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Documents Produced from Private 
Cus:'ody. 

t. AutheDtication "J PQlpottin, Otrlelal 
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I 2161. General Principle. 
§ 2162. Same: Mode of Authenticating when 

Genuineness is not Presumed; Statu
tory Regulation. 

I 2163. Seal of State. 
I 2164. Seal of Court or Judge; Clerk's Sig-

nature; Justice of the Peace. 
I 2165. Seal of Notary. 
I 2166. Sundry Official Seals. 
§ 2167. Official Signatures. 
§ 2168. Official Character and Title to Ofice. 
I 2169. Corporate Seal. 

CRAPl'ER LXXIII 

PART 111. RULES OF EXTRIN8IC 'POLICY 
• 

§ 2176. General Nature of these Rules. 

TITLE I. RULES OF ABSOLUTE EXCI,USION 

2180. Indecency. 
2181. Impropriety (Judge, Counsel, Juror). 

§ 2182. Inconvenience (Public Records). 
§ 2183. Illegality; (1) Documents, Chattels, 

and Testimony. obtained by DIegal 
Removal, Compulsion, etc. 

§ 2184. Same: Modern Federal Doctrine of 
Boyd ~. U. S. and Weeks 17. U. S. 

§ 2185. Same: (2) Documents violating 
Stamp-Tax Laws. 

I 2186. Discriminations. 
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TITLE II. RULES OF OPTIONAL EXCLUSION 

§ 2190. 

§ 2191. 

§ 2192. 

12193. 

12194. 

SUB TITLE I. ' PRIVILEGE, IN 

History of Testimonia]' Compulsion, 
in general. 
Constitutional Guaranty 0(' Compul
sory PI oce88. 
Duty to give Testimony; General 
Principle. 
Same: Applied to Production o( 
Documents. 
Same: Applied to Chattels, 
Body. etc. 
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I 2196. Officers Power to Compel 
Testimony; Liability to 
Action or Prosecution, and Immunity 
(rom Arrest; Liability to Depose for 
Trial in Another State. 

§ 2196. Privilege personal to the Witness; 
Party's Objections. 

§ 2197. Kinds of Privilege, 
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Documents. 
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§ 2206. 
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and Chattels. 
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I 2233. Hearsay; Production of Documents. 
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§ 2234. 

§ 2235. 

§ 2236. 

What Testimony is Anti-Marital 
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Same: Sundry Applications of the 
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§ 2239. 

§ 2240. 
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'1. Statutory Chan gel 
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plied. 
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ing Privilege, distingnished. 

• 

• 

4. Mode Ind Effect of Cl,lmlnr the 
Privilege 

§ 2268. Pri\;lege must be Claimed; C~imi
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§ 2282. 
§ 2283. 

tion to Character, distinguished. 
Judge's Warning to Witness. 
Who may Claim the Privilege; 
Party, Witness, and Counsel; Effect 
of Erroneous Compulsion . 
Who may Determine the Claim; 
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LIST OF LA TEST SOURCES ElXAMINED 

THE following Tables show the dates of latest sources examined, and the 
editions of legislative sources used. 

TABLE I 
Table I shows in Col. 2 the code or compilation of legislation used. 
Col. 3 shows the latest year-laws (session laws) examined. 
Col. 4 shows the latest official report of judicial decisions cited. For Eng

land and Ireland, only the official reports were examined. For Oarwla, only 
the . reports (Dominion Law Reports) were examined; as no table 
of parallel citations is available, the offlcial reports are not cited in this book 
for cases reported since 1912 (the date of beginning of the D. L. R.); hence, 
the official report here shown in Col. 4 is me,rely the latest volume that had 
appeared at the time of going to press; indicating that the citations of cases 
in this work will include at least the cases down to those official numbers of 
volumes, as well as a few later ones. For the United States, only the unofficial 
reports (National Reporter System) were examined; except for Alaska, 
Hawaii, Philippine Islands, and Porto Rico, and for District of Columbia 
down to 1919, '. these not being included in the National Reporter System. 
Parallel citations of tile official reports are invariably given, so far as these 
had appeared at the date of going to press. The official report shown in 
Col. 4 is merely the latest volume cited; the cases examined come down to 
a later date in the unofficial citations (Table II). 

Col. 5 shows, by jurisdictions, the latest unofficial report examined and 
cited, for Canada, the Dominion Law Reports; for the United States, 
the National Reporter System. 

The decisions of the Appellate (intermediate) Courts which exist in some 
States have been cited only on interesting matters for which there is scanty 
authority; .partly because their rulings are not final (except in Texas and 
in Oklahoma, for criminal cases), and partly because in some jurisdictions 
they are expressly made not binding as precedents. The rulings of Federal 
District Courts have also been left unnoticed to a similar extent. 

, 

, 

, 



LIST OF LATEST SOURCES EXAMINED 

TABLE 1. JUDICIAL AND LEGISLATIVE 

JITB18IliotiON 

ENGLAND: 

IRI!:I,AND: 

CANADA: 
Dominion 
Alberta 

" , 

BritUih Co!umbia 

Manitoba 

New Brunsw£ck 

Newfoundland 
Northwest Tell'} 
Neva Scotia 

Ontario 

Prince Edward 
Island I 

Yukon 

UNITED STATES: 
Federal 

Alabama 

STA'tOIEB 

Revision or Code Edition Uaed 

Rules of Court, ed. 1922 

Revised Statutes of C. 1906 
[see Northwest Territ~riesl 
Rules of Court 1914 
Reviscd Statutes 1911 
Suprcme Court Rules 1912 
Revised Statutes 1913 
Rules of Court 1913 
Consolidated Statutes 1!)03 
Rules of Court 1909 
Consolidated Statutes 1916 
Consolidated Ordinanccs 1898 
Revised Statutes 1900 
Rules of the Supreme Court 1919 
Revised Statutes 1914 
Rules of Practice and Procedure 

1913 

Revisro Statutes 1920 
Consolidated Ordinances 1914 

Revised S~tutes 1878 
U. S. Code 1919 1 

Code 1907 

, 

, 

1921 

1921 

1921 
1921 

1921 

1921 

1921 

1921 
1904 
1921 

1921 

1920 
1921-2 
1920 

1922 
June 1 

1919 

USED 

REPOBI'£O DIlOIBIONB 

Latest Official 
Report Cited 

1922 K. B. 1 
1922 Ch. 1 
1922 P. to 

June 1 
A.C.to 

June 1 
1921 L. R. 

Ire. 

, 

62 CaD. Sup. 65 D. L. R. 
16 Alta. 65 D. L. R. 

28 B. C. 65 D. L. R. 

30 Man. 65 D. L. R. 

47 N. B. 65 D. L. R. 

9 Newf. 
7 N. W. 
53 N. S. 65 D. L. R. 

49 Onto 65 D. L. R. 

2 P. E. I. 
14 Sask. 

258 U. S. 

206 Ala. 
17 Ala. App. 

65 D. L. R. 
65 D. L. R. 
65 D. L. R. 

42 Sup. 
279 Fed. 
10PorW 

Rico Fed. 
lExtra-terr. 

Cas. 
91 &. 
91 &. 

I The legislation and decisions of this region arc now continued by those of Alberta, Saskatche
wan, and Yukon. 

, There being no Compilation here, and the Evidence Act of 1889 having codified most of the 
rules, 110 search was made for statutes prior to 1889. except that those of 1873 and 1887, dealing 
with Evidence. were collated, 

I At the time of going to press. still pending in tl:.e Senate; passed in the Bouse of Represent
atives. May 16, 1921. 

• 
XVI 
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LIST OF SOURCES EXAMINED 

TABLE I. JUDICIAL AND LEGISLATIVE SOURCES USED· Continued 

Jua'IDIO'il0N 

Alaska 
Arizona 
Arka7l8as 
California 

Colorado 
Columbia (Dist.) 
Connecticut 
Delaware 

Florida 
Georgia 

Hawaii 
Idaho 
IUinois 
India7IIJ 

Iowa 

Ka7l8cu 
Kentucky 

MaiM 
Maryland 

M assachwetta 
Michigan 
Minnesota 
MiuUBippi 

MisBouri 

Montana 
Nebraska 
Nevada 
New Hampshire 
New Jersey 

SrJ.1'OU8 

Revision or Code Edition Used 

Compiled Laws 1913 
Revised Statutes 1913 
Digest of the Statutes 1919 
Codes 1872 
General Laws cd. 1915 
Compiled Laws 1921 
Code of Law 1919 
General Statutes, Revision of 1918 
Revised Statutes 1915 

Revised General Statutes 1919 
Code 1910 
Park's Annotated Code cd. 1918 
Revised Laws 1915 
Compiled Statutes 1919 
Revised Statutes 1874 
Burns' Annotated Statutes 1914 

Code 1897 
Compiled Code 1919 
General Statutes 1915 
Civil and Criminal Codes, Car

roll's 3d ed., 1900 
Kentucky Statutes, Canoll's 5th 

ed., 1915, 1918 
Revised Civil Co~cl, ed. Marr, 

1920 
Code of Practice, ed. Garland 

and Wolff, 1900 
Annotated Revision of the Stat

utes, ed. Marr, 1915 
Revised Statutes 1916 
Annotated Code of Public Civil 

Laws,ed.3agby, 1911, 1914 
General Laws 1921 
Compiled Laws 1915 

" General Statutes 1913 
Annotated Code 1006, ed. Hem-

ingway, 1917 
Revised Statutes 1919 

Revised Codes 1921 
Revised Statutes 1921 
Revised Laws 1912 . 
Publie Statutes 1901 
Compilet.i Statutes 1910 

•• 
XVII 

Latest 
Annual 
Law. 

Eumined 

1921 
1921 
1921 

1921 
1921 
1921 
1921 
1921 

1921 
1921 

1921 
1921 
1921 
1921 

1921 

1921 

1922 

1922 

1921 

1922 
1921 
1921 
1921 

1920 
1921 

1921 
1921 
1921 
1921 
1921 

" 

RzI'ORU;D )) .... "18108 

Latest Official 
Report Cited 

Latest Unom
cia! Report Ex· 

ammec! 
• 

, 

4 Alaska 279 Fed. 
22 Ariz. 206 Pac. 
150 Ark. 240 S. W. 
187 Cal. 206 Pac. 
45 Cal. App. 206 Pac. 
70 Colo. 206 Pac. 

I fiO D. C. App. 279 Fed. 
96 Wnn. 116 At!. 
11 Del. Ch. 116 Atl. 
7 Boyce 116 At!. 
82 Fla. 91 So. 
152 Ga. 111 S. E. 
27 Ga. App. 111 S. E. 
25 Haw. 
34 Ida. 206 Pac. 
303 Ill. 135 N. E. 
189 Ind. 135 N. E. 
125Ind.App. 135 N. E. 
192 Ia. 187 N. W. 

110 Kan. 

194 Ky. 

150 La. 

120 Me. 

139 Md. 
237 M!IJ!8, 
216 Mich. 
150 Minn. 

206 Pac. 

240 S. W." 

91 So. 

U6 AU. 

116 At!. 
135 N. E. 
187 N. W. 
187 N. W. 

126 Miss. 91 So. 
Mo. 240 S. W. 

207 Mo. App. 240 S. W. 
60 Mont. 206 Pac. 
106 Nebr. 187 N. W. 
44 Nev. 206 Pac. 
79 N. H. 116 At!. 
95 N. J. L. 116 At!. 
92 N. J. Eq. 116 At! • 

• 

, 
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LIST OF LATEST SOURCES EXAMINED 

TABLE I. JUDICIAL AND LEGISLATIVE SOURCE:S USED Continued 

JOBlIDllrtlON 

NetDMuWJ 
NetD York 

North Carolina 
North DaIwta 
Ohw 
Oklahoma 

Oregon 
PennryllltJnia 
Philippine 18l. 

Porto Rico 
Rhode laland 
South Carol'ina 
South DakDta 

Utah 
Vmnonl 
Virginia 
Waahington 

Welt Virginia 

Wuconain 
Wyoming 

STA.TOT&a 

Revbion or Code Edition Used 

N. M. Statutes Annotated 1915 
Consolidated Laws 1909 
Code of Criminal Procedure 

Civil Practice Act 1920 
Surrogate Court Act 1920 
Justice Court Act 1920 
City Court Act 1920 
Court of Claims Act 1920 
N. Y. City Municipal Court Code 

1920 
Consolidated Statutes 1919 
Compiled Laws 1913 
General Code Annotated 1921 
Compiled Statutes 1921 

Dr. Laws 1920 
Digest of Statute Law 1920 
Code of Civil Procedure, ed. 1920 
Administrative Code 1917 
Civil Code, ed. 1918 
Penal Code, Penal Laws, and 

General Order 58, ed. 1911 
Revised Statutes and Codes 1911 
General Laws, Revision of 1909 
Code of Laws 1922 
Revised Code 1919 
Shannon's Code 1917 
Revised Civil Statutes 1911 
Revised Criminal Statutes 1911, 

Vernon ed. 1919 
Compiled Laws 1917 
General Laws 1917 
Code 1919 
RemingtoD. &; Ballinger's Anno

tated Codes and. Statutes 1909 
Hogg's W. Va. Code Annotated 

1914 
Statutes 1919 
Compiled Statutes Annotated 

1920 

'" XVlll 

Lateat 
Annual 
LaWI 

Enmined 

RIIl'O'itIiD D&CIIIOI!II 

Latest Ofticial 
Report Cited 

Lateat Unoffi
cial Re~ort Ex

amined 

1921 26 N. M. 206 Pac. 
1922 233 N. Y. 135 N. E. 

1921 
1921 
1921 
1921 

1921 
1921 

1920 to 
Apr. 6 

No. 
2931 

vol. 15 
1921 
1921 
1921 
1921 
1921 
1921 

1921 
1921 
1922 

1921 

1921 
1921 

1921 

l00App.Div. 194 N. Y. 

182 N. C. 
45 N. D. 
100 Db. 
820kl. 
160kl. Cr. 
102 Or. 
272 Pa. 
40 P. I. 

28 P. R. 
43 R.I. 
116 S. C. 
44 S. D. 
145 Tenn. 
110 Tex. 

90 Tex. Cr. 
57 Utah 
93 Vt. 
130 Va. 

117 Wash. 

89 W. Va. 
174 Wis. 

27 Wyo. 

Supp). 

111 S. E. 
187 N. W. 
135 N. E. 
206 Pac. 
206 Pac. 
206 Pac. 
116 Atl. 

116 Atl. 
III 8. E. 
187 N. W. 
240 S. W. 
240 S. W. 

240 S. W. 
206 Pac. 
116 Atl. 
111 S. E. 

206 Pac. 

111 S. E. 
187 N. W. 

206 Pac. 

• 

• 
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LIST OF LATEST EXAMINED 
• 

• 

TABLE II 

The printing of this treatise began in August, 1922, and occupied many 
months; it was therefore desirable to set a definite point of time for the end
ing of citations (instead of inserting current late cases in the latter portions 
of the book only), in order that those who use the book may know where to 
begin in examining later sources appearing since its publication. The point 
of stoppage taken was therefore that volume of the several National Re
porters which ended nearest to July 1, 1922; this ranged (dating by the 
weekly issues) between May, 1922, and August, 1922. The latest volumes 
of Reporters consulted were as follows: 

TABLE II. NATIONAL REPORTERS EXAMINED 
YOLU._ 

Atlantic Reporter • • • • • • • • • • • • • • • • • • • • 116 
Federal Reporter. • . • • • • • • • • • • • • • • • • • • 279 
New York Supplement I • • • • • • • • • • • • • • • • • • 194 
Northeastern Reporter. • • • • • • • • • • • • • • • • • • 135 
Northwestern Reporter • • • • • • • • • • • • • • • • • • 
Pacific Reporter . • • • • • • • • • • • • • • • • • • • • 206 
Southern Reporter • • • • • • • • • • • • • • • • • • • • 91 
Southeastern Reporter. • • • • • • • • • • • • • • • • • • 111 
Southwestern Reporter • • • • • • • • • • • • • • • • • • 240 
Suprome Court Reporter • • • • • • • • • • • • •• • • • • • 42 

• Tau. Seriea waa not prior to Vol. 178. 
• 

• 

• 

• XIX 

• 

• 
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LIST OF CHANGED SECTION NU~mERS 
IN THIS EDITION 

. ..-. 

(Where the number given for the Second Edition is the same as that for the First, but 
is followed by others or by italic letters, the material in the original section has been ex
panded into several sections.) 

1ST ED. 

6 
68 
150 
164 

208 
318 
321 

370 
371 
372 
414 
415 
416 
464 

617 
785 
787 
875 
934 
935 

2n ED. 

6,6 a, 6 b 
68, t38 a 
150, 150 a 
163 
164 
208,2OSa 
309 
320 
367-370 
371 
372 
373 
416 
417 
418 
464,465 
562,563 
618 
785,767 
787,787 a 
874 
934,938 
936 

1ST ED. 

936, 
938 
990 
1031 
1032 
1056 
1057 
1058 
1232 
1345 
1346 
1347 
1354 

1633 
1662 
1676 

1768 
1795 
1796 
1797 
1855 

2D ED. 

937 
939 
989 
1032 
1033 
1057 
1058 

1233 
1344 
1345 
1346, 1347 
1354,1355, 
1356 
1633, 1633 a 
1662, 166:', 
1676, 167/l a, 
1676b 
1766 
1767 
1768 
1 
1855,I855a 

.. - E _ • .. , .... ,,,,,,,,,,- ... 

2D ED. 
• ...... - i .. ,._. ____ _ 
1 • ~ \; . · .' , -' ' .. '~' 

lS'"{· ."J. 
· sr.' (t · ,. - , 
1863 
2090 
2091 
2129 
2130 
2183 
2184 
2213 
2214 
2215 

2~.ll{J, 
2282 
2l.-7~~ 
2375 
2375 
2461 
2462 

1 

1856, 1856 a--e 
1859, 1859 a-g 
1862,1863 
1864 
2091 
2093 
2128 

2183,2184 
2185 
2212 
2213 
2214 
2259, 2259 a-d 
2282 
2283 
2376 
2378 
2379 

2461,2462 
2511,2511 a 

• 
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TABLE OF CROSS-REFERENCES TO THE 
POCKET CODE OF EVIDENCE 

Code I T-r··TI"~ I Codet TREAT'S" I Codel 
1 1 61 134 152-153 200 
3 2 62 118-140 154-155 201 
2 3 63 160-165 156 202 

• 8-11 M 166-147 157 203 
5 65 148 158-160 205 
6 66 149 163 207 
G'o 21-22 67 • 150 164 .208 
7 31-34 68 151 165, 168 206 
9 35 68a 166 -
10 .36 70-76 • 167 210 
11 87 77 160 172-176 211 
12 78 177 212 
13 &2-f4 79 165 191 215 
14 '5 80 161 192-194 218-219 • 

15 tG-48 83 167 195 21t 
16 '9-53 168 196-197 216, 223 
17 89 169 198 
18 71-93 92 170 199 
19 94 93-99 171 200 229 
20 

• 
17-101 102-104 177 201 230 

21 105-109 178-181 202 211 
24 106-11' 110-111 182 203 . 

11&-116 112 184 204 
• US 

30-36 117 113 183 205 1M 
• 

38 118,119 117 206 135 
39 118 187 207 21S 
40 121 130-132 208 288 

• 

41 122 133 ~91 a 137 
42 123 135 192 209-213 
43 • lit las 192 a 215 J19 
51 125 137 193 216 -
52-M Ul-I10 139-142 1M 218 121 

• 

55 130 143-144 219 
• 

56 136 148 196 220 Itl • 

.57-58 187 149 197 221 
59 131-ISS 150-150 a 

• 
198 222 tt5 

60 135 151 199 223 
• XI, 



TABLE OF CROSS-REFERENCES TO POCKET CODE 
• 

TRBATtaJJ I Code I TRUTI8J1: f Code I TaBATt!R' Cod. I 
224 243 293 294,666 483 362 
225 260 300 297 484 383 
227 261 301 298 485 364 
228 266-268 302-303 299 486 
229 2114-266 304 487 366 
230 269 305 492-496 367 
231 261-262 309-317 497 
232 263 321 303 498-500 367 
233 264 324-327 304 505-506 370 
235 266 329-331 306 507 371 
237 266 333-338 508 372 
238 267 340-34.4 515 373 
239 268 346-349 516-518 374 
240 269 351-352 309 519-524 376 
241 270 354 310 525-531 376 
242 2'11-276 357-360 311 555-556 378 
244 276 363-365 312 557-559 379 
245 277 367 314 560 380 
246 278 368 313 561 
247 279 369-370 314 383 
248 280 371-373 316 567 386 
249 281 375-376 316 588-569 384 
250 282 377 • 317 570 386 
251 283 378 318 571 387 
252 379 319 576-577 
253 382 320 578 890 
254 383 321 579-580 389 
255 385-387 322 581 392 
256 389-391 324 583-587 893 

392 326 600 896 
258 394 327 601-620 398 

286 395 828 608 897 
260 289 396-397 329 65(H)53 ~ 
265-266 ~90 398-402 330 654 401 
267 291-292 402-406 331 655 402 
268-272 293 410-417 3" 3M 657 4OH12 
273 660 418 33G 058 to3 
274 661 431-432 337 659-663 404 
276 662 434 338 664 413 
277-279 6M 435-436 839 665 
280 666 666 437 340-341 666 410 
281 664 667 411 
282 663 441-449 669 412 
283 649 451-456 672-674 414,1~16 

284 667 457-458 362-363 675 1417 
285-290 664 459-465 3114-367 677 1418 
291 662 683 360-361 679 1419 • 
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TABLE OF TO POCKET CODE 

TUATI8111 Code I TnU'l1III I Code I 1'BEA11811 f Cod. I 
681 1420 780 '67 901 G06 
682 lUl-1423 781 '68 902-907 110'1 
687 408 782 m"""7i 907-908 &08 
688 409, 783 473 909-913 GOD 1511 
689 416 784 '14 914-915 1512 
690 408 785 4:75 916 1513-1514: 
691-692 U7 786-788 4156-469 917-918 515 
693 418 789 479 920-921 1518 
694-697 419 790-792 480 922-926 619-1520 
699-707 420 793 481 927-929 Gil 
709 420 bi3 794 930 
711-713 4:22 795 483 931 
714 423 796-797 484 932 GU 
715 424 799 488 933 GiG 
716 426 800-801 489 934 626 
725 427 802 490 935 1527 
726-729 428 803 491 936-937 628 
730 429 804 ,492 939-940 629 
734 431 805 943 U2 
738-739 442 811 496-497 944 U3 
744 4:31,443 815 '100 946 15M 
745 432 821 701 948 
746 433 822 702 949 636 
747 434 824 703 950-952 G3'1-588 
748 435 825 704 953 U9 
749 436 826 705 956 640 
750 437 827-830 706 957-959 641 
751 438 832 707 960-962 fiU-MS 
752 439 833 708 963 1)44 

753 834 '109 964 645 
754 441 835-836 710 966 646 
758 '" 837 711 967 647 
759 "6 838 712 968 546 
760 447 840 713 969 G48 
761 448 841 714,715 977-978 649 
762 449 842-852 716-720 979 
763 ~ 853-855 721 980 1551, 1565 
764 451 856-859 722 981 GGlI: 
766 464 860 723 982 GU,6G6 
767 461, 475 861 724-72'1 983 
769-770 462 862 984 
771-772 463 GOO iGO-GU 
773 464 884888 G01 988 15157 
774 465 889-892 1502 989 15&8 
775 '615 894 ' &03 990 15615 
776 462 896-899 504 991-996 661-1564 
777-779 466 900 GOG 1(J()(HOO2 167 
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TABLE OF CROSS-REFERENCES TO POCKET CODE 

TlllCA.TIBlC I Code I TREATISE I Code' TRUTISE' Codet 

1003 668 1081 689-691 1183 760 
1004 669 IOS2 692-693 1185 761-763 
1005 670 1083 694 1186 7M 
1006 672 1084 696 1187 767 
1007 671 1085 696 1189 768 
1008-1015 673 1086 697-698 llnO 766 
1017-1019 674 1100 696 lWI 767 
1020 676 1104 696 1192 766 
1021 676 1105 697 lW3 769 
1022 677 1106 698 1194 760 
1023 678 1107 1195 761 
1025-1028 679 1108 601 lW6-1197 762 
1029 681 1109 602 1198 763 
1030-1034 1111 604-605 119n 764 
1035 683 1112 606,607 1200 766 
1036 684,691 1116 608 1201 766 
1037 686 1117 609 1202-1203 767 
1038 678 1119 611 1204 770 
1040 686 1122-1124 612 1205 768 
1041 687 1125 613 1206-1207 771 
1042 688 1126 616 1208 769 
1043 689-690 1127 616 1209 7'12 
1044-1045 691 1128 617 1210 773 
1048 630 1129 618 1211 7'14 
1049 631-632 1130 619 1212 '?76 
1051 633 1131 443,614 1213 7'16 
1053 634 1134 622 121·1 777 
1055 640 1135 623-624 1215-1217 778 
1057 636 1136 623 1218-1221 779 
1058 637 1137-1l38 626 1223 780 
1059 638 U39 626 1224-1227 '181 
1060 641 1141 626 1230 '182 
1061-1062 642-645 1142 627 1232 783 
1063 680 1144 628 1233 '184-'186 
1064 681 1l50-11,56 730 1234 786-789 
1065 682 1157-1158 731 1235 790 
1066 683 1159 732 1236-1240 791 
1067 684 1162 734 1241 792 
1069-1070 667 1163 736-736 1242 793 
1071 666,668 1164 737 1243 794. 796 
1072 668,670 1165 '138 1244 796-797 
1073 671,673 1168 739 1245 '198 
1074 675,676 1171-1172 745 1246-1247 799 
1075 677 1173 '146 1248 800 
1076 686 1178 747 1249-1250 801 
1077-1079 1181 748 1252-125-1 806 
1080 1182 749 1255-1257 807-810 

• 
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TABLE OF CROSS-REFERENCES TO POCKET CODE 

TREATI~J: I Code I TREATISE I Code § TaEATIO I Code I 

1258 811 1339 897 1448 982 
1259-1263 812-818 1344 900 1450 963 
1265 820,825 1345-1346 901 1451 964 

• 

1267 8~1,825 1348 900 1455 966 
1268 822,826 1349 902 1456 987 
1269 827 1350 903 1457 l!66,9S8 
1270 828 1351 904 1458-1459 969 
1271 829 1352 906 1460 970 
1273 831 1353-1355 906 1451 972 
1274-1275 832-835 1356 907 1463-1465 973-974 
1277-1280 823 1360-1362 910,912 1466 976 
12S1 824 1365 911 14.69 977 
1285 850 1371 913 1471 976 
1289 851 13i3-1376 914-916 1472 978 
1290 852 1378-1382 916 1476 971 
1291 855 1383 917 1480 980 
1292 853 1384 918 1481 981-982 
1293 854 1386-1388 919-920 1482 980 
1294 857 1389 921 1483-1484 983 
1295 858 1390 922-923 1485 984 
1296 859 1391 924 J.l86 984-985 
1297 860 1392 925-926 1487 987 
1298 861 1393-1394 927 1488 1069 
1299 862-863 1395 928 1489 988 
1300 864 1396-1398 929 1490 991 
1301 865 140:! 930,939 1491 989 
1302 866 1403 931 1492 990 
1303 866 1404 932 1493 994 
1304 868 1405 933-934 1495 992 
1305 867 1406 935 1496-1497 997 . 
1306 884 140i 936-937 1500-1502 996 
1308-1310 869 1408-1410 938 1503 996 
1311 870-871 1414 1505 1000 
1312 872 1415 941 t 1511-1512 ·886 
1313 873 1416 942-944 1513 88T 
1314 874 1417 945 151.4 1001 
1315 875-876 1420 950 1517 1002 
1316 877 1424 950 1521 1003 
1317 878 1431-1433 952 1523 1005 
1318 879 1434 953 1524 1006 
1319 880 1435 952 1525 1007 
1320 881 1438-1441 aM 1526 100S 
1321 886 1442 956 1528 1011 
1326-1329 89G-892 1443 955 1530 1012-1015 
1330 893 1445 . 957-959 1531 1009 
1331 894 1446 960 1532 1016 
1335-1338 896 1447 961 1536-1537 1018 
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TABLE OF CROSS-REFERENCES TO POCKET CODE 

TAU TIlIIi I Code I TaEATles I Code§ TBEATlllIi I Code. 

1538 1019 1633 1092-1096 1702 1180 
1539 1020 1633 a 1094 1703 1181 

• 1540-1543 1021 1635 1097 1704 
1547 1022 1637 1098 1705 1183 
1548 1023 1639 1100 1706 1180 
1550 1024 1640 1101 1709 1186 
1551 1025 1641 1102 1710 1181-1191 
1552 1026 1642-1644 1103-1105 1712-1713 1195-1198 
1554 1029-1030 1645 1106 1714 1200 
1555 1028 1647 n07 1718 1201 
1556 1027 1648-1651 1110 1719-1720 1202 
1557 1031 1652 1111 1721 1205 
1558 1032 1653 1112-1115 1722 1203-1204 
1564 1035 1655 1116 1725-1726 1207-1208 
1565 1036 1657 1117 1727 1209 
1.566-1567 1037 1658 1118 1728 1210 
1568 1038 1659 1119 1729 1211 
1570 1039 1660 1120 1730 1212 
1573 1040-1043 1661 1121-1123 1732 1213-121'1 
1576 1045-1047 1662 1124-1125 1734 1218 
1580 1050 1664 1130-1132 1735 1219 
1582 1053 1665 1133 1736 1220 
1584 1060 1666 1136 1737 1221 
1585 1056 1667 1137 1738 1222-1223 
1586-1587 1054 1668 1138 1740 1224 
1588 10155, 1669 1139 1747-1749 1230-1232 
1591 1059 1670 1130 1750 1233-1235 
1592 1060 1671 1141-1142 1751 
1597 1062-1063 1674 1144-11415 1755 1237 
1598 1064 1675 1146 1760-1761 
1599 10815 1676 1148 1762 
1602 1066 1676 a 114'1 1768 1240 
1603 106'1-1068 1676 b 1149 1770 1242-12" 
1605 1069 1677 1772-1776 12415 
1610 10'11 1678 11155-1156 1777 1246 
1612 1072 1679 11158 1778 1248 
1614 1073 1680 11415, 1152 1779 1249. 
1615 10'14 1681 1146, 1162, 1160 1781 1260 
1616 10715 1682 1161-1162 1782 1261 
1617 1076 1683 1163 1783 1262 
1618 107'1 1684 I1M,1181 1784 12154 
1620 1078-1080 1690 11'10 1786 1260 
1621 1081-1083 1694 11'11 1788 
1623 1085 1697 11'13 1789 1256 
1624 1086 1698 1174 1790 1267 
1625 1699 11'16 1791 12158 
1631-1632 1700 11'1'1 1792 1259 
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TABLE OF TO POCKET 
• 

TIIuTls1I:1 Code I TRU TISI: I Code I 'rRI:A.TlIIIII Code I 

1800 1266 1878-1880 1367 2009 14M 
1801 1267 1882 2010 1486 
1802 1268 1883 1372,1375 2011 U82 
1803 1269 1884 1373-1374 2012 U8i 
1805 1270 1376 2013 usa 
1806 1271-1272 1892-1894 1378 2014-2015 ItS? 
1807 1273-1275 1896 1379 2016 
1808 1277-1278 1897 1380 2018 1484 
1810 1898-1900 1381 2019 1486 
1816 1286 1904 1390-1391 2020 1483 
1817 1906 1400 2021 1483 
1818 1295-1297 1907 1401 2023-2027 U91 
1819 1298-1301 1908 1401-1403 2034 lSOO 
1820 1909 • 1'04 2037-2039 
1821 1289,1294 1910 1406 2041-2043 1504-1606 
1822 1290 1911 1406 20H 1606 
1824 1286 1918 1410 2046 
1827-1828 1923 1413-1'16 2047 1607 
1831 1310 1924 1411-1412 2048 1609 
1832 1311 1929 

• 
1424-1426 2050 1610 

1834-1836 1312 1934-1938 1430-1434 2051 1611-1612 
1837-1838 1314 1940-1944 1435-1438 2052 1613 
1839 1316 1946-1947 1440-1443 2054 1614 
1840 1316-1317 1949-1951 1445 2056-2060 1616 
1841 1318-1320 1952 1446 2061-2062 1620 
1842 1321 1953 1447-1449 2063 398 
1845-1847 1326 1954 1460 2065 1622 
1849 1326 1955 1461 2066 1623-1626 
1850-1851 IlJ56 1462 2067-2069 
1852-1853 1330 1957 1453 2070-2071 1630 
1854 1328 1330 1958 1464 2072 1631 
1855 1330 1959-1960 2073 1632-1633 
1856-1856e 1332-1334 1962 1467 2078 16M 
1856d 1341 1963-1968 1468 2079 1636 
1859-185ge 1335-1336 1969-1972 1469 2081 1636 
18591 1342 1974 1461 2082-2084 1637 
1861 1346 1975 2085 
1862 1976 1463 2086 1642 
1863 13« 1977 1464 2088 15U 

• 

1468-1469 2089 1866 19S3 1644 
1867 1360-1361 1984 1470 2093 15&6 
1869-1870 1863-1858 1985 U71 2094 
1871 1360 1997-2000 2097 
1872 1362-1364 2004 1479 2098 1661 
1873 1361 2006 2099-2100 
1874-1875 1366 2007 1478 2102 11181-1U2 
1876-1877 1367 2008 2103 111S1 
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TABLE OF CROSS-REFERENCES TO POCKET CODE 

TazATIS!I' Code' TREATISE' Codef TREATISE. Codof 

2104 1565 2180 1652 2250 17M 
2105-2107 1566 2182 1654 2250 a 1735 
2108 1568 2183-2184 16116 2260-2261 1736 
2109 11169-1570 2185 1656 2263 1737 
2110 1571-1573 2191 1670 2264 1788 
2113 1575 2192 1660 2265 1 
2115 1576 2103-2194 1662 2268 1740-1741 
2116 1578 2105 1671 2269 1742 
2117 1579 2196 1673-1675 2270 1743-1744 
2118 1581 2197 1672 2271 1746 
2119 1580 2199 1663-1666 2272 1746-1747 
2120 1582 2200 1667-1669 2273 17~ 

2121-2123 1583-1586 2201 1680 2275 1760 
2124 1587-1588 2202 1681 2276-2277 1751-1 
2125 1589 2203 1682 2279-2280 1753 
2128 1591 2204 1685 2281 1754 
2129 1592 2205 1686 2282 1755 
2130 1695 2206 IS88-1691 2283 1754 
2131 1596 2207 1692 2285 1760 
2132-21331597-1603,1605 2210 1694 2286 1762 
2135 1604 2211 1696 2287 1763 
2137 1608 2212 1696-1697 2292 1766 
2138 1609-161.0 2213 1699 2294 1767 

-
2139 1611 2214 1700 2296 1768-1769 
2140 1612 2215 1701 2297 1770 
2141 1613 2217-2218 1702 2298 1771 
2143 1614-1616 2219 1703 2300 1774 
2144 1617 2220 1704 2301 1775 
2145 1618 2221 1705 2302 1776 
2148 1620 2223 1707 2303 1m 
2150 1620-1621 2228 1710 2304 1778 
2151 1622-1623 2230-2231 1711 2306 1780 
2152 1624 2232-2233 1713-1714 2307 IT81 
2153 1626 2234 1715 2308 1782, 1784-17811 
2154 1626 2235 1716 2309 1783 
2155 1594 2236 1717 2310 1786 
2156 1627 2237 1712 2311 1787-1789 
2158-2159 1630-1631 2239 1723 2312 1790-1792 
2161 1633-1634 2240 1721-1 2313 1793 
2163 1638 2241 1724 2314 -1794 
2164 1639 2242 1725 2315 1 
2165 1640 2243 :1726 2317 - 1796 -

2166 1641 2245 1719-1720 2318-2319 1785, 1797 
2167 1642 2251 1730 2321 1799-1800 
2168 1636-163T 2252 1731 2322 1801 
2169 1643 2254-2~57 1732 2323 1802 
2175 1650 2258 1733 I 2324 1803 
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TABLE OF CROSS-REFERENCES TO POCKET CODE 

TaEATISJ: § COdeS Tru:A.TISZ I COde § TREATISE i COde I 

2525 1804:-1806 2430 1!!21 "~06 -;) 2069 
2326 1804 2431 1922-1925 2507 2060 
2327 1806, 1808 2432 1927-1928 2508 2061 
2328-2329 1807 2433 1929 2509 
l334 1812 2434 2510 2063 
2336 1813-1815 2435 1931 2511 20M 
2337 1816 2436 1932 2512-2513 2088 
2338 1817 2437 1933 2514 2085 
2339 1819 2438 1934 2515-2516 2067 
2340 2439 1936 2517-2518 2068 
2341 1820-1821 2440 1937 2519-2525 2069-2079 
2346 1825, 19'7 2441 1938 2~"~ ;)_1 2080 
2348-23~ 1947 2442 1935 2528 2081 
2361 1830,1832 2443-2445 1934 a 2529 2082 
2362-2363 1884-1836 2446 1939 2530 2083 
2368-2373 1850 2447 1941 2531-2532 2084-2088 
2374 1833 2450 1946 2533 2087 
2375 1837-1840 2451-2452 1944-1955 2534 2088 
2378-2379 1842-1849 2454-2456 1950 2535 2089 
2380 1855 2458 1953-1954 2536 201>1-2092 
2381 1866 2459 1965 2537 2093 
2382 1867 2460 2538 2094 
2383 1858 2461-2463 1961 2539 2095 
2384 1869 2464 1962-1965 2549 2100 
2385 1860 2465 1966-1969 2550 2101-2103 
2386 1861-1862 2466-2467 1970-1972, 1977 2552 2104-2106 
2387 1863 2470 1976 2553-2554 2107-2109 
2388 1864-1865 2471 1976 2556 2110-2112 
2389-2390 1866 2472 1978 2557 2113-2114 
2391 1867 2473 1979-1980 2558 2116 
2395 1870 2474 1981 2559 2116 
2400-2401 1871-1874 2475 1982 2565 2120,2130 
2404 1877 2476-2477 1983-1984 2567 2121-2123 
2406 1878-1881 2483-2484 1990-1992 2568 2124 
2407 1882 2485-2487 1994-1998 2569 2125-2128 
2408-2409 1883-1892 2486 2035 2570 2127 
2410 1893 2488-2494 1999-2003 2571 
2411 1894 2490 2012-2013 2572 2131 
2413 1895 2493 2014 2573 2132 
2414 1896 2495 200G-2009 2574-2577 2183 
2415 1897-1898 2496 2010,2016-2019 2578-2579 21M 
2416 1899-1905 2497 2022-2026 2580-2582 21811 
2417-2418 1906 2498 2027-2031 2588-2589 2140 
2419 1907 2500 2041-2043 2590 2141,21411 
2420 1908-1910 2501 2045 2591 2148 
2421 1911-1912 2502 2046 2592 2144 
2423 1913 2503 2047 2593 2146 
2425 1916 2504 2048-2054 2594 2148-21&0 
2427 lil7 2505 2066-2058 2596 1699 

• XXJX 



• 

1. TABULAR ANALYSIS OF TOPICS 

BOOK I. ADMISSIBILITY OF EVIDENCE. 

INTRODUCTORY: THEORY AND PROCEDURE. 

I. RULES OF RELEVANCY. 

II. RULES OF AUXILIARY PROBATIVE POLICY. 

III. RULES OF EXTRINSIC POLICY. 

IV. PAROL EVIDENCE RULES. 

[See Table 2, for further analym.] 

BOOK II. By WHOM EVIDENCE IS PRESENTED • 
• • 

I. BURDEN OF PROOF, AND PRESUMPTIONS. 

GENERAL PRINCIPLES. 

II. BURDENS AND PRESUMPTIONS IN 

SPECIFIC ISSUES. 

BOOK III. To WHOM EVIDENCE IS PRESENTED. 

I. JUDG!::. 

II. JURY. 

BOOK IV. PROPOSITIONS NEEDING No EVUJENCE • 

• 

I. JUDICIAL NOTICE. 

II. JUDICIAL ADMISSIONS. 

xxx 



TABLES 

2. TABULAR ANALYSIS OF BOOK I (ADMISSIBILITY) 
• 

PART I. RULES OF RELEVANCY 
I 

I I 
1. Circu7Tl3tantiai Eddence II. Tutimonial Eddence 
• " 

I. of Human Act 
II. of Human Quality, etc. 
III. of Inanimate Fact 

[See Table 8J 

I. Qualifications 
II. Impeachment 
III. Rehabilitation 
IV. Admissions 

[See Table 4] 

III. Autoptic Proference 

PART II. RULES OF AUXILIARY PROBATIVE POLICY 
I 

• 
I . 

1. Preferenttal 'I . II. Ana ytlc I11. Prop1ylactic 
I. Documentary 

Originals 
II. Attesting Wit

ness, etc. 

Hearsay 

1. Cross-Examination 
2. Confrontation 

• 

I. Oath 
II. Perjury-Penalty 
III. Publicity 
IV. Sequestration 
V. Discovery 

--------------------·--------------------~I----~------
IV. Simpl'!t!:ati1Je V. Synthetic 

I. Order of Evidence I. No. of Witnesses 
II. Sundries II. Kind of Witness 
III. Opinion III. Verbal Completeness 

IV. Authentication 

PART III. RULES OF EXTRINSIC POLICY 
I 

, I 
1. Ab,olute Excluaion II. Optional Excluaion (Pridlege) 

I. 

. , 
I 

I I 
I. Testimonial 

I 
II. Privileges of III. Privileges 

Duty Non-Attendance of Silence 

I . 
A. TopICS 
, . 

1. Sundry 
2. Ante-Marital 
3. Self-Criminating 

I 

B C 
I.. 

. ommuDlcabons 

1. Sundries 
2. Attorney 
3. Maritai 
4. Jurol's 

5. Informers; 
Officials 

6. Physician 
7. Priest 

PART IV. PAROL EVIDENCE RULES 
I 

I . 
II. Integration I F

l .. 
II. ormalitJes 

• 
XXXI 
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? TABULAR ANALYSIS OF BOOK I, PART II (CONCLusrqN) 
AND PART III (§§ 1864-2396) * 

PART II. RULES OF AUXILIARY PROBATIVE POLICY 
• , L 

(CONCLUSION) (§§ 1864-21(9) 

TITI,E IV. SmPLIFIcATIVE RULES 
I 

. I -
(I) Order of Presenting Evidence 

I 
(II) Sundry Rules (III) Opin}on Rule 

A.. Stages for the 
Case 

1. Putting in 
the Case 

2. Case Closed 

excluding Witne8.~es 

B. Sta~es for the 1. Excessive 
Witness Number 

1. Original Call 2. Judge 
a. Direct Ex- 3. Juror 

amination 4. Counsel 
b. Cross-cxamination 
c. Re-direct, etc. 

l 2. Recall 
TITLE V. SYNTHETIC RULES 

I 

1. General 6. State of 
Principle Mind 

2. Sanity 7. Sundries 
3. Value 8. Charac-
4. Insurance ter 

Risk 9. Hand-
5. Care, writing 

Safety, etc. 

(I) R~quired Numbers (II) Req~ired Kinds (Ill) 'verbal COlnplete- f.IV) A~t"en~ 
of Witnesses of Witnesses ness tication of 

Documellts 
1. Treason, Perjury 1. Eye-Witnesses r 1. Compulsory 1. By Age 
2. Wills, Chancery of Crime 
3. Divorce 2. COl"PUS Delicti 
4. Accomplice 3. Marriage 
5. Prosecutrix, etc. 4. Medical Experts 

a. Oral Utterances 
b. Writings 

2. Optional 
a. Sundries 

2. By Con~ 
tents 

3. By Cus~ 
tody 

6. Confessions 
7. Sundries 

b. Chancery 
Answer 

4. By Seal 

PART III. RULES OF EXTRINSIC POLICY (§§ 2li5-2396) 
£1." 2 2 

'rITLE; I. RULES OF ABSOLUTE EXCLUSION 
I 

(I) Ind~cencies, etc. (11) Evidence li}egally Obtained 
TITLE II. RULES OF CONDITIONAL EXCLUSION (PmVILEGE) 

(I) Te8ti17lO~ial Duly in 
general 

I 

. (II) Pritilege of 
N on-atitmdance 

I 
(I II) Privileges of "Silence 

I 
1. Testimony, Pre

mises, Chattels, etc. 
1. Subpoena 

1 • 
A. TopICS B. C 

I.. 
ommumcatIons 

2. Privileged Exceptions 
3. Jurisdictional Powers 

of CompUlsion 

2. Indemnity 
3. Ability to 

Attend 

I 

1. Irrelevancies 
2. 'ritle-Deeds 
3. Trade-Secrets 
4. Religious Belief 
5. Votes 
6. Infamy 
7. Party-Opponent 
8. Spouses 
9. Self-Crimination 

• 

1. Sundries 
2. Attorney 
3. Spouses 
4. Jm-ors 
5. Informers 
6. Compulso~ 

ryReports 
7. Officials 
8. Physician 
9. Priest 

>II For Tabular Analysis of Book I, Part II, Titles I-III, sro Table 5, prefixed to Vols. II and Ill. .. xxxu 
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EVIDENCE 
IN 

TRIALS AT COMMON LA 
BOOK I: ADMISSIBILITY (continued) 

PART II: AUXILIARY PROBATIVE RULES (continued) 

TITLE IV: SIMPLIFICATIVE RULES 
l,gIU. 

§ 1864. General Nature of these Rules; § 1865. Length of Time is in itself no 
Confusion of Issues, and Undue Prejudice, Ground for Exclusion. 
as Grounds for Exclusion. 

SUB-TITLE I: ORDER OF EVIDENCE 
§ 1866. General Subdivision of Topics. § 1867. Trial Court's Discretion as the 

lJltimate Standard for Each Case. 

A. STAGES OF PRESENTATION FOR THE WHOLE CASE 

1. putting in the Case at Large 
§ 1869. Case in Chief; Order of Topics 

and Witni>.sses in general; Party testify
ing First. 

§ 1870. Same: Treason; 'Corpus De
licti'; Conspiracy; Document's Loss and 
Execution; Readi~g Documents. 

§ 1871. Srune: Conditional Relevancy; 
Facts offered before their Relevancy ap
pears; Stating the Purpose of a Question. 

§ 1872. Opponent's Case in Reply; 
Order of TopICS and Witnesses in general. 

§ 1873. Proponent's Case in Rebuttal; 
Limited to EVidence made Necessary by 
Opponent's Reply. 

§ 1874. Opponent's Case in Rejoinder; 
Limited to Evidence made Necessary by 
Proponent's Rebuttal. 

§ 1875. Stages after Rejoinder. 

2. After Case Closed 
§ 1876. Case Closed: (1) Offeror's 

Case alone Closed. 
§ 1877. Sanle: (2) Case of Both Par-

ties Closed. 
§ 1878. After Argument Begun. 
§ 18i9. After Judge's Charge Given .. 
§ 1880. After Jury Retired. 
§ 1881. Arter Verdict Rendered. 

B. STA.GES OF ExAlUNATION FOR THE INDIVIDUAL Wrrll.'ESS 

§ 1882. Order of Examination in general. 

1. Original Call 
§ 1883. Direct Examination, in gen~ral ; 

Putting in Documents. 
§ 1S.~4. Cross-Examination, in general; 

Postponement and Waiver; Putting in 
L'om .• roents. 

§ 1885. Putting in One's Own ClISe on 
Cross-Examination: (1) Orthodox Rule; 
(2) Federal Rule. 

§ 1886. Same: Original Form of the 
Federal Rule; Trial Court's Discretion; 
Cross e1Caminer's Own Affirmative Case 
excluded. 

VOL. IV. ,1 1 

§ 1887. Same: Policy of the Federal 
Rule. 

§ 1888. Same: Policy of the Orthodox 
Rule. 

§ 1889. Same: (3) Michigan Rule; 
Cross-e:<runination to Facts Modifying the 
Direct Examination. 

§ 1890. Same: State of the Law in the 
Various Jurisdictions. 

§ 1891. Same: Qualifications of Each 
Rule. 

§ 1892. Same: What constitutes Call
ing a Witness, so as to allow the Opponent 
to Cross-examine to his Own Case, under 
the Orthodox Rule: (a) in general. 
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§ 1893. Same: (b) on Ordinary Rub
puma, or by Denosition. 

§ 1894. Same: (c) on Suhprena 'duces 
tecum.' 

§ 1895. Same: Other Principles of Evi
dence discriminated (Right of Cross-cxami
nation, Character on Cross-examination, 
Accused on Cross-examination, Form of 
Questions, Impeaching One's Own Wit
ness). 

§ 1896. Re-Direct Examination. 
§ 1897. Re-Cross- Examination, and 

later Stages. 
.. 2. Recall 

§ 1898. Recall for Re-Direct Examina
tion. 

§ 1899. Recall for Re-Cross-Examina
tion. 

§ 1900. Re-Recall. 

§ 1864. ~neral Nature of these Rules; Confusion of Issues, and Undue 
PrejUdice, as Grounds for Exclusion. The peculiar mark of the ensuing 
group of rules is that in their operation they set aside or exclude, either con
ditionally or absolutely, certain kinds of evidence (otherwise admissible so 
far as Relevancy is concerned) which are found to have an improper effect 
by obstructing or confusing rather than aiding or facilitating the process of 
ascertaining the truth. They may be termed Simplificatit'e rules, with refer
ence to their mode of operation, in contrast to the othcr rules of Auxiliary 
Probative Policy (included under this Part II of the evidential rules of 
Admissibility), in the sense that they work merely b~· way of elimination 
(temporary or permanent) of the objectionable c\·iclence.1 

The distinction betwecn this and the preceding groups of rules (Prefer
ential, Analytic, and Prophylactic) has already been examined (ante, § 1172). 
These Simplificative rules treat the danger or inconvenience of the evidence 
as ineradicable by such methods as those of the foregoing rules, and therefore 
resort to the extreme measure of eIiminati.ng entirely the evidence supposed 
to be tainted with the objectionable disadvantage. It is clear that such a. 
measure could not properly be resorted to unless either the evidential ma
terial was necessarily and thoroughly objectionable or else was of minor 
utility and could be easily sacrificed; nor should the exclusion be an absolute 
one, unless a conditional or temporary exclusion would not suffice for the 
purpose. These considerations do in fact appear to have prevailed, their 
strength in a given instance depending of course upon supposed experience 
with that class of evidence. 

As to the qualities or elements that constitute the objectionable features 
and furnish the grounds for exclusion, it \vill be seen that they cannot con
cern the relevancy, or legitimate probative value, of the evidence itself; 
it is assumed, as to circumstantial evidence, that it is amply relevant (ante, 
§ 38), and as to testimonial eYielence, that the witness is duly qualified 
(ante, § 475). The qualities, therefore, which give rise to the present rules 
lie in some indirect and disadvantageous probative effects found in eAlleri
ence to be produced by the use of certain kinds of evidence. No doubt, in 
framing a code, one might' a priori' specify various sorts of such evil effects, 

§ 1864. 1 The term Segreoative would pos
sibly be a :bctter one; compare. in the Cen
tury Dictionary. s. v. Segregate. the quotation 
from Dixon's Church History: .. According to 

• 
2 

one account, he [Sir T. More) likened his pred
ecessor [Wolsey) to a rotten sheep, and the 
King to the good shepherd who:had judiciously 
segregated it." 
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of more or less importance, requiring rules of the present sort; but we are 
here concerned only with the standards and the experience of the judges 
and of the legislators, as embodied in the rules actually laid down by 
them and found in operation in trial by jury at common law and under 
statutes. 

These disadvantageous efi"ects, then, forming the motives for the ensuing 
heads, may be broadly summarized under two heads, namely, (a) Confusion 
of Issues, (b) Undue Prejudice. (a) If the use of certain evidential material 
tends to produce undue confusion in the minds of the tribunal i. e. thc 
jurors by divertin~ their attention from the real issue and fixing it upon 
a trivial or minor ll.!'":ter, or by making the controvers.v so intricate that the 
disentanglement of it becomcs difficult, the evidence tends to the suppression 
of the truth and not to its diseo\'er~'; and there is good ground for excIud. 
ing such evidence, unless it is so intimately connected with the main issue 
that its consideration is inevitable. (b) So also, if certain evidential ma
terial, having a legitimate probative value, tends nevertheless to produce 
also, over and above its legitimate effect, an unfair prejudice to the opponent, 
or by virtue of the personality of the witness tends to receive an excessive 
weight in the minds of the tribunal, there is gooel ground for excluding such 
evidence, unless it is indispensable for its legitimate purpose. 

The foregoing motives, as might be expected, do not always operate dis
tinctly lind precisely in the shape of rules deduced directly lind solely from 
one or the other moti\'C. These broad considerations of policy may be plainly 
enough seen in the utterances of the jUdges, and an appreciation of them is 
indispensable to an understanding or thc rules. Yet the resultant concrete 
rules may be due in part to the one and in part to the other moth'e, or one 
of these motives ma~r, though dominant, be attended by subordinate moth'es 
of some other kind. Hence we are bound, here as elsewhere in considering 
these Auxiliary Rules, to deal with them from the point. of view of the spe
cific rule itself, as it appears in actual operation, and to refer to the motives 
of policy merely for the purpose of understanding the object and the true 
limitations of the rule. The final question always in the I:lw of Evidence is, 
What do the judges do? and not, What do the~' say that the.\' do? nor e\'en, 
Why do they say that they do it? 

The rules, then, for wllich the abo\'e-mentioned considerations of sound 
policy have been either the sole or the dominant motive fall conveniently 
under three general heads: 

1. Rules excluding Evidence in general (testimonial or circumstantial) 
not Presented in the I'roper Order of Time; 

II. Rules excluding Specific Kinds of Circumstantial Evidence or of Wit
nesses beeause of Confusion of Issues or Undue Prejudice; 

III. ~fhe Rule excluding Opinion Testimony. 
These may now be taken up in order, after first noticing one supposed but 

fallacious foundation for some of these rules. 
3 
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§ 1865. Length of Time is in itself no Ground for Exclusion. It is some
times said in passing, by judges explaining their reasons for enforcing some 
of the ensuing rules, that the length of time taken up by the presentation of 
some kinds of evidential material is a reason for excluding it. "The trial," 
once said the great Chief Justice Doe, for example, "to which parties are 
entitled is not an endless one, nor one unreasonably protracted and exhaust
ing"; 1 and similar expressions, mentioning this consideration along with 
others as operating reasons, are occasionally found: 

1847, ROLFE, B., in Atiomey-Gmeral v. Hitchcock, 1 Exch. 91, 105: "The laws of evi
dence on this subject as to what ought and what ought not to be received must be considered 
as founded on a sort of comparative consideration of the time to be occupied in exam
inations of this nature and the time which it is practicable to bestow upon them. U we 
lived for a thousand years, instead of about sixty or seventy, and e\'ery case were of suffi
cient importance, it might be possible and perhaps proper to throw a light on matters in 
which every possible question might be suggested, for the purpose of seeing by such means 
whether the whole was unfounded or what portion of it was not, and to raise every possible 
inquiry as to the truth of the statements made. Hilt I do not see how that could be; in 
fact, mankind find it to be impossible. Therefore some lin!' must be drawn." 2 

These expressions are not incorrect, in the sense meant by their judicial 
authors; but they are apt to mislead. The~' signify that a trial's length of 
time, regarded as permitting a multiplicity of witnesses and a cumulation of 
minor circumstances, may lead to an utter confusion of the issues and thus 
bring about the suppression and not the discovery of the truth, and that this 
confusion of the issues is thus a sound reason for exclusion. They do not 
signify that the length of time taken up in presenting relevant evidence is in 
itself a sufficient reason for excluding any sources of information. Time be
comes important only as affording an opportunity for that confusion of issues 
which may justly furnish a real and intrinsic cause of the failure of justice. 

No doubt, there was an age when this was not so. Up to the end of the 
1700s the spirit of the administration of trials (in criminal cases at least) 
sanctioned the most summar~' procedure. Quick despatch was expected, 
even at the cost of truth; or, perhaps, more truly, it was not supposed that 
the truth needed anything but a summary investigation. The arrest, the 
trial, and the execution, succeeded one another with a celerity which left 
little time for raising and settling doubts.3 The proceedings in a criminal 
trial were expected to reach a close before the tribunal separated for the day; 
to that end an important trial was occasionally carried on into candle-light,4 
but the jury were allowed no food or drink until their verdict was returned. 
"The rule," says Sir James Stephen'!; "which prevailed then [in 1699, at 

§ 1865. 1 1879. Amoskeag l\l(g. Co. v. 
Head, 59 N. H. 332. 

2 Various similar expressions nre found in 
the citations ante, §§ 27,443, 1002. post, § Hl07. 

S The trial of Colonel Turner, in 1664, is an 
example; for a robbery committed on the 

4 

night of Jan. 7, he was arraigned on the 15th, 
tried nnd convicted 011 the 16th, sentenced on 
the 19th, and executed on tha 21et. 

« Colledge's trial, in 1681 (8 How. St. Tr. 
332. 549. 603), lasted a dozen hours. 

5 History of the Criminal Law, I, 422, 403. 
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Spencer Cowper's trial] and long afterwards, of finishing all criminal trials 
in one day must often havc produced cruel injustice. Many of the cases I 
have referred to were tried in a superfieial, perfunctory way. . .. The right 
of the Court to adjourn in cases of treason or felonJ' was not fully established 
till the treason trials of 1794." The first trial for treason that lasted over 
one calendar day, by adjournment to another, is said to have been that of 
Hardy, ill 179.1.6 

Gradually the spirit of the proceedings changed. Ample time to investi
gate every material topic came to be allowed. To-day we are going too far 
towards the other extreme; by showing an almost total disregard for the 
value of time, we invite and overlook the abuse of this liberty by unnecessary 
and obstructive protraction of testimony on the part of unskilful prosecutors 
and unscrupulous defenders. It is clear enough, however, to anyone who 
observes the (!ollduct of our trials, that nowhere is there an appearance in 
practice of a docti'ine that length of time consumed is in itself an objection 
to the reception of relevant evidence. The harsh and rough-shod methods 
of eariier times have wholly disappeared. Time, as essential to the discovery 
of truth, is judicially regarded as a commodity of unlimited supply. If this 
is apparent enough in the practice at trials, it has also not lacked plain enun
ciation in authoritative placcs. :i\Iodern judges have more than once taken 
the opportunity to repudiate the fallacy that any party in a court of justice 
should be denied the libel't:.· of demonstrating the truth of his cause, because 
forsooth the Court has not time enough to investigate it. Indeed, for a most 
eloquent and the earliest utterance, we may hark back to a period when this 
principle was as yet (in criminal cases at least) a mere ideal unrepresented in 
the practice of the day: 

1670, VAUGlL-\N, C. J., in BU8hel'" Casc, 6 How. St. Tr. 999, 1003, Vaughan 135,3 Keb. 
322, 1 Mod. 119 (replying to the argument against new trials that to report all the evi
dence for the Judges "would be too long"): "A strange reason! For if the law allows 
me remedy for wrong imprisonment (and that must be by judging whether the cause of 
it were good or not) to say the muse is too long to be made known is to say the law gives 
a remedy which it will not let me have, or I must be wrongly imprisoned still because it 
is too long to know that 1 ought to be free. What is necessary to an end the law allows, 
is never too long. 'Non sunt longa quibus nihil est quod demere possis' is as true as liny 
a.·dom in Euclid." 

18iO, BUCKBt:I!N, .J., in Godard v. Gra]!, L. R. 6 (~. B. 139, 152: "In no case that we 
know of is it ever said that a defl:nse shall be admitted if it is easily proved and rejected 
if it would give the Court great trouble to investigate it." 

1863, DAVIES, J., in People Y. Pca,ve, 27 N. Y. 45, 61 (repudiating the argument that to 
investigate the correctness of an election-return would consume too much time): "It is 
the first time I have ever heard it urged that a party who had a conceded right should not 
have a remedy to enforce it, because a large consumption of time would take place before 
his right could be established. If a party has a legal title to an office, it surely can be no 

8 Campbell's Lives of the Chancellors, 5th 
cd., VIII, 307. Compare the instances citcd 
anle. § 1364. note 65. Elizabeth Canning's 

5 

celebrated trial Cor perjury. in 1753 (19 How. 
St. Tr. 252). lasted seven days; . and this 
Berved to break ground for future cases. . 
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l~gal reason for denying him the opportunity to establish it, that such process will require 
the examination of a large number of witnl'S5eS and COllSIUl1e much time in the proceeding. 
Rights of parties cannot be detennincd on such a basis." 

Sub-title I: ORDER OF EVIDENCE 

§ 1866. General Subdivision of Topics. There are conceivabl~' three gen
eral types of arrangement that a system of procedure might adopt, in pre
scribing the order of presentation of the evidence. The first ma~' be termed 
the paternal method; the second, the topical, or logical, method; the third, 
the antiphonal, or partisan. method. ' 

The paternal, or primitive method, is indeed the absence of method. Pre
sumably it marks all primitive stages of an~" system. l The parties present 
their eyidence as the~' please, or as the judge pleases, without discrimination 
as to witnesses or sides, and without any general rule from case to case. 

The topical method requires the evidence on each topic to be presented at 
the same time. LogicaJ1~· this would be the dearest. Practicall~' it is im
possible. But it may be supposed that the Continental procedure assumes 
this as a theoretical ideal: ~ for it is most suitcd to a system where the judge, 
ancl not (as with us) the partk's (post. § 248:3). has the duty and control of 
presentation. 

The alllip/zolla/method is most suitable, and alone practicable, in a s~'stelll 
of procedure which rdies IIpon the parties' own initiative for the productiou 
of the evidence; and this is of cuursc (post. § 248:,) the vital tradition of 
Anglo-American procedure. This method is marked b~' the allotment of the 
mass of the evidence, awl of the individual witness, to each party in turn, 
-' suurn cuique.' The result is an antiphonal drama, in which the first 
grand lines of di\'i~ion arc drawn for the entire mass of evidence, and then, 
within these, secondary lines of didsion are drawn for the examination of 
each individual witness.3 

This traditional Anglo-AIIlerican method has been embodied, more or less 
imperfectly, by express provision in many Codes.4 

§ 1866. t Illustrations will be found in the 
I!llstODlS of modern African tribes '1uotp o ill 
Kor.ourek & Wigmore'fi Sourcc~ of Anci('lIt 
and Pritnitin' Law. PI'. 30:3. :.114 (l~\'olution 
of Law Series. vol. I. 1(15). 

: Ilhlstrntions will be found in Albert 
Bataille's Causes Criminellell ct Mondaines. 
18[16 (and prior years); Stephen's History 
of the Criminnl Law. vol. Ill. Appendix. 

I It would seem that the nlles for the order 
of evidence began first to he fortllul'lted about 
the second half of the liOOs: Tlurk,,'s Report 
on Warren Hnstings' Trial (1 ilH). :11 P'lrl. 
Hist. 34:1-:l5S. III this speech of Burke'II, 
protesting agaillst the rulings of the House of 
Lords eltcluuing certain e\'idence in 'Warren 
H3~tings' trial, will be found an interesting 

6 

contrnst of the practice, ns to order of evi
dellce. ill jury trinls and in chancery. 

• Alaska: Compo L. H113. § lOW (liko 
Cal. C. C. P. § 60i); § 14!11 (like Cal. C. C. P. 
§ 2042) ; § 2246 (like Cal. P. C. § 10!l3) 
Arizona: Itl>\". St. 1913, Ch·. C. §§ 512-514; 
P. C. 1033; Arkansas: Dig. 1919. § 1292 
(similar to Cal. C. C. P. § 60i); §§ 31i3-3175 
(similar; criminal cases); § 4182 ( .. The 
party who begins the caBe must ordinarily 
exhaust his evidence before the other begins; 
but the order of proof shall be regulated by 
the Court, so as to expedite the trial and en
able the tribunal to obtain a clear yiew of the 
whole evidence"); California: C. C. P. 1872. 
§ 607. P. C. 109:! ("When the jury has been 
sworn, thl! trial must proccOO in the [oUo\l;ng 

• 
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In the Anglo-American trial, the first general line of division in the presen
tation of evidence will have reference to the whole ma88 of el'idcllce as shared 
between the opposing parties. Each must IH1VC his turn. It is immaterial 
under what system of pleading the trial is conducted; it is assumed that the 

order. unless the jud~e, for si}ecial reasons. 
otherwise directs: 1. The 'Jlaintiff. after ~tat
ing the issue and his CIISC. Illust produce the 
e\'idence on his part; :.!. The defendant lIIay 
then open his d"fense. and olTer his evidence 
in support thereof; 3. The Jlurtics may then 
re~pecti\'cly olTer r('lmtting evidence only. 
unless the court. for good rerumn. in furth!'r
ance of justice. permit them to afTer e\'idl'n('c 
upon their original case; 4. When the evi
dence is conc1udcc.!. unlcss the case is suh
mitted to the jury on either side or on both 
eidcl! without argument. the plaintilT Dlust 
commence and may conclude the argument; 
5. If se\'eral defendant:!. having separate de
fenses. appear by dilTercnt counsel, the Court 
must determim' their relative order in the 
e\'ideuce aud argument; U. The Court may 
then charge the jury"); § 20-12 (" The order of 
proof must be regulatl'd by the sound dis
cretion of the Court. Ordinarily, the party 
beginning the case must exhaust his evidence 
before the other part}· begins ") ; § 2045 
(" The direct examination must be completed 
before the cross-examination begins. unlcss 
the Court othcrnisc direct "); § 2050 (" A 
witness once cxaminoo cannot be re-examined 
as to the slime nUltter without lell\'e of the 
Court, hilt he may bc re-examined as to any 
neW matter upon which he has been examined 
hy the adverse party. And after the examina
tions on both ~ides arc once concluded. the 
witness cannot be recalled without leave of 
the Court. Leave is gmnted or withheld. in 
the exercise of a sound discretion ") ; Colorado: 
Compo L. 1921, C. C. P. § !!05 (ch'i! cases; like 
Cal. C. C. P. § 607); Gcoroia: Re\·. C. 1910. 
§ 6318 ("The regular mode of conducting th0 
eXllmination of a witness shllll be as fol
low8: First. the witness shall be eXllmined hy 
the party introducing him. and then cross
examined by the other purty; after which the 
original party may further interrogate the 
witness to explllin the dirf"ct or rebut the eross
examination; and if nny new mlltter he thus 
elicited. the opposite party may fur-her 
examine the witness as to such new matter. 
In all cases in which more than one attorney 
is retained on either side, the examination 
and cross-examination shall be conductf"d hy 
one of the counscl only; and at the opening 
of the case both parti!'s shall state to the 
court to which attorney the examination and 
cross-examination of l\itnessl's is confinl.'d ") ; 
Hawaii: Rev. L. 1915. § 2403 (substantially 
like Cn!. C. C. P. § 607); Idaho: Compo St. 
1919. § 6847 (similar to Cal. C. C. P. § 607) ; 
§ 8941 (criminal casC8; like Cal. P. C. § 1093); 
§ 9168._ (trial of .in~anity pica: like Cal. 

P. C. § 1369); bldia,ra: Burns' Ann. St. 1914. 
§ 558 (similar to Cal. C. C. P. § 607); § 2136 
(rlilllilar to Cal. P. C. § IOn); Iou:a: Code 
1919, § 7495 (ch'i! cllSes). § !J434 (criminal 
ellses); Kansas: Gen. St. 1915. § 7185 
(substtmtially like Cal. C. C. P. § 607) ; 
§ 8148 «"riminal cases); Kentucky: C. C. P. 
§§ 317. 592. 5!).l. 600 C. Cr. P. §§ 220-224 
(substantially like Cnl. C. C. P. § 607, P. C. 
§ lOn); Louisialla: C. Pmet. § 4ii (" When 
the plaintifT hus closed his evid{·nce. the de
fendant shall bring his witncsses. nnd produce 
the proof in support of his defence; the 
plaintiff may then bring additional witnesses. 
or his fOliner witnessc~. to rebut thc testimony 
adduced by the defendant. or to lessen the 
weight of such testimony"); § 48·1 (" After 
all incidental questions shall have been de
cided. :lnd both partics have produced their 
respective cvidcnc<'. the argument commences; 
no witness tnen can be heard. nor proof in
troduced ex!'ept with the consent of all the 
parties"); Minnesota: Gen. St. 1913. § 7799 
(similar to Cnl. C. C. P. 607); Missouri: Re\·. 
St. 1010. § 4025: MOlltalla: Rt'\·. C. 1921. 
§ 9:3-19 (like Cal. C. C. P. § 607); §§ 10659. 
1 06(l!~ (like Cal. C. C. P. §§ :!042. 2(45); 
§ 10067 (like Cal. C. C. P. § 2050); § 11969 
(like Cnl. P. C. § 1093); Xebraska: Re,\,. St. 
1922. § 10144 (criminal trials; like Cal. 
P. C. § 1093); Xera.da: Rev. L. 1912. § .1)210 
(civil C:ls!'ti); § 7159 (criminal cases); North 
Dakota: Compo L. 1913. § 7619 (like Cnl. 
C. C. P. § 607); § IOS21 (substantially like 
Cal. P. C. § 10(3); § 11065 (trial of plea 
of insanity; like Cal. P. C. § 1369); Ohio: 
Gen. Code Ann. }!J21, § 11447 (substan
tially like Cal. C. C. P. 607); § 13675 
(substantially like Cal. P. C. § 1093); Okla
homa: Comp. St. 1921, §§ 541, 2687. 2869; 
Oregon: Laws 1920. § 132 (like Cal. C. C. P. 
§ 607. in substance); §§ 853. 857 (like Cnl. 
C. C. P. §§ 2042, 2(45); P I. C. C. P. 1901. 
§ 1:32 (like CuI. C. C. P. § 607); Philippine 
Islands: P. C. 1911. Gen. Order 5S of 1900. 
§ al (criminal trinls; like Cal. P. C. § 1093); 
Porto Ri~o: Rl'\·. St. &: C. 1911. § 6265 (like 
Cal. P. C. § 1093); §§ 1517-1529 (ch'il clIses); 
South Dakota: Re\·. C. 1919. § 2505 (like Cal. 
C. C. P. § 60i); Texas: Re\·. Civ. St. 1911. 
§§ lO.'H, 1952. Rev. C. Cr. Pr. 1911. §§ 717. 
718; Utah: Compo L. 1917. § 6802 (like Cal. 
C. C. P. § 607); § S075 (substantially like 
Cn!. P. C. § 1093); § 9330 (insanity plea; 
substantially like Cal. P. C. § 1369); Wa6h
inoton: R. &: B. Code. 1909. § 339 (similar to 
Cal. C. C. P. § 607. for civil cascs); Wyoming: 
Compo St. 1920. § 5769 (civil cases; similar to 
Cn!. C. C. P. § 607); § 7532 (criminal CAlleS). 

7 
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Jaw of Pleading has prescribed whether one or more than one plea may 
be at issue, and that the law of Procedure has prescribed whether one or 
mere than one issue may be investigated at the same trial. In any t.:'c.se, the 
party sustaining the burden of affirmation (here termed the prOpO"llent) will 
first come forward with his evidence in support, the party sustawing the op
posite (here termed the opponent) will then come forward in de!J.ial, and each 
in tUfn may need to present further evidence. The apportionment of the 
whole evidential material between the parties is thus the first problem. 

Next arises a further line of division in the examination for each witness; 
since almost all evide"ltial material, of whatever sort, comes before the 
tribunal through the assertions of witnesses (ante, §§ 22-25), since every 
witness is subject to examination by the opposing as well as by the calling 
party, in order to extract the whole of his knowledge and ascertain its de
tailed significance (anie, §§ 13(38-1369). He may need to be examined first 
by the calling party, then by the opposite party, and so again by each in 
turn. The apportionment of the order and topics of examination for each 
witness, as between the parties, thus presents the second problem. 

Since the party calling a witness may be the opponent in the case at large, 
it is evident that this second line of division is a distinct one from the pre
ceding, and exists along with and independently of it. On the other hand, the 
two groupings will sometimes coincide and invol\'e the same problem; as, for 
example, where the opponent seeks to put in by cross-examination the evi
dential material supporting his own case, or where a witness is desired to be 
recalled after both parties have closed their cases. In general, therefore, the 
two lines of division can be followed separately in considering the appropriate 
rules; but in particular situations it becomes sufficient to treat the problem 
as a single one, under one or the other head according as it is more natural. " 
The due apportionment and separation of these yarious topics is not an easy 
task, but it is an inevitable one; nevertheless, the lack of an accepted scien
tific nomenclature makes succinct and clear exposition almost impossible in 
this department of rules. 

The arrangement of topics will therefore be made as follows, taking each 
division as representing a stage in which evidence is desired to be offered: 

A. STAGES OF PRESENTATION, FOR THE WHOLE CASE 

1. Putting in the Case at Large. 
a. Proponent's Case in Chief. 
c. Case in Rebuttal. 

2. Case Closed. 
a. By Proponent. 

3. Argument begun. 
4. Charge given. 
5. Jury retired. 
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b. Opponent's Case in Reply. 
d. Case in Rejoinder. 

b. By Opponent. 
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B. STA.GES OF EXAMINATION, FOR THE hTDIVIDUAL WIT!',""ESS 

1. Original Call. 
a. Direct examination. b. Cross-examination:: 
c. Re-direct examination. d. Re cross examination; and so forth. 

2. Recall. 
a. }'or direct examination. b. For 

3. He-recall; and later calls. 

§ 1867. TriaJ Court's Discretion as the Ultimate Standard fo!' each Case. 
It is obvious that, while a usual order for introducing topics of evidence and 
witnesses is a desirable thing, a variation from that order, which is often 
equally desirable, will not necessarily cause direct harm; it can do so only 
where it tends to confuse the jury, or where it misleads the opponent or finds 
him unprepared to meet it. :Moreover, the necessity for such a variation and 
the likelihood that it will confuse or mislead must depend almost entirely 
upon the particular circumstances of each case. 

Accordingly, it is a cardinal doctrine, applicable generally to all of the 
ensuing rules, that they are not invariable, that they are directory rather 
than mandatory, and that an alteration of the prescribed customary order is 
always allowable in the discretion of the trial Court; 1 

1840, STORY, J., in Philadelphia & T. R. Co. v. Stimpaon, 14 Pet. 448, 463: "The ques
tion, then, is whether it was at that time [after the dose of the offeror's easel admissible 
on the part of the defendants as a matter of right, or whether its admission was a matter 
resting in the sound discretion of the Court; if the latter, then it is manifest that the rejec
tion of it cannot be assigned as error. The mode of conducting trials, the order of intro
ducing evidence, and the times when it is to be introduced, are properly matters belonging 
to the practice of the circuit Courts, with which this Court ought not to interfere; unless 
it shall choose to prescribe some fixed general rules on the subject, under the authority of 
the act of Congress. Probably the practice in no two States of the Union is exactly the 

§ 1867. 1 The following cases and statutes 
declare this gcnerLll principle, but almost every 
case cited for a specific rule in the following sec
tions contains I1lso such utterances: Ala. 1887, 
Drum 11. Hl1rrison, 83 AII1. 384, 386, 3 So. 715; 
A14ska: Camp. L. 1913, § 1491 (like Or. 
Laws 1920. § 853); Ark. Dig. 1919. § 4182 
(" The ordcr of proof shall be regulated by the 
Court so as to expedite the trial and enable 
the tribunal to obtain a clear view of the whole 
e\idence "); Cal. 1857, Gordon v. Searing, 
8 Cal. 49; Cal. C. C. P. 1872. § 2042 (" The 
order of proof ILllst be regulated by the sound 
discretion of the Court"); Hato. 1901, Mist 
t'. Kawelo. 13 Haw. 302. 303; Ill. 1898. 
Board 11. Harlev. 174 Ill. 412. 51 N. E. 754; 
Ind. 1836. Throgmorton 11. Davis. 4 Blackl. 
174. 175 ; Iowa: 1860. Rutledge 11. Evans. 
11 Ia. 288; 1896. Kassing v. WLllter. . Ia. 
-. 65 IN. W. 832; Kan. 1881. Blake 11. 

Powell, 26 Kan. 320, 327; Md. 1912, Balti-
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morc C. &: A. R. Co. v. Moon. lIS Md. 380. 
84 Atl. 536; ltfll88. 1856. Robinson v. R. Co .• 
7 Gray 92, 96; ltfich. 1898. Smith v. Bye, 
116 Mich. 84. 74 N. W. 302; 1906. People 11. 
Tollefson, 1<15 Mich. 449. 108 N. W. 751 
(forgery); Mo. 1877, State v. Jones. 64 Mo. 
391. 397; 1907, State v. Taylor. 202 Mo. 1. 
100 S. W. 41; Nebr. 1892. McClcncghan 11. 

Reid. 34 Nebr. 472. 478. 51 N. W. 1037; 1892. 
CODsau! I). Sheldon. 35 Nebr. 247. 251. 52 
N. W. 1104; 1895. Bll8ye I). State. 45 Nebr. 
261. 63 N. W. 811; N. D. 1907. State v. 
Werner. 16 N. D. 83. 112 N. W. 60. Oh. 1891. 
Shahan 1>. Swan. 48 Oh. 25. 26 N. E. 222; Or. 
Laws 1920. § 853 (like CLll. C. C. P. § 2042) ; 
Or. 1909. Crosby I). Portland R. Co •• 53 Or. 
490,101 Pac.!204; Pa.1895. Com.v. Weber. 167 
Pa. 153. 31 A tl. 481; 1896. Dosch 1>. Diem. 
176 Pa. 603, 35 Atl. 207; P. R. Rev. St. &: 
C. 1911. § 1517 (like Cal. C. C. P. § 2042). 
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same; and therefore, in each State, the circuit Courts must necessarily be vested with a 
large discretion in the regulation of their practice. If every party had a right to introduce 
evidence at any time at hig own election, without reference to the stage of the trial in which 
it is offered, it is obvious that the proceedings of the Court would often be greatly embar
rassed, the purposes of justice be obstructed, and the parties themselves be surprised by 
evidence destructive of their rights which they could not have foreseen or in any manner 
guarded against. It seems to us, therefore. that all Courts ought to be, as indeed they gen
erally are, invested ,,;th a large discretion on this subject, to pre\'ent the most mischievous 
consequences in the administration of justice to su;tors; and we think that the circuit 
Courts possess this discretion in as ample a manner as other judicial tribunals. We do not 
fcel at liberty, therefore, to interfere with the exercise of this discretion." 

1841, SCOTI', J .. in Rucker v. Eddings, i 1'10. 115, 118: "The law has entrusted Courts 
with a discretion in allowing the parties to a cause to obviate the effects of inadvertenc.'C 
bv the introduction of testimonv out of its order. Tlus discretion is to be exercised in • • 
furtherance of justice, and in a manner so as not to encourage the tampering with witnesses 
to induce them to prop up a cause whose weakness has been exposed. Where mere formal 
proof has been omitted, Courts have allowed witnesses to be called or documents to be 
produced at any time before the jury retire, in order to supply it. So, material testimony 
ought not to be rejected because offered after the evidence is closed on both sides, unless 
it has been kept back b~' trick and the opposite party would be deceived or injuriously 
affected by it. So, after a \\;tne55 has been examined and cross examined the Court 
may at its discretion permit either party to examine him again, even as to new matter, 
at any time during the trial. So, where by an accidental omission plaintiff's attor
ney does not call and examine a witness who was present in Court, and a non-suit is mO\'ed 
for after he has rested his case, the Court \\;1I pennit the ";tness to be examined in further
ance of justice. This Court is sensible of the disadvantages under which it labors in revising 
the discretion of the circuit Courts in matters of this kind, and a strong case must be pre· 
sented for its interference before it can be induced to disturb the judgment of inferior Courts 
by revising the exercise of the discretion \\;th which they arc I'ntrustcd in regard to the 
relaxation of the rules of evidence. It must be manifCit to anyone conversant \\;th the 
trial of that the Court before which a trial is bad, from having all opportunity of 
sceing the conduct of parties, of witnessing the difference in the experience of the opposite 
counsel, and many incidents which cannot be set out in a bill of exceptions and which influ
ence the exercise of its discretion (and properly too), has superior means for a \\;sc and 
judicious exercise of this power than is possessed by this Court, which is confined entirely 
to the facts spread upon the record." 

1849, POLAND, J., in Goss v. Tllmer, 21 Vt. 437, 439: "Although there are certain estab
lished rules which have obtaillt .. d in the process of trying causes before a jury and in the 
order of introducing the evidence of witnesses, yet these rules for the most part are but 
rules of practice, and are considered as under the control of the Court and subject to be 
varied in the exercise of a sound judicial discretion; so that a departure from the ordinary 
rules in the course of a trial, or a refusal to grant such an indulgence to a party on request, 
cannot properly be made a ground of error. Of this class are the rules as to the order of 
introducing the evidence, and also as to the mode of examining witnesses. Indeed, the 
constantly varying circumstances under which cases arise, and the haste and confusion 
which must frequently be e."I.-pected in jury trials, without permitting the exercise of the 
discretion of the Court \\ ould often lead to most unjust results and disastrous conse
quences." 

1873, MCCAY, J., in Eberhart v. State, 47 Ga. 598, 607 (referring to the admission of 
evidence after argument begun): "It to us that, in the breaking down of the old 
unbending forms of the common law by our Code, the necessity for a specific order of 
proceedings goes \\;th it; that one shall be held to his announcement is the main right. 
But to make such a rule rigid as to separate it from the other rules as to order, and say 
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that, whilst the judge may modify them as justice and the public convenience may require, 
he must be held to this ,\\;th an iron grip. seems to us absurd. If injustice hns come from 
a deviation from the rule, we would interfere; but there is no pretence here of that .... 
'fhe order of business ought as a general rule to be pursued by both parties; and the Court 
ought to have the power. when a proper case presents itself, to modify the rule where no 
injustice will occur and the public interests be subserved." 

192). BRICK£N', P. J., in Sa1Ul01n v. CoringlO1l Co. Bank. 17 Ala. A!1p. 556, 87 So. 406: 
"Rules of practice looking to the orderly introduction of e\'idence hy the respective parties 
are essential ill order to prevent injurious surprises, and annoying tlelays ill the trial of cases 
and the administration of justice. The trial has its regular stage of process, and the evi
dence should be introduced with reference thereto; and the general rule is that the plaintiff 
ha\wg the burden of proof must in the first instance produce all the e\'idence he has in sup
port of hid cas~, the): the defendant must offer all his e\;dence in defense. plaintiff then 
replies, wd should confine his evidencc to a direct answer to defendant's case. And ordi
narily the rebutting eviden('C offered by him upon whom the burden of proof rests concludes 
the intrGduction of eviden('C; but not always, for it is within the discretion of the Court, 
for good :ensons and ill the furtherance of justice, to permit the other party to introduce 
evidence in response to that called forth by the rebuttal testimony, but the rule is that 
nothing further in chief can be offered, except by permission of the Court. These may be 
stated as the general rules of practice, and are under the control of tile Court, subject to 
be varied in the exercise of a sound judicial discretion. And almost without exception it 
is held that it is discretionary \\;th the Court whether it shall admit or reject evidence 
which is not offered in accordance with the rules prescribing the stage of the trial at which 
it must be offered, and that die exercise of this discretion in penllitting or refusing to allow 
evidence to be introduced out of the order prescribed by the rules is not assignable as error. 
except in a clear case of abuse of such discretion. The action of the Court, as in the case 
at bar, ill refusing to permit u party to introduce evidence in support of his ease during the 
examination of his adversary or his ad\'ersary's witnesses, is not enur, as it was a matter 
that rested entirely within the discretion of the Court." 

It follows that an error in the allowance of such a variation should rarely 
be treated as sufficient ground for a new triaJ.2 There may occur instances 
where an opponent has been unfairly deprived of showing the truth by 
reason of such a variation of the customarY order of evidence; but the trial • 
Court can better be trusted to understand the situation. The doctrine of neW 
trials is not within the present purview; but no opportunity should be lost 
to rebuke the abuse by which these rules of customary order are sought to be 
turned into inflexible dictates of absolute justice, and new trials are asked 
merely because an unusual sequence of evidence was adopted (ante, § 21). 
Courts often lend ear to such appeals, and thereby partake in the abuse of 
such a practice. To purport to preside oyer the ul\'estigation of truth, and 
then, at an inordinate expense of time, labor, and money, to insist on reopen
ing the entire investigation because a minor witness has been asked a minor 
question some half-hour before he should have been asked, is to furnish a 

, 1843. Scott, J .. in Brown 1'. Burrus. 8 Mo. 
26. 30 (" E,'en did we interfere and reverse the 
judgment for this cause. how would the party 
complaining be benefited by a new trial? 
Would not the evidence. of the introduction 
of which he complains, come out in an unex-

ceptionable manner on another trial? "); 1871. 
Day. C. J .• in Crane v. Ellis. 31 In. 510. 512 
(" No good end is to bc accomplished by re
versing this case and sending it back for a new 
trial and for the admission of the sume evi
dence at a different stage of the trial"). 

11 
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spectacle fit to make Olympus merry over the serious follies of mortals. And 
yet such decisions are not uncommonly rendered by the professed ministers 
of truth and justice. Therein they do violence to the spirit of the rules which 
are now to be examined. 

A. STAGES OF PRESENTATION FOR THE WHOLE CASE 

1. Putting in the Case at Ls.rge 

§ 1869. Case in Chief; Order of Topics and Witnesses in general; Party 
testifying First. (1) Fur the order of topics within the proponent's case 
ill chief, the general principle leaves the arrangement to the trial Court to 
determine. No specific rules exist as to the customary order (except those 
noted in the next two sections); nor, in the nature of things, can a regular 
order be prescribed for that which must depend so much on the varying 
complications and exigencies of each case. The matter therefore remains 
practically in the unhampered control of counsel, who employs, subject to 
the judge's prohibition, such all order as the dictates of intelligent tactics 
require. l He may even, in certain circumstances, advance rebuttal clJidence 
by anticipation, during the case in chief.2 

Whether the opponent's case may be put in during cross-examination of the 
proponent's witnesses is more conveniently dealt with later (post, § 1885). 

(2) For the order of witnesses also, there are no specific rules as to the 
customary sequence . 
. The sole exception is that, at common law, where a party claims the right 

110t to go out when his witnesses are sequestrated, he may be required, as a 
condition of remaining, to take the stand first of his own witnesses; 3 and that, 
by statute in a few jurisdictions, for analogous reasons, the party, if he is to 
be a witness for himself, must always take the stand before his other wit
nesses.4 The reason for this rule is the occasional readiness of the interested 

§ 1869. 1 1836, Chitty, General Practice, 
2d cd., III, 896; 1892, McDane1d r. Logi, 143 
III. 487, 32 N. E. 423. 

2 1899, Mayer v. Brensinger, 180 Ill. 110, 
54 N. E. 159; 1908, Decatur v. Vaughan, 233 
Ill. 50, 84 N. E. 50; 1912, Knight v. Stllte, 
64 Tex. Cr. 541, 144 S. W. 967 (the woman's 
chastity, in seduction); and cases cited post, 
§ 1873. 

a Ante, § 1841. 
4 CANADA: Alta. Rules of Court 1914, 

No. 190 (like Onto Rule 2M); Onto Rules of 
Court 1914, § 254 (quoted ante, § 1837) ; 
UmTED STATES: Ky. C. C. P. 1900, § 606 (3) 
(civil cases); Stats. 1915, § 1646 (accused); 
Tenn. Code 1916, § 5601 (accused); see these 
statutes quoted in full ante, § 488, nnd referred 
to ante, § 579. 

The Kentucky and Tennessee rules had 
their origin in the statutes making civil or 
criminal parties competent, which stipulated 
originally as a condition that the party should 
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testify first of the witnesses on his side; they 
hnve been applied as follows: Kentucky: 
1896, Barkley V. Bradford, 100 Ky. 304, 38 
S. W. 432 (held to be merely a "rule of prac
tic!.', not of right"); 1903, Savage v. Bulger, 
- Ky. ,77 S. W. 717 (party admitted in 
rebuttal); 1906, Burkhardt V. Loughridge, 
124 Ky. 48, !l8 S. W. 2!l1 (rule applied to depo
sitions); }.9lO, Continental Ins. CO. V. Ford, 
140 Ky. 406, 1:31 S. W. 189 (rule held not to 
prohibit the party's testimony where already 
his counsel had on cross-examination entered 
upon new matter); 1915, Cowan V. Dillon, 163 
Ky. 496, 173S. W.1160 (devisee testifying to 
execution of a will); 1920, Neely v. Strong, 
186 Ky. 540, 217 S. W. 898 (Code § 600, 
subd. 3, applied to an infant plaintiff); 1920, 
Davis v. Kimberlain, 188 Ky. 147. 221 S. W. 
226 (" a rule of practice, not of right"); 
Tellnessee: 18!l2, Clemons v. State, 92 Tenn, 
284, 286, 21 S. W. 525. 

In Englalld, the same rule is now applied, 



§§ 1864-1900] A. THE CASE IN GENERAL § 1869 

person to adapt his testimony, when offered later, to victory rather than to 
veracity, so as to meet the necessities as laid open by prior witnesses, a 
tendency illustrated in the following anecdote: 

1904, Sir Henry HawkiTl8, Baron BRA.\lPTo!'l, Reminiscences, I, 134: "I was retained 
at Hertford Assizes with Peter Ryland, a practising barrister 011 that circuit, as my leader. 
to prosecute a man for perjury, which was alleged to have been committed in an action in 
which a cantankerous mnn, who had once filled the office of High Sheriff for the county, 
was the proseeutor. Wealthy and disagreeable, he was nevertheless a hen-pe<'ked tyrant. 
Mrs. Bro'l'lD, his wife, was a witness for the prosecution in the alleged perjury, which was 
unfortunate for her husband, because she had the greatest knowledge of the circumstances 
surrounding the case; while Mr. Brown had the best knowledge of the probable quality of 
his 'wife's evidence. When we were ill consultation and considering the nature of this evi
dence, and arranging the best mode of presenting our case to the jury, Brown interposed, 
and begged that Mr. Ryland should call Mrs. Brown as the last witness. He said it was 
all~irnportant she should come last. 'It is Mrs. Brown's wish,' he pleaded. 'But,' says 
Hyland, 'Mrs. Brown ought to be called/irat. It is all-important in m~' view that she should 
be called in that order, which you must see is the natural order Mrs. Brown first, the 
rest anywhere' (or, perhaps better nowhere, thought Brown, if Mrs. Brown is to be belie\·ed). 
'You'll find the other way best,' says Brown. But Hyland positively refused to proceed in 
any other than the proper (:Durse, which was to call the lady first instead of last. As I left 
Ryland, Brown came up to me, thinking me, probably, more amenable to reason, and in 
the most beseeching manner hegged me to press upon Ryland the course he, Brown, had 
suggested. I assured him that Mr. Ryland would do what was best and most prudent; 
at the same time saying that, if he could give me any good reason for calling Mrs. Brown 
last, 1 was sure he would do so if he agreed with it. Whereupon said Brown: 'Well, Mr. 
Hawkins, Mr. Ryland did not seem to think very well of my case on the evidence, so I have 
corne to the conclusion that Mrs. Browll ought to be the last witness, because, if anything 
goe., wron,g during the trial or anything i8 wanting, },J ra. Brown will be quite ready to mop it 
all up.' This in a prosecution for perjury was one of the boldest propositions I had ever 
heard. 1 need not say good Mrs. Brown was caI.led, as she ought to have been, first. The 
lady's mop was not in requisition at that stage of the trial, and the jury decided against 
her." 

§ 1870. Same: Treason; Corpus Delicti; Conspiracy j Document's Loss 
and EZ8Cution j Beading Documents. The special rules in regard to the 
quantity of evidence sufficient for proof of acts of treason, and of the corpus 
delicti of any crime, give rise to questions about the order of this required 
evidence; these are better considered under the respective rules (post, § 2038, 
and § 2073). 

So, too, in using a c01l8piraror's admissions, the proof of the conspiracy 
may be required to be made before the one party's admissions can be usable 
against the other (ante, § 1079). \ 

'Whether a document may be proved lost before evidence of execution is 
offered, so as to allow the use of a copy, bas been already considered in 

under St. 1898 (quoted ante, § 488) to the 
accused: 1911. Morrison's Case. 6 Cr. App. 
159. 165 (L. C. J. Alverstone: "In all cases 
I consid~r it most important for the prisoner 
to be called before any of his witnesses"). 
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There may be other jurisdictions haying 
such a rule of court: 1917. Garrabrandt r. 
Boston Molasses Co .• 10 P. R. Fed. 71 (Rule 
of Court 51; Hamilton. J.: .. I do not know 
the date of thie rule. but it was here in 1913 "). 
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dealing with the subject of lost documents (ante, § 1189). Whether a d.or::u
ment produced may be read before any evidence of execution raises the general 
question treated in the next sectioll. Whether a d.ocument proved by a witness 
must be read before his cross-examination is a question of the order of examina
tion of witnesses (post, § 1883). 

§ 1871. Same: Conditional Relevaney; Fac~9 offered before their Rele
vancyappears; Stating the Purpose of a Question. (1) It constantly happens 

. that an evidential fact is relevant, not with direct reference to an allegation 
in the pleadings, but only through its connection with other subordinate 
facts (ante, § 2). Without them, it is irrelevant, cr immaterial, and therefore 
inadmissible. So far, then, as concerns the time of its introduction in evi
dence, one might expect a rule requiring such a fact not to be given in evidence 
until the connecting facts, by reason of which it becomes relevant, have first 
been put in evidence. 

No such rule, however, would be practicable; for those same connecting 
facts would themselves often be irrelevant apart from the fact in question; 
in other words, the relevancy appears only when all are considered together. 
Now it is obviously impossible to present all the facts at precisely the same 
moment or in the testimony of a single witness. Hence, some of the connected 

. facts must be allowed to be presellted before the others, even though the 
former, standing alone, are irrelevant. 

Thus the fundamental rule, universally accepted, is that, with reference 
to facts whose relevancy depends upon others, the order of presentation is left 
to the discretion of the party himself, subject of course to the general discretion 
of t.he trial Court (ante, § 18(7) in controlling the order of evidence. In other 
~ords, if an evidential fact ofi'ered has an aplJUrent connection with the case 
'on the assumption that other facts shall also be proved, it may be admitted. Ko 

i objection, therefore, can be made merely on the ground that the other facts 
: have not yet been evidenced.1 The possibility that the other facts may not 
:. be made good is a necessary risk to be taken; and in case of a failure to 

make them good, the subsequent striking out of the evidence now offered is 
l:egarded as an adequate remedy: 

, 

1849, CATON, J., in Rogers v. Brent, 101\1. 573, 587 (holding improper the exclusion of 
a certain land-certificate. assignment, and judgment and cxccution-deed>: "Most cases 
havc to be proved by a succession of distinct facts, neither of which standing alone would 
amount to anything, while all taken together fonn a connccted chain and establish the 
issue; and from necessity a party must be allowed to present his case in such detached 
parts as the nature of his e\;dence requires. It would be no less absurd than inconvenient, 
when proof is offered in its proper order, of one necessary fact, to require the party to go 011 

§ 1871. 1 Accord: 1833, Davis v. Calvert. 
S G. &: J. 269; 1921. Sloat-Darragh Co. v. 
General Coal Co .• 6th C. C. A .• 276 Fed. 502 
(correspondence introduced at separate times) ; 
1905. Com. v. Tucker. 189 Mass. 457. 76 N. E. 
127; 1880. Hoffman v. Harrington. 44 Mich. 
183. 184. 6 N, W. 225; 1824. Stewart v. Bank. 
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11 S. &: R. Pa, 267; 1880. Zell ~. COIIl.. 94 
Pa. 258. 274; 1878. Marshall v. State. 5 Tex. 
App. 273. 291. 

For the specific rule in using a copy 0/ a loBI 
docllTnI11t1. as between the loss of the original 
and its execution. sec ante. § 1189. 

• 
• • 
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and offer to prove at the same time all the other necessary facts to make out the case. Such 
a practice would embarrass the administration of justice and prove detrimental to the rights 
of parties. It may be that Rogers was bound to connect himself ",ith Southwick's title 
before he could insist that the patent was void becauSt! obtained in fraud of such title; but 
he must first prove such title to exist before he could connect himself "ith it; and this he 
was not allowed to do, If he was bound to connect himself with Bowman's creditors, to 
avail himself of the fraud practiced upon them, he must first show that there were such 
creditors; and the judgment which proved this was ruled out by the Court. It is the right 
of the party, when he offers evidence in its proper order which proves or tends to prove 
any necessary fact in the case, to have it go to the jury; for the reasonable pr~Ulnption is 
that it will be followed by such other proof as is necessary for its proper connection, and if 
it is not, it then becomes irrelevant, and as such, if desirrd, may be withdrawn from the 
jury. If there is anything to induce the suspieion that the time of the Court is being trifled 
with, it may be proper to call upon counsel to state the ('onnection which they expect to give 
the proposed evidence; but this should ordinaril~· he avoided, as it is often embarrassing 
Cor counsel to anticipate their case in the presen('e of the opposite party. I t may sometimes 
happen that evidenre is offered so out of its proper place as to authorize the Court to exclude 
it for want of a proper foundation; as, in this ~ase, had the sheriff's decd been offered 
without the pre,;ous proceeCings, it might have been properly excluded till the proper 
foundation for it was shown. No such objection, however, existed in this case, The party 
commenced at the foundation of his case, and offered to establish the first necessary fact; 
and, when that was nlled out, he still persisted in offering t.o prove subsequent parts of 
his case dependent upon those previously offered and rejected, till his repeated offers had 
almost the appearance of wrestling with the opinion of the Court. He proceeded as far as 
duty or propriety required." . 

1860, BALDWIN, J" in Palmer v. McCafferty, Vi Cal. 3:H, 335: "The counsel offering 
the deposition and the agreement [excluded by the trial Court] explained that it was the 
intention of the plaintiff to show in connection with it that the defendant claimed the prem
ises under one \Voosterwho was a party to the agreement. It seems that Wooster executed 
a mortgage of these premises to the defendant, and that the latter foreclosed the mortgage 
and went into possession under the decree of foreclosure. The object of the plaintiff was to 
show that he had succeeded to the estate of Scoggs and Co. who made this executory agree
ment, and that Wooster and his assigns having failed to comply with the contract on their 
part forfeited all their rights under the same, and that by force of this Scoggs and Co. 
became reunited to their original title, of which plaintiff was the assignee. , .• 'Prima 
facie' the plaintiff's proof thus offered was relevant to the issue, and that was enough to 
entitle him to introduce it. The plaintiff was entitled to introduce his proofs in his own 
order. He was not bound t.o make his whole case complete by anyone item of proof. A 
case consists frequently of various facts, neither one of which makes it out; and to hold 
that a party is not entitled to introduce any part until he establishes the whole is to require 
an impossibility. All that the Court can ask is that the 'particular evidence offered 
conduces to establish anyone proposition involved in the issue. It is time enough to 
pass upon the sufficiency of the proofs after they are all in the cause. There must be a 
starting-place somewhere; and the Court should never reject evidence merely because 
unaided by other testimony it is insufficient, if it tend legally to prove any part of 
the ca..cc." 

1900, LoRING, J., in O'Brien ..... Keefe, 175 Mass. 274,56 N. E. 588: "The possibility 
of testimony admitted 'de bene' not being subsequently made competent is one of the con
siderations to be passed upon by the presiding magistrate in determining whether to admit 
such evidence at the time it is offered or not, and it is necessary, in the condu('t of trials, 
that such discretion should be exercised, If e,,;dence admitted 'de bene' is 1I0t subsequently 
made good, the only remedy that can be given is, on the proper application being sub~ 
quently made, to rule out the testimony. Whether, in such a case, the party Who produces 

15 
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the witnrn;s whose testimony has been confused, or the party who has undertaken to asSert 
that the witness is not to be believed because he is a criminal, and it turns out that that asser
tion is unfounded, is the greater sufferer, is open to question. 1£ he has suffered an injury, 
it is one inherent in the trial of causes; and it is well settled, when such evidence is admitted 
~ a jury trial, that the objecting party cannot be heard to complain, if the evidence is 
ruled out and the jury are instructed to disregard it." 

(2) But if the evidential fact thus put forward h&s on its face no appar~ 
. ent connection with the case, an accompanying 8tatement of the connecting facts 

must be made by counsel, and a promise to introduce them at a later time if 
they have not already been introduced.2 This much is indispensable as a 
safeguard against the indiscriminate use of irrelevant evidence and as a 
measure to enable the adversary to discover any objection that might be 
appropriate. How specific the counsel's statement must be will depend on 
the circumstances: . 

1836, COLERIDGE, J., in Haigh v. Belcher, 7 C. &. P 389, 390: "I think I must receive 
evidence of it, and tnlst to the statement of the counsel in the cause that by some further 
evidence it will be shown to be relevant; . • • and the discernment of the jury must be 
t.nlsted so far, in case it should turn out to be immaterial." 

1888, Pam.ell Commission's Proceedings, 33d day, Times' Hep. pt. 9, p. 104; the Irish 
Land League and its leaders being charged with complicity in crime, the doings and admis
sions of various known criminals were offered, with the purpose of connecting with them 
the League leaders. Sir Richard Webster, Attorney-General, having asked a witness what 
one Carey said about Egan, one of the leaders, Sir Charles Russell objected. Sir R. JV cbster: 
"I think, if your lordships trust me for a moment, you will s(~ that it is in the interests of 
justice that this man should make his statement. I will unde::take to connect it with Egan." 
Sir C. Russell: "I do not think that is a reason." Prrn;ident HANNEN: "Well, jf the Attor
ney-General does not fulfil his pledge, I :>hall strike out what is said." Sir C. Russell:· "We 
have bad so many of these pledges which have been broken." Sir R. Webster: "I beg your 
pardon; no pledges that I have given have been broken:" Sir C. Russell: "Well, left 
unfulfilled." Sir·R. Webster: "Or left unfulfilled!" President HANNEN: "Counsel can 
only say what they anticipate will \:.e the case; if this is not made evidence, I will strike· 
it out." 

2 Accord: Enu. 1888. Parnell Commis-
8ion's Proceedings. 54th da.y, Times' Rep. pt. 
14, p. 149; Can. 1869, Key v. Thomson, 1 Han. 
N. Br. 295. 302; U. S. 1842, Mardis tJ. 

Shackelford, 4 Ala. 493, 501; 1846, Sorrelle 
v. Craig, 9 Ala. 538; 1846, Abney v. Kingsland, 
10 Ala. 360; 1897, Bischof v. Mikels, 147 Ind. 
115, 46 N. E. 348; 1854, Warner v. Hllrdy, 
6 Md. 525. 538 ("the testimony, as proposed, 
must appear to be pertinent to the matter in 

. controversy, or be a.ccompanied by an offer to 
lihow its relevancy in the progress of the 
caUlle "); 1897, Lane v. Agric. Soc., 67 Minn. 
65. 69 N. W. 463; 1875; Tilton '11. Beecher, 
N. Y •• Abbott's Rep. II, 35; H169, State tI. 
Cherry, 63 N. C. 493, 494; 1877, State ". 
Hopkins, 50 Vt. 316, 330. 

Examples of an offer properly so made are 
the following: 1874. McCoy v. Watson, 51 
Ala. 466, 467 (deeds; evidence of the grantor's 
title at time of execution was not yet offered; , 

• 

• 
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deeds admitted, subject to later proof of the 
title); 18'/5, Cramer v. BurlingtolL 42 Ia. 
315, 319; 1876, Ober v. Carson, 62 Mo. 209, 
213; 1851, Garrigues v. Harris, 16 Pa. St. 344. 
350 (a deed may be read before proof of 
execution) . 

Compare the rule for counsei making 
offers which they know will not be sustained. 
and slating in argument matters of which no 
evidence hlls been introduced (ante, § 1810). 

Even where the evidence is properly re
jected for irrelevancy at the time it is offered, 
it may be admitted if afterwards off.Ted when 
its relevancy appears: 1844, Lyford v. Thurston 
16 N. H. 399, 405 (even where it becomes 
relevant through the introduction of evidence 
by the opponent). 

For the order of proof, for a copy of a i031 
document, as between the loss of the origin III 
Ilnd its execution, see ante, § 1189. -.. 

• 

• 
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1824, GmsoN, J., in Weidler v. Farmer's Bank, 11 S. & R. 134; 139: "The plaintiff,con
tends that this may, have been only a part of the chain of his e\;dence, and that what was 
deficient might afterwards have been supplied. If this were admitted, no Court could 
without error ever reject for irrelevancy, as there is no fact so entirely irrelevant as to be 
incapable of being connected with the question, however remotely, by a chain of possible 
circumstances. But the question is, How did'the matter stand as it was proposed to the 
Court? If it was altogether irrelevant, the Court might reject it (although it might nlit 
perhaps be error to admit it). If it would be relevant when taken in connection with other 
facts, it ought to be proposed in connection ",;th those facts, on an offer to follow the evi
dence proposed with proof of those facts at the proper times. But the Court is not bound 
to spend its time in an inquiry which from the showing of the party can produce no results. 
. . . 'rhe proposal of evidence must contain in itself, by reference to something that has 
preceded it. or that is to foHow, information of the manner in which the evidence is to be 
legitimately operative.'" 

1842, COLUER, C. J. in Mardis v. Shackelford, 4 Ala. 493, 501: "If evidence be irrelevant 
at the time it is offered, it is not error to reject it because other evidence may afterwards 
be given in connection with which it would beeome competent. If it would be relevant 
in conjunction with other facts, it should be proposed in connection 'I\;th those facts and all 
offer to follow the evidence proposed with proof of those facts at a proper time." 

Yet it is often difficult to apply this principle. The statement of intention 
to prove the other facts, or of reference to the preceding fact~, wiII usually be 
expressly made, when objection is raised; but the circumstances may have 
been such that a statement of the necessary kind may be sufficiently implied, 
without formal words. Much depends on the issues in controversy, the 
stage of the trial, the terms of the offer, and the point of the objection. The 
trial CO~lrt's discretion ought to have free play.3 It is clear that' a COllri 
of appeal will sometimes treat the evidence as properly admitted where it 
finds by implication some understanding in fact as to the later proof of the 
connecting circumstances; 4 and it is also dear that it will sometimes treat 

• 
it as properly excluded because it refuses to see such an understanding or 
promise at the time of the offer.5 . 

, 3 Cases cited ante, § 1867, and the {ollowing: 
Can. 1876, Davidson v. King, 16 N. Br. 396; 
U. S. 1908, Putnal v. State, 56 Fla. 86; 47 
So. 864; 1909, Atlantic Coast Line R. Co. 
v. Partridge. 58 Fla. 153, 50 So. 634; 1003,' 
Ellis v. Tha.yer, 183 Mass. 309, 67 N. E. 325 
(good opinion, by Knowlton, C. J.); 1880, 
Hoffman v. Harrington, 44 Mich. 183, 18-1; 
1003, Bradley v. Dinneen, 88 Minn. 334. 911 
N. W. 116; 1005, Campbell v. Railway Trans
fer Co., 95 Minn. 375, 104 N. W. 547; 1907, 
State v. Arnold, 206 Mo. 589, 105 S. W. 641 ; 
1904, Eamhardt v. Clemp-nt, 137 N. C. 91, 
49 S. E., 49. 

It was the strict enforcement of the rule 
that evoked one of Burke's chief complaints in 
his criticisms of the management of Warren 
Hastings' Trial (R.eport of the Commons 
Committee, 1794, 31 ParI. Hist. 344-347); 
bis contention waR that, according to the prior 
practice, the judges had been content to rely 
upon a ~ubsequent direction to the jury for 

VOL. IV. :2 17 

• 

, 

curing the effect of admitted evidence which 
had not been afterwards properly connectcd 
with thc case. It was about this Bame rule. 
in 1794, at Tookc·s Trial (24 How. St. Tr. 367) 
that John Hornc Tooke had his well-known 
passage with C. B. Eyre about the "links of a 
chain." 

• Examples; 1836, Reed n. Brashers, 3 
Port. Ala. 375; 1842, Lynch v. Benton, 3 
Rob. La. 105; 1906, State v. Green. 115 La. 
1041, ~O So. 451 (identiIying a pistoi); 1844, 
State 11., r.:[cAllister, 24 Me. 139, 143. 

5 Examples; Ala. 1830, Jinkins v. Noel, 
3 Stew. 60. 82, 84; 1833, Clendenning v. Ross. 
3 Stew. & P. 267; 1837, Wiswall v. Ross, 4 
Port. 321, 330; 1838, Innerarity v: Byrne, 8 
Port. 176, 179; Ind. 1876. Cones v. Bin
ford, 54 Ind. 516, 517; 19()7, Ross v. State, 
169 Ind. 388, 82 N. E. 781 ; Md. 1838, Caton 
v. Carter, 9 G. & J. 476; 1854, Stewart v. 
Spedden, 5 Md. 433, 444. 

• 
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The principle that governs is, however, clear enough; and the following 
may serve as an illustration of one variety of such cases: 6 

1843, OR~OND, J .. in Branch Bank v. KilUJey, 5 Ala. 9, 12: "It is certainly the privilege 
of a party to present his testimony in the moue his judgment or fancy may dictate; and, 
if relevant, it cannot be objected to, although it may be of no avail withont further proof. 
So, in this case, the deCendant could have pl'ov(.'(l the execution oC his conveyance, and 
read it to the jury and afterwards have proved its consideration; and indt'Cd this would 
seem to be the natural order in which to present it. But we do not understand this to be 
the point raised on the hill oC exceptions. The statement is that . . . '[the Court) ad
mitted the same to be read to the jury as 'prima facie' eviuence of the consideration therein 
specified, without further proof thereof.' It would be doing great violence to the language 
here employed and to the ordinary rules of interpretation to understand the objection 
here raised to be to the time merely when the instnlmellt was offered to he read as evidence . 
. . . [The Court in fact ruled that) it was read to the jury for that purpose (of presuming 
8 consideration) without furth<.:r proof." 

(3) Nevertheless, a cross-examination is generally conceded to be exempt 
from the foregoing rule. In other words, the cross-examiner need not slate 
beforehand the connection of a queslion which appears to be irrelevant, unless 
exceptionally, under the trial Court's determination.; The ('hief reason is 
that the advantages of brevit~, and re)evancy, which might othenvise be in
sisted on, are in experience found to be far overbalanced by the danger of 

S For the doctrine that the constructioll 0/ 
the terms 0/ the oiJer is for this purpose to he 
made most strongly against the offeror. see the 
following opposed opinions; 1877. Graves. J., 
in Reynolds v. Ins. Co .. 36 Mich. 131. 144; 
1842, Collier. C. J., in Mardis v. Shackelford. 
4 Ala. 493. 501. 

Compare also the doctrine of muUiplp. ad
mMsibility. ante. § 13. and the general rules 
as to mode of oiJerina and objecLina to evidence 
(ante. §§ 17. 18). 

It has been held that on the subsequent 
failure of the promised evidence. the opponent 
must take advantage by a motion to strike oul: 
1920. Holmes v. U. S .• 5th C. C. A .• 269 :Fed. 
97: 1903. Stone v. State, 118 Ga. 705.45 S. E. 
630; 1906. Hile v. G'llIey, 124 Ga. 547. 52 S. E. 
890: 1907. Sasser v. State. 129 Ga. 541. 59 
S. E. 255: 1906. Tinkle v. Wallace. 167 Ind. 
382. 79 N. E. 355 (bribery): 1908. Dorn & 
McGinty v. Cooper. 139 Ia. 742. 117 N. W. I : 
1906. Putnam ~. Harris. 193 Mass. 58. 78 
N. E. 747 (" It is more correct to say that the 
exception will not be sustained unless the fact 
that the evidence admitted 'de bene' had not 
been properly connected afterwards was 
brought to the attention of the Court and a 
further ruling on that ground asked for ") : 
1908. Com. v. Johnson. 199 Mass. 55. 85 N. E. 
188 (narrative of conYeI'8ations held proper 
on the facts; 1921. State 1'. Douthitt. 26 
N. M. 532, 194 Pac. 879 (unlawful shooting) ; 
1903. Jones v. Peterson. 44 Or. 161. 74 Pac. 
661. 

18 

Contra: 1906. Root v. Ke.nsI\S C. S. R. Co .• 
195 Mo. 348. 92 S. W. 521. 

.Vot clc(}.r: 1906. Pittman v. State. 51 Fla. 
94. 41 So. 385 (opinion rending both ways). 

Examples of the striking out of evidence 
where the promise to connect has not been 
fulftlled; 1912. People c. Smith. 254 III. 167. 
98 N. E. 281 (purchase of a pistol not con
nected with the one in issue). 

The Court's direction to the jury to dis
regard evidence as to which the condition has 
not been fulfilled is of course sufficient to cure 
the temporary effect of admitting it: this 
assumption underlies the whole principle: 
1917. Fuller v. Maine Central R. Co., 78 N. H. 
366. 100 Atl. 546: and cases cited ante. § 19. 

7 Accord: 18')'6. City Bank v. Kent. 57 Ga. 
283. 285. 299 (" even when a party is under 
cross-examination. the Court may e~ercise a 
sound discretion in requiring counsel to make 
the rele .. ancy of his questions apparent") 
1877. Harness v. State. 57 Ind. 1. 7 (good 
opinion by Worden. J.): 1883. Wood v. 
State. 92 Ind. 269. 273: 1884. Hyland ~. 
Miller. 99 Ind. 308. 310: 1872. O'Donnell 
v. Segar. 25 Mich. 367. 371 (good opinion by 
Christiancy. J.); 1906. Brown v. State. 88 
Miss. 166, 40 So. 737; 1872. Burt v. State, 
23 Oh. St. 394. ~02 (" I know of no case where 
the rule requiring such a disclosure has been 
applied to a cross-examination: whether such 
a case might arise need not now be decided ") : 
1877. Martin 1'. Elden. 32 Oh. St. 282, 289: 
1900. Knapp v. Wing. 72 Vt. 334. 47 At!. 1076. 

, 
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destro~'ing the efi'ectiveness of the great weapon of cross-examination; for it 
would often be made useless by requiring in advance a betrayal of its purpose 
to the wary witness whose falsities are desired to be exposed: 8 

1806, Mr. W. D. Erans, Notes to Pothier, II, 230: "The benefits of cross-examination 
are sometimes defeated by the interposition of the Court to require an explanation of the 
motive and object of the questions proposed, or to pronounce a judgment upon their imma
teriality; whereas experience frequently shows that it is only by an indirect and apparently 
irrelevant inquiry that a witness can be brought to divulge the truth which he prepared 
himself to conceal. The explanation of the motives and tendency of the question furnishes 
the witness with a caution that may wholly defeat the object of it, which might have been 
successfully attained if the gradual progress from immateriality to materiality was with
held from his observation." 

1861, CIllIISTIA.'WY, J., in Campau v. Dewe,ll, 9l\lich. 3S!, 422: "On the direct examina
tion, it is true, if the relevancy of a proposed inquiry does not appear, the Court have a 
right to call on the counsel to state the object of the proposed testimony and the manner 
in which it is to be made relennt; and the Court may in the exercise of its discretion require 
a particular statement of the substance of the evidence in connection "ith which the pro
posed inquiry is to be rendered pertinent, and, if refused, may reject the evidence ... 
But on a cross-examination the rule as to relevancy is not so strict; and it would be a very 
unsafe rule which should allow the Court to reject evident-c which may in any manner be 
rendered material, because the party proposing it has not volunteered to precede it with 
a statement of its precise object and of the other facts in connection with which it is to be 
rendered material. The Court may doubtless, in its discretion, when a question is asked on 
cross-e..xamination which he thinks cannot be rendered pertinent, require an intimation of its 
object, and reject the evidence if not given. But this is a discretion which should be .... ery 
·;::mringly exercised. and nothing further~ than a bare intimation should generally be required; 
for, in many cases, to state the precise object of a cross-examination would be to defeat it." 8 

§ 1Si2. Opponent's Case in Reply; Order of TopiCS and Witnesses in 
general. The opponent's presentation of his case in reply is no more subject 
to detailed rules than was the proponent's in chief. The special practices 
as to conditional relevancy, lost documents, and party witnesses, as noted in 
the preceding sections, apply equally to the opponent's case where those 
topics present themselves. l 

The questions peculiar to the opponent's case alone are few. 'Yhetl. er he 
may, on cros8~exarnination of the proponent's witnesses, introduce his own ease 
in advance is here the great problem, but it also involves a consideration of 
the function of cross-examination and can be examined under that head 
(p08t, § 1885).2 The opponent may, however, in the trial Court's discretion, 

• 

8 .. An experienced equity judge once said evidence depends on a question of fact, to be 
to me in relation to !L question I had asked, decided by the judge (post, § 2550), the opponent 
• Really, this is a. iOllg way from the point.' is entitled to put in his counter·evidence then 
. I am aware of that, my lord,' was my answer: and there: 1843. Bartlett~. Smith. 11 M. &: W. 
'if I were to begin any nearer, the witness 483 (whether a bill "'as inadmissible for lack of 
would discover my object'" (Serjeant Ballan- stamp: leading case); 1855, Boyle~. Wiseman 
tine's Experiences of a Barrister's Life. 127). 24 L. J. Exch. 284 (whether a letter offered was 

§ 1872. I For the order of evidence as hI:'- the orih-inl1l: repudiating Jones~. Fort, Moo. &: 
tween co-defendartl.8 see the foIlo"ing: 1824, M. 196); 1859, Coopen. Daw8on, 1 F. &: F. 550 
R. r. Cooke, 1 C. &: P. 322; 1893, Grundy 'c. (whether a contradicting letter was genuine). 
Jl1lles\-iIle, 84 Wis. 574. 54 N. W. 10S5. For this nile 118 applied to confesaWnll and 

S 'When the admissibility of the proponcllt's dYing d£c14rati~1I.Il, see ante, §§ 861, 1451. 

19 
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put in his case in advance, by cailing a witness during the ]lToponeni's case in 
chief, if the exigency i'equires it.3 So too, being entitled under the principle 
of Completeness ({lost, § 2115) to read the 'wholc of a deposition of which 
the proponent reads a part only, the opponent may do this, if allowed by 
the trial Court, durin!; the proponent's cast! in chief.4 Whether he may at 
that time read a r!nr:1l11lCut proved by cross-examillation of t.he proponent's wit-
ness in"olves the rule for . tion (post, § 1&'3-1). 

On the other hand, the propollent himself. in connection with his cross
examination of a witness of the opponent, and before the latter has rested his 
case in reply, may be allowed in advance to put ill a part of his case in re
buttal.s Conversely, he may be com pellcd, in the trial Court's discretion, to 
open his cvidcllcein rcply, bcfore the dose of the proponent's case in chief, 
when (for example) the latter is obliged to await the arrh'al of a tardy 
witness.6 

§ 18i3. Proponent's Case in Rebuttal; Limited to Evidence made Neces
sary by Opponent's Reply. It is pcrfectly clear that the ordcrly presentatioll 
of each party's casc would leave the proponent nothing to do, in his case in 
rebuttal, except to meet the new facts put in by the opponent in his case in 
repl~·. Everything rclevant as a part of the case in chief would I1atllrall~' 
have bcen already put in; and a rebuttal is necessar~' only hecause, on a plc<~ 
in denial, new suhordinate e\ idential facts have been offered, or because, Oil 

an affirmative plea, its substantive fact'> have been put forward, or because. 
on any issue whatever, facts discrediting the proponent's witnesses have been 
offered. To (!~.,criminate between the first of these classes and the oppo
nent's testimony merely den:riug the same facts that the proponent's wit
ness had originally affirmed, is no doubt often difficult, and it is then not easy 
to say whether the proponent's testimony ill rebuttal might or might not 
as well have been put i:1 originally; ~'et the principle involved is clear. More
over, practical disadvantages that would result from abandoning the natural 
order of e\'idl~nce are, first, the possible unfairness to an opponent who has 
justly supposed that the case in chief was the entire case which he had to 
meet, and, secondly, the interminable confusion that would be created by 
an unending alternation of successive fra~ments of each case which could 
havc been put in at once in the heginning. 

Accordingly, it is well settled that. while the oC~'lsional difficulty of dis
crimination, and the frequency of inadyertent omissions and une.':pected 
contests, add emphasis to the general principle of the trial Court's discretion 
(antc, § 1867), yet the usual rule will exclude all eyidence which has not been 
made necessary by the opponent's case in reply: I 

J 1877, Huston r. Plato. 3 Colo. 402. 407: 
1904, Conant v. Jones. 120 Ga. 568. 48 S. E. 
:!~4. 

, 1882, Herring r. Skaggs. 73 Ala. 446, 453. 
s 11'!l5. Ranney r. R. Co., 67 Vt. 594. 32 

Atl. 810. 

• 

ft 1888. Townsend's Succession. 40 La. An. 
67. 73. 3 So. 41'8. 

§ 1873. 1 Accord (compare with these cita
tions the cases under Rc-direct examination, 
post. § 18!l6. and Recall. pOBI. § 1898): 

ENUL'\!'ID: 1794. Warren Hastings' Trial. 

20 
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1848, SHAW, C. J., in CU8hilig v. Billi7lg8, 2 Cush. 15S. 159: "We take it to be weIl settled 
• 

that the order in which witnesses shall be called is a matter of discretion with the Court . 
. . . The orderly course of proceeding requires that the party whose business it is to go for
ward should bring out the strength of his proof in the first instancc; but it is competent for 

Debrett's History of the Trial. Pt. V. IIp. 85- Inc.. Del. • 114 Atl. 610 (promissory 
88. 97; 1826. R. v. Stimpson. 2 C. do: P. 415; notes); Florida: !691. Jacksonville T. &: K. 
1828. Rowe v. Brenton. 3 M. do: Ryl. 133. 139. W. R. Co. t'. Peninsular L. T. do: M. Co .• 27 
~04; 1831. Knapp v. Haskall. 4 C. &: P. 590; Fla. 1. 157. 9 So. 661; 1909. Jenkins 1). State. 
1831. Whittingham v. Bloxham. 4 C. do: P. 597; 58 Fla. 62. 50 So. 582; 1911. Johnson r. 
1832. R. v. Hilditch. 5 C. &: P. 299; 1834. R. Rhodes. 62 Flu. :no. 56 So. 439; Georgia: 
r. Nicholson. 2 Lew. Cr. C. 151; 1911. R. v. 185G. Bryan v. Walton. 20 Ga. 480. 498. 510; 
Crippen. 1 K. B. 149 (careful statcment; but W60, Choice v. State. :U Ga. 424. 4G5; 1897. 
unfortunately not discriminating between this White v. State. 100 Ga. G59. 28 S. E. 423; 
situation and thnt of § lSii'. post). 1899. Milam v. State. lOS Ga. 29. 33 S. E. 818; 

CANADA: 1904. H. v. Wong On. 10 Br. C. 1903. Green r. State. 119 Ga. 120,45 S. E. 990; 
555 (alibi); ISS,'}. Han'ey v. R. Co .• 3 Man. 26G Hawaii: Rev. L. 1915. § 2403; 1904. Lo Toon 
(negligeD(,e); 1858. AdaDls I'. Ferf,.'tIson. 4 All. v. Terr .• IG Haw. 351. 357 (alibi); Idaho: 
N. Br. 102; 18Ga. Hcavy v. Odell. 5 All. N. Br. Compo St. 1919. §§ 6847.8941; 1905. State t·. 
524; 1902. R. r. Higgins. a5 N. Br. 18. ao; WaIn. 14 Ida. 1. 80 Pac. 221; 1919. State r. 
1850. Devlin 11. Crocker. 7 U. C. Q. B. :198. Mushrow. 32 Ida. 562. 185 Pac. 1075 (illegal 

UNITED STATE": Federal: IS13. Gilpins v. sale of liquor); Illinois: 1879. Mueller v. 
Consequu. 1 Pet. C. C. 85. 89; ISGl, Johnston Rebhan. 94 III. 142. 150 (quotcd supra); IS9G. 
~. Jones. 1 Black 20(1. 220; 189.5. Goldsby V. ChytruUB r. Chicago. 1()0 III. 18.43 N. E. 335 
U. S .• lGO U. S. 70. 74. W Sup. 2W; 1901. (liberal range in rebuttal is a policy specially 
Throckmorton 11. Holt. 180 U. S. 552. 21 Sup. sanctioned in assessment cases. where the 
474; 190.1. Atchison T. & S. F. R. Co. to. municipality cannot clearly know beforehand 
I'hipps. 60 C. C. A. a14. 125 Fed. 478; 1904. what parIs of its case will be disputed); 1898. 
Wilmoth ~. Hamilton. 127 Fcd. 48. Gl C. C. A. Washington Icc Co. 11. Bradley. 171 III. 255. 
584; .-llaboma: 1907. Nicholson r. State. 149 49 N. E. 519; 1903. Hartneh v. Hawes. 202 
Ala. Gl. 42 So. 1015; Alaska: Compo L. Ifl13. III. 334. 67 N. E. 1:J; 1908. Floto V. }'Ioto. 
§§ 2246; 1019; Arizotta: Hc\,. St. 191a. 2a3 III. 605. 84 N. E. 712; 1!1l0. Albrecht r. 
§ lOa3; Civ. C. § 512; .-lrkansas: Dig. 1919. Hittle. 248 III. 72. 93 N. E. 351 (the proponent 
§§ 1292. 3175. 4182; 1901. Blair V. State. of II will must offer his expert witnesses on till' 
G9 Ark. 558. 64 S. W. 948; 1921. Wells V. case in chief. but in rebuttal he may offer 
State. Ark. • 235 S. W. 798 (murder); expert opinion on the contestant's e\'idenee) ; 
California: C. C. P. IS72. § 607. P. C. 1872. 1921. People r. Cunningham. 300 III. 376, 
§ 1093; 1854. l'Iowry r. Stllrbuck. 4 Cal. 274; 133 N. E. 270 (robbery); 1922. People r. 
1865. Priest V. Union Call1ll Co .• G Cal. 170; Bymes. 302 III. 407. 134 N. E. 730 (robbery) ; 
1860. Lisman v. Eariy. 15 Cal. 1911; 186a. IndiG7w: Bums' Ann. St. 1914. § 2136 (crimi-
Brooks V. Crosby. 22 CuI. 42. 4G. 50; 1864. nal cases); 1870. Stnte v. Parker. 33 Ind. 285; 
Union Water Co. v. Crary. 25 Cal. 50-I. 509; 1878. Holmes r. Hinkle. 6:3 Ind. 518. 523; 
1864. Kohler 11. Wells Farg.) do: Co .• 20 Cal. 606. 1881. Pittsburg C. do: St. L. R. Co. 11. Noel. 
613; 1889. Cousins r. Partridge. 79 Cal. 224. 77 Ind. 110. 122; 1883. Perrill r. Nichols. 89 
228. 21 Pac. 745; 1892. Young v. Brady. 94 Ind. 444. 447; 1888. Kahlenbeek v. State. 119 
Cal. 128. 130. 29 Pac. 489; It-ifl7. People V. Ind. 118. 122. 21 N. E. 4GO; 1889. Brown r. 
Hill. IlG CuI. 562. 48 Pac. 711 (expert e\'idence Marshall. 120 Ind. 323. 325. 22 N. E. 312; 
as to a defendant's insanity. not allowed in re- 1896. Ransbottom 11. Stute. 144 Ind. 250. 43 
buttal for the defendant); Colorado: Compo N. E. 218; 1899. Ellison V. Brnnstrator. 153 
St 1921. C. C. P. § 205; 1873. Browne V. Steck. Iud. 146.54 N. E. 433; 1906. Tinkle~. WaUace. 
2 Colo. 70; ISH. Klinsas P. R. Co. V. Miller. 167 Ind. 382. 79 N. E. 355; IOtlJa: Code 1897. 
:! Colo. 442. 469; 1877. Smith v.l\Inyer. a Colo. §§ 3700.5372. Compo Code 1919. §§ 7495.9434; 
207. 210; 1882. Nutter ~. O·Donnell. 6 Colo. Hi62. Samuels r. Griffith. 13 Ia. 103; 1865. 
253. 259; 1887. Buckingham "t'. Harris. 10 Donaldson 11. R. Co .• 18 Ia. 280. 290; 1871. 
Colo. 455.463.15 Pac. 817; 1893. DeRemer r. Hubbell V. Ream. 31 Ia. 289. 295; Crane 11. 

Parker. 19 Colo. 242. 245. 34 Pac. 980; Ellis. 31 Ia. 510; 1872. Boals r. Shields. 35 
Columbia (Dist.): 1894. Olmstead V. Webb. Ia. 231; 1876. McNichols 11. Wilson. 42 Ia. 
5 D. C. App. 38. 57. s<'mble; 1898. Throck- 385. 392; 1882. Hess to. Wilcox. 58 Ia. 380. 
morton v. Holt. 12 D. C. App. 552. 582. 584; 383. 10 N. W. 847; 1905. State V. Seligman. 
Connecticut: 1904. Vincent I'. Mutual R. F. L. 127 Ia. 415. lOa N. W. 357; 1906. State r. 
Ass·n. 77 Conn. 281. 5S Atl. 963 (age. in lin Thomas. 135 Ia. 177. 109 N. W. 900; Kansa~: 
insurance policy); 1904. McAllin V. McAllin. Gen. St. 1915. § 7185; 1875. Rheinhart r. 
77 Conn. 398. 59 AU. 41a; 191G. Stute V. Stllte. 14 Kan. 318. 323; 1919. Eames v. 
Williams. 90 Conn. 12G. 96 A. R. 3iO (murder); Clurk. 104 Kan. 65. 177 Pac. 540 (speed of an 
Delaware: 1921. Ajax Rubber Co. ;. Rothacker, automobile); Kentucky: C. C. P.1895. §§ 317. 
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the judge, according to the nature of the case, to allow a party who has closed his case to 
introduce further evidence. This depends upon the circumstances of each particular case, 
and falIs within the absolute discretion of the judge, to be exercised or not, as he may think 
proper." 

592, C. Cr. P. § 224; 1900, Oldham 11. Com., §§ 9349, 10667, 11969; 19M, Maloney 11. King, 
- Ky. ,58 S. W. 418; 1900, Wilson v. 30 Mont. 158.76 Pac. 4; Nebraska: Rev. St. 
Hays' Ex'r. 109 Ky. 321, 58 S. W. 773; 1890, 1922, § 10144; 1807, Davis 11. State, 51 Nebr. 
Williams v. COlD., 90 Ky. 596. H S. \V. 301,70 N. W. 984; IS97, Ream 11. State. 52 
595 (here the Court disparages too easily the Nebr. 727. 73 N. W. 227; 1900, Baer~. State, 
trial Court's ruling, on the theory that no dis· 59 Nebr. 655,81 N. W. 856; 1917,O'Connor's 
eretion wns actually exercised); 1904, Fletcher Estate, 101 Nebr. 617, 164 N. W. 570 (hand
c. Com.. Ky. ,83 S. W. 588 (Williams 11. writing witnesses, on an issue of forgery of a 
Com. approved); 1905, Tettcrton v. Com., will); Nevada: Rw. L. 1912, § 7159 (criminal 
Ky. • 89 S. W. 8; 1912, Bennett v. Com., causes); § 5210 (civil cases); 1882. McLeod 
150 Ky. 604, 150 S. W. 806; 1913. Smith 11. 11. Lce, 17.Ne\·.103, 118,28 Pac. 124; Lamance 
Com .• 154Ky.613,157S. W.I089; Louisiana: 11. Byrnes, 17 Nev. 197. 202, 30 Pac. 700; New 
1897. State v. Pruett, 49 La. An. 283. 21 So. Mexico: Annot. St. 1915, § 4404; HJ20, State 
843; 1903, Southern R. Co. v. Wilson. 111 11. R'lnt,26N.M.1G0, 189Pae.1111 (murder); 
La. • 35 So. 561; 1905, State v. Boice, 114 New JCl'sey: 1905, Willett v. Morse, N. J. L. 
La. 856, 38 So. 584; 1906, State v. Johnson. • 60 At!. 362; 1919. State v. Unger. 93 
116 La. 30, 40 So. 521; 1906. State v. Douglas, N. J. L. 50,107 At!. 270; New York: C. Cr. P. 
116 La. 524, 40 So. 860; 1907, State v. Heidel- ISSl. § 388; 1838, Hastings 'C. Palmer, 20 
berg, 120 La. 300, 45 So. 256; 1913, State t. Wend. 225; 1859, Stephens v. P('ople, 19 N. Y. 
Bellard, 132 La. 491, 61 .So. 537; 1919, 549, 573; 1882, Leighton v. People, 88 N. Y. 
Snowden v. State, 133 Md. 624, 106 At!. 5 117,119; 1897, People v. Strait. 154 N. Y. 165, 
(murder); Massachusetts: 1848, Cushing to. 47 N. E. 1090 (sanity); 18!)7, P('ople v. 
Billings, 2 Cush. 158; 1855, Com. v. Moulton, Koerner, 154 N. Y. 355, 48 N. E. 730; North 
4 Gray 39 (nlibi); 1871, Com. v. Dam, 107 Carolina: 1874, State r. Raynes, 71 N. C. 79, 
Mnss.210; 1878, Com. v. Blair, 126 Mass. 40; 83; 1881, State v. IGng, 8·1 N. C. i37, 741; 
1890, Com. v. Meaney, 151 Mass. 55, 23 1'. E. North Dakota: Compo L. 1913. §§ 7619, 10821; 
730; 18!)7, Com. v. Kennedy, 170 Mass. 18, 1905, Petersburg School Dist. v. Peterson, 14 
48 N. E. 770; 1899, Lansky 1.'. R. Co., 173 N. D. 344,103 N. W. 756; Ohio: Gen. Code 
Mass. 20, 53 N. E. 128; 1904, Burnside v. Ann. 1921, §§11477, 13675; 1876, Webb t. 
Everett, 186 Mass. 4, 71 N. E. 82; 1920, State, 29 Oh. St. 351, 356; Oklahoma: Compo 
Bilodeau V. Fitchburg & L. R. Co., 236 Mass. St. 1!)21, §§ 54.1, 2687, 2869; 19M, Cochran 
526, 128 N. E. 872; 1921, Vall en v. Cullin, V. U. S., 14 Oklo 108, 76 Pac. 672; 1919, 
- Mass. ,130 N. E. 204 (personal injuries); Tingley v. State, 16 Oklo Cr. App. 639, 184 
Michioan: 1872, Danielson 11. Dyckman, 26 Pac. 599 (manslaughter; trial Court's disere
Mich. 169, 170; 1877, Somen·ille v. Richards, tion sanctioned); 1921, Beason V. State, -
37 Mich. 299. 303; 1882, Brown V. Marshall, Oklo Cr. ,195 Pac. 792 (murder); 1921, 
47 Mich. 576, 578, It N. W. 392; 1885, People Waller V. State,' Oklo Cr. ,199 Pac. 224; 
v. Wilson •• ~5 Mich. 506, 515, 21 N. W. 905; Oreoon: Laws 1920, § 132; 1888, State v. 
1895, Maier V. Benefit Ass'n, 107 Mich. 687, Hunsaker, 16 Or. 497, 499, 19 Pac. 605; 
65 N. W. 552; 1906, People V. Harper, 145 Pennsylvania: 1865, Gaines t·. Com., 50 PII. 
Mich. 402, 108N. 'V. 688 ('corpus delicti' and 319,329; 18117, Campbell V. Brown, 183 Pa. 
eye witnesses; here, in a technical and ill- 112, 38 At!. 516; 1902, Acklin v. McCalmont 
advised opinion, citing no authority, the Oil Co., 201 Pa. 257, 50 At!. liM; 1920, Com. 
Supreme Court interferes with the trial Court's v. Morrison, 266 Pa. 223, 109 Atl. 878 (sanity) ; 
discretion); 1921, People V. Utter, Mieh. Philippine Islands: P. C. 1911, Gen. Order 58 
-, 185 N. W. 830 (murder); Minnesota: of 1900, § 31; Porto Rico: Rev. St. & C. 1911, 
Gen. St. 1913, § 7799; Mississippi: 1896, § 6265; Rhode Island: 1898, State v. Ballou, 
Winterton v. R. Co., 73 Miss. 831, 20 So. 157; 20 R. I. 607, 40 At!. 861; South CaTolina: 
1897, King v. State, 74 Miss. 576, 21 So. 235; 1881, State 'C. Clyburn, 16 S. C. 378; 1887, 
1904, Flowers V. State, 85 Miss. 591, 37 So. 814; State V. Jacobs, 28 S. C. 30, 37; 1896, Ludden 
Musouri: Rev. St. 1919, § 4025; 1870, Bab- & Bates S. M. H. v. Sumtlll", 47 S. C. 335, 
cock V. Babcock, 46 Mo. 243, 246; 1873, State 25 S. E. 150; Sot.lh Dakota: Rev. C. 1919, 
to. Linney, 52 Mo. 40; 1898. Fullerton v. § 2505; § 4868 (sublltantially like CnI. P. C. 
Fordyce, 144 Mo. 519, 44 S. W. 1053; 1900, § 1093, omitting the clause about previous 
State '1'. Weber, 156 Mo. 249, 56 S. W. 729; convictions in par. 1); Tennessce: 1843, Smith 
1903, Beyer V. HeImann, 173 Mo. 295, 73 11. Britton, 4 Humph. 201: 1848, Story 'C. 

S. W. 164; 1906, State v. Miles, 199 Mo. 530, Saunders, 8 Humph. 667; 1900, Jones v. 
98 S. W. 25; 1910, Seibe\-Suessdorf C. & I. Galbraith, Tenn. ,59 S. W. 350; 1905, 
M. Co. v. Manufacturers' R. Co., 230 Mo. 59, Union R. Co. v. Hunton, 114 Tenn. 609, 
130 S. W. 288; Montana: Rev. C. 1921, 88 S. W. 182; Texas: Rev. Civ. St. 1911, 
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1850, FROST, J., in Clinton ..... McKenzie, 5 Strobh. 36, 42: "The rule is most salutary in 
its fitness to prevcnt trickery, and is necessary in many cases to prevent surprise and in
justice. Witnesses can with difficulty be kept in attendance on the Court after they have 
given their testimony, and the deicndant might be taken at great disadvantagc if the plain
tiff wcre permittcd to return to his cvidence in chief and renew the attack after the defend
ant had closed his case and his witnesses had left thc court. This rule, like man)" others for 
the conduct of a trial, cannot however be rigorously and unifornlly enforced; much must 
of necessity be left to the discretion of thc judge. \Vhenevcr evidence has been inadvert
ently omitted, the uniform practice of our Courts is to permit the party to supply the omis
sion, unless it is apparent that it will operate injustice to his adversary." 

1850, W.UTE, J., in l/uthu'U'ay v. llemingwU!I, 20 Conn. 191, 195: "The rule upon this 
subject is a familiar one. When, by the pleadings, the burden of proof of any matter ill 
issue is thrown upon the plaintiff, he must in the first instance introduce all the evidence 
upon which he relies to establish his case. Hc cannot, as said by Lord Ellenborough, go 
into half 11 is case and reserve the remainder. Thc sallie rule applies to the defcnce. After 
the plaintiff has closed his testimony, the defcndant must then bring forward all thc cvi
dencc upon which he relies to meet the claim on the part of thc plaintiff. He cannot intro
duce a part and rcscrve the residue for some future occasion. Alter he has rested, neither 
party can as a matter of right introduce any farther testimony which may properly be 
considered testimon~' in chief .... But this rule is not ill all cases an inflexiblc one. There 
is and of necessity must be a discretionary power, vest('() ill the Court before which a trial 
is had, to rela.x the operation of the rule, when great injustice will be done by a strict adher
enC'e to it. If a party, by a mere mistake or inadvertcnce, omit to introduce a piece of testi
mony constituting an essential link in his chain of evidence, and docs not discover the 
mistake until after hc has closed his testimony, the Court in its discretion will, rather than 
that his cause shoulll be sacrificed, permit him to supply the omission; taking care, however, 
to sec that the adverse party is not prejudiccd by the relaxation of the rule. This discretion
ary power, however, is to bc exercised with great caution. \\"hile the rule may be departed 
from for the sake of preventing great and manifest injustice, it ought not to be so frequently 
disregarded as to render it a rule in name and not in reality." 

1859, DIJNLOP, C. J., in Spear v. Abbott, C. C. D. C., Fed. Cas. 1:1.222: "The nile of prac
tice in the courts of England and this country in the trial of common law causes bcfore a 

§ 1951; Re\". C. Cr. P. 1911, § 717; 1897, 
Burt ~. State. 38 Tex. Cr. 397, 420. 40 S. W. 
1000, 43 S. W. 344; Utah: Compo L. 1917, 
§§ 6802, 8975; 1890, State v. Webb, 18 Utah 
441, 56 Pac. 159 (unless the opponent clearly 
appears to have been put at a disadvantage) ; 
1915, State ~. Benson, 46 Utah 74. 148 PM. 
445 (admissions of a defendant arc proper for 
the first time in rebuttnl); Ye; 1II01lt: 1826, 
Pingry t'. Washburn, 1 Aik. 264. 267; 1838, 
Clayes v. Ferris, 10 Vt. 112; 1849, Goss ~. 
Turner, 21 Vt. 437, 439; 1860. Kent r. Lincoln, 
32 Vt. 591, 598; 188.3, Stevens 11. Dudley, 56 
Vt. 158, 164 (in this State the original practice, 
subject always to the trial Court's discretion, 
was to allow the plaintiff .. to rest OD making 
a 'prima facie' case, and afterwards to adduce 
additional as weI! ss rebutting testimony"; 
but under later rules this practice was aban
doned, though the principle as to discretion 
remains the sume; sce Claye8 v. Ferns, Kent 
11. Lincoln. Stevens 'V. Dudley): lSi7, State 11. 
Magoon, 50 Vt. 333, 338 (upplicable equally 
to the prosecution in a criminal case); 1883, 
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Stcvcns 11. Dudley, 56 Vt. 158, 164; 1896, 
Watkins v. Rist, 68 Vt. 486. 35 Atl. 431; 1898, 
State v. Lawrence, 70 n. 5:!4. 41 Atl. 1027 
(evcn in a criminal casc, provided the defend
ant has had a fair opportunity to meet the 
evidence); Virginia: 1854. Brooks v. ',,"ilcoJ:, 
11 Grntt. 411, 413, 417 (even after express 
notice by the opponent during the case in 
chief); 1900, Reed 11. Com .• 98 Va. 817, 
36 S. E. 399; 1918, Rust 11. Rcid, 124 Va. I, 
97 S. E. 324 (tcstamentary capa(~ity); Wa8h
ington: R. & B. Code 1900, § 339; We8t 
Yirginia: 1897, McManus v. Mason, 43 W.Va. 
196, 27 S. E. 293; 1901, State v. Willi!UX!8, 
49 W. Va. 220, 38 S. E. 495; Wiaconsin: 
1805. McGowan tl. R. Co., 91 Wis. 147, 64 
N. W. 891; 1897, Stanhilber v. Graves, 97 
Wis. 515. 73 N. W. 48: 1904. Schiesler v. 
State. 122 Wis. 365, 99 N. W. 593 (sanity); 
1905, Ste'l'l'ard ~. State, 124 Wis. 623, 102 
N. W. 1079 (sanity); Wyoming: Compo St. 
1920, §§ 5769, 7532; 1911, Russell 11. State, 
19 Wyo. 272, 116 Pac. 451. 
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jury requires a party to examine all his in chief before he closes his opening exam
ination, and forbids afterwards the introduction of any other than rebutting proof. This 
rule in jury trials produces order and method and expedition in the transaction of business, 
and promotes fairness and prevents fraud in the conduct of common-law causes. It makes 
a party show his hand to his adversary, prevents his splitting up his proof and retaining part 
for reply, and defeats the fraudulent purpose, if such exists, to make evidence to overcome 
and fit the defense." 

18i9, DICKEY, J., in Mlleller v. ReMan, 94 III. 142, 150 (testamentary sanity; the pro
ponent of the will had bcen refused a further opportunity for e\idence of sanity): "As a 
matter or practice, the rulings of Courts are not uniform upon this question. In some 
Courts it is held that neither party is called upon to produce all his testimony in support 
oi any allegation in issue until it has been developed on the trial that an issue in the evi
dence is made upon that question. . .. That rule· has not prevailed in the Courts of this 
State; but the more usual rule is, that the party upon whom the burden of proof rests 
must, in the first instance, produce all the proof he proposes to offer in support of his alle
gation; and nIter his adversary has closed his proof, he may only be heard in adducing 
proof direetly rebutting the proofs given by his adversary. This question of practice must, 
to a greater or less degree, be left to the discretion of the Court trying the case. This dis
cretion should be exercised in surh a manner that neither party shall be taken by surprise 
and deprived, without notice, of an opportunity of producing any material proo£''' 

In applying this customary rule of order, however, certain distinctions must 
be noted: 

(1) In thc first place, it is not always easy to determine, in a given instance, 
whether the situation hefore the Court was one of the present sort, or involved 
evidence offered after the whole case is closed (post, § 1876), or evidence 
offered on a re-direct examination but during the case in chief (post, § 1896), 
or evidence offered on a recall, but stilI during the case in chief (post, § 1898); 
the lack of a uniform and clear nomenclature leading to frequent ambiguity 
in judicial language. But, as the principle of the trial Court's discretion ap
plies in all these situations, the obscurity does no serious practical harm. 

(2) In the next place, the eyidcnce offered thus tardily may consist in new 
facl$ which ought to have been put in before, or in a repetition (either by a 
new witness or by the same former witness 2) of former facl$ already once 
evidencfld. The customary rule will equally forbid both. But, on the other 
hand, the principle of the trial Court's discretion wiII equally sanction either; 
though the reasons in a given instance for thus permitting a departure would 
differ in the two cases, since for the former an inadvertent omission might be 
a sufficient excuse, while for the latter a just cause would be found in the need 
of clearing up an obscurity or emphasizing a disputed point upon which sub
stantial contest had not been anticipated; moreover, the danger of unfair 
surprise might be present in the former case, but could hardly exist in the 
latter case. 

(3) The nature of the issue8 in each case will usually vary so that no more 
detailed rules can be laid down for determining whether a particular fact 

2 The latter situation may coincide with those of § 1896 (re-direct examination) and § 1898 
(recall), poBl. 
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belongs in the case in chief or in the case in rebuttal. But the distribution 
of the burden of proof and the bearing of the rule as to a 'prima facie' case 
(post, § 2494) will often specially aid in determining. For example, where, 
in contesting a will, the proponent oC the will is b~, those rules not required 
to introduce evidence of sanity, and the contestant has the duty of producing 
evidence of insanity, it is clear that the proponent's evidence of sanity is no 
part of his case in chief, and that it is therefore properly reserved until it 
becomes necessary in his case in rebuttal. But in a jurisdiction where the 
proponent is required to raise the presumption of sanity by producing some 
evidence of it in his case in chief, then it ma~' conceivably (though not wisely, 
it would seem) be held that he must introduce it all at that time, and that he 
may not properly re~'erve it for his case in rebuttal.3 

(4) For matters properly not cIJidelltiallllltil the rebuttal, the proponent has 
a right to put them in at that time, and they are therefore not subject to the 
discretionary exclusion of the trial Court.4 Matters that should have been 
put in at first may by that discretion be refused Jater, because this is but the 
denial of a second opportunity. But matters of true rebuttal could not have 
been put in before, and to exclude them now would be to deny them their 
sole opportunity for admission. Hence, while the trial Court's determination 
of what is properly rebutting evidence should be respected, yet, if its nature 
as such is clear, the proponent does not need the trial Court's express consent 
to admit it as involving a departure from the customary rule.5 

This will always be the case for evidence offered to impeach the opponent's 
witnesses by way of moral chara~tcr, bias, self-contradiction, or the like.6 

This doctrine is justly applied also where the proponent has found it necessary 
or desirable, by reason of the opponent's cross-examination, partly to antic
ipate his ca.~e in rebuttal by going into it during his case in chief, for 
example, on a re-direct examination; here he may take up the same subject 
again during the rebuttaJ.i It has also sometimes, by discretion, been ex
tended even to the case where this partial anticipation of the rebuttal dur
ing the case in chief has been voluntary and irregular on the proponent's 
part, i. e. where he has not had the excuse of necessity.s In general, such 

3 See examples in note 1, IItIpra, and post, 2 N. E. 897; 1889, AnkefSInit 1). Tuch. 114 
§ 2500. N. Y. 54, 20 N. E. 819. 

, Whether an error in this respect should bo For the general principles as to evidence in 
adequate ground for a new trial is a different 8upporting an impeached willless, see ante, 
question, and of course a rational liberality §§ 1104 1144. 
would seldom find here such a ground: ante, For the doctrine that one irrelevant fact 
§ 1867, note 3. may justify another irrclerancy in Tebuttal, seo 

5 1871, Wade 1). Thayer, 40 Cal. 578, 584; ante, § 15. 
1872, Falmers & M. Bank v. Young, 36 Ia. 45. For the doctrine as to impwching an im-
46, semble; 1917, State ex reI. Botts v. Stout, peaching witness, see ante, § 894. 
101 Kan. 600, 168 Pac. 853; 1902, Glenn v. 7 1838, Briggs v. Ainsworth, 2 Mo. &: Rob. 
Stewart, 167 Mo. 584, 67 S. W. 237; 1902, 168. 
Anaconda C. M. Co. to. Heinze, 27 Mont. 161, 8 1854, York 11. Pease, 2 Gray Mass. 282 
69 Pac. 909. (here the plaintiff had anticipated a defenee-of 

e For example, a self-contradiction: 1911, privileged communication); 1820. Harrison 11. 

Roberts v. State. 25 Del. Boyce 385, 79 Atl. Rowan, 3 Wash. C. C. 582 (questions 88 to 
396; 1886, Winchell 11. Winchell, 100 N. Y. 163, testator's sanity, improperly asked in chief by 
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discretionary variations should be liberally dealt with; for nothing can be 
more irrational or more unjust than to apply the judicial lash of a new 
trial to errors of trivial importance. 

§ 1874. Opponent's Case in Rejoinder. For the opponent's case in re
joinder there remain properly only two sorts of evidence: namely, evidence 
explaining away the effect of new facts brought forward by the proponent 
in rebuttal, and evidence impeaching the witnesses testifying in rebuttal. 
All other evidence could and should have been put in during the case in repl~" 
Accordingly, evidence of the latter sort is ordinarily not to be received in 
the case in rejoinder; though, here as elsewhere, the trial Court in discretion 
may allow it to be brought forward at this time; 1 and it is here immaterial, 
subject to limits above noted (ante, § 18i3, par. 2), whether the evidence 
consists in new facts or in a repetition of facts already once put in. 

On the other hand, for evidence legitimately receivable in rejoinder in 
particular, evidence impeaching rebuttal witnesses there has been no prior 
opportunity to adduce it, and hence it is here entitled to be received, without 
depending on the Court's discretion to relax the usual order;:l for this class 
of evidence, what. h3-3 been said in the foregoing section (§ 1873, par. 4) is 
equally applicable. 

§ 1875. Stages after Rejoinder. It is not conceivable that, after a re
joinder, there cun be any evidence for which there has not already been an 
opportunity of admission, except evidence impeaching witnesses in the pre
ceding stage; and even for this excepted class it can hardly be worth while 
to confuse the issues by new evidence of such relatively minor importance. 

the propounder of the will. aIlowed again in 1886. State v. Gonsoulin. 38 La. An. 459, 462 ; 
re-examination). 1892, State v. Lyons, 44 La. An. 106, 10 So. 409 ; 

It would seem that rebut'ling facts which 1893, Stato t'. Spencer, 45 La. An. 1, 9. 12 So. 
could have been obtained from the opponent's 135; 1895, Devonshire v. Peters, 104 Mieh. 501. 
witness on cross-examination, but are post- 63 N. W. 973; 1905, State v. Forsha, 190 Mo. 
poned and arc Bought by calling the same u'it- 296,88 S. W. 746 (the rule applies equally to a 
ness in rebuttal. do come within the prcscnt defendant who did not testify in chief for the 
al1owance; there was a fair opportunity to defence but offers himself in rejoinder); 1898, 
bring them out and it was not avail cd of; Argabright v. State, 56 Nehr. 363, 76 N. ''''. 
hence, any later power of inquiry should be 876; 1859. Stephens v. People, 19 N. Y. 573; 
within the trial Court's discretion. Con/ra: 1887, State v. Di11ey, 15 Or. 75, 13 Pac. 648; 
1901. Hamilton v. Smith. 74 Conn. 374, 1868. Koenig v. Bauer, 57 Pa. 168, 172; 1850. 
50 At!. 884. Clinton v. McI(enzie, 5 Strobh. S. C. 36. 41 ; 

§ 1874. 1 In the following cases it is some- 1874, Bittick v. State, 40 Tex. 117. 120; 1868, 
times impossible to learn whether the Court Pratt 11. Rawson, 40 Vt. 183, 188. 
ill dealing with the present case, or with the For the doctrine as to impeaching an im-
8ituation involved in §§ 1897, 1899, post (rc- peachino witness, sec allte, § 894. 
cross'examination), or with that of the next 21882. Nutter v. O'Donnell, 6 Colo. 253. 259, 
note: 1895, Wilkinson v. State, 106 Ala. 23, 8emble; 1859. Thomasv.State,27Ga.287.29S. 
17 So. 457; 1887, :Barkly v. Copeland. 74 Cal. semble; 1899. State 11. Summer, 55 S. C. 32, 
I, 8. 15 Pac. 307; 1889, First National Bank 32 S. E. 771 (after new witnesses called in re
v. Wolff, 79 Cal. 69. 73. 21 Pac. 551, 748; buttal, the rejoinder is entitled to impeach 
1850, Hathaway v. Hemingway, 20 Conn. 191, their character; three judges dissenting); 
195; 1891, Belden v. Allen, 61 Conn. 173, 1860. Kent v. Lincoln, 32 Vt. 591, 599; 1899. 
23 At!. 963; 1853. Walker v. Walker. 14 Ga. State v. Staley, 45 W. Va. 792, 32 S. E. 198 
242, 250; 1895, Wi11ard 11. Pettitt, 153 Ill. 663, (the rejoinder is entitled to impeach character 
39 N. E. 991; 1865, Donaldson v. R. Co., 1810.. of witness first called on rebuttal). Contra: 
280, 290; 1872, Cannon v. Iowa City. 34 10.. 1903, Keffer II. State, 12 Wyo. 49, 73 Pac. 
203; 1879, State v. Woods. 31 La. An. 267; 556. 
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§§ 1864-1900] A. THE CASE IN GENERAL § 1875 

Accordingly, it would seem that the trial Court's discretion should determine 
whether there may be any case at all in re-rebuttal or re-rejoinder. There 
is, however, little autllOrity upon these rare stages of the cause.! 

2. After Case Closed 

§ 1876. Case Closed: (1) Offeror'S Case alone Closed. After a party has 
declared his presentation of evidence to be completed, there is thenceforth 
no proper occasion for the introduction of evidence by him. Nevertheless, 
inadvertences of counsel and inevitable delay of witnesses occur constantly 
in trials, and it would be unnecessary and unjust to hold that from the mo
ment of the announcement of the closing there is to be an invariable rule of 
exclusion. Courts arc therefore agreed that, in the trial Court's discretion, 
evidence may none the less be subsequently admitted: J 

§ 1875. 1 h,62, State or. Alford, 31 Conn. 136 Ga. 594, 71 S. E. 881; IUinoi.!: 19M, 
40, 46 (re-rebuttal allowable in discretion). Hauser v. People, 210 Ill. 253, 71 N. E. 416; 

Compare the rule as to impeaching an im- lrldiana: 1872, Williams v. Allen, 40 Ind. 295, 
pea chino witness, ante, § 894. 297; Iou'a: 1868, Huey v. Huey, 26 Ia. 525: 

§ 1876. 1 In the following rulings, it is often 1885, Meudows r. Ins. Co., 67 Ia. 57. 59; 
impossible to learn whether the Court is deal- 1889, Randolf v. Bloomfield, 77 Ia. 50, 53: 
ing with the situation here involved, or with 1901, Cathcart v. Rogers, 115 Ia. 30, 87 N. W. 
that of the next section (both cases closed), Of 738 (ufter motion for a verdict); 19M, Hill v. 
with that of § 1873, ante (case in chieC ended) ; Glenwood, 124 Iu. 479, 100 N. W. 522; 
but the same general principle oC the trial Kansa8: 1893, Hill 11. Miller, 50 Kan. 659, 
Court's discretion applies to all. Furthermore, 662; Louisiana: 1826, Richardson v. Debuys, 
the rulings und statutes under the next four 4 Mart. N. s. 127; 1833, Stone v. Carter, 5 La. 
sections (§§ 1877-1880), admitting evidence in 448,450; 1855, Labarre v. Hopkins, 10 La. An. 
discretion, would oC course apply the same rule 466; 1875, State v. Coleman, 27 La. An. 691, 
for the present situation. 694; 1881, State v. Rose, 33 La. An. 932; 

ESGLAND: 1823, Brown 1:'. Giles, 1 C. & P. 1901, State v. Sims, 106 La. 453, 31 So. 71 ; 
118 (Park, J., allowed it; but intimated ~ 1906, State 1:'. Rodriguez, 115 La. 1004, 40 So. 
stricter rule for criminal cases); 1826, Giles 438; 1906, Stute v. Goodson. 116 La. 388. 
v. Powell, 2 C. & P. 2.59, 261 (quoted supra) ; 40 So. 771; Massachusett8: 1848, Com. v. 
1841, Johnson v. Clinton, A. M. & O. 123. 124 Eastman, 1 Cush. 189, 197,217; 1901, Cushing 
(Brady, C. B.: "It is very objectionable to be r. Cushing, 180 Mass. 150, 61 N. E. 814; 
recalling witnesses to patch up a case, and iC I Missouri: 1837, Mary v. State,S Mo. 71. 80 
thought there were the slightest danger of per- (here on the facts, involving an agreement of 
jUry I should not think of it "); 1841, Murray cOllIJsel, the allowance was held improper); 
v. Dublin, A. M. & O. 130. 1::12 ("There may Minnesota: 1920, State v. Jouppis, 147 Minn. 
be cases where such a course would be expo- 87, 179 N. W. 678; Montana: 1904, Schilling 
dient"); I{elly v. Smith, A. M. & O. 150; 1'. Curran, 30 Mont. 370. 76 Pac. 998; Necada: 
1842, Bell v. Stewart, A. M. & O. 401; 1849, 1874, State v. Murphy, 9 Ne\·. 394, 397; New 
Middleton v. Barned, 4 Exch. 241, 243; 1911. Hampshire: 1902, Stone v. Boscawen Mills, 
Foster's Case, 6 Cr. App. 19G. 71 N. H. 288, 52 Atl. 119 (after argument. Cor a 

UNITED STATES: Federal: 1840, Philadel- motion Cor a non-suit); NCID York: 1842, 
phia & T. R. Co. v. Stinlpson, 14 Pet. 448, 46:3 ; Shepard v. Potter, 4 Hill 202 (" No case gives 
1892, Omaha Bridge Cast's, 10 U. S. App. 98, a discretion to cut off further testimony, if it 
191, 2 ·C. C. A. 174, 51 Fed. 309; Arkansas: be pertinent, unless the party be left to the 
Dig. 1919, § 4190; 1915, Kutt v. Fry, 119 evidence as it stood when he dcclared his case 
Ark. 450, 17i S. W. 1137 (money due); Cali- closed"; here the Court, by calling again 
lomia: 1859, Fairchild 11. Stage Co., 13 Cal. one of the plaintiff's witnesses, had virtually 
599, 605; 1872, Barry 1'. Bennett, 4£ Cal. 80, changed for the opponent the situation); North 
85 (refused); 1874, Abbey H. Ass'n v. Willard. Carolina: 1886, Olive v. Olive, 95 N. C. 485, 
4B Cal. 614, 61B; Columbia (Dist.): 1908; 486; Oregon: 189B, State v. Isenhart, 32 Or. 
Central National Bank r. National Metropoli- 569, 52 Pac. 170; Pennsylvania: 1901, Com. 
tan Bank, 31 D. C. App. 391; Georoia: 1905, t'. Biddle, 200 Pa. G40, 50 Atl. 262; Porto Rico: 
Brooke v. Lowe, 122 Ga. :J58, 50 S. E. 146; 1912, People r. Julilin, 18 P. R. 905; Rhode 
1908, Ellenberg v. Southern R. Co., 5 Ga. App. Island: 1860, Hopkinton v. Waite, 6 R. I. 374, 
3B9, 63 S. E. 240; 1911, Wickham v. Torley, 380; South Carolina: 1895, State v. Derrick, 
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§ 1876 ORDER OF EVIDENCE {CHAP. LXIII 

1826, Annon, C .• l., in Giles v. Powell, 2 C. & P. 259, 261, said: "that he would never 
allow a witness to be called back to get rid of any difficulty on the merits or on anything 
that went to the justice of the case, but that he always allowed it to be done to ge~ rid of 
objections which were beside the justice of the case and little more than matter of form." 

1831, O'NE.\L, J., in Browning v. Huff, 2 Bail. 174. 179: "It has bcen a long and well 
settled practice to allow a plaintiff, when evidence essential to support the issue had been 
omitted accidentally or from supposing that before the Court sufficient, to adduce it even 
after the evidence had been closed, a motion for nonsuit made and argued, and even the 
opinion of the presiding judge pronounced in favor of the motion. The application of 
this rule of practice must always be left to the discretion of the presiding judge; though 
it. ought n~.ver to be allowed to surprise or work any delay or loss to the defendant. I 
am, howe\'er, unable to sec that the discretion allowed to the presiding judge was im
properly exercised here. For if the plaintiff could, without delaying the Court or the 
party, make out a faet on which the proceedings themselves infonlled the defendant the 
plaintiff did rely, and which she had omitted to prove from supposing tllat in point of law 
it could not be questioned, surely she ought to have been permitted to do so. The attain
ment of speedy justice is one great object of a suit at law; and it would be a bad way of 
attaining tlus end to say to a party situated as the plaintiff was in the ('ourt below, • Your 
case must fail, and YOll must begin' de novo,' becallse you did not offer evidence before you 
closed which you can now obtain in a few moments.'" 

§ 1877. Same: (2) Case of Both Pa.rties Closed. 'Where both parties have 
finally closed their cases, the possibilit~· of unfair disadvantage to the oppo
nent by the admission of further evidence is 110 doubt greater; yet the same 
exigency. for honest purposes and with no unfair consequences, may equally 
exist; and therefore all Courts agree that the trial Court may ill discretion 
sanction its anmission: 1 . 

44 S. C. 344, 22 S. E. 338; 1904, Davis n. 
Collins, 69 S. C. 460. 48 S. E. 469; Vermont: 
1883, State n. Hopkins, 56 Vt. 250, 262; 
Virginia: 1906. Pocahontas C. Co. n. Williams. 
105 Va. 708. 54 S. E. 868; Wisconsin: 1891. 
Humphrey n. State. 78 Wis. 570. 572, 74 N. W. 
836. 

Distinguish the rule (post, § 2496) that after 
a motion for a verdict the party, if overruled. 
loses the benefit of the motion by putting ill 
evidence. 

§ 18'1'1. 1 The remarks preceding nott' 1. 
§ 1876, ante, apply equally to the following 
rulings: 

ENGLAND: 1725, L. C. Macclesfield's Trial, 
16 How. St. Tr. 767. 1261; 1828, George n. 
Radford, 3 C. &- P. 464, 466; 1859. Wilkes v. 
Heaton. 17 U. C. Q. B. 95. 

UNITED STATElS: Federal: 1898, Hart n. 
U. S., 28 C. C. A. 612. 84 Fed. 799; Alabama: 
1841. Towns n. Riddle, 2 Ala. 694; 1848. Gayle 
n.Bishop,14 Ala.552; .{Laska: Comp.L.1913. 
§ 1500 (like Or. Laws 1920, § 862); California: 
C. C. P. 1872, § 2050, semble (quoted post. 
§ 1896); 1871, Foote n. Richmond. 42 Cal. 
439, 442; Colorado: 1875. Sellar 11. Cleveland. 
2 Colo. 532, 551; 1896, Plummer". Mercantile 
Co., 23 Colo. 1110, 47 Pac. 294; 1897, Brooke 
v. People, 23 Colo. 375, 48 Pac. 502; Con
nuticut: 1904, Alling 11. Weissman. 77 Conn. 

• 
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394, 59 At!. 419; Florida: 1902. Anthony I). 

State. 44 Fla. 1. 32 So. 818; 1903, Ferrell I). 

Stllte. 45 Fla. 26. 34 So. 220; G(J()rgia: 1898. 
Huff v. State, 104 Ga. 521, 30 S. E. 808; 1898, 
Hunley v. State. 10-1 Ga. 755. 30 S. E. 958; 
1900, Ward v. State, 112 Ga. 7.5. 37 S. E. 111; 
1906. Bridger v. Exchange Bank, 126 Ga. 821, 
56 S. E. 97 (during argument on a motion 
to direct a verdict); llawaii: 1883. R. v. 
Heleliilii. 5 Haw. 16, HI; Idaho: Compo St. 
H"9, § 80:37 (like Cal. C. C. P. § 2050): 
Illinois: 184.2. Young V. Bennett, 5 Ill. 47: 
1903. Chicago City R. Co. V. Carroll, 206 Ill. 
:n8, 68 N. E. 1087; 1887. Tucker 11. People, 
122 Ill. 583, 593. 13 N. E. 809; 1900. People 
t'. Wiemers. 225 Ill. 17. SO N. E. 45 (trial with
out a jury); Indiana: 1888, McNutt V. 

McNutt, 116 Ind. 545. 565, 19 N. E. 115; 
Iowa: 1869, Tisdale V. Ins. Co .• !}8Ia. 12. 17; 
1887. Cowan V. Musgrave, 73 In. 384, 387. 
35 N. W. 496; 1889. GOl'man V. R. Co., 78 la. 
509, .513, 43 N. W. 303; 1892, Kimball V. 

Saguin, 86 Ia. 186. 192, 53 N. W. 116; 1893, 
Des Moines S. Bank V. Colfax H. Co., 88 Ia. 4, 
55 N. W. 67; 1894. Hartley S. Bank V. Mc
Corkell, 91 Ia. 660. 665. 60 N. W. 197; 
Kansas: 1875, Rheillhart V. State. 14 Kan. 
318,323; Kentucky: C. C. P. 1895, § 600; 
1893, Mutual L. Ins. CO. V. Thomson, 94 Ky. 
253. 22 S. W. 87; 1897, Froman V. Com., . 
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§§ 1864-1900) A .. THE CASE IN GENERAL § 18i; 

1801, KE:-lT, J., in Alexander v. Bilron, 2 .Johu. Cas. 318, ~19: "It can never be claimed 
by either party at trial as a matter of strict right, to open the cause to proof after full 
opportunity has been given to each side to be heard, and the testimony has been regularly 
and by mutual consent closed. I t was therefore properly admitted. upon the argument of 
this motion, that the subsequent admission of testimony must rest upon the discretion of 
the Court, duly exercised aecording to the circumstances of the case. The parties must 
come to trial prepared, at their peril; and if either part~· has any good eXCUSe for not 
being prepared, he is entitled of right to a postponement of the trial. . . . [Here the wit
Iless desired arrived fluring the argument of the defendant, who then offered him.) After 
the counsel for the defendant had declared that they had done with the examination <:>f 
witnesses, and the plaintifY and his witnesses had in consequence of it left the court, it 
would then have been unreasoDable to have received the witnl'Ss, unless the plaintiff with 
his witnesses had been recalled. I do not think that witnesses are bound to stay, after the 
parties have declared they have done with the proofs; for this is equivalent to a discharge 
of the parties. If the witness had been rl'Ceived and had testified what he was offered 
to prove, it might have made a decisive change ill the weight of the proofs; it would in 
fact have becn a fresh trial of the cause; and unless the plaintiff had full opportunity to 
have been present \\;th his witnesscs, to have repelled the testimony if in his power, he 
would have had just cause to complain on the ground of surprise .... I cannot therefore 
say that in the present calle the judge has not exercised a due discretion." 

1811, 'fILGIL'LU,r, C. J., in RichClrdson v. Stell'Clrt, -1 Binn. 198,200: hI should be very 
tender in rejecting material testimony because offered at the last hour, unless it had been 
kept back by trick and the adverse party had becn deceived and injured by it." 

1818, CUEVES, J., in Price Y. Jenkins, 1 N"ott & :i.\IcC. 153: "[To allow such tardv intro-• 
duction of evidence] would frequently be a surprise on the opposite party which would be 
highly unjust. He probably would regulate his testimony by that of his opponent. He 
would dismiss his witnesses, when the tl'stimon~' was closed in the usual manner; and, 
if allowed to reply, would be unable by reason of their absence. If allowed to reply and 

• 
Ky. ,42 S. W. 728; Louisiana,' 1841. Duel (like Cal. C. C. P. § 2050); Nerada: 1897, 
v. New York Steamer, 17 La. 541, 544; 18H, Sweeney v. Hjul, 23 Key. 409, 48 Pac. 1036; 
Le Blanc v. Nolan. 2 La. An. 223: 1877, State 11'= York: 1801. Alexander v. Dyron, 2 Johns. 
r. Colbert, 2!) La. An. 715; 1897. State r. Cas. 318 (quoted supra); 1810. Mercer 1'. 

Gaubert, 49 La. An. 1692. :l:l So. 930; 1898, Sayre. 7 Johns. 300; 1825, Jackson 'D. Tall
State v. Jones, 51 La. An. 103. 24 So. 594; madge, 4 Cow. 450; 1859, Williams v. Hayes, 
1903, State v. Robertson. 111 La. 35. 35 So. 20 N. Y. 58. 60; 1890. Carradine v. Hotchkiss. 
375: 1917, State v. Johnson, 141 La. 775, 120 N. Y. 608, 613, 24 N. E. 1020; North 
75 So. 678 (confession); Michiuan: 1921, Carolina: 1892, Gregg v. Mallett. 111 N. C. 
Peoplev.Bauer,216Mich.659, 185 N. W. 694 74,79,15 S. E. 936; 1896, Sutton 1:'. Walters, 
(attempt at lar~eny; after" conclusion of the 118 N. C. 495, 24 S. E. 357; Oklahoma: 1920. 
proofs." the pase was allowed to be reopened Felice v. State, Okl. Cr. -, 190 Pac. 898 
to give evidence of venue); Missouri: 1841. (shooting with intent to kill); 1920. Winfield 
Rucker v. Eddings, 7 Mo. 115, 117 (here. the v. State, Oklo Cr. ,191 Pac. 609; Oreuon: 
trial Court's refusal to allow the other party Laws 1920. § 862 (like Cal. C. C. P. § 2050) ; 
also to put in new evidence, after one had been Pcnn8yl~ania: 1811. Richardson 1:'. Stewart, 
so allowed, was held improper on the facts); 4 Binn. 198. 200 (quoted 8upm): Philippillf 
1873, St. Louis V. Foster, 52 Mo. 513, 517; IslaruJs: 1915, Castillo r. Sebullina, 31 P. 1. 
1873. German Say. Bank ". Kerlin, 53 Mo. 518. 522 (after a two years' continuance); 
382. 384: 1883. State ". Smith, 80 Mo. 516, Porto Rico: Rev. St. &: C. 1911, § 1525 (like 
520; 1888, Taylor v. Cayce, 97 1\10. 242, 251, Cal. C. C. P. § 2050); 1908. Arruza v. Langier. 
10 S. W. 832; 1894. State ". Pennington. 124 14 P. R. 24, 28 (breach of contract); Virginia: 
Mo. 388, 391. 27 S. W. 1106; 1896. State 1895, Bertha Zinc Co. v. Martin's Adm'r. 
V. Eisenhour. 132 Mo. 140. 33 S. W. 785; 93 Va. 791, 22 S. E. 869: Washinoton: 1905, 
1897, State 1'. Laycock, 141 Mo. 274. 42 S. W. State t'. Sexton. 37 Wash. llO, 79 Pac. 634; 
723; 1903. Joplin Waterworks CO. V. Joplin, West l'iruinia: 1895, Perdue t'. C. C. C. Co., 
177 Mo. 496, 76 S. W. 960; 1916 Du~k 40 W. Va. 372. 21 S. E. 870: 1921, Jones v. 
". St. Louis Union Trust Co .. 267 Mo. Hebdo, 88 W. Va. 386, 106 S. E. 898. (assault); 
644, 185 S. W. 208 (undue testamentary ill- Wisconsin: 1890. Blewett 1'. Gaynor, 77 Wia. 
fluance); Montana: Rev. C. 1921, § 10667 378, 393, 46 N. W. 547. 
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§ 1877 ORDER OF EVIDENCE [CHAP. LXIII 

he should be prepared, it would open the calise again fully as to him, to adduce any testi
mony in his power. The irregularity and confusion in the trial, and danger of frequent 
perjury, under such a practice" would be intolerable." 

The practice in Chancery, as to enlarging publication by taking testi
mony after publication had passed (publication being supposed to mark the 
dosing of the testimony on both sides) recognized also the same broad prin
ciple of discretion as controlling; but its examination is without the present 
pU"~.2 . 

§ ISiS. After Argument Begun. The presentation of evidence has natu
rally no place after argument on either side has begun. Moreover, a special 
danger of abuse for such a situation lies in the' opportunity which it would 
afford for the deliberate coloring or manufacture of testimony to suit som!! 
specific need which may be apparent only after the opposing counsel's argu
ment has revealed where the emphasis of his claim is placed and what COll

clusions he founds upon the evidence as.already presented. 
Nevertheless, situations may easil~' arise in which an honest purpose may 

justly be served, without unfair disadvantage, by admitting evidence at 
this stage; and it has always been conccdcd that the trial Court's di~cretion 
should not be hampered by an inflexible rule: 1 

2 8e,' " {ulland clear exposition of principle 58 Fla. 17, 50 So. 419; Groroin.: 1860, Bigelow 
und authoritics by Chancellor Kent, in I). Young, 30 Ga. 121. 125; 1873, Ebcrhart v. 
Hamersly 17. Lambert (1817), 2 John. Ch. 432. State, 47 Ga. 50S, 604, GQ7; 1888, Blackman 

In Edmund Burke's speech, protesting v. State, bO Gu. 785, 791, 7 S. E. 626; 1902, 
against those rulings of the House of Lords DUggan I'. State, IlG Ga. 846, 43 S. E. 25a; 
which excluded certain evidence in the trial IIl0a, Jackson 17. State, 118 Ga. 7S0, 45 S. E. 
of Warren Hastings, will be found a powerful 6().t; 1905, Roberts v. State, 123 Ga. 146. 
plea. for flexibility of rule in admitting e\'idence 51 R. E. :374; HIOG. Bundrick v. State, 125 
tardily (1794; Cobbett's Parliamentary Hist., Gu. 753, 54 S. E. 683; HalL'aii: 1892, Herblay 
XXXI,347-358). r. Norris, 8 Haw. 335, 336; llIinois: 1887, 

§ 1878. 1 To the following cases, add those Tucker'" People, 122 Ill. 583, 593, 13 N. E. 
of the next two scctions, which would of ('ourse ,~09; !!loo, Bolen ". People, 184 Ill. 338, 56 N. E. 
recognize the same principle of discretion fot 4OS; Itldiana: 1857, Trees v. Eakin, 9 Ind. 
the present situation; 554, 557; 1858, Coats v. Gregory, 10 Ind. 345. 

Enaland: 1826, Walls v. Atcheson. 2 C. &: 346; 1889, Stipp tI. Claman, 123 Ind. 5:32, 538, 
P. 268, 269 ("It is better not to lay down any 24 N. E. l:n; 1000, Roush r. Roush, 154 Ind. 
partiCUlar rule, but to leave it to the discretion 562, 55 N. E. 1017; IOU'a: 1856, McManu. 
of the judge who tries a cause, under the r. Finan, 4 Ia. 28:3, 287; 1862, Wheeler 1'. 

particular circumstances "). Smith, 13 In. 56·1; 1867. McCoJ'mick r. Hol-
Canada: 1849, Scribner 17. McLaughlin, brook, 22 Ia. 487, 491; 1871, State ». ;O:hean, 

1 All. 379, 384; 1856, Doc v. Connoly, 3 All. 32 Ia. 88, 9:1; 1880, Kemerer v. BO'Jme8, 53 
337. In. 172, 175. 4 N. W. 921; 1881, Darland v. 

UNITED STATES; Federal: 1906, Cincinnati Rosencrans, 56 Ia. 122, 124, 8 N. W. 776; 
N. O. &: T. R. Co. II. Cox, 143 Fed. 110, 1882. Smith v. Ins. Co., 58 In. 487, 12 N. W. 
C. C. A.; Alabama: 1883, Hohbs v. State, 542; 1884, McDonald 1'. Moore. 65 In. 171, 
75 Ala. 1,6; 1889, Dyer v. State, 88 Ala. 225, 175, 21 N. W. 504; 1891, McComb v. Ins. 
229, 7 So. 267 (here, after charge given); Co., 83 Ia.. 247, 48 N. W. 10:~S; 1892, Kimball 
Arizona: Rev. St. Civ. C. § 513 ("at any time I). Snguin, S6 In. 186, 53 N. W. 116; 1893, 
before the conclusion of the argument," the Hamilton Buggy Co. 17. Iowa B. Co., 88 Ia. 
trial Court may, "where it appears to be 364,373,55 N. W. 496; 1893, State v. Burke, 
necessary to the due administration of justice," 88 la. 661. 665, 56 N. W. 180; 1900, State v. 
allow omissions to be supplied. and prescribe "'right, 112 Ia. 436, 84 N. W. 541; Kentw:kll: 
teI'Ots); Connecticut: 1916, State fl. Ricker, 1837, Vicaro r. Com., 5 DMIl. 504, 509; 1849, 
90 Conn. 147, 96 At!. 941 (reopening to correct Hendron 17. Robinson, 9 B. Monr. 503, 505 (if 
testimony); Florida: 1905, Robinson ,. State, it is granted to one pnrty, the other party 
50 Fla. 115, 39 So. 465; 1909, Charles 17, State, should be pJlowcd to impeach); Louiaiana: 
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§§ 18/H-1900) A. THE CASE IN GENERAL § ISiS 

1811, LOCKE, J., in Parnh v. Fite, 2 N. C. Law Repos. 238: "It must be admitted that 
the regular and proper practice would be ncver to suffer witnesses to be introduced after 
the first e."(omination, but especially after the arguments of counsel are closed; yet we are of 
opinion that thc discretion of the judge must govern this rule of practice. The reason of 
the rule is grounded on the temptation it holds out for committing the crime of perju!,)'; 
that when the cause has bcen argued llnd the party discovers the points on which it is 
to rest, the Court will not permit a party to support the weak parts of his case by a re .. 
e.xamination of the case. And we think it is right in every case to adhere to such a prac
tice, unless the Court discovered the necessity of a re-examination and that it ",ill not be 
productive of the evil on which the rule is founded." 

1818, Tu.GHM.. ... -;, C. J., in DUlICUlI v. McCullough, 4 S. & R 480, 482: "To make a 
general practice of introdu('ing new evidcnce when, from the argwnent of tIle adversa!,)', 
it is found where tl:e shoe pinches, might lead to perjury, and at all events it would be 
productive of confusion in trials." 

§ 1879. After Judge's Charge Given. It is equally true, on the one hand, 
that the production of evidcnce after the judge has gi\'en his instructions, 
either in part or in whole, is untimely and should in general be refused; and 
on the other hand, that the trial Court may in its discrction properly allow 
an c'''{ception to be made; and this is the conceded principle: 1 

C. Pro 1900. § 484 (arter nrgument begun. no 
evidence admissible except by consent); 1834, 
Psyche 17. Paradol. 6 La. 3613, 378 (discretion 
intimated to exist); 1845, ThomllS 17. Kenn, 
10 Rob. 80, 85 (Code rule enrorced); 1852, 
Hill 11. Miller, 7 La. An. 621 (allowl'd on the 
facts); 1855, New Orleans 17. Locke, 10 l.a. An. 
;ao (same); Maine: 1836, McDonald 17. 

Smith, 2 Shep!. 99; 1880. Ruggles t'. Coffin, 
70 Me. 4138, 472; 18U6. Stnte V. Martin, 89 
Me. 117; Michigafl: 1909, People t'. Blake, 
157 Mich. 533, 122 !\. W. 113; Missouri: 
18·14, Freleigh r. State, 8 Mo. 606, 612 (here 
allowing it to th .. pros~cution): 1921. State t'. 
Stokes, 288 Mo. 5:l!l. 232 S. W. 107 (seduction); 
Nebraska: 187!), Tomer 11. Densmore, 8 Nebr. 
384, 388; 1904, Blair r. State, 72 Nebr. SOl, 
101 N. W. 17; 1820, Tucker's Trial, N. Y., 
3 Amer. St. Tr. 520, 522 (larceny; ownership 
evidenced after argument begun); N orlh 
CarCilina: 1816, Kelly 11. Goodbread, 2 Taylor 
28; 1824, Williams fl. Averitt, 3 Hawks 308 
(disapproving Kelly 11. Goodbread, because 
there the Supreme Court interfered with the 
trial Court's discretion); 1851, Hate 11. Rasb, 
12 Ired. 382, 385; Oklahoma: 1901, Harvey 
r. Terr., 11 Ok!. 156, 65 Pile. 837; PennBlIl
rania: 1818, DWlcan 11. McCullough, 4 S. & R. 
480 (quoted 8Upra); South Carolina: 1845, 
Colclough 17. Rhodus, 2 Rich. 76, 78: Texa&: 
Rev. Civ. St. 1911, § 1952, Rev. C. Cr. P. § 718 
(oo allowable, where it appears to be necessary 
to the due administration or justice "); 1872, 
Cotton I). Jones. 37 Tex. 34; 1906, Jones 11. 

State, 60 Te:.:. Cr. 194, 95 S. W. 1044; 1920, 
Mando!llu.State, 88Tex.CI'. 84, 225 S. W.169. 
Velliiont: 1807, Buchanan v. Cook, 70 Vt. 168, 
40Atl. 102. 

§ 1879. 1 Add the rulin'gs in the following 
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8ec~ion, whose principle would apply equally 
to the present sihlUtions: Alabama: 1889, 
Dyer ~. State, 88 Ala. 229, 7 So. 267: Cali
fornia: 1872, Keys ~. Warner. 42 Ca!. 60, 62 
(cause submitted on stipulations); Indiana: 
1906, Todd r. Crail. 167 Ind. 48, i7 N. E. 402 
(judge sitting without a jury); Iowa: Code 
1897, § 3il9, Camp. C. § i515 ("At any time 
berore the cause is finally submitted to the 
Court or jury, either party may be permitted 
by the Court to give further testimony to cor
rect an evident OVersight or mistake," but 
terms may be imposed); 1862, Samuels t. 
Griffith, 13 la. 1m, 104 (here. arter bill of 
exceptions prepared); 1882, EggspieUer 1'. 

Nockles, 58 la. 649, 652, 12 N. W. 708 (here, 
after cause decided by the Court on deposi
tions); 1887. Baken. Jamison, 73 Ia. 698, 702, 
36 N. W. 647 (arter rhancery cause submitted) ; 
1889, Se~kel 11. N Omllln, 78 Ia. 254, 262, 43 
N. W. 190; 1890. Sirkles ~. Dallas C. Bank, 
81 lB. 408, 411,46 N. W. 1089 (arter chancery 
cause submitted and taken under ad~isement : 
under the Code, after actual final submission. 
no evidence can be received, but the trial Court 
determines what is a final submission, and 
where its action is equivalent to setting aside 
the submission, this wi!! be sanctioned); 1891. 
Dunn tI. WolC, 81 Ia. 688, 691, 47 N. W. 887 
(rule or preceding case applied); 1893, 
Thatchcr~. Stickney, 88 Ia. 454, 457, 55 N. W. 
488 (same); Kentucky: 1824, Braydon 11. 

Goulman, 1 T. B. Monr. 115; Lou~iana: 
1905, Parker t!. Ricks, 114 La. 942, 38 So. 687 
(after cause submitted to judge); N eVJ York: 
1830, Law V. Merrills, 6 Wend. 268, 276 (quoted 
aupra; but per Walworth, C., a recall to allow 
a witness to re-state his alleged testimonY 
in terms denied by the bill of excf!ptions is 
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1824, MILLS, J., in Braydon v. COlllman, 1 T. B.l\Ionr. 115, 118: "Neither side ought to 
hc permitted to gi"e evidenec by piecemeal, then to apply for instructions, and again to 
mend and add to his proof until by repeated experiments he shall make it come lip to the 
opinion of the Court. An adherenee to these rules, generull.\·, will be found necessary 
in all Cuurts of originul jurisdiction; and without them confusion, loss of time, and cap· 
tious and irritable eunduct will follow. We say gellerally; for it will often be found neces· 
sary and proper 1'01' the presiding Court for good reasons to depart. from them to attain 
complete justire; and where they ought or ought not to be varied mllst in a great measure 
he left to the sound discretion and prudence of the inferior Court, and this Court for such 
dcpartllre ought ne\"Cr to interfere, except injustice is done by that departure." 

18:l0, BK\H1ISLI,:r, Sen., in LaIL' Y. Merrill.'!, 6 Wend. 268, 281 (dealing with a trial 
Court's refusal to recall II witness to re-state or to amend his testimony): "It sccms to be 
conceded hy the Supreme COllrt, and the law undoubtedly is so, that it is mattel' of dis· 
cretion with thc Court whether to admit a re-examination or noti and as a general rule 
it will be cunceded that such re-exuminations should be discouraged. If such discretion 
exists, it can most properly be exercised by the Court trying the cause. The judges de
cided that they considered it improper to call him. 'fhey might have discovered a readi· 
ness on the part of the ,,;tness to testify for one side only, and very properly might have 
refusL><i a re-examination on that ground; they might have refused it from the manner 
of testifying on the part of the witnessi they might also have refused it on the ground 
that they were satisfied that the witness did not testify as he pretended he did. Now 
what tribunal is so competent to decide on these questions as the Court trying the cause? 
I t appears to me that the propriety of a re-examination must depend in a great measure 
upon facts and appearances discoverable only to the tribunal before whom the witness 
is examined, amI thllt no other is so eompetent to exercise this discretion ...• It cannot 
be tolerated as a legal right that parties, after they have examined and cross-examinl><i a 
witness and discharged him, shall be allowed as a matter of right to call him again after 
the cause is submitted and he has discovered from the charge of the Court what new testi· 
mony is required, or what part must be qualified to sen'e the interest of the party he 
wishes to favor. I <:an rear lily imagine cases where it would be proper to call a neW witness 
or adduce new testimony, after the ('ause had been summed up, and yet that it would be 
yery improper to allow a witness to be rl'-Cxamined for the purpose of re-stating what he 
had previously suirf. . . . If it is matter of right, it destroys all discretion; and if it may 
be claimed as a legal right in one case, it may be in all cases similarly situated .... This 
cannot be tolerated as matter of right." 

§ 1880. After Jury Retired. It is clear that the reception of evidence 
after the jury has retired to consider a verdict reaches the extreme of irregu
larity. The normal time for finally closing all evidence is the time when 

, 

the tribunal proceeds to deliberate upon its effect: 

1642, Lord Strafford'a Trial, Lords' Journals, April 10: "The Lords ... propounded 
this question to the Judges. 'Whether it be according to the course of practice and com· 
!non jm,tice, before the Judges in their several Courts, for the prosecutors in behalC of the 
King, during the time of trial to produce witnesses to discover the truth, and whether 
the prisoner may not do likewise?' The Lord Chiel Justice delivered this as the unani-

improper. the bill being conclusiye); Philippine 
Islands: 1907. U. S. v. Cinco. 8 P.1. 389 (judge 
without a jury); 1907, U. S. v. BlIse. 9 P. I. 48 
(same); lV est Virginia: 1889, Lewis J). Alkire. 
a2 W. Va. 504. 9 S. E. 890 (after cause taken 
for decision by Court sitting without jury). 

Where a clI.use is submitted to a Court sittino 
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witholll a jllry (either under Chancery practice 
or in a special case at common law), it is not 
easy to say whether the situatioll is to be re
garded as of the pr£,sent sort or uf that dealt 
with ill the next seetioll: but the principle 
would probably not difTer in the two CUSCB; 

the lIuthorities are placed above. 
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mous opinion of himself and all the rest of the .fudges: 'That according to the course of 
practice and common justice, before them in their several Courts, upon trial by jury, as 
long as the prisoner is at the bar and the jury not sent away, either side may give their 
evidence and e."{amine \\;tnesses to discover truth.'" 

li94, Mr. Edmund Burke, Report of Committee of House of Commons, Debrett's His
tory of Hastings' Trial, li96, Part VII, Supp\. x,"{Xvii: "Your Committee observes that 
if the rules which respect the substance of the evidence arc (as the great lawyers on whose 
authority we stand assert they are) no more than rules of convenience, much more are 
those subordinate rules which regulate the order, the manner, und the time of the arrange
ment. These are purely arbitrary, without the least reference to any fixed principle in 
the nature of things or to any settled maxim of jurisprUdence; and consequently are 
variable at every instant, as the conveniences of the cause may require. 'We admit that, 
in the oreler of mere arrangement, there is a difference between examination of witnesses 
in chief and cross-examination; anel that in general these several parts are properly cast 
according to the situation of the parties in the cause. But there neither is nor can be any 
precise rule to diseriminate the exact bounds between examination and cross-examination. 
So as to time, there is necessarily some limit, but a limit hard to fix; the only one which 
can be fixed with any tolerable degrl'C of precision is when the judge, after fully hearing 
all parties, is to consider of his verdict or his sentence." 

Nevertheless, here too it may occur that evidence excusably omitted at an 
earlier stage may be honestly ofl'ered and justly receiyed without unfair. 
disadvantage to the opponent. III respect to the danger of such an excep
tion, there is no radical difl'erence between the preceding situation and the 
present one; for the chief danger lies only in the opponent's dismissal of his 
witnesses and in the unfair use of hints derived from the argument of coun
sel and the judge's charge. If an exception may be allowed after those 
stages have been reached, it requires no stretch of principle or of policy to 
allow it in the present stage. Accordingly, it is generally agreed that the 
trial Court, in its discretion determining the exigency, may exceptionally 
admit evidence at this stage. 1 

§ 1881. After Verdict Rendered. It has never been supposed that after 
the rendering of a jury's verdict at common law the admission of fur~r 
evidence would be justified by any exigency.l In Chancery, however, where 

§ 188(). 1 1680, Hale. PI. Cr .• II. 307 (at the 
jury's request); 1767. Buller. Trials at Nisi 
Prius, 308 (same); l!HO. Garner v. State. 97 
Ark. 63, 132 S. W. 1010; 1906. Watson ~. 
Barnes, 125 Gu. 733. 5-! S. E. 723; 1917. 
People ell: rei. Boos r. St. Louis I. M. & S. R. 
Co., 278 Ill. 25. 115 N. E. 854 (tried before a 
judge only); 1885. Meadows v. Ins. Co .. 67 
la. 57, 59, 24 No W. 951 ( .. at any time before 
verdict"); 1891, l'oIcComb v. Ins. Co., 83 In. 
247. 48 N. W. 1O:l8. semble; 1912, People v. 
Ferrone. 2M N. Y. 551. 98 N. E. 8; 1811. 
Parish v. I:ite. 2 N. C. Law Repos. 238; 1865. 
Van Huss v. Rainbolt. 2 Coldw. Tenn. 139. 141 
(re-stating his testimony); 1915. Gulan 1'. 

State, 76 Tex. Cr. 619, 177 S. W. 124 (murder; 
~heriff's testimony admitted. to answer a qtW8-
tion propoundc'd by the jury after rctircllleut; 
Davidson. J .• di$s.); 1889. :\I~serve v. Folsom, 

VOL. IV. 3 
• 
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62 Vt. 504, 505. 511, 20 Atl. 926; 1851, 
Livingston ~. Com .• 7 Gratt. Va. 658; lIll6. 
Stllte v. Littleton, 77 W. Va. 8M, 8S S. E. 458; 
Contra: Conn. Gen. St. 1918. § 5785 ( .. After 
the cause is committed to the jury," nil 
evidence shall be received). 

Compare the cases cited in the preceding 
section, of evidence offered after submission 
to a Court sitting without a jury. 

§ 1881. 1 A radical und perhaps useful ex
pedient, helping to flexibility. has been in~erted 
into some Canadian codes: Alta. Rules of 
Court 1914, No. 192 (like Onto Rule 257, for 
trials without n jUry); B. C. Rules of Court 
1912. No. 457A (like Onto Rule 257); Man. 
Re\·. St. 1913, e. 46. Rule 585 (like Onto 
Rule 257); O,!t. Rules of Court 1914. R. 257 
(rule for allowing a verdict to be rendered 
eonditiolluJly on subsequent prool of a ftWt 

• 
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the jury are merely an advisory hody whose report on questions of fact does 
not form a part of the judgment nor bind the Chancellor in his action, the 
cause may of course in his discretion be further im'estigated by him, either 
by rejecting the verdict entirely or by supplemellting it, and the admission 
of other evidence after receidng the jury's verdict is therefore allowable if 
he considers it necessary.2 

B. STAGES OF EXMIINATION Fon THE INDIVIDUAL WITNESS 

§ 1882. Order of E%amjnation in General. Where there are opposing 
parties, it is obvious that both cannot examine a witness at the same mo
ment. There are therefore three conceivable ways of arranging the order 
of questions as between the parties. (a) The calling party and the oppos
ing party might put questions, one after the othel', on each topic as it came 
up, with no regularity or restriction, until each had asked as man~' questions 
as he chose; this plan would secure the minimum of restriction and would 
tend to the maximum of confusion. (b) Or, going to the other extreme, it 
might be required that the calling party examine all his witnes8e8 before the 
other party asks any questions of any of them, the other party then exam
ining all the original witnesses, together with his own additional ones, with
out interruption; this plan would avoid all confusion due to the. opposin~ 
party's interruption of the order of questions, but it would increase the con
fusion which arises from the separation of topics JlUturally connected in each 
witness' testimony. (c) Or, taking a medium course, the calling part~· might 
be required to examine each witness originally without interruption, allCl 
then the other part~', at the close of each single examination, be required 
and allowed to put such questions as he desired, so as to dispose entireb' of 
each witness, by a double examination, before another witness was called; 
this plan avoids the extreme of confusion due to either of the aboye causes. 

It is this third plan that the common law fixed upon long ago, as embody
ing practically the greatest ad\'antages and the fewest disad\'antages: 1 

1726, C. B. GILBERT, Evidence, 146: "The \\itness produced must first be examined 
on the part of the producer, and then the other side may examine him; and this is a 
regula.tion that naturally follows the true order of things; for it is proper first to enquire 
what a witness can prove, before you are to examine what hath not fallen under his 
knowledge." 

1746, L. C. HAHDWICKE, in Lord LOI'Ot'a Trial, 18 How. St. 'fr. 658: "l\Jy lords, the 
rule for the examination of witnesses in this Court, in either House of Parliament, and 
everywhere else, is that . . . all questions that are asked, whether touching the matter 
of fact to be tried or the credibility of the witness, are to be asked at the proper time. 

omit.ted); Yukon: Consol. Ord. 1914, e. 48, 
Rule 268. 

But the jllry may be rreal/ed, before sepa
ration, to recon8ider a verdict founded on a 
palpable bllt inadvertent failure to observe 
instructions (post, § 2350). 
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2 1891, Clavey D. Lord, 87 Cal. 413,416, 419, 
25 Puc. 493. 

§ 1882. 1 Many codes explicitly confil'm 
this common·law rule; the provisioDs are 
quoted ante, § 1866. 
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The party who produces a witness has a right to go through the examination first, and 
then the other sidc rross-e:xamincs him; and after that is over, thc judge asks him such 
questions as hc thinks proper; unless, as I said before, there bc any objections to the ques
tions, or any doubtful mattcr ariscs that wants immediately to be cleared up. The same 
method is to be observed here; and the reason of it, my lords, is that unless your lord
ships observe this method, you "ill be ill perpetual eonfusioll." 

The peculiar effects of the common-law arrangement, as contrasted with 
the other two modes, is 011 the one hand, that it secUl'es to each party the 
untrammelled pursuance of his own line of' proof in the handling of each 
witness; and, on the other hand, that it proddes for the exhaustion of the 
entire knowledge of each witness at a single occasion b~' the successi .... e ex
amination of both parties before he lea\'es the stand, and thus secures the 
concentrated attention of the tribunal to the significance of his testimon~' 
as a whole and the bearing of his general credit on his specific statements. 
This general purpose and spirit of the common-law method will be of im
portance in assisting to solve the much-mooted problem of the scope of 

• • cross-examma tlOn. 
Thus the questions that arise for consideration im'o!ve mainly the pro

priety of exceptionally allowing a second examination b~' either part~' while 
the witness is still on the stand, and of allowing his recall after he has left 
the stand when the parties have once declared their examinations ended, as 
well as of determining the allotment of topics to these various stages of 
examination. The stages may therefore be grouped under the following 
heads: 1. Original Call: n. Direct examination; b. Cross-examination; c. He
direct examination; d. He-cross-examination; e. Subsequent examination::;; 
2. Recall: a. for Direct examination; b. for Cross-examination; 3. He-recall. 
for either party. 

1. Original CaJl 

§ 1883. Direct Examjnation, in general; Putting in Documents. There are 
in general no detailed rules limiting the topics appropriate for the direct 
examination. The party at that time puts ill the e\'idcnce cOllstituting his 
own case; but the rules that affect him therein ha\'c refcrence to thc stage 
of the case at large, and not to thc stage of cxamination of the individual 
witness; accordingly, all the rules already dealt with (anie, §§ IS69-18i2), 
though thcy find usual application during a dircct examination, JUl\'e no 
essential connection with it. 

Furthermore, it is of course ell.'Pccted that the first or direet examination 
will be utilized for obtaining all that the witness knows in the party's favor, 
so that no further examination will be needed for the same party; and this 
assumption is the foundation of the rules that apply whell a re-direct ex
amination (post, § 1890) or a reeall (posi, § 1898) is desired. And finally, 
the direct examiner is entitled to complete his examination on all the tlesired 
topics before the opponent's cross-examination begins, - a fundamental rule 
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of the Anglo-American system. protecting the examiner from distracting 
interruptions. l 

There seems to be but one rule distinctively affecting the direct exami
nation as such, namely, that in prm·ing a document's execution, the document 
must be formally put in e\'idence and read to the jur~' before the close of the 
direct e.tamination of the proving witness; otherwise. a party might unfairly 
postpone putting in the document until the witness had left the stand, and 
the opponent would thus be ueprh'ed of the opportunity of cross-examining 
the witness as to its contents.2 This rule is in spirit akin to that already 
noted (ante, § 1858) requiring the document's exhibition to the opponent; 
and it may profitably be compared with the rule for documents proved on 
cross-examination (post, § 1884), the rule in The Queen's Case for documents 
used in contradiction of a witness (ante, § 1259), anu the rule for documents 
lost and the like (ante, §§ 1870-18(2). 

§ 188-1. Cross-Enmination, in General; Postponement and Wa.iver; Put
ting in Documents. The cross-examination. or examination by the party 
not calling the witness, follows imlllcdiately the direct examination, in cus
tomary order prescribed by the common law (allte, § 1882). 

Since the purpose of this immediate sequence is to furnish the tribunal 
with the means of fixing the net significance of the witness' testimony while 
the tenor of his direct testimony is fresh in their minds, it seems proper 
enough to hold that the opponent u; entitled to this immediate sequence, in 
order to expose without delay the weak points of the testimon;.' against 
him.! Yet it can hardl~' be doubted that, upon the general principle of 
the trial Court's diseretion (ante, § lSGi), It postponement may be granted 
where fairness seems to require it.2 Conversely, the calling party is entitled 
ordinarily to insist that the cross-examination be had i1l1mediatel~r; though 
here also the trial Court's discretion may postpone it, in part or in whole, 
at the opponent's request; 3 especially since the full significance of the cross-

§ 1883. 1 Cal. C. C. P. § 2045 (" The testimony, becaus~ of his intoxication. in
direct examination must be completed before timating that he could be later rccalled for 
the cross·examination begins, unless the cross-examination; held improper). 
Court otherwise direct "); repeated in the But where the party opponent is called, 
other Cod~s founded on the California Code. under the statutes (ante. § 916) pelluitting him 

2 This rule has been laid down in only a few to be treated as if on cross-examination. this 
jurisdictions. but it deserves wider acceptance: is perhaps to be regarded as a stage in itself, 
:irk. Dig. 1919. § 4194 (if 11 writing is "proved so thut the opponent cannot thereupon as of 
by the witness and allowed by the Court, it right testify further for himself. as if on re
lIIust be read to the jury before his testimony is direct examination; the trial Court may 
(·losed; otherwise, it cannot be read unless the therefore require him to wait till his own case 
witness is recalled "); Ida. Camp. St. 1919. is put in: WOO, Jones I). Bradford. 79 Minn. 
§ 8041 (writing proved by a witness" must be 396. 82 N. W. 651; 1904. Olson v. Aubolce. 
read to the jury before his testimony is closed. 92 Minn. 312. 99 N. W. 1128. 
or it cannot be read except on recalling the The statutes quoted ante. § 1866. lay down 
witness"); Or. Laws 1920. § 866 (like Ida. the orthodox rule for the sequence of cross
Camp. St. 1919. § 8041). cxaminution; but their provisions should not 

§ 1884. 11856, Fralick v. Presley. 29 Ala. be dpemed to prevent the above flexibility. 
457.461; 1905. Miller I'. Carn('s. 951\1inn. 179. ~ 1888. Parnell Commission's Proceedings • 
103 N. W. 877; 1879. Stute ~. McNinch, I:! 7th day. Times' Rep. pt. 2. pp. 46. 66. 
~. C. R9. 95 <the Court allowed the prosecution 3 1820. Queen Caroline's Trial. Linn's cd .• 
to withdraw a witness at the dose of his direct I. 207; s. c .• 2 B. & B. 287; 1874. Rush ". 
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examination can often not be brought out until other witnesses of the calling 
party have testified. But where the opponent has once entirel;v waived 

tion, he may not later claim the privilege without the Court's 
consent given in discretion.' 

When there are two or more opponents, the order of their respective cross
examinations must rest with the trial Court to determine.s 

'Where the cross-examiner proves a document by the witness, Ullder the 
orthodox rule allowing him to put in his own case on cross-examination 
(p08t, § 1885), it would seem that he ought to be obliged to put it in for
mally as evidence before closing his cross-examination, so as to enable the call
ing party to reexamine the witness as to the document,6 for reasons much 
the same as in the case (ante, § 1883) of a document proved on direct ex
amination; the only conceivable (but hardly sufficient) ground for distinc
tion is that in the prese,nt case the witness is under the calling partis control 
and may therefore be kept in court for a prospectiYe reexamination when 
t1le cross-examiner shall have later put in the document. Where the docu
ment is one containing a sclf-contradictory 8tatemcnt used to impeach the wit
ness, it seems that this result is indeed reached by the rule in The Queen's 
Case (ante, §§ 1259).7 

§ 1885. Putting in One's Own Case on Cross-Enmjnation: (1) OrthodoJ: 
Rule; (2) Federal Rule. The grea~ question that arises as to the scope of 
the cross-examination is whetlier the op'poneE!_J.l}!ly. . .1l.pgJJ.!ll_e,~,t:Q~~~e~amil)a- -; 
tion elicit the witness' knowledge as to 'Picts that constitute part of the op- i 
ponellt':~ own case, or whether he is confined to the matters already dealt \ 
with in the direct examination or at least to the topics connected therewith. I 

French, 1 Ariz. 99, 140. 25 Pac. 816 ("The 
party entitled to crosti-cxumine may waive 
his rights to do so at the time, and recall the 
witncss and croSti-examine him after he opens 
the case"). 

, 1895, Chapman v. James. 06 Ia. 233, 64 
N. W. 795. 

For the consequences of n loss of the oppor
tunity to cross-cxamine, through poslIJOne
ment or through the witness' illness or death, 
with refcrcnce to the inadmissibility of the 
direct testimony, sec ante, §§ 1:391, 1392. 

5 1892, State 1'. Howard, 35 S. C. 197. 14 
S. E. 481. 

For the rule against using more IhGlI one 
coun8el to cross-examine for Ihe .,ame pw'ly, sc'e i 
anlc. § 783. ' 

For the restriction of the lenolh of lime of 
a cross-examination, see anlc, § 78a. 

6 Accord: the statutes cited anle. § 1883. 
Contra: 1835, Holland 1'. Recves, 7 C. & P. 
36, 39; 1905, Allnour Packing Co. 1'. V. Y. 
Produce Co., Ala ,39 So. 680, 8emble 
(the document cannot be put in until the 
cross-examincr's own case is opened). 

Conversely, the cross-examiner is enlit/ed to 
put it in then: 1833, Stephens 1'. Foster, 6 C. & 
P. 289 (paper referred to in cross-examination 
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of a deponent; cross-examiner is entitled to 
read it us a part of the cross-examination). 
Contra: 1816. Graham v. Dyster, 2 Stark 21, 
23 (thc plaintiff having failed to produce 
letters on notice from the defendant, the latter 
was not allowcd to cross-examine the plaintiff's 
witnesses to the contcnts; such proof being 
properly resef\'cd till the time when the orig
inals would have been produced); 1817, 
Sideways r. Dyson, 2 Stark. 49 (the plaintiff 
having refused to produce his books during 
cross-mmmination of his own witnessee, the 
defendant was not allowcd to gh'c evidcncc of 
their contents nt that stage. although the rule 
was conceded to be .. rigorous "); both of 
thesc rulings were by L. C. J. Ellenborough. 

Otherwise, naturally, in Courts which do 
not accept the orthodox rule (post, § 1890) for 
cross-examinution: 1903, Kroctch 1'. Empire 
M. Co" 9 Ida. 277, 74 Pac. 868 (" The practice 
of allowing a party to identify and intro
duce exhibits on cross-examination of his 
adversary's witness . , . should seldom be 
permittcd "). 

7 Compare also the other rules as to docu
ments (anle, §§ 1878, 1883), and thc rule for 
8howing Ihe document 10 Ihe opponC1lt (alllr, 
§ 1861). 

, 
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(1) In England, and in the United States down through the first quarter 
of the 1800s, there was apparently but one view upon this subject. There 
seems, indeed, to have been no question at all; so that in English judicial 
opinions an express statement of the rule is scarcely to be found. l That 
rule which may be termed the the 
above alternatives: , . 

- ,,"" ... ... 

1829, SUTHERLAND, ,J., in Fulton Bank v. Stafford, 2 Wend. 483, 485: "'When a witness 
has been sworn in chief, the oppositc._I>&rty-may-tlot.only_cross-cxarnine- him in relation 
to the point which he was called to prove, but he may examine him as to any matter em
braced in the isslle. He moy cstablish-his·dcfellcc.hy .. him-without·calling·any.other wit
nesses. IfJ1.C is ~_competent witness to 'the jury for any purpose, he is so for all purposes." .-- . -'_. ..' 

(2) But in the ;year 1827, Chief Justice Gibson, of Pennsylvania, in deal--
ing with a related point, chanced to remarK (without citing an authorit~·), 
that, as the ordinary rule, the cross-examining party should not" prove his 
~ case by evidence extracted on cross-examination," and' also' that a witness 
[may not be cross-examined to facts which arc "wholly foreign to what he 
;,has already testified": 

1827, GIDSON, C. J., in Ellmaker v. Buckle.V, 16 S. & R. 72, 77: "A witness may not 
be cross-examined to facts which arc wholly foreign to the points in issue (and I would 
add, to what he has already testified) for the purpose of contradicting him by other evi
dence. . • . In ordinary cascs, the witness lIlay be cross-examined by the party adverse 
to him whose ,\;tnes5 he is at the time, and even then only to discredit him or to bring 
out something supposed to be withheld; •.. [but this is subject to enlargement in the 
Court's discrction in special cases], and for myself, I would not without further considera
tion pronounce the exercise of the disl'retion, depending as it does on circumstances which 
cannot be fully made to appear in a court of error, to be a legitimate subjeet of a bi\1 of 
exceptions. If, then, a party may not prove his case by evidence ell.1;racted on a crogs
examination after he has proposed his case to the jury, • a fortiori' he may not do so before." 

The remarks put forth in this opinion (which were by no means consistent 
with themselves, and contained the germs of a practice that would havc 
been repudiated by the great Chief Justice) seem to have received no further 
attention at the time in other Courts. But in 1840, Mr. Justice Story (also 
speaking obiter, and also without citing a single authority) was found to lay 
down in the Federal Supreme Court a rule of similar purport, though of 
slightly different phraseology a difl'erence, nevertheless, which has served 
more than anything else to introduce the extreme rulc (equally unantici
pated by the learned Federal judge) which now prevails in many jurisdictions. 

--This rule which may be termed the Federal rule, because through Mr. 
Justice Story's sponsorship it lost its local character and obtained wide cur-
rency was as follows: 

1840, STORY, J., in Philadelphia & T. R. Co. v. Stimpson, 14 Pet. 448, 461: "rrhe an
I swers in controversy were inadmissible) upon the broader principle (now well established, 
l although sometimes lost sight of in our loose practice at trials) that a party has no right 

,1885. 1 See the English cases applying it, POI!, Ii 1891-1893. 
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to cross-examine any witness except as to facts and circumstances connected v,ith th~ 
matters stated in his direct e.xamination. If he wishes to examine him to other matters, } 
he must do so by making the witness his own, and calling him as such in the subsequent""' 
progesss of the cause." 

'Where the great Federal judge the most yersatile and encyclopedic mind 
among American jurists obtained the "estahlished" rule thus first intro
duced into circulation, it is difficult to say.2 He did not find it in the ortho
dox: and accepted common-law practice either of England or of the United 
States; for there appear to have been up to that timt: \t:xcept ill Pennsyl
yunia) no other rulings to that effect. It is clear that the earlier practice, 
as ascertainable from prior rulings in half a dozen jurisdictions,3 had been 
in harmony with the orthodox: English practice. It is possible that l\Ir. Jus
tice St(Jry was merely expounding the Pennsylyania rule, as he was bound to 
do (ante, § 6) for a Federal trial Court sitting in Penns~·lvania.4 It is ulso 
possible, and even probable, that he had in mind a passage, uttered just a 
hundred years before, in which Lord Hardwicke's recollection, when sitting 
as Chancellor, of the practice at the common-law bar, is made to serve as 
authority: 

1740, L. C. H.UinwiCKE, in Dean oj ·Ely v. Stewart, 2 Atk. 44, "laid down the following 
rules in this cause: . . . Where at law a witness is produced to a single point by the plain
tiff or defendant, the adverse party may cross-examine as to the same individual point, 

. but not to any new matter; so in equity, if a great \'arie~' of facts and points arise, and 
a plaintiff examines only as to one, the defendant may cross-examine to the same p<'int, 
but cannot make use of such "itness to prO\'e a different fact." h • '., 

The practice at common law at the time when the Chancellor spoke does not 
bear him out in his assertion; 6 nor can his authority to speak of the com
mon-law rule be regarded as weighty, for his experience at that bar had 
been comparatively scanty.7 So far as the practice in chancery may have 
seemed to Justice Story to have a bearing, it was hardly fitted to come into 
competition with the common-law rule as a claimant for favor. The rule 

~ 1874, Dunne, C. J .• in Rush v. French, 
1 Ariz. 99, 133, 25 Pac. 816: "We cannot 
know what the Court meant by saying that 
the principle involved in the second declaration 
was • well scttled.' They could not have 
meant well settlcd in England, for such had 
never bcen the rule there; nor in Massachu
setts, VetIJIont. New York. Ohio. \Viscollsin. 
or Missouri. The case they had in hand was 
from Pennsylvania, and the rule in that Statc 
was, it is true. settled. as the Supreme Court 
says; but whether they meant that. or that it 
was settled ill the United States circuit court 
for Pennsylvania. or what they meant. we 
cannot tell." . 

3 Sec the rulings cited post. § 1890. in Mary
land, Louisiana, Massachusetts. Missouri, New 
Jersey, New York, North Carolina, South Caro
lina, and the Federal Court. 
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4 Compare the remark of C. J. Dunne. ill 
t .) no e _. supra. 
~ The same judge is elsewhere reported as 

follows: 1743. L. C. Hardwicke, in Vaillant 
v. Dodemead. 2 Atk. 524 (said that "wherever 
at law the party calls upon his own attorney 
for a witness. the other side may cross-exllnline 
bim. but that must be only relative to the 
same matter, and not as to other points of the 
cause"; bllt this is explained easily enough 
as stating tbe limited effect of the waiver of the 
privilege. posl, § 2324). 

6 Of the later practice there can be no 
doubt whatever; see §§ 1891-1893, post. 

1 He was only three years at the common
law bar. then fifteen years at the chancery bar, 
then Chief Justice of the King's Bench 
(mainly in criminal cases) for three years: and 
had been four years Lord Chancellor in 1740. 
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in chancery was indeed apparently what Lord Hardwicke declared it to 
be (though, oddl~' enough, there appears to have been nC' other ruling than 
his own during the course of a century).8 But the syscem of cross-examina
tion in chancery had long been notoriously a failure, and was already practi
cally abandoned as a weapon of defence. 9 It was therefore singular that 
Justice Story (if indced he was thinking of the chancery rule) not merely 
8hould have deviated without precedent into a practice having in 
this respect conditions peculiar to itsclf and differing radically from the 
common law, but should have gone for guidance to a system of 
cross-examination which had for a generation or more been stunted and 
devitalized. 

In any event, the rule thus presented by him to the country at large must 
be regarded as a suddcn innomtion upon the hitherto general and accepted 
practice of the common law, both in England and in the United States. 
Whatever its later currency, it came before thc profession at that time as 
an interloper, with all the weight of experience against it. It was bound 
to justify itself, in reason and in policy. Whether it has done so ma~' now 
be considered. 

§ 188(3. Sallie: Original Form of the Federal Rule; Trial Court's Discre
tion; Cross-Examiner's own Affirmative Case excluded. Before considering 
the respective policies of these opposing rulcs, it is nccessar~' to keep in 
mind that in their original form the~' were never put forward by their eminent 
sponsors' as' ally thing 'but rl~CS of customary and normal practice, subject 
always.to_th.~~neral principle .(g,lltPJ .. § lS()7) tha~, the trial Court 1IlC!-il in its 
di..vcretion allow ex"CcjJi'wiii."'·-CI;ief Justice Gibson, the vcry progenitor of the 
FederarFule;-aecliirelr radically that he "would not without further consider
ation pronounce the exercise of the discretion, depending as it does upon cir
cumstances which cannot be fully made to appcar in a court of error, to be 
a legitimate subject of a bill of exceptions." In the Penns~'I\"ania and the 
Fedcral Supreme Courts the two most notably associated with this rule -
this controlling principle of discretion has from time to time been expressly 
emphasized (post, § 1890). In this pure form of these rules, then, the sup
posed disadvantages, which have been by the champions of either put for
ward as marking the enforcement of the other rule in extreme cases, are 
reduced to a minimum, and may often be practically inconsiderable. The 

8 Greeley. EvHencc in Equity. 50. and ignorant, not only of what the witnesses on the 
Daniell, Chance", Pleading and Practice. I. otber sidc have eaid. hut of what they have 
922, cite only tbis cn'>e of Ely ~. Stewart. been asked. In such total darkness. n cross-

I 1837, Gresl .. y, t;vidence in Equity. 50. examination is seldom attempted; the most 
note (" Cross-examination. except on this experienced practitioners, I believe, recom
point [to credit), has fallcn very much into mend it only in cases wbere the witness is one 
disuse"); Plumer, V. C., quoted in Greeley. whom it would be necessary or prudent to 
ubi 8upra, 75 ("The glaring defect in the syti- havc examined in chief; .•• [this) leaves the 
tern of taking evidence in chancery. and that examination in Chanccry a mere' ex parte' pro
which renders it insufficient for the elucidation ceeding, and little better than evidence by 
of truth. is the total exclusion of anything like affidavit"). Compare the authorities cited 
an effective crOBS-enmination. Each party is ante, § 1367. 
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trial Court's discretion is intended to give a flexibility that will obviate 
these occasional disadvantages. 

Thus the only question of controversy that would properly have remained 
would be whether the one or the other is better suited to be the foundation 
for the usual (not the necessary or invariable) order of evidence. But u 
fortunately this same qualification, always assumed by the inventors of 
the rule as an inseparable part of it, has usually been lost sight of by their 
followers at least among the adherents of the Federal rule. While seldo :--
expressly denying the principle of discretion, they have come practically to 
ignore it. By ignoring it, they have reduced the rule itself to a fixed and 
deadened formula; and they have thus emphasized and made actual and 
frequent the possibilities of practical harm which were otherwise only latent 
in it. In considering, therefore, the policy of the Federal rule as actually 
administered by most of the Courts adhering to it, account must be taken of 
the drawbacks which attend its actual workings in this extreme form, even 
though they were not inherent in the rule as originally advanced and correctly 
applied. 

Furthermore, the rule has suffered degeneration in another respect, in the 
hands of most of its modern-~dIierents. For it would __ 5ecm th;lt both of the 

__ ... L 

eminent judges, . Gibson and Story,. whopromulgated,jt, understood it to 
"-

, 

exclude only the putting in of the'opponent!s"oum __ case, i. e. the Ilew facts- , ~-
constituting his affirmative defence (whether strictly appropriate to an affirm- ,',"'. 
ntive plea or not); yet thei!:.l!l1!g~ag~Jllade iLpossible-fOt:-.their lellowers to, ".,: ! ~',', < \ 
forbid an examination to allyth~lgn£ut th!:J2r.ecise. llwtter3-testifi~d, by the wit- ':':'", ' I I -

, ,_,._ .... 7.'(0 , ' ' 

1le.'1.'1 on the airecle"iaminafio'n, even to matters which J?r~?perb: .Q.Ollcerned the , . 
caIling-Ijif~tS:'~b~n (!~~~_u6Q~L!~~_~lte~a,~!9~~ ,.~r .liis:pleading. This extreme 
interpretation of the rule has also led 'to 'the emphasizing of special disad
vantages, which must be reckoned with in weighing the respective policies of 
the two rules as actually administered. The arguments against the Federal 
rule (set forth post, § 1888) are both entitled and obliged to deal with it in 
the degenerate form in which to-day it is practised in most of its jurisdictions. 

§ 1887. Same: Policy of the Federal Rule. The Federal rule has labored 
under one notable disadvantage, namely, it has never found, among judges of 
accepted eminence, a single defender other than its progenitor, Chief Justice 
Gibson. In searching for the reasons upon which the rule is supposed to be 
founded, attention is attracted by the circumstance that the greatest names 
are found as expositors of the reasons against the rule. The best that can be 
said on behalf of the rule seems to be contained in the following passages: 

• 

• 

1843, GIBSON, C. J., in Floyd v. Borard, W. & S. 75, 76: "The difficulty is to fin b ~:1 t ~ t-
Il reason for those English decisions which hold the party to a different course, and allow W1. I 
the witness to be cross"'!xamined to evcry transaction within his knowledge in the hands -= 0 Thfv\.w) 
of the party who is first compelled to call him. This would seem to be foreign to the end 
of a cross-examination, which is not to give the party an advantage in the manner of in-
troducing the facts of his case, but to test the credibi!ity of the witness as to what he has 
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testified; ••. and I Illay add that to reward a party with the privilege of putting lead
ing questions for bringing forward a branch of his case out of order would reward him 
for throwing the ca\l~e into confusion. Where the testimony of a witness is required to 
establish a fact which is part of the defence, it is a dictate of justice that no advantage be 
given to either party in the manner of eliciting it. But an advantage is in truth given, 
and for no adequate reason, when a party is allowcU to bring out his part of the case by 
cross-examination, merely because the opposite party had been compelled to call the \\;t
ness in the first instance .... It would be better to say that each party should call the 
witness to serve his turn, and make him his own for the time being, than to entangle the 
justice of the case in those distinctions with which the English judges have surrounded 
it. A plaintiff may be compelled to call the defendant's principal witness to some matter 
of formal proof, and it is easy to s(''e that the justiee of the case would not be promoted 
by aliowing the defendant for that reason to break in on the plaintiff's order of proof by 
introducing his defence and eliciting the testimony in support of it by leading questions." 

1856, IhcON, J., in People v. Ilort~n, <1 :Mich. 67, 82: "It is certainly desirable not to 
mingle up and thus confuse the testimony of the opposing parties. If the plaintiff first 
presents all his testimony which he considers necessary to support his case, without allow
ing the defendant at the same time to offer a part or all of the testimony upon which he 
relies, and then the defendant prese:lts the evidence which properly pertains to his defence, 
the line of separation is well kept up. No confusion is likely to follow; and the jury, if there 
be one, will be less likely to fall into mistakes or to overlook material facts. Nor do we see 
any objection whatever to this rule. It certainly tends to promote method and order,
two cardinal points in pre3Cnting evidence to a judge. The rule merely regulates the manner 
of the examination. The party loses no rights; he only postpones the time of introducing 
his witnesses." 

1856, HANDY, J., in Mask v. State, :32 :\liss. 405, 4:30: "I consider this latter [or Fed
erall rule as founded on the sounder reason and as establishing the better practice. Cross
examination, 'ex vi termini,' must relate to what has bcen stated by the \\;tness on his 
examination in chief, and it could not properly be denominated cross-examination when 
it ~xtended to new matter, about which the witness had given no testimony. Suppose the 
first \\;tness introduced by the plaintiff testifies only to an isolated fact, as, for example, 
the execution of a document relied on by the plaintiff as evidence; would it be competent 
for the defendant to anticipate the merits of the case to be developed by the plaintiff, and, 
by way of cross-examination, to examine the witness as to matters which he supposed to 
be involved in establishing the plaintiff's case, and go into the merits of the whole ease? 
Such a course would scarcely be sanctioned or tolerated by any court. And why? Because 
it would tend to subvert the regular order of presenting the case, and lead to confusion . 
• • . The same principle which governs the pleadings between the parties should regulate 
the exhibition of the proof upon the trial; and as each pleading should be strictly in answer 
to that to whieh it applies, so the cross-examination of each witness should be confined to 
the matter testified to ill his examination in chief, in order to produce certainty and dis
tinctness in ascertaining the facts to be proved. This course, while it is sanctioned by the 
rules of logical proceeding, can be productive of no prejudica to a party desiring to prove 
by the witness other matters than such as are embraced in the examination in chief; for 
it is well settled that he may, afterwards, introduce him as his own witness, to prove any 
matters pertinent to the merits of the eause, and that the adverse party having called him, 
is thereby precluded from objceting to his competency, or from impeaching his credibility. 
It is no just objection to this view of the subject, that the party against whom the witness 
is originally called should not be compelled to introduce him as his own witness to the new 
matter, and thereby preclude himself from impeaching his credit. For if he would rely 
upon the new matter proved by the witness, it would be against his inte~est to impeach 
him; and it is to be presumed that if he wished to impeach him, he would not intI-oduce 
him to prove material facts in his case." 
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1864, WALKER, C. J., in Stafford v. Pargo, ~ii Ill. 481, 486: .. [The opponent) has only 
the right to cross-examine upon the facts to which he [the witness] testified in chief. If 
he can give evidence beneficial to the other party, he should call him at the proper time 
and make him his own witness and examine him in chief, thereby giving the other party 
the benefit of a cross-examination on such evidence ill dlief. Otherwise the party calling 
the witness would be deprived of a cross-examination as to e\;dence called out b" the other • 
side, and the party against whom the witness was first called would obtain the advantage 
of getting evidence WIder the latitude allowed in cross-examination." 

These reasons suggest the following comments: 
(a) A reason advanced bj' Chief Justice Gibson is. tl~_~.Utj.~_<~:Joreign to the 

end of cross-examination. ' .. to allow' the ,\'itne~s t9 be .cross-examined to 
every transaction within his knOWledge." This, however, isa nJer.~.pegging 
of the v~.!'y .. q~.~stion at issue. Furthermore, the general nature of the com
mon:law arrangement of examinations (allte, § 1882) suggests precisely 
the contrary, namel~', that the function of cross-examination is to exhaust the 
witness' knowledge on all points on which he has any that is relevant to the 

• 

II , . / . 
• 

trial. A much more natural assumption is th.~Lone mruitLbV the judges later .. ...-/ Y1/J . 
quoted (lJ08i, § 188i),1;;umer~~--tfia(tfie "primar~' obligation of the oath is 
to elicit the whole truth." 

(b) Another reason put forward is that t~!~ ~!:!!~.~.tends-to--promote order 
and 1T1ethod." If by this be meantthiiitJi'e rule is in theory more orderly, 
in that it aims to keep the facts of the opponent's case from confusing the 
jury and complicating the proceedings until the proponent has fully set forth 
his own case, this much may be conceded for the rule in its pure form,2 
although ill its usual form there is not eyen the semblance of such a scientific 
demarcation, since the rule turns on whatever line of facts the proponent 
may have chosen to take up in the direct examination. But if it be meant that 
simplicity is actually attained and that confusion is in fact avoided, th 
precise contrary has been shown by experience. 

(c) Another suggeste~ reason is.tha~. ~l~,~.~C:~~~~Iu. .l!~rtY... qt~!3,M!J.~~_!g8es the-I 
benefit f!ter08.'~-:,~·amiiiatzon on t!Je facts,fornllDg .. part .. oft~e·opponen(s case. \ 
But why should hewflose the benefit of eross-examlllutlOn? He has called--" • 
the witness, and the sole purpose of cross-examination (ante, § 1368) is to 
enable the non~calling party to bring out facts ignored or suppressed by the 
calling party's examination. By direct examination and b~t re-direct exami
nation the calling party may bring out any fact whatever that assists his 
case. The notion that he has any need for a cross-examination is unfounded. 
The re-direct examination is for him a cross-examination to all intents and 
purposes. 

§ 1887. 1 For example, Mr. J. McIver and 
Mr. J. Campbell. 

2 Even this reason would substantially dis
appear if sanction were given (by law) to the 
sensible proposal of all experienced judge of 
the New York Supreme Court, Mr . .Justice 
Leventritt (The Brief, vol. II, p. a:lO, June, 
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1900), namely, tont the defendant be allowed 
a con ciNe opening statement of his ease in op
position, immewntely after the plaintiff's open
ing. Moreover, this renson hnrdly applies at 
aU to a plaintiff's cross examination of Ii de
fendnnt's witness. 

• 
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,--(d) A fourth reason, and the one most frequently reiterated, is the appre
" hension that" if a defendant could make out his case on cross~examination, 
\ he might employ leading qlle8tio118~for the purpose." This is indeed a lament
\ .... aE..Ie bugbear; for it is purel~' the creature of imagination. The adoption of 

the Federal rule will not of itself muzzle the opponent and stifle his ob
noxious leading questions; for it is clear (ante, § 773) that he ma~' ask them 
in any event. The prohibition of leading questions is designed to prevent a 
willing witness from accepting the suggestions pt't into his mouth by coun
sel; it applies, therefore, 'prima facie,' to the counsel of the calling party, and 
it does not apply, 'prima facie,' to the cross-examining party (ante, § 769). 
The rule as to asking about one's own case on cross-examination is purely a 
matter of the order of presenting facts. But the rule as to leading questions 
concerns the partisan disposition of the individual witness, and depends on 
the supposed willingness of a partisan witness to assist his party. Thus the 
rule exceptionally may be relaxed if the witness appears hostile to the call
ing partr, and exceptionally ma~' be enforced if he appears eager to befriend 
the cross-examining party (ante, §§ 77:3, i(4). Its criterion is solely the in
dividual witness' state of mind, not the kind of fact that is to be asked, 
nor the stage of asking. The ver~' same fact may be asked of witness Dol' 
on cross-examination b~' a question leading in form, but may not be asked 01' 
witness Hoe in that form. It is therefore a complete misconception of the 
principle of leading questions to suppose that the use of leading questions on 
cross-examination furnishes an~' objection to the opponent's asking at that 
stage about the facts of his own case, or that it supplies any reason for favor
ing the calling party by forcing the cross-examiner to call the witness again 
so that the former may ask leading questions. If the witness is hostile to 
the opponent, he should be and would be allowed to put his questions in 
leading form whether he asked them on cross-examination or whether he 
called the witness anew at a later stage; and com'ersely, if the witness is 
hostile to the original calling party, the opponent should not and could not 
ask leading questions any the more on this cross-examination than on a direct 
examination at a later stage. This objection, then, may be dismissed as 
founded on a fallacy.a 

(e) Another objection, analogous to the preceding one, bu(less often men
tioned, is that, but for this Federal rule, the cross-examining party could, on 
cross-examination or otherwise, bnpeach the witl1e8.~ through whom the facts 
of his own case are thus proved, though he could not do so if he had been 
compelled to call him for the purp()~e at a later stage. But, again, the question 
occurs, Why should he not? The cross-examiner has not called the witness, 
nor, by calling, represented him as worthy of credit (ante, § 896). Why should 
he not expose his lack of credit, while at the same time utilizing the testi
mony in his favor for what it may be worth? Furthermore, the opponent, 
even after calling the witness himself, may still show his specific falsities 

3 Sec its appearance in a practical form, ante, § 915 (impeaching one's own witness). 
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(ante, § 907) and probabl~' his self-contradictions (ante, § 905); and thus but 
little of real service has been accomplisher!. The appearance in this connec
tion of the unreasoning and ill-deserdng rule against impeaching one's own 
witness is merel~' another illustration (aufe, § 899) of its power to make dis
turbance and confusion without profit to anyone. 

§ 1888. SatCle; Policy of the Orthodox Rule. The Federal rule was in
troduced by two great judges into a system of practice which had apparently 
up to that time known it not. On the names of those jUdges, however, it 
spcedil.y was carried into favor in many Courts. l Its original attraction to 
its propounders lay probably in its apparentl~' logical allotment of 'sllum 
cuique' in the presentation of the respecth'c cases. But it remained to be 
tested by experience and to be compared in operation with the original ann 
orthodox rule. Within a generation it had ample opportunity for this test; 
and its practical weaknesses soon became apparent enough. 

In the following passages will be found the expositions of these defects as 
noted in experience by some of the most eminent names in the law of Evidence, 
as well as some 'a priori' suggestions, shrewd in their prophetic tenor, by 
judges who wrote before the Federal rule had been promUlgated or had ob
tained any footing. The names of Shaw, Bigelow, :\Iartin, Campbell, Chris:' 
tiancy, and Cooley form Ii brilliant list; ana the weight of their opinions 
{'ounts heavily against an unfortunate rule which has threatened to dominate -j 

our entire system of practice: 

1806, Per CURIA!\r, in Sawrey v. Murrell, 2 Hayw. 3\Ji: "It would be a very dangerous 
consequence if when produced by the plaintiff the defendant could not interrogate the 
witnes.~ except as to the facts which she had deposed for the plaintiff; for then all distinct 
fact~ within her knowledge, however much they would operate for the benefit of the defend
ant if brought out, must remain undrawn from the witness, for fear of the defendant's 
being precluded from the advantage of proving her want of credit," 

1811, MARTIS, J., in Durnford \'. Clark, 1 Mart. La. 202 (on Loru Hardwicke's opinion. 
8upra, being cited): "I ha"e never known this practice to prevail, and I cannot on this 
dictum set the verdict of the jury aside. It must be understood as a rule of discipline, intro
duced for the purpose of preserving regularity in the admission of testimony. Every ",it
ness must be sworn to tell the ""hole truth; and if the defendant is not allowed to examine 
the plaintiff's witness at first to any point material to the defence, he has certainly a right 
to call back the .,itness and exnmine him while introducing his own testimony. If therefore 
the defendant's counsel in the present case might at any [i. c. some) stage of the trial have 
compelled the Vlitness to diselose the fact which has heen drawn during the cross-examina
tion, no injury has heen done to the plaintiff by obtaining this part of the e\'idence a little 
earlier than in the regular way." 

1835, SHAW, C. J., in lrJoody '-. Ro'well, 17 Pick. 490, ·199: "Where a '\'\-itness is called 
to a particular fact, he is a witness to all purposes, and may be fully cross .. examined to 

§ 1888. 1 Professor Greenlear's treatise ap- language (§ 445); and yet the author was 
peared in 1842, two years after Mr. J. Story's unable to cite a single other authority than 
opinion was rendered; and no doubt the the rulings of Floyd v. Bovard and Phila. & T. 
forIDer's treatise served us an efficient medium H. Co. t'. Stimpson. Thus the great judge',; 
for propagating the latter's rule. "The nIle name and the author's reverence for his opinion 
is now considered by the Supreme Court of the (the treatise was dedicated to him) combined to 
United States to be well established," is its manufacture the rule almost out of whole cloth. 
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thl! whole case. • • . It is most desirable that rules of general practice, of so much impor
tance and of such frCfluent recurrence, should be as few, simple, and practical as possible, 
and that distindions should not be multiplied without good cau~e. It would be often 
difficult, in n long and complicated examination, to decide whether a question applies 
wholly to new matter or to matter already examined to in ehief." 

1854, BiGELOW, .J.,in Beal v . .Yichols,:2 Gray, 262, 26-1: "A party calling a witness, even 
for foroml proof of a written instrument or other preliminary matter, thereby makes him 
his witness .... It follows that the adverse party has the right to rross-examine upon 
all matters IhIlterial to the issue. Experience has shown that this rule is convenient and 
casy of application in practice, and works IlO disadvllntage to the party who produces 
a witness. On the other hand. a different rule, hy mnking it nceessary for the Court dur
ing the examination of a witness constantly to determine what is or is not new matter upon 
which the opposite party ha~ the right to put leading questions, leads to confusion and delay 
in the progress of trials.·' 

1861. Mes~rs. f)ol/gl(/.~.v. Fenton. SlIthcrlmul, and Arery, arguing in Campau v. Dell'ey, 
!) Mich. 381: "In our judgment it [the English rule) is the only rule which leaves the course 
of cross-examination suffil'ientl~· (rlOC and unobstrueted to make it effective for the attain
ment of tmth in respect to the matters in controversy. The Mile laid down in People v. 
Horton [quoted ,"'pra, § IS87), however plausible in theory, is excC{~ingly misrhievous 
in practi('e. It is altogethel' too nice and refined for practicul application. Under it, in 
most litigated cases, questions of relev:mcy, often of the most difficult and perplexing 
nature. are perpetually springing up during the progress of the trial, occupying the time 
of the Court, and distracting the jury with their discussion; and each of these questions 
must he (Iecided by the presiding judge upon the spot, at the peril of a reversal of the judg
ment. to the great injury of the party if, from misrecollection of the witness' testimOlW 
in chief, misapprehension of the nature of the issue, or any other cause, he commits an 
error, although the error, if ill the way of overruling an ohjection, in most instances works 
no practical injustic.e, But this is not all. The worst efTect of the rule is that it greatly 
impairs the efficiency of cross-examination. If there are any evils in the practical working 
of the English rule of sufficient magnitude to call for its modification or abandonment, 
they arc all avoidCfI, as well as the evils of the rule laid down in People r. Horton, by adopt
ing the rule that whether a party shall he allowed to cross-examine his adversary's witness 
as to the whole case, or by leading questions, rests in the sound discretion of the Court," 

1861, ClllUSTIA~CY, J., in Campau v, Dcwey, 9 ~lich. 381, 417: "[I) When a witness is 
called and examincd by a party, the law and the oath impose the obligation to state the 
whole truth, all the facts within the knowledge of the witness bearing upon the ques
tion in controversy upon which his testimony is sought. The witness may be cognizant 
of ~ome facts which, considered ,,;thout reference to others equally within his knowledge, 
would tend strongly to prO\'e the issue in favor of the party caUing him; while at the same 
time there may be other facts eqllally \\;thin his knowledge, which, considered without 
reference to the former, would have an opposite tendency, or which, considered in connec
tion \\;th them, would explfl.in away or modify the former and give a very different effect 
to the whole. Should a witness in such a case disclose only that class of fncts which oper
ated in favor of the party calling him, his testimony, though tMie in the detail, would be 
false in the aggregate, and have all the effect of intentional falsehood; and, if aware of the 
nature of the controversy in which he is called to testify, he would be guilty of perjury as 
much as if he had wilfully falsified the facts stated by him; and this whether he were cross
examined or not. It is the disdosure orthe facts known to the witness (bearing on the issue) 
(I .• (/ whole which the Inw s('('ks; and a direct exrunination which should be perfectly fair 
wOllld in suC'h a ('ase disclose hoth clnsses of facts and present the witness' knowledge as 
a whole. But the party ('allin~ the witness may::;o allroitly direct the examination in chief 
a~ to llisdn~e only that c111~s of fllC\5 "hil'll tcnd to establish the issue in his favor and to 
conceal those which would destroy or modify their e!Tect. And as Courts, from their ignor-
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ance of the extent of the \\;tness' knowledge and of the plan arranged by the party calling 
him, have no llleans of enforcing the perfect fairn~s of a direct examination, the law has 
given to the opposite party the right to cross-examine the witn~s, for the purpose, among 
others, of bringing out the facts thus concealed, which tend to explain away or modify the 
effect of those stated on the direct examination or to rebut the inference which would other
";5e result from them. . . . :;uch I think are the pUl'ely logical principles of cross-exall1-
ination. . . . But there are many objections to the rule as applied in People 1'. Horton. 
[2] It impairs till' efficiency of cross-examination as a means of detecting error and exposing 
falsehood. and renders it comparatively easy for a corrupt party, by the aid of corrupt. wit
nesses, to fahricate fictitious cases without the risk of impeachment, compelling the opposite 
party to make the \\;tness his own as to facts which might tend to modify the effect of his 
evidence; thus precluding the power of impeudunent. [:~] It tends to break up into df..'
tnched and wielely separated frllgments the state of facts within the knowledge of the 
witness bearing upon the same main point. and whieh would be much better understood 
if stated as one connected whole. The testimon~' of other (and perhaps many other) wit
nesses intervening betwecn the parts of the witness' testimony, the jury are more likel~' to 
confound the testimony of one \\;tness with that of another. The hearing of the different 
parts of the witness' testimony upon each other, and any discrepancies which may exist, 
are not 50 easily discovered, and consC<lllently the eredit of the witness is not so correctly 
estimated. [4] But there is It practical difficulty in the applieation of this rule (as under
stood in People t'. Horton), inherent in the rule itself, and which can only Lc avoided by 
getting rid of the rule as there applied. It adopts, 2.- l'le test of the relevancy of a cross
examination, the bearing of the particular facts sought to be elicited by it upon the partic
ula\' facts brought out on the dirc<~t examination; instead of the main fact or facts whieh 
thes~ particular facts tend to prove; and as these particular facts arc often very numerous, 
and their number and character incapable of restriction, and the question of relevancy may 
arise upon any two of them, and as the degree,- of relation between them ma~' be as nu
merous and varied as the facts themseh'es, it is easy to see that questions of this kind must 
be constantly arising, till the case bristles with points of releyancy. The rule therefore 
leads to almost infinite embarras5ment; and it must amI often does require more time to 
dispose of these questions of relevancy (under tills rule thus understood) than would other-
wise be required for the trial of the causp." -

1862, CAlIPIlELL, J., in Chandler Y. Ai!ison, 10 Mich. 477: "The only object of this 
process is to elicit the whole truth concerninb transactions which may be supposed to have 
been only partially explained, and where the whole tnlth would represent them in a different 
light. 'Vhenever an entire transaction is in issue, evidence which conceals a part of it is 
defective, and not comply with the primary obligation of the oath, which is designed 
to elicit the whole truth. If the witness were (as he always may be) requested to state 
what he knows about it, he would not do his duty by designedly stopping short of it. Any 
question which fills up his omissions, whether designed or accidental, is legitimate und 
proper on cross-examination. • . • A party cannot glean out certain parts, which alone
would make out a false account, and save his own witness from the sifting process by whie·h 
only those omissions call be detected. There could be no such thing as cross-examination' 
if such a course were allowed .... Xo one can be compelled to make his adversary's wit
ness his own to ex-plnin or fill up a trl!nsaction he has partially explained already." 

18i8, COOU;Y, J., in lI-ew l'ork Iran Mine v. ,Yegaunee Bank, 39 Mich. 644, 659 (after_ 
quoting Mr. J. Campbell's words supra): "One might suppose, after reading this language, 
that it was written in anticipation of the proceedings in this very case. . .. Here the 
matter ill issue was confined to the single point of Wetmore's authority to make and indor~c 
the paper suc<l upon.2 ••• But although he was the first \\;tness called, and the case in
volved nothing but paper made or indorsed by himself, he was not asked respecting his 

2 The next two sentences arc for clearness' sake transferred here from the preceding page of 
the opinion. 
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signatures, and the notes were not offered in evidence while he was upon the stand. The 
reason for this was apparent as soon as the cross-examination commenced; for when the 
"itness was rusked any questions concerning the notes, the purpose of which was to show 
that he had signed or indorsed them without authority and in fraud of defendant, and that 
he had admitted that tiuch was the fact, objection was at once interposed on behalf of the 
plaintiff; and the circuit judge, remarking that the witness had given no testimony in 
reference to the notes nor had any testimony been introdueed by any other ~arty in refer
ence to them nor had the notes been put ill evidence, sustained the objection. 'fbe ques
tions on behalf of the plaintiff had been carefully restricted to that part of the facts which 
it was supposed would tend in its favor, and in respect to which a cro~~-examjnation could 
not be damaging, ami were intended, instead of eliciting the whole truth, to concelll what
ever would favor the defense. The "itness, instead of being required, according to the 
obligation of his oath, to tell the whole truth, had becn carefuIIy limited to something less 
than the whole; and when questions were asked calculated to suppl~' his omissions, they 
were ruled out because they dill not relate to the precise circumstances which the plaintiff 
had thought it for his interest to call out. It would be difficult to present a more striking 
illustration of the error in the rule in People t'. Horton than is afforded by this case. For 
here was the principal actor in the transaction under investigation brought forward as 
11 witness to support his own acts, but carcfuIIy eXllmined in such 11 manner as to avoid 
having him utter a single word regarding the main fact though it was pl.'Culiarly "ithin 
his own knowledge, and even his handwriting was left to be proved by another. In that 
manner he was made to conceal not merely a part of the transaction but a principal part, 
and made to tell, not the whole truth according to the obligation of his oath, but a small 
fraction only, a fraction, too, that ,\\'IIS important only as it bore upon the main fact 
whieh was so carefully kept out of sight while this witness was giving his evidence. It is 
true, the defense was at liberty to call the witness subsequently; but this is no answer; 
the defense was not compellable to give credit to the plaintiff's "itness as it,; own for the 
purpose of an explanation of facts oonstituting the plaintiff's case and a part of which the 
plaintiff had put before the jury when examining him. One of the mischiefs of the rule in 
People v. Horton was that it encouraged a practice not favorable to justice, whereby a party 
was compelled to make an unfriendly ,\itness his own, after the party calling him hud 
managed to present a one-sided and essentially false account of the facts, by artfully aiding 
the "itness to give such glimpses of the truth only as would favor his own side of the issue. 
What has been said on this point has in substance been said many times before. Thfl neces
sity of repeating it is a singular illustration of the difficulty with which a mischievous but 
plausible precedent is sometimes got rid of." 3 

\," . """The chief objections to the Federal rIlle may be summarized as three in 
number; and although these apply in aggravated degree to its degenerate 

: form only, and not to its original and pure form, nevertheless, as already sug-
, 

.; gested (ante, § 1886), the rule must be reckoned with as it usually is applied 
.L·.~l1I1d not as it might be: 

(1) The necessity of determining, for each question on cross-examination, 
whether the fact inquired for is properly a part of the case of one or the other 
party produces delay, propagates confusion, and increases the opportunities for 
securing a re-trial on trifling errors of ruling which do not affect the merits 
of the cause or the truth of the facts. Even under a strict system of pleading, 
this possibility is' great; but under the prevailing loose system of pleading 

I In Detroit &: M. R. Co. r. van Stein burg, 17 Mich. 99, 109, the same judge had forcibly
expounded the evils of the rulc here repudiated. 
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they are legion. Moreover, under the degenerate form of the rule (ante, 
§ 1886), not e\"en the rules of pleading can furnish a guide; thc line of dis
tinction changes \vith e\"ery witness, it is both \"ariable and ullcertain; and 
it requires either an impossible feat of memory or a constant perusal of a 
stenographic report to ascertain the standard of decision. Thus are caused 
additional labor in preparation for trial, delay and confusion in its progress, 
and an increased contingency that the work must be done oyel' again at a 
new trial. (2) The opportunities for successful unfair tactics are increased. 
by enabling the calling party to suppress part of thc facts, so as to oblige 
the cross-examincr to call thc witness later as his own.4 The latter's right 
to do this is for him usually no just equh"alent; fir:-;t, because the proper 
time to extract the clesired facts eft'ecti\"ch" is the timc immecliateh' after the . ., 
direct examination; and, secondly, because with a hostile witness it is often 
dangerous, if not impossible, to attempt to obtain the fnets fully at thc later 
stage. The result is (ns the calling party hopes) often to prevent the cross
examiner from obtaining the desired facts at all, because he does not feel 
justified in risking the exercise of his right to call the witness subsequelltl~·. 
This evil is the more emphasized where the witness is himself the party 
opposed to the cross-examiner; especially in a criminal case, where the 
prosecution could not call the accused a~ its own witne~s. except under the 
restrictions of the privilege against self-crimination (post, § 22iG). (3) It 
hampers the cross-examiner subjectivel~" in exercising the fundamental right 
of cross-examination; because, in many jurisdictions following this rule, the 
erratic corollary is enforced that, by asking about his own ca~e on cross
examination, the opposing party makes the witncs~ his own and therefore 
becomes unable to discredit him (nnie, § 914); thC' eonscqucll('e being that 
the cross-examiner feels himself in a constant danger of O\'erstepping the 
line and losing his right to expose a false witness, and thus is obliged to 
leave a large margin for safety. That this produces an unnecessary labor 
and responsibility, and has inevitably a dulling effect upon what should be 
the sharp weapon of cross-examination, must be apparent. In this respect 
the rule has a vicious indirect effect in helping to disarm the opponent of 
his greatest protection against fraud and perjury. A perusal of some of the 
modern rulings enforcing this pedantic application discloses better than 
anything else the degenerate and pettifogging influence of the rule in 

• questlOn. 
These objections, together with other minor ones noted by the various 

judges, ought to be enough to stem the progress of this rule. In its two gen
erations of existence it has gone into many Courts; but in most of these it 
is not too late to turn if not to repudiate the rule, at least to revise and 
restore it to its original and pure form. It was accepted in almost every in
stance merely upon authority, and under the belief that it was, in the eminent 

4 Particularly in the elISe of nn Rccuscd offering himsclf as a witness; see the citations 
po.:, ~ 1890. 
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jurist's language, "well established." Since the test of experience has passed, 
few have been found to defend it; nor can it be successfully defended. It 
has sometimes been called the Amel'ican rule. It is not yet entitled to that 
name, and it must never be. 

§ 1889. Same: (3) Michigan Rule; Cross-Examination to Facts Modifying 
the Direct Examina.tion. It has already been noted (ante, § I88G) that, so far 
as the Federal rule has any claim to scientific orderliness, it rests on the as
sumption that to each party is apportioned a stage of the trial for the presen
tation of the facts supporting his own case, and that it is proper for him to 
present the evidence of those facts in that stage only. Hence, the extent. of 
the prohibition, as it affects the cross-examiner, isIimited to those facts which 
would have formed a part of hi.y own affirmative case at a later stage. In 
this, the pure and only plausible form of the rule, the cross-examiner may 
still inquire as to all facts which mo(lIfy or explal~n away the e.ffect of the facts 
of the proponent's case ([s brought Ollt on the direct e.ramination; and the prohi
bition applies only to his own affirmative case, since the former class of facts 
would not in themselves be a part of the cross-examiner's own case. This 
form of the rule is still open to the first and perhaps other objections already 
noted (ante, § 1880). But unfortunately the originating words of Justice 
Storey and of Chief Justice Gibson (quoted ante, § 1885), prohibiting all 
ex.cept "facts comzccied with the mafiers stated in his direct examination," gave 
to the rule a much broader and a wholly unscientific form. In the result 
(contrary, perhaps, to their real expectations) the latter form, based upon 
their literal expressions, came to be accepted in most of the Courts following 
their rule, producing in its application the most serious of the disadvantages 
latent in it. Against this degenerate form and its practical results, a number 
of Courts have earnestly protested. These have striven, while accepting the 
rule, to enforce it in its pure and only defensible form, and to diminish its 
rigor by a generous interpretation. There is a difficulty in defining the line 
of distinction, especially under a loose system of pleading; but the general 

; purpose and theory is plain enough. 
\ : This form of the rule may be termed the Michigan rule, since the Court 
\ . of Michigan has not only most fully expounded it but has by its sound 
',----•. exposition done particular service in arresting the progress of the inferior 

. form: 

1861, CHRISTIANCY, J., in Campau v. Dewey, 9 Mich. 381,419: "It is further essential 
to the development of the true logical idea of cross-examination to observe that it is the 
tendency of the direct examination which determines the subject of it of a test of cross
examination. For example, it is that essential or ultimate fact in the plaintiff's case which 
determines the logical limits of the cross-examination, and not merely the particular minor 
facts anrl circumstances tending to the proof of that fact. As the plaintiff is at liberty to 
adduce any number of these particular or seconclar;v facts, howeycr disconnected with each 
other, so that they tend to thc proof of thc csscntial rcsultant fact which he is bound to 
establish; so must thc defendant he equally cntitled on cross-examination to elicit any 
number of such particular facts as may tend to disprove that resultant fact or to weakcn 
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the tendency in its favor of the particular facts stated on the direct examination.! . . . But 
these remarks must be confined to such facts on eross-f:xamination as go to controvert so 
much of the plaintiff's case as the direct testimony tended to prove. The party against 
whom the witness is called has no right (and, I think, should not have, under any rule) 
on cross-examination to go into an independent or affirmative case on his own part, which 
does not controvert the 'prima facie' case which the direct testimony tended to prove, 
but seeks to meet it by matter substantially in the nature of confession and avoidance; as 
to the facts constituting such a defense, the onus of proof is on the defendants. And where 
two or more main facts are essential to the plaintitl"s 'prima facie' case, such as the title of 
the plaintiff and conversion by the defendant in trover, and the direct examination has 
been confined to matters tending only to the proof of one of these main facts, the defendant 
should not be allowed to eross-examine as to the other; 2 as this would have no relation 
to the evidence in chief, and coul,1 not therefore in any logical sense be denominated a cross
examination. Such, I think, are the purely logical principles of a cross-examination. To 
apply these principles to the case before us. The main question in controversy was the 
identity of the person under whom the plaintiffs claimcd with the persoll described in the 
treaty by the name of 'l'aueumegoqua. The burden of pro\ing this identity rested with 
the plaintiffs throughout the case. This fact was necessary to constitute a 'prima fal'ie' 
case for the plaintiffs, and "ithout it the defendants nc<.~led no defense. It was a fact, 
then, which belonged to the plaintiffs', not the defendants' case. . . . From the peculiar 
nature of the question, anything which tended to show that some other person was the 
reservee intended by the treaty would also tend to show that the person under whom the 
plaintiffs claimed was not. I t is therefore a mistake to suppose that this could only be 
shown for the purpose of proving title in the defendants; it would defeat the title of the 
plaintiffs, and this was all that the defendants were required to do; [and questions as to the 
presence at the treaty-making of another person of the same name were proper on cross
examination]." 

1862, CA~II'B1~LL, J., in Clwrullcr v. Allison, 10 ;\Iich. 460, 4ii: "The principal point in 
controversy was whether Allison had an unqualified present interest as a tenant of Chandler. 
That he was a tenant was conceded, and the only point in issue on that subject was whether. 
under the terms of his holding, Chandler had a right to require him to leave, in order to 
rchuild upon the premises. The questions put to the witness [Allison, the plaintiff, testi
fying for himself in an action of trespass against Chandler for e:-.-pelling him,] were aimed 
at ascertaining the precise terms of the letting. . . . It is difficuit to perceive any principle 
upon which such qucstions can be held improper on cross-examination. The only object 
of this process is to elicit the whole truth concerning transactions which may be supposed 
to have been only partially explained, and where the whole trutll would present them in 8 

different light. Whenever an entire transaction is in issue, evidence which conceals a part 
of it is defecth'e, and does not comply with the primary obligation of tile oath, which is 
designed to elicit the whole transaction. . .. When the answers are given, the nature and 
e.'i:tent of the transaction bec:omes known from n comparison of the whole. and each fact 
material to a comprehension of the rest is equally important and pertinent." 

1874, Rush v. French, 1 Ariz. !)9, 134, 138, 13!), 25 Pac. 816. The f'ollo~ing rule was laid 
down by the majority. per GARBER, J.: "1. When an adverse witness has testified to 
any point material to the party calling him, he may then and there be fully cross-examined 
and led by the adverse party upon all matters pertinent to the case of the party calling 
him, except exclusively new matter; and nothing shall be deemed new matter except it 

§ 1889. I The next two sentences arc here oC the rule. e. g. in Rush t. French. po«t. It 
inserted from the preceding page oC the embodies the really vicious Ceature of the in
opinion. ferior practice. nurnely. making the rule depend 

2 Notice that this sentence represents a not on the nature of the issues under the plead
qualification or sub-"aricty of the foregoing i'IOs. but on the topics which the direct ex
proposition; and is lacking ill some statements aminer has please.d 10 menlion in hi8 qu~atiotl8. 
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be such as could not be given under a general denial; 2. The fact that evidence called 
forth by a legitimate cross-examination happens also to sustain a cross-action or countcr
claim affords no reason why it should bc excluded." Upon this thc following comments 
were made by DUNNE, C. J.: "[The rule as stated by J usticc Story] is "cry broad; it covers 
an inquiry into 'all the facts and circumstances connected with the mailer stated in thc 
direct examination.' But while it is broad, it is also uncertain, and uncertainty is almost 
the greatest defect a rule can havc. Whatevcr may be urgcd against the English rule, it 
cannot be charged with uncertainty. It possesses ccrtain~' even to my lord Cokc's cele
hrated third degree. Thcrc is little danger of trenching upon its limitations; for it is prac
tically without any. Wc do not wonder that it is popular with judges; for it relicves them 
of all anxi{'ty upon one of the most intrieatc and delicate branchcs of their duty. But 
it seems vcry hard that a party may be allowed to set up new matter in defense and draw 
t.he proof to support it out of the plaintiff's witnesses b~' cross-examination; doubtless it 
is the apprehended hardship of this part of the rule which has tc' : -;ourts to depart 
from it. But whenever they have done so, and havc failer! to 1"1 .' e other definite 
rule, great trouble and difficulty haw followed .... We havc. ')ojection to the 
[Federal] rule as stated by Judge Garber [llCin/.! in substancc the 1', _ .lOted ItUpra], and 
that is the difficulty of applying it with certainty in the hurry of msi prius trials. The 
test as to whether matter is or is not new matter of defensc is, Can it be given in evidencc 
undcr a gcneral denial? and very often it is not easy to say at a moment's notice whether 
the matter is new or not in this sense. The rule would hardly forward business on the 
trial; there would be the same objection by cuunsel as to admissibility, thc samc consump
tion of timc in argument, and the same hesitation on thc part of the Court to dedde. But 
there is this advantage [over the looser form uf thc Federal rulc]; after the trial is ovcr, 
all parties know just what is necessary to determine ,~hether an appeal will lie or not; they 
know where the line is drawn; they can look for it, and when they find it they know that 
they have strurk 'wall rock,' and that it is useless to go furthcr; this is a great deal better 
than trusting to somc other man's idea of the gencral equities of the casco Still, it is a very 
poor substitute for the plain, simple, English rulc, which avoids all possibility of dispute, 
saves all contcntion at the trial, dispatches the husiness at once, and yet, aecording to the 
testimony of our oldest and busiest State, hurts nobody." 

1881, BREWER, .J., in Blake v. Powell, 26 Kan. 320, 328: "A cross-examination is not 
limited to the very day al1d exact fact named in the direct examination. It may extend 
to other matters which limit, qualify, or explain the facts stated on the direct examination, 
or modify the inferences deducible therefrom, providing only that such matters are directly 
connected 'with thc facts testified to in chief." 

§ 1890. Sa.me: State of the La.w in the Various Jurisdictions. 1. With 
reference to the di.8cretionary power of the trial Court to allow variations from 
the customary order, it is clear (ante, §§ 1867, 1885, 1886) that this is an 
inherent assumption in each rule as properly understood. The Courts fol
lowing the orthodox rule seldom forget this; and the Courts in which the 
Federal rule originated (Pennsylvania and the Federal Court) are still found 
recognizing it fully, and declining ordinarily to consider as an error any 
variation sanctioned by the trial Court. But in many of the Courts follow
ing the latter rule the qualification as to discretion is usually ignored, and 
the rule is enforced in its most bigoted form. 

2. With reference to the customary scope of the facts that may be sought 
on cross-examination, the inferior form of the Federal rule is found now 
applied in the majority of jurisdictions. In a large minority the o!'thodox 
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rule prevails. In a small minority (notably l\lichigan and California) the 
better form of the Federal rule (termed above the Michigan rule) is carefully 
enforced. As between the two forms of the Federal rule it is sometimes 
difficult to ascertain which has been adopted, and there are sub-varieties of' 
it. 

3. As applied to the party-opponent testifying in a civil case, the extreme 
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rule is apt to be modified. l As applied to an accllscd taking the stand in his / 
own favor, the rule is often attempted to be juggled with,2 and is also subject. 
to confusion with other principles, to be later discriminated (post, § 1895).3 

§ 1890. I Compare the cases cited ante. land) hIlS always prevailed in this country 
§ 916. until questions hl,,"e bccn mnde at Xisi Prius 

: Compare the rulings in California and within the lust year"; but limiting the ex-
Missouri. intended to prevent this. As applied nmination of an opponent as a witness. under 
to an aeclls':!d the rule is pnrticulnrly absurd. statutory implication); 1861, Dickson t. 
because the prosccution cannot call him as its Pinch. 11 U. C. C. P. 148 (treating the party 
own witnes3. like other witnesses; good opinions by Draper . 

a The rulings in the various jurisdictions C. J .• Richards nnd Hngarty, JJ.; pcr Rich-
arc as follows; but for an accused or a civil nrds, J.; .. The rule which prcvails in England 
opponent as witness the rulings arc sometimes and Ireland, and which I have always under-
liffected by the statutes quoted ante, § 488 stood to be in force here," pel'mits a witness 
(making partios competent). and by the stnt- to be ealled on "to statc all he knew about 
utes quoted ant", § 916 (impeaching onc's own the matters in dispute"). 
witness); and the rulings as to an accused's UNITED STATES: Federal: 1820, Hllrrison 
waiver of privilege against self-criminati'lIl r. Rowan, 3 Wash. C. C. 580 (" Upon the cross-
(post, § 2276) are sometimes not to be distin- examination of 11 witness. he may be asked 
guished from those under the present rule: leading questions, to draw from him a further 

ENGLAND (the cases arc cited post, §§ 1891- disclosure than was mlLde upon the principal 
1893). exnmination and in reference to the matter 

C.U;.WA: British Columbia: St. 1902, e. 22. testified about. But if the cross-examination 
§ 6 (" in cross-examination questions may be respee,ts new matter. leading questions cannot 
asked with regard to any matter referred to be asked"; the ruling thus shows no indiclI-
in the evidenee of the witncJ1s while under ex- tion of a practice at this time to forbid ques-
amination in chief") ; St. 1903-1904.3&4 Edw. tions as to ncw matter, but rather the contrary; 
VII, c. 18, Evidence Act Amendment Act, the rule as to leading questions was an inde-
§ 4 (I'epenls St. 1902, c. 22. § 6); this part of pendent one, aIlte, § 915; notc here. too, that 
the repeal Is an unfortunatll step backwards. the Court was trying a will issue directed by 
lind should be reconsidered; itself in Chancery. yet does not refer tQ a 
Manitoba: St. 1906. 5 & 6 Edw. VII, c. 17, Chancery rule); 1840. Philadelphia & T. R. 
§ 2, Rev. St. 1913. c. 46, Rule 474 (11 party, Co. v. Stimpson. 14 Pet. 448, 461 (Federal 
etc., to a civil action "may be exaInined upon rule laid clown; quoted ante, § 1885); 1861, 
the trial thereof as if under cross-examination Johnston v. Jones. 1 Black 209, 226 (rule of th(> 
at the instance of the adverse party or parties, preceding case" ndhered to "); 1863, Hough-
or any of them, and for that purpose PIIlY be tOll v. Jones, 1 Wall. 702, 706 ("the rule has 
compelled in the same manner, and subject to been long settled "); 1873, Rca v. Missouri. 
the same rules for examination, as any other 17 WaH. 5a2, 542 (cross-exnmination is "usu-
witness to testify, but the party calling for aHy confined within the scope of the direct 
such examination shall not be concluded examination" ; but .. a greater latitude is 
thereby, but may rebut it by coullter-testi- undoubtedly nHownble" for a party-opponent 
mony") ; as witness; when the rnnge is thus enlarged, 
New BruTlllwick: 1859, Atkinson v. Smith, the trial Court's discretion controls); 1879. 
4 AH. 309 (defendant not allowed to cross- Wills r. Russell. 100 U. S. 621. 625 (" A party 
examine to an affil'mative defence: good opin- has no right" to examine on new matter 
ion by Parker, J.); 1870, Fredericton Boom .. without len\'e of the Court," but no prece-
Co. v. McPherson, 2 Han. 9 (defendant allowed dent has declared thnt judgment will be ra--
to prove payment on cross-examination. but versed for a relaxation of the rul~; "it clearly 
not It set-off: 1870, Gilht'rt v. Campbell, 13 would not he Ii ground of error, unless it 
N. Br. 55, 58 (English rule followed); 1892, appelired that it worked serious injury to the 
Schofield v. Anderson. 31 N. Dr. 518; opposite pnrty"); 1883, Gilmt'r v. Higley, 110 
Ontario: 1859, Lamb v. Ward, 18 U. C. Q. D. U. S. 47. 49, 3 Sup. 471 (cross-examination 
304, 313 (per Burns, J.: "That rule [of Eng- held improperly restricted); 1899, Mont-
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gomery II. Ills. Co .. :l C. C. ,\. ,'jr;a. U7 Fpd.IJla its ahsurdity is here illustrated); IUW. 
(rule applied); I:-;!HJ, ~[erchulltH' Life Ass'n Helldre~' I'. G. H., {lth C. C. A., 233 Fed. 5, 15 
v. Yoakum, :m c. C. A. ,~{l, US F('(1. 251 (mle (an example "f the absurdity of tht! Federal 
applied); WOO, l\[e\lridc t'. G. S., ·12 C. C. A. rule; on a elHlrge of partieipating in a fmudu-
:38, 101 Fed. 821 (" It WllH within the discrI.'tioll lent bunking sl'ilCmc, the receiver of tho bank 
of the trilll judge to coniine the cross-exam ina- was rulled, ami a question on cross-exumina-
tion to matters concerning which the witness tion whether the hunk was insolvent wus held 
hud testified 011 his direct eXllmination"); illlpropN because Ilot gNlIlanc to the direct' 
1901, Minc & Smelter S. Co. v. Purke & 1,. t,xamination; ill('identally, the opinion re-
Co., 47 C. C. A. 3'1, 10i !·\'d. SSI. Sl:i5 (held vCllls rank tecbnieality in constming tllll 

properly limited in discretion); lUO:?, McCrea ilHlictlllcnt; that ('riminal procedure hus 
t'. P!lrSOnS, 50 C. C. A. {l12, 112 Fed. 917 aspect~ of degl!nertlcy is plninly illustrated iu 
(cross-examination held properly restricted); this t'ase); WW, DeWitt t'. Skinner, 8th 
i90~, Sauntry v. U. S .• 55 C. C. A. 148, 117 C. C. A., :!a2 Fed. H:! ("The right of cross-
Fed. 132 (confused stlltemClJt, mingling both l'x:lmiuation is not cunfined to the specifi<: 
rules); 100:l, Fourth N at'l Blink r. Albaugh, details of the direct cxumimltion, but extendti 
ISS U. S. 7a4, 23 Sup. '150 (trinl Court's dis- to the suhject-mattpr inquired about"); 1917, 
cretion); 190:~, M'Knight v. U. S., 122 Fed. Coco-Coin Co. v. Moore, 8th C. C. A., 246 
!l:W (Federtll rule applied); IS!)!), Dnvis I'. Fed. 942 (legal services); lOW, Heard t'. 

Coblens, 174 U. S. 719, 726, 19 Sup. sa2 (rule U. S., 8th C. C. A .• 255 Fed. 829 (robbery). 
of discretion applied); 1\)04, Resurreetioll Alabama: 1854, Kelly I). Brooks, 25 Ala. 
G. M. Co. v. 'Fortune G. M. Co., 129 Fed. 523, 527 (may examine as to "al1 facts mn-
668, 674, 681, 685, 64 C. C. A. 180 (" In the terial in the case"); 1856, FfIllick v. Presley, 
Courts of the United States, the party on 29 Ala. 457, 461 (same); 1869, Toole v. Nichol, 
whose behalf a witness is called has the right -13 Ala. 406, -119 (colltra; Federal rule • obiter , 
to restrict his cross-examination to the sub- upproved, without citing the above prec('-
jects of his direct examination, ancla \'iolation dents); Ul(12, .Johnson v. Armstrong, 97 Aln, 
of this right is reversible error." per Sanborn, 7:11, 7a5, 12 So. 72 (orthodox mle applied) ; 
.J.; to speak here of "reversible error" is to 1892, Huntsville R. Co. v. Corpening, 97 Ala. 
bow to the mosi bigoted fetish-likc form of the {lSI, 687, 12 So. 295 (in the trial Court's dis-
rule; in view of Wills v. Russell, 100 U. S., cretion, opponent may cross-examine to his 
supra, eueh a doctrine in the Federal Cireuit own case); 1915, Carter v. Stnte, 191 Ala. 3, 
Court of Appeals is an anachronism, ns well 67 So. 981 (Fralick v. Presley affirmed; tht) 
as a reproach to the name of Justice; it is 'obiter' approved of the Ferlernl mle in Tooh~ 
justly dissented from by Hook, J., who de- v. Nichol, repudiated; but "the exercise of 
e1ares for the priRtine mle leaving this subject the right to cross-examine is subject 1,0 the 
"generally a lIlatter within the sound dis- trinl Court's sound discretion "), 
cretion of the trial Court"; and by Thayer, Alaska: Compo L, 1913, § 2258 (quoted 
J., who expressed the view that it was "over- an/e, § 488); § 1498 (like Or. Laws 1920, 
technical, U1l11ecessary, and unwise',' to in- § 8(0). 
vokc the rule of "re\'ersible error"; it is to Arizona: 1874, Rush V. French, 1 Ariz. 99, 
be hoped that the opinion of these two iudges 1:34, 13\}, 25 Pac. 816 (quoted ante, § 1889). 
will prevail in the practice of the Circuit Arkansas: 1854, Austin t'. State, 14 Ar~, 
Courts of Appeals); 19(H, Balliet V. U. S., . 555. 563 (confining cross-examination to 
129 Fed. 689, 605, 64 C. C. A. 201 (rule "those facts nnd circumstances only con-
applied to nn accused tnking the stand); HUH, nected with the mntters nctually stat()d in 
Garlieb V. Northern p, R. Co., 131 Fed. 837, the direct examination of a witness"); 1909, 
67 C. C. A. 237 (cross-examination held proper St. Louis I. M. & S. R. Co. t'. Raines, 90 Ark. 
on the fllctS); 1909, Harrold V. Terr., 8th 398, 119 S. W. {l{l5 {Austin 1'. St[lte cited; but 
C. C. A., 169 Fed. 47 ("a violation of the right the trial Court'~ discretion is conceded). 
restricting cross-cxnmin:ltinn is re\'crsible California: C. C. P. 1872, § 2048 (this 
error," per Sanborn, J.; this utterly repre- dates after the case in 36 CIII., infra; "The 
hen sible rule is justly protested against. hy opposite Pllrty may cross-examine the witness 
Adams, J., who points out that it was expressly as to any fnets stnted in his direct examination 
repudiated by a majority of the judges in this or connected therewith, and in so doing may 
circuit in Resurrection Gold 1\1. Co. 1.'. Fortune put leading Questions; but if he examine him 
Gold M. Co., and in B!llliet V. U. S., s'upm; as to other matters, such exnminlltion is to be 
the persistent attempt to fix this bigoted nile subject to the same nIles ns a direct examina-
on the circuit should be discountenanced); tion"); for witnesses in oeneral, the rulings 
1909, St. Louis & S. F. n. CO. V. ClllldielT, 8th are ns follows; 1855, Landsberger t'. Gorham, 
C. C. A., 170 Fed. 319 (rule up plied to a witness 5 Cal. 450, 452 (1\-11'. ,J. Story's nIle adopted, 
to a railroad-crossing accident); lillO, JEoliun by two to one); 1857, Thornburgh V. Hand, 
Co. v. Standard M. It. Co., C. C. N. ,J., 176 7 Cal. 554, 561 (" A witness cannot b!' cross-
Fed. 811 (rule applied); 1910, Ferry-Hallork ('x!lmined, except in reference to matters eon-
Co. v. Orange H. B. Co., C. C. N. ,T., 185 Fed. cerning which he hns been examined in chic!"); 
810 (mle applied to patent-infringement cuses; 1850, Jackson v. Fentber River W. Co., 14 
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Cal. 18, 23 (" Courts are apt to take too narrow 
II view of the rights of the examiner in such 
cases"; the rule goes only to this, that "if 
the defendant scts up n defense not necessarily 
iRvolved in the denial of the plaintiIT'5 case, 
but consisting of new matter. then the de
rendant must wait until after his opening 
berore he eITel's pre. ~f of this new matter ") ; 
1864. Aitken v. Mendenhall, 25 Cal. 212 
(cross-examination hdd properly limited); 
1867, Wetherbee t·. Dunn. 32 Cal. 106, 108 
(same); 1867, Harper t'. Lamping, 33 Cal. 641, 
tJ47 (Jackson case followed); 1S68, Thornton 
v. Hook, 36 Cal. 223, 228 (" It frequently 
happens that both sides of a cllse stand in }Jart 
upon common territory, or are founded in part 
upon the same or cognate facts; . . . where 
such are the conditions, the course to be pur
sued must inevitably he left to the discretion 
or the Court below"); 1879, Stein burg v. 
Meany, 53 Cal. ·125 (cross-examination held 
improperly restricted); 1882, McFudden v. 
Mitchell. 61 CuI. 148; 1882, Gridley v. Boggs, 
62 Cal. 190, 200 (here held properly restricted) ; 
1888, Braly r. Henry, 77 Cal. 324. 1!l Pac. 529 
(same); 11>90. Graham r. Larimer, 83 Cal. 
173, 180. 23 Pac. 286 (here held improperly 
restricted); 1891, McFadden I'. R. Co .• 87 
Cal. 464, 470 (same); Wixom ,'. GoodeI'll. 90 
Cal. 622, 626, 27 Pac. 419 (oume); 11>92, 
Westerfield's Estate. 96 Cal. 113, 116. 30 Pac. 
1104 (here held properly limited); IS93. 
Townsend T. Briggs, Cal. -. 32 Pac. 307 
(same); 1897. Tnggart v. Bosch. C'nl. , 
48 Pac. 10!l2 (liberal rule applied); 1901, 
Clarke 11. Clarke, 133 Cal. 667, 66 Pac. 10 
(same); 1901. People v. Altmeyer, 135 CuI. 
80, 66 Pac. 974 (cross-examinu tion held not 
to relate to the sume subject as the direct ex
amination); 1902. People v. Keith, 136 Cal. 
19,68 Pac. 816 (rule applied illiberally). 
In the following cases the rule was applied to 
an accused taking the stand (compare §§ 2276, 
2277, post): 1870, People v. Dennis, 3!l Cal. 
625, 634.; 1871, People v. McGungill. 41 Cnl. 
429; 1873, People t'. Russell, 46 Cal. 121; 
188;, People v. Sutton, 73 Ca\. 243, 15 Pac. 86; 
1888, People v. Meyer, 75 Cal. 383, 386, 17 
Pac. 431; 1888. People v. Rozelle. 78 Cal. 84, 
92, 20 Pb~. 36; 1890. People v. Mullings, 83 
Cal. 138, 1~9, 23 Pac. 229 (an accused who 
merely testifi~~. "I am ~.()t guilty," ma~' be 
cross-examined ou all the fncts); 1892. People 
'. O'Brien, 96 Cal. 171, 180.31 Pac. 45; 1901, 
?eople v. Rodriguez. 134 Cal. 140. 66 Pac. 
174; 1901, People 11. Bishop. 134 Cal. 682. 66 
Pac. 976; 1904, People v. Teshnrn, 141 Cal. 
633. 75 Pac. 338 (like People t .. l\1eMullings, 
with qUalifications); 1904, People v. Podilla, 
143 Cal. 158. 76 Pac. 889 (rule applied in a 
bigoted fashion to prevent the impeat'hment 
of witnesses of the dpfendant); 1904, People 
t>. Uuekley, 143 Cui. 375. 77 Pac. 169; 1906, 
People v, Soeder. 150 Cal. 12, '1'07 Pac. 1016 
(similar to People v. Mullings); 1908, People 
~. Schmitz. 7 Cal. App. 330, 94 Pac. 407 (an 

example of the senselessness of the Federal 
rule, and the litigious ~ambling which it en
courages); 1919, People r. T;yren, 179 Cal. 
575, 178 Pac. 132 (murder; cruss-examination 
of defendant). 

Columbia (Dist.): 1875, CrumeI' r. Culli
nane, 2 MacArth. 197, ::!01 (Federal rule 
adopted); 1886, Woodbury 1'. Di~trict, 16 
D. C. 127, 137 (same; .. an impregnable rule 
of practice"); 1915, Washington R. & E. Co, 
v. Dittman, 44 D. C. Api>. 89 (death by 
wrongful nct; }<'cdernl rule of discretion 
applied) . 

Connecticut: 1868, Stute 'V. Gaylord. 35 
Conn. ::!oa. !!OS ("in practice, such inquiries 
arc often made on cross-examination without 
objection. and allO'l~'ed by the Court as a 
mutter of convenience ") ; !881. State t'. 
Smith, 49 Conn. 376, 380 (Philadelpl>ia &: 
T. R. Co. 'V. Stimpson followed); 1901, 
Murphy t'. Murphy, 74 Conn. 198, 50 Atl. 
394 (trial Court's discretion conceded); 1905. 
Nichols ~. Wentz. 78 Com. 429, 62 Atl. 610 

- (rule applied to t<)stimony to the execution of 
a will); 1916. Levine t'. Marcus. 90 Conn. 
682, 98 A fl. 348 (action against indorser of a 
note) . 
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Florida: 1882, Savage t·. State. 18 Fla. 909. 
957 (cross-examination is limited to matters 
{Icalt with in the direct examination. including 
the whole I)f the details of such matters); 
1~91. Adams t. State. 28 Fla. 511. 531, 10 So. 
106 (cross-examination held l>ropcriy limited) : 
B92. Tischler v. Apple. 30 Fla. la2. 138, 11 
Fl'l. 273 (here held improperly limited, under 
the rule); 1893, Williams v. State, 32 Fla. 
315, 317. 13 So. 834 (the rule allows inquiry 
into "all the facts and circunlstanees con
nected with the matters of the direct examina
tion "); 1896, Thalheim 11. State, 38 Fla. 169. 
20 So. 938 (snme); 1903, Peaden r. State. 46 
Fla. 124, 35 So. 204 (rule applied); 1903. 
Fields 11. State. 46 Fla. 84, 35 So. 185 (rule ap
plied); 1905. Hampton r. State, 50 Fla. 55. 
39 So. 421 (rule applied); 1912. Padgett t'. 
Stnte, 64 Fla. 389. 59 So. 947 (discretion of 
trial Court emphasized). 

Georoia: Rev. C. 1910, § 5871, P. C. § 1044 
(" TI.e right of cross-examination. thorough 
and sifting, belongs to every party as to the 
witnesses called against him "); 1855. Daw
son t'. Callaway. 18 Gn. 573. 585 (orthodox 
rule followed); 1902, Ficken v. Atlanta, 114 
Ga. 970. 41 S. E. 58 (same). 

Hawaii: 1897, Piipiilani v. Houghtailing, 
11 Haw. 100 (cross-examination must "relate 
to matters brought out on the direct examina
tion "); 181)8. Kalaukoa r. Henry. 11 Haw. 
430,431 (similar); Booth t'. Beckley. 11 Haw. 
518.521 (the trial Court has discretion) ; 1904. 
Ahmi 11. Waller, 15 Haw. 497, 501 (Booth t'. 

Buckley, approved); 1904, Flint t'. Flint, 
ib. 313 (similar). 

Idaho: Compo St. 1919. § 8034 (like Cal. 
C. C. P. § 2048); § 8035 (quoted ante. § 916. 
n. 2); 1897, State to. Larkins,S Ida. 200, 47 
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Pac. 945 (defendant in a criminal caGe taking 
the stand; statute applied). 

Illino~: 1864, Stafford 1'. Fargo, 35 Ill. 
481, 486 (cross-examination is confined to 
"the facts to which he testified in chief"; 
yet .. it may be that unless the Court could 
see that such an examination had resulted in 
injury to the opposite party, the judgment 
would not be reversed for that reason alone; 
but being calculated to work injury, such a 
practice should be discouraged"; quoted 
allie, § 1887); 186·l, Chicago & n. 1. H. Co, 
v. Northern Ill. C. & 1. Co., 36 Ill. 60 (eross
examination is limited to the subject of the 
testiruony in chief, .. except b~' the exercise of 
the discretionar'J power of the Court "); 1872, 
Bell v. Prewitt, 62 Ill. 361, 367 (cross-exam
ination on new matter, held improperly 
allowed); 1875, Drohn v. Brewer, 77 Ill. 280, 
282 (cross-examination held properly lim
ited); 1887, Bonnet v. Slattfeldt, 120 Ill. 166, 
172, 11 N. E. 250 (same); 1887, Erie & Pac. 
Despatch v. Stanley, 123 Ill. 158, 14 N. E. 212 
(same); 1889, Anheuser Busch B. Ass'n v. 
Hutmacher, 127 Ill. 652, 656, 21 :t-T• E. 626 
(same); Hanks v. Rhoads, 128 Ill. 4(}4, 407, 
21 N. E. 774 (same); 1892, Hansen v. Miller, 
145 Ill. 538, 32 N. E. 548 (rule applies equally 
to a party-witness); 1898, Wheeler & W. M. 
Co. 1'. Barrett, 172 Ill. 610, 50 N. E. 325; 
1903, Spohr v. Chic:! ~o, 206 lll. 441, 69 N. E. 
515 (hut the trial Court has a "large dis
cretion "); 1904, Dick v. Zimmermann, 207 
Ill. 636, 69 N. E. 7;;4; 1901, Chicago City 
R. Co. v. Creech, 207 111. 37, 69 N. E. 919 (the 
cross-examiner may "elicit suppressed facts 
which weaken or qualify the easc of the party 
introducing the "itness or supporting the case 
of the party cross-examining"; no precedents 
cited); 1909, Schmidt v. Chicago City R. Co .• 
239 Ill. 494, 88 N. E. 275 (after direct exam
ination to a custom of intersecting street
railroads to give the right of way to the car 
which first Ilrrived within 200 feet. a cross
examination as to the len/l:th of time required 
to run 200 feet, etc., would be improper; this 
illustrates the quibbling unpractiealness of the 
nile); 1918, People v. Robertson. 284 Ill. 6!!0, 
120 N. E. 539 (conspiracy; a peculiar nlling). 

Indiana: 1855. Wright v. Gaff. 6 Ind. 416. 
420 (Federal rule adopted in this and the 
following cases); 1&59, Patton v. Hamilton, 
12 Ind. 256; Dearmond v. Dearmond, 12 Ind. 
455, 457; 1863. Aurora v. Cobb, 21 Ind. 492, 
511; 1874, Stinehouse v. State, 47 Ind. 17; 
1881. Johnson v. Wiley, 74 Ind. 233. 237 (" A 
cross-examination must be confined to the sub
ject-matter of the original examination ") ; 
1886, Hunsinger v. Hofer, 110 Ind. 390, 394. 
11 N. E. 463 (cross-examination held properly 
limited); 1837, Cincinnati C. I. & St. L. n. 
Co. v. Lutes, 112 Ind. 276, 284, 11 N. E. 784, 
14 N. E. 706; 1888. Britton v. State, 115 Ind. 
55, 61, 17 N. E, 254 (same); 1892, Chandler 
v. Beal, 132 Ind. 596, 598, 32 N. E. 597; 1905, 
Osburn v. State, 164 Ind. 262. 73 N. E. 601 
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(" When thc direct cxamination opens .:m a 
general subject, the cross-examination may go 
into any phase of that subject"; said of the 
accused's conversations); 1905, Westfall II. 
Wait, 165 Ind. 353, 73 N. E. 1080 (same rule, 
applied to testimony to a testator's sanity) 
'907, Eacoek v. State, 169 Ind. 488, 82 N. E. 
1039 (the trial Court's discrction controls); 
1912, Crawfordsville Trust Co. v. Ramsay. 
178 Ind. 258, 98 N. E. 177 (probllte of a will; 
the testator's physician being examined by tha 
plaintiffs on matters not involving sanity. 
the 07 ;>onents on eroas·examination asked the 
physician's opinion ns to the testator's sanity; 
the trial Court's discretion in excluding this 
was held correctly exercised; it was right to 
leave the matter to the trial Court's discre
tion; but the ruling of the trial Court shows 
the absurdity of the pre8ent rule in practice). 

Indiall Terr.: 1905, Miller v. Springfield 
W. Co., 6 Ind. T. 115, 89 S. W. 1011 (under 
Annot. St. 18!)9, § 2012, the trial Court may 
allow cross-examination on matters 1I0t 
touched on in the direct examinatior·). 

Iowa: 1862, Wilhelmi v. Leonard, 13 Ia. 
330, 335, 8emble (Federal nile applied); 1862, 
Davis v. Simma, 14 Ia. 154 (the "so,und dis
cretion" of the trial Court held to control; 
no cases citec); 1876, Artz v. R. Co .• 44 Ia. 
284, 286 (Federal rule applied in this and in 
ensuing cases); 1883, Glenn v. Gleasoll, 61 Ia. 
28, 32. 15 N. W. 659 (but" much must be left 
to the discretion of the trial Court "); 1885. 
Citizens' Bank v. Rhutasel, 67 Ia. 316, 320, 2ii 
N. W. 261; 1887, Krager v. Pierce, 73 Ia. 359, 
363,35 N. W. 477; 1888, Riordun t'. GUggerty. 
74 la. 690, 39 N. W. 107 (nile liberal1y con
strued where fraud is to he got at); 1888, 
Bulliss v. R. Co., 76 Ia. 680, 681, 39 N. W. 245; 
1894, State v. Farrington, 90 In. 673. 57 N. W. 
60G; 1920, Graves v. Interstllte Power Co., 
189 Ia. 227, 178 N. W. 376 (death by electric 
wire; plaintiff's witnesses not allowed to be 
cross-examined as to notifying deceased of 
danger; unsound); 1921, State v. Walker 
1H2 Ia. 823. 185 N. W. BIg (burglary; rule 
applied to defendant's wife, called to prove 
an alibi; the ruling is pedantieally over-strict, 
of the species that needlessly assi~ts the 
escape of criminals). 

Kansa8: 1872, Sumner v. Blair, 9 Kan. 521, 
526 (cross-examination held too broad, but 
apparently on the ground of irrelevnncy); 
1873, Da Lee v. Blackburn, 11 Ku.n. 190, 
202 (Federal rule applied); 1878, Callison v. 
Smith, 20 Kan. 28, 37 (same); 1881. Blake v. 
Powell. 26 Kan. 320, 326 (see quotation 8Upra, 
§ 1889); 1887, Lawder t'. Henderson. 36 Kan. 
754, 757. 14 Pac. 164 (must be confined" to 
the facts and circumstances given by the de
fendant in his evidence in chief"). 

Kentucky: C. C. P. 1895, § 594 ("the 
~w";itlless' exnminlltion, upon the same matter. 
by thead"erse party is the cross-ell'amination "): 
§ 59S (leading questions not allowable on 
.. new matters "). 

• 
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Louisiana: 1811, Durnford v. Clark, 1 
Mart. 202 (English rule maintained; quoted 
supra, § 1888); 1859, Nieholson t'. Desobry, 
14 La. An. 81, 84 (same); 1878, State t'. 
Swayze, 30 La. An, 1323, 1327, acmble (Federal 
rule applied, but not applicable to the defend
ant in a criminal casc); 1881, King v. Atkins, 
3:3 La. An. 1057, 1064 (orthodox rule applied) ; 
1912, S!.ate v. Oden, 130 La. 598, 58 So. 351 
(illegal liquor-selling; here the startling result. 
was reached that unless the accused does on 
direct examination say something about 
having a Federal revenue liquor license
and would he mention it, unless he went gac 
daft on the etand? he cannot be asked about 
it 011 cross-examination; this ruling effectually 
removes from the d<!fendunt's mind a really 
disagreeable dilemma perjury or discovery 
-" in taking the witness stand); 1913, State 
1'. DeliaI'd, 132 La, ·191, 61 So. 537 (opinion not 
en tirely clear). 

Maryland: 1815, Shields 1). Millet, 4 H. & J. 
I, 6, semblo (orthodox mle applied); 1878, 
Griffith v. Diffenderfer, 50 Md. 466, 478 (Phila. 
& T. R. Co. 1). Btimpson followed); 1881, 
Herrick 1). Swomley, 56 Md. 439, 455; 1903, 
Black v. Bank, 96 Md. 399, 54 At!. 88 (subject 
to the trial Court's discretion); 1916, Flaccus 
Glass Co. v. Gavin, 39 Md. 431, 98 Atl. 213 
(contract for bottles). 

Massachuactts: 1809, Webster v. Lee, 5 
Mass. 334 (the opponent" might very properly 
cross-examine him us to all matters pertinent 
to the issue on trial"); 1831, Merrill r. Derk
shire, 11 Pick. 269, 273 (" He was sworn gen
erally in tho suit, and cannot be restricted in 
his testimony to facts relating to such indiy
idual or such parts of the case as the party 
ealling him may choose to select "); 1835, 
Moody 1). Rowell, 17 Pick. 490, 499 (" Where a 
witness is called to a particular fact, he is a 
witness to all purposes"; quoted anlc, § 1888) ; 
1848, Com.~. Eastman, 1 Cush. 189, 197, 217 
(here, by allowing the prosecution to cross
examine the defendant's witnesses); 1851, 
Burke 1'. Miller, 7 Cush. 547. 549 (declares 
that there hus been "some diversity of prac
tice" in the local courts, but intimates that 
"the strict rule does not pel mit a pllrty who 
has not opened his own cnse to introduce it to 
the jury by cross-examining the "itnesses of 
the advei'he party"; lea~ing it, however, to 
the trial Court's discretion; no precedents 
cited); 1854, Beal I). Nichols, 2 Gray 262 
(" The adverse party has the right to eross
examine the witness upon all matters materiul 
to the issue"; here applied to an attesting 
"itner..s; quoted a rite, § 1888); 1858, Com. 
t'. Hudson, 11 Gray 64 (" A witness, when 
called by one part~·, is liable to be examined 
and bound to answer as to all facts mnterial to 
the case, whether examined upon that subject 
by the party cai'ing him or not "); 1871. Com. 
t'. Morgan, 107 ~\Iass. 199, 205 (eross-examina
tion is "not ~onfined to the matters inquired 
of in chief"); 1878, Blackington v. Johnson, 
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126 Mass. 21, 23 (similar; but said to be 
""ithin the discretiOIl olthe presiding judge ") ; 
190:3, O'Connell r. Do\\', 182 Mass. 541. 66 
N. E. 788 (rule applied eyen to an attesting 
"itness required to be called); 1916, Conklin 
~. John Howard Industrial Home. 224 Mass, 
222, 112 N. E. 606 (action against a corpor
ation; the plaiutiff huving called its superin
tendent to prove incorporntion. the defendant 
was allowed to eross-e"alnine to show that the 
corporation was a charitable one and therefore 
not liable). 

Michigan: Compo L. 1915, § 12554. (quoted 
ante. §!)16); 1856,l'coplet'. Horton, 4 Mich. 67, 
SO (Mr. Justic(' Story's rule adopted; quoted 
Bupra, § ISS;); 1861. Campau v. Dewey, 9 
Mich. 381, 414, 4:30 (~amc. by Martin, C. J., 
ailll Mannin/!:. .J., (J~aiilst Christiancy, J.; 
quoted an/c, § ISSS); 1862, White t1. Bailey, 
10 l\Iich. 155. 159 (nile applied); 1862, 
Chandler V. Allison, 10 l\Ii,·h. 460, 477 (scope 
of the mle examincd as to .. facts connected 
with the matters stated in chief"; quoted 
ante, § 1889); IS65, Dann r. Cudney, 13 
Mich. 239, 243 (cross-examination held im
properly restricted under the rule); 1866, 
Thompson V. Richards, 14 Mich. 172, 183 
(same); 1868, Detroit & M. R. Co. 1) • ..,.all 
Steinburg. 17 l\Iich. 99, 109 (negligent injury; 
plaintiff's witnesses allo,,:ed to be cross
examined as to his contributory negligence; 
"the case of People v. Horton, we think, is 
overruled, 50 far as it has any bearing upon 
the present qU"dtioll, by the cases of Chandler 
I). Allison" and the ensuing ones; quoted 
all/e, § 1888); 1869, Turner t'. Grand Rapid8, 
20 Mich. 390, 394 (testimony concerning 
matters in chief, held improperly excluded; 
"see Campau v. Dewey, where the rule of 
cross-examination, as applied in People V. 

Horton, was first brought in question in this 
State, and which has since bccli overruled by 
all the other cases above cited ") ; 1872, 
O'Donnell V. Segar, 25 Mich. 367, 371 ("The 
olily safe general rule upon cros&-cxamination 
is to allow the party cross-examining to go 
o\'er the whole subject or subjects to ... hieh 
the direct examination related"; scope of 
cross-examination further phrased in tel'ms 
similar to the next case); IS73, Wilson v. 
Wagar, 26 Mich. 452, 457 ("The defendant 
had the right on cross-examination, not only 
to call out allY fact which would contradict or 
qualify any particular facts stated on the ex
amination in chief, but anything which would 
tend to rebut or modify any conclusion or 
inference resulting from the facts so stated ") ; 
lS74, Hamilton 1). People, 29 Mich. 173, lSI 
(erosB-examination held improperly limited); 
1876, Haynes 1). Ledyard, 33 Mich. 319 (rule 
of Chandler V. Allison applied to allow a erOSB
examination); 1876, Jacobsen V. Metzger, 35 
Mich. 103 (cross-examination held properly 
allowed; "much must be left to the discretion 
of the trial judge"); 1878, New York Iron 
Mine t. Negaunee Bank, 39 Mich. 644, 658 
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(Cooley, J.: "Those easel! [of People I). Horton 
and Campau I). Dewes] have been repeatedly 
overruled; ••. the necessity of repeating it 
is a singular illustration of the difficulty with 
which a mischievous but plausible precedent 
is sometimes got rid of"; quoted an/c, § 1888) ; 
1880, Lichtenbtlrg v. Mair, 43 Mich. 387. 5 
N. W. 455 (cross-exaru:nation held improperly 
limited); 1883. Stearn~ v. Vincent, 50 Mich. 
209. 221. 15 N. W. 86 (rule of Chandler v. Alli
son applied); 1886. People v. Barker. 60 Mich. 
277. 302. 27 N. W. 539 (cross-examination 
broadly 1·1:.;>wed: orthodox rule apparently 
approved); 1890, Ireland v. R. Co. 79 Mich. 
163. 164. 44 N. W. 426 (" The rule is well 
establishcd that a witness' may be eross
examined upon all points material to the 
iSBue. whether the party hus called them out 
upon direct examination or not ") : 1893. 
Hemlllinger v. Assur. Co .• 95 Mich. 355. 54 
N. W. 949 (preceding case approved). 

1\[innesota: Gen. St. 1913. § 8377 (party 
called by adversary; quoted .mte. § 488) ; 
1920. Wrabek t'. Suebomel. 145 Minn. 468. 
177 N. W. 764 (battery; "the rule • • • is not 
absolute; th" htitude to be allowed is hugely 
within the discretion of the trial Court "). 

Mississippi: 1856. Mask v. State. 32 Miss. 
405. 426. 429 (orthodox rule followecl. in a 
good opinion by Fisher •• J.; Handy. J .• diss., 
quoted ante, § 1887); 1905. Walton v. State. 
S7 Miss. 296, 39 So. 689 (rule applied). 

Missouri: The ordinarII T'~le was applicd 
as follows: 1840, Page v. Kankey, 6 Mo. 433 
(witness called to prove u signature: aHowed 
to be cross-examined generally); 1843, Brown 
v. Burrus, 8 Mo. 26, 30 (witness "introduct!d 
to prove a flingle insulated fact," allowed to be 
cross-examined "to nil matters involved in 
the issue "); 1874, St. Louis & J. M. R. Co. 
v. Sih'er, 56 Mo. 26·1 (" This Court at an early 
day adopted the English doctrine "); 1875, 
State v. Sayers. 58 Mo. 585, 586 (sume); 1875, 
State v. Brady, 87 1\Ie:' 142. 145 (same); 1898. 
Si .. t.e v. Soper. 1481\10. !l17, ~35, 49 S. W. 1007 
(same}: 1905. Ayers 11. Wabash R. Co .• 190 
Mo. 228, 88 S. W. 60d ("What is called the 
'orthodox rule' has always been the rule in 
this State "); in 1905. the following statute 
intervened, inserting a new § 4655a into Rev. 
St. 1890, being § 5414 of R. S. 1919: "A 
party to a cause, civil or criminal, against 
whom a witness has been called nnd given 
some evidence, shall he entitled to cross
examine said witness (except where a defend
ant in a criminal case is testifying in his own 
behnlf) on the entire case; but this shall not 
be construed to entitle II. defendant who ha!: 
pleaded a counterclaim or set-off in a civil 
ease to cross-examine a plaintiff's witness in 
respect thereto, but as to said counterclaim or 
set-off such witness (if examined by defendant 
in relation thereto) shall be deemed defendant's 
witness and be so examined in the course of 
the t;;i1I"; of this statute, only the second 
part hIlS anything that could be cOllstrued as 
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a change in the law; and Bueh petty tinkering 
is impolitic. especially when it is based on the 
erroneous theory noted ante. § 1887, par. d). 
For an £<ccuscd, the following statute (quoted 
in full, ante, § 488) modifit!d the general rule 
as before applied: Rev. St. 1881, § 1918, Rev. 
St. 1899, § 2637, R. S. 1919, § 4036 (the nc
ctlsed taking the stand "shall be liable to 
(;ross-exllmination IlS to any 11latter referred to 
in his examination in chief "); applied in the 
following cases: 1881. State v. MilGraw, 74 
Mo. 57a; 1881. State v. Porter, 75 Mo. 171, 
178; 1882, State v. McLaughlin, 76 Mo. 320; 
1882. State v. Turner, 76 Mo. 350; 1883, State 
v. Pouglas8, 81 Mo. 231. 235; 1885, State v. 
Patterson, 88 Mo. 88, 91; 1885. State v. Mills. 
88 Mo. 417; 1886, State 11. Chamberlain, 89 
Mo. 129. 133. 1 S. W. 145; 1886, State 11. 

Bulla, 89 Mo. 595. 598, 1 S. W. 764; 1886, 
State v. Berning, 91 Mo. 82, 3 S. W. 588; 
1887, State v • .8eaucleigh, 92 Mo. 490, 495. 
4 S. W. 666; 1888. State v. Brannum, S5 Mo. 
19. 22, 8 S. W. 218; 1888. State v. West, 95 
Mo. 139. 143. 8 S. W. 354; 1888, State 11. 

Graves. 95 Mo. 516. 8 S. W. 739; 1890.. State 
v. McKinzie, 102 Mo. 620, 632, 15 S. W. 149; 
1892, State v. Turner, 110 Mo. 196, 201, 19 
S. W. 645; 1892, State v. Avery, 113 Mo. 475, 
500, 21 S. W. 193 (u single question as to guilt 
or innocence pemlits .. a wide range of cr;)ss
er.aminution "); 1899, Stnte v. Hudspeth, 150 
Mo. 31, 51 3. ,V. 483; 1900, State v. Miller, 
156 Mo. 76. 85. 56 S. W. 907 (similar); 1901, 
State v. Hathorn, 166 Mo. 229. 65 S. W. 756 
(repudiating the contra!,!' ruling in State v. 
Brooks, 92 Mo. 542, 581, 612, 5 S. W. 257); 
1905, State t·. Wertz, 191 Mo. 569, 90 S. W. 
838 (State v. Avery approved); 1900, State 
v. Feeley. 194 Mo. 300, 92 S. W. 663 (rule 
uppli~d); 1906. State v. Barrington. 198 Mo. 
23, 95 S. W. 235 (rule applied); 1911, State v. 
McDonough, 232 Mo. 219. 134 S. W. 545 (wife 
of defendant; choking off cross-examination to 
character by means of the present rule); 1913. 
State v. Foley, 247 Mo. 607,153 S. W. 1010 (ac
cused); 1915, State v. Sherman, 264 Mo. 374, 
175 S. 'V. 73 (murd('r, during burglary; crOSB
exa.mination of the accused as to the reason 
for hi:i being in the neighborhood at the tinlC, 
allowed under the above statute, now Rev. 
St. 1909. § 5242; surely no serious considera
tion should be given to an objection to BUch 
cvid":lCe on that ground); 1916, State v. 
Pfeifer, 267 Mo. 23, 183 S. W. 337; 1920, 
State v. Belknap, .' Mo. • 221 S. W. 39 
(statutory rape; cross-examination of the 
accused); 1920, Stat6 v. Gallagher, Mo. " 
222 S. W. 465 (co-indictee separately tried and 
convicted); 1920, State I). Wicker. Mo. , 
222 S. W. 1014 (assault with intent to kill; 
cross-examination of defendant IlS to having 
said that the prcsccuting witness' testimony 
on preliminary hearing was true, held im
proper, under Rev. St. § 5242); 1921, State 
11. Stokes. Mo. • 232 S. W. 107 (seduction; 
Rev. St. 1919. § 4036, applied to crollS-
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examination of accused); 1922, State r. Meyer, 
- Mo. ,238 S. W. 457 (not limited "to Co 

mere categorical review of subjects cO\'ered in 
direct examination "); 1922, State v. Cul
peper, Mo. ,238 S. W. 800 (robbery). 
Compare here the cases cited post, §§ 2a76, 
2377. 

Montana: Rev. C. 1921, § 10665 (like Cal. 
C. C. P. § 20M;): 1887. Terr. 10. Rehberg. 6 
Mont. 467, 472, 13 Pac. 132 (not clear); 1S97, 
Harrington 11. Mini:lg Co.. 19 Mont. 411, 48 
Pac. 758 (may cross-examine on one's own 
ense in the trial C')urt's discretion); 1901, 
Ripp 11. Si1veullan, 25 1\lont. 296. 64 l'ac. 884 
(liberal rule, like that of l\Iichigan); 190~, 
Cobban 11. Hccklen, 27 Mont. ~45. 70 Pac. 805 
(" Doubt respecting the limits to which cross
exauUnatif)n may go ollght usually if not al
WIlYb to be resolved againft the objection ") ; 
1904, State 11. Howard, 30 Mont. 518. 77 Pac. 
50; 1906, BCtrden 11. Lynch, 34 Mont. 503. 
87 Pac. 609 (considcration "f a note; the rulc 
applies e<lually to a party-opponent); 1012. 
State 11. Biggs, 45 Mont. 400. 123 Pac. 410 
(libernl rule, le,wing much to the trial Court's 
discretion); 1020, State t'. Smitll, 57 Mont. 
349, 188 Pac. 644 (sedition; cross-examina
tion of defendant to other scditious uttcrances 
not evidenced in the ca~e for the prosecution. 
held improper). 

Nebraska: 1878, Da\'is 11. Neligh. 7 Nebr. 
84, 87 (" must be restricted to the facts and 
circumstances drawll out on his direct ex
amination "); so in the following: Clough v. 
SI-ate, 7 Nebr. 320, 341; 1870. Schlcncker 11. 
State, 9 Nebr. 241, 250, 1 N. V,,'. 857; 1882, 
Boggs 11. Thompson, 13 Nebr. 40a. 14 N. W. 
393; 1883, Coolv. Roche, 15 Nebr. 24, 26, 17 
N. W. 119; 1888, Grimes v. G.'\nn~jl, 23 Nebr. 
191,36 N. W. 479; 1807. Atwood r. Mnrshall, 
52 Nebr. 173. i1 N. \V. 1064 (rule liberally 
applipd in cases of fraud); 1900. Missouri 
P. Po. Co. 11.1'ox, 60 Nebr. 531, 83 N. W. 744; 
1920, Larson v. Hufer, 105 Nebr. 257, 179 
N. W. 1013 (assault and battery: crOSB
examination liberally allowed). 

Ne1Jada: 1872, Ferguson v. Rutherford, 7 
Nev. 385, 390 (not decided): 18n, Buckll'Y 
fl. Buckley, 12 Nev. 423, 441; 14 Nev. 262 
(" ought to be a!1owed a 
frea range within the subject-matter of the 
evidence in chicf, but if it ranges outside of 
that, there is error "). 

NewJer8ey: 1824, Statev. Zellers, 7 N .. J. L. 
220, ~29 (" Even upon a cross-examination. 
if you examinc into a substantivc independent 
matter, you must open it," meal.ling appar
ently that a statement by couDsel as t<> his 
purpose l",ust be made; and UpOI! the coun!icl 
making such a statement, the examination 
proceeded as desired); 1857, Dor.nelly II. 

State, 26 N. J. L. 463, 494, 8emble (cross
examination to new matter, held properly 
refused); 1887, Di~que II. State, 49 N. J. L. 
249, 8 At!. 281 (same rule for an uccused); 
l{H)7, C:;oosby 11. Wells. 73 N. J. L. 790, 67 At!. 
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205 (cross exammation not restricted to mat
ters of the direct examination. in case of a 
dl'position takel.l out. of the State under P. L. 
1\")0. p. 3i5. fOi'merly § 38 of St. 1874. Mar. 27, 
on Evidence); 1908. A.'l:el ~. Kraemer. 75 
N. J. L. 688. 70 Atl. 367 (Crosby v. Wells 
followed); 1909, Prout v. Bernards J •. &: S. 
Co .• 77 N. J. L. 719, 73 Atl. 486 ("As to 
matters directly in issue 01' directly relevant 
to the issue, there is no discretionary power" ; 
this goes too far; the preceding cases are nc.t 
cited, and the distinction between other rul~ 
and the presellt lUll' is apparently not per
cei .... ed); 1020. State r. Fisher. 94 N. J. L. 12, 
110 AtI. 124 (officer accepting bribes; dis
cretion of thc trial Court controls). 

NelL' Mexico: 1920. Morrill v. Jones, 26 
N. M. 32, 188 Pac. 1108 (cross-examination 
of a bOM fide purchaRer of a note); 1921, 
Stater. Taylor, 26 N.l\1.420, 194 Pac. 368 (mur
der; rule applied to a witness for the State). 

New 'York: 1804, Jackson t'. Son, 2 Caines 
178 (opponent not allowed to cross-examine to 
a v,ill v,ithout notice to produce; by cross
examining" he made the v,itness as much his 
own as if he had himself called him"; a cor
lCCt enough ruling on the facts); 1827. 
Jackson v. Varick. 7 Cow. 238, 242 ("P. [after 
examination by the defendant) was properly 
admitted to his cro~s-examination as &. com
petent witness for the plain!iff "); affil'med 
in 2 Wend. 166. Iil. 205; 1829. Fulton Bank 
v. Stafford. 2 Wend. 483. 485 (orthodox rule 
applied; quoted an/e, § 1885); 1834, Bogert 
v. Bogert. 2 Edw. Ch. 399, 403 (a witnes~ 
"swf)rn gcnernlly" "may be cross-examIned at 
large in support of the rights of the oppOsite 
party"); 1860. Matticc II. Allen, 33 Barb. 
543, 546 (the English rulc "iR the rule in this 
State"; yet the Court gves on, perplexingly. 
tv apprO\'e Mr. J. Story's language, and de
clares tha~ "a party has no right, beforc h" 
has opened his case to the jUry, to introduce 
it and prove it on cross-examination of his 
adversary'.:: witness "); 1i,~ 8, Blak!' 11. People, 
73 N. Y. 586 (to introduce mattl!r (., .~~fence 
on cross-exam;:!ation is in thc trh! Court's 
discretion, being" simply a questir,:: as to the 
ol'der of proof"; no precedents cited); 1882, 
Neil II. Thorn. 88 N. Y. 270. 275 (refers to 
"the general rule that a party cannot introduce 
his case to the jUry by cross-examining thc 
witness of his adversary," but leaves the trial 
Court's discretion to control; ignoring thl' 
above leading cases, and citing only two irrele
vant cases). 

North Cilrolina: 18~, Sawrey 11. Mun·cll. 
2 Hayw. 397 (Quoted ante, § 1888); 1800. 
State II. Allen, 107 N. C. 805, 11 S. E. 1016 
(" The rule that the cross examination is lim
ited to the matters brought on the direct 
examination has never prevailed in this 
country"). 

North Dakota: 1896. Stat!' r. Rent, 5 N. D. • • 

516.67 N. W. 1052 (Federnl rule applied; but, 
in an accuaed's examination, motivc ha\ine 
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been touched upon, the subject may be gone 
into; acmble, also, that after a mere geHeral 
denial of the crime, the same may follow): 
1899, Kaeppler 11. Red R. V. N. Bank, 8 N. D. 
406. 410. 79 N. W. 869 (strict rule applied, 
though "much discretion should be given"); 
1904. Hogen 11. Klabo, 13 N. D_ 319.100 N. W. 
847 (rule applied to an issue of paymen~ on 
notes in a suit for Il ba',anen due: foregoing 
case not cited); 1905, Sehwoebel 11. Fu!tina, 
14 N. D. 37i'. 104 N. W. 848 (trial Court's 
discretion controls: morcovtlr. .. any fact in 
issue within the knowlcdge of the advcrse 
party may be proved by crosB-cxamination 
of him "); 1909. Leistikow v. Zuelsdorf. 18 
N. D. 511. 122 N. W. 340 (the original Uh

amended pleading of the opponent. not ad
mitted on cross-examination as an admission) ; 
1911. Luick v. Arends, 21 N. D. 614,132 N. W. 
353 (on plaintiff's calling an opponcnt for 
cross examination, his own counsel should 
ordinarily rcserve his re-direct examination 
until his OWl! case is put in). 

Ohio: 1853, l.P.gg 11. Drake. 1 Oh. St. 286. 
290 (orthodox ru!e oaid to be adopted. that 
cross examination may extend o. generally to 
the merit!; of the cause or to Qny mattl'.r em
braced in the cause." with the qualifieat;on 
that it cannot include" distinct matter of his 
defence by way of avoidance"; similar to the 
Michigan rule). 

Oklahoma: 1\)04. 'Voods v. Faurot, 14 Okl. 
171. 77 Pac. 346 (Federal rule illiberally IIP
plied): 1919. Smith v. I\Iis:Jouri K. & T. R. 
Co .• 76 Okl. 303. 185 Pac. 70 (medical testi
mony to pcrsonal injuries; rule !lpplied over
strictly); 1919, Dix V. State. 15 Okl. Cr. 559. 
179 Pac. 624 (co-defendant called by thE'. 
prosecution); 1920, McNeill V. Stat.!. Oklo 
Cr. ,192 Pac. 256 lmurder; pieR, insanity; 
the defendant taking the stand, held that to 
evidence his insanity he could not" testify 0 ad 
libitum' to anything which came to his mind," 
frec from the ordinary ruled of evidence); 
1921, Kennedy V. Supnick, 82 Oklo 208, ~1I0 
Pac. 151 (contributory negligence). 

Oregon: Laws 1920, § 860 (like C 11. 
C. C. P. § 2048): 1893. Ah Doon l'. Smith. 
25 Or. 89, 33 Pac. 1093 (citing the Michigan 
cases); 11094, Sayres v. Allen, Or. 215, 35 Pac. 
254 (similar); 1895, Maxwell 11. Bolles, 28 Or. 
I, 41 Pac. 662 (it "may extend to any other 
matters connected therewith which tend to 
limit. explain, qualify. or rebut any inference 
resulting from the direct exa::!.ination "): for 
an accrued, the rule is strictly applied: 1885, 
State l'. Lurch. 12 Or. '19, 102, 6 Pac. 408; 
1886, State ". Saunders, 14 Or. 300, 309, 
313, 12 Pac. 4-n: 1890, State 11. Gallo, 18 Or. 
423,23 Pac. 264 : 1902. State!). Deal, 41 Or. 437, 
70 Pac. 534: 1904. Goltra l'. Pentland, 45 Or. 
254, 77 Pac. 129 (a good example of how the 
rule helps to suppress truth and reduce a tr .ll 
to II gRme): l!H7, Benson 11. Johnson, 85 Or. 
677. 165 Pac. 1001 (title to personalty; Lord's 
Or. L. § 860, applied). 

60 

Pennsylvania: 1827. EUmaker V. Buckley. 
16 S. & R. 72. 77 (Fede~'al rule first put for
ward; quot .. d ante, § 1385): 1841, Castor r. 
Bavington, 2 W. & S. 505 (in Ellmaker r. 
Buckley "it was ruled that a party shall not 
introduce his case toO the jury through a cross
examination of his adversary's witnesses ") ; 
1843. Floyd r. Bovard, 16 W. &: S. 75. 76 
(similar: Quoted ante, § 188i); 1838, Perit 11. 
Cohen, 4 Whart. 81 (rule applied); 1844, 
l\hrkley 11. Swartzlander, 8 W. & S. 172, 177 
(cross-examination to new matter, allowed for 
an attesting witness, on the facts): 1846, 
Schnable V. Doughty. 3 Pa. St. 392, 395 (the 
rule hei::.g d~partcd from below, "it was so 
much a matter of discretion in the court below 
that we cannot reverse on t hn t ground ") : 
1848, Bank V. Fcrdyce, 9 Pa. 275, 276 (cross
examination to new matter, allOWEd on the 
fncts): 1851, Mitchell V. Welch. 17 Pa. 339, 
342 (cross-examination held properly re
stricted); 1855, Turner 11. Reynolds, 23 Pa. 
H)9. 206 (same); 1866, Helser r. McGrath, 
52 Pa. 531 (" Cross-examination, as a general 
thing, is only regular when it is COil fined to 
the testimollY given by the witness in chief"; 
but" much must still be left to the discretion 
of t.he judge," and in this case" an ..,,,cess of 
latitude." not injuring the opponent. was held 
not ground for re~·ersal); 1869, Jackson V. 

Litch, 62 Pa. 451, 455 (Sharswood. J.: .. I 
have not been able to find a single case in 
which this Court has reversed on that ground: 
it has gen<!rally been considered as a matter 
lIoithin the sound discretion of t:,e Court be
low"); 1875, Hopkinson 11. Leeds. 78 Pa. 396, 
400 (rule enforced); 1875, Malone V. Dough
erty, 79 Pa. 46, 51 (cross-examination hdd 
properly restricted); 1879, Fulton l'. Central 
Bank, 92 Pa. 112. 115 (like Mitchelll'. Welch) ; 
1880. Monongahela Water CO. V. Stewartson, 
96 Pa. 436, 438 (same): 1883, Hughes 11. Coal 

• 

Co., 104 Pa. 207, 213 ("Cross-examination 
must be confined to matters which have been 
stnted in the examination in chief"; yet "the 
purpose might often be defeated by a rigid 
enforcement of these rules in all cases," and 
"much must be left to the discretion of the 
Court below"); 1886, Thomas v. Lo08~, 114 
Pa. 35, 47. 6 Atl. a26 (Jackson II. Litch ap
proved; but here the discretion of the Court 
below was overruled, though unnecessarily; 
this case markedly illustrated the irrationality 
and injustice of the extreme fOI'n, of this rule. 
the Court here o:dering a new trial for Il mere 
irregubrity in the order of evidence); 1890, 
McNeal l'. R. Co., 131 Pa. 184, 189, 18 Atl. 
1026 (cross-examination held properly allowed) 
1893, Bohan l'. Avoca, 154 Pa. 404, 26 Atl. 604 
(trial Court's discretion must control): 1902, 
Sutch's Estate, 201 P.'l. 305, 50 Atl. 943 (rule 
treated as absolute); 1902, Smith 11. Phila
delphia Traction Co., 202 Pa. 54, 51 Atl. 345 
(cross-examination tending to elicit facts 
which ought to have been brought out as a 
part of the opponent's held proper); 



§§ 1864-1900) B. THE INDIVIDUAL WITNESS § 1890 

Hl03, Glenn v. Philacielphia & W. C. T. Co., 
206 Pa. 135, 55 Ati. 860 ("while this is the 
rule, yet the range of a cross-exomination 
must to a very great extent be left to the ~ound 
discretion of the trial judge "); 1905, Quigley 
11. Thomp~on, 211 Pu. 107, 60 Atl. 506 (negli
gence; rule applied); 191!J. Reibstein v. 
Abbott's Aldllrney Dlliries, 264 Pa. 44'/, 107 
Ati. 776 (cross-examination to circumstances 
oC a collision. here III10w('d). 

Philippine Islands: C. C. P. 1901, § 381 
(" each witness may be orally cross-examined 
by the advers(' party or his counse' with suffi
cient fullness and freedom to test his accuracy 
lind truthfulness und freedom from interest or 
billS, or the reverse, and to elicit all important 
facts bearing upon the iSlme. The courts shall 
be liberal in allowing eros~xuminations, but 
shall have the power to r. Jtrict them so as to 
confine them to th'} purposes last abovc spe
cified and to pre\'ent irrelevant or in~ulting 
interrogatories"); § 339 (likc Cal. C. C. P. 
§ 2048). 

Porto Rico: R('\,. St. & C. 1911. § 1523 
(like Cal. C. C. P. § 2047, first sentence); 
1901, Penple v. Fernandez, 14 P. R. 611, 617 
(Evid. Act, § 155, Jim!ting to the direct ex
amination, etc., held applicable to criminal 
cases). 

South Carolinn: 1831. Browning I). Huff, 
2 Bail. 174, 178 (orihodox rule applied; dis
tinguishing Price v. Jenkins, 1818.1 N. & MeC. 
153, as properly decided on its bets); 1833. 
Poole v. Mitchell, 1 Hill 404; 18iO. Mathews 
1>. Heyward, 2 S. C. 239, 247; 1880. Kuirson 
v. Pllckhaber, 14 S. C. 626; 1850. Clinton ». 
McKenzie. 5 Strobh. 36, 41, 8cmble (the oppo
nent may "lay fhe foundation of his def('lIce 
in any new ma~ter in the knowledge of the v,it
ness"); 1881, Kibler t. McIlwain, 16 S. C. 
550, 556 (see quotation 8UprO, § 1888); 1886, 
Dillard 11. Samuels, 25 S. C. 318, 322; 1888. 
Owens~. Gentry, 30 S. C. 490. 497, 9 S. E. 525; 
1890, Willoughby v. R. Co., 32 S. C. 427, 11 
S. E. 339; 1892, State v. Howard, 35 S. C. 
197, 14 S. E. 481; 1895. Sims r. Jon~s. 43 S. C. 
91, 20 S. E. 905; 1899. State t. MeGe('. 55 
S. C. 247, 33 S. E. 353; 1918, Camlichacl v. 
Carmichael, 11 0 S. C. 357, 96 S. E. 526 (gen
eral rule stated). 

South Dakota: 1893, Wendt v. R. Co .• 4 
S. D. 476. 483, 57 N. W. 226 (Federal rule 
applied); so in the following: 1894, NO~'es 
1>. Belding. 5 S. D. 603. 59 N. W. 1069; 1895. 
First Nat'l Bank v. Smith. 8 S. D. 101. 65 
N. W. 439; 1896. Novotny r. Danforth. 9 
S. D. 301, 68 N. W. 74il; 1898. Fisher t'. Porter, 
11 S. D. 311, 77 N. W. 112; 1900. Connor v. 
Corson, 13 S. D. 550. 83 N. W. 588 (cross
examination may in discretion be limited to 
the matter of th:l direct examination); 1 !l00. 
Boucher 1>. Clark Publ. Co., 14 S. D. 72. 84 
N. W. 237; 1902, Bedtkey v. Bedtkey. 15 S. D. 
310. 89 N. W.479 (subject to the trial Court's 
discretion); 1895, State v. Bunker, 7 S. D. 
639, 642. 65 N. W. 33 (trial Court's discretion 
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controls; here the complaining witness in 
bustardy) . 

TClIlIc.ssrc: W01. Sands r. R. Co .• lOS 
Tenn.!. 64 H. W. 478 (orthodox English lule 
definitely adopted; "We believe this rule the 
sounder, in that it presents less technical diffi
('Illty, is easicr of application. and tends in a 
lurgcr measure to elicit the truth. the chicf 
(,lid of all judicial :nvcstigation "). 

Tera8: 1853. t\'cllt'Xorth r. Crawford, 11 
Tex. 127. 132 ("It is t,:sular to ask a wi~ness 
011 a cross-examination any question that may 
be pertinent to the questions to be decided by 
the jury"); 1873. Bussham r. State, 38 Tex. 
622, 6:25 (not clear); 1884, Evansich r. R. Co., 
III Tex. 24, 27 (Wentworth 11. Crawford 
Ilpproved); 1922. Rodgers 11. State. Tex. 
Cr. .236 S. W. 748 (murder; cross-examina
tion of wife to self-colltrudictions. allowed); 
1916, McDougal r. StM.e. 79 Tex. Cr. 254. 185 
S. W. 15 (homicide; defendant's wile a9 
witness). 

Utah: 1902, Whipple I). Preece. 24 Utah 
364. 6i Pac. 1072 (as against one charged \\-ith 
fraud, a wide range is pemJissible on crOS8-
examination); 1915. State w. Benson, 46 Utah 
74, 148 Pac. 445 (party); 1921, Central Bank 
r. Stephens. Utah ,199 Pac. 1019 (note 
signed conditionally). 

Vermont: 1853. Linsley r. Lovely, 26 
Vt. 123, 135 (orthodox rule applied); 1877. 
State v. Hopkins, 50 Vt. 316. 331. semble 
(same); 1917, Goodwin r. Darre S. D. & T. 
Co .• 91 Vt. 228. 100 Ati. 34 (bank collections) ; 
1919. Clogston's Estate, 93 Vt. 46. 106 Atl. 
59·1 (probate of a will; rule not applicable to 
an aJverse party); 1919, State 11. Kclsie, 93 
Vt. 450. lOS At!. 391 (sanity of an accused; 
liberal rule applied to cross-examination of a 
medical witness for the accused). 

Virginia: 1896. Miller v. Miller's Adm'r, 
92 Va. 570.23 S. E. 891 (Federal rule applied). 

Washington: 1897, Bishop 11. Averill. 17 
Wash. 209. 49 PIlC. 237, 50 Pac. 1024 (Federal 
rule applied); 1901. Coey 1>. Dafknell, 25 
Wash. 518. 85 Pac. i60 (cross-examination 
may coYer •. all Dlatters directly !!tsted or sug
gested his testimony"); 1909, Kinnane r. 
Conroy, 52 Wash. 651, 101 Pac. 223 (trial 
Court's discretion). 

Weat Virginia: 1900. State t'. Hatfield. 48 
W. Va. 561, 37 S. E. 626 (trial Court's dis
cretion appro\,ed in allowing cross-examin!ltion 
to one's own case); 1919. Ingles to. Stealey. 
S5 W. Va. 155. 101 S. E. 167 (party-opponent 
may be cross-examined to matters not covered 
by direct examinution); 1921. State 11. Weis
sengoli. 89 W. Va. 279. 109 S. E. 707 (trial 
Court's discretion controls). 

Wisconsin: 11'63. Congar 11. R. Co., 17 
Wis. 477, 483 (cross-eltamination to "new 
matter," eltcluded); 1869, Knapp 1). Schneider. 
24 Wis. 70. 71 (" The rule is that cross-ex
amination is to be confined to the matters 
about which the witness was examined in 
chic'''; but an exception proiJably exists for 
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'" 

, .'; '§ 1891. Same: of Each Rule. (1) Under the ortlwdox rule, 
. it is of course assumed that there can be no inquiry on cross:examjnation as 

to=facts' iiot.pi'opeily·tneti'iii·-issue'under=thc·'pleadings.L···But· where there 
are joint opponents, the facts in issue are presUlnably ayailable on cross
examination by anyone of them.2 Where the witness is himself the party 
on whose behalf the counsel is cross-examining, and has been called by the 
first party, there seems to be no reason why the same scope of questioning 
should not be allowed; 3 although (ante, §§ 773, 774) the questions should 
not be leading in form.4 Where the witness is the party-opponent to the 
cross-examiner, no difference is called for.4 

(2) Under the Federal rule, it is clear that nothing prohibits cross-examina
tion to one's own case where the calling party has been allowed (ante, § 1883) 
in his direct examination to bring out facts in rebuttal of a prospective de
fence,s nor where with the trial Court's consent the opponent has postponed 
the cross-examination until after he has begun his own case in reply.6 Further
more, it is certain that the discrediting of the witness by any allowable mode 
whatever (ante, §§ 920-1046) is not a part of the opponent's own case, within 
the meaning of the rule, and may therefore be pursued without restraint on 
cross-examination.7 Nevertheless, such is the latent power of confusion 
inherent in the rule, that even this elementary postulate is sometimes lost 
sight of; so that a Court is fOUIld to refuse to let the opponent on eross-

.. ' .. ,.- _ .. _- '--_0- ___ " ... 1"'-' --" -_. -- ---'---'~ ___ • __ "",_. 

B party under cross-examination); 1883, 
Norris v. Cargill, 57 Wis. 251, 255, 15 N. W. 
148 (same exception "probably" recognized, 
Bubject to trial Court's discretion); 1885, 
Youmans v. Carney, 62 Wis. 580, 581, 23 
N. W. 20 (cross-cxa'.Jlination held properly 
restricted); 1891, W"adock v. Kennedy, 80 
Wis. 449, 453, 50 N. W. ::t93 ("It has always 
been the practice to allow a party as a witness 
to be cross-examincd fully on the whole 
case"); 1894, Lueck to. Heisler, 87 Wis. 644, 
68 N. W. 1101 (cross-examination of a plaintiff, 
held not improperly restricted in the trial 
Court's discretion); 1900, Sullivan v. Collins, 
107 Wis. 291, 83 N. W. 310 (the exception as 
to a party, suggested in Wcndoek v. Kennedy, 
apparently disapproved); 1900, Cuddy v. 
Foreman, 107 Wis. 519, 83 N. W. 1103 (con
trary to the foregoing ca~e); 1001, Stubbings 
v. Curtis, 109 Wis. 307, 85 N. W. 325 (general 
rule applied); 1901, Lauterbach v. Netzo, 111 
Wis. 322, 87 N. W. 230 (approving Sullivan 
v. Collins); 1905, Winn v. Itzel, 125 Wis. 19, 
103 N. W. 220 (" In case the witness is also a 
party to the actioI'>, a somewhat broader range 
is allowed"); 1912, Gl1se v. Power M. & M. 
Co., 151 Wis. 400, 138 N. W. 195 (when an 
opponent is called for cross-examination as an 
adverse witness, under Stats. 1898, § 4068, 
his counsel may then immediately rc-cx!\Illine 
him, but not as to new matter forming his 
own case; explaining O'Day v. Meyers, 147 
Wis. 549, 133 N. W. 605). 

§ 1891. 1 Eng. 1859, Bracegirdle v. Bailey, 
1 F. & F. 536 (matter not pleaded at all); 
U. S. 1830, Hartness ». Boyd, 5 'Vend. Mass. 
563 (through lack of an affidavit of merits, 
the cause was conducted on the plaintiff's 
pleading as an "inquest" only); 1841, Kerker 
v. Carter, 1 Hi!! S. C. 101 (similar). 

2 1842, Fletcher v. Crosbie, 2 Moo. &: Rob. 
417 (counsel for a defendant who had suffered 
judgment and was intorested only as to the 
amount of damages was allowed to cross
examine to the whole case with a view to 
cstablishing thc liability of other defendants, 
sincc he would be liable for costs 011 his plea 
in abatement if they were not guilty). 

3 Contra: 1863, Bell v. Chambers, 38 Ala. 
660, 664 (he docs not becolJle "a general 
v';tness in the cause," and therefore cannot be 
examined "on any matter of defense not 
ealled out by the plaintiff in his examination ") •. 
But the cases cited in the preceding section 
do not make this exception. 

4 Whether such a party-witness may be im
peached by the cross-examiner is of course a 
different question (ante, § 916). 

5 1896, Kenny v. Walker, 29 Or. 41, 44 Pac. 
501. 

e See the eases cited ante, § 18&i~ 
7 1907, Isaac ~. U. S., 7 Ind. 'rerr. 196, 104 

S. W. 588; 1881, State!:. Willingham. 33 La. 
An. 537; 1914, St.ate ~. Garner, 135 til.. 746, 
66 So. 181. Few counsel have been hardy 
enough to raise the doubt. 
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examination ask about a prior s«;l.b!l)ntradiction· (ante, § 1019); the result 
being th~t, wlicrnhe-oPPorieiit"reealls him for the purpose, he is met by the 
rule against impeaching one's own witness (ante, § 902) and the Court is 
obliged to evade an unendurable ruling by the novel suggestion that if in 
discretion the question is cxcluded on the cross-examination, it must then 
be allowed at the later stage.s Under the Federal ruIe, finally, is sometimes 
found an exception for a party-opponent as a witness. 9 

§ 1892. Same: constitutes CaJIing a Witness, so as to allow the Op-
ponent to CroBS-Examine to his Own Case, under the Orthodox Rule In General. 
Under the orthodox rule (ante, § 1885), the opponent in the stage of cross
examination may inquire about any facts material to the case. But cross
examination is by hypothesis a counter-examination, the stage subsequent 
to a direct examination. Hence it is not proper, if there has been no prior 
stage of examination at all. If the person has not become a witness for the 
one party, he can testify only by being called by the opponent as his own, 
which caunot oCCllr until his own general stage of the whole case (i. e. in 
defence or in rebuttal) has been reached. The question thus is: What con----· 
atitutes, for the first party, calling a witness, so as to entitle the opponent to . ..-/" 
cross-examine, instead of later calling the witness under a direct examination.--' 

It is obvious that the question can practically arise under the orthodox rule 
only. Under that'rule, the opponent may ask as to any facts material to his 
own case, and he thus has a motive for desiring on any pretext to treat t~le ;;--' 
person as already a witness under the first party's call. Under the Federal 
rule, on the other hand, if the person has been (for example) SWorn but not 
questioned by the first part~·, the opponent cannot ask as to facts relating to 
his own case; he can ask only as to facts forming part of the first party's 
case (which of course he will hardly wish to do, except for facts modifying 
a former witness' testimony), or, under the inferior form of that rule, for 
matters about which he has already testified (that is, none at all), or for facts 
impeaching the witness' character or otherwise discrediting his testimony 
(that is, again, none at all, because he has made no testimonial assertions). 
Thus there remains, in effect, no field for cross-examination unde:- the Fed-
eral rule, in the class of cases about which a question may arise under the 
orthodox rule. The law has therefore been developed chiefly in England; 
though the precedents in the American jurisdictions following the orthodox 
rule are singularly few. 

The question, as usually phrased, is whether the opponent, in certain 
circumstances, has acquired the right to cross-examine, i. e. to certain topics 
oC testimony. But it may be noted that the same definitions serve equally 
for determining another problem under an independent rule, namely, the 
rule against impeaching one's own witne~8 (either on cross-examination or 

8 An f.'.%smple of this is the following CllSC: 
1900. Clary v. Hnrdcc\'iIIe Brick Co., 100 Fed. 
915. . 
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, See the CIl8CS cited pall8im. ante. § 1890. 
and compare those cited ante. § 916 (impeach
ing one's OWD witness). 

• 
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otherwise). Who is one's own witness, depends in part upon which party 
has first called and made use of the witness; and thus the same tests serve 
for that purpose. This has already been noted in dealing with that subject 
(anie, § 909)/ By some Courts the two principles are improperly associated, 
~·a--pecu!iar doctrine that an unpermitted cross-examination to one's own case 
{(under the Federal rule) makes the witness one's own and thus prohibits his 
!imj>eachment (ante, § 914). 

§ 1893. Same': (a) on Ordinary Subpmna, or by Deposition. The object 
then is to define the point of time at which it may properly be said that the 
person J~a~ becQme theJ\:itncss. ()f th~-par~~" for.·t1iiq)ilip6se·~.of-fol'IIling the 
firststage of the examination. It would seem that the proper test is to be . . . 

found in the question whether he has giL'en admissible testimony. Until then, 
he may be potentially a witness (!J.s are all persons having relevant knowledge), 
b~!js_nQU!,C;J;~allY..J1_~wi.t!.l.~§s.-/'until he has made a contribution, by way of 

(iestimonial assertion, to the general mass of evidence, and this contribution 
\ has been accepted by the party and sanctioned by the Court as a part of the 
) evidence, the person is only prospectively and not 'de facto' a witness. 
~ertain consequences follow from this: 

(1) A person who has been sworn by 1IIi8tal~e, as sometimes happens under 
the practice of s\vearing in a group (ante, § 1819), and has not yet been put 
on the stand, is not yet the witness of the party for whom he was sworn.1 

(2) A person sworn but not yet aslwd any qucstion is not the witness of the 
party swearing him; 2 moreover, he cannot be cross-examined even to dis
credit him, for there is as yet no testimonial assertion to be discredited.3 

(3) A person sworn and asked questions, where he gives no answer or where 
the facts in his answer are irrelcvant to the case, has not yet become the party's 
witness.4 

§ 1893. 1 1827, Clifford 17, Hunter, cited in 
note 4. infra: 18'10, \Vood v. Mac'kinsoll, 
2 Moo. &: Rob. 273 (Coleridge, J.: "H there 
really be a mistake, whether on the part of 
counsel or officer, and that mistake be dis
covered before the examination in chief has 
begun, the adverse party ought not to have 
the right to take advantage of this mistake 
by examining the witness"; here, the fact 
that the counsel had been misinstructed as to 
the witness' knowledge was held to fOl'ln such 
a mistake; otherwise, if he had discovered 
that the witness "knew other matters in
convenient to be disclosed "). 

2 1898, Milton 11. State, 40 Fill.. 251, 24 So. 
60 (summoned only); 1919, Booth 17. State, 
24 Ga. App. 275, 100 S. E. 723; 1906, Harris 
17. Quincy O. &: K. C. R. Co., 115 Mo. App. 
527, 91 S. W. 1010; 1899, State 17. Lucll8, 124 
N. C. 825, 32 S. E. 962. Ccmtra: 1900, Mason 
17. R. Co., 58 S. C. 70, 36 S. E. 44.0. 

lEna. 1859, Bracegirdle 17. Bailey, 1 F. &: F. 
536 (at the close of tht) plaintiff's case. the 
plaintiff himsell was tendered for cross
examination, but was not examined in chief; 

• 
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defendant proceeded to ask several questions 
"as to the past conduct and life of the 
witness"; Byles, J.: "Inasmuch as he has 
proved nothing, you cannot cross·examine 
him to discredit him "); U. S. 1869, Toole 11. 
Nichol, 43 Ala. 406, 419 (witness sworn but 
not asked; the opponent had also had the 
witnesses separated; "the purpose of 11 

eross-examinl1tion is to sift the testimony of a 
witness and to try his integrity; when he has 
not been examined in chief, there can be no 
uecessity for this ") ; 1827, Ellmaker 11. 

Buckley, 16 S. &: R. Pa. 72, 77 (witness sworn. 
but asked no questions; cross-examination's 
purpose being to try credibility, "it would be 
palpably absurd when applied to a person 
who had given no evidence at aU"). 

Yet a person sworn and asked no questions 
but tendered 1lo1untari1u to the opponent for 
crosa-examination (as in Bracegirdle 1l. Bailey, 
Bupra) mai' of course be Upon 
the latter's own case. 

• Eno. 1827, Clifford 17. Hunter, 3 C. &: P. 
16, Tenterden, L. C. J. (here the person turned 
out to be another of the same Dame); 1835, 
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• (4) A person who is questioned and answers merely to prove a document 
does become a witness of the party thus using him.s 

(5) If a deposition is offered, but the answers to the direct interrogatories 
are for some reason held inadmi.ys-ible for the offering party, the answers to 
the cross-interrogatories are equally inadmissible, because otherwise a cross
examination would be allowed with no direct examination preced:ag.6 So, 
too, if the taking party hI''; wholiJ- failed to offer the deposition; 7 and the 
same principle is assumed in those cases which hold that the non-taking 
party who uses the entirety of a deposition not used by the taker cannot 
impeach the deponent} and that the taker may impeach him.9 

§ 1894. Same: (b) on Subpmn& duces tecum. (1) A person summoned 
by subpama duces tecum does not by merely attending and producing the 
document become the .:;ummoner's witness.! He has himself furnished no 

Creevy 11. Carr, 7 C. & P. 64 (here an immate- (party examined and cross-examined, and the 
rial question and answer); U. S. 1794, Bebee deposition excluded because of interest; the 
II. Tinker, 2 Rovt Cunn. 160 (sworn and asked, cross-examination wns then also held inad
but questions excluded as irrelevant); 1859, missible for the party); 190-l, Bentley 17. 
Brown v. State, 28 Ga. 199, 212; 1876, Artz Bentley's Estate, 72 Nebr. 803, 101 N. W. 
v. R. Co., 4·1 Ia. 2S4, 286; 1899, State v. 976. 
Carter, 5i La. An. 3S5, 2.5 So. 442 (a witness 7 Eng. 1832, Smith 11. Biggs, 5 Sim. 391; 
called, declnred she knew nothing of the cuse, [T. 8. 1915, Jonas v. South Covington & C. St. 
and was withdrawn); 1899, Fall Brook C. Co. R. Co., 162 Ky. 171, Ji2 S. W. 131 (point 
v. Hewson, 158 N. Y. 150, 52 N_ E. 1095 not noticed); W05, McDonald to. Smith, 139 
(asked on immaterial points only); IS!)i. Mich. 211, 102 N. W. 668, 8emble; 1904. 
Watkins v. U. S., 5 Oklo 729, 50 Pac. 88 (after Gussner 11. Hawks, 13 N. D. 4;)3, 101 N. W. 
preliminaI')' questions, no kllowkd~c of the 898, semble. 
Bubject appeared). Contra: 1795, Phillips v. Contra, 8emble (allowing 
Eamer, 1 Esp. 355. of a deponent present in court); 1903, Sher-

Any relevant allswer of course permits rod v. Hughes, Tenn. ,75 S. W. 717. 
cross-examinatiun. So, too, at a deposition, Tbat tho direct examiner, after using the 
after the taking party has once begun his direct answers, may put in the cross-answere, 
questions, he cannot withdraw the proceed- if tl.'l cross-examiner does not, is noticed poal, 
ing; the opponent is entitled to cross-examine: § 21U3, and depends on another principle. 
1885, Re Rindskopf, 24 Fed. 542. 8 Ante, § 912, nato '1. 

i Eng. 1818, Morgan V. Brydges, 2 Stark. g Ante, § 913, note 3. 
314 (compare note 3, § 1894); U. S. 18SG, But distinguish the right of the opponent to 
People \'. Barker, 60 Mich. 277. 301. 27 N. W. put in the e1l/l're deposition taken but nat read 
539 (witness called to testify merely to Hhowing by the first party (anle, § 1389); it is then 
tb., -{eCendant a section oC the statutes, allowed not a question of cross-examination only. 
to be cross-examined to another conversation) ; For the right to put in the remainder 0/ a 
1840, Page fl. Kankey, 6 Mo. 433; 187-1, St. deposition when the opponent has put in one 
Louill &: I. M. R. Co. v. Silver, 56 Mo. 264; part only, sec poat, § 2103. 
1920, Duncan v. Carson, 127 Va. 306, 103 Where a deponent has been summoned by 
S. E. 665, 105 S. E. 62 (on subpcrnll d. t. to the opponent and is pre8ent, but his deposition 
Q party, the swearing of the party t.o identify is nevertheless al,owcd to be rr.ad by the tak
the books produced docs not make the party ing party (ante, §§ 1411, 1415), he becomes 
the opponent's witness 80 as to permit cross- the latter'/! witness, ond the opponent may 
examination by the party's own cuunsel). cross-examine orally in addition: 1850, Ford 
Compare the remarks of Christianc~', J .. in v. Ford, 11 HUmph. Tenn. 89, 92, umble; 
Campau II. Dewey (1861), 9 Mieh. 3S1, 1871, Sweat v. Rogers, 11 IIeisk. Tenn. 117, 
418. 122. 

I 1878, Callison fl. Smith, 20 Kan. 28, 37 § 1894. 1 Ena. 1829, R. 11. Murlis, cited 
(but pointing out that the rule might be dif- M. & M. 515, Gllselee and Littledale, JJ.; 
Cerent for a party-witness, whose answers in 1830, Davis V. Dale, 4 C. & P. 335. M. &: M. 
any event would be admissions, independent 514, Tindlll, C .. 1.; 1831 (1), Newland ~. 
of the direct examination; on this point, com- Reeves, cited 2 Cr. & M. 481. Parke, J.; 1834, 
pare §§ 1075 and 1416, ante); 1891, AchiIles Summers v. Moseley, 2 Cr. & M. 477, 2 Dowl. 
II. Achilles, 137 Ill. 589, 594, 28 N. E. 45 Pro 364, Exch. (on consultation with the 
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testimony; the document is not receivable in evidence unless proved by 
some one; it is the person proving it, and not the person bringing it, who 
furnishes testimony. (2) A person producing a document and being sworn 
but not being aaked any questio11, does not become the witness of the party 
swearing him.2 (3) A person producing a document and answering questions 
tending to prove it does become the ~uestioner's witness.3 

.• ' ~'. ~_ § 1895. Same: Other Principles of Evidence discrimina.ted (Right of Cross-
• • • . " ,., Examination, Character on Cross-Examination, Accused on Cross-ExamInation, 

.' . sideration is concerned solely with the order of presenting evidential mate-
\.." ,r' rial,· the assumption is that the fact may be pl'oved on direct examination 

at a later stage, and the only question is whether it may be elicited during 
the earlier stage.1 The rule is therefore to be discriminated from certain 
other independent rules which have a bearing on cross-examination: 

(1) A fundamental rule the Hearsay rule is that all testimonial evi-
dence, to be admissible, must be subjected to cross-examination. Hence 
arise problems as to the satisfaction of the test by adequate opportunity for 
cross-examination in depositions and former testimony (ante, §§ 1373-1389) 

ather judges); 1834, Rush v. Smith, 1 C. M. 
&: R. 94, Exeh.; 1834, Perry D. Gibson, 1 
A. &: E. 48, 3 Nev. &: M. 46:!, K. B. (Park, J.: 
.. I always thought that a 8ubpcena. duces 
tecum had two distinct objects, and that ono 
might be enforecd without the other"; Lord 
Denman, C. J., declared it .. fully considered 
aud decided "); U. S. 1919, Cowart v. Strick
land, 149 Ga. 397, 100 S. E. 447. 

The following argument served to clarify 
the question: Mr. Serjt. Ludlow, arguing, in 
Summers v. Moseley, aupra: .. Any other 
regulation would be productive of the greatest 
mischief, as it would continually impose on 
the party the necessity of calling an adverse 
witness; and a document may even be given 
by one party (as happened in this case)" to a 
most hostile individual for the very purpose 
of compeiHng the opposite party to call him 
as their witness. • • • A person who has 
possession of a document may know nothing 
about the cause; and it is absurd to compel 
the party wanting only the document to ex
amine the party producing it about a matter 
as to which he may be perfectly ignorant. 
The writ comprises two things, it orders 
the attendance of the witness to testify tho 
truth as to the matters he knows, and to 
bring with him a document; it does not 
follow that, because he is called on to do the 
latter, he is supposed to be called on to givo 
evidence under the compulsion of the former 
branch of the writ." 

2 1815, Reed v. James, 1 Stark. R. 132, El
lenborough, L. C. J.; 1822, Simpson D. Smith, 
1 Stark. Evid., 3d ed., 187, per Holroyd, J.; 
1834, Rush I). Smith, 1 C. M. &: R. 95 (here a 
question WBII put, but no answer made). 
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Contra: 1819, R. D. Brooke, 2 Stark. 472, 
Abbott, C. J.; but this case, which long served 
to becloud the whale subject, cannot be re
garded as law. 

Whether such a witness can be compelled to 
lake the stand, under the f01'1Il of his subpcena., 
is a different question (post, § 2200). 

3 Eng. 1818, Morgan D. Brydges, 2 Stark. 
314; and other cases citcd 8upra, § 1893, 
note 5. 

From this the following CMes aro to be dis
tinguished: 1814, R. v. Netherthong, 2 M. &: S. 
337, Kenyon, L. C. J. (an intcrested witness 
summoned merely as custodian of documents; 
an opponent objecting to the witness as in
terested may .. inquire as to the custody," 
i. e. merely to satisfy any doubts and to bring 
out the facts); 1815, Reed v. James, 1 Stark. 
132, Ellenborough, L. C. J. (an interested 
creditor producing a bill of exchange as the 
dcbt-instlument, allowed to speak to it only 
because the opponent had objected to his 
interest, i. e. only as for the opponent; there
fore he did not become the summoner's wit
ness, and could not be cross-examined); Can. 
1917, Lyone v. Long, 36 D. L. R. 76, Sask. 
(malicious prosecution, magistrate called by 
plaintiff to prove certain documents, held 
liable to cross-examination, because examined 
on other matters). 

For the practice in Chancery, see Gresley, 
Evidence in Equity, 126. 

§ 18915. 1 1905, Ayers D. Wabash R. Co., 
190 Mo. 228, 88 S. W. 608 (Valliant, J., quot
ing this seI\.tence, adds, "That is really the 
only essential difference in effect betweeJI tho 
two rules"). 
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. and in the trial in hand (ante, §§ 1391-1393), and the existence of nceptionl 
to the requirement (ante, § 1420).2 

(2) The kinds of facts that may be employed to discredit a witness depend 
upon a special group of rules. Some of these rules forbid the facts to be 
proved by other testimony than that of the witness himself, and thus these 
rules come to be phrased with specific reference to cross-examination (ante, 
§§ 878, 9-14, 977), as the exciu8i1:e means of discrediting. They deal, however, 
with the question whether the facts may be proved at all, and not with the 
question of order of proof, i. e. whether they may be proved on cross-examina
tion rather than at a later stage.3 

(3) When an accused takes the .~tand in his own behalf, the question arises 
whether he may be discredited like any other witness (ante, § 889), and 
whether he has wail·ed hi~ prh-ilege against sell-crimination so that he may 
be compelled to answer questions involving criminal misconduct (post, 
§ 2276). Here, again, the question is not as to the order of evidence, but 
the compellability of certain answers; yet the rulings do not always indicate 
which principle is involved. The same question arises where a husband or 
wife takes the stand and is claimed by the opponent to have waived thereby 
the privilege of not testifying against wife or husband (post, § 2242). In 
cases of that sort the liability to confusion with the present rule is the greater 
because one view of the proper limitation applicable to the privilege-question 
is that the waiver extends only to the topics testified to on the direct exami
nation and not to all the issues material to the case. 

(4) The form and manner of questiolls (whether leading, misleading, 
abusive, cumulative, lengthy, or the like) is governed by certain rules for 
Testimonial Interrogation, designed to secure the most trustworthy utter
ances (ante, §§ 766-788). Some of these are specially designed or modified 
with reference to a cross-examiner's questions; but they concern the mode 
of interrogation, not the order of topics inquired about. 

§ 1896. Be-Direct Examjnation. The party calling the witness has upon 
the direct examination had an opportunity to obtain from the witness all his 
knowledge on all the facts relevant to the party's own case. There is there
fore no need of a re-direct examination except to meet what has been brought 
out in the meantime upon the cross-examination, namely, facts made rele
vant to overthrow the opponent's facts adduced in support of his own case, 
under the orthodox rule for cross-examination (ante, § 1885), and facts 
explaining away discrediting facts or other weakening facts affecting the 
proponent's own case and brought out on cross-examination. 

Nevertheless, the discrimination between these classes must here often be 
J The dift'erence is that there the question 

is merely whether there need be any adverse 
e:ramination at all by the opponent; here 
that questidh is assumed to be settled in the 
affirmative. and the inquiry is at what stage 
ot the case certain topics of that advel'lle 
examination shall be placed. 
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J The rule against impeaching one', oum 
witnes8 is invoked frequently as if the ques-
tion were whether one may the 
witness; the distinctions noticed ante, 916. 
1892. will exhibit the real nature the 
• • InqullY. 

• 
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a matter of nicety. Honest misjudgments and inadvertent omissions often 
occur during the direct examination, and the repetition of particular parts 
sometimes becomes desirable; while, on the other hand, the only danger to 
be guarded against is the unfair misleading of the opponent by the reserva
tion of important testimony until the re-direct examination at a time when 
he may have dismissed the needed witnesses in opposition. Accordingly, 
the general principle of the trial Court's di-Ycretion (ante, § 1867) is here fully 
recognized as sanctioning the exceptional allowance, in case of need, (If new 
testimony which could have been put in before, or of a repetition of matters 
already testified to: 1 

§ 1896. I Accord: (co'llpare also the cases 77 Ill. 92, 95: 1891, Springfield v. Dalby; lSg 
under § 1898, posl): ENGLAND: 1835. Blewett Ill. 38, 29 N. E. 860: l1uliana: 1896. Pigg v. 
v. Tregonning, 3 A. & E. 554. 565. 581, 583, State. 145 Ind. 560, 43 N. E. 309: Iowa: 
584. 1859. State v. Ruhl, 8 10.. 450: Kenlucky: 

CANADA: 1903, R. ~. Noel, 6 Onto L. R. C. C. P. 1900, § 600 (substantiaUy like Ark. 
385 (Blewett V. Tregonning. foUowed). Dig. 1919, § 4190): Louisiana: 1844, State 

UNITED STATES: Alaska: Compo L. 1913, 11. Duncan, 8 Rob. 562 (trial Court's discre
§ 1500 (like Or. Laws 1920, § 862): .4.rkansas: tion controls: no distinction betwecn civil 
Dig. 1919, § 4190 (for re-examination "to the and criminal cases; quoted supra): 1867, 
same matter," leave of Court is necessary: State v. Denis, 19 La. An. 119 (but repudiat· 
but re-examination "as to any new matter ing the discretionary liberty for eriminal 
upon which he has been examined by the ad- cases: the Court nevertheless conccding that 
verse party" is allowable): § 4184 ("The this was an instance "wherein a relaxation of 
direct examination must be completed before the rule might serve to advance the course of 
the cross-examination begins, unless the justice": such a ruling is in notablc contrast 
court otherwise directs"): California: C. C. P. to the spirit of the rulings in the palmy days 
1872. § 2050 (" A witness once examined can- of Chief Justice Martin): 1878, State t'. 

not be re-examined as to the same mattcr Swayze, 30 La. An. 1323, 1327 (preceding 
without leave of Court, but he may be re- case approved, in an opinion of singular ob
examined as to any new matter upon which BCUrity of langullge and confusion of thought) : 
he has been examined by the adverse party. Maille: 1904, Caven V. Bodwell G. Co., 99 
And after the examinations on both sides are Mc. 278, 59 At!. 285: .At a8sachusetla: 1875. 
once concluded, the witness cannot be re- Wallace ~. R. Co., 119 Mnss. 93: 1886. Dole 
called without leave of the Court. Leave is tl. Wooldredge, 142 Mass. 184, 7 N. E. 832 
granted or withheld in the exercise of a sound (the test should be, whether the questions 
discretion"): 1892, People V. McNamara, 94 CO\'er "matters not new in themselves or un
Cal. 509, 512, 29 Pac. 953: Colorado: 1876, connected with the statements elicited on 
Sloan S. M. & L. Co. v. Gutthsall, 3 Colo. 8. 13 eross-cxamination, or remote and distinct 
(here held properly rejected, without mention- fronl that which was the subject of inquiry 
ing discretion): IS76, Schaefer 1>. Gildea, and investigation on the part of the defendant 
3 Colo. IS, 20 (allowable in discretion): in cross-examination, but have a natural and 
Conneclicut: 1898, Morehouse v. Morehouse, close connection with it "): Michigan: 1875, 
70 Conn. 420. 39 At!. 516: 1899, Hoadley V. Hemmens ~. Bentley, 32 Mich. 89, 91: 1897, 
Seward & S. C~., 71 Conn. 640. 42 At!. 997: Minkley 1>. Springwells, 113 Mich. 34.7. 71 
Georgia: 1856, Jesse 1>. State, 20 Ga. 156, 164 N. W. 649: Minnesota: 1899. Backus V. 

(to have the report of testimony taken down): Barber, 75 Minn. 262, 77 N. W. 959: Mia-
1857, Thomasson V. State, 22 Ga. 499, 504: aissippi: 1880, Dillard v. State, 58 Miss. 389: 
1890, Augusta & S. R. Co. 11. Randall, 85 Ga. Missouri: 1843, Brown 1>. Burrus, 8 Mo. 26. 
314, 11 S. E. 706: 1897, Kidd V. State, 101 29: 1889, State v. Pratt, 98 Mo. 482, 492: 
Ga. 528, 28 S. E. 990; where the defendant 1895, State V. Fitzgerald. 130 Mo. 407, 32 
in a criminal case m<::rely makes a "state- S. W. 1113: Mlmtana: Rev. C. 1921, § 10667 
ment" not under ~ath, he may by consent (like Cal. C. C. P. § 2050): Nelmuka: 1879, 
be cross-examined (poSI, § 2276, n. 5), but he Schlencker 1>. State, 9 Nebr. 241, 249: 1894, 
may not then btl re-ezamined by his own Murphey v. State, 43 Nebr. 34, 61 N. W. 491: 
counsel, unless th<1 trial Court in discretion 1895, Collins V. State, 46 Nebr. 37, 64 N. W. 
80 rules: 1877, Brown V. State, 58 Ga. 212: 432: 1901. George 1>. State, 61 Nebr. 669. 85 
1902, Walker v. State, 116 Ga. 539, 42 S. E. N. W. 840: New Jerul/: 1911. Brown 11. 
787: 1912, Lindsay V. State, 138 Ga. 818, 76 Harriot, 81 N. J. L. 484. 80 Atl. 479; New 
S. E. 369: l~ho: Compo St. 1919, § 8037: York: 1827, Winchelll>. Latham, 6 Cow. 682 
Illinois: 1875, Wickenkamp ~. Wickenkamp, (here the eroBS·examiner's question did not 
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1844, KING, J., in State v. Duncan, 8 Rl)b. La. 562, 563: "It is understood to be now 
the universal practice of the Courts of this State, in both civil and criminal procetdings, 
to permit a witness, after having been examined in chief, consigned and cro8S examined, 
to be again examined by the party introducing him, upon points touching which he had 
not before testified, and subsequently to be recalled and interrogated in regard to facts 
material to the issue, which had not been previously elicited or referred to, either from 
inadvertance or ignorance that they were \\;thin the knowledge of the '\\;tness. In civil 
cases it has been held that it is discretionary with the Court to permit to be intro
duced, even after both parties had announced that the evidence had been closed; the exer
cise of such a discretion may frequently be as important to the safety of the accused as to 
the interest of the State." 

However, for matters designed to meet the effect of the cross-examination, 
the first opportunity occurs during re-examination; hence, as for the case 
at large in rebuttal, after the case in reply (ante, § 1873), to put them in at 
that stage is not to vary the usual order and needs no express consent of the 
trial Court. It is therefore sometimes said that the proponent is entitled as 
of right to a re-examination for this purpose; 2 but this ought not to mean 
any more narrow a policy in granting new trials for errors in this respect 
(ante, § 21). 

§ 1897. and Later Stages. (1) No doubt cases may 
arise in which a re-direct examination may make relevant certain new evi
dence for which there was no prior need or opportunity, and for this purpose 
a re-cross-examination becomes proper; in such cases it is sometimes said to 
be a matter of right. l But for other matters there is ordinarily no such need, 
and the allowance of a re-cross-examination depends in such cases on the 
consent of the trial Court.2 

necessarily involve evidence of an admission. 
and hence a re-examination to negative the 
admission was unnecessary); 1886. Simmons 
v. Havens. 101 N. Y. 433. 5 N. E. 73; 1895. 
People v. Buchanan. 145 N. Y. 1. 39 N. E. 
846; Oregon: Laws 1920. § 862 (like Cal. 
C. C. P. § 2050); Pennsylvania: 1813. Curren 
v. Connery, 5 Binn. 488; Porlo Rico: Rev. 
St. & C. 1911, § 1525 (like Cal. C. C. P. 
§ 2050) ; South Carolina: 1899. Sloan 1'. 

Courtenay, 54 S. C. 314. 32 S. E. 431; South 
Dakota: 1895. Baird tl. Gleckler, 7 S. D. 384, 
64 N. W. 118; Texas: 1895. Cunninghamv. 
R. Co .• 88 Tex. 534. 31 S. W. 629; Virginia: 
1848. Howel v. Com .• 5 Gratt. 664. 669; Wis
consin: 1874. Schaser v. State. 36 Wis. 429. 
431; 1891, Humphrey v. State, 78 Wis. 571, 
47 N. W. 386. 

2 Compare also with the following citations 
the case., under § 952, § 1044. ante 
nation to explain bias or sel{-contradiction) ; 
1881. Osborne". O'Reilly, 34 N. J. Eq. 60. 66; 
1901, Gray tl. R. Co., 165 N. Y. 457. 59 N. E. 
262; 1903, Martin's Adm'r tl. Richmond F. & 
P. R. Co., 101 Va. 406. 44 S. E. 695 ("The 
process of explaining away discrediting evi
dence belongs naturally in the re enmina-
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tion "); and the statutes cited IlUpra. notE: 1. 
Contra: 1899. McCooe v. R. Co .• 173 Mass. 
117. 53 N. E. 133 (explanatiOilS on re-direct 
examination are allowable in discretion). 

Distinguish in general the rules for admillBi
bility of various/acts to support a witness' credit 
(ante. §§ 1100-1144). 

For the repetition 0/ questions on the same 
topic. see ante. § 782; certain aspects of that 
problem merge into the present one. 

For the allowanee of irrelevant facts in ex
planation of irrelevancies brought oul on crOSB

examination. see ante, § 15. For the admission 
of the remainder 0/ a conversation on re
examination. see pos/, § 2115. 

§ 1897. 1 1855. Wood tl. McGuire. 17 Ga. 
303. 318. semble; 1872. State tl. Scott. 24 
La. An. 161, semble (for the accused); 1909, 
Lapointe v. Berlin Mills Co .• 75 N. H. 294. 
73 At!. 406 (here applied to plaintiff's offer to 
exhibit his injured hand). 

Compare what is said supra, § 1896. 
2 1845. State tl. Hoppiss. 5 Ired. N. C. 405 

(" were it otherwise. and counsel had the arbi
trary power of resuming cross-examination!! as 
often as they chose. it is obvious it would lead 
to great abuses in harassing witnesses and pro-
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'. 
(2) Situations are conceivable in which still another direct or cross-exami-

nation may be needed for new mattersj but it seems generally conceded that 
the protraction of the examination to this length is alwaY$ in the hands of the 
trial Court.3 

2. 

§ 1898. for Be-Direct 1'- It can rarely occur that during 
the putting in of a party's case at large the recall of a witness once dismissed 
by him becomes necessary in order to obtain facts which could not have been 
put in during the witness' examinations on the original call. Nevertheless, 
the cross-examination of an intervening witness may develop such a situation. 
):loreover, inadvertent omissions constantly and unavoidably occur; and 
repetitions become desirable sometimes for clearness' sake. The chief danger 
to be guarded against is the unfair misleading of the opponent, who may have 
dismissed his own witnesses. Accordingly, while it does not seem to be main
tained that there are cases in which a recall may be demanded as of right, it 
is conceded that the allowance of a recall, upon the general principle (ante, 
§ 1867), re!:;ts entirely with. the trial Court's discretion: 1 

tracting trials"); 1866, Thornton tl. Thornton, 
39 Vt. 122, 160; 1897, Atlantic & D. R. Co. v. 
Rieger, 95 Va. 418, 28 S. E. 590. 

Core?are § 1874, ante (rejoinder), where the 
rulings are sometimes difficult to distinguish 
from those on the present point; the governing 
principle is the same. Forre-cross-cxamination 
in rejoinder, see also post, § 1899. 

I 1901, Berger tl. Booth, 13 Haw. 291, 296 
(re-re-direct); 1890, Brown 11. State, 72 Md, 
468. ,175, 20 Atl. 186 (re-re-direct). 

There was a re-re-cross-examination of the 
plaintiff in Tilton I). Beecher, N. Y., 1875, 
Abbott's Rep., II, 684. , 

§ 1898. 1 In the following rulings it is not 
always possible to learn whether the witness 
was recalled before tho close of the case in 
chief or in reply, but practically the rule would 
be the same as for a recall after that stage; 
compare also the cases under § 1896, ante (re
direct examination on the original call), where 
some of the rulings may be intended to deal 
with the present situation; eompare also the 
cases under § 1044, ante (recall to explain a 
self-contradiction) . 

ENGLAND: 1839, R. II. Frost, 4 State Tr. 
N. 8. 85, 384 (allowed on a point where they 
could not have foreseen that the opponent's 
witne88 would assert certain facts); 1841, 
White 11. Smith, A. M. & O. 171; 1834, Adams 
o. Bankart, cited in Chitty's Gen. Pract., III, 
901. 

CANADA: 1857, St. Denis 11. Grenier, 2 
Low. Can. Jur. 93; 1860, JC8eph 11. Morrow, 
4 Low. Can. Jur. 238; 1864, Jackson I). Filtenu, 
15 Low. Can. 60; 1914, R. v. Prent,ice, 20 
D. L. R. 791, Alta. (recall of a witncss as to 
details affecting bias; judge's refusal held im
properly exercised). 
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UmTED STATES: Fed. 1896, Faust I). U. S., 
163 U. S. 452, 16 Sup. 1112; Ala. 1884, 
Phcenix Ins. Co. I). Moog, 78 Ala. 284, 309; 
1889, Riley I). State, 88 Ala. 193, 196, 7 So. 
149; 1896, Crawford v. State. 112 Ala. I, 
21 So. 214; Alaska: Compo L. 1913, § 1500 
(quoted ante, § 1896); Cal. C. C. P.1872, § 2050 
(quoted ante, § 1896); Colo. 1894, Layton ". 
Kirkendall, 20 Colo. 236, 283, 38 Pac. 55: 
Fla. 1878, Coker I). Hayes, 16 Fla. 3G8, 376; 
Ga. 1853, Walker V. Walker, 14 Ga. 242, 251 
(to make a correction); 1860, Bigelow". 
Young, 30 Ga. 121, 125 (to re-state his teati
mony; but "this is a dangerous practice" not 
allowable with a witness "whobe fairness lies 
under any ground of suspicion "); 1902, Cen
tral of G. R. Co. tl. Duffey, 116 Ga. 346, 42 
S. E. 510 (allowed for a correction, even after 
the witne88 has conferred with counsel): IU. 
1887, Bonnet V. Glattfeldt, 120 Ill. 166, 174, 
11 N. E. 250; 1898. Anderson T. Co. I). Fuller, 
174 Ill. 221, 51 N. E. 251; Ky. 1896, Louis
ville Ins. CO. V. Monarch, 99 Ky. 578, 36 S. W. 
563; La. 1868. Dunn V. Pipes, 20 La. An. 276 
(to re-state his testimony for correcting the 
report of it); 1879, State 11. Woods, 31 La. An. 
267; 1898, Statc I). Walker, 50 La. An. 420, 
23 So. 967 (allowable for a correction, where 
counscl dispute as to the terms of his answer) ; 
Md. 1869, Schwartze I). Yearly, 31 Md. 270, 
276; 1871, Green tl. Ford, 35 Md. 82, 88 (to 
re-state testimony): 1898, Legore tl. State, 
87 Md. 735, 41 At!. 60; MIUIB. 1895, Robbins 
V. R. Co., 165 M!l88, 30, 42 N. E. 334; 1902, 
McLean I). Paine, 181 Mass. 287, 63 N. E. 883; 
Mich. 1892, Erickson V. R. Co., 93 Mich. 414, 
418,53 N. W. 393 (allowed' for a correction in 
the report of testimony); Mo. 1898, State II. 
Sopc:', 148 Mo. 217, 2::15, 49 S. W. 1007; 1915, 



• 

, 

§§ 1864-1900] B. 'l'RE INDIVIDUAL WITNESS § 1898 

1813, TU..GHMAN, C. J., in CUTren v. Connery, 5 Binn. 488: "The examination of wit
nesses is to be conducted in such manner as to discover the truth without taking any unfair 
advantage. The party who call" the witness examines him first.; he is then cro~s-examined 
by the adverse party; 'after which, if necessary, the party who produced him may examine 
him again. The mouth of the witness is not to be closed, because the counsel omitted to 
ask a material question at first. It may be necessary, in order to come at the truth of the 
case, to examine him as to new matter, and after that there may be a second cross-e.'l:am
ination. The Court at their discretion may permit a witness to be e:<:amined by either 
party over and over again at any time during the trial. But they will take ('are to e:'(ercise 
this discretion, so as not to suffer any advantage to be gained by trick or artifice. If the 
plaintiff should declare that he had finished his testimony, in consequence of which the 
defendant should dismiss some of his witnesses, and then the plaintiff should offer to pro
duce new testimony; which m:ght perhaps have been contradicted by the witnesses who 
have been dismissed, the Court would not suffer him to avail himself of such disingenuous 
conduct." 

1830, MAneY, J., in People v. Mather, 4 Wend. 229, 249: "When the examination is 
closed and the witness dismissed from the stand, it is a matter resting in the discretion 
of the Court which receives the testimony to aHow of a further examination. I do not 
doubt that this discretion is often too indulgently exercised; but it is scarcely possible for 
this Court to regulate it. Courts which try issues of fact must ell."perience th~ inconven
iences arising from too great indulgences in this respect, and on them devolves the duty 
of applying the corrective. At all events it is a matter too purely discretionary to warrant 
the interference of this Court, unless it should be in a very flagrant and instance." 

It will be noticed that when the recal.l is asked, not (as here assumed) during 
the original case, but after the close of the proponent's case in chief or the 
proponent's case in reply, it merges in the larger question of the propriety of 
putting in evidence at the tardy stage of rebuttal (ante, § 1873) or surrebuttal 
(ante, § 1874); and when the recall is asked after the close of the case at 
large, the same question is practically presented as for all evidence offered in 
that stage (ante, §§ 1876-1881). The decision in such cases depends on the 
principles already considered under those heads; but the general principle of 
the trial Court's discret.ion, as set forth in the passages above quoted, applies 
in the present as well as in the other classes of cases. 

In Chancery the same princ~ple was applied in allowing the submission of 
new interrogatories to a deponent.2 

State 11. Jones. Mo. ,177 S. W. 366 (gam
bling); N. H. 1851. Severance v. Hilton. 24 
N. H. 147; N. Y. 1829, People r. Mather. 2 
Wend. 229. 249; N. C. 1879. State 1'. Lee. 80 
N. C. 483. 485; Oregon: Laws 1920. § 862, 
C. C. P. IS91. § 839 (quoted ante, § 1896); P.l. 
C. C. P. 1901. § 341; P. R. Rev. St. &: C. 1911, 
§ 1525 (like Cal. C. C. P. ~ 2050); Tex. 1874. 
Goins 11. State. 41 Tex. 334. 335 (to make 
explanations); Va. 1848. Howel's Case. 5 
Gratt. 664. 668; 1895. Burke 11. Shaver. 
92 Va. 345. 23 S. E. 749. 

Nor is there any exception to this principle 
in the doctrine that. after an order for the 
sequestration of witnesses. a witness who after 
dis!l1issal has disobeyed the order may be re
fused to be admitted on recall; for here also 
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it is conceded by aU tha'. the trial Court in ita 
discretion may decline to enforce the penalty 
(ante, § 1842). 

: 1837, Gresley. Evidence in Equity, 54, 
134: Eng. 1859. Bevan v. M'Mahon, 2 Sw. 
&: Tr. 55 (in a court of common law, "when
ever I have susp'.)cted that he was being again 
brought forward to meet the stress of the 
case, I have invariably refused to accede to 
it "); [T. S. 1826. Phettiplace 11. Sayles, 4 
Mae. Fed. 312. 320; 1884. Meyer 11. Mit
chell. 77 Ala. 312. 314; McDonald 11. Jacobs. 
77 Ala. 524. 527; 1888, Hall 11. Pegram, 85 
Ala. 522. 534. 5 So. 209. 6 So. 612; 1882. 
Swartz 11. Chickering. 58 Md. 290. 297; 1815. 
Kingston 11. Tappen, 1 Johns. Ch. N. Y. 36~: 
(there being here" no suggestion of any tnDl-
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§ 1899 ORDER OF EVIDENCE [CUP. L.~1I 

§ 1899. Recall for A recall for re-cross-exam-
ination will ordinarily be unnecessary, except in the rare cases where the 
direct examination of an intervening witness has brought out new facts upon 
which the prior witness may throw light, and for this purpose the matter 
can always be left in the hands of the trial Court. The general principle, 
therefore, of the triaLCourt's discr tion as controlling the grant of a recall 
for this purpose (ante, §1S 8) is conceded to apply here also.1 The only ex
ception, possibly, is that of a recall to put the warning question essential to 
lay a foundation for impeaching by proof of a prior self-contradictory asser
tion; here it is sometimes held that the recall is a matter of right.2 

'\'--- But the ordinary case of a recall by the opponent for re-cross-examination 
j is to be distinguished from that of a re-cross-examination of a witness recalled 
! for re-direct e;ramination by the IJarfy originally using the witness (ante, § 1898); 
, for there the re-direct examination usuall~· is intended to bring out new 
: matter, and a cross-examination to probe into this or to discredit the witness 
, 

: in respect of it will of course not need the express consent of the Court (on 
. the principle of § 1897), since there has been no prior opportunity for that 

---pUl'pose.3 

. § 1900. Re-Recall. The general principle of the trial Court's discretion 
(ante, § 1898) would apparently be held to control all requests for a second 
~ecall for any purpose whatever.1 

pcrillg with the witness"); Denton tl. Jackson. 
1 Johns. Ch. 526; 1820. Hallock tl. Smith, 4 
Johns. Ch. 649; 1829, Beach v. Fulton Bank. 
3 Johns. Ch. 573. 580. 587; 1867. Fant v. 
Miller, 17 Gratt. Va. 187. 219. 

For the recall of an accused to make a second 
.. 3tatement." in the jurisdiction which stilll'e
fuses him the right to testify, sec ante, ~ 57P. 

For a recall to explain an irrelevant fact by 
other irrelevant evidence. see ante. § 15. 

§ lSS9. 1 Add to the following cases the 
ruling!! collected ante. § 1874 (rejoinder) and 
§ 1899 (re-cross-cxamination). in which it is 
30metimes impossible to leam the precise situ
ation to which the ruling was applied. and the 
statutes cited ante. § 1896; Ala. 1891. Louis- • 
ville & N. R. Co. tl. Barker. 96 Ala. 435. 438. 
11 So. 453; 1893. Thompson t>. State. 100 
Ala. 70. 72. 14 So. 621; 1893. Thomastl. State. 
100 Ala. 53; Cal. 1875. People tl. Parton. 49 
Cal. 632. 636. 8emble; People v. Keith. 50 Cal. 
137. 139; Colo. 1921, Moeller v. People. 70 
Colo. 223. 199 Pae. 414'; Fla. 1899. McCoggle 
v. State. 41 Fla. 525, 26 So. 734; Ida. 1899, 
Anthony tl. State, Ida. • 55 Pac. 884; 
Ind. 1887. Nixon tl. Beard. 111 Ind. 142. 
12 N. E. 131; Ia. 18:.il, Ross tl. Hayne. 3 Ia. 
211. 213; 1859, State tl. Ruhl. 8 la. 447. 450 

'12 

(to re-state the testimony); 1888. Fowler tl. 
Strawberry Hill. 74 Ia. 648. 38 N. W. 521; 
Ky. 1904. Howard v. Com.. 118 Ky_ 1. 80 
S. W. 211. 81 S. W. 704; Mich. 1904. People 
1>. Hossler. 135 Mich. 384. 97 N. W. 754; 
Mo. 1899, State v. Soper. 148 Mo. 217. 49 
S. W. 1007; N. C. 1913. State tl. Fogleman. 
164 N. C. 458. 79 S. E. 879; Or. 1897. State 
v. Robinson. 32 Or. 43, 48 Pac. 357; Par 1853. 
Com. V. Hart. 21 Par 495. 502; Utah: 1895. 
People V. Thiede. 11 Utah 241. 39 Palt. 837. 

2 The cases Ilre considered ante. § 1036. 
3 Eng. 1834. R. tl. Palmer. 6 C. & P. 653; 

U. S. 1849. Hendron v. Robinson. 9 B. Mon. 
Ky. 505 (where the witness after argument 
begun had been allowed to repeat his testi
mony. and could be shown to have contra
dicted in 80 doing); 1896, Titus tl. Gage. 70 
Vt. 13. 39 At!. 246 (testing as expert. by cross
examination after rebuttal. of one called first 
for his knowl"<lge but on rebuttal as an expert. 
held improperly forbidden). 

But this does not entitle the opponent. 
without pClmj,;dion. to go beyond the scope of 
the re-direct examination: 1889. Moellering 
tl. Evans. 121 Ind. 196. 22 N. E. 989. 

§ 1900. 1 Accord: 1915. Loud II. Solomon. 
188 Mich. 1. 154 N. W. 73. J 
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§§ 1904-1913] BOOK I, PART II, TITLE IV § 1904 

• 

SUB-TITLE II: RULES. TO AVOID CONFUSION OF ISSUES OR 
•• 

--' UNDUE PREJUDICE 

X,xIV. 

A. CIRCUM8TAN'ruI. EVIDENCE 

General Principle. § 1904. 

B. TESTIMONIAL EVIDENCE 

§ 1906. General Principle. 
§ 1907. Witnesses merely Cumulative, 

or Excessive in Number j General Principle. 
§ 1908. Same: (1) Expert Witnesses; 

• 

(2) Character-Witnesses j (3) Witnesses in 
General. 

§ 1909. Judge 8.'1 Witness. 
§ 1910. Juror as Witne.'IS. 
§ 1911. Counselor Attorney as Witness. 
§ 1912. Referee, Arbitrator, as 

Witness. 
§ 1913. Documents taken to the .Tury

Room. . 
• , . , . . 

••• 
.' • • • • -A·'-

• 

Next for consideration comes the second group of ruIes, i. e. Simplificati~f·· 
Rules, whose general purpose and operation has been already set forth (ante,; .. 
§ 1864), viz. Rules excluding Specific Kinds of Evidence because of Confusiori~: 
of Issues or Undue Prejudice. 

A. CIRCUMSTANTIAL EVIDENCE 

§ 1904. General Principle. Circumstantial evidence, concededly relevant, 
may nevertheless be excluded by reason of the general principle (ante, § 1863) 
that the probative usefulness of the evidence is more than counterbalanced 
by its disadvantageous effects in confusing the issues before the jury, or in 
creating an undue prejudice in excess of its legitimate probative weight. In 
either case, its net effect is to divert the jury from a clear study of the exact 
purport and effect of the evidence, and thus to obscure and suppress the 
truth rather than to reveal it. But the operation of this principle cannot 
practically be expounded apart from the examination of the rules of Relevancy 
which affect the same kinds of evidence; because sometimes the operation 
of the present principle may be obviated by a change in the situation and 
its ban may thus be removed, and the evidence will then be receivable if 
relevant. For example, the bad moral character of an accllsed person, 
though relevant, is nevertheless excluded by the principle of unfair prejudice, 
when offered against the accused; yet the accused's good moral character, 
though no more relevant than before, is admitted in his favor, because the 
present principle ceases then to operate. Moreover, the excl'lsion usually 
results only when other principles combine with the present one. 

For these reasons, it becomes necessary to treat the operation of the 
principle in connection with the operation of the principles of Relevancy, 
though those principles themselves form in theory distinct domains in the 
-- • 
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§ 1904 H.ULES TO AVOID CONFUSION OR PREJUDICE [CHA!'. LXI\' 

law of Evidence. III this place, therefore, it is enough to note the bearing 
of the principle upon various sorts of circumstantial evidence already con
sidered in dealing with the rules of relevancy. 

1. Confusioll of Issues. This consideration operates potentially throughout 
the whole realm of circumstantial evidence. It is gh'en positive effect chiefly 
where the evidence consists of particular facts of human conduct or external 
events which are of them:>ch'es only minor and additional and are not the 
sole mode of proof for the matter in issue. J.\Ioreover, even in these cases, 
effect is given to it usually only when the other principles of Undue Preju
dice (infra) and of Unfair Surprise (ante, §§ 1845, 1849) combine at the 
same time to accumulate an overweight of disadvantage in using the 
evidence. 

The influence of the present principle may be seen in the rules affecting the 
use of particular acts of misconduct to prove the character of a party (ante, 
§ 194), of other crimes as evidence of plan or intent (allte, § 300), of other 
instances proving the defective or dangerous nature of highways, machines, 
and the like (ante, § 443), of particular acts of misconduct to discredit the 
character of a witMss (ante, § 9i8), and of error on collateral facts to diminish 
credibility (ante, § 1000). 

2. Undue Prejudice. This con8ideration, like the preceding one, is found 
operating potentially throughout the realm of circumstantial evidence; and, 
like the preceding one, it is found mainly in its positive effects where the 
other principles of Confusion of Issues (supra) ann of Unfair Surprise (ante, 
§§ 1845, 1849) combine also to oppose the use of the evidence. Neverthe
less, it has effect also in some marked instances where neither of the others 
has any bearing. 

Its operation may be seen in the rules afl'ectil1g the use of a pnrty's general 
character (allte, § 5;;), of a. party's capacit~,. or habit (ante, §§ 83, 92), of 
particular acts of mi.'fconduct to evidence the charactcr of a party (ante, § 194), 
of other crimes to prove a plan or intent (ante, § 300), and of a witness' char
acter (ante, §§ 921, 978). It is found also affecting the use of real evidence 
(or autoptic proference) in one or·two aspects (ante, §§ 1157, 1158). 

The influence, then, of the present considerations upon the law of Circum
stantial Evidence as a whole is large and widespread, although it is not 
practicable to state it in the form of rules standin~ distinctly apart from the 
other rules. 

B. TESTIMONIAL EVIDENCE 

§ 1906. General Principle. When a witness has once been declared to be 
qualified, i.e. to have the fundamental qualities essential to render his asser
tions trustworthy (ante, §§ 483-867), the considerations that can overweigh 
this and exclude his testimony because on the whole it unduly confuses the 
issue or prejudices the fair determination of the facts must supposably be rare; 
and so the rules of exclusion resting on such considerations are but few. 
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§§ 1904-1913] CUMULATIVE WITNESSES §l906 

There are indeed no absolute and positive prohibitions having a general 
recognition.1 What we find is, first, a rule permitting the exclusion of addi
tional witnesses upon a single topic where their testimony is merely super
fluous and only cumbers the issues, this rule resting on the principle (ante. 
§ 1863) of Confusion of Issues; and, secondly, three suggested (but not 
established) rules requiring the exclusion of certain kinds of witnesses whose 
personality might be supposed to carry uudue weight with the jury and 
thus to divert them from an impartial consideration of the evidence; these 
rules rest upon the principle (ante, § 1863) of Undue Prejudice, although 
other reasons are sometilnes suggested as also serving for a foundation. 

§ 1907. Witnesses meroly Cumulative, or EJ:cessive in Nmll\)er; General 
PrinCiple. Where the array of witnesses called to testify on a. given side 
mounts up in numbers, it is obvious that each adtiiti<mal witness increases, 
in almost geometrical ratio, the possibilities of confusing the issues and of 
thus diverting the jury from a clear anel concentrated consideration of the pre· 
cise issue in dispute. Each witness adds new items of detail in his examina
tion and cross' examination; each witness may be impeached by the calling 
of additional witnesses on the other side; each of these new C'!les adds his 
quota of details; and each may in turn lead to the calling of new impeach
ing witnesses on the first side; and with each of these last the same round 
of possibilities begins again; until amid the interminable entanglements of 
scor~s of witnesses and their statements it might become practieaily impos
sible for the jurymen to follow the thread of the substantial issue in con
troversy and to detect the true effect of the e\·idence. The result would be 
the stifling of the truth, not its revelation, and the decision would prob
ably turn upon the chance effect of fragments of evidence making casual 
impressions, rather than upon an orderly consideration of all the salient facts. 

Nevertheless, the possibility of confusion through the exposition of a 
mass of details is not in itself a sufficient reason for refusing to hear those 
details, where the complication is inherent in the issue. If the truth is com
plicated, the complication must none the less be struggled with, at whate\'er 
risk of baffled endeavor. It is where the complication and confusion are 
substantially unnecessary, or the small value of the evidence is overwhelmed 
by its disadvantages, that a rule of Evidence may properly intervene in 
prohibition. 

This much in general has been conceded on all hands; the effort has been 
to draw the line fairly between necessary and uunecessary complication. 
It has never been supposed that a party has an absolute right to force upon 
an unwilling tribunal an unending and superfluous mass of testimony limited 

§ 1904. 1 Distinguish thc rules oC Privilege of the rules in Part II. we are concerned with 
and the like in Part III. post (§ 21i5); there those rules which are based on the, desire to 
the exclusion rests on extrinsic policy having secure the highest probath-e efficiency for the 
)lothing to do with the probativc deCects or evidence and to eliminate disturbing evidential 
efficiency of the testimony; here. as noted facts. 
already (ante, § 1171). in surveying the nature 
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§ 1907 RULES TO A VOID CONFUSION OR PREJUDICE [CHAP. LXIV 

only by his own judgment or whim. But the difficulty is to define the sit
uations in which the testimony may he properl~' regarded as practically 
superfluous or relatively unprofitable: 

1827, Mr. Jeremy Bentham, in his Ratwnale of Judicial E'Didence, b. IX, pt. VI, c. II, 
§ 1 (Bowring's ed., vol. VII, p. 531): "What number of witnesses shall a party be allowed 
to produce? Put a limitation anywhere upon the number, you lay the party under the 
necessity of leaving the mass of evidence on his side incomplete; you pave the way to 
deception and consequent misdecision. Put no limitation anywhere upon the number, 
you put it in the power of a 'mala fide' suitor (if superior to a certain degrce in respect of 
opulence) to overwhelm his adversary "'ith an indefinite load of testimony and the expense, 
vexation, and deiay attached to it. . . . The greater the mass of evidence in the cause, 
the heavier the burthen imposed by it on the mer..tal faculties of the judge Ii. e. the jury]; 
the heavier the burthen on the judge's mind, the greater the probability that his force of 
mind will not be adequate to the sustaining of it, to the acting under it in such a manner 
as to extract the tnlth from the mass of matter through which it is diffused, ttl frame to 
himself a right judgment respecting the principal facts in dispute a!1d to decide in con
sequence. • . . [The ehanc(;s ordinarily in favor of a right decision being assumed as 100 , 
to 1,] suppose the faculties of the judge in a state of complete confusion, and the force of 
his mind altogether unequal to the task of framing a right decision under the pressure of 
the burthen thrown upon it by the mass of evidence; this chance of 100 to 1 will 
be reduced to an even chance, or chance of 1 to 1; at which point, the party who is in the 
right will have no greater chance of prevailing than the adversary who is in the '\Tong. 
At this point, the advantage by him who is in the right is equal to 0; and to this 
point every additional quantity, added to the load of evidentiary matter, tends in propor
tion i its pressure to reduce the cause. . . • The evils, therefore, which arise from excess 
of evidence are very great; and that they form a proper subject for the legislator's consid
eration is out of the reach of dispute. But the pr'lpriety of allo\\ing them to be productive 
of actual exclusion, of giving them in practice the effect of a conclusive reason, depends 
upon proportion, viz., upon the preponderance of the collateral inconvenience in the shape 
of vexation, expense, ana delay, as compared with the probability of direct mischief result
ing from deception and consequent misde~ision resulting for w8nt of the evidence proposed 
to be excluded." 1 

In attempting to determine when this overbalance of disadvantages exists, 
rendering the admission of the testimony relatively unprofitable, it may be 
assumed in advance that the facts testified to are relevant; more than this 
the party of course cannot claim, and less than this can certainly not he for
bidden him. The question thus reduces itself in effect to that of the number 
of witnesses allowable upon facts concededly relevant. May any limitation 
be imposed at all? It is clear that no rule of limitation, if any be made, 

§ 1907. \ Mr. Bentham's proposal of ro- tion. His exposition of this proposal deserves 
form (too lengthy to be set out here) consisted perusal. 
chiefly in subdividing the" burthen" by elimi- Bentham's vision seems to have COIne true 
nating before the actual trial all testimony that in modem English practice under the Rules of 
is practically not needed on the main contro- Court of 1883; see the exposition by Mr. 
versy; this is to be accomplished by the parties' Samuel Rosenbaum (of the Philadelphia Bar) 
submission beforehand of a brief or sketch of in his monograph The Rule-Making Authority 
al\ the proposed evidence, so that the few pre- in the English Supreme Court, and the com
cisc points over which alone there is nny real menta of Chief Justice Taft and of fOJ"mer 
controversy will remain for testimony on the Justice Loring in the American Bnr Associn
trial, and will then cause little or no complicn- tion Journal (1922, October, vol. VIII, No. 10). 
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§§ 1904-1913] CUMULATIVE WITNESSES § 1907 

should in its terms be mandatory and invariable, and that the rule should 
merely declare the trial Court empowered to enforce a limit when in its dis
cretion the situation justifies this; and such is in fact the form which the 
rule (so far as accepted) does take. 

What are these situations in which the trial Court is empowered in its dis
cretion to limit the number of witnesses? To this question the answer is, in' 
some respects, clear and accepted on all hands; in others, it is as yet the 
subject of rulings somewhat conflicting and diversified in their details. 

§ 1908. Same: (1) Espert Witnesses; (2) Character Witnesses; (3) Wit
nesses in General. (1) The frequent uncertainties and hopeless contrariety 
which are well known to beset the use of expert testimony and have led to 
much speculation over methods of improvement (ante, § 563), tend to re
duce its serviceableness as a decisive testimonial element, and hence make 
it easier to dispense with it when an over-accumulation threatens to compli
cate and confuse the controversy. A limitation may therefore properl~· be 
set upon the number of expert witnesses: 1 

§ 1908. 1 Add to the following citations 
some of the rulings in note 3. infra. which deal 
with expert witnesses but do not umit the rule 
to that class: 

CANADA: Dominion: Can. St. 1902. e. 9. 
Rc\'. St. 1906. c. 145. E\'id. Act. § 7 (of "pro
fessional or other experts cntitled according 
to the law of practice to gi\'c opinion c\'idcnce." 
not more than five on one side arc to be called 
without leave of Court before examination of 
any experts); 1906. Dodge ~. The King. 38 
Can. Sup. 149. 152 (statute noted; but the 
strange doubt is expressed v.hether if more 
are improperly called the Court above may 
consider their testimony); 1916. Canadian 
Northern Western R. Co. 1'. Moore. 31 D. L. R. 
456 (Evid. Act. § 10. held applicable to \'alue 
testimony before arbitrators under the Rail
way Act); Alberta: 1915. Canadian Northern 
Western R. Co. 11. Moore. 23 D. L. R. 646 
(taking of land; Can. E\'id. Act. § 10. held to 
limit the value witnesses to three. in arbitra
tion proceedings under the Railway Act); 
Britiah Columbia: Rules of COurt 1912. 
No. 467 A (the judge may limit; no number 
nomed); Manitoba: St. 1908. 7-8 Edw. VII. 
e. 18. § 1. Rev. St. 1913. c. 65. § 7 (not more 
than three expert witnesses to be called on 
either side without leave of the judge; such 
leave to be applied for before examination of 
any experts); Ontario: St. 1902. c. 15. Rev. 
St. 1914. c. 73. § 10 (like Dom. Evid. Act. § 7. 
making three the limit. instead of fi\'e); 1912. 
Rice II. Sockett. 8 D. L. R. 84 (contract to 
build a silo; certain persons held experts. 
under the above statute. though not having 
a special technical education); 1915. Burrows 
". Grand Trunk R. Co •• 23 D. L. R. 173 
(personal injury; statute applied to medical 
witnesses) ; SClskatchewan: Rev. St. 1920. 
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Evidence Act. c. 44. § 42 (like Dom. Evid. 
Act. § 7). 

UNITED STATES: Federal: 1858. Winan~ v. 
R. Co .• 21 How. 100 (quoted supra); Illinois: 
1915. Geohegan ~. Union Ele\". R. Co .• 266 
111.482. 107 N. E. 786 (eminent domain; the 
trial Court having limited the opinion evidence 
to fivc .... itncsses on a side. and the defendant 
having called five witnesses. qualified by knowl
edge of the vicinity. to testify to the effect of 
the railroad in damaging the property. three 
further witnesses for the defendant on that 
subject were excluded by the trial Court; 
held. that the trial Court had discretion to 
limit the number of expert witnesses and the 
number of witnesses to a collateral fact. and 
that the rule at any rate included .... itnesses 
to property value. even though in one sense 
these witnesses might not be classed as ex
perts); Ma88Clchmelts: 1904. White 11. Boston. 
186 Mass. 65. 71 N. E. 75 (the limited number 
having been used. a lay witness of the opponent 
cannot be used as an expert on 
tion); Michiaan: 1879. Fraser v. Jennison. 
42 Mich. 206. 223. 3 N. W. 882 (testator's 
sanity; refusal to admit a sixth expert wit
ness for the contestants. held proper; quoted 
BUpra); St. 1905. No. 175. Compo L. 1915. 
§ 12558 (limits the number to three on each 
side; quoted in full ante. § 563); 1910. Peo
ple V. Dickerson. 1M Mich. 148. 129 N. W. 
199 (St. 1905. No. 175. held unconstitutional. 
but not as to the point; see the C8be 
more fully eited post. 2484. D. 1); Miaaouri 
1906. St. Louis M. &: S. E. R. Co. v. AubUchon. 
199 Mo. 352. 97 S. W. 867 (land damages; a 
ruling restricting the witnesses to four on each 
side. held unreasonable on the facts; but the 
opinion. though citing nine cases from other' 
jurisdictions and two cases from an iiUerior 
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§ 1908 RULES TO AVOID CONFUSION OR PREJUDICE [CHAP. LXIV 

1858, GRIER, J., in Winans v. R. Co., 21 How. 100: "A judge may obtain information 
from e .. ~perts, if he desire it, on matters which he does not clearly comprehend, but can
not be compelled to receive their opinions as matter of evidence. Experience has shown 
that opposite opinions of persons professing to be experts may be obtained to any amount, 
and it often occurs that not only many days, but even weeks, are consumed in cross-exam
inations to test the skill or knowledge of such witnesses and the correctness of their opin
ions, wasting the time and wearying the patience of both Court and jury, and perplmong 
instead of elucidating the questions involved in the issue." 

1879, COOLEY, J., in FrMer v. Jenni.8on, 42 Mich. 206, 224, 3 N. W. 882 (approving a 
limitation to five expert witnesses to insanity): "If testamentary cases are ever to be 
brought to a conclusion, there must be some limit to the reception of expert evidence: and 
that which was fixed in this case was quite liberal enough. To obtain such evidence is 
expensive, since desirable witnesses are not to be found in every community: but an army 
may be had if the Court will consent to their examination: and if legal controversies are 
to be determined by the preponderance of .... oices, wealth in all litigation in which expert 
evidence is important may prevail almost of course. But one familiar "ith such litigation 
cannot but know that, for the purpo~es of justice, the examination of two conscientious 
and intelligent experts on a side is better than to call more: and certainly, when five on 
each side have been examined, the limit of reasonable liberality has in most cases been 
reached. The jury cannot be aided by going farther. Little disp.repancies that must be 
found in the testimony, of those even who in the main agrce, begin to attract attention 
and occupy the mind, until at last jurors, with their minds on unimportant variances, 
come to think that expert evidence, from its very uncertainty, is worthless. This is not 
a desirable state of things; and it can only be avoided by the use of expert 
evidence within reasonable bounds." 

This result may be said to be universally accepted; the trial Court in its 
discretion may limit the numbm' of expert witnesses. 

(2) The value of character-evitU;'rIce, impeaching or sustaining a party or a 
witness, is commonly much exaggerated (ante, §§ 920, 1611) j its compara
tive futility in the ordinary case, and its tendency to degenerate into a mere 
exhibition of petty local jealousies and animosities, of no real p.robative 
service, have induced the Courts to concede unanimously that the number of 
character-witnesses may without disadvantage be limited, as the trial Court 
may prescribe: 2 

court of Missouri, wholly ignores the four 
rulings in its own court, cited in/ra, notes 2 
and 3; the Court's remark that" we are cited 
to no case by respondent that sustains such 
rule" will not properly account for such in
attention to its own rulings, even on the part 
of a Minos so recently enthroned and so 
brilliant and sensible liS the one who writes 
the opinion); New York: 1847, Sizer ~. Burt, 
4 Denio 428; New Hampshire: 1879, Hilliard 
II. Beattie, 59 N. H. 462, 464 (penonai injury; 
number of experts may be limited, but a 
modification of the order must not be unfair) ; 
Ohio: 1895. WabMh R. Co. II. Defiance, 52 
Oh. 262, 40 N. E. 89; Tennessee: 1890, 
Powel'llll. McKenzie, 90 Tenn. 182. 16 S. W. 
559; Wa8hi7lf1ton: 1904; Swope II. Seattle. 
36 WMh. 113,78 Pac. 607 Oimitation to three 
witneSl!e8 to real estate value. held proper in 
dilcretion). 
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"2 Accord: Federal: 1921, Hauge!!. U. S., 9'-':. 
C. C. A., 276 Fed. 115 (perjury; defendant ~ 
character-witnesses limited to 6); A rkanao.a: 
1919. Kindrix v. State, 138 Ark. 594, ::'12 
S. W. 84 (impeaching witnesses. in discre:i;,ID, 
here litnited to five); California: 1912, F-<Jple 
~. Burke, 18 Cal. App. 72, 122 Pa,'. 1.:.;:": 
Connecticut: 1854, Bunnell II. Butler, ~ 'J "::()Q", 
65, 69 (quoted Ilupra); IUinoiB: 1911, ?". -r "., 
II. Arnold, 248 Ill. 169, 93 N. E. 786 (nunr\:>':r 
limited to twenty-five on each side); 1 ndillna.: 
1887, State II. ThomBS, 111 Ind. 575, 578. 13 
N. E. 35 (" It may be that in some eases alimit 
tnllY be put"); Iowa: 1879, Bays II. HerrinI!'. 
51 Ia. 286, 291, 1 N. W. 558 (in trial CO~l1't'8 
discretion); 1882, Bays 11. Hunt, 60 la. 251, 
254, 14 N. W. 785 (same); 1889, Minthon II. 
Lewis, 78 Ia. 620, 622,43 N. W. 465 (slime); 
1896, State II. Beabout, 100 Ia. 155, 69 N. W. 
428 Oimitation to five on each side, held proper 
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, 1840, NEL'>ON, C. J., in Bissell v. Cornell, 24 Wend. 354, 357: "We have heretofore held 
that the judge at the circuit may exercise a sound discretion as to the number to be sworn 
of impeaching and supporting witnesses [to character). There must be some limit. Any 
one familiar with trials must be aware that, after some dozen of witnesses on a sid~ have 
been exa.mined, equally supporting and impeaching a party or witness, very little addi
tional benefit is derived by enlarging the number. The relative strength of the testimony 
will be the same, however extended the examination. A balanced public opinion will appear." 

1854, WAITE, J., in Bunnell Y. Butler, 23 Conn. 65, 69: "It would be absurd to hold that 
upon an enquiry of this sort, depending in a great measure upon the opinion of "itnesses, 
a party has the right to examine as many as he pleases, and that the Court and jury arc 
bound to sit and hear them without any lJOwer to interfere. There must necessarily be 
a limit to such inquiries, and it is for the Court to prescribe it .•.. Much, however, will 
depend upon the circumstances of the case and the importance of the testimony of the 
principal '\\itness." 

(3) For witnesses upon any point whatever a similar rule of limitation may 
be enforced. It may not be possible to define any other specific classes of 
witnesses or of facts for which a rule can be laid down; but it is possible to 
sanction a 'general rule as applicable, in the circumstances of the case, to any 
kind of fact or witness whatsoever. The reason of the rule namely, that 
thedisadvantage of confusion preponderates over the testimonial value, little or 
none of the additional witnesses may come to be applicable at any time: 

1878, SHERWOOD, C. J., in Slate v. Whiton, 68 Mo. 91, 92 (dealing with a limitation on 
the issue of change of venue): "We regard such ruling clearly within the domain of judi
cial discretion, with which, unless arbitrarily and abusively exercised, we should refr'lin 
from interfering. It would be productive of very seriqus and hitherto unheard of come
quences, should the law be so declared by this Court as to cut off and preclude inferior 
tribunals from the exercise of one of the most ordinary functions pertaining to the daiJy 
administration of justice. . . . Any other theory vf the law would permit, nay prompt, 
a crafty criminal to block the wheels of both punitive and remedial justice, by using the 
latest census returns of the county as a fecund source of limitless supply for countless 
sublXEnas, thus securing a continuance under the pretence of securing a change of venue." 

1894, JENNER, J., in Hupp v. Boring, 8. Oh. C. C. 259, 260: "Has the trial Court the 

in discretion); Louisiana: 1906, State v. 
Rodriguez, 115 La. 1004, 40 So. 438 (under 
St. 1894, No. 67, a limitation of defendant's 
character-witnesses to six, with liberty to 
have process for more at his own cost, held 
proper); Michigan: 1885, Hollywood v. 
Reed, 57 Mich. 234, 237, 23 N. W. 792 (number 
of sustaining and impflacbing witnesses "is in 
the discretion of the Court, and is generally 
limited to an equal number on each side ") : 
1922, People 1). Neml'lr, Mich. ,187 N. W. 
315 (arson; limitation of character-witnesses 
to six, held proper); M iJlBOUri: 1899, 3tate 
v. Rutherford, 152 Mo. 124, 53 S. W. 417 
(more than six witnesses to defendant's char
acter, excluded properly on the facts); New 
Hampshire: 1879, Plummer 1). Ossipee, 5g 
N. H. 55, 58 (limitation to twenty on each side, 
held proper) ; New York: 1840, Bissell v. 
Cornell, 24 Wend. 354, 357 (character of 
plaintiff in slander to mitigat.e damages; re-

fusal to hear morc than sixteen witnesses on a 
side, held proper in discretion; quoted 81lpra) ; 
Ohio: Gen. Code 1921, § 13662 (no more than 
ten witnesses on each side allowable .. upon 
the subject of character or reputation" in any 
criminal case except murder, manslaughter, 
rape, rape-assault, or seIling l:quor to habitual 
drunkard, unless full fees arl' deposited or 
paid beforehand); 1905, People v. Dones, 
9 P. R. 423, 432 (limitation to five for im_ 
peaching veracity, held proper); Sou.th 
Dakota: 1909. State v. Madison, 23 S. D. 584, 
122 N. W. 647 (impeaching witnesses here 
limited to four on 3. side); TennC88e~: 1897, 
Williams v. McKee, 98 Tenn. ,139, 38 S. W, 
730 (trial Court may limi t in diseretion; here 
disapproving of the fixing of the number 
before testimony was introduced); Texas: 
1879, Johnson 11. Brown, 51 Tex. 65, 76 (a 
l'easonablc limitation is proper). 
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power to limit the number of witnesses that Illay be called in proof of a material fact or 
of the issue? The question is one of importance in practice. Mere numbers do not neces
sarily determine the weight of the testimony; and numbers within a reasonable limit arc 
often of great importance. It has long been held that, in eliciting the truth from a witness, 
the manner and extent of the cxamination is largely in the discretion of the trial judge. 
But when it comes to the number to be called to establish a fact or a given issue, must 
all discretion be denied? A trial sometimes becomes a contest as to which side can over
whelm the other ,,;th the larger number of witnesses. And we have repeated what recently 
occurred in a common pleas court in this circuit, the issue between two neighboring farmers 
heing the identity of three sheep, not worth to exceed three dollars. A hundred ,,;tnesses 
were called, ten da~'s consumed in the trial, the three sheep were soon followed by the loss 
of the entire flocks of the unfortunate farmers, and also a large part of their farms. In 
another part of this circuit the issue tried was the alleged warranty of II heifer at an auction 
spJe of stock; 1111 the men present at the sale were called by one or the other of the contend. 
ing parties, with a result not less disastrous than the sheep case. A Court of justice that 
has no power to r~!!lllate such exhibitions of bad temper, is hardly worthy of the name . 
• . . We conclude that a reasonable limitation of the number of witnesses who may be 
called in proof of a fuct, or of a single issue, is within the diseretion of the trial Court, to 
be exercised. no doubt, with caution, considering the nature of the case, the character of 
the witnesses, amI the state of the proof." . 

Some sneh general principle, as to the limitation of numbers, seems to he 
conceded 011 all hands.3 

3 Federal: 1905. Carrara P. A. Co. t'. further evidence upon any particular point 
Currara P. Co., 137 Fed. 319. C. C. (dt'posi- when the evidence upon it is already so full 
tions of 250 witnesses were allowed, no special as to preclude reasonable doubt "); Columbill 
reason for limitation of number being shown) ; (Dist.): 1909, Trometer r. District, 24 D. C. 
1016. Samuels v. U. S .• 8th C. C. A .• :!32 Fed. App. 242, 247 (wife's testimony on a certain 
53G (fraudulent use of the mail by sending a point, excluded as cumulative): Delaware: 
prl'tended cure for disease; after::l5 witnesses 1001, Pritchard v. Henderson. 3 Pen. 128. 50 
for the defendant had teMtilied that thoy wero Atl. 218 (rule of Court. limiting to six wit
cured by his medicine. the Court announced nesses to one fact, applied); 1901, Giordano 
that 6 more only would be permitted. and v. Brandywine Granite Co., 3 Pen. 423, 52 Atl. 
refused to admit 20 or 25 others offered by the 332 (where the number has been limited 
defendant; held proper, in the trial Court's beforehand. a witness who. being the person 
discretion); Alaska: Compo L. W1::1, § 1404 supposed by the counsel, nevertheless knows 
(like Or. Laws 1020. § 856); Arkallsas: Dig. nothing on the subject, counts as one of the 
lOW, § 418::1 (like Cal. C. C. P. § 20-14); 1800. limited number; Spruance, J .• diss., and 
Jones V. Glidewell, 53 Ark. 161. 176. 13 S. W. properly); 1907, Staie v. Uzzo, 6 Pen. 212. 
723 (clection contest; limitation held to be 65 Atl. 775 (rule of Court limiting to six wit
for the trial Court's discretion): 1897, Hall n~sses on the same fact, held applicable in 
t'. State, G4 Ark. 121. 40 S. W. 578 (trial capital cases); Illillois: 1864. Gray V. 

Court's diseretion approved. excluding cumu- St. John, 35 Ill. 222, 238 (fraud in conveyance; 
lative witnesscs to errors in an accomplicc's deposition excluded on the principle that 
testimony); 1902. Hughes v. State. 70 Ark. "whl'n a fact is sufficiently established. and 
420. 68 S. W. 676 (Court's discretion. under is not controverted. the Court may properly 
Stats. § 2955. in limiting the further exam ina- refuse to suffer its time to be occupied in 
tion of a witness. held impropc~ly elCercisedi ; hearing further evidence on that point ") ; 
1922, Henson & S. C. Co. V. Strickland, 1869, White v. HeImann, 51 Ill. 243, 2-16 
Ark. • 238 S. W. 5 (mining trespass: a lim- (refusal to peIUlit more than four witnesses to 
itation to two witnesses on each side. held value of land. held improper); 1879, Mueller 
unrea30nable; but the opinion is unsound in v. Rebhan. 94 Ill. 142, 151 (proponent of a will 
further declaring that an order of limitation introduced seventeen witnesses to prove that 
should not be made until it .. becomes obvious the testator's condition had not changed prior 
to the Court that the parties ... are merely to the will's execution; opponent offered to 
'producing cumulative testimony"; for this admit that all other witnesses of proponent 
tardy announcement might deprive the party would testify to this and certain other facts; 
of the option to select the most important of ruling that no more witnesses to these facts 
his witnesses); Cali/om-ia: C. C. P. 1872, should be examined for proponent, held 
§ 2044 (Court .. may stop the production of proper); 1891, Greene 1). Ins. Co., 134 Ill. 
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There is, however, a lack of harmony and certainty in applying it. (a) 
In the first place, it is generally agreed that the existence of a need for the 
310. 25 N. F.. 583 (insanity of a grantor; lim- v. CoIl., 146 La. 59i. 83 So. 844 (failure to 
itation to 'line witnesscil on oach side. held comply with the statute deprives of right of 
improper on the facts; part1~· because the postponement of trial for the absent witnesses. 
order was not made at the opening of the where more than six witnesses summoned 
trial. partly because the iszae was the main are present; collecting the interim rulings 
one in dispute); 1900. Chicago Tenninal T. R. on the statute); .Uaryland: 1861. Calvert 
Co. v. Bugbee, 184 Ill. 353, 56 N. E. 386 v. Carter. 18 Md. n. 109 (obscure; but 
(limitation by parties' stipulation; additional 8emble contra); }.[ G88achusetis: lR35. Howe 
witnesscs excluded); 1909, 'Vest Skokie v. Thayer. 17 Pick. 91. 97 (addi"clla! ~;t
Drainage District v. Dawson. 243 Ill. 175, nesses on an undisputed point. excluded); 
90 N. E. 377 (obscure and rambling opinion; 1848. Cushing v. Billings, 2 Cush. 158 (trial 
apparently the rule accepted is that the trial Court has discretion; using the illustrations 
Court's ruling cannot be made before tes- mentioned in the next case); 1883. Com. r. 
timony begun and cannot be made to include Ryan. 134 Mass. 223. 224 (" It must be in the 
rebuttal testimony; unsound on both points) ; power of thc Court to limit the amount of 
1915. Geohegan v. Union Elev. R. Co .• 266 testimony where it may be extended indefin
Ill. 482, 10i N. E. 786 (cited more fully itely. as in the case of usage or character or 
supra. n. 1); l>Idiana: 1853. Gardner If. genuineness of handwriting"); Michigan: 
State. 4 Ind. 632, 634 (beating by a school- 1888. Barhyte v. Summers, 68 Mich. 341. 36 
master; limitation to two witnesses for the N. W. 93 (unsoundness of a mare before salc: 
defence. as to the absence of blows with foot limitation to seven witrl£'5geS on a side, held 
and fist. apparently held an abuse of dis- improper; no uuthority citpd); 1891. Detroit 
eretion); 1869. Hubbell v. Osborn, 31 Ind. C. R. Co. r. Mills. 85 Micb. 634, 48 N. W. 
249 (limitation to one witness on !1 materia! 1007 (electric railroad as decreasing travel in 
point. hl,ld improper); 1881, Union R. T. & streets, lowering rents. etc.; limitation to 
S. T. Co. I). Moore. 80 Ind. 458 (land-value: .. eight or ten" witnesses, held proper in dis
limitation to cleven on ellch side. held proper cretion); Mi$souri: 1878. State v. Whiton. 
in discretion); 1884. Butler v. State. 97 Ind. 68 Mo. 91, 92 (prejudice as ground for change 
378. 380, 388 (murder; limitation for deposi- of venue; limitation to six on each side. held 
tions out of the Stllte to forty-five for the proper in discretion; sec quotation supra): 
defence, held proper in discretion); 1886. 1897. State v. Lamb, 141 Mo. 298, 42 S. W. 
Mergentheim v. State, 107 Ind. 567. 572. 8 827 (alibi; number limitable in discretion); 
X. E. 568 (condition of a canal said to be a 1901. State 1'. Smith. 164 Mo. 567, 65 S. W. 
nuisance; limitation to se\'en on each side. 270 (exclusion of additional witnesses to 
held proper in discretion); Iowa: 1870, deceased's threats. after eight had testified, 
Kesse ~. R. Co., 30 Ia. 78. 80 (whether a loco- held not improper); Montana: Rev. C. 1921. 
motive spark-net could be seen from the brlt- § 10661 (like Cal. C. C. P. § 2044); New York: 
frame: limitation held for irial Court's 1893, Sixth Ave. R. Co. v. Metrop. EI. R. Co .. 
discretion); 188!!. Everett v. R. Co .• 59 Ia. 138 N. Y. 548. 553. 34 N. E. 400 (number 
243.244. 13 N. W. 109 (land-value; limitation limited, in trial Court's discretion. for provinj! 
to five on each side. held proper in discretion) ; damages by taking of land); 1896, People 1'. 

1890. McConnell v. Osage, 80 la. 293, 295,45 Barberi, 149 N. Y. 256. 43 N. E. 635 (the trial 
N. W. 550 (condition of sidewalk; limitation Court held improperly to have refused to admit 
to six on each side; objection not sufficiently for the accused the corroborating testimony of 
taken); 1895. Preston v. Cedar Rapids. 95 Ia. others than the accused and yet allowed the 
71. 63 N. W. 577 (land-value; limitation to jury to question hcr credibility); Ohio: 1894. 
seven on each side. held proper in discretion) ; Hupp v. Boring. 8 Oh. C. C. 259 (condition of 
Kansas: 1878, Fisher 11. Conway. 21 Kan. boundar~'. in claim by adverse possession; 
18. 24 (limitation to four witnesses. upon a limitation to four on each side. held proper ill 
matter of self-defence. held improper; though discretion; quoted supra); Oreoon: La n's 
on .. any collateral matter" the trial Court 1920. § 856 (like Cal. C. C. P. § 2044); Porto 
may in discretion limit the number): Ken- Rico: Rev. St. & C. 1911. § 1519 (like Cal. 
lucky: C. C. P. 1895, § 593 (like Cal. C. C. P. § 2044); Rhode Island: 1909. 
C. C. P. § 2044); Louisiana: St. 1894. No. 67. Campbell v. Campbell. 30 R. J. 63. 73 Ail. 
Wolff's Rev. L .• p. 277 (in criminal cases" each 354 (limitation of the number of witnesses 
side shall not be allowed to summon more to those specified by counsel as a cQIldition of 
than six witnesses." except after the attorney'l!! getting an adjournment. held unfair on the 
written application setting forth under oath facts; Blodgett, J., diss.; elaborate opinions, 
.. what he expects to prove by the additional criticizing the various precedents); Teza6: 
~;tness. that an ndditional number is required 1891, Galvcston H. & S. A. R. Co. tl. Matula, 
to meet the ends of justice and to make a i9 Tex. 577. 15 S. W. 573 (exclusion of new 
proper prosecution or defence"); 1920. State depositions proying different facts tending 
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limitation should be left to the trial Court's determination.~ (b) In the next 
place, it is also generally agreed that the rule may be applied only to ex
clude additional witnesses to the same i~81W or controverted fact; though 
a precise definition of the scope of such an issue is not furnished, nor, per
haps, can it be. Both of thcse conditions to the rule are fair and sound. 
(c) A Court occasionally dcclare.~ the rule applicable 'only where the fact 
is not actually can!roverted.6 But this limitation is unsound, because the value 
of merely cumulative witnesses may become trifling even where the point 
is controverted, and the policy of the rule rests on the proportion between 
the probative value of the additional witnesses and the disadvantages they 
bring. (d) Some of the statutory provisions declare the rule applicable 
whenever the evifience I< is already so full as to preclude rea~onable doubt." 
Yet it seems undesirable to require the judge to pass upon this question, 
even provisionally; and it is unnecessary to do so, because the true reason 
for the slight value of the additional witnesses is that, if the jury did not 
believe the foregoing ten, they will hardly believe two more, and if they 
did believe the ten, then two more are not needed; in other words, the ex
clusion of the two more as valueless does not b~' any means rest on the as
sumption that the preceding ones have proved the fact indubitably (as the 
codifiers seem to have believed), but on the consideration that two more 
of the same sort cannot make a bad case better. The statutory phrasing 
should rather run: "if it is already so full that more witnesses to the same 
point could not be reasonably expected to he additionally persuasive." (e) 
Sometimes a Court declares the qualification that the limiting of numbers 
is proper only upon collateral w8lles; though there is little authority for this.6 

The term "collateral" is a much-abused one; it is difficult of definition, 
and should be avoided. 7 :l\Ioreover, there is no reason here for such a re
striction of the rule; the exigency may equally arise upon any part of the 
issue, as the reasons above gh·en indicate clearly. (j) It is sometimes re
quired that the trial Court (with or without the parties' motion) announce 
before any witne88e.~ on the point are offered, that a limitation of the witnesses 
upon the particular fact will be enforced, and a failure to do this is said 
to prevent the enforcement of any limitation; on the theory that, unless 
the party is thus advised of the intended limit, he may be obliged to omit 

to prove the same ultimate i88Ue. held im
proper); Wa&hinqton: 1917. Mogelberg D. 

Calhoun. 94 Wash. 662. 163 Pac. 29 (per
sonal injury; limitation to six eyewitnesses. 
not imposed until the sixth was called. held 
improper); Wuconain: 1892. Meier 11. Mor
gan. 82 Wis. 289. 294. 52 N. W. 174-
(whether ice was properly packed; limita
tion to eight witnesses. held proper in dis
crlltion); 1806. Larson 11. Eau Claire. 92 
Wis. 86, 65 N. W. 731 (trial Court's discre
tion approved in excluding a tenth witness as 
to the condition oC a highway). 
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In France. under the numerical system 
(post. § 2032). a limitation to ten witne&es to 
a single fact was introduced in the 13005 
(Glasson, Histoire du droit et des institutions 
de la France. VI. 544; 1895). 

4 Sce the cases paasim in the preceding note. 
For the argument as to a constitutional 
nght to process. sce pod. § 2191. 

i E. g. in Illinois and Massachusetts. 
I Greene 1>. Ins. Co.. III.. '''pra. Contra: 

Preston 1>. Cedar Rapids. Ia.; H upp 1>. Banns, 
Oh .. lAnd others by implication. lIupra. 

( Anl6. §§ 38, 1001. 
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his most valuable witnesses through not having known of the necessity of 
choosing the best of the lot at his disposal. This requirement has a plausi
ble fairness in it, and is usually proper when feasible. But it is not always 
feasible, because the judge may not know of the party's intention as to 
number of witnesses; and it is not always proper for the judge to commit 
himself to such a fixed limit before hearing any of the witnesses.8 The trial 
Court's discretion should be left to determine whether such a prior notice 
was feasible and desirable under the circumstances. (g) Finally, the rule 
should be applied with equal effect against both parties, so that neither be 
unfairly advantaged thereby. 9 

The rules as to limiting the impeachment of an impeaching witness (ante, 
§ 894), as to the lengtlz of an examination of a single witness (ante, § 783), 
the number of counsel that may examine on each side (ante, § 783), and the 
repetition of tlze same qllestion.~ (ante, § 782), which depend perhaps to some 
extent upon considerations of the present sort, have been already discussed 
in more appropriate places. 

§ 1909. Judge as Witness. That a judge may give testimony as a witness.? 
in a trial before a Court of wllich he is a member seems in the classical Eng
lish practice not to have been doubted, though the precedents are scanty} 
It is not clear whether a judge so testifying was regarded as bound to retire 
from the Bench thereafter during the trial; but the propriety and legality 
of his taking the stand when needed seem to have been assumed.2 This is 

I Moreover, the intimation in Greene~. J. Jeffreys. asked to testify what he said at a 
Ins. Co., Ill., that the notice must be given at former trial, replied: .. No, there v.ill be no 
the opening of the trial, is unjust and im- nce<i for that; I will acknowledge anything 
practicable as a general rule. I said then"); 1716. Hawkins, PIcas of the 

If one of the prescribed number proves in- Crown. b. !!. c. 40. § 80 (" It seems agreed that 
competent. he ought not to be rcckoned us onc it is no cxception against a person's gh'ing 
of the allotment of th::.t party, becausn his e\·idcnce. either for or against a prisoner, that 
withdrawal diminshes by so much the time he is one of the judges or jurors who are to try 
and the complications: Contra: l8ll5, Preston him "). 
t>. Cedar Rapids, 95 Ia. 71. 63 N. W. 577 (" It 2 In more modern times. doubts are found: 
wus defendant's business to know. before it 1872, Duke: of Buccleuch 1>. Metropolitan 
called the witnesses. that they possessed the Board. L. R. 5 E. & I. App. 429, 433 (Cleasby. 
requisite knowledge to testify concerning that B.:" With respect ~o those who fill the office 
matter"); 1901, Giordano 11. Brandywine of judge. it has been felt that there are grave 
Granite Co .• Del. (cited sup·ra). objections to their conduct being made the 

, Compare liilliard tl. Beattie. N. H., ante, subject of cross-examination and comment 
Dote 1. (to which hardly any limit could be put) in 

§ 1909. 1 1660, Regicides' Trials. Kel. 12 relation to proceedings before them; and, as 
("Sccretary Mords and Mr. Annesley. Presi- everything which they can properly prove can 
dent of the Council, were both in commission be proved by others. the Courts of law discoun
for the trial of the prisoners, and sate upon the tenance, and I think I may say prevent, them 
bench; but there being occasion to ma.ke use from being examined"; but this was not said 
of their testimony against Hacker, one of the especially of the judge • coram quo '); 1890, 
prisoners, they both came off from the bench R.~. Petrie. 20 Onto 317. 323 (held improper, 
and were sworn and gave evidence, and did not where the judge lrita without a jury); 1914. 
go up to the bench again during that man's Mitchell V. Justices, K. B. Div .• 30 Tim<:!s L. 
trial; and agreed by the Court that they were Rep. 526 (a licensing committee referred B 

good ,,'itncsses. tho' in commission, and might liquor license to the compensation authority; 
be made use of"); 16S0, Earl of Stafford'a one of the justices sitting in the former sat iD 
Trial, 7 How. St. Tr. 1293, 1413, 1442, 1481 the latter also; the IlItter authority, after first 
(some of the lords judgcs testified); 1685, refusing the license, reopened the clUle aDd 
Oate's Trial, 10 How. St. Tr. 1079, 1142 (L. C. heard further evidcnce, includiDg that oC the 
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observable in the discussion which reappears, at various epochs,3 over a cele
brated problem once put by King Henry IV, concerning the proper conduct 
for a judge who has been the sole spectator of a murder and comes after
wards to preside on the trial of an innocent person charged with it. The 
controversy that aro~e over this problem concerned a different principle, 
namely, the judge's duty and power to use his private knowledge in his 
judicial capacity (as by ordering an acquittal); but it seems not to have 
been doubted by any of those who expressed their views that the judge 

? might lawfully have given testimony; the only doubt was whether it was 
his moral duty to do so: 

1696, Sir John Hawles, Solicitor-General, in Fenwick's Trial, 13 How. St. Tr. 537, 667: 
"If a judge knows anything whereby the prisoner might be convicted or acquitted (not 
generally known), then I do say he ought to be called from the place where he sate and 
go to the bar and give evidence of his knowledge; and so the judge in H. IV's time ought 
to have done, and not to have sutTered the prisoner to have been convicted and then get 
a pardon for him; for a pardon will not always do the business"; and commenting on 
Cornish's Trial, 11 id. 459 (1685), as to the failure of the judge to testify to a witness' testi
mony at a former trial: "EverY man knows that a judge in a civil matter tried before him, 
and a counsel even against his client, has been enforced to give e\;dence (provided it be 
not of a secret communicated to him by his client), for in that particular a judge ceases 
to be a judge, and is a witness; of whose evidence the jury are the judges, though he after 
re-asSU11le his authority and is afterwards a judge of the jury's verdict. . . . If it be so in 
civil matters, let any man show IDe a reason why the law is not so in criminal matters." 

In modern times, however, and in this country, the policy of uniting in 
~::. one persoll the double capacity of judge and witness in the same trial has 

been much ·questioned. It must be premised that the objections are not 
based upon the general quality of jUdgeship, so as to oppose the admission of 
a judge as witness in any trial during his period of office as judge; there 
could be no conceivable reason for that.4 Nor is it here a question of the 
judge's privilege against compulsory process (post, § 23i2); or of the judge's 
privilege to withhold, in a trial not before himself, information received 
confidentially and officially, from an informer or a part~' confessing, not 
in open court (poet, § 2376). Nor do the objections question the propriety 
of a judge's leaving the bench and in the same trial becoming a witness, 
where he has relevant knowledge; for, by reason of a principle already 
examined (ante, § 1805), this is the only way in which his personal knowl
edge can be contributed. 

The objections are based rather upon the impolicy of combining at the 
..:::same time the capacities of judge and witness, i. e. of becoming a witness 

above justice; thereafter he took no part in 
the adjudication; the li~ense was finally re
fused; held that the conduct of the justice 
was " most unfortunate"; that· . he should 
have refrained from sitting at all as judge in 
that case or should have refrained from giving 
evidence; but that his evidence WEIS ncverthe
less "legal e\'iden~ "). 

3 See the citations collected pOBl, § 2569, 
under Judicial Notice. 

• Thus, a judge may always testify, in a 
cause where he is not sitting, as to proceedings 
before him in another cause; sce, for an illus
tration (1889), State '1'. Duffy, 57 Conn. 525, 
528, 18 Atl. 791. 
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without ceaaing to be a judge of the cause and of continuing to act as judge 
in the cause even after finishing his testimony as witness. The various con
siderations of policy that have been ad\'anced at one time or another are 
represented in the following passages: 

1824, MARTIN, J., in R088 v. Buhkr, 2 Mart. N. s. 312: "There msy be a different mode 
of practice which, by taking off the reason of the rule [of incompetency), perhaps destroys 
it in jury cases. If the judge, when he tries the facts, must weigh the evidence, he must 
do so impartially; this, perhaps, he cannot be easily supposed to do when he is to weigh 
his testimony against that of another. When, however, not hc hut a jury is to try an issue 
of facts, it would the reason in some degrec fails. Yet cogent ones present them
selves: in a Court composed of one judge only, who is to administ(!r the oath? It cannot 
be done by any but a member of the Court, and he is the onl;\' one. . . . It secms to us 
some legislative provision is necessary in a case like this. Otherwise, the party cannot 
attain his right. JJ 

1851, PARKER, J., in .Mor88 v . .MOT88, 11 Barb. 510, .511: "The objection to the compe
tency of a judge rests on an entirely different ground [from that of a juror). It goes to 
the power of the Court the power to administer the oath, to decide on a question of 
competency, or the admissibility of parts of the evidcnce, to commit for refusing to answer, 
and to exercise over the witness all thc other powers of the Court, which may be called 
into requisition for the protection of the rights of the party .... In examining this ques
tion upon principle, there secms to be the same difficulty, whether the Court consists of one 
judge or of threc, all of them being ne~sary to constitute the Court. In the latter case, 
if one of the judges be called as a witness, there are but two judges left to administer the 
oath, to decide upon his competency if he be objected to, and to decide questions as to the 
relevancy of his testimony. If he refuses to answer, there are but two judges to commit 
him for contempt. Two-thirds of a court cannot form a legal tribunal. The party has 
a right to three judges, the number prescribed by statute. Can it be said that there are 
threc judgp.s when one is under examination as a "itness or in the prisoner's box, on a 
proceeding for contempt in not answering? When thus proceeded against he becomes a 
party, and may w heard in his defense either in person or by counsel. Can it be said, that 
under such circumstances, he still, by his presence, forms part of the Court, and gives va
lidity and jurisdiction to its procecdings? And is it not absurd to say that he still forms 
part of the Court, when the two judges still on the bench commit him for contempt? The 
statute has declared the qualifications of judges, and \\ill not allow one to sit in any cause 
to which he is a party, or in which he is interested (2 R. S. 373, 3d ed.). If one judge, hold
ing a court alone, cannot be both judge and witness, it seems to me to be equally clear upon 
principle, that a judge cannot, who is one of three judges necessary to constitute a Court .. 
The two characters are inconsistent with each other, and their being united in one person' I ' 
is incompatible with the fair and safe admilli,tration of justice .•.. The objection to a •. t--
juror's being a "itness rests mainly on a question of public policy, and the objection to 
It juuge being sworn depends on an additional and different ground, viz., that of want of 
power to discharge the duties of a court while acting as a witness." 

1894, RIDDICK, J., in Rogers v. Stoic, 60 Ark. 76, 86, 29 S. W. 894: "If the judge of such 
a Court Olaving but one judge] takes the stand to testify against the defendant, there is 
no one to control his testimony or kecp him "ithin proper bounds. Even if he can control 
his own testimony, and discharge at the same time what have been called 'the incompat
ible duties of witness and judge,' yet, however careful and conscientious he may be, the 
chances are great that by thus testifying he will to some extent detract from the dignity 
that should surround the functions of his high office. Instead of the impartial judge admin
istering the law with a timl and even hand, he takes on for the time the appearance of a 
partisan, endeavoring to uphold by his testimony one side against the other. More than 
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likely he provokes unseemly conflicts between him!df and counsel, and the distrust 
of the party agaiwt whom he testifies. In addition to this, the higher his character and 
standing as a judge, the more danger that he thus gives the party in whose favor he testifies 
an undue advantage over the opposing side." 

1896, DUNBAR, J., in Maitland v. Zanga, 14 Wash. 92, 44 Pac. 117: "It seems to us that 
there are many reasons why the judge should not be allowed to testify that would not 
weigh in the case of a juror. If the defendant is entitled to tile testimony of the judge, 
the plaintiff is equally entitled to his testimony, and it might eventuate, if this practice 
were to be tolerated, that the judge, upon a motion for a nonsuit, would be compelled to 
pass upon the weight of his own testimony; and, considering the inclination of the human 
mind to attach more importance to its own statements than to those of others, it is easy 
to see that the rights of the litigants might be prejudiced in such a case. Again, while 
upon the witness stand he would have a right to all the protection that any other witness 
has under the law. He could refuse to answer questions which, in his judgment, might 
tend to criminate him. He might decline to answer questions the admissibility of which 
it would be necessary for the court to determine, and which would bring him as a witness 
in conflict with himself as a court. Again, it would to a certain ell."tent lead to the embar
rassment of the jury, who are subordinate officers of the court, and under its directions, 
to have to weigh the testimony of the judge in the same scales with the testimony of other 
witnesses in the case whose testimony was opposeJ to that of the judge. And in many 
ways it seems to us that this practice would lead to embarrassment, and would have a 
tendency to lower the standard of courts, and bring them into contempt. There is no 
np.ccssity for this practice, for, under the liberal provisions of our laws, if a party desires 
to avail himself of the testimony of the judge, another iudge may be called in to preside 
at the trial of the cause." 

Regarding the nature of the dilemma thus presented and the apparent ease 
of obviating these objections, it may be noted at the outset that their effect, 
if they are to be yielded to, is practically to exclude the judge of the cause 
from giving testimony at all. The simple expedient of discarding the judi
cial capacity and not returning to the Bench during the same trial is with 
us no real solution of the dilemma; because the modern and probably uni
versal practice in this country constitutes the trial Court of a single judge 
only, or, in the rare instances where two are required (as sometimes in 
capital cases), renders both essential to the Court's constitution; nor, in the 
conditions everywhere prevailing, is another judge available on short notice 
for substitution. The practical result would usually be, then, either that the 
judge in the cause could not testify at all, or that the trial would be inter
rupted by postponement the latter an inconvenient and highly objection
able alternative, because it might necessitate an entire re-trial. 

Coming, then, to the reasons set forth in the above quotations, it wiII be 
seen that one of them at least the inability of the judge to administer the 
witness' oath to himself is a petty obstacle (if it is one) which should 
rather be obviated (as it is in many jurisdictions) by a statute empowering 
the clerk to administer rather than by the clumsy solution of disqualifying 
the judge. Furthermore, as to some of the other reasons such as the im
propriety of the judge passing upon his own claim of privilege and the unseem
liness of the judge being impeached for unveracity by the opponent, it 
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may be said that these are the merest possibilities, that they may be trusted 
to be avoided through the combined good sense and discretion of counsel 
and judge, and that to establish a universal rule for the sake of rare con
tingencies is unpractical and unnecessary. 

The only real and remaining objections to the judge's assuming the place 
of a witness seem to be, in the first place, that he would be put thereby into 
a more or less partisan attitude before the jury and would thus as a judge 
lose something of the essential traits of authority and impartiality; secondly, 
that his continuing power as judge would embarrass and limit the opposing 
counsel in his cross-examination of the judge-witness, and would thus un
fairly restrict the opponent's opportunity to expose the truth; and, thirdly 
(though this is itself inconsistent with the first reason), that the judge's 
official authority would impress his testimony upon the jury with special 
and therefore unfair weight. 

In all these objections there is a modicum of truth. Yet is it necessary 
on that account to lay down a universal prohibition? The force of the objec-
tions would be most seen and would rise to an appreciable degree only when 
the judge became a principal witness, as in the case put by King Henry IV, 
where the judge had been an eye-witness of a murder. In all such instances 
(which are rare enough), the usefulness of his testimony would be known 
beforehand, and his own discretion and the parties' could be trusted to send 

- * - • 

the cause before another judge for trial. But in the ordinary instance the 
judge's testimony is desired for merely formal or undisputed matters, such 
as the proof of execution of a certificate or of the administration of an oath 
or of a deceased witness' former testimony. To suppose here a danger that 
the inconveniences above noted would occur in any appreciable degree is 
to be unduly apprehensive. Military commanders do not train cannon on 
a garden-gate; and the law of Evidence need not employ the cumbrous 
weapon of an invariable rule of exclusion to destroy an entire class of useful 

, 

and unobjectionable evidence in order to avoid embarrassments which can ~ __ .
easily be dealt with when they arise. Since the trial judge has no interest-
to subject himself or counselor jury to these supposed embarrassments, 
it may properly be left to his discretion to avoid them, when the danger 
in his opinion arises, by retiring fromtl:t~_ Bench o~~~: 
interruptin and os.tponi~ th~Jri!ll a~<;t. judge. 

e precedents in this country are by no means harmonious; but soma of 
them at least, as well as a statutory provision reproduced in several codes, 
seem to lay down the rule above indicated.5 

6 With the following, compare also the 482, 532 (one of the bench was sworD aDd testi
citations a'lIe, § 1805 (judge's testimony as hear- tied to matters connected with the sedition 
say), and post, §§ 2372, 2376 (judge's privilege) : charged: he was also cross' examined); 1916, 
Federal.- 1798, U. S. 1'. LYvn, Wharton's State Lepper v. U. S., 4th C. C. A., 233 Fed. 227, 230, 
Trials, 333, 335, 6 Amer. St. 'l'r. 687 (the pre- per Woods, J. (obiter stating that the triai judge 
siding judge was asked and answered questions is incompetent); Alabama.- 1880, Dabney to. 
by the defendant, who called no other wit- Mitchell, 66 Ala. 495, 503 (probate judge's 
nesses); 1799, U. S. to. Fries, Wharton's St. Tr. own affidavit, held properly excluded by him-
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§ 1910. Juror as Witness. Some of the objections to the giving of testi
mony by a judge, as well as other independent ones, have been advanced 
self); 1897, Estes v. Bridgforth, 114 Ala. 221, of probate was called to testify to the 
21 So. 512 (excluded, on the ground of giving proponent's application for an inquisition on 
improper weight to the testimony with the that ground for the testator; on objection 
jury); 1902, Randall v. Wadsworth, 130 AID.. by the opponent, held, that thl) judge's testi-
633, 31 So. 555 (probate judge hf'ld incompe- mony was admissible, no question of his 
tent to testify to the loss of official files); privilege being raised); New Jersey: 1!l03, 
.-lrl.-a7l8a1l: Dig. 1\)19, § 419:l (civil I'lI8es; State 11. De ri-laio, G9 N. J. L. 590, 55 At!. 
quoted pORI, § 1910); 1894. Hogcrs 11. State, GO 644 (a judge sole cannot be called as n witness) ; 
Ark. 76, 84, 29 S. W. 89·1 (ill (,riminal ellSes, a NelD York: 1806, Perry v. Weyman, 1 John. 
sale judge cannot test.ify for the prosecution) ; 520 (justice of the peace held incompetent, 
Caiifornia: C. C. P. 1872, § ISsa (" The judge when sworn by another justice, because the 
himself, or allY juror, may he railed as a wit- statute required by the oath to be administered 
ness by either party; but in sUl'h ellSe it is in hy the justiee trying the cause); 1848, Re Hey
the discretion of the Court or judge to order ward, 1 Sandf. Sup. 701 (extradition; the 
the trial to be postponed or suspended, and to police justice issuing the warrant was admitted 
take place before another judge or jury") ; to testify upon what papers it issued; "it id in 
Connecticut: 188!l, Statel1. Duffy, 57 Conn. 525, no respect' infra dignitatem' for the judge to 
18At!. 791 (justice of the petlet', allowed to tes- appf'ar as a witness in this mode"; citing two 
tify to the defendant's admissions in testifying other instances); 1851, Morss v. Morss, 11 
below); Georoia: 1892, Baker 11. ThomlJSOll, 89 Burb. 510, 515 (quoted supra); 1854, People v. 
Ga. 486, 15 S. E. G44 (trial justice, onapl)cal ~o Miller, 2 Park Cr. 197, 200 (a judge essential 
the Court in which he presides; excluded, be- to the Court cannot testify before himself); 
cause he callnot swear himself) ; 189~, Shockley 1874, People r. Dohring, 59 N. Y. 374, 379 
r, Morgan, 103 Ga. 156,29 S. E. 694 (a sale judge (" The illl'lination of the Courts has been to 
held incompetent); Idaho: Compo St. 1919, hold that when it is necessary for the conduct 
§ 7938 (like Cal. C. C. P. § 1883); Illinois: of the trial that one should act as judge, he 
Hev. St. 18i4, C. 148, § 5 (where a county or may not be called from the bench to be eXllm-
probate judge is an attt!sting-witncss to a will illed as a witness; but when his action as a 
offered before him for probate, he is to rnl1ke judge is not required because there is a suffi-
oath to the will before the circuit court, and cient court without him, he may become a wit-
then the other witnessps make oath to him as ness; though it is then decent that he do n.ot 
in other cases); lou-a: Code 1897, § 4610, return to the bench"; but here the point was 
Compo Code § 7317 (11 judge may testify, but not necessary to a decision); .\Torth Dakota: 
may in discretion order the trial to he had Compo L. 1913, § 7925 (like Cal. C. C. P. 
before another judge); Ke1ltucky: C. C. P. § 1883); Ohio: 1859, McMillen v. Andrews, 10 
1895, § GOa (11 judge is competent, but the Oh. St. 112 (justice of the peace held incompe-
Court may transfer the trial to another judge) ; tent in his own court, by implication of statu-
Louisiana: 1824, Ross v. Buhler, 2 Mart. N. S. tory procedure); 'Oklahoma: 1911, State ex 
312 (district judgl', held inadmissible in. his rei. Nowakowski v. Lockridge, 6 Okl. Cr. 208, 
own court; proc()')ding upon Spanish law); 118 Pac. 152 (that 11 judge conducted the 
1882, Bermudez, C. .J., obiter, in Stolte v. preli:ninary examination does not disqualify 
Barnes, 34 La. All. 3U5, 399 (" The law could him from presiding at the trial v.ith the possi-
not disqualify a' judge, even if the jUflge were bility of becoming a witness; the above text 
a material witness"); Rev. L. 1897, § 3192 approved); Oreoon: Laws 1920, § 867 (like 
(a judge is not to be incompetent a8 such by Cal. C. C. P. § 18Ba, substituting "former 
"being a material witness in the case in favor case" for "such case"); 1904, State D. Hough-
of either party"); R. S. 1870, § 3945 (where 11 ton, 45 Or. 110, 75 Pac. 887 (judge allowed to 
judge is a material witness, provision is made testify on the question of a v.itness' seIr-
for swearing him, etc.); Montana: Rev. C, contradiction on the former trial); 1909, 
1921, § 10537 (like Cal. C. C. P. § 1883); State 11. Finch, 54 Or, 482, 103 Pac. 505 (judge's 
Nebraska: Rev. St. 1922, § 8839 (like Cal, testimony on a trivial matter at the defend-
C, C. P. § 1883; a judge is eomr,<ltellt as a wit- ant's instance, held not to require substitution 
ness, but, if testifying, he may in discretion of another judge); Porto Rico: Rev, St. & C. 
order po~tponement and trial before another 1911, § 1410 (like Cal. C. C. P. § 1883) ; South 
judge); Ne1Jada: Rev. L. 1912, § 5429 (like Cal. Dakota: Hev, C. 1919, § 2732 (like Cal. C. C. 
C. C. p, § 1883); 1902, Reno M. & L. Co. 11. P. § 1883); Tenne88ee: Shannon's Code 
Westerfield, 26 Nev. 332, 67 Pac. 961, 69 Pac. I9IG, § 5594 (the judge is a competent witness 
899 (whether a judge may reful!C to testify for either party "in any cause tried before 
opinion obscure); New Hampshire: 1916. him either of a -civil or criminal nature"); 
Hale 11. Wyatt, 78 N. H. 214, 98 Atl. 379 (pro- Texas: Rev. C. Cr. P. 1911, § 798 (a trial 
bate of a will; to show that the proponent had judge" is a competent witness for either the 
admitted the testator's insanity, the judge State or the defendant "); § 800 (clerk may 

88 



§§ 1904-1913] JUROR AS WITNESS § 1910 

against the use of a juror's testimony. They are sufficiently set forth in the 
following passages: 

1851, PARKER. J .• in Morss v. Morss, 11 Barb. 510. 511: "The competency of a judge 
rests upon different grounds from that of a juror. A jurl)r is to decide only questions of 
facts. and is examined before the cause is submitted to I.im. The objection to his com
petency rests on public policy. In all cases he has to pass upon his own credibility; and 
this difficulty would be greatly increased in case of his impeachment. He may refuse tot -
answer. in which case his commitment would delay the trial. The party against whom 
he is called is subjected to a great disadvantage. for the juror m!\y be expected to main
tain unyieldingly in the jury box the opinions he has expressed on the witness-stand. It 
may plausibly be objected. thereCore. that respL'Ct Cor the feeling oC the juror and regard 
for justice to the parties should exclude the juror as a witness and require the objection 
to be made on the calJing of the jury, that the party need not suffer for the want of his 
testimony." c.--/" 

1865, WOODWARD. C. J .• in Howser v. Com .• 51 Pa. 332. 337: "Let it be distinctly said 
that jurors are not incompetent witnesses in either criminal or civil issues. They have 
no interest that disqualifies. and there is no rule oC public polic~' that excludes them .•.. 
The learned counsel argue that the practice violates the constitutional rights of the ac
cused. who are entitled to a speedy and public trial by an impartial jury. and to be con
fronted with the witnesses. Our law takes the utmost care to secure to the aecused, in 
capital cases. an impartial jury it almost allows prisoners to select their own triers. 
They may examine jurors as to their knowledge of circumstances, their expressions. opinions 
or prejudices. and challenge as many as they can show cause for, and may challenge twenty 
without showing cause. and then if any juror happens to have knowledge of any perti
nent fact. he is bound to disclose it in time for the accused to cross-examine him. and to 
explain or contradict his testimony. If this be not a fulfilling of the constitutional injunc
tion in behalf of impartial juries. it would be difficult to invent a plan that would fulfil 
it and at the same time be consistent with the dl!mands of public justice. But counsel 
imagine that the constitutional right to confront witnesses would be abridged in the in
stances of witnesses taken from the jury-box, because their truth and veracity could not ( _ 
be attacked without damage to the attacking party. As to material \\itnesses. those. we 
mean. upon whose testimony the event is essentially dependent, we think they ought not 
to be admitted into the jury-box, and we believe the general practice is to exclude them 
where the fact is discovered in time; but we do not think the constitutional provision 
alluded to, nor any rule of law, is violated by the examination of a juror as a witness. 
The' a priori' presumption is that he is a man of truth and veracity or he would not have 
been summoned as a juror; and confronting witnesses does not mean impeaching their 
character. but means cross-examination in the presence of the accused ..•• He. like all 
other witnesses. must 'confront' the accused. that is, be examined in the presence of the 
accused. and be subject to cross examination; but he is not disqualified to be a witness." 

administer the oath to him); Utah: Compo L. the following matters involving other princi-
1917, § 7125 (like Cal. C. C. P. § 1883); pIes affecting the use of judge's telltimony: 
Washinotnn: 1896, Maitland r. Zanga (quoted (1) whether a judge's notes o//ormer tutimony 
supra); 1905, State v. Bringgold, 40 Wash. 12, arc receivable without calling the judge . a 
82 Pac. 132 (justice of the peace, allowed to question of the Hearsay rule (ante, § 1666); 
testify to the proceedings on arraignment of (2) whether a judge, under the same rule, may 
the now defendant); Wisconsin: Stats. 1919, use his priData knowledoe without tak!ng the 
§ 4079 n (no judge of a court of record may stand as a ",itness (ante, § 1805); (3) whether 
testify .. as to any matter of opinion" where a judge is prilli1eced from personal aUendanc,
an attorney of record is related to him in the to testify (post, § 2372); and (4) whether a 
first degree). judge is privileged not to teJJti/v at all. (post. 

From this question whether the judge in the § 2372). or not to reveal official aecreU (post. 
('tIuse is disqualified as a witness, distinguish § 2376). 
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, 

These objections seem reducible in substance to two: ,first that the oppos
ing counsel will be embarrassed by a fear of offending the juror, so that an 
adequate cross-examination or impeachment would be prevented; and, ~ec
ondly, that the juror, sitting afterwards as judge of the facts, would be dis
posed to give excessive weight to his own testimony and in general to treat 
too favorably the testimony of the side whose partisan he had been made. 
The first objection is in the hands of the opponent himself to obviate, for 
if the juror is to be a principal witness and his testimony will be of such 
consequence as to deserve impeachment on thorough cross-examination, the 
opponent may ascertain this upon the juror's 'voir dire,' and may then 
exclude him by challenge. The second objection is of slight consequence, 
because it may usually be obviated in the same way by challenge, and be
cause the impartiality of the remaining jurymen can be trusted to counter
act whatever slight bias may be by possibility created in the testifying juror, 
and because this bias can ordinarily affect only a minor fact in the whole 
mass of evidential matter. 

) Accordingly, it has always been regarded as proper that a juror having; 
any relevant knowledge should be called as a witness, returning to the box 
after completing his testimony.l 

Distinguish the principle of the Hearsay rule, which forbids a juror to 
make use of his private knowledge in any other way (ante, § 1800); the prin
ciple of Judicial Notice, which allows a juror to use general information 
common to all men, without taking the stand (post, § 2570); and the prin
ciple of Prh'i1ege, which forbids the juror to disclose the secrets of the jury
room (post, § 2346). 

§ 1910. 1 To the f,,!lowing authorities add § 7938 (like Cal. C. C. P. § 1883); 10. 1896, 
those cited ante, § 1800, which also imply the State 11. Cavanaugh, 98 Ia. 688, 691. 68 N. W'.1 
competency of a juror to testify; by stl\tute 45:!; Ky. C. C. P. 1895. § 603 (a juror is com
certain restrictions are sometimes imposed: petent. but the Court may suspend the trial 

ENOL.UW: 1663. Fitzjarues 11. Moys. 1 Sid. and select another jury; and the witbess must 
133 (a juryman testified for the defendunt. and be excluded from the jury if known beforehand 
tr:en "continued of the jury"); 1679. Read- to the party); Mo. Rev. St. 1919. § 4013 
ing's Trial. 7 How. St. Tr. 259. 267 (Defendant: (" If any juror shall know anything relativo 
.. My lord. I am .... ery glad to sec Sir John Cnt- to the matter in issue. he shall disc10tie the same 
ter here; for I did intend to have his evidence" ; in open Court "); Mont. Rev. C. 1921, § 10537 
L. C. J. North: "That you may have. though (like Cal. C. C. P. § 1883): Nebr. 1903. Chicago 
he be sworn [on the jury)"); 1744. H"ath'8 R. I. do:: P. R. Co. v. CoIIier. Nebr. • 95 
Trial. 18 How. St. Tr. 1. 123 (a juror was sworn N. W. 472; .Ycv. Rev. L. 1912. § 5429 (like Cal. 
and testifiod to impeach a witness); 1716. C. C. P. § 181>3); N. Y. 187-1. People v. Dohring. 
Hawkins. PI. Cr .• O. 2. c. 46. § 80 (quoted 59 N. Y. 374. 378 ("It is settled that a juror 
ante. § 1909. note 1). may be a witness on a trial before himself and 

UNITED STATES: Ark. Dig. 1919. § 4193 his fellows"; thusdiscreditingtheobilerdictum 
("The judge or juror may be called lIS a wit- in Morss v. Morss. 11 Barb. 510. 515. quoted 
ness by either party; but in such clISes it is in 8Upra); N. D. Comp. L. 1913. § 7925 (like 
the discretion of the judge to auspend the trial Cal. ~ C. P. § 1883); Or. Laws 1920. ~ 140 
and order it to take place before another judge (" A juror may be examined by either party as a 
or jury"; and if party knows beforehand that witness if he be otherwise competent"); § 867 
juror is to be called by him. he must disclose Oike Cal. C. C. P. § 1883; substituting" the 
it and the witness be excluded from jury): former case" for .. such case "); Po. 1852, 
Cal. C. C. P. 1872, t 1883 (quoted ante. t 1909) ; Plank-Road CO. V. Thomas. 20 Pa. 91, 95 (one 
Ga. 1897. Savannah F. & W. R. Co. V. Quo. 103 who had been a viewer); 1865. Howser T. 

Ga. 125.29 S. E. 607; Ida. Comp. St. 1919. Com .• 51 Pa. 332, 337; P. n. Rev. St. &: c. 
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§ 1911. Counselor Attorney as Witness. The competency of a counsel 
or attorney to testify on behalf of his client, as a problem in Evidence, has 
occupied a singular place in our law. Occurring in practice with much more 
frequency than that of a judge's or a juror's competency, it has presented 
constant opportunity for objection and discussion; the reasons of the most 
diverse sort, urged against it, are much more cogent than those urged against 
the testimony of judge or juror; the force of these reasons has been gen
erally conceded; and yet in almost every court the final step has failed to be 
taken, and the judges have halted half-way between a prohibition and a 
license; while the legislators, who have eagerly busied themselves with a re
enactment of the common-law truism that a juror may be a witness, have 
ignored the troublesome problem of a counsel's testimony. 

In the days of King Henry VIII and his abuse of the law's methods to 
tryannical private ends, an instance is recorded of a counsel's testifying 
against his client; 1 but this misunderstood instance, which has been spread 
into general knowledge by the anathema of an eminent legal biographer,2 
is in truth beside the point; for it not only concerned the case of a counsel 
testifying against his client (n matter upon which there has never been 
doubt), but involved apparently a breach of professional confidence, and 
was in that respect sufficiently illegal and indefensible. Certain it seems 
that until the 18005 3 no doubt was raised as to the propriety of a counsel 
or attorney testifying for his client. Even then the doubt in England came 
by indirection only; 4 while in this country it was raised merely by invok-

1911, § 1410 (like Cal. C. C. P. § 1883); S. D. edge obtained by him ata »i61Do/premi.se8on a 
Rev. C. 1919. § 2732 (like Cal. C. C. P. § 1883): fOimer trial (post, § 2345). 
Uw.h: Compo L. 1917 § 7125 (like Cal. C. C. P. § 1911. 1 1535. Sir Thomas More's Trial, 1 
§ 1883); 1895, People ~. Thiede, 11 Utah 241, How. St. Tr. 386, 387, 390 (treason; some 
39 Pac. 837; VI. Ib02, Dunbar~. Parks, 5 Vt. twelve months before the trial, Mr. Rich. 
217; Wash. R. &: B. Code 1909, § 348 (juror Solicitor-General, went to the accused in the 
may be examined as witness). Tower, to take away his books. and "pre-

Contra: 1890, R. v. Petrie, 20 Onto 317, 319 tending friendship with him," put a hypothet-
(apparently doubted). ical case. and got an answer from the accused; 

A juror may therefore also be an interpreter: on the trial, the proof languished, whl'reon 
1895. People II. Thiede, 11 Utah. 241 39 Pac. "Mr. Rich was called to give evidence in open 
837; 1895, Thiede v. Utah, 159 U. S. 510, 16 court upon oath, which he immediately did,'· 
Sup. 62 (here with the accused's consent). of this conversation). 

It was once suggested. but without any 2 1856, Campbell, Lives of the Chancellors, 
ground either in predecent or in policy, that the 4th Ed., II, 61 (" Mr. Solicitor. to his eternal 
juryman might re/me UI teati/y as witness: disgrace, and to the eternal disgrace of the 
1840, Manley v. Shaw, Car. &: M. 361, per Court who pellnitted such an outrage on de-
Tindal, C. J. ccncy, left the bar and pre~nt.cd himself as a 

Distinguish the rule of qualification as juror witness for the Crowu"; but these epithets may 
that a prospective witness may be challenged as have becn inspired by the faei that he testified 
a juror; 6. g.: 1877, Commander v. State. 60 to a confidential communication with the nc
Ala. I, 6 (persons already summoned as wit- cueed). 
ncsses for prosecution, held incompetent as I 1654, Waldron 1>. Ward, Style 449 (a 
jurors); At·kins v. State. 60 Ala. 45, 49 (same; Of counsel in the r.ause" allowed to be ell'8rnined). 
as failure to examine them as witnesses is im- , Circa 1810, R. v. Milne, 2 B. & Ald. 606, 
material); Mo. Rev. St. 1899. § 2615 (no note (the prosecutor was obliged to waive 
witness in criminal case is to be sworn as giving evidence before Lord Ellenborough, C. 
juror, if challenged before swearing). J., would allow him to address the jUry); 1819, 

. • Distinguish also the question whether a R. ~. Brice, 2 B. & Ald. 606 (the was 
juror may at a 8Ub'equent trial disclose knowl- not allowed to address the jury; per Curiam: 
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ing for individual cases the general principle of disqualification by interest 
in the event of the suit,5 a principle which of course did not apply to 
counsel merely as such. But in 1846, in England, a single judge sitting at 
Nisi Prius and citing no precedents, declared such testimony inadmissible, 
on broad though indefinite grounds,6 and this ruling, though repudiated 
in the same jurisdiction within half a dozen years by a Court in banc,7 served 
to bring the question into the arena of general discussion, and to give a 
larger scope to the problem of policy involved; and the echoes of the de
bate have not yet died away. 

The arguments advanced against admitting counselor attorney as wit
ness for the client are of three distinct sorts. 

(1) First the general principle of disqULllification by interest, to be enforced 
not according to the narrow technical tests now obsolete (ante, § 576), but 
because of the general emotional relation of partisanship which exists in 
favor of the client, independently of any specific interest in the event of 
the cause: 

1826, PORTER, J., in Cox v. Willw.ms, 5 Mart. N. s. 130 (referring to an early prohibi
tory statute): "The motives which induced the Legislature to pass such a law were sup
posed to be that attorneys could not safely be intrusted to testify for their clients; that 
under the influence of professional zeal they became in feeling, if not in interest, com
pletely identified with those who employed them." 

.. Besides, the prosecutor may be and generally justice, the judges were said to have power to 
is a witness, and it is very unfit that. he should make a rule against it). 
be pelmittcd to state, not upon oath, the (acts CANADA: New Brunawick: 1847, Shields~. 
to the jury which he is afterwards to state to McGrath, 3 Kerr 398 (counsel not allowed to be 
them on his oath "). a witncss for his party); 1875, Bank of B. N. 

6 Sec the American casea before 1846, cited in A. v. McElroy, 2 Pugs. 462 (counsel allowed to 
note 10, infra, which all deal with it in this way. be witness, as a matter of right for the party; 

e 1846, Stones v. Byron. 4 Dow!. &; L. 393, but" it is an indecent proceeding and should be 
11 Jur. 242, 1 Bail Court Rep. 248 (the plain- discouraged" ; repudiating the' preceding 
tiff's attorney acted IlS advocate', and nIso case, on the authority of Cobbett II. Hudson); 
testified to contradict the defence; Patteson, 1890, Halifax Banking Co. ~. Smith, 29 N. Br. 
J., held his testimony inadmissible, as not 462, 469, 480 (counsel who had assisted in a 
"consistent with the due administration of busincss transaction with notes, allowed to 
justice"); 1847, Deane v. Packwood, ib. 395, give his opinion of handwriting; two judges 
note, 1 Bail Court Rep. 312 (preceding case diss.); OntariQ: 1847, Benedict II. Baulton, 4 
followed by Erie, J.). U. C.lQ. B. 96 (counsel not allowed to bewitnesR 

7 The English and Canadian eases are for his party, following Stonee v. Byron and 
as follows: Deane II. Packwood); 1847, Cameron v. For-

ENGLAh"D: 1852, Cobbett fl. Hudson, ayth, 4 U. C. Q. B. 189 (preceding, case treated 
1 E. &; B. 11, 22 L. J. Q. B. 11 (the as representing the rule); 1876, Da,is 1>. 

plaintiff, conducting his OWIl cause • in forma Ins. Co., 39 U. C. Q. B. 452, 477,481 ("It is a 
pauperis,' was held entitled as of right to ad- misdirection for a judge to reject the testimony 
dress the jury as well as to testify; the fore- of counsel when offered as a witness on behalf 
going cases were discredited; and the rule was of his client"; following Cobbett II. Hudson; 
put on the ground that a party's right to testify though it is "desirable" not to keep the 
and his right to be his own advocate were ehnracters separate if possible; preceding two 
separate and not inconsistent, though the cases in effect repudiated); Sa8katchewan: 
practice was reproved as "contrary to good 1914, Robert Bell Engine~. Gagne, 20 D. L. n. 
taste and good feeling" and" revolting to the 235 (kind of issue, not stated; trial judge held 
minds of the jury"; the same rule was ap- to have erroneously refused to permit counsel 
parently held applicable to a counsel and wit- to testify; "there is no rule onaw or practice" 
ness not being also 8 party, but this was not against it, but .. such a practice should be 
expressly declared; "if the practice does gain discouraged"; citing the above text, par. (2), 
around to a decree seriously injurious" to with approval), 
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This reason, it may be said once for all, has totally disappeared from the 
controversy. It was easy to appreciate its force in the epoch when pecuniary 
interest was a disqualification in general; but with the disappearance of that 
disqualification ha.s passed away any inclination to see special danger in the 
even less tangible interest of a counsel. The rulings concerned with this 
argument 8 have therefore no present significance. 

(2) The second reason, though indirectly connected with the preceding 
thought, is in effect wholly distinct, and is of the nature of those principles 
of Extrinsic Policy later dealt with (post, § 2175). It is concerned with 
the dangerous effects of the practice upon the public mind. In short, it 
does not fear that lawyers may as witnesses distort the truth in favor of 
the client, but it fears that the public will think that they may, and that the 
public's respect for the pI'ofession and confidence in it will be effectively 
diminished. 9 This is at once the most potent and most common reason 
judicially advanced: 

1847, LEWI!;, P., in Mishler v. Baumgardner, Pa. Com. PI., 1 American Law Journal N. s. 
304, 308: "In the course of twenty-five years' experience, I have seldom known an at
torney received as a witness in chief for his client, touching a disputed fact, without some 
loss of reputation, and without to some extent bringing reproach upon the profession to 
which he belonged and upon the court of which he was an officer. . .• Existing preju
dices and modes of thinking, whether just or not, point to the exclusion of such testimony 
as indispensable to the usefulness of all who are officially connected with the admin
istration of justice ..•. Liability to suspicion of partiality and falsehood exists, ... 
amI its consequences to the public, when applied to those who are constantly charged with 
official trusts, are too alamling to escape observation." 

1848, SANDFOIW, J., in Little v. Keon, 1 Code Reporter (N. Y. Super.) 4: "When we test 
the objection to the attorney by any established principle in the law of evidence, we find 
no good ground for rejecting him. Thus, he is not interested in the event of the suit [un
less he is employed on a contingent feel .... There is no reason for excluding the at
torney on the ground of privilege or of confidence as between him and the adverse party . 
. . • As to the effect of this practice upon the character of the bar itself, we think the 
evil will work its own cure. Attorneys as well as counsellors of standing and character 
will never, except in extreme cases, present themsrlves before a jury as witnesses in their 
own causes on litigated questions, and in such cases only bccuuse of some unforeseen 
necessity. Those" gentlemen of the bar who habitually suffer themsdves to be used as 
witnesses for their clients soon beeome marked, both by their associates and the Courts. 
and forfeit in their character more than will ever be compensated to them by success in 
such clients' controversies." 

1848, Anon., in ii Western Law Journal 4.57: "The attorney's exclusion should rest 
on peculiar grounds. He should he rejected, not for the protection of the opposite party, 
but for his own; not because his integrity may be exposed to temptation, but because it 
will be exposed to suspicion. Let us consider for a moment the relation which he appears 
to sustail1 toward the party he represents .... He is paid for the knowled:;e, industry, 
talent, and zeal he may e.'i:ert in the cause. Though his compensation dependn on no con-

B Inka note 9, passim. ("It is improper for a lawyer to assert in 
g This seems to be the basis of the specific argument his pe''80nal belief in his client's 

rule that counsel ehnll not express his own innocence or in the justice of his cause ") ; 
belief 1111 to the facts of the case: 1908, Canons <.:ostigan's Cases and Other Authorities on 
of Eth',al, No. 15, American Bar Association Legal Ethics, (1917), p. 309. 
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tingency of success or failure, yet he feels entitled to charge, and his client feels disposed 
to pay a higher fee when the cause terminates successfully. His sympathy for a losing 
client induces him to abllte the amount of his charge, and he feels that a fortunate liti
gant can compensate him more liberally. There are cases, too, in which, from the ina
bility of his dient, he mllst receive nothing, if the case is determined against him. • . . 
He is perhaps ardent to prevail for the sake of victory. Reputation is greatly enhanced 
by success. The vulgar generlllly applaud the winning lawyer, as the winning horse, and 
have no better criterion of ability than the event of a suit. The successful termination of 
a case, especially a doubtful (,ne, often attracts other business. In whatever degree some 
minds may be influenced by such motives, there is no advocattl wholly indifferent to the 
prestige which attends victory. The lawyer who approaches a jury to sustain a case by 
his testimony, and to advocate it by his eloquence, places himself in an indecent position. 
Paid for the ability he may exert in obtaining success, deceived by a partial knowledgc of 
the facts, and ardent to win, his testimony must be viewed 'with distrust. His statement, 
though perfectly reliable under other circumstances, is received with suspicion by the 
jury, generally consisting of men whose limited education and position in life give them 
no enlarged views of things, and no elevated opinion of human nature. The incompe
tencyof the attorney, therefore, need not be placed on the probability of the falsehood of 
his testimony. He should not be suffered by the Court to place himself in a position that 
may lessen his character, or diminish the confidence of men in the purity of the adminis
tration of justice." 

1867, L.\WRE..,CE, J., in R088 v. Demo88, 45 Ill. 447, 449: "An attorney occupying the 
attitude of both witness and attorney for his client subjects his testimony to criticism if 
not suspicion; but where the half of a valuable farlll depends upon his evidence, he places 
himself in an unprofessional position, and must not be surprised if his evidence is impaired. 
While the profession is an honorable one, its members should not forget that even they 
may so act as to lose public confidence and general respect." 

(3) The third reason is of the sort otherwise noticed in this Chapter, 
namely, the fear that the testimony of the counsel and his statements in 
argument might be so identified in the minds of the jury that they might 
be too ready to give to the argument a testimonial credit and effect, as if 
the oath of the counsel as witness were pledged to it, and thus be unduly 
impressed with its weight. This reason (which is somewhat inconsistent 
with the preceding one) has rarely been advanced, and derives its only impor
tance from the fact that it was propounded by the successful counsel in the 
case which threatened for a time to estab:ish the rule of absolute exclusion: 

1846, Mr. Udall, arguing, ill Stone8 v. Byron, 4 Dow!. & L. 393: "It would be a practice 
attended ,,;th the most mischievous consequences, if an attorney or any other person, 
acting as the advocate of a party, could aIterwards present himself before the jury as a 
witness to support those statements he had been making in the course of his speech. The 
characters of an advocate and a witness should be sedulously kept apart. The one is a 
person zealously and warmly espousing the interests of his client; the other a person 
sworn fairly and impartially, without bias or favor to either party, to tell the truth of 
what he had ,,;tnessed or heard. The jury might have considerable difficulty in separat
ing those statements which they had heard from a person as advocate from those which 
they had heard from the same person as witness." 

The result of the controversy has been that, in the Courts dealing with 
this question since 1846, the force of these objections (mainly of the second) 

94 

• 



§§ 1904-1913] COUNSEL AS WITNESS § 1911 

has been fully realized; but that they have nevertheless declined, almost 
unanimously, to lay down a rule of prohibition.11l The reasons are, probably, 

10 Compare also with the follo\\ing authori- service of notice on an opponent; Pritchard~. 
ties the quotations, antc, §§ 1806, 1807, which Henderson cited as if discredited; the opinion 
sometimes hint at the same result: seems unaware of the radical distinction be-
Federal: 1886, French ~. Hall, 119 U. S. 152, 7 tween the present question and that of § 2312, 
Sup. 170 (" There is nothing in the policy of the post) ; 
law, us there is no positive enactment, which Georgia: here statutes have hopelessly con-
hinders t110 attorney of the party •.• in a fused the present rule with that of privileged 
civil action from testifying at the call of his communications (post, § 2292) : St. 1850, p. 46, 
client; in some cases it ruay be unseemly"; Feb. 21 (no attorney shall give testimony 
here the exclusion was held improper) ; "either for or against his client, the knowledge 
(Tni/or", Acts: Canons of Professional Ethics. of which he may have acquired from his client 
American Bar Association, 1908, No. 19 or uuring the existence and by reason of the 
("Except when essential to the ends of justice rcleotionship of client and attorney"); 1853, 
a lawyer should .n·oid testifying in court in Swift v. Peny, 13 Ga. 138 (St. 1850, dis-
behalf of bi.~ dient "); Statement of the qualifying attorneys. held to apply .. only in 
General Council of the [English] Bar, 1917, the ease pending to which the client is a 
quoted in Costigan's Cases on Legal Ethics, party"); 1853, Riley r. Johnston, 13 Ga. 260, 
p. 448 (" A barrister should not acC'cpt a retainer 268 (statute applied); 1855, Chappell ~. Smith, 
in a case in which he has reRson to believe he 17 Ga. 68 (statute applied); 1855, McDougald 
will be a "it neSS ; and if, being engaged in a l'. Lane, 18 Ga. 444, 452 (statute applied); 
case, it becomes apparent that he is a witness 1858, Churchill v. Corker, 25 Ga. 479, 489 (like 
on Ii mllterial question of fact, he ought not to Swift t'. Perry); 1859, Causey t'. Wiley, 27 Ga. 
continue to appear as counsel if he can retire 444. 450 (statute applied); 1859, Osborn 11. 

without jeopardising his client's interests ") ; Herron, 28 Ga. 313, 316 (statute applied); 
Alabama: 1848, MeGt)hee or. Hansell, 13 Ala. 1860, Sharman l'. Morton, 31 Ga. 34, 45 
17, 21 (an attorney in th(! (,:lse is not us such (statute applied); St. 1859, p. 18 (repealed the 
disqualified by interest); 1848. Morrow v. statute of 1850, but provided that no at-
Parknl:ln, 14 Ala. 769, 775 (same); 1852, torney should be "allowed" to testify to the 
Quarles 11. Waldron, 20 Ala. 217 (same, pro- client's admissions after employment in the 
vided his fcc is not contingent on the event of case); St. 1866, p. 138 (declared all persons 
the suit) ; competent, with ccrtain exceptions, and re-
Connecticut: 1846, Carrington 1l. Holabird, 17 pealed all conflicting laws; one exception was: 
Conn. 530, 539 (counsel in a former proceeding, "Nor shall any attorney be compellable to 
not disqualified ill proceedings to procure a &i.ve evidence for or against his client "); 1878, 
new trial and an injunction ngainst the Willis v. West, 60 Ga. 613 (St. 1866 is held to 
judgment); 1896, Thresher 1l. Bank, 68 Conn. signify that attorneys arc" competent. though 
201, 36 Atl. 38 (a party held entitled both to not~ompenable, to testify" for their clients) ; 
try his cause and to be G witness; but othcr- St. 1887, p. 30, Rev. C. 1910, § 5860 ("no 
\\ise for a party whe. i .. an attorney-at-law, to' attorney shall be competent or compellable to 
whom applies "the ·wholesome rule of profes- testify in any Court in this State for or against 
sional etiquette which holds the position of his client, to any matter or thing. knowledge of 
trial lawyer and material witness to be in- which he may have acquired from hi~ client by 
compatible"; here a ruling alJo\\ing the .... irtue of his relntions as attorney, or by 
attorney to try the cause and to testify, lind reUSOn 0"' the anticipated employment of him as 
refusing the opponent's request that the testi- attorney"); 1887, Fire Ass'n ~. Flt.mming, 78 
mony be only in answer to questions put, was Ga. 733, 3 S. E. 420 (attorney admitted for his 
held not erroneous) ; client); 1888, Skellie ~. James, 81 Ga. 419, 8 
Columbia (Dist.): 1865, Mary Harris' Trial. S. E. 607, semble (statute affects competency 
Clephane's Rep. 61, 177 (murder of Adoniram for his client); 1893, Lewis 1>. State, 91 Ga. 
J. Burroughs; defence of insanity; Mr. 169, 16 S. E. 986 (statute makes an attorn~y 
Joseph H. Bradlcy, chief eounscl for the ac- incompetent for his client) ; 
cused, testified at length, of his obsenration of Idaho: 1888, Sebree v. Smith, 2 Ida. 327 
her mental condition after becoming her coun- (Hasb. 359), 16 Pac. 915 (attorneys should 
sel; here apparcntly a decided impropriety, not be witnesses for their clients, except in 
which led later to a sneering comment by the casc of extreme necessity; here. testimony to 
prosecuting attorney) ; the opponent's negotiations was excluded); 
Delaware: 1901, Pritchart ~. Henderson, 3 1901, State v. Seymour, 7 Ida. 548, 63 Pac. 
Pen. Del. 128, 50 Atl. 218 (one in the office of 1036 (county attorney, held compellable to 
the counsel, and taking some part in the case, testify for the accused) ; 
excluded); 191(1, Real Estate Trust Co.~. Illinois: 1861, Stratton to. Henderson, 26 III. 
Wilmington & N. C. E. R. Co., 9 Del. Ch. 99, 68, 73, 76 (counsel allowed to testify for 
77 Atl. 756 (counsel allowed to testify to his elientasto interest-reckoning; "we are not 
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because the expected evil is one that would be caused only by an inveterate 
practice and not by casual instances, and because the strong recommenda-

altogether in favor" of it. but" we have no law 
or rule of practice" a!!:ainst it); 11>65. Morgan 
t'. Hoberts. 38 III. 65, 85 (i~sue iul'oh'ing an 
attorney's claim [or [Cl':;; nttorney nllowed to 
be witness; "all the Court can do is to dis
countelUll1Ce the pruetiee. and. when the e\·i
dence is indispensllble. rccommend to the 
counsel to withdraw from the cause"); 1861, 
Ross v. Demoss. 45 III. 447, 449 (" It is of 
doubtful professionlll propriety •.. without 
firdt entirely withdrawing" from the cause); 
WOO. Drach v. Kllmberg, 187 Ill. 385, 58 K E. 
:110 (Ilttorney allowed to testify as subscribing 
witness to 11 will; but" Courts ha\'c alwllYs 
discountenanced the practice "); 1901, Wil
kinson v. People, 226 III. 135, 130 N. E. 6119 
(prior rulings approved, anti "the unenvillble 
attitude of n willing witness and a zealous 
attorney" commented on); 1907, Bishop v. 
Hilliard, 227 III. 382, 81 N. E. ·103; 1908, 
Onstott 1'. Edel. 232 III. 201. 83 ~. E. b06; 
HlOS. McConnell v. Brown. 232 III. 3:16. 83 
N. E. 854: 1908. Glanz v. Zinbek. 2:l3 III. 2:!. 
84 N. E. 36 (attGo.ICY admitted, but practice 
disparaged); 1909. Reavely v. Harris. 239 III. 
526,88 N. E. 23S (allowed on the facts): 11l000, 
Fitzgeraltl v. Allen. 240 III. 80, 88 N. E. 240; 
1909. Nix v. Thackaberry, 140 III. 352. 88 N. 
E. 811 (" We have been compelled too frequent
ly of late to comment on coun5<'1 testifyin~ ill 
caS('1! which they arc themsch'es conducting ") ; 
1911. Wetzel v . . ~'·irehllugh. 251 III. 11l0, 95 
N. E. 1085 ('. it i~ n')t proper" for a solicitor ill 
the case to tcstify to the testatrix' COIll

petency); 1911. Bailey ~. Beall. 251 III. 5i7. 
96 N. E. 567 (and the fact of a witness h:1\;ng 
b~n attorney in the cause may be ascertained 
for the purpose of affecting his credit); WI!!, 
Mithen D. Jeffery, 259 1lI. 372, 102 N. E. 778 
(attorney testifying to conversation with tho 
opponent); 1914. Judy II. Judy. 261 III. 470. 
104 N. E. 356; 1917. Ravenscroft v. Stull. 
280 III. 406. 111 N. E. 602 (testator's ca
pacity; reference to the failure to call C .• tho 
attorney dmfting tbe \\ill and a member of 
the finn of counsel representing the executor 
held improper, inasmuch as C. would havo 
"committed a breach of professional propriety" 
had he testified): 1911:!. Flynn v. Flynn. 283 
III. 206. 119 N. E. 304 (t.he attorney who drew 
.he will and attested it wus n member of the 
firm whose other partner tricd the Cllse; held. 
not improper, "if he is not to share in tbe fees 
that his partner is to be paid (or his services in 
connection ,with this litigation "); 1919. Mc
Kaig 11. Appleton. 289 Ill. 301, 12,1 N. E. 596 
(whethcr an attorney drafting a will should 
sign as attesting witness): 1919, Barto D. 

Kellogg. 289 III. 528. 124 N. E. 633 (attorney 
as witness to title proceedings); Hl21. Eshel
man D. Rawrut. 298 III. 192. 131 N. E. 675 
(crim. eon.; "it is not unlawful, but it is not 
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a propcr practicc." for the attorney to testify): 
(Does this serics of modern rulings indicate 
that attorneys in Illinois arc more callous ill 
disrcl{ard of this mle of ethics. or that trial 
Courts arc more ignorant of it, or that the 
8uprf'lne Court is more tender of it. than 
elsewhere? III llny ""cnt, it is not fitting that 
the Supreme Court should content itself with 
empty comment) ; 
luuVl: 1858. Abbott t'. Striblen. G la, 191. 196 
(attorney allowed to prove the copy of a 
document and the oril(illal's loss); 1908. Rosa 
I'. Ro~s. l·tO Ia. 51, 117 N. W. 1105 (admissible. 
but open to rcllcdion): 11l15. Stickles 1'. 
Townsend, IiI III. (j91. 154 ~. W. 307 (delivery 
of pnpers; the main witness was the counsel 
wbo had acted as attorney; "we much prefer 
that eounscl woultl not testify as a witncss 
unless it is ncccs~ary. lind that they should 
then withdraw (rom the udive management 
of the case ") : 
Kallsas: 18S9. Central Brunch U. P. R. Co. v. 
Andrews. 41 Kan. 370. 377. 21 PIlC. 2iG (attor
Iley competent for his clicnt. C\'cn though act
ing upon a contingf'llt fcc): 1901. Stnte v. 
Herbert. 63 Kan. 516. Iili Pac. 235 (county 
uttorney. allowed to tcstify to testimony at n 
fonncr trilll; the opinion misconceives the 
principle) ; 
Kentucky: 1860. Hell v. Renfro. 3 Mete. 51, 53 
(attorney held competent for his client; with 
"the question of professional propriety . . . 
the Court has no conccrn ") ; 
Louittiana: 1826. COlt v. Willinms. 5 Mart. 
N. s. 139 (carly statute forhidtling "ttorney to 
testify in a elise where he has bccn employed. 
held not to prevent the opponent calling him) ; 
IS5:?, Maddcn r. Fmmer. 7 La. An. 580 (IIttor
ney's testimony not receivable as .. full proof" 
for his client ... particularly in cases where the 
uttorney would be personally responsible if 
the action was not sustuined "); 18.13, Sprigg 
v. BellDlan. Ii La. 60. 64 (counsel held not 
excludcd by interest because his practice. 
"ithout v. contract, was to vary his fcc accord
ing to success); Re\'. Cil'. C. 1920. § 22S3 (:1 
person's "being employed as counsellor or 
attorney docs not disqualify him [rom being 
a witness in the cause in which he is em
ploycd "): 
Maille: 1881, Rules of the Supreme Judicial 
Court. No. 42. in 72 Me. 566, 581 (" No attor
ney or counsellor shall be pelmitted to tllke 
any part in the conduct of a caUse before a jury 
in which he is a witness for his client, except 
by speeial leave of the Court ") ; 
Massachusetts: 184S. Potter v. Wnre. 1 Cush. 
519.523 (" attorney not disqualified by interest 
to testify: there may be cases in which they 
can do it, Dot oilly without dishonor. but in 
whieh it is their duty to do it; such CWlCB, 

however, are rare"); 1917, Holbrook v. 



§§ 1904-1913] COUNSEL AS WITNESS § 1911 

tions of the Courts have proved sufficient to prevent the use of such testi
mony other than in casual, unavoidable, and therefore harmless instances. 
There is, then, in general, no rule, but only an urgent judicial reprobation, 
forbidding counselor attorney to testify in favor of his client. 

From this are to be distinguished the prohibition, under the Hearsay rule, 
of a counsel's stating uneuidenced facts in hiJJ argument (ante, § 1806), and the 
privilege of a client against his attorne~"s or counsel's disclosure of confidential 
communications (post, § 2290). 

Seagral'e, 228 Mass. 26. 116 N. E. 8S9 (discre
tion of the trial Court controls) ; 
},[ ichiQan: 1920, Jacobs ~. Weissinger, 211 
Mich. 47. 17S N. W. 65 (mental capacity of 
grar:(or) ; 
Nebraska: 1922, Cox 1>. Kee, Nebr. -, 186 
N. W. 974 (payment of a note; the trial 
attorney ha\;ng offered himself as a witne&!, 
the trial Court ruled that he must in that cvcnt 
withdraw from the casc, but the attorney 
thereupon continued to conduct the case with
ou t testif};ng; the ruling held proper) ; 
New HamPllhire: 1833, Rules of Court, 6 N. H. 
580 (" No attorney or counsellor shall be per
mitted to take any part in the conduct of allY 
cause before the jury, after he sh!Lll have testi
fied for his client in the same cause ") ; 
New Jersey; 1831, Folly v. Smith, 12 N. J. L. 
139 (attorney held CODlpetent for his client to 
prove his power of attorney) ; 
New Yark: 1818, Caniff ~. Myers, 15 John. 246 
(attorney held competent to prove his power 
of attorney); 1823, Tullock t'. Cunningham. 
1 Cow. 256 (same); 1848, Little r. Kcon, 1 
Code Reporter 4 (attorney held competent; 
quoted supra); 1875, Tilton ~. Beecher, Ab
bott's Rep. II, 902, Official Report III, lOll, 
1016 (Mr. Tracy was allowed to testify for the 
defendant; quotcd ante, § 1807; Mr. Beach 
afterwards made scathing comments on the 
propriety of this action) ; 
A'orth Carolitla: 1810, Slocum v. Newby, 1 
Murph. 423 (counsel aIlowed to be witness, 
not being otherwise intcr('~ted); 1849, State 
r. Woodside, 9 Ired. 496, 502 (attorney or 
counsel allowed to he \\;tne5S; .. it is a practice 
not to be encouraged ") ; 
PetlnBl/lvania: 1788, Kewman v. Bradley, 1 
DaIl. 240 (counsel not disqualified by interest 
in judgment-fcc); l!H4, Miles 1>. O'Hara, 1 S. 
&: R. 32, 34 (not disqualified b~' expectin~ a 
larger fee if successful); 1828, Boulden to. 
Hebel, 17 S. &: R. 312 (not disqualified where 
not legally entitled to a contingent fee); 1847. 
Mishler v. Baumgardner, Pa. Com. PI., 1 
Amer. L. Journ. N. s. 304 (counsel inadmissible; 
quoted aupra); 1848, Frear v. Drinker. 8 Pa. 
St. 520 (" It is a highly indecent practice for an 
attorney to ero_amine witnesses, address 
th" jury, and give e\;dence himself to contra
dict the witness." though his testimony is 
.. sODletimes indispensabll'," and no law for
bids it); 1849, Bell II. Bell, 12 Pa. 235 (an 
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attorney is competent, though it is .. commend. 
able delicacy" to withdraw from argument); 
1863, Linton 1>. Com., 46 Pa. 294 (attorney not 
disqualified by interest); 1872, Follansbee v. 
Walker, 72 Pa. 228 (Frear v. Drinker quoted 
and approved); 1884, Pcny v. Dicken, 105 Pa. 
83, 89 (an attorney should decline to testify 
for his client, except so far as absolute neces
sity makes it his duty); 1921, Com. 1>. Smith, 
270 Pa. 583, 113 Atl. S44 (after testimony by 
an accused to duress attending a confession 
to the district attorney, the latter may prop
erly take the stand in denial) ; 
South Carolin.a: 1819, Reid v. Col cock, 1 N. 
&: McC. 592, 597 (attorney not as such dis
qu .. lificd by interest to testify; .. but it is a 
matter of much delicacy," and should be 
avoided unless indispensable) ; 
Texas: 1854, Spencer r. Kinnard, 12 Tex. 180, 
188 (" The ends of justice sometimes make it 
necessary that an attorney should give evidence 
for his client." but Courts should" oaly tolerate 
it in cases of prp.ssing necessity") ; 
ll/J:lh: 1899, :\IcLaren II. Gillespie, 19 Utah 137, 
56 Pac. 680 (an attorney is competent for his 
client; but he should not be called unless 
indispensable, and he should then retire from 
the case, if possible with safety to client's 
interests); 1911, State v. Greene, 38 Utah 389, 
115 Pac. 181 (an attorney participating in a 
trial is competent, but it is improper for him to 
testify; McCarty, J., diss. 0': the ground that 
the attorney in this case should ha .... e been 
excluded from one or the other capacity; 
the dissenting judge's condemnation of the 
practice merits \\;der acceptance; Courts arc 
too Ie.::: in enforcing this rule of moral decency) ; 
Wr.shinoton: 1903, Voss v. Bender. 32 Wash. 
566, 73 Pac. 697 (a rule of court prohibiting 
an attorney who testifies for his client from 
making an argument to the jury. held proper) ; 
West Viroinia: 1881, Moats v. Rymer, 18 W. 
Va. 642, 645 (" While there arc some cases of 
extreme character in which such practice is 
necessary, ordinarily it is much to be re
gretted") ; 
JVisco7l8in: 1886, Hardtke ~. State, 67 Wis. 
552,557,30 N. W. 723 (counsel for the prosecu
tion testified to a partial admission by the 
defendant, made to him during the preliminary 
examination; the" propriety" of this was said 
to be ...... ery questionable "). 
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§ 1912. Referee, Arbitrator, as Witness. (1) A referee, sitting in 
the place of judge and jury, would be affected by a rule of prohibition against 
a judge's testifying in a trial before himself.! 

(2) An arbitrator, in respect to testifying before the body of ":~'hich he is 
a member, would equally be prohibited by a rule affecting a judge.2 But 
the usual question here is as to the subsequent disclosure by ~he arbitrator 
of the proceedings before him, which involves a different principle (p08t, 
§ 2358). 

(3) A sheriff, or other eourt officer charged with the safekeeping of jurors, 
is not prohibited from testifying to facts relevant to the cause.3 Whether 
he, or anyone else, may reveal the conduct or utterances of the jurors dur
ing their retirement, involves a different principle (post, § 2354). 

§ 1913. Documents taken to the JUly-Room. It was formerly said that 
writings under seal, received in evidence or as part of the issue, could be 
taken by the jury for further perusal upon retirement into their room for 
deliberating upon their verdict, but that other writings could not be: 

Ante 1726, Chief Baron GILDERT, Evidence, 17: "These exemplifications [of records], 
and all other under seal, shall be delivered to the jury to be carried off with them; but 
sworn copies shall not; ... [II the jury are allowed to carry them [the former] away 
with them as the acts of the most remarkable solemnity, that the most solemn acts may 
make the last impression. [2] Another reason why matters under seal shall be ddivered 
to the jury is because these things, that are generally of higher or at least of equal credit 
with matters sworn 'viva voce,' would not be yet understood so well upon the hearing as 
the evidence 'viva voce' may upon the examination, where the jury have liberty to put 
what question they please. . • . [3) [Writings not under seal] have no intrinsic credit in 
themselveS, ... they have no credit but what they derive from something else, viz., 
from the oath of t.he person who attests them or from some presumption in their favor, 
so that they receive their credit from some act in Court, but do not carry it along with 
them, and therefore cannot be removed out of Court with the jury. But things under 
seal are supposed to have an intrinsic credit from the impression of the signature, and are 
supposed to be known by the jury in some measure." 

These reasons seem fantastic enough now, and were more or less artificial 
and 'ex post facto' at the time that they were advanced; although the rule 
itself had an intimate connection with the history of jury-triaU But with 
the disappearance of the seal's importance, the rule in its original form has 
ceased to be maintainable on any pretext. 

§ 1912. 1 1851, Morss ~. Morss. 11 Barb. 
510. 515 (referee declared incompetent. lUI 
being both judge and juror. and being ineligiblo 
!18 the former and probably also lIS the latter; 
ante, §§ 1909, 1910). 

Otherwise of a commissioner of depositions: 
1685, Bright v. Woodward, 1 Vern. 369 ("a 
commissioner [to take depositions] may be a 
witness. but then he ought to be examined 
before any other witness be examined"). 

S The case does not seem to have been ruled 
upon. It is generally said merely that an arbi
trator is admissible if the facts desired from 
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him nre provable; 1668, Re Dare Valley R. 
Co., L. R. 6 Eq. 429. 435; 1872, Duke of 
Buccleuch r. Metropolitan Board, L. R. 5 E. & 
I. Api>. 418. 433. 462. 

3 1887. People 11. Coughlin, 65 Mich. 704. 
32 N. W. 905 (sheriff); 1896. People 11. Bev
erly 108 Mich. 509. 513, 66 N. W. 379 (officer 
in charge); 1900, Reed 11. Com., 98 Va. 817. 36 
S. E. 399 (deputy sheriff); 1888. State 11. 

Shores. 31 W. Va. 491, 499, 7 S. E. 413 
(sheriff). 

§ 1913. 1 Thayer, Preliminary Treatise on 
Evidence, lOt 112. 
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Nevertheless, an effort has been made by some Courts, finding the rule 
ready made at hand, to preserve and adopt it to changed conditions, by mak
ing a distinction.betweell written and oral materials of evidence, or between 
written depositions and oral testimony; and they have discovered reasons 
of policy which forbid the jury to have this opportunity of emphasis for 
the one form of evidential matter, as well as invented expedients for keep
ing from the jury's perusal whatever irrelevant material is bound up in the 
same document with material justly admitted. Statutes also have in many 
States affected the common-law rule. But these are all questions of the 
proper control of the jury in its deliberations, and not of the rules of Evi
dence, and are therefore without the present purview.2 

t In the rollowin~ opinions a clue will he 
found to the authoritie$ and distinctions: 
1897, Burton 1l. State. 115 Ala. 1. 22 So. 585; 
1897, Koch fl. State. 115 Ala. 99. 22 So. 471 ; 
1826, Wakeman 1l. Marquand, 5 Mart. N. s. 
La. 265, 267: 1874, Sawyer 11. Garcelon. 6a 
Me. 25: 1882. Tabor 1l. Judd. 62 N. H. 288, 
292: 1897, People 11. Hughson. 154 N. Y. 153, 
47 N. E. 1092; 1920, Chitwood 11. Philadelphia 
& R. R. Co., 266 Pa. 435. 109 At!. 645 (plan 
and photographs); 1901, State tI. Shaw, 73 

,,' t .... '. 4 ; ... 'J: ,j , ......... (,.: •.•.• " , .... l!~ ... '";' '~." ,~ " .~ '. -..... ....,:; .-~ ...... 

• 

Vt. 149. 50 Atl. 863; 1882, Doctor Jack II. 

Terr., 2 Wash. Terr. 101, 106. 3 Pac. 832; 
1897, State 11. Moody, 18 Wash. St. 165, 51 
Pac. 356; 1883. Welch v. Ins. Co., 23 W. Va. 
288, 308; 1895. Starke v. Wolf, 90 Wis. 434, 
63 N. W. 755. 

Distinguish the refusal to send the jury 
documents never admitted or formally introduced 
in evidence: 1897, State Bank v. Brewer, 100 
la. 576. 69 N. W. 1011; 1897, Gable II. Rauch, 
50 S. C. 95, 27 S. E. 555. 
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SUB-TITLE III: OPINION RULE 

TOPIC I. GENERAL PRINCIPLE 

CHAPTER T.X v. 
§ 1917. History of the Rwe. 
§ 1918. Theory of the Rwe. 
§ 1919. Erroneous Theories: (1) Logi

cal Opnosition between "Opinion" and 
" Fact." 

§ 1920. Same: (2) "Usurping the 
FUDction of the Jury." 

§ 1921. Same: (3) Opinion on the Very 
Issue before the Jury. 

§ 1922. Same: (4) Opinion admissible 
when preceded or accompanied by Fact." or 
Grounds. 

§ 1923. Practical Test for receiving 
Opinions: (a) Skilled Witnesses. 

§ 1924. Same: (b) Lay Witnesses. 
§ 1925. Distinction between Rule of 

ExperientiaJ-QuaJifications and Opinion 
Rule. 

§ 1926. Flexibility of the Test. 
§ 1927. Discriminations as to (1) Hypo

thetical Questions, and (2) " Impressions." 
§ 1928. Form of the Opinion Rule as 

Negative or Affirmative. 
§ 1929. Future of the Opinion Rwe. 

§ 1917. History. The so-called Opinion Rule is in its scope much 
narrower than the term "opinion"; it deals with opinion in a special sense 
only. And it is not the only rule which may serve to raise an objection to 
opinion-testimony. What is first to be ascertained, then, is the way in 
which this rule took shape and was differentiated from other rules affecting 
opinions as testimony. The steps of development are not as simple to trace 
as in some other instances, but the general conditions at the beginning and 
at the end seem clear. 

1. The judicial utterances of the 1700s must be approached with the 
recollection that up to that time there was no traditional or received notion 
that opinion (or the like) was proper or was improper to listen to, and that 
(as with so many other commonplace notions of to-day's law of evidence) 
there had been little or no thought on the subject. Chief Batun Gilbert 
(ante, 1726) has nothing to say about such a rule; Mr. Justice Buller (ante, 
1767) has nothing to say; there is nothing to say at that time. 

2. Nevertheless, then and shortly later, there is appearing an apprecia
tion of one important and afterwards fully established principle, the 
principle of Testimonial Knowledge (ante, § 657), i. e. that the witness must 
speak as a knower, not merely a guesser; that when the witness, speaking 
(for example) to a sale of goods, declares that he thinks or believes or is 
persuaded that the sale was not made, such a witness cannot be heard, so 
far as he means that he did not see the transaction in question but believes 
so on rumor alone or has otherwise reached by supposition his conclusion. 
This principle of personal observation came early into play in emphasizing 
the impropriety of testimony by one who speaks only from hearsay. This 

• iOO 

• 



§§ 1917-1929J OPINION RULE n917 

was probably what Coke had in mind in the passage attributed to him in 
Adams v. Canon,l in 1622: 

"It is no satisfaction for a witness to say that he 'thinketh' or 'persuadeth himself,' 
and this for two reasons; first, because the judge is to give an absolute sentence, and for 
this ought to have a more sure ground than 'thinking'; secondly, the witness cannot be 
sued for perjury." 

It is the phrases resorted to for expressing this principle that are here of 
interest. Such a witness is told by the Court: "That is mere opinion; we 
want what you know, not what you think or believe." This is one phrase of 
contrast which the Court might use,' the contrast between knowing (i. e. 
personally observing) and opining (i. e. believing without sufficient observa
tion). But there is another phrase; the judge might say, "We want not 
your opinion,· have you any facia? For we can guess and opine as well as 
you can; tell us facts if you have them." This demand for "facts" means, 
as before, some real or positive grounds of knowledge in the witness. The 
principle of objection which the judge has in mind is the same in both cases; 
he wiII have knowledge, not opinion, facts, not opinion. In the following 
passages this attitude towards opinion-evidence is illustrated: 

]644, Archbi8/wp Laud's Trial, 4 How. St. Tr. 315, 399; a ,,;tness, testifying to rumors 
of the bishop's tampering with a jury, said" and thereupon, as he conceives, the petty
jury was changed"; the defendant argues: "[This evidence) is not the knowledge, but the 
conceit only of the witness; he 'conceives,' which I am confident cannot sway ,,;th your 
lordships for a proof." 

1824, Mr. T/wmas Starkie, Evidence, li3: "A witness examined as to facts ought to 
state those only of which he has had personal knowlCl:!ge •••• It has been said that a 
,,;tness must not be examined in chief as to his belief or peTsltasion, but only as to his 
knowledge of tile fact. • •• As far as regards mere belief or persuasion which does not 
rest upon a sufficient and legal foundation, this position is correct, as where a Inan 
believes a fact to be true merely because he has heard it said to be so." 2 

At this stage, then, and as the distinct first meaning of the disparaging refer
ences to "opinion," the profession has in mind a witness who turns out upon 
examination to have no facts to contribute, no knowledge, no personal ac
quaintance with the man or the land or the loan or the affray about which 
he is speaking. In this requirement, however, there is no new principle, 
no independent "opinion rule," but merely a recognition of an otherwise 
established general principle of testimonial qualifications that the witness, 
to be competent at aU, must have personal observation (ante, §§ 65i, 658). 
Had the matter gone no farther, there would have been no separate" opinion 
rule," but merely a special application of an ordinary principle of testimonial 
competency. 

3. But, at the same time that this principle is becoming recognized, or 
shortly after, there occurs a general recognition of what seemed at the time 

§ 1917. 1 Dyer. 53 b. 
2 See another good example in R. r. Heath. 1744, 18 How. St. Tr. I, 76: 
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as an exception to it, the use of skilled witnesses. A witness is called to 
the stand, but appears to have no personal acquaintance with the circum
stances in dispute; then how can we listen to his mere opinion? Because he 
is a skilled witness on these matters, says the counsel. But what difference 
can that make, we ask, since he knows no facts? The answer to this was 
not at first easy to phrase; though all saw that there was a good answer 

, and that the witness must be heard. The precedent and custom of using 
such testimony reached far into the past; but in its original and long-per
sisting form it was hardly regarded as evidence to the jury, but as an aid 
sought by the Court, and thus as collateral to and parallel with the jury 
itself, which in theory at least was no more than a body of triers aiding 
the Court: 

1900, Professor James Bradley Thayer, Cases on Evidence, 2d ed., 672, note: "The 
furnishing of such assistance [of skilled persons] to the Court was a very ancient thing. It 
is probable that for a good while after witnesses were regularly allowed before the jury, 
experts were thought of in the old way as being helpers of the Court, and the Court in
structed the jury upon the points on which such aid was furnished. But at last the modern 
conception came in, which regards the experts as testifying, like other witnesses, 
to the jury. In 1353, in an appeal of mayhem, the viscount \Va!> ordered to snmmon 
ful surgeons from London, to inform the Court whether the wound was mayhem or not. 
The Court had previously inspected it, and could not tell.3 In 1493,· BRIAN, C. J., alleged 
a precedent, and the case was such: A man was bound in an obligation upon a condition 
to pay five pounds of fine gold. . • . The obligation ran' puri auri.' • • . And the masters 
of grammar were sent for to advise what the Latin was for 'fine,' and they could not tell. 
In 1619,5 in ejectment, upon evidence to the jury the question was whether a child who 
was born January 5, 1611, was the daughter of a man who died March 23,1610. Several 
physicians testified that she might be, and gave their scientific reasons. 'The Court held 
here that it might well be as the physicians had affirmed; •.. and so the Court delivered 
to the jury that the said Elizabeth, who was born forty weeks and more after the death 
of the said Edmund Andrews, might well be the daughter of the said Edmund.''' 

1554, Buekley v. Thomas, 1 Plowd. 122. STAUNFORD, J.: "In order to understand it 
truly, being a Latin word [lieet], we ought to follow the steps of our predecessors, judges 
of the law, who, when they were in doubt about the meaning of any Latin words, enquired 
how those that were skilled in the study thereof took them, and pursued their construction. 
SAUNDEUS, J.: "I grant that if matters arise in our law which concern other sciences or 
faculties, we commonly apply for the aid of that science or faculty which it concerns, which 
is an honorable and commendable thing in our law." 

Thus the early status of the expert helper of the Court had naturally pre
vented any question 1rom being raised as to his information in the aspect 
of testimony to the jury.6 But by ~he latter part of the 1700s he took his 
place with others as a mere witness to the jury, and so the problem had to 

I Lib. Ass. 145, 5. Judge) Learned Hand. in 15 Harvard Law 
4 Y. B. 9 H. VI, 16, 8. Review, 40 ... Historical and Practical Consid-
I Alsop ~. Bowtrell, Cro .. fac. 541. eratioDS regarding Expcrt Tcstimony," as 
I For a collection of cascs showing early in- well as the note in Thayer's Cases, ubi supra. 

stances of the use of expert testimony and also The canon law at this time knew IlUch a prac-
of special juries from the trades and profes- tice: 1552, Reformatio Legum Ecclesiasti-
sions, lICe an interestiDg article by Mr. (now corum, tit. De fide, c. 7. 
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be faced, i. e. of squaring the use of such testimony with the general principle 
above noted that a witness must have personal knowledge, must state facts, 
not opinions. The traditional use of such testimony was not to be aban
doned; this was clear. But the process of accounting for it in theory was 
at first troublesome. The general notion was expressed (in one shape or 
another) that the jury needed such help, always had had it, and must have 
it now, opinion or no opinion. In the great case of Folkes v. Chadd, the 
notable feature of Lord l\:Iansfield's opinion is his frequent use of the word 
" facts"; he is trying to show that this kind of witness' "opinion" really has 
a sufficient flavor of fact about it to suffice; and this notion is perhaps the 
key to the common use of the phrase "matter of science" (in this judg
ment and in later treatises) to sanction and describe the kind of admissible 
testimony; for "science" was at that time not used in the sense of "knowl
edge coordinated, arranged, and systematized," but meant simply" knowl
edge in general." Lord Mansfield in effect answered the objection that the 
expert had no personal knowledge, no facts, by pointing out that the subject 
was in truth one of fact, but of a class of facts about which e}..'Pert persons 
alone could have knowledge: 

1782, Lord MANSFIELD, C. J., in Folkes v. Chadd, 3 Doug!. 158 (it was objected that the 
evidence of Mr. Smeaton, an eminent engineer, as to the cause oC a harbor's filling up, 
"was matter of opinion, which could be no Coundation for the verdict of a jury, which 
was to be built entirely on facts, not opinions"): "The question is, to what has this decay 
been o,,;ng? The defendant says, to this bank. Why? Because it prevents the back. 
water. That is matter of opinion; the whole case is a question of opinion, from facts 
agreed upon. Nobody can swear that it was the cause. . . . It is a matter of judgment, 
what has hurt the harbor. . . • A confusion now arises from a misapplication of telIDS. 
It is objected that :Mr. Smeaton is going to speak, not as to facts, but as to opinion. That 
opinion, however, is deduced from facts which are not disputed, the situation oC banks, 
the course of tides and of the winds, and the shifting of sands. . .. I cannot believe that 
where the question is whether a defect arises from a natural or an artificial cause, the 
opinions of men of science are not to be received. . • • The cause of the decay of the harbor 
is also a matter of science ...• Of this, sueh men as Mr. Smeaton alone can judge. There
fore we are of opinion that his judgment, formed on fact.:;, was very proper evidence." 

This, then, is the second notable feature, namely, the general recognition, 
by the end of the 1700s, that there was a class of persons, i. e. those skilled 
in matters of science, who, though they personally knew nothing about the 
circumstances of the particular case, might yet, perhaps by way of exception, 
give their opinion on the matter. This stage of development may be seen in 
the following passages (and it must be understood that these earlier treatise
writers simply recorded the state of practice and thought at the bar, and 
their record is as significant in that aspect as a judge's ruling); the language 
of Peake and Espinasse especially shows the place of the doctrine as a part 
of the rule as to personal knowledge: 

1801, Mr. T. Peake, Evidence, 142: "Though witnesses can in general speak only as 
to facts, yet in questions of science persons versed in the subject may deliver their opinion 
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upon oath on the case proved by other witnesses. . • . Thus a physician who has not seen 
the particular patient, may, after hearing the evidence of others, be called to prove on his 
oath the general effects of a particular disease and its probable consequences in the par
ticular case; for, though not a particular fact, it is still general information, which the 
rest of mankind stand in need of to enable them to form an accurate judgment on the 
subject in dispute." 

1811, Mr. Isaac EapilUlsse, Nisi Prius, 411 (lst Am. ed.): "It is a general rule that a 
witness must deliver his testimony according to his knowledge; but there are occasions on 
which the opinion of the witness is legal and proper evidence, as in all matters of sciellcc." 7 

The limits of this apparent exception now btcome the field of controversy; 
and the point of view was still that of an exception to a rule about the tes
timonial qualification of personal knowledge. 

4. This being so, it is next to be noted thv.t as ;yet no one thought of ques
tioning the opinions, conclusions, or inferences of the ordinary or lay witness 
when he came properly equipped with a basis of "facts," of personal obser
vation. In other words, the disparagement of "opinion" had always in 
mind the testimony of a person who had no "facts" of his own observation 
to speak from, and the skilled witness was the person who had to be received 
by way of exception to that notion. Thus, when an ordinary or lay witness 
took the stand, equipped with a personal acquaintance with the affair and 
therefore competent in his sources of knowledge, the circumstance that inci
dentally he drew inferences from his observed data and expressed conclusions 
upon them did not present itself as in any way improper. It would not 
occur to any judge that this witness was doing a wrong thing. In short, it 
was only "opinion" as a mere guess or a belief without observation which 
they rejected; but" opinion" as an inference or conclusion from personally
observed data they did not think of disparaging. That this was the attitude 
toward the lay observer will appear from the following passages: 

1800, Mr. W. D. Evam, Notes to Pothier, II, 216: "There are also many cases in which 
witnesses speak from judgment and opinion, without reference to aoy technical knowl
edge; such, for instance, is evidence of character, and all other testimony amounting to 
a general conclusion from particular facts." 

1811, Mr. Espinasse, Nisi Prius, 411 (after the passage quoted above): "So also as to 
the value 01 goods sold, it must always rest in opinion only; and the like as to the sanity 
of a party, and all other matters of proof which from their nature can only be given from 
the opinion which the witness may form." 

• 

In the United States, the same tradition and attitude of thought is also 
clearly apparent: 

1803, Forbes v. Caruthers, 3 Yeates, 527; per CURIA.,r: "Mere abstract opinion is not 
evidence; but a surveyor, or any other person conversant on the subject, may state facts 
and his opinion on those facts." 

1820, WASmNGTON, J., in Harrison v. Rowan, 3 Wash. C. C. 587 (admitting witnesses to 
insanity): "The mere opinions of the '\\;tnesses are entitled to little or no regard, unless 
they are supported by good reasons, founded on facts which warrant them in the opinion 

7 So also: 1814, Phillipps, Evidence, 290: 1810, Swift, Evidence, 111. 
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of the jury. If the reasons are frivolous or inconclusive, the opinions of the witnesses are 
worth nothing." 

1821, DUNCAN, J., in Rambler v. Tryon, 7 S. & R. 94: "Opinion is no evidence, without 
assigning the reason of such opinion." 

1840, O'NEALL, J., in Seible8 v. Blackhead, 1 McMull. 57: "It is true that the mere 
opinion of witnesses who have not the aid of science to guide them would Dot have any 
weight in such a case, and would be generally inadmissible unless sustained by facts show
ing the opinion to be true. • • • I find that the '\\;tnesses generally said they thought the 
slave to be unsound, and if they had stopped there such testimony ought to have been re
jected; but they go on to fortify their opinions with facts showing some foundations for 
them, and hence they were admissible and were to be compared with the facts by the 
jury." 

We here see in the language of the American judges that their only objec- . 
tion to "opinion" is that by itself it does not indicate that the witness has 
the personal acquaintance with the matter which he ought to have; but the 
moment he exhibits his" facts," i. e. his own observed data, they are ready 
enough to listen tv his inferences or conclusions. 

The language of these rulings also illustrates the genesis of the later phrase 
with which we have since been made familiar. "Mere opinion," said Lord 
l\Iansfield, in Carter v. Boehm,s is not evidence; "mere abstract opinion," 
says the Pennsylvania Court in 1803, is not evidence; "opinions not coupled 
with the facts," "opinion without assigning a reason," say other jUdges, is 
no evidence; because, of course, it does not appear that the witness has 
any personal knowledge. But, in another generation's time, there occurs 
this mutilation, that "opinion is not evidence," a very different and vastly 
broader proposition. 

Now this new and heterodox phrase would never have obtained currency 
and established a separate doctrine (peculiarly developed in America) if a 
motive had not been furnished for it; and to find how that motive or prin
ciple was furnished and what it was, we must return to the case of the 
skilled witness in "matters of science," whose admissibility was by this 
time universally conceded as an exception to the doctrine that "mere 
opinion" (i. e. not fOUl.ded 011 fact-knowledge) was inadmissible. 

5. When this skiUed witness takes the stand and is asked what he thinks, 
for example (as in Folkes v. Chadd) about the cause of a harbor's becoming 
filled up, it is obvious that one of the first thoughts to OCCllr to the objector 
would be that the witness was no different from the members of th~ jury. 
Here was a man who had never seen the place, had no "facts" to add, and 
was going to give just what each juryman would ask of his brethren after 
they retired. i. e. his opinion upon the general question in doubt, the cause 
of the harbor's decay. Why should he .do this? Why waste time in listen
ing to numbers of such persons when the twelve men in the box have been 
specially selected for the very purpose of having their opinions serve as 

S Quoted infra. 
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decisive? There would be only one reason for listening to such outside 
opinions, namely, that the witness was such a person that the jury would be 
really aided by his opinion. And this in truth was the notion which finally 
came to serve as a test; i. e. whether additional light could be thrown upon 
the question by a person of skill in the particular subject. The test may 
be in the process of development in the follow:ng rulings: 

1702,llathaway'a Trial, 14 How. St. Tr. 682; cheating by pretending to be bewitched; 
a witness to the defendant's conduct said: "There appeared to be neither profit nor re
venge in the ca..'lej and I thought he could not be such a fool to pretend all this for no end, 
and run the hazard of being whipped." L. C. J. HOLT: "The question is not whether be 
shall be punished for a fool, but whether he be a knave. Whatever punishment be may 
suffer, if convicted, does not belong to you to determine." 

1766, Carter v. Boehm, 3 Burr. 1905, 1918; the opinion of an insurance-broker that a 
certain letter ought to have been disclosed. l\IANSFIELD, L. C. J.: "Great stress was laid 
upon the opinion of the broker. But we all think the jury ought not to pay the least re
gard to it. It is mere opinion, which is not evidence. It is opinion after an event. It is 
opinion without the least foundation frolll any previolls precedent or usage. It is an 
opinion which, if rightly formed, could only be Grawn from the same premises from which 
the Court and the jury were to determine the cause." 

1807, Beckwith v. Sydebotham, 1 Camp. 116; ship-surveyors were called. to give an 
opinion of seaworthiness based on the statements of a certain deposition; Mr. Garrow 
objected "that this was an inference which it was for the jury to draw, if the facts \\'oul<l 
warrant it." ELLENBOHOUGH, L. C. J., held that "where there was a matter of skill or 
science to be decided, the jury might be assisted by the opinion of those peculiarly ac
quainted with it frolll their professions or pursuits." 

1816, DurreU v. Bederley, Holt, N. P. 285; unden\'liters were asked as to whether a 
fact would nave prevented them from w;:iting a policy. GIBBS, C. J.: "Lord Mansfield 
and Lord Kenyon discountenanced this evidence of opinion, and I think it ought not to be 
received. It is the province of the jury, and not of the underwriters, to decide what facts 
ought to be communicated. It is not a question of science, in which scientific men will 
mostly think alike, but a question of opinion, liable to be governed by fancy, and in which 
the diversity might be endless. Such evidence leads to nothing satisfactory, and on that 
ground ought to be rejected." 

It will be noticed that in the two earlier cases, during the 17oos, the testi
mony was neither objected to nor excluded; even Lord Mansfield merely 
declared that the jury ought not to regard it. There was up to that time no 
rule against it, but merely a growing perception of a reason for some kind of 
a rule. Not until the early 1800s do we find the English judges laying down 
a distinct rule of a new sort, applicable to opinion-testimony, on the ground, 
not of lack of personal knowledge, but of its superfluity as an aid to the 
jury. By 1824 Mr. Starkie is found 9 generalizing that" the general dis
tinction is this, that the jury must judge of the facts for themselves," yet 
that testimony of witnesses having no personal knowledge will be admitted 
"wherever the question depends on the exercise of peculiar skill and knowl
edge that may be made available." 

6. This, then, being now looked on as the test for listening to a skilled 

• Evidence, 174. 
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witness who knew nothing personally of the matter in controversy, it soon 
served as a reason for the novei and broader doctrine that was being specially 
worked out in the United States. The English writers and judges and the 
early American judges, when they disparaged "mere opinion," never had in 
mind (as above seen) the case of the lay-witness who, having a "fact"
knowledge, included' in his testimony an opinion or inference based on those 
data, as in the leading instances (used by those writers and judges) of 
handwriting, character, and sanity. But when~ by careless usage, the phrase 
came to be passed along that" opinion is not evidence," the distinction just 
berore established for skilled witnesses not having a "fact" -knowledge was 
readily enlarged, and was made to apply to the lay-witness who had a "fact" 
knowledge, and to support the new and broad idea that" opinion" in general 
was not evidence. That distinction or test was, as put by Mr. Garrow, in 
Beckwith v. Sydebotham, "this was an inferen.ce which it was for the jury 
to draw, if the facts would warrant it." Now, if a lay-witness having a 
" fact" -knowledge had put those facts before the jury and then proposed to 
add his own inference or conclusiqn or opinion upon those facts, as made at 
the time, it is apparent that the same test might be applied to exclude this 
opinion or inference of his, since the facts had already been laid by him be
fore the jury and they were as competent as he to draw that inference. This' 
language sounds familiar enough to us to-day, but the key to the history 
of the rule is that it was a novel idea at that time, say~ in the second, 
th;rd, and fourth decades of the 1800s. The important thing 'is that at one 
blow a large portion of the testimony of the lay-witness was hewed off, like 
the rotten limb of a tree, a limb whose soundness had until this time 
scarcely been doubted. . 

It must be noted, too, that this extension logical enough, it is true, and 
corre:'!t in theo .. y, but pernicious (as it has proved) in practice' . is a pecul
iarly American doctrine. It has apparently not taken place in England in 

. any important degree.1o There appear to be no English rulings which indi
cate that the ~'opinion" rule has there been thought to exclude the inferences 
which a "fnct"-witness has made from the data he lays before the jury. 
Certainly no such broad logical extension of the test to lay-witnesses ill the 
familiar possession of the English bar as it is of our own. The great contro
versies, for example, that have disturbed our Courts over lay opinions upon 
insanity and upon value have never been dreamed of at the English bar. This 
conservative attitude is plentifully illustrated in the English cases cited 
under particular topics iu the ensuing sections. The strongest expression 
looking towards the expansion of the rule for lay-witnesses is found in the 
following individual utterance, which is not only isolated, but itself also 

, 

10 The following passage iu. hardly prohibi- to testiiy as to his belief or opinion, or e.,.en to 
tive: 1878, Taylor. Evidence. 7th ed., § 1416: draw inferences respecang the fact in question 
.. On Bome particular subjects, however, poBi- from other facts, provided these last facts be 
tive and direct testimony may often be unat- within his personal knowledge." 
tainable; Bnd in such cases 1\ witness is allowed 
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indicates that the actual practice at. the time was opposed to the judicial 
• suggestlon: 

1838, COLERIDGE, J., in Wright v. Tatham, 5 CI. & F. 600: "I do not, indeed, concede, 
though it is not, perhaps, necessary now to decide the point, that the mere opinion of a 
witness even on oath is, as such, admissible evidence upon a question of competency. 
Whe.'"C you can bring the decision of that question, as you sometimes may, to dl:pcnd 
upon deductions from scientific premises, you mny hear those deductions e.~ressed as 
opinions by scicntific men. The necessity of the ('use justifies this departure from the 
general rule; but cOTllpetency, in the main, is a question of fnct, Ilnd the jury are to draw 
their conclusions from the evidence of the facts before them, 110t from the opinions which 
others may have formcd from facts not before the jury. I admit that, in practice, where 
the ",itness to facts is present. it is by no means uncommon to ask directly for his opinion; 
such a question it would be idle to object to, for the objection would only lead to a de
tailed inquiry into particular facts, which the witness is there ready to go into. Nothing 
therefore would be gained by it. I am not, however, aware that the question has ever, 
upon argument, been decided to be correct in fonn." 

It would apparently have been more accurate to say that such a question' 
had never been decided to be incorrect. If there had been any working rule 
of exclusion of the sort suggested, rulings like the following, in a trial re
markable for the strictness and pertinacity with which objections were pressed 
and decided, would be unaccountable: 

1820, Queen Caroline's Trial, Linn's cd., II, 266; impeachment of the Queen, charging 
immoral and undignified conduct; the question was put to a witness for the defence: 
"Did you in other respects ever perceive that her :Majesty conducted herself, either in 
public or in private, in any way to which a just exception could be taken?"; the Attorney
General objected, but did not mention the opinion rule; the Lord Chancellor "saw no legal 
objection to the question." 

It may therefore 0-:: 3aid, on the whole, that the extension of the exclusion
ary doctrine to inferences of lay-witnesses speaking from their own observa
tion, is to be regarded as an innovation that did not occur earlier than the 
1800s, and ne\-er obtained orthodox standing in the original home of our 
jurisprudence,u 

The sum of the history is, then, that the original and orthodox objection 
to "mere opinion" was that it was the guess of a person who had no per
sonal knowledge, alld the "mere opinion" of an expert was admitted as a 
necessary exception; the later and changed theory is that wherever infer
ences and conclusions can be drawn by the jury as well as by the witness, 
the witness is superfluous, and thus an expert's opinion is received because 
and whenever his skill is grt:ater than the jury's, while a lay opinion is, re
ceived because and whenever his facts cannot be so told as to make the jury 

U-It is-true that in the broad form-of exclud
ing opinion upon the very issue in controversy 
(post, § 1921) modent English rulings arc found. 
But the extreme liberality of attitude in ortho
dox practice m BY be soon in the rulings 

upon conduct (post, § 1949); for a good in
stance. see the Purnell Commission's Proceed
ings, 1888, 76th day. Times' Rep. pt. :!1, 
pp. 157, 158. 
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as able as he to draw the inference. The old objection is a matter of testi
monial qualifications, requiring personal observation; the modern one rests 
on considerations of policy as to the superfluity of the testimony. In the 
old :;ense, "opinion" more correctly, "mere opinion" is a guess, a. 
benef without good grounds; in the modcrn sense, "opinion" is an inference 
from observed and communicable data. 

§ 1918. Theory of the Opinion Rule. The true theory, then, of the Opinion 
rule, in the sense we are here to use, is simply that of the exclusion of super
erogatory evidence. It is not that there is any fault to find with the witness 
himself or the sufficiency of his sources of knowledge or the positiveness 
of his impression; but simply that his testimony, otherwise unobjectionable, 
is not needed, is superfluous. Thus the principle of cxclusion is in no sense 
one of Testimonial Qualifications, but one of Auxiliary Policy (ante, § 1863). 
The delay and waste avoided might be in a single instance trifling; but 
its seriousness and its unbearablencss can be appreciated if we suppose that 
there were no evidential limits whatc\'er of the above nature. The time 
taken in the rehearsal of an interminable multitude of opinions, the con
fusion of the main issues by an additional mass of testimonial differences 
and impeachments, and the tendency for the jury now and then to decide 
simply according to the preponderance of numbers and of influential names, 
- aU these are possibilities, in the absence of some limit of the present 
nature. Whether these possibilities are so imminent that the rule needs, 
as a matter of policy. to be enforced as strictly as it is now in this countr~', 
is another question (post, § 1930); but of the general propriety of the prin
ciple ~n some form there can be no doubt. 

What we have to notice, in inquiring as to the scope and the effect of the 
principle, is that it does not employ any mere shibboleth; it does not rest 
on a simple caprice, prejudice, or tradition; and, most of aU, it does not ex
clude any specific class of witnesses or aU testimony on a specific su'bject. 
It simply endeavors to save time and avoid confusing testimony by telling 
the witness: "The tribunal is on this subject in possession of the same \ 
materials of information as yourself; thus, as you can add nothing to our i 

cumbers the proceedings." It is this living principle which is (or ought to ; 
be) a.pplied in each inst nce; nothing more definite than this is the test in
volved by the principl In some instances, one witness may be able to gite 
real help to the tribunal, while another may not, as where we should 
listen to the estimate of a certain bul1et's calibre by a gunmaker, but not to 
that of the ordinary witness who found it and produces it. In other in
stances, no witness at an may be capable of giving real help,· as where 
clothes of the deceased are brought into court, and the question is whether 
they were what is commonly described as black.1 In still other instances, 

§ 1918. 1 Yet even here the past oonditioDll Miller. 7:l N. J. L. 527, 60 AtJ. 202 (accused's 
may allow of opinion anewere: 11105, State ~. clothing; comparison between spotll 011 it now 
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any witness whatever could give the tribunal real help, as in aU cases of 
past events which have to be described by the observers. There is, thus, no 
special department of knowledge and no fixed formula involved. We are 

; dealing merely with a broad principle that, whenever the point is reached 
i at which the tribunal is being told that which it is itself entirely equipped 
\ to determine without the witness' aid on this point, his testimony is super
\fluous and is to be (lispensed with. 

The following passages amply illustrate in a variety of phrasings the judi
cial recognition of this principle; the clearest expressions being those of Mr. 
Justice Campbell, in Michigan, .Mr. Justice Foster, in New Hampshire, and 
Mr. Justice Bell, in Texas: 

li66, :'vlANSFlELD, L. C. J., in Carter v. Boehm, 3 Burr. I!105, 1918: "It is an opinion 
which. if rightly fonned, could only he drawn from the same premises from which the 
Court and the jury were to detemline the causej and therefore it is improper and irrele
vant in the mouth of a witness." 

1823, GIBSON, J., in ComeU v. Green, 10 S. & R. 16: "It is a good general rule that a. 
witness is not to give his impressions, but to state the facts from which he received them, 
and thus leave the jury to draw their own conc:lusion; and wherever the facts CUll be stated, 
it is not to be departed from. But every man must judge of external objects according 
to the impressions they make on his sensesj amI after all, when we come to speak or the 
most simple fact which we have witnessed, we are ne('essarily guided by our impressions. 
There are cases where a single impression is made by illduetion from a number of others, 
as, where we judge Whether a man is actuated by passion, we arc determined by the ex
pression of his countenanee. the tone of his voice. his gestures, and a variety of other 
matters; yet a witness speaking of such a subjC<'t of inquiry would he pcrmitted directly 
to say whether the mall was angry or not. . . . I take it that wherever tlle facts from 
which a witness received an impression are too evanescent in their nature to be rC<'ollected, 
or are too complicated to be separately and distinctly narrated, his impressions from these 
facts become evidence." 

18.;0, VERPLANCK, Sen., in MayoTv.PcntZ, 24 Wend. 675: "Opinion is admitted when a 
jury i!. incompetent to infer, ,,;thout the aid of greater skill than their own, as to the prob
f.\ble e:-:htence of the facts to be ascertained or the likelihood of their occurring from the 
facts actually IJroved before them .... All these [scientific upilliuns) are testimonies to 
general facts which the jury can ascertain in no other way •... The same real;on of abso
lute ne<.'essity has compelled the admission of opinion in certain cases where the poverty of 
human language makes it absolutely impossible to separate in words the minute and 
transient. facts observed by the witnesses from the inference as to some other fact ine
sistibly connected "ith the former in his own mind. Testimony as to handwriting, I 
think, resolves itself into this, as no words can fully convey to others the minute particu
larities on which such judgment is founded. So, too, in questions of identity as to men, 
to goods, horses, etc., though facts on which sllch judgment is founded may be partially 
stated, still the judgment or opinion is admitted." 

1858, CAMPBELL, J., in EvaT18 v. People, 12 Mich. 35: "It is an elementary rule that, 
where the Court or jury can make their own deductions, they shall not be made by those 
testifying. In all cases, therefore, where it is possible to inform the jury fully enough to 
enable them to dispense with the opinions or deductions of from things noticed 

and spote on portiona cut off and destroyed. eight months before, allowed to ltate that he 
allowed); 1902, State p. Henry. 51 W. Va. 283. thought the spots to be of blood, although the 
41 S. E. 439 (one who had Been a spotted coat coat We.B before the jury). 

110 

• 

\ 



§§ 1917-1929) GENERAL PRINCIPLE § HHS 

by themselves or described by others, such opinions or deductions should not usually be 
received." 

1859, BELL, J., in Coopcr v. State, 23 Tex. 331, 337, 339: "There are many things which 
the mind may clearly apprehend, and yet the mental process cannot be so e.'I"plained as 
to be understood by others. A witness may state with much certainty that one ",;th whom 
he has associated daily for years has become insane, and yet he cannot clearly e.'i:plain 
to others how it is that he knows the individual in question to be insane. . .. In all these 
cases the opinion of the witness is received because the far.ts, which constitute the cause 
from which the opinion proceeds as an effect, cannot themselves be presented or com
municated to the jury, so as to impart to them the knowledge which the witness actually 
possesses .... The true reason why the opinions of wiluCllscs may be given to the jury, 
upon questions not involving skill or science, . . • is, because witnesses have a knowl
edge of the thing about which they speak and have acquired that knowledge in a manner 
which cannot be communicated, or from facts incapable in their very nature of being ex
plained to others, [so) that they may state what they know in the best way they can. This 
best way is by giving in the form of an opinion that which cannot be put in the form of 
explanation or narration." 

1875, Lomns, J., in Sydleman v. Beckwith, 43 Conn. 12: "These exceptions to the 
general rule are allowed on the ground of n&."CSsity, where the subject of the inquiry is so 
indefinite and general as not to be susceptible of direct proof, or where the facts on which 
the witness bases his opinion are so numerous and so evanescent that they cannot be held 
in the memory and detailed to the jury precisely as they appeared to the witness at the 
time. . . . The very basis upon which, as we have seen, this exception to the general 
rule rests,is that the nature of the subject-matter is such that it cannot be reproduced or 
detailed to the jury precisely as it appeared to the witness at the time." 

1875, FOSTER, C. J., in Ilardy v. Merrill, 56 X. H. 241: "Opinions concerning matters 
of daily occurren('e, and open to common observatioll, are received from necessity; and 
any rule which excludes testimony of such a character, and fails to recognize and submit 
to that necessity, tends to the suppression of truth and the denial of justice. 'fhe ground 
upon which opinions are admitted in such cases is, that, from the very nature of the sub
ject in issue, it call1lot be stated or described in such language as will enable persons, not 
eye-witnesses, to form an accurate judgment in regard to it. How can a witness describe 
the weight of a horse? or his strength? or his value? Will any description of the wrinkles 
of the face, the color of the hair, the tones of the ,'oice, or the elasticity of step, convey 
to a jury any very accurate impression as to the age of the persoll ? And so, 
also, in the investigation of mental and psychological conditions, because it is im
possible to convey to the mind of another any adequate conception of the truth by a re
cital of visible and tangible appearances, because you cannot, from the nature of the 
case, describe emotions, sentiments, and affections, which are really too plain to admit of 
concealment, but, at the same time, incapable of description, the opinion of the ob-
server is admissible from the necessity of the case; and are pennitted to say of 
a person, 'He to be frightened'; 'he was greatly excited '; 'he was much con-
fused'; 'he was agitated'; 'he was pleased'; 'he was angry.'" 2 • 

It will be seen, from these passages, that the instances in which the wit
ness' opinion is excluded by this principle are roughly classed into two groups. 
First, all witnesses, whether testifying on observed data of their own or 
on data furnished by others, may state their inferences so far onJy as they 

! Compare also the following opinions: ~. Sheehan, 52 .Mo. 223; 1890, Brown, J., 
1826, Green, J., Rochester v. Chester, 3 N. H. in Van Wyeldell r. Brooklyn, 118 N. Y. 429, 24 
365; 18H, Shaw, C. J., in Com. ~. Rogers, 7 N. E. 1 ill; 1890, Mitchell. J., in Graham r. 
Mete. Mass. 504; 1873. Ewing. J., in Eyel'man Pennsylvania Co., 139 Pa. 159, 21 At!. 151. 
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have some special skill which can be applied to interpret or draw inferences 
from these data. Secondly, witnesses having 1W special slcill, who have 
had IJersonal observation of the matter in hand, may, as a result of their 
personal observation, have drawn inferences or made interpretations which 
the tribunal could equally well make from the same data of personal obser
vation, if laid before them; and thus if it is possible to detail these data 
fully for the tribunal, the witness' own inferences are superfluous. But there 
is also a third group in which exclusion must take place, though Courts 
seldom find it necessary to point it out, namely, ,,,here the witness would 
detail the data of personal observation (and not only mere inferences), but 
the tribunal has an equal opportunity of personal observation, as where 
the question is whether the accused in court has dark or light hair, or whether 
a house which has been viewt!d by the tribunal has three or six stories.3 

Now it is apparent that in the first two groups by far the commonest . 
the kind of testimony excluded happens to consist in inferences from other 
data; the witness is giving .his judgment, estimate, inference, opinion. This 
circumstance it is that has led to the common use of "opinion" as the epithet 
for that which is to be excluded, and the rule of exclusion has thus been 
briefly termed the Opinion Rule. 

§ 1919. Erroneous Theories: (1) Logical Opposition between" Opinion" 
and II Fact." If the above principle is the true one" it is obvious (leaving 
history out of the question and considering only principle) that there is no 
virtue in any test based on the mere verbal or logical distinction between 
"opinion" and "fact." There is perhaps, in all the law of Evidence, no 
instance in which the use of a mere catch-word has caused so much of error 
of principle and vice of policy; error of principle, because the distinction 
between "opinion" and "fact" has constantly and wrongly been treated as 
an aim in itself and a self-justifying dogma; vice of policy, because if this 
specious catch-word had not been so handily provided for ignorant objectors, 
the principle involved would not have received at the hands of the Bar 
and the Bench the extensive and vicious development which it has had in 
this country. It is necessary now to notice why, so far as the principle 
or the reason of the thing is concerned, the law takes no more special ac
count of a logical difference between " opinion "-testimony and "fact" -testi
mony than between testimony by a short witness and testimony by a tall 

• WItness. 
(a) In the first place, no such distinction is scientifically possible. We 

may in ordinary conversation roughly group off distinct domains for" opin
ion" on the one hand and "fact" or "knowledge" on the other; but as soon 
as we come to analyze and define these terms for the purpose of that accu
racy which is necessary in legal rulings, we find that the distinction vanishes, 
that a flux ensues, and that nearly everything which we choose to call "fact" 

• 

• For example: 1898, Irving II. Shethsr, 71 jury; whether they were kept in the same way. 
Conn. 4~4. 42 At!. 258 (two accounts before the excluded). 
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either is or may be only "opinion" or inference. This false verbal antith
esis is frequently met with in judicial opinions; 1 but perhaps the most 
careful attempt to justify the distinction is the following: 

1849, Sir George Comeu'all Lewi.." Influence of Authority in Matters of Opinion, I: 
.. It is true that e\'en the simplest sensations im'olve some judgment; when a v.itness 
reports that he saw an object of a certain shape and size, or at a certain distance, he de
scribes something more than a mere impression on his sense of sight, and his statement 
implies a theory and explanation of the bare phenomenon. When, however, the judg: 
ment is of so simple a kind as to become wholly unconscious, and the interpretation of 
the appearances is a matter of general agreement, the object of sensation may, for our 
present purpose, be considered afact . ... The essential idea of opinion seems to be that 
it is a matter about which doubt can reasonably e.xist, as to which two personS can with
out absurdity think differently. The existence of an object before the eyes of two persons 
would not be a matter of opinion, nor would it be a matter of opinion that twice two arc 
four. But when testimony is divided, or uncertain, the e.xistence of a fact may become 
doubtful, and, therefore, a matter of opinion." 

This doctrine is not sustained by sound psychological or metaphysical analy
sis. A sufficient illustration of the fallacy of this supposed inherent dis
tinction between Fact and Opinion may be found in the following passages: 

1828, Dr. Rickard Whately, Elements of Rhetoric, pt. I, c. II, § 4: "[As to matter of 
fact and matter of opinion,} decidedly it is Mt meant, at least by those who use language 
with any precision, that there is any greater certainty, or more general and ready 
ment, in the one case than in the other; e. g., that one of Alexander's friends did or did 
not administer poison to him, every one would allow to be a question of fact, though it 
may be involved in inextricable doubt; while the question, what sort of an act that was, 
supposing it to have taken place, all would allow to be a question of opinion, though prob
ably all would agtee in their opinion thereupon." 

1887, Mr. James Sully, Illusions, 328: "It must have been plain to an attentive reader 
throughout our exposition that, in spite of our provisional distinction, no sharp line can 
be drawn between much of what on the surface looks like immediate knowledge, and 
consciously derived or inferred knowledge. On its objective side, reasoning may be roughly 
defined as a conscious transition of mind from certain facts or relations of facts to other 
facts or relations of facts recognized as similar. According to this definition, a fallacy 
would be a hasty, unwarranted transition to new cases not identical v.ith the old. And 
a good part of immediate knowledge is fllndamentally the same, only that here through 
the exceptional force of association and habit the transition is too rapid to be consciously 
recognized. Consequently, illusion becomes identified at bottom with fallacious infer
ence; it may be briefly described as collapsed inference. . . . I simply wish to show that, 
by a kind of fiction, illusion [of the senses] may be as the result of a series of 
steps which, if separately unfolded to consciousness (as they no longer are), would corre
spond to those of a process of inference." 2 

§ 1919.! 1841. Gaston, J., in Clary fl. W-end. N. Y. 676; 1884, Harlan. J •• in Con-
Clary, 2 Ired. 83 ("But judgmeni founded on necticut Life Ins. Co. ~. Lathrop. III U. S. 612, 
actual observation • . • is more than mere 4 Sup. 533. . 
opinioll. It approaches to knOWledge, and 2 From the point of view applicable to 
is knowledge, so far as the imperfection of argument before the jury (not the rules of 
human nature will pellllit knowledge of these Admissibility), see the passages collected in the 
things to be acquired "); 1840. Wilcox, J.. present author's" Principles of Judicial Proof. 
in Batchelder 1>. Taylor, 10 N. H. 131; 1839. as given by Logic. Psychology. and General 
Parker, C. J .• in Hale 1>. Glidden. 11 N. H. 401; Experience. and illustrated in Judicial Trials" 
1840. Verplanck, Sen •• in Mayor I). Pentz, 24 (1913). especially U 235, 236.1 

vo~~. 8 113 
• 

• 
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If then our notion of the supposed firm distinction between "opinion" 
and "fact," is that the one is certain and sure, the other not, surely a just 
view of their psychological relations serves to demonstrate that in strict 
truth nothing is certain. Or if we prefer the sugge<;tion of Sir G. C. Lewis 
that the test is whether "doubt can reasonably exist," then certainly it must 
be perceived that the multiple doubts which ought to exist would exclude 
vast masses of indubitably admissible testimony. Or if we prefer the idea 
that "opinion" is inference and fact is "original perception," then it may 
be understood that no such distinction can scientifically be made, since 
the processes of knowledge and the sources of illusion are the same for both. 
It is impossible, then (supposing it were desirable), to confine witnesses to 
some fancied realm of "knowledge" or "fact" and to forbid them to enter 
the domain of "opinions" or inferences. There are no such contrasted 
groups of certain and uncertain testimony, and there never can be. 

(b) Furthermore, an examination of the so-called Opinion rule, as applied 
in its various instances, shows that the opinion-element is in the very law 
itself, a merely superficial and casual mark, and not the essential feature. 
On the one hand, that which is excluded is not always "opinion" (in the sense 
of" inference from observed data," or in any other sense), but may be" fact." 
For example, where the question is whether the hair of the accused is black 
or yeIIow, or whether a house which the jury has viewed is three or six stories 
high, no witness will be listened to, and yet the testimony excluded deals 
with "facts," not" opinions," whatever may be the sense taken for those 
terms. On the other h'lnd, that which is admitted is riot always "fact," but 
often" opinion." For example, all hypothetical estimates of skilled witnesses 
are to be so described. Furthermore, for lay witnesses, all matters of meas
ure, identity, quality, and the like must be considerecJ. as no better than 
"opinions"; and after all, the question whether Doe struck Roe first, or 
mce versa, may become a mere matter of "opinion." In short, the element 
of inference from observed data is one which plays a great or less part in 
every witness' testimony, and yet the rule does not exclude it as such. 

It may as well be recognized, then, that there is no virtue in any distinc
tion resting on a contrast between "opinion" and "fact"; and that, while 
the traditional term "Opinion rule" may be retained for convenience' sake, 
the essential principle is to-day independent of any such catch-word. This 
truth has already been plainly emphasized in 'various judicial utterances: 

• 

1888, CAlIPBELL, J., in Kelley v. Richard8on, 69 Mich. 436, 37 N. W. 514: "These 
are 50 common that few persons ever think that what are' called faCts are 

at the same time no more nor less than conclusions. Thus, of cold or heat, 
light and darkness, size, shape, distAnce, speed, and many personal qualities, physical and 
mental, are constantly acted on as facts, although not uniformly judged by all observers, 
for the simple reason that the facts cannot be otherwise communicated." 

1875, FOSTER, C. J., in Hardy v. JI erMU, 56 N. H. 241: "All evidence is opinion merely, 
unless you choose to calI it fact and knowledge, as discovered by and manifested to the 
observation of the witness. • • • And it to me quite unnecessary and irrelevant 
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to crave an apology or excuse for the admission of such evidence, by referring it to any 
exceptions (whether classified, or isolated and arbitrary) to any supposed general rule, 
according to the language of some books and the custom of some judges. There is, in 
truth, no general rule requiring the rejection of opinions as evidence. A general rule can 
hardly be said to exist, which is lost to sight in an enveloping mass of arbitrary excep
tions •••. Suppose, the day before or a week before the death, a lawyer, fanner, and 
blacksmith saw the deceased, and had an opportunity to see whether he appeared to be 
well or sick: suppose the lawyer is asked, 'Did you observe any indications of his being 
well or sick?' and the answer to be, 'I observed no indication of his being sick; he ap
peared as well as usual. as well as I ever saw him'; suppose the farmer is asked, 'Did you 
notice anything unusual in his appearance or conduct?' and the answer is, 'No, I did not'; 
suppose the blacksmith is asked, 'In your opinion was he well or sick?' and the answer is, 
'In my opinion he was perfectly well; his spirits, looks, and behavior, all showed, in my 
opinion, freedom from weakness and pain'; what legal distinction can be drawn between 
these questions and answers, to make one competent, and either of the others incom
petent? It is all opinion, and nothing but opinion, of the man's physical condition in re
lation to health or disease. The use or the omission of the word 'opinion,' in either of those 
questions or answers, does not affect thc character of the testimony in the slightest degree. 
Calling such testimony 'opinion' does not make it 'opinion '; and calling it something 
else does not make it something else." 3 -

§ 1920. Same: (2) " t'3urping the Function of the Jl1l'1." A phrase, often 
put forward as explaining why the testimony we are concerned with is ex
cluded, declares that the witness, if he were allowed to express his "opinion," 
would be "usurping the functions of the jury." A milder form of statement 
is found in a few earlier passages: 

1816, GIBBS, C. J., in Durrell v. Bederley, Holt N. P. 285: "It is the province of the 
jury, and not of the underwriters, to decide what facts ought to be communicated." 

In the United States, the stronger and vituperative charge of" usurpation." 
came later to be made: 

184{), NELSON, C. J .. in Lincoln v. R. Co., 23 Wend. 432: "Opinions, belief, deductions 
from facts, and such like, are matters which belong to the jury and by which they arrive 
at their verdict. When the examination extends to these, and the judgment, belief, and 
inferences of a witness are inquired into as matters proper for the consideration of a jury, 
their province is in a measure usurped; the'judgment of witnesses is substituted Cor that 
of the jury." 1 

This phrase is made to imply a moral impropriety or a tactical unfairness 
in the witness' expression of opinion. 

In this aspect the phrase is so misleading, as well as so unsound, that it 
should be entirely repudiated.2 It is a mere bit of empty rhetoric. There is no 

'Accord: Atwood l!. Atwood. 84 Conn. 169, forbid the jury to take expert testimony as 
79 Atl. 59 (opinion by Wheeler. J.). decisive; that is an entirely different subjeet; 

§ 1920. 1 1841. PhjJIips I). Kingfield. 19 Me. thus. in Head I). Hargrave. 105 U. S. 45 (1881). 
379 ("the witness is not to substitute his opin- Field. J .• says: "To direct them to find the 
ion for that of the jury ~'). value of the services from the testimony of the 

These to be the earliest instanees. experts alone was to say to them that the issue 
Other illustrations now abound. should be determined by the opinions of the 

'We are of COUlBC not here concerned with attorneys and not by the exerciseoftheir own 
those rulings. proper enough. which in dealing judgment of the facts on which tholle opinions 
with the weight of evidence a1ready admitted, were given." 
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such reason for the rule, because the witness, in expressing his opinion, is 
not attempting to "W'.urp" the jury's function, nor could if he desired. 
He is not attempting it, because his error (if it were one) consists merely 
in trying to get before the jury a piece of testimony which ought not to 
go there; and he could not usurp it if he would, because the jury may still 
reject his opinion and accept some other view, and no legal power, not even 
the judge's order, can compel them to acecpt the witness' opinion against 
their own.3 That there is no hidden danger of "usurpation" lurking here, 
and no need of invoking sentiment to repel it, will be clearly seen if we re~ 
member that the improper evidence is equally inadmissible before a judge 
sitting without a jury. Whatever the organization of the tribunal, it is 
not to waste its time in listening to superfluous and cumbersOIr.e testimony. 

§ 1921. Same: (3) Opinions on the Very Issue before the Jury. Another 
erroneous test, prevalent in some regions, and nearly allied to the preceding 
one, if not merely another form oc it, is tha~ an opinion can never be received 
when it touches "the very issue before the jury": 

188:3, ELLIOTI', J., in Yost v. Conroy, 02 Ind. 4i1: "It is a general rule that a \\;tness 
cannot be allowed to express an opinion upon the exact question which the jury are r~ 
quired to decide." 1 

The fallacy of this doctrine is, of course, that it is both too narrow and 
too broad, measured by the principle. It is too broad, because, even when 
the very point in issue is to be spoken to, the jury should have help if it is 
needed. It is too narrow, because opinion may be inadmissible even when 
it deals with something other than the point in issue. Furthermore, t.he rule 
if carried out strictly and invariably would exclude the most necessary testi~ 
mony. When all is said, it remains simpl:.' one of those impossible and 
misconceived utterances which lack an,}" justification in principle: 

a 1864, Campbell, J., in Beaubien v. Cicotte. 
12 Mich. 507: .. Jurics are not bound to accept 
opinions unless they consider them well Counded 
and we do not find in practice that they are 
oCten misled by the opinions of eye-witnesses 
who approve themselves sensible and candid." 
So also: 1907, Dunn. J., in Chicago Union 
Traction Co. v. Roberts. 229111. 481, 82 N. E. 
401 (allol\ing a question whether a certain 
injury was the cause oC the plaintiff's T)rescnt -condition): .. It is not the province lJ tho 
expert to act 88 judge or jury. He cannot be 
called upon to decide a question of fact ...• 
r t W88 a question Cor tbe jury to determine. 
But it W88 impossible Cor them to answer 
witbout hearing the opini\~ns of physicians. 
These opinions did not invade the province of 
the jury .... In any event the testimony W88 
merely the opinion of the witness gh-e~ as such, 
upon a state of facts ussumed to be true. It 
still remained for the jury to detel'mine the 
Cacts; and the opinion W88 nevertheless an 
opinion only." 

Hahsbury. in North Cheshire & M. B. Co. II. 
Manchester B. Co .• App. Cns. 83, 85; U. 8. 
1876, Brickell. C. J .• in Smith v. State. 55 Ala. 
11: 1873, Chicago & A. R. Co. v. R. Co .• 67 Ill. 
145 (" it amounts to nothing more norless than 
pel'mitting the witnesses to usurp the pro\ince 
of the jury"); 1874, Chicago R. I. & P. R. Co. 
~. Moffit. 75 Ill. 529; 1905, Sun Ins. Office v. 
Western W. M. Co .• 72 Knn. 41. 82 Pac. 513 
(whether there was a .. fire"; the issue being 
as to the spontaneous combustion of wool). 

Probably the notion took rise from the 
following imperfectly reported ruling: 1821, 
R. v. Wright. R. & R. 456 (a physician and 
asylum~keeper gave an opinion as to symptoms 
of insanity, etc., and ended: .. My firm eon~ 
viction is that it was an act oC insanity"; on 
consulting, .. several of the judges doubted 
whether the witness could be asked his opinion 
on the very point which the jury were to 
decide," namely, whether the act ('hnrged was 
nn net oC insanity). But here the point was 
whether the witness was dealing with Il matter 

§ 19:11. 1 Other examples: E1I{/. 1899. L. C. oC law (post, § 1958). 
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1845, Messrs. Carrington and Kirwtm, note in 1 C. & K. 313: "It seems to be a mistake 
to say that, in putting such a question to the witness as was put in the above case of Fer~
wu:k v. Bell [whether a collision could have been avoided by proper care] yeu submit to 
his decision a point which the jury alone can try. On the contrary, it is submitted that 
the object of putting the question is not at all to decide upon the fact itself, but to prove 
an entirely new fact, namely, the opinion of a per~on of competent skill as to what might 
or might not have been done by the parties under a given state of circumstances. rfhe 
jury are of course to decide upon the .... alue of tIllS opinion, as well as upon the value of 
the evidence on wruch it is founded; and thus it is plain that in the end the whole matter 
is subniltted to their consideration, and that the only effeet of the opinion will be to assist 
them in judging of a question of which the witness lIlay reasonably be supposed, on account 
of rus professional knowledge, to have been more competent to judge than themselves." 

187.,>, DANFORTH, .J., in S,WW v. R. Co., 65 J.\Ie. 231: "The reason for its exclusion given 
by counsel, that it would instruct the jury as to the amount of the verdict to be rendered, 
'\I'ould seem to be a very good reason for its admission. Instructiou is what the jury want. 
They would not be bound by it any more than by other testimony, but it would be more 
or less valuable in enabling them to come to a correct conclusion." 2 

§ 1922. Same: (·1) Opinion inadmissible unless preceded or accompa,nied by 
Facts or Grounds. It has already been seen, in reviewing the history of the 
doctrine (ante, § 1917), that in the beginning the disparagement of opinion 
rested on grounds totally different from those now received. It was objected 
to because as a mere guess, the belief of OIle having no good grounds, it 
lacked the testimonial qualification of Observation; hence, a mere opinion, 
as soon as it appeared to be such, must be rejected. In a few jurisdictions 
the modern doctrille has been confused with the earlier one, and it is laid 
down as a general rule that opinions must be preceded by a recital of the fact.'! 
on wlzich they are based, usually with the exception that expert witnesses 
are exempted from this rule. 1; 

Now in no aspect is this rule sound. In the first place, then, there is no 
principle and no orthodox practice which requires a witness having personal 
observation to state in advance his observed data before he states his infer-

2 Accord. that the coincidence of the question 406; Minn. 1897. Donnelly tI. R. Co .• 70 Minn. 
with the very issue in the case is 'per se' no 278. 73 N. W. 157; N. H. 1895. Ncbonne tI • 

.:round of exclusion: Eno. 1!;.J.4. Fenwick tI. .R. Co .. 68 N. H. 296.44 Atl. 521; N. Y. 1890, 
Dell, 1 C. & P .. 312. Coltm:m. J.; 1874, Van Wycklen 1'. Brooklyn, 118 N. Y. 429, 24 
Mansell~. Clements. L. R. 9 C. P. 139. 3emble; N. E. 179; 1899. Littlejohn tI. Shaw. 159 N. Y. 
U. S. Fed. 1897, New York EI. Eq. Co. tI. 188. 53 N. E. 810; Tn. 1891. Scalf t·. CoUin 
Blair. 25 C. C. A. 216. 79 Fed. 896; 1898. Co .• 80 Tex. 517. 16 S. W. 314. 
Fireman's Ins. Co. I). l'IIohlmann Co .• 33 C. C. § 1922. 1 1856. Bryan tI. Walton. 20 Gil. 
A. 347. 91 Fed. 85; 1899. Westllm Coal &: M. 480; Goodwyn 1'. Goodwyn. 20 Ga. 600; 1860. 
Co. t>. Berberich. 36 C. C. A. 364. 94 Fed. 329; Choice 'Il. State, 31 Ga. 466; 1904. l\Iorrow t>. 
Ga. 1897. Rydcr tI. State. 100 Ga. 528. 28 S. E. National MilS. Ace. Ass'n, 125 Is. 633, 101 N. 
246; lU. 1906. Goddard tI. Enzler. 222 m. 462. W. 468 (experts eltceptcd); 1895. Crockett I). 

78 N. E. 805 (citing Chicago &: A. R. Co. v. R. Davis. 81 Md. 134.:l1 At!. 710; 1885. OWCD. J., 
Co .• .up!·a, n. 1. and qualifying it by saying in Railroad Co. tI. Schultz. 43 Oh. St. 270. 282, 
that" it is not always a good objection to such 1 N. E. 324; 1840. Seibles t>. Blackhead, 1 
a question that it calls for an opinion upon a McMull. S. C. 56; and many of the cases cited 
question to be decided by the jury." provided post. § 1938. 
it is not "the ultimate qnestion to be found by In Jonca t>. Fuller. 19 S. C. 70 (1882), the 
the jury"); Jean. 1911. Stato II. Lindsay. 85 form i.!! slightly different; the witness must 
Kan. 192. 116 Pac. 209. 8emble; Maas. 1891. state the facts supporting hi.!! opinion. iC they 
Poole fl. Dean. 152 Mass. 589. 591, 26 N. E. are capable of b"jng stated. 
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ences from them; all that needs to appear in advance is that he had an op
portunity to observe and did observe, whereupon it is proper for him to state 
his conclusions, leaving the detailed grounds to be drawn out on cross
examination (ante, § 655). Any other rule cumbers seriously the examina
tion, and amounts in effect to changing substantially the whole examination 
into a 'voir dire: an innovation on established methods which is unwar
ranted by policy. Secondly, if the rulc were good, it would be as necessary 
for the expert witness as for thc lay witness. Thirdly, no justification for it 
seems ever to~have been attempted; it is simply an instance of traditions mis
understood. Its lack of principle bas been more than once judicially exposed: 

1878, HINES, J., in Brown v. Com., 14 Bush 407: "Exactly what is meant by the ex
pression in some cases, when such evidence has been admitted, that 'the witnesses must 
detail the facts upon which the opinion is based,' we do not find explained. If the ad
missibility of the opinion as evidence must depend upon the facts from which it is formed, 
it is manifest that there is a question for the Court antecedcnt to its introduction, and 
that to promulgllte a general rule as to the amount and quality of the evidence that should 
satisfy the Court in every case would be impossible. . . . It is not intended that the lld
missibility of the evidence shall be made to depend upon the ability of the witness to state 
specific facts from which the jury may, independent of ~he opinion of the witness, draw a 
eonc!llsion of sanity or insanity; for it is the competency of the opinion of the "itness 
that is the subject of inquiry. The ability of the "itness to detail certain facts of the 
mind may add very greatly to the weight of the opinion given in evidence; but they wiII 
not of necessity affect the question of competency." 

1881, CHAL~IERS, C. J., in Wood v. State, 58 Miss. 743: "The qualification that the 
opinion of the non-expert must be accompanied by a statement of the facts on which it 
is based is not very important; sine-e, whether the witness be an expert or a non-expert, 
the grounds of his belief and his opportunities of observation may always be elicited; 
and, whether the witness be of the one class or the other, his testimony should be rejected 
by the Court where it consists of a mere naked declaration of opinion with neither learn
ing, observation, nor acquaintance to support it." 2 

§ 1923. Practical Test for Opinions: (1) Witnesses. It 
has already been seen (ante, § 1918) that the instances in which inferences 
are excluded are divisible into three groups, the first two being the commonest 
and affording the only source of difficulty. Wbat specific tests, by way of 
reducing the general principle to specific rules, have been afforded by the 
Courts? 

The first group includes witnesses who are sought for their special skill 
in drawing inferences or making interpretations upon data either observed by 
themselves or furnished by otbers. For this class, the unsound rule has 
sometimes been laid down that the witness must be one who employs his 
skill professionally or commercially: 

1884, EARL, J., in FeTfI1Uon v. HubbeU, 97 N. Y. 513: "It is not sufficient to warrant 
the introduction of expert evidence that the witness may know more.' of the subject of in
quiry and may better comprehend and appreciate it than the jury; but to warrant its 

I Compare also: 1828, Pollard II. Wybourn, 1 H"B3.727, Dr. Lushington; 1881, Colee II. State, 
75 Ind. 511, 513. 
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introduction the subject of the inquiry must be one relating to some trade, profession, 
science, or art in which perwns instructed therein by study or experience may be supposed 
to~have more skill and knowledge than jurors of average intelligence may be 
generally to have." 1 

. , 
But the only true criterion is: On this subject can a jury from this person i 
receive appreciable help? In other words, the test is a relative one, depend- i 
ing on the particular subject and the particular witness with reference to 
tha(subject, and is not fixed or limited to any class of persons acting pro
fessionally: 2 

1867, PmoT, C. B., in J.f'Fadden v. Murdoc!.·, 1 Ir. Rep. C. L. 211, 218: "Tl.e subject'l 
to which this kind of evidence is applicable are not confined to classed and specified pro
fessions. It is applicable wherever peculiar skill and judgment, applied to a particular 
subject, are required to explain results or to trace them to their causes." 

1875, LomlIs, J., in Taylor ,' . . Monroe, '13 Conn. 44: "The true test of the admissibility 
of such testimony is not whether the subject matter is common or uncommon, or whether 
many persons or few have some knowledge of the matter, but it is whether the witnesses 
offered ns experts have any peculiar knowledge or experience, not common to the world, 
which renders their opinior.s founded on such knowledge or experience any aid to the 
Court or jury in determining the questions at issue." 

1919, YOUNG, J., in State v. Killeen, 79 N. H. 201,107 Atl. 601: "No test to determine 
the qualifications a witness mllst possess in order to be permitted to testify as an expert, 
which will reconcile anything like all the cases in which that question has been considered, 
can be found either in the nature of things or in the decided cases. But an examination 
of the cases decided since 1860 will show a gradual turning on the part of the Court toward 
the view that the test is to inquire whether the witness' knowledge of the matter in rela
tion to which his opinion is asked is such, or so great, that it will probably aid the trier in 
his search for the truth." 

No more specific test can be supplied, defining the kind of subject which 
certainly or usually will need no aid at all from any witness. A few of the 
most careful attempts are the following: 

1851, SHAW, C. J., in New England GlCUJIl Co. v. LoreU, 7 Cush. 321: "[The] experience 
(must not be] of such a nature that it may be presumed to be within the common experi
ence of all men of common education moving in the ordinary walks of life." 

1872, BECK, C. J., in Hamilton \'. R. Co., 36 Ia. 37: "When the consequences of actions 
or of combinations of circumstances may only be known by those ramjijar ,,·jllt the .;ubJe<··t, 
and cannot be understood by those not possessing skill Of f,<'I.ubr kll(.wledgl~ thereof, 
opinions of experts are competent evidence." 

1872, FOSTER, J., in Ellingwood v. Bragg, 52 !'~. H. 489: "The subjC<'t raust be one 
peculiar and e.xceptional, concerning which some ~;xplanll.tion, such as peculiar knowledge 
alone can afford, is required in order to reuder it jntelligibl~ to the -comprehension and 
understanding of ordinary men." , 

§ 1913. I ACCOTd: 1872, Beck, C. J., in to !Ilatters of opinion." WI1S apparently re· 
Hamilton 17. R. Co., 36 III. 36. pu<!iated); U. S. It;51i. Wood~·srd. J., in 

: Accord: Eng. 1873, Rowley tI. R. en., 1. Hyda~. Woolfolk, 1 Ill. 166: lS58, Allied, 
R. 8 Ex. 221 (an insurance accountant: thn C. J.; in! Buffum 17. HsrriE, 5 R. I. 251; 1846, 
COUIISCI'S argument in objection ~ !H.t "knowl- Hoyce, J .. ill Clifford v. Richardson, 18 Vt. 
edge of a subject, however ample, ll'llcss it is 6'0; 1872, Wheeler, J., in Masons 11. Fuller, 
professional, does not entitle a wime£1! to speak 45 Vt. 32. 
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. § 1924. Same: (2) Lay Witnesses. The second group of persons to whom 
the Opinion rule has to be applied (ante, § 1918) includes those who con
cededly have no greater sleill than the jury in drawing inferences from the 
kind of data in question. Such a witness' inferences are inadmissible when 
the jury can be put into a position of equal vnntage for drawing them, - in 

. other words, when by the mere words and gestures of the witness the data he 
has observed can be so reproduced thal the jurors have those data as fully and 

.. e;ractly as the witness had them at the time he formed his opinion. This test 
. has been variously phrased in judicial language: 

1823, GIBSON, J., in Cornell v. Green, 10 S. & It W: "I take it that whenever the facts 
from which a witness received an impression arc too e\'anescent in their nature to be recol
lected, or m'e too complicated to be separated and distinctly narrated, his impressions 
from these facts become evidence." . 

1853, JOIINSON, tT., in Clark v. Baird, 9 N. Y. 185: "Evidence of opinion is ulso recog
nized as proper, un the same ground of necessity, in cases where language is not adapted 
to convey those circumstances on which the judgment must be formed." 

1858, CAMPBELL, J., in Evans v. People, 12 Mich. 35: "Many ('ases exist in which it is 
impossible by any description, however graphic, to explain things so as to enable anyone 
but the witness himself to see or comprehend them as they would havc been seen or com
prehended could the jury have occupied his position of observation." 

1875, ENDICOTT, .J., in Com. v. Stllrtitoant, 117 Mass. 122: "[The cOl.dition is that] the 
subject matter to which the testimony relates cannot be reproduced or described to the 
jury precisely as it appeared to the witness at the time." 

1873, PECK, J., in Bates v. Sharon, 45 Vt. 481: "[Opinion is admitted] where the facts 
are of such a character as to be incapable of being prCS<!nted with their proper force to any 
one but the observer himself, so as to enable the triers to draw a correct or intelligent 
conclusion from them without the aid of the judgment or opinion of the witness who has 
had the benefit of personal observation." 

It is in the application of this test that the Opinion rule really breaks down, 
as an aid in the investigation of truth. In the vast majority of rulings of 
exclusion, the data observed by the witness could not, in any liberal and 
accurate view, be really reproduced to the jury by the witness' words and ges
tUres. The error of the judges consists in giving too much credit to the 
possibility of such reproduction. What is chiefly wrong is by no means the 
test itself, but the illiberal and quibbling application of it. 

In one State, at least, the test has been so broadly ph..rased as to eliminate 
much risk of technical use: . , . 

1920, YOUNG, J., in Paquette v. Connecticut V. L. Co., 79 N. H. 288,109 Ati. 836: "The· 
... test usually applied in thill State to detennine the admissibility of opinion evidence is not 

to inqUire whether the issue to which it relates is for the jury; nor whether it is a matter 
of daily occurrence and open to common observation; but, whether the witness' knowledge 
of the matter in question \vill,probably aid the triers in their search for the truth." 

• • • 

§ 1925. Distinction between the Opinion Rule and the RUle of Experiential , 
Qualifications.· In practice, ther~fore, when an inference is offered, two prin-
ciples have to be applied. We flJ;'st ask (from the point of view of Testi-, 
monial Qualifications), Is it a matt~r as to which the witness as such needs 

• 
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a special experience above the ordinary, and if so, has he this? When this 
question has been settled in favor of the witness, we ask (from the point 
of view of the Opinion rule), Does the jury need any inference from the wit
ness, either because of his skill or because his observed data ca!1not be ade
quately reproduced by him? The practical distinctions in the working of 
the two rules have already been examined in detail (ante, § 557) and need 
not be here repeated. 

§ 1926. Flexibility of the Test. That the test of the Opinion rule is 
a flexible, a living one; that there is no fixed form of words, no mere shibbo
leth such as the ·word "opinion" conve~'s this is the important aspect 
of the principle never to be lost sight of. The question must be asked on 
each occasion, Can the jury be full~r equipped, by the mere recital of the 
data, to draw inferences? in other words, Can all the data be exactly re
produced by mere testimonial words and gestures? 1 

1885, OWEN, J., in Railroad Co. v. Schulz, ·13 Oh. St. 2iO, 283, 1 N. E. 324: "It must 
not be supposed that therll is any rule of c\;dence concerning the opinions of "itnesscs 
which is peculiar to fences, highways, bridges, 01' steamboats, or to any other special sub
jects of investigation. '''11ere the facts concerning their condition cannot be made pal
pable to the jurors so that their means of forming opinions are practically equal to those 

. of the witnesses, opinions of such witnesses may be received, accompanied by such fa(~t:; 
supporting them as they may he able to place intelligently before the jury." 

18!)O, MITCHELL, J., in Graham v. Peml$]jlrania Co., 13!) Pa. 161, 21 Atl. 131: "There 
is extreme difficulty in laying do","!} eny rule precise enough for practical application, and 
the only proper course is to keep the principle steadily in '\;cw, and apply it according to 
the circumstances of each case." 

§ 1927. Discriminations as to (1) Hypothetical Questions, and (2) Impres
sions. (1) When an expert witness, testifying from personal observation, 
gives his opinion as testimony, it is usually necessary to predicate in ex
press terms, hypothetically, the data upon which the opinion is based. The 
reason is that otherwise the jury would be unable to tell whether his opinion 
was meant by him to be applied to the facts ultimately found by the jury. 
This reason, however, is not a deduction from the Opinion rule, but rests 
on the principle of Testimonial Qualifications that a witness' grounds of 
knowledge must be made to appear. It has therefore been dealt with under 
that head (ante, §§ 672-684). 

(2) A lay-witness speaking of facts from personal observation, and not 
offering any opinion, may nevertheless qualify the lorce of his belief or 
knowledge by describing it as merely an "impression." This mar mean that 
his original observa.tion was not accurate enough to give certainty in his 
mind, or that his recollection of his original observation has since be
come dimmed. The propriety of such testimony may thus involve the 
principles applicablp. to the Testimonial Qualifications of Observation and 

§ 1926. 1 1917, Shackleford, J., in Karsey v. State, 73. Fla. 832, 74 So. 983 (the above text 
cited with approval). 
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of Recollection; from that point of view it has already been considered 
elsewhere (ante, §§ 658, 726, 727). 

§ 1928. Form of the OlJiniOD Rule as Negat,ive or Affirmative. Shall we 
say that a witness may state his inferences unless it appears that the jury 
can be equally equipped? Or shall we say that a witness may not state his 
infercnces unlcss it appears that the jury cannot be equally equipped? 

If we are dealing with the first sort of witness the witness alleged to be 
specially skilled it seems clear that his possession ot' special skill i. c. 
skill beyond that oC the jury . should first be made to appear: that is, 
the second form of the test, as above, is the proper one. But if we are deal
ing with the other sort of witness the one not claiming greater skill but 
simply drawing inferences from his own observation which anyone in his 
place could draw the answer may be different. The answer here virtually 
depends on our attitude whether of favor or dist'avor toward the prin
ciple involved. If we believe that the drawing of inferences by an observer 
of the data is a hateful, dangerous, and reprehensible thing, if we prefer 
to put obstacles of technical and not real force in the way of the most com
mon sort of testimony, if we believe that this modcrn and minor rule 
about Opinion is a Cundamental canon in the investigation of truth, if we 
are opposed to Baron Parke's wish to employ "a compendious mode of 
ascertaining the result of the actual obsef\'ation of the witness," 1 , then, 
of course, we shall look upon every witness as a possible "usurper" of the 
jury's function; we shall watch each phase of his testimony anxiously, and 
stop his mouth as soon as he approaches the insidious heresy of an "opinion" 
or inference. On the other hand, iC we believe that the rule in question, 
as applied to the unskilled witness who has personally observed the data, 
is a mere minor rule oC convenience not in any way concerned with the value 
of the testimony, if we hold that it is inconsistent to aim ia theory at con
venience and simplicity by a rule which in thorough application causes ten 
times the inconvenience and complication which in theory it was to avoid, 
if we prefer to make the rules of Evidence our tools rather than to become 
ourselves their helpless slaves, . then we shall conclude to adopt the first 
form of the test as above; that is, we shall allow the witness to state freely 
ali the results which he is qualified to reach, and only now and then, when 
he comes to matters as to which it is instantly clear that the jurors are or 
can be as fully equipped with the data, we shall exclude his inferences.2 

The attitude of the Courts, however, has been usually the former, and not 
the latter. Against this usual attitude the following notable protest is judi
cially recorded: 

1870, DOE, J., in State v. Pike, 49 N. H. 423: "Opinions, like other testimony, are 
competent in the class of cases in which they are the best evidence, es when a mere 
description lwithout opinion would generally convey n very imperfect idea of the force, 

§ lH8. t 5 CI. &: F. 670. &: M. Co. e. Revercomb, 110 Va. 240. 65 S. E. 
, Approved by Keith, P., in Hot Springs L. 557 (1909). 
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meaning, and inherent evidence o! the things described. Like other testimony, opinions 
are incompetent in the class of cases in which they are not the best evidence, as when they 
are founded on hearsay or on evidence from which the jury can fOl'm an opinion as well 
as the witness. A rule that opinions are or are not evidence must necessarily be in con
flict with the rule which admits the best evidence. A constant observer of the trial of 
cases, examining the testimony for the purpose of ascertaining how many opinions are 
received and how many rejected, will find ten of the former as often as he finds one of the 
latter; and if he is very critical, he will find the ratio much greater than that. Opinions 
are constantly given. A case can hardly be tried ,,;thout them. Their number is so vast 
and their use so habitual that they are not noticed as opinions distinguished from other 
evidence. . . . The cases of identity of persons and things and of hand writing having 
been named in the English books as illustrations of the competency of opinions, those 
cases were supposed to be peculiar exceptions to the general rule, whereas they are mere 
instances of the application of the general rule which admits the best evidence. This 
general, natural, fundam;mtal, comprehcnsive, and chief rule of evidence was gradually 
ignored, and special aud artificial rules were substituted; or, if there was not an absolute 
substitution, there was such a remo\'al of emphasis from the general rule to the speciaL ___ , 
rule that the fonner lost the overshadowing influence and control which belong to it. En- " 
tire systems of law, thcology, medicine, and philosophy are easily changed by a transfer 
of emphasis from one point to another. To say the least, the emphasis which belongs to 
the general rule admitting the best evidence was gradually taken from it and placed upon 
the fact that there are some opinions which, not being the best evidence, are not evidence; 
and this fact was gradually transformed into a so-called general rule that opinions are 
not evidence, and this artificial rule was treated as a rule of Juw. The objection to this 
supposed rule against opinions is that it has usurped the place of the supreme rule ad
mitting the best evidence; that it is a mere statement of the supposed fact that opinions 
are not admitted under the rule of the best evidence; and that, as a statement. of that 
kind, it is not true. . • . When the fact that some opinions arc not the best evidence had 
been magnified and turned into the so-called general rule of law that opiniolls arc not 
evidence, and the rule admitting the best evidence was supplanted by it, it was thought 
necessary to find a special precedent for every opinion before it could be admitted. The 
judgments of Westminster Hall were searched to find a decision that an opinion as to the 
value o[ property was competent, and to find another decision that an opinion as to sanity 
was competent. No such decisions could be found. None had ever been made; because 
such opinions had always been received as unquestionably competent. The reason of 
the failure to find the decisions was not understood here. The failure was taken as con
clusive proof that in England the opinions were not admitted. 'When an American mistake 
of this magnitude is discovered, it is fit to be corrected at once. To return to the true 
principle is not to change the law, but to cease violating the law; or, putting it in a milder 
form, to allow that which is the iaw 'de facto' to yield to that which is the law 'de jure." 

§ 1929. Future of the Opinion Rule. If one were asked to name the 
rules most peculiar to the Anglo-American evidence-law, he olight perhaps to 
name the Character rule, the Hearsay rule, and the Opinion rule. Neither 
rule is found on the Continent. All three are indigenous judicial develop
ments. All are the product of the jury-system. All are founded on a peculiar 
cautiousness in our law, and all have been developed with an equally peculiar 
rigidity and stolid disregard of practical consequences. All three are com
plex and far-reaching in application, as well as voluminous in detailed de
velopment. But a radically different future may be predicted for them. 
The Hearsay rule and the Character rule will always remain in our law, in 
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a more or less relaxed form; while the Opinion rule will in substance disap
pear. An important difference between them is that the first two are the 
solid growth of experience; while the last rule, in its American development, 
is merely the logically technical development of a misunderstood term. 

The Opinion rule day by day exhibits its unpractical subtlety and its 
useless refinement of logic. Under this rule we accomplish little by enforc
ing it and we should do no harm if we dispensed with it. We accomplish 
little, because. from the side on which the witness appears and from the 
form of the question. his answer, £. e. his opinion, may often be inferred 
We should do no harm, because, even when the final opinion or inferenc~ 
is admitted. the inference amounts in force usually to nothing unless it ap
pears to be solidly based on satisfactory ciata, the existence and quality of 
which we can always bring out, if desirable. 011 cross-examination. Add to 
this that, under the present illiberal application of the' rule, and the practice • " ... , 
as to new trials, a single erroneous ruling upon the single triBing answer 
of one witness out of It dozen or more in a trial occupying a day may over-
turn the whole result and cause a double expense of time, money, and effort; 
anci we perceive the absurdly unjust effects of the rule. And, finally, the 
utter impossibility of It consistent application of the rule, and the consequent 
uncertainty of the law. and we understand how much more it makes for 
injustice rather than justice. It has done more than anyone rule of pro
cedure to reduce our litigation towards a state of legalized gambling.1 

The remedy (whenever one shall be undertaken) ought to be radical. The 
only purpose for which we need any weapon of the sort is the potential need 
of saving the time that in some cases might be otherwise taken by marshal
ling an interminable multitude of opinions, and of preventing the consequent 
confusion of issues and the possibility of forcing a verdict by mere preponder
ance of numbers and influential names.2 But all this is mere possibility; 
it would not even be feasible in the ordinary case; and, whenever it was 
feasible, and if it should then be attempted, the ordinary judicial discretion 
to limit the number of witnesses (anie, § 190i), and the rule requiring per
sonal knowledge (anie, §§ 664, 1364, 191i), would quite answer all practical 
purposes. For this rea.5on there seems to be no objection against taking a 
radical step, the entire abolition of the rule as such, leaving only in its 
place some specific discretion in the judge to meet the possibilities above 
mentioned. 

For this purpose, some such statute as the following would seem to be 
adequate: "An inference or opinion may always be stated to the tribunal 
by a witness experientially qualified to form it, provided either that he has 
had adequate personal observation of the matter in question, or if not, and -
if an expert, that he states on cross-examination the data from which the 

§ 1929. I Approved in Pope '1>. State, 174 
Ala. 63, 57 So. 245. 

2 An example of this possibility for evil ap
pears in the French trials of Captain Dreyfus 

and M. Zola, where the opinions of eminent 
generals were invoked to ovel whelm the tri
bunal. 
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inference is drawn. It is immaterial whether or not the data are capable 
of being so stated by him or b~· others that the tribunal is equally capable 
of drawing the inference, and whether or not the data are stated by him • before stating his inference, and whether or not the inference involves the 
very subject of the issue, or one of the issues, before the tribunal; provided 
that the trial judge may in any case in his discretion exclude testimony 
involving an inference from data observed, or any other superfluous testi
mony, whenever in his judgment such testimony is undesirable because 
merely cumulative or of undue personal weight." 

Or the following text would equally answer the purpose: 
"An inference or opinion may always be stated by a witness; irrespec

tive of whether 
"(a) the data upon which the opinion is based are or are not capable of 

being so stated by him in words that the tribunal is equally capable of draw
ing the inference; or whether 

"(b) the data are or are not stated by him before stating his inference; 
or whether 

"(c) the inference involves the very subject of the issue, or one of the 
issues, before the tribunal. 

"The trial judge may in his discretion exclude testimony involving all 
opinion or inference, 

" (1) Whenever the topic is one which requires special experience for 
drawing the inference, and the witness is in the judge's estimation not so 
qualified; or 

" (2) Whenever the witness has not had adequate personal observation 
of any data from which such inference might be drawn; but 

" (3) Except that in the latter case the judge may permit the inference 
to be stated if the witness is specially qualified by experience 'to draw in
ferences on the subject; the opponent in that case being entitled to ask 
on cross-examination for a statement of the data from which the inference 
was drawn." 

, 
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TOPIC II: OPINION RULE, APPLIED TO SUNDRY TOPICS 

CHAPTER I.XVI. 

1. Sanity 
§ 1933. History oC the Rule nil to IJay

men's Opinions. 
§ 1934. Principle and Policy oC the Rule. 
§ 1935. Facts observed need not pre

cede Statement oC Opinion. 
§ 1936. Attesting Witnesses to Wills; 

their Opinion13 always Receivable. 
§ 1937. Opinion as to Sanity, distin

guished from Opinion as to Testamentary 
or Criminal Capacity. 

§ 1938. State oC the Law in the Vanous 
J urisdictionl3. 

§ 1940. 
§ 1941. 
§ 1942. 

Domain. 

2. Valus 
History. 
Theory and Policy; in general. 
Same: Land taken by Eminent 

§ 1943. State oC the Law in the Various 
Jurisdictions; (1) Property-Value. 

§ 1944. Same (2) Other Values (Serv
ices, Personal Injuries, Breaches oC Contract, 
ptc.). 

3. Insurance-Risk (Increase or 
Materiality) . 

§ 1946. Principle . 
§ 1947. State oC the Law in the Various 

Jurisdictions. 
• 

4. Conduct (including Care, Reason
ableness, Safety, and the like) 

§ 1949. History and General Principle. 
§ 1950. Discriminations as to Other 

Principles: (1) Other Persons' Conduct as 
evidencing Danger, ReasonablenCSl3, and 
the like; (2) Moral Character, ProCessional 
~kill, and other General Traits. 

§ 1951. Application oC the Principle:' 
Testimony' as to the SaCety Care, Prudence, 
Duty, Skill, Propriety, of Specific Conduct. 

5. Law 

§ 1957. Same: (3) Contents of a Lost 
Document. 

§ 1958. Testator's or Grantor's Capac
ity; Accused's Capacity. 

§ 1959. Solvency. 
§ 1960. MiscellaneousInI3tances (Posses

sion, Ownership, Necessity, Authority, etc.). 

6. State of Mind (Intention, Feelings, 
Knowledge, Understand-
ing, and the like) 
§ 1962. General Principle. 
§ 1963. (1) Testimony to a State of 

Mind, in general (Intention, Motive, Pur
pose, Feelings, etc.). 

§ 1964. Same: Rule of Testimonial 
Knowledge (of Another's Intention), dis
tinguished. 

§ 1965. Same: Rule of Testimonial In
terest (One's Own Intention), distinguished. 

§ 1966. Same: Alabama Doctrines. 
§ 1967. Same: Rules of Substantive 

Law, distinguished (Dedication, Fraudulent 
Transfer, Will, Ballot, Crime, and the like). 

§ 1968. Same: Declarations of Intent, 
distinguished. 

. -•. § 1969. (2) Testimony to the Meaning 
of a Conversation or Other Utterance 
(" Impression" or " Understanding" con
veyed by Language). 

§ 1970. Same: Rule of Testimonial 
Knowledge, distinguished. -

§ 1971. Same: Rules of Substantive 
Law, distinguished: (a) Understanding of 
a Party to a Contract; (b) Intention in 
Libel or Slander; (c) Parol Evidence Rule. 

§ 1972. Same: Rule for Explaining 
away the Meaning of an Admission or Con
tradiction, distinguished. 

7. Sundry Topics 
§ 1974. Corporal Appearances of Per-

sons and Things (" lookmg" Sad, 111, and 
§ 1952. In general. the like; Intoxication, Age. etc.). 
§ 1953. Foreign Law. § 1975. Medical and Surgical Matters; 
§ 1954. Trade Usage; as involving Health and Disease. 

(1) an Opinion of Law or (2) an Inference § 1976. Probability and Possibility i 
from Specific Instances. Capacity and Tendency; Cause and Effect. 

§ 1955. Interpretation of Documents; Ii 1977. Distance, Time Speed. Size, 
(1) Expert Interpretation of the Meaning Weight, Direction. Fonn. Identity. Resem-
of Teclinical Words. blance, and the like. 

§ 1956. Same: (2) Location of Descrip- § 1978. Miscellaneous Topics of Testi-
tion13 in Deeds, Maps, and Surveys. many. 
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1. Sanity 

§ 1933. Hjstory of the Rule as to La.ymen's Opinions. At common law 
in England there never had been any question that the opinions of lay
witnesses as to sanity or insanity could be received. Wherever a person pre.. 
sented himself as having had acquaintance with and therefore observation 
of a testator or an accused person whose sanity was in question, i. e. wherever 
the witness had the fundamental testimonial qualification of personal obser
vation (ante, §§ 657, 689) no one thought of objecting on the score of the 
Opinion rule. This plainly appears in the long list of trials in which such 
testimony was received.! Moreover, when the Opinion rule began to be 
discussed 'and formulated, in the last part of the 1700s and the early part 
of the 1800s, the judges and the treatise-writers constantly named this 
subject as one upon which lay opinions were always and unquestionably 
received.2 

In the United States, however, when the phrase "mere opinion" (i. e. 
opinion not resting on observed data) "is not evidence," came to be dis
torted into the phrase" opinion is not evidence" (ante, § 1917), one of the 
first subjects to come up for consideration was that of sanity. The ruling 
which lent most aid to the doubters (and probably the earliest excluding 
ruling) was that of Poole v. Richardson, in 1807.3 This, however, was en
tirely misunderstood by those who relied on its authority.4 As in so many 
of the early rulings, the notion at the base of it was not the modern notion 
of opinion as "inference," but the old one of opinion as "belief having no 
observed data to support it "(ante, § 1917). However, it served, whether 
rightly or wrongly understood, to raise the doubt. Speedily the controversy 
spread; and sooner or later every Court had to face the objection based 
on the Opinion rule. Generally, the view favoring admission prevailed; 
the great law-making and argument-furnishing precedent for the earlier 

§ 1933. 1 The following list could doubtless 
be added to: 1724, Arnold's Trial, 16 How. St. 
Tr. 706-766, ]Kl8sim; 1741, Gooderc's Trial, 
17 How. St. Tr. 1057, ]Kl8sim; 1746, Evans v. 
Bhod. 3 Bee, P. C. 632, 636; 1746, Bradshaw's 
Trilll, 18 Ho n. -'to Tr. 418; 1760, Earl Ferrera' 
Trim, 19 How. :3t. Tr. 923-953, ]Kl88im; 1762, 
Lowe 11. Jolliffe. 1 W. BJ. 364 (Lord Mansficld) ; 
1700, Frith's Trial, 22 How. St. Tr. 313-317, 
passim; 1792, Attorney-General V. Pllrnther, 
3 Bro. Ch. C. 444 (Lord Thurlow); 1800, 
Hadfield's Toal, 27 How. St. Tr. 1330; 1802, 
Wall's Trial, ~8 How. St. Tr. 113; 1803, Wood 
11. Hammerton, 9 Ves. Jr. 145; 1812, Belling
ham's Casc, Annual Rcgister 305; 1812, Bow
ler's Case, Ann. Reg. 309; 1822, Marquis of 
LondonderrY'S Case. Ann. Reg. 435; 1828, 
Ley's Casc, 1 Lew. Cr. C. 239; 1831, Offord's 
Cllse, Annual Register 109; 1837, R. 11. Goode, 
7 A. &: E. 535, 538; 1837, Wright 11. Tatham, 
7 A. & E. 314, 359, 365, 373, 384, 396, 401; 
on appeal in 5 CJ. & F. 698, 713, 719, 720, 724, 

728. 735. 738, 746, 754, 759 (in this case, the 
hcsitation of Mr. J. Coleridge, at p. 690, upon 
the prescnt point is apparently thc first and 
only instance in England where any question
ing of such evidencc occurred; see the quota
tion ante, § 1917); 1840, R.I1. Oxford, 1 Towns. 
St. Tr. 125-134,4 St. Tr. N. s. 497, 528. 9 C. & 
P. 538, 547 (Denman, L. C. J.); "There may be 
cases where medical tcstimony may be essen
tial; but I cannot agree with the notion that 
moral insanity can better be judged of by med
ical men than by others n); 1843, R. 11. 

M'Naughton, 4 St. Tr. N. B. 847, 909 ff., 1 
Towns. St. Tr. 354; 1843, Bowman v. Bow
man, 2 M. & Rob. 501; 1843, R. 11. Higginson. 
1 C. &. K. 130; 1895, Aitken 11. McMeckan. 
App. Cas. 310. 

: Some examples will be found ante, f 1917. 
3 3 M8!lS. 330. There was an earlier one in 

the same year, Chasc 11. Lincoln. 3 M as9. 237 ; 
but it is little cited. 

• As noted post, § 1938. under Massachusetts. 

127 



, 

§ 1933 OPINION RULE [CHAP. LA"VI 

rulings being the opinion of Mr. J. Gaston, in Clary v. Clary, in North Caro~ 
lina, in 1841,5 and for the more recent rulings, the opinions of Mr. J. Doe, 
dissenting, in Boardman 'v. 'Voodman, in New Hampshire, in 1866,6 and of 
Mr. J. Foster, in Hardy v. Merrill, in the same court, in 1875.7 The opinion 
of Mr. J. Doe succeeded in bringing about a change of heart in his own Court, 
and is the arsenal of arguments to whose supplies it is chiefly due that the 
Courts of the country are to-day so nearly unanimous in accepting the 
common~sense view of the subject.8 A judicial revolution also occurred 
in the decisions of the New York Court; and later years saw an effort in the 
Court of Massachusetts, the original home of the error, to retreat so far 
as might be from their early position. The scars of the controversy, how~ 
ever, in spite of the general victory for correct reasoning and good sense, 
are seen in some technical and fantastic distinctions which still disfigure 
the rule as now applied in some jurisdictions, notably in New York, dis~ 
tinctiolls which serve only to confuse, and would never have been imagined 
but for the supposed necessity of conceding something to the demands of 
the Opinion rule. 

It should be added that the controversy has throughout centered almost 
entirely on the Opinion rule; and the exclusion has never entirely, and only 
once or twice partially, proceeded on the doctrine of E>.-periential Qualifica~ 
tions (ante, § 568), i. e. that lay observers were not fitted to judge of sanity 
or insanity. That question has almost unanimously by the excluding judges 
been either ignored or answered affirmatively.9 

§ 1934. Plinciple and Policy of the RUle. The argument for exclusion 
was usually based upon precedent and the shibboleth of "opinion evidence," 
rather than upon principle or deliberate reasoning; the following passage 
represents perhaps the clearest argument: 

1853, MASON, .J., in DeWitt v. Barley, 9 N. Y. 387: "There is no such insuperable dif~ 
ficulty in describing the mental manifestations which are relied upon in any case to prove 
insanity as there is in the cases of personal identity and handwriting. Those manifesta~ 
tions which usually attend a sound mind are made familiar to all by the intercourse of all 
classes of men, and the evidences or mental manifestations which characterize insanity, so 
far as they fall under the observation of men generally, are of that character which \\it~ 
nesses can describe or relate. 'rhey generally consist in acts or words and frequently in 
both combined; and there is no more difficulty ill describing and relating them to a jury 
than there is in many other cases where the witness is required to state the facts and circum
stances and is not permitted to give his opinion upon the conclusion to which they lead." 

The argument for admission is of two sorts; the first is directed to show . 
that the principle of the Opinion rule does not exclude the kind of testimony 

I 2 Iredell 80. 
• 47 N. H. 144. 
759 N. H. 250. 
8 One may be pardoned for noting here the 

singular coincidence that on the morning of the 
very day when the nbove words of justice and 
respect to this great jurist were beiDg penned, 

a thousand miles away. he had died suddenly, 
under a stroke of paralysis. 

Q The authorities on that point have been 
collected ante, § 568; but wherever that reason 
has affected 110 Court excluding lay witnesses' 
opinions, it will here be noted. 
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in question; the second points out the practical inconvenience involved in 
excluding it, and also urges that in any case the rule accomplishes nothing. 
(1) The argument from principle is thus stated: 

1841, GASTON, J., in Clary v. Clary, 2 Ired. 80: "In the first placc, it seems to us that 
the restriction of the evidence to a simple narration of facts, having or supposed to have 
a bearing on the question of capacity, would if practicable shut out the ordinary means 
of truth; and, if freed from this objection, cannot in practice be effectually enforced. 
The sanity or insanity of an individual may be a IlIatter notorious and ,,;t!lOut doubt in 
a neighborhood, and yet few, if any, of the neighbors may be able to lay before the jury 
distinct facts that would enable them to pronounce a decision thereon with reasonable 
assurance of its truth. If the witness may be pennitted to state that he has known the 
individual for many years, has repeatedly conversed with him and heard others converse 
with him; that the witness has noticed that in these conversations he was incoherent and 
silly; that in his habits he was occasionally highly pleased and greatly vexed without a 
cause; and that in his conduct he was wild, irrational, extravagant, and crazy, what 
WQuld this be but to declare the judgment or opinion of the witness of what is incoherent 
or foolish in conversation, what reasonable cause of pleasure or resentment, and what the 
indicia of sound or disordered intellect? If he may not testify, but must give the sup
posed silly or incoherent language, state the degrees, and all the accompan~;ng circum
stances of highly excited emotion, and specifically set forth the freaks or acts regarded 
as irrational, and this without the least intimation of any opinion which he bas formed 
of their character, where are such witnesscs to be found? Can it be supposed that those 
not having a special interest in the subject shall havc so charged their memories with 
those matters, as distinct independent facts, as to be able to present them in their entirety 
and simplicity to the jury? Or if such a witness be found, can he conceal from the jury 
the impression which has becn made upon his ovm mind; and when this is collected, can 
it be doubted but that his judgment has been influenced by many, very many circum
stances which he has not communicated, which he cannot communicate, and of which he 
himself is not aware?" . 

1849, CUILTON, J., in Norris v. State, 16 Ala. 779: "Docs not even a casual observer of 
mental phenomena fully recognize the impossibility of communicating to another the 
facts and almost numberless minute circumstances indicating a morbid action of the brain 
and consequent mental aberration, the main force of which may consist in some peculiar 
characteristic which none but the observer can fully appreciate? The jury, unlike the 
witnesses, have no knowledge of the condition of the accused from personal observation. 
How then shall they be placed in possession of those mysterious and indescribable phases 
which insanity wears, which, though they make a correct and vivid impression upon the 
mind of the observer, yet lose much of their force by attempted description? Must the 
prisoner lose the benefit of such testimony altogether; or shall the witness be required to 
furnish as well as he maya pantomimic delineation of the wild look, the vacant stare, the 
unnatural gait, the distorted countenance, the idiotic laugh, as well as the numberless 

and lIudden and apparently causeless exhibitions of joy and sorrow? Were such 
the law, the force of the testimony would be made to depend upon the powers of the witness 
for imitation." 

1866, DOE, J., in Boardm<ItI. v. Woodman, 47 N. H. 14-k "From the nature of the sub
ject, it cannot generally be so dt:Scribed by ",;tnesses as to enable others to form an accu
rate judgment in regard to it. • • . The opinion of an unprofessional witness is competent, 
not because he can give no description of the appearances which indicate sanity or in
sanity, but bt!cause ordinarily he cannot give an adequate description of them." 1 

§ 1934. 1 The following are also 
opinion!!; 1855, Hempstead, J.t in 

VOL. IV. 9 

leading Heirsv. McGuire, 15 Ark.601; 1864, Campbell, 
Kelly's J., in Beaubien II. Cicotte, 12 Mich. 489; 
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(2) The argument from practical policy is thus stated: 

1866, DOE, J., in Boardman v. Woodman, 47 N. H. 144: "To ask a witness on such a 
trial whether Miss B. appeared peculiarly or strangely, Wl!~ substantially to ask whether 
in the ,\\;tne.5s' opinion she was insane. The appellant's witnesses were allowed to testify 
that she appeared excited. It is some consolation to reflect that, where the'refinements 
of the law attempt to enforce a rule not based upon reason or principle or the common 
cx-perience of mankind, it is usually fOlmd impracticable in its application to the detail 
of a trial.2 But this consolation is diminished by the fact that s\\;ft witnesses, however 
instructed, checked, and reprimanded, generally succeed in giving their opinions, while 
the cautious and impartial, whose opinions are much more valuable, are often limited to 
very meagre and unsatisfactory testimony." 

1875, FOSTER, C. J., in Hardy v. Merrill, 56 N. H. 250: "Now let us imagine a scene 
that might very probably be exhibited in any court where the Massachusetts rule pre
vails. One witness says: 'He did not appear as usual; he did not appear natural.' • Very 
well,' 'says a learned barrister, 'very well, Mr. Witness. You may say that, that is 
quite regular, that is your opinion. Now tell us in what he did not appear "as 
usual" or "natural.''' 'Well, I can't describe it, but I should call it wandering, delirious; 
he was incoherent in his talk.' 'Very well, l\'Ir. Witness, you acquit yourself like a sensi
ble man. Now tell the jury whether in your opinion he Was then of sound mind.' 'lob
ject,' thunders the learned barrister on the other side. 'I object,' thunders the opposing 
junior. 'Counsel know better; it is an insult and an olltrage to put such a questkn.' 
... The ",;tness is confounded. The jury are confounded. Everybody is confounded, 
- except those who understand that 'incoherence of thought' and 'delirium,' vulgarly 
called 'wandering,' is not a state of mental unsoundness, is not mental disease; and that 
. as usual' or • natural' is not a condition of mental health. Whether it is such condition 
or not is a question then solemnly debated. . . • At the close of the scene which I have 
described, not a man of the laity goes out of the room without being disgusted with this 
exhibition of the law as a system of arbitrary rules, that ignoring all legal ideas decides upon 
a distinction purely verbal. And why should not the laymen be disgusted 'with the sense
less subtlety which permits one party to show by his witness that a testator 'appeared 
perfectly natural,' and forbids the adverse party to offer the testimony of another witness 
that 'he did n't appear to be in his right mind '? . . . The selection of the phraseology 
in which such an opinion may be expressed, and that in which it cannot be uttered, depends 
on no legal principle, but on the mere whim of the Court. Such an arbitrary and senseless 
choice or rejection of terms in which to ex'}>ress an admissible opinion is mere, sheer logom
achy, a waste of precious time given us for better a verbal quibble unworthy 
of the law and calculated to bring it into contempt." 3 

Before noting the state of the law in the different jurisdictions, three dis~ 
tinctions, occasionally made in the rulings, must be mentioned: 

§ 1935. Facts Observed need not Precede Statement of Opinion. It has 
been already noticed (ante, §§ 1917, 1922) that the general rule, in a few 

1870, Doe, J., in State ~. Pike. 49 N. H. 414: 
1852. Parker, P. J., in DeWitt ~. Barley, 13 
Barb. N. Y. 554: 1853, Denio, J., in De Witt 
t·. Barley. 9 N. Y. 389. 

, As was conceded by Colt, J., in 127 MIWI. 
423: .. It is impossible t{) prevent witnesses 
from having opinions or to frame questions 
and restrain answers so 68 to leave no inferonc(l 
as to whut slIch opinions are. Whatever facta 
a witness states, under any form of interroga
tory, are Mtatcd becauso he haa fowwd an 

opinion in advance that they support one side 
or the other and prove sanity or insanity. 
The difficulty is inherent." 

a For an example of the kind of examination 
satirized by the learned judge, ooe2Matter of 
Ross, 87 N. Y. 519 (1882): but a more glaring 
instance of the degradation of the gClDeral 
principle to a mere rule for legal guessing is 
found in Holcomb 1>. Holcomb, Paine 1>. Aldrich, 
N. Y., cited post, § 1938. 
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Courts, requires that a statement of the facts (or observed data) must pre
cede the witness' statement of his opinion or conclusion; and that this on 
principle is an unsound limitation. 1\OW the chief field for the application 
of this misconceived requirement has been the present topic; and in a number 
of jurisdictions the Courts are found requiring that "the facts," i. e. ob
served data, "must accompany (or precede) the opinion." This require
ment in some of the remaining jurisdictions has been expressly negatived; 1 

in the others it does not exist in practice, Lut has not been expressly passed 
upon.. 

§ 1936. Attesting Witnesses to Wills; their Opinions always Re::aived. l 
Whatever the result of the controversy as to lay-witnesses in general, all ; 
Courts have preserved the traditional practice of receiving the opinions of 
attesting witnesses to will~. The theory that the law had provided this 
preappointed testimony for the express purposc of securing witnesses to the 
testator's capacity as well as to his signature, as well as the unquestioned 
practice, prevailed over an~' theory that the judges might have as to the 
bearing of the Opinion rule. 1 

§ 1937. Opinion as to Sanity, distinguished from Opinion as to Testamen
tary or CriminaJ Capacity. Opinion as to .yanity and opinion as to general 
testamentary or criminal capacity are entirely distinct. The latter sort of 
opinion is inadmissible (when it is) because a question of law may be in
volved, and witnesses' conclusions are not needed on such points. Rulings 
excluding such opinions (post, § 1958) may well coexist with rulings re
ceiving opinions as to sanity. 

§ 1938. State of the Law in the Various Jurisdictions. Of the state of 
the law in the various jurisdictions, it is enough to note in general that .lay
men's opinions are to-clay everywhere concecled to be admissible, subject to 
local qualifications and quibbles. 1 

i 19311. 1 1909. State v. Rumble. 81 Knn. 
16, 105 Pac. 1; 1881. Wood v. State. 58 Miss. 
743; 1889. State v. Lewis, 20 Nev. 345, 22 Pac. 
241; 1877', Garrison v. Blanton, 48 Tex. 303. 

For the general doctrine that nn expert nred 
not slale befm'charul the facts observed by him, 
Bee ante, § 675. 

§ 1936. 1 The fact is that the attesting
witness exception obtained even under the old 
sense of .. opinion"; i. e. those whose names 
were subscribed were ('ailed and asked as to (1) 
the execution of the wi11. and (2) the testator's 
soundness of mind; and it was not necessary 
to show beforehand that they had intimately 
observed him or even known him nt all; thus, 
their judgment might be .. mere opinion," 
i. e. belief not founded on any observed data; 
yet it would be received by way of e:o:ception ; 
the authorities are coIlected ante, § 689. 
. § 1938. 1 Under r.ach jurisdiction compare 
the cases cited nnte, § 689, and post. H 1958, 
1974 : 

Supreme Court: 1877. Insurance Co. 1'. 

Rodel, 95 U. S. 238; 1884. Connecticut Life 
Ins. Co. v. Lathrop. 111 U. S. 612, 4 Sup. 533; 
1902, Raub 1'. Carpenter, 187 U. S. 159,23 Sup. 
72 (an opinion based on the person's general 
condition of health nnd "all you know about 
him yourself." c.'Celuded; .. the opinion of the 
\\itness from facts he did not disclose was in- • 
admissible "); 1903, Queennn 11. Oklahoma, 190 
U. S. 548. 23 Sup. 762 (cited anif.'. § 689); (2) 
Lower Courts: 1820. Harrison v. Rowan, 3 
Wash. C. C. 582. 587; 1880. IGlgore 1>. Cross, 1 
Fed. 582 (U accompanied by the facts); 1884, 
Pnrkhurst 1>. Hosford. 21 Fed. 833; 1896, 
Mutual Life Ins. Co. v. Leubrie. 18 C. C. A. 
332, 71 Fed. 843; 1909, '1'urner 1). American 
Security &; T. Co., 213 U. S. 257, 29 Sup. 420; 
19lO. Wallerv. U. S., 8th C. C. A., 179 Fed. 810. 

Alabama: A few esrly rulings excluded lay 
opinions, except those of attesting witnesses: 
1843, State 1>. Brinyea. 5 Ala. 243. Rcmble; 
1848, McCurry 11. Hooper, 12 Ala. 827; 1848, 

Federal: Lay opinion is receivnble: (1) Watson v. Anderson, 13 Ala. 202 (lay witnesses 
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were by agreement allowed to testify); 1850, 
McAlIist~r v. State, 17 Ala. 437, semble; but 
the later and now established doctrine admits 
them, with the proviso that the facts (or ob
served data) must be stated in connection 'with 
the opinion: 1845, Bowlin.:;; v. Bowlirlg, 8 Ala. 
541; 1848, Roberts v. Trawick, 13 Ala. 84; 
1848, Rembert v_ Brown, 14 Ala. 367 (which 
seems to be con/ra, but really only requires thnt 
the witness shall not express his conclusions 
without the grounds for them; the opinion does 
not refer to Bowling v. Bowling); 1849, Norris 
v. State, 16 Ala. 777; 1854, Florey's Ex'rg v. 
Florey, 24 Ala. 247; 1854, Powell v. State, 25 
Ala. 27; 1859, Stubbs v. Houston, 33 Ala. 564; 
1860, Re Carmichael, 36 Ala. 617; Fountain v. 
Brown, 38 Ala. 75; 1882, Ford v. State, 71 Ala. 
397; 1895, Ynrbrough v. State, 105 Ala. 43, 16 
So. 758; 1900, Dominick v. Randolph, 124 Ala. 
557, 27 So. 481; 1901, Caddell v. State, 129 
Ala. 57, 30 So. 76 (" opinions affirming sunity 
may be based on a mere negation of uunntural 
or peculiar conduct, without a specification of 
facts"); 1904, Parrish v. State, 139 Ala. 16,36 
So. 1012 (an opinion to insanity must be 
preceded by a statement of observed facts; 
but an opinion to sanity need only negative 
generally any data of insanity); 1904, Porter 
t·. State, 140 Ala. 87,37 So. 81; l!i05, Braham 
v. Stnte, 143 Ala. 28,3<; So. 919 (rule followed; 
but the addition of "State any other peculiari
ties about him" ",ill make the question ob
jectionable; this sort of quiddity may s~em to 
our Courts to be worth enunciating; hut they 
may be assured that from the standpoint of 
clear-minded and efficient justice it is a scnseless 
mumbling; here its absurdity of quibbling is 
further shown by the allowance in the same 
case of a question to !Lllother witness, "Did you 
observe anything unusual, peculiar, or un
natural? "); 1915, Jamcs v. Statc, 193 Ala. 55, 
69 So. 569; 1915, Woodward Iron Co. v. 
Spencer, 194 Ala. 285, 69 So. 902. 

Arkansas: Lay opiniolls arc received: 
1855, Kelly's Heirs ~. McGuire, 15 Ark. 600; 
1860, Bcller v. Jones, 22 Ark. 95; 1895, Shaeffer 
v. State, 61. Ark. 245, 32 S. W. 679 ("not ad
missible until it first be shown by his own 
testimony that he has infonnntion on which it 
can reasonably be based "); 1898, Green v. 
State, 64 Ark. 523, 43 S. W. 973 (after stating 
the grounds); 1905, Byrd v. State, 76 Ark. 286, 
88 S. W. 956; 1919, Walker v. State, 138 Ark. 
517,212 S. W. 319 (mental condition of a dying 
declarant, allowed). 

Cali/orllia: Lay opinions were for a long 
time treated as admissible without qualifica
tion: C. C. P. § 1870, par. 10 ("the opinion of 
a subscribing witness to a writing, the validity 
of which is in dispute, respecting the mental 
sanity of the signer; and the opinion of an 
intimate acquaintance respecting the mental 
sanity of a person, the reason for the opinion 
being given," are admissible); 1880, Estate of 
Brooks, 54 Cal. 474 (yet, in Estate of Toomes, 
54 Cal. 513, the point was treated us un-

settled); 1881, PC'Jple t. Wreden, 59 Cal. 3!13; 
and the rulings collected alllc, § 689; but 
later rulings ignored this, and appear to have 
veercd over to the Massachusetts distinction 
(in/ra) , admitting only an opinion as to the 
rationality of specific acts: Ib95, Wax's Estate, 
106 Cal. 343, 39 Pac. 624; 1898, People I'. 

Arrighini, 122 Cal. 123, 54 Puc. 591 (whether 
they saw" anything ~trange or peculiar" ill the 
accused'!! manner, allowed); 1901, Keithley's 
Estate, 124 Cal. 9, 66 Pac. 5 (whether a person 
appeared rational, allowed); the prior de
cisions are now hurmonized by the rule that n 
person who is an "intimattl ac,!uaintancc," 
under C. C. P. § 1870, supra ('AtLoci and eOll
strued arne, § 689), may tes: ify to the con
dition of sanity or inSanity in general, while !L 

person who is not un "intimate aClluaintance," 
but has still observed the party's conduct, may 
state whether his conduct or appearance Wi 

observed was rational or irrational: 1904, 
People 11. Mnnoogian, 141 Cal. 592, 75 Puc. 177. 

Columbia (District): 1895, Taylor v. U. S., 
7 D. C. App. 27, 34 (admissible, following Ins. 
Co. ~. Lathrop U. S.); 1899, Horton v. U. S., 
15 D. C. App. 3lO, 324 (the gronnds of the 
opinion must first be stated); 1901, Rauh v. 
Carpenter, 17 D. C. App. 505, 512 (siInilar). 

Connectic:ul: Lay opinions ure teceived, 
when accompanied by the facts observed: 
1822, Grant v. Thompson, 4 COlin. 208; 1858, 
Dunham'/! Appeal, 27 COlin. 198; 1896, Kim
berley's Appeal, 68 Conn. 428, 36 At!. 847 
(following Shanley's Appeal); 1900, Stnte v. 
Cross, 72 Conn. 722, 46 Atl. 148; 1905, Nichols 
0. Wentz, 78 Conn. 429, 62 At!. 010. 

Delaware: Lay opinions ha\'c always been 
admitted: 1838, Duffieldt'. Morris. 2 Harringt. 
375, 385 (but not without stating the facts; 
except for attcsting witn('sses); IS!}9, Steele v. 
Helm, 2 Marv. 237, 43 At!. 153 (admissible 
after first stating the fncts); 1901, Pritchard 
0, Henderson, 3 Pen. Del. 128, 50 At!. 218, 
semble (the facts need not be stated before
hand). 

Florida: Lay opinions arc admissible: 
1892, Armstrong v. State,30 FIn. 170, 201, 11 
So. 618 (admissible, aft .. r stating the data); 
1906, Leaptrot v. fltate, 51 Fla. 57, 40 So. 616 
(specific facts must be stated); 1919, Hall I'. 

State, 78 Fla. 420, 83 So. 513 (rule of Armstrong 
v. Statt! followed). 

GeoToia: Lay opinions arc received when 
accompanied by the facts observed: 1849, 
Potts 11. HouBe, 6 Ga. 3:l0; Foster v. Brooks, 
ib. 293; Dick(:n v. Johnson, 7 Ga. 486; 1853, 
Walker v_ Walker, 14 Ga. 251; 1860, Choice v. 
State, 31 Ga. 466; 1886, Frizzell v. Reed, 77 Ga. 
722, 731; 1895, Bowden v. Achor, 95 Ga. 243, 
22 S. E. 271; 1898, Scott 1>. McKee, 105 Ga. 
256, 31 S. E. 183 (subscribing witness need not 
staw the data for his opinion); 1900, Herndon 
0. State, 111 Ga. 178, 36 S. E. 634; but an 
intervening decision has served to introduce 
an element of confusion and uncertainty: 
1895, W clch II. Stipe, 95 Ga. 762, 22 S. E. 670 
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(this latest forUl of the test is: "Before the (accompanied by the reasons) : 18M,Kenworthy 
opinion of a non-expert v."itness can be con- t'. Williams, 5 Ind. 379; 1871, Rush 11. Magel', 
sidered it must appear not only that the witness 36 Ind. 78; 1872, Leach 11. Prebstcr, 39 Ind. 
has the opportunity of learning the facts upon 494; 1879. State 11. Newlin, 69 Ind. 112; 1881, 
which the opinion is predil'ated, but it must Colee 11. State. 75 Ind. 514 (if the facts arc 
appear that the opinion WtlS in fact based upon stated); 1882, Ryman r. Crawford. 86 Ind. 
the facts and circumstances so ascertained, and 268; 18b3, Sage v. State, 91 Ind. 143; 1884. 
nob upon bare conjecture; nnd, in addition to Good\\"in 11. Stnte, 95 Ind. 558; 1887. Cline 1). 

this, it must appc:ar that the v.itness, in the Lindsay, 110 Ind. 337, 11 N. E. 441; 1888. 
expression of the opinion. speaks with refrrence Johnson 11. Cu!ver, 116 Ind. 289, 19 N. E. 129; 
to the facts upon which it is predicated. . .. 1892. Hamrick v. Ham;ick, 134 Ind. 324. 34 
But where [as here] she neither states the facts N. E. 3; IS95. Jenney Electric Co. 1>. Bran-
coming under her obsen'ation nor states that haUl, 145 Ind. 314. 41 N. E. 448; 1895, Bower 
the opinion expressed is the result of sueh olr v. Bower, 142 Ind. 194, 41 X. E. 523; 1900. 
servation, there is no possible theory upon Blume 1>. State. 154 Ind. 343. 56 N. E. 771 (if 
which it can be reeeh'ed in evidence"); 1911, the facts arc stated); ]906, Heaston v. Krieg. 
Strickland 11. State, 137 Ga. 115, 72 S. E. 922 167 Ind. 101, 77 N. E. 805: 1906, SWYgart v. 
(lay opinion admitted; virtually repudiating Willard, 166 Ind. 25, 76 N. E. 755 (rule 
the doctrine that the observed data must be applied); 1908, Lawson t'. State. 171 Ind. 
stated by the witness beforehand, as laid down 431, 84 N. E. 074 (the fucts must -be stated); 
in Welch 11. Stipe). 1915, Barr v. Sumner, 183 Ind. 402, 107 N. E. 

Hawaii: 1914. Sumner v. Jones, 22 Haw. 23 675, 109 N. E. 19:3 (the opinir)n need not be 
(data should be Btated beforehand). rejected because the fncts detailed liB its basis 

Idaho: 1921. Fritcher v. Kelly, Ida. " do not of themseh'cs fully SUpport it); 1915. 
201 Pac. 1037 (whether data need be stated Eckman 11. Funderburg. 183 Ind. 208. 108 N. E. 
beforehand, not decided). 577 (whether the partv's conversation was . -

Iliinoi8: Lay opinions have always been "intelligent." allowed). . 
admissible: 1867. Reed 11. Taylor. 45 Ill. 489 ; Iowa: Lay opinions are to be received. 
1875, Rutherford 11. Morris, 77 Ill. 397; 1876. with the requirement thut the facts must 
Carpenter v. Calvert, 83 III. 70; 1883. Upstone IIccompan)' them: 1859. Pc!umourges r. Clark. 
v. People, 109 III. 175; 1886. American Bible 9 'a. 11 (here the Court prOfessed to follow 
Soc. v. Price, 115 III. 642. 5 N. E. 126; 1893, DeWitt 11. Barler. N. Y .• and permitted opin-
Jamison 11. People, 145 III. 357, 377. 34 N. E. ions to be given. prO\'ided the reasons ure 
486 (admissible when stating the data); described us fully us possible); 1871. State ,'. 
1897, Grand Lodge v. Wieting. 16S Ill. 408. Porter, 34 Ia. 137; 1876, Butler r. Ins. Co .. ·15 
48 N. E. 50; 1903, Wallace 11. Whitman, 201 la. 97; 1880, Severin v. Za('k. 55 Ia. 30. 7 No 
III. 59, 66 N. E. 311 (that a testator "ncted W. 404 (accompanied by the facts); 1882. 
foolish," excluded); 1004, Chicago U. T. Co. Smith 1'. Hickenbottom, 57 Iu. 736. 11 N. W. 
v. Lawrence. 2li. III. 373, 71 N. E. 10201 (" If 664; 1887, NOl'man's Will. 72 Ia. 86. 33 N. W, 
a non-expert \\itness gives an opinion without 374 (same); Stute v. Winter. 72 Ia. 635. 34 
3Ufficient knowledge of facts to support it, N. W. 475 (same); 1888, Meeker v. Meeker. 74 
opposing counsel may upon cross-examination la. 354, 37 N. W. 773: 1894. D~nning 1'. But-
show thut it is of little value") ; 1906, Compher eher. 91 In. 42">, 430, 59 N. W. 69 (lidmissibir. 
v. Browning, 219 III. 420, 76 N. E. 678 (whether if the facts detailed satisfy the Court as a 
a testatrix was" easily influenced or susceptible sufficient basis for the opinion; but this ap-
t" Battery." excluded); 1909, Snell v. Wilson, parently means merely fncts ~ffccting the 
239 III. 279. 87 N. E. 1022 (importanct! of Inti- extent of his observation, under § 689, ante) ; 
tude on cross-examination, emphasized) ; 1896. Kostelecky v. Seherh!lli. !JO Ia. 120, 68 
1910. Graham v. Deuterman, 244 Ill. 124, 91 N. W. 591; 1897, Furlong v. Carraher, 102 Ia. 
N. E. 61; 1913. Braiunrd 1>. Brainard, 259 358, 71 N. W. 210 (applying the requirement 
Ill. 613. 103 N. E. 45 (" It is only after he has strictly); 1897. State v. McDonough, 104 Ia. 
detnilcd the facts and circumstances . .' 6, 73 N. W. 357 (feeble-minded person); 
that the opinion becomes of any value ") ; 1898, Manatt v. Scott. lOG In. 203,76 N. \\'.717 : 
1016, Walker 11. Struthers, 273 111. 387. 112 1898. Goldthorp v. Goldthorp. 106 Ia. 722, 77 
N. E. 961 (now said, citing only Graham v. N. W. 471; 1899, Furlong 1'. Carraher. 108 Ia. 
Deutcrman. that "before they may give their 4!.l2, 79 N. W. 277 (the data must first be 
opinions." the data must be stated and the stated, except for a subscribing witness); 1899. 
trial judge must pass upon their efficiency) ; Alvord 11. Alvord, 109 Ia. 113, 80 N. W. 306 
1915. Scott 11. Couch, 271 III. 395, 111 N. E. (the data stated must tend to support the wit-
272; 1917, Hettick 'V. Searcy, 278 Ill. 116, U5 ness' opinion); 1899, State v. Robbins, 10 Ia. 
N. E. 842 (rule of Brainard v. Brainard fol- 650, 80 N. W. 1061 (the question must be 
lowed). based not upon" your acquaintance" with him. 

Indiana: Lay opinions are received, but "the actions that you have seen "); 1900. 
whether with the rt!quirement that the facts State v. Wright, 112 Ia. 436. 84 N. W. 541; 
obsen'ed must accompany them, cannot be 1!)01. Hertrich 11. Hertrich, 114 Ia. 643. 87 
told: 1839, Doe 11. Reagan, 5 BlackC. 217 N. W. 689; 1904, Stutsman 11. SharpleSll, 125 Ia. 
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335. 101 N. W. 105; 1005, Lucn.~ 1'. McDonnld, dctlliling the fncts"}; 1901, Stnw D. Smith, 106 
126 In. 678, 102 N. W. 532 {preeedentstatement La. 33, 30 So. 248 (opinion admissible when the 
of data not required for witr.ess to sanity); datu for it nrc stated); 1904, State ~. Lyons. 
1906, State v. Hnyden, 131 Ia. I, 107 r-;. W. 920 113 La. 959, 37 So. 890 (nn opinion to sanity 
(n \\itnCBS to sanity need not limit his opinion need not be preced')d by a recital of the factd 
tf) data cxpressly detailed by him); HlO9, and reasons; as to insanity, the question is 
McBride P. McBride, 142 Ia. lOY, 120 No W. left open). 
709 (witncssto mentnlllllsoundncssDlust speak Maine: Here, foIlo\\ing the Massnchusetts 
only u.s to the period of ob~en:ution; in this doctrine, lay opinions (except those of nttesting 
State, there is much petty lind futile lcurning wi+nc~scs) werc excluded; 1831, "'are r. ",'are, 
about the details of the present rule); 1 OOC), oS :\Ie. 55 (excluding even medical testimony); 
Spiers D. Hendershott, 142 Ia. 446, 120 No W. ISU!I, W~'man v. Gould, 47 Me. 150; 18iO, 
1058 (non-cxpert must first detail nil circum- llubinson f. Adams, 62 Me. 410 (nl'gativc 
st.ances observed); ID20, Dolan v. Henry, ISO opinion, that" he observed nothing peculiar," 
Ia. 104, 177 N. W. il2 {expert mny testify to held not to he excluded by the rule}; 1885. 
probable duration of a condition of mind ILt l"uyctte 1'. Chesterville, i7 Me. 33. 
other times than those of observation; dis- Marylrlnd: Lay opinion WIlS originnIly 
tinguishing the rule of McBride f. McBride, admitt(,d without qualificatioll; 1844, Brooke 
but not citing that case; sec comment b'Upra) ; t'. Berry, 2 Gill 98; and this apparently still 
Itl21, Armstrong's Ellt., 191 Ia. 1210, 183 N. W. ohtains for attesting witnesses; 1S77, Willinms 
386 (witnes8 must first detail facts ohserved) ; 1'. Williams, 017 Md. a25; but, as to other lay 
1918, Hanrahan's Estate, 182 Ia. 1242, 166 N. witneSSes, the requirement applies that the 
,v. 529. facts observed mUst Ilccompany the opinion; 

KaTl8as: Lay opinions may be received, 1&18, BrOoke v. Townshend, 7 Md. 27; 1852, 
when accompanied by the facts; 1884, Baugh- Stewart v. Redditt, 3 Md. 78; 1854, Dorsey v. 
man ~. Bnughmnn, 32 Kan. 538, 4 puc. IOUa; Wllrfield, 7l\Id. 73; 1862, Weems 1'. Weems, 19 
1898, State v. Beuemllln, 59 !{an. 5S6, 53 Pac. Md. :H4; 1867, Higgins v. Carlton, 28 Md. 
874; 1900, Zirkle v. Leonnrd, 61 Kan. 636. 60 137; 1872, Wnters t'. Waters, 35 Md. 54::; 
Pac. 318; 1903, Grimshaw v. Kent, 67 I{an. 1877, Williams v. Williams, 47 id. 326; 1882, 
463, 73 Pnc. 92; 1005, Howard v. Carter, il Chase l'. Winans, 5fl Md. 482, semble: 1901, 
Kan. 85, 80 Pac. 61; 1909, State 1'. Rumbl(~, Safe Deposit & T. Co. r. Berry, 93 Md. 560, 
81 Kan. 16, 105 Pac. 1 (the witness mllY first 49 At!· 401 (opinion inadmissible unless tite 
state the obserV(,d data, or he need not if witnesS first sn statcs facts thnt it may be Seen 
opportunity to crosB-examine is given; prior whether his ('onclusion .. hus any relation to or 
rulings examined); 1018, Stafford v. Sutcliffe, Can fairly be said to be dcpendont on them ") ; 
103 Kan. 592, 175 Pac. 981 (whether the 1001. Brashl~ars v. Orme, 9:3 Md. 442, 49 Atl. 
witness must first state the duta, not decided) ; 620 (~imilar); I!102, .Joncs 1'. Collins, 94 1\1d. 
1920, Cunningham P. CUnninghum, 107 Knn. 40:1, 51 Ati. :198 (whether the y,itness .. had 
;U8, WI Pac. 204 {that a testator was" not in obser"ed nnything that indicated a lack of 
hi~ right mind "}. Illind or of und~rstanding 011 his pnrt," nllowed; 

Kentucky: Lay opinions have always been a subscribing witness and a physician may 
receivable, and at fir:;t without any qualifica- express an opinion without first reciting the 
tion; 1829, M'Dliniel's Will, 2 J. J. Marsh. fal,ts observed; Pearce, J., diss. on the latter 
337; then the qualification was laid down point); 1004, Watts v. Stnte, 90 Md. 30, 57 
(under the erroneous impression that the Atl. 542 (rule applied to exclude and admit 
Court was thus fOIlO\\ing the prnctice of certain oPinions); 1905, Struth r. Decker, 100 
Mnssachusetts and Pennsyh'nnia) that the 1\Id. 368, 50 Atl. 72i' {some opinions ndmitted 
facts must I1ccompnny the opinion; 1843, and some excluded on the facts; opinion 
Hunt's Heirs v. Hunt, 3 B. Monr. 577; 1844, obscure}; 1914, Whisncr v. Whisner, 122 Md. 
in Joncs' Adrn'r v. Perkins, 5 B. Monr. 223, 195, 89 At!. 393 (the witness must first stnte 
.~emble: but this qualification seems since t{) the datn for his opinion). 
have been dropped; 1878, Brown v. Com., 14 Massachusetts: In this jurisdiction, the 
Bush 404; 1883, Wise v. Foote, 81 Ky. 12; 'fODS ct origo mali', and for long the mnin 
1894. Newcomb's Ex'rg v. Newcomb, Y6 Ky. support of the error, there aPPear three 
120, 27 S. W. 997; 1895, I'helps f. Com., - distinct stages in the progress of doctrill". 
Ky. ,32 S. W. 470; 1806, Aruerlcnn (1) First, II. group of enrly mlings, extending 
Accident Co. v. Fiddler, Ky. --, 36 S. W. down to the second quarter of the 18005. and 
528; 1900, Abbott 11. Com., 107 Ky. 624, 55 dominated by the older sense or "opinion" 
S. W. 196; but the qUalification referred to (ante fI 1017) as "helief not resting on personal 
was once more dnllicd \\ith; 1900, Stafford f. observation." excluded .. mere opinion" {un-
Tarter, Ky. ,96 S. W. 1127; 1911, les8 (rom attesting witnesses); but did not 
Banks v. Com., 145 Ky. 800, I'll S. W. 380; exclude the opinions of those loy witnesses Who 
1921. Baker v. Lemon, 192 Ky. 473, 233 S. W. spoke fronl personal observation and wen, 
1050 (will). rendy to show that they had sufficiently 

Lauilliana: 1875, State 11. Coleman, 27 La. observed; 1807, Chase v. Lincoln, 3 Mnss. 
An. 691, 692 {opinion inndmissible "without 237; 1807, Poole v. Richardson, 3 Mass. 330 
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(" other [than,subscribing] witnesses were 
allowed to testify to the appearance of tho 
testator, lind to any particular facta from whieh 
the state of his mind might be inferred. but 
not to testify merely their opinion or judg
ment "); 1808, Buckminster D. Perry, 4 l\lass. 
594 (" Two or three witnesses [not subscribing 
ones] were of opinion that the testator was 
much broken aud very forgctful IIbout the 
time the will was made; lind they testified 
particularly to several slight instances of a 
want of recollection "); 1811, Hathorn t'. 
King. 8 Mass. 371 (physicians preBeIlt at II 

dellthbcd were allowed to giyc their opinionu, 
after stating the facts supporting them); 1812. 
Dickinson v. Barber, 9 Mass. 221'. (physicians 
who ga\'e mere opinions. stating no filets 
observed by themsdves and predil'utiug no 
hypothesis of others' testimony. were excluded) i 
1827, Ncedham v. Ide, 5 Pick. 511 (" mere 
opinions of other [than suhscribing] witnesscs 
were not competent evidence, and were not 
entitled to any weight. further than they were 
supported hy the facts. and circumstances 
proved at the trial"). (2) Next.the true meaning 
of Poole v. Richardson was misunderstood. and 
in a serins of rulings the doctrine WIIS established 
that lay opinion (in the sense of an inference 
from personally observed data) as to a person's 
sanity was inadmissible: 1854. Com. Wilson. 1 
Gmy 339; 1856. Baxter v. Abbott. 7 Gray 79; 
1861. Hubbell v. Bissell. 2 All, 200; 1861. Com. 
11. Fairbanks. 2 All. 511; 1868. Townsend 1'. 

Pepperell, 119 Mass. 42. 46; 1868, Haatings v, 
Rider. 99 Mass. 625. (:3) By this time the New 
Hamllshirtl decisions had become familiar to 
the profession. and the unooundness of tho 
Massachusetts doctrine had been frequently 
pointed out; and in the last quarter of the 
1800s comes a third stage. in which an effort is 
made to confine the orthodox rule within 
narrowest limits, and while Ileknowledging 
its sway, to avoid Borne of its unfortunate 
effects; in the follo .... ing rulings all the ques
tions named were held proper. except as 
otherwise noted: 1872. Barker v. Comins. 110 
I\-Iass. 486. 487 (" Did you notice any change in 
his intelligence or understanding. any want of 
coherence in his remarks?"); 1874. Nllsh v. 
Hunt. 116 Mass. 251 ("observed no incoher
ence of thought. nor anything unusual or 
singular in respect to his mental condition ") ; 
1875. Mayo. Bradlee. 127 Mass. 418. 422 (" any 
fact which led you to infer that there was any 
derangement of intellect "); 1884. Com. 11. 

Brayman. 136 Mass. 439. 440 (whether a 
person had failed. mentally or physically. at a 
certain time); 1886. Cowles 11. Merchants. 140 
Mass. 381. 5 N. E. 288 (going back to the old 
strictness): 1891. Poole v. Dean. 152 Mass. 
590.26 N. E. 406 (" ordinary business capacity" 
but this was an expert opinion, and perhaps was 
considered from the will-capacity standpoint) ; 
1891. McConnell D. Wildes. 153 Mass. 490. 26 
N. E. 1114 (following May v. Bradlee); 1892, 
Smith II. Smith. 157 M,!l3Il. 389. 32 N. E. 348 

(" whether from the general appearance of the 
testator he considered him capable of making a 
contract or of transacting important business." 
excluded; folloning "the rule early adopted 
and uniformly adhered to [!] by this Court ") ; 
1896. Laplante r. Warren Cotton Mills. 165 
1\lass. 4S7. 43 N. E. 294 (thllt "he was not a 
bright boy." allowed; note that other cases 
ill\·olving. as here. injuries to an employee 
scem to be concerned ",ith the relevancy of tho 
fad. and not with the opinion rule); 1897. 
Clark v. Clark, 168 Muss, 523. 47 N. E. 510 
(" whether your sister has failed or has not 
failed in her mental capacity during the past 
fh'e ~;ellrs "); 1901. Hogan D. Roche's Heirs. 
li9 Mass. 510. 61 N. E. 57 (whether a testatrix 
"Imew what she WIIS talking about" in a 
certain utterance); 1902. Ratigan 11. Jud'1:e. 
lSI Mass. 572. 6·j N. E. 204 (" Was he subject to 
delusions or hallucinations?" held improper).; 
this modified result iR accompanied by a dc
cided qualification of theory. closely approach
illg that of the New York Court. but less 
liberal in form; this modification (as put 
forward in Nash v. Hunt. supra) admits such 
evidence as docs not involve" as opinion as to 
the condition of the mind itself. but only.oi its 
mallifestationM in conversation with the 
witness" ; 1904. McCoy v. Jordan. 184 Ma.'!S. 
5i5. 69 N. E. 35S (" From these facts ... 
what do you infer in your mind as to Mr. J's 
mental capacity?" excluded; but "Did you 
ever notice anything to indicate thut he was 
not of sound mind'!" udmitted; this local rule 
of logomachy. unworthy' though it is of the 
dignity of justice. seems to be consistently and 
skilfully applied by bench and bar); 1908. 
Gorham v. Moor. 197 Mass. 522, 84 N. E. 436 
(whether they ever saw or heard anything that 
indicated anything singular or unusual respect
ing her mental condition. allowed); 1909. 
Jenkins v. Weston. 200 Muss. 488. 86 N. E. 
955; 1911. Leary v. Webber Co .• 210 Maas, 68. 
96 N. E. 1:36 (rule applied to testimony about a 
half-witted employee); 1912. Com. v. Spencer. 
212 Mass. 438. 99 N. E. 266 (noting that phy
sician's opinion is an exception to the general 
rule); 1917. Raymond D. Flint, 225 Mass. 521. 
114 N. E. 811 (" Did you observe any facts 
. .. by your sister's conversation. or notice 

anything that indicated a failing of her mind'!" 
allowed); 1919, Old (,dony Trust CO, D. 

Di Cola, 233 Mass. 119. 123 N. E. 454 (" only 
the witnesses to the "'ill. the testator's family 
physician. and experts . . • arc competent to 
give their opinions of the testator's mental 
condition ") ; 1922. Neill v. Brackett. Muss. 
-. 135 N. E, 690 (family physician may testify 
to testator's mental condition; layman may 
testify to "appearance of marked mental 
decline"). 

Michigan: Lay opinions have always been 
admissible, but the modern rulings ahow the 
influence of the qualification that "facts" 
must accompany the inference: 1864. Beaubien 
v. Cicotte. 12 Mich. 489 (opinion by Camp-
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bell. J.) i~ 1870. KempsllY \!. MIlGinnis.~. 21 
Mich. 128; 1/j73, Johnson r. McKee. 27 Mieh. 
·!7:;; 1~7S. Peoplc r. FinlllY, 3S Mich. 4/j,,: 
1879, Fraser r. Jcnnison. 42 Mich. 215, 3 N. W, 
1\82 (whether decellscd wus ee('cntric. 1I1I00\"I'd) ; 
1883, Rice D. Rire. 50 Mkh. 448. 15 N. W. 545; 
IM92. l'rentis r. Dutl's. 93 Mkh, 234. 242. 53 
N. W. 153 (" Before the witness is pCl'luitted to 
"xprel!8 an opinion. he must testify to some
thing in the uppearance of the pllrty which is 
~uffiricnt lit lenst to justify the inference of 
in('ompetcnry"). 1893. Lynch r. Doran. !J5 
:\lich. :l05. 407. E·' ~. W. 1;82 (similllr); 189:1, 
O'Connor r. Mlldison. 98 :\rirh. 183. IS7 • .57 
~. W. 105 (the wit!!l's:! IIIl1st first state soml' 
fact... .. that legitim!Ltl'ly tends to show in
rompeten('y") ; 1894. Pcopl.. r. Borgetto. 
Hn !\lieh. 3:J6. 58 :-., W. :J2S (similur); 18!J6, 
:-ap;ar r, HOll:mire. 10,'1 :\lil'h. 410. fi6 :-.. W. 
:127 (after stating the farts); 1897. Sulli\'lln r. 
Foley. 112 Mirh. I. 70 N. W. 32:) (following 
Prl'ntis r. Dutl's); v-ms. Lamh 1'. Lippiu('ott. 
115 Mich. GIl. 7:J N. W. &"7 (\\;tne88 to ins<LIury 
must first statr' some conduet t"lHlinp; to show 
it; hut witn('s~ to sanity 11"",1 lIot stute con
duct tending to snow it); woo. People D. 

Ca..'«'Y. 124 !\Iich. 279. 82 ~. W. 8 .... 3 (on this 
point. long settled lo('ally. the opiruon cites 
four of the abo\'e ded~ionll in its own Court. 
lind dC\'en of other Courts); I !JO·'. Roberts D. 

Bidwell. lar. !\lich. l!ll. 9S :-.. W. 1000 (rule of 
O'("onlllJr 1'. !\Iarlison nppli('t1); 1905. Hihhnrd 
r. Baker. 141 Mich; 124. HH~. W. 30n (rule of 
Prentis v. Bates applied. in an instanrc which 
glarinltly exhibits the fnllary of that rule); 
I1l17. Walsh's Estate, 196 !\lich. 42, IG:J :-.. W. 
70 (testator). 

~finncsota: Lay opinions nrc udmissible. 
when prc<'eded by the fucts observpd: Iss0. 
Pinm>y's Will. 27 Minn. 281. 6 X. W. 791. 7 
N. W. 144; 181'6. Woodcock 1'. Johnson. 3r. 
Minn. 218. 30 N. W. 8!J4; 1903. ~cott v. 
lIay. 90 !\linn. 304. 97 N. W. 106 (nnd C\'en 
experts must first detail th .. faets obsl'n·C'd). 

~/i •• u..i1JJli: Lay opiniolls nrc admissihle: 
1881. Wood D. State. 5S Mi~ •. 742; 1884. R('('d 
1'. State. 62 ML,q. 401'; Ib96. Sheehan 1'. 

K('arney. S2 !\Iiss. 68s. 21 ~o. 46; 1921. Ward 
r. Ward. 124 l\Iis. •. 697. b7 So. 153 (but the 
data oh~('n:ed must first b .. stuted). 

~1i~8nllri: LILY olJinion" are admissible. but 
the ori/rinal rule hILS b("'l1 marred hy the mod
ern qunlifiration thILt th" "fuct,," must first 
be stated: 1841'1. Baldwin r. ~tatl'. 12 !\Io. 23·!: 
1S62. Fnrr<'ll's Adm'r r, Br.'nllan·s Adm·x. 32 
Mo. 334; 1870. Ht:>te 1'. Klinlt,'r. 4fi Mo. 228; 
1876. Crowe 1'. Pl'tl'rs. 63 1\10. 435; 1877, 
Moore t. Moon'. 67 Mo. 1!J5; 11>81. Stall> t'. 
Erb. 74 Mo. 204; l~s:). Appl,'hy r. Brock. 76 
Mo. :n 7; ISS7, State 1'. 1l~·ILnt. 93 1\10. 29!1. 
6 S. W. 102; 11591. Stute r. Williamson. 106 
Mo. 170. 17 8. W. 172; Ib9!J. State t'. Hron
stine. H7 !\Io. mo. 49 S. W. 512; IS99. Stato 
1'. SOIX'r. 14S ~Io. 235. 41J S. W. 1007 (but wit
neSSl'S to sanity need not stnte the data Iwfore
band); WOO. State r. l1ull{Jwuy, 156 1\10. 222, 

li6 S. W. 734; 1900, State r. Speyer, 194 Mo. 
459. !Jl S. W. 1075 (exclusion of the reasonll 
for the opinion of insanity. held erroneous); 
1!J15. Stute r. Hoss. Mo. • 178 S. W. 475 
(dllta need not be stuted beforehund); 
1921, Muyes v. Maye8, Mo. • :!34 S. W. 
100 (whether a testator was ot sound mind. 
allowed); 1921. ll4Y1 v. Golfinopulos, Mo. 

• 233 S. W. l-QI8"(7,ilI). \aV\ 
Munlana: Luy opinion§ urI' admissible: 

Hev. C. 1!J21. § 10531. par. 10 (like~Cal. C. C. 
P. § 11;70); 11;89, Terr. r. Hoberts, 9 Mont. 15. 
22 Pac. 132. 

Nebraska: Lay opinion is admissible. after 
the" fucts" are first stated: 1879, Sehleneker 
1'. State, 9 Nebr. 241. 1 N. W. 857; 1893. 
Shults v. State. 37 Nebr. ·i81. 496. 55 N. W. 
1()..,O; 1895. Pflueger r. State. 46 Nebr. 4!J3, 
64 N. W. 1094; 11;96. Hay r. Miller. 48 Nebr. 
156.66 N. W. 1115; Hoover t'. State, 48 Nebr. 
1S4. 66 N. W. 1117; 189S. Lamb v. Lynch. 
56 Nebr. 135. 76 N. W. 428 (admissible. if 
the main facts are first detailed to the jury) ; 
1898. Snider 1'. State. 56 Nebr. 309. 76 N. W. 
574; 19CH. Bothwell t'. Stllte. 70 Nebr. 747. 
W N. W. 669; 1906. Isnne r. Halderma .... 
76 Nebr. 823. 107 N. W. 1013; 1907. Wilson's 
Estate. 78 :-'ebr. 75~. 111 N. W. 788 (when, 
the witnesses testify to sanity. the particular 
data need not first be stated; prior eBSCS 
reviewed). 

N cratla: LILY opinion is admissible: 1889. 
State t'. Lewis. 20 Nev. 345. 22 Pac. 241. "·cw lIampshire: The early practice here 
Wlls probnhly like the English practice (as 
Mr. J. Doe points out in 49 N. H. 417). But 
in 1866. ILfter the supposed doctrine of Poole r. 
Richardson. Muss .• had raised the widespread 
controversy. the New Hampshire Court laid 
down the following rule. in effect the sume us 
the modem Mus.,a('husetts rule: 1866. Board
man 12. Woodman. 47 N. H. 134 (Sargent. J.: 
.. [The ";tness) may state tim acts lind sayingA 
of the p('rson whose sanity is questioned. and 
muy dC's('rihe his appcur:mce. but may not give 
his prc<I('nt opinion us to his slInity or insanity. 
nor state the impression made upon witness' 
mind at the time of the al'ts. slLyings. or appear
an('es testified to. ill r .. gnrd to the snnity or 
insanity of ~u('h person at such times "); but 
frcom this r~sult (the Court is composed of 
three members) Mr. J. Doc dissented in a 
vigorous opinion (quoted ante. § 1934). Then 
in 1870. thl' mnjority view was re-dcclared in 
State t'. Pike. 49 N. H. 407, Mr. J. Doe again 
dissenting. in an opinion based on Ii renewed 
and careful study of the subject; in 1871. in 
Stute 1'. Jones. 50 N. II. 381, and in 1874. 
in State t'. Archer. 54 N. H. 468. the same 
result wus rl'pe:.ted. In 1874. the Democmtic 
majority in the Legislature. for political reasons, 
abolished the existing Supreme Court (whose 
members were Republicans) and ereated Ii 

new onl'; and in the new appointments two of 
the Republican I'x-judges. not including Judge 
Doe. were given positions; in IS76. by another 
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political convulsion. thefl' waH Ilnothcr "rc- nished "ith every practicllble mcnns of testing 
modelling" of the Court. and Mr. Doc WUlI the accuracy of the opinion. The witness 
now appointed Chief Justice. But in the must stute. as fur us he is uLle. the fucts and 
meantime. und during his absence frolll the reUSOlIs upon which he basc" his conclusions; 
Bench. the Court us reconstituted by hi~ politi- and if the jury arc able to sec from this statc-
cal opponents repudiated the former precedcnts. ment that such conclusion is unfounded. they 
Bnd adopted in Hardy \1. Merrill, 56 ~. H. ure of course to disrcgard it"; this requifl~ 
227 (1875). the policy for which Mr. J. Dol' ment. perfectly proper for all tl'stimony what-
had so long contended. that of the unrt~ ~oe\'er. and not constituting in uny way a 
stricted admission of lay opinioll; the rl'slllt modification of the rule udopted. served to 
being in an unusual way a tribute to his create a misunder8tunding. and led within a 
sagacity and learning; that poliey has since dl'cade to the fourth fOJ'm of do(·trine, praeti-
remained the law of the State: H,SS. Carpenter (·nlly the saDIe as the third stage of the 
l'. Hatch. 64 N. H. 5ill, 15 Atl. 219; 1903. Massachusetts rule. as soon aftelward 
Pattee r. Whitcomb. 7:! N. H. 249. 56 At!. 459 promulgated: ISti6, Clapp r. Fullerton. 34 
(discretion of the trial Court controls us to the N. Y. 194; Porter, J.: "[The lllyman] may 
",it ness' Guwification). characterize liS rational or irrational the acts 

New Jersey: I.ay opinion is admissible: or declarations to which he testifil's .... 
1854. Matter of Vanauken. 10 N. J. Eq. 186 But to render his opinion admis:;ible even to 
(but the ",it ness must give the "fact:>"); this l'.'ttent. it must be limited to his eonclusion~ 
1854. Stackhouse r. Horton. 15 ~. J. Eq. from the specific fncts he discloses. . . . He 
208; 1896. Cenz v. State, 58 X. J. L. 482. 34 may testify to the impression produced by 
At!. 816; 1916. Re McCraYl'n, 87 ~ .• T. Eq. what he witnessed; but he is not legally 
28. 99 At!. 619 (the witnc8s may "state facts cOll1petent to ~xpr('ss an opinion on the geileral 
lIS to the actions of the nllegl',l lunatic, and question whether the mind of the testate I' was 
then tell what. in his or her opinion, tlll'Y in- sound or unsound"; this fOlln of doctrine 
dieate as to souudncss or unsoundness of prevailed for a quartc'r of a century: 1867. 
mind"). O'Brien r. People, 36 X. Y. 282; 1881. Rider 

NEW Mexico: 1896, Territory r. Padilla, 8 ~. Miller, 1:>6 X. Y. 5ll: ISS:!. ;\Iatter of Ross, 
N. M. 510, 46 Pac. 346 (only the details nre [0,7 N. Y. 519; 1884. Holcomb r. Holcomb, 95 
admissible. not the opinion; purporting to N. Y. 320; Peoplc r. Conroy, 97 X. Y. 67. 
follow the Massachusetts nile); 19l1, Terr. r. .(5) .As between this fOl'IIl. and a rule admitting 
McNab. 16 N. 1\1.625, 120 Pac. !l07 (admitting a general opinion nbsolutely, it would hardly 
lay opinion; following Com. :\1. L. Ins. Co. v. be supposed that II crcvice could be found in 
I.atbrop. U. S .• but ignoring Terr. r. Padilla). which a new species of Il'gal flora could find 

New York: Here the profession has been nourishment; but there was. and it wa~ soon 
"ouchsafed whut seem to be five distinct stagcs filled as follows: The layman may speak, it 
or doctrine. (1) First is jilund, :IS in other ellrly was said. as to the person's general rationality 
rulings in this country, the traditional Enltlish with rcfercncll to a particular appearance or 
practice of receiving lay opinions ",ithout ques- net of conduct, but not as to thnt general 
tion: 1828. Fisher r. Clark. 1 Paige Ch. 173, ration!llity independent of such appelU'ances 
Wal",·orth. C. (qupstion 1I0t raised); 1847, or acts; thus, in 1889, People t·. Paekenham, 
Arnot to. People. 4 DC'lio 9. (2) Next is found 115 N. Y. 202. 21 No E. 1035, the question 
the opposite doc,trine -- of entire exclusion "Crom what you saw and hl'uru him say at that 
adopted by a divided Court; the dissenting time, wus he rational or irrational?" was held 
opinion of Mr. J. Denio. :lIld the majority udmissible; and a further example of the 
opinion of :\Ir. J. Mason. and that or the emi- "crbalistic acuteness necessarily cultivated by 
nent Mr. P. J. Parker, arc leading opinions: tl!is logoma~hy was the ruling in Paine v. 
1853. DeWitt r. Barley, 9 X. Y. 387 (hy Aldrich (1892). 133 N. Y. 546. 30 N. E. 725, 
Ruggles, C .. T., Johnson, Tal:~art, CardillC'r, d .. .,(aring this question reprehensible: "Taking 
and ;\Iasoll. JJ.; against Denio, Willard, and into consideration these fuets that you have 
:\Iorse, J.T.). (3) Next, after five years, in stated here in your testimony to-dny, which 
the course of the same litigation, the original you learned from your contact ",ith Mr. Paine 
doctrine obtained the upper hund; the mem- and from his com'ersations with you, what 
hership of the Court having be"n almost impression did he give you as to whether or not 
entirely chanp;ed, the dis~enting opinion of he was rational or irrational?" while this one 
Denio, J .. in the foriller d(·(·ision, now being was pronounced unex('C'ptionable: "From the 
adopted: 1858, DeWitt t'. Barley, 17 N. Y. conversations you had with him and from his 
340 (opinion by Selden. J .• ndoptillg the dissent- actions. hi~ act~ in your presence. were those 
ing opinion or Denio. :1 •• in!J X. Y.; concurred conversations or those acts those of a rational 
in by Johnson. C. J., Comstock, Denio. Roose· or an irrational man?"; the rulings since 
velt, Harris, Pratt. and Strong, JJ.); 1862. Paine 1'. Aldrich consist of attempts to effectu-
Delafield l'. Parish, 25 ~. Y. 9, 37. 82. 165. ate the above distinctions of twccdledum Ilnd 
(4) It chanced, ho,,"enr. th .. t Mr. J. Selden. tweedledce: 1893. People to. Taylor. 138 N. Y. 
in his opinion. employed the following passage: 398. 409. 34 No E. 275 (acts stated may he 
~. It is required that the jury should he fur- spoken of as rational or the reverse); 1896, 
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People 11. Strait. 148 N. Y. 566, 42 N. E. 1045 
(lay witnesses may say "whether the acts and 
declarations t~stified to 1hlpressed them as 
rational or irrationlll," but cannot give an 
opinion as to "general soundness or unsound
ness "); 1896, People v. Youngs. 151 N. Y. 
210, 45 N. E. 460 {a question whether thc pcr
san's acts and c:on\'ersations werc rational or 
irrlltional. held improper in fol'lu, because it 
did not call merely for the impression made 
upon the observer, but for a statement as to 
the absolute rationality, etc.; yet in this 
instance thc testimony was held practically 
to answer the nile}; 1897, People tl. Burl(ess, 
153 N. Y. 561. 47 N. E. 889 (" ncts impre~fjug 
the witness as rational," allowed); 18!J7, 
People v. Koerner, 154 N. Y. 355, 48 N. E. 
730 (" whether such acts or conduct impressed 
them as rational or irrationa!," nllowed); 
1898, Wysc tl. Wyse, 155 N. Y. 367, 49 N. E. 
942; ,. What impression did Mr. W.'s langUage 
and conduct makc upon your mind as to the 
condition of his mind'! Was it rational or 
irrational'!" held improper); 1!J02, People v. 
Truck, 170 N. Y. 203, 63 ~. E. 281 (" A "itness 
may state whether the actions of a person 
impressed him as rational or irrational. but can 
go no further "); of these rulings all that can 
he said is that thcy belong rather to some 
system which decides controversies by mum
bling magic IOl'lllUlus 'before IL fetish; 1904, 
People 11. Spencer, 17!J N. Y. 408, 72 N. E. 461 
(rulc applied); 1906, l\Iyer's Will, 184 N. Y. 
54, 76 N. E. 920 ('. What was the imprc~sion 
these acts and conversations made on you as 
to whether they were rational or irrational?" 
"She was irrational"; the answer held im
proper); 1906, People v. Pekarz, 185 N. Y. 470, 
78 N. E. 294 (a sweetened morsel of quibbling; 
the Court also complacently declares that the 
modern tweedledee rule has "run through th" 
cases from an early day"!); 1909, People v. 
Hill, 195 N. Y. 16 8'1' N. E. 813 (quibblcs 
applied); 1921, Eno's Will, Sup. App. Div., 
187 N. Y. Suppl. 757, 775 (a good example of 
the futile nonsensieality of the New Yorkru:<l). 

North Carolina: Lay opinion has always 
been admissible: 1832, Griffin r. lng, 3 Dev. 
356; 1839, Norwood 1'. Marrow. 4 Dev. & B. 
442; 1841, Clary 11. Clary, 2 IrC'd. 70 (quoted 
ante, § 1934); 1863, McDougald r. McLean. 
Winst. 120; 1874. State v. Kctchcy, 70 N. C. 
624: 1881, McLeary 1'. NOl'ment, 84 N. C. 236; 
1882, Rorah V. Knox, 87iN. C. 483; 1884, 
Burker r. Pope, 91 N. C. 168; 1885, McRae v. 
Malloy. 93 N. C. 159; 1888, State V. Potts, 
100 N. C. 462, 6 S. E. 657; 1900, Whitaker 1'. 

Hnmilton, 126 N. C. 465, 35 S. E. 815; 1921, 
White r. Hines, 182 N. C. 275, 109 S. E. 31 
(that thcparty was "crazy" and "not normal," 
allowed); 1915, Rawling's Will, 170 N. C. 58, 
86 S. E. 794. 

North Dakota: 1902, State 1'. Barry, 11 
N. D. 428, 92 N. W. 809 (admissible, after 
stating the observed data). 

State v. Gardiner, Wright 398- (no question 
raised); 1843, Clark to. State, 12 Oh. 487. 

Oklahoma: 1901, Queenan v. Terr., 11 Oklo 
261, 71 PaC!. 218 (New York rulings followed, 
without citing any others: in apparent ig
norance of their heterodox status and their 
inconsistencies): 1915, j.'armers' & Merchllnts' 
Blink V. Hllile. 46 Okl. 636, 149 Pac. 214; 1920, 
Almcrigi 1'. State, Oklo Cr. App. .• 188 
PIIC. 1094 (lIdmissible); 1921, Payto!l 'V. 

Shipley, 80 Ok!. 145, 195 Pac. 125 (testamen
tary competency; lay witnesscs must state the 
fllcts on which their opinion is based). 

Ore(Jon: Laws 1920, § 727, par. 10 (like Cal. 
C. C. P. § 1870); 1906 Lassas 1>. McCarty, 47 
Or. 474, 84 .PIIC. 76 (statute applicd). 

Pennsylranin: the condition of the rulinlll8 
in this State is IL singular one; the following 
congeries of cases speaks for itself; certainly 
no one outside the Court should vcnture to 
define the exact stlLte of the doctrine; 1821, 
Rambler v. Tryon, 7 S. & R. 92 (uttesting wiIl
witnes~' opinion receivable ubsolutely, as in all 
subsequent rulings; ordinary lay-witness' opid
iOll receivable when accompanied by the 
r:t'<.ounds for it); 1822, Irish v. Smith, 8 S. & R. 
576 (lay-witness' opinion receivable, with an 
implication only that the facts obsel'\'cd must 
accompany it); 1849, Logan v. McGinnis, 12 
Pa. St. 31 (the novel distinction was taken that 
attesting witnesses to the will could give their 
opinion without facts, while other perse·ns could 
give facts but not opinions; nonc of the pre
ceding rulings in this State being examined); 
1854, Wilkinson t'. Pearson, 23 Pa: 119 (return
ing to the ruling of Irish v. Smith); 1861, 
Bricker 1'. Lightner's Ex'r, 40 Pa. 205 (admit
ting opinion!! o~' laymen "ith the facts of their 
observation); 1861, Dean v. Fuller, 40 Pa. 478 
(requiring of subscribing witnesscs to a will 
the opinion only, hut of deed-witnesses, and 
all others, the facts as well as the opinion,
though as to the opinion of the latter group 
the Court hcsitates); 1867, Titlow 11. Titlow, 
54 Pa. 223 (the still different statement is made 
that subscribing witnesses lDay give opinions 
without the facts, but others may not; yet 
in the next sentence the fOimer altemative is 
contradicted, and tile effect of the opinion 
becomes unintelligible; Bricker r. Lightner's 
Ex'r is the only local authority cited); 1868, 
Rouch 1'. Zehring, 59 Pa. 78 (requiring tho 
facts to accompany the opinion);. 1869. 
Dickinson V. Dickinson, 61 Pa. 405 (here a 
new [Olin appears; the ordinary witness may 
give facts and then his opinion, but the facts 
must "tend to show want of testamentary 
capacity," and thc witness was here declared 
incompetent because the facts detailed by her 
did not seem to the judge to indil'ate insanity) ; 
1871, Pidcock 1'. Potter, 68 Pa. 351 (here we 
leum that" it has always been the rule, after 
a non-professional witness has stated the racts 
uvon which his opinion is founded," to admit 
his opinion; and that "from Rambler ~. 

Ohio: Lay opinion is admissible: 1833, 'fryon... to Dickinson r. Dickinson, our 
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decisions have been unUOI m on this point ") ; 
1884, First Kat'lllank r. Wirebaek's Ex'r, lOG 
Pa. 45, Clark, J. (here. Pidcock v. Potter is 
jgnored.~ and Dickinson t'. Dickinson's peculiar 
{Ol lIJ is reverted to; in this case" the particular 
(acts, stated by each of these several witnesses 
must be taken alone, as the basis oC the pro
posed opinion of that witness; thus eonsidered, 
they are found to be in themselves inconclusive 
in their nature; . . . such facts could not 
reasonably be assumed as the basis of an opin
ion," and it wus "xeluded); 18S5, March 9, 
'l'aylor t'. Com., 109 Pa. 270, l\Iercur, C. J. 
(here the Corm in Pidcock v. Potter is 1I0W 

reinstuted, no lIutlwritics being mentioned; 
.. the jury could dedde wh(·ther thOS(l aets 
lind conversation!! justified the conclusion the 
witnesses drew thereCrom "); ISS5, May 2!l, 
Shavcr t'. :\IcCarthy, 110 Pa. 348, 5 Atl, G14, 
Clllrk, J. (here the Dickinson v. Dickinson 
peculiarity "filets and circumstances 
must Curnish the grouud of the opinion ex
pre~sed; whether th('y ~are rel(:~'lInt lind per
tinent Cor the purpose is a qu~stioJl. for the 
dctcl'lninatioll of the Court" is once morc 
resorted to, I'idcock r. Potter not being 
mentioned); IS!) 1, Eleessor r. Elces~or, 146 
Fa. 363, 23 At!. 230, Mitchell, J, (to the snme 
effect, "fncts that afford Il fnir foundation 
for nn opinion "); IS!)2, Doran ~. MeCon
loguc, 150 PII. 98. 24 Atl. 357 (" Without such 
facts, as we have often held, opinions Ilre of no 
vnlue "); since 11;92, the following rulings 
seem to c.'tclude opinion more rigidly, und.~r 
the distinctions pe{,uliur to New "York, locnl 
pre('edentJ being temporurily laid IIside: IS!!9, 
Com. t'. Wireback, 190 I'n. 138, 42 Atl. 542 
(" From whnt you 811W of him, do you think he 
WitS of sound or unsound mind? ", exriuded; 
"from the convcrslltion you had ... Ilnd Crom 
your observation •. " did you or did you not 
discover Ilnything thllt. would I"ad you to be
lieve he WIlS of unsound mimi? ", IIdmitt!'d); 
1899, Com. ~, Cressinger, 193 I'a. :!26, 44 Atl. 
433 (Com, v. Wirebllck IlPI)l'OVeu); HlOl, 
Heplcr r. Hosack, 197 Pa. 031. 47 Atl. 847 
(lIpprov",j) ; 190.1, ('om, V. G(': rllllrUt. 205 
Pa. 387, 54 At!. 1029 (Com, t'. Wirebll~k ap
proved). 

Philippine lsi. C. C. P. 1 HOI, § 2%, pili'. 
10 (like CIlI. C. C. P. § 18iO): 

South CaroliTIfJ: Lay opinion is rcceivnbl(·: 
1794, Heywnrd r, Hnzard, BIIY 3:35; 1903. 
Scnrborough r. Baskin, 65 S. C. 558, 44 S. E. 
6.1 (after stating the Cucts). 

South Dal:ota: Lay opinion is admitted: 
1903, Hnlde r. Schultz, 17 S. D. 465, 97 N. 'V. 
369. 

Tennessee: Lny opinion is rec.:ivab1,e; 
attesting witnf'sscs stilting merely the opinion 
without any grounds, and others preceding 
their opinion by the fa('ts observed: 1835, 
Gibson t'. Gibsoll, 9 Yerg. 332; IS!}!), Xorton 
t'. Moore, a He:,d 480; 1865, Vlln Hus~ v. 
Rllinholt, 2 Coldw. 141 (thnt n subscribing 
witness need not etllte his grounds); 11>68, 

PuryelU v. 6 Coldw. 23; 1872, Dove v. 
I::itate, 3 Heisk. 365; 1900, .Tones v. Gnlbraith, 
- Tenn. ,59 S. W. 350 (in chancery, it is 
110t improper if the dnta nrc given by answers 
subsequent to the opinion expressed); 1907, 
Atkins V. State, 119 Tenn. 458, 105 S. W. 353. 

Texas: In 1855, Gehrke r. Stllte, 13 Tex. 
572, Iny testimony wus rejected, on grounds 
somewhat confused; in 185!!. Cooper v, State, 
2:J Tex. 337, the propriety of Bueh testimonr 
Wll8 IIssumed IlS beyond dispute; while in 1873. 
Hickmun r. Stllte. 38 Tex. 1!1I, the matter was 
left undecided; in suhscquent nllings the 
te~tjmony is IIdmitted. wlwn accompanied with 
the filets on which it is b'lsed: 18i4, Thomas r . 
Stllte, -10 T!'x. 03 (no loelll pr{'('cdents cited) ; 
H'llcomb t'. St.ate, ., 1 Tcx. 125 (no local pre
cedents l'it('d); 11;77, Gllrrison V. Blanton, 48 
Tex. a03; 1885, Raney v. Clark, 75 Tex. 93, 
96; 1891, SelLlf ~'. Collin Co .. 80 Tex. 517, 16 
S. W. 314; 1895. Brown 1'. Mitchell, 87 Tex. 
140. 26 S. W. 1059; 1911, Turner t'. State, 61 
Tex. Cr. 97, 1:13 S. W. 1052 (the "itness must 
first stlLte the conduct whieh he hIlS observed; 
but if his opinion is thnt the person is sane, it is 
sufficicnt to state that hc hns never ~oticed 
conuuet indi<-ating insanity; prior cases 
reviewed); 1921. Barton v. State, 89 Tex. Cr. 
387, 230 S. W. 989 (rule held not applicable to 
te~timony that witness ,. did not notice any
thing peculiar or unusual about his melltnl 
condition," because this was not Iln "opinion 
us to the sanity or insanity of the appellant" ; 
we mortals do delight to fool our'd~l\'~ith 
words!). "-

Utah: 1898. Christensen's Estate, 17 Utah 
412, 53 PIlC. loo;} (lilY opinion Ildmissible). 

Vermont: In 1835, Lester v. Pittsford, 7 \'to 
159. Iny opinion was admitted; in 1845, Morse 
27. Crllwford, 17 Vt. 502, the qUlllif.(·ation was 
aopended that the filets supporting the opinion 
mllst accompany it; und thi~ the subsequent 
C:lses {ollow; 1861, Cmne 1'. Crllne, 33 Vt. 
15: 1875, Hathuway'~ Adm'r V. Ins. Co., 48 
Vt. 350; IS78. State v, Hayden, 51 Vt. 303; 
181;3, Wcstmorc to. Sheffield, 56 Vt. 2,17; 1892, 
Fairchild v. Bascomb, 64 Vt. 243. 24 Atl. 255: 
1886, Frary r. GU8hu. G6 Vt. 264; 1898 n .. 
McCabe, 70 Vt, 155, 40 Atl. 52 (by a layman. 
that the person charged 1IS insane was '1\1ty"ring 
from paresis. the witn('ss having ohserved tllP 
!'ame symptoms liS in his own father simi· 
Illriy afflicted, excluded); 1901, Sargent r. 
Burton, 74 Vt. 24, 52 Atl. 72; 1919, Clogston's 
Eb'tnte, 93 Vt. 46. IOf. At!. 594 (certllin testi
mony held inadmi&lihl(', as bused on improPt'r 
data). 

~'irginia: Lay opmion is receivable: 1825, 
Burton ~. Scott, 3 Rllnd, 404; 1847, Mercer". 
Kelso's Adm'r, 4 Gratt. 118 (no question 
raist'<l); 1870. Beverley ~. Wnlden, 20 Grlltt. 
15S (same): 1878. Chelltham r. Hllteher. 30 
G:lltt. 63 (slimp): l!i87, Fishburne V. Fer
Rllson's Heirs. M Va, W6, 4 R. F;. 575; 1894, 
Whitclllws r. Rims, 90 Va. 588, 19 S. E. 113; 
1920, McComb r. Farrow, 128 Va. 455, 104 
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2. Value 

§ 1940. History. Our orthodox common law was not troubled with any 
doubts concerning value-testimony as tainted by the vice of opinion.1 It 
recognized full~' that value-testimony necessarily involved "opinion," by 
which was meant a mere estimate, as distinguished from a knowing through 
the senses. But it also recognized that value-testimon~' had to be employed, 
and it was precisely one of the typical accepted instances (anie, § 191i) in 
which" opinion" was received. When the new sense of "opinion" (as" infer
ence") came in (ante, § 19li), and rcceived its peculiar American develop
ment, it was then scen that the fundamentals of faith were brought thereby 
into the dark shadow of doubt, and that the question of the propriety of 
\'alue-testimon~r had to be faced. 

But here are to be noted several stages of thought. (1) In a New York 
ruling of 18·-10 the question is first found raised, under the old sense of "opin
ion" ;i. e. such testimony was objected to and excluded because it im'olved 
mere speculation or guessing over what no witness could pretend to have 
~ensible knowledge Of.2 The argument, as accepted in New York, did not 
exclude value-testimony absolutely; for the same judge admitted testi
mony as to the value of a dog while excluding it as to the value of business 
profits. Moreover, though there are still traces of it in New York rulings,3 
it never obtained acceptance elsewhere. StiII, it served to throw doubt on 
\·alue-testimonf. (2) :;\Ieanwhile, the principle of the Opinion rule had 
:t1read~' been invoked in Nev.' Hampshire to exclude value-testimony, and had 
l'fl'ected the exclusion in that State; and the question, thus presented in two 
jurisdictions, was thenceforth raised all along the line. Why should a ,Yit
ness testify that the value of a piece of land was so much, when he could 
state its features sufficiently in detail and leave the jury to make their own 
inference? Fortunately, the futility of this argument WitS everywhere else 
seen; and, though the question was brought up and had to be settled in 
almost every other jurisdiction, it was settled in favor of receiving such tes
timony. This view was also afterward taken in New Hampshire (by legis
lation) and in New York. (3) But the unrest and doubt created in arguing 

S. E. 812 (opinion to testator's sanity, ad
mitted) . 

Washillotoll: I n02. HigJ(in8 v. Nethery, 30 
Wash. 239. 70 PilI'. 4SH (lay opinion rcceivable). 

TV€.st Viroinirz: LilY opinion is receivable: 
IS77, Jarrett r . .Jarrett. 11 W. Va. 584. 626; 
1"8') N' I I ]- 1 "0 ". ,. .,.-o')~ _, .. ' 1(' 10 Uf, 1:. \.er~ Incr, _ l. U. _DO): 

ISS8. Kerr v. Lunsford, 31 W. Va. 65!J. 680. 
S S. E .. l!J:!; 1892. State v. Mail'r. 36 W. Va. 
';;,7.762. 15 S. E. 991 • . ~'-'mble; H112. Freeman 
, .. Frremllll. 71 W. YII. 303. 76 S. E. 657. 

Wisconsin: In 1~74. Burnham ~. Mitchr.lI, 
a·, Wis. 1;{2. the opinion of a llon-eltpl'rt WIlS 

admitted. with an implication that the witne~s' 
faets lind rcllBons should accompany it; this 
~lIhscquently beclLnw the l1l1e; 1881, Yanke 11. 

State, 51 Wis. 468, 8 N. W. 276; 1899, Craw
ford v. Christian. 102 Wis. 51. 78 N. W. 406 

• 

(excluded because not shown to have knowledge 
of facts); 1907, Duthcy v. State, 131 Wis. 178. 
111 N. W. 222 (proper form of question stated). 

TVyomino: 19Hi. Flanders v. State, 24 Wyo. 
81. 156 Pac. 39 (thlit the aCCllsed was" crazy." 
excluded). 

§ 1940. 1 The qucstion 8"ems to bavc been 
once raised in England: 1849. Gauntlett 11. 

Whitworth, 2 C. & K. 720 (whethr.r certain 
nuisa!lces depreciated hOllse-values in a local
ity; admitted). 

~ In this aspect the objection has been 
dellit with elsewhere (allie, § 663). 

3 Noted posl, § 1943, under New York. 
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. the question has left its traces. All that can be said to have been conceded 
by uniyersal assent is that the simple question of market value or of value 
in its ordinary form is not affected by the Opinion rule. For many forms of 
value-testimon~' (such as the amount of damage by tort or breach of contract) 
most Courts still have some doubt and disfavor, the result of the general 
inclination to consider strictly and admit grudgingly every sort of inference 
of which the data can possibly be substituted for the jury. It is enough 
here to note that historicall~' we should probably not be troubled with these 
doubts to-day if it had not been for the widespread doubt (now at rest) 
prevailing during an earlier generation over value-testimony pure and 
simple. 

§ 1941. Theory and Policy; in general. The theory on which the Opinion 
rule is made to exclude value-testimony is, of course, that the witness can 
sufficiently detail to the jur.r the various data affecting the value, and the 
jury can then draw from his data their inference as to the value. As this 
theory l1as nowhere been defended except in New Hampshire, and even there 
with little attempt to expound the principle, no judicial exposition of it is 
available. The answer to it, namely, that the witness can not be expected to 
reproduce the data sufficiently and exactly to the jury, has been man;y times 
clearly e""pounded: 

1857, SKINNER, J., in Illinois C. R. Co. v. Van llom, ]8 III. 259: "To describe to a 
jury a piece of ground, however minutely, with its supposed adaptations to use, its advan
tages and disadvantages, and demand of them, upon this information alone, a verdict as 
to its value would be merely farcical." 

1870, DOE, J., in State v. Pike, 49 N. H. 422: "The exception introduced by .Judge 
Green and Judge Harris in Rochester v. Cheater was peculiar to this State; it seems never 
to have prevailed anywhere else in the whole world. Not only was it a local peculiarity; 
it was a troublesome and mischievous one .•.. It wa.~ unjust; it often resulted in exces
sh'e, often in insufficient damages. It was exp~nsive and anno~'ing: the parties were 
compelled to summon a greater number of witnesses than would haye been necessary if 
their opinions could have been taken; and the process of obtaining from them such testi
mony as they were allowed to give, and excluding their opinions, was difficult and tedious. 
It was inconsistent with itself; for ... the \\;tness who was not permitted to say that 
he thought a certain horse was worth more or less than a thousand dollars was permitted 
to give his opinion of the age, size, weight, form, speed, strength, endurance. health, appe
tite, docility, timidity, and general disposition of the horse." 

1897, CALDWELL, .J., in St. Louis I. M. &- S. R. Co. v. Edwards, 24 C. C. A. 300, 78 Fed. 
i45 (admitting testimony as to the damage to cattle): "Nor is it any answer to say that 
the witness can tell the jury how long the cattle were in the cars, or how they looked and 
acted, and that from that imperfect information the jury may arrive at a correct con
clusion as to the damage. The poverty of the English language makes it absolutely im
possible for a 1:\;tness to present to the minds of the jurors the appearance of cattle, and 
what that appearance denotes, as it is presented to his practised and ell:perienced eyes. 
The e.xperience of t.he witness and the appearance of the. cattle cannot be photographed 
on the minds of the jurors. The knowledge of the condition of these cattle, and how that 
condition affected their value, must of necessity have existed in the mind of the witness 
who had had such a large and extended experience in shipping cattle with far greater 

and certainty than it could have been communicated to thc minds of the jurors 
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by any statement he might have made of what he saw merely, however clear and lucid 
such statement might have been. It is obvious that, if witnesses were to be permitted to 
state to a jury those fncts only of which they have absolute knowledge, not only the range 
of inquiry, but the province of remedial justice, would be very materially contracted." 

§ 1942. Same: Land taken by Eminent Domain. So far as principle is 
concerned, the only other question that needs examination is that raised by 
the rulings of various Courts admitting testimony to the value of a given 
piece of land e. g. where it has been sold or taken by eminent domain -
but rejecting it when it deals with the total amount of the 1088 or benefit to 
the estate of which a. part ha.~ been ta/cen by eminent domain. Here three 
observations may be made. (1) Where, as in some jurisdictions, it has 
been a. disputed point whether the right to compensation excludes or includes 
Ii set-off or diminution to the extent of benefit received, then of course we 
are not dealing with a question of Evidence, but a question of substantive 
law. It is assumed here that the law of the State allows the benefit to be 
deducted. (2) The COllrts have probably been moved by the circumstance 
that the question asked of the witness is in substance the final issue for the 
jury, i. e. 'What was the total amount of damage received? or, Was ther.: " ,n 

the whole a benefit or a loss? This is not in form a value-inquiry; - '. . 
effect it is simply an inquir~r as to the value by which the com pia' . . . 
estate has been diminished. Moreover, though it is usually the exact L 

mate issue on which the jury must return a finding, that is no objection on 
principle to the testimony (allte, § 1921). (3) A few Courts have noticed 
the inconsistency of allowing the witness to speak of land-values gene.raUy 
while rejecting his statement as to the total damage done by a forcible tak
ing.' That inconsistency comes prominently to "iew where (as in some 
jurisdictions) the witness is allowed to state the value of the piece of land 
taken and then the value of the whole estate before the taking and after the 
taking, but it is not allowed to state the net value of loss or benefit. That 
there is any inconsistency is denied in the following way: 

1883, ELLIO'IT, J., in Yost v. Conroy, 92 Ind. 465: "There is, however, not the slightest 
conflict between the two propositions stated. . .. Many things enter into the estimate 
of benefits and damages besides the value of the land taken and the value of the residue 
with and without the improvement; so that, in expressing an opinion as to the vnlue. a 
witness does not give an opinion as to the amount of the benefit or damages;' he does no 
more than furnish evidence upon one of the clements of the estimate." 

It seems impossible, however, to escape the argument that there is in truth 
• • an Inconsistency: 

1869, GRAY, J., in Swan v. Midd1e8ex, 101 Mass. 178: "The witnesses, being com
petent to testify to the value of the land affeeted before and after the alteration of the 
highway, might testify to the simple question of arithmetic ",hidl of those two values 
was the greater, in other words, whether the petitioners' estate was benefited or injured." 

18i5, DANFOHTII, J., in S,IOW v. R. Co., 65 Me. 231: "The value of the amount of damage 

§ 1942. I The rulings are'placed with the othol'll in tho noxt section. 
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to property must necessarily be a matter of opinion, and the judgment of one well ac
quainted with its situation and character, its surroundings and facility of mc.rket, must 
be more satisfactory than any description without such judgment. It is true, this, like 
all oral testimony, may at times prove unreliable; but its vallie can be readily and satis
factorily tested by cross-examination. • • • The difference in value before and after the 
location would be a valid test of that damage, and it would seem to be immaterial whether 
the testimony was admitted in this fOrul or in answer to a direct question as to the amount 
of the damage. In either case it must come as an opinion, and in either case it is a ques
tion of value." 

§ 1943. State of the La.w in the Various Jurisdictions: (1) Propert:7-V&lufJ. 
In all jurisdictions testimony to the value of a specific piece of property is 
now received, as not obnoxious to the Opinion rule. In a few jurisdictions 
the testimony has been received without raising the question.l Nevertheless, 
it may be said that no Court would reject value-testimony absolutely and in 
the ordinary form. It is for the variations from simple value-testimony that 
doubt and exclusion is found.2 

§ 1943. 1 Compare the rulings cited an/e. 1903. St. Louis I. M. & S. R. Co. v. Hall. 71 
§§ 711-720 (testimonial qualifications for Ark. 302, 74 S. W. 293 (total damage to land by 
value-witncsses). fire. admitted) ; 

2 Federal: 1813. Den v. Wright. 1 Pet. 73 Florida: 1887. Sullivan t. Lear, 23 Fla. 473. 
(value of land; admitted); 1843. Alfonso v. 2 So. 846 (property-value; admitted); 
U. S .. 2 Story 426 (value in general; admitted); Gcoruia: Rev. C. 1910. § 5875 (tcstimony to 
1886. Lehigh V. C. Co. v. Chicago. 26 Fed. 419 .. market value." admissible); 1873. Bruns-
(damage by taking; admitted) ; 1887. wick &; A. R. Co. v. McLaren. 47 Ga. 548 
Laflin v. R. Co .• 33 Fed. 422 (Bame); 1890. (damage under eminent domain; excluded); 
Montana R. Co. v. Warren. 137 U. S. 352. 11 1883. Cincinnati &; G. R. Co. v. Mirns, 71 Ga. 
Sup. 96 (damage by taking; admitted); 1896. 244 (aame; admitted); 1909, Miller v. Luckey. 
The Conqueror. 166 U. S. 1l0. 131. 17 Sup. 510 132 Ga. 581, 64 S. E. 658 (land-trespass; value 
(usc of a yacht; admitted); 1897. St. Louis I. before and value after must be stated) ; 
M. &; S. R. Co. v. Edwards. 24 C. C. A. 300.78 Idaho: 1919. Kirk v. Madareita. 32 Ida. 403. 
Fed. 745 (damage to cattle in shipment. ad- 184 Pac. 225 (lump-sum estimatell of damage 
mitted; quoted 8Upra, § 11l41) ; to pasturage, excluded) ; 
Alabama: 1851. Montgomery &; W. P. R. Co. Illirwis: the value of bnd may be stated; 
Il. Varner. 19 Ala. 186 (damage under eminent- 1864. Ottawa Gaslight Co. t. Graham. 35 Ill. 
domain taking; excluded); 1868. Alabama &; F. 349; 1870. Hayes v. R. Co .• 54 III. 376; 1871 
R. Co. t. Burkett. 42 Ala. 87 (same) ; 1878 Har- Cooper v. Randall, 59 Ill. 320; 1875. Keiths
aIeon v. Campbell. 63 All'. 277 (same); 1905. burg &; E. R. Co. v. Henry. 79 Ill. 294; 80 

Alabama C. C. &; I. Co. v. Turner. 145 All'. 639. also of damage under eminent-domain taking; 
39 So. 603 (mill site); 1906. Central of Ga. R. 1864. Ottawa Gaslight Co. v. Grabam. 35 III. 
Co. t~ Keyton. 148 Ala. 675. 41 So. 1118 (" State 349; 1870. Hayes v. R. Co .• 54 Ill. 376; 1871. 
if your property was damaged by the over- Cooper t. Randall. 59 Ill. 320; 1872. LafaYette 
flow." held improper. but "State the effect of B. & M. R. Co. v. Winslow. 66 Ill. 219; 1874 
the overflow on your bouses and lot." held Galena b. S. W. R. Co. v. Haslam. 73 III. 497; 
proper; if Juetice is to be regarded as a ma- 1877, Hyde Park v. Dunham. 85 III. 578; 1881 
chine for splitting hairs. then the machine Grecn v. Chicago, 97 Ill. 372; 1885. Spear v. 
worke very delicately in this State); 1921. Drainage Com·re. 113 Ill. 634; 1896. Chicago 
Burnett &; Bean v. Miller. 205 Ala. 606. 88 So. P. &; M. R. Co. v. Mitchell. 159 Ill. 406; 42 
871 (breach of contract to alter a bouse; N. E. 973 (contra: 1873. Chicago &; A. R. Co. 
difference betwccn value as it is and value as v. R. Co .• 67 III. 145); and the value of land 
it would have been. allowed) ; before taking and after taking; 1895. Pike v. 
Arkanaa,,: 1884. Texas &; St. L. P.. Co. t'. Chicago. 155 III. 656. 40 N. E. 567; whether 
Kirby. 4' Ark. 106 (damage under eminent a certain fact would affect the value is ad
domain; admitted); 1900, St. Louis. I. 1\1. &; missible; 1870. Hayes v. R. Co .• 54 III. 375: 
S. R. Co. v. Ayres. 67 Ark. 371.55 S. W. 15!l, lilli, Springfield &; N. E. Trnction Co. v • 
• rmble (witness may st.ate valuo before amI Warrick. 249 Ill. 470. 94 N. E. 933 (railroad 
after. ane! then total damages); 1902. St. fenoe; opinion that the amount of dumagc to 
Louis I, M. & S. R. Co. v. Jacobs. 70 Ark. 401. plaintiff by reason of stock trespass would be 
68 S. W. 248 (damage to cattle. excluded); $10 a year. etc .. held improper); 
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Indiana: vulue-testimony in general is ad- Roberts 1:1. Brown Co.; 21 Kiln. 253; 1885. 
missible: 1883. Yost v. Conroy. 92 Ind. 464; I>arsons Water Co. v. Knapp. 33 Kan. 756. 7 
ill pllrticular. the value of property: 1858. Pac. 568; 1888. Wichita & W. R. Co. v. Kuhn. 
Evansville R. Co. v. FitzpatriC'k. 10 Ind. 122; 38 Kiln. 676. 17 Pac. 322: 1889. Leroy & W. R. 
1860. Sinclair t·. Roush. 14 Ind. 451; 18132. Co. v. Ross. 40 Kan. 1305. 20 Pac. 197; 1889. 
Crouse u. Holman, HI Ind. 38; the value of Ottawa O. C. & C. G. R. Co. t>. Adolph. 41 Kiln. 
persunal property: 1870. Kirkpiltrick 1'. 602. 21 Pac. 6,13; nor even the diminution of 
Snyder. 3a Ind. 171; induding that of land: value after the taking: 1888. Wichita & W. R. 
1875. Logan~port 1:. McMillen. 49 Ind. 494; Co. v. Kuhn. as K:m. 1376. 17 Pac. 322; 1889. 
18713. Holten 1'. Board. 55 Ind. 199; 181;8. Leroy & W. R. Co. v. Ross. 40 Kan. 605, 20 
Johnson t·. Culver. 1113 Ind. 28!l. l!l N. E. 129; Pac. 197; yet the value before the taking and 
but not of damal(e under eminent-domain aCter the taking may be stated: 1880. Knnsas 
taking: 1858. E\,uns\'i!lc H. Co. v. Fitzpatrick. Cent. R. Co. v. Allen. 24 Kan. 34; 18S2. 
10 Ind. 122; 1860. Sinclair t·. Rush. 14 Ind.·151 ; Leavenworth T. & S. W. R. Co. v. Paul. 28 
1862. New Albany & S. H. Co. t'. Huff. 19 Ind. Kan. 820; 
318; IS75. Logansport v. :\lc:\lil!en. 49 Ind. KcnttlCky: 1901. Illinois C. R. Co. v. Smith. 
494; 1877. Bultimore H. Co. ll. Johnson, 59 lIO Ky. 203. 01 S. W. 2 (vulue of damage hy 
Ind. 247. 480; 1877. Baltimore P. & C. H. Co. eminent domain; excluded); 
t>. Stoner. 59 Ind. 579; 1878. :-:oah v. Angle. Maille: the vulue of personalty may be stated: 
63 Ind. 425; IS8:!. Hagaman tl. l\Ioore. 84 Ind. 1860, Haskell 11. Mitchell. 53 Me. 470; 1870. 
501 (benefit only); IS8a. Yost v. Conroy. 92 Whiteley 11. China. 131 Me. 202; 1878. Washin~-
Ind. 465 (examining the preceding rulings; ton Icc Co. 11. "Webster. 08 Me. 466; as well as 
quoted Bupra. § 1!l4:!); yet the value before the the value of reulty; 1875. Snow v. R. Co .• 65 
taking and after the taking nlUY he stuted: 1\Ie. 230 (land); 1839. Tebbetts v. Haskins. 16 
1870. Ferguson D. Stafford. 3a Ind. 104; 1875. 1\Ie. 285 (cost of a house); in the following case 
Fran!dort & K. R. Co. v. Windsor. 51 Ind. 239 the vlIlue oC mills was not allowed to be stated. 
(value of two halves as cut by railroad); 1882. us being on the facts a matter of common 
Indiunllpolis D. & S. R. Co. v. Pugh. 85 Ind. knowledge: 1860. Clark v. Walter Power Co .• 
281; 1906. Schmoe v. Cotton. 107 Ind. 3134. li2 Me. 77; 
79 N. E. 18·1 (morl!on,r "u judgm!'nt should Maryland: 1905. Baltimore B. R. Co. v. 
not be reversed merely because Il part or ull of Suttler, 100 Md. 300. 59 Atl. 654 (smoke-
the witnesses have stated the damag('s. instead nuislmee; expert testimony to tho amount of 
of the vulue. where the damages depend wholly damage and the diminution of land value. 
on the mlue befon' Rnd ufter th" injury"); excluded); 1906, Western Union T. Co. v. 
furthermore. while damuge to personalty muy Hing, 102 Md. 077. 62 Atl. 801 (vulue of trccs 
he estimated. if the datn also are given: cut. excluded); 1917. Western Union Tel. 
1870. Kirkpatrick v. Snyder. SU1ITa; yet land Co. v. Rusche. 130 Md ~ 26. 99 Atl. 991 (value 
damage caused by unskilful so\\;ng may not be: before und after lL trespass. allowed) ; 
1871. BisBell v. \Vert. 35 Ind . .54; MassacJwsttts: value may be stated. of realty 
Iowa: the value of personal property may be lL8 well as oC personalty; that ccrtain circ1Jm-
stated: 1865. Anson v. Dwight. 18 Ia. 244; stances would or would not affect value may of 
1885. Tubbs v. Garrison. 68 Ia. 48. 25 N. W. course also be stuted: 1873. Miller v. Smith. 
921; as well as the vulue of lund; but the 112 Mass. 476 (whether cribbing. etc .• affects 
damage done to pereonulty may not be stated: the value of horses); 1878. Chandler t>. J. P. 
1853. Whitmore v. Bowman. 4 G. Greene 149; Aqueduct. 125 Mass. 551 (for what purpose 
1865. Anson v. Dwight. 18 b. 2·14. '8emble; land was suited); moreover. the damage done 
nor the damage to land under eminent-domain by t'lninent-domain taking or otherwise may be 
taking: 1861. Dulzell v. Davenport. 12 Ia. 441 ; stated: 1847. Vandine 11. Burpce. 13 Mete. 288 
1865. Prosser v. Wapello Co .• 18 ·Ia. 330; (damage togardcn and nureery) ; 1847. Wyman 
1872. Cannon v. Iowa City. 34 Ia. 204; 1870. v. R. Co .• 13 Metc. 326; 1851. Walker v. Bos-
Russell v. Burlington. 30 Ia. 265; 1873. ton. 8 Cush. 279; 1853, Dwight t>. Co. Com·re. 
Harrisoll r. R. Co .• 36 In. 325; 1887. Lewis v. 11 Cush. 203; 1854. Shaw v. Charlestown. 
Ins. Co .• 71 Ia. 97. 32 N. W. 190; though the 2 Gray 109; 1863. Shattuck v. Stoneham 
value before the taking and after the taking R. Cn .• 6 All. 117; 186!). Swan t>. Middle-
may be stated: 1855. Sater v. R. Co .• 1 In. 6e;'[. 101 Muss. 177; 1874. Tucker v. R. ("-0 •• 
(Cole's cd.) 394; 1885, Henry v. R. Co .. !l Ia. 118 Mass. 547; 1893. Talt v. Com .• 158 MII.8B. 
308; 1861. Dalzell v. Davenport. 12 In. 440; 526. 52!). 546. 33 N. E. 1046; 1896. Benle II. 

1905. Panott v. Chicago G. W. R. Co .• 127 Ia. Boston. 166 Ml15s. 53. 43 N. E. 1029; on this 
"419. 103 N. W. 352 (damage under eminent- point compare the CBSes cited ante. i 714. 
domain taking. excluded); 1907. Iowa-Minn. under MII558chusetts. many of which involved 
Land Co. t>. Conner. 136 Ia. 674.112 N. W. 820 erninent-domwn taking; it has been ruled 
(contract Cor sale of land) ; that the value of a reversion subject to the 
Kamas: the vulue of land in general may be publie casement could not be stated: 1861. 
Btated: 1888. St. Louis K. & A. H. Co. t>. :Boston &: W. R. Co. v. O. C. & F. R. R. Co .• 
Chapman. 38 Kan. 310. 16 Pac. 695; but not 3 .All. 142: 
the damage by eminent-domain taking: 1878. Michigan: the amount of damage in eminent-
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domain taking l11ay be stated: 1886. Grand be stated: 1881. Fremont E. &: M. V. R. Co. 11. 
Rapids 11. R. Co .• 58 Mich. 1;47. 26 N. W. Whalen. 11 Nebr. 591. 10 N. W. 491; but this 
159; 1905. Withey n. Perc Marquette R. Co.. was overruled, and now the value before the 
141 Mich. 412, 104 N. W. 773 (personalty taking and after the taking may be stated: 
injured in a railroad collision; testimony to 1882, Republican V. R. Co. v. Arnold, 13 Nebr. 
the damage. allowed); and cases cited ante. 487. 14 N. W. 478; 1883. Burlington &: M. R. 
~ 716; Co. v. Schluntz. 14 Nebr. 422. 16 N. W. 439; 
Minnesota: not only may the value before the 1888. Northeastern N. R. Co. v. Frnzier. 25 
taking and after the taking be stated: 1872. Nebr. 55. 40 N. W. 609; though the total 
Simmons v. R. Co .• 18 Minn. 189 (explaining damage may not be stated. and this is applied 
Winona &: S. P. R. Co. v. Denman. 10 Minn. also to damage eaused by a trespass: 1883. 
267); 1872. Colvill v. R. Co .• 19 Minn. 285: Burlington &: M. R. Co. v. Schluntz, 14 Nebr. 
1873. St. Paul &: S. C. R. Co. v. Murphy. 19 423. 16 N. W. 439; Burlington & M. R. Co. to. 
Minn. 510; 1889. Emmons v. R. Co .• 41 Minn. Beebe. 14 Nehr. 472. 16 N. W. 747; 1888, 
133. 42 N. W. 789; but the total damage by Fremont E. & M. V. R. Co. v. Marley. 25 Nebr. 
the taking may be stated: ('!lSCS supra, and 145. 40 N. W. 948; 1902. Read v. Valley L. &: 
these: 1873. I..chmicke t'. R. Co .• 19 Minn. C. Co., 66 Nebr. 423. 92 N. W. 622 (the amount 
481; 1882. Leber v. R. Co., 29 Minn. 261. 13 of damage that would have heen suffered if 
N. W. 31; 1883, Sherman 1'. R. Co .• 30 Minn. the defendant had not acted as charged, 
228. 15 N. W. 239; 1!J08, Mandery t .. Mis- excluded); 1906, McCook v. McAdams, 76 
sissippi &. R. R. B. Co., 105 Minn. 3, 116 Nebr. 1, 106 N. W. !Jgg (damage by flooding): 
N. W. 1027 ("What was the damage, or Nevada: 1!J15. McLcod r. Miller &. Lux. 40 
how much less was the land worth, etc.?" Ne\'.447, 153 Puc .• 506,107 Pac. 27 (flowage; 
ullowed) ;1 so, for personalty, the diminution value before and lifter ullowed. but not "alue 
of value aftcr heing repaired may be stlltcd: of damage) ; 
1883, Johnston Han'cster Co. 1'. Clark, 31 New Hampshire: in this State the radil!al 
Minn. 167, 17 N. W. 111; in an earlicr case, position was early taken of refusing to allow 
which would hardly he followed to-day, the the vnlue oi anything to be directly stated: 
damage to crops was not allowC'd to be stated: 1826, Rochester t'. Chester, 3 N. H. 365 (Grc('n, 
1862, Sowers t'. Dukes, 8 Minn. 25: the fol- J .. " there is perhaps no species of property ill 
lowing case probably supercedcs this: 1898, the community, of the YlIluc of which the jury 
Robbins v. Willmar, 71 Minn. 403, 73 N. W. arc hetter acquainted, than houses and 
1097 (amount of damage to property~ by lands"); 1833, Peterboro 1'. Jeffrey, 6 N. H. 
water. admitted) ; 463. Upham, J.; 1844, Robertson v. Stark, 
Missi8simn: 1866, Whitfield v. Whitfield, 40 15 N. H. 113, Parker, C. J.; then came two 
Miss. 357 (valur. of personnlty, admitted); decisions limiting thib doctrine:1 183!J. Whipple 
J.HtJO, Board v. Hendricks, 77 Miss. 483, 27 So. 1'. Whipple, 10 N. H. 1:31 (horscs); 1840. 
613 (land "'alue, excluded, for reasons ob- BClird v. Kirk, 11 N. H. 401 (sl('ds); but th" 
scllrely stated) ; fOJ mer position WliS again resumed: 1850. 
lrlU18ouri: the vwue may be stated of per- Hoitt v. Moulto;" 21 N. H. 591; 1851. COIl-
eonalty: 1873. Cantling v. R. Co., 54 Mo. 391; cord Railroad 1'. Greely. 23 N. H. 243; 1853. 
86 well as of renlty: 1868, Thomas v. Mallinc- Marshall v. Fire Ins. C{) .• 27 N. H. 162; 1864. 
krodt, 43 Mo. 65: and the damage by eminent- Low t'. Railroad, 45 N. II. 381; finally, thiR 
domain taking may be stBted: 1576, Tate v. unfortunate hcterodoxy was abolished by 
R. Co., 64 Mo. 153; 1886. Springfield & S. R. statute: Pnb. St. 1891, c. 224, § 22 (opinions 
Co. I). Calkins, 90 Mo. 543, 3 S. W. 82; 1888, 8S to .. v!lluc of any real estate, goods, or 
St. Louis v. Ranken. 95 Mo. 192.8 S. W. 249: chattels," arc admissible from qualified 
1896, Union Elev. Co. v. R. Co .. 135 Mo. 35:>, witness6!) ; 
36 S. W. 1071; but apparently not of damage New Jersey: 1873. Hliulenbeck v. Cronkright, 
done to personalty: 1899, Sallee v. St. Louis, 23 N. J. Eq. 413 (value of realty; admissible); 
152 Mo. 615, 54 S. W. 463 ("amount of damage New York: in this State there came first alin(' 
done to the wagon and harness," excluded); of rulings favG7~hle on the whole to th" 
1906, Southern Mo. & A. R. Co. v. Woodard, reception of value-testimony; 1840, Brill v. 
193 Mo. 656. 92 S. W. 470; Flagler, 23 Wond. 356 (dogs: admitted) ; 
Montana: 1905, Watson v. Colusa P. M. &; 1840. Mayor r. Pentz, 24 Wend. 675. 8emble 
S. Co., 31 Mont. 513, 79 Pac. 14 Gand (in gsncral; admitted); 1842, Dunham v. 
injured by smelting works; value before Simmons, 3 Hill 600 (damage U' a horse; 
end after, admitted; opinion obscure) ; excluded); 1843 Paige tI. Kelley, 15 Hill 604 
Nebraska:" the value oC personalty may be (coet of raising a sunken boat; excluded); 
stated: 1882. Keith n. Tilford. 12 Nebr. 275, 1847, Lamoure to. Caryl, 4 Denio 373 (services 
11 N. W. 315; 1894, Western H. I. Co. v. admitted); 1847, Howard v. Ins. Co., 4 Denio 
Richardson, 40 Nebr. 1, 9, 58 N. W. 597 (the 507 (vnlue of stock of goods; admitted, dis-
lump valur of " stock of goods); as well as tinguishing. but not satisfactorily. Phenix Fire 
that oC rpl~y cases cited infra; it was Ins. Co. v. Phiiip, 13 Wcnd. 81) ; 1847. Joy v. 
originally h • . r! that, in eminent-domain Hopkins, 5 Wend. 84 (personalty; admitted): 
taking, not even the value after taking could 1849. Morenouse v. Mathews. 2 N. Y. 514 
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(dA'llllge to animals; "xcluded); during tho 
sAme period. however. there were rulings 
(Norman ~. Wclls being thfl lending one) ex~ 
eluding valu~stutcmcllt8. l1li already men
tioned (ante. § 1940). on the th"ory t.hut they 
invohred mt're spcculatio!l or guCBlling; these 
rulings are notcd arne • • 663; the I:1w being '.n 
this statc of uncertuinty. the decision ill Clark 
~. Baird. 11SS3. !l N. Y. 1M. set the Question at 
rest. from the point of view of both theories. by 
holding valu~statenl'!Dt8 in geneml proper; 
and this hus 1>Ce1l subsequently adhered to: 
1866. Robertson r. Knnpp. 35 N. Y. 92; il:l91. 
Roberts r. R. Co .• 128 N. Y. 465. 28 N. E. 486; 
disposing of the applll'Cnt contrary ruling in 
Avery r. H. Co .• 1890. 121 N. Y. 31.24 N. E; 
20; but it may he bUPPOSed that the ruliIJRlI 
of Dunham 1'. Simmons and Morehouse 1>. 

Mathcws. &uprfl. l1li to damage to pel'8Onalt~·. 
would still be followed; morcovcr. the doctrin!) 
of Indinna Imd a few other jurisdictions. noticed 
alxlve. thut in takin/( of land by eminent 
dOl:lain 8Ultcmcnts 1\8 to tho whole amount of 
damage arc not receivable. though statemcnta 
of the "n1ue before the taking and after tho 
t3king are reccivahle. has been Ildopted in N I'W 
York; IS91. Roberts 1>. R. Co .• 128 N. Y. 455. 
28 N. E. 486; 1893. Sixth Av. R. Co. f. EI. H. 
Co .• l38 N. Y. 548. 552. 34 N. E. 400; however 
in Solomon r. R. Co.. l!i86. 103 N. Y. 436. 9 
N. E. 430. there had been an effort to hark 
back to the doctrilll' of NOillIan tl. Wells. 
8upra. by saying that a speculative estimate of 
value would not always be ndmiB8ible; and a 
little later this:s founc!. taking definite shape in 
rulings that an (,'Stimate of wbat the vnlue of 1m 
estate would now have been had the right of 
takin!!' not been exercised would be improper; 
here. however. the Opinion rule seems to be th!) 
~ubordinllte one. and the msin. considera'don ill 
that the ~.atcment is 8 mere speculr.tion or 
gIlCB8. i. c. an employment of the old doctrino 
above n1luded to; the diB8Cnting opinion of 
Gray. J .• in the Roberta eBIIC suiliciently shoWl! 
the fnllacy of thi" "jew; it IICCms. however. to 
be still the law: 1889. McGean ~. R. Co .• 117 
N. Y. 210. 22 N. Y. 957; 1891. Roberts ~. R. 
Co. 128 N. Y. 465. 28 N. E. 486; 1892. Becker 
v. R. Co .• 131 N. y. 513. 30 N. E. 400; lOOt. 
Shaw 11. N. Y. E1ev. R. Co .• 187 N. Y. 188. 79 
N. E.9S4 (rule of Roberta 11. R. Co. held not to 
exclude olCrtain opinions of valee) ; 
North CaTolina: 1008. Wade 11. Carolina T. 4: 
T. C>., 147 N. C. 2111. 60 S. E. 987 in 
land-value by telegraph structure. aIlo~ed) ; 
North Dakota.: 1897. Anclen!On l>. Bank. 6 N. D. 
497,72 N. W. 916 (""a1ue of a note; 
~ert w&timony exeluded) : 
Ohio: a statement 88 to the damage by 
elilinent-domain taking is not receivable: 
1855. Atlantic 4: G. W. R. Co. 1>. Campbell. " 
Oh. St. 585; 1856. Clevl'llUld &: P. R. Co. 1>. 

Ball. 5 Oh. St. 573; yet the value before the 
taking and ruter the taking may be etated: 
Atlantic &: G. W. n. Co. ~. Campbell. IfUpra, 
""I/I~; C. &: P. R. CoO. 1>. Ball. 3upra; 

• 

Okla1wma: 1895. Coyle e. Baum. 3 Okl. 695. 
41 PIlC. 389 (personalty; value before and after 
injury may be 8tated); 1903. Tootle r. Kent, 
12 Okl. 674. 7:l Pac. 310 (tottJ damage to 110 

Btock of goods converted. excluded); . 
OrC(Jon: 1882. Port:and ~. KlUllm. 10 Or. 381 
(damagll by I!minent-domain taking ;ndmitted); 
19(}1. Pacific L. S. Co. 11. ·,lurray. 45 Or. 103. 
76 Pac. 10711 (tresp6.'18 by sheep; amount of 
damages. I'_'<duded; citing prior CIIIICS in this 
jurisdiction); Hila. Portland r. Tigard. 64 Or. 
4(}1. 1:.>9 Pac. 755 (~trcct. benefits; expert 
t('stinlOny to the amount of benefit and damage 
n1lowed); 11118. Boyd 11. Grove. 8U Or. 80. 173 
Pac. 310 (trespass by shccl); value of land 
before and after thl) ttl·spas.~. admitted. but 
nut .. categorically the Qunntum <If damages") ; 
i'"nnsyirania: the value of personalty roilY he 
stuted: 1840. Clark r. Spence. 10 Watts 336; 
1843. Bingham tl. Rogere. 6 W. &: S. 501; 
1845. Whitesell r. Cmne. SPa. 371; 1846. 
McGi1\ r. Rowhmd. :? I'a. St. 452; 11SS9. Mish 
r. Wood. 34 Pa. 452: 18i5. Adams Expr. Co. 
r. Schlessinger. 75 Pa. 24S. 25G; as wcll BS 

the Ynluc of realty: 18:.!6. Kellogg r. Krauser. 
14 S. & R. 141: 18:14. Ley r. Huber. 3 Watt8 
aG8; 1859. Searle ~. R. Co .• 33 Pa. 63; 1861. 
Eust Pa. n. Co. 11. Hiester, 40 P .... 55; 1002. 
Brown to. Corey. 43 Pa. 495. 506; 1864. East 
Pa. n. Co. 17. 1I0ttenstine. 47 Pa. 30: IS6S. 
Pt'nnsylvania R. Co. r. Henderson. 5: Pa. 321 ; 
IS69, Delaware L. &: , ..... R. Cu. V. Burson, 61 
Pa. 369; 1873. Pittsburgh V. & C. R. Co. 11. 

Rose. 74 Pa. 369; 1876. Pennsylvania &: K. Y. 
R. Co. 11. Bunnell. 81 Pa. 426; 1886. l'itt8-
burgh V. &: C. R. Co. r. Vance. 115 Pa. 332. 
8 At!. 7&1; furthciI\lOre. in eminent-domain 
taking. the value before and ruter the taking 
may be stated: 1862. Drol\'n 11. Corey. 43 
Pa. 495. 506; 1864. E!\8t Fa. R. Co. 11. Hotten
stine. 47 Pa. 30; 1876. Pennsylvania &: N. Y. 
R. Co. 11. Dunnell. 81 Pa. 42G; lUI well 88 the 
totsl dsmage: 1867. PennsylvlUlia R. Co. 11. 

Bnmer. 55 Pa. 319, 321. 3~mblil; 1871. White 
Deer Creek Impr, Co. 11. SMaaman. 67 Pa. 
420; 1896. Lee 17. Water Co .• 176 Pa. 223. 35 
Atl. 184; 88 to emincnt-domain takinp:: 
Contra. 3tlllblil: 1908. Byrne ~. Cambria & C. 
R. Co., 219 I'a. 217. 68 At!. 672; but the stat
ute of 1915. April 21. Dig. 1920. § 21S6. 
reet'lted the original rule; . 
Rh~ leland: at first the damage b:;' eminen:
domoin taking W88 allowed to be atated. 
though by expcrbJ only: 1856. Buffum 17. R. 
Co .• 4 R. I. 223; 1860. Howard ~. Providence. 
6 R. I. 514; but in Tingley 1>. Providence, 
1887.8 R. 1.409. thill practice WIUI abandoned; 
and while the witness W88 allowed to state 
market values befoN And after. he was pre
hibited from stating the fact or the amount 
of total damage exceeding benefit; follol\'ed 
in Brown r. R. Co .• 1878. 12 R. I. 238; 
&uth Carolina: I!}OI. Dent 1>.1\. Co .• 61 S. C. 
329. 39 S. E. 527 (darnR&I"l under eminent 
domain; admitted); 
S01I.Ih DakoltJ: 1900. Schuler n. Roard. 12 S. D. 

146 



• 

§§ 1933-1078J VALUE 

§ 1944. f.ltate of the Law in the Var.ioW! Juriadictions: (2) Other Values 
(Servicel, Personal Injuriel, Breachel of Contnct, etc.). In dealing with other 
values, the Courts art' apt too oftcn to sce somc violation of the Opinion 
rule in thc most straightforwarrl and practical qucstions.1 or thc remaining 

460.81 N. W. $!JO (totul damn~e by I'minen, 11'1'6. Dushalle r. lIm.edict. 120 U. S. 647. '7 
domain; uIlO\\'l'u): Sup. !lilt) (damugc by loss of scr ... ic"s; ex-
rNmr .• Ul': 1!l(}I. Wray v. Knox"ilI" L F. ,I.:; elllded bl'clIlJ~e not IIcrompllnied by fnete); 
J. H. Co .• ll:l Tt'IlIl. 5H, 8:? S. W. -I,; (d1>mllgo ISSS. DuO"r r. l(illl(. 10 Cal. 341 (I!xcluded); 
hy hiking IlIlId. nllowcd; sf'ttlil1~ I. prior 1!lOS, Ft'rry r. Ht'lldcrson. 32 D. C. App. 41 
"IJllfliet of rlilillg~) ; (buildill~ sliperillt\'ml<'nt's scr ... ie(·s); IS7.'S, 
7','X.18: Btlltl'nll'nt~ us to l:I"'I· ... "lul· <1m C""'''Y v. Cllmpbdl, 5!! Ind. 158; 18S0, 
TI'Cei ... llblc: 1~~6, HUllS o. Chou:;s:.rd. I, Tex. Jolm,oll 1'. Tholllpson. 72 Ind. 1 iO; 1898. 
59:? (mill.Hite); Clurk r. Elsworth. 104 la. 442, 7~ N. W. to:!:1 
l"'Tmonl: INS, I..Ullrl'llt r. Vlluglm, 30 Yt. ("ttorpey'li 6rr ... irl'S); 19()!':l, Croft 1>. Chicago 
94 (personalty: IIdlllitt('(l); 18(00. Crnn~ r. R. l. & P. H. Co., 134 Ia. -Ill. lOll N. W. 7!!:l 
Northfi~ld, a2 "t. 1:?0 (slIl!le) ; (wif"s IIl'ndel's); )!lOi. Morchf·a<!·11 Trustl'c to. 
WlUhinoturl: IS!J!!, :';l'lIttle ,~ ~I. H. ('o.~. _o\n<lerson. 125 Ky. ii, 101.1 S. W. 3';0 (attor-
Gikhd~t. 4 WII!!h. 50~J, 51:l, 30 J'nc. 738 nl'Y's sCl'\"i~('s): IS!li. Fowl •. ,r to, Fowler, III 
(dnmnge to hUH\ by Ulking; 1I110WIIIM) ; Mich. 676, :'0 N. W. a:lO (s(·l'\·ic.!M 011 a fnrm) ; 
]{J'H, Inll:l'IIm v. Wislilmh Boom Co .. a5 "'"sh. IbiO, Allis t'. Dn~·. 1-1 Minn. 518 (attorney' .. 
191. ii I'llI'. :14 (\,IIII1C of rClllty hdorc lind J!(!" .. ie(·s); IliO!. ('1I1I1/I\lU r. Akeley. 82 Minn. 
IIft"r iujury. Ilncl \'nlu" of IK!rsonnity d.~tl'(ryed; 354, 85 N. "'. I 7f) (I.'g,1! IWn'iecs); ISS7. 
allo\\,rd); 11105, .J"hn~on t·. TaeolJlu, 41 Wush. Hur.'~. H. Co .. !H :'Ito. 260, i S. W. 1 (damllg,· 
51, 82 Pill'. IOU!! (\'uluc of bClIE'fits to lenIty; by loss of 8cn'i~l" ");"lu<1l'd); 1899, Sprllgtle 1'. 

S. ,~ 1\1. It. ('0. v. Gildlrist, fol\owl'd); 191i, 8"11. 152 1\10. a:!i, 5:l S. '1\'. 1074 (vnlur. of 
King County ~. Joyce, !l6 WlIsh. 520, 165 Pal'. hou",'kl't'pillg sen'iel'II); 1&\5, Alt r. Fig Syrup 
31l!l (r'mdclIlnalion of Innd; that henefiUi Co., 19 Nc\,. 1W, 7 }'" ... 174; 1902, Hurris T. 

would ollt.weigh damnge, lI\loWOO); Smith, 71 N. II. :laO, 52 .o\tl. f\54 (hrmling 
B'r,,1 Virginia: 1884, Hllilrolld Co. r. Foreman. wood); ISi6. WiIIillmM v. Brown, 28 Oh. l't. 
24 W. Va. 6i3 (dlllllllgc IW eminl'nt-domain 551 (IIttol'lll'Y's !w.r\'kes); 189S, Ward r. n. 
tnking; ndmilted); limO, Bhir v. (harll'stor., Co .. 5.'3 S. C. 10. ao s. Eo .594 (::er ... i~e" of Ii 

43 W. Va. G2, :?6 S. E. :141 (\'1\111(> Ilfter tnklllg; phy~iciall); ISHS, CalllP r, Histine, 101 Telln. 
admitted); WOO. I'i:ny r. n. ('0 .• 4i W, Va. 534. 47 S. W. 10<JS (slime); 1901, WatriNII r. 
467 . .'35 S. E. 9i.'3 (\'I\luo bl'{oro nnd ruter is Tl'l~ndall. i4 Vt. 5-1, 52 At!. lIS (\'IlIue of 
11Inne nllownble) ; boarding'HCr\,ic('s); 11'\J6, Turnt'-I' 1'. H. CD., 
WUiCOII"ill.· the \'allie of property may};l) 15 Wa.-h. 21a, 46 PIle. 24:i, ,emble (attorney's 
stated: 1867. Noonan r. 11~II'Y. ~2 Wis. 35; time, exeltlded). '. 
but as to d,WlIlgC Of benefit. done to land, tl:t're P&ltIlON.\L I NJCRlES: in the following C8I!l'.!I, 

hIlS bern some fluctuation; thero first occur an estimate of the dumllge donr by " p"..lIIOnaJ 
the following flwombl" ruHngs: 1851, !\Ii!- injury is excluded, thou'lh son1ctimcs tbo ruling 
waukee & M. It. ('A). r. Eblc, 3 Pinney 33-! is applied only to the vlnintilf's own eetimate: 
(whether and how /J. railroad would incrcas£' or J8S6, Little Hock M. H. & T. n. Co. Il. Haynes. 
diminillb land value); 1854, Cole tl. Clarke. 47 Ark. 500, 1 S. W. 774 (plaintiff himselO; 
3 Wis. 327 (on a 'quantum meruit,' whetber 1&17, Central R. & H. Co. r. Kelly, 58 Ga. 110; 
plaintiff's work had on the "'holo benefited de- 1880, Thomas r. Hamilton, 71 !nd. 277; 1870. 
fendlllll's premiscs); I.ilt. as regard to damage TelTt 1>. Wileo::, 6 l~lIn. 55; 1%6, Wileox to. 
by land-taking or bighway·improvements. a. Leake, 11 Ln. .\11. 1 i9; )' ,,~~ Cincinnati 
etatementofthcwholcamountisnowl'xcluded; Trnctio::\ ~o. I'. Stcphcnll, 7b (11 171.79 N. E. 
180,. Farruild t'. R. Co .• 21 Wis. 435; ~872. 235 (father's opinil)n of \'1.1,." of child'l! su-
Church Il. Milwaukcc, 31 Wis. 520; but H,o vicl'!!, (!xcluded); 1003. Tt'JI01:)Y Il. Rapid City. 
value before tho taking and after the taking 17 S. D. 283, 96 N. W. 00; 188S. Bain Il. 

may be stated: 1869, Snyder 1:. R. Co., 25 Cushman, 60 \'to ~43. 15 AtI. 171 (plaintiff 
Wie. 65; 1875, Hutchinson r. n. C.o., 37 Wis. hims!'l!); 1003, DeWald r. lug\e. 31 "'·&IIh. 
610; 1883, Neilson D. R. Co .. 58 Wis. 520.17 616. 72 Pac. 469. C07wa.· 1005, Roundtree 
N. W. 310; there is also the following ruling: fl. Cbarleeton &: W. C. R. Co., 72 S. C. 474. 52 
1883, Watson 11. R. Co., 57 Will. 3.')1. I':' N. W. S. E. 231 (plaintiff n1lowl.'d to teetil.v to th" 
468 (probable cost of Icnd-improvcm{'nts; money amount of injury to Iter health). 
t'.J:c1udcd). CONTP.ACT·" rlON'I'ERFOIUIANCE: 1914, Troy 

§ 19". 1 On all these tOpi(,lI, compare alllO L. & C. Co. v. Bo~m'cll, 186 Ala. 400, 65 So. 
tht' rulings cited ante, U 715, il6, which some- HI (dalllage to hOllse by non-pcrfomlaJlcc of 
times imply a rule 011 the present subject: contract to slipply gutters. cxcluded); 1847. 

l'ERvlcr;s: tho testimony is ndmittcd in Pierson v. Wnlla<;c, 7 Ark. 291 (damr'ltfi by 
the following e8!!C1!, exeept WI otherwise 1I0ted : non-payment, oxcl"dcd); 1!)()2, Foote &; D. 
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§ 19« OPINION RULE [CHAP. I,XVI 

classes of values, nothing speci.':!l need be said; except that in personal
injury cases the exc:usion of opinions of value is per·haps reasonable, not 
because of the Opinion rule (which wouln insist on the grounds being sub
stituted for the inference), but because there are no precise grounds, i. e. , 
the injury is one not capable of being stated in terms of money, except so 
far as it involves the loss of income or support. Nevertheless, so long as the 
Jaw gives compensation in the shape of money, there is an inconsistency 
in excluding estimates in money. 

3. Risk (Increase or Materiality) 

§ 1946. principle. Whether ~xr~rt te;;timony by professional insurance 
men is receivable to t"'trow light upon the effect of a given circumstance in 
forming a "material risk" or in causing an "increase of risk," has been the 
subject of a controvcr<;~' mote than a hundred ~'ears old, a controversy 
main1y due to the failure to distinguish the different issues which may in this 
or that case be involved .. and impossible to settle until a clear appreciation 
of thl::: difference of issues is gained. 

The general question, whether a given circumstance has increased a risk, 
either represents or is dosely connected with at least four distinct issues, 

Co. v. Malony. 115 Ga. 985. 42 S. E. 413 134 Ky. 424. 120 S. W. 364 (libel on the plain-
(damage to business by breach of contract. tiff by publishing a forged testimonial for pills; 
excluded); 1873. Linn v. Sigsbr:e. 67 III. 75 physicians' testimony that a testimonial of this 
(trade lost by breach of eontr let restraining sort was dnmaging to the person's repute. 
trade. excluded); 1867. Mitchell ~. Allison. 29 held improper; on the record. one of the 
Ind. 44 (damage by failure to perfor!ll. ex- most unjust of quibblep); 1898. Burton 11. B. 
eluded); 1870. Ferguson v. Stafford. :33 Ind. S. C. Co .• 171 1\ll15s. 437. 50 N. E. 1028 (value 
164 (amount gain~d if contract had Ix>.cn of the use of ill\'entions. allowed); 1913. 
pcrfolmcd. uliowcd); 1882 •• -Ec:,a L. Ins. Co. Nelson Theatre Co. v. Nelson. 216 Mass. 30. 
li. Nexscn. 84 Ind. a47 (value of life insurance 102 N. E. 926 (value of a theatre le8.l!ehold. 
policy. allov!Cd); ISQS. Ironton Land C-o. v. b8.l!ed on gross recE!ipts and net profite. held 
Butchart. n !\linn. 39. 75 N. W. 749 (value not improperly admitted in discretion); 1899. 
of .Iand with a contract performed and un .. · Graves 1'. Kennedy. 119 Mich. 621. 78 N. W. 
perfol'lIled allowed); 1872.' Fitzgerald v. 667 (\'a1ue of insurance business bought. 
Hayward. 50 Mo. 521 (damage by non- allowed); 1912. Eesley Light & P. Co. v. 
performance. allow(:d); 1901. U. S ..,. McCann. Commonwealth P. Co .• 172 Mich. 78. 137 N. W. 
41) Or. 13. 66 Pac. 274 (amount. of damage Se3 (cstimate of proportiO!l of cost of coal 
frum breach of contract. E!xclud !d) ; 1882. us,'d. due to obstruction of water-power. ad-
Jones ~. Fuller. 19 S. C. 66. 70 (marriage-· mittod; iiberal opinion by Stone. J.); 1907. 
promise; estimate by persons knowh,g the Crosby v. Wells. 73 N. J. L. i!lO. 67 Atl. 29,5 
circu:nstances of the parties. allowed); 1876. (whether oil lands were profitablc territory. 
Waco Tap R. Co. v. Shirley. 45 Tex. 375 (prob· or not. allowed). 
able cost of completing a contract allowed). The following crudely phrased statute aims 

SUNDRIES: 1915. Dowagiac Mfg. Co.. v. to liberalize the practice in patent causes: U. S. 
Minnesota M. Plow C.o .• 235 U. S. 641. a5 Rev. St. 1878. § 4921. as amended by St. 1897. 
Sup. 221 (reasonable royalty. :\5 measure of Mar. 3. c. 391. § 6. and St. 1922. Feb. 18. 
damages for infrill!?,ement of patent); 1897. e. • § 8 (patent infringement; if damages or 
Arkansas M. R. Co. v. Griffith. 63 Ark. 491. profits "lire not susceptible of calculation and 
39 S. W. 550 (by a falmer. 8S to th"! cost of his determination with reasonable eertainty. the 
lhin!?,. admitted); 1904. McCrary v. Pritchard. Court may. on evidence tending to establish 
119 Ga. 876.47 S. E. 341 (amount of damages the same. in its discretion. receive opinion on 
by false representations. excluded); 1911. Jsn- expert tcstimony. which is hereby declared to 
kins v. Commercial Nat'l Bank. 19 Ida. 290. 113 be competent and admissible. subject to the 
Pac. 463 (wrongful foreclosure of b mortgage. general rules of evidence applicable to this 
excluded); 1909. Foster-Milburn (;0.11. Chip-no character of testimony"). 
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§§ 1933-1978] INSC'RANCE RISK § 1946 

for each of which the problem of the Opinion rule's application must 
receive an independent solution. (1) The question ma~· be whether an 
insurance broker has fulfilled his duty to his principal (the insured) 
which requires him to provide by new policies or new clauses against any 
change of "risk" (i. e. of circumstances possibly affecting the property's 
status with reference to existing policies) brought to his D0tice. (2) The 
question l11ay be, in an action for the mllle of property confiscated, whether 
the owner of property near to a new public servitude, e. g. a railroad, has been 
injured by it with reference to (a) ail al~tual increased danger from fire, or 
(b) an increased expense necessarily imposed upon him for insurance, whether 
or not the danger has in fa,::t increased. {~) The question may be, in an a~tioll 
by an i'iumred agai1Ust the insurers, whether there existed at the making of 
the contract an undisclosed or misrepresented circumstance "material to the 
risk," or ,,:hether there has since been an "'increase of risk," wllich circum
stance or incr'_ase, by not having been communicated according to the terms 
of the policy, has forfeited the policy. These differeni. issues may be examined 
in order: 

(1) Insurance broker's duty. The solution here can best be illustrated by 
the following case: 

1833, Chapman v. Walton, 10 Bing. 57; an insurance broker received a letter from the 
insured, announcing the alteration of the voyage in certain respects, aDd was told to "do 
the needful" \\;th it; he procured certain alterations in the policies, but the ship was lost 
at a place not coyered by the altered policie:;, and the broker was sued for breach of duty. 
'I1NDAL, C. J.: "The point to be determined is, not whether the defendant arrived at a 
correct conclusion upon reading the letter, but whether, upon the occasion in question, he 
did or did not exercise a reasonable and proper care, skill, and judgment. This i:; a ques
tion of fact, the decision of which appears to us to rest upon this further inquiry, viz., 
whether other persons exercising the same profession or calling, and being men of expe
rienCE' therein, would or would not have come to the same conclusion as the defendant . 
. . . It is not a simple abstract question, as is supposed by the plaintiff, what the words of 
the let.ter mean. It is what others conversant with the business of a policy broker would 
have understood it to mean, and how they would have acted upon it under the same cir
cumstances. . . . This conclusion, it appears to us, neither judge nor jury could arrive 
at from the simple perusal or the letter, unassisted by evidence; because they l\'ould not 
have the experience upon which a judgment could be fonned." 

This result is not to be questioned. The case is the ordinary one of the pro
priety of professional conduct, and it is obvious that skilled aid must be 
employed to explain to the tribunal the situation as it would be understood 
and dealt with by a person of ordinary skill in the profession. Thus, inci
dentall~r, the question may arise whether a particular circumstance, e. g. the 
stopping at a specific port not mentioned in the original policy, would by pos
sibility so affect the attitude of the i1lsurer that the broker as a prudent agent 
ought to COVl:r it by a new clause. 

(2) Injury to property by eminent-domain process. Here we assume that 
by the substantive law the owner may include in his bill of damages (a) an 
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actual increased danger from fire, or (b) an increased expense necessarily 
imposed for insurance, irrespective of actual increase of danger. As to the 
employment of expert testimony on the first point, the question is the same 
as one to be taken up under the next head (3) (a), and it is enough to refer to 
what is said there. As to its employment on the second point, there can be no 
doubt of its propriety. The issue is, Can the owner get insurance at the 
same rates as before? and insurance experts are certainly capable of helping 
the jur~' to determine whether he can or cannot. 

(3) U ncommllnicaied "increa8e of risk" or "mi8represeniation of material 
facts," a8 forfeiting a policy. (a) Here let us first assume that the issue is 
wheSher there ha~ been an actual (or objectively real) increase of danger by 
the subsequent circumstance, or whrther the preexisting and concealed cir
cumstance was actually (or, in objective reality) "material," i. e. made the 
fire-danger greater than it would have been. On this assumption, it is a fairly 
disputable question whether any expert testimony is needed to aid the jury. 
Certainly, on some points they clearly do not need it: 

1853, Hill., v. In.y. Co., 2 Mich. 479; the fact of pending litigation was not disclosed, 
and the opinion of underwriters was offered to show it to be material, inasmuch as "the 
insured might be tempted to fire his property, of"in case of accidental fire, be less disposed 
to make exertions to put it out, or less vigilant to insure against fire." Wnw, P. J.: "This 
is not a question of science or skill; ... it i .. a mere deduction of reason from a fact, 
founded upon the common experience of m!!"!Ikind that a man may be tempted to do wrong 
when placed in circumstances '\'here his cupidity may be excited. A jury does not need 
evidence to convince them that this lIlay be the effect." 

It seems clear, from this point of view, that the use of expert testimony 
mayor may not be necessary according to the nature of the circumstance at 
issue in each case. There should be a liberal leaning towards the use of such 
aid whene\'~r it is by possibility useful; but at any rate, there can be no hard
and-fast rule against it. This doctrine is well set forth in the following opinion: 

1853, RANNEY, J., in Protection Ina. Co. v. IIarmer, 2 Oh. St. 457: "The application of 
the doctrine to cases of insurance is as obvious and easy as to any other. A fact concealed 
or 110t communicated is claimed to have been material to the risk assumed; because from 
its probable or necessary result<;, it increased the chances of loss. The question is, did it 
so increase them!' .'If the answer can be given from ordinary experience and knowledge, 
the jury must l'(.'SPolld to it unaided. . . . In of life and marine insurance, such 
[expert) testimony may often become indispensable... • . Incases of fire insurance, it is 
more difficult to see when a necessity for such evidence could ever arise. But I am not 
prepared to say that it might not, and if it did, no doubt it should be governed by the 
same principles. It is therefore impossible to say that the opinions of witnesses are never 
to be received in determining the materiality of facts not disclosed; much less can it ~ 
said that they are to be received in all cases. In eech case it must depend on the nature 
of the inquiry. . . . There was nothing in the question raised here [whether the fact of 
a suspected incendiary fire, shortly before, was material) requiring either science or skill 
to determine. The effect that a previous fire might have upon the safety of the build
ing therea(ter could be as well understood by one man as another. Every man of sense 
would know that it would depend entirely UPQn the cause of the fire." 
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1896, TAFT, J., in Penn fl.!. L. bU!. Co. v. M. S. B. d: T. Co., 19 C. C. A. 286, 72 Fed. 
·128, 430: "If it requires sC!ieniific knowledge or peculiar skill to trace the possible causal 
or evidential connection between the fact claimed to be material and the loss or death in
sured against, then, of course, the testimony of those learned in the l1ecessar~: science, or 
trained in the particular ('raft, should be furnished to the jury, to enable them properly 
to estimate the weight which n reasonably prudent insurer would naturally give to the 
fact, in his calculation of chances. But where the calculation of the chances involves a 
consideration only of facts of e\'eryda~' life, of the motives of men living in the same com
munity with members of the jury. and of those ordinary physical and natural causes of 
which every man is presumed to have an understanding, it is difficult to why an insur
ance e.'(aminer should be pem1itted to influence the jury by giving his sworn opinion on 
the very issue which they are assembled to try, and of which they are to have 
the same opportunities upon which to found a reliable judgment a.'l he. It is true, he may 
have had occasion, in his business, to consider and weigh facts of this character, for this 
purpose, mu('h more frequently than the jury, but that not render his opinions on the 
facts competent evidence .... Certainly, there is the same ground for excluding the in
dividual opinions of insurance men [in life insurancel upon the materiality of particular 
facts as in marine and fire insurance. Of course, the evidence of physicians as to the tend
ency of diseases and bodily conditions or habits to shorten life is competent, but insur
ance 11<en !!ore not experts upon these subject~. Facts other than those relating to the health 
and habits of the applicant usually either relate to the motive of the applicant to destroy 
himselC, or increase the probability of death by exposure to bodily injury. Of the mate
riality of this class of facts the jury can judge quite as well as one E.xperienced in passing 
on insurance risks. They are within the common knowledge of mankind." 

(b) But is the above assumption of (a) correct? Is it true, in the words of 
the judge first quoted, that "the question is, Did the {act concealed or not 
communicated, from its probable or necessary results, increase the chances of 
loss?" Are we investigating the objective reality of an iricrease of danger, or 
is our true purpose of inquiry something quite different? The latter, it seems 
clear. The inquiry before the Court in such a case is, in truth, Is the circum
stance in question one which would have influenced the insurer (or promiser) 
to fix a higher rate of premium? In other words, not the objective reality of 
an increase of danger is involved, but the relation whi('h the circumstance in 
question subjectively bears to the insurer's settled classified terms of charge. 
When the policy is agreed to be void "if any material fact or circmnstan(~e 
has not been fairly represented . • . or if, without the assent of the Company. 
the situation or circumstances affecting the risk shall be so altered as to cause 
an increase of such risks," the proviso is inserted with reference to the COurse 
which the insurer would have taken, had he in view or those fads been enter
ing anew 'upon the contract, i. e. with reference to his either increasing the 
premium or refusing the insurance altogether, as induced by the circumstance 
in question. Thus the word .f risk" does not mean "actual danger," but 
"danger as determined by the insurer's classification of the various circum
stances affecting the rate of premium." Our main inquiry, then, is as to the 
insurer's schedule of classified "risks'" (i. e. combinations of circumstances); 
and as we may desire further evidence than his own word for it, we may 
examine, secondarily, the usage of insurers in the same community, because 
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their custom will tend to show what the individual insurer's practice is, as 
conforming presumably to the local methods (ante, §§ 376, 379). We do not 
look at the usage as simply incorporated into the contract,l but merely as 
throwing light on the probable practice of an individual of the class. 
.. Thus we are in no way concerned with the question of an actual increase 
. -

6f danger. Perhaps it might be clear that the circumstance in the case in 
hand did not really increase the danger; but: if nevertheless it fell within 
a class of circumstances scheduled by the insurer (f')r whatever reason seems 
best to him) as increasing the danger, it would" increase the risk" under the 
terms of the contract. A propel- mode of obtaining aid, then, as to the in
surer's practice in the matter, is to call in persons skilled in the insurance 
business, who may appropriately add to the jury's information on this sub
ject.2 The form of question proper to be put would be: "Would you as 
a professional insurer, and according to local practice, regard this concealed 
or misrepresented circumstance as material?" or, "With reference to local 
practice, would this circumstance be regarded as increasing the risk?" or, 
"as calling for a higher rate?" or, "as bound to be communicated?" or, to 
the promisor himself or his agents, "Would you according to your practice 
or rules have charged a higher rate of premium in view of this circumstance?" 

This is the view accepted by a few Courts only. The following passages 
illustrate it: 

1839, JOY, C. B., in Quin v. Assurance Co., Jones & Car. (Ir.) 331: "Now what is the 
test of materiality? It is this: whether the was such as to induce the 
insurers, either to insure when they would not have done so if they hnd known that the 
premises were so circumstanced as they actually were, or to have required a higher pre
millm. If either were the consequence of misdescription, it was necessarily material." 

1853, BLACK, C. J., in Hartman v. Ins. Co., 21 Pa. 477: "I think none of the cases go 
so far as to say that one who knows the practice, not only of the particular office, but of 
insurance offices generally, may not give his opinion of the influence which a given fact 
would have had as an clement in the contract." 

1854, CUUTIS, J., ill Hawes v. Ins. Co., 2 Curt. 230: "True, it is but an opinion; and 
so is nearly all evidence of value. If you inquire of a sugar broker, whether the existence 
of a certain quality in sugar . as, for instance, dryness affects the value of the article 
in the market, you do but get his opinion or judgment that the existence of that fact has 
an influence with purchasers generally in determining the price. . . . Yet such and similar 
evidence is constantly admitted. Here the inquiry is in suhstance whether the market 
price of insurance is affected by particular facts." 

§ lUG. 1 And whether the insured knew in Elton 1>. I,arkjns (1832), post: "A material 
of the usage is thus immaterial. concealment is a concealment of facts which 

I The truth is that the above principle is if communicaWl to the partll who underwrite, 
necessarily implied in the theory of "material would i7lduce him either to refuse the insurance 
representation" now accepted for the BUb- altogether or not to effect· it, except at a 
stantive law in construing insurance con- larger premium than the ordinary premium" ; 
tracts, "materiality" means that which which only needs to be qualified by the state
would subjectively affect the insurer's attitude ment of Blackburn, J., in Ionides 1>. Pender, 
towards the proposed contract; thus the post, that the insurer's attitude must be .. the 
point of view is always Hubjectively the in- judgment of a rational underwriter governing 
surer's state of mind. Compare the following himself by the principles and calculations On 
expositioll of "materiality" by Tindal, C. J.. which underwriters do in practice act." 
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1896, TAFT, J., in Penn flf. L. 1m. Co. v. !If. S. B. & T. Co., 19 C. C. A. 286, i2 Fetl. 
428: "Materiality of a fact. in insurance law, is subjective. It concerns rather the im
pression which the fact claimed to be material would reasonably Ilnd naturally convey to 
the insurer's mind before the event, and at the time the insurance is effected, than the 
subsequent actual causal connection between the fact, or the probable cause it evidences, 
and the event. Thus, it is by no means conc.lusivc upon the question of the materiality 
of a fact that it was actually Olle link in a chain of.eauses leading to the event. And, on 
the other hand, it does nt;t dispr~ve that a fact may have been material to the risk beeausp. 
it had no actual sub~equent relatioa to the manner in which,the e"ent insured against did 
C1CCur. A fair test of the materiality of a fact is found. therdore, in the answer t.~ the 
question whether reasonably careful and intelligent men would liu-,:,.~ regarded the iac-i:. 
communicated at the time of effecting the insurance, as substantially inctc!I§ing the chances 
of the loss insured against. The best evidence of this is to be found in the ii~":r~ and prac
tice ot insurance .companies in regard to raising the rates or in rejecting the risk in: .. l2ecom-
ing aware of the f~ct." "'-. 

" 

'-., 
',-

(c) Aq1!al!fication of this result may sometimes be necessary. It may be .. ,,-.... 
asked, since'tlie sense of words used in a contract must be the ordinary and ' •.... , 
natural one (as being presumably the one common to both), and not a peculiar 
sense put forward by one party alone, why can the insurer claim that his own 
standard of classification shall be adopted, as above? Because the whole 
transaction presupposes that. he has his various charges appropriate to various 
"risks," and the liberty to raise his premium or decline the insurance entireJy 
must be naturally understood by the insured as dependent on the insurer's 
~stablished classes of circum:;tances and "risks"; so that the insurer' a aenae 
of the phrase is adopted into the contract. Eut (ar.d here the qualification 
comes) it may clearly appear in a given case that the phrase was not used 
with reference to the insurer's sense or classmcation, and that it is tv be inter-
preted according to the sense used by the insured, i. e. the ordinary sense of 
"increase of risk," which therefore is to be app; '- 1 by the jury acting on the 
standards and knowledge uf the average layman. Ii the case is of this sort, it 
would seem that expert testit ~ony might, on occasion onl~', be resorted to (as in 
(a) supra), where the nature of the matter calied for it.3 But how shall we de-
termine whether the case is of this sort? Is it necessary that the policy should 
expressly speak of an increase of risk "to the knowledge of the insured "? 
Or is it enough that the insured did not know of the insurer's classification? 
or that it was not set out in the policy? And when the proviso" to the knowl-
edge of the insured" is expressed, does this mean a know:edge of what he 
considers a risk, or a knowledge of the risks as classified by the insurer? For, 

I The argument might he made. to be sure, 
th:\\t the test would be purely subjective as to 
the n:sured; i. e ... Was the l'isk. aa the insured 
IUPPOBeG. increased?". and hence expert 
teatimony woul':! never be appropriate. This, 
however. would only be sound where the 
policy :;peaks (as it sometimes does) of an 
"increaae of risk with the knowledge of the 
in8ured." When it does not. .. increase or 
riek" would) be an objectiVe fact. as to which 

expert testimony might be needed. Where 
the .. knowledge of the insured" is expressly 
taken as the standard. it would seem that a 
foolish owner might ignorantly endanger his 
property with impunity; or that one who, for 
example, allowed his workman to thaw out 
dynamite over a stove might show that he had 
uever known that this was a dangerous 
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if the latter is meant, then if the schedule is shown to the insurer or accepted 
by him, expert testimony could be resorted to, and if not shown nor accepted, 
expert testimony could not be resorted to. These are queries which have 
seldom been answered by the Courts, but they may well arise; and the follow
ing case illustrate!'! one method of solution: 

1882, Franklin Fire InlJ. Co. v. Gruver, 100 Pa. 273: the Court properly distinguished 
(as in (b) lJupra), between expe:-t testimony as to the increase of actual danger, and expert 
testimony of the customary higher rates, accepting the latter only; but the clause read 
"or if the risk shall be increased ... within the knowledge (If the assured," and the 
Court pointed out that "the knowledge of the plaintiff was thus made a material factor 
in this condition; therefore, proof by experts that, from a technical point of view, the risk 
[or rate of bsurance 4J was increased, came to nothing unless accompanied by proof that 
the assured knew that the erections complained of created hazards for which by the rules 
0' insurance an additional rate would be charged. But of this he knew nothing. He did 
not even know the class in which he was insured. . • • It does, tllerefore, seem to me that 
without some proof by the company that the plaintiff had some notice or knowledge of the 
rules of insurance, its expert evidence would come to nothing." 

§ 1947. State of the Law in the Various Jurisdictions. As the Courts 
have not always borne in mind the various possible distinctions above dis
cussed, it is not easy to determine the exact state of the law. The rulings 
may now be examined in the order of the above topics. 

(1) Insurance broker's duty. There seems to be little authority on the 
specific point. The view above set forth would probably prevail; 1 it har
monizes with the general doctrine as to expert testimony of professional skill. 

(2) Injury to property by eminent-domain process. Here, also, there is 
little authority; the rulings should be considered in the light of the dis
tinctions noted above.:! 

(3) Forfeiture of policy for" material JJ misrepresentation or llncommunicated 
"increase of risk. JJ Here a difficulty in stating the law arises from the failure 
of many Courts to exhibit the principle on which they have decided. They 
have either admitted or rejected the expert testimony; but that has in itself 
no significance; everything depends, or ought to depend, upon the principle 
applied. With reference, then, to the exposition under (3) in the preceding 
section, we find the greater number of Courts proceeding without any notice 
of theory (b) and therefore apparently upon the assumption of theory (a). 
When the question is asked whether a reprc-!Jentation was "material JJ to the 
risk or whether there was an "increase of risk," one group of judges has 

• All appears from a previoUB sentence. 
lit"'. 1 1833, Chapman ». Walton, 10 

Bint:. 57, quoted ante, i 1946; 1903. Trenton 
P. Co. 11. Title G. & T. Co., N. Y., cited poBt. 
11951. The following case seems distinguish
able: 1900, Hill,. Amer. Surety Co., 107 Wis. 
19, 81 N. W. 1024 (whether the witness com
pany would have insured property in the hands 
of an ualK'lee, excluded, on the issue whether the 

was derelict in not procuring insurance). 

2 1889. Pingery 11. R. Co.. 78 la. 442. 43 
N. W.285(whether the proximity of arailroad 
depreciated the value by increasing the risk of 
fire; expert testimony held receival:le as to 
increase of risk. but not as to increase of 
insurance rates); 1840. Webber tI. Eastern 
P.. (;0., 2 Metc. MB88. 149 (whether proximity 
of a railroad would increase a fire risk; ad
mitted). 
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believed in admitting expert testimony as a rule,3 another group has believtd 
in excluding it us a rule,4 and a third group has chosen the preferable and 
proper course of letting the result depend upon the case in hand.s More
over, when the question is in the form, "whether the wage of underwriters 

. or of the insurer was to charge higher rates for such risks," it would on this 
theory equally be excluded,6 certainly by Courts excluding the former ques
tion (as to the individual expert's opinion); 7 and equally (one would suppose) 
by Courts allowing the former question, because here the usage is offered 
merely as hearsay opinion evidence.8 

3 The question being here whether the Joyce~. Ins. Co .• 45 Me. 168 (fire); 1871. 
m~repr/J8entatio" um material: 1828. Linde- Cannel ~. Ins. Co .• 59 Me. 591; 1880. Thayer 
mnn ~. Desborough. 8 n. &: C. 587. 8emble ~. Ins. Co .• 70 Me. 539; 1903. New Era Ass'n r. 
(life); 1830. Hickards~. Murdock. 10 B. &: C. Mac~Slvish. 133 Mich. 68. 94 N. W. 599 (life); 
527. semble (marine); and the other English 1882. Kirby 11. Ins. Co .• 9 liea Tenn. 142 (fire) ; 
ca~e8 cited ill n. 8. infra; U. S. 1876. Leitch v. 1005. Prudcntial F. Ins. Co. ~. Alley. 104 Va. 
Ills. Co .• 66 N. Y.107 (marine); 1806. Moscst,. 356. 51 S. E. 812 (fire; er;;ction of adjoining 
Ins. Co .• 1 Wash. C.: C. 388 (marine); 1809. building). 
Marshall v. Ins. Co .• 2 Wash. C. C. 358 (marine). 5 Not all of the following cases lay down 80 

The question being here whether the risk broad a rule; most of them exclude expert 
trail i7lCToosed: 1866. Schmidt v. Ins. Co .. 41 testimony ns to whether leaving a building 
Ill. 299. semble (fire; 1884. Gennan-Amer. VlL~ant increases tht: risk; but thE'Y al80 imply 
Ins. Co. 1'. Steiger. 109 Ill. 254. 258. 259 (fire) ; or declare that upon other matters such tcsti-
1896. Traders' Ins. Co. v. Catlin. 163 Ill. 256. mony would be receivable: 1876. Milwaukee 
45 N. E. 255; 1864. Mitchellr.Ins:C, .• 32 Ia. n. Co. ~. Kellogg. 94 U. S. 472. semble (fire); 
424. semble (fire); but in StCIl'lctt I). Ins. Co. 1896. Penn M. L. Ins. Co. 17. M. S. B. &: T. Co. 
(1886).68 Ia. 675. 28 N. W. 12. the question is 19 C. C. A. 286. 72 Fed. 413 (cited in/ra. note 
regarded ns open); 1886. Planters' Mut. Ins. 10): 1856. Mulry 11. Ins. Co .• 5 Gray Mnss. 545 
Co. 11. Rowland. 66 Md. 244. 7 At\. 257. umble (whether failure to occupy a building 
(fire); 1833. Lapham 17. Atlas Ins. Co.. 24 the fire risk. a matter said in this instance to 
Pick. Mnss. 3. 7 (marine); 1853. Daniels v. be "ne of common knowledge); 1867, Lyu>an 
Ins. Co .• 12 Cush. Mass. 420. 430 (fire); 1903. 17. Ins. Co .• 14 All. 335 (similar); 1853. Hills II. 
Taylor v. Security M. F. I. Co .• 88 Minn. 231. Ins. Co .• 2 Mich. 479 (fire); 1831. Jefferson Ins. 
92 N. W. 952. semble (fire); 1867. Kern v. Ins. Co. v. Cotheal. 7 Wend. N. Y. 77 (fire); 1878. 
Co .• 4U Mo. 21. 26 (fire); 10!)'!. Hanna 17. Cornish~. Ins. Co .• 74 N. Y. 297 (fire); 1853. Pro-
Orient Ins. Co .• 100 Mo. App. 152. 82 S. W. tection Ins. Co. ~. Harmer. 2 OLio St. 457 (fire). 
152. 82 S. W. 115. aemble (fire); 1854. Schneck G 1884. Gennan American Ins. Co. v. Steiger. 
v. Ins. Co .• 24 N. J. L. 451 (fire). 109 Ill. 254. 258. 259 (custom of insurers. ex-

• The question here being whether the mill- eluded); 1876. Insurance Co. ~. Eshelman. 30 
representation tOa3 material: Eng. 1766. Carter Oh. St. 655 (whether the company would 
II. Boehm. 3 Burr. 1914. 1918. Lord Mansfield have insured if the disense had been disclosed. 
(marine); 1816. Durrell 11. Bederley. Holt N. P. excluded); 1903. Murphy I). Prudential Ins. 
284. Gibbs. C. J. (marine); 1918. Yorke v. Co.. 205 Pa. 444. 55 At!. 19 (to a medical 
Yorkshire Ins. Co .• 1 K. B. 662 (false represen- eXlLminer. whether if certain ailments had 
tations of health; the insured "was addicted existed he would have considered the plaintiff 
to tho veronal habit"; medical testimony as a first-class risk. excluded. because the only 
to the veronal habit being material. admitted; issue was as to the truth of the facts stated lin 
Carter I). Boehm. suprc,. treated ns overruled) ; the application; unsound. because one of the 
Can. 1913. Anglo-American Fire In8. Co. v. issues was l\'hether the facts were matt-rial to 
Hendry. 15 D. L. R. 832. Can. Sup. (materiality the risk); 1885. Schwarz bach 11. Pr.tective 
of non-disclosure of a previous firo; opinion of Union. 25 W. Va. 622. 651; 1894. Commercial 
nndelwriters and insulBn~e brokers. h.:d Bank I). Ins. Co .• 87 Wis. 297. 303. 58 N. W. 391 
admissible); U. S. 1920. Bohen 11. NO! th (action on an adjustment-promise; insurer 
Amer. Life Ins. Co., 188 Ia. 1349. 177 N. W. not allowed to testify that he would not nave 
706 (life); 1863. Rawls v. Ins. Co., 27 N. Y. made the adjustment if he had known of the 
293 (life); 1873. Higbie II. Ins. Co •• 53 N. Y. alteration of account-books). 
604 (life); 1885. Sehwarzbach 11. Protective 7 Durrell ~. Bederley. Schwanbach II. 

Union. 25 W. Va. 622. 651 (fire). Protection Union. Joyce 11. Inl!. Co •• Connell 11. 

The Quef(.ion here being whether the I iak Ins. Co .• Rawls I). Ins. Co .• 81opl'a. 
IDa8 imrea&ed: 1902. Southern M. I. Co. 11. I And yet we find some of these Courts ad-
Hud80la. 115 Ga. 638. 42 S. E. 60 (fire); 1858. mitting it: this seems an incol1!i8tency; if the 
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A few Courts, however, adopt the correct theory (supra (b) ); the result of 
which is that the question, "\Vas there in your opinion an increase of risk?" 
should properly not be asked,9 because the actuul state of danger is immaterial, 
and therefore the witness' own estimate of it is immaterial; while insurance 
exper~ may of course be called to speak as to the usage of the trade or of the 
insurer in charging higher rates for such circumstances.1o 

Finally, of the Courts accepting this view, we occasionally find one paying 
attention to the modification (c) above pointed out; 11 and the sort of clause 
thus dealt with is so common in such policies that there is here ample room 
for a further developmen" and systematization of the principle.12 

usage, etc., is to be admitted, it can only bc on ing an application based upon such 8· fact. 
theory (b); yet in thc following decisio/ls both sincc the interpretation depends on what the 
sorts of testimony nrc admitted: 1791, usage i~; in the case of other kinds oi insur3llce, 
Chauruud 1>. Angerstein, Peake N. P. 44, Lord usage as to charging a higher rute may also be 
Kenyon, C. J. (marine); 1804, Haywood v. asked for; the opinion contains the fullest 
Rogers, 4 Enst 592 (marine}; 1817, Berthon r. citation of authorities); 1906, Provide!.t S. L. 
Loughman, 2 Stark. 258, Holroyd, J. (marine) Assllr. Soc'y v. Whayne's Adm'r, 131 Ky. 84, 
(but in these English cases it docs not appear 9:1 S. W. 1040, scmlJlc (life; following Penn M. 
clearly that the Courtf were procceding on thig L. Ins. Co. v. 1\1. S. B. & T. Co., Fed., infra) : 
theory: and if they c,id not, then the rulings' 18:14, Fiske v. Ins. Co., 15 Pick. Mas~. 312, 
belong under note 10, wfra); and the following 319 (marine), sCIIMe: 1838, Merriam v. Ins. 
American cases cited supra, note 3; Mitchell Co., 21 Pick. Mass. 163 (semble, in its logical 
v. Ins. Co., Planters' Mut. Ins. Co. v. Rowland, consequence); 1872, Luce v. Ins. Co., 105 Mass. 
Kern v. Ins. Co., Moses v. Ins. Co., Marshall 30'2 (flre); s. c. 110 Mass. 363; 1893, First 
to. Ins. Co., Taylor v. Security M. F. I. Co., Congreg. Church t·. Ins. Co .• 15S Mass. 475, 
New Era Ass'n v. Mactavish. The following 481, 33 N. E. 572 (fire); 1853, Hartman v. 
early case docs not indicate its prinriple: Ins. Co., 21 l'a. 4ii (life); IS82, Franklin 
1672, Pickering v. Barkley, Vin. Abr .. "Evi- I~ire Ins. Co. v. Gnlver, 100 Pa. 273 (fire); 
dence," P. b. 11, vol. XII, 175 (to prove thut 1892, Pelzer Mfg. Co. v. Sun Fire Office, 36 
pirates were within the excepted risk of "Ilerils S. C. 21;3, 15 S. E. 562, semble (fire). 
of the sea," "the master of the Trinity-house 11 IS82, Franklin Fire Ins. Co. v. Gruver, 100 
and other sufficient. merchants" were culled in). Pa. 273 (fire; sce quotation supra): probably 

t 1817, Berthon v. Loughman, 2 Stark. 258 also: 1853, Hobby r. Dana, 17 Barb. N. Y. 111 
(marine); 1839, Quin v. Ins. Co., i,lfra, loco cit. (fire); IS92, Loomis v. Ins. Co., 81 Wis. 366, 
336 (fire); 1870, Luce v. Ins. Co., illfra (appar- 51 N. W. 564 (fire). 
ently settling the prior conflict in MassacLu- The distin~tion made by Mr. Justice Gray 
setts rulings); 1893, First Congreg. Church v. in Luce v. Ins. Co .. supra, must here be ad-
Ins. Co., infra: 1854, Hawes v. Ins. Co., i,I/Ta verted to. He confines the tpstimony to the 
(marine); 1896, Penn M. L. Ins. Co. v. M. S. B. usage of 11nderwriters, and rightly enough, so 
& T. Co., infra (life). far as this excludre the opinion of individual 

10 England: 1832, Elton v. Lp.rkins, 5 ·C. & underwriter-witnesses, because we may infer 
P. 385; 1839, Quin v. Ass. Co., JOlles & C:.r. from the general usage the insurer's usage, 
332 (fire: this case, decided by n mnjorit.y, is though not from an individual's prLctice. 
an arsenel of arguments, and its opinions, too But he also excludes the practice of the insurer 
long for quotation, will repay special study; h':nsclf, because it is a practice not known to 
it should be regarded as the leading case 011 the th·1 insured. This seems inec>rrect. In tho 
subject); 1874, Ionides r. Pender, L. R. 9 Q. H. first place the trade-usage i., no better known 
535, 539 (marine). to the illsured, who is an outsider, and thus 

United Stalcs: 1828, M'Lanahan v. Ins. the learned judge's principle is inconsistently 
CQ" 1 Pet. 188. Story, .J. (marine): 1854, applied. In the ncxt place, the insured's 
Hawcs v. Ins. Co., 2 Curt. 230 (marine): actual knowledge is immaterial, as explaiaed 
1896, Penn M. L. Ins. Co. v. M. S. B. & T. Cli., supra, unless it is a special proviso of the con-
19 C. C. A. 286, 72 Fed. 413 (life insurance; tmct, in which case it may be shown without 
whether the existence of other insurance and rcsorting to trade usage. 
the eommi.:;ion of embezzler.1ents wero 12 The following ca~es do not affect the points 
material; expert opinion excludcd as to the above dealt with: The luling in Astor v. Ins. 
actual increase of risk involved in the fact, Co. (1827) 7 Cow. N. Y. 217, as to the rates 
unless it is a matter of .. scientific knowledge or of insurance in other offices, has other bearings. 
peculiar skill," but admitted to show the usage In Brink v. Ins. Co. (1877), 49 Vt. 445, 459, 
of life insurance ~ompanics generally in reject- it was properly ruled that one who bas lleon 
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, 
4. Conduct (including Care, Reasonableness, Saftlty, and the like) .~ ....... ~-.... 

§ 1949 

§ 1949. History and General Principle. This topic is one of the few upon 
which there has ever existed in the English precedents any foundation for 
doubt. The subject of the testimony in question is manifold; sometimes it 
is whether proper care was taken, sometimes whether action was reasonai>le, 
sometimes whether sufficient skill was shown, sometimes whether a place 
or a machine was safe; but all the forms seem reducible to a general one, 
namely, whether a certain standard of conduct was observed. 

Looking first at the orthodox practice in England, l it is clear that there is 
not and ne,'er has been any real question as to the propriety of such testi
mon~·. In all but a few of the rulings the i,~stimony was even received with
out objection, as may be easily understood from the history of the general 
rule in that country (allie, § 191i). The morbid and doctrinaire theory of 
cautiousness which is the foundation of the American rulings has never been 
known at the English bar. Into no English judge's mind did the idea enter 
to exclude the opinion of an observer who proposed to state whether a pr-!"ty 
had used due care or acted reasonably or mana;:re<1 skilfully. 

We may start, then, with the understanding that the rulings on this point 
in the United States are purely a modern excrescence upon the body of the 
commol1law, due to the unhealthy influence of a form of principle w:th. which 
our Courts ha,-e drugged themselves for two generations past. 

§ 1950. Discriminations as to Other Principles; (1) Other Persons' Con-. 
duct as evidencing Danger, Reasonableness, or the like; (2) Moral Cbvacter, 
Professional Skill, and other General Traits. (1) It is necessary to discrimi
nate a sort of evidence sometimes confused with that in question, namely, 

the premises may speak as to the nature of the Jameson v. Drinkald. 12 Moore 148, 157 
danger. In LiYerpr.<>1 Ins. Co. ~. McGuire (admitting testimony as to the blamable con-
(1876). 52 Miss. 222, thc eyidenee as to increase duct causing the accident, and excluding 
of risk was rejected bccause immaterial under te~timony us to the general fault of either side 
the circumstanee.~. In the following case or the merits of the cas/:; with some doubt 
testimony as to th" defendant's custom was and obqcllrity of language); 1834, Drew v. 
,,"Tongly rejected' as varying the terms of the New River Co., 6 C. & P. 755 (that the con-
policy (a reason not applicable); Summers tI. dition of a sidewalk wns such as to make it 
Ins. Co. (1848), 1~ La. An. W5 (life of a s!twe). unsafe for persons to pa.ss; allowed); 1835, 
For a case turning on a pcculiar state of facts, Wilkes v. Market Co .• 2 Bing. N. C. 281 (that 
see Martin v. Ins. Co. (1880), 42 ~. J. L. nn obstruction in the street was unr('aaonable 
47. and unnecessary. allowed); 1840, Sills v. 

§ 1949. 1 1816, Jones v. Boyce, 1 Stark. Brown, 9 C. & P. 604, Coleridge, J. (allowing 
493 (that the coachman had been compelled the question ... What was the duty of a captaill 
to take a certain course. and that a pnssenger's under certnin specified circumstances? ", but 
conduct in jumping was proper, allowed); excluding the question, "Was the conduct 
1817, Jackson v. Tollett. 2 Stark. 38 (that a of the captain here right or not?"; here his 
coachman had adopted the most prudent objection. as the case shows, was merely that 
course. allowed); 182:<, Walton v. Nesbit, 1 C. the hypothetical Conn should be ecployed). 
&: P. 72, Abhott. C. J. (oC an experienced In marine affairs, thcre is found in Caaada. 
mariner, whether an oftic(>r of competent skill a rule excluding experts where a nautical 
would have omitted to make soundings, etc., ass(>ssor sits with the Court: 1921. Fraser v. 
allowed; the issu!l heing negligence); 182·1, S. S. Aztec. 56 D. L. R. 440, Can. Exch. (col. 
Fenwick r. Bell, 1 C. & P. 312. Coltman • .1. lision in a lock ; expert evidence not admiesible. 
(an expert was allowed to be asked whether a "us the Court had the 88sistance of a Nautical 
collision could ha\-e been avoided);. 1826, Assessor"). . 
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testimony not of the witness' own judgment as to the quality of conduct as 
observed by him, but of the fact of other persons' conduct offered as evidence 
of tht' conduct properly to be expected in the case in hand. For example, 
testimony that the perSOll in issue, as seen by the witness to jump from a 
train after a collision, was not prudent in so doing, raises the present ques
tion of the Opinion rule; but testimony that other persons at the same time 
jumped also is of the second sort, and raises a different question. The legal 
danger is that the conduct of the other persons, instead of being taken by the 
jury merely as evidence of the condition or quality of the external object, 
may be used by them as furnishing a fixed legal standard for the case in hand. 
The evidential question, however, is merely or the relevancy of other persons' 
conduct under similar circumstances, and does not involve the opinion of 
the testifying person nor the Opinion rule; it is accordingly elsewhere dealt 
with (ante, §§ 459-4(1). 

(2) The opinion of a witness, as here desired, upon the prudence, reason
ableness, or care, of a specific act of conduct by a person in issue must be 
distinguished from his opinion as to the other person's general traits of moral 
character or pTofessWnal skill. It is quite possible for the Opinion rule to 
exclude the former while admitting the latter. For example, the witness' 
opinion whether an engineer, as observed by him on a given occasion, acted 
carefully, is distinct from the witness' opinion whether the engineer, with 
'Vhom he has had a long and intimate acquaintance, possesses the general 
trait of carefulness and prudence. The application of the Opinion rule to 
the latter sort of inquiry rests on different considerations and has a peculiar 
history of its own (post, §§ 1980-1988). 

§ 1951. Application of the Frinciple~ Testimony as to the S7.fety, Ca.re, 
Prudence, Duty, SkiJJ, Propriety, of Specific Conduct. In the application of 
the rule to testimony on the present topics will be found no questions of prin
ciple having any consequence or difficulty.l The decision is apt to depend 

§ 1951. 1 In the following citations. it the testimony is admiUed. that the Court as-
must be remembered that an excluding Bumes the particular witness (lffcred to be CODl-

decision means usually t.hat the jury are not petent on that point; for example. in one 
to be aided by any one'lI inference 011 the point ruling. testimony that a steamhoat did or did 
in question. i. c. no Question of the competency not have a sufficient number of hands was held 
of the witnese is raised. though the Court. ill proper; the note docs not record. but it is to 
a given case. may Bay that on this or tbat point be understood. in ali such cases. that the Court 
the opinion of a certain expert. but not of a would of course listen only to a witness skilled 
layman. will be received; the witness thus in that matter; again. anothcr ruling excludes 
admitted must of eourse be Qualified by ex- testimony as to whether a railroad trnck-
pcrience on that subject. according to the walker was a necessary precaution; the note 
rules already examined under T('stimonial does not record. but it is to be understood. in 
Qualifications. ante. §§ 559-571; on this all such cases. that cven an expert in BUeh 
point the distinction betwecn the effcct of the matters is to be excluded. 
Opinion rule and the rules for Experiential CANADA: Dam. 1920. Fraser 11. S. S. Azt('c. 
Qualifications (a8 noticed anle. §§ 557. 1925) 56 D. L. R. 440 (cited more fully ante. § 1949) ; 
is to be observed. In the following citations. N. Br. 1883. Courser 11. Kirkbride. 23 N. Br. 
where the testimony :s czcluded. it is to be 404 (whether" anything more could have been 
understood. unless othel wise noted. that the done than was dOlle to prevent the collision" 
Court under the Opinion rule excludes n11 of wagons. excluded); 1885. Morrow II. 

testimony. even that of experts; and. where Wateroua. 24 N. Br. 442. 449. -156 {that a mill'lI 
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chiefly 00 the Court's general attitude of favor or disfavor towards 
the extension of the exclusionary rule. That the exclusionary rulings are a 
foundation was insufficient. excluded. by a to be made by the use of certain apparatus) ; 
majority); 1885. McNair 11. Stewart, N. Br. 1899, Western Coal & M. Co. 11. Berberich. 36 
471 (loss of a scow; whether it was .. good C. C. A. 304, 94 Fed. 329 (whether a room was 
or bad management" to tow three scows at eafe to work in, aUowed); 1899. Hunt 11. Kile. 
once. excluded); 1914, GuelplJ Worsted Spin. 38 C. C. A. 641. 98 Fed. 49 (whether an appl!J'-
ning Co. 11. Guelph. 18 D. L. R. Onto (that the atull was .. ordinarily safe and proper." 
mode of constl1lction of a bridge was safe for excluded); ]901, Hutchinson Cooperage Co. 
a certain purpose. aUowed without question); V. Snider. 46 C. C. A. 517,107 Fed. 633 (whether 
.Que. 1879. The Attiln, 5 Que. 342 (expert a machine was properly constructed or aafe. 
evidence as to naut:cal men's conduct was not allowed for experts); 1901. Southern Pacific 
rej(,cted as matter of law. but ulerely declared Co. 'D. Arnett, 50 C. C. A. 17. 111 Fed. 849 
of no value). (certain questions as to the proper method of 

UN1'rED STATES: Federal: 1854, Weston t\ providing for cattle in transit. variously dis-
Foster. 2 Curt. 121 (whe·.her a ship was fuUy posed of; CaldweU. J .• dies. on one POUlt. on 
loaded. allowed); 1869. Chicago v. Greer. 9 the ground of the witnesses' lack of qualifics-
Wall. 733 (whether a test of material was fair. tions); 1902. Texas & P. R. Co. v. Watson. 
allowed); 1875. The City of Washington. 92 190 U. S. 287. 23 Sup. 681 (whether certain 
U. S. 39 (whether certain conduct was good behavior of an engine indicated vaong opera-
seamanship. aUowed. for an expert); 1877. tion or construction. etc.. allowed); 1903. 
Transportation Hne 11. Hope. 9.5 U. S. 298 Crane v. Fry. 126 Fed. 278. 61 C. C. A. 260 
(whether it was safe to tug in a certain way. (proper handling of a tie-boom. allol\'ed); 
aUowec\); 1886. Chandler 11. Thompson. 30 1903. Wabash S. D. Co. V. Black. 126 Fed. 121. 
Fed. ~o (skiU in management of machinery. 727. 126 C. C. A. 639 (whether a pulley WIUI 

allowed); 1887. Union Ins. Co. v. Smith. 124 safe. allowed); 1906. Gila Valley G. &: N. R. 
U. S. 421. 8 Sup. 534 (U"'e City of Washing- Co. v. Lyon. 203 U. S. 465. 27 Sup. 145 (whether 
ton'a cnse); 1893. Pullman P. C. Co. v. Hal'. a certain kind of buffer WIUI a safe and proper 
kins. 5 C. C. A. 326. 55 io'ed. 932 (whether one. "Howed. in the trial Court's discretion); 
machinery was dangerous. allowed); 1894. 1908. United States Smelting Co. 1>. Parry, 8th 
Union P. R. Co. 11. Novak. 9 C. C. A. 629. 61 C. C. A .• 166 Fed. 407 (that a scaffold was 
Fed. 573. 15 U. S. App. 400. 413 (whether two dangerous. a\1owed); 1915. Wl>lsh 1>. Rend 
brakemen were neces~ary. allowed); 1894. Collieries Co .• 7th C. C. A .• 228 Fed. 311 
Flynt B. &: C. Co. 11. Brown. 14 C. C. A. 308, (whether a certain way of supporting a mine 
67 Fed. 68 (usual and ordinary way of ('')n. roof was proper or safe. allowed); 1919. 
st.l·uetion, allowed); 1894. Northern P. R. Thompson v. U. S., 8th C. C. A., 258 Fed. 196 
Co. 1>. Urlin. 158 U. S. 273. 15 Sup. 840 (whether (unlawfully dispensi:lg narcotic drugs under 
a medical examination was made in a careful 1]. S. St. Dee. 17. 1914. Anti·Narcotic Act; 
manner. aliowed); 1896. Atlantic Ave. R. Co. physicians allowed to testify to "well-recog-
v. Van Dyke. 18 C. C. A. 632. 72 Fed. 458 nnE.d methods among the medical fraternity 
(whether an ~ectrical motor could be safely of treating persons addicted to the use of 
operated without a sandbox. excluded; but narcotic drugs for the purpoae of euringthew ") ; 
whether it could be stopped quickly without Alabama: 1848. Jones r. Hatchett. 14 Ala. 744 
a sandbox. allowed); 1896. Crane Co. 1>. (that a fire could have been stopped. excluded) ; 
Columbus Const. Co .• 20 C. C. A. 233. 73 Fed. 1854. Gibson V. Hatchett. 24 Ala. 207 (same) ; 
98i (whether a gas-pipe was :'l.id with proper 1856. McCreary v. Turk. 29 Ala. 245 (whether 
skill and care. excluded; but whether the a st"amcr had enough bands. excluded); 
workmen were men of experience or skill. 1858. Hall v. Goodson. 32 Ala. 28':' (whether a 
and whether specific carelessness o~ unskilful. slave's whipping appeared unreasonable. ex-
nCBS was shown. edruitted); .1896. Blanchard eluded); 1877. Wood v. Brewer. 57 Ala. 517 
V. Bank. 21 C. C. A. 31.9. 75 Fed. 249 (whether (whether work was well done. wlowed); 1893. 
books were properly kept. excluded); 1896. McCal'thy t'. R. Co .• 102 Ala. 193. 203. 14 So. 
Illinois ('.ent. R. Co. 11. Davidson. 22 C. C. A. 370 (whether cars were well and carefully 
306.76 Fed. 517 (the safe method of constru~t- loaded. allowed); 1895, Alabama G. S. R. Co. e ing railroad platfol'ms. etc .• admitted); 1897. v. Hall, 105 Ala. 599. 17 So. 176 (whether a 
New York El. Eq. Co. \1. Blair. 25 C. C. A. train's speoo was dv,ngerous, excluded); 1895. 
216. 79 Fed. 896 (whether it was necessary Pate V. McConneU. 106 Ala. 449. 18 So. 98 
to hoist pipe in a certain way. in properly (whether an inexperienced person eould bave 
performing a duty. excluded); 1897. Blumen- coupled cars. excluded); 1895. Culver 11. R. 
thal V. Craig, 26 C. C. A. 427. 81 Fed. 320 Co .• lOS Ala. 330. 18 So. 827 (whether a place 
(whether a witness would have known a mao near a track was safe for standing. admitted); 
chine to be more dangerous. allowed); J897. 1897. Alabama M. R. Co. II. Jones. 114 Ala. 
Campbell II. Mayor. 81 Fed. 182 (firemen 519.21 So. 507 (whether a illace was dan~rou. 
allowed to state their estimates as to the saving for a train to stoP. admitted); 1898. Orr t. 
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modern heterodoxy may easily be seen by noting that out of the many hun
dred rulings the dates of two or three only fall before 1850 and of less than 

State, 117 Aln. 69, 23 So. 606 (that rock was B. & T. Co. v. Croom, 95 Ark. 284, 129 S. W. 
likely t~ do injury, excluded); 1900, Louisville 280 (that a guard rail was built .. in an im. 
& N. R. Co.~. Tegnor, 125 Ala. 593, 28 So. 510 proper manner" and ,,'as not "safe," allowed); 
(whether a track's condition made it dangerous California: 1867, Enright 1>. R. Co., 33 Cal. 
allowed on cross-examination of one who had 236 (whether a fence was Imfficient to turn 
testified on the SRUle subject); 1902, Louis'lille cattle, excluded); 1878, Shafter 11. Evans, 5J 
&; N. R. Co. I). Banks, 132 Ala. 471, 31 So. 57:S Cal. 33 (whether a cattle-corral was safe, 
(certain questions as to the proper handling of excluded); 1895, Fogel 11. R. Co., Clil, -- • 
a locomotiye to avoid collision, ruled upon); 42 Pac. 565 (whether the accident could have 
1903, Bh'Ulingham R. & E. Co. t'. Jackson, 136 been lIvoided, excluded); 1895, Howland 11. R. 
Ala. 279, 34 So. 994 (that a person had to get Co., 110 Cal. 513, 42 Pac. 983 (whether a car 
on one trilck in order to cross another, ex- could havp been stopped, allowed); 1896, 
eluded); 1903, Web 'tern R. Co. v. Arnett, 137 Redfield v. ft. Co., 112 Cal. 220, 43 Pac. 1117 
Ala. 414, 34 So. 997 (that a place on the car (whether an electric car could be safely 
was usual and customary allowed; but that operated by one man, excluded); 1900, 
it was possibic to fail. if he had been behind Limburg I), Glenwood L. Co., 127 Cal. 598, 60 
the lever, excluded); 1904, Sloss-Sheffield S. & Pac. 176 (safety of a mode of driving, not 
I. Co. v. Mobley, 139 Ala. 425, 36 So. 181 allowed); 1901, Snyder v. Holt Mfg. Co., 184 
(whether l\ mode of coupling was safe, al- Cal. 324, 66 Pac. 311 (whether a bolt and nut 
lowed); 1904. Davis II. Kornman, 141 Ala. 479, were sufficient, a.I10wed for an expert); 1903, 
27 So. 789 (the proper precaution to guard a Dyas 11. Southern P. Co., 140 Cal. 296, 73 Pac. 
dangerous machine, allowed); 1004, Northern 972 (sufficiency of a derrick, etc., allowed); 
Ala. R. Co. I). Shea, 142 Ala. 119, 37 go. 706 1903, Luman v. Golden A. C. M. Co., 140 Cal. 
(that a certain speed was dangerous, allowed) ; 700, 74 Pac. 307 (whether a hoisting-machine 
1905, Western U. Tel. CO. II. Merrill, 144 Ala. was safe, excluded); 1906, Bundy I). Sierra L. 
(l18, 39 So. 121 (that everything was done to Co., 149 Cal. 772, 87 Pac. 6~2 (safe mode or 
send n mcssage, etc., excluded); 1905, Wallace constnlcting a trestle, not decided) ; 
v. North Ala. T. Co., 14~ Ala. 682, 40 So. 89 Colorado: 1888, Denver S. P. & P. R. Co. II. 

(whether it was impos~ible to stop u. car, Wilson, 12 Colo. 24, 20 Pae. 340 (whether a 
allowed); 1906, Williamson I. Co. v. McQueen, track-walker was necessary on u. railroad, ex-
144 A!a. 265, 40 So. 306 (whcther u. furnace eluded); 1894. McGonigle v. Kane, 20 Colo. 
was in good condition, etc., allowed); 1906, 292, 38 Pac. 367 (safety of an elevator, al-
Birmingham R. L. & P. Co. I). Mnrtin, 148 AhL lowed); 1895. Grant I). Varney, 21 Colo. 329, 
8, 42 So. 618 (to an engineer, whethcr he 40 Pac. 773 (proper method of timbering a 
handled the engine carefully, not allowed); mine, allo'l"ed); 1898, Smuggler U. M. C. Co. 
1907, Southern Coal & C. Co. II. Swinney, 149 II. Broderick, 25 Colo. 16,53 Pac. 169 (whether 
Ala. 405, 42 So. 808 (whether u. latch was safe, n place in a mille was a safe place to work in, 
allowed); 1912, Alabama C. G. & A. R. Co. I). excluded); 1900, Holy Cross G. M. & M. Co. 
Heald, 178 Ala. 636, 59 So. 461 (" The motor- II. O'Sullivan, 27 Colo. 237, 60 Pac. 570 
man had not time to stop the car," excluded) ; (whether "missed shots" in a mine-blast 
1915, Burnwcll Coal Co. v. Setzer, 191 Ala. 308, could with ordinary care be detected. not 
66 So. 604 (safety of or danger of a place, allowed); 1904, Wilson II. HMllctte, 32 Colo. 
allowed); 1915, Knowlton v. Central of Ga. R. 172, 75 Pac. 395 (whether an ore lead would 
Co., 102 Ala. 456. 68 So. 281 (fifcset by engine; justify expense in following, allowed); 1913, 
expert testimony th>lt the engineer was careful Meeker II. Fairfield, Colo. ,136 Pac. 471 
in handling thc cngine when passing this spot, (whether a crosswalk was safe, excluded); 
allowed. if the data arc first stated); 1921, 1919, National Fuel CO. II. McNulty, 65 Colo. 
Taylor v. Lewis. 206 Ala. 338,89 So. 581 (injury 176, 177 Pac. 979 (mine-accident; whether an 
by automobile; "could you have stopped the entry was a "reasonably safe place to work," 
car any earlier than you did?", held not allowed; Teller, J., disa.); 
allowable) ; Columbia (Dis!.): 1887, Tolson v. Coasting Co., 
Arizona: 1904, Huachuca W. Co. v. Swain, 4 17 D. C. 44 (whet.her a place was safe for 
Ariz. 113, 77 Pac. 619 (whether a person could standing, excluded); 1894, District of Col. II • 

.. fail to perceive" a ditch, excluded; with a Haller, 4 D. C. App. 405, 413 (whether a 
disquisition on the twecdledum and tweedledee sitl.ewalk was in a dangerous condition, not 
of this subject); allowed); 
Arkansaa: 1896, Fordyce v. Lowman, 62 Ark. Connecticut: 1845, Porter v. Mfg. Co., 17 
70, 34 S. W. 255 (whethel' a brakeman ought Conn. 255 (sufficiency of a dam, nllowed); 
to have understood a risk, eltcluded); 1899, 1858, Dunham's Appeal, 27 Conn, 198, 
Little Rock T. &; E. Co. ". Nelson, 66 Ark. 494, licmble (whether e. road was flafe, admissible); 
52 So. W. 7 (whether a person could easily have 1875, Taylor v. Monroe, 43 Conn. 43 (whether 
got on a car, excluded); 1910, Dard!l.llclle P. rOl\d needed a railing, allowable for experts); 
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a score before 1860. Though many Courts still refuse to be led aside into 
these quibbles, a great body of unfavorable rulings exists to tempt the Bar to 
1893, Ryan v. Bristol, 63 Conn. 26. 37, 27 Atl. excluded); 1875, Chicago I). McGiven, 78 IU. 
<l09 (whather a place was dangerous, allowed) ; 348 (whether a sidewalk cellar-light was safe, 
1900, Barber v. Manchester, 72 Conn. 675,45 excluded); IBn, Hoener v. Koch, 84 Ill. 409 
At!. 1014 (whethcr a machine was likely to (whether a physician's work was unskilful, 
frighten horses, a1lowro) ; 1900, Dcan v. Sharon, exch .. ded); lSli4, Chicago & N. W. R. Co. r. 
72 Conn. $67. 45 At!. 963 (whether a highway Morand:!. lOS Ill. 583 (oo.fety of standing a 
Will' .. reasonably safe," allowed); 1005. distance from the cars, eltclud'ld); 1895, St. 
Campbel! v. New Haven. 78 Conn. 394, 62 Atl. Louis A. & T. H. R. Co., v. Bauer. 156 Ill. 106, 
665 (whether a sidewalk was in Slife condition 40 N. E. 448 (duty of a brakeman, admitted) ; 
for travel, allowed); 1912. Schafer. Jr. & Co. 18115. Springfield R. Co. v. Welsh, 155 Ill. 511. 
lI. Ely, 84 Conn. 501, 80 At!. 775 (whether a 40 N. E. 1034 (whether all means were used to 
building had been constructed in a workman- stop a car, exeluded); 1897. Springfield v. Coe. 
like manner ond according to plans. allowed; 166 Ill. !!!!, 46 N. E. 709 (by the plaintiff, 
liberal opinion. by Wheeler. J.); "We walked carefully." inadmissible; should 
Florida: 1897. Camp v. Hall. 39 Fla. 535. 22 not the Court ruso have ruled that. instead of 
So. 792 (whether an injury was receh'ed by the a1legiag "we walked," the witness should have 
person's own carelessness. excluded); 1906. said, "We placed the feet alternately upon 
.Tacksonville El. Co. v. Sloan. 52 Fla. 257. 42 the ground, touching l\ith the heel. and pro-
So. 516 (whether "all precautions possible" dueing forward motion," leaving it to the jury 
were taken, allowed) ; to say whether it was a "walk" or a "run? ") ; 
Georgia: Rev. C. 1910, §§ 5285, 5287 (quoted 1901. Gundlach r. Schott, 1!J2 m. 509. 61 N. E. 
post, § 1978); 1831. AUgusta & S. R. Co. r. 332 (whether a pulley-belt construction was 
Dorsey, 68 Ga, 236 (whether a railroad em- "reasonably sllfe." admitted); 1902. Spring-
ployee's conduct was prudent, n1lowed); 1886. field C. R. Co. v. Puntenney, 200 Ill. 9. 65 N. E. 
East Tennessee V. & G. R. v. Wright. 76 Ga. 442 (by a motOiman, whether he knew of any-
536 (whether the defendant was n"gligent. ex- thing :more he could have done to avoid 
eluded); 1900. Lowman v. State. 109 Ga. 501, injury. excluded) ; 1902, Slack v. Harris. 200 Ill. 
34 S. E. 1019 (that tha time had come for the 96, 65 N. E. 669 (effect of alterations upon the 
accused to either run or fight. exr;laded); operation of an elevator car. admitted); 1902. 
1901, Mayor v. Wood, 114 Ga. 370, 40 S. E. Donk Bros. C. & C. Co. r. Stroff. 200 Ill. 483, 
239 (whether a street was wide enough, and 66 N. E. 29 (number of timbers necessary to 
whether a place was dangerous, excluc!ed); prevent a roof from falling, allowed); 1903. 
190.5. Southern R. Co. 11. Cunningham. 123 Gil. Beardstown v. Clark, 204 Ill. 524, 68 N. E. 
90. 50 S. E. 979 (whether cars were managed semble (whether with ordinary care a hole 
in a way" unusual or unnecessary." n1lowed) ; could have been seen and a\'oided. excluded); 
1905. E\'ans v. The Josephine Mills. 124 Ga. Ill!),!, Henrietta Coal Co. v. Campbell. 211 Ill. 
:n8. 52 S. E. 538 (whether a machine was 216, 71 N. E. 86.':1 (whether certain conditions 
ciangerous, not allowed, for non-experts); of a roadway made it safe. for experts); 1905. 
1921. Fincher v. Davis, 27 Gil. App. 494, 108 Kellyville Coal Co. r. Strine, 217 Ill. 516. 75 
S. E. 905 (malpractice; to a Jlhysician, N. E. 375 (practicability of usinp: crossbar 
•• Was thill operation done ina skilful manner?" props in a mine. allowed); 1905, Siegel, Cooper 
allowed) ; &.. Co. v. Trolro. 218 Ill. 559, 75 N. E. 1053 
Hawa.ii: 1898. Laupahoehoe Sugar Co. 11. (whether the construction of an elevator door , 
Wilder S. S. Co., 11 Haw. 261 (whether was safe. excluded); 1906, Schillinger Bros. 
certaintbingswere"perilsofthesca"; whether Co. v. Smith, 225 Ill. 74, 80 N. E. 65 (whether 
certain circumstances might have misled boards were fit for scaffoldi!lg. not decided); 
e.wcrienced mariners; whether a prudent 1908. Yarber v. Chicago & A. R. Co .• 2311 Ill. 
captaip ought to have taken a certain pre- 589. 85 N. E. 928 (whether a mode of raising 
cautionrl allowed); 1906, Terr. 11. Cotton, 17 a car was "reasonably safe," excluded); 
Haw. 618. 635 (whether it was safe or prudent 1913, Keefe v. Armour & Co., 258 111. 28, 101 
to moor a dredger. etc., allowed); N. E. 252 (whether a method of generating gas 
Idaho: 1911. Knauf v. Dover L. Co., 20 Ida. in a tank was reasonably safe. excluded); 
773, 120 Pac. 157 (proper method of con- 1916, Bell ~. Toluca Coal Co., 272 Ill. 576, 112 
structing a slasher. allowed) ; N. E. 311 (whether the condition of a mine a8 
Illin0i8: 1851. Ward v. Salisbury. 12 Ill. 369 observed by an inspector was £uch u.s he would 
(whether a ship was managed skilfully or not, deem necessary to report a.~ unbllfe, not allowed, 
allowed); 1872, ChicagO & N. W. R. Co. v. erroneous); 1913, Keefe ~. Armour & Co •• 258 
Ingersoll. 65 IU. 402 (whether grain could have Ill. 28, 101 N. E. 252 (whether a mode of 
been delivered, excluded); 1873, Kendall v. testing tank-cars was reasonably Bafe. ex-
Limberg. 69 Dl. 358 \wheth"r conduct was cluded); 1918, Thompson v. Hughes, 286 Dl. 
brutal, exdt!dec1); 1875. Hopkins v. R. Co .• 78 128,121 N.E.387 (whetherlandwassufficientiy 
Dl. 33 (whether cars were carefully coupled, titled. not I.\llowed); 1920. Loftus lI. Chic.p 
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raise the question at every opportunity. Even the experienced casuist would 
he puzzled to demonstrate a consistency between these rulings in the same 
Railway Co., 293 Ill. 475, 127 N. E. 654 (con- ~. R. Co., 75 Ia. 533, 39 N. W. 87l (that a train 
tributory negligence in crossing tu" track; was started in an unusual way, excluded); 
"'he took largc steps when he saw thei"e was 1894, Betts v. R. Co., 92 la. 343,60 N. W. 623 
not a chance for him to get away," excluded (sufficienc~' of cattle cars. allowed); 1894. 
as or .. conclusion"; such nonsense in the law Reifsnider 11. R. Co .• 90 la. 76. 81,67 N. W. 692 
does the Opinion rule produce) ; (the proper position' of a brakeman under cer-
Indiana: 1878. Louisville N. A. & C. It. Co. tain conditions. IIl10wed); 1895, Duer 1'. 

v. Spain, 61 Ind. 462 (whether a {cnco was Allen. \l6 la. 36,64 N. W. 682 (prudent mode of 
sufficient to turn stock. allowed); 1881, conducting a creamery. excluded); 1897. 
Niagara F. Ins. Co. . Greene. 77 Ind. 595 Kelly I). West Bend. 101 la. 669. 70 N. W. 726 
(reasonable time. in an agent's contract. (what part of a lawyer's work was unnecessary. 
allowed, for an expl'rt); 1883. Albion I). Her- excluded); 1897. Ridler I). Ridler, 103 la, 470, 
rick. 90 Ind. 549 (whether a street was so 72 N. W. 671 (child's suit for services; whether 
dangerous that a prudent man would not cross. she worked at home as a hired girl. excludlld) ; 
exclud£'d); 1888, Grand Rapids & 1. R. Co. v. 1899. McKay I). Johnson, 108 la. 610. 79 N. W. 
Ellison. 117 Ind. 241, 20 N. E. la5 (whether 390 (that 1m engine worked well. admitted; 
an engincE'r did his duty, excluded); 1895. whether it was an engineer'" duty to keep the 
Bonebrake I). Board. 141 Ind. 62. 40 N. E. 141 screws tight. etc .• admitted); 1899. Anders'Jn 
(whether a bridge sufficed to sustain a load. v. R. Co., 109 Ia. 524. 80 N. W. 561 (us.tnl 
allowed); 1898. Siever v. P. B. & L. Co,. 151 implements for certain work, allowed); IS99. 
Ind. 642. liO N. E. 877 (that an elevator gearing Taylor I). Star Coal Co .• 110 Ia. 40. 81 N. W. 
was a safe appliance. allowed); 1900, Chicago 249 (whether a mine-roof was likely to fall. 
& E. I. R. Co. 11. Grimm. 25 Ind. App. 494. 57, allowed); 1901. Quinlan v. R. Co., 113 Ia. 89. 
N. E. 641 (safety of mode of running train. 84 N. W. 960 (what "Were the dutil!s of a brake-
allowed); 1921. Pittsburgh C. C. & St. L. R. man. allowed); 1901. Cahow v. R. Co .• U;; 
Co. 11. Edwards. Ind. -. 129 N. E. 310 Ia. 224. 84 N. W. 1056 (how man)" men would 
(injury at a uenick; how muny men wcre be needed ~to move safely a railroad tender. 
required to do the work. held allowable); excluded); 1901. Wjmber v. R. Co .• 114 !B. 
Iowa: 1868. Phillips 11. Starr. 26 Ia. 350 551. 87 N. W. 505 (who had authority to start 
(whether an item in a contract's performance an engine. allowed); 1901, Brooks 11. Sioux 
was material. excluded); 1872. Bills v. City, 114 Ia. 641. 87 N. W. 682 (that a walk 
Olttlmwa. 35 {Il. III (whether a mode of W'lS "in had condition," hcld improper; that 
loading a wagon was safe. excluded); 1875. it was "a good und sound walk." held proper) ; 
Gilruth 11. Gilruth. 40 Ia. 346 (safety of a car 1902. Fi~h 1'. Mason C, & C. L. T. Co., 116 
filr coupling. excl\!ded); 1872. Hamilton r. R. Ia. 716. 89 N. W. 33 (whether with care a car 
Co.. 36 Ill. 36 (proper way to couple cars, could be run without lurching. excluded); 
excluded); 1873. Muldowney v. R. Co .• 36 Ia. 1904. Collins 1>. Chicago. M. & St. P. R. Co .• 
472 (same); 1876. Belair v. R. Co .• 43 Ia. 667 122 Ia. 231. 97 N. W. 1103 (whether a cattle-
(same); 1876. Cooper 1'. Central R. Co., 44 Ia. gate was sufficient, excluded); 1905, Schroeder 
140 (safety of speed. excluded); 1877. Locke 11. Chicago & N. W. R. Co .• 127 la. 365. 103 
". R. Co .• 46 Ia. 110 (reason for not leaving a N. W. 985 (whether an unhlocked swi~h-frog 
flagman. excluded); 1877. Hollowell v. Dick- iR dangerous, allowed, for experts); 1905. 
erson, 46 Ia. 6139 (safety of street. excluded); Hofacre 11. Monticello, 128 Ia. 239, 103 N. W. 
1878. Taylor v. Lumbering Co., 47 Ill. 664 488 (whether ice elsewhere "Was as bad. etc., 
(whether repairs were necessary. allowed); allowed 011 cross-examination); 1905, Getman 
1882, Allen v. It. Co .• 57 Ia. 626, 11 N. W. 614 Ins. Co. t'. Chicago & N. W. R. Co., 128 la. 386. 
(duty of brakeman. E'xeluded); 111882. Jasper 104 N. W. a61 (whether sparks could pass a 
Co. v. Osborn. 59 la. 213. 13 N. W. 104 (ability netting. whether an engine could be operated 
to live peacefully. excluded); 1882. Brant ~. without emitting cinders. etc.. all, wed) ; 
Lyons. 60Ia. 174, 14 N. W. 227 (negligence as 1906. Hamner I). Janowitz. 131 la. 20. 108 
the cause of an injury. excluded); 1883. N. W. 109 (the proper and safe method of 
Funston v. R. Co .• 61 Ia. 455. 16 N. W. 518 structure for a crane-track, allowed); 1909. 
(whether r. team could be turned in a certain Bruggeman 11. Illinois C. R, Co .• 147 la. 187. 
space. allowed); 1883. Kitteringham v. R. Co., 123 N. W. 1007 (whether a train could have 
62 la. 286. 17 N. W. 585 (time required to been stopped more quickly, excluded); 1913. 
make repairs, aUowed); 1885. Baldwin 11. R. Escher v. Carroll Co., 159 la. 627. 141 N. W. 
Co .• 68 Ia. 38, 25 N. W. 918 (safe mode of 38 (whether a bridge WIl8 reasonably safe, 
piling lumber, excluded); 1886. Kuhns 1'. R. excluded; on this point, this Court does not 
Co .• 70 In. 564, :n N. W. 868 (safeiYlOf running to be able to free itself from the shackles 
an engine backwar---ds. allowcd); 1887, Grinnell of the Opinion rule as courageously as its 
tl. R. Co .. 73 la. 95, 34 N. W. 758 (time re- repute demand.); 1917, Ingwersen ~. Carr. 
quired to stop a train. allowed); 1888. Gadbois 180 la. 988. 164 N. W. 217 (malpractice; 
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jurisdiction. On the whole, the general impression produced, on an unpreju
diced reading of these rulings, is that an enormous mass of the most useful 
whether the defendant exercised his best skill Dingley. 88 Me. 546, 34 Ati. 414 (whether a 
and knowledge, etc., allowed); photograph was skilfully reproduced in a 
Kansas: 1868, Northern Mo. R. Co. v. newspaper, admitted); 
Akers, 4 Kan. 471 (number of men necessary lofaryland: 1856, Scaggs v. R. Co .. 10 Md. 270, 
in driving mules, allowed); 1870, Telit v. 281 (whether a collision could have been 
Wilcox, 6 Kan. 58 (duty of a physician as to avoided, excluded); 1872, Waters v. Waters, 
treatment of u case, allowed); 1881, Monroe 35 Md. 538 (propriety of a testator's disposi-
v. Lattin, 25 Kan. 353 (negligence of a driver, tion of his property, admitted); 1886, Balti-
excluded); 1881, Pursons City v. Lindsay, 26 more El('v. Co. v. Neal, 65 Md. 452, 5 Atl. 338 
Kan. 431 (whether a street was dangerous, (whether a mnrine collision could have been 
excluded); 1883, Kansas P. R. Co. '!!. Peave~', avoided by care, admitted); 1886, Baltimore 
29 Kan. 177 (proper mode of coupling. al- & Y. T. R. Co. v. Leonhardt, 66 Md. 77, 5 Atl. 
lowed); 188 .. , Dow v. Julien, 32 Kan. 578, 4 346 (whether it was safe to descend from R 
Puc. 1000 (whether care was exercised, certain car, inadmissible; but whether a road 
excluded); 1885, Missouri Pac. R. Co. r. was dangerous, admissible); 1886, Baltimore 
:lIackcy, 33 Kan. 303, 6 Pac. 291 (duty of & L. T. Co. 1'. Cassell, 66 Md. 430, 7 Atl. 805 
fireman; obscure distinction); 1885, St. (safety of a road, allowed); 1887, Stumore r. 
Louis & S. F. R. Co. ~. Ritz, 33 Kan. 405, 6 Pac. Shaw, 68 Md. 18, 11 At!. 300 (prudence of a 
533 (proper const.ruetion of cattle-guards. ~hipping-broker. allowed); 1898, Baltimore & 
excluded); 1888, Topeka v. Sherwood, 39 Kan. S. P. CG. ~. Hackett, 87 Md. 224, 39 Atl. 510 
692, 18 Pac. 933 (whether a sidewalk was (whether a water-outlet was adequately con· 
dangerous, excluded); 1895, Insley v. Shire, strueted, admissible); 1899, Tall v. Baltimore 
54 Kan. 793, 39 Pac. 713 (whether there was S. P. Co., 90 Md. 248, 44 Atl. 1007 (whether a 
negligent management, excluded) ; 1897, captain interfered to prevent an affray with 
Murray v. Hoard, 58 Kan. I, 48 PIIC. 554 sufficient promptness, excluded); 1908, Com-
(safety of a bridge. excluded); 1900, Missouri missioners r. State, 107 Md. 210, 68 Atl. 602 
K. & T. R. Co. v. Merrill, 61 Kan. 671, 00 (what was neces~,;ry to safeguard a bridge, 
Pac. 819 (what would be the proper mode of excluded; the deplorable extreme of this ruling 
mounting a car under certain conditions, may be gathered from the circumstance that 
allowed); 19003, Missouri & K. Tel. Co. v. though the llitness wus "a former keeper of 
Vandevort, 67 Ran. 269, 72 Pac. 771 (whether this bridge," the opinion states that he "was 
poles were likely to frighten horses, exduded) ; not shol\'n to possess any special skill or knowl-
1911, Duncan v. Atchison T. & S. F. R. Co.. edge derived from or relating to any trade, 
86 Kan. 112, 119 Pac. 356 (whether a bridge profession, or technical pursuit which would 
was a safe place for coupling cars, not allo\\'('d) ; qunlify him to instruct the jury"; if there is 
1913, Root 1'. Cudahy P. Co., 8S Kan. 41:~, 129 no presumption that a bridge-keeper knows 
Pac. 147 (whether an clevator was safe, not something special about safeguards for bridges, 
allowed) ; then there ought to be none that a judge knOW8 
Kentucky: 1878, Claxton's Adm'r r. R. Co., 13 something special about the lawof Evidence); 
Bush 643 (safety of ml\chinCrY, allowed); 1908, Fletcher v. Dixon, 107 Md. 420, 68 Atl. 
1897, Louisville & N. R. Co. v. Bowen, - 875 ("Please state whether or not in your 
Ky. " 39 S. W. 31 (that a signal ought to opinion that horse was fit for a lady to drive," 
have been given at a erossin~, excluded); excluded; thus is Common Sen~e shut out oC 
1899, Louisvllie & N. R. Co. t'. Milliken, court and Scholasticism enshrined on an altar); 
Ky. " 51 S. W. 796 (whether a mode of 1913, Capital Traction Co. 11. Contner, 120 Md. 
sitting on a freight car was careless or improper, 78, 87 Atl. 904 (whether a motOlman could 
excluded) ; 1913, Newport R. M. Co. v. have stopped the car in time, exeluded): 1919, 
Mason, 152 Ky. 224, 153 S. W. 2:!0 (safety of a County Commissioner. v. Pel Air S. r. Aes'n, 
floor covering, allowed); 1918, Barrett's Adm'r 134 Md. 548, 107 At!. 348 (whether a drain 
v. Brand, 179 Ky. 740, 201 S. W. 331 (mal- pipe was .. sufficient to drain the surface 
practice; whether the approved professional water," not allowed); 
methods were followed, allowed); Massachusetts: 1850, Raymond v. Lowell, 6 
Louisiana: 1900, State v. Austin. 104 La. 409, Cush. 531 (proper condition of a street, 
29 So. 23 (by an BecuBl'd, whether his belief in excluded); 1851, Lund v. Tyug,sborougn, 9 
the deceased's designs was negligently fonned, Cush. 37, 39 (safety of a place in a road, 
excluded) ; allowed); 1853, Twombly t. Lesch, 11 Cush. 
Maine: 1868, Hill v. R. Co., 55 Me. 144 402, 405 (whether certain treatment was 
(l\'hether the blol\ing of a whistle was safe. proper according to the medical prof_ion, 
excluded; 1875, State ~. Watson, 65 Me. 76 admitted); 1861, Nowell ~. Wright, 3 All. 170 
(spreading of fire, excluded), 1884, Mayhew (proper condition of a street, excluded); 1864, 
II. Mining Co., 76 Mc. III (whether an Ilppara- White r. Ballou, 8 All. 408 (cooper trade; 
tua was proper, excluded); 1896, Marston v. whether certain conduct was prudent, ex-
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testimony is daily excluded under their influence. The apparent purpose of 
the rule might have been supposed to be (by one unacquainted with our juris-

eluded); 1864, Bliss v. WarehaJD, 8 All. 564 
(general condition, liS to safety, of a bridge, 
excluded); 1867, Simmons v. Steamboat Co .• 
97 Moss. 371 (whether a place Will> not mani
fpstly improper for passengers. excluded); 
1869, Ryerson v. Abington. 102 Mass. 530 
\~afety of u highway. excluded); 1871, 
Higgins v. Dewey. 107 Moss. 495 (whcther a 
tire would probably spread. ('xcluded); 1877. 
f.\uxton v. S. P. WorkJ!. 121 Mass. 448 (whether 
an injury could have occurred with care by 
the plaintiff, excluded); 1883. Arnstein v. 
Gardner. la4 Mass. 9 (whether a cattle-guard 
was necessary. cxcluded); 1884. Donnclly v. 
Fitch, 136 Mass. 558 (whether a horse of cer
tain qualities called for certnin care, allowed); 
1887, Freeman 11. Ins. Co .. 144 Mass. 579. 12 
N. E. 372 (time required to stop a train, 
Illlowed); 1887, Gilbert v. Guild, 144 Mass. 
H05, 12 N. E. 368 (whether a machine's dangcr 
was obvious. excluded); 1894, McGuerty v. 
Hale. 161 Mass. 51, 36 N. E. 682 (whether a 
boy was a proper person to put at certain 
work, excluded); 1895, Lang v. Terry. 163 
Mass. 138, 38 N. E. 802 (proper way of m:m
aging a machine, allowed); 1895, Twomey v. 
Swift. 163 Mass. 273. 39 N. E. 1018 (whether 
a person was negligent, excluded); 1896, 
McCarthy v. Boston Duck Co., 165 Mass. 165. 
42 N. E. 568 (whether a pulley was a proper 
onc, admitted); 1898, O'Brien v. Look, 171 
Mass. 36, 50 N. E. 458 (whether a mode of 
using machinery was proper, allowed); 1898, 
Edwards c. Worcester, 172 Mass. 104,51 N. E. 
447 (whether a road was safe and convenient, 
excluded); 1899. Leslie tI. R. Co .. 17:.l Mass. 
468. 52 N. E. 542 (what was the proper way of 
turning a stone in a derrick, ullow('d); 1902, 
Whitman v. R. Co., 181 Mass. 138, 63 N. E. 
334 (whether the plaintiff thought he could 
cross a tra.ck sufely, cxcluded); 1904, Meehan 
I). lIolyoke St. R. Co., 186 I\Jass. 511, 72 N. E. 
61 (proper way of stringing telegraph wires, 
excluded); 1906. Erickson V. American S. & W. 
Co., 193 Mass. 119, 78 N. E. 761 (that cast
iron was unsuitable for a steum-pipe, allowed) ; 
1912, Robinson v. Springfield St. R. Co., 211 
Muss. 483, 98 N. E. 576 ("Was there anything 
you could have done to avoid the collision?" 
held proper on the facts): 1916, Lynch 11. 
Larivee Lumber Co., 22i! Mass. 335. 111 N. E. 
861 (the proper WilY of piling lumber, ex
eluded}; HH 7, Murk 11. Stuart-Howland Co., 
226 Mass. 35, 115 N. E. 42 (repudiation of a 
contract; whethl'r a pnrty's order under a 
contract was rensonable. not allowed); 1919, 
Eldredge v. Bnrton. 232 Mass. 183, 122 N. E. 
272 (ndmission by u decedcnt. "it is my falllt," 
po!;Sibly allowable); 
Michioan: 1851, Dariiels 11. Mosher, 2 Mich. 
183 (lin opinion by nn eye-witness that certain 
farm work Willi well done, received; but B 

similar opinion by others. b:lsed on thc facta 
tetitified to at the trial, rejected); 1875, Clark 
v. Locomotive Works. 32 Mich. 257 (what 
ought to have becn done "itb n vessel, Clt

c1uded; whether an engine worked in the 
ordillBry way, ndDlitted); 1882, Marcott v. 
R. Co., 49 Mich. 101. 13 N. W. 374 (whether 
certain conduct interfered with lin employee's 
work. admitted); 1883, Huizega v. Lumber 
Co., 51 Mich. 275, 16 N. W. 643 (machinery's 
safety, admitted); 1886, Laughlin v. R. Co., 
62 Mich. 226, 28 N. W. 873 (Campbell, C. J.: 
.. No alllount of description can enable a jury 
to sec the place as the witnesses saw it, and, 
while witnesses must describe the place u.q well 
liS they can, it is always competent, for those 
who arc familiar with the highways and their 
use, to give their impressions received at the 
time concerning safety or eonvc.!lience of 
passage and other conditions of an analogous 
nature"); 1887, Harris V. Clinton, 64 Mich. 
457, 31 N. W. 425 (contra to the preceding 
case, which is not cited); 1887, Zube I). Webber, 
67 Mich. 58, 34 N, W. 264 (whether more force 
than necessary was used in an ejectment, 
excluded); 1888. Merkle v. Bennington, 68 
Mich. 143,35 N. W. 846 (whether a bridge was 
in good repair, admit.ted); 1888, CroBs 1'. R. 
Co .• 69 Mich. 369, 37 N. W. 361 (like Laughlin 
v. R. Co., supra); 1895, Lau 1'. Fletcher, 104 
Mich. 295, 62 N. W. 357 (wbether machinery 
was safe, nIlowed); 1898. Vall Worden 1'. 

Winslow, 117 Mich. 564, 76 N. W. 87 (pro
priety of opening celery trenches, allowed); 
1898, Detzur 1'. Brewing Co .• 1I9 Mich. 282, 
77 N. W. 948 (whether a broken window WIIS 

safe. excluded); 1900, People 1'. Detroit & 
S. P. R. Co .. 125 Mich. 366, 84 N. W. 290 
(whether a roadbed was safe, excluded); 
1903, Stonie v. Grand Trunk EI. Co.. Mich. 
-" 96 N. W. 569 (the" necessity or expediency 
of entering in front of the drums," etc. al
lowed); 1904, JohD.son 1'. Detroit &: M. R. Co., 
135 Mich. 353, 97 N. W. 760 (efficiency of a 
cattle-guard, allowed); 1915, Loose II. Deer
field Tp., 187 Mich. 206, 153 N. W. 913 
(whether a highway was rell80nably safe for 
automobiles, excluded); 1920, Luttenton 1>. 
Detroit J. & C. R. Co., 209 Mich. 20, 176 N. W. 
558 (whether the crossing was" more dangerous 
than any other place," allowed) ; 
·M innc8ota: 1862, Bowel'!! V. Dukes, 8 Minn. 24 
(sufficiency of a fence to tum stock, excluded) ; 
1875, Getchell 11. Hill, 21 Minn. 465 (propriety 
of certain medical treatment, nIlowed): 1877. 
Hayward v. Knapp. 23 Minn. 434 (safety of a 
mooring-place, allowed, for an expert); 1878, 
Shriver v. R. Co., 24 Minn. 509 (wLether 
marbles were properly pacl:ed for carriage. 
allowed); 1881. Krippner V. Biebl, 28 Minn. 
141, 9 N. W. 671 (propriety of measures taken 
to stop a fire, allowed); Koliti 17. R-
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prudence) to exclude testimony in proportion to its significance and direct
ness; and the wonder often is how a jury can under the circumstances come 
to an intelligent conclusion without the aid of the banished testimony. 

Co., 32 Minn. 134, 19 N. W. 655 (practicability S. W. 90 (personal injury; whether a car 
of locking or fencing turntables, allowed); lurched .. enough to throw a man," allowed) ; 
ISS5, Mantell'. R. Co., 33 Minn. 62,21 N. W. Montana: 1897, State l'. Giroux, 19 Mont. 149, 
853 (whether due care required certain con- 47 Puc. 798 (whether a parent was a fit pert50n 
duct, excluded); 1887, Lindsley 11. R. Co., 36 to have the custody of a child, excluded); 
Minn. 544, 33 N. W. 7 (proper mode of caring 1903, l\Ietz 1'. Butte, 27 Mont. ,'106, 71 Pac. 761 
for cattle in transit, admitted); 1889, Good- (whether a sidewalk was rcasonably safe, 
sell 11. Taylor, 41 Minn. 209, 42 N. W. 873 excluded); 1903, Coleman v. Perry, 28 Mont. 
(same); 1890, Armstrong p. R. Co., 45 Minn. I, 72 Pac. 42 (wbether a mangle was out of 
87, 47 N. W. 459 (suitability of a stable for repair, allowed) ; 
keeping horses, allowed); 1896, Morris 11. Nebr~ka: 1900. Missouri P. R. Co. tI. ~'ox, 60 
Ins. Co .• 68 Minn. 420. 65 N. W. 655 (whether Nebr. 531. 83 N. W. 744 (duties of a car-
it was dangerous to thresh with steam in a inspector, allowed; wbether a tmck was 
higb wind. excluded); 1897, Peterson 11. properly constructed. allowed); 1903, Chi-
Johnson-Wentwortb Co .• 70 Minn. 538. 73 cago R. I. & P. R. Co. 11. Holmes. 68 Nebr. 826, 
N. W. 510 (wbetber a ~ard could have been 94 N. W. 1007 (wbether an injured switchman 
placed around a gcaring. allowed); 1899. did what was .. necessary for him to do." 
Moore 11. Townsend. 76 Minn. 64. 78 N. W. excluded); 1908. Maxson 11. Case Threshing 
880 (that a ladder was dangerous. excluded); M. Co .• 81.Nebr. 546. 116 N. W. 281 (that a 
1899. Sieber P. R. Co .• 76 Minn. 269. 79 N. W. mode of putting on a belt was dangerous. 
95 (whether an engineer's methods in .. buck- allowed); 
ing" snow were proper and pnldent. allowed); New Hampshire: 1881, Wells 1:. Eastman. 61 
1904. McDonald Ii. Duluth. 93 Minn. 206, 100 N. H. 507 (proper time for firing brush, ad-
N. W. 1102 (whether a railing was safe. ex- mitted); 1898. Nourie 11. Theobald. 68 N. H. 
eluded); 1905. Scarlotta tI. Ash. 95 Minn. 240. 564. 41 At!. 182 (that it was dangerous to 
103 N. W. 1025 (that a machine "operated all tnke down a building, excluded); l!)01, Challis 
right." allowed); 1906. Carlin v. Kennedy. 97 P. Lake. 11 N. H. 90, 51 Atl. 260 (what treat-
Minn. 141. 106 N. W. 340 (whether a machine ment a physician of reasonable s~,i1l ought to 
could be guarded. etc .• allowed) ; have given, allowed); 1920. Gardner 11. 

MiaBissippi: 1895. Kansas City M. & B. R. Commercial Machine Co.. ' N. H. • 111 
Co. 11. Spencer. 72 Miss. 491. 17 So. 168 (bow Ad. 317 (injury while handling wheelbarrows; 
cattle-guards should be built. excluded); testimony that an employee .. ougbt to htlVe 
1899, Grace 11. R. Co.. Miss. ' • 25 So. 875 waited his turn." held allowable, as probably 
(whetber cattle-guards were properly con- helpful to the jury); 1920. Paquette ". 
structed. excluded) ; Connecticut V. L. Co .• 79 N.iH. 288. 109 At!. 
Miasouri: 1859. Hill ". Sturgeon. 28 Mo. 329 836 (whether a certain kind. of blow in timber-
(prudence of certain nautical conduct. ad- felling was dangerous. allowed); 
mitted); 1872. Gavisk tI. R. Co., 49 Mo. 276 New York: 1850. Price P. Powell. 3 N. Y.323 
(whether due care was taken, excluded); (whether a cargo was properly stowed, ad-
1876. Rickey tI. Zeppenfeldt. 64 Mo. 276 mitted); 1863. Curtis 11. Gano. 26 N. Y. 427 
(whether a train could have been stopped. (whether a construction was workmanlike. 
allowed); 1877. Koons 11. R. Co .• 65 Mo. 597 allowed); 1863. Moore tl. Westervelt. 27 N. Y. 
(dangerousness of a turntable. excluded); 238 (whether a ship was safely moored, al-
ISS1. Gl'eenwell tI. Crow. 73 Mo. 639 (safety of lowed); 1865. Walsh 11. Ins. Co., 32 N. Y. 442 
a plaee of deposit. admitted); 1886. Brown e. (effect of a mode of loading a ship. allowed) ; 
Road Co •• 89 Mo. ISS, 1 S. W. 129 (safety of a 1874. Haggerty 11. R. Co .• 61 N. Y. 624 (whether 
road, admitted); 1887. Gutridge 11. R. Co.. anything could have been done to prevent the 
9! Mo. 47~ 7 S. W. 476 (whether with due care injury, excluded); 1877, Baird 11. Daly. 68 
lin injury would have occurred. excluded); N. Y. 551 (whether a ship was unseaworthy. 
1893. Czeac,",zka P. R. Co .• 121 Mo. 201. 212. allowed); 1877. Cal'penter tl. Transp. Co,. 11 
2S S. W. 911 (the proper position of a street- N. Y. 579 ("wh~ther acts are seamanlike and 
ear driver. allowed); 1896. Benjamin C. R. Co.. proper." admitted; whether anything which 
133 Mo. 274, 34 S. W. 590 (safety of a;coal-hole migbt have avoided t.he harm was done or 
cOver, excluded); 1901. Hurst 11. R. Co .• 163 omitted. excluded); 1879, Scattergood ". 
Mo. 300. 63 S. W. 695 (whether a switch-yard Wood. 79 N. Y. 265 (whether a machine was 
Willi in re8llOnably safe condition. not allowed) ; in!-:rior in working. allowed); 1880. Gintennan 
1908. Mei1y tI. St. Louis & S. F. R. Co .• 215 e. Steamship Co .• 83 N. Y. 365 (how a vessel 
Mo. 567, 114 S. W. 1013 (how many men should ha'/e been handled. allowed); 1881, 
required to load a car. allowed); 1921, Hart tl. Bridge Co .• 84 N. Y. 60 (whether cer-
Laycock •• United R. Co.. Mo. • 234 tain gates were customary and safe; obacure 
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5. Law 

§ 1952. In general. The exclusion of testimonial opinion here rests on 
a ground slightly different from that of all the other instances. The general 
principle (ante, § 1918) is exemplified, to be sure, that the tribunal does not 

ruling); 1881. Ward b. Kilpatrick. 85 N. Y. a mode of stopping a train made loadiug 
415 (whether work was "well done," allowed) ; it more unsafe. aIlowed) I 1921, Marshall 
1884. Ferguson v. Hubbe\1. 97 N. Y. 512 r. Interstate T. & T. Co., 181 N. C. 292, 106 
(whether it was dry enough to fire fallow land. S. E. 818 (whether a place was "safe" for 
excluded); 1891. O'Neil v. R. Co., 129 N. Y. workmen, excluded; Hoke. J. a:ld Clark, 
125. 29 N. E. 84 (distance in which a truck C. J., diss., quoting with approval the text 
could be stopped, admitted); 1899, Kum- above); 1921, Marshall 1). Interstate T. &: T. 
berger v. Congress S. Co .• 158 N. Y. 339. 53 Co .. 181 N. C. 410. 107 S. E. 498 (that eondi-
N. E. 3 (whether a place was proper for an tions of an electric plant were not safe. not 
engine. admitted); 1899. Littlejohn v. Shaw. a\1owed) ; 
159 N. Y. 188. 53 N. E. 810 (whether a sub- ,Vorlh DClkota.: 1896. Ouverson v. Grafton. 5 
stance "gambier" was merchantable. al- N. D. 281. 65 N. W. 677 (whether a threshing-
lowed); 1900. Dougherty 1'. Milliken. 163 machine was calculated to frighten ordinary 
N. Y. 527. 57 N. E. 757 (whether a modI' of horses. excluded); 
anchoring derricks wae sufficient, not allowed; Ohio: 1850. Stewart 1). State. 19 Oh. 307 
the opinion employs an unsound analysis of (whether there was time to avoid an attack. 
the Opinion rule; two judges dissentin!(); allowed); 1851, Cincinnati &: F. M. I::s. Co. 11. 

1901. Finn v. Cassidy. 165 N. Y. 58-1. 59 N. E. May. 20 Oh. 223 (whether an act WRS car"ful 
311 (how an excavation ou~ht to have been or skilful, excluded; but other principles 
made, aIlowed; Gray •. T., and Parker. C. J.; mainly controlled the ruling); 1860. BeIle-
diss.); 1903, New York C. I. Co. 'V. U. S. fontaine & I. R. Co. tl. Bailey. 11 Oh. St. 335 
Radiator Co .• 174 N. Y. 331, 66 N. E. 967 (whether an injury at a. railrotlri!crossmg could 
(whether goods were "needed" under a COIl- have been avoided, aIlowed); 1871, Cincin
tract. allowed); 1903, Trenton Potteries Co. nati &: Z. R. Co. v. Smith, 22 Oh. St. 246 (p op~r 
11. Title G. &: T. Co .• 176 N. Y. 65, W'J N. E. 132 place for 1I brakeman, allowed); 1875. '-:'dil· 
( .. "hat ought to have been done in framing a water Turnpike Co. I). Coover. 26 Oh. St. 5~' 
policy of title-insurance. excluded); 1919. (danger of a. place in the road. excludec. ; 
Noah tl. Bowery Savings Bank. 225 N. Y. 284, 1877, Insurance Co. r. Tobin. 32 Oh. St _ ,~ 
122 N. E. 235 (forgery of depositor's name; (whether a vessel was seaworthy. alloVi _ 
whether alsignature of a certain sort would whether it was prudent to run a. steambo ... 
"tend to exci~ suspicion in the mind of the under the eirc'.IInstances. excluded); 18e.~. 
'"rdinBrily competent signature-clerk," not Railroad Co. v. Schultz, 43 Oh. St. 275. 1 N. Z. 
oUe-wed: another instance of the wearisome 324 (from witnesses not expert. whether a 
unpracticality of the Opinion rule) : fence was sufficient to turn stock. excl1tded); 
North Carolina: 1849. Sikes tl. Paine. 10 Ired. 1900, Ohio & I. T. Co. tl. Fishburn. 61 Oil. 608. 
280 (whether there was a deficiency in per- 56 N. E. 457 (proper time!Ior "shooting" an 
fOl'ming a contract to repair. allowed); 1896, oil-well, allowed); 
Tillett tl. R. Co., 118 N. C. 1031. 24 S. E. 111 Oklahoma: 1912. Hicks tl. Davis. 32 Ok!. 195, 
(whether a car was coupled negligentI~ ex- 120 Pac. 260 (whether a gang plank wsa con-
eluded); 1898. Phifer 11. R. Co .• 122 N. C. 940. structcd in a prudent mode. excluded): 1919. 
29 S. E. 578 ("Were yoU careful?" excluded) ; Federal Oil & Gas Co. 11. Campbell, ,::Ikl.-, 
191]1, Raynor v. R. Co .• 129 N. C. 195. 39 S. E. 183 Pac. 894 (whether employer's ,.' 
821 (whether more than necessary force was and instrumentalities were safe fe. t>"I,.tking. 
used in expelling a passenger. excluded); 1901. not allowed); 
Jeffries v. R. Co .• 129 N. C. 236, 39 S. E. 836 Oregorl: 1869. Heath v. Glisan, 3 Or. Il'l' (pro. 
(whether anything was omitted that could priety of certain surgical trcatmel", :dlowable) ; 
have been done to save life, excluded): 1902, 1869. Williams v. Poppleton, 3 Or. 143. 151: 
Cogdell v. R. Co., 130 N. C. 313. 41 S. E. 541 1900. State v. lHims, 36 Or. 31;,. U Pac. 8813 
(whether a man could safely stand on a plank. (which p!\rty in an affray hlVi tue "'ll,vantage, 
etc .• not allowed); 1904. Ma.·ks v. Harriet excluded); 1900. Chan Sing~. l'()~(h:,:I, 37 Or. 
Cotton Mills, 135 N. C. 287, 47 S. E. 432 68.60 Pac. 718 (whether ~ne injl.& ::. :uld have 
(whether cog-wheels should have been covered. happened, if defenda· .. t had dla.1 .:~rtdn 
etc .• not allowed): 1919. Brewer v. Ring. 177 things. notallowcd): 1911. WeisslJ. Koh!hagen 
N. C. 476, 99 B. 'E. 358 (malpractice; whether a 58 Or. 144, 113 Pac. 4.6 (whether an excava-
diagnosis was made according to the approved t.ion wa9 neeessary. allowed): 1921, Lehman tl. 
practice and principles of the medical profes- Knott. 100 Or. 59, 196 Pac. 476 (r.hether a 
eioo: allowed) ; 1919,Barnes~. Seaboard Airline surgical treatment was "proper and usual." 
R. Co •• 178 N. C. 264. 100 S. E. 519 (whether held allowable. i.~lt whether it was "uoskiJ!ul 
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need the witness' judgment and hence will insist on dispensing with it. But 
here it is not that the jury can of themselves determine equally well; it is 
and negligent." held not allowable; here are 250 (sufficiency and expediency of a drain. etc., 
Tweedle-dum and Tweedle-dce in the saddle allowed); 1894. Wilson v. R. Co .• 18 R. I. 598. 
again); 1921. Patterson I). Howe. - Or. • 601. 29 At!. 300 (whether a person seemed to 
202 Pac. 225 (malpractice; to an expert. drivo carefully. allowed); 1903. Ennis I). 

whether the operation performed .. wus a Little. 25 R. I. 342. 55 At!. 884 (whether a 
skilful dental, operation." held reversible certain corodition of an eyebolt was defective, 
error; this mling would mark our law of excluded) ; 
Evidence as a system of rules devised to South Carolina: 1883, Ward ll. R. Co., 19 
obstruct asc<.rtainment of toe truth); S. C. 522. 526 (whether there was time to avoid 
Pennsylvania: 1851. Beatty v. Gilmore, 16 Pa. injury. allowed); 1884, Couch v. R. Co., 22 S. 
468 (safety or danger of a place. allowed); C. 561 (whether a place was dangerous, ex-
1871. Delaware & C. Towboat Co. v. Starrs. eluded); purporting to follow the preceding 
69 Pa. 38. 41 (prudence of n. towboat captain. case); 1885. Bridger v. R. Co .• 25 S. C. 26 
allowed); 1876, Sinnott v. Mullin, 8!"! Pa. 337. (similar); 1901, Easler v. R. Co .• 59 S. C. 311, 
342 (moper mode of building a~retaining wall. 37 S. E. 938 (whether passengers had sufficient 
allowed); 1882. Olmsted v. Gere, 100 Pa. 131 time to leave a railroad car, allowed); 1903. 
(skilfulness of a surgical operation, allowed); Gosa I). Southern R. Co .• 67 S. C. 347. 45 S. E. 
1883, American Steamship Co. I). Landreth, 810 (whether it .. takes a woman of health to 
102 Pa. 135, 8emble (opposed .to Beatty v. run seven looms," not allowed); 1904. Koon v. 
Gilmore); 1889, Long v. R. Co., 126 Pa. 143. Southern Ry .• 69 S. C. 101. 48 S. E. 86 (whether 
19 At!. 39 (propriety of a saret~'-device at 0. a pile-driver was safe. allowed) ; 
switch, excluded); 1890, Graham v. Penna. South Dakota: 1909. Reeves v. Chicago M. 
Co .• 139 Pat 149, 160. 21 At!. 151 (danger of 0. &: St. Paul R. Co., 24 S. D. 84, 123 N. W. 498 
Ilbce. excluded; distinguishing Beatty v. (proper place for a brakeman. allowed) ; 
Gilmore on the ground that an adequate 'l'ennessee: 1874. Lawrence V. Hudson, 12 
description was in that case impossible); 1892, IIeisk. 672 (negligence of 0. stage-driver in leav-
McNerney v. Reading, 150 Pa. 611. 616, 25 At!. ing his seat, excluded); 1896. Louisville & N. R. 
57 (whether a place was dangerous. allowed) ; Co. v. Reagan. 96 Tenn. 128, 33 S. W. 1050 
1893, Elder V. Coal Co., 157 Pa. 490, 4!J9, 27 (proper way to uncouple cars. admitted) ; 18!J7. 
At!. 545 (whether certain precautions were Bruce ll. Beall. 99 Tenn. 303. 41 S. W. 445 
sufficient. allowed: but not whether the con- (probable life of an elevator-cable, admitted; 
duct was ,~!~li~ent); 1895, Kitchen v. Union but, whether a prudent person would have 
Tp .• 171 Pa. 145, 33 Atl. 76 (whether a place discontinued ita Use. excluded); 
was dangerous. admitted); 1897. Platz II. Teras: 1879, Houston &: T. C. R. Co. I). Smith, 
McKean, 178 Po.. 601, 36 At!. 136 (safety of a 52 Tex. 186 (whether there was time to get out 
sluice. excluded); 1897, Cookson v. R. Co.. of the way, excluded); 1885, International &: 
179 Pat 184. 36 At!. 194 (whether a place was G. N. R. Co. v. Klaus, 64 Tex. 294 (whether a 
the proper one to stoP. look, and listen, ad- bridge span Was large enough. allowed); 
mitted); Auberle I). McKeesport. 179 Fa. 321, 1888. Telegraph Co. I). Cooper, 71 Tex. 512. 
36 AU. 212 (whether the absence of a guard- 9 S. W. 598 «'tieet of timely assistance at child-
rail made a bridge dangerous. excluded) ; 1898). birth. allowed); 1890, Gulf Colo. &: S. F. R. 
Woeckner I). Motor Co., 187 Pa. 206, 41 Atl. Co. I). Compton, 75 Tex. 673. 13 S. W. 667 
28 (that a motorolan eXl\reised good judgment. (safety of a train-hand equipment, Iillowed); 
excluded on the facts); 18!18. \Vhitaker v. 1896. McCray v. R. CQ., 89 Tex. 168, 34 S. W. 
Campbell. 187 Pat 113. 41 At!.38 (Whether it 95 (whether a rail would have fallen if the 
was danF.\Jrous to clean a machine. admitted) ; car was properly loaded. admitted); 1901. 
1898. Be'l1'dslo!cl). Columbia Tp.,18S Pa.496, 41 Lipscomb v. R. Co. 95 Tex. 5, 64 S. W. 923 
Atl.. 618 ,contributory negligence; opinions of (whether it was a station agent's duty to hire 
non~xpert-'!. excluded) ; 1902, Siegler I). guards. excluded); 1903, Lentz II. Dallas. 96 
Mellinger, 203 Pa. 256. 52 At!. 175 (that a Tex. 258, 72 S. W. 59 (whether an iron grating 
place was dangerous, el'cIuded) ; 1903, Seifred I). was too light for the purpose, not allowed) ; 
Pa. R. Co .• 206 Pa. 3~9, 55 Atl. 1061 (that a Utah: 1891. Wright v. S. P. Co., 15 Utah 421. 
mil road ero'lSing was dangerous. excluded; 49 Pac. 309 (whether it was neccss8J.Y to 
no Imthority cited); 1917, Campbell II. Well have certain employees on an engine, admitted) 
Bros. Co.,256 Pa. 446. 100 Atl. 1050 (whether 1897. State 11. McCoy. 15 Utah 136, 4.1 Pac. 
a method of raising a Jernck was more danger- 420 (whether an abortion was neCf!!:dary to 
ous than the usual "ne. allowed); 1917, Kubn save life. admitted); 1898. Hayes o. R. Co •• 
I). Lill~:::€r V. R. Co .• 255 Pa. 445, 100 Atl. 142 17 Utah 99, 53 Pac. 1001 (whether sheds were 
(re,:1road colW.i.:;:).; whether "the verbal order "carefully and properly built." allowed); 
was as safe as a Wlitt.::l order under the cir- 1903. Fritz ~. Tel. Co .• ?:> Utah 263, 71 Pac. 
cumlltancct," not allowed); 209 (how many linemeD should help in dtling-
~ ISWoRd: 1858, Buffum e. Rani", 5 R. I. ing wires. etc., allowed); 1903, Black v.. & M. 
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that the judge (or the jury as instructed by the judge) can determine equally 
well. The principle is the same; but the peculiarity is that a different member 

B. Tel. Co .• 26 Utah 451. 73 Pac. 514 (whether and safest mode of loading car wheels. ex
it would be the" proper thing" for a lineman eluded); 1905. Virginia 1. C. &: C. Co. D. 
to do a certain thing. excluded); 1904. John- Tomlinson. 104 Va. 240, 51 S. E. 362 (whether 
sen v. Union P. C. Co .. 28 Utah 46. 76 Pac. a mode of starting a belt was dangerous. not 
1089 (safer way of letting rails down a mine. allowed); 1907. Virginia-Carolina C. Co. D. 

excluded): 1904. Meyers v. Highland B. G. Knight. 106 Va. 674. 66 S. E. 725 (whether a 
M. Co .• 28 Utah 96. 77 Pac. 347 (whether a snatch-block was a safe appliance, excluded) ; 
light in a mine was necessary. sufficient. etc., 1909. Hot Springs L. &: M. Co. v. Revercomb. 
not allowed; McCarty, J .• diss.); 1905, Lee 110 Va. 240, 65 S. E. 557 (whether a river was 
~. Salt Lake, 30 Utah 35, 83 Pac. 562 (difficulty floatable for logs. allowed; good opinion by 
of riding a bicycle over a depression. not al- Keith, P.); 1916, Reid v. Medley's Adm'r, 118 
lowed); 1907. Smith v. Ogden &: N. W. R. Co.. Va. 462, 87 S. E. 616 (propriety of a method of 
33 Utah 129, 93 Pac. 185 (whether a fire raising a hOllse. ~J1olVed); 
could have been put out, not nllowed); JVashinolon: 1905, Lambert v. La Conner T. 
Vel/nonl: 1835, Lester v. Pittsford. 7 Vt. &: T. Co., 37 Wash. 113, 79 Pac. 608 (whether u 
158 (safety of a road, excluded); 1857, captain could have prevented a collision, 
Fraser v. Tupper. 29 Vt. 410 (whether fires allowed); 1906, Smith v. Dow, 43 Wash. 407, 
were properly set. excluded); 1860, Crane v. 86 Pac. 555 (the proper way to tie packages. 
Northfield, 32 Yt. 124 (safety of a road. ex- allowed); 1918. Holt v. School Dist. No. 71, 
c1uded); 1~73, Oakes r. Weston, 45 id. 430 102 'Yash. 442. 173 Pac. 335 (injury on pluy
(reasonableneb,; of a wagon-load, excluded); ground apparatus; "why this particular 
1875, Dean v. McLean, 48 Vt. 413, 421 (proper ladder was dangerous for small children to play 
manner of floating logs. admitted); 1876,' upon," inadmissible" by strict rules ") ; 
Bixby v. R. Co., 49 Vt. 126 (whether an acci- West Viroinia: 1899. State II. Hull. 45 W. Va. 
dent would have happened if certain preeau- 767.32 S. E. 240 (rape; by a physician. wh ... ther 
tions had been taklm, excluded); 1881. Evarts a woman would have voluntarily submitted to 
II. Middlebury. 53 Vt. 628 (whether certain certain injuries. excluded); 1905. Wheeling M. 

were proper for ",inter usc, al- &: F. Co. II. Wheeling. S. & I. Co .• 58 W. Va. 
lowed); 1881. Weeks v. Lyndon. 54 Vt. 640. 62. 51 S. E. 129 (certain testimony as to good 
645 (safety of a road. excluded); 1886, Stowe faith, diligence, etc .. in performing a contract. 
II. Bishop, 58 Vt. 499, 3 At!. 494 (prudence of a excluded under the issues); 1915. Colebank II. 
mode of leaving a horse. excluded); 1886, Standard Garage Co .• 75 W. Va. 389. 84 S. E. 
Bemis II. R. Co., 58 Vt. 637. 3 At!. 531 (pru- 1051 (whether an automobile's speed was un-
dence of 11 mode of using a crane. excluded) ; reasonable, excluded) ; 
1894. Houston II. Brush. 66 Vt. 331, 339. 29 Wisconsi,,: 1867. Wright II. rHardy. 22 Wis. 
At!. 380 (whether a tackle-block was suitable, 351 (propriety of a mode of amputation, 
excluded); 1896, Drown II. Swanton, 69 Vt. allowed); 1868. Reynolds II. Shanks, 23 Wis. 
53. 37 Atl. 280 (whether a sluice was sufficient 307 (proper mode of construction of a wall. 
to carry off water, allowed); 1897. Sawyer v. excluded); 1872, Leopold v. Van Kirk, 29 Wis. 
Shoe Co., ib. 486. 38 Atl. 311 (safe mnnner 553 (whether due care would have prevented 
of fastening a machine, allowed); 1919. the hann, allowed); 1872, Kelley v. Fond du 
Clogston's Estate, 93 Vt. 46, 106 Ati. 594 Lac. 31 Wis. 185 (safety of a road. excluded) ; 
(undue influence; that witness "never saw E. 1874. Montgomery v. Scott, 34 Wis. 345 (simi-
misuse or abuse his father," allowed); 1919, lar); 1875, Oleson v. Tolford, 37 Wis. 331 
State II. Gile. 93 Vt. 142, 106 At!. 829 (statu- (whether a stage was overloaded. excluded); 
tory rape; whether the mother had seen de- 1874, Montgomery II. Scott. 34 Wis. 345 (like 
fendant "do things I thought he ought not to Kelley II. Fond du Lac); 1878, Griffin II. 

do," allowed) ; Willow, 43 Wid. 511 (same); Benedict II. Fond 
Viroinia: 1895, Bertha Zinc Co. v. Martin's du Lac. 44 Wis. 496 (same); 1879. Mellor D. 

Adm·r. 93 Va. 791. 22 S. E. 869 (whether thaw- Utica, 48 Wis. 459, 4 N. W. 655 (same); 
ing dynamite before an open fire was a safe 1882. Veerhusen II. R. Co., 53 Wis. 694. 11 
proceeding, allowed); 1896, Norfolk &: C. R. N. W.433 (sufficiency of a fencl'. excluded); 
Co. v. Lumber Co., 92 Va. 413, 23 S. E. 737 1884, Fitts II. R. Co .• 59 Wis. 330. 18 N. W. 
(whether an accident would have happened 186 (proper construction of a turntable. ad-
had certain precautions been taken. excluded) ; mitted); 1885, Baker v. ;.\fadison. 62 Wis. 143, 
1897. Childress v. R. Co .• 94 Va. 186. 26 S. E. 22 N. W. 141,583 (like Kclley v. Fond du Lac) ; 
424 (whether the place of a railroad accident 1885. Quinn v. Higgins. 63 Wis. 666. 24 N. W. 
was dangerous, excluded); 1899, Roanoke v. 482 (propriety of a surgeon's mode of treat-
Shull. 97 Va. 419. 34 S. E. 34 (whether a person ment, allowed); 1885, Lawson v. R. Co .• 64: 
with ordinary care could have seen a hole, ex- Wis. 459. 24 N. W. 618 (safety of a position 
eluded); 1900, Southern R. Co. v. Mauzy, occupied in riding in a car, excluded); 1886. 
98 Va. 692. 37 S. E. 285 (testimony to the best Seliger 11. Bsstian• 66 Wis. 522. 29 N. W. 244 
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of the tribunal is relied upon as equipped with the data. It is not the 
common knowledge of the jury which renders the witness' opinion unneces
sary, but the special legal knowledge of the judge. This peculiarity of the 
principle's application comes specially into prominence in one of the topics 
presenting themselves under this head, evidence of foreign law; for just 
there even the judge's special competence wiII usually cease, and the aid of 
testimony will be needed. 

§ 1953. Foreign Law. No doubt has ever been made that properly 
skilled testimony may be sought in proving the existence of a foreign 
rule of law in general,1 The question that involves the present principie 
is: When the text of a foreign 8tatute is before the Court, may any 
aid be received in construing or interpreting it? No one doubts that 
the aid of a mere translator is proper. But when a translation, if necessary, 
has been made, is anything further needed in the way of comment on 
the text? 2 

The answer has always and properly been that such aid may at any time 
be needed and may always be offered.3 The effect of this conclusion, however, 
(prudent way of performing work, exclude-i); from the foreign court (ante, § 1674); whether 
1886, Mulcairns v. Janesville, 67 Wis. 24, 29 the fact of foreign law is to be proved to the 
N. W. 565 (propriety of a mode of construction, judge or to the jury (po.,t, § 2558). 
allowed); l886, Gates v. Fleische~, 67 Wis. Z The pr.nciple that the construction and 
509, 30 N. W. 674 (like Quinn v. Higgins); interpretation of docnments is for the judge, 
1891, Trapp v. Drul'eker, 79 Wis. 640, 48 not the jury (post, § 2556), has nothing to do 
N. W. 664 (propriety of an inventor's lengthy here. It simply differentiates the functions of 
methods in pursuance of a contract, excluded) ; judge and jury. Having given a specific duty 
1899, Daly v. Milwaukee, 103 Wis. 588, 79 to the judge, it says nothing about what aid he 
N. W. 752 (whether a cast-iron elbow was ob- shall Beek in perlormillg it. The present 
~iously safe, allowed); Innes v. Milwaukee, question arises equally where a judge is sitting 
103 Wis. 582, 79 N. W. 783 (same); 1904, v.ithout a jury. 
Northern Supply Co. v. Wangard, 123 Wis. ~ Eno. 1844, Sussex Peerage Case, 11 Cl. & 
I, 100 N. W. 1066 (whether potatoes were of F. 115; 1851, Brure, V. C., in Gl'!!pratte p. 
good stock, etc., allowed); 1906, Hamann p. Young, 4 De G. & S. 221. 227; 1863, Lord 
Milwaukee Bridge Co., 127 Wis. 550,106 N. W. Chelmaford, in Di Sora v. Phillipps, 10 H. L. C. 
1081 (whether work was done in a danger- 640; U. S. Fed. 1904, Slater v. Mexican Nat'l 
ous way, excluded; the opinion makes a well- R. Co., 194 U. S. 120, 24 Sup. 581 (deposition 
meaning but vain effort to infuse into the rule of a Mexican lawyer to the construction of 
BOrne savo; of rationality); 1906, Anderson v. l'.'lexican statutes, received. additionally to the 
Chicago Brass Co., 127 Wis. 273, 106 N. W. agreed translation of them); 1906, Re Inter-
1077 (whether a machine was dangerous, ex- national Mahogany Co., 147 Fed. 147, C. C. A. 
eluded); 1907, Zarnik v. Reiss C. Co., 133 (COpy of the text of a Cuban statute, held not 
Wis. 290, 113 N. W. 752 (whether a door was to override the testimony of a Cuban lawyer) ; 
safely locked, allowed); 1911, Benson v. N. H. 1917, Hansen v. Grand Trunk R. 
Superior Mfg. Co., 147 Wis. 20, 132 N. W. Co.. 78 N. H. 518, 102 At!. 625; Pa. 
633 (whether a hooking de~ice was safe, 1894, Bollinger v. Gallagher. 163 Pa. 245, 
8Uitable, etc., excluded); 1911, Cook v. Doud 252. 29 Atl. 751; P. R. 1915, Fernandez D. 
Sons&Co., 147Wis.271,133N. W.40(whether Cala!.)) P. R. 363, 376 (French civil code in 
an engine" threw more sparks than it should," San Domingo; expert opinions of its inter-
allowed). - pretation, considered); W<U!h. 1905, Clark 11. 

§ 1953. 1 Questions depending on other Eltinge, 38 Wash. 376, 80 Pac. 556 (con
principles are: Whether the witness is suffi- struction of a Montana statute; the testimony 
cientIy qualified in his subject (ante, §§ 564, of a Montana attorney as to the" consensus of 
690); whether the rule of producing the opinion of the bench and bar of Montana," 
original requires the production of the text 0/ a excluded; othel'wisc if he had testified that the 
foreion slatute (ante, § 1271); whether a Hear- Montana courts .. had construed the statute 
say exception exists for printed copie& of {oreij1;n in a certain manner" or .. had never paased 
decisions or forl'ign statutes presented (aTlte, upon said statute"); Contra: 1922, Public 
§§ 1684. 1697. 1703) or for a certificate obtained Service R. Co. II. Wursthom, 3d C. C. A., 278 
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must be distinguished Crom the effect of the rule ,Jf producing the verbatim 
text (ante, § 1271); that is, assuming the production of the complete text, 
the present question remains, whether an expert's interpretation of that text 

'. :8 admissible: 

1844. DEJ'{~{.-\!'l, L. C. J .. in Baron de Bod~'8 Casc, 8 Q. n. 265: "There is another gen
eral rule, that opinions of persons of seience /Ilust be received as to the fact.~ of their sciencc. 
That rule applies to legal men .... Properly sl)Caking. the nature of such evidencc is, 
not to set forth the contents of the written Inw, but its elfl'Ct and the state of law resulting 
from it. The mere contents, indl.'Cd, might often nlislead persons not familiar with the 
particular system l'f law; the witness is called UpOlJ to state what law docs result from the 
instrument." 

1844, Lord BHO{;GIIA~I. in S1l8.~ex Prr.rage Ca,v£" II CI. & F. 115: "It is perfectly dear 
that the proJ>cr lIIode of proving a foreign law i~ not by showing to the House the book of 
the law; for the House has not organs to know and to deal with the text of that law. and 
therefore requires the assistance of a lawyer who knows how to interpret it." 

§ 1954. Trade Usage, as involving (1) an Opinion of Law or (2) 8Jl Opinion 
without stating Insts,nces. (1) When a trade usage is material to the issue, 
usually by implied illcorporation into a contract (post, §§ 2-140, 2464), the 
witness to prove it is apt to state it by declaring that usage attributes a cer· 
tain right or liability ill certain circumstances. This is of course 11 violation 
of the Opinion rule; the witness should state the tenor of the usage or prac-
tice, omitting an~' reference to the legal eft'cct.! ~ 

(2) It has sometimes been said that a witness to trade usage may state 
only specifw instances, or must at least mention one or more ill support of his 
statement of the general practice. This notioll is traceable to some remarks 

Fed. 408 (personal injury; a witness learned 
in the common law of New Jersey, excluded; 
unsound; the opinion is misled by 60me 
notion of judicial noticc). 

But the Court may ol course ulao con
sult the text, and not merely listen to ti._ 
opinion; 1857. Bremer t·. Freen,un. 10 Moo. 
P. C. 306. a63. semble; 1889, Concha •. 
Murieta. L. R. 40 Ch. D . .':i43, 549, ,')54; l!H9. 
Martin v. Otis. 233 MUBS . .J91. 124 N. E. :W4. 
(and the expert's opinion may of c<,urse not 
be accepted as conclusive). 

§ 1954. 1 1896, Conner v. R. Co., 146 Ind. 
430, 45 N. E. 662 (the mere assertion ol /I 

"custom" docs not involve opinion); ISH. 
Haskins v. Wurrcn, 115 Mass. 514, 5:15 
("Usage is matter of fact. not of opinion; ... 
[witnesses'! conc!utions or inlerences :lS to its 
effect, either upon the contrnet or the Icgni title 
or rigllts of the purties, arc not competent to 
ahow the character or force of the usage; ... 
the effect is to be detel'lIIined by the Court, 
or the jUry under its direction "); 18:36, Allen 
v. Merchants' Bank. 15 Wend. N. Y. 482, 4"8 
(" The inquiry . . . is not after the opinion 
of traders and merchants in respect to the law 
upon a given quest;on. bnt after 7the ('vidence 
of a fact. to wit. the usage or prllcticl'! in tho 

course of mrrcantile business "); 1809. Dcun 
r. Swoop, :! 13i1l1l. Pa. 7:! (" the generul under
Btanclillg and helief of the country as to th., 
liability of carriers by water"; not decidd,l ; 
11'0·1. Huun v. Gardner. 1 WllSh. C. C. 1·15, 
149 (insurance; a witness was offered to 
PTIJ\'C that goods with a particular mark 
"lIIllst be on board, in order to recover"; 
Per Curiam: .. You mny exnmine witnesses to 
provc a particular course ol trude, or oth('r 
matters in the nuture ol lacts. but not to show 
what the Inw is; nothing could be more 
dangerous than to fix the law upon the opinions 
of particular men "). 

In LOllisiatw it sep-ms to bave been nt one 
till1e til!' Inw that. where the rali,,; 01 legal 
F<"r!'icr •• was in issue. the judgc would not accept 
te.,tiI1lQlIlI Irom lawyers lIS cxpcrtll as to the 
valuc of tl,e services, but would rely upon hIs 
own professional knowledge. But no such 
rule now exists; 1916, Hunt v. Hill. 138 I.a. 
5S3, 70 ~o. 522 (examining the precedents). 

In Canada there is a rule 'that in maritime 
(·Il,e~. the nSaessors being nllutical mell, no 
IIlllriners \\0;11 be called expert liS witnesses to 
the propriety of navigation conduct in colli-
. § ett3 BtOns: anle. "" • 
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of Lord Mansfield and later judges, which do not justify it.2 There have 
indeed been judges who have refused, on all the facts of a case, to credit 
testimony to usage, which could not adduce instances in verification.3 But 
there is no rule of exclusion.4 The usage is itself a fact, and the Opinion rule 
does not treat such testimony as an inference from data which can be ade
quately stated without the iuference. 

(3) Di:;:tinguish here (a) the c:.cpcriental qualifications of a witness to usage 
(ante, § 5(5); (b) the numerous questions of substantive law as tl) the b-ind
ing effect of a usage upon a f]olliract, and as to the materiality of usage under 
the Parol Evidence rule (post, §§ 2/140, 24(4); (c) the question whether one 
witness to usage suffices (post, § 2053); and (d) ivhether, when instances are 
given, one instance suffices (allte, § 379). 

§ 1955. Interpretation of Do-:uruents; (1) Expert Interpretation of Techni
cal Words or Phrases. When a document is to be construed or interpreted, 
the judge usualI~' has this function; sometimes the jury has it, and either 
may need testimonial aid in fulfilling it. There are thus to be kept apart 
three entirely distinct principles, all of which may call for application at the 

• same time: 
(a) 'rhe principle determining the respective functions of judge and jury 

(po.?t, § 25.513); this question being, whose function it is to determine the 
effect of the words, written or oral. (b) The principle of the Parol Evidence 
rule. or Integration (post, §§ 2440, 24G4), determining whether the ordinary 
sense of the words in the document is alone to control, or whethe;:- 0ther nego
tiations 01' general Ilsage, as fixing the special sense of the words, mn~' be 
regarded; for exampl~, we ask whether" free 011 board" in a document i~ to 

! 1761. Edie t·. East India Co., 1 W. Bl. 295, 
:}97, 2 Burr. 1216. 1:!::?2 (L. C. J. MllIltifield: 
,. Many witnesses Wl'r" examined by defendants 
to prove this usage; but it, did not appear that 
in anyone fact the indorsec of sueh special 
indorsement, ever lost th~ rnr.mey by sueh omis
sion [of the words . or order' J; the evidcnco 
was only mutter of opinion"; in the report 
in Burrow the point is similar); 1833. Cun
ni:lgham r. Fonblanque. 6 C. & P. -13 (Park, 
J .• to the jury: .. Now, there is not a single 
witne~s who hc.s proved the reciprocity of the 
practice; that is. by instanccs; t\\"o witncssl's 
stated it. but did llOt produce any illstanres"; 
this b head noted by the reporter: .. An usage 
of trade must be pro,"ed by instuncl's. und 
cannot be supported by cvidence of opinion 
merely"; the ycrdict was set aside .. on tho 
counts relating to usage," but that douht was 
as to the admissibility of usage at all), 1836, 
Hall v. Bellson. 7 C, & P. ill. il4 (Tindal. C. 
J.: "Is there any general course of business? 
Let your mind re\'olve over instances. I am 
not asking you whether it is jllst lind proper, 
but whether there ia any pre\'uiling course of 
business "). 

s 1903, Ames M. Co. 11. Kimball S. S. 

Co .• 125 Fed. 333; 18i8, Bishop 11. Clay Ius. 
Co., ·15 Conn. 430, 355; lSi!, Chenery t·. 
Goodrich. 100 Mass. 500. 5i1; 1836, ,Hills r. 
JblJock. 2 Edw. Ch. 652, 656. 

• Bno. 1 i61, Camden w. Cowley, 1 W. BI. 
-IIi (L. C. J. Mansfield "ruled that insuranee
brokpfs and others might he examined os to 
the general opinion and understanding of the 
persons concerned in the trade; though they 
knew no particular instance in fact. upon 
which such opinion was founded "); U. 8. 
1866. Hamilton I'. Nickerson. 13 All. Mass. 
351 (II wc:1I qualified witness. who .. could 
not state individual (,ases." admitted; .. the 
• factum probandum' was not r. singl~ isolated 
act or occurrence. but the result or conclusion 
derived from a seri·!s of ~imihr acts or cir
cumstanc('s, creating lind establishing in the 
mind of the witnl'ss a com-iction of belief of 
the complex whole or comprehensive fact ") ; 
1!l!!J, Jarecki :\I(g. Co. r. l\iemam. 104 Kan. 
G.J6. 180 Pac. 224 (custom for vendor to make 
good any cables sold; P.iting the above text 
with approval). 

The following cllse is obscure: 1859, 
Shackelford t). R. Co., 37 Miss. 202. 208. 
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be construed with any reference at all to trade usage, not ho\\' the trade 
usage is to be got at. The vast majority of the l'ulings upon the interpre
tation of phrases involve a dispute oyer this principle only. (c) Finally, the 
Opinion rule, the one in hand. Here we assume that, by the preceding 
principle, resort may be had to usage or the like, and we ask how it is to be 
evidenced, and whether we need any testimonial aid. It is obvious that. by 
the principle of the Opinion rule (ante, § 1918), the judge (or the jury) will 
net reSOl't to out!'lide aid if the question is merely one of ordinary usage which 
will be as familiar to him (or to them) as to anyone; while if it is one of 
the usage in special trade or locality, or i£ for another reason aid is necessary, 
it will be sought. 

Three classes of cases, in this application of the Opinion rule, are to be dis" 
tinguished: (1) ex-pert interpretation of the meaning of technical U'ords or 
phrases; (2) the application of a description of premi.Yes to marks on boun" 
daries of a particular piece of land; and (3) a statement of the contents of 
a lost document. 

(1) Expert interpretat-ion of technical U'ords or phrases. Here it is obvious 
that the interpretation of the meaning of the document in respect to ordinary 
words, being a part of the function of the Court (post, § 2550), is not for a wit" 
ness to speak to. But so far as the words are technical, and the witness speaks 
to technical usage or meaning, there is no prohibition; the Court must deter" 
mille anew in each instance whether it needs any testimonial aid to interpret 
the word or phrase in dispute.! 

§ 1955. I So much depends upon the cir- meaning of "machinery" in a fire insurance 
CUIDstaIlces of each case. and so trilling in poiicy. excluded); "lId. 1899. Schwartz ... 
value i~ any OM ruling as an illustration of the Wilmer. 90 Md. 136.44 Atl. 1059 (effect of the 
principle. that no attempt is made to set out tho words" protest waived"; excluded); ,Mass. 
word~ or passages in dispute: 1898. Burton v. B. S. C. Co .• 171 Mnss. 439. 50 

ENGLA!>1n: 185S. Kirkland v. Nisbet. 3 N. E. 1029 (explanation of patent opecifieations 
l\Iacq. Sc. App. C. 766 (excluding a question on allowed); 1 • .fich. 1875. Clark v. Locomotive 
cross-examination ... what would the employcr Works. 32 Mich. 257 (contract); Minn. 1879. 
!Je entitif'd to cxpcct'?" to a v.itness to trade Wilder v. De Cou. 26 Minn. 18. 1 N. W. 48; 
usage. when shown the terms of a specific 1894. Cargill v. Thompson. 57 Minn. 534. 59 
letter; .. Evidence lIS to mercantile usagc may N. W. 638 (hydraulic contract; experts may ex-
be rcceivcd; ... but you cannot IISk a witncllB plain meanings of tcchnical phrases but are not 
what i6 tim mcaning of a written document "). to construe the clauses); N. Y. 1857. SHver-

UNITEO STATE~: ;"ed. 1807. Winthrop 1'. thorn v. Fowl". 4 Jone:; L. 362; 1905, Kit-
Ins. Co .• 2 Wash. C. C. 7. 10; 1859. Ogden ~. chings v. Brown. 180 N. Y. 414. 73 N. E. 241 
I'an5ons. 23 How. 169 (what is a "full cargo"); (meaning of "tenement house" in a deed; 
Conn. 1898. Fuller v. In~. Co .• 70 Conn. 647.11 expert testimony admitted); N. Car. 1888, 
AU. 4 (insurance policy); Ga. 1882. Wylly v. Long v. Davidson, 101 N, C. 175.7 N. E. 758; 
Gazan. 69 Ga. 510 (auction-SIlle document); N. Dak. 1915. Gudmundson v. Thingvalla 
Ill. 1856. Sigsworth v. McIntYrIl IS III. 126 Lutheran Church. 29 N. D. 291, 150 N. W. 
(contract); 1889. Pennsylvania R.Co.v.Connell. 750. 760. 763. 770 (whether a certain thea-
127 Ill. 424. 20 N. E. 89 (tele~rnm); 1898. logical creed as framed in a church constitution 
I.ouisville&~. R. Co .• '0. R. Co .. 174 III. 448.51 was departed from by the tel'ms of e. church 
N. E. 824 C' necessary signal" and s\\itchmen," resolution); Pa. 1897. Clayton Co. 11. R. Co ... 
interpreted by an Ill,pert); Ind. 1861. Howe v. 179 Pa. 350. 36 At!. 287 (meaning of "exc&vated .. 
McBride. 17 ~nd. 499 (t.echnical u&age in and prepared" nsapplied toa roadbed. admit--
gl'nernl); la. 1859. Campl>cli v. Rusch. 9 Ia. ted; P. I. 1919. Cruz v. Alberto. 39 P. I. 991 
~41 (contract); 1872. Have~ D. Tenncy. 36 Ia. (contraet with a 8panish clause as to renewing 
81; 1906. Tubbs v. Mechanics' Ins. Co .• 131 COl' six ycars; expert tes~imony to the meaning 
lao 211. lOS N. W. 324 (expert opinion lIS to tho of the Spanish words. excluded; .. the Question 
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§ 1956. SaUle: (2) Location of Descriptions in Deeds, and 8m '818. 
When a description of IJremise., is to be interpreted, the distinction seems 
sound and simple that if a witness (tisually a surveyor) is attemptL'1g merely 
to construe the untechnical terms of a deed, map, or the like, his testimony is 
unnecessary and improper; but if he is offering his judgment, being that of 
an experienced observer familiar with the ground, as to the specific actual 
place signified by a mark or line named in the description, his testimony is 
admissible; for in the latter case he has what the Court cannot possibly 
have, namely, an acquaintance with the features of the land and the other 
data which were probably associated in the mind of the map-maker or deed~ 
maker with the phrases used and are therefore essential to be considered 
in interpreting these. In accordance with this view, most Courts have 
declared testimony of the latter sort admissible; 1 a few, however, have 
excluded it, misled by other analogies.2 Testimony merely attempting to 

for decision is after all merely a question of 
law"); 7'enn. 1871. Nashville & C. R. Co. 1'. 

Carroll. 6 Heisk. 368; Tex. 1920. Ochoa fl. 

State. 87 Tex. Cr. 318. 221 S. W. 973 (murder 
of his own son; letters written by defendant to 
II woman. his accomplice. stated that" C\'cry
thing has been a complete failure"; held ('rror 
fcr the accomplice to testify to her inter
pretation of it. viz ... the time had passed !lnd I 
had not poisoned the boy"; th'J mling males 
law absurd). 

It was common enough for the masters in 
Chancery to consult Scotch advocates upon the 
cliect of a Sr.otr.h marriage-settlement or the 
like: 1841. Williams fl. Williams. 3 Beav. 547; 
1850. Hitchcock v. Clendinen. 12 id. 534; 
1854. Rc Todd, 19 id. 582. 

Comparc the cases cited post. § 2464. 
§ 1956. 1 ,lia. 1901. Barrett v. Kelly. 131 

Ala. 378, 30 So. 824 (by a surveyor familiar 
with the proJ:erty. that the lines as shown upon 
& map were correct. allowed); 1904. Dorian fl. 
Westervitch. 140 Ala. 283. 37 So. 382 (that the 
land described in a deed and in a declaration is 
the same. allowed); 1915. Smith fl. Bachus. 195 
Ala. 8. 70 So. 261 (location of description of 
lands in a deed; .. do you know where the 
C. C. survey that was made in 1897 or 1898 ran 
with reference to these lands?" allowed); 
llld. 1881. Gnls€>nmeyerv. Logansport. 76 Ind. 
549. 552 (whether a place is within the lirllits 
of a city); 1882. Indianapolis v. ~IcA\'oy. 1\6 
Ind. 587. 589 (same); 1884. Strosser v. Ft. 
Wayne. 130 Ind. 443. 447 (same); 1897. Shea 
v. Muncie. 148 Ind. 14. 46 N. E. 138 (same) ; 
Pa. 1803. Forbes v. Caruthers. :3 Yeates 527 
(eource of an e, .. ident errorin distancQs named) 
1845. Fa:-r fl. Swan. 2 Pa. St. 247 (location of II. 
deed); 1880. Northumberland Coal Co. v. 
Clement. 95 Ind. 138 (same); 1888. Jackson 
v. Lambert. 121 Pa. 191. 15 At!. 502 (same); 
1905. Brundreci fl. McLaughlin. 213 Pa. 115. 
62 Atl. 56S ( .. Where in your opinion is the line 
between NOB. 83 and 84?" allowed); Tex. 

1904. Baker fl. State. 47 Tex. Cr. 482. 83 S. W. 
1122 (limits of Federal land); Utah: 1909. 
Tate v. Rose. 35 Utah229.9!l Pac. 1003 (identity 
of description in patent with land in issue) ; 
Va. 1895. Hollerlln v. Meisel. 91 Va. 143,21 S. 
E. 658 (location of a patent); 1910. Richmond 
21. Jones. III Va. 214. 68 S. E. 181 (Holleran!). 
Meisel approved. but dra"ing an obscure 
distinction between knowledge and opinion); 
W. 'Va. 18GS. Handolph v. Adams. 2 W. Va. 524 
(accuracy of a survey); .1913. Winding Gulf C. 
Co. v. Campbell. 72 W. Va. 449. 78 S. E. 384 
(location of a. sun·cy); Wis. 1885. Toomey I). 
Kay. 62 Wis. 107.22 N. W. 286 (that a line wa~ 
run correctly). 

2 1901. Ii Estate I). Judd. 13 Haw. 319. 323 
(to a surveyor. what land was signified by the 
dcscription in a "ill); 18S8. Hockmoth r. Des 
Grands Champs. 71 Mich. 523, 39 N. W. 737 
(whcther corner of survey corresponded ,.,ith 
government map); 1908. Keefe fl. Sullivan 
Co. R. Co .• 75 N. H. 116. 71 At!. 379 (civil 
engineers not admitted to testify ""here a 
point of curve on the survey began. and whether 
a fence was upon the true line; this rlling 
almost makes one despair of the finn! victory of 
Common Sense in the law; if a Court with the 
high traditions of the New Hampshire Court 
backslides in this manner. little can be hoped 
for elsewhere; moreover the opinion has 
fwled to fortify itself respectably on the /lUb
ject. for it cites no rulings on the specific point. 
and ignores the precedents cited in this and the 
preceding note); N. Y. 1858. Stevens fl. West. 
6 Jones L. 53 ; 1859. Clegg fl. Fields, 7 Jon<".s 
L. 39 (identity of boundaries with those named 
in a deed. etc.); Pa. 1859. OlDlsby fl. Ihmsen. 
34 Pa. 472 (ap;Jlication of a deed to premises) ; 
Va. 1896. Sulphur Mines Co. ~. Thompson. 93 
Va. 293. 25 S. E. 232 (identity of land sur
veyed); 1910. Richmond r. Jones. 111 Va. 
214, 68 S. E. 181 (opinion as to identity of land 
included in certain deeds. excluded). 
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construe the untechnical passages of the description is of course usually 
inadmissible.3 

§ 1957. Same: (3) Contents of a Lost Docnment. By the principle of 
Completeness (po.~t, § 2105) it is regarded as unsafe to listen to any testimony 
of the contents of a lost writing unless that testimony purports to reproduce 
at least the 81l?stance of the contents; and some Courts even require the fairly 
complete details of its contents. In most of these instances, in spite of the 
occasional invocation by the Courts of the Opinion rule, we are not dealing 
with that rule at all, but with the entirely distinct principle of Complete
ness. In a rare case only, the Opinion rule may properly be invoked to exclude 
testimony on this subject, as when the witness, without reciting the sub
stance of the contents, merely expresses his opinion as to the meaning or 
the legal sufficiency of it. I The theoretical difference between the Opinion 
rule and the Completeness rule here lies in this, that under the latter we 
require at least the subsL'lnce to be given (instead of a mere fragment), while 
under the former we reject the opinion or inference from the substance, and 
require the latter alone. 

§ 1958. Testatol"'S or Grantor's Capacity; Accused's Capacity. (1) It is 
ea~~y to see that on principle the opinion of no witness whatever is needed to 
tell the Court whether testamentary capacity existed, because that is a matter 
(Jf applying a iegal definition to the data of the testator's mental condition, 
and the judge (in theory) needs no assistance on that point, even from a 
legal witness. The data of the mental condition are to be presented, and 
the jury, under the judge's instructions, are to apply the definition to 
them: 

1862, ALDIS, .T., in Fairchild v. Baacomb, 3.5 Vt. 416: "What i:: sufficient capacity to 
transact business or to make a will is a matter of law, depending somewhat. upon the nature 
of the business. A witness may not correctly apprehend the rule of law, and if he uses 
such expressions may be misled himself or may mislead the jury. Hence the question 
should be framed so as to require him to state the measure of the testator's capacity in his 
own language, and by such ordinary terms (lr forllIs of expression as will best conve~' his 
own ideas of the matter." _ 

3 1856. Blumenthal v. Ralls. 24 Mo. 113; 
1859. Whittelscy v. Kellogg. 28 lifo. 405; 1860. 
Schultz v. Lindell. 30 Mo. 321. 

The question whether testimony may be 
received that a certain stone. posl. mark. etc .• 
was intended as a boundary. is a i'ifferent one 
(post. § 1963). 

§ 1957. 1 1892. Alexander v. H:mdley. 96 
Ala. 220. 223. 11 So. 390 (wheU.er a lost 
document made X a partner. excludwl); 1898. 
Murphy r. State. 118 Ala. 137. 23- So. 719 
(that a document wa5 a copy. allowed); 1850. 
Mnssure v. Noble. 11 Ill. 531 (testimony that 
the contents of a lost petition for partition 
were alI that was necessary. excluded): 1897. 
Ryder 1'. Jacob3. 182 Pa. 624. 38 Atl. 471 
(bookkeeping: whether accounts wel'!! in 
partnerspjp foxm; excluded on the bets. 

This principle probably explains th(' following 
ruling: 1895. Edwn.rds v. Hives. 35 Fla. 89. 
17 So. 416 (admitting the "substance of thn 
contents." but not" the effect of the substaO(·(, 
of the contents"; but of coursc this is after all 
mere quibbling). 

For the rulings. superficially like these. 
under the Completeness rule. see poat. § 2105. 

Compare the application of the rule T(,

Quiring the production of t,he original. where 
the witness is desired to testify summarily to 
the effect n/ a document or to the state n/ ac
cntmts therein (ante. §§ 1230. 1244). 

Compare also the rule that a party may 
explain his meaning in a document offered 
n,;ainst him as an admiseion (ante. §§ 104·1. 
1059. post. § 1(J72). 
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But a difficulty arises. It is desirable to obtain from witness a compact 
statement of the general menta] condition of the testator. It is, for instance, 
a better index of the witness' results of observation to say, "I would or would 
not trust him to buy property inteUigentiy," than merely to say, "He once 
did this or that wise or foolish act.'-· The general statement often conve~'s 
a more accurate understanding of his condition than a rehearsal of many 
single acts, acts which indeed are in detail largely forgotten, cannot be 
reproduced in statement, and have left only the general impression. Such 
a general statement is perfectly legitimate; but the difficulty lies in dis
tinguishing it from a statement involving the use of some legal definition of 
testamentary capacity. The ordinary witness, though using a compendious 
statement, may really have no desire to attempt a legal definition and may 
be thinking only of the deceased's general capacity to take care of himself 
and his property. );evertheless, in distinguishing between the proper and 
improper forms of statement, an easy opportunity is offered for judicial quib
bling. In the dilemma thus presented, the solution seems often to depend 
merely on whether the Court is disposed to stick at trifles and the forms of 
things, or to follow practical good sense: 

1861, WOODWARD, .J., in Daniel v. Daniel, 39 Pa. 191, 211: "The Court would not allow 
Paul Schlegel to be asked whether the testator had capacity 'to understand a will.' The 
witness was allowed to answer, and did answer, that he was 'fit to make a will.' We think 
that throughout this cause there was too much refinement of distinctions in raising and 
ruling questions of evidence on the part both of counsel and of Court; and here is a re
markable instance of excessive nicety. What is the distinction between that mental con
dition which is competent to understand 1\ will, and that which i'l fit to make a wiII? If 
a microscopic vision could detect 8 distinction, who has scales nice enough to tell how 
much it would weigh in the jury-box? The plaintiffs in error undertake to convince us 
that their cause was damaged by the witness testifying that the testator was fit to make 
a will, instead of testifying that he was competent to understand a will. We do not think 
the error, if error there was, did them any damage. We do not suppose the jury would 
have been swayed a hair's breadth by one form of answer, more than by the othe~." 

By all Courts a mere abstract statement that the person was or was not 
"capable" of making a will or a contract or a deed seems to be held improper; 
but there is great contrariety of ruling upon other forms of statement.' 

§ 1958. 1 Compare with the following cases transacting ordinery bul>incss." excluded); 
those collected ante, § 1938 (insanity); in the 1900, Dominick v. Randolph. 124 Ala. 557. 27 
follo"ing citation. where nothing is specially So. 481 (" capable of making a det;d." allowed 
noted. the Court excluded a general question on cross-examination); 1911, Council v. 
as to capacity to make a will: Mayhew, 172 Ala. 295, 554 So. 314; 1917, 

CA!'IADA: 1883. Doc v. Gilbert. 22 N. Br. Wear v. Wear, 200 Ala. 345. 76 So. III (whether 
576, 582 ("Was he of sound disposing mind, testator was "mentally capable of transacting 
memory. and understanding?" exclUded). ordinary business," allowable). 

UNITED STATE": Alabama: 1859, Walker Cali/ornia: 1!l09. In Te Coburn. 11 Cal. App. 
1:. Walker's E.,,'r. 34 Ala. 472; 1868, Stuckey 604,105 Pac. 924; 
t'. Bellah. 41 Ala. 707 (capacity to dispose of Colorado: 1900, Shapter v. Pillar, 28 Colo. 209. 
property at the time of a gift. admitted); 63 Pac. 302 (adjudication as lunatic; opinion 
1873, Hewlett I'. Wood, 55 Ala. 635 ("capacity as to "degree of incapacity," inadmissible); 
for business" c."dllded); 1897. Torrey v. 1905. Denver & R. O. R. Co. v. Scott, 34 Colo. 
Bumey, 113 Ala. 496, 21 So. 3t8 ("capable of 99, 81 Pac. 763 (to a physician, "Whether S. 
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(2) The capacity of an accused person. to be legally responsible for the 
crime charged depends also upon a legal definition; and it would therefore 

was able to transact husiness. including such 1916. Lyman D. I{aul. 275 III. 11. 113 N. E. 
business as the settlement of the claim . .. 94·1 (thut a tcstator "was a man of strong 
for injuries from which hc was suffering?" character and will and not casily influenced." 
excludcd; this is un O"eNtrict application of held improper; another ruling of the 80rt 
the rule; if CourtH cannot hundle it any more which chokes off practical attempte to get at 
practically thun this. the whole rule should go the truth); 1917. Teter v. Spooner. 279 III. 
by the board); 39. 116 N. E. 673 (that the testator was a 
Columbi:l (Dist.): WOo". :.lacafee II. Higgins. "man of decided opinions." i. c. not ea.~ily 
31 D. C. App. 355 (wheth'!r a testator" waS influenced, held improper; this is one of the 
capable aml wall of sufficient mental capurity most dean-cut instances of the irrationality 
to understand Illld execute Ii yalid deed ur Illld childishness of the Opinion rule as it 
<.ontract," held not reversible error; a 1D0st cumiJers our law today); 1920. Baddeley v. 
en:ightened ruling. worthy of Ilotice by all Watldns. :W3 Ill. 394. 127 N. E. 725 (testa-
other Courts) ; mental')' capacity; "whether she had sulli-
Connecticut: !B99. Turner's Appeal. 72 Conn. dent milJ(l and memory to recall to her mind 
:305. 44 Ati. 310; 1902, Hayl's I'. Caudee. 75 hcr property and to make disposition of it 
Conn. 131. 52 AtL 826 (wbethl'r thc !,'Tantor under~talldingly according to some plan ~hfl 
was capable oftransacting husine~s. and whether hud formed in her mind." held improper. 
she was capable of making a deed of real with two other questions; these twecdlcdum 
estate; the former held clearly allowable. and and twcedlcdee discriminations raise the corrc-
the latter also on thc facts. good opinion); sponding inquiry whether supreme courts 
1911. Atwood v. Atwood. 84 Conn. ltJ9, 79 Ati. have sufficient mill'1 and memory of the ob-
59 (whether a gmntor was capable of muking jects of the administrlltion of justice to cm-
any contract. allowed. but not whether she ploy the system of rules of evidence as a 
was capable of making a particular contract or menns to an end) ; 
will; this twcedlcdum and twccdledee still Indiana: lR!J2. Hamrick v. Hamrick. 134 
satisfies a court which in the same opinion Ind. 324. 34 N. E. 3 (opinion as to sanity, 
takes an advanced liberal stand 011 other admissihle; but not as to capacity to manage 
aspects of this benighted Opinion nJlc) ; an estatc) ; r 
G~orgia: 1896. Jones v. Grogan. 98 Ga. 552, Iou-a: 1859. Pelamourges 11. Clark. 9 Ia. 16; 
25 S. E. 590 (whether there was undue influenco 1876. Ashcraft v. Dc Armond. 44 Ia. 233 
allowed. if the data were stated); (contract); 1809. Furlong II. Carraher. 109 
IUinois: 1887. Schneider v. Manning. 121 Ill. Ia. 492. 79 N. W. 277; 1901. Betti! ~. Betts, 
386. 12 N. E. 267 (excluding "capacity to 113 la.lll, 8·1~. W. 975 (whether the testator 
dispose by will or deed." but admitting was" capable or transacting husiness intelli-
"capacity to transllct business ") ; 1888, gently." excluded; such a ruling seems to 
Keithley v. Staf;·ord. 126 III. 520. 18 N. E. render witnesses incapable of giving testimony 
740 (" Was he capable of transacting ordinary intelligently); 1003, McGibl>ons v. McGib-
business?". left undedded ,\ith a reference to bons. 119 Ia. 140. 03 N. W. 55 ("ahility to 
the Schneider m!ing); 1901. Ring v. Lawless. understand in a reasonahle manner tile 
190 ill .. 520. 60 N. E. 881 (opinions as to nature and effect of her acts in husiness trane-
.. capacity to transact the ordinary business actions" ; excluded) ; 1905. GlaSB' Estate. 
affairs of life." admitted); 1901. Neely~. 127 Ia. 646. 103 N. W. 1013 (whether the 
Shepard. 190 III. 637. 60 N. E. 922 (similar) ; testator was capable of making the will. 
1903. Baker v. Baker. 202 III. 595. 67 N. E. excluded; whether he WIlB "capable of trans-
410 ("whether he had sufficient mind and acting ordinary business and of intelligently 
memory to understand the will in question." disposing of property." allowed; Betts v. 
"whether or not he was able to understand- Betts. supra. said to have been "practically 
ingly execute a will," not allowed); 1908, o"erruled"); 1904, State II. McGruder. 125 
Garrus v. Davis. 234 III. 326. 84 N. E. 924 Ia. 741. 746. 101 N. W. 646 (whether a boy 
("capable of executing a valid will." not wus "capable of knowing or appreciating the 
allowed); 1911. Wetzel v. Firebaugh, 251 III. distinction between right and wrong." al-
190,95 N. E. 1085 (whether the testatrix "had lowed); 1909. State v. Bel)nett. 143 Ia. 2l-t 
sufficient mental capacity to understand the 121 N. W. 1021 (whether an accused was 
business she was engaged in. of making a will." "irrespollBible mentally for her acts." not 
held improper); 1911. Adams v. First Metho- allowed; Betts v. Betts. 8upra. cited); 1909. 
dist Episcopal Church, 251 III. 268. 96 N. E. O\'erpeck's Will. 144 Ia. 401. 120 N. W. 1044. 
253 ("Was there any fraud. duress. or undue 122 N. W. 928 (whether a testatrix was "in 
influence used to induce A. S. A. to sign her the condition to comprehend the value of her 
name?" held improper); 1911. Bailey D. property." etc.. allowed; Glass ». Glass 
BeaU. 251 III. 577. 96 N. E. 567 ("sufficient affirmed); 1910. Searles v. Insurance Co .• 
mental capacity to make n will." excluded); 148 Ia. 65. 126 N. W. 801 (whether an il1B1ll'ed 
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be equally improper to ask for the witness' testimony without first elimi
nating the element of law from the question. But an inquiry whether he knew 

W8!! .. capable of transacting business." 
allowed; Glass v. Glass affirmed; Betts v. 
Betts apparently discarded); 1909.0verpeck·s 
Will. 144 la. 400. 120 N. W. 1044 (Gia...,g· 
Estate followed); 1912. ET'\in v. Fillenwarth. 
160 la. 210. 137 N. W. 502 (the unworkability 
of this complicated quiddity as exhibited in 
this State is shown by the continuous grist 
of decisions needed to correct errors; it is 
wearisome to chronide the particular divaga
tions; indeed, the Court itself in the prcsent 
opinion remarks. whether complacently or 
exhanstcdly cannot be told. "Nothing need be 
added to whllt has been 8tIid .in these deci
sions"); 1916. Eveleth's Will. li7 la. 716. 
157 N. W. 257 (whether a tCHtator was capable 
of understanding the amount of his property. 
approving Overpeck's Will. supra); 1918. 
John's Will. 184 la. ·U6. 165 N. W. 1021 
(whether a testator "lacked ability to compre
hend transa-::tions," etc .• not allowed) ; 
KamCl8: i1921. Cole v. Drum, 109 Kan. 148. 
197 Pac:. 1105 (whether t~stator had lIufficicnt 
capacity to make a valid will) ; 
Maine: IS!)5. Ball v. Perry. 87 Me. 569. 33 
Atl. 160; 18!l6. Hewett v. Hurley, 88 Me. 
431. 34 AU. 274 (by a doctor. that the person 
was .. not capable of trnnsacting business." 
excluded) ; 
Maryland: 1902. Jones v. Collins; 94 Md. 
403. 51 At!. 398 (whether the testator was 
"capable of executing a valid deed or eon
tract.... aIlowl'.d); 1002, Deny tl. Safe D. & 
T. Co .• 96 Md . .1:5. 53 At!. 720 (medical experts 
not admitted upon the question of capacity 
to make a will; the opinion is unsound and 
lengthily obscures the subject with tr.<:hnical 
refinementIJ quite as objectionable as the 
theories of the medical experts denounced in 
the opinion); 1905. Struth v. Decker. 100 Md. 
368. S9 At!. 727 (excluded; opinion obscure) ; 
1906. Baugher v. Gesell. 103 Md. 450, 63 
At!. 1078 (Berry n. Safe D. & T. Co .• 8Upra. 
followed; whether the testator "was of Bound 
and dispolling mind and capable of making a 
valid deed or contract." excluded); 1906. 
Kelly 11. Kelly, 103 Md. 548. 63 At!. 1082 
(similar; bu t decided on another ground. by 
another judge, without noticing the preceding 
opinion. dated the same day) ; 
MCl8&ru;hwcll$: 1879. May II. Brsdlee. 127 
Mass. 419: 1891, Poole ». Dcan. 152 Mass. 
590.26 N. E. 406 ("usual and ordinary capac-
ity for doing " allowed); 1892, 
Smith 11. Smith, 157 389. 32 N. E. 348 
(whether he was capable of making a contract 
or mn sacting important bulline68. excluded) ; 
Midiigan: 1862. White v. Bailey. 10 Mich. 
158; 1870. Kempsey II. McGuinE's.~. 21 Mich. 
141 (various forms distinguished and dis
cussed); 1!l03. Page v. Beach. 134 J\Iich. 51. 
95 N. W. 981 ("What was his capacity~". 

held improper; Corm oC question discussed in 
detail) ; 
Minnesota: 1880, Pinney's Will. 27 Minn. 
282,6 N. W. 791. 7 N. W. 144 ("capacity to 
understand any disposition i:e might in a will 
mlike of his property." allowl.'d); 
lIJi~8o"ri: 1862. Futrell's Adru'r n. Brennan's 
Adm·x. 32 Mo. 334 (" sound enough to make a 
will." excluded); 1918, Hcinbnch v. Heinbach. 
274 Mo. 301, 202 S. W. 112;{ (whether testator • 
.. had sufficient mind to c(lmprehend who his 
children were," allowed) ; 
Nebra8ka: 1!l07. Cheney's Estate. 78 Nebr. 
274.110 N. W. 731 ("able to make" a will. not 
allowed) ; W18. Gundcllnan's Estate. 102 
Nebr.5!l0. 168 N. W. a5!l (tmrtator; obllcure); 
New Hampshire: 1903. Pattee 1'. Whitcomb, 
72 N. H. :.!4!l, ,')6 At!. 459 ("inlluence of the 
testator's wife over him." allowed) ; 
North Carolina.: 11:;32. Griffin 1'. lng. 3 Dev. 
356; 1882, Bost v. Bost. 87 N. C. 478; Horah 
~. Knox. 87 N. C. 185 (" mind Ilnd intelligence 
suffident to enable him to have a reasonable 
judgment of the kind and value of the property 
he proposed to will. and to whom he was 
willing it"; "competent or of sufficient capac
ity to transact business involving a disposition 
of her property"; -aI:owed); 1896. Smith r. 
Smith. 117 N. C. 326. 348. 23 S. E. 2iO (that the 
testator's IDental capacity was .. good." 
admissible; but that he .. was a man of gIcat 
will power." .. could not be influenced by any 
power on earth." inadmissibie; a puerile 
splitting of hairs. which in the name of justice 
caused a Dew trial); 1904. Re Peterson. 136 
N. C. 13.48 S. E. 561 (r;uestion discussed); 
North Dakota: 1920, Prescott 1'. Merriok. 
- N. D. • 179 N. W. 693 (whether testator 
.. was of sufficient mind and memory to execute 
a will." ete .• allowed); 
Ohio: 1864. Runyan v. Price. 15 Oh. St. 14; 
1914. Dahl v. Byal. !l0 Ob. 129. 106 N. E. 766 
(distinguishing Runyan v. Price): 1917. 
Niemes v. Niemes. 97 Dh. 145. 119 N. E. 503 
(whethE'r the testator could "understand and 
decide large and complicated business trans
actions." held not improper); 
Oklahoma: 1918. Campbell D. Dick. Oklo 
-, 176 Pac. 520 (whether a grantor. an Indian 
woman, knew and understood the effect of her 
deed. allowed); 
Penn8ylwnia: 1824. Wogan v. Small. 11 8. &. 
R. 143 (fit to make a will, allowed); 1854, 
Wilkinson V. Pearson, 23 Pa. 120 ("capable! 
of making a contract or transscting import.ant 
business" allowed); 1861, Daniel ~. Daniel. 
39 Pa. 191. 211 (whether the testator W8!! 

"fit to make a will," held not error; quoted 
supra); 
Tenne38e~: 1835, Gibson 11. Gioson. 9 Yerg. 331 ; 
1!l05. Nash\'ille C. & St. L. R. Co. II. Bnme 
dige. 114 Tenn. 31. 84 S. W. 805 (opinion 81 to 
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the difference between right and wrong, or whether his will could control his 
actions, would be proper.2 

(3) The peculiar practical difference, it may be noted, between the present 
appHcation of the Opinion rule and its application to the topic of sanity 
(ante, § 1938) is of course that here even an expert, medical or legal, may 
not speak 50 as to employ a legal definition, while there it is conceded that 
a medical expert may always give an opinion OIl 5anit~·. 

§ 1959. Solvency. In testimony to solvency, the opportunity for quib
bling arises anew, and for the same reason, namel~', that in strictness sol
vency is a matter of legal definition, and yet it is also a term commonly 
employed without any thought of legal definition to designate briefl~' a cer
tain mercantile condition as understood b~' all. There is here less plausibility 
and less judicial support for the technical attitude than in the preceding 
subject.1 

being "in a condition to transact business or § 1959. 1 Ala. 1845, Laweon IJ. Orear, '7 
make a contract," excludcd; un!'Ound); Ala. 78G, semble (not allowed for insolvency, 
Tuns: 1895, Brown 11. Mitchell, 88 TelC. a51, but nilowed for pecuniary worth or for em-
31 S. W. 623 (capacity to make a will. ex- barrllSSmcnt by debts); 1846, Masscy ~. 
eluded; distinguishing preceding rulings in Wl1lker, 10 Ala. 2!l0 (same); 1848, Chenault v. 
which the testimony had been treated as Wo.lk~r, 14 All1. 154 (same); Ga. 1910, Cnb-
involving the question of sanity only, uniss v. State, 8 Ga. App. 129, 68 S. E. 849 
not the question of the legal capacity of the (allowed for insolven,~y, under Civil Code, 
person); § 5285); Ill. 1898. Swan 1>. Gilbert, 175 Ill. 
l'eltlwnt: 1881. Melendy 1>. Spaulding, 54 204, 51 N. E. 604 (allowed): 1919, People v, 
Vt. 517 ("cl1parity to di~posc," allowed, Paisley, 288 Ill. 310, 123 N. E. 573 (receiving 
subject to the trin! Court's discretion): bank deposit.\' when insolvent; expert account-
11)90, Blood's Estate, 62 Vt. a59, 19 Atl. nnt's opinion as to solvency, excluded): lao 
770. 1897, State v. Boomer, 103 la. 106, 72 N. W. 

2 Accord: 1904, State r. McGruder, 125 42-1 (allowed); 1912, 1\100re 1I. Fryman, 1M 
la. 741: 101 N. W. 646; 1911, Banks r. Com., la. 534, 134 N. W. 534 (insolvency. allowed); 
145 Ky. 800, 141 S. W. 380 (whcther the ac- Kan. 1894, State v. Myers. 54 Kun. 206, 38 
('used could know right from wrong, nllowcd) ; Pac. 296 (excluded): Ky. 1835, Com. Il. 

189a. Shulta r. State, 37 ~ebr. 481, 497, 55 Thompson, 3 DaM 301 (that he "considered 
N. W. 1080 (whether he knew the differenco them good," allowed); Md. 1871, Hayes v. 
betwcen right :md \\Tong, excluded); 1895, Wells. a·1 Md. 518 (excluded); N. J. 1843, 
Pflueger V. State, 46 Nebr. 493, 64 N. W. 1094 Brundred r. Paterson M. Co., 4 N. J. Eq. 294, 
(allowed; overruling Shulta V. State on this 305 (admitted; though declaring a mere 
point); 1910. State v. Roseillir, 57 Or . .'l. 109 opinion insufficient); Pa. 1920, William Schu-
Pac. 865 (whether he knew right from wrong, ettc & Co. v. Swank. 265 Pa. 5i6, 109 AU. 631 
allowed); 1919, Stater. Kelsie, 93 Vt. 41>0, 108 (soh'ency; excluded); S. D. HJ02, State II. 
AtI. 391 (murder; a medical expert allowed Ste'·cns. 16 S. D. 309,92 N. W. 420 (wbetbera 
to testify tbat the accuscd, uged 34, had only bank was .. insolvent," not allowed, on So 
the mentality of an S-year-old. and would be prosecution for receiving money when inso!-
clll8Sed 118 an imbecile). vcnt): 1'1. 18-16, Hard V. Brown. 18 Vt. 97 

Contra: 1904, State V. Brown. 181 Mo. HJ2, (allowed); 1855, Sherman v. Blodgctt, 28 Vt. 
79 S. W. 1111; 1906. Reed 1>. State, 75 Nebr. 149 (same); 18.56, Richardson v. Hitchcock, 
509, 106 N. W. 649 (Shults II. State, 8upra, 28 Vt. 762 (same); 1860, Noyes 1>. Brol\o. 
followed; ignoring Pflueger v. State, 8upra); 32 Vt. 431 (excluded in discretion of the Court, 
1901, State V. Palmer, 161 Mo. 152. 61 S. W. when nll the facts have been shown). 
651 (whetber an accused could distinguish Distinguish the question whether reputation 
betw~n right and wrong. not allowed). is admissible under tbe Hearsay rule to prove 

A similar question arises for a child'lI eolvency (ante. § 1623) or as a circumstance to 
capacity: 1906, Neville V. State, 148 Ala. 681, prove another person's knowledge of solvcllcy 
41 So. 1011 (larcen~' by a boy of ten; testi- (anle, § 273), whether a witncss to solvency is 
mony that .. he WIIS a bright boy mentally," qualified as to opportunity for observntioll 
etc., admitted). (ante, § 660). and whether the rule for 

For expert testimony to mental de{ecl3 of n tUx:umentaTII arigirwls applies (ante, § § 1244. 
wi/nul. ~ee ante, § 934. 1250}. 

178 

, 



§§ 1933-1978] SOLVENCY, OWNERSHIP, ETC. § 1960 

§ 1960. Miscellaneous Instances (Possession, Ownenhip, Heceuity, Au
thority, etc.). In most of the remain.ing instances in which this application 
of the Opinion rule is concerned, the difficulty arises from the employment 
in statutory or common-law phraseology of terms having also an untechnical 
use. When the issue then arises on the application of the law to the facts, 
and it is desired to prove that the conditions or qualities named in the law 
do or do not exist, a direct question upon the point in issue is often forbidden 
by a strict application of the Opinion rule. Yet it seems unfortunate that 
a term existing ill common use among laymen should be tabooed because the 
law also has been obliged to use it. Amon~ Pacific Islanders, upon the death 
of a chieftain, certain words associated with his name were put under" taboo"; 
they passed out of the language, and could thenceforth be used by no other 
member of the community. Are we to exemplify in our law of Evidence this 
custom of the primitive Pol:mesians? If a witness, in the course of his testi
mony, comes to mention that A "possessed" or B "owned" or C was" agent," 
let him not be made dumb under the law, and be compelled by evasions and 
circumlocutions to attain the simple object of expressing his Ilatural thought. 
If there is a real dispute as to the net efl'ect of the facts, these llIay be brought 
out in detail on cross-examination. 

The phrases of Ihis class of chief occurrence are the following: whether 
a person was in possesston; I whether a person was Olvner,' 2 whether there 

§ 1960. 1 With the following, compare the 
cases cited ante, § 1240: 1903, Wright v. 
::;tate. 136 Ala. 139. :H So. 23:3 (admitted; 
.. posscssion is a collective fact ") ; 1906. 
Driver v, King, 145 AI~. 585, 40 So. 315 (in 
possession, allowed, but not .. in open and 
notorious pos~ession oiiland "); 1918. Pater
son Lumber Co. v. Patrick, 202 Ala. 36:3, 80 
So. 445 (admitted); 1910, Cabaniss v. State. 
S Ga. App. 129, 68 S. E. 849 (admitted); 
IS!)!), Knight t'. K'light. 178 Ill. 553, 53 N. E. 
306 (allowed); 1902. Chicago v. Peck. 1!l{l III. 
200, 63 N. E. 711 (whether possession was 
surrendered by a lessee, allowed): 100!!. Rtulo 
v. Brundige, 118 In. !l2, 91 N. W. 920 ("Who 
o~cupied the upstairs ofthat houso': ", allowed) ; 
1898, Jacob Tome Inst. 1', Da\;s. 87 Md. 
;j!)I, 41 Atl. 166 (from whom possession wus 
obtained, allowed); 1910, Jacobs r. Disharoon. 
11:3 :'>!d. 92, 77 Atl. 258 (not clear); 1863. 
Knapp r. Smith, 27 N. Y. 281 (allowed); 
1877. :'>Iillcr r. R. Co" 71 No Y. 385 (who 
po~sessed land; allowed for "uninclosed. 
unoccupied w(;odland ") ; I 5gS, Arents v. 
R. Co .• 156 X. Y. I, 50 N. E. 422 (exclud~d) ; 
1918, Stato v, Johnson, 176 N. C. 722, 97 
S. E. 14 (murder, .. did you take poesCESion of 
the property? ", allow"d); 180S, Tetrault t'. 

O'Connor, S N. D. 15, 76 N. W. 225 (fraud of 
credito:'S; thnt n person WIlS .. in possession," 
excluded) ; 191,1, Fadden v. McKinlley, 87 
Vt. 310, 89 At!. 351 (wifo's po~session (Ind 
control, c:tcluded). 

2 With the following, compare the cases 
cited lin/e. § 1246: Can. 1915, Tucker 1). Jon"s, 
25 D. L. R. 279, Sask. (proof of title to land in 
lown.; testimony of an Iowa attornoy, who 
h[ld examined and checktod the abstract of 
title. thnt T. was the owncr of the land, held 
illlproper; .. it was for the Court here to con
strue what the effcct of those documents 
was "); U. S. Fed. 1919, Thompson 1). U. S .. 
2d C. C. A., 256 Fed. 616 (larceny of BUgar 
belonging to the U. S. : testimony by the custo
dian thu.. the sugar was the property of the 
U. S., gi\;ng details as to the basis for that 
statement, held erroneous, though not reversi
ble error; ruling ,unStlund, in holding the 
statement inadmissible); Ala. 1892, Steiner ,'. 
Tranum, 98 Ala. 315, :W'. 13 So. 365 (person
alty; allowed); HlDa, Hunnicutt 1). Higin' 
botham, 138 Ala. 472. :35 So. 469 (money; 
allowed); W05, Rl)seo v . • Jefferson, 142 Alu. 
705, 38 So. 246 (title to personalty tinder u 
levy; testimony to ownership, sllowed); 
Jirk. l!lO?. Bt'.nson v, Files, 70 Ark. 423, 68 
S. W. 493 (that the Iwitness WllS "owner" of 
lalid, excluded); Cal. 'l(J09, Perkins 17. Sunset 
Tel. & T. Co., 155 Cal. 712, 103 Pae. 190 
(thai, a claim was the \\;tness' property. 
nllowed); Conn. 1922, Potts v. Buckley. 
- Conn. . 115 At!. 7'27 (personnI trervices; 
"this business of making the butter, cte .... 
whose business was that?" .. Mine," allowed) ; 
In. 1899. Murphy v. Olberding, 107 Ia. 547. 
78 N. W. '205 (pcrsonnIty; allowed); Kan. 
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was a sale, or passing of title; 3 whether a person had authority as agent; 4 

whether there was a "necessity" for a road, for infant's supplies, or the like,s 
or a "public utility" for a ditch or highway.6 . 

No more detailed classification of the miscellaneous i7l8fances seems useful 
or practicable. 7 

1903, Sparks ~. Galena Nat'l Bank, 68 Kan. 
148, 74 Pac. 610 (mining property, allowed); 
MiBlI. 1859, Dunlap ~. Hearn. 37 Mi£~. 475 
(excluded); N. Y. 1877, Wolf D. Williaml), 69 
N. y, 621 (who owned a house; allc.wed): 
1877, Miller D. R. Co .• 71 N. Y. 385 (who 
mmed land: excluded); 1902, l'ichier Ii. 
Rceae, 171 N. Y. 577. 64 N. E. 441 (claimant's 
testimony to oIVnership ot personalty; ad
mittoo); Oklo 1013. :Fort Smith &: W. R. Co. v. 
Winston, 40 Oklo 173, la6 Pac. 1075 (person
alt,y. allowed); S. D. 1905, Hawley ~. Bond, 
20 S. D. 215, 105 N. W. 464 ("Who wus then 
the owner of that cow·!" allowed); 1!H8, 
Knittle ~. Ernst, 40 S. D. 594, 168 N. W. 754 
(" Who was the owner of this cow?" "I was," 
allowed; Smith, J., diss.; the layman "'ill 
always rightly wonder why the Law is ~o 
queer and un-human a concoction that a 
peraon cannot be allowed, without an expen
sive and sclemn judiciai dubitlltion, to say that 
hc owns a cow: especially as this precise 
question had already been dete.mined in the 
:-ame court): Tex. 1888, Gilbert v. Odum. 
C9 Tes. 673, 7 S. W. 510 (land: exch:ded); 
l!H3, Webb v. Reynolds. Tex. Ci\,. App. • 
160 S. W. 152 (that a person was "owner" of a 
note. allowed); 1920, Magee t'. Paul. 110 Tex. 
-170, 221 S. W, 254 (that a person "owned" 
a land-certificate, excluded, but not that he 
"sold" it: a notable triUl"ph of quibbling). 

J 1902. Ward v. Shirley, 131 Ala. 568, 32 So. 
·189 (that a sale was absolute and unconditional 
excluded); 1896, Bleckley V. White, 98 Ga. 594. 
25 S. E. 592 (that "title passed from B. to 
R.... excluded); 1894, Burnap D. Sharpstecn. 
149 ill. 225, 235, 36 N. E. 1008 (that a deed was 
delivered, excluded); 1898, EV8ns V. Gerry. 
174 Ill. 595, 51 N. E. 615 (title-c).nminers not 
admitted, in 8 bill for conveyance. to show title 
to be defective); 1896, Ward v. Dickson, 96 
Ia. 708, 65 N. W. 998 (by an alleged vendor. 
whether he had sold the articles; excluded); 
1905. Renshaw v. Dignan, 128 Ia. 722, 105 
N. W. 209 (that no deed had been received or 
accepted. allowed on the facts): 1897, Wright 
V. Wright. 58 Kan. 525, 50 Pac. 444 (by one 
who merely heard testimony, as to the title to 
a certi.ficate, excluded); 1915, Spaeth v. 
KOUDS, 95 Kan. 320, 148 Pac. 651 (breach of 
contract to give a merchantable title; experts 
Ildmitted to say whether the abstract offered 
showed a merchantable title free from incum
brances; a s:me opinion); 1880, Nicolay tI. 

Unger, 80 N. Y. 57 {the issue being whether 
bonds were pledged or W2re sold. a statement 
that they were .o!d '!:as excluded). 

For the application of the rule about pro
ducing the on'uinal document, see ante, § 1247. 

, 1901. Farmll v. U. S., 49 C. C. A. 183, 110 
Fed. 942 (whether the witness as Indian agent 
had authority over a certa.in Indian, excluded; 
but whether he exercised control in fact, ad
mitted); 1909, Mobile, J. &: K. C. R. Co. D. 

Hawkins. 163 Ala. 565, 51 So. 37 (whether an 
authority Wall withdrawn, allowed); 1916. 
Colby V. Atlanta Brewing &: Ice Co., 196 Ala. 
374. 7Z So. 45 (excluded): 18S4. Hoa:lley V. 

Hammond. 63 Ia. 603. 19 N. W. 794. (allowed) ; 
1007. Fritz D. Chicago G. &: E. Co., 136 la. 699. 
114 N. W. 193 (whether a person was agent. 
(allowed): 1873, Short Mountain Coal Co. v. 
Hardy, 114 Mass. 197 (excluded); 1876, 
Providence Tool CO. II. Mfg. Co .• 120 l\IlIS!l. 37 
(same); 1863, Knapp II. Smith, 27 N. Y. 281 
(whether a person had acted aa agent or for 
himself, allowed); 1907. People II. Mingey, 190 
N. Y. 61. 82 N. E. 728 (whether the witness' 
firlll authorized an indorsement of its nal~e. 
allowed on the facts) ; 1847. Steamboat 
A1batrolSB ~. Wayne, 16 Oh. 513. 514 (whether 
"he considered himself authorized," excluded) ; 
1911. Hutchings II. Cobble, 30 Ok!. 158. 120 
Pac. 1013 (excluded). 

5 1899, Miller v. Mayer, 124 Ala. 434, 26 So. 
892 (whether the sale of an intestate's property 
to pay debts was necessary, excluded); 1919. 
Polk Co. v. Owen, 187 lao 220, 174 N. W. 99 
(pauper maintenance; whether the parent had 
so refused support as to make !lPplication to the 
county necessary. whether the dwelling-space 
was sufficient, etc., excluded); 1892. Detroit 
C. Brennan, 93 lfich. 338, 53 N. W. 525 
(whether the opening of a street was necessary. 
excluded): 1895, Grand Rapids II. Bennett, 106 
Mich. 528, 64 N. W. 5S5; 1852. Merritt v. 
Seaman, 6 N. Y. 175 (whether articles for an 
infant were necessaries, excluded); 1889. 
Burwell V. Sneed, 104 N. C. 120, 10 S. E. 152 
(whether a road was necessary, excluded); 
1909, Fowler V. Delaplain, 79 Oh. 279, 87 N. E. 
260 (whether a building was" necessary." un
der a leasing clause, excluded). 

6 1883, Loshbaugh ~. Birdsell, 90 Ind. 466 
(excluded); 1883, Yost II. Conroy. 92 Ind. 470 
(same); 1896, Johnson v. Anderson. 143 Ind. 
493, 42 N. E. 815 (same). 

7 Federal: 1899, National Cash-Register 
CO. V. Leland, 37 C. C. A. 3'/2. 94 Fed. 502 
(patent-infringement; whether certain ma
chine-parts were "mechanical equh'alents" 
allowed: whether a certain omission was a 
"fat.al fault," not allowed); Alabama: 1873, 
Av~ 11. Searcy, 50 Ala. 55 (whether a fence 
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was a "partition fence," allowed); 1906, Owen Public Service Co. ~. Ind. Com., 302 ro. 27, 
v. McDermott, 148 Ala. 669, 41 So. 730 (owing 134 N. E. 124 (workman's injury; the plain-
money; allowed); 1909, Mobile J. & K. R. Co. tiff not allow,~d to testify to the percentage of 
r. Hawkins, 163 Ala. 565, 61 So. 37 (whcther a his loss of use of arm and leg); Indiana: 1883, 
person had pcrform~d his duties under a con- Hilton~. Me.eon. 92 Ind. 168 (whether a 
tract, etc.; not decided); 1920, Wilson 11. railroad was finished. allowed); 1907. Chicago 
State, .. Ale.. , 8·1 RD. 783 (keeping a house & E. R. Co. 11. Lawrence, 169 Ind. 319. 82 N. E. 
of prostitution; whetlJCr the housewat! a house 768 (whether a specific act was the duty of 
of prostitution, e~c!uded); Arkansa.s: 1853, the switchman, not allowed on the facta). 
Lindauer 11. Ins. Co., 13 Ark. 470 (whether a Iowa: 1901. Hicks 11. Williams. 112 Ia. 691. 
defendant was bound by contract. excluded); 84 N. W. 935 (whether the witnc'iS had paid the 
California: 1892, Krcuzberger v. Wingfield, 96 amount due on a note, e.''l:cluded); Kentucky: 
Cal. 251, 256, 31 Pac. 109 (whether work had 1835, Gentry 11. McMinnis, 3 Dana Ky· 383 
hN°n done according to the tel'lllS of a contract, (whether a person was frcc. not slave, alloweJ) ; 
:!llowed); 1900, Union Sheet :\1. W. 1'. Dodge, 1915, Hume 1'. Grnnt. 165 Ky. 723. 178 S. W. 
1:!9 Cal. 390. 62 Pac. 41 (whether a bond was l!. 1028 (whether a person was a voter. not 
statutory one, excluded); 1898. People 11. Reed nllowed); Loumana: 1898. Studebaker B. M. 
- Cal. .52 Pac. 8:35 (whether a killing was Co. 11. Endom, 50 La. An. 674. 23 So: 872 
done in self-defence, inadmissible); 1905, (-;vhether a note was owed, allowable); ilfaille: 
Sampson 11. Hughes, 147 Cal. 62, 81 Pac. :;:)2 1898, Carter 1.". Clark. 92 Me. 225. 42 At!. 398 
(" Did you wilfully, negligently, etc., omit to (whether a fence WIlB near the line of a certain 
watch the fire, etc'!" elCeluded); Georoia: 1873 estate. aHowed); 1916. Gray 11. Maine Central 
MObley 11. Breed, 48 Ga. 44. 47 (whether cer- R. Co., 114 Me. 530. 96 At!. 1067 (personal • • 

tain proceedings were nccording to law, injury; whether employees were in the per-
(lxcluded); 1895, Cunneen v. State, 95 Ga. ~30, fOl'mance of their duty nt the time. allowed) ; 
22 ~\ E. 538 (on a charge of "carr~ing on" an J,[ aryumd: 1898, Metropolitan Say. Bank 11. 

illegal business, wh~ther the accused did not Manion, 87 Md. 68. 39 At!. 90 (whether a 
carry it on. excluded); 1905, Allison II. Wall, number of windows in a stable would create a 
121 Gn. 822. 49 S. E. 831 (what would be a nuisance. excluded); Massachv.seUs: 1898. 
reasonable time for removing timber; not O·Donnellll. Pollock. 170 Mnss. 441, 49 N. E. 
allowed); 1920, Rudulph v. Brown. 150 Gn.147 745 ("who kept the dog" whose bite was sued 
103 S. E. 251 (living 8S man and wife; for, excluded): 1898. Mcisaac 11. Lighting 
allowed); 1922, Payne 11. Allen, Ga. App. Co.. 172 Mnss. 89. 51 N. E. 524 (wheth~r 
110 S. E. 345 (that a person was "dependent" inspection was part of S lineman's work, ex-
for support, allowed); Illinoi.,: 1873, ChIcago eluded); 1900, Mulhall 11. Fallon, 176 Mas.'l. 
& A. R. Co. v. R. Co., 67 111. 145 (whether there 266. 57 N. E. 386 (whether the mother o( a 
was duty to keep in repair, excluded); 1902, deceased, iu a statutory action for death, wa.-
People v. Lehr, 196 Ill. 361, 63 N. E. 725 "dependent" Upon him. allowed); Michigan: 
(whether certain conduct was" practising med- 1912, Crane 11. Ross. 168 Mich. 623, 135 N. W. 
iciue" under a statute, excluded); 1902, Treat 83 (whether an agreement wns reached, th., 
1>. l\-Ierchants' Life Ass'n, 198 III. 431, 64 N. E. agreement being in writing. excluded); Mis 
992 (on an issue of suicide. expert testimony sissippi: 1904, Mnjors 11. State, Miss. -, 
that tho decco.sed's wound wo.s self-inflicted 35 So. 824 (whether a certain stick was a 
was held inadmissible) i 1904, Sokel 11. People, dendly weapon, excluded, the btick having 
212 III. 238, 72 N. E. 382 (that the ",itness saw been exhibited to the jUry); Nelrraaka: 1897. 
the defendant married by a rabbi, excluded, the Peck 1>. Tingley, 52 Nebr. 171. 73:K. W. 450 (to 
validity of the marringe being in issue; why whom the consideration moved. excluded); 
did not the Court also hold that it was mat.ter Nerada: 1905, State v. Nevada C. R. Co .• 28 
of opinion whether the celebrant was a rabbi Nev. 18S, 81 Pac. 99 (expert accountant's 
and the place was a synagogue?); 1905 statement of the "net earnings" of II railroad 
Natio.nal Fire Ins. Co. 11. Hanberg. 215 Ill. 378, company as shown by their books. etc., ex· 
74 N. E. 377 ("net receij)ts" of nn insurnnce eluded. partly on this principle and partly on 
company, in a statute. not allowed to be inter- that of § 1230, ante); New York: 1856. Sweet 
preted by the opinion of insurance experts); ". Tuttle. 14 N. Y. 471 (on whose bebalf ser-
1915. People 11. Krittenbrink. 209 III. 244. 109 vices were rendered. this being a main issue, 
N. E. 1005 (larceny of morphine from P. D. & allowed); Ohio: 1902. State 11. Ehinger, 67 Oh. 
Co. a corporation; witness' statement that 51,65 N. E. 148 (under a statute forbidding the 
P. D. & Co. "did business as a corporation," sale of a substance in the fOlm of butter and 
hdd incompetent); 1917. Interstate Finance made as II substitute for and in imitation of 
Co. 11. Commereiul Jewelry Co., 280 Ill. 116, butter, an expert WII8 allowed to testify that a 
117 N. E. 440 (whether notes, etc., were col- particular substance "looked like and was a 
leetible, not allowed; unsound); liH9, Peo- substitute for or imitation of butter"); Oreoon: 
body Coal Co. 11. Innustrinl Commission. 289 1915. Porges v. Jacobs. 75 Or. 488. 147 Pac. 396 
Ill. 449, 124 N. E. 565 (whether a disability (that a. stnble was a nuisance, held highly ilD-
impaired earning capacity to tbe extent of 25 proper; the trial Court had mnde a vaiiant 
per cent. not allowed); 1922. Central Illinois effort to cast off the rusty shackles of the 
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6. of Mind (Intention, Feelings, Knowledge, 
Understanding, and the Uka) 

§ 1962. General Principle. The application of the Opinion rule to these 
topics is involved in special difficulty. The difficulty lies in the necessity of 
distinguishing a number of principles potentially applicable, with varying 
re~mits, to th!3 same evidence, and in the plausibility of certain erroneous 
application'>. The clearest understanding will perhaps be reached by taking 
up first the cases in which the Opinion rule is genuinely concerned, and 
afterwards those in which some other doctrine is involved. Among the 
former, moreover, we may distinguish conveniently between those in which 
the testimony is (1) as to another person'8 8tate of mind 1:n general, as in
fcrre<l from his conduct alone and (2) those in which the special state of 
mind in question is the meaning or sense in which he u8eclwords. 

Now the theory on which the Opinion rule is invoked (ante, § 1918) is 
that the conduct and other circumstances, from which the e~'e-witness drew 
the inference as to the person's state of mind, may be detailed to the jury so 
as to equip them equally well to draw the inference. For instance, the wit
ness (as in one ruling) may not be allowed to state whether in his opinion 
the person heard what was said to him; the witness must, that is, detail 
where the persons were, their distance apart, the previous incidents of their 
meeting, their subsequent conduct, and anything else he can remember as 
bearing upon the matter; then the jury will be equally well fitted to draw 
the inference. Can anything be said in answer to this? One might argue 
that the witness could hardly be expected to recall on the stand every salient 
circumstance. of the occasion; and that, so far as he could recall them, he 
WQuid be unable to express or reproduce each subtle suggestion in its full 
significance; and that, so far as he did, there would thus be introduced by 
hL.'n new inferences, which must either call for a sacrifice of consistency or 
else must in turn be reanalyzed into a labyrinth of data whie}! no human 
witness could cope with; and, finally, that this multifarious reproduction 01 
data would in the end so confuse the jury that their own inference would he 
much less trustworthy than that of the witness. But after all, argument is 

Opinion rule; thus: Counsel: "We object to 1895. Owens v. Lanc~ster. 193 Pa. 436. 44 Atl. 
his conclusion; " Court: "We lire here to get at 559 (whether a s{'wer was a nuisance. excluded) ; 
the facts. and it you can get at them according Soul" Dakota: 18!l7. Erickson v. Sophy. 10 S. D. 
to the Rules of Evidence. all right. but if not. 71. 71 N. W. 758 (whether a thing was done 
and only by setting aside the Rules of Evidence. according to contract. excluded); 1903. Henry 
let us do that. I will overrule the objection"; v. Taylor. 16 S. D. 424. 93 N. W. 641 (whether 
then the witness further added copious details a person wns adopted. and whether two persons 
about the alleged nuisance; but the Supreme were manied. inadmissihle); 1916. Stnte ... " 
Court was shocked at the intrusion of so reI. Kiihll1. Chambers. 37 S. D. 555.159 N. W. 
illegal a thing ns the witness' opinion. and 113 (bllStardy; to the complainant ••• who is 
w!ll'ned the trial Court. so that" the error may the father of that child?", allowed); Texas: 
be evaded [f] hereafter") ; Pennsylvania: 1845. 1919, Walker v. State. 85 Tex. Cr. 482.214 S. W. 
Mertz v. :rJp.tweiler. 8 W. & S. 376 (physician'S 331 (" Were the questions asked of a dying 
responsibility in case of a patient's disregard declarant such as would lead him to make any 
of a(!\;ce, excluded); 1855, McCandless v. partiCUlar answer? ", held to call for a con
McWha. 25 Pac. 95 (conira to preceding rase) ; elusion only; this is unpractical pedantry) . 
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§§ 1933-1978] STATE OF MIND § 1962 

of little service in such a matter. No reasoning can avail againi;lt the per
verse and morbid attitude which will invoke the Opinion fetish to exclude 
such testimony. 

§ 1963. (1) Testimony to a State of Mind, in general (IntentIon, Motive, 
P1ll-pose, Feelings, etc.),l There are found numerous rulings excluding, under 
the Opinion rule, statements by observers involving sundry inferences as to 
another person's state of mind,2 and even as to his own slate of mind.3 In other 

§ 1963. 1 Testimony to external appearance 
of an emotion, or the like, is dealt with POBt, 
§ 1974. 

2 Cal. 1886, Hartman ». Rogers, 69 Cni. 646, 
11 Pac. 581 (nature of intention not specified) ; 
C01In. 1896, LoveU». Hammond Co., 66 Conn. 
600, 34 At!. 511 (whether another "itneBS had 
any ground.'! for his assertion) ; Ga. 1892, Gard
neft. State, 90 Ga. 310, 315,17 S. E. 86 (by a 
bystanuer, as to the deceased's object in 
struggling tor a pistol) ; Ill. 11;76, Carpenter v. 
Cah'ert, 83 Ill. 70 (whether a devisee's influence 
was due to the testator's fear or affection); 
Ind. 1882, Dyer v. Dyer, 87 Ind. 19 (whether 
another person heard what was said); la. 
1875, State v. Maxwell, 42 Ia. 209 (by an in
mate of a house entered by defendant, that he 
did not intend to steal); 1883, Sweet v. Wright, 
62 la. 217,17 N. W. 468 (good faith of a sale); 
1917, Roddy v. Ga2:~tte Co.,. 179 la. 50, 161 
N. W. 94 (libel; the /.>Inintiff·s belief that others 
believed the statement. excluded); Ky. 1884, 
Crittenden v. Com., 82 Ky. 168 (whether 
defendant was impatient; whether he was 
looking for the deceased, was .. mad," and 
would hurt him); Md. lS99, Tucker v. State, 
89 Md. 471, 43 At!. 778 (as to the impression 
produced on R.'s mind by J.'s attack on R .• de
fendant excusing the killing of J. as done in 
defence of R.; excluded); Minn. 1875, 
Hathaway v. Brown, 22 Minn. 214 (whether 
the witness-vendee knew that M. the vendor 
had a purpose to defraud creditors; not 
decided); Mich. IS93. Cole v. R. Co., 95 Mich. 
17, 80, 54 N. W. 638 (whether a person was 
shamming); N. Y. ISSI. Abbott r. People, 86 
N. Y. 461, 471 (murder; a "\\itness' opinion as 
to how he understood the deceased to mean in 
reaching for a wrench' just before the fatal 
blow); 1896. People v. McLaughlin, 150 N. Y. 
365. 44 N. E. 1017 (bribery; one who has 
paid money to B. for a police-captain cannot 
say that he paid it to B. for the defendant, 
because it involves the .. conclusions of the 
witness, his purpose,_ or the object of another 
person"; a ruling' sufficiently ridiculous); 
1911, Bogart ~. New York. 200 N. Y. 379, 93 
N. E. 937 (death of B. at 1m automobile mee; 
Question to his wife, whether she .. knew when 
he went out that he was going to see the auto
mobile races," held improper, because it did 
not cnll for B.'s ,. acts or statements" but only 
the witness' .. conjectUre or conclusion"; no 
authority cited; this is a scholastic I1ding; 

the husband does not have to say formally and 
solemnly, .. Mary, I am going to the races," 
in order to express a clear intention; does not 
a learned judge's wife have a clear knowledge 
whether he expects to have two or four lumps 
of sugar put into his coffee "\\ithout his telling 
her in a fixed formula eyery morning of his 
life? It is time that human nature off the 
Bench was recognized on the Bench; such 
rulings nre to the Inity absurd); N. Car. 1885, 
State tJ. Vines, 93 N. C. 497 (whether~the shoot
ing of 1\ pistol was accidental); Pa. 1876, 
Sinnott 1>. Mullin, 82 Pa. 337, 342 (purpose in 
building a wall); ~'Ia": 1893, Hamer ~. :t3ank, 
II Utah 215, 33 Pac. 941 (what motive P.'s 
words snd conduct showed); 1901, Watson\:. 
Mining Co., 24 Utah 222, 66 Pac. 1067 (eJt
pert opinion as to· defendsnt's intention to 
running a mine-incline); VI. 1915, McC'nrthy's 
Adm'r 1>. Northfield, S9 Vt. 99, 94 At!. 298 
(~mployce's death at a switchboard; whether 
the dec~ased kncw of the high voltage current 
not nllowed; the opinion ignores the contrary 
,·iew. and the decision is unsound in any 
"iew): Waeh. 1897, Martin 1>. S. T. & T. Co., 
IS Wash. 260. 51 Pac. 376 (action for damages 
by loss of suit through defendant's failure to 
transmit a message to a material witness; 
question to one pr('8Cnt at the trinl, whether the 
testimony of the absent witness would have 
changcd the verdict, excluded); W. Va. 1917. 
State v. Dushman. 79 W. Va. 747, 91 S. E. 809 
(recehing stolen brass; issue whether defend
nnt knew the brass was stoll!n; "he couldn't 
help from kno"\\ing it, judge, because it was 
branded there," held fntnl error; the mum
bling futility of the Opinion rule is here illus
trated; to reverse a verdict on account of 
such 1\ piece of testimony in the whole mnss is 
just as rationnl, could Courts only stop to 
reflect, a9 to us seem the pitiful fetish-f01mula.~ 
of an tribe). 

3 Brant v. Gnllup, 111 Ill. 487, 492 
(opponent's explanation of his motives in 
'writing certain letters introduced as admissions 
excluded); 1890, Flower v. Brumbach, 131 Ill. 
646, 652, 23 N. E. 335 (fraudulent rcpreBt'.nta
tions; defendant's testimony as to his intent 
not to misl<!ad therein, excluded); 1912, 
Robinson ~. Western Union T. Co., 169 Mich. 
503, 135 N. W. 292 (sender's intent to act, on 
an issue whether a tl.'legram had been properly 
transmitted, admitted). 
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juriJdictioIlS, the testimony has been expressly sanctioned.4 III particular, 
a surveyor may state whether certain monuments or marks were intended as 
bourularic.9;" and a witness may state whether he has any bias or ill-feeling,6 

How baseless are the exclusionary rulings in the orthodox practice of the 
common law may be seen in the following extracts from the annals of two 
generations of English trials: 7 

1793, Frost'a Trial, 22 How. St. 'fr. 484; the witness had testified to the deCendant's 
utterance of seditious words at a coffee-house; "I said he ought to be turned out of the 

; upon whi('h he walked up the room and placed hiB back to the fire, and wished, 
I believe, rather to retract, if he could have retracted, what he had said." Cross-examined: 
"What do you mean by saying, he wished to retract?" "I ruther thought he was sorry 
for what he had said; that is what I mean by it." 

1799, Earl of Thanet's Trial, 2i How. St. 'fr. 92i; charge that the defendant obstructed 
the officers and aided O'Connor, a prisoner, to escape during his trial; Richard Brinsley 
Sheridan on the stand for the deCem·e. Mr. Lalli (afterwards' L. C. J. Ellenborough) 
cross-examining for the prosecution: "!\ly question is whether, from what you saw of 

• Cal. 1872, People v. Sanford. ·i3 Cal. 32 Cr. 358. 98 Pac. 447 (intention of an assailant) ; 
(whether a dying man's mind was dcar or n()t); Or. 1915. Macchi r. Portland R. L &; P. Co .• 76 
1887, Peoplc D. Ching Ring Chang. 74 Cal. 394, Or. 215, 148 PIlC. 72 (by an injured plaintiff, 
16 Pac. 201 (by IL pcrtion robhed. liS to defend- .. I thought I had time enough to get out of the 
ant's intcntion to rob him) ; Colo. 1:;95. Taylor v. way." allowed); 8. D. 1912. Statc II. Holter. 
Peoplc. 21 Colo. 426, 42 PIIC. 053 (the accused, 30 S. D. 353.138 N. W. 95:{ (whether:the woman 
testifying that hc thought thc deecllScd was in seduction. would ha\'c conscnted without a 
going to shoot); Ga. 1S51. Berry D. Statc. 10 marriagL-promi8e); Tenn. 1916. Pcnnington 
Ga. 514. 529 (that (lDother person apparently v. State, 136 Tenll. 53a. 190 S. W. 546 {that 
knew of a certain fact); 1906. Fitzgcrald II. thc deccllSP,d .. rcalizcd hc wa.~ going to diol." 
Benncr. 219 1\1. 485. 76 N. E. 709 (delllY in allowcd); Ta. 1888. Schmirk v. Nocl. 72 T(>x. 
performing a contract; .. Hc kcpt putting me 3, 8 S. W. 83 (good faith of a sale. thc scHer 
off," allowed. on thc facts); la. 18!)9. Peln- heing the witncss); I!H5. Latham v. State. 75 
mourgeB I'. Clark, V III, 1G (fcclings of anotht·r Tex. Cr. 575.172 S. W. 797 (to a bystander. as 
person toward thn speaker); 1896. Kucn v. to dcceased's conduct, .. what did you think he 
Upmier, 9S Ia. 39a. 67 N. W. 374 (whether WIll! doing with his right hand? ". i. e. drawing 
anoth('r pcrson understood English); 1907, a pistol, allowed; one judgo diss. ; prior cases 
State 1'. Bennctt. 137 Ia. 427. 110 N. W. 150 collected). 
(seduction; by the prosecutrix. that sho ~ 1826. Davis v. Mason. 4 Pick. Mass. 157; 
yieldcd bc(>auRc of the dcfendant's promises, 1877. Knox v. Clark. 123 Mass. 217; 1858 
allowed): 1905. Kinner 1'. Boyd. 139 In, 14, Stevcns 1'. West. 6 Jones L. N. C. 53; 1859 
116 N. W. 1044 (" tr'rribly excited." allowed, Clegg t'. Fields. 7 Jones L. N. C. 39. Di3-
for a plaintiff spcaking of himself): Knn. 1886, tinguish the rule nbout construction of doeu-
State v. Baldwin, 36 Kan. 10. 12 Puc. 31S (in ments (ante. 9 1956). 
KOod ~pirits; in fcar; ncrvous: apathetic, 6 1879. Butlc·r ~. State, 34 Ark. 484 (ignoring 
etc . .) ; ltf e. 18b8. Tobin D. Shaw. 45 ;\Ie. 348 thc contrary obiter dictum in Cornelius 1'. 

(depression. aftcr breach of promisc of mnr- State. 1852. 12 Ark. 801); 1901. Blallchard 1'. 

riage); Md, I90:{. Sellman P. Whceler. !J!) :\I,\. Blanchard. 191 Ill. 450, 61 N. E. 481; 1859. 
751. 54 At!. 512 (that nn injury "madc lIle State v. Adams, 14 La. An. 630 (" Arc you not 
nervous "); Mass. 1905. McCrohan r. Davison. anxioWl that the defendant should be con-
187 Moss. 466. 73 N. E. 553 (injury by a wagon victed 1"; admitted): 1881. State v. Willing
whilc crossing a street; the plaintiff's testimony ham. 33 Ln. An. 537 (where the objection was a 
"r thought I would havc plcnty of timll to different and unconner.ted onc); 1881, State 
pass." admitted); Mont. 1920, Beadlc v. v. Gregory. 33 La. An. 743; 1884. Stl\te v. 
Harrison. 58 1\1ont. 606. 194 Pac. 134 (good Kanc, 36 La. An. 154 (like State v. Adams, 
faith of defcndant sued for malicious prose- with special features): 1885. Statc II. Melton, 
cution); 1922. Walker r. Russell, !\lass. • 37 La. An. 77. 78; 1880. State v. Miller, 71 
134 N. E. :lSS (broker's commission; custc- Mo. !)91. 
mer's testimony that he was willing to buy; For a question •. whether A. is tellinll the 
admitted); ,V. Y. 1825. M'Kce •. Nelson. 4 truth. if he says so-and-so," sec anle. § 787. 
Cow. 355 (that another person WIIR sincerely 7 Thc Answcr of the Judges (quott:.'C\ ante, 
attached); Oklo 1908. Price V. State. lOki. § 6(1). given :n_17!ll, is explicit. . 
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the conduct of Lord Thanet and Mr. Fergusson, tlley did not mean to favour the escape 
of O'Connor?" "I will say that r saw nothing that could be au:\:ili:try to that escape." 
"I ask you again whether you believe [as above)?" .. I have no doubt that they 'wished 
he might escape; but from anything r saw them do, I have no right to conclude that they 
did." "I will have an answer. I ask you again [as above)?" .. If the learned gentleman 
thinks he can entrap me, he will find himself mistaken." ::'IIr. Erskine, for the defence: "It 
is hardly a legal question." KE~'1"O!\'", L. C. J.: "I think it is not an illegal question." 

1820, R. v. /111111" 1 State Tr. N. S. IiI, 3iO, 3ii; seditious utterances. Witness: "My , 
impression was [from the words and conduct) that YOIl [the defendant] merely wished 
the people to st.'!nd, and to prevent danger from their running away." Mr. Scarlett, for 
the prosecution, objp.cted to IIny questions respecting the witness' impressions of what was 
said. BAYLEY, J., "said the ~;tness had a right to give his impressions of what he had 
seen and heard "; ... "From what you observed and knew, had you reason to think 
that their spirits were somewhat exasperated?" "Yes; I think many of the working 
class were very much discontented." 8 

§ 1964. Same: Rule or 'l'er,timonial Knowledge (of Another's Intention), 
It has sometimes been argued that one person's testimony 

to another's intention (or other state of mind) is always and radicnlly inad
missible because one person cannot possibly 'awl/) what another's state of 
mind is. This argument invokes a rule of Testimoninl Qualificntions, r€'quir
ing Knowledge (ante, § G(1), and has sometimes received judicial sanction.! 

§ 19G5. Same: Rule of Testimonial Interest (OD,e's Own Intention), distin
guished. Testimony to one's own intention, or other state of mind, has often 
been attacked on the ground of what is really a dMqllalijic<ltio71 by Interest 
(ante, § 58]); i. c. the argument is that, since a person's 0\\11 L.'1tention can 
be known only to himself, his ~tatement of what it is 0\' was cannot be safe
guarded by the possibility of exposing its falsity, through the aid either of 
conflicting circumstances or of opposing eye-witnesses; and that thus the 
influence of self-interest in falsifying is too dangerous, and that such testi
mony should consequently be forbidden, This argument has been generallY 
repudiated.1 

§ 1966. Same: Alabama Doctrines. The foregoing supposed principles, 
i. c. disqualification by interest to speak of one's own intention, disqualifica
tion by lack of knowledge to speak of another's intention, and the Opinion 
rule proper (ante, §§ 1963-1965), have made hopeless confusion in the rulings 
of the Court of Alabama. By accepting in full the two former undesira'ble 

I Other instances are Il8 follows: 1794; 
Horne Tooke's Trial, 25 How. St. Tr. 420 
(" From wl}at you knew of the profc.ssed ob
jects of thi" Convention, ..• have you any 
reason to believe anything criminal was ill. 
tended?" this question being put to many 
witnesses); 1800, Tandy's Trinl, 25 How. St. 
Tr. 1215 (on the issue whether 1\ person, who 
coc1d have avoided attainde~ by suncnder 
before a certain date. was nblc and intended at 
a certain tiIue to surrender. the question to a 
competent person was n11owed: .. Can you 
form any belief of the object or intention with 

which he sought at any time to be act at 
liberty?"); 1817, Watson's Trial, 32 How. 
St. Tr. 67 (that a per~on must have beard a 
thing which was read, allowecl); 1820. Queen 
Caroline's Trial. Linn's cd., I, 150 (whether 
the witness knew what a eertain person's 
motioos, said to be lewd, were intended to re
present, nllowed). 

§ 1964. 1 The cases on both sides are 
collected ante. § 661. Whether a Court is 
ruling upon that ground or the present one is 
sometimes difficult to learn. 

§ IS615. 1 The C!18C8 are collected ante, § 581 
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principles, by confusing them and the Opinion rule, and by occasionally 
ignoring some precedents and misusing others, the law there has for long 
been in such a state that not only is it difficult to say what the rule is, not 
only is heterodoxy disseminated by the citation of such precedents in other 
Courts, but it is hard to see, in view of the apparently comprehensive rules 
of exclusion, how any intelligent legal inquiry at all can there be conducted 

h ... I upon t. esc pOIntS. 
, 

§ 1966. 1 The v.mous rulings may 00 excluded); 1906, Delaney I). State, 148 Ala. 
classed roughly into four series: 586, 42 So. 815 (by a witness, that the deceased 

(1) In Barnett v. St"nton, 2 Ala. 187 (1841). declarant" knew he was going to die," ex-
it. was said thai; a mere assertion of value by a eluded); 1906, Richardson v. State, 145 Ala. 
seller is not a warranty, being "Dlere matter of 46,41 So. 82 (tracing a manslayer by hounds; 
opinion. not knowledge"; this case and its on re-dirC<lt examinatioll, "Why did the dogs 
successors, v. Cannon, 9 Ala. 350 leave the trail?" ,VIIS not allowed. on the pres-
(1846), and Bradford I). Bush, 10 Ala. aoo ent ground; this is an edifying example of 
(1846). which had required lhe jury to deter- the dogged c)Usistency with which this rule 
mine the question whether the language was oi superfine wisdom is here applied; pre-
a mere assertion or something more, were then Ilumably ti'.e dogs should have been X-rayed 
taken, in Sledge I). Scott, 56 Ala. 207 (i876), to ascertp..<n their motives; inasmuch as the 
as involving this consequence, that on such a dogs here were named respecth'ely "Rock" 
matter of opinion no witness, even the pur- and" Rye," it might well have been inferred 
chaser, eould speak; this was, of course, a that they left the trail on a still hunt); 1910, 
mere juggle on the word ,. opinion." and the Louisville & N. R. Co. v. Perkins, 165 Ala. 
absurd al1d unheard-of consequence wus 471, 51 So. SiO (whether a third person kuew 
reached that a buyer could not testify that" he the suit was pending, excluded); 19li. Coun-
relied Olt the seller'" represelltatiolls as to sound- eill v. Mayhew. 172 Ala. ~!J.5. 65 So. 314 
ness. and would not have made the purchase (wcethe~ a supposed insane person knew what 
but {or the representations"; on the same he was doing when he signed check~, allowed 
theory similar evidence W3S rejectcd in Baker on cross-examination; prior rases not cited) ; 
,'. Trotter, 73 Ala. 281 (IS9?). 1919. Spurlock v. State, 17 Ala. App. 109, 82 

(2) A.t the samn time a parallcl line of de- 80. 557 (" He appeared to know about the 
cieions, c!ealing with cases of illegal transfers ailver," excluded): 1921. Cooper v. State, 
and other acts, took the course of excluding 2lJ6Ala. 294, 89 So. 49,1 (murdel'; that the wife 
evidence by one person, however familiar with "turned to help her sister," allo'l'.'ed); Contra: 
the transaction, of the intention of any othC'i' 1873. Ray I). State, 50 Ala. 107 (where the 
pP.rson, on the ground that .. a witness cal! defendant admitted having the stolen article, 
only depose to such facts as arc within his own and the witness was allowed to answer whet.her 
knowledge," and the intention of another per- h.1 ,. supposed" the rlelend:lllt was jesting 
>on, "however strongly he might be justified when he made the admission). 
in belicvi1lO to be as stated, he CQuid not know," (3) It will be I)bserved that in par. (1) the 
i. e. the reqllirement of a Knowledge-Qualifica- c~~es deal with the statement of a witaess. 
tion is wanting: 1843, Planters', etc., Bank v. usually a phl'ty to a warranty-contract, as to 
Borland, 5 Ala. 546 (testimony of an alleged his own reliance or simiJarmentlll attitude, while 
fraudulent grantor as to the grantee's fraudu- in par. (2) they deal with one person's state-
lent intentioIl); 1845, Peake I). Stout, 8 Ala. ment about anotl;ar person's mental attitude 
647 (same); 1846, Whetstone I). Bank, 9 Ala. iu general; there come next a line of cases to 
886 (testimony of one party to an alleged which the decisio718 io par. (2) are applie(! as 
illegal contract as to the other's intention); precedents to the class of situations of par. (1) 
1860. Clement v. Cureton, 36 Ala. 121, 124 (representations, warranties. etc.), while a 
(the motive of another person in selling a slave TCason is givel. which differs totally from that 
to a third person); 1877. Stcrnan I). Marx. 58 in ('ither of thc above groups; i. c. there is laid 
Ala. 60{l (that another person would not have down!1 general principle that no person may 
paid for goodB taken); 1886, Adams I). Thorn- testify to his own mental aUitudc (motive. 
ton, 82 Ala. 26:3, 3 So. 20 (the reason why an deRign, emotion). on the ground that" secret, 
assignment was made); 1895, Bailey tt. State, uncommunicated motives of their own con-
107 Ala. 151, 18 So. 234 (by A, that the de- duct" are "insusceptible of contradiction"; 
fEndant kncw of n fact); 1"96. Gunter I). this is really on principle a disqualification on 
State, 111 Ala. 23, 20 So. ~2 (by an eye- account of Interest; and indeed most of the 
witness, whether a shooting was accidental) ; decisions confine the rule to the parties to a 
1904, Bell '1'. State, 140 Ala. 57, 31 So. 281 case; that this principle was a new one appears 
(p.'s opinion of dcfendaut's str.t.l of mind, from the fact that in Peake I). Stout, 1845, aupra, 
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PM'. (2), the witness' statement of his own inten
tion was admitU!d ; the subsequent rulings are: 
1875, Oxford Co. v. Spradley, 51 Ala. 176 (a note 
given for alleged illegal purposes; the defen
dant's testimony ns to his intention or pur
pose was ruled out in tho following language 
which is so curious that it deserves recording: 
.. It would emharrass the jury to do so [find as 
to the intention], if he simply told them what 
was his intention "); 1878, Herring 11. Skaggs, 
62 Ala. 187 (whether the buyer would have 
taken a safe, had he known the truth); 1881, 
Wheless v. Rhodes, 70 Ala. 420 (to which claim 
the witness intended to apply a payment); 
1882, Burns v. Campbell, 71 Ala. 291 (whether 
a mortgagee approved a seizure); Alexander 
11. Alexander, 71 Ala. 299 (whether the grantor 
intended to deliver a deed); Burke 11. State, 
71 Ala. 382 (" a prisoner cannot state his own 
ullcommunicated belief, motive, or intention"; 
here an assault case); Whizenant v. State, 71 
Ala. 384 (same principle); 1883, Wilson v. 
State, 73 Ala. 527, 532 (whether a complainant 
in seduction yielded in reliance upon a promise 
of marriage); 1884, McCormick v. Joseph, 77 
Ala. 240 (testimony by a scller that he would 
not have sold had he known of the insolvency 
of the buyer); 1885, Alabama F, Co. v. 
Reynolds, 79 Ala. 506 (warranty-representa
tions; Sledge 11. Scott, Baker v. Trotter, 
McConnick v. Joseph, followed); 18SS, Sharpe 
v. Hnll, 86 Ala, 115, 5 So. 49'{ (the intention 
of a draughtsman 0.3 to making the document 
a will or a deed); 1893, Hinds v. Keith, 13 
U. S. App. 222, 226, 6 C. C. A. 231, 51 
Fed. 10 (creditor's good faith in purchasing 
from debtor); 1895, Dean v. State, 105 A!a. 
21, 17 So. 28; Ellis v. State, 105 Ala. 72, 17 
So. 119; Dent v. State, 105 Ala. 14, 17 So. 94; 
1898, Manchester F. A. Co. '/I. Feibelman, 118 
Ala. 308, 23 So. 759 (by one gi~;ng consent for 
n transfer, as to who he thought the assignee 
was); 1901, Fitzpatrick t'. Brigman, 130 Ala. 
450, 30 So. 500 (grantor's t06timony to his 
intent in delivering 11 deed); 1903, Holmes 11. 

State, 136 Ala. 80, 34 So. 180 (by II defendant, 
what he was going to do with :.I pistol); 1904, 
Gregory v. State, 140 Ala. 16, 37 So. 259 (like 
Holmes v. State); 1905, Barnewcll v. Stephens, 
142 Ala. 609, 38 So. 662 (excluding a ;o.itness· 
testimony to his .. wish "); 1905, Sprouse v. 
Story, 144 Ala. 54~. 42 So. 23 (forcible cntry; 
to the defendant, "How came you to go into tho 
house on the premisl's in disputp.?" excluded; 
this is a farcical game); 1906. Smith v. State 
145 Ala. 17, 40 So. 957 (homicide; to the 
defendant, by his counsel: "For what purpose 
did you have the pistol, ctc.? " excluded; no 
authority cited); 1908, Patterson D. State, 156 
Ala. 62, 47 So. 52 Oike Holmes v. State); 1913, 
'ox parte' Woodward, un Ala. 97, 61 So. 295 
(rule considered, in connection with the statute 
for 'prima facie' e\;denee of intent to sell 
liquor); 1914, Brooks 'V. State, 185 Ala. I, 64 
So. 295 (assault with intent to rape; prose
cutrix' motive in delaying to prosecute, not 

admissible); 1915, Moton 11. State, 13 Ala. App. 
43, 69 So. 235 (to II defendant witness, "Why 
did you leave home? "); 1916, Patton 11. State. 
197. Ala. 180, 72 So. 401 (murder; de!en.dant's 
reason for taking a path, etc .. excluded); 1921, 
Nickerson 1'. State, 205 Ala. 684, 88 So. 905 
(murder; defendant testified that he went to 
the place of the homicide to do business with a 
third person V.; the question, "What was it 
[the busine~sJ?" held improper; such muz
zling is too absurd for any rational tribunal to 
sanction); 1921, Lakey 11. State, 206 Ala. 180, 
89 So. 605 (a murder; to the sheriff, "your 
feeling isn't such as would cause you to bins 
your te~timony "). In some of the abo\'e 
excluding cases, e. o. Sharpe D. Hall (par. 3), 
the testimony was of course improper unde~ 
the Parol Evidence rule, according to which the 
whole question of intention is irrelevant, Voith
out regard to mode or proof; but the above 
doctrine expressly treats it as relevant and 
m(>rl'iy excludes a particular mode of proof. 

(4) In later years, the practical disad
vantages of these exclusions ha\'e apparently 
led to some sort of a conceded exception for 
testimony to one'8 own state of mind, resting 
Oil no particular principle and not precisely 
defined: 1894, Johnson 11. State, 102 Ala. I, 
16 So. 99 (explanation of a witness' assertion 
of ignorance of a matter, "I did not want to 
talk about it," admitted); Andel'son 11. State, 
104 Ala. 83, 16 So. 108 (similar); 1899. 
Lineban v. State, 120 Ala. 293, 25 So. 6 (man
slaughter; defendant may be cross-examined 
U!l to bis purpose and motive); 189g, Williams 
v. State. 123 Ala. 39, 26 So. 521 (admissible 
on rebuttal to explain a Voitness' sell-contradic
tion or an accused's rele\'ant act); 1904. 
Dimmick P. Co. v. Wood, 139 Ala. 282, 35 Sf). 
SS5 (loss of service of tbe plaintiff's son, hired 
without the plaintiff's consent by the defen
dant; .. state whether you consented," to the 
plaintiff, held allowable); 1904, DorIan r. 
Wcster\'itcb, 140 Ala. 283, 37 So. 382 (a 
claimant resting on ud\'erse possession; 
.. wbether you have been claiming to own," 
allowed); 1905. Carv.ile t'. State, 148 Ala. 
576, 39 So. 220 (an ilr., -:!aebed witness may 
explain why he made certain statements); 
1906, Reeder 11. Huffman, 148 Ala. 472, 41 
So. 177 (constable's failure to execute a wzit; 
to a witness, "·Would you have told the COIl

stable, ete., if he hlld inquired?" excluded; 
no autbority cited); 1906, Lawrence c. 
Doe, 144 Ala. 524, 41 So. 612 (adverse posses
sion by defendant; to the defendant, .. Why 
did you not pay the taxes?" excluded; tbis 
rule is certainly a succ(>ssful de\'ice for suppress
ing the truth); 1906, Western Union T. Co. 11. 

Long, 148 Ala. !W2, 41 So. 965 ("Why did you 
not give the telegram to your brother?" ex
c1uded); 1908, Patterson D. State, 156 Ala. 62, 
47 So. 52 (like Linehan v. State); 1920, Kinsey 
11. State, 204 Ala. 180, 85 So. 519 (to an ac
cused, objecting to a confEll1sion as not voluntary. 
.. Were you afraid of 8?", held admiesible). 
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§ 1967. Same: Rules of Substantive Law, distiDguisherl (Dedication, Fraud
ulent Transfer, Will, Ballot, Crime, and the like). The substantive law may 
declare the intent of a person to be immaterial; in that case, testimony to 
his intent, from himself or from anyone else, will be excluded, but not by 
virtue of the Opinion rule or of any other rule of evidence. For example, 
in considering whether land has become a lzighway by dedicati()/1 of the owner, 
his intention to dedicate may be proper to regard; while, on the other hand, 
if his outward conduct has amounted to a dedication, a secret intention to 
the contrary may not be allowed to affect the result. l 

The fraudulent intent of an insolvent debtor trallsferring his property is 
usua.lly material, under the law of the subject; but the fraudulent intent of 
the assignee is usuall~' not material, because the transfer will under the usual 
statute be sct aside if only the assignee had notice of the insoh'ency, and 
whether or not he intended to defraud creditors.2 Whether it is an essen
tial element of a crime that n guilty intent or some other specific intcnt 
should exist, or whether the doing of a given act is alone sufficient, depends 
on the law of crimes; for ill many statutory offences no specific intent is 
essentia1.3 There are many other situations in which under the substantive 
law a state of mind mayor may not be a part of the issue, the mental 
state of a te,~tator with referenre to insanity or undue influence; in an action 
for deceit, the plailltifl"s reliance upon the defendant's representations; in an 
action for a broker's commission, the purchaser's persuasion by the plaintiff's 
efforts as broker.4 Whether or not the motive, rea!;on, or other state of mind, 
may be proved, is in all these not a question of Eyidence-law (ante, § 2). 

§ 1967. 1 1884, Indianapolis v. Kingsbury, U. S. 1918, Flowers t. Bush & Witherspoon 
lUI Ivd. 213 (secret intention not to dedicate Co., 5th C. C. A .• 254 Fed . .')19 (contract for 
a way is immaterial, where the conduct sale of cotton for future delivery; question ne 
amounts to c. dedication). to individual intent of one pnrty only. elC-

So too for an act of adverse pos8ession: duded); 1921, Minneapolis S. & M. Co. v. 
1905, Murphy v. Com., 187 Mass. 361, 73 Ycggy, 69 Colo. 313, HJ4 Pac. 3G2 (agent's 
~. E. 524 (a claimant Roing upon the land commission; whether the buyer was influenced 
daimed; .. the secret ami undisclosed inten- by plaintiff to decide to buy, allowed); 1920, 
tion of the witness was immaterial"). Fisher t'. Skidmore Laud Co., 189 !:t. 833, 

Compare here the 'res gestro' rules (an/e, 179 N. W. 152 (broker's commission on lw,d-
§ 1778). sale; purchaser's testimony that he WIIR 

21871-72, Hathaway t'. Brown, 18 Minn. "ready, able, and ,"illiug to huy," admitted); 
,123 (fraudulent transfer; the assignee's 1920, Sapulpa R. Co. v. Cedar Hapids Oil Co., 
notice, but not his intention, being held alone HIO Iu.. 892, 179 N. W. 168 (breach of eon-
material, the question was held irrelevant). truct; defendant's testimony to his intent in 

3 1910, Magon v. U. S., 9tb C. C. A., 248 waiving rights when sending a check. elt
Fed. 201 (placing in the mails matter tending eluded, with much futile learning); 1920, 
to incite to murder; questions as to defen- Boyle 11. Rider, 13G l\Id. 28G, 110 At!. 524 
dant's intent, excluded, the intent being im- (liability of tmstee on a contract; promisee's 
material); 1879, Halsted 11. State, 41 N. J. L. expression of his intention to hold trustee 
553; 1907, State v. Simmons, 143 N. C. 61:3, personally, not admitted; his undisclosed 
56 S. E. 701 (carrying a concealed weapon). intention being immaterial); 1906, Anderl!On 

c Eng. 1874. Mansell 11. Clements. L. R. 9 t'. l\Ietrop. Stock Exchange, 191 Mass. 117 
C. P. 139 (the question being whether an 77 N. E. 706 (statutory recovery for stock 
agent had been the cause of a sale and thus gambling; the defendant's manager's private 
I'amed his commission, the inquiry put to the intent, held immaterial); 1911, Aldrich v. 
purchaser was held proper: "Would you, Island E. T. & T. Co., 62 Wash. 173, 113 Pac. 
if you had not gone to the plaintiff's office and 264 (malicious prosecution; magistrate's rca
~:ot the card, have purchased the house'! ") ; sons for discharging thl! plllintilJ, excludoo). 

188 

• 



§§ 1933-1978) STATE OF MIND § 1967 

The Parol Evidence rule (post, § 2-100), which is in truth a doctrine oC 
substantive law and involves the constitution of legal acts, sometimes raises 
questions of this sort. Whether a testator intended to place a certain clause 
in his will (post, § 24il), whether a voter intended to vote for the person 
whose name i:s on his ballot (post, § 2421), and the like, depends upon whether 
the actor's intention is to be allowed in substantive law to control the legal 
effect of his act. If it is, then testimony to that intent is receh·able; if not, 
then inadmissible; but the exclusion has nothing to do with the Opinion rule 
or uny other rule of evidence . 

• 
§ 1968. Same: Declarations of Intent, distinguished (as involving a Verbal 

Act or a Hearsay Exception). Supposing one's intent or other state of mind 
to be material under the substantive law, the question arises whether the 
person's extrajudicial declarations are receivable under an Exception to the 
Hearsay Rule (Statements of a Mental Condition), already dealt with (ante, 
§ 1714). So, also, such declarations of intent may sometimes be receh·able, 
apart from any exception to the Hearsay rule, so far as they are offered not 
as assertions, but as conduct qualifying or explaining other equivocal con
duct which has to be interpreted; such utterances are receivable as Verbal 
Acts (mite, §§ 1772-1786).1 

§ 1969. (2) Testimony to the Meaning of a Conversation or Other Utter
ance (It Impression" or It Understa.nding" conveyed by Language). The Opin
ion rule is sometimes argued to exclude a witness' statement as to the effect 
of a conversation or the meaning 1:ntended to be conveyed, because that mean
ing or impression or effect is merely an inference from the observed data of 
the occasion, ·i. e. the words used, and thes~ he should reproduce to the jury 
without his inferences.V'1t ":~ : i' 

~ '. J • 

§ 1968. 1 The follo\\ing case will illustrate 91 Ill. 60S (effect of a conversation); 1911. 
the frequent superficial resemblance h"tween Harrison v. Thackaberry, 248 Ill. 512, 94 N. E. 
such a case and some of the preceding ones, 172 (whether 11 letter from a creditor to a 
as regards the mere form of the question or debtor was a conscnt to an extension of time 
answer: 1895, Swerdferger v. Hopkins. 67 on the note: the creditor not allowed to 
Vt. 136, 31 At!. 153 (a former possessor said testify to his intent in \\Titing it); Ind. 1859. 
that he "understood" his line to run in 11 eer- Williams v. De\\itt. 12 Ind. 309. 311 (one who 
tain place; here his belief was treated as had given the fncts as to an arbitration. not 
amounting to a claim). allowed to state his understanding whether the 

§ 1969. 1 Excluded: Ala. 1899, Fields v. parties made a settlement); 1901. Diehl v. 
Copeland, 121 Ala. 644. 26 So. 491:(whether State. 157 Ind. 549. 62 N. E. 51 (witness' 
the parties disputed or agreed in a con versa- "understanding" as to defendant.'s representa
tion); 1899, Baker l. State, 122 Ala. 1. 26 So. tions of his relation to a woman, excluded); 
194 (that 11 person had "made arrangements" Ia. 1892, State v. Brown. 86 In. 121, 124, 53 
for his crop); Ark. 1910, Berchcr v. Gunter. N. W. 92 (the \\itness' understanding of 
95 Ark. 155. 128 S. W. 1036 (underntanding what A said); 1903. Plano Mfg. Co. 1). Kauten
ns to the effect of a sub-contract. cxduded); berger. 121 Ia. 213. 96 N. W. 743 (that de
Cal. 1894. Whitmore v. Ainsworth. Cal. , fendant "fully underptood" the tclms of a 
:~8 Pac. 196 (that A had a paper which Le settlement); Kan. 1876. Shepard v. Pratt. 16 
wanted the witness to sign); D. C. 1892, Kan. 211 (effect of a conversation); 1872. 
U. S. v. Cross. 20 D. C. 376 (whether defen- Atchison 1). King. 9 Kan. 556 (same); 1873. 
dant's threats "amounted to anythbg." Da Lee 1:. Blackburn. 11 Kan. 202 (~ome); 
i. e. were seriousl~· mennt); Ga. 1873. Peterson Me. 1843. Whitman ~. Freese. 23 Me.187. 
fl. State. 47 Oa. 524. 528 (the impression. made semble (" what place he supposed the defendant 
by the defendanfs confession. that deceased meant" by words used in fOl'llung a contract 
was attacking bim); Ill. 1879. Hewitt~. Clark, alleged to be illegal); M.d. 1819, Burt ~. 
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The answer to this argument is that already set forth (anie, § 1962). It ought 
not to be necessary to point out that what is unsaid in words may yet be con
veyed with equal clearness and positiveness. "You cram thesewordsinto mine 
ears, against the stomach of my sense." The Opinion rule cannot avail to elim
inate irony and innuendo from human language. Common experience forbids 
us to assume that at ever .... time and from every person mere words are a 
complete index of the meaning which the hearer knew to accompany them: 2 

1881, S~"TII, J., in FiAlke v. Gowing, 01 N. H. 432 (effect of a conversation): "It rarely 
happens that two persons are able to give predsely the same account of a conversation. 
Their narration will differ more or less according to their intelligence, their interest in 
the subject-matter, their opportunities for hearing, their prejudk'Cs for or against the 
parties, the lapse of time since the conversation occurred', and II variety of other circulIl
stances. Emphasis thrown upon the wrong word might eonvey a meaning difFerent from 
that originally intended. Often the manner in which a r'~lI1ark is made, and the cOIllIIl!'t 
and appearance of the party, may have much to do in producing the understanding that was 
received, much of which it is difficult and sometimes iUlpo"sible for a witness to describe." 

§ 1970. Same: Rule of Testimonial Knowledge (excluding" Impression" or 
.. Belief ") distinguished. (1) If a witness' ., impression" or "belief" of what 

Gwinn. 4 H. d:: J. 509. 517. 8emble (where the entlyas involving opinion upon matter of law. 
witness "understood and presumed" that The truth is that in SOUle of the uoo\'e 
c('rtain money was retained by a co-transactor rulings. while the Opinion rule is the ostrnsible 
for a certain purpose); "'lfl8s. IS50. Ives v. weapon of exclusion. the real objection in the 
Hamlin. 5 Cush. 5::15 (eiTect of conversation) ; mind of the Court is the Completeness rule 
Minn. 1895. Peerless Mfg. C,',. v. Gates. 01 (posl. § 2102). i. e. the principle that the evi-
Minn. 124. 63 N. W.:ltJO (whether the defend- dence must furnish the substance or the 
:lnt agreed to do a thing l!.lul did do it. was entirety of the words used. 
excluded; hut. whether a witncss had author- 2 Accord: 1003. Shafer v. Hausman. 139 Ala. 
ity to sell, was admitted); .~[iss. 1905. State 237.35 So. 091 (whether" the agreement" was 
ii. Wertz, 191 1\10. 50!). 90 S. W. 838 (rape; all specified); 1.894. Garrett v. Tel. Co .• 92 In. 
whetuf!:r the witness" understuod" from what 449,452,58 N. \Y. 1064.00 N. W. 644 (whether 
the prosecutrix said and did. th&t she hud been there was an undcrstandi!lg that a thing should 
raped, excluded): N. H. 1844, Braley v. be done; a contract bcing in issuc); 1909, 
Braley, 16 N. H. 431 (when the worels ha\'c B10ssi v. Chicago & N. W. R. Co .• 144 Ia. 697, 
been given, the witness "annot state what 12:3 N. W. :360 (fraudulent release by an alien; 
meaning was intended); 18H. Hibbard v. the releasce's testimony that he believed the 
Russell. 16 N. H. 417 (same); 1850, Hoitt releasor to understand thc provisions. ad-
v. Moulton, 21 N. H. 5SS (same) ; Ul59, Stolte v. mitted); 1895. State v. Earn~st, 56 Kan. 31, 
Fhndem. 38 N. H. 33::1 (same); N. Y. IS:!3, 42 Pac. 359 (who was referred to in a eonversa-
Cutler v. Carpenter. 1 Cow. 82 (belief as to the tion) ; 1873. Atwood v. Cornwall, 28 Mich. 33G. 
unexpressed meaning in a conversation); 339 (3 statement •. thnt he understood C. to 
1887. People v. Sharp, 107 N. Y. 40l, 14 N. E. admit the fact is not given as all expression of 
319 (the witness, an alderman, was given a opinion but a~ n fact, and is the only way in 
roll of bills. said by the donor to he for election which conwrsutiOL.'! cnn often be proven ") ; 
expenses, but the 'II-itncss "supposed it was 1895. Walker v. R. Co .• 104 Mich. 60G. 62 
for the Broadway road," i. e. the !ranchiso N. W. 1032 (that a person had "inst~ucted" 
alleged to have been procured by bribery; anoth..,r to act); 1895. Woodworth v. Thomp-
excluded; an indefensiblc ruling); Oh. 1854. son. 44 Nebr. 311, 02 N. W. 450 (that th<: 
Crowell v. Bank, 3 Oh, St. 412 (understanding of opponent "agreed" to a contract); Hl05, 
what was meant; this opinion, often t:itcd, Union Hosiery Co. v. Hodgson, 72 N. H. 427. 
is particularly fuU of fallacies); VI. 1895, 57 AtI. 384 (joiut purchase of coal; the 
Norton v. Pllrsons. 67 Vt. 526, 32 At!. 481, "understanding" of one of the purchasers as 
8emble (the menning of defendant in a com·cr- to the owncrship, admitted). 
sat ion im'olving an admission). Of course 8n opponent's admission8, on 

In Goodman v. Kennedy, 10 Nebr. 274, 4 cross-examination. as to his" undcrstanding" 
N. W. 9R1 (1880), an .. understtlllding" as to ought to be received: 1897. De Graw v. Emory, 
when title passed was declared improper, appar- 113 Mich. 672. 72 N. W. 4. 
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he speaks of appears to have been based, lWt on pmtonal observation, but on 
a mere guess or upon rumor, he may be excluded, as not qualified by knowl· 
edge (ante, § 658). (2) If a witness, though speaking from personal observa· 
tion, has only an indistinct recollection, so that he can venture no more than an 
"impression" or "belief," this is on principle no objection to his testifying to 
the best of his memory or impression; though some Courts do not concede 
it (ante, § 728). But it is dear that the propriety of exduding an "impres
sion" on either of these grounds above-named is no excuse for excluding it 
because of the Opinion rule. 

§ 1971. Same: Rules of Substantive Law, distinguished; (a) Understand· 
ing of a Party to a Contract; (b) Intention in Libel or Slander; (c) Parol Evi
dence Rule. One source of confusion which may have caused some of the 
exclusionary rulings in the preceding sections has been that facts of a similar 
sort are often immaterial with reference to the 1'SSlles of the case, as determined 
by principles of substantive Jaw. Here the 'factum probandum' has no 
place in the case, and hence no testimony, however good, on that point is 
desired (ante, § 2).1 

(a) Contract: "Understanding" of a Party or the Parties. By the mod
ern law of contract, the mere state of mind of the parties with reference 
to a "meeting of minds" is not the essential object of inquiry.2 The 
terms of the promise-act, then, are to be determined by an external, not an 

. internal standard, i. e. by the sense or significance of its words as reasonably 
understood by the promisee. Hence neither the particular" understanding" 
of the promisor, nor the particular "understanding" of the promisee, is 
necessarily the test of the sense to be accepted and enforced by the law; 
the promisee's "understanding," if not a reasonable one, may equally be 
rejected. Nevertheless, for two reasons it is usually necessary to inquire what 
the" understanding" of each party was; first, because it may appear that 
both gave the same sense to the words, and thus no conflict will exist and 
the common sense ma;r be accepted and enforced; and, secondly, because, if 
there is a conflict, the different senses must be examined. It thus appears 
that we must discriminate between enforcing the private" understanding" 
of one party, and receiving evidence of such a private" understanding." Rul
ings of exclusion will usually or often mean in reality, not that the evidence 
should not be listened to, but that the private" understanding" will not be en
forced; and practically this may in a given instance be a correct enough result.3 

§ 1971 1 The following citations arc merely would not be the customer's belief, but the 
illustrative. general holding themselves out by the parties as 

2 Harriman, Contracts, 2d cd., § 2466: partners) ; U. S.: Ga. 1895, Slater I). D. S. &; H. 
3 Compure h(!re the cases cited post, 52466: Co., 94 Ga. 687, 21 S. E. 715 (lettcrwritten by a 

Eno. 1844, Bonfield v. Smith, 12 M. &; W. 403 debtor, alleged to involve a new promise; the 
(debt for goods sold; plea, that the defendant's writer's testimony as to his meaning, excluded) 
timl was the real buyer; Ilo question to plaintiff Ia. 1897, First Nat'l Bank v. Booth, 102 Ia . 
.. With whom did you 'deal?" was rejected, 333, 71 N. W. 238 (whether the promisee 
~cause it amounted to asking .. With whom understood the promisor's language, excluded) ; 
did you believe you dealt?", and the fact that 1902, Sheldon I). Bigelow, 118Ia. 58l). 92 N. W. 
would make the persons liable 118 partners 701 (whether R. was going to assume firm 
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(b) Inteni£on of one Charged with Libel or Slander. When utterances are 
alleged to have been defamator~', the fundamental notion of defamation -
a spreading of false information among the community , requires us to take 
the standpoint of the communit~" or of the particular hearers or readers, in 
determining whether such a charge was published, £. c. made known to them . 
.-\. number of corollaries result from this; and, in particular, it follows (1) that 
the £nicnt/on or secret meaning of the defendant in using the words is not to 
be considered; since the question is what his hearers or readers were reason~ 
ably caused to understand, and not what he intended; 4 and (2) that the 
private uruierstallding of an indit·idual hearer (as distinguished from the ordi
nary sense of the words) cannot in theory be offered, until it is first shown 
that some circumstance was known to him which reasonably gave the words 
a special meanillg.5 

debts, exduded); Mass. 1878, Paine n. 1907, Ladwig 11. Heyer, 136 Ia. 196, 113 N. W. 
Boston, 12·1 ~!aS9. 486, 490 (interpretution of a 767; 1837, Allensworth v. Coleman, 5 Dana 
city council's vote as a settlement of a dis- Ky. 315; 1896 Pro\'ost t'. Brueck, 110 Mich. 
puted claim; the motives and reasons of the 136.67 N. W. 1114; 1902. Davis v. Hamilton, 
members, semble, immaterial); 1905. Farnum 88 Mich. 64, 92 N. W. 512; 1908. Harms 11. 
v. Whitman, 187 Mass. 381, 73 N. E. 473 Proehl, 104 Minn. 303, 116 N. W. 587. 
(wagering contrnct for wheat; the intent of 6 Eng. 1848, Daines r. H3rtIey, 3 Exch. 200; 
one party only, held immaterial); .lIicli. 1904, Can. lU03, GreP-1I v. Miller. 33 Can. Sup. 193; 
Downing v. Buck. 135 Mich. 636, 98 N. W. 388 1908. Moran v. O'Regan, 38 N. Br. 399 (henrer's 
(brokerage); N. H. 1868, Delano v. Goodwin, opinion what .. thief" mcant, excluded; Lan-
48 N. H. 206 (showing that even in matters of dry. J., diss., correctly on the fncts); U. S. 
('on tract the understanding of olle party may 1898, Hearne v. De Young. 119 Cal. 670. 52 
be evidential towards the main issue of the Pac. 150; 1855. Hllwks c. Pntton. 18 Ga. 52; 
effect which his condu('t produced upon the 1906, Gold borough 1'. Orcm. 103 l\Id. 671, 64 
mind of the other pnrty); N. Y. 1828, Murra~' AtI. 36; Callahan v. Ingram. 122 Mo. 355. 375, 
v. Bl"thunc. 1 Wend. 196 (thll mere privatI) 268. W.I020; 1907, Julianv. Kansas City S. Co., 
understanding of one party to a contract is 209 Mo. 35, 107 S. W. 49(\ (most sensible 
immllterinl and cllnnot be testified to); 1872. opinion on the subjc~t. per ValIiant, J.; 
Waugh v. Fielding, 48 N. Y. 681 (opinion by a Graves nnd Lamm. JJ., diss.); 1913, Peak n. 
\'Imdor as to his intention with reference to Taubman, 251 Mo. 3nO. 158 S. W. 656 (ap-
representations mnde to the vcndce. excluded) ; proving JUlian 1'. Kansas City S. Co., Gravel!, 
1874, Tracy v. McManus, 58 N. Y. 257 (by one J .• diss.); 1910 U. S. v. Ocampo, 18 P. r. 1.45; 
charged &S a copartner, explnining his motive 1912, Worcester v. Oee.mpo. 22 P. I. 42, 63, 86 
and purr,osc in doing acts which were cnpable (Johnson, J., admitting opin!on :IS to the 
oC construction as acts of partnership. nd- identity of the person meant: .. The isslle in a 
mitted); 1907. Trombly v. Seligman, 191 N. Y. libel case coneernn no~ only the sense of th" 
400,84 N. E. 2~O (sale of materials for a house; publico.tion. but in a measure its effect upon a 
pIRwtift'·s understanding n:l to who wo.s the reader a,~quaintC!d with the parson referred 
buyer, held immaterial); VI. 1895. 'Wheeler 11. tu ") ; 1846. Morgan v. Livingston, 2 Rich. S. C. 
Campbell. 68 Vt. 98. 34. At!. 35 (understanding 573, 582. 
admi~ib!e, when it siginifies the the agreement Some con£lLbio.l. however. ha.~ been caused 
as accepted by both parties). by the citntion (Best on E~·idence, § 512) oC 

Of course th,} .. understanding" of one not Daines 1'. Hartley. supra. a3 "!1 goed illustration 
a party to the contract would usuo.lly be im- of the raul nature" or the Opinion rule; yet 
material: 1874. Nichols 1>. Ore Co., 56 N. Y. this is preciscly whnt it is not; it has nothing 
618 (hy one doing work lOT plnintiff. ns to to do with the Opinion nile. and the judges' 
whether he supposed the work was to be paid language does not so treat it; the same con-
for by deCendant or by X; excluded). fusion is fouud in the following csses: 1887, 

, Can. 1916. Clarkc II. Stewal-t. 32 D. L. R. Gribble 11. Pioneer-Press Co., 37 Minn. 277; 
:366, Alta. (slnnder; .. Did you mean the plain- 1900. Soloman v. American Mere. Exch .• 93 
tiff when you used those words?" asked on Me. 436. 45 Atl. 510. 
discovery. held not proper. defendant's af'tunl The following ;'lll:ng should be noted: 
itltent heing immaterial). U. S. 1866, BillIard 1908. Drinsfie!.j r. He.weth, 107 Md. 278, 68 
•. Lambert. 40 AIl\. 205, 209; 1888, RepllbIi('nn At!. 561l (slander; th1! defendant had said th!1t 
Pub). Co. v. Miner. 12 Colo. 85. 20 Pae. 345; he had had n chance to "strap" the plaintiff; 
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§§ 1933-19781 STATE OF MIND § 1971 

(c) The Parol Evidence (Integration) Rule, which is a rule of substantive 
law, constantly excludes various facts affecting the meaning, intention, usage, 
sense, or understanding of parties engaged in consummating a legal act (post, 
§§ 2400-2478). For this exclusion the Opinion rule is not responsible. 

§ 1972. Same: Rule of Explaining the of a.n Admission or Contra-
diction, distinguished. It has already been seen (a:lte, §§ 1044, 1058) that 
the impeaching force of a party's apparent admission, or of a witness' appar
ently inconsistent statement, lies in the self-contradictory states of mind 
which it discloses, and that thus his credit may be restored by an explana
tion which shows that there was no inconsistency. This explanation may 
often be made by showing that words were used in a sense different from that 
claimed by the opponent, or that a different state of facts was in mind at' the 
time of the utterance; and the Opinion rule should not interpose any bar.1 

, 

7. Sundry Topics 
- . ., , .. 

§ 1974. Corporal Appearances o!Persons and 1ihings (" looking " Sad, nI, and 
the like; Intoxication, Age, etc.). The Opinion rule is often sought to be 
applied to forbid compendious descriptions of the appearances externally 
indicating internal states, . for example, whether a person" looked" sick or 
sad or angry. There is no more reason .in this class of cases than in the pre
ceding one for the Opinion rule to exclude the testimony.1 The exclusionary 

a ·witness was asked if he kncw the meaning or not able to use hpr arm "); 1885. Stntc ~. 
"strap" in thc neighborhood when used or a HOllston. 78 Aili. 578, 585 (" he looked" so-
female. and answcred that he <lid. and thllt it 11;.1-50. admitted; "he impressed mc with the 
meant "to hu\·c intercourse"; thc loeal belief or" so-and-so. cxcluded); 1885. Carney 
meaning WliS held a proper thing to prove. bu~ r. State. 79 Ala. 17 (acted towards a woman 
this mode of pro..-ing it was held impropp.r; thl,) .. tiS a suitor" and "as a loycr," cxcluded); 
quidditie~ of the Court's rcasoning art) not .1886. Jenkins v. Statc, 82 Ala. 28. 2 So. 150 
worth setting out hcre; it is a good example of (" appeared like he was mad." i. e. angry); 
the anachronistic Cokianism which hn:; now 1895. Millcr ~. State. 107 Ala. 40. 19 So. 37 
beC()l'le nauscous. and naturally excites (same); 1894. White 11. State. 103 Ala. 72. 16 
popular distrust oi Courts). So, 63 (" talked with his usual intelligcnce ") ; 

§ 1972. l E. g. lS72. Mickcy v. Ins. Co., 1895, Burton t'. State. 107 Ala. 108. 18 So. 285 
35 Ia. 181 (cxplaining the understanding and ("looked piller than common "); 1897. Thorn-
intention or {', party in using language offered ton ~. State. 113 Ala. 43. 21 So. 356 ("looked 
against him as an ndmission; here an affidavit frightened"); 1898. Fullcr v. Statc. 117 Ala. 
of 1088 by an insured) ; illi.:! cases citcd ante. 36. 23 So. 688 (appcarance of wound); 1898. 
H 1044. 105rJ. Orr v. State. 117 Ala. 69. 23 So. 696 (appear-

§ 1974. 1 From the ensuing CRSCS. dis- ancc of cartridge); 1899, Evans v. State. 120 
tinguish those h,Yolving thc qur!stion of Testi- Ala. 269. 25 So. 175 (appearance of wounds); 
monial QUl',lifications. whethcr a la1fTllan is 1899. Terry tl. Statc. 120 Al'l. 286. 25 So. 176 
experientially or otherwise qUalified to speak of (sumc); 1899. Hollis 1'. State. 123 AlB. 74. 26 
the existence or appearance!! ()f an illness So. 231 (by one searching for property. that 
(ante. §§ 568. 689); in t.he following citations he did not find it cCinccaled. excluded); 1900, 
thc testimony was admi!lcd, except as otherwise Birmingham R. & E. Co. v. Franscomb. 124 
noted: Ala. 621. 27 So. 508 (" scemed to be very 

_1labama: 1859. Berker v. Coleman. 35 Ala. ",·cuk"); !900. Higginbotham v. State. _. 
225 (locked sick); 1859, Blackman v. Johnson. Ala. - ,29 So. 410 (sundry statements passed 
35 Ala. 255 (same); 1&61. Fountain v. Brown. upon); 1903. Hainsworth r. State. 136 Ala. 
38 Ala. 75 (same); 18G3. Raisler t'. Springer. 13.34 So, 203 (rucial appearance of derendant. 
38 Ala. 705 (insulting mllnner); 1875, Gassen- as indicating nmliee against deceased, ad-
beimer'D. State, 52 Ala. 317 ("looked excitcd." mitted; repudiating Gassenhcimcr v. State): 
excluded); 1878. South & N. Ala. R. Co. v. 1903. Smith v. State. 137 Ala. 22. 34 So. 396. 
McLendon. 63 Ala. 275 ("looked bad." "was (that tracks looked like those of a pOison run-
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rulings perhaps here abound particularly in absurdities and quibbles,
highly fit for cynical amusement, were not the names of Justice and Truth 
ning and walking); 1903, Stevens v. State, 
138 Ala. 71, 35 So. 122 (position of an assail
ant, as shown by the wound); 1905. Tagert v. 
State, 1-13 Ala. 88, 39 So. 293 (that a person 
eppeared angry or surpriscd, nllowablc) ; 
1905, Dillard v. State, Ala. ,39 So. 584 
("looked like a bottie of wine," allowed); 
1906, Sims v. State, 146 Ala. 109, 41 So. 413 
(" scemed p.xeited and looked like she had becn 
crying," allowed). 

Arkansas: 1848, Bcebc v. DeBaun, 8 Ark. 
520, 571 (whether a response was in a jocular 
or serious manner, excluded); 1921, Prewitt v. 
State, 150 Ark. 279, 234 S. W. 35 (homicide; 
by a <loctor, as to d!lfendant's appearance at 
the time of the killing, allowed, citing the above 
text with approval). 

California: 1897. People v. Vehom,lI6 Cal. 
503, 48 Pac. 495 (intoxicated); 1911, People v. 
Wong Loung, 159 Cal. 520. 114 Pac. 829 (that 
the accus(,q was pale, nervous. etc., allowed). 

Columbia-\.Di.8t.): 1892, U. S. v. Cross. 20 
D. C. 376 (threats in an angry or a playful 
manner). 

Connecticut: 1905, Spencer's Appeal, 77 
Conn. 638. 60 At!. 289 (whether a testator 
spoke affectionately or othl'rwise); 1905, 
Nichols v. Wentz, 78 Conn. 429. 62 Atl. 610 
(whether E. did or said anything indicating 
IlIl attempt at coercion of a tCb"tator, allowed) ; 
1911, At·wood v. Atwood. 84 Conn. 169,79 At!. 
59 (that a grantor was" in a condition tJj know 
nothing really," etc., allowed; iiberal opinion 
by Wheeler, J.). 

Florida: 1903, Fields v. State, 46 Fla. 84, 
35 So. 185 (whether the deceased appearcd 
angry). 

Georgia: 1860, Choice v. State, 31 Ga. 467 
(Lumpkin. J., receiving testimony that a per
son sl!emed to bp. drunk: "Really, no other 
rule is ;JAa~tical. If the witness must bp. con
fined to a simple narration of facta, how the 
person leered or grinned. how he winked his 
eycs or squinted, how hc wagged his head, etc., 
all of which drunken men do, you shut out not 
only the ordinary but the best mode of cbtain
ing truth "); 1874, Ross 11. R. Co., 53 Ga. 369 
(same); 1905. Roberts v. State, 123 Ga. 146, 
51 S. E. 374 (" appeared to be excited," ctc., 
allowed); 1909, Georgia R. & E. Co. v. Gille
land, 133 Ga. 621,66 S. E. 944 (that the plain
tiff appeared .. more stupid after the injury 
than before" [!I, allowed); UIl3, Lanicr v. 
State, 141 Ga. 17. 80 S. E. 5 (thnt by the marks 
on a child's body the cause of death appeared 
to be smothering, allowed). 

Illinois: 1897, West Chicago St. R. Co. v. 
Fishman, 169 Ill. 196, 48 N. E. 447 (whether 
a person was ill, whether he" answered right ") ; 
1902. Chicago & E. I .R. Co. v. Randolph, 199 
Ill. 126, 65 N. E. 142 (by a lay witness, that a 
perr.on appeared to be .. suffering," .. weak," 

.. "ore," "in pllin," etc.); 1904. Illinois C. R. 
Co. v. Prickett, 210 Ill. 140, 71 N. E. 435 
(whether cracks in boiler-bolts appeared old, 
allowed); 1009. People v. Davidson, 240 Ill. 
191, 88 N. E. 565 (a witness to appearance as 
evidcnce of age must first" describe the appear
ance," etc.; tlus is needlcss); 1910. Louth v. 
Chicago U. T. Co., 244 Ill. 244, 91 N. E. 341 
(sec citation ante, § 1721. n. 1). 

Indiana: 1887, Louisville N. A. & C. R. Co. 
v. Wood, 113 Ind. 551, 14 N. E. 572, 16 N. E. 
197· ("looked worse"). 

Iowa: 1877, State v. Huxford, 47 Ia. 17 
(intoxicated); 1884, State v. Shelton, 64 Ia. 
338, 20 N. W. 459 (angry); 1885. Parsolls I'. 
Parsons, 66 la. 757, 21 N •. ~ .... 570, 24 N. W. 
564 (" acted childishly"); 1892, State I'. 

Brown, 86 Ia. 1:.!1, 123. 53 N. W. 92 (that the 
defendant "kept compHny" with the prosecu
trix, allowed; but that he treated hr.r "\"Cry 
affectionatcly," exciuded; this marks the 
lowest depths of quibbling); 1895. Benr v. 
Spangler. 93 Ia. 576, 61 N. 'V. 1080 (personal 
appearance); 1897, l\lcDonald v. Frullchere, 
102 Ia. 496, 71 N. W. 427 ("appcared~to be 
worried "); 1898, Childs D. Muckier, 105 Ia. 
27il. 75 N. W. 100 (that n woman was nice
leoking); 1899, Bailey v. Centre\"il1(', 108 la. 
20. 78 N. W. 831 (that a person "looked 
bad" Rnd rould scarcely walk); 1899, State v. 
Reinheimer, 109 la. 624. 80 N. W. 669 (that n 
woman was pregnant, excluded, from n non
expert); 1900. Bizcr v. Bizer, 110 Ia. 248, 81 
N. W. 465 (that parties scen on a bed scem('d 
to be having sexual intercoursc); 1900. 
Stewart v. Anderson. 111 Ia. 329, 82 N. W. 77() 
(that a babe appeared to be newborn); 1902, 
Reininghaus v. Mcrchants' L. Ass'n,116 la. 
364, 89 N. W. 1113 (whether a person was 
.. sick," "stronger," etc.); 1903, State t'. 
McKnight, 119 Ia. 79, 93 N. W. 63 (testimony 
to such appcarances of health, etc,. other than 
sanity, need not state beforehand the data) ; 
1903, Statc v. Cather, 121 Ia. 106. 96 N. W. 
722 (that he was intoxicated, and~how far he 
was affccted by the intoxication); 1903, 
Plano Mfg. Co. v. Kautcnbergcr. 121 In. 
213, 96 N. W. 743 (that defendant" appeared 
to be satisfied" with n settlement); 1905, 
Rothrock v. Ccdar Rapids. 128 In. 252, 103 
N. "'. 475 (whether snow nppel\rcd as if a 
person had fallen, allowed); 1905. Kuhlman P. 
Wieben. 129 In. 188. 105 N. W. 445 (intoxi
cated; allowed); 1906. Kesselring v. Hummer, 
130 Ia. 145. 106 N. W. 401 (seduction; one 
who had seen the parties often in company 
was asked how they acted, and answered, 
"They acted like lovers"; held properly cx
cluded; here again a peddling-out of machine
made law, not fit for even the bargain-counter 
of Justice; this ruling rivals that of State v. 
Brown supra, IlIld shows no improvement of 
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involved in their consideration. One may wonder how long these solemn 
farces will be perpetuated in our law. 
attitude in the fourteen years' interval); 
1909. Greenway ~. Taylor Co.. 144 la. 332. 
122 N. W. 943 (by a physician. whether the 
plaintiff had suffered pain. or was so injured 
a9 probably to cause pain. allowed); 1015. 
Weber v. ChiCllgo R. I. &; P. R. Co .• 175 la. 
358. 151 N. W. 1)52 (whether railway spikes 
appl'.ared to have been pulled. nllvwcd); 
1916. Eveleth's Will. 177 la. 716. 157 N. W. 
257 (whether a testator appeared to be under 
constraint. allowed). 

Kansas: 1886. State v. Bnldwin. 36 Knn. 
9. 12 PIIC. 318 ( .. in good spirits"; "showed a 
,good denl of [car "); 1899. Handley v. R. Co .• 
(iI Kan. 237. 59 Pac. 271 (that another person 
was "watching the boy." excluded). 

Ken~ltcky: 1901. Campbell r. Fidelity & C. 
Co .• 109 Ky. 661. 60 S. W. 492 (intoxicated). 

Louiaiana: 1898. State v. Marceaux, 50 
La. An. 1137. 24 So. 611 (that a persor. looked 
as though he hnd not slept): 1905. State v. 
Hopper. 114 La. 557. 38 So. 452 (whether the 
accused looked scared, etc.. allowed); 1920, 
Stllte v. Call. 146 La. 597. 83 So. 844 (whether 
defendant was "angry"). 

J[ aine: IS78, Stacy ~. Publishing Co .• 
68 Me. 289 (intoxicated): 1872. Parker 
v. Steamboat Co .• 109 Me. 451 (that a person 
is "worse," "not Ilblc to do so much work "). 

Maryland: 1910. Fletcher r. Dixon. 113 
?lid. 101, 77 At!. 326 (how a person's ner\'ou~
nllSs show('d itself. allowed). 

ltIassachuutts: 1897. Burt r. Burt. 168 
Mass. 204, 46 N. E. 622 (that a perwn is in
toxicated; also, by one who is skilled, that a 
person is undcr the influence of morphine); 
1898, Edwnrds v. Worcester. 172 Mass. 1M, 
51 N. E. 447 (intoxicnted); 1900. O'Neil r'. 
Hanscom, 175 Mass. 313, 56 N. E. 587 (thnt 
a person looked "sick," .. invruid," etc.); 
1905, Wolfe v. N. B. Cordage Co.. 189 Mass. 
591. 76 N. E. 222 (visunl difference between 
iron and steel; not nllowed). 

Micht'oan: 1878, Brownell 11. People, 38 
Mich. 735 (personal qualities); 1890, Cook 
11. Ins. Co., 84 Mich. 20. 47 N. W. 568 (intoxi
cated); 1896, Will fl. Mendon. 108 Mich. 
251, 66 N. W. 58 (unable to move a limb); 
1901. People v. Dowd, 127 Mich. 140, 86 N. W. 
546 (that a person was .. envious." excludpd); 
1904, Comstock ~. Georgetown, 137 Mich. 541. 
100 N. W. 788 (whether:. patient "flinched," 
etc .. at the touch, excluded); 1905, McCor
mick v. Detroit G. H. & M. R. Co., 141 Mich. 
17, 104 N. W. 300 (whether a patient appeAred 
to be feigning illness, excluued); lillI, 
Merrill v. Leisenring, 166 Mich. 219, 131 N. W. 
538 (whether "he, was devoted to his wire 
and children," 1I110wed); 1912, Marshall ~. 
Wabash R. Co., 171 Mich. 180, 137 N. W. 
89 (whether the plaintiff was able to simulate. 
or was simulating. the injury nlleged; rule 

not easily to be gathered; the obstructive 
effect of the Opinion rule, and the delicate 
anxiety of some Courts to preserve each fOnll 
of its puerilities, arc notable in this opinion). 

Jlfinnesota: 1893, McKilbp v. R. Co., 53 
Minn. 532, 534, 55 N. W. 739 (intoxicated); 
1897. Manahan v. HnlJoran, 66 Minn. 483, 
69 N. W. 619 (that a person appeared to be 
afraid of some one, admissible. but that he 
appeared to be afraid of a particular pelson, 
inadmissible; as to which it might have been . 
added that tweedledum differs from tweedle
dee); 1898, Hnl1 v. Austin, 73 Minn. 134, 75 
N. W. 1121 (that a person appeared pnle, in 
suffering); 1902, Isherwood v. Lumber Co .. 
87 Minn. 388, 92 N. W. 230 (that a person 
appeared 'to be in pain); 1904, Clarke r. 
Phi1a. & R. C. & 1. Co., 92 Minn. 418, 100 toY. 
W. 231 (intoxication, excluded on the facts). 

Mis8issippi: 1901, Magouirk v. Tel. Co .• 
79 Miss. 632, 31 So. 206 (habits of an employee 
as to intoxication; witness' personnl knowledge 
allowed). 

Missouri: 1877. State ~. Dearing 65 Mo. 
533 (intoxicated); 1884, State v. Ramsey. 
82 Mo. 137 (iotoxicated; "looked Bcared "); 
1886, State v. Parker, 89 Mo. 393 (that' weeds 
looked as though a person had kneeled on 
them); 1888, Statn v. Parker, 96 Mo. 393, 9 
8. W. 728 (in general); 1890, Sw.te v. Buchler. 
103 Mo. 206. 15 S. W. 331 (expressions of 
face); 1895, State 11. David, 131 Mo. 380, 33 
S. W. 28 (that a person had cramps and seemed 
in agony); 1916. State v. Evans, 267 Mo. Hi3, 
183 S. W. 1059 (seduction: that deCendant 
.. treated her like a sweetheart," not allowed). 

M on/em:: 1900, State v. Lucey, 24 Mont. 
295, 61 Pac. 994 (that. a defendant when ar
rested "turned right away. as though he was 
about to be devoured "); 1903, State 'D. 

Tighe, 27 Mont. 327. il Pac. 3 (that a person 
"seemed to be Bcared "); 1906, State v. 
Trueman, 34 Mont. 249. 85 Pac. 1024 (intoxi
cation; allowed); 1910, State v. Vanella. 40 
Mont. 326. 106 Pac. 364 C' nervous," allowed). 

New Hampshire: 1857, Spear 17. Richardson, 
34 N. H. 428 (diseased appearance of a horse) : 
1864. Low v. Railroad, 46 N. H. 24 (sulky and 
frightened appearance of a horse); 1869. 
Taylor 11. Railway. 48 N. H. 309 (appearance 
oC lameness). 

New Jersey: 1868, Castnl!!' 11. Sliker. 33, 
N. J. L. 97 (intoxication). 

New Mexico: 1914. State 17. Cooley. 19 
N. M. 91, 140 Pac. 1111 (murder; whether 
deceased and defendaLlt appeared friendl~' or 
otherwise, allowed). , 

New York: 1829. Kidg17. Root, 4 Wend. 129 
(intoxicated); 1856, People t'. Eas!wood. 14 .... 
N. Y. 563 (same); 1897, Felska v. R. Co .• 152 
N. Y. 339, 46 N. E. 613 (same); '1902. People 
v. Smith, 172 N, Y. 210. 64 N. E. 814 {whether 
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In rulings upon testimony as to age or race, the distinction must be kept 
in mind between the question of Uelevancy whether appearances are a sound 
basis (for a witness or for the jury) for inferring to age or race (ante, §§ 167, 
222, 660), and the genuinE: Opinion-rule question, i. e. whether the witness 
should merely state the data of appearances, insteau of giving his inference.2 

a person's conduct "seemed to be natural and Mason, 69 Vt. 175, 37 At!. 285 (whether a 
gtlnuinl'," not allowed). plaintiff appeared to be feigning, admissible, 

North Carolina: 189:3, State v. Edwards, semble); 1891:1, State "c. Marsh, 70 Vt. 288, 40 
112 N. C. 901, ~tO, 17 S. E. 521 (appeared At!. 836 (that a man and a woman were inti-
"mad or in fun "); 11:196, Sherrill v. Tel. Co. mate}; 1898, Wilkins v. MetcaiC, 71 Vt. 103, 
117 N. C. 352, 23 S. E. 277 (mental anguish 41 Atl. lOa5 (bastardy; whether there WI\S 

through failure to delivrr a telegram aunouue- .. something not right" between plnintiff and 
iug a child's illness; plaintiff's sister, living defendant; held not improperly excluded on 
with him, WI\S allowed to testify to his seeming the facts); 1913, State v. Pierce, 87 Vt. 144, 
"meIBneholy" and" severe mental anguish "} ; 88 At!. 740 (physician's misdemeanor in failing 
1921, State v. Ske!'ll, 182 N. C. 1;.14. 109 S. E. to report known or suspected cases of eom-
7l (that II shoe looked :1l! if left unlaced for munieable discase, here, diptberia; the mem-
several days, allowed). brane having been shown to an expert witness, 

Oklahoma: 1912. Cole v. District Board, 32 he WI).9 allowed to answer whether the diph-
Okl. 692, 123 Pac. 426 (opiuion lIS to negro theritic symptom "would be apparent to au 
race, admitted); 1918. Collins v. State, 15 ordinary practicing physician "}; 1918. State 
Okl. Cr. 96, 175 Pac. 124 (intoxication). v. Felch. 92 Vt. 477. 105 Atl. 23 (murder of 

Oregon: 1895. State o. Brown, 28 Or. 147, husband; "ifc's" expression of face and eyes" 
41 Pac. 1042 (int.,xication); 1898, First Nat'l when looking at paramour, admitted). 
Bank 11. Fire Ass'n, 33 Or. 172, 53 Pac. 8 Wa..hinoton: 1897. State v. Dolan. 17 Wash. 
(whether a fire burned in a natural way or 499. 50 Pac. 472 (intoxicated); 1910, Stllte v. 
appeared to be assisted by some peculiarly George, 58 Wash. 681, IO!! Pac. 114 (whether 
inflammable matter; whether it would have two persons appr,ared to care for each other, 
spread, etc., lIS it did, "ithout such nssistance). allowed). 

Pennsylvania: 1855, Leckey v. B1oser, 24 lVest Viroinia: 1897, State 1). Musgrave. 
Pa. 404 (" whether the conduct of the parties 43 W. Va. 672, 28 S. E. 813 (whether marks on 
evinced a mutual attachment," excluded); the deceased looked like finger-marks, etc., 
1907, Com. o. Eyler, 217 Pa. 512, 66 Atl. 746 excluded; Brannon. J., diss.} 
(intoxication; allowed). Wisconsin: l!i96, K('ll~r v. Gilman. 93 Wis. 

South Carolina: 1889, State v. James. 31 9, 66 N. W. SOO (health appearances); 1900, 
S. C. 233, 9 S. E. 844 (whether the relations of Werner v. R. Co .. 105 Wis. 300. 81 N. W. 416 
persons were "friendly") ; 1899, State v. Davis, (thnt a person appeared to be suffering pain). 
55 S. C. 33!l, 3a S. E. 449 (whether a gun lVyomino: Hl03. Horn v. State. 12 Wyo. 80, 
seemed to have been recently fired); 1900, 73 Pac. 705 (defcndant's sincerity of mnnner in 
State 11. Taylor, 57 S. C. 483, 35 S. E. 729 making a confcssion); 191G, Mortimore v. 
(whether a call was like .that of one in distress) j State, 24 Wyo. 452. 161 Pac. 766 (homicide; 
1911, Miller 11. Hamilton B. S. Co., 89 S. C. that the accused "seemed to be happy." 
530, 72 S. E. 397 (whether a person WIIS under allowed). 
the influence of a drug. admitted}. % 1873, Marshall v. State, 49 Ala. 21 (liquor 

South Dakota: 1908, Palmer v. Schurz, 22 selling to a minor; whether the witness wouH 
S. D. 283, 117 N. W. 150 (intoxication). not have taken the person for over 21; ex-

Te:eaa: 1859, Reynolds v. Deehaums, 24 eluded); 1825, Morse v. State, 6 Conn. 13 
Tex. 175 (intoxicated); 1920, Hewey v. State, (opinion of age; admitted); 1864, Naye's 
-Tex. Cr. App. ,220 S. W. 1106 ("WIIS Adm'rv. Williams, 22 Ind. 371, 8emble (opinion 
anglY"); 1920, Haag v. State, 87 Tex. Cr. of race from color; admitted. for expert); 
604, 223 S. W. 472 (extent of intoxication). 1885, Louisvi111J N. A. & C. R. Co. v. Falvey, 

Utah: Fritz v. Tel. Co., 25 Utah 263, 7l 104 Ind. 423. 3 N. E. as!l, 4 N. E. 90S (age; 
Pac. 209 (that a person appeared" disgusted," admitted); 1895. State v. Grubh. 55 Ran. 678, 
etc. allowed}; 1909, Miller's Estate, 36 Utah 41 Pac. 9H (age; admissible. after describing 
228. 102 Pac. 996 (that the testator's wfe was the peraon, and. semble. only when the person is 
.. bitter," .. agitated," etc., allowed; a perusal not present; but the latter limitation is un-
of this opinion will convince almost anyone Bound for experts or for those who have had 
that the Opinion rule ·has gone to seed). personal aequaintlmccs with the person}; 1883, 

VtmlOnt: 1885, Knight v. Smythe, 51 Vt. Com. v. O'Brien. 134 Mass. 200 (age; ad-
530 (whether a person seemed in pain); mitted}; 1889, Elsner v. Supreme Lodge. 98 
1888, State 'V. Ward, 61 Vt. 153, 17 At!. 483 Mo. 6-15. 11 S. W. 991 (age; admitted); 1867, 
(a horse's tired appearance); 1896, Bagley 1'. State v. Smith, Phillips N. C. 303 (age; ad- . 
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So, also, whether a child's resemblance to a man is evidence of the latter's 
patemity (ante, § lUG), is distinct from the question of the Opinion rule, 
whether an opinion as to that resemblance is receivable (post, § 1977). 

§ 1975. Medical and Surgical Matters; Health and Disease. Testimony 
to the actual condition of health (for example, the existence of a disease 
or wound) difl'ers from testimony to the preceding class of topics in that it 
concerns the internal actuality and not the external appearance. This differ
ence is important with reference to the experiential qualifications of the 
witness, in that for the former a medical expert will usually be required 
(ante, § 5(8). But, assuming the witness qualified, there can seldom be an;\' 
difference between the two classes of topics as regards the application of the 
Opinion rule; the exclusion of an opinion can rarely be justified. Kever
theless there often appears a special perversity in requiring the minutest 
analysis of the observer's data, instead of accepting his net conclusions.1 

mitted, for an expert); 1897, Sttlte~. R.obinson 1904, Boyer v. Chicllgo, R. I. &: R. P. Co., 123 
32 Or. 43,48 Pac. 357 (age of a person in court; Ia. 248, 98 N. W. 764 (whether a imare was 
excluded, the witness having no special with foal, allowed); 1919. Stnte c. Vnughn. 
knowledge). 187 Ia. 146, 173 N. W. 917 (rape; by a doctor, 

§ 1975. I It is sometimes difficult to dis- whether the intercourse was willing, not nl-
tinguish between rulings in the pre('eding lowed); 19:!O, Dolan ~. Henry, 189 la. 104, 
section, the prr.sent one, nnd the next one: 177 N. W. 712 (delirious; allowed); 1921. 
see also the rulings M to safety, care, prudence, Young r. Mundis, 191 Ia. 1328, 184 N. W. 302 
and the like (fmle, § W5I); Pcd''Tal: 1918, (whether an injury" is liable to be per'lllanent," 
McLean Medicine Co. v. U. S., 8th C. C. A., not allowed, from the plaintiff himselO; Kan-
253 Fed. 6U4 (viol:ltion of U. S. St. 1906, June S08: 1887. Broqnet v. Tripp. 36 Kan. 704, 14 
30, Food and Drugs Aet; whether "a drug ,'Pac. 227 (disease, admissible); 189G, State r. 
composed according to the formula used by.- Asbell, 57 Kan. 398. 46 Pac. 770 (characteristics 
dl·fendant ••. would be effective," allow('d if of a 'tl('ar wound as to po ... :der-marks, etc., ad-
signifying "a general agreement of medical mitted); Kentucky: 1898, Franklin r. Com., 
opinion," but not the witness' individual 105 Ky. 237, 48 S. W. 91;6 (whether a wound 
opinion); Alabama: 1900, Littleton r. State. was made by a certain kind of shot and gun, 
1~8 Ala. 31, 29 So. 390 (that a woman was in a admittr.d); Micliioan: 1885, People v. Hart', 
family way, allowed)'; 1914, Cr.ntral of Georgia 57 Mich. 513, 24 N. W. 843 (qualities of in-
R. Co. fl. Stephenson, 189 Ala. 553, 66 So. 495 juries, etc., admitted); 1906. McDonald r. 
(" My hand gets stiff yet," allq,l~ed; some day City EI. R. Co., 144 Mi(·h. 379, 108 N. W. 85 
what merry laughter there will be among our (how much a man's ability to labor was re-
brethren of posterity at tht: thought that such duced, allowed, for a physician); 192 J. 
a question could ever have been soberly dis- Norris v. Elmdale E1ev.Co .. 216 Mich.548,185 
cussed by men of great parts!); Florida: 1905, N. W. 696 (injured employee; plaintiff's 
Hampton ~. State. 50 Fla. 55, :l9 So. 421 (how testimony to "decrease of ability to do 

,recently a wound had been made, allowed); carpenterwork,"aIlowed): MusUllri: 1874,Reid 
Geor(Jia: 1874, SOllthern Life Ins. Co. fl.. v. Ins. Co., 58 Mo. 425 (hy a doctor, whether 
Wilkinson, 53 Ga. 546 (disease; admissible person was in good health. cxclud('d) ; N ebrmika ; 
when data are stated); Idaho: Hl21, State v. 1921, Fellers r. Howe, Ncbr.· ,184 N. W. 
Ramirez, 33 Ida. 803, 199 Pac. 376 (a physicinn 122 (to physicians, what would be the effect on 
allowed to testify that stains were of blood and th.) physical and nervolls health of a. maiden of 
dirt mixed); I7Idiana: 1885, Carthsg!) Turn- 40, after a 20 years' courtship, of a breach of 
pikc Co. ~. Andrews. 102 Ind. 14Z, 1 N. E. 3M promise of maniage, heir! proper, on certain 
(health in general, admissible); 1!l06, Swygart conditions; why not let some expert be called 
v. Willard, 166 Ind. 25, 76 N. E. 755 (the effect to estimate the effect on delays of justice by 
of increase of drinking upon the testator, wasting a Supreme Court's time on such 
allowed); Iowa: 1868, State v. Vinccnt, 24 Ia. barren Isw points); New York: 1868, 
576 (change of features after death, ns milking Kennedy~. People, 39 N. Y. 257 (the force 
identifi('ation impossible, excluded); 1881, necessary to break a skull, admitted); 1875, 
FI'rguson~. Davis Co., 57 In. 605, 10 N. W. 906 Linsday v. People, 1i3 N. Y. 152 (whether a 
(whether ribs were frartured, allowed); 1901, wound wna recent, allowed); 1891. People ~. 
I.<mg v. Ins. Co., 113 Ia. 259, 85 N. W. 24 Fish, 125 N. Y. 136, 26 N. E. 319 (the foree 
(significance of powder stains, etc., allowed); neeossary to drive tm iron instrument into the 
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§ 1976. Probability and POlsibility; Capacit,. iUld Tendency; Cause aJ:'i 
A large class of cases, embracing statements as to the probability or 

the possibility of an event, the capacity or tendency of an act or a machine, 
the cause or the effect of a fact, may fairly be grouped together, because 
the reason why the Opinion rule is urged against them is in general that 
the thing to which the witness testifies is not anything which he has observed, 
but is a quantity which lies in estimate only and is the result of a balancing 
of concrete data. This is no sufficient reason fur excluding such statement'>; 
because it must almost always be impossible for a witness to reproduce in 
words absolutely all the detailed data which enter into his estimate, and 
there can be no danger in receiving snch an estimate from a competent wit
ness.1 All that can be said of the rulings is that probably some of them, in 

bone. nllowed): North Caroli1Ul: 1868. State 41 C. C. A. 22. 100 Fed. 738 (whether a prescnt 
~. Harris. 63 N. C. 3 (that a burn was rl'ceivoo physical cundition WIIS rauscd by an injury) ; 
alter death. lillowed); 1870. Horton r. Green. 1900. Southern i'acifi(' Co. t. Hall. 41 C. C. A. 
64 ~. C. 66 (that the disease of all animal was 50. 100 Fed. 760 (effect of use of artificial 
oi long standing. aJlowed): Oregon: 1917. limb on capacity to labor); 1912. !\I'Intyre ~. 
State ~. Morris. 83 Or. 429. 16:J Pac. 567 Modern Woodmen. C. C. A.. 200 Fed. 1 
(murder; whether a death was sclf inflicted. (a physician's opinion as to the cause of death. 
not allowed); 1921. Yarborough~. Carlson. 102 founded on facts tcstified to hy other physi
Or. 422. 202 Pa('. 7'39 (wlwthcr an injury w{Juld cians. must be based on their supposed facts 
be pelUlIlncnt. allowed); Pmn~IIIMnia: 1874, only. and not on thcir inferences from facts; 
O'Mara ~. COlD .• 75 Pa, 428 (qullntity of blood a piece of quibbling of the sort which accounts 
that probably would fiow. allowl-d); South for the medical professiou's attitude towards 
Carolina: 1840. Seibl('.8 1 •• Blackhead. 1 Mc- the legal profes8ion Ii sorrowful and 
Mull. 56 (unsoundness :)f slave. allowed); ama%ed disgust); HUG. Chicago Railways Co. 
Tennu~ce: 1859. Norton ~. Moore. :J Head 480 v. Kramer. 7th C. C. A .• 234 Fed. 245 (Chi. 
(disease. allowed); 1877. Garrison r. Blanton. cago 1'. Didier followed. where there was 
48 Tex. 301 (existence of a stupor. Illlowed). "no conllict a.~ to the manner of the injury"); 

For other rulings on medical topics. see also 1921. U. S. r. Boston C. C. &: N. Y. Canal Co .• 
the citations in the next section. 1st C. C. A .. 271 Fed. 877. !iB6 (probable future 

§ 1976. 1 Compare the cases cited under business of a canal. excluded; this ruling 
§ 1951. ante. and § 1978. P03t; and also tho50 touches the top-notch us an exhibit of the 
cited ante. § 664 (ncgath'e knowledge); in the pructical nonsense of the Opinion rule). 
follov,;ng citations the tcstimony was ad- Alabama: 1854. Gibson 1>. Hatchett. 24 
m;.It~.d. unless otherwise cxpressly noted: Ala. 206 (possibility of seeing a thing from a 

ENoL.um: 1912. Mason's Case. 7 Cr. App. given point); 1858. Montgomery ~. Taylor. 
67 (whether death was caused by wounds not 3:J Ala. 133 (capacity of a Willi to withstand 
Belr-i!>flicted. nllowcd). flow of water); 1875. Bennett v. State. 52 Ala. 

rl<r;I~"'>;D: 1867. !\I'Fadden ~. Murdock. 370 (whether a co-lodger could have left tho 
1 Ir. C. L. 211 (probable genernl loss in room without \\;tncBs' knowledge. excluded); 
handling goods in retnil quantities: particular 1877. Mobilo Lift! Ins. Co. 1>. Walker. 58 
loss 1!.8 explainable by the nature of the trude). Ala. 294 (cause of dl'llth); 1880. Blackman r. 

UNITED STATEiI: Federal: 1805. Chicago Collier. 65 Ala. 312 (rapacity of machinery) : 
St. P. cit K. C. R. Co. v. Chambers. 15 C. C. A. 1882. Scals r. Edmondson. 71 Ala. 515 (com. 
327. 68 Fed. 14.8 (whether a headlight was bustibility of colton); 1888. Sharp v. Hall. 86 
visible); 1897. Bram r. U. S .• 168 U. S. 532. Ala. 110. 5 So. 497 (tendency of an overflow 
18 Sup. 182 (of a mcdicnl man. whether a per- to cause illness); 1893. McVay v. State. 100 
80n striking another in a certain relath'e posi- Ala. 110. 1I:J. 14 So. 862 (whether a person 
tion v,ith an axe. would necessarily he spattered could h3\'e heurd certain words): 1893. Aln
v,;th blood); 1898. Baltimore cit O. R. Co. r. hUllll\ G. S. H.. Co. r. Linn. 103 Aln. 134. 139. 
HcIlenthnl. 13 C. C . .'1..414. 88 Fed:1l6 (that 15 So. 508 (whether a train could have been 
a crossing was in plain unobstructcd view): stopped aftcr a certain time); 1895. Simon 17. 

1898. Andersen v. U. S .• 170 U. S. 481. 18 Sup. State. 108 Ala. 27. 18 So. 731 (a blow as the 
680 (whether a certain ~'icw could be had from cause of death): 1900. Littleton ~. State. 128 
R ship's deck); 1899. Chicago Great W. R. Co. Ala. 31. 29 So. 390 (what kind of instrument 
v. Price. 38 C. C. A. 239. 97 Fed. 423 (whether caused a wound); 1903. Kansas C. M. cit B. R. 
a rough track was liahle to throw Ollt a link- Co. r. ,,"e(Oks. 135 Ala. 614. 34 So. 16 (whether 
pin); 1900. Denver & R. G. R. Co. !1. Roller. a train could be acen); 1904, KroeU v. Stnt~ • 
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the final result of the litigation in hand, have done less actual harm to jus
tice than others have done. 
139 Alii. 1. 36 So. 1025 (whether II quick suc
cession of shots could ha"e been fired by the 
BIIme perdon, nllowed); HI()'I. HilliS r. State, 
13!1 Ala. 74, 36 So. t3B (that a wound was 
fatal, allowed); HJ().1, Dixon 1:. Stille, 13!1 
Ala. UH, 36 So. 7S-! (whether defendant's 
physical condition w:~ such th:Lt Ill: could hllve 
travelled, killed G.. etc., nllowcel); i.!lO-I, 
Nickles v. Stnte, Aln. - ,:17 So. 31!! (whether 
tLere was time to return frr,m Il place, not 
allowed); !(l().l. Southern R. Co. v. Bonner, 
141 Ala . .517. 37 So. 702 (how far a headli~ht 
could hlLve been seen, allowed); 1906, Foley 
r. Pioneer :\1. & :\1. Cr,., 144 Aln. 178, 40 So. 
273 (caugn of death, allowed); 1907, Dupree 
v. State, 148 Ala. 6:!O, 42 So. 10().1 (whetl:er 
it was possihle to break a lock in a cer;ain 
way, not nllowed!. ]!H3, Republic I:-on & 
S. Co. v. PassafulJI(" lSI AlII. 463, 61 So. :J27 
(whether a lIlan could ha"e been ucen fron, It. 

certllin point, liot· allowed); 1914, Birmin/othum 
E. &: B. n. Co. r. Williams, 1!J0 ,\111. 5a, G6 
So. 653 (cuttiul!; a fire ho~e; whether the 
building would otherwise ha\,(' hccn ~a\'Cd, 
a;;owro; this is indeed :1 Daniel cornc to 
judgmcnt, in compnrison with oth~r ru~in/ots; 
let us hope that more and more (his cOTllmon 
sense will be gh'l'I\ "way): 1916, I.usk r. 
Britton, HJS Ala. 2·15, 7:l &,. 492 (clImr, of 
pllin wter n fall. allow .. t1); WIS, Supr('me 
Lodge f>. Gustin, 202 Aln. 201G. l'0 ~o. 1'4 
(whether an ('Iecti'icnl nllP:u'atus wos the 
proximate clIuse of a dt'lIth, allow .. d); 1920, 
Stlmdard Cooperage Co. r. Dearborn. 2M 
Ala. 55.3, 86 So. 5:17 (" ";'115 the narrowness of 
thnt plunk whnt caused you to slip?". not 
allowed; this might 5en'C as a standing ex
ample of the artificial silliness of the Opinion 
rule); 1!l20, Lundy &. Stat .. , 17 AlII. App. 
454, 85 So. 819 (cam:!! of death, nllowcd); 
1922, Ccntral of Gu. R. Co. v. Robertson 
-Ala. " ,91 So. ~59 ("what in your judgment 
caused thnt ruil 1.0 break?" not allowed). 

ArkaMas: HlOS, Kansas C. S. R. Co. r. 
lIenrie, 87 Ark. 443, 112 S. W. !)(;7 (whether a 
coupling if in good rel,air would have operated 
properly, allowed). 

C"li/ornia: 1"70, Grigsby t·. Water Co., 
40 Cn!. 4().5 (whether backwatl'r would he 
caused by a dam); lSS4, Bltmd v. R. Co., 
65 Cn!. 627, 4 Pac. 672 (physiral injury as 
the effect of un accident): 1896, Tate r. 
Fratt, 112 Cal. 613, 4-1 Pa(!. 1061 (which'of two 
buildings wus appan'ntly first constructC'd); 
1896, People f>. WordCll, II:.! CuI. 569, 4.:; Pile. 
844 (whether a track obstruction would have 
been !!ren, el[clutlcd); 1807. People v. Hill, 
116 Cal. 562, 48 Pile. 711 (probable position 
of an nssnilant. lIB indicated by the wound's 
loclltion, excluded); 1S!J7. People v. Baldwin, 
117 Cal. 244, 49 Pac. 186 (whether the appear
ances oC a rape could ha\'e resulted Crom a 

conceded situatiC'n of the defendant); 1698, 
People r. ~IiIner, 122 Cn!. 171, 54 Pac. 83::1 
(probnble pilHition of a gun, I:xcluded); 1691), 
People r. Valliere, 123 Co.l. 576, 56 Pa~. 433 
(whether :L wcapon could ki!1 a man); 11:99, 
Pcople t·. Farley, 124 Cal. 594, 57 Pac. 571 
(hy a surgeun. that the deeea..-ed'e IIrm must 
hnve be(,11 by his side, Imd t1mt he could I'ot 
ha,'c been Btnnding up, excluded); l!i03, 
Kahn r. Tri<:dl-RosenlJcrg Co., 139 Cal. 340, 
73 PILC. 164 (whether a danger could have \wen 
detected; exclusion held proper on the farts) ; 
1909, Perkins 1'. Sunset Tel. &: T. Co., 155 
Cal. 712, 103 Pac. 190 (whether a fall or 
.:l bioI\' could have caused eertuir. injuries. 
1I110wed); 1!l13, Foley r. Northeru Cal. P. Co .. 
165 CILI. 103, 130 Pac. 118:3 (" What was the 
cause of his death'!" allowed); 19J!l, Lemley v. 
Donk GlLS Engine Co., 40 Cal. App. 146, 180 
Pac. 671 (cause of a fly-wheel breakillg, al
lowed). 

Colorado: 1895, Colorado M. &: I. Co. v. 
Rees, 21 Colo. 435, 42 Pac. 42 (whether the 
light suffic~>d Cor showing whether an elemtor 
\\'83 in place); 1915, Bulger r. Peopln, 60 
Colo. 165, 151 Pac. 937 (effect of a bullet in 
the helld, to produce insnnity; not decided). 

Columbia (District): 1881, Guitea'J's Trial, 
I, 265 (" Was that wound a mortal wound, and 
wns it the cause of the death of President 
Gnrfield?" "In my judgment it was a mortal 
wound, and was the euuse of the death of 
President Garfield "). ,. 

Connecticut: 1R75, Clinton v. Howard, 42 
Conn. 2!l4 (tendency of a pile of atone8 to 
frighten horses). 

Florida: 1!J02, Jones r. State, 44 Fin. 74, 32 
So. 793 (neeessary position of the person 
shooting, cx('luded); 1!J04, Clemons v. State, 
48 Fla. 9, 37 So. 647 (whether a wound could 
lla \'C been callsed by a fist, allowed). 

Georuia: 'IS7S, Everett v. Stute, 62 Ga. 71 
(whether a. wound WILS the cause of death; 
whether it could have been self-inflicted); 
1895, Georgia R. & n. Co. v. Hicks, 95 Ga. 301. 
22 S. E. G13 (the prol:mblc effect of the fall of a 
piece of iron pipe in injuring a person holding 
it); 1900, Perry v. Stute. 110 Ga. 234, 36 
S. E. 781 (that II weapon was likely to produce 
death); 1904, Central of Ga. R. Co. to. Good
win, 120 Ga. 8.3, 47 S. E. 641 (whether a man 
could work at u place uithout seeing a certain 
thing, excluded); 1904, Moran v. State, 120 
Ga. R4G, 48 S. E. 32-1 (whether u wcapon WILS 

one likely to produce death, the weapon being 
in court, excluded); 1909, Pride v. Stllte, 133 
Ga. 438, 66 S. E. 259 (whether the uitness 
could have seell a person in a certain position. 
alJowL>d). 

lllinoi.9: 1~92, Chicago M. &: S. P. R. Co. 
v. O'Sullh'an, 143 JII. 48. 57, 32 N. E. 398 
(whether the deceased could ha\'e seen the 
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It should be added that Courts sometimes misapply the Opinion rule to 
enforce the doctrine of Torts that a recovery for future personal injuries 
engine, allowable in discretion); 1897, Chats
worth II. Rowe, 166 Ill. 114, 46 N. E. 763 
(cause of a corporal inju.ry); 1897, Brink's 
Express Co. v. Kinnare, 168 Ill. 643, 48 N. E. 
446 (whether B driver could have stopped in 

• 
time to a void injurY, excluded); 1900, Hellyer 
v. People, U,6 Ill. 550, 58 N. E. 245 (whether 
death by blow from railroad train could be 
causen without producing other injuries, not 
allowed); 1901, Chicago & A. R. Co. II. 

Lewandowski, 190 Ill. 301, 60 N. E. 497 
(whether II person could live after bring struck 
by a locomotive at a certain speed, not al
lowed); 1904, Illinois C. R. Co. II. Smith, 208 
Ill. 608, 70 N. E. 628 (to a physician, whether 
the twisting of the plaintiff's foot had been 
caused by an even or an uncven surface, held 
improper, chiefly on the ground thllt it asked 
what "did cause," not what "might have 
cau~ed "; this is a good example of that legal 
Quibbling which creatcs for the law of trials 
a disrespect in the minds of compctent physi
cians); 1907, Chicago 11. Didicr. 227 Ill. 571, 
81 N. E. 698 (whether the injury was produced 
by the alleged cause, and not m("rely could or 
might have been. allowed; cases reviewed); 
1907, Chbago Union T. Co. v. Ertraehter, 228 
Ill. 114, 81 N. E. 816 (Chicago 11. Didier fol
lowed); 1907, Chicago Union Tradion Co. v. 
Roberts, ~29 Ill. 481, 82 N. E. 401 (a Question, 
on hypothetical data. whether the medical 
expert would believe the plaintiff's "present 
condition was due to traumatism or other 
cauHcB," alloVled; Dunn, J.: "It is entirely 
im:naterial whether the witness testified that 
the injury was tho cause of the condition, or 
that the injurY was sufficient to ~ause the 
condition or might have caused it. . . . The 
Questio:1 may be asked in either form"; Chi
cago 11. Didier, aupra, followed; Illinois C. R. 
Co. v. Smith, Bupra, distinguished; this seemed 
to mark a definite and wholesome abandon
ment of the quibbling rule emphasized in Ill. 
C. R. Co. v. Smith and in the decisions of cer
tain other States); 1908, Shaughn:)ssy 11. 

Holt, 236 Ill. 485, 86 N. E. 256 (personal in
jurY; Didier and Roberts cases Collowed); 
1908, People 11. Hagenow, 236 Ill. 514, 86 N. E. 
37() (abortion; similar ruling); 1912, Schlau
der II. Chicago & S. T. Co., 253 Ill. 154, 97 
N. E. 233 (whether the plaintiff was perma
nently injured" as a result of that accident." 
held improper, there being a dispute as to the 
lact of injurY by the deCendant and as to the 
cause of per present condition; purporting to 
follow Chicago II. Didier); 1913, Lyons v. 
Chicago City R. Co., 258 Ill. 75, 101 N. E. 211 
(a physician's opinion, as to the cause of a 
bloodshot eye, etc., that "he might he.ve a frac
ture of the ant.erior fossa." held inadmissible; 
this io a strange reaction to over-strictness; 
such cautious statements are unavoidable for 

honest medical witnesses); 1913, People II. 

Schultz, 260 Ill. 35, 102 N. E. 1045 (opinion 
that specific inflamed condition resulted from 
a rape, excluded; another of those rulings 
which make the medical proCession jeer at the 
law; what had become of the Roberts Cas~. 
BUpra I); 1916, Fellows-Kimbrough v. Chicago 
City R. Co., 272 Ill. 71, III N. E. 499 (hypo
thetical state of facts, with the Question 
.. What was the cause of the neurasthenia and 
tho tumor?" and tho answer, "The tumor 
resulted from the bruise," held improper; cit
ing Ill. C. R. Co. v. Smith, Keefe II. Armour &: 
Co., and People v. Schultz; distinguishing 
Scblauder II. Chicago & S. T. Co. and Chicago v. 
Didier on the ground that they apply only 
where "there is no dispute as to the manner 
and cause of the injury, and no dispute that 
there was an injurY sustained by reason of tho 
acts"; unsound; if there is no dispute as to 
the caulle. why take testimony on the point; 
Chicago U. T. Co. v. Ertrachter not cited; 
the error arises from a misquotation oi Chicago 
II. Didier, beginning in Seblauder II. T. Co.: 
the Didier opinion allowed Buch a question 
"where there is no dispute as to the manner 
of the injury," which makes a tenable distinc
tion); 1917, Heineke 11. Chicago R. Ce., 279 
Ill. 210, l16 N. E. 761 (personal injurY; 
whether" that might have been !)aused by an 
accident or otherwise," to a physician, held 
allowable; there being" no dispute as to tho 
manner of the injurY or the caullC tllcreof": 
folloVting Fellows-mmbrough 11. Chicago C. R
Co.); 1919, Hanrahan 11. Chicago, 289 Ill. 400, 
124 N. E. 547 (whether a later malady "was 
caused by" the original injurY, allowed where 
the fact, manner and caUge of the original 
injurY are unaisputed; following the language 
and the distinction of Fellows-Kimbrough 11. 

R. Co., which now becomes the new starting
point); 1920. Internatioonal Coal cit Mining 
Co. 11. Industrial Commission, 293 Ill. 524, 
127 N. E. 703 (that an injury would be per
manent, excluded); 1920, Davis 11. Michigan 
Central R. Co., 294 Ill. 355, 128 N. E. 539 
(the couplers would not have coupled if plain
tiff had not kicked, etc., allowed) ; 1922, Walsh 
t'. Chicago n. Co., 303 Ill. 339, 135 N. E. 709 
(whether" the hernia was C!lused by an injury 
to the abdomen," allowed because the answer 
"did not in any way specify whether the hernia 
was caused by this accident or by Borne other 
accident" ; this delectable addition tD the 
menu of Quiddities on this subject in this 
State is novel and deserves patronage). 

I rzdiana: 1868, Indianapolis v. Huffer, 
30 Ind. 237 (capacity of a Ilewor); 1882, Ben
nett v. Needham, 83 Ind. 568 (whether & ditch 
would injure pUblic health); 1893, Davidson 
11. State, 135 Ind. 254, 261, 34 N. E. 972 
(whether & wound would produce dcat~; 
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must include only the certain or fairly probable, but not the merely possible, 
consequences; so that the judge instead of covering the subject by an in-
1899, RaiDS 11. State, 152 Ind. 69, 52 N. E. R. Co., 156 la. 664, 137 N. W. 937 (physician's 
450 (whether a pistol could injure at a certain opinion as to tho probable cause of an injury. 
distance, excluded). exduded; the opinion shows an inclination to 

Iowa: 1868, State ~. Vincent, 24 la. 5iO, udmit, but feels bound by many precedents to 
576 (impossibility of identifying a severed exclude; it states: "Having 80 manl! limes 
human head on account of physicnl chBngC3, announced the rulc fer this State, • • • we 
excluded}; 1871, State 11. l\!orphy, 33 la. 272 do not feel like challging it at this time, thus 
(blow as the cause of death); 1871, State v. introducing confu5ion in the casel!"; for rules 
Porter, 34 Ia. 133 (same); 1875, Moreland v. of e\'idcnce, the celebrated sentiment of Erskine 
Mitchell Co., 40 Ia. 401 (likt!lihood of horses should rather be accepted: "No precedents can 
being frightened); 1876, Cooper v. Cwtral R. sanction injustice; if they could. every human 
Co., 44 la. 141 (effect of a locomotive in striking right would lon~ ago hllve been extinct upon 
a cow); 1876, Hughes v. Muscatine Co., 44 Ia. the earth"; thc precise kind of ruling above, 
676 (cause of a bridge falling, excluded); 1879, common enough in other States also, is one 
Kline v. R. Co., 50 la. 569 (effcct of an injury of thc most frequent obstructions to truth that 
as to disability to work, excluded; but actual thc Opinion rule has ever produced; the" con-
ability to work, allowed); !882. Allen v. R. fusion in ~he cases," which the Court fears, is 
Co., 57 la. 623,11 N. W. 614 (probab~c life of Lothing like as fearsome ns thc obfuscation and 
timber); 1883, Yahn v. Ottumwa, 60 Ia. 432, unreason which :lUch a rule fixes into thc law) ; 
15 N. W. 257 (cause 01 horse's fright); 1885, 1913, Estes v. Chicago B. &: Q. R. Co., 159 Ia. 
Moore v. R. Co., 65 Ia. 508, 22 N. W. 650 666,141 N. W. 49 (causeofariver-bar, allowed) ; 
(ability to perform work, excluded); 1885, 1913, State v. Wilson, 157 la. 698, 146 N. W. 
Whitsett v. R. Co., 67 Ia. 154, 25 N. W. 104 337 (whether a woun:led person could have 
(effect of a sudden in~rease of speed); 1885, walked, etc., allowed); 1914, State tl. Hessenius 
State v. Cross, 68 Ia. 192, 26 N. W. 62 (effect 165 la. 415, 146 N. W. 58 ("What in your 
of a shot on flesh); 1886. State t. Hackett, 70 opivion caused the death?" nllowed); 1915, 
la. 451, 30 N. W. 742 (effect of fits, excluded}; Statc v. Gindice, 170 la. 731, 153 N. W. 336 
1887, Forcheimer v. Stewart, 73 la. 218, 32 (whether a wound might have been inflicted by 
N. W. 665, 35 N. W. 148 (whdher hams would a razor, etc., allowed, there being no eye 
endure transportation); 1887, Stat~ I v. witnesses); 1918, Brier v. Chicago R. I. &: P. 
Rainsbarger, 74 la. 204, 37 N. W. 153 (cause R. Co., 183 la. 1212, 168 N. W. :;39 (wioElther a 
of wounds, excluded); 1895, State v. Seymore, wound caused pain, allowed). 
94 Ia. 699, 63 N. W. 661 (cause of a wound): Kamas: 1888, Ball v. Hardesty, 38 Kan. 542 
1899, Brownfield v. R. Co., 107 la. 254, 77 16 Pac. 808 (whether backwater was caused 
N. W. 1038 (whether a brokcn axle might by the defcndant's act); 1889, State v. Jones, 
have derailed a train}; 19GO, Statc :>. Peterson, 41 Kan. 309, 21 Pac. 265 (in::lications of a 
111 la. 647, 82 N. W. 329 (whethcr intercourse gunshDt wound as to thc probable distance of 
against a woman's consent was possible, ex- the assailant); 1898, Erb v. Pop~itz. 59 Kan. 
cluded); 1901, Trott v. R. Co., 115 la. 80. 86 264,52 Pac. 871 (whether a derailment was the 
N. W. 33 (whether an injury could have been result ot a dcfective track; excluded); 1905, 
received with blocked switches); 1903, Snehra Sun. Ins Office v. Westcrn W. M. Co .• 72 Kan. 
v. Manilla, 120 la. 562",95 N. W. 198 (probable 41,82 Pac. 513 (whether wet wool was capable 
or possible cause of a corporal injury), 1905, of spontaneous com!lUstion, allowed); 1912, 
Rietveld v. Wabash R. Co., 129 Ia. 249, 105 State v. Buck, 88 Kan. 114, 127 Pac. 631 (" an 
N. W. 515 (whether a railroad track could be opinion upon the cause of death ••. is ad
seen. allowed) ; 1906, Martin v. Des MoincsE. L. missiblc"). 
Co., 131 la. 724, 106 N. W. 359 (dcath of an Kentucky: 1920. Midkiff v. Carter, 188 K~·. 
employee in all electric light plant; the de- 339, 222 S. W. 92 (that a ditch was not" prac-
fendant claimed that heart disease caused ticahle," from non-experts, excluded). 
death; a question to an expert, whcthcr the Louisiana: 1898. State o. Fontenot, 50 La. 
deceased "reccived an electrical shock before All. 537. 23 So. 634 (whcther cnts in clothing 
he (elI;' was held improper; thin ruling reachcs showed deceased's position, excluded); 1901. 
an extreme of artificial aridity of law; such Statc ~. Breaux, 104 La. 540. 29 So. 222 (how 
decisions show the need of a spiritual irrigation- a wound could have been inflictcd); 1919, 
law. {or re-distributing the fountains of Jus- State 11. Sharp. 145 La. 891, 83 So. 181 (that 
tice); 1906, Kesselring v. Hummer, 1301a. 145, location et!! .• of wound showed suicide to have 
106 N. W. 501 (State ~. Pcterson, 8upra, fol- been impossiblc. allowed). 
lowed: whether conception would be probable M flint': 1835, Cottrill v. Myrick, 12 Me. 230 
upon first intercourse, excluded): 1909. Gray (whether fish would asccnd a stream); 1851, 
11. Chicago R. I. &: P. R. Co., 143 la. 268. 121 State v. Smith. 32 Me. 370 (cause of death) ; 
N. W. 1097 (whether a person could be seen, 1857, State v. Knight, 43 Me. 130 (kind of 
allowed); 1912, Sever 11. Minneapolis &: St. L. weapon causing a wound; whether a wound 
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struction to the jury as to the measure of recovery, excludes from evidence 
a physician's opinion expressed in terms of possibility oilly. This attempt 
could have been selC-inBicted with th'.l right 
hand): 1876. Holden D. Mfg. Co .• 65 Me. 216 
(whether certain logging operations were pos
sible, excluded); 1885, Powers v. Mitchell, 77 
Me. 369 (effect of blows). 

Marylc.nd: 1873, Davis 11. State, 38 Md. 38 
(whether an accidental fall might have caused 
the injury); 1885. Williams 11. Statc, 64 Md. 
392, 1 Atl. 887 (effect of a wound); 1889, 
Baltimore Turnpike v. State, 71 Md. 584, 18 
Atl. 884 (whether a wagon would frighten 
horses, excluded; here the witness had not 
seen the wagon and was asked hypothetically) ; 
18il8, Br.ltimore C. P. R. Co. 1'. Cooney, 87 
Md. 261, 39 Atl. 859 (whether a person could 
ride in 8 certain way on a car); 1900, Balti
more City P. R. Co. v. Tanner, 90 Md. 315, 
45 Atl. 188 (whether the plaintiff's deafness 
was the naturnl and probable result oC the 
accident); 1909, Consolidated G. E. L. & P. 
Co. v. State, 109 l\Id. 186, 72 Atl. 651 (whether 
a lineman could know of danger in "ires, ex
cluded; another backward turn given to the 
Wheel of the Law). 

Massachu8etts: 1851. New England Glass 
CO. D. Lovell, 7 Cush. 321 (whether goods could 
have been lost out of a vessel's hold, if stowed 
there. excluded); 1852, Cook v. Castncr, 9 
Cush. 274 (whether a timber could have been 
taken off without seeing the decay beneath); 
1856, Com. t·. Cooley, 6 Gray 352, 354 (by a 
bystander, who heard nothing, whether he 
was likely to hear anything if said, excluded); 
1856, Robinson 11. R. Co., 7 Gray 93, 96 (as to 
the only Ceasible approach to a place, ex
cluded); 1860. Seaver D. R. Co., 14 Gray 471 
(derailment accident); 1861. Parsons v. 
Ins. Co., 16 Gray 467 (cause oC a leak); 1876, 
Com. D. Piper, 120 Mass. 190 (effect of blows 
on the body); 1896, Com. v. Flynn, 165 Muss. 
153, 42 N. E. 562 (whether a person could 
hav~ been seen); 1897, Tremblay v. M. R. C. 
Co .• 169 Mass. 284. 47 N. E. 1010 (whether 
an arch would have fallen under certain con
ditions); 1899, Knight v. OvellDan W. Co .• 
174 Mass. 455, 5·t N. E. 890 (whether a strain 
was produced OD a pulley); 1900, Welch v. 
R. Co., 176 Mass. 393, 57 N. E. 668 (how far a 
voice could be heard in a stor'W, excluded); 
1902, Lawlor D. Wolff, 180 Mass. 448, 62 N. E. 
973 (pos~ihi1ity of rape against consent. 
excluded); 1904, Baxter II. Gormley, 186 Mass. 
168, 7I N. E. 575 (by a complainant in bas
tardy. that the deCendant was the Cather oC her 
child, allowed); 1905, Gones Il. New BedCord 
Co., 187 Mass. 124, 72 N. E. 840 (whether one's 
hand could be caught in a gear, iC covered, 
allowed); 1906, Erickson Il. American S. &; W. 
Co., 193 Mass. 119, 78 N. E. 761 (cause of 
bursting oC a su-am-pipe, allowed); 1918, 
Duggan D. Bay State St. R. Co., 230 Mass. 370, 
119 N. E. 757 (personal injury; "what would 

you say was thc cause of the accident," 
excluded) ; 1919, Morrissey v. Connecticut 
Valley St. R. Co., 233 Ma~. 5M, 124 N. E. 
435 (how Car the sound oC a street-car could 
be heard on a particular night, held "not 
necessarily incompetent "). 

Michioan: 1IS71, Gilbert v. Kennedy, 22 
Mich. 136 (cattle-Ceeding; estimr.ted growth 
in weight oC cattle); 1874. People v. Morrigan, 
29 Mich. 7 (whether a theCt could have been 
committed in a certain way, excluded); 
1875, People v. Clark, 33 Mich. 119 (physical 
possibility oC sexual intarcourse); 1876, 
Underwood v. Waldron, 33 1\'1ich. 233 (action 
of water upon mortar in a wall, under ccrtain 
circumstances); 1878, BroWllcll 11. People, 
38 Mil'h. 735 (effect of a pistol shot at certain 
distances, excluded); 1885. People v. Hare, 
57 Mich. 512, 24 N. W. 843 ("What caused 
the wound," disallowed, but "What might 
have caused it" was declared proper; because 
" what did cause it was the real question Cm' the 
jury"; in other words, the more useful, the 
less admissible); 1886, People v. Sessions, 58 
Mich. 597. 26 N. W. 291 (cause oC death or 
injury); 1897, Bettys Il. Denver Tp., 115 
Mich. 228, 73 N. W. 1~8 (effect of loosening 
brace-timbers); 1902, Furbush 11. Maryland 
C. Co., 131 Mich. 234. 91 N. W. 135 (whether 
a body could have Callen, etc., not allowed); 
1885. Ge\'eke v. C. R. & I. R. Co., 57 Mich. 
277, 24 N. W. 675 (what caused a horse's 
fright, allowed); 1894, McCullough v. R. Co .. 
101 Mich. 234. 59 N. W. 618 (same); 1905, 
Foster D. East Jordan L. Co., 141 Mich. 316, 
104 N. W. 611 (what caused a horse's Cright, 
allowed); 1909, Potter Il. Grand Trunk W. R. 
Co., 157 Mich. 216, 121 N. W. 808 (possibility 
oC emission oC sparks. allowed); 1914, People 
v. Macgregor, 178 Mich. 436, 144 N. W. 869 
(whether arsenic was the causc of a death, 
allowed); 1917, Tonn v. Michigan C. R. Co., 
195 Mich. 645, 162 N. W.272 (that a properly 
equipped engine would not throw sparks, etc., 
allowed). 

ll,finne.sota: 1875, Hathaway 1>. Brown, 22 
Minn. 214 (whether a cOllversation could have 
been had between two other pcrsons in the 
same room, witho\!·~ the witness knowing it, 
excluded); 1881, Krippner D. Bieble, 28 Minn. 
139,9 N. W. 671 (probable spread oC a stubble 
fire); 1885, Davidson v. R. Co., 34 Minn. 55, 
24 N. W. 324 (probable size and effect of loco
motive sparks); 1893, Watson v. R. Co., 53 
Minn. 551, 554. 55 N. W. 742 (within what 
distance a car could be stopped); 1897, 
Hamberg v. Ins. Co., 68 Minn. 335, 7I N. W. 
388 (whether a fire could have occurred with
out certain results, excluded); 1897, Donnelly 
1>. R. Co., 70 Minn. 278, 73 N. W. 157 (cause 
oC certain ailments. or their possible cause); 
1897. Joyce 1>. R. Co., 70 Minn. 339.73 N. w. 
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to control the course of expert testimony is of course unreasonable in itself. 
But its unsoundness becomes the more notable when the same Court is 

158 (same); 18911. Fonda II. R. Co., 77 Minn. judicial determination to Bet at the actual 
336, 79 N. W. 1043 (whether a team would (acts as much lIS a child'8 game of "muBJPns" 
ha.\·e been seen from a certain point, admitted; reeembles the destiny-directing diplomacy of 
"Hathaway v. Brown . . • seems to lUl\'e Bi.marck); 1915, Thorp II. Metropolitan St. 
become generally ignored by the Bar"); 1902, R. Co., Mo. " 177 S. W. 851 (whethel' 
Akin 11. St. Croix L. Co., 88 Minn. 119, 92 .. fall might have produced the injury, allowed) : 
N. W. 537 (cause of an overflow of water, 1915, Deiner 11. Suter meister, 266 Mo. 50S, 178 
excluded). B. "'. 757 (whether a blow could have caused 

Missouri: 1895, State 11. Gatee, 130 Mo. in~anity, allowed); 1921, Mahany ~. Kanslls 
351, 32 S. W. 971 (whether the defendant C. R. Co., 286 Mo. 601, 228 S. W. 821 (whether 
could have put an article in the room during II limp would be permanent; "possible" 
witness' absence, excluded): 1899, State 11. result, excluded); 1922, Maloney v. United 
McLaughlin, 149 Mo. 19, 50 S. W. 315 (how Railways Co., Mo. ,237 S. W. 509 (by 
far one could walk with a bullet through his a physician, whether certain ar.ts could have 
heart); 1899, Olsen 11. R. Co., 152 Mo. 426, produced certain physical conditions, allowed, 
54 S. W. 470 (how far a gong could be heard); but not whether they did produce them). 
1904, Wood 11. Metropolitan St. R. Co., 181 Mon(ana: 1899, Bramleth. Flick, 23 Mont. 
Mo. 433, 81 S. W. 152 (whethc.~ an injury was 95, 57 Pac. 869 (whether a skilled surveyor 
the cause of a disease. allowed; good opinion could locate a claim by a certain description, 
by Gantt, P. J.); 1904, Redmon 1>. Mlltr()oo excluded); HH9, Kelley n. John R. Daily Co., 
poHtan St. R. Co., 185 Mo. I, 84 S. W. 26 56 Mont. 63, 181 Pac. 326 (medical CJ:pert, 
(similar); 1905. Taylor 11. Grand Ave. R. Co., 8S to cause of illness allowed). 
185 Mo. 239, 54 S. W. 873 (whether certain Nebra:Jka: 1877, Curry 1'. State, 5 Nebr. 417 
injuries .. might. could, or would result in (probable result of personal injuries); 1895, 
paralysis," allowed. but not whether. in the Gran 11. Houston. 45 Nebr. 813. 64 N. W. 245 
particular patient as examined by the physi- (cause of death); 1398. Missouri P. R. Co. v. 
ciano the injuries were the cause of paralysis; Fox, 56 Nebr. 746. 77 N. W. 130 (how a wound 
this quibble is justified by the following refined could have been inflicted. -excluded); 1903. 
distinction: "To the trained legal mind there Fruit Dispatch Co. 1>. Murray, . Nebr. , 
is a very essential difference between permit- Q6 N. W. 83 (effect of shipping decayed with 
ting an expert to give an opinion and permit- sound fruit); 1905, Horst fl. Lev-;s. 71 Nebr. 
ting him to draw a conclusion"; to which it 365, 103 N. W. 460 (whether wounds wers 
may be said that if the "trained legal mind" sufficient to cause death. allowed); 1914, 
signifies one which has been infected by the Clawson n. State. 96 Nebr. 499. 148 N. W. 
rabies of such quibblin~, then the community 524 (by a doctor. whether a wound could have 
now urgently needs a Pasteur process which been made as described by the .iefendant. 
shall stay the ravages of such an affliction in allowed; three judges diss.); 1915. Neal n. 
the profession): 1905, Glasgow 11. Metropoli. Missouri Pac. R. Co .• 98 Nebr. 460. 153 N. W, 
tan St. R. Co., 191 Mo. 347, 89 S. W. 915 492 (where a fire started. excluded). 
(corporal injury; "it was competent for the Nevada: 1882. MeLeod 11. Lee. 17 Nev. 122. 
learned witnesses to state what cause or causes 28 N. W. 124 (a dam as the. "ause or an over· 
might produce such a result, • . . but it VIas flow); 1903. State 11. BuralJi, 27 Nev. 41, 71 
incompetent for them to Bay that in this case Pac. 532 (probable position of assailant from 
the plaintiff's condition was in their opinion appearance of wound); 1915. McLeod 1>. Miller 
the result of the alleged fall." and then !l long & LUJ:, 40 Nev. 447, 153 Pac. 566. 167 Pac. 27 
critique on the tweedledum and tweedledee of (cause of damage to land. CJ:cluded). 
this distinction: it is singular that learned New Hampshire: 1854, Patterson :>. Cole
judges become so absorbed in the wild fancies brook, 29 N. H. 101 (cause of an accident. ez· 
of the Opinion rule that their common sense cluded); 1896, Folsom 1>. R. Co .• 68 N. H. 454. 
is buried for the purposes of justice): 1907, 38 Ati. 209 (HkeHhoocl of a train frightening a 
Smart 11. Kansas City. 208 Mo. 162, 105 S. W. horse in a certain pOsition); 1900. Parent 1>. 

709 (whether a fall did cause a necessity for Nashua Mfg. Co .• 70 N. H. 199, 47 At!. 261 
amputation, and not merely was a sufficient (cause of a loom accident; exduded. the data 
cause, therpfore. improper): 19B. State 1>. not having been proved): 1902. State n. 
Hyde, 234 Mo. 200. 136 S. W. 316 (murder Greenleaf, 71 N. H. 606, 54 At!. 38 (probable 
by pOison; "what that man died from," ex· for!!e and number of blows as inferred from 
eluded; another of these absurd and unpractical bodily appearance). 
mUllZlings of experts); 1911.. McAnany 11. N~ Jersey: 1855. Cook t'. State, 24 N. J. 
Henrici, 238 Mo. 103, 141 S. W. 633 (whether L. 852 (feasibility of a rape under certain 
a crack in a molding must have existed. not circumstances. excluded) ; 1863. Read ... 
allowed; an old-fashioned opinion. typical of Barker, 30 N. J. 379 (capacity of a mill); 1868. 
hundreds, which resemble a /Item practical Cllltner ", Sliker. 33 N. J. 97 of an 
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fOWld ruling, in another line of precedents, that the physician may express 
/J.n opinion as to what might have caused an injury, but not as to what did 
injury); 1895, New Jersey Traction Co. I). 

Brabban, 57 N. J. 601, 32 At!. 217 (possibility 
of eta nding by tho aid of an artificiul leg, ex
c1uded; yet expert evidence of the feasibility 
of working at a trade was declared proper). 

Ne", MexiA:o: WOS, :.lieru v. Terr., :l3 N. M. 
192, 81 Pac. 586 (that a wound was not self
inflicted, allowed). 

New York: 1840, Mayor v. Pentz, 24 Wend. 
673 (whether a fire would have destroyed a 
building if it had not been blown up, ex
cluded) ; 1854, Woodin v. People, 1 Park. Cr. C. 
466 (whl~ther a rape could in certain con
ditions be committ('d, ('xcludcd); 1865, Walsh 
v. Ins. Co., 32 N, Y. 443 (cause of a ship's 
108s); 187.3, Vall Zandt v. Ins. Co., 55 N. Y. 
179 (whether a suicide should be attributed to 
,.:lClant'holia); 1874, Eggler v. People. 56 N. Y. 
642 (whether a particular wonnd WIIS the causo 
of deuth); W90, Young r. Johnson, 123 N. Y. 
232, 25 N. E. :36:1 (first intercourse and 
possibilities of pregnaney); 1899, Cole 11. 

FaIl Brook, C. Co., 159 N. Y.59, 5:3 N. E. 670 
(what symptoms would ordinarily and neces
sarily accompany an injury); 1899, Parish 
v. Baird, 160 N. Y. :302, 54 N. E. 724 (whether 
flagstones could be broken in a certain way, 
exduded): 1901, Peck v. R. Co., 165 N. Y. :347, 
59 N. E. 206 (whether sparks capable of set
ting fire could be thmwn a certain distance, etc.); 
1901, People v. Schmidt" 168 N. Y. 568, 61 N. 
E. 907 (whether a blow 'could have caused an 
injury); 1905, Schutz 11. Union R. Co., 181 N. 
Y. 33, 73 N. E. 491 (cause of a aernilment, 
excluded; whether a car could leave the track 
if properly laid, -:-tc., not allowed); WIO, 
People I). Fiorentino, 197 N. Y. 560, 91 N. E. 
195 (to a defenc!'~nt, on lin issue of self-defence; 
.. Why is your coat cut and there are no cuts 
011 your body?" aIlowl.:d; sensible opinion); 
19B, McRorie v. Monroe, 20:1 N. Y. 426, 9C 
N. E. 724 (cllpacity of a vehicle to make a turn 
in a certain space, allowed); 1914, Marx 11. 

Ontario B. H. & A. Co., 211 N. Y. 33, 105 N. 
E. 97 (" Did this blow cause the injuries?" 
not allowed). 

Nnth Carolina: 1851, State 11. Clark, 12 
Ired. 152 (how a wound had becn mnde); 
1886, State v. Morglln, 95 N. C. 642 (possi
bility of other modes of killing, as indicated by 
certain appearhnces); 1900, Burney I). Allen, 
127 N. C. 476, 37 S. E. 501 (whether the 
testator could Ijave scen the witnesses signing) ; 
1901, State 11. McDowell. 129 N. C. 523, 39 S. 
E. 840 (whether it was light enough to recognize 
deceased); 1903, Cogdell v. R. Co" 132 N. C. 
852, 44 S. E. 618 (whether a plank could have 
homc a mnn, excluded); 1903, State 11. Wilcox, 
132 N. C. 1 ~\!O, 44 S. E. 625 (cause of a wound) ; 
I()')3, Summerlin I). R. Co., 133 N. C. 550, 45 
S. E. 8ilS (whare an injury could have been 
cauaed by II certain fall, ~ excluded on the 

facts); l!lll, Deppe 11. Atlantic C. L. R. Co. 
154 N. C. 523, 70 S. E. 622 (whether steam 
pipes were the cause of a fire, not allowed). 

North Dakota: 1896. Tullis v. Rankin, 6 
N. D. 44, 68 N. W. 187 (malpractice; cause of 
the condition of the limb); 1903, Balding 11. 

Andrews, 12 N. D. 267, 96 N. W. 305 ("the 
fire must hllve COllie thtlt way." excluded); 
1904, Meehan '1'. Great Northern R. Co., 13 
N. D. 432,101 N. W. 183 (cause of a coupling's 
breaking, not allowed); 1920, Lurson 11. 

Ru!!SeIl, N. D. " 176, N. W. 998 (personal 
injury in the nature of spinal llC'urosis; to a 
medical expert, .. Hns it been your experience 
in many of these cuses that if there WIIS a 
verdict for the plaintiff the party recovered 
and would wulk?", ullowed). 

Ohio: 1850, Stewart v. State, 19 Oh. 302, 
307 (whether there was time enough for 1111 

assuiled person to get out of the way); 1877, 
Insurance Co. v. Tobin, :32 Oh. St. 91 (possi
bility of loss of yessel in II certain way); 1897, 
Pittsburg C. C. & St. L. R. Co. 11. Sheppard, 56 
Oh. St. 68, 46 N. E. 61 (effectiveness of the 
hammer-test as a mcans of detecting breaks 
in car-wheels). 

Oklahoma: 1899, Boston v. Hewitt, 8 Ok!. 
.JOl, 58 Pac. 619 ("ffeet of filling a well "ith 
stone); 1913. Miller v. State, 9 Okl. Cr. 255 
1~1 Pac. 717 (that death wus caused by strangu
lation, aIlowed). 

Oregon: 1873, State V. Glass. 5 Or. ill 
(cause of death); 1882, Stute II. Anderson, 10 
Or. 455 (probability of an arcidental shooting 
in a company of huntp..rs, excluded): 1898, 
State V. Barrett, 33 Or. 194,54, Pac. 807 (prob
able position of a body, excluded); 1906, 
State V. White, 48 Or. 416, 87 Pac. 137 (what 
caused an injured man's condition, allowed). 

Pennsylvania: 1839, Wilt 11. Vickers, 8 
Watts, 228 (whether an injury would probably 
heal); 1849, Detweiler I). Groff, 10 Pa. St. 376 
(possibility of working a mill with a certain 
height of water); 1865, Pennsylvania R. Ca. 11. 

Henderson, 51 Pa. :321 (length of probable 
useful survival of deceased father); 1869, 
Sorg v. Congregation, 63 Pa. 161 (cause of the 
fall of a wall); 1876, Continental Ins. CO. V. 

Delpeuch, 82 Pa. 2:36 (action of water currents) ; 
1893, Com. V. Crossmire, 156 Pa. 304, 309, 27 
AU. 40 (cause of dellth). 

Rhode Island: 1898. McGeary I). R. Co., 
21 R. I. 76, 41 Atl. 1007 (whether a witne~s 
was in a position to be able to hear signals. 
excluded). 

South Carolina: 1900, State 11. Taylor, 57 
S. C. 483, 35 S. E. 729 (whether a cry of dis
tl'CSS could have been heard, excluded); 
1903, Stembridge 11. Southen. R. Co., 65 S. C. 
440, 43 S. E. 968 (whether &n injury would 
probably affect other parts of the body); 
1903, State 11. Johnson, 66 S. C. 23, 44 S. E. 
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cause it. In other words, possibility, as affecting c01t8equ.ences, is tabooed, 
and only actuality is to be accepted; but possibility, as affecting caU.Ye8, 

is sanctioned, while actuality is tabooed. 

58 (whether wounds could have been caused be fractured hy hand-pressure); 1899. Baker 
in a certain way); ID03. Hiller v. Southern ~. Sherman. 71 Vt. 439, 46 Atl. 57 (wheth'lf 
R. Co., 67 S. C. ·il!), 46 S. E. 47 (whether a it W!lS feasible to make a road to get ~ertain 
certain shock produ~"d 1\ certain injury. ex- timber) ; W17. Baldwin 1'. Gaines, 92 Vt. 
eluded); 1905, Biggers v. Catawba P. Co., 72 61. 102 At!. 3a8 (whether a leg-injury would 
S. C. 264, 51 S. E. bti2 (whether the danger be produced iu 8 certllin way, allowed). 
could have been avoided, etc.. allowed); Virginia: Hl02, Norfolk R. & L, Co. v. 
1906, Nicklcs v. Seahoard A. Jj. R. Co .• 74 Corletto, 100 Va. 355, 41 S. E. 740 (within 
S. C. 102, 54 S. E. 254. 255 (caufill of n derail- what distance a street car could be stopped) ; 
ment, excluded); )!J06. Fitzgerald v. Langley 1904, Norfolk R. & L. Co. v. Spratley, 103 Va. 
Mfg. Co .• 74 S. C. 232. 54 S. E. 3n (cause of 379, 43 S. E. 502 (probab!e effect of a corporal 
tho shifting of a pulley-belt. excluded); injury, allowcd); W11, Johnson ~. Com .• 
Wll, Hand v. Catawba Power Co .. DO S. C. III Vt:.. 877, 6!! S. E. 1104 (whllt force caused 
281, 73 S. F.. 186 (that a dam "au~ed destruc- an abrasion, allowed); 1916, Virginian R. Co. 
tion of water-power, allowed). II. Bell, 118 Va. 49:!, 87 S. E. 570 (whether a 

South Dakota: 1900, Olson v. R. Co.. 12 blow would suffice to cause a fracture, not 
S. D. 326. 81 N. W. 63·1 (whether a pin could n1lowed). 
have been pulled without injury, excluded); WasMnutlln: 1892, Robinson v. Marino. 3 
1905, Klingaman v. Fish & H. Co., 19 S. D. Wash. 435. 28 Pac. 752 (cause of a wound); 
13il, 102 N. W. 601 (how long an injured con- 1913, Patrick v. Smith, 75 \Vash. 407, 134 
clition would continue. allowed). Pal'. 1076 (<,ause of depletion of well-water). 

Tennessee: 1);35, Eurns ". Welch. 8 Yerg. West Viruinia: 1891, Bowen v.Huntington, 
119 (capacity of !law-mill); 1903, Cumberland 35 W. VII.. 693, 14 S. E. 217 (cause of an injury) ; 
T. & T. Co. v. Doole):, 110 Tenn. 104, 72 1914, State v. Wilson, 7-l W. Va. 772. 83 S. E. 
S. W. 457 (whether 11 fire could ha\'e been 44 (what would be the physical effect of 8 
controlled but for all explosion, not allowed) ; nervous shock, allowed). 
1914, Cumberland Tel. & Tel. Co. 11. Peacher WiscoMin: 1849, Luning v. State, 1 Chand. 
Mill Co., 129 Tenn. 374. 164 S. W. 1145 183 (effect of floods on health of neighborhood. 
(whether a fire was "probably due to the eTorluded); 1864, Curtis v. R. Co., 18 Wis. 
lightning," etc., not allowed for an electrical 315 (effect of weather on fruit, etc.); 1866, 
expert; whether a certain cause .. ClJuld or Blair ~. R. Co., 20 Wis. 262 (probable falling 
mioht produce the condition" is allowable, off of business patton age) ; 1870, Whitney II. 

but not whether it .. probably did"; and so R. Co., 27 Wis. 344 (liability of wool waste to 
the Law again slams the door in the face of spontaneous combustion); 1872, Leopold II. 
Science). Van Kirk, 29 Wis. 555 (cause of goods deter-

Texas: 1870, Shelton v. State, 34 Tex. iorating); 1874. Montgomery v. Scott. 34 
666 (calise of death); 1889, Fort Worth & D. Wis. 344 (effect of a wound upon health); 
C. R. Co. ~. Thompson. 75 Tex. 503, 12 S. W. 1875, Oleson ~. Talford, 37 Wis. 331 (proba-
742 (cause of a derailment); 1908, Metro- bility of a stage-coach tipping over. excluded) ; 
politan Life Ins. Co. v. Wagner, 50 Tex. Civ. 1875, Brabbits v. R. Co., 38 Wis. 293 (effect of a 
App. 233. 109 S. W. 1120 (whether a wound leaky throttle-vnlve); 1879, Wylie Il. Wausau, 
was self-inflicted, excluded, but whether it 48 Wis. 507. 4 N. W. 682 (like Blair Il. R. Co.) ; 
wa5 made with a pen-knife, admitted; another 1880, Sal\'o t. Duncan, 49 Wis. 157. 4 N. W. 
case of tweedledum and tweedledee); 1912, 1074 (possibility of performing a contract); 
Freeman v. Grashel. Tex. Civ. App. • 1882. Bierbach v. Rubber Co., 54 Wis. 212, 11 
145 S. W. 695 (whether a floor depre."5ion WIIS N. W. 514 (like Blair v. R. Co.); 1882. Noonan 
due to uneven rolling of wheels, allowed). Il. State, 55 Wis. 260, 12 N. W. 379 (rape as the 

Vermont: 1846, Clifford r.. Richardson, 18 cause of certain symptoms. excluded);' 1884, 
Vt. 626 (probable amount of work done by a Boyle Il. State, 61 Wis. 447. 21 N. W. 289 
mill); 1862, Fairchild v. Dascomb, 35 Vt. (cause of death, as gathered from an exam-
407 (effect of disease); 1868, Cavendish v. ination of body); 188.5, Rhinehart v. White-
Troy, 41 Vt. 107 (possibility of a fact having head, 64 Wis. 44, 24 N. W. 401 (,,!feet of a 
occurred without coming to the witness' wound); 1893. Vosbury ~. P .. tney. 86 Wis. 
knowledge); 1885, Carr~nter v. Corinth, 58 278, 280, 26 N. W. 480 (cause of a corporal 
Vt. 216 (mode in which a bit could have broken, injury, in action for battery); 1897. Maitland 
excluded); 1886, Bemis v. Bishop, 58 Vt. v. Paper Co .• 97 Wis. 476, 72 N. W. 1124 
640 (sufficiency of a machine for work); (clluse of explosion of glass, excluded); 1904, 
1884, Johnson v. R. Co., 56 Vt. 708 (capacity I.yon 1l. Grand Rapids, 121 Wis. 609, 99 N. W. 
to labor); 1898. State 10. Noakes. 70 Vt. 247, 3ll (cause of a disease, allowed); 1904. 
40 AtI. 249 (whether !Ul infant's skull could Hallum v. Omro, 122 Wis. 337, 99 N. W. 1051 
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This is only one of the many instances in which the subtle mental twist
ings produced by the Opinion rule have reduced this part of the law to a 
congeries of non-sense which is comparable to the incantations of medieval 
sorcerers and sullies the name of Reason. 

§ 1977. of Distance, Time, Speed, Size, Weight, Direction, FOlm, 
Identity, and the Like. The Opinion rule has been used as a bludgeon against 
every conceivable sort of testimony, even against such simple statements 
as estimates of distance, time, size, identity, and the like. Fortunately, 
however, such attempts have been usually unsuccessful in that class of 
cases. The categories of the concededly unimpeachable subjects are vari
ously stated by various judges; merely a. more liberal tendency appears 
in some Courts than in others: 1 

1865, BELWWS, J., in Whittier v. Franklin, 46 N. H. 24: "[The opinions admitted} nrc 
(ormed from mbute peculiarities of fOl'ill, shape, color, sound, etc., that cannot be described 
in human language, so as to convey any accurate impression of the object, and, therefore, 
unless opinions are received there must be 3 failure of evidence. When the facts and pecu
liarities upon which the opinion i.~ formed can be stated and described, they must be, and 
it is then for the jury and not the witness to form an opinion." 

1875, FOSTER, C. J., in Hardy v. Merrill, 56 N. H. 241: "All concede the admissibility 
of the opinions of non-professional men upon 8. great variety of unscientific questions aris
ing every day and in cvery judicial inquiry. These are questions of identity, handwriting, 
quantity, value, weight, measure, time, distance, velocity, form, size, age, strength, heat, 
cold, sickness, and health; questions, also, concerning various mental and moral aspects 
of humanity, such as disposition and temper, anger, fear, excitement, intoxication, veracity, 
general character, and particular phases of character, and other conditions and things, 
both moral and physical, too numerous to mention." 

1886, JOIINSTON, J., in Stale v. Baldwin, 36 Kan. 10, 12 Pac. 318: "Facts which are made 
up of a great variety of circnmstances and a combination of appearances which from the 
infinnity of language cannot properly be described; ... in this category may be placed 
matters involving magnitude or quantities, portions of time, space, motion, gravitation, 
value, a.nd such as relate to the condition or appearance of persons or things." 

The principal categories may be thus roughly classified: 
Distance or Size, of a person, place, or thing; 2 

(that injuries "were liable to be pennanent," Diawnce and Si.-.e: Ala. 1903. Rollings 1.'. 

allov/ed). State. 136 Ala. 126, 34 So. 348 (that persons 
WI/omino: 1899. Ross n. State, 8 Wyo. 351. were near enough to hear abusive langusge) ; 

57 Pac. 924 (whether a Weapon would have Cal. 1907. People II. Be1m. 152 Cal . ./;32, 93 
been seen. had there been one). Pac. 99 (width of a bicycle track. allowed) ; 

§ 1971. 10ther less <!omprehensive but Ga. 1900, Centrlll oC G. R. Co. ~. Bond. III Ga. 
oCten-quoted summaries are these: 1864, 13, 36 S. E. 299 (to what distance a raitroad 
Bellows. J., in Low v. Railroad. 45 N. H. 383 train would throw a person struck while on the 
(" size, weight, distance. speed. idr.ntity, track, not allowed Cor non-experts); La. 1905. 
sound. and the like "); 1875. Endicott. J., State v. Voorhiet', 115 La. 200. 38 So. 964 
in Com. II. Sturtivant, 117 Mass. 122: (" Any (how Car the gun was from the dece~d. aI-
one's opinion ill r.eceivable on a question of lowed): McuB. 1863. Hovey II. Sawyer. 5 All. 
identity as applied to persons, things, animals. 554 (highest part of a hill. excluded); Mich. 
or handwliting. and in regard to size, color. 1895. Wnlker 11. R. Co .• 104 Mich. 606, 62 
weight or objects, and in estimating time and N. W. 1032 (height); Mont. 1922, Jenkins v. 
distances"). Kitsen, Mont. ,205 Pac. 243 (cattle; 

2 In all tbe following citations oC this and opinion excluded, because not on per-
other cases in this Section tbe testimony was sonal knowledge) : Nebr. 1905, Turley v. 
admitted, unless it ill otherwise expressly noted: State, 74 Nebr. 471, 104 N. W. 934 (com-
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Time or Temperature of an occurrence or place; a 
Direction of a sound, blow, or movement.; 4 

Speed of an animal or vehicle;5 , 
Identity of a person or thing.6 

parativc sizc of boot-tracks. allowed); R. I. 
1917. State ~. Deslovers. 40 R. 1. 89. 100 Atl. 
64 (murder; height and weight of deceased) ; 
Vt. 1873. Fulsome v. Concord. 46 "t. 140 
(whether a road was wide enough for two 
\'chicles to pnss). 

3 Time and Temperature: Ala. 1.853. Camp
bell ~. Stnte. 23 Ala. 68 (time of day); Ia. 
1895. Brmm v. R. Co .• 94 In. 309. 62 N. lV. 
737 (dlll'k); Wi8. 1864. Curtis v. R. Co .• IS 
Wis. 315 (temp'.lrature); 187.2. Leopold v. 
Van Kirk. 29 Wis. 554 (same). 

4 Direction (comparc the cascs cited ante. 
§ 660) : Fed. 1886. Hopt v. Utah. 120 U. 5.436. 7 
Sup. 614 (dircction of a blow delivered upon the 
body); Ala. 1886. McKee v. State. 82 Ala. 38. 
2 So. 451 (direction of the blow causing n 
wound. excluded); Cal. 1895. People v. Chin 
Hane. 108 Cal. 597. 41 Pac. 697 (that a pist.ol
shot sounded as thougc fired inside a building: 
the direction of a bullet); 1900. People v. 
Clarke. 130 Cal. 642. 63 Pac. 13S (whether 
shots sounded from in or out 01' a house): 
DClk. 1882. Territory v. Egan. 3 Dak. 127. 13 
N. W. 568 (direction of the blow causing a 
wound. excluded): Pia. 1917. Kersey 1'. State. 
73 Fla. 832. 74 So. !J83 (direction of a gunshot. 
allowed; distinguishing prior cases): Ind. 
Terr. 1904. Wilson v. U. S .• 5 Ind. Terr. 610. 
82 S. W. 924 (position (\f lin ann when wounded: 
excluded): },fal/II. 1875. Com. 1'. Sturtivant. 117 
Mass. 122 (direction of hlood causing a stain. 
excluded); Mi'l8. 1880. DiIlllrd v. State. 58 
Miss. 387 (indications in blood-marks on 
clothes as to position of assailant. excluded) : 
N. H. 1866. State v. Shinbom. 46 N. H. 497 
502 (direction of a sound); N. lof. H105. Miera 
v. Terr., 13 N. M. 192. 81 Pac. 586 (that the 
"ictim shot must have been sitting down. 
allowed); N. Y. 1868. Kennedy 1'. People. 39 
N. Y. 257 (direction of a blow delivered upon 
the body. admitted; position of the body when 
struck. excluded); N. C. 1873. State v. Jones. 
68 N. C. 443. semble (direction of a shot); Oh. 
1849. Steamboat, Clipper ~. Logan. 18 Oh. 394 
(direction of a blow hy a colliding vessel); 
S. C. 1895. State~. Sullivan. 43 S. C. 205, 
21 S. E. 4 (place of an assailant as 
shown by the w()und); Tex. 1859, Cooper v. 
State. 23 Tex. 335 (that the assailant was not 
on eo level with the deceased. exclud~d). 

5 Speed (compare the citations ante. § 571) : 
Ala. 1895. Alabama G. S. R. Co. ~. Hall. 105 
Ala. 599. 17 So. 176 (train); 1903. Mont
gomery St. R. Co. t'. Shanks. 139 Ala. 489. 
37 So. 166 (" it looked very fast." allowed); 
Conn. 1902. Nesbit v. Crosby. 74 Conn. 654. 
51 Atl. 550 (question as to the speed of a horse. 
judged by the sound, allowed); In. 1898. 
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Illinois C. R. Co. v. Ashline.I71 Ill. 313.49 N. E. 
521 (that a train wa.~ running fast); 1899. 
Overtoom v. R. Co. 181 III. 323. 54 N. E. 898 
(same); 1904. Chicago City R. Co. 'D. Bunds. 
210 Ill. 39. 71 N. E. 28 (of a street CIll', al
lowed); 1904. Chicago City R. Co. Il. Matthie
son. 212 IiI. 292. 72 N. E. 443 (that a horse 
.. ran fnst and was wild." allowed); 1906. 
Chicago City R. Co. 1'. McDonough. 221 III. 
69. 77 N. E. 577 (thnt a car was going" at full 
speed," allowed); Ind. 1886. LouisvilJe N, A. 
&: C. R. Co. v. Jones. 108 Ind. 565. 9 N. E. 476 
(train) ; 1888. Evansville &; T. H, R. Co. 11. Crist. 
116 Ind. 457. 19 N. E. 310 (train) ; Mich. 11920. 
Luttenton v. Detroit J. &: C. R. Co., 209 Mich. 
20.176 N. W. 558 (street car); Or. 1915. Mac~hi 
'Il. Portland R. L. & P. Co .• 76 Or 215. 148 Pac. 
72 (that c.'lfS were going .. faster than cars 
ordinarily run in 1'.," allowed; two pages of an 
opinion wasted on this topic); Ut. 1895. 
Chipman 1'. R. Co .• 12 Utah 68, 41 Pac. 562 
(train); Wa"h. 1906. Cook v. Stimson M. Co .• 
41 Wash. 314. S3 Pac. 419 (speed of a train. 
excluded); Wis. IS84. Hoppe 11. R. Co .• 61 
Wis. 369. 21 N. W. 227 (train). 

e Identity (compa.re also the cases involving 
identity in other aepccts. ante. § § 149. 413. 
571. 660): 

ENGLAND: 1874. R. t'. Castro (Tichbome 
Case). charge of Cockburn. C. J. II. 124 
(a question as to whether the defendant 
was Tichborne. excluded. so far as the witn~ 
proposed. not merely to speak of the applll'ent 
snmeness of appearance ~ith the person he 
knew. hut of the gen!!rnl fact of indhidual 
identity on the whole of the case). 

L'SITED STA1'ES: Federal: 1896. Templ'!
tOil r. Luckett. 21 C. C. A. 325. 75 Fed. 2.'>4 
(one who knew the person in question and had 
examined a deed and the rolls of a military 
company where the name appeared in different, 
spellings. not allowed to declare his belil'f of the 
identity of name); Alabama: 1877. Walker 1:. 

State. 58 Ala. 395 (of parcels of wheat); 1882. 
Whizenant II. State. 71 Ala. 383. 384 (that II. 

description of stolen oxen corresponded with 
oxen seen. excluded): 1882. Beale 1'. Posey. 72 
Ala. 332 (of a person. by Ii mode of walking) ; 
1895. Chilton v. State. 105 Ala. 98. 16 So. 797 
(that a ,,('rson's description tallied, excluded) : 
1897. N ew(,l1 t'. Stute. 115 Ala. 54. 22 So. 572 
(of buttons); 1898. Teny t·. State. 118 Ala. 
79. 23 So. 776 (of foot-tracks. excluded); 
1900. Morris I'. State. 124 Ala. 44. 27 So. 336 
(of shoe-tra('ks); 1906. DuBose 11. State. 148 
Ala. 560. 42 So. 862 (that certain tracks were 
the dl'f('ndant's, excluded); 1911. Pope v. 
State. 174 Ala. 63. 57 So. 245 (whether a mule 
would have made track similar to another 
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As to Identity, attention is called to the analysis of this type of inference 
(ante, §§ 410-416); in the particular subject of foot marks (ante, § 413 b) 
some of the exclusionary rulings here noted will thus be better understood. 

track observed. wlowcd; three judges diss.); 
California lR97.: People •. Lovren, 11!l Cal. 
88, 51 Pac. 22 (of the texture and quality of 
cloth); 1906, People II. Gray, 148 Cal. 507, 83 
Pac. 707 (that a person's description tallied, 
excluded on the fact~); Colorado: 1897, 
Askew II. People, 23 Colo. 446, 48 Pac. 524 (of a 
brand or a purt of one); Florida: 1898, 
Roberson II. State, 40 .Fla. 509, 24 So. 474 (of a 
person); 1904, Alford v. State, 47 Fla. 1.36 So. 
436 (buggy-trllcks); 1905, Jordan v. State, 50 
Fla .. 94, 39 So. 155 (person); 1908, Johnson t'. 
State, 55 Fla. 4~. 46 So. 155 (murk in BUnd and 
msde by spur-leather); Georain: 1882, Wig
Rins v. H'.!nson, 68 Ga. 810; Illinoi,: 1888. 
Watt v. People, 126 III. 29, 18 N. E. 340 (of 
hairs); 1890, Ogden II. IlIinois, 134 III. 599, 
25 N. E. 755 (of a voice); 1911, People v. 
Jenning's, 252 III. 534, 96 N. E. 1077 (ex\Jerts 
admitted to interpret fingerprints hy the science 
of dactyl os copy); Indiana: 1901, Keith tI. 

State. 157 Ind. 3i6, 61 N. E. i16 (of a eorpse) ; 
1908, Craig v. State, 171 Ind. 317,!.i6 N. E. 397 
(identity of an assailant): Iowa: 11;80, State 
v. Moelchen, 53 Ia. :no, 312. 5 N. W. 11;6 (of 
shoe-tracks); 1897, State v. Millmeier, 102 Ia. 
692. 72 N. W. 2i5 (of footprints); 1909, State 
•. Whitbeck, 145 In. 29. 123 ~. W. 982 (similar-
ity of hair. by a non-expert. allowed, one of the 
kinds of hair not being at hllnd): Kan8as: 
1874. State v. Folwell, 14 Knn. 110 (wagon); 
1915, State v. Cole, 93 Kan. 819, 1.~0 Pac. 2:l3 
(shocprints and hoofprints); Kelllucky: 18.15, 
Gentry II. McMinnis, 3 Dana 383; IS!),';. 
Shorten v. Judd. 56 Kan. 43, 42 Pac. 337 
(personal resemblance, excluded); Louisiana: 
1905, State v. Hopper, 114 >-'\ .. ~57. 38 So. 452 
(shoeb); 1900. State v. Graham, 116 La. 779, 
41 So. 90 (of shoe-tracks): lIfassachWleU.,: 18li2 
Eddy v. Gray, 4 All. 438 (personal re
semblance, excluded; though it docs not appear 
that the persons compared were both in court) ; 
1869, Corn. v. Pope. 103 Mass. 440 (of foo~ 
prints); 1897, Com. v. Crowley, 167 Mass. 434, 
45 N. E. 766 (" How do you know it was C. that 
struck you?". n\lowed); 1897, Com. v. Kennedy 
170 Mass. 18,48 N. E. 770 (of a person buying 
I1"i~on); Michiuan: 1900. People v. Gotshall, 
123 Mieh. 474, 82 ~. W. 274 (that a person was 
"about the Bame size and height "as defendant 
inadmissible); Mis8issippi: 1920, Herring v. 
State, 122 Miss. 647, 84 So. 699 (murder; 
opinion to identity of foot-aacks, admissible. 
if the witnesses have made a comparison and 
can specify any peculiarity; cases coIlected>; 
Misllouri: 1895, State v. Powers, 130 Mo. 475, 
32 8. W. 984 (of persons); Nebr(JJ$ka: 1901, 
RUMen v State, 62 Nebr. 512, 87 N. W. 344 
(or horse-tracks; excluded); 1902. Russcll I). 

State. 66 Nebr. 497. 92 N. W. 751 (of horse-

tracks, admitted); New Hampahire: 1866. 
State v. Shinborn, 46 N. H. 502, aemble (of .. 
voice); New Jersey: 1905. State v. Miller. 11 
N. J. L. 527. 60 AtI. 202 (spots on clothing): 
New Mexico: 1915, State v. Ancheta, 20 N. M. 
}9, 145 Pac. 1086 (of footprints); New York: 
1878. J\ing v. R. Co., 72 N. Y. 608 
(of a pieee of iron); ,\'orlh Carolina: 1839. 
Deverly v. WiIliams, 4 Dev. & 13. ?:l7; 1880, 
Statl! v. Reitz. 83 No C. £136 (of footprints); 
1918, State v. Spencer. 176 N. C. 709, 97 S. E. 
155 (shoe-tracks); Penrutylrania; 1874, Udder
zook v. Com., 76 l'a. 342, 353 (of a person) ; 
1l;98. Com. v. Farrell, 187 Pa. 408, 41 At!. 382 
(whether two pocketbooks were mended by the 
same person, exeluded); South Carolina: 1899, 
Statc v. Davi~, 55 S. C. 339, 33 S. E. 449 (that 
of shoe-marks us corresponding with certain 
shoes); Tellllessee: 1874, "'oodward v. State, 
4 Haxt. 324 (of a person); Tcxas: here there is 
n pretty body of law about testimony idenli/u
ina by fool-Iracks; it is as curious nnd as in
teresting as SOrI'e of the quaint rituals of the 
Aztec priesthood; they ean perhaps be better 
appreciated in the light of thc comments anlt, 
§ 415; the follo\\ing opinions collect some of 
the cases: 1904, Parker t'. State. 46 Tex. Cr . 
461, 80 S. W. 1008 (similarity of hoot-traelc!, 
exl'1uded. but here beeause the \\itncss hud not 
sufficiently observed, on the principle of § 660, 
nn/e); 1906, Porch v. State, 50 Tex. Cr. 335, 
99 S. W. 102; 1916, Hampton v. State. 78 Tux. 
Cr. 639, 183 S. W. 887 (murder 23 years 
previously; testimony to identity of font
tracks seen and measured 23 years before, ad
mitted); 1919, Mu!'ller r. State. 8,5 Tex. Cr. 
App. 346, 215 S. W. 93 (identity of tracks Clade 
by cattle-thieves; opinion of observers, ad· 
mitted; prior rulings explained); 1921, Mc
Clain v. State, 89 Tex. Cr. 48, 229 S. w. 550 
(larceny of caUle; as to identity of 
.. somethir.g more must appear than a casual 
observation or comparison "); Washington: 
1897. State v. Cu&hing, 17 Wash. 544. 50 Pac. 
512 (correspondence of holes in the deceas..<>d's 
body and clothing); 1905, State v. HutIedge, 
37 Wll8h. 523, 79 Pac. 1123 {p-;iice officer's 
identification of defendants fr'om a descripti')n 
by the person robbed. excluded); Wisc01l.!in: 
Knoll II. State. 55 Wis. 252, 12 N. W. 369 (of 
two specimens of hair IlB coming from the same 
person. excluded); 1905, Roszcayniala v. 
State. 125 Wis. 414, 104 N. W. ll3 (accused). 

For other principles affecting testimoDY to 
identify a peTlon, see allle, §§ 167. 413,660. 

For the presumption from idenlilll of name, 
see 1'Ost, § 2529. 

For the use of peraonal relemblanaa 88 

evidence of palernUll. see ante. §§ 166, 1154. 
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§§ 1933-1978J SUNDRY TOPICS § 1978 

§ 1978. Miscellaneous Topics of Testimony. Further classification of the 
cases arising under the Opinion rule would be unpractical.1 It may be sug-

~ 1978. I In the following citations the § 5876. P. C. § 1048 ("The opinions of expertll 
testimony was admitted. unless it is otherwlse on any question of science. skill. trade. or like 
expressly noted: questions. are always admissible; and such 

ENGLAND: 1821. Redford v. Birley. 1 State opinions may be given on the facts as produclld 
Tr. N. s. 1071. 1134. 1171 (battery in dispersing by othcr witneB8es"); 1881. AUg'.!sta &: L. R. 
a seditious assembly; whether the mob in the Co. v. Dorsey. 68 Ga. 237 (Code section con· 
witness' judgment endangered the public strned ~enerally); 1876. Wynno t .. State. 56 
tranquillity). Ga. 113. 118 (whether cartridges had been 

UNITED STATES: Federal: )89S. Kiesel v.' punctured before firing); 1915. Shiver D. 

Ins. Office. 31 C. C. A. 515. 88 Fed. 243 Tift. 143 Ga. 791. 85 S. E. 1031 (whether a 
(whether a burning roof was standing. not horse was nervous or road worthy. allowed); 
improperly excluded in discretion); 1898. Illinois: 1915. Mahlstedt •. Ideal Lighting 
Fireman's Ins. Co. v. Mohlmann. 33 C. C. A. Co .• 271 Ill. 154. 110 N. E. 795 (death by an 
347,91 Fed. 85 (whether a building overloaded explosion of a gasoline machine; how gasoline 
fell before it was burned. excluded); 1899. might have got into the cellar. allowed): 
Golden Reward M. Co. II. Buxton M. Co .• 38 Indiana: 1882. Bennett •. Needham. 83 Ind. 
C. C. A. 228. 97 Fed. 413 (character of ore 568 (area to be benefited by a ditch); 1883. 
mined); 1018. Erie R. Co. v. Linneltogel. 20 Mills v. Winter. 94 Ind. 332 (whether a person 
C. C. A .• 248 Fed. 389 (that two cars met v.ith was of fickle temper): 1900. Gr~en v. State. 
a "violent crash." allowed): Alabama: 1848. 154 Ind. 655. 57 K. E. 637 (quantity and qual. 
Rembert D. Brown. 14 Ala. 360 (how much corn ity of moon's light); Iowa: 1848. Thomas v. 
per month WllS needed for a plantation); Isett. 1 G. Greene 472 (injury to credit by 
1876. Smith v. State. 55 Ala. 11 (the charge was seizure of goods. excluded): 1870. Crawford 
of selling to a person of "known intemperate II. Wolf. 29 Ia. 5fl7. 573 (profits on a contract. 
habits." and the witness was allowed to testify allowed); 1881. Parkhurst v. Masteller. 57 Ia. 
only to "intemperate habits"): 1877. Camp- 476. 10 N. W. 864 (whether hay was burning. 
bell r. Gilbert. 57 Ala. 568 (whether a guano excluded): 1897. Gould v. Schermer. 101 la. 
benefited a era,,): 11;95. Louis\illc & N. R. Co. 582.70 N. W. 697 (whether a horse blind in one 
P. Binion. 107 Ala. 645. 18 So. 75 (whether a eye was likely to shy. excluded): 1898. 
stuck brake goes off violenlly); 1895. Miller McMahon v. Dubuque. 107 la. 62. 77 N. W. 
Il. State. 107 Ala. 40. 19 So. 37 (that a pistol 517 (that a house was in good repair. excluded) ; 
must be ...... ery close" for the powder to scorch) : 1902. Hollenbeck ". Marion. 116 la. 69. 89 
1896. Shrimpton Co. v. Brice. 109 Ala. 640. N. W. 210 (that water was foul and nasty) 
20 So. 10 (debt on account; "Is that account Kansas: 1889. State v. Jones. 41 Kan. 312 
correct?". held proper); 1898. Wager L. Co. (distance at whi('h shot scatters): 1905. 
Il. Sullivan L. Co .• 120 Ala. 558. 24 So. 949 Atchison. T. &: S. F. R. Co. v. Watson. 71 
(whether timber ""as .. merchantable," al· Knn. 696. 81 Pac. 499 (usual shrinkage of 
lowed. but not whether it was "fit to go on the cattle-weight in transit. allowed): KentlJckv: 
market "); 1905. Baker v. Cotney. 142 Ala. 1869. St. Louis :\1. Life Ins. Co. r. Graves. 6 
666. 38 So. 130 (how much cotton a tract Bush 290 (that no sane man in a Christian 
produced. allowed); Arkamll.!: 1910. Miller country would commit suicide. excluded): 
II. State. 94 Ark. 538. 128 S. W. 353 (whether 1878. Claxton's Adm'r v. R. Co .• 13 Ky. 64~ 
hainl were human. allowed): Cali/omin: (quality of iron): 1895. Com. v. Tatl!. Ky. 
1896. Callan II. Bull. 113 Cal. 593. 45 Pac. 1017 • 33 S. W. 405 (net result of accounts); 
(strength of resistance of timber); Conn,.cti· Louisiana: 1903. State II. WiIlia.ma, 111 La. 
M: 1898. Irving II. Shethar. 71 Conn. 434. 205. 35 So. 521 (that a place WB! a .. gambling. 
42 Atl. 258 (cited ante. § 1918); Florida: 1918. house." etc.): Maine: 1876. State Il. Waleon. 
Hicks v. State. 75 Fla. 311. 78 So. 270 (when a 65 Me. 74 (whether a fire would probably 
person is wounded by a pistol ... just describe spre~d in certain ways. excluded): 1 !lOa. 
• . . the sound that you heard." objected to Boothby r. Lacasse. 94 Me. 392. 47 Atl. 91e 
as calling for opinion: allowrd; is it not a (course of a fire: expert testimony excluded) : 
piece of lamentable incredible futility in a 1903. Ca"en v. Bodwell G. Co .• 97 Me. 381. 54 
system of Evidence that IlUch an objection Atl. 851 (tensile strength of wire cables; a 
should be seriously considered?); Gecrqia: non·expert excluded on the facts); Maryland: 
Code 1896. ~ 528.5, Rev. C. 1910. § 58'14. P. C. 1912. Cecil Paper Co. r. Nesbitt. 117 Md. 69. 
I 1047 (" Where the question under examina· 83 At!. 254 (UllUal conduct of mules. ezcluded) : 
tion and to be decided by the jury is one of MIl.!!achlJllelt&: 1870. Com. ~. Choate. 105 
opinion. any witness may swear to his opinion Mass. 457 (that two broken pieces of stick 
or belief. giving his rClasolls therefor; but if formed originally one piece); 1872. Jordan ~. 
the issue is as to the existence of a fact. the Osgood. 109 Mass. 459. 464 (net amount of 
upinions of ~itnp.sses. generally. are inadmis- Btock on hand as gathered from account
sible"); Code 1895. , 6287. Rev. C. 1910. books); 1813. Com. Il. Dowdican. 114 Mus. 
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§ 1!J78 OPINION RULE [CUAP. LXVI 

gested that the use of these rulings as definite and inflexible precedents 
would indicate a misunderstanding of their effect. They merely illustrate 
the application of the general principle to the fncts of a given case, and their 
employment as permanent, unvarying rules ignores the true significance of 
the general principle. The following passage will sufficiently illustrate the 
orthodox mode of applying the principle to a new instance: 

1875, PARDEE, J., in Clinltm v. Howard, 42 Conn. 294 (admitting the testimony of a 
skilled witness as to whether a certain pile of stones would make horses shy): "It would 
be difficult, if not impossible, to embody in words, so as to be fully understood by the triers, 
8 of all the which make 8 particular pile of stones a source of terror 
to unaccustomed to the sight of such an object. The fright is the result of 
8 combination of forDI, color, and relative position, which would elude the effort of any 
witness clearly and fully to describe. Knowledge of the reasons why one object arouses 
the instinct of fear in a horse and another not, and why the pile of stones should be put 
in one class or the other, is not presumptively within the knowledge of all jurors." 

257 (that the contents of a tumbler looked like 1896. Witmark ~. R. Co., 149 N. Y. 393, 44 
whiskey); 1895. Connelly ~. Woolen Co .• 163 N. E. 78 (stating the results of an arithmetical 
Mass. 156, 39 N. E. 787 (machinery); 1898. calculation that could have becn made by tho 
F1YDn~. B. E. L. Co .• 171 MOM. 395. 50 N. E. Court. held not improper): 1897. Flandreau v. 
937 (mode of stringing clectric wires from polct' Ellsworth. 151 N. Y. 473. 45 N. E. 853 (ton-
across trees; expert not needed); M ichiqan: nage of the hull of a barge); N orlh Carolina: 
1886. POMmore ~. POMmorc Estate. 60 Mich. 1859. State ~. Jacobs. 6 Joncs L. 286 (African 
468. 27 N. W. 601 (whether detached and descent); 1904. Willis v. W. U. Tel. Co .• -
pasted leaves in a note-book belonged there N. C. • 48 S. E. 538 (how much anguish. 
originally. excluded); 1900. People ~. Jones. etc .• he suffered from non-receipt of a telegram. 
124 Mich. 177. 82 N. W. 806 (that tools pro- not allowed); Ohio: 1873. Stambaugh I'. 

duced in court were burglars' tools); Min- Smith. 23 Oh. St. 594 (existence of coal seams) ; 
naClIa: 1886. Peck r. Small. 35 Minn. 466 Oregon: 1907. State v. Remington, cO Or. 99. 
(influence of a person in the community. ex- 91 Pac. 473 (size of a hole which a rifle would 
eluded) ; 1897. Lane~. Agric. Soc .• 67 Minn. 65. make. allowed); Pen7l8yl~ania: 1839. Reed 
69 N. W. 463 (effect of .. track-bolting" in a v. Dick. 8 Watts 481 (whether a cable wns 
running horse; purpose of using blinkers); sound) ; 1898. Fifth Mut. B. Soc. ~. Holt. 184 
1905, State v. Olson. 95 Minn. 104. 103 N. W. Pa. 572. 39 AU. 293 (by a secretary of a socicty 
727 (whether a liquor was intoxicating, whether it had not always recognized 8 person 
allowed); MU8ouri.: 1873. Eyernlan ~. as owner of stock. excluded); South Dakota: 
Sheehan. 52 Mo. 223 (depth of a quantity of 1904. Brady~. Shirley. 18 S. D. 608. 101 N. W. 
stone); MU8U3ippi: 1905. Earp Il. State. 886 (whether a colt was sired by a particular 
Miss. • 38 So. 288 (that the insane do not horse. allowed); Tezaa: 1891. Radam ~. Mi-
kill for money. not allowed); Nebro.aka: 1900. crobe Destroyer Co •• 81 Tex. 131 (whether a 
Bee Pub. Co. v. World Pub. Co .• 59 Nebr. trademark-imitation was calculated to deceive. 
713. 82 N. W. 28 (importance to a newspaper excluded); 1906. LeatheJman II. State. 49 Tex. 
of reputation for solvency. stability. etc.); Cr. 485. 95 S. W. 604 (indictment for vagrancy 
New HamTMhire: 1899. Little v. Head &: D. as a professional gambler; whether he was a 
Co .• 69 N. H. 494. 43 Atl. 619 (sufficiency of a professional gambler. excluded): Vermont: 
hook to sustain a weight); New Jersey: 1898. 1873. Bates~. Sharon, 45 Vt. 481 (indications of 
Bergen Co. T. Co. ~. Bliss. 62 N. J. L. 410, a road, as to being washed out); 1889. Brown 
41 Atl. 837 (how an accident occurred. ex- ~. DOUbleday. 61 Vt. 524. 17 Atl. 135 (shrinkage 
cluded); New York: 1878. King ~. R. Co.. of bark; excluded on the :facts) ; 1895, State v. 
72 N. Y. 608 (whether a piece of iron was Bradley. 61 Vt. 465. 32 Atl. 240 (whether a stain 
cracked; allowed for experts. refused for was of blood); 1898. Morse v. Bruce's Est .• 70 
others); 1879. People ~. Manke. 78 N. Y. 611 Vt. 378. 40 At!. 1034 (certain arithmetical reck-
(whether a paper looked like wadding 8h"t onings. excluded as superfluous); 1899. Baker 
from a gun; undecided); 1884. People v. 11. Sherman. 71 Vt. 439. 46 AU. 57 (counting 
Muller. 96 N. Y. 411 (whether a picture Willi rings in a tree·trunk before the jury. allowed 
obscene. excluded); 1888, Collins v. R. Co.. for an expert); West Viruinia: 1883. Welch ~. 
109 N. Y. 243. 247. 16 N. E. 50 (which of two Ins. Co., 23 W. Va. 305 (combustible peculiar-
f!ngines emitted the more sparks): 1890, Van ities of wool. excluded); Wuconain. 1876. 
Wycklen v. Brooklyn. 118 N. Y. 428. 24 N. E. Wood ~. R. Co .• 40 Wis. 582 (whereabouts in 
179 (tapping of a creek by pipes. excluded); a building a fire excluded). 
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§§ 1980-19861 BOOK I, PAUT II, TITLE IV, SUB-TITLE III § 1980 

TOPIC III: OPINION RULE 
AS APPLIED TO TESTIMONY TO 

MORAL CHARACTER AND PROFESSIONAL SKILL 
, 

CHAPTER I·XvII. 

§ 1980. Introductory. 

I. Bistol'1 and Present State of 
the Law 

a. ENGLAND 

§ 1981. Accused's Moral Character. 
§ 1982. Witness' Character. 

b. UNITED STATES 

§ 1983. Moral Character of Accused, of 

Complainant in Rape, oC Deceased in Homi
cide, and the like. 

§ 1984. Character for Care, Compe
tence, or Professional Skill, as Party or 
Witness. 

§ 1985. Witness' Moral Character. 

2. Policy of the Rule 
§ 1986. Policy of the Exclusionary 

Rule, repudiated. 

§ 1980. Introductol'1. In 1i9S, at the trial of the ardent young Irish 
gentleman, O'Connor, 'On the charge of breach of parole, a galaxy of person
ages famous in history were called to testify to the honor and uprightness of 
the accused. One after another, Erskine, Fox, Sheridan, and Grattan were 
admitted to the box, to e).-press their personal belief in the integrity of their 
friend.1 In 1803, at the trial of Captain Despard, one of the witnesses to 
character was the battIe-scarred veteran of the seas, Lord NelsoIl, who, on 
behalf of an old messmate, testified, not to any reputation, but to his own 
belief founded on long personal intimacy.2 

To-day this is changed. By a rule which is almost universal (in American 
courts, at least), the personal knowledge and belief of the witness to character 
is rigorously excluded, and the community,:~epgt~yon is all that will be 
listened to. The policy of the change' is- highly questionable, but its con
sideration may be deferred for a moment. It is necessary first to examine 
the history of this change and the effects it has left upon the law of to-day. 

Looking at the cases first in England and then in the United States, it 
will be convenient to take up separately the cases of a defendant's character 
and a witness' character. 

§ 1980. 1 1798. O'Connor's Trial. 27 How. 2 1803. Despard's Trial, 28 How. St. Tr. 
St. Tr_ 30 (Thomas Erskine: .. I feel myself not 460 (Vice-Admiral Lord Viscount Nelson: 
only entitled but boUJld upon my oath to BaY. "Wc went on the Spanish Main together, we 
in the face of God and my country, 88 a British slept many nights together in our clothes upOn 
gentleman, which is the best thing any man the ground, we have measured the height of tho 
can be, that he is incapable in my judgment. enemy's wall together; ..• I fonlled the high
of acting with treachery or duplicity to any est opinion of Colonel Despard "), 461 (terti
man, but most of all to those for whom ho Dlony of Sir Evan Nepean: "You will state 
professes friendship and regard"), 42 (Charles your opinion of him from your own knowledge 
J ames Fox), 45 (Richard Brinslc:v Sheridan), of him; tho.t opinion I· understand to be 0. good 
50 (Henry Grattan). 50 (Lord John Russell). one, so far as you have known him?" "Yes"). 
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§ 1981 OPINION RULE 

1. History and Present State of the Law 

a. ENGLAND 

[Ca~p. LXVII 

§ 1981. Accused's Character. a. That the original and unques· 
tioned practice called for and allowed the witness' own belief, founded merely 
on personal intimacy, as to the trait of character in question, and did not 
insist on or necessarily ask for the community's reputation, is clear from the 
following passages: 

1699, Trial of Cou:pcr:J'[ar.~on, Stephetl8, arul Rogers, 13 How. St. Tr. 1180 fT.; murder. 
Sir T. Lane: "I never knew him [Co\'o-pcr] discover any ill-nature in his temper; I thir.k 
he ('anno~ be suspected of this or any other act of barbarity." Mr. Cox: "I have lived by 
him eight or nine years; ... of all men that 1 know, hc would be the last man thnt 1 should 
~lIspect of such e filet as this is; I believe nuthing in the world could move him to entertain 
the least thought of so foul an act .••. I have known Mr. Marson a long time. and had 
always a good opinion of him; I do not helieyc 5000l. would tempt him to do such a fact." 
:'I[ajor Lane: "My Lord, I have known :;\Ir. ~Iarson ever since he wus two years old, and 
never saw him but a civilized man in my life; he was well bred up among us, and I never 
saw him given to debauchery in all my life." 

1794, Tlwmas Ilardy's Trial, 2·1 How. St. 'l'r. 999; John Stete1U1on sworn: "How long 
have you known ~Ir. HaruyY" "About eight or nine years, as near as I can recollect." 
"What character has Mr. Hardy borne during the eight or nine years you have known 
him?" "I have always esit)cmed him as a man of a mild, peaceable disposition." "Have 
you known him well during that time?" "Yes; .•. he always behaved with great upright
lIess as far a.'! I had'occasion to observe him, and I always csteemed him II man of a peaceable, 
mild disposition; and as to moral character, I know no man that goes beyond him." "Has 
that been his general character?" "It has been as far as I ever knew; I ni!ver heard any
thing to the contrary." Alc:r:andcr Gredd sworn; he knew Mr. H. intimately: "Has he been 
II peaceable, orderly man?" "As far as evcr I saw." "Have you known him wcll during 
this time?" "Yes, as a neighbor constantly." "Is this his g('neral cbaracter?" "It is, 
as far as I ever heard." 

1808, Alexander Darison'" Trial. 31 How. St. Tr. 186; il'aud in public accounts; Lord 
.Moira sworn: "Had your lordship [as general-in-command, Mr. D. being commissary
general] an opportunity of observing his public conduct?" "His conduct was clear and 
punctual, answering every expectation I had fOl'lI1ed. strictly delicate in refusing emoluments 
which he might well have claimed." "From your lordship's general knowledge of his con
duct, is he a person whom your lordship would think capable of committing a fraud?" 
"Certainly not." [After an interruption on another point.] Lord ELLE!';BOROUGH: "The 
correct inquiry is as to the general character of the accused, and whether the witness thinks 
him likely to be guilty of the offense charged in the indictment." Sir Arulrew Hammond 
sworn; Lord ELLE:-ononOl:GU: "From your knowledge of l\Jr. Davison's character and 
conduct, do YOIl think him capable of committing a fraud?" "I should have thought him 
the last man in the world that would have attempted anything of the kind, or even to have 
been a cause of it." Mr. Jamcs Davidson sworn: "From all that you have observed of 
him [~lr. D.J and all that YOIl have known and heard of him, what is your opinion of his 
general character?" "You say 'known and heard;' all that I haVe l.'7Wwn of him is that he 
has becn an honest mun, an honest dealer with me as a merchant." "From what you have 
hcard in the world at large, what is your opinion of him?" "There are 11 variety of reports 
concerning nIr. Davison; those I know only as the world knows; but as to his dealings 
with me, I always found him an honorable and honest man." 

1831, Lord TENTERDEN, C. J., in R. v. Cobbett, 2 State Tr. N. s. ;89,873: "The proper 
'Jl? - .. 
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§§ 1980-1986] CHARACTER § 1981 

inquiry for a gentleman who has known Mr. C. lllany years is as to his general character, 
not as to any individual or particular acts .... You may ask persons who have been 
acquainted with you what their opinion is of your character and your views on subjects 
connected with this publication;" then witnesses testify, e. g., "I have known him per
sonally for five years, and I think him quite the reverse of a man likely to incite the laborers 
to outragft." 

The constant practice in the State Trials illustrates this, in the earlier 
centuries 1 as well as in the 1800s.2 

A few features of this orthodox practice may now be noticed. 
b. The only doubt was as to whether the witness must stop with the speci

fication of abstract qualities, or could go 011 to speak specifically as to the 
defendant's likelihood to commit the crime in question; i. e. whether, instead 
of merely asking, "Is he to your knowledge a man of peaceable disposition?" 
the further inquiry was allowable, "Is he in your judgment a man likely to 
have raised a disturbance Of' committed an act of violence?" The latter 
form of question, as involving an opinion on the merits, was excluded in 
1 i94, in these words: 

li94, EYRE, L. C. J., in Hardy's TrWl, supra: "I have often heard it put, and often 
heard it objected to. It is certainly not a strictly regular question. You are to ask his 
general character, and from thence the jury are to conclude whether a man of such a 
character would commit such an offense. At the sallle time, in justice to the question, 
I must say I have known it asked .8 hundred times; I .have very often objected to it 
myself." 

On the other hand, in 1808, throughout Davison's Trial (8upra), Lord Ellenw 

borough sanctioned that form of question, under the following ruling: "The 

§ 1981. 1 1685, Fernley's· Trial, 11 How. Tr. 745; Byrne's Trial, 28 How. St. Tr. 830; 
St., Tr. 406, 435; 1696, Sir John Frcind's Kilien's Trial, 28 How. St. Tr. 1037, 1038; 
Trial, 13 How. St. Tr. 40, 41, 42, 43; 1696, Dor:!n's Trial, 28 How. St. Tr. 1067; Don
Lowick's Trial, 13 How. St. Tr. 291, 299; nelly's Trial, 28 How. St. Tr. 1091; Meln-
1696, Butler's Trial, 13 How. St. Tt. 1260, Tosh's Trial, 28 How. St. Tr. 1230, 1237; 
1261; 1702, Swendsen'S Trial, 14 How. St. Tr. Keenan's Trial, 28 How. St. Tr. 1264; Red-
5S9, 590; 1704, Denew's Trial, 14 How. St. mond's Trial,28 How. St. Tr. 1306, 1307; 
Tr. 931, 932; 1710, Willis' Trial, IS_How. St. 1804, Cobbett's Trial, 29 How. St. Tr. 45, 46; 
Tr. 630, 638; 1729, Huggill!:' Trial, 17 How. 1805, Picton's Trial, :W How. St. Tr. 259; 
St. Tr. 349-354; Acton's Trial, 17 How. St. Tr. 1807, Draper's Trial, 30 How. St. Tr. 1017-
600; 1741, Captain Goodere's Trial, 17 How. 1022; 1817, Turner'S Trial, 32 How. St. Tr. 
St. Tr. 1061-1063; White's Trial, 17 How. St. 1058; Weightman's Trial, 32 How. St. Tr. 
'l'r. 1088; 1753, Murphy's Trial, 19 How. 1382; 1839, U. r. Collins, :3 State Tr. N. s. 
St. Tr. 725; 1758, Barnard's Trial, 19 How. 1149, 1170. 1174; R. r. Lo'·ct!, 3 State fi. 
St. Tr. 833, 834, 835, 837, 838, 840, 841; 1754, 1177, 1185; 1839. R. r. Fro:;t. -I State Tr. 85, 
Canning's Trial, 19 How. St. Tr. 467, 504, 591 ; 214, 370; 1843, R. r. O'Connor, 4 State Tr. 
1773, Fabrigas 1>. !\{:)styn, 20 How. St. Tr. g.t: 935, 1161 ("From your knowledge of me for 
1775, Fowke's Trial, 20 How. St. Tr. 1184; eight years, do you tlrink I would do anything 
1780, Anoll., McNally's Evidence, 323; 1783, calculatcd to lead to 1\ br('ach of the peace 
Dean of St. Asaph's Trial, 21 How. St. Tr. through any pecuniary Illoth'e?"); 1848, R. 
932,933; 1783, Bembridge's Trial. 22 How, St. 11. Fussell, 6 State Tr. 723, 759; 1848, R. 
Tr. 66,67; 1798, Sheares' Trial, 27 How. St. Tr, 1>. Duffy, 7 Stute Tr. 795, 928; 1848, R.I>. 
32:3, :362; Byrne's Trial, 27 How. 8t. Tr. 504. Dowling, 7 State Tr. 382, 454; 1848, R. r. 

% 1802, Wall's Trial, 28 How. St. Tr. 137; O'Donnell, 7 State Tr. 637, 698 ('. \Yhat in 
1802, Macfarlane's "1'rial, 28 How. St. Tr. your opinion is his character for peacefulness 
305; 1803, Hedge's Trial, 28 How. St. Tr. and good behavior?" .. I hu,·c always believed 
1402, 1403; Keamey's Trial, 28 How. St. him to 00 a peaceful and well-behaved man "). 
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§ 1981 OPINION RULE [CHAP. LXVII 

correct inquiry is as to the general character of the accused, and whether 
the witness thinks him likely to be guilty 01 the offense charged in the in
formation." The truth is that Lord Ellenborough's form of question had 
always been an orthodox one, and it was only towards the end of the cen
tur~' that the unfounded doubt arose.3 

c. The doctrine that particular acts could not be spoken of had very early 
been enunciated for testimony to a witness' character,4 but was not then fully 
established for testimony to a defendant's character,6 especially for testimony 
detailing his good deeds (as the above quotations show),6 and it is the judicial 
endeavor to enforce this prohibition that has sometimes been misunderstood 
as directed to the present subject, with which, of course, it has nothing 
to do.; 

d. The hesitation, if aIW, was as to receiving reputation, and not as to 
personal knowledge, as is seen clearly in the quotation from O'Connor's 
Trial,S and is discernible also in Hardy's and Hedge's Trials.9 The witness 
constantly spoke from personal knO\vledge alone, and often (though less fre
quentl~·) from personal knowledge plus reputation; but to speak from repu
tation alone is regarded in the liOOs as improper. lO On this point the law 
afterwards changed and allowed reputation alone; 11 but the earlier practice 
thus shows that it was only reputation, and not personal acquaintance, that 
could be attended by any suspicion of its orthodo" .. y. 

e. The term" character" was normally applied to the actual qualities, and 
not to the community's estimate of these qualities,12 as the preceding quota
tions show. l\'[oreO\'er, the term" general character" while it was sometimes 
applied to the latter, to distinguish it from the former when spoken of at the 
same time (as in Hardy's Trial, quoted mpra), was also and commonly ap
plied to the former alone, especially either to make the second distinction 
(in b, 8upra), or to distinguish (as in c, 8upra) the" general" traits themselves 
from the" particular" acts instancing them. This latter meaning (i. e. gen
eral disposition as opposed to the inadmissible particular acts showing it) 

3 A.~ the following cases show: 1683, it"); 1798, O'Connor's Trial: 28 How. St. Tr. 
Ward's Trial, 9 How. St. Tr. 299, 330 (perjury; 39, 42 (quoted 8upra); 1831, R. 11. Cobbett, 
"Do you think he would forswear himself? ") ; 2 State Tr. N. s. 789, 876 (testimony that the 
1696. Butler's Trial, 13 How. St. Tr. 1260, defendant was not" likely to incite the laborers 

• 
1261 (" Whether you think she would be guilty to outrage"). 
of such a forgery?" .. I cannot believe she 4 Ante, §§ 979, 987. 
would "); 17(H, Denew's Trial, 14 How. St. Tr. 'Ante, § 194. 
931, 932 (murder; to defendant's witness: 5 Ante, § 195. 
"Do YOII think he would have been guilty of 7 Compare the quotations nest ensuing, 
an assassination?" .. No, indeed I do not ") ; Bupra. 
1723, Bishop Atterbury's Trial, 16 How. St. 8 Quoted post, § 1982. 
Tr. 323. 572 (Alexander Pope, then engaged on 9 Quot~d ante, this section. 
his Odyssey translation. was called to gi\'e 10 On this point, compare also thequotatioll 
the uccused a good <"haracter and was asked post, § 1982, (or witness' character. 
"whether he suspected the Bishop was 11 Ante, § 1610. 
engaged in such IIIutters as were laid to his 12 This should be clearly realized. What-
churge"); 1783, Deun of St. Asaph's Trial, ever ambiguities the phrase "general char-
21 How. St. 'fr. 932 C" Do you think him likely acter" had, .. character" meant just what it 
to be a man to stir up sedition?" "Far from seems to mean. Compare what is said as to 
it; I think him one of the first that would.queU this distinction, ante. § 1608. 
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seems to have been the original and llatural source of the phrase and the 
orthodox application of it. This point, important in clearing up obscurities, 
is made evident by the following passage: 13 

1722, Layer'a Trial, 16 How. St. Tr .. 246; various discreditable facts being offered to 
discredit a witness, he was stopped, on objection, L. C. J. Pn.~TT (to conn3ei): "Mr. 
Hungerford, you kllow what the rule of practice and evidence is, when objectiol15 are made 

.. to credit and reputation of the witness; you cannot charge him with part1cular offenses. 
For if that were to be allowed, it would be impo~siLle for a man to defend himself. You 
nre not to examine to the particular facta to charge the reputation of any witness. but only 
in general you are to ask what his character a7ul reputation is .... You know, if there be 
any objection to him, to his g~'nCral character, he can answer them; but if objections are 
grounded on particular charge.y of his being a base, an infamous, and an ill man, not having 
any notice of this, it is impossible for him to defend himself." 14 

When it is remembered that up to this time nobody questioned the 
propriety of calling for personal knowledge as to actual character, it will 
easily be seen that "general character" could usually mean only one 
thing, viz.: the general or abstract trait as distinguished from particular 
instances of it. 

We are now in a position to understand the remark of Lord Ellenborough, 
C. J., in Jones' Trial: 15 "It is reputation; it is not what a person knows." 
This was called forth by the persistent attempt of counsel to bring out par
ticular facts showing honesty, in violation of the above rule. The remark 
is easily interpreted in that sense in the light of the same judge's clear opinion 
and practice in Davison's TriaJ,16 in the preceding year, when he freely 
allowed the witnesses to speak from personal knowledge only, and distinctly 
sanctioned the question "whether he thinks him likely to be guilty of the 
oft'ence charged," and there used the term "general character" simply as 
distinguished from particular acts. But the isolated phrase above in Jones' 
Trial somehow caught the attention of later treatise-writers, and, being 
misunderstood, has proved a great stumbling-block; for example, in the 
argument of counsel in R. v. Rowton,17 where Mr. Taylor truly said: "There 
is only one judicial authority to exclude individual opi.'1ion, and that is 
what Lord Ellenborough. said in R. v. Joncs"; and that, he might have 
added, was really no authority if rightly understood. 

f. The practice and the rule in England to the middle of the 1800s are 
thus plain. The statements of the carly and classical writers (all writing 
from experience at the bar) are equally clear when we understand the usage 
of the term "character" in this connection.ls That personal belief, estimate, 
opinion, or knowledge under whatever name was proper and unques-

13 Itwics Bre use<!" 'to 'elucidate the'- em
J,hnsis. 

14 So also: 1780, Maskall's Trial. 21 How. 
:-'t. Tr. 667; 1817. R. v. Watson. 2 Stark. 
149; 1831. R. 1). Cobbett. 2 State Tr. N. B. 
7"9, 875. 

1$ 31 How. St. 'fro 310 (1809). 

Ie Quoted supra. in this section. 
17 Post, § 1982. 
IS 1801. Peake. E\·idence. 2d ed., 8; 1802. 

McNally. EvidcncE'. 324; 1814. Phiilipps, E\i
dence. 1st cd .• 72. 108; 1824. Starkie. Evi
dence. 1st ed .• II. 366. 

215 



§ 1981 OPINION RULE [CHAp. LXVII 

tionable testimony to character seems clear enough as the law and the prac
tice throughout this whole period. 

g. In 1865 came the decisi.on in H.. v. Rowton,19 surprising the profession,20 
and ignoring the long record of precedents.21 The effect of R. v. Rowton is 
to exclude testimony founded exclusively on personal knowledge, and to re
quire the question in form to be directed to reputation nlone. The ruling, 
it seems, has been seldom acted on in practice.20 

§ 1982. Witness' Character. There was in thought and in legal rule, 
under the original and orthodox practice, no different attitude towards proof 
of a witne8s' character. The witness to such character, as the following quo
tations illustrate, constantly, if not usually, spoke from a personal acquaint
ance; reputation was often, if not commonly, ignored: 

1692, Duke of Norfolk's Dirorce Suit, 12 How. St. Tr. 899,919: "Witnesses produced 
to the credit of Rowland Owen [witness]; Edward Sylrester saith: He hath known Row
land Owen three or four years, lind he hath trusted him in business, and he hath ever been 
vcry faithful; he hath trusted him in stores to the king, and he might have embC2zlcd, 
but ever found him hon~st, and he hath had three or four thousand pounds' worth of goods 
that he might have embezzled, and hath had opportunities of doing ill things, but he nc,·er 
did; he hath trusted him ,~;th everything he hath; he hath had more than twenty pounds 
embezzled by others, but he never embezzled a halfpenny." 1 

li22, Layer's Trial, 16 How. St. '1'1'. 253; Counsel: "Is he a man as may be believed, 
even upon his oath, or not?" Witness: "I must tell you that I found him in so many mis
takes about his own wife that, by God, I would not take his word for a halfpenny." Counsel: 
"Go 011, but don't swear 'by God' any more." 

19 Leigh & C. 520, 10 Cox Cr. 25, with two 
judges dissenting. 

20 See the remarks of MI'. J. Stephen, in his 
Digest of Evidcnce, 3d cd., Note XXV. 

:u The opinion of Cockburn, C. J., for the 
majority, docs not cite a single precedent in its 
favor or discuss the question of policy, and 
even admits that .. the strict rule is often ex
ceeded in practice," and the conclusion seems 
to have been reached in a doctrinaire fashion, 
by attributing a su·pposed meaning to .. char
acter," which, as above shown, it docs not 
have. The completeness of the historical 
misunderstanding in the mind of the learned 
but dogmatic Chicf Jnstice may be judged 
from his follo\\;ng statemcnt, which should 
be compared with the preccdi:Jg list of cita
tions: .. No one has cyer heard the qucstion, 
• What is the tendency and disposit,ion of the 
prisoner's mind'!' put directly." The Chief 
Justice's citation of Phillipps on Evidence seems 
to show that he reached his conclusion solely on 
that authority, the frailty of which. may be 
seen in a few words. In the first edition, of 
1814, at p. 72, was the following passage, quite 
eonsi.tent with the law ns explained above: 
,. In trials for felony the prisoner is always per
mitted to call witnesses to his general' charac
ter·'; repeated in substance up to the 3d 
edition; then. in the 4th, in 1820, comes the 
following ilUlertion: .. What, then, is evidence 

• 

of general character? One medium of proof 
is by showing how the person stands in general 
estimation; proof that he_is reJ...lted to be 
honest is evidence of his character for honesty, 
Ilnd the species of evidence most commonly 
resorted to in such inquiries. It frequently 
occurs that witnesses, after speaking to tho 
general opinion of the prisoner's character, 
st:Lte their personal experience of his honesty; 
and this statement is admitted, rather from 
favor to the prisoner, thun strictly as evidence 
of general character." This passage is made 
more emphatic in Juter editions, ending with 
the 10th (I, 507) in 1852. But not a single 
authority was "ouchsufed for the above 
passage until in 1824, in the 6th edition, R. t? 

Jones, the Hingle misleading utterance, above 
explained, was referred to; and, in spite of 
the score of instances in the 1800s alone, no 
other citation vas made, nor could be, indeed, 
to justify that :)assage. Thus, curiollsly and 
unfortunately elough, the law of England as 
repeatedly deell'red for two centuries wns over
turned by a passage invented and inserted by 
a text-writer l\;thout the citation of a single 
precedent. 

§ 1982. 1 Earlier precedent>.! in the same 
century are: 1664, Turner's Trial, 6 How. St. 
Tr. 565, 607; 1680, Earl of Stafford's Trial, 
7 Hvw, St. Tr. 1293, 1457. 
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1725, Lord Chancellor Macclesfield's Trial, 16 How. St. Tr. 1239; Common Serjeant: "We 
desire that Mr. Price may give your Lordships an account of what he knows of the character 
of Mr. Cothingham and how long he hath known him." Mr. Price: "My lords, 1 havc 
known him upwards of twenty years; I never knew anybody say anything amiss of him . 
• • . I know no man in his place behaved himself better than he hath done." Common 
Serjeant: "We desire to ask not only to what Mr. Pricc's opinion is, but to what is the opin
ion of others, as to his general charact('r." Mr. Price: "I believe, if you ask his character 
of an hundred people, ninety of them will. give him rather a greater character." 

li9S, O'Connor's Trial, 2i How. St. Tr. 32; Mr. Dallas: "Does your lordship (the wit
ness, Earl of Moira) know a person of the name of Dutton, a quartermaster in the artil
lery?" "I have heard of him, I do not know him." "Does your lordship know what is 
his general character?" "l\1r. Garrow: "His lorsdhip says that all he knows of Dutton's 
character is from hearing. . . . The constant practice, where character has been inquired 
into, has been to put the question thus: Are you ill.'t{uainted with such a person? From 
your acquaintance with him, what is his general character? Hut I never heard that when 
a witness says, 'I do not know the person, but have heard of him,' that then it was asked, 
'What have you heard of his reputation?)I' Mr. Dallas: .. I admit that hearsay 'rould not 
be evidence of any particular fact. But... I take it to he perfectly clear that it is no 

• 

objection in this case, to an account of character, to say that it amounts only to hearsay; 
because when one man gives the character of Illlother. it must be that which he has h'~arrl 
from others, for it ell."tends beyond his own knowledge, and the question is generally put to 
an extent beyond his own knowledge." l\Ir. Justice BULLElt: "Did you ever hear that 
asked when the witness said he knew nothiug about the person?" Mr . .Justice HEATH: 

"I t must be founded in personal knowledge." l\Ir. Justice LA WRE:-ICE: "Thp. question is 
always put in this way: 'Do you know the witness? Yes. Then, what do you know of 
him?'" .Mr. Dallas: "It is my duty to a~quiesce." 

This was the established practice of the liOOs2 as well as of the I80r-
o • • • 

Some things are clear from these precedents: 
a. The terms .. character" and .. general character" are used more or Ie::: 

flexibly, but do not have an orthodox meaning of .. reputation." \Yhat hD 

21742. Annesle:;,'s Trial. 17 How. St. Tr. 
1132; 1744. Earl of Anglesea's Trial, 18 How. 
St. Tr. 273; 175·1, Canning's Trial, 19 How. St. 
Tr. 589, 595; 1797, Curty's Trial, 26_ How. 
St. Tr. 900; 1798, Bond's Trial, 27 How. St. 
Tr. 580, 584, 586, 588. 

a 1802, Wall's Trial, 28 How. St. Tr. 142; 
1802, R. v. Taylor, cited in McNally, Evidence, 
261, per Buller, J. (" swep.:-!ng that from what 
they had observed in his conversation and 
m!mners they would no', believe him on oath ") ; 
1802, Mawson v. Hartsink, 4 Esp. 102, .Lord 
Kenyon, C. J. ("He was asked as to his knowl
edge of L., and whetheI' he would believe him 
on oath "); 1804, Carlos v. Brook, 10 Ves. Jr. 
49, Lord Eldon, L. C. ("whether he would be
lieve that man upon his oath "); 1805, R. v. 
Rudge, Peake Add. Cas. 232, Luwrence, J. 
(" by general evidence of persons who were 
acquainted with him itS to their belief of his 
credibility on oath "); lS06, McDonough's 
Trial. 30 How. St. Tr. 20; The Threahers' 
Trials, 30 How. St. Tr. 214; 1805, Picton's 
'frial, 30 How. St. Tr. 259; 1813, Plumer, V. 
C., in Watmore v. Dickinson, 2 Ves. & B. 26~ 

(" The only proper question .IS ~.Ir. Cooke hu 
obsen'ed, is whether the witnei.s j~ worthy 01 
belief upon his oath "); ISH. Anoll .• II \'es. & 
B. 93 (an affidavit discrediting by particu1 

facts was taken olI the file; Eldon, L. ( 
.. You may ask, whether the wit.ness is to iJ 
believed upon hb oath; which is the'· .. ' ,Ursl' 
at law, not going to particular facUl"); 181i, 
R. II. Watson. 2 ~tark. Iii'!. 32 HO\\':St, 'l'r. 405 
(Abbott, J,: "The usnnl question pu' , r the 
purpose of discrediting the tcstimc" ,r a 
witness is, 1 {ould you believe that • tness 
upon his oa1 ?" Bayley, J.: "The W '.!least's . 
may stato tl. t he is not It man t,,~h.· I:,~lieved 
upon his oat "); 1817, R. ll. Cl.lrk ~ Stark. 
241, Holroy.' . J. (after discreditip evidence 
of imprisollT ~nt, the superintendent of the 
House of R, 'ugll was .allowed 'to -peak to the 
witncss' gooJ eh: rueter while II,ere); 1817, 
f rp v. Seogiug Tl')lt N. P. 5~1, Gibbs, C. J. 
( hen you endeuvor to de:.troy the credit 
, !\ witneBll, you are pel mil ~ed to call other 

tnesses who know him, and to ask them this 
ICral question. Would you believe sllch a 

. .n upon his oath? • • . As no man is to 

~J.7 
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laid (ante, I , ,), applies equally to the terms 88 used. More-
over, alonc, as O'Connor's Trial shows, was not regarded as 

penonol knowledge was the requirement.4 

6. The only doubt was whether, since credibmty WIS the important thing 
in a witness, the attack could be made his II general "i. t. 
his qualities IlS a man generally " or upon the trait of credi-

TOWllrdS the end of the 1 the opinion grew up that this II general 
character" (i. e. a" a whole) had nothing to do with his credibility, and that 
the testimony Blust be to the latter quality only.6 But 
a was reached, and the witness "as allowed to employ 
his knowledge of this II general" and to it before the Court 
with reference to credibility, i. e, to say whether he would believe 
the other upon oatb.' The important thing here is that it was 
thnt tlt\, witness spoke perllOnal knowledge, and the controversy was 
:;illlply whetber the statement of bis experience should deal with tbe man's 
, ,.1 or bad qualities as a wbole, or with only the of credi
I· t\,. upon oath. 

I Weare now in a position to understand the language of the classical 
t.reati ·writers of the early 1800s. In Phillipps' passage, lor instant.'e,7 so 
(.ft P.!l t tetl in this country, he used "general cbaracter," nol in the sense 
of ",rep" tioll," but of general traits or qualities as distinguished from par-

I If· t1c;fmitt. dt~troy • witDMI' ebaracter 
\ .i')l(IU~ ha\ . t ouods to Rate why he thinb 
hl,l" IIOI'I'on.b .' .ff:dit.)'Ou may uk him hiI 
mean.:- 0)\ kno, ,edge nnd hi. I'UIIODI 01 die

":. 18~t'. Thietlewood'aTriaI, 33 Bow. 
St. Tr. Su.,. n~\';dsoll's 'I'riaI, 33 How. 8t. Tr. 

, ' ltW. 1-11\ 1, lS?4. MIlY ~. BlOwa, 3 B. a: C. 
128, Bayl~), X,;" ','hen tho oIa witnell 
is obj~:I to, g.o11..,l 'u evidcnne tbat be ill DOt 
to be belie vr,d .~n o~t; \ is ndmiNible; but.pe-
! evidenCe! hI lba~ ·~t Borne he bad 

-~«I)IImUimDi' itted a-ij~rtk\l: n' crimo not . 
lible"); 1830, n,. r. !3is~·ham, 4 C. a: P. 392, 
Garrow, D. (ropt\r.!inting the 8uggeltion tbat 
a Clha."'aCter-witu\'rA~ mu~t t.R vc hen rd the im-
pea ..... wit_ d<4l1l:' p.l ,~11 oath at 

: "You ba,,'C ~HIII"-U bim three )pea .. ; 
ba"e )'011 .. ,web • ~",v\l'l.·dRC of his !lenn 
eharaeter and «Inciv d t)". 'vou "an cOlllCien
tiou. 'IIO!n wh:.t ')U know of him, 
it is ia:poIIibl •. toplnce tl,l) J.-ast rdianc", on 
the truth 01 &D7, Itatel'll'n, tlw t he l11ay 

"Y.'~: . 1iS:{3; R. ~. Hemp, 5 
C. a: P. DeIImu. 1" (' .. 1, 'the question 
"whether from bavine ht,urQ' l\f, J. IP\'c falSI) 
evideaae on ,the trial of II forI.... muse, 00 

lIIat hiI teltimU1>Y ~""\I' he relied 
" " ... I on, ... _CI!, ... e. • tIM que.\til •. , ,.ll?wed: 

.. FiORI wbat )'011 know 01 ttl/! ,-J.l1Tnr-
ter 01 Mr. J., ,jri'''~D o&\i: 7") i 
1833, R. •. Nleho,:. 5 C, &; ~ •. ooa, PerU. J. 
(wbether til",; wib ..... ~· - in q\ll'titio. .. , , .. ere "",I v., bIId clauacter" 1 od lI'hll'tMr ,. he waul. 

• 

, . 

, 

.. 

believe tbOlt! penons on their oath." i al· 
lowed); IN3. R. •• Til!linaton, I COli Cr, 4S, 
Abiqer, C. B., .embk; 1848, R ••• Duly, 7 
State Tr. R. M. 795. 897. 

• The lollowiq Ibow this as tho 
hlRorieal : 168t, Rosewell'lI 
'I'riaI, 10 Bow. 8t. 147, 230 (" Do you know 
thi. of your owa luaowledge? For we mu~t 
not bear evidence to take away people's 
reputation by bl!lllU)' Of) ; 1688. Lord Dela
mere'a Trial, 11 Bow. St. Tr. B09. 670 ("It iN 
not what the towa but what can be 
PlOved, that we must take for evidence"). 

• 171M, RowlUl·. Trial. 22 Bow. St. Tr. 1065 
to and withdrawn); _ partieu

in Carlo. ~. Brook, Watmore 
•• ante, and the immediately 
thenalter, in whicb the qualit)· of 
ill the _ntial requirement 01 the 

hu been already more 
ante, 1922. 

'i'b's appears u early u 171M, 
BuBer, J., in De Ia Motte'. Trial, 21 Bow. 
Tr. 811: IUld later in "laWlOD •• Bartaink. 
WatsoD·. Trial, R. •. Biapb·m. and R. •• 

It doee not to have beec."UI usual 

1814, Evfdeace, lit ed" 109: 
"The ill to inquire wbether they 
huve the dIflaDI 01 the lonaer witDeII' 

cbanleter, and 
edge tbq would belie,e him OD hiI oath 

Trial uul MawsoD •• 

• 

• 

, 
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tieular acts and from the 01 This is shown by 
. a 01 the statements 01 writers 01 the ·1hey had h,·o 

important rules in : (1) that you cannot give evidence' 01 particular 

, 
, 

• , 

acts, and (2) that (as just out) you cannot .gainst a witness speak 
01 his qualities you follow it up with the quality 01 

; and it was in trying to make this plain that employed the 
term II general character"; any meaning of II reputation," as distinguished 

personal knowledge, was lar lrom minds, and would have been 
repudiated. . 

d. In practitoe, the in R. 1'. Rowton • not to have been 
regarded as aft'ecting testimony to a witness' character, and the orthodox and 
traditional use 01 . knowledge still obtains, both in practice 10 and in 
law.1I 

b. STATES 

In the United States the orthodox rule has been widely departed lrom, in 
both branches; though the tendency is just the opposite 01 that in England, 
i.~. the departure is more marked in the case 01 a witness' character. 
§. 0bIn0&tr of of III "pt, of 

.. .. tbe lib. In the application 01 the rule to a party (or 
quasi-party) in a case, the matter has not received adjudication as 
generally as might be supposed; but so lar as decisions have dealt with it, 

"reputation is in the majority 01 jurisdictions made the exclusive mode of 
proof. I Apparently the result has been reached by accepting the analogy 01 

• 180&. Nota to Pothier, lit ed., II, 
260 It iI an nale that witneuel 

with a view to dileredit the teIti-
othe18 be Idm,tted to depoae 

to Iactl 01 crimintlity. but only 
esp~ their pnflral opinion whether tbe 
i. or .. not entitled to be . upon 
oatb ") ; 182f. Bt&rkie. Evidence, lit ed., 1. 
146. l.a ("The of a witDCII mlY 1;" 
impeached • • • by pneral evidence th.'\t 
he it not worthy to be believed UPOIl oatil, 
but no evidenee be livell of particllllI' 
collateral facti. • • • The proper quelltioll 
to be to a witne. for the purpoae of im

the pneral cbuaeter of anothl'.r 
wLether he could believe him upon 

'hia '''' II Burkie'. bad beell 
I.IIed rather than Courtl 
~ould hardly have been into the of 

which they now have. 
IISI. 

• 

Rowton not bem. held to delude It; KeDy, 
C. B.: •• The practice now called in question 
hll esiltcd for centuriea, and all of UI have 
knowlqe of it 10 far aI our esperien~ IoctI. 
The queltioll ftaerved II to it olllht not 
tberefore to be araued at all." The aqument, 
baled Oil R; fl. Rowton and r. Kinl6eld. 
PO". WII dU'ected allY 
of the witnell' 1h!lIOnal opinion. l\IlI'tin, B., 
however, while . the araument 
phatically. quoted aI accurate a .,......, from 
Taylor Oil Evidence. I 132f, dcclarina the 

mode of queltion to be, .. Whether ho 
boWl hia lelleral reputation, what that 
tatioll iI. and whether from such 
he would believe him on hit oath." ','hi. Wal 
not the uled in the cue ill hand; and 
yet the failure of Martin, B •• to any 
diatinction detraetl .. fwee of 
the . . . . ., 

I I III the foJlowinlliR aN _ in
Crim, Law. I. f37: eluded CaIfIII dealinl with the moral eharacter 

.. however. be of a . ill rape and a ___ '"' 
by" IWfIII' in Aomieide: the diatinetion . 'praetieable 
that he iI Ilot 01 credit on oatb." between moral trait. of all peNODi •. Oil 

, 

II lse7, R. t. Brown. 10 CoK Cr. f53. before the olle hand. and the moral 01 veracity 
whether the witn_ In a witnell. on the other : .hculd 

wit..- for the pJOleCll- 01 coune be no diltinl:tion in prineiple. Where 
their oathl," WIll held ....... a. t. DOt otherwiee noted. the cbaractv involved ill 
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the settled notion as to witness' character; and the reasons are therefore to 
be sought under the latter head 

the follov';ng rulings is that of an accused; 
Alabama: 1885, Jnekson 11. Stllte, 78 Alu 472 
(personal knowledge excluded); 18S8, Hussey 
v. State. 87 Ala. 1a3, 6 Sv. 400 (same); 1889, 
Holmes v. State, !is Ala. 26, 29, 7 So. 193 
(excluded where the nit ness had known the 
defendant for only two years and not inti
mately); 1809, Moulton v. State, 88 Ala. 
116, lIS. 6 So. i58 (only reputation admis
sible); 1921, Latikos ll.State,17 Ala. App.592, 
88 So. 45 (defendant's character not provable 
by witness' personal opinion); 1921, Lambert 
v. State, '205 Alu. 547. 8S So. 847 (murder; 
witness' personal knowledge of deceased's 
character for violence. not admissible); 
Arkansas: 1921. Trotter v. State, 148 Ark. 
466, 231 S. W. 177 (manslaughter; witness' 
opinion, based on reputation of deceased's 
character for violence, excluded, because only 
reputation was relevant to ~how defl'ndnnt's 
8tate of mind); California: 1879, People v. 
Casey, 53 Cal. 361 (testimony of long personal 

, acquaintance; "during th::.t time his cherncter 
has ahvo,ys been that of a quiet, peaceublc 
citizen; I never knew of his Itn\'inn Ilny other 
difficulty"; tlus was refcrred to by the Conrt. 
as •. not the most satisfactory method of prov
ing a previous good reputation ") ; 18!J3, 
People v. Samonset, 97 Cal. 448, 450, 32 })ac. 
520 (" chaste character" of prosl'cutrix in 
seduction proved by one who hnd "uever 
known of any improper conduct on Iter purt ") ; 
1897, People v. Wade, 118 Cnl. 672, 50 PIlC. 
842 (chaste character of seduction-prosccutrix ; 
personal opinion of the hend of a family in 
which she lived, reeeh'ed); 1 !JO-t, People n. 
Tibbs, 143 Cal. 100. 76 Pac. 904 (People II. 

'Vade approved); C07l1ICxticu/: 1820, Hosmer, 
C. J., in Stowe t·. Co~.\'er8e. a Conn. 343 (to 
rebut a charge of infidelity, admittin~ a 
"uniform profession, conduct, Ilnd convcrsa
tion from his youth up "); 1866, State 11. 

Jerome, 33 Conn. 265, 269 (the defendant's 
character fo~ chastit~· being in issue, questions 
were allowed as to the extent of the witness' 
pcrsonal acquaintance with the defendant. 
inasmuch as "there must be a great difference 
betweeD. the opinion of a next-door neighbor 
and thv,t of a distant acquaintallce "); Dela
Ware: 1900. State .t'. Briscoe, 3 Penn. Del. 7 
50 Atl. 271 (larceny; pcrsonal knowledge of 
deCendant's character. bnsrd on business 
dealings, excluded); Gcoroia: 1853. StAmper 
1). Griffin, 12 Ga. 453, 456 (personal knowledge 
used; no question raised); Illinois: 1882. 
Hirschman v. People. 101 III. 568, 574 (per
Bonal knowledge excluded); 1905, People 11. 

Sullivan, 218 III. 419, 75 N. E. 1005 (disbar
ment; a statement signed by numerous 
judges that the respondent "was never fined, 
rebuked, or censured" by nny of them, and 
that his .. professional character was never 

assailed to their knowledge," held to relate 
only to the "personal knowledge or personal 
belief of the signers," and to be therefore inad
missible); lrldialUl: 1891, Bowlus n. State, 
130 Ind. 227, 230, 28 N. E. 1115 (in sho~in~ 
the deceased's character, as affecting the issue 
of self-defence, personal knowledge oC the 
defendant is a proper sour-:e); Iowa: 1885, 
State 11. Sterrett, 68 Ill. 76, 78. 25 N. W. 
936 (personal knowledge lJI()wed); 18!i5, 
State 11. Cross, 68 Ia. 180, 1115, :o!6 N. W. 62 
(same); 1905, State v. Hichar,I~, 126 Ia. 497, 
102 N. W. 439 (State r. Sterrctt, followcd); 
1915. State v. Rowell, 172 In. 208, 1M N. W. 
488 (opinion oC immornl quulity oC supposed 
nets oC accused, excluded); Kansas: 1906, 
State 11. Simmons, 7-1 1\1111. 799, 88 Pac. 57 
(personal opinion inadmissible; eertllin forms 
of expression passed upon); 1908, State t'. 
Tawney, 78 Kan. 855, 99 Pac. 268 (" Do you 
know his churacter, et!'.?" held proper. tho 
tenn being presumubly used for" reputation ") ; 
1909, Spnin v. Rnkestraw, 79 Kan. 758, 101 
Pac. 466 (self-defence t.o n buttery; witness to 
plnintiff's character ns a quarrelsome mlln; 
rule of Stnte 11. Johnson, ,Jost. § 1985, applied, 
but with Iibcrality); Kell/uckll: 1916. Mc
Lain t·. Com., 171 Ky. 373. 188 S. W. a77 
(deceascd's violcnt character in homicide; 
defendant may show "by pruBons intimatel:,'@ 
acquainted with him to the effect that that 
waG his nature"); ,lfasS'lChllS€r/8: 1850, 
Com. v. ',,"ebster, Mass., Bemis' Rep. 241 
(" individual und personal opinion," inad
missible); 1876. Com. v. O'Brien, 118 Mas:!. 
345 (quoting R. 1). Rowton. Eng .• but express
ing no choice between the two rules); 1891. 
Day v. Ross. 154 l\fass. la, 27 N. E. 676. 
8emble (personal knowledge (·xrluded); M ichi
gan: 1900, Pe'Jple v. Turney, 124 Mich. 
542. 83 N. W. 27:J (personal knowledge ex
c1uded); 1!JO-t, People v. Alber~. 137 Mich. 
678, 100 N. W. 908 (personal knowledge, 
excluded; People v. Turney not cited); 
Minnesota: 1876. State 1). Lee, 22 Minn. 407, 
409 (personal knowloor;e admitted; quoted 
post, § 1!J87); Nebraskc.: 1894, B~rneker v. 
State, 40 Nebr. 810, 815, 59 N. W. 372 (de
fendant's honest character, not p!'ovable by 
p.)rsonal knowledge): 1897. Golder 11. Lund, 
50 Nebr. 867, 70 N. W. 397 (plaintiff's clmr
aeter for peaceableness, excluded); N erada: 
18!i0. State 11. PeMce. i5 Nev. 188, 190 (per- /' 
S()nal knowledge of the defendant's good ehar-v 
aeter, excluded); New Mexico: l!H8, State t'. 
Sedillo, 24 N. M. 549. 174 PIlC. 985 (murder; 
personal opinion, as a sole basis for testimony 
to reputation of deceased, rejected) ; New 
York: 1830, People v. Mather. 4 Wend. 258 
(obscure); 1880, Mayer to. Pl'Ople, 80 N. Y. 
377 (testimony to actuul good conduct ad
mitted; no question mised); 1888. People II. 
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§ 1984. Character for Care, Competence, or Professional Skill, as Party or 
Witness. In civil cases, orthodox principle has seldom been abandoned 
in rulings upon the character qualities usually in issue, the compe
tence of an employee as to carefulness, the professional competence of a 
physician as to skill, the mental capacity of a testator as to sanity, and the 
like, in short, the non-moral traits of character, as distinguished from 
the moral traits of peaceableness, honesty, chastity, and general goodness, 
which usually come into question for a defendant in a criminal case. As 
to the former class of traits, the orthodox rule in England was there fol
lowed, and personal knowledge and opinion was admitted. l In the United 

Grcenwall, 108 N. Y. 30!!, 15 N. E. 404 that it reaches this result by deduction from 
(sume); 1907, People v. Vnn Gaasbeck, 189 the rule that reputation may consist ill not 
N. Y. 408, 1)2 N. E. 718 (defendant in hom i- having heard anything against the man; 
<"ide; "the personal knowledge und belief of personal opinion is distinct from that (ante, 
the witness must be excluded "); North Caro- § !6}.!). and the decision should have recog
lina: 1827, Pierce v. Myrick, 1 De\'. 345, 346 nized the distinction); Wiscon.,in: 1879, 
(c\'idonce hold receivable of the "general Dufresne v. Weise, 46 Wis. 290, 297, 1 N. W. 
good character, and orderly deportment" of Q 59 (in showing character as affecting damages 
slave); 1855, Bottoms v. Kent. 3 Jones L. for defamation, personal knowledge is ad-
160 (Pearson, J.: "Proof by the individual missible). 
opinion of witnesses, formed from an obsel'va- As to a decea8ed'8 cilaracter, in a homicide 
tion of particular acts, which necessarily lets charge, it is to be noted that his actual cltar
in the history of II person's whole life-time," acler liS evidence 01 his probable aggression. 
is therefore ohjeetionable; but, semble, is offered under § 63, ante, ought to be provabl!' 
admissible on testamentary issues concerning by personal knowledge, as in Bowlus ~. State, 
undue influence, etc.}; Ohio: 1860, Gandolfo Ind., supra; but his reputed charael('1', as evi-
1'. State, 11 Oh. St. 114 (Question: .. FlOm dence o~ the defendant's re:\3onable apprehen
your knowledge of the defendant, what is his sion, under § 266, anle, could be pro\'ed only by 
character for peace and quietness? By' char- reputation: 1899. State v. Shadwell, 22 Mont. 
acter,' I mean what the man is, not what 559, 57 Pac. 281. 
people say about him"; held proper; except The question, .. Do yoU believe that th" 
that, thl3 witness could not be asked for an opin- defendant (or, a man of his character) would 
ion not found on cources .. common to those be likely to com mit an act of the kind here 
acquainted with" the person; quoted post, charged?" which was usual in the carly ortho
§ 1087 J; 1875, Marts v. State, 26 Oh. St. dox English practice (as seen ante, § 1981, 
Hi2, 168 (character of the murdered person; par. b, n, 3, and § 59, n. 2), would be equllIly 
admitted): 1907, State v. Dickerson, 7i Oh. forbidden by the American Opinion rule as 
34, 82 N. E. 969 (Gandolfo v. Stllte approved; above accepted; a few cases showing this 
"the accused ie not confined to his reputation arc eited ante, § 59, n. 3. G!f for a certain trait ..• but may by those most § 1984. 1 1807, R. ~, Williamson, 8 C. & P. 
intimate with him during a course of years 635, Ellenborough, L. C. J. (women, to the 
spread before the jury his real self"): Pennsyl- skill of a midwife who had attended them): 
vania: 1855, Zitzer v. Merkel, 24 Pa. 408 (of 1831, R. v. Long, Old Bailey, befm'e Bayley. 
the daughter, in an Ilction for seduction; B., Pelham's Chronicles of Crime. ed. 1891. 
personal knowledge excluded): Washinoton: II, 217, 227 (quoted ante, § 221); 1844. 
19CY.l, State v. Hosey, 54 Wash. 309, 103 Pac. Greville v. Chapman, 5 Q. B. 738 (here th!' 
12 (rape under age; defendant's character action was for libel in chargin~ the plaintiff 

....; proved by opinion based on personal knowl- with dishonorable conduct in betting against rv edge, expressly declared admissible; Dunbar, his own horse and then v.ithdrawing him; 
J.: "reputation such as WM proved under the the witness, who had testified that no rule of the 
old rule was only what a certain given number Jockey ClUb forbade this conduct, was allowed 
of people thought about n man, and was but to explain that a person doing this would still 
an enlargement in numbers of what oue roan be regarded as lacking in honor and would 
thought or knew about him; and there scems probably be expelled from the Club); 1848. 
to be no good reason why the opinion and R. v. Whitehead, 3 C. & K. 202, Mnule, J. 
knowledge of the one roan should be excluded (a patient who hnd been treated for cancer, 
because he is not able to duplicate that opinion to his physician's competence). In Rmnadge 

. ". by ~iving the names of others who have ex- v. Ryan, 9 Bing. 333 (1832) where the de-
, pressed their opinion as to his reputation"; fendant had praised T., a physician who 

but the Court's opinion is open to criticism in refused to consult with the plbintiff, a quack 
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States there has been comparatively little departure from the orthodox rule. 
Personal knowledge, as the foundation of testimony to 8anity, has every
where been held admissible, though (for lay witnesses) only after a long 
controversy and with certain local qualifications of rule.2 Testimony of 
the same sort to care/libles8 or negligmce of disposition (when in issue or 
evidential as to an employee or a party) has also usually been received.3 

physician, a physician-witness B. was not ner ill which he did his work" and .. wherein 
allowed to stute whether T. had .. honorably his work differed from that of a skilful miner") ; 
and faithfully discharged his duty to tlill 1911, Saunders II. Atchison T. &: S. F. R. Co., 
me<lical profession" as alleged by the de- 86 Kan. 56, 119 Pac. 552 (competence and 
fend ant ; the Court's reason was that such an skilCulness of an engineer, allowed); Ky. 1911, 
answer would depend entirely on the temper of MaYfield Lumber Co. v. Lewis Adm'r, 14~ 
each witness; but the real reason seems to be Ky. 727, 135 S. W. 420 (driver's incompetence: 
that it was not the witness' individual stand- excluded; no authority cited); Mas8. 1855, 
ard, but the general prof~ssional standard Baldwin~. R. Co., 4 Gray 333 (negligent 
which alone was of COI1SL,<}uence. In Bremer character of the plaintiff'.~ driver; prOvable 
1'. Freeman (1857), 10 Moo. P. C. 306, 362, by one having personal knowledge); 1861, 
Lord Wensleydale, referring to the difficulty Gahagan ». R. Co., 1 All. 190 (a flagman 
of weighing the conflicting testimony of certain shown to be "careful, attentive, and temper-
experts to foreign law, remarked that "a ate," by "witnesses who had seen his conduct 
proper sense of professional delicacy precludes and could testify to the fucts which they had 
them from gh-ing evidence as to the merits of observed "); 1894, McGucrty II. Hale, 161 
each .:>ther." Mass. 51, 36 N. E. 682 (that lin employee was 

• This has IIlread~' been examined aniI', careful, able, etc., allowed); Mich. 1896, 
§§ 1933-19:1S. Lewis 1>. Emery. lOS Mich. 641, 66 N. W.569 

3 Compare with the following tho cl1ges (whether a person was a competent workman, 
cited allte, §§ 199, 208 (particular acts), and admitted); Minn. 1900, Nutzmann II. Ins. Co., 
§ 1621 (reputation): U. S. 1896, Crane Co. v. 78 Minn. 504, 81 N. W. 518 (the skill and ex-
Columh:ls C. Co., 20 C. C. A. 233, 73 Fed. 98' perience needed to operate a hydraulic ele-
(whether workmen were men of experience or vator; allowed); lolo. 1896, Boettger tI. Iron 
skill, allowed); 1905, Southern Pac. Co. v. Co., 136 Mo. 531, 38 S. W. 298 (whether all 
Hetzer, 135 Fed. 272, 277, 68 C. C. A. 26, employee was competent; excluded); 1898, 
semble (fellow-servant's character, admissihle) ; I,angston 1>. R. Co., 147 1\10.457, 48 S. W.S35 
Ala. 1905, First Nat'l Bank 17. Chandler, 14-1 (manager's opinion of employee's .competeney, 
Ala. 286, 39 So. 822 (whether an employee was excluded); Olda. 1919, Federal Oil « Gas Co. 
"a wide-awake, attentive boy," allowed); 1>. Campbell, 65 Oklo 49, 183 Pac. 894 (whethcr 
1920, Jackson 1>. Vaughn, 204 Ala. 543, 86 So. a fellow-servant was competent for the work 
469; Conn. 1921, Kelly 1>. Waterbury, !J6 assigned, not allowed; the opinion does not 
Conn. 4!14, 114 Atl. 530 (death by automobile; discriminate between this question and that 
whether the driver" gave evidence of heing an of § 1951 ante; the authorities quoted deal with 
inexperienced driver," not allowed): 1921, the question of § 1951 and not with the present 
Richmond II. Norwich, 96 Conn. 582, 115 At!. o:1e); Po. 1860, Frazier II. R. Co., 38 pa. 104, 
11 (injury by rifle shot from a guard stationed 111 (negligence of the defendant in knowingly 
hy defendant in war-time at the reservoir; employing a careless servant; defendant's 
personal opinion as to the guard's trait.~, held officer's personal estimation of the servant as 
admissible; quotation supra, § 1986); Ga. a careful man, admitted); 1874, I1aYR II. 
1896, Columbus « R. R. Co. II. Christian, 97 Millar, 77 Pa. 239, umble (where a carrier's 
Ga. 56, 25 S. E. 411 (" such general character selection of competent servants is material to 
[of an iaeompetcnt employee knowingly ern- the issue, their competency and skill JJ)ay be 
ployed] must rest largely upon the opinions of shown by persons well acquainted with them, 
witnesses, based upon their observati'ln of the and cannot be shown by reputation); S. Car. 
conduct of the individual, and upon the im- 1902, Hicks 1>. R. Co., 63 S. C. 559, 41 S. E. 
pressions formed upon their minds by repurt.; 753 (competency of an engineer; witnCSs' 
of other persons"); 1907. Moore v. Dozier, opinion excluded); Tex. 1888, Houston & 
128 Ga. 90, S. E. 110 (custody of child; that T. C. R. Co. 11. Patton, ' Tex. ,9 S. W. 175 
the mother was "an unfit person to rear the (fellow-servant's testimony to an engineer's 
children," not allowed); la. 1893, Butler 1'. careless character, admitted); 1898, Galveston 
R. Co .. 87 Ia. 206, 210, 54 N. W. 208 (whether H. & S. A. R. Co. ~. Davis, 92 Tex. 372, 48 
nn engineer was skilled, excluded>; Kan. S. W. 570 (engineer's incompetence; opinion 
1895, Cherokee P. C. & M. Co. 11. Dickson, 55 of railroad man knowing him, admitted); 
Knn. 62, 39 Pac. 691 (inadmissible; yet it was Utah: 1899, Stoll 11. Daly Min. Co., 19 Utah 
held IIdmissiblo to speak of .. the general man- 271, 57 Pac. 295 (fellow-servant's incomlle-
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Testimony to professional skill, cOllcerning either party or witness, when fur
nished by professional persons qualified to know, is also generally regarded 
as recelvable.4 

Distinguish (1) testimony to the quality or significance of a particular 
(let (allie, § 1949); for example, to the propriety or due care of a specific 
act of a surgeon or employee under certain circumstances, as contrasted 
with the general competence of the surgeon or employee performing it; both 
sorts of testimony should be received; but the objection of the Opinion 
rule has a difl'erent force in the two cases; (2) conduct of other persons as 
circumstantial evidence of skill, reasonableness, etc. (a1lte, § 461), 

§ 1985. Witness' Moral Character, Here the departure from the orthodox 
rule has been almost complete; in nearly all of the jurisdictions, reputa-

tence; p.!rsonul opinion cxcluded); lV. Va. 
Ul05, Purkey 1'. Southern C. & T. Co" 57 W. 
Vu. 5!J5, 50 S. E. 755 (opinion as to the com
petency of a mine-boss, excluded). 

4 Compare with the following the cases in 
the se<!tions cited in note 3, supra; Ala. 1847, 
Tullis v. I{idd, 12 :\Iu. G50 (competency of n 
physici/lll, allowed); !!l03, Birmingham R. & 
E. Co. v. Ellard, 135 Ala. 433, 33 So. 276 (opin
ilJn of one expert us to another's skill, excluded; 
the ruling b.jyCS confused reasons); Col. 
(Dist.): 1881, Guiteau's Trial, D. C., II, 1421 
(~Ir. Reed, for the defendant: "I submit that 
one ell:pcrt cannot go upon the stand and swear 
that another expert is a fool"; the Court: 
"Thpre is no leral objection, but as a matter of 
expediency it is not generally to be encouraged, 
I think"; compare Lord Wensleydale's re
mark, quoted ante, § 1984); Conn. 1917, Gray 
v. Mossman, 91 Conn. 430, 99 At!. 10G2 
(defamation; plea, privilege of a military 
report; character desirable in a military officer, 
testified to by militury experts); Ill. 1905, 
Cleveland 11. ]Hurtin, 218 Ill. 73, 75 N. E. 772 
(injunction by medical author to restrain the 
publication of a book as not equal to contract 
and as likely to damage the plaintiff's repute; 
the opinions of medicnl men as to the probable 
or actual injury to repute by the publication 
were admitted); Ia. 1883, State v. Maynes, 61 
la. 120, 15 N. W. 864 (qunlifications of another 
expert witness, allowed); 1896, Kuen v. Up
mier, 98 In. 39:I, 67 N. W. 374 (whether another 
person was able to speak English, admitted); 
1898, Lacy v. Kossuth Co., 1061a. 16.75 N. W. 
689 (incompetency of a physician, under statute 
"mere individual opinion," excluded); Ky. 
1901, Clnrk v. Com., III Ky. 443, 63 S. W. 740 
(abortion; the operation being bunglingly 
doue, and the issue being whether it had been 
done by the deceased herself, Of by the de
fendant, testimony as to the defendant's skill, 
by those who had personal knowledge of his 
conduct of cases, was held admissible); La. 
1832, Brabo v. Martin,S La. 177 (qualifiea
tions of nnother expert, excluded, as confusing 
the issues); Mich. 1882, Mason v. Phelps, 48 

Mich. 131, 11 N. W. 413 (qualifications of 
auother ell:pl:rt \\;tne55, allowed); 1897, 
People v. Holmes, III Mich. 364, 69 N. W. 501 
(similar); 1908, Alexander v. Mud Lake L. 
Co., 153 Mich. 70, 116 N. W. 539 (wages; 
testimony to plaintiff's compete'lcy, admitted) ; 
1921, Wood v. Vroman, 215 Mich. 449, '184 
N. W. 520 (malpractice; testimony" whether 
the treatment prescribed e\;dcnced the exercise 
of such skill nnd knowledge" as is required, 
allowed); Minn. 1899, Martin v. Courtney, 75 
Minn. 255, 77 N. W. 813 (malpractice; testi
mony to a medical witness' competency on 
doctrines of a certain school of treatment, ad
mi5&ible) ; Mo. 1889, Thompson v. Isb, 99 Mo. 
lOG, 12 S. W. 510 (expert \,;tness' qualifica
tions as a physician, allowed to be proyed by 
another physician who knew him personally) ; 
N. H. 1855, Leighton to, Sargent, 31 N. H. 119, 
132 (malpractice; whether the defendant had 
more than ordinury skill. excluded); Pa. 1876, 
LarDS v. Com. 84 Pa. 208 (the qualifications of 
another ell:pcrt witness, allowed; "If I have 
Been a workman doing his work frequently, and 
know bis skill myself surely, if I myself am II 

judge of such work, I can testify to his skill") ; 
Wash. 1909, Johnson v. Coughr~II, 55 Wash. 
125, 104 Pac. 170 (illjury by a blast; opinions 
as to the "competency and fitness of F. to 
perform his duties as a powder-man," c,;cluded ; 
Chadwick, J., diss.; tho cntire foregoing list 
of nuthorities is ignored). 

Of course, this migbt not justify asking one 
expert as to the value of another expert witness' 
opinion: 1862, Haverhill L. & F. Ass'll 11. 

Cronin, 4 All. Mass. 163; nor asking one wit
ness as to the truth of another's testimony: 
1869, Holliman 11. Cabanne, 43 Mo. 569; lind 
cases cited ante, § 787. 

Testimony based on personal knowledge of 
an animal'8 disposition is receh'able: 1875, 
Sydleman v. Beckwith, 43 Conn. 11 (horse). 
Contra: 1900, Hayes v. Smith, 62 Oh. 161, 56 
N. E. 879, semble (keeping a dnngnrous dog; 
",;tness' opinion to his peaceableness, held in
admissible) . 
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tion appears as the sole source of proof. It has already been seen (ante, 
§§ 1981, 1982) that in England the use of reputation was at first heterodox, 
and onl~' late in time became established as permissible. But in the l:nited 
States we find the Courts starting very eurly with the opposite assumption, 
i. e. that reputation is not only a permissible, but the orthodox and exclusive, 
mode of proof. Thus, historically, in our Courts, the anomalous and variant 
forms of the rule as to witness' character are due to an eft'ort to reconcile the 
traditional and orthodox question as to personal belief with this supposed 
principle that reputation alone was the proper source oC proof. 

(1) But, first, how did they come to accept this supposed principle? With 
the long serit:s of English precedents, calling for personal belicf directly and 
c1earl~" how did the notion of reputation as the exclusive source find its way 
into our practice? The exact course oC the change is obscure; but the influ
enccs were dliefiy two. (ll) The first American treatise on Evidence, appear
ing in 1810, by Chief Justice Swift of Connecticut, explicitly laid down the 
unqualified rule that reputation alone is the admissible source, and that the 
witness' "private opinion" was inadmissible. l There is some reason for 
belie\'ing that his language does not mean all it appears to; 2 but at any 
rate it served as authority for many early American Courts. (b) In the 
phrase of Phillipps (" whether he knows the general character of the witness, 
and from such knowledge would bclie\'e him on oath "), already quoted and 
explained (ante, § 198.1), the word "character" came to be understood, by 
some obscure process, as meaning exclusively" reputation," and not the per
son's actual qualities; and thus the foundation was laid for the notion that 
reputation was the essential and fundamental thing.3 By these influences a 
great body of precedents was early created, the effect of which was to estab
Ji"h the notion that reputation was the fundamental source of proof. Of 
the two influences (Swift's book and the misunderstood English passage), the 
difference was in time rather than in degree. The early Courts (before the 
appearance and vogue oC Phillipps' treatise, say, before 1820) that did not 

§ 1985, I 1810. Swift, Evidence. 143: 
.. A witnc~~ railed to impcaph or support the 
general charart('r of Ilnother ! witness! is not 
to spl'ak of hi~ pri\·atc opillion or of particular 
facts in hi.:! own knowlf'<!g,·; hut hc must speak 
of the common r(,putntion among his neighbol'!l 
and Ilr'lllaintall('es. Th .. only proper questions 
to be put to him nrt', whl'ther hi' knows the 
generw charal"ter of the witness intendNl to be 
impenrhr-d, in point of truth. among his 
neighbors; nnd what that rharnC'ter is. whether 
good or bad? The witr\('ss may be inquirl-d 
o[ WI to the means ancl opportunity he hIlS of 
knowing the chnrur.ter of the witness im
Ill'aclll'd.· us, how long he has known him. 
how near h" lives to him, and whether his 
I'haml't .. r ha.~ bcf'n a 8uhjcC't of gcncral eon
\·l'rsation; but his testimony mu~t be founded 
on th .. ("ommon rl'pute and ulldf'l'!Itnnding of 
his acquaintance as to his truth, and not WI to 

honesty or punctuality, In England, [citing 
4 Esp. 162). thp first qucstion is, whether tho 
witness impeaching has the mcnns of knowing 
the general chnracter of the other witnl'ss? and 
from such knowll'dge of his general ~haracter. 
whether he would !If'lieve him on oath'!" 

'(I) The \\;tness' personal knowledge oCthe 
other is evidently IISsuml'd to exist; (2) On 
p, 141. personal belief lIS to a defendant's 
character is evidently allowed; (3) The real 
point of difTerenee. in Swift's mind, h!>twcen 
English practice a'nd that of his own eountl'Y. 
WWI as to thc kind of chara~tl'r, t·. e. gl'nl'ml 
qualities, or vcradty onb', 

a Thus, Greenleaf (§ 461). in a pa.~sage 
almost identical with this. IlUbstitutes .. repu
tation" for .. character," But it is worth 
noting that Mr. J. Story. in Gasa 1>. Stinson. 
2 Sumn. IHO. in/ra. n. 14, did not make tllis 
mistake. 
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know of Swift's hook seem to have allowed personal knowledge freely, as in 
England; f hut the Phillipps passage in due time brought around many, and 
the Greenleaf utterance,G together with the then existing body uf precedents, 
account for the more modern Courts. 

(2) But the matter has been complicated by dIe traditional use of the 
question, "Would you believe the persoll on oath?" This, as our Courts 
could not help seeing in all the precedents and text-hooks, was the perfectly 
accepted form of the English common law; and the problem which they had 
to face was, to reconcile this with the notion, otherwise established in their 
minds, that reputation was the essential and sole source of proof. This 
problem was solved in various ways. There are at least five different types 
of solutions, more than one of them, indeed, being often found in the 
rulings of the same Court. 

(a) One solution squarcl~' excludes an~' such question as inconsistent with 
the principle that reputation is thl' ;;ole source. A minority of the Courts 
take this radical step 6 . 

(b) Another takes the opposite extreme, i. e. preser\'es the common-law 
tradition, and distinctl~· IIlIows the personal belief of the witness to be used. 
This is early and rare.;-

(c) Still another solution is to require the witness to say whether he 
knows the "eharacter" or "reputation" of the other witness, and then to 
allow the question, "Knowing that character (or, reputation), would you 
believe him on oath?" This preliminar~' clause was supposed to be a tra
ditional part of the question as used in the original English practice, the 
authority of Professor Greenleaf 8 serving as the basis of this notion. Yet it 
is entirely erroneous, as the already quoted English precedents show; for 
the traditional English question asked directly for the witness' personal 
belief; and the preliminar~: clause (historically later in time), when there 
was one, asked for" character" and not "reputation." 9 This form of solu
tion, however simple, evades the issue; for it does not require the witness to 
~ay whether his p.:>rsonal experience, or his knowledge of the reputation, is 
to be the ground of his belief; the preliminary clause is formally necessary, 
but the real issue of principle is left unsettled.10 A hybrid form, more nearly 

4 E. g. the opinion of Mr. J. Wright, in ante, § 1982, that the fundamental notion of 
Ohio (Seely ~. Blair, post). the English rule lifter 1800 was to get at the 

J In 1842. specific quality of credihility by asking for 
~. g. Connecticut, Ie wn, Maine, Massa- belief on oath; and thus the preliminary 

chus~tts, the Illter North Carolinll rulings. clause, usrd after 1830, was not required, but 
7 E. g. the early Ohio rases, some early merely peiluitted to those who wished to bring 

South Carolina eases, early Illinois cases. to bear the impeached person's character as a 
s § 461. whole; lTloreo\'er, its presence, as above ex- ., 
. As late a8 1836 and 18.37, Mr. J. Story, in plained, was not due to IIny importance of 

W..ud r. Mann and Gass r. Stinson, 2 Sumn. getting at reputation. but to the supposed 
32. GIl), cited infra, states the English practice irrelevancy of general disposition unassociated 
as asking directly for belief on oath, without with a reference to the trait of credibility. 
the preliminary clause; he understood the 10 E. g. Georgia. Virginia, several Federal • 
r:nglish practice better than Professor Grecn- rulings. 
leaf; for it must be remembered, as explained 
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approaching the next one as an expression of principle, is " From such knowl
edge [of reputation], would you believe him on oath?" thus more or less 
explicitly basing the belief 011 the reputation alone; no theory, however, 
being vouchsafed,ll -

Cd) A pe~uliar and original solution is to insist upon one of these pre
liminary clauses, "Knowing his reputation [or, From such knowledge], 
would you believe him on oath?" and to harmonize this with the repu
tation-principle by distinctly excluding any element of personal knowl
edge, and by treating this expression of personal belief as a mere mode of 
measuring the quality of the reputation and of better expressing to the 
jury the exact degree of the community's positiveness of opinion on the sub
ject.12 This solution, though it is forced and fantastic, and though histori
cally it is due merely to the necessity of reconciling fi..'Xed precedent with an 
invented principle, has at least the merit of facing the question and solving 
it rationally; and it is probably the real basis of most of the rulings adopting 
the form just described, under (c), as hybrid. 

(e) There are sub-varieties of (c) and Cd) in jurisdictions where character 
for veracity only (not general good or bad character) is usable for or against 
a witness; i. e. the preliminary clause in such jurisdictions calls for a knowl
edge of the reputation for veracity specially, not of reputation for general 
character.13 

Just which of these solutions is the accepted law of a given jurisdiction 
to-<iay !s not always easy to saYi 14 a careful collation of the precedents, 

U E. o. the later Illinois cases, the later (1838), and Cam;:lbell, J., in Hamilton tI. 

New York cases, New Hampshire, Pennsyl- People, 29 Mich. 185 (1874). 
vania; this is perhaps the most frequent form 13 In number these jurisdictions far exceed 
of nil. thll others; yet the form in (c) and (d), calling, 

u 1875, Per Curiam, in Hillis 11. Wylie, 26 for generlll character only, must 1-e treated lIS 

Oh. St. 576: "To say that the reputation cf the original, from which these are variations, 
the witness is • bad' gives but imperfect infor- because the clause, when used in English 
Illation; • bad' is a relative term, and the practice. called for geueral character only, 
inquiry at once arises in the mind, • How bad 88 already noticed (ante. § 198~). 
is it?' Is his reputation 80 bad that he ought 14 The precedents are as follows: 
not to be believed under oeth? The mode of Federal: 1836. U. S. I). White, 5 Cr. C. C. 38. 
inquiry allowed is only a means of ascertaining 42 (belief on oath. founded on reputation): 
what thll reputation of the witness {or truth 1836, Story. J., in Wood 11. Mann, 2 Sumner 32 
really is. The object of the testimollY is not (" The rencral iro.terrogatory only. whether he 
to introduco as evidence the opinion of the (the proposed witness] would believe the other 
impeaching witness as to the truthfulness of on his oath (which is the usual form of puttin!: 
the witness against whom he testifies, but to the interrogatory in England. and differs 
enable the jury to ascertain the true character widely from tha~ in which it is usually put in 
of his reputation for truth as the impeaching America)" is alone usually allowed, i. Il. 
witness understands it. and thereby enable no exami:Jation to particular facts); 1837. 
them to determine the extent to which it ought Story, J., in Gass tI. Stinson, 2 Sumner 610 
to discredit the witness. The question would (" When the examination is to general credit. 
be the same in effect if the witness were Mked the course in England is to ask the question 
if the reputation of the witness in question of the witncsscs whether they would believe 
wc:re such as to go to his discredit when under the party. sought to be discredited, upon his 
oath." This reasoning seems to have been oath. With us the more usual course is to 
first advanced by Ruffin, C. J., in 1834. discredit the party by an inquiry what his 
Downey I). Murphy, 1 Dev. &: B. 85; other general reputation for truth is. whether it is 
clear phrasings of it are found in opinions by good or whether it is bad "): 1840. McLean. 
Cowen, J., in People p. Rector, 19 Wend. 579 J., in U. S. 11. Vansickle, 2 McLean 221 ("the 
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even in the light of the principles and tendencies above mentioned, often 
leaves us in doubt, an unfortunate result, in a matter so easily capable 
of an exact and uniform rule. 

witness cannot advert to particular facts. or 
to his personal knowledge. of the chafllcter 
of the individUill impeached"; but he may 
oay. from knowing the reputation. whether 
he would believe on oath); 1851. Wayne. J. 
(the others not touching the point). in Gaines 
r. Relf. 12 How. 554 (he is to state the reputa
tion. and "whether from that reputation he 
would believe him upon his oath "); 1859. 
Teese 1'. Huntington. 23 id. 2. 13 (" he id 
not required to speak from his own knowledge 
of the acts und transactions from whieh the 
('hllrncter of the witness hns bcen derivcd. nor 
indeed is he allowed to do II0"); 1919. Held t1. 

U. S .• 5th C. C. ,\ .• 2(iO Fed. 932 (" From your 
knowledge of his grlleral reputation for truth 
and veracity. would you believe him on oath'!" 
allow('d) ; 
Alabama: lS:l9. McCutchcn v. McCutchen. 
9 Port. 655 (" hc must know thfl general esti
mation in which he is held by his neighbors ") ; 
1846. Sorrelle v. Craig. 9 Ala. 539 (general 
reputation. followed by personal belief. from 
the reputation, upon oath); 1848, Hadjo I). 

Gooden, 13 Ala. 721 (same); 1853. Dave I). 

State. 22 Ala. 2::1. 3S (" individual opinions" 
in general excludcd; but "an exception to 
this rule sometimes obtains" in impeaching 
other witnesses); 1854. Martin r. Martin. 
!!5 Ala. 211 (" personal knowledge of the 
witness' unworthiness." held improper); 1856. 
Ward r. State. 28 Ala. 63 (like Haujo t1. 

Goodcn); 1860. Mose P. Statl'. 36 Ala. :H I, 
220. 230 (personal opinion of the witness. 
Ijused on pcrsonal acquaintance. excluded); 
IS66. Dullard P. Lambert. 40 Ala. 210. semble 
(like Sorrt,lIe I). Craig); 18;4. Artopc D. GoodnU, 
mAin. 318. 325 (the "l,;cnc,a1 charneter." 
what it is. and then the belief on oath founded 
upon it; and the second element. may be ful
fillcd by Ba:,ing that he has not a bad reputa
tion; here the evidence was in rebuttal); 
ISS9. Smith I). State. SS Ala. 76. 7 80. 52 
(he cannot even consider facts personally 
known to him); 1896. Crawford V. Smtl'. 
112 Ala. I. 21 So. 214 (belirf on oath. founded 
on reputation); 1898. McAlpine t'. State. 11 7 
Ala. 93. 23 So. 130 (estimate bMed partly on 
r('putation. partly on personal knowl('dge. 
('xduded); 1907. Mitrhcll 1'. State. 148 Ala. 
618. 42 So. 1014 (like Crawford D. State) ; 
Arkam08: 1855. Plel1Sl1ot 1l. State. 15 Ark. 
624. 650. 653 (" his own opinion ... founded 
on general reputation." admissihle); 18;4. 
Rnow D. Grace. 29 Ark. 131. 136 (belief on oath. 
":lRcd on reputation. admitted. with some 
h""itation) ; Majors I). State. 29 Ark. 112 
("imilar evidence received); 18S8. Hudspeth 
,'. Rtate. 1i0 Ark. 534. 543. 9 S. W. 1 (Hamc); 
("uli/omiu: 1859, Stevens 2). !r .... in. 12 Cal. 

306.308 (belief on oath. admissible. ns justified 
by long practice; here the witness had 
already spoken as to reputation. but this was 
not referred to ns essential); 1868. People D. 

Tyler. 35 Cal. 553 (belief on oath must be 
founded on reputation. but lieI'd not exclude 
the clement of personal knowledge); C. C. P. 
1872. § 2051 (quoted ante. § 987) ; 1878. People 
v. Methvin. 53 Cal. 68 (belico{ on oath must 
exclude the element of personul kno .... ledge); 
lSS0. People I). Ramirez. 56 Cal. 533. 538 (ap
proving People 11. Methvin); 1897. Wise r. 
Wakefield. 118 Cal. lOi. 50 Pac. 310 (belief 
based on reputation. admissible; not affected 
by C. C. P. § 2051) ; 
COMedicut: 1856. Statc 1'. Rtllldolph. 24 Conn. 
36:J. 367 (Ellsworth. J .• stating the customary 
question in that court to be •• Is tbe character 
of the witness for truth on n par with that of 
mnnkind in general?'. ns distinguished from 
the English form. . What is his geneml chr..-
acter?· •• Would you I){'lic\'c him und('r oath?' : 
"Our rule ••• docs not leave anything to the 
mere inference of the impeaching witness 
whether he would or would not believe the 
witness under oath ") ; 
Delaware: 1851. Robinson r. Burton. [j Har
ring!. 335. 339 (" general report." "followed by 
the witness' own judgment as to the ctrl'ct of 
s'lCh general reputation ") ; 
Flon"da: 1866. Long r. State. 11 Fla. 295. 297 
(personal knowledge. received); 1878. Robin
son I). Stnle. 16 Fla. S:l5. 840 (belief founded 
upon reputation. admitted); 1906. Milloy I). 

State. 52 Fla. 101.41 So. 791 (personal npinion. 
excluded) ; 
Geor(Jia: 1855. Stokes r. State. 18 Ga. 17. 37 
(genera! character. followed by opinion ns to 
belief on oath); 1858. SOlith\\ick 1'. Evans. 
24 Ga. 463 (same); IS8..'!. Jolcmistcr t1. State. 
81 Ga. 768. 771. 8 S. E. 443. semble (personal 
knowledgi'. admi~sibl(!); 1896. Savnnnah F. 
&; W. R. Co. 11. Widcman. 99 Ga. 245. 25 S. E. 
400 ("individual opinion." excluded); Code. 
1895. § 5293. Rcv. C. 1910. § 5882, P. C. § 1053 
(the question is to sc('k knowledge of general 
character. what it is. antI "if. from that 
('hamctcr. he would heli('ve him 00 onth"; 
othernisc. "the opiniona of singlc individualR" 
arc (,xcluded); 1904. Ta.ylor r. State. 121 Ga. 
348. 49 S. E. 303 (belief on oath. not founded 
on a knowledge of general character. ex
cluded) ; 
/lIinqia: 1849. J"rye 11. Bank. 1 I lit 367. 378 
(reputation. followed hy opinion ns to belief 
O!l oath); 1858. El>.qon t". Chnpman. 21 III. 
33 (SAme ruling; the personal opinion of the 
witness declar"d ndtllissible. und apparently 
8upposed to be founded on personal knowll'dg,' ; 
Breese. J •• diss.); 1859. Crabtree 11. KiI,·. :!1 
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2. Policy of the Rule 

§ 1986. Policy of the Exclusionary Rule, repudiated. Looking back now 
at the orthodox practice of the common law, and contrasting it with the 

Ill. 183 (llersonal belief stated to he evi
dently relying on Greenleaf the English 
peculiarity; no notice taken of the pre<:eding 
cascs, the opinion being by IIllother judgt'); 
1860, Cook v. Hunt, 24 Ill. 5aS. 545. 550 
(knowledge of~reputation is essential); ISGl, 
Crabtree tl. Hagellbaugh. 2S Ill. 238 (the form 
stated as in Frye tl. Bllnl:; by the same judge 
lIB in the preceding case); ls71. Foulk v. 
Eckert, 61 Ill. 318. 320 (personal opinion. 
improper); 11<82. Massey r. Bank. 104 Ill. 
327, 334 {tbe form in Frye r. Bank sanctiolll'd, 
but the opinion rcq\lired to be based solely 
on the reputation, a~d the question "Would 
you believe. etc" in a case wbere he was 
personal!) interested'? ", hdd improper, by a 
petty quibble); 1SS·I. Bank r. Keder. 109 
Ill. 385. 390 (preceding doctrine affirmed; 
personal belief held not IIll essential purl of tho 
testimony); 1887. Spi~s r. People, 122 1Il. 
1. 208, 12 N. E. 86S ("The uvwillingness to 
believe under oath must follow from lind be 
based upon two fllcts; first, the fact thllt tho 
witness knows the reputation for truth and 
v('racity among the man's neighbors; second, 
the fllct that such reputlltion is blld "); 1893, 
Gilford v. People, 148 Ill. 173. 176. 35 No E. 
754 (pe;sonal knc,wledl?:e. excluded; reputation 
;8 the only proper inquiry); 
Indiana: 18;,"J, Indianapolis P. &: C. R. Co. v. 
Anthony, 43 Ind. 183, Hl3 (repubtion, fol
lowed by belief on oath; obscure); 
Iowa: 1848. Carter r. Cavenaugh, 1 Greene 
171. 177 (reputation only; following Swift's 
Treatise and Phillips v. Kingfield. Me., in 
rellsoning); 1882, State tl. Egan, 59 Ia. 63C. 13 
N. W. 730 (same; interpr'.!ting "character," 
in C. C. § 3649, as meaning "reputation") : 
1907, State v. Black!Jurn, Ia. , 110 N. W. 
275 (rape under age; "Do you know hp.r 
general moral character in the neighborhood?" 
referring to the prosecuting witness, held an 
improper form of question); 
Kansas: 1888. Stllte v. Johnson. 40 Kan. 266. 
269 (belief, founded on reputation. not on 
personal knowledge. admissible) ; 
Kentucky: 18l!l. Mobley v. Hamit. 1 A. K. 
Marsh. 591 (general rharacter to be IIsed as the 
basis of the witness' inference to credibility) : 
1857. Thurman r. Virgin. 18 B. Monr. 792. 
semble (same); IS59, Henderson to. Haynes. 2 
Mete. 342, 348 (reputation alone mentioned) : 
1869, Young tl. Com .• 6 Bush 316 (same); 
Louisiana: 1843. Stanton r. Parker. 5 Rob. 108 
(ul·lief on oath admissible. provided it is bused 
on knowledge of .. character." .. standing." 
.. reputation"); 1851, Paradise 17. Ins. Co .• 6 
La. An. 596. fi98 (reputation. followed by belief 
on oath. admissible); 1852, State tl. Parker, 7 

La. An. 83. 85 (belief on oath. based on .. vices 
an') general bad character," recch'ed); 1892, 
State r. Christian, 44 La. An. 950, 952. 11 So. 
ob9 ("",lief on oath, based on reputation, ad· 
mitted; following Paradise tl. In~. Co.) : 
Maine: 1841, Phillips v. Kingfield, 19 Me. 375 
(reputation only) ; 
M aryltmd: 1808. Knight v. House. 29 Md. 198 
(" the practise in :\[aryland, we believe, hM 
always been in confonnity ..... ith the ancient 
English rule," which is approved; but the 
form thus approved is the persond belief 
founded on reputation. and the belief issaid to 
"tl'st the extent nr degree of badness of tho 
general reputation"; so that the rule is really 
of the fourth sort, .'"pra) ; 
lIfas.,achllscItS: lS19. Bates 1'. Barber, 4 Cusb. 
110 ("Wbat was the reputaticn for truth and 
verllcity of the person impeached, that is, 
whllt ..... as his charaeter in this respect by re
port; what was said in rC'gard to it; this W!:.d 

thl' proper inquiry. and the only propel' in· 
Quiry"); 1866, Com. r. Lawler, 12 All. 586, 
scmble (personal belic; excluded); 1908, 
JiunnClnan 1'. Phelps, 19(} Mass. 15, 85 N. E. 
16\1 (excluded); 1909, Eastman tl. Boston 
Elev. R. Co .• 200 Mass. 412. 86 N. E. 793 
(" Would you believe her on oath?" eXCluded. 
c,'cn after a statement as to knowing the 
reputation) ; 
/If ichigan: 1856, Webber 11. Hanke, 4 Mich.198 
(reputation only; following Phillips tl. King
field. Me.); 18i 4. Hamilton 17. People, 29 Mich. 
173. 185 (repudiating the fonner opinion as 
ob,·'cr. and allowing the witness to be asked 
whether he would believe the other on oath, 
this opinion .. not left to depend on any basis 
but the reputation for truth and .... ~mdty ") ; 
1875. Keator v. People, 32 Mieh. 486 (same; 
here held proper on the direct as well as on the 
croas·examination) ; 
Jlinnesota: 1872, Rudsdill 1'. Slingerland, 18 
Minn. 380, 383 (belief on oath, admitted, 
following a statement "f reputation); 
Mississippi: 1885. French II. Sale, 63 Miss. 
386,393 (belief on oath, founded on knowlcdge 
of reputation, admitted); 1901, Benson' tl. 

State, 79 Minn. 538, 31 So. 200 (witness' per-
60nal belief excluded; the opinion, a net of 
fine-spun logical cobwebs. is an example of the 
judicial tendency to award new trials for the 
sake of irrelevant trifles): 
lfis8ouri: 1850, Day tl. State, 13 Mo. 425 
(belief on oath, founded on "general charac
ter," admitted, without objection); 1883, 
State tl. King, 83 id. 555 (personal opinion 
excluded); 1903. State tl. Boyd. 178 Mo. 2, 76 
S. W. 979 (same) ; 
Ne1D lIampshire: 1838, State tl. Howard, 9 
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modern change of rule, effected in so many jurisdictions by such a curious 
misunderstanding of precedents, what is to be said of the reason and policy 
of the rule? Was the earlier practice sounder and better? 

N. H. 486 (the proper inquiries are, first, a.. to had known for 10 years, whose he 
general reputation Cor truth, and, next, "frorn hud known, and whose character be had beard 
what you know oC that reputation, etc., would questioned, .hough he did not know " Cram the 
you believe him under oath as quick as you speech of the people" whr.t that chairacter was) ; 
would men in general?"); 1850, Hoitt v. Moul- 11305, Carlson v. Winterson, 147 N. Y. 652, 723, 
ton, 21 N. H. 592 (same); 1860, KeUoy v. 42 N. E. 347, semble (belief, founded on repu-
Proctor, 41 N. H. 130, 145 (same); tation, admissible, on the theory (d), BUpra) ; 
Ncw Jersey: 1869, King v. HuckI'lan, 20 N. J. North Carolina: 1820, State~. Boswell, 2 De,.,. 
Eq. 316, 357 (reputation only; "saying that 211 (the question, " whether he would believe 
the witness, from what he knew of his re- the other upon his oath," is proper; but it 
putation, would not believe him on oath, is not must first be learned wbether his opinion is 
sufficient"); 1900, State v. Polhemus, 65 N. founded on "the genrral moral character of the 
J. L. 387, 47 At!. 470 (personal belief, allowable witness as known among his neighbors and 
only whcn based on reputation) ; acquaintances," and if it rests on .. particular 
New York: 1818, Troup v. Shl.'rwood, 3 Jobn. facts," it cannot be received); 1834, Downey 
Ch. 558, Kent. Ch. (personal knowledge ex- v. Murphy, 1 Dcv. & B. 84 (bl'lief on oath 
eluded); 1829, Fulton Bank t·. Benedict, 1 allowed, on the(lry (d), supra) ; 1843, State t. 
Hall Sup. 493,499,505,533,558, p?r Oakley, O'Neale, 3 Ired. 88 ("an estima,tion by the 
J. (personal knowledge alohe, improper; but witness bimaeif "of the other's charncter, im-
ifprecededbyinquiryasto"general,haracter," proper); State r. Parks, 3 Ired. 297, umble 
the impeaching witne.!s' belief on oath may be (the witness must first show a knowledge of 
used "to fix the extent and nature of the the general reputation, and may then say 
general bad character imputed"); 1837, Mar~y whether he personally would believe on oath) ; 
Sen., in Dakrman ». Rosl', 18 Wend. 151 (says 1856, Hooper ». Moore,3 Jones L. 428 (the 
that "in this State the fOl"m prescrihl'd by additional question, whether he would belie\'e 
Swift is, I believe, most commonly adopted," the other upon oath, excluded; "the great 
but that there had been no judicial decision of objection to thc [English] rule is that the 
the question, and prefers himself Lord Ellen- irnpeaching witness is called upon to do that 
borough's fonn in Mawson v. Hartsink; ap- which belongs exclusively to the jury," since 
parentiy using "character" as distinct from his statement is "an opinion or conclusion"; 
reputation); 1838, Cowen, J., in People v. repudiating State r. Boswell, and approving 
Abbot, 19 Wend. 199 (approves the form used Phillips~. Kingfield, Me.); 1878, State v. Cave· 
in R. v. Dispham, but upon the thcor~' of (d) ness, 78 N. C. 486 (following Hooper v. Moore) ; 
8upra); 1838, Cowen, J., in People v. Rector, Ohio: 1834, Seely r. Blair, Wright 685 (per-
19 Wend. 579 (cited supra, note 12); 1839, sonal knowledge sufficient, and mere knowledge 
People ». Davis, 21 Wend. 309, 315, scnMe of reputation alone not sufficient); 1834. 
(the witness knew the other witness and his Wilson v. Runyon, Wright 652 (same); 1851, 
associates but had never heard his verncity- Buddin v. State, 20 Oh. 18 (m'erruling the 
character spoken oC; he was allowed nO\'!'r- prior ca<{)s i<nd excluding personal knowledge; 
theless to say whether he would believe him on chil!iiy on the authority of Starkie and Green-
oath; following the fOlm given by Phillipps leaf); 1853, French r. I\Iillard, 2 Oh. St .. 44, 50 
and Starkie) ; 1842, Johnson v. People, 3 lIill (same); 1854, Craig r. State, 5 Oh. St. 607 
178 (bclief on oath admitted, founded on (same); 1875, Hillis v. Wylie, 26 Oh. St. 576 
kn(lwll'dge of "generul-character" or of (reputation, followed by opinion as to belief on 
veracity-character); 1856, Stacy v. Graham. oath. sdmitted, on theory (a'); quoted supra. 
14 N. Y. 492, 501 (in supporting a witness, note 12); . 
character, admissions by the opponent "that Oregon: Laws 1020, § 863 (thc opponent may 
he held the witness in estimathm as an honest show" that his moral "haracter is such as to 
and worthy man~' were rcceived; no Buthori- rl'nder him unworthy of belief"); 
til'S cited; Wright, J., diss.); 1864, Wehrkamp Pen1l8yl~ania: 1817, Kimmel v. Kimmel, 3 
v. Willet, 4 Abb. App. 548 (Wright, J.: "The S. & R. 336 (personal 'knOWledge excluded); 
only proper inquiry .•• was as to her general 1824, Wikc 1'. Lightner, 11 S. & R. 199 (per-
Dloral charactcr und her public reputation r.9 11 sonal beli~f "not objel'tionablc, provided the 
tmthful or untruthful wom:m"); 1874, Foster belicf was foundl'd on the witncss' knowledge 
f. ~ewbrough, 58 N. Y. 482 (whether from the of his ~enefl\l character [reputation)," since 
plaintilT's general reputation lor truth and p!'rsomll belief alone might be Counded on 
veracity they would believe him on oath, held, "knowlcdge of a particular fact "); 1864. 
improperly rejectcd); 1877, Adams v. Ins. Co.. Bogle v. Kreitzer, 46 Pa. 465, 470 (knowledge 
70 N. Y. 166, 170 (a witness held competent to of the other l\itness, and of hiB reputation 
Ipeak as to his belief on oath of one whom he Cor truth; then personal l>elieC on oath, 
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(a) So far as concerns abstract principle, the Opinion rule has of course 
been usually invoked as the theoretical support of th~ modern practice: 

1841, SIIEPLEY, ,T., in Phillips v. Kingfield, 19 Me. 3i8: "The opinions of a witness are 
not legal testimony except in special cases, ' such, for example, 83 experts in some pro
fession or art, those of the. witnesses to a will, and, in our practice, opinions on the value 
of property." 

And yet the principle of that rule is amply satisfied by the orthodox type of 
testimony; i. e. the test (ante, § 1918) whether the witness can adequately 
detail to the jury the data on which his summary estimate rests and from 
which his inference is drawn. The fact is, of course, that here he is doubly 
unable by any possibility to do so; for even if he could in memory recall and 
in language rehearsc every incident and act indicative of character, the law 

founded on reputation); 1867, Lyman 11. 
City, 56 Pa. 488, 502, semble (belief on oath; 
founded on knowledge of reputation) ; 
PhuippiM 181.: C. C. P. 1901, § 342 (like 
Cal. C. C. P. § 2051) ; 
Porto Rico: Rev. St. &: C. 1911, §§ 1526, 6276 
(like Cal. C. C. P. § 2051) ; 
South Carolina: 1819, Kitchen 11. TYHon. 3 
Murph. 314 (the plaintiff was allowed "to 
introduce witne~ses to prove that the defendant 
was II Ullin not of credit, and unworthy of 
belief when upon ollth "); 1833, Anon., 1 Hill 
256 (" he ml'rely answers lIS to general reputa
tion. and upon that gives his own opinion ") ; 
1839, State 11. Ford, 3 Strobh. 521 (" Dill's 
charactcr was attacked by the prisoner; but 
ten out of fourteen witnesses swore that they 
would believe him"); 1860. Wardlaw. J., 
in Chapman r. Cooley, 12 Rich. 661 (" the 
belief of the community, lind no(o(the indi
vidual testifying," is the testimony desired) ; 
1892, State 11. Turner, 36 S. C. 539. 15 S. E. 
602 (belief on oath, founded on knowledge 
of reputation); 1896. State 1>. Murphy, 48 
S. C. I, 7. 25 S. E. 43 (" from his general 
reputation he would not believe him on his 
oath." allowed); 1898. Sweet v. Gilmore, 52 
S. C. 530. 30 S. E. 395 (" general character," 
followed by belief on oath) ; 
Tennessee: 1820, Gardenhire 11. Parks, 2 
Yerg. 23 ("men of bad character. and could 
not be believed upon oath." allowed); 1846. 
Ford n. Ford. 7 Humph. 92, 100 (the trial 
judge laid down the traditional English rull); 
but the Supreme Court. after citing Greenleaf, 
declared the opinion of the witness. a~ to be
lieving the other on oath, admi~.sible only so 
far as founded on reputation); 1858, Gilliam 
v. State, 1 Head 38 (admitting belief on oath, 
founde:! on reputation); 1879, Merriman v. 
State, 3 Lea 393, 394 (belief on oath. founded 
on reputation) ; 
Texas: lS59. Boon v. Weathered, 23 'rex. 675, 
686 (belief (;)I!uded on reputation, admitted, 
on theory (If), 3upra); 1864, Ayres n. Duprey, 
27 Te:c. 593, 599 (same); 1879, Johnson 11. 

Brown, 51 Tex. 65, 77 (same) ; 

Utah: 1898, State t'. Marks, 16 Utah 204. 
51 Pac. 1089 (belief on oath, from reputation) ; 
Vermont: 1854. Powers v. Leach, 26 Vt. 279 
(personal belief excluded; no uuthority or 
reason given); 1858, Willard 1>. Goodenough. 
30 Vt. 396 (same; "if we were now culled on 
to institute a rule on the subject. instead of 
administering and applying an old OIlC. we 
might not have much difficulty in copying 
the rule of the English and some of the Amer
ican Courts"; but the long-settler! '18age 
was held ~o be conclusive) ; 
Viroinia: 1849. Uhl v. Com .• 6 Or .' ,-08 
(the general reputation for tJ'lJ I· he 
",itneas' opinion whp.ther he " .~ve 
on oath, but this may be founded , ,1(!rl.ll 
moral reputation as well as on rfJpul.ation for 
truth); 1882. Langhorne 11. CUln., 76 Va. 
1022, semble (the witneSH' own knowledgc nf 
the other, excluded); 
Washinoton: 1896. State v. Mile~. 15 Wash. 
534, 46 Pac. 1047 (reputation anly. oot helief 
on oath); 1900. Stale v. Coates, 22 Wash. 601. 
61 Pac. 726 (belief on oath, exclurled); !Ill!,;, 
State n. Hooke~. 99 Wnsh. 661. liD Pac. 374 
(testimony that" from their knowledge ()j that 
reputation they would not believe him 'In oath." 
held admiSHible; citing the abo\'(, text with .' approval and repudiating State v. Coates and 
State 11. Miles, supra) ; 
Wisconsin: 1854, Wilson v. 3tato. 3 Wis. 798 (be
lief founded "upon genclal reputation. and upon 
that only," admiSHibie, as "the cOllvietion pro
duced upon him by the common reputation "). 

So far is the· notion carried that one of itR 
logical but unpractical consequences has occa
sionally 'been laid down, namely. that the 
sp~aker to reputation need not be acquainted 
personally "ith the othe," witness: 1892 • • 

. State 11. Turner. 36 S. C. 541), 15 S. E. 002; 
a conclusion which even Cockburn, C. J .• 
in R. v. Rowton. SUPTfl. § 1981. would not 
accept. 

Distinguish the propriety of testino a rcpu
tation-witnC!1s en CTo"s-examinaiion by asking 
him what miscondu~t he knows or has heard 
of (a',/e, § 1111). 
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explicitly forbids him (ante, § 979) to detail particular acts; so that there is 
nothing left but to state summarily the general trait. ::\e\"cr was the Opinion 
rule more misapplied than to exclude the present class of testimony: 

1858, CATON, C. J., in Ea:Jol1 'r. Chapman, 21 III. 35 (after pointing out that persons may 
have a bad name for truthfulness, and yet "from their daily walk and conversation in 
other respects, none would doubt their truthfulness when solemnly called to testify in a 
court of justice"): "Yet it would be impossible to detail all the minutire of the circum
stancp.s which would inspire that confidence S(l as to impart their full and just impression 
to the jury .... Hence witnesses, who must be always with these indescrib
able circumstances if ihey exist, have always been allowed to express the opinion whether 
they would or not believe the impeached witness under oath." 

18i6, BERIlY, J., in State v. Lee, 22 Minn. 410: "But evidence of the disposition of a . 
person, by one who knows such disposition from personal observation, is not evidence of 
opinion in any objectionable sense. It is evidence of a fact, just as much evidence of 
a fact as is evidenre of the disposition of a horse." I 

(b) So far as practical policy and utility is concerned, there ought to be no 
hesitation between reputation and personal knowledge and belief. A perusal 
of the records of State trials will show how natural, straightforward, and 
useful was this method of asking after belief founded on personal cJ.:perience 
and intimacy. Put anyone of us on trial for a false charge, and ask him 
whether he would not rather invoke in his vindication, as Lord Kenyon said, 
"the warm, affectionate testimony" 2 of those few whose long intimacy and 

• 

trust has made them ready to demonstrate their faith to the jury, than any 
amount of colorless assertions about reputation. Take the place of 11 jury
man, and speculate whether he is helped more by thl' witnesses whose per
sonal intimacy gives to their belief a first and highest vaI4e, or by those who 
merely repeat a form of words in which the term" reputation" occurs.3 Look 
at it from the point of vicw of the prosecution, and apply the principle in such 
a case as R.v. Howton,4 and then decide whether the witness who was there 
excluded was not, if believed, worth more than forty opposing witnesses testi
fying to that intangible, un testable creation called" reputation." The Anglo
American rules of evidence have occasionally taken some curious twistings in 

§ 1986. 1 So also Campbell. J .• in Hamilton 
~. People, 29 Mich. 186 (1874). calls this" a 
fallacious objection." 

2 1794. Lord Kenyon. C. J .• in R. v. Thel
wall. McNally. Evidence. 323 (" An affec
tionate and warm ('vidence of character. wh!'1l 
collected together. should make a strong im
pression in favor of a prisonl'lr"). 

J Take for example the follo"ing kind of 
testimony: 1860. Gandollo tI. State. 11 Oh. St. 
116 (an apprentice WILS tried for murder; 
and his mastf"r testified: .. He is the most 
quiet. pcace3ble hoy I ever 8!l.W or had; ... 
none ever knew him to give an uncivil answer 
to any onc in the shop. in the 8 years he 
worked there. either to those abo\'(' or below 
hin.; if I spoke ronghly to him. it would bring 
tears to his eyes, but no retort; • • . he was 

the pet of the shop from his uniform kindness 
of disposition "). 

The opinion in People l'. Van Gaasbeck. 
189 N. Y. 408. 82 N. E. 718 (1907) attempts to 
allswer the above argument. 

4 1865. Leigh & C. 520. 10 Cox Cr. 25 
(indecent nssv.ult upon a boy; the witness for 
the prosecution "'as 8I:Iked ... What is the de
fendant's general chara~ter for decency nnd 
morality of conduct?;", and answered: .. I 
know nothing of the neighborhood's opinion. 
because I was only a hoy at school when I 
knew bim; bllt my own opinion and th£" 
opinion of my brothers who were also pupils 
of his is that his charactt·r is that of a man 
capable of the grOSSl.'st indecency and the 
most flagrant immorality"). 
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the CL',rse of their development; but they hnve never done anything so 
eurious in the way of shutting out evidential light as when they decided to 
exclude the p''!rson who knows as lI1uch as humanl;\' can be known about the 
dmracter of llnother, and have still admitted the secondhand, irresponsible 
product of multiplied gue::;ses and gossip which we term" reputation." 5 

l\Ian~' judges have come to the rescue of the traditional and orthodox class 
of testimony in passages of force and clearness which ought to ava.i1 for 

• persuaSIO!l : 

1865, R. v. ROW/Oil, Ldgh & C. 520, 532, 53!). ERLE, C. ,J.: "Disposition cannot be 
ascertained directly; it is only to be ascertainc(\ by the opinion formed concerning the 
man; which must be foumic<1 either on personal experience or on the expression of opinion 
hy others, whose opinion again ought to be founded on their personal experience .••. I 
think that each source of evi,lence is admissible. You may give in evidence the general 
rumor prevalent in the prisoner's neighhorhood, ami, according to my experience, you may 
have also the personal judgment of those who arc capable of forming a more real, substan
tial, guiding opiuion than that which is to be gathered from general rumor. I never saw 
a witness examined to character without an inquiry being made into his personal means of 
knowledge of that character. The evidence goes to the jury depelll!ing entirely upon the 
personal experience of t.he witneRS who has offered his testimony. Suppose a witness to 
character were to say: 'This man has been in my employ for twenty years; I have hud 
experience of his conduct; but I have never heard a human being express an opinion of 
him in my life; for lIly own part, I have always regarded him with the highest esteem and 
respect, and have hat! abundant experience that he is one of the worthiest men in the world.' 
The principle the Lord Chief Justice has laid down would exclude this evidence, and that 
is the point where I differ from him. To my mind, personal experience gives co;:;ency to 
the evidence; whereas such a statement as • I have heard some persons speak well of him,' 
or • I have heard general report ill favor of the prisoner,' has a very slight effect in com
parison." WILLES, J.: .. I apprehend that the man's disposition is the principal matter 
to be inquired into, and that his reputation is merely accessory, and admissible only as 
evidence of disposition .... The judgment of the particular witness is superior in quality 
and value to mere rumor. Numerous cases lIlay be put in which~. ;11an may have no general 
character in the sense of any reputation or rumor about him at all, and yet may have 
a good disposition. For instance, he may be of a shy, retiring disposition, and known only 
to a few; or again, he may be a person of the vilest character and disposition, and yet only 
his intimBtes may be able to testify that this is the case. One man may deserve that char
acter [reputation) without having acquired it, which another man may have acquired with
out dCSCT\·ing it. In such cases the value of the judgment of a man's intimates upon his 
character becomes manifest. In ordinary lifc, when we want to know the character of a 
servant, we apply to his master. A servant may be known to nOlle but members of his 
master's family; so the character of II child is known only to its parents and teachers, and 
the character of a man of business to those \\;th whom he deals. . . . According to the 
experience of mankind, one would ordinarily rely rather on the infomlation and judgment 
of a man's intimates than on general report; and why not in a court of law? ••. The evi
dence in this particular case was of a very peculiar character, becau:le the prisoner was 
charged with an offence which would not only be committed in secret if it were committed 

• This is well put by Mr. Taylor, arguing ia then. the judgment of ten or Ii less number of 
R. v. Rowton. nt p. 525: .. Reputation is only men is admissible under the nume of reputn-
the repetition of the judgment of others. tion. how enn the judgm!!n~ of onc only. that 
There is no rale of law that. to make eviuence is. how enn the estimate or diHposition formed 
of reputation admissible. it must be founded by onc man only·- cr. iI', other words. indi-
on tho judgment of Ii definite nUI!loor. If. vidual opinion be exclujed?" _ 
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at all, but would be likely to be kept secret by the persons who were subjected to it. Such 
being the case, in order to ascertain the prisoner's character for morality and decency, the 
persons of whom you would inquire would be those who had been within reach of his influ
ence, persons who would not be likely to communicate his conduct to the neighborhood 
or to one another." 

lSi6, 1883, Sii' Jamed Stephen, Digest of Evidence, note XXV, History of the Criminal 
Law, I, ·150: "One consequence of the view of the subject taken in that case [of n. v. Row
ton) is that a ,,;tness may with perfect truth swear that a man, who to his knowledge has 
b('<!n a receiver of stolen goods for years, has an excellent character for honesty, if he has 
had the good luck to conceal his crimes from his neighbors. It is the essence of successful 
hypvcrisy to combine a good reputation with a bad disposition, and according to R. v. 
Howton the reputation is the important matter. The case is seldom if ever acted on in prac
tice. The question always put to a \\;t.ness to character is, What is the prisoner's character 
for honesty, morality, or humanity?, as the case may be; nor is the witness ever warned 
that he is to confine his evidence to the prisoner's reputation. It would be no ea.,y matter 
to make the common run of witnesses understand the distinction.6 • • • The case expressly 
deddes that ir a man gains a rcputation for honesty or morality by the grossest hypocrisy, 
he is entitled to give evidence of it, which evidence cannot be contradicted by people who 
know the truth." 

lSi6, BEnnY, J., in State v. Lee, 22 Minn. W9: "As it is the fact of disposition which is 
important and material, there can be no reason why this fact may not be Pf:Jved by any 
witness who knows what it is. There is certainly 110 reason why general repute is any better 
01' more satisfactory evidence oi disposition than the testimony of one whe Anows what the 
disposition is from his own personal observation. . . . Whether the witness knows what 
he pretends to know in regard to the disposition of a person in question, whether his oppor
tunities for acquiring such knowledge have been sufficient, or his ability to acquire it ha.q 
been competent, are matters which there is no practical difficulty in testing, either upon 
a preliminary or cross-examination, or both." 

1921, WIIEELEIl, C. J., in Richmond v. NorzL'ich, 96 Conn. 582, 115 At!. 11: Chara~ter .•• 
might be proved in threc possiblE! ways: (1) The estimate in which the individual is held 
in the community; that is, his general reputation as to the trait in question. (2) The 
~pinion as to this trait of those who have known the individual and had the opportunity 
to know whether he possessed tlus trait or not. (3) The acts of the individual under some
what similar circumsta.Ilces from which his character as to this trait may be inferred. 
The evidencc of general repute affords the basis for an inference as to the actual char
acter; whether it be the entire character or a single trait of character. Method 1 is gen
erally recognized as an established method of proving character. l\lethod 2 is permitted 
in some jurisdictions, but in most it is denied. Whether or not one was of quick temper 
will require proof of a mental characteristic, and this is the proof of a fact. No one knows 
so well about this fact as he who has known the person and had the opportunity to deter
mine it. How mnch Illore convincing is such evidence than that of a witness who testifies 
to the general repute of this person as to this mental characteristic? His testimony is based 
upon hearsay, and quite likely rumor and gossip. If mental chara!!teristic is a fact, there 
is nl) valid reason why this fact may not be proved by any witness who knows what it is. 
Personal observation and personal knowledge arc a more trustworthy reliance than general 
reputation. We think the decisions to which we have referred, and others to which we 
need not refer, require the admission of evidence of character from those who know." 7 

8 For n good illustration or this futility oC try
ing to mllke the struightforward lilY mind eom
prelwlI<l the limits of this perverse artificilll rille 
of law, see the testimony in Kehoe's Trial (!\lolly 
Maguires), Pn., 1876,West's Rep. 141>-165. 

'. 

7 A powerrul argument against tho rulil 
may be found in Mr. Willium Johnston's 
Argumentl! (Cincinnati, Clarko & Co., 1887), 
p. 104. 
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TOPIC. IV: OPINION' RULE 

AS APPLIED TO 

CHAPTBR LXvIII, 

A. HISTORY OF HANDWRITING-EvIDENCE 

§ 1991. Original M';!U\ing and Rule for 
" Comparison of Handwriting." 

§ 1992. Enlargement of the Rule; 
Modern Change of Meaning. 

§ 1993. State of the Law by the 1800s; 
(1) Classes of Witnesses. 

§ 1994. Same: (II) Submission of Spec
imens to the Jury. 

B. GENERAL THEORY 

§ 1996. Classes of Handwriting-Evi
dence, discriminated. 

• 

(1), (2) Theory of (1) L&y &nd (2) Ezpert 
Testimony from Specimens Nunc 
Viais 

§ 1997. Opinion Rule; Lay Witnesses 
excluded, ExpertB alone admitted. 

§ 1998. Testimonial Knowledge Rule: 
(a) Supposed Inferiority of an Expert's 
Opinion. 

§ 1999. Same: (b) Unfair Selection of 
Specimens. 

t 2000. Principle of Confusion of Issues. 

(3) Theory of. JIUY'S of 
Specimens 

§ 2001. Fore~oing Principle< applied. 
§ 2002. Jury s Inability to Read. 

C. PRESENT STATE OF THE LAW CONCERN
L'IG THE ABOVE KINDS OF E, IDENCE 

§ 2003. In general. 

1. Lay Testimony from Specimens 
NnncViaia . 

§ 2004. Excluded in general by the 
Opinion :·,ule. 

§ Old Exception for Witnesses' ex 
viau scriptionis' or 'ex scriptis olim visis.' 

-

§ 2006. Same: Old Exception for Wit
ness possessing Ancient Docnments. 

§ 2007. Refreshing Memory by Perus
ing Specimens. 

2. Ezpert Testimony from Specimens 
Nunc Visis 

§ 2008. Whether admissible at all; and, 
if so, for what Classes of Writings. 

§ 2009. Unfair Selection of Specimens. 
§ 2010. Photographic Copies as Speci

mens. 
I 2011. Studying the Specimens in or 

out of Court. 
§ 2012. Qualifications of the Expert as 

to Skill. 
§ 2013. "Admitted or Proved Genuine." 
§ 2014. Rules applicable to both Expert 

and Lay Witnesses: (a) Giving the Ground.'! 
of Belief. 

§ 2015. Same: (b) Modes of Testing the 
Opinion on Cross-Examination. 

3. Jm OJ'8 PenJSlAl of 
§ 2016. Whether allowable at all; and, 

if so, for what Classes of Writings. 
§ 2017. Ancient Documents. 
I 2018. Unfair Selection of Specimens. 
§ 2019. Photographic Copies as Sueci-

mens; Press-Copies. -
§ 2020. Specimens "Proved" Genuine; 

Mode of Proof. 
§ 2021. Specimens "Admitted" to be 

Genuine. 

D. SUNDRY EXPERT TESTWON'" TO GENU
INENESS O":'HER THAN BY KNOWLEDOIiI 
OF IiANDWRI':!'INo-TypE) 

I 2023. In general. 
§ 2024. Ink, P6per, Spelling and the like. 
§ 2025. Deciphering Illegibie Writing. 
§ 2026. Imitations, Porgeries. 
, 2027. Erasures, Alterations, Time of 

Wnting. 

A. HISTORY OF ILumWRITING-EVIDENCE 

§ 1991. Original end Rule for .. Comparison of Ba.ndwritlng." 
(1) In proving a document or a signature to have been written, two distinct 
kinds of evidence offer themselves: first, testimony by a person who saw the 
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act of writing, or some circumstance leading up or pointing back to that 
act; secondly, evidence of the kind of handwriting. The difference is that' 
in any and all ways of the second mode there is involved the establishment 
of a personal type or character of writing, and an estimate .. based on com
parison, that the disputed writing belongs to the type; and this jg so whether 
we employ witnes::es who know that type and examine the disputed writing, 
or whether the jury is given the means of knowing the type and making the 
examination. By the first mode we are not in any way concerned with the 
character of the person's writing; the witness testifies directly to seeing the 
act done, just as he would testify to seeing a blow struck. By the second 
mode, there is always an inference from the type to the genuineness of the 
disputed instance.1 It is obvious how wide the difference is. 

Now the first and most important point of legal history here is that, at a 
certain stage of our law, all of the ways of proving handwriting by its type, 
while not entirely repudiated, were greatly discountenanced and strictly 
limited in their use. For instance, a paper being offered as written by X, 
A's testimony that he saw X acttlally W1'it~ it would be always received; but 
A's testimony that he had often seen X write and that this was X's writing 
would not be received. . 

The next point of importance is that the term "comparison of hands" 
(or, in the older phrase, "similitude of hands") was indiscriminately applied 
to all of the modes of proving by type, i. e. to any way of proving <.!xcept by 
one who had seen the very documen~ in the act of being written. What we 
find is the gradual admission, one after another, of various modes of this sort. 
But they were dI at first known by the general phrase" similitude" or "com
parison of hands;" and when that phrase was used, it covered even the testi
mony of one who had seen X write and thus knew his hand. 

Thirdly, with reference to the limitt>d use of these modes, we find (a) that 
the only kind of witness who could be heard was one who had seen X write; 
no other sort of knowledge was orthodox; (b) that such testimony was 
conceded to be proper in civil causes only (and perhaps in petty causes 
alone, i. e. causes under forty s..'llllings in amount); and that though (at 
the stage when these questions arise, the era of the Restoration and 

• 

the Revolution), the Crown was endeavoring to extend its. use, this 
extension was strenuously opposed and was evidently against orthodox 
practice. 

These features are sufficiently illustrated by the following passages from 
• 

the trials of the late 1600s: 

1683, Algernon Sidney'8 Trial, 9 How. St. Tr. 851, 864: "Mr. Sheppard sworn. Att'y
Gen.: Pray, will you look upon writings [shewing the libel). Are you acquainted 
with Colonel Sidney's hand? Sheppard: Yes, my lord. Att'y-Gen.: Is that his hand
writing? Sheppard: Yes, sir; I believe so. I believe all these sheets to be his hand. AU'y
Gen.: How come you to be acquainted with his hand? SMppiJrd: I have seen him write 

11"1. I This distinction has already been eSflJDined under Relevancy (ante, i 383). 
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the indorsement upon several bills of exchange. Col. Sidnell: My lord, I desire you would 
please to consider this, that similitude of hand::; can be no evidence. L. C. J. JEt"FERIES: 

Reserve yourself until anon, and make all the advantageous remarks you can .... Sidney: 
Now, my lord, I am not to give an arcount of thC!;:e papers; I do not think they are before 
you, ft)r there is nothing but the similitude of hands offered for proof. The similitude of 
h1.n!ls :5 nothing; we know that bonds will be counterfeited, so that no man shall know 
his own hand." Remarks 2 by Sir John Hawks, Solicitor-General under WilHam III: "The 
evidence was, proving the book produced to be Col. Sidney's writing, because the hand 
was like whnt some of the witnesses had him "Tite; an evidence never permitted in 
a criminal case before. The case of the Lady Carre 3 was well ciUld by Col. Sidney, against 
whom there was an ind!i!tment information of perjury, in which it was resolved that com
parison of hands was no evidence in any criminal prosecution." 

1688, Trial of the Seven Biahopl', 12 How. St. Tr. 466; several witnesses were offered, 
most of whom had not seen the Bishops .... -rite, but had onlt h~d coJrrespondence; after 
their testimony, which was very hesitating, Serj. LelJin~: "My lord, before tIus paper is 
read, we hope you \\;11 let us be heard to it. }"or what is all the proof that they have given 
of this paper? They have a proof by compari~on of hands, whlch in a criminal case ought 
not to be received. . . • For them to come to prove tands only by those that saw letters, 
but ne'ler saw the pers()n~ \~Tite, this I hope will not amount to so much as comparison of 
hands •. , • It is an easy matter for any man's hand to be counterfeited; that they sure 
will agree, for frequent daily experience shows how easily it may 00 done; is it not easy 
then to cut any man down ir. the world by proving it like his hand? And proving that 
likeness by comparing it "ith something that he hath formerly seen? This strikes mighty 
deep. The honestest man in the world, and the ili(l~t innocent, may be destroyed, and yet 
no fault to be found in the jury or in the Judges." ..• Sol.-Gen. (opposing): "It is a 
wonderful thlng, they .. ay, that such evidence s!tould be offered, but truly, my lord, it is 
a much shanger thing to hear Mr. Serjeant Pemberton say it was never done before. • •. 
[In Sidney's case) there was no person that swore he saw him "Tite it; there was nothing 
proved but similitude of hands to make the jury believe it his hnd"Titing." ..• l\lr. 
J. HOLWWAY: "In civil matters we do go upon slight proof, such as the comparison d 
hands, for proving a deed, or a witness' name; but in criminal matters we ought to be more 
strict and require positive and substantial proof." The judges being divided (Powell 
and Holloway, JJ., against, and Allybone, J., and Wright, L. C. J., in favor, the 
difference turning on the fact that the case was a criminal one), the evidence was not 
considered. 

1691, Trial of Sir R. Grahme (Lord 12 How. St. Tr. 736: L. C. J. HOLT (to 
jury): "Mr. says he has my lord "Tite several times and believe the 
v,Titing to be in his hand; and to the same purpos<, says Bland." Lord Preston: "J hope 
~'our lordship will please to observe to the jury tkt this is only a proof of similitude of 
hands; nobody me write them." 

1695, R. v. Crosby, 12 Mod. 72: "At tIlls trial several ueasonable papers were produced, 
which they swore thllY believed to be the handwriting of the prisoner; and on this a ques
tion arose whether comparison of hands were sufficient; and per CURIAM [L. C. J. Holt), 
it is not sufficient for the original foundation of an attainder, but may be well used as a cir
cUUlstantial and COnfirming evidence, if the fact be otherwise fully proved; as in my lord 

's case, his attempting to go with them into France, and principally ..... hert' they were 
found on ~1is person. But here, since they were found elsewhere, ti> convict on a similitude 
of hands was to run into the error i)f Colonel Sidney's case." C 

2 lb. 1003. from the general literature or the time, or the 
I ! Sid. 418. t.hen meaning of the phrase, see the note of the 
C See also: 1684, Hayes' Trial, 10 How. St. learned compilers of Adolphus and Ellis' Re-

T. 312-314; 1723, Bishop Atterbury's Trial, ports, "0J. 5, p. 752. 
::; How. St, Tr. 546. For other illuatrations. 
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These passages illustrate, then, (1) that the term "similitude" or "com
parison of hands" covered all mode8 of proving liandwriting (in the strict 
sense, i. e. every way in which the type of writing was the sourct! of belief); 
(2) that the orthodox use of such pro(lf was confined at least to civil calMCS; ~ 
(3) that the only accepted mode of such proof was by those who had 8een the 
person write. We have now to notice a gradual expansion of the limits of 
the doctrines under (2) and (3); and first of (2): 

(2) We first find the doctrine that in criminal case8 proof by" similitude 
of hands" is admissible if the disputed paper was found in the accused':: pos
session; in such a ease of 'prima facie' authorship, this dC'lbtful k':nd of evi
dence was acceptable as "circumstantial and confirming evidence," in Lord 
Holt's language.6 This form of the rule begins before 1 iOO, 7 and becomes 
common in the trials of the next century, and even as late as 1802 we find 
~Ir. McNally writing: 

1802, Mr. T. :JfcNally, Evidence, 403: "But though mere comparison of handwriting 
be not evidence on an indictment or information, yet papers found in the custody of the 
defendant and the v.Titing thereof proved to be in his hand by persons who have seen him 
write, is sufficient preliminary evidence to entitle the counsel for the Crown to ha\"e them 
read.H8 

This modification in its broad form (confining this kind of proof in crimi
nal cases to corroborative purposes only) was embodied in the treatises of 
the 17oos.9 But by the end of the century the limitation had disappeared 

5 'l'here can be little doubt that thc up-e was 
not limited to petty causes, but was common in 
civil causes generally, particularly in thc proof 
of witnesses' signatures to wilIs, decds, ctc.; 
for example: 1693, Bath and MountagUe's 
Case, 3 Ch. Cas. 55, 58, 80; 1695, Blurtou II. 
Toon, Skinner 639. 

e 1695, Crosby's Case, aupra. It is per
fectly clear, however, that this admission of it 
as "confirmatory" only was not genuinely an 
inn(Jvation upon the practice in criminal cases; 
but merely settled within the abovc limits the 
hitherto doubtful orthodoxy of such evidence 
in criminal cases. It had been used all through 
the low's: 1645, Lord Macguire's Trial, 4 How. 
St. Tr. 653, 685; 1660, Harrison'l! Trial, 5 How. 
St. Tr. 1010, 1021; Scroop's Trial.5 How. St. 
'I'r. 1034, 1042; Carew's Trial. 5 How. St. Tr. 
1048, 1051; Scot's Trial, 5 How. St. Tr. 1058, 
1062; Jones' Trial. 5 How. St. Tr. 1072. 1073; 
1662,SirHenryVane'sTrial. 6 How. St. Tr.119, 
149; 1663, Twyn's Trial. 6 How. St. Tr. 513, 
524; 1678, Coleman'lI ,'rial, 7 How. St. Tr. 
I, 22, 34; Ireland's Trial, 7 Ho,,·. St. Tr. 79, 
118; 1679. Whitebread's Trial, 7 How. St. Tr. 
311,335. 

7 The scttlement of it with these limits was 
probably due to the belief that the act of 1689 
(quoted posl, § 1992), reversing Sidney's at
tainder. was intended as a legislative disparage
Eent of this use in criminal cases. 

81688. Serj. Pemberton, in Seven Bishops' 
Trial. Bupra, for the defence, distinguishing 
Sidney's Case: "My lord, that case differs 
from this 'toto cOt'lo'; the writing was found 
in his posseBBion, in his study; there was thc 
proof tbat nailed him." a distinction not at the 
former time put forward. Compare also: 
1684, Hayes' Trial, 10 How. St. Tr. 312-313; 
1696, Sir John Fcnwick's Trial, 13 How St .. 
'fr.625-627; 1719. Mathews' Trial, 15 How. 
St. Tr. 1323, 1375: 1722, Layer's Trial, 16 
How. St. Tr. 199, 205; 1758, R. II. Hensey, 1 
Burr. 6U. 

I 1726, Gilbert, Evidence, 53 (" The proof 
of false swearing to an affidavit or answer may 
be ~urther illustrated 'by thc comparison of 
hands, which possibly may be c\idence in 
concurrence "ith other proof that out of thc 
pnswer itself evince the identity of the person. 
But that the comparison of hands only should 
be a proof in a criminal prosccution was never 
law but only in thc time of King James, and the 
distinction has "ver becn taken tbat thc com
parison of hands is evidence in civil and not in 
criminal cases. The rcason why the com
parison of hands is allowed to be c\idence in 
civil matu,rs is because men Bre distinguished 
by their handwriting as well as by their faces, 
for it is very seldom tbat the shape of their 
lctters agree any more than the shapea of their 
bodies; thereforc, a comparison of handll serves 
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entirely, and we find Mr. McNally able to say, in 1802, as the result of the 
latest rulings: 10 

"In proving the handwriting of a defendant, there is no legal distinction between that 
which is legal evidence in a civil action and that which is legal evidence in a criminal 
prosecution. JJ 11 

(3) Taking up now the other limiting doctrine already mentioned, we find 
that here, too, an expansion was taking plac.-e: The orthodox witness had 
been one who had seen the person write. This was the only clear and accepted 
foundation for the witness' knowledge of the hand. In the Bishops' Trial, 
Serj. Levinz, in defence, had argued: "For them to come to prove hands only 
by those that saw letters, but never saw the persons write, this I hope will 
not amount to so much as a comparison of hands." Nevertheless, the Crown 
lawyers had already begun and incessantly kept up the practice of offering 
witnesses who had an inferior knowledge, based on specimens seen by them 
and somehow krwwn to them as genuine otherwise than by seeing them written; 
for example, one who had bought a bill indorsed by the person and had after
wards demanded and received payment of it from him, . a kind of witness 
perfectly acceptable to-day (ante, § 699). In the Seven Bishops' Trial, for 
example, aU but one of the witnesses had apparently this sort of knowledge 
only, and this circumstance probably weighed much with the judges who 
were for rejection. Although in Crown cases of the 1700s the judges were 
able to force in this sort of testimony (especially where the papers were 
found in the accused's custody),12 yet the acceptailce of such a witness was 
distinctly a new thing, a loose practice, and an eXllansion of the ortlt0dox 

• reqUIrements : 
1696, R. v. ClIlp<:pper, Skinner 673: "Then they produced a witness to swear to the 

contents of another letter [of Sir Francis Wythens); which was denied, he never having 
Sir Francis write, but deposed that it was the same hand with the letter produced. 

'Non allocatur'; for, per HOLT, C. J., •.. here the witness cannot prove a letter written, 
for he never had seen Sir Francis write, wherefore it was disallowed." 

The great case of Lord Ferrers v. Shirley, in 1731,J3 stamped this new doc
trine as orthodox. For the rest of the century, however, it seems to keep 
a secondary place; it is usable only in case of" necessity," i. e. when witnesses 
for a distinction in civil commcrce, for the 
likeness docs induce a presumption that they 
are the same. But in criminal prosccu~ion8 
the p~mption is in favor of the defendant, 
therefore, when comparison of hands is the 
only evidence in a criminal prosecution, there 
ia no more than one presumption against 
another, which weighs nothing"); 1767, 
Buller, Trials at Nisi Prius, 236, 

10 Evidence, 411. 
11 The first cases accepting this, the con

ceded rule of tcHlay, seem to have been: 1781, 
De La Motte's Trial, 21 How. St. Tr. 810; 
1792, R. fl. Tandy, K. B. Ire., McNally's 
Evidence, 409. 

12 E. o. Layer'l! Trial, supra; Grahme'., 
Trial, 8Upra. 

13 Fitzgibbon, 195, a clerk of Earl Fencrshad 
received or scen scveral letters. which one O. 
(whosc signature was in question) had purportt'd 
to write; "The counscl insisted that in all cases 
where'a witness would swear to the handwriting, 
he must be able to say that he saw such pe!'l!on 
write"; the witness was rejccted, but only be
cause he could not show that the letters were 
really Co's; Pagc, J .• wanted to confine thc use 

. of such witnesses to eases of neccssity, as wbere 
the person in question was abroad; b..:t Ray
mond, C. J., would not concede IWY such limita
tion. The case is Quoted in !:ili, ante, t 699. 
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who have seen the person write cannot be had.I4 By the beginning of the 
1800s this class of testimony takes its place on an equal footing with the 
older kind,t5 but its distinctly modern and parvenu character may be per
ceived from the following well-known passage of Lord Eldon's: 

1803, ELDON, L. C., in Eagleton v. Kingston, 8 Yes. 473: "When I first came into the 
profession, the rule as to handwriting in Westminster Hall in all the Courts was this. You 
called a witne:;s, and asked whether he had ever the party "Tite. If he said he had, 
whether more or less frequently, that was enough to introduce the further question, whether 
he believed the paper to be hhl handwriting. • •. Or you might ask a witness who had not 
seen him write for a length oC time, jf you could not get a witness of a subsequent date. 
• • . This rule was laid down with so much clearness that till very lately I never heard of 
evidence in Westminster Hall of comparison of handwriting by those who had never seen 
the party "Tite." 15 

§ 1992. Enlargement of the Rule; Chanle of Meaning. The result 
at this point was that the opposition to proof by "comparison of hands" had 
been forced to give way, and that the Use of such proof had been enlarged 
",;th reference to the kind of case civil and criminal ' in which it could 
be used, and the sources of the witness' knowledge which would be recognized 
as sufficient. But the old stigma remained, and the old literature discoun
tenancing it was still perused. Thus, when now still other varieties of it 
were attempted to be availed of, it came about that the argument against 
them was that they involved "comparison of hands" and were thus unlawful. 
The attitude of mind was: "Yes, to be sure, you may bring a witness who 
saw X write, or even received letters which X treated as genuine, or had old 
records in his possession purporting to be signed by X; that is well enough; 
that is not comparison of hands, but this that you are offering is comparison 
of hands, which has from of old been unlawful." 

In other words, we now come to a stage in which "comparison of hands" 
received a new and restricted seMe, and was in this sense used to cut off the 
introduction of new varieties of testimony. It was now applied to all wit-

It 1767, Bulllt, Trials at Nisi Prius, 236: when based on anything less than seeing the 
"The reason why the comparison of hands is person write: Huger, J., in Cantey v. Plait. 2 
allowed to be evidence is because men are dis- McCord 260 (1822);, Tilghman, C. J .• in 
tinguiBhed by their handwriting as well aI! by Vickroy 11. Skelley. 14 S. & R. 373 (1826). Yet 
theirCacell. In general cases the witness should 88 early as J819 Mr. J. Duncan accepted the 
have gained his knowledge from having seen newer mode. in Com. 11. Smith, 6 S. & R. 571. 
the party write: but under some circumstances In Louisiana the old restriction. receiving only 
that is not neeeBSJ' .. IY. as where the handwriting a witness who had seen the very document 
to be proved is of a person residing abroad, one M law as 1812. under the 
who bBS frequently received letters from him in first Code: Sauve t>. Dawson, 2 Mart. 202, 
e eourse of correspondence would be admitted yet experts were by the fUUJl'3 Code received. 
to prove it. though he had never seen him The past of the law in this respect is often 
write. So where the antiquity of the writine ignored. as where it is said. in Bennett II. 
makes it impossible for any living witness to Mathewes, 5 S. C. 482 (1874), that this sort 
swear h'3 ever saw the party write." As late as of testimony" hBS never been Questioned." 
1798. Trial. 27 How. St. Tr. 323. tho The rules for this class of testimony have 
old notion is found. been a1rea.dy examined in detail. ante, It 699-

IS In early American cases we find in- 708. 
I!tances of failure to recognize the new sort: 11 So also in Wade II. Broughton. 3 Vee. '& B. 
the judge regards 88 inadmissible 172 (1814). 
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nesses who had no previoll,8 knowllJdge of the hand, but were ahown apecimeTl8 
in court and asked to compare them with the disputed writing. This change 
of meaning in the phrase is the key to the confusing sources of the carl~' 1800s.1 

The following passages will illustrate it; the second one, of l\Ir. J. Buller, 
is the most striking, because in his own book of fifteen years before 2 he had 
used the phrase in the old sense: •. 

1770, YATES, J., in Brookbard v. Woodley, Peake N. P. 20; rejecting old register-entries 
offered as standards: "I do not know any case where compurison of hands has been allowed 
to be evidence at all. • •• 'Where a witness has sccn the party \\Tite, • • • that is evi
dence. But where it is merely opinion on similitude of the \\Titing collected from barely 
comparing them, the jury may compare them as well as anybody else." 

1781, BULLEn, J., to the jury, in Dc la Motte's Trial, 21 How. St. Tr. 810: "The coun
scIon the part of the prisoner have first objected that similitude of hand\\Titing is no evi
dence. They certainly are right in that argument; but the objection does not apply to 
this case. Similitude of handwriting is where a paper is produced not sworn to by anybody 
that has ever seen him write or has any knowledge of his hand, but the inference is made 
that it is his hand\\Titing because it is like some other which is so. But that is not the 
evidence which has been offered to you respecting anyone of the papers which you have 
heard read; they have all been proved by persons who werc acquainted with his hand
writing. They speak not from the similitude of the writing only, but from dlcir knowledge 
of his hand\\Titing, baving seen the prisoner "THe before. 'I'hat, gentlemen, is the only 
evidence which can be given of hanrhniting, except it happens that there be It r.crson who 
saw the prisoner actually \\Tite the papers." 

1792, R. v. Tatuly, Ire., McNally'S Evidence, 409; prosecution for sending It challenge 
to Mr. To!()r. Mr. Toler testified: "I have seen him "Tite, and received letters from him." 
Co:msel for defendant argued that "as the evidence offered was merely upon comparison 
of hands, without any previous ground to show that it was sent by l\lr. Tandy to Mr. 
Toler, it could not be read. . . . From the reversal of Algernon Sidney's attainder to 
the present case, in criminal prosecutions comparison of h:md\uiting is not evidence." 
BoYD, J.: "This is not comparison of hands. Mr. Toler says he knows the hand
writing." a 

To understand the new meaning of the phrase, it is necessary to look back 
at the scope of the early use of "similitude of hands" and see how far it in
cluded juxtaposition by the witness' coram judicio.' 

The first thing to note is that it was not the process of juxtaposition by the 
witness that was reprobated, but the use of such testimony at all. Remem
bering that the early restricted practice in civil cases was confined to wit
nesses who had seen the person write, we here find that no discrimination 
was made between the different ways in 'Wh:~h he might give his testimony, 
i. e. he could either merely .Iook at the disputed writing and give his opinion 
upon it, or better stm (they thought) bring in the other writing he had seen 
made and juxtapose it, and even show it to the Court and jury, which 
last, indeed, had been the practice from time immetlorial for authenticating 

§ 1991. 1 In an anonymous trcatise on 
High Trcason. dated 1793. and published with 
the edition of 1873 of Kelyng's Crown Cases, 
is one of the latest instances of the old sense of 
the words (p. 149). 

! Quoted an!e, § 1991, note 14. 
3 This cha/Age of meaning was observed by 

Mr. Starkk, with his usual aCUmen and 
accu, .. ~~·: 1824, Starkie, Evidence, II. 515; 
so also (1849) Mr. Best, Evidence, § 248. 
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seals.4 In other words, when they did allow proof by "similitude of hands" at 
all, they made no special discrimination against juxtaposition in court; itwasall 
"similitude of hands;" equally good or equally bad. Thus, Serjeant Levinz said, 
arguing for the Seven Bishops, in 1688, and conceding what he felt obliged to: 5 

"Your lordship knows that in every petty cause where it depends upon comparison of 
hands, they used to bring some of t~le party's hand\\Titing which may be sworn to to be 
the party's own hand, and then it is to be compared in court "ith what is endeavored to 
be proved; and upon comparing them together in court the jury may look upon it and 
see if it be right. In such manner of proofs by comparison of hands the usage is that the 
witness is first asked, concerning the writing he produces, Did you see this writ by the 
defendant whose hand they would prove? If he answers, Yes, I did, then should the jury, 
upon comparison of what the ",itness swears to ",ith the paper that is to be proved, judge 
whether those hands be 50 like as to induce them to believe that the ~ame person ",Tit both." 

1729, /lales' Trial, 17 How. St. Tr. 273; forgery of a promissory note. Counsel: "Mr. 
Lincoln, those receipts which you produced, did Mr. Kinnersley actually "'Tite them?" 
Mr. Lincoln: "I saw him ",Tite them all." Counsel: "Shew them to the jury." REYN
OLDS, J.: "Gentlemen of the jury, in that book you will find some receipts wrote by Mr. 
Kinnersley, which Mr. Lincoln swears are his hand." 6 

In short, the struggle that was then going on was against "similitude of 
hands" in general, and, later, against witnesses who had merely received 
correspondence; and where there were witnesses who had seen the person 
write, they were either competent or incompetent, and no objection was 
founded merely on their bringing the specimens into court.7 

I 1889, Brcsslau, Handbuch del' Urkunden- attainder is reversed. This recital is ap-
lehre, I, 489, 547; 1898, Declareuil, LeI! parentiy incorrect, according to the printed 
preuvee judiciaires daDS Ie droit frant;ais du report of the trial, since no writings appear to 
ve au VIne si~cle, Nouv. revue hist. de droit have been brought in and juxtaposed 88 
fl'. et ~tr., vol. 22, p. 759; 1900, Thayer, Cases standards. But the fact is that, according to 
on Evidence, 2d cd., note, p. 710; 1895, Pollock the law at the tiI::le of the Act, any use of 
and Maitland, Rist. of English Law, II, 222. "similitude of hands." as already explained. 

r; 12 How. St. Tr. 297. was unlawful in criminal cascs; and, when the 
I 1684, Hayes' Trial, 10 How. St. Tr. 312, legislature wished to repudiate the proceedings 

313; 16113, Bath and MountaglJe's Casc, 3 Ch. at that tl'ial, it was pt)l'fectly natura! !Dr them, 
Cae. 55, 58,80 (validity of a deed; the judges whether by inadvertence or otherwise, to nee 
refer in their opinions to the .. multitudes of the phrase" comparing it "ith other writings," 
instruments that were produced in Court" to because either and any mode of proof by 
prove genuineneS8 by eompari80n); 1700, ,. similitude" was bad. Conversely, if it had 
Feilding's Trinl, 13 How. St. Tr. 1353, 1359, been good, it would have been equally good 
1367; 1714, Carbone 1'. Cotton. Viner's Abr.. whether the witnesses brought in or did not 
"Evidence." T, b. 48, 11; 1723, Atterbury's bring in the specimens he had seen Wlitten. 
Trial, 16 How. St. Tr.547; 1731, Ferrers n. Perhaps the phrase of the Act "not proved by 
Shirli!Y, cited ante, § 1991; 1781, Dela Motte's the testimony of anyone witness to be Mitten 
Trial, 21 How. St. Tr. 675, 782. by him" is the best proof, for those who are 

1 This seems to be the explanation of the familiar with the language of the State 'I'rials. 
much discussed and mul",b mi6Understood act That phrase. !IS often there Uf!(!J, means only 
reversing Algernon Sif!ney's attainder, which one thing, namely, the lack of any witness who 
ran as follows: 1 W. & M. 24 (1689), printed saw the actual wl'iting of the disputed docu-
in 9 How. St. Tr. 996; Act for annulling and ment; and the Act contrasts that kind of a 
making void the attainder of Algernon Sidney. witneDB with a witneS8 who judges merely by 
Esq.: "Whereas ••• there being at that time the style of writing. Finally, the Legislature 
produced a paper found in the closet of said equId hardly have used the phrase by in-
Algernon, supposed to be his handwriting, advertence, because in the testimony set forth, 
which was not proved by the testimony of any ib. p. 989, it appears that the Legislature had 
one witneas to be IVritten by him, but the jury received freshly and accurately an account 01 
was directed to beliElve it by comparing witl: just what evidence was offered, and it did not 
it other writings of the said Algernon," the include the juxtaposition of specimens. 
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§ 1993. Sta",e of the Law by the 18001; (I) of Witnesses. What we 
have, then, as the 1800s came in (the time when reasons and principles for 
the rules of Evidence began much to be thought about) is (1) the acceptance 
of witnesses who had seen the person write; (2) the acceptance of witnesses 
who had received writings subsequently treated by him as genuine or who 
had had the custody of ancient documents of the same persons; (3) the per
mission, for such persons, equally of merely examining the disputed writing 
and of bringing into court the specimens they knew and juxtaposing them; 
(4) the exclusion of any other mode of testimony under the condemnatory 
phrase "comparison of hands." The other kinds of witnesses that were thus 
excluded woulrl be (a) an ordinary witness who knew nothing about the 
handwriting but merely juxtaposed specimens and compared; (b) the same 
testimony by one skilled in handwriting generally. 

(a) Now the former was of course barred absolutely by the Opinion rule, 
well expounded in this connection in the following passage: 

1770, YATES, J., in Brookbard v. Woodley, Peake N. P. 21, note: "Where it is merely 
opinion on similitude of the writing collected from barely comparing them, the jury may 
compare them as well as anybody else, and any two people may think differently." 

It was because, when the judges stopped to think, this Opinion rule clearly 
excluded the ordinary witness who spoke only from juxtaposition, that they 
began to see that logically it also effected the exclusion of the opinion of any 
lay witness whatever, so far as based on a comparison in court. Hence we 
find that even witnesses of the sort (2) above, who had seen the person write 
or had received letters or possessed old records, were now for the first time 
denied the old orthodox process (ante, § 1992), of juxtaposing documents 
in court. But this came about slowly. For witnesses who had seen the 
person write, it was enforced in 1801 in Gan'tolls v. Alexander,! though in 
some American jurisdictions the old practice survived.2 For witnesses who 
testified through having long had the custody of ancient docuDients, the 
prohibition was longer in being applied. Doe v. Tarver, in 1824,3 maintained 
the old practice; and it does not seem ever to have been expressly outlawed! 
Whether it would be regarded as lawful to-day cannot be told; though it is 
certainly anomalous, because obnoxious to the Opinion rule. 

(b) The other kind of testimony thus excluded was that of experl8 speaking 
from juxtaposition. This it was now strenuously sought to introduce. It is 
no matter of surprise that the judges instinctively hesitated; for the idea of 

'sm in handwriting was then a novel one.S But the significant circum-

11113. 14 Esp. 37. Kenyon. L. C. J. thought intended to lustily existing practice. 
I The authorities are collected poat. t 2005. The authorities are collected poal. § 2007. 
Of COIU'8e 80 far as the inspection of the J Ry. & Moo. 143. Abbott. C. J. 

atandard. known to the witness to be genuine. is C The authorities are colIected 11081. § 2006. 
necessary by way of rejreahing recoUer.lion. its I It seemed objectionable even to the most 
use is legitimate. To this extent. but to this proglessive thinkers: Life of Sir S. RomiIly. 
only. its propriety is stiIl recognized: 1816. 3d ed •• II. lOS (1809; debate on the conduct of 
Burr 17. Harper. Holt N. P. 420. But the the Duke of York; "they &g1eed to receive 
opinion in Burr 17. Harper reads like an after- this moet dangerous species of evidence. . • • 
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stance is that those who tried to use this kind o.f testimony were obliged to 
strive to remove from it the stigma of being" comparison of hands." Thus: 

1802, Mr. Garrow, in R. v. Cator, 4 Esp. 117, contending for the admission of expert testi
mony: "I come now, then, to see what comparison of handwriting is. I call somebody 
out of the crowd; I show him a paper of Mr. Cator's handwtiting, and say 'that is a paper 
of Mr. Cator's hand'\\'l'iting,' he not being a man of skill; then I show him the libel, and do 
the same by the jury. Half of them may think it is Mr. Cator's handwriting, and half may 
think it is not. . . . [Thus, in the present case] I am not contending for a comparison of 
handwriting; I am referring to the skill and judgment of a person with to whom the 
jury are to judge." 

They failed for a long time to introduce the new kind of testimony, and 
the Legislature had finally to step in with its aid.6 But the result of the dis
cussion was that the stigmatized "comparison of hands" now obtained 
definitely the narrow meaning just illustrated; it covered the testimony 
of all witnesses whose knowledge was acquired solely by examination of 
specimens for the purpose of the trial; it no longer applied to witnesses who 
had gained a knowledge by seeing the person write or by receiving corre
spondence or the like. When a judge now refused to accept a witness because 
"comparison of hands is not evidence," he meant to exclude any person, 
either skilled or unskilled, who w:!s not of the last two classes and who was 
shown, either in court or before trial, specimens as a standard of whose 
genuineness he had no personal knowledge; 7 and he also meant (by the end 

a comparison of hands"): this hesitation is Stanger~. Searle. 1 Esp. 14. he excluded an 
found at a much later time. in Murphy v. expert'/I testimony on this ground. For the 
Hagermann. Wright 297 (1833). next generation a series of rulings a\'ailed to 

The earliest introduction of expert testi- exclude such testimony: 1802. R. 1'. Cator. 4 
mony in this country seems to have been under Esp. 117. Hotham. B.; 1803. Lord Eldon. L. 
the first Civil Code of Louisiana: 1812. Sauve C .• in Eagleton r. Coventry. 8 Ves. 474 ("That 
l). Dawson, 2 Mart. 202. cvidence was admitted by Lord Kenyon in one 

In the Ecclesiastical Courts the practice case. It was first introduced by Mr. Justice 
had been well known: 1809. Beaumont tI. BuIJer •••• [But] these latter cases appear to 
Perkins. 1 Phill. Eccl. 78. Sir J. Nicholl: 1822, have brought the law back to the state in 
Saph ~. Atkinson. 1 Add. 214 (the samc judge) ; which it stood twenty-five years ago "): 1814. 
though in 1824. in Robson 11. Rocke. 2 Add. 86. the samc judge. in Wade 11. Broughton, 3 Ves. 
he made a singular • volte-face.' and uttered &: B. 172; 1829. Clermont ~. Tullidgc. 4 C. &: 
nearly opposite declarations as to the common P. 1. Lord Tenterden. C. J.; 1830. Griffith 11. 

law. the Prerogati\'c Court practice. and his Williams. 1 C. &: J. 47 (Exchequer). In 1836. 
own opinion of the value of such evidence. in Doe demo Mudd ~. Suckelmore. 5 A. &: E. 

• In 1792. Lord Kenyon. C. J .• in Goodtitle 710. where the whole subject was reasoned out. 
d. Revett ~. Braham. 4 T. R. 497. had refused a division of opinion prevented a settlement 
to recognh;e the objection of "comparison of of the law. Coleridge and Patteson being for 
hands" when made against an expert who had absolute exclusion. and Lord Denman. C. J .• 
studied specimens of the handwriting. Lord Bnd Williams. J., being for admi ... ion under 
Kenyon's supposed recantation in Carey~. restrictions. In 1843. Fitzwalter Peerage, Cue 
Pitt. Pea.lce Add. Cas. 131 (1797). apparently 10 CI. &: F. 193. expert comparison Willi ex
refers to testimony that a writing appears to be eluded. In 1845. in R. 11. Shepherd. 1 Cox Cr. 
feigned (on mere inspection of it and nothing 237. Erie. J.. declared such testimony ad
else). and not to comparison of hands by an missible to prove, but not to disprove genlline
expert. as claimed in R. 11. Cator by counsel and ness. Finally in 1854. came the CommoD Law 
assented to by Hotham. B.: and this is the Procedure Act. 17 &: 18 Vict. C. 125. I 27. 
construction put on this ruling by his con- which admitted it with the proper restrictions. 
temporary. Peake (Evidence. 74). Neverthe- 7 This is the modem sense. of course. Thus. 
less Lord Kenyon seems to have been in the 1819. Duncan. J .• in Com. 11. Smith. 6 S. &: R. 
meantime of an oppOBite opinion. {or in 1793. 571: "Comparison of handwliting is whell 
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of the half century) the process of juxtaposition in court even by one who 
had a personal knowledge of the hand. In other words, the "comparison" 
in the old sense was the mental process of comparing the remembered type 
with the disputed instance; the" comparison" in the new sense is the manual 
juxtaposition of specimens to form a notion of the type, or to see if the type 
tallies with the disputed writing. 

It was not, however, until Doe demo Mudd v. Suckermore, in 1836,8 that 
any real threshing-out of reasons came. At the first part of the century 
the explanation rests largely on instinct; the judges had already, almost 
within a generation, allowed great additions in this mode of proof, by en
larging the class of those who could testify at all, and by removing the 
limitation to civil cases; and they set themselves against any further enlarge
ment of the class. 

§ 1994. State of the Law by the 1800s: (II) Submission of Specimens to 
the Jury. There is, of couJ''3e, a sole remaining way of attempting to prove 
the genuineness of handwriting, namely, without asking the opinion of any 
witness, to lay before the jury some specimens of the writing of the person 
• • 
In question. 

It has already been seen (anie, § 1992) that in the early practice there was 
no objection to the jury's examination purely as such. The witness who had 
seen the person write (or, later, had received papers or possessed old docu
ments learned to be genuine) might bring the writing in, if he had it, and 
the jury would incidentally look at it. Thus the stigma of "comparison 
of hands" was not applicable to the fact of the jury's examination as such; 
the struggle was against the use of a certain kind of witness, not agabst what 
he did if admitted. Ther~ were towards the end of the 1 iOOs only two kinds 
of witnesses ' those who had seen the person write, and those who had held 
correspondence or possessed ancient documents and it seems entirely 
clear! that not only could these witnesses bring in and compare the specimens 
they had, but the specimens could be laid before the jury for their inspection. 

But now the controversy over expert testimony by juxtaposition was in 
full array; the new and narrow sense of the stigmatized "comparison of 
hands" naturally associated itself with any and every process of "com
parison" or manual juxtaposition; and doubts about the propriety of the 
time-honored inspection by the jury thus arose. They had never arisen 
before, simply because the only witnesses who could be used at all were 
persons who had already a personal knowledge of the hand and were thus 
otherwise competent, and to whom juxtaposition in court was not essential, 
while for the new kind of witness, the expert, it was the essential source of 

other witnesses prove a paper to be the hane!- nothing of himself. he hili! not scen the 
writing of a party. and the witness is desired to party write, nor held any correspondence with 
take the two papers in his hand, compare them, him." 
and say whether they are or are not the same • 5 A. Ii: E. 110, cited mpra, note 6. 
writing. There the witness collects all his ,1m. 1 As illustrated in the pasSllges 
la:owledge from comparisc;D only; he knows /lnte, § 1992. 
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knowledge; and thus the stigma began to be attached to the process itseIr 
as well as to the witness who had to depend upon it. And now, as oft::ln 
happens in our law, the doubts which owed their source to a mere confusion -
of precedents began to have reasons supplied' ex post facto.' It was suggested 
that inspection (H comparison") by juries who could not read was absurd; 
and other and real objections, with which we need not at this moment con
cern ourselves, were later searched out.2 But the old tradition, hitherto 
unquestioned, that the jmy could always have specimens for comparison, 
was for a long time too strong. Lord Kenyon's remarks in Allesbrook v. 
Roach,3 in li95, illustrate the judicial state of mind: 

"Some judges have doubted the policy of that rule of evidence respecting the allowing 
of the jury to judgp, by comparison of hands, because often at a distance from the metropolis 
the jury are composed of illiterate men, incapable of dra,,;ng proper -:,)nc\usions from such 
evidence. For my part, I have always been inclined to admit it, and shall do so in this case." 4 

It is possible that the old practice of handing to the jury all specimens 
brought in by witnesses who had seen the person write persisted for some 
time into the 1800s; 5 in 1836 the counsel in Waddington v. Cousins 6 argues 
as if it had continued; and in 1830, in Allport v. Meek,7 Lord Tenterden 
would apparently have allowed it if the specimens had been properly authen
ticated.8 But the Court of Exchequer, in 1830,9 and the King's Bench, in 
1836,10 after canvassing the whole subject from the point of view of policy, 
put a limitation upon the practice (confining it to documents already in the 
case), which remained the Iaw,l1 until the Common Law Procedure Act of 

'2 They are considered paal, § 2001. wl'iting. is proper proof to be left to 8 jury. 
s 1 Esp. 352. especially where, as in the present ease. the 
4 Singularly enough, Lord Kenyon had writing is found '.0 the posseseionoftheparty") ; 

already himself once excluded jury-compll.rison 1814, Parker, C. J., in Homer v. Wallis. 11 
on this very ground of iUiteracy: 1791, Mac- Mass. 312 ("Whatever doubts there may now 
fcrson v. Tho;)<-tcs, Peake 20. In 1797 hc seems be in England as to this species of evidenee -
still wavering; for in Da Costll. v. Pym, Peake for in former times it was holden admissible 
N. P. 144, he disapproved of comparison by the and ~las never yet to our knowledge been 
jury, yet" the jury, nevertheless. compared the abse utely settled othernisc we have no 
different signatures"; i. e., the old tradition doub( that it has beo::ome by long and in-
was too much for his scruples. variable usage in this State competent evidence 

5 Certainly into the first decade: 1805, Mr. here "); so also in Connecticut (post. §2016). 
Justice Johnson's Trial, 29 How. St. Tr. 487; 9 Griffith v. Williams, 1 C. &: J. 47. 
1806, Roe v. Rawlings, 7 East 279. 282. note. kO Doe v. Newton, 1 Nev. &: P. 1. There 

a 7 C. &: P.595. were also indhidunl rulings: 1831, Solita v. 
74 id. 267. Yarrow, 1 Moo. &: Rob. 133. Lord Tenterden 
8 Compare Lord Denman. C. J. (1836). in C. J.; 1831. R. v. Morgan, 1 Moo. &: Rob. 134 

5 A. &: E. 751. who says: "My brother Parke Bolland. B.; 1836. Bromage v. Price, 7 C. &: P. 
has informed me that at Nisi Prius he has felt 548, Littledale, J.; 1836, Waddington v. 
himself bound to permit them [the jury] to see Cousins, 7 C. & P. 595, Lord Denman, C. J. 
the documents on which the witness judged" (after Doe v. Newton). 
when they were in court. 11 1836, Lord Denman, C. J., in Doe demo 

The tradition of allowing jury-comparison Mudd. v. Suckermore. 5 A. & E. 750; 1841. 
was in some places perpetuated in this country. Hughes r. Rogers, 8 M. & W. 123 (apparently 
as appears in the following passages, the first of treating the matter as not settled); 1845. 
which also illustrates the old sense of the phrase Ovenston v. Wilson, 2 C. & K. 1; R. v. Shep-
as well as the custody-limitation mentioned herd, 1 Cox Cr. 237, Erie, J.; 1852, R .•• 
ante: 1792, Addison, P. J., in Pennsylvania v. Taylor, 6 Cox Cr. 58, Wightman. J.; 1855. 
McKee, Add. 35 ("Comparison of hands, or Doc t>. Wilson, 10 Moore P. C. 529 (trial held 
proof by acquainted with the hand- before the Aet of 1854). 
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1854 speedily reverted to the early tradition, and substituted its more satis
factory rule. 

Thus the phrase "comparison of hands," by the first half of the century 
might mean either juxta:position by a witness or juxtaposition for the perusal 
of the jury; the former being not allowed at aJl, even for experts, and the 
latter after a time suffering a marked limitation of use. But what seems cer
tain is that, so far as juxtaposition for the jury was discountenanced, not be
cause of the real difficulties involved in it (confusion of issues, and the like), 
but by the stigma of the phrase" comparison of hands," this was due to its 
modern association by confusion with that modern sense of "comparison of 
hands" (juxtaposition) as applied to expert witnesses. The stigma of that 
phrase attached properly to a kind of witness in the beginning to a large 
class, at the end to a small class but it had originally no reference to the 
mere process of juxtaposition. 

If the foregoing exposition has been clear, we may understand (1) that the 
classes of witnesses who may testify to handwriting have increased in num
ber by successive enlargements; (2) that the whole meaning of "comparison 
of hands" has changed; (3) that the mere process of juxtaposition 'coram 
judicio,' whether for witness or for jury, was historically orthodox and un
questionable; and (4) that the opposite fates at common law of juxtaposition 
by experts and juxtaposition by jury exclusion for the former, but limited 
sanction for the latter were due simply to the fact that the former had 
never been attempted till the 1800s and was merely prevented from coming 
into existence, while the latter had always existed and was thus able to sur
vive the attempts on its life. 

B. GENERAL THEORY 

§ 1996. ClaytS of Handwriting-Evidence, discriminated. In order to have 
precisely in mind the scope of the ensuing rulings, and their relation to those 
already examined elsewhere, a brief re-sw'Vey of the various modes of evi
dencing handwriting is necessary. 

At the outset, testimony directly to the act of iWJcribing the disputed writing 
may be disposed of as not concerning the present subject; it does not differ 
from direct testimony to the doing of any other act. So also mrcu1TUltantial 
evidence appropriate to proving any other act is without the present purview, 
- for example, the fact that the person had expressed an intention to sign 
the writing, or that he left a room and the signed writing was found in the 
foom (post, § 2131). These involve no special principle peculiar to hand
writing-evidence. 

What is~peculiar to that subject is the use of a type or general style or stand
ard of handwriting, as indicating that a particular disputed writing was or 
was ,not made by the person possessing the general style of handwriting. 
This use may be made by two general kinds of evidence, one testimonial, the 
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other circumstantial. (1) We resort to testimonial evidence when we ask 
a witness, who possesses a knowledge or a certain type of handwriting, to say 
whether the disputed document is in that type of handwriting. (2) We 
resort to circumstantial evidence when we furnish the jury directly with a 
knowledge of the type, so that they may apply it for themselves, and, in order 
to prove that type to the jury, produce sundry specimens as a basis for learn~ 
ing the character of the type or standard. 

(1) When testimonial evidence is used, then, the only preliminary requir~ 
ment is that the witness shall appear qualified, i. e. sufficiently acquainted by 
personal observation with the type of handwriting which he is to apply to 
the disputed writing. The naturaJ requirements for this purpose, broadly 
speaking, would be two, namely, he must have seen specimens which were 
genuinely those of the person whos~ handwriting he claims to know, and 
:'hose specimens must have been numerous and representative enough to fur~ 
nish an adequate basis of judgment: and these requirements show their effect 
from time to time in the rules of law. 

The actual grouping of the kinds of witnesses thus available has been 
made on the lines of the first requirement, namely, according to the mode in 
which the witness knows the genuineness of the specimens seen by him. (a) He 
may know this' ex visu scriptionis,' i. e. by having seen the person in the act of 
writing something; this leads to rules of qualification already examined (ante, 
§§ 694-698). (b) Or he may know this 'ex scriptis olim visis,' i. e. by having 
had before him writings known to him in some other way (e. g. through receiv~ 
ing payment from the purporting writer) to be genuinely those of the person 
in question; this also leads to rules of qualification, already examined (ante, 
§§ 699-707). (c) Or, finally, he may not know their genuineness at all, but 
may offer his opinion hypothetically on specimens 1WW shown to him (' ex scrip
tis nunc visis '), and their genuineness will be otheTW'i8e praved by the party 
offering him; the t!ommon case of this sort is that of the expert who is shown 
alleged specimens in court. 

Now, for this last class of witness, it is obvious that by studying the speci
mens he may become as well qualified as the other classes of witnesses who 
had seen specimens elsewhere: so ,that Dl' further obstacle arises as regards 
the principle of Testimonial Qualifications. But a difficulty arises in another 
field. In the first place, the Opinion rule would ordinarily forbid such testi
mony (ante, § 1918), because the specimens are in court and the jury can 
obtain DO special assistance from the opinion of a layman no better skilled 
than themselves. In the next place, the specimens have still to be praved 
genuine, and this proof (on the principle of § 1904, ante) may be objectionable 
because of multiplicity and confusion of issues. Thus, this third class of 
witness (' ex scriptis nunc visis') cannot properly be received until these objec
tions are somehow disposed of. 

The consideration of this sort of testimony falls therefore under the present 
part of the subject; the simpler cases of the other two classes ('ex visu scrip-
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tionis,' 'ex scriptis nU.lc visis') having been already dealt with in the appro
priate place (ante, §§ 694-707). The theory of the present class of testimony 
- the witness being either a layman or an expert in handwriting is dealt 
with in the ensuing sections (§§ 1997-2000); the state of the rulings in the 
various jurisdictions, with the detailed questions that arise, is then examined 
(§§ 2003-2015). 

(2) When circurMtantial evidence is used, the process is to furnish the jury 
directly with the type or standard of handwriting, by offering specimens 
exhibiting the person's style. Here, first of all, questions of Relevancy arise. 
The spel!imens, to afford a fairly trustworthy inference, must of course be 
genuine, and they must also be numerous and representative enough tCl serve 
as an adequate basis for inference to the general style.! But, furthermore, 
the process of proving their genuineness may result (as in the case of the ex
pert's use of them) in a multiplicity and confusion of wS"..les and may thus be 
objectionable on that score (ante, § 1904). Finally, the jury's inability to 
read, or some other characteristic peculiar to juries, may furnish a special 
objection. Thus the use of specimens submitted directly to the jury does not 
involve the Opinion rule, and might in theory be disposed of under the doc
trines of Relevancy (ante, § 383). But the coincidence of some of the objec
tions with those urged (as noted above) against expert testimony, and the 
importance of discriminating the state of the law applicable to the two kinds 
of evidence, render it necessary to consider under one head the rulings on 
both subjects. The theory of submitting specimens directly to the jury is 
therefore here examined (post, §§ 2001, 2002), together with the state of the 
rulings in the various jurisdictions (§§ 2016-2021). 

Theory of (1) Lay and (2) Expert Testimony based on Specimens 
NnncVisis 

§ 1997. Opinion Rule: Lay Witnesses ezcluded, Ezperts alone admitted. 
The effect of the application of the Opinion rule (ante, § 1918) is at once to 
exclude the testimony of lay witnesses. Where specimens are brought into 
court, there is no need of any opinion based on them except from persons 
skilled in handwriting; for the jury can judge as well as any other laymen; 
moreover, they would always have to be brought into court, where the wit
ness does not have personal knowledge of their genuineness, because their 
genuineness would have there to be proved by other witnesses:! 

1836, DENlIA... ... , L. C. J., in Doe demo Mudd Y. Suckermore, 5 A. & E. 749: "If the proved 
document and the controverted are both in court, and the witness speaks to their re
semblance or difference from immediate observation, he to pt'rform a task for 
the jury which every one of them, even though illiterate, might as weil perform for 
himself. But if he is a person of some skill (however low in and however generally 
shared with him), he what possibly the jury may be incompetent to do." 

§ 1996. 1 This principle of Relevancy has 
already been briefly noticed, without citing 
.~e authorities, ante, § 383. 

,1997. 1 1917, O'Connor's Estate, 101 
Nebr. 617, 164 N. W. 570 (approving the 
text above). 
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1837, WESTON, C. J., in Page v.llomana, 14 Me. 482: "In the case under consideration 
the witness had no previous knowledge. He was called upon to exercise his judgment 
upon a comparison then to be made. What light could he afford upon the point in con
troversy? He possessed no peculiar skill. It must have been more satisfactory to the 
jury to see with their own eyes than to ask the aid of his. He could only state how the 
evidence impressed his mind; the same evidence was before the jury; and it was their duty 
to deterliline its force and effect." 

§ 1998. Testimonial Knowledge Rule: (a) Objection baaed on the supposed 
Inferiority of an Ezpert's Opinion. Though the Opinion rule, then, would 
admit expert testimony, yet there is further urged an objection resting mainly 
on the instinctive aversion of the earlier judges to a novel method of testi
mony , an objection which, the more explicitly it is framed, the weaker its 
legitimate influence appears; namely, the objection that the opinion of a 
handwriting-expert is in general inferior to that of an ordinary person who has 
seen the party write or has corresponded with him.l There was a time when 
the scientific aspects of such testimony did not commend themselves even to 
great judges, who were at first found to distrust it in all its novel forms: 

1836, COLERIDGE, J., in Doe demo llfudd V. SuckeTllwre, 5 A. & E. 705: "The test of 
genuineness ought to be the resemblance, not to the formation of the letters in some other 
specimen or specimens, but to the general character ofthe '\Titing, which is impressed on it as 
the involuntary and unconscious result of constitution, habit, or other permanent cause, and 
is therefore itself permanent. And we best acquire a knowledge of this character by 
the individual write at times when his manner of mitir.lg is not ill question, or by engaging 
with him in conespondence; either supposition giving reason to believe that he writes at 
the time not constrainedly, but in his natural manner. • . . Assuming that no dispute 
exists as to the genuinerless of the standard or the fairness \\;th which it has been selected, 
(still] such a comparison leads to no inference as to the general character of the handwriting." 

This objection has often been answered: 

1806, Mr. W. D. Erona, Notes to Pothier, II, 159 (No. 16, § VI): "But where, in point 
of reason, is the objection to a proof by comparison of hands, as founded upon an inspec
tion at the trial? It will surely be admitted that the real object is the investigation of 
truth, and by the indiscriminate rejection of a means of establishing the truth, which in 
many instances must be more convincing than the evidence actually received, there is a 
frequent risk of the failure of justice. Every danger which may result from the case of 
forgery must operate at least with equal force when the deception is aided by the com
parison being made, not with the immediate object of the senses, where the enoneous 
impteS3ions of one person may be corrected by the more accurate inspection of another, 
but with the traces in the :.nemory, the errors and imperfections of which are beyond the 
each of scrutiny. What is the common evidence of knowledge but an act of comparison, 
-. comparison of the obj~t to the sight \\;th the object imprinted by memory 
in the mind, with the image and copy of the supposed reality? And when the comparison 

I lit'. I How advanced 8 degzee of sci
entific IItudy has bten reached in dealing with 
handwriting may be seen from the following 
treatises: 1910, Albert S. Osborn. "Questioned 
Doeumenta" (Rocheeter, N. Y.); the eame.1922, 
"The Problem of Proof, especially as exemplified 
in Disputed Doc'lment C_." 

Full recognition of this scientific aspect is 
givcn in the following modem opinions: 1919. 
Boyd 11. Gosser. 78 Fla. 64. 70. 82 So. 758 
(cco.:.tract for we of realty); 1918. Baird II. 
Shaffer. 101 Kun. 585. 168 Pac. 836 (will); 
1914, People 11. Stons, 207 N. Y. 147, 100 
N. E. 730. 
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is made, not with t";s imperfect and fallacious copy, but with an undisputed original, 
applied with the skill and cxperiell(.'e of persons habitually devoted to similar inquiries, it 
is deemed not only a matter of technical caution, but an essential point of constitutional 
liberty, to reject the assistance which it may naturally be expected to afford. An expert 
of the most accurate talents, comparing the characters of the admitted writing of an indi
vidual through a continued series of years with the character of a disputed piece, cannot 
be heard to offer- his opinion; whilst the knowledge and familiarity that the mind may 
be supposed to ~ave acquired from the previous perusal of those very \\Titings or even 
from the casual inspection of a single act is received and acted upon without objection." 

1886, DICKINSON, J., in Morriaon v. Porter, 35 Minn. 426, 29 N. W. 54: "In such cases 
[of acquaintance by seeing the person write or by correspondence) the conception of the 
handwriting retained in the mind of the witness becomes a standard for comparison. by 
reference to which his opinion is formed and given in e,,;dence. It would seem that a stand
ard generally not less satisfactory. and very often much more satisfactory, is afforded 
by the opport:.:>ity for examining side by side the "Titing in dispute and other "'Titings 
of unquestioned authenticity." 

§ 1999. Same: (b) Objection baaed .on Unfair Selection of Specimens. 
Still further, in determining whether the witness' sources of knowledge or 
opinion are adequate, it has to be considered, whether the specimens taken 
as indicating the type of writing are fair ones. An objection based on this 
ground was one of the principal ones urged against the employment of expert 
testimony 'ex scriptis nunc "isis,' as distinguished from ordinary testimony 
'ex visu scriptionis' or 'ex scriptis olim "isis.' Thus: 

1816, DALI.AS, J., in BlIrr v. Harper, Holt N. P. 421: "Comparison of handwriting lias 
been rejected upon two grounds: .•. 2. That the specimens may be unfairly selected. 
calculated to serve the party produ('·jng them, and thererore not exhibiting a fair example 
of the general character of the handwriting." 

1836, COLERIDGE, J., in Doe demo j/udd V. Suckemwre, 5 A. & E. 708: "A com;ction of 
forgery might pass on the opinion which a !lingle witness might fonn, founded solely on the 
examination of signatures or a single signature to him the night before by a 
prosecutor, who need not be called ,as a \\;tness on the trial to explain when and where 
such specimen had been procured or from how many selected, the prisoner on the other 
hand being wholly unprepared to ~nter into this explanation. It is no answer to this. to say 
that a similar result might follow upon the evidence of a witness who had seen the prisoner 
write but once. That is an extreme case upon a principle unobjectionable in itself; ••• 
here the danger is in the principle itself." 

This argument has been one of the two leading arguments mentioned in 
almost every judicial discussion of the subject. How is it to be disposed of? 

(1) First, it is pointed out that the possibility is exactly the same in the 
case of other handwriting-testimony and indeed of all testimony whate,-er, 
i.e. the party offering a witness may, if there was a choice, have avoided those 
whom he knew would speak unfavorably and have taken the one who would 
help his cause; yet this possibility has never been considered a ground for 
excluding testimony: 

1831, DAGGE'lT, .J., in Lyon v. Lyman, 9 Conn. 61: "It ia said by Starkie that an unfair 
selection of specimens may be made for the purpose of comparison. It is not suggested, 
however, that any advantage would thereby be given to one party over the other. . . . 
The same objection lies again~t the introduction of who are to testify to their 
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knowledge of the handwriting. In both cases proof may be 
introducing it; and it will always be selected with that view." 

favorable to the party 

(2) This argument is sometimes further disposed of by establishing a limi
tation to avoid it, namely, by allowing the expert to use only documents con
ceded to be genuine and thus making unfair :;,election impossible: 

1836, WILLIAMS, J., in Doe demo Jfudd v. Suckermore, 5 A. & E. 726: "Supposing, how
ever, for the purpose that it is [the objection is applicablej, I cannot perceive .low 
it can be affirmed that this was a partial selection by those who wished to use the p::pers. 
The selection was not depending upon their power merely. The whole was subject to the 
answer of the witness. The papers produced might all have been admitted to be of his 
handwriting, or one half, or any other portion of them, or all, might have been denied." I 

(3) Another method of disposing of this argument is to limit the docu
ments usable by the expert to those which are already otherwise in the Ca8e 
as a part of the pleadings or tlte other evidence. The effect of this is to 
determine the selection usually by the chance requirements of the litigation 
and not to leave it to a prejudiced choice from all sources.2 

As between these three solutions, the first is the sensible and practical one. 
It is the part of prudence to avoid adding to the complicated rules of evi
dence, especially for the mere sake of avoiding a possible danger. 

§ 2000. Principle of Confusion of Iuues. The qualification of every hand
writing-witness, testifying from a type or standard already fixed in his mind, 
rests on the assumption that the specimens taken by him as forming the type 
were genuine (ante, § 1996). Now the sort of witness, the expert in hand
writing (' ex scriptis nunc visis '), with whom we are here concerned, has him
self no knowledge of the specimens' genuineness; his testimony will be based 
hypothetically on the assumption of their genuineness; their genuineness 
must therefore be otherwise established (for example, by other witnesses), in 
order that his testimony may be receivable. It is just here that the second 
great and common objection has arisen, im oking the principle of confusion of 
issues (ante, §§ 1904, 1906), namely, that this additional proof of genuineness 
would so complicate and confuse the issues as to be undesirable, and that 
therefore the expert's testimony, to which it is the essential foundation, must 
fall with it: 

1836, COLERIDGE, J., in Doe demo Jludd v. Suckermore, 5 A. & E. 706: tin the points 
which I have just supposed to be conceded [genuineness of • and fairness of 
tionj be brought into question, other and most serious arise to this mode of proof. 
If the genuineness be disputed, a collateral issue is and that upon every paper used 
as a standard, an issue, too, in which the proof may be exactly of the same Dt!ture as 
that used in the principal cause, namely, meI'C comparison; with the additional disadvan
tages that the former standard is not produced, and that the opposing party can avail 
himself of no counter-proof. • • • If the fairness with which the standard has been selected 

f 1999. I Sec nlso. 88 ill8tanceIJ of this 
answer: 1863. Wilder. J .• in Cnlkin8 ~. State. 
14 Oh. St. 227; 1836. Denman, L. C. J .• in 
Doe 11. Suckermorc. 5 A. &: E. 726. 

t Dlustrated in the following opinions : 
1831. Bolland. B .• in R. 11. Morgan. 1 Moo. &; 
R. 134; 1878. Hand. J.,. in Milea IJ. Loomis, 
75 N. Y.296. 
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is disputed, this again must lead to a collateral inquiry, in which the parties meet on unequal 
terms if no notice has been gh'en (and none is required by ollr law), and which mllst tend 
to distract the jury, if notice be given, and the discussion on the circumstances under which 
each specimen was written be fully gone into. It must always be borne in mind. in con
sidering the rule of the English law on this subject, that it has reference tv a trial by jury, 
and that we have no provisions for limiting the standard of comparison or regulating the 
manner of conducting the inquiry; both of which, it have been found necessary 
where such a mode of proof has been admitted." I 

In observing how this argument is to be disposed of, it must be remembered 
that there are three conceivable ways of supplying the fact of genuineness. on 
the hypothesis of which the expert forms his opinion: (1) By testimony directed 
to the jury's considerat.ion, like all ordinary evidence, the jury, on retiring, 
to consider the witness' opinion if the hypothesis of genuineness is proved 
and to ignore it, like other hypothetical testimony (ante, § 672), if the hy
pothesis is not proved; (2) By testimony directed to the judge, in the nature of 
proof preliminary to the admission of any piece of evidence (po.,t, § 1550) and 
calling for the judge's decision only; (3) By an admission of the opponent in 
the pleadings or for the purpose of the trial. 

(1) It will be observed. then, that the objections of Mr. Justice Coleridge 
assume that the first of these modes is the only one either possible or proper, 
and upon that assumption the objection is a strong Olle. It is not a con
clusive one, because it proceeds on the old fallacy, so common in our law 
of evidence, that for the sake of avoiding a possible danger, or a harm likely 
to appear on one occasion in ten, a real and present good is to be rejected in 
every instance whatever.2 It is, nevertheless, this argument which has 
ch:eBy availed ,. ith those Courts which reject entirely the expert comparison 
of hands. On the other hand, no Court has found it necessary to go so far 
as to deny the objection entirely; for by resorting to one of the other two 
above modes of evidencing genuineness, the objection is avoided and yet the 
benefit of the expert testimony retained. To these we may now turn: 

(2) The only solution at once judicious and practical lies in choosing the 
aecond mode of evidencing genuineness, i. e. proving ·it to the judge. Here the 
evidence in question takes its true scientific place, namely, as evidence bear
ing on the admissibility of testimony, and is thus addressed to the judge (post, 
§ 2550). By this mode the jury are not confused by a multiplicity of col
lateral issues, because the issues are not submitted to them. Thus at once 
the objection is obviated and the benefit of expert testimony is retained. 
The argument of )ir. Justice Coleridge that "the English law has no pro
visions for regulating the manner of conducting the inquiry" illustrates that 
perverse disposition of the Anglo-American judge the despair of the jurist
to tie his own hands in the administration of justice, to deny himself, by 
a submission to self-created bonds, that power of helping the good and pre-

§ 1000. I So also Patteson, J., ib. 732: opinions: Daggett, J., in Lyon v. Lyman, 9 
1828. Jl!ekson v. Phillips, 9 Cow. 112. Conn. 62 (1831); Wilder, J., in Calkins w. 

: Sec the an8iiers to this objection in these State, 14 Oh. St. 227 (1863). 
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venting the bad which an untechnical common sense would never hesitate to 
exercise. Thc enlightened procedure on this subject is that which had sub
sequently to be introduced in England by the statute of 1854, that which the 
Court of Massachusetts had already adopted from the beginning, and that 
which now prevails by statute in manyof our jurisdictions, namely, the method 
of addressing all evidence of genuineness to the judge and of leaving the 
control of its length, its quality, and its effect to the trial judge's discretion: 

1902, RE~IICK, J., ill Unirerllity of Iliinoi:J v. Spalding, 71 N. H. 163,51 At!. 731: "The 
third objection that to permit comparison with specimens not otherwise in evidence, 
and admitted for the mere purpose of comparison, would introduce collateral issues, and 
confuse and distract the jury is, when applied to specimens neither admitted by the 
parties nor found by the Court to be genuine, firmly grounded in reason and authority. 
'rhe whole doctrine of comparison presupposes the existence of genuine standards. Com
parison of a disputed signature in issue with disputed specimens would not be comparison, 
in any proper sense. When the identity of anything is fully and certaillly established, you 
may compare other things with it which are doubtful, to ascertain whether they belong to 
the same cia:,,; or not; but, when both are doubtful and uncertain, comparison is not only 
useless as to any certain result, but clearly dancerous, and more likely to bewilder than to 
instruct a jury. If disputed signatures were admissible for the purpose of comparison, a 
collateral inquiry would be raised as to each standard; and the proof upon this inquiry 
would be comparison again, which would only lead to an endless series of issues, each more 
unsatisfactory than the first, and the case would thus be filled with issues aside from the 
real question before the jury. • •• The true rule is that, when a "Titing in issue is claimed 
on the one hand and denied on the other to be the writing of a particular person, any other 
'I'ITiting may be admitted in evidence for the mere purpose of comparison with the "Titing 
in dispute, whether the latter is susceptible of or supported by direct proof or not; but, 
before any such writing shall be admissible for such purpose, its genuineness must be found 
as a preliminary fact by the presiding judge, upon clear and undoubted evidence. This 
involves, indeed, a marked departure from the common law. It does away "ith the com
mon-law limitation of comparison to standards otherwise in the case, and hence with its 
exceptions, and the controversy and confusion which have grown out of them. • . . In 
some States, as already shown, legislation has been deemed essential to bring about such 
changes; but in others, as we have also shown, the same result has been accomplished by 
judicial action. As the common-law rule was based primarily upon the assumed incapacity 
or jurors to make intelligent comparison, such jUdicial action would warranted under 
the power to adapt the common law to new conditions. The value of comparison as a 
method of proof being now generally conceded, juries being no longer too ignorant to derive 
benefit from that source, and the danger of spurious specimens and the objections to col
lateral issues being fully met by requiring the genuineness of the standard to be determined 
as a preliminary fact by the trial judge, there remains, it would seem, no satisfactory reason 
for the odd limitations and exceptions. And it is fair to assume that, had no statute been 
enacted, the common law of England, adjusting itself to changed conditions, would now 
accord v.ith the rule we have announced. Such a tendency was indicated by the discussion 
and decision in [Doe d.] Mudd 11. Suckennore, which was so soon followed by the act or 
Parliament referred to. In any event, the essential principle of the common lawis 
and the dangers and ohjections against which it was aimed met, by requiring the genuine
ness of the standard to be found by the Court as a preliminary fact, upon clear and 
positive testimony." 

(3) The third mode of establishing genuineness is also etTective in obvi
ating the objection in question, i. e. that of using only documenta conceded by 
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ike opponent to be genuine; for thus there is no necessity for further evidence 
of genuineness. 

1886, DICKINSON, J., in Jforrulm v. Porter, 35 Minn. 425, 29 N. W. 54: "When the 
writings presented are admitted to be genuine, so that collateral issues are not likely to 
arise, nor the adverse party to be surplised by evidence which he is unable to meet, these 
objections to us to be insufficient as reasons for excluding the evidence." 

It is obvious that this solution is not as desirable a solution as the one just 
considered, for it limits seriously the' documents to be used, and may some
times leave none at all available. But this limitation coincides with one of 
those proposed (ante, § 1999, par. 2) for obviating the argument from the 
possibility of unfair selection; and this result· -the disposition of the two 
great objections by.a single expedient has given a specious plausibility to 
the claims of this limitation . 

(4) There ·is still another limitation (preferred by some Courts) which 
equally obviates the general objection of confusion of issues; though, like the 
one just mentioned, it does so only at the expense of unnecessarily shutting 
out good sources of testimony; namely, the limitation of the standard-speci
mens to documents already otherwiJJe in the caae under the pleadings or evi
dence.a It is here assumed that the jury is to determine the genuineness (i. e. it 
is not given to the judge for preliminary decision); and the reason for fixing 
this particular limitation is that, as the question of the document $' genuine- . 
ness would in any event call for the production of evidence Q?"I rD·, } ... int, 
their use as the basis of expert testimony does not introduce any if';;.~t':'; (lind 
therefore any confusion or delay) which are not otherwise inci(~~',' t·; /b.e 
case~ This limitation also possesses, equally with the precedin!:,i.... the 
advantage of coinciding with one of the methods of overcoming the ~:r,lrument 
from unfair selection (ante, § 1999, par, 3), and thus, by a single expedient or 
rule, disposes of the two leading objections. 

The foregoing expedients comprise all that are possible in principle or 
recognized in rulings; and it is obvious that each one has its own reasons, 
more or less satisfactory in themselves.4 But the same rules ~ave in some 
Courts been adopted and applied without a due appreciation of their reasons. 
Hence, while we ought to find the various judicial attitudes :'')mprised in 
four sorts, depending on the above four solutions (namely, (a: ~(ltal exclusion, 
(b) no limitation except the judge's discretion, (c) Iimitationw doc11ments 
admitted genuine, (d) limitation to documents otherwise h the caSt.;), there 
are also found, in some Courts, rules involving a combinll,tion, mOl\: or less 
arbitrary and irrational, of the third and fourt.h of the abo·,-e lU~f'.S; thus, in one 
jurisdiction the limitation is (e) to documents otherWise ~I·: ·1 h! case and ad· 

• 1818, Hand, J., in Miles tl, Loomis, 75 
N. Y.296 "This limitation, it mUBt be con
oeded, is not very philosophical or logically 
satisfactory, but is JUBtified by the 
of the case, and at all events answers the 
jection of collateral issues. ': 

• 

C In the Second Rep!Jrt of the COlPlllOn 
Law Practice CommiMion for 1853. p. 25, 
the varioUB reasons are fully statAld and an
swered. 
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mitted to be genuine; in another, (f) to document~ eitlwr otherwise in the case, 
or admitted to be genuine; and in another, (g) to documents otherwise in the 
case, if admitted genuine, and to docl!ments not in the case, if admitted gen
uine, i. e. the same rule in effect as (c) above. The additional varieties, how
ever, so far as any reason can be found or imagined for them, all hark back 
to the objections above examined and the expedients noted as meeting those 
objections. 

(3) Theol"J of Perusal of 

§ 2001. Foregoing PrInciples Applied. 'When specimens are offered to the 
jury to form a standard for the character of the person's handwriting, we are 
dealing not with testimonial evidence, but with circumstantial evidence, and 
the first question to be considered is that of Relevancy. It has already been 
seen (ante, § 1996) that the objection of unfairness of selection may be raised 
from this point of view. It has alsO' been seen (§ 1996), that from the point of 
view of Relevancy, the specimens must be genuine, and thus, proof of genuine
ness becoming essential, the objection of confusion by Confusion of Issues 
again arises here. In short, the two leading objections which have just been' 
examined for expert comparison (§§ 1999, 2(00), are again available as 
against jury-comparison. It follows that the same expedients may be resorted 
to, in avoiding these objections. 

There is, however, a difference of attractiveness as between the second 
and the third expedients (ante, § 2000, pars. 3, 4). The first expedient 
- putting the matter in the hands of the judge is of course, here as 
before, the best, and is the one introduced by the English statute of 
1854. But, as between the second and the third the limitation to 
documents admitted genuine and the limitation to documents otherwise ill 
the case the third is the more natural one, since it is obviously 
impossible to keep the jury from considering all documents otherwise in 
the case and incidentally using them for light upon the handwriting 
issue. This consideration, indeed, was so strong with the judges in the 
decisive case of Doe 'V. Newton that they sanctioned jury-comparison 
to that extent, in spite of a belief that such comparison was against 
good policy.l 
. The important thing to note, however, is that there may corzcei'IJably be one 

rule for jury-comparison of specimens and a different rule for axpert-ieatimuny 
based on specimens. This result may be reached, as it was in England, on 
the score of controlling precedents; and it lllay also be reached, though not 
so easily, on the ground of e},:pediency. In fact, such a divergence of rules, 
however undesirable and unnecessary, does exist in many jurisdictions, 

§ 2001. 1 18:~6, Doe 1'. Newton, 1 Nev. &: P. ease is unavoidable. . . . No human power' 
1; Denman, L. C. J., accounted for the excep- can prevent the jury from forming some opin-
tion in favor of documents otherwise in the ion,... and consequently when the mind 
case by suggesting (for the first time) that of the jury must be so oolployed, it is better 
!' the reul ground is thnt comparison in such a for tbe Court to enter iato the consideration.'~ 
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and hence the precedents on the two questions have to be considered 
separately.2 

§ 2002. Jury's Inability to Read. When in the history of jury-comparison 
(anie, § 1994) the propriety of it began to be argued about, the first opposing 
reason that came up for consideration was that the jury frequently could not 
read writing and hence it was useless to submit writings to them: 1 

li9!, Lord K.;s1"Os, C. J., in MacFerson v. Thoytes, Peake N. P. 20: "Comparison of 
hands is no evideuC'e. If it were so, the situation of a jury who could neither rend nor write 
would be 11 strange onci for it is impossible for such a jury to compare the handwriting." 

This reason, by the time of Doe v. Newtoll,2 was no longer considered sufficient 
to exclude such comparison; and in this country it was almost unanimously 
repudiated,3 Jl(it on the sensible reason that it was unsound, but for the 
reason, more satisfying to national pride, that juries here could seldom be re
proached with it. So far as its soundness on precedent is concerned, the 
circumstance is certainly suspicious that the reason did not come to be men
tioned (ante, § 1994) until a modern period when juries were even more likely 
than ever before to be able to read, and that so powerful a reason did not 
avail in all departments of proof to keep written evidence from the jury. So 
far as soundness of principle is concerned, it was not creditable to eminent 
judges to argue that, because some juries could not read and thus could not 
compare, therefore juries that could read and could compare should not be 
allowed to compare. There is a solemn absurdity in such a 'non sequitur.' 

C. PRESENT STATE OF THE LAW UPON THE ABOVE KINDS OF EVWENCE 

§ 2003. In general. After thus examining the history of handwriting
testimony, and the theory and policy applicable from the point of view of 
principle, we arc in a. position to consider the present state of the law in 
the various jurisdictions, on the general question and upon the minor details 
that arise. The attempt is here made to keep separate the two questions of 
an expert's testimony as based on handwriting-specimens and of the jury's 
examina tion of such specimens. Yet the broad and loose phrase "compari
son of hands" has sometimes done service for both, in the utterances of 

t 1870, Nott, J., in Medway 11. U. S., 6 Ct. 
of CI. 428: .. The admission of this letter in 
evidence [to the jury for comparison) is not to 
be confounded with that practice . . . of 
allowing witnesses to testify as to handwriting 
whose knowledge is but opinion, resting on 
comparison alone. It comes in·under a differ
ent rule, resting upon a distinct principle . . . 
[that I comparison of handwriting may be made 
by Courts and jurie~ ~ithout the intervention 
of witnesses. if," etc. 

§ 1I002. 1 Accord: 1770, Brookhard v. 
Woodley, Peake N. P. 21, note, Yates, J.: 
1803, Eagleton 1>. Kingston. 8 Ves. 475, Eldon, 
L. C.: 1821, Burr v. Harper, Holt N. P. 421, 

Dallas, C. J. It was, however, disapproved on 
other occasions: 1795, Alles brook 11. Roach, 
1 Esp. 352, Kenyon, L. C. J.; 1836. ",iIIiams, 
J., in Doc 11. Suckermore, 5 A. & E. 723. 

2 1836. 
3 E. g.: 1812, Tilghman, C. J., in McCorkle 

11. Binns, 5 Binney Pa. 348; 1828, Savuge, 
C. J., in Jackson v. Phillips, !l Cow. N. Y. 112; 
1831, Daggett, J., in Lyon 1'. Lyman, 9 Conn. 
62; 1836, Shaw, C. J., in Moody 1>. Rowell, 
17 Pick. Mass. 490: 1863, Wilder, J., in Calk
ins 11. State, 14 Oh. St. 227. But it was treated 
as a valid reason ill nn curly Virl,.jnia case: 
1829, Rowt v. Kile, 1 Leigh 216. 
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Courts, and it is thus not always easy to say whether the rule of a given 
Court is intended for the former only or for the latter only or for both. 

(1) Lay Testimony based on Specimens NUDc Visis 

§ 2004. Excluded in genoral by the Opinion Rule. The effect of the 
Opinion rule, as already noted (ante, § 1997), is of course to exclude com
parison of specimens before the Court by a lay-witness in generaJ.1 

An exception which "pro\'es the rule" is the case of a layman who has 
seen a disputed document, now lost, but did not then know the author of it, 
and is now asked to compare a specimen of proved authorship and say whether 
the lost document was in the same hand. Here the reason of the Opinion 
rule falls away; for the jury cannot examine for themselves the lost 
document, and hence the lay witness can add some information not 
otherwise accessible; hence, his opinion, based on comparison, should be 
allowed.2 

§ 2005. Old Exception for Witnesses ex visu scriptionis or es: scriptia oUm 
visis. It has been already noted (ante, § 1993) that the traditional practice, 
down to the 1800s, made no discrimination against the use of the specimens 
in court; and that thus, wherever a lay-witness was to speak from having 
already seen the person write or from correspondence, he could originally 
(and it was sometimes urged, he must) bring the. documents into court, and 
he might then use them in testifying. The perception in England that the 
Opinion rule prevented this 1 did not alwa~'s avail with American Courts to 
destroy the old tradition. Accordingly there occur a number of rulings 
perpetuating it, either as a direct local survival of the tradition, or by the 
improper application of early precedents elsewhere. These rulings must be 
regarded as anomalous.2 

§ 2004. 1 1864. R.I>. Wilbain. 9 Cox Cr. genuine); 1910. Murphy ~. Murphy. 146 Ia. 
448 (police-inspector's testimony of compari- 255. 125 N. W. 191 (cited more fully ante. 
son between an anonYDIOUS letter and writings § 697. n. 4). 
found in defendant's possession. excluded); Whether a lost disputed document may be 
1886. Mixer v. Bennett. 70 Ia. 331. 30 N. W. proved by handwriting-testimony is consid-
587 (under Code § 3(55); 1910. Murphy v. ered ante, §§ 697. 1185. 
Murphy. 146 In. 255. 125 N. W. 191 (but this § 20011. 1 In England. Garrells v. Alexander 
ruling is erroneous on the facts. for the reason (1801. Kenyon. L. C. J .• 4 Esp. 37) probably 
etated ante. § 697. n. 4); 1849. Smith v. Wal- effected ultimately the change; though for 
ton. 8 Gill Md. 86; 1867. Niller v. Johnson, BOrne time afterwards the Bar seems to ha\'e 
27 Md. 13; 1837, Page v. Homans. 14 Me. 478; clung to the tradition. 
1860, Woodman v. Dana, 52 Me. 13; 1899, 2 1886. Vinton v. Peck. 14 Mich. 292; 1860. 
Lowe v. Dorsett. 125 N. C. 301. 34 S. E. 442; Woodman r. Dana. 52 Me. 11; 1880. Worth r. 
1904. Groff v. Groff. 209 Pa. 603. 59 Atl. 65; McConnell. 42 Mich. 475. 4 N. W. 198; 1878. 
1852, Kinney v. Flynn, 2 R. 1. 319. 327. State v. Clinton. 67 Mo. 385. 

This is also implied in most of the statutes In Pennsylvania. in Bank 11. Jacobs. 1 Pa. 
Doted post. § 2008. 180 (1829). comparison was allowed. according 

2 Accord: 1889. Hammond v. Wolf. 78 In. to the old doctrine, for those already knowing 
227 (attorney testifying to a note, now lost. tbe writing; but this was repudiated in Travis 
and formerly placed in his hands f(lr collec- 11. Brown. 43 Pa. 9 (1862). which represents the 
tion): 1891. Sankey v. Cook. 82 Iu. 125 (an accepted rule. 
expert who had once seen a contract now lost; In South Carolina the decisions all allowed 
here excluded. solely because the specimen non-experts to compare until Weaver 11. 

used as a standard was not properly proved Whilden. in 1890 (cited post, G 2008), which, in 
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§ 2006. Same: Old bception for Ancient Documents. Another part of 
this exception due to the survival of the tradition of the 1800s (ante, § 1993) 
prevails for comparison made in court by the possessor of ancient documel1i8. 
Such a person is qualified to speak as to that handwriting (ante, § 704), and, 
by the traditiona I practice, might bring them into court and compare them 
with the disputed writing. The Opinion rule sho:.dd exclude this kind of 
comparison as well as the preceding one; but. the tradition persisted in this 
respect, and may be said to be still the law. l 

§ 2007. Refreshing Memory by Perusing SpecimeDll. There seems no 
reason why, on principle, one who comes to court with a knowledge of hand
writing (by having seen the act of writing or by having had correspondence 
or by having possessed old documents) should not be allowed to refresh his 
memory (ante, § 758) by a perusal in court of the specimens forming the 
foundation of his knowledge. The doctrine seems, so far as its original 
promulgation is concerned, to have arisen in consequence of the attempt of 
the Bar to perpetuate the old tradition (overthrown by Garrells v. Alexander), 
allowing comparison in court by a layman knowing thc handwriting (ante, 
§ 2005).1 On principle, if this perusal was desired, not as in itself the founda
tion for the opinion, but as a means of refreshing the memory of an opinion 
already formed, it could be permitted so far as it ser\'ed that end: 

apparently intending to maintain the rule. left Co .• 156 N. C. 59. 72 S. E. 86 (not confining the 
the matter doubtful. rule to experts); 1874, Clay n. Robinson. 7 

In Tennu8ce such comparison WAS perhaps W. Va. 359. 10 id. 53. 
allowable: post. § 2008. Judges constantly mention 'obiter' an ex-

In the Federal Courl.3. in Smith Il. Fenner. ception in fa\'or of .. nncient documents," but 
1 Gall. 175 (1812). Mr. J. StOry rulowed this; 80 it is impossible to be certain whether they are 
ruso are the fo\lowing: 1805. Hopkins v. Sim- referring ~olely to the laring of such documents 
mons. 1 Cr. C. C. 250; 1833. U. S. to. Larned. be/ore the jury (n use undoubtedl~' established; 
4 Cr. C. C. 312. But Strother tl. LucRs. 6 Pet. post. § 2017), or also to their use by the witness 
766 (1832). finruly placed the Court against it. who brings them as the foundation of his 

In IV est Viruinia apparently this compari- knowledge. Moreover. it is impossible to tell 
Bon is allowed for one who has personal knowl- whether they mean also. by this broad phrase, 
edge of the writing: 1874. Jlay~. Robinson. to sanction the examination of ancient docu-
'1 W. Va. 359. 10 W. Va. 53; and later rulings menta by experts. in jurisdictions where expert 
in '2008. pod. comparison is othel wise limited o~ rejected; in 

§ 2006. 1 EnglaM: 1824. Doe tl. Tarver. R. Doe 11. Suckermore. howe\·er. expert use is 
&: Moo. 143. Abbott, C. J. (allowed). In R. evidently sanctionf"d. 
c. Barber. 1 C. &: K. 436 (1884). it does not It should be added that in some jurisdic-
appeaT why the testimony was rejected. In tions the old tradition is misunderstood. and is 
1836, Doe 11. Suckermore. 5 A. &: E. 717. passim. expressly said to mean that ancient documents 
all the judges seemed to concede the exception; may be compared in court i'y experts; this is 
and in 1847. Doe v. Davies. 10 Q. B. 314. a right enough on principle. but it is not, as 
witness produced an old register and compared represented. the old doctrine. for the old 
it. In 1806. Roc 1'. Rawlings. 7 East 282, and doctrine made no limitation to experts; 1887. 
1811. Morewood 1'. Wood. 14 East 328. ancient Williams tl. Conger. 125 U. S. 413. 8 Sup. 933; 
documents were used. but whether by witnes8es 1878. State v. Clinton. 67 Mo. 384; 1849, West 
or not does not appear. From rulings. not 11. State. 22 N. J. 1.. 241. 
elsewhere reported. mentioned by Mr. Phil- § 2007. 1 In England this practice was 
lipps (I. 492. note) and Mr. Starkie (II. 517. a\lowed in the following CMes: 1816. Burr 11. 

ncte). the usage prior to the above later cases Harper. Holt N. P. 420: 1845. R. tl. Shepherd. 
8eems to have been without uniformity. 1 Cox Cr. 237. In Doe tl. Suckellllore. A. &: E. 

U niled StateB: The exception was recognized 724.752 (1836). contrar,l opinions were expressed 
in the following cases: 18-19. Smith 11. Walton. by the judges as to ihe propriety of the ruling 
8 Gill Md. 86: 1820. State tl. Allen. llIavlks inBurrl1.Harper;Willi!lms.J .• andPatteson.J .• 
N. C. 9 • • emb~: 1911. Nicholson tl. Eureka L. respectively· DPpro\"ing and disapproving it. 
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1828, COALTER, J., in Redford'8 Adm'T v. Peggy, 6 R:md. 326, 345: "There ca.n be no 
doubt, I presume, that if a v,;tness knows he is about to be examined as to handwriting, 
and has frequently the party write, and has in his possession papers that he saw him 
write, and looks at them so as to his memory as to the character and manner of 
writing, and then that this would not destroy his testimony. A v,;tness is called on 
to identify a man he had before known, but, before he him, he looks at a picture which 
he recognizes to be a likeness, which recalls the and expression of countenance, 
and notwithstanding alterations by age, etc., he testifies to his identity; [this is aIIowablel." 

That by way of refreshing memory such inspection is allowable clearly 
the law to-day in the Ur.ited States.2 

(2) Expert Test1mon,y baaed on Specimens NUDc Viaia 

§ 2008. Whether admisllible at all; and, if so, for what Cla.rses of . 
The decisions and the statutes in the various jurisdictions exhibit a great 
variety of rules; even within the same jurisdiction there is often obscurity 
and inconsistency.l The types of possible rules have already been summarized 

! United Stalu: The practice was appro\·ed 1851, Gllines 11. Rclf, 12 How. 472, 530 • • emble 
in the following Cll8es: 1860, Clark 11. WYlltt, (compllrison of hands held properly made. 
15 Ind. 272, 8emble; 1885, Thomas 11. Stllte. under the Louisiana statute); 1870, Rogers 11. 

loa Ind. 419. 431, 2 N. E. 803; 1849, Smith 11. Ritter, 12 Wall. 321 (question left undecided); 
Walton, 8 Gill Md. 85; 1!i86, Nlltional Bank 1855, U. S. 11. Damaud, 3 Wall. Jr. 181 (al-
I>. Armstrong, 66 Md. 115, 6 At!. 584 (here tho lowed for documents admitted or pro\'cd 
signature was used 011 cross-examination, alld genuine and, aC11Ible, othel wise in the cll8e); 
WII8 one not in the Cll8e but already admitted 18iO, Medway 11. U. S., 6 Ct. of CI. 428 (com-
by the Pllrty to be genuine); 1856, McNllir 11. parison by experts not allowed); 1886, U. S. 
Com., 26 Pa. 390 (provided there is a genuine 11. McMillao, 29 Fed. 247 (documents at least 
refreshment of mcmory, otherwise not; so far must be admitted genuine); 1888, U. S. 11. 

as this case allows a mere comparison irrespec- Mathill8, 36 Fed. 893 (documents must be 
ti ve of memory refreshment, it is overruled by otherwise in the cnse lind IIdmitted genuine) : 
Travis 11. Brown, po81, § 2008; but on the pres- 1893, Hickory 11. U. S., 151 U. B. 303, 305, 14 
ent point the decision seems still to be IlIw). Sup. 334 (Moore 1>. U. S. cited, but no rule Illid 
In Redford v. Peggy, quoted IUpTa, two of the down); 1894, Richardson 11. Green, 9 C. C. A. 
three judges held the testimony still ad- 065, 61 Fed. 423, 15 U. B. App. 488, 507 (lip-
mi9Sible though the witness decJllred that plying the Oregon statute); 1897, National 
without such refreshment he could not have Accid. Soc. 1>. Spiro, 24 C. C. A. 334, 78 Fed. 
identified the writing; but these two would ap- 775 (" probllbly" expert testimony is inad-
parently hllve e.xcluded the v.itness had his missible); 1904, Withllup 11. U. B., 127 Fed. 
compllrison produced no actual refreshment 530,535,62 C. C. A. 328 (comparison allowable 
but formed in itself the sole bll8is of his teati- "if a pllper is in e\idence in the case for some 
mOllY. other purpose, lind is adraitted or satisfactonly 

§ 1008. I To avoid repetition, the etatutca proven to be" genuine, or if a pllper is filed by 
are plllced pod, § 2016, where the jury's use 01 a party and is Pllrt of the record of which the 
specimens is dealt with; the statutes usulilly Court takes judicial notice; this is said to be 
regulate the two modes in the SlIme enactment; "clearly establiHhed" (?) 118 the .. common-Illw 
the decisions in § 2016 should also be compared: rule"; here, four pllpers in a fonner case were 

ENoLAND and CANADA: The rulings at excluded, and two recognizances in the case 
common low have been placed ante, it 1993, at bar were Mmitted); St. 1913 (quoted poat, 
1994, in considering the history; the statutes i 2016) ; 
and rulings thereunder are placed poal. § 2016, Alabama: In lin early case it WII8 said thllt 
in dealing with the jury's use of specimens. testimony by .. compllrison of hllnds" was not 

UNITED STATES: Federal: It Will not easy to a1lowto.ble at all, though the witncss here offered 
learn the exact rule before the statute of 1913, was not an expert: 1843, State 11. Givens, 5 Ala. 
even if we assume thllt the modem Supreme 754; but whether expert compllrison is now 
Court decisions on jury-comparison (po.t, recognised is uncertain: 1882, Moon's Adm',. 
f 2016) are to be taken 118 applicable to expert ~. Crowder, 72 Ala. 8S (apPlirently conlinin~ 
l'omparison : 1832, Strother 1>. Lucas, 6 Pet. expert comparison to .. writings of unquestioned 
766 (excJudin& comparison by a non-expert); lI:enuinencss" in the case) i 1891, Gibson r, 
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(ante, § 2000); and the rule in each jurisdiction is either one of those stated 
or else some qualified variety of one of the chief forms. 

Trowbridge. 96 Ala. 357. 361. 11 So. 365 (ex- Nov. 2. 1892. the other at Ottawa. Oct. 31. 
elude<.: entirely); 1898, Curtis v. State. 118 1892); 1893. Himrod 17. Gilman, 147 Ill. 
Ala. 125, 24 So. III (excluded on the facts); 293, 295, 300, 35 N. E. 373 (genuineness of 
1905, Campbell v. Bates, 143 Ala. 338, 39 So. notes secured by a trust deed: .. it seems to 
144 (Gibson 11. Trowbridge F. Co. followed); be well settled in thid State" that comparison 
1907. Griffin v. Working Woman'H H. Ass'n. cannot be made "with an. admitted genuino 
151 Ala. 597, 44 So. 605 (papers otherwise in signature to paperH or documents not in evi-
the case and conceded or proved genuit:e may dence in the cause and which aro collateral 
00 used) ; to the issue"; an expert's comparison with Ii 
California: Expert comparison is allowed by trust-deed signature was here held proper; 
the statute cited posl, § 2016; 1880. Cartery's the preceding two cases arc not cited in either 
Estate, 56 Cal. 470, 474 (doubted whether ex- briefs or opinion); 1897. Greenbaum v. 
pert comparison could be made with specimens Bornhofen, 167 Ill. 640, 645, 47 N. E. 857 (ex-
on which the testator had not" acted or been pert's testimony, founded on .. pap'!rs offered 
charged" and which had not .. been admitted in cvidence," admitted; no question raised) ; 
or treated as genuine" by the opponents; St. 1915 (quoted pOBI. § 2016) ; 
this ignores the last elause of C. C. P. § 1944) ; lruJiana: Here the use of documents seems to 
Colorado: Expert comparison is allowed by the have been at first confined to those which are 
statute cited post, § 2016; admitted tu be genuine, whether they are 
Columbia (Disl): 1894, Keyser 11. Pickrell. 4 otherwise in the case or not: 1870, Chance 11. 

D. C. App. 198, 206 (expert testimony allowed; Gravel Road Co., 32 Ind. 4;4; .873, Burdick 
no limitations named) ; 11. Hunt, 43 Ind. 386; at this stage came: 
Florida: Expert comparison is allowed by the 1877, Jones v. State, 60 Ind. 241 (requiring also 
Iltatute cited posl, § 2016; that the documents be otherwise in the case) ; 
Georgia: Expert comparison seemR not to be but it is not followed on that point: 1879, 
sanctioned by the statute cited posl, § 2016: Forgey 11. Bank, 66 Ind. 12·l; 1881, Hazzard 
1886, Smith v. State, 77 Ga. 705, 711, aClllble 11. Vickery, 78 Ind. 64; 1881, Shorb 11. Kinzil', 
(expert testimony to other letters proved 80 Ind. 502; 1889, Walker u. Steele. 121 ILd. 
genuine, admissible); 1906. Patton v. Bank, 440,22 N. E. 142, 23 N. E. 271; but at this 
124 Ga. 965. 53 S. E. 664 (note; comparison stage the rule was c!).larged by allowing the 
with other signatures admitted genuine and in use of papers either already in the case or 
evidence, alIowed) ; admitted geiluine; the line of cases beginning 
Idaho: 1900, Bane v. Gwinn, 7 Ida. 439, 63 Bome distance back: 1874, Huston 11. Schindlrr, 
Pac. 634 (alIowable for only such papers as are 46 Ind. 38, 43, semble (papers admitted genuine 
"in the cr.3es for other purposes, and such as or in the case, usable); 1884, Shorb 17. Kinzie, 
arc admitted to be genuin:}," .. except in very 100 Ind. 429; 18!lO, White S. M. Co. 11. Gordon, 
exceptional cases"; no authority cited); 104 Ind. 495, 496, 24 N. E. 1053; 1895, Me-
1914, State 11. Bogris, 26 Ida. 587, 144 Pac. Donald 11. McDonald, 142 Ind. 55, 41 N. E. 
789 (larceny of a pay-check; Bane 11. G",inn 340; 1895, Tucker v. Hyatt, 144 Ind. 635, 41 
followed; but the opinion intimates that N. E. 1047,43 N. E. 872 (an affidavitfor change 
documents proven genuine may also be of venue, and 3 verified plea); then in 1913 
admissible) ; came a statute, cited post, § 2016; 
Illinois: The usc of expert comparison was at Iowa: Expert comparison is allowed by the 
first rejected altogcther: 1846, Pate 11. People, IItatute citcd posl, § 2016; documents ad-
8 III. 664, semble: but thc rulings about sub- rnitted to be genuine may be used, though the 
mitting specimens to the jury (posl, § 2016) Codc doe3 not say so: 1888. Riordan 17. 

seem to have been taken as authorities in the Guggerty, 74 Ia. 691, 39 N. W. 107; 
present connection, and expert comparison Kansas: Expert comparison was at first per-
became allowable. though under what con- mitted when the standard-documents were 
ditions no one could say exactly. until the otherwise in the case, and when, though not 
statute of 1915; 1892. Riggs 11. Powell, 142 otherwise in the case, they were admitted to 
Ill. 453, 456. 32 N. E. 482 ("comparing an be genuine: 1872, Macomber v. Scott, 10 
alleged signature with a genuine one," ex- Kan. 339; but the rule is now uncertain: 
eluded; citing Putnam 11. Wadley, Board D. 1898, Gilmore v. Swisher, 59 Kan. 172, 52 
Misenheimer, Ill.); 1892, Rogers 11. Tyley, Pac. 426 (conveyance in fraud of creditors; 
144 III. 652, 665, 32 N. E. 393 (admissible to prove the genuineness of a material admis-
if .. properly in evidence in the case for other sion of the debtor'S, proof by comparison of 
purposes"; yet, in the next sentence, if "ad- specimens wns limited to specimens conceded 
mit ted to be genuine, already in the case": to be genuine, the disputed document being 
citing Brobstoo 11. Cahill; ignoring Riggs 11. only incidentally matcrial; thc Court disclaims 
Powell; perhaps to be distinguished from it any "attempt to declare a definite rule on the 
be08use the one was filed at Springfield, subject"(!»; . 

260 



§§ 1991-2027] HANDWRITING § 200S 

§ 2009. Unfair Selection of Specimens. In jurisdictions where any docu· 
ments proved genuine may be used, the question often arises whether the 

Kentucky: Expert comparison was at first 
entirely excluded. so far-as it involved an opin
ion of the writing based on speciments studied: 
1852. Hawkins v. Grimes. 13 B. Monr. 261; 
1885. Fee v. Taylor. 83 Ky. 263; but the stat
ute. cited post. § 2016. now pelmits it: 1903. 
Storey t. Bank. Ky. • 72 S. W. 318 
(comparison by expert of specimens not other
wise in the case. allowed. under C. C. P. 
§ 604 as amended; Fee t. Taylor repudiated 
as obsolete); 1907. Pulliam v. Sells. 124 Ky. 
310. 99 S. W. 289 (comparison allowed \\ith 
signatures admitted by opponent on the stand 
to be genuine) ; 
Louisialla: Expert comparison is allowed by 
the statute cited post. § 2016: ) 812. Sauve v. 
Dawson. 2 :\Iart. 202 (allowable. under tho 
old Civil Code); 1835. PJicque v. La Branche. 
9 La. 560. 562 (allowable under C. C. P. 
§ 325); 1853. Whitney v. Bunnell, 8 La. An. 
429 (same); 1866. McDonogh's Succession, 
18 La. An. 419. 445 (same); 1869. Huddlc
ston v. Coyle. 21 La. An. 148 (same): 1869, 
J"cooard'S Succession. 21 La. An. 52:J (same). 

For olooraphic wills. a special line of author
ities exists: Civ. C. § 1655 (must be proved 
by two "\\itnesses "who must attest that they 
recognize the testament as being entirely 
Wlitten. dated. and signed in thc testator's 
handwriting. and as ha\ing often seen him 
write and sign during his lifetime"; for the 
last clause. Act 119, p. 168. 1896, substituted 
this: "The judge shall interrogate tne wit
nesses under oath touching their knowledge 
of the testator's handwriting and signature, 
and shall satisfy himself that they are familiar 
therewith ") ; 1871. Roth's Succession, 31 
La. Ann. 320 (expert testimony admissihle 
in corroboration of the two witnr.sses speaking 
from personal knowledge); 1913. White's 
Succession. 132 La. 890, 61 So. 860 (rule of 
Roth's Case followed) ; 
Maine: The expert may usc any documents 
admitted or proved to be genuine: 1860, 
Woodman I). Dana. 52 Me. 13; 1888, State 1). 

Thompson, 80 Me. 201, 13 At!. 892; 
J.fatyland: Expert comparison w~ at first 
p.xcluded entirely: 1873, Tome I). R. Co •• 39 
Md. 89 (Alvey, J., diss.); 1881, Herrick ·v. 
Swomley, 56 Md. 459 (as bOllnd by the pre
ceding case); but it is now permitted by the 
statute cited posl. § 2016; 
lIf ~3achU8ett': EXl'ert comparison is allowed 
for /lny documents admitted or clearly proved 
to be genuine; the authorities for jury-com
parison in § 2016, posl. aro also to be taken as 
applying here: 1836, Moody v. Rowell, 17 Pick. 
490; 1874. Demerritt v. Randall. 116 Mass. 331; 
:Michioan: Experts may compare documents 
already in the case: 1866, Vinton 1). Peck. 14 

otherwise in the case, and documents not other
wise in the case but admitted to be ~nuine: 
1886, Morrison v. Porter, 35 Minn. 425. 29 
N. W. 54; 1912. Cochran v. Stein, 118 Minn. 
323. 136 N. W. 1037 (Morrison v. Porter ap
proved) ; 
Mississippi: Experts may compare docu
ment.; otherwise in the case. and documents 
not othernise in the case but admitted to be 
genuine: 1874, Wilson 11. Beauchamp, 50 
Miss. 32; 
Missollri: Experts may compare documents 
otherwise in the case. if admitted genuine, and 
documents 1I0t otherwise in the case but ad
mitted genuine. - in short. any documcnts 
admitted to be genuine: 1870. State v. Scott. 
45 Mo. 304 (adding to the first class supra. 
"or clearly proved genuine "); 1878. State t'. 

Clinton, 67 M". 385; 1880, State v. Tompkins. 
71 Mo. 616 ; )884. Springer v. Hall, 83 Mo. 697; 
but in Rose v. First Nat'l Bank. 91 Mo. 401. 3 
S. W. 876 (1886). docun:ents not in the CMe. 
yet" conceded to be genuine," were rejected by 
a misunderstanding of State v. Clinton and the 
succeeding cases; finally came thO! statutory 
rule cited 1)Ost. § 2016; 1917. Weber v. Strobel. 
- Mo. ,194 S. W. 272 (will statute applied 
to admit experts) ; 
}.fonl,ma: Experts rnight compare documents 
otherwise in the ease and admitted or clearly 
proved to be genuine: 1878. Da \is v. Freder
icks. 3 Mont. 262, semble: but the statute 
cited post. § 2016. now regulates the use; 
Ncbra8ka: Expert comparison is permitted by 
the statute cited post, § 2016; 
New Hampshire: Experts may compare any 
documents proved to be genuine: 1873, State 
v. Hastings, 53 N. H. 460; 1877. Carter t. 
Jackson. 58 N. H. 157; which apparently 
displace the old limitations of Bowman v. San
born. 25 N. H. 110 (1852); 1902. University 
of Illinois v. Spalding. 71 N. H. 163. 51 At!. 
731 (quoted ante. § 2000) ; 
New Jersey: Experts at first could not testify 
at all from a study of specimens: 1849. West 
v. State. 22 N. J. L. 241 (except for ancient 
documents; ante, § 2006); until the enactment 
of the statute cited post, § 2016; applied in 
Mutual Ben. Life Ins. Co. v. Brown. 30 N. J. 
Eq. 201 (1878) ; 
N tID York: Here. at first. testimony by the 
study of specimens was unconditionally ex
c1uded: 1809. Jllckson v. Van Dusen. 5 John. 
155, aemble: 1828. Jackson v. Phillips. 9 Cow. 
112; 1843, Wilson v. Kirkland. 5 Hill 182; but 
later it WIIS aIlowed for experts when based upon 
-documents otherwise in the case: 1878. Miles 
1>. Loomis. 75 N. Y. 292; 1880. Hynes v. Mc
Dermott. 82 N. Y. 49; the enlarging statutes 
of 1880 and 1888. and their peculiar interpre
tation, are dealt with poat, § 2016 ; Mich. 287; 

Minnuota: Experts may compare documents North Carolina: The state of the law was not 
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is a fair one, for example, when it was written in court by the party 
offering it .• and whether it is material that it is an opponent or a hostile 

e88Y to detetI"ine, until the statute of 1913, be the real Miter, was declared to be value-
cited pod, § 2016: 1840, Pope 1-'. Askew, 1 less); 1829, Ballk II. Jacobs, 1 Pa. 180 (here 
Ired. 16, 19 ("Telltimony as to handwriting, compari80n was allowed by one who already 
founded 00 what is properly termed comparison knew the handwriting, but not by an expert 
in hands, seems to be now generally exploded" ; who had no previous knowledge of it; following 
citing Doe 17. Suckermore; but the witness here Ledge 17. Phipher, but proceeding upon rather 
was not an expert); 1856, Otey I!. Hoyt, 3 J oneil impalpable grounds; note that at this time 
L. 409, ,emble (comparison not allowed (or any and in this case comparison by the jury was 
one); 1877, Yates v. Yatell, 76 N. C. 149, accepted as proper); 1856, McNair I!. Com., 26 
,efllbk (allowed for documents other wise in the Plio. St. 390, ,emilie (mentions expert com pari-
case and admittcd genuine); 1881, McLeod 17. son as proper; no reference to the preceding 
Bullard, 84 N. C. 529 (a deed was claimed to rulings); 1862, Travis v. Brown, 43 Plio. 9 
have been signed while drunk, and a com pari- (follows Bank I!. Jacobs as to experts, but alHO 
eon was allowed, with documents otherwiee in repudiates comparison even by those familiar 
the to show the difference betwccn that with the Wliting; the McNair clUle is not 
and the normal signature); 1891, Tunstall 17. mentioned, but probably would be regarded as 
Cobb, 109 N. C. 320, 14 S. E. 28 (allowed for overruled on these points); 1868, Haycock v. 
documents otherwise in the case and admitted Greup, 57 Plio. 441 (eJ:c1udes all comparison by 
genuine, and (or documents not otherwise in witnesses); 1876, Aumick v. Mitchell, 82 Plio. 
the case if admitted genuine) ; 1892, Croom 1-'. 211 (same) ; 1880, Berryhill 17. Kirchner, 96 Plio. 
Sugg, 110 N. C. 259, 14 S. E. 748 (action on 492 (same) ; 1884, Foster v. Collner, 107 Pa. 313 
defendant's testatriJ:'s bond; defendant al· (same) ; J 893, Rockey's Estate, 155 Pa. 453, 456, 
lowed to use the wiIl'ssignature, as one admitted 26 Atl. 656 ("mere experts" are not to com-
genuine); 1893, State 17. De Graff, 113 N. C. pare) ; since these decisions the statute of 1895, 
688, 693, 18 S. E. 507 (Tunstall v. Cobb apo cited posl, § 2016, controls the matter; 
proved); 1896. State ~. Noe, 119 N. C. 849, Rhode Island: The judicial rule eJ:c1uded 
25 S. E. 812 (allowed where genuineness "ill expert comparison: 1833, A "ery's Trial, 
not denied or cannot be denied"; here a1. Newport, R. I., Hildreth's Rep. 41 (before 
lowed for a bond for appearancc of the defend- Eddy, C. J., Brayton and Durfee, JJ. ; compari-
ant); 1914, Boyd P. Leatherwood, 165 N. C. son of hands by a wliting-master, not allowed, 
614, 81 S. E. 1025 (Tunstall 1-'. Cobb followed) ; to prove a letter written by the defendant); 
Ohio: Here expert comparison was first allowed 1852, Kinney v. FlYnn, 2 R. I. 319, 326, sembi/! 
for documents otherwise in the case and ad· (comparison by experts inadmissible); but it 
mitted genuine, any broader limits being left is now allowed by the statute cited posl, § 2016: 
(or future settlement: 1850, Hicks v. Person, 1907, Taber 17. New York P. '" B. R. Co., 28 
IS Oh. 441; later, it was allowed also for all R. I. 287, 67 At!. 8 (statute applied) ; 
documents otherwise in the case, and also for South CaTalina: Here the rule is a minure; 
those not in the case if admitted to be genuine for the qualification as to .. corroboration," see 
or if clearly proved genuine by witnesses the note under Pennsylvania, posl, § 2016); 
speaking .. directly and positively": 186:l, 1841, Bird e. Miller, 1 McMull, 124 (admitting 
Calkins 17. State, 14 Oh. St. 222; 1869, Bragg comparison by anyone, as confirmatory proof; 
17. Colwell, 19 Oh. 407; 1876, Pavey II. Pavey, y~t here the witncss had knowledge of the 
30 Oh. 602; 1880, Koons v. State, 36 Oh. 199; handwriting); 1874, Bennett 17. Mathewes, S 
1887, Bell v. Brewster, 44 Oh. 696, 10 N. E. 679; S. C. 478 (permitting compariHOn, as confirma-
Oklahoma: 1900, Archer v. U. S., 9 Okl. 569, tory proof, in doubtful cases, of specimens ad-
60 Pac. 268 (expert may testify upon specimens mitted genuine; the witnesses were put fOI ward 
"admitted or proven to be genuine"; but the as experts, but nothing Was said as to this) ; 
proof of genuineness cannot itself be made by 1882, Benedict V. Flanagan, 18 S. C. 506 (fol-
comparison with other standards) ; Jowing Bennett v. Mathew(>s, and further 
Oregon: Expert comparison is allowed by the settling that the witness need not be an expert. 
statute citedposl, 12016; applied in these cases: and the trial judge is to detelmine, subject to 
1896, Osmun 11. Winters. 30 Or. 177,46 Pac. 780; review, what is a .. doubtful case "); 1890. 
Munkers II. Ins. Co., 30 Or. 211, 46 Pae. 850; Wea"er V. Whilden, 33 S. C. 190, 11 S. E. 686 
1897, State v. Tice, 30 Or. 457, 48 Pac. 367 (same; yet certain non-eJ:perts were here 
(allowing the comparison of no other documents excluded "because not familiar with hand-
than those admitted or treated as genuine). WI iting"; this would have been a proper enough 
Pen1l6ll1vanio: The following decisions eJ:hibit limitation; but the trial judge, whollC ruling 
the checkered history of the rule; 1824, Lodge was affhmed, had, in sustaining an objection 
". Phipher, 11 S. '" R. 335 (partly because the that they were not eJ:perts, excluded them as 
witness was not an expert, the proposal to not" having any familiarity with handwritings" 
compare writings, bere of S. wiib 8 paper apparently an exprCSdion synonymous with 
Purportilll to be written by P., to sbow S. to "experts"; query, what does the case decide?) ; 
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witness who writes it. But the rulings of this sort have almost all been 
made for documents offered under jury-comparison, and the principle and 
the policy are the same in both instances (post, § 2018). 

§ 2010. Photographic Copies as Specimens. Here the question is, again, 
in effect, whether the photographic copies afford a fair ground of inference as 
to the peculiarities of the handwriting in question. That they are sufficient 
for this seems to be conceded (and properly) by the weight of author
ity. However, inasmuch as they are only copies, the documentary rule 
requires the production of the originals, if they are available; when 
they are not available, the use of photographic copies should usually be 
permissible. 

The various questions that here arise have been, for convenience of dis
tinction from other questions as to photographs, dealt with together (ante, 
§ 797). The use of press-copies is noticed post, § 2019. 

§ 2011. Studying the Specimens In or Out of Court. Must the speci
mens be used in court only? The answer to this question depends on the 
principle involved: 

(1) First, since a cross-examination to the grounds of the expert's con
clusions (post, § 2015) will usually be desired, the specimens must be in court 
South Dakola: 1906. l\lcCleIlan's Estate. 20 1892, Tucker 11. Kellogg. 8 Utah 11. 13 (expert 
S. D. 498.107 N. W. 681 (expert comparison of may use specimens admitted genuine if other
photographic reproductions of certain papers wise in the case; the opinion. however. in 
with .. proved signatures." held not improper other places omits the proviso) ; 
on the facts); Vermont: Expert usc seems to have been 
Tenncssce: The state of the law was for some conceded with the jury's use; finally. it was 
time uncertain: in 1870. Clark 1'. Rhodcs. 2 settlcd by State v. La Vigne. 39 Vt. 236 (1867). 
Heisk. 207. documents not in the case. laid that it is proper for documents either 
before \\itnesses not said to be e."tperts. were admitted genuine or proved genuine by 
rejected; in 1872. Kannon 11. Galloway. 2 evidence" clear. positive. and direct"; eom
Ballt. 232. witnesses. not said to be experts. were pare the later rulings for jury-comparison, post. 
allowed to compare documents in the case; § 2016; 
in 1889 a statute was passed. cited posl. § 2016. Viroinia: The rule sccms not yet settled: 
similar to that of 1884 in New York; its inter- 1829, Rowt's Adm'x v. Kile's Adm·r.l Leigh 
pretation is dealt with under New York and 216 (referred to by one judge as a question not 
under Tennessee, in § 2016. post: yet settled) ; 
Te:r:M: The state of the law ia uncertain: in WlUlhinolon: 1896. Moore 1'. Palmer. 14 Wash. 
1866. Hanley v. Gandy. 28 Tex. 211. comparison 134. 44 Pac. 142 (allowed; no limits fixed) : 
by witnesses was entirely excluded: but in West Virginia: 1874. Clay 1'. Robinson. 7 
1885. Kennedy 11. Upshaw. 64 Tex. 420. a rule W. Va. 359. new trial. 8. v. Clay 11. Alderson's 
was adopted pel'luitting it. apparently. where Adm·r. 10 W. Va. 53 (the rule adopted seems to 
the specimens were otherwise in the case and be that (1) admitted writings may be employed 
admitted to be genuine; in 1887. Smyth v. for comparison. certainly if in the case, and 
Caswell. 67 Tex. 572. 4 S. W. 848. the first of apparently also if not; (2) ancient writings 
these limitations was relaxed for a specimen in- may be so used; (3) writings which are the 
troduced by the opponent and admitted source of a witness' handwriting-knowledge 
genuine; Wllgoner r. Rupl,.. 69 Tex. 703. 7 may be used by him in confirmation); 1888. 
S. W. 80 (1888). is a confused opinion. appar- State v. Koontz. 31 W. Va. 129. 5 S. E. 328 
ently to the same effect; in 1894. Jester v. (the above deeisions were approved; yet an 
Steiner, 86 Tex. 415. 420. 25 S. W. 411. a expert was apparently allowed to testify that 
specimen not sufficiently shown genuine was certain letters in a signature were feigned); 
excluded; 1915. Cowboy State Bank &: T. Co. 1903. Tower v. Whip. 53 W. Va. 158, 44 S. E. 
1>. Roy. Tex. Ch'. App.· • 174 S. W. 647; 179 (opinion based on comparison with four 
Utah: 1887. Durnell v. Sowden. 5 Utah 216. pleas filed in the case by the defl'ndant. and 
222. 14 Pac. 334 (the opinion is obscure. but purporting to be signed by him. admitted) ; 
seems to allow comparison by experts of all Wi8co7l.!in: Expert use is allowed by the statute 
documents admitted or proved genuine); cited post. § 2016. 
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for that purpose at that time; as also, at the proper time, for the purpose of 
pr01Jing genuineness, if that is necessary. No one can doubt this much. l 

(2) Next, if the purpose of the expert's study and formation of opinion be 
considered, it is preposterous to expect him invariably to obtain by a brief 
inspection on the stand the necessary data for an opinion. Close measure
ments, detailed enlargement, and other expedients of the expert, may often 
require not only a length of time but a quantity of apparatus and a certain 
degree of seclusion. For this reason the opportunity of extrajudicial study 
is often indispensable.2 Nevertheless, to prevent alteration or other fraud, it 
would be entirely proper to allow stated times for inspection in the presence of 
the opponent. But this latter restriction is needed only for the disputed 
writing and would be wholly impracticable for the standard specimens.3 

(3) Where the expert has made a comparative study before the trial and 
the disputed writing is lost when the trid occurs, the opponent is deprived of 
the fullest opportunity of cross-examination; but this should not in itself 
exclude the testimony, unless there is clear fault, in the party offering the 
expert, as to the 1055.4 

§ 2012. Qualifications 'of the Expert as to Skill. Here we are not dealing 
with the ordinary doctrine of Experiential Qualifications (ante, § .5iO), for 
anyone whatever (provided only he can read writing) is competent to form 
an opinion as to character of handwriting; the main question there is whether 
he is qualified by his grounds of knowledge of the handwriting in question 
(ante, § 693). But the Opinion rule declares it useless to listen to the views of 
an ordinary or lay witness when based merely on the inspection of specimens 
which the jury, having them at hand, can judge as well as he (ante, § 199i); 
hence, an "expert II under the Opinion rule, signifies one who by a study of or 
experience with writings is able to afford the tribunal a special assistance. 

The determination of this skill must of course depend on the discretion of 
the trial Court as applied to the circumstances of each case. l Various forms 
of test have been offered; no test should be regarded as absolute.2 Instances 

§ SOl1. 1 1869, Tyler v. Todd, 36 Conn. ing docs not 'ipso facto' exclude the tcstimony 
222; 1880, Hynes v. McDcl'mott, 82 N. Y. 49. of the expert; 1879, Abbott v. Coleman,.22 Kan. 

2 Compare the suggestions in Hagan. Dis- 252; 1866, State v. Shinbom, 46 N. H. 502. 
puted Handwriting (1894), p. 34, and in Os- Compare § 1185, ante (testifying to II lost origi-
born, Questioned Documcnts (1910), pas8im. nal), and Arbon v. Fussell, Eng., poat. § 2016. 

a 1878, Miles v. Loomis, 75 N. Y. 292, ap- § 201S. 1 1879, Forgey v. Bank, 66 Ind. 125. 
parently not to be regarded as overruled by 2 1836, Dcnma'l, L. C. J., in Doc v. Sucker-
Hynes v. MeDellllott, supra: but if so, then more, 5 A. & E. 749 (" The witness must be 
erroneously. In Doc v. SuckelDlore, 5 A. & E. conversant mth handwriting, . a banker, 8 
748, Denman, L. C. J., discussed the relative printer, the officcr of a court of justice, • . • 
value of inspection before and inspection at to be entitled to any degree of authority") ; 
the trial; his statement, at p. 751, that the 1882, Moon's Adm'r v. Crowder,72 Ala. 88 
fact of in6pection 'post litem motam' does not ("accustomed to and skilled in the mattllr of 
exclude the testimony, is of course unquestioned handwritings, genuine and spurious "); 1878. 
law; but the partisanship of experts hired Hand, J., in Miles v. Loomis. 75 N. Y. 298 
• ad litem' haa long been a subject of grave (" engaged in occupations in which it was their 
concern to judges (ante. § 563). duty to scrutinize handwritings and detect 

4 In the few rulings on this point, it has forgeries, and had acquired more or less sklII 
been held, without taking the above distinc- by practice"). Compare the suggestions in 
tiOD, merely that the lOBS of the disputed writ·· Hagan, Disputed Hlilldwriting (1894). p.30; 
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of the exclusion or admission of such witnesses are of no proper service as 
precedents.3 

Special considerations arise where the detection of counterfeit bank-notes 
is in question," and also in other cases not purely concerning handwriting.s 

Under the principle of Preferred Testimony it has long been the law (ante, 
§ 1339) that the officers of an issuing bank are not required to be called to 
testify as to the genuineness of notes purporting to be those of that bank. 

§ 2013. II Admitted or Proved Genuine." Where documents are admitted 
to use by an expert under the statutory limitation that they must be "ad
mitted or proved genuine," questions arise as to the mode in which the 
admission must be made, or the sufficiency of the proof, or the proper part 
of the tribunal judge or jury to whom the evidence must be addressed. 
These questions are the same for both expert-use and jury-use (post, § 2016). 

§ 2014. Rules applicable to both Experts and Lay-Witnesses; (a) Giving 
the Grounds o! Belief. On direct examination, the witness may 1 and, 
if required, must point out his grounds for belief in the identity of the 

Osborn. Questioned Documenl.a (1910). The 
Problem of Proof (1922). 

~ The following cascs involve such rulings: 
Enu. 1894. R. 1'. Silverlock. 2 Q. B. 766. 768. 
771 (the expert need not be a professional one 
nor R person who has obtained the experience 
in his ordinary busincss); U. S. Ala. 1896. 
Billningham Nat'l Bank v. Bradley. lOS Ala. 
205. 19 So. 791 (cashier of a bank. admitted 
all the facts); Cal. 1875. Goldstein r. Black. 
50 Cal. 464; Colo. 1896. Bradford v. People. 
22 Colo. 157. 43 Pac. 1013 (a bank-booLkeeper 
accustomed to examine checks as to their gen
uineness. admitted); 1916. Hee Fat v. Wong 
Kwai. 23 Haw. 328 (a Chinese clerk and a 
Chinese butcher. held not qualified as experts 
in Chinese handwriting); 1919. Kamll.halo 
v. Coelho. 24 Haw. 689. 695 (a lawyer special
izing in the study of signatures. admitted); 
Ia. 1884. Win~h v. NOl'man. 65 Ia. 187. 21 
N. W. 511; 1887. Eisficld v. Dill. 71 la. 445.32 
N. W. 420; 1897. Christman v. Pearson. 100 Ia. 
634. 69 N. W. 1055 (the witness nced not makes 
living by judging httndwriting) ; Kan. 1884.0rt. 
11. Fowler. 31 Kan.485.2 Pac. 580; lofe. 1851. 
Sweetser I). Lowell. 33 Me. 450; lof o. 1895. 
State I). David. 131 Mo. 380. 33 S. W. 28 
(one skilled in clerical pursuits. admitted): 
Nev. 1904. State I). Burns. 27 Nev. 289. 74 Pac. 
983 (bank teller) ; N. H. 1919. State v. Killeen. 
79 N. H. 201. 107 Atl. 601 (written orders for 
liquor: a \\itness admitted whose work it had 
been to examine delivery orders each day); 
N. J. 1897. Wheeler &: W. M. Co. v. Buckhout • 
60 N. J. L. 102. 36 At!. 772 (a county clerk. 
admitted; scientific study of chirography not 
necessary); N. C. 1877. Yates I). Yates. 76 
N. C. 145. 149; 1893. State 11. De Graff, 113 
N. C. 688. 693. 18 S. E. 507; 1896. Kornegay 
v. Kornegay. 117 N. C. 242. 23 S. E. 257 (regis
trar of deeds, admitted); 1905, Abernethy I). 

Yount. 138 N. C. 337. 50 S. E. 696 (clerk of 
court); P. I. 1912. Dirilo~. Roperes. 22 P. I. 246; 
1913. U. S. v. Kosel. 24 P. I. 594. 604; W. Va. 
1919. Johnston ~. Bee. 84 W. Va. 532.100 S. E. 
486 (bank officials. admitted). 

4 It must be remembered that the following 
rulings deal with the question whether a person 
can add to the jury's knowledge about papers 
before them; whether a \\itness is competent 
to fOlm an opinion about papers. etc .• nol in 
court. is the ordinary question of Experiential 
Qualifications. and is treated ante. § 570; 
rulings on the present point are as follows: 
1860. May v. Dorsett. 30 Ga. 118 (bank-officer 
admitted as to counterfeit money); 1873. 
Atwood v. Cornwall. 28 Mich. 339 (bankers 
generally admissible as to treasury-notes); 
1867. Payson v. Everett. 12 Minn. 219 (counter
feit bank notes. witness excluded on the facts) ; 
1864. Dubois I). Baker. 30 N. Y. 361 (erasures 
in notes. etc.; bank-officer admitted). 

Ii 1866. Vinton v. Peck. 14 Mich. 287 (kind 
of ink; a writing-master and bookkeeper held 
competent); and cases cited ante. § 570. 

§ 2014. 1 1852. Keith I). Lothrop. 10 Cush. 
Mass. 457 (on direct examination); 1917. 
O'Connor's Estate. 101 Nebr. 617. 164 N. W. __ . 
570 (forged will; approving the text above) ; 
1885. Langley II. Wadsworth. 99 N. Y. 63. 1 
N. E. 106 (an expert's reasons for his opinions 
on different specimens of handwriting; ex
cluded in the trial Court's discretion). Com-
pare the suggestions in Hagan. Disputed 
Handwriting (1894). p.127; Osborn. Questioned 

. Documents (1910) paasim. Tht: Problem of 
Proof (1922). 

That a mere "belief." or testimony that one 
writing "looks like" the other. is admissible 
and need not be more positive. is noticed ante. 
S 658. 
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handwriting, on the principle already considered (ante, § 655). Without such 
a reenforcement of testimony the opinions of experts would usually involve 
little more than a counting of the numbers on either side. The progress of 
modern chirographic science makes it all the more possible, as well as desir
able, to discriminate between witnesses according to the convincingness of 
the reasons that may be given by them for their conclusions. 

§ 2015. Ss-me: (b) Modes of Testing the Opinion on 
With reference to the principle involved, there are two distinct modes of 
testing by showing specimens on cross-examination: (1) where it can be 
done without special proof of the genuineness of the testing specimens; (2) 
where it can be done only with special proof of that. 

(1) The first sort of testing has of course a limited range in the choice of 
specimens. There are several feasible methods. For instance, the counsel 
denying the genuineness of the main writing ill issue may in court imitate 
the signature in dispute and ask the opposing witness whether it does not 
look equally like the alleged signer's writing; or he may take a signature 
admitted genuine or already in the case, and endeavor to have the opposing 
witness deny its genuineness. Or, as in Griffits v. Ivery, infra, the counsel 
may put beror~ several witnesses successively, who have all sworn positively 
against his contention, another signature (without regard to its genuineness), 
and by exhibiting their hopeless disagreement about it, show an apparent 
Lias or corruption as the source of their former unanimity. Or, as in Mur
phy's Case and Caldwell's Case, the counsel may put any signature (without 
regard to its genuineness) before the witness and test his judgment by ob
taining successive different opinions from him within a few moments. Or 
the counsel may substitute, after an interval, one signature for another al
ready testified to and thus get the witness to express the same opinion, with 
the same reasons, upon concededly different specimens. \Vhere any of these 
e~"pedients is available and useful, there is no objection of any kind on 
principle. 

1915, John Adye Curran, K. C., Reminiscences, p. 17: "A schoolmaster was tried before 
a jury in Maryborough, on a charge of writing a threatening letter. The evidence as to the 
handwriting was very conclusive. An e:'\pert from Dublin, the late Mr. Power, then man
ager of the National Bank, MountmeIlick, and afterwards in College Green, and the Dis
trict Inspector, all three, swore positively as to the identity of the \\Titing in the threatening 
letter with a writing admittedly in the hand"Titing of the prisoner. The case for the defence 
seemed very hOP'!Ies.~. I need not say that my father in his address to the jury referred to 
the observation of Judge Keogh to the effect that 'he would not hang a dog on the evidence 
of an expert.' While he was speaking, knowing that our handwriting was very similar, 
I wrote my full name, 'John Adye Curran,' three times on a sheet of note paper, and when 
he had concluded, asked him to write his name alternately after mine. This was done in 
the presence of Molloy. Mr. Power was then recalled, and having admitted that he was 
principally expert in signatures, having regard to his position in the Bank, he was asked 
if he could distinguish the handwriting in the six names on the sheet of paper. He requested 
some time to consider and consult w1th the other experts, and the Chief Baron agreed, and 
adjourned the Court for an hour. At the cRd of that time each of the experts was 
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recalled. Each dift'ered one with the other, but not one ~ correct. Molloy was sworn as 
to the order in which the names had been written, and the prisoner was triumphantly 
~Ilitt!ecl." 

(2) But when the testing-signature is one whose genuineness is not ad
mitted or (because it is not otherwise in the case) must be speciany proved 
or disproved, a new element is introduced. The various expedients here 
available are the same (except that the choice of specimens is broader) as 
those above noted; with this difference, that where the object of the counsel 
(whether alleging or denying genuineness for the main writing in issue) is 
to induce the opposing witness to affirm the genuineness of a false specimen 
(e. g. one just written by the counsel himself), or to deny the genuineness of 
an authentic specimen, this expedient is not possible in any form, unless the 
counsel is allowed specially to disprove or prove its genuineness. Now this ne
cessity of specially producing testimony as to the specimens' genuineness brings 
into play the whole argument of multiplicity of issues as otherwise applicable 
against the ordinary use of specimens (ante, § 2000). There is perhaps also 
a certain possibility of surprise and of unfairness of selection (ante, § 1999).1 

There are thus two solutions possible.2 Thefirst is to accept as valid these 

§ 2015. 1 The {ollowing opinion states the ments before the jury WII8 prevented. In 
arguments: 1861, Dixon, C. J., in Pierce 17. England, in Griffita 17. Ivery, 11 A. &; E. 322 
Northey, 14 Wis. 12. (Q. B .• 1840), the Court declined to allow the 

, The rulings are as follows: ENGLAND and testing of the opposing witnesses by asking 
IRELAND: In two Irish cases it WII8 held that their opinions about another signature, not in 
the witness could not be impeached by showing the case, 80 IUl to show their di89.greement and 
to her other documents, not in the case. and hence untrustworthiness; the reason for ro-
getting her to make contrary admissions, the jectian being that in effect such testing 
reason being that by allowing it there would introduces thn general inconveniences of proof 
result indirectly a comparison of specimens by of specimens prohibited by Doe 1l. Newton 
the jury: 1841, R. 11. Murphy, A. M. & O. (ante, § 2000); but a contrary position had 
(Ir.) 207. Pennefather, C. J.; 1842, R. II. already been taken in 1839 by Parke, B. (as 
Caldwell, A. M. & O. 324, Perrin, J., and cited in 11 A. & E. 124); and in 1840, ill Young 
Richards, B.; in the latter case the Court went 11. Honner, 2 Moo. &; Rob. 536. the Court of . 
slightly farther in allowing the discrediting Exchequer refuscd to follow Griffits 11. Ivery, 
Questions; Mr. Keatinge showed the prose· and when a witness, who testified that the 
8utm, after she had denied the genuineness of defendant's signature WII8 always written" R. 
four letters alleged to have been written to her W. Honner," was shown a document signed 
by the defendant, two other letters (not in the "Robert Honner" and admitted it to be genu-
case), which she admitted to be in her own ine, they allowed him to be I18ked whether he 
wliting; he then asked her. Wns not the hand- would then stand by his original statement; 
writing in the letters she had admitted like the the Court thought that as here the genuineness 
handwriting in the four letters she had deDied ; was admitted, the collateral-issue difficulty did 
and in particular, Was there not a similarity not arise; yet in Griffits II. Ivery no issue of 
between the words "my dearest"? The genuineness was raised; the spe('imen was used 
witne89. first 89.id there WIUl "no similarity," merely to show that the \\itnesses could not 
then that there WII8 "a similarity," and in fact agree. 
"a great similarity"; this course of examina- UN!TEDSTATES: Alabama: 1868, Kirksey!!. 
tion was objected to; Mr. Keatinge arguc-d, Kirksey, 41 Ala. 636 (cannot test by speei-
•• I have a right to do this. Her manner of mens) ; 1893. First Nat'l Bank, to. Allen, 100 Ala. 
denying them is very important for the jury. 476, 489, 14 So. 335 (plaintiff suing for money 
She said first there was no similarity, now a paid out by his bank on forged checks, allowed 
jtfeat similarity; she may be obliged to go on to be asked, as a test, to point out the forged 
to admit the four letters to be her hand- from the genuine); 1907, Griffin II. Working 
writing"; the Court ended by aIIoVling the 'Women's H. AM'n. 151 Ala. 597, 44 So. 605 
questions as to different paMages, provided (witness speaking from knowledge of former 
they were pointed at, not read aloud, and thus wlitings, allowed to be to 
the indirect effeet of a comparison of the docu- identity of features between the document in 
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arguments of surprise, of danger of unfair selection, and of confusion of issues, 
and to follow, in obviating them, the limitations alre~~dy adopted, in the 

issue and the {omler writing; the opinion 
need not have noticed this point, {or the ob
jection was baseless; Dowdell, J., diss., only 
as to the former VoTiting being introduced in 
evidence, but that was a mere formal matter) : 
California: 1881, Neall:. Neal, 58 Cal. 287 (a 
defendant denying his signature to a docu
ment, allowed to be questioned as to the genu
ineness of his signature to another document, 
already in the case (or comparison) ; 
C011neclicut: 1869, Tyler v. Todd, 36 Conn. 222 
(cannot test by IIsking an opinion as to a 
signature not proved genuine); 1902, Drown v. 
Woodward, 75 Conn. 254, 53 Atl. 112 (testing 
a witness, who denies his signature to a note, 
by submitting to him other specimens, held 
not improper on the facts) ; 
Florida: 1905, Wooldridge 17. State, 49 Fla. 
137, 38 So. 3 (a witness to handwriting, not nn 
expert, not allowed to be tested by other speci
mens; apparently nn over-strict ruling; no 
authority cited) ; 
IUinois: 1874, Melvin v. Hodges, 71 Ill. 424 
(obscure; allows testing by asking an opinion 
as to other signatures); 1882, Massey v. 
Farmers' Dank, 104 IlL 332 (cannot test byask
ing the v.itnesB to pick out genuine signatures 
from others) ; 
Indiana: 1885, Thomas v. State, 103 Ind. 439, 
2 N. E. 808, semble (may test hy nsking for an 
opinion on other specimens already in the 
rase); 1890, White S. M. Co. ~. Gordon, 104 
Ind. 495, 24 N. E. 1053 (testing on cross-exam
ination may be made with the same documenb 
as are provable in chief); 1895, McDonald v. 
McDonald, 142 Ind. 55, 41. N. E. 340 (same) ; 
1895, Tucker v. Hyatt, 144 Ind. 635, 42 N. E. 
1(H7 (same) ; 
Icnoa: 1892, Bruner 17. Wade, 84 Ia. 698, 51 
N. W. 251 (an expert was tested with other 
signatures; the exclusion of a question as to 
their nearer resemblance than the disputed 
signature, held not harmful where it wns never 
evidenced that they were genuine); 1894, 
Drowning v. Gosnell, 91 Ia. 448, 456, 59 N. W. 
340 (testing an expert by offering genuine 
mingled with spurious signatures, allowed on 
cross-examination) : 
KaMlUI: 1894, Gaunt v. Harkness, 53 Kan. 
405, 409, 36 Pac. 739 (testing an expert by 
fabricated signatures not othenvise in the case, 
improper) : 
Kentucky: 1889, Andrews v. HaYden's Adm'r, 
BS Ky. 455, 459, 11 S. W. 428 (testing by 
Ilpurious signatures mingled with genuine ones, 
excluded, as .. deceivi.ng the minds o{ honest 
men": this is ahsurd. (or the result showt'd 
that perhaps the disputed signature was also a 
forgery .. deqeiving the minds o{ honest men ") ; 
Maine: 1837, Page v. Holmans, 14 Me. 482, 
.emble (allowing the contradiction o{ hand
writing-witnesses by calling a persoD whose 

name had been submitted to the former in 
several specimens, and dcnyin:;; or affirming 
the genuineness of those of which the witness 
had affil'IDed or denied the genuineness) ; 
.M a8sachmetts: 1905, Jacobs 17. Doston EI. R.Co., 
188 Mass. 245, 74 N. E. 349 (a witness allowed 
to be asked on cross-cxaminatio'J to make a 
Bample signature; the precise point uCthe ruling 
is however not ascertainable (rom the opinion) ; 
},f ichiuan: 1880. Howard ·V. Patrick, 43 Mich. 
128, 5 N. W. 84 (testing by asking as to 
genuine and (alse documents not in the case; 
excluded); 1888, Harvester Co. v. Miller, 72 
Mich. 272, 40 N. W. 429 (testing by showing II 
third person's writing, if already in the cnse, 
and asking whether it is that of the person in 
QUestion; allowed); 1904, Taylor ~. Taylor's 
Estate, 138 Mich. 658, 101 N. W. 832 (showing 
a signature only; the witness' insistence on 
Beeing the whole of the document, held proper) : 
.Missouri: 1886, Rose v. First Nat'l Dank, 91 
Mo. 401.3 S. W. 876 (testing by documents not 
already in the case: excluded); 
New York: 1856. Van \Vyck v. McIntosh. 14 
N. Y. 439, 443 (testing by submitting other 
notes, not in the case, to experts denying the 
disputed writing's genuineness and also that 
of the specimens SUbmitted. nnd then offering 
to prove the specimens to have been admitted 
genuine; excluded, as invol\'illg collateral 
issues and therefore improper for contradiction, 
under the principle of § 1002, allte); 1892, 
People v. Murphy, 135 N. Y. 455. 32 N. E. 
138 (testing as in Griffits v. Ivery, Eng .• was 
allowed; but a demonstration of error by 
showing that opinions as to genuineness or 
spuriousnellS of the test-specimens were wrong 
was excluded); 1903, Hong v. Wright, 174 
N. Y. 36, 66 N. E. 579 (quoted 8upra; testing 
an expert witness to genuineness, by showing 
him other signatures, and then by their obvious 
condition or by other testimony proving these 
to be spurious, allowed; here the expert wns 
on n second trial allowed to be asked whethpr 
he had not on a former trinl committed such 
an error); 1905, People v. Patrick, 182 N. Y. 
131, 74 N. E. 843 (testing an expert by proof 
of his mistakes as to selected signatures; Hoag 
v. Wright approved; but the trial Court's 
refusal here to allow the tests was held dis
tinguishable, and in any event harmless error) ; 
North Carolina: 1915, Fourth National Dallk 
II. McArthur. 168 N. C. 48,.84 S. E. 39 (forged 
indorsements by M.: false imitations of M.'s 
signatul'e were shown to witnesses to genuine
ness, to test the value of their opinion on cross
examination. known as the .. eat-hole test," 
held improper, except for expert.s; the Opinion 
strangely misconceives the lnnguage of the 
present treatise, in citing it in favor of the 
ruling; enough here to note that further re
flectioD has emphasized the writer's view that 
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jllrisdiction in hand, for the ordinary use of specimens (ante, § 2008), i. e. 
to limit the use to specimens admitted genuine, to specimens already in the 
case, or the like. The second is to deny that these arguments, whatever 
"their force as applied to the ordinar;r use of specimens, can here avail to cut 
off this method of testing opinions on cross-examination. That the latter is 
the hetter course seems clear. The reason is that the deprivation of this 
weapon for the cross-examiner is a loss so serious as to outweigh the incon
veniences of its sanction. When, for example, the witness has sworn Fositively 
that the disputed signature is genuine, and then, on examining a new sig
nature submitted to him, he declares with equal positiveness that it is a 
forgery and perhaps points out the (to him) unmistakable marks of difference, 
the testimony of a single unimpeachable witness that he saw the supposed 
forgery written by the person bearing that name disposes at once of the 
trustworthiness of the first witness and the certainty of his conclusion. In 
many other similar ways a single tcst of this sort will serve to demolish the 
most solid fabric of handwriting-testimony. There should be no limitations 
wl1atever on the power of employing these tests. 

The following passages illustrate both the orthodoxy and the efficacy of 
such a practice: 

1723, Bishop Atterbury's Trial, 16 How. St. Tr. 571; treasonable letters imputed to the 
deFendant ;rere claimed by him to be Forgeries; experts were asked as to the genuineness 
of the seals on the letters, especially whether certain impressions were from the same seal; 
for one of them, "several impressions of a seal or seals were put into his hand, to try his 
skill; but a doubt arising as to the method of putting the matter to a proper trial," the 
HOllse voted that it should be done only under proper conditions; and accordingly it was 
ordered that "two of the clerks do forthwith withdraw, and that a person to be appointed 
by the Bishop do in their presenC'e, (rom one or more seal or seals, such as he shall think 
fit, take impressions in wax of one or more sorts, to be provided by the clerks; that the 
impressions be numbered; and that the clerks l\Tite down in paper from what seal and in 
what manner every impression was taken, and deliver such paper in at the table, sealed up, 
making oath that the same is true; and that the seal or seals from which such impressions 
shall be made shall be detained by one of the clerks till called for by the House; and that 
tha clerks and the person so to be appointed by the prisoner be sworn to secrecy and not 

to exclude this method of testing is to repudiate 
practical sense; the Opinion in the case in hand 
misapplies N. C. St. 1913, e.52, to this use of 
tests) ; 
Penmylvania: 1904. Grofh. Groff. 209 Pa. 603. 
59 AU. 65 (alleged forgery of a note; non
expert witnesses testifying from knowledge of 
the handwriting. allowed to be tested by sig
natures shown through slits in envelopes and 
the ",itnesses' mistakes allowed to be pro\'ed; 
on the facts, the showing of the signature alone 
was held propel') ; 
Tenneflsee: 1842. Fogg II. nennis. 3 Humph. 48 
(te~ting byshowingother signatures; forbidden); 
Taas.. 1879. Brown v. Chenoweth, 51 Tex. 

"477 (testing by showing other signatures; 
e.1lowed ; here they WEre upon documents 
already in the case) ; 

Vermont: 1904. Wilmington S. Bank v. Waste, 
76 Vt. 331. 57 Atl. 241 (cross-examination by 
testing with specimens .. conceded or proved 
to be genuine," allowable) ; 
West Virginia: 1914, First National Bank t'. 
Barker. 75 W. Va. 244. S. E. 898 (testing a 
non-expert l'itncsE. on cross-examination. by 
false specimens mixed with genuine ones. not" 
allowed; a pity tbat this Court could not take 
the sensible side in this issue). 

Compare the general principle (or testing a 
witness' skill (ante. § 991). 

Compare also the various methode illus
trated in Questioned Documents, by Albert 
H. Osborn (Rochester. 1910) and The Prob
lem of Proof (1922). All methods having 
scientific value ought to be freely allowed by 
lal". 
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to to any person whatsoever anything which shall pass in that transaction, till 
after the paper so delivered in shall be opened "; which being done, "Mr. Rollins [the 
expert) was called in, and the said impressions were put into his hands, to make the best 
judgment thereupon he could "; he retired for awhile; "then Mr. Rollins was called in and 
acquainted the House 'that he had viewed the of seals before delivered to 
him in the House, and conceived they were taken from two cast seals from one original.' 
And the papers delivered in sealed up being read, it appeared that he had formed a right 
judgment thereon." 

1903, Per CURIA~I, in lIoag v. Wriglit, 174 N. Y. 36, 66 N. E. :;79 (permitting the wit
ness to be shown spurious signatures as a test): "It tended to cast doubt upon the cred
ibility of the witness and his skill as an expert. It suggested the question whether, if the 
",itness was at fault as to the spurious signatures, he WIl3 not at fault as to the signatures 
in question. It made a direct attack upon the value of his opinion •••. Owing to the 
dangerous nature of expert evidence, and the necessity of testing it in the most thorough 
manner in order to prevent injustice, we are disposed to go farther, and to hold that, where 
a ",itness makes a mistake in his effort to distinguish spurious from genuine signatures. 
and he does not acknowledge his error, it may be shown by other testimony. The test 
sought to be applied in this case was one of the most practical and conclusive that can be 
employed to determine whether the witness is really an expert or not. It bears not only 
upon his competency to express an opinion, but upon the value of his opinion when ex
pressed. . . . The good sense of the trial judge will confine it within proper bounds, and 
prevent an unnecessary consumption of time. It is better to take a little time to see whether 
the opinion of the witness is worth anything, rather than to hazard life, liberty, or property 
upon an opinion that is worth nothing. The evils and injustice arising from the use and 
abuse of opinion evidence in relation to handwriting are so grave that we feel compelled 
to depart from our own precedents to some extent, anel to establish further safeguards for 
the protection of the public. As the hostility of "itnesses to a party may be shown lIS an 
independent fact, although it protracts the trial by introducing a new·issue, so, as we think. 
the incompetency of a professed expert may be shown in the same way and for the same 
reason; that is, because it demonstrates that testimony. othen';se persuasive, cannot be 
relied upon." 

The decisions are in a hopeless state o( confusion, and represent every vari
ety o( rule, from complete prohibition to entire freedom o( use; nor is there 
usually any attempt to reason out the result on principle. 

3. Jury's Perusal of Specimens 

§ 2016. Whether allowable at all; and, if 110, for what CJe·a'Sea of 
The decisions and the statutes represent a great variety o( rules; and even 
within the same jurisdiction there is often obscurity and inconsistency. The 
types of possible rules have already been summarized (ante, § 2000) ; the 
rule in each jurisdiction is either one of those there stated or else some quali
fied variety of one of the chief (onos.! 

§ 2016. 1 The rulings cited ante. § 2008. for 
expert use of specimens. should also be com
pared. 8S sometimes implying something upon 
the present subject; the statutes covering both 
subjects have been placed here. to avoid 
repetition: 

ENGLAND: The English rule is now settled 
by statute (the common-law rule has boon 

examined ante. § 1994): 1854. Common Law 
Procedure Act. 17 &: 18 Vict. c. 125. § 27 
("Comparison of 8 disputed writing with any 
writing proved to the satisfaction of the judge 
to be genuine shall be permitted to be made by 
witnesse8; and such writings. and the evidence 
of witnesses respecting the same, Dlay be sub
mitted to the Court and jury as evideJlcc 01 the 
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genuinencss, or otherwise, of the writing in dis
pute"; this was confined by ib. § 104. to courts 
of civil jurisdiction in England; but ClI:

tended by St. 1865, 28 & 29 Vict. c. 18. §§ 1.8, 
to criminal courts); it follows under this 
statute that it is immaterial whether the docu
ments arc already ill the case or not: 1858. 
Birch V. Ridgway. 1 F. & F. 270. Pollock. C. B., 
consulting thc other judges; 1860. Cresswell 11. 

Jackson. 2 id. 24. Pollock. C. 8.; 1864. 
Cresswell 11. Jackson. 4 id. 1. 5 (as bearing on 
the authenticity of disputcd codicils. docu
ments in thc handwriting of ,the supposed 
Corger were received); 1865. Corbett 11. Kil
minster. ib. 490, Martin. B. (where the witncss 
wrote the evidential writing while in the box). 
The foUo~;llg is perhaps erroneous; compare 
§ 2011 pa~. (3). mile; 18G2. Arbon v. Fussell. 3 
F. & F. 152 (where the disputed document i~ 
lost. comparison of spl1eirnens cannot be re
sorted to). . 

CANADA: Dom. R. S. 1\lOO. e. 145. Evid. 
Act. § R (like Eng. St. IS54. c. 125. § 27); 
Alta. St. 1910. 2d sess., Evidcnce Act. c. 3. 
§ 54 (like Eng. St. 1854. C. 125. § 27); Br. C. 
Rev. St; 1911. C. 78. § 48 (like Eng. St. 1854. 
125. § 27); N. Br. Con so!. St. 1!J03. C. 127. 
§ 20 (like Eng. St. 1854. C. 125. § 27); 1880, R. 
11. Tower. 20 N. Br.168. 205. 219 (R.'s signature 
of an invoice. held provable by a comparison 
v.;th his signature (In a bill of cxchange as prior 
indorser to the defendant. the d{'fendallt's in
dorsement being an admission of genuinl!Dess; 
Weldon. J., diss.); 1888. "ye r. Alexander. 28 
N. Br, 89. 94 (jury entitled to see signatures of 
thc deCendant written since litigation begun. 
the defendant having testified. when shown 
them, that he had not changed his signature) ; 
1889. Alexander 11. "ye. 16 Cnn. Sup. 501 (fore
going case affirmed); 18!l0. Halifax Bkg. Co. 
v. Smith. 29 N. Br. 462. 473. 475. 481. 485 (com
parison by a byman with a genuine docum~nt 
not produced. held not improper. the ",it ness 
being otherwise Qualified through business 
transactions; opinions obscure); New/. Con-
80!. St. 1916. c. 91. § 21 (like Eng. St. 1854. 
C. 125. § 27) ; l·;. Se. Rev. St. 1900. c. 16.1. § 33 
(like Eng. St. 1854. c. 125. § 27); 1897. R. V. 

Dixon, ~ N. Sc. 462 (threatening letter; 
another letter. conceded genuine. allowed to be 
used by the jury. under the statute; two 
judges diss. on various grounds); Onl.. Re\·. 
St. 1914. C. 76. § 52 (like Eng. St. 1854. C. 125. 
§ 27); 1902. Thompson 11. Thompson. 4 Onto 
L. R. 442 (under the statute. judge or jury may 
make comparison even though no expert has 
done 50); P. E. I. St. 1889. C. 9. § 20 (like Eng. 
St. 1854. c. 12' § 27); Que. 1918. Pratte v. 
Voisard. 44 D. L. R. 157. Cnn. S. C. (forged will 
epecimens admitted to be genuine. aUowed to 
be used. and opinions of experts in handwriting 
received. under Que. Civ. C. §§ 1204. 1205. 1224 
prior rulings explained); Sask. R. S. 1920. 
C. 44. Evidence Act. § 41 (!ike Eng. St. 1854. 
C. 125. § 27); Yukon: Consolo Ord. 1914. C. 30, 
§ 33 (like Eng. St. 1854. C. 125. § 27). 

UNITED STATES: Federal: It was not easy to 
etate the exact limits of the Federal rule before 
the 1913 statute: 1804. Macubbin v. Lovell. 1 
Cr. C. C. 184 (comparison not allowed with a 
note in another case on which the opponent had 
confessed judgment); 1812. Smith v. Fenner. 1 
Gall. 175 (decds not in evidence were allowed 
to be shown by a witness; Story. J., said that 
this was not " comparison oC hands"; yet of 
course it was. even in the modem sense); 1832, 
Strother v. Lucas, 6 Pet. 76G \comparison ex.
cluded, semble); 1870. Rogers v. Ritter. 12 
Wall. 321 (Question leCt undecided); 1870, 
Medway v. U. S .• 6 Ct. of Cl. 428 (allowed fot 
documents otherwise in the case and proved or 
admitted gcnuine, and, semble. also where the 
disputed document has so recently come to the 
party's notice that he cannot obtain testimonial 
evidence of the handwriting); 1881. U. S. r. 
Joncs. 10 Fed. 470 (allowed for documents 
otherwise in the case and, Bemble, admitted 
or proved genuine); 1875. Moore v. U. S .• 
91 U. S. 270 (allowed for documents other
wise in the case and admitted genuine); 1887. 
Williams v. Conger, 125 U. S. 413. 8 Sup. 933 
(all owed for documents ,'therwise in the case 
and admitted or prove" genuine); 1893. 
Holmes v. Goldsmith. 147 U. S. 150. 163. 13 
Sup. 288 (comparison allowed according to the 
Oregon statute); 1893, Hickory v. U. S .• 151 
U. S. 303, 305. 14 Sup. 334 (Moore v. U. S. 
cited. but no rule laid down); 1897. National 
Acc. Soc. v. Spiro. 24 C. C. A. 334. 78 Fed. 775 
("admittedly genuine signatures already in 
evidence for other purposes" may be used); 
1899. Smith v. New Orleans C. & B. Co .• 35 
C. C. A. 646. 93 Fed. 899 (to prove the signature 
of 1\ Spanish colonial-secretary of Louisiana, 
other signatures of his. to documents uncon
nected with the case. were admitted); 1899. 
U. S. to, Ortiz. 176 U. S. 422. 20 Sup. 466 
(signatures on ancient Mexican official docu
ment&. never beCore Questioned as genuine. but 
not othen\ise in the case. admi tted; no au' 
thorities cited); 1904. Withaup v. U. S •• 127 
Fed. 530. 535. 62 C. C. A. 328 (oo where a com
parison is permi!OSible. it may be made by the 
Court and jury. with or without the aid of 
expert l'itnesses"; cited more fully ante. 
§ 2008); 1908. Barnes 11. U. S .• 5th C. C. A .• 
166 Fed. 113 (WiIIiams 11. Conger followed); 
1911. U. S. v. North. D. C. Or .• 184 Fed. 151 
(rule of WiIIiams v. Conger applied. to exclude a 
document not otherwise in the case); St. 1913. 
62d Congo 3d seSS •• c. 79, Feb. 26. Code § 1363. 
(" In any proceeding beCore a court or judicial 
officer of the United States where the genuine
ness of the handwriting of any person may be 
involved. any admitted or proved handwriting 
of such person shaH be competent evidence as a 
basis Cor comparison by witnesses. or by the jury. 
court. or officer conducting such proceeding. 
to prove or disprove such genuineness ") ; 
1915. Short v. U. S. 8th C. C. A .• 221 Fed. 248 
(white slave traffic Act; an envelope not 
otherwise in the case admitted for comparUson 
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under St. Feb. 26, 1913); 1917, Bowers 11. genuinc by the party against whom the c"i-
U. 8. 9th C. C. A. 244 Fed. 641 (using the mails denee·is offered, or pro\'ed to be genuine to the 
to defraud; sundry documents, proved genuine, satisfaction of the judge "); 1900, People r. 
received as specimens for eompari80n under Storke, 128 Cal. 486, 70 Pac. 1090 (libel; 
St. 1913, Feb. 26); 1920, Smythe v. ~e\\" Provi- letters admitted to be G. 's, shown to an expert 
denee, 3d C. C. A, 263 Fed. 481 (ancient bonds, for the defendant ns c\'idence that G. and not 
liigned by commissioners; the signatures of the defendant wrote the libel, were required to 
the commissioners to their oaths of office, ad- he shown also to the jury); 1906, Cnstor / .. 
mitted under St. Feb. 26, 1913, c. 79). Bernstein, 2 Cal. App. 703, 84 Pac. 244 (hreadl 

Alabama; A long line of precedents adopted of contract =~ign(!d to plaintiff; plell, relca8c; 
the rule that documents othern;se in the case, the a&lignmcnt offered by the pillintiff WIlS 

and those only, may be used; afterwards a allowed to be used by the defendant for th,' 
statute enlnrged the rule liberally: 1841, Little jury's inspection in determining the g<:'nuinc-
II. Beazley, 2 Ala. 703; 18·13, State v. Gh'cns, ne>!:) of the release, ,,;thout any furt/h'r ed-
[) Ala. 754; 18S2, Crist v. State, 21 Ala. 145: dence; Cooper, J., diss.). 
1857, Bishop v. State, 30 Ala. ·n; 1867, Kirk- Colorado: SI. 1803, p. 264, § 1 Compo L. 
sey v. Kirksey, 41 Ala. 636; 1877. Bestor v. 1921, § 65:38 ("Comparison of a disputed writ-
Roberts, 58 Ala. 333: 1878, Williams v. State, ing. ,,;th any writing prov~J to the satisfaction 
61 Ala. 39; 1887, Snider v. Burks. 84 Ala. 56, of the Court to be gcnui!.e, shall be permitted 
4 So. 225, ncvertheless the fol101\;ng occurred: to be made hy witnesses in all trials and pro-
1882, Moon's Adm'r v. Crowder, 72 Ala. 88 ceedings. and the evidence of witnesses respect-
(apparently confining the use of writing!! in ing the same ma~' be submitted to the Court 
the case to those "of unquestioncd genuine- and jury ns evidence of the genuineness or 
ness "); 1905. Washington v. State, 143 Ala. otherwise of the writing in dispute "); 11'80. 
62. 39 So. 388; 1906, Bolton v. State, 146 Ala. Wilber v. Eicholtz. 5 Colo. 140.243 (eomparisoll 
691, 40 So. 409 (forgery of a check; other allowcd for a plea vcrifi('d by affidavit and for 
specimens, not othern;so in the elLSe and not nn afJida\·it of merits. these papers being "in 
shown genuine, excluded): 1907, Griffin v. the cause"); 1896. Bradford ~. People, 22 
Working Women's H. Ass'n, 151 ,\Ia. 597, 44 Colo. 157, 43 Pac. 1013 (a defendant denying 
So. 605 (papcrs other,,;se in the case and ad- a signature, required to write; admitted as an 
mitted or proved genuine may be used): St. exception to the ordinary limitation to doeu-
1915. Mar. 6. No. 90, p. 134 (" comparison of a ffirnts already in the case or proved genuine). 
disputed writing "ith any writing admitted to Columbia (District); 1894. Keyser v. Pick-
be genuine or 'lroven to the reasonable satis- rell, 4 D. C. App. 198. 204, 210 (papers al-
faction of the Court to be genuine ~hall in rendy otherwise in the cause and papers 
civil and criminal cases be permitted to bo conceded to be genuine. admitted>. 
made by witnesses who are qualified as experts Connecticut: Any documents may be used 
or being familiar with the handwriting of the which arc first either pro\'cd or admitted to bc 
person whose handwriting is in 'Iuestion and genuine: 1831. Lyon v. Lyman. 9 Conn. 60 
such writings. and the e\'ideMe of witnesses (establishing the rule after contradictory 
respecting the same may be submitted to tbe pr('cedents on the circuits, and appro\inp: 
Court or jury tr~ing the case as evidence of the State v. Brunson, 1791. 1 Root 307, which 
genuineness or othernisc of the "Titings in probably deals with a different point; but 
dispute"); 1916, King v. State, 15 Ala. App. Stat(l v. Nettleton, 1791, 1 Root 308, decides 
67, 72 <;1'. 552 (larceny; specimens not com- what the founer case is said to decide): 1869, 
pared l.;' witnesses may not be submitted to the Tyler ~. Todd. 36 Conn. 222. 
jUry, under St. 1915. Mar. 6); 1920. Chisolm Deill/oore: Rev. St. 1915. § 4230 (like the 
11. State, 204 Ala. 69. 85 So. 462 (certain English statute). 
epecimens excluded. for lack of preliminary Florida: Rev. G. S. 1919, §2739 ("Compari-
evidence of genuineneas, under St. 1915. Mar. 6). eon of a disputed writing with any writing 

ArizolUl: Rev. St. Ul13, Civ. C. § 1741 proved to the satisfaction of the judge to bc 
(like the English statute; applicable to civil genuine shall be permitted to be made by wit-
and criminal cascs). nesses; and such writings, and the c\;dence of 

Arka7U!Q.8: The rule of documents otherwise witnesses respecting the same, may be sub-
in the C3S(l is adopted; 1877, Miller v. Jones, mittedlto the jUry, or to the Court in case of II. 
32 Ark. 3·13. trial by the Court, as evidence of thc genuine-

California: C. C. P. 1872. § 1870, par. 9 neas. or otherwise, of tbe writ.ing in dispute ") ; 
(evidence may be given of .. the opinion of a 1905, Wooldridge v. State. 49 Fla. 137. 38 So. 
witness respp.cting the identity or handwI-iting 3 (forging of school warrants; Rev. St. 1892. 
of a person, when he has knowledge of the § 1121. held applicable to criminal cases; under 
person or handwriting: his opinion on a this statute, specimens of the forger's writing, 
question of science. art, or trade, when he is and not merely of that of the person whose name 
skilled therein"); § 1944 ("Evidence rcspect- is forged, arc admissible; repudiclting the doe-
ing the handwriting may also be given by a trine of Peck 11. Callaghan. N. Y.). 
comparison nJtlde by the witness or by tho Georgia: The rule of documcnts otherwise 
jury, with w.itings admitted or treated 118 in the case WII8 at first adopted; 1854, Doe II. 
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Roc. 16 Gn. 525; 1866. Boggus v. Stato. 34 
id. 278. 8emble; but the Code hIlS since then 
estllblishcd different limits: Rev. C. 1910. § 
5836 (" Other writings. proved or ncknowledged 
to be genuine. mllY be admitted in evidence (or 
the purposes of comparison b:; the jury. Such 
other lIew pllpers. when intended to be intro
duced. shall he submitted to the opposite party 
belore he announces himself rendy for trinl") : 
1877. ThomllS r. State. 59 Gn. 784 (stntute 
applied to receive a specimen extrajudicially 
acknowledged genuine); 1895. McVicker II. 

Conkle. 96 Ga. 595. 24 S. E. 23 (speeimen's 
genuineness must be pro"ed); 1898. Axson I). 

Belt. 103 Ga. 578. 30 S. E. 262 (plea filed by 
defendant in another case and bearing a sig
nature; not IIdmitted. because not shown to 
have been submitted to defendant before trinl) ; 
1904. Vizllrd I). Moody, 119 Gn. 918. 47 S. E. 
348 (other specimens. including that of an 
affidavit to the plea. admitted). 

Hawaii: Rcv. L. 10105. § 2623 (like Eng. St. 
1854). 

Idaho: 1900,Bnncl).Gwinn. 7Idn.439,63 Pac. 
634 (cited ante, § 2008); 1905. Stnte It. Seymour, 
10 Idn. 699. 79 PIIC. 825(Bnnet'. Gwinn followed). 

IUinot'&: The usc of specimens by the jury 
"'IIS for some time forhidden nltogether: 1846, 
Pate It. People, 8 III. 664. semble: 1859, Jum
portz I). People, 21 111.407: 1865. Kernin I). Hill 
37 III. 209; 1866, Putnnm I). Wndley, 40 Ill. 
346. 349 (an instruction thnt prool "cannot be 
mnde by comparison with other signatures." 
held correct; no authority cited); then tho 
rule of using "documents othe/'\\ise in the 
case" was adopted: 1872. Brobston II. Cnhill. 
64 III. 358: but therealter ensued uncertainty: 
1892, Rogers I). Tyler. 144 111.652.665.32 N. E. 
393 (admissible if admitted genuine and other
wise in the case); 1897, Greenhaum v. Born
hof~n, 167 Ill. 640. 645. 41 N. E. 857 (papers 
"properly in evidence in the ease." allowed to 
be considered by the chancellor; citing 
Brohston I). Cabill; compare the citations 
under Illinois. anlc. § 2008. for an expert'~ 
usc): 1911. Stitzel 11. Miller, 250 Ill. 12, 95 N, 
E .. 53 (the plaintiff bank was indorsee of a note 
payable to H. M. and signed bi D. C. M. de
ceased: in an adion of a651lmpsit. D. C. M: s 
administrator denied the genuineness of the 
maker's signature; nnd offered to show thnt 
the ~ignature was a traced facsimile of the signn
tures on two other notce purporting to be by 
D. C. M •• neither of which was otherwise in the 
case: held that the usual limitations did not 
apply, tbis not being similarity of a specific 
person's type of hand. but identity of writ
ing irrespective of the writer); then came a 
statute: St. 1915, June 23. p. 440 ("I. In 
all courts of the State it shall be lawful to 
prove handwriting by comparison made by the 
witness or jUry "ith writing!! properly in the 
files or records of the ca.~e. admitted in e,idcnee 
or treated as genuine or admitted to be genuine 
by the party ngainst whom the evidence is 
offered. or proved to be genuine to the satis-

faction of the court. 2. Before a standard of 
writing shall be admitted in e\'idence by the 
eourt for comparison such notice thereof 118 
under all the circumstnnccs of the CMe is 
reasonable shall first be given to the opposite 
party or his attorney. :>. A reasonahle op
portunity to ('xamine such prr,posed standard 
shall on motion duly made be nccordcd the 
oppositc party, his attorney and witnesses. 
prior to the introduction in evidence of such 
standards and the court may. in its discretion. 
impound the same with the clerk of the court 
for that purpose"); 1920. Waggoner D. Clnrk. 
293 III. 256. 127 N. E. 436 (title through an 
ancient deed containing an alteration in 
account-book of the grantor. admitted to evi
dence handwriting. under St. June 23, 1915); 
1922. People II. Clark. 301 Ill. 428. 134 N. E. 95 
(recehing stolen property; St. 1915, p. 440. 
applies to eriminnl CIISCS, bu t specimens 50 

exhibited cannot he taken to the jury room). 
Indiana: Thp. documents used. it was at 

first said. must bc not only otherwise in the 
case, but also admitted to be genuine: 1870. 
Chance v. Gravel Road Co., 32 Ind. 474; 1814. 
Huston I). Schindler. 46 Ind. 38. 41 (papers ad
mitted genuine. but not in the case. excluded) ; 
18i7. Jones 11. Stnte. 60 Ind. 241; 1884. Shorb 
fl. Kinzie, 100 Ind. 429; but later rulings seem 
to be sntisfied if the writing!! are either already 
in the elISe or admitted genuine: 1895, Tucker 
r. Hyatt. 144 Ind. 635. 41 N. E. 1047; 1895, 
Bowen v. Jones, 13 Ind. App. 193.41 N. E. 400 
(where. however. the language of the Court 
applies to writings admitted genuine only if 
n1ready in the case); 1911. Williams v. State, 
175, Ind. 93.93 No E. 448 (forgery; Tucker 11. 
Hyntt followed); Burns' Ann. St. 1914. § 528a 
(wherever" the genuineness of the hand\\Titing 
of any person may he invoh'ed, any admitted or 
proved handwriting of such pf'rson shall be 
competent e\idencc lIS a basis for comparison 
by witnesses or by the jury. court. or officer 
conducting such proceedings. to prove or dis
prove such genuineness"): 1914. Kahn v. 
State. 182 Ind. 1. 105 N. E. 385 (documents "in 
the case. which tbe party is estopped to deny. 
and such otbers as are admitted to be genuine," 
are alone admissible); 1919. Plymouth Sav. & 
L. Ass'n t'. Kassing. Ind. App. " 125 N. E. 
488 (the statute applied to sundry epecimens). 

Iowa: Code 1897. §4620, Compo Code § 1327 
(" Evidence respecting handwriting may be 
gh'en by exPCJ.'ts. by comparison. or by com
parison by the jury, with wl'itings of the same 
person which are proved to be genuine"): 
the following rulings apply the statute: 1864, 
Monis I). Sargent. 18 la. 91; 1871, Borland I). 
Walrath. 33 la. 132; 1883. Wilson I). Irish. 62 
Ia.263, 17 N. W. 511; 1887, State I). Cnlkins, 
13 Ia. 128. 34 N. W. 777 (signature in a hotel
register. n1lowed to be compllred with signature 
to a note); 1888. Riordan v. Guggerty, 74 Ia. 
691. 39 N. W. 107: 1894. State v. Fnrrington, 
90 la. 6i3. 679. 57 N. W. 606 (genuine speci
mens, .. wherever found," are admif!8ible: here. 
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a hotel-register and a check); 1901, Coppock no notice under the statute); 1002, Birchett 
~. lampkin, 114 Ia. 664. 87 N. W. 665, semble ~. Bank, 113 Ky. 135, 67 S. W. 371 (notice 
(writings of A. not otherwise in the cause, not held sufficient, on the facts); 1907, Howard n. 
receivable under Code § 4620, to prove that Creech, Ky. ,101 S. W. 974 (statute 
A. wrote a disputed document claimed by the applied). 
opponent to be written by B.; citing Peck 11. Louisiana: Comparison was allowed by the 
Callaghan, N. Y., and ignoring the later first Code: 1812, Sauve n. Dawson, 2 Mart. 
rulings); rulings interpreting the word 202, semble; 1835, Plicque II. La Branche, 9 
"proved," and specifying the improper modes La. 560, 562, semble; the modem statutes 
of proof, arc dealt with post, § 2020. arc as follows: Rev. Civ. C. 1920, § 2245 

Kansas: The use of documents is pf!rmitted (" If the party [to a private actl disavow the 
when they arc otherwise in the case, and when. signature. or the heirs or other representatives 
though not otherwise in the case. they are ad- declare that they do not know it. it must be 
mitted to be genuine; but the later cases also proved by witnesses or comparison, as in other 
admit proved documents: 1872. Macomber r. cases ") ; C. Pro 1900, § 325 (signature of private 
Scott. 10 Kan. 339; 1876. Joseph II. Natiodal act denied must be proved "either by witnesses 
Bank, 17 Kan. 260; 1879, Abbott n. Coleman. who have seen the defendant sign the act, 
22 Kan. 252; 1884. Ort n. Fowler, 31 Kan. 485, or who declare that they know it to be his 
2 Pac. 580; 1891. Holmberg 11. Johnson, 45 signature because they have frequently secn 
Kan. 197, 25 Pac. 575 (papers "admitted or him write lind sign his name. But the proof 
proved to be genuine," receivable); 1901, by witnesses shall not exclude the proof by 
State n. Stegman, 62 Kan. 476, 6.3 Pac. 746 experts or by a comparison of the writing, /.IS 

(specimens "must either be admitted to be established by the Civil Code"); see the 
genuine" or .. at least clearly proved to be statutes quoted ante. § 2008; apr-!ied in the 
genuine"); 1904, State n. RYDO, 68 Kan. 348. following: 1866. McDonogh's Succession. 
74 Pac. 1114 (State V. Stegman followed). 18 La. An. 419. 445. 448; 1869. Huddleston 

Kentucky: At first. comparison by the 11. Coyle, 21 La. An. 148; 18t 9. Leonard's 
jUry was forbidden: 1833, Woodward 0. Succession. :! La. An. 523; 1871. I:.tate 11. Fritz. 
Spiller, 1 Dana 180: but it was then allowed. 23 La. An. 56 (the jUry msy '.>e given docu-
for documents otherwise in the case and clear- ments otherwisf) in the case BT.d proved genu-
Iy proved genuine: 1847. McAllister v. Mc- ine): 1902. State V. Batson. 108 La. 479, 32 
Allister. 7 B. Monr. 270; 1885. Fee v. Taylor, So. 478 (documents "otherwise irrelevant 
83 Ky. 262; then a lengthy statute entered and which have not been admitted in evi-
to make improvements: Stats. 1915, § 1649, dence," held not receivable; in criminal cases 
C. C. P. 1895, § 604 (in any proceeding what- C. P. § 325, and C. C. § 2245, do not apply); 
ever. "upon a dispute /.IS to the genuineness 1916. Lefort's Succession, 139 La. 51. 71 So. 
of the handwritin" of a person, other hand- 215 (expert testimony to the handwriting of 
wl'itings of such person, though not in the an olographic will is receivable under Civ. 
case for any other purpose. may be introduced C. § 1655 /.IS amended by St. 1896. No. 119. 
for the purpose of comparison by witnesses providing for two witnesses. etc .• quoted post, 
with the writing in dispute; and such writings. § 2051) ; St. 1918. July 9, No. 166 (criminal 
and the testimony of witnesses respecting cases; like the English statute). 
them. may be submitted to the Court or jury Maine: The jury may use any documents 
as evidence concerning the genuineness of admitted or proved to be genuine: 1858, 
the writing in dispute; provided that (1) the Cbandler n. LeBarron, 45 Me. 534; 1860. 
genuineness of such writings shall be Woodman v. Dana. 52 Me. 13: 1888, State 
proved, to the sstisfaction of the judge, by Il. Thompson. 80 Me. 194. 
other than opinion evidence: (2) it must be Maryland: Comparison by the jury wa9 
proved, to the sstisfaction of the judge, that at first excluded entirely: 1873. Tome v. R. 
they were written before any controversy Co .• 39 Md. 93 (here the standard-signatures 
arose /.IS to the genuineness of the writing in were in photographic enlargement; 
dispute, and that no fraud W/.lS practised in but decision was put on the general prin-
their selection; (3) a party proposing to in- ciple); but it is now allowed by statute: Ann. 
troduce such W1itings must give reasonable Code 1914, Art. 35, § 7 (like the English stat-
notice of his intention to the opposite party or ute): 1916. Murdock n. Taylor, 128 Md. 633. 
his attorney, with reasonable opportunity to 98 Atl. 149 (promissory note; letter signed 
examine them before the commencement of by payor admitted for comparison). 
the trial; (4) the judge may limit the number MlZ88uchlUlet18: The jury may obt.ain a 
of such wlifuigs; (5) an error of the judge standard from any documents either proved or 
shall be subiect to revision and correction in admitted to be genuine; it may be added that 
the same manner as if the error had been com- the rule in this jurisdiction best represents the 
mitted by the Court "); 1897. Froman 0. early tradition continuing the English usage 
Com.. Ky. • 42 S. W. 728 (an affidavit of the last century: tile arguments and doubts 
certified by a lawful officer. held properly raised in Doe Il. Suckermore, which left so 
uaed); 1899. Bogard 0. Johnstone. Ky. • noticeable an impression on the decisions in 
63 S. W. 651 (specimens excluded becaUlle of most other jurisdietio~s. never affected the 
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result thus early reached in this State: 1813, vided they are clearly proved genuine; but 
Hall 17. Huse, 10 Mass. 39: 1814, Homer 17. this is not the rule of Morrison I). Porter. and 
Wallis. 11 MIWI. 312; 1820. Salem Bank I). the opinion apparently confuses the doctrine 
Gloucester Bank. 17 Mass. 526: 1836. Moody of § 2000. par. (2) ante. with that of § 2020. 
v. Rowell. 17 Pick. 490 (Shaw. C. J.): 1838. post). 
Richardson I). Neweomh. 21 Pick. 317: 1848. MUi8isaippi: The jury may examine docu-
Com. 17. Eastman. 1 Cush. 217: the further ments otherwise in the case. and documents 
decisions. dealing with the proper mode of not otherwise in the case but admitted genuine: 
proving genuineness. arc noted post. § 2020. 1874. Wilsen 11. Beauchamp. 50 Miss. 32; 1876. 

Michigan: The jury could examine only Garvin 11. State. 52 Miss. 209 (adding "or 
documents otherwise in the case: 1866. Vin- proved genuine "). 
ton 11. Peck. 14 Mich. 287; 1874. Van Sickle Missouri: Here the jury, as at first held. 
II. People. 29 Mich. 64; 1876. Foster's Will. might compare documents othel wise in the 
34 Mich. 26; 1879. First Nat'l Bank 11. Robert. case. if admitted genuine. and documents not 
41 Mich. 711. 3 N. W. 199 j 1887. People 11. otherwise in the case. but admitted genuine. _. 
Parker. 67 Mich. 222. 224. 34 N. W. 720; and in short. any documents admitted genuine: 
it would also seem that their genuineness 1870. State I). Scott. 45 Mo. 304. 8emble (adding 
must clearly appear before comparison can be to the first class" or clearly proved genuine ") ; 
allowed: 1874. Van Sickle 11. People. 29 Mich. 1878. State r. Clinton. 67 Mo. 385 (following 
65. where mere possession and ownership of a Greenleaf. Evidence. § 581): 1884. Springer 
diary was held not sufficient to establish the 11. Hall. 83 Mo. 697; 1880. State I). Tompkins. 
defendant's authorship: 1906. People 11. Tol- 71 Mo. 616; but the effect appeared. in the 
lefson. 145 Mich. 449. 108 N. W. 751 (forgery; ensuing rulings. of the misunderstanding of 
hotel register. admitted for comparing ae- State D. Clinton shown in Rose 11. Bank. men-
cused's signature. no proper objection being tioned ante. § 2008. under MiBSOuri. and new 
;made); 1907. Brown I). Evans. 149 Mich. 429. and uncertain limits were for a whilc declared: 
112 N. W. 1079 (comparisor. with an affidavit 1893. State r. Minton. 116 Mo. 605. 614. 22 
on file in the case. allowed); then a statute S. W. 808 (only when conceded genuine or 
introduced a liberal rule: Compo L. 1915. othel wise in the case); 1896. State 11. Thomp-
§ 12359 (" Whenever in any suit or proceeding son. 132 Mo. 301. 34 S. W. 31 (same); 1896. 
in any oC the courts of this state. it shall be Geer I). M. L. &: M. Co .• 134 Mo. 85. 34 S. W. 
necessary or proper to prove the signature or 1099 (only documents admitted genuine and 
the handwriting of any person. it shall be in the case); finally a statute came to enlarge 
competent to introduce in evidence for the and settle the rule: St. 1895. R. S. 1919, § 5438 
purpose oC comparison. any specimen or speci- (like Eng. St. 1854. C. 125. § 7); 1898. State 
mens of the handwriting or signature oC Buch 11. Goddard. 146 Mo. 177. 48 S. W. 82 (under 
person. admitted or proved to the satisfaction the statute; checks said to be payable by 
bf the court to be genuille. whether or not the deceased's wife to deCendant; deCendant 
I>apcr on which such handwriting or signature nllowed to offer. in proving them forgeries. 
appears is one admissible in evidence or con- other writings oC decease<!); 1907. State v. 
nected with the case or not: Prol>ided: That Stark. 202 Mo. 210. 100 S. W. 642 (Rev. St. 
iI such paper is not one admissible in evidence 1899.§4679 applied. on an issue of a Corged deed). 
for some other purpose. I'Jr connected with the Montana: Rev. C. 1921. § 10531, par. 9 
case. it shall not be admissible in evidence (like Cal. C. C. P. '§ 1870); § 10592 (like id. 
for the purpose oC comr1arison unless it was § 1944); 1897. Baxter 11. Hamilton. 20 Mont. 
made before the eontrov,~rsy arose concerning 327. 51 Pac. 265 (statute applied to evidence 
which such suit or procee-iing was brought "); offered after its enactment on the trial of II 

1920. People 11. Sturman, 209 Mich. 284, suit begun beCore). 
176 N. W. 397 (whether under Compo L. Nebraska: The jury might examine any 
1915. § 12539. the defendant's signature wlit- documents admitted or proved to be genuine: 
ten at the trial. in the name of his alleged 1881. Huff 11. Nims. 11 Kebr. 365. 9 N. W. 548; 
alias. was admissible for submission to an ex- but by statute the follol\ing provision is made: 
pert's opinion as to identity of handwriting Rev. St. 1922. § 8854 ("Evidence respecting 
not decided). handwriting may be given by comparisons 

Minneaota: The jury may exsmine docu- made. by experts or by the jury. with writings 
ments already in the case. and documents oC the same person which are proved to be 
nO,t otherwise in the case but admitted genuine: genuine "): under the statute the wliting! 
1886. Morrison D. Porter. 35 Minn. 425. 29 need not be otherwise in the case: 1891. Grand 
N. W. 54; 1915. State 11. Lu"ken. 129 Minn. Island Banking Co. v. Shoemalter. 31 Nebr. 
402. 152 N. W. 769 (Corgery of a bank check; 134. 47 N. W. 696. semble (approving Huff I). 
the defendant offered other checks bear- Nims); 1892. Capital National Bank 11. Wil-
ing his signature identified by his wife: held Iiams. 35 Nebr. 410. 53 N. W. 202. 8emble; 1896. 
not admissible because not "clearly proved First Nat'l Bank D. Carson. 48 Nebr. 763. 67 
to be genuine"; purporting to Collow Morri- N. W. 779. 
son II. Porter and to admit documents not in New Hamp&hire: Here the peculiar rule 
the case and not conceded to be genuine. pro first obtained that where the specimens were 
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already in the clISe admitted genuine. com
parison was unconditionally allowed; but 
where the specimens were offered for the spe
cial purposc. there must first be tcstimony 
from Bome one knowing the hand: 1852, 
Bowman v. Sanborn. 25 N. H. 110. interpret
ing Myers II. Toscan. 3 N. H. 47 (in which it 
was not clear whether specimens might be 
proved or were usable only when admitted 
by the opponent); 1860. Rced 1'. Spaulding. 
42 N. H. 121; 1866, State I). Shinoorn. 46 N. H. 
503; but later thc English statutory rule ~;I\.I!I 
judicially substituted for that above. the 
proof of the genuincness being for the jury: 
1873. State v. Hastings, 53 N. H. 460; 1877. 
Carter t'. Jackson. 58 N. II. 157; 1902. Uni
versity of Illinois v. Spalding, 71 N. H. 163. 
51 Atl. 731 (rule laid down in thc English 
statute, adopted as a rcsult of common-law 
principles and in consequence of the conflict 
of prior rulings in this Statc; quoted ante. 
§ 2000). 

New Jer8ey: The jUry might not compare 
any specimens: 1849, West v. State. 22 N. J. 
L. 241; until the enactment of the statute: 
Compo St. 1910. Evid. § 20 (English form; 
with the added proviso that specimens offered 
by a party to disprove the genuineness of his 
hand must be shown "to have bcen written 
before any dispute arose as to the genuineness 
of the signature or writing in controversy") ; 
applied: 1878. Mutual Ben. Life Ins. Co. ". 
Brown. 30 N. J. Eq. 201; 1908, State v. Skill
man. 76 N. J. L. 474. 70 Atl. 8.1 (writings 
othenvise in the case admit ted). 

New Mexico: St. 1917. Mar. 12, C. 64 (in 
any proceeding where gcnuineness of hand
writing is involved, "any admitted or proved 
handwriting of such person shall be compctent 
evidence as a basis for comparison by wit
nesses or hy the jUry, court, or officer conduct
ing such proceedings. to pro"e or disprove 
such genuineness"; provided that the Court 
exclude writings tending to "degrade, humil
iate. or incriminate" the person, in respect to 
matters not material. etc .• etc.; lind provided 
that specimens of the defendant "must have 
been written before any controversy arose as 
to the genuineness of the writing in dispute ") ; 

New York: Comparison of tipecimens WI1!l 

at first unconditionally excluded: 1809, Jack
son 11. Van Duscn. 5 John. 155, 8emble; 
1828, Jackson IJ. Phillips, 9 Cow. 112; it had 
been in IlOme cases left undecided: 1801, Tit
ford 11. Knott. Kent, J., 2 John. Cas. 214; 1816 
Osgood 11. Dewey, 13 John. 239; but in later 
rulings comparison was allowed to be employed 
by the jUry for documents otherl\ise in the 
case: 1856. Van Wyck 11. McIntosh. 14 N. Y. 
439; 1864. Dubois v. Baker. 30 N. Y. 361; 
1872. Randolph 11. Loughlin. 48 N. Y. 459; 
1878, Miles v. J..oomis. 75 N. Y. 292; then 
came an enlarging statute: Laws 1880, e. 36. 
§ 1, Laws 1888, C. 555 (" Comparison of a dis
puted wdting, "ith any writing proved to 
the I!8tisfaction of the Court to be genuine, 

shall be permitted to be made by l\itneliBell 
in all trials and proceedings, and such wIitings 
and the evidence of witnesses respecting the 
BIlme may be submitted to the Court and jury 
as evidence of the genuineness, or othel wise, 
of the writing in dispute "); § 2, but by St. 
1909, c. 65, inserted as C. C. P. f 961d, now 
C. P. A. 1920, § 332 (amendment of 1888; same 
for the first eighteen words; then" handwriting 
of any person clnimed on the trial t~ have 
made or executed the disputed instrument 
or writing, shall be permitted and submitted 
to the Court and jury in like manner "); tho 
first statute, D uthorizing a comparison of 
"a disputed writing "ith any writing proved 
• . • t~ be genuine" received an astounding 
construction in 1884 (Peck v. Callaghan, 95 
N. Y. 73) when the Court refused to admit 
genuine specimens of the alleged forger of a 
document in order to prove it his forgery: 
thus (1) the words "any writing" were made 
meaningless, and (2) the statute was made to 
help nil forgers and to handicap their ,';ctims: 
compare the contrary ruling>! in England and 
Missouri; perverse legal thinking could hard
ly go further; and in 1888 (c. 555) the Legis
lature was obliged again to correct the Court; 
whether the authenticity of the "disputed 
writing" of this statute must be the main 
issue of the case (as a will, deed, or the like), 
or the statute applies to every writing in the 
cnsc whose lIuthenticity is material, could 
hardly cause any doubt, especially to persona 
not ignorant of the history of the subject; 
yet the imitation was issued to litigants to 
raise the point, as the Court declared itselC 
unwilling to settle it lightly and unaided by 
the Bar: 1892, People v. Murphy, 135 N. Y. 
453. 32 N. E. 138; this doubt it then settled: 
1901. People 11. Molineux. 168 N. Y. 264. 61 
N. E. 286 (the disputed writing, to be prO\'ed 
by specimens. need not be a main document 
in issue. either at common law or under the 
statute, but may be merely an cvi<iential one; 
repudiating the contrary 'obiter dictum' in 
Peck v. Callaghan); 1902, PcoT1le II. Truck, 170 
N. Y. 203, 63 N. E. 281 (papers proved to be 
genuine, allowed to be uscd as standards for 
a lettQr in B.·s name alleged to have been 
forged by defendant); under this statute. 
it must appear that the "'riting was admitted 
below as deemed genuine by the Court, not 
merely as alleged to be genuine: 1895. People 
11. Corey. 148 N. Y. 476. 42 N. E. 1066. 

North Carolina: The following rulings left 
the law difficult to determine, before the 
statute: 1853. Outlaw II. Hurdle. 1 Jones L. 
165; 1856, Otey 11. Hoyt, 3 Jones L. 410. 
semble (excluded even for documents otherwise 
in the case); 1872, State II. Woodruff. 67 N. C. 
91 (following Outlaw 11. Hurdle); 1877, Yates 
11. Yates. 76 N. C. 149. sem/J/e (allowed for 
documents othernise in the case and admitted 
genuine); 1887, Tuttle 11. Rainey, 98 N. C. 514. 
4 S. E. 475; 18S8, Fuller 11. Fox. 101 N. C. 120, 
7S.E.5S9; 1891, Tunetalll1.Cobb, l09N.C.allO, 
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14 S. E. 28 (excluded entirely, following Pope at Westminster, which was true, but the 
11. Askew, on/e, § 2008); 1902, Ratliff fl. judge is unaware of the different senSel! em-
Ratliff, 131 N. C. 425, 42 S. E. 887 (Tunstall ployed for that phrase; here, also, it is said 
11. Cobb followed); the following singular that there must first be other corroborative 
ruling seems to belong here; 1896, Riley fl. evidence given); 1829, Bank v. Jacobs, 1 Pa. 
Hall, 119 N. C. 406, 26 S. E. 47 (a deed said 180 (here other corroborative testimony was 
to contain an erllSure or a forgery cannot, if regarded as indispensable; and the wntings 
its genuineness is in issue, be submitted to the usable are intimated to be such IlS arc admit-
jUry, the question being solely one of expert ted genuine or were seen by a witness to be 
opinion); 1906, Shelton's Will, 143 N. C. 218, written); 1834, Callan 11. Gaylord, 3 WaUl 
55 S. E. 705 (Fuller to. Fox followed); 1908, 321 (here also other preliminary proof of some 
Martin v. Knight, 147 N. C. 564, 61 S. E. 447 sort is required; but nothing is :!/lid IlS to the 
(execution of a note and a duebiIl, the contents dcgree of proof of the standard's genuineness; 
being by !\1. and the signature purporting to one witness' testimony was taken IlS sufficient) ; 
be by F.; documents allowed to be shown to 1840, Baker v. Haines, 6 Whart. 291 (here the 
the jury, thp. witnesses explaining the grounds question is fully discussed and settled; there 
lor their opinion as to similarity or differ- must be preliminary evidence in support; and 
ence; able opinion by Connor, J.); then in the writings used must be thus tested: "Strict 
1913 came a statute, Con. St. 1919, § 1784 proof of the genuine or test paper should first 
(like Eng. St. 1854, c. 125, § 27); 1914, Boyd be given; no reasonable doubt should remain 
II. Leatherwood, 165 N. C. 614, 81 S. E. 1025 on that point; and nothing short of evidence 
(no document not used as a bllSis of some v.it- of a person who saw him write the paper, or an 
ness' testimony can be submitted to the jury) ; admission of being genuine, or e\'idence of 
1921, Newton v. Newton, 182 N. C. 54, 108 equal certainty, should be received for that 
S. E. 336 (defendant's written admission; her purpose ") ; 1848, Depue 11. Place, 7 Pa. 
signature being disputed, the trial judge allowed St. 428 (here no general rule was stated, but 
a witness to compare it with one concedl'<i to the standards were held not sufficiently proved); 
be genuine, but refused to let the jury com- 1862, Travis v. Brown, 43 Pa. St. 9 (the whole 
pare it; held error on the latter point, under subject discussed and cleared up; the jury 
Con. St. 1919, § 1784). may compare, after other preliminary evidence, 

North Dakota: Here the rule has been other "well authenticated writings," "estab-
left undecided: 1890, Dakota v. O'Hare, Iished by the most satisfactory cvidence"); 
1 N. D. 43; 1910, Cochrane v. National Elev. 1868, Haycock II. Greup, 57 Pa. 441 (affijillS 
Co., 20 N. D. 169, 127 N. W. 725 (spccimen the rule of Travis ~. Brown, and excludes the 
conceded genuine, admitted). evidence in hand because no preliminary 

Ohio: Here no distinction is taken betwecn evidence had been offered fo~ which compari-
the expert's and the jury's use of specimens, son of hands was to serve as corroborative); 
and the same rule is laid down for both; ante, 1876, Aumick v. Mitchell, 82 Pa. 211 (same 
i 2008. rule, and same rcason for rejcction); 1880, 

Oregon: Laws 1920, § 727, par. 9 (like Cal. Berryhill v. Kirchner, 96 Pa. 492 (same rule) ; 
C. C. P. § 1870); § 788 (like Cal. § 1944, in- 1884, Foster v. Collner, 107 Pa. 313 (same rule) ; 
serting, after "v.itness," "skilled in su~h 1893, Rockey's Estate, 155 Pa. 456, 26 Ati. 
matters," and omitting "or proved to be 656 (same rule); at this point a statute in-
genuine, etc. "); statute applied; 1896, Osmun tervened, probably on account of the uncer-
1>. Winters, 30 Or. 177, 46 Pac. 780; Munkcrs tainty of the rule for experts (on/e, § 2008), 
e. Ins. Co., 30 Or. 211, 46 Pile. 850. but it cannot be said to improve on the Eng-

PenTUJlIlvam'o: Here, as in Massachusetts, !ish form of statute: St. 1895, May 15, as 
the old tradition of free comparison survived; amended by St. 1913, June 6, § I, Dig. 1920, 
but it was yoked with the rule that there must § 10356 (" Where there is a question as to any 
IIrst be preliminary corroborative evidcnce,- writing, the opinions of the following persons 
an old qualification peculiar to the use of all shall be deemed to be relevant: (a) The opin-
handwriting-cvidence in criminal ellSes (allie, ion of any person acquainted with the hand-
S 1991), and already at this time abandoned writing of the supposed wljter. (b) The 
in England; 1812, McCorkle v. Binns, 5 opinion of those who ha\"e had special experi-
Binney 348, Tilghman, C. J. (here it is required ence with or who have pursued special studies 
that other e\idence shall first be given in sup- relating to documents, handwriting. and 
port; but this is founded on a statement o( alterations thereof who arc herein called ex-
Peake's, lind Peake was not referring specially perts); ib. § 2, Dig. § 10357 (" It shall be 
to this .. comparisl)n of hands," but to the competent (or experts in ghing their testimony 
&eneral c\'idence formerly known as such, and under the provisions of this act, to make com-
in that respect his qualification was already parison of documents and comparison of dis-
abandoned elsewhere); 1823, Fllrmers' Bank puted handwriting with IIny documents or 
!'. Whitehill, 10 S. &: R. Ill, Duncan, J. (here writing admitted to be genuine, or proven 
many English names of the 1700s are cited for to the satisfaction of the judge to be genuine, 
the admission of "similitude of hands," and and the evidence of such experts respecting 
ita rejection is said to bo .. recent doctrine" the same shall be submitted to the jury IlB 
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evidence of the genuinencss or otherwise of for the case of documents of an alleged forger 
the writing in dispute "); ib. § 3, Dig. § 10358 offered to prove a wliting a forgery, was made 
("It shall be competent for experts in formu- to coruolln to that of the New YOlk statute, 
lating their opinions to the Court and jury to Peck v. Callaghan, N. Y., BUpra, being fol-
place the genuine and disputed signatures or lowed; 1890, Franklin 0. Franklin, 90 Tenn. 
writings in juxtaposition and to draw the at- 50,16 S. W. 557; Powerso. McKenzie, 90 Tenn. 
tentbn of the jury thereto; and it shall fur- 179, 16 S. W. 559; but it does not appear 
thel"lnore be competent for counsel to require that the error has been corrected, as it was in 
of an expert a statement of the principles on New York, by another statute. 
which he has based his work, the details of his Texll8: The state of the law was uncertain, 
work, and his opinion that the results are owing to the failure to observe precedents: 
important to the point at issue, or the rell8on- 1866, Hanley v. Gandy, 28 Tex. 211 (compari-
ing, analysis, and invcstigation by which he Bon of hands excluded entirely); 1877, Eborn 
has arrived at his opinion "); ib. § 4, Dig. v. Zimpclman, 47 Tex. 518 (without reference 
§ 10359 (" The opinions of the witncsscf'\ to to local precedents, comparison was appar-
handwriting being submitted as competent ent!y regarded ss allowable, with the single 
testimony to the jUry, the final determination limitation that the specimens must be either 
as to whether any particular handwriting admitted to be or clearly proved to be genu-
is genuine or simulated shall remain, as hereto- ine); 1885, Kennedy 0. Upshaw, 64 Tex. 420 
fore, a question for the jury on all the evidence (not citing Eborn 0. Zimpelmnn; comparison 
submitted "); 19M, Groff v. Groff, 209 Plio. allowed, apparently for such specimens oDly 
603, 59 At!. 65 (statute applied, to allow com- as were already in the case and admitted genu-
parisons for jury and experts); 1917, Seaman inc); 1885, Matlock v. Glover, 63 Tex. 236 
v. Husband, 256 Plio. 571, 100 Atl. 941 (\lill; (comparison refused, without naming reason 
comparison with admittedly genuine writings, or precedent); 1887, Smyth v. Caswell, 67 Tex. 
allowed). 572, 4 S. W. 848 (the first limitation of Ken-

Philippine lsi.: C. C. P. 1901. § 298, par. 9 nedy 0. Upshaw was relaxed where the speci-
(like Cal. C. C. P. § 1870); § 327 (like Cal. men was introduced by the opponent and 
C. C. P. §§l944, 1945, 8ubstituting "made by admitted genuine); 1888, Wagoner v. Ruply, 
the Court" for "made by the witness or the 69 Tex. 703, 7 S. 'V. 80 (a confused opinion 
jury"). apparently to the same effect); the following 

Porro Rico: Rev. St. &: C. 1911, § 1403, par. statute is doubtless supposed to have cleared 
7 (like Cal. C. C. P. § 1870, par. 9) ; § 1459 (like up the law in criminal cllSes: Rev. C. Cr. P. 
Cal. C. C. P. § 1944). 1911, § 814 ("It is competent in every case 

Rhode Island: Gen. L. 1909. e. 292, 147 to give evidence of handwriting by eompari-
(like Eng. St. 18M). son, made by experts or by the jUry: but 

South Carolilla: Here the rule is peculiar, proof by comp~rison only shall not be sufficient 
flavoring of the former Pennsylvania doctrine: to establish the handwriting of a witness who 
1823, Boman v. Plunkett, McCord 518 (rc- denies his signature under oath ") ; 1904, 
ceiving documents admitted genuine, in aid Mahon v. State, 46 Tex. Cr. 234, 79 S. W. 28 
of "doubtful proof"): 1841, Bird v. Miller, 1 (perjury in an affidavit; to identify the de-
McMull. 124 (approving Boman t>. Plunkett, lendant as the signer, an application for wit-
but not accurate in the . understanding of its ness-process, signed by him, was admitted for 
doctrine); 1874, Bennett Il. Mathewes, 5 S. C. the jury's inspection, wihout calling experts; 
478 (following the limitations of Boman Il. loose opinion, citing only two of the above 
Plunkett); 1882, Benedict v. Mathewes, 18 cases); 1908, Wade v. Galveston H. &: S. 
S. C. 506 (same; adding that the trial judge is A. R. Co., Tex. Civ. App. ,110 S. W. 84 
to determine, subject to review, what ill a (Kennedy Il. UJlshaw followed); 1920, Wil-
"doubtful case"). Iiams v. State, 86 Tex. Cr. App. 640, 218 S. W. 

South Dakota: 1904, State v. Coleman, i50 (forgery; expert testimony based on eom-
17 S. D. 594, 98 N. W. 175 (whether wI itings parison, admitted under the above C. Cr. P. 
proved or admitted genuine may be used, § 814, held not sufficient her6 to establish the 
though not otherwise evidence in the CllSe; forgery, under the second clause of the statute). 
not decided); 1905, Mississippi L. &: C. Co. Utah: 1887, Durnell v. Sowden, 5 Utah 
v. Kelly, 19 S. D. 577, 104 N. W. 265 (a writing 222, 14 Pac. 334 (opinion obscure); 1892 • 
.. admitted or proved" genuine is admissible, 'l'ucker v. Kellogg, 8 Utah 11, 13, 28 Pac. 870 
though not otherwise in the case). 8emble (comparison allowed lor specimens 

Tennessee: In 1870, Clark v. Rhodes, 2 admitted genuine, if otherwise in the case); 
Heisk. 207, documents not in the case were 1906, State v. McBride, 30 Utah 422, 85 Pac. 
rejected; in 1872, Kannon t>. Galloway, 2 Baxt. 440 (rule of Tucker v. Kellogg accepted). 
231, documents not in the case went to the Vermont: Here the rule is of the same type 
jury by consent; in 1873, 'Wright v. Hessey, as in Mass3chusetts and Pennsylvania: 1803, 
3 Baxt. 44, Clark 0. Rhodes was followed; in Rich v. Trimble, 2 Tyler 349 (the Court re-
1889, a statute (Act Feb. 26, now Code 1916, fused to employ "comparison of handwriting" 
§ 5560) was passed, similar to that of 1880 in when it did not appear that the signer's de-
New York (quoted BUpra); its interpretation. position was not available: the phrase is prob-
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§ 2017. Ancient Documents. It has been noticed, in examining the his
tory of the rule (ante, § 1994), that by the early practice no limitation was 
imposed against the exhibition of spe<'imens to the jury. When, in the series 
of rulings culminating in Doe v. Newton (ante, § 1994), the limitation was 
established that exhibition to the jury was confined to specimens otherwise 
in the case, an exception was reserved for ancient writings, which, if properly 
authenticated, could be so used whether otherwise in the case or not. In 
Doe v. Newton, and later opinions, a reason has been found in "the necessity 
of the case," the necessity lying in this, that where the disputed writing is 
alleged to be that of a person a~ to whose handwrit\ng living witnesses are 
or may be assumed to be unavailable, and as to whom there are not therefore 
other specimens in the case that can be proved by such witnesses, a resort 
to any available standards whatever must be permitted. This exception is 
undoubted law to-day, whatever the limitations may be as to the use of 
ordinary specimens by the jury.1 

ably used in the older sense); 1833, Gifford State II. Koontz, 31 W. Va. 129, 5 S. E. 3~8 
II. Ford. 5 Vt. 535 (comparison wns allowed, (the foregoing cases were approved. and the 
the specimen here being admitted genuine); writing for the jury of a letter M by the prose· 
1849, Adams II. Field. 21 Vt. 264 (settled that cuting witness, whose llame was alleged to 
comparison is allowable of all documents, have becnforged, washeldimpreoper); 8t.1907, 
provided only that their genuineness is ad- c. 39, p. 224, Code 1914, § 4877 (in any civil 
mitted or is proved by "clear, direct. and or criminal proceeding "any writing proved 
positive testimony"); 1867, State II. LaVigne, to the satisfaction of the judge to be genuine 
39 Vt. 234 (same); 1870, State v. Horn, 43 Vt. may be used with or without the testimony 
20, 23 (allowed for specimens admitted or of witnesses for the purpose of making a com-
"directly and very clearly" proved genuine); parison with a disputed writing as evidence 
1887, Rowell v. Fuller. 59 Vt. 692, 10 At!. 853 of the genuineness or otherwiso of such dis-
(same): 1909, State v. Kent, 83 Vt. 28, 74 puted writing"). 
At!. 389 (writings not othernise in the case, WiBcomin: 1861. Pierce II. Northey, 14 Wis. 
but" admitted or proved to be genuine." may 9, 13 . (question was discussed. but expressly 
be used: here, capital letters carved on wood. reserved); 1873. Hazelton P. Union Bank. 32 
ete.). Wis. 47 (rule adopted that comparison of 

Virginia: 1828, Gardner's Adm'r v. Vidal. specimens should be allowed only where the 
6 Rand. 106 (question expressly reserved); documents were already ill the case and were 
1829. Rowt's Adm'x p. Kile's Adm'r. 1 Leigh "clearly proved" genuine, or where they were 
216 (except where no living witnesses to hand- ancient and living "itnesscs could not be had) ; 
writing can be had, comparison by the jury then a statute interpose:!; Stats. 1919. 
is entirely excluded): 1904, Johnson p. Com.. § 4189 CJ ("Comparison of a disputed writing 
102 Va. 927, 46 S. E. 789 (lorgery of wife's with any writing proved to the satisfaction of 
"ill; specimens of defendant's and wife's the Court to be the genuine handwriting of any 
writing, proved to be genuine. admitted). person claimed on the trial to have made or 

Washington: 1896. Moore v. Palmer, 14 executed the disputed instrument or writing 
Wash. 134, 44 Pac. 142 (specimens admitted: shall be permitted to be made by witnesses. 
no limits fixed). and such wl'itings and the evidence respecting 

West Virginia: 1874, Clay P. Robinson, them may be submitted to the Court or jury"). 
7 W. Va. 359, new trial 1/. P. Clay II. Alderson's § JOlT. 1 Eng14nd: 1806. Roe II. Rawlings. 
Adm'r, 10 W. Va. 53 (the opinion is obscure. 7East282: 1811, Morewood II. Wood. 14 East 
but seems to allow comparison (1) for all writ- 328: 1830, Doe P. Newton. 1 Nev. &: P. 6. per 
ings admitted genuine. (2) for ancient wlitings, Coleridge, J. ; 1836, Doe 1>. Suckermore,5 A.&: E. 
(3) for writings used in explanation by a "it- 710, paaaim; Cannda: 1872. Thompson II. Ben-
ness {or whom they have served as the basis nett. 22 U. C. C. P. 393.405. per GywnneJ.; 
of knowledge of handwl'iting): 1886. State p. United StaJes: 1899, U. S. v. Ortiz. 176 U. S. 
Henderson. 29 W. Va. 158. 1 S. E. 225 (wit- 422,20Sup.466(citedante,§2016) ;Cal.C.C.P. 
neeses were allowed to show. by writing on 1872. § 1945 ("Where a wliting is more than 
papers. how the person in question wrote the thirty years old. the comparisons may be 
letter L in a peculiar manner. distinguishing made with writings purporting to be genuine. 
this from comparison of specimens): 1888, nnd generally respected and acted upon as l!Ueh 
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§ 2018. Unfair Selection of Specimens. In those jurisdictions where the 
use of specimens is freely allowed, for expert or for jury, and no artificial 
and rigid rules are laid down to obviate the supposed danger of unfair selec
tion, the objection based on unfair selection remains open to be decided for 
each case or class of cases. What canons are there for determining when a 
specimen is to be rejected OIl this ground? 

(1) To take the commonest case, Is it proper to receive a specimen written 
at the trial by a party alleging that he is or is not the writer and offering such 
a specimen on his own behalf as a standard for judgment? This is plainly 
sufficient where the party does not volunteer it but the judge orders him to 
write his name.1 Otherwise, the prevailing rule has been to exclude such 
specimens absolutely.2 After all, however, the more sensible plan is to 
leave it to the judge in each instance to decide whether thc specimen is 
manifestly unfair.3 

(2) A different case is presented, however, where the oppcment chooses to 
demand and offer such a specimen; he is the one who suffers by any unfair
ness, and if he chooses to take the risk, certainly the other party cannot 
object.4 

by persons having an interest in knowing the unsound, because it might nevertheless have 
fact"; this is a distortion of the principle, revealed unconcealable evidence of identity. 
borrowing partly from the mles of §§ 701, 1297, and secondly, bccause this slight boon could do 
ante); 1860, Clark v. Wyatt, 15 Ind. 272; no harm, the evidence being so obviously open 
1847, McAllister v. McAllister, 7 II. Monr. Ky. to discredit); 1858, Chandler v. LeBarron, 45 
270; Mont. Rev. C. 1921, § 10593 (like Cal. Me. 534, semble; 1879, First Nat'l Bank v. 
C. C. P. § 1945); Or. Laws 1920, § 789 (like Robert, 41 Mich. 711 ; 1920, People v. Sturman. 
Cal. C. C. P. § 1945, substituting "twenty" for 209 Mich. 284, 176 N. W. 397 (defendant's 
"thirty"); P. I. C. C. P. 1901, § 327 (like Cal. signature written at the trial; cited more fulll' 
C. C. P. §§ 1944, 1945); P. R. Rev. St. & C. ante, § 2016); N. J. Compo St. 1910, Evidence 
1911. § 1460 (like Cal. C. C. P. § 1945); 1822, § 20 (quoted ante, § 2016); 1897, McGlasson 
Cantey v' Platt, 2 McCord S. C. 260; 1906, ". State, 37 Tex. Cr. 628, 40 S. W. 503 (forgery 
McCreary v. Coggeshall, 74 S. C. 42, 53 S. E. of K.'s name; held improper to let the jury 
978 (an ancient letter; comparison with an- consider a specimen written by E., for the 
cient official records by the same alleged author. prosecution, during tlial and after being shown 
admitted); 1829, Rowt. v. Kile, 1 Leigh Va. the disputed signature); 1902, Whittle v. 
216 (cited ante, § 2016); 1874, Clay v. Robinson State, 43 Tex. Cr. 468, 66 S. W. 771 (forgery; 
7 W. Va. 359, 10 W. Va. 53; 1873, Hazleton v. specimen written at the trial by the person 
Bank, 32 Wis. 47. whose name was alleged to be forged, ex-

§ 2018. 1 Eng. 1705, OSlloume V. Hosier, 6 eluded); 1894, Hickory r. U. S., 151 U. S. 303, 
Mod. 167, Holt. L. C. J.; 182!), Williams' Case, 307, 14 Sup. 334 (specimpn made by the party 
1 Lew. Cr. C. 137, Baylpy, B.; 1865, Corbett in court on the same day to disprove genuine-
". Kilminster, 4 F. & F. 400, Martin, B.; U. S. ness, excluded). 
1901, People v. Molineu:a:, 168 N. Y. 264, 61 In a decision upon 8 trial taking place before 
N. E. 286 (specimens wrltte..;. hy a defendant the Act of 1854 such a specimen was rejected 
when under suspicion of the c.nme, but voluntar- as not a writing already in the case: 1855, Doe 
ily, at the request of the prol'ccuting attorney. V. Wilson, 10 Moore P. C. 529. 
held admissible against him). S 1872, King v. Donahue, 110 Mass. 155; 

Whether the witneBB may refuse, if tho 1879, Com. 11. Allen. 128 id. 50. 
writing would tend to criminate kim, is noticed ' 1722, Layer's Trial, 16 How. St. Tr. 192 
POBt, § 2264). (the witness said she would know certain 

J Eng. 1793, Stanger v. Searle, 1 Esp. 14, pspers by her private mark; she was re-
Kenyon. L. C. J.; U. S. 1898, Williams v. quired to make it for the Court. to test her 
State, 61 Ala. 39; 1921, People V. Rosenbaum, knowledge of it); 1887, U. S. V. Mullaney, 32 
299 III. 93, 132 N. E. 433 (forgery; defendant's Fed. 370 (cross-examination of a defendant, 
offer to wlite the forged name in court for testifying in denial of certain signature by 
comparison with the forged instrument by the requiring him to wl'ite the names for exhibition 
court, rejected, as capable of fabrication; to the jury, held proper); 1896. Bradford v. 
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(3) Specimens written out oj Court but after controversy begun may equally 
be subject to suspicion, and the judge may refuse to let the writer use them 
on his own behalf.s 

(4) No other circumstances call for any settled rule.6 

§ 2019. Photographic Copies as Specjmens; Preas-Copiell. The use of 
photographic-copies as specimens is subject to certain necessary distinctions 
already elsewhere considered in connection with photographs in general 
(ante, § 797).1 Letter-press copies might under some circumstances be usable 
as well as the originals, or in default of them.2 

§ 2020. Specimens" Proved" GeDtJjne; Mode of Proof. In those jurisdic
tions in which free comparison is permitted of specimens" proved" genuine, 
the question arises whether the proof of genuineness is to be determined by 
the Court or by the jury. Having regard to the general principle (post, 
§ 2550) and to the argument from confusion of isslles (ante, § 2000), the 
only proper solution is the former. In this way at once free choice of 
specimens is obtained and yet all inconvenience' from confusion of issues 
before the jury is avoided. This is the result almost unanimously 

People, 22 Colo. 157, 43 Pac. 1013 (defendant the document in issue are admissible): 1906, 
required to write; cited ante, § 2016); 1893, Greenwald 11. Ford, 21 S. D. 28, 109 N. W. 516 
Smith 11. King. 62 Conn. 515, 521,26 At!. 1059' (checks; 3 signatW'e made since the time 
(writing in Court, when demanded by op- of the signature in dispute is not thereby 
ponent, allowable); 1858, Chandler 11. LJ.. inadmissible, unless .. manufactured since 
Barron, 45 Me. 534; 1881, Huff 11. Nims, 11 the controversy arose. for the purpose of 
Nebr. 365, 9 N. W. 548; 1880, Sanderson 11. comparison, by one having a motive to 
Osgood, 52 Vt. 312. fabricate"). 

Whether the witne88 7TUly refuse, on the e 1902, Phamix Nat'l Bank 11. Taylor, 113 
ground of Bel/crimination, is noticed 1'08t, Ky. 61, 67 S. W. 27 (spedmens signed by mark 
§ 2264. may not be compared 'I'oith a script signature) ; 

Whether a change 01 8ignature evidences 1902, Gambrillll. Schooley, 95 Md. 260, 52 At!. 
consciousness of guilt, is noticed ante, § 278. 500 (slander; a specimen of the defendant's 

5 1894. Hickory I). E. S .• 151 U. S. 303, 14 handwl'iting, containing political utterances 
Sup. 334 (excluding handwriting specially calculat~d to prejudice his position, held 
prepared); 1880, Sanderson I). Osgood. 52 Vt. inadmissible where other specimens were 
312 (admitting specimens Wlitten either before available); 1902, University of Illinois, 11. 
controversy or afterwards, if in the usual Spalding, 71 N. H. 163, 51 Atl. 731 (specimens 
course of business and under unsuspicious made after the date of the disputed document, 
circumstances); 1884, Shorb 11. Kinzie, 100 In. but not after controversy nor otherwise open 
429, 433 (signed answer under oath in the same to suspicion, held admissible); 1892. Mutual 
cause, not usable by the signing party as a Life Ins. Co. I). Suiter, 131 N. Y. 557. 29 N. E. 
specimen); 1880, Singer Mfg. Co. 11. McFar- 822 (the mere age of the specimens should not 
land, 53 Ia. 541, 5 N. W. 739 (signature in exclude them; compare § 695, ante); 1897, 
pleadings, admitted); 1898, Weidman 11. Redding I). Redding'S Est., 69 Vt. 500, 38 At!. 
Symes, 116 Mich. 619, 74 N. W. 1008 (notes 230 (same). 
written aiter time of note in dispute, excluded) ; § 2019. I For expert illustration by black-
1884, Springer 11. Hall, 83 Mo. 698 (the party's board diagram8 and the like. see ante, § 791. 
signature to a pleading. where his own witness 2 Pre8S-COpies of handwriting were rejected 
uses it, excluded); N. J. Compo St. 1910, lIS standards in the following cases: 1885, 
Evidence § 20 (cited ante, § 2016); 1909, Spottiswood 11. Weir, 66 Cal. 525, 528,6 Pac. 38; 
State I). Banis, 78 N. J. L. 14, 73 At!. 248 1848, Com. 11. Eastman, 1 Cush. 217. In 
(under Gen. St. 1896, quoted ante, § 2016, the Howard I). Russell, 75 Tex. 171, 12 S. W. 525 
limitation excluding specimens m/lde after (1889), traced copies were considered, but no 
cont.roversy does not apply t{) specimens not decision rendered, the exclusion below being 
offered by the party in whose hand they are, immaterial on the facts. 
and in particular not to the State using a For the use of an early copy to show altera-
forgee's specimens; furthermore, specimens tWn& Bince made in the original, see ante, § 122e, 
made by the alleged forger after the date of Dote 7. 
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accepted.1 Several statutory enactments, following that of England, make 
similar provision.2 

As to the mode of proving this genuineness, it is usually said that it may 
not be made by again resorting to eAlle!"t testimony based on comparison; 
8.nd thus the usual mode would be by witnesses speaking' ex visu scriptionis' 
or 'ex scripti.s oHm visis' (ante, § 1996, §§ 694, 699). Yet pos3ession of the 
documents, or any other mode (post, § 2131) appropriate for evidencing their 
execution (apart from halldwriting-cvidence), would equally be proper. It 
is often said that the proof must be "clear" or "positive," and this require
ment, left to the discretion of the trial judge to administer, seems all that is 
desirable.3 

• 

I 1020. 1 For the jud;}e: 1874, Com. 11. Coe, expert tcstimonyi; Iowa: 1855, Hyde II. 
115 Mass. 505; 1882, Costello 11. Crowell, 133 Woolfolk, 1 Ia. 159 (proof by persons familiar 
Mass. 354; 1885, Costelo 11. Crowell, 139 Mass. with handwriting, excluded; the proof must 
590, 2 N. E. 698; 1888, State II. Thompson, 80 be .. positive "); 1884, Winch II. Nonuan, 65 
Me. 194, 197, 13 Atl. 892; 1862, Trllvis v. III. 188, 21 N. W. 511 (proof by comparison of 
Brown, 43 Pa. 9; 1867, State 11. La Vigne, 39 hands, excluded); 1891, Sankey II. Cook, 82 
Vt. 235; 1887, Rowell II. Fuller, 59 Vt. 692, 10 In. 125,47 N. W. 1077 (testimony by one who 
At!. 853; lOT the jUTII: 1873, State v. Hastings, did not see the specimen written, excluded); 
53 N. H. 460; 1877, Carter 11. Jackson, 58 1900, Renner v. Thornburg, 111 Ia. 515, 82 
N. H. 157. N. 'V. 950, 8emble (proof by persons familiar 

In Massachusetts it is however maintained, with his hand, excluded); New York: 1890, 
in accordance with the heterodox views of that McKay v. Lasher, 121 N. Y. 477, 482, 24 N. E. 
Court in analogous questions (ante, § 861, post, 711 (mode of proof depends" upon the general 
§ 2550), that the trial Court's ruling admitting rules of evidence applicable," "the only con-
proved specimens is provisional only, and that dition" being the satisfaction of the judge) ; 
the jury msy in criminal cases further recolI- 1901, People v. Molineux, 168 N. Y. 264, 61 
sider and m:;.:; reject the specimens as not N. E. 286 (under the statute, the Court may 
genuine: 1905, Com. p. Tucker, 189 Mass. 457, use any Jdnd of evidence admissible at common 
i6 N. E. 127. I"w, i. e. any but expert t~stimony based 

2 Citr:d ante, § 2016; thlJ following rulings itself on other specimens; the degree of 
apply t.hem: 1859, Cooper v. DawBon, 1 F. & persuasion must be in criminal cases beyond a 
F. 550 (letter" proved" genuine to the judge's reasonable doubt; the jury also must after-
eatisfaction); 1867, Reid 11. Warner, 17 Low. wards be satisfied of their genuineness before 
Can. 489. using them); 1921. Turnure II. Breitung, Sup. 

I The ruli.ngs are as follows: Federal: 1917, App. Div., 186 N. Y. Suppl. 620 (issue whether 
Dean 11. U. S., 5th C. C. A., 246 Fed. 568 B. signed a draft as acceptor in favor of H .• 
(altering a postal money-order; proof of or B.'s name was forged by H.; specimen B. 
genuineness of specimens may be circum- signatures shown to be genuinely by B., and 
stantial; here the possession of a memorandum specimen H. signatures shown to be genuinely 
book); Georgia: 1895, McVicker v. Conkle, by H., and specimen B. signatures shown to be 
96 Ga. 584, 595, 24 S. E. 23 (attested writing not by B., but believed by an expert after com-
offered as standard, not sufficiently" proved" parison to be by H., were admitted to be used 
by proving the attesting v.itness' signature; by the expert as the basis of his testimony, 
see ante, U 1511, 1513); 1896, Little v. Rogers, undei' C. C. P. § 961 d; hcld, that the third 
99 Ga. 95, 24 S. E. 856 (evidence of genuineness clllss of specimens could not be used, their 
of the standards may be circumstantial as well authorshil>lIothavingbcen"provedbycommon-
88 tcstimoniw; here the finding of the notes law evidence, and a collateral issue being 
among the deceased's papers was held suffi- raised; unsound, for (1) .. common-llIow evi-
cient); 1900, McCombs p. State, 109 Ga. dence" is not inherently the best, for the 
496, 34 S. E. 1021 (possession of papers by common-law rules were based on a crudo 
accused, not sufficient e,idence of their conception of the science of graphology, and 
genuineness as standards); Indiana: 1919, (2) the issue was not more collateral for the 
Plymouth Sav. & L. Ass'n II. Kassing, third than for the first and the second classes of 
Ind. App. ,125 N. E. 488 (proof of speci- specimens); Oklahoma: 1900, Archer 11. 

men's genuineness may be by the party's U. S., 9 Okl. 569,60 Pac. 268 (proof by expert 
admissions, by witness who SBW them Wlitten comparison of hands, inadmissible); PennBl/l-
or heard them acknowledged, or by the party's 11ania: 1848, Depue 11. Place, 7 Pa. 430 (re-
recognition in acting on them, but not by jecting twenty SpecimeDII some Ilf which the 
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§ 2021. Specimem" Admitted" to be Genuine. In those jurisdictions in 
which the use of specimens is limited, in part or solely, t,? those" admitted" 
to be genuine, questions of further detail occasionally arise. It is enough to 
notic~ that the admission must of course be the opponent's, not the witness',t 
and that only the true judicial admission i: e. a concession made in the 
pleadings, or during the trial, or for the purpose of the trial (post, § 2588) -
will suffice,2 not the quasi-admission, i. e. an inconsistent extrajudicial state-
ment of claim (ante, § 1048).3 . 

• 

D. SUNDRY EXPERT TESTIMONY TO GENUINENESS OTHER THAN BY KNOWL

EDGE OF HANDWRITING~TYPE (DECIPHERMENT, ALTERATIONS, INK, 

SPELLING, AND TJ;lE LIKE) 

§ 2023. In general. 'I'here remains a class of topics which may con
veniently be dealt with here together, some involving a question of prin-

witne85 had seen signed and others not. the teBtimony resting solely on "comparison with 
witness being unable to separate the two another standard or with an exemplar in his 
sorts); Utah: 1906, State v. McBride. 30 own mind"; here. certain sale-slips were held 
Utah. 422, 85 Pac. 440 (testimony of the sufficiently proved); 1909. Newton Centre 
prosecutrix based only on the defendant's oral Trust Co. v. Stuart, 201 Mass. 288. 87 N. E. 
admissions of authorship. without other 630 (under the circumstances. the trial Court's 
e·\;dence. held insufficient; Straup, J .• di85.. refusal to pass upon cert;~in specimens offered 
and correctly, because the present question aa standards, because their genuinene85 was . 
was strictly not involved, but that of § 699. disputed, held improper; the specimen need 
ante); Vermont: 1908. State v. Ryder. 80 Vt. not be eviden~ed by persons who saw them 
422. 68 Atl. 652 (proof by persons fa,.nilinr with written. but may be e,,;denced by extra-
the handwriting. sufficient) ; W Il8hinglon: 1918. judicial admissions). . 
State v. McGuff, 104 Wash. 501, 177 Pac. 316 § 20\11. I 1881, Shorb v. Kinzie. 80 Ind. 
(forgery of a check; the bank's signature-file 502: 1906. Stark v. Burke, 131 Ia. 684, 109 
held not propeily proved genuine asaspecimen). N. W. 206 (the witne85' "admission" of genuine-

In Massachu8etts, there ha.ve been stages of ne85 is not the party's, so as to entitle the docu-
doctrine; with reference to the principle that menttobetreated asoneconcededtobegenuinl'). 
the genuineness must be "proved," it was at ' 1877, Jones v. State. 60 Ind. 241; 1905. 
fil'8t asid that the test:mony of no person who Frank v. Derry. 128 la. 223. 103 N. W. 358 
had not Been the document written would (defendant's own signed answer in the cause; 
suffice: 1836. Shaw, C. J., in Moody v. admitted. since a statute required every 
Rowell, 17 Pick. 490; and it has also been said pleading to be signed by himself or his at- . 
that testimony by one who merely knew the torney). 
handwriting and knew it from correspondence Contra: 1906. State v. Branton, 49 Or. 86. 
only would not suffice : 1871, McKeone v.Bnrnes. 87 Pac. 535 (letters orally admitted by the 
108 Mass. 346 (the witness had only received defendant to be his. in conversation with a 
the specimens in answer to her lettel's); but witness. were apparently held Ildmiscible, under 

. the general tendency has b{'en. while ,-,xcluding a statute receiving writings "admitted or 
testimony merely from knowledgl' of hand- treated all genuino"); 
wl'iting, to lay down no fixed rules but ollly a 3 Other points ruled upon are as follows: 1855. 
general canon a.~ to the quality of the evi- Hyde v. Woolfolk. 1 Ia. 161 (rejecting an 
dence; 1848. Com. v. Eastman. 1 Cush. 217 acknowledgme!lt of a deed recorded, because 
(" clear and undoubted proof. that is. either by the grantor does not nece85arily acknowledge 
direct evidence of the signature or by some the handwriting of the signature as his); 
equivalent evidence." excluding specimens 1869. Bro.gg v. Colwell. 19 Oh. St. 407 (ad-
proved merely from a knowledge of the hand- mitting the making of a note is not nece85ari\y 
wliting); 1856. Ward v. Fuller. 7 Gray 178; to admit the genuineness of the signature). 
1859. Bacon v. Williams, 13 Gray 527; 1874. In Hughes v. Rogers. 8 M. &: W. 123 (1841), 
Com. v. Coe, 115 Mass. 503; 1905. Co.m. v. when the 'I\;tne85 denied the handwriting to be 
Tucker. 189 Ma85. 457. 76 N. E. 127 .(the his, ·other witnesses to prove ita genuineness 
"equivalent evidence" which may serve were rejected, regard being had to the rule 
instead of "direct evidence" may be circum- against contradicting on an immatorial 
etantitJ, and must merely not be opinion point. 
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dples, others attended by no reason for raising a question other than early 
rulings creating a doubt. The principles most commonly involved are those 
of the Opinion rule, permitting expert aid whenever it can add to the tri
bunal's light upon the subject, and of the Knowledge rule (ante, § 6,59), that 
a witness' data of knowledge must be such as to afford sound data for inference 
anel imply something more than a mere guess. 

Throughout the various topics, however, so far as expert testimony is 
involved, we have to reckon with the comparative novelty which certain 
forms of such testimony possessed before the middle of the 1800s, and the 
consequent predisposition of judges of the time to reject the pretensions 
of many such witnesses to throw useful light on the subject, and in par
ticular of witnesses skilled in handwriting and the like. l This disinclin
ation, and not any difficulty of pure principle, will account for some of the 
following questions, which would hardly have been raised for the first time 
to~day. 

§ 2024. Ink, Paper, Spelling, and the Like. The qualities of the ink or 
pnper or type of a document are proper indicia to consider in investigating 
the genuineness or the age of a document,l and expert testimony may be 
employed to aid in this.2 Identification by spelling (on the analogies of the 
rules for handwriting) may be made either by a witness who knows 

I 2023. IOn the modern scientific aspects 
of nil the following topics. practical observa
tions of the greatest value will be found ill the 
two works of Albert S. Osborn: Questioned 
Documents (Rochester. N. Y., 1910); The 
Problem of Proof (1922). 

§ 2024. 1 11117. Grant r. Jc.ck. 116 Me. 342, 
102 At!. 38 (sending a threatening letter in 
typewriting; comparison of typewriting speci
mens. to show authorship by the defendant 
who had a particular machine. allowed): 1822, 
Furber 17. Hilliard, 2 N. H. 482. nemble (type, 
paper, etc.); 1898, Porell 17. Ca .... Bnaugh. 69 
N. H. 364, 41 At!. 860 (difference of inks of 
two sillnatures to a document. as indicating 
different times of signing. admitted): 1864. 
Dubois 17. Daker. 30 N. Y. 361; 1812. McCor
kle 17. Binns. 5 Binney. Pa. 348 (type. paper, 
etc.); 1909, State 17. Kent. 83 Vt. 28. 74 At!. 
389 (peculiar method of using a period in punc
tuation. admitted). 

So al~o the style 0/ penmamhip as being of 
a different epoch: 1839, Tracy Peerage CaBe, 
10 C!. &: F. 161. 116. 

, Eng. 1118. Masters 17. Masters. 1 P. Wm!. 
421: 1801. M'Guire's Case. 2 East PI. Cr. 
1002 (ink. paper, etc.). 

U. S. Fed. 1893. Owen to. Mining·Co .• 9·C. C. A. 
338. 61 Fed. 6. 13 U. S •• \pp. 248. 270 (expert 
opinion as to a Mexican printed dor.ument. 
based on paper. ink. and type. admitted): Ind. 
1851. Johnson ~. State, 2 Ind. 654 (appearance 
of a bank-bill): 1858. Jones to. State. 11 Ind. 
360. (same); Kan. 1905. Huber Mfg. Co. to. 
Claudel, 71 Kan. 441, 80 Pac. 960 (typewlitten 

and typesigned letters to defendant from plain
tiff: agent of defendant allowed to identify 
them. "ithout specifying reasons: .. there 
might have been" some peculiarity ill the 
typewriting): Mich. 1866. Vinton 11. Peck. 
14 Mich. 287; Miss. 18511. Jones v. Finch, 
37 Miss. 468: N. J. 1893, Levy 17. Rust. -, 
N. J. Eq. ,49 At!. 1017 (genuineness of 
seven receipts; typewriting marks considered 
as evidence of forgery); N. Y. 1912. People 
17. Storrs. 207 N. Y. 141. 100 N. E. 130 (for
gery of a typewritten document: to evidence 
the defendant's authorship. a specimen. type
written on the defendant's machine. but other
wise irrelevant. was received: not as coming 
literally under C. C. P. § 961 d. but as governed 
by the principle of mechanical traces. ante. 

• § 148); Ut. 1906. State 11. Freshwater. 30 
Utah 442. 85 Pac. 447 (marks left by a def~c
tive typewriter). 

The following case suggests one reaeon 
why the law lags behind science: 1915. Peopla 
17. Risley. 214 N. Y. 75. 108 N. E. 200 (forgery 
in typewriting: to identify the defendant's 
machine as the writer. evidence was offered 
and received of t he occurrence of thirteen 
different defects of type appearing in the let
ters of the alleged forgery and alBo in tho 
defendant's machine: then tf'Btimony of a 
mathematician to the probability of this pre
cise combination of defects occurring in any 
other machine was excluded. Seabury. J .. 
dies.; the opinioll.8 must be read to be appre
ciated). 
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§2024 

the usage of the person in question or by specimens produced and 
authenticated.s 

§ 2025. Deciphering megible Writings. One skilled in 'writings may be 
called to assist in deciphering a writing illegible or uncertain to the ordinary 
observation.1 

§ 2026, Imitations, Forgeries. That any doubt should be raised as to the 
possibility of an e>""Pert forming an opinion, by mere inspection of a disputed 
signature, as to its being an imitation or forgery in the old phrase, a 
"feigned hand" would perhaps seem incredible to-day to the hand\\Titing 
expert, with his powerful aids of microscope and photograph,l Even before 

s ETI(J. 1728, Hales' Trial, 17 How. St. Tr. to decipher a scarcely legible will}; 1838, R. 
173 (the habit un! use of a form of promissory t. Williams, 8 C. & P. 434 (expcrt cvidence as 
note, the use of capitals, etc., admitted to dis- to the dccipherlnent of pcncil-marks not now 
prove genuineness); 1799, Norman v. Morrell, ,isiblc on the paper); U. S. Cn!. C. C. P. 1872, 
4 Veg. 770 (letters used to show a pcculiar style § 1863 ("When the characters in which an 
of figure made by a testatrix and thus decipher instrumcnt is written are difficult to be de
an runbiguou6 figure in a will); 1850, Brookes ciphered, or thc language of the instrument 
v. 'fichborne, 5 Exch. 929 (Parke, B,: "It is not undcrstood by the Court, the e\idence 
WOB hardly disputed that if a habit of the of persons skilled in deciphering the characters 
plaintiff 80 to spcll the word was provcd, it or who understand the language, is admissible 
was some evidcnce against the plaintiff to to declare the characters or the meaning of 
show that he wrote the libel. Indced, we the lanb'llage "); 1851, Stone v. Hubbard, 
think that proposition cannot be disputed, 7 Cush. Mass. 597; 189~, KUl!: v. Bank, 93 
the value of iuch evidence dependiug on the Mich. 511, 513,53 N. W. 828 (whether a bank-
degree of peculiarity in the mode of spelling, book figure was 4 or I, allowed); 1854, Hardin 
and the number of occasions in whil'h the v. Ho-yo-po nubby, 27 Miss. 568, 583 (mean
plaintiff had used it ") ; 1864, Cresswell p. ing of red and black ink-marks, etc., in an 
Jackson, 4 r. & F. I, 5 (as bearing on the gen- official map, not allowed to be explained by 
uineness of codicils, a habit in the supposed an expert, partly because any legal :elfect of 
forger of misspelling as in the eodiciJ~, admit- such marks could beUer appear from other 
ted); 1888, Parnell Commission's Proceed- entries, etc.); Mont. Rev. C. 1921, § 10524 
ings, 55th day, Times' Rep., pt. 14, p. 252 (like Cal. C. C. P. § 1863); 1843, Sheldon to. 
(Pigott's fabrication of the eriminn! letters Benham, 4 Hill N. Y. 131; 1891, Dresler to. 
ulll'ged to have been written by Mr. Parnell Hard, 127 N. Y. 238, 27 N. E. 823 (whether 
was detected in part by his misspelling "helli- a word read "Jany" or "Jul~~" allowed); 
tency" and by a skilful cross-examination Or, Laws 1920, § 720 (like Cal. C. C. P. § 1863) ; 
founded on this; quoted ante, § 1368); Can. P. I. C_ C. P. 1901, § 292 (like Cal. C. C. P. 
1909, R. v. Law, 19 Man. 259 (anonymous § 1863); 1910, State r. Syeinger, 25 S, D. 110, 
libels; comparison v.ith admittedly genuine 125 N. W, 879; 1878, Beach D. O'Riley, 14 W. 
specimens ns to style of expression, etc., held Va. 58; 1898, State 1'. Wetherell, 70 Vt. 274, 
allowable, for experts, but not for the jury 40 At!. 728 (defendant sent to the prosecutrix 
alone without experts; this qualification is a magazine with certain word3 and letters 
unsound); 1886, Scott r. Crerar, 11 Onto 541, marked; decipherment of the message by an 
14 Onto App. 152 (cited more fully ante, § 87) ; expert, allowed). 
U. S. 1816, Osgood v. Dewey, 13 Johns, N. Y. Contra: 1903, In re Hopkins, 172 N. Y. 
239 (habit of spelling. ndmitt'Jd); 1840, Brown 360, 65 N. E. 1 i3 (whether cancellation marks 
P. Kimball, 25 Wend. N. Y. 259, 261, 272 on a testator's signature were made by him; 
(a deed dated 1770. on a printed form end- expert testimony not n!lowed, under Laws 
ing "Commonwen!th aforesaid," the land 1880, e. 36, § 1, cited ante, § 2016; unsound). 
being in MassachuBettl!; evidence that Massa- The cases cited ante, § 1!l55, as to expert 
chusetts Wllil n!ways described in deeds up to interpretation of technical mage or of ciphers, 
1780 OB a "Province" or "State." but not a should be compared;· there is 110 difference 
"Commonwealth," used to show that the of principle. The parol-evidence rule (poat, 
deed WOB a later forgery). §2461) may also be involved. For testimony 

Compare the cases cited ante, § 87 (skill in to an iUiterate'a mark, sec anlt. § 693, n. 2, 
composition, etc.), and ante, § 99. On all § 1321. 
the above points, compare also the citations § 20l16. 1 Compare Hagan, Disputed Hand-
ante, § 570. wIiting (1 894} , p. 89; Osborn, Questioned 

§ 2Ilt1i. 1 ETI(J. 1'118, Masters \). Masters, Documents (1910). pamm; The Problem of 
1 P. Wma, -&26 (experts s1!mmoned in chancery Pr'.lOf (1922). 
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§ 2026 OPINION RULE [CUAP. LXVIII 

these aids became common, the scientific study of the subject had made such 
tl'ustworthy opinions possible. Ne\'ertheless, there was a time of legal doubt; 
there were contrary rulings in England in the early part of the 1800s; 2 and 
the controversy left its mark on our own precedents. To-day, of course, 
there is no room for difference of opinion, even where the aids of microscope 
and enlarged photograph are not employed.3 

§ 202i. Erasures, Alterations, Time of Writing. Probably as an echo of 
the early controversy just noticed. the question has also seriou.sly been COJl
siderecl whether an expert may testify as to the existence or time of erasures, 
alterations, or interpolatioJls. Such testimony is often lIot to be distinguished 
practically from testimony deciphering illegible writing (anie, § 2025), which 
has uniformly been held proper. There is, at any rate, no scintilla of reason 

• 

for doubt. 1 

2 Admitted: 1723, Bishop Atterbury's Trial, 
16 How. St. Tr. 574, 581 (whether a Ileal could 
be counterfeited so as not to be detected); 
1792, Goodtitle d. Revott r. Braham, 4 T. R. 
497, Kenyon, L. C. J. (who apparently re
canted in Carey 1>. Pitt, Peak!! Add. Cas 131; 
see note 6, § 1993, ante); 1802, R. t'. Cator, 
4 Esp. 117; 1845, R. v. Shepherd, 1 Cox Cr. 
:!37, ErIc, J. 

Excluded: 1822, Gurney v. Langlands, I) 

H. & Ald. 330 (a new trial WIIS rl'fuS<'d for 
rejecting such evidence, but its inadmissibility 
WIIS not affirmed); 1 S2\1, Clermont r. Tullidge 
4 C. & P. I, Tenterdcn. L. C. J., scmble. 

As late us 1836, Dcnlllan, 1,. C. J., suid, 
in Doc ~. Suckermorc, 5 A. ,~ E. 751: "I do 
not indeed understnnd how such e\'idcnce 
could be rejected, if a wiu}('ss should swcar 
that his habits gave him the requisite skill; 
hut I do not think that either Court or jUry 
would belie\'c him. or plu('e the least relianco 
on hia opinion.'!; practically, therefore, this 
chapter mny he consid('rcd lIS expunged from 
the book of ('videllcc." flo too the following: 
1852, It. r. Col(,lIIl1n. 0 (;,}:!: Cr. 16:1 (whether 
the names of n drawel', :.u indorser, and an 
acceptor werc written hy the .same person, 
excluded; ., it eVf!ntually comC8 to a mere 
compari~ou of handwriting "). 

3 Admiued: Federal: 1893, Holmes ~. 
Goldsmith. 147 U. S. 150, !G3, 13 Sup. 288 
(whether a person's handwriting indicated 
inability to imitate, etc., allowed all the facts) ; 
1907, Rinker r. U. S., 151 F(;d. 755, 760, 
C. C. A. (whether the hand Wl<J\ genllint" or 
disguised); Con7lcclicul: 1831, Lyon r. Lyman, 
9 Conn. 00; W05, McGarry v. Healey, 78 
Conn. 365, 62 At!. 671 (whether a dis~ised 
hand would show the original characteristics, 
etc.); Illinoi.&: 1911, Stitzel v. Miller, 250 
Ill. 72, 95 N. E. ,53 (identity of traced signa
tures, allowed; cited more fully anie, § 2016, 
fl. I); Indiana: BumR Annat. St, 1914, § 2114; 
(" Persons of skill may be called to testify to 
the genuineness of a note, bill, draft, or ccr-

tifieBtc of deposit, or other instrument of writ
ing"); Maint·; IS:li, Page r. Homans, 14 
Me. 4ii; (whether exact imitation is possible) ; 
J,[aJl.~achulle/t..: 18,'jO, Com. r. Webster, 5 
Cush. 301; 11;:10, Moody r. Rowell, 17 Pick. 
490; Nt:W Hampshire: 1844, Robertson ~. 
Stark, 15 N. H. 113, 8emble ; New York: 18SR, 
Ludlow v. \Vanlhin!.:, 108 N. Y. 520, 522, W 
N. E. 5a2; Petln..yIDam·a: 1862, Travis r. 
Brown, 43 l'a. 9 (cited post, § 2027); Utah: 
1899, State 1'. W(·hb, 18 Utah 441, 56 Puc. 
11)9 (larceny of ellttle; title claimed by thl! 
defendant under two bills of sale signed by 
different persons; expert testimony that the 
two signuture5 were made by the same per
son, admitted): Wisco1l.,i1l: 1905, Colb .. rt 
r. State, 125 Wis. ·123, 104 1';. W. 61 (whether 
a specimen is in normnl handwriting). 

The ruling in Neall v. U. S., 56 C. C. A. 31, 
liS Fed. (jUg (1902), that a person qualified 
hy knowledge of A.'s writing, but not an ex
pert in handwriting, lIIay not testify whether 
a signature of B.'s nan1f.', charged to be a for
gery of B.'s nlllDe by A., was written by A., 
is ullllOund; COml}are § 693, arl/e. 

DistinRl1ish the following: 1872. Kowing 
t'. Manly, ·19 2'\. Y. 20:3 (c\'idence that a writ
ing was not simulated was rejeetl,)d lIIerely 
because of irrele\'ancy); 1902, Hopkins' Will, 
172 N. Y. 360, 65 N. E. 173 (expert testimony 
to identity of authorship of n will-signature 
and of perpendicular mnrks of cancellation 
across the signature, held inadmi!!8iblc); 1900, 
State r. Moore, 52 Ln. An. 003, 60S, 26 So. 
1001 (wheth(>r n forged letter could have been 
written in 20 minutes, excluded). 

Distinguish also the principle of prt/~rr~d 
Iuti77WnY; on an issue of counterfeit bank
notes, the officers of the issuing bank are not 
required to be called (an/e, t 1339). 

§ 2027. I A.dmilled: Eno. 1799, Norman 
v. Morrell. " Yes. Jr. no (alteration); U. S. 
Ala. 1899, Tally r. Cross, 124 Ala. 567, 
26 So. 912 (whether two papers were written 
at the same time); IU, 1846, Pate to. People, 8 
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111. 664 (erasure) ; 1896, Rass v. Sebastian, 160 
111. M4, 43 N. E. 708 (time of alteration); 
Ind. IS62, Black v. Dale, 18 Ind. 334 (altera
tion); Ia. 1913, Putnam r. Hamilton, 159 
Ia. 702,1140 N. W. 886 (age of the document) ; 
Ky. 1852, Hawkins v. Grimes, 13 B. Monr. 
261 (erru;ure); 1885, Fee r. Taylor, S3 Ky. 
263 (erasure); MaJJ8. 1850, Com. r. Webster, 
5 Cush. 301 (instrument used in alteration); 
Mich. 1886, Vinton r. Peck. 14 1\lich. 287 
(alteration before or ufter execution); lSS:i, 
Iveri v. Leonard, 50 Mich. 21lS, 15 N. \V. 46!3 
(alteration); Miss. 1855. Moye v. Herndon, 
30 Miss. 118 (alteration); ,V. Y. 1864, 
Dubois v. Baker, 30 N. Y. 361 (erasure, be
fore or after eXl'cution); Pa. 1859, Fulton v. 
Hood, 34 I'u. 370 (whether a concluding sen
tence was 'l\ntten at the same time as the body 
of the writing; prl'liminary evidence, as in 
comparison of specimens, ante, § 2016, Penn
sylvania, was assumed neces.~ary; 1I0 previous 
rulings ill this Stnte were cited; the follow
ing cases in this State keep the same Quali
fication); IS62, Tuvis t. Brown, 43 Pa. 9 
(whether a hand is feigned); 1874, Ballentine 

v. White, 77 Pa. 26 (whether an alteration W88 

made at the time of execution); 1879, Shaffer 
v. Clark, 90 Pa, 94 (whether the body and the 
signature of a writing were ill the same hand) ; 
VI. 1892, Stevenson v. Gunning's Estate, 
64 Vt. 601, 25 At!. 697 (whether a figure had 
been altered, allowable; but here the 'I\;tness 
was not Qualified); WQ6h. 1911, State 10. 

Smalls, 63 Wash. 172, ll5 Pac. 82 (whether 
words were written at different times, allowed). 

Excluded: 1863, Jewett v. Draper, 6 All. 
MlISs. 36 (that certain words were interpolated). 

In Missouri, Swan ~. Polk, 7 Mo. 237 (1841), 
excluded slIr.h testimony; but in Wagncr v. 
Jacoby, 26 Mo. 531 (1858), this decision WII8 

erroneously taken to exclude only the opinion 
of non-experts, nnd the use of expert testimony 
in such cases was declared p~"JIIissible; non
expert testimony wone being properly 6lI:

eluded; accord. 1880. State r. Tompkins, 71 
Mo. 617; 1881, Statp. r. Owen, 73 Mo. 441. 

For a ca.~e in which under special circum
stances a non-cxpert was allowed to say 
whether there had bcen an erasure, see Yeates 
v. Waugh, 1 Jones L. N. C. 483. 

• 
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§ 2030 BOOK I, PART II ;[CHAP. LXIX 

TITLE V: SYNTHETIC (OR, QUANTITATIVE) RULES 

CHAPTER LXIX. 

§ 2030. General Scope of these Rules. 

SUB-TITLE I: NUMBER OF WITNESSES REQUIRED; 
CORROBORATION REQUIRED 

§ 2032. History of Rules of Number. 
S 2033. Policy of the Numerical Sys

tem. 

§ 2034:. General Principle; One Witness 
may Suffice; An Uncontradicted Witness 
need not be Believed. 

A. RULES DEPENDING ON THE KIND.OP ISSUE 

1. Criminal Cases 
§ 2036. Trenson: (a) History of the 

Rule. 
§ 2037. 
§ 2038. 
§ 2039. 

tions. 

Same: 
Same: 
Same: 

(b) Policy of the Rule. 
(c) Details of the Rule. 
(d) Constitutional Sane-

§ 204:0. Perjury: (a) History of the 
Rule. 

§ 2041. Same: (b) Policy of the Rule. 
§ 2042. Same: (e) A Single Witness, if 

Corroborated, Suffices. 
§ 2043. Same: (d) Exception for Self

Contradictory Oaths. 
§ 2044. Sundry Crimes, under Statutes. 

2. Civil Cases 
§ 2045. Civil Cases: Rules derived from 

the Ecclesiasticnl Law. 

§ 2046. Same: (1) Divorce Cause de-
nied. . 

§ 2047. Same: (2) Chancery Bill denied 
by Defendant's Oath. 

§ 2048. Same: (3) Wills of Personalty, 
in Ecclesiastical Court; Wills in Pennsyl-

• vilma. 
§ 2049. Same: Wills of HeaIty at Com

mon Law, and Statutory Attested Wills, 
distinguished from the preceding. 

§ 2050, Same: (4) Nuncupative Wills. 
§ 2051. Same: (5) Holo~ro.phie Wills; 

(6) Revocations and AlteratIOns; (7) Sun
dry Testamentary Acts. 

§ 2052. Same: (8) Contents of a Lost 
Will. 

§ 2053. Usage or Custom. 
§ 2054. Local Rules in Miscellaneous 

Civil Cases (Reforming an Instrument, 
Opponent's Admissions, Contracts, etc.), 

B. RULES DEPENDING ON THE KIND OF WITNESS 

§ 2056. Uncorroborated Accomplice: § 2064. Same: (b) Polic>, of the Rule. 
(1) History and Present State of the Law. § 2065. Surviving Claimant's Testi-

§ 2057. Same: (2) Policy of the Rule. mony against Deceased; Oral Admissions 
§ 2058. Same: (3) Ki.nd of Crime o( Deceased; Advancements and Bequests. 

Affected by the Rule. § 2065a. Industrial Patent Applicant's 
§ 2059. Same: (4) Nature of Corrob- Claim of Prior Invention. 

orative Evidence required. § 2066. Miscellaneous Witnesses requir-
§ 2060. Same: (5) Who is an Accom- iug Corroboration (Children, Chinese, 

plice. Divorce Witnesses, Notary's Certificate, 
~ 2061. Uncorroborated Complainant in etc.). . 

Rape, Adultery, Sodomy, Seduction, En- § 2067. Uncorroborated Confession of 
ticement, Bastardy', Breach of Marriage- Respondent in Divorce: (a) History of the 
Promise, and the like. Rule. 

§ 2062. Same: Nature of Corroborative § 2068. Same: (b) Policy of the Rule. 
Evidence. § 2069. Same: (c) Scope of the Rule. 

§ 2063. Parent's Bastardizing of Issue, § 2070. Uncorroborated Confession of 
by Testimony to Non-Access: (a) History Accu.~ed in Criminal Cases; (1) English 
~nd Present ~cope of the Rule. Rule. 
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§ 2071. Same: (2) Rule in the United 
States. 

§ 20i2. Same: (3) Definition of 'Cor
pus Delicti.' 

§ 20i3. Same: (4) Sufficiency and 
Order of Evidence of ' Corpus Delicti.' 

§ 2074. Same: (5) Other Rules as to 
Sufficiency of Admissions and Proof of 
, Corpus Delicti,' discriminated. 

§ 2075. UncorlOborated Admissions in 
Civil Cascs. 

§ 2030. Genera.l Scope of Synthetic or Quantitative Rules. Some of the 
Auxiliary Probative Rules of Evidence (ante, § 1171) operate by requiring, in 
specified situations, that a certain quantity of evidential material be pro
vided. This or that piece of evidence, admissible in itself so far as all the 
foregoing rules are concerned, is declared to be insufficient unless joined sooner 
or later with other pieces of evidence. It is conditionally admissible; but its 
admissibility will prove of no avail, because, before the jury is allowed to 
retire and consider it, all the evidence on that point will be rejected unless 
the remaining evidential elements have been supplied. Regarded as requiring 
more than a single piece of admissible evidence, these rules may be termed 
Quantitative; regarded as requiring various pieces of evidence to be asso
ciated in presentation, in order that anyone of them may ultimately be of 
service, these rules may be termed Synthetic. 

(1) These rules thus differ in operation essentially from the preceding four 
groups of Auxiliary Rules. In particular, they differ from the Preferential 
Rules, in that the latter require that a certain kind of evidence shall be used 
before any other can be resorted to (ante, §§ 1177, 1285), and are thus both 
more stringent, in obliging the party first to show that the preferred evi
dence is unavailable, and more lenient, in not making the preferred evidence 
indispensable. 

(2) The policy leading to these Synthetic rules differs, therefore, from 
the policy leading to the other groups of rules, in that here the supposed 
defect or danger lies in the likelihood of too little evidence being p.resented, 
in certain situations, and in the desirability of curing the defect by requiring 
other evidence to be associated with it in those situations. The propriety of 
a given rule will thus depend upon the course of our experience, in these 
special situations, as to the kind of evidence usually offered, as to its usual 
treatment by juries, and as to the expediency and possibility of annulling the 
danger by requiring additional evidence to be associated. . 

(3) In one aspect, this type of rule seems not to be truly one of Admusi
bility (ante, §§ 3, 11), but a rule of the Burden of Producing Evidence (post, 
§ 2487); because it receives evidence which is concededly admissible as to 
each piece, and merely declares that it shall not alone be sufficient to entitle 
the party to go to the jury on that point. The truth is that these rules have 
two distinct aspects, each a genuine one. As between the opposing parties, 
the question has constantly to be decided which one is bearing the duty of 
producing evidence, i. e. which one may be dismissed by the Court, as a 
matter of law, because he has not fulfilled this duty. The determination of 
this question as between the parties involves a distinct department of the 
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law of Evidence, answering the question, By Whom must the Evidence be 
Produced? (post, Book II, §§ 2483-2489). But, assuming that this duty has 
been duly determined, and that it is now upon the plaintiff, the question 
arises whether there are any specific rules by which he is affected in fulfilling 
that duty. So far as there are any, they become for him rules of Admis
sibility, in a broad but real sense. Their effect is to subject his evidence, 
not only to the ordinary tests of admissibility for each piece of evidence, but 
also to a synthetic test for a given mass of evidence; so that, although each 
piece might ordinarily be admissible absolutely, it is here ,admissible only 
conditionally, i. e. subject to being rejected if the whole m of evidence re
quired by the synthetic rule is not ultimately presented. The effect is that 
in preparation for trial the rule has to be kept in mind that not only must 
each piece of evidence be in itself admissible, but it must further be asso
ciated with other pieces in order not to be ultimately rejected. For example, 
if by such a rule two witnesses are required to prove a certain act, then not 
only must a gh'en witness be qualified in general, but his testimony, unless 
further joined with that of another, will still ultimately be held insufficient. 
Thus the rule, though in one aspect merely a rule as to the party's duty to 
produce sufficient evidence, for going to the jury (post, § 2487), is in another 
aspect a rule of admissibility, in the sense that evidence declared insufficient 
by a rule of law is in effect rejected and the party's case is left a blank so far 
as evidence upon that point is concerned. 

(4) The rules may be distinguished (though not for purposes of practical 
arrangement) as either negative or IJositive in form. Ncgatit'e rules are those . 
which declare a given quantity to be insufficient. Positive rules are those 
which declare a given quantity necessary, i. e. declare all other evidence, 
lacking the specific kind, insufficient. The difference is this: Suppose that 
evidential elements A, B, C, D, and E are appropriate and admissible for the 
fact to bc proved; a Negative rule declares that A alone or B alone is in
sufficient; a Positive rule declares that any combination is insufficient unless 
it contains D. For example, jf at cards it should be provided that a hand 

. made up merely of plain cards of spades alone should never win, this would be 
a negative rule; and if it should be provided that a knave of some suit must 
be present in any winning hand, this would be a positive rule. Yet though 
in form the one is negative and the other is positive, both prescribe a quan
tity of evidence, or, in other words, require one piece of evidence to be syn
thesized with others in order to suffice. Of the ensuing groups of rules, the 
first sort (Required Numbers of Witnesses, or, Corroboration) is negative, i. e. 
one witness alone is not sufficient; the second sort (Required Eye-Witnesses) 
is positive, i. e. for certain issues a specific kind of witness must always 
be prescnt; the third sort (Completeness) is positive, i. e. the whole of a 
document or an oral utterance must be given; and the fourth sort (Authen
tication) is in some instances negative and in some instances positive; e. g. 
a rule declaring that the presence of a purporting private signature on a 

290 

• 



• 

• • 

• 

§§ 2030-2075] REQUIRED NUMBER OF WITNESSES §2030 

document is alone insufficient to evidence its genuineness, but that the 
presence of a purporting official seal is sufficient, is a negative rule; while a 
rule requiring custody, age, and possession, for a document not otherwise 
authenticated, is a positive rule. 

(5) The various Synthetic rules may best be classified for practical pur
poses under four heads: the first and second concern testimonial evidence 
only; the third concerns all kinds of evidence whatsoever, as well as all 
material forming a part of the issue itself; the fourth concerns circumstantial 
evidence only. 

First, there are rules as to the Number of Witnesses required, or, as to 
required Corroboration of a particular witness; the question throughout being 
whether a single witness is in certain situations sufficient, and if not, what 
other evidence will suffice therewith (§§ 2036-20(4). . 

Secondly, there are rules as to the Kind of Witness required; the question 
nere being whether for certain issues a certain kind of witness must always 
be present am.ong the general mass of evidence; practically, the only kind 
of necessary witness recognized in our law is the eye-witness (§§ 2077-2091). 

Thirdly, there is a ·rule of Verbal Completeness, i. e. that the whole of a 
document or of an oral utterance must be offered, in order that any part of 
it may be received (§§ 2094-2125). 

Fourthly, in the Autllenticai£on of documents or chattels (i. e. proving their 
genuineness, or due execution), there are rules which declare certain kinds 
of circumstantial evidence to be insufficient or necessary (§§ 2129-2169). 

Sub-title I: NIDIBER OF WITNESSES REQUIRED; 

CORROBORATION REQUIRED 

§ 2032. History of Rules of Number.l It is well known that in the civil 
law of Continental Europe, the great rival of the English common law, its 
process of proof rested fundamentally on a num·erical system, commonly 
'termed, in its flourishing days, the system of "legal proofs." By that system, 
a single witness to a fact was in general not sufficient; for the majority of 
issues or material facts, two witnesses sufficed; specific numbers of witnesses 
were in certain cases required; and in some regions, and for some purposes, 
the weight to be given to each witness' testimony was measured and repre
sented in numerical values, even by counting halves and quarters of a 
witness; and this system continued in force down to the Napoleonic period, 
- in most countries, into the 1800s. . 

In the English common-law institution of jury trial, on the other hand, it 
was completely otherwise. At common law, there was but a single instance, 
and that a borrowed and modern one, of almost accidental and of anomalous 

§ 11032. I The ensuing history was origi- Gest's article on The Responsive Answer in 
nnlly printed in the Harvard Law Review. Equity. read before the Pennsylvania Bar 
1901. XV. 8:f. An interesting contribution Association. June. 1904. and reprinted in the 
to the subject is found in Mr. John Marshall American Law Register. LII. 537. 
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origin (the rule in perjury), in which a numerical rule existed; what little 
else there is to-day of that sort has come into our system either by express 
statutes (all but one dating since 1800), or by the filtration of civil-law rules 
through the court of chancery, or by local judicial im·ention. The reason 
of this contrast, and of our successful resistance to the civil-law rules, and 
the causes of our freedom from a principle of evidence now generally acknowl
edged to be unsound and futile, form a history worth examining. 

1. It has been doubted whether the Roman law in its prime (that is, 
before 300 A. D.) proceeded upon a numerical system in its treatment of wit
nesses.2 But it is clear that by the time of the Emperor Constantine, and 
also in the later codification of the Emperor Justinian, which served as a suffi
cient foundation for the Continental civil law, the Roman law had adop·.~ed 
the general rule that one witness alone \vas insufficient. upon any material 
point.3 This rule later came to be adopted in the Continental civil law, 
founded in part on the Roman law.4 . 

But, long before this, it had become a part of the canon or ecclesiastical 
law, which for much of its material was accustomed to draw upon the Roman 
law. The ecclesiastical law developed the numerical principle freely, and 
elaborated many specific rules as to the number of witnesses necessary in 
various situations; against a cardinal, for example, twelve or perhaps forty
four witnesses were required. It is enough to note that its general and funda
mental rule was that a single witness was in no case sufficient.. In the Church's 

2 "The canonists erroneously supposed of the system in its final f01'1Il is given in the 
that the [orthodox] Roman jurists understood Edinburgh Rc\;ew, October, 1845, p. ::128. 
the maxim 'testis unus testis nullus' in ;tho Its history may be found in the following 
scnse that a single witness did not suffice for works: 1882, Esmein, Histoire de la procedure 
proof. It was Constantine who first laid down criminelle en France, 260, 266 (transl. Simp-
the arbitrary nde that one witness did not Bon; Continental Legal History Series, Vol. V, 
suffice; and the canon law accepted the prin- 1913, pp. 57,516,620) ; 1900, Pertile, Storia del 
ciple with the more resp .. t because it was diritto italiano. 2d cd., vol. VI, pt. I, p. 386 
ilanctioned in Deuteronomy" (Glasson, His- (b. V, c. VIII, Sect. 1); 1917, S. MI'.5sina, La 
toire du droit et des institutions de la France, prova per testimoni nel processo penale del 
VI, 543; 1895). medio evo (1912, Lucchini's Rivista Penale, 

L' Digesta, xxii, 5, 12 (Ulpian; "Ubi nu- vol. 76, p. 511); G. Salvioli, Le prove legali 
merus testium non adiicitur. etiam duo Buffi- secondo Is dottrina piu antica (1916, Rivists 
ciunt; pluralis enim elocutio duorum numero giuridica d'ltalia., vol. II); G. Salvioli, Note 
contenta est "); Codex, iv, 20, 4 (A. D. 28.3; per la storia del procedimento criminale (1918, 
"solsm testationem prolatam, nec aliis Accademia di scienze morale e politiche deUs 
legitim is adminiculis causa approbatu, nullius SocietA Reale di Napoli; c. ii, "Moral Cer-
esse momenti certum cst "); Codex, h', 9, § 1 tainty of Proof in Early Medieval Law"; 
(A. D. 334; "Simili modo sanximus ut lmius e. iii, ... Legal Proofs' in tho early I taJisn 
testimonium nemo judicum in quocunque Practice"; e. iv, "The Theory of Preeump-
causa iacile patiatur admitti. Et nunc tions"; c. v, "The Theory of Common Repute 
manifeste sancimuB ut unius omnino testis in Canon Law"). 
responsio non sudiatur, etiamsi prreclare curim 5 Ante, 1400, Corpus Juris Canonici, 
honore prrefulgeat "). Decret. Greg. lib. ii, tit. xx, de testibuB, c. 23 

4 This later Continental law had no direct ("licet quredam Bint csusre, que plures quaD' 
influence on our ovID law, and need not be duos exigant testes, nuUa est tamen causs, 
further noticed. qUID unius tantum testimonio, QUllmvis legi-

Its tenor in the 1700s and earlier msy be timo, mtionabiliter terminetur"); soo also 
seen in Msscardus and other contemporary ib. e. 28, e. 4 (quoting the Bible); Deeret. pars 
authors, and in Bonnier, Traite des Preuvcs, ii, causs iv, quo ii and iii, e. iv, § 26, reprodUcing 
1888, 5th cd., §§ 293, 432; Pothier, cd. 1821, Ulpian; 1552, Reformatio Legum [Anelirel 
PlOc&iure Civile, pt, I, C. iii. A short account Ecc1esillsticarum, tit. de te!ltibus, e. 40 (" Testes 
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system, however, this rule received an additional sanction, over and above 
the mere precedent of Roman law, from the law of God as revealed in Holy 
Writ; for passages in the Bible, both in Olr: and Kew Testaments, were 
confidently appealed to as justifying and requiring this rule by Divine COlIi

mand; 6 and this sanction sufficed to give to the numerical system of the 
ecclesiastical law an overbearing momentum and a sacred orthodoxy which 
must be considered in order to appreciate the force against which in due 
time the common-law judges had to struggle. The ecclesiastical Court's 
procedure, developing rapidly after the 1200s, exercised the dominant in
flue nee for several centuries (post, § 2252) in shaping the procedure, both 
civil and criminal, of the temporal courts in all the kingdoms of western 
Europe. 

The truth was, however, that at this time of the Papal Decretals, and 
long after the end of the Middle Ages, the rule precisely accorded with the 
testimonial notions of the time. It was not, in its spirit, an invention of 
the ecclesiastical law.rers, nor yet a mere continuance of Roman precedent; 
it was a natural reflection of the fixed popular probath'e notions of the time, 
- notions which prevailed as well in the sturd~', self-centred island of Eng
land as on the Continent at large. The prevalence and meaning of this 
underlying notion must nov: be examined. 

2. Civilization, needless to say, almost began over again with the in
vasion and settlement of southern and western Europe by the Gothic hordes 
in the 400s and 500s. Primitive notions prevailed once more, and the slow 
process of development had to be repeated, repeated for the law as well as 
for other departments of life. Much Roman law remained in the South, 
and a large body of it was received in a mass in Germany in the 1500s; but 
this affected chiefly specific rules; the popular and general instinctive legal 
notions had to grow once more out of primitive into advanced forms. Now 
singulares nihil probant"); 1713. Gibson, fidem non facit, nisi sit testis qualificatus 
Codex Jur. Eccl. Angl. 1054 (" In the spiritual qui deponat de rebus ex officio gestis ") ; 
court, they admit no proof but by two witnesses § 2 (" Si sub juramenti fida duro vel tres per-
at least; in the temporal court, one witness, some, omni exceptione majores, sibi fil'llliter 
in many cases, is judged sufficient "); 1726, cohrercntes, de a1iqua re \'el facto in judicio 
Ayliffe, Parergon, 541, 544 ("Though regularly testificentur de scientia propria. sufficiens 
single witnl'.'lsl's make no proof according to the probatio habetur; nisi" otc.) 
eivil and canon law, nor yet so much as half 8 Deut. xvii, 6: I" The murderer sha:ll be 
proof by these laws," yet there are exceptions; put to deathl; but o:t the mouth of one witneBII 
in criminal causes, no exception is Darned ex- lonly] he shaH not be put to dooth"; ib. xix, 
ccpt for a confession); 1738, Oughton, Ordo 15: "For any iniquity ... at the mouth of 
Judiciomm, tit. 8.3, p. 127 ("Jura dicunt, two witnesses, or at the mouth of three wit,. 
quod regulariter duo testes sufficiunt"). ne&CB, shall the matter be established"; 

For the modern ccciesiastieal law, as keep- Numb. xx.w, 30 (like Deut. xvii, 6); Matt. 
ing up these rules, see Hinschius (1897), x\-iii, 16: I" If thy hrothertrespass against thee, 
System d. kntholischen Kirchcnrechts, pt. vi, and reject thy complaint.1 then take with thee 
pp. 101, 108, § 364; Bishop Onderdonk's one or two more, that in the mouth of two or 
Trial (1845), Appleton's cd., 227, 242, 277; three witnesses C\'ery word may be estab-
Droste. Canonical Procedure, tr. Messmer lished"; II Cor. xiii. 1 (similar); I Tim. v, 19; 
(1887), p. 106. In the revised Canon law of Hebr. x, 28 (allusions to the foregoing ideas) ; 
the Catholic Church they appear in thc follow- John viii. 17: "It is also written in your 
ing canons: Codex Juris Canonici Pii X, 1917, law that thc testimony of two men is 
Can. 1791, § 1 ("Unius testis depositio plenam true." 
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one of the universal and marked primitive notions is that of the oath as a 
formal act, mechanically and 'ipso facto' efficacious (like the ordeal and the 
trial by battle), and quantitative in its nature. This notion is merely one 
particular phase of the entire system of formalism inherent in the stage of 
intellectual development at which our Germanic ancestors were in that epoch. 
It is a matter of the whole spirit of the times, not of a particular or local 
belief; and since the history with which we are now concerned is that of the 
growth and change of a radical and epochal conception, not easy to repro
duce in our modern imaginations, it may be worth while (for obtaining a 
starting point) to remind ourselves of its inherent and pervasive nature by 
the following passage of acute analysis: 

1885, Professor Andrea.~ Ilmuiler, Institutions of Genllanic Private Law, 1,45, 49, 52: 7 

"From the side of spiritual and moral development, the legal life of every civilized people 
exhibits itself in a movement through three stages; these may be termed the diyinational, 
the fonnal, and the intellectual stage:;. . • . The transition from one stage to the other 
does not occur abruptly and immediately; thus, for example, the judgments of God, in the 
form known to history, as well as the oath itself, ari:' institutions which, in their deepest 
sense, belong to the first stage, but have been adopted in the second stage, that of legal 
formalism. . . • By 'legal formalism' I mean that conditi~n of legal thought in which the 
sensibly perceivable is accepted as the only or at least the dominant element producing 
legal effects, and the inward circumstances of a spiritual sort dispositions, volitions, 
purposes, and the like . are excluded or forced into the background. In this larger sense 
the term 'formalism' is ordinarily not taken; we are apt rather by that term to mean 
merely the notion that transactions which are to have legal significance must have a pre
scribed form, i. e. a certain mode of utterance or action which is alien to the speech or doing 
of ordinary life. This external aspect of 'formalism' is, however, only the half of that which 
I here include by that name; the other half is what may be called the inward fornlalism, 
and it consists in this, that the substantial effect, the intrinsic value of the incidents of 
legal life, is estimated by (as it were) stencils fixed by law. Thus, for example, We contrast 
the formal and the rational theory of proof, and under the former we class the rule that for 
full proof a single witness does not suffice, but that two credible witnesses are necessary. 
Where lies the formalism here? This rule has nothing to do with 'form' in the narrow sense 
noted above; the real element of formalism in it is that (by reason of long experience with 
the untrustworthiness of witnesses) a rule of thumb has been made, which denies to the 
judge his free discretion in the estimation of testimony and lays down a fixed law, not trust
ing to the often deceptive valuation of each man's credibility, character, and the like, but 
finding its security in the external mark of numbers. And so, ill general, we may properly 
use the term 'formalism' of the law to express that tendency which exclude:; from consid
eration inward qualities. motives, volitions, and the like. and founds legal rules on external 
phenomena. . • . The fonnalism of Gel'manic procedure lays the fullest stress on the 
parties' acts, and at the same time confines these to prescribed fonnalities. The summons 
is given by the one party to the other; the detailed steps of the proceeding. even to the 
judgment, are brought forth in formal manner by the demands of the parties; the judg
ment is itself primarily only a determination as to which party has the privilege of mak
ing proof, and the proof itself is effectuated either by the oath, the most formal method 
conceivable, and eventually by the' judici1lm dei'. One may thus perceive how hateful and 
obnoxious to the Gennanic clansman were the innovations which the procedure of the 

7 1 hjs great thinker. to be compared with butions to legal history. later became Chief 
ProfCll8Or Brunner, in the value of his contri- Justice of the Swiss Court at Basel. 
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royal courts introduced and sought also to bring into the popular courts, how unwillingly 
he suffered the mode of proof by inquisition [jury], and how he chose rather to avoid the 
royal court and obstinately to suffer the COIl~i!<luences of contumacy than to submit him
self to a procedure in which the tribunal's discretion had free play in the valuation of proof." 

The same formalistic conception of law in general and of proof in particu
lar has been plainly described, in its present application to the oath, by 
Professor Brunner, that greatest of Germanists: 8 

«[The domination of formalism and the narrow limits of judicial freedom of judgment 
were the marked featurt.'S of Germanic procedure.] It was not to the Court, and with 
the object of persuading the Court, that proof was furnished, but to the opponent, and 
with regard to the persuasion or belief of the whole body. The general principle [of for
malism] included the proof-procedure; here, too, was the judicial discretion replaced by the 
compulsion of fom). Thus the proof was not submitted to the judge's valuation, but was 
prescribed once for all by rules which must be fulfilled before the proof tested by them 
could be regarded as efficacious. These rules consisted of fOI'ms, in which the proof-result 
must manifest itself or (so to speak) crystallize itself, while proof-material available infor
mallyor in other forills remains disregarded .... The formalism of the party's oath exhibits 
itself above all in the feature that the oath is 'staffed'; for the opponent of the swearer, 
holding in his hand a staff, pronounces to the latter the oath-formula, which contains the 
allegation for decision. The swearer is obliged to repeat word for word this 
'staffed' formula, while touching the staff and calling upon God. A single error of word 
defaulted him. • • • [So also for proof by witnesses.] There was no questioning of them. 
The witnesses had to swear, word for word, to the allegation presented for decision. The 
probative force of the witnesses' doings lay exclusively in the oath-foml of their utterance. 
Only by an error in this form (it would seem) could the witnesses be ineffective. . . . Apart 
from peculiarities of special tribal laws, the controversy was decided as 50011 as the "itnesses 
had sworn their oath according to the necessary formalities. If the opponent of their party 
was unwilling to let it rest here, he had (by some customs) a single means of overthrowing 
the "itnesses, • • • [namely,l a duel "itl1 the impeached witnesses settled the result of the 
controversy." 

The oath, then, in tht: Germanic epoch is but a single product of the per
vading formalistic conception of procedure and of proof. All through the 
Saxon and Norman times, the oath is a verbal formula, which, if successfully 
performed without immediate disaster, is conceded to be efficacious' per se,' 
and irrespective of personal credit. 

It follows, too, since the performance of this act is in itself efficacious, that 
the multiple performance of it, if persons can be obtained who will achieve 
this, must multiply its probative value proportionately. This numerical 
conception is inherent in the general formalism of it. Thus, again, all through 
these times, the oath is for greater causes sworn by greater numbers, some
times six-handed, or twelve-handed, or twenty-four-handed; that is, a degree 
of greater certainty is thought to be attained, not by analyzing the signifi
cance of each oath in itself and relatively to the person, but by increasing the 
number of the oaths. An oath was one oath; and though as between persons 
of inferior and superior rank certain differences were sometimes recognized, 

• Die Entstehung tier Schwurgerichte. ed. 1872. 48. 53. 
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yet in general and between persons of the same rank one oath was equal 
to any other oath, with no distinctions based on their testimonial equipment 
for the case in hand. In short, whatever varieties of probative situations 
present themselves, the only ex-pedient that suggests itself seems to be some 
change in the number of oaths.9 

Little by little, to be sure, a newer idea develops. Numerous oaths may 
be required to overcome certain strong masses of (what we should now caIl) 
presumptive evidence. The classes of cases in which oaths are allowed 
operative force 'per se' are diminished. Most important of all, witnesses 
may be examined briefly before being allowed to take the oath, and witnesses 
showing a total lack of knowledge may not be allowed to swear; 10 and 
of a piece with this comes the separate examination of witnes:::es swearing 
on the same side, for a conB·ict in their stories whenseparlltely examined 
resulted in discrediting their oaths. Even in this latter expedient the 
feebleness of the new reasoning process is seen, in that the oaths appear 
(at any rate when taken before the judge9 nnr! not before a jury) merely 
to fail as formal acts, and little attempt is made to decide upon the wit
nesses' relative personal credit. Finally, the spread of jury trial must have 
helped gradually to develop the more rational spirit of im·estigatioll of facts 
and to outlaw the more marked features of primitive formalism. 'But 
these steps of progress in popular conceptions of the nature of proof are 
only slow and gradual, much more so than one might suppose. The 
merely superstitious and extreme notion of a witness' oath dies out; 
but the mechanical, quantitative, formal conception persists for many 

• centUrIes. 
Its purely quantitative and ponderative nature may be seen in the 

treatment of opposing witnesses' contradictions: 
• 

Professor J. B. Thayer, Preliminary Treatise on Evidence, 23: "We read (in a caSe of 
'cui in vita,' in 130S), that they were at issue' issint cesti q'li mieub: prove mieulx a ... : and 
the tenant proves by sixteen men, etc., and the demandant by twelve; and because the 
tenant's proof '''fuit greindr" than the demandant's, it was awarded,' etc. If we take 
Fitzherbert's II.Ccount to be accurate, it might appear that the twelve men on each side can
celled ea<'h O_lIer and left a total of four to the credit of the tenant, a result which left his 
proof the better." 11 

9 The rules here BUII1marily referred to may 
be found in Brunner, ubi Supra, c. iii: Brun
ner, Deutsche Rechtsgcschichte, II, 387, 397; 
Thayer, Preliminary Treatise on Evidence. 
17-34; Lea. Supei"Stition Ilnd Force. 4th cd .. 
21-100; Dcc1areuil. Les prcuves judiciaires 
dans Ie droit franc du 5me IlU sme 8i~c1e (N ouv. 
revue hiBt. de droit fro et 6tr., IS99. p. IS8); 
GI88!Jon, ubi 8upm. III. 462. 485. 4S7. 

10 Yet even here the innovation made little 
direct change in the formal eifcetivenel'B of the 
oath: fBrunner. Schwurgcrichte, 67. 68. 85.~19S. 

tl See also Thayer. ubi bUpra. 22, 9S. 99; 
"nd the citations ank, § 1837. 

The case above cited by Thayer is now to be 
found in Maitland's edition of the Year Books. 
Vol. I (Selden Soc. Pub .• Vol. XVII). 2 Ed. II. 
130S. No. 54. p. 111 C· And because Tibald's 
proof was bettcr and greater," says one text; 
but another SIlYS. "was proved by morc"). 
An example of 1312 A. D. is seen in CrCSllY 17. 

8iward, Y. B. 5 Edw. I. Easter. No. 55. p. 121 
(Bo\1and's ed .• Selden 80e. Pub. vol. XXXIII, 
1916), where in a plea of serfdom the defend
ant objects to the t~nder of H. 115 a witness 
.. because he is alone and the testimony of 
a single person is as the testimOny of DO 

one:~ 
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It is surprising to us to-day to note how long this conception of the oath 
(i. e. of a single testimonial assertion) persisted.12 What is material to our 
purpose is that as a popular notion and instinctive mental attitude it was 
still in almost full force in the 15OOs, at the time when the conflict of the 
common law and the ecclesiastical system came upon the stage. The vital 
force of this quantitative idea of a witness' testimony is seen pressing to the 
surface ill abul1dant casual instances down into the 1700s; 13 and it is only 
here and there that a protest is raised against its fallacy.14 It is probable, in
deed, that the long delay in abolishing the disqualification of witnesses by 
interest (ante, § 575), and the popularity of those rules till the end of the 
1700s, was due to a lurking feeling that an oath-assertion, merely as sueh, of 
anybody whatever was (if once admitted) at least good for something,
counted for one as testimonyY; Only by a slow and comparatiyely recent 
development came the rational notion of analyzing and valuing testimony 
other than by numbers. Even to-clay, among juries in some places, there is 
no doubt a mere counting of oaths or witnesses. It. 

Impossible as it may be to note in any precise epoch the parting of the 
ways, and to put ourselves back fully into the mental condition of the former 
days, the living force of the old numei'ical conception as late as the 1500s 
and 1600s cannot be doubted. It appears plainly enough even on the dead 
printed pages of the State Trials; and its nature has been very well phrased 
by Sir James Stephen, in the following passage: 

1883, Sir James Stephen, History of the Criminal Law, I, 400: "The opinion of the 
time [before 1 iDOl seems to have been that, if a man carne and swore to anything what
ever, he ought to be believed, unless he was directly contradicted .... The juries 
to ha .... e thought (as they "ery often still think) that a direct unqualified oath by an eye-

12 "All our old collections of ('ustomary law contradict them by testimony, it will be taken 
emulate each otherin reminding us that a single to be a proof"); 1715, Parker, C. J., in R. 11. 
witncss cannot suffice, but that proof is made Muscot, 10 Mod. 192 ("a credible and probable 
as soon as two at least are found to testify to witness shall tum the scale in favor of either 
the same effect. Curiously enough, this party"); 1736, Lord Hardwicke, C. J., in R. 
bizarre systcm was accepted by our jurists, l'. Nunez, Lee cas. T. Hardwicke, 266 ("One 
down to the Revolution, without the least witncss is not sufficient to convict a man of 
protest" (Glasson, ubi Itupra, 543). perjury, unless there were very strong eircum-

11 1560, Thorne 11. RoltT, Dyer 18& a (in a stances; because onc man's oath is as good as 
case where t\\·o witnesses of a husband's dcath another's"). 
were on one side and none on the other side, On the general fact, see Holdsworth, His
the old maxim is sanctioned, 'qui melius t.:>ry of the English Law, vol. I, 3d ed. 1922, 
probat, meJiu9 habet '); 1571, Duke of ~or- p. 302. 
(olk's Trial, Jardine's Crim. Tr. I, 178 (Richard 14 See the remarks of Sir John Hawlcs, 
Candish was sworn and testified to treason- Solicitor-General (about 1700), in 8 How. St. 
able words of the accused, "when the Duke Tr.741. . ;.:1 
gave him reproachful words of discredit"; 1$ Ante 1726, Chief Baron Gilbert, Evidence, 
upon which Serjelj.nt Barham interjected, .. He 139:" Every plain and honest man affirmin& 
is sworn, there needeth no more proving"); the truth of any matter under the sanction 
W33, Massinger, in .. A New Way to Pay Old and solemnity of an oath is entitled to faith 
Debts," act 5, sc. 1 (Sir Giles Overreach; and credit," 
"Besides, I know thou art a public notary, 16 Compare the measures taken in the French 
and such stand in law for a dozen "itnesses ") : Code (i'Instruction Criminelle of 1808 to 
1683, L. C. J, Pemherton, in Lord R'lsscll's educate juries out of this attitude: Eemein. 
Trial, 9 How. St. Tr. 577, 618 ("U you cannot ubi BUpra. 545. 
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or car-witness has, so to speak, a mechanical value, and must be believed unless it is dis
tillC!tly contradicted ...• If thc Court regardl..'d a man as a 'good' (i. c. a competent) 
'witness,' the jury seem to have believed him as a matter of course, unless he was contra
(fided; though there are a few exceptions. . •• The most remarkable illustration of these 
remarks is to be found in the trial of the five Jesuits .... [Chief Justice Scroggs says:] 
• :'oIr. Fenwick say~ to all thi~, .. Here is nothing against us but talking and swearing." But, 
for that, he hath heen told (if it were possible for him to learn) that all testimony is but 
talking and swearing; for all things, all men's lives and fortunes, are determined by an oath, 
lind an oath is hy talking, by kissing the Book, and calling God to witness to the truth of 
what is slIid.' ... Scroggs was right as to what it [the practice of juries] actually was, and 
to a ('ertain extent still is. It is true that juries do attach extraordinary importance to the 
dead weight of an oath." 

:~. There was, therefore (and this is at once the sum of the foregoing 
and the key to the ensuing history), in the English common-law courts 
of the 15OOs, nothing at all of repugnance to the numerical system 
already fuJly accepted in the ecclesiastical law. The same popular proba
tive notion there prevailed among judges, juries, and counsellors as on the 
Continent. They were equally prepared and accustomed to weigh testi
monies by numbers, and therefore would see nothing fallacious in a rule 
rleclaring one witness not enough, and requiring specified numbers of 

• Witnesses. 
And this was a period when the recognition of such a rule was in 

fact frequently demanded of the common-law Courts. It was a time when 
the conflict between the ecclesiastical and the common-law Courts was at 
its last and perhaps its crucial stage, a conflict important in other re
spects to the rules of EvidenceP The methods of the ecclesiastical Courts 
had formed those of the Continental lay Courts during the preceding two 
eCllturies. They were now forming those of the Courts of chancer~' and of 
;1I1miralty. The ecclesiastical lawyers were a distinguished and powerful 
body; their influence was notably felt in politics and in political trials. 
There was no way of yet knowing whether their system and not the 
common law system might ultimately preponderate in the shaping of Eng
lish jurisprudence. IS When their rule declaring one witness insufficient 
was appealed to, the appeal had behind it the force of presumption due 
to the prestigc of a great system, orthodox on the Continent, and not 
unequal in its rivalry in England. Add to this, the immense force of the 
invocation of the law of God, of the Scriptures sanctioning the rule of the 
Church's law and protecting the innocent against cOlldemnation by single 

• wItnesses. 
Such was the attempt now repeatedly made to fix upon jury trials at 

common law the fundamental rule of the ecclesiastical law; and it is apparent, 
from the utterances recorded as late as the early HiOOs, that there was then 
no certainty that the attempt would not succeed: 

17 Compare the history of the rule against 18 Sec Professor F. W. Maitiand'senlightening 
self-crimination (post, §2250). cssay, English Lawand the Renaissance (1901). 
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W3i, Hiahop of Lincoln.'a Trial, 3 How. St. 'fr. 769, 786; COTl'IXGTON, L. C.: "It is not 
always necessary in this Court to have a truth proved by two or three witnesses; men 
will be wary in bribery; ... and' singularis testis' many times shall move and induce 
me verily to believe an act done, when more proofs are shunned." 19 

The traditional practice of the common-law Courts, at the time of this 
attempt, is revealed definitely in the contro\'ers~' over certain prohibitions 
issued by them forbidding the ecclesiastical Courts to take cognizance of 
matters temporal (i. e. not matrimonial nor testamentary). It is not clear 
that the former speciiically acted on the ground of the latter's employing an 
improper rule of Evidence; they apparently disputed the jurisdiction, not the 
mode of proof. But it seems to be conceded by the ecclesiastics that the 
common-law judges in practice asked for no more than one witness. These 
had as yet probably not had the issue forced upon them in their own courts; 
but their orthodox practice is clear; they never required a number of witnesses 
before the jury: 

1605, Bancroft's Articuli Cteri, and the Judge's Answera. 2 Co. Inst. 599, 608; 2 How. 
St. 'fr. 1:31. 14:J. "Objection [by the Clergy!: There is a Ilew devised suggestion in the 
temporall Courts commonly received and allowed. whereby they may at their ,,;11 and 
pleasure draw any cause whatsoever from the ecdesiasticall Court; for example, many 
prohibitions have lately come forth upon this suggestion, that the laws ecclesiasticall do 
require two witnesses, where the ('ommon law aecepteth of one, and [that! therefore it is 
• contra legem terrre' for the ecclesinstieall judge to insist upon two witnesses to prove his 
cuuse." Answer [by the Judges!: "If the question be upon payment or setting out oftithes, 
or IIpon the proofe of a legacy or marriage, or such like ineidence [of strictly (.'c('lesiastical 
jurisdiction!. we are to leave it to the trynll of their law, though the party have but one 
witness; but where the matter is not detC!'llIinable in the ecclesiastical court, there Iyeth 
a prohibition, either upon or without such a surmise." 20 

It is about this time that the indications occur (in the passages above 
quoted) of a judicial and legislative inclination to yield to the ecclesiastical 
principle, and of a general attempt to carry into the common-law courts 
the fundamental rule that a single witness was not sufficient.21 

• 

19 Sec also: 1620, Lord Bacon's Trial, 2 87 (plea of 'plene administravit'; prohibition 
Bow. St. Tr. 1087, 1093; 1622, Adams v. apparently granted); 1688, Richardson t·. 
Canon, Dyer 53 b (quoted ante, § 1364); 1623, Disbrow, 1 Ventr. 291 (legacy; prohibition 
R. v. Newton, Dyer !l!l b, note; 1632. Sher- iBSued); 16!!1, Shotter r. Friend, 3 Mod. 238 
field's Trial, 3 Bow. St. Tr. 519, 542, 545; (payment of legacy; prohibition issuable); 
1640, Strafford's Trial, 3 How. St. Tr. 1427, 1698, Breedon v. Gill, 1 Ld. Raym. 219, 221 
1445, 1450; many other scattered instances (issuable for a legacy, but not for revocation 
might be found. The statutory rule for of oral will). 
treason was said to have been enacted in direct %1 During the 1500s and 16005 the statutes 
imitation of the ecclesiasticul law: post, also exhibit the pervasivcness of the numerical 
§ 2036. The civil-law rules actually obtained notions: 1558, St. 1 Eliz. c. I, § 27 ("two 
force in Scotland: 1705, Green's Trial. 14 Bufficient witDesses" required for offences 
How. St. Tr. 1199, 1235. under this act against heresy and foreign 

:0 The following arc instances of pro- church authority); 1597. St. 39 Eliz. c. 20, 
hibitions arising in this controversy: 1607, § 10 ("two Bufficient witnesses" required for 
Chadron v. Harris. Noy 12 (1'1(':1. payment of offences in cloth-making); § 7 (for certain 
legacy; prohibition not gT:lnted); 1611, offences, the pillory is provided ... being law
Robert's Cas£', 12 Co. 05. Cro. Jnc. 269 (mero fully com .. ictcd by the verdict of twelve men 
surmise in advunce. not sufficient to secure a Bud two sufficient witnesses"); 1627, 13 Car. 
prohibition); 1629. Warner t·. Barrct. Brtley I, c. 2 (for violations of the Sunday law, "two 
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4. But the attempt failed and failed absolutely. After the middle of 
the 1600s thE!re never was any doubt that the common law of England in 
jury trials rejected entirely the numerical system of counting witnesses and 
of requiring specific numbers.22 The oIlly exception to this the case of 
perjury.. "proves the rule," because it was not established until the early 
1 iOOs (p08t, § 2040), when the rejection of the numerical system had been 
already definitely accomplished. 

5. What, then, was the reason why the common-law Court, in their system 
of evidence for jury trials, declined to number witllesses like the ecclesiastical 
Court, and to lay down the rule that a single witness was insufficient? 

Briefly, the different nature of the tribunal. The situation which 
would caJ) for such a rule simply did not exist for the common-law judge. 
The case of having merely one witness could not al'ise; for the jurymen 
'Were already witnesses to themselves, as well as triers. It is unnecessary 
here to do more than recall that vital circulllstance which has in so many , 
ways affected the hi5tory of our rules of Evidence, namely, that the jury, 
until at least the early liDOs, were in legal theory entitled to avail them
selves of information contributed personally by themselves and obtained 
independently of the witnesses produced in court; and that during the 1500s 
and 1600s this joint quality of witnesses and jurors still obt.'lincd practicallJ 
or morc witnesscs" or the party's confcssion, thc law in Connecticut; post, § 2044, n. 1); 
are to suffice before the magistrates); 1688, Mtl88. 16·!!, Mass. Body of Libertips (Whit-
1 W. & 1\1. c. 18, §§ 14, 19; 1691,3 &: 4 W. &; morc's ed.) § 47 (" No man shall be put to 

.:\1. c. 11, § 5. In 1736-37, a statute was de:;,th without thc testimony of two or thr('c 
cnacted to prc\Oent smuggling (Cobbett's witnesses or that which is equivalent thereto" ; 
ParI. Hist. IX, 12:.!9, Campbell's Lh'es of the rcpeated in R('"i~ions of 1G60 and lfii:.!, 
Chancellors, VI, 149) pcnalizing the bcaring "Witnl!ssf's "); }(j(jO. Muss. Revised Laws nnd 
of !lrms in companies of three or more when Libcrties," Innkeepers," § 1a (offences against 
travelling, "on proof by two witncsses that the liquor-laws ure to he determined by mngi~
their intention WIlS to assist" in smuggling. trate's view or constable's uffirmntion "anti 

22 There is n foreshndowing of it in the Olle sufficient witness, with cireumstulH'PS 
previous century: 1551, Henigcr ~. Fogosaa, concurring, or two witnesses, or confession flf 
Plowd. 1,8, 12 (where the Court's opinion was the {larty"; rep£>ated in revision of W72. 
for the defendant, without rcnsons ginn; but "Innkeppers"); Pa. 1664, Duke of York'~ 
t!;c defcndant hud argued that one witness Laws, Eastman's Courts ami Lawyers of 
sufficcd in jury triuls); Plowden pUblished in Pcnnsylvania, 1!122, I, 40 (like Mass. Body of 
1578, and the case's significance dates from Liberties); 16~2, Great Body of the I,aws. 
that time. But no positive deliverance seems c. :l6, in Eastman, ubi supra, 76 ("There Hhall 
to coml! till ufter the middle of the 16003: be two credible witnesses in nil enses, in order 
1662, Tong's Trial, 6 How. St. Tr. 226, Kelyng to judgement"); 1692, Proprietor ~. Kl'ith, 
("at common law, one witness is sufficient to a Pn. Col. Cns. 117. 139, 141 (libel; thc defcnd
jury"); then Sir Matthcw Hale and L.C.J. Holt, ant's printing was evidenced by the finding 
'Iuoted post, emphasizc this before the end of tho of the printing-frame in his hou"e; the 
Cl'ntury. Thercafterthe matter is assumed on fill jury rctired, but came back to fisk" whcther 
hands: 1806, L.C. Erskine, in Clifford~. Brooke, thc Inw did not require two cvidl'nces to find a 
13 Vcs. Jr. 131. 134 (the law of onc witncss' suffi- man guilty"; c. 30 of the Body of LawII pro
cieney" is uniform in principle and practicc, with vided that .. there shall be two credible wit
thesingleeJ:ceptionofthecasc of pcrjury"). nesscs in all cases in order to judgement"; 

In the American colonies the notion is seen Counsel Lloyd then read a passage .. out of a 
surviving somewhat later than in England: law book, that they wcre to find it by evidences, 
CO/lli. 1672, Conn. Revision, p. 69 (" It is or on their own knowledge, or otherwise; now, 
ord"red by this Court that no pcrson for any says D. Lloyd, this • otberwise' is the frame 
faet committed shall be put to death without which you have, whieh is evidence sufficient" ; 
the testimony of two or three witnesses, or that hut the jUry disagrced. some of them thinking 
which is equivalent thereunto"; this is still the c\idence insufficient). 
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for a more or less considerable part of their evidential materia1.23 The sit
uation was, therefore, radically different for the common-law judge and the 
ecclesiastical judge. The former need not and could not measure the wit
nesses that appeared before him. He could not declare one insufficient and 
two or more necessary, for this was not all the eddence. There was always, 
besides the witnesses produced in court, an indefinite and supplementary 
quantity of e\'idence existing in the brC<'lsts of the jurors. There were (as 
Fortescue says) twelve other witnesses besides the one produced before the 
bar; and, as to the extent of the evidential contribution of these others, the 
judge did not know and had no right to know what it amounted to. It was 
therefore impossible and preposterous for him to attempt to declare insuffi
cient and to reject the one or more witnesses producerl in court. The jury 
might stilI go out and find a verdict upon no witnesses (of the ordinary kind) 
at all. Judicial rules of number would thus be wholl:,' vain and out of place. 

Such was the logical and necessar~' answer to any attempt to introduce 
the llumerieal ~~'stem in jury trials. This had been Fortescue's reasoning 
in the 1400s; and this was the answer or the judges in the late 1600s, when 
the question was forced upon them: 

Cirea 1460, Sir John FORTEHcuE. L. C .. in his De LaudiblM Legum Anglia:, c. 33:" Prince: 
'But, my good chancellor, though the method lof trial by juryj whereby the laws of Eng
land sift out the truth in matters which are at issue highly pleases n;c; ~'et there rests one 
doubt with me, whether it be not repugnant to Scripture ... , Our Saviour, speaking of 
offences and forgh;ng one another, among other things deiivcrs himself thus: "If thy 
brother ,,;11 not hear thee, then take with thee one or two morc, that in the mouth of two 
or three ,,;tnesses every word may be t'stabli~herl." Now if in the mouth of two or three 
witnesses God will establish eve~' word. why do w(' look for thc truth in duhious ('ases from 
the evident-e of more than two or three witnesses? No one can lay better or other foun
dation than our Lord hath laid. This is what in some measure makes me hesitate concerning 
the proceedings according to the laws of England in matters of proof; wherefore I desire 
your answer to this objection.' Chancelwr.· 'The laws of England, sir, do not contradict 
these passages of Scripture for which you seem to be so con('Crned; though they pursue 
a method somewhat different in coming at and discovering the truth. . . . If the testi
mony of two be true, 'a fortiori' the testimony of tweh'e ought rathcr to be presumed to 
be so. The nile of law says "the more always contains in it that which is less." ~4 ••• 

IThe law of England) never deeides a cause only by witnesses. when it can be decided by 
a jllry of twelve men, the best and most effectual method for thc trial of the tMlth, and in 
which respect no other laws can compare \\;th it.' ... Prince.' 'I am com;nced that the 
laws of England eminently excel, beyond the laws of all other countries, in the: case you have 
been now endeavoring to explain. And yet I have heard that some of my ancestors, kings 
of England, have been so far from being pleased ,,;th those laws that they have been i:Jdus
trious to introduce and make the civil laws a part of the constitution, in prejudice of the 
common law. This makes me wonder what they could intend or be at by such behavior.''' 

1696, Vaughan'., Trial, 13 How. St. Tr. 485,535, treason upon the high seas; 25 it was 

23 This(acthasbeen(ullynotic~dante, §§1364. trial was had, substituting the jury trial (or 
1Roo; thedemonstrationhn.~bc('nmadeinThay- trial by the civillnw, was pa86Cd chiefly (or the 
f·r's Preliminary Treatise on Eyidence, 137-1 iO. very purpose of avoiding the latter's numerical 

2< Here hc names the instanccs of "trial" by rules; see the preamble to St. 27 H. VIII, c . .( 
witnesses without jury. in admirnlty, ctc. (1535); St. 28 H. VIII. e. 15; Hawkins, PI. 

:1$ Apparently the statut~ under whi~h this Cr., b. 1. c. 3i. § 3; 1'.31, § 12. 

301 



• 

§ 2032 SYNTHETIC RULES [CluP. LXIX 

argued that the admiralty trial under the civil law was the proper one. L. C. J. HOLT: 
"There needs not two witnesses to prove him a subject [of the King!; ••• Our trials by 
juries are of such consideration in our law that we allow their detcl'Iuination to be best and 
most advantageous to the subject; and thereforc less evidence is required than by the civil 
law. So said Fortesque in his commendation of the laws of Engla.nd." Dr. Oldish: "Be
cause the jury are witnesses in reality, according to the laws of England, being presumed 
to be 'ex vicineto'; but when it is on the high and open seas, they are not then presumed 
to be 'ex vicineto', and so must be instructed according to the rules of the civil law by 
witnesses." 26 

That this was the actual and only reason for rejecting the numerical 
system is further to be seen in the circumstance that wherever the common 
law had preserved a "trial by witnesses," i. e. a determination by oaths 
made directly before the Court without the intervention of a jury, there the 
numerical system was found in force, not in an elaborate form, but in its 
fundamental notion that one witness alone was not sufficient. "The laws 
of England," said Sir John Fortescue, "like\vise affirm," with the civil law, 
"that a less number than two witnesses shall not be admitted as sufficient" 
in cases where a jury is not used. This was, indeed, the accepted tradition 
for "trial by witnesses" made directly to the Court in the manner of the 
civil and ecclesiastical law. There has been some difference of opinion as 
to the kinds of issue in which this was the proper mode of trial; 27 but there 
seems to be no doubt that whenever it was the proper mode, the witnesses 
must be at least two in number.28 Moreover, when the classical commen
tators refer to the rule for this mode of trial, they expressly point out as 
the reason fer the distinction the fact that the jurors are themselves also 
wi tnesses. 29 

This reason, then, the different nature of the jury as a tribunal, was 
the reason for the failure of the numerical system to find a place in our 
common-law rules of Evidence.3o 

• See also the arguments of Brook and twelve men, there the judgment is not given 
Atkins, in Reniger ~. Fogossa (1551), Plowd. I, upon witnesses or other kind of evidence, but 
12; Sir Matthew Hale (ante 1680), History upon the verdict, and upon such e\'idcnee as is 
of the Common Law, e. 12. given to the jUry they give their verdict ") ; 

Burke, with his usual acumen, pointed out 1726, Gilbert, Evidence, 151 ("for one man's 
this feature of the history in his disquisition on affirming is but equal to another's denying, 
Evidence, in the Report on Warren Hastings' and where there is no jUry to discern of the 
Trial, in 1794 (31 ParI. Hist. 330). credibility of the ~itnesses, t:lCre can be 

11 See Thayer, Preliminary "reatise on no distinction mnde; . . . thnt must be 
Evidence, 17-24; Best, Evidence, §§ 612-614. left to the determination of the neighbor-

2S Ante 1726, Gilbert, E\;dence" 151 (stating hood "). 
as an exception the case of a ba$rd's mother 30 Remarkable light is thrown on this, the 
charging the father); Best, ubi Isupra; 1807, inherent incompatibility of the jury system and 
Wambaugh v. Schenck, 1 Penningt. 229, the numerical system, by the debates in the 
aembk (dower; trial by witnesses before the French Constitutional Assembly of 1791, on 
Court without jury). the proposal to introduce trial by jury; the 

2t 1629. Coke upon Littleton, 6 b C" It is to arguments turned on this very point, nnd in 
be knowne that when 11 trial is by witnesses, consequence the numerical rules were abolished 
regularly the affirmative ought to be proved by (Esmein, Hist. de 111 procedure criminelle, 431, 
two or three witnesses, as to prove a summons 433, 437, 510). In 1804, when trial by jury 
of the tenant, or the challenge of a juror, and arose for reconsideration in the Council of 
the like. But when the trial is by verdict of Stnte, the BI1me arguments recurred. 
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6. It remains only to ask why this question did not come up (or practical 
settlement earlier than the 16OOs? Why was not the contrast between the 
ecclesiastical system and the common-law system forced to an issue before 
that comparatively late period in the history of jury trial? The jury had been 
in general use for at least three hundred years, and the ecclesiastical courts 
had had an even longer career in England. Why had not the attempt been 
earlier made to introduce the witness-rules of the latter into the procedure of 
the former? 

The answer is, simply, that there had before then been no witnesses 
to whom the ecclesiastical rules could be claimed to apply. It is per
fectly well established that the extensive and habitual use of witnesses, in 
the modern sense, does not appear until the 1500s; 31 and it may be sup
posed that all through the 1500s the increase of importance in the witnesses' 
function, and the relative quantity of the information supplied by them as 
compared with that supplied by the jurors' OW11 knowledge, was but of slow 
and gradual growth. In the previous history of the jury, and until this 
period of 1500-1650, there would be no suggestion of an analogy to the sit
uation in the civil-law courts; or, if the suggestion were made (as by Fortescue 
in the 1400s), it would be answered that there were in the jurors themselves 
more than the needed number of witnesses. But as the function of the jurors 
became more sensibly and markedly that of mere triers, or judges of fact, 
proceeding chiefly upon the evidence of witnesses in the modern sense, the 
analogy of the situation to that of the ordinary civil-law judge would be 
fully perceived, and the propriety of applying the numerical s~'stem to the 
testimon~r upon which the jury now chiefly depended could fairl~' be claimed. 
This situation did not sensibly exist before the 1600s; and it was therefore 
not until that century that the question came to be pressed for practical 
solution. 

In the matter of time, one more interesting consideration remains to note. 
If the change of the earlier conditions of jury trial had come about more 
rapidly, if before the 1500s the jurors had ceased to be also witnesses, and 
had come to decide chiefly upon tlle testimony of produced \vitnesses, the 
numerical system might after all have been grafted into our body of evidence
rules. The jury would then have been mere judges of fact, obliged to depend 
upon others' testimony and to weigh accurately its worth, while the popular 
quantitati"e conception of testimony would still have been in full force; 
there would thus have been every reason to expect the enforcement for juries 
of the general notions of testimony which were still in vogue among the com
mon-law judges and the people at large. This is, to be sure, only one of those 
contingencies which can easily be reconstructed in imagination; 32 but it ilIus-

31 This has been already noted ante. § 1364; Professor Brunner's ac~ount of the fate that did 
it ill fully expounded by the jury's historian befall in FrancC', when one of the fOrDlS of jUry 
(Thayer. Preliminary Treati>IC, 122-132). trial 'the enqlll!te par turhe,' ennsisting of 

n That this possibility, however imaginary, ten men came. in the course of its his-
iti by no means fanciful, may be seen from tory, into competition, with the ecclesiastical 
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trates at any rate the radical extent to which our common-law rules of Evi
dence have been fundamentally affected by the nature of the jury tribunal 
and by the condition in which its steps of historical progress happened to 
place it at a given period. 

7. There did come into our law, however, sooner or later, a few specific 
rules of the numerical sort, all of them being of the simple type that declares 
a single witness insufficient and requires additionally either a second witness 
or corroborating circumstances. Some of these namely, the Chancery rule 

• 
requiring two witnesses to overcome a denial on oath, the rule requiring two 
witnesses to a will of personalty, and the rule requiring two witnesses to a 
cause for divorce existed only in the practice of the ecclesiastical courts or 
that of chancery founded upon it; and wherever they came over into Amer
ican common-law courts, they were direct borrowings. Others, namely, the 
rule requiring an accomplice or a complainant in rape, or the like, to be cor
roborated, are either express statutory inventions or plain judicial creations; 
in either case modern innovations, as well as local in the United States, and 
not a part of the inherited common law. There remain two specific rules
the rule in treason and the rule in perjury which do come down to us as 
inheritances; and though these also are in strictness not common-law rules, 
the one being statutory in origin, and the other an indirect grafting from 
the ecclesiastical law, yet their roots go some distance back in our law, and 
their history can be understood only in the light of the general survey just 
made of the history of the numerical system. The growth of these two rules 
may better be examined later in treating of their present scope. 

§ 2033. Policy of the Numerical System. The numerical system of re
quirements dominated for many ages the law of Continental Europe. Though 
its domination may be attributed historically to its harmony with merely 
primitive notions and to a system lacking jury trial, still its wide prevalence, 
even into modern times, entitles it to respectful consideration, and obliges 
us to ask whether anything can be said in favor of it as a system, or in favor 

6ystem: Schwurgerichte. cd. 1872. p. 393: 
.. The 'enqu~te par turbe' occupied a wholly 
exceptional position in relation to the principles 
which dominated French proof methods after 
the 13OOs. The contrast between them lay in 
thir;, that in other cases [than trial by 'cnqu~te') 
two witner;ses sufficed to prove a fact [to the 
judgej. These two. however, were examined 
individually. while the 'turbe' gave their 
verdict with a single uttel·ance. . .' A way 
was therefore BOught to bring this institution, 
now become alien, into harmony with the 
prevailing doctrine of proof. The 'turbe' was 
now treated. for purposes of procedure, &II a 
flingle person, and the verdict of the 'turbe' 
was cOllllidered as equivalent to the assertion of 
a single witness. But since proof by witnel!Bes, 
according to the well-known ecclesiastical rule 
required at least two concurrent it 

was preseribed. in 14fl8. by the Ordinance of 
Bloir;, art. _3, that for proving a custom [the 
chief issue for which the 'turbe' was usedl. 
two agreeing verdicts of • turbes' Mould be 
necessary. . . . Whereas formerly the saying 
ran, 'A" turbe "iis equi\'a\entto two wltnee5C8,' 
henceforward it went, 'A" turbe" is equivalent 
to but one witness.' Each' turbe' consulted 
hy itself and gave a separate verdici; to effect 
~ roof, both 'turbes' must agree. • • • After 
t lis change, the 'enqu~te par turbes' sur
dved Bome two centuries. though 
only slight practical importance.... By 
tit. 13. art. 1, of the Civil Ordinance of 1667. 
the 'enquMc par turbes' was aholished; and 
thuB disappeared from French legal life the 
proof-method in which had been longest 
preserved the fOlm of French 'enqul!te' 
nsarest related to the jury." . 

• 
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of specific rules resting on its principle. The circumstance, too, that by 
modern statutes many such rules have been introduced into our own law, 
and are still in force in many jurisdictions, makes it for us a living question, 
and not merely a subject of academic or historical interest. 

(1) As for the system in gross a highly developed body of rules in 
which for varying situations a varying number of witnesses are required and 
the value of every witness' testimony is reducible to definite numerical units 
or halves or quarters, for sueh a system nobody at the present day finds 
anything to be said. The probative value of a witness' assertion is utterly 
incapable of being measured by arithmetic. All the considerations which 
operate to discredit testimony (ante, §§ 875-1144) affect it in such varying 
ways for different witnesses that the net trustworthiness of each one's testi
mony is not to be estimated, either in itself or in reference to others' 
testimony, by any uniform numerical standard. Probative effects are too 
elusive and intangible for that. The personal element behind the assertion is 
the vital one, and is too multifarious to be measured by rule. "Testimony," 
as Boyle well f!aid, "is like the shot of a long-bow, which owes its efficac~' 
to the force of the shooter; argument [i. e. circumstantial inference] is 
like the shot of a cross-bow, equally forcible whether discharged by a 
giant or a dwarf." I The cross-bow notion of testimony . the notion that 
one man's shot is as forceful as' any other man's " can find no defenders 

• 

to-daJ,.2 
(2) But there may be, here and there, specific numerical rules which may 

have something to say for themselves; and the question thus arises whether 
we are to go to the extreme of repudiation, and lay down the proposition 
that no such rules can be sound, that there is no virtue in any rule based 
on mere numbers or on technical corroboration. Practically, for us, this 
reduces itself to the question whether a rule declaring a single witness in
sufficient can in an~' event be a sound one. Xowhere to-da;y, in our law, is 
any other rule, based on the numerical principle, contended for; but this 
specific rule does find wide acceptance in many instances and jurisdictions. 
Even though in specific situations a rule of that sort may seem useful, still 
there must first be settled the larger and general question whether such a 
rule can eyer be a wise one. If the numerical principle as a whole is based 
on a fallac~', a b;ygone conception of testimony, then can any rule based on 
mere numbers be justified? 

The argument in favor of the utility of such a rule. declaring a singJe 
witness insufficient has nowhere been better put than in the following 
passage, from a notable trial: 

§ 2033. t Quoted in 8 How. St. Tr. 1041. 
2 For a scathing criticism of the system of 

"half-proofs." as it continuod in some Conti
nental countries as late liS 1850. see Dr. Francis 
Lieber's Civil Liberty and Self-Government. 
App. III. 

For the point of view of modern psychology 

as applicable to argument before the jury 
(not the rules of Admissibility). sec the mate
rials collected in the present author's" Principles 
of Judicial Proof, as given by Logic. Psychol
ogy. and General Experience. and illustrated 
in Judicial Trials" (1913). pas8im. 
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1683, Algernon Sidney'8 Apologia, !) How. St. Tr. 916, 927 (arguing against the rule 
then obtaining that the two treason '~;tnesscs might testify to different overt acts): .. I 
must ever insist upon the law of God given by the hand of Moses, confirmed by Christ 
and his Apostles. whereby two witnesses are necessarily required to every word and every 
matter. . . . The reason of this is not because two or more evil men ma~' : . .>t be found -
as appears by the story of Susanna; but because it is hard for two or more so to agree upon 
all circumstances relating unto a lye as not to thwart one another. And whosoever admits 
of two testifying several things done or said in several times or places conducing as is 
said of late unto the same ends. destroys the reason of that law, takes away all the defence 
that the most innocent men can have for their lives, and opens a wide gate for perjury by 
taking away all possibility of discovering it." 

The argument in answer has more than once been set forth by eminent 
thinkers on the law of Evidence. It is in brief this: Conceding the occasional 
dangers of trusting a single witness, a curative rule requiring two witnesses, 
or formal corroboration of a single witness. is not sufficiently efficacious to 
overcome the new dangers and disadvantages which are thereby introduced: 

1827. Mr. Jeremy Bentham, Rationale of Judicial E"idence, b. IX, pt. VI, c. I, § 1 
(Bo~Ting's ed., \'01. VII, p. 521): "And after all, what is it worth? In the multitude of 
counsellors, says the proverb, there is safety; in the multitude of witnesses there may be 
some sort of safety, but nothing more: it is hy weight, full as much as by talc, that witnesses 
are to be judged. 'Pondere. non num'~ro.' From numbers (the particulars of the case 
out of the question) no just conclusion can be formed. Nothing can be weaker than the 
best that can be derived from numbers. In many cases. a single witness, by the 
simplicity and clearness of his narrative, by the probability and consistency of the inci
dents he relates. by their agreement with other matters of fact tOO notorious to stand in 
need of testimony, a single witness (especiaiiJ ' if situation anrl character be taken into 
account) will be enough to 3tamp conviction on the most reluctant mind. I n other instances, 
a cloud of witnesses, though all were to the same fact, will be found wanting in the balance. 
There is no man conversr.mt with the business of the bar, whose experience has not presented 
him with instances of dozens of wit.nesses opposed to each other in the same ('ause, line 
against line, and who~;e testimony has been of such a nature, that (howsoever it may have 
been in regard to mendacity) falsehood must have been on one side or the other ••.. I do 
not mean to insinuate (it would be absurdity to insinuate) that the requisition of a second 
",;tness adds nothing to the against perjury. ~o doubt but that, the greater the 
number of witnesses you require, greater the security against perjury. All I contend 
for is, that that security (be it greater or less) is not so necessary as that you should pay 
so great a price for it as you do pay, and must pay, by the licence you thereby grant to com
mit the crime ill the presence and with the aid of anyone. 'Reason,' says :\fontesquiclI, 
, two witnesses: because a witness who affirms, and a party accused who denies, 
makes assertion against assertion, and it requires a third to turn the scale,' this, by way 
of proof of the proposition immediately preceding: 'The laws which cause a man to 
perish upon the deposition of a single witness, are fatal to liberty.' This observation, short 
as it is, teems with errors .... 'Fatal to liberty?' What means liberty! What can be 
concluded from a proposition. one of the terms of which is so vague? 'What my own mean
ing is, I know; and I hope the reader knows it too. Seclirity is the political blessing I have 
in view; security as against malefactors, on one hand, security as against the instruments 
of govemment, on the other. Security, in both these branches of it, is the benefit, the 
making due provision for which, in the case in question, is the object of these inquiries. 
Where two ,,;tnesses have been required, the principle of determination is obvious enough: 
it has been the fear of giving birth to the conviction and punishment of innocent persons, 
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if in each case the testimony of a single witness were held sufficient. Engrossed by the view 
of this dan~r, the attention has overlooked the so much greater danger on the other side. 
• . . The giving security to the innocent, is the object and final cause of this ill-<!Onsidered 
scruple. Of ~·hat description of the innocent? Of those, and those alone, to whom, by 
false testimony, it might happen to be subjected to prosecution in a court of justice. On 
the other hand, those to whom. in consequence of the licence granted by this same rule, 
it might happen, and (if the rule were universally known) could not but happen, to suffer 
the same or worse punishment at the hands of malefactors, are altogether overlooked. 
The innocent who scarcely present themselves by so much as scores or dozens, engross the 
whole attention, and pass for the whole world. The innocent who ought to have 
themselves by millions, are overlooked, and left out of the account." 

1806, Mr. W. D. Evan.'!, Notes to Pothier, II, 231 (commenting also on the sa~ing that 
a law allowing one witness alone is "fatal to liberty"): "It might perhaps be said with 
greater justice that the absolute and indiscriminate exclusion of a single witness in every 
capital case would, if not fatal, at least be dangerous to security, as the opportunity 
of a solitary situation would enable a miscreant to perpetrate a robbery or a rape with 
impunity, however respectable the character or the person who suffered the violence, and 
however assured by previous knowledge of the identity of the defendant. The supposed 
equality between the denial of the accused and the testimony of the witness is merely fanci
ful, unless it can be asserted that there is an equal inducement to make a false accusation 
for the purpose of destrojing an individual with whom there is no previous animosity, and 
to deny the commission of a crime for which a party is justly liable to undergo punishment, 
. between (as I have seen it observed in a publication of Mr. Christian) a person who by 
his falsehood has everything to lose and nothing to gain, and one who has everything to gain 
Ilnd nothing to lose." 

1849, Mr. W. },f. Bcst, E"idenc!C, §§ 59i-601: "Those who take the chil-le~< view con
tend that it is dangerous to allow a tribunal to act on the testimony of a single witness, 
since by this mcans any person, evcn the most vile, can swcar away the liberty, honour, 
or life of anyone else; they insist on the undoubted truth, that the chance of diserepancy 
between the statements of two ialse witnesses, when examined apart. is a powerful pro
tection to the party attacked. . • . Now we are by no means prepared to deny that under 
a system where the decision of all questions of law and fact is intrusted to a single judge, 
or in a country where the standard of truth among the population is very low, such a rule 
may be a valuable security against the abuse of power and the risk of perjury; but it is 
far otherwise where a high standard of truth prevails, and facts are tried by a jury directed 
and assisted by a judge. Add to this, that the anomaly of acting on the testimony of one 
person is more apparent than real; for the decision does not proceed solely on the story 
told by the witness, but on the moral comiction of its truth, based on its intrinsic proba
bility and his manner of giving his evidence. And there are few cases in which the decision 
rests even (In circumstances alone; they are usually corroborated by the prESump
tion arising from the absence of counter-proof or e}'planation, and in criminal cases by the 
demeanour' of the accused while on his trial. • • . Still, however, on the trial of certain 
accusat:uns, which are peculiarly liable to be made the instruments of persecution, oppres
sion, or fraud, and in certain of preappointed e\idence (where parties about to do 
a deliberate act may fairly be required to provide themselves ~ith any reasonable Dumber 
of witnesses, in order to give facility to proof of that act), the law may with advantage relax 
its general rule, and exact a higher of assurance than could be derived from the testi
mony of a single "itness. Cases, too, must now and then, though extremely seldom, occur, 
in which the grossest injustice is done by giving credence to the story of a single witness. 
. . . On the other hand, however, as the requiring a plurality of witnesses clearly imposes 
an obstacle to the administration of justice, especially where the act to be proved is of a 
casual nature, - above all, where, being in violation of law, as much clandestinity as pos
sible would be observed, it ought not to be required without strong and just reason. 
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Its evils are these: 1. It offers a premium to crime and dishonesty: by telling the murderer 
and felon that they may exercise their trade, and the knave that he may practise his fraud, 
with impunity, in the presence of anyone person; and the unprincipled man that he may 
safely violate any engagement, however solemn, contracted under similar 
2. Artificial rules of this kind hold out a temptation to the subornation of perjury, in order 
to obtain the means of complying with them. 3. They produce a mischievous effect on 
the trihumJ, by their natural tendency to react on the human mind; and they thus create 
a system of mechanical decision, dependent on the number of proofs, and regardless of their 
weight •••• On the whole, we trust our readers \\ill agree v.ith us in thinking that any 
attempt to lay down a unirersal rule on this subject which shall be applicable to all countries, 
ages, and causes, is ridiculous; and that, although 50 far as this country is concerned, the 
general rule of the common law that judicial decisions should proceed on the intelligence 
and credit, and not on the number· of the witnesses examined or documents produced in 
evidence is a just one, therc are cases where, from motives of public policy, it has been 
v.isely ordained otherwise." 3 

What we must conclude, then, is that our whole presumption should be 
against any specific rule requiring a number of witnesses, or corroboration of 
a single witness; that such arbitrary measurements are likely to be of little 
real efficacy and to introduce disadvantages greater than those which they 
purport to avoid; and that therefore any such rule, when advanced for a 
specific issue .. for example, treason or perjury or for a specific witness -
for example, an accomplice or a rape-complainant must justify itself by 
experience as overwhelmingly lllieful and efficacious. 

The readiness of the modern American professional mind to cling to rules 
formally requiring corroboration is due mainly to the natural desire to pro
tect the litigants from the unrestrained and inexperienced mental processes 
of the jury. But the true way to afford thls protection is to empower the 
judge to comment on the testimony. Restore to general practice this time
honored and orthodox function of the judge (po,~t, § 2551); and there will be 
neither need nor demand for the abstract mechanical rules of number or of 
corroboration. 

§ 2034. General it Inciple; One Witness lila)' Suftice; An Uncontradicted 
Witness need not be Believed. The common Jaw, then, in repUdiating the 
numerical system, lays down four general principles: 

(1) Credibility does. not depend on number8 of witnesses.1 Therefore: 

3 When Napoleon abolished for the Rhine 
province the number-rules of the civil law, he 
stigmatized their weakness in this epigram: 
"Thus one honorable man by his testimony 
could not prove a single rascal guilty; though 
two rascals by their testimony could prove 
an honorable man guilty" (Bonnier, Trsite 
des Preuves, cd. 1888, § 293). "The Turkish 
Law rigidly holds every person to prove all 
the facta of his case by two Turkish witnesses, 
which makes the dealing (with a view of dis
pute) extremely difficult. • • • Nay, a mer
chant [of England] there will directly hire a 
Turk to swear the fact of which he knows 
notbing; which the Turk doth out of faith he 

hath in the merchant's veracity; and the 
merchant is very safe in it, for. without two 
Turks to testify, he canliot be accused of the 
Bubornation. This is not, as here [in England]. 
accounted [by the English merehant6] a 
villanous subornation, but an ease uncer an 
oppression, and a lawful means of coI!ling into 
a just right" (Roger North's Life of Sir Dudley 
North. 1744, p. 46). 

§ !.I034, 1 This is the underlying principle 
for all the ensuing citations. 

It comes to light again in the doctrine about 
the jury's measure of proof by preponderance 
0/ e1Jidence (post. § 2498). 
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(2) In general, the testimony of a single u'itnes8, no matter what the issue 
or who the person, may lcgally 8'UjJicc us el~idellcc upon which the jury may 
found a t'erdict.2 

(3) Conversely, the mere aS8ertion of any witness does not of itself need 
to be believed, ercn though he is unimpeached in any manner; because to 
require such belief would be to give a quantitative and impersonal measure 
to testimony· 3 • • 

2 The English authorities have already been 
given in § 2032. ante; that the principle is 
rarely mentioned does not affect its actual 
acceptance. United States: Codes: Cal. C. C. p. 
1872. § 1844 (" The direct evidence of one wit
ness who is entitled to full credit is sufficient 
for proof of any fact except perjury and 
treason "); Mont. Rev. C. 1921. § 10505; 
P. R. Rev. St. & C. 1911. § 1386 (like Cal. 
C. C. P. § 1844); Or. Laws 1920. § 702 (like 
Cal. C. C. P. § 1844. adding a third exception 
for" usage ") ; Judicial Opinions: 1889. 
Fcngar v. Brown. 57 Conn. 60. 17 At!. 321 (" U 
the jury believe the statcment of a witness, 
there is no rule of law forbidding them to found 
their verdict upon it. though the witness stands 
alone and his tl'stimony is opposed to that of 
others "); 1909. Catchings I). State. 6 Ga. 
ApI'. 790. 65 S. E. 815; 1910. Hudgins I). 

State. 7 Ga. App. 785. 68 S. E. 336 (two v.it
ncsses against one); 1904. St. Louis & O. R. 
Co. r. Union T. & S. Bank. 209 Ill. 457. 70 N. E-
651; 1904, Indianapolis St. R. Co. I). Johnson, 
163 Ind. 518, 72 N. E. 571 ("The preponder
unce of evidence docs not depend upon tho 
number of witnesses"; citing cases); 1915, 
Vivian Collieries Co. v. Cahall, 184 Ind. 473, 
110 N. E. 672 (numerical theory rl'pudiated); 
1868, Callanan 1'. Shaw, 24 Ia. 440, 444 (quoted 
l$1,pra); 1909, State I). Blount, 124 Ln. 202, 50 
::lo. 12 (murder); 1909, Nutting I). Watson, 
S,1 Nebr. 464, 121 N. W. 582 (horse); 1911, 
l\Iarzulli v. Metropolitan L. Ins. Co., 81 N. J. L. 
!G6, 78 Atl. 1051; 1866, Gould v. Safford. 39 
Vt. 498, 505. 

The follov.ing codes state the general prin
ciple in broader form; A.laska: Compo L. 
1913, § lW5 (like Or. Laws 1920. § 868); 
Cal. C. C. P. 1872, § 2061, par. 2 (the Court i.~ 
to instruct the jury" that they are not bound 
to decide in conformity "ith the declarations 
of any number of witnesses, which do not 
produce conviction in their minds, against a 
less number or against a presumptiontor other 
('vidence satisfying their minds "); Ga. Rev. 
C. 1910. § 5732 (the trihunal "may also eOIl
sider the number of v.itnesses, though tho 
preponderance is not necessarily with the 
Ereatcst number"); ,Mont. Rev. C. 1921, 
§ 10672, par. 2 (lih Cal. C. C. P. § 2061); 
Or. Laws 1920, ~ 868 (iii,,! Cal. C. C. P. § 2061). 

In Quebec. 'I\'her~ t-he French Civil Code is 
the basis of law, the numerical principle is 
repudiated; 1921, Mvntreal Tramways Co. ~. 
Sofia, 62 D, L. R. 454. QUe. 

In Porto Rico, where the Spanish Civil 
Cede is the basis, the numerical principle is 
repudiated; P. ll. Rev. St. C. 1911, § 1530 
(like Cal. C. C. P. § 2061); 1914. Rosado I). 

Ponce R. &: L. Co., 20 P. R. 528. 536 (statute 
applied). 

In the Philippine Islands. the rule requiring 
two v.itnesses, if it W!lS ever in force, was 
abandoned by the time of American juris
diction: 1902, U. S. 1'. Cabe,''! P. I. 265 (mur
der; the fact that" only one \\itness testified" 
to the killing, held not an obstacle to cOU\'ic
tion under the circumstances); 1903, U. S. to. 
Dacotan, 1 P. I. 669 (rob~ry); 1905, U. S. I). 

Santiago, 4 P. I. t38 (robbery); 1910. U. S. 
t'. Sy Qningco, 16 P. I. 416 (opium offence); 
1911, U. S. 17. Mondejar. 19 P. I. 158 (rob
bery) : 1912, Moncada v. Cajuigan, 21 P. I. 184 ; 
1915. U. S. to. Claro. 32 P. I. 413, 421; 1916, 
U. S. I). Lopez Quim Quinco, 33 P. I. 239; 
1917. U. S. I). Olais, 36 P. I. 828 (assault). 

In some jurisdictions is found occasionally 
a statement that one witne58 suffices i/ not 
contradicted; for example. 1897, Southwest 
Ya. M. L. Co. r. Chase, 95 Va. 50, 27 S. E. 826; 
but this is merely a piece of careless heterodoxy. 

There is a peculiar and absurd qui bble in 
lVisconsin, used to clarify the jury's mind in 
instructing them as to the preponderance of 
proof (post, § 2498): 1905, Garske V. Ridge
ville, 123 Wis. 503, 102 N. W. 22 (the trial 
Court charged that the preponderance .. is not 
to be determined by the number of \\itneSBCs on 
either side, or by the number of witnesses on 
any particular material point"; this is held 
erroneous, by weird logic). 

The following dispatch illustrates the 
possihilities of the numerical principle: 

"Fort Worth, Texas, March 22 (Houston 
Post Special). ~'I tells you dem thousand 
poun's of v.itness am too much for mah case,' 
said Jack Bell, charged with aggravated as
sault, to which he had pleaded not guilty 
Saturday when he was confronted 'lith three 
of the State witnesscs, whose combiner.! weight 
was over a thousand pounds. 'I figgured mah 
case was purty stout, but it sho looks weak ter 
me. boss. Je8 change dat plea to KUilty,' 
Jack said as he vieweC: the preponderance of the 
e\idenee. The three v.itnesscs were three 
negro women weighing over 300 pounds each. 
The negro was fined 525 and costs. " 

l 1899, Lee Sing Far V. U. S., 35 C. C. A. 327, 
94 Fed. 834, 839 (collecting authorities); 
1920, Fire Ass'n of Philadelphia v. Mechlowitz, 

309 



§ 2034 SYNTHETICR ULES [CHAP. LXIX 

]868, BECK, J., in Callahan v. Shaw, 24 Ia. 441. ·1 l-1 (disapproving an instruction "that 
no important fact can be proved without at least the testimony of one credible and unim
peached witness"); .. It is irripossible, from the nature of things, for the law to provide 
rules which shall detemline the quantity or aJllount of evidence necessary to establish a 
fact in judicial proceedings. There can be devised no standarcl no unit of measurement, 
whereby we may detel'mine just what measure of evidence shall be rt.'quireti to prove a fact 
in issue. To sa~' that one credible witness is ne<'cssa~', is a very unsatisfactory and indefi
nite rule indt.>cd. As a matter of fact, evidence call usually be brought hefore a jury only 
through the medium of huml1n testimony; there must, of ne<'cssity, be a witness, or one 
standing in that position. through whom the fact can be brought to the mind of a court or 
jury .... There must be, then, in most cases, to establish a fact, a witness, whether that 
fact be important or unimportant. But this nile gives no measure for the quantity of 
evidence, for knowledge, intelligence, qualities of memory, and all other attributes that 
make up ability, together with those 1I10ral qllalitit'S which constitute credibility, are most 
unequally united in men, so that one possessing all the attributes of ability and credibility 
in the highest negree, and so known to the tribunal before whom he testifies, would, in his 
evidence, outweigh I1n indefinite number of witnesses who possess the same attributes in 
the lowest degree. It is also true, that a witness, in order to prove a fart by his evidence, 
must be credible he must be such a witness as will be entitled to receh'c the belief, the 
faith of others. But here again, from the very nature of the rase, there are indefinite de
grees in this character we call credibility. One may possess it in the highest degree, another 
in the lowest. It follows, therefore. that when e\"idence is weighed, to determine whether 
a fact has been proven thereby, all the qualities going to make up what is termed ability 
and credibility to a witness must be fully considered in order to arrive at a truth. And 
who shOuld so weigh and consider these qualities? :\lost evidently the jury. The Court 
cannot discharge this duty for them, because the ve~" opinion which they may forlll upon 
these questions of ability and credibility in truth determines their finding ..•. If the 
witness, from want of intelligence. or from any other cause, is incompetent under the rules 
of law, the Court ,,,ill not permit him to testify; but when the evidence of the witness is 
before the jury, all questions of credibility are for them, and for them alone." 

1901, l\-L\HSUALL, J., in Bourda v. Jones, 110 Wis. 52,85 N. W. 6il; "It is not infre
quently supposed that a sworn statement is necessarily proof, and that, if uncontradicted, 
it establishes the fact involved. Such is by no means the law. Testimony, regardless 
of the amount of it. which is contrary to all reasonable probabilities or conceded facts
testimony which no sensible man can believe goes for nothing; while the evidence of a single 
witness to a fact, there being nothing to throw discredit thereon, cl1nnot be disregarded." 

(4) As a corollary of the first proposition, all rules requiring two witnesses, 
or a corroboration of one witness, are exceptions to the general principle. 

2 C. C. A .• 266 Fed. 322; 1904. Bradley~. 1908. Bearse v. Mabie. 198 Mass. 451. 84 N. E. 
Gorham, 77 Conn. 211, 58 At!. 689; 1906, 1015; 1917. Nydcs 11. Royal Neighbors. 256 
Alexander v. Blackman. 26 D. C. App. 541, 544; Pa. 381. 100 Atl. 944. 
1904,iHallscr v. People, 210 TIl. 253, 71 N. E. This loose and futile but not uncommon 
416; 1905. Chicago Union T. Co. 11. O'Brien, heresy that an unimpcached or uncontradicted 
219 Ill. 303, 76 N. E. 341 (there is no pre- witness must be believed is illustrated in the 
sumption "that an unimpeached witness has following opinions: 1905, Keene ~. Bohlin, 40 
tcstified truly, und such instructions infringe Wash. 505, 82 Pac. 88·1; 1908. Larson 11. Glos. 
upon the province of the jury to determine 235 Ill. 584. 85 N. E. 925 (with Borne variation). 
the credibility of the witnesses"); 1915, 8tiIl less is there Ilny presumption thllt a 
People I). Dayis. 269 Ill. 256. 110 N. E. 9; contradicted wi· r ~8S Bpeaks truthfully: 1908. 
1909, Arnd v. Aylesworth, 145 Ia. 185, State I). Hah"ors,'n, 103 Minn. 265, 114 N. W. 
1:!3 N. W. 1000; 1921, McDonald v. Yellow 957 (good opinion by Elliott. J.). 
'l'lIxicab Co., 192 Ia. 1183,184 N. W. 291 (auto- For further notice of the fallacy that an 
mobile injury); 1908. Lindenbaum 11. N. Y. uncontradicted witness must be believed. see 
N. H. & H. R. Co., 197 Mass. 314, 84 N. E. 129; anu. § 1012, post, § 2498. 
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To these exceptions we now come. In classifying them, the main dis
tinction seems to depend upon whether t.he rule applies to a certain charge 
or issue (i. e. to any and every witness produced to prove that issue), or to a 
certain ldnd of witness (i. e. to that kind of witness only, and to no others, 
irrespective of the issue, or to no others upon the same issue). Accordingly, 
under one group (A) fall the rules affecting the charge or issue of treason, 
perjury, sundQ' crime,~, chancery causes, wills, and sundry ciz)ii causes (post, 
§§ 2036-2054); and under another group (B) fall the rules afl'ecting an 

. accomplice, a complainant in rape, b(Mtarriy, ,Yeductioll, and the like, a defendant 
in divorce, and sundry other kinds of witnesses (post, §§ 2056-20i4). 

A. RULES OF NUMBEH DEPENDING ON TIlE KIND OF ISSUE 

1. Crimina.l Cases 

§ 2006. Treason; (a) History of the Rule. It is clear enough that the rule 
requiring two witnesses to prove a charge of treason was not a common-law 
rule, but had its beginning in the statutes of the 1500s.1 Sir Edward Coke 
at one time ventured to advance the contrary assertion,2 but his pretended 
authorities do not bear him out, and his utterances on this point appear by 
the circumstances to be of not the slightest -.veight.3 There was no instance, 
before the 1(300s, of a rule that the testimony of a single witness called before 
a jury at common law should be insufficient, as the history already exam
ined (§ 2032) amply indicates. 

The rule begins, then, with the statutes of the 1500s; and the chief interest 
of its history lies in the controversy over the supposed repeal of the first 
statute, and in the true apportionment between the political parties of the 
blame of maintaining this repeal. 

• 

§ 2036. 1 1535, Bishop I<'isher's Trial, 1 insistence upon Cobham's testimony, during 
How. St. Tr. 395, 401; 17G2, Foster, Crown his colloquy with Raleigh, supplied a noto
Law, 233 (" It hath been generally agreed, aud rious instance of unbridled forensic brutality 
I think upon just grounds (though Lord Coke and coarseness. But some years l!1ter, in 
hath advanced a contrary doctrine), that at 1629, when Coke had fallen from the favor 
common law one witness WIlB sufficient in the uf his royal master Il.nd WIlB in opposition, IlB 
case of treason as well as in every other capital a champion of popular liberties. he printed his 
case"). Third Institute, and inserted in it a directly 

: 1G29, Coke, 3 lnst. 26 (" It seemeth by contrary IlBsertion (above quoted); making 
the ancient common law one accuser or wit· no allusion to his own former doctrine nor 
nesse was not sufficient to convict 'any person to the repeated judicial decisions since 1555, 

• 

of high treason; ••• and that two witnesses and citing palpably irrelevant passages in 
be required appeareth by our books, and I support of his novel proposition. .. I have 
remember no authority in our books to the gretlt respect," said Lord Redesdale (Banbury 
contrary"). Peerage Case, 1810, App. to LeMarchant'~ 

3 Coke's vacillation in legal tenets,' when Gardner Peerage Case, 4:37). "for the memory 
the interests of partisanship pressed, has often of Lord Coke, but he was too fond •.• of 
been observed upon other points (an instance telling untruths to support his own opinions. " 
is noted posl, § 2550), and the present is merely Professor W. S. Holdsworth has some com
one more instance of his untrustworthiness. ments on these charges against Coke or inten
In 1603, in Raleigh's Trial (2 How. St. Tr. 15, tional misrepresentation of history, in the 
16; quoted ante, § 13(4), Coke as the King'!! essay," The Influence of Coke on the Develo.p
Attorney-General, and on his way to be Chief ment of English Law" (International Con
Justice, illld maintained that two witnesses gress of Historical Studies, London, 1913, 
in treason were unnecessary i his violent cd. Vinogradoff, p. 297). 
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(1) The fir~t statutory provision was that of Edward YI (1547 and 1552), 
by which two witnesscs were declared nccessary,4 The immediate circum
stances leading to this stcp were probably the extreme methods used in some 
of the political trials with which the reign oC Henry VIII had just closed,s 
The law of t,'cason hud been by this monarch, us ne\'cr before, wrested to his 
own personal and despotic ends; and (us Sir James Stephen has acutely 
remarked in another connection 6) the dominant legislator class, who might 
not bave caret! how many a humble subject was unfairly convicted of petty 
thievery, were well alive to the possibilities of treason law, if the rapid turn 
of the political wheel should chance to bring them underneath; and they 
probably were mo\'ed by the thought of self-protection against the future. 7 

As nn expcdicnt for this purpose, it was natural that they should seek aid in 
a role of numbers. The numerical conception of testimony was then still an 
instinctive one among all; the ecclesiastical rules of that sort lay plainly in 
sight, in the spiritual practice; and Il rule of numbers was perhaps not only 
the natural, but to them the only conceivable expedient for providing this 
protection. That this was in fact the source of the rule was at any rate the 
tradition as handed down a century later: 

1680, !.Ami Stllfford'., ('a.,r, T. Raym. 408: "Upon this occasion my lord Chancellor in 
th~ Lords' House was pleased to cummunicate a notion concerning the rcason of two \\it
nesses in trcason, which [reru;on) he said was not .... ery familiar, he believed, and it was 
this: Anricntly, 1111 or most of the judges were churchmen or ecclesiastical persons, a;)d 
by the CIIIUJII law now and thcn in use all over the Christian world, none can be condemned 
of heresy hut by two lawful and credible witnesses, ••• and anciently heresy was treason; 
and Cro'n thCIltl' the parlinlncnt thought fit to appoint that two witnesses ought to be for 
proof of high treason." 

(2) But thc reactionary times of Mary's reign arrived shortly; and the 
followinJ.: stat lite, the foundation of two hundred years' controversy, was 
imlllediatcl~' passed: 

15M, St, I & 2 P. & ;\1. c. 10, § 7j all trials for treason hereafter had "shall be had and 
Ust.J only a('('ordin~ to the due order and course of the common laws of this realm and 
not otherwise." 

• 1547. ~t, 1 Edw. VI, c. 12, § 22 (no per-
80n is to bc iwlil'tNI or urrlugncd for trelL8on, 
pl'tty tn'''SOIl, or lIIi.prision, .. uniellS the SlIme 
o/f,'nd"r or ,,/f.'nd.'rs t,., IlCCUliCU by two suffi
cient and lawful witnclISClI, or shall willingly 
without \'iol"no:" ronfcSlI the Hame "): 1552, 
8t, 5 & 6 Edw. \'1. t'. 11, § 12 (no pemon is to 
be indicted or IlrraignL'tl for treuson, .. unlellS 
the II&ml' o/fcnt!"r or offendcrs be thcreof ac
"used by two IlIwful RI'CUSCrs. which Mid 
accusers at the tilllc of the Ilrruignment of the 
party so ar"lIst'd, if they be theD Ih'ing, shall 
be broul/llt in I>('mon hefcnc the pany 80 nc
rut!t'd and B\,OW Bnd ronintain what they hu\'o 
to uy Bgainst th .. !II1id party, •• unlcs~ the 
IllLid party arrail(lll'd shall willingly without 
violence cOl!fcss the 811mI' "). 

I ProCessor Willis-Bund (State Trials Cor 
Treason, 1879, vol. I, Introd. xxxix) thinkll 
that this statute .. was probably the result of 
such C!l.8I'S a.~ the Marquis of 1':xeter'8 and the 
Earl of Surrey's." }o'or another explanation, 
not essentially different, sec RlI8tcl's Statutes, 
102, as quoted in 1 How. St. Tr. 520, and 
Bishop Burnet, nrguing in the House oC Lortla, 
in 13 How. St. Tr. 537, 752 (quot(.'<i ante. 
§ 1364). 

• History of the Criminal Law, 1,226 (quoted 
ante, § 18,15). 

1 S oticI' that they did not extend the pro
vision to Irdand, where these considerations 
did not apply: 1795, Jackson's Trial, 25 How. 
l't, 'fr, 78:i, 851, 872: 1798, Sheare's Trial, 
26 llow. St. fi. 255. 317. 
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What was the effect of this statute? It did not expressly repeal the stat
utes of Edward; but if the due order and course of trials included the modes 
of proof at a trial, then the new rule of proof introduced by the former statute 
now fell away, and the common-law practice, which made no requirement of 
number, was restored. Such was the judicial construction now put upon the 
new act. Whether it was the correct one need not here be considered in 
detail. Arguments of various sorts have been advanced; 8 the most signifi
cant one to the contrary, perhaps, is that the very next statute, Chapter 11, in 
the same session,9 expressly restored the olel eyiclence-rule (of one witness) 
for petty treason committed by forging the coin of the realm, nnd that the 
Legislature would have used similar express words in Chapter 10, had they 
intended the same thing. 

On the whole, it may be supposed that' the Legislature did intend in 
Chapter 10 to strike hard at treason, and to annul the recent innovation by 
which two witnesses were required. But the important thing is that this 
was the judicial construction of the statute of :\Iary from the \'er~' first, -
beginning within a year after its enactment, and continuing for II century.l0 
This was afterwards forgotten, during the politicnl ascendcne~' of the Whigs, 
after the Revolution of 1688 and during the early 1700s, when CV('Q' reminis
cence of the Stuarts was a dark one and all the doings of their times were 
anathematized. The trials of Sir Walter Haleigh in 10m, and of other noted 
victims of that time, were after the Revolution regarded b~' many as instances 
of unfair and corrupt political oppression by the Stuart judgcs. But time has 
vindicated the judges from such eharges.u Whatc\'er thc~' were or dicl, they 
were lIot in this respect either unscrupulous or corrupt, and they did not dis
tort the law for the pleasure of James or Charles. They merel~' applied, as 
in duty bound, the traditional and long-established construction of the statute 

• The arguments may he found in the fol- treason under St. 25 Edw. III, was there n('(·,1 
lowin~ place8: 1716. Hawkins. PI. Cr. II. c. 46. of accusers at the trial. Uel'311Se it is enacted by 
I 2; 1762, Foster. Crown Law. 237 (arguing the statute of 2 1\1. c. 10. that all trials for 
forciblY for the view that there was no repeal) ; treason shall be held according to the common 
1803. Bast., Pleas of the Crown, I. 128. law only and not otherwise. and the common 

• 1554, St. 1 de 2 P. de 1\1. c. 11, I 3 (all trial of the common law is by jllry and by wit-
trials (or offences ronnected ",ith the coin of nesses and by no accusers"; otherwise for 
the realm mllY be tried" by such like e,idence treason rhllrged under the same act of 2 1\1 .• 
and in such manner and fOim as has been used .. according to an artiC'le contained in the said 
and accustomed within the realm at any time statute at the end tbereoC"); 1.';86. Abington's 
before the first year oC Edward the Sixth") ; Trial. 1 How. 8t. Tr. 1141. 1148; 1651. Love's 
e. 10, 112 (similar); 1607. St. 8 de 9 W. III, TrisJ, 5 How. St. Tr. 43. Some additi.onal 
c. 26, I 7 (similar); these were applied. 6.1 cases reaching the same result. but ~:arim! 
needing ouly one witnellS, in the following only on the history oC the Hearsay rule. have 
Ca&es: 172.'), R. tI. Anstruther. T. Jones 233 been cited anle, § 13&1; the same statute of 
(impairing the coin); 1748, R. r. Gahagan, Edward had provided for conCronting the 
1 Leach Cr. L., 4th I'd. 42 (similar). accused with the two "itnl'S8('s. and thus its 

10 1555, Anon .• Dyer, 132 a, 134 a (" The rep;:al camo into question also in that con-
intent of the Statute 1 de 2 P. de M. c. 10. was nection. So also in the histery oC conCession 
to remove the two accusers and two ",itnl'ssl's" ; law (anle, 1818) the same construction is found. 
approved by the judges; perhaps the sarno 11 Professor Willis-Bund. ill his State Trillis 
case lUI the following): 1556. Anon .• Brooke's for Treason, cited /ItIpra, ha~ demonstrated 
Abridgment, "Corone," 219 (at a conference this for procedure in general and the substan-
of all the justices. it v:as agreed that .. Cor no tive law of treason. 
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of Mary," a construction plainly laid down by the entire body of justices 
from the earliest moment after its enactment. Moreover, this construction 
was not even a mark of the 'l'udor and Stuart regimes as a whole. It con
tinued under the Commonwealth, in the very heat of the passion of over
throw and reform. In the meanwhile, a single statute requiring two witnesses 
for a specific kind of treason had been passed, under a Tudor monarch j l2 but 
during the whole of the century, from 1554 to 1659, under Tudor, Stuart, 
and Cromwell alike, the cunstruction of the statute of Mary was uniform. 
The hostile judgment of the dominant party of the Revolution was merely 
a political dogma. 

(3) Before the end of the first half of the 1600s, however, had come Coke's 
Third Institute, in which he now advanced the view that the statute of :Mary 
had not repealed the statutes of EdwardP His reasoning is apparently that 
the word" trial" in the statute meant merely the mode of decision, i. e. by 
a jury, as contrasted with a decision by judges hearing witnesses without a 
jury. To be sure, the word" trial" bore then that distinction; 14 but it is a 
forced meaning to put upon it in the statute, since nobody had ever thought 
of "trying" treason by witnesses to a judge without a jury (which is what 
the" otherwise" of the statute would mean, according to Coke). :lVIoreover, 
Coke's dictum on this particular point was valueless, for the reasons already 
noticed.1s Ne\Oertheless, his utterance in the Third lnstitute, like every other 
printed utterance of that man of prodigious learning, counted for a great deal. 
Professional opinion began to change, at any rate, not long after this time. 

The change must have been matured before the Restoration of Charles II 
in 1660; for immediately upon the Restoration, and in the Yery first ~oear of 
it, in spite of all the power of the restorers and of their bitter and dominating 
purpose to punish the death of Charles I, and in spite of the large grist of 
traitors upon whom to sate their appetite for revenge, the whole aspect of 
affairs changes. Foremost comes the statute of 1661, the first treason act 
passed after the Restoration, in which the rule of two witnesses is deliberately 
established for all treasons defined ,by that act.IS Next, but equally signifi
cant, came the judicial overthrow" of the century-long construction of the 
statute of Mary. It was now affirmed by the Courts, pnd assumed and prac
tised when not expressly affirmed, that the statute of ,Mary had not repealed 

12 1558, St. 1 Eliz. c. I, § 37 (no person is to 
be arraigned for treason under this act ... un" 
less there be two sufficient witnesses" pro
duced if living andin the rerum). The St. 13 Eliz. 
c. I, hss sometimes been said to make a similar 
provision; but this is a misunderstanding of it. 

u 1629. Coke. 3 Inst. 26 (" for that act of 
1 &: 2 P. &: M. extends only to trials by the 
verdict of twelve men 'de vicineto' ... and 
the evidence of witnesses to the jury is no part 
of the trial. for by law the trial in that case is 
not by witnesses. but by the verdict of twelve 
men. and so a manifest diversity between the 
evidence to a jUry and a tryall by jury"). 

14 Ante. § 2032; Thayer, Preliminary 
Treatise. 17-24. 

1& Supra. note 3. 
I! 1661. St. 13 Car. II. c. I, § 1 (for treasons 

under this section. persons must be "lp.gally 
convicted thereof upon the oaths of two lawful 
and credible witnesses. upon trial. or otherwise 
eonvict~d or attainted by due course of law") ; 
§ 5 (no persons shall be convicted of the treasons 
in this act unless nl'cused .. by the testimony 
nnd deposition of two lllwful and credible 
witnesses upon oath." produced face to face, 
etc .• as in St. 5 de 6 Edw. VI, supra). 
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the statute of Edward; so that two witnesses were now to be required for 
treasons at large. The remarkable thing is that this decision was reached, for 
the first instance, in the very year of Charles' restoration, and in the trial of 
the regicides themselves, against whom the greatest license of judicial harsh
ness might have been expected; 17 and it was repeated and maintained on all 
other occasions during the remaining years which fate had allotted to the 
Stuart family under Charles II and James II.18 

Here again is laid bare the fallacy of the Whig dogma of the 1700S,19 that 
all the evil judicial practices occurred under the Stuarts, while all the rcforms 
came in with the Hevolution. The reform in this instance came with the 
very first moment of the Stuart Restoration. Dangerous and unwholesome 
as was undoubtedly the reinstatement of this worthless family, the judges 
of the time must be redeemed from the reproach of an unscrupulous and 
tyrannous application of the law. On the contrary, it was through them 
that the change began. It is merely another instance out of se\'eral, in which 
we are to date the improvements of trial procedure from the Restoration, 
and not from the Hevolution.20 Policy, no doubt, as well as a real growth 
of sentiment, and a sagacious perception of the wisdom of maintaining 
the restored power by abandoning the excesses of the earlier Stuarts, 

17 May. 1660. Regicides' Case. Kel. 9 (it was 
assumed thllt the Inw for two witnesses was in 
forcc). 

18 Dec. 1662. Tong's Cllse. ReI. 22 (though 
somc of the judgcs believcd that there had hccll 
II repeal. yet .. th~y all agreed thut if the law for 
two witn~sses hI! ill force." it was to be iut"r
preted in a certain wuy; but at page 49. Kelyng 
exprcsscs his own opinion in favor of the rcpeal ; 
this was not latl'r thun 1671. the year of his 
death); 1679. Whitl'brclld's Trial. 7 How. St. 
Tr. 405; 1680. Lord Castlemaine's Trial. 7 How. 
St. Tr. IllI; 1680. Lord Stafford's Trial. T. 
Raym. 407. 7 How. St. Tr. 1293. 1527. The 
slImc result on this point is seen in the inter
prctation of the statute (ulreudy noticed) 
nguinst treason by false coining: 1673. R. v. 
Aeklandby. 3 Reb. 6H (clipping the coin; two 
judgcs apparently differed in opinion); 1684. 
Anon .• T. Jones. 2aa «'lipping the coiu; at a 
('onferenee of thc jud~f's it was resoh'cd that by 
the statute of 1 & 2 M. "one witness is suffi(·icnt. 
for that restores the trinl at "ommon law for 
such case. which was alt{'rl'r1 g('nernl!y for all 
cases of treason by 1 Ed"" VI and 5 & t; Edw. 
VI. which required two witncss('s where one 
was Bufficient by the common Inw"). Lord 
Hale. writing some time before 1680. utters 
inconsistent views: Hille. PI. Cr. 1. aoo (after 
examining the pros and cons. hc ends: "thus the 
reasons stand on both sidt·s. nnd thoul'(h these 
Ifor repeal] seem to be stronger thnn the for
mer." yet it is safest to err on the side of 
mercy); II. 286 (the early statute "is not 
altered by the statute of 1 &; 2 P. &; M .... 
citing Coke). 

Ig One example. from many. may sufficf': 
"The truth is that up to the period of till' 
RC\'olution of 16~8. our criminal trials are a 
disgracc to the national annals" (Forsyth. 
Hortl'nsius the Advocate. 3d cd .. 331). 

20 It is indeed fairly presumabl(' that the 
direct foundation of the reforms which ensued 
at the Rcstoration was laid by the destructive 
work of the Commonwealth lawyers in tearin~ 
away the traditions of the earlier regime. Mr. 
Robillilon's learned account (1869; Juridical 
Society Papers. III. 567; now reprinted in 
Sclect Essays ill Anglo-American Legal His
tory. vol. I. 1907; Ass'n of Amcrican Law 
Schools) of" Anticipations under the Com
monwealth of Chang~s in the Law" exhibits 
the materials for this l'ondusion. "The good
ness." he says. "of the laws of Charles II. as 
contrasted with the bndness of his government. 
has drawn a ~omplimcnt from Blackstone. 
cpigrams from Burkf! and Fox. and a paradox 
from Buckle. An enquiry into the source of 
these laws may show that the paradox is unr~lIl. 
the epigrams unfounded. the compliment duc 
to the Republil'lIns; thllt they. in redressing 
grievanccs which from the time of James I and 
Bacon had been fostering rebcllion. forestalled 
the law-r~forlllers. not of the Restoration only. 
but of our own age." Similar evidence will be 
found in the learned essay of Professor Edward 
.Tenks. .. The Constitutional Experiments of 
the Commonwealth" (1890). pp. 54. 82. 

Compllre the history of the registration sys
tem (ante. § 1650). of thc o.lIowance of witneBSes 
to an accused (ante. § 575). and of the self
crimination privilege (post. § 2550). 
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furnished in part the motives. But the fact remains, and deserves to be 
recorded. 

(4) The ensuing legislation of William III, after the Revolution,21 estab
lished the law, by continuing in a general statute that which the Restoration 
had instituted, part I,\' by statute and partly by judicial action, a generation 
before. From the beginning of the 1 iOOs there has never been any doubt or 
vacillation upon thc rulc that two witnesses at least are required upon a charge 
of treason.22 

§ 2037. Same: (b) Policy of the Rule. The object of the rule requiring 
two witnesses in treason is plain enough. It is, as Sir William Blackstone 
said, to "secure the subject from being sacrificed to fictitious conspiracies. 
which have been the engines of profligate and crafty politicians in all ages." 1 

But is the rule fitted to accomplish this concededly desirable purpose? On 
this point Mr. Best's suggestions seem to present the correct view: 

1849, Mr. W. M. Bcat, Evidence, §§ 616--619: "The reason for requiring two witnesses 
in high treason and misprision of treason unquestionably that whieh influenced the 
framers of the modern statutes on the subject, whatever may have been the motives of 
those of the earlier ones is the peculiar nature of these offences, and the facility with 
which prosecutions for them may be converted into engines of abuse and . 
For although treason, when clearly proved, is a crime of the decpest dye, and deservedly 
visited v.;th the severest punishment. yet it is one so difficult to define the line between 
treasonable conduct and justifiable resistancc to the encroachments of power. or even the 
abuse of constitutional liberty. is often so indistinct; the position of the accused is so 
perilous, struggling against the whole power ancl fonnidable prerogatives of the Crown -
that it is the imperative duty of every free State to guard. with the most scrupulous 
jealousy, 8!6ain'!t the possibility of such prosecutions being madc thc means of ruining 
pditica; opponents .... The principle of i & 8 Will. III. c. 3. requiring two witnesses in 
treason, has, however. been severely attacked. Bishop Burnet, speaking of that statute 
shortly after it was passed, said the design of it seemed to be to make men as safe in all 
treasonable conspiracies and practices as possible .... [Bentham ohgcrves) that after 
the passing of this statute. 'a minister might correspond (as so many ministers were then 
actually corresponding) with the exHed king by single emissaries. and be safe.' ... All 
this reasoning, however, is more specious than sound. It seems based, in some degree 

21 1696. St. i W. III. c. 3. § 2 (no person 
shall he indicted or tried for high treason 
working corruption of blood. or misprision. 
"but by and upon the oaths and testimony 
of two lawf'll witncsscs. either both of them 
to the sarno overt act, or one of them to the 
one and the other of them to another O\'ert 
act or the same trc11son. II unless the accuscd 
"shall willingly, without \·iolence. fr, open 
court confess the same. or stand mutc or re
fuse to plead "); c. 7 (the fore~oing provision 
is not to extend to cOUnterfeiting the coin). 

22 There has, howe\'cr, been some change 
as to :he scope of the trcason to whieh the 
rule applied: 1800. St. 40 Geo. III. c. 93 (in 
tria18 for treason by killing or doing bodily 
harDl to the King, the trial may be "upon the 
like evidence as if such person or persons stood 
charged with murder"); 1821. St. 1 &0 2 Goo. 

IV. c. 24 (extends the St. i W. III to Ireland. 
compare note 7, an/c); 1842. St. 5 &0 (l Vict. 
c. 51 (similar to St. 40 Geo. III); 1848. St. 
11 &0 12 Vict. c. 12. § 4 (in trials for compassing 
death or bodily harlll to the King, etc.. no 
conviction is to be had for this so faT as ex
pressed by "open or advised speaking," unless 
"upon his own confession in open court, or un
less the words 80 spoken shall be proved by 
two credible witncsses "). Compare. also. the 
statutes all/e. note 9, 1\8 to treason by false 

• • commit· 
A special forlll obtains in Canada: Crim. 

Code. R. S. 1906. c. 146. § 1002 (no person 
shall be cOIl\'icted "upon the evidence of 
one witness. unless such witness is corrobo
rated in some material particular by c\;denee 
implicating the accused "). 

§ 2037. 1 Commentaries. III. 358. 
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at least, on the false principle that has been examined in the Introduction to this work, 
and which is to be found more or lcss in evcry part of Bentham's Treatise on Judicial 
Evidcnce. viz" that the indiscreet passiveness of the law is as great an cvil as its corrupt 
or misdirected action; and conSl.,>quently that the erront'Ous conviction and punishment 
of an innoccnt, a violcnt, or even a scditiou~ man. for the offence of treason, works the 
same amount of mischief as the cscape of a ~raitor from justice. and no more. . , . By 
the law as it stands, persons sometimes escape ,,;th a conviction for felony or sedition 
whose conduct, considered with technical accuracy, amounts to treason. But. on the 
other hand, those who are innocent of that terrible crime lie under no dread of being 
falsely accused of it; and when a conviction for treason does take place, it is on such 
unquestionablc proof that the blow desccnds on the disaffected portion of society ,,;th 
a Illoral wcight, increased a hundred-fold by the moderation of the Executive in less 
aggravated cases." 

The true solution seems to depend on the relative proportion, in experience, 
of two elements, namely, the likelihood of false accusations, as compared with 
the harm of a guilty person's escape, When the former (relatively to the 
specific crime) is large, and the latter (relatively to the specific crime) is small, 
then the two-witness rule may be justified as being often effective, and seldom 
harmful when not effective. Now for treason this relation does seem to exist. 
In times of bitter polit:..;,t! division, the dominant political party has the 
strongest motive and the amplest means of securing false testimon~', to rid 
itself of its opponents; while the harm of a real traitor escaping judicial 
punishment is relatively small, because treason, when it is confined to a few 
individuals, can never really endanger the State, and, when it represents 
a widespread opinion in the community, there will be ample array of wit
nesses to prove its acts. The rule of two witnesses, then, seems to rest on 
justifiable grounds of policy. 

§ 2038. Same: (c) Details of the Rule. (1) The requirement of an Ql'ert 
act (anie, § 367b) is one of substantive law, and is therefore beyond the present 
purview. But a question arises as to the scope of the rule of Evidence, with 
reference to the tenor of the required witnesses' testimony, Is it enough if 
there is one witness to one overt act and another to a different overt act, 
or must both witnesses speak to the same overt act? 

The former \·iew was established as orthodox, in applying the original 
statute of Edward; 1 and it was expressly confirmed in the enactment of 
1696,2 But, having regard to the virtue and operation of the rule, as main
tained by Sidney,3 this seems an erroneous view; for the opportunity of 

§ 2038,1 1649. Lilburne's Trial, 4 How. 
St. Tr. 1269, 1401; 1660, Regicides' Case. 
KeI. 9 (" If two witnesses pro\'e two several 
o.cts tending to the compassing the King's 
death, the treason is pro\'cd by two witnesses 
as tho law in case of ~reason requireth ") ; 
!G80, Earl of Stafford's Trial. 7 How St. Tr. 
129:1. 1527; !G81, Colledge's Trial. 8 How, 
St. Tr. 649, 620; !G96, Sir John Freind's 
'I'rial, 13 How. St. Tr. I, 131; 1696. Vaughan's 
Trial. 13 How. St. Tr. 485. 535. 

! St. 7 Wm.III, c. 3, § 2 (quoted ante. § 2036, 
note 21) ; § 4 (" If two or more distinct treasons 
of divers heads or kind shall be alleged in one 
bill of indictment, one witnCllS produced to 
prove one of the said treasons and another wit
ne.~s produced to prO\'e another of the 98 id 
treasons shall not be deemed or taken to be 
two witnesses to the same treason within the 
meaning of this act "); 1867, R. ". McCaf
ferty, 10 Cos Cr. 603 (statute applied), 

1 Ante. ~ 203G. 
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detecting the falsity of the testimony, by sequestering the two witnesses 
(ante, § 1838) and exposing their variance in details, is wholly destroyed by 
permitting them to speak to different acts. It is true that the difficulty of 
obtaining testimony to genuine treason would be thereby greatly increased; 
but, as already noted (ante, § 20:3i) the very object of the rule is to protect 
those who are innocent of treasol.l; therefore, if the rule is to be maintained 
at all, regard should chiefly be had to the interests of those for whose protec
tion it is established. Accordingly, the constitutional provisions adopting 
the rule for this country have everywhere and properly required that the 
two witnesses shall testify to the same overt act.4 

(2) The two witnesses are not necessary for any fact to be proved other 
than the Ol!ert act." In particular, two witnesses are not necessary for an 
extrajudicial confession offered as part of the e\·idence.6 The infra-judicial 
confession (H in open court") is virtually a plea of guilty; 7 and for this no 
witnesses are needed, not only b~' the statute's express terms, but because an 
act done in court, before the judge, in the nature of a pleading, never needs 

• WItnesses. 
(3) The rule of two witnesses means, by reason of the general principle 

(ante, § 2030, par. 3), that they must be effective witnesses, i. e. they must 
both be believed by the jury.8 A rule requiring It certain quantit~· of evidence 
is binding upon the jurors as well as upon the judge; they II r(' nnt to convict 

4 These are gi \'en in the next section; the 
Federal clause was applied in the following 
cnses: 1795, U. S. t>. Mitchell, Wharton's 
State Trials. 176, 183; 1799, Charge of Iro
dell, .J., to Grand Jury, Wharton's St. Tr. 480 
(the rule in England .. has al ways appeared 
to be contrary to the true intention of the 
law which made two witnesses necessary ") ; 
1799, U. S. t>. Fries. Wharton's St. Tr. 482, 
585, 594; 1807, U. S. v. Burr, 4 Cr. 473, 525; 
1904, U. S. v. DeLos Heyt's, 3 P. I. 349. 

61762, Foster, Crown Law, 240; 1803, 
East, Pleas of the Crown. I. lao. 

5 1781. Respublica t'. M'Carty, 2 Dall. 86 
(undecided); 1799. U. S. r. Fries. Whnrt. St. 
Tr. 482, 58G, 594 (Peters, J., does not require 
this; but Iredell, J., docs). The above con
clusion seems unquestionable. Under the 
English practice, an extrajudicial confession 
might serve as one of the overt acts (ante. 
§ 818); but then, by the Engli~b rule (supra), 
a single witness sufficed. In the United States, 
if an extrajudicin.i confession had to have two 
witnesses, it could only be because it was an 
overt act, but then no other overt act would 
be needed, which is inconsistent with the United 
States doctrine that such a confession cannot 

, serve as an overt act. If by the substantive 
law, the overt act must be independent of such 
a confession, then by the Constitution the two 
witnesses are required only for the overt act. 

For the 8uffidency of an extrajudicial con
fession, 8ee post, § 2071. 

7 It can hardly be,·' " t, apart from 
the I'xprcss words of t. - , the cOIl/ession 
which is to dispense with .wo-witness rule 
must be practically a plea 0/ (JUiity; the 
English cases and the history of the phrase 
.. in open court" have been given alltc, § 818; 
the American authority is scanty: 1781, Res
publica v. \\I'Carty, 2 Dal!. 86 (apparently 
not decided; the words .. in open court" not 
being in the Pennsylvania statute; yet here 
the confession was in fact 50 made); 1787, 
Madison's Journal of the Constitutional Con. 
vention, Scott's cd. II. 568 (" Mr. L. Martin 
moved to insert after 'conviction, etc.," or on 
confession in open court'; and on the ques
tion, the nt'gativc States thinking the words 
superfluous, it was agreed to," by a vote of 
7 to 3); 1799, U. S. v. Fries, Whart. St. Tr. 
482, 586, 594 (confession before a committing 
magistrate is not sufficient); 1903. U. S. v. 
Magtibay, 2 P. I. 703 (treason; defendant's 
testimony held not n confession under U. S. 
St. 1902. Mar. 8, § 9) .. 

8 1680, Lord Castlpmaine's Trial. 7 How. 
St. Tr. 1067 (L. C. J. Scroggs: .. If two wit
nesses arc produced both speaking materially 
to the thing, the one is believed and the other 
not, whether upon these two witnesses the jury 
can find B pel'8on guilty, or no? I am or 
opinion it is but one witness"; Mr . . T. Ray
mond: .. I never heard nny man question it. 
If the law Rays there must he two witnesses 
produced, it says they must both be believed "). 
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unless in their jUdgment the required amount exists. If the testimony of 
one is rejected b~· the jUQ' upon consideration, there remains but one wit-
ness, less than the rule requires. 

(4) Each of the witnesses must testify to the whole of the overt act; g or, 
if it is separable, there must be two witnesses to each part of the overt act. 
The rule seems not to have suffered any dilution like that which occurred to 
the perjury rule (post, § 2042). 

It was once ruled, before the Hearsay rule had been established (antc, 
§ 1364), that one witness directly to an act and another witness to the hear-
8ay 8tatement of the first, were sufficient; but this was soon repudiated,lO 
and would of course never again be proposed. 

(5) The order of evidence is in general left to the determination of the 
trial Court (ante, §§ 1867, 1870). No specific regulation exists for the order 
of the evidence required by the treason-rule, and the orert lIct need therefore 
not be evidenced before the other eL'idellce is offered.ll 

§ 2039. Same: (d) Constitutional Sanctions. The statutory rule of two 
witnesses in treason appealed to the founders of our government as one of 
the few doctrines of Evidence entitled to be guaranteed against legislative 
change.l A provision of this sort is found in the Federal Constitution and 
in most of our State Constitutions, as well as in some of the statutes.2 This 
does not mean, however, that the rule is in itself one of the most important, 
or that its principle is fundamental in our s~·stem. It signifies merely that, 
since treason involves an opposition to the dominant political influences, 
n rule which could be changed or abolished at pleasure by the dominant 
political party in the Legislature might be virtually no rule at all for such 
cases. 

91919, U. S. t). Robinson. D. C. S. D. ally virulent. and perjury too easily made UBe 
N. Y., 259 Fed. 685 (Learned Hand, J.: "It of against innocence.' Mr. Wilson: 'Much 
is necessary to produce two direct witnesses may be said on both sides. Treason may 
to the whole overt act. It may be possible to sometimes be practised in such a manner as to 
piece bits together of the overt act; but. if so. render proof extremely difficult. as in a 
each bit must have the support of two onths; traitorous correspondence with an enemy.' 
on that, I say nothing"). On the question." the vote was 8 to 3 for the 

10 1572, Lord Lumley's Case. cited Coke. amendment). 
3 lust. 25 (repudiating Thomas' Case, 1553); 2 The following provisions are substantially 
1680, Hale, Pl. Cr. II. 286; 1716. Hawkins, identical. except where otherwise noted; the 
PI. Cr. II, c. 25, § 139. date and clauses are those of the Constitution. 

II 1807, Burr's Trial, Robertson's Rep. I. unless otherwise noted: U. S. Const. Art. III. 
460, 469 (the overt acts need not first be § 3 ("No person shall be convicted of treason 
proved, before evidence of intent, etc.. is unless on the testimony of two witnesses to 
oITered; lucid opinion by Marshall. C. J.). the same overt act, or on confession in open 

Distinguish the question whether other court"); St. 1916, Code § 4137 (rule applied to 
overt acts than those named in the indictment trials in the Philippine Islands "by any tri
may be received as evidence oJ intent; this is bunaI. civil or military"); Ala. 1901. I. 18; 
entirely proper under the general principle of Arit. Rev. St. 1913. P. C. § 1043; 1910, I. 
circumstantial evidence (ante. § 369). 28; Ark. 1874. II, 14 Dig. 1919. § 2321; 

§ 2039. 1 1787, Madi.~on·s Journal of the Cal. 1879. I, 20; C. C. P. 1872. I 1968 
Federal Convention, Scott's ed .• II. 564. 566 (" two witnesses to the same overt act" 
(" It was then moved to insert. after 'two are required); P. C. § 1103 (no com'iction 
witnesses' the words 'to the same overt act.' .. unless upon the testimony of two witnesses 
Dr. Franklin 'wished this amendment to take to the same overt act. or upon confession in 
place. Prosecutions for treason were gener- open court ") ; Colo. 1876. II. 9; Conn. 1875. IX. 
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§ 2040. Perjury: (a) History of the Rule. By the end of the 1600s it was 
decish'ely settled (ante, § 2032) that the ecclesiastical rules about numbers 
of witnesses were not to be adopted into the common law. It was after that 
time tllat there aro~e the single common~law exception to the doctrine that 
one witness alone may suffice in every case, namely, the rule that one witness, 
without corroborating circumstances, does not suffice on II. charge of perjury. 
Yet even this rule was an indirect borrowing from the civil law. 

First of all, it rs fairly clear that there was no such rule of common law 
until towards the first half of the 1700s.1 That the quantitative conception 
of an oath still prevailed at that time has been already noticed (ante, § 2032), 
and in this respect the acceptance of the rule is not strange. But why should 
an exceptional step have been taken at that epoch for perjury trials, which 

4; Del. Const. 1897, Art. VI, § 3; Fla. 188;. P. I. U. S. St. 1916, Aug. 29, e. 416. § 3, 39 
Decl. of Rights, 23; Rev. G. S. 11)19, § 6082 Stuts. 5016 (quoted supra, under Fed.); 
(like the Cunstitution, but requires" two law~ R. I. Gen. I,. 1909, c. 3·H. § 3 (no conviction 
Cui witness('s"); Ga. 187;, I, I, par. 2; Rev. for treason. except by "testimony of two law
C. 1910. § 6383; § 5742 (two witnesses. but ful witnesses to the SBlDe overt act for which 
not one and corroborating circumstances); he shall then be on trial, unless he shall in open 
P. C. 1910, § 1017 (two witnesses); Ida. 1899, court confess the same"); S. C. 1895, I, 22; 
1.5; Compo St. 1919, § 7972 (like Cal. C. C. P. S. D. 1889, VI, § 25; Ten'l. Shannon's Code 
§ 1968); Ill. Rev. St. 1874, C. 38, § 2114 1916, § 6628 (" two sufficient witnesses, or by 
(" by two or more witnesses, or voluntafY confession in open court "); Tex. 1876, I, 22; 
confession in open court "); Ind. 1851, I, 29; Rev. C. Cr. P. 1911, §§ 15, 803; Utah, 1895. 
Burns' Ann. St. 1914, § 2123; Ia. 1857, I, 16; I, 19 (omitting the confession clause); Compo 
Code 1897, § 4726, Compo C. 1919, § 8542; L. 1917, § 8984; Va. Code 1919, § 4389 (pun
Kan. 1859, Bill of R. 13; Ky. 1891, 229; La. ish able if proved by "two witnesses to the same 
1921. XIX, 3 (inadvertently omitting "or"); overt act or by confession in court "); V~. Gen. 
life. 1819, I. 12; Rev. St. l!H6, c. 119, § 2 L. 1917, § 6787 (rCfluires "testimony equ:va
(misprision oC treason must be provcd by two lent to two witnesses to the same overt act, .. 
witnesses or confession in open court; but one or conCession in open court); Wash. 1889. 
witness may prove one act, and another an~ I, 27, R. &: B. Code § 2317; W. Va. 1872. II. 
other one of the same species of treason) ; lIf ass. 6; Wis. 1848, I, 10; Wyo. 1889, I, 26. 
Gen. L. 1920, c. 264, § 4 (requires two ,. wit- § 2040. 1 The following seem to be the 
nesses to the same overt act of treason" earliest cases: 1693, R. 11. Fanshaw, Skinn. 
unless on confession in open court); Mich. 32'" ("Thcre being but the oath oC the prose
C. 1908, II, 21; Minn. 1857, I, 9; Miss. 1890. cutor, and so oath aguinst oath, the deCendant 
III, 10; Code 1906, § 1388 ; Mo. 1875, II, 13; was acquitted "); 1714, Parker, C. J., in R. 
Rev. St. 1919, § 4028; Monl. 1889, III, 9; 'D. Muscot, 10 Mod. 192): "There is this diC
Rev. C. 1921, § 11978; § 10608 (like Cal. C. C. terence between Il. prosecution Cor perjury and 
P. § 1968); Nebr. 1875, I, 14; Rev. St. 1921. a bare contcst about property, that in the 
§ 10143 (same; Curthermore, for offences of latter case the matter stands indifferent, and 
surrendering military posts, etc., or setting thereCore a credible and probable witness shall 
on foot a military expedition against lillY of turn the scale in Cavor of either party. But 
the U. S., etc., "two credible witnesses," or in the Cormer, presumption is ever to he made 
conCession in open court, are necessary); NeI!. in favor of innocence, and the oath oC the party 
1864, I. 19, Rev. L. 1912, § 6308; N. J. 1844, will have Il. regard paid to it until disproved. 
I, 14; N. M8X. 1911, Art. II, § 16; N. D. Therefore, to convict a man oC perjury. a 
lS89. I. 19; Compo L. 1913, § 10339, § 9447: probable, a credible witness is not enough; 
Oh. Gen. Code Ann. 1921, § 13673 (treason but it must be a strong and clear evidence, and 
provable only by conCession in open court or more numerous than the evidence given Cor 
by "the testimony oC two credible witnesses the deCendant; Cor else there is only oath 
to the same overt act laid in the indictment" ; against oath"; this was said in charging a 
"two credible witnesses" also necessary for jury, and no precedent was cited): 1736, R. 11. 
misprision of treason or unauthorized military Nunez, Lee cas. t. Hardw. 265 (Lord Hard
expedition); Oklo 1907, II, 16; Or. 1859, I. wickc, C. J. ["One witness is not sufficient) 
24; Laws 1920, §801 (like Cal. C. C. P. § 1968) : unless there were very strong circumstances; 
Pa. St. 1860, Mar. 31, f I, Dig. 1920, §8051. because one man's oath is as good as an
("on confession in open court or on the testi- other's"); 1745, R. 11. BroughtoD, 2 Btr. 
mony of two witnesses to the S!lTX!B overt act ") ; 1229. 
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was not taken, either before or after, for any other kind of common-law 
trials? The causes that answer this question are scarcely to bc mistaken, and 
they were two; one may be called a mechanical, the other a moral cause. 

(1) The first of these lay in the important circumstance that in 1640, 
towards the end of Charles the First's reign, the Court of Star Chamber had 
been abolished 2 and its jurisdiction transferred to the King's Bench. Now 
the proceedings of the Star Chamber Court, being presided over by the Lord 
Chancellor, had always been conducted according to the ecclesiastical or civil 
law, by following 01 adopting its methods, much as did the Court of Chan
cery; and, in particular, the ecclesiastical rule of two witnesses obtained 
therein.3 Furthermore, the crime of perjury, though also cognizable as a 
statutory crime in the ordinary criminal courts, was practically dealt with 
almost exclusively in the Star Chamber.4 Hence. on the one hand, there was 
little or no occasion for any question to arise before 1640 as to proof of per
jury in a common-law court; while, on the other hand, after the transfer of 
jurisdiction at that date, the canon-law notions of proof peculiar to perjury 
were likely to pass over awl be adopted as a whole in the subsequent common
law practice. There was, therefore, by this change of mechanism, a tradition 
prepared, by the middle of the 1600s, for an exceptional doctrine to be est:i.L
lished for proof of perjury; and by the end of the 1600s (as exhibited in the 
cases above cited) such a doctrine was making its appearance. 

(2) But why did not the corrective consideration, already noted (ante, 
§ 2032) which applied to prevent such a numerical rule in other common
law trials, apply here also, namely, the consideration that the jurors were 
themselves twelve witnesses, as being capable of and entitled to contribute 
information of their own? In the first place, the living strength of this con
sideration had by the beginning of the 1700s substantially disappeared,s and 
in this must probably be sought the real explanation why the perjury rule 
was able to obtain a firm footing. In other words, the quantitative notion of 
an oath was still popular enough, while the corrective notion that of the 
jury as witnesses had practically disappeared, and thus the way was open. 
Furthermore, a charge of perjury was the on"e case where a plausible induce
ment for such a rule was presented; because in all other criminal cases the 
accused could not testify, and thus one oath for the prosecution was in any 
case something as against nothing; but on a charge of perjury the accused's 
oath was always in effect in evidenge, and thus, if but one witness was offered, 

2 St. 16 Car. I, e. 10. for any false oath of any witness at the common 
3 Ante 1635, IIudson, Treatise of the Star law"); 1883, SirJ. Stephcn, Historyofthe Crim

Chamber, 223, in Hargrave's Collectanen Juri- inal Law. III, 245 (" The prescnt law upon the 
dictl. vol. II (" they tllways require indifferent Bubject .•• origim,t,.'ld entirely, as far as I can 
witne8SCs' clear proof. not by relation. and judge, in decision,; by the Court of Star Cham
double testimony, or that which amounteth to ber"); 1903, LP.adam's Select Cascsin the Star 
double testimony"). Chamber, Sela. Soc. Pub., vol. XVI, p. cxxxv, 

• 1596, Damport II. Sympson, Cro. El. 520 p. 102. note 17. Hudson, ubi aupra, p. 71, say. 
(" Until the statute of 3 H.VII, e.1. which givCB that perjury was "usually punished" there. 
power to <:lxamine nnd punish perjuries in the 5 Ante, § 1800; Thayer, Preliminary Trea-
Star Chamber, there wns not any punishment tise, 1'14. 
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there would be merdy (as Chief Justice Parker said) oath against oath. 
Thus, in a perjury case, the quantitative theory of testimony would present 
itself with the greatest force. Such seems to be the course of thought which 
made possible the tardy introduction of this rule. 

It found a permanent place, hcwever, in the common law; for, in spite 
of a perception of its incongruity with modern ideas, and of an occasional 
hesitation, the rule, persisting through the 17oos, was fully con£rlllE:d in 
England in the 18oos.6 

§ 2041. Same: (b) Policy of the Rule. The rule is in its nature now 
incongruous in our system. The quantitative theory of testimony, if con
sistently applied, ShO'lld enforce a similar rule fo1' every criminal charge, 
now that the accused is competent to testify. "Oath against oath," as a 
reason for the rule, is quite indefensible.1 

But there may be reasons of policy, founded on experience (ante, § 2033, 
par. 2) sufficient to justify its maintenance: 

1849, Mr. W. AI. Best, Evidence, §§ 605-606: "The reason usually assigned in our 
books for requiring two ·witnesses in perjury viz., that the evidence of t!1e accused. 
having been given on outh, when nothing beyond the testimony of a single ,,;tness is pro
duced to falsify it, there is nothing but oath against oath is by no means satisfactory. 
All oaths are not of equal value; for the credibility of the statement of a witness depends 
quite as much on his deportment when giving it, and the probability of his story, as on 
the fact of it being deposed to on oath; and, as is justly remarked by Sir W. D. Evaus, 
the motives for falsehood in the original testimony or deposition may be much stronger 
with reference to the event on the one side than the motives for a false accusation of per
jury on the other. • . • The foundations of this rule, we apprehend, lie much deeper. 
The legislator dealing with the offence of perjury has to detennine the relative weight of 
conflicting duties. Measured merely by its religious or morai enonnity, perjury, always a 
grievous, would in mauy cases be the greatest of crimes, and as sueh be deserving of the 

punishment which the law could inflict. But when we consider the very peculiar 
nature of this offence, and t1lat every person who appears as a witness in a court of justice 
is liable to be accused of it by those against whom his evidence tells, who are frequently 
the basest and most unprincipled of mankind; and when we remember how powerless 
are the best ruies of municipal law without the coOpetation of society to enforce them,
we shall see thi!t the obligation of protecting witnessed !rom oppression, or annoyance, by 
charges, or threats of charges of having borne false testimony, is far param'>unt to that of 
giving even perjury its deserts. To repress that crime, prevention is better than cure; 
and the law of England relies, for this purpose, on the mean,; provided for detecting and 
ell.'poSing the crioe at the moment of commission, such as publicity, cros.H:xamination, 
the aid of a jury, etc.; and on the infliction of a severe, though not excessive punishment, 

• l~l, R • .,. Mudie, 1 Moo. & Rob. 128 1913, Gaskell's Case, 8 Cr. App. 103 (rule 
(perjury in swearing to an insolvcnt schedule applied). 
by omitting certain dcbtors; the debtors § 2041. 1 The rule was forcefully opposed 
testified each to the existence oC his own debt i in the Collowing debate: 1828, Feb. 29, Mr. G. 
Lord Tcnterden thought it "difficult to give Lamb, Speech on the Courts of Common Law, 
any other evidence," and said that on convic- Hans. ParI. Deb., 2d· Ber., XVIII, 867 ("The 
tion a ncw trial might be moved; but there difficulty of con~icting in cases of perjury is 
was an acquittal); 1839, R. I). Gardiner, 8 C. one of the great blots in the law, both civil 
& P. 737 (rule applied); 1840, R. I). Virrier, and criminal," etc.}. Mr. Wm. A. Purring-
12 A. & E. 317, :i24 (rule applied); 1842, ton hns pungently commented on "The Frc
R. v. Palker, Car. & M. 639, 646, Tindal, quency of Perjury:: (Columbia Law Review, 
C. J. (similar to R. 17. Mume j rule applied); VIII, 67; 1908). 
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wherever the commission of the crime has been clearly proved. But in order to carry out 
the great objects above mentioned, our law gives the privilege of refusing to 
answer questions which tel~d to criminate, or to expose them to penaI~· or forfeiture; it 
allt>ws no action to be brought against a witness, for words written or spoken in the course 
of his evidence; and it throws every fence round a pers·: n accused of perjury. Besides, 
great precision is ~uired in the indicbncnt; the strictest proof is exacted of wbat the 
accused swore; and. lastly, the testimony of at least two witnesses must be forthcoming 
to prove its falsity. The accordingly is that in England little difficulty, compara
tively speaking, is found in obtaining voluntary evidence for the purposes of justice; and 
although many persons may escape the punishment awarded by law to perjury, instance! 
or erroneous convictions for it are unknown, and the threat of an indictment for perjury 
is treated by honest and upright witnesses as a 'brutum fulmen.'" 

TI,is result, if te!';ted by the canon already laid down for the rule in treason 
(o'1lie, § 2037), may be correct; though in the end all depends upon local' 
experience. If there is a relatively greater likelihood of falSI> accusation of 
perjury (on the part of (Iefeated litigants seeking to revenge themselves), and 
if there is, relatively to the interests of litigants in general, less harm in the 
escape of a guilty perjurer than in that of other criminals, then the rule 
justifies its existence. 

In modern times cogent reasons have been given for believing that the 
rule has outlived its usefulsess: 

1921, HALLA.\I, J., in State v. Storey, 148 Minn. 398, 182 N. W. 613: "The question 
is a new one in this State, and we are at liberty ~o choose the rule which apper.ls to 
us as being most consonant with reason. Notwithstanding the high authority above 
cited, we are of the opinion that the rule laid down is out of harmony 'with (Jur 
system of jnrisprudenre. In our opinion it is one of the rules of the common law inappli
cable to our situation and 'inconsistent with our circumstan,~,' and hence not to he 
followed. We find unable to approve the doctrine that perjury is a more heinous 
crime than murder, or that one char&-ed \\;t.'t perjury should have greater immunity than 
one charged with murder. Suppose, for e.:~ample, the only eyev.;tness to a murder should 
testify that the accused is not the man who committed the crime, and yet the circum
stantial e\;denre of guilt is so strong that the jury convicts of firs/; degree murder. With 
what consist~ncy can it be said that a quality of testimony which will justify a court in 
condemning a defendant to life imprisonment, or, in some jurisdir.tions, to be klged, is 
insufficient to sustain a conviction of the falsifier of the crime of perjury for which be may 
suffer a penalty of a short term of imprisonment? The lightness with w}lich (we are paine<! 
to say) the oath of a wit!less is too often treated, does not warrant us in making convictioll 
of the crime of perjury most difficult of all crimes of which State courts have jurisdiction. 
We hold that perjury may be proved by circumstantial evidence if proof is made beyond 
reasonable doubt, as in the case of other crimes." 

§ 2042. S,une: (c) A 3'orle Witnen, if Corroborated, A feature 
of the rule is now to be noticed which vitally distinguishes this and most of 
the following rules from the treason-rule: namely, the feature that a single 
witness aufficea if corroborated. The other and corroborating evidence will 
of course usually be furnished in somt~ shape through another witness, and 
thus there come to be two witnesses. But the corroborating evidence might 
conceivably come without another witness, for example, through the inspec-

323 

• 

• 

• 



• 

§ 2042 SYKTHETIC RULES [CHAP. LXIX 
, 

tion of the accused's person (arde, § 1150). But the corroboration is asked 
merely to confirm the single witness' testimuny and to induce the belief of 
it; so that when the ccrroboration has been furnished and the witness is 
believed, the verdict ultimately is founded upon the single witness' assertion. 
')r, put in another way, the treason rule requires two witnesses to the same 
fact; the perjury rule requires only one witness to the fact, and merely pro
vides a means of reaching a belief in his testimony. This rule, then, while 
requiring a specific quantity of evidence, does not rest exclusively on the 
antiquated numerical or quantitative conception of test:mony. It proceeds 
in part on the modern ratilmal th'O'ory that an oath-assertion varies infinitely 
in its quality and significance, and .that a single person's assertion, if made 
under specified conditions of credibility, may sufficp. to produce complete 

• persuaSlOn. 
(1) This aspect of the rule as requiring merely a single witness, jf duly 

corroborated has been fully rec.:>gnized in modern times. It is said 1 that 
Lord 'I'enterden maintained two witnesses t.o the same fact to be necessary, 
and such an understanding perhaps prevailed with other judges at one 
time.2 But it has been since repudiated in England;3 and it is now every
where concedeci in this country that a single witness, somehow corroborated, 
suffices.4 

(2) As to the nature of the corrooo.ation, no detailed rule seems to have 

I IOU. 11836, Coleridge, J., in R. II. 1885, Mackin II. People, 115 Ill. 312, 329, 3 N. E. 
Champney, 2 Lew. Cr. C. 258; 1854, Lord 222; Mo. 1892, Statc 1'. Blize, III Mo. 464, 
Broughan, in Jordan v. Money, 5 H. L. C. 469, 20 S. W. 210; Mont. Rev. C. 1921, 
185, 232. § 10608 (likc Cal. C. C. P. § 1968); N. M. 1898, 

2 1827, State v. Howard, 4 McC. 159 (no Terr. 1'. Williams, 9 N. M. 400, 54 Pac. 232; Or. 
authority cited). Laws 1920, § 801 (likc Cal. C. C. P. § 1\j(\8); Ta. 

31854, Lord Broughan, ubi 8upra; 1859, Rcv. C. Cr. P. 1911, § 806 (no conviction "ex-
R. v. Braithwaitc, 8 Cox Cr. 254, 444, 1 F. &; cept upon the testimony of two credible wit-
F. 638, 640 (" that rule is now exploded"); nesses, or of one credible witncss corroborated 
1860, R. v. Towey, 8 Co:: Cr. 328; St. 1911, strongiybyothercvidcnceastothefalsityorthe 
1 & 2 Geo. V, c. 6, § 13 (no person to be con- defendant's statcmcnt under oath, or upon his 
victed of perjury, or subornation thereof, own confession in open court"); 1893, Meeka 
"solely upon the c"idencc of one witness as to 11. State, 32 Tcx. Cr. 420, 422, 24 S. W. 98; 
the fabity of any statement alleged to be 1906, Clcveland 11. State, 50 Tex. Cr. 6, 95 
false"). S. W. 521 (the witness must be a "crediblc" 

Can. R. S. 1906, c. 146, Crim. C. § 1002 (like one); 192Z, Wooten v. State, Tex. Cr. , 
the treason rule, Quoted ante, § 2036). 237 S. W. 920 (an accomplice is not a credible 

'Besides the following statutcs and cases, witness); Utah: Caml!. L. 1917, , 8848 (" Per-
the cases~cited post assume the same principle: jury must be proved by the testimony of two 
Ariz. Rcv. ~t. 1,n3, P. C. § 1043 (perjury witncsses, or one witncss and corroborating 
must be proved by "two witnesses, or one circumstancp.s"). 
witncss and corroborating circumstances"); Not decided: 1921, State 11. Storcy, 148 
Cal. C. C. P. 1872, § 1968 (perjury and treason Minn. 398, 182 N. W. 613 ("whcther the 
must be proved "by more than one witness; direct testimony of one witness without more 
treason, by the tcstimony of two witncsses to will sustain conviction," not decided). 
the same ovcrt act; and perjury, by the tcsti- For the nature of corroboration in general, 
mony of two witnesses, or one witness and from the point of view of logic and psychology 
corroborating circumstances ,.) ; St. 1903, c. 532 as applicable to argument bcfore the jUfl/ (not 
(adds a new P. C. , n03a, like the 11l8t the rules of Admissibility), see the matcrials 
elause of C. C. P. 1872, § 1968, supra); Ga. collected in the present author's "Principles of 
Rev. C. 1910, § 5742 (two witnesses, or one and Judicial Proof, as given by Logic, Psychology, 
corroborating circumstances); Ida. Compo and General E~eri'mce, BDd illustrated iD 
St. lil19, § 7972 (like Cal. C. C. P. § 1968); IU. Judicial Trials" (1913), 1367. 
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been laid down, nor ought to be laid down.s The jury should be in
structed not to convict unless the testimony of the principal witness has 
been so corrob:lrated that they believe it \.0 be true beyond a reasonable 
doubt. 

(3) The rule of course applies only to the proof of the fact alleged as falsely 
sworn, and therefore a corroboration as to the act of swearing and the words 

I ENGJ:.AND: 1834, R. I). Mayhllw, 6 C . .1: P. testimony ')f one witness"); 1!i16. Hanl1 ~. 
315 ("even a letter [not on oath] .•. would Statll, 18E Ind. 56.119 N. E. 304; Iowa: 1866, 
be sufficient to make it unnecessary to have a State v. Raymond, 20 Ia. 58~. 587 (" it must be 
second witness"); 1841, R. v. Yates, Car. &; at least strongly corroborative" e.nd "must be 
M. 132, 139 (" evidllnce confirmatory of that by independent circumstances "); Kentucky: 
one witness in some slight particulars only," 1902, Williams v. Com., 13 Ky. 652, 68 S. W. 
not sufficient); 1842, It. ~. Parker, Car. &; M. 871 (rule applied); Hi92, Com. v. Davies, !):! 
639, 646 (there mU!lt be "some <.loeumentary Ky. 460, 18 S. W. 10 (rule applied); 1905, 
evidence or some admission or some cir- Goslin I). Com., 121 Ky. 698, 90 S. W. 223 
cumst.ances to supply the place of a second (rule applied); 1907, Stamper to. Com., Ky. 
witness"); 1852, R. v. Boult('~, 2 Den. Cr. C. , 100 S. W. 286 (rule applied); 1913, Partin 
3966,5CoxCr.543,16 Jur. 135 (no I!ener:ll rule I). Com., 154 Ky. 701, 159 S. W. 542 (form of 
laid down; "there must bl! sombthing in the instruction declared); ltfCUlsach,lSCUS: 1848, 
case to indu(',c the jury to believe onc rather Com. 1>. Parker. 2 Cush. 212, 223 (then' must 
than the other"; here. entries made at the "be established. by independent evidence, 
time by the single witness, held insufficient; strong corroborating circumstances, of such a 
"it is corroborating him by himself"); 1859, character as clearly to turn the scale"); 
R. 11. Webster, 1 F. & F. 515 (memorandum ltIiasW!sippi: 1901. Whittle v. State, 79 Miss. 
made at the time by the single witness, held 327.30 So. 722 (rule applied); Missouri: 1874. 
sufficient); 1859, R. v. Braithwaite, 1 F. & F. State 1>. Heed, 57 Mo. 252, 254 (it must be 
638, 8 Cox Cr. 254, 444 (no corroboration. on "at least strongly corroborative ") ; 1903. 
the facts); 1860, R. v. Towey, 8 Cox Cr. 328 State v. Faulkner. 175 Mo. 546, 75 S. W. 116 
(oral admissions, held sufficient corroboration) ; (:-nIl' applied); 19M, State 1>. Hunter, 181 Mo. 
1865, R. v. Shaw, 10 Cox Cr. 66. 72 (Erie. C. J.: 316, 80 S. W. 955 (State 1'. Heed followed); 
"What degree of it corroborative evidence is New York: 1826. Woodbe~k v. Keller, 6 CO\\'. 
requisite must be a matter for the opinion of 119. 121 (it need not be "tantamount to another 
the tribunal that tries the case, which must see witness," but it must be "strongly corrobora
that it deserves the title of corroborative tive" of the single witness); 1921, People t:. 
evidence; any attempt to define the degree of Henry. Sup. App. Div. 187 N. Y. Suppl. 673; 
corroborative evidence necessary would be N nrth Carolina: 1827, State v. Molier, 1 De\·. 
illusory "). L. 263, 265 (" some other independent evidence 

CANADA: 1914. R. r. Nash, 17 D. L. R. 725. is necessary"); Ohio: 1859, Crusen 1>. State. 
Alta. (perjury; corro:){)ration found. under Cr. 10 Oh. St. 258. 269 (need not be "of sufficient 
C. § 1002; Stuart, J., diss.). force to equal the positive testimony of anoth~r 

UNI'lED S'rATES: Federal: 1912, Allen 11, \\·itness"); Porto RiC(): 1906, U. S.I>. Lozano. 7 
U. S .• C. C. A .• 194 Fed. 664 (an instruction P. I. 142 (one witness not sufficient); Penn
requiring two witnesses or one \\itness with sylvania: 1879, Williams v. Com .• 91 Pa. 49a. 
corroborative circumstances. held erroneously 501 (if" any material circumstances be proved" 
refused; nature of corroboration discussed); in confil'mation, it suffices); South Carolina: 
Califomi.l: 1900, People 1>. Rodley. 131 Cal. 1819, State 11. Hayward, 1 Nott & McC. 546, 
240. 63 Pac. 351 (instructions held correct); 548' ("some other independent evidence" is 
1903, People v. Parent, 139 Cal. 600, 73 Pac. necessary); South Dakota: 1907, State v. Pratt. 
423 (statute applied); 1906, People v. Chad- 21 S. D. 305, 112 N. W. 152 (citing cases); 
wick, 4 Cal. App. 63, 87 Pac. 384 (instruction Tera8: 1875, State ~. Buie, 43 Tex. 532, 635 
construed); Delaware: 1902, State v. Fahey, (corroboration. under the Code, must be of the 
3 Del. 594, 54 Atl. 690 (rule applied); Colum- material facts); lJ' CUlhington: 1905, State v. 
bia (Dist.): 1905, Cook v. U. S., 26 D. C. App. Rutledge, 37 Wash. 523, 79 Pac. 1123 (the 
427; Florida: 1922. Ward 1>. State, Fla. , corroboration need not be "of equal weight" 
91 So. 189 (corroboration found); Georgia: to another witness). 
1876, Ransone 11. Ch:istian, 66 Ga. 351. 356 It has very sensibly been held that if the 
(n~O!d not amount to the testimony of a second defendant himself takes the stand. his manner 
witness); Illinoi8: 1902. Hereford 11. People, as a witnes.~ may sufficiently supply the cor-
197 Ill. 222, 64 N. E. 310 (ruk applied); roboration. of which tbe jury alone judges; so 
Indiana: 1866, Hendricks v. State, 25 Ind. that here the rule \irtually falls away: 1884, 
493 (need not be "equivalent to thc positive State 11. Miller. 24 W. Va. 802, 807. 
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sworn is not called for.6 Moreover, the corroboration is required for the 
perjured fact as a whole, and not to every detail or constituent part of it.7 

But as to each separate assignment of fact in the indictment (whether or not 
in the same count) the rule applies independently.8 

(4) The rule has usually been held to apply even in civil ca1U1e8 where the 
proof of perjury becomes necessary.9 

(5) The rule should not apply necessarily to a charge of subornation oj 
perjury, because the act of subornation does not involve the theory of oath 
against oath, and the perjury may be evidenced by the perjured witness 
himself, whose present testimony is thus not opposed to the testimony for 
the prosecution.10 

(6) In at least one State, the rule has been in effect repudiated, by holding ~ 
that circumstantial eV"idence suffices, i. e. that not even one witness is needed 
to the main fact of falsity, that this main fact's falsity may be sufficiently 
evidenced by inference from circumstances, and that no one of these cir
cumstances need be evidenced by any particular number of witnesses.ll 

• Accord: 1887, U. S.~. Thompson, 31 Fed. falsely"); 1922, State II. Cerfoglio, Nev. 
331, C. C. (subornation of perjury; the per- , 205 Pac. 791 (perjury as to we of liquor; 
jurer'lI teatimony need not be corroborated); careful opinion by Coleman, J.); 1902, State 
1906, Boren \!. U. S., 144 Fed. 801, C. C. A., II. Courtright, 66 Dh. 35, 63 N. E. 590 (the 
,emblil (subornation of perjury; the rule doea subject of the corroborated witness' testimony 
not apply); 1903, Stone ~. State 118 Ga. 705, must be the main fact forming the subject of 
45 S. E. 630 (the perjurer testifying to the fact the perjury). 
of IlUbornation, on a charge of subornation, I Can. 1916, R. II. Peterson, 31 D. & 
need not be corroborated, but the rule of L. R. 295, Alta. (perjury; corroboration 
corroboration applies to the perjury itselO; required "for each separate assignment of fact 
18M, State~. Wood, 17 la. 18; 1847, Com-. p. in the indjctment"; citing the above te:lt 
Pollard, 12 Metc. MalIS. 225, 227; 1901, State with approval); U. S. 1921, Pressley \!. State, 
\!. Renswick, 85 Minn. 19, 88 N. W. 22 (subor- Aia. App. ,88 So. 291; 1890, Marvin 
nation; the corroboration of the actual perjury ". State, 53 Ark. 395, 398, 14 S. W. 87; 1920, 
need not extend to the fact of the defendant's Yarbrough 11. State, 79 F1a. 256, 83 So. 873 
induc('ment); 1819, 'State P. Hayward, 1. Nott (larceny; falsity of defendant'8 oath to non-
4: McC. S. C. 546, 548. possession; rule applied); 1879, Williams 11. 

C01Ilra: 1869, People P. Evans, 40 N. Y. 1 Com., 91 Pa. 493, 501. 
(lIUbornation of perjury; the testimony of the ' 1849, Spruil I). Cooper, 16 Ala. 791 (slan-
perjurer, teatifying to both perjury and subor- der for charging with : 1851, Laugh-
nation, required to be corroborated; the ran~. Kelly, 8 Cush. 202 (action 
opinion proceeds upon the rule as to aceom- on the case for garnishcc's false statement 
plicCII, 7>O,t, , 2056); 1827, State 11. Howard, 4 under oath); 1826, Woodbeck ". Keller, 6 
McC. S. C. 159 (to prove "the facts sworn Cow. N. Y. 119 (slander for charging with 
to"). perjury); 1828, Coulter ~. Stewart, 2 Yerg. 

7 Eng. 1848, Patteson, J., in R. v. Roberts, Tenn. 225 (slander by charging perjury). 
2 C. 4: K. 607, 614 ("There need not be two C01Ilra: 1876, Rice 11. Coolidge, 121 Mass. 

to prove every fact necessary to 393, 397 (action for subornation of perjury; 
make out an assignment of perjury. If the the perjury rule is .. applicable only to crimi
faille swearing be that two persons were to- nal proceedings"; Laughran II. Kelly not 
gather at a ccrtain time, and the assignment cited). 
of perjury that they were not together at that 10 Cases cited 8upra, n. 6, and PO", I 2060. 
time, evidence by one witness that at the n. 1 (rule for accomplices); 1913, State P. 

time named the one was at London, and by Richardson. 248 Mo. 563, 154 S. W. 735 
another witness that the other was at York, (subornation; the rule is here not applicable 
would be sufficient proof"); Can. 1913, R.~. to proof of the perjury; cases collected). 
Curry, N. Sc., 12 D. L. R. 13; U. S. 1916, 11 1921, State 11. Storey, 148 Minn. 398, 
Goins II. Com., 167 Ky. 603, 181 S. W. 184 182 N. W. 613 (quoted anU, , 2041 in text; 
(if the faille oath involves two facts, one here the perjury as to the identity of the l\er
witness to each suffices; .. they corrohorate lIOn selling liquor was held sufficielltly evi
each other in the fact that the accused swore denced circumstantially). 
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§ 2043. Same: (d) EsceptioD for Oaths. Suppose that 
the accused has sworn contraries on two different occasions; does the rule 
still require a corroborated witness, when as against the oath charged in the 
indictment is produced the other oath to the contrary? 

Perhaps the two contraries are reconcilable, or perhaps the accuse<l's 
knowledge of ~he falsity on the one occasion does not of itself appear from 
the contrary oath. But iUs not a question whether additional corroborative 
evidence may be needed. The question is whether it is invariably needed, as 
a rule, even when the nature of the fact sworn to makes it perfectly clear that 
the falsity must have been sta.ted knowingly. Furthermore, the difficulty 
of framing an indictment (arising f!'om the uncertainty whether the one or 
the other assertion. should be alleged false) has nothing to do with the rule of 
evidence; for it may be impossible to allege which of the two is false, while 
it may still be an incontrovertible fact that the aCi!used has in either the one 
or the other assertion spoken with knowing falsity. Is it then not. proper, 
without more, to allow the jury, merely by comparing the assertions, to 
determine that one of them was perjured? The question is practically the 
same even where the second assertion was not under oath; for the nature 

. of the fact asserted remains the same, and the comparison may equally suffice 
to convince the jury. 

It seems clear that the rule here suffers an exception, and that by mere com
parison the jury may determine the falsity. The purpose of the rule is to pro
tect the accused from the false testimony of a single witness swearing against' 
him; here no attempt is made to condemn him upon the credit of another person; 
the rule's protection is not needed; and the rule should fall with its reason: 

1840, WA1"NE, J., in U. S. v. Wood, 14 Pet. 430, 437, 440: "If it be true, then (and it 
is so) that the rule of a single witness being insufficient to prove perjury upon the 
law of a equality of credit between persons, or upon whRt Starkie tellllS the 
apprehension that it would be unsafe .to convict in a ('ase where there is merely the oath 
of one man to be weighed against that of another, [it follows that we may] satisfy the 
equal claim to belief, or remove the apprehension, by concurring written proofs which 
existed and are proved to have been in the knowledge of the person charged with the 
perjury when it was committed, especially if ~he "\\Titten proofs ,'arne from himself and 
are facts which he must have known because they were his own acts, and the reason 
for the rule ceases. • • . In what caoos, then, will the rule not apply? or, in what casa 
maya living "\\itness to the I corpus delicti' of a defendant be dispensed "\\ith and documen
tary or 'written testimony be r-elied upon to convict? We answer, to all such where a 
person is charged with a perjury directly disproved by documentary or written testimony 
springing frOID. himself, with circumstances sho"ing the corrupt intent; in where 
the perjury charged is contradicted by a public record, proved to have been well known 
to the defendant when he took the oath, the oath only being proved to have been taken; 
in cases where a party is charged with taking an oath contrary to what he must necessarily 
have known to be the truth, and the false swearing can be proved by his own letters relat-
ing to the fact sworn to, or by other written testimony existing and being found in the 

of a defendant and which has been treated by him as containing the evidence 
of the fact recited in it." I 

• 

lICKS: I So also a good statement in the Report~' note to 5 B. & Ald. 939 (1822). 
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This conclusion has been usually accepted, and may be regarded as the 
orthodox one, presumably for the case of a contradictory statement not under 
oath,2 and certainiy for that of a contradictory oath.3 

§ 2044. Sundry Crimes, under Statutes. In a few jurisdictions, a require
ment of number has been introduced by statute for certain additional crimes.1 

., 1840, U. S. 11. Wood. 14 Pet. 430, 437, 
441 (false oath to cost of imported goods; 
the invoice-book &nd letters of the defendant, 
held sufficient to provo the perjury; Thomp
son, J .• diss.; quoted supra). Contra: 1904, 
State 'D. Hunter, 181 Mo. 316. 80 S. W. 955; 
1854, Dodge 'D. State, 24 N. J. L. 455, 461 
aembk (cited infra); 1889. State 11. Buckley. 
18 Or. 228, 22 Pac. 838; 1917. Paytes 11. State, 
137 Tenn. 129. 191 S. W. 975. 

I Accord: Eng. 1764, Anon., cited 5 B. &: 
Ald. 931. 939 (per Lord Mansfield. C. J., 
Wilmot. Aston, and Yates. JJ.); 1774. R. 11. 
Dane. cited ib. 939. semble (per Chambre, 
J.); 1822, R. 11. KniH, cited ib. 929 (" the 
jury might infer the motive from the cir
cumstances "); 1822. R. 'D. Ham:;, ib. 926, 
932 (counsel for defen!lant concedcd that 
the contradiction of oaths "might have been 
sufficient alone for the jUry to have convicted 
the defendant of perjury"); 1823, R. 'D. Jack
Bon. 1 Lew. Cr. C. 270, semble (if the jury be
lieve one of the oaths false); Can. 1921. R. 
II. Brewer. 60 D. L. R. 558. Alta. lIembk (if 
the jury believe that the oath charged ill lelse) ; 
U. S. Fed. 1840, U. S. 11. Wood. 14 Pet. 430, 
437 (quoted IlUpra); Cal. P. C. 1872, § 11Sa 
(perjury in false affidnvit of intended testi
mony; the affiant's subsequent testimony 
"contrary to any of the matters in such affi
davit" to be • prima facie' evidence of falsity). 

Contra: Eng. 1838. R. fl. Wheatland, 8 C. 
& P. 238, Gurney, B. (contradiction of oaths, 
alone not sufficient. nnd confirmatory evi
dence required; but here the difficulty turned 
on the indictment); 1839, R. fl. Gaynor. 1 Cr. 
& D. 142, 147 (Ireland; Torrens, J .• thought 
this sufficient; but the judges afterwards 
unanimously decided to the contrary); 1844: 
R. I). Hughes, 1 C. &: K. 519. 527. per Tindal. 
C. J. (merely to "prove the two contra
dictory stat~ments and leave it there" is not 
enough); U. S. 1916. People I). McClintic, 193 
Mich. 589. 160 N. W. 461; 1854, Dodge ~. 
State, 24 N. J. L. 455, 461 (such evidence "in 
connection with the testimony of one other 
witness" suffices); 1920. People ~. Glass, 
Sup. ,App. Div., 181 N. Y. Suppl. 547 (per
jury charged in a statement on eross-cxam
ination contradicting statements on direct 
enmination and before a magistrate; citing 
neither U. S. I). Wood nor any of the above 
cases in· accord with it); 1906, Billingsley w. 
State, 49 Tex. Cr. 620, 95 S. W. 520 (there 
must be other evidence than the contr~.iictory 
oath) ; 1876, Schwartz 'D. Com.. 27 Gratt. 
Va. 1025 (leading opinion, by Staples. J.). 

The following peculiar case also is sound: 
1902. People v. Doody, 172 N. Y. 165, 64 
N. E. 807 (perjury in falsely testifying that he 
did not remember certain criminal acts; no 
direct testimony from witnl':lScs as to thc' ac
cused's memory being possiblc, the rule was 
held not applicable, and proof by comparison 
with his repeated prior testimony asserting 
and admitting the acts was held sufficicnt). 

Compare Pigott'a perjury in the Parnell case 
(quoted ante, § 1260). 

A New York statutc of 1906 (c. 324, amend-
ing Penal Code. § lOin), Consol. L. 1909. 
Penal, § 1627, sp.ems to touch this point (in 
perjury, the falsity shall be presumpth'ely 
established by proof of the defendant's con
trary testimony undcr oath "in any othcr 
written testimony. declaration. deposition. 
certificate, affidavit. or other writing by him 
IlUbscribed "). 

§ 2044. 1 ENGLAND: 1885, St. 48 &: 49 
Vict. c. 69. § 2 (procudng for prostitution or 
seduction; no conviction to be had on the 
evidence .. of one witne8s, unless such witness 
be eorroboratcd in some material particular by 
evidence impliratine the accused "): § 3 (so also 
for procuring dcfilement by fraud. etc.). 

CANADA: Dom. R. S. 1906. c. 146. Crim. 
C. § 1002 (the trellSon rule. quoted ante, § 2036. 
applied to forgery. fraudulent marriage. seduc
tion. and kindred offences spccified); Alia. 
1916. R. I). Peterson, 31 D. L. R. 295 (forgery; 
corroboration held to be lacking); Man. 1915. 
R. fl. Rabinoviteh, 21 D. L. R. 600. (secret 
commissions; the accomplice's e'\;dence held 
corroboratp.d); Onto 1906, R. 11. Daun, 12 Onto 
L. R. 227. 231 (rulc of Dom. Crim. Code. 
t 684. 8upra, applied, in a charge of seduction) ; 
Bask. 1914, R. ~. Sr.heller. 16 D. L. R. 462 
(forgery; Can. Cr. C. Ii 1002 applied). 

UNITED STATES: Ariz<'na: Rev. St. 1913. 
P. C. § 1050 (false pretenc')s; if thc pretence 
is not in writing by defendant, it must be 
proved "by the testimony nf two witncsses. 
or that of one witD'.!8S aud corroborating 
circumstances," except on a charge of marry-
ing or obtaining money or property by per
sonation) ; 
California: P. C. 1872, ~ 1110 (certain kinds 
of cheating by fa!~n !,~~Gences; if the alleged 
pretence was merely "in language unaccom
panied by a false token or writing" then there 
must be eithel' a \\Titten memorandum signed 
by dcfendant, or two witncsses, or .. one wit
ness and corroborating circnmstances "); St. 
1905, C. 532 (amends P. C. 1872, § 1110, aB 
to the crimes covcred) ;: 
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These crimes include sexual offences (as in England and Canada), forgery 
and false pretences (as in Canada and Idaho), capital offences in general (in 
Connecticut), and miscellaneous offences. Each measure has doubtless a 
special local history and reason. 

The propriety of such rules will dep·:nd somewhat on local conditions, and 
may perhaps be adequately tested by the canon already stated (ante, § 2037). 
Most of these statutes have probably been based upon some single local 
instance of hardship, and not upon any general survey of experience in the 
class of crimes dealt with. They may contain suggestions worth considering, 

CQ7I7Iecticut: Gen. St. 1918, § 6633 (no person 
is to be convicted of any capital crime" with
out the testimony of at least two witnesses, 
or that which is equivalent thereto "); 18S1, 
State D. Smith, 49 Conn. 376, 384 (the two 
witnesses are not rcquired for every impor
tant fact; what is the .. equivalent" of the 
witnesses i.~ entirely for the jury); 1905, 
State v. Marx, 78 Conn. 18,60 At!. 690 (the 
trial Court need not define the meaning of 
.. equivalent thereto," under the above stat
ute); 1905, State v. Kelly, 77 Conn. 266, 58 
Atl. 705; 1905, Stat.c v. Bailey, 79 Conn. 589, 
65 At!. 951; 1908, State v. Washeleskl', 81 
Conn. 22, 70 At!. 63 (State v. Smith followed) ; 
1914, State v. Wakefield, 88 Conn. 164, 90 
Atl. 2~O (rule adhered to) ; 
Idaho: Compo St. 1919, § 8956 (!!l.!~e pre
tences; unless there be a writing in defend
ant's hand, there can be no conviction" unless 
the pretence be proven by the testimony of 
two witnesses, or that of one witness, and 
corroborating circumstances"; not applicable 
to personation to obtain marriage or receive 
money or property) ; 
India7la: Burns' Ann. St. 1914, § 2114 (" Three 
witnesses at least shall be required to prove 
the fact of genuineness" of a note, bill, etc., 
or .. other instrument of writing, except in 
case of larceny"; but "the single e\'idence 
of the cashier of the bank purporting to have 
issued the same" suffices) ; 
Kamas: Gen. St. 1915, § 8137 (persons of 
skill may testify to the genuineness of a bill or 
other writing; "but three witnesscs at least 
shall be requircd to prove the fact, except 
[that) in case of a larceny thereof the single 
evidence of the president, cashier, or teller 
of the bank purporting to have issued the 
same, or the maker thereof, may be received 
as sufficient"); 1883, State v. Foster, 30 Kan. 
:165, 367, 2 Pac. 628 (statutory requirement 
for number applies only when expert witnesscs 
arc used: not, as here, to a cashier testifying 
to a draft of his own bank) ; 
Kentucky: Stats. 1915, § 1594 (no one is to 
be convicted of offences under the election
law "upon the testi.rnony of a single witness, 
unless sustained by strong corroborating 
circumstances "); 1895, Com. v. Hart, 98 I{y. 
7.32 S. W. 138 (applying the statute) ; 

Massachusctta: Gen. L. 1920, c. 272, § 11 (en
ticing for prostitution, fornication, etc.; one 
'\\itncss alone is not sufficient, unless" corrob
orated in a material particular ") ; 
lIIinnesota: Gen. St. 1913, § 4060 (committal 
of infant to State training school; charges must 
be prO\'en .. by the testimony of at least two 
disinterested witnesses ") ; 
Montana: Rev. C. 1921. § 11987 (false pre
tences; like Cal. P. C. § 1110) ; 
Ner:ada: Rev. L. 1912, § 7179 (like Cal. P. C. 
§ 1110); 
New Jersey: 1903, State 11. Kenilworth, 69 
N. J. L. 114, 54 At!. 244 (construing St. 1888. 
p. 249, requiring the oath of one or more" cred
ible" "itnesses to con\'ict of palmistry) : 
North Dakota: Compo L. 1913, § 10842 (like 
Cal. P. C. § 1110) ; 
Okiahoma: Compo St. 1921, § 1807 (a threat. 
not in writing, to puhlish s libel, and the 
.. character of libellous matter," must be Pi'oved 
"by at least two \1oitnesses, or by one witnesa 
and corroborating circumstances "); § 2702 
(like Cal. P. C. § 1110); 
Porto Rico: Rev. St. & C. 1911, § 6284 (cer1:ain 
kinds of eheating by falsc pretences; like Cal. 
P. C. § 1110); 
South Caroli1la: Crim. L. 1922, § 189 (breach of 
a verbal contract for land-lease is punisbable 
by. fine or imprisonment; "the contract herein 
referrcd to, if verbal, shall be witnessed by at 
least two disinterested witni!sses"); § 184 (con
tracts of personal service; ., if verbal, they must 
be witnessed by at least two disinterested wit
nesses, not related by blood or marriage within 
the si.'odh degree to either party"); 1901, State 
11. Easterlin, 61 S. C. 74, 39 S. E. 250 (brother of 
a party, held disinterested, under the statute); 
South Dakota: Rev. C. 1:)19, § 4883 (like Clil. 
P. C. § 1110, but this does not apply to the 
offences of false personation to secure marriage 
or money or property) ; 
Utah: Compo L. 1917, § 8991 (like Cal. P. C. 
§ 1110); § 1923 (o!fence,; I\gainstdairy and food 
law; to prove identity of sample analYled. 
the "testimony of said two witnesses as above 
shall be sufficient," i. e. of the sender and the 
receiver of the sample). 

For other statutes requiring corroboration 
of a specifie kind 0/ witne&& (rape-eomplainant 
children, Chinese, etc.), BC-C poat, §§ 2056-2066: 
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but on the whole they are likely to be of little service. A capable judiciary, 
and an effective jury system (both depending upon a conscientious citizen
ship and a sound condition of politics), are in the end the only real safe
guards of an innocent man. 

Compare here the similar rules poat, §§ 2061, 2066, also applicable in 
criminal cases, but resting upon the "'ind of witneaa, and not primarily upon 
the kind of offence; those rules nevertheless are sometimes limited to trials 
for specific offences. 

2. Civil Cases 

§ 2045. Civil Cases: Rules derived from the Ecclesiastical Law. The rule 
of the later Roman law, and of its successors, thc Continental civil law and 
the Canon law, required at least two witnesses to prove any fact (allte, § 2032). 
Whatever detailed additional rules of number existed on the Continent, and 
in the earlier English canon law as administered in the spiritual Courts, the 
later ecclesiastical law in England seems to have been satisfied in general 
with the simple rule of two witnesses for all classes of cases. I In the final 
form, as it appears when the rulings of those Courts begin to be published 
(that is, by the end of the 1700s), the rule is still further attenuated, ami 
requires only one witness with corroborating circumstances.2 The further 
definition of the notion of corroboration seems seldom to have been formu
lated into rules,3 and was carried out in each case according to the discretion 
of the judge. 

But in the meantime this rule of the ecclesiastical law had been exercising 
an influence, direct and indirect, upon English law outside of the narrow 
jurisdiction of the ecclesiastical Courts. In the first place, its methods of pro
cedure and proof had been adopted by the Chancellors, who, being originally 
ecclesiastics, were trained in the civil and canon law, and made its practice 
the basis of that of the Court of Chancery.4 These rules, there enforced, 
became an integral part of the common law as distinguished from the canon 
law. In the next place, the jurisdiction of the ecclesiastical Courts was exclu
sive over some subjects matrimonial and testamentary and thus certain 
rules became associated with certain classes of litigation. Thus, the ecclesias
tical rule in some subjects came later to be incorporated into the ordinary (or 
"common") system of law in one of two ways; namely, either a statute 
imitated or adopted the ecclesiastical rule, or, when the ecclesiastical Courts 
were abolished and their jurisdiction transferred to the ordinary Courts, 

i 20n. 1 The authorities have been noted 
ante. § 2032. par. 1. 

I 1790. Crompton t'. Butler. 1 Hagg. Cons. 
460. 463 (rule applied to an action for defama
tion; one witness each to separate utterances. 
held sufficient); 1792, HutehiIIB t'. Oenziloe, 
ib. 181, 182 ("the ordinary rule of tho eccles
iastical law" requires two witnesses. or one 
with coflOborating circumstances; here ap
plied to a prosecution for quarrelling in church). 

'1847, Dr. Luahington. in Simmons v. 
Simmons, 1 Rob. Eccl. 566. 575 (" evidence 
to mere probability. not applying to the act. 
cannot be received 88 corroborative"; treating 
the fnet of A.'s intercourse with M .• before A.'a 
marriage to B., as evidence making probable 
his adulterous intercourse with her after mar
riage, but not as corroboration to the act 
itself). 

• Langdell,Summary-of Equity Pleading. § 46. 
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their rule of proof was followed as well as their rules of substantive law. Of 
the former mode statutory adoption at least one instance (that of 
nuncupative wills) occurred during the existence of the ecclesiastical Courts; 
but the remainder were created by the very statutes transferring the ecclesi
astical jurisdiction, for it was natural in one and the same enactment to deal 
with both the jurisdiction and the rules of law to be transferred. Of the 
latter mode judicial adoption of precedent it would seem that there 
ought to have been no instances at all; because the legislative transfer of 
jurisdiction, with a confirmation of established substantive rule~, would still 
leave a common-law Court free (in the absence of express legislation) to 
follow in its newly acquired matters of jurisdiction all its traditional rules 
of proof, in particular the rule requiring no more than one witness. This 
was indeed the result wherever the question was expressly forced upon the 
attention of those Courts.s Yet in one or two subjects for example, the 
rule about a respondent's confession in divorce (post, § 2067) . there was 
a general assumption that the rule of evidence came over with the jurisdiction 
and the rules of substantive law. 

Thus, in several instances (now to be examined), a rule of number origi
nating in the ecclesiastical Court and not indigenous to the common law, has 
become a part of our law, either by filtration through the Court of chancery 
or the Court of probate, or by express statutory confirmation or imitation. 
On the other hand, it remains true that except in these ways no rule of num
ber pure and simple i. e. no rule declaring insufficient a single witness, 
irrespective of kind has found a footing in the common law for civil cases. 

§ 2046. : Divorce Cause denied. The ecclesiastical rule (post, 
§ 2(67) requiring corroboration for the conje.,sion of a divorce-respondent, 
applied solely to the confessing testimony of the respondent, and had no ap
plication to that of the complainant, nor to the number of witnesses produced 
by the complainant. Nevertheless, the general rule of the ecclesiastical 
Courts, that one witness alone was in8Ujficient for any claim, was equally 
applicable to a petition jar divorce, and was so construed.1 The two rules, it 
will thus be perceived, were entirely independent of each other, the present 
rule for the complainant resting on the general principle of canon law every
where accepted, and the other rule, for confessions (post, § 2067), having 
its origin in local English ecclesiastical law. The former, therefore, would 
disappear entirely, in the common-law Courts, with the entire ecclesiastical 

, Robinson ». Robinson. 1 Sw. & Tr. 362. canon law); 1847. Simmons 11. Simmons. ib. 
post. § 2067 (divorce confession); Gould 11. 566. 569. 577. 
Safford. 39 Vt. 498. post. § 2050 (nuncupative In Parto Rico the canon-law rule appears to 
will). be in force: 1903. Ortiz ». Rodriguez. 4 P. R. 

§ 11K6. 1 These cases °deal with adultery 51 (two witnesses held" to constitute !lUf!icient 
only ;butthe rule seems to have applied to all evidence."onobjectionthat "one singie witne&a 
causes for divorce: Eno.1795. Donellan 11. Don- testifying to his own knowledge of thcfact is Dot 
ellan. 2 Hagg. Eccl. (Suppl.) 144; 1832. Kenrick enough"); 190:!. Fortuno 11. Ferreras. 4 P. R. 
11. Kenrick. t Hagg. Cons. 114. 136; 1844. Evans 214 (the two witnesscs here held not "sufficiently 
II. EvaDs. 1 Rob. Eccl. 165. 175 bne witness explicit and circumstantial"): 1904. Loaiza ». 
alone is iIIWfficient. 88 general principle of Caballero. 6 P. R. 117 (two witnesses suffident). 
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principle (ante, § 2045) about numbers of witnesses. The latter would also, 
it is true, disappear as a matter of precedent; ollt a special policy (post, §2068) 
sufficed to preserve it. 

Accordingly, it seems clear that, so far as the testimony for the complain
ant in divorce is concerned, no common-law principle requires that a second 
witness or corroborating circumstances be brought, either to support ordi
nary testimony or to support the complainant's own testimony.2 

One or two Courts, however, have judicially introduced a rule, not pre
scribing (like the ecclesiastical rule) that anyone witness is insufficient, but 
merely that the testimony of the complainant alone,3 or of a particeps crim
inis alone,4 without corroboration, is insufficient; and in several other juris
dictions a similar provision has been made by statute.s 

Other statutes provide generally that the testimony of "the parties" alone 

I Can. 1921, Ccsale v. Cesale, 57 D. L. R. 69 Atl. 627; 1905, Huntv. Hunt, N. J. Eq. , 
614, N. Sc. (divorce for adultery; petitioner's 59 At!. 642; 1905, Wood v. Wood, N. J. 
testimony may suffice \\ithout corroboration; Eq. ,62 At!. 4!<9; 1905, Kline v. Kline, -
Engliah rulings reviewed); U. S. 1920, Sweet N. J. Eq. ,61 Atl. 160 (desertion); 1907, 
v. Sweet, 119 Me. 81, 109 At!. 379 (Robbins v. Foote v. Foote, 71 N. J. Eq. 273, 65 Atl. 205 
Robbins, Maso., followed); 1868, Robbins v. (desertion); 1908, Topfer v. Topfer, ." N. J. 
Robbins, 100 Moss. 150 (" the rule .•. is Eq. , 68 At!. 1071 (desertion) ; 1916, Hogue 
merely a general rule of practice, and not an I). Hague, 85 N. J. Eq. 537, 96 Atl. 579 (deser
inflexible rule of law; ... there is no !nw to tion); 1918, Rogers v. Rogers, 89 N. J. Eq. I, 
prevent the finding of a fact upon the testimony 104 At!. 32 (pointing out that the rule here ill 
of a party whose credibility and good faith are not of statutory origin, and noting an error in 
satisfactorily established "); 1878. Flattery r. the syllabus to Foote v. Foote, aupra); 1920, 
Flattery,88 Pa. 27 ("the law has made the Iihel- Lasker tl. Lasker, 91 N. J. Eq. 352, 110 At!. 
lant a competent witness; whether credible, 27 (desertion); 1920, Stieglitz I). Stieglitz, 92 
was a question for the jury and not for the N. J. Eq. 292, 112 Atl. 310; 1920, Meek v. 
Court"); 1891, Lee v. U~, 3 Wash. 236, 237, Meek, 92 N. J. Eq. 2:~, 112 At!. 409; 1921, 
28 Pac. 355. Foster I). Foster, N. J. L. ,114 Atl. 

a England: 1915, Joseph v. Joseph, Prob. 333. 
122 (desertion by husband; to find a second 4 1823, Best v. Best, unreported, quoted in 
desertio!1 relied upon, "the uncorroborated Poynter, Marr & Div. 198; 1845, Emmons 11. 

evidence of the woman" is not enough). Emmons, Walker Ch. (Mich.) 532, ~34; 1855, 
Arkansas: 1919, Wood v. Wood, 140 Ark. Simons I). Simons, 13 Tex. 468,4714, semble. 
361, 215 S. W. 681 (rule not applied to a Such rules are therefore in theory really of 
petition for temporary alimony); Columbia the sort examined post, § 2066. 
(Dist.)! 1904, Lenoir v. Lenoir, 24 D. C. App. & Colorado: Compo St. 1921, , 5597 (re8i-
160, 165 (cited post. § 2067, n. 10); New de nee in Colorado of an applicant for divorce 
Hampshire: 1842, Kimball 1). Kimball, 13 N. H. must be proved by "at least one credible wit-
222, 226 ("or, if no other persons have knowl- ness other than the plaintift," except for di
edge respecting the facta In the case, there vorce for adultery or cruelty done within the 
must be evidence that thc libellant sustains State); Iou'a: Compo Code 1919, § 6622 ("no 
a good general character"; compare the rule divorce shall be granted on the testimony of 
for corroboration of witnesses, ante, § llO4); the plaintiff alone ") ; Maruland: Annot. 
New Jer&eu: 1870, Woodworth V. Woodworth, Code 1914, Art. 34, § 4 (in proceedings for 
21 N. J. Eq. 251 (the plaintiff's testimony divorce no decree shall be rendered "upon the 
alone is insufficient): Reid I). Reid, 21 N. J. testimony of the plaintiff alone; butin all such 
Eq. 331, 333; 1871, Palmer I). Palmer, 22 CIlSCS testimony in corroboration of that of the 
N. J. Eq. 88, 90; 1889, McShane 1). McShane, plaintiff shall be necessary"); KenlucktJ: 
45 N. J. Eq. 341, 19 At!. 465; 1890, Costill 11. Stata. 1915, § 2119 (quoted posl, , 2067); 
C08till, 47 N. J. Eq. 346, 350, 21 At!. 35; 1901, Barnett 1). Barnett, Ky. , 64 S. W. 
1901, Moak 1). Moak. N. J. Eq. ,48 At!. 844 (statute applied); Wiacomin: Circuit 
394; 1901, Garcin 1). Garcin, 62 N. J. Eq. 189, Court Rule 28, under Stats. 1919, , 2348; 
50 At!. 71; 1902, Grover 11. Grover, 63 N. J. Conlra: Indiana: Burns Ann. St. 11l14, '1077 
Eq. 771, 50 At!. 105~ (for all causes of divorce) ; (divorce: defendant's:denial under oath "shall 
1904, Cotter 11. Cotter, N. J. Eq. ,58 not render necesssryany further or other proof" 
At!. 73: 1905, Sabin 11. Sabin, N. J. Eq. , than if he had not denied). 
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shall not suffice; these, being aimed chiefly at the use of Te8pondeni8' confes-
8iorz8, are placed post, § 2067; but they ate usually construed as including 
the testimony of the complainant.6 

§ 2047. Same: (2) Chancery Bill denied by Defendant's Oath. The Court 
of Chancery, in all classes of cases, followed directly the ecclesiastical rule 
that two witnesses were required to prove any material fact as the founda
tion of a decree. This rule seems not to appear in the reports until the end 
of the 1600S,1 nearly two centuries after the Chancery system had begun to 
be an organized competitor of the common-law Courts. But it is not to be 
doubted that the rule was followed from the beginning. Probably the direct 
and simple form of the ecclesiastical rule was in the beginning unchanged; 
but in later development there came alterations both in ~he scope of the rule 
and in the reasons given for it. 

(1) The scope of the rule, as it comes into the modern law, is confined to 
cases where the defendant by his sworn answer has directly denied on oath 
the allegation of the bill. In other words, the rule does not apply in all cases 
other than where the allegation is admitted to be true. In Chancer~', a mere 
failure to deny did not (as at common law) amount to a judicial admission; 
unless a defendant expressly admitted the allegation, or unless he was in 
contempt for refusing to answer at all and the bill was ordered to be taken 
'pro confesso,' the plaintiff must still prove his allegations.2 Accordingly, it 

• Arizona: 1921, Lundy 11. Lundy, Ariz. 11. Thompson, 162 N. D. 255, 156 N. W. 492 
-, 202 Pac. 809 (divorce; under Civ. C. (statute applied). 
lIill3. , 3861. amending the prior text, the Contra: 1901. Rosccrance 11. Rose crance, 
corroboration of the petitioner's testimony 127 Mich. 322, 86 N. W. 800 (under Compo 
may be furnished by the respondent's ad- St. § 8652. 8. divorce msy be decreed on the 
miesions; Finnigan. J., diss.); California: testimony o! compllllnant nlon<', the statute 
1871, Evans II. Evans, 41 Cal. 103 (" It.would referring only to confessional declarations). 
be impossible to lay down any general rule as Whether under such statutes a respond-
to the degree of corroboration which will be cnt's confession, whieh would of itself be in- . 
requisite "); 1874, Matthai II. Matthai, 49 sufficient under § 2067 PO!!, may serve as 
Cni. 90. 94; 1891, Cooper II. Cooper, 88 Cal. 8Uf!icient corroboration for the preseut pur-
45,48,25 Pac. 1062; 1892, Venzke v. Venzke, pose, is a petty quibble upon whieh different 
94 Cni. 225, 29 Pac. 499; 1894. Wolff II. views have been expressed, affirmatively, 
Wolff, 102 Cni. 433, 437, 36 Pac. 767, 1037; in Smith II. Smith, Cni. 8upra, and Lundy V. 

1897, Smith 11. Smith, 119 Cnl. 183, 48 Pac. Lundy, Ariz., post, § 2067; and negatively, 
730; 1898, Andrews II. Andrews, 120 Cal. in Scarborough II. Scarborough, Ark., cited 
186, 52 Pac. 208 (nature of corroboration, post, § 2067; Piatt II. Piatt, Ida., BUpr"; 1916, 
defined); 1905, Avery v. Avery, 148 Cal. 239, Garrett II. Garrett, 86 N. J. Eq. 293, 98 Atl. 848. 
82 Pac. 967 (similar); Idaho: 1908, Bell II. For the requirement of corroboration for 
Bell, 15 Ida. 7, 96 Pac. 196; 1917, Donaldson detectitu, prostitutes, and persons of loose 
II. Donnldson, 31 Ida. 180, 170 Pac. 94 (di- character in divorce cases, see post, § 2006. 
vorce for cruelty; Rev. C. § 2661 applied); § 104.7. I The following are early cases: 
1919, Piatt II. Piatt, 32 Ida. 407, 184 Pac. 470 1679, Wakelin II. Walthal, 2 Ch. Cas. 8; 1682, 
(failing to cite Bell 11. Bell, supra); Iowa.: Hobbs II. Norton, 1 Vern. 136; 1683, Alam II. 

1916, Leonard II. Leonard, 174 Ia. 734, 156 Jourdan, 1 Vern. 161; 1692, Christ College II. 

N. W. 803 (statute applied); 1921, Ander- Widdrington, 2 Vern. 283; 1693, Bath and 
IIOD 11. Anderson, 191 Ia. 497, 181 N. W. 241 Mountague's Case, 3 Ch. Cas. 53, 12.1 (per 
(statute applied); Maryland: 1880. LeBrun Lord Keeper Somers). 
II. LeBrun, 55 Md. 496, 503 ("mere declara- On nil of the ensuing points, compare the 
tiona of either of the parties" not sufficient); learned article of Mr. (now JUdge) Gest, 
Minnesota: 1900, Westphal II. Westphnl, 81 "Tbe Responsive Answer in Equity," cited 
Minn. 242, 83 N. W. 988 (statute applied); ante, § 2032, note 1. 
Ohio: 1833, Hansel 11. Hansel, Wright 212 (un- 2 Langdell, Summary of Equity Pleading, 
del' ltatute); N. Dakota: 1916, Thompson U 84, 137. 
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would seem that in the intermediate case, i. e. where the defendant answered, 
and yet neither expressly admitted nor expressly denied the allegation under 
oath, and also even where he denied but in an answer not under oath, the 
allegation must be proved, and yet needed not two witnesses: 

1778, Tmmww, L. C., in Pember v. Mather8, 1 Bro. Ch. C. 52: "I take the rule to be 
that, where the defendant in terms negatives the allegations of the bill, and the 
evidence is only one person affirming what has been so negatived, there the Court will 
neither make a decree nor send it to a trial at law. Where the Court does not seud it to 
a trial at law, it orders the answer to be read in evidence, and sends it to the Court of 
law only to find the consequences. Because the Court of equity has such a rule, there
fore it refers to a court of law what a court of equity should do; this was done by the 
House of Lords in Lord Milton's case.3 The original rule stands on great authorities; 
so does the manner of liquidating it; I do not great reason in either." 

(2) This rule, like the general rule of the ecclesiastical Courts (ante, § 2045), 
thinned out, in the course of modern development, into a rule requiring 
merely one witness with corroborating circuTfUltancea: 

1837, Mr. R. N. Grcsley, Evidence in Equity, 4: "Some conoboration is tequif£d,
the testimony of a second witness, or any circumstances which may give a tum to the 
balance; the conobofQtion, however, has sometimes been so extremely slight that •.• 
there can be little doubt that this circumstance [of the defendant being interested) has 
a co&siderable weight." 

As a current rule of Chancery practice, it is not within the present purview.' 
(3) The theory of the rule was originally no other than that of the eccle-

• Brown's P. C., V, 313, 8vo ed. verifying an answer by oath, is an interest-
4 See Gre51ey, Evidence in Equity, pp. 4, ing question: 1919, Watts ~. Crabb, 9th 

156; Greenleaf, Evidence, I, § 260, III, § 289; C. C. A., 257 Fed. 717 (not decided); Ala-
Note to first American edition of Brown's bama: 1847, Moyler fl. Moyler, 11 Ala. 620, 
Chancery Cases, I, 53, Pember fl. Mathers; 628: Columbia (Dist.): 1906. Northwest E. I. 
Daniell, Pleading and Practice in Chancery, Co. v. CampbcU, 28 D. C. App. 483, 493: 
I, 8i3 ff., Gould's sixth American edition; Flmida: 1903. Pinney v. Pinney, 46 Fla. 
Story, Equity Jurisdiction, II, § 1528. 559, 35 So. 95: 1904, Parken II. Safford, 48 

The rule has been applied in the follo~nng Fla. 290, 37 So. 567; 1917, Farrell 11. Forest 
caaes: CANADA: 1853, Boulton fl. RobinlloJn, Inv. Co., 73 Fla. 191,74 So. 216: NetJI Jer&tJ1I: 
4 Grant U. C. 109, 123: 1873, Powell ~. Lea, 1904, Evans ~. Evans, .' N. J. Eq. ,51} 
20 Grant U. C. 621; 1879, Moberly fl. Brooks, Atl. 564; Penn&ylronia: 1847, Brawdy fl. 

27 Grant U. C. 270. 278. Brawdy, 7 Pa. St. 157, 159: 1883, Juniata 
UNI'1'ED STATEi: FlJIleral: 1812, RusscU Bldg. Ass'n fl. Hertsel,l03 Pa. 507, 514: 1884. 

I!. Clark, 7 Cr. 63. 92: 1815, Clark v. Van Phillips~. Meily, 106 Pa. 536, 544; 1887, 
Riemsdyk, 9 Cr. 152, 160; 1881, Vigcl~. Sylvius fl. Kosek, 117 Pa. 67, 76, 11 Atl. 392; 
Hopp, 104 U. S. 441; 1885, Conly ~. Nailor. 1904, McGary v. McDenuott, 207 Pa. 620. 
118 U. S. 127, 6 Sup. 1001; 1892, Monroe 57 Atl. 46: Tennellsee: 1791, Humphreys II. 

Cattle Co. fl. Becker. 147 U. S. 47, 13 Sup. Blevins. 1 Overt. 177. 179: 1901, Bennett fl. 

217: 1903, Jacobs II. Van Sickle, 127 Fed. 62, Ins. Co., 107 Tenn. 371, 64 S. W. 758 (rule not 
61 C. C. A. 598: 1919, Dem&reat fl. Win- applied to 8 bill to annul an insurance policy 
chester Repeating Arms Co., U. S. D. C. on the 1P0und of fraud); Vermont: 1906, 
Conn., 257 Fed. 162 (nor does the plain- Phelps fl. Root, 78 Vt. 493, 63 At!. 941 (but 
tiff's expres waiver of vsrilication of the here the rule is em8llcu1ated by declaring that 
defendant's answer deprive a verified answer .. circumstantial evidence may take the plaee 
of the effect given by the rule; here applied of the testimony of one or bo/1& if of 
to an application for tempotaP. injunction, equal weight and credibility"). 
following Clements fl. Moore, 6 Wall. 299); The rule h811 been in the follow-
whether the rule is any longer in force ing cases and statutes: Ga.. Rev. C. 1910, 

the Federal Equity Rules of 1912 (198 , 4547; La. 1902, Rush II. Landers, 107 La. 
Fed. :Ox), which make no requirement for 549, 32 So. 95; 1904, ThIbodeaux fl. Thibo-
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siastical Courts, namely, that two witnesses are required to prove any fact. 
But in later times the rule was explained, though still in the quantitative 
conception of testimony (ante, § 2032), on the theory that the answer of 
the defendant on oath was equivalent to one witne88 in his favor, and that 
therefore this offset the single witness for the plaintiff and made another 
necessary: 

1837, ~lr. R. N. Greaiey, Eyidence ill Equity, 4: "Where a material fact was directly 
put in issue by the answer, the Courts of equity followed the maxim of the chril law, 
'responsio unius non omnino audiatur,' and required the evidence of two v.itnesses as the 
foundation for a decree. But of late years the rule has been referred more closely to the 
equitable principle on which it is grounded, namely, the equal to credit which a 
defendant may claim when his oath, 'positively, clearly, and given,' and con-
sequently subjecting hiIn to the penalties of perjury, is opposed to the oath of a single 
witness." 6 

Such an explanation could have occurred as a natural one only after the rule 
had come to be restricted to the case of an answer on oath. But it was in 
any event inconsistent with the fundamental theory of an answer in chan
cery. The answer, so far as it is capable of being treated as evidence, is merely 
an admission extracted from the defendant on compulsion, and hence is 
available for the plaintiff only, if he cares to use it. Since the rule of parties' 
disqualification (ante, § 575) dPplied equally in chancery, the answer, on 
principle, is not testimony in the defendant's own favor.6 The modern ex
planation of the rule, therefore, needleesly obscures its origin and rests upon 
a false theory cf chancery pleading. This was long ago pointed out: 

1838, Lord BnOUGHA31, in Attwood v. Small, 6 CI. & F. 232, 29i: "It is said that you 
must have recoul'l5e to the answer . . . [because of a rule that if the defendant denies 
on oath] you must have more than one witness, or some circumstances more than one 
witness, in order to rebut that denial. But I take it that the denial is not read as evi
dence in the cause, and the Court not use it as e"idence; it is rather considered as !l 
general demal in the nature of II. plea of not guilty, a sort of general issue which puts 
the plaintiff to the proof in a particular way." 

(4) The policy of the rule has perhaps something to be said for it, because 
of the practice of the Chancery court to act without sight of the witnesses 
and (practically) without cross-e.mmination in short, without the usual 
accompaniments of a jury trial. 7 But the question may be pressed more 

deaux.112 La. 906. 36 So. 800 (apparentlyquali- 1914. c. 125. § 59 ; and cases cited in Mr. Gest'lI 
bing Rush ». Landers); M i3s. Code 1906. § 586. article /tUpra. note 1. 
Hem. § 346 (" The rule •• is abolished" where For its application to a cmporcaian-defmd-
the bill is sworn to) ; Mo. 1875. Cornet I). Bert- ant. see the following case: 1901. Kane I). 

elsmann. 61 Mo. 118. 125 ; N. J. Compo St. 1910. InB. Co .• 199 Pa. 1118. 205.48 Atl. 989. 
Evidence § 6 (quoted ante. § 488); Oh. Gen. Code For the rule that the whole of a rupoflaire 
Ann. 1921. § 11359 (verified pleading shall not aMtDtr must be read. see 11Oa/. § 2123. 
make"othcrorgreaterproornecessary"rorthe tTbis theory is round 88 early 811 Gilbert 
opponent); Pa. St. 1913. May 28. Dig. 1920. (anU 1726). Evidence. 152. It was early made 
§ 17233 (the rule or two witnesses etc. "is popular in the United States by Marshall and 
hereby abolished": saving the requirements Story. 
for rerolDung or overthrol\ing a wl'itten in- I Laugdel1. ubi BUpra. U 68. 78. 83. 126. 
etrument); Thomas I). Herring. 244 Pa. 550. 7 For a good examination or its policy, 
91 Ati. 500 (noticing the statute): W. Va. Code Evane, Notes to Pothier, II. 235 (1806). 
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closely, why sne.lld tht: Chancery court deprive itself of these aids, and thus 
be obliged to rely on a rule of thumb for the determination of a rational inves
tigation? Mr. Bentham's irony has forever pilloried the delinquencies in 
this respect of the traditional methods of the Court of Chancery: 

1827, Mr. Jeremy Bentham, Rationale of Judicial Evidence, b. IX, pt. VI, c. I, § 1 
(Bowring's ed., Vol. VII, p. 530): "Where the defendant contradicts the witness, it 
[Equity] counts testimonies, without weighing them .... The ground on which this 
arrangement is placed by the account given of it In the books, IS curious enough: 'Here 
is oath against oath; therefore nothing is to be done.' The judge who should allege 
this contrariety as a reason for doing nothing, would recognize himself unfit for his office. 
Injured suitor: 'To weigh testimony against testimony in a jury-box is the business, the 
everyday's business, of the same sort of man whose business it is, when be"'::nd a counter, 
to weigh lead or brass against bread or candles. \\'11at then? Is the task too hard for 
you? Do you sink under it? Such imbecility, is it the fruit of all your science? Sue, 
then, for a place in the jury-box; and learn your business from bakers and tallow-chandlers.' 
Lord Chancellor: 'It is not but that, if I were at liberty, I could weigh testimony against 
testimony as well as any tallow-chandler; but the mode of inquir.f which I am bound 
and content to conform to, does not allow me to weigh evidence. Where truth is at all 
doubtful, equity is altogether unfit for the discovery of it. This we are all sensible of; 
accordingly, as often as evidence is worth weighing, we send it to the tallow-chandlers; 
they have a method of their own, which it docs not suit the purpose of equity to follow • 
. • • Equity receives e,,;dence in a scientific way a way which was designed, not for 
thll discovery of truth, but for better purposes.'" 

§ 2048. : (3) Willa of Personalty, in the Ecclesiastical Court; Wills 
in Pennsylvania. (a) The secular jurisdiction of the ecclesiastical Courts was 
settled (after the first early struggles) to include (mainly) matters matri
monial and testamentary.l But the common-law Courts would not concede 
that this jurisdiction extended to the determination of land-titles. The 
practical result was that a judgment of the ecclesiastical Court could not 
validate a title depending on a will of land, and virtually their testamentary 
jurisdiction was confined to wills of personalty. Within this jurisdiction they 
applied of course the ecclesiastical rule requiring at. least two witnesses: 

1640, SWINBURNE, J., Wills, pt. I, § 9: "[By the Roman law] it must be proved for
sooth by seven Wherefore ,,;th good reason was this excesse reformed first 
by the ecclesiasticall law, which did reduce the number of seven ,,;tnesses to three (the 
parochiall minister being one) and in some cases two; and then by the general [ecclesiasticalIJ 
custom of this realm,2 which distinctly requireth no more witnesses than two, so they be 
free from any just cause of exception. • • • So we are no further tyed than to the observa
tion of those requisites that be necessary 'jure gentium,' which requireth but two witnesses. 
• • • [A man,] if he will, he may procure the witnesses to subscribe their Dames to the 
testament; ••• but no man is tyed to the observation of these cautels.~' 3 

18-, Edward Sugden, Letters to a Man of Property, 99 (as quoted in William Kitchiner's 
The Pleasure of Making a Will, 1822, p. 12): "I am somewhat unwilling to give you any 
instructions for making your Will, without the assistance of your professional Adviser. It 

• tocs. 1 Makower. Constitutional History 
of the Church of England (Sonnenschein's ed.). 
1895. pp. 417. 451. 

2 This author deals with the ecclesiastical 

law. and his "custom of the realm" meaDll the 
Engiish ecclesiastical custom. 

I So also ib. pt. IV, § 21. 
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is quite shocking to reflect upon the litigation which has been occasioned by men making 
their own Wills •••• H your estate consists of what is called personalty, as Money
Gooos Leasehold Estates, and the like, You may make your Will yourself without any 

and any two persons who know your handwriting, may, after your death, 
prove it. But it is better to have two [subscribing) W' in order that the execution 
of the Will may be proved without dilliculty." 

Thus, down to the time of the abolition of the ecclesiastical prerogative 
Courts (in England, in 1857,4 and in this country, at earlier dates), a will of 
personalty must be proved by two witnesses.s 

As it happened, however, this rule, ever since 1678, had been in two impor
tant respects less stringent than the rule for proving wills in the common-law 
courts, namely, the witnesses need flot have subscribed the will's execution 
(ante, § 1290) and the number required to be called was less than the number 
required to have attested a will of realty (post, §§ 2426, 2456). Postponing 
for a moment the consideration of the difference for wills of realty, it is enough 
to note that, with the statutory assimilation of the attesting-witness require
ment for personalty and realty alike (ante, §§ 1290, 1310), and the abolition 
of the ecclesiastical Courts, their rule disappeared,6 apparently everywhere 
except in one of our own State jurisdictions. 

(b) In Pennaylvania, an early statute perpetuated the rule of the eccle
siastical Courts, and extended it to both kinds of wills.7 In the application 
of this statute, the modern doctrine of the English ecclesiastical law (supra, 
par. a, and ante, § 2405), that corroborating circumstances might supply the 
place of a second witness directly to the act of execution, was here also car
ried out.s It is enough to note that the practical difference between this 

CSt. 20 & 21 Vict. c. 77, c. 85. assimilated all will-proof under the commOD-
5 1696, TwaHes ll. Smith, 1 P. Wms. 10 law rule. 

(will of personalty; two of the witnesses. 7 Pa. St. 1833. Dig. 1920, Decedents' 
children of the residuary legatee, being incom- Estates. § 8308 (Act of 1705; a will "shall be 
petent by the ranon law, "the common-law proved by the oaths or affirmations of two c·r 
judges agreed with the civilians that these two more competent witnef1Se8 "); § 6, Dig. § 8312 
children were not to be allowed as witnesses (bequests to a body politic or for religious or 
(by the canon law, which applied to such wills] ; charitable uses; the will shall be .. attested by 
therefore the will failed for want of proof, one two credible and at the same time disinterested 
witness being by the civil law as no witness"); witnesses"). In the "Great Body of the 
1826. Brett ll. Brett, 3 Add. 210, 224 (the Laws" of 1682 (Eastman, Courts and Lawyers 
requirement is merely of an affidavit to the of Pennsylvania, 1!l22, I, 7i) a clause had 
signature" by two persons"; or if there is one provided for" al1 wills in writing attested by 
attesting witness, then the affidavit of one two sufficient witnesses"; but the subsequent 
other person); 1832. Theakston ~. Marson, 1 practice seems to show that" attested" here 
Hagg. Cons. 290, 313 ("evidence of one wit- meant "proved," and not" subscribed." 
ness, unsupport"ld by any circumstance.3," S The detailed questions need not be here 
doe~ not make "legal proof of a testamentary further noticed; with the Pennsylvania nJ\ings 
act"; this because "by the generallawofthese are here placed the early rulings in the other 
Courts one witness not make full proof" ; States once having a similar practice: 
here applied to a wilI'6 execution); 1842, Penmyloonia: 1788. Lewis n. Maria, 1 Dall. 
Mackenzie Il. Yeo, 3 Curt. Ecc!. 125. 133. 145. 278 (under the act of 1705; "two or more 
150 (rule applied to a will's execution). credible witnesses"); 1791, Walmes\ey fl. 

• In South Carolina, Tennessee, and Vir- Read, 1 Yeates 87 (same); 1803, Eyster D. 

ginia, a similar rule once exiited, either by Young, 3 Yeates 511, 514 (" circumstance\! 
statute or by judicial adoption of the ecclesiaB' may supply the want of one wit.nesa, where 
tical rule in probate Cour,s (infra. note they go directly to the immediate act of 
8); but the modem stat1.Ites to have disposition"); 1820, Hock D. Hock. 6 8. 4: R. 
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rule and that now obtaining in the other jurisdictions for attesting witnesses 
(ante, §§ 1290, 1302) is that by the present one the entire elements of a valid 
execution must be proved twofold, i. e. either by two witnesses each testify
ing to all the elements, or by one witness to all and by circumstances suffi
cient alone to evidence all, while by the other rule the specified number of 
attesters need merely be called, whether or not they prove anything by their 

• testimony. 
§ 2049. Same: Willa of Realty at Common Law, and Statutory Atteated 

WUla, distingnished from the Preceding. The establishment of wills of 
realty, falling as it did within the jurisdiction of the common-law Courts, 
was regulated by their !'ules UI evidence. Hence, at common law, a will of 
realty, even after the statute of Henry VIII requiring it to bc in writing, 
could be sufficiently proved by a single witness; the common law having no 

47 (" each must make proof complete in handwriting of subscribing witnl'SSCB. if thl'Y 
itself." where they testily to circumstantial cannot be had in person); 1821. White v. 
evidence. and not to the fact of execution): Helmes. 1 MeC. 430. 437 (wills must he proved 
1820. Miller v. Carother~. S. & R. 215. 223 by two witnesses. but not necessarily to the 
(one attesting witness deceased after taking direct fact of l'xecution; here one testified to 
oath before the register. and one witness to that. and others to handwriting. etc.). 
handwriting. sufficient); 1827. Reynolds 11. Tennu8eo: 1834. Suggett v. Kitchell. 6 
Reynolds. 16 S. & !f~ •. 82. 86 (discussir.g the Yp.rg. 425. 428 (~ill of personalty. usually by 
qU08tion. Who is a "complete" witness?) I two witneSSCll; one "itncss to execution. a.nd 
1836. Mullen v. M·Kelvy. 5 Watts 399 (when another to a plan to make a will. here held 
there arc but two witnesses. the testimony of insufficient); 1850. Moore v. Steele. 10 Humph. 
each must be such as would be sufficient to 562 (two witnesses requirt'd for tl "ill of per
IlUbmit to the ju.ry were only one required): sonalty; preceding case approved); 1850. 
1844. Jones v. Murphy. 8 W. & S. 275. 295 Jones 1). Arterburn. 11 Humph. 97. 101 (prc
(cinumstances may supply thc place of one ceding cases approved; .. filets Ilnd circum-
witness); 1851. Shinkle 11. Crock. 17 Pa. St. stances" may be cquivalent to the testimony 
159 (competency nf witncss to mark); 1868, of one witness; handwriting {If olle subscrihing 
Carson's Appeal. 59 Pa. 493. 198 (one complete witness alone. not sufficicnt; if witncssl's' 
witness. and another whose testimony is handwriting is unavailable. two witnesses to 
completed by circumstances. sufficient; here testator's are required); 1860. Johnson v. 
the element thus supplied was the identity of Fry. 1 Coldw. 101. 102 ("ill of personalty; 
the document); 1874. Derr 1). Greenwalt. 76 testimony by one to execution and by another 
Pa. 239. 253 (approving Hock 11. Hock. and to handwliting only. insufficient; unless. 
applying it); 1884. Combs' Appeal. 105 Pa. 3emble. the will were holographic or evidence of 
155; 1893. Simrell's &tate, 154 Pa. 604. 26 his acknowledgment of it were addccl); 1872. 
Atl. 599; 1899. McKenna 11. McMichael. 189 Morris o. Swaney. 7 Heisk. 591. 596 (will of 
Pa. 440. 42 Atl. 14; 1906. Michell 11. Low. 213 lands; "one fact may be proven by onc wit-
Pa. 526. 63 Atl. 246; 1906. Fallon's Estate. ness. and other facts and corroborating 
214 Pa. 584. 63 At!. 889; 1913. Rhoads' circumstances may be proven by other wit-
F.state. 241 Pa. 38. 88 Atl. 71 (statute held not nesscs"; this is loose and unsound). 
satisfied becau8CCBch witneBBdid notseparatcly Virainia: 1828. Redford 11. Peggy. 6 Rand. 
depose to all the facts. following Hock o. Hock) ; 316. 326. 339. 344. 347 (wills of personalty must 
1918. Morrish 11. MOllish. 262 Pa. 192. 105 Atl. be proved by two witneBSes; except. per Green 
83 (only the material allegations nced be so and Cabell. JJ .• an ologxaph will. for which by 
IlUstained); 1919. MeClure 0. Redman. 263 Pa. analOgy of the statute for wills of realty one 
405.107Atl.25 (testatrix wrote part of her signa- witness suffices); 1834. Worsham 11. Worsham. 
ture. then stopped. and Mrs. O. guided her hand 5 Leigh 589. 596 (preceding case over-ruled; 
in re-wdting an entire signature; Mrs. O. signed one witness sufficient for will of personalty; 
as attesting witnes3; held. that other witnesses the decision proeeecls upon local practice). 
to testatrix· handwliting might suffice for the Where one witness recollects nothing or 
sccond required witness. but that they must be becomes incompetent. but has attested. his 
qualified independently of the will-signatures); attestation should be equivalent to one wi/nu,: 
1922. Lahman's Estate. Pa. .116 Atl. 538. as to this. and 88 to the facts imported byaD 

South Carolina: 1821. Sampson 11. White. 1 attestation. the authorities have IIlready been 
McC. 74 (the rule is satisfied proof of the examined ante, II 1315. 1316. 1511. 
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rule requiring two witnesses (ante, § 2032, post, § 2426). But in 1678, the 
Statute of Frauds added for such wills the requirement of attestation by at 
least three witnesses.1 The question therefore arises whether any require
ment of quantity or numbtlr was thereby introduced into the rules of Evi
dence. The result reached by the Courts was perfectly plain .and settled; 
but, to appreciate it, three sorts of legal requirements must be distinguished: 

(1) In the first place, the validity of the will, as to its !0rmalities of execu
tion, was affected. The act of execution, after the Statute, must include the 
act of signing by three witnesses; without their cooperation, the will is void. 
Here is no matter of evidence, but of substantive law (post, § 2455). 

(2) Among the kinds of witnesses who might be qualified to speak to the 
execution, the attesting witnesses were (after the Statute) to be preferred 
before all others. This came, not by express direction of the Statute, but by 
the general principle of the common law that an attesting witness must be 
called (or shown unavailable) before any other can he resorted to (ante, 
§ 1290). The Statute merely provided the attesting witness for wills; the 
common-law principle of evidence, thus applying, req1lired him to be used.2 

Here is now a rule of Evidence; but it is merely a rule of preference between 
kinds of witnesses; it is not a rule of numbers. 

But, furthermore, this rule of preference may also provide how many of 
these preferred witnesses shall be called. Such a further rule will of itself 
sa~' nothing as to the proof supplied by these witnesses; for example. it might 
require that each and all be called, but not that each and all should prove 
respectively the entire elements of due execution. Now the common-law 
Courts never required that more than one be even called. It is true that the 
chancery Court (probably under the influence of its ecclesiastical rule) did at 
some periods require all to be called; and that some modern statutes have 
made similar provisions. But at common law not even this much of a rule 
of number existed {ante, § 1304). Thus, by whichever practice judged (com
mon law, chancery, or statute), the effect of the attesting-witness rule is 
limited to requiring that he be ('(tIled, and involves nothing as to the proof 
he shall make (ante, § i302). 

(3) The third question, then, remains: Was any rule of number, for the 
purposes of establishment of belief, or proof, introduced by implication of 
the Statute? Suppose that all three v.itnesses are called, and thus the attest
ing-witness rule in its extremest form is satisfied; but suppose further that 
two of them are unable to recollect, or deny . the execution, or other
wise fail to furnish any evidence of execution; in other words, there remains 
but one witness actually contributing evidence of execution; is he sufficient? 
It is clear that by the common-law rule for attesting witnesses, he is 
(ante, § 1302); but that by the ecclesiastical rule for wills of persconalty (ante, 

I IOU. 1 St. 29 Car. II. c. 3, § 5 (devi°<lll they shall be utterly void and of none effect ") : 
of lands or tenements .. sball be attested and the history is enmined poll, Ii 2426, 2454. 
eubacribed in the presence of the said devisor ' Compare the exposition of L. C. J. Pratt 
by or four credible or else quoted 'Il/ro, par. 3. 
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§ 2048), he is not. The question is thus whether, for wills of realty under 
the Statute, there is, besides the attesting-witness rule of preference, a rule 
of number requiring that more than one witness sh~ll give credited testimony 
to the elements of due execution. 

The judicial answer to ·i:his was plain and inevitable, namely, that 
the common law possessed no rules of number, that the Statute 
merely introduced a new rule of substantive law as well as invoked 
the existing general rule for attesting witnesses, and that no more was 
intended by the Statute, and therefore the common-law rule oj one 
witness remained in full application. This was established at the very 
outset of the judicial consideration of the Statute, and was continuously 
maintained : 

1683, Hwkon'a CClde, Skinner 79; two of the attesting witnesses swearing against the 
due execution, other evidence of it was received and acted on; "to which the counsel of 
the other side urged that if the witnesses were not to be believed, then there would not 
be three witm.sses to the will, and so no '\\;11 within the statute of frauds and perjuries; 
to which PE.'dBERTON, C. J., answered that if there were three \\;tnesses to a will, whereof 
one was to his own knowledge a thief or person not credible, yet the words of the statute 
being satisfied, and he having collateral proof to fortily the will, he would direct a jury 
to find it a good will." 

1765, L. C. J. PRATT (Lord C.uIDEN), in Doe v.lIindson, 11. v. Kersey, 1 Day 41, 4!l: 
"Here I must premise one observation, that there is a great difference between the method 
of proving a fact in a court of justice, and the attestation of that fact at the time it happens. 
These two things, I suspect, have confounded; whereas it ought always to be re
membered that the great inquiry upon this question is, how the will ought to be attested, 
and not how it ought to be proved. The new thing introduced by the Statute [of Frauds] 
is the attestation; the method of proving this attestation stands as it did upon common
law principles. Thus, for instance, one witness is sufficient to prove what all three have 
attested; .. nd though that '\\;tness must be a subscriber, yet that is owing to the general 
common-law rule that where a witness hath subscribed an instnlment, he must always be 
produced because it is the best evidence. This we in common experience, for after 
the first witness has been examined, the will is always read." 

This much is of course necessarily implied in all the judicial decisions (ante, 
§ 1304) declaring that one attesting witness only need be called; for if one 
only need be called, and if he can speak to all the elements of execution, no 
further witness or proof is needed; the settlement of the one point settles the 
other also. But the question may arise as a separate one in those jurisdic
tions in which (following the Chancery or a statutory rule) all the attesting 
witnesses must be called (ante, § 1304); for it may then be asked further 
whether from the mouth of each of them mmt be obtained separate proof 
of execution, i. e. whether more than one testimony to execution must be 
given. The question is usually settled, by implication, as above noted; but 
it has also sometimes been expressly dealt with as a distinct question, and 
has been almost universally decided in accordance with the original and 
orthodox view taken by the English Court (quoted supra), namely, that 
testimony to all the elements constituting due execution, by a single witness, 
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suffices.! A contrary result can properly be reached only under a statute 
expressly requiring that the will be attested" and proved" by more than one 
witness.4 

It is plain, therefore, tnat a rule of preference requiring attesting witnesses 
to be called is distinct from a rule of number requiring credited testimony 
to execution to be given by two Or more witnesses; that either may exist 
without the other; that the latter exists without the former in a single 
jurisdiction (ante, § 2048); that the former exists without the latter, at 
common law and under the Statute of Frauds, in almost every other juris
diction; and that in perhaps a few jurisdictions, by express modern statute, 
both coexist. 

§ 2050. Same: (4) Nuncupative Wills. A nuncupative (or oral) will of 
personalty would have required two witnesses in the ecclesiastical Courts, 
but of realty, in the common-law Courts (so far as valid at all after the statute 
of Henry VIII), only one witness. But by the Statute of Frauds a nuncu
pative will was subjected to a rule of number more stringent even than that 
of the ecclesiastical Courts; for three were required.1 The Statute of Frauds 
was probably inspired directly by the ecclesiastical rules, for the latter had 
at one period required at least three; 2 and a canonist's hand had been 

I 1855, Walker 11. Hunter, 17 Ga. 364, 407; 
1862, Tarrant 11. Ware, 25 N. Y. 425, note; 
1862, Auburn Seminary 11. Calhoun, 25 N. Y. 
422, 425. 

In Viruinia the earlier de<'.isions took the 
oppoaite view: 1822, Bm'Well 11. Corbin, 1 
Rand. 131, 141 ("Every important requisite 
of the statute must be attested and proved by 
each witness"); 1827, Smith~. Jones, 6 Rand. 
33, 37, semble (two witnt'.5Ses necessary for 
will of realty); 1832, Dudieys 11. Dudleys, 3 
Leigh 436, 449, semble (two witnesses neces
IIIU'Y; here, a will of both realty and person
alty); but the later ones took the orthodos 
view: 1839, Clarke 1',. Dunnavant, 10 Leigh 
13, 22 (Brooke, J., diss.); 1846, Pollock II. 

Gle.ssell, 2 Gratt. 439, 461; 1849, Jesse II. 

Parker,6 Gratt. 57, 61, 64 (under a statute 
requiring attestation by two witnesses, it is 
not necessary that by two such witnesses, 
or by any two witnesses every statutory ele
ment shall be proved); 1877, Lam bert II. 

Cooper, 29 Gratt. 61, 67 (same); 1878, Cheat
ham II. Hatcher, 30 Gratt. 56, 58 (same). 

4 The statutes on the point have been 
already colleetC<' in dealing with the attest
ing-witness rule, II role, § 1304. The following 
case seems to justify itself on that ground: 
1875, Crowley II. Crowley, 80 Dl. 469 (two 
witnesses necessary). . 

§ 2050. 1 Holdsworth, History of English 
Law, vol. III, 1st ed., 1909, p. 422, 3d ed., 
1923, p. 539; 1678, St. 29 Car. II, c. 3, § 19 
(no nuncupative will of an estate exceeding 
£30 is to be valid "that is not proved by the 
oaths of three . at the least, that were 

present at the making thereof: nor unless it 
he proved that the testator at the time of pro
nouncing the same did bid the persons present 
or some of them bear witness that such was 
his will, or to that effect "): § 20 (" after six 
months passed after speaking of the pretended 
testamentary words, no testimony shall be 
received • • • except the said testimony, 
or the SUbstance thereof, were committed to 
writing within sis months after the making of 
the said will"). 

The statute's provisions as to a 'rogatio' 
(or calling to bear witness), and as to the 
reduction to wliting, are matters affecting 
the validity of execution: and, as the in
terpretation of the statute on this point is 
IIcarcely to be separated from its interpre
tation as a rule of evidence, no attempt is here 
made to collect the rulings: they may be 
found in the following works: Jarman on 
Wills, 6th Am..!r. ed. (Bigelow), I, 79; Schouler 
on Wills, 3d ed., § 373; see also the following 
cases: 1875, Morgan II. Stevens, 78 Ill. 287 

. (statute applied); 1849, Parkison II. Parkison. 
12 Sm. &: M. Miss. 672, 677 (testator need 
not call upon the two witnesses also, but only 
upon .. some person "); 1854, Burch 
.,. Stovall, 27 Miss. 725, 729 (the person 
called upon may be one of the two witnesses; 
no form of words for "colling" are neeessary 
if such is the import); 1879, Broach r. Sing, 
57 Miss. 115 (no "calling" proved on the 
facts); 1837, Tally II. Butterworth, 10 Yerg. 
Tenn.501 (useful opinion aa to whether the tlto 
witnesses may speak to different utterances). 

I Swinburne, quoted ante, t 2048. 
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concerned in the drafting of this part of the Statute.3 The rule of the 
Statute may therefore be reckoned as one of those which we owe to the 
ecclesiastical law. 

Apart from such a statute in our own jurisdictions, it would that 
no more than one witness is to be required.4 But in most jurisdictions 
there exist by statute provisions similar to those of the Statute of Frauds, 
specifying more than one witness as necessary.s Such statutes, it will be 

I Chief Daron Gilbert, writing before 1726 tive will must be "proved by the oaths of three 
(Reports. 261). makes this statement; and. witnesses present at the making thereof"); 
though the identity of the draftsmen has been § 3600 (like D. C. Code § 1634) ; 
a mooted point. the influence of the ecclesias- Gwr"w.: Rev. C. 1910. U 3925. 3926 (a 
tical model at that period, in view of what nuncupative will must be "proved by the oaths 
has been said above in § 2032, seems clear of at least three competent witnesses that were 
enough. The canonist referred to was Sir present at the making thereof"; and the 
Leoline :Ienkins. judge of the Prerogative substance reduced to writing within 30 days); 
Court of Canterbury: C. D. Hening. The (" three competent witnesses present at the 
Original Drafts of the Statute of Frauds and making thereof") ; 1914. Reid I). Wooster, 142 
their Au.hors (Pennsylvania Law Rev., LXI, Ga. 359, 82 S. E. 1054 (statute applied) ; 
283); Geo. P. Costigan, Jr., Judicial Legis- Idaho: Compo St.1919. § 7473 (may be proved 
lation in the Interpretation of the Contract as other wills. provided they were reduced to 
Clauses of the Statute of F'tauds (Illinois writing within 30 days after spoken); § !"'5.;. 
Law Rev .• XIV. 1). (like Cal. Civ. C. § 1290) ; 

For further references showing the Statute IUinoia: Rev. St. 10:74, C. 148, § 15 (a nl.1ICl1· 
of Frauds as a part of a general European pative will is valid if "proven before the coun'~' 
movement to require written reeords of con- Court by two or morc credibll' disintere ,f', ~ 
tracts. see the citations post. § 2454. and also witnesses" who were present and will t.lI..'. " 
the historical sketch posl. § 2426. to last illness. cte .... and it being also proven ~, 

4 1886. Gould v. Safford. 39 Vt. 498. 505 two disinterested witnesses. other than tho~ 
("the rule of the civil law was merely a rule hereinbefore mentioned. that the said will '.:~. 
of proof, and did not relate to the essence of committed to writing." etc.) ; 
the act"; in a court of common law, the rules Indiana: Burns Ann. St. 1914. § 3133 (nun
of proof of the latter system control). cupative will must be proved "by tw~ com-

I Arizona: Rev. St. 1913, Civ. C. § 1210 petent who shall have heard the 
(a nuncupative will of an estate C%ceeding tes~tor in effect request some of those 
$50 is not valid "unless it be proved by three to bear witness thereto"); 
credible witnesses" that the testator called Kamas: Gcn. St. 1915. § 11825 (nuncllpative 
on .. some person" to take notice, etc.); will must be "reduced to wtiting and sub
Arkanaas: Dig. 1919, § 10497 (a nuncupative scribed by two competent disinteresl~d wit
will must be "proved by at least two witnesses, nesses" within 10 days. the teatato' :: .wing 
Who were present at the making thereof"); called upon" some person present. . tv bear 
§ 10499 (the ""ords or substance must have testimony") ; 
been reduced to writing within 15 days); Louiaiana: Rev. Civ. C. 1920, § 1&7 (nun
California: Civ. C. 1872. § 1289 (a nuncupa- cupative testaments by public Sf: i. e. testr., 
tive will must be proved by "two witnesses ments acknowledged before a L!\.ary in tbe 
Who were present at the making thereof. one presence of three witnesses; 001;' 'the notary':, 
of whom was asked by the testator at the time certified instrument need be ; r(':~"" d, unless 
to bear witness "); § 1290 (words or substance a plea of forgery has beer· w'd) , § 1648 
must have been reduc<.<rl to writing within 30 (nuncupative testaments unde. . ,-j '-.:te sigDl\-
days after speaking) ; ture. i. e. testament.s not acknow\..-...~ed bef<lre 
Columbia (Disl.): Code 1919, § 1634 (only a notary. but made before five resident 
soldier's or sailor's nuncupative will shl111 be witnesses or seven non-resident witnesses, 
valid, and then only if "proved by at least must be "proved by the declaration on oath of 
two witnesses" present and requested to bear at least three of the witnesses Who wcte 
witness); when they were made"); § 1649 (the 
Delaware: Rev. St. 1915. § 3245 (nuncupative must state "that they recognize their signa
will of personalty not exceeding 1200, must be tures and that of the testator at the fOll't of the 
pronounced "before two or more credible testament"); U 1651, 1652 (mystic, or!<ealed, 

expressly requested by him to take testaments. valid when acknowledged btJore a 
notice thereof," and reduced to wtiting and notary and three witnesses, must be "proved 
attested by them within 3 days) ; by the declaration on oath of at least four of 
Florida: Rev. G. S. 1919, § 3599 (a nuncupa- the Who were present at tho act of 
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observed, combine in effect an attesting-witness rule with a rule of number 
(ante, § 2049, par. 3). 
superscription"; but if the notary appears, 
two other witnesses will suffice); § 1653 
(nuncupative testament under private signa
ture. or mystic testament; "if any of the 
witnesses " • be dead or absent. so that it be 
not possible to procure the number of wit
ncsscs prescribed by law for proving the 
testament. it will be sufficient to prove it by 
declaration of the witnesses living who are in 
the State "); § 1654 (" If none of the persons 
who were prescnt at such act are living in the 
State, but all are absent or deceased, it will be 
sufficient for the proof of the testament if two 
credible persons make a declaration on oath 
that they recognize the signatures of the 
different persons. who have signed the will or 
the act of supcrscription "); 1918. Bihm II. 

Bihm. 144 La, 260. 80So. 323 (statute applied) ; 
1922, Prudhomme II. Savant. 150 La. 256. 90 
So. 640 (statute applied to a will entirely in 
typewriting. except the signature) ; 
Maine: Rev. St. 1916. c. 79. U 19. 20 (a nun
cupative will of more than $100 must be 
proved by three persons prescnt at the time 
and requested to bear witness; nuncupative 
will not provable after six months, unless the 
substanco was reduced to writing within six 
days) ; 
lrfichioan: Compo L. 1915, § 11822 (nuncupa
tive will of estate up to $300. valid if .. proved 
by two competent witnesscs ") ; 
Minne8ota: Gen. 1913. § 7282 (a nuncupative 
will is to be probated only "upon the evidence 
of at least two credible and disinterested wit-
nesses"); 
Mi,,8issippi: Code 1906. § 5082, Hem. i 3370 
(nuncupative will of an estate exceeding $100; 
it must "be proved by two witnesses that the 
testator or testatrix called on some person 
~"esent" to bear testimony) ; 
M\88ouri: Rev. St. 1919. § 529 (must be 
.. pr,wed by two witnCS9C8, who were pres 
ent lit the making thereof ") ; 
Montana: Rev. C. 1921, § 6992 (nuncupative 
will; like Cal. Civ. C. § 1289); 
Nebraska: Rev. St. 1921. § 1246 (a nuncupa
tive will of an estate of more than S150 must 
be .. proved by the oath of three witnesses at 
least that were present at the making there
of"); 1905. Godfrey 11. Smith. 73 Nebr. 756. 
103 N. W. 450 (statute applied); 
NtDada: Rev. L. 1912. § 6206 (must be 
.. proved by two witnesscs who were prescnt 
at the making thereof"); 
New HamP/lhirB: Pub. St. 1891, c. 186, § 17 
(nuncupative will exceeding $:l00 of personalty, 
not valid .. unless declared in the presence of 
three witnesses." etc.) ; 
New Jerse1l: Compo St. 1910, ~ills. §§ 13-17 
(must be proved by three witnesses present 
at the making; not provable after six months, 
unl_ the testimony or its substance was 

.. committed to writing" within eix days after 
the will made; except for soldiers' and sail
ors' wills) ; 
New Mexico: Annat. St. 1915, § 5864 (a ver
bal will is to be attested by the "same num
ber of witnesses" two required for a 
written one, "and besides, two witnesses, 
there being no more, po~.sessiDg the same 
qualifications as rcquired for the written will. 
to testify that the testator, male or female, 
was in of a sound mind and entire 
judgment .. ) ; 
New York: S. C. A. 1920, § 141 (for a nuncu
path'e will, "its execution and tenor must be 
proved by at least two witncsses"); 
Nortt. Carolina: Con. St. 1919, § 4144. par. 3 
(a nuncupative will must be proved by "two 
credible witnesses prescnt at the making" 
called on to bear witness; and cannot be 
proved after six months. unless put in writ
ing within ten days) ; 
North Dakota: Camp. L. 1913. § 5645 ("must 
be proved by two witnesses who were present 
at the making thereof." one of whom was 
asked to be a witnCSII) ; 
Ohio: Gen. Code Ann. 1921, § 10601 (nuncu
pative will must be proved by"twocompetent 
disinterested witnesses." who reduced the 
will to wliting and subscribed it within 10 
days) ; 
Oklahoma: Comp. St. 1921. § 11226 (a nuncu
pative will "must be proved by two witnesses 
who wcre present at the making thereof," one 
of whom was asked t~ bear witness) ; 
PenmylL-ania: St. 1917, June 7, Dig. 1920, 
I 8310, Decedents' Estates (no tcstiIDony is 
to be received after six months from the alleged 
speaking, nor unless the testimony or its sub
stance was committed t~ writing within six 
days; for a value of over Sl00, the requisites 
"shall !xl proved by two or more Who 
were present at the makin« of iSUch will") ; 
Porto Rico: Rev. St. 4: C. 1911, n 1540-1547 
(special rules, based on the Spa.nish law, and 
similar to the Louisiana law); 
South Carolina: Civ. C. 1922, § 5574 (nuncu
pative will of estate over $50 must be proved 
.. by the oaths of three at the least. 
who were present at the making thereof and 
bid by the testator to bear witness." etc.); 
South Dakota: Rev. C. 1919, § 609 (like N. D. 
Camp. L. § 5645) ; 
Tennessee: St. 1784. Shannon's Code 1916 • 
§ 3898 (nuncupative will of over $250, not 
good "unless provcd two disinterested wit
ncsses present at the making thereof. and 
unless they. or some of them. were especially 
required to bear witness thereto," etc.); 
§ 3899 (must be "put in writing within 10 
days") ; 
TezG&: Rev. Civ. St. 1911. § 7861 (no nuncu
pative will shall be probated, .. unleas it be 
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§ 2051. Same: (5) Holographic Wills; (6) Revocations and Alterations; 
(7) Snncb7 Testamental'Y Acts. (5) When a holographic will, being entirely 
in the testator's handwriting, is by law allowed to be valid, a single witness 
to its authenticity would upon the common-law principle (ante, § 2034) be 
sufficient.1 But the few statutes authorizing such wills have usually required 
more than one witness to its authenticity,2 In Louisiana, the Philippine 
Islands, and Porto Hico, special rules exist for proving a "mystic" or " closed" 
will, i. e, a holograph orally acknowledged to witnesses without showing them 
the contents or securing their signatures to the document, but enclosed in 
a sealed envelope upon which the witnes!lcs sign their attestation,3 

(6) The rerocation or alteration of a will, to be effective, has generally 
been treated, in the statutes dealing with wills, on the same footing as any 
act of testamentary disposition, and the usual formalities of attestation 
have been equally prescribed for it.4 Apart from such statutory provisions, 

proved by three credible ",itncsses that tho at least three di~interested witnesses to the 
tl'stator called on Home person" to bear wit- handwriting of each testator"); 1920, Murpby 
neM); ,3270 (same: .. and if tbe testimony 11. Murphy, Hi Ark. 429, 222 S. W. 721 (con-
of such witnesses differs materially as to the t!truing" unimpeacbable c\idence ") ; North 
teltamentary words spoken, or as to the testa- CaroliTla: Con. St, 1919, §§ 4131, 4133 (holo-
tor's calling upon some onc to ",itness tbe graphic will not attested, or holographio 
same." probatc shall be refused): 1920,Walker rcvocation, must bc proved liS to the testator's 
t'. Fields, Tex. Civ. App. ,221 S. W. 632: handwriting by "three credible witnesses"); 
Utllh: Compo L. 1917, § 6327 (like Cal. Civ. C. § 4144 (also, a holographic will must by one 
I 1289); ,6328 (like CR!. C. C. P. § 1290) ; witness be shown to hllYe come from a specified 
VUllwnt: Gen. L. 1917, § 3208 (nuncupative l'ustody); Tell/l~8sec: St. 1i8·1, Shannon's 
will of personalty of over $200, not to be proved Code 1916. § 3806 (holographic v,'iII must be 
"unless a memorandum thereof is made in proved by threl! credible witnesses); TulU: 
writing, by a person prcsent at the time of Rev. Civ. St. lOll, § 3::!67 (for wi\)s in general, 
making it," within six days) ; proof of handwriting of the testator and sub-
WlUhinolon: St. 191i, Mar. 16, c.156, Probate scribing witnesses must be by two witnesses; 
Code ,36 (none to be good "unless the same for an olugraphic will, "two witnesses of his 
be proved by two witnesses who were present handwriting" arc necessary). 
at the making thereof, and it be proven that S LouisiuTIII: Rcv. Civ. C. 1920, §§ 1651-
the testator ... did bid some person to bear 165t (quoted an/c, § 2050); '1655, as 
witness, etc.") ; amended by St. 1896, C. 119 (holographic will 
Wiacomin: Stats. 1919, § 2292 (for estates must be proved by "two credible persons, 
exceeding $150, no wiII is to be good" that is who must attest that they recognize the 
not proved by the oath of three witnesses, at testament as being entirely written, dated, 
least. that were present at'the making thereof ") ; and signed in the testutor's handwriting"); 
W"omin,,: Camp. St. 1920, § 6708 (no number PMlippine Islands: Civ. C. §§ 688 693, 706-
of witnesses prescribed; words must be re- 715 (like P. R. Rev. St. &: C. §§ 3774-3780, 
duced to wliting ",ithin 30 days). 3i93-3802); Portl} Rico: Rev. St. &: C. 1911, 

As to the interpreting rulings under these §§ 1548-1557, 3774-3780 (th.·ee witnesses 
statutes, see note I, aupra. required; specinl rules, based Oil the Spanish 

, 1051. 1 1836, Baker 11. Dobyns, 4 Dana luw; by § 3778, the judge "sha\) immediately 
220,221; 1916, Lucker's Will, U. S. Court for proceed to prove its identity by means of three 
China. 1 Extra-terr. Cas. 626 (wife's bolo- witnesses who are acquuinted ",ith the hand-
graphic will proved by husband's testimovy writing and signature of the testator and who 
to her handwriting). depose that they have no reasonable doubt 

In Miller's Will, Surr. Ct .• 194 N. Y. Suppl. that the ",ill was written and signed by tho 
843 (1922), a will wholly in the testator's testator's own hund. In the absence of 
handwriting, bu~ also bearing the signatures of competent v,itnesses, or if those examined 
witneSdc8 and an attestation clause, is referred have any doubts, and provided the district 
to 811 "entirely [sic?] holographic"; this ap- court deems it proper, handwriting expert' may . 
plication of the term should be avoided. be employcd for the purpose of comparison"). 

J Arkan.!a .. : Dig. 1919. I 10494 (for holo- 4 That is. whcre the revocation is attempted 
graphic wills, even without attesting witnesses, by writing, and not by burning, tearing, 
there mUit be "the unimpeachahle evidence of cancelling, or obliterating. 
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one witness would at common law suffice for any matter affecting revoca
tion or alteration and not covered by the statutory terms.s But in several 
jurisdictions express provision is made by statute for a specified number of 
witnesses to prove certain acts in the nature of revocation or alteration.6 

. Some of these, in their restriction to personalty, suggest a connection with 
the ecclesiastical rule. 

(7) There occur also a few miscellaneous provisions, affecting testamentary 
acts, for which by statute a specified number of witnesses ttre required.7 

§ 2052. Same: (8) Contents of a Lost Will. At common law, by the gen
eral principle (ante, § 2034), no more than one witness was required to prove 
the contents of a will alleged to have been lost or destroyed. There was an 
established rule as to the fulness of detail with which the contents must 
be made to appear (post, § 21OG), and the clearness or preponderance of 
proof (post, § 2498); and there was authority for the view that testimonial, 
not merely circumstantial, evidence must be furnished (lJOst, § 2090), and 
perhaps a copy (ante, §§ 1267, 1278). But there was no rule requiring more 

, 1886, Williams v. Williams, 142 Mass. 515, 
517, 8 N. E. 424 (intent to revive former will 
by re\'ocation of a later one); 1818, Burns v. 
Burns, 4 S. &; R. 295 (similar). 

I Ala. Code 1907, § 6174 (when a will is 
revoked by burning, etc., by another than the 
testator, the testator's" direction and consent 
thereto, and the iact of such burning, cuncel
ing, tearing. or obliteration, must be proved by 
at least two witnesses "): Alaska: Compo L. 
1913, § 593 (revocation by injury or destruction 
.. shall be proved by at least two witnesses ") ; 
Ark. Dig. 1919, § 10501 (the destruction of n 
will by another than testator, and the tes
tator's direction and consent, "shall be proved 
by at least two witnesses "); Cal. Ciy. C. 
1872, § 1293 (the cancellation or destruction 
of will by any other than testator, and his 
direction, must be proved by two 'witnesses) : 
Fla. Rev. G. S. 1919, § 3598 (reyocation or 
alteration of a will of personalty: the writing, 
thc reading of the writing to the testator, and 
his allowance of it, must be "proved to huve 
been done by three disinterested and crcdil:le 
v.itnesses"): Mich. Compo L. 1915, § 1:3;89 
(reyoking clause must be "cstablished by at 
least two reputable witnesses, having knowl<'d~e 
thereof"): Minn. Gen. St. 1913, § 7::56 
(destruction, etc., by another person; like 
Ark. Stats. § 10501): Mont. Rev. C. 1921, 
, 6996 Oike Cal. Civ. C. § 1293) i N. J. 
Compo St. 1910, Wills, § 16 (orn! revoca
tion of written will, valid only if put in writ
ing and approved by tcstator "and proved to 
be so done by three witnesses at the least ") i 
N. Y. Cons. L. 1909, Decedent Est. § 34 
(two witnesses arc required to prove the can
cellation, etc., of a ",ill by another person for 
the testatorj: N. C. Con. St. 1919, § 4133 
(reyocation by holograph must be shown to be 
in testator's handwriting by .. three witnesses 

at least") ; N. D. Compo L. 1913, § 5661 ("the 
direction of the testator and the fact of such 
injury or destruction must be proved by two 
witnesses," where another than the testator 
does it): Oklo Compo St. 1921, § 11,242 (can
cellation or destruction by any person other 
than the testator, and the testator's direction, 
"must be proved by two witnesses"); Or. 
Laws 1920, § 803 (revocation by an agent: 
"t.he direction and consent of the testator, and 
the fact of such injury or destruction, shall be 
proved by at least two witnesses "); Po. St. 
1917, June 7, § 20, Dig. 1920, § 8332, Dc
cedents Est. (reyocation of will of personalty, 
if made by nuncupative "'ill, must be .. proved 
to be so done by two or more ",itneS8es ") : 
S. D. Rev. C. 1919, § 624 (lik(' ~. D. Compo L. 
§ 5661) i Utah: Compo L. 1917, § 6330 (like 
C:tl. Civ. C. § 1293). 

7 A.riz. Rc\,. St. 1913, § 1220 (where a 
bequest to a subscribing witness would other
wisc be void, it shall not be if the will is 
proved .. by the evidence of the subscribing 
witnesses, corroborated by the testimony of 
one or more disinterested and credible persons, 
to the effect that the testimony of such sub
scribing witnesses, necessary to sustain the will, 
is substantially true "); 1\'. H. Pub. St. 1891, 
C. 186, § 18 (a 'donatio mortis causa'; .. actual 
delivery" must be" proved by two indifferent 
witnesses "); 1902, Blazo r. Cochrane, 71 
X. H. 585, 53 Atl. 1026 (statute applied): 
Tex. Rev. Ch·. St. l!H 1 § 3267 (cited rupra, 
note 2). 

The following rulings upon a now obsolete 
statute may be placed here: 1810, Donald
son V. Jude, 2 Bibb. 57, 59 (manumission 
required by statute to be proved by two wit
nesses): 1815, Clark ~. Bartlett, 4 Bibb. WI 
(same). 
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than one witness to furnish testimony to the contents; 1 and the execution 
was to be proved as for wills produced in specie.2 

Yet by statute, in several jurisdictions, a rule of number has been intro
duced, no" apparently in imitation of the ecclesiastical law, but merely 
upon a supposition of the wisdom of such a safeguard.3 It is difficult to see 

§ 2052. I ENOLA NO : 1876, Sugden r. St. proved by at least two credible witnesses ") ; 
Leonards, L. R. 1 P. D. 154,221.233, 244. 1901, Camp's Estate, 134 Cal. 233, 66 Pac. 227 

CANADA: 1858. Haye's Will, 2 Morris Newf. (statute applied); 1909, Patterson's Estate, 
227; 1859, Calahan's Will, 2 Morris Newf. 276. 155 Cal. 620, 102 Pae. 941 (C. C. P. § 1339 does 

UNITED SnTEs: ,1Ia. 18S·1, Jaques p. Horton, 1I0t prevent the establishment, by two wit-
76 Ala. 238, 245; 1880, Skeggs ~. Horton, 82 nesset .. of a part only; good opinion by Shaw, 
Ala.353,354,2So.1l0; 1917, Rnwlingsv. Berry, J.); 1910. Guinasso's Estate, Guinasso v. 
128 Ark. 273, 194 S. W. 249 (must be clearly Amm, 13 Cal. App. 51S, 110 Puc. 335 (a 
proved); Conn. 1874, Johnson's Will, 40 person who only heard another read a docu-
Conn. 587, 589; Del. 1843, Kearns r. Kearns, mont aloud is 1I0t olle witness under this rule) ; 
4 IIamngt. 83. 85; Ga. Rev. C. 1910, § a80:.! 19::!1, He Thompson's Est., IS;) Cal. 763, 198 
(" If a will be lost or destroyed sull.equent to Puc. 795 (alleged will of 19W, revoking a will of 
the death, or without the con~ent of the testa- 1908, but destroyed without intent to revive 
tor, a copy of tho sanl!>. dearly proved to be the will of 1908; cvidence to the 1916 will-
such by the subscribing witnesses and other contents was one witness to due I.'xecution and 
evidence, may be admitted to probate ") ; contents, and another witness to the receipt of 
1869, Kitchens v. Kitchens, 39 Ga. 108, 172 a letter from the t.c.~tatrix pm'losing a copy of 
(under this statute, the execution mu~t be the 19lG will; held. that the rule requiring 
proved by the three attesting \\;tncllSCs, on the two witnesses to prove a lost \\;11 was not 
rule of § 1304, ante; but not th" contents, sBti~fied; unsound; in the first place, tho 
which may be proved by any "oth.~r e\'i- te~tatrix' own statements were aumissions of a 
dencc"); 18!;.,), MoS<!ly 1'. Curro 70 G 333, predecessor in interest, receivable against as 
336 (preceding case approved; but. the opinion such either party claiming under her; ill th .. 
is inconsistent); lSS4. Burge v. Hamilton, ;2 lIext plnct'. a .. \\;tness" includes testimonial 
Ga. 568, 014 (one \\;tness suffices); 1901, statements out of Court as well as in Court, 
Scott 1'. Maddox, 113 Ga. 795, 39 S. Eo 500 and here the testatrix' statements werr 
(approving Kitchens v. Kitchens); Ill. 1886, testimonial; in the third place, the person 
Re Page, 118 Ill. 570. 578, 8 :-<. E. 852; la. testifying to the testatrix' admissions was a 
1913, Thorman's Estate. l{j2 Ia. 237, 1-14 "witness," by one legitimate interpretation, 
N. W. 7; Ky. 1830, Baker v. Dobyns. 4 Dalla and in view of the probath'e cOD\'incingness 
220, 221; lolo. 1837. Graham 11. O'Fallon, 4 of the proof. that interpretation should h8\·e 
Mo. 601, OOS; 18:.!9, Dickey v. Malechi, 6 been taken; and finally the solemn futility 
Mo. 177, 184; N. J. 1863, WYl,koff v. Wyckoff, of the judges' verba! ritual apl)ears in the 
16 N. J. Eq. 40\, 405; Va. 1918, Wright v. fact that the opinion actually sets forth tho 
Wright, 124 Va. 114, 97 R. E. 358 (must be teml!! of the 191G will, while in the same pag(, 
clearly proved). it declares the contents not sufficiently proved: 

2 1863, Harris v. Harris, 20 N. Y. 433 (dis- fortunately this Court retained its liquid 
tinguishing proceedings under 2 Rev. St. 132, common sense to an extent sufficient to reject, 
§ 5); 1921, Cooley v. Cooley, N. Y. Sup., 189 but only after several pages of conscientious 
N. Y. Suppl. 577 (quoted infra, n. 3; pointing exposition, the further unconscionable claim 
out that this common-law rule remains ap- of the opponent. that the 1916 will's re\'oking 
plicable in iSllues of title to real estate); 1870, clause could be proved hy one witness); 
Krise v. Neason. 00 Pa. 253, 259 (Sharswood, Colorado: Compo St. l!)21, § 5205 ("the 
J.: "If one witness deposes positively to the contents thereof," in addition to regular proof 
handwriting of a party, whether to a lost or an of execution, must be "lik('wise showlI by th;, 
existing paper, it satisfies the rule; the paper testimony of two or more witnesses"); [daW): 
or copy is admissible, it matters 1I0t how many Compo St. 1919, § 7470 (like Cal. C. C. P. 
other witnesses may deny it, or what drcum- § 1339); Indiana: Burns Ann. St. 1914, 
stanccs may be proved to cast doubt upon it. § 3}{j7 (the will's .. pro~;sions shall be clearly . 
The question of sufficiency remains for the proven by two witnesses, or by 1\ correct copy 
j\lry"). and the testimony of one witness"); 1884. 

I Arirona: Rev. St. 1913, § 767 ("its pro Farbing r. Webster, 99 Ind. 588, 591 (statute 
visions" must be .. clearly and distinctly applied); 1894, Jones II. Casler, 139 Ind. 382, 
proved by at least two credible witnesses"); 38 N. E. 812 (statute applied); 1900, Inlow v. 
California: C. C. P. 1872, § 1339 (" no will Hughes, 38 Ind. App. 375, 76 N. E. 763 (all the 
shall be proved as a lost or destroyed will. . .. provisions to be established must be proved by 
unless its provisions are clearly and distinctly two witnesses, in the absence of a wtitten copy 
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why such a rule is more needed for lost wills than for lost deeds or bonds; 
and it would seem that it unnecessarily introduces an anomaly and a hamper-
ing restriction into our customary modes of proof. . 

§ 2053. Usage or Custom. The view has been occasionally advanced that 
a single witness is insufficient to prove the existence of a custom or usage,l -

probably from the notion that, since a custom must usually be notorious in 
order to effect a contract, many persons would know it, and some concurrence 
of testimony should therefore be shown. One answer to the suggestion is that 
the common law knows no rule requiring more than one witness in any civil 
case (ante, § 2032). Another is that, if such a possibility of contradiction is 

pro\'ed); Michigan: Compo L. 1915. § 13788 concurrent jurisdiction should not be given to 
(lost will's execution and contents .. shall be the surrogate. so that that Court could probate 
established by at least two reputable wit- a will that had been lost. or destroyed by 
nesscs"); Minnesota: Gen. St. 1913. § 7280 accident or design. The only difference would 
(not to be established .. unless its provisions be thR~ statutory proof. by at least two 
arc clearly and distinctly proved by at least credible witnesses. must be produced in the 
two credible witncsscs"); .'fontana: Rev. C. Surrogate's Court. while common-law proof 
1921. § 10050 (like Cal. C. C. P. § 1339); will be sufficient in the Supreme Court. It 
Neroda: Rev. L. 1912. § 5881 (not to be brings to light the opportunity for further 
probated. unless .. its pro\'isiol18 arc clearly and legisla.tion to give added power to the surro-
distinctly pro\'ed by at least two credible gates of the State"); North Dakota: Compo I •. 
witnesses"); NC1JJ Yori:: C. C. P. 1877. 1913. § 8643 (not to be probated" unless its 
§ 1865, now S. C A. 1920. § 143, and CQnsol. pro\';sions arc clearly and distinctly proved by 
L. 1909. Decedcnt Est. § 204. as added by St. at least two credible witnessl's") Oklahoma: 
1920, C. 919 (pro\;sion.~ must be "clearly and Compo St. 1921, § 1123 (no 'I\;ll is to be pro\'ed 
distinctly proved by at least two credible RS lost or destroyed, ,. unlcds its pro\;sions are 
witnt'ssed, a correct copy or draft being clearly and distinctly proved by at least two 
I'quimlcnt to onc witness"); St. 1914. e. 443 credible witnesscs"); Penn8Ylrania: 1922. 
(sunogates' courts; "n lc>st or dcstroyed 'I\;ll Lawman's Estate. 272 Pa. 237, 116 Atl. 538 
can be admitted to probate in a surrogatc's (St. 1833, § 6, Dig. 1920, § 8308. quoted antc. 
court," in a CMC where by C. C. P. § 1865 .. a § 204S, applied, 80 as to require two witnesses 
judgment establishing the 'I'o;ll could be to the contents of a lost will); Texas: Rcv. 
rendered by the Supreme Court "); 1921, Civ. St. 1911. U 3268, 3272 (written wiII not 
Cooley 11. Cooley, N. Y. SuP .. 189 N. Y. Suppl. produced may be proved by "the same amount 
577 (action for admeasurement of dower. by and character of testimony... as is 
brother and heir against 'I\;dow; hcld. that as required to prove a written will produced in 
the defendant was setting up title by will, which court" ; but .. the cause of its non-production 
had been lost, and WRS not pro~ceding under must be proved, and such cause must be 
C. C. P. § 1865 to probate a will, .. title to sufficient to satisfy the Court that it c.annot by 
rcal estate could be shown by common- any reasonable diligence be produced, and the 
law proof that the property was de\'ised, contents of such will must be substantially 
••• and it is not necessary therefore that proved by the testimony of a credible witness 
the will be established by two witnesscs, who has read the same or who has heard it 
or by the production olthe will and one witness read"); Utah; Compo L. 1917. § 7590 (like 
as the statute prescribes"; citing Harris 11. Cal. C. C. P. § 1339); Washington: St. 1917. 
Harris, 8upra, n. 2); 1922. Re Dorrity's WiII. Mar. 16. c.156, Probate Code § 20; 1897. §611; 
Sl!rr. Ct .• 194 N. Y. Suppl. 573 ('1pplication Oike Cal. C. C. P. § 1339); Wyolliina: Compo St. 
to probate a lost will; Slater, S., commenting 1920, § 6704 (" clearly and distinctly proved by 
on Dec. Est. Law §§ 200. 204, and S. C. A. § 143; at 1~B8t two credible witnesses ") . 
.. The genesis of thesc proviaions was the com- Compare the rdles for restoring the record oj 
mon la'l\' codified and placed in the rc\';sOO lost documenl8, including wills (ante, § 1660). 
statute of 1830. The power given to the § JOIl3. I 1817, Thomas 11. Graves. 1 Mill 
SUrltlgatc's Court to probate wills in existence Const. 308 (" It will rarely happen that one 
at the time of the death of the testator, or witness will sufficiently establish a usage"; no 
when fraudulently destroyed in his lifetime. was authority cited); 1843. Halwerson 11. Cole. 
given by chapter 359 of the Laws of 1870. 1 Spears L. 321. 323 ("I do not think the 
The surrogate's power is purely statutory. evidence of a single indh;dual is enough to 
The revisors of the SUIl ogfl.te·s Code of 1914 establish a usage of trade for Charleston dif-
did not see fit to chRllge the condition that had ferent from the "eneral rule "); and the two 
existed since 18iO. I know of no reason why o\'crruled cases cited in the next note. 
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to be feared, it is amply provided for in the liberty of the opponent to pro
duce dissentient witnesses and the fair certainty that he will be prepared to 
do so. The rule would thus operate as a merely unnecessary burden in cases 
where no real dispute exists: 

1851, FOOT, J., in Vail v. Ricc, 1 N. Y. 155, 158: "There does not appear to be any
thing in the character of the fact that It usage in a given branch of trade exists, which 
renders it important that such fact should be established by more than one competent 
witness; and many cases may arise in which the administration of justice would be 
needlessly delayed and burthened by requiring two or more witnesses. . . • When only 
one witness is called to establish such a fact, the duty of a Court and jury will always 
lead to an inquiry and examination into the circumstances; and if his single testimony 
is not sufficient, it \\;11 not form a basis of judicial action. The question whether the 
testimony of one witness to such a fact is sufficient may be safely left in every case to 
the Court and jury." 

The rule would probably not to-day be recognized in any court,2 except under 
express statute.3 

§ 2054. Local Rules in MiIIcellaneoUB Civil Cases (Reforma.tion of Instru
ment, Oral Trust, Contracts, etc.). In a few jurisdictions, anomalous rules 
exist, either by judicial decision or under express statute, requiring more than 

• one WItness. 
(1) In Penmylvania, a rule exists requiring two witnesses (or one corrob

orated by circumstances) to impeach a written in.'1trument,l and another, 

I Fed. 1871, Robinson ~. U. S., 13 Wall. 1829. Wood~. Hickok. 2 Wend. 501. 504 (testi-
363, 366 (onc witncss suffices); Ala. 1856, mony of onc witness .. docs not amount to 
Partridgc ~. Forsyth, 29 Ala. 200. 203 (one proof of the usage of a p!\rticular tradc"; no 
witness suffices); la. 1908. Jones ~. Herrick. authority cited); 1851. Vail ~. Rice, 1 N. Y. 
141 Ia. 415. 118 N. W. 444 (custom in driv- 155. 158 (preceding case held to establish no 
ing teams; one witness suffices); Md. 1906. rule; one witne&s sufficient; see quotation 
Biggs II. Langhammer. 103 Md. 94. 63 At!. 8upra); N. C. 1i1li5. Penland ~. Ingle. 138 
198. semble (marine charter); Ma88. 1830. N. C. 456. 50 S. E. 850 (brokerage custom) ; 
Parrott II. Thacher. 9 Pick. 425. 431 (one wit- Va. 1897. Southwest Va. M. L. Co. ~. Chase. 
ness held not sufficient under the circum- 95 Va. 50. 27 S. E. 826. 
stances; .. usage is a thing which must be 3 Or. Laws 1920. § 801 (" usage. by the 
public and notorious. at least known to all testimony of at least two witnesses "); ib. 
masters of packets in this trade"); 1866. § '1'02 (quoted ante. § 2034); 1901. Aldrich v. 
Boardman ~. Spooner. 13 All. 353. 359 (" It R. Co.. 39 Or. 263. 64 Pac. 455 (designating 
has been considered to be a rule of law that the method of enforcing the statutory rule). 
the testimony of a single witness is insufficicnt Distinguish the question whether the wit
to establish a usage of trade"); 1880. Jones ness must state specific imtances (ante. § 1954). 
II. Hoey. 128 Mass. 585 (" Notwithstanding and whether one i7l8tance sufficcs (ante. § 379). 
the dictum in Boardman ~. Spooner. there and ~'hat dC(JTce 01 certainty must be reached 
can be no doubt at the present day that the in tlie proof (post. R 2498). 
circumstances that but one witness testifies § 2054. 1 1847. Brawdy v. Brawdy. 7 Pa:' 
to a usage is important only as bearing upon 157. semble: 1886. Thomas v. Loose. 114 Pa. 
the credibility and satisfactorines.'1 of his tcsti- 35. 45. 6 At!. 326; 1895. Pyroleum Appliance 
mony in point of fact"); 1906. McDonough Co. 11. W. H. & S. Co .• 169 Pa. 440. 32 At!. 
~. Boston E!. R. Co .• 191 Mass. 509. 78 N. E. 458 (ruling that two partners were two wit-
141; 1>[0. 1920. Baker II. McMurry Con- ncsBes); 1898. Keystone Axle CO. II. Leyda. 
tracting Co.. 282 Mo. 685. 223 S. W. 45 188 Pa. 322. 41 At!. 471; 1904. Pioso ~. Bit
(custom as to payment of railroad subcon- zero 209 Pa. 503. 58 At!. 891 (rule applied) ; 
tractors; one witness alone. not sufficient. 1916. Thompson II. Schoch. 254 Pa. 585. 99 
under certain circumstances; but the opinion At!. 12. 
confuses the present question and that of the Compare the peculiar parol-evidence rule 
opponent's knowledge of the custom); N. Y. in this State (poBl. § 2431). 
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requiring the same amount to reform a written instrument; 2 both probably 
being applications of the Chancery or ecclesiastical rule of two witnesses 
(ante, §§ 2045, 2047). 

(2) In Texas, professedly on the foundation of a Chancery ruling in Eng
land (approved by Chancellor Kent, but in reality a mere casual utterance 
of caution for the case in hand 3), a rule has been laid down that an oral decla
ration or admission of a trust annexed to a deed of sale must be proved by two 
witnesses or by one with corroboration.4 

(3) In Louisiana, contracts affecting personalty or the payment of money, 
above $500 in amount, must be proved by one witness and "other corrob
orating circumstances." 5 

(4) In Tennessee, the service of a surety'a notice to the creditor to sue the 
principal must be proved by two witnesses.6 

(5) In Alabama, it seems to be the rule that two witnesses, or one with 
corroboration, are required for a plea of truth in defamation.7 

(6) In Wisconsin, it has been suggested (perhaps without intending to make 

! 1898, Cooper ~. Potts. 185 Pa. 115, 39 
Atl. 824; 1902, Sutch's Estate, 201 Pa. 305, 
50 At!. 943; 1914. Thomas 11. Herring. 24·:1, 
Pa. 550, 91 Atl. 500 (points out that Pa. 
St. 1913, May 28, P. L. 358, does not abolish 
the present rule). 

Compa~e the rule for measure of proof 
by preponderance of evidence (post, § 2498). 

3 1805, Lench 11. Lcnch. 10 Yes. Jr. 517, 519 
(issue as to a lien upon an estate purchased by 
a husband with money from the "'ife's trustees; 
as to the husband's declarations, Sir W. Grant, 
M. R., said that "upon this evidence I should 
have been disposed to allow the clainl or to 
direct an inquiry; but if e\idence of this sort 
could be proceeded upon, standill~ unsup
ported, and in some degree contradi. t cd by the 
circumstances, it ought to stand wholly un
contradicted by other evidence"); 1815, 
Boyd 1'. M'Lean, 1 John. Ch. 582, 590 (Kent, 
C .• referred to Lcnch 11. Lench with approval, 
but did not lay down any absolute rule; 
"Sir W. Grant did not deem the unassisted 
oath of a single witness to the mere naked 
declaration of the trustee admitting the trust, 
as sufficient; ... it would be easy to multiply 
instances of the like caution and discretion "). 

Compare the rule for oi1>ino notice of such 
admissions (ante, § 1856). 

4 1849, Neill t •• Keese, 5 Tex. 23, 28 (pur
porting to follow Boyd v. M'Lcan); 1852, 
Mead I). Randolph, 8 Tex. 191 (not clear): 
1853, Miller 11. Thatcher. 9 Tex. 482, 485 (rule 
approved and established); 1858. Cuney v. 
Dupree, 21 Tex. 211, 219 (rule applied); 
1882, Grace I). Hanks, 57 Tex. 14. 15 (same). 

So also perhaps in New Jer3ey: 1905. 
Wilson I). Terry, 70 N. J. Eq. 231. 62 At!. 310 
(apparently approving this rule for a deed 
absolute intended 8S a mortgage). 

I La. Rev. Civ. C. 1920, § 2277 (" All 
agreements relative to movable property, and 
all contracts for the payment of money where 
the value docs not exceed $500," if not reduced 
to writing. are provable by any evidence; but 
.. such contracts or agreements, above $500 in 
value, must be proved by at least one credible 
witness and other corroborating circum
stances "); applied in the follo .... ing cases: 
1818. Ferry 11. Lcgras. 5 ~lI.Irt. 393; 1834. 
Lopez v. Bergel. 7 La. 178. 181; 1835, Stanley 
II. Addison, 8 La. 207, 210; 1843, Leeds to. 
Debuys, 4 Rob. 257; 1847, Palmer 11. Dinn, 2 
La. An. 536; 1853, O'Brien 11. Flynn, 8 La. An. 
307; 1855. Harrison 11. McCawley. 10 La. All. 
270; 1867, Stribling 11. Stewart. 19 La. An. 71; 
1868, Goldsmith 11. Friedlander, 20 La. All. 119 ; 
1868, Field v. Harri!lOn, 20 La. An. 411; 
Helm 11. Ducayet. 20 La. An. 417; 1869, Millc 
II. Dupuy, 21 La. An. 53, 54; 1871, Betzer ,. 
Coleman, 23 La. An. 785: 1872, Webster 
v. Burke, 24 La. An. 137; 1876. Rossignol 
11. Triche, 28. Ln. An. 144; 1898, Berges v. 
Daverede, La. An. ,23 So. 891; 1902, 
Clark 11. Hedden, 109 La. 147, 33 So. 116; 
1904. Hannay 11. New Orleans C. Exchange. 
112 La. 998. 36 So. 831 (Code rule applied) ; 
1905, Morris v. Pratt. 114 La. 98. 38 So. 70. 

S Tenn. St. 1801, ShanDon's Code 1916,13518. 
applied in the following cases: 1827, Waterford 
I). Hensley, Mart. & Y. 275; 1837, Thompson 
I). Watson, 10 Yerg. 362. 368; 1841, Miller 11. 

Childress, 2 Humph. 320; 1873, Simpson 1>. 

State. 6 Baxt. 440; 1882. Jackson 1>. Huey, 10 
Lea 184. 189. 

7 1849, Spruill1. Cooper. 16 All'. 791; 1900, 
Hereford 11. Combs, 126 Ala. 369, 28 So. 582 
(approving Spruil v. Cooper). 

Compare the cases cited pod, I 2498 (proof 
beyond a reasonable doubt). 
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a rule) that a single witness will not suffice to prove matters natorioWJly and 
highly improbable. 8 

(7) In some States a rule specifies a required number of witnesses for proof 
of handwriting (ante, § 2044). 

(8) In Oregon, a survey of land must be verified by two surveyors.9 

(9) In the Federal courta, two citizen-witnesses must make certain proof 
in naturalization proceedings.1o 

(10) In certain transactions involving action by an adminutrative officer, 
the production of a certain number o·f witnesses, for proving to him some pre
liminary fact, is sometimes required by law. But these statutes, not aff~ting 
judicial;proof, are without the present purview.ll 

(11) In Alabama and Florida, two witnesses to land-value are required in 
proceedings for the relinqui8hment of d,ower.12 

(12) In sundry other instances a rule for corroboration is made appHcable 
to a certain kind of witness (not to all) in a certain u.we, e. g. the claimant's 
testimony to a debt of a deceased person, or the wife's testimony to the COIl

sideration of a conveyance attacked by creditors. Such rules seem to be 
applicable in essence to the kind of witness, not the kind of issue, and are 
therefore noted poat, §§ 2065, 2066. 

(13) In other instances, where a certain kind of 'witneat! is required, the rule 
specifies a number required, e. g. two physicians on a proceeding to commit 
to an insane hospital. These rules are noted poat, §§ 2090, 2091. 

Topic II: RULES DEPENDING ON THE KIND OF WITNESS 

§ 2056. Uncorroborated Accomplice; (1) History and Present State of the 
Law. Maya jury lawfully convict of a crime on the sole testimony of an 
accomplice in the alleged crime? Or must his single testimony be corrobo
rated by other evidence? 

Historically, this question did not become a mooted one until the end of 
the liDOs. Long before then, a struggle had centered round the testimony 
of accomplices, for in the political trials ever since the time of Henry VIII 
(when the frequent reports begin) they appear as the chief dependence 

8 1897, Badger v. Mills, 95 Wis. 599, 70 N.W. d 541. 570, 582-585 (document affecting real 
G87 ("contrary to conceded fact or matters property not acknowledged; one subScribing 
of common knowledge or to all reasonable witness necessary for record; otherwise, ",it
probabilities"; here the cause of the breaking nesseB to handwriting of party and au bscribing 
of a ladder). witness); § 1577 (personal property mortgage). 

• Or. Laws 1920, § 3423 ("two competent (b) Rule requiring two witnesses to home-
surveyors" required, to make a survey "legal Btead residence, to entitle an entryman to a 
evidence," when not by official surveyors). patent of U. S. land: U. S. Re\'. St. 1818, 

ID The statutes and rulings are placed posl, §§ 2290, 2291; 1920. Jones 11. U. S .. 9th C. C. 
f 2066. A., 265 Fed. 235. 

11 The following nrc examples: II Ala. Code 1901. f 3821 (relinquishment 
(a) Rule requiring two witnesses to absent of dower; "the Court must take the testi

grantor's signature to entitle a deed 10 be mony of two or more credible in 
accepted lor record by the recorder of deeds; writing as to the value of the lands," etc.); 
see the statutes cited ante, § 1651; the follow- Fla. Rev. G. S. 1919, § 3809 (ipsane wile; 
ing is an example: S. Dak. Rev. Code 1919, quoted post, § 2090). 
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of the Crown in its prosecutions. But the original controversy was over 
their admissibility. Through the 1600s and the 1700s it had to be ruled 
again and again that they were to be received as witnesses. l But for 
a long time no question was made as to the sufficiency of their testimony 
when admitted. The quantitative conception of an oath (ante, § 2032) 
tended to keep this que5tion in the background. An oath, in the notions of 
the time, had a certain dead-weight of its own; one oath was as good as 
another oath. Should a witness once get in, the harm (they thought) was 
done; for there would be little weighing of the comparative quality of differ
ent persons' oaths. The struggle therefore was made at the threshold. 

As time went on, and the modern conception of testimony developed, the 
possibility of admitting a witness and yet discriminating as to the qualitative 
suffici..:.>ucy of his testimony became more apparent; and the way was open 
for the consideration of this question. In a few instances, Us the 1700s wore 
on, and even before then, judicial suggestions are found as to the feasibility 
of such a discrimination.2 But not until the end of that century does any 
Court seem to have acted upon such a suggestion in its directions to the jury. 
About that time there comes into acceptance a general practice to discourage 
a conviction founded solely upon the testimony of an accomplice uncor
roborated.a 

But was this practice founded on a nLle of law? Never, in England,
until very modern times. It was recognized constantly that the judge's 
instruction upon this point was a mere exercise of his common-law function 
of advising the jury upon the weight of the evidence, and was not a statement 
of a rule of law binriing upon the jury: 4 

§ 2056. t Ante, §§ 526, 580, 967. accomplice is legal e'\-;dence, thought it too 
2 1680, Hale, Pleas of the Crown, I, 305 dangerous to suffer a conviction to take place 

(" The credibility of his testimony is to be left under such unsupported testimony"); 1788, 
to the jury; and truly it would be hard to take R. D. Atwood and Robbins, 1 Leach Cr. L., 
away the life of any person upon such a wit- 4th cd., 464 (quoted infrtl); 1788, R. 11. Dur
ness that swears to save his own and yet ham and Crowder, ib. 478 (foregoing case 
confesscth himself guilty of so great a crime, followed; this case is clearly the later, though 
unlens there be very considerable circumstan- the date is misprinted as 1787 in the report). 
ces which may give tho greuter credit to what f England and Ireland: 1803, R.I). Despard, 
he swears"); 1775, R. v. Rudd, 1 Cowp. 331, 28 How. St. Tr. 346,487; 1809, Ellenborough, 
:i36 (Mansfield, L. C. J., after referring to the L. C. J., in R. 11. Jones, 2 Camp. 132 (" Strange 
competency of accomplices as "approvers": notions upon this subject have lately got 
"Though under this practice they are clearly abroad; and I thought it neccasary to any 90 

competent witnesses, their single testimony much for the purpose of correcting them ") ; 
alone is seldom of sufficient weight to comict 1821, R. I). Dawher. :i Stark. 34; 1826, R. r. 
the offenders "); 1863, Plunkett, Evidence Sheehan, Jebb 54 (by all the Irish judges): 
of Accomplices, 2 ("As to the origin of this 1835, R. 11. Hastings. 7 C. &: P. 152 (" It ia 
practice of requiring confinllation at nil, it altogether for the jury"); 1836, R. 1). Wilkes, 
cannot be very clearly traced ..•. It was 7 C. &: P. 272; 1837, R. 1). Casey, Jebb 203 
not laid down or a,·ted on in the time of (by all the Irish judges); 1847, Simmons 11. 

Lord Holt. that is. up to the Y£'3r 1710: ... it Simmons, 1 Rob. Eccl. 566. 575; 1848, R. 11-

was after this decision in Rudd's case [17751 that Mullins, 7 State Tr. N. !'. 1110, 3 Cox Cr. 
the practice must have been introduccd "). 526; 1852, R. 11. Dunne, Ire .. 5 Cox Cr. 507; 

s 1784, R. v. Smith and Davis, 1 Leach Cr. 1855, R. e. Stubbs, 1 Dears. 555, 7 Cox Cr. 48 
L., 4th ed., 479, note (" The Court, though (" It is not a rule of law thst an accomplice 
it was admitted as an established rule of law must be confirmed ") ; 1860, M'Clory 1). 

that the uncorroborated testimony of an Wright, lO Ir. C. L. 514, 620; 1860, Magee 
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1788, BULLER, J., in R. v. Atwood and RcbbiTl8, 1 Leach Cr. L., 4th ed., 464: "I thought 
it proper to refer your case to the considera~ioll of the twelve Judges. My doubt was 
whether the evidence of an accomplice, unconfirmed by any other evidence that could 
materially an('Ct the case, was sufficient to wanant a conviction. And the judges are 
unanimously of opinion that an accomplice alone is a competent v.;tness, and that if the 
jury, weighing the probability of his testimony, think him worthy of belief, a com;ction 
supported by such testimony alone is perfectly legal. The distinction between the com
petency and credit of a witness has long been settled. If a question be made respecting 
his competency, the decision (!If that question is the exclusive province of the judge; but 
if the ground of objection go to his credit only, his testimony must be received and left 
to the jury, under such directions and observations from the Court as the circumstances 
of the case may require, to say whether they think it sufficiently credible to guide their 
decision in the case." 

1848, MAULE, J., in R. v. Mullins, 7 State Tr. N. s. 1110,3 Cox Cr. 526: "The truth of 
the matter is, there is no rule of law at all that an accomplice cannot be believed unless he 
is confirmed. . . . It is an observation addressed, not to the Court to exclude the evidence, 
but addressed to the jury who have to weigh the evidence, and it is for them to say 
whether the confirmation ",;11 satisfy them or whether they will be satisfied \,;thout any. 
If they are satisfied without any, they may be, and their verdict may be an honest and 
just and trlle one. . .• The directions of judges given to juries in that respect are not 
directions in point of law which juries are bound to adopt, but observations respecting facts, 
which judges are very properly in the habit of giving, because, with respect to matters of fact, 
the judge as well as the counsel upon both sides endeavor to assist the jury." 

1919, DARLING, J., in R. v. Feigenbaum, 1 K. B. 431: "The boys were undoubtedly the 
accomplices of the appellant. It is a rule of law that a jury may com;ct on the uncor
roborated evidence of an accomplice, and, therefore, a judge is not justified in directing 
the jury, at the close of the case for the prosecution, that they must acquit the prisoner 
because in his opinion the only evidence against him is the uncorroborated e .. ;dence of 
an accomplice. But it has been laid down in many cases, that the judge ought not to leave 
the case to the jury without warning them firmly that the evidence of an accomplice must 
always be regarded \,;th grave suspicion, and that they ought not to com;ct unless the 
evidenee of the accomplice is corroborated; further, he ought to point out to the jury 
what corroborative evidence there is, if any, or if, in his opinion, there is no corroborative 
evidence, he should tell the jury so. Practically this differs little from sa);ng that a juage 
may direct an acquittal if there is indeed no corroboration of the accomplice's evidence, 
but a difference does exist, though it may be very slight. In the words of Bro"ming: 

'Oh, the little more, and how much it isl 
And the little less, and what worlds away.'" 

11. Magee, 11 Ir. C. L. 449. 462; 1868, R. I). Alta. 402. 5 D. L. R. 497 (abortion; the judge 
Boyes. 1 B. &: S. 311. 320; 1894. Re Meunier. should give a caution to the jury. but a verdict 
2 Q. B. 415. 418 (the warning to the jUry is without corroborative evidence is valid); 
customary; but there is no right to withdraw 1915. R. I). McClain. 23 D. L. R. 312 (stealing; 
the case for want of corroboration). uncorroborated testimony of an accomplico 

But since the establishment of the Court may suffice); N. Br. 1880. R. I). Tower. 20 
of Criminal Appcnl. there is a definite rule of N. Br. 168. 207 (there is no positive rule of law 
law; 1908. R. ,. Tate. 2 K. B. 680 (the omis- requiring direct corroboration); N. Sc. 1917, 
sion of the caution renders the verdict invalid R. I). Mon-ison. 38 D. L. R. 568 (manslaughter; 
where no corroboration existed. in the appel- conviction reversed for failure to give an 
late Cou~1;'s opinion); 1916. R. I). Baskerville. instruction with warning as to accomplices); 
2 K. B. 658 (gross indecency with boys; held Onto 1886. R. v. Andrews. 12 Onto 184. 191 (the 
that" the rule of practice [as to corroboration] practice of instruction is proper, but it is not a 
has become virtually equivalent to a rule of rule of law reviewable on appeal); 1910, R. I). 
law"; examining prior cascs). Frank. 21 Onto L. R. 196 (following R.I). Meu-

In CANADA. the orthodox doctrine is still nier); 1910. R. V. Trapnell. 22 Onto L. R. 219, 
adhered to: Alta. 1912, Rex V. Betchel, 4 224; S/Ulk. 1908. R. tl. Reynolds. 1 Bask. 480. 
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In the United States the same discrimination was early accepted: 
1837, RUFFIN, C. J., in State y. Hardin, 2 Dey. & B. 407, 411: "The e\idence of an 

accomplice is undoubtedly competent, and may be acted on by the jury as a warrant to 
convict, though entirely unsupported. It is, however, dangerous to act c."clusiYely on 
such e\;dence; and therefore the Court may properly caution the jury and point out the 
grounds for requiring e\;dence confil'matory of some substantial part of it. But the Court 
can do nothing more; and if the jury really yield faith to it, it is not only legal, but 
obligatory on their consciences, to found their verdict upon it." 

As a matter of common law, then, the doctrine was universally understood 
(except by one or two Courts 5) as amounting to no rule of evidence, but 
merely to a counsel of caution given by the judge to the jury.6 It followed 

G Cal. 1860, People I). Eckert, 16 Cal. 110 66; IS58, Wisdom I). People. 11 Colo. 174, l7 
(mill'Jnderstanding some of the English cas~s); Pac. 519; 
lao 1848, Ray ~. State, 1 G. Greene 316 (with Connecticut: 1S51, Statc V. Wolcott. 21 Conn. 
sentimentul reflections upon the lack of har- 272, :::Sl; 1875. State V. Williamson. 42 Conn. 
mony between the English rule and our sup- 261, 263; 1904, State I). Carey. 76 Conn. 342. 
posed superior methods of justice); P. I. 56 Atl. 632 (leading opinion, by Hamersley, 
1902, U. S. '. Bnlayat, 1 P. I. 451, 8emble J.); 1911, State I). Kritchmnn, 84 Conu. 152. 
(theft); 1905, U. S. V. Ocampo. 4 P. I. 400 79 At!. 75; 
(robbery; not clear); 1905, U. S. V. Lim Florida: 1867, Sumptcr v. Statt', 11 Fla. 247, 
Tieo, 4 P. I. 440 (lnrceny); 1905, U. S. v. 252 (R. Jones, supra, quoted with approvnl); 
Balisaean, 4 P. 1. 545 (murder); 1906. U. S. 1886, Bncon I). State, 22 Fla. 51. 78; 1890, 
1). Dadacay. 6 P.I. 1 (conspirncy); 1907, U. S. v. Tuberson D. State, 26 Fla. 472, 474. 7 So. 858; 
Padlan, 7 P. 1. 517 (robbery); but these cases 1900, Brown I). State, 42 Fla. 184, 27 So. 869; 
nrc supplanted by those cited infra, n. 6; 1905, Cnldwell1>. Stat(', 50 Fla. 4, 39 So. 188 
Tenn. U!44, Kinch~low D. State, 5 Humph. 9, (murder) ; 
8emlJle; Tex. 1854, Jones V. State, 13 Tex. 168, Hawaii: 1869, R. v. Brown, 3 Haw. 114, 115; 
177. semble. 1889, R. I). Wo Sow, 7 Haw. 734, 737; 1898. 

I Federal: 1829 (?fSteinham I). U. S., 2 Paine Republic D. Edwards, 11 Haw. 571, 573 (so-
168. 1&0; 1829. U. S. r. Kessler, Baldw. 15,22; domy; but the jury should be advised not to 
1843. U. S. I). Troax, 3 MeL. 2!l4; 1876, U. S. convict, and the Court may in discretion 
t>. Babcock, 3 Dill. 571, 619; 1887, U. S. v. inst.ruet them not to do so); 1904, Tong Kai 
Thompson, 31 Fed. 331, C. C.; 1905. Wong V. Tcrr., 15 Haw. 612 (bribery) ; 
Din I). U. S., 135 Fed. 702, 68 C. C. A. 340 lllinoia: 1861, Gray 1>. People, 26 111. 344. 
(conspiracy to e\'ade immigration law); 1910, 347; 1868, Cross V. People, 47 Ill. 152, 160 ("It 
Hohngren v. U. S., 217 U. S. 509, 30 Sup. 588, is a mntter of discretion with the Court to 
semble; 1912, Keliher I). U. S .• C. C. A., 193 ad\-ise, rather thnn a rule of law"); 1874. 
F,d. 8 (contra: .. It is well known that the rule Earll I). People, 73 Ill. 329. 334; 1881, Collins 
in Massachusetts has always been as stated in I). People, 98 Ill. 584, 588 (careful opinion); 
Roscoe," citing Com. v. Bosworth, hut 1882, Friedberg V. People, 10~ Ill. 160, 16-1; 
erroneously treating it as laying down a rule of 1892, Hoyt V. People, 140 II!. 588, 595, 30 
law); 1914, Lung v. U. S., 9th C. C. A., 218 N. E. 315; 189';, Campbell v. Pc?ple, 159111.9, 
Fed. 817; 1915, Diggs 1>. U. S., Caminetti ll. 42 N. E. 123; 1897, Honselmnn I). People, 
U. S .• 9th C. C. A., 220 Fed. 545 (a r{lfusal to 168 Ill. 172, 48 N. E. 304; 190(;, Juretich v. 
instruct as to the credibility of an accomplice People, 223 Ill. 484, 79 N. E. 181 (false preten
is not error; Ross. J., diss.); 1916. Caminetti ces); 1908, People 1). Frankenburg, 236 Ill. 
I). U. S., 242 U. S. 470, 495, 37 U. S. 192 408, 86 N. E. 128; 1908. People D. Feinherg. 
("~'hite slave traffic"); 1917, U. S. V. Fischer, 237 Ill. 3·18. 86 N. E. 584; 1912. People V. 

D. C. E. D. Pa., 245 Fed. 477; 1917, Bandy I). Baskin. 254 lll. 509. 98 N. E. \l57 (receiving 
U. S., 8th C. C. A .• 245 Fed. 98; 1917. Wallace stolen goods); 1914, People 1'. Covitz, 262 
I). U. S .• 7th C. C. A., 243 Fed. 300. 307 (ille- Ill. 514, 104 N. E. 887; 1914. People I). Spira, 
gal sale of drugs); 1919, McGinniss I). U. S., 264 Ill. 243. 106 N. E. 241 (arson); 1915, 
2d C. C. A., 256 Fed. 621 (conspiracy to forge; People V. Cmig, Ill. , 110 N. E. 9 (fraudu
accomplicc's testimony uncorroborated, here lent arson; rule affixUled); 1915, People v. 
held insufficient); 1919, Reeder D. U. S., 8th Rosenberg, 267 Ill. 202, 108 N. E. 54 (arson); 
C. C. A., 262 Fed. 36 (hindering by force the 1919, People V. Pattin, 290 111. 542, 125 N. E. 
eX('('ution of a law) ; 1921, Wagman V. U. S .• 6th 248; 1920, People I). Green, 292 Ill. 351, 
C. C. A .. 269 Fed. 568 (illegal carriage of liquor); 127 N. E. 50 (burglary); 1920, People v. 
Arkansa •• : 1867. Flanagin I). State, 25 Ark. 92; Miller, 292 Ill. 318, 127 N. E. 58 (receiving 
Colorado: 1873, Solander I). People, 2 Colo. 48, stolen goods) ; 
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Indiana: 1851. Johnson ~. State. 2 Ind. 652; 419; 1887. State ~. Chyo Chiagk. 92 Mo. 395. 
1853. Dawley v. State. 4 Ind. 128; 1855. 413. 417, 4 S. W. 704 (but intimating that 
Stocking v. State. 7 Ind. 326. 330; 1859. it should be a rule of law); 1888. State v. 
Ulmer v. State. 14 Ind. 52. 57; 1879. Johnson Walker. 98 Mo. 95. Io!). 11 S. W. 1133; 1890. 
v. State. 65 Ind. 269. 271; 1912. Schuster v. State v. Harkins. 100 Mo. 666. 672. 13 S. W. 
State. 178 Ind. 320. 99 N. E. 422; 1917. 830 (repudiating in effect the suggestion in 
Brewster ~. State. 186 Ind. 369. 115 N. E. 54 State v. Chyo Chiagk); 1891. State v. Jackson. 
(arson); 1922. Vorhees ~. State, Ind. , 106 Mo. 174, 179, 17 S. W. 301; 1893. Statev. 
134 N. E. 855 (making liquor); Minor, 117 Mo. 302, 306, 22 S. W. 1086; 
Kans(l$: 1866, Craft ~. State, 3 Kan. 450, State v. Crab, 121 Mo. 554, 565, 26 S. W. 548 ; 
479; 1875. State v. Kellel'man, 14 Kan. 135, 1894, State v. Dawson, 124 Mo. 418, 422, 27 
137, 8emble; 1878. State v. Adams, 20 Kan. S. W. 1104; Stat!: v. Marcks. 140 Mo. 656, 41 
311, 327; 181l3. State v. Patterson, 52 Kan. S. W. 973; 181l5, State v. Donnelly. 130 Mo. 
335,354.34 Pac. 784. scmble (but contra. 1896, 642,32 S. W. 1124; 1897, State v. Tobie, 141 
State v. McDonald, 57 Kan.537. 46 Pac. 967, Mo. Mi', 42 S. W. 1078 (it is reprehensible in s 
semble) ; Court to consider an appcal against a doctrine 
Lou~iana: 1871, State v. Bayonne, 23 La. so long estublished as this); 1898, State v. 
An. 78; 1873, State v. Prudhomme, 25 it!. 522, Black, 143 MO.':166, <14 S. W. 340 (was the Bar 
525 (" rather a rule of practice thlln n rule of entitled to a ruling on this point every twelve 
law"); 1881. State v. Russell. 33 La. 135, 138 months?); 1899. State v. Sprague, 146 Mo. 
("the authorities ... justify conviction by 401l, 425, 50 S. W. 901; 1902. State v. Koplan. 
the jury on such testimony o.lthough it may 167 Mo. 298. 66 S. W. 967; 1908, State v. 
not be corroborated by other"); 1886. State Bobbitt. 215 Mo. 42, 114 S. W. 511 (murder); 
v. Mason, 38 La. 476; 1888. Stllte v. Banks. 1909. State v. Wilkins, 221 Mo. 4401, 120 S. W. 
40 La. 736, 739, 5 So. 18; 1900, State v. Vick- 22 (sodomy; not clear) ; 11l09, State v. Shelton; 
nair, 52 La. 1921, 28 So. 273 (foregoing cases 223 Mo. 118, 122 S. W. 732; 1919, State v. 
approved; here a requested charge that the Cummins, 271l Mo. 11l2. 213 S. W. 969; 1921, 
accomplice's testimony should not be even State D. Howerton, -Mo. .228 S. W. 745 
considered unless corroborated was held prop- (larceny) ; 
erly refused); 1903, State v. Dc Hart. 109 La. Nebraska: 181l4, Lamb D. State. 40 Nebr. 312, 
570,33 So. 605 (the necessity of corroboration 319, 58 N. W. 963; 11l22, Dyson v. State, 
is "rather a rule of practice than a rule of ' Nebr. ,186 N. W. 1184 (hllrglary); 
law"); 1904, State 1:). Hauser. 112 La. 313. New Jer8ey: 1877. State v. Hyer, 39 N. J. L. 
36 So. 396; 598,603; 11l02. Statl' v. Rachman, 68 N. J. I ... 
Maine: 1850, State v. Cunningham. 31 Me. 120, 53 At!. 1046; 1904. Sto.te v. Lyons, 70 
355; 1870. State ~. Litchfield, 58 Me. 267, N. J. L. 635, 58 Atl. 398 (murdl'r); 1904, State 
270; v. Simon, 71 N. J. L. 142,58 AU. 109; 1911, 
M(l$sachmetts: 1839, Com. v. Bosworth, 22 State v. LiebclUlan, 80 N. J. L. 506. 79 At\. 
Pick. 397; 1852, Com. v. Savory, 10 Cush. 331; 1912, Letts r. Letts 79 N. J. Eq. 630, 
535. 538; 1857, Com. v. Brooks, 9 Gray 299, 82 Atl. 845; 
303; 1858, Com. v. Price, 10 Gray 472, 475; New York: 1823, People v. Reeder. 1 Wheel. 
1868. Com. tl. Larrabee, 119 Mass. 413. 415; Cr. C. 418. 420; 1839, People D. Da\·is. 21 
1872, Com. v. Elliot, 110 MIIS3. 104, 106; Wend. 308, 314; 1845, People v. Costello, 1 
1877. Com. v. Scott, 123 Mass. 222, 237; Den. 83, 87; 1860, People v. Dyle, 21 N. Y. 
1890, Com. 1:). Wilson. 152 Mass. 12, 14. 25 578; 1864, Dunn D. People, 2!} N. Y. 523, 528; 
N. E. 16 (wherl. the judge refused to instruct 1875. Linsday v. People, 63 N. Y. 145, 154; 
on the subject and was sustained); 1894. at this point the law was changed by St. 1882, 
Com. v. Clune. 162 Mass. 206, 214, 38 N. E, c. 360, quoted in/rD, note 10, as C.Cr.P.§ 399; 
435; 1896, Com. v. Bishop. 165 Mass. 148, the following ruling had been made meantin:e: 
42 N. E. 560. 1906. Com. D. Phelps, 192 Mass. 1869. People t. Evans, 40 N. Y. I, 6 (an 
591,78 N. E. 741; exception exists for the cnse of subornation of 
Michigan: 1858, People v. Jenness, 5 Mich. perjury; the perjurer must be corroborated 
305,330; 1874, Hamilton v. People, 29 Mich. in the charge against the suborner; this ruling 
173, 188; stands alone; but compare the application of 
M~3iasippi: 1848, Keithler v. State, 10 Sm. & the statutory rule to perjury, posl, § 2059, and 
M. l!.l2, 228 (the jury "may believe him, if the rule for perjury in gl'neral. anlc, § 2042) ; 
they choose, without corroboration "); 1856, North Carolina: 1837, State tl. Haney, 2 De\,. 
Dick v. State. 30 Miss. 593, 599, 5emble; 1860, & B. 390. 31l7; 1837, State v. Hardin, 2 Dev. 
George v. State, 39 Miss. 570. 592, semble; & B. 407, 411; 1880. State v. Holland, 83 N. C. 
1875, Fitzcox v. State, 52 Miss. 923, 926; 624; 1903, State v. Register, 133 N. C. 746, 46 
1876, White v. State. 52 Miss. 216. 227; 1921. S. E. 21; 1920, State v. Bailey, 179 N. C. 724, 
Dedeaux v. State, 125 Miss. 326, 87 So. 665 102 S. E. 406; 
(larceny); Ohio: 1859, Allen v. State, 10 Oh. St. 287, 305; 
Muaouri: 1861, State 1'. Wfltson.:n Mo. 361, 11l13, State v. Hare. 87 Oh. 204, 100 N. E. 825 
364 (good opinion); 1877, ~tate D. JonC".l, 64 (bribery) ; 
Mo. 391, 395; 1880, State D. Renvis, 71 Mo. Penn81llvania: 1879, Kilrow v. Com., 89 Pu. 
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that the jury might or might not regard the caution by acquitting upon an 
ullcorroborated accomplice's testimony; 7 that they alone were to determine 
whether corroboration existed and was sufficient; 8 and that the trial judge's 
omission of the caution was of itself not a ground for a new trial, being a 
matter solely for the trial judge's discretion.9 

481, 488; 1889, COlC v. Com., 125 Pa. 94, 101 ; 
1912, Com. v. De Masi, 234 Pa. 570, 83 Atl. 430; 
Philippine 18landa: 1905, U. S. v. Ocampo, 
5 P. I. 339 (virtually rcpudiating, though not 
citing, the cases cited supra, n. 5); 1907, U. S. 
11. Butardo, 9 P. 1. 246; 1910, U. S. v. Grana
doso, 16 P. 1. 419; 1910, U. S. v. Ambrosio, 17 
P. I. 295, semble; 1911, U. S. ll. Bcrnales, 18 
P. I. 525; 1912, U. S. v. Callapag, 21 P. I. 262 
(exprcssly affil"ming U. S. v. Ocampo, 8upra) ; 
1913, U. S. v. Soriano, 25 P. 1. 624, 630 (simi
lar);- 19l.3, U. S. v. Dacir, 26 P. I. 503, 508; 
1914, U. S. v. Bana, 27 P. 1. 103; 1915, U. S. v. 
Valdez,30 P. I. 293, 315; 1916, U. S.l>. Wayne 
Shoup, 35 P. I. 57; 1916, U. S. v. Bagsie, 35 
P. 1. 327; 1918, U. S. lJ. Remigio, 37 P. 1. 599, 
610; 1918, U. S. v. Maharaja Alim, 38 P. I. 1 ; 
Porto Rico: 1906, People l>. Kent, 10 P. R. 
325, 345, semble; 
Rhode Ialand: 1916, Statc v. Riddcll, 38 R. 1. 
506, 96 At!. 531 (arson; corroboration not 
required by rule of law) ; 
South CaroliT,a: 1849, State v. Brown, 3 
Strobh. 508, 517, sem/Ile; 1867, State v. Wingo, 
11 S. C. 275, umble; 1897, State v. Green, 48 
S. C. 136, 26 S. E. 234; 
Vermant: 1869, State v. Potter, ·:12 Vt. 495, 506 
(" only a rule of practice, and not a rule of 
law"): 1922, State v. Montifoirc, Vt. • 
116 At!. 77 (l1hortion) : 
Viroinia: 183!). Brown v. Com., 2 Leigh 769, 
777, semble; 
Wa.~hinotoll: 1891, Edwards t'. State, 2 Wash. 
291, 306, 26 Pr.c. 258, semble: 1891, Rose v. 
State, 2 Wash. 310, 320, 26 Pac. 264, semble; 
1900, State l>. Coates, 22 Wash. 601, 61 Pac. 
726: 1901, State v. Concannon, 25\Wash. 327, 
65 Pac. 534 (corroboration usually to be re
quired); 1901, Statc l>. Harras, 25 Wash. 416, 
65 Pac. 774 (State v. Coates followed); 1905, 
State v. Pearson, 37 id. 405, 79 Pac. 985 
(refusal to give a long instruction requiring 
corroboration undcr ccrtain circumstances, 
held error: the opinion harks back to Ed
wards v. State, throws doubt on the intervening 
rulings, and then declines to lay down any rule: a 
good example of the kind of cobwebby opinion 
directed more to arachnidial athletics than the 
demands of plain certainty in criminal justice) : 
1909, State v. Jones, 53 Wash. 142,101 Pac. 70S; 
1911, State v. Ray, 62 Wash. 582, 114 Pac. 439; 
1911, State v. Stapp, 65 Wash. 438, 118 Pac. 337; 
1911, State v. Dalton, 65 Wash. 663, 118 Pac. 
829; 1911, State ~. Mallahan, 66 Wash. 21, 118 
Pac. 898; 1912, Statev.Wappenstein, 67 Wash. 
502,121 Pac. 989; 1915, State r. Engstrom, 86 
Wash. 499, 150 Pac. 1173 (larceny) ; 

West Viroinia: 1877, State ~. Betsall, 11 W. 
Va. 703, 740; 1900, State P. Hill, 48 W. VII. 
132, 35 S. E. 831 ; 
Wiaconsin: 1854, l\lercer v. Wright, 3 Wi$. 
645 (" A jury ought not to convict upon the 
testimony of an ncco-nplice uncorroborated, 
but all now agree that they may do 80 ") ; 

1879, Ingalls v. State, 48 Wis. 647, 652, 4 
N.W.7&5; 1884, Black v. State, 59 Wis. 471, 
18 N. W. 457; 1895, Porath v. State, 90 Wis. 
527,537,63 N. W. 1061: 1894, State~. Juneau, 
88 Wis. 180, 59 N. W. 580; 1905, Murphy 11. 

State, 124 Wis. 635, 102 N. W. 1087; 1905, 
Means v. State, 125 Wis. 650, 104 N. W. 815; 
1922, O'Keefe v. State, Wis. ,187 N. W. 
656 (indecent liberties); 
Wyomino: 1894, McNealley v. State, 5 Wyo. 
69, 36 Pac. 824 (undecided); 1902, Smith v. 
State, 10 Wyo. 157, 67 Pac. 977 (accomplice's 
uncorroborated testimony may suffice; but the 
opinion is inconsistent); 1906, Clay v. State, 
15 Wyo. 42, 86 Pac. 17 (" IThe question) was 
discussed by this Court in Smith v. State, but 
was not decided"; here again left undecided). 

7 This is stated or implied in alI the above 
cases. 

8 This was the practical consequence; never
theless. the judges, merely as a part of the cau
tion, did define certain elements of corrobora
tion: these arc treated post, § 2058. 

9 1892, Hoyt tl. People, 140 III. 588, 596, 
30 N. E. 315: 1890, Com. v. Wilson, 152 Mass. 
12, 14,25 N. E. 16; 1896, Com. 11. Bishop, 165 
Muss. 148, 42 N. E. 560; 1877, State v. Jones, 
64 Mo. 391, 395; 1892, State v. Woolard, 111 
Mo. 2·18, 256, 20 S. W. 27. 

Contra: Can. 1887, U. S. Express Co. v. 
Donohue, 14 Onto 333, 337: U. S. 1873, B0-
lander tl. People, 2 Colo. 48, 66, 8~'mble (but 
only where there is in fact no corroboration): 
1861, State v. Stebbins, 29 Conn. 463, 473 . 
(" To omit it is now held a clear omission of 
judicial duty, and becomes a ground, perhaps, 
for granting a new trial "); 1875. State v. 
Williamson, 42 Conn. 261, 264 (apparently 
approving the above passage); 1902, Anthony 
V. State, 44 Fla. I, 32 So. 818; 1858, People 
v. Jenness, 5 Mich. 305, 330, semble; 1861, 
Stat~ V. Watson, 31 Mo. 361. 365, 8emble; 
1918, State v. Massey, 274 Mo. 578, 204 S. W. 
541 (when .. all of the evidence •. is circum
stantial "); 1877, State V. Hyer, 39 N. J. L. 
598, 605: 1854, Jones V. State, 13 Tex. 168, 
177 (provided the facts make it applicable); 
1869, State V. Potter, 42 Vt. 495, 506. 

Undecided: 1886, State V. Mason, 38 Ln. 
An. 476. 
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But in nearly half of the jurisdictions in our own country a statute has 
expressly turned this cautionary practice into a rule of law.10 " The judge 
must therefore under these statutes iwtruct the jury in th.e rule of law, and 

, 
10 Alabama: Code 1897, §S300, C.1907, §7897 any pcrson mali' be convicted "Jlll his own con-

(" A conviction of a fclony cannot be had on tho fession out of court or upon the testimony of an 
testimony of anaecomplice, unless corroborated accomplice"); Montana: Rev. C. 1921, § 11988 
by other evidence tending to connect the (likeCni.P.C. §1111); §lOil72, par. 4 (like Cal. 
defendant with the commission of the offense; C. C. P. § 2061); N er;ada: Rev. L. 19i2, § 7180 
aod Buch corroborative evidence, if it merely (like CnI. P. C. § 1111, as originaiiy phrased, 
shows the commission of the offense, or the inserting, after .. evidence which," the words, 
circumstances thereof, is not sufficient"); "in itself and without the aid of the testimony 
AlwJka: Compo L. H113. § 2262 (like Or. of the accomplice"); New !lamp8hire: Pub. 
Laws 1920, § 1540); § 1505 (like Or. Laws St. 1891, C. 272, § 4 (fornication; .. no person 
1920, § 868); Arizona: § 1051 (like Or. shall be convictcd solely upon the testimony of 
Laws 1920, § 1540, inserting aftcr "other n partne;!' in gnilt"); New York: C. Cr. P. 
evidence," the clausc "which ill itself and 1881. § 399 (not sufficient, "unlcss he be 
without the aid of the testimony of the hccom- corroborated by such other evidence as tends to 
plice" etc.; this follows the original tcxt of connect the defendant with the commission of 
the CnI. Code, since changed); Arkansas: Dig. the crime"); North Dakota: Compo L. 1913, 
1919, § 3181 (in felony, not sufficient, "unlcss § 10841 (like Ill.. Code § 9474); Oklahoma: 
corroborated by other evidence tending to Compo St. 1921. § 2701 (like Ia. Code. 
connect the dcfendant with the commission § 947-1); § 1610 (in bribery, ~'no con
of the offense; and the corroboration is not viction shall be had on the uncorroborated 
sufficient if it merely shows that the offense testimony of one witness." i. e. an informing 
was committed, and the circumstanccs there- participant granted immunity); 1913, Fair
of~'); § 3180 (in ail cascs where n. rulo requires grieve V. State, Oklo • 134 Pac. 837 (an 
corroboration. the judge "shall instruct the instruction is obligatory); 1913. Gillam V. 
jury to render It verdict of acquittal," if the State, 10 Okl. Cr. App. 176, 135 Pac. 441; 
requirement is not fulfilled); California: P. C. Oregon: Laws 1920. § 868, par. 4 (like CnI. 
1872, § 1111 (an acconwlice's testimony is not C.C.P. § 2061): § 1540 (like Ia. Code, §!l·i74); 
sufficient, "unless he is corroborated by Pennsylvania: St. 1860. Mar. 31, § 49. Dig. 
such other evidence as shall tend to conncct 1920, § 7721, Crimes (in bribcry, an Bccorn
the defendant with the commission of the plice's testimony is not sufficient, unless 
offense; and the corroboration is not suffi- .. corroborated by other evidcnce or the 
cient if it merely shows the commission of the circumstances of the case"); Porto Rico: 
offense or the circumstances thercof"); C. C. P. Rev. St. & C. 1911. § 6285 (like Cni. P. C. 
§ 2061, par. 4 (the judge to instruct. "on § 1111 as originally worded. i. C. inserting 
all proper occasions," that "tho testimony .. which in itsclf and without the aid of the 
of an accomplice ought to be viewed with dis- testimony of the accomplice," after "other 
trust"); Georgia: Rev. C. 1910, § 5742, P. C. evidence"); § 1530 (like Cili. C. C. P. § 2061); 
1910, § 1017 ("The testimony of a single South Dakota: Rev. C. 1919, § 4882 (like 
witness is genel'Uily sufficient to establish a la. Code. § 9474); Texas: Rev. C. Cr. p, 1911, 
fact"; except "in any case of felony where § 801 (like Ill.. Code. § 9474); Utah: Camp. L. 
the only witness is an accomplice"; but 1917, § 8992 (no conviction, etc., unless he is 
"corroborating circumstances may: dispense .. corroborated by other evidence which in 

- with another witness "). Idaho: Compo St. itself and without the aid of thc testimony of 
1919, § 8957 (like Cal. P. C. § 1111); the accomplice tends to connect," etc. as in 
Iowa: Code 1897, fl5489. Compo C. 1919, CnI. P. C. § 1111); Wyomino: Compo St. 
§ 9474 (insufficient, "unless corroborated by 1920. § 7522 (in trials for subornation of 
other evidence which shall tend to connect perjury" no conviction shall be had on the 
the defendant with the commission of the evidence of the person attempted to be in
offense; and the corroboration is not sufficient Buenced, unsupported by other testimony"). 
if it merely show the commission of the offense In Tennessee and in TexC18. statutes have 
or the circumstances thereof"); Kentucky: now reverted to the common -law rule for 
C. Cr. P.1895. § 241 (all offenses; like Ark. Dig. certain offences: Tenn. St. 1913, 2d Extra 
~ 3181); Minnesota: Gen. St. 1913, § 8463 Sess., (1. 1, p. 659, § 13 (liquor offences; "the 
(" A conviction c~nnot be had upon the testi- unsupported evidence of any accomplice" 
mony of an accomplice, unless it is corroborated suffices) ; Tex. Rev. P. C.1911, §574 (for gaming 
by such other evidence as tends to convict the offences," a conviction may be had upon the 
defendant of the commission of the offence; unsupported evidence of an accomplice or 
and the corroboration is not sufficient if it merely participant' '); § 582 (betting on horse-r!1ce; 
shows the commission of the offence or the eir- conviction may be had "upon the unsupported 
cilmstanees thereof "); §8741 (gamblin2 offences; evidence of an accomplice or participant "). 
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the jury must follow it; moreover, the judge administers the rule of law (so 
far as this is practicable) by defining for the jury the precise conditions of 
its application. The binding rule of evidence thus created differs little from 
the terms of the common"law practice; the statute merely makes a rule of 

. law out of a practice which before had no standing except in actual usage. 
To refuse the instruction when asked is, under the statute, of course un" 
lawful.ll l\Ioreover, the existence of corroborating circumstances becomes a 
question of law,12 upon which a verdict of guilty may be set aside; and the 
definition of corroboration becomes a task for the judge, which might properly 
be left, but usually is not, to the trial Court. 

The manner in which this change came about is not difficult to perceive. 
At common law the judge was entitled and bound to assist the jury, before 
their retirement, with an expression of his opinion (in no WRy binding them 
to follow it) upon the weight of the eddence. This utterance was made 
the medium of many useful general suggestions based on e~-perience. The 
benefit of this e:ll.-perience was thus obtained for them, without any attempt 
to fetter their judgment by inflexible dogmas unfitted for invariable applica" 
tion as rules of la'v. One of these general hints was that about accomplices' 
testimony. But in this country the orthodox function of the judge to assist 
the jury on matters of fact was in a misguided moment (except in a few juris
dictions) eradicated from our system (post, § 2551). The judge was forbidden 
to contribute to the jury's aid any expression of opinion upon the weight of 
evidence in a given case. Unless there was a rule of the law of Evidence upon 
the subject of an accomplice's testimony, he could not in a giycn case advise 
them to refuse to convict upon the uncorroborated testimon~· of an accom
plice. The makers of this innovation upon established trial-methods were 
thus obliged to turn into a rule of law the old practice as to accomplices, if 
they wished to retain its benefit at all. This the~' therefore did. Whether 
or not they had attempted the impracticable and the undesirable, whether 
it is either wise or feasible to construct a fixed rule of law for all cases, is a 
question which may now be considered. 

§ 2057. Same: (2) Policy of the Rule. The reasons which have led to 
this distrust of an accomplice's testimony are not. far to seek. He may 
expect to save himself from punishment by procuring the com'iction of 
others. It is true that he is also charging himself, and in that respect he 
has burned his ships. But he can escape the consequences of this acknowl" 
edgment, if the prosecuting authorities choose to release him provided he 
secures the conviction of his partner in crime: 

11 1879, Sta.te 11. Odell, 8 Or. 30, 33; 1877. 
Davis 1'. State, 2 Tex. App. 588, 606; 1877, 
Carroll 1'. State. 3 Tex. App. 117. All the 
cases assume this. 

But in Calijolllw, even under C. C. P. 
§ 2061 (Quilted supra. n. 10), the instruction is 
Dot dl'mfUl.dable; though the repeated 

of some of the judge~ leaves the matter still 
partly in contro'Versy; 1903, People 1'. Wllt'd
rip, 141 Cal. 229,74 Pac. 744; 1904, People iI. 
Buckley, 1-13 Cal. 375, 77 Pac. 169; 1904, 
People 11. Moran, 144 Cal. 48,77 Pac. 77; 1904. 
:reople 11. Ruiz. 144 Cal. 251, 77 Pac. 907. 

12 PUB!, § 2059. 
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1837. Lord ABINGER. C. B .• in R. v. Farler, 8 C. & P. 106: "It is a practice which 
all the reverence of law, that judges have uniformly told juries that they ought 

not to pay any to the testimony of an accomplice unless the accomplice is corrob
orated in some material particular. . .• The danger is that when a man is fi.'l:ed, and 
knows that his own guilt is detected, he purchases immunity by falsely act "Using others." 

J 
It is true that this promise of immunity is usually denied, and may not 
exist; but its existence is always suspected. The essential element, how
ever, it must be remembered, is this supposed promise or expectation of 
conditional immunity. If that is lacking, the whole basis of distrust fails. 
We have passed beyond the stage of thought in which his commission of 
crime, self-confessed, is deemed to render him radically a liar (ante, § 526). 
The extreme case of the wretch who fabricates merely for the malicious de
sire to drag others down in his own ruin can be no foundation for a general 
rule. 

The promise of immunity, then, being the essential element of distrust, 
but not being invariably made, no invariable rule should be fixed as though 
it had been made. Moreover, if made, its influence must vary infinitely 
with the nature of the charge and the personality of the accomplice. Finally, 
credibility is a matter of elusive variety, and it is impossible and anachronistic 
to determine in advance that, with or without promise, a given man's story 
must be incapable of being believed: 

1844, Chief Baron JOY, E,idence of Accomplices, 4: "How the practice which at 
present prevails could ever have grovlll into a general regulation must be matter of sur
prise to every person who considers its nature, or into the foundation on which 
it rests. Why the case of an accomplice should require a particular rule for itself; why 
it should not, like that of every other witness of whose credit there is an impeachment, 
be left to the unfettered discretion of the judge, to deal with it as the circumstances of 
each particular case may require, it seems difficult to eXlllain. Why a fixed, unvarying 
rule should be applied to a subject which admits of such endless variety as the credit of 
l'oitnesses, seems hardly to the principles of reason. But, that a judge should 
come prepared to reject altogether the testimony of a competent witness as unworthy of 
credit, before he had ever seen that l'oitness; before he had observed his look, his manner, 
his demeanour; before he had had an opportunity of considering the consistency and proba
bility of his story; before he had known the nature of the crime of which he was to accuse 
himself, or the temptation which led to it, or the contrition with which it was followed;
that a judge, I say, should come prepared beforehand, to advise the jury to reject l'oithout 
consideration such evidence, even though judge and jury should be perfectly ronvinced 
of its truth, to be a violation of the principles of common sense, the dictates of 
morality, and the sanctity of a juror's oath •••• Nor, if we inquire into the foundation 
of the rule, shall we find in it anything certain or fi. ... ed, such as ought to be the basis of an 
uniform. and never varying rule. We shall be told by one that it is the moral guilt of the 
witness which produces tlus, as it were, practical incompetency; whilst another ascribes 
it to the desire which he has to purchase impunity for his own transgression. If it be the 
moral guilt of the l'oitness that affects his credit, the degree to which his credit is affected 
must depend upon and vary with the magnitude of the crime of which each "itness con
fesses himself to be guilty. Crimes are of every different shade, from the most venial 
petit larceny to the most atrocious murder. Yet to all the rule equally applies. The 
witness who on cross examination confesses that he has been engaged in many murders, 
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appears more stained with guilt than he who comes forward as an accomplice in the petit 
larceny then under trial; yet the former is without the scope of the rule, whilst the latter 
comes entirely within the sphere of its application. The testimony of the !lame witness 
may [in one trial be absolutely rejected under the operation of the nile, and in the very 
next trial, in the course of the same day, it may be permitted to go to the jury; yet his 
moral character has undergone no change in the interval. Moral guilt, then, can never 
afford any rational foundation for a rule which applies indiscriminately to the highest 
and to the lowest deglees of that guilt. But an accomplice, we are told, comes forward 
to save himself, and his credit is affected by the temptation which this holds out to for
swear himself. But who is it that establishes his guilt? He himself ht: b his own 
accuser; and the proof, and often the only proof which can be had. of his g,dlt. comes 
from his own lip:!. He is generally admitted as a witness from the necessity of ~he thing, 
and from the impossibility without him of bringing any of the offenders to justice. If 
this be the foundation of the rule, it rests on a shifting sand. The temptation to commit 
perjury which influences his credit must be proportioned to the punishment annexed to 
the crime of Which the witness himself guilty. But the rule applies 'with equal 

. force to the accomplice who may apprehend but a month's imprisonment for the most 
trifling petit larceny, and to him who may reasonably dread death for an atrocious murder. 
Universal and undiscriminating, the rule levels all distinctions. Where then is the neces
sity for, or good sense in, such a rule? Why not leave the credit of the accomplice to be 
dealt with by the jury, subject to such observations upon it from the judge as each 
particular case may suggest? ... That persons whom the interest of the community 
require, and the principles of sound policy invite to come forward, should not be marked 
by a rule which has not be<:n deemed necessary in the case of more atrocious offenders 
not appearing in the chardcter of accomplices, seems to me to be what is required by 
reason and good sense." 

1904, HAMERSLEY, J., in State v. Carey, 76 Conn. 342, 56 Ati. 632: "When the testi
mony of accomplices was first used, it was, under the then settled law of e,idence, incom
petent, and was admitted notv.ithstanding, as an exception to that settled law, justified 
by necessity. The conditions at that time affecting such testimony were mainly thcs'!: 
A convicted felon was an incompetent witness; an accomplice confessed himself guilty 
of felony; a person having an interest in the event of a prosecution was an incompetent 
l'.itness; the liberty or death of an accomplice, at first absolutely, and afterward more 
or less directly, might depend on the event of the prosecution in which he testified; the 
ncce:lSity of punishing certain crimes induced the enactment of statutes offering bribes 
to perpetrators of these crimes who, confessing their I.;ommission, might charge the crime 
upon their associates, or furnish the government with evidence that would lead to the 
arrest and conviction of others. . . . The statutes encouraging informers to buy immunity 
in crime by accusing others produced accomplices as witnesses in the most odious possible 
light. The danger of their testimony was enhanced by the condition of the law, which 
excluded an accused person from the l'.itness stand. The most reputable persons in the 
realm might be convicted of crime because they could not be heard in contradiction or 
explanation of accusations by the most infamous. Instances of such cruel injustice were 
not wanting in times of high political excitement. Notwithstanding an accomplice was 
thus admitted as a witness only as an exception to the settled law governing competency, 
he was nevertheless a competent l'.itness. . . • It was under these conditions and in respect 
to witnesses known as accomplices, thus defined, that during the latter part of the eighteenth 
and the earlier part of tile nineteenth centuries the statements of English judges in 
to their own practice in dealing with such witnesses was made. The undoubted practice 
of sharply, and often indignantly, denouncing the worthlessness of the unconfirmed testi
mony of a "itness who acknowledged himself a knave. and that he was testif)ing against 
his comrades in the hope of obtaining by this means a pardon for his own crimes, was 
naturaJ, lawful, and just. And the form, force, and extent of such denunciation was wholly 
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discretionary v.ith the judge, according to the circumstances surrounding each v.itness. 
The practice, 50 far as it was a general practice, of denouncing accomplices as per se wit
nesses unconfil'lned testimony it was unsafe to believe, arose from the conditions we 
have mentioned. 

"Those conditions no longer exist. An accomplice, as a witness, is not an exception to 
the law of competency, selected on grounds of doubtful morality, based on public necessity. 
A convicted felon is not an incompetent witness. A person interested in the event of a 
prosecution, however great his interest, is not incompetent. The peculiar statutes that 
bred the approvers or informers of former times have no place in our legislation. Arrange
ments for king's evidence or state's e\<idence cannot be initiated by the infonner himsclf 
or a private prosecutor, but are confined to an officer of the court appointed by the court. 
The accused is no longer excluded from the '\\itness stand. He is free to defend himself 
from unjust accusation. The general law of competency places accomplices on the same 
footing as other witnesses. The same rules apply to the weight and credibility of their 
testimony. There is no longer any excuse for speaking of accomplices as an exceptional 
class of witnesses, incompetent on general principles, and unfortunately admitted unrler 
the stress of public necessity. It is not true that every accomplice, even if the meaning of 
the word is strictly limited to the 'king's evidence' of former times, acknowledges a moral 
turpitude, ordinarily inconsistent with veraci' :". or testifies under the compulsion of an 
irresistible self-interest. It is true that moral turpitude, whether shown by confession or 
conviction of crime, or otherwise, and self-interest, however great, does not affect the 
competencY of any \\itness. It is true, as it always has been, that when a competent 
witness is shown in the course of a trial to have exhibited moral turpitud,! of a nature 
ordinarily inconsistent with veracity, or to have such an interest in ghing his testimony 
as to render the temptation to perjury peculiarly powerful, it is the right of the court, 
in the e;(ercise of its discretion, and may be its clear duty, to call the attention of 
the jury in the strongest terms to the danger of ghing credit to such testimony, 
unconfirmed by independent evidence. . •. The doctrine of this case, affil'llled in the 
subsequent cases, is inconsistent with the existence of a nile of law binding the judge. 
whenever an accomplice testifies, to instruct the jury tllat it is not safe to convict on 
his testimony alone. We think there is no such rule of law, for the reasons above 
given." I 

It may be noted that the legislative creation of a rule of law, by introducing 
detailed refinements of definition to be applied by the jurors, has merely 
tended to confuse them with sounds of words, and to place in the hands of 
counsel a set of juggling formulas with whicll to practice upon the chance of 
obtaining a new trial. 

§ 2058. Same: (3) Kind of Crime aftected by the Rule. In the common
law practice, the caution was given without distinction as to the kind or the 
grade of the crime. But under some of the statutory provisions both dis
tinctions are found; the rule being limited, for example, to felonies,l or to 
bribery.:! If the rule is a just one at all, it is worth using for all charges of 

• crIme. 

I 20117. 1 Compare also the following ~ood 
opinions: 1870. Appleton, C. J .• in State c. 
Litchfield, 58 Me. 267. 270; 1877, Johnson. J., 
in State to. Betsall. 11 W. Va. 703. 740 (point
ing out that the judge could in case of need I16t 
sside the verdict). 

§ 20118. I Statutes cited .upra. § 2056, note 

10; the following rulings under them-d!l1:lare 
the rule not applicable below felonies: 1871, 
Moses c. State. 58 Ala. 117; ISil, ParsoD.!l 
1>. State. 43 Ga. 1!l7; 18701. Cris80n •. State. 
51 Gs. 597; 1885. Askea !>. State. 75 Ga. 356 ; 
1886. Porter c. State. 76 Ga. 658. 

, Statutes cited /SUpra, § 2056, note 10. 
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It is also applicable to accomplices in civil actions for a penalty,3 but not to 
civil cases generally.4 

§ 2059. Same: (4) Nature of Corroborative Evidence reQ.uired. In exam
ining the nature of the corroborative evidence to be required, the common
law rulings may be drawn upon, for it was by them that the terms of the 
caution were developed, and the statutory rule of law usually follows closely 
the judicial custom. 

(a) It is clear, as to the testimonial source of the corroboration, that it 
must be independent of the accomplice himself; it must rest on other than 
his credit.1 It is usually said that the testimony of another accomplice is not 
sufficient; 2 yet the circumstances may sometimes render it sufficiently trust
worthy.3 So also the testimony of an accomplice's wife, though sometimes held 
insufficient,4 may properly be treated, in a given case, as amply confirmative.6 

The corroboration may of course come from the l!ccused himself, for example, 
from aconfession,6 0 rfrom his failure to produce available testimony, or the like.7 

I Contra: 1860, M'Clory v. Wright, 10 
Ir. C. L. 514, 521; 1860, Magee D. Mark, 11 
Ir. C. L. 449, 462. It was held not applicable 
on a bastardy charge: 1882, State D. Nichols. 
29 Minn. 357, 359, 13 !-l. W. 153. 

, 1887, United States Expr. CO. D. Donohoe, 
H Onto 333, 337, aemble; 1898, Graham \', 
Britilh C. L. &: I. Co., 12 Man. 244, 262, 269 
(the practice in criminal cases docs not apply 
to civil cascs). 

I 2069. I This is a.ssumed in all the cases; 
it i.I also expressly and superfluously stated 
in some of the statutes, citl!d antc, § 2056 
(" other evidence, in itself and ~;thout the 
aid of the testimony of the accomplice ") : 
it is also expressly noted in the following rul
inas: 1870, Lopez D. State, 34 Tex. 133; 1880, 
HBnnahan D. State, 7 Tex. App. 6G4. 

t Eno. 1832, R. D. Noakes,S C. &: P. 326; 
1909, Gay's Case, 2 Cr. App. 327 ("This Court 
will certainly not hold that the c\;dcn('e of a 
number of accomplices nl!eds any less corrobo
ration than that of one accomplice "). 

U. S. 1898, People ~. Creegan, 121 Cal. 554, 
53 Pac. 1082; 1853, Johnson r. Stll(', 4 G. 
Greene Ia. 65; 1876, Blackburn ~. Com., 12 
Bush Ky. 181, 188; 1901. Porter v. Com., 
- Ky. ,61 S. W. 16; 1899, State D. Yellow 
Hair, 22 Mont. 33. 55 Pac. 1026; .1903, People 
II. O'Farrell, 175 N. Y. 323, 67 N. E. 588 (that 
two accomplices testify docs not exempt the 
ease from the rule; the sufficiency of the cor
roboration is for the jury, but its existence is 
a Question of law for the Court); 1919, 
People 11. Vollero, 178 N. Y. Suppl. 787; 1875, 
Roberts II. State, 44 Tex. 119, 123; 1879, 
Heath v. State, 7 Tex. App. 4G4, 466. 

It has been ruled that a confession of a 
eo-cor.spirator, inadmissible against the accused, 
may not be admitted to corroborate an accom
plice: 1919. Fitter v. U. S., 2d C. C. A., 258 
Fed. 567, 582; this seems unsound. -" 

s En(}. 1839, R. 11. Aylmer, 1 Cr. &: D. 116 
(insufficient unless they have been separately 
confined); 1913, Paync's Casc, 8 Cr. App. 171 
(R. D. Neal Questioned; point not decided); 
U. S. 1875, State D. Williamson, 42 Conn. 261. 
21)5 (insufficient unless thcy had" had no oppor
tunity of being together to preparc a uniform 
story"); 1903, Stone D. State, 45 Ga. 630, 46 
S. E. 630 (good opinion by Lamar, J.); 1919, 
State D. Seitz, la. ,174 N. W. 694 (larceny). 

4 18.15. R. tl. Neal, 7 C. &: P. 168. 
I Can. 1912, R. II. Eberts, "Alta. 310. 
U. S. 1862, U. S. II. Horn, 5 Blatch!. 102 

with qualifications; general rule not laid down; 
1884, Woods v. State, 76 Ala. 35, 39; 1868, State 
II. Moore, 25 b. 128, 138; 1876, Blackburn '. 
Com., 12 Bush Ky. 181, 188 ("So far a. thi. hope 
[of escaping prosecution I may he BUPPoled to 
influence his statements, it may be expected that 
his wife will be equally affected by it. But the 
wife, who has none of the moral taint which 
affects the husband becausc of his participation 
in crime, ought not to be discredited alone on 
the ground that her husband is a felon; such a 
rule is neither just to her nor safe to society"); 
1876, Dill D. State, 1 Tex. App. 278, 286. 

... ·ot decUkd: 1857, Haskins D. People, 
16 N. Y. 344, 351. 

• 1883, Snoddy v. State, 75 Ala. 23; 1914, 
Knowles II. Stat.e, 113 Ark. 257. 168 8. W. 
148 (incest); 1893, Schaefer D, State, 93 Ga. 
177, 18 S. E, 552 (confession, plus 'corpus 
delicti,' sufficE's); 1921, Parsons D. State, 
, Ind. ' ,131 N. E. 382 (knowing receipt of 
stolen goods); 1915. State D. Christianson, 
131 Minn. 276, 154 !-l. W. 1095; 1920, State 
v. Huebsch, 146 Minn. 34, 177 N. W. 778 
(incest; confession may supply corrobora
tion); 1921, Shaw ~. State, 89 Tex. Cr. 205, 
229 S. W. 509 (illegal making of liqucr). 

7 1896, People II. Stembera,l11 Cal. 3, 43 Pac. 
198; 1860, People D. Dyie, 21 N. Y. 578, 580; 
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(b) As to the tenor of the confirmative evidence, the question was raised 
at an early date whether it should be required to refer to 9pecifie kinds of 
facts, or whether the definition should be left untrammelled by further de
tails. The suggestion came to be advanced that the corroborative evidence 
must at least confirm the accomplice as to the accused's actual participation 
in the crime (or, "connection with the offence"), or (thus it is sometimes 
put) as to the accused's identity with the participators; and for the following 
reason: 

1837, Lord ABINGER, C. B., in R. v. Farler, S C. & P. 106: "A man who has been 
guilty of a crime himself will always be able to relate the facts of the case, and if the 
confirmation be only on the truth of that history, without identifying the person, that is 
really no corroboration at all." 

1826, BUSHE, C. J., and others, in R. v. Sheehan, Jebb 54, 57, thought "that 'ex concesso' 
an accomplice was concerned in the crime and knew all the facts; that it was his interest . 
to relate the facts only, because otherwise he would run the risk of differing from the 
account given by some person present at the commission of the crime; therefore that his 
uttering truth \,;th regard to the facts did not lead to the inference that he also told 
truth with respect to the persons concerned, unless he had reason to suppose that there 
was some unimpeached person who could also prove that the persons charged by him 
were the persons concerned; and inasmuch as in the case supposed no such person appeared 
on the trial, he might well suppose that their persons were unknown and could not be 
identified, so that he might safely charge whom he pleased." 8 

But the fallacy of this reasoning has been well expounded by Chief Baron 
.Joy. Briefly, it lies in this: We are assuming that the accomplice is not to 
be trusted in the case in hand; his credit is an entire thing, not a separable 
one; therefore, whatever restores our trust in him personally restores it as a 
whole; if we find that he is desiring and intending to tell a true stor,v, we 
shall believe one part of his story as well as another; whenever, then, by 
any means, that trust is restored, our object is accomplished, and it cannot 
matter whether the efficient circumstance related to the accused's identity 
or to any other matter. The important thing is, not how our trust is restored, 
but whether it is restored at all: 

1844, Chief Baron JOY, Evidence of Accomplices, 8: "[There are] different opinions 
entertained upon the subject .. First, some hold that the corroboration required must go 
to the criminality or identification of every prisoner on trial accused by the accomplice -
... Lastly, others are of opinion that the points of corroboration are not necessarily 
confined to the criminality or identification of any of the prisoners, but that it is enough 
if the testimony of the accomplice is confil'med in such and so many material parts of it 
as may reasonably induce the jury to credit him as to the entire of his narrative, and 
among other parts, as to the guilt of the prisoners. The first opinion appears plausible, 
and the arguments in support of it are specious, . • . and are apt to captivate those who 
do not attentively consider the subject. • • . This opinion originates in a misconception 
as to the nature of the defect in the evidence which is to be supplied. The defect in the 
evidence is not in its quantity, but in its quality. The witness swearing directly to the 
prisoner's guilt, that guilt is established if the witness be credible. What, therefore, is 

1884,Peoplell.Ryland,97N.Y.126,132,semble. 8 So also: 1839, Morton, J., in Com. t'. Bos-
Contra: 1868, State v. Hull, 26 la.292, 295. worth, 22 Pick. Mass. 397, 399. 
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required is to throw something, no matter of what nature, into the opposite scale, which 
will serve as a counterpoise to the impeaclunent of the witness' credit arising from the 
character in which he appears; something that will improve the quality of the proof 
which has been given by the accomplice; and that something may be anything which 
induces a rational belief in the mind of the jury that the narrative of the accomplice is 
in all respects a correct one. Now, if we try the question by what passes in our own 
minds, we shall find that there may be many things which may contribute to inspire us 
with a rational confidence in the testimony of an accomplice as well as some corrobora
tion as to that part of the evidence which goes to affect the prisoner. . . • The correct 
and accurate manner in which an accomplice details the circumstances of the transaction 
shows that he was cool and collected, that he observation, that his recollection 
is fresh, that he was an observer, not an inventor of facts and incidents; and if we find 
that in every point in which the evidence of other witnesses can be brought into contact 
with his, they fit into one another and correspond exactly, it is good ground for presuming 
that his entire narrative is correct. • . . The accomplice, who must be supposed to know 
the whole details, is expected to relate them, and is thus exposed to detection in a variety 
of ways. There is, therefore, less necessity for breaking the general uniformity and 
destroying the harmony of the rules of law, in this case, than in tlle other." 

An ideal instruction upon the theory of Chief Baron Joy is found in the 
following passage: 

1820, GARROW, B., in Tidd'a Trial, 33 How. St. Tr. 1483 (charging the jury): "It may 
not be unfit to observe to you here that the confirmation to be derived to an accomplice 
is not a repetition by others of the whole story of the accomplice and a confir'mation of 
every part of it; that would be either impossible or unnecessary and absurd; ... and 
thereiore you are to look to the circumstances to see whether there are such a number of 
inlportant facts confirmed as to give you reason to be persuaded that the main body of 
the story is correct. • . • You are, each of you, to ask yourselves this question: Now that 
I have heard the accomplice and have heard other circumstances which are said to confirm 
the story he has told, does he appeal' to me to be so confirmed by unimpeachable evidence, 
as to some of the persons affected by his story 01' with respect to some of the facts st.ated 
by him, as to afford me good ground to believe that he also speaks the truth with regard 
to other prisoners or other facts, 'with regard to which there may be no confirmation? Do 
I, upon the whole, feel convinced in my conscience that his evidence is true and such as I 
may safely act upon?" t 

In England, this view obtained at first, that no specific corroboration need be 
furnished as to the accused's identity.lo But the opposite opinion began to 
be taken at Nisi Prius, some twenty years later, and finally prevaileci.ll 

II So wso: 1803, R. 11. Despard, 28 How. St. 1839, R. 11. Birkett. 8 C. &: P. 732, Patteson, 
Tr. 346,487. J.; 1855. R. v. Stubbs, 7 Cox Cr. 48, 1 Dears. 

10 1803, R. 11. Despard. supra; 1813, R. 11. 555, by three judges; 1860. M'Clory v. Wright, 
Birkett and Brady, R. &: R. 252, at a meeting 10 Ir. C. L. 514, 521; 1909, Everest's Case, 
of the judges; 1820, Tidd's Trial, quoted 2 Cr. App. 130 (" some particular which goes to 
supra. implicate the· accused "): 1909, \Varren's Case, 

11 1826, R. 11. Sheehan, Jebb 54 (of the 2 Cr. App. 194 (" It is not sufficient that the 
Irish judges, six favored the new view; five accomplice has said something which was 
believed that any corroboration sufficed); true"). Then comes vacillation again: 1911, 
1834. R. 11. Addis, 6 C. &: P. 388. Patteson, Wilson's Case et 01., 6 Cr. App. 125 (" It must 
J.; R. 11. Webb. ib. 595, Williams, J.; 1836, not be supposed that corroboration is required, 
R. 11. Wilkes, 7 C. &: P. 272, 273, Alderson. B. ; amounting to independent evidence impli-
1837. R. II. Farler. 8 C. &: P. 106, Lord Abinger. eating the accused "); 1911. Blatherwick'. 
C. B.; 1838, R. 11. Kelsey. 2 Lew Cr. C. 45; Case, 6 Cr. App. 281 (" Everest's Case goes 
1838. R. II. Dyke, 8 C. &; P. 261,·Gurney, B.; too far; Wilson's Case is the correct state-
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In the United States, it also obtained general acceptance as applied to the 
common-Ia.w caution; 12 and when by statute the cautionary practice was 
in many jurisdictions created into a rule of law, this definition of the scope 
of the corroborative evidence was expressly retained.13 

ment of the law"); '1911. Dimes' Case. 7 Cr. 99 Mass. 413. 419; 1872. Com. o. Elliot, 110 
App. 43 (incest; corroboration necessary for Mass. 104, 107; 1873, Com. 11. Snow, 111 Mass. 
an accomplice); 1913, Watson's Case, 8 Cr. 411, 417; 1877, Com. I). Scott, 123 Mass. 222, 
App. 249 (Pickford, J., citing Wilson's Case, 238 (repudiated to an extent by Com. 17. 

thought "that authority seems to show that Holmes, infra; see note 18, in/ra); 1878, Com. 
corroboration generally that the story is true 11. Drake, 124 Mass. 21, 25; 1879, Com. 11. 
is sufficient"; yet Ridley, J., in argument, Holmes, 127 Mass. 424, 438 ("upon a point 
harking back a century to Thistlewood's Case, material to the issue, in the sense that it tends 
33 How. St. Tr. 681, says" An accomplice may to prove the guilt of the defendant "); 1886, 
be believed without corroboration"); 1913, Com. v. Hayes, 140 Mass. 366, 369; 5 N. E. 
Bloodworth's Case, 9 Cr. App. 80 (not clear; 264; .Missouri: 1887, State v. Chyo Chiagk, 
Ridley, J., cites Thistlcwood's Case again); 92 Mo. 395, 417, 4 S. W. 704; 1888, State 
1914, Cohen's Case, 10 Cr. App. 91, 101 (sub- 11. Walker, 98 Mo. 95, 109,9 S. W. 646, 11 S. W. 
ornation of perjury; Reading, L. C. J.: .. It 1133; 1890, State I). Harkins, 100 Mo. 666, 
is sufficient to say that Everest's Case and 672. 13 S. W. 830; 1891. State 11. Jackson, 
Wilson's Case seem to us to lay down the right 106 Mo. 174, 179, 17 S. W. 301; South Cara
principle"); 1914, Threlfllll's Case, 10 Cr. lina: 1849, State 11. Brown, 3 Strobh. 508, 
App. 112, 117 (subornation of perjury; Read- 517; Wa8hington: State I). Jones, 53 Wash. 
ing, L. C. J.: .. Without attempting to decide 142, 101 Pac. 708; Wyoming: 1894, McNeal
whether Everest's Case or Wilson's Case Icy 11. State,S Wyo. fi9, 36 Pac. 824. 
is correct, and assuming that Everest's Case 13 The statutes aro given ante, § 2056; 
is correct," etc., etc.); 1916, R. I). Willis, they arc applied in the following cases, but, 
1 K. B. 933 (Reading, L. C. J.: "This Court as ('ach ruling depends upon the evidence in 
had no intention [in R.I). Cohen] •.• to unsettle the case in hand. its details are useless for the 
the law as established in R. 17. Wilson and purpose of a precedent: 
R. v. Blatherwick"); then comes the following Federal: 1921, Rich I). U. S., 8th C. C. A., 271 
opinion by the same judge, which neverthelcss Fed. 566 (knowing transportation of stolen 
seems to .. unsettle" things after all: 1916, shoes) ; 
R. v. Baskerville, 2 K. B. 658 (gross indeccncy Alabama: 1867, Montgomcry v. State, 40 Ala. 
with boys; Reading, L. C. J.: "E~idenee in 684, 088; 1877, Smith 11. State, 59 Ala. 104; 
corroboration must be independent testimony 1880, !l.1nrlcr v. State. 67 Ala. 55, ()(1. Lump
which affects the accused by connecting or kin v. State, 68 Ala. 56; Marler v. State, 68 
tending to connect him with the crime"; Ala. 580, 585 (good opinion by Somerville, J.); 
but it may be circumstantial only); 1919, 1888, Burney v. State, 87 Ala. 80, 6 So. 391; 
R. 11. Feigenbaum, 1 K. n. 431 (incitement 1909, McDaniels I). State, 162 .Ala. 25, 50 So. 
to theft; corroboration held sufficient; quoted 324 ; 
ante, § 2056). Arkan8a8: 1894, Vaughan 11. State, .58 Ark. 

12 Federal: 1910, Holmgren 1:1. U. S., 217 353, 365, 24 S. W. 885; 1905, ChancGllor 11. 

U. S. 523, 30 Sup. 588; 1919, Kelly 11. U. S., State, 76 Ark. 215, 88 S. W. 880; 
6th C. C. A., 258 Fed. 392, 406; Alabama: California: 1870, People v. Ames, 39 Cal. 403; 
1856, Martin v. State, 28 Ala. 71 (before the 1870, People v. Melvnne, 39 Cal. 614: 1875, 
statute); California: 1866, People 11. Garnett, People v. Cleveland, 49 id. 577, 580; 1875, 
29 Cal. 622, 625 (before the statute); Georgia: People v. Cloonan, 50 Cal. 449; 1375, People 11. 

1874, Childers v. Stat<', 52 Ga. 106, 110 (War- Thompson, 50 Cal. 480 (the evidence must 
ner, C. J., diss.); Hammack v. State, 52 Ga. do more thun merely .. raise a Buspicion "} : 
397, 403; Middleton I). State, 52 Ga. 527, 1882, People ~. Rolfe, 61 Cal. 541, 544; 
530; 1875, Roberts 11. State, 55 Ga. 220; 1876, People v. Kunz, 73 Cal. 313, 14 Pac. 836; 
Bailey 17. State, 56 Ga. 314, semble; 1886, 1888, Pcople v. Grundcll, 75 Cal. 301, 305, 17 
Evans v. State, 73 Ga. :;51 (slight evidence Pac. 214; 1890, People v. McLean, 84 Cal. 
suffices); 1893, Johnson v. State. 92 Ga. 577, 480, 483, 24 Puc. 32; 1890, People 11. Hong 
20 S. E. 8; 1920, Thompson 11. State, 25 Ga. Tong, 85 Cal. 171, 173, 24 Pac. 726; 1903, 
App. 29, 102 S. E. 453; 1921, Myers v. State, People 1:1. Morton, 139 Cal. 719, 73 Pac. 609; 
151 Ga. 826, 108 S. E. 369 (murder); Illinois: 1904, People v. Balkwell, 143 Cal. 259, 76 Pac. 
1861, Gray v. People, 26 m. 344, 347; Iowa: 1017; 1912. People v. Coffey, 161 Cal. 433, 
1848, Ray v. State, 1 G. Gr. 316, 322; Louisi- 119 Pac. 901; 1915, People v. Robbins, 171 
ana: 1895, State v. Cnllahan, 47 La. An. 444, Cal. 466, 154 Pac. 317 (crime against nature 
482, 17 So. 50; M a88achwel/8: 1839, Com. 11. wi th a boy; the boy being an accomplice, 
Bosworth, 22 Pick. 397, 399; 1856, Com. 11. corroboration was not found; as to P. C. 1872, 
O'Brien, 12 All. 183; 1868, Com. v. Larrabee, § 1111, amended by St. 1911, p. 484, .. we 
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This element of the requirement, however, would not be essential when 
the accomplice's testimony did not directly relate to the aCCWJed'a partici-

cannot 
at all") ; 

that its meaning has been changed 

Gwrgia: 1900. Chapman V. State. 112 Ga. 56. 37 
S. E. 102; 1905. Rawlins v. State. 124 Ga. 31. 52 
S. E. 1; 1914. Baker 11. Stllte. 14 Ga. App. 578. 
81 S. E. 805 (burglary); 1916. Montford v. 
State. 144 Ga. 582. 87 S. E. 797 (homicide) ; 
Idaho: 1906. State V. Bond. 12 Ida. 424. 86 
Pac. 43 (murder) ; 
Iowa: 1857. State 11. Upton. 5 Ia. 465 (con
Ct'aling stolen goods); 1859. State V. Willis. 
9 la. 582 (burglary); 1860. State V. Pepper. 11 
la. 347 (counterfeit money); 1864. State v. 
Tulley. 18 la. 88 (seduction) i 1868. Statc v. 
Thornton. 26 Ia. 79 •. 82 (larceny); 1872. 
State 11. Moran. 34 Ia. 453 (burglllry); 1874. 
State V. Clemens. 38 Ia. 257 (obstructing 
track); 1877. State 'D. Graff. 47 Ia. 384 (bur
glary); 1878. State 11. Stanley. 48 Ia. 221 
(larceny); 1879. State v. Wart. 51 Ia. 587. 
2 N. W. 405 (arson); 1880. State v. Hennessy. 
55 la. 299. 360. 7 N. W. 641 (arson); 1881, 
State 11. Allen. 57 Ia. 431. 435. 10 N. W. 805 
(murder); 1883. State 'D. Reader. 60 In. 527. 
15 N. W. 423 (arson); 1885. State V. Dietz. 67 
la. 220. 25 N. W. 141 (murder); 1886. State v. 
Mikesell. 70 Ia. 176. 30 N. W. 474 (robbery); 
1890. State t'. Van Winkle. 80 In. 15. 22. 45 
N. W. 388 (larceny); 1893. State V. Thompson. 
87 Ia. 670. 673. 54 N. W. 1077 (this long list 
of CS8CS illustrates the ahuse to which the rule 
lends itself in requiring a decision by the Su
preme Court upon matters properly for the 
trial judge alone): 1922. State 'D. Christie. 
-·Ia. • 187 N. W. 15 (robbery); 
Kentmkll: 1879. Miller 11. Com .• 78 Ry. 15. 21 
(" must extend to every fact necessary to 
establish the fact that the offense charged wae 
committed and that the prisoner was the 
perpetrator"); 1881. Bowling 11. Com.. 79 
Ky. 604; 1898. Stevens I). Com.. Ky. , 
45 8. W. 76 (apparently approving MiIler Il. 

Com.; here. rape); 1901. Howard 11. Com .• 
110 Ky. 356. 61 S. W. 756; 1904. Mann tI. 

Com.. Ky. • 79 S. W. 230 (felonious 
aSM1!1t); 1907. Simpson 11. Com.. 126 Ky. 
441. 103 8. W. 332 (murder); 1919. Hale v. 
Com .• 185 Ky. 119. 214 S. W. 821 ; 
Louiaiana: 1905. State I). Hopper. 114 La. 557, 
38 So. 452 (manslaughter) : 
Minnuota: 1881. State 1). Lawlor. 28 Minn. 
216,224.9 N. W. 698 (it must "tend in some 
degree to establish the guilt of the accused. 
but need not be sufficiently weighty or full 
all standing alone to justify a conviction ") ; 
1883. State 11. Brin. 30 Minn. 522. 525. 16 N. W. 
406; 1901. State I). Clements. 82 Minn. 434. 
85 N. W. 229; 1915. State 11. Christianson, 131 
Minn. 276. 154 N. W. 1395 (lnrceny); 1920. 
State I). Ettenburg. 145 Minn. 39. 176 N. W. 
171 (arson); 1921. State 11. Monis, 149 Minn. 
41. 162 N. W. 721 (larceny) ; 

.Molilana: 1912. State I). Lawson. 44 Mont. 
488. 120 Pal'. 808; 
lI"evada: 1913. State I). Williams. 35 Nev. 276. 
129 Pac. 316; 
New York: 1884. People v. Hooghkerk. 96 
N. Y. 149. 162; 1884. People 1'. Ryland. 97 
N. Y. 126. 131; 1887. People v. Everhardt. 
104 N. Y. 591. 594. 11 ~. E. 62; 1887. People 
I). Elliott. 106 N. Y. 28:>. 292. 12 N. E. 602; 
18SS. People v. O·Ncil. 109 N. Y. 251. 267. 16 
N. E. 68; 1919. People r. Vollers. 178 N. Y. 
Suppl. 787; 
North Dakota: 1911. Statt'r. Reilly. 22 N. D. 
353. 133 N. W. 914; 
Oklahoma: 1905. Hill t. Tarr .. 15 Okl. 212. 79 
Pac. 757; 1906. Barhe t'. Tcrr .• 16 Oklo 562. 
86 Pac. 61; 1906. Fisher t. Terr .• 17 Oklo 455. 
87 Pac. 301 (here the instruetion omitted the 
words of the statute "or the circumstances 
thereof." though it added other words 
requiring corroboration of tht' circumstances 
connecting the defcndant; for this reason alone 
a new trial was ordered; which demonstrates 
that freedom from bigoted traditions of 
antiquated technicality is not necessarily to be 
looked for in the courts of a new and 
advanced community); 1907. Coopar I). Terr .• 
19 Oklo 496. 91 Pac. 1032; 1920. Winfield I). 

State. Okl. Cr. • 191 Pac. 609 (robbery) ; 
1921. Davis v. State. Okl. Cr. ,196 Pac. 
146 (larceny); 1921. McKinney 11. State. 
- Oklo Cr. • 201 Pac. 673 ; 
Oregon: 1879. State 1'. Odell. 8 Or. 30. 33; 
1890. State V. T )wllsend. 19 Or. 213. 23 Pac. 
968; 1907. State I). Kelliher. 49 Or. 77. 88 Pac. 
86i (forgery); 1912. State I). Wong Si Sam. 63 
Or. 266. 127 Pac. 683; 1919. State II. l\'i08S. 
- Or. • 182 Pac. 149 (misbranding cattle; 
State I). Odell. approved); 1921. State 1'. 

Brake. 99 Or. 310. 195 Pac. 583 (murder; 
corroboration must tend to connect defendant 
with the act) ; 
Porto Rico: 1907. People I). Robles. 13 P. R. 
299 (applying C. Cr. P. § 1253) ; 
South Dakota: 1894. State 11. Hicks. 6 S. D. 325 
(need only" tend" to connect the defendant) ; 
1910. State II. Walsh. 25 S. D. 30. 125 N. W. 
295 (State I). Hicks not cited) ; 
ToxCU/: 1858. Bruton I). State. 21 Tex. 337. 
347; 1875. Wright 1). State. 43 Tex. 170. 174; 
1875. Thomas 11. State. 43 Tex. 658. 661; 1875. 
Coleman 11. State. 44 Tex. 109. 111; Roberts 
I). State. 44 Tex. 119. 123; 1877. Nourse 11. 
State. 2 Tex. App. 304. 317; Gillian I). State. 
3 Tex. App. 132. 137 (mere suspicion ill not 
enough); 1878. Jones V. State. 3 Tex. App. 
575. 578; Hoyle I). State. 3 Tex. App. 239. 
245; 1880. Myers 1). State. 7 Tex. App. 640. 
659; 1905. Wright 11. State. 47 Tex. Cr. 433. 
84 S. W. 593; 1905. Crenshaw V. 8tate. 48 
Tcx. Cr. 77. 85 S. W. 1147 (this Court appears 
disposed to enter upon some questionable 
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patinn 1.; yet it would be sufficient, i. e. corroboration as to the accused's 
participation would suffice although the subject of it was not a part of the 
accomplice's testimony.IS 'Where there were several defendant.~, the corrobora
tion must affect each one in order to make the accomplice's testimony sufficient 
as against him.16 

(c) In a few jurisdictions it is occasionally said that the corroboration 
must affect some material fact in the accomplice's testimonyP But this 
phrase seems not to mean more, in any case, than that the corroboration 
must have the effect of persuading to trust the testimony. To-day the place 
of this phrase is taken by the foregoing requirement as to corroborating the 
accused's participation or identity; 18 and that indeed seems to have been 
the meaning of the original proposers . 

• 

quibblings in the wording of charges); 1915, plice as to make it safe Cor the jury to convic:t. 
Slaughter 1>. State. 76 Tex. Cr. 157. 174 S. W. which is not legally to be considered as corroh-
580 (prior cases reviewcd); 1921. Boone 11. orative in that sense. the error may be revised 
State. 90 Tex. Cr. 374. 235 S. W. 580 (robbery; by bill of exceptions"; Morton. J .• diss.). 
test fully defined. approving Welden 1>. State, The effeet is that if no evidence at all is offered 
10 Tex. App. 400); 1921. Nunnally 1>. State, in corroboration. the jUry may convict. but if 
90 Tex. Cr. 233. 234 S. W. 391 (transportation evidence is offered and admitted. a rule of 
of liquor); 1921. Shaw v. State. 89 Tex. Cr. sufficiency may apply which will render a 
205. 229 S. W. 509 (illegal making of liquor) ; verdict of conviction illegal; in other words. 
Utah: 1888. U. S. 1). Kershaw. 5 Utah 618. a = a. but a+ 0 = -a. As a consequence. 
19 Pac. 194; 1897. State 1>. Spencer. 15 Utah trial judges there would do better to exclude 
149. 49 Pac. 302; 1899. State 1). Collett. 20 all corroboration whatever. or at least to omit 
Utah 290. 58 PIl.J. 684 (Spencer case followed) ; all caution on the subject; and this seems to 
1906. State 11. Thompson. 31 Utah 228. 87 Pac. be the practice begun in Com. v. Wilson (1890). 
709 (adultery); 1914. State 11. Powell. 45 Utah 15? Mass. 12. 14.25 N. E. 16. and continued in 
193. 143 Pac. 588 (horse-stealing); Com. 11. Phelps. 192 Mass. 591. 78 N. E. 741 
Vermont: 1905. State 1>. Bean. 77 Vt. 384. (1906). 
60 At!. 807 (Massachusetts rule approved); The Massachusetts doctrine is of course 
Wyoming: 1906. Clay 1>. State. 15 Wyo. 42. unsound. and has been repudiated in Bruton 
86 Pac. 17. II. State. 21 Tex. 337. 348. 

If 1889. COX II. Com., 125 Pa. 94. 102. 17 In Keliher 1>. U. S .• C. C. A .• 193 Fed. 8 
At!. 227. (1912). the supposed Massachusetts rule is 

15 1889. Malachi v. State. 89 Ala. 134. 141. applied without any notice of the later cases. 
8 So. 104; 1874. Hammack 1>. State. 52 Ga. IS Eng. 1836. R. I). Moores. 7 C. &: P. 270; 
397 •• 03; 1893. Blois 1). State. 92 Ga. 584, 1829. R. 11. Wells. M. &: M. 326. Littledale. J.; 
20 S. E. 12 (proof of' corpus delicti' docs not 1845.R.I1.Jenkins. 1 Cox Cr. 177. Alderson.B.; 
suffice); 1897. McCrory I). State. 101 Ga. 779, 1855. R. 11. Stubbs. 7 id. 48. Dears. 555. by 
28 S. E. 921; 1909. Lane v. Com .• 134 Ky. three judges; 1916. R. v. Baskerville. 2 K. B. 
519. 121 S. W. 486; 1852. Com. 11. Savory. 658 (approving R. 1). Jenkins); U. S. 1876. 
10 Cush. Mass. 535. 539; 1879. Com. 1). Dill II. State. 1 Tex. App. 278. 287; 1869. 
Holmes. 127 MaS!!. 424. 441; 1888. Com. 1). State II. Potter. 42 Vt. 495. 506. 
Chase. 147 Mass. 597. 599. 18 N. E. 585; 1860. 17 This is said in some of the English casell 
People 1>. Dyle. 21 N. Y. 578. 580. semble; 1915. quoted supra. and is laid down in the follow
People 11. Diaz. 22 P. R. 177.202 (conspiracy). ing ndings: 1908. Barrett's Case. 1 Cr. App. 

A peculiar doctrine in M as&achUlle!~ is that 64 (" some material parta of the evidence ") ; 
it may be erroneous to admit corroborating 1865. State II. Schlagel. 19 Ia. 169; 1880. 
e"idence which does not satisfy the above State 11. Hennessey. 55 Ia. 299. 7 N. W. 641 ; 
requirement. although in that State the jury 1881. State II. Allen. 57 Ia. 431. 435. 10 N. W. 
may lawfully convict without corroboration: 805; 1901. State 11. Jones. 115 Ia. 113. 88 
·1839. Com. r. Bosworth. 22 Pick. 397; 1852. N. W. 196; 1879. Kilrow I). Com .• 89 Pa. 481. 
Com. II. Savory. 10 Cush. 535. 538. semble; .88; 1889. Cox 11. Com .• 125 Pa. 94. 102. 17 
1868. Com. 11. Larrabee. 99 Mass. 413 •• 15; Atl. 227; 1858. Bruton v. State. 21 Tex. 337. 
1879. Com. 11. Holmes. 127 Mass. 424. 441. 348; 1859. State II. Howard. 32 Vt. 380. 403. 
445 ("The decision in Com. 1>. Bosworth has II MGt/8achwe!u: 1839, Com. v. Bosworth, 
for forty years been treated as settling that 22 Pick. 397. 399. semble; 1879. Com. v. 
if evidence is admitted for the purpose of so Holmes. 127 Mass. 424. 436. 443 (Gray. C. J .• 
far corroboratint; the testimony of an accom- referring to the opinion in the preceding case, 
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(d) Under the statutory rule, the sufficiency of the evidence as satisfying 
the definition of the rule of law is of course for the judge, while its effect as 
actually making the accomplice's testimony trustworthy is for the jury.19 

(e) The requirement of corroboration leads to many rulings as to suffi
ciency, based wholly upon the evidence in each case; from these no addi
tional development of principle can profitably be gathered.20 As recorded 
which first in this State advanced the dis- ISO, 35 S. E. 161; 1902, Dixon ~. State, 116 
tinction: "Taking the whole paragraph to- Ga. 186. 42 S. E. 357; 1 !l06. Hargrove !). 

gether. it is manifest that the phrase' mateJial State. 125 Ga. 270. 54 S. E. 164 (murder); 
to the issue' is used as equivalent to 'involving 1921. Gilbert v. State. 27 Ga. App. 604. 109 
the guilt of the party on trial' or 'having S. E. 697 (larceny of automobile); 1922, 
necessary conneetion with the guilt of the Williams v. State. 152 Ga. ;\98. 110 S. E. 286 
defendant'''; thus practically repudiating the (murder; whether motive alone is sufficient 
intimation in Com. v. Scott. 123 Mass. 222. 231. corroboration) ; Illinm: 1922. People II. 

238. that a "material" fact might be sufficient - Riello. III. • 135 N. E. 62 (burglary); 
though faIling short of a fact "tending to Iou'a: 1894. State r. Russell, 90 Ia. 493. 494. 
connect the defendant "ith the crime"); 58 N. W. 890; 1895. State t·. Feurhaken. 96 
1888. Com. Il. Chase. 147 Mass. 597. 18 N. E. la. 299. 65 N. W. 2!l9 (instruction. on a charge 
565 (approving the foregoing remark); lrI is- of recehing stolen goods. not requiring 
souri: 1887, State v. Chyo Chiagk. 92 Mo. corroboration as to defendant's knowledge of 
395. 417. 4 S. W. 704. umble; 1890. State v. the stolcn character, held proper); 1898. State 
Harkins. 100 Mo. 666. 672. 13 S. W. 830; 1'. Smith. 106 Ia. 701. 7i N. W. 499; 1900. 
1900. State v. McLain. 159 Mo. 340. 60 S. W. State 1). ChauYct. 111 la. 687. 83 N. W. 717; 
736 (following State 1). Chyo Chiagk): Teras: Kentucky: 1!l14. Deaton v. Com .• 157 Ky. 
1875, Wright v. State. 43 Tex. 170. 174. 308. 163 S. W. 204: Montana: 1899. State 11. 

Ilemble; 1878. Hoyle 11. State. 4 Tex. App. 239. Geddes. 22 Mont. GS, 55 Puc. 919; 1900. State 
244 (" It would serve no good purpose. nor t·. Calder. 23 l\Iont. i;04. 5!l Pac. 903; 1902. 
tend to enlighten the jury. to tell them that the State v. Stevenson. 26 :\Iont. 332. 67 Pac. 1001 ; 
accomplice must be corroborated in his Ncmda: 1871, State v. Chapman. 6 Nev. 320, 
statements in any 'material matter' "). ! 324; New York: 1S96. People v. Mayhew. 150 

In Idaho these t,,·o phrasings are combined: N. Y. 346. 44 N. E. 971; 1905. People II. 

1905. State v. Knudtson. 11 Ida. 524. 83 Pac, Patrick. 182 N. Y. 131. 74 N. W. 843; 1918. 
226 (interpreting Rev. St. 1887, § 7871. quoted People v. Cohen. 223 N. Y. 406. 119 N. E. 886 
ante. § 2056). (murder); 1921. People v. Dixon. 231 N. Y. 

18 1879. Lockett v. State, 63 Ala. 5. 11; 111. 131 N. E. 752 (murder): North Dakota: 
1882. Craft v. Com., 80 Ky. 349; 1903. People 1897. State v. Coudotte. 7 N. D. 109. 72 N. W. 
fl. O·Farrell. N. Y. (cited supra. note 2); 1896. 913: Oregon: 1895. State v. Scott. 28 Or. 331. 
People v. Mayhew. N. Y. (cited infra. n. 20); 42 Pac. 1 (evidence of mere opportunity to 
1905. People v. Patrick. N. Y. (cited infra. n. commit adultery. not amounting to design or 
20); 1912. State v. Dodson. 23 N. D. 305. 136 inclination. held insufficient); 1900. State v. 
N. W.789. Savage. 36 Or. 191.60 Pac. 610; 1920. State II. 

10 ENGLAND: 1910. Karns' Case. 4 Cr. App. Turnbow. 99 Or. 270. 193 Pac. 485, 195 Pac. 
S; 1910. Lucy's Case. 4 Cr. App. 165; 1910. 569 (assault with intent to rob); 1921. State v. 
Mason's Case, 5 Cr. App. 171; 1910. Martin's Rathie. 101 Or. 33!), 368.199 Pac. 169 (murder); 
Case. 5 Cr. App. 1; 1917. R. 1). Kennaway. 1 South Dakota: 1894. Statc v. Phelps. 5 S. D. 
K. B. 25 (forgery of a will). 480.488.59 N. W. 471: 18!l9. State v. Levers, 

UNITED STA.TES; Arkansll8: 1881, Casey v. 12 S. D. 265. 81 N. W. 294; TUM: 1914. 
State. 37 Ark. 67. 84; 1889. Fort Il. State. 52 Gillespie 11. State. 73 Tex. Cr. 585. 166 S. W. 
Ark. 180. 187, 11 S. W. 959; 1896. Scott v. 135 (wherein the Court finds itself obliged to 
Statc. 63 Ark. 310. 38 S. W. 338; 1897. Kent repudiate" the imprcssion which prevails with 
fl. State. 64 Ark. 247. 41 S. W. 849; 1921, some" that the corroborating evidence 
Casteel ~. State. Ark. • 235 S. W. 386 (ille- .. must itself show appellants' guilt without and 
sal making of liquor); California: 1896. People exclusive of the accomplice's testimony"; 
Il. Barker. 114 Cal. 617. 46 Puc. 601: Peo- it is painful to think that such a belief could be 
pIe 1). Armstrong, 114 Ca\. ,570. 46 Pac. 611; entertained by a lawyer holding a brief in aD 
People 1]. Main. 114 Cal. 632. 46 Pac. 612; appellate court); 1922. Townsend v. State. 
1899. People r. Compton. 123 Cal. 403, 56 Pac. 90 Tex. Cr. 552. 236 S. W. 100 (seIling liquor) ; 
44; 1899. People v. Solomon, 125 Cal. 1!l. 58 Utah: 1915. State ~. Kimball. 45 Utah 443. 
Pac. 55; 1003. People t'. Hoagland. 138 Cal. 146 Pac. 313 (adultery); 1920, State II. 

338. 71 Pac. 35!); Georgia: 1899. Chapmnn 1). Stewart. 57 Utah 224. 193 Pac. 855 (adultery) ; 
State. 109 Ga. 157.34 R. E. 369 (slight e\-idcnee WlUlhington: 1901. State II. HanOI, 25 
may euffice); 1900. Taylor ~. State. 110 Ga. 416. 65 Pac. 774. 
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precedents of Supreme Courts, they are mere useless chaff, ground out by 
the vain labor of able minds mistaking the true material for their energies. 

§ 2060. Same: (5) Who is an Accomplice. In the application of the rule 
requiring corroboration, the definition of an accomplice, as made by the 
BUbstantive law, usually suffices and is followed . 

. (a) In b"wery or subornation, the other participator is not an accomplice; 1 

so also for BUbornation of perjury.2 In knowing receipt of stolen goods, the thief 
is not an accomplice.3 In dealings with inroxicating liquor, the buyer is an 
accomplice.4 Sundry crimes are from time to time ruled upon.s 

(b) In sexual crimes, the other person usually the woman· may 
or may not be an accomplice, according as she is, by the nature of the 
crime, a victim of it or a voluntary partner in it. Thus, in adultery, the 
other party may well be deemed an accomplice; 6 and so also, perhaps, in 

§ 2060. 1 1912, People t>. Coffey, 161 Cal. 545 (murder); 1888, Hillian I). State, 50 Ark. 
433, 119 Pac. 901; 1889, State v. Quinlan, 523,526,8 S. W. 834 (rescue of prisoner) ; 1921, 
40 Minn. 55, 57, 41 N. W. 299 (taking money Simon v. State, 149 Ark. 609, 233 S. W. 917 
to withhold evidence; the payor not an accom- (keeping a gambling house); Cal. P. C. 1872. 
plice); 1898, State v. Durnam, 73 Minn. 150, § 1111 (" An accomplice is hereby defined as 
75 N. W. 1127 (demanding a bribe; the per- one who is liable to prosecution for the iden-
lIOn paying it not an accomplice); 1895, State tical offense chnrged against the defendant 
11. Carr, 28 Or. 389, 42 Pac. 215 (bribery); on trial" etc.); Colo. 1903, Porter I). People, 
1912, State tl. Wappenstein, 67 Wash. 502, 121 31 Colo. 508, 74 Pac. 879 (larceny); D. C. 
Pac. 989 (approving State tl. Durnam, Minn.). 1914, Paylor v. U. S., 42 D. C. App. 428 (the 

COlltra, semble: Statutes cited anlc. i 2056. other party to a wager is not an accomplice) ; 
for Oklahoma, Pennsylvania, Wyoming. Ga. 1906, Hargroye v. State, 125 Ga. 270, 54 

J 1887, U. S. tl. Thompson, 31 Fed. 331, S. E. 164 (murder); Minn. 1919, State v. 
C. C. (subornation of perjury); 1903, Storie Lyons, Minn. • 1 i5 N. W. 689 (fraudu-
11. State, Ga. ,45 S. E. 630: COlllra: lent casting of ballots): 1916, State v. Price, 
1869, People v. Evans, 40 N. Y. I, 6 (perjured 135 Minn. 159, 160 N. W. 677 (murder); 
person is an accomplice). NeT!. 1915, Elf parte Bowman, 38 Nev. 484. 

I 1920, Leon ». State, 21 Ariz. 418, 189 Pac. 151 Pac. 517 (burglary); N. Y. 1916, People 
433: 1913, Nev.'IIla:! tl. People. 55 Colo. 374, 11. Swersky, 216 N. Y. 471. 111 N. E. 212 
135 Pac. 460; 1898, Springer ». State, 102 (poisoning a horse); Oklo 1913, Hendrix ». 
Ga. 447, 30 S. E. 971: 1899, State 11. Kuhlman, State, 8 Olll. Cr. 530, 129 Pac. 78 (gaming); 
152 Mo. 100, 53 S. W. 416. P. R. 1914, People tl. Cerecedo, 21 P. R. 52. 

'1921, Franklin v. State, 88 Tex. Cr. 342, 59, 60 (purchaser of lottery tickets, not an 
345, 414, 227 S. W. 486, 487, 488 (buyer of accomplice); S. Dak. 1904, State tI. Phillips, 
liquor is an accomplice, though the offense is 18 S. D. I, 98 N. W. 171 (larceny); Te:r:. 
distinct): Comra: 1919, Baumgartner V. 1919, ~cales I). State, Tex. Cr. App. ,217 
State, 20 Ariz. 157. 178 Pac. 30 (purchaser is S. W. 149 (concealing stolen property); 1921. 
not an accomplice); 1922, PI achy v. State, Chandler 11. State, 89 Tex. Cr. 308, 232 S. W. 
- Tex. Cr. • 239 S. W. 979 (under St. 1921, 336 (liquor); 1922, Smith v. State, Tex. 
Nov. 2, Vernon's P. (;. § 588ia 3, the purchaser Cr. ,237 S. W. 265 (murder by a mother; 
is not an accomplice). a daughter under 1.8, punishable under the 

i In the following sundry Cl imes the rule was juvenile law, may be an accomplice). 
applied according to the tests of the substantive 5 1891, State 11. Henderson, 84 Ia. 161, 165, 
law: ENGLAnD: 1831, R. v. Hargrave, 5 C. &: P. 50 N .W. 758 (if yoluatary); 1894, State 1>. Ean, 
170 (mans1au,~hter; spectators at prize-fight). 90 Ia. 534,536, 58 N. W. 898; 1909, State 11. 

UNI'l'ED ST.?TES: Ala. 1859, Davidson D. Brown, Ia. ,121 N. W. 513; 1912, Letta D. 
State, 33 Ala. 350, 352 (illegal card-game); Letts, 79 N. J:Bq. 630. 82 At!. 845: 1912, State 
1860, English 11. State, 35 Ala. 428 (same); 11. Osse, 61 Or. 265, 122 Pac. 304; 1888, U. S. 
1860, Bird tl. State, 36 Ala. 279 (same); 1861, I). Kershaw, 5 Utah 618. 19 Pac. 194, wllbk. 
BaM 11. State, 37 Ala. 469 (betting at illegal Contra: 1878, State 11. Colby, 51 Vt. 292, 
game); 1886, Ash v. State, 81 Ala. 76 (aiding 295 (adultery: testimony of the 'particeps' is 
an escape from jail); 1915, Darden 11. State, 12 to be weighed as in any other crime; re
Ala. App. 165, 68 So. 550 (burglary): Ark. pudiating State 11. Annice, N. Chipm. 9). 
1884, Melton I). State, 43 Ark. 367, 371 (mur- For /ornicalion, soo the New Hampshire 
der); 1885, Carroll 11, State, 45' Ark. 539, statute cited ante, ~ 2056. 
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inceat,1 and in lJalldering or pimping.s But the woman is not an accomplice 
in rape, 9 rape under age/a aBduction,11 or abortion; 12 nor the participant in 

7 Auord: ENGLAND; 1910. Brown's Case, 6 and will not submit to a rigid rule; any 8Uch 
Cr. App. 24; 1911, Drine's Case, 7 Cr. App. rule on this subject is solemn gabble. 
43 (incest; the girl held not an accomplice on 8 Eng. 1914, King's Case, 10 Cr. App. 117 
the lacts); 1913, Bloodworth's Case, 9 Cr. (pimping; there is no rule, but "the judge is 
App.80 (not clear). justified in warning the jury"}; 1914, Pick· 

UNITED STATES: Arkarnras: 1914, Knowles ford's Case, 10 Cr. App. 269 (conoboration not 
e. State, 113 Ark, 257, 168 S. W. 148 (if essential;" there may be cascs where it is plain 
voluntary) ; Cali/oTTlw: 1904, People v. that the woman was an ~complice," and 
Stratton, 141 Cal. 604, 75 Pac. 166 (like Porath there the'" rule of prudence and diseretion 
r. State, Wis., in/ra); Georgia: 1882, Raiford should be followed); U. S. 1916, Caminetti 1'. 

r. State, 68 Ga. 672, semble: 1901, Solomon v. U. S., 242 U. S. 470, 495, 37 Sup. 192 ("white 
State, 113 Ga. 192, 38 S. E. 332 (for one who slave traffic"; the woman assumed to De an 
"knowingly and wilfully eonsenta"); 1905, accomplice}; 1920, Freed v. U. S., D. C. 
Whidby v. State, 121 Ga. 588, 49 S. E. 811; App. ,266 Fed. 1012 (transporting women 
Idaho: 1915, State v. Clark, 27 'Irla. 48, 146 for purposes 01 prostitution; held that though 
Pac. 1107 (on the facts); Iowa: 1908, State v. corroboration is not required, an instruction of 
Goodsell, 138 la. 504, 116 N. W. 605 (unless caution should be given; purporting to 101. 
"the victim of force, fraud, or undue in- low Caminetti r. U. S., 242 U. S. 470; Smyth, 
fluence," or unless she is under age); 1912, C, J" diss.}; 1917, People v. Richardson, 222 
State v. Hcft, 155 Ia. 21, 134 N. W. 950 (ig· N. Y. 103, 118 N. E. 514 (keeping a disorderly 
ndring State v. Kouhns, in/ra); 1917, State v. house); 1921, Cartcr r. State, 90 Tex. Cr. 248, 
PeIser, 182 Ia. 1, 163 N. W. 600 (whcre the .'234S.W.i;35(enticcmentIorcamalintercourse; 
woman consents; but not if undcr age to whether the woman is an accomplice depends 
consent; these refinement<! are far removed on the facts). Contra, semble: 1920, Har· 
from any testimonial significance}; 1917, rington r. U. S., 8th C. C. A., 267 Fed. 97 
State I). Kurt.:, 183 Ia. 480, 165 N. W. 353; (conspiracy to eloign a witne~s bcfore trial of a 
Minnuota: 1920, State v. Huebsch, 146 Minn. charge of transporting womcn for PUrp08C8 of 
34,177 N. W. 778; North Dakota: 1899, State prostitution); 1918, Jackson r. U. S., 48 D. C. 
11. Kellar, 8 N. D. 563, 80 N. W. 476 (if not App. 269 (inmates of a bawdy house are not ac· 
acting undcr force or fraud); OTtgon: 1890, compliccs of the kccpcr}. 
Statc v. Janis, 18 Or. 360, 364, 20 Or. 437, t 1903, Trimblc v. Terr .. 8 Ariz. 273, 71 Pac. 
23 Pac. 251, 26 Pac. 302; South Dak<Jta: 1906, 932; 1909, Recvcs v. Terr .. 2 Oklo Cr. 351, 101 
Btate v. Mungcon, 20 S. D. 612,108 N. W. 552: l'ac. 1039. 
Texas: 1903, Tate v. State, Tex. Cr. , 77 10 1896. Republic v. Parsons, 10 Haw. 601. 
S. W. 793 (if she consents); 1904, Clifton~. 606; 1»22, State v. Dahl, Minn. ,186 
State, 46 Tex. Cr. 18,79 S. W. 824 (for OllC who N. W. 58G; 1903, State r. Peres, 27 Mont. 358 . 
.. did not oppose the act"); 1922, Cottrell v. 71 Pac. 162; 1900, Winston v. Winston, 165 
State, . Tex. Cr. ,237 S. W. 928; Wis- N. Y. 553, 59 N. E. 273 (it is "not a rule of 
cOn.!in: 1895, Porath v. State, 90 Wis. 527, 538, e,idencc, but one for the guidance of the iu, 
63 N. W. 1061 (unless she "was the victim of dieial conecience"); 1914, Yates V. Yates, 
force, fraud, or undue influence"}. 211 N. Y. 163, 105 N. E. 195 (rule held not 

Contra: Ark. 1910, Gaston 11. State, 95 Ark. applicable on the facts) ; 1900, State V. Hilberg, 
233, 128 S. W. 1033; Cal. 1894, People v. 22 Utah 27, 61 Pac. 215; 1903, State 11. Roller, 
Patterson, 102 Cal. 239, 244, 36 Pac. 436, 30 Wash. 692, 71 Pac. 718. 
lIemble: la. 1897, State I). Kounns, 103 Ia. 720, U 1898, Keller v. Stl:.te, 102 Ga. 506, 31 S. E. 
73 N. W. 353; 1905, State v. Rennick, 127 Ia. 92; 1905, Washington v. State, 124 Ga. 423, 
294,103 N. W. 159 (here the intercourse was by 52 S. E. 910 (rc\icwing and approving Keller 
forcc); 1915, State v. Stalker, 169 Ia. 396, 151 11. State, supra} ,. 1903, Gatzmeyer 1'. Peterson, 
N. W. 527 ("unless she consents to the act 6S Nebr. 832, 94 N. W. 974 (bastardy). 
and is in fact guilty of it herself"); Ky. 1894, But, by the slatutes cited in the next section, 
Whittaker.l1. Com., 95 Ky. 632, 27 S. W. 83; corroboration is required in these two cases os 
1915, McCrealY 11. Com .. 163 Ky. 206,173 S.W. an independent rule, irrespective of the theory 
351 (lltatutory rape of an adopted orphan); of accomplices. 
1921, Craig I). Com., 190 Ky. 198,226 S. W. 12 Accord: Conn. 1904. State v. Carey, 76 
1074 ; Neb. 1902,SchwartJv. State, 65 Nebr. 196, Conn. 342, 56 Atl. 632 (beat opinion, by 
91 N. W. 190; Or. 1912, State I). Hornaday. Hamersley, J.}; la. 1896, State v. Smith, 99 
- Or. ,122 Pac. 304 (apparently without Ia. 26, 6S N. W. 428; Ky. 1888, Peoplcs V. 

qualification). Com., 87 Ky. 487, 489, 9 S. W. 509, 810; 
The real futility of this accomplice rule is Stats. 1915, § 1219; Md. 1912, Meno ~. State, 

well seen in the opinions on this question 117 Md. 435, 83 At!. 759; M,lSl. 1858, Com. ~. 
whether thc woman in incest is an accomplice; Wood, 11 Gray 85,93; 1874, Com. v. Boynton, 
it is obviously a matter of the individual case, 116 Ma.ss. 343; 1878, Cora. I). Drake, 12' 
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§ 2{)6{) SYNTHETIC RULES [CHAP. LXIX 

• 

sodomy.13 Reference may here profitably be made to the psychology of 
women's testimony on charges of sexual crime (ante, § 875). 

(c) A joint principal is of course an accomplice for the present rule.14 But 
the mere prior existence of an indictment for the same offence does not of itself 
make the person an accomplice. IS 

(d) The case of a pretended confederate, who as detective, spy, or decoy. 
associates with the wrongdoers in order to obtain evidence, is distinct from 
that of an accomplice, although the distinction may sometimes be difficult of 
application: 

1848, MAULE, J., in R. v. Mullins, 7 State Tr. N. s. 1110,3 Cox Cr. 756: "An accom
plice is a person who has concurred in the commission of an offence. . . . [But such are 
different from) spies, that is, persons who take measures to be able to give to the authori
ties information so as to prevent those who are disposed to break out from effecting their 
purpose .... In the case of an accomplice, he acknowledges himself to he a criminal; 
in the case of these men, they do not acknowledge anything of the kind." 

• 

The line should perhaps be drawn in this way: When the witness has made 
himself an agent for the prosecution before associating with ·(he wrongdoers 
or before the actual perpetration of the offence, he is not an accomplice; but 
he may be, if he extends no aid to the prosecution until after the offence is 
committed. A mere detective or decoy or paid informer is therefore not an 
accomplice; 16 nor an original confederate who betrays before the crime's 

Mass. 21. 24: Minn. 1875. State v. On·ens. 22 
Minn. 238. 244; N. J. 1877. State v. Hyer. 39 
N. J. L. 598. 601; N.l'. 1864, Dunn v. People. 
:)9 N. Y. 523, 527: 1885. People ». Vedder. 98 
N. Y. 630; N. C. 1914. State v. Shaft, 166 
N. C. 407.81 S. E. 1)32; Tenn. 1904, Smartt v. 
State, 112 Tenn. 539. 80 S. W. 586; Utah: 1918. 
State v. McCurtain. 52 Utah 63. 172 Pac. 481 
(father of illegitimate child; not decided); 
Vt. 1922. State v. l\Iontifoire. Vt. • 116 
At!. 77. 

Contra: 1912. R. v. Betchcl. 4 Alta. -!:02; 
Mo. St. 1907. p. 245. !'lIar. 16. Rev. St. 191(1. 
§ 4034 (dying declarations of woman in abor
tion cases; cited more fully ante. § 1432). 

J.a 1838, R. v. Jellyman. 8 C. & P. 604; 1921. 
People v. Troutman. 187 Cal. 313. 201 Pac. 
929 (lewd act with a boy under 14; the 
boy held not an accomplice); 1901. Kelly r. 
People. 192 111. 119. 61 N. E. 425 (crime against 
nature; corroboration of tbe boy-victim held not 
necessary); 1917, State v. Yates, 181 Ia. 539. 
164 N. W. 798. Contra: 1908. R. v. Tat!? Z 
K. B. 680 (boy of 16); 1914. R. v. Williams. 19 
D. L. R. 676. ant. (gross indecency with a 
boy; the boy BBid to be an accomplice); 1915. 
People v. Robbins. 171 Cal. 466. 154 1'ac. 317. 

1< 1875. Barrara v. State, 42 Tex. 260. 263; 
Williams v. State. 42 Tex. 392. 395; 1876. Irvin 
t·. State. 1 Tex. App. 301. 303; 1877. Davis r. 
State. 2 Tex. App. 588. 605; 1878. Roach ». 
State. 4 Tex. App. 46, 49; 1880. Myers v. 
State, 7 Tex. App. 640, 658 • 

• 

15 1919. Music v. Com .• 186 Ky. 45. 216 
S. W. 116 (joint indictment); 1875. Barrara ~. 
State. 42 Tex. 260, 263 (the mere fact of the 
dismissal of an in(Jictment does not show tho 
witness an accomplice; but its dismissal upon 
an understanding that he will testify and be 
~;,.empted from prosecution is e·n admis~ion by 
the State that he is :10 accomplice. though his 
testimony may not criminate him); 1875. 
Robert.s 1'. State. 44 Tex. 119. 123. semble 
(same); and converselytprior acquittal on the 

• 

same charge docs not show him not an accom-
plice; 1898. People v. Creegan. 121 Cal. 554. 
53 Pae. 1092. 

Compare the rulings cited ante. § § 949. 967 
(impeachment of an accomplice). Compare 
also the rules denying the disqualification of an 
accomplice merely by reason of his sel/
confessed lurpilude (ante, § 526) or by reason of 
his being indicted lor the same offense (ante. 
§ 5S0. notes 2-4); by those rules. however. 
inasmuch as they declared an accomplice 
admissible. it seldom became necessary to 
define the term. 

Distinguish also the question whether an 
accomplice is a "credible witnes8" under 
statutes requiring a complaint to be sworn to by 
a specific kind or number of witnesses; 1920. 
Halbadier v. state. 87 Tex. Cr. App. 129. 220 
S. W. 85. 

11 ETl{}. 1803. R. v. Despard. 28 How. st. Tr. 
346. 489; 1848. R. ~. Dowling. 3 Cox Cr. 509, 
615 (" if he only lent himself to the scheme for 
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cDmmittal; 17 yet an accessDry after the fact would be,18 if he had befDre 
betrayal rendered himself liable as such. 

(e) The burden .of promng the witness tD be an accDmplice is .of course 
upDn the party. alleging it fDr the purpDse .of invDking the rule, namely, upDn 
the defendant. Whether the witness is in truth an accomplice is left tD the 
jury tD determine, and if they cDnclude him t.o be such, then and then .only 
are they tD apply the rule requiring corrobDratiDn.19 If they are in doubt, 
and unable to decide, the rule is nDt to be applied; 20 but they need .only 
believe by the prepDnderance .of evidence.21 

the purpose of convicting the guilty," hc was 
not an accomplice); 1909, Bickley'S Case, 2 Cr. 
App. 53; 1910, Hcnser's Ca.'le, 6 Cr. App. 76; 
Can. 1916. Amsdcn v. Rogers. 30 D. L. R. 534, 
Sask. (illegal liquor selling; ·the buyer held not 
an accomplice, e .... en though he was a special con
stable seeking proof of such offences; dting the 
above text with approval); U. S. 1866, People 
v. Farrell, 30 Cal. 316 «'ounterCeiting); 1874, 
Peoplev. Barric,49 Gal. 342. 344 (larceny); 1908, 
O'Grady v. People, 42 Colo. 312. 95 Pac. 346; 
1873, State v. McKean, 36 In. 343 (private de
tective; R.v. Despard followed); 1892, State t'. 
Brownlee,84 Ia. 473, 476, 51 N.W.25 (malicious 
threat to kill); 1917, State v. Burlcy, 181 In. 
981, 165 N. W. 190, semble (keeping a house of . 
prostitution); 1855, Com. v. Downing, 4 Gmy 
Muss. 29 (one purchasing liquor to obtain 
evidence); 1887. State v. Baden, 37 Minn. 212, 
34 N. W. 24 (similar); 1910, State ~. Lee, 228 
Mo. 480, 128 S. W. 987 (gaming); 1901, 
State v. Douglas, 26 Ne\·. 196, 65 Pac. 802 
(deputv-sheriff, held not an accomplice on the 
facts); 1911. State v. Smith, 33 Ne\·. 438, 117 
Pac. 19; 1877, Campbell v. Com .• 84 Pa. 187, 
197 (detective becoming a confederate in the 
Molly Maguire confederacy of crime); 1905, 
U. S. v. Quiamson, 5 P. I. 444 (hrigandage; 
testimony of paid informers, et('., here held to 
require corroboration); 1905, Marmer r. State. 
47 Tex. Cr. 424, 84 S. ·W. 830 (liquor offence; 
here by express statute). 

Compare the case!! cited post, § 2066 (detec
tive in divorce cases). Compare also the cases 
GnU. § 969, as to a detective's testimony being 
lellS credible). 

1111393. Com. 1>. Hollister, 157 Pa. 13, 16, 27 
AU. 386 (confederate betraying his companions 
and going on v.-ith the crime, not an accomplice). 
Contra: 1916, R. v. WiHis, 1 K. B. 933 (re
ceiving stolen goods, two accomplices who had 
pleaded guilty testified, and also the wife of a 
third; the wife's testimony held not to require 
corroboration). 

An accomplice'8 wile may need corrobora
tion: 1913, Payne's Case, 8 Cr. App. 171. 

18 1876, Staw v. Hayden, 45 Ia. 11. 16, 
semble: 1879. Miller v. Com., 78 Ky. 15. 22 
(undecided); 1879, State I.l. Odell, 8 Or. 30, 33. 

Contra: 1898, McFalls I.l. State. 66 Ark. 16, 
48 B. W. 492 (one who m!)rely conceals the 

crime out of fear, not an accomplice); 1910, 
Davis v. State, 96 Ark. 7. 130 S. W. 547 
(abortion; Me Falls v. State appro\'ed); 1884, 
Lowery v. Stllte, 72 Ga. 649; 1885, Allen ". 
State. 74 Gil. 769. 771; 1918. People r. Sapp, 
2h2 Ill. 51. 118 N. E. 416 (murder); 1922, 
Anderson v' Com., 193 Ky. 663, 237 S. W. 45 
(robbery); 1893, State v. Umble, 115 Mo. 452, 
461, 22 S. W. 378; 1916, State •. Riddell. 38 
R. I. 506, 96 At!. 531 (arson). 

The rule docs not apply to an accomplice 
in another crime: 1896. People v. Sternberg, 
111 Cal. 3, 43 Puc. 198; nor to a perSOD prom
Uicd immunity (or a distinct offense: 1920. 
Wiley v. State. Oklo Cr. ,191 Pac. 1057. 

19 1915, Darden 11. State, 12 Ala. 165, 68 
So. 550 (burglary); 1880, Polk 1'. State. 36 Ark. 
lj7, 126; 1879. People" v. Curlee, 53 Csl. 604, 
607 (prO\-ided .. there is any evidence, however 
slight, tending to prove his complicity"); 
1886, Bernhard v. State, 76 Ga. 613, 617; 1907, 
Driggers V. U. S., 7 Ind. Terr. 752. 104 S. W. 
1166; 1864, State D. McKinzie, 18 Ia. 573; 
1865, State 1'. Schlagel, 19 In. 169; 1912. Smith 
v. Com., 148 Ky. 60, 146 S. W. 4; 1914, Deaton 
v. Com., 157 Ky. 308, 163 f:t. W. 204; 1872, 
Com. V. Elliot, 110 Mass. 104. 107; 1881. State 
1>. Lawlor. 28 Minn. 216, 223, :l N. W. 698; 
1884, People v_ Hooghkerk, 96 N. Y. 149, 163; 
1908. Driggers t>. U. S., 21 Okl. 60,95 Pac. 612; 
1880, Butler V. State, 7 Tex. App. 635, 639; 
1908, Franklin V. State. 53 Tex. Cr. 547, 110 
S. W, 909 (but the judge should charge peremp
torily. where there is no doubt). 

Contra: 1895, State 1'. CaI!uhan. 47 La. An. 
455. 17 So. 50, semble (the Court decides 
whether he is an accomplice; here the opinions 
differed, and the effect of the decision is not 
clear); 1895, State ~. Carr. 28 Or. 389, 42 Pac. 
215 (the question is for the Court. when no 
corroboration is offered and the evidence of 
complicity is undisputed). Of course the 
prosecution may have conceded the witness to 
hi' an accomplice: 1855. Com. V. Desmond,S 
Gray. Mass. 80; 1872. Com. v. Elliot, 110 
Mass, 104. 106 (hut a mere hypothetical 
argument is not an admission). Compare 
§ 2550. post (judge and jury). 

,0 188.1, Ross I). State. 74 Ala. 532, 536; 1888, 
Childress t>. State, 86 Ala. 77, 86, 5 So. 775. 

2t 1897, State V. Smith, 102 la. 656. 72 N. W. 
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(f) In all these details the technical rule requiring corroboration wanders 
far away from the considerations which psychology tells us are really im
portant and useful in scrutinizing credibility.22 

§ 2061. Uncorroborated Complainant in Rape, Sodomy, Adultery, Seduc
tion, Enticement, Bastardy, Breach of Marriage-Promise, and the like. At 
common law, the testimony of the prosecutrix or injured person, in the 
trial of offences against the chastity of women, was alone sufficient evidence 
to support a conviction; neither a second witness nor corroborating circum
stances were necessary: 1 

279: 1912. State v. 'Wong Si Sam. 63 Or. 266. 
127 Pac. 683. 

II For the point of view of psychology as 
applicable to argument before the jury (not 
the rules of admi~8ibility). see the materials 
collected in the present author's "Principles of 
Judicial Proof. as given by Logic. Psychology. 
and General Experience. and illustrated in 
Judicial Trials" (1913) especiaUy H 179-190. 
203-216: and the citations ante. § 875. 

2061. 1 (1) RAPE:. Accord (c:1Troboration 
flOC required): Ala. 1875. Boddie v. State. 
Ala .• quoted 3Upra; 1887. Barnett v. State. 
83 Ala. 40. 45. 3 So. 612: Ariz. 1895. Curby v. 
Terr .• 4 Ariz. 371. 42 Pac. 953: Cal. 1892. 
People 1'. Fleming. 94 Cal. 308. 310. 29 Pac. 
647: 1904. People v. Keith. 141 Cal. 686. 75 
Pac. 304: Fla. 1897. Doyle v. State. 39 Fla. 
155.22 So. 272: Ga. 1907. Fields v. State. 2 Ga. 
App. 41. 58 S. E. 327 (assault with intent to 
rape: rule of Davis v. State. infra. refused 
to be extended to assault with intent): Minn. 
1894. State v. Connelly. 57 IHinn. 482. 483. 
59 N. W. 479: Mis!. 1893. Monroe v. State. 
71 Miss. 196. 198. 13 So. 884: Mo. 1892. 
State v. DUlenberry. 112 Mo. 277. 292. 20 
S. W. 461: 1897. State v. Marcks. 140 1\10. 
656. 41 S. W. 973 (repudiating the 'obiter 
dictum' in State v. Patrick. infra; Sherwood. 
J .• diss.): 1905. State v. Dilts. 191 Mo. 665. 
90 S. W. 782: 1905. State v. Welch. 191 Mo. 
179. 89 S. W. 945 (foUowing State v. Mar('ks) ; 
Oklo Brenton v. Terr.. 15 Okl. 6. 78 Pac. 83 
(repudiating Sowers r. Terr.. in/ra. which 
purported to go upon a statute; .. this Terri
tory has no statute" applicable to rape): 1904. 
Brenton v. Terr .• 15 Okl. 10. 78 Pac. 84: 1909. 
Reeves •• Terr .• 2 Okl. Cr. 351. 101 Pac. 1039: 
1920. Ex parte Ledington. Okl. Cr. • 
192 Pac. 595 (but "her testimony should stand 
unimpeached "): P. I. 1916. U. S. V. Ramos. 
35 P. I. 671. semble (attempted rape) : Tez.1894. 
Gonzales V. State. 32 Tex. Cr. 611. 620. 25 
S. W. 781: 1894. Thompson 11. State. 33 Tex. 
Cr. 472. 475. 26 S. W. 987: 1900. Keith 11. 
State. Tex. Cr. • 56 S. W. 628: Wis. 
1899. Wilcox 11. State. 102 Wis. 650. 78 N. W. 
763: 1902. Lanphere 11. State. 114 Wis. 193. 
89 N. W. 128: 1909. Vogel r. State. 138 Wis. 
315. 119 N. W. 190: Wyo. 1897. Tway l'. 

State. 7 Wyo. 74. 50 Pac. 188. 

Contra (ccI'I'oboration required): Ga. 1904. 
Davis V. State. 120 Ga. 435. 48 S. E. 180 
(by a majority); Ida. 1899. State V. Anderson. 
6 Ida. 706. 59 Pac. 180 (conviction may be 
"upon the uncorroborated testimony of the 
prosecutrix." but only when her character is 
unimpeached and where the circumstances 
"are clearly corroborative of the statements 
of the prosecutrix." whatever this delphic 
utterance may mean); Mo. 1891. State l'. 

Patrick. 107 Mo. 147. 168. 173. 17 S. W. 666 
(adopting the Nebraska rule; but repudiated 
ubi supra): Nebr. 1886. Mathews V. State. 
19 Nebr. 330. 337. 27 N. W. 234 (where the 
defendant's testimony .. expressly denies 
that of the prosecutrix. she mu~t be corrobora
ted to authorize a com.;ction "): 1887. Fager 
l'. State. 22 Nebr. 332. 333. 35 N. W. 195 
(these two rulings overturn the following. 
in which originally it had been held that 
corroboration was not essential: 1877. Garri-
80n V. People. 6 Nebr. 274. 283: 1881. Oleson 
V. Statc. 11 Nebr. 276. 277. 9 N. W. 38); 
1894. Hammond V. State. 39 Nebr. 252. 257. 
58 N. W. 92 (not required neceBSarily a8 to 
the criminal act directly): 1899. Dunn II. 

State. 58 Nebr. 807. 79 N. W. 719: Oklo 1891. 
Sowers V. Terr .• 6 Okl. 436. 50 Pac. 257; 1913. 
Allen r. State. 10 Okl. Cr. App. 55. 134 Pac. 
91. semble; Wis. 1898. O:Boyle V. State. 100 
Wis. 296. 75 N. W. !l89 (neceBS8ry where her 
testimony Beems unreliable). 

(2) RAPE UNDER AGE (STA1'OTORY R.HE). 
Accord (coTToboratum not required): 1904. 
Peckham V. P;,ople. 32 Colo. 140. 75 Pac. 422: 
1912. Kidwell V. U. S .• 38 D. C. App. 566 
(corroboration not technically necessary: but 
here a verdict wa.s set aside lor lack of it); 
1911. State V. Brown. 85 Kan. 418. 116 Pac. 508: 
1912. State V. Stackhouse. 242 Mo. 444. 146 
S. W. 1151: 1914. State l'. Hughes. 258 Mo. 
264. 167 S. W. 529; 1915. State V. Hammon
tree. Mo. .177 S. W.367; 1908. L-eedom 
V. State. 81 Nebr. 585. 116 N. W. 496: 1910. 
State V. Fugita. 20 Nebr. 555. 129 N. W. 360 i 
1914. State v. Ellison, 19 N. M. 428. 144 Pac. 
10 (prior cases examined): 1920. State II. 

AiiUijo. N. M. • 187 Pac. 553 (but here 
a conviction was set aside for lack of corrobora
tion): l!H 1. State 11. Rash. 27 S. D. 185. 130 
N. W. 91: 1920. State v. Dachtler. 43 B. D. 
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1680, HALE, L. C. J., Pleas of the Crown, 1,633,635: "The P!lrty ravished may give 
evidence upon oath and is in law a competent witness; but the credibility of her testi
mony, and how far forth she is to be believed, must be left to the jury, and is more or 
less credible according to the circumstances of fact that concur in that testimony .... 
It is one thing whether a witness be admissible to be heard; another thing, whether they 
are to be believed when heard. It is true, rape is a most detestable crime, and therefore 
ought severely and impartially to be punished with death; but it must be remembered 
that it is an accusation easily to be made and hard to be proved; and harder to be defended 
by the party accused, tho never so innocent." 

1875, BRICKELL, C. J., in Boddie v. State, 52 Ala. 395, 398: "No principle of law forbids 
a conviction on her uncorroborated testimony, though she is wanting in chastity, if the 
jury are satisfied of its truth. Her testimony should be cautiously scrutinized, and Court 
and jury should diligently guard themselves from the undue influence of the sympathy 
in her behalf which the accusation is apt to excite. If she did not conceal but immediately 
discovered the offence, and the offender is known to her; if the place of its commission 
was such that if she made outcry it would not probably be heard and bring her assistance 
and defence, these and other circumstances should be considered by the jury. The 
manner in which she testifies, the consistency of her testimony, should also be carefully 
considered. If, viewed fairly and carefully, the jury are satisfied of the truth of her 
evidence, it needs no corroboration from other v;itnesses to support a conviction." 

Nevertheless, in many jurisdictions, a statute, based plausibly on the 
laudable purpose of protecting against false accusations, has introduced a 
rule requiring corroboration.2 This rule is made applicable, in some jurisdic-

• 

407, 179 N. W. 653: 1905, Wallace II. State, (5) INCEST. ACCOTd: 1009, Statev. Aker, 5' 
48 Tex. Cr. 548, 89 S. W. 827: 1903, State~. Wash. 342, 103 Pac. 420. 
Fetterly, 33 Wash. 599, 74 Pac. 810: 1905, (6) IMPROPER LIB!::RTIES. .4ccord: WI0, 
State II. Patchen, 37 Wash. 24, 79 Pac. 479: People II. Freeman, 244 III. 590, 91 N. E. 708 
1906, State 11. Mobley, 44 Wash. 549, 87 Pac. (but the evidence must be "most clear and 
815: 1917, State tl. Smith, 95 Wash. 271, 163 convincing"). 
Pac. 759. (7) CRIMINAL CON\'ERSATION: 1914, Morrow 

Contra (corroboration required): 1906, Liv- 11. Morrow, 2 Ir. R. 183 (crim. con.: corrohora
inghouso v. State, 76 Nebr. 491, 107 N. W. 854. tion of the plaintiff's wife as to acts of adultery, 

(3) SEDUCTION. Accord (corroboration not not needed). 
,equired): 1913, Bray t'. U. S., 39 D. C. App. 2 With the statutes are placed, in this note, 
600 (seduction); 1906, Wrynn 11. Downey, 27 the rulings which merely apply the statutory 
R. I. 454, 63 Atl. 401 (hreach of promise); rule to the facts of a given case, or define the 
18117, Ferguson II. Moore, 98 Tenn. 3·12, 39 S. scope of the statute: rulings defining or apply
W. 341 (even where she consents to an abor- ing some general canon of corroboration (except 
tion): 1900, State II. Seiler, 106 Wis. 346. 82 for the English statutes) are placed in the 
N. W. 167 (fornication with a female of previous next scction: for statutes applicable merely to 
chaste character). children (in all crimes), sce poat, § 2066. 

(4) BASTARDY. Accord (corroboration not re- ENGLANU: (1) Rape under age, Inceat. 
quired): 1910, Beliord ~. State, 96 Ark. 274, Indecent AsaauU, etc.: 1885, St. 48 &: 49 Vict. 
131 S. W. 953; 1874, McFarland v. People, 72 c. 69, §§ 2-4 (on a charge of carnally knowing 
Ill. 368, semble; 1905, Evans 11. State. 165 Ind. 0. girl under the age of consent, the testimony 
369,74 N. E. 244: 1881, State ~. McGlothlen, of the girl or "any other child of tender 
li6 la. 544, 9 N. W. 893: 1882, State ~. Nichols, years" being made admissihle without oath, 
29 Minn. 357, 359, 13 N. W. 153: 1891, Olsen on certain conditions: nevertheless no con-
11. Peterson, 33 Nebr. 358, 360, 50 N. W. 155; viction can be had on such testimony unless it 
1594, Robb 11. Hewitt, 39 Nebr. 217, 220, 58 is "corrohorated by Bome other material 
N. W. 88: 1918, Overseer etc. of Montclair evidence in support thereof implicating the 
~. Eason, 92 N. J. L.199, 104 Atl. 291 (filiation accused"): 1909, Cohen's Case, 3 Cr. App. 
of a hastard: corrohoration of the mother's 234 (carnal knowledge: St. 48 &: 49 Vict. c. G9 
testimony, not required) : 1901, State v. Meares, I applied); 1909, Hedges' Case, 3 Cr. App. 2G2 
60 C. S. 527, 39 S. E. 245. (statute applied): 1910, Graham's Case, 4 

Contra: see the early English cases Jor Cr. App. 218 (caroal knowledge: here the el[
married woman'. filiation proceedings, 1108t, traordinary statement is made by Channell, J., 
§ 2063. that "it is not a case in which corroboration 
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tions, to rape only; 
others, to bastardy; 
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in others, to seduction under promise of marriage; in 
in others, to abortion; and in others, to two or more 

is ncccssarily requircd "); UHO, Brown's Casc, 11. Campion, 6 Ir. Rep. C. L. 557 (corrobora
Ii Cr. App. 24, 148 (here thc extraordinary tion held suffil'ient); 1872, Willcox v. Gottfrey, 
statement in Graham's Case. SUP"', is rc- 26 Ii. T. N. ,..328 (Bramwell, B.; "The prom
peated; but on the prcscnt chargc under tho ise itself must be confirmed, IlDd Dot merely 
Incest Act 1!l0~, 8 Edw. VII, c. 4.5, § 2, it is the {act that the partics wcrc keeping com
said that" the jury ought to ha\'c bl!en CIiU- pliny;" defendant's failure to testify, held 
tiODed against accepting the uncorroborated Bufficient corroboration}; 1871, Bessela c. 
evidence of the girl "); 1910. Stone's Case, Stern, L. R. 2 C. P. D. 265, 271 ("the corrob-
6 Cr. App. 89 (siruihlr to Brown's Case); 1913, oratioD necd not go the length of establishing 
Pitt's Case, 8 Cr. App. 126 (indecent nssault, the contract; if the cvidence supports the 
not undcr St. ·JUg Viet., on a girl of 10; promise, it is enough;" defendant's failure to 
"a jury may nct on her uncorroborated e\'i- deny the promise, whcn charged in conver
dence," but a caution as to a young child's sntion, hcld sufficicnt); 1891, 'Viedemann c. 
evidcnce "is always wis,,"); HH3, Murray's Walpole, 2 Q. B. 534 (statute applicd). 
Cll8e, 9 Cr. App. 248 (similar; the jury ought (4) Cruelty: 1889, St. 52 &: 53 Vict. c. 44, 
to be directed to rcquire corroboration, where § 8 (similar to St .. 1885, for offenccs of cruelty 
the child is not on oath); 1913, Cratchley's to childrcn); 1904, St. 4 Edw. VII, c. 15, § 15 
CIlSC, 9 Cr. App. 232 (sodomy with boys of (Prc\'clltion of Cruelty to Children Act; 
12 emd 10; similar direction, but not mcn- similar to St. 52 &: 53 Viet. c. 44, supra). 
tioning the oath); here I:ompare the English CA!'i'ADA; Dominion: St. 1890, c. 37, § 13, 
rulings on Accomplices, ante, § 2059. Crim. Code 1892, § 6S.5. R. S. 1906, c. 146, 

(2) Bcutardy: IS:H, St. 4 &: 5 W. IV, c. i6, Crim. C. § 100a (rapc under agc, and indecent 
§ 72 (no order of filiation shall be made" unless assault, like Eng. St. 1885); CrilD. Code 1892, 
the evidcnce of the mother of such bastard § 684, It. S. 1906, Crim. C. § 1002 (quoted 
child shall be corroborated in some lIlatcrial ante, § 2036, n. 22; thc rule for trcllSon is made 
particular by other tcstiUlouy "); 11;39, R.::. applicable to fraudulcnt marriage and 8cduc
Hcad, 9 A. &: E. 619 (statute applied); 18H, tion; hut note that it is not of thc present 
St. 7 &: 8 Viet. c. 101, § a (similar require- type of rule, which requircs corroboration for 
ment); 1852, R. c. Pearcy, 17 Q. H. 902 thc prosecutrbc, but of the former type, allt~, 
(corroboration found, under thc statute); § 2044, which rcquires corroboration for a 
1860, Hodges v. Dcnnctt, 5 H. &: N. 625 single witncss of any sort); St. 1893, c. 31, 
(statute applied); 18i2, St. :i5 &: 36 Vict. § 25, R. S. 1906, c. 145, § 16, Evidcnce Act 
1'.65, § 4 (a man may bc adjudged th" putativo (" in any Icgal procecding," the rule of Eng. 
fathcr of a bastard, "if the evidence of tho St. 1885, 8upra, is adopted, rcquiring corroba
mother bc corroboratcd in somo matcrial ratioll of a child's testimony" by some other 
particular by other cvidcnce to thc satisfac- material c~;dence"; this provision, not beina 
tion of the said justiccs "); 1872, R. v. Armi- limited to sexual offences, belongs to the broader 
tage, L. R. 7 Q. D. 773 (undcr the statute the type noted post, § 2066); 11)18, Shorten c. The 
mothcr's tcstimony is indispensable; hcr dcath King, 42 D. L. R.591, Can. S. C. (carnal knowl-
docs not altcr the rule); 1877, Cole v. Manning, edge o{ a female child; corroboration found, 
I •. R. 2 Q. D. D. jill (under St. 35 &: 36 Vict. under Cr. C. § 1003); 
".65, § 4, acts of f!l.~J.ilinrity hcld a corroboration AlbcrlL1: St. 1910, 2d sess., c. 3, Evidence Act, 
on the facts of the caw); 1914, Mu.~h v. Dnrlcy, § 11 (like D. C. Rc\·. St. c. 78, § 8); 1912, R. 
1 K. B. 1 (bnstardy; the dcfcndllnt's convie- 1'. Whistnant, 8 D. L. R.468 (indecent assault 
tion of the carnnl intcrcour8e with the com- on a child of 12, undcr Cr. Code, § 1003; 
plainilot, held sufficient corroboration); 1914, tcstimony of another child, here her sister 
:llush v. Durley, 3 K. B. 1221.) (bustnrdy; aged 9, held not sufficient corroboration); 
"orroboration by defe,.dl1nt's implied admis- 1916, R. v. Picco, 35 D. L. R. 124 (ecduction; 
sions, held sufficient on the facts); 1917, corroboration under Cr. C. § 1002 requirea to 
Burbury v. Jackson, 1 K. B. 17 (bllStardy: implicate thc accused) ; 
merc opportunity of i'ltercourse, held not Bn/uk Columbia: Rcv. St. 1911, c. 76, I 8 
sufficient, but" it is dangerous to IllY down any (in brcach of promise of marriagc, the plain
general rule"); 1920, Thomas r. Jones, tiff's testimony must be "corroborated by 
[1920]2 K. B. 399, {1921J 1 K. D. 22 (bllStardy; some othel' matcrinl evidence in support or 
R. v. Bnakerville, ante, § 2059 citcd; the such promise ") ; c. 107, , 60 (necea
Court divided on appcal, as to corroboration). Baries to the mothcr of an illegitimate child; 

(3) Breach of mUrM'aoe-prolnue: 1869, in an action ngainst the father, the lact or 
St. 32 de 33 Vict. c. 68, § 2 (no plaintiff, in patcrnity "shall be proved by other testimony 
an action for breach of maniagc-promise, is to than that of the mother"); 1910, R. c. Inmall 
recovcr, unle"., his or her testimony "shall be Din, 15 Br. C, 476 (indecent as.~ault on boys; 
corroborated by some other mnterial evidcnce Can. Cr. C. § 1003, npplicd); 1914, R. v. 
in support of sl1ch promise"); 1872, Hickey McGivney, 15 D. L. R. 550, B. C. (indecent 
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such offences having in common the feature that an alleged injured woman 
is likely to be the principal witness. 

assault upon 8 child of 6 years; corroboration for seduction is to be had" on the uncorrobo-
held sufficient on the facts, one judge diss., rated testimony of the woman "); § 7701 
under Can. Cr. Code 1906, § 1003, lind Clln. (carnal knowledge by personating husbllnd; 
Evid. Act 1906, § 16); 1914, R. 17. Melnulty, no conviction must be had "on the un8Up-
16 D. L. R. 313. B. C. (indecent lioslmlt, etc., ported evidence of the woman ") ; 1905, 
under Can. Cr. C. § 1003; held, thllt the tcsti- Wellver v. State, 142 Ala. 33, 39 So. 341 
mony of 8 second child of tender years cannot (corroboration as to "either of the material 
be sufficient corroboration, either under Cr. facts, so as to satisfy the jury that prosecutrix 
Code. § 1003, or under Can. Evid. Act, § 16; was worthy of credit" suffices) ; 
approving R. I). Whistnant, 8 D. L. R. 46S, Alaska: Compo L. 1913, § 2264 (like Or. 
Alta., and disapproving It. I). Inman Din, 15 Laws 1920, § 1542) ; 
Hr. C. 476) ; Arkansas: Dig. 1919, § 2414 (no person shall 
Manitoba: Rcv. St. 1913, c. 92, § 17 (iIlcgit- bc convicted of seduction under marriage-
imnte children, filiation of; no order to be promise" upon the tcstimony of the femalc. 
mude "unless thc cvidence of the mother is unless the same bc corroborated by other 
corroborated by some other material evidence evidence"); 1918, Patrick I). State, 135 Ark. 
implicating the accused ") ; 1&>8, Waters 173, 204 S. W. 852 {seduction; rule of eorrobo
\'. Bellamy, 5 Man. 246 (breach of promisc rution applied) ; 
statute applied); 1914, It. 1'. Fontaine, 18 Califomia: P. C. 1872, § 1108 (prosecutions 
D. L. R. 275 (indecent assault upon a female; for abortion or for enticement of chaste female 
corroboration found, under Can. Cr. Code, for purpose of prostitution; the woman'! 
§ 1003); 1921, R. v. Schiralm, 62 D. L. R. 308, testimony not sufficient "unless she is corrobo-
aIG, per Cameron, J. A. (rape: corroboration rated by other evidence "): 1897, People v. 
not required) ; Wade, 118 Cal. 672, 50 Pac. 841 (prosecutrix 
Seujoundland: Consol. St. 1916, c. 91, § 4 in seduction under Pen. C. §§ 268, 1108: 
(like Onto Rev. St. c. 76, § 11) ; corroboration not required); 1921, People ~. 
,\'orlhu:esl Terr.: 1895, R. v. Wyse, 2 N. W. Anthony, 185 Cal. 152, 196 Pac. 47 (indecent 
Terr. 103 (Dominion statute applied); liberties with female child; .emble, no rule 
Ontario: R.~v. St. l!H4, c. 76, § 11 (in breach requiring corroboration); 1921, People ". 
of promise of marriage, no plaintiff shall Hulbart, Cal. App. , 202 Pac. 939 (under 
recover unless" his or her testimony is corrob- P. C. § 288, prohibiting lewd acte with a child 
orated by some other material e\;dence in under 14. no rule of corroboration applies to 
support of the promise "); St. 1921, e. 54, the complaining witness): 1921, People II. 

§ 25, Children of Unmarried Parents Act (no Troutman, 187 Cal. 31:1, 201 Pac. 929 (lewd 
order of affiliation shall be made at the instanco act with a. boy, under P. C. § 288: rule of 
of the mother" unless ber c\;dence is corrobo- corroboration, held not applicable) : 
rated by BOrne other material e\;dence," but Colorado: Compo St. 1921, § 6841 (no con\'ic
subject thereto proof of paternity may be tion for seduction is to be had "on the testi
such as satisfies the judge); 1906, R. V. Daun, mony of the female seduced unsupported by 
12 Onto L. R. 227, 231 (Dom. Crim. Code other evidence"); 1921, Jones ". People, 69 
1892, § 684, cited SUIJra, applied, on a charge Colo. 500, 195 Pac. 526 (statutory rape; 
of seduction); 1906, R. v. Burr, 13 Onto L. It. corroboration required) ; 
485 (seduction; corroboration broadly defined); Hawaii: Rev. L. 1915, § 3903 (rape, abortion, 
1907, R. v. Al'lllstrong, 15 Onto L. It. 47 (rape and seduction; no person shall be convicted 
under age; Can. Cr. Code applied); 1900, .. upon the mere testimony of such female 
It. V. Bowes, 20 Onto L. R. 111 (Cr. Codo uncorroborated by other e\'idence direct or 
applied); 1912, Dunn v. Gibson, 8 D. L. H. circumstantial"); 1917, Terr. 1>. Capitan, 23 
297 {action for assault and ra\'ishment; rulo Haw. 771 (seduction; statute applied); 1919, 
of corroboration held not applicable); 1914, Terr. r. Nishi, 24 Haw. 677 {rape; fresh com-
R.I>. Williams, 19 D. L. R. H76 (gro!'S inde- plaint by the female cannot Buffice 88 corrobo-
cency with a. boy; corroboration hcld not ration; Terr. V. Schilling, 17 Haw. 249, 
nece8sary, under Can. Cr. C. § 206); rcpudiated); 1920, Terr. V. Fong Yee, 25 Haw. 
Prince Edward's lsI.: St. 1889, C. 9, § 7 (like 309 (seduction); 
Eng. St. 1869, for breach of m!Lrriage-promisc); Idaho: Compo St. 1919, § 8955 (abortion and 
Sa.katchewan: R. S. 1920, C. 44, § 37 (like enticing for prostitution; no conviction is to be 
Onto R. S. C. 76, § 11). bad "upon the testimony of the woman upon 

UNITSD STATES: Federal: Rev. St. 18i8, or with whom the offence was committed, 
§ 5351, Code § 10563 (seduction of female unless she is corroborated by other evidence") ; 
passenger by officer or crew; .. no cOIl'l,'iction 1916, State v. Andrus, 29 Ida. 1. 156 Pac. 421 
shall be had on the testimony of the female (incest; corroboration required) ; 
seduced, without other e\;dence"); Illinois: Rcv. St. 1874, C. 38, § 525 (St. 1899, 
Alabama: Code 1907, § 7776 (no eon'\iction April 19) (no l"'lI1\'iction is to be had for Bedue-
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Upon principle, the common law lack or a rule was merely an in
stance of the general absence in our law of rules requiring a specified number 

tion "upon the testimony of the female unsup
ported by other evidence "); 1874, l\Ie:Farland 1>. 
Peo!)le, 72 Ill. 368, semble (bastardy; no rule of 
corroboration exists) ; 
IrnJ.ianu: Burns' Ann. St. 1914, § 2120 
(&eduction, and enticement for prostitution: 
the female's testimony "must be supported by 
at least one other witness or by strong CIlTiObo
ratiuQ: circumstances as to every material 
pOint necessary to the commission of the 
offense "); 1905. Evans ~. State, lG5 Ind. 369, 
74 N. E. 244 (in bastardy, no corroboration 
for the mother is nccessary); 1905, Evans 1>. 
State, 165 Ind. 369, 75 N. E. 651 (under Rev. 
St. 1897, §§ 10M, 1008," now Burns' Ann. St. 
1914, U 1015. 1019, quoted ante, §§ 488, 1326, 
1387, 1413. in bastardy no corroboration of the 
mother is required as a rule of law; here a 
married mother) ; 
Iowa: Code 1897, § 5486, Compo C. 1919, § 9473 
(in prosecutions for rape or assault with intent, 
or for enticing for prostitution, or for seduction, 
the testimony of the" person injured" is insuffi
cient, "unless she be corroborated by other e\i
dence tending to connect the defendant with the 
commission of the offence to) ; § 4757,Comp. Code 
§ 8609 (compulsory marriage or defilement; no 
conviction is to be had" unless the cvidence of 
the prosecuting witness be corroborated by other 
evidenC"C tending to connect the defendant with 
the commission of the crime "); 1884, State 11. 

Miller, 65 Ia. 60, 63, 21 N. W. 181 (statute 
as~umed applicable to incest); 1891, State V. 

Moore, 81 111..578,47 N. W. 772 (same); 1897, 
State 11. Kouhns, 103 Ia. 720, 73 N. W. 353 
(no corroboration needed, where the crime 
though charged as incest was also rape); 
1881, State v. McGIothlen, 56 In. 544. 9 N. W. 
893 (bastardy; corroboration is not required) ; 
Kansas: Gen. St. 1915, § 3397 (seduction 
under promise of marriage; "the testimony of 
the woman alone shall not be sufficient e,idence 
of a promise of marriage"); 1!l07, State 11. 

Watel"man, 75 Kan. 253, 88 Pac. 1074 (seduc
tion under promise of marriage; rule applied) ; 
Maryland: Ann. Code 1914, Art. 35, A 3 
(in proceedings founded on adultery or for 
breach of marriage-promise, no recovery e:m 
be had on the .. testimony of the plaintiff 
alone," but "testimony in corroboration of 
that of the plaintiff shall be necessary ") ; 
Minnesota: Gen. St. 1913, § 8654 (slander of a 
female's chastity; no conviction "upon the 
ts>.stimony of the woman defamed, unsup
ported by other evidence, but must be proved 
by the evidence of at least two persons other 
than such woman, who heard and unrlerstood 
the language charged DS slanderous, or by the 
admission of the defendant "); § 8662 (seduc
tion under promise of marriage; no conviction 
.. upon the unsupported testimony of the female 
seduced") ; 

Mississippi: Code 1906, § 1372, Hem. § 1108 
(seduction; .. tha testimony of the female 
seduced, alone, shall not be sufficient to 
warrant a conviction"); St. 1914, e. 171 
(rape under age; "no person shall be coo
victed upon the uncorroborated testimony of 
the injured female"); 1921, State v. Bradford, 
126 Miss. 868, 89 So. 767 (carnal knowledge 
of female under St. 1914, c. 171, Hem. Code 
§ 1094; rule of corroboration applied) ; 
Missouri: Rev. St. 1919, § 4029 (in trials for 
seduction under marriage-promise, "the evi
dence of the woman as to sucb promise must be 
corroborated to the same exteot required of the 
principal \\itness in perjury "); 1886, State 1>. 
Hill, 91 Mo. 423, 425, 4 S. W. 121 (by statute, 
the corroboration need touch only the promise 
to nUlrry); 1891, State 1>. Wheeler, 108 Mo. 
658, G65, 18 S. W. 924; 1891, State 11. Marshall, 
131 Mo. 463, 39 S. W. G3; 1891, Statl' 1>. 

Davis, 141 Mo. 522, 42 S. W. 1083; 1914. 
State 11. Long, 257 Mo. 199, 165 S. W. 748; 
1918, State 11. Stemmoos, 275 Mo. 544, 205 
S. w.. 8 (seduction) ; 
Montana: Rev. C. 1921, § 11984 (like Cal. 
P. C. § 1l08); 1921, State 11. Pippi, 59 Mont. 
116. 195 Pac. 556 (pimping, under St. 19l1. 
c. I, §8; the woman-prostitute not required to be 
corroborated) ; 
Nebraska: Rev. St. 1922, § 10141 (on a trial for 
taking a woman \\ith intcnt to maIlY forcibly 
or to defile, "and for seduction, for the purpose 
of prostitution," the female's evidence, "un-
6upported by other evidence," is insufficient); 
1921, Preston v. State, " Nebr. • 185 N. W. 
1004 (adultery; the .. unsupported e\idence of 
one of the parties." held not sufficient; 
following Blue 11. State, 86 Nobr. 189, 125 N. W. 
136); 1921, Roberts v. State, 106 Nebr. 362, 
183 N. W. 555 (carnal knowledge of female 
under age \\ithout consent; statute applied) ; 
JI;CfJoda: Rev. L. 1912, § 765 (the paternity of 
an illegitimate child .. shall be established by 
mutual agreement of the mother and any 
person whose relations have been sufficiently 
intimate with her to warrant the conclusion. 
It may also be established by the confession 
or admission of the futher, when not denied by 
the mother"; and otherwise, according to the 
trial Court's disc.retion); I 6435 (slander of 
woman's chastity; no conviction shall be had 
.. upon the testimony of the woman alandered 
unsupported by other evidence"); G 7177 
(abortion, enticement of female, etc.; no 
con,iction upon the woman's testimony, 
"unless she is corroborated by othllr evi
dence") ; 
New Jersey: Compo St. 1910, Crimes, § 49 
(inwrcourse and pregnancy on false 
tion of singleness or under promise of marriage; 
"the evidence of the female must be corrobo
rated to the extent required in case of au indict-
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of witnesses. As to policy, the same result seems to be sufficiently justified. 
In the first place, applying the canon already suggested ill dealing with the 
mont for perjury"); 1881, Zabriskie I). State, 
43 N. J. L. 640, 647 (corroboration defined and 
illustrated); 1900, StBte 11. Brown, 64 N. J. L. 
414, 45 Atl. 800 (statute applied) ; 
New York: Cons. L. 1909, Penal U 71. 533, 
2013, 2177, 2460 (complaining female's 
te.!timony in rape, defilement, abduction, 
!eduction, compulsory prostitution, or compul
sory mall'iage, is insufficient if .. nnsupported 
by other evidence "); 1900, People 11. Page, 
162 N. Y. 272, 56 N. E. 750 (rope; corrobo
ration held not sufficient) ; 
North Carolina: Cons. St. 1919, § 4339 (in 
seduction under promiso of marriage, .. the 
unsupportcd testimony of the woman shall 
not be lufficient to convict "); § 4225 (abduc
tion or elopement with a married woman; 
"no conviction shall be had upon the unsup
ported testimony of any such marrien woman ") ; 
1906. State r. Connor. 142 N. C. 700, 55 S. E. 
787 (etatute applied); 1919. State v. O'Hig
gins, 178 N. C. 708, 100 S. E. 438 (ReY. 1905, 
§ 3360, C. $. § 4225, applied) : 
North Dakota: Compo L. 1913, § 10843 (like 
Oklo Compo St. § 2703, applying it tQ abortion 
also, but omitting from" tending to connect" 
to the end); 
Ohio: Gen. Code Ann. 1921, § 13671 (in 
prosecutions for seduction undcr marriage
promise and fornication by a teacher with a 
pupil, the sole testimony of the female is to be 
insufficient if .. unsnpported by other e\'idence 
to the extent required" ill perjury) ; 
Oklahoma: Compo St. 1921, § 2703 (on a trial 
for enticing for prostitution or for seduction. 
no conviction is to be had "upon testimony of 
the person injured, unless she is corroborated 
by other evidence tending to "onnect the 
defendant with the commission of the offense ") ; 
1922, Ferbrache 11. State, Oklo Cr. ,206 
Pac. 617 (rape; statute applied) ; 
Ore(JoR: Laws 1920. § 1542 (on a trial for 
enticing to prostitution or for seduction. the 
female's testimony is not sufficient, .. unless 
she is corroborate.d by some other eyidence 
tending to connect the defendant with the 
commislion of the· crime "); this is not applied 
to a charge of rape under age: 1901, State II 
Knighten. 39 Or. 63, 64 Pac. 866 ; 
PennaylDania: St. 1860. Mar. 31. § 41, Dig. 
1920, § 8042, Crimes (seduction; "the promise 
of marriage shall not be deemed established 
unlcss the testimony of the female BedUCed is 
conoborated by other evidence. either circum
stantial or positive"); 1882, Rice ~. Com .• 100 
Pa. 28 (statute applied; defendant's compe
tency to testify does not affect the rule); St. 
1895, June 26, Dig. § 10361 (quoted ante, 
t 1432: dying declarations in abortion) ; 
Porto Rico: Rev. St. & C. 1911, I 6282 (like 
Cal. P. C. § 1108. including seduction and 
rape) :) 1904, People 1.!. Cabranes. 7 P. R. 297 

(seduction, as distinguished from seduction 
under promise of marriage; corroboration not 
requircd); 1905, People V. Santos, 8 P. R. 348 
(seduction under promise of mafl'iage; cor
roboration held not necessary for offences 
under P. C. § 261, C. Cr. P. § 250, but necessary 
for offences under P. C. § :!60; following tho 
interpretation of Cal. P. C. § 268); 1905, 
Pcople v. Cordova, 9 P. R. 311 (similar to 
People r. Santos, supra); 1907, People v. 
Martinez. 13 P. R. 241, 246 (seduction; 
under promise of marriage; similar); 1907, 
People V. Canal, 13 P. R. 179, 187 (rape of a 
female of 14; the opinion is blind, though it 
scolds the trial Court for a "vacillating" 

_ charge); 1912, People r. de Jesus, 18 P. R. 
575 (rape on 11 female under 14; St. 1909. Mar. 
II, amending C. Cr. P. § 250, by requiring 
corroboration, applied); 1917, People r. 
Rosario. 25 P. R. 675 (seduction; corroboration 
as to the promise of marriage, required) : 
Rhode Island: Gen. L. 1909. C. 347. § 5 (crim
inal seduction, or drugging to obtain inter
course. etc.; no conviction is to be had upon 
the testimony of one witness only, unless 
.. corroborated by other evidence ") ; 
.')outh Carolina: C. Cr. P. 1922, § 296 (seduc
tion; no conviction .. on the uncorroborated 
testimony of the woman "); 1909, State r. 
Turner, 82 S. C. 278. 64 S. E. 424 (statute 
applied); 
South Dakota: Rev. C. 1919, § 4884 (like Ok!. 
Compo St. 1921. § 2703) ; 
TcnnesRce: Shannon's Code 1916, § 6456 
(rape under age; no conviction shall be had .. on 
the unsupported testimony of the female ") ; 
Teras: Rc\,. C. Cr. P. 1911. § 789 (seduction: 
"no conviction shall be had upon the testi
mony of the said female. unless the same is 
corroborated by other evidence tending to 
connect the defendant with the offense 
charged ") ; 
Utah: Compo L. 1917, § 8988 (like Cal. P. C. 
§ 1108); 
Viroinia: Code 1919, § 4413 (no conviction 
shall be had for seduction or for abduction for 
defilement or marriage, .. on the testimony of 
the female seduced. abducted. or detained, 
unsupported by other evidence ") : 1889, 
Hausenfluck r. Com., 85 Va. 702, 8 S. E. 68:; 
(statute applied) ; 
Washington: R. & B. Code. 1909. '2434 
(slander of a woman's chastity; no conviction 
tolbe had "upon the testimony of the woman 
slandered unsupported by other evidence ") ; 
St. 1907, c. 170, p. 396 (no conviction for rape 
or seduction "upon the testimony of the female 
raped or seduced, unless it is corroborated by 
such other evidence as tends to convict the 
defendant of the commission of the offense ") ; 
R. & B. Code 1909. § 2443 (no conviction for 
rape, seduction, or other sexual crimes, .. upon 

377 



SYNTHETIC RULES [CHAP. LXIX 

treason-rule (ante, § 2037), the first condition justifying a rule of number 
does perhaps exist, namely, the frequency of false accusations of the class in 
question; but the second does not exist, namely, the relatively small dis
advantage that would ensue in case an individual guilty man escaped through 
the lack of the required number of witnesses, for in none of these offences can 
such a view be taken of the consequences of letting such offences go un
punished. Furthermore, a rule of law requiring corroboration has probably 
little actual influence upon the juror's minds over and above that ordinary 
caution and suspicion which would naturally suggest itself for such charges; 
and the rule thus tends to become in practice merely a means of securing 
from the trial judge the utterance of a form of words which may chance to 
be erroneous and to lay the foundation for a new trial. Finally, the purpose 
of the rule is already completely attained by the judge's power to set aside 
a verdict upon insufficient evidence, and under this power verdicts are con
stantly set aside, in jurisdictions having no statutory rule, upon the same 
evidence which in other jurisdictions would be insufficient under the statutory 
rule requiring corroboration. 

The truth is that, in the light of modern psychology, this technical rule of 
corroboration seems but a crude and childish measure, if it be relied upon as 
an adequate means for determining the credibility of the complaining witness 
in such charges. The problem of estimating the veracity of feminine tes
timony in complaints against masculine offenders is baffling enough to the 
experienced psychologist.3 This statutory rule is unfortunate in that it 
tends to produce reliance upon a rule of thumb. Better to inculcate the 
resort to an expert scientific analysis of the particular witness' mentality, 
as the true measure of enlightenment. 

§ 2062. Same: Nature of Corrobora.tive Evidence. The further definition 
of the term "corroboration," by detailed rules of law, is unwise and unprac
tical. Whether there exists such corroborative evidence ought to be a ques
tion for the determination of the trial judge upon the circumstances of each 
case; and a few Courts occasionally incline to such a doctrine.1 So far as 

the testimony of the female upon or against 
"hom the crime was committed, unless sup
ported by other evidence"); St. 1913, c. 100, 
p. 298 (repealing Rem. &: Ball. Annot. Codes &: 
Statl. 12443); 1915, State 11. Morden, 87Wash. 
465,151 Pac. 832 (atatu tory rape : since St. 1913, 
repealing the Code provision, corroboration is 
not required 88 matter of law) ; 
Wiaconain: Stats. 1919, § 4581 (no conviction 
ill to be had for seduction" on the testimony of 
the female seduced. unsupported by other 
evidence"); § 4569 (quoted post, § 2066) ; 
WlIcnni7l/1: Compo St. 1920, § 7521 (in trials 
for .eduction and for taking with intent to 
force marriage or defilement, "no conviction 
shall be had on the evidence of the female 
offended against, IlnRlJpported by other 
evidence "). 

I From tho point of view of psychology 811 

applicable to argument before the jury (not 
the rules of Admissibility), pee the materials 
collected in tho present author's "Principlea 
of Judicial Proof, as given tby Logic. Psy
chology and General Experience. and illus
trated in Judicial Trials" (1913\ especially 
U 172-190; and the works cited ante, § 875. 

§ 2062. I 1882, Cunningham 11. State, 73 Ala. 
lil, 55 ("Whenever there is any evidence, no 
matter how slight, in support of any material 
subject of inquiry, its sufficiency can never 
become a question for the Court "): 1895, 
Mills v. Com., 93 Va. 815, 22 S. E. 863 ("It is 
sufficient here to say that it must be evidence 
which does not emanate from the mouth of the 
seduced female; that it must not rest wholly 
upon her credibility, but must be such evi-
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further definitions have been attempted, they are of two general types sim
ilar to those already noted for the accomplice-rule (ante, § 2059). By some 
Courts it is said that the corroboration must be upon some or all material 
facts.2 By others, and sometimes by express statutory definition, the corrob
oration is required to consist of facts tending to COfmect the deferuknt with 
the commusion.3 Most of the ruli.1gs were a waste of the State's time by the 
Supreme Courts. 

dence 88 adds to, strengthens, conlil ms, and 
corroborates her testimony"). 

Of couree, if it is It:gally sufficient, the jury 
have still to Bay whether it convinces them: 
1878, State v. Bell, 49 Ia. 440, 443. 

2 Ala. 1882, Cunningham v. State, 73 Ala. 
51, 56 (must be merely "of some matter 
material to the guilt of the accused," and its 
effect must be to convince the jury of the wit
Dess' truth); 1883, Wilson I). State, 73 Ala. 527. 
534 (Cunningham case approved; Brickell, 
C. J., dies., holding that the evidence should 
"extend to every material fact," and should 
.. tend to conne(lt the defendant with the 
commission of the offense "); 1888, Cagle v. 
State, 87 Ala. 93, 97, 6 So. 300 (Cunningham 
case followed); 1890, Cooper I). State, 90 
Ala. 641, 8 So. 821 (same); 1898, Suther v. 
State, 118 Ala. 88, 24 So. 43; 1909, Allen 
v. State, 162 Ala. 74. 50 So. 279 (Cunningham 
t,:State followed); 1909, Pannell v. State. IG2 
Ala. 81. 50 So. 281 (similar); Del. 1920. State 
to. Ellis. Del. • 112 At!. 172 (adultery; 
scope of corroboration. defined); Mintl. 18GO, 
State v. Timmens. 4 Minn. 325. 332 ("upon 
every material point necessary to the per
fection of the offence"); Mo. 1883. State v. 
I~rassfield, 81 Mo. 151. 159; 1885. State v. 
Patterson. 88 Mo. 88. 92. 99 ; Nebr. 1909, 
Henderson v. State, 85 Nebr. 444, 123 N. W. 
459 (the fresh complaint may suffice as cor
roboration; the opinion makcs certain dis
tinctions which Beem to be more than any jury 
should be expected to understand or any trial 
judge to remember): 1921. Darwin ~. State. 
- Nebr. .185 N. W. 312; Oklo 1901, Han'ey 
v. Terr., 11 Oklo 156. 65 Pac. 837 (State v. 
Timmens, Minn .• followed). 

a ABDUCTION: 1885. PeopleD. Plath,loo N.Y. 
590,592,3 N. E. 790 (abduction for purpose of 
prostitution. under P. C. § 583; corroboration 
must extend to "the material facts necessary to 
establish the commission of a crime and tho 
identity of the person committing it "). 

ABORTION: 1870. People V. Josselyn. 39 
Cal. 393 (the evidence must corroborate her in 
some part of the testimony Which "imputes to 
the defendant the commission of the crime 
alleged." though not necessarilY as to the 
particular method stated by her); 1911. 
People II. Richardson. 161 Cal. 552, 120 Pac. 
20 (People I). J08slyn approved). 

RAPE: Iowa: 1876. State ~. McLaughlin. 
44 Ia. 82. 85: 1877. State fl. Comstock, 46 Ia. 

265. 268; 1883. State 11. Stowell. 60 Ia. 535. 
638. IS N. W. 418; 1885. State II. Mitchell. 
68 Ill.. llG. 121. 26 N. W. 4':; 1890. State e. 
Watson. 81 Ill.. 380, 387, 46 N. W. 868: 1892. 
State V. Cassid:r. 85 Ia. 145.52 N. W. 1: 1893. 
State V. Chapman. 88 Ill.. 254. li5 N. W. 489; 
1894. State V. Cook. 92 Ia. 483. 487. 61 N. W. 
185; IS95. State:1. Hutchbon. 95 la •• Sli6. G4 
N. W. G10; 1895, State to. French, 96 la. 255,65 
N. W. 156; 1897. State Il. Bailor. 104 In. 1. 
73 N. W. 344; 1898. State V. Baker. 106 Ia. 
99. 7G N. W. 509; 1899. State Il. Fountain, 
110 Ill.. 15. 81 N. W. 162; 1904. State ~. Car
penter, 124 Ia. 5. 98 N. W. 775; 1904. Statl' 
t. Egbert. 125 Ill.. 443. 101 N. W. 191: 1905. 
State V. Norris. 127 Ill.. 683, 104 N. W. 282; 
1906. State to. Crouch. 130 Ill.. 478. 107 N. W. 
173; 1907. State II. Johnson. 133 la. 38. 110 
N. W. 170; 1908, State 1:. Ralston. 139 Ia. 
44, 11G N. W. 1058; 1909, State I). Hetland, 
141 Ill.. 524. 119 N. W. 961; 1920. State II. 

John, 188 Ia. 494. 176 N. W. 280 (8M8ult with 
intent); 1920. State v. O'Meara, 190 Ia. 613. 
177 N. W. 563; 1917, State Il. Powers, 181 
Ill.. 452. 164 N. W. 856 (aBBault with intent 
to rape); Ncbra...ka: 1907. McConnell ~. 
State, 77 Nebr. 773. 110 N. W. 666 (aSlault 
with intent): 1907. Fitzgerald Il. State. 78 
Nebr. 1. 110 N. W. 676; 1909. Mott v. State, 
83 Nebr. 226. 119 N. W. 461 (opportunity 
alone is not enough); Porta Rico: 1907 • 
People v. Cancel. 13 P. R. 179. 187; 1920. 
People V. Molina. 28 P. R. 157 (rape; an 
instruction in the simpl!) language of the Code. 
held not specific enough; unsound): W cuh
inalort: 1909. State V. McCool. 53 Wash. 486. 
102 Pac. 422; 1911. State V. Gibson. 64 Wash. 
131. 116 Pac. 872; 1912. State ~. Raymond. 
69 Wash. 98. 124 Pac. 495 (rape; the corrobo
ration must extend to both the intercourso 
and the force; this court is here backsliding 
in ita elaboration of Buch technical rules; 
it was enough to say that there W8.11 not 
sufficient evidence in this case, without build
ing up a fabric of fixed rules). 

RAPE UNDER AGE (STATUTORY RAPE): 
Iowa: 1907, State I). Blackburn. . Ia. • 
110 N. W. 275: 1907, State V. Stevens. 133 
Ill.. 684. 110 N. W. 1037: Nebraaka: 1921, 
Nabower V. State. 105 Nebr. 848. 182 N. W. 
493; 1921, Robbin::! v. State, 106 Nebr. 423. 
184 N. W. 53: Porto Rico: 1915. People r. 
Rodriguez. 22 P. R. 98 (rape under 14); 

SEDUCTION: CANADA: 1921, R. II. Stefanie. 
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Distinguish here the doctrine about constancy of accusation in travail by 
the complainant in bastardy (ante, § 1141), and the admissibility of pregnancy 
or birth of a child, as corroborating evidence (ante, § 168). 

60 D. L. R. 452, Alta. (seductioD; corrohora- Miss., 90 So. 630 ("the secret part of 
tion Deed not inelude the promise of marriage; the crime ••• is the element as to which she 
Stuart, J., diss.); UNITED STATES: Alabama: must be corroborated "); Mi&aouri: 1904. 
1920, Tarver v. State, 17 Ala. App. State tI. Phillips, 185 Mo. 185. 83 S. W. 1080; 
424, 85 So. 855 (seduction); Arkansaa: 1905, State Il. Sublett, 191 Mo. 163, 90 S. W. 
1883, Polk tI. State. 40 Ark. 482, 484 374 (defendant's admission may suffice); 1911. 
(must "tend to connect the defendant with State tI. Long, 238 Mo. 383, 141 S. W. 1099; 
the commiBBion of the offense "); 1904, Kea- 1916, State v. Spears. Mo. ,183 S. W. 
ton V. State. 73 Ark. 265,83 S. W. 911; 1905, 311; Nebraska: 1907. Russell tI. State, 77 
Carrene v. State, 77 Ark. 16. 91 S. W. 30; Nebr. 519, 110 N. W. 380; New Y(fT'k: 1863. 
1905, Burnett V. State, 76 -\rk. 295, 88 S. W. Kenyon V. People, 26 N. Y. 203, 208 (corrobo-
956; 1906, Lasater V. State, 77 Ark. 468, 9·1 ration need go only to "those facts which go 
S. W. 59; 1909, Nichols V. Statc, 92 Ark. 421, to prove the offence charged "); 1873, Doyce 
122 S. W. 1003 (must relate to the promise Il. People, 55 N. Y. 644 (nature of corrobora
and the connection); 1920, Woodard Il. State, tion indefinitely defined): 1877, Armstrong 
-Ark. ,220 S. W. 671: 1920, Stevens tI. Il. People, 70 N. Y. 38. 43 (corroboration is 
State, 113 Ark. 618. 221 S. W. 186; Hawaii: necessary as to the promise and the intercourse; 
1917, Terr. V. Capitan, 23 How. 771 (corrobo- nature of corroboration defined); 1919, People 
ration need extend only to the promise and to Il. Tnleisnik, 225 N. Y. 489, 122 N. E. 615 (cor
the intercourse); lndiano: 1901. Hinkle V. roboration must cover the marriage and the 
State, 157 Ind. 237, 61 N. E. 196 (an example seduction); N(fT'th Carolina: 1918, State r. 
d the absurdity of the rule in practice); 1912, Fulcher, 176 N. C. 724, 97 S. E. 2; 1918, 
Hay V. State. 178 Ind. 478, 98 N. E. 712 State Il. Cooke, 176 N. C. 731, 97 S. E. 171 
(seduction; nature of corroboration. discussed); (seduction; "the statute does not specify 
Iowa.' 1864. State V. Tully. 18 Ia. 88; 1871, how much or in what way she shnJI be sup
State ~. Shean. 32 lB. 88. aD; 1874, State V. ported "); Oliio: 1919, Wcrtenberger~. State. 
Kingsley, 39 In. 439; 1878, State V. Danforth, g9 Ohio 353, 124 N. E. 243 (applying Gen. 
48 Ia. 43.47; State V. Wells. 48 Ia. 671; 1879, Code, § 13671); Oklahoma: 1901, Harvry 
State V. Curran. 51 Ia. 112, 119, 49 N. W. •. Terr., 11 Okl. 156. 65 Pac. 837 (corrobo-
1006; 1880. State V. Smith, 54 Ia. 743, 7 ration must cover the promise and the inter
N. W. 402; 1882. State V. Heatherton. 60 Ia. course); 1916. Butts V. State, 12 Okl. Cr. 391. 
175, 177. 14 N. W .. 230; 1884, State Il. Fitz- 157 Pac. 704; Porw Rico.' 1916. People 1'. 

gernld. 63 Ia. 268, 272, 19 N. W. 202; 1887, Lopez. 24 P. H. 410; Soulli Dakota: 1912. 
State V. Richards. 72 Ia. 17,21,33 N. W. 342; State Il. Holter, 30 S. D. 353, 138 N. W. 953 
State v. McClintic. 73 Ia. 663. 665, 35 N. W. (State Il. King followed); Tex(UJ: '1911. Nash 
696; 1888, State V. Standley. 76 Ia. 215, 219, tI. State, 61 Tex. Cr. 259, 134 S. W. 709 (the 
40 N. W. 815; 1890, State V. Bell, 79 Ia. 117, corroboration need not cover the essentials 
119. 44 N. W. 244; 1891. State V. Gunagy, 84 of the offence, in particular, both the promise 
Ia. 177, 180. 50 N. W. 882; 1892, State V. and the intercourse; Davidson. P. J., diss.; 
Smith. 84 Ia. 522, 51 N. W. 24; State V. Enke, prior cases reviewed); 1912, Murphy Il. State. 
85 Is. 35,51 N. W. 1146; 1892, State V. Brown, 65 Tex. Cr. 55, 143 S. W. 616 (Nash~. State 
86 Ia. 12!, 126. 53 N. W. 92; 1893, State v. followed); 1916, Wood tI. State, 78 Tex. Cr. 
Baldoser, 88 Ia. 55, 61. 55 N. W. 97; State 654, 182 S. W. 1122; 1920. Slaughter V. State, 
V. Lenihan, 88 Ia. 670. 56 N. W. 292; 1894, 86 Tex. Cr. App. 527, 218 S. W.767 (prior 
State tI. Knutson. 91 lB. 549, 552, 60 N. W. cases elaborately examined, and details of the 
129; 1895, State ~. Bauerkemper, 95 Ia. 562, rule fOl'Ululated); 1921. Gainer V. State. 89 
64 N. W. 609; 1898, State V. Hayes. 105 Ia. Tex. Cr. 538. 232 S. W. 830; 1922, Polk r. 
82, 74 N. W. 757; 1898, State tI. Hughes, State, Tex. Cr. ,238 S. W. 834; Vir· 
106 Ia. 125, 76 N. W. 520; 1899, State Il. oinia: 1922, Harding II. Com., Va. ,110 
Reinheimer. 109 Ia. 624. 80 N. W. 669; 1899, S. E. 376 (seduction; defendant's:admissions 
State V. McGinn, ~09 Ia. 641. 80 N. W. 1068; may suffice). 
1900. State Il. Burns, 110 Is. 745,82 N. W. 325; It is in some nllings further held that the 
1900. State 11. Kissock. 111 Ia. 690. 83 N. W. corroboration need not relate directly to the 
724; 1901, State V. Mulholland, 115 Ia. 170, fact 0/ intercour8e; la. 1857, State II. Andre, 
SS N. W. 325; Miuissippi: 1894. Ferguson [, Ia. 389 (evidence need not refer to "the 
11. State, 71 Miss. 805, 815. 15 So. 66 (" a8 with fact of illicit intercourse," but may concern 
the accomplice, 80 here, corroboration to the "intimacy, opportunity, and inducement"); 
extent of fairly tending to connect the accused 1874, State V. Kingsley, 39 Ia. 439 (Andre 
with the commission of the offence should be case approved); 1879. State V. Painter, 50 Ia. 
held trufficient"); 192~, Hollins 11. State, 317, 319 ("intimacy" and "opportuvity" 
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§ 2063. Parent's Bastardizing of Issue, by Testimony to Non-Acceu; 
(a) History and Present Scope of the Rule. The story of the rule that 
parents may not "bastardize their issue" is a singular one; though it has 
had some parallels in other parts of our law. First, a settled rule; then, a 
chance judicial expression, in apparent contradiction; then, a series of rul
ings based on a misunderstanding of this expression and an ignoring of the 
settled rule; then, an entirely new rule, and new and wondrous reasons 
contrived and put forward to defend the novelty, as if it had from the be
ginning been based on the experience and wisdom of generations. 

(1) In the first place, then, there clearly was in the beginning no rule at 
all against using the testimony of a husband or a wife, to prove the non
access of the husband as evidence of the child's bastardy (i. e. the parent
age of another man than the husband). The only objection that was brought 
forward was that of the disquaiification of wife or husband (ante, § 600, post, 
§ 222i) to testify for or against the other. This was usually held not appli
cable on the facts of the case; and, in any event, it had nothing to do with 
the fact of non-access, as such; it applied, if at all, to whatever facts might 
be in issue involving bastardy. All this is perfectly plain and unquestionable 
in the precedents of the 1700s.1 

(2) But about the middle of the 1iOOs there arose a rule peculiar to 
filiation cases (i. e. proceedings to charge a bastard's father with its support), 
that the order of support should not be made against the defendant on the 
sole and uncorroborated testimony of the mother, if a married woman: 

, 

li34, R. v. Reading, Lee temp. Hardwicke 79 (order of filiation of a child bom of a 
married woman; objected, "that the 'wife is the only evidence, and that she is not a com
petent witness in law to exonerate her husband of the charge and burthen of this child "). 
HARDWICKE, L. C. J.: "[The wife] may be a competent witness to prove the criminal 
conversation between the defendant and herself, by reason of the nature of the fact, which 
is usually carried on ",ith such secrecy that it "ill admit of no other evidence; • • • but 
then in the present case it is gone further, for the "ife is !here] the only evidence to prove 
the absence and want of access of her husband, whereas this might be made to appear by 
other • • . It must be a very dangerous consequence to lay it down in general 
that a wife should be a sufficient sole evidence to bastardize her child and to discharge her 

further defined); 1880, State 11. Mssh, 55 herself, she might ha\'c been enmined as to 
Ia. 258, 7 N. W. 601 (same); 1892, State 11. this fsct "); 1732. l'endrell ~. Pcndrell, 2 Stra. 
Smith. 84 Ia. 522, 51 N. W. 24 (snme); and 925 (inheritance-issue; defendant offered 
other cases BUpra: S. D. 1897, State 11. King. "strong evidence o! no access" o! the claim-
9 S. D. 628. 70 N. W. 1046. ,emble. ant's parents, and the mother was allowed to 

§ 2063. I 1717. St. Andrews rl>. St. Brides. be called and cross-examined by de!endant and 
Sessions Cas. K. B. 35 (order o! filiation for a her contradictory declarations put in); 1735. 
married woman's children, wife testifying to R.I>. St. Peter. 1 Burr. Sett. Cas. 25. Bull. N. P. 
non-access; objected "that the wife was not 112 ({ather allowed to testify to no marriage. 
good evidence, it being against her husband" ; in a pauper-settlement case. because he was 
.. but not allowed. {or the pariqhes are only not testifying in his OWII discharge. being liable 
concerned "); 1717, Clerk 11. Wright. 1 Batt in either event}; 1763, Buller. Nisi Prius, 113 
Poor Law. 4th ed .• pI. 558, 6th ed., pI. 496 (comments on R.I>. Reading. infra. that. after 
(Chlmcery issue to try legitimacy; mother's the husband's death and the cessation of his 

, declarations" that the child was not her hus- liability. the mother could without question 
band's," excluded, but "if she had been here testify to non-access; so also 287). 
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husband of the burthen of his maintenance; but the opinion the Court is of at present 
will not be a precedent to determine any other case wherein there are other sufficient 
witnesses as to the want of access; but the foundation that is now gone upon is the wife'" 
being a sole witness." 

This rule was simple enough, and went on being steadily enforced, with
out departure, for three quarters of a century.2 Two or three things about 
it are plain. In the first place, it was limited strictly to filiation proceed
ings; it had no status as a rule of general application, for its reason had no 
such bearings. In the next place, the ground of the objection was that of 
interest, i. e. the wife was testifying to discharge the husband of the child's 
support; yet the objection did not in strictness apply (since the husband 
was not a party), and furthermore the exception of necessity (anie, § 612) 
would in any event allow her testimony to intercourse with the other man. 
Her testimony to non-access, however, being only technicalJ~' admissible 
within the rule of disqualification by interest, some additional corroboration 
was thought essential in order to found an order; hence the doctrine of R. v. 
Reading forbade such an order, in Lord Hardwicke's language, where the wife 
was" a sole witness." 

The important feature of this rule is thus the bearing of the wife's dis
qualification by interest; and, when the question first comes up in the 
United States, the same objection is the one that occupies judicial attention,3 

2 1737, R. 11. Bedel, Lee temp. Hardw. 379 other sufficient testimony upon oath; Law-
(order of filiation, granted below upon proof of rence, J.: "[The order is sustainablel becauso 
non-access by "the examination of the said it was made upon other evidence besides that of 
E. the wife and other proof upon oath"; the wife; ... we may presume that if there 
order confirmed: Page, J.: "Though 't is said had been no other evidence of non-access than 
to be on the examination of the wife, 't is also that of the wife, the sessions would not have 
upon othcr good proof upon oath"); 1752, confirmed the order"; Grose and LeBlanc, 
R. v. Rook, 1 Wils. 340 (order of filiation; the JJ., spoke similarly). 
mother, being married, swore that her husband ' New Hampshire: 1844, Parker 11. Way, 15 
was in jail and had had no access; it was N. H. 45 (filiation proceeding, by married 
objected that .. a wife cannot be admitted to woman; said obiter, citing Com. 11. Shepherd, 
prove that her husband had no access to her" ; Pa., that the mother is "not a witness to prove 
and the whole Court agreed, upon the luling non-access"); Pennsu1rania: 1801, Com. 11. 

of Lord Hardwicke in R. v. Reading, that" an Stricker, I Browne Appendix 47 (indictment 
order of bastardy could not therefore be made for bastardy; "the parent is not a witness to 
upon her oath alone"; distinguishing R. v. prove non-access," because "it may be proved 
Bedel, "for there were [other] witnesses to by other testimony") ; 1814, Com. v. Shepherd, 
prove the husband had no access"; and con- 6 Binn. 283 (prosecution for begetting a bastard 
eluding that" as the justices have detelmined on a married woman; the woman allowed to 
solely upon the evidence of a wife, the order testify to connection, but not to non-access, 
must be quashed"); 1807, R. v. Luffe, 8 East "because every thing else is eapableof proof by 
193 (order of filiation for a married woman's other persons, and nothing but necessity will 
bastard, granted below "upon the oath of the warrant the dispensing with the rule that a wo
said M. T., as otherwise," proving non-access; mallshall not be a witness in a matter wherein 
EIIenborough, L. C. J.: [" The objection is) her husband is concerned"; Yeates, J., diss., on 
that the wife was examined generally and alone the authority of R.I). M'Clean, "a case of great 
to the fact of non-access, and that the order ia notorietysoDleyears before the American reva
founded on her evidence only, whereas it is lution"; "many instances have occurred wherein 
laid down in the cases that an order of this sort that precedenb has been followed; also'. sllch is 
cannot be made on the evidence of the wife the practice in England, under orders of filiation 
alone, but that there must be other proof of of tho bastard children of married women ") ; 
non-access"; but he POinted out that tiJe circa 1825, Com. v. Wentz, 1 ABhm. 269 (indict
words "as otherwise" in the order must jmply ment for fornication and bastardy; the statute of 
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- a principle which, of course, to-day in most of our jurisdictions is outlawed 
(partly or entirely) by statute (ante, § 619). That the testimony is to the 
fact of non-access is therefore of no importance at all in this rule of R. v. 
Reading, except so far as the necessity-exception to the rule of disqualifica
tion by interest might not apply to that fact while it might apply to others. 
That the fact of non-access, of itself, was a thing not proper to be testified to, 
either on moral or on sentimental grounds, or that parents could not testify 
to illegitimacy, never for a moment occurred to these judicial expounders 
of the common law; and this is seen dearly enough in rulings through
out the 1700s, in other kinds of litigation, where the objection based on 
disqualification by interest did not arise as it did for the case of filiation
proceedings.4 

(3) But, in the meantime, while these rulings were being made, came Lord 
Mansfield's sonorous utterance, in another part of the juristic field, that" the 
law of England," as well as "decency, morality, and policy," forbade a 
parent's testimony to non-access: 

17i7, Goodright v. Moss, Cowp. 591 (ejectment; issue of the claimant's legitimacy as 
born after Dlarriage of F. and M.; argued for the claimant that "though the testimony 
of parents in their lifetime or their declarations after their decease might be oomissible 
in cases where proof of the marriage was presumptive only, as by cohabitation or general 
reputation, yet neither their de<'larations nor their personal testimony [of birth before 
marriage] could be admitted to bastardize their issue, where as in this case the fact 
of the marriage was actually proved [by the register-entry]." MANSFIELD, L. C. J.: 
"All the cases cited are cases relative to children born in wedlock; and the law 
of England is dear that the declarations [or testimony on the stand] of a father 
or mother cannot be admitted to bastardize the issue born after marriage... . 
As to the time of the birth, the father and mother are the most proper witnesses 
to prove it. But it is a rule founded in decency, morality, and policy, that they shall 
not be pellllitted to say after marriage that they have had no connection, and 
therefore that the offspring is spurious; more especially the mother, who is the 
offending party." 

It is possible to imagine more than one explanation of the aberration which 
prompted this utterance. But what Lord Mansfield said was plain. It 
might be argued that he spoke • obiter'; yet Lord Mansfield's • obiter dicta' 
were as effective as other men's positive decisions; and at any rate it was his 
opinion. What must be conceded and emphasized, however, is that he had 
no authority whatever for his utterance. If there is any such law of England, 
or was for any period, it was invented by him and dates from his utterance.5 

1705 making the unmarried mother competent 01 their issue; and if they IDay be called to 
to prove the intercourse, held not to exclude prove that they are legitimate children, there 
a married mother; the opiniollll in Com. 1>. is no rell80n why they ehould be considered WI 

Shepherd followed and approved as to the early incompetent when called to prove that the 
practice). children are illegitimate." 

'Casell cited Il'Upra, note 1; the following I Compare his inventions of the rule against 
utterance is plain: 1795, Kenyon, L. C. J., in 'allegans Buam turpitudinem' (onU, § 520) and 
R. 1>. Bramley, 6 T. R. 330: "Parents may be of the rule against jurol'll jmpeaching their 
called as witnesses tothe legitimacy verdicts (poIt, § 2352). 
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Before long it began to be repeated with approval,s and the way was paved 
for substituting his new law for the existing law.7 

(4) But what had become, in the meantime, of R. v. Reading? Was not 
its authority, and that of its SUccessors, as firm and unmistakable as ever? 
Could Lord Mansfield's single utterance overthrow a long line of clear pre
cedents? It could and did, but first through misconstruing them. Whom 
the gods wish to destroy, they first make mad; which, for legal precedents, 
means that they must first be misunderstood. In 1809, in R. v. Kea, within 
two years after R. v. Luffe 8 (the last lineal SUccessor of R. v. Reading), the 
settled rule in filiation-orders was held to mean that the mauied mother 
was incompetent to testify, and not merely that she could testify but must 
be corroborated.9 This, of course, was in positive contradiction. of those 
cases, though it purported to fo)]ow them. The way was now open. R. 11. 

Kea excluded the married mother's testimony to non-access in filiation cases; 
Lord Mansfield had declared for a broader exclusion of either parent's testi
mony to that fact in all cases. The two rules were now harmonious; one 
was merely broader than the other. The broader now began to be fol1owed, 
and for fifty years in England was accepted without question.lo By that 

a 1792. Sir W. Wynne. in Smyth v. Chamber
layne. quoted in Nicolas. Adulterine Bastardy, 
147. from Gardner Peerage Cllt'e. Appendix; 
ISla. Banbury Peerage CIlll(,. reported in 
Xicolas. Adulterine Bastardy. 470 (Lord Redes
dale refers with doubt to a mother's decla
ratiollll): 1814. Phillipps. Evidcnce.1. 241. 

For the mo:.· .. ·m English rule requiring 
corroboration for baJj/ardy in general. sce a71/C, 
§ 2061. 

7 The wide contrast between the then exist
ing law. and the law that was about to be. may 
oe easily seen. Lord Mansfield's rule. in the 
first place. applied to all i8suea of litigation 
whatever; the rule of R. v. Reading applieti to 
Jilia/ion proceedings only. Lord Mansfield's 
rule applied to bolh parent8 equally; the rule 
of R. v. Reading applied only to the mother. 
Again, the one was based on a broad and lizcd 
ground of policy; while the other was flexible 
according to the rule of disqUalification by 
interest. Finally, and most important, the 
former was a rule excludinu absolutely the 
testimony; while the la tter admitted the testi-
1II0ny and merely required corroboration 
before an order could be founded on it. This 
last feature of Lord Mansfield's rule waR its 
most ill-advised one. and has constantly 
remained a stubborn puzzle and a source of 
fantastic speculation in judicial opinion. 

S Quoted supra. note 2. 
9 1809. R. 11. Kea, 12 East 132 (order of 

of married woman's child. granted 
.. as well on the testimony of the said other 
witnesses as to the non-access of M. P .• as on 
the evidence so given by M. D. [the wife] 0.8 

aforesaid. and Dot exclusively on either"; 

order qunshed. because .. to hold this evidenco 
receivable would be in direct contradiction 
to R. v. Reading and other cases." the wife 
being examinable .. only to those facts whif!h 
she might lugally prove. and not to the non
access of the husband "). 

10 1833. Cope 11. Cope, 1 Moo. & R. 269. Al
derson, J. (isoue to try legitimacy; lI·ife·s 
declarations as to the father. excluded. because 
... he is not allowed hersclf to prove the illegiti
macy of the child. as by showing non-access ") ; 
1836. R. v. Sourton. 5 A. & E. 180. K. B. (pau
per-settlement; husband's testimony not 
receivable to prove non-access. on the author
ity of Goodright 1). Moss. though the true doc
trine of U. 11. Reading was called to the Court'~ 
attention by counsel; the first bench decision 
positively adopting the new rule); 1841. R. v. 
Mansfield. 1 Q. B. 444 (pauper settlement; 
the wife was sale witness to non-access. but 
this was not tre.., ted as improper. the Court 
holding merely that non-access was not fully 
proyed); 1850. Wright t'. IIoldgste. 3 C. & 
K. 158. Cresswell. J. (issue to try legitimacy; 
husband not admitted to prO\'e access. on 
the principle of R. 11. Saurton); 1855. Anon. 
z!. Anon .• 22 Beav. 481. 23 Beav. 2'73 {legiti
maey; rule held to forbid wife's testimony 
to non-access before marriage. the child being 
then conceived); 1856, Legge 11. Edmonds. 
26 L. J. Ch. 125, 135 (title depending on 
legitimacy; wile's testimony to fnets regard
ing non-access-here. by reason of impotency 
-held not receivable. by Wood. V. C .• who 
pointed out the correct early rule, and said 
of the modem rule "that it appears to me to 
be very far from satisfactory "). 
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time, the statutory abolition of married persons' incompetency (ante, § 620) 
led to a reconsideration of the question; and, for a time at least, the original 
and orthodox rule of R. v. Reading (but not limited to filiation cases) was 
revived. To what extent the law of England will pare down Lord Mansfield's 
innovation cannot be surely known from the modern rulings.ll 

(5) In the United States, the original practice, so far as there is any report 
of it, was entirely in harmony with the orthodox rule of R. v. Reading, i. e. 
it knew merely a rule of corroboration for married mothers in filiation or 
similar proceedings.12 But the circulation of Lord Mansfield's dogmatic 
pronouncement, in the treatises of the carly 18005, soon brought the new 
rule to the attention of our Courts; and they seem usually to have accepted 
it with unquestioned faith.13 It may have become, in some jurisdictions, too 
deeply planted to be uprooted.14 

11 1870, Ridcout's TI'Ul!ts, L. R. 10 Eq. 41 
(title dcpending':on legitimacy; Jamcs, V. C., 
having in view the statutory abolition of hus
band's and wifc'~ incompetency, took the 
fact of non-acccss to be provcd upon thc hus
band's tc~timony with othcr corroborating 
evidence; ha\'ing refused to act on the hus
band's testimony alone); 1877, Yearwood's 
Trusts, L, R. 5 Ch, D. 545 (title depending 
on legitimacy; Hall, V. C" follOwed thc pre
ceding case, similar in its facts, as involving 
the principle that the evidcnl'e Was .. admis
sible, but not to be acted upon unlcss corrobo
rated by other e,·idellce ") i 1879, Nottingham 
Guardians t>. Tomkinson, L. R. 4 C. P. D. 
343 (ruling in Yearwood's Trusts doubted); 
1889, Burnaby t>. Baillie, L. R. 42 Ch. D. 282. 
294 (similar). 

lJ 1801, Yeates, J., in Com. n, Shepherd, 
Pa., quoted 8upra, note 3. 

u Federal: 1825, Stegall v. Stegall's Adm'r, 
2 Brockenb. 256, 262 (title depending on 
legitimacy i whether mother'a testimony to 
non-access was admissible, left undecided; 
Marshall, C. J.); Arkamas: 1915, :Kennedy 
v, State, 117 Ark. 113, 173 S. W. 842 (filiation 
of a bastard; the married mother's testimony 
to non-access of her husband, hdd inadmissible; 
here her testimony to the defendant's inter
course WS5 admitted, buj; the presumption of 
legitimacy is held to prllvail for lack of any 
e\-idence of non-access by the husband; the 
opinion heartily approves Lord Mansfield's 
rule and unctuously descants on the propriety 
of forbidding the resolution of .. Becret.s purely 

delicate and personal" which it would be 
"grossly indecent to advertize to the world II 
and would "scandalize the marital relation II ; 

but the opinion fails to explain why the mention 
of the married mother's marital non-accesa 
does all these shocking things and yet the 
mention of her adultery with the defendant 
does not; the sentimental view of the present 
doctrine has never been able to squere itself 
\\ith logic); California: Civ. C. 1872, §§ 144, 
145 (pro"isions as to presumption of legitimacy 
R!ter divorcc for adultery of husband or of 
l\ife); 1902, Mills' Estate, 137 Cal. 298, 70 
Pac. 91 (rule applied to A.'s l\ife'stestimonyto 
non-access with A., in fayor of her children 
claiming as illegitimate heirs of B.; but tho 
opinion scems to confuse this rule and the 
presumption of legitimacy, po~t, § 2527); 
1911, People t>, Richardson, 161 Cal. 552, 120 
Pac. 20 (defendant was charged l\ith adminis
tering drugs l\ith intent to commit abortion, to 
a woman seduced by him in August, 1908-
June, 1909, and married to another man in 
August, 1909, thc child being safely born ali"e 
in December, 1909; the mother's testimony 
to the pregnancy by the defendant, held not 
to be excluded by the present doctrine); 
1919, McNamara's Estate, 181 Cal. 82. 183 
Pac. 552 (inheritance; \\ife may testify to 
separation during maniage; but may not 
testify to non-intercourse during the period 
of cohabitation; the Code docs not sanction 
the common-law rule here in question; Mills' 
Estate not approved on that point; and the 
prohibition above noted is attributed to the 

-----
14 It has been held that the abolition of di8-

qualification bl! interest does not abolish this 
rule: 1880, Egbert v. Greenwalt, 44 Mich. 
245, 248, 6 N. W. 654; 1861, Chamberlain t>. 
People. 23 N. Y. 85, 88; 1874. Tioga v. South 
Creek. 75 Pa, 433, 437. 

§§ 1494, 1500), and the question as to the force 
of the pre8umption of leqitimaCII (post, § 2527). 

Compare the rulings on cOl,aboration in 
bastardy (ante, § 2061), and the modem stat
utes making parents competent in cases of 
familll-desertion (ante, § 488); which presuma-

Distinguish the question as to Marsal! bly would avail to nullify the present rule in 
IItatements under the (ante, issues of family desertion. 
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conclusive prceumption of legitimacy, pod, Mich. 328, 73 N. W. 242 (marriage with R. in 
, 2527; Melvin, J., diss.); DelaIL'are: 1912, }o"ebruary, and a child in September; wife'a 
Bancroft p. Bancroft, 27 Del. 9, 85 Atl. 561 testimony to non-intercourse with R. before 
(question not decided); GeorgiQ: 1854, Wright marriage, excluded. in an !!ction agl\inst B. for 
P. Hicks, 15 Ga. 160, 172 (adulterine bastardy; seduction ill the previous October; but to 
the declarations of the parents, were they intercourse with B. in October, allowed); 
alive, w&I'e said to be not admissible, .. but being 1921, Brown 11. Long Mfg. Co .• 213 Mich. 221, 
dead, they arc competent testimony"); 182 N. W. 124 (claim as child of deceased 
Hawaii: 1906, Godfrey P. Rowland, 17 Haw. employeE;; testimony of nileged wife and 
577, 583 (rule followed); Rev. L. 1915, § 2975 decellSed father as to non-access, held not 
(in prosecutions for wife-desertion, etc., the within the present rule, the parties not being 
parents nrc competent lIS to "the parentage lawfully married); New York: 1832, Cross 11. 

of such child or children "); Indiana: 1868, Cross, 3 Paige Ch. 139, 141 (",ife's admissions, 
Dean P. State, 29 Ind. 483 (bUlitardy suit by a not receivnble to establish non-access. in a bill 
married woman whose husband had been for divorce and declnration of illegitimacy); 
absent in the army; the mother admitted ns a 1841, RntclilT v. Wnies. 1 Hill 63, 65 (obiter 
witness); 1905, Evans p. State, 165 Ind. 369, statement similnr to the next ruling); 1853, 
74 N. E. 244 (bllStardy; the married mother's People t. Overseers, 15 Bnrb. 286. 292 (filiation 
testimony to non-access of her husband is of married woman's bastard; mother inad
admissible); 1905, Evans v. State, 165 Ind. missible to prove non-access); 1861, Cham-
369, 75 N. E. 651 (the married mother, on a berlain v. People, 23 N. Y. 85,88 (perjury by 
bastl\rdy charge, may testify to non-access; husband in trial of divorce for adultery, by 
repudiating the policy of thc above rule, but testif)ing to non-access to the wife; declared 
feaching the result under Burns' Ann. St. 1914, to be improper testimony); North Carolina: 
U 1015, 1019 quoted ante, it 488, 1326, 1387, 1825, State r. Pettaway, 3 Hawks 623, 625 
1413, by refusing to imply the rule into the (filiation of married woman's bastard; mother 
etatute lIS a qualification; refusing also to not nilowed to speak to non-access); 1849, 
require corroboration 8.' a rule of law); I=a: State v. Wilson, 10 Ired. 131 (bastardy; 
1908, Wnilace II. Wallace, 137 Ia. 37,114 N. W. opinion obscure, but apparently assumes that 
527 (divorce on the ground of VoiCe's pregnnncy the ",iCc WIIS not competent as to non-access) ; 
by another man at the time of marriage; a child 1&74, Boykin ~. Boykin, 70 N. C. 262 (neither 
was born four months after marriage; the husband nor wiCe may prove access or non
wife's affidavit of her ante-marital intercourse access); 1916, W~st r. Redmond, 171 N. C. 
with the other man and of lack of intercourse 742, 88 S. E. 341 (I'artition proceedings; 
with the husband at the same period, rejected; principle applied to exclude a mother's 
but on the former point nione, the Court would declarations as to a child's illegitimacy); 
have admitted the affidavits); Kansll4: Gen. Oklahoma: Compo St. 1921, § 8024 (pre
St. 1915, § 3415 (like Haw. Rev. L. § 2975) ; sumption of legitimacy can be disputed by 
Louiaiana: 1829, Tate P. Penne, 7 Mart. N. s. husband or wife only, etc.; .. illegitimacy, in 
548, 555 (title depending on legitimacy; such ClISe, may he proved like any other fact") ; 
declarations of the mother, a party, held 1899, Bell V. Terr., 8 Oklo 75, 56 Pac. 853 
inadmissible under the French law); MlllIsa- (bastardy; mother may not testify to the 
ch~elta: 1814, Canton ". Bentley, 11 Mass. husband's non-access); Oregon: 1921, West. 
441 (pauper settlement; husband's testimony fall II. Westfall, 100 Or. 224, 197 Pac. 271 
to his absence from the wife during the appro- (annulment of marriage for frsud in concealing 
priate period, to prove the eon illegitimate, pregnancy: rule cited); Pennsylvania: the 
held probably inadmiB!ible; qUl'stion expressly early cases arc cited supra, note 3; 1857, 
not decided, and no CIISe8 cited); 1861, Hem- Dennison P. Page, 29 Pa, 420. 423 (legitimacy; 
menway P. Towner, 1 All. 209 (illegitimacy; neither parent may prove non-access); 1874, 
father's declarations not admitted, but on the Tioga P. South Creek, 75 Pa. 433, 536 (pauper 
ground of the presumption of legitimacy); settlement; same ruling); South Carolina: 
1862, Haddock P. R. Co., 3 All. 656 (eject- 1853, Johnson 11. Chapman, Busbee Eq. 213 
ment; parl"nt's declarations as to offspring (title dcpending on legitimacy of a posthumous 
being spurious, inadmissible); 1870, Abington child; father's admissions as to non-access, 
". Duxbury, 105 Mass. 287, 290 (pauper held inadmissible); 1868, Moseley 11. Eakin, 
settlement; wife's testimony to non-acceM, 1.5 Rich. 324, 340 (wife admitted to testify that 
excluded); 1922, Taylor v. Whittier, Mass. a marriage was consummated by intercourse, 
-, 134 N. E. 346 (de\'lse to a child, whose but not the contrary to prove a child spurious) ; 
legitimacy was disputed; on the iMue of T~za8: 1892, Simon 1>. State, 31 Tex. Cr. 186, 
impotency, the mother's tl'stimony was held 1116, 199 (incl'st; declaratioD8 of defendant's 
inadmissible); MichiQan: 1880, Egbert 1'. parents as to his illegitimacy, excluded); 
Greenwalt, 44 Mich. 245, 248, 6 N. W. 654 Utah: Compo L. 1917, , 8113 (desertion or 
(crim. con. ; wife's and husband'a testimony to non-support ot ",ife or child; husband and 
th(·ir non-intercourse during cohabitation, so wire may testify to .. the Cact of such marriage 
Ii~ to fix defendant as author of her pregnnncy, and the parentage of such child"); Vermont: 
held inr.dmissible); 1897, Rabeke 11. Baer, 115 Gl"n. L. 1917, , 3541 (family-desertion; hus-
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It is agreed, however, on all hands that the prohibited testimony concerns 
solely the apecific fact of non-acceaa, i. e. testimony to any other fact constitut
ing illegitimacy, or to illegitimacy in general, is admissible.Is 

The example of the modern English judges in allowing the question to be 
reconsidered justifies us in inquiring whether there is any sound policy which 
to-day can be invoked in its maintenance. 

§ 2064. Same: (b) Pollcy of the Rule. In considering the possible 
grounds upon which the rule may be supported, the rule of disqualification 
by interest may be dismissed as irrelevant. That rule was advanced as the 
foundation of the original rule of corroboration,l and it did have a bearing 
in the specific and original case of filiation-proceedings (although even there 
it was technically satisfied), but not on the fact of non-access, merely or 
always. 

The rule, then, as an independent one, standing by itself, must be based 
upon some extrinsic ground of "decency, morality, and policy," in Lord 
Mansfield's phrase. But why is such a person's testimony to such a fact 
indecent, immoral, or impolitic? Among several judicial efforts to supply 
an answer to this question, the following may be taken as typical: 

1874, GORDON, J., in Tioga v. S01lth Creek, i5 Pa. 433, 437: "Many reasons have been 
given for this rule. Prominent among them is the idea that the admission of sUCh testi
mony "'ould be unseemly and scandalous; and this, not so much from the fact that it 
reveals immoral conduct upon the part of the parents, as because of the effect it may 
have upon the child, who is in no fault, but who must nevertheless be the chief sufferer 
thereby. That thc parents should be pel'luitted to bastardize the child is a proposition 
which shocks our sense of right and decency." 

band and \lile competent and eompellable as 
to any lact, .. including . . . the parentage of 
such child ") ; Virginia: 18H, Bowles II. 

Bingham, 2 Munl. 442 (title depending on 
legitimacy; the answer of the husband, an 
opponent, denied legitimacy on the ground of 
non-acccss; point not decided); Wi8consin: 
1884, Mink v. State, 60 Wis. 583, 585,19 N. W. 
445 (prosecution by a married woman lor 
filiation of a bastard; wile's testimony to non
access, held inadmissible); 1885, Watts ~. 
Owens, 62 Wis. 512, 5!9, 22 N. W. 720 (same 
ruling, on an issue ol Icgitimacy); 1892, 
Shuman 11. Shuman, 83 Wis. 250, 53 N. W. 455 
(title depending on legitimacy; parents' 
statements of non-access, ex('\uded). 

IS Eng. 1860, Darcy's Infants, 11 Ir. C. L. R. 
298 (legitimacy under a will; mother's affi
davits to an illegal Roman Catholic ceremony, 
admitted); 1875, Murray v. Milner, L. R. 12 
Ch. D. 845, 849 (deceased father's statements 
in a will, as to .. my reputed son," admitted) ; 
1885, Ayleslord Peerage Case, L. R. 11 App. 
Cas. 1 (a letter ol the mother, held admis~ible, 
not as an assertion regarding legitimacy, but 
us an .. act of an important nature done by 
the mother with reference to the care, custody, 
and bringing up ol her child "); 1903, Poulett 

Peerage, App. Cas. 395 (legitimacy ol a peer
age claimant, born less than six months alter 
the marriage; the lather's testimony ol non
access belore marriage and ol separation 
shortly alter marriage upon the wile's CO'1-

fession ol pregnancy by another man belore 
marriage, admitted; the general principle 
held not to include such a case). 

Can. 1892, Mulligan II. Thompson, 23 Onto 
04 (loss ol service; rule not applicable to 
illegitimate birth as evidence ol seduction; 
commenting on Evans 11. Watt, 2 Onto 166, and 
Ryan r. Miller, 21 U. C. Q. B. 202, 22 id. 87). 

U. S. Cal. Hil9, McNamara's Estate, 
18! Cal. 82, 183 Pac. 552 (inheritance ol a 
child born during separation ol husband and 
wile; the presumption ol legitimacy here 
being not conclusive, the deceased husband's 
admissions that he was the lather were 
received); la. 1862, Niles V. Sprague, 13 10.. 
198, 207 (declarationB denying marriage, 
admitted on the facts); Pa. lS01, Com. ~. 
Stricker, 1 Browne, Appendix 47 (b8lltardy; 
mother, a married woman, may prove any
thing but non-access); S. C. 1819. Allen v. 
Hall, 2 Nott & McC. 114 (partition; parent 
admissible to disprove marriage). 

§ , 1 Cases cited ante, t 2063, note 2. 
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We learn, then, that the indecency or unseemliness lies in allowing a person 
to testify to an illicit connection, and that the immorality consists in allow
ing a parent to give testimony which will ruin his own child's legal status. 
'rh~ utterly artificial and false nature of the rule could not more forcibly ap
pear than in the inconsistency of these' ex post facto' reasons. (1) There is 
an indecency, we are told. And yet, in nine cases out of ten, the sole question 
that the wife is asked is (for example) whether her husband was in St. Louis 
from 1849 to 1853 during the time that she was in N ew York. Is this in
decent? Moreover, the very next question may be whether during that 
time she lived with the alleged adulterer; and this (b~' general concession) 
is indubitably allowable. In every sort of action whatever, a wife may 
testify to adultery or a single woman to illicit intercourse; yet the one fact 
singled out as "indecent" is the fact of non-access on the part of a husband. 
Such an inconsistency is ob\'iously untenable.:! (2) There is an immorality 
and a scandal, we are told, in allowing married parents to bastardize their 
children. And yet they may lawfully commit this same immorality by any 
sort of testimony whatever, except to the fact of non-access. They may 
testify that there was no marriage-ceremony, or that the child was born 
before marriage, or that the one party was already married to It third person, 
or their hearsay declarations (after death) to illegitimacy in general may be 
used. In all these other ways they may lawfully do the mean act of helping 
to bastardize their own children born after marriage. Where is the con
sistency here? Of what value is this conjuring phrase about" bastardizing 
the issue," if it will not do the trick more than once in a dozen times? 
Moreover, what shall be said of a system of law which, while thus rebuking 
parents who come to prove their children bastards, at the same time by its 
own inhuman prohibition (unique among civilized peoples) has refused abso
lutely to allow those parents, by any means whatever, to remove afterwards 
(by legitimation) the consequences of their original error and to give to their 
innocent children the sanction of lawful birth, a refusal which is still 
maintained in most of our jurisdictions? That the same law which harshly 
fixes the stain of bastardy as perpetually indelible should censure parents for 
the abomination of testifying to that bastardy is preposterous. 

The truth is that these high-sound ing "decencies" and "moralities" are 
mere pharisaical afterthoughts, invented to explain an otherwise incompre
hensible rule, and having no support in the established facts and policies of 
our law. There never was any true precedent for the rule; and there is just 
as little reason of policy to maintain it. 

§ 2065. Surviving Claimant's Testimony against Deceased; Oral Admis
sions of Deceased; Advancements and Bequests. Beginning with a modern 

t 1801. Rush. P.. in Com. ~. Stricker. 1 •.. and nt the same time to Bay-that~he 
Browne, Appendix 47 Pa.: "To admit Ii mar- shall not give evidence that her husband had 
ried woman, upon an inquiry into the legiti- no access to her. because the evidence would 
msey of a child born in the absence of her be indecent. seems rather mysterioWi and 
husband. to swear she hIlS lived in adultery. incomprehensible. .~ 
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Chancery ruling in England, an effort was there made to declare, by an in
flexible rule, that the testimony of a claimant on his own behalf, in support 
of a claim against a deceased person, could never of itself suffice, but must 
be corroborated by other evidence: 

1886, CHATI'ERTON, V. C., in Re Harnett, Ii L. R. Ire. 543, 547: "Look at the of 
acting on such evidence alone. A claimant, who cannot by possibility be contradicted, 
and who may be too clever and unscrupulous to break down under cross-examination, 
could put f"rward a claim founded solely on his own oath, which the judge can detect 
no reason for disregarding, and which in the absencc of such a rule he would be bound 
to act upon, the only person who could contradict it being dead. It is not a rule which 
depends on the chara(~ter of the \\;tness, but on the manifest danger which requires the 
establishment of a general rule applicable to all alike from the great difficulty or impossibility 
of detecting falsehood." 

The danger against which this rule attempts to guard is plausible, and the 
same which has led, in most States, to the absolute exclusion of such testi
mony. Butthe Clbnoxious character of that rule has been already noticed (ante, 
§ 578). It remains only to ober\'e that the present rule, though decidedly 
an improvement over the rule of exclusion, and though lacking the peculiar 
vices of the latter, is nevertheless a misguided one. In the first place, it favors 
the dead above the living, for it would rather sC'e an honest survivor unjustly 
lose his claim than an honest decedent be made unjustly to pay; yet, the 
equities being equal, the living person should rather be favored. In the 
next place, it is based on a mere contingency the contingency that the 
claim will be dishonest and that thcre will be no means of exposing its dis
honesty; and so, for the sake of defeating the dishonest man who may arise, 
the rule is willing to defeat the much more numerous honest men who are sure 
to possess just claims. Again, the rule in England was utterly inconsistent 
(until recently) with the practice in criminal cases. The mouth of the ac
cused was closed b~' law, as in civil cases that of the opponent was closed by 
death; yet no judge on this account was found to advance a rule that the 
person injured by the crime must be corroborated in order that a conviction 
might be supported. Finall~·, there is always an abstract impropriety and 
injustice in any rule which interposes a technicality to pre\'ent judicial action 
upon testimony which is in fact completel~' believed and trusted: 

1885, BRETI', M. R., in Re Garnett, L. R. 31 en. D. 1,9: "There is no sueh law. Are 
we to be told that a JX'rson whom everybody on earth would believe, who is produeed as 
a ",itness before the judge, who gives his e\ic!enee in such a way that anybody would be 
perfectly senseless who did not believe him, whose evidence the judge in fact believes to 
be absolutely true, is according to a doctrinc of the Courts of Equity not to be believed 
by the judge because he is not corroborated? The proposition sccms unreasollll.ble the 
moment it is stated. . .. The e\idence ought to be thoroughly sifted, and the mind of 
any judge who hears it ought to be first of all in n state of suspicion. Rut if in the end 
the truthfulness of the witnesses is made perfectly clear and apparent, and the tribunal 
which hIlS to act on their evidence believes them, the suggested doctrine becomes absurd. 
And what is ridiculous and absurd never is, to my mind, to be adopted either in law or 
in equity." 
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Nor did this rule ever obtain a final place in English law. It was, after 
some time, completely repudiated in England 1 and in some Courts of 
Canada; 2 although it has been preserved by the Courts of Ireland,3 and has 
been legislated into Canadian law.4 

§ 2065. 1 1852. Crouch II. Hooper. 16 
Beav. 182 (Romilly. M. R.: "In these cases. 
from the nature of the evidence given. it is 
not subject to any worldly sanction, it being 
obviously impossible that any witness should 
be convicted of perjury for speaking of what 
he remembers to have bccn said in n. conver
sation with a decen.soo person "); 1865, Grant 
II. Grant, 34 Dcav. 623. 627 (parol gift to n. 
wife, claimed by her against the executor; 
Sir J. Romilly, M. R.: "There is a rule con
stantly acted on in chambers in equity, that 
the unsupported testimony of any person on 
his own behalf cannot be safely acted on"; 
here corroboration was found); 1865. Down II. 
Ellis, 35 Beav. 578, 581 (similar ruling by same 
judge); 1873. Hill II. Wilson. L. R. 8 Ch. App. 
888, 899 (gift to the plaintiff by the decen.soo 
of money covered by a note from the plain
tiff; one judge said that the plaintiff's tes
timony. "unless corroborated, should be 
wholly disregarded "); 1875. Fowkes 11. Pascoe. 
L. R. 10 id. 343, 349 (gift claimed against a 
deceased's estate; James, L. J.: "Although 
this Court hn.s more than once said that it is 
too dangerous to rely on the mere evidence 
of 0. party interested n.s to conversations with 
a deceased persoll. yet it is legally admi98ible. 
and is not to be disregardL-d "); 1882, Re 
Finch. L. R. 23 Ch. D. 267 (similar facts; 
Jessel. M. R.: "It is the first time I have 
ever heard of such a doctrine n.s this. . . . It is 
a rule of prudence that. sitting a.~ a jury. we 
do not give credence to the unsupported 
testimony of the claimant; with 0. view. no 
doubt, of preventing perjury and with a view 
of protecting 0. dead man's estate from 
unfounded claims. It is not a rule of law. 
but it is a question to be decided by a jury" ; 
Daggallay, L. J .. speaks of it as "the general 
rule," Lindley, L. J., as "the ordinary prac
tice .•• to be very reluctant" in such cases) ; 
1883, Maddis~n II. Alderson, L. R. 8 App. Cas. 
467, 487 (Lord Dlackburn denied the existence 
of such a rule) ; 1885. Re Richardson. L. R. :m 
Ch. D. 400 (circumstances held to furnish 
conoboration); 1885, Re Garnett, L. R. 31 
App. Cn.s. I, 8 (quoted aupra); 1885, Re 
Hodgson, 31 App. Cas. 177 (Sir J. Hannen: 
"We arc of opinion that there is no rule of 
English law laying down BUch a proposition "). 

I Man. 1885. Rankin II. McKenzie. 3 Man. 
323 (creditor's claim against an estate; Hill 
II. Wilson, Eng., followed); 1906, Doidge 
II. Mimms. 13 Man. 48, 54 (" There is no dis
tinct law 'against it; the rule is one of prudence 
only"; but here it wn.s applied); N. Br. 1874, 
Ex parte Simp80n. 15 N. Br. 142, 144 (the 
uneorroLomted e,.idence of an interested per-

Bon, fixing rm estate with liability, ought to be 
"very clear and free from suspicioR "); 1880, 
Powell II. Wark, 20 N. Br. IS, 24 (there is no 
rule requiring such corroboration; but "it 
would be well if it Wer'! cnacted "); N. W. 
Telr. 1901, Blank Estate,S Terr. L. R. 230 
(the rule of corroboration held not applicablo 
in passing an administrator's account, but 
only where a claim is contested in court; 
Re Garnett and He Hodgson approved). 

• 1869. Hartford II. Power. Ir. R. 3 Eq. 602, 
(j07 (claim of loan against deceased woman's 
separate estate; Chatterton, V. C., refused 
to allow "any claim merely upon the unsup
ported evidence of the claimant"; follol\;ng 
Lord Romilly's rule); 1879, Re Doak, L. R. 
Ire. 3 Ch. D. 222 (similar); 7 id. 322, 327 
(ruling affirmed on appea\); 1886, Re Harnett. 
17 L. R. Ire. 543, 547 (rule continued, in spito 
of the English rulings). 

• CANADA: Dominion: 1903. McDonald v. 
McDonald, 33 Can. Sup. 145 (applying the 
Nova Scotia statute); 1903, Thompson v. 
Coulter. 34 Can. Sup. 261 (applying the 
Ontario statute) ; 
Alberta: St. 1910, 2d sess., c. 3, E,idence Act, 
§§ 12. 13 (lik2 Ont. Re\·. St. c. 76, § 12); 1914, 
Voyer II. Lc Page, 17 D. L. R. 476 (mortgage 
claim; Alta. Stat. 1910, c. 3, Evid. Act, § 12, 
applied); 1914, Voyer v. Le Page, 19 D. L. R. 
52 (partnership and mortgage; under E\i
dence Act, § 12, where separate transactions 
are involved, corroboration as to some only 
Buffices if it satisfies the Court of the party's 
general credibility); 1915, Drocklebank v. 
Darter. 22 D. L. R. 209 (building-contract: 
Alta. E'\id. Act, § 12 held not to require 
corroboration where the .. party's own e\i
dence" is "documentary"); 1921, Impcrial 
Dank 1l. Trusts &: Guarantee Co., 57 D. L. R. 
693 (note indorsed by the deceased: i88Ue as to 
the decellsed's waiver of notice of dishonor; 
the rule held not applicable to the· testimony 
of an employee of a bank acting all collecting 
agent) ; 
Britiah Columbia: Rev. St. 1911. c. 78. n 10, 11 (substantially like Onto R. S. C. 76. 
Ii 12, 13); 1904, Blacquierre II. Corr, 10 B. C. 
448; 1I114, Groat II. Kinnaird, 20 D. L. R. 421 
(D. C. Ev. Act, § 12, requiring corroboration, 
held not applicable to a son who was defendant 
to a counterclaim by the executors for a loan. 
unle98 the executors had made out a "prima 
facie' case 90 that the burden of proof shifted 
to the son to prove that the money received 
was a gift; per Beck, J.: "It is much to be 
regretted that such a provillion appears in our 
Evidence Act; I think it is calculated to 
produce grOM injustice in many caacs ") ; 
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In the United States, it has been introduced in a few jurisdictions by 
statute,5 not as a reproduction of a supposed English rule, but rather as 
1915, Ledingham v. Skinner, 21 D. L. R. 300 transfer, though not within the letter of the 
(claim for board and lodging furnished by statute, was within the spirit, but that the 
plaintiff's wife; the wife's testimony held not judge was at liberty to act upon the wife's 
sufficient corroboration, under B. C. R. S. 1911, uncorroborated testimony; the opinion turns 
e. 78, § 11; two judges diss.) ; in part on the burden of proof of good faith in 
Newfoundland: Consolo St. 1916, e. 91, U 13, transfers bet'l\'een relatives, on the principle of 
14 (like Onto R. S. C. 76, § § 12, 13) ; , 2504, post) ; 
Nora Scotia: Rev. St. 1900, C. 163, § 35 (quoted Prince Edward Isla7ld: St. 1889, c. 9, • 11 
ante, § 488); construed in the following cases: (like Onto Rev. St. c. 76, • 12) ; , 12 (like ib. 
1877, Chesley V. Murdock, 2 Can. Sup. 48; ,13) ; 
1879, Confederation L. Ass'n V. O'Donnell, 2 Yukon: Consol. Ord. 1914, c. 30, I 35 (like 
Russ. & C. 570, Can. Sup. Cassels' Dig. 1893, N. Se. Rev. St. 1900, C. 163, • 35). 
p. 370; 1910, Kaulbach's Estate, Moorhead v. • Federal: 1916, Bassity's Estate, U. 8. 
Kaulbach, 45 N. Sc. 02 (each fact material to Court for China. Extra-terr. Cas. 595 (U.8. 
recovery must be corroborated); 1916, St. 1900, C. 786, cited infra, under Alaska, 
Josephs v. Morton, 26 D. L. R. 433 (claim applied) ; 
against an insolvent deceased; corroboration Alaska: U. S. St. 1900, June 6, C. 786, § 823, 
required); 1917, McGuire V. McGuire, 33 Alaska Compo L. 1913, § 1655 (no claim 
D. L. R. 103, whether a sum of money handed against a decedent's estate. rejected by the 
by deceascd to D. was a gift 'causa mortis,' executor, etc., shall be allowed" except upon 
not 'inter vivos'; corroboration required for some competent or satisfactory evidence other 
the donee under R. S. 1900. C. 163. § 35) ; than the testimony of the claimant ") ; 
Ontario: Rev. St. 1914. C. 73. § 12 (in an action l/linot8: Rev. St. 1874. c. 3. t 60 (if objec-
"by or against the heirs. ncxt of kin. executors. tion is made to a claim against a decedent', 
administrators. or assigns of a dcceased person. estate." the same shall not be allowed without 
an opposite or interested party to the action other sufficient e\'idence" than the claimant's 
ehall not obtain a verdict. judgment. or decision oath to his claim in writing) ; 
therein. on his own e\idence. in respect of any Loui.!iana: St. 1906. No. 207 (" Parol evidence 
matter occurring before the death of the shall -be incompetent to prove any debt or 
deceased person. unleSB such e~idence is cor- liability upon the part of a party deceased. 
roborated by some other material e\idence ") ; except it consist of the testimony of at least 
§ i3 (" In an action by or against a lunatic so one credible witness of good moral character 
found or an inmate of a lunatic asylum, or a besides the plaintiff; or except it be to corrobo
person who from unsoundness of mind is rate a wdtten acknowledgment or promise 
incapable of giving evidence. an opposite or to pay signed by the debtor; or unless an 
interested party shall not obtain a verdict, action upon the 88Berted indebtedness shall 
judgment. or decision on his own evidence, have been brought "'ithin a delay of twelve 
unless such evidence is corroborated by some months after the decease of the debtor ") ; 
other material e\idence "); some of the cases 1920, Manion's Succession. 148 La. 98. 86 So. 
applying the statute are as follows: 1876. 667 (under St. 1906. No. 207, all parol evidence 
Birdsell v. Johnson. 24 Grant 202: 1878, is excluded, if the claim is not sucd on before 
McDonald V. McKinnon. 26 Grant 12; 1881, 12 months); 1922, Moon V. Dye. 150 La. 254, 
Halleran V. Moon, 28 Grant 319; 1886. Tucker 90 So. 639 (son's debt to mother; statute 
I). McMahon. 11 Onto 718; 1891. Radford v. applied) ; 
Macdonald, 18 Onto App. 167 (leading cas£'); New Mexico: .o\nnot. St. 1915. U 2175. 2280 
1896. Green v. McLeod. 23 Onto App. 676: (in a suit by or agllinst the heirs. etc., of .. 
1910. Schwent v. Roetter, 21 Onto L. R. 112 deceased person. "an opposite or interested 
(statute applied): 1920. Mushol v. Benjamin, party to the suit shall not obtain a verdict, 
54 D. L. R. 248 (moneys advanced to de- judgment, or decision therein. on his own 
ceased; corroborative evidence not needed for evidence, in respect to any matter occurring 
each item separately, wherethercis"anunder- before the death of the deceased person. unless 
lying connection between several items" and such evidence is corrobo;~ted by some other 
there is sufficient corroboration as to some); material evidence "); 1891, Gilderslecve II. 
1921. Capital Trust Co. t'. Fowler. 64 D. L. R. Atkinson. 6 N. M. 250. 27 Pac. 477 (eorrobo-
289 (stock bought on false representations; the ration defined; it must" of itself ••. point 
statute held not to apply to the opponent's ",ith reasonable certainty to the allegation ") ; 
answers on discovery arc used against him in 1898. Byerts V. Robinson. 9 N. M. 427. 54 Pac. 
part: Magee. J. A .• diss.); 1921. Hawley v. 932 (statute applied) ; 1904. Gillett V. Chavel. 
Hand. 64 D. L. R. 504 (action by an execution 12 N. M. 353. 78 Pac. 68 (statute applied); 
creditor of the estate of R., to set aside transfers 1910. Childers V. Hubbell. 15 N. M. 450. 110 
of stock by H. to his wife as fraudulent; held Pac. 1051 (statute applied); 1910. Radcliffe ~. 
that the ",ire's testimony in support of the Chaves. 15 N. M. 258. 110 Pac. 699 (statute 
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a half-way measure intended to answer the same purpose as the statutes 
which in other jurisdictions (ante, §§ 488, 5i8) absolutely prohibit such 

• testimony. 
In a few States a similar rule is reccgnized for proof of an oral agreement 

for an advancement or bequest by a deceased; 6 and in a few jurisdictions a 
claim against a decedent's estate cannot be sufficiently established by the 
decedent's oral admissions alone. 7 

applied) ; 1915, National Rubber Co. 1>. 
Oleson, 20 N. M. 624, 151 Pac. 695 (statute 
npplied); 1915, Union Land & G. Co. 1>. Arcc, 
21 N. M. 115, 152 Pac. 1143 (statute applied) ; 
1921, 1922, Cardoner's Est., Bujae v. Wilson, 
-N. M. ,196 Pac. 327, -N. M. .206 
Pac. 1070 (contract to carryon litigation; 
rule of Gildersleeve D. Atkinson adhered to I 
as to the suggestion above in the text, that the 
rule is unv.ise in that it prevents recovery where 
the Court "believes absolutely in the claim
ant's testimony aud feels sure that he ought 
to recover, as we feel free to say we do in this 
case," the opinion points out that the LCb.jS
lature must remedy this, .. if the rule is bad 
in policy"; statute held not applicable to 
matters occurring since the death) ; 
Oregon: Laws 1920, § 1241 (no claim against 
an executor or administrator, if rejected hy 
him, shall be allowed .. except upon some 
competent or satisfactory e\idence other than 
the testimony of the claimant "); 1904, Goltra 
v. Pentland, 45 Or. 254, 77 Pac. 129 (nature of 
the corroboration. defined); 
Virginia: Code 1919, § 6209 (" In an action 
or suit by or against a person who, from any 
cause, is incapable of testifying, or by or 
against the committee, trustee, executor, 
administrator, heir, or other representativo 
of the person so incapable of testifying, no 
judgment or decree shall be rendered in favor 
of an adverse or intere~ted party founded on 
his uncorroborated testimony; and in any 
such action or suit, if such adverse party 
testifies, aU entries, memoranda. and declara
tions by the party so incapable of testifying 
made while he was capable, relevant to the 
matter in issue, may be received as evidence ") ; 
1921, Robertson's Ex'r v. Atlantic C. R. Co .• 
129 Va. 494, 106 S. E. 521 (Code 1919, § 6209, 
requiring corroboration. does not apply to the 
testimony of an agent making a contrabt with a 
deceased person, the agent not being "an 
adverse or interested party"). 

In New lIampRhire, a statute allowing the 
Court to admit such testimony exceptionally, 
where "injustice may be done without the 
testimony," has been interpreted to mean 
that the injustice must appear from other 
evidence, i. e. a species of corroboration: 
N. H. Pub. St. 1891, e. 224, §§ 16, 17 quoted 
anU, § 488; 1919, Cobb v. Follansbee, 79 
N. H. 205, 107 Atl. 630 (reviews the entire body 
of rulings under this statute). 

In Maryland, an analogous rule require& a 
claim of contract against a deceased person to 
be established by "clear and satisfactorY 
proof from disinterested sources"; 1903, 
Duckworth ~. Duckworth, 98 Md. 92, 56 At!. 
490 (citing the prior cases, and ruling also as 
to the UMe of the deceased's admissions). 

6 Calilomia: 1917, Emerson's Estate, 175 
Cal. 724, 167 Pac. 14!) (the heirs charging a 
special administrator with a loan of $9000 by 
the deceased hi~ brother, the administrator 
testified to an oral settlement with the brother; 
held (1) that the evidence needed corrobora
tion on the present principle. and (2) that it 
was prohibited by Cal. C. C. P. § 1880, par. 3) ; 
New Jersey: 1896, Cochrane v. McEntee, 
-N. J. Eq. ,51 Atl. 2i!) (uncorroborated 
testimony of a daughter. as to a promise by her 
deceased parents to make her a bequest, held 
insufficient ., under the usual rule of a court 
of equity"; citing only Jacob's Fisher's Digest, 
p. 1504); New York: The following explana
tion has been made: 1918, McKeon v. Van 
Slyck. 223 N. Y. 398. 11!) N. E. 851 ("In 
Hamlin 1>. Ste\'ens, 177 N. Y. 39, we said that 
oral declarations of an intention to bequeath 
one's estate to IlDother ought not to be held 
sufficient basis for the finding of a contract 
unless corroborated in all SUbstantial partic
ulars by disinterested witnesses. In Ba)ing 
that. we did not mean to lay down a rule of 
law"); HIl!). Ward v. New York Life Ins. Co., 
225 N. Y. 314, 322. 122 N. E. 207 (foregoinll 
case approved): l!)l!J, Re Shel'lIlan. Re De
Yoe's Estate, 227 N. Y. 350, 125 N. E.546 
(earlier cases distinguished); 1920, Atkins 1>. 

Nelson, App. T. 184 N. Y. Suppl. 876 (fore
going cases Iloticed); 1922, Re Sullivan, Surr. 
Ct., 192 N. Y. Suppl. 318 (claim for board 
furnished to decedent; "claims of this 
eharacter must be carefully scrutinized"; 
prior rulings noticed): Tennessee: 1919, 
Gibson 1:'. Euis, 142 Tenn. 133, 218 S. W. 220 
(advancement to a legatee. claimed by her as a 
gift; rule applied to her testimony; citing 
only the erroneous statement of an i,merican 
treatise that" the English Courts" apply such a 
rule). 

7 1906, Clarke v. Robelis' Estate, 38 Colo. 
316. 87 Pac. 1077; 1918. Fce v. Wells. 65 
Colo. 348, 176 Pac. 829 (alleged parol trust of 
an insurance amount; the beneficiary's 
admissions of a trust. held not sufficient); 
1855, Wilder 1>. Franklin's Ex'r, 10 La, An. 
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§ 2065a. Industrial Patent Applicant's Claim of Prior Invention. In patent 
caWles, where an existing grant of patent is sought to be avoided by the fact of 
priority of another claimant's imention of the same thing, the assertion of the 
rival claimant that his conception and use of the invention were prior in 
time will often describe conduct and events taking place in the privacy of his 
own workshop or home. Such assertions are easy to make and hard to meet. 
Accordingly, a rule of practice has grown up in the Vnited States Patent 
Office declaring that the alleged inventor's uncorroborated testimony will 
not suffice. l But this rule has not been definitely sanctioned by the Federal 
Supreme Court.2 

Nor should it be. There can be no need for such a rule of law (ante, § 2033), 
especially where the evidence is weighed by a seasoued official acting without 
a jury. If the official does not believe the claimant's assertion, his own 
reasoning suffices to support his judgment of credibility. If he does be
lieve the assertion, he should not be hampered by a fixed rule of thumb 
interfering with that judgment. That he should be cautious in relying on 
such assertions, is unquestioned: 

279; 1883, Bodenheimer fl. Bodenheimer's ent to establish conception of the in"ention 
Ex'r, 35 La. An. 1005; 1919, Roy 11. King's or its reduction to practice"; citing prece
Estate, 55 Mont. 567, 179 Pac. 821 (action dents); 1913, Shields t .. Lees, 41 D. C. App. 
for board and lodging furnished to deceased; 236; 1920, H. C. Underwood, I!lterference 
her admissions held sufficient); 1855, Portis Practice, p. 61 ("the merc uncorroborated 
,. Hill, 14 Tex. 69. statements of an invcntor are not sufficient 

Compare thc rule in some jurisdictions to sho~' conception, disclosure, or reduction 
for the sufficiency of proof of such claims by to practicc "). 
oral admissiom oJ a tro&t (ante, § 2054, n. 4). 2 1891, Clark Thread Co. r. Willimantic 

§ 2065a. 1 1895, Hisey fl. Peters, 6 D. C. Linen Co., 140 V. S. 481 (invention said to 
App. 68 (priority of inventions; priority of have anticipated one patented in lR58; the 
conception rested "virtually upon the im- Court remarks, the only evidence as to time 
perfectly supported asscrtions of H. himself; being the inventor's own testimony, "that 
and this, according to the repeated rulings by species of evidence in cases of this kind ought 
the Commissioners of Patents, is not deemed to be received with great caution"); 1891, 
sufficient evidence of the fact of priority in a The Barbed Wire Patent, 143 U. S. 275, 284 
case of interference, and especially not where (quoted 3upra); 1917, Crone tI. Gibson Co., 
there are circumstance!; that throw doubt 2d C. C. A., 247 Fed. 503 (anticipation of 
upon the accuracy of the allegation or state- invention; .. written corroboration" as to 
ment"; citing only rulings of tho) Commis- date, not necessary); 1922, Alwstrong 11. 

sioner of Patents); 1897, Mergenthaler fl. DeForest Radio T. & T. Co., D. C. S. D. 
Scudder, D. C. 11 App. 264 (" It has been N. Y., 279 Fed. 4·15 (Mayer, D. J.: "I do 
ruled in many cases that the mere unsup- not understand that corroboration, in the 
ported evidence of the alleged im'entor on sense of full knowledge by a '\\itncss of the 
an issue of priority as to the fact of conception inventive conception and an understanding 
and the time thereof cannot be receh'ec as of the apparatus, in addition to the testimony 
sufficient proof of the fact of prior concep- of the inventor, is necessary; the question 
tion"; citing only rulings of the Commissioner always is as to what '\\ill satisfy the trier 01 
of Patents); 1908, Durkee 11. Winguist, 31 the facts"); 1922, AlIllstrong v. DeForest 
D. C. App. 248 (" It is well settled that the Radio T. & T. Co., 2d C. C. A., Fed.
uncorroborated testimony of a junior party (priority of im'ention: Manton, J.: "While 
in an 'interference' is insufficient to overcome it is true that the uncorroborated testimony 
the presumption attaching to the prior filing of an inventor is to be accepted with caution, 
date of the senior party"); 1909, Schmidt 11. yet there is no rule of law that requires the 
Clark, 32 D. C. App. 290; 1912, Huff 11. rejection of the uncorroborated testimony 
Gulick, 38 D. C. App. 334; 1913, Kitchen of an inventor as to the date of his conception; 
11. Smith, 189 Off. Gaz. 255, 39 D. C. App. 500, ... the rule as to corroboration is one of cau
Decisions Com. Pat. 1913, p. 335 (" An inven- tion and discretion, and is not a statutory 
tor's uncorroborated testimony is not suffici- provision "). 
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1891, BROWN, J., in TM Barbed Wire Patent, 143 U. S. 275, 284, 12 Sup. 443: "We 
have now to deal with certain unpatented de\;ccs, claimed to be complete anticipations 
of this patent, the existence and use of which are proven only by oral testimony. In 
,;ew of the unsatisfactory character of such testimony, arising from the forgetfulness of 
witnesses, their liability to mistakes, their proneness to recoJI-:.:1; things as the party 
calling them would have them recollect them, aside from the temptation to actual per
jury, Courts have not only imposed upon deCendants the burden of proving such devices, 
but have required that the proof shall be clear, satisfactory and beyond a reasonable 
doubt. Witnesses whose memories are prodded by the eagerness of interested parties 
to elicit testimony favorable to themselves are not usually to be depended upon for 
accurate infOl'mation. The very fact, which Courts as well as the public have not failed 
to recognize, that almost every important patent, from the cotton gin of Whitney to the 
one under consideration, has been attacked by the testimony of witnesses who imagined 
they had made similar discoveries long before the patentee had claimed to have invented 
his device, has tended to throw a certain amount of discredit upon all that class of evi
dence, and to demand that it be subjected to the closest scrutiny. Indeed, the frequency 
with which testimony is tortured, or fabricated outright, to build up the defence of a 
prior use of the thing patented, far to justify the popular impression that the inventor 
may be treated as the lawful prey of the infringer. The doctrine was laid down by this 
court in Coffin ~. Ogden, 18 Wall. 120, 124, that • the burden of proof rests upon him,' the 
defendant, , and every reasonable doubt should be resolved against bim.' " 

§ 2066. Miscellaneoull Witnessel Corroboration (Children, Chinese 
Immigrants, Aliena Naturalized, Div')rce Witnesses, Notary's Certificate, etc.). 
(1) In a few jurisdictions, a statute requires the testimony of a child to be 
corroborated.1 

(2) A Federal statute has required the testimony of Chinese, in establishing 
a right of alien re-immigration, to be corroborated by white witnesses; 2 but 

t 11066. 1 Enq.I885, St.48 & 49 Vict. c. 69, § 4 
(Quoted ante, § 2061); 1889, St. 52 & 53 Vict. 
c. 44, § 8 (offences of cruelty to children; cited 
ante, § 2061, n. 2); \904, St. 4 Edw. VII, c. 15, 
t 15 (Prevention of Cruelty to Children Act; 
similar to the preceding sct); St. 1908, 8 Edw. 
VII, c. 67, § 30 (Children Act; like St. 48 & 49 
Vict. c. 69, § 4, for offences against children). 

Can. Dom. St. 1893, c. 31, § 25, being R. S. 
1906, c. 145, Evid. Act. § 16 (child's testimony 
.. in sny legal proceeding," admissible without 
osth; quoted ante, § 488; adding, 8B psr. 2, 
., No case shall be decided upon such evidence 
alone, and such evidoMc must he corroborated 
by 80me other material evidence"); compare 
nlso ibid. Crim. C. § 1003. Quoted anie, § 2061; 
Alta. St. 1910, 2d sess., c. 3, Evidence Act. § 17 
(like Dom. Evid. Act, § 16); B. C. Rev. St. 
1911, c. 78, § 6 (like Dom. Evid. Act, § 16); 
c. 107, § 100 (contributing to a child's delin
quency; like Eng. St. 1~): }.fan. Rev. St. 
1914, c. 65, § 39 (likc Dom. Evid. Act, § 16) ; 
Scuk. Rev. St. 1920, c. 044, Evidence Act. § 36 
(like Dom. Evid. Act, § 16) : 

U. S. N. Y. C. Cr. P. 1&11. § 392 (unsuP
ported testimony in a criminal prosecution of 
a child under twelve, allowed to testify with
out an oath, iI; insufficient; quoted in full, ante, 
t 1828, n. 1). 

, u. s. St. 1892, May 5 (27 Stat. L. 25), c.60, 
6 6, Code § 3658 (dcportation of Chinesc 
laboreJ'8, unlawfully without certificate in the 
U. S.; the judge is to order deportation "unless 
he shall establish clearly •.. to the satis
faction of said United States judge, and by at 
least one credible witness other than Chinese," 
that he was a resident of the U. S. on May 5, 
1892); St. 1893, Nov. 3 (28 Stat. L. 7), c. 14, 
§ 2, Code § 3645 (a Chinese applying for re
admission as a merchant fOl'merly here" shall 
establish by the testimony of two credible 
witnesses other than Chinese" the fact of 
having conducted such business and of not 
having been a manual laborer) ; Departmental 
Rulings S. 17555, 21039 (statute construed as 
to the tenor of the required testimony); 1900, 
I.i Sing D. U. S., 180 U. S. 486, 21 Sup. 449 (stat
ute of 1893 applied) ; 1902, Quong Sue~. U. S., 
54 C. C. A. 652, 116 Fed. 316 (statute of 1892 
applied); 1904, U. S. ~. Louie Juen, 128 Fed. 
522, D. C. (Chinese witnesses suffice to prove 
prcsence as a merchant before the pasllll&e 
of St. 1892); 1915, U. S. II. Chin Sing Quong, 
D. C. N. D. N. Y., 224 Fed. 752 (under St. May 
5, 1892, c. 60, § 6,the rule requiring the testimony 
of other than Chinese witnesses does not 
expressly apply to proof of a Chinese merchant 
status before 1892 as entitling a Chinese who 
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this cannot be extended to one of Chinese parentage making proof of citizen
ship by birth.3 The policy of such race-discriminations has elsewhere been 
criticized (ante, §§ 516, 936). 

(3) For more than a century past, an alien applying for naturalization 
must provide corroboration of his own statements as to residence, and other 
facts, in the shape of two citizens of the United States.4 Experience shows 
the need of some such precaution; 5 but it may be questioned whether this is 
the soundest one. . 

(4) In dimrce, the testimony of detectives, or spies, or persons of loose 
moral character, has been said to require corroboration; 6 but this ought 
merely to be a caution of common sense which would occur to any juror. 

has never left the U. S. and is resisting depor- witnesses that the petitioner" is in every way 
tatinn. but only to one seeking re entry; but qualified" to be a citizen. testimony that he is 
the testimony of Chinese witnesses. though qualified except in that he wus active in the 
not technically requiring such corroboration. is I. W. W. is not sufficient). 
open to such credit I!.S may seem proper in each I E. o. 1899. Re Lipshitz. 97 Fed. 584. 
case). • England: 1859, Sopwith v. Sopwith, 

I 1900, U. S. D. Lee Seick, 40 C. C. A. 448, 4 Sw. & Tr. 243.245 (comments on the untrust-
100 Fed. 398 (statutory requirement of two worthiness of hired detectivcs' testimony, 
witnesses docs not apply to proof of U. S. without stating any rule); 1865. Ginger v. 
birth; Chinese tcstimony to U. S. birth of Ginger, L. R. 1 P. &: D. 37 (Lord Penzance: 
Chinese. sufficient); 1901. Woey Ho v. U. S., "It is a serious responsibility to undertake 
48 C. C. A. 705, 109 Fed. 888 (in passing on a to sepllrate man and wife on the unsupported 
claim of citizenship by one of Chinese parent- testimony of one witness [to Ildulteryj. and 
age. the Court said: "A Court is not at that a \foman. by her own admission. of loose 
liberty to arbitrarily and without reason character"). 
reject or discredit the testimony of a witness Canada: 1899, Bell v. Bell. 34 N. Br. 615. 
upon the ground that he is a Chinaman. an 622 (not elellr); 1891. Aldrich 11. Aldrich. 21 
Indian. a negro. or a white man. All people, Onto 447. 449 (one witness of loose character. 
without regard to their race, color. creed, or uncorroborated. held insufficient). 
country. whether rich or poor, stand equal be- United Slates: Del. 1912. Bancroft ~. 
fore the law"). Bancroft. 27 Del. 9. 85 Atl. 561 (construiD& 

The following ruling is therefore pre- St. 1907. e. 221, § 20 ..... 01. 24. replacing Rev. 
Ilumably discredited: 1899, Re Louie You. 97 St. 1893. C. 75. § 0); Ky. Stats. 1915. § 21111 
Fed. 580 (one of Chinese race claiming to have (quoted posl. § 2067); 1918. Wesley v. Wesley. 
been born in the U. S. and to ha .... e been absent 181 Ky. 135. 204 S. W. 165 (divorce; corrob-
sixteen years. three Chinese witnesses testi- oration of witness to adultery required. under 
fying to the petitioner's identity with the Stats. § 2119); N. J. 1921, Sargent V. Sargent. 
person pro .... ed to ha .... e be.m born here; held. 92 N. J. Eq. 703, 114 At!. 439 (" While the testi-
ne .... ertheless. that the identity must be mony of detectives. paid spies. and household 
corroborated by "some white witness. or some ser .... ants is competent. it should be scrutiniZed 
fact not depending on Chinese testi:nony "). carefully and should not be relied on unless 

For the exclusion "I Chinese witnesses in it is corroborated "); N. Y. 1839. Banta ~. 
similar cases. see an/c. § 516. Bllnta. 3 Edw. Ch. 295 (McCoun. V. C.: 

• U. S. St. 1906. June 29. § 4. Code lIU9, "The only witness to pro .... e the adultery is 
§ 3675 (petition for naturalization "shall also a common prostitute." and the decree was 
be .... erified by the affida .... its of at least two on this and other circumstances. refused); 
credible witnesses. who are citizens of the 1844. Turney D. Turney. 4 id. 566 (testimony 
U. S. "); § 3680 (similar rule for proof of to adultery from two women of loose char-
residence); 1908, In re Martorana. D. C. E. D. acter "may do when corroborated by facts 
Pa .• 159 Fed. 1010; 1908. In re Schatz. C. C. or circumstances from other witnesses." but 
Or., 161 Fed. 237 (the two witlll'sses to pro .... e at here it did not suffice); 1889. Moller 1>. Moller. 
the hearing need not be the same two witnessee 115 N. Y. 466. 468. 22 N. E. 169 ("The Courts 
named in the notice posted priOl' to the hellr- have come to regard the uncorroborated evi-
ing); 1917. U. S. 11. Gulliksen. 8th C. C. A.. dence of such witResses [prostitutes and pri-
244 Fed. 727 (naturalization; St. 1906. June ,'ate detectives] 118 insufficient to break the 
29. applied); 1921, U. S. V. Olsen. D. C. W. D. honds of matrimony"; citing the above 
Wash .• 272 Fed. 706. 719 (under U. S. St. cases); W. Va. Code 1914. C. 64. I 10. as 
1906. June 29, § 4. requiring two credible amended by St. 1915. c.73 (quoted poat.12067). 
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(5) Occasionally it is ruled that the recitals of a notary's certificate of 
acknowledgment of a deed cannot be overthrown by the grantor's uncorrob
orated assertion. 7 

(6) Sometimes it is said that a wife's testimony to the consideration of a 
parol contract for a conveyance to her from the insolvent husband must be 
corroborated in chancery.s 

(7) Here and there an odd local rule is found for some special sort of tes
timony, e. g. the party's O'ral rescission of a written contract,9 the correctness 
of a guardian's accollnt,1O the parental claim to custody of cltildren,u the 
woman plaintiff in an action for slander of chastity,12 the dying declaration 
of the woman on a charge of abortian,13 the testimony of a person professing 
to have been instigated to crime,14 the plaintiff's testimony in certain issues 
arbing as to stray animals,15 the mother's testimony on an issue of an ille
gitimate child's inlteritance,16 the accused's testimony 011 a charge of frequent-

7 lU. 1874, Russell 1>. Baptist Theol. Union, corroborated by other proof," the Court shall 
73 Ill. 337, 341 (" the mere evidence of the award the custody). 
party purporting to have made the acknowl- 12 W~. Stats. 1919, § 4569 (slander of 
ed&ment" is not sufficient to overthrow the chastity; the testimony of the plaintiff 
notary's certificate): 1892, Oliphant 1>. Lh'er- "unsupported by other e· .. idence" is not 
sedge, 142 III. 160, 169, 30 N. E. 334 (same) ; sufficient;" but must be proved by the evi-
1898, Davis 1>. Howard, 172 Ill. 340, 50 N. E. dence of at least two persons other than such 
258 (same); 1899, Su.ssenberg 1>. Huseman, person who heard and understood the lan-
182 Ill. 341, 349, 55 N. E. 346 (same); 190a, guage charged as slanderous or by admission 
Gritten 1>. Dickerson, 202 III. 372, 66 N. E. of the defendant "); lind other stlltutes cited 
1090 (" the uncorroborated testimony of the ante, § 2061, note 2. 
grantor, or party executing a deed, is not II Mo. St. 1907, p. 245, Mar. 16, R. S. 1919, 
sufficient to overcome the evidence afforded § 4034 (corroboration of the woman's dyin& 
by the officer's certificate of acknow:edg- declarations in abortion cases; cited more 
ment "); Wash. 1903, Western L. & S. Co. fully ante, § 1432); 1921, State 1>. KeUer, 
v. Waisman, 32 Wash. 644, 73 Pac. 703 (mort- 287 Mo. 124,229 S. W.203 (R. S. 1909, § 5240, 
&agor). now R. S. 1919. § 4034, applied). 

Compare here the rule for standard of proof 14 Hawaii: Rev. L. 1915, § 3684 (instiga-
(pOBt, § 2498). tion to commit an offense; the "mere testi-

s Can. 1917, Union Bank 11. Murdock, 37 mony" of the person professL-ig to have been 
D. L. R. 522, Man. (conveyance to wife in instigated, not sufficient when "not corrob-
f .. aud of creditors; the wife's testimony to orated by other evidence direct or circum-
villuable consideration, held not sufficient stantial," except when expressly otherwise 
without corroboration; reviewing prior Cana- provided). 
dian cases); U. S. 1905, Davis v. Yonge, 11 Can. Alta. St. 1913, 2d ses!., c. 27, § 4 
74'Ark. 161,85 S. W. 90, semble: 1905, Waters (dangerous animals; an order of impoundin" 
v. Merrit P. Co., 76 Ark. 252, 88 S. W. 879 may be made "upon hearing the evidence of 
(" by some other evidence of the existence of two credible witnesses other than the com-
a valid debt "). plainant, ,. where no claimant appears) ; 

g Wash. 1894, Quinn v. Parke & L. M. Co., U. S. Md. Ann. Code 1914, Art. 34, § 3 
9 Wash. 136, 37 Pac. 288 (oral rescission of a (estray animal; owner must prove title, 
written contract; the uncorroborated testi- before a justice, "by olle credible witness"). 
mony of 0. party, held not sufficient); 1904, 18 La. Rev. rh·. C. 1920, § 210 (proving 
Cooke 11. Cain, 35 id. 353, 77 Pac. 682 (oral paternal descent of unacknowledged illegitimate 
rescission; Quinn 11. P. & L. M. Co., supra, child; "the oath of the mother, Bupported by 
held 'not to establish 8 general rule). proof of the cohabitation of the reputed 

10 ~'t. Gen. L. 1917, § 3710 (guardian's father with her, Ollt of his house, is not sufficient 
account; Court shall examine the guardian to establish natural paternal descent, if the 
on oath, except when nil objection is made and mother be known as a woman of dissolute 
other evidence e.~tablishes correctness of manners," etc.). 
account). Compare the bastardy statutes ante, § 2061. 

II Ohio: Gen. Code Ann. 1921, § 8033 The following statute, now obsolete, may 
(custody of children; "upon hearing the here be noted: Eng. St. 21 Jac. I, e. 27 (if a 
testimony of either or both of such parents, bastard's mother cOllceal its death so that it 
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ing an opium den,·!7 and doubtless others will he proposed.ls Other rules 
having a similar object, but applicable in terms to specific issues, and not 
specific kinds of witnesses, have been noted (ante, §§ 2044, 2054). Both vari
eties should be compared with the rules for 7Ilea.sure of proof in certain issues 
(post, § 2498), which seek likewise to regulate belief by an artificial standard. 

None of these rules are worth while; and none need receive attention in 
any other jurisdiction than their native habitat. 

§ 2067. Uncorroborated Confession of Respondent in Divorce; (a) 
of the Rule. The ecclesiastical Courts in England administered the canon 
or church law as emanating from the continental authorities of the Catholic 
church; additionally to this, there were in local force certain constitutions 
of the legates sent to England, as well as other ecclesiastical rules provided 
by the English church authorities. Now in the general canon law, as con
tained in the Corpus Juris Canonici, consisting of papal decrees and deere
tals, and dating prior to 1400, there appears to have been no general and 
established rule declaring a confession by the respondent in divorce insuffi
cient to support a judgment.! Nor does thert! appear to have existed, in the 
local English ecclesiastical decrees or constitution5 before 1600, anything to 
that effect.2 The rule, then, as we find it later obtaining, must be regarded 

may not appear whether or not it is born alive, 
this ie to be murder, unless she prove, by one 
witne88 at least, that it was born dead) ; repealed 
by St. 43 Geo. III, e.58, § 3; commented on 
in Hawkins, PI. Cr. II, c. 46, § 43, Blackstone, 
Comm. IV, 198; 1791, Pennsylvania 11. M'Kee, 
Addis. 1,5 (statute commented on). 

17 Or. Laws 1920, § 2160 (the frequenting of 
an opium den is 'prima facie' evidence of the 
purpose of smoking; defendant's evidence 
"unsupported by other evidence" is not to 
rebut this). 

11 1921, Buncle v. Sioux City Stockyards Co., 
192 Ia. 555, 185 N. W. 139 (personal injury 
of employee; corroboration not necessary as 
matter of law; here, hernia). 

§ 2067. 1 It does not clearly appear, from 
the rescript given in Decretal. IV, 19, 5 'de 
divortiis' (dated 1187-1191), that there was 
then any rule as to the insufficiency of a con
fession in a petition for divorce ia general; it 
appears, however, that the wife was 'diligentius 
admonita' whether she had confessed adultery 
for ulterior motives; in 1091 (Decret. Pars II, 
causa 35, quo VI, can. IV, 'si duo viri') a canon 
had been made, providing for dissolution on 
the ground of consanguinity if two or three 
witnesses prove it 'vel ipsi forte confessi 
fuerint.' But in 1188-1191 (Decretal. IV, 13, 
5, 'de cognatione legali'; attributed to Pope 
Celestine III) it was ordered that a petition for 
separntion on the ground of prior consanguinity 
should not be granted "upon their confession 
alone nor upon repute of the neighborhood, 
since some persons sometimes would wish to 
collude between themselves against their 

marriage and would incline easily to a con
fession of incest"; and in 1216-1227, ib. IV,IIi, 
7, • de frigidis,' a judge is directed to grant a 
divorce for impotence after causing an inspec' 
tion, • ne id confiterentur in fraudem.' 

The modern Catholic Church procedure 
appears to have no rule about using divorce
confessions; but the institution of 'defensor 
vinculi' (Codex juris canonici Pii X, 1917, 
Canons 1586, 1968) presumably renders need
lcss any formal rule. 

2 Lindewood's Provinciale discloses nothing 
of the sort. The work RefoCll1atio Legum 
Ecclesiastiearum (Anglicanarum), which was a 
report of a committee of revision, acting under 
St. 25 H. VIn (1534) and St. 5 Edw. VI (1551), 
and was promulgated in 1552 (consulted in the 
edition of 1640), contains no trace of a divorce 
rule; of this book Sir Wm. Scott said, in 
Hutchins t>. Denzell, infra, that it was "of great 
authority" in showing the practice. Gibson, 
in his Codex Juris Ecclesiastici Anglicani (ed. 
1713, tit. 12, C. 17. p. 534), commenting on 
Canon 105 of 1603 (supra in the text) says 
that the church rule rested on the Decretal of 
Celestine III, cited as Extrav., tit. 13, C. 5 
(cited 8upra, note I), and adds: "This 
prohibition had been expl'essly renewed in the 
canons of 1597," without citation. The editor 
of '\'alco~t:s Constitutions and Canons Eccle
siastical of the Church of England (1874; at 
p. 145) in a note mentions, without citing the 
source. a constitution of 1597. reading: 'Nee 
partiuID confessioni, qUill in hls eausis eaepe 
faUax pst. temcre confidatur'; which falla 
short of the canon of 1603. 
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as founded on an ecclesiastical Jaw of specifically English origin; for after 
the time of Henry VIII no papal or continental pronouncement was of any 
validity in English ecclesia.stical Courts.3 

In 1603 and 1605, at convocations in Canterbury and York, certain con
stitutions and canons were passed by the assembled Church of England, and 
were ratified by the King; though never uy Parliament. These canons, thus 
imperfectly sanctioned, were held 4 not to bind the laity' proprio vigore' as 
to their new matter; though they did bind the clergy, and therefore presum
ably the ecclesiastical Courts within their proper jurisdiction. It is upon 
one of these canons of 1603, and upon that only, that the modern rule in 
question rests (for it cannot be doubted that the common-law Courts knew 
nothing of any such rule).:; This canon is as follows: 

1603, Canon 105, at the Convocation of Canterbury: S "Forasmuch as matrimonial 
have heen always reckoned and reputed amongst the weightiest, and therefore 

require the greater caution when they come to be handled and debated in judgment, 
especially in wherein matrimony having been in the church duly solemnized is 
required upon any suggestion or pretext whatsoever to be dissolved or annulled, We do 
strictly charge and enjoin that, in alI proceedings to divorce and nullities of matrimony, 
good circumspection and advice be used, and that the truth may (as far as it is possible) 
be sifted out by deposition of witnesses and other lawful proofs and evictions, and that 
credit be not given to the sole confession of the parties themselves, howsoever taken upon 
oath either within or without the court." 

This canon thenceforth to have been regarded as a valid rule of law 
in the ecclesiastical Courts, and received repeated application.7 

• By Rt. 25 H. VIII, c. 19, St. 35 H. VIII, 
c. 16. and St. 1 Eliz. c. 1. the existing papal 
decrees and decretals, with the English 
provincial and legatine constitutions. were 
confil med, so far as not repugnant to the 
common law and so far as they" be yet accus
tomed and used here in the Church of England." 
In the time of Edward VI, the proposed 
Reformatio (cited 8upra), of 1552, had failed to 
receive the royal The history is most 
amply given in Makower's COl1l!titutional 
History of the Church of England (Sonnen
schein's ed.), 1895, pp. 161. 366. 

• Lord Hardwicke, in Middleton 11. Croft, 
2 Stra. 1056 (1737). 

I Because they had no jurisdiction of 
divorce causae, and became no ecclesiastical 
rule had been made hinding upon the lay 
CourU!. The follo",ing case, sometimes cited 
as authority, involVes a difft'rent point and 
throw8 no light on either the common law or 
the eoc1esiastical rule: 1682, Anon., 2 Mod. 314 
(in a libel for annulment or marriage on account 
of the husband's former marriage, "they both 
appear and confess the matter, upon which a 
Bentence of divorce was to pass"; whereon a 
prohibition was asked by the children in the 
King's Bench, becauBe it was "a contrivance 
between him and his wire • • • to defeat their 
children of an estate settled upon them in 

marriage with remainders over"; and "the 
reason why a prohibition was prayed was ..• 
for that the inheritance and freehold of land 
~'ere concerned in this case"; and since tho 
spiritual Court had no jurisdiction in such 
causes, the prohibition was intimated to be 
grantable; evidently on the general principle 
of Hicks r. Hanis, 12 Mod. 35, that "if they 
encroach on the common law, though they 
hlllve original conusance, wc will prohibit" ; 
compare § 2250, post). 

• Walcott's Constitutions and Canons, p.145; 
the text is also to be found in Poynter (1824), 
Marriage and Divorce, p. 196 and App. II. 
In Ireland, Canon 53, in 1634 (quoted in Milw. 
537). followed the English canon of 1603. 

7 These reports before the 1800s are scanty: 
1792, Timmings 11. Timmings, 3 Hagg. Eccl. 
76, 77 (separation only); 1798. Williams II. 

W.'!::ams, 1 Hagg. Cons. 299, 304 (Lord 
8ton11: "Confession (here extrajudicial) is a 
speeies of evidence which, though not inad
missible, is to be regarded with Bteat distrust; 
••• [it] is received in conjunction with other 
circumstances, yet it is on all occasions to be 
mC'~t accurately weighed "); 1800, Crewe v. 
Crewe, 3 Hsgg. Eccl. 123, 131; 1816, SClSrie v. 
Price. 2 Hagg. Cons. 187, 189; 1817, Burgess 
e. Burgess, 2 Hagg. Cons. 223; 1820, Mortimer 
71. Mortimer, Z Hngg.Cons. 310, 315; 1831, Owen 

• 
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But in 1857 the ecclesiastical (prerogative) Courts were reorganized by 
statute in England, and their secular jurisdiction was transferred to the 
common-law Courts; and the question naturally then arose whether the 
rules of Evidence (including this one) of the ecclesiastical law were trans
planted into the common-law Courts along with their new jurisdiction; and, 
if not, whether there was any common-law rule requiring corroboration for 
a respondent's confession in divorce. Both these questions were immedi
ately answered in the negative: 8 

1858, COCKBURN, C .• T., in Ro~inson v. Rolnnson, 1 Sw. & Tr. 362, 365, 393 (divorce for 
adultery; Court for Divorce and Matrimonial superseding the Ecclesiastical 
Court, and including all the common law jUdges, the chancellor, and the probate judge, 
any two of them with the probate judge fonning a full Court): co As this Court is not a 
Court of ecclesiastical jurisdiction, nor bound in cases of divorce • a vinculo' by rules of 
merely ecclesiastical authority, it is at liberty to act and bound to act on any evidence, 
legally admissible, by which the fact of adultery is established; and if therefore there is 
evidence, not open to exception, of admissions of adultery by the principal respondent, 
it would be the duty of the Court to act on such admissions, although there might be a 
total absence of all other evidence to support them. No doubt the admissions of a wife 
unsupported by corroborative proof should be received with the utmost cir(.'umspection 
and caution ...• Nevertheless, if after looking at the evidence ... the Court should 
come to the conclusion, first, that the evidence is trustworthy, secondly, that it amounts 
to a clear, distinct, and unequivocal admission of adultery, we have no hesitation in 
saying that the Court ought to act upon such evidence and afford to the injured party 
the redress sought for." 

In the United States, in the few instances in which no express statute 
existed, the opposite conclusion was reached, not by deliberate decision, 
but apparently upon the tacit assumption that the statutory transfer
ence of the former jurisdiction of the ecclesiastical Courts included by 
implication this rule of evidence.9 In most jurisdictions, however, the 
same statute had in fact expressly enacted the ecclesiastical rule of 
evidence; and thus the rule was placed beyond the necessity of judicial 

t. Owen. 4 lIagg. Eccl. 261; 1841. Cobbe v. Gar
ston. Milw. 529. 537 (Ireland; a confession. plua 
a single uncorroborated witness. insufficient; 
here. in annulment on the ground of previous 
marriage); 1842. Rarrison v. Rarrison. 4 Moore 
:P. C. 96. 103 (divorce for impotence; on appeal 
from the Consistory Court. the Privy Council 
refused to declare that inspection of the person 
was essential as corroboration. and held that the 
party's refusal to allow inspectionwassufficicnt. 
the absence of collusion being clear); 1845. 
Shuldham's Divorce. 12 Cl. &: F. 363. aemble; 
1846. N overre v. N overre. 1 Rob. Eccl. 428. 
«0 (H There must be other evidence. then; 
tbough I am not aware of any case in which 
the' quantum' or description, as auxiliary to a 
confession. has been the subi ect of discussion ") ; 
1847. Tucker II. Tucker. 11 Jur. 893 ("I accede 
not only to the rule of the canon. but to the 
principle 011 "'hicb it is founded "). 

• Accord: ElI!Jland: 1858, Robinson to. 
Robinson. 1 Sw. & Tr. 362. 365.393,29 L. J. P. 
M. 178. 191 (quoted 8upra); 1865. Williams II. 
Willi!U!lB. L. R. 1 P. & D. 29 (prC(',eding case 
approved; "in each case the question will be 
whether all reasonable ground for suspicion is 
removed "); 1907. Getty v. Getty. Prob. 334 
(written confession by wife of adultery com
mitted 19 years before, not mentioning the 
name; corroboration required; the facts of 
tbis case are as odd as any modern fiction). 

Canada.: 1912. Edmonds v. Edmonds, B. C., 
1 D. L. R. 550. 

In Ontario. however. a limited legislative 
change has been made: Onto R. S. 1914, C. 148. 
137 (no marriage shall be dechu'ed void "upon 
consent of parties, admissions, or in default," 
etc.). 

II Cases ill/ra. note 10. in Maaaachuaetta, 
Minnesota. and elsewhere. 
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adoption.tO Whether it docs exist as a part of the common law, where no 
such ,,~tute obtains and no prior rulings have assumed its existence, seems 
therefore to be an arguable question. 

10 Alabama: Code 1007.13799 ("no decree 238.:lH ("When the Q\-idencQ consists cxelu
ran be rendered on the confc!I3ion of the sh'ely in sueb confessions. a total divorce will 
lJarties or either of them "); l!o!S6. King r. not be granted"); 1875. Woollolk r. Wool-
King. 28 Ala. 315. 319 (Code held to adopt in folk. 53 Ga. 661 (Code applied) : 
effect the rule of Canon 105); IS,'jS. CorD'!liul l/tnroii: Rev. L. 1915. I :l9:!5 ("no sentence 
r. Cornl'lius. :11 Ala. 479. 4s1 ; of nullity of marriage shall be pronounced 
AI<J.Ika: Compo L. l!Jl:I.11516 (like Or. Lawa I!olcly on the declarations or confessions of the 
1920. I SMI) ; parties. but the Court shall in all CBSes require 
Arizona: Hr.v. St. 1913. Ch·. C. I 3h61 ("no other satiafactory e\'idenee of the facu on 
divorre shall hI' grantl'd on the tr.Htimony of a which the alll'gation of nullity is founded ") ; 
party. unl,," the ~"me be corroboratcd hy othcr I :!931 (in dh·orce ••. the Court shall require 
e\'idenr~"); euct legal proof upon every point. notwith-
A rkanllU: Dig. 1919. t 3504 (fttatrments of standing the consent of p:utics; and the 
('om plaint arll not tl) be taken 8ft true bcca1\se admission of the rcspondent shall not be com-
of defendant's" failure to answer. or his or her petl'nt c\-idellce. exccpt to prove the original 
admimsion of thpir truth "): 1&53. Viser r. marriagc") : 
Bertrand. 14 .'rk. 267. : . .'78. 2S3 (r.onfessions. Jrl"h(): Compo St. 1919.14641 (divorce not to 
in thl' answl'r or otherwi-'e. lIot I!Ufficient f"r be grant<..od "upon the uncorroborated IItate-
any charge): li'!55. Welch r. Welch. t6 Ark. ment. admis,,;on. or te~timony of the parties"): 
;,:!7. 52~; IS57. Jacob r. Doh. 1~ Ark. 399. 410: WOS. Bell r. lIell. 15 Ida. 7. 96 Pac. 196 (the 
Ib79. Ric r. Ric. 34 .'rk. 37. 3S; ISSI. Kurtz confession of the respondent is not sufficiently 
r. Kurtz. 38 Ark. 119. 123; ISSI. Brown r. c-orroborated by the plaintiff's testimony and 
Bmwn. 38 Ark. 324. 327; I~OO. Rr.arhorough admissions: going on the language of tho 
r. Rcarboroullh. 54 Ark. 20.14 S. W. I09S; ~tatute): 1919. Piatt '. Piatt. 32 Ida. 407. 
California: C. C. P. IS72. I :.!0";9 (in di\"(lf('o 1"4 Pac. 470 (like Dell r. Dell); 
for adultery. "a confession of adultery. whl'tl:r-r llliMiII: Hev. St. 1874. c. 40.18 ("If the bill 
in or out of the pleadings. ift not of itsl'lf is taken as confessed. the Court shall procef'd 
.ufficient to justify a judgment of di\'orec"): to hear the cause by rxamination of witnessr_'I 
Civ. C .• 130 (the "uncorroborated statement. in opcn court." Rnd the Court shall in no case 
admiuion. or testimony of the parties." in grant divorce unll's8 ntisfied "that thc cause 
dh·orre. id not luffident): 1858. Conant 1'. of dh'orce has heen fully proven by reliable 
Conant. 10 Cal. 249. :l54: 1859. Daker.. \\'itnrsses"); I 9 ("No confession of the 
Haker. 13 Cal. 87. 96 ("The question ••• is defendant shall be taken as e\'idence unlP_"5 
thi.. 'Would the ('ntire testimony. confession.. the court or jury shall be satisfied that such 
and circumltancf08lt'ad the guardP.d discretion of c-onfession was made in sincerity and without 
a rPalonablp. and just man to the t'onclueion?"') : fraud or collusion to enable the complainant 
1898. AndrewlI f. Andrewt!. 120 Cal. Is... 62 to obtain a dh'orce "): 1852. Shillinger to. 
Pac. 298 (corroboration found. on the facta); Shillinger. 14 III. 147. 150 ("It would be 
19O5. Ber/Y '. Bcrry. 145 Cal. 784. 79 Pac. 531 : erroneous to grant the dccree. on taking the 
Columbia (Di.I.): Cod .. 1919. 1964 (no default bill for confessed. without any e\irlence"): 
decree "without proof": "nor ~hall any 18M. Bergen r. Bergen. 22 III. 187. 189. semhl« 
admilll.ionll containl'd in the an~wer of tho (admissions. if free from fraud or collusion. 
defendant be taken 8ft proof of the iartll mllY sume,,) ; 
charglld as the 810un;! of the appliration. hut IndiantJ: Durns' Ann. St. 1914. § 1077 ("no 
the lIame I!ball in all ca!ICS be proved by other decree shall be rendered on default without 
evidence ") ; 1001. Lenoir r. Lenoir. 24 D. C.App. proof"); 1846. McCulloch ~. McCulloch. 8 
UIO. 165 I(tho rule applied in a proceeding Dlackf. 60 (other c\;dence is necessary, under 
for annulment. where on dl'fault the plaintiff the early statute. even if the conf".I!sion"'is 
teltified by drpol!ition): 1905. Michalo- believed): 1861. Srott 1'. Scott. 11 Ind. 309. 
wi!'1 r. Michalowirz. 25 D. C. App. 484 .tmble (default or confcssion alone not IUffi
(corroboration held not I!ufficient on the facu) : cient. even under lat.er statutes declarinl mar
DekllDtJr,: Rev. St. 1915. , 3023 (no dl'Crce riage a civil contract) : 
to be Irantlld "unleas the caule ill .hown by Kan.CJI: Gen. St. 1915. § 7579 (a divorce ill 
affirmative proof 8ftide from any ·dm;u;ona not to be granted "upon the unconoborated 
on the part of the delf'ndlUlt ") : testimony of either husband or wife or both 
Gtorgia: Rev. C. IIHO. , 2949 (confessions of them"); ,7578 (admis.,iona not obtained 
of adllltfory or cruelty are insufficient •. if " by ronnivance, fraud. coercion or other im
unsupportt'd by corroborating circumstance!! pro"er means." are feceh'able): 1905. May 
and made with a view to be evidenro in the r. May. 71 Kan. 317, 80 Pac. 567 (Itatutel 
caulCI"); 1858. Buckholtl II. Duckholu. 24 Ga. ."plied) ; 
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Ktnluckll: Stats. 1915. § 2119 (no divorce lion. 16 Mich. 79 (decree cannot be entered 
petition "shall be taken for confessed. or be by consent); 1869. Dawson 11. Dawaon. IS 
sustained by the admission of the defendant Mich. 335 (statute applied) ; 
lIIone. but must be supported by other proof. Minneaola: Gen. St. 1913. § 8465 (" Divorces 
T~'o witnesses. or one and strong eorroborat- shall not be granted on the sole confessions. 
ing circumstances. shall be necessary to sus- admissions. or testimony of the parties. either 
tain the charge of adultpry I)r I!' .... dncss. The in or out of court "); 1861. True 11. True. 
credibility of good character of such witnesses 6 Minn. 458. 462 (confessior. alone. in.uffi-
must be personally known to the judge. or cient. even though no statute expressly adopts 
to the officer taking the deposition. who shall the ecclesiastical rule); 
110 eertib·. or it must be proved "); C. C. P. Mi8.uaippi: Code 1906. t 1676. Hem. 
I 422 ("The l!tntcments of a petition fl)r t 1418 (divorce bill "is not to be ,aken as 
divorce shall not bo taken as true beclIUl!e of confcssed. nor shall admissions made in the 
the defendant's f:illurc to answcr on admission answer be taken liS evidcnce"); 1839. Tewks-
of their truth; and the facts 118 to residence bury 11. Tewksbury. 4 How. 109, 112 (confell-
of the partics must be provcd by onc or more sioOl! hcre held sufficient with other evidehce) ; 
credible .",itncsses "); 1898. McCampbell 11. 1856. Armstrong 11. AJ'lllstrong. 32 Mill.l. 279. 
McCampbcll, 103 Ky. 745, 46 S. W. 18 (the 288. ,elllble (confeSl!ions alonc. insufficient): 
statutc is satisfied by testimony to the wit- Miuouri: 1858, Twyman 11. Twyman. 27 Mo. 
ncsses' good chllractcr prescnted to the judgc) ; 383 (admissions alone. insufficicnt) ; 
1908. Robards t'. Robards. Ky. • 109 Montana: Rev. C. 1921. § 10Q85 (like Cal. 
R. W. 4:!2 (McCampbell t'. McCampbell C. C. P. § 2079); 
followed) ; Nebrtuka: Rev. St. 1922. § 1550 (no decree or 
LnuUiana: 1840. Hal'lllan r. !:fcLeland, 16 La. divorcc and nullity "/lhall be made solely on 
26 (" mere acknowledgment," insufficient); the declarations, confessions. or admissions of 
1866. Weigel's Succe8llion, 18 La. An. 49. 53 thc parties"; but "other satisfactory evi-
(preceding case appro\'ed); 1887, Mack 11. dence" ehall be required) ; 
Handy, 39 La. An. 4(11, 496. 2 So. 181 (mero Neu' lIampahire: 1830, Washburn •. Wllllh-
confU!Sion is "insufficient of itself"); burn. 5 N. H. 1~5 (confessions "alone are 
Maine,: 1830, Cayford's Case. 7 Green\. 57. c1carly insufficient "); 1863, White t. White, 
61 (the mere confession of a party charged 45 N. H. 121 (same; limited here to adultery) ; 
with aduli~ry is not IlUfficient. "to prevent 1867, Burgess 11. Burgellll, 47 N. H. 395 (plea 
collusive arrangemf!nts betwecn husband and or guilty to indictment in another State for ' 
wife to obtain a divorcc"); 1834, Bradley 11. adultery. sufficient if corroborated); 
Bradley. 11 Me. 367 (rruelty; rpcord of con- NtI.l' Jer.ell: 1831. Clutch 11. Clutch. 1 N. J, 
viction. on a plea of ~l1i1ty. for assault and EQ. 474 (confellllions "are ncver held sufficient 
battery on thc wife. admitted; nothing said without strong corroborating circumstances ") ; 
as to sufficiency); 1838. Miller e. Miller, 2 N. J. EQ. 139. 142; 
Maryland: Ann. Code WH. Art. 16. § 36 (in 1866, Jones t'. Jones, 17 N. J. EQ. 351; 18iO. 
all cases uf default in divorce, "thc Court Derbye. Derby. 21 N. J. Eq. 36. 47 ("it is not 
IIhall order testimony taken and shall decide usual" to rely upon them None); 1875, '.·atr 
the CBSe upon the testimony 110 taken "): •. Tate. 26 N. J. EQ. 55 ("it is a settled rule" 
I 41 ("The admission of a respondent of the not to rely upon them alone); 1883, Summer-
facts charged .•. shall not be taken of itself bell~. Summerbell. 37 N. J. EQ. 603. 610 (" I 
as conclush'e prooC"); take the rule to be that if the proofs in a caus'! 
/oI1l3!acJauaetu: 1806. Holland e. Holland. irrespecth'e of the confellllion of the incrimin-
2 Masa. 154 (confession. "unllUpported by ated party well nigh demonstrat8 the fact fA 
other e\idence," insufficient); 1831. Billings the adultery chargcd but do not entirely satisfy 
II. Billings. 11 Pick. 461 (" the circumstances the conscienc" of the Court, the confes!ion 
here proved by other evidence than tho con- may thcn (if free from suspicion of collu~ion 
fesaions showed there could be no collusion." or durellll or improper influence or of havinr;: 
and this sufficed; the reporter'lI headnote to been prepared to furnish evidence) be p('r
this is misleading) ; mitted to decide the otherwise doubtful judg
MidliQlJn: Compo L. 1915. § 11428 ("No ment of the Court"); 1900, Perkin.~. Perkin •. 
decree of divorce shall be made IIOlely on tho 59 N. J. EQ. S15, 46 At!. 173 (applied to a 
declarations. confe8l!ions. or admissiolll of the defence of adultery eet up to the wife's applica
parties. but the Court shall reQuiro other tion for alimon)·); 1900, Weigel 1>. Weigel, 60 
evidence of the facts"); 1842. Sawyer r. Saw- N. J. Eq. 32'.01, 47 At!. 183; 1901. Kloman ~. 
yt'r. Walker Ch. 48, 51 ("other proof is KIoman. 61 N. J. EQ. 153. 49 At!. 810 (con
required in conohoration": but on a charge fewon alone, not sufficient without corrobora
other than adultery corroboration "need not tion l1li to tho act charged); 1919. Carsten r. 
00 of 110 decish'e B charactcr," where there is Carsten. 90 N. J. Eq. 181, 107 Atl. 45 (corroh
less danKer of collu~ion); IS15. Emmons 1'. oration may be by circumstances); 19:!I, 
Emmons, Walker Ch. 48, 532 (a rule of Court Stcwart to. Stp.wart, N. J. Eq. ,114 .o\tl. 
requires proof to be takl'n on a confession hy 851 (plea of guilty of adultery, in a criminal 
deCault or answer): 1867. Robinson t. Robin- case, 8uffices without corroboration) : 
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§ 2068. Same: (b) Policy of the Rule. The rule is founded on the rooted 
propensity (apparently nothing novel in our own generation) to resort to a 

NtrIJ York: C. P. A. 1920, § 1143 (annulment: 
the confession of a party is alolle insufficient: 
"other satisfactory e~;denc'.l of the factH must 
be produced "): § 1150 (divorce: if the defend
ant defaults or dop-s not deny thll allegation of 
adultery. the pluintiff "must nevert.heless 
satisfactorily preve the material allegations ") : 
1799, Doc ~. Doc, 1 John. Cas. 25 (confcssions, 
"with othp.r proof," held sufficient, by a major
ity): 1814, Betts ~. Betts, 1 Johns. Ch. 197 
(an early statute at this time required proof 
~ be taken, upon admission by defuult or 
answer: a master's report bused "almost 
wholly on proof by confession," held insuffi
~i~nt for a decree of divorce for adultery): 
1824, Barry ~. Barry, 1 lIopk. Ch. 113 (decree 
of separation, not to be found on a default 
alone): 1836, Devenbagh 11. Devenbagh, 5 
Paige 554 (statute applied, prohibiting a decree 
solely upon confessione): 1861, LYoll 11. 
Lyon, 62 Barb. 13S, 142; 
North Carolina: Con. St. 1919, § 1662 (in 
divorce for adultery, neith!'r party's admissions 
shall be received): 1849, Hansley 11. Hansley, 
10 Ired. 506, 511: 1893, Toole 11. Toole, 112 
N. C. 152, 16 S. E. 912 (effect of extrajudicial 
admissionu, considered) : 
North Dakota: Compo L. ena, § ·1400 ("No 
divorce can be ",Bated . . . upon the uncor
roborated sta~ent, admission, or testimonl' 
of the parties ") : 
Ohio: Gen. Cod. Ann. 1921, § 11988 (in divorce 
or n1imony proe!ledings, admissions obtained 
by "fraud, connivance, coercion, or other 
improper means," not to be received: a decree 
ie not to be granted "upon the testimony or 
admissions of a party unsupported by other 
evidence ") : 18311, Brainard r. Brainard. 
WriSht 354 (applying the statute): 1834. 
Bascom ~. Bascom, ib. 632: 
OklaJunna: Comp. St. 1921, § 515 (in di ... orce 
or alimony proceedingi', .. the COllrt may admit 
proof of the admissions of the partie!, . • • 
carefully eJICluding such as shall appear to have 
been obtained by connivance, fraud, coercion, 
or other improper means.. . . But no 
divorce shall be grantoo without proof") : 
OrtaoD: Laws 1920, § 880 (like Cal. C. C. P. 
12079) : 
P/ll'lnlll/l~ania: 1847, Matchin ~. Mat~.hin, 6 
Pa. St. 332, 337 (" confeseion alone," insuffi
cieftt): 1868, Wood 11. Wood, 2 Brewst. 447 
(preceding case fol1owed): 1916, Hess 11. 
Vmton Colliery Co., !55 Pa. 78, 99 Atl. 218 
(trespa!8 to property; plaintiff's original state
ment of claim, before amendment, admitted) : 
Rhode Island: Gen. L. 1909, c. 247, § 18 (no 
divorce shall be granted .. solely upon default 
nor solely upon admissio •• by the pleadings ") ; 
Routh Dakota: Rev. C. 1919, 1161 (like N. D. 
Compo L. § 4400) : 

(where defendant's answer admits the facts, 
the Court shRlI nevertheless" hear proof of the 
facts ") : 
Texas: Rev. eiv. St. 1911, § 4633 ("the decree 
of the Court shaH be rendered upon full and 
satisfactory evidence; . . . no divorce shall 
be granted upon the evidence of either husband 
or v,;fe, if there be any collusion between 
them"): 11>48, Sheffield V. Sheffield, 3 Tex. 79, 
83 (statute applied): 1855, Simmons ~. 
Simmons, 1:J Tex. 468, 473 (same): 1874, 
Mathews '. Mathews, 41 Tex. 331, 333 (same) : 
1884, Endick~. Endick, 61 Tex. 559,561 (same: 
conviction of assault and bRttery on a wife, 
upon plea of guilty, insufficient) ; 
Utah: Compo L. 1917, § 2999 ("no dec reI' of 
divorce shall be granted upon default or other
wise, except upon legal testimony taken in the 
clmse ") : 
Velillont: Gen. L. 1917, ,3558 (no marriage 
is to be declared null" solely on the declarations 
or confessions of the parties"); 1827, Gould V. 

Gould, 2 Aik. 180 (confession alone, not suffi
cient on a charge of adult€'ry); 1877, Richard
son ~. Richardson, 50 Vt. 119, 122 (statute 
applied) ; 
Virainia: Code 1919, § 5106 (in divorce, "the 
bill shaH not be taken for confellSCd, nor shall a 
divorce be glanted on the uncorroborated 
testimony of the perties or either of them; 
and • . • the cause shall be heard independ
ently of the admissiona of either party in the 
pleadings or 'ltherwise "): . 
Waahingt(Jn: R.&B.Code 1909, '985 (divorce: 
when defendant admits the aHegations or fails 
to answer, .. the COllrt shaH require proof" 
before granting a decree of divorce, ('tc.) : 
Wut Virginia: Code 1914, C. 64, , 8, all 
amended by St. 1915, C. 73 (divorce bill "shall 
not be taken for confessed," and "the cause 
ehal1 be tried and heard independently of the 
admissions of either party in the pleadings or 
oth('jwise"): Code 1914, e. 64, § 10, as 
amended by St, 1915. C. 73 ("no divorce for 
adultery shall be granted on the uncorrob
orated testimony of a prostitute 'or a '"articllpB 
criminis'): 1906, Trough O. Trough, 59 W . Va.. 
464, 53 S. E. 6J() (statute applied) : 
Wi8wnllin: Stats. 1919, § 2360i (in divorce , 

defaults, the cause must be shown" by affirma
tive proof aside from any admiBllion to the 
plaintiff on the part of the defendant"): 
WI/amino: Comp. St. 1920, § 5013 (no decree 
.. shaH be made solely on the declarations, con
fessions or admissions of the parties, but the 
Court shaH in all cases require other evidence 
in its nature corroborative of such declara
tions," etc.). 

Compare the caees cited ante, ,2046 (cor
robomtion of divorce complainant), and § 2066 
(corroboration of witnesscs of loose character. 

'J!mnusu: Shannon's Code 1916, , 4212 etc,). 
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false confession of gUilt in order to secure freedom from the marriage tie in 
cases where no legally recognized cause for its dissolution really exists: 

1738, l\lr. Thomas Oughlcn, Ordo Judicionlm, tit. 213, p. 316: "Since in our days (by 
the Devil's persuasion) a great many divorces are sought on the ground of adultery, in 
order by that prete.n that the divorced parties may be able to proct-ea to another marriage. 
and since (in order th,lS the rllore easily to obtain a divorce) the ,,;fe is used to confess the 
adultery of which she is by collusion charged, though in truth none has been committed; 
and sometimes also the husband (that he may tuke u neW wife) induces the wife by threats, 
blows, blandishments, or some other unlawful m(){le, to confess the adultery, though she 
had committed none, Therefore, to avoid and obviate this craft and fraud, the judge, in 
this class of cases. is accustomed to search out the woman's mind in private (all other 
persons, especially the husband, being withdrawn), and to examine her carefully as to 
the truth and as to the motive for such a confession, and by every lawful means and mode 
to elicit the truth; and if he finds (\faft and fraud of this sort, or even some probable sus
picion of it, he is accustomed to refuse a judgment of divorce, unless the petitioner for 
the divorce shall have proved the alleged adultery by witnesses, or at least hy vehement 
presumptive circumstances and publie repute, or othemise informed the judge's con
science (because the alleged crime may be tnle), from which the judge may believe that 
the woman's confession of the adultery has not pro<:'eeded from ('raft or fraud." 

1859, FlEW, J., in Baker v. Baker, 13 Cal. 8i. 94: "The object of the rule is t!' pre· 
vent collusion between the parties. Without some limitation of this kind it would be in 
the power of the parties to obtain a divorce in all cases. The public i3 interested in 
the marriage relation and the maintenance of its integrity, as it is the foundation of the 
social system; and the law ,,;sely requires proof of the facts alleged as the ground for 
it'! dissolution. The agreement of the parties \\;11 not answer, as then the marriage 
relation would be one only of temporary convenience. The default in the action will not 
answer, as this would only be another f01"1II for carrying out their previous agreemel'lt. 
Confessions will not answer, because they may be the result of collusion, and be untnJe 
in fact. But the public can have no interest in suppressing the tnlth; and, as a means 
of it~ ascertainment, the confessions of parties against their interests have always been 
regarded as evidence of the most important <:,haractcr." 

That such a frequency of false confession pre\'ails is indubitable. That pru
dence would require a judge always to seek such corroboration is equally 
indubitable. But it does not follow that a fixed rule of law ought to exist. 
Its behest is generally superfluous, since ordinary prudence and knowledge 
of human nature point the same warning. All the arguments generally ap
plicable against fixed rules of number or quantity (ante, § 2033) are here 
also applicable. The present rule probably does less harm than any other of 
the sort; but it belongs to a class of rules not broadly wise in principle nor 
essentially useful in practice. 

§ 2069. Same: (c) Scope of the Rule. (1) The language and the policy 
of the Canon apply to the proof of all cau::es of divorce; and, although the 
comments of Oughton are limited to the cause of adultery, the ecclesiastical 
practice seems to have followed no such limitation, nor haye the statutes or 
decisions in this country (with rare exceptions) accepted it.1 

, lI069. 1 Cases cited anU, '2067. Tho marriaoe: 1868. Hitchcox 1>. Hitchcox, 2 W. Va. 
rule. however. applies only to proof of the 435. 438 (Maxwell. J .. diss.). For the rule aa 
CllU8C for divorce. and not to proof or the lad 0/ to proor or marriage, see po~l. , 2082. 
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(2) The application of the rule to a petition for separation (divorce' a 
mensa et thoro '), and not merely to divorce in the narrower sense (' a vinculo 
matrimonii ') has sometimes been doubted; but the policy of the rule seems 
to apply alike to both.2 

(3) The language of the! Canon requires only that "credit be not gh'en to 
the sole confession" of the party; and Oughton's comment shows the proper 
construction of this to be, not that a decree may not be rendered upon the 
confession as the sole testimony to the direct fact of the charge, but that 
credit is not to be given to it for that purpose until all fear of collusion or 
duress is removed. In other words, the corroboration from other evidence 
need not directly bear upon the main fact, but need only be such as restores 
confidence in the confession itself. This is the view taken in the more careful 
rulings; 3 although ordinarily the distinction seems to have been ignored. 
As to any further detailed rules defining the nature of the corroborative evi
dence, the orthodox practice refuses properly to make any.4 

~4) That the confession is at least and always admissible, and that the rule 
merely declares it insufficient unless corroborated, is plain enough on prin
ciple; and this is generally conceded.5 Nevertheless, their inadmissibility 
has sometimes been asserted inadvertentl~· or in ambiguous language,6 and 
even deliberately; 7 and the phrasing of a statute has in some jurisdictions 
perpetuated this totally groundless rule and has forced the Courts to folIow 
it in those jurisdictions.s 

(5) The rule does not require corroboration where the confession is con-

2 1792. Timmings v. Timmings. 'Eng .• cited wanting; but here the decree Beems to havo 
ante. § 2067; 1837. Richardson v. Richardson, becn given upon the confession alone. and the 
4 Port. Ala. ,167. 477; 1\119. Bolmer v. Edsell. ruling sooms to have been upon its sufficiency); 
!l0 N. J. Eq. 299. 106 Atl. 646 (nullity; extent 1794. T-:-wksbury v. Tewksbury, 2 Dane's A hr. 
of corroboration of parties. ronsider('d). Mn~s. 310. semble (similar); 1805. Baxter v. 

a For example. in Billings D. Billings. 11 Baxter. 1 Mass. 3·16 (confession uncorrob-
Pick. 461. cited anle. § 2067. orated. held "inadmiBBible"; but here no other 

• English cases ritcd ante. § :)067. evidence was offered. and the ruling was really 
i 1814. Kent. C .• in BettB v. Betts. 1 John. upon the Bufficieney of the confession). 

Ch. 1!l7. 199 ("The confession of the accused is 7 1849. Hansley tl. Hansley, 10 Ired. N. C. 
a legitimate species of proof. which is recog- 506, 510. semble. 
nized throughout the whole law of e\idence"); 8 1837. Richardson tl. Richardson. 4 Port. 
1859. Baker v. Baker. 13 Cnl. 87.!l6 (Field. J.: Ala. 467. 477 ("Our statute has not left the 
"Having in view. then. the doctrine of the discretion to any Court to receive aid from a 
law as it existed previous to the adoption of confession "); 1847. Moyl~r v. Moyler. 11 Ala. 
the statute, and the reason of it. and regarding 620. 628; 1849. Gray v. Gray. 15 Ala. 779. 785 
the statute as merely declnratory of that doc- (the Code. cited ante. § 2067. afterwards 
trine. we are neccssarily led to the conclusion changed the law in this State): 1833-!S3·1. 
that it was never intended to cxclude entirely Brsinard v. Brainard. Bascom v. Bascr,m. 
the introduction of the confessions. hut only. Wright Oh. 354. 632; 1848. Sheffield tl. Shef
as the statute in terms purports. that upon them field. 3 Tex. 79. 83 (inadmissible. probllbly. 
the cl~cree shall not be granted ") ; 1905. under a statute requiring a decree to p~oceed 
Michalowicz tl. Michalowicz. 25 D. C. App. upon" evidence independent of the .:~ttfes-
484; 18(10. Johna D. Johns. 29 Ga. 718. 722: sion "); 1884. Endick v. Endick. 61 Tex. :;59; 
1887. Mack v. Handy. 39 La. An. 491. 496, 561; 1890. Hampton tl. Hampton. 87 Va 148, 
2 So. 181; 1877, Richardson v. Richardson. 12 S. E. 340 (exc·lut\ct\. undl'r the stntute quoted 
50 Vt. !1.9. 122. a7lte. § ~067. n. !O; displ!\~in!C Builey v. Bniley, 

e ) i!53. S('ott. J .• in Viser II. Bertrand. 14 21 Gratt. 4:1); 1906. Trou~p. II. Trou~h. 59 
AI !,. 267. 278; 1831. Vance~. Vance. 8 Greenl. W. Va. 464. 53 S. E. 630 (excluded. under the 
132 \~'mfeBBion admitted where collusion wns statute quoted antc. § 2067, n. 10). 
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!ained in a formal plea of guilty to a criminal charge, made in prior proceedings 
and admissible on the principle of § 1066, ante.9 

§ 2070. Uncorroborated Confession of Accused in Criminal Cases j (1) 
English Rule. Whether the uncorroborated confession of the accused in a 
criminal case is alone sufficient to support a conviction is a question which 
for more than a hundred years has been culpably left unsettled in English 
law. l Frcquent opportunities were presented for settling it, but they were 
not improved; and the law was left in an unfortunate state of obscurity, 
subject to much difference of opinion. 

To begin with, there is a report of a ruling in 1784 that such a confession 
sufficed; 2 but neither the report nor the ruling was treated as of final author
ity. It is fairly clear that before that time no special requirement existed, 
and that the matter was unhampered by any quantitative rule.3 But during 
the 18008 the question was frequently raised; and, while the trend of opinion 
apparently disfavored sueh a fixed rule, none of the decisions enunciated a 
clear proposition or put the matter beyond controversy.4 

9 1921, Stewart 11. Stewart, N. J. Eq. , is said by another of me, that wone is not 0. 

114 At!. 851. pregnant evidence"). 
§ 2070. 1 The principle that an extru- The civil law rule about confession throws 

judicio.! confession, without corroboration, no light on the subject, because it rested on u 
does not suffice, was an important one in tho different theory of proof; sec the eitatiolls 
Continento.! lego.! systems: 1900, Pertile, 8upra, note I, and Professor Lowell's articles 
Storia del diritto ito.liano, 2d cd., vol. VI, pt. I, OIl the Judicial Use of Torture, 11 Han ... L. 
p. 428; 1882, Esmein, Histoire de lu proc(odure Rev. 293. 
criminelle en France, 268, 278 (transl. as His- 4 1821, R.I'. Eldridge, R. & R. 440 (larceny 
tory of Continental Crimino.! Procedure, 1913, of 0. marc; whether the marc had been stolen 
in Continental Legal History Series, vol. V). or had bcen found as an estray was in issue; 
Eumples of its application may be Sf'eu in "a very full confession" was read; the ques
Feuerbach's Remarkable (German) Crimiuo.! tion was resenred "whether 0. prisoner can or 
Trio.!s (1846; tr. Dud-Gordon), passim, and ought to be convicted of a felony on his own 
in N. W. Scnior's cssay on Feuerbach, in his confession merely, without other proof of a 
Biogfaphico.! Sketches (1863). felony having been committed"; the judges 

2 1784, R. 'D. Wheeling, 1 Leach Cr. L., 4th held that there was "sufficient evidence to 
ed., 311, in note to R. 'D. Jacobs (" In the case of confirm the confession," thus not deciding the 
John Wheeling, tried before Lord Kenyon at question); 18:J2, R. v. Falkner, R. &: R. 481 
the summcr assizes at Salisbury, 1784, it was (robbery; the prosecuting witness not appear
determined that a prisoner may be convietcd ing. the confessions were used; the question 
on his own confession. when proved by legal being resenred, the judges" held the con\iction 
testimony, although it is totally uncorroborated right" ; yet here there was evidence that one 
by any other evidcnce "). defcndant .. was desirous" to prevent the 

S The plISSagcs from Lord Hale and Sir \\itness from appearing); 1823, R. 11. White, 
Edward Coke, quoted post, § 2081, are some- Rt. &: R. 509 (larceny of oats: explicit con
times cited upon the prescnt point; but it is fessions of guilt; the trio.! judge doubted abont 
obvious that they havc nothing to do with a using them, as the prosecutor .. could not 
confession rule. Whate\'cr rulc there was in establish that a felony had been committed," 
earlier times would have looked in the opposito but after admitting the confessions and rcsenr
direction, i. e. the confession would have becn ing the point, .. the judges present held the 
regarded as the strong and necessary evidence; co miction right"; from the report, however, 
for example:" 1660, Hulet's Trial, 5 How. St. it would 8cem that there was in fact sufficient 
Tr. 1179, 1195 (L. C. B. Bridgman, charging independent evidence of the loss of the oats) ; 
the jury: .. If you believe it upon these rela- 1823, R. v. Tippet, R. &: R. 509 (similar eharKe; 
tions [of witnessesl, and after his own con- on resenring the question, all the seven judiea 
fession, •.. then he is to be found guilty .•• , meeting held that there was sufficient in de
If you take it sin!:ly, if you have nothing of pendent e\idence, .. and most of the learned 
other proof. what another man says of me doth judges thought that without the owner's 
not charge me. unless therc be something of my c\idcnce the prisoner's confession was e\i
own •••• It is my duty to tell you that what dcnee upon which the jury might have con-
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The proposed rule appeared in two variations; by the one, the corrobo
rative evidence might be of any sort whatever; by the other, it must specifi
cally relate to the 'corpus delicti', i. e. the fact of injury. The latter form 
tended to prevail; but in neither form did the rule obtain a general footing. 
So far as it can be supposed to obtain at all to-day in the English and Irish 
courts,5 it is apparently restricted to the case of homicide: 

18i4, FITZGEH.U.l>, J., in R. v. Unkle,y, Jr. It 8 C. L. 50, 58: "The rule is rather one of 
judicial practice than part of the law of evidence. . . . It would perhaps at present. be 
more correct to define it thus, that a party a<:cused of homicide ought not to be convicted 
on his own confession merely, without proof of the finding of the dead body or evidence 
'aliunde' that the party alleged to have been murdered is in fact dead." 

The policy of any rule of the sort is questionable. No one doubts that the 
warning which it conveys is a proper one; but it is a warll:n-: "'hich can be 
given with equal efficacy by counselor (in a jurisdiction ,. .' ing the or
thodox function of judges) by the judge in his charge on ; "\', Common 
intelligence and caution, in the jurors' minds, will sufficiem" .1ppreciate it, 
without a laying on of the rod in the shape of a rule of law. Moreover, the 
danger which it is supposed to guard against is greatly exaggerated in com
mon thought. That danger lies wholly in a false confession of guilt. Such 
confessions, however, so far as handed down to us in the annals of our courts, 
have been exceedingly rare (ante, § 867). Such a rule might ordinarily, if 
not really needed, at least he merely superfluous. But this rule, and all such 
rules, are to-day constantly resorted to by unscrupulous counsel as mere 

victed "); 1824, Huwkins. Pleas of the Crown, the defendant here had said, "Don't be lmrd 
Bth cd., h. 2, c. 46, § 37 (" But if n ronfcssioll be on me"; taking this ns a eonfeasion, thl~ case 
voluntarily made and regularly proved on the is still inconclusive as a ruling on the present 
trial, it is sufficient, if the jury believe it to be point). The following learned writers }Jave 
true, to convict the prisoner without uny nlso expressed the opinion that no cisar 
corroborating evidence to support it"; so decision wns deducible in these rulings: 1865, 
IIlso ib. § 42, citing Hall'e case, MS., 1790, Mr. Greaves, lIote to Russell on Crimes, 4th 
"before the judges "); 1831, R. 'Il. TufT>!, cd., III, 366, 825; 1843, Profeasor Greenleaf, 
5 C. & P. 167 (Lord Lyndhurst, C. B.; IllrCeny Evidence, § 217 (" In each of the English 
of heifers; the heifer>! were not proved to be cuscs usually cited ill favor of the Sufficiency 
missed, but on the defendant's confession thut of this evidence, ther" \\'ll~ somo corroborntinp: 
he hud taken two heifers from the "World's circumstullre"). 
End Dolver," this, with evidence that the ~ 1874, R. t. Unklrs, Ir. R. 8 C. L. 50 
prosecutor's farm was the only one of the name, (unlawful disclosure by el,'ctioll agent of th,' 
wus held sufficient); 1831, R. 'Il. Edgar, note tenor of n vote; defendant's confession as to 
by Mr. Grenves to Russell on Crimes, 4th ed., the tenor of the vote held sufficient; "it is not 
Ill, 367, 825 (indictment for obtaining money opcn now to doubt thnt the mere confession of 
by falsc pretenses; Patteson. J.: .. COUld a the accuscd alone is sufficient to warrant his 
man be convicted of murder on his own conviction," but conceding the special rule of 
confession nlone, Voithout nny [other] proof of practice as to homicide; Whiteside, C. J .. 
the person being killed? I doubt it "); 1847, diss.); 1887. R. 'Il. Sullivnn, Ire., 16 Cox Cr. 
R. v. Flaherty, 2 C. & K. 782 (bigamy; the 347 (unlawful publicntion of notice of seditious 
defendant had surrendp.red himself voluntarily meeting; assuming that the nctual holding of 
lIS a felon, saying "that he had married two such a meeting was n necessary part of the 
wives, both of whom were now with him, and 'corpus delicti,' held that "nn uncorroborated 
that he could have no peace or quiet with confession is sufficient to sustnin a conviction 
them"; Pollock, C. B., held that his mere for la!ceny" or nny other crime, except homi-
confession was not sufficient): 1854, R. 11. cide); 1913, Sykes' Case, & Cr. App. 233 (mur-
Burtnn, Dears. Cr. C. 282 (cited post, § 2076: der; corroborr.tion nppnrcntly hl'ld necessnry). 
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verbal formulas with which to entrap the trial judge into an error of words in 
his charge to the jury. These capabilities of abuse make it a positive ob
struction to the course of justice. 

§ 20il. Same: (2) Rule in the United States. The conflietillg state of the 
English rulings left it open to the different Courts of this countr~' to choose 
which rule they might please. Except in a few jurisdictions,! they seem to 
have preferred, wherever the question has come up for decision, to adopt thf~ 
£Lxed rule that corroboration was necessary, chiefly moved, in all proba
bilit~·, by Professor Greenleaf's suggestion 2 that" this opinion certainly best 
accords with the humanity of the criminal code and with the great degree of 
caution applied in receiving and weighing the evidence of confessioos in 
other cases." 

In a few jurisdictions, the rule is properly not limited to evidence concern
ing the' corpus delicti'; i. e. the corroborating facts may be of any sort what
ereI', provided onl~' that they tend to produce a confidence in the truth of the 
confession: 3 

§ 2071. 1 Federal: 1858. U. S. 11. Williamll 
(quoted infra); lJaulaii: 1894, Republic 11. 

'l'okuji, 9 Haw. 548. 552 (question not de
cided) ; !tI a8sachuseU8: Corroboration flot 
neces3ary: 1862. Com. 11. Tarr, 4 All. 315, 
8,:mble (adultery); 1867, Com. v. McCann, 97 
Mass. 580, 8emble (arson); necessary: 1857, 
Com. v. Howe. 9 Gray 111l, semble (burglary) ; 
1876, Com. 11. Smith, 119 Mass. 305, 309, 31:l, 
6emble (arson); undecided: 1900. Com. v. 
Morrissey, 175 Mass. 264, 56 N. E. 285; 
North Carolina: 1797. State v. Long, 1 Hayw. 
455 [524] (" A naked confession, unattended 
with circumstances, is insufficient. . . . As 
there are no confirmatory circumstances in 
the present casc, it is better to acquit t111~ 
prisoner"); 1847, State v. Cowan, 7 Ired. 239, 
244, semble (not necessary); Philippine lsi.: 
1902, U. S. v. Sotelo. 1 P. I. 544, aemble (lar
ceny; corroboration hcre held sufficient); 
1903, U. S. v. De 1.11 Cmz, 2 P. I. 148 (robhery; 
cOFI'oboration required); 1912, U. S. to. So Fo, 
2a P. I. 379, 382 (opium offence; uncorrob
orated extrajudicial confession, held sufficient; 
citing Hopt v. Utah. 110 U. S. 574, which does 
not decide this point; ignoring U. S. II. Sotelo 
and U. S. v. De La Cruz, supra, and making 
the singular statement that .. the proposition 
is sn well settled that further eitation of author
ities is unnccessary "); 1913, U. S. 11. De los 
Santos, 24 P. I. a29. a59 (confcssion must be 
corroborated; said obiter). 

I Evidence, § 217. 
• Accord: Federal: 1858, U. S. v. Williams, 

1 Cliff. 5, 21, 26, 27 (" All that can be required 
is that there should be corroborative evidence 
tending to prove the facts embraced in tho 
eonfession"; but .. whether under any cir. 
cumstances a free and voluntary confeBBion. 
deliberately made, would be sufficient without 
corroboration, it is not neC!eBBary now to 

decidc"); 1916, BoUand t'. U. S., 4th C. C. A., 
238 Fed. 529 (knowing receipt of stolen goods) ; 
Georgia: P. C. 1910, § 1031 ("A confession 
alone. uncorroborated by other evidence, will 
not justify a conviction "); 1871, Murray v. 
State, 43 Ga. 256 (arson); 1872, Holsenbake v. 
SUIte. 45 Ga. 43, 56 (murder; under the Code. 
.. we do not feel authorized to draw any line; 
the confession must be corroborated, but how 
far lind in what particulars is not said; . . . 
each case must stand on its own footing. ~he 
jury being the judges "); 1876. Crowder v. 
State. 56 Ga. 44 (aiding an escape; corrobo
ration found); 1876, Williams v. State, 67 
Ga. 478 (murder; same); 1879. Daniel r. 
State, 63 Ga. 3.39 (same); 1880, Paul v. State, 
65 Ga. 152 (same); 1882, Williams •• State. 
69 Ga. 11, 34 (same); 1883, Anderson t'. 
State. 72 Ga. 98, 105 (salfle); 1888. Burger 1'. 

State, 81 Ga. 196, 6 S. E. 282 (corroboration 
found); 1893, Schaefer v. State. 93 Ga. 177. 
18 S. E. 552 (murder; same; compare tlU' 
later Cll.Be8 cited in thc next note); 1909. 
Milner v. State, 7 Ga. App. 82. 06 S. Eo 21;0; 
1910. Huey t'. State, 7 Ga. App. :J98, 66 S. Eo 
1023 (lIssault with intcnt to rllpe); Illinois: 
1856, Bergen v. Pcople, 17 III. 426 (incest; 
rule restricted to felonies; hut compare tim 
later cascs cited in the next note); Indiana: 
Burns Ann. St. 1914. § 2115 (" A confession 
made under inducements is not sufficient to 
warrant Il conviction without eorroborating 
evidcnce "); Kansas: 1\105. Stnte v. Kesnl'r. 
72 Kan. 87. 82 Pac. 7~0; 1913, Rtate t'. Card· 
well, 90 Kan. 606, 135 Pac. 597. 8,mble (rap" 
under age); New J,'Tsey: 1818. State v. Aaron. 
1 South. 232. 239, 244 (murder; confession 
of a child, held not sufficient without Rome cor
roboration); 1828, State v. Guild. 10 N. J. L 
163 (not deciding thc point, but holding that 
the corrolJOration n .... d only involve (\ny cir-
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1856, SKIm:EH, J., in Bergen v. People, 17 Ill. 426, required "some proof t.'lat a crime 
had been conunitted, or of eircumstances corroborating and fortifying the confession; 
•.. proof of any number of these facts and eirelUJlstanees consistent with the truth of 
the confession, or which the confession has k.J to the discovery of, and which would not 
probably have existed had not the crime been committed, n~essarily corroborate it; ... 
the corroborating fact or fllel<; in proof nL'C<i not nccessarily, independent of the confession, 
tend to prove the • corpus delicti.''' 

But in most jurisdictions the stricter form of rule is taken, and the evidence 
must concerll the' corpus delicti': 4 

cumstances "such Ill! serve to strengthen it, Ark. 343, 127 S. W. 745 (forgery); 1913, 
. . . to impress a jury with u belief in its Greenwood v. State, 107 Ark. 568, 156 S. W. 
truth") ; Hll:!, State lJ. Kwiatkowski, 83 427; 1914, RUBBell v. State, 112 Ark. 282, 166 
N. J. L. 650, 85 Atl. :!OU; North Dakota: Camp. S. \V. 540 (elUbezzlement); 1918, Lind v. 
L. 1913, § 1).159 (" No person cnn be convicted of State, la7 Ark. 92, 207 S. W. 47 (seduction; 
murder or manslaughter or of uiding suicide, the womnn's testimony may serve as corrobo-
unless the death of the person alleged to have ration) ; 
been killed and the ftlct of the killing by the California: 1867, People v. Joncs, 31 Cal. 565 
accused us alleged, tlrll each estahlished u.s (for felonies; here robbery); 18i5, Peoplr 11. 

independent facts; the former by direct proof Thrall, 50 Cal. 415 (robbery); 1913, Peoplo 
and the latter beyond u reasonable doubt; 11. Frey, 165 Cal. 140, 131 Pac. 127; 1914, 
but ill no CMe upon II plea of not guilty, shall People v. Ford, 25 Cal. App. 388, 143 Puc. 1075 
the confession or admission of the IIccused, in (murder; but why docs an Appellate Court 
writing or otherwise, be admissible to establish cite six cases from another Supreme Court on 
the deuth of the person alleged to have been this point, ignoring its own?) ; 
killed"); Oreoon: 1!J0-1. ::;tate v. Rogoway,45 Florida: 1894, Lambright v. State, 34 Fla. 
Or. 601, 78 Pac. 987, 81 Pac. 2a4 (rule ill U. S. 564, fi75, 16 So. 58:! (murder); 1897, Holland 
v. Williams approved); Rhode Island: 1899, v. St .. co, 39 Flu. 178, 22 So. 298; 1903, Mitchell 
State v. Jacobs, 21 R. I. 259. 43 Atl. 31 (tho v. State, 45 Fla. 76,33 So. 1009 ('corpus delicti' 
other evidence need lIot prove the crime inde- lIIust include the criminal agency) ; 
pendently of the confession); Vermont: 1904, GefJ:,(Iia: 18118, Wimberly v. State, 105 Ga. 
Stute v. lllay, i7 Vt. 56, 58 Atl. i94 (larceny); 188, 31 S. E. 1G2; 1898, Davis v. Stute, 105 
Washinoton: R. & B. Codo 1.1119, § 2151 (" A Ga. 80S, 32 S. E. 158, semble (some evidence of 
confession made under inducement is not suIR- 'corpus delicti' needed); 1903, Bines v. 
cient to warrant u conviction without corroh- Stllte, 118 Gn. 320, 45 S. E. 3i6 (arson; th:-
orating testimony"). evidence other than the confession must show 

4 Accord: Federal: 1918, Dueche 11. U. S., the burning to hUYe been felonious); 1904, 
2d C. C. A., 250 Fed. 566. 5il (eollspiracy to Joiner v. State, 119 Ga. 315, 46 S. E. 412 
injuro vessels); (wife-beating; corroboration found); 1904, 
Alabama: 1860, Mose v. Stute, 36 Ala. 211, Owen v. State, 119 Ga. 304, 46 S. E. 433 
231 (murder; "the • corpus delicti' being other- (larceny); 1904, Morgan 11. State, 120 
"ise estublished," confession suffices, if sutis- Ga. 499, 48 S. E. 238 (arson); 1921, Lang-
fuetorily proved); 1876, Matthows v. Stute, ston v. State, 151 Ga. 388,- 106 S. E. 903 
55 Ala. 187, 194 (rape; rule, as stated. confined (murder); 
to Celony); 1877, Johnson v. State, 59 id. 37 Illinoi8: 18i9, May v. People, 92 III. 343, 345. 
(larceny; extrajudicial confession, "not cor- semble (larceny); 1882, Williams v. Peopie, 
roborated by independent evidence of tho 101 Ill. 382, 386 (receiving stolen goods); 
'corpus delicti,'" insufficient); 188·1, Winslow 1886, Andrews v. People, 117 Ill. 195, 202, 7 
11. State, i6 Alu. 42. 47 (arson; general prin- N. E. 265 (similar); 1895, Bartley v. People, 
ciple affirmed); 1893, Ryan v. State, 100 Ala. 156 Ill. 234, 40 N. E. 831, semble; 1895, 
94, 14 So. 868 (larceny; general principle Campbell v. People, 159 Ill. 9, 42 N. E. 123: 
uffirmed): 1902, Hall v. State, 134 Ala. 90, 1896, Gore v. People, 162 Ill. 259, 44 N. E. 500: 
32 So. 760: 1902, Johnson v. People. 19i 111. 48, 64 N. E. 
Arkanstl8: Dig. 1919, § 3182 (if not mado in 286 (Gore v. People approved): 1914, People 
open court, not suffident " unless accompanied 11. Harrison, 261 III. 517, 104 N. E. 259 (a 
with other proof that such offenso was com- quibble over the instructions) ; 
mitted"); 1884, Melton v. State, 43 Ark. 367, Indiana: 1904, Griffiths v. State, 163 Ind. 
semble (murder): 1905, Misenheimer II. Stute, 555, 72 N. E. 563 (corroboration defined); 
73 Ark. 407, 84 S. W. 494 (rape; New York 1909, Stricklund v. Stat!', 171 Ind. 642. 87 
rulo followed); 1905, Hubbarcl 11. State, 77 N. E. 12; 1911, Measel v. Stutl', 176 Ind. 214, 
Ark. 126, 91 S. W. 11 (murder; foregoing 95 N. E. 5115 (stuting the rule in a peculiar 
caso approved): 1910, Harshaw v. State, 94 form, not noting tho real point of distinction); 
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1876, BRICKELL, C. J., in j/attheU'8 v. State, 55 Ala. 187, 194: "E,,;de'I1ce of facts and 
circumstances attending the particular offense, and usually attending the commission of 
similar offenses, or of facts to the discovery of which the confession has led, and which 
would not probably have existed if the offense had not been committed, or of facts ha\;ng 
a just tendency to lead the mind to the conclusion that the offense has been committed, 
would be admissible to corroborate the confession." 

1921, Gaines IJ. St.ate. Ind. • 132 N. E. 999 (obtaining mOlley by a worthless check; 
580 (burglary) ; prior cases collected); 1911. People 11. Lapidus. 
Indian Teo..-itory: 1906. LeCtridge IJ. U. S.. 167 Mich. 53. 132 ~;. W. 470; 
6 Ind. T. 30:;. 97 S. W. 1018 (homicide; some Minneliola: Gen. St. 1913. § 8462 (a confession 
evidence oC the • corpus delicti' is needed) ; is not "sufficient to warrant his conviction. 
Iowa: Code 1897. § 5491. Compo C. '.919. § 9475 without evidence that the offence charged 
("The confession of the deCenciant. unless has been committed "); § 8741 (gambling 
made in open court. will not warrant a convie- offences; conviction may be had" on his own 
tion unless accompanied with other prooC that confession out oC court "); 1860, State V. 

the offense was committed "); 1865. State 11. Laliyer. 4 Minn. 368, 375 (murder); 188:!, 
Turner. 19 Ia. 145 (under the Code); 1878. State 11. Grear. 29 Minn. 221. 222, 13 N. W. 
State ll. Knowles, 48 Ia. 598 (here held not a 140 (assault); 1!J22, State V. Wylie. Minn. 
conCession); 1879, State V. Feltcs, 51 Ia. 495, • 186 N. W. i07 (Ia.ceny) ; 
CiOl. 1 N. W. 755 (murder); 1880. State ll. Mis8i.!8ippi: 1853. StringCellow 11. State. 26 
Dubois, 54 Ia. 363. 6 N. W. 571) (larceny); Miss. 157. 163 (murder; restricting the rule 
1905. State 11. V{estcott, 130 Ia. 1, 104 N. W. to "capital felonies"); 1856. Brown V. State, 
341 (murder; rule of the statute applied and 32 Miss. 433, 450 (murder; preceding case 
developed); 1920, State V. Cook. 188 Ia. 655. cited); 1857. Sam to. State. 33 Miss. 347. 352 
176 N. W. 674 (attempt to break and enter; (arson; general principle affiI'med); 1867, 
a fantastic applicntion oC the rule, tending Jenkins v. State, 41 Miss. 583 (larceny; same); 
to dishearten police officers and encournge 1870. Pitts ll. State. 43 Miss. 472. 481 (murder; 
thieves) ; Bame) ; 
Kenttu:ky: C. Cr. Pro 1895, § 240 (00 A conCcs- Missouri: 1849. Robinson II. State. 12 Mo. 
Bian of the deCendnnt. unless made jn open 592. 596 (larceny); 1859. State V. Lamb. 28 
court. "ill not warrant a conviction. unless Mo. 218. 229. semble (murder); 1867, State v. 
accompanied "ith other prooC that Huch an Scott, 39 Mo. 424, 425 (robbery); 187·1, State 
offense was committed "); 1872, Cunningham 1>. Gel'man, 54 Mo. 526, 529 (murder); 1881, 
1>, Com., 9 Bush 149, 152 (murder; the Code State V. Patterson. 73 Mo. 695, i08 (murder) ; 
held to imply co,.oboration by evidence tend- 1883. Statc v. Dickson. 78 Mo. 438, 447 (mur
ing to connect the accused); 1887. Patterson der); 1903, State V. Coats, 174 Mo. 391l, 74 
11. Com., 86 Ky. 313, 320, 5 S. W. 387 (murder; S. W. 864 (the' corpus delicti' need not be 
preceding construction disapproved); 1891, 00 absolutely proven. independent oC the confes
Wigginton v. Com .• 92 Ky. 282. 289. 17 S. W. sion"); 1904. State v. Knowles. 185 Mo. 141. 
634 (murder; thc construrtion in the Cunning- 83 S. W. 1083 (embezzlement); 
ham cllse definitely repudiated); 1897. Dugnn Montana: 1871. Terr. V. MeClin, 1 Mont. 
v. Com .• 102 Ky. 241. 43 S. W. 418 (declaring 394,398 (burglary); 
the Cunningham case overruled) ; 1901. Gilbert Nebraska: 1880, Priest v. State, 10 Nebr. 393, 
1>. Corn .• III Ky. 793,64 S. W. 846 (a conCrssion 399. 6 N. W. 468 (murder); 1885, Smith V. 

needs no corroboration. iC the' corpus delicti , is State. 17 Nebr. 358, 361. 22 N. W. 780 (lar
otherwise evidenced); 1(01), Polson V. Com.. ccny); 1899, SumvlIn V. State. 58 Nebr. 796, 
- Ky. '. lOS S. W. 844 (rule as to instruc- 79 N. W. 721; ]{J05, Blacker V. State. 7~ Nebr. 
tions. stated); 1!J11, Higgins v. Com .. 142 Ky. 671, 105 N. W. 302 (forgery); 
647, 134 S. W. 1135 (lIllirder; Patterson 1>. Nevada: 1905, Re Kelly, 28 Nev. 4!Jl, 83 Pac. 
Com. followed); 1913. Lee V. Com .• 155 Ky. 62, 223 (rape); . . 
159 S. W. 648 (burglary; instruction not needed New York: 18.16, People r. Hennessey, 15 
where the • corpus delicti' is independently Wend. 147, semble (embezzlement); 1836, 
proved); 1915. Clary 11. Com .• 163 Ky. 4R, People V. Badgley, 16 N. Y. 53, 57 (forgery) ; 
t73 S. W. 171 (embez1llement); 1!l1i, Frierson 1855, Pl'ople V. Porter. 2 Park. Cr. C. 14 
r Com .• 175 Ky. 684. 194 S. W. 914 (rape (blasphemy); 1859, U. S. 11. Mulvaney, 4 
under age); 1921, Bruce V. Com .• 191 Ky. 846, Park. Cr. C. 164 (opening n letter beCore deliv
;~32 S. W. 63 (larceny; conCessions held not ery); C. Cr. P. 1881. § 395 (a confession is 
corroborated); 1921. Com. 1>. Stitcs, 190 Ky. inBuffieient "without ndditional prooC that 
402, 227 S. W. 574 (incest; instructbn held the crime charged has been committed ") ; 
not proper on the fnets) ; 1886, People v. ,Jaehne, 103 N. Y. 182. 199 
Michioan: 1882, People 11. Lnne. 49 Mich. (nny circumstances which are" calculated to 
340, 13 N. W. 622 (attempt to murder); 1 !JOS. suggest the commission of crime" BUffice; 
People_I), Ranney, 153 Mich. 2!J3, 116 N. W. though 8C7l1ble they do not touch tho 'corpus 
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No further detailed rules as to the nature or the corroborative evidence 
seem to have been attempted,5 

As to the application of the rule, it remains only to note that it has or course 
no bearing upon an infra-judicial confession, which is in effect a plea of guilty.s 

§ 2072. Same: (3) Definition of Corpus Delicti. The meaning of the ph::-ase 
, corpus delicti' 1 has been the subject of much loose judicial comment, and an 
apparent sanction has often been given to an unjustifiably broad meaning. It 
is dear that an analysis of ev'!ry crime, with reference to this element of it, 
reveals three component parts, first, the occurrence of the specific kind of in
jury or loss (as, in homicide, a person deceased; in arson, a house burnt; in 
larceny, property missing); ~econdly, somebtidy's criminality as the source of 
the loss, these two together involving the commission of a crime by some
body; and, thirdly, the accused's identity as the doer of this crime. 

(1) Now, the term' corpus delicti' seems in its orthodox sense to signify 
merely the first of these elements, namely, the fuct of the .~pecific l08S or in
jury slutaincd: 
delicti '); 1888, People 1). Deacons, 109 N. Y. judgce); 1918, Henry v. State, 14 Okl. Cr. 189, 
374, 377, 16 N. E. i76 ("Tho meaning of the 169 Pac. 658 (salc of official civil eervice eJl'ami-
Code is that there must be some other ~vidence nation papers); 1921, State v. Weston, Or. 
of the 'corpus delicti' besidcs the confession "); • 201 Pac. 1083 (murder). Conlra, Ilemble: 
1903, People V. White, 176 N. Y. 331. 68 1884. Melton v. State, 43 Ark. 367. 370. 
N. E. 630 (statute applied); 1915, People V. Conversely, a confession duly corroborated 
Roach, 215 N. Y. 592, 600, 109 N. E. 618 may serve as sufficient, under § 2059, ante, 
(murder; confession held conoborated); to corroborate an accomplice: 1893, Schmfer 
Ohio: 1872, Blackburn V. State, 23 Oh. St. 146. tl. State, 93 Ga. 177, 18 S. E. 552; 1887, Pat-
149, 164 (homicide); terson 11. Corn., 86 Ky. 3n:, 320. 
Oklahoma: 1909, Shires 11. Staf.e, 2 Oklo Cr. 89, G And this should include a confession to a 
99 Pac. 1100; committing magu!rate: 1876, Matthews 11. 

Oregon: Laws 1920, § 1537 (a confession ie State, 55 Ala. 187, 190, 8emble; 1859, State 11. 

insufficient "without some other proof that Lamb, 28 Mo. 218, 230; 1847, State 1'. Cowan. 
the crime was committed"); 1909, State v. 7 Ired. N. C. 239, 244. In Messel v. State, 176 
Brinkley, 55 Or. 134, 105 Pac. 708 (larceny; Ind. 214, 95 N. E. 565 (1911), the opinion 
Ilemble, other admissions of the accused may nee~IY hesitates by stating that this" seems 
IlUffice as evidence to, corroborate the eon- to be ' thus. 
fession) ; But of course the rule mel! docs not apply 
Pent/,811loania: 1882, Gray 1). C'lm., 101 Pa. to a commiUing magistrate's action: 1909, 
380,386 (homicide); Lundstrom 11. State, 140 Wis. 141, 121 N. W. 
Porto Rico: 19n, People V. Rosad·), 17 P. R. 883 (not decided). 
417 (murder; P. C. § 206 cited) ; In the Philippine [slanda a special inter-
Soulh Carolina: 1852, State 11. V'ligneur. 5 pretation is ·.,laced on a plea of guilty at the 
Rich. L. 391, 401 (not clear) ; preliminary inquiry; 1905, U. S. 11. Tolosa, 5 
Tezas: 1854, Jones 11. State, 13 Tex. 168, 177; P. I. 616; 1906, U. S. v. Jose, 6 P. 1.211.. 
in this State the rule's application seems to The rule at large has been erroneously said 
have been supplanted by the other rules about to apply to the admi!lSions of a plaintiff suing 
'corpus delicti' (po,:, § 2182) and confessions for a defamatory'charge of crime: 1876, Georgia 
(ante, § 831); 1912, Harris V. State, 64 Tex. 17. Kepford, 45 la. 48, 52. 
Cr. 594, 1448. W. !l32 (" the confession may be For the rule in treaaon, where a confession 
used to &.!.fthe proof of the' corpus delicti' ") ; in open court dispenses with the two wit.nesses, 
Wasiington: 1906, State 1). Marselle, 43 Wash. lIee ante, § 2038. ' 
273,86 Pac. 586 (rape; here the rule is pedanti- § 1072. 1 "The term • corpus delicti' first 
cally applied). appears in Farinacius, Qu~8tiones, 1, 6" 

& The testimony of an accumplice may (Pertile, Storia del diritto itali!Ulo, 2d ed., 
suffice: 1921, ParsOJllj 1). State, Ind. , 1900, vdl. VI, pt. 2, p. 144); compare the 
131 N. E. 382 (knowing receipt of stolen quotations in Esmein (1882), Hist. de la 
goods); 1887, Patterson 11. Com., 86 Ky. 313, procMure criminelle, 267 (translated as 
320, 5 S. W. 387; 1822, Pcople V. Joyce, 233 History of Continental Criminal Procedure, in 
N. Y. 61, 134 N. E. 836 (murder; per two the Continental Legal History Series). 

410 



• 

. 

§§ 203~20751 ~REQUIRED NUMBERS OF \l'ITNESSES § 2072 

1705, Captain Green'8 TriIll, 14 How. St. Tr. 1199, 1246; piracy; the ship said to have 
been :;eized was not shown to be missing. Cou7I8el for defence: "By the 'corpus delicti,' 
subject of the crime, is not meant that the subject of the crime must be so el\"Ulnt as to 
fall under the senses, but. that the loss sustained is felt and known. As for example, in 
the crime of murder, though the body cannot be reached, y('t the particular loss is k:rlOWllj 
it is notorious the queen wants a subject, friends want a l'eIation whom they can point 
out; in piracy and rubbery, merchants want their ships and goodsj so that the loss is f€lt 
and known, though 'de facto' the subject cannot be pointed out .••. And this is the 
true meaning of what is 'corpus delicti,' the subject of the crime." 

1879, BARRE'IT, J., in ,C)tate v. Potter, 52 Vt. 33, 39: "The idea ADd the rule is ••. 
that a person should not be convicted of having killed a person until it was proved that 
that person ill in fact dead. When that is made out, the' corpus delicti' is mede out, -
that i3, the subject-matter of the alleged crime, namely, a person dead." 

This, too, is 'a priori' the more natural meaning; for the contrast between 
the first and the other elements is what is emphasized by the rule; i. e. it 
warns us to be ca.i.ltious in c':JIlvicting, since it may subsequently appear that 
no one has sustained any loss at alli for example, a man has disappeared, 
but perhaps he may later reappear alive. To find that he is in truth dead, 
yet not by criminal violence i. e. to find the second element lacking, is not 
the discovery against which the rule is designed to warn and protect us. 

(2) Dut by most judges the term is made to include the second element 
also: 2 

1850, SHAW, C. J., in Cmn. v. Webster, Mass., Bemis' Rep. 473: "In a charge of 
criminal homicide, it is necessary in the first place by fuI! and substantial evidence to 
establish what is technically called the 'corpus delicti', the actual offence committed j 
that is, that the person alleged to be dead is in fact so; that he came to his death by 
violence and under such circumstances as to exclude the supposition of a death by 
accident or suicide and warranting the conclusion that such death was inflicted by a 
human agent; leaving the question who that guilty agent is to after consideration." 

len, CHURCH, C. J., in People v. Ber.neU, 49 N. Y. 137,143: "The 'corpus delicti' has 
two components, viz., Death as the and the criminal agency of another as the 
mean." 

This broader (orm makes the rule much more difficult for the jury to apply 
amid a complex mass of evidence, and tends to reduce the rule to a jUt!~liIlg
formula. 

(3) A third view, indeed, too absurd to be argued with, hilS occasionaIl~' 
been advanced, at least by counsel, namely, that the' corpus delicti' includes 
the third element also, i. e. the acCWIed's identity or agency us the criminl1l. -By. this view, the term 'corpus delicti' would be synonymous with the whole 

t So also :_1910, Ausmus fl. PeopTe, 47 Colo. {Olm "death by the agency oC another," i. e. 
167. 107 Pac. 204 (~~ating also but ll(;cdefinitely not necessarily by a criminal act, but me.ely 
approving the orthodox rule); 192], State II. a death other than by the operation oC disease 
James, N. J. L. ,114 Atl. 553; 1907. or other natu:al force. A loose reading DC this 
State fl. Pienick, 46 Wash. 523, 90 Pac. 645; oriKina\ phrasing, which probably belongs 
1917, State 11. Gray, 95 Wash. 279, 167 Pac. under the first fonn, led tc the second Corm 
951 (liquor prescriptions): 19]3, State II. quoted above; the original phrasing maybe seen 
Merrill, 72 W. Va. 500, 78 S. E. 699 (infanticide). in the follol\ing opinions: 1858, Clifford, J., in 

Thi! is the common phrasing or this second U.S.fI.Williams, 1 Cliff. 5,25: 1871,Chri!~aD,J., 
foull. But origina\ly it appeal'!j merely in the in Smith v. Com., 21 Gmtt., Va. 809, 813. 
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of the charge, and the rule would require that the whole be evidenced in all 
three elements independently of the conression.~ 

To illustrate the different definitions by the various crimes, it would 
follow, under the orthodox definition, that in homicide the fact or death, 
wJ-'"!ther or not feloniously caused. is the' corpus delicti'; 4 in arson, the 
fact of burning, whether or not. wilful; 5 and in false representations, the 
fact of the acting in reliance upon representations, whether or not they 
were false.6 

§ 2073. : (4) Order and Sufficiency of Evidence of Corpus Delicti. 
(a) That the evidence of the '~orpus delicti' should be put in before a confes
sion is certainly good practice, and is occasionally said to be the rule; 1 but the 

S Repudiating thiq definitioD.: 1911. Messel anything mo~e. ~" complete the charge. was the 
~. State. 176 Ind. 214. 95 N. E. 565 (rape undcT dcfendant's agency; the idcntity of the hogs 
age); 1917. State ~. Schyhart. Mo. • 19!1 taken by delendant was part of this third 
S. W. 205 (killing cattle). element); 1921. State v. Cristani. 192 Ia. 615. 

t Accord: 1908. State v. Gebbia. 121 La. 181' N. W. 112; 1922. Meyers v. Com .• 1114 Ky. 
1083. 47 So. 32 (fact of death is the' corpus 523.240 S. W. 71; 1915. State v. McLarne. 128 
delirti'). Contra: 1918. People ~. Pretswell. Minn. 163. 150 N. W. 787; 1915. State v. Cox. 
202 i\Iich. 1. 167 N. W. 1000 (death by an 264 Mo. 408. 175 S. W. 50; 1920. State v. 
automobile); 1904. State ~. Knapp. 70 Oh. Adkins. Mo. • 222 S. W. 431; 1916. 
380. 71 N. E. 705 (hili the term does not State v. Maranda. 114 Oh. 364. 114 N. E. 1038; 
include the precise mode of death as charged, 1916, State v. Brown. 103 S. C. 437, 88 S. E. 21. 

here, by strangulation); 1921, State v. e 1876. State v. Lc"is. 45 Ia. 20; 1908, 
Weston, 102 Or. 102. 201 Pac. 108.1 (murder); Peopie v. Ranney. 153 Mich. 296. 116 N.W. 999 
1921. State v. Howard. 102 Or. 431. 203 Pac. 311 ; (obtaining money by passing a worthless check). 
1921. Williams v. Vom .• 130 Va. 778, 107 S. B. Contra: 1904. Johnson v. State. 142 Ala. 
655 (murder of Voife; ind:gestion as the cause 1. 37 So. 937 (falsc pretences; the f[llsity of the 
of death. held 1I0t sufficiently negatived). pretence re part of the • corpus delicti,' under 

The identification of the deceased is not B the present rule); 1895. People v. Simonsen. 
part of the • corpus delicti'; 1888. People 11. 107 Cal. 345. 40 Pac. 440. 
Palmer. 109 N. Y. 110. 114. 16 N. E. 529 (in a Other crimea: 1904. Wistralld v. Pepple, 213 
lucid opinion by Finch. J.). Contra: 1921, Ill. 72, 72 N. E. 748 (rape; the age of the 
People ~. Peete. Cal. App. , 202 Pac. 51, defe~dant, being part of the 'corpus delicti,' 
58 (murder; identification of belt-buckle. cannot be evidenced by the confession alone) : 
ring, cuff-buttons. tooth. etc., on a corpse with 1901, Brown v. State, 85 Miss. 27, 37 So. 497 
unrecognizable fcature~. helel sufficient. proof (breaking and entering Voith intent). 
of 'COI';lUS delicti·; but purporting to foliow These definitions are seldom directly passed 
People v. Palmer. N. Y.). upon, and it would be unprofitable to trace the 

• Accord: 1857. Sam v. State. 33 Mass. 347, various obiter expressions in judicial opinion. 
352. semble. The following curious statute seems to 

Contra: Canada: 1911. R. v. Girvin, 3 Alta. ""long here: Kan. St. 1913. c. 244. Gen. St. 
387, 398. United Stata: 1884, Winslow v. ~'n5, § 8128 (in prosecutions for forgery. 
State, 76 Ala. 42. 48; 1915. Daniels v. State, .. proof that such signature is not in the hand-
12 Ala. App. 119. 68 So. 499; 1895. People 11. T niting of the person whllse signature it pur-
Simonsen. 107 Cal. 345. 40 Pac. 440; 1898, ports to be shall be • prima facie' evidence that 
People v. Jones. 123 Cal. 65. 55 Pac. 698; the signing of 3Ueh name was unauthorized and 
1915, Wade v. State. 16 Ga. App. 163. 84 S. E. is a lorgery"). 
593; 1922. People v. Wallace, 303 Ill. 504. 135 § 2073. 1 ISS4. Winslow ~. State, 76 Ala. 
N. E. 723 (larceny of 11 hogs of L.; in L.'s 42, 47 ("some preliminary testimony, tending 
fenced fann were 61 hogs on July 25. and on to show the 'corpus delicti' ") ; 1902. Smith 11. 

Sept. 6, only 50; none had died, and none State, 133 Ala:. 145. 31 So. 806 (no authority 
could get through the fencc; on Aug. 22 cited); 1901, People v. Ward. 134 Cal. 301. 
def"ndan~ hauled and sold 11 hogs for W.. 66 Pac. 372 (the order of evidence. except 
whose farm was ncar L.'s; held. that the where B confession is offered. is in the trial 
• corpus delicti' was n:>t proved. in that the Court's discretion); 1899. Gantling ~. State. 
identity of the hogs taken by defendant was 41 Fla. 587. 26 So. 737; 1918. Terr. v. Hart. 
not proved; 'lDsound; it was amply proved 24 Haw. 349. 358 (cmbezzlement); 1919. 
Hlat L. lost 11 hogs and that they were lost by People v. Jackzo, 206 Mich. 183, 172 N. W. 557 
criminalaaeocy; this was the' corpus delicti' ; (1 ·.urder). • 
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better view is that the trial judge may determine the order of this evidence,2 
on the general principles otherwise prevailing (ante, §§ 1867, 1869). 

(b) The appIi<:!ation of all rules of Evidence rests with the judge, not the 
jury; hence, under this rule requiring the existence of some corroborative 
evidcnce of the' corpus delicti', it is for the trial judge to say whether there is 
such evidence; i. e. on the general principle of the judicial function (post, 
§ 2550) he may take the case from the jury if there is not at least some 
evidenct; sufficient to satisfy the rUle: 3 

1884, CLOPTON, J., in Winslow,,.. State, 76 Ala. 42, 47: "It is the province of th:! judge 
to determine whether there is testimony sufficient to make it appear 'prima flicie' that a 
crime has been COIl1!Ilitted. The evidence on which the judge acts may not 
establish the 'corpus ddicti.' It may be .:md often is conflictir.g and contradictory. 
such case, the credibility of the and the sufficiency of the entire evidence are 
for the ultimate decision of the jury." 

(c) Yet for the jury again the same question comes up for determination, 
after retiring to consider their verdict. They are bound by the ruie of Evi
dence not to convict unless there is in their belief some evidence of the 
'corpus delicti' to corroborate the confession. The judge's ruling was pro
visional only, as preliminary to allowing the case to go to the jury; and they 
ill their turn must conclude, without reference to the judge's ruling, whether 
the corroboration exists to satisfy them.4 

(d) Supposing that it does, the rule of Evidence is at an end for them, and 
they are left with nothing but the general duty in criminal cases to be con
vinced of the defendant's guilt beyond a reasonable doubt. Here, howevel', 
it is often said that they must be convinced beyond such a doubt both as to 
the 'corpus delicti' and the defendant's guilty participation.s But this is 

2 1904, Scott 11. State, 141 Ala. I, 37 So. 357 question and !:-efore other evidence of the riot 
(homicide by poisoning; one judge diss.); was offered); 1902, Anthony v. State. 44 Flu. 
1910, People v. Wilkins. 158 Colo. 130, III I, 32 So. 818; 1899, People r. Benham, 160 
Pac. 612; 1908, State t. Washelesky, 81 Conn. N. Y. 402, 55 N. E. 11 (the order as between 
22, 70 Atl. 62; 1897, Holland I). State, 39 Fla. 'eorpus delicti' and motive is in the tria! 
178, 22 So. 298; 1905, Williams v. State, 123 Court's discretion). 
Ga. 138,51 S. E. 322 (murder); 1905, State 1>. s 1905, People 11. Ward, 145 Cal. 736, 79 
Kesner, 72 Kan. 87, 82 Pac. 720; 1908, State Pac. 448 (he must "advise" them to acquit; 
v. Gebbia, 121 La. 1083, 47 So. 32; 1860, prior cases in this State reconciled); 1894, 
State v. Laliyer, 4 Minn. 368, 378; 1882, State Lambright 11. State, 34 Fla. 564, 575, 16 So. 
v. Grear, 29 Minn. 221, 222, 13 N. W. 140; 582; 1921, Buekhanon 11. State, 151 Ga. 827, 
1898, Whitney r. State, 53 Nebr. 287, 73 N. W. 108 S. E. 209 (felonious nature of death here 
696; 1921, State I). James, N. J. L. ,114 evidenced by expert opinion only); 1860, 
At!. 553; 1921, State 1>. Weston, 102 Or. 102, State v. Laliyer, 4 Minn. 368, 377; 1921, 
201 Pac. 1083 (murder); 1917, State v. Des- Walker I). State, Miss. ,89 So. 921 
lovers, 40 R. 1.89, 100 At!. 64 (murder); 1879, (making liquor illegally); 1882, Gray I). 

State v. Potter, 52 Vt. 33, 40; 1915, State I). Com., 101 Pa. 380, 386 (there need be offered 
Scott, 86 Wash. 296, 150 Pac. 423. only" sufficient evidence of the' corpus delicti' 

Undecidetl: 1900, Carl v. State, 125 A!a. 89, to entitle the case to go to the jury"). 
~8 So. 505; 1915, Daniels v. State, 12 Ala. App. C 1884, Winslow 11. State, 76 Ala. 42, 47; 
119, 68 So. 499 (arson). 1921, Driver v. State, Ala. App. - ,89 So. 

Other rulings dealing with the order of 897 (larceny); 1899, Coley 11. State, 110 Ga. 
evidence are: 1839, R. 11. Howell, 3 State Tr. 271, 34 S. E. 845. 
N. s. 1087, 1104 (felonious burning cluring a 6 1884, Winslow 1>. State, 70 Ala. 42, 47; 
riot; principle applied so O~ to require evidence 1893, Ryan 11. State, 100 Ala. 94, 95, 14 So. 868 
of identity after proof of burning the ho. e in ("n upon the whole evidence the jury are 
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unnecessary. They cannot believe the defendant's guilt of crime beyond a 
doubt without also believing that the harm charged as the 'corpus' of the 
crime was sustained.a 

§ 2074. : (5) Other Rules as to Sufficiency of Adlllflsions and Proof 
of Corpus Delicti, (a) Whether the accused's statement 
amounts to a confession, so as to require corroboration under- the present rule, 
depends on the definition of a confession (ante, § 821). 

(b) Whether a confession, otherwise inadmissible at all, becomes admissible 
when confirmed by discovering the facts confessed, involves another principle 
(ante, § 856). 

(c) The supposed rule that the' corpus delicti' must be evidenced by direct 
testimony, or eye-witnesses (post, § 2081) has nothing to do with the rule 
about confessions; except that the definition of 'corpus delicti' is common to 
both discussions. 

(d) Confessions of adultery may call for the application of several inde
pendent rules." 

§ 2075. Uncorroborated Admissions in Civil Cues. There is no general 
rule that the admissions of a party in a civil case are insufficient, without 
corroborating evidence, as a foundation for a verdict (ante, § 1055). But 
there are a few such rules limited to admissions in specific classes of issues, 
viz. divorce (ante, § 2067), marriage (post, § 2086), and sundry issues (ante, 
§ 2066), or to admissions dispensing with certain rules of evidence, viz. 
documentary originals (ante, §§ 1255, 1259), and attesting witne8888 (ante, 
§ 1300). 

satisfied beyond a reasonable doubt both as to 
th!! • corpus delicti' and the identity of the 
defendant as the guilty perpetrator, it becomes 
their duty to cOllvict "); 1894. Lambright 'd. 

~tllte, 34 Fla. 564. 575, 16 So. 582; 1860, State 
v. Laliyer, 4 Minn. 368. 377 (going upon the 
statutory word .. proof ") ; 1870, Pitts v. 
State, 43 Miss. 472, 481. 

I This 8eems the view taken in the following 
opinions: 1882, Gray v. Com" 101 Pa. 380, 
386; 1858, State v. Davidson, 30 Vt. 377, 386. 

r§ lOT'. 1 In a suit for divorce, the general 
principle (ante, § 2067) applies to a confession 
of Ildultcry. III Il criminal proaecution 10' 

adulteru, the general principle (ante; U 2070-
2073), requiring corroboration of an accused's 
confession, may be applied to a confession of 
adultery. In Ii similar prosecution, the rule, 
if it elisted, requiring the • corpus delicti' to be 
proved by eye-witnesses (p08t, § 2081), would 
equally apply to a charge of adultery. In B 

lIimilar prosecution, or in a suit for divorce 
grounded on adultery, the question whether B 

marriage may be sufficiently proved by admis
lIions or confessions, without eye-witness proof 
(post, I 2086), may be raised; but there the 
lIubject of the confession is sUPPOse<! to be the 
ract of marriage, not the adultery, 

-
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TITLE V (continued): SYNTHETIC RULES 

SUB-TITI.¥. II: KINDS OF WITNESSES REQUIRED 

CIlAPTJI!B prx. 

§ 2078. Nature of these Rules. 
§ 2079. In Criminal Cases, All Eve

Witnesses, or Witnesses Indorsed on ihe 
Indictment, must be Produced by the 
Prosecution; (1) History and Present 
State of the Law. 

§ 2080. Same: (2) Policy of the Rule. 
§ 2081. 'COIims Delicti' must be 

proved by Eye-Witnesses, not merely by 
Circumstantial Evidence. 

§ 2OSIa. Eye-Wilness of B Personal In-
jury; Insurance-Clause. 

~ 2OS2. Proof of " M in Fact"; 
(1) Marriage in Evidence in Substan-
iive Law. 

§ 2083. Same: (2) Habit and Repute 
as the Ordinary Evidence. 

§ 2OS4. Same: (3) Lord Mansfield's 
Rule in Morris v. Miller. 

§ 20S5. Same: (4) Eye-Witness re
gt}-ired for Criminal Conversation and 
Bigamy. 

§ 2086. Same: (5) Eya-Witness not 
required when Proof is by Admissions. 

§ 2087. Same' (6) Other Rules afJelt
ing Proof of Marriage, distinguished. 

§ 2088. Same: (7) Celebrant's Certifi
cate or Register not prcfened to Oral 
Eye-Witness. 

§ 2089. Owner's Testimony to Non
Consent, in a charge of Larceny. .t:,. 

§ 2090. Required Expert Witnesses: 
(a) Malpractice; (b) Committal of In
sane. 

§ 2091. Miscellaneous Propm~!l.ls as to 
Requiring Testimonial Evidence for Wills, 
Contracts, etc. 

§ 2092. Contracts to Require Specific 
Kinds of Witnesses (Insurance Policies, 
Construction Contracts). 

§ 2093. Statute of Frouds; Writtea 
Admissions of the Party to be charged. 

§ 2078. Nature of theae Bulea. The nature of these rules has been 
already briefly examined, in surveying the various kinds of Synthetic rules 
(ante, § 2030). We are here concerned with such rules as require a par
ticular kind of witness to be indispensably included in the whole mass of 
evidence upon a given subject. The distinction between the precooing sort 
of Synthetic rules (ante, § 2034) and the present sort is that those require 
a specified number of witnesses, while these require a specified kind of witness. 
For example, a rule requiring that among the evidence or a certain fact there 
should always be the testimony of a white person, or the testimony of a 
male person, or the testimony of a military officer, or the testimony of a 
citizen, would be a rule of the present sort. Such a rule must, howe .... er, be 
distinguished from a rule of Preference (ante, §§ 1285, 1335). A rule pre
ferring provisionally a certain kind of witness has the effect of requiring 
such a witness to be produced, or shown unavailable, berore any other ed-. 
dence can be used; but if he is unavailable, other testimony may suffice. 
By the present type of rule, it is not required that such a witness be called 
before any otherl can [be offered, yet if he is not ultimately called, the 
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impossibility of obtaining him is no excuse. At both points, the two types 
of rule are opposed. 

In fact, however, rules of this sort are almost wholly lacking in our 
law. They rest upon the assumption that, no matter how strong and 
complete the remainder of the evidence may be, a particular kind of testi
mony wiII always be, for the subject in hand, relatively so valuable that 
it should be indispensably required in every case whatever. Such an :as
sumption, in its rigidity, is wholly opposed to that spirit of our law of 
Evidence (ante, § 1286) which trusts, for the due securing of evidence, 
rather to the interested zeal of the parties than to the command of the 
law. 

There has been practically no attempt to establish such a rule except for 
one class of testimony, namely, eye-witnesses. Even for that class, there is 
to-day no universally accepted rule making an eye-witness indispensable, 
and the one rule that has a!ly considerable vogue was an anomalous creation 
intruded into the common law merely by the powerful pronouncement of 
Lord Mansfield. This type of rule is opposed to the genius and traditions 
of the common law. 

§ 20i9. In Criminal Cases, AU Eya-Witnesses, or Witnesses Indorsed on 
the Indictment, must be Produced by the Prosecution; (1) History and 
Present State of the La.w. In England, many things are done, or left un
done, by custom and understanding, in the practice of the law, though no 
rule uf law compels or forbids the doing. Especially in the conduct of a 
criminal prosecution are tacit traditional dictates of professional ethics, 
wholly lacking the force of legal rules, daily observed by counsel for the 
prosecution. Among these customs, based on a supposed fairness and honor
able decency, seems to have been a practice of calling all the witnesses whose 
names were by law required by statute in cases of felony to be indorsed upon 
the indictment, as having testified before the grand jury. This indorsement 
was intended as a measure of fairness to give notice to the accused of the 
witnesses to be produced against him; its effect as excluding witnesses not 
so indorsed has been already considered (ante, § 1850). In its present aspect, 
the additional effect was recognized that all witnesses thus indorsed w~re to 
be called, without omission. 

This custom, doubtless of not much earlier standing, appears noted 
in the reports by 1820-1830. During the next decade, there appears a 
related though distinct custom of professional ethics, having the same 
bearing for knoU'~. eye-witnesses of the facts, whether or not suC'.n witnesses 
had testified before the grand jury and been indorsed on the. indictment. 
In a long series of Nisi Prius rulings, these two pr~p.tic~s are noticed 
in the reports, the different judges taking more or less rigid views of 
th(>ir stringency as rules of professional behavior. But it will be appar
ent, from the judicial language, and in the light of the known relations 
between bench and bar in England, that at no time did this principle 
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of professional behavior receive the sanction of a rule of law.1 Nor did it 
ill Canada.2 

But these Nisi Prius rulings, in which the judicial language varied some. 
what, coming incompietely to the notice of some American Courts, and 
being considered without due regard to the impalpable but real distinction 

§ 2079. I 1823, R. 11. Simmonds, 1 C. & P. 
84 (larceny; Hullock. B. : "Though the 
counsel for the prosecution is not bound to call 
every \\itness whose name is on the back of the 
indictment, it is usual for him to do BO: and 
if he does not, I, us the judge, will call the 
\\itneS8, that the pririoner's counsel may have 
an opportunity of cro88-{)xamining him ") ; 
1823, R. 11. Whitbread, 1 C. & P. note (Holroyd 
and Burr()Ugr., JJ., held that the prosecution 
was not bound to call e\'ery indorsed witness) ; 
1823, R. 11. Taylor, 1 C. & P. note (Park, J., 
called all the witncsses, to allow cross-{)xamina
tion) ; 1825, R. v. Hollingberry, 6 Dow!. & R. 
345. 348 (not all witnesses before the grand jury 
necd be called) ; 1830, R. v. Beezley, 4 C. & P. 
220 (Littledale, J .• tIllid that all ought to be 
called); 1833, R. v. Bodle, 6 C. & P. 186 (if the 
prosecution declines to CIll!, thr, Court may in 
diser..,tioQ order his examination); 1838, R. 11. 

Chapman, 8 C. & P. 558 (nlUrder; an eye
witne88, defendant's brother; 8emble that the 
prosecution ought to, but nf'ed not, call him) ; 
1838, R. 11. Holden, 8 C. & P. 606, 609 (murdcr; 
prosecution required by Patteson. J., to call 
defendant's daughter, an eye-witness; "every 
witne88 who was present at a transaction of 
this BOrt ought to b£ called "); 1839, R. 11. 

Bull, 9 C. & P. 22 (manslaughter; Vaughan. 
J.: .. I think that every witncss ought to be 
eXllmined; in cases of this kind counsel ought 
not to keep back a \\itne88 Decause his evidence 
may weaken the ellBe for the prosecution; 
our only object here is to discover truth ") ; 
1839, R. 11. Vincent, 3 State Tr. N. B. 1037, 
1064. (calling of indorsed v;itnesses is dis
cretionary even in felony, "but it is 11. discretion 
always exercised"; here done for a misde
meanor); 1844, R.I1. Carpenter, 1 Cox Cr. 72 
(rllpe; every witness deposing to the magis
trate should go beCore the grand jury, be 
indorsed, and summoned at the trial; P(;f 

Alderson. B.); 1845, R. 11. Stroner, 1 C. & K. 
650 (rape; a person to whom the womllo hlld 
complained, and a was1!erwomlln who had 
Wllshed her clothes, were not indorsed nor 
summoned, but were in attendance for tho 
defence: Pollock, C. B.: .. They must both bc 
called lIS witncss(,s for the prosecution; but I 
shall allow the counsel for the prosecution 
every llltitude in examining them "); 1847, 
R. 1). Woodhead, 2 C. & K. 520 (prosecution 
not bound to call all indorsed witnesses, "the 
rule which the judgcs ha,'e lately laid down" ; 
but they" should be here," because otherwise 
the defendant might rely on the indorsement 
and neglect to summon them himselO; 1847, 

R. 1'. Barley. 2 COli: Cr. 191 (arson: Pollock, 
C. B., at first agreed with an unreported ruling 
of Alderson, B., thllt indorsed witnesses need 
not be called, but" after consulting Coleridge, 
J., intimated that the "itnesses ought to be 
called "); 1848, R. 11. Edwards. 3 Cox Cr. 82 
(Erie, J.: "I believe a majority of the judges 
have distinctly decided that the counsel for the 
prosecutor is not bound to call all the wit
nesses at the back of the bill"); 1848. R. 11. 

Farrell, 3 Cox Cr. 139 (Ireland; Pennefather. 
B.: "It is not only due to the public, but also 
due to the prisoner, that every one produced 
before the gralld jury should be called ") ; 
1857, Monllghall. C. J .• in Spoil en's Trial, Ire •• 
pamph. 122 (" We sec no obligation to examine 
any witness. The duty of the crown is simply 
this, to examine and bring forward every trust
worthy witness upon whose truth lind accuracy 
they CRn rely; but it is not their duty to bring 
forward any witness that they mny think is 
not telling the truth "); 1858. R. v. Cassidy, 1 
F. & F. 79 (Parke. B., "said that. certainly 
thl} usual course Was for the prosecutor to call 
the witness, Rnd if h~ declined to examine, the 
prisoner might cross-{)xamine him. He thought 
however. the practice did not stand upon an}' 
very clear or correct principle, and was 
supported only on the authority of single 
judges"; "the correct principle" being merely 
that the prosecutor .. by having had certain 
witnesses examined before thc grand jury 
whose nam~s were on the back of the indict
ment, he only impliedly undertook to have 
them in court for the prisoner to examine them 
lIS his \\itnesses; for the prisoner, on seeing the 
names there, Ir.ight have abstained from 
8ubprenaing them"; IInu he ruled that the 
prosecutor WIIB not bound to call); 1876, 
R. v. Thompson, 13 COli: Cr. 181 (Lush, J., 
followed R. 11. Edwards). 

By St. 1894, 57 & 58 Vict. e. 41. § 16 
(Prevention of Cruelty to Children), p:'o\iding 
for using the child's deposition when its evi
dence was not "essential," some question 
arose whether the cause could be proceeded 
with at all for lack of the child's testimony; 
but a statute of 1904,4 Edw. VII, omitted the 
doubtful clause; citations arc given ante, 
I 1411. 

2 1914. R. 11. Hazcl and Westlake, 16 D. L. 
R. 378, Man. (conspiracy with K. to assist K. 
to escape from jail when confined under a charge 
of murder; trial Court's refusal to call K. 118 

8 "itness, or to direct the prosecution to call 
him, held proper on the fllctsj. 
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at the English bar between professional custom and a rule of law, served 
to establish in some quarters the notion that a rule of common law existed, 
requiring the prosecution to call all indorsed witnesses or all eye-witnesses. 
This notion first obtained a recognition in l\'lichigan, where it became firmly 
established.3 But in only cne or two other jurisdictions has it found favor, 

S The rule begins in 1872. with Hurd tl. duced; inference may be drawn); 1880, 
People; but the opinion in that case sought People tl. Long, 44 Mich. 296, 6 N. W. 673 
to support it by prior unrelateu nllings, which (larceny; defendant's father, who searched 
really dealt only with the relevancy of circum- him immediately afterwards, not required to 
stantial evidence; whether the rule in Michi- be called); 1883, People v. Quick, 51 Mich. 547. 
gan to-day applies to indorsed witnesscs also, 18 N. W. 375 (larceny; prosecution need not 
or only to eye-v.;tnesses, is doubtful: 1862, call every witness named on the information; 
Maher 11. People, 10 Mich. 212, 225 (murder; no cases cited); 1883, People v. Wolcott, 
evidence of the deceascd's adultery with the 51 Mich. 612, 618, 17 N. W. 78 (larceny; 
defendant.'s wife just bcfore the killing, and of defcndant's wife indorsed, not required to be 
the defendant's information of it, held admis- called on account of relationship); 1884. 
sible for the defendant, on the ground that People v. Henshaw, 52l\Iich. 564,18 N. W. 360 
the prosecution should not" designedly select a (larceny; same; indorsed witness not present 
part of the facts," but should .. show the trans- at the offence nccd not be called); 1889, People 
action as a whole"; citing," by analogy," the v. Swetland, 77 Mieh. 53, 57. 43 N. W. 779 
above English cases, and adding obiter: .. For (forgery; persons whose names were borne on 
myself, I am inclined to the opinion that all the the instrument, required to be called by prose-
facts constituting the' res gestIC,' so far as the cution); 1890, People v. McCullough, 81 Mich. 
prosecuting counsel is informed of and has 25, 34, 45 N. W. 515 (manslaughter; "there 
the means of proving them, should ... be laid is no rule requiring the prosl'cution to call 
before the jury by the prosecution "); 1868, accomplices as witnesses," but it should not 
Brown ~. People, 17 Mich. 429, 433 (murder; at the same time join them, if eye-witnesses, 8.'1 
prosecution's evidence of a smell of chloroform defendants, so as to disqualify them for defend-
about the premises, admitted; because it was ant); 1891, People v. Deitz, 86 Mich. 419, 428, 
"both the right and the duty of the prosecu- 49 N. 'V. 296 (assault with intent to do bodily 
tion . . . to give to the jury by e,;dence as harm; prosecution held bound to call four 
complete a picture as possible of all the sur- eye-witnesses); 1892, People 1'. Wright, 90 
roundings"); 1871, Strangt:. People, 24 Mich. Mieh. 362, 51 N. W.517 (keeping a house of iII-
I, 10 (rape; defendant's conduct before and fame; a companion of one witness to an act of 
after, admitted for prosecution, citing the prostitution, not required to be called, the 
Brown case); 1872, Hurd v. People, 25 Mich. act being merely evidence and not the offence) ; 
404, 416 (murder; circumstances affecting 1892, People v. Kenyon, 93 Mich. 19, 22, 52 
self-defence considered; the principle of the N. W. 1033 (assault lind battery; a fifth person 
Maher case invoked as authority for a ruling present, the only indifferent one, required to 
that the prosecution should have produced a be called); 1894, People v. GeI'maine, 101 
certain eye-witness of the assault; the English Mich. 485, 60 N. W. 44 (assault v.;th intent to 
CMes cited, and the present rule here first laid murder; the second of two eye-witnesses 
down); 1874, Wcllar 11. People, 30 Mich. 16,22 required to be called); 1894, People v. Kindra, 
(murder; one of t,wo eye-witnesses required to 102 Mich. 147, 150,60 N. W. 458 (keeping open 
be called; the rule does not perhaps require all a saloon after hours; witnesses merely cumu-
where they would be too numerous; but in- lative to II matter fully proved, not required to 
dorsement of name involves no more than to be called; nile depends upon circumstances) ; 
"have the witness in court ready to be exam- 1895, People 11. Considine, 105 Mich. 149, 63 
ined "); 1877, Bouker v. People, 37 Mich. 4, 8 N. W. 196 (certain witnesses required, in trial 
(celebrating unlawful marriage; certain by- Court's discretion, to be called); 1895, 
atanders not required to be called, because People 11. Resh, 107 Mich. 251, 65 N. W. 99 
merely cumulative and also participants in (accomplice need not be called); 1896, 
crime); 1878, Thomas 1'. People, 39 Mich. People 1'. Pope, 108 Mich. 361, 66 N. W. 213 
309, 312 (BllSauIt with intent to murder; (calling and tendering for cross-examination 
failure of the only eye-witness to certain con- lIuffices); 1896, People~. Grant, III Mich. 346, 
duct to respond to subpama, no excuse for not 70 N. W. 647 (rule applied); 1897, People v. 
producing); 1878, People 11. Goldberg, 39 Baker, 112 Mich. 211, 70 N. W. 431 (occom-
Mich. 545 (receiving st~len goods; defend- plice need not be called); 1897, People '1>. 

ant's brother-in-law, at whose house the goods Savant, 112 Mich. 297, 70 N. W. 576 (calling 
were aftel wards deposited, not required to be onc who did not see the affray, not necesslll".1) ; 
called); 1879, People 11. Gordon, 40 Mich. 716, 1898, People 11. Hughes, 116 Mich. 80, 74 N. W. 
'120 (burglary; available eye-witness not pro- 309 (the witness need not be asked about the 
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and in these it is not cleat that the rule in both branches has 
accepted; elsewhere, it is repudiated.· 

§ 2079 

act charged; calling. swcaring. and tendering. bound to call all eye-witnesses); 1899, State 
sufficient); 1904. People ~. Hossler. 135 Mich. II. Hudson. 110 la, 663. 80 N. W. 232 •• emble 
384. 97 N. W. 754 (like People 11. Wolcott, (rule not accepted); 1920, State 11. Christ, 189 
eupra); 1921, People 11. Schwartz, 215 Mich. lao 474, 177 N. W. 54 (homicide; the State 
197. 183 N. W. 723 (murder; principlo not required to call deceased's wife, who was 
applied). in Court and had testified before the gland 

From the following rulings on the present jury) ; 
point should be distinguished (as they some- Kentucky: 1911. Porter 11. Com., 145 .Ky. 548, 
times are not) the rulc and the precedents 140 S. W. 643 (two of five eye-witnesses of a 
(ante, U 1850-1855) as to the e;rclusion 0/ homicide; Commonwealth's attorney's di .. 
unindorsed witnesses. cration controls) ; 

4 Federal: 1834, U. S. ~. Gibert, 2 Sumner Loui.nana: 1904, State 11. Gosey, 111 La. 616, 
19, 81 (piracy, and sctting fire to a ship; a 35 So. 186 (the Michigan doctrine given an 
witness who saw the match applied, not indefinite approval; hcre, with reference to 
required, in preference to one who S8 w the putting on the stand a cO-indictee not on 
smoke, etc.) ; trial); 1878, State~. Williams, 30 La. Ann. 842 
Arizona: 1900, Haldel'man 11. Terr., 7 Ariz. (murder; the calling of certain witnesllCS not 
120, 60 Pac. 876 (rule entirely repudiated); required; Michigan rule repudiated; but 
Flaridc.: 1886, Selph v. State, 22 Fla. 537, 543 the State's attorney's unfair conduct may 
(prosecution need not call all eye-witnesses be ground for a new trial); 1906, State II. 
nor all indorsed witnesses; sec quotation post, Goodson, 116 La. 388, 40 So. 176 (State II. 
i 2080); 1899, Alvarez ". State, 41 Fla. 532, Gosey approved); 1906, State v. Stewart, 
27 So. 40 (Selph case approved) ; 117 La. 476, 41 So. 798 (assault with intent 
Idaho: 1901, State r. Rice. 7 Ida. 762, 66 to kill; an exception to the judge's refuaal 
PilI'. 87 (failure to call an indorsed witness, ~'to require the district attorney to call the 
held not error on the facts) : witnesses to the 'res gestre' and to place them 
IUinois: 1880, 1.amb 17. People, 96 Ill. 73. upon the stand for exnmination" was over-
91 (murder; per Craig, J., the prosecution is ruled, following State 1>. Williams; the pro-
not bound to call all the indorsed \\itnesses); fessional duty of the State officer to elicit 
1886, Bressler v. People, 117 Ill. 422, 437, 8 all the truth" is other and very different from 
N. E. 62 (larceny; prosecution not compelled a right in the accused to require that the dis-
to call all the indorsed witnesses); 1902, trict attorney" should produce all the eye-
Carle v. People, 200 Ill. 494. 66 N. E. 32 (simi- witnesses;" it may be that some special cne') 
Jar rule); 1912, People ~. Baskin, 254 III. 509, might justify special relief"); 
98 N. E. 957 (State may ask judge to call an Ma.,sachlUletU: 1808, Com. v. Kinison, 4 Mass. 
eye-witness); 1912, People 11. Rardin, 255 Ill. 646 (counterfeit note; the receiver of it testi-
9, 99 N. E. 59 (similar for three indorsed wit- fied by accidental marks to its identity, but 
nasses) : a person to whom he had passed the note 
Indiana: 1877, Winsett v. State, 57 Ind. 26. received was not called; held. on the principle 
30 (illegal sale of liquor; prosecution not of the best evidence and the authority of 
bound to call "all the witnesses present at the Williams 11. E. 1. Co., quoted ante, I 1339. 
transaction "); 1889. Keller 17. State, 123 Ind. that the other person shOUld have been called) ; 
110, Ill, 23 N. E. 1138 (assault and battery; 1885, Com. 11. Haskell, 140 Mass. 128,2 N. E. 
similar ruling); 1892, Siberry ~. State. 133 773 (arson; "there is no law whicb required 
Ind. 677, 685, 33 N. E. 681 (calling of eye- the Government, rather than the defendant, 
witnesses not necessary, where unavailable; to hold or call him [an alleged accomplice) 
whether ever demandable, undecided); Burns' as a witness"); 
Ann. St. 1914, § 1944 (in a complaint before Minnesota: 1899, State 11. Smith, 78 Minn. 
a justice for assault or battery, no trial can be 362, 81 N. W. 17 (not necessary to call all 
had unless the injured party "be present as indorsed witnesses, nor, aemble, all eye-wit-
a witness at the trial. or baving been BUb- nesses); 1907, State v. Sheltrey, 100 Minn. 
prenaed refuscs to attend and cannot be com- 107, 110 N. W. 353 (the prosecution held not 
pelled to attend by attachment for any other bound to call all eye-witnesses or indorsed 
cause than sickncss or inability to attend by witnesses; but either party may comment on 
reason of the injuries" alleged, or unless he i3 the failure of the other to call, on the principles 

and returned not found, etc.; of § 285, ante); 
"no trial shall be had upon a complaint MisaisBippi: 1880, Monow v. State. 57 Miss. 

for an afl'ray, unless some person who saw 836 (murder; the stepdaughter of defendant's 
the same shall be present as a witness, or hnv- brother. an eye-witness. whose fOl'mer testi-
ina been subprenaed refuaes to attend ") ; mony exonerated defendant, not required to 
I()fJIQ: 1883, State v. Middleham, 62 Ia. 150, be produced; production not necesssry in 
163. 17 N. W. 446 (murder; prosecution not general, escept in the Court's discretion. or 
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§ 2080. S.me: (2) Polley of the Rule. The arguments advanced in favor 
of the rule are in effect two only. The first, which applies only to the case 

where the eye-witlless is biassed against 
defendant); 1894, Hale 'I). State, 72 Miss. 140, 
144, 16 So. 387 (murder; prosecution held not 
compelled to call the eye-witnesses, who were 
h~re the accused's sister and a co-defendant) ; 
lS95, Carlisle I). State, 73 Miss. 87, 19 So. 207 
(criminal seduction; trial Court's discretion 
approved in not requiring production of ".he 
woman, who would have favored defendant) ; 
Miasouri: 1879, State 'I). Kilgore, 70 Mo. 646, 
550 (question raised, but not decided; the 
desired person not being "certainly" an eye
witness); 1882, State v. Eaton, 75 Mo. 586, 
593 (on the suggestion of defendant's counsel 
that there were other eye-witnesses, no calling 
is required; rule wholly repudiated); 1895, 
State 1). Harlan, 130 Mo. 381, 32 S. W. 997 
(same); 1896, State v. David, 131 Mo. 380, 
33 S. W. 28 (same); 1897, State ~. Billings, 
140 Mo. 193, 41 S. W. 778 (no rule requires 
calling all that have been summoned); 1919, 
State 11. Ferguson, 278 Mo. 119, 212 S. W.339 
(not all eye-witnerses need be called); 
Montana: ftev. C. 1921, § 11081 (" Upon 11 

trial for murder or manslaughter it is not 
necessary for the State to call as witnesses all 
persons who are shown to have been present 
at the homicide; but the Court may requ;re 
all of such witnesses to be sworn and exam
ined "); 1884, Terr. r. Hanna, 5 Mont. 248, 
5 Pac. 252 (murder; wife of deceased required 
to be called, the deceased's family being tho 
only eye-witnesses; the authorities described 
as "clear and conclu3ive," citing only the 
Michigan and earlier English cases); here the 
Code was enacted; then: 1893, State II. 

Russell, 13 Mont. 164, 169, 32 Pac. 854 (mur
der; one not an eye-witness, not. required to 
be called); 1896, State v. Metcalf, 17 Mont. 
417, 424, 43 Pac. 182 (murder; one of two 
persons present required to be called, though 
drunk at the time of the affray; the rule 
applies to "those witnesses who were present 
at the transaction, or who can give direct 
evidence on any branch of it, . . . unless 
possibly where too numerous "); 1898, State 
v. Rolla, 21 Mont. 582, 55 Pac. 523 (under 
P. C. ~ 2082, the calling of eye-witnesses ill in 
the Court's discretion); 1903, State v. Tighe, 
27 Mont. 327, 71 Pac. 3 (all need not be 
ralled); 1920, Stato r. Vandervoort, 57 Mont • 
540, 189 Pac. 764 (homicide; the defendant'8 
brother was the only eye-witness; the State 
held r.ot bound to call him under the circum
stances; th" opinion, by relying upon Chitty'8 
Criminal Law and not referring to the original 
authorities, is led to record the enoneou! 
statement that "under the old English common 
law, the prosecution WI\S compelled to place 
all eyc-witness('R on the stand ") ; 
New York: 1857, People II. Fitzpatrick, 5 
Park. Cr. C. 26 (rule denied) ; 

North Carolina: 1841, State 11. Martin, 2 Ired. 
101, 119 (murder; rule wholly repudiated); 
1849, State 11. Stewart, 9 Ired. 342, 344 (mur
der; preceding case approved); 1850, Simp
Bon's Trinl, N. C., 5 Amer. St. Tr. 370, 384 . 
(murder by poison; endorsed witnesseD, not 
required to be called; here, two medical men; 
State 1). Martin followed); 1853, State v. 
Perry, Busbee 330, 333; State v. Martin fol
lowed) ; 1876, State v. Smallwood, 75 N. C. 104, 
106 (same); 1880, State 11. Baxter, 82 N. C. 
602, 606 (same) ; 
North Dakota: 1893, State v. McGahey, 3 
N. D. 293, 301, 55 N. W. 753 (shooting with 
intent to kill; a seventh eyc-witness not 
required to be called; precise rule not clearly 
stated) ; 
OreQon: 1898, State t>. Barrett, 33 Or. 194, 
54 Pac. 807 (no such rule of compulsory calling 
exists; but the trial Court might in discretion 
require the prodUction of testimony which 
the prosecution was attempting to suppress; 
quoted post, § 2080) ; 
Penn81/lvania: 1880, Donaldson v. Com., 95 
Pa. 21, 24 (rape; a physician who had exam
ined the woman .. should have been called as 
a witness," but .. we do not reverse for this 
reason . . . but merely express our opinion 
as to what should have been done in the peculiar 
circumstances of this case"); 1883, Rice 11. 

Com., 102 Pa. 408 (criminal seduction; it was 
.. the plain duty" of the prosecution to call 
the woman's father, who was present at an 
alleged admission of a promise of marriage) ; 
1899, Com. II. Keller, 191 Pa. 122, 43 At!. 198 
(cumulative testimony to threats; calling 
not required); 1908, Com. 11. Deitrick, 221 Pa. 
7,70 Atl. 275 (rule repudiated) ; 
Philippine 181.: 1912, U.S. v. Gonzalez, 22P.I. 
325 (adultery; one of several eye-witnesses, 
not required to be called); 1914, U. S. t'. 
Bragat. 28 P. I. 78 (prosccuting officer's discre
tion generally controls) ; 
Porlo Rico: 1903, People 11. Roman, 5 P. R. 17 
(rape; the prosecution required to produce two 
women, said to be the on«s rAped, for identifi
cation); 1904, People 1). Battistini, 5 P. R. 120 
(fraudulent representations; eertain witnesses 
not required to be called); 1904. People 11. 

Perez, 7 P. R. 345 (seduction; a boy eye-witness 
required to be called); 1912, People 1). Roman, 
18 P. R. 217, 231 (murder, no requirement for 
producing" all the witnesses whose names were 
indors{.'<i on the information ") ; 
"~outh Dakota: 1906, State 1). Kapelino, 20 
S. D. 591, 108 N. W. 335 (assault with intent; . 
Michigan rule repudiated) ; 
Teza.: 1876, Porter 11. State, 1 Tex. ApI'. 394, 
396 (assault with intent to murder; assaulten 
party required to be called, on the "best 
evidence" principle); 1886, Hunnicutt II. 

State, 20 Tex. App. 632, 639 (murder; three 
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of indorsed witnesses, is that the :ailure to call them may deprive the accused 
of their testimony, since he has properly expected, from observing their 
names indorsed on the indictment, to find them called by the prosecution, 
and may thereCore have omitted to secure them by summons on his own 
behalf.! The second argument, which applies to both branches of the rule, 
is that the burden and risk of calling a hostile witness, and of being obliged 
to examine a material witness under the restrictions applicable to examining 
one's own witness (ante, § 896), should Call upon the prosecution rather than 
upon the accused: 

1872, CHRISTIANCY, C. J., in lIurd v. People, 25 Mich. 4{)4, 416: "The prosecutor in a 
criminal case :s not at liberty, like the plaintiff in a civil case, to select out a part of an 
entire transaction which makes against the defendant, and the:.:. to put the defendant to 
the proof of the other part, so long as it appears at all probable from the evidence that 
there may be any other part of the transaction undisclosed, especially if it appears to 
the Court that the evidence of the other portion is attainable. The only legitimate object 

other eyc-witnesses required to be called, the prosecution to call the witnessC8 whose 
though relatives of the defendant; general names are indorsed"; yet if the transaction is 
principle sanctioned); 1886, Phillips I). State, only imperfectly disclosed. it is the prosecu-
22 Tex. App. 139, 174, 2 S. W. 601 (murder; tion's duty to call those who can complete it); 
whether 8 certain witness should be called, Vermont: 1877, State 11. Magoon, 50 Vt. 333, 
left to the trial Court's discretion): 1887, 340 (said obiter that "the State is bound to 
Wheelis I). State, 23 Tex. App. 238. 245. 5 S. W. produce and use all witnesses within reach of 
224 (same); 1891, Thompson 11. State, 30 Tex. its process. of whatever character. whose 
App. 325. 328. 17 S. W. 448 (murder; certain testimony will throw light upon and charac
eyc-witnesses held improperly not put on the terize the transaction under inquiry"; com
stand): 1893. !\'Iayes 11. State, 33 Tex. Cr. 33, pare the citation ante. § 918); lS94. State I). 

41, 24 S. W. 421 (like Phillips 11. State): 1894, Harrison. 66 Vt. 523. 527. 29 At!. 807 (same. 
Reyons I). State. 33 Tex. 143, 144, 25 S. W. 786 said obiter); 1897. State 1;. Slack, 69 id. 486. 
(same); 1895. Kidwell 11. State, 35 Tex. 264. 38 Atl. 311 (same) ; 
33 S. W. 342; 1896. Williford I). State. 36 Tex. Viroinia: :l892. Hill 11. Com .• 88 Va. 633. 639. 
414. 424, 37 S. W. 761 (murder; defendant's 14 S. E. 3:;0 (shooting with intent to wound: 
mother not required to be called; "therc is indorsed witnesses need not all be called. unless 
no rule of law to compel the State to put on the trial Court in discretion requires it; .. it is 
every witness who may have been near and for the representatives of the Commonwealth 
knew of any circumstances connected with the to say what witnesses he may call"; yct the 
killing"); 1899. McGrew I). State. Tex. , trial Court may in discretion make an order 
49 S. W. 226 (similar): 1900. Robinson 11. requiring a certain eye-,,-itness to be c:ll.led) : 
State. Tex. ,57 S. W. 811 (similar): 1893. Clark I). Com .• 90 Va. 360. 367. 18 S. E. 
1901. McCandless I). State, 42 Tex. Cr. 655. 440 (murder; same ruling as to eye-witnesses; 
62 S. W. 745; 1903. Holloway I). State. 45 Tex. here the trial Court had exercised its discretion 
Cr. 303. 77 S. W. 14 (this and the preceding to call the witness) ; 
cnse leave the rule still unsettled); 1905. TVlUIhinoton: 1895. State II. Payne. 10 Wash. 
Thompson fl. State, - Tex. Cr. • 89 S. W. 545. 39 Pac. 57 (prosecution need not produce 
1081 (assault; oneeyc-witnesshavingtestified. nil its witnesses); 
the rule that the others must be called was hcld WeJJl Viroinia: 1882. State v. Cain. 20 W. Va. 
not applicable; .. it seems that the later 679. 685. 693 (murder; State not required to 
authorities have drifted away from that prop- call an eyc-witness; rule wholly repudiated. 
osition; but it is not. necessary to discuss it" ; on the ground that defendant has equal power 
is "drifting away" a process to be viewed with to produce the witness); 
equanimity?); 1906. McCrear 1'. State. 49 Wisconsin: 1909. Dillon 11. State. 137 Wis. 655, 
Tex. Cr. 228. 94 S. W. 899 (assault on defend- 119 N. W. 352 (rule rejected); 
ant's wife; the State not required to call the WlIomino: 1899. Ross D. Statc. 8 Wyo. 351. 57 
wife) : Pac. 924 (eyc-witness not required to be 
Utah: 1886. People 11. Oliver. 4 Utah 460. 11 called); 1899. Johnson D. State. ib. 494. 58 Pac. 
Pac. 612 (assault: an indorsed witness out of 701 (indorsed witness. not being an eye-witness. 
the jurisdiction. not necessary to be called) ; not required to be called). 
1889. People 11. Robinson. 6 Utah 101. 104.21 § 2080. 1 Stated by Parke. D •• in R. I), 

Pac. 403 (assault; .. we know of no law requiring Cassidy, Quoted ante, § 2079. 
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of the prosecution is to show the whole transru::Uon as it was, whether its tendency be to 
establish gail t or iru:ocence." 

1874, CAMPBELL, J., in Wellar v. People, 30 Mich. 16,24: "If such witness need not be 
~led by the prosec'1-tion, the defense cannot impeach him, and must either call him and 
run the risk of finding him against them, or, if they fail to call him, be prejudiced by the 
argument that they have omitted to prove what was in their power, and must have done 
so because they dared not call out the facts. There is no fairness in such a practice, 
and a prosecutor should not be permitted to resort to it. He is not responsible for the 
shortcomings o! his witnesses, and he is responsible for any obstacle thrown in the way 
of eliciting all the facts." 

kty rule supported by the names of Campbell and Christiancy must 
receive respectful consideration; but it may be doubted whether they ever 
lent their great authority to a doctrine of so little worth. As to the first argu
ment above noted, it is sufficiently met by the trial judge's unquestioned 
power to postpone the trial in case of a real hardship; ordinarily, the accused's 
counsel can protect himself by ascertaining beforehand the intentions of the 
prosecuting counsel, which the latter is in fairness bound to disclose. As to 
the second argument, it is as easily answered. There is no question, it must be 
remembered, of losing useful testimony; for the accused has the power to 
summon the same witness if he desires to. The question is merely whether 
the accused can force the prosecution to summon him and tender his testi
mony. The efforts to establish the rule have been made by counsel who 
wish to have a witness' testimony without the .... estrictions of using him as 
their own. These restrictions are no doubt artificial and impolitic (ante, 
§ 899), and the present issue is merely another instance of the absurdity of 
the rule against impeaching one's own witness. But so long as the rule 
exists, and exists equally for accused and for prosecution, there is no reason 
why the former should be allowed to evade it by indirection. Its burden 
must be borne by one party as well as by the other. So far as the leading
question rule is concerned, it doc(I not hamper the direct examination of & 

hostile witness (ante, § 774); and it thu3 disappears from consideration. The 
sum and substance, therefore, of the proposed rule here under consideration 
is that the counsel for the accused desires to be freed from the disadvantage 
of not being able to impeach a witness called by himself; that is the' animus' 
of all these efforts. If that rule is a good one, it ought not to be evaded in this 
way; if it is a bad one, there ought to be no exemption for one side which is 
withheld from the. ,?ther side.2 There is no occasion for a new rule compel
ling the prosecution to call a witness for no other reason than to relieve the 
defence from those restrictions. 

This answer, in one form or another, has been repeatedly expounded in 
repudiation of the proposed rule: 

1882, HENRY, J., in State v. Eaton, 75l\fo. 586, 594: "One accused of crime is entitled 
in tIus country to the State's process to compel the attendance or such witnesses as he 
may desire; and there is therefore no sound reason for requiring the State to introduce 

! In some jurisdictions. the jUst method is where the witness is one called by the Court 
taken of allowing either party to impeach. using its diBcretion (ante, § 918). 
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all persons to testify who were 'witne5Sl;!S to the alleged criminal act. It is not unfre
quently the case that a hundred persons are present at a homicide, and to require the 
State to introduce them all would unreasonably protract a trial and cause a vast and 
unnecessary accumulation of costs. We no reason why the State's attorney, acting 
under official oath, and as much bound as the representative of the State to protect the 
innocent as to bring the guilty to justice, should not be left to his discretion as to what 
number and character of witnesses he will call for the State to prove an alleged crime 
against the accuse-i. If others than those called by him lmow facts favorable to the ac
cused, he may have process to compel their attendance; and if they come to speak the truth, 
a cross-examination by the State's attorney can be a matter of no consequence to them." 

1886 MCWHORTER, C. J., in Selph v. State, 22 Fla. 537, 544: "There is no necessity for 
any such practice in tlris State. The prisoner • • • is entitled to the compulsory process 
of the Court to compel the atteLidance of his .... itnesses, snd if he introduces no evidence, 
he is entitled to the concluding 8rgument to the jury. Every la,,·yer knows the value to 
the prisoner of this privilege. Were t~le rule as insisted on in force in this State, it would 
be difficult to convict a prisoner where the State was compelled to introduL'e the evidence 
relied on by him for his defence, and then, because he had not introduced any evidence 
himself, allow him the concluding argument to the jury. Besides tlris, the compulsion 
of one side to introduce witnesses for the other would create confusion in practice as to 
the right of contradiction of witne5Sl;!S and their cross-examination; and would be useless, 
as the prisoner has the power to put the "itnesses on the stand himself if he it." 

1892, LEWIS, P., in IIill v. Com., 88 Va. 6:33, 639, 14 S. E. 330: "It is obvious that the 
rule contended for by the prisoner would, if adopted, lead to very serious results in the 
administration of justice. If the prosecuting attorney were bound to call all attainable 
witnesses present at the transaction, he might often be compelled to introduce "itnesses 
unworthy of credit, and yet not be pennitted to impeach them. He might be unwittingly 
compelled to call confederates of the defendant, and thus by his own evidence Voin an 
easy victory for tile accused at the ell.-pense of justice." 

1898, BF..AN, J., in Srote v. Barrett, 33 Or. 194, 54 Pac. 807: ''rfhe practice] probably 
came into use in England at a time when the right o! a defendant in a criminal case to 
be represented by counsel, or to have ,\itnesses appear and testify in his behalf, was either 
denied entirely, or very much abridged. Under such circwnstances, it was, of course, 
important that the prosecution be compelled to prove the entire transaction, and to call 
all the witnesses present at the time, whether they would testify for or against the de
fendant. But restrictions upon the rights of a defendant do not, and never did, 
exist in tlris country. Here the right of the accused to appear by counsel, and to have 
compulsory process for obtaining Voitnesses in his favor, is everywhere recognized, and 
generally guaranteed by the fundamental law. There is therefore no necessity for requiring 
the State to call all ilie persons who were pn:sent when the offense was committed, or any 
particular number of them. The rights of the defendant are not·in any way abridged by 
a failure to do so. He has the assistance and aJvice of counsel selected by himself, if able 
to employ one, and, if not, appointed by the Court, and compulsory process for obtaining 
witnesses at the public expense. In addition to this, the State is bound to make out its 
case beyond a reasonable doubt; and if the prosecuting officer does not call sufficient 
witnesses for that purpose, or if any unfavorable inference can be ru'awn from his failure 
to call any witness, the defendant is not likely to suffer by the omission; and if he calls 
only such witnesses as are favorable to the State, the defendant has a right to call any 
others which he may suppose will relate the facts favorable to him." 

§ 2081. Corpus Delicti must be proved by E,.e-witnellltlll, not me~elJ' by 
Circulilstantial Evidence. The attempt has often been made to establi~ a 
rule that, for proving the' corpus delicti' .. the fact of death, on a charge of 
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homicide, or of abstraction of goods, on a charge of larceny 1 there must be 
direct or testimonial evidence, i. e. a witness who has seen the lifeless body of 
the person, or the vacant place where the goods were. This attempt had 
been founded chiefly upon a 'cautionary passage of Lord Hale's and a mis
understood utterance of Lord Stowell's: 

Sir ltfatthew HALE, Pleas of the Crown, II, 290: "I would never convict any 
person for stealing the goods 'cujusdam ignoti' merely because he would not give an 
account how he came by them, unless there was due proof made that a felony was com
mitted of these goods. I would never convict any person of murder or manslaughter, 
unless the fact were proved to be done, or at least the body found dead, for the sake 
of two cases, one mentioned in my lord Coke's P. C. cap. 104, p. 232, a Wal wickshire case,2 
another that happened in my remembrance in Staffordshire." 3 

1790, Sir Wm. SCOTT (Lord STOWELL) in Evans v. Evans, 1 Hagg. Cons. 35, 105 (divorce 
f(Ir cruelty; the particular issue being whether the husband had wilfully pushed the wiCe 
out of bed, and the only fact established being that the wife somehow had fallen out of 
bed): "I certainly shall not presume circumstances in order to make out such a case [of 
intentional ejection). It has been asked, and very properly asked, 'Don't Courts of jus
tice admit presumptive proof? Do you expect ocular proof in all cases?' I take the 
rule to be this: If you have a criminal fact ascertained, you may then take presumptive 
proof to show who did it, to fix the criminal, having then an actual 'corpus delicti.' 
Show me, then, in this case, that the crime has been committed, and I shall not be at a 
loss to fix the criminal. But to take presumptions in order to swell an equivocal fact, 
a fact that is absolutely ambiguous in its own nature, into a criminal fact, is a mode of' 
proceeding of a very different nature, and would, I take it, be an entire misapplication of 
the doctrine of presumptions. The fact, then, not being a criminal one upon the face of 
it, and being subject to three or four different interpretations, all of which are perfectly 
innocent, I think myself by no mean'. at liberty to say that I ought by presl!~ption merely 
to make out this fact to be necessarily an act of delinquency." 

1858, JOHNSON, C. J., in Ruloff'v. People, IS N. Y. 179, 184: "[The ru!el may have its 
probable foundation in the idea that where direct proof is absent as to both the fact of 
the death and of criminal violence capable of producing death, no evidence can rise to the 
degree of moral certainty that the individual if> der.d by criminal intervention, or even 
lead by direct inference to those results; and that where the fact of death is not certainly 
ascertained, all mere inculpatory moral evidence wants the k~y necessary for its satis
factory interpl'etation and cannot be dependecl on to furnish more than probable results. 
It may be also that such a rule has some reference to the dangerous possibility that a 
general preconception of guilt, or a general excitement of popular feeling, may creep in 
to supply the place of evidence, if upon other than direct proof of death or a cause of 
death the jury arc to be permitted, upon whatever evidence may be presented to them 
competent upon any part of the case, to pronounce a defendant guilty." 

§ 2081. 1 The definition of the term' corpus 
delicti' has been already examined (ante, 
• 2072). 

2 The following is the case referred to: 1628, 
Coke, Third Institute. 232 (Warwickshire case 
of 1611; an uncle, charged ,with the murder of 
a niece who had disappeared, produced another 
child to impersonate the niece; the fraud being 
discovered. he was hanged; in truth, the niece 
had run away, and at the age of sixteen returned 
to clllim her property). 

I This was a case resembling that of the 
Perrys, cited infra. and perhaps that very case. 

• 
A similar warning to Lord Hale's was later 

given in a forcible passage not so often cited: 
1688, Sir John Hnwles, Solicitor-General • 
Remarks on Cornish's Trial, 11 How. St. Tr. 
463: .. To say truth, when verdicts have been 
given on such evidence (probable presump
tions or infere::.~;;;:!, they have been often 
faulty. [Aft,er noting the Perry case and the 
Warwickshire case,) therefore it is a most 
dangerous t.nd unwarrantable thing for a jUry 
in capital matters, especially in treason, to 
convict a person upon the evidence of prob
abilities." 
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The class of cases referred to by Lord Hale certainly call attention to the 
risk of hastily concluding that an accused is guilty before it appears plainly 
that the alleged injury has been actually suffered. These cases, to be sure, 
are rare enough; not half a dozen seem to be recorded in all our annals.~ 
But their rarity of occurrence makes caution none the less necessary. Lord 
Hale's remark, however, appears to be nothing more than a general expres
sion of caution, not a definite rule of law. ,l\Ioreover, a caution as to the 
degree of proof or persuasion !s a very different thing from a requirement as 
to a specific kind of evidence; and it does not appear that he meant to 
say definitely that an eye-witness of the 'corpus delicti' was necessary. 
As to Lord Stowell's remark" he was in the first placr dealing witi. the 
civil-law rules of Evidence, which rested on a different classification; 5 and in 
the next place, he merely requires that some evidence be produced, and that 
one's conclusion be not formed merel~' by bare presumption or inference. 
The supposed authorities, in short, yield scanty support for the rule. 

Concluding, then, that a caution is desirable as to the degree of persuasion 
that ought to be insisted on in the tribunal, i. e. a rule in the nature of the 
reasonable-doubt rule (post, § 2497), but asking whether there is any proper 
place for a rule of Evidence requiring an eye-witness to the fact of loss or 
injury, the unnecessary and impracticable nature of such a fixed rule is 
apparent. It would be unnecessary, because complete persuasion may often 
be attained without such testimony. It would be impracticable, because 
such testimony may often be unattainable, and then ,the effect of such a rule 
is merely to promise immunity to sueh criminals as can also, sue,ceed in mak
ing that kind of testimony unavailable: 

1854, R. v. Burton, Dears. Cr. C. 282, 18 Jur. 157j the defendant was found, with 
pepper in his pocket, coming out of a warehouse containing a large quantity of similar 
pepper, both loo~e and in bagsj it was impossible to ascertain directly whether there was 

4 Besides the Staffordshire and Warwick
shire cases, the rollowing arc the only ones of 
false conviction that appear to be recorded: 
1705, Captain Green's Trial, 14 How. St. Tr. 
1199, 1294, 1309, 1312 (piracy by seizing a ship 
in the East Indies; it subsequently appeared 
that the ship and crew in question were safe 
and had never been seized at all); 1660, Perry's 
Case, 14 How. St. Tr. 1312 (murder; the 
supposed murdered man, whose body was not 
found, returned home two years after tho 
accused's execution); 1819, Boorn's Case, 
Rutland, Vt., Fay &: Burt's Pam. Report, 5 
Law Reporter, 193, 10 North Amer. Reliew 
418, Greenleaf's Evidence, 7th ed., § 214, note, 
reprinted also in 6 American State Trials 
Serics (murder; several years arter the 
disappearance, there was a conression, trial, 
and conviction; the culprit \\"110 about to h:l 
hung, when the supposed deceased was dis
covered alive and brought back; but here parts 
or the body were believed to h4ve been found). 

Compare the cases of false confession 
(anle, § 867). In 12 American Criminal 
Reports !!13 (1905), the editor, Mr. John F. 
Geeting, has a valuable note collecting cases, 
including some not elsewhere noticed. 

6 It may be noted here that the passage in 
the Roman Digest sometimes put rOl'ward as 
the source of the supposed rule, concerns an 
altogether different problem: Digesta, 29, 5, 
I, §§ I, 24: De senatus consulto Silaniano et 
Claudiano : .. Cum aliter nulla domua tuta 
esse possit, nisi periculo capitis sui custodiam 
dominis tam ab domesticis quam ab extraneis 
praestare servi cogantur, ideo Benatus consulta 
introdueta sunt de publica quaestione [torturel 
a ramilia uecatorum habenda. . . . Item illud 
seiendum est, nisi constet aliquem esse occiaum, 
non habeTi de familia quaeslionem: liquere igitur 
debet seelere interemptum, ut senatus consul to 
locus sit." 
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any shortage in-the warehouse amount. Mr. Ribton, of counsel: "It is submitted that the 
• corpus delicti' must be proved ill every case, and you cannot make any different'C in the 
application of the nile." MAULE, J.: "The offence must be proved. If a lOan go into 
London Docks sober, without means of getting drunk, and comes out of one of the cellars 
very dnmk wherein are a million gallons of wine, I think that would be reasonable e\;. 
dence that he had stolen some of the \\;ne in that cellar, though you could not prove [by 
direct testimony] that any ,,;ne was stolen or any wine missed." Mr. Rihlon: "The 
'corpus delicti' must be proved." MAULE, J.: "Where is the rule that the 'corpus delicti' 
must be expressly proved?" Mr. Ribton: "In Lord Hale it is so laid down." MAULE, J.: 
"Only as a caution in cases of murder." JERVIS, C. J.: "We are all of opinion that there 
is nothing in the objection." 

1834, STORY, J., in U. S. v. Gibert. 2 Sumn. 19, 2i: "[Thisl proposition [that the body 
must be foundl certainly cannot be admitted as correct in point of common reason or of 
law .... A more complete encouragement and protection for the worst offences of this 
sort could not be invented than a rule of this strictness. It would amount to a universal 
condonation of all murders committed on the high seas." 

1850, SHAW, C. J .. in Com. v. Webster, l\Iass., Bemis' Rep. 4i9: "It has sometimes 
been said by judges that a jury ought never to convict in a case of homicide unless the 
dead body be found and identified. This, as a general proposition, is undoubtedly true 
and correct; and disastrous and lamentable consequences have resultt"'<l from disrl'gard. 
ing the rule. But. like other general rules, it is to he taken with some qualification. It 
may sometimes happen that the dead body cannot be produced. although the proof of the 
death is clear and satisfactory; as in a case of murder at sea, where the body is thrown 
overboard in a dark and stormy nigh.t, at a great distance from land or any vessel; although 
the body cannot be found, nobody can doubt that the author of that crime is chargeable 
'\\;th murder." 

A striking example, both of the sufficiency of circumstantial evidence for 
purposes of this kind and of the impracticability of a rule requiring any 
other sort of evidence, is found in a celebrated trial of some piratical mur
derers, in which Mr. Justice Story illuminated the subject in his charge to 
the jury: 

1818, TVilliaml Trial, U. S. Circ. Ct. Boston, Russell & Gardner's Rep. 42, 68, 80; 
murder on the high seas. Mr. Samuel L. Knapp, for the defence: "The difference between 
a certainty to a common intent, and a certainty to an absolute intent, is greatcr than we 
commonly imagine. If a man goes out to sea in a small boat, and a storm arises, and 
afterwards the boat is found upset, it is fair and just, to all common purposes and intents, 
to infer that he has perished; but still he might not be dead; such instances have occurred 
in our time, and the supposed deceased was afterwards found to be alive. Would you 
not say, gentlemen, that a man who WIlS seen going over the falls of Niagara in a skiff, 
and never heard of more, was dead? Yet men' have gone over the falls safe, and it would -
not be impossible that he might be alivc whom we thought was lost. When Daniel was 
cast into the lion's den, it might have bcen fairly inferred that he was instantly destroyed. 
But still that inference would have been false; for hc was not killed; the_angel of the 
Lord shut the moutlls of the famished lions. Docs not thc same angcl walk on the waters 
to his charge from the dcep? It was indeed a special providencc; but that special 
providence which all acknowledge, and which no one ('nn define, is constantly opcrating 
on all the incidents of life. If Baynard should at tlus time come into this court, it would 
surprise us; but stranger things than that have happened. In tlus case you have no right 
to conjecture or reason upon his being dead. The only qucstion is, has his death been 
proved to a demonstration?" Mr. George Blake, for the prosecution: "First, then, 
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gentlemen, is it true that Thomas Baynard, the person alluded to, is actually dead? ..• 
Without the aid of inference or presumption, the fact is now established, that the body 
of this supposed victim was upon the deck of the IChooner Plattsburgh, breathless, 
and to all appearance lifeless, on the night of that day which is mentioned in the indict
ment. That while lying in this situation, it was taken from the deck by two of the 
prisoners at the bar, Williams and Rog, and thrown into the sea. He WIIS never after
wards on board the vessel; nor does it appear that, from that .lay to this, any man 
has seen or heard from him, lIS being alive on the face of the earth. The vessel, at the 
time of this occurrence, was upon tile ocean, and at tile distance of several hurltii'ed miles 
from any land. No other vessel was then in view; nor was anyone seen for ~-.everal days 
preceding or subsequent to the period alluded to. Such, gentlemen of the jury, are the 
circumstances, upon which the allegation is founded tllat this man is dead. Perwit me 
to inquire, can there be a doubt of the fact? It is true indeed, that the body of this 
sufferer was not followed to his deathbed in the oc"ean, by either of the witnesses, who 
have spoken on tllis occasion. No one has declared to you, upon the sanctity of an oath, 
that he watched the process of that suffocation which is described in the indictment, 
or witnessed the very last gasp of the decea&ed. It has, therefore, been insisted by the 
counsel in the defence, and witll a degree of earnestness that would denote their sincerity 
in the objection, that our evidence of the death is yet incomplete. The wide ocean must 
be ransacked, the dead body must have been discovered, or it would be unsafe and pre· 
sumptuous to convict for the murder. Such, gentlemen, is the argument of counsel in the 
defence. . . . [But I say to you that] so sure as that the life of Thomas Baynard was 
not preserved by a miracle, if his body as well as spirit (as in one memorable instance 
that might be mentioned) were not literally translated, that fatal night, from its abiding 
place on earth, to another and a brighter world, so certain is the conclusion, thllt he is 
not now existing." STORY, J., charging the jury: "The counsel for the prisoner l..'Ontend 
to you, that there is no evidence of the actual death of Baynard, that it is still possible 
he may have been saved, by some miraculous interposition, from the devouring waves 
to which they had committed him. But by what spirit of the deep was he protected? To 
what region has he been conveyed? He has gone, gentlemen, you will think, I believe, 
to that region towards which we are all of us advancing. If you are satisfied with the 
truth of the evidence presented to you, it is impossible foY' you to indulge the least doubt 
on the point of his actual death. In no case can you arrive, perhaps, at absolute certainty 
of the death of an individual. There always remains some ground for the conjectures of 
the doubting. They may say that your own senses are not always sufficient to satisfy 
you. Should you even a man laid 01': in his coffin, you. may yet call to mind, that 
there have been instances o! . which have contradicted the tenor of human 
e,'tperience. But we must act lIS reasonable men on reasonable evidence; and in this 
case, that can leave no doubt that Baynard is dead." 

In the rulings in England, there was at first some indication of a willing
ness to erect Lord Hale's caution into a definite rule of law. But it may 
now be said that no such fixed rule is there countenanced, either at large, 
or for the specific cases of larceny and murder; 6 and in the ecclesiastical 

I England: 1792, R. 11. Hindmarsh, 2 Leach the dp.r.PBsed was not killed before his body was 
Cr. L., 4th ed., 569 (murder on shipboard by cast into the sell"; all the judges approved 
throwine the captain overboard; counsel for the finding of murder); 1820, Best, J., in R. 
the defendant argued that the death was not 1>. Burdett, 4 B. &: Ald. 95, 122 (criminal libel ; 
ahown and the captain might have been picked the issue being whether there was evidence of 
up by other ships; the Court .. admitted the publication in Leicestershire, to support the 
general rule of law," presumably meaning L. venue; "'We must act on presumptive proof 
C. B. Hale's rule, and Mr. J. Ashurst "1~Ct it orleave the worst crimes unpunished. I admit, 
to the jury upon the evidence to say wlll'ther where the presumption is attempted to be 
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Courts Lord Stowell himself early repudiated such a rule' for the proof of 
ad ul tery. 7 . 

In the United States, it has been generally conceded that no such rule 
exists; i. e. circum.'1tantial evidence of a proper degree of strength is suJ-

. to prove the death of the person, loss of the goods, or other injury 
forming the 'corpus delicti', and testimony by eye-witnesses of the deed 
done, or at least of the person's dead body, or of the vacant place where the 
goods were, is not required.8 In three jurisdictions, however, such a rule has 
raised as to the' corpus delicti,' that it ought 
to be strong and cogent; but in a part of the 
case reiating merely to the question of wnue, 
leaving the body of the offence untouched. I 
would act Ol.l as slil/llt grounds of presumption 
as" in the most tri.6ing cause); 1838, R. v. 
Hopkins, 8 C. & P. 591 (infanticide; a body, 
differing in description, being found, Abinger, 
L. C. B., said the defendant need not account 
for her child "unIe88 there be evidence to show 
that her child is actually dead "); 1845, R. 11. 
Dredge, 1 Cox Cr. 235 (larceny of a doll; the 
Ill'ods being found on the defendant, but the 
prosecuting ",itne88 being unable to identily 
them or to swear that he had not sold them, 
an acquittal waa ordered); 1854, R. II. Burton, 
Dears. Cr. C. 282 (larceny ; see quotation 
supra); 1857, n. II. Hooper, 1 F. & F. 85 
(larceny of coal; there being no testimony that 
COIl! from the place in i88uc was missed, Wmes, 
J., left it to the jury to say whether any had 
been taken); 1862, R. 11. Cheverton, 2 F. & F. 
S33 (infant-murder by mother; the body of II 
child was found ncar the place next day, but 
was not identified; Erie, C. J.: .. It is no 
doubt eSBP.' . ial that you should be satisfied 
that the body found in the Colne was the body 
of the prisoner's child, and put there by her • 
• . • (After referring to Lord Hale,] On the 
whole evidence, arc you satisfied that the body 
found in the river was the body of the prisoner's 
child and that it was put th\!re by her; ") ; 
1868, R. v. Mockford, 11 Cox Cr. 16 (larceny of 
fowls; circumstantial evidcnce of the 1088 of 
the fowls. '~hcld sufficient); 1908, R. v. Nash, 
L. R. 6 Cr. App. 225 (murder); 1910, R. D. 

Crippen. 1 K. B. (1911) 149, and Notable 
British Trials Series, Crippen's Trial (1920), 
App. D. (murder; mutilated body held suf
ficiently identified; no qucstion raised as to 
the present rule) ; 
Ireland: 1917, R. v. McNicholl. 2 Ir. R. 557 
(murder of an illegitimate child. the body not 
being found; Sir James Campbell, C. J.: 
"What has been relied upon D..~ :m inflexible 
lcgal maxim is not.!ung more than a wise and 
necessary caution to be addressed by the 
presiding judge to the jUry"; nor is the case 
of murder any exception to the rule; the 
opinion carefully reviews the authorities and 
the policy) ; 
Canada: 1905, R. D. King, 6 N. W. Terr. 139, 
147 (murder). 

1 1798, Williams v. Willisms, 1 Haeg. Cons. 
299 (Sir Wm. ScoU: .. {The Court "'ill be] 
vigilant to see that the two main points of luch 
cases (of adultery] are sufficiently proved, vii. 
the criminlli act, and .that the person aKainst 
whom the proofs of that act is established was 
the v.ife. It is undoubtedly true that direct 
evidence of the filet is not required, as it would 
render the relief of the husband almost imprac
ticablc; but I take the rule to be that there 
must be such proximate circumstances proved .. 
as satisfy the Court); 1810, Loveden w. Love
cen, 2 Hagg. Cons. I, 2 (Sir Wm. Scott: 
.. It is a fundamental rule that it is not 

to prove the direct fact of adul-
tery"). 

8 The following cases declare thiB, except 
so fllr as any qualifications are eXPl'ClI8ly noted; 
the qualification, sometimes made, that direct 
evidence must be produced when it i& obtainable, 
lacks of course the most objectionabletfeature 
of the proposed rule, and expresses nothing 
more than the practice which any compe
tent prosecuting officer would naturally ob
serve: 
Federal: 1834, U. S. v. Gibert, 2 Sumn. 19, 
27 (quoted supra); 1858, U. S, D. Williams, 
1 Clift'. 5, 20 (a rule requiring the finding of 
the body "ought always to be enforced when
ever direct proof cxists and it is practicable to 
obtain it ") ; 
Alaba71U1: 1878, Colquitt D. State, 61 Ala. 48, 
52, semble; 1884, Winslow II. State, 76 Ala. 42, 
47; 1893, Ryan II. State, 100 Ala. 94, 95, 14 So. 
868; 1900, Martil1 II. State, 125 Ala. 64, 2S 
80.92; 
Cali/ornia: 1880, People II. Alviso, 55 Cal. 230, 
233 (murder; in exceptional CIlSCIl): 1920, 
People v. Hamilton, CIli. ApI>. ,192 Pac. 
467 (murder) ; 
Florida: 1899. Gantiing D. State, 41 Fla. 587, 
26 So. 737 (murder) : 
Georuia: 1859, Phillips v. State, 29 Ga. 105, 
108. semble (arson; opinion not clear; perhaps 
contra for murder) ; 
IUinois: 1894, Carlton D. People, 150 Ill. 181, 
180. 37 N. E. 244 (I.U'SOn); 1895, Csmpbell II. 

People, 159 Ill. 9, 42 N. E. 122 (infanticide): 
1904, Heyman II. Heyman, 210 m. 524, 71 
N. E. 591 (divorce): 1905, Hoch e. People, 
219 Ill. 265, 76 N. E. 356 (murder): 1913, 
People D. See. 251'1 Ill. 152, 101 N. E. 257: 1914, 
People 1>. Goodwin, 263 III. 99, 104 N. E. 1018; 
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been enacted by statutes; 9 one of which, at least, seems to be, in Mr. Justice 
Story's phrase, "a condenation of all murders" in which the murderer has 
Indiana: 1855. Stocking II. State. 7 Ind. 326, Vermont: 1858. State v. Davidson, 30 Vt. 
330 (murder); 1874, McCulloch v. State, 4!i 377. 385. aemble (robbery); 1879. State v. 
Ind. 109, 111 (murder; but no decision made Potter, 52 Vt. 33, 39; 1896, State ~. Brink, 
as to a case where no remains of the person 68 Vt. 659. 35 Atl. 492 (adultery; over
are found); 1908. Mason II. State. 171 Ind. ruling State v. Way, 6 Vt. 311); 1902. State 
78. 85 N. E. 776 (larcenY); 1911. Messel v. v. Kimball, 74 Vt. 223, 52 At!. 430 (adultery) ; 
State. 176 Ind. 214. 95 N. E. 565 (rape under Virginia: 1871. Smith II. Com •• 21 Gratt. 809. 
age) ; 813 (murder); 18i8, Johnson v. Com.. 20 
Indian Tel"r.: 1906. Leftridge v. U. S .• 6 Ind. Gratt. 796. 820 (burglary; preceding 
T. 305. 97 S. W. 1018 (homicide) ; " approved); 
Iowa: 1870. State v. Keeler. 28 Ia. 551 (mur- . WCI8hinoton: 1902. State v. Gates, 28 Wash. 
der); 1897. State v. Millmcier. 102 Ia. 692. "689. 69 Pac. 385; 
72 N. W. 275 (arson); 1921. State v. Town- Weal Virginia: 1885, State 1.'. Flanagan. 26 
!!end. 191 Ia. 362. 182 N. W. 392 (murder; W. Va. 116. 123 (murder); 1913. State D. 

decompol!ed corpse) ; " Merrill. 72 W. Va. 500. i8 S. E. 699 (infanti
KaMal: 1876, State v. Winner. 17 Kan. 298. cide) ; 
305 (murder); 1913. State v. Cardwell, 90 Wuconsin: 1892, Zoldoske I). State. 82 Will. 
Kan. 606. 135 Pac. 597 (rape under age) ; 580. 597 (murder); 1899, Buel II. State. 104 
Kent~ky: 1896. Laughlin I). Com.. Ky. , '''-i~. 132. 80 N. W. 78; 1903, Paulson II. State. 
37 S. W. 590 (murder); 118 Wis. 89. 94 N. W. iii; 1905, Winsky e. 
Maaaach1U!eU.~: 1850. Com. I). Webster. 5 State. 126 Wis. 99, 105 N. W. 480 (burglary); 
Cush. 295. 310 (murder); 1898. Com. 11. Wil- Wyomino: 1898. Dalzell v. State. 7 Wyo. 
Iiams. 171 Mass. 461, 50 N. E. 1035; 450. 53 Pac. 297 (no rule laid down; evidence 
Minnuota: 1867. State II. Hogard. 12 Minn. herc held sufficient). 
293. 298. semble (larceny); ". New Yark: 1856. People I). Wilson. 3 Park. 
Mi.I!souri: 1905. State II. Henderson. 186 Mo. Cr. C. 191. 207. semble (murder; circumstan-
473. 85 S. W. 576 (murder); 1906. State v. tinl evidence suffices); 1858, Ruloff 1>. People. 
Banington. 198 Mo. 23. 95 S. W. 235 (mur- 18 N. Y. 179, 184 (the law in homicide "does 
der); 1911, State v. McCord. 237 Mo. 242. not permit a conviction without direct proof 
140 S. W. 885 (rape): 1921. State II. Poor, of the death or of the ... iolcnce or other act of 
286 Mo. 644. 228 S. W. 810 (murder; body the defendant which is all~ged to have pro
burned) ; duced death"); 1872. People v. Bl.'nnett. 49 
New Mexico: 1902, U. S. v. Griego. 11 N. M. N. Y. 137. 143 ("The point of the [preceding] 
392, 72 Pac. 20 (adulterY) : decision is that. as to one or the other of the 
North. Carolina: 1860. State 17. Williams. 7 component parts of the 'corpus delicti'. there 
Jones L 446. 454 (homicide); must be direct evidence; that both cannot be 
Oklahoma: 1913. Woody 1>. State. 10 Oklo Cr. established by mere circumstantial evidenc'.l; 
322. 136 Pac. 430 (adultery); but the CO'Jrt affil"llls the rule that when one is 
Oregon: 1899, State v. Hanna. 35 Or. 195. 57 proved by direct evidence, the other may be 
Pac. 629. semble (larceny); 1905, State v. Wi!- by circumstances"): 1881. Penal Code. 
Iiams. 46 Or. 287, 80 Pac. 655 (murder); § 181. Cons. L. 1909. Penal, § 1041 (" No 
1906. State II. Barnes, 47 Or. 592. 85 Pac. 998 person can be con\icted of murder or man
(murder) ; elaughter unless the death of the perllon 
Pennaylvania: 1846. Com. 11. Harman. 4 Pa. alleged to have been killed. and the fact of 
St. 269. 272. Bembl~ (homicide): 1882". Gray killing by the defendant as alleged. are each 
II. Corn .• 101 id. 380. 386. semble (homicide) I established. as independent facte; the former 
Philippine lsi.: 1903, U. S. 17. De La Cruz, by direct proof. and the latter beyond a rea-
2 P. I. 148 (robbery) ; sonable doubt"); 1888. People v. Beckwith, 
Porto Rico: 1917. People v. VilIegs.s. 25 P. R. 108 N. Y. 67. 71.15 N. E. 53 (murder; statute 
815 (larceny of ducks); applied); 1888, People D. Palmer. 109 N. Y. 
RIIolk Island: 1917, State V. Des)overs, 40 110. 112. 16 N. E. 529 (murder; statute 
R. I. 89. 100 At!. 64; r," construed; 'corpus delicti· does not include 
South. Carolina: 1896, State v. Martin. 47 S. C. identity of the deceased); 1905, People e. 
67. 25 S. E. 113 (though not definitely decid- Patrick. 182 N. Y. 131. 74 N. E. 843 (statute 
ing more than that the identification of a body applied) ; 
found may be made by circumstantial e\i- North Dakota: Compo L. 1913. § 9459 (quoted 
dence) : ante. § 2070; like N. Y. P. C. § 181. supra); 
Tennessee: 1844, Tyner V. State. 5 Humph. 1917. State II. Sogge. 36 N. D. 262, 161 N. W. 
383, semble (larceny); 1847. Carey". State. 1022 (infnnticide; Compo L. 1913, § 9459 
7 Humph. 499. 8~,;'ble (stealing); 1891. Lan- applied: here there was direct e"idence that 
caster II. State. 91 Tenn. 26i, 269. 18 S. W. the child had been born alive. but the trial 
777. semble (murder): Court's instruction was held faulty) ; 

429 



, 

, 

• 

• 

§ 2081 REQUIRED KINDS OF WITNESSES [Chap. LXX 

successfully destroyed his victim's body. In another jurisdiction, it is pro
vided that in capital cases the death penalty shall not be imposed for a 
conviction on circumstantial evidence alone; 10 i. e. there must be some 
direct or testimonial evidence; but this loose and unpractical rule violates 
all the traditions of the common law, and merely represents a compromise on 
the issue of abolishing capital punishment. 

§ 2081a. E,e-witneu of a. Personal Inj111'1; Insurance-Clause. There is of 
course no rule, at either common law or by statute, requiring an eye
witness as part of the period of a personal injury, in a civil action either of 
tort or of contract (ante, 2078). Under statutes providing for a review by 
the Supreme Court of findings of an industrial commission, as to the suf. 
ficiency of evidence that the employee'a 1:njury ,was received in the course oj 
employment, it has sometimes been argued that there must be an eye-witness 
to the injury. But such a rule would be not only unfair in numerous cases 
of actual injury, but often futile and productive of evasion in dishonest 
cases; and has properly been repudiated.1 

Insurers against death or personal injury by accident have experienced 
difficulty in exposing false claims of accident, advanced in cases of suicide 
or self-inflicted injury, where the absence of eye-witnesses has left the evi. 
dence doubtful. Courts have here wisely made no deviation from the gen
eral rule. But in contracts of accident-insurance or life-inaurance such a 
clause is sometimes inserted. On the general principle of the validity of 
such contracts affecting the mode of proof (ante, § 7a), this species of clause 
is plainly valid. 

§ 2082. Proof of a. II Marriage in Fact"; (1) MMIIare in Evidence and in 
Law. The possible modes of evidencing a marriage depend so 

intimately upon the theory of the marriage-contract in substantive la'\V 
that the main features of the latter must be kept in mind in examining 
the rules of Evidence. 

TutU/: 1874. Wilson v. State. 41 Tell:. 320. 325, 1921, Mettall v. State. 89 Tell:. Cr. 216. n,~ 
43 id. 412. 476. aemble (murder; circumstan- S. W. 315 (confel!llion may be used "in aid " 
tial evidence suffices); 1876. Brown v. State, other proof to establish the 'corpus deli, ~i' "). 
1 Tex. App. 154. semble (SIlIlle: 10 Colo. R. S. 1908. § 162 •• Compo St, 1921, 
1885. Lightfoot 11. State. 20 Tex. 77. 98. I 6666 (" nor shall any person suffer t."~ death 
(pme; murder); P.0 .. § 549. Rev. P. C. 1911. pcnalty who shall have been cor.<"l"'t(1~ on 
, 1084 (" No person shall be convicted of any circumstantial evidence alonc "); 1"\ iI. D".1S5 
degtce of homicide unless the body of the v. People. 132 Colo. 418. 163 Pac. ':~J ' '>.)v. 
decessed, or portion!! of it. are found and suffi- St. 1908. § 1624. quoted BUpra. applil!f! ',<0 a 
eiently identified to establish the fact of the charge of murder; "a confession by the 
deatk of the person charged to have been defendant is circumstantial evidence"; un
killed "); 1889. Puryear 11. State. 28 Tex. 73. sound in theorY; two judges diss.). 
78, 11 S. W. 929 (statute applied); 1898. § 1081a. 11917. Ohio Building SafetyV .... ult 
Kugadt v. State. 38 Tell:. Cr. 681, 44 S. W. 989 CO. V. Industrial Board. 277 m. 96. 102 (em
(the identification. under the atatute. may be ployeo's death; cause of death. as occurrieg in 
by circumdantial evidence); 1899, Gay 11. course of emploYDlent. roay be evidenced "l':'y 
State. 40 Tex. Cr. 242. 49 S. W. 612 (preceding circumstantial as well as by direct evidence"); 
case followed); 1900. Bailey 11. State. 42 TClI:. 1918. Smith-Lohr Coal Co. 11. Industrial Com., 
Cr. 289. 59 S. W. 900 (following Kugadt v. 286111.34.37 (follOwing Ohio B. S. V. Co.~. Ind. 
State); 1902. Landreth 11. State. 44. Tex. Cr. Board. supra); 1920. HydrOlt Chcmical Co.t>. In-
239, 70 S. W. 768 (preceding Ca5el! approved) ; dustrial Commission. 291 Ill. 579, 126 N. E. 564. 
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As the common law emerged into the 18oos, and the question of the ele
ments of a valid marriage came exclusively within the jurisdiction of the 
common-law Courts, after the long domination of the ecclesiastical Courts 
over that subject, there came up everyv. J.ere for settlement a controversy 
upon a fundamental point, requiring a long historical survey for its proper 
understanding. That controversy was, briefly, over this question: Whether 
for a valid marriage-contract an ,:nformal and private exchange of consent, 
similar to that by which any other contract could be made, would suffice; 
or whether the exchange of consent must take place before an ordained clergy
man or other person authorized to celebrate marriages. In 1843, the latter 
requirement was declared to be and to have been the common law of England; 1 

though it seems entirely clear that the former view is historically the correct 
one; 2 and it has in fact been taken as the law for Scotland and for probably 
everyone of the jurisdictions in the United States.3 The controversy in the 
substantive law thus lay between the private or informal consent and the 
public or ceremonial consent. 

Now this ceremonial marriage, so important in the substantive law, though 
open to confusion with the U marriage in fact" of the law of Evidence, is un
questionably distinct in its meaning; indeed the evidential rule about a U mar
riage in fact" was laid down nearly a century before the case of R. v. Millis, 
and at a time when the erroneous doctrine about a ceremonial marriage had 
not yet been clearly adopted by English Courts. The meaning of "marriage 
in fact" is simple and undoubted (though it is not a meaning for which any 
clue is given by the unfortunate phrase itself); it is a marriage which can be 
evidenced by an eye-w£tnes8 of the act of exchang£ng consent.' It is thus ap
parent that, so far as the theory of law is concerned, the informal marriage 
can be equally a "marriage in fact" with the ceremonial one; that is to say, 
a friend who is present at the informal exchange of consent may testify as an 
eye-witness to the "marriage in fact" and thus satisfy the rule of Evidence. 
ConvcrseV, a ceremonial marriage may in the substantive law be required 
(as in Eng~and)~ and yet may be evidenced merely by habit and repute, 
where the rule of Evidence requiring proof by an eye-witness does not apply: 
It can be understood, then, at the outset, that the evidential rule about a 
"marriage in fact" has nothing essentially to do with the controversy of sub~ 
stantive law as to a ceremonial marriage. 

There is, to be sure, an accidental relation between the two so far as con~ 
cerns the ease of proof of one sort or another. (1) On the one hand, proof of 
a "marriage in fact" i. e. by an eye-witness, will be more likely to be avail~ 
able in a jurisdiction where the ceremonial marriage is the only valid one. 

§ 2082.1 R. v. Millis. 10 CI. & F. 534; 
Beamish 11. Beamish •. 9 H. L. C. 274. 

2 Pollock & Maitland. History of the English 
Law. II. 362-382. 

3 1905. Reaves v. Reaves. 15 Okl. 240. 82 
Pac. 490 (summarizing the history); 1891. 

Bishop. Marriage. Divorce. and Separation. 
§ 409; 1904. Howard. History of Matrimonial 
Institutions; 1922. O. E. Koegel. Common Law 
Marriage and its Development in the United 
States. passim. 

t See the quotations post. § 2085. 
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The celebrating clergyman or magistrate being an eye-witness, his certificate 
serves as eye-witness proof (post, § 2087), and either this or the marriage
register kept by him will generally be available; moreover, the persons 
usually required in such jurisdictions to attend the ceremony as witnesses 
will furnish another available source of eye-witness proof. In a jurisdiction 
sanctioning the informal exchange of marriage-consent, no eye-witness proof 
will be available, if the parties have taken the full liberty of the law and 
have exchanged consent privately and without the presence of either clergy
man, magistrate, or friends. Consequently, to require as a rule of Evidence, 
eye-witness proof of marriage in such jurisdictions often amounts to prac
tically the same thing as requiring, by rule of substantive law, a ceremonial 
marriage; because the required eye-witness cannot be had.S Kevertheless, 
this is purely an accidental coincidence of fact, and not the result of any 
legal identity of ceremonial marriage and "marriage in fact"; as is easily 
seen by supposing the case of a consent informally exchanged before friends; 
for this would not be a ceremonial marriage valid by the substantive law of 
England, although it would furnish the eye-witness proof sufficient to satisfy 
the rule of evidence. (2) On the other hand, proof by habit and repute, i. e. 
by conduct as married persons and by reputation of the community (post, 
§ 2083), will be more significant and cogent in jurisdictions where the sub
stantive law requires no more than an informal and private exchange of 
consent to constitute a valid marriage. But in a jurisdiction where a cere
monial marriage is alone vaiid and must therefore have been alleged in the 
pleadings, here, though from habit and repute it may still be inferred that 
this ceremonial marriage had been performed, yet the inference will not be so 
readily drawn unless some satisfactory explanation can be given of the 
absence of that eye-witness evidence which ought ordinarily to be available 
if in truth there was a ceremonial marriage, for example, the certificate or 
the register. Thus, in such a jurisdiction, as a mere coincidence, that kind of 
evidence habit and repute may often be discredited in a way which 
would be impossible in other jurisdictions, a difference often noticeable 
between Scotch and English marriages in their consideration by the House of 
Lords.6 This difference, however, will be seen, from what has been said, to 
be merely a practical consequence of the substantive law, and not of any 
difference in the rules of evidence as to the sufficiency of habit and repute. 

§ 2083. Same: (2) Habit and Repute as the OrdiDalY Evidence. The act 
of exchange of marriage-consent, as constituting a marriage, may conceivably 
be evidenced by various sorts of evidence, anyone of which might suffice to 
persuade the tribunal, in the absence of some special quantitative require-

• See Lord Eldon's amusing anecdote of the 
Irish peer (ante, § 1642). But even in the 
Gretna Green marriages it was once in a while 
resorted to: 1827, Wakefield's Trial. Pelham's 
Chronicles of Crime. cd. 1891. II. 132 (where 
David Laing himself. the celebrated black
amith-parson. was a witness). 

8 An example of the efficacy of the cohabi
tation e,;dence in leading to the inference even 
of 1\ ceremonial marriage is seen in ReShephard, 
1904. 1 Ch. 456. An example of the occasional 
violence of this inference. based on habit and 
repute only. is found in Travers 11. Reinhardt, 
205 U. S. 423. 27 Sup. 563. 
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ment. One of these kinds would be the testimony of a person present and 
seeing or hearing the words of consent. Another would be the admissions 
of a party-opponent to the suit. Both of these would be ordinltry instances 
of evidence usually ~mployed for proving any other fact in litigation. But 
two other kinds are also available, by way of exception to the general rules 
of evidence. 

In the first place, the candllct of tlze two persons, in living together in 
the manner usual for married persons, is some circumstantial evidence that 
they exchanged consent at a prior time. The evidential nature of this in
ference has been already examined (ante, § 268); its general admissibility is 
unquestioned. It is enough here to note that this evidence from conduct is 
commonly spoken of as "lzaMt"; and that it is something more than mere 
cohabitation, or living together, because it signifies living together and behav
ing in every way with the evident belief and assumption that they have 
the rights and responsibilities of persons who have contracted a lawful 

• marriage. 
In the second place, repute of tlze c07n7num'ty or neighborhood that these 

persons have been lawfully married is a kind of testimony which is based 
partly on the parties' habit as married persons, partl~' on contributions of 
personal knowledge by those who have witnessed the exchange of consent, 
and partly on the absence of contrary evidence which would naturally ha"e 
come to light had it existed. This net result of the sifting of the facts by 
gossip and by interested investigation is summed up on the community's 
reputation; and this, though it would ordinariIy be inadmissible by the 
Hearsay rule, is by long acceptance admissible under a special exception to 
that rule. The scope and reason of this Exception, making reputation ad
missible to prove marriage, has already been considered, (ante, §§ 1602-1605); 
it is enough here to note that it is always admissible. 

Now these two sorts of evidence, habit and reputation, are commonly 
found available together, and are therefore commonly offered at the same 
time. They are admitted on distinct theories, the one being circumstantial 
in its nature, the other testimonial; but in practical use they are generally 
found associated. The typical judicial treatment of them may be gathered 
from the following exposition: 

1867, L. C. CHEL'ISFORD, in the Brcadalbar.e C(UJe, L. R. 1 Sc. App. 182, 192, 196, 211: 
"Habit and repute arises from parties cohabiting together openly and constantly,. as if 
they were husband and wife, and so conducting themselves towards each other for such a 
length of time in the society or neighborhood of which they are members as to produce a 
general belief that they are really married." Lord WESTBtJRY: "Cohabitation as husband 
and wife is a manifestation of the parties having consented to contract the relationship 
'inter se.' It is a holding forth to the world by the manner of daily life, by conduct, 
demeanor, and habit, that the man and woman who live together have agreed to take 
each other in marriage and to stand in the mutual relation of husband and wife; and 
when credit is given by these among whom they live, by their relatives, neighbors, friends, 
and acquaintances, to and this continued conduct, then habit and 
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repute arise and attend upon the cohabitation. The parties are holden and reputed to 
be husband and wife; and the law of Scotland accepts this combination of circumstances 
as c\;dcnce tlla: consent to marry has been lav.iull,y interchanged." 

These two kinds of evidence, then, being always admissible (ante, §§ 268, 
1602), the question now to be considered is whether there is any quanti
tative rule as to their sufficiency; i. e. Are they alone sufficient, if the jury 
trust them, to prove a marriage, or is proof by an eye-witness indispensable? 
Is it of no avail to furnish evidence of habit and repute unless also a certifi
cate or register or oral testimony of a bystander is furnished? 

Here we ma~' start with the general proposition that habit alld reputc alone 
8ujfice ordinarily in civil cascs. l There is a common-law rule declaring them 

, 208S. t Accord: ENGUND: 1805. Lender estate; here proof of a marriage in fact was 
II. Barry, 1 Esp. 353 (non-assumpsit; Lord required. lxocausc .. a direct issue is made up by 
Kenyon said .. an action for crimillal conver- the parties" on that point; no authority cited; 
saUon was the only civil case where an actual the other cases in this State leave this ruling 
marriage, by producing a copy of the register, of no authority); 184i. Donnelly II. Donnelley's 
need be proved; the same strictness was Heirs, 8 D. !llonr. 11:1, 116 (dower); 18511. 
required in an indictment for bigamy"); Chiles~. Drake. 2 Mete. 146, 154 (death by 
1827, Doe ~. Fleming, 4 Bing. 266 (ejectment; wrongful act); Loui"ia7la: 1831, Taylor ~. 
quoted infra); 1!!32. Maxwell ~. Maxwell, Swett. 3 La. 33. 3() (inberitance); 1833. 
Milward Eccl. 290, 292 (restitution of con- Holmes v. Holmes. 6 La. 463. 4il (breach of 
Jugal rights); the following early case is carrier's contrnct); 1847. Hobdy v. Jones. 2 
therefore of co validity: liM, Conran t'. La. An. 944 (slander charging concubinage); 
Lowe, 1 Lee Eccl. 630. 638 (on the facts, proof ISi8, lllasini v. lllasini. 30 La. Rev. laS8. 
of cohabitation held insufficient without calling 139i (succession); Maine: 1849. Taylor r. 
a witness to the ceremony. in a claim for Robinson. 29 1\le. 323, 328 (slander spoken of 
restitution of conjugal rights). plaintiff's "ife); Maryland: 1i3!). Cheseldino 

CANADA: 1885. Currie v. Stairs, 25 N. Br. 11. Brewer, 1 H. & McH. 152 (ejectment); 1828 
4.7 (slander charging adultery) ; 1858 ... Graham Fornshill v. Murray. 1 Bland Ch. 479, .f8~ 
f. Law. 6 U. C. C. P. ;HO. 31a (dower). (distribution of estate; eye-witness required; 

UNITED STATE": Federal: 1907. Travers II. this and the following case arc of no authority 
Reinhardt. 205 U. S. 423, 2i Sup. 563; W19. in ".iew of the other rulings); 1836, Sellman 
Hamlin ,. Grogan. 8th C. C. A., 25i Fed. 59 1:'. Bowen. 8 G. & J. 50. 54 (dower; eye-v,itne:lS 
(inheritance; !ollo\\ing Travers I). Reinhardt) ; required); 1848, Cope II. Pearce, 7 Gill 247. 
Arkama!: 1913. Farmer v. Towers, 106 Ark. 263 (distribution of estate); 1868. Boone t'. 

123.152 S. W. 993 (heirship); California: 1864. Purnell. 28 Md. 60i, 629 (ejectment); 18n. 
People v. Anderson. 26 Cal. 129, 133 (prov- Redgravc II. Rcdgrnve. 38 Md. 93, 97 (admin
ing a witness incompetent by marriage); Con- istrntion); 1IlcusachlJ.llctl3: 1812, Newburyport 
neciicul: 1812, Hammick II. Bronson. 5 Day v. Boothbay, 9 Mass. 414 (pauper settlement) ; 
290, 293 (ejectment. title depending on mar- MkhiDan: I8i8, Proctor v. Bigelow. 38 Mich. 
riage); 1885. Northrop v. Knowles, 52 Conn. 282 (dower); MillneBota: 1Bn, State v. Wor-
522 (title depending on legitimacy; reputation thingham, 23 Minn. 528, 534 (bastardy com
of adulterous relation, excluded on the principle plaint); Mississippi: 1849. Stevenson v. 
ante, § 1602; present point not involved); MeReary. 1% Sm. & M. 9. 56 (ejectment); 
Delau'are: 1902, State II. Miller, 3 Pen. 518. 1856. Henderson v. Cargill. 31 Miss. 367, 409 
52 At!. 262 (in!OIUlation for failure to support (distribution of estate); Missouri: 1857. Boat.
children); Illinois: 18i5, Miller D. White, 80 man v. Curry. 25 Mo. 433. 438 (title to sue as 
III. 580,585 (tresplk"<l); 1878. Lowry v. Coster, husband and "ife); New IIampshire: 1841. 
91 id.182. 184 (\ossofsupportbysaieofliquor); \Vendell II. Safford, 12 N. H. 179. 184 (breach 
Indiana: 1846, Fleming I). Fleming. 8 Black!. of promise); 1843. Young v. Foster, 11 N. H. 
234. (dower); Iowa: 1906. Smith II. Fuller. ' 114, 118 (dower); 1846, Dalton II. Bethlehem, 
10.. ,108 N. W. 765 (dower); Kentucky:' 20 N. H. 505, 514 (paupe. settlement); 1S58. 
1808, Crozicn. Gano.1 Bibb 25i. 258 (detinue) ; Stevens v. R~ed, 37 N. H. 49, 53 (do"'cr); 
1831. Sneed v. Ewing,S J. J. Marsh. 460, 491 Nel!! York: 1809, Fenton II. Reed. 4 Johns. 
(inheritance and legitimacy); 1835. Stover v. &2 (in~urance); 1820. Jackson 11. Claw. 18 
Boswell. 3 Duna 232. 233 (dower); 184·1. John:.. 347 (ejectment); 1842. Re Taylor. 9 
Taylor II. Shemwell. 4 B. Monr. SiS, 5i6 l'nis.:e 61 1. 614 (lunatic'S estate); 1850. Clayton 
(ejectment); 1846. Ruhl I). Ruaner. 7D. Monr. v. Wardell, 4 N. Y. 230. 234 (legitimac~'): 
t30 (claim against husband for deccal!ed wifc'3 1868. O'Gara II. Eisenlohr, 38 N. Y. 296, 2!l8 
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insufficient in bigamy and criminal conversation (post, § 2085); there is a. 
further field for controversy as to their sufficiency in other criminal charges 
and in suits for divorce (post, § 2085); and there is sometimes a distinction 
as to marriage documents (post, § 2088). But, apart from these special 
rules, there remains the uncontroverted field of civil cases in general; and 
here the universally accepted principle, serving as the normal doctrine, is to 
be understood as making no discrimination against this sort of evidence: 

ISiS, CAMPBELL, C. J., in Proctor v. Bigelcw, 38 Mich. 282: "In most cases where the 
right to property is to be made out by proof of a marriage, the who were present 
are not living or attainable. One or both of the married persons must die before any 
inheritance or dower can exist. It would be impossible in a maiority of such cases to 
prove a marriage by any better testimony than conduct and reputation." 

But is this true except of the two kinds of evidence, habit and repute, 
in combination? 'Vill either alone equally suffice? In practice, the con
ditions which furnish the one sort usually furnish the other; so that the 
question rarely arises for decision. l\:!oreover, the terms are not alwa;ys 
used with precision, for in judicial utterances each of the two words is fre
quently found employed in the sense of both combined. Nevertheless, 
in evidential theory the two are distinct; and there seems no sound reason 
for treating them as valueless unless coupled. 

(a) IIabit, then, or conduct as married persons, ought of itself to be 
sufficient: 2 

(administration); 1832, Jenkins t. Bisbee, 1 2 Accord: England: 1751, Revel 1'. Fo%, 2 
Edw. Ch. 3i7 (creditor's bill); ISi7, Chamber- Yes. Sr. 269 (bill by remainder-man against 
lain v. Chamberlain. 71 N. Y. 423, 427 (dis- a woman who was given an estate till mar
tribution of estate); N orlh Carolirnl: 1799, ringe; the defendants denied the marriage; 
Telts ,. Foster. Taylor 121 (remainder oyer on L. C. Hardwicke; "The great thing in thia 
marriage); 1827, Weaver v. Cryer, 1 DCY.337, case is the shortnt'ss of time in which the 
341 (trover); 1859, Archer v. Haithcock. 6 cohabitation subsisted; ••. those circum
Jones L. 421; Penn~ylvania: 1816, Chambers stances are certainly proper cyidence of the 
II. Dickson, 2 S. &: R. 475 (dower); 1855, marriage, for on a limitation over in case of 
Thorndell v. Morrison, 25 Pa. 326. 327 (eject- marriage. if marriage is had, it is probably 
ment); 1866, Com. r. Stump, 53 Pa. 132. 135 clandestine; if therefore the Court was to eal' 
(inheritance t8%); 1873, Richard v. Brehm. 73 BI.'ch circumstancf!!' were e\idence, it "'ould be 
Pa. 140. 144 (ejectment); Tcxas: 1847, impossible to prove it. But. both defendants 
Tarpley r. Poage, 2 Tel:. 139, 149 (promissory den~ing it on oath. and insisting on trying it, 
note); Vellllon!: 1819. Poultney v. Fairhaven, it must be tried; for a jury are proper judges 
Brayt. 185 (pauper settlement; to prove a of the fact "); 1762. R. r. Stockland, 2 Burr. 
woman not the In,,iul wife of 8., PriM cohab- Sett. Cas. 50S (pauper settlement; "Lord 
itation and reputation as the wife of A. were Mansfield seemed to think that thirty years' 
held "not proper to di8pr01:11 her the wife of cohabitation as man and "iCe was sufficient 
S."; not cited, but practically repudiated. in proof"); 1874, Lyle v. Ellwood, L. R. 19 EQ. 
the next case); 1860. Northfield v. Vershire, 98. 106, 3emble. 
33 Vt. 110, 112 (factI! substantially similar; U",Utd Statu: 1852. Morris v. Morris, 20 
"evidence of reputation and cohabitation ie Ala. 168, 172, semble (divorce for adultery); 
competent to prove a marriage whenever the 1906, Ward v. Merriam, 193 Mass. 135, 78 N. E. 
Question ariscs in any chi! action, except in 745 (81ander); 1846. Dalton v. Bethlehem. 
actions for criminal conversation"); Viroinia: 20 N .. H. 505. 514. Contra: 1893, Arnold v. 
1899. Eldred IJ. Eldred, 97 Va. 606, 34 S. E. Chesebrough's Ex'r, 7 C. C. A.572,58Fed. 927; 
477 (title depending on legitimacy); 1919, 1876, Cargile II. Wood. 63 Mo. 501, 513; 1866. 
Reynolds v. Adams. 125 Va. 295. 99 S. E. 695 Com. v. Stump, 53 Pa. 132. 135. In these 
(inheritance); Washington: 1909. Weatherall opposed cases, the judges probably use 
II. Weatherall. 56 Wash. 344. 105 Pac. 822 (bill "cohabitation" as meaning merely "lhing 
to establish a marriage; prior cases reviewed). together": this of coursc makes their state-
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1844, Mr. J. Hubback, Succession, 248: "The mere cohabitation of two persons of 
dift'erent sexes, or their behavior in other respects, as husband and "ife, always a.fl'ords 
an inference of greater or less strength that a marl'iage has been celebrated between them. 
Their conduct, being susceptible of two opposite explanations, is to be moral rather than 
immoral, and credit is to be given to their own assertions, whether express or implied, 
of a fact peculiarly within their own knowledge. The presumption of marriage fl'om 
these circumstances is too reasonable not to have a place in the laws of other countries. 
'Cohabitation,' says Lord Stair, 'and the behaving as man and " .. ile for a considerable 
time, presumeth marriage, though there be neither contract, promise, nor 'sponsalia' 
preceding, nor evidence of copulation by children.' 'Oritur presumptio matrimonii ex 
tractatu quo vir et mulier ut conjuges alter alterum se habet' (Mascardus) .••• If the 
marriage to be proved was kept secret and disavowed by the parties, aDd thus not only 
wanU! the aid of reputation in its favor, but may also be encountered by declarations and 
reputation of a contrary tendency, it will be important to adduce evidence of reasons for 
the concealment." 

(b) Repute, also, may alone suffice; and in practice, it may well occur that 
reputation-evidence alone will be available: 3 

1827, PARKE, B., in Doe v. Fleming, 4 Bing. 266: "The general rule is that reputation 
is sufficient evidence of lDarriage, and a party who seeks to impugn a principle so well 
established ought at least to furnish case'! in support of his position." 

§ 2084. Same: (3) Lord Mansfield's Rule in Morria v. Miller. The cast 
of thought, in that greatest of English judges, was a strong and individual 
one; and his instincts of justice and common sense were at the same time 
so keen that his influence upon the whole body of English law was not only 
marked but beneficent. It goes with such a nature to disregard precedent, 
where precedent, or the lack of it, seems to stand in the way of good sense; 
he did not sit there (in his celebrated phrase) "to take the rules of Evidence 
from Keble or Siderfin." 1 Yet the guidance of instinct alone one's in
dividual or momentary views of justice may prove erroneous, by the 
broader standard either of other men or of other times; and in such instances 
the willingness to disregard precedents appears, for the case in hand, as a re
grettable source of error. In the course of events, little opportunity has 
arisen to pass such censure upon Lord Mansfield's judgments; his immediate 
successors, smaller men than he, were shocked at his innova~ions; but Time 
has been his vindicator. Yet in the law of Evidence, oddly enough, it has 
been his fate not to find this vindication. Rarely did he make any real con
tribution to its theory or its practice; 2 not infrequently he helped to obscure 

ment COflect enough, since (as above explained) 745 (Doe 11. Fleming approved); UniUd 
the "habit" which is evidence of marriage is .stal.~: 1841, Wendell 11. Safford, 12 N. H. 179. 
!!omethiDg more than mere cohabitation in the 186 (breach of promise). Contra: Eng. 1814. 
narrow sense; it is "living together as husband Lord Redesdale, in Cunningham 11. Cunning-
and wife." ham, 2 Dow 482, 510; U. S. 1903, Summer-

• Accord: England: 1790, Sherborne 11. ville 11. Summerville, 31 Wash. 411, 72 Pac. 84. 
Naper, 2 Ridgw. P. C. 224 (not clear); 1795, That a diMded ~eputation is insufficient is 
Reed 11. Passer, Peake, N. P. 231, 233, aeillble, per noticed ante, § 1603. 
Kenyon, L. C. J.: 1832. Evans 17. Morgan,2 Cr. § 2084. 1 Lowe I). Jollifl'c, 1 W. Bl. 365. 
&: J. 453, 456; 1843, R. 11. Millis, 10 Cl. &: F. 2 The notable instance is his rule for com-
534, 596. per L. C. Lyndhurst; 1858. Goodman pelling documentary discovery on motion 
Il. GoodmAJl , 4 Jur. N. 8. 1220, 1224. 28 L. J. Ch. (ante, § 1858). 
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it; and in several respects he created, in scorn of precedent, rules which 
merely encumbered the law of Evidence with unnecessary and impolitic re
strictions.3 One of these was the rule requiring proof of a "marriage in 
fact" in bigamy and criminal conversation. 

This rule he laid down in the following cases: 

1767, ~Morri8 v. JIiller, 4 Burr. 2057; the opinion of the Court was asked "upon the 
following question, 'whether to support all action for criminal conversation, there must 
not be proof of an actual marriage'; the fact was, they were married at Mayfair chapel; 
the register or books could not be admitted in evidence; Keith, who married them, was 
transported; and the clerk, who was present, was dead; so that the plaintiff could not 
prove the actual marriage by any evidence." COllnsel for plaintiff argued that "we 
proved articles [of post-nuptial settlement}, ... cohabitation, name, and re<'eption of her 
by everybody as his wife; though we did not indeed prove it by any register or by witnesses 
who were present at the marriage." Lord ~iANSFIELD said: "It certainly may be done 
so in all cases except two," namely, bigamy and criminal conversation. The plaintiff's 
counsel argued tllat the defendant's admission of the marriage sufficed. The defendant's 
counsel argued that the reputation evidence "does not cnme up to the rule of being the 
best e\idence in the plaintiff's power," and that it was not an actual i. e. ceremonial 
marriage. Lord M.U;SFIELD, C. J.: "Proof of actual marriage is always used and under
stood in opposition to proof by cohabitation and reputation and other ('ircumstances 
from which a marriage may be inferred ••.. We are all clearly of opinion that in this 
kind of action, an action for criminal.conversation with the plaintiff's wife, there must 
be evidence of a marriage in fad; acknowled(.,'·ment, cohabitation, and reputation, are 
not sufficient. to maintain this action. . . . It shall not depend upon the mere reputation 
of a marriage, which arises from the conduct or declarations of the party himself. . . . 
Inconvenience might arise from a contrary determination; which might render persons 
liable to actions founded upon evidence made by the persons themselves who should 
bring the action.· .•• Perhaps there need not be strict proof from the register, or by 
a person present, but strong evidence must be had of the fact, as, by a person present 
at the wedding dinner, if the register be burnt and the parson and clerk are dead." 

lii9, Lord MANSFIELD, C. J., in BiTt Y. Barlow, 1 Doug. 1il, 174: "An action for 
criminal conversation is the only civil cu~e where it is necessary to prove an actual 
marriage; in other cases, cohabitation, reputation, etc., are equally sufficient since the 
Marriage Act as before. But an action for crinlinal conversation has a mixture of penal 
prosecution; for which reason, a.,d because it might be turned to bad purposes by persons 
giving the name and character of wife to women to whom they are not married, it struck me. 
in the case of Morris 11. Miller, that in such an action a marriage in fact must be proved." 

• 

Certain things may plainly be gathered from these two cases, upon which 
the rule has always been supposed to be founded. (a) It does not appear that 
there was any such restriction before these opinions were rendered.5 "It 
struck me," says Lord Mansfield, that there ought to be such a rule. No 
doubt the then prevalent canon of the "best evidence," 6 invoked by counsel 

S The others were the rule excluding 
• allegans suam turpitudinem' (ante, § 525), the 
rule against parents .. bastardizing their issue .. 
(ante, § 2063), and the rule against jurors 
impeaching their verdict (post, § 2352). 

• The following sentence is from the report 
in 1 W. BI. 632. 

IS The only prior cases on the subject seem 
to have been one in the Ecclesiastical! Court, 
Conran 11. Lowe, 1754, 1 Lee Eccl. 630, cited 
ante, § 2083, and R. 1>. Norwood, 1765, cited 
post, § 2086. 

I AntI!', § 1173. 
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in argument, served as the justifying principle. (b) The phrase" proof of a 
marriage in fact," or "actual marriage," signified, as a rule of evidence in 
these decisions, proof by an eye-witness, i. e. either by the register containing 
the parson's entry or by the oral testimony of parson, clerk, or some other 
person present at the ceremony. This has since been the accepted mean
ing; ; though in a jurisdiction where a ceremonial marriage is not required 
by the substantive law (ante, § 2082) the term covers also proof by an eye
witness to the exchange of marriage-consent, even when given informally. 
(c) This special requirement, as declared by Lord l\Iansfielci, was limited to 
two kinds of issues, one a criminal charge, namely, b£gamy, the other a civil 
action, namely, criminal conver8ation. (d) The requirement of eye-witness 
proof, as made by him, dearly declared evidence of habit and repute in
sufficient. He further mentioned "acknowledgment" as insufficient; but 
here he probably signified merely that acknmvledgment which is to be found 
in conduct as a married person, in other words, "habit" (ante, § 2082), and 
did not mean to include an expreS8 admi.3sion, in words, of the performance of 
a marriage ceremony. Nevertheless, his meaning is open to dispute; and 
hence different judicial views have since been taken upon the question whether 
by Lord ;.\Iansfield's rule eye-witness proof was required even where the 
marriage had been expressly admitted by the defendant.8 

The policy of Lord Mansfield's rule has received but scanty judicial ex~ 
• • posItion. 

(1) For the action of criminal C01lt'Cr8atioll, it was placed by him on the 
ground, partly that the action was penal in its nature (as indeed it has always 
been treated, in a marked degree, in England), partly that to receive habit 
and repute alone might enable a man having a mistress to recover damages 
from another man for the seduction of a woman whose relation to the plaintiff 
did not justify him in claiming any right to her chastity. So far as the first 
reason is concerned, it stands or falls with the general policy of establishing 
a special rule for criminal cases. So far as the second reason is concerned, 
it indeed is based on a real contingency; yet it is doubtful whether there is 
any need of exercising special vigilance in behalf of a defendant whose con
ceded conduct deprives him of honorable sympathy. 9 

7 1843, Gilchrist, J., in State ~. Winkley, g It may be added that the action for crimi-
14 N. H. 480, 495: ,. In criminal prosecutions, nal conversation, in Lord Mansfield's time, 
like indictments for bigamy, adultery, etc., occupied a far more prominent position and 
direct evidence of the marriage is required. and was therefore more liable to abuse. The 
this may appear from the testimony of wit- prevalence of rakish habits among men of 
nesses who were present at the ceremony. fashion and birth, and the practical lack of 
This constitutes proof of a marriage in fact, divorce, made this action frequent as the sole 
and is merely direct evidence of the marriage means of self-vindication for the injured 
as contradistinguished from cohabitation, etc. husband; in this manner it came naturally to 
which is indirect evidence of the marriage." present also an attractive meaDS of blackmail. 

S The best judicial examinations of the de- Lord Baltimore's case (quoted ante, § 782), into 
cision in Morris~. Miller arc those of Smith. J.. which Lord Mansfield himself was drawn ns a 
in W('st~. State (185:3). 1 Wis. 209. 218. and of mediator. was a typical and celebrated installce 
White. J .. in Warner v. Com. (l81;), 2 Va. Css. of the social conditions amid which he laid 
95.98, where its significance is carefully analyzed. down the rule in Morris II. Miller. 

438 



§§ 2078-20931 
• 

EYE-WITNESS OF MARRIAGE § 2084 

(2) For the charge of bigamy, there is in the first place the general policy 
of caution applicable in all criminal cases. Nevertheless, this seems suffi
ciently met by the broad rule of reasonable doubt (post, § 2497); moreover, 
it was clearly not Lord Mansfield's reason, for he expressly confines the rule 
to a charge of bigamy, and the reason must therefore be sought in some cir
cumstance peculiar to that offence. Here he vouchsafed no light in his 
opinion. What reasons there are, pro and con, ma~' partly be gathered from 
the judicial language later quoted (posi, § 2086). On the whole, the reasons 
against making such a requirement in the present connection seem plainly to 
preponderate. Whatever peculiarit;v there is to the offence of bigamy points 
indeed to a looser rather than a stricter rule as appropriate. What is the 
peculiar immorality of the offence of bigamJ'? Usually, it is the deception of 
the other party to the marriage, by leading her (or him) into a void and un
sanctioned relation and by afterwards deserting for another; as well as the 
injury to the progeny by placing them in the world without the rights of 
legitimate children. Now this deception and desertion and social wrong are 
equally commmmatcd by a relation appearing in habit and repute to be a 
marriage, even though it be not a valid one. The moral meanness of that 
man, and the social consequences of his misconduct, are equally reprehensible, 
whether or not his first marriage could be proved by an eye-witness, and 
whether the marriage was legally binding or not. If it was not, it ought to 
have been. That the law of Evidence, instead of applying the equitable 
maxim that what ought to have been done will be treated as having been 
done, should let him go free of the charge of bigamy, precisely because he 
did not do the honest and lawful thing, is a singular instance of 'hreret in 
cortice'. As the rule of Evidence is confessedly based on a moral tenderness 
for the accused, it would seem that this moral tenderness should not be 
shown to a person whose conduct is equally reprehensible in any case. The 
most meritorious opponent in a civil case, whether it be a wife, or heirs, or 
creditors, may be deprived of his alleged rights upon proof of marriage not 
consisting in eye-witness testimony. It is a scandal to be more cautious and 
tender in favor of an opponent in that particular criminal charge in which 
the opponent has placed himself on a level of moral meanness below that of 
the least meritorious opponent in any civil case. 

§ 2085. Same: (4) Eye-Witness required for Criminal Conversation and 
Bigamy. It remains to notice the state of the law to-day in respect to Lord 
Mansfield's rule: 

(a) In the civil action for criminal conversation, there is no doubt about 
the common law; it was plainly determined in Morris v. Miller and Birt v. 
Barlow (ante, § 2084), and has ever since been accepted. I The comparative 

§ 2085. 1 ENGLAND: 1784, Hemmings II. identity there is no difference between thi!! 
Smith, 4 Doug. 33 (an eye-witness proved the action and others: it is only in the proof of 
marriage-ceremony, but did not identify the mamage in fact that it differs": and the fact 
then Voife with the person debauched by that the woman married wall alive as VoiCe ill 
defendant; Buller, J.: .. Upon the point of 1778. four or five years before the adultery, 
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infrequency of this action nowadays has allowed the rule to continue without 
dispute. 

(b) au a charge of bigamy, the English rule has in a few jurisdictions been 
followed.2 

But in the great majority it has been rejected, either by judicial ruling or 
by statutory change; 3 so that in the latter jurisdictions habit and repute 
suffice, as on other issues (ante, § 2083). 

was held sufficient to go to the jury as to her 1915. U. S. 1>. Evangelista. 29 P. I. 215; Tex. 
identity with the woman debauched); 1844. Rev. P. C. 1911. § 485 (on a trial for bigamy 
Catherwood 1>. Caslon. 13 M. &: W. 260 ("the or racial intermarriage, "proof of marriage 
uniform practice ever since" Morris 1>. Miller by mere reputation shall not be sufficient ") ; 
and Birt 1>. Barlow requires proof of a marriage Wash. R. &: B. Code 1919. § 2153. Stats. 1897. 
in fact). . § 7232 (on charge of bigamy. adultery, etc .• 

CANADA: 1912. Zdrahal». Shatney. 7 D. L.R. .. a recorded certificate of marriage •..• 
554. Man. (criminal conversation; the testi- there being no decree of divorce, proves the 
mony of the plaintiff alone to a ceremonial marriage of the person"). Add to these the 
marriage, held not sufficient, by two judges; Courts in the following notes requiring eye-
but Cameron and Haggart, JJ. A., correctly witness proof for other issues; they would 
held that" we have the evidence of an eye-wit- certainly require it for bigamy also. So also 
ness. to wit, the plaintiff," and thus the rule of the Courts cited in § 2086. post, as requiring 
Morris fl. Miller was satisfied); 1920, Robson it even where admissions arc offered. would 
1>. Thorpe. 55 D. L. R. 139. Sask (erim. con.; also require it where habit and repute are 
certified copy of the marriage registry in offered. 
England. with the wife's testimony, held J UNITED STATES: Federal: Code 1919,§ 10600 
sufficient; the wife's testimony alone would (polygamy, etc.; "every ceremony of mar-
not have sufficed). riage .• shall be certified by a certificate." 

UNITED STATES: 1818, Kibby v. Rucker. 1 etc.. which "shall be prima facie evidence 
A. K. Marsh. Ky. 391; 1905, Snowman v. of the facts required by this section to be 
Mason. 99 Me. 490, 59 Atl. 1019; 1921, Reed stated"; but this shall not prevent "the 
11. Stevens, 120 Me. 290, 113 At!. 712 (erim. proof of marriages, whether lawful or unlaw-
call .• the marriage" must be strictly proved ") ; ful. by any evidence otherwise legally admis.: 
1875. Hutchins v. Kimmell. 31 Mich. 126, 130; sible"). 
1883. Perry v. Lovejoy, 49 Mich. 529. 532. 14 Alabama: 1898, Bynon v. State, 117 Ala. 
N. W. 485 (the rule does not apply to an action 80. 23 So. 640 (for the first marriage); 1898, 
for enticement, not alleging criminal inter- Moore t. Heineke, 119 Ala. 627, 24 So. 374 
course); 1914, Vollmer fl. Stregge, 27 N. D. (same); for prior Alabama rulings, see posi, 
579, 147 N. W. 797 (the parties themselves Iiro § 2086; Arizona: Rev. St. 1913, Civ. C. 
eye-witnesses). Add to these the citations § 1()'i7 (on a charge of bigamy, evidence of 
under § 2086. post; Courts there adopting the .. either of the marriages by the register, cer-
eye-witness rule would equally do 80 here; tifieate, or other record evidence," is not 
the statutI's also, in the next note, sometimes necessary, but only "such evidence aa is admis-
deal with this action. sible to prove a marriage in other cases"); 

Contra: Ala. Coue 1907, § 2466 (criminal Civ. C. § 1762 (prOof of marriage; like Minn. 
conversation; proof may be made "by general Gen. St. 1913, § 8459); California: P. C. 1872. 
reputation" and cohabitation); Ga. Rev. G. § 1106 (in bigamy, "it is not necessary to 
'1910, § 4465 (adultery or erim. con.; "proof prove either of the marriages by the register. 
of the marriage may be made by general certificate, or other record evidence thereof") ; 
reputation and the parties living together Color<ldo: Compo St. 1921, § 6835 (like Ill. 
as husband and wifc"). Rev. St. c. 38, § 29); Idaho: Compo St. 1919, 

For the question whether other evidence § 8953 (bigamy; proof of marriage by "regis-
is needed of the identity of the person named in ter, certificate, or other record evidence." not 
thc marriage-register or by the oral witness. necessary; marriage provable as "i:l other 
Bee post, § 2529. where the presumption of eases"); Illinois: Rev. St. 1874, c. 38, § 29 
identity from name is treated. (St. 1845; in bigamy, "it shall not be neees-

J 1879. Halbrook v. State, 34 Ark. 511, 514, Bary to prove either of the marriages by the 
semble (for the second marriage); 1885, Green register or certificate thereof, or other record 
V. State, 21 Fla. 403 (polygamy); 1895, Hiler evidence; but the same may be proved by 
11. People, 156 IIi. 511, 520, 41 N. E. 181 (but BUch evidence as is admissible to prove a mar-
compare the statute infra, note 3); 1829, ringe in other cases "); Indiana: Bums Ann. 
Damon's Case, 6 Grcen!. Me. 148, 149; N. H. St. 1914, § 2351 (bigamY; like Ill. Rev. St. 
Pub. St. 1891. c.17·1, § 17 (cited infra, note 7); C. 38, § 29); Kansas: Gen. St. 1915, § 1578 
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(c) On a prosecution/or adultery or incest, Lord Mansfield's rule would not 
be applicable. In a few jurisdictions it has been extended to those offences; 4 

but this is not justified either by precedent or by policy, Ilnd has elsewhere 
been denied.5 

(d) In criminal cases in general the rule as stated in terms by 
Lord Mansfield does not apply; and modern statutes defining the of
fence of family-desertion have taken care to make this clear.6 Never-

(cohabitation and reputation. receivable); with daughter; to prove the marriage with her 
Mcuwuhwetu: Gen. L. 1920. c. 207. § 47 mother. marriage in fact mu!t 00 shu .... ; 
(" Marriage may be proved by evidence 01 admi~sions and reputation insufficient; rulo 
the admission thereol by an ad\'erse party. by for bigamy and crim. con. held applicable); 
evidence of general repute or of cohabitation 1875. Arnold v. State. 53 Ga. 574 (adultery by 
by the Parties M married persons. or of any marrying another's Vo'ife); 1896. Republic v. 
fact from which the fact may be inferred ") ; Kuhia. 10 Haw. 440 (adultery; here tho 
1876. Com. v. Holt. 121 Mass. 61; Minnuota: testimony of the celebrant himself. without his 
Gen. St. 1913. § 8459 (whenever marriage is record. was held sufficient); 1896. Republic t'. 

in issue. the admission of it by the opponent, Waipa. 10 Haw. 442 ("on a charge of adultery. 
or general repute. or cohabitation, or .. any marriage must be proved by direct e\'idence ") ; 
other circumstantial or presumptive evidence 1841. State v. Hodgskins. 19 Me. 155. 157; 
Irom which the fact may be inferred. shall be 1868. Boone v. Purnell. 28 Md. 607. 629; 
eompetcnt"); 1867. State v. Johnson. 12 1799. Com. v. Moffat. 2 Dane's Abr. Mass. 296 
Minn. 476. 483 (" competent" means here (must be proved by a witness prescnt or by a 
.. Buch evidence ns if believed would authorize register-certificate); 1818. Com. v. Littlejohn. 
a jury to find the fact of marriage";' and 15 Mass. 163 (lewd cohabitation Vo'ith a married 
thu! chang()S the common-law rule as to suffi- person; the marriage not sufficiently provable 
ciency); 1878. State v. Armington. 25 Minn. by cohabitation); 1904. State v. Eggleston. 
29. 35; Missouri: 1883. State v. Gouce. 79 45 Or. 346. 77 Pac. 738. Bentble; 1893. Bailey 
Mo. 600, 601. Bemble; 1890. State v. Cooper, I). State. 36 Nebr. 808. 812. Ecmble; 1843. State 
103 Mo. 266. 271. 15 S. W. 327; .lfontana: 1'. Winkley. 14 N. H. 480. 495; 1915. U. S. v. 
Rev. C. 1921. § 5697 (consent and consumma- Ncbrida. 32 P. I. 160 (on the facts); 1916. U. S. 
tion oC marriage "may be proved under the .,. Mcmoracion. 34 P. I. 633 (eye-witness' 
same general rules of evidence as facts in other testimony may suffice); 1789. State v. Annice. 
cases"); § 11982 (like Cal. P. C. § 1106); N. Chipm. Vt. 9. 
Ne-cada: Rev. L. 1912. § 6456 (bigamy; like I Canada: 1916. R. v. Lindsey. 30 D. L. R. 
Cal. P. C. § 1106); North Dakota: Compo L. 417. Onto (incest; habit and repute held 
1913. § 10861 (like Cal. P. C. § 1106); Okla- sufficient); United States: Ga. Rev. C. 1910. 
kama: Compo St. 1921. § 2720 (like Cal. P. C. § 4465 (quoted supra. note 1); 1021. Plummer 
f 1106) ; Philippine 14landJJ: Civ. C. §§ 53-55 I). State. 27 Ga. App. 185. 108 S. E. 128 (adultery 
(quoted ante. § 1336); Porto Rico: Rev. St. &; and fornication); Tenn. 1834. Ewell r. State. 
C. 1911. § 3223 (for marriages dating after 6 Ycrg. 364. 369 (incest; proof of marriage by 
the Code. "certification from the book of eye-witneSge~ not requil'ed; here reputation 
marriages" is the only proof. unless "the sufficed); Tex. P. C. 1911. § 489. 1895. § 352 
book shall have disappeared "); § 322·1 (in (on a trial for incest. the relationship ml!.Y be 
the latter case. cohabitation and the record proved as in civil suits): § 491 (adultery; 
of birth oC children may suffice); § 3225 (for proof oC marriage may be made by marriage 
marriages in the U. S. or a foreign country not license and return or certified copy. or by n 
requiring registration" in a reglllar and authen- person" present at Buch marriage." or by one 
tic manner." any evidence admissible by law "who has known the husband and wife Ih'c 
may suffice); § 6280 (like Cal. P. C. f 1106); together as marded persons"). 
South Dakota: Rc\·. C. 1919. § 4901 (like Cal. The statutes cited in note 3. wpra. also 
P. C. § 1106); ~ 103 (" Consent to and subse- often bear on this point. For Alabama rulings. 
quent consummation oC marriage ••• may be see post. § 2086. 
proved under the same general rules of evi- I E~GLA~D: 1765. R. V. Nor wood. Enst PI. 
denee as facts in other cases"); Vermont: Cr .• I. 337 (Vo'ife's murder oC husband. i. e. 
Gen. L. 1917. § 7010 (cohabitation and admis- petit treason; Lord Mansfield. C. J.. with . 
lione. competent in prosecutions involving others); 1826. R. ". Hllssall. 2 C. &; P. 435 
marriage); 1896. State v.' Sherwood. 68 Vt. (indictment against Sarah H .• as single woman. 
414. 35 At!. 352. semble (eye-witness not and James H.. for stealing; defence. that 
necesaBry to show a ~revious marriage which Sarah H. was wife of James H. acting under 
would make a later one no bigamy). coercion; habit and repute heid insufficient on 

• 1827, State I). Roewell, 6 Conn. 446 (incest the facts. by Garrow, B.; but" I Q.uite agree 
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theless, a few Courts have seen fit to expand the rule to cover all criminal 
cases.7 

with my Lord Mansfield that thc two cascs § 3274 (on a prosccution Cor abandonment of 
mcx:tioned arc the only ones in which it is wife or child. proof of Illarriage or paternity 
ncccllSary to give direct prod of an actual as in civil cases suffices); St. 1921. Apr. 7. 
marriagc"). p. 281. and Mar. 24. p. 284. amending Rev. 

CANADA: St. 1913. 3-4 Geo. V. c. 1:1. § 14 St. 1919. § 3274 (abandonmcnt etc. of family; 
(inserting a new § 242 B in Criminal Code 1906; "no other evidencc" required to prove mar-
failure to support family; "that a man has riage or parentage than would bc needed in a 
cohabit('d \\;th a woman or has in any Way civil action); Nevada: St. 1913.l\Iar. 26. p.445. 
recognized her as being his wife" shaH be § 2 (family desertion; "no other evidence" 
evidence of lawful marriage. and" that a man required to provc marriage or parcntagc than 
has in any way recognized children as being his in a civil action"); New Jersey: St. 1917. 
children" shall be evidence of their beiug his Mar. l!l. c. 61. § 5 (family-desertion; "no 
legitimate children). other or greater evidence shall be required" 

UNITED STATE!\: .4lCl8ka: St. l!lHl. e. '19. to prove marriage or parentage than "to prove 
§ 5 (family desertion; like Tex. P. C. § ()40c); such facts in a civil action); North Carolina: 
Arkan~/l8: Dig. WH!, § 2597 (\\;fc·abamlon- 1859. Archer v. Haitchcock, 6 Jones L. 421 
ment, etc.; "no other ('vidence" than in civil (" in criminal proceedings, it is confined to an 
cases. needed to prove marriage or paternity); indictment for bigamy"); North Dakota: 
California: 1909, People v. Le Doux. 155 Cal. Compo L. 1913. § 9600 (family-desertion; like 
535.102 Pac. 517 (marricide; a bigamous mar- Wis. Stats. 1919. §4587c); Ore(Jon: Laws 1920, 
riage with L. being alleged as the motive. the § 2171 (family non·support; (1) eohabitation 
rule for bigamy was correctly not applied to thc to be evidence of marriage; (2) birth of child 
proof of marriage with the deceased. because during marriage to be evidence of paternity) ; 
the defendant's belief alone was material to tho Texas: 1880, Jackson v. State, 8 Tex. App. 60 
motive); Colorado: 1918. Smith v. People, 64 (assault with intent to murder); Rev. P. C.1911. 
Colo. 290, 170 Pac. !l5!l (desertion and nou- § 640e (falllily-desertion; for proving marriage 
support); Columbia (Dist.); St. 1906, Mar. or parentage "no other or greater evidence shall 
23. § 2. e. 1131. U. S. 8tat. L. vol. 34. p. 87 be reqnired" than in civil actions; ,,;Ce shall 
(offence of failing to sUPlJOrt onc's family; be competent to all facts. including marriage 
"no other evidence ~hall ~ r"CJuircd" to prove and parentage); Utah: Compo L. 1917. § 8113 
marriage or parentage than in ch'il acti;;n8); (desertion or non-support of wife or child; for 
Delaware: Re\·. St. 1915, §:J041 (family-deser- evidencing marriage or parentage, "no other 
tion; like Wis. StiltS. 1!l19, § 4587e); Florida: evidence" to be required than "to prove Buch 
1899. Mobl,,), v. State, 41 Fla. 621, 26 So. 732 fact in civil action"). Vermont: Gen. L. 1917. 
(murder of paramour; eye-witness not neees- § 3541 (family desertion a penal offence; no 
sary to provo defendant's marriage to another other c\'idence of marriagc required than in 
woman); Hawaii: Rev. L. 1915. § 29;5 civil action); Wcuhilloton: R. & B. Code 1909. 
(desertion of family by husband; "no other § 5935 (family-descrtion; no other evidence 
or greater evidence" required to prove tho required to provo marriage or parentage than 
marriage or paternity thun in cl\;1 action); "to prove such facts in a civil action"); 
I!!inoi8: Rev. St. 1874, c. 38. § 491, St. 1893, Wiscl)nsin: St. 1911. c. 576, Stats. 1919, 
June 17 (in a prosecution of a husband for § 45871: (family-desertion; "no other or greater 
abandoning his family. no other evidence of evidence shall be requircd to prove the m!U"riage 
marriage is necessary than is required .. in B of such husband or wife. or that the deCendant 
civil action"); St. 1901, May 11, § 3 (in is the father or mother of such child or children 
prosccutions for abandonmcnt of wife or child, whether legitimate or illegitimate, than is or 
no other e~;dence of marriage shall be required ehall be required to provc such facts in a eivil 
than in civil actions); St. 1915. June 24, action"); Wyomino: Compo St. 1920, § 5036 
p. 470. § 6 (family-desertion; like Wis. Stats. (desertion of family; like Wis. Stats. 1919. 
§ 4587c. omitting "whether legitimate or § 4587c. omitting "whether legitimate or 
illegitimate"); Iowa: 1906. State v. Rock()r. illegitimate"). 
130 Ia. 239. 106 N. W. 645 (murder; mBrriage 7 1852. Cook v. State, 11 Ga. 53. 61; 1917. 
of one co-defendant to the deceased); Kansas: Green v. New Orleans S. &: G. I. R. Co .• 141 
Gen. St. 1915. § 3415 (family-desertion by La. 120. 74 So. 717, semble (cited more fully. 
husband; like Haw. Rev. L. 1915. § 2975); post. § 2088); N. H. Pub. St. 1891. C. 174, 
Masaachmclle: Gen. L. 1920. c. 273. § 7 §§ 16. 17 (in civil actions,except Cor criminal 
(desertion or non-support of family; like Wis. conversation. "acknowledgment, cohabitation. 
Stats. 1919. § 4587c); Minne,lOta: 1917, e. and reputation is competent proof of marriage " ; 
213. § 3 (family desertion; .. no other or greater in indictments for" bigamy, adultery. and the 
evidence" required to prove "the relationship like." and actions for criminal conversation. 
of the defendant to such wife or child" than "there must be prooC of a marriage in fact ") ; 
in a civil action); Muaouri: Rev. St. 1919. 1903, State I). Tillinghast, 25 R. I. 391. 56 At!. 
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(e) In suits for divorce, founded on adultery, Lord Mansfield's rule has of 
course no application; nevertheless the rule has occasionally been applied 
in such a proceeding.8 

Much less has it any proper place in divorce suits founded on other caWles, 
or in other civil cases,' and on this there has been general agreement; 9 except 
in the few jurisdictions (ante, § 13~~6) where the register of civil status iJ the 
preferred evidence for family history in generaI.lO 

It must of course be understood, looking both at the general nature of this 
class of rules (ante, § 2077) and at the principle of receiving habit and repute 
as ordinarily sufficient (ante, § 2083), that habit and repute are always 
adm1~si.blc, even where by the present rule eye-witness evidence is required 
in order that the case may go to the jury.u The rule, in other words, merely 
declares habit and repute insufficient evidence without eye-witness evidence, 

• 
181 (crime of non-support; rule nss~med to sions; cited 1'08t, § 2087) ; Cal. Civ. C. 1872, § 57 
apply to all criminal cases, without citing (" Consent to marriage and the solemnization 
authority, Dod in an ill-considered opinion); thereof may be proved under the same general 
1872, Dove I). Stnte, 3 Heisk. Tenn. 348, 355, rules of eyidence as facts nrc proved in other 
365 (woman offered by the State, objected to cases "); Fla. 1869-71, Burns I). Burns, 13 Fla. 
as defendant's wife; on the facts, proof by 3G9. 380, semble (cruelty); Ill. Rev. St. 1874, 
certificatc or eye-witness rcquired; no author- c. 40. § 11 (in divorcc proceedingR, a maniage 
ity citcd); 1920, State D. Stewart, 57 Utah 22,1, in a "foreign state or country" is provablc by 
193 Pac. 855 (adultery; oral testimony to .. acknowlf!dgment of the parties, their cohab
marriagc, held sufficient; but the Court's itation, and other circumstantial testimony") ; 
remark" It is generally held that stricter proof I lid. 1850, Trimble v. Trimble, 2 Ind. 76 
of marriage is required in criminal than in (unspecified grounds); Me. 1921, Smith 11. 

civil ca.~es," is incorrect; there never has beell Heine S. B. Co" 119 Me. 552, 112 At!. 516 
for criminal cases in gcneral a stricter rule us (widow's claims under workmen's compensa
generally held); 1853, W(,5t v. State, 1 Wis. 209, tion law; cye-witness not rf!quired); ,Mich. 
218, 225 (here, seduction by a married man). 1884, Cross v. Cross, 55 Mich. 280, 21 N. W. 

Notc also the following: 1906, Green I). aoo, 8emble (cruelty and abandonment); Oh. 
State, 125 Ga. 742, 54 S. E. 724 ("a \\itncss Gen. C. Annot. 1921, § 11989 (in divorce and 
cannot be impeached by sho\\ing by parol alimony cases, habit and reputc arc" competcnt 
evidencc that he has committed bigamy"; no cddencc," and in the Court's discretion may 
authority is cited for this confused statem('nt). suffice); 1832, Houpt 11. Houpt, '''right 156 

I 1814. Ellis I). Ellis, 11 Mass. 92 (divorco (but only under statute, for the maniage to be 
for adultery by second marriage; thc hcarsay dissolved; for any other marriage, BIIch evi. 
certificatc not sufficient; oath in Court rc- dellce is probably to be rejected in discretion) ; 
quired); 1861, Casc v. Casc, 17 Cal. 508, GOO Oklo Compo St. 1921, § 515 (in divorce and 
(divorce for adultery; proof of .. actual mar- alimony procecdings, cohahitation Imd rcpu
ringc" necessary); 1886, People I). Stokes, 71 tation "mtly bc reeeh'cd as cvidence of the 
Cal. 263, 12 Pac. 71 (opcn cohabitation; opin- mal'riage "); Tex. 1Ii51. Wright v. Wright. 6 
ion not clear). The statutes cited 8upra, Tex. 3, 19 (cruelty); Vt. 1839, Mitchell v. 
note 3, would probably affcct these rulings. Mitchell, 11 Vt. 134 (unspecified grounds); 
Thc rule would be absurd for divorce. Jl'll3h. 1903, Summerville I). Summerville, 31 

g Fed. U. S. Code 1919, § 4356 (Fivc Civilized Wash. 411, 72 Pac. 84; 1921, Emmans' Estate, 
Tribes of Indians; proof of marriage of Indian 117 Wash. 182,200 Pac. 1117 (letters of admin
woman to whitc man may be made by general istration; c('rtificate of marriage not requircd) ; 
rcpute or cohabitation "or any other circum- Jl'. Va. 1868, Hitchcox 11. Hitchcox, 2 W. Va. 
stantial or presumptive cvidencc"); § 10188 435.438, 8emble (cruelty). 
(pensions of widows of colored and Indian Contra: 1854, Harman V. Haruian, 16 Ill. 
soldiers and sailors, cnlisted prior to Mar. 4, 85 (divorce for cruelty; but this ruling is proh-
1873; no other evidence is rcquired than habit ably affectcd by thc statutc cited supra). 
Bnd repute or a ceremony belie\'cd to be 10 Sec the citations 8upra, notc 3, p08t, 
obligatory) ; § 10189 (soldiers' and sailors' § 2088, and ante, § 1:336. 
widows' pensions; marriagc "shall be pro\'cn 11 1860, Com. II. Hurley, 14 GraY 411, and 
in pension cascs to be legal marriages according cases cited ante, §§ 268, 1602. Contra: 1867, 
to the law of the place where the parties residcd Berry, J., in State II. Johnson, 12 Minn. 476, 482; 
at the time," ctc.); § 10252 (World War pen- but this vicw is without any support whatever, 
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precisely in the same way that an accomplice's testimony· is by some 
Courts (ante, § 2056) held insufficient without corroboration. 

§ 2086. Same: (5) Eye-Witneils not required °Rhen Proof is b,. Admis
lions. Should Lord Mansfield's rule be extended to require eye-witness 
evidence, not only in addition to habit and repute, but even where the de
fendant's express admissions of the marriage can be shown? This i:; the part 
of the controversy about which there has been most argument. The au
thorities for enlarging the rule to that extent have never been numerous, but 
they have served to force the question strongly upon the attention of almost 
every Court. The argument in favor of such an extension bas been set forth 
as follows: 

1803, Serjeant East, Pleas of the Crown, I, 471: "It may be difficult to say that it is 
not evidence to go to the jury, like the acknowledgment of any other matter 'in pais' 
where it is made by a party to his own prejudice at the time. But it must be admitted 
that it may under circumstances be entitled to little or no weight; for such acknowledg
ments, made without consideration of the consequences and palpably for other purposes 
at the time, arc scarcely deserving of that name in the sense in which acknowledgments 
are received as evidence, more especially if made before the second marriage, or upon 
occasions when in truth they cannot be said to be to the party's 0'1\11 prejUdice nor so 
conceived by him at the time." 

1858, CA:'tll'llELL, J., in People v. Lambert, 5 Mich. 349, 366: "Some confusion has been 
created by not distinguishing between the various kinds of confessions. A deliberate 
confession in open court is treated as sufficient evidence, always, so far as it goes, if made 
on the trial of the cause, and perhaps evcn on the preliminary hearing, provided it is 
madc freely. It is regarded as proof on the same principle as a plea of guilty, because 
the accused cannGt be supposed to act without considerl:.tion. But confessions made 
extrajudicially are often misunderstood and easily perverted. . •• There would be a 
peculiar difficulty in resting upon confessions and cohabitation alone, arising from the 
fact that persons fonning illicit connections are very rarely bold enough to live openly in 
the community in such a relation and avow its existence. To confess it would expel 
them from all decent society; and very few are so infatuated as to forego the advantages 
of social intercourse and respectability if they can obtain them by the assumption of 
virtue. For civil rights the law holds them to their professions; but in criminal cases 
the offense must actually exist. No doubt, in these as in all other criminal prosecutions, 
circumstantial evidence of a conclusive nature may often avail, where direct testimony is 
inaccessible. But it must be testimony not reasonably capable of any other interpreta
tion. . .. Circumstantial evidence assumes many forms, and cannot always be limited 
or defined in advance. We do not mean to decide whether or not e\;dence by an eye
witness of an actual marriage may not in some cases be dispensed with where there is 
other circumstantial evidence going to establish it conclusively. But it would be very 
unsafe to permit a conviction upon any proof which is susceptible of two interpretations 
aud upon which any theory can reasonably be based of innocence of the offense charged. 
We think the .first marriage and its legality must be affinnatively proved by evidence 
beyond the mere confessions and conduct of the prisoner [so far) as shown in the bill of 
e.'(ceptions." 

The answer to this argument has been frequently expounded. It is, in brief, 
that no more consideration should be shown to a defendant in this sort of a 
case than in any other; that an express confession or admission, at any rate 
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when corroborated (ante, § 2070) is sufficient evidence in all other criminal 
cases; and that the eye-witness rule, when admissions are available, is a 
serious obstacle to the due punishment of the offence of bigamy: 

1825 (?), President KING, in Com. v. ;,l!urtagh, 1 Ashm. Pa. 272, 274: "I would yield 
without hesitation to the reasoning on which [the ruling of this Court in Forney I'. 

lIallacherl rests, drawn from the habits, manners, and peculiar condition of the country, 
which makes so strict a rJle as that established in Morris tl. Miller inapplicable to our 
peculiar condition. In a country where no public or ecclesiastical agency is requisite to 
give a marriage validity, where a contmct in • verba de prresenti' made between the parties 
capable of contracting matrimony is all that is required to make a good marriage, where 
we have no uniform and permanent regi:;try of marriages, where the youthful and active 
part of our population are daily bending their steps to the rich and boundless fields of 
enterprise in the region of the father of the waters, and where so great a portion of our 
population are foreigners whose marriages have been celebrated in lands afar remote, 
the most manifest inconvenience would result if we servilely followed a rule of evidence 
applicable to a people li .... ing in a state of society so artificial as that of modern England, 
- a rule obviously the offspring of the British marriage acts, and which is not satisfactory 
cven there, •.. The reason for relaxing the rule, if it existed 'proprio vigore' in England, 
would be the great moral necessity which required it from the peculiar character and 
condition of our community; and necessity, moral or ahsolute, has said to be sufficient 
ground for dispensing \\;th the usual rules (\f evidence." 

1834, MELLEN, C. J., in lIam'.~ Case, 11 Me. a91, 394: "The question which at OJ1('C 

presents itself on this occasion is, Why should not the defendant's deliberate and explidt 
confession of his marriage, in such a be as competent evidence to prove such 
marriage as a similar confession is to prove the crime of adultery charged? If either fact 
exists, it lIlust certainly he within his own knowledge; and. as a general proposition it is 
certainly true that a deliberate and voluntary confessioll, understandingly made, is the 
best evidence; for he who makes it speaks from his actual knowledge of the fact; no one 
has nny interest in its tnlth or interest in disputing it. . . • Yiewing the question under 
consideration independently of decided cases, there would seem but one reason why the 
deliberate confession of his marriage, macle hy defendant in a prosecution against him for 
bigamy or adultery, should not be received as competent and satisfactory evidence of 
such marriage, namely, that the persoll solemnizing the marriage had no legal authority 
to do it, and yet the want of authority might not have been known by the person officiat
ing or by the defendant himself when he made the confession. • • . In no other cases, 
however, do we perceive that any unfavorable consequences could ensue which would not 
follow upon a conviction upon undisputed proof of a legal marriage .• , • [Yet] the plea 
of guilty is a confession of the crime, which includes a confession of the marriage, that 
being essential to the e.xistence of the crime; the Court receives such a plea and passes 
sentence on the offender, though even this solemn confession in open court may be made 
under & mistaken belief that the marriage was solemnized by a person duly authorized, 
though the fact was otherwise. • . . The question then is, whether a deliberate confession 
of marriage is not as convincing evidence of the fact as the testimony of a v.;iness ; 
for in the case of confession [as well as of eye-witnesses] the question of identity can never 
arise, • • . When we take all the foregoing • into consirleration, together 
\\;th the known !act that marriages are seldom recorded as the law requires, and the diffi
culty of asccrta~ning who were present at the marriage, especially anlong the lower classes 
and after the lapse of a few years, we apprehend that the interests of public justice would 
be ndval\ct~1 by a rela..xation of the rules of evidence touching the point before us and by 
a more liberai principle applied :n the investigation of facts, so that the laws of the land 
IlIILY be mol"~ surely enforced against unprincipled offenders and the public morals be 
more faithfu'.ly and effectually guarded." 
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1876, COFER, J., in Com. v. Jackaon, 11 Bush 679, 683, 687: "[In actions for criminal 
con .... ersation,] the plaintiff knows when, where, and by whom he was married, and at least 
some of the persons who were of the fact, and generally has it in his power to 
offer direct and pc.sitive proof. But the case is often quite otherwise v.ith the government 
in prosecutions for bigamy. The prosecuting officer must often be whoUy ignorant of the 
time and place of the prisoner's first marriage, of the names and residence of those at 
its consummation. and the avenues of infomlation will generally be closed to him, especially 
when the first marriage took place (as is generally the case with bigamists) in some other 
State or country ..•. It is difficult to perceive any reason for discriminating between 
admissions to prove a marriage and [admissions to prove] other facts essential to consti
tute the legal guilt of the accused. There can be no more danger of doing injustice in 
receiving such evidence in the class of cases under consideration than in any other. Where 
the declarations of the prisoner and. the fact that he has recognized and cohabited with 
the woman alleged to be his wife are alone relied upon. the jury should still be told that 
this is only evidence to prove an actual marriage, and that it is for them to decide whether 
the facts proven are sufficient to warrant them in finding that the prisoner was in fact 
married to the alleged ,,;fe. and unless they so belive the~' should acquit, although they 
may believe he recognized and cohabited \,;th her as his ,,;reo Th:s will place the decla
rations of one indicted for a crune in which proof of actual marriage is necessary to make 
out his guilt upon the same footing \\;th those charged with other crimes, and will not 
give comparative inununity to this detestable crime by obstructing the path of the prose
cutor with a rule of evidence which it is believed would render conviction impossible in 
a large majority of such cases where the moral evidence of guilt is conclusi .... e. and where 
a conviction could be had by simply applying to that class of cases the same rules of 
evidence applied to other crimes subj.:cting the offender to like punishment." 1 

These opposing reasons have generally been regarded as preponderating. 
The state of the law is as follows: 
(a) In actions for criminal conver8ation, the defendant's admissions seem 

to have been held sufficient in England from the outset,2 in spite of the am
biguous language of Lord Mansfield in Morris v. :MiIler (ante, § 2084); in the 
United States, the same view has been shown some favor.3 

(b) In prosecutions for bigamy, Lord Mansfield's rule is not favored 
in England or Canada as requiring eye-witness proof where the defendant 
had deliberately admitted the marriage; 4 and the same view has generally 

§ 2086. 1 The following are other good marriage"); yet compare the contrary sug
opinions: 18:l2, Gibson, J., in Forney v. gestion by some of the judgcs in R. V. Truman, 
Hall .. cher, 8 S. & R. Pa. 158; 1827, Johnson, cited ill/ra, note 4. 
J., in State V. Hilton, 3 Rich. L. S. C. 434; 3 1822, Forney V. Hallacher, 8 S. & R. Pa. 
1852, Nisbet, J., in Cook v. State, 11 Ga. 53, 158 (cnm. can.; eye-",itness not necessary as 
59, 63. against confessions; but, semble, reputation not 

2 1769, Rigg v. Curgenven, 2 Wils. 395, 399 sufficient; Morris V. Miller on the former point 
(bribery at elections; answering an argument repudiated; Mr. J. Gibson's vigoroas opinion 
of the counsel in which Morris 1). Miller was makes this the leading case on this part of the 
cited, the Court of Common Bench, Wilmot. subject); 1825 (?), Com. v. Murtagh, 1 Ashm. 
C. J., said: "As to the case mentioned of Pa. 472 (declaring the ruling in Forney v. 
criminal conversation, to be sure a defendant's Hallacher to be the law): 1855, Thorndell 1). 

saying. in jest or in loose rambling talk. that he Morrison, 25Pa. 326, 328 (same): S. Dak. Rev. 
had laid with the plaintiff's wife, would not be Code 1919, § 103 (quoted allie, § 2085). COII

sufficient alone to convict him in that action: Ira: 1818. Kibby V. Rucker, 1 A. K. Marsh. 
but if it were proved that the defendant had Ky. 391. semble; 1876, Com. v. Jackson, 11 
IICriously or solemnly recognised that he kneW' Bush Ky. 679, 673, semble; 1834, Ham's Case, 
the woman he had laid with was the plaintiff's 11 Me. 391, 397. 
wife, we think it would be evidence proper to • ENGLAND: 1795, R. v. Truman, East PI.. 
be left to a jury wit.hout proving the [actual] Cr., I. 470 (besid~s cohabitation, a doc1lment 
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been taken in the United States.5 Nevertheless, in a few jurisdictions, the 
contrary result, based chiefly on an early New York ruling, has been accepted.6 

l\'BS proved which, being a proceeding in a 
Scotch Court to punish the defendo.nt for 
secretly contracting the first marriage. con
tained an indorsement in the defendant's hand 
&cknowlcdging that marriage; thiB was held 
sufficient, all the Judges being present except 
Perryn. D., and Buller. J.; two of the judges 
thought that the u(,knowlcdgments being in 
writing upon the Court proceedings distin
guished the case; but .. some thought that 
the acknowledgment alone would have been 
sufficient, " distinguishing Morris 11. Miller be
cause .. the acknowlcdgment of the defendllnt 
in such Iln action !,f the plaintiff's marriage 
might be of a iu,:t not within his knowl
edge; as [on the cont!'\iry] it must be [of his 
own knowledge] if a defendant in bigamy 
admitted his own murriuge "); 1839, R. 11. 

Upton, 1 C. & K. 165 note, Erskine, J.; 1840. 
Woods 11. Woods, 2 Curt. Eecl. 516, 521. 
8cmble (in crimi nul cases acknowledgment 
suffices); 1843, R. r. N e",-ton, 2 1\100. & Rob. 
503, Wright man and Cresswell, JJ.; 1843. 
R. v. Simmonsto, 1 C. & K. Hl4 (same caso 
as the preceding, under I> different Mme). 
Contra: 1876, U. v. Savage, 13 Cox Cr. 
178. 

CANADA: Accord: 1860, R. 11. Creumer. 
10 Low. Clln. 404, 408. Contra: 1890, R. 11. 

Ray. 20 ant. 209 (bigllmy; defendant's con
f('ssion of the first marriage, not Bufficient; 
.. We must follow the latest English Cllse, 
R. 1'. Savage"). Kat clear: 1911, R. r. 
N aoam. 24 ant. L. R. 306 (bigamy; defend
ant's oral admission of first marringe). 

6 Add to the following rulings the statutes 
cited ante, § 2085. 

Federal: 1880. Miles v. U. S., 103 U. S. 304. 
311; Arizona: 1!)20. Ford v. Stute. 21 Ariz. 
567. 192 Pac. 1117 (Miles v. U. S. approved) ; 
Georgia: 1904. McSein v. State. 120 Ga. 175. 
47 S. E. 544 (" the defendant's uncorroborated 
admissions are sufficient to establish the first 
marriage "); Illinois: 1854, Harman 1'. Har
man. 16 Ill. 85. 88 (common-law rule not 
decided); 1886, Tucker v. People, 117 Ill. 88, 
!)2. 7 N. E. 51. semble: 1887. Tucker v. People. 
122 Ill. 583, 592, 13 N. E. 809 (under the stat
ute ante. § 2085; but "whether the mllrriage 
••. might be established solely by such evi
dence. it will not be necessary here to deter
mine "); 18!)5. Hiler v. People. 156 Ill. 5ll. 
520, 41 N. E. 181 (evidence including ad
missions. held insufficient, but no express 
atatelllent is made M to the sufficiency of ad
missions; opinion loose; Tucker 11. People not 
cited); 1898, Lowery v. People, 176 Ill. 466. 
50 N. E. 165 (oral admissions may suffice. 
on a charge of bigamy); Indiana: 1861. 
State 11. Seals. 16 Ind. 352; 1874. Squire v. 
State, 46 id. 459, 460; Kentucky: 1876, Com. 
~. Jackson, 11 Bush 679; Millaouri: 18!)7. 

State 11. Jenkins. 139 Mo. 535, 41 S. W. 220; 
North Carolina: 1892. State v. Wylde. 110 
N. C. 500, 15 S. E. 5; 1897. State v. Melton, 
120 N. C. 591, 26 S. E. 933; Ohio: 1847, 
Wolverton 11. State, 16 Oh. 173, 176, IIflllble; 
1867. Stanglein v. State. 17 Oh. St. 453, 461. 
semble; Pe7l1l11ylrania: 1825 (1), Com. v. 
l\1urtllgh. 1 Ashm. 272; Rhode lslar.d: 1897, 
State v. Gullagher, 20 R. 1. 266, 38 At!. 655; 
South Carolina: 1827, State v. Britton. 4 1.1cC. 
256 (admissions, \\ith cohabitation. I.'eld 
sufficient; probably the SBme case IlS the next) ; 
1827, State v. Hilton, 3 Rich. L. 434 (same); 
S. Dakota: Rey. Code 1919. § 103 (quoted 
a1:te. § 2085); TerM: 1883. Dumas v. State. 
14 Tex. App. 464. 472 (reputation, \\ith cohabi
tation and admip.sion ... is competent e,idence 
to establish a • prima facie' case sufficient to 
sustain a verdict "); Hi!)!), Waldrop v. State, 
41 Tex. Cr. 194, 53 S. W. 130, semble: 1912, 
Johruion v. Stute. 68 Tex. Cr. 104. 150 S. W. 
936 (follo\\ing Dumas 11. State; but mere 
admissions, "ithout cohabitation or other 
eircunlstllnces, do not suffice); 1920, Ahl berg 
I). Stllte, 88 Till:. Cr. 173, 225 S. W. 253; 
Utah: 1879, U. S. v. Miles. 2 Utah 19.25; 
1885, U. S. v. Simpson, 4 Utah 227, 230, 7 Pac. 
257; 1887. U. S. v. Bassett, 5 Utah 131. 137. 
13 Pac. 237; 1888, U. S. v. Harris, 5 Utah 
621. 19 Pac. 197, semble: 1890. U. S. 11. 
Schow, 6 Utah 381, 24 Pac. 30; l'irqinia: 
1817. Warner v. Com., 2 Va. Cas. 95.98; 1867 • 
Oneale v. Com., 17 Grlltt. 582, 587; 1871. 
Bird v. Com., 21 Va. 800, 807. 

Add to these the rulings to the same effect 
in note 7, infra. concerning adultery: such 
Courts would perhaps make a. similar ruling 
ill bigamy. 

6 Pederal: 1851, Gaines 11. Relf, 12 How. 
472. 534 (mere confession of a husband, not 
a prh'y in interest, that he was formerly mar
ried. held not sufficient to .. overthrow his 
nlllrrillge" ; but here the declarant was 
assumed to be living. and was not a pa"iy or 
privy); Alabama: 1907, 'Williams r. State •. 
151 Ala. 108, 44 So. 57 (Parker 11. Stllte 
approved and followed); GCl)roia: 1905, 
Murphy r. State, I!!!! Ga. 149, 50 S. E. 48 i 
Michioan: 1858, People v. Lambert, 5 Mich. 
349; 1896. People 11. Ishllm. 109 Mich. 72, 67 
N. 'V. 819; New York: 1810, People 11. Hum
phrey. 7 Johns. 314 (going merely upon the 
authority of Morris 11. Millcr and Birt v. Bar
low); 1850, Clayton v. 'Wardell, 4 N. Y. 230, 
234 (People v. Humphrey disapproyed; "this 
rule is far from being well established ") ; 
1853, Gahagan 11. People. 1 Park. Cr. 378, 385 
(following People v. Humphrey); 1862, Haycs 
v. People, 25 N. Y. 390. 393. 396 ("To con
",ict of bigamy, a marriage in fact must be 
proved "). 

Add to these the Courts ruling the same way 
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(c) In a prosecution for adultery, the eye-witness rule should not apply; 7 

yet in a few jurisdictions the requirement is made. 8 

(d) To criminal caaes in general there is of course no ground for extending 
the rule. 9 

(e) In suits for divorce, founded on adultery, the rule has equally no place; 10 

as also in suits for divorce founded upon any other cause. 
if) In civil cases in general, just as habit and repute may suffice (ante, 

§ 2083), so also the opponent's admissions of the marriage are unquestionably 
sufficient, so far as any rule of law is concerned.ll 
for ndultery, infra, note 8; such Courts would 
apply the same rule fo;' bigamy. 

The Alabama rulings leave the law perhaps 
uncertain: 1842, .Ford v. Ford, 4 All'. 142, 144 
(dower; said obiler that in bigamy and crim. 
con. the register or an eye-witness is necessary) ; 
1847, Morgan r. State, 11 Ala. 289 (incestuous 
adultery; ndmission of relationship, uncorrob
orated, insufficient); 1848, Cameron 1>. State, 
14 Ala. Mil (living in adultery; defendant's 
oral admission of marriage, sufficient; Morris 
v. Miller repudiated); 1853, Martin 1>. Martin, 
22 Ala. 86, 102 (dower; register or eyp-witness 
not required); 1857, Langtry 1>. Statl', 30 
Ala. 531l (bigamy; cohabitation and a written 
admission oITered; neither register nor eye
witness necessary); 1870, Williams t. State, 
H Ala. 24 (bigamy; point not decided); 1875, 
Brown v. State. 52 Ala. 338 (bigamy; cohl~bi
tnt ion alon!!, not suffici!lnt); 1875, Williams v. 
State, 54 Ala. 131 (bigamy; repeated oraI 
admissions of a foreign marriage. sufficient); 
1876, Buchanan v. State, 55 Ala. 154 (living in 
adultery; udmissions of the marriage held 
"competent," but repute held ,. not legal 
prooC"); 1877, Brewer t. State, 59 Ala. 101 
(bigamy; sufficiency of admissions. not dl. ... 
dded); 1884, Parker t. State, 77 Ala. 47 
(bigamy; admissions sufficient). 

7 Ga. 1852, Cook 1). State, 11 Ga. 53, 59 
(incestuous adultery); Haw. 1902, Terr. 1). 

Castro, 14 Haw. \31 (adultery); Me. 1830, 
Cayford's Case, 7 Greenl. 57 (but not deciding 
that a confession of a domestic marriage, with
out any corroboration. would suffice); 1834, 
H"m's Csse, 11 Me. 391, a96 (the above doubt 
settled; the principle being equally applicable 
to a domestic marriage; quoted supra); 
1841, State 1'. Hodgskins, 19 Me. 155, 158; 
1858, State ~. Libby, 44 Me. 41l9, 478; Mass. 
1871l, Com. r. Holt. 121 Mll8s. 61. 63: Mo. 
1857, State 1). McDonald. 25 Mo. 171l, semble 
(but the distinction between suffi('iency and 
admissibility is not noticed); 1883, State 1>. 
Gouce, 79 Mo. IlOU, 601, semble; 1890, State 
~. Cooper, 103 Mo. 266, 271, 15 S. W. 327; 
R. 1.1867, State v. Medbury, 8 R. I. 543; UIah: 
1901l. State r. Thompson, 31 Utah 228. 87 Pac. 
709; 1909, State r. Moore, 31l Utah 521. 105 
Pac. 293; 1912. State r. Moore. 41 L'tah 247. 
I:?G Pac. 322. 

Add also the statutes cited ank, § 2085. 

B Conn. 1827, State tl. RoswelJ, 0 Conn. 446 
(cited anle. § 2085, II. 4); M aS8. 1799, Com. 
11. !I·tolTat. 2 Dane's Abr. 296 ("In this csse the 
Court decided, on agreement, that 110 written 
or parol proof that he confesscd he was married 
in England could be good. . . . This decision 
was on the authority of !\Iorris I'. Miller and 
other cases cited "); Minn. 1860. State 0. 

Armstrong, 4 Minn. 335, 344; 1867, State t'. 

Johnson, 12 Minn. 476, 481. Yet for the last 
two jurisdictions compare the statutes cited 
allie, § 2085. .For Alabama rulings, see note 6, 
Ifupra. 

9 Eng. 1765, R. 1'. ~on"ood, East PI. Cr., I, 
337 (wife's murder of a husband as petit 
treason; on objectioll that there must be proof 
"of actual marriag!!, and that such proof could 
only be by produeinp; a copy of the register of 
such marriage or by some person who was 
present at the time," the e\·idence in the case 
being of cohabitation and admissions and the 
defendant's brother's testimony, Mansfield. 
L. C. J., with Parker. C. Boo Smythe, Bathurst, 
Perrot, and Aston, JJ., .. were of opinion that 
the marriage was sufficiently proved "); Can. 
St. 1913.3-4 Goo. V, c. 13. § 14 (failure to sup
port Camily; quoted anle, § 2085); U . .s. 1910. 
People 1>. Adam~, 161 Mich. 371,127 N. W. 354 
(seduction by a married man); 1898, State ~. 
Misenheimer. 123 N. C. 758. 31 S. E. 852 
(criminaI sland«!r; admissions of a divorce, 
allowed): 1853, West~. State. 1 Wis. 209,218 
(seduction by n married man); and the other 
statute.!! concerning farnily-desertion, quoted 
anle. § 2085, n. 6. 

ID .4ccord: the statutes cited supra, § 2085, 
frequently declare this, and the rulings cited 
in the f"rl'going notes to the present section 
will usually indicate the slime result. Contra, 
ai'm/,le: 1919, Bolmer t. Edsall. 90 N. J. Eq. 
29!l. 106 Atl. 646 (nullity; discussion oC habit 
and repute as corroborative evidence of a 
ceremonial marriage); 1855. Simons ~. Simons, 
13 Tex. 468, 473 (in divorce for adultery, 
under the statutory rule of § 2067, ante). Un
decided: 1861, Fullert>. Fuller,17 Cal. 605, 611. 

u 1774, Mace t. Cadell, Cowp. 232 (trover 
by a bankrupt's creditors against a woman 
claiming the goods as 'feme sole' ; . her admis
sion of marriage to the bankrupt, held suffi
cient); U. S. Code 1919. § 4356 (marriage of 
white man to Indian woman of Five Civilued 

448 



• 

§§ EYE-WITNESS OF MARRIAGE § 2086 

In any case, no matter what the rule as to eye-witness proof, the admission 
or confession is receivable. The eye-witness rule merely declares it insufficient 
of itself to support a verdict.12 What constitutes an admission or confession 
has here receivcd little attention in judicial definition.13 It may be supposed 
that in f;Cileral the sensc of the word, as used for the confessions of accused 
persons (ante, § 821), would be followed, i. e. any express statement in words 
declaring that a marriage took place or that the relation of husband and wife 
exists. There can be within this broad notion no further limitation by rule of 
law. This or that admission may by the jury be held not persuasive under the 
circumstances, but the rule of law wiJI not attempt to discriminate further.14 

§ 2087. Same: (6) Other Rules affecting Proof of MIU'I'iage, distingnished. 
(a) In dealing with the precedents on the foregoing topic, particularly in 
criminal prosecutions for bigamy and adultery, it is to be understood that 
the case may also be affected by a distinct rule (allte, § 20iO), applicable 
(in the jurisdictions recognizing it) in all criminal cases alike, namely, the 
rule that an uncorroborated confession of the accllsed is insufficient. By the 
rule here, the confession is of the fact of marriage, which is for bigamy and 
adulter~' only one element of the charge; while the confession to which the 
corroboration-rule applies is a confession of the crime as a whole. 

Tribes may be evidenced by admissions}; 1 Park. Cr. N. Y. 378, 386; 1920, Ahlberg 
1902, State ». Millar, 3 Pennew. Del. 518. 52 I). State. l>l> Tex. Cr. 1ia. 225 S. W. 253. 
Atl. 262 (inCormation Cor failure to support Contra: 1827, State- ». Roswell. 6 Conn. 446 
childrcn); 1866. Lnughlin ». Eaton. 54 Me. (Peters and Lanman, JJ .• diss. on this point) ; 
156. 157 (malicious prosecution on charge of 1905. Bowman v. Little, 101 Md. 273. 61 Atl. 
adultery); 1889. Applegnte ». Applegate, 45 223. 657, 1084 (to prove identity; the opinion 
N. J. Eq. 116, 119, 17 Atl. 293, semble (hill Cor is full of loose law); 1861. State v. Johnson. 12 
support); 1909, Walker v. Walker. 151 ~. C. Minn. 476, 482 (cohabitation. repute. conduct. 
IIi \, 65 S. E. 923 (inheritance depending on and admissions, not admissible at common law; 
l!'gitimacy; the mother's declarations as to McMillan. J., diss.). 
non.marriage received}; 1S5!), Hill v. Hill's There is no ground whatever for the view 
Adm'r, 32 Pa. 511. 513 (dower; intestate's taken in these three rulings; it proceeds merely 
uumission of marriage to claimant, received); upon an early looseness in the usc of the word 
11'60, Kenyon v. Ashbridge. 35 Pa. 157 (title "eompetent" in the sense of "sufficient." 
depending on legitimacy; Cather's admiSHioru! The same fallacy has 'already been noted 
of marriage, receivable); 1877, Greenawalt (ante, § 2069, par. 4. and § 2085. n. 9) as to 
1'. McEnelley. 85 Pa. 353. 355 (t.itle depending e~;dence of confessions and of habit and repute. 
on legitimacy; father's admissions. rohahita- L1 1869. Vincent's Appeal, 60 Pn. 228, 241 
tion. and repute, sufficient; in bigamy and (indorscment on a false certificate that it was 
crim. con., admissions said to be .. sufficient true. held sufficient). 
evidence "); 1810. Purcell v. Purcell. 4 Hen. 14 In pnrticular, any such limitation as that 
&: M. Va. 507, 512 (alimony). proposed in the following passage is unsound: 

Contra: 1813. Wilson v. Mitchell, 3 Camp. 1853, Smith, J., in West I). State. 1 Wis. 209, 
:ia (assumpsit; plea, co\'erture; plaintiff's 226.228, .. Declarations of the defendant, made 

admissions held insufficient, per Lord Ellen- idly, or \\;th a view to shield himself from 
borough; this ruling is anomalous and inex- prosecution or public censure while Ih;ng in a 
plicable); 1911, Whighy v. Burnham, 13S Ga. state of concubinage •..• so also. declara-
584, 69 S. E. 1114 (action by 80n against tions made to pany social criticism or to avoid 
'\\;dow. for land inherited; the deceased legal inquisition. are of little or no weight. But 
father's admission that he was already married marriage in fact is the point to be established 
to another woman, not receivcd for the plain- by prooC; Il confeRSion, therefore. of the fact of 
tiff; the grounds of the ruling are inexplicable). marringI'. not of the relation of husband and 

For the Alabama rulings. sec note 6, 3upra. wife; a distinct unequh'oeal confession. seri
For a comparison of other rules as to ously and solemnly made, of the fact of the 

sufficiency of ndmissions, see ante, § 1055. marriage rite having been performed ..• 
I: 1853, Parker, J., in Gahagan v. People, 6hould be held sufficient." 
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(b) In a suit for divorce, the uncorroborated admi3aWn of the respondent 
as to the cause for the divorce is generally held insufficient, by a different 
rule (ante, § 2067). That rule, however, properly has no reference to the 
proof of the marriage upon which the petitioner's claim rests, but only to the 
proof of the cause for divorce. 

(c) For proving a marriage before an adminutrative offwial, the Federal 
War Risk Insurance Act 1 makes provision sanctioning five different modes; 
the general Pension Act accepts the law of the place of residence.2 

(d) Numerous other rules affect the proof of marriage. Whether the wife 
may te.Yiify to the fact of marriage, against one charged with bigamy, is a ques
tion of privileged testimony (post, § 2231). Whether the parent may bas
tardize the issue, by testifying to non-access or non-marriage, has been already 
dealt with (ante, § 2063). Whether the hearsay statement of a deceased mem
ber of the family, as to the fact of marriage, may be admitted is a question of 
the Pedigree exception to the Hearsay rule (ante, §§ 1480-1503). In the same 
way, the admissibility of affidavits (ante, § 1710), of register,'? of marriage 
(ante, § 1642), and of certificates of marriage (ante, § I(45), has been already 
dealt with in considering other Hearsay exceptions; and the conclusiveness 
of the marriage-register has been considered with the rules for preferred evi
dence (ante, § 1336). The question whether marriage will be presumed from 
cohabitation after a legal obstacle has been removed is a question of the law 
of presumptions, and, so far as it has any place in the law of Evidence, is 
noticed post, § 2506; the expressions about eye-witness proof in such a case 
are really expressions as to the effect of the presumption. So also the 
question whether the authority of the celebrant must be expressly shown (post, 
§ 2505). 

§ 2088. Same: (7) Celebrant'S Certifica.te or Register not preferred to 
Oral Eye-Witness. Some heresies die a hard death. With a phrenix-like 
persistence they arise again and again, after repeated judicial pronouncements 
which ought to have been final, to plague each new generation and to call for 
fresh incinerations. One of these is the supposition that, as between pos..c;;ible 
sorts of eye-witness evidence, the celebrant's certificate or regi3ier-entry is pre
ferred to the oral testimony of celebrant, clerk, or bystander. This, if it were 
the law, would be a genuine rule of preference as between different kinds of 
testimony (ante, §§ 1286, 1336). But there is no such rule. The marriage
certificate was at common law probably not. even admissible (ante, § 1645); 
and it has always been recognized that both certificate and register were of 
inferior value, inasmuch as further evidence of the identity of the parties 
named may be required: 

1834, MELI.EN, C. J., in Ham's CaJJe, 11 Me. 391, 396: "It is an admitted principle, 
and constantly adopted in practice, that the testimony of cl witness who was present at 
the marriage ceremony is legal evidence, and in fact it is better· evidence than the record; 

§ 1087. 1 U. S. St. 191'1, Oct. 6, c. 105 § 2, Code § 10252 as amended by St. 1919, Dec. 24. 
2 Code n 10188, 10189, quoted ante, § 2085. 
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because the record does not establish the fact of identity, but a witness on the stand proves 
not only the marriage solemnized but that the defendant on trial was one of the parties." 

That the certificate or register, or a copy, should have been thought to be pre
ferred to oral testimony could hardly be due to Lord .Mansfield's language in 
the original cases.! Nor did the later English rulings give the notion any 
countenance.2 Yet not only have the Courts been constantly culled upon to 
repeat the primal ruling, but Legislatures have frequently deemed it necessary 
to dispel some apparently persistent misconception by declaring the same 
thing in statutes. These statutes usually deal only with the issue of bigamy 
and family-desertion, because chiefly upon these issues the eye-witness rule 
was invokeeJ.3 The judicial utterances have declared that no such rule 
exists for bigamy,~ or for adultery,S or for desertion or criminal cases in gen
eral/ or for criminal cOllversation/ or for divorce, 8 or for civil cases in general.9 

§ 1088. I 1765. R. t.'. Norwood. East PI. Cr.. State:. Robbins. 6 Ired. N. C. 23. 26; 1920. 
I. 337 (quoted ante. § 2086. n. 9); 1767. Ahlberg 1'. State. 88 Tex. Cr. 173. 225 S. W. 
Morris v. Miller. 4 Burr. 2057 (quotl'<l onte. 253; 1817. Warner r. Com .• 2 Va. Cas. 95. 
I 2084); 1779. Birt 11. Barlow. 1 Doug. 171 108 (marrillge certificate. required by law in 
(crim. con.; the register-copy being offered. the Pennsylvania. not preferred to testimony of 
trial Court rulcd .. that the Marriage Act had eye-witness on the stand); 1867. Oncale 11. 

directed the wit.nesses to subscribe their names Com .• 17 Gratt. Va. 582. 587; 1871, Bird 11. 
to the register in order to facilitate the investi- Com., 27 Grntt. Va. 800. 806. 
gation of the legal evidence of marriages; and • la. 1867. State I). Wilson. 22 Is. 364; 
that till these five witnesses and the minister 1874, State ~. Hazen. 39 id. 648; Mass. 1813, 
were accounted for. as by shewing them all Com. r. Norcross. 9 Mass. 492; 1818. Com. 1>. 

dead or the like. I could not admit less proof Littlejohn. 15 Mass. 163; 1892. Com. 11. Dill. 
than that of some person present to demon- 156 Mass. 226. 228. 30 N. E. 1016; 1895. Corn. 
strate the identity of the parties"; Lord 1>. Hayden. 163 MII89. 453. 456. 40 N. E. 846 
Mansfield. C. J.: .. [The registers) were meant (under statute); N. H. 1843. State I). Winkley. 
as well to prevent falsc entries as to gUard 14 N. H. 480. 495; 1857, State 17. Marvin. 35 
against illegal marriages "ithout licensc or the N. H. 22. 27 (town register. not preferred to 
pUblication oC hanns; •.. but it would be other testimony; here. oC the celebrant); 
very prejudicial if the act wcre so construed as 1874. State v. Clark. 54 N. H. 456. 460; Vt. 
to render the proof of marriages more difficult 1834. State 1'. Way. 6 Vt. 311, umble; 1913. 
than formerly: •.. registers arc in the nature State v. Nieburg. 86 Vt. 392. 85 At!. 769; 
oC records, and need not be produced. nor Wash. State iI. McGilvpry. 20 Wash. 240. 55 
proved by subscribing "it nessI's ; .•. as to Pac. 115 (incest); 1905. State I). Nelson. 39 
the proof of identity. whatever is sufficient to Wash. 221. 81 Pac. 721; Wis. 1839. Mills v. 
satisCy a jury is good evidence"). U. S .• 1 Pinney. 73. 75. 8emble; 1887. State I!. 

I Eno. 1840. Woods r. Woods. 2 Curt. Eccl. Hooks. 69 Wis. 182. 184.43 N. W. 57. 
516. 522 (incest; Dr. Lushington: .. The I 1889. State I!. Schweitzer. 57 Cal; ". 532. 
evidence of IIny one person prescnt at the 537. 18 At!. 787 (neglect to support a wife) ; 
marriage is sufficient. without calling for the 1903. State I). Tillinghast. 25 R. I. 391. 56 At!. 
register at all"; quoted ante. § 1336); 1762. lSI. 8emble (non-support); 1884. Finneis 1'. 

St. Devereux I). Much Dew Church. 1 W. Bl. State, 61 Wis. 140. 142. 20 N. W. 663 (deser-
367 (pauper settlement; marriage provable by tion oC ehildren); 1899. Jenness 17. State. _. 
bystander. without celebrant or lawful regis- Wis. • 29 N. W. 759 (failure to support). 
ter); U. S. 1889. State r. Schweitzer. 57 Conn. 7 1836. Nixon 1'. Brown. 4 Blackf. Ind. 157. 
533, 537, 18 At!. 787 (failure to support wife). sembk:; 1867. Kilburn I). Mullen, 22 Is. 498. 

I These are quoted anle. § 2085. 503; 1906. Hill 1'. Pomelear. 72 N. J. L. 528. 63 
• 1840. Jackson I). People. 3 Ill. 231 (statute Atl. 269; 1914. Vollmer II. Stregge. 27 N. D. 

applied); 1865. State tl. Williams. 20 Is. 98; 679. 147 N. W. 797; 1885. Jacobsen I). Siddal. 
1906. Richardson I). State. 103 Md. 112.63 Atl. 12 Or. 280. 7 Pac. 108. 
317; 1888. People I). Perriman. 72 Mich. 184, • 1814. Ellis 1'. Ellis. 11 Mass. 92 (divorce 
187. 40 N. W. 425 (marriage certificate not for adultery; certificate of marriage not 
preferred; I'ye-witnl'sses said to supply suffit'ient; proof must be "on oath ") . 
.. more direct and reliable tl'stimony" than • 184S. Patterson v. Gaines. 6 How. U. S. 
documents); 1839. State 1>. Kean. 10 N. R. 347. 550. 589; 1842. Arthur v. Broadnax. 3 Ala. 
349; 1857. State 11. Marvin, 35 No H. 22; 1845. 551; 1906. Southern R. Co. 1>. Brown. 126 Ga. 
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In the few jurisdictions where the Continental system of an official register 
of civil status has been inherited, the register of course is the preferred evi
dence for all the recorded facts of family history, and this would include the 
fact of marriage on all issues.1o But this is distinctly alien to the Anglo
American common-law traditions. 

§ 2089. Owner's Testimony to Non-Coment, in a. Charge of La.rceny. At 
the suggestion of two eminent American writers and judges, based upon a 
single English ruling afterwards repudiated, a rule came near to being built 
IIp that, on a charge of larceny, the evidence that the taking was done against 
the owner's consent must include the owner's testimcmy as an indispensable 
element. That suggestion was placed on the following grounds: 

1858, Messrs. Esck Cowt:n and NieholM lIill, Note to the Fourth Edition of Phillipps on 
Evidence, No. 183, p. ·6a5: "Where non-eOllsent is an essential ingredient in the offense, 
as it is here, direct proof alone, from the perSOll whose non-collsent is necessary, can satisfy 
the rule. You are put to prove a negative, and the very person who call swear directly to 
the necessary negative must if possible always be produced.' Other and inferior proof 
canllot be resorted to till it be impossible to procure this best evidence .... In such cases 
mere presumptive 'prima facie,' or circumstantial e,,;dellce, is secondary in degree and 
cannot be used till all the sources of direct evidence are exhausted. Indet.-d the nile is 
general. You shall not be pennitted to grope ill the twilight of circumstantial evidence 
when the broad daylight of direct and positive proof is attainable." 

This proposed rule which might perhaps be more correctly classed as 
a rule of preference (ante, § 1335) had but a slight foundation. Premised 
by certain unimportant English rulings as to the burden of proof in showing 
a negative,2 there came a single tentative ruling requiring, in proof of nOll
consent, the testimony of the person whose non-consent was affirmed.3 This 

1, 5<1 S. E. 911 (death by wrongful act) : 1907, Green v. New Orleans S. & G. I. R. Co., 141 
Sellers v. Page, 127 Ga. 633, 56 S. E. 1011 La. 120,74 So. 717 (action for death by wrong-
(foreclosure): 1903, Casley v. Mitchell, 121 Cui act; plaintiff's claim to be the legitimate 
Ia. 96, 96 N. W. 725 (dower); 1906, Smith tI. sisters of the decedent was disputc·d: Monroe, 
Fuller, Ia. ,108 N. W. 765 (dower); C. J., referring to the requirement of registra-
1883, Baughman tI. Daughman, 29 Kan. 283 tion introduccd in 1855, Ci\,. C. § 105: .. In 
(said gcnerally of all cases); 1905, Hardin tI. any case in which it is Bought to prove a con-
Hardin, Ky. • 87 S. W. 284 (negro tract oC marriage, the proponent should he 
marriage): 1871, Shotwell tl. Harrison, 22 required to produce a certified copy of the 
Mich. 410, 415: 1902, Rhode Island H. T. pHhlic record which thl: law declares shall be 
Co. 11. Thorndike, 24 R. I. 105, 52 At!. 873: Dlade of the contract," using the analogies of 
1893, McQuade tI. Hatch, 65 Vt. 482, 483, 27 wills and contracts required to be in writing and 
Atl. 136 (loss oC support by liquor furnished) ; recorded; 1918, Thomas' Succcssion, 144 La. 
1907, Massuco v. Tomasi, 80 Yt. 186, 67 Atl. 25,80 So. 186 (rival widows claiming an illher-
551 (breach of promise to marry). itance). Philippines: 1915, Sison tl. Aruba-

Whether the certificate or register needs to lada, 30 P. I. 118, 124 (inheritance; lack of 
be supplemented by evidence of the idenlity of record of marriage docs not negate the pre
the persons named and the parties in the case sumption from cohabitation). 
is a question involving the presumption of § 2089. 'Citing R. tl. Rogers, infra, note 
identity of person Crom identity of nam~, 3, and Williams v. East India Co., cited ante, 
treated post, § 2529. § 1339. 

10 I. e. in Louisiana, Philippines, and Porto 21801,R.v.Stone,IEast639(shootinggame, 
Rico; the statutes and cases cited ante. § 1336, not being qualified); 1802, Frontine v. Frost, 
show the bearing of those rules: Louisiana: 3 B. & P. 302 (quitting a ship without leave). 
here the rule obtains that the record, or a copy. 3 1811. R. v. Rogers, 2 Camp. 654 (indict-
must be produced or accounted for: 1917, ment for coursing a deer without the consent of 
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was afterwards wholly repudiated in England.4 Nevertheless, the approval 
of the eminent writers above quoted gave the question a vogue in this country, 
and left it a living one long after the suggestion had been negatived in Eng
land. In at least three jurisdictions the suggestion seems to have become the 
law, and perhaps in one or two others." In the remainder, no notice of the 
suggestion has in general been taken.6 So far as the policy of it is concerned, 
the owner; the question being whether "the owner or possessor or "by facts and circum-
onus lay upon the prisoner to prove that he 5tance~... of such a nature as to exclude 
had the consent," Lord Ellenborough, C. J., absolutely every reasonable presumption" of 
held that the owner must be called to negative consent, approved; owner need not be called) ; 
consent). 1876, McMahon r. Stute, 1 Tex. App. 102, 105 

4 1826, R. v. Hazy, 2 C. & P. 458 (cutting (want of consent may be established "by 
timber without the owner's cOllsellt; the stew- circumstantial as well as direct teatimony; 
ard testified to the 1I01l-consent of the deceased this we regard as a seuk>d proposition .•. 
owner; Bayley, J., left it to the jury to say Mted on by our own Supreme Court without 
whether there was "reasonable e\'idenee" to variation from the dccision in Henderson v. 
show this); 1826, R. v. Allen, 1 Moo. Cr. C. 154 State down to the present time"; defendant 
(kiIIing deer, etc., without the owner's cOllSent; had here argued that the owner's testimollY 
Gaselec, J .• on the citation of R. v. Rogers, con- was" the be~t evidence "); then a change of 
uulted the Judges, who met and held that the ruling took plllce: 1876, Erskine r. State, 1 
owner need not be called); 1856, R. v. Wood, Tex. App. 405 (possessor required, as the" best 
Dears. & B. 1 (being unlawfully on land to take evidence," to be called, on authority of the 
game: on objection thllt the" direct evidence" note in Phillipps; none of the preceding cases 
of tenant or lllndlord must be brought to provo alluded to and no other authority cited in 
lack of pemlission, the Court for Crown Cases support); 1879, Jackson r. State, 7 Tex. App. 
Reserved ovcrruled the objection). 363 (person having actual possession, required 

~ Colorado: 1905, Jones t'. People, a3 Colo. to be clIlled); lSS0, Hains ". State, 7 Tex. 
161, 79 Pac. lOla (rule apparently approved, App. SS8 (owner not required to be called) ; 
citing only Wisconsin cases; but here it was lSS2, Wilson v. State, 12 Tex. App. 481, 487 
proved impossible to find the owner); Florida: (where there I1re both owner and possessor and 
1921, Albritton r. State, 81 Fla. 684, 88 So. want of consent of both is essential, each must 
623 (larceny of cow owned by six persons; be callcel, if available, bcfore resorting to cir-
non-consent may be evidenced circumstan- cumstautilll e\"idence); 1883, Bowling v. State. 
tiaIly, but here there was no evidence at all as 13 Tex. App. 338 (~am .. ); 1883, Williamson v. 
to three of the six); Iowa: 1869, State v. State. 13 Tex. A;;p. 514, 519 (same): 1883, 
Osborne, 28 Ia. 9 (rule accepted, on the author- Dresch v. Stllte, 14 Tex. App. 175, 178 (second 
ity of the note to Phillipps; testimony of the Wilson case approved); 1901, Wisdom v. State, 
owner's son in possession, the owner being iII, 42 Tex. Cr. 579, 61 S. W. 926 (burglary, 
held here sufficient); Nebraska: 1891, Bubster owner's lack of consent may be evidenced cir-
v. State, 33 Nebr. 663, 50 N. W. 953 (larceny of eumstantially. but not when direct testimony 
a buggy; the owner required to be called, on is available); 1902. Spiars r. State, Tex. 
the authority of the note to Phillipps); lS!15, Cr. , 69 S. W. 5a3 (" It I1ppellrS to be the rule 
Perry v. State, 44 Nebr. 414, 63 N. W. 26 now that the want of conscnt of the owner to 
(larceny of a buggy; same ruling); 1897, nema the taking must be proved by posit.ive testi-
Il. State, 52 Nebr. 375, 72 N. W. 474 (if the mony, where thi~ is attainable, and circum-
owner testifies, he must deny consent); 1901, etantilll e\·idence, no matter how strong, will not 
Trimble v. State, 61 NcbI'. 604, 85 N. W. S4-1 euffice"); Wisconsin: lS53, Stlltet'. Morey, 2 
(owner's testimony here held satisfactory); Wis. 495 (larceny of meat; testimony of owner. 
1903, Van Syoc v. State, 69 Nebr. 520, 96 if known, must be offered; on the authority 
N. W. 266 (circumstllnces may suffice; 1910, of the note in Phillipps); lS77, State r. Moon, 
Johns. v. State, 88 Nebr. 145, 129 N. W. 247 41 Wis. 684 (larceny of mare; snme ruling; 
(non-consent must clearly Ilppellr from the tcstimony other than the owner's can be 
owner's evidence); Tennc3 .• ee: 1833, Low- rCRorted to only as secondary); 1901, Fetken-
rance v. State, 4 Yorg. 145 (owner's daughter's hauer v. State, 112 Wis. 491, 88 N. W. 294 
testimony as to ownership of money,~sufficient) ; (failure to call the owner docs not of itself 
TexlUl: Here the rule was first repudiated, then require a verdict to be dirccted for defendant). 
adopted, and then intermittently applied: • Except in the follo\\ing rulings repudiating 
1855, Henderson v. State, 14 Tex. 503, 513 it: Cal. 1893, People v. Davis, 97 Ca!. 194, 
(death of a person whose name was forged need 31 Pac. 1109 Oarceny of 11 pocket-book; rule 
not be proved by "direct cyidence"); 1876, not applied); Mass. 1823, Com. v. James, 
Wilson v. State, 45 Tex. 76, 78 (charge that 1 Pick. 375. 381 (larceny of bllrilla-soda, by a. 
want of cOll8cnt could be established by the miIler mixing with it other substances and 
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there is nothing to be said in its favor. The accused is amply protected by 
the rule of reasonable doubt (post, § 2497); and the proposed rule merely 
adds an unnecessary complication and an opportunity for contriving a verbal 
trap for the judge in his instructions to the jury. 

§ 2090. Required Expert Witnesses: Medical Witnesses in (a) 
(b) Committal of Insane. There is no general policy or rule that requires ex~ 
pert testimony to form a part of the evidence on subjects open to expert 
testimony. No rule of Preference exists for expert witnesses as such (ante, 
§ 1286): much less, then, would a rule of Quantity be recognized. 

Two exceptional rules, however, here find wide acceptance, the first, an 
apparent exception only; the second, a real one, based on a special policy. 

(a) On any and every topic, only a qualified witness can be received; and 
where the topic requires special experience, only a person of that special expe
rience will be received (ante, §§ 555, 556). If therefore a topic requiring such 
special experience happens to form a main issue in the case, the evidence on 
that issue muat contain expert testimony, or it will not suffice. 

Now such an issue is rarely found. Generally, the topics on which only an 
expert witness can be received form usually but one element in the main 
issuable fact. Moreover, generally, the parties are eager enough to produce 
such expert testimony without any rule to require them. It happens. however, 
that in one class of cases, viz., actions fOT malpractice agai1UJt a physician or 
8UTgeon, the main issue of the defendant's use of suitable professional skill is 
generally a topic calling for expert testimony only; and also that the plaintiff 
in such an action often prefers to rest his case on the mere facts of his suffer
ings, and to rely upon the jury's untutored sympathies, without attempting 
specifically to evidence the defendant's unskilfulness as the cause of those 
sufferings. Here the Courts have been obliged to insist on the dictate of 
simple logic, resulting from the principle above cited (of § 555, ante), that 
expert testimony on the main fact in issue must somewhere appear in the 
plaintiff's whole evidence; and for lack of it the Court may rule, in its general 
power to pass upon the sufficiency of evidence (post, § 2551), that there is 
not sufficient evidence to go to the jury. In actions for malpractice, there
fore,somJthing like n rule-of-thumb has been recognized in many jurisdictions: 1 

retaining part of the original; held. that the present sort; 1809. White v. Fox, 1 Bibb Ky. 
truckman carrying the goods to and from the 369. 370 (prosecuting attorney. not preferred 
mill need not be produced to negative adul- in proving consent of prosecutor). 
teration during transport); 1847. Com. v. § 2090. I The doctrine seems to have 
Kenney. 12 Mete. 235. 236 (robbery); Mich. obtained its popularity through the ruling of 
1889. People I). Jacks. 76 Mich. 218. 221. 42 the Federal Court first cited: 
N. W. 1134; NIlfJ. 1913. State v. Patchen. Federal: 1897. Ewing v. Goode. C. C. S. 
36 Nev. 510. 137 Pac. 406 (burglary); Okl. D. Oh .• 78 Fed. 442 (eye-treatment; quoted 
1901, Filson v. Terr .• 11 Okl. 351, 67 Pac. 473; 3upra); California: 1919. Perkins I). True-
1906. Hurst v. Terr .• 16 Oklo 600. 86 Pac. 280 blood. 180 Cal. 437. 181 Pac. 642 (leg-opera
(larceny of cattle; rule repudiated); S. Dak. tion; McGraw v. Kerr. Colo .• approved; hcre 
1908, Statc I). Faulk. 22 S. D. 183. 116 N. W. experts were called. but. they failed to assert 
72 (non-consent need not be proved by the facts of negligence); Colorado: 1895. Jack
owner); Wa3h. 1901, State v. Wong Quong, 27 80n v. Burnham. 20 Colo. 536. 39 Pac. 577 
Wash. 93. 67 Pac. 355. (phimosis; .. resort must be had to the opinion 

The following ruling seems to be of the of experts"); 1912. McGraw II. Kerr, 23 
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1891, JOHNSTON, J., in Pettigrew v. Lewif, 46 Kan. is, 26 Pac. 458 (eye-operation; the 
defendant demurred to the sufficiency of the plaintiff's evidence of negligence): "There 
was no proof, however, of a want of skill or care on the part of the defendants; and negli-

Colo. App. 163. 128 Pac. 870 (" If no standard the loss of the foot was" a scientific question. 
(of skill) was established by the testimony which .•• can only be answered by an expert." 
of physicians then the jury had no standard") ; held improperly refUsed); 1912. Rogers II. 

1917. Narkett II. Martin. 63 Colo. 220. 165 Kee. 171 Mich. 551. 137 N. W. 260 (femoral 
Pac. 256 (diagnosis and treatment of "an fracture;" malpractice must be sustained by 
ailment"; McGraw II. Kerr approved); 1918. the testimony of expert witnesses in order to 
Tadlock II. Lloyd. 65 Colo. 40. 173 Pac. 200 prevail"); 1914. Miller v. Tolles. 183 Millh. 
(malpractice; expert testimony to cause of 252. 150 N. W. 118 (amputation of leg; Far
death was in the case; but" the code of ethics rell v. Haze. 8upra. followed); 1915. Zoterell 
among physicians is frequently a bar to secur- t·. Repp. 187 Mich. 319. 153 N. W. 692 (ova
ing positive testimony on questions such as rial operation; Miller t'. Tollcs approved); 
are here involved "); Indiana: 1916. Adolay Minnesota: 1912. Sawyer v. Berthold. 116 
II. Miller. 60 Ind. App. 656. 111 N. E. 313 Minn. 441. 134 N. W. 120 (wrist-fracture; 
(arm-fracture; verdict for plaintiff Bet aside "there must be evidl'!lce from expert wit-
because "there is !l0 evidcncc from any !lesses tending to show impr(lper or unskilful 
physician who has given the jury any stand- treatment. in order to sustain a charge of 
ard"); Iowa: 1911. Klinc 11. Nicholson. 151 malpractice against thc physician"); Mon-
la. 710. 130 N. W. 722 (~aid obitcr that ques- tana: 1920. London v. Scott. 58 Mont. 645. 
tions of professional skill "arc to be detcr- 194 Pac. 488 (administration of an anresthetic; 
mined in the light of expert evidence ") ; "from the very nature of the case." expert 
1917. Snearly v. McCarthy. 180 Ia. 81. 161 opinion WIIS required); New York: 1868. 
N. W. 108 (leg-fracture; lack of expert testi- Walsh r. Sayre. 52 How. Pro 334 (hip-opera
mony held to justify a directed verdict for tion; motion by defendant to require plain
defendant); 1917. Semmons r. National tiff to submit to examination by defendant's 
Travelers' Ben. Ass·n. 180 Ia. 666. 163 N. W. expert witnesses. granted. because "the deter-
338 (death consequent upon a fall; medical mination of the action depends on the judg
testimony hl·ld not necessary; cases collected); nlent of skilled surgeons"); 1919. Robbins 11. 

1918. O'Grady r. Cadwallader. 183 Ia. 178. Nathan. Sup. Api>. Dil' .• 179 N. Y. Suppl. 
166 N. W. 755 (arm-fracture; "in the absence 281 (dental operation; ,"crdict for plaintiff 
of any showing (of negligencel from those Bet aside. because of "an absolute dearth of 
learned in the profession ... there can be testimony" from experts; though "in some 
no recovery "); Kansas: 1870. Tefft v. WiI- cases the lack of skill or want of care is so 
cox. 6 Kan. 46 (shouldrr-dislocation; said obvious that expert testimony is unneccs
obiter that expert testimony is required); sary"; citing inter\'ening cases in the inter-
1891. Pettigrew v. Lewis. 46 Kan. 78. 26 Pac. ml'diate courts); Pennsylt'ania: 19m. De 
458 (eyc-operation; quoted supra; demurrer Long V. Delaney. 206 Pa. 226. 55 At!. 965 
to el'idence sustained for lack of expert testi- (leg crushed; verdict for plaintiff set aside. 
mony to the skill and effect of the operation) ; for lack of expert testimony as to using a 
1912. Johnson v. Powell. Sly v. powell. 87 Kan. tourniquet); Rhode Island: 1901. Barker r. 
142. 123 Pac. 881 (finger-injury; unskilled Lane. 23 R. I. 224. 49 Atl. 963 (treatment of 
tp.lltimony held not sufficient); 1919. Paulich anlJ; said obiter that the question "must 
V. Nipple. 104 Kan. 801. 180 Pac. 771 (leg- be determined by the testimony of experts ") ; 
fracture; Sly V. Powell followed); 1921. 1904. Bigney 1'. Fisher. 26 R. I. 402. 59 Atl. 
Rainey t'. Smith. 109 Kan. 692. 201 Pac. 1107 72 (leg-fracture; Barker v. Lane approved); 
("It is the rule in this State that negligence Vermont: 1907. Sheldon v. Wright. 80 Vt. 
of a physician or surgeon must be proved by 298, 67 Atl. 807 (leg-fracture; "there can
expert e"idence "); Michigan: 1886. Cnr- not be a reeO\'ery for malpractice in the case 
stens V. Hanselman. 61 Mich. 426. 28 N. W. of an operation like this under consideration 
159 (fractured leg; Campbell. C. J.: "It is without medical expert testimony"; but 
not competent to allow juries to determine the testimony may not be credited); 1909. 
for tliemsel\'('s [by mere inspection] whether Lawson r. Crane. 83 Vt. 115. 74 Atl. 641 (Ieg
a physirian's course has been proper or fracture; Sheldon v. Wright approved); 
improper in the treatment of a fractur('d Virginia: 1918. Hunter v. Burroughs. 123 
limb"); 1907. Neifert 11. Hasley. 149 Mieh. Va. 113. 96 S. E. 360 (X-ray injury; there 
232. 112 N. W. 705 (leg-amputation: "if in WIIS no expert wit.ness for the plaintiff. on 
any case non-expert testimony ... may be the" mechanical standard." and one on the 
such evidence of negligent treatment by an .. general professional standard"; but for the 
attending surgeon as a jury may act upon. defendant there were sevcral ; held sufficient) : 
this case is not such a one "); 1909. Farrell Washing/on: 1914. Coombs t'. James. 82 
II. Haze. 157 Mich. 374. 122 N. W. 197 (lrg- Wa.~h. 403. 144 Pac. 536 (electrical treatment 
rracture ; an instruction that the cause of producing a miscarriage; Ewing 11. Goode. 
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gence cannot be presumed. The mere fact that the plaintiff's eyes have been weak and 
sore since the operation was perfonlled does not prove negligence in the defendants, nor 
establish a liability against them. To maintain her action, the plaintiff should have offered 
the evidence of ski11ed witnesses to show that the present condition of her eyes was the 
result of the operation, and that it was unskillfully and negligently performed. • This 
evidence must, from the very nature of the case, come from experts, as other are 
not competent to give it, nor are juries supposed to be conversant with what is peculiar 
with the science and practice of the professions oC medicine and surgery to that degree 
which will enable them to dispense with all e:>.:planations.' . . . Cases may arise where 
there is such gross negligence and want of skill in performing an operation as to dispense 
with the testimony of professional witnesses; but not so in the present case. It is not con
ceded or proved that the wcakness of her eyes had materially resulted from the operation; 
and even if it was, the questions would still arise: Was she in a fit physical condition to 
undergo the operation? Did the defendants, before beginning the operation, make due 
examination to determine her condition and the necessity for an operation? Was the 
operation performed in a careful and skillful manner? What was the standard of profes
sional skill and scientific knowledge required of these men in that locality? Was the after
treatment and were the directions given for the subsequent care of the eye such as would 
meet the approval of the profession in its present advanced condition? If a mistake was 
made, was it a case of reasonable doubt or uncertainty or a mere error in judgment for 
which there is no responsibility? ... In the absence of competent proof, sho~;ng that 
the defect in plaintiff's eyes was due to a want of ordinary care and skill on the part of 
the defendants, the district Court ruled correctly in sustaining the demurrer to the 
evidence. " 

1897, T.\F'l', J., in Ewing v. Goode, C. C. S. D. Oh., i8 Fed. 442: "When a case concerns 
the highly specialized art of treating an eye for cataract, . . . the Court and jury must 
be dependent on expert evidence; there can be no other guide; and, where want of skill or 
attention is not thus shO\m by expert evidence applied to the facts, there is no evidence of 
it proper to be submitted to the jury," in the exercise of the judge's general power to direct 
a verdict for the defendant where the whole evidence is not sufficient to go to the jury. 

It must be understood that this rule-of-thumb may not always be applicable 
on the facts; that it is due merely to a peculiar situation in actions for mal
practice; and that it is merely a special application of the judge's general 
power to pass upon the sufficiency of e\'idcnce. There is not and ought not 
to be any general rule, for actions in general, requiring expert testimony, so 
far as the topic permits of testimony from persons not so qualified. 

(b) The other exceptional rule applies to an issue on which lay testimony 
is indeed admissible (ante, §§ 568, 1934), but has shown itscIf in the past to 

Rllpra, followed; .. there is no other guide" 1059 (malpractice; "evidence by a person 
than the "cvidence of medical mell"); 1918, skilled in surgery," hcld not indispensable); 
Inglis 17. Morton, 90 Wo.sh. r,70. 160 Pac. 962 Wisconsin: 1885. Quinn 17. Higgins, 66 Wis. 
(" It may be conceded that in mulpractice 664, 24 N. W. 482 (lcg-fracturc; the ques
CBBes the case is made by the nature of the tion of a surgeon's negligence "must be 
testimony and not by the profession or call- detemlincd mainly upon cxpert evidence"); 
ing of the witnesses"; but here the trial 1896. Wurdemann 17. Barnes, 92 Wis. 206, 66 
judge's action in taking the issue from the N. W. 111 (car-and-eye injury; no medical 
jury for lack of expert testim/)ny waM sus- witness being called by plaintiff, the evidence 
tained); 1918, Swanson v. Hood. 99 Wash. was held insufficient); 1920, Krueger 17. ChBBe, 
5G6, 170 Pac. 135 (malprnctice; argument 172 Wia. 163. 177 N. W. 510 (dental 8nms-
that the case .. is to be detelluincd upon thetic; verdict for plaintiff set aside be-
expert testimony alone," repudiated); 1922, cause the expert testimouy was not given 
Cornwell 1). 81eicher, ' Wo.sh. ,205 Pac. effect). 

456 



§§ 2078-2093] EXPERT WITNESSES FOR MALPRACTICE, INSANITY § 2090 

be inadequate and capable of leading to gross error, viz., the issue of insanity 
as a ground for committal to II. place of restraint. 

The confinement of the insane in asylums both private and public was for 
a long time attended with abuses, chief among which was the constant pos
sibility of dreadful injustice by the incarceration of a sane pe.rson, eithe!' 
through error or through sinister design of relatives. As early as the eight
eenth century a proposal was made in Parliament,2 as a part of a bill for 
regulating madhouses, to require the testimony of physicians to be adduced 
upon any hearing for committal. But it was near),}" a century lat~r before 
radical measures were taken to remove thoroughly' the shortcomings of the 
administrative law; these measures followed an agitation fomented by the 
novelist Charles Reade, that heroic breaker-of-Iances against oppression and 

• 

injustice.3 

In the United States, the same movement led to similar measures. It is 
now virtually the universal rule (by statute) that on a proceeding to commit 
a person to restraint as mentally deranged or defective, the testimony of 
iwo physicians must be adduced.4 The details vary in the different States; 

2 Hanssrd's Parliamentary History, XVII. (committal of insane; the judge in addition 
837 (April 22. 1773; on the second reading, to other testimony "shall cause such imane 
the mover, Mr. Townsend. said: .. I havo person to be examined by two reputable, 
proposed in the bi1\, Sir, that no person should competent, and disinterested physicians. such 
be received into these houses without being examination to be made at different times and 
examined by persons appointed by the College plaf)es separntely"); California: Pol. C. 1872. 
of Physicians"). § 2169 (on proceedings of committal for insan-

3 Charles Reade, Hard Cash (18G3) ; ity, the court must secure" at least two medical 
Memoir of Charles Reade. by C. L. and C. examiners, who must hear tho testimony of all 
Reade, pp. 357, 304, 314 (1887). witnesses. make a personal examination of 

'CANADA: Dominion: R. S. 1906. e. 136. the aUeged insane person. and testify before 
§ 12 (committal of a leper to a lazaretto; the judge" etc.; the Court must also call 
two duly qualified and practising physicians. or .. any other person whom he has reason to 
a medical officer of a lazaretto. must certify) ; belie'/e has any knowledge" etc.); Colorado: 
1918, R. 1>. Keirstead. 42 D. L. R. 193. N. B. Compo L. 1921, §§ 550, 559 {committal of 
(murder; plea. insanity; held that the crown insane; county lunacy commissioners ehaU 
was not bound to call Dr. A., superintendent consist of two licensed physicians; if the 
of the Provincial hospital for mental discasesi ; county has not enough physicians. one shall 
Newfoundland: Consol. St. 191G, c. 114. be appointed from elsewhere); §5G5 (discharge; 
§ 27 (committal of insane; .. a certificnte two reputable physicians shaU be appointed 
signed by two medical practitioners" must be to report); Connecticut: Gen. St. 1918. 
produced at the inquiry). 'rhe following § 1658 (for committal of in.~ane. "two reput-
statute is peeuliar: Saskatchewan: R. S. 1920, able physicians," qualified as further defined, 
c. 193, § 4. St. 1921-22. e. 6, § 15 (committal must testify to insanity); Florida: Rev. G. S. 
of lunatics and mental defectives; the evi- 1919, § 3809 (in proceedings for relinquish-
dence must include "if possible, the evidence ment of dower of insane married women, 
of two non-professional persons acquainted .. such witnesses shaU consist oJ not less than 
with the facts"). two practicing physicians and three other 

UNITED STATES: Alabama: Code 1907, credible witnesses who shall be persona\1y 
§ 859 (committal of insane; the judge" shaU acquainted with said wOlJ!.an ") ; § 2309 
examine witnesses. at least one of whom shall (committal of insane; Court appoints a Com-
be a physician "); § 7180 (accused appearing mittee. consisting of one .. intelligent citizen" 
to be insane; the judge must "call a respect- and "two pra'!tising physicians of good 
able physician and other credible witnesses"); professional standing," etc.); Georgl'a: Rev. 
Alaska: Camp. L. 1!l13, § 831 (committal of C. 1910, § 3092 (guardiaillihip of lunatics, etc.; 
insane; examination and testimony by phy- the jurors must include a physician); St. 1915. 
sician or surgeon required, "in case there is a Aug. 14. No. 192, and Civ. C. 1910. § 3092 
physician or Burgeon in the vicinity who can be (committal of the insane; jury must include a 
procured"); ,1rkan8Cl8: Dig. 1919, § 9404 physician); Idaho: Compo St. 1919. §§ 1177, 
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and sometimes the medical experts sit as assessors with the judge; but the 
principle is the same, and is unquestionably sound. Even with this precau-

1178 (commitment of insane; judge must 
sllmmon "two or morewitnesses best acquainted 
with such insane person" and "at least one 
graduate in medicine"); §§ 1219.1220 (similar 
for commitment of feeble-minded or epileptic) ; 
Indiana: Burns Ann. St. 1914, § 3694 (com
mittal of insane; .. two reputable practicing 
physicians," residing in the county, must 
examine the person); Iowa: Compo C. 1919. 
§ 2059; Kamas: Gen. St. 1915. U 9597, 9600 
(on application containing the names of two 
witnesses, judge must designate a physician to 
report; if no jury is had, judge must appoint 
.. a commission of two qualified physicians in 
regular and active practice," to make a personal 
examination and report); Kentucky: State. 
1915, § 2157 (committal of insane; the person 
charged must be present in court, unless two 
regular practising phY8icians make oath that 
he is of unsound mind, etc.); Louisiana: St. 
1910, No. 253, § 1 (committal of insane; judge 
must summon two licensed and reput~ble 
physicians, one of whom is the coroner, etc .• 
to lcl:t with him as a commission) ; Maine: Rev. 
St. 1916, c. 145. § 18 (commitment to insane 
hospital; ,. the evidence of at least two respect
able physicians... shall be required ") ; 
Mas8achu8etla: Gen. L. 1920, c. 123, §§ 51, 62, 
115 (committal of insane or of def'.!ctive 
delinquent; certificate of insanity by "two 
properly qualified physicians," required) ; 
C. 201, § 6 (appointment of guardian for 
insane; "the Court may require additional 
medical testimony"); MichiQan: Compo L. 
1915, § 1324 (committal to asylum as insane 
must be on certificate of insanity made by 
"two reputable physicians," appointed by 
probate court); § 1343 (similar, for order of 
discharge as sane); § 1424 (similar, for eom
mittalas insane 01 person charged with ce'.iain 
crimes); § 1546 (similar for committal of 
feeble-minded, etc., to asyluLl) ; § 1601 (similar 
lor committal of epileptics, but here only 
"one or more competent and disint.erested 
physicians" is required); Minnesota: Gen. 
St. 1913, § 4086 (committal for mental disease; 
judge appointe a board of three physicians. 
who determine) ; § 4114 (committal of inebri
ates ; judge appoints a board of" two reputablo 
persons," one Ii physician, who with him deter
mine) ; §7467 (similar, lor committal of insane) ; 
St. 1917, C. 344, § 6 (committal offccblc-minded. 
inebriate, and insane; judge may appoint two 
physicians who with him form the bnard ; and 
the board may appoint as adviser "some per
son skilled in mental diagnosis ") ; • Mississippi: 
St. 1920, Apr. 3, C. 210, § 18 (committal to 
State colony for feeble-minded; certificate of 
two physicians necessary) ; Mi88ouri: Rev. St. 
1919, § 12289 (committal to State insane hos
pital; .. at least one of the witnesses examined 
shal! be a reputable physician ") ; Montana: 

Rev. C. 1921, § 1433 (committal of insane; 
"at least two graduates of medicine" must be 
e.xamined); Nebraska: Rev. St. 1921, § 6905 
(committal of insane; county commissioners 
01 insanity .. shall appoint some regular 
practicing physician of the County to visit or 
sec such person and make a personal examina
tion," etc.); Ne~ada: Rev. L. 1912, § 2204 
(committal of insane; "one or more licensed 
practicing physicians" must also be summoned 
to examine the party); § 2211 (sa.me, for 
idiots and feeble-minded); St. 1913, Mar. 25, 
p. 348 (like provision, but repealing the 
foregoing); New Hampshire: Pub. St. 1891, 
c. 10, § 18, St. 1895, c. 14 (committal to asylum 
must be on certificate or testimony 01 .. two 
reputable physicians"); New Jersey: Compo 
St. 1910, !Jiote. etc., §§ 3b, 3i (committal to 
asylum; two physicians required, for certain 
purposes); Lunatic Asylums, §§ 117, 125 
(similar, with elabornte detail); New Mexico: 
Annot. St. 1915, § 5099 (on an issue of com
mitment Ilf an insane person to an asylum, 
the judge "must issue subpronas to two or 
more witnesses best acquainted with said 
per80n, to appcar and testify"; also a sub
pama .. for at least one graduate of medicine ") ; 
New York: Cons. L. 1909, Insanity, §§ 80. 81 
(committal of insane; judg!l's order must be 
based on Certificate by .. two qualified medical 
examiners in lunacy," as defined); St. 1919, 
C. 633, being Cons. L. 1909, c. 71, Mental 
Deficiency, § 24 {committal of mental defec
th'es; order shall be made "only upon a 
certificate of mental defect made by two 
qualified examiners"); § 25 (committal for 
examination; .. the examination... must 
be made by two competent physicians, 
or a compaent physician and psycholo
gist, duly qualified as required by § 25 
of this Chapter "); N orlh Carolina: Con. 
St. 1919, § 6192 (committal of insane; clerk 
of <'ourt shall call in the county physician, or 
.. some other licensed and reputable physician" ; 
"he shall take the testimony of at lea.9t one 
licensed physician," etc.); Norlh Dakola: St. 
1915, Mar. 8, c. 121 (amending Compo L. 
§ 4380; insanity as ground for divorce; three 
specialists in mental diseases must firstcxamino 
the party, "all of whom shall agree that such 
insane person is incurable "); Ohio: Gen. Code 
Ann. 1921, §§ 1954, 1956 (committal of insane; 
judge shall subpmna witnesses "two of whom 
shall be reputable physicians," not related to 
the party, etc.); Oklahoma: St. 1917, C. 174, 
Mar. 26, §§ 11, 12 (committal of insane; the 
judge "sh~ll appoint two reputable physicians" 
to examine the person, and their certificate 
must first be filed) ;. Oregon: Laws 1920, § 2838 
(committal of insane; .. one or more competent 
physicians" ijhRlI examine the person); Penn
,ylvania: St. 1905, Apr. 18, Dig. 11120, § 1994 
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tion, it is to be feared that judges too often rely perfunctorily on the formal 
certificates of the medical experts. 

§ 2091. Mi:lcellaneoua Proposala as. to reqniring Testimonial Evidence 
for Wills, Contracts, etc. (1) It has been at least once decided that the 
proof of the contents of a lost will must include the testimony of an eye-wit
ness, i. e. one who has read it; 1 but this ruling seems to stand alone. 

(2) For some issues, official certificates, or other official testimony, is re
quired to be called; but these are Preferential rules (ante, §§ 1335-1356). 

(3) There is for some kinds of documents a rule that certain sorts of testi
monial evidence shall be preferred to others in proving a copy,' but these are 
Preferential rules (ante, § 1267). 

(4) The question of substantive law whether a promise to marry suffices if 
made by implication in conduct, and not express,ly in words (a question gen
erally answered in the affirmative), has sometimes been discussed as if it 
involved the question whether testimonial evidence was necessary and cir
cumstantial evidence insufficient; 2 but this is merely a case of the misuse of 
evidential terms. 

(5) For a nuncupative will some statutes require that the proof must in
clude a writing of some sort, made seasonably after the testamentary act by 
the witnesses (ante, § 2050). 

§ 2092. Contracts to Reqnire Specific Kinds of Witnesses (Insurance Poli
cies; Construction Contracts, etc.). It is common, in a few classes of transac-

(divorce for insanity; "the Question of lunacy l'irgillia: Code 1919, § 1017 (committal of 
shall be fully established by-expert testimony"); insnne. etc.; judge and two pbYsicians shall 
St. 1913, June 12, § 13, Dig. § 10653 (committal constitute a commission, the ph~'sicians to 
of feeble-·minded; there must be a certificate make personal examination); § 1032 (certifi
under oath of a reputable physician, etc.); cate of two physicians, suffid~ut, without an 
Rhotk Island: Gen. L. 1909, e. 96. § 1 (com- order ofthe jl1dge); Washinolon: R. & B. Code, 
mittal of insane; certificate or testimony of 1909, § 5953 (committal of insane; judge must 
two practising physicians reQulred); Soulh summon "two or more witnesses." to testify. 
Carolina: Civ. C. 1922, § 5304 (commitment "and shall also cause to appear •.. two 
to State hospital for inBBne; probate judge reputable physicians." who act as jury); 
may summo!.: "two duly licensed physicians." Weal Viroinia: Code 1914, c. 58, § 5. a~ 
who must agree in their certificate); § 5348 amended by St. 1915, c. 51 (committal of 
(State training-school for feeble-minded; on insane; commissioners shall include among the 
hearing for commitment, the Court shall witnesses" two reputable physicians" etc.); 
appoint a commission of "two Qualified I 9 (committal of lunatics; the justice shall 
physicians, or one Qualified physician and one "s11.mmonaphysicianandanyotherwitnesses ") ; 
qualified psychologist," to be residents, etc.); Wi$comin: Stats. 1919. § 51.01 (commit-
South Dakota.: Rev. C. 1919. § 10071 (commit- ment of insane; judge shall appoint "two dis
tal to insane hospital; "the board .•• shall interested physicians to examine and report "). 
ap~oint some regular practicing physidan § 2091. 1 1847, Chisholm~. Ben, 7 B. Monr . 
• . • to report to it thereon "); Tennessee: Ky. 408, 412 (contents and execution lIot 
Silannon's Code 1916, § 2617 (committal of Ilufficien.tiy proved; there must be some testi
insane; statement of .. at least one reputable mony by persons who have seen the will; 
physici&ll," necessary); § 2677a7 (another testator's declarations alone not enough). 
mode; certificate by .. two reputable phl'si- Distinguish the rules as to the qualifica/iCJ7I$ 
cians," etc.) ; Texa6: Rev. Cil'. St. 1911, § 152 of a uitncs8 to the contents (ante, § 1278), the 
(committal to asybm ; judge must appoint a plfference for a copy (ante, § 1267), and the 
commission of six. one or mpre of wholD must completeness of the tClms u.s proved (post, 
be a physician. according to locality); Utah: § 2106); thrre is no rule requiring lu·CJ 
Compo St. 1917. ~ 5402 (insanity committal; witnesSfs to contents (ante, § ~tQ52). . 
Court shall summon .. two practicing phy- 2 E. O. in Honyman 1). CaIIlPbell. 2 Dow & 
8iril1ns," who shall exaI!line the· person, etc.); Cl. 282. 
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tions, to require that in case of controversy arising, the evidence shall include 
the testimony of a specified kind of witness. This requirement is based on 
experience in such cases, as viewed from the standpoint of the party making 
the requirement for the protection of his interest. The principal question 
here is only the contractual validity of such a clause; this has been considered 
ante, § ia. 

The most common instances are the requirements of an el/e-witness to injury 
or death in u policy of insurance again.yt death or accident; of an architect's 
certificate of work done under a c01Z8trllction contract; and of an arbitrator's 
award in a contract of arbitration. 

§ 2093. Statute of Fra.uds; Written Admjssion of the Party to be charged. 
Under this head i. e. as a Synthetic rule falls the requirement of the 
Fourth and the Seycnteenth Sections of the Statute of Frauds and Perjuries 
that no action shall be maintainable upon certain kinds of contracts unless 
there be "some note or memorandum in writing of the said bargain" "signed 
by the parties to be charged." The effect of these provisions is not to require 
the contract to be constituted in and by the writing, but to declare that, on 
a trial for its enforcement, the evidence shall be insufficient, no matter what it 
may amount to, unless it includes "the admission in writing of the party 
to be charged." 1 

The application of the rules of the Statute is impossible and unnecessary 
to be followed in this work. But it may be observed that its evidential policy 
is sound: 

1828, BEST, C. J., in Strother v. Barr, 5 Bing. 136, 151: "I seldom pass a day in a Nisi 
Prius Court without wishing that there had been some \nitten statement evidentiary of the 
matters in dispute. More actions have arisen, perhaps, from want of attention and obser
vation at the time of a transaction, from the inperfection of human memory, and from 

being too ignorant, too much under the influence of prejudice, to give a true 
account of it, than from any other cause. There is often a great difficulty in getting at the 
truth by means of parol testimony." 2 

The requirements of the r~maining Sections of the Statute are distinct in 
theory; they make the writing a constitutive formality of the act; the trans
action shall be "utterly void" if not" in writing." In this aspect their place 
in the law is elsewhere briefly examined (post, §§ 2454-2455). 

§ 1093. 1 1895, Browne, Statute of Frauds, 
5th cd., § 354a; and the further exposition 
in this treatise, post, § 2454. 

In a few States, the statute additionally 
provides that, apart from a signed memoran
dum, the partu's tutimonu will suffice to estab
lish the contraet: Iowa, Code 1919, § 4628. 
This is construed to mean that the party'., 
testimony must in itself IlUffice completelu for 

• 

the purpose. and can neither be corroborated 
nor contradicted: 1920, Quaker Oats CO. D. 

Kidman, 189 Is. 695. 179 N. W. 128 (collecting 
prior cases). 

2 The radical difTercnce of proportion. in 
the part played by this rule. between the Con
tinental law and our own, is emphasized in 
Mr. Bodington's essay on The French Law of 
Evidence (1904). 
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§§ 2094-21251 BOOK I, PART II, TITLE V § 2094 

TITLE V (continued): SYNTHETIC RULES 

SUB-TITLE III: VERBAL COMPLETENESS 

J.XXI. 

§ 2094. General Principle of Complete
ness: Verbal Utterances must be taken as 
a Whole, not by Fragments or by Swnmary. 

§ 2095. Two Branches of the Rule; 
Compulsory and Optional Completeness; 
PrecISion and Entirety. 

1. MUST THE WHOLE OP THE U1"l'ERANCE BE FIRST OFFERED BY 'l'HE PROPONENT? 

A. Oral Utterances 
§ 2097. (a) Verbal Precision; General 

Principle, and it<! application to Conversa
tions). Admissions, Confessions, Slanders, 
and ~undry Utterance;;. 

§ 2098. Same: Application to Testi
mony at a Former Trial. 

§ 2099. (b) Entirety of Parts; General 
Principle, as applied to Admissions, Con
versatIOns, Slanders, Former Testimony, 
and the like. 

§ 2100. Srune: Application to Ac
cused's Confessions. 

. B. Documents 
§ 2102. (a) Docwnents produced in 

Court; must the Whole be put in? 
§ 2103. Srune: Depositions and Former 

Testimony. 
§ 2104. Same: Separate Documents 

referred to in the Writing offered; Letters 
of a Correspondence. 

§ 2105. (b) Docllment<! Lost or De
stroyed; (1) Deeds, Letters, Contracts, 
Abstracts; Substance of the Material 
Parts suffices. 

§ 2106. Srune: (2) Wills. 
§ 2107. (c) Public Records; (1) Lost 

or Destroyed; Substance suffices; Burnt 
Record Acts. 

§ 2108. Same: (2) Record Accessible; 
Copy of Whole required. 

§ 2109. Same: Application to Sundry 
Public Records (Deed-Register, Land
Patent, Assessors' Book, Corporate Record, 
Statute-Roll, l\Iarriage-Register, etc.). 

§ 2110. Srune: Application to Judicial 
Records (Common-Law Judgment, Chan
cery Decree, Probate of a Will, Criminal 
Conviction, Sheriff's Deed, etc.). 

§ 2111. Same: Application to BiII, An
swer, and Deposition in Chancery. 

II. MAY THE WHOLE OF THE UttERANCE BE AFTERWARDS PUT IN BY THE OPPONENT? 

§ 2113. General Principle: the Whole on 
the Same Subject, if Relevant, may be put in. 

§ 2114. Other Principles discrimmated 
(Res Gcstre, Witness' Explanation of Incon
sistencies, Admissions by Reference or by 
Silence, Letters explaining Conduct, etc.). 

§ 2115. Principle's Application: (1) 
Oral Admissions, Conversations, Confes
sions, Former Testimony, Depositions. 

§ 2116. Same: (2) Sundry Writings. 
§ 2117. Same: (3) Charge and Dis

charge Statements. 
§ 2118. Srune: (4) Account-Books. 
§ 2119. Separate Utterances excluded: 

(1) Conversations, Oral Admissions and 
Confessions, Libels, etc. 

§ 2120. Same: (2) Utterances incor
porated by Reference, Other Letters of a 
Correspondence, ete. . 

§ 2121. Chancery Answer: (1) Used at 
Law as an Evidential Admission. 

§ 2122. Same: (2) Used in Chancery 
as a Pleading; Charge and Discharge 

. Clauses. 
§ 2123. Same: (3) Anomalous New 

York Rule; "Responsive" Parts may be 
read. 

§ 2124. Same: (4) Party's Answers to 
Statutory Interrogatories. . 

§ 2125. Inspection of Op:ponent's Writ
ing, as ms..1cj.ng the Whole of It admissible. 

§ 2094 .. Geners.l Principle: Verbal Utterances mUBt be taken as a Whole, 
not by Fragments or by Summa.y. A. "'Then an ordinary act or occurrence 
is testified to as, a collision on the highway or an affray in a room, the 
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witness relates whatever circumstances are deemed useful by the party offer
ing him, and then rests. There is no rule specifying how much of the entire 
happening. or how many particulars in the sequence of events, must be 
placed before the tribunal by him as a condition precedent to his rela
ting anything at all. There is no need of such a rule, and for severa) 
reasons: 

First, the remainder of the relevant facts known to the witness may be fully 
brought out upon cross-examination; this is, indeed, one of the chief func
tions and utilities of the process of cross-examination (ante, §§ 1361, 13(8). 
Secondly, a single witness is seldom acquainted with the entire sequence of 
events or of conduct, and it would therefore be impracticable to reject any 
one witness because he cannot recount the whole. Thirdly, a rule requiring 
the party to offer the whole of the occurrences through the several witnesses 
who together could testify about the whole , .... ould be unduly exigent, because 
presumably the opponent is equally well acquainted with the possible sources 
of testimony and can equally well call such witnesses to supplying missing 
material circumstances. Finally, matters of conduct and external event are 
seldom so inseparably united that anyone act or occurrence would by itself 
be wholly misleading, Ilnd therefore could seldom need to be compared with 
other acts and occurrences to arrive at a true comprehension of the sense of 
the former; the whole, to be sure, will need to be known, but each event has in 
itself usually a clear and unchangeable significance. For example, on Il charge 
of larceny of Il horse. one witness testifies to having seen the defendant driving 
the horse on a certain day at a certain street corner. Here, whatever else 
significant there was at that time and place, as observed by the witness, can 
be ascertained on cross-examination; again, it would be absurd to require 
that this one witness, who happened to see merely this one act, should testify 
to all the rest of the defendant's conduct, as a condition of testifying at all; 
furthermc,r~, .it would be equally unfair to require the prosecution through 
other witncflZcs to cover the entire matter of the defendant's conduct or of 
the horse's fate since the date of the taking; and, finally, nothing is lost by 
not so doing, because the fact (if believed to be so) of the defendant's posses
sion of the horse at the time and place stated remains absolute and unchange
able, no matter what innocent explanation the defendant may subsequently 
give; the inferences to be drawn from his possession may be changed, but, 
whether it appears that he had bought or had borrowed the horse or had taken 
him by mistake or had stolen him, the possession at that place and time re
mains as a constant fact and has suffered no change in the course of the later 

• testImony. 
In general, then, looking at the usual character and practical bearings 

of conduct and events not involving verbal 1 utterances, there is for such 

t 109f,. I "Verbal" is here used in its sisting in speech," nnd not written or printed. 
proper BCnllC 01 "consisting in words." whether Unles.~ these two terms are kept distinct, 
spoken or .nitten. .. Ornl" signifies .. con- scicntific discussion is impossible. 
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facts no need amI no opportunity for a rule requiring the whole of the deed 
or the occurrence to be offered or taken together.2 

B. nut where word,v are the object of proof, the conditions are decidedly 
otherwise. Verbal 3 utterances are attempts to express ideas in words. The 
more complicated the idea, the morc elaborate is the structurc of the \'erbal 
utterance. A simple lifc, reduced to its lowest terms, may be lived in a dwell
ing of one room; but a • fin-dc-siecle' existenee, with all its appurtenant needs, 
conveniences, luxuries, and follies, demands a complex mansion with scores 
of apartments, countless petty fittings, and a huge estate of Illany depart
ments. The rural weekly newspaper and the metropolitan dail~' journal repre
sent, in their contrast between brief simplicity and voluminous detail, the 
contrasts of lifc in country and cit~·. So with any utteranee of an~' thought; 
the complexity of the latter produces elaboration in the former. It follows that 
the thought as a whole, and as it actually existed, cannot be ascertained 
without taking the utterance as It whole and comparing the successive ele
ments and their mutual relations. To look at a part alone would be to obtain 
a false notion of the thought. The total that is to say, the real mean
ing can be got at only by going on to the end of thc utterance. One part can
not be separated and taken b~' itself without doing injustice, by producing 

• • misrepresentatIOn. 
I. Now the causes of an incomplete reproduction of a verbaJ3 utteranee, 

in making proof in court, are diverse, and thus Icad to dh'erse expedients 
to cure them. For example, where a written utterance is produced, all the 
words are then and there before thc tribunal, and the onl~' source of ineom
plcteness would be the party's failure to read or to show thc whole; the 
remedy for this to compel complete reading or exhibition is simple, and 
lies ready at hand (post, § 2102). If, however, the original cannot be brought 
into court, but is available as, a public record for taking a copy, or if it 
is a lost private document but a copy has been preserved, the remedy lies in 
requiring the use of the copy (pool, §§ 2105, 2108). 

But if the document is lost and no copy exists, or if the utterance was origi
nally oral and was not reduced to writing at the time, there is no source of 
reproducing it except the memory of those who saw or heard it. Here the 
question becomes a serious one whether we are to be satisfied with as much 
as can be remembered of it, or whether none is to be listened to because of 
the risk of obtaining only an imperfect and perhaps mi,sleading account. The 
law has solved this problem by declaring that the substance shall suffice, even 
if verbaP precision and minor portions are sacrificed (post, §§ 2097,2099,2105). 
A contrary rule would no doubt be. unendurable, and the risk of error must 
be incurred in preference to the certainty of hardship which would otherwise 
ensue. Nevertheless, the great possibilities of error in trusting to reeollection-

I It is true that the Michi~an rule about 
calling all the eye-witnessCB oC a crime (ante. 
§ 2079) was originally based on the Buggestion 

of BOrne such principle as the above; but no 
such doctrine has been advanced elsewhere. 

• Sec note 1. 8upra. 
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testimony of oral utterances, supposed to have been heard, have never been 
ignored; but an antidote is constantly given b.v an instruction to the jury 
against trusting overmuch to the accuracy of such testimony. In the follow
iilg passage, the typical warning is well phrased; here, as usually, it is applied 
specifically to proof of oral admus£ons or confes.nons of a party, because these 
are the commonest in practice; but the general warning applies to all oral 
utterances: 4 

1833, Earle v. Pickm, 5 C. & P. 542: "In the course of this circuit, Mr. Justice PARKE 

!!everal times observed that too great weight ought not to be attached to evidence of what 
a party has been supposed to have said, as it very frequently happens, not only that the 
witness has misunderstood what the party has said, but that by unintentionally altering 
a few of the e:-.:pressions really used, he gives an effect to the statement completely at 
variance 'with what the party rcally did say." 

1866, REDFJEI.D, C. ,J., Note to Greenleaf on Evidence, 12th cd., § 200: "In a somewhat 
extended experience of jury trials we have been compelled to the conclusion that the mllRt 
unreliable of all evidence is that of the oral admissions of the party. And especially where 
they purport to have been made during the pendency of the action, or after the parties 
were in a state of controversy. It is not uncommon for different witnesses of the same 
conversation to give precisely opposite accounts of them; and in some instances it will 
appear that the witness deposes to the statement of one party as COining from the other; 
and it is not very uncommon to find a witness of the best intentions repeating the declara
tions of the party in his own favor as the fullest admissions of the utter falsity of his claims. 
When we reflect upon the inaccuracy of many ,,;tncsses in their original comprehension 
of a conversation, their extreme liability to mingle subsequent facts and occurrences ,,;th 
the original transactions, and the impossibility of recollecting the precise terms used by 
the party, or of translating them by exact equivalents, we must conclude that there is no 
substantial reliance upon this class of testimony." 

1875, NEILSON, J., in Tilton v. Beecher, Abbott's Rep. II, 837 (on the above quotations 
being cited to him): "When you and I were boys, we found that general principle cited 
in all the text-books very much after the form that you have put it. . . . Perhaps the 
best statement of that has been given in Starkie on Evidence, to the effect that this kind 
of testimony is dangerous, first, because it may be misapprehended by the person who 
hears it; secondly, it may not be well-remembered; thirdly, it may not be correctly 
repeated. " 

Such, then, are the sources of incompleteness, and the appropriate remedies 
which they suggest.5 

II. As to the forms in which the incompleteness may appear, they are 
reducible to two, namely, lack of verbal precuion and lack of entirety of parts. 
Upon this distinction will depend many of the rules applying the general 

f So also: 1808. Trimble. J .. in Myers 11. 1904, People v. Ruiz. 144 Cal. 251,77 Pac. 907; 
Baker. Hardin Ky. 544. 549; 1830, Walworth. 1905. Castner v. Chicago. B. & Q. R. Co., 126 
M. C., in Law v. Merrills, 6 Wend. N. Y. 268. Ia. 581, 102 N. W. ·499; 1905, Rosenwald 11. 
277; 1921, Kimball. J .• in Hoge 11. George, 27 Middlebrook, 188 Mo. 58. 86 S. W. 200; 1904. 
Wyo. 423. 200 Pac. 96. Thompson 11. Purdy, 45 Or. 197. 77 Pac. 113. 

As to the vivi/IV 0/ an 'inslruclwn on this 83 Pac. 139; 1906. Stllte v. Hutchings. 30 Utah 
point. there is much useless learning: 1903. 319. 84 Pac. 893; 1!)05, Grot jan 11. Rice, 124 
People v. Wardrip. 141 Cal. 233. 74 Pac. Wis. 253. 102 N. W. 551. 
744 (undel' C. C. P. § 2061); 1904. People 11. I For a further consideration of the grounds 
Buckley. 143 Cal. 375. 77 Pac. 169; 1904, of distrust as affecting an accused's con/e3swn, 
People v. Moran, 144 Cal. 48, 77 Pac. 777; see ante, § 866. 

464 

• 



§§ 2094-2125) GENERAL PRINCIPLE § 2094 
• 

principle (post, §§ 209i, 2099), because the defect to be cured may exist in 
only one of these forms without the other; and their difference may properly 
be illustrated at the outset: 

(1) Verbal 6 precision is of course important to the correct understanding 
• 

of any verbal utterance, whether written or oral, because the presence or 
absence or change of a single word may substantially alter the true meaning 
of even the shortest sentence. The fact is undoubted; although the law 
cannot deter tribunals from accepting the best precision that is obtainable 
merely because of the inherent possibilities of vital error on individual words. 
The following illustrations will serve to show something of the part this 
danger has played in judicial annals: 

1824, Mr. ThOT/UM Starkie, Evidence, 7th Am. ed., II, 549: "Of all kinds of evidence, 
that of extrajudicial and casual observations is the weakest and most unsatisfactory. 
Such words are often spoken without serious intention, and they are always liable to be 
mistaken and misremembered, and their meaning is apt to be misrepresented and exag
gerated. I once heard a learned judge (now no more), in slllnming up on a trial for forgery, 
inform the jury that the prisoner, in a conversation which he had had with one of the 

had said, 'I ant the drawer, the acceptor, and the indorser of the bill.' '''llilst 
the learned judge was commenting on the force of these elq>ressions, he was, at the in
stance of the prisoner, set right as to the statement of the witness, which was that the 
prisoner had said, 'I knolO the drawer, the acceptor, and the indorser of the bill.' Had the 
witness, and not the judge, made the mistake, the consequences might have been fatal. 
The prisoner was acquitted." 

1875, Tilton v. Beecher, Abbott's Rep. II, 305, 307, 815; the plaintiff, in his action for 
criminal conversation, was confronted with a public statement of his, in which he had 
printed certain of the evidence in his possession as to the defendant's adultery ",;th his 
wife; a part of this consisted of passages from letters to him from his wife, showing her 
consciousness of the temptations of the defendant, her original resistance, and her sub
sequent yielding; one of these extracts as printed was: "To love is praiseworthy, but to 
abuse the gift is sin. Here I am strong. No demonstrations or fascinations could cause 
me to yield my womanhood." The defence showed that the original passage read: "I 
have been thinking, my darling, that, knowing as you do your immense power over an 
audience to move them as you will, .. that same power you have \\;th all public men, 
over any woman whom you may love ' to love is praiseworthy, but to abuse your gift of 
influence. is sin; therefore I would fain help restore to you that which I broke down, -
self-respect. Your manhood and its purity and dignity, if you feel it, is stronger than 
even love itself. I know this; because here I am strong. No demonstrations or fascina
tions could cause me to yield my womanhood." The defence claimed that this letter was 
v,Titten just after a mutual e.xplanation in which he had confessed to her that he had gone 
too far in his relations with women-friends, and in which she had . his e.xpressions 
of contrition, forgiven him, and sought to restore his sense of self-respect; so that the ex
tract quoted was made, by the omission of the words above italicized, to refer to her temp
tations, when in fact it referred to hi.! own; Mr. Tracy, for the defendant, thus arguing: 
"This is the letter, gentlemen, which was so marvelously garbled by the plaintiff in the 
early part of this controversy before the church, so garbled as to put upon the 'wife 
an imputation tllat she herself was tempted, and was likely to fall, and was her 
own temptation. He made it read, as you remember, speaking of herself: 'To love is 
praiseworthy, but to abuse tile gift is sin. Here I am strong. No temptation could 

e See Dote 1. supra. 
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induce me,' etc:' But when you get at this letter and read the whole of it, you see that she 
is speaking of him, and the abuse of his influence over women, and she is remonstrating 
with him against that abuse." 

1909, Trial of Professor Foster for Heresy (Chicago IWcord-Herald, June 8, 1909). Dr. 
Wm. Matthews, a zealous religionist, believing that Professor Foster, of the Theological 
Faculty of the University of Chicago, had published heretical doctrine, advaneed charges of 
heresy before an ecelesiastical Conference held in Chicago. The eritic in his address quoted 
many passages from the accused's writings, and commented on them; and the follo,,;ng 
incident here occllrn.'(i: 

Dr. Mntthews, after quoting Professor Foster as statin~ in his book that "he who ealls 
himself a Bible believer is a kllnl!C," declared with great eamestnese: "If that be so, thank 
God I am one." 

"Does Professor Foster say that?" interrupted Professor Parker. 
"Yes, sir," decl:u-ed Dr. Matthews. 
"On what page?" demanded Professor Parker. 
"Page 282," was the reply. 
"How do you spell the word' knarc '?" was the next question . 
.. K-n-a-v-e," spelled Dr. Matthews. 
II If you will tnrn to the passage you refer to on page 282 of Professor Foster's book," re

turned Professor Parker, pointing to it in an open copy of the book which he held in his 
hand, "you will find that it reads: 'He who calls himself a Bible beJie\'er is It 1l.aiI!C,' meaning 
a simple, untutored person, not a scoundrel, as one would be led to believe from your inter
pretation. " 

Dr. l\:Iatthews thanked the professor for his correction, but was visibly embarrassed by 
his error. 

(2) Entiretv oj parts is equally essential to the correct understanding of 
an utterance. A word is interpretable in the light of the use of the same 
word in another part; a. clause is modified by a prior or subsequent clause; 
one sentence qualifies another; and one paragraph may form only a part of 
the whole exposition. We must compare the -whole, not because we desire 
the remainder for its own sake, but because without it we cannot be sure 
that we have the true sense and effect of the first part. Entirety of parts is 
thus as essential as verbal precision; for the greatest possibilities of error lie 
in trusting to a fragment of an utterance without knowing what the remain
der was. Apparent as this is to all, the following illustrations emphasize its 
truth in judicial annals: 

1683, Algernon Sidney's Trial, 9 How. St. Tr. 817,829,868; seditious libel. Mr. Wil
liam." his counsel, had instructed him: "In the evidence against you for your writing, 
take care that all that was writt by you on that subject be produced, and that it be not 
given in evidenee against you by pieces, which must invert your sense JJ; on the trial, 
one of the passages read against Sidney from his manuscript was: "The general revolt 
of a nation from its own magistrates can never be called rebellion." Sidney, arguing 
against using passages piecemeal, said: "My lord, if you will take Scripture by 
pieces, you will make all the penmen of Scripture blasphemous. You may accuse David 
of saying, 'There is no God,' and accuse the Evangelists of saying, 'Christ was a blas
phemer and a seducer,' and the Apostles, that they were drunk." L. C. J. JEFFRIES: "Look 
you, Mr. Sidney; if there be any part of it that e.~lains the sense of it, you shall have it 
read. Indeed, we are trifled with a little. It is true, in Scripture it is said, 'There is no 
God'; and you must not take that alone, but you must say, 'The fool hath said in his 
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heart, There is no God.' Now here is a thing imputed to you in the libel; if you can say 
there is any part that is in excuse of it, call tor it." 7 

1888, ParneU Gommi"awn'a Proceedings, 85th day, Times' Rep. pt. 23, p. 227; the 
Land League and its leaders were charged with encouraging crime and outrage, by speech 
and action; Mr. T. D. SuUiron was cross-examined as to speeches of his which seemed 
to encourage crime. Q . .. Now I will call your attention to a speech of yours at Kilbrennon 
on the 18th of October, 1880. (Reading.) 'We will so organize the Irish counties that 
they will want extra police in every county in Ireland.' How would you make it necessaI:· 
to have extra police force; by crime, or not by crime?" A. "By no crime; by an extell
sion of the National organization tc. those counties." ... Q. "Will you explain what 
you mean by the words 'they "ill want extra police in every county'?" A. ., Please read 
the other portion of my speech." President Hannen: "I am bound to say that I think 
that that e:..-planation; but the witness asks that the context should be read." 
Mr. Murphy (reading): ... Against that accursed system the people are rising in peaceful 
revolt, and it is high time that they should do so; and 1 tell you that that peaceful revolt 
of theirs cannot be put down if the people prove true to each other. . . . A few days ago 
there was issued from Dublin Castle a circular announcing that an increased force of con
stabulary would be sent to the counties ot Galway and Mayo, and the increased charges 
of these constabulary, it is said, \\ill be put on the people. I will tell you what to do "ith 
those increased charges. The people arc already paying as much as they can pay, and a 
great deal more than they ought to pay, and if this increased charge or increased rate is 
put on the tenantry in any part of Ireland, I tell them to go and stop it out of their rent. 
Let them tell the landlord that this increased police rate exceeds their power to meet or 
discharge, that they have no way under heaven of pa~ing it unless ~y stopping it out of 
their rents. But once the landlords find out that you are on the track, you will see how 
soon they "ill manage to do \,ithout this extra torce. . .. I tell you that for the working 
out of your cause no outraflC8 on your part are neceaaar.u or deairable. If you spread through 
your county, and if there is spread through all Ireland, this organization I speak of, it wiII 
be more powerful than any amount of terrorism or outrage that could be committed in 
anyone comer of the Jand.''' JV'itneas: "~ly meaning is practically plain; that extra 
police force were sent to that part of the country for the suppression of a legal and rightcous 
agitation, and the extent of that legal and righteous agitation in other parts of the country 
would put a burden upon the landlords in Dublin Castle which they would not like to 
bear." Plesident IIannen: "I think I see the \\itness's meaning; his explanation is that 
the Government would suppress their agitation, though a legal one, and by extending the 
organization they would make it necessary for the Government to employ more police in 

what he regards as a legal organization." 8 

7 Scripture passages are sometimes in danger But they said it would onlY be neccSl!&l"Y to 
from this rule, as the following anecdote write down the chapter aDd verse, and he could 
ehows: .. J. T. Trowbridge, the aged author, is copy the sentence right out of the good book. 
wdting his autobiography at his home in Well, our Lockport stonecutter copied tbe 
ArliDgton, Mass. Mr. Trowbridge was born sentence, but he did not end where he should 
in Ogden, N. Y. The other day he said: have ended. He went right on to the sen
• I went to school at Lockport in my boyhood, teDce's conclusion. The result was that the 
and there was a Lockport stonecutter whom I legend over the church door read: .. My hOllse 
ueed to like to talk to, for he had a mind as shall be called a house of prayer; but lie hare 
simple as a child's. I remember a job that made it a den 01 thieve8." ... (Chicago Record-
he once undertook the job of cutting a 6en- Herald, Aug. 23. 1903.) 
tence from Scripture over the door of a little 8 Even better, if that were possible, than 
stoDe church. The committeemen who in- Sidney's celebrated illustration. is the fol1ow
trusted him with this job did not comprehend ing anecdote; • Be non ~ vero, e ben trovato': 
his childlike, unreflecting nature, or they would .. One eVeniDg there wll.q arrcsted in the city an 
not have couched their order in the telms they old gentleman of position and cheery habits. 
did. They wanted the sentence: .. My house The policeman said he had found the old gentle
shall be eallpd a house of prayer." He told man on the street very drunk. The complaint 
them they had better writc it down for him. was entered against him, but he wae released on 
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But what is the whole of the utterance? No doubt this principle of entirety 
is flexible in its application. A simple thought requires but a simple utterance; 
a complex tbought, a complicated utterance. 'Vhen, therefore, we obey the 
canon that the whole of the utterance must be considered, the scope of our 
survey may be very variable, so far as concerns the mere number of words, 
sentences, or paragraphs. The whole that is to be considered is obviously 
not the whole of a phrase or a paragraph, any more than it is the whole of the 
printer's line or page, but the whole of the thought, that is, such a quantity 
of utterance as the utterer has indicated to be distinct and entire in itself, 
for the purpose of representing a distinct thought. If this dividing line can 
be ascertained, there is no need of looking beyond it. A cry for" help!" is 
entire in a single exclamation. A local railroad-passage contract is entire 
upon a small piece of pasteboard. But a treatise in defence of Ilsury will 
require a perusal of several chapters to discover the entire thesis. Thus the 
possibilities are infinite and the boundaries indefinite, in this search for en
tirety of utterance. It will be difficult for the law, in appl~'ing the principle, 
to employ any fixed test. Yet the law cannot be expected to be satisfied prac
tically with the indefiniteness which ill theor~' the conception of entirety 
involves; and therefore the application of it is full of difficulties. 

The general principle, then, -- which may be termed the principle of Com
pleteness that the wholc of a verbalutferance nw.YI be takcn together, is ac
cepted in the law of Evidence; for the law in this respect does no more than 
recognize the dictates of good sense and common experience. There are in 
the application of it important qualifications and exceptions, but the recog
nition of the principle, and the reason for it, is unquestionable. It appears 
clearly conceded and consciously applied as early as the 16005,9 and no doubt 

his recognizance, and scnt home in n hack. 
When his case came up in court, the only v.-it
nell8cs summoned to prove his condition were 
the policeman and the old family servant of the 
accused, a faithful and devoted retainer. The 
policeman had given his testimony to the fact 
of the old !!entleman's intoxication, Then 
the old servant was called to the stand, He 
testified flatly, to the surprise of the court 
room, that the old man was sober when he 
came home, The prosecuting attorney pro
ceeded to question. 'You say that Mr. --
was Bober when he came home?' 'Yes, sir.' 
• Did you put rim to bed?' 'Ycs, sir.' 'And 
he WIlS perfectly sober?' 'Y cs, sir.' 'What 
did he say when you ·put him to bed?' 'He 
said "Good night,'" 'Anything else?' • He 
said as how I was to caU him early.' 'Any
thing else?' 'Yes, sir.' 'What was it? Tell 
us exactly what he said, every word.' 'He 
said as hvw I V.'3S to nail and wake him early, 
fol' he U)(18 to be queer. ollhe May/' The old 
gentleman was fined." 

v The following preeedents seem to show 
that the rule, as such, datcs definitely from the 
16OOe: 1571, Newie ~. I.ark, 2 Plowd. 403, 410 

(assize of disseizin; objection" to the manner 
of giving evidence," that .. the whole last ",;11 
and testament was not shewn, but part of it 
only; •.• and forasmuch as the last wiU is 
the foundation of the evidence, it was said that 
the plaintiffs ought to shew it fully and entirely 
ss it is, for it may be that there is some other 
matt<!r of substance precedent, as a condition 
or other circumstance, limited to a11 that which 
comes after, for which reason it was said that 
the whole ought to be shewn. But a11 the 
justices argued to the contrary: for ihe party 
in any title or bar or other matter, where land 
or other thing may be gained or lost. shaH not 
be forced to shew more than that which serves 
his purpose"; two judges partly dissenting) ; 
1613. Read ~, Hide, Coke's Third Institute. 
173 (" It was resolved that no exemplification 
ought to be of any letters patent or of any other 
record. or of the inrolment thereof; but the 
whole record or the inrolment thereor ought to 
be exemplified, so that the whole truth may 
appear, and not of such part as makes for the 
one party and nothing that makes against him 
or that manifesteth the truth "). 
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was implicitly understood long before that period. Nothing turns upon its 
history as a general principle (though there have been historical changes in 
specific rules coming under it), because it has had little distinct individuality 
in judicial practice and has thus had no independent development as a whole. 
In the following passages, scattered through three centuries, will be found 
some of the most interesting and instructive expositions of the principle: 

Ante 1625, Stukeley v. Butler, Hob. 168. liO: "It is a good rule, 'incivile est, nisi totu 
scntentia perspecta. de aliqua parte judicare' . . . And indeed in one sentence it is vain to 
imagine one part before another; fur though words ('an neither be spoken nor \\Titten 
at once, yet the mind of the author comprehends them at om'C. which gives' vitam et 
modum' to the sentence." 

Circa 1690, Sir John [[au-lea, Solicitor-General, Remarks on Lord RusseU's Trial, 9 How. 
St. 'fl'. 809: "How could Sheppard speak positively of the discourse, or of the design of 
it, when he owns he did not hear all the discourse, and gives a very good reason for it? 
For he said he went several times down to fetch ";ne, sugar, and nutmeg, and did not 
know what was said in his absence: he said he heard nothing about a rising. nor heard 
any further discourse; but on recollection, he heard something about a declaration of 
grievances in order to a rising, as he supposed; the particulars he could not tell. Now 
what sort of cviden('C was that? In all civil matters, a witness shall not be pernlitted to 
give evidence of the content of a deed or "Titing, ,,;thout producing the deed or "Titing 
itself, or a true copy of it, and upon very good reason; for he may make an untrue con
struction of it. I remember a ,,;tness who swore to the content of a deed of intail; and 
being asked, whether he knew a dl'Cd of intail, anll by what he knew the deed he spoke of 
to be a deed of intail, answcred he knew a tailed deed very well, and he knew the deed to 
be a tailed deed, because it had a tail half a.c; long as his arlll (meaning the label of the deed). 
And if this be the praetice and the reason of the practice, in ch;1 matters, shew me any 
authority or reason anything should be permitted to be given in evidence in treason, which 
is Iiot permitted to be given in evidenl'C in the trial of any civil matter." 

Ante 176i, BULLEH, J., Trials at Nisi Prius, 228: "When a man gives in evidence a 
sworn copy of a record, he must give the copy of the whole record in e\;dence, for the 
precedent or subsequent words or sentence may vary the whole sense and import of the 
thing produced, and give it quite another face." 

1789. Mr. Thomas Erakine, for the defence, in Stockdale's Trial, 22 How. St. Tr. 257 
(the alleged libel was a pamphlet criticising the prosecution of Warren Hastings as un
fair and corrupt, and certain e],.-treme passages were set out in the indictment): "Out 
of a work consisting of about two thousand five hundred and thirty lines of manly, spirited 
eloquence, only forty or fifty lines are culled from different parts of it and artfully put 
together, so as to rear up a libel out of a false context, by a supposed eonnexion of sen
tences with one another, which are not only entirely independent, but which, when com
pared \\;th their antecedents, bear a totally different construction I In this manner the 
greatest works upon government. the most excellent books of science, the sacred Scrip
tures themselves, might be distorted into libels. by forsaking the general context and 
hanging a meaning upon selected parts. Thus, as in the te],."t put by Algernon Sidney, 
'The fool has said in his heart, 'fhere is no God,' the attorney-general, on the principle of 
the proceeding against this pamphlet, might indict the publisher of the Bible for blas
phemously den~;ng the existence of Heaven. in printing 'There is no God.' These words 
alone, without the context, would be seleeted by the information, and the Bible, like this 
book, would be underscored to meet it. Nor could the defendant in such a case have any 
possible defence, unless the jury were pennitted to see, by the Book itself, that the verse, 
jnstead of denying the existence of the Divinity, only imputed that imagination to a fool." 
'-1820. ABBO'IT. C. J., in The Queen's ClUe, 2 B. & B. 287 (for all the judges): "One of the 
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reasons for the rule requiring the production of written instruments is in order that the 
Court may be possessed of the whole. If the course which is here proposed should be 
followed Ii. e. not producing itl the Court may never be in possession of the whole, though 
it may happen that the whole if produced may have an cffect very different from that 
which might be produced by a statement of a part." 

1823, ABBOTT, C. J., in Thomson v. Austen, 2 Dow!. & R. 361: "It is at all til'les a dan
~erOlIS thing to admit a portion only of a conversation in evidence, because one part taken 
by itself may bear a very different construction and have a very different tendency to what 
would be produced if the whole were heard; for one part of a conversation will frequently 
serve to qualify and to explain the other." 

1831, CURI.\, in Bank v. Brown, Dudley 62, 65: "It is an established rule that the whole 
of a document or \\Titing offered in evidence must be read, if required. Otherwise there 
would be no certainty as to the sense and meaning of the entire document. The dangerous 
tendency of permitting an extract from a letter to be read ill evidence b at once Ob\;OUSi 
by suppressing a part, the meaning of the \\Titer may be entirely perverted." 

1858, MEURICK, J., in Com. v. Keyes, 11 Gray, 323, 324: "It is undoubtedly the general 
rule that whenever tht: statements, declarations or admissions of a party are made sub
jeets of proof, all that was said by him at the same time and upon the same subject is ad
missible in his favor, and the whole should be taken and considered together. This is 
essential to a complete understanding of what he intended to express by the particular 
phrases and language which he uses. To give effect to general statements, without re
gard to the qualifications with which they are accompanied, and by whi('h they may be 
materially modified, would manifestly lead to error, blld be likely to be directly produc
tive of injustice. All therefore is to be heard and weighed before it can be affirmed that 
the force and effect of language, whether \\Titten or spoken, are fully and justly appre
hended. In the construction of contracts, the same principle prevails, requiring that 
each particular part shall be examined and considered, in order to learn and comprehend, 
the scope and purport of the whole. All \\Titings, whether of a public or private character, 
are to be subjected to the same kind of scrutiny. No provision of a statute, however 
minute, is to be overlooked when searching for the design and object of the Legislature 
in its enactment, and in considering how it ought to be interpreted and explained; just 
as particuiar covenants in a deed, or devises in a will, are to be construed according to the 
intent of the parties in the one case, and of the testator in the other, so far as it can be 
ascertained by bringing into view all the expressions and provisions contained in these 

instruments. " 

§ 2095. Two Branches of the Rule; Compulsory and Optional Complete
ness; Precision and Entirety. (1) The application of the general principle 
takes, first of all, two distinct aspects having practical consequences; they 
are represented by the questions, Must the whole be offered? and, May the 
whole be offered? 

I. The first is obviously a question asked by the original proponent of the 
utterance. He proposes to prove a part of a conversation, a deed, or a record; 
he is met by the objection that he can offer no part unless he offers the whole; 
and the question for him is, Must he do this? This is, in practical applica~ion, 
the stricter effect of the principle, and indeed is not enforced invariably or 
for all classes of utterances. 

II. Supposing that a part only is deemed sufficient, the further question 
then arises, but this time for the opponent, against whom the utterance is 
offered, namely, May the whole be now put in? Here the principle has natur~ 
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ally a universal application. To arrive at the sense of the utterance as a whole, 
the remainder of it may now be put in by the opponent. The chief practical 
question here is, of course, as to the limits to be set to these complementary 
parts, in order to admit nothing more than what really qualifies the first 
utterances; for otherwise the rule would become a mere excuse for the intru
sion of irrelevancies. 

(2) rnder the first head, in applying the rule that the whole mu~t be put in 
(and in theory under the second head also, but not commonly in practice), 
the principle divides into two sub-principles, which may be termed respec
tively the principles of Precision and of Entirety (ante, § 2094). The distinc
'don rests on the obvious fact that the incompleteness of a verbal utterance 
may lie either in using a summary of its effect, without the precise words, 
or in using a fragment only, verbally precise as far as it goes, but wholly 
lacking the complementary portion. By the sub-principle of Precision, verbal 
accuracy of reproduction is required; by the sub-principle of Entirety, the 
presence of all the parts is required. Either of these may be dispensed with, 
while requiring the other; and circumstances often make desirable this partial 
modification of the general principle. 

(3) A difference of rule may often turn upon the circumstance that the 
utterance, when in writing, is produced before the tribunal, availably for 
ditect use in evidence by the opponent, or is not so produced. On the 
one hand, the requirement of Precision may be impracticable in the lat
ter case, yet plainly feasible in the former. On the other hand, the re
quirement of Entirety may be dispensed with in the former case, because 
the opponent has it easily in his power to put in the oomplementary 

• portIons. 
(4) Finally, the rules must often, by practical necessity, be different for 

oral and for uJrittelt utterances. The former lie in memory only, and over
much cannot be demanded in the reproduction of words by mere memory. 
The latter may be copied literally and entirely, or may be produced 'in 
specie' (ante, § 1179). Hence, less strictness may be shown in applying 
the principle to the former class of utterances. 

An arrangement of rules, in such a way as to exhibit the practical conse
quences connected with these vital distinctions, while at the same time keep
ing together the various kinds of utterances (letters, conversations, deeds, 
records, depositions, and so on) that naturally classify themselves in ordi
nary usage, seems to be not feasible. But, with a view to clear exposition of 
principle and also to practical convenience, the following grouping seems 
most satisfactory: 

I . .J.lfmt the Whole of the Utterance be first offered by the PToponenif 
A. Oral Utterances; considered with reference to (a) Verbal Precision; and 
(b) Entirety of Parts. B. Documents; considered according as they are 
(a) Produced in court; or (b) Lost or destroyed; (c) Public records. II. ,j,lfay 
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the Whole be afterwarriB offered by the Opponent! (a) General principle; and 
its application to various kinds of utterances; (b) Application to separate 
speeches or writings; (c) Application to answers in chancery. 

I. MUST THE WHOLE OF THE UTTERANCE BE FIRST OFFERED BY THE 

PROPONENT? 

A. ORAL UTTERANCES 

§ 2097. (a) Verbal Precision; General Principle, and its Application to 
Conversations, Admissions, Confessions, Sllmders, and Sundry Utterances. 
Complete certainty as to an utterance's true meaning can be ascertained only 
by considering every' word in it. The change, omission, or addition of even 
a single word may radically alter the meaning. But for oral utterances such 
verbal precision need not and cannot be required. It need not be, for the 
importance of single words in oral discourse is comparatively much less 
than in writings; and it cannot be, since memory does not retain precise 
words, except of simple utterances and for Ii short time. Hence, verbal pre~ 
cision is in general not reqw:red in proving oral utterances; the substance or 
effect is sufficient: 

1836, RICIlAHDSON, C. J., in Eaton v. Rice, 8 N. H. 380: "It can rarely happen that a 
witness who was present when a conversation was had between two individuals can at any 
time afterwards, and particularly at any distant time, state precisely what was said by 
the:n, although he may recollect distinctly an agreement made between them at the time. 
If, then, in all cases the witness is required to state what was said so accurately that the 
jury may be enabled to judge by the terms used what a contract was, it must frequently 
happen that a contract not in writing cannot be proved at all. . • . The recollection of 
a witness as to what an agrcement between parties was, according to his understanding 
of what was said by them at the time, may be very satisfactory evidence, although he 
may not be able to recollect distinctly one word that was said. ... . The credit that may 
be due to a witness in tllese cases may depend much on his being able to detail enough of 
the conversation to show that his understanding of the matter was probably right. But 
what he understood is in all cases evidenee to be weighed by the jury." 

1883, COOLEY, J., in Bathrick v. Detroit Post & T. Co., 50 Mich. 629,637,16 N. W. 172 
(dealing with a question as to the plaintiff's admission of carnal intercourse): "It would 
have been entirely proper to pennit the witness to testify that he had conversations in 
which the criminal intercourse was admitted or assumed, even though he did not remember 
the words made use of. It is llot surprising that a man should remember the substance or 
the result of a conversation, and yet not be able to recall the words made use O~j and it 
sometimes casts suspicion on the veracity of a ,\;tness that he assumes to remember the . 
very words of a conversation, when there was notlling in the case which was likely to im
press upon his mind anything beyond the general result. But if a witness iails to remember 
words when it would seem that he ought to do so, the jury must be relied upon to give due 
weight to the fact when considering his evidence." 

The general rule, universally accepted, is therefore that the substance or 
effect of the actual words spoken wiII suffice, the witness stating this sub· 

o stance as best he can from the impression left upon his memory. He may 
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give his "understanding" or "impression" as to the net meaning of the 
words heard. This rule is applicable to oral utterances in general, in
cluding admissio1ls, cO/wersatiolls (whether as forming contracts or merely as 
admissions), and the like. l It applies also to an accused's CU1lje88io1ls,2 and 
to ,veditious utterances,' 3 ~'et it is commonly said that precise proof must 
be made for defamatory utterances,·j though here the rulings under the 

-
§ 9097. I Ill. 1871, Helm r. Cantrell,.59 qucstions (antc, § 769): 1897, Chatfield r. 

III. 524, 531 (" the witncss docs IIOt pretend Bunnell, 6!J Conn. 511, :37 At!. 1Oi5 (e::.:c1ud-
to give either the conversation or the substance iug the question whether to A, who heard 
of it," but says tbat C. "fully admitted his the defendant talk with B, the defendant 
liability on the note"; held inadmissible, as said the same n.s to B; .. a l\itness cannot 
an inference); IS7(l, Hewitt v. Clark, 91 III. thus be allowed to testify in gross as to tbe 
608; ],Ie. lS.56, Lewis v. Brown, 41 Me. 4·18, similarity of separate and distinct convp.r· 
451 (the witness could not recollect the lan- sations with different persons on the same 
guage of a compromise-agreement, but ,. under- subject "). 
Btood" from him that he would limit his Compare similal' rulings for proof of former 
claim; not excluded, but treated n.s incon- te$/imonl/, post, § 2098. 
elusive); Md. 1901, Worthington v. Stllte, For pro\'ing tho:! substance of dl/i'l{} declara-
(12 Md. 222,48 At!. 355 (a witness' "impres- lions, sec an/c, § 1·148. 
sion" n.s to the substance of a dying declara- 2 1911, Godinho's Case, 7 Cr. App. 12 
tion; "it was rather the recollection thun (not decided; R. v. Sexton, as cited in Roscoe, 
the impression of th.} wit:lCss which was Criminal Evidence, 13th cd., 39, doubted); 
sought; ... the law docs not requirll that 185;3, Brister v. State, 26 Ala. lOi, 127; 
the very words be repeated "); J,[(l.~s. 18i:l, 190·\, State v. Brinte, 4 Del . .551, 58 Ati. 258 
Kittredge v. Russell, 114 l\Inss. 68; HlO:l, (the questions, to which the confession made 
Hayes v. Pitts-Kimball Co., l!:ia Mass. 262, answer, need not be included); 1883, State 
67 N. E. 249 (the ex art words of u deceacied's r. DonO\'an, 61 Ia. 278, 2SI, 16 N. W. 130 
statement, admissible under St. 1898, C. 535, (the witness "could not give the language 
are not required); Mich. 1875, Willard V. used by defendant, but could testify only 
:Fralick, 31 Mich. 435; 1876, Chambers v. from the impressions reeeh'ed and the ideas 
Hill, 3·1 Mich. 523, 5!H (title to person!llty; formed from the conversations"; held suffi-
that the plaintiff's intestate spoke of it "(U! cient); 1877, State 1'. Hughes, 29 La. An. 5J.l; 
the defendant's," allowed; though "the wit- 1895, State t'. Madison, ·17 La. An. 30, 16 So. 
ness should certainly have gh'cn the words 5(;6; 1896, Stute V. Desroches. 48 La. An. 
of the intestate if sho could do so "); 1SSa, 30, 19 So. 25(J, . 
Dathrick v. D. P. & T. Co., 50 Mich. 629, 637 For the nile as to putting in the remainder 
(quoted supra); Mo. 1867, Buchanan t'. 0/ the confession, sec post. § 2101. 
Atkinson, 39 Mo. 504; 1875, Cornet v. Ber- 3 Bno. 1820, R. I'. Hunt, 1 State 'fr. N. S. 
telsmann, 61 Mo. 126 (admissible; hut of 171, 252 (seditious meeting; the sense of tho 
little weight); 1904, McKee V. Higbee, 180 spoken utterances, though not the exact words, 
Mo. 263, 79 S. W. 407 (convcrsations and allowed); 1821, R. V. Edmonds, ibid, 785, 
tmws of a lost letter, itl\'olying a contract to 820 (conspiracy; the substance of words in II 
bequeath, beld not sufficiently proved); N. fl. Bpeech allowed; L. C. D. Richards: "Am I 
1836, Eaton V. Rice, 8 N. H. 380 (quoted not to hear in court what a gentleman says 
wpra); 1841, Maxw!)]1 V. Warner, 11 N. H. of what passes because he cannot give tho 
569; 1844, Braley t'. Braley, 16 N. H. 432; words? "); 18·13, R. V. O'Connell, 5 St. Tr. N. 8. 
1864, Kingsbury t'. I\Ioses, 4.5 N. H. 222, 22.5 1,' 196 (not-es of the substance oC portions of a 
(" he may mean to state what the parties in speech, admitted, though other portions of tho 
fact or in 5t1 bstance said lIS he understood B~eecb were not noted by the witness); U. S. 
them, or merely to give his inferences drawn 1920, Trelea.~e V. U. S., 8th C. C. A., 266 Fed. 
from what was said j in the former case tho S86 (seditio115 utterances, under Espionage 
testimony would be competcnt"~; N. Y. Act 1917; testimony to the substance and 
1910, People V. Giro, 197 N. Y. 152, 90 N. E. impression of the spellch, not its exact. lan-
432; N. Car. IS97, State V. Robertson, 121 guage, held admi.~sible). 
N. C. 151, 28 S. E. 59; Or. 1905, Busch v. • ETI{]. 1838, Harrison v. Beyington, 8 C. 
Robinson, 46 Or. 539, 81 Pac. 237, 8emble; &: P. 70S, 710 (slander; a witness testified: 
l't. 1895, Norton V. Parsons, 67 Vt. 526, 32 .. I do not remember the words at aU, only 
Atl. 481; Wis. 1898, Fertig v. State, 100 Wis. the impression made upon m)' mind; it was 

.aOl, 75 N. W. 960 (the substance of the rele- respecting Harrison; the conversation was with 
vant parts, sufficient). Mr. L.; the defendant began it"; Abinger, 

'fhe following distinction is sound, but L. C. D.: "What were the words? This is 
rests ultimately on the prineiple of leading an action for slander; you cannot have the 
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present principle can with difficulty be distinguished from those applying 
the doctrine of variance in the law of pleading.5 

The Opinion rule is sometimes given an improper effect in excluding such 
evidence of the" substance" or "effect" of utterances. SUIlposing that the 
witness could relate from memory the precise words used, the Opinion rule 
would operate to prohibit him from condensing them into a summary state
ment of their substance or eifect, because by that rule the data observed by 
the witness must be laid in detail before the jury, 11 they can be, without his 
inferences based upon them (ante, § 1918). But if they cannot be laid before 
the jury, then the witness' inferences, or net impressions, are by that very 
rule allowable. Consequently, if his memory of the precise words fails him, 
his impression of their net meaning is not forbidden by the Opinion rule. 
That rule docs not require the impossiblc; it merely forbids the superfluous. 
It does not, in its proper use, commit the absurdity of saying that, even 
when the witness cannot remember the precise words, hc is forbidden from 
giving any account at all of what he heard. Nevertheless, some Courts mis
guided by the Opinion rule, ha,'e reached that result (ante, § 1969).6 

§ 2098. Same: Application to Testimony at a FOlmer Trial. A contro
versy wa~ once rife, and eame up for settlement in almost every Court, m"er 
the propriety of making an exception to the general rule in offering evidence 
of testimony at a former trial. This rna;\" be proved under certain conditions 
(ante, §§ l~i3, 1-101), and a witness speaking merely from memory is equally 
receivable with a written rcport (ante, § la30). For the witness, speaking 
from memory, then, is there to be an~' stricter rule as to verbal precision than 
there is for the proof of other kinds of utterances? Must the former witness' 
ver~' words be reproduced? If they must, then a special exception to the 
general rule here obtains. 

The propriet~· of such an exception has been defended in the following 
passage: 

1836. Pt;"J'!'<A~I. J .• in Com. v. Richarth. 18 Pick. 434, 439: "We require full proof of 
all that the deceased \\;tness swore to. His words ... are to be recited; ••• Some 
part which was said and not recollected might certainly limit and qualify the meaning of 
the woros which are recollected. Hence it is that persons who are in hearing, who are 

impre88ion "); U. S. 18-1.5. Teague ~. Williams. U. S. 1811. Nyc r. Otis. 8 Mass. 122; 1826. 
7 Ala. 844. 847 (he "cannot be allowed to state FOll: r. Vanderbeck. 5 Cow. N. Y. 513. 515 
the impression produced." hut ,. must state ( .. they must be pro\'ed substantially as laid; 
the language that was employed. according all the words need lIot be pro\"ed. but it. is 
fD the best of his recollection"); 1848. Douge enough to prove some material part of them") ; 
1>. Pearce. 13 Ala. 1:!7. 130 ("while it is 1828. Olmstead r. Miller. 1 Wend. N. Y. 506. 
net proper for a witness to give his impres- 510 (preceding case approved). 
sion derived from thc conversation." yet e Furthermore. the word "impression" or 
he may "givo the substance of the com'cr- "understanding." may be used by the wit-
sation "). ness in the senSQ that he never actually heard 

• And for that reason it is useless to examine the utterance plainly; and in that view it 
here the ma.~s of decisions inextricably dealing lIIay be a question whether he is qualified at 
with the two principles. The fol1owing may al1 as a witness. The princ:ple and the rul-
serve as illustrations: Eng. 1802. Maitland ~. ings governing such instances have been 
Goldney. 2 East 426. 437 (to prove words already considered in dealing with testi-
.. to the effect of those set forth" is not enough) ; monial qualificatione. anl~. U 658. 727. 
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favorably inclined to one party, may recollect a particular expression which conf0l'1l1ed to 
their wishes, and wholly omit the words of qualification; while others, who incline towards 
the other side, '\\;11 remember the words of qualification and forget or take no notice of 
the particular expression. . •• To he worth anything, the whole of what the deceased 
said upon the matter should be stated. And if you get the whole, it is very defective; for 
you cannot have a true representation of the countenance, manner, and . of the 
deceased witness, which either confirmed or denied the truth of the .••• It 
is true that this strictness '\\;11 generally exclude such testimony." 

But this strictness is in fact neither necessary nor feasible. The objections 
to recognize such an exception to the general rule are forcibly stated in the 
following passages, which are also useful for their broad statements as to 
the universality of the principle: 

1843, HUBBARD, J., in Warren v. Nichols, 6 Metc. Mass. 261, 268: "Such a rule is in 
my judgment rather a provision for the exclusion than for the admission of such testi
mony, because as a matter of fact not one person in ten thousand can possibly recollect 
the very words used by the witness. It is the constant observation of la'wyers familiar 
with trials at Nisi Prius that the testimony of '\\;tnesses is never taken down by different 
persons in the same words, though the facts and ideas are substantiaIly the same; and 
also that the same ",;tness, when called to testify on a second trial, docs not and cannot 
repeat the very words used by himself on the first hearing, though he is narrating the 
same events or expressing the same thoughts. • • • In other cases, where a person is called 
to testify to words spoken, as in actions of slander, [or] to the declarations of a party or 
of a witness ,\\;th a view of contradicting him, he is not required to give the identical words 
of the party or the witness, but he may state the substance of what he has heard and in 
language as nigh that which was used as he can recollect. What sufficient reason, then, 
exists in the present case to depart from the rule as practised upon in other cases? It is 
said that a slight variation may substantially affect the testimony. Very possibly it may; 
but is there not the like exposure to material variation in those cases where the substance 
of the declaration is admitted? It is argued that the deceased party was under oath, and 
therefore the same wortls should be gh'en; but such is the case \\;th living \,;tnesses whose 
declarations under oath are testified to ,\\;th the view of contradicting them. The sub
stance of what the witness said, the facts he stated, the opinions he expressed, the reasons 
he assigned, the explanations he gave, the motives he avowed, may all be faithfully testi
fied to ",;thout repeating all his words. The synonymy of our language is such that a literal 
adherence to the same expressions is not necessary to the conve~;ng of the same ideas. . . . 
[The stricter view would) prescribe a rule for the admission of testimony which the imper
fection of our nature in the structure of our memories '\\;11 not warrant. It in truth ex
cludes the thing which it proposes to admit, and at the same time opens a door for knaves 
to enter where honest men cannot approach." 

1846, PERLEY, J., in Young .... Dearborn, 22 N. H. 372, 377: "\Vhere the former testi
mony has any complication or any considerable extent, no cautious and conscientious 
witness would take it on himself to repeat it in the exact words from memory, or from any 
notes that could possibly be taken. To hold a rule so stringent would be likely to encourage 
rash and unscrupulous '\\;tnesses to undertake an exact recital of the evidence, and ex
elude the cautious and guarded statement of others who were conscious of the extreme 
difficulty of such a task and would venture to give no more than the substance." 

1856, BARTLEY, C. J., ill S1I71I71I01l8 V. State, 5 Oh. St. 325, 346, 351: "There would seem 
to be no sound reason for subjecting it [former testimony} to a rigid nIle amounting to its 
almost total exclusion, which is inapplicable in other cases where testimony sho\\;ng words 
llpoken or the statements of a party or other person is admissible. In . for 
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perjury, the testimony of the accused upon which perjury is assigned is not required to be 
'ipsissimis verbis,' but allowed to he given in substance; so with the declarations of a co
conspirator, declarations made 'in extremis,' or the admissions or confessions of a party. 
So also with testimony of a verbal slander, or the declarations or statements of a party or 
witness, offered for purposes of contradiction or impeachment. . •. What sufficient rea
son can exist for a departure from the rule in case of the testimony of a deceased 'l'.itness 
on 8 former trial?" 

The stricter doctrine was clearly not the original and orthodox one in Eng
land,1 and seems to have come first into existence there under Lord Kenyon; 2 

but apparently did not long persist.3 In the United States, Lord Kenyon's 
ruling served to raise the question, which passed along from Court to Court, 
in the first half of the 1800s, as one of the serious contro\'ersies of the day 
in the law of E,·idence. But the better view finally prevailed everywhere; 
the general principle that verbal precision was not necessary, and that the 
substance or effect would suffice, came to be accepted as the sound one; and 
the contrary rule now survives only in the one or two jurisdictions bound by 
early decisions, decisions which are gradually being whittled away so as 
to leave at least an endurable and not wholly impracticable rule.4 The uni-

§ 2098. I 1685. Cornish's Trial. 11 How. 
St. Tr. 434; Sir John Hawlcs' comlllcnts. 
11 How. St. Tr. 459; 1696, Sir .John Fenwick's 
Trial. 13 How. St. Tr. 620; 1754. Canning's 
Trial. 19 How. St. Tr . .'>14. 

2 1791. R. t'. Jolifie. 4 T. R. 284. 290 (Kcn
yon. L. C. J.: a pcrson who" could not under
take to give his words. but merely to swear 
to thc effcct of thelll." was rejected); 1791. 
H. t'. Jones. Peakc N. P.:37 (Kcnyon. L. C. J.: 
"The wholc of the defendant's evidence 011 

thc former trial should bc proved. for if ill one 
part of his evidence he corrected any mistake 
he had made in another part of it. it will not 
be perjury"); 1793. R. ~. Dowlill. Peake 
N. P. 170 (same; yet where a matter could 
only be dealt with on cross-examination. proof 
of the whole cross-examination was sufficient). 

J 1825. R. ~. Rowley. Mood. Cr. C. 111 
(perjury as to a vchicle-accident; the wit
ne8S recited .. all [of the testimony] that WIl9 

material to this inquiry"; "all of the evidence 
of the prisoner relative to the accident. ttl the 
heet of his recollection"; admitted. by all 
tho.Judges). Contra. in Canaea: 1851. Fraser 
~. Black. 2 All. N. Dr. !l12 (the words uscd 
by the former witness, required to be proved). 

• In the following citations. the aub3tance or 
effect is held sufficient. except a8 otherwise 
noted; an additional note is made where Rome 
foull of qualification is used. or where the 
principle of Entirety. and not mercly of 
Verbal Precision. is dealt with. since under the 
principle of Entirety (poat. § 2103) the prosont 
rulings often serve also as authorities: 
Federal: 1838, U. S. ~. White. 11 Cr. C. C. 457 
(the ""ery words," not neccssary); 1851. 
U. S. ~. Macomb. 5 McLean 286. 293. 299 
(eubstance. including cross-examination. suffi-

cient; practically repudiating the prior rulings 
of U. S. v. Wood, 3 Wash. C. C. 440. and 
Dennett v. Adams. 2 Cr. C. C. 551); 1878. 
Ruch \>. Rock Island. 97 U. S. 693 (precise 
words not necessary; the" main and principal 
points" sufficient); 1897. Chicago St. P. M. 
& O. R. Co. v. Myers. 25 C. C. A. 486. 80 Fed. 
361 (the tcstimony had shown the place where 
the plaintiff was standing when injured. and 
effected this by ,"erifying certain photographs; 
thc non-production of the photographs with 
the stenographic report was hcld to leave the 
lattcr substantially defcctive) ; 
Alabama: 1846. Gildersleeve v. Caraway. 10 
Ala. 260. 263 (yet here cxcluded. where the 
witness had forgotten the substance of tho 
cross-examination); 1849. Tharpe ». State. 15 
Ala. 749; 1850. Davis ~. State, 17 Ala. 354. 
357; 1850, Cleuland v. Huie. 18 Ala. 343. 346; 
1895, Thompson v. State. 106 Ala. 67. 17 So. 
512 ; 
Arken3M: 1894. Vaughan v. State. 58 Ark. 
353, 378. 24 S. W. 885; 1905. Petty 'D. State. 
76 Ark. 515. 89 S. W. 465 (substance) ; 
California: 1872. People ». Murphy. 45 Cal. 
137. 145; 1905. Arnold's Estatc. 147 Cal. 583. 
82 Pac. 252 (usually the questions, and not 
only the answers. must be read) ; 
Connecticut: 1912. Hope v. Valente. 86 Conn. 
301.85 AtJ.Ml (a party's admission contained 
in his fOl'mer testimony may be rcad against 
him without putting in the remainder) ; 
Delaware: The stricter rule has been laid down. 
and would perhaps be followed to-day: 
1842._ Kinney v. Hosea. 3 Harringt. 397 (" cvcn 
to his very words"; but only liS to the rele\'ant 
portions) ; 
Georoia: Re\·. C. 1910, § 5773. P. C. § 1027 
(must remember" the substance of the entire 
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versal practice of stenographic reporting of testimony in important litigation 
has now removed the question from the field of frequent controversy. 

testimony as to the particular matter about 226, 231 (not the "legal effcct," but "what he 
which he testifies"); 1852, Riggins 11. Brown, did actually prove"); 1840, Garrot v. Johnson. 
12 Ga. 271, 275 {a "brief" of testimony" 8.8 11 G. &:.1. 173, 182 (sufficient" to prove facts," 
M. gave it," admitted); 1859, Trammell D. i. e. that the deceased "in giving his testimony 
Hemphill, 27 Ga. 525, 527 ("the substancc of deposed to certain fncts"); 1872, Waters r. 
the words "); 1879, Puryear v. State, 63 Ga. Waters, 35 Md. 539 (hcre excluded because 
692; ISS!!, Atkins v. State, 69 Ga. 595, 596; the cross-examination was omitted); 1873. 
188.1. Miteheil v. State, 71 Ga. 128. 154; 1900, Black v. Woodrow, 39 Md. 194, 220 (not "the 
Denson 11. Denson, 111 Ga. 803. 35 S. E. 680; precise language," but "the facts proved. and 
llIinoi<l: 1849, Marshall v. Adams, 11 Ill. 41 not the mere substance of the evidence ") ; 
(the" words substantially must be given, and Mas~achU$etl.8: The strict rule was originally 
not the result of what his evidence proved ") ; adopted and for a long time persevered with: 
1885, Iglehart 11. Jernegan, 16 III. 513 (unde- 1828. Melvin v. Whiting. 7 Pick. 79. 81. aernble 
cided; the rule that the substance is sufficient, (words required); 18.'36, Com. v. Richards, 18 
preferred) ; Pick. 434, 438 (" his words . . . are to be 
India",,: 18(H. Horne v. Williams, 23 Ind. 37, recited"); 1843, 'Varren v. Nichols, 6 Mete. 
40 {repudiating Ephraims v. Murdock, 7 261 (" The witness must be able to state the 
Blackf. 10. which had been doubted in Warel v. language in which the testimony was given. 
State,8 B1ackf. 101); 1893, Bass v. State, 13G substantially and in all material particulars"; 
Ind. 165. 170. 31l X .E. 124 (all on the particular distinguishing the case of perjury. where it is 
subject sullices) ; enough to pro\'c that the witness "testified 
Iowa: 1851, Rivereau v. St. Amcnt, 3 G. positively to a fact and did not aftelwards 
Greene 119; 1870. Woods v. Gevecke. 28 Ia. ... rctract or modify that statement"; 
561; 1876. Harrison v. Charlton, 42 Ia. 573, Hubbard, J., diss., quoted rupra); 1852. 
575; 1876, Fell v. R. Co .• 43 Ia. li7. 179; Gould ,'. Norfolk Lead Co .• 9 Cush. 346; 1860. 
1884, State v. Fitzgerald. 63 Ia. 271, 19 N. W. Corey v. Jones, 15 Gray 544; 1867, Wood~ 
202; 1881. Small v. R. Co .• 55 Ia. 582. 592. 8 v. Keyes. 14 All. 236; but a paring process 
N. W. 4ai; 11'90. State v. O'Brien, 81 Ia. 88, has since been begun, usefully modifying the 
90. 46 N. W. 752 (substance sufficient; but rule: 1879. Costigan v. Lunt. 127 Mass. 354 
it must include the cross-examination); St. (" the language must be given . substantially 
11<98. c. 9. § 1. Suppl. 1902. § 245a. Camp. C. and in nil m3terial particulars,' but not neces-
§ 7291 (transcript of the shorthand notes of sarily with absolute verbal identity"); 1908, 
a court reporter must be certifil'd to contain McGivern v. Steele. 197 Mass. 164, 83 N. E. 
"the whole of the shorthand notes of the evi- 405; 1910. Jaquith v. Morrill, 204 Mass. 181. 
denee of such witness," " butthe party offering 90 N. E. 556 (Costigan t·. Lunt approved and 
the same shall not be compelled to offer the applied); 1911. Com. r. Shooshanian, 210 
whole of such transcript"); H103. Connell r. Mass. 123. 96 N. E. 70 (the witness may state 
Connell, 119 Ia. 602.9:3 X. W. 582 (under St. such part as he remembers, if the needed 
1898. e. 9, the shorthand transcript must remainder is stated by others) ; 
contain the "whole of the evidence of such Michi{}an: 1870, Burson v. Huntington, 21 
witness ") ; Mich. 429; 1873. Fisher v. Kyle, 27 id. 455; 
Kansas: 1874, Gannon v. Stevens, 13 Kan. MMsOUri: 1865. Jaccard v. Anderson, 37 Mo. 
460; 1885. Solomon R. Co. v. Jones, 34 Kan. 94; 1867, Morris v. Hammerle. 40 Mo. 489, 
461. 8 Pac. 730; 1904. State v. Harmon. 70 496; 1877. State v. Able. 65 Mo. 357, 371 (sub
Kan. 476, 78 Pac. 805 (substance sullices; stance, but not merely effect, reeeh'able; 
preceding cases not cited, though cases from good inst:>ne~ of the mode of applying the 
seven other jurisdictions are cited); but a principle); 1&.7, Scoville v. R. Co., 94 Mo. 
stricter rule is laid down in Kan. St. 1905. 84. 87. 6 S. W. 654 ("substantially the same," 
e. 494, § I, Gen. St. 1915. § 3003. making a though not all nor in the \'ery language, luf
court stenographer's transcript of "all the fices) ; 
e\·idence of any witness," admissible; ciVed Nebr~ka: 1896, Twohig ,. Leamer, 48 Nebr. 
more fully ante, § 1669: 247. 67 N. W. 152; 
Kentucky: 1856. Thompson v. Blackwell, 17 NC1D Hamp~hire: 1846. Tibbets v. Fland'!rs, 
B. Monr. 609. 623 (" substance of all that was 18 N. H. 284, 292 (excluded, where not reciting 
sworn," sufficient); 1882, Bush v. Com., 80 .. the substance of the whole of his testimony") ; 
K~·. 247; 1851. Young r. Dearborn, 22 id. 372 (the 
Maine: 1855. Emery v. Fowler. 39 Me. 326, "substance" is sufficient; quoted ~!Jpra); 
332; 1864. Lime Rock Bank v. Hewett. 52 Me. New Jersell: 1843, Sloan v. Somers. 20 N. J. L. 
631. 5a4; 1906, State v. Herlihy. 102 Me. 310, 66,67 (testimony as to "substantially what he 
66 At\. 643 (" it is suffident to prove the sub- thcn stated," apparently held sufficient; but 
stance of the whole testimony") ; here certain notes supplied the words also) ; 
Maruland: 1821, Bowie ~. O'Neale, 6 II. de J. New York: There has here been a proerell 
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By many Courts a distinction was once taken between the "substance" 
and the "effect" or "legal effect" of the testimony as heard, the former being 

from strictness to liberality: 1806, Jackson v. 
Bailey, 2 Johns. 17. 20 ("what such witness 
had formerly sworn." receivcd; Livingston, J., 
diss.. because the testimony cannot be suffi
ciently recollected); 1826. Wilbur v. Selden, 
C. Cow. 162. 165 ("the words of the witness 
must be given, not what is supposed to be the 
Bubstance of his testimony"); 1836. Clark v. 
Vorce, 15 Wend. 193, 195 (ovcr-strictness 
discountenanced; a witness admitted .. who 
"ould not pretend to give his precise words." 
but "intended to take down the words" and 
had taken" very full and particular minutes") ; 
1852. Huff v. Bennett. 6 N. Y. 337 (minutes 
which" were pretty full," but" he would not 
Bay that they contained the testimony of S. 
accurately." excluded) ; 1863. Martin v. 
Cope, 3 Abb. App. C. 182. 192 (minutes con
taining .. not substantially the meaning. but 
substantially the language of the witness." 
received); 1867, McIntyre v. R. Co .• 37 N. Y. 
287,291 (minutes containing the "substance," 
admitted. though they had not "the whole 
language of the witness. nor the whole of his 
testimony"); 1882. Trimmer v. Trimmer. 90 
N. Y. 676 (one who remembered "the general 
topics to which B. testified and the subject of 
some of the evidence." allowed to give "the 
substance" of that evidence) ; 
N orlh Carolina: 1832, Ballenger v. Barnes. 
:i Dev. 4flO. 465 (the substance is sufficient, 
but not merely the effect); 1836. Ingram v. 
Watkins. 1 Dev. & B. 442. 444 (where the tes
timony is offered in chief. the whole must be 
given; but where offered only to show a self
('ontradiction as impeaching, only .. all that 
the impeached witness said in relation to the 
matter in which the repugnancy is alleged") ; 
1848, Edwards v. Sullimn. 8 Ired. 302. 304 
(preceding case approved); IS51;. Jones r. 
Ward, :3 .Jones L. 24. 26 (approving Ballenger 
r. Barnes); IS75. Buie 11. Carver. 73 N. C. 264 
(the witness had not heard all that the other 
had said; excluded); 1900. State v. McLaugh
lin. 12G N. C. 1080. 35 S. E. 1037 (that the 
former testimony" was substantially the same" 
as the present. excluded. in impeaching a wit
nl'-"s; details must be specified) ; 
Ohio: 1848, Wagers v. Dickey. 17 Oh. 439. 
440; 1856, Summons v. State. 5 Oh. St. 325. 
352 (quoted supra: practically repudiating 
Bliss v. Long. Wright 351) ; 
Pennal/lvania: 1823. Cornell 11. Green. 10 
S. & R. 16 (practically repudiating Lightner v. 
Wike, 4 S. & R. 203); 1824, Wolf 11. Wyeth. 
11 S. & R. 149; 1824, Watson v. Gilday, 11 S. 
& R. 337, 342 (but the croea-examination must 
be included); 1825, Smith 11. Lowe. 12 S. & R. 
34; 1828. Chess v. Chess. 17 S. & R. 409. 411; 
1843. Moore v. Pearson. 6 W. & S. 53; 1845. 
Gould 11. Crawford, 2 Pa. St. 85. 90; !864, 
Philadelphia & R. R. Co. v. Spearen, 47 Pa. St. 

300, 306 (though a witness took only su~h part 
of a cross-examination as was material, it 
was received as sufficient); 1873, Brown ~. 
Com., 73 Pa. 326; 1881, Hepler v. Hank. 97 
Pa. 420, 424 (" He may state in his own 
language the facts as detailed by that witness, 
as they were impressed on his mind at the time. 
. . . All that is required is that the recollec
tion of the witness be reasonably clear as to 
the fact testified to, and how, if at all, such 
test.im<Jny was affected by the cross-examina
tion ") ; 
South Carolina: 1888, State 11. Jones, 29 S. C. 
201, 229, 7 S. E. 296 ; 
Tennessee: 1850, Kendrick 11. State, 10 
Humph. 479, 488 (substance sufficient, pro
vided the whole, including the cross-examina
tion, is given); 1871. Planters' Bank v. Massey, 
2 Heisk. 360. 367 (substance on the particular 
subject, sufficient); 1871, Kinnard v. Willmore. 
2 Heisk. 619. 621 (the witness could not remem
ber what M. had sworn at a former trial where 
he was present, but was sure that, whate\'er 
it was, it was the same as at another trial; 
excluded. as having no real memory); 187~!, 
Wade v. State. 7 Baxt. 80 (substance suffi
cient; that different accounts differ in detail 
is immaterial); 1898. Weeks v. McNulty. 
101 Tenn. 495. 48 S. W. 809 (whole of former 
testimony. so far as relevant. admissible); 
Texas: 1866. Thurmond I). Trammell. 28 Tex. 
371. 382; 1882. Parks v. Caudle. 58 Tex. 220; 
189:i. Bennett v. State. 32 Tex. Cr. 216. 219. 
22 S. W. 687 (substance of the particular sub
ject only is sufficient) ; 
Vermont: 1845. State v. Hooker. 17 Vt. 670 
(any quantity of recollection sufficient); 1849. 
Marsh II. Jones. 21 Vt. 378. 380 (the substance 
in the very words of the deceased. required; 
.. this is the rule required in proving the words 
spoken in slander. libel. and on indictments 
for perjury; a'nd substantially the same rule 
is required" for parties' admissions); 1851. 
Williams v. Ward. 23 Vt. 369. 376 (the witness 
could not recollect the deceased's cross-exalll
ination, but thought he should have recollected 
had it altered the testimony in chief; held 
sufficient); 1852. Downer 1'. Rowell, 24 Vt. 
343. 346 (like Marsh 11. Jones); 1867, Whit
cher v. Morey. 39 Vt. 470; 1873, Earl v. 
Tupper, 45 Vt. 284; 
Viruinia: 1827. Caton v. Lenox. 5 Rand. 31. 
39 (enough to give "the matter substan
tially") ; 
Wiscoll3in: 1892, Jackson v. State. 81 Wis. 
127. 132. 51 N. W. 89 ("substantially cor
rect." sufficient); 
WI/omino: 1903. Foley 11. State, 11 Wyo. 464. 
72 Pac. 627 (the substance of the whole of 
what related to the subject must be given). 

Compare also the cases cited anle, § 1045. 
n. 3 (witness' self-contradictions). 
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received, the latter rejected. The distinction seems to have originated in the 
following passage: 

1856, BARTLEY, C. J., in SU7lt77!On8 v. State, 5 Oh. St. 325, 351: "There is a distinction, 
however, between narrating the statements made by the deceased witness and giving the 
effect of his testimony. This distinction may be illustrated thus: If a "itness state that 
A, as a v.itness on a former trial, proved the execution of a v.Titten instrwnent by B, that 
would be giving the effect, which is nothing else than the result or conclusion produced 
by A's testimony. But if the witness states that A testified that he had often seen B VrTite. 
that he was acquainted with his handwriting, and that the name subscribed to the in
strument of writing exhibited was B's signature, that would be giving the substance of 
A's testimony, though it might not be in the exact words." 

It is true enough that by the Opinion rule the witness should perhaps be 
forbidden to give the merely legal effect of the testimony, as illustrated in 
the above passage, provided at least that he can remember the further 
details from which he drew his inference. But the terms "substance" and 
" effect" are ill calculated to convey any tangible distinction to the mind of 
the witness, and their use tends to degenerate into an unprofitable quibble. 
It would be simple enough to leave the application of the principle entirely 
in the hands of the trial judge, who will see that the witness searches his 
memory for as precise an account as he can give. i 

But it is proper enough, in applying the principle of Entirety of Parts 
(post, § 2099), to discriminate to this extent, that when the former tes
timony is used not as that of an 1~ndependent witness (ante, § 1373) but 
merely as containing a self-contradictory statement by the same witness 
on the stand (ante, § 1032), or as containing a party's admwsi01l (ante, 
§§ 1048, 1075), it suffices to put in only the part containing the self
contradiction 6 or the admission.7 

~ Another distinction, occasionally drawn, Bubject in question, sufficient); 1892, Maxted 
is between the "sub~tance of the worlk" and e. Fowler, 94 Mich. 111. 53 N. W. 921 (e\'en 
the "substance of the testimony"; but this is for a written report of the testimony; compare 
a futile one and comes fairly within the defi- Lightfoot v. People, cited post, § 2103, for a 
nition of a quibble; it is merely another way of deposition); 1902. Zibbell v. Grand Rapids, 
telling the witness that he must give the tcsti- 129 Mich. 659. 89 N. W. 563; 1903, Mack-
monyas nearly as he can in the original words. masters v. State, 83 Miss. I, 35 So. 302 

Still another discrimination, lacking any (accused's testimony); 1836, Ingram v. Wat-
virtue, but sometimes met with. is that the kins, 1 Dev. &: B. N. C. 442, 444 (cited in note 
substance suffices for former testimony, when 4, Itupra); 1848, Edwards v. Sullivan, 8 Ired. 
used in contradiction (ante, § 1032). but not N. C. 304; 1883, Rounds v. State, 57 Wis. 48, 14 
when used as independent tutimony (ante. N. W. 865 (defendant's preliminary examina-
§ 1373): 1852, Gould v. Lead Co .• 9 Cush. tion); 1896,Emeryv.State,92Wis.14.6,65N. W. 
Mass. 338, 347; 1867, Day v. Stickney, 14 848 (parts of testimony before the coroner). 
All. Mass. 260 (distinguishing the asking of 7 En{}. 1803, Collett v. Lord Keith, 4 Esp. 
BUch a question merely by way of fair notice 212 (the defendant's testimony at a former 
to the witness before proving the contradic- trial, admitted, though the judge had there 
tion; the Massachusetts rule not requiring told him, at a certain point, "he need not 
this under the rule of §§ 1025, 1029 ante). indicate his conduct by giving reasons; the 

G Can. 1873, Bryson v. Hamilton. N. Br.. whole world would agree with him," and the 
Stevens Dig. 1880, p. 619; U. S. 1871. Pound \\;tness had refrained; this circumstance 
v. State, 43 Ga. 130; 1891, Burnett v. State. held merely to be "matter of obsen'ation to 
87 Ga. 622, 13 S. E. 552; 1893, State v. Sortor. make to the jury "); U. S. 1902, Southern L. 
52 Ga. 531, 540, 34 Pac. 1036 (defendant's &: T. Co. v. Benbow, 131 N. C. 413, 42 S. E. 
preliminary ezamination; all that bears on 896 (former testimony as admissions; l'lIltirety 
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Where the former testimony is offered in the shape of a written report or of 
a deZ)osition, it is no longer offered as an oral utterance but as a -writing, and 
is amenable to a somewhat different principle, later dealt with (post, § 2103). 

Distinguish, of course, the question, under the Hearsay rule, whether 
a judge's note or a magistrate's or slenographer'~' written report of testimony is 
admissible to prove what was said (ante, §§ 1666, 1667, 1669), and also the 
question, under the same rule, whether a bill of exceptions is receivable for the 
same purpose (ante, § 1668); the exclusion of the latter by some Courts is 
partly based on the incompleteness of the testimony set forth in such a bill, 
1'. e. the present principle is given a certain effect in reaching that result. Dis
tinguish also the question, under the principle of Preference, whether a magis
trate',,! report of testimony is preferred to a witness speaking from memory 
only (ante, §§ 1329, 1330) and whether such a report is conclusive as to the 
tenor of the testimony (ante, § 1349). 

§ 2099. (b) Entirety of Parts: General principle, as applied to Admjs l3ions, 
Conversations, Slanders, FOl'lner Testimony, and the like. It has been already 
noted (ante, § 2095, par. 2) that the idea of Completeness involves, not merely 
Verbal Precision, but Entirety of Parts. The second branch of inquiry there
fore is, how far the principle of Completeness requires the offering at the same 
time of all the parts of an oralllite'fanCe, as a condition of oiTering any part of -it. 
This inquir;\' conceives of an utterance as composed, not simpl~' of consecuth'e 
words, but of clauses and sentences, forming connected parts of a single effort 
to express a general thought having various details. It is understood on all 
hands that the opponent may in any event afterwards put in the remainder 
(post, § 2103); but the question here is, whether the proponent must in the 
first instance put in all the parts, or may merely select that part which ser\'es 
his purpose. 

On this point, there is a singular lack of judicial authority. While work
ing out in fair detail the application of the principle of Entirety to written 
utterances (post, §§ 2102 fr.), the Courts have almost ignored its development 
in application to oral utterances. We are relegated for information to the 
general spirit pervading their treatment of other aspects of the principle, 
and are obliged to depend upon an implied rather than an expressed rule. 

These general indications are of three sorts. In the first place, the existence 
of copious rulings allowing the opponent afterwards to put in the remainder 
of the utterence (post, § 2115), and the absence of rulings requiring the pro
ponent to put in the whole at first, indicate that there is no general and 
accepted principle or practice making the latter requirement. In the next 
place, however, the language judicially used in applying the rule of Verbal 
Precision requiring the" substance" to be offered (ante, § 2097) suggests that 
this" substance," though not reproducing the precise words, should at least 
not required; compare the second ruling in witness was unable to give the e\'Oss-exami
this case, cited post, § 2099, n. 1); 1868, John- nation, unless the opponent had no opportu
son t'. Powers. 40 Vt. 611, 612 (examination nity to show that the cross-examination 
in chief of :m opponent suffices, where the qualified the direct). 
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represent the tenor of the utterance as a whole, and not mere fragments of 
it. In the third place, the single case in which Entirety of Parts is clearl~' 
required, namely, testimony at a former trial (infra, par. 4) appears to be 
treated judicially as exceptional. So far, then, as judicial indi(:ations have 
gone, it may be said that there is no general rule requiring the proponent to 
put in the whole of an oral utterance (either the whole as it was in fact uttered 
or the whole of what a specific witness heard), but that in exceptional instances 
some sueh a requirement would be made. 

The following passages will illustrate both this general tendency and also 
the absence of a positive rule: 

1888, Purnell Commission's Proceeding.~, 1st, 4th, 6th. ith, 830, days. Times' Rep. pt. 1. 
p. 236, pt. 2, pp. 28, 104, 109; pt. 23, p. 60; the Land League and its leaders Were charged 
with encouraging outrage and crime, and numerous speeches were offered to prove this; 
repeated discussions took place, during the trial, as to the fair and proper way of using the 
passages relied upon; in the Attorney-General's opening, the fo\lO\\;ng statements were 
made; the At/oriley-General: "I have not got the whole of the spceches; I have only reports. 
:\. man ma~' speak for two hours, but I may have only a few lines of his speech." President 
HANNEN: "If you have not got the whoie of them, it will be open to Sir Charles Russell 
to correct you by referring to such reports as do exist; but what you do use [in your oprn
ing address] ~'ou will put in the whole of it [in evidence later]." The Attorlley-General: 
"Without exception, the whole extract at my command of every speech I read shall he 
put in." Then at a later dll~', when eertain speeches were put in e\;dence by Sir /l. Ja11le.~ 
from constahles' notes, :'.11'. lIealy h:n;ng claimed that "the proper course is to read the 
entire speech." President HA.."NEN said: "It is not necessary for you, Sir Henry, to read 
the whole speech, bat onl~' those portions on which you rely. • . . The onl~' regular course 
is this (and whatever it leads to, it must be followed): You, Sir Henry, will call attention 
to what you consider the material parts of the speech, and Sir C. Russell can on cross
examination refer to other portions which he may consider, and. if nCf'CSsary, the cross
examination can be postponed until he has had an opportunity of seeing the full speeches." 
Shortly afterwards, the counsel for the Times proposed an arrangement by which copies 
of all the reports of speeches were to be prepared and underlined and furnished to all par
ties for convenient reference, when Mr. Ilealy inquired: "Some of the speeches made 
would cover two or three coiumns if taken verbatim, but they have been condensed [in the 
constables' notes] into three or four sentences. 'Yhat is the intention \\;th regard to them?" 
Sir II. James: "We can only present the short report in those cases, because that is all we 
have got." On a still later occasion. Mr. Reid, the counsel for 1\11'. O'Brien, read passages 
from his speeches showing his opposition to criminal methods, and was interrupted by the 
Attorney-General: "You have omitted a passage which precedes that." Mr. Reid: HI 
thought the rule was that what you \\;shec! to read should be read subsequently." Attamey
General: "I was only suggesting that the course which has been pursued on every other 
occasion by Sir Charles Hussell and yourself should be pursued now." President HANNEN 
(to 1\11'. Reir!): "This question arose before, and there was great complaint on your part 
that the Attorney-General did not read all, and then you read, or Sir C. Russell read some
thing. But I have laid down the rule that, unless you can come to a compromise, the true rule 
is for you to read what you attach importance to and for the other side to do the same." 

In order to ascertain the propriety of any exceptions to the rule, it ma~' be 
noted that three general considerations affect here the policy of requiring 
the whole of an oral utterance. In the first place, oral utterances are not 
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marked off as distinct wholes in the way that written utterances are. It is 
simple enough to see that one letter or one deed ends at the signatures, and 
that the piece of paper is an entirety by itself. So one account in a ledger, or 
the judicial record of a single cause, plainly constituhj a connected series of 
written utterances having an entirety and a distinct existence of its own. 
But oral utterances can usually not be given any such separate unity of 
character; nor can it be told whether a later utterance will concern the 
prior one; and the process of discovering in advance such unity as may here 
and there exist would result, on the whole, in innumerable subtle discrimi
nations and tedious investigations, with rarely any profit to correspond. In 
the second place, oral utterances (even assuming that some entirety could be 
predicated of them) are often or usually so delivered that no one witness could 
testify to the entire utterance on the subject in question. This witness may 
have heard a definite portion, and yet the speaker may ha\'e delivered a quali
f~'ing remainder after the departure or during the inattention of the partic
ular hearer. ~Iore commonly still, and most important of all, the hearer will 
have rememhered only that portion in which he was interested or in which 
he heard what he wished to hear; the remainder he has made no effort to 
remember. If, then, any requirement of entirety existed, that witness would 
perhaps seldom be found who could honestly awr that he heard and remem
bered all the parts of the entire utterance, In the third place, the opponent 
himself, in many or most instances, has it in his own power to remedy any 
defects in the proponent's proof of parts of utterances, by bringing forward, 
at his stage of the proof, the remaining parts, if any, which qualify the others. 
This consideration, so fur as it goes, reduces to a minimum the need for any 
requirement that the proponent should prove the whole in the first instance. 

Keeping in mind, then, the relative force of thesc three considerations, and 
applying them to the most common kinds of oral utterances which come to 
be proved in litigation, it may be suggested that the following rules would 
adequately meet the needs of proof in the present respect: 

(1) For a party's admission.'J and conversations im'olving admissions, for 
a witness' selj-colltra(iictions at a prior time, and for oral words charged as 
seditioll,y or defamatory, the proponent need prove in the first instance that 
part only which serves his purpose; 1 and this would mean not only that 

§ 2099. I Can. 1916, Huck v. Canadian pro·German utterancl?s"); Fla. 1903. 8yl. 
Pacific R. Co., 29 D. L. R. 571, Alta. (per- vester v. State. 46 Fla. 166. 35 So. 142; La. 
sonal injury; a report of defendant's eml>loyeo l!l06, State r. Freddy, 117 La. 121, 41 So. 
having been introduced by the plaintiff us 436 (conversation only partly heard, admit-
containing admissions, held that the jury were ted); N. C. 1876, Davis ~. Smith, 75 N. C. 
not as matter of law required to accept lind 115 (witness ealled by the partil?s to answer 
believe the whole. including exculplltory a Question, II110wed to give what fragments he 
parts); U. S.: Fed. 1920. ~chof'erg v. U. S.. heard of their conversation); 1883. State 1'. 

6th C. C. A .• 264 Fed. I, !. (s~li.ti'JIls anti·war Lawhorn. 88 N. C. 634. 637; and cases eited 
utterances; report of sroiti'J\Is part.. of anlf. § 20!l7, note I, § 2098. notes 6,7. 
speeches at meetings. fLdrnitted. the listener The following rulings require the whole of 
having omitted the remarks on other subj<lcts. an admis.ion: Ga. 1853, Brown v. Upton, 
but hadng taken notes of .. all conversation 12 Ga. 505. 507; La. 1828, Quick v. Johnson, 
of defendant;! which bore on their supposed 6 Mart. N. s. 532; .MasB. 1849. O'Brien t'. 
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the whole utterance nced not be proved, but not even all that the witness 
heard. 

(2) For contracts and other oral utterances having in themselves a legal 
effect .. notices, demands, orders to an agent, and the like all material 
parts should be offered at once, subject to exceptions in the circumstances of 
each case.2 

(3) For dying declaratio1ls and other oral utterances admissible under 
exceptions to the Hearsay rule, since the above considerations usually con
flict in result, no general rule can fairly be laid down.3 

(4) For testimony at a former trial, the first consideration above noted is 
lacking, since the cross-examination often results in decided modifications 
of the direct examination. Nevertheless, many topics arc often dealt with -
in a single testimon.v, so that what is needed is only the part dealing with 
that particular topic, on both the direct and the cross-examination. The 
second and third considerations abo\'e also are often lacking. Accordingly, 
the fair rule, and the cne generally applied judicially, is to require the wit
ness to be able to state all the material parts of the testimony on that topic, both 
in direct and in cross-examination:' 

§ 2100. Same: Application to Accused's Confessions. (5) For an accused's 
confessions, the second and third considerations above point to the same 
result as in ordinary admissions; yet the first is not of such force, since a 
confession in the stricter sense (ante, § 821) is usually a distinct connected 
statement. As a practical compromise, then, the rule might well be that 
the witness should state the material parts of all that he heard; but no more 
should be required. The precise judicial rule, however, is not entirely clear: 

(a) In the first place, it is generally conceded that the whole of the utter-

Cheney. 5 Cush. 148, 152 (admission as to a 
bond; .. the admission in full" must be taken; 
bere, however, a judicial admission was con
cerned); N. C. 1904. Southern L. & T. Co. 11. 

Benhow, 135 N. C. 303, 47 S. E. 435 (memo
randum of admissions in a conversation, not 
containing the exact words nor the entire sub
stance. but only the effect of isolated parts. 
excluded; the opinion confuses the principles 
involved, and while citing ino:.ppropriate 
cases on fOl'lIler testimony, fails ".0 cite either 
the:-;. C. cases supra, or that cited ante, § 2097, 
n. I, or even the prior ruling on the similar 
point at the former trial of the same case, 
cited ante, § 2098, n. 7). 

In the Philippines and Porto Rico the 
following provisions, taken from Spanish law. 
apply; P. R. Re\·. St. & C. 1911. § 4302 
(" Entries, registries, and pdvate papers shall 
be evidenc-e against the pc-rson who has writ
ten thl'm only in all that may appear clearly 
stated; hut a person who wishes to make use 
thpreof is bound to accept them also in the 
purt prejudicial to him "); § 4307 ("The 
confession Ii. p. admission) can not he par
tially used against him who makes it unless 

it should refer to different facts. or when a 
part of the confession is proven by other 
means, or when, in any particular it should be 
contrary to nature or law"); Philippine I sl. 
Ch·. C. §§ 1228, 1233 (like P. R. Rev. St. 
& C. §§ 4302, 4307). 

Compare the cases cited ante, § 2097. 
The subject of proof of oral utterances 

evidenced by notes or a written report sworn 
to is apt to be confused "ith the proof of a 
writing admissible for its own sake (post, 
§§ 2103-2111). 

2 1877, Flood r. Mitchell, 6S N. Y. 507. 
511 (memorandum of nn oral agreement. omit
ting "two artielcs"; not admitted, because 
.. it was not an accurate statement of the con
versation and agreement "). 

• For dyiTIO declarations, the cases arc col
lected ante, § 1448. 

4 The cases to thi.~ effect have been for 
convenience placed ante, § 2098; it is diffi
cult to separate the rulings upon that topic 
and this. 

For written reports or depolitioM, see POst, 
t 2103. 
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ance is not required if it was not heard, but only 80 much as was heard and is 
remembered.! 

(b) In the next place, the circumstance that thcre were at another time 
separate utterances, touching the same subject, but not otherwise connet:!ted, 
does not exclude the one utterance offered.2 

(c) In the third place, for the remaining case an entire utterance, wholly 
heard the precise rule of law is obscure. It is commonly said that the 
whole of the confession or admission must be taken together; but this obviously 
leaves unsettled whether it is meant that the prosecution must put it all in at 
first, or merely that the accused may call for or offer the remainder (post, 
§ 2115), on cross-examination or otherwise, two very different meanings 
in practical effect.3 The following elassical passages illustrate the usual 
ob'>cure tenor of judicial utterances on this point: 

§ 2100. 1 Alabama: 1849, Drake ». State, 
110 Ala. 9, 20 So. 450 (defendant's thr('ats); 
Caillontia: lS95, People v. Daniels, 105 
Cal. 262, 38 PIlC. 720; 1898, People v. Dice, 
120 Cal. 18!!, 52 Pac. 477 (murder; substance 
of threats, though only a part of the whole 
conversation, sufficient); 1910, People v. 
Luis, 158 Cal. 285, 110 Pac. 580 (admitted, 
where he heard all and rcmembers the sub
stanco); Delaware: 1917, Lowber v. State, 6 
Boyce Del. 353, 100 Atl. 322 (rape under age; 
whole of defendant's convrrsation, admitted) ; 
Florida: 1896, Thalheim v. State, 38 Fla. 169, 
20 So. !l38; 1916, ~lorey v. State, 72 Fla. 45, 
72 So. 490 (murder; exculpatory statements 
of defendant, made on the same subject and 
Ilt the same time as inculpatory ones already 
evidenced, admitted; following Thalheim 1>. 

State, supra); Georoia: 1872, Westmoreland 
v. State, 45 Ga. 225, 279; 1890, Woolfolk v. 
State, 85 Ga. 69, 99, 11 S. E. 814; lilino1s: 
1893, Jamison v. People, 145 Ill. 357, 378, 34 
N. E. 486; Iou'a: 1855, Mays v. Deaver, 1 
Ia. 216, 222 ("That he did not hear all, would 
go to the effect of the testimony, and not to 
its admissibility"); 1863, State 1>. Elliott, 15 
la. 72, 74 (conversation overheard in jail; the 
part heard may be received); 1880, State v. 
Moelchen, 53 In. 310, 314, 5 N. W. 186 (3. 
witness to a quarrel in 11 foreign langUage, who 
understood only one word used, "knife," 
admitted); Kentucky: 1904, Green 1>. Com.,
Ky. ,83 S. W. 638 (here the substance is 
required); Louisiana: 1895, Stilte v. Vallery, 
47 La. An. 182, 16 So. 745; 1897, State v. 
Daniel, 49 La. An. 954, 22 So. 4i5 (part of an 
altercation between dcceused and defendant, 
received); 1900, State 1>. Spillers, 105 La. 163, 
29 So. 480; 1904, State v. Gianfala, 113 La. 
463, 37 So. 30 (" in the main, all tbat was said 
suffices); 111 ontana: 1906, State 1>. Lu Sing, 34 
Mont. 31, 85 Pal'. 521 (confession of a ChineJe, 
tlpeuking broken English, and understood in 
part only, admitted; the above rule confinned) ; 
1009, State ». Berberick, 38 Mont. 423, 100 
i!uC'. 209 (~ubstance of a confession, admitted) ; 

North Carolina: 1897, State v. Rob~rtson, 121 
N. C. 551, 28 S. E. 59, semble: Oklahoma: 
1918, Oklahoma State Bank 1>. B\\zZlud,
Okl. ,175 Pac. 750; Philippine lsi. 1911, 
U. S. v. Ga~'arlun, 18 P. I. 510; South Caro
lina: 1832, State v. Covington, 2 Bail. 569, 
570 ("That which is beard may be given in 
evidence, but that which is not heard cannot, 
from necessity"); 1856, State 1>. Gossett, \I 
Rich L. 428, 436; Texas: 1922, Parker 1>. 

State, Tex. Cr. ,238 S. W. 943; Vermont: 
1911, State v. Averill, 85 Vt. 115, 81 At!. 461; 
Viroinia: 1858, Shifflet's Case, 14 Gratt. 652, 
657 (testimony of one who did not hear tho 
whole of a confession, received). 

Contra: 1870, People 1>. Gclabert, 39 Cal. 663 
("The alleged confession was purtiy in Spanish 
and partly in broken English, and the witness 
stated that he did not understand alI that the 
prisoner suidin Spanish"; excluded); 1874, State 
1>. Gilcrease, 26 La. An. 622 (no precedent cited). 

There might be an exception where the 
utterance was palpably incomplete with ref
erence to the accused's intended utterance,
as where an external interruption cuts off his 
statement before he has voluntarily stopped: 
186:>, William v. State, 39 Ala. 532 (slave'S 
confession, stopped at a certain ;loin! by hi~ 
master's command, excluded ontirely). 

Compare the similar nile for dying dec
larations, antc, § 1448. 

~ 1872, Com. v. Pitsinger, 110 l\Iass. 101; 
1899, Com. 1>. Chance, 174 Mass. 245, 54 N. E. 
551 (certain conversations of defendant, held 
not conat!eted); 1910, People v. Giro, 197 N. Y. 
152, 90 N. E. 432; 1847, State 1>. Cowan, 7 
Ired. N. C. 239, 242 (the witness had overh.eard 
a conversation between two prisoners in jail, 
but not the conversation thnt they had at 
other times; held, Bufficient to etate all that 
was said by them 011 the one occasion, and, 
semble, merely on the one suhject in contro
versy); 1856, State 1>. Gossett, 9 Rich L. S. C. 
437; 1854, Jones c. State, 13 Tex. 168, 177. 

a In an occasional decision a rule is >lOme
times enforced that the whole must be pre .. 
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1696, R. v. Paine, 51\1od. 163; seditious libel; the defendant had confessed "that he 
wrotc the libel, but that he did neither compose or publish it, but only delivcred it, instead 
of another paper, to B."; Per Curiam: "As to the first point, [whether he was the author 
and composer of the libel,) there was no proof that he Was the composer of it, or that he 
~TOte it.. but by his own confession before the mayor. Now if such confession shall be 

sented in the first instance; but it cannot be 
said that this is in general the implied mcaning. 
It is only possible to note this univcrsally 
acceptcd, hut inronclusivc phruse, that .. the 
whole of the confession must be taken to
gether" : 

ENGLAND: 1827. R. ~. Jones, 2 C. & P. 029 
(the defendant had confessed that shc cut the 
child's thrill!, but had also said that it was 
stillborn; Bosanquet, Serjt.: "Therc is no 
doubt that if a prosecutor uses the declaration 
of 8 prisoner, hc must take the whole of it 
together, and cannot select one part and leave 
another "); 1829, R. I). Higgins, 3 C. & P. 003 
(larceny; the prisoner's statement before the 
magistrate "was read as evidcnce on thc part 
of the prolllJcution"; in it he said that thc 
goods werc "honestly bought and paid for"; 
Park. J.: "If the prosecutor makes the pris
oner's declaration evidence, it then becomes 
evidencp. for the prisoner, as well as against 
him; but still, like all evidence given in any 
case, it is for you to say whether you really 
believe it "); 1.'330, R. I). Steptoe, 4 C. & P. 397 
(oral statement; Park, J., "You Ilre to take 
what he !lays altogether; you arc not bound 
to take the exculpatory part as tme, merely 
because it is given in evidence ") ; 1910, 
Stene's Case, 0 Cr. App. 89. 90; 1911. Gray's 
Case, 6 Cr. App. 242. 

CANADA: 1916. R. v. Girvin. 34 D. L. n. 
344. Alta. (forgery; the accuscd's admissions 
must be considered as a wholc; careful eluci
dation per Beck. J.). 

UNITED STATES: AlII. 1845. Wilson r. Cal
vert. 8 Ala. 757; 1854. Eskridgc~. Statc. 25 Ala. 
33; 1855. Chambers v. State. 26 Ala. 59. oa: 
1858. Corbett I). State. 31 Ab. 329. 341; 1872. 
Parke I). State. 48 A1n. 266. 268; 1873. Burns 

• 1>. State. 49 Ala. 370. 374; 18i5. Eiland 1>. 

State. 52 Ala. 335; 1893. Webh v. State. 100 
Ab. 47. 51. 14 So. 865; Ark. 1883. Frazier 
t'. Statc. 42 Ark. 72; 1901. Williams 7:. State. 
Og Ark. 599.658. W. lOa; Cal. 1853. People ~. 
Nairs. 3 Ca\. 100: 1870. People~. Gelabert. 39 
Cal. 063; 1875. Pcople ~. Keith. 50 Ca\. 137; 
1904. Risdon I). Yates. 145 Cal. 210. 78 Pac. 
641 (the defendant's plea of guilty before a 
justicc having been introduced. the Court al
lowed the cntire statement made at thc timo 
by the defcndant to be used in explanation); 
Ga. 1857. Long 1>. Statc. 22 Ga. 40. 42; 1896. 
Myers I). State. 97 Ga. 76. 25 S. E. 252; Ill. 
1870. Comfort ~. People, 54 Ill. 404. 406; 
la. 1899. State v. Novak. 109 Ia. 717. 79 N. W. 
465; Ky. 1873. Derry v. Com .• 10 Bush 17; 
ltfCUl8. 1892. Com. v. Campbell. 155 Mass. 537. 
30 N. E. 72; 1892, Com. v. Trefcthcn. 157 

!\lass. 180. 197. 31 N. E. 961; 1893. Com. v. 
Russell. 160 Mass. 8. 10. 35 N. E. &l; Mich. 
1912. People t·. Bowen. 170 Mich. 129, 135 
N. W. 824 (the remainder may be introduccc1, 
even though it involved disclosing privileged 
communications with a \\;fe); }.[ia&. 1849. 
Coon~. State. 13 Sm. & M. 249; 1850. McCann 
v. State. 1:3 Sm. &: 1\1. 498 ; Mo. 18.'38. Bower v. 
State. :; Mo. a82; lSi·!. State ~. Carlisle. 57 
Mo. 100; 19(H. State v. Knowles. 185 :\10. 
141. 8:~ S. \Y. 1083; 1905, Stlltel). Merkel. 189 
Mo. a15. 87 S. W. 1186; 1900. State ~. Myers. 
11)8 1\10. 225. 94 S. W. 242 (for the prosecu
tion); N. C. 1870. State D. Worthington, 64 
N. C. 594. 595; TCIIII. 1824. Tipton ~. State, 
Peck 307. 314; Tex. 1871. Conner ~. State, 
34 Tex. 659. 661; 1920. Pickcns I). State. 81l 
Tex. Cr. App. 057. 218 S. W. 71>5 (applying 
the furthe;- dctail. adopted in this State, that 
where exculpato.y statements nre coupled 
with confessiollal statements and nrc intra
ducCli for the prosecution. the prosccution haR 
thc burden of dispro\;ng the exculpa tory parts) ; 
Vt. 1859. State v. Mahon. 32 Vt. 244; Va. 
1838. Brown's Case. 9 Leigh 033; Wia. 1869. 
Griswold tI. State. 24 Wis. 148; WYo. 1906. 
Clay v. State. 15 Wyo. 42. 86 Pac. 17. 

Supposing all to be required. it mllY of 
course he ~upplied by comhining thc testi
mony of two or morc U'itnesse.,: 1874. People 
I). Ah Wee', 48 Cal. 230 (here the deceased's 
remark in English wa.~ reportcd by one. and 
the defendant's answer in Chinese hy an
other person); 1875. People 11. Keith. 50 Cal. 
137. 139. 

In many of these Mllings. it is a fu\"orit(' 
cautionary addition that the exculpatory part 
nced not be belieced; the opinion in Tipton v. 
Statl'. Tenn .• gupra. perhaps best phrnsf.'S this; 
it i~ nC\'er denied. and citations in detail are 
unneressary. But obviously it is 1\ superflu
ous statement. No witness need bo believed 
(ante. § 2034); the jury lIlay always belicve as 
much or as little as they please of his testi· 
mony. Furthermore. the complementary and 
exculpatory part of the confession is put in. 
not as tcstimony. but merely 1\8 qUalif3';n~ 
thc effect of the confes.~inl1: portions; this is 
morc fully considered at large. post, § 211:3. 
Therc is bllt one instancc in which the tribunal 
must accept the qunlifying portions of a state
ment und givc cffect to them as true, and that 
is a pleadillg not travcrsed; because the other 
party has there admitted thc ~tatements in 
the pleading to be true; this principle is illus
trated 1'08t. § 2122. in the question whether 
an l'ntire answer in ehanccry is to be taken aa 
tn.:e. 
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taken lIS evidence to convict him, it is but justice and reason, and so allowed in the civil 
law. that his whole conCussion shall be evidence as well Cor as against him; and then there 
\ViII he no proof of a malicious and seditious publication of this paper, for he confessed 
that it was delivered by mistake." 

1 i16, Serjeant IlaU'ki1l,3, Pleas of the Crown, II, c. 46, § 40; .. It secms an established 
rule that, wherever a man's eonfession is made use of against him, it must all be taken 
together and not by parcels." 

1868, WILSON, J., in JOh1l801£ v. PoU'erll, 40 Vi. 611, 612: "The object of the party using 
such declarations or admissions against the party who made them is only to ascertain that 
which he conceded against himself; yet, unless the whole is received and considered. the 
true meaning and import of the part which is evidenC'e against him cannot be IIScertained. 
It is therefore a rule of evidence that the whole declaration or admission of the party made 
at one time shall be taken together; hut the jury arc at liberty to believe a portion and 
disbelieve the other, lIS they are all evidence." 

It may be suggested, however, that where the confession is presented in 
written. form as, in a magistrate's report of a preliminary examination -
the considerations affecting written documents should apply (post, § 210:3), 
and the whole need not be put in, because the writing is before the Court, 
and the accused may have the remainder read for himseIf.4 This, however, 
was apparently not the English practice; the whole was read for the pros-

• eeutlOn. 
(d) Since Confessions are not admissible against third persons (ante, 

§§ 1076, 1079). the names of other co-ind£ctees, mentioned in a confession used 
and read against the party making it, were by most English judges ordered 
to be omitted.s But by other judges the names were ordered read and the 
jury instructed lIot to use the confession against them.6 In Canada and the 
United States the latter practice is favored. i The statement need in theory 

• 1893. Webb tl. State. 100 Ala. 47. 52, 14 
So. 865 (entire confession need not be offered 
by the prosecution). Add here the cases 
cited ante. § 2098. notes 4. 6. 7, dealing with a 
defendant's examination before the magistrate. 

For the rule of preference that the magis
tratc'B writte'l report must be produced. see 
ante. § 1326. 

6 1830. Note by the Hcporters, 4 C. &: P. 225 
("The practice has been, in reading confessions, 
to omit the names of other accused parties, 
and. where they are used. to say 'another 
person,' 'a third penlOn,' etc .• where more then 
one other prisoner was named; and some judge. 
have even directed witnesses who came to 
prove verbal declarations to omit the names of 
those persons in like manner"). 

a 1830, R. v. Clewes. 4 C. &: P. 221. 224: 
R. II. Fletcher. 4 C. &: P. :150; R. v. Hearne. 
4 C. &: P. 215 (all per Littledalc, J.); compare 
R. tl. Walkley (1833), 6 C. & P. 175. 

7 CANADA: 1905, R. II. Martin, 9 Onto L. R. 
218 (the whole is read. but the judge instructs 
the jury .. not to pay the slightest attention 
to it except so far as it goes to affect such per
son" confessing). 

163 U. S. 662, 16 Sup. 1192; Ark. 1904. How
son v. State. 73 Ark. 146. 83 S. W. 933; Del. 
1904. State II. Drinte. 4 Del. 551, 51:! At!. 258; 
Ill. 1914. People II. Hotz. 261 Ill. 239. 103 N. 
E. 1007; 1916. People II. Duekminster. 274 
Ill. 435. 113 N. E. 713 (contra: parts affecting 
other persons on trial must be omitted if tbey 
can be omitted" without in any way weakening 
the confession as to the one wbo made it," 
but the opinion remains obscure. by applying 
the ruling only to involuntary. i. e. inad
missible confessions); Ky. 1908, Polson ". 
Com.. Ky. • 108 S. W. 844; La. 189a. 
State I). Donelson. 45 La. An. 744. 749, 12 So. 
922; 1896. State v. Thiboden.llx. 48 La. An. 
600, 19 So. 680; 1900. State I). Robinson. 52 
La. An. 616. 27 So. 124; 1901. State II. Sims. 
106 La. 453. 31 So. 71; Mass. 1896. Com. v. 
Bishop. 165 Mass. 148. 42 N. E. 560; 1913. 
Com. I). Domsky. 214 Mass. 313. 101 N. E. 377; 
HH9. Com. I). Tcregno. 234 Mass. 56. 124 
N. E. SS9 (murder); N. J. 1917. State 1l. Stan
ford. 90 N .• J. L. 724. 101 Atl. 53; 1921. Stattl 
1>. N cwmnn. 95 N. J. L. 280. 113 At!. 225 
(conspi·My. joint indictecs tried together); 
N. M. 1921. State II. McDaniels. N. M. • 

L"NITED S1'.\1'ES: Ped. 1896. U. S. v. Ball. 196 Pac. 146 (murder); N. Car. 1897. State II. 
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be only in the nature of an admission (ante, § 1048); yet practically, when 
it involves others, it ought to be a real confession (ante, § 821).8 

(r) Of course, the prosecution may desire here to invoke the rule (post, 
§ 2115) allowing the whole to be put in. This is usually the case where the 
confession contains a mention of an()ther crime committed by the accllsed. 
On the usual principles (ante, §§ 194, 300-3t3i), this additional crime would 
urdinarily not be provable for its own sake; J'et under the present principle 
and that of § 2115, post, the accused's allusion to it in his confession may and 
must be listened to if it is a part of the one entire statement confessing the 
crime charged at bar. 9 

B . DOCt;211~"'TS 

§ 2102. (a) Docllment produced in Court; must the whole be put in? 
When a document is produced in Court, the principle of Verbal Precision 
(ante, § 2095, par. 2) is of course usually satisfied, because the document itself 
contains all of its very words. The only question can be as to the applicability 
of the other principle, Entirety of Parts (anfe, § 2095, par. 2). Here, too, 
it would seem at first sight that the principle was amply satisfied, since the 
whole and every part of it is in fact produced in the document itself. Yet not 
every part may be desired to be put in evidence and read as such by the offeror 
at that time. Undoubtedly it maJ' be read later by the opponent (post, § 2113). 
But must the offeror read it then as a part of his evidence? 

In the majority of instances, perhaps, the decision of this question either 
way is of no real consequence, and the application of the rule becomes a mere 

Collins, 121 N. C. 667, 28 S. E. 520; Okl.1911, losity on this point: 1896, Gore 11. People, 162 
Ford v. State, 5 Oklo Cr. 240, 114 Pac. 273; Ill. 259, 266, 44 X E. 500 (murdl'r); 1905, 
S. Car. 1881, State 11. Workman, 15 S. C. 540, Wistrand 11. People, 218 Ill. 323, 75 N. E. 891 
545; 1881, State 11. Dodson, 16 S. C. 453, 460; (rape; the whole may be read, under proper 
Tex. 1908, Gibson 11. State, 53 Tex. Cr. App. 349, instructions); 1854, Lord 11. Moore, 37 Me. 208, 
110 S. W. 41; 1920, Sapp 11. State, 87 Tel:. Cr. 217 (civil action for arson; in the defendant's 
App. 606, 223 S. 'V. 459 (special discrimina- admissiolld, a part which mentioned another 
tions made by Morrow, J.); Utah: 1912, State similar net of his wus received us being inscp-
11. Romeo, 42 Utah 46, 128 Pac. 530; Vt.1895, umble from the whole); 1904, People 11. 

State 11. Cram, 67 Vt. G50, 32 At!. 502; 1896, Loomi8, 1 i8 N. Y. 400, iO N. E. 919 (a confcs-
State v. Fournier, 68 Vt. 262, 35 Atl. 178; sion of another crime, made at the same time 
Wash. 1905, State 11. Mann, 39 \Vash. 144, 81 as the confession of the crime charged, is not 
Pac. 561; 1912, State v. Beebe, G6 Wash. 463, admissible, unless the latter "neces.~arily rc-
120 Pac. 122 (contra, distinguishing State 11. lates to unother crime" or "is so essentially 
Mann in some way not en tirely clear). interwoven wi th eypry other part" of the 

8 1907, McCann 11. People, 226 Ill. 562, 80 9tatoment that the whole must be listened to) ; 
N. E. 1061 (here two jUdges dissented because 1908, People 11. Rogers, 192 N. Y. 331, 85 N. E. 
of this principle); 1897, State v. Green, 48 135 (murder; follo\\;ng People v. Loomis, 
S. C. 136,26 S. E. 234; 1897, State V. Mitchell, 3Ilpra); 1908, P(lOple v. Cahill, 193 N. Y. 232, 
49 S. C. 410,27 S. E. 424 (here the whole was 86 N. E. 38 (electoral perjury; three judges 
excluded, because it Was in no Bense a con- dissenting) ; 1904, State v. Knapp, 70 Oh. 
fession, but merely a. throwing of blame on the 380,71 N. E. 705 (wife-murder; defence, insan-
other defendant). . a written confession, recounting also the 

The principle upon which the confession can of four other women, held properly 
be mea auai7l8t a co-dcferv:larlt has been con- admitted, under cautionary instructions); 
sidered ante, § 1076; it is only on the supposi- 1907, Barnett V. State, 50 Tex. Cr. 538, 99 
tion that the confession cannot lawfully nff~ct S. W. 556 (burglary); 190G, State v. Dalton, 
the eo-defendant that the above question arises 43 Wash. 2i8, 86 Pac. 590 (murder at a burg-
as to omitting names. lary; a. confession mentioning forml'r crimes, 

v There is usually an unnecessary scrupu- admitted). 
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12102 RULES OF VERBAL COMPLETENESS [CHAP. LX..XI 

quibble, or a skirmish for a tactical position, involving the rule against im
peaching one's own witness (ante, § 909). But in a given case this may not 
be so, and the question must be answered on principle. Unfortunately, no 
generally accepted rule seems to have been established, as the following 
pnssages illustrate: 

1794, Eaton's Trial, 23 How. St. Tr. 1030, Mr. Gurney, for the defence: "I desire that 
the whole of the (alleged seditious) speech of Mr. Thelwall mny be read, a part only of 
which is included in the indietment." Mr. Fickling, for the prosecution: "You may read 
it as part of your evidence." Mr. a/lrlley: "I know 1 may; but 1 conceive 1 have a right 
to have it read as part of YOUI'S. Whenever a part of a paper i~ read in evidence by one 
party, the other party has a right to in~ist upon the whole being read at that time." 
Mr. Ill::cOI!D.:H: .. I think you [to Mr. Gurney! must read it as a part of your e\;dence, 
if you wish to have it read." 

1837, Messrs. Moody .{o Robinson, Note to 2 Mo. & Hob, 46: "It seems reasonable 
that, where a party produ('t's a document in eyidenc'C, he must be considered as producing 
the whole of the document; his opponent has therefore a right to refer to any part of 
it as already in proof. In other words, he may extract the remaining contents of the 
document (provided they be relevant to the subject-matter) and bring them before 
the jury, on the same princ'iple that he may by cross-examination extract from a ,,;t
ness all facts within that witness' memory, provided they be relevant to the subject
matter." 

18i5, Tilton v. Brecher, N. Y., Abbott's Rep. II, 2;0; Mr. Erorts (cross-examining); 
"Look at this arti('le, :\Ir. Tilton, • . . and say if it was written by you !Lnd published in 
your newspaper~" A ... Y cs, sir." :'olr. Shrarman: "It is an articlc entitled, ':\lr. Tilton's 
Rejoinder to :'IIr. Greeley.''' :\lr. Fullerton: "If we have the sermon, let us have the 
text." )lr. IJrach: .. I think it is the Mlle. sir, that where an answering It'tter is read, 
the letter to which it was a reply should be read also." Judge NEIL.';m.;: "That is the 
nile. Perhaps if (,OIlllscl will look at it they ccn judge whether it is material." Mr. Erort.,: 
"Your Honor, we understand exactly what the rule is. All that can be claimed by our 
learned friends is that it /{i\'es them the right to read any part of the paper to which it 
is a reply. if they sec fit. They cannot make us read it." Judge NEILSON: "I have had 
occasion to say that where one party puts a paper in they were at liberty to read a part of 
it. But it was decmed all put in hy them, and the othcr side could read any portion of it 
they thought proper." )Ir. Fulkrt{)n: "That does not present this case." Mr. Erort,,: 
.. How docs it fail to present this case? Supposing it is all in, are we obliged to read it 
all? ... I do not understand that we are obliged to read the whole article to get at the 
point which is important to us." Judge NEILSO:-;: "The whole must be deemed put in 
by you." Mr. Erart.y: "That may be." Judge NEILSON: "And you read sllch part as 
you now think proper, and they can afterwards call attention to other parts. I think 
that will answer." 

It would seem that the general tendency is to require the whole of a single 
document to be put in and treated as the {'vidence of the part~· desiring to 
ofi'er a part only, e\'{'n though the actual reading be postponed. But the rul
ings are not harmonious, nor always definite.1 The matter should be left 
entirely to the discretion of the trial Court. 

§ 2102. I Eno. 1862. Milne to. Leisler, 7 H. Bragg. 37 C. C. A. 574. 96 F'ed. 729 (on a wit
'" N. 786. 795 (whoh~ of a letter mu~t be read) ; ness' admission of genuineness of a letter and 
Can. 1915. Stnnoszck 1>. Cunadian Collieries, pa8!lagc in it, opposing counsel may inspect 
22 D. L. R. 691. D. C. (report of a mine-man- tho letter to find explanations in other parts 
ager; ruling obscure); U. S. 1!)99, Wrieht II. of it); 1869, Spanagel II. Dellinger, 38 Cal. 
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§§ 2094-2125) I. CmfPULSORY COMPLETENESS: B. DOCUMENTS § 2103 

§ 2103. Same: Depositions and Former Testimony. (1) A deposition rep
resents the answers to the direct examination and the cross-examination. 
Since the proponent of a witness testifying' viva voce' offers merely his an
swers to the direct examination, and the opponent mayor may not choose to 
obtain further testimony on cross-examination, it would seem, by analogy, 
that the tal'er of a deposition, when using it, need put in the direct examina
tion only,l leaving to the oppolll:nt to use the cross-examination or not, as he 
pleases.2 The same rule that not all need be read should also obtain 
for the non-taker wishing to use a deposition which the taker has f <tiled to 

279, 283 ("they were entitled on demand to a 
rellding of the remaining portions thereof 
immediately and before the intervention of 
other evidence"; here, the opponent'ij plelld
iIlg in 11 former suit); 1875, Lester ". Ins. Co .• 
55 Ga. 475. 479 (part only of a letter mllY be 
relld; .. the whole letter was in evidence," 
Ilnd either party might read rcle\'unt portions) ; 
1909. Augu~ta~. S. Co. ". Forillw, 133 Gil. 138, 
65 S. E. 370 (the whole of II letter need not be 
offered); 1l:i98, Slingloff v. Bruner, 174 111. 
561, 51 N. E. 772 (letters sho\\;ng 11 testator's 
feelings; the whole !lot required to be read) ; 
1904, Fowles ". Joslyn, 135 ~lich. 333. 97 N. W. 
790 {defendllnt's book-entry admitting PIlY
ment, received agllinst him, \\;thout offering 
the entire book). 

For the K\'nernl right to inspect a document 
be/ore cross-examination begun, sec anle, § 1859. 

For the lime of putting in a conlradictory 
oiOCllfnent in impeachment und the time of Te-ez
amininq upon it JOT explanations. see ante. 
§ 1261. 

6 2103. 1 Accord: 1897, Bunzel v. 1\1"119, 
116 Ala. 68. 22 So. 568; 1920. Bernhardt ". 
City & Suburban R. Co.. D. C. App. -. 263 
Fed. 1009 (plllintiff having failed to reud a 
deposition. defeudllnt then offered to read 
pllrts of it; held error to require defendant to 
relld the whole. even as testimony of the pillin
tiff); 1903. Reed v. Ins. Co., 117 Ga. 116. 43 
S. E. 433. semble (remainder of IInswers to 
interroglltories may be put in by the opponent. 
as the evidence of the pllrty offering the first 
part); 1899. Wlltson ". R. Co .• 76 Minn. 358, 
79 N. W. 308 (part may be relld, subject to 
trilll Court's order to relld nil at the snme time) ; 
1922. Littig v. Urbauer-Atwood & Co .• -
Mo. • 237 S. W. 779 ("reading a detached 
portion of the deposition or instrument. lind 
then asking the \\;tness whether he mllde such 
a stlltement, etc .... held improper; this is 
uIlBound; a lying witness could not be exposed. 
under such restrictions; e. D. Sir Charles 
Russell could never have exposed the forger 
Pigott. in the cross-examination quoted ante. 
t 1260); 1841. Southwark 11. Ins. Co .• 6 Whllrt. 
Pu. 327. 330 (all of the direct examination 
must be relld); 1892, Thomas v. Miller, IIH 
Pa. 482, 486. 25 Atl. 127 (snme for party's own 
dl'po9ition).~ 

Contra: 1832. Temperley v. Scott, 5 C. & P. 
341 (proponent of a deposition required to read 
the cross-exliUlinlition after the direct exami
nation; Tindal, C. J.: .. If the \\;tnes.~ was here. 
the cross-examination would immedilltely 
follow on the examinlltion in chief; lind I do 
not s~'C any reason why they should be sePII
ruted when the examination is in writing ") ; 
1901. Orland v. }-'arrell. CII!. • 65 Pac. 
976; 1872. McArdle 11. Bullock. 45 Ga. 89. 
92; 1875, Kilbourne ". Jennings. ·10 III. 473. 
474 (co-deCendant firm reading u deposition 
of 11 partner. obliged to reud the whole, so Car 
as pertinent); 1899, Walkley". Clllrke. 107 
In. 451. 7S N. W. 70 (must reud all material 
pllrts); 1875, Grllnt II. Pendery. 15 Kan. 236. 
243 (cross-examinlltion also must be read); 
1868, Lightfoot v. People. 16 Mich. 507, 511. 
516 (the whole must be read. whether used as 
independent evidence or liS containing incon
sistent stlltements serving to impellch) ; 
1874, Hnmilton v. People. 29 Mich. 195, HJ8 
(preceding CIIW IIpproved); 1859. Hill v. 
Sturgeon, 28 Mo. 323. 329; 1883. COD\'erse ". 
Meyer. 14 Nebr. 190. 15 N. W. 340; 1919. 
Landis Christmas S. Club ". Merchants' 
Nat'l Blink. 178 N. C. 403, 100 S. E. 607 (cross
eXllmination must also be relld). 

N 01 decided: 1902. AleJmnder II. Grand 
Lodge. it9 Ia. 519. 93 N. W. 508. 

But of course the whole of each anslDer must 
in IIny ease be relld and not w taken by sen
tence~ or fragments: 1842. Perkins ". Adllms. 
S Mete. Mass. 44. 48; compare § 2121. po&l. 

2 Whether the proponent should read the 
cross-examination immediately ofter the tllker 
has read the direct examination, as ruled in 
Temperley v. Scott, 8upra. is merely a question 
of the time and order of e\;dence (aTlte. § 1884). 

Of ('ourse the opponent in such case is not 
obliged to put in the cross-examination unless 
he pleases, any more than he would be 
obliged to cross-examine on the stand; this is 
elementary: 1849. Willillms ". Kelsey. 6 Ga. 
365, 375; 1890, Byers ". Orensstein. 42 Minn. 
386.44 N. W. 129 (here omitting a part only) i 
compare U 90!l. 1893, ante. 

But the direct examiner may, on the prescnt. 
principle. put in the crO!!S-IIDSwers to a deposi
tion if the cross-exllminer docs not do 80; 
1849. Willillms v. Kelspy, (l Gu. 365. 375. 
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use; and this much seems generally conceded.3 Where the deposition (so
called) consists of the opponent's answers to interrogatories in the nature of a 
bill of discovery, the analogy of answers in chancery is the controlling one 
(pO.9t, § 2124,).4 

(2) When testimony at aformer trial is offered in the shape of a written ver
batim report, and is not proved by oral testimony resting on recollection, the 
analogy of a deposition would seem to apply, so that the offeror need not read 
any more than he considers material, the opponent having it conveniently in 
his pmyer to usc the remainder afterwards." Yet the general rule applied for 
oral utterances, namely, that all the parts must be gh'en, in substance, and so 
far as relevant (ante, § 2098), would probably by some Courts be here applied.6 

§ 2104. Same: Separate Writings referred to in the Writing offered; Letters 
of a. Correspondence. Where a writing offered refers to another writing, 

a Fed. 1909, Crotty 11. Chicago Great 
Western R. Co., 8th C. C. A., 169 Fed. 593 
(not all need be read, "if what is read does not 
cOllsist of mere fragmentary excerpts, a correct 
apprecilltion of which depends upon the con
text"): la. 1885, Citizens' Bank v. Hhutasel, 
67 la. 316, 319, 25 N. W. 261 (the party 
reading a deposition taken but not used by 
the opponent must read all that covers" any 
given subject," but need read no more): 1908. 
Farmers' Merchants' Bank v. 'Vood, 143 Ia. 
635, 118 N. W. 282 (whether the deposition of 
an officer of an opponent corporation must nil 
be offer~d, not decided); Minn. 1899. WatsoD 
v. St. P. C. R. Co., 76 Minn. 358, 79 N. W. :l08: 
Nebr. 1883, Converse v. Meyer, 14 Nebr. 190, 
15 N. W. 261; 1901, Hamilton B. S. Co. 11. 

l\Iillik~n, 62 Nebr. 116, 86 N. W. 913 (need not 
usc the whole, but must offer all that affects a 
givell suhject); N. Dak. 1902, First Nat'l 
Bnnk v. Minneapolis & N. E. Co., 11 N. D. 
280, 91 N. W. 436 (only parts that arc relevant 
must be read); 1904, GUBSner v. Hawks, 13 
~. D. -153. 101 N. W. 898 (First N. Bank v. 
M. & N. E. Co. approved: but here tho cross
cxuminer's offer of three anBIVers of the cross
cxnmination only was held insufficient): Oklo 
1921, Sealey V. Smith, 81 Okl.97, 197 Pac. 490 
(issue of title; pluintiff allowed to usc parts of 
depusitions taken by defendant): Pa. 1844, 
Calhoun V. Hays, 8 W. & S. 127, 130. 

Contra: 1876, Fountain's Adm'r V. Ware, 
56 Ala. 558. semble; 1913, Walter V. Sperry, 
86 Conn. 474, 85 Atl. 739, semble; 1915, 
Jonaa V. South Covington & C. St. R. Co., 162 
Ky. 171, 172 S. W. 131: Hill v. Sturgeon. 28 
Mo. 323, 329; 1913, Boney V. Boney, 161 N. C. 
614, 77 S. E. 784 (cannot put in the cross
examination alone). 

But here may the cross-examiner put in 
merely the cro88-answers, without the related 
direct answers? On the present principle, he 
may not: for the cross-answers, like bill and 
answpr in chancery (post, § 2111), are connected 
with the direct questions. But the same COD-

seQuenee follows also under the rule for order 
of e.ramiTlUtiOlt (attie, § 1893), and the authori
ties arc there exnmined. 

If however the cross-examiner docs put in 
the whole, he is not prevented from doing so by 
the fact that he did nol take the deposition: 
for eithcr pnrty may use a deposition once 
taken (ante, § 1389) . 

. Whether former testimony reported in 
writing need be prover! by the writing at all is 
examined elsewhere (ante, § 1326). 

Compare the cases cited post, § 2115, n. 3. 
and ante, § 1045, n. 3. 

4 An opponent's answer in chancery, when 
ubed in evidence at law, must by a rule of long 
tradition be read as a whole if used at all: 
but, when used in the same suit in chancery, it 
is a pleading, and only so much need be used as 
is desired by the one using it, provided he does 
not separate grammatically connected parts. 
This much is accepted on all hands. But tIm 
subject is so closely united, ill the course of 
precedents, with the further Question how 
much the opponent may put in by way of 
explanation, that the two matters cannot well 
be dealt with separately, and they arc therefore 
considered post, § 2121. Whether the bill 
must be put in with the allswer is considered 
1)081, § 2111. 

s I!J20, Boulder v. Stewardson, 67 Colo. 
582, 189 Pac. 1 (former direct testimony of a 
dec~ased witness, admitted without offering 
the cross-examination): 1897, Waller 1.'. State, 
102 Ga. 684, 28 S. E. 284 (in reading the report 
of a deceased witness' testimony, the pros
ecution need offer only the direct '!xamination, 
or Bueh portions as it deems material: the 
defence being at liberty to read the rl'maining 
portions); 1908, Leifheit v. Neylon. 139 la. 32, 
117 N. W. 4 (testimony of a party-opponent 
at a former trial, here used as containing ad
missions; the offerer need read only such parts 
as he sees fit). 

S The eases have been placed ante, § 2098. 
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the latter should also be put in at the same time, provided the reference is 
sueh as to make it probable that the latter is requisite to a full understanding 
of the effect of the former. The same principle would apply to another "Tit
ing, not expressly referred to, but necessary by the nature of the documents 
to a proper understanding of the one offered. Much, therefore, will depend 
upon the circumstances of each case and the character of each document, 
and no fixed rule can fairly be laid down; the trial Court's discretion should 
control. Such separate writings have been required to be offered in various 
classes of cases; 1 in particular, the requirement may be made for other 
documents referred to in a deposition,2 or for prior iettera of a correapondellce 
referred to in subsequent ones ofi'ered,3 though on the latter point inconsistent 
general rules have been laid down. 

§ 2104. I Eng. Thornton v. Stephen, 2 Mo. one of the offeror's; the latter required to be 
&: Rob. 45 (libel; another document referred offered with it); U. S. 1858, Coats 10. Gregory, 
to, required to be read by the plaintiff); U. 8. 10 Ind. :345, 346 (letter of plaintiff offered 88 

1901, Barber 11. International Co., 73 Conn. containing extracts from letters and statements 
587. 48 At!. 758 (admission of a contract of defendant; rejected, the whole of the Quoted 
referring to a schedule. without the schedule. letters, etc., not accompanying it). 
held not improper on the facts); 1906. Mcr- Contra: Ena. 1795. Barrymore 1'. Taylor, 
chant's L. &: T. Co. v. Egan, 222 Ill. 494, 7S I Esp. 326 (because the prior letters "'ere in 
N. E. 800 (memorandum referred to :n a the receiver's hands, .. and if he thought them 
conversation; the trial Court's discretion necessary to explain the transaction, he might 
controls); 1885, Elmore 1'. Overton. 104 Ind. produce them "); 1850, DeMedina 11. Owen, 3 
548, 555, 4 N. E. 197 (action for maliciously C. &: K. 72; U. 8. 1832, U. S. 11. Doebler, 1 
refusing a license to a qualified teacher; parts Baldw. 519, 522. semble (forgery, an accomplice 
of a full set of examination papers, r~jected) ; wrote to defendant telling him to write if he 
1846, Cordray v. Mordecai, 2 Rich. S. C. 518, \mnted any more forged notes; defendant 
525 (an order to sell a ship. and a guaranty by wrote to ask for some; the latter letter 
the purchaser, e:tecuted at the slime time. rl.... proved, without proving the former); 1897, 
Quired to be read together). Barne~ 11. Trust Co., 169 Ill. 112, 4S N. E. 31 

I 1828, Yates v. Carnsew, 3 C. &: P. 99 (lotter by the defendant in answer to one from 
(defendant had been examined in bankruptcy, the plaintiff. put in by the plaintiff; held. that 
and his books had at that time been inspected the one from the plaintiff need not be put in 
at his office for ~onvenience' Bake; held that at the same time. being receivable afterwilrds 
his examination and the inspection wcre "all from the defendant); 1871. Brayley 11. Ross. 
one transaction." and the latter could not be 33 Ia. 505, 508 (not required, unless the initial 
used without the former); IS-'H, Hewitt t1. letter is necessary to the correct understanding 
Pigott. 5 C. & P. 75 (lettl'r to the plaintiff, of the reply); 1870, Stone 11. Sanborn, 104 
handed in with his answer in chancery in Mass. 319, 324 (breach of promise of marriage; 
another prcceeding, not allowed to be used the plaintiff offered certain of the defendant's 
here "ithout the answer in chanccry); 18a7. letters containing admissions of the promise 
R. 11. Dennis, 2 Lew. Cr. C. 261 (defendant's and words constituting a breach; held, that 
examination before II magistrate may be put so far as any letter of the defendant appeared 
in '\\ithout putting in all the preceding deposi- to be a reply to II letter of the plaintiff, this 
tions, beeause it is .. not an answer to the depa- did not require the latter to be put in jointly; 
Bitions but to the charge"; but any particular II when a particular communication which 
deposition referred to must be read). refers to a previous one is not introduced 

s Eng. 1801. Johnson v. Gilson, 4 Esp. 21 as containing tho terms of II contract, we see 
(opponent's letter produced and read; held, no more reason for obliging the party to put 
that a reference in the letter to papers inclosed in the previouB communication also, when the 
in it made their reading necessary if it "refers communications afe written. than when they 
to them in such II way that it is necessary to arc oral"); 1899, Nt'w Hampshire T. Co. t1. 

incorporate the papers inclosed '\\ith the body Rorsmeyer P. &: H. Co .• 57 Nebr. 784, 78 N. W. 
of the letter in order to make it intelligible 303 (ill offering a reply-letter of opponent, 
or the sense complete." but not if they wero the answered letter need not be offered, where 
"independent papers not referred to by the the former "is fairly self-explanatory"); 1856, 
lettcr but which it only covers"); IS44, Hayward R. Co. t1. DunckIee. 30 Vt. 29, 39 (let-
Watson t1. Moore. 1 C. &: K. 626 (a l(·tter terleading to a rC'ply-letterfrom II third person; 
offered which IIppeared to be nn Imswer to former letter not required, heiDI: unavailable). 
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§ 2105. (b) Document Lost or Destroyed; (1) Deeds, Letters, Contracts, 
Abstracts, etc.; Substance of the Ma.terial Parts suffices. In dealing with 
the genera! principle requiring the production of a documentary original 
if it is available, it has already been seen (ante, § 126i) that testimony based 
on recollection is an allowable mode of proof for lost documents, though 
for some kinds of documents testimony by cop~' is preferred if it can be had 
(a lite, §§ 12(j8-12i2). Assuming, theil, that there is no prohibition of any 
qualified witness to thc contents of a lost or destro~'ed document, the question 
arises, under the prcsent principle, how far Completeness is required in the 
proof of its terms, 

Here must be distineuished the sub-principles (ante, § 2095, par. 2) of 
Verbal Prcch,ion and of Entirety of Parts. (a) As to Entirety of Paris, it is 
clear that for documents having in themselves a legal effect such as deeds 
and contracts all the material parts must be established br the testimony 
to contents. It would be imprudent to act judiciallr upon a part of a docu
ment whose material effect must depend equally upon other and missing 
purts. This practice, doubtless, would sometimes leave honest rights un
ellfor.:eable because their tenor is unknown; but this contingency is pref
erable to the constant and greater risk in the other direction. l\Iuch will 
depend, to be sure, on the circumstances of each case, for certain parts of 
a document might alonc bc material in certain litigation and the rcmainder 
immatcrial. l\Ioreover, for writings not having in themseh'es il legal effect 
- such as letters involving admissions less strictness ought to be observed. 
(b) As to the other sub-principle. however, namel~', Verbal Precl:~io1!, the 
opposite conclusion is to be appro\·ed. Xot onl~' are the identical words not 
always essential, but the proof of them, when a copy does not exist, is prac
tically impossible. To insist on complete verbal accuracy would be in effect 
to prohibit entirely the proof of lost doeuments by recollection, and this, as 
above noted, would be contrary to a fundamental prineiple. Yerbal precision 
of proof, then, is usually not insisted upon, and could not be. 

The substance of the material parts, but by no means the words themselves 
(except, of course, so far as the witness is able), is the rational limit of the 
law's requirement. This principle has been repeatedly enunciated judicially: 

1794, L. C. ,J. EYHE, in Hardy's Trial. 2·1 How. St. 1'r. 681: "That paper being 
destroyed, the witness will give slIch accollnt of it ag he can; he may either refresh his 
memory by looking at this paper, or if he can venture to say that this ('ontruns in it the 
substance of the other, it IIlU~' be rL'CCived upon thut account as the best evidence," 

1828, l\lAnSllALL. C. J., in Tayloe v. Riggs. 1 Pet. 591, 600: "\\-llen a written contract 
is to be proved, not by it8Clf but by purol testimony, no vague uncertain recollection con
cerning its stipulutions ought to supply the place of the written instmment itself. The 
substance of the agrC('ment ought to be proven satisfactorily." 

1857, GOOKIN!;, ,J.. in Thompson v. Thompson, 9 Ind. 323. 333 (holding that the date or 
SI. need !Iot be shown): "Proof of it;; contents is necessarily addressed to the jury; 
but lli,:,dc! the direction of the Court that on the one hand vague and uncertain recollec
tion wili !10t do, and on the other that a degree of pN:cision which the memory never 
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retains is not required. The property conveyed, the estate created, the conditions annexed, 
the signing, sealing, and delivery, are required to be proved with reasonable certainty by 
witnesses who can testify clearly to its tenor and contents." 

1861, JENKINS, J., in Roe & McDowell v. Doe &: Iru:in, 32 Ga. 39, 50: "We know of no 
rule which determines with precision the degree of fulness with which the ("on tents of a 
deed shall be stated in such cases. We think all the law requires is a statement of the 
substantial, material parts of a deed, so that the jury may determine who were the parties, 
what the subject of conveyance, whether a deed was really higned, sealed, delivered, and 
attested as the law requires, and, as nearly as Dla~' be. the time of execution." 

1884, SCHOLFIELD, C. J., in Perry v. Burton, III Ill. 138. 1·10: "A witness testifying to 
the contents of a lost deed is not to be expected to be able to repeat it 'yerbatim' from 
memory .... All that parties. in such cases, can be expected to remember is that they 
made a deed, to whom, and about what time, for what consideration, whether warranty 
or quit-claim, and for what party. To require more would, in most instances. practically 
amount to an exclusion of oral evidence in the case of n lost or dcstroycd deed." • 

(1) In the application of this principle to documents in general there is 
ample room for difference of opinion m: to the soundness of particular rulings; 
the principle desen'es liberal treatment, and this it has not always received. 
But, as to the principle itself, there seems to be no controversy.l 

§ SlOG. 1 The follo,,;ng cases include those t. Chism. 13 Ark. 496. 501 ("reasonable cer
"'hich merely require a stronger deoree of proof tainty" req1lired as to its terms; here, a 108t 
of the contents than mere preponderance of bill of sale, insuffi~iently proved); 1!J05. 
e~;dence, under the principle of § 2498. pest: Carpenter 1). Jones, 76 Ark. 163. 88 S. W. 871 
Courta do not always distinguish the two (lost deed; instructions passed upon; fore-
principles; compare also the cases applying going cases not cited); California: 1855. 
the Opinion rule to a witness' impr~sion or Posten 1). Rassette, 5 Cal. ·iG9; 1860, Collier v. 
underslandino (ante. § Hl5;). Corbett. 15 Cal. 183, 186 (contents of lost 

CANADA: 1841. Doc v. Stiles, 1 Kerr N. deeds. held sufficiently proved); 1003, Ken-
Br. 338. 346 (deed's t('rms hdd not sufficiently nifI 1). Caulfield. 140 Cal. 34. 73 Pac. 803 (sub-
shown); 1849. Doc t', Jat'k. 1 All. N. Br. sbnce of a deed suffices); Florida: 1895. 
476 {surrender of lease; rules of sufficiency. Edwards t'. Rives, 35 Fla. 80. 17 So. 416 (sub-
declared); 188;. Rossv. Williamson. 140nt.184 stance sufficient; see this case in another 
(agreement; sufficiency of contents, defined). aspect. ante, § 1057); Georoia: 1831. Bank v. 

U~'TED ST."TES: Federal: 1822, U. S. 1.'. Brown, Dudley 62, 65 (part of a letter. insuffi-
Britton, 2 Mason 464. 468 (the contents must cient on tbe facts); 1861. Roc & Mc!)oweIlD. 
be "pointedly and dearly" described); 1828, Doe & Imin, 32 Ga. 30. 50 (deed sufficiently 
Riggs v. Tayloe. 1 Pet. 591. 600 (contract; proved on the facts); 1861, Bond v. Whitfield. 
Quoted supra); 18.51. U. S. D. Macomb. 5 Mc- 32 Ga. 215. 217 (judicially established copy of a 
I~n 286. 298 (substance of an instrument. bill of exchange. held imperfect on the facts) ; 
sufficient); Alabama: 18.59. Shorter D. Shep- 1896. Neely v. Carter. 96 Ga. 197. 23 S. E. 313 
pard. 33 Ala. 648, 653 (proof must be .. clear (copy of II deed sho"ing several signers. 
and satisfactory and such as to secure as far as thoug!! the eJ:ecution by one only had been 
por-sible the safety designed to be given by the proved, excluded); Illinois: 1846. Rector 11. 

"litten e~;dence "); 1888. Potts v. Coleman. Rector,8 III. 105. 119 ( .. it should be made satis-
86 Ala. 94. 100. 5 So. 780 (substance or sub- factority to appear what were the substantial 
stantial parts of a lost deed, sufficient); 1895, conditions and covenants"; here said of speci-
Elyton Land Co. v. Denny, 108 Ala. 553. 561, fie enforcement of a contract); 18.58. Rankin 
18 So. 561 (acreage and grantor of deed men- 1I. Crow, 19 Ill. 630; 1859. Bennett v. Walker. 
tioned. but not signaturl'. attestation, record, 23 Ill. 97. 103 (coments of a deed sufficiently 
length, boundaries. or words; excluded); sbown; careful opinion); 1864. Owen v. 
1901, Anniston C. L. Co. v. Edmondson, 127 Thomas. 33 m. 320, 326 (deed; contents not 
Ala. 445. 30 So. 61 (parts of a deed allowed to sufficiently proved); 1872. Case v. Lyman. 66 
be provcd); 1901. Laster t'. Blackwell. 128 Ill. 229. 233 (lost letter; contents sufficiently 
Ala. 143. 30 So. tJ63 (testimony to the sub- shown); 1874. King v. Worthington. 73 111. 
stance of a lost deed. held sufficient); Arkan- 161. 163 (substance of deeds. etc .• sufficient) ; 
Bas: 1838. Bro"n v. Hicks. 1 Ark. 233. 243. 1882. Rhode v.McLean. 101111.467.471 (bond 
semble (copy of a bill of sale "substaatially sufficiently provcd); 1884. Perry v. Burton. 
the Bame:' held not sufficient); 1853, Hooper 111 111. 138 (quoted supra); 1899, Harrell v. 
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Enterprise Sav. Bank, 183 I11. 538, 56 N. E. G3 1847, Sizer v. Burt, 4 Den. 426,429 (awitneSll 
(Perry v. Burton approved; an entry that to the rrmtents of a memorandum of claims 
land had been "conveyed," held sufficient on epokeofitas"containingalistolclaima ... 
the facts); 1903, South Chicago B. Co. 17. but these two were all that in any way referred 
Taylor, 205 III. 132, 68 N. E. 732 (a Quitclaim to" the claim in hand, and then read a copy 
del'd said to be "eimilar" to one lost, excluded) ; of those two items in the memorandum; held 
1916, Shipley v. Shipley, 274 Ill. 506, 113 N. E. that he had in substance given tho entiro 
906 (deed destroyed before recording); Indi- contents, and that therefore the fact that the 
ana: 1857, Thompson 'D. Thompson, 9 Ind. exact copy covered a part only was imma-
323, 333 (date of a deed need not be proved) ; terial); 1850, Metcalf II. Van Benthuysen, 3 
1858, Wiggins v. Holley, 11 Ind. 11 (not suffi- N. Y. 424, 428 ("the substance of the contentll 
cient on the facts); Iowa: 1879, Elwell r. of the operative parts of the instruments," re-
Walker, 52 lB. 256, 261, 3 N. W. 64 (ante- quired; here on the facts a deed was not sub-
nuptial contract in letters; proof of contents atantially proved); 1865, Graham 17. Chrystal. 
not sufficiently definite); 1880, Jackson v. 2 Abb. App. C. 263 (one who "thought he 
Benson, 54 Ia. 655, 7 N. W. 88 (that a deed might perhaps state" the substance of lettel'll. 
was a warranty deed, excluded); 1884, Ross l'. held properly excluded); 1875, Edwards v. 
Loomis, 64 Ia. 437, 20 N. W. 749 (substance of Noyes, 65 N. Y. 126, 8emble (substance re-
a deed, sufficient); Maine: 1858, Tobin v. quired); North Carolina: 1835, Kello v. Maget, 
Shaw. 45 Me. 331, 349 (contents of letters, 1 Dev. &: B. 414. 424 (abstract of a bond 
"so far as she recollected," allowed); 1886, receivable, where no copy exist,,): lrlO6, Ivey 
Camden v. Belgrade, 78 Me. 2M, 3 Atl. 652 II. Bessemer C. C. Mills, 143 N.- 55 S. E. 
(substance sufficient; here a marriage certifi- 613 (a "substantial copy of I' .'. ." part of 
cate); Maryland: 1893, Baltimore v. War, 77 a letter," excluded, on the f '. : .• State 
Md. 593. 603. 27 Atl. 85 (letter described as II. Corpening, 157 N. C. 621. ,. .:14 (part 
being" an order to put B. to work," held insuffi- of a letter of defendant being \.'~ ... oyed, the 
cient); 1909. Robinson v. Singerly P. &: P. Co.. remainder containing admissions was received ; 
110 Md. 382. 72 At!. 828 (lost agreement. but the opinion does not show appreciation of 
sufficiently shown) ; Massachusetts: 1858. Clark the question involved); 1904. Simpson 11. 
r. Houghton. 12 Gray 44 (substance sufficient) : Weise, 34 Wash. 360. 75 Pac. 973 {a memoran-
MichiQan: 1882. Peuple v. McKinney. 49 dum of a contract detained by the opponent 
Mich. 334. 336. 13 N. W. 619 (letters; one may suffice); 1909. Scurry v. Seattle. 56 Wash. 
who remembered a part of their substance. 1. 104 Pac. 1129 (deed with conditions, held 
admitted); 1890. Shouler v. Bonander. 80 not sufficiently evidenced}; Con. St. 1919. 
Mich. 531, 535. 45 N. W. 487 (substance § 1766 (when a deed is shown to be lost Cli' 

must be shown; here, an agreement); 1899. destroyed. and the registry also is destroyad. 
Holmes p. Deppert. 122 Mich. 275. 80 N. W. and no copy can be had, the deed will be pl'floo 
1094 (lost deed; "the words or the substance sumed to have u transferred an estate i1')' foo 
of the words," sufficient, but not the .. sense simple." if the grantor had one, and to have 
of the deed "); Minnesota: 1889. Wakefield been made upon sufficient consideration}; 
o. Day, 41 Minn. 344. 347, 43 N. W. 71 (lost Ohio: 1875. Gillmore 11. Fitzgerald, 26 Oh. 
deed's contents must be "clearly established ") ; St. 171. 174 (deed's contents not sufficiently 
1908, Rogers 11. Clark Iron Co., 104 Minn. shown) ; Penn&1I1ronia: 1821, Denru5 11. 

198. 116 N. W. 739 (lost land-patent; Perry Barber. 6 S. &: R. 420 (an over-strict ruling) ; 
v. Burton. Ill. approved); Mis8isaippi: 1854. 1832, Hart v. Yunt, 1 Watts 253 (brief abstract 
MaYBOn v. Beazley, 27 MiBB. 106 (full abstract of receipts, showing only the sums mentioned 
of the contents of lost partnership-booka, in each, aemble, inadmissible); 1854. Bell 17. 

admitted); 1876. Jelka v. Barrett, 52 Miss. Young. 3 Grant 175 (U As to the degree of cer-
315, 321 (lost deeds, map. etc., proved in suffi- tainty required in secondary evidence, the 
cient fulness); Missouri: 1878, Wilkerson v. law has no rule, except that it need not be a 
Allen, 67 Mo. 502. 510 (contents of advertise- copy of the lost instrument"; here testimony 
ment, sufficiently proved); 1886. Strange v. that a note was for U about 580. above 570." 
Crowley. 91 Mo. 287, 294. 2 S. W. 421 (sub- was held sufficient); 1860, Boyd v. Com., 36 
stance of a letter. received); 1920. Gipson v. Pa. 355, 359 (docket entry of contents of a 
Owens, 286 Mo. 33, 226 S. W. 856 (deed of trustee's bond, filed but lost, received); 1870. 
adoption; evidence of substantial contents Coxe 11. England. 65 Pa. 212. 223 (portion of 
held insufficient); M onlana: 19M, Capell 11. contents of a letter. held insufficient}; 1895. 
Fegan, 29 Mont. 507. 77 Pac. 55 (deed's terms Burr 11. Kaee, 168 Pa. 81, 31 Atl. 954 (proof 
not sufficiently shown); New Jeraey: 1913, insufficient on the facts}; Texaa: 1887, Shimet 
Borstelman II. Brohan, 81 N. J. EQ. 401, 87 17. Morelle. 68 Tex. 382, 387 {title-documents 
At!. 145 (proof should be ,. clear and cogent Of) ; destroyed; testimony that in substance they 
New Y07'k: 1820. Jackson II. M'Vey, 18 John. vested title in J. M., excluded; opinion rule 
330. 333 ("We consider the conclusion un- invoked); 1921, Hutchison 11. Massie, Tex. 
~ound that because a witneSB cannot recollect Civ. App. • 226 S. W. 695 {lost deed; e,'i-
the courses of the description in a deed. that dence of its terms. held not sufficient}; Ver-
therefore he cannot prove the contents of it ") ; monl: 1830. Booge 11. Parsons. 2 Vt. 456. 459 
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(2) The same principle should apply where the original document, though 
produced, is illegible.2 

(3) It would follow from the foregoing that, as to lost deeds, a conveyancer's 
abstract of title, as ordinarily made up, would suffice when verified by him 
as a witness on the stand.3 To avoid the inconvenience of calling such per
sons in every instance, and to meet the objection of the Hearsay rule, as 
well as to provide for the preservation of trustworthy abstracts and notes, 
a statute has in several States authorized the use of such abstracts under 
special conditions without calling the maker.4 

(4) A peculiar case arises where the deed is sought to be proved (the 
production of the original being excused) by a public deed-register containing 
only an abstract, not a full copy, of the deed. Here the present principle 
would not necessarily allow the use of these recorded-abstracts, because the 
original might still be available, though not required to be produced (ante, 
§ 1224); accordingly they have sometimes been excluded.5 But the matter 
is also complicated by the question whether these records are (as official 
statements) sufficiently authorized by law to be used at all, even if they are 
full copies; and the rulings under that principle (ante, §§ 1648, 1651, 1682) 
must be considered in reaching a conclusion. 

Whether the copy of a recorded deed must indicate or recite the existence of 
the seal on the deed was formerly a much mooted topic; it involved three 
questions, whether the deed was valid without bearing a seal, whether the 
record was valid without recording the seal, and the present one, whether 
the copy sufficed in completeness.6 

(lost deed; testimony that P. "dceded to O. the rulings applying them. Compare the 
and J. his right in said town. designating lot citations post. § 2109. 
No. 57 as a part of said right." held insufficient i 1839. New· Jere,ey R. & T. Co. 11. Suydam. 
by itself); 1839, Clcavland v. Button. 11 Vt. 17 N. J. L. 25, 59, per Dayton. J. (a registry of 
138 (bond apparently destroyed; cyidence mortgagea contained by law merely an 
held not" clear. satisfactory. and conclusive ") ; abstract; neither the registry nor a copy oC it 
Viroinia: 1871. Poague v. Spriggs. 21 Gratt. admissible to show the contel!UJ of the original). 
220.231 (loose tcstimony as to the contents of Contra: 1886. Smith v. Lindsey. 89 Mo. 76. 
important letters. received. but held insufficient 80. 1 S. W. 88 (abstract or index oC deeds. 
to produce persuasion). made by law. admissible where the Cull records 

Distinguish the following question of criminal are destroyed and the originals unavailable) ; 
pleading: 1901, State 11. Peterson. 129 N. C. 1851. Garrigues v. Harris. 16 Po.. St. 344. 352 
556.40 S. E. 9 (indictment Cor forging a lost (abstract of aN. J. mortgage. received. because 
note; prooC of the substance, held sufficient). supposed to be there allowed by law); 1825. 

2 Enu. 1842, Lord Trimlrstown v. Kemmi3. Bird v. Smith. 3 McC. S. C. 300 (under a 
9 Cl. & F. 749, 775 (mut.ilated deed, received statute authorizing certified copies of North 
on the facts); U. S. 1812. Peart 'I. Taylor. Carolina grants. a certified copy of the plat and 
2 Bibb Ky. 556. 559 (mutilated Ictter, received, the memorial or abstract of the grant was receiv-
as .. its fair import can be collected with able. t.he complete grant being well understood 
certainty"); 1827. Rhoades 11. Selin. 4 Wash. not to be recorded). Compare § 1225. ante. 
C. C. 715. 717 (a copy "so far as the deed is Sometimes a statute expressly regulates the 
legible." admitted). The following ruling is matter: Onto Rev. St. 1914. c. 122. § 2 
over-atrict: Ire. 1795. R. v. Jackson. Dublin. (contracts Cor sale of land; quoted an/e. 
Ridgeway's Rep. 67 (a seditious lettcr was § 1225); Mich. Compo L. 1915. §§ 2817. 3162. 
offered to be proved by a press copy; but as it 3397 (village or city or county condemnation 
WIIS" not legible throughout." it was excluded). proceedings; register's or deputy's certified 

2 Some of the foregoing cases were doubtless abstract of title. admissible to show ownership). 
, of this sort. 6 The substantive law being so much in-

• These have been placed ante. § 1705. with volved. the authorities cannot be here col-

495 



§ 2105 RULES OF VERBAL COMPLETENESS [CHAP. LXXI 

(5) From the foregoing general principle must be distinguished the opera
tion of certain distinct principles which sometimes ha\'e a bearing on the 
same situation; (a) A witness who has not read all of a· doclllllent is net qualified 
to speak to its terms, and is therefore excluded at the outset (anie, § 1278). 
Supposing him to be properly qualified in this respect, the present principle 
then operates to exclude his testimony if he cannot recollect the substance of 
the contents. (b) A witness must not, in testifying to the contents of a deed 
or the like document, give his opinion as to 1'i8 legal effect, but must state the 
concrete facts of its terms. This application of the Opinion rule to proof of 
the contents of a document has already becn considered (ante, § 1957); but 
in one or two instances the rulings above cited appear to proceed upon this 
ground; the rulings (ante, § 2097), distinguishing between the" substance" 
and" effect" of an oral utterance, proceed upon the same principle. (c) It is 
a much mooted question whether an opponent's admi.9sions of a document's 
contents suffice to exempt from producing the original (allie, § 1255); as
suming that they do, it ,vould seem to follow that the admission need 
not be precise and detailed as to the terms of the document, but may 
merely admit its general tenor and effect. 7 (d) The degree of persuasion -
whether beyond a reasonable doubt, or the like required for proof of a 
lost deed is usually greater than that required ordinarily in civil cases (post, 
§ 2498). 

§ 2106. Same; (2) Wills. It has already been seen (ante, § 1267) that 
the contents of a lost will may be proved by testimony from recollection as 
well as by copy. But, in applying the present principle and asking what 
detail of terms must be reached by the proof, it is obvious that somewhat 
more strictness is allowable for proof of wills. Not only is the case of a lost 
will commonly more material (owing to the lack of a registration system) 
than of an alleged lost deed, but the contingent harm at stake is less, since 
the devolution of property to the legal heirs is (in the traditional English 
belief) less of an injustice to the devisee who cannot prove the will than 
would be the loss of title by a grantee who was unable to prove the terms of 
his deed against the grantor or his successors. There is therefore, both in 

leoted; the following will give a clue: 1859. 
Smith v. Dall; 15 Cal. 510; 1864. Holbrook 
v. Nichol. 36 III. 161. 164; 1866. Deininger v. 
McConnel. 41 Ill. 227. 232; 1900. Peasl) v. 
Sanderson. 188 III. 597. 59 N. E. 425; 1859. 
Bwitlcr v. Knapp, 10 1&. 72. 75; 1816. Hedden 
II. Overton, 4 Bibb 406; 1874. Starkweather v. 
Martin. 28 Mich. 471; 1901. Strain o. :ritz
gerald. 128 N. C. 396, 38 S. E. 929; N. C. 
St. 1015, c. 249 (certified copies by the State 
secretary of abstracts of grants not reciting the 
great eeal of State to have been affixed to the 
original arc admissihle); 1915. Howell v. 
Hurley. 170 N. C. 401. 87 S. E. 107 (applying 
St. 1915, c. 249); 1899. State 1'. Cooper. -
Tenn. Ch. • 53 S. W. 391; 1"95. Reusens v. 
LawllOn, 91 Va. 226. 21 S. E. 347; 1903, Vir-

ginia Coal &: I. Co. 11. Keystone C. &: I. Co .• 
101 Va. 72,. 45 S. E. 291 (land-patent); 
1850. Williams v. Bass. 22 Vt. 352; 1904. 
Wilson v. Braden. 56 W. Va. 372. 49 S. E. 409; 
1902. Peters v. Reichenbach, 114 Wis. 209, 90 
N. W. 184. 

7 1851. Pritchard v. Bagshawe, 11 C. B. 459. 
463 (an abstract of deeds. received as an 
admission of the deeds' contents; Jervis, C. 
J.: .. It would be a dangel'oull principle to 
lay down that a statement made by a party is 
not evidence against him because it is not 
Quite full"). Contra: 1859, Shorter v. Sheppard, 
33 Ala. 648, 658. aemble (admission that a 
person had "reconveyed," held insufficient to 
establish its contents). 
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policy and in practice, more strictness shown in requiring proof of the terms 
of an alleged lost will. 

They must be "clearly and satisfactorily" proved, it is usually said.! 

, 1106. 11'hese rulings. as noted later. deal Pricc followed); Maine: 1910. In re Lord'" 
al50 in part \\ith the degree of persuasion Will. 106 Me. 51. 75 AtI. 286 (" clear. strong. 
which the tribtmal must reach; hut it is prac- satisfactory. and convincing"; why not add. 
tically convenient to place them all here: "positivo. plain. pronounced. and persua-

ENGLAND: 1823. !.cmann ~. Bonsall. 1 sivc"?); Maryia,ld: 1913, Tinnan v. Fitz-
Add. 389. 390 {nuncupative will; "the true patrick. 120 Md. 342. 87 Atl. 802 (purporting. 
import and ,,'Ibstance. at least." must be executor the sole beneficiary with holding a will . 
proved); 1823. Fostcr 11. Foster. 1 Add. 462. for eight years until all attesting witnes5PS 
465 (a good exaluple of a will made up of torn were dead. and thcn coming forward with a 
fragments with the gaps supplied by the dmrts- copy. the original hIL\ing been destroyed :n a 
man's recollection); 1876. Sugden v. St. great conflagration; proof held not sufficient) ; 
!.conards. L. R. 1 P. D. 154 (quoted 8upra); Massachusetts: 1844. Da\'is ~. Sigourney. 8 
1890. Harris v. Knight. L R. 15 P. D. 170. 179 Metc. 487 (wherc the proof is by "the recol-
(" by evidence which is 80 clear and sntisfac- lection of \\itncsses. thc cvidence must he 
tory as to remove. not all possiblc. but all atrong. positive. and free from doubt"; 
reasonable doubts on those pointf,"); 1!l17. here there was some <Il'ubt as to whether 
Phibbs' Estate. Prob. 93 ('I'Iill destroyed by certain estates were for life or ill fcc); 1900, 
fire in the post-offiee; here the namel! of tho Tarbell v. Forbes, 177 Mass. 238. 58 N. E. 
nUrsting 'I'Iitne8ses could not be ascertained). 873 ("what is required is the ~ubstance of 

CANADA: 1890. Mc!.cod·s Estate. 23 N. Sc. its material provisions"; explaining Davis v. 
154.162 (codicil's contents held not sufficiently Sigourney); Missouri: 1835. Jackson v. Jack-
shown). son. 4 Mo. 210 (part of n lost will may suffice) ; 

UNITED STATES: Aillbama: 1884. Jaques 1839, Dickey v. Malechi. 6 Mo. In, 184 
II. Horton. 76 Ala. 238. 245 (proof must be (same); Nebraska: 1903. Williams v. 1"Iile3. 
"clcarandpositive"); 1886. Skeggsv. Horton, 68 Nebr. 463.94 N. W. 705. 96 N. W. 151 
~2 Ala. 353. 354, 2 So. 110 (bllt it need not be (there must be "clear and convincing" 
PN)ved beyond a reasonable doubt); 1914. proof); New Jersey: 1863. Wyckoff v. Wyckoff, 
Allen v. Scruggs. 190 Ala. 654. 67 So. 301 16 N. J. Eq. 401,405 ("The truo rule is that the 
(substance only is required. not the wordsi; will may be established upon satisfactory proof 
Arkansa.s: Dig. 1919. § 10545 {inadmis,~ible of the destruction of the instrument and of its 
"unless its provisions be clearly and distinctly contents or substance; whether the proof be 
proved by at least onc 'l'litnel!5. a correct copy by one uitne58 or by many. it must be clear. 
or draft being deemed equivalent to ono wit- eatisfactory, and convincing "); 1898. Cod-
ness"); California: C. C. P. 1872. § 1339 dington v. Jenner. 57 N. J. Eq. 528. 41 Ati. 
(" its pro\isions" must be "clearly and 874 (must be "clear, satisfactory. and con-
distinctly proved by at least two credible vincing"); New York: 1844. Grant v. Grant. 
witnesses"); 1901. Camp'lI Estate, 134 Cal. 1 Sandf. Ch. 235. 243. semble ("substantial 
233. 66 Pac. 227 (will held mfliciently e!tab- contents" suffice); 1922, Fox's Will. Surr .• 
li!hed on the facts); 1909, Patterson's Estate. 193 N. Y. Suppl. ::=32 (terms of u·iIl. not 
155 Cal. 426. 102 Pac. 941 (a part distinctly sufficiently shown): Ohio: Gen. C. 1921. 
proved can bo given effect); Connecticut: §§ 10546. 10547. Rev. St. 1898. ~ 5947 (con-
1874. Johns:)Il's Will. 40 Conn. 587. 589 (not t('nts of lost or destroyed will may be "sub-
IlUfficiently proved on the facts); Delaware: atantially proved "): Okltlh'Jma: Compo St. 
1849. Butler 1'. Butler. 5 Harringt. 178 (see 1921. § 1123 (" No uill shall he proved as a 
Quotation supra); Georgia: Rev. C. 1910. lost or destroyed will ... unless its provi-
§ 3863 (mu!t be .. clesrly proved "); l11inoU!: mons are clearly and distinctly proved by at 
1882, Anderson v. Irwin, 101 III. 411, 415 (will l~ast two credible 'I'Iitncsses"); Pennsylvania: 
Bufficiently proved on the facte. Quoted 1906. Michell r. Low. 213 Pa. 52&. 63 Atl. 246; 
8upra); 1913, Ca~sem ~. Prindle. 258 Ill. 11, Philippine lsi. 1906. Araujo ~. Celis. 6 P. I. 
101 N. E. 241 (" substance of the will" 223 (proof not sufficient); 1906. Timbol o. 
eufficCb); Indiana: 1894, Jones ~. Casler, Msnalo. 6 P. I. 254 (proof held sufficient); 
139 Ind. 382. 384, 38 N. E. 812 (will sufficiently South Dakota: Rev. C. 1919. § 3214 (like 
prover. '')0 the facts); Kentucky: 1838. Old. Compo St. § 1123); Tennessee: 1897. 
Allison's .)ev. 11. Allison's Heirs. 1 Dana 90. McNeely o. Pearson. Tenn. .42 S. W. 165 
95 (Vr,of of "the substance of the different (must be "clear and cOIl\>incing"); Verlllonl: 
de\ise.~, "" to the property or interest devised, 1842. Minklerv. Minkler. 14 Vt. 125.127; 1868. 
and to whom devised," held sufficient); 1844. Dudleyc. Wardner. 41 Vt.5!l("fu\1andeatisfac-
Steele 11. Price. 5 B. Monr. 58. 65 (will suffi- tory" proof; here a copy was said to be recei,,-
ciently proved on the facta); 1907. Bradshaw able); Viroinia: 1896. Thomas v. Ribble. -
11. Butler. 125 Ky. 162. 100 S. W. 837 (Steele V. Va. ,24 S. E, 241 (proof muet be very clear). 
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§ 2106 RULr5 OF VERBAL COMPLETENESS [CHAP, LXXI 

Though the situation obviously admits of no fixed rule, the following pllSsages 
will illustrate the general mode of judicial treatment: 

-
1876, COCKBURN, C. J., in Sugden v. St. Leonarda, L. R. 1 P. D. 154, IGl, 230 (here 

the will was lost, but there was evidence of its contents in the shapp. of a summary by 
a witness who had many times read it or heard parts read, of eight codicils, and of other 
fragmentary evidence): "fAs regards the question] whether, assuming that we have not 
before us all the contents 'If the lost 1.'.;11, probate shouid be allowed of that which we 
have, so long as wt: are satisfied that WE" have the substantial parts of the will made out, 
I cannot bring myself to enttrtain a doubt. If part of a will were accidentally burnt, or 
if a portion oi It were torn out designedly hy a \\Tongdoer, it would nevertheless, in my 
opinion, be the duty of a court of probate to give effect to the will of the testator as far 
as it could be ilSCeri.ained. It is not because some, who would othen\;se have benefited 
by the will, may thus fail to profit by the intended dispositions of the testatur, the.t his 
will should be frustrated and fail of effect where his intentions remain clearly manifest. 
. . . I think that there could not be a more mischievous consequence: and although it 
may be unfortunate that the will cannot be carried into execution to the full extent of 
the testamentary dispositions of the testator, I think that of two evils or inconvenienceJ 
it is far ~tter, where the Court can its way to the essentially substantial disposition9 
madc in a \\;11, that it should give effect to them, although possibly some of the inter.<:ions 
of the testator may not be carried into effect." 

1849, WOOTTEN, J., in Butler v. Butler, 5 Harringt. 178, 179: "Proving part only of the 
contents of a will which it! lost or destroyed is not sufficient to establish it, even as to the 
part so proved, unless it satisfactorily appears that there is nothing in the preceding or 
subsequent part of the \\;11 which would qualify, change, or in any way alter the particular 
devise proved: for \\ithc,ut knowing the certainty of the \\;11, and the language used by 
the testator, it ~vould be impossibie to determine what estate would pass by it. The words 
of the particuiar devise which may be attempted to be established might convey a fee 
simple; yet something might precede or follow which would reduce it to a life estate or 
subject it to some other or limitation; or the words of the devise might create 
but a life estate, which by the prP.Ceding and subsequent part of the \\;11 might be enlarged 
and cxtended to a fee simple; and either an estate in fee simple, for life, or for years, 
might depend entirely upon some contingencies, conditions, limitations, or restrictions 
impo.oed by some subse<}uellt part of the will. . . , [The proof should be] at least sufficient 
to form the basis of a correct conclusion as to the legal import of the ,,;11, and the nature 
and ertent of the estate conveyed by it. Any rule less stringent would, instead of closing 
the avenll~ to fraud, throw open the door to those of a much more serious and dangerous 
character than could reasonably be expected to result from the loss or destruction of such 
instruments." 

1882, MULKEY, J., in Anderson v. irwin, 101 Ill. 411, -U4: "The law is intende:i to be 
practical in its application to the varied transactions and circumstance!> which go to make 
up the affairs of life and which are constantly giving rise to legal controversies. . . , The 
(")IIDterpart of this [the best evidence] rule is, the law is always satisfied where the fact 
sought to be established has been proven by the best evidence of which in its nature it is 
susceptlble. . . . The instrument in controversy having been destroyed without the fault 
of the defendant in error and with the connivance of a part if' not all of the plaintiffs-in 
error who interposed any defence in the court below, and there not appearing to be any 
copy of it in existence, it would be equivalent to denying the plaintiff relief altogether to 
require her to prove the very terms in which it was conceived. All that could reasonably 
be required of her under such circumstances would be to show in general terms the dis
position which the testator made of his property by the instrumer,t, that it purported to 
be his will, and was duly attested by the requisite number of ,vitnesses." -
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§I 1. COMPULSORY COl\IPLETENEFiS: B. DOCUMENTS § ~106 

This general principle has been applied in different courts with varying 
degrees of strictness, and no more detailed rule can be deduced; a statute, 
however, often adopts a rule in some similar form of words. 

From the operation of the present principle, howe\'er, must be distin
guished certain (lthers: (a) The degree of persuasion whe~her beyond a 
reasonable doubt, or the like which is required for the tribunal in proof of 
a lost will is apparently greater than that ordinarily dflrnanded i. e. persua
sion by preponderance of evidence in other civil cases (post, § 2498). The 
same rulings usually lay down both principles without discrimination in the 
same phrases (as illustrated in the citations above), yet the fulness of detail 
as to the contents of the will and the degree of persuasion as to the fact of 
these contents are certainly different things, and may properly be distin
guished even though judges may fail to do so. (b) The number of witnessca 
required in proof of the conients of a lost will is no other than is required in 
other documentary cases (ante, § 2052); yet the execution of it must of course 
be proved by the same number that would have been required for a will pro
duced 'in specie' (ante, §§ 1304, 2048, 2049). (c) A frrzgment of a will net'er 
executed is of course not receivable, because it never became a will,2 but it is 
in that case not rejected because of the pl"eSent rule. (d) When Ii will has 
been probated, it becomes plirt of the record of the judgment of probate; 
whether it can be used in another court by copy of the will alone, without also 
bringing a copy of the remainder of the probate proceedings, is therefore a 
question of proving the parts of It judicial record (post, § 2110). (e) Whether 
a lost will must be evidenced preferably by a copy, was once much debated 
(ante, § 1267). 

§ 2107. (c) Public Records; (1) Lost or Destroyed; Substance suffices; 
Bmnt Record Acts. When~" rublic record is Z()si or destroyed, the same 
situation exists as for private documents lost or destroyed; hence, as already 
noticed (ante, § 2105), verbal precision of proof cannot be required, but 
entirety of material parts must be insisted upon. The ,~ubstance of the missing 
document suffices; 1 and I~ statute sometimes exprE:3sly sanctions thip (or 
specific classes of records.2 

i 1824, Montefior,:; ~. Montefiore, 2 Add. the practice of t;"c Courts," and "we must 
Eccl. 3M. &a8Ume that the execution was in duE' form ") ; 

§ 2107. 1 1836, Sturtevant I). Robinson, 18 1876, Mandeville 17. Reynolds, 68 N. Y. 528. 
Pick. Mass. 175, 179 (paper containing "the 533 (contents of a lost judgment-roll, suffi-
Bubetantial contents of the lost paper," here a ciendy shown by a judgment-docket verified 
wtit, received, nothing better being 3vail:1ble) ; by the clerk upon past recollection as sub-
1851, Com. ". Roark. 8 Ct;'II .. Mass. 210, 213 etantially correct, and by a "judgment-book," 
(M"bctim testimony to a Plirt of a lost judicial similarly verified; "where the lost paper is of a 
record, not necessary); 1875, Cunningham I). kind which is usually drawn up in accordance 
R. Co., 61 Mo. 33, 36 (nature and substance with a statute and usually follows a Corm de-
oC the lost record must be shown); 1849, vised Cor that kind oC instrument." such evi-
Browning 1>. Flanagin, 22 N. J. L. 567, 571 dence suffices to show that the document 
("n mere abstract of the writ," sufficient on t~Je contained thp. ll8Senti! llegal Ceatures). 
lacts); 1865, Leland 11. Cameron, 31 N. Y. 115, t Ind. Burns An!!.;!. St. 191<!l, § 480 (burut 
120 (Jost execution; nn attorney's entry oC its record of partition proceedings, provable by 
issuance, held sufficient evidence; "its con- certified transcript oC judgment "without the 
tents wllre prescribed either by r.tatute or by residue of the record "); § 481 (bumt or lost 
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§ 2107' RULES OF VERBAL COMPLETENESS [CRAP. LXXI 

It follows that the proof of lost deed~records by an abstract of title based 
upon them would at common law suffice, if duly authenticated on the stand 
by the person who made it; the chief object, therefore, of the "burnt-record 
acts" of several States i~ to authorize the hearsay use of conveyancers' ab
stracts without calling the maker to the stand (ante, § 1705).3 

But, though under the present principle, the substance as proved by a 
witness from recollection or memoranda may thus suffice, yet by another 
principle . that of Preference proof by written copy is always preferred, 
in the case of a public record: i. e. if a written copy is known to be in existence 
and can be obtained, it must be used (ante, § 1269). 

§ 2108. Same: (2) Record Accessible; Cop,. of "Wnnole required. Where 
the public record is in existellce, it is usually no more procurabla for pres
entation in Court than when it is lost, and therefore, being by law irremo\'~ 
able, its production' in specie' jg ordinarily Hot required (ante, §§ 1215-1222). 
But, with reference to the proof of its contents, a vcry different application 
of the principle of Completeness ensues; for, since the original is in exist
ence and at::cessible to all, it is still feasible to reproduce the original by 
written copy, in full both as to verbal precision and as to entirety of parts. 
Since this is feasible, it may weI! b~ required, having in mind the great impor
tance, especially for legal dO\!uments, of comparing every word and part in 
the whole before determining the total sense and effect that should be given it. 

Accordingly, it has always been an accepted principle, for accessible public 
records, that the proof must be by written verbathn copy of the whole: 

• 

Ante 1726, Chief Baron GILBERT, Evidence, 17,23: "When any record is exemplified, the 
whole record mUl;t be e:<cmplified, for the construction must be taken from the view of the 
whole matter taken together; . • • for the precedent and subsequent '"fords and scntence 
may vary the whole sense and import of the thing produced, and gh'e it quite another face; 
and t.herefore so much at least ought to be produced as concerns the matter in question." 

1820, JOHNSON, J., in Vance v. Reardon, 2 N. & McC. 299, 30S: "The mischiefs of con
founding them [copies and extracts) appear to me too manifest to need exposure. A party 
is not presumed, nor is he bound, to know what evidence his adversary wiII adduce agRinst 
him; and if he [the adversary) be penni~ted to e.nract from a record only so much as he 
may deem necessary to his own side of tIle question and to give it in as e\;dence, he ",;Il 
always take care to leave out that which makes against him. By the same rule, the 
opposite party would have the same right to extract so much as was subservient to 
his side of the question, which, from the specimen of extraction furnished by this case, 
""ould produce inexplicable difficulties." 

record of deed or mortgage; "general index of 
tho record," sufficient to prove II proper execu
tion Qnd record "); Md. Annot. C. 1914, Art. 
35, t 56 (Iand-office cOl.lmissioner's certified 
copy under Be!.!i of extract of deed transmitted 
by court clerk, admissible if deed and record 
are lost or destroyed); W. Va. Code 1914, 
e. 73 A, § 10 (proceedings of commissioners 
to C!!t&blish contents of burnt records, usable 
when "no higher or better evideuce can ~ 
had"). 

use of judi.cially elltablishw copiell (ante. § 1660), 
and of illegible, mutilaWl, or other records re
copied (ante, t 1275). 

The use of a clerk'a docket or minuie-book ie 
further considered post, § 2450, under the 
principle that it is the record uself, when the 
judgment-roll has not been made up or is lost. 

a For an abstract of title as an admission by 
the party making it. SCD ante, § 2105. note 5. 
The proof of the lost deed il8el! by a record 
containing only an abatTact has already been 

Add the etstutes dealing with the considered in § 2105. note 4. 
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§§ 2094-2125] I. COMPULSORY COMPLETENESS: B. DOCUMENTS § 2108 

1829, PORTER, J., in Dismuke8 v. Mu~grore, 8 Mart. N. s. 375, 381: "The of 
producing the whole of a record is founded on the idea that the part omitted contains 
something unfavorable to the party offering it, and that the construction must be gathered 
from the whole taken together." 

Before noticing the application of this principle, certain others must be 
called to mind which lead by other roads to the same result in certain respects. 
{a) By the rule about producing originals, a VOi1l11liTIOU-'t record (llsuall~' of 
pecuniary accounts, sometimes of other entries) may be proved b~' a sllmmar~' 
or abstract (ante, § 1230). This is in form an exemption from producing the 
original, but practically involves the present rule also. (b) By the exception 
to the Hearsay rule for Official Statements, a certified copy of a public record 
is admissible when made by an officer having authority to furnish copies. 
Now this authority is u~jiversally conceded to extend merely to the furnishing 
of full copies, and consequently an official certificate of the effect or substance 
of a record is not receivable under that Hearsay exception, unless by statute 
ex-press authority to give such certificates has been conferred (ante, § 1678). 
The result of that principle is to require a 'verbatim' ('opy from official certi
fiers. I But obviously it says nothing as to the use of sworn or examined 
copies, i. e. verified on the stand by the witness who has made them; and in 
his case, therefore, the requirement of Completeness is due solel~' to the 
present principle; though for certified copies the present principle and the 
above Hearsay exception coincide in their effect. (c) By a ru~e of Prefer
ence, a written copy is always preferred to oral testimony 1;y recollection, in 
proving the contents of a public record (ante, § 1269). Its practical efl'ect 
coincides with that of the present rule of Conlpleteness. Nevertheless, it is 
genuinely a rub of Preference, because, even if a witness could repeat the 
record's contents' verbatim' from recollection, still a written copy would be 
preferred; so that the rule of preference is directed to the priority of written
testimony over recollection-testimony, and does not in itself declare anything 
as to the' verbatim' tenor of the testimony. (d) Last of all comes the present 
principle of Completeness, by virtue of which the record's contents must be 
reproduced 'verbatim,' this principle being independent of the other two, 
and having an operation of its own over and above theirs, even though at 
some points there mllY be a coincidence of effect, apparent or real. 

By the rule of Completeness, then, there is required (ante, § 2095, par. 2) 
both 'verbal precision and entirety of part.9: 

(1) Verla! preci.8ion might be satisfied by a recollection-witness testifying 
'verbatim' to the record's contents. But, by the rule of Preference above 
noted, this' verbatim' report must be in writing, i. e. a "copy." That a 
written COp!! of the record must be produced is thus the composite result of the 
two rules.2 

§ 2108. 1 Whether the certificate is in 
10nl1 correct !ItI, by using the words" a true 
copy." a "correct copy" also concerns the 

principle of § 1678, ante; some authorities ure 
there collected. 

! Authorities have been placed arlie, t 1209, 
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§ 2108 RULES OF VEHBAL COMPLETENESS [CHAP. LXXI 
• 

(2) The requirement of entirety of parts renders it necessary to examine 
the different kinds of public records, in order to ascertain in what consists 
entirety, and what portions belong together as inseparable parts of a single 
whole. To that question we now come: 

§ 2109. Same: Application to Sundry Public Records (Deed-Registel1l, 
Land-Patents, Assessol1l' Books, Corporate Records, Statute-Rolls, Maniage
Registel1l, etc.). The various sorts of public records differ so widely in tenor 
and constitution of parts that no fixed rule is possible. In general, there is 
a broad distinction between records which merely copy in succession for 
permanent reference single private documents each complete in itself such 
as records of deeds or land-patents and records which contain 8uccessive 
entries of officers as to their doings from time to time in a certain class of 
matters. In the Cormer instance, the same rule should apply that would have 
been appiied to the document if proved by copy from the original (ante, 
§§ 1268-1272), i. e. the copy must be of the whole document as recorded, but 
not of allY other document that may happen to be recorded in the same book.l 

But in the other class of records, where successive entries are made by the 
officer in P. single book, concerning lllany persons or pieces of property, 
the same person or property being dealt with in perhaps various parts of the 
book, it is not necessary to reproduce any but the entries affecting the subject
matter of the litigation.2 In particular, the use of copies of entries in a 
pariah-register of marriages, births, and deaths will depend much on the scope 
of the family occurrences desired to be proved.3 ·So also the proof of corporate 

§ 9109. I Eno. 1650. Nelthrop v. Johnson, 
Clayt. 142 (" in this case, part of Il Iprlg patent 
was copied out, and sworn true lind [that] it 
was so much of it as did concern the thing in 
question"; excluded," for that there may be 
provisoes, etc., in the patent, and the witness 
could not swear he did read the roll throughout 
of this patent, ••• 'quod nota', if he could. it 
seems it had been admitted "); U. S. 1866, 
Rice ~. Cunningham, 29 Cal. 492, 497 (book of 
official grantFJ, with an entry of a grant to K. ; 
the marginal entry. "not taken," required to be 
read also); 18tH, Hamilton v. Shoaff, 99 Ind. 
63. 65 (record of a deed; answers in a de
position reciting items in the record, excluded) ; 
1887, Mercicr v. Haman, 39 La. An. 94, 1 So. 
410 (abstract of record of copy of marriage
contract, excluded); 1899, Cary ~. Cary, 189 
Pa. 65, 42 Ad. 19 (copy of a mortgage con
taining also a copy of an entry of satisfaction; 
the latter held to be also in evidence); 1857. 
Atkins tI. Lewis, 14 Gratt. Va. 30, 34, semble 
(abstract of a land-patent, not receivable on 
objection made). 

Contra: Can. N."Br. Consol. St. 1903, c. 127. 
§ 30 (" in the proof of title from the Crown" 
by examined or certified copy, clauses" which 
may not be pertinent or relevant to the 
matter in question" need not be proved; and 
no copy shall be excluded for omissions which 
"do not prejudice the opposite party or affect 

the merits in question "); §31 (yet plats or 
plans referred to must be copied, unless on 
proof that no such plat or plan is there en
tcred); U. S. 1831, Robinson v. Gilman, 3 Vt. 
163, 164 (extracts from a land-warrant, 
Bufficient on the facts). 

Compare the rule as to proving the 8ub
slance of a lost deed (ante, § 2105). Whether a 
seal must be recited in the copy of the record, 
or in the record, is also there briefly noticed. 

Compare also, on all the kinds of documents 
in this scction, the cnses dted allte, § 1678 
(certificate of effect of a record). 

2 Ark. Dig. 1919, § 4128 (extract or entry 
from tax-list or book or from auditor's records, 
admissible equally with the entire list, etc.); 
1848, Job v. Tebbetts, 10 ill. 376, 380 (extracts 
from tax-records, held sufficient); 1898, State 
fl. Howard, 91 Me. 396, 40 Atl. 65 (U. S. col
lector's list of liquor taxpayers; entry relating 
to defendant alone, sufficient); Oh. Gen. 
C. 1921, § 12362, § 5339 c (abstracts of certain 
lost records, etc., receivable); 1845, Farr v. 
Swan, 2 Po.. St. 245, 255 (" An extract !:; 
evidence, if it appears on its face to contain all 
that relates to the subject in controversy"; 
hcre, of a plot of lots); Tenn. Shannon's Code 
1916, § 5576a 2 (deed-tegister's copy of rele
vant part of desl!:-iption G~ tract is admissible). 

3 1875, American Life Ins. CO. II. Rosenagle, 
77 Pa, S07, 515 (copy of parish-register entries 
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§§ 2094-2125) I. COMPULSORY COMPLETENESS, B: DOCUME!\7S § 2109 

Tecords will naturally vary according to the matters in issue.4 The parts of a. 
statute are in no less a degree composite Hnd variant, and the extent to which 
a copy must reproduce the terms depends on the issue and on the scope of 
the statute.6 

§ 2110. Same: Application to Judicial Recorda (Common-Law 
Decree, Probate or Criminal Conviction, Sberi1!'. Deed, etc.), 

(1) A judicial record, made up as it is of separate documents and entries 
representing the successive stages in the proceedings, is of all records the 
one which most requires the application of the principle of Completeness; 
and it is to this kind of record that the judicial utterances already quoted 
(ante, § 2108) chiefly refer. Without considering the plaintiff's statement 
of claim, the defendant's statement of defence, the intermediate motions and 
orders, the verdict, and the later doings, it is impossible to ascertain what 
are the terms of the judgment which is to be proved and acted on. 

Only one distinction is to be noted, namely, that since a judgment may 
be invoked for varying purposes, the scope of the portion needing to be ex
amined may not be the whole, Ordinarily, a judgment is invoked in order 
to obtain its enforcement in a later proceeding in the same or another coUrt 
or in another jurisdiction, and thus the whole of the record must be con
sulted. But in many cases the fact of the judgment having been rendered 
is sufficient for the purpose in hand, and in this situation the final order of 
judgment is alone needed. It is therefore conceded on all hands that in 
cases where the fact of judgment rendered, irrespective of the full details 
of the precise matters in controversy, is alone material, a copy of the final 

by tabulating all mllterial dates, etc., held 
sufficient); 1878, State t>. Colby, 51 Vt, 2!H, 
295 (clerk's certified copy of marriage rccord, 
omitting the ccrtificate of the minister, not 
Bufficient): 1879, State 11. Potter, 52 Vt. 33, 38 
(copy of marriage record held sufficient on the 
facts); 1887, Blair v. Sayre, 29 W. Va, 604. 
606, 2 S. E. 97 (official abstract of maniage 
certificates, etc., admitted under statute), 
Compllre thc statutes cited ante, § 1644, which 
oiten imply something on this point. 

4 1855, Banks v, Darden, 18 Ga. 318, 341 
(corporation book.!!, when offered, .. are 
testimony before the jury as to all entries 
appertai.ning tv the same transaction"; but 
the offeror may read what he chooses, lea\ing 
the opponent to rend the rest); 1866, Vischer 
11. R. Co., 34 Ga. 536, 539 (corporation book of 
miuutes; relevant parts not first read may be 
treated as .. already berore the jury"); 1900, 
Fouche II. Bank, 110 Ga. 827, 36 S. E. 256 
(corporation minutes; the whole relating to 
the transaction, not required); 1843, Woode 
II. Banks, 14 N. H. 101, 109 {"In admitting 
eopies of records [here proprietary records]. 
it would be absurd to require a copy or the 
whole book; copies of so much or the record sa 
relates to the subject-matter oi the suit are 
allowed; but there should generally be an 

• 

entire copy or the proceedings of a particular 
meeting or anything else done and tranellcted 
at a particular tlme "); 1854, Whitehouse ~. 
Bickford, 29 N. H. 471, 481 (semble it must be 
merely "a full record of the entire matter 
which it embraces or to which it rellltes ") : 
1858, Sinking Fund Com'rs v. Bank, 1 Metc. 
Muss. Ky. 174, 185 (recital or corporation's 
proceedings as set forth in a mortgage, re
ceived as a copy). 

, 18-38, Adle v. Sherwood, 3 Whart, Pa. 481, 
4&3 (so m'lch only of a statute" as PertaiIlll to 
the matter in point" need be certified): 1839, 
Swift v. Fitzhugh, 9 Port. Ala. 39, 54 (only the 
material portion need be olTered); 1845, 
Chamberlniu 17. Mrutland, 5 B. Monr. Ky. 448 
(deposition or a foreign notary verirying an 
extract from a law as to holidays, admitted): 
1864, Biesenthall t>. Williams, 1 Duv. Ky. 329 
(simi1ar; treated as Il .. sworn extract" or a 
record); 1859, Grant's Succession, 14 La. An. 
795 (contents or a usury statute, sufficient 011 
the racts); 1824, Statu. Welsh, 3 Hawks N. c. 
40-;, 407 (title of a statute not sufficient, ill 
pro\ing an incorporation); 1876, Grant v, 
Coal Co., SO Pa. 208, 216 (copy or a chapter of 
a roreign statute, held sufficient), 

For proor oi a foreign ,/atu" by expert 
testimony, ante, 111211. 1953. 
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order of judgment, with perhaps one or two other parts of the record, will 
suffice: 1 

1828, MILLS, J., in McGuire v. Kouns, 7 T. B. Monr. 386: "It is a general rule that 
records, when used in evidence, must be produced entire. But this rule is laid down 
with some exceptions and limitations. The reason assigned for it is that the part of the 
record which is lacking may give the rest a different meaning. Where a record is used 
as evidencc to prove the facts therein contained, the rille well applies. But where it is 
only used (as it is here) to show the fact that there was such a judgment, then so much 
of the record as is rclevl\l.1t is frequently pennitted to be used. Here the fact to be shown 
[in an action for laud bought at a sale on executicn] was that there was such judgment 
to warrant the execution, and enough of the record is produced to establish that fact." 

(2) Between these two extremes, therefore, lie an innumerable variety of 
cases. At one end are the cases in which the entire record is needed in order 
to enforce in detail the terms of the right vindicated by the judgment. At 
the other end are the case£; in which merely the final order is needed as show
ing that in fact it was made. Naturally, then, the scope of the copy will 
depend upon the nature of the issue in hand. No fixed rule can be laid down; 
the substantive law applicable to the case in hand will have an important 
h . 2 .carmg. 

'2110. I 1892, Gibson 11. Robinson, go Ga. 1861, Goldstone 11. Davidson. 18 Cal. 41 
756. 763. 16 S. E. 969; 1900. Littlc Rock C. (certification of each part of the record as a 
Co. o. Hodge. 112 Ga. 521. 37 S. E. 743; 1855, separate papcr. sufficient. though not proper); 
Lec's Adm'x o. Lee. 7 Mo. 531.534; Md. Ann. C. C. P. 1872. § 1907 (ccrtified copy of a forcign 
Code 1914. Art. 35. § 64 ("short copies" of a judicial record must cllntain "an exact tran
judgmcnt or dccree are rcceivablc to prove script of thc whole of it"); Georgia: 1887, 
"the recovery of such judgment or decree"); Doggctt 11. Sims. 79 Ga. 253. 257. 4 S. E. 909 
1897. Rainey v. Hines, 121 N. C. 318, 28 S. E. (record of conviction. not sufficicnt on the 
410. facts); 1899. Ocean S. S. Co. o. Wilder. 107 

2 Thc substantive law being usually the Ga. 220. 33 S. E. 179; 1006. Patterson o. 
dctermining fcaturc. it would be unprofitable Drake. 126 Ga. 478. 55 8. E. 175; IUi71ois: 
to attempt a full collection of thc precedents; 1886. McMillan o. Lovejoy. 115 III. 498. 4 
thc following will serve merely as illustrations N. E 772; 1902. Peoplc v. Pike. 197 Ill. 449, 
of the principlc: 64 N. E. :i;)"J (county court rccords. held suffi-

ENGLAND: 1661, Trowel II. Castle. 1 Kcb. ciently provcU on the facts); Indiana: 1861, 
21. semble (chancery decrec must be accompan- Phelps I). TiltOL'. 17 Ind. 423; 1881. Kusler I). 
ied by bill and answer); 1833. Blower II. Hollis; Crofoot. 78 Ind .. 0;97. 600 (action on notes for Ii 
1 Cr. & M. 393 (samc question; undecided); Judgment; COpy held incompletc on the 
1841. Leakc I). Westmeath. 2 Moo. &: Rob. 394 facts); 1881. Jenkins I). State. 78 Ind. 133 (con-
(bill and answcr required). vietion; record sdlicient on the facts); 1883, 

CANADA: N. Br. Conso!. St. 1903. c. 127, Anderson I). Ackc·."IIIan. 88 Ind. 481. 490 (part-
I 29 (" such parts which may be so nccessary" nership ; record held sufficiently complete); 
of specificd kinds of records will suffice instcad 1884, Brown I).£aton. 98 Ind. 591. 595 (action 
of the whole); N. Sc. Rev. St. 1900. c. 163. on a judgml;nt; rccord incompletc on the 
§ 15 (ccrtified copy of an order or entry of facts); 11:189, Winemillcr II. Thraah. 125 Ind. 
judgment suffices. without the record). 353. 25 N. E. 350 (malicious prOBecution; 

UNITED STATES: Arka7l8aa: 1881. Wilson the indictmcnt allowed to be read); 1905, 
II. 38 Ark. 181. 186 (decree in chanccry Chicago & S. E. R. Co. I). Grantham, 165 Ind. 

proceedings. the other records 279. 75 N. E. 265 (emincnt domain: transcript 
havina: burned; decree alonc sufficient on held sufficient); Iowa.: 1855, Lattourett o. 
the facts. but also because it was cffective in Cook, 1 Ia. 1, 5 (whole not required on the 
this case 'proprio vigore' without the other pro- facts) : 1858. Campbell II. Ayres. 6 Ia. 339. 344. 
eeeding9) ; 1886. Hallum O. Dickinson. 47 (jud,tillent without plcadings. not sufficient on 
Ark. 120.124. 14 S. W. 477 ('nul tiel record'; theracts); Kentuck1l: 1808. Walker 11. Kendall, 
parts set rorth held insufficient); California: Hardin 404. 409; 1819. Grebbin II. Davis. 2 
1857. Nims II. Johnson. 7 CIIl. 110 (record, A. K. Marsh. 17; 1903, Tompkins o. Com., 117 
lacking judgment-book, held insUfficient); Ky. 138, 77 B. W. 712 (competency of • 
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(3) The probate oj a will is a judgment pronouncing the due execution of 
a wilI, and therefore a copy of the will alone will usually not suffice, where 
the offer assumes the execution of the will as a fact; the whole of the record 
of probate must on principle be offered. But the presumption of regularity 
of official proceedings (post, § 2534) may well suffice to dispense with cer
tain parts of the record or to prove certain parts of the proceedings not con
tained in the record. The requirements, however, of the substantive law and 
of local procedure, as well as the general regulation of the subject in modern 
times by express statute of procedure, so complicate the subject that it 
would be unprofitable to attempt to disentangle the operation of the principle 
of Evidence.3 

divorced wife; record of divorce not required) ; Malcom, 9 Humph. IS7, 192 (copy of indict
Marviand: Annot. Code 1914, Art. 35, § 67 ment, without the rest of the record, excluded) ; 
(instead of a tranbcript of the record of a cause 1849, ,Vhitmore v. Johnson, 10 Humph. 610, 
in a domestic court, the original papers with a 612 (decree divesting title to realty, sufficient 
trall!cript under seal of the docket. entries will without the whole record); 1865, Carrick 11. 
suffice); St. 1918, Apr. 10, c. 130, amending Armstrong, 2 Coldw. 265 (champertous agree
Ann. Code, Art. 35, § 56 (certified copy or ment to transfer judgment; deposi~ion, etc., 
extract of deed, morigage, etc. by court, clerk, without the entire rccord, inadmissible); 
transmitted to land office, admissible) ; 18/i, Coffee v. Neely, 2 Heisk. 304, 307 (clerk's 
1911, Mundy v. Jacques, 116 Md. 11, 81 Atl. certificate of record, heid te, iID!-")rt a copy of 
289 (' nul tiel' record; complete COpy ofIllinois the whole); 1873, Saint ~. Taylor, 12 Hei5k. 
judgment-record required; distinguishing 488, 491 (insolvency in another State; decree 
Code Art. 35, SUPra, n. I, as applying only sufficient, "ithout tbe entire record); 1880, 
to dOlDcstic judgments) ; }.[Q8sachuse!l8: 1842, Garner 11. State, 5 Lea 213, 217 (jUstice's 
Eaton ~. Hldl, 5 Mete. 287, 290 (an order judgment recovered on county warrants; 
of reference to arbitration; .. proof of a copy, whole of the r:)cord to be produced); 1880, 
or of the contents so full and complete as Willis fl. Louderback, 5 Lea 561 (sale by decree 
to be substantially a copy," allowed) ; of Court; whole record required); 1912, King 
Michig.Jn: 1897, Drosdowski 11. Chosen II. Cox, 126 Tenn. 553, 151 S. W. 58 (damages 
Friends, 114 Mich. 169, 72 N. W. 169; on dissolution of injunction; part or record, 
MUBj$sipPi: 18.54, Mandeville ~. Stockett, 28, held not bufficicnt on the racts: cases col-
Miss. 398, 408 (when the record itself is not leeted); St. 1919, Apr. 16, c. 130 (certified COpy 
producible, its disputed contents must be of final decree. witbout tbe entire record, 
tried by complete transcripts, not by certified admissible) ; Vermont: 1797. Richards 11. 
ext~Bct8 or by depOsitions); 1857, Shirley". Pearl, D. Chip. 113 (trespass for cattle taken 
Fearne, 33 Miss. 653, 667 (same); 1897, Rule from the plaintiff, wbo obtained them under 
fl. State, . Miss. ,22 So. 872 (perjury; an execution; judgment as well p.s execution 
to determine materiality the whole of the required to be read); J'iroinia: 1836, White 
record or as much lUI is helpful should be pro- ~. Clay, 7 Leigh 68, 7S (injunction bond decree; 
duced; here, the defendant was allowed to extracts sufficient on the racts); 1918, Virginia 
produce additional parts); MU8I1Uri: 1829, & W. Va. Coal Co.~. Charles, D. C. W. D. Va., 
Philipson II. Bates, 2 Mo. 116 (95); New York: 251 Fed. 83 (decree "f sale of lands). 
1807, WilSOn 11. Conine, 2 John. 280 (chancery Sometimes, though a prior decree is required, 
decree nwarding execution on a prior deeree it may be sufficiently proved by a recital in the 
recited, offered to show the prior decree: one offered (ante. § 1664). 
beld jnsufficient as a COpy); 1830, Winans II. Compare the citations ante § 1678 (certifi-
DunbalD, 5 Wend. 47 (approving the preced- cate of effect of a record). 
ing); 1827, Packard fl. Hill, 7 Cow. 434, 443, I The following cases may serve as iIIustra-
on app. 2 'Wend. 411, 5 Cow. 375,384 (foreign tions; the statutes coUected ante, § 1681, will 
judgIJlcnt; d:lcuments held sufficient); Penn- guide to the local statutory provisions : 
""lvania: 1823, Hampton II. Spcckenagle, 9 Fed. 1897, Newman 11. V. T. C. S. & I. Co., 25 
S. & n. 212, 221 (record of partition, held in- C. C. A. 38?, 80 Fed. 228 (probate presumed 
IlUfficient); Ten1lU8ee: 1833, Lowry 11. M'Dur- to have been made on due proof); 1909, 
mott, 5 Yerg. 225 (decrees ohale reacl, without Pineland Club fl. Robert, 4th C. C. A., 170 
producing bill and answer, to show land-title) : Fed. 341 (a record of 8 will must show that 
1842, Lewis fl. Bullard, 3 Humph. 207 (action there was a decree admitting it to probate, on 
on a prosecution bo:ld; execution not usable the principle of § 1658, ante; hence are-record 
lritbout the whole record); 1848, McCully ~. of a certified copy of a will from the probate 
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(4) In discrediting a witness by proof of comiction for crime, a copy of 
the entire record was required at common law; but now, almost everywhere, 
by statute, it is allowed to prove the conviction by the cross··examination 
of the witness himself or by a brief certificate of the record's tenor (ante, 
§ 1270). 

(5) In proving title by the deed of a sheriff or tax-collector selling upon 
execution for a private debt or for taxes, the present principle requires at 
least the proof of the judgment and the execution as well as the deed. But, 
since the sheriff's deed usually recites the former documents or one of them, 
the further question arises whether this hearsay recital is admissible evidence 
of the other documents. Over both of these questions much controversy has 
occurred (ante, § 1(64).4 The present principle would also in strictness require 
the copy of the recorded deed to include the entire description of all parcels of 
land sold and conveyed on that occasion; but here again, for reasons of 
practical convenience, statute often permits the use of a deed-copy containing 
the description of the specific parcel of land in controversy" exclusive of the 
description of all other real estate therein described." I> 

§ 2111. Same: Application to Bill, Answer, and Deposition in Chancery. 
(1) It came to be generally accepted at common law that a bill in Chancery 
could not be used as an adml~sion in another cause at law against the party 
filing the bill (ante, § 1065). So far, however, as it may nowadays be ad
missible, it is not to be considered as a judicial record, for it is offered with
out regard to what was determined in the suit or whether anything at all 
was determined. It is separable by itself, as a single connected stateme:lt, 
and it may of course be read without using the remaining parts of the 
record.1 Whether it must be read as a whole, or may be read in parts only, 
depends upon the view taken of the controverted question already examined 

court. no decree of probate appearing therein, 
was held not admissible under S. C. St. 1866, 
Dec. 20, admitting records of certified copies 
of lost originals); Fla. 1800, Bellamy II. Haw
kins, 17 1<1a. 750. 756 (certified extracts of 
probate records, excluded); Ind. 1885. Vail 
II. Rinehart, 105 Ind. 6, 12. 4 N. E. 218 (pro
bl>te proceedings, held sufficiently complete) : 
N. J. 1911, May 1. c. 309 (exemplified copy of 
probate of foreign will need not contain proofs 
of execution); Pa. 1820. Miller II. Carothers, 6 
S. & R. 215, 223 (held sufficient although here 
only one witness had sworn before the register; 
both being now dedd); 1829, Ripple II. Ripple. 
1 Rawle 386, 389 (admissible. where by the 
certificate on the eopy the probate appears to 
have been in due form); 1841. Loy II. Kennedy, 
1 W. & S. 396 (register's certificate of probate, 
with a copy of the will, sufficient, though it 
showed defective proof before the register); 
S. C. 1893, Hankinson II. R. Co .• 41 S. C. I, 17, 
19 S. E. 206 (statutory permission to prove the 
appointment of an executor by copy of the 
letters of administration dispenses with using 

the rest of record); Tenn. 1849. Harris v. 
Anderson, 9 Humph. 779 (certified copy of a 
foreign registered will, omitting the probate, 
excluded); 1860, Marr II. Gilliam, 1 Coldw. 
488. 512 (same); 1884, Smith 11. Neilson. 13 
Lea 461, 467 (same): 1881, Mosely II. Wingo, 
7 Lea. 145 (certified copy of a probate, held 
Bufficient) ; 1897, McNeely II. Pearson,
Tenn. , 42 S. W. 165 (a certified copy of a 
will in the probate court lacked signatures, etc .• 
but the recitals of the record described the 
missing elements of the will; the due execution 
presumed): Va. 1831, Ex parte Todd, 2 Leigh 
819 (whether the certificate must show foreign 
proof in detail, undecided). 

f Similar questions arise for an adminiatra
tor'8 deed: 1908, Felix 11. Caldwell, 235 Ill. 159, 
85 N. E. 228 (administrator's deed without 
decree. the records of court being destroyed, 
admitted. in connection with Rev. St. 1872, 
c. 30. § 12). 

& E. g.: Wath. R. & B. Code 1909, § 1261. 
§ 2111. 1 See the CI!.8C8 cited ante, § 1065. 

506 



§§ 2094-21251 I. COMPULSORY COMPLETENESS: B. DOCUMENTS § 2111 

(ante, § 2102), namely, whether the whole of any single writing must be 
used; and the practice is apparently unsettled.2 

(2) An a1l$Wer in Chancery which was unquestionably receivable as an 
admission (ante, § 1065) is for the same reason a separable document 
which may be treated as independent of the record; the remainder of the 
record, therefore, need lIot as such be proved. But an answer is at least, as 
its very name implies, a response to charges in the bill. On the principle, 
therefore, of incorporated separate writings (ante, § 2104), the biU must in 
strictness be read with the an.'lWer; for how can an answer be intelligible 
without the question calling for it? 

1838, Pennell v. :Meyer, 8 C. & P. 4iO. Mr. CampbeU, for the defendant, on the defend
ant's answer being offered by the plaintiff: "The bill must be read as well as the answer; 
it is like parts of a conversation." Mr. JV ilde, for the plaintiff: .. It is not necessary; it 
is only the rigmarole of a draftsman.3 ••• It is not like a conversation, because one part 
takes place at one time, and another part at another .... It is the surmise of counsel 
only; it not tell the real case." Mr. Campbell, for the defendant: "An answer in 
chancery is an answer to specific questions put; first, it tells the story, and then divides 
the narrative into particular questions." TINDAL, C. J.: "What is the- use of it, when 
I must tell the jury that it is only the imagination of a young man sitting in his chambers? 
It can only be to prejudice the jury. I never knew it done." Mr. Campbell: "How can 
your lordship and the jury know what the answer is, unless you know the statement to 
which it is an answer?" TINDAL, C. J.: .. No doubt the questions are evidence, the 
interrogatory parts of the bill." Mr. Campbell: "I believe the defendant's answer would 
not be held sufficient, though he answered all the interrogatories, if he omitted to answer 
all the parts of the narrative." TINDAL, C. J.: .. I think, if you insist upon it upon principle, 
I cannot object to it; though I never knew it done before." 

In strictness, then, the bill must be put in with the answer; 4 yet it is not 
likely that this would to-day be required, except so far as the former appears 
necessary to complete the sense of the latter.s That the whole of the answer 
must at least be put in is elsewhere noticed (ante, § 2103, post, § 2121). 

(3) A deposition is no part of the record, but is a separate statement by a 
. person not a party to the cause: hence, there would ordinarily be no need 

of producing with it a copy of the record. But since a deposition in another 

, 1859, Davies 11. Flewellen, 29 Ga. 49 (op
ponent allowed to read "other parts of the 
same bill relating to the same issue "); 1878, 
Seiple p. Northcutt, 62 Ga. 42, 45 (amendment, 
in a separate document, to a bill in chancery, 
need not be read with the bill, but the opponent 
may read it); 1888. Jones p. Grantham, 80 Ga. 
472,476,5 S. E. 764 (bill in chancery; "what
ever the law may be, with regard to admitting 
a part only •... we are sure that if a part 
only be tendered, that part should be dis
tinctly pointed out, and all of the instrument 
neceBBBry to make that part fully and 
corn-ctly understood should go to the jury"). 

~ For this peculiarity of it. see anle, § 1065. 
• 1726, Gilbert, Evidence, 55 (" because 

without the bill there does not appear to be a 
cause depending "); 1828, Rowe 11. Brenton, 8 

B. & C. 737, 765 (answer to interrogatories in 
an ancient proceeding, admitted, the interrog
aoories themselves being lost). 

'1879, Munroe 11. Phillips, 64 Ga. 32, 40 
(action against an administratrix; after two 
returns to the probate court were admitted, 
the opponent was allowed to put in the reo 
mainder made at the same time and sworn to 
in the same affidavit); 1884, Dowling 11. 
Feeley, 72 Ga. 557, 567 (similar suit; a return 
of the defendant being offered by the plaintiff, 
held that he need not put in the vouchers 
referred to therein, the defendant being allOWed 
to put in such as were connected); 1899. 
Edwards P. Mattingly, 107 Ky. 332, sa s. w. 
1032 (original answer, without all the plead
ings, may. be read). 
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cause cannot be used unless the parties and the issues were there the same 
(ante, § 1386), a copy of the record must, in strictness, be produced, that the 
identity of parties and issues may be seen. To avoid this cumbrous formality, 
it early became customary for the Chancellor, on authorizing an issue at law, 
to order the depositions to be thei'e received without that formality. Accord
ingly, when the commission or other order adequately exhibits the necessary 
data, a copy of the record is unnecessary: 6 

1813, L. C. ELDON, in Corbett v. CorbeU, 1 Yes. & B. 335, 336: "There is a great mis
take upon this subject of reading depositions at law. The interposition of this Court is 
not from absolute necessity. If the depositions are taken in a cause between the same 
parties, and proof is given at the trial that the .... itnesses are unable to att~nd, the depo
sitions may be read wit.hout an order. But then the part~· must incur the expense and 
trouble of ha\ing the bill, answer, and all the proceedings. To prevent that incon
venience, therefore, where the trittl is ancillary to a suit here, an order of this Court is 
obtained, directing the judgp. at 'nisi prius' to receive the deposition "ithout more proof 
than that it is the deposition." 

II. MAy THE WHOLE OF THE UlTER.\NCE DE .UTERW.\ROS PtJT IN BY THE 

OPPONENT? 

§ 2113. General ; the Whole on the Same Subject, if Relevant, 
be put in. For the reasons already sufficiently examined (ante, § 2094) 

the opponent, against whom a part of an utterance has been put in, may, in 
his turn, complement it by putting in the remainder, in order to secure for 
the tribunal a complete understanding of the total tenor and effect of the 
utterance. It has been seen, in the foregoing sections, that there is much 
opportunity for difference of opinion whether the IJroponent in the first in
stance muat put in the whole. But there is and could be no difference of 
opinion as to the opponent's right, if a part only has been put in, himself to 
put in the remainder. Indeed it is the very fact of this opportunity and right 
which (as already seen) has frequent bearing upon the question whether it is 
worth while to require it from the proponent in the first instance. 

This right of the opponent to put in the remainder is universally conceded, 
for every kind of utterance without distinction; and the only question can be 
as to the scope and limits of the right .. 

• Acan'd: 1807, Bayley II. Wylie. 6 Esp. 85 that introductory matter"): 1818, Gordon (I. 

(Ellenborough. L. C. J., said that" no state of Gordon, 1 SW8nst. 165, 170. 
things could make it nccCMBry to produce the Whether the whok of the tUpoWion itaelf 
bill and answer, provided ..• the com- must be read hBII been considered ante, I 2103. 
mission was produced": and even this might § 2113. J It is therefore one of the charac-
be dispclU!ed with where it was by lapse of tcriatic superfluities of Code legislation that 
time presumed lost): 1808. Palmer 11. Ayles- this always conceded principle should fre-
bury. 15 Ve& Jr. 176 (by the Editor. an order Quently be found solemnly enacted. whilo the 
is not necessary; but without it "the Court of important controver&ies already considered arc 
law must go through the other preliminary ignored and lelt without a settlement: Cal. 
proof of the bill, answer, and issue joined; and C. C. P. 1872. § 1854 (oo When part of an act. 
it is to exempt the who tries the QUC8tiollll declaration, conversation, or wliting is given 
fit law from the of hearing the whole in evidence by ono party. the whole on the 
mcord read that an ordel' is made as an author- same subject may be inquired into by the 
it.y for the reception of the evidence without other; when a letter is read, the answer may 
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The ensuing controversies are in effect concerned merely with drawing the 
iine 50 that the opponent shall not, under cloak of this conceded right, put 
in utterances which do not come within its principle and would be otherwise 
irrelevant and inadmissible. In the definition of the limits of this right, 
there may be noted three general co!'olla~ies of the principle on which the 
right rests, namely: (a) No utterance irrelet'al1t to the i8sue is receivable; (b) 
,No 11Wre of the remainder of the utterance than concerns the same subject, and i8 
explarudory of the first part, is receivable; (c) The remainder thus received 
merely aids in the C0118trllction of the utterance a8 a whole, and is not in itself 
testimony.2 

(a) First, then, no utterance irrelevant to the ~'SSlle is receivable. This limi
tation is obvious enough; because the sole purpose in listening to the remain
der is to obtain a correct understanding of the effect of the part first put in; 
and no remaining part, even if contained in the same breath or the same 
writing, can furnish such aid if it is wholly irrelevant t~ tIle issue. Practi
cally, this limitation is often unenforceable where the remainder of the utter
ance is contained in the same single writing; but in theory of law, at any 
rate, the irrelevant portions are to be given no consideration for any purpose 
by the tribunal: 3 

1862, WILDE, B., in Jliln6 v. Lei8ler, 7 H. & N. 786, 803: "No doubt, there are cases 
where documents which are admissible are not proof of all the facts stated in them. For 
instance, if a notice to quit is given in evidence, and en its being read it appears that 
the landlord has drawn it up thus: 'In eonsequence of your not having paid' your rent 
for the last year, and having ill-treated the farm, and allowed the premises to be out of 
repair, I hereby give you notice to quit on such a day,' ..• it is plain that a document 
may be admissible and yet not proof of all the facts stated in it." 

1840, COWEN, J., in Garey v. Nicholson, 24 Wend. 350, 351: "[The rule about the 
whole being admissible] must obviously mean that the additional conversation called for 

be given; and when a detached act. declara
tion, convcrsation. or writing is given in 
cvidence, any other act. declaration, con
versation, or writing which is necessary to 
make it understood may also be given in evi
dence ") ; Ga. Rev. C. 1910. § 5830 (" Where 
either party introduccs part oC a document or 
record. thc oppositc party may read so much 
of the balance as is relevant "); Rev. C. 1910, 
15783, P. C. § 1030 ("When an admission is 
given in evidence. it is the right of the other 
party to have the whole admission and all the 
conversation connected therewith "); la. 
Code 1897, § 4015, Compo Code 17322 (like 
Nebr. Rev. St. I 8849); La. C. Pro I!lOO. § 356 
(the opponent using a party's conCessions 
in answers to interrogatories" must not dh'ide 
them; they must be taken entire"); Mont. 
Rev. C. 1921. § 10515 (like Cal. C. C. P. 
§ 1854); Nebr. Rev. St. 1921, § 8849 ("When 
purt oC an act. declaration, conversation, or 
writing. is given in evidence by one party. the 
whole on the same subject may be inquired 
into by the other; thus, when a letter is read, 
all other letters on the same subject between 

the same parties may be gi ven. And when a 
detached act, declar.:.tion, conversation. or 
writing which is necessary to make it Cully 
understood. or to cxplain the same, may be 
given in evidence"); Or. Laws 1920. § 711 
(like Cal. C. C. P. § 1854); P.I. C. C. P. 1901, 
§ 283 (like Cal. C. C. P. § 1854); P. R. Re\·. 
St. &: C. 1911, § 1391(like Cal. C. C. P. § 1854); 
Tex. Rev. C. Cr. P. 1911, § 811 ("When part 
of an act, declaration. or conversation or 
writing is given in evidence by one party, the 
whole on the same subject may be inquired 
into on the other. as when a letter is read all 
other letters on the same subject between the 
same parties may be given. And when a 
detailed act. declaration, con\'ersation. or 
writing is given in evidence. any other act. 
declaration, or writing which is necessary to 
make it Cully understood or to explain the 88me 
may also be given in evidence"). 

2 Approved in People II. Schlessel, 196 N. Y. 
476.90 N. E. 44 (1909). 

a Accord: 1888. Hathaway II. Tinkham, 148 
Mass. 85. 87. 19 N. E. 18. 
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should be relevant to the matter in issue. AlI evidenl'e is received under that qualifica
tion; and, if not so restrained, might operate as a waste of time; other subjects might 
be introduced having no connection ",ith the subject-matter of the suit." 

1902, GR.\NT, J., in Atherton v. Defree;;e, 129 Mich. 364, 88 N. W. 886 (title to horses; 
a ",itness for the plaintiff testif.ed to the defendant's admission that the horses were not 
his; on cross-examination by the defendant's attorney, the "itness, in reply to the ques
tion, "What else did he say?" said: "He said he was so blind he couldn't see; and I 
asked him about how much the colts were worth, and he said about 8300, and if he didn't 
get them he would go to the po.:>rhouse"): "Parts of a conversation, having no reference 
whatever to the issue upon trial, are not admissible under the nile that a party is entitled 
to the entire conversation. The rule means only that he is entitled to the entire conver
sation bearing upon the subject in controversy. Ten subjects may be talked about in one 
conversation. When one of the ten is the subject of litigation, it is not competent to put 
in evidence the conversation about the other nine. Defendant's blindness and poverty 
had nothing to do with the title to the property." 

(b) Secondly, no more of the remainder of the utterance than conceTWI the 
same subject, and is explanatory of the first part, is receivable. This limitation 
is the logical result of the principle on which the rule rests. But it has not 
been commonly observed in defining the rule. The usual phrase is that the 
"whole" of the utterance i. e. the remainder of the whole may be put in; 
and this received distinct sanction in die following leading opinion: 

1820, ABBOTT, C. J., ill The Queen's Case, 2 B. & B. 297: "The conversations of a party 
to the suit, relative to the subject-matter of the suit, are in themselves evidence against 
him in the suit, and if a counsel chooses to ask a witness as to anything which may have 
been said by an adverse party, the counsel for tltat party has a right to lay before the 
Court the whole which was said by his client in the same conversation, not only so 
much as may eJ.-plain or qualify the matter introduced by the previous examination, but 
even matter not properly conne.!tcd with the part introduced upon the pre\ious examina
tion, pro\;ded only that it relate to the subject-matter of the suit; because it would not 
be just to take part of a conversation as evidence against a party without giving to the 
party at the same time the benefit of the entire residue of what he said (in the same 
occasion." 

But this liberal allowance cannot, in theory at least, be defended. The single 
purpose of considering the utterance as a whole is to be able to put a correct 
construction upon the part which the first party relies upon, and to avoid the 
danger of mistaking the effect of a fragment whose meaning is modified by a 
later or prior part (ante, § 2094). It follows that the purpose is accomplished 
when the tribunal has had placed before it the remaining parts which may 
modify or explain the first part: 

1838, DENMAN, L. C. J., in Prince v. Sarno, 7 A. & E. 627 (on cross-examination, in an 
action for falsely prosecuting a suit for debt, testimony was obtained of the plaintiff's 
admission on the stand in the fOnner trial that he had been an insolvent; on re e:<amina
tion, other parts of his fonner testimony, dealing with his pre:lent claim, were asked 
about): "My opinion was that the witness--might be asked as to everything said by the 
plaintiff, when he appeared on the trial of the indictment, that could in any way qualify 
or explain the sta.tement as to which he had been cross-examined, but that he had no 
right to add any independent history of transactions wholly unconnected with it. . • • 
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Upon the whole, we think it must be taken as settled that proof of a"detached statement 
made by a witness at a fOl'mer time does not authorize proof by the party calliIlg that 
witness of all that he said at the same time, but only of so much as can be in some way 
connected "ith the statement proved. . • • We cannot assent to [the above passage of 
the opinion in The Queen's Case]. We ,,;1I merely observe that it was not introduced 
a~ an answer to any question proposed by the House of Lords, and may therefore be 
strictly regarded as extrajudicial; that it was not necessary as a reason for the answer 
to the question that was proposed; that it was not in tenns adopted by Lord Eldon or 
any of the other judges who concurred; that it was expressly denied by Lords Redesdale 
and Wynford; and that it does not rest on any previous authority." 

1858, MERRICK, J., in Com. v. Keyes, 11 Gray 323,325: "There is an important limita
tion to the rule, in giving evidence of conversations or of oral statements and declarations. 
The proof in such case is to be confined to what was said upon or concerning those matters 
which are made subjects of inquiry or investigation. Every remark or observation made 
upon those topics is to be received as competent evidence, because they may essentially 
modify the character and purport of the whole conversation, and vitally affect what might 
othen\;se appear to be explicitly asserted or denied. But if, during the same inten;ew 
between the witness and the party, other subjects of conversation or discussion are intro
duced, remote and distinct from that which i~ the object of inquiry or investigation, it is 
ob,,;ou!! that whatever may be said concerning them can have no tendency to illustrate, 
vary or explain it. Everything pertaining to these additional and ell:traneous matters 
should therefore be rejected as irrelevant and useless. . . . It appears that Smith, a 
,,;tness produced in behalf of the government, testified on cross-examination to a con
versation which he had with Walton, after they left the shop where the liquor, the sale of 
which constituted the offence alleged "l.gainst the defendant, was procured, relative to the 
woman from whom they obt.ained it. Before re examination the district attorney asked 

" 

him by what name the woman was called by Walton; to which it was answered 'He called 
her Mrs. Keyes.' This inquiry was limited to what was said by Walton concerning the 
name of the woman, and necessarily restricted the reply to that matter alone. It did not 
in the least degree refer to anything which Walton might have sllid relative to the act of 
sale. or to what took place in the shop before they left it. The two things were entirely 
distinct and independent of each other. The first reiated merely to the identity of the 
woman; the other, to an act alleged to have been done in yiolation of law. It ~s easy to 
see what, in this position of the case, were the extent and limit of the right of the de
fendant in pursuing the examination in reference to the inquiry which had already been 
made. She was entitled to pursue it for the purpose of drawing out fr"om the witnes!! 
everything whatever which was said by Walton, directly or indirectly, concerning the 
name or identity of the woman; but haying e.xhausted his knowledge on that subject, 
she could not proceed to bring in statements or declarations on another subject essentially 
di!'tinct and different. She desired to ask what further was said about the transaction; 
which plainly must be understood to have been an inquiry what was said concerning the 
act of sale with which the defendant was charged in the complaint. The statement or 
deciaration of Walton on that subject could be nothing more than mere hearsay, and was 
of course in itself inadmissible." C • 

Nevertheless, it is perhaps in practice undesirable to enforce such a limitation, 
if it is likely to lead to cumbersome defipitions and to lend itself rather to 
quibbling objections than to substantial improvement in the investigation 
of truth. The simple rule, in the form to-day most commonly enforced, that 

4 The following is also a good opinion; 1840, taken in the Queen's Case has been well 
Cowen, J., in Garey II. Nicholson, 24 Wend. defended by Spear, J .• in Lombard II. Chaplin, 
350, 352. The propriety of the distinction 98 Me. 309, 56 Atl. 903 (1903). 
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"the whole of what was said at the same time on the same subject" may be 
put in, has proved easily workable, and has been attended by no technical 
refinements in its use.5 It may therefore be said that the above limitation, 
though sound enough in principle, should not be sanctioned unless Courts can 
trust themselves to leave its application wholly to the determination of the 
trial judge.6 

(c) Thirdly, the remainder thus received merely aids in the construction of the 
utterance as a whole, and "is not in itself testimony. This, also, is simply a 
necessary deduction from the general principle. The remainder of the utter
ance, regarded as an assertion of the facts contained in it, is r:~erely a hearsay 
statement, and as such has no standing. It is considered by the tribunal 
merely in order to piece out and interpret the first fragment and ascertain 
whether as a whole the sense of the first becomes modified. For example, in 
Sidney's celebrated example, if a person is charged with saying "There is no 
God," he appeals to the preceding clause, "The fool hath said in his heart"; 
the total effect is to remove the first impression that the speaker has himself 
asserted atheism, and to show that he has merely attributed the atheistic 
utterance to a fool; but the prior clause is nevertheless not to be taken as 
testimony that some fool has made that statement. It may be immateria! 
whether he has or not; but if it were material, this prior clause could not 
serve to prove it; that clause is 'functus officio' when it has removed the mis
leading effect of the last clause as being a statement of the speaker himself. 
All this is logically unquestionable. Nevertheless, it is not uncommon for 
Courts to treat the remaining utterance, thus put in, as having a legitimate 
assertive and testimonial value of its own, as if, having once got in, it could 
be used for any purpose whatever.7 

§ 2114. Other PrinCiples discriminated (Res Geste, Witness' Bzplanation 
of Inconsistencies, Admissions by Reference or by Silence, Letters 
Conduct). In other parts of the system of Evidence, there are rules which 

5 The rulings will be found noted in the bound to believe, but only that it was, if true, 
appropriate classes of precedents, poBI, § 2115. relevant to the matter in dispute, to prove or 

G The principle in question was given Ii disprove, as distinguished from mere explana-
ludicrous application and led to a quick tory evidence"); 1841. Storer I). Gowen. 18 
passage of wit between eminl'nt counsel on an Me. 174 ("Both arc equally evidence to the 
occasion in the trial of Tilton v. Beecher jury"). 
(Abbott's Rep. II. 546); Mr. Tilton ha"ing Conlra: 1894, Carter I). Cartcr. 152 m. 434 
taken up a Bible in order to give Mr. Evarts on 449, 28 N. E. 948 (letters referred to in a con-
cross-examination" a better answer than my versation); 1906, Merchant's L. &: T. Co. v. 
own. sir," Mr. E\'arts objected. Judge Neil- Egan, 222 Ill. 494, 78 N. E. 800; 1873. Com. 
son: "Do you think it would be incon- tJ. Vosburg. 112 Mass. 420 (telegram containing 
gruous?" Mr. Evarts: "It gives us a right a significant assertion of fact admitted as 
to put in the whole book, if he rcads a part." explaining part of an admissible conversation 
Mr. Fullerton: " Wen. "sir, that would bring in which it was referred to. but not allowed to 
on your own condemnation." be relied upon as to the assertion in it); 1832. 

7 1848. Church, C. J., in Bristol v. Warner. Rice I). Withers. 9 Wend. N. Y. 13S. 141 (" If 
19 Conn. 7. 19 (approving an instruction those declarations were proof of the facts 
allowing the plaintiff to read the remainder of asserted, every defendant could justify. and no 
his own letter as evidence: "By 'substantive recovery would be had against him"). 
evidence' the judge did not mean conclusive Compare the correct \iew as applied to a 
e"idence. nor even e"idence which the jury was witness' sell-contradictions (ante, § 1018). 
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admit the use of utterances complementary or explanatory in their nature; 
and their difference in principle from the present principle must here be 
noticed: 

(1) Under the 'res gestre,' or Verbal Act doctrine, it is allowable to as
certain the complete significance of a person's conduct by listening to what he 
said when doing the act (ante, §§ 1772-1786). For example, if adverse 
siQn by Doe is relied upon to give prescriptive title, Doe's occupation of the 
land having been shown and his acts of ploughing or fencing having been put 
in evidence, it may further be shown that he said, when ploughing or fencing, 
"My father left me this land by wiH," or "1 have a deed to this farm," 
because this gives to 11is acts the significance of an adverse claim.l 

(2) An opponent may be shown to have made an admission by reference, 
i.e. by expressly stating that whatever a certain third person has said or 
will say is true, or by silent a8sent to another person's statement. Here, 
in effect, he adopts the other person's statement as his own, and the 
statement of the other person is received on the footing of an admission 
(ante, §§ 1070-1075).2 

(3) Again, when conduct is offered as indicating a 8tate of mind, the infer
ence from the conduct can often not be properly made unless the circum
stances leading up to and causing the conduct are considered, and these 
circumstances may consist in third persons' statements, which may therefore 
be evidenced. Thus, on an issue of sanity, the person's conduct acting upon 
letters received may show that his mind operated rationally upon the letters 
(ante, § 228). 

(4) When a witnes8 or a parly has been impeached by prior utterances 
showing bias or 8elf-contradiction, fairness requires that he be allowed to 
explain away their effect, if he can (ante, §§ 952, 1044, 1058). One way of 
explaining may be to give the remainder of what he said at the time. Here, 
then, the putting in of the explanatory parts is justifiable equally on two 
principles.3 

(5) That the stage of re-examination or cro8s-examination is the proper 
time for putting in explanatory utterances is one of the rules for the Order of 
Evidence (ante, §§ 1884, 1896), and does not involve the tenor or limits of the 
utterance. 

§ 211e. 1 It may be noted here that this is 
genuinely a branch of the principle of Complete
ness; i. e. undcr the Verbal Act Doctrine, the 
act as a whole consists of a conduct-part and II 
ycrbal part, and the vcrbal part may be put in 
as complcting tho conduct-part; while tho 
principle as applicd in the present Chapter 
deals with a yerbal part complementing 
another vcrbal part. In both classes of cascs 
it is donc by "Virtuc of thc principle of Com
pletcness; but the fomler c1a.;s is more 
conveniently dealt with in the above-cited 
placc in order to distinguish it from the Hcar
illY cxceptions. 

VOL. IV. 33 

. t Thus. where the separate statement is that 
of a third person, the two principles may 
oycrlap in thcir applicntion; i. e. the separate 
statcment is admissible equally undel' both 
principles. 

'On this point a distinction was drawn by 
Abbott, C. J .• in The Quccn's Case (quoted 
BUpra, § 2113), in which he pronounced for 
admitting only the explanatory remaindcr in 
fnvor of a witness, but the whole in fa~'or of II 
party. This distinction. howcver, already 
examincd for thc Case of a witncss (in I 1045), 
is unsound, and was repudiated in Prince ,. 
Samo (quoted rolpFa). _. -
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§ 2115. Principle's Application to (1) Oral Conyeraationa, Con-
Potlner Teltimony, Depolitions. The general phrasing of the principle, 

then, is that when any part of an oral statement has been put in evidence by 
one party, the opponent may afterwards (on cross-examination or re-exam
ination) put in the remainder of what was said on the same subject at the 
same time. This phrasing leaves something to be desired in definiteness, but 
it is practically applied without much difficulty and with little or no 
quibbling. 

Its most common application is to conveTsati011s in general, including 
the adrnuWYns of an opponent and to inc01/$Uftent siaiernellt8 of a wiille.~8 used 
in impeachment; 1 here, it may be noted that a conversation in a party's 

§ 21115. I In the 'oUowing rulings it is not "unless the answer would "ithout them be un-
always certain whether the statements were intelligible"); IS!l3. Jamison v. Pcople. 145 
oral or written; in some cases. they were the 111. 357. 3i8. il4 N. E. 486 (by an accused); 
statements of a witnes8. not a party's admis- 1 !l04. Chicngo City R. Co. 1:. Bundy. 210 Ill. 
sions; furthermore. thil rulings usually declare 39. 71 N. E. 28 (remainder of a conversation 
merely that the whole may be admitted. and forming part of a negotiation of compromise. 
where they expressly limit the utterance to admitted); 1!l13. Foster v. Shepherd. 258 Ill. 
the explanatory part (on the principle of 164, 101 N. E. 411 (remainder of defendant's 
§ 2113, par. 2. ant~) it is so noted; the rule is conversation "ith several persons. admitted); 
applied to a conversntion. where not otherwise Indiana: 1901, Diehl v. State. 157 Ind. 549. 
noted; compare also the statutes quotcd ante, 62 N. E. 51 (the whole is admissible, "at leaNt 
§ 2113. and thc cases cited pcst. ~ § 211!l. 2120: so far ns it may materinlly tend to impeach, 

CANADA: 1890. Halifax Banking Co. v. rebut. explain. or qualify. the portion intra-
Smith. 29 N. Dr. 462. 465, 18 Can. Sup. 710 duccd by his advcn;ary"); 1912. Tyrrcl ~. 
(conversation between a solicitor and one of State. 1 i7 Ind. 14, 97 N. E. 14 (folillcr testi-
the officers of the plaintiff bank; in the Dlony; after impeachment by parts. thcn only 
Dominion Court a larger scope was allowcd; so much as "cxplains. modifies. or is necessary 
in thc Pnvincial Court Princc v. Samo. Eng., to enable the jury to understand the statements 
was followed). introduced to impeach." is IIdmissible in 

UNI1'ED STATES: Alabama: 184!l. McLean rebuttal); Iuv:a: IS5!l. Gaddis v. Lord. 10 
I). State. 16 Ala. 672. 677; 1853. Nelson I). Ia. 141, 142 (whole of a conversation at the 
Iverson. 24 Ala. 14; 187!l, Washington v. same time and on the same subject, admissible; 
State. 63 Ala. 192; lR96. Drake v. State, under the Code. quoted ante, § 2113); IgB2. 
110 Ala. 9. 20 So. 450 (th~cats hy a defendant); Wilhelmi~. Leonard. 13 Ia. 335 ("whole of the 
1903. Hudson I). State. 137 Ala. 60. 34 So. 854; conversation "); 1S63. State v. FJliott. 15 10. 
1905. Braham I). State, 143 AIa. 28,38 So. 919 72. 73 (rule not applicable to statements 
(all said upOn the same subject); California: volunteered by the party not 118 a part of a 
1904. Risdon I). Yates. 145 Cal. 210, 78 Pac. conversation); 1882, Hess I). Wilcox. 58 lao 
641 (general principle stated); Connecticut: 380. 382. 10 N. W. 847 (principle applilWi); 
1832. Barnum I). Barnum. 9 Conn. 242. 247; 1897. Hartman Steel Co. v. Hoag. 104 Ia. 
1833, Clark I). Smith,~10 Conn. I, 5 (expressly 269, 73 N. W. 611 (conversation by opponent; 
following the opinion in The Queen's Case, what was said to him, admitted); 1904. 
ante. t 2113); 1848, Bristol I). Warner. 19 Pettis I). Grecn illv. A. Co., Ia. ,99 N. W. 
Conn. 7, 19; 1909. Thomas I). Young. 81 235 (Code rule applied) ; 1916. State V. Mcnilla. 
Conn. 702, 71 Atl. 1100 (not all that is said 177 Ia. 283. 15 S. N. W. 645 (murder; apply-
on any subject at II single interview is admis- ing Code § 4615); Louisiana: 1825. Pratt V. 

sible); Florida: 1896, Thalheim II. State, Fowler. 3 Mart. N. B. 452. 454: 1844. Lewis 
38 Fla. 169, 20 So. 938; 1903, Fblds I). State, ". Gibson. 9 Rob. 146. 148; 1854. Bean r. 
- Fla. ,55 So. 185; Georgia: 1851, Rolfe.,. Evans. 9 La. An. 163; Maine: 1841, Storer I). 
Rolfe. 10 Ga. 143, 145; 1874, Hanson II. Gowen. 18 Me. 174 (party's oral admissions; 
Crawley, 51 Ga. 52S. ;;34; 1879. Cox I). State, the whole "must be taken together"); 1903. 
64 Ga. 374. 382, 411, 414; 1904, Brown v, Lombard I). Chllplin. 98 Me. 309. 56 At!. 903 
State, 119 Ga. 572, 46 S. E. 833 (only the (party's letter; the whole admitted); J.fa17l-
explanatory parts): Illinois: 1842. Young v,land: 1827. Turner I). Jenkins. 1 H. & G. 161, 
Bennett, 5 Ill. 43. 47 (the witness having 163; 1916, F1accus Glass Co. v. Gavin, 39 Md • 
.. tated some of his remarks drawing forth 431. 98 At!. 213 (contract for bottles): Mas.,a-
the defendant's answers. held that the rest of ehuBeU3: 1814, Whitwell v. Wyer. 11 MIls.~. 6. 
the witness' remarks were Dot admissible, 10; 1858, Com. II. KeYl'8, 11 Gray 323 (only 
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presence is in effect merely one form of an admission, because statements in 
a party's presence are usually equivalent to admissions by him (anie, § 1071). 

the explanatory part; Quoted ante, § 2113): 355, 31 N. E. 1089 (similar); North CQf'olina: 
1867, Straw fl. Greene, 14 All. 206 (same); State 11. Pulley, 63 N. C. 9 (the witness an 
1868, Farley fl. Rodocanachi, 100 Mass. 427, accomplice testifying for the Stilte): Okla-
i29 (here, by a slip, the rule is stated in homa: 1911, Gibbons fl. Terr., 5 Okl. Cr. 212. 
the broader {orm); 1886, Dole fl. Wooldredge, 115 Pac. 129; 1909, Mahon fl. Ranldu, .54 Or. 
142 Mass. 161, 184, 7 N. E. 832 (same 115 Com. 328, 102 Pac. 608 (only the Qualif~ing parta; 
.,. Keyes); 1893, Com. fl. Armstrong, 158 the opinion illustrates the possibilities of per-
Mass. 78, 32 N. E. 1032 (same); 1899, Cusick verse technicalism above-mentioned in § 2113) : 
fl. Whitcomb. 173 Mass. 330, 53 N. E. 815 Oregon: 1918, Boyd D. Grove, 89 Or. 80, 173 
(same): !lichioan: 1902, Atherton 11. De- Pac. 310 (trespas~ by sheep): Rhode Island: 
freeze, 129 Mich. 364, 88 N. W. 886 (only the 1902, Shellnan v. Stafford Mfg, Co" 23 
part that relates to the subject is admissible; R. I. 529, 51 Atl. 26 (the rule "does not ('x-
quoted ante, § 2113): Missumppi: 19M, tend to matters distillctirom the admissions") ; 
J.'lowers fl. State, 85 Miss. 591, 37 So. 814 South Dakota: 1910, State ... West, 24 S. D. 
(statement of the deceased): Musouri: 530, 124 N. W. 751 (accused's admissions); 
1839, Howard t'. Newsom,S 1\10. 523; 1873, Tenne.!see: 1901, Cr-:'Iu;t r. State, 107 Tenll. 
Burghart t'. Brown, 51 Mo. 600; 1911, State 381, 64 S. W. 713 (irrelevant opinion state-
11. McDonough, 232 Mo. 219, 134 S. W. 545 ments, held inadmissible in explanation): 
(remainder of a con\'ersation 'l\ith a witliCSB Vt'mumt: 1905, State v. Bean, 77 Vt. 384, 
on other topics, excluded): 1911, State t'. 60 At!. 807 (" nIl that he said upon the subject 
Lovell, 235 Mo. 343, 138 S. W. 523; Nebraska: !It the sarno time must be received"); Vir-
1901, Curlson fl. Hohn, Nebr. ,95 N. W. oinia: 1921, Ellison l>. Com" 130 Va. 748, 101 
1125 (irrelevant Parts, admissible in the trial S. E. 097 ('I\itness' affida\it read h sel'-
Court's discretion): New Hampshire: 1843, contradiction; the whol", containing hearsay 
State fl. Winkley, 14 N. H. 491 (instead of the not a part of the contradiction, not admissi-
question to the impeached witness being con- ble); WisC07l8in: 1890, Emery II. State, 92 
fined to a specification of the originlll reo Wis. 146, 65 N. W. 848; 1903, Paulson v. 
marks, and asking categorically whether he State, 118 Wis. 89, 94 N. W. 771: 1906, 
made them, it may ask, "What did you say at Hupfer t'. National Dist. Co" 127 Wi!!. 306. 
the time?" th'J8 bringing out the whole of the 106 N. W. 831 (\\itness allowed to put ill 
con\'ersation; the theory being that by d"tail- parts of his former testimony in explanation; 
ing the whole "he makes a denial in substance English rule followed); 1900, Smith l>. MiI-
of having used the expressions in Question"); ,,'aukec E. R. &: L. Co., 127 Wis. 253, 106 
1844, Barker fl. Barker, 16 N. H. 333, 338, No W. 829 (whole of a conversation affecting 
.emble: 1900, State r. Saidell, 70 N. H. 174,46 contributory negli~ence). 
AU. 1083 (the whole, "so far as it explained or The rule equally admit.q a statement by a 
qualified the matters inquired about," aI- third per8Dn taking part in the conversation 
lowed) ; New Jersey: 1850, Somerville &: between the partics: 1806, Gillam fl. Sigman, 
E. R. Co. 17. Doughty, 22 N. J. L. 495, 500, 29 Cal, 637, 641; this is on the principle of 
aemblei New York: 1875. Tilton ". Beecher, § 1071, ante (admissions by silent to 
N. Y., "Official" Report, II, 313 (crim. con.; statements made in one's presence). 
Mr. Samuel Wilkeson, a 'mtness for the defend- But the rule does not admit the remainder 
ant, was discredited by testimony that he had of the utterance when the first part has come 
admitted that the publication of the charges of into evidence TMrdy incidenlaU1l and has not 
crim. con. would "knock the Life of Christ been put in e\idence for its own sake: 1919, 
higher than a kite," meaning Mr. Beecher's People 11. Baker, 290 Ill. 125 N. E. 26.1 
book; but explained that what he had really (murder; to explain the notice cf 
Mid was that this result would occur "if these defendant's actions, he an~wered on cross-
imputations were true"); 1808, Carver t'. examination that deceased had called his 
Tracy, 3 Johns. 427 (whole of an oral admission attention to defendant'!! presence: on re-
must be taken): 1840, Garey fl. Nicholson, l!4 examination. the remainder of dec('B'ed's 
Wend. 350, 35Z (like Prince fl, Sarno, Eng.): utterance, alleging defendant's was 
1842, Kelsey t'. Bush, 4 Hill 440 (action on a not admitted); 1827, Winchell II. 6 
note for a store; defendant's statement, when Cow. N. Y. 682, 684 (a witness to a note was 
admitting execution, alleging a breach 01 asked on cross-examination, to his credit, 
warranty, held admissible; the rule stated in whether he had mentioned seeing it to anybody, 
the old (orDl, and the preceding C86C not cited) : and to whom; he named the alleged maker as 
1862, Rouse 11. Whited, 2.5 N. Y. 170, 172 such a person; the alleged maker's reply 
(Prince fl. Sarno, Eng., followed; good opinion not allowed to be evidenced on re-examination; 
by Sutherland, J.); 1879, Platner t'. Platner, otherwise, if the purpose and effect of the 
78 N. Y. 90. 103 (pl"d·eding CIlSC approved): original Question had been to show s.n admie-
1892, F1ei5<:bman 11. Toplitz, 134 ~. Y. 349. sion by the maker's silence). 
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12115 RULES OF VERBAL COMPLETENESS [CHAP. I,XXI 
• 

The principle also finds application to confessions of an accused t and to 
testi11Wny at a former trial and to depositions.3 

§ 2116. Same: (2) Snndry Writings. The principle as applied to writings 
permits the whole of the same document to be put in. But since for writings 
the whole is usually either required to be put in by the first party or is in 
effect before the Court, under the principles already examined (ante, §§ 2102-
2111), there remains but little opportunity for the operation of the present 
principle. It finds occasional use for mi3cellane(YU$ document8,l for judicial 
records,2 and for corporate records.3 

I The authorities have already for conven
ience been placed ante, § 2097. 

Compare also the citations ante, § 2100. 
I Pedt:1'al: 1820, Harrison ». Rowan, 3 Wash. 

C, C. 583: Gl!O'f'oia: 1896, Lowe v. State, 97 
Ga. 792, 25 S. E. 676 (all of the former testi
mony containing the alleged contradiction) : lUi
noil: 1864, Aulger r. Smith, 34 Ill. 534 (former 
tcltimony of a party: the whole may be called 
for): 1905, Milieu. People, 216 Ill. 309, 74 N. E. 
743 (former testimony used as admissions; the 
remainder may be offered" which tended to ex
plain, qualify, correct, or in any manner throw 
light on the matters touched upon by the Ques
tions and answers which were proven"): Indi
ana: 1895,Siberryv. State, 149 Ind. 684, 39 N.E. 
937 (after a stenographer had given parts of tes
timony at a former tlial, the stenographer Will! 

asked hy the opponent to give other and quali
fying ,Jarts of the testimony, and these parts 
were ruled to be not in effect qualifying); 
MIJIJ.achUllett&: 1910, Grebenstein v. Stone &; 
Webster Eng. Co., 205 MeM. 431, 91 N. E. 411 
(the whole of a witness' fOi Dler statement" 
held not improperly read, in the trial Court'l!! 
discretion): Michigan: 1904, Culver Il. South 
H. &: E. R. Co., 126 Mich. 443, 101 N. W. 
663 (whole of former te,rtimony, inadmissibl&) : 
MiI,ou": 1857, State Il. Phillips, 24 Mo. 485 
(the whole was read): 1875, Prewitt Il. Martin, 
59 Mo. 333 (ISm~); 1881, State ·Il. Talbott, 
73 Mo. 358 (taking a modified view): 1892, 
Wilkerson Il. Eilers, 114 Mo. 245, 251, 21 
S. W. 514 (after cross-examination to contra
dictions in Ii deposition, the whole may be 
read, even though the cross-examiner rp.l'.d 
none); 1896, State Il. Punshon, 133 Mo. 44, 
34 S. W. 25 (of an accused before the coroner) : 
1857, State Il. Phillips, 24 Mo. 475, 485 (de
position), 18'15. Prewitt e. Martin, 59 Mo. 
325, 334 (deposition) I 1906, State v. Myers, 
1118 Mo. 225, 94 S. W. 242 (foregoing CBSell 

I 1116. • 1855, Miles e. Wingate, 6 Ind. 458 
(bill of exceptions as part of record of former 
auit, admitted: u a record is an entire thing, 
and if admissible for any purpoll8, all its parts 
are received n): 1871, Jones Il. Hopkins, 32 la. 
603, 504 (whole of a record introduced, to 
explain a claim leading to the judgment) : 1908, 
Matias Il. Alvarez, 10 P. I. 398 (whole of a 
record introduced): 1920, State II. Bramlett, 
114 8. C. 389, 103 S. E. 755 (murder of Mr •. 

approved): Montana: 1890, State e. Jackson, 
9 Mont. 518, 24 Pac. 213; NelD Hampahire: 
1885, Whitman II. Morey, 63 N. H. 448, 454, 2 
At!. 899 (parts of a deposition having been 
used as a self-contradiction, the opponent was 
allowed to read as much "as pertained to the 
8I1me subjects and tended to qualify, limit, 
or explain the answers read"); N_ York: 
1893, Re Chamberlain, 140 N. Y. 390, 393,35 
N. E. 602 (former examination used byoppo
nent in part: in rebuttal, only the explanatory 
parts are to be used); 1904, Hanlon II. Ehrich, 
178 N. Y. 474, 71 N. E. 12 (there is DO "hard 
and fast rule that will fit every caoe alike"; 
.. in no event, however, should the writing, or 
any part thereof, be read until it has been 
markL'<l in evidence": here a general objection 
not specifying the parts objected to asnotstrictly 
contradictory. was held not sufficient) : 1904, Taft 
II. Little, 178 N.Y. 127, 70 N. E. 211 (otherparta 
of the opponent's former testimony, allowed 
to be read, so far as explanatory) : Oklahoma: 
1898, Huntley Il. Terr., 7 Okl. 60, 54 Pac. 314 
(self-eontradictions in fOimer testimony: the 
whole of the witnC88' testimony may be read in 
explanation): 1904,F1ohro.Terr., 140kl.477, 78 
Pac. 565: TezOB: 1907, CorpUS!!. State, 51 Te~. 
Cr. 315,102 S.W.1152 (so much as ill pcrtin~nt; 
and explanatory of a cOlltradictory statement 
offered in impeachment may be used; otherwise, 
the whole; here applied to fOIUier iestimony). 

Compare the cases anU, § 2098. The same 
is implied in the C!lae8 cited anU, 1 2103; an 
opponent'll o~n amlDt:1'1I t() intel'logatories WilY 
stend on a different footing (poat, § 2124). 

Distinguish the question whether, in showing 
'he of the utterances, the magutrate'. 
report 01 teatimonll may be colltradictcd or 
added to (anU, 11349). 

I 2116. 1 1905, McBrayer e. Walker, 122 
Ga. 245, 50 S. E. 95 (a deed offered by a 
grantee's administrator: the iI antor allowed 

M. ; derendant had introduced BOrne affidavits 
in alimony proceedings brought by his wife: 
the State not allowed to use the whole record 
including an affidavit of the wife). 

Compare the cases cited ante, § 2108. 
• 1823, Pike II. Dyke, 2 Greenl. 213 (record. 

of an adjourned meeting of town proprietors 
three years later, excluded). Compare the 
cue. cited GnU, i 2109. 
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II 2094-2125] II. OPTIONAL COMPLETENESS § 2117 

§ 2117. : (3) Charge end Discharge Statements. When the admis-
sion offered consists of a statement that the claimed money, services, or the 
like, were in fact received, a statement made at the same time, that the 
claim was discharged in some way, should be admitted; because the state
ment thus on the whole becomes a statement of non-liability, not of iiability, 
and the first part of it is materially modified. It is not that the second part 
is in itself testimony to the discharge, but rather that it destroys the t prima 
facie' quality of the first part as an admission of liability: 

1813, MANSFIELD, C. J., in Ro.ndle v. Blackflum, 5 Taunt. 245 (the defendant having 
made out an account of the plaintiff's claim for timber against a ship, figuring it at £8Oi, 
and having written on the same paper a counter-claim for £764 demurrage, the plaintiff 
offered the paper as an admission of the whole claim, "ithout offering other evidence, 
and insisted that the defendant should offer some evidence of the counter-claim): "The 
defendant never admitted thiS account as distinct from the demurrage. His statement 
'I\'as made all in one breath; and I cannot distinguish what he admitted to be due for the 
timber from what he claimed for the demurrage. The verdict therefore was only for the 
balance, and was perfectly right. • • • It would be doing monstrous injustice if we were not 
to hold this, that thewhole of the declaration must be taken together. I always have thought 
that, if a man gave an account of a transaction, the whole of it must be taken together." 

1808, CarDer v. Tracy, 3 Johns. 42i: "The defendant said that he received a dollar of 
the plaintiff, but it was his due; on this declaration [for one dollar had and received], the 
justice v.ithout further e"icience decided that the plaintiff was entitled to reco\:er, and 
that the defendant must prove the debt he claimed." On appeal, per CURIAM: "The 
justice was manifestly wrong. The whole conversation of the defendant must be taken 
together. The plaintiff could not take one part and reject the other. What was said by 
the defendant, taken together, was a denial of the demand of the plaintiff, who was bound 
to prove it." 

This would seem to be to-day universally conceded.1 That any doubt ever 
arose is probably due to the existence at one time of a controversy on a similar 
point as to the use of a statement of discharge in an answer in chancery, 
which rests on other grounds (post, § 2121). 

to ",.e, on this principle, the gtantee's indorse
ment on the deed shol\ing a usurious mort
,age; properly, howover, the principles 
gO\'eming were those of § 2132, ]}OBI, and 
t 1082, anU, and not the present one at all}; 
1882, State t>. Hawkins, 81 Ind. 486, 487 
(official bond); 1895, Robinson 17. Cntter, 163 
Mass. 377, 40 N. E. 112 {letter}; 1815, Griffith 
II. Ketchum. 12 Johns. N. Y. 3i9, 380 (sheriff's 
return); 1883, Grattan t>. Life Ins. Co., 92 
N. Y. 284 (letter); 1823, Trustees 17. Hogg, 2 
Hawks N. C. 370, 374 (petition to plaintiff); 
1922, Weston 17. Royal Typewriter Co.,
N. C. , 110 S. E. 581 (party's pleading in the 
ca,e) : 1917,;Stern &: Sons. Inc. ~. Chagnon, 39 
R. I. 567, 99 At!. 592 (breach of contract: 
remaining parts of correspondence, excluded 

jmmaterial): 1922, Shell II. State,
Tex. Cr. ,,240 8. W. 546 (murder: part of 
a letter of deeeased hBving been admitted, 
the remainjng pages were held admissible for 
defendant). 

§ 2117. I Arkan.!Ga: 1854, Adkins II. Her
shy, 14 Ark. 442 (admission as to an account, 
asserting credits due, considered as a whole) ; 
Maryland: 1827, Oliver p. Gray, 1 H. &: G. 204, 
219 (a dobtor's acknowledgIllent, UBCd to take 
a debt out of the statute; biB statement of its 
discharge. made at the same time, must stand 
or fall with the acknowlcdgIllent; so that the 
creditor cannot disprove the discharge and 
still use the acknowledgment); New York: 
1808, Carver 17. Tracy, 3 Johns. 427 (quoted 
mpra); 1812, Wailing 17. Toll, 9 Johns. 141 
(defendant'S statement, admitting plaintiff's 
attendance as physician, but alleging that she 
was under age and had not employed him, 
taken as a whole); 1813, Fenner 17. Lewis, 10 
Johns. 38, 45; 1813, Credit II, Brown, 10 Johns. 
365 {defendant's statement, that he shot the 
plaintiff's dog, but did it to defend himself 
from attack, taken as a whole}; 1814, Hopkins 
II. Smith, 11 Johns. 161 {plaintiff's statement 
that defendant signed a note with J. H., but 
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§2118 RUI.ES OF VERBAL COMPLETENESS [CHAP. LXXI 

§ 2118. Same: (4) Acconnt-Boob. The use of the whole of a ledger
account ~or, in general, of all the items of account between the same parties 
in the same book or series of books) is open to the objection that the entries 
are not made at the same time but at different times, and that the case is 
therefore not precisely like a single oral statement or letter admitting a claim 
but asserting its discharge. In the latter instance it is easy to see that the 
intended tenor as a whole is a statement of non-liability, while in the former 
instance each entry admitting debit is usually at the time of making it a 
separate whole. Nevertheless, good sense has dictated that the whole of an 
account shall be taken together, whatever on strict principle might have been 
excluded. l The result has been thus defended: 

claiming that J. H. signed as surety only, CANADA: 1849, Palmer II. GiI· ... :rt. I "". 
taken as a whole); 1817. Methodist Ep. N. Br. 505 (account rendered); J:~{<t.' ,': a 
Church II. Jaques. 2 Johns. Ch. 77, 116 (paper II. O'Brien, 27 N. Br. 145, 156, Ceil. ~";p" 
exhibited to charge may be used also in dis- in Cassels' Dig. 1893, p. 297 (defendal.':·" '>vI .• I{. 
charge); 1818. Smith 1>. Jones, 15 Johns. 229 of account having been offered by j:;, r:ai' "': 
(etatement admitting a purchase but alleging all showing admiseions of knowled&· '.' • .;.c.. 
payment, taken as a whole); 1837, Gough 1>. lution of a partnership, the defena.">., . '.18 

St. John, 16 Wend. 646. 652 (U • Prima facie' allowed to offer other entries in the IIMlh) hooks 
an inculpatory admission must be viewed in to explain away the apparent infer",;.t!. from 
connection with matter in eXCUlpation which the former entries). 
comes out in the same conversation"; here, UNITED STATES: Fed. 1806. Morris v. 
admissions of knowledge of insolvency); Hurst. 1 Wash. C. C. 433 (gO<hJ opinion by 
North Carolina: 1797, Barncs 1'. Kelly, 2 Washington. J.); 1818. Bell II. Davidson. 3 
Hayw. 45; 1823. Jacobs 1'. Farrall. 2 Hayw. Wash. C. C. 328. 333; 1904. l:limpson 1'. First 
570. 571 (statement admitting an account but Nat'} Bank. 129 Fed. 257. 264. C.C.A. (banking 
claiming another account in diseharging. taken account); Ga. 1900. Bridges I). I:ltate. 110 Ga. 
together); Pennsll/1)ania: 1788. Newman 11. 246. 34 S. E. 1037 (a whole book. containing 
Bradley. 1 Dall. 240 (defendant's statement certain relevant entries. allowell to go to jUry 
that he borrowed the money. but repaid it. under instructions. the detar' '.il." of the ir·. . .' 
taken III! a whole; yet where the details men- relevant parts being impos'" oJ" without mu-
tioned in the favorable part of the statement are tilation) ; IU. 1901. Boudinot \I. "!.\' inter. 190 111. 
disproved by others. that part should be 394. 60 N. E. 553; la. 1859, Vviths II, 'Iagge. 
rejected); 1814. Shaller 11. Brand. 6 Binn. 435, 8 Ia. 163. 189 (when charu items are .~r(ered. 
438 (memorandum stating a right of dower credit items to the same pa:',y in tbe l3a'1lP book 
and also its releaee, taken together); South are equally made evidenr:': La. 1826. Wake-
Carolina: 1818. Arthur v. Wells. 1 Mill Const. man 1>. Marquand. 5 M·,,.:. L.'II. N. S. 265. 272; 
314 (declaration. by ono admitting a shooting. Rev. Civ. C. 1920. I ::4P. (t'.,1fchant·s books 
that he did not mean to kill. taken as a whole) ; are usable against them. ',1. .• gh not in their 
1821, Smith 1>. Hunt, 1 McC. 449. favor; "but if used as e';;~ence, the wh') 

Contra. 8emble: 1830. Barber 11. Ander~on. must be taken together"); Md. 1824. Kin!> 11. 

1 Bail. 358. 360 (trover. resting upon a demand MaddUX. 7 H. &: J. 467 (all the entriell in the 
and refusal; defendant on demand failed to I!IIIme book against the same party. admitted); 
return the sla .... e. but said that he had sent her N. H. 1907. Page I). Hazeltol!:. 74 N. H. 252. 
horne; the latter statement held to be matter 66 At\. 1049 (other items in 80 accoullt-book. 
of defence. provable by defendant). admitted); N. Y. 1818. W8ldeJ\ II. Sherburne. 

t 1118. I Acrord: ENOI,AND: 1701. Dars- 15 Johns. 409. 424 (whole of Il.'l.\ account ad-
ton iI. Oxford. 1 Eq. Cas. Abr. 10 ("Where a mitted); 1858. Pendleton II. WEI-·d. 17 N. Y. 
man wall charged only by an oath. or a book. 72.76 ("the whole relating to the .... me mmtter 
the IIBme should be his discharge"); 1842. is admiseiblc"); 1864. Dewey 1'. Hotchkisl!. 30 
Rowland II. Blaksley. 1 Q. B. 403 (set~ff; N. Y. 497. 502 (Quoted aupra); N. C. 1826. 
the defendant. putting in the plaintiff's bill Turner II. Child. 1 Dev. 133; Pa. 1821. 
of particulars to prove the items aet off. held WitherS!>. GilleIIPY. 7 S. &: R. 10. 14 .... dmissible 
bound to take the whole document). not for "matter impertinent t-:l ttr~ iseue." 

IIlE"LoAND : 1828. L. C. Hart. in Kilbee II. but U for all purposC8 of esp! b llll\'/().U. • • • 
8neyd. 2 Moll. 186, 193 ("If you use one lIide everything necessarily conDcclolld wllb th~ 
of an account produced by tho adversary. you entries relied on by the plointLJ ""hicl>. t'h; 'r 
mullt take both; yoU must take it altogether, books contained at the time thl" tlult "~;'b 
or relect it • in toto' "). brought "); 1824, Th(lmmOD \ 1{l'.1b~t,. ~2 
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§§ 2094-2125] II. OPTIOKAL COMPLETENESS 
~ 

§2118 

1864. HOGEBOOM, J., in Dewey v. Hotchkiss, 30 N. Y. 497, 502: "The books constituted 
one entire series of accounts between these parties, and, for the purposes of this case, ma, 
be regarded as if they contained nothing else whatever indeed, as if they had all 
presented in court by the plaintiffs on a single paper or account current. In such case 
could the defendant be permitted to cull particular entries from the account and e.'tclude 
the I think not. The rule that a party whose oral declarations, in a conversa
tion, are improved in evidence by his adversary, is not thereby permitted to introduce in 
his own favor disconnected portions of the same conversation having reference to distinct 
and independent matters, has no application to such a case; 1st. Because the account 
must be regarded as the single, entire. and continuous statement of the party offering it, 
presenting his version of the true state of the business transactions between the parties, 
- not necessarily entitled to credit in every part, if discredited by other evidence, but 
admissible for the consideration of the jUl".I; 2d, Because the defendant, having adopted 
the whole statement by ranging through its entire scope and contents, has given 
to the whole, and has made it necessary to examine and take in the whole, in order to 
determine how far the portions rejected by him bear upon, affect, or qualify the portions 
selected. There is no evidence that the portions of the account introduced by the plaintiff, 
after those introduced by the defendant, do not materially qualify the effect of the latter 
items, and do not in fact relate to the same precise subject-matter." 

§ 2119. Separate Utterances elEcluded; (1) Conversations, Oral 
and ConfeSSions, Libels, etc. It follows, from the general principle (ante, 
§ 2113), that a distinct or aeparate utterance is not receivable under this 
principle. The boundary here is usually defined by saying that all that 
was uttered at the same time on the same subject is receivable; yet it is 
difficult to test the line of admissibility by any formula, and none seems to 
have been sanctioned by general acceptance: 

1839, DENMAN, L. C. J., in Sturge v. Buchantzn, 10 A. & E. 598 (assumpsit for the value 
of a cargo improperly sold by the defendant's agent; the plaintiff having read letters 
of the defendant admitting parts of the plaintiff's case, the defendant was not allowed to 
read other letters of his in the same letter-book dealing with the same : 
"This is a series of copies of letters written from time to time, on principle exactly the 
same thing as if they had been kept in his counting-house on a file; it is like proving what 

S. &: R. 238; Vi. 1846, MattockS ~. Lyman, 18 separate book [of the defendant), making no 
Vt. 9S, 103 (payment allowed to be shown by reference to any other, not even bringing 
the same books); 1900. State v. Powers, 72 down a balance of account," not admitted iD 
Vt. 168, 47 At!. 830 (entire page of a book his favor). 
bearing a certain entry. admitted to show the The following case. making an exception to 
character of the book and the time of entries) ; the general rule for ezecutor.t and other /iduciar
Va. 1808, Waggoner v. Gray, 1 Hen. &: M. 603. iu. probably rests directly on the rule for chan-
60S; 1809. Jones v. Jones, 2 id. 44'1; JV. Va. eery answers, posi. 12121, and !!hould therefore 
1901, Rowan v. Chenoweth. 4G W. Va. 287. be applied only to pleadings rendering aD 
38 S. E. 544. account: 1827, Robertson v. Archer, 5 Rand. 

Contra, semble: 1820, Catt II. Howard, 3 Va. 319. 324 (excluded, because such pel'l!OIIS 

Stark. 6 (the whole of a single entry in an are obliged" to furnish those to whom they are 
account-book read. but not "distinct entries accountable the means of charging them to the 
in different parts of the book"). full extent of their liabilities"). 

But it is a proper qualification to exclude Where an entry in a book of entries is offered 
emMa made a/ter wit begun: 1821, Withers II. under the principle of 1 1531, ante (regular 
Gillespy. 7 S. &: R. Pa. 10, 15; and the follow- entries), the jUry may examine the whole of the 
ing ruling seems sound: 1803, Doolittle 11. book in order to determine /rom iU appeGTame 
Stone, 136 N. Y. 613, 616. 32 N. E. 639 (de- whether it is what it purports to be: 1904. 
(endant's book of accounts having been put in Hauller~. People. 210 Ill. 253, 71 N. E. 416 

. by plaintilf a8 an admillllion, a .. distinct and (hotel-register). 
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§2119 RULES OF VERBAL COMPLETENESS (CHAP. LXXI 

a party said in one conversation; one of letters or one of these conversations may 
be proved \\;thout authorizing the opposite party to bring forward for his own benefit 
what he himself said or wrote in another conversation or a different letter." 

1824, HosllER, C. J., in Stewart v. Sherman, 5 Conn. 244, 245 (rejecting a subsequent 
conversation concerning the ownership of a note): "It is a correct principle that the 
whole of a conversation must be taken together, in order to show distinctly the full mean
ing and sense of the party .••• The question is merely this, whether a particular con
versation is part of a preceding conversation because a negotiation begun was still pursued. 
• • • [Here] the conversation, in the manner above-mentioned, was not the srone. The 
past and future cannot thus be brought together in order to form an artificial identity. 
The law never intends that a party may make evidence for himself from his own decla
rations, but merely that the meaning of a conversation shall not be perverted by proof 
of a part of it only." 

The application of this principle to conversations, including oral admissioT13 
and confessions, depends almost entirely on the circumstances of each case; 1 

what is a separate utterance can ordinarily not be the subject of fixed defini
tion; so also for utterances charged as libellous or seditious.2 

§ 2119. I With the following rulings should who has been discredited by i7lC07l3utent ,taU-
be compared those already cited under § 2115. ments may be supported by evidence of other 
admitting the remainder of the same admiBSion consistent statements (ante, § 1122), and whether 
or confession; the present principle is there a paTty whose inconsistent claims have been 
constantly mentioned: Fed. 1808, Blight fl. used against him as admuBiona may show that 
Ashlt,y. 1 Pet. C. C. 15. 20 (statement on at other times he has made the aame claim as 
another day, excluded); Ala. 1842. I,ee.. now (ante. § 1133); both these things are 
Hamilton. 3 Ala. 529, 533; Conn. 1824, Stewart generally forbidden; yet they might be 
P. Sherman, 5 Conn. 244; 1836. Robinson 11. received as corroborating, even though inad-
Ferry. 11 Conn. 460, 462; IU. 1!H2. Norton II. missible under the present principle of Com-
Clark. 253 III. 557, 97 N. E. 1079 (admitting pleteneBS. 
the statements made by the other conversant 2 From the following rulings distinguish 
when useful for explaining the sense of the those already cited under §§ 195, 369. 403, 
statements of the other conversant already where the object is. not to show the total sense 
admitted); la. 1856. DOUgherty fl. Posegate, of a specific utterance, but to show the general 
3 Ia. 88. 90 (separate conversation or dec- state of opinion or feeling of an accused as 
laration. admissible only when it is necessary being loyal, revolutionary, malicious, or the 
to explain the firnt or make it Cully understood; like; under the latter principle the allowable 
tmder the Code); J 859, Williams V. Donaldson, range of utterances would obviously be greater 
8 Ia. 108, 112 (principle applied); 1864. State than under the present one. butthe rulings are 
D. Vance. 17Ia. 138, 14U (principle applied): sometimes difficult to classify; compare also 
1904. State II. Leuhrsman. 123 Ia. 476. 99 N. W. the statements admiBSible under the Hearsay 
140 (prior statement, excluded); La. 1895, exception (ante. § 1732), and the citations 
St.ate II. Jones. 47 La. An. 1524. 18 So. 5151 under the present principle (ante. § 2099). 
1906. State II. Thompson. 116 La. 829, 41 So. England: 16S3. Sidney's Trial. 9 How. St. 
107 (accused); M~!. 1871. Adam II. Eames, Tr. 817 (quoted ante. § 2094); 1789, Stock-
107 Mass. 275 (statement .. at another inter- dale's Trial. 22 How. St. Tr. 257 (quoted 
view," excluded); S. D.1906. State II. Kapelino; ante. § 2094); 1810, R. II. Lambert, 2 Camp. 
20 S. D. 591, 108 N. W. 335 (assault with in- 398, 400 (libel in a newspaper; paesagCll "of 
tent; conversatiol1!l between other persons, at the same paper upon the same topic with the 
a prior time. the defendant and the injured per- libel. or fairly connected with it. although 
son being present. excluded); Tu. 1921. 10cnIIy disjoined from it." entitled to be read 
WiIIiams II. State, 89 Tex. Cr. 334. 231 S. W. by defendant. "to show the intention and 
110 (accused's exculpatory declarations made mind of the defendant with respect to this 
lit a later time. held admissible on the facts. spedfic paragraph "); 1832. Pinney's Trial. 
under C. Cr. P. § 811. quoted ante, § 2113). 3 State Tr. N. e. 11. 464 (riot and sedition; 

Whether the statement is a separate one is after part of a speech, the other part may 
of course foc the iudge to detel'mine (poBl, be shown, and after a speech having onB 
§ 2550) before it is offered to the jury: 1836. tendency. another by the same person to the 
Robinson 1>. Feny. 11 Conn. 460. 463. contrary may be shown); 1843. R. II. O'Con-

Distinguish the question whether a uritnua nell, 5 State Tr. I, 289, lIembk (sedition; a 
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§ 2120. Same: (2) Utterances incorporated by Reference, Other Letters 
of a Correspondence, etc. (a) Where the utterance first offered includes by 
reference a concurrent or prior utterance, the one thus referred to (no matter 
by whom made) becomes a part of it. Nevertheless, what is thus incor
porated may be only a portion of the prior utterance, i. e. the portion referred 
to; and thus that portion only should be put in which is useful as completing 
the sense of the later one: 

1860, HO.\R, J., in Tr~chet v. I'M. Co., 14 Gray 457: "Where a letter is written in answer 
to another, it may often be unintelligible without referring to the previous one. By re
ferring to the letter to which he is replying the "Titer to that extent makes it a part of his 
own communication. Suppose that the first letter contained a question; and the reply 
was, 'To the question contained in your letter, I answer "Yes.'" How could the mean
ing of the answer be ascertained by the jury \\;thout knowing the question? We can per
ceive no just distinction between oral conversation and written correspondence in this 

\Vhere a statement is made in the course of a conversation or correspondence, 
which is itself admissible in evidence, the rest of the conversation or correspondence must 
be admitted, so far as it is connected 'with and necessary to /I. full understanding of what 
follows." 

This principle applies to admit a prior oral utterance 1 as well as a prior 
writing.2 It should be noted, however, that in neither case is it essential 

speech published in a certain newspaper being involved had been made immortal in our legal 
read by the prosecution as seditious, the defence history by the names of Sidney and Erskine). 
were allowed to read an article by the same § 2120. 1 1908, Sears v. Howe, 80 Conn. 
person on "The morality of war"; good opin- 414, 68 Atl. 983 (letters referred to in repliea 
ion by Crampton, J.); 1848, R. I). Martin, 6 thereto, held admissible 118 a part of the re
State Tr. 925, 998 (seditious article; another plies); 1906, Proctor v. Cable Co., 145 Mich. 
in the same paper, not received in his favor, 503. 108 N. W. 992 (salary contract; series of 
because not explaining the one charged); 1856, letters, admitted); 1904, Gosnell I). Webster, 
Darby v. Ouseley, 1 H. &: N. I, 7, 11 (libel in 70 Nebr. 705, 97 N. W. 1060 (rest of a cor
a newspaper; extract in another number, not respondence, admitted); 1844, Barker ~. 
having "a tendency to explain, exculpate, Barker, HI N. H. 333, 33~ (former expressions 
modify, or control the other paragraph," ex- referred to, .. which imparted any significance 
eluded); 1888, Parnell Commission's Proceed- to the remarks of either beyond their ordinary 
ings (quoted ante, § 2099). and ob"ious meaning." admissible); 1866. 

United Siales: 1914, Clark II. U. S., 8th Judd v. Brentwood, 46 N. H. 430 (preceding 
C. C. A., 211 Fed. 916 (" The question then pre- case approv~); 1909, People I). Schlesscl. 196 
Bents itself, whether when an indictment charges N. Y. 476. 90 N. E. 44 (the witness' mere avowal 
that a certain book is obscene, the passages of ignorance of a dotumcnt's contents when 
which the prosecutor claims to be obscene may asked on cross-examination, is not a reference 
be introduced in evidence and submitted to sufficient to admit the document in rebuttal). 
the jury, and the remaining portion of the 2 Fed. 1874, Insurance Co. I). Newton, 22 
book excluded?" The question is then an- Wall. 32, 35 (insurer's admission of sufficiency 
liwered, No. The odd thing about it is that of proof of death, held not separable from his 
neither counsel nor judges, so far as the opinion claim at the same time that the death was by 
or the printed briefs show. had an inkling that Iluicide); 1877, Mutual Benefit L. Ins. Co. 11. 

a great principle was involved over which our Higginbotham, 95 U. S. 380, 390 (preceding 
forbears in the law had contended in notable case approved); Ala. 1899, Amos v. State, 
political and historic struggles at different 123 Ala. 50, 26 So. 524 (false pretences; 
times going back three centuries. It is a defendant represented that M. had money of 
discouraging hint of the ignorance and indif- his; M. wrote to B. that he hAd not; B. 
ference of our intelligent bench and bar to the handed the postal card to defendant, who read 
importance of historical knowledge and pro- it and then said "I he.ve lied to you about 
fessional biography that a case invohing this this"; the postal card admitted as a part of 
principle could reach and pass through the defendant's admission); Ill. 1903, Morris Il. 

appellate court or the United States without any Jamieson, 205 Ill. 87. 68 N. E. 742 (letter ac
of the participants discovering that the principle companying a statement of account, received: 
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that the reference to the prior utterance be express; for, especially in a cor
respondence, the reference may be implied only. Perhaps, for letters, the 
rule should be that by an express reference the whole of the prior utterance 
becomes admissible, but otherwise, only that portion of a prior letter which 
tends to explain the later one; yet no definite rule seems to be judicially 
agreed upon. 

(b) A subsequent utterance by another person can hardly be conceived 
8S incorporated by reference. Hence, when B puts in A's admission, B 
cannot put in at the same time his own reply, since the sense of A's utterance 
can hardly be qualified by what B may later say of it.3 Nevertheless, when 
A's utterance has in some way referred to an utterance of B's, the latter'liI 
subsequent utterance may be useful to explain; 4 as in the following case: 

1836, Roe v. Day, 7 C. & P. 705; after several letters of each party had been put in by 
the defence, the last being a letter of the plaintiff, the defendant offert·d his reply to the 
plaintiff's last. Mr. Thuiger, arguing contra: "It is a letter written by the defendant and 
not answered by the plaintiff. It frequently happens that a person may re<.'Cive a letter 
from another, containing all sorts of absurd statements and assertions, and may throw it 
into the fire and take no further notice of it, and it is rather too much to say that all those 
statements and assertions may be given in evidence against him." P .UtA, J.: .. I shall 

The Queen'lI Caae. quoted eJnu, § 2113, 101- ment B: 1859, Ingoldsby 11. Juan, 12 Cel. liM, 
lowed); la. 1871, Braylcy 11. Ross, 33 Ia. 505, 677. 
508: 1872, Collins v. Bane, 34 Ia. 38fi, 389: J Accord: 1853, Collins 11. Todd, 17 Mo. 537, 
Mru •. 1860, Trischet 11. Ins. Co., 14 Gray 457 640; 1913, Mulroy 11. Jacobson, 24 N. D. 364, 
(quoted .upra); 1900, Buffum 11. York MCg. 139 N. W. 697 (not clear); 1911i, Blunt v. 
Co., 175 MIlS/!. 471, 56 N. E. 599; 1919, Montpelier &: W. R. Co.,89 Vt. lli2, 94 AtJ. 
Sargent v. Lord, 232 Mn.ss. 585, 122 K E. 761 106 (convorsntion between the plain tift' and 
(services as an architect; prior letter oC plain- the dcCendant's conductor: the latter's reply 
tift' held not made admissible by a later;one of held not admissihle on the Cacts). 
defendant, on the Cacts): N. D. 1915, Guild e. 'Fed. 1909, Crawford II. U. S., 212 U. S. 183, 
More, 32 N. D. 432, 155 N. W. 44 (deceit; 21) Sup. 260 (on accused having surreptitiously 
remainder of correspondence introduced); taken av,'ay certain correspondence apparently 
OkZ. 1911i, Tishomingo EI. L. &: P. Co... inculpating, the custodian wrote him charging 
Gullett, 52 Okl. ISO, 152 Pac. 849 (entire cor- him with the act; this letter being admitted, 
reapondenco admitwd); Dr. 1901, Sturgis e. the ansv,'er was held also admissible; no au-
Baker, 39 Or. 541, 65 Pac. 810 (cashier's thority is cited; but the ruling restll properly 
indorsement on a note, held f'xplainable hy hill on the principle of § 281, ante): 1909, Perrin 
account-entries, under Code § 690, quoted e. U. S., 9th C. C. A., 169 Fed. 17 (contracts 
dn/e I 2113): S. C. 1819, M'Grath I). Ianace, 1 by the deCendant made on Oct. 31, 1903, Nov. 
N. &: MeC. 563, 573 ("In all C/UICS where papere 20,1903, and Feb. 4,1904, forwarded by the dc-
ore called for, which arc in the poascssion of fendant in a letter oC Sept. 14, 1905; the con-
one party, by another, they ought not to be tract oC Oct. 31, 1903, being offered by the 
garbled, but the whole produced"; here, a prosecution os an admission, tho defendant was 
letter called for referred to another, and the held entitled to introduce the other contracts; 
latter'8 production was held proper). Gilbert, J., dillll.): Conn. 1905, Hoggson &: P. 

For other rulings, sometimCfj hard to dietin- MCg. Co. 11. Scare, 77 CODn. 587, 60 At!. 133 
guish, the citations under admu8ion. bv (plaintiff's reply-letter admitted for him, on the 
referenu, ante, I 1070; the distinction oC prin- facts); la. 1883, Burlington C. R. & N. R. Co. 
ciple has already been explained in § 2114. I!. Sherwood. 62 la. 309,314, 17 N.W. liM; 1904, 

A letter inadmissible under the present rule RoberUlon II.Vascy, 125 la. 526,101 N.W.271. 
may be made odmissible by the receiver's Distinguish the following: 1858, Bradley 
silent aesent, or failure to amwer (anu, § 10i3). I!. Gardner, 10 Cal. 371 (slander: the "reply 

For the question whether the prior letter mode by the plaintiff when the defendant 
r..mt be offered by the party offering tbe later uttered the words." admitted; it "might have 
letter, ante, § 2104. qualified, or explained the worda, or .hown in 

Distinguish the question of the leual'tffut 01 what Bense they were Ulled, or even admitted 
11o.e necution 01 document A referring to docu- their truth "). 
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receive the letter in evidence; it is an immediate answer to the letter of the plaintiff"; 
the letter was read. PARK, J.: "We now see the importance of this letter. In a fouller 
letter the defendant says to the plaintiff, in substance, 'You tried to entrap me into ad
missions,' !Iond to this the plaintiff answered, 'I could not have so intended, because I could 
not be a witness to prova them'; and then the defendant explains that in the last letter 
by saying, 'I did not mean that, but I meant that you tried to entrap me into giving you 
a guarantee.''' 

§ 2121. Obane&ry Answer: (1) Used at Law as an Evidential AdmIssion. 
It was perfectly settled at common law that, when an answer obtained from 
a defendant in chancery proceedings was offered in evidence in a trial at law, 
as containing an admission, the whole 1nU8t be u8ed, and not merely such part 
as the proponent might choose: 

Ante, 1726 Chief Baron GILBERT, Evidence, 50: "When you read &n answer [at law), 
the confession must be all taken together, and you shall not take only what makes against 
him, and leave out what makes for him; for the answer is. to be read as the sense of the 
party himSl!lf, and if it is to be taken in this manner, you must take it entire and un
broken." 

It did not become of practical importance to settle whether the proponent of 
it must at the outset read it all, or whether the opponent was to read later 
the remainder left at first unread; this more or less academic question, often 
raised for writings in general (ante, § 2102), was apparently left here un
settled, or at least was stated indifferently in one way or the other. The 
important thing was that the opponent whose answer was thus used had the 
right to have the whole, or none, laid before the Court; and no doubt has 
ever existed on this point} 

f 2121. I England: 1695, Bath II. Bather
sea, 5 Mod. 9; 1697, Lynch II, Clerke, 3 Salk. 
154 (L. C. J. Holt "said that if the plaintiff will 
rt'ad the defcndant'a answer in chancery 
against him in evidence, the defendant may 
likewise take advantage thereof; for all ill 
evidence, or nOile"); 1767, Buller, Trials at 
Nisi Prius, 237; 1781, Bermon II. Woodbridge, 
2 Doug!. 781, 788 (L. C. J. Mansfield: "Though 
the whole of an affidavit or answer must be 
read, if any part is, yet you need not believe 
all equally"); 1806, Ormond II, Hutchinson, 
13 Ves. Jr. 47, 53 (the whole of an answer in 
discovery must be read at law); 1808, Butter
worth I). Bailey, 15 Ves. Jr. 358, 362 (saml'). 

United Slate.; 1792, Benedict I). Nichols, 
1 Root Conn. 434 (account; the defendant'. 
examination on citation before a probate court, 
required to be read as a whole); 1803, Hoffman 
~, Smith, 1 Cai. N. Y. 157 (not decided); 
1814, Lawrence II. Ins. Co., 11 Johns. N. Y. 241, 
260 ("It is an invariable rule that where an 
answer is given in evidence in a court of law, 
the party is entitled to have the whole of his 
answer read"; here applied to a production 
under rule of Court "analogous to an answer in 
chancery "). 

Conlra: 1909, Colby t. Ream., 109 W. Va. 
308, 63 S. E. 1009 (citina merely a treatise, 
on the general principle of I 2113, a7ile, and 
apparently unaware of the specific rule here 
applicable). 

The rule was equally applied to a dccumen& 
J'Toduced in the answer: 1836, Brown .. 
Thornton, 1 My!. &. Cr. 243, 246 (diIKxwery 
'lVith document produced; L. C. Cottenham: 
"The ~e stated to pr~vail at law [that a party 
ahall not be at liberty to read a part only of an 
answer) does prevall there; and where a party 
produces at law a document which he haa 
obtained by means of a bill of discovery only, 
the judges at common law will not allow him 
to use it without using the all6wer also; . . • 
[unless) this Court has made an order for the 
production of the document "). • 

The practice for .eparate answers 8eem. to 
have been various: 1826, Roberta I). Tennell, 
3 T. B. Monr. Ky. 247, 248 (alter an answer 
in another suit, a second answer to an amended 
bill in the same suit, excluded); 1829, Duncan 
t. Gibbs, 1 Yerg. Tenn. 256 (bill against D. 
and others; alter a reading of the bill and one 
answer, the opponent WD8 allowed to read D.'. 
answer). 
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§ 2122. Same: (2) Uaed in Chancery as a Pleading; Charge and DII
charge Clauses. But an answer in chancery, when used in the same chancery 
caWJe, stands upon a radically different footing. When used at law, it is 
offered merely as his opponent's admission in writing, and goes in like any 
other informal admission offered in evidence; i. e. it is not conclusive, like a 
judicial admission (post, § 2590), but merely a piece of discrediting evidence, 
which may be explained away or otherwise overthrown (ante, § 1058). But 
ill the chancery cause in which it is filed it has a double character; it is the 
defendant's pleading in defence, and it is also his evidential admission by way 
of compulsory discovery under oath as demanded by the plaintiff.1 Conse
quently, it is subject to certain rules of Pleading, as wen as to rules of Evi
dence, according as it is used by the plaintiff in one character or another. 

1. Let us suppose now that it is to be used as a pleading. As such, it 
might of course contain allegations both denying the plaintiff's charges and 
affirming new matter in avoidance, or allegations admitting the charges but 
affirming matter in a voidance. The answer might be met by the plaintiff in 
one of two ways; either he might demur to its sufficiency in law, or he might 
take issue of fact upon its allegations. 

(a) The former object was accomplished in chancery, not by a demurrer so 
called, but by an analogous process called ."setting the cause down for a 
hearing upon bill and ans\..,-er." 2 This of course admitted the truth of the 
defendant's allegations, while claiming them insufficient in law; hence, on 
the hearing, the whole of tile answer might be used by the defendant as being 
conceded true by the plaintiff. This much fonows necessarily as a rule of 
pleading, and has not been questioned.3 

(b) But suppose the plaintiff takes the other course, and puts the anawer 
in issue. It is here that the controversy arises. Upon this issue, there is 
no such clear separation of pleadings as at common law; i. e. in chancery, 
at the same hearing, the plaintiff must prove the allegations pertaining to his 
case, and the defendant must prove the allegations made in affirmative avoid
ance.· But since the defendant (as above noted) is in chancery not obliged to 
separate his pleas into negative and affirmative ones (as he must at common 
law, by a traverse and a confession and avoidance), and may thus put into 
his single answer a denial as to part and a confession and avoidance as to part, 

I 1121. 1 LBngdell, SummBry of Equity 
Pleading, § 68 (" In chBncery, these two things, 
130 different in their nature, are indiscriminBtely 
blended in the answer. . . . The Bnswer hBs 
generally been treated as if it were homogen
eous, and every pBrt of it Hubject to the SBme 
rules. At one time, indeed, it hBs been as
Bumed to contain the defendBnt's eXBmination 
under oBth [88 an admiBBion); at Bnother, to 
contain his defence; but the fact has seldom 
been intelligently recognized that it contained 
both of these; and the failure to do this, Bnd 
to apply to it different rules, according 88 it 

was presented to the Court in the one aspect 
or the other, has caused infinite confumon in 
equity pleading"); and the Buthorities cited 
in note 119 of Mr. Gest's article cited ente. 
I 2032, note 1. Compare B 8imilar ambiguity 
in common-lBw pleadings (ente, § § 1063-1067). 

• Lllngdell, ubi aupra, § 83. 
a ProfcsSOl" Langdell, indeed (ubi a"prll. 

I 83), questions the l30undneBB of thia 110 far as 
concerna the statements not constituting 
defensive 911e~Btions; but this is not Dlaterial 
to the present controversy. 

• Langdoll, ubi .upre, I 00. 
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it follows that the plaintiff may be able to find some part of his claim con
fessed in the defendant's pleading. This part he may therefore take as 
admitted, i. e. not in issue, and therefore not necessary to be evidenced by the 
plaintiff, a consequence parallel to that which ensues at common law. 
But, on the other hand, there is no such allowance to the defendant; for, as 
to his mere affirmations in avoidance, they are but his pleading, and in his 
tl~rn he must prove them. It would be absurd to say that, by merely alleging 
certain affirmative facts, and though these very facts have been put in issue 
by the plaintiff, the defendant could insist on having them taken for true in 
his own favor without evidence. They are mere pleading-statements of what 
he expects to prove, and he is bound to prove them, precisely as the 
plaintiff is bound to prove whatever of his own case has been put in issue. 

The orthodox rule, then, has always been that, upon a hearing in chancery, 
the plaintiff may WJe as judicial admissions whatever admissiotUt he can find 
in the defendant's answer, but the defendant may not use the remainder of the 
amwer in his own favor: 

1707, Anon., reported in Gilbert, Evidence, ';2; bill of account against an executor, 
who answered that £1100 was deposited with him by the testutor, but t11at aftel wards he 
settled by giving bond for £1000 and receiving ilie remaining £100 for his trouble and 
pains; the answer being put in issue, it was argued iliat ilie whole should be taken as true 
for the defendant; but ilie Court held that, "When an answer was put in issue, what was 
confessed and admitted need not be proved [by the defendant1, but it behoved ilie de
fendant to make out by proofs what was insisted upon by way of avoidance; . . • where 
ilie defendant admitted a fact, and insisted on a distinct fact by way of avoidance, there 
he ought to prove the matter of his defence; • . . but if it had been one fact, as if the de
fendant had said ilie testator had given him £100, it ought to have been allowed, unless 
disproved [by ilie plaintiff1, because noiliing of the fact charged is admitted." 

1806, Mr. W. D. EmM, Notes to Poiliier, II, 135 (No. XVI, § 4): "The above de
cision [quoted in Gilbert1 is principally referable to the course of proceeding in courts of 
equity. A bill is filed, an answer is put in, ilie plaintiff either sets down the cause for hear
ing upon bill and answer (which is an admission of ilie truth of the whole [of the answer]) 
and merely brings the sufficiencY of it into contest; or he replies to ilie answer, putting 
the whole in issue generally, whereupon the defendant must substantiate by proof all 
ilie facts upon which he means to insist, whilst the plaintiff may rely upon every fact ad
mitted which he conceives to be material, wiiliout being bound to ilie admission of any 
others. Upon this proceeding no questions of credit, no inferences of fact, can regularly 
occur; ••• if a real disputable question occurs a matter of fact, it is referred 
to the examination of another tribunal. . . . If my ideas upon ilie general subject are 
correct, the distinction in this matter is not between courts of law and equity, but between 
pleadings and evidence; and that if an answer in chancery was introduced incidentally 
and merely by way of evidence [in anoilier suit1 in a court of equity, it ought to be treated 
precisely in ilie same manner as in a court of law; on ilie other hand, it is very clear iliat 
if in a court of law a plea confesses ilie m&tter in demand but avoids it by oilier circum
stances, ilie proof of ilie avoidance is incumbent on the defendant." 

1816, KENT, C., in Hart v. Ten Eyck, 2 John. Ch. 62, 90: "When ilie answer is put in 
issue [in chancery1, the defendant must support by proof all the facts upon which he means 
to insist; while the plaintiff may rely upon every fact admitted which he conceives material, 
,,;thout being bound to the admission of any oiliers. But when the answer is offered in 
evidence at law, no part of it is immediately in issue, [and therefore no question . as 
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to the defendant's having to prove itli it is only par'Cel of the evidence, and if one side 
introduce it. the other may insist upon the whole being readi and if read, ;t 110t nec
essarily follow that it must be wholly admitted Ii. c. believed] as true or ""holly rejected M 

false .... The distinction, therefore, as Evans says, is not between Courts of law and 
equity, but bet;veen pleadings and cr;idcncc. If an answer is introduced collaterally, and 
merely by way of evidence, in chancery, it ought to be treated precisely as in a Court of 
law." 

(c) But the present principle of Compulsory Completeness (ante, §§ 2094, 
2103) here came into play. It created a restriction for a plaintiff reading a 
defendant's answer as a pleading in the same cause, namely, that he could 
not miSlepresent the tenor of the admission, or could not represent as an 
admission that which was not reallv an admission when the sense of the im-• 
mediate context was taken. In other words, the plaintiff was required to 
use, additionally, whaterer was grammatically connected with the part he de
sired to offer; but this only; and it came in, according to the general prin
ciple (ante, § 2113, par. (c», not as independent evidence for the defendant, 
but merely as explanatory of the tenor of his alleged admissions against 
himself: 

1826, ELDON, L. C., in Bartlett v. Gillard, 3 Russ. 149, 157 (a passage read began, ":Be
fore such demand was made," and the preceding passage relating to the demand included 
other circumstances in the same sentence): "Where a plaintiff chooses to read a passage 
from a defendant's answer, he reads all the circumstances stated in the passage. If the 
passage so read contains a reference to any other passage, or to a fact stated in any other 
passage, that other passage must be read also. But it is to be read only for the purpose 
of explaining, so far as explanation may be necessary, the passage previously read in which 
reference to it is made. If, in the passage thus referred to, new facts and circumstances 
are introdlAced in grammatical connection with that which must be read for the purpose 
of explaining the reference, the facts and circnmstances so introduced are not to be con
sidered as read." 

The application of this restriction was attended with some controversy. 
In particular, it was long in dispute whether the plaintiff's use o( a clause ad
mitting «(or example) the receipt of money required him to use also another 
clause in the same or ensuing sentence alle.~ing a payment, in other words, 
whether a claWJe of discharge must be re'ld with a ciaWJc of charge. The 
liberal view prevailed in the end; but the question was merely as to the 
application o( the general principle, and never as to the undoubted principle 
itself.5 

I ~fI{I1LJntJ:- 1690, Awdley fl. Awdley. 2 proof); ante, 1726. Gilbert. Evidence. 52 
Vern. 194 (the Court !laid that Howard II. (quoted aupra); 1748. Kirkpatrick fl. Love. 
Brown. unreported, was the first case "where. Ambl. 589 (account of merchandise; the 
because a man had charged himaelf by answer, plaintiffs in their examination admitted the 
that hill answer should be allowed as a good receipt of one parcel and said that they had 
discharge; and it ought to be the last"); paid lor it; held that the plaintiffs necd not 
1693, Hampton II. Spencer, 2 Vern. 288 (bill prove'payment, astheY"chargcdanddischar!;ed 
lor reconveyance under a mortgage agree· themselves in the same sentence; otherwise 
ment; the answer admitting that the con- it had been, if the discharge or avoidance had 
veyance '111'88 in trust lor the plaintiff's lamily been in a distinct aentence"); 1702. Blount ... 
but denying the mortgage agreement. the Burrow. 1 Ves. Jr. 546 (defendant, charged 
Court decreed upon the truIIt without further with having four bonds of the testator. 
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2. But suppose, now, that, in a chancery cause, an answer is offered in 
the ordinary way of an evidential admission, not as a pleading defining the 
matters at issue; this would in effect be the case of an aT/,$WBr in another 
chancery cause. Here no rule of pleading would apply; the plaintiff cannot 
treat this answer as being in one aspect a pleading to his bill, admitting the 
tl.'uth of some of its allegq,tions; he must use it as he uses any other written 
admission offered in evidence. In other words, it must be treated precisely 
as when offered in a trial at law, and the whole must be read (ante, § 2121). 
This rule also was unquestioned,6 and it brings out clearly that the distinc
tion lay not between a rule in chancery and a rule at law, but between a 
rule of Pleading and a rule of Evidence: 

1813, BoardTTUln v. Jackson, 2 Ball & B. 382; bill for accounting; the plaintiff produced 
an old account furnished to him by the defendant, and the latter insisted on using the 
discharging items in evidence; arguing as follows: "The distinction is this: ... Where 
a plaintiff refers to an answer (of the defendant) as constituting part of the pleading8 in 
the cause, the defendant cannot by any separate passage of the answer discharge himself 
from any admission he may there have made; that he can do only by producing evidence. 
but when a plaintiff refers to an answer in another caU8e, by way of euidence, he makes 
the whole answer evidence, and the defendant may then read any part of it in his defence. 
The same distinction e.xists at law between pleadings and evidence; if a plea confess a 
fact, but at the same time avoids it by other circumstances, the defendant must substan
tiate the avoidance by proo!." L. C. !\IA~'XERs: "The account which is the subject of 
this exception forms no part of the pleadings in this cause; . . . (then) the question is 

Rnllwered on examination that he had received Rude 1'. Whitechurch, 3 Bim. 662 (subsequent 
them, but '\\ith a direction to keep them if the qualifying sentence, not referred to in the first. 
donor died; held sufficient; L. Com'r Eyre: but connected in meaning, allowed to be read) ; 
"The examination is evidence in diDcharge of 1832, Nurse 1'. Bunn, 5 Sim. 225 (plaintiff 
the party who is charged by it; the modern compellable to read .. all other passages ..• 
casos have gone that far, and rightly"); 1802, explanatory of the passages read "); 1841, 
Ridgeway~. Dar'\\in, 7Ves. Jr. 404 (L. C. Eldon Connop~. Hayward, 1 Y. & C. 33, 34 ("such a 
lIaid that "the discharge follol\ing immediately connection between the passages as to render it 
in the same sentence, that would do," but not to read the latter with the former," 
in a separate affidavit); 1802, Thompson~. here applied as the teet); 1841. Miller ~. 
Lambe, 7 Ves. Jr. 587 (L. C. Eldon ruled that an Cow, 1 Y. & C. Ch. 56, 59, V. C. Bruce ("The 
answer admitting receipt of money on one day practice at law is clearly established that when 
snd alleging payment on another day could not an answer [to a relief-bill) is used. the whole 
suffice, 88 it was "a distinct transnction"); must be read; it is different in this Court; but 
1806, Ol'lilond v. Hutchinson, 13 Ves. 47. 53 the rule here is that you cannot in reading sever 
(L. C. Erskine; on reading in chancery an parts that in substance are connectedtogether"). 
answer put in issue by replication, the plaintiff United SIalea: 1904, Stewart D. N. C. R. 
"cannot ••. stop at the end of a sentence, Co., 136 N. C. 385, 48 S. E. 793; Hedrick v. 
but must proceed to the completion of the Southern R. Co., ib. 510, 48 S. E. SSO: 1905. 
immediate Ilubject to which the defendant is Rcager's Adm'r 1'. Chappelear, 104 Va. 14. 51 
IInswering; as at law a '\\itness cannot be S. E. 170 (administrator's answer). 
btoppcd where the party v.ishing to elicit from I Accord: Eng. 1806. OrmondI'. Hutchineon, 
him particular facts fil!ds it convenient to 13 Ves. 47, 53 (the Solicitor-General had 
stop him, but must be allowed to finish the argued: "The rules of evidence in equity and 
particular subject and to proceed to state at law:are not different; •.• upon a bill for 
anything with reference to it, •.• but that discovery only, the answer being produced III! 

docs not apply to distinct matter"); 1816, e.idence, the whole of it must be read, not a 
Robinson ~. Scotney, 19 Ves. Jr. 582 (answer part only"; L. C. Erskine: "As to the answer, 
alleging a set-ofi diminishing a balance due, I agree to what haa been etated by the Solicitor-
treated in the same way); IS29, Davis v. Ceneral"); U. S. 1816, Kent, Ch .• in Hart v. 
Spurling, 1 Rus. & M. 64, 68 (mere connection Ten Eyck, 2 Johns. Ch. N. Y. 62. 90 (quoted 
by "but" or "and," not sufficient. unless the supra); 1823. Taylor. C. J., in Jacobs &'. 

!lubscquent matter was "explanatory"); 1830, Farrall, 2 Hawks N. C.670. 
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whether the same rule or evidence is to be adopted by this Court as would be by a Court 
of law, or whether there is anything to take it Ollt of the rule of law? It is quite clear 
that, where a party produces 8 letter or other document, he cannot usc it partially; he is 
not permitted to garble it; and if he by his own act mak('s that evidence which othern;se 
would not be, he mak(,.'S the whole of it evidence and it must be taken together. I have 1I0t 
been able to find even a 'dictum' that the rule of evidence in this Court in this respect 
differs from what it would be at law .... In this Court, as wcIl as in a Court of law, where 
the answer of a party in another cause is resorted to, as e\;c!ence, the whole of it becomes 
admissible; and so, I conceive, ,,;th respect to any other document made e\;uence in the 
cause." 

§ 2123. Same: (3) Anomalous New York Rule; .. Responsive" Parts may 
be Read. How then could any confusion or change of practice arise, these 
principles being so well settled? Partly because of a strong and constant 
pressure on the part of defendants to use their answers in their favor, partly 
because of the mixed and misleading nature of a chancer:.' answer as to trav
erses and a\'oidances, and partly because of the rule requiring two witnesses 
for a responsive denial, and the misuse of the term "responsive" in applying 
it out of its proper sphere. 

1. The defendant's motive to use his answer. Notice first that the importance 
of the question in a chancery hearing is far greater than at a common-law 
trial. In the latter case it is simply a question whether a certain addi
tional piece of evidence shall or shall not go in with the rest to the jury. 
If the defendant succeeds in having read to the jury an additional sentence 
in his answer, he nevertheless goes on with his other evidence as before. 
By receiving it, the Court does not add to the allegations which the plaintiff 
must prove, nor by rejecting it does the Court add to the allegations which 
the defendant must prove, But in chancery, on the other hand, the whole 
state of the pleadings is involved. If, for example, the answer admits re
ceiving one hundred dollars, but asserts its payment, the plaintiff, by ap
pealing to the first statement in the defendant's pleading, relieves himself of 
that issue and needs no evidence upon it. If, now, the defendant can oblige 
the plaintiff either to take the two together or none at all, he changes the 
whole effect of the pleadings; for if the plaintiff accepts the first alternative 
and uses the whole, he has a pleading-admi~sion that no money is due, i. e, 
he has no confession at all, and consequently he has obtained no profit from 
this pleading and must still prove his claim by other means. If he accepts 
the second alternative, and uses none of the statement, he is in the same 
position, and must prove as before. But if the defendant cannot put the 
plaintiff in this dilemma by forcing the two statements upon him together, 
the defendant must himself prove his affirmative fact of payment pleaded 
in discharge, and has relieved himself of no burden. 

It is thus apparent that the defendant had alwa:.'s the strongest motiveto 
enlarge the scope of the passages which he could compel the plaintiff to use 
as an admission. In fact, the incidence of the whole burden of proof was at 
stake. A defendant ought not to be ailowed to change, and to throw upon 
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the plaintiff, the burden of proof of the facts forming an affirmative defence. 
But still, there was a motive for him to try to do so; and it was the striving 
after this improper advantage which finally led to the anomalous rule now 
under consideration. 

2. The mixed 1zature of a chancery answer as to trarerses and az:oidanccs. 
An answer in chancery, as already noted, docs not separate its pleas dis
tinctly according to their negative or affirmati\'e nature; i. e. there needs no 
separate count or plea for a tra\'erse or denial as distinguished from a con
fession and avoidance; either or these follows the other indiscriminately, 
pursuant to the order in which the charges are made and replied to. Ac
cordingly, the nature of a particular part of the answer, whether as being in 
denial or in affirmative avoidance, can only be ascertained by comparing its 
terms with that of the corresponding charge in the bill. Its form as an 
affirmation is immaterial, if in reality it is a traverse, and' vice versa.' Thus, 
in ascertaining the burden of proof, the form of the defendant's statement is 
not decisive; a source of inextricable confusion, and an opportunity for 
erroneously changing that burden, is amply furnished. If, then, any rule of 
evidence should exist, peculiar to the case of a plaintiff having the burden of 
proof, and not applicable to the defendant at all, it would be eas~', by juggling 
with the really affirmative allegations of fact and by gidng them a negative 
form, to make it appear that this rule of proof was applicable to the plaintiff 
on a point stated negatively by the defendant. 

:3. The Tille of two witnesses for resp01Mive denials. Such a rule did ex
ist, namely, the rule already examined (ante, § 20-!i) that the plaintiff must 
prove b~' two witnesses every allegation explicitly denied on oath in the 
defendant's answer. In invoking this rule, defendants naturally tried to 
state in negative form every fact which they were able conscientiousl~· to 
assert. The Chancellor might rule that the fact was genuinely an affirma
tive defensive one; but still there was a constant effort to get whate\'er 
advantage might accrue in a doubtful case. Kow the effect of this rule was 
to lead to a deceptive form of expression, historically unsound but empiri
cally accurate, namely, that the defendant'S answer on oath was evidence. 
Less erroneously expressed, it was said that the answer was" equivalent to" 
the oath of one witness,1 i. e. on the theory that it nullified one witness for 
the plaintiff and thus required him to produce a second. The result indeed 
was that the answer on oath compelled the plaintiff to produce a second wit
ness; yet this was far from making the defendant's answer evidence. It 
was not and never had been considered as testimony,2 except for the purpose 
of the above rule,3 which could be more properly stated in another form. 
Nevertheless, the notion thus became common in some quarters, through 

§ 2123. I See the quotations under that rule 
(anle, § 2047). 

1 l.angdell, Summary of Equity Pleading, 
§ 56; and Lord Brougham's passage in Att
wood 1). Small, quoted ante, § 2047. 

VOL. IV. 3. 

I .. In equity. by answer, he is a witness 
only to deny affirmative allegations" (Lamp
ton II. Lampton's Ex'rs, 6 T. B. Monr. I{\". , . 
616, 62u). 
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the formula above, that a detendant's answer had some quality of testimony 
receivable on his own behalf. Hence, when a d(!fendant denied an allegation 
in a bill, and so far as he denied it, two thoughts would be associated with 
this fact, first (as above noted), that the plaintiff was put to his proot by two 
witnesses, and secondly, that the defendant's answer in denial was evidence 
for himself. Notice, however, that both of these notions have relation to 
evidence, and have nothing to do with the question of pleading or burden of 
proof; tor the ignoring of this led to the later fallacy. 

The result (to sum up) of the above rule of two witnesses was that, for the 
purpose of enforcing it against the plaintiff, it became highly important to 
decide whether a given allegation of the answer, negative in form, was gen
uinely a denial or only a new affirmation, or whether, though apparently a 
denial, it was truly an argumentative admission. The inquiry thus came to 
be whether the answer was .. responsive," i. e. whether it directly met and 
contro\'erted some allegation essential to the bill;' for if it did, the rule 
applied, otherwise not, 

4. We are now prepared to understand the appearance of the main fallacy 
in question. (a) In the first place, the function of the" responsive" denial
answer as putting in force a rule of two witnesses for the plaintiff came to be 
given a plcruiing-scTUJc. For example, l'Iessrs. Cowen and Hill (both judges in 
:-;ew York), in their notes to Mr. Phillipps' treatise on Evidence,S stated that 
.• though the answer be affirmative, if it be responsive to an inquiry in the 
bill, it will conclude, unless overcome by more than one witness"; here the 
fallacy is apparent that the defendant by an affirmative answer can somehow 
relieVE: himself of the burden ot making out his defence. (b) Again, this 
rule about two witnesses, forced upon the plaintiff b~' the answer, came to be 
misused as legitimately including the defendant's matter in affirmance and 
not merely matter in denial. Thus Mr. Justice Thompson, in Clason v. 
Morris,6 declared that" it is an undeniable rule in chancery that the answer 
to a bill for discovery, being under oath, must be taken as true, unless dis
proved by two witnesses." This ignoring of the vital difference between 
denial and affirmance, between putting in issue the plaintiff's allegations and 
setting up defensive affirmations, was here applied merel~· to the two-witness 
rule. But as the term "responsive" was used to e)..'Press the test for that 
rule, "responsive" came to be understood as legitimately covering not merely 
ordinary denials, but also truly defensive affirmations answering questions of 
discovery on the defendant's own case. 

The net consequence of these hazy confusions was as follows: (a) The effect 
of "responsive" answers was extended to the pleading rule about the plain
tiff's use of the defendant's admissions in the answer, instead of being confined 

, No precedents for English usage have been 
found. but this tlCnse of "responsive" occurs 
frequently in the United States from an early 
date: 179S, Maupin D. Whiting. 1 Cnll. Va. 
224; lS10. Paynes D. Colea. 1 Mun!. Va. 373, 

393, 395; ISI2. Russell v. Clark'8 Ex'rs, 7 Cr. 
69, 92; 1826. Ringgold v. Ringgold, 1 H. & G. 
Md. 11. 81. 

6 Ed. 1843. r. 154. note 292. 
• 10 John. 524, 542. 
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to the two-witness rule of evidence; and (b) the term "responsive" was 
enlarged to include affirmative, as well as negative matter. For example, if 
the plaintiff had brought a bill against a vendor, alleging a contract to con
vey and asking specific performance, and incidentally seeking discovery on 
the anticipated defence that the premises had been destroyed by fire, and the 
defendant had answered to the contract-charge, admitting the terms of 
the contract, and had also answered stating how the house was burned, the 
orthodox ruling would be that the plaintiff might make use of the defendant's 
pleading so far as it admitted the contract, but need use it no further than 
he chose, leaving the defendant with the burden of proving his affirmative 
defence. But under the erroneous notions now introduced, the answer would 
be held "responsive" to the bill, since it gaye discovery to a question asked 
therein, and consequently the p;aintiff, b~' using the admission of the contract, 
must also use the affirmation of the burning, set up in excuse, and must 
therefore either take it for true or disprove it by two witnesses. In other 
words, the plaintiff, to get the benefit of a pleading-confession, became obliged 
to assume to dl:yprOVe the very fact which the defendant set up in avoidance. 

5. This singular and illogical rule, almost incredible in its twistings of 
principle, was nevertheless sought to be defended on grounds of policy, 
in a specious argument which in fact persuaded the Court of Errors of New 
York and Jed it to repudiate even Chancellor Kent's orthodox doctrine: 

1816, Mr. Tlroma.! Addi.y Emmet,? arguing in IIart v. Ten Eyck, as reported in 1 Cow. 
744, note: "We contend that where the answer is a direct and proper reply to the inter
rogatories of the bill, it is 'prima facie' evidence for the defendant, if in his favor; and our 
adversaries contend that, where the answer affirms a matter in avoidance, the defendant 
must prove his affirmation. . . • rrheir position) would be universally true if qualified by 
ours, that the defendant must prove his affirmation unless it be a direct and proper reply 
to an interrogation of the defendant. • • . rfhere is) justice in giving to the defendant 
the benefit of those parts of the answer which are mere evidence, because the extent to 
which they go must entirely depend on the complainant's election. Such responsive 
offinn.atwM on the part of the defendant [as distinguished from denials, which concededly 
put the plaintiff to proof by two "';tnesses), can only arise out of the charging part of the 
bill, which sets forth what are S11Pposed to be the defendant's pretensions, or from the 
breadth of the interrogatories. Neither of are necessary parts of a billj .•. they 
are voluntary, and calculated only to elicit evidence; they are therefore often dangerous, 
and perhaps imprudently used; ••• [they) may undoubtedly be restricted by the pleader's 
prudence. Where the complainant has such entire control as to the e."i:tent of the defend
ant's answer, with what truth can it be said that to allow his answer, where it states an 
affirmative fact in prttise reply to the complainant's bill, to be 'prima facie' evidence 
'would render it absolutely dangerous to employ the jurisdiction of the Court of chancery, 
inasmuch as it would enable a defendant to defeat the complainant's just demands by 
the testimony of his OWII oath setting up a discharge or matter of avoidance'? 8 ••• It 
is the choice or ignorance of the complainant's pleader only, that can afford the defendant 
such an opportunity. If he does not choose to appeal to the defendant's oath, he may 
shape his bill for effectual relief without enabling him [the defendant) to make any affirma-

7 Then Attorney-General ;" brother to Rob- I Quoted from the opinion of Chancellor 
crt Emmet. the Irish leader; hlUlsclf an exile Kent, in/ro. 
trom Ireland. 
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tive averment which would be evidence. • • . • A doctrine contrary to what we contend 
for would stretch the defendant's conscience on a moral rack, and receive nothing for 
proof but confessions of guilt." 

01 this remarkable argument it need only be said, so far as its principle 
is concerned, that it is utterly irreconcilable with the fundamental prin
ciple of a bill of discovery in equity, namely, to give a plaintiff this very 
benefit of such admissions as he can extract from the defendant's conscience, 
without imposing any burden of using it unless and so far as the plaintiff 
sees fit; and, furthermore, that this principle could equally be availed of by 
the plaintiff even where seeking discovery to disprove the defendant's defence. 0 

However unfair the advantage may once have been 10 (and modern statutes 
have dealt out a fairer justice by affording the opportunity equally to both 
parties), the principle was clear enough. Mr. Emmet's argument invited 
practically a repudiation of this fundamental principle. As for policy, the 
unsoundness of his claim seems even plainer. The notion that a fact which, 
by all rules of pleading and of good sense, constituted an affirmative defence 
could be, by the defendant's own unsupported affirmation of it, so twisted 
from its natural place as to fall within the plaintiff's sphere of proof, and that 
the plaintiff should be obliged, at the risk of failing, to disprove whatever the 
defendant has selected for assertion, is preposterous. The circumstance that 
the plaintiff has appealed for discovery on the point is no excuse for over
turning rooted principles of pleading. The practical consequence would be 
that defences whose proof was chiefly in the power of the defendant could be 
made invulnerable by his mere assertion of them; and that, in particular, 
trustees and other persons having a fiduciary account to render could find 
absolute immunity by giving any explanation that a false imagination might 
suggest and then challenging the plaintiff to the impossible task of disproof. 
It seems entirely likely that the general modern disinclination in this country 
(otherwise difficult of explanation) to ask for chancery discovery on oath, is 
due mainly to the dilemma between the futility and the risk created for 
plaintiffs by the wide vogue of this rule. 

The practical injustice of the proposed innovation was foreseen by more 
than one judge repudiating it at the time of its inception: . 

1816, KENT, C., in Hart v. Ten Eyck, 2 John. Ch. 62, 90: "I am satisfied that the (or
thodox) rule is perfectly just, and that a contrary doctrine would be pernicious and render 
it absolutely dangerous to employ the jurisdiction of this Court, inasmuch ~ it would 
enable the defendant to defeat the plaintiff's just demands by the testimony of his Own 
oath setting up & discharge or matter in avoidance." 

1826, ARCHER, J., in Ringgold v. Ringgold, 1 H. & G. 11,82 (after declaring Chancellor 
Kent's opinion preferable t6 that of the Court of Errors): "The establishment of a con
trary doctrine would lead to dangerous consequences, and would be calculated to render 
trusts valueless, by giving to trustees, executors, and guardians the power on their Own 
oaths to exempt themselves from responsibility. The [orthodox) rule then may be stated 
• . • that in all cases where a complainant a discovery and relief, and to make out 

• Langdell, ulli lupra. It 85, 87, 88. 10 No doubt the of CI'OIIII-bills mitigated it. 
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. his case applies himself to the conscience of the defendant, if in his answer the is 
once admitted, there can be no f;JCape from it but by proof {by the defendant himself)." 

This anomalous doctrine allowing the use of "responsive" affirmations of 
defence is not to be found in the earliest New York rulings,l1 and seems to 
have been introduced in 1816,1% and to have thenceforth exercised wide in
fluence elsewhere,13 chiefly, it may be supposed, through the approval of 
the fallacy in the learned editorial notes above cited.14 In the earlier rulings 
of other jurisdictions, the fallacy did not appear.1& How far it prevails 

II That the defendant must prove all matters hearing on bill and answer, plaintitl waivin& 
of avoidance of the above sort had been answer under oath; "in such cases the rule Is 
clearly the early rule: 1805, Bush II. Living- that where anewer is made under oath the 
stone, 2 Cai. Cas. N. Y. 66 (the bill alleged a avellnents contained in it which are responaive 
security to have been given "on good and to the bill and which eet up facts to which 
valuable consideration"; the answer alleged other testimony could be received ne to be 
the consideration to have been usurious; taken as true, unlees disproved by evidence of 
counsel for defendant admitted that the il"eater weight than the testimony of one 
answer could not be used to support matter of witnees); Georgia: 1877, Heard II. Russell, 
avoidance, but maintained that this was not 69 Ga. 25, 51 (answer given not under oath; 
avoidance but denial; the case was decided defendant may put. in the remainder "as 
upon another point); 1806, Green II. Hart; 1 evidence," though not as having the effect 
Johns. 580, 582, 590 (per Spencer, J., for the of requiring two witneeses to overcome; no 
Court of Euore, "This is a well established authority cited); 1878, Armstrong II. Lewia, 
principle in chancery proceedings. and will be 61 Ga. 680, 688 (similar, such other parts 
found recognized in every treatise on that .. as bear directly on the subject-matter of the 
subject"; here usury Was treated as an affirma- admissions" may be read); Ohio: 1831, 
tive fact in avoid:mcc of a note, "although in Methodist Ep. Ch. ~, Wood, 5 Oh. 283, 286 
answer to the complainant's allegation of a (assumpsit;" the answer (in discovery] of the 
pre .. existing , bona fide' debt "). defendant is evidence for him so far M it is 

111816, Hart D. Ten Eyck, 2 Johns. Ch. N. Y. responsive to the call in the bill for discovery 
62, 87 (bill for aCCount against administra- or connected neceesarily with the responsive 
tors; discharging items in the answer, held matter or explanatory of it; • . • [otherWise) 
not admissible, per Kent, Ch.; said, in 1 Cow. it cannot be used in evidence by the party 
N. Y. 743, 744, to have been reversed in the making it"; no authority cited): Tenrw.u: 
Court of Errors, in an opinion unreported; 1874, Beech II. Haynes, 1 Tenn. Ch. n6G (the 
quoted aupra); 1823, Woodcock II. Bennet, 1 rule of the N. Y. Court of Errors accepted; 
Cow. N. Y. 712, 743 (bill for specific per- careful opinion by Cooper, C.): Viruinia: 
farmance: a part of the answer alleging 1867, Fant. II. Miller, 17 Gratt. 187,206,211, 
cancellation by mutual consent ""as held lIemble (New York rule followed); 1869, 
"legal and competent evidence, because it is Mayo's Ex'r D. Carrington's Ex'r, 19 Gratt. 
responsive to the bill and within the discovery 74, 116, lIemble; 1873, Mottison's Ex're p. 

BOught.: .•• whatever may be the rule in the Grubb, 23 Gratt. 342, 349 (Fant l'. Miller fol-
English courts, this question is atrest with us": lowed); 1874, Statham 11. Ferguson, 25 Gratt. 
following Hart II. Ten Eyck); 1834, Bartloltt 28, 39; 1895, Clinch River M. Co. ~. Harrison, 
II. Gale, 4 Paige N. Y. 503, 508 (mortgage bill; 91 Va. 122, 129, 21 S. E. 660 (preceding casell 
an unsworn answer held to be no evidence at approved). 
all for the defendant; as to a .. wore one, Cases are often eited for this fallacious rule 
"except as to t~ose parts of it which are which do not countenance it; for example: 
responsive to thl~ bill," the complainant need 1827, M'Caw 11. Siewit, 2 McC. S. C. 90, 102; 
not take the wbole "as evidence" nor is 1827, Brac!lb Bank II. Black, 2 McC. S. C. 344, 
"bound" by the parts not used by him). 350. Distinguish also the occasional rule 

IJ Columbia (Dill!.): 1918, Bradley II. (F:mt 11. Miller, Va., aupra) that the accounts 
Da .. idaon, 47 D. C. App. 266, 277: Florida: of ezeculor, and '""leu are taken as 'prima 
1906, Mayo (P. Hughes, 51 Fla. 495, 40 So. facie' correct: this leads to the Bame conee-
499 (failure of! consideration); 1906, Southern Quences as the New Yo~k rule. 
Lumber 4: S. Co. II. Verdier, 51 Fla. 570, 40 So. It Their treatment or this whole aublect hi 
676 (creditoJ's bill to set aside a voluntary hopelessly confused and mialeadinlt; for 
conveyance; an upon facta .. insepar- example, their note 646, ubi "'pra. 
ably connecf:ed • • • is responsive to the bill U Fed. 1850, McCoy II. Rhodes, 11 How. 
as well whal1 it discharges as when it charges 131, 140 (admisaion of a liability, with aver-
the derendant "); 1921, Johnson II. SU:ilner, ment of payment in dil'Charge; "(the Bn-
82 FIB. 377. go So. 171 (cause set down ror swer's stateDlenLl] are not reeponlive to char,ea .--
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to-day is a question which would require an examination of the contemporary 
chancery practice, not within the present purview.1ft 

§ 2124. Same: (4) Part,'s Answers to Statutory Interrogatories. KeeJr 
ing in mind the orthodox difference between the use of an answer as a plead
ing in chancery and its use in It trial at law as evidence (ante, §§ 2121, 2122), 
the proper treatment of an opponent's answers to interrogatories authorized 
by statute ought not to be difficult to determine. 

(1) If, as in some jurisdictions, the statute authorizes these to be used as 
an answer to a bill of discovery could be used,! then the plaintiff who uses 
any part must Pllt in the whole, and cannot stop with the parts grammati
cally connected; in other words, the rule applies for using answers as evi
dence at law (ante, § 2121), and not the rule for using them as pleadings in 
chancery (ante, § 2122).2 

made by the bill, but set up an independent 
defence; • . . as the respondents cannot make 
evidence for thelllselv08, ..• the defence must 
fail"; follo\\ing Chancellor Kent); 1867, 
Clements v. Moore, 15 Wnll. 299, 315 (similar; 
citing Chancellor Kent); the following rule 
was presumably based on these rulings, but 
was omitted in the revised Rules of 1912: 
Federal Equity Rules, No. 41, as amended 
1871 (if answer under oath is waived, or is 
required for specific interrogatories only, 
"the answer of the defendant, though under 
ollth, except such part thereof as shall be 
directly responsive to such interrogatories, 
shall not be evidence in his favor, unless the 
cause he set down for hearing on bill and 
answer only"); Ky. 1828, Lampton v. Lamp
ton's Ex'rs. 6 T. B. Monr. 616, 620 ("In 
equity, by answer he is a witness only to deny 
affirmatiVE) allegations; .,. [otherwise] it 
placcs a strong temptation of interest [to 
executors] to defeat all clnims both of legatees 
and creditors, and by his own swearing, and 
thus shield not only ilis proper estate but also 
keep the estate of his testator in his hands ") ; 
Md. 1826, Ringgold v. Ringgold, 1 H. &: G. II, 
82 (quoted wpra); Mass. 1829, New England 
Bank v. Lewis. 8 Pick. 113, 120 (" If the de
fendants saw fit to go further, as they had a 
right to do, and aver additional matter on 
which they rely in ; heir defencl', they must 
prove the additional matter, it being traversed 
hy the general replication ") ; Va. 1793, 
Beckwith v. Butler, 1 Wnsh. 224 (hill for dis
tribution; an executor may not use his answer 
to prove a gift to him by the deceased); 1810, 
Paynes v. Coles, 1 Munl. 373, 395 (" The rule 
is well-settled that the answer of a defendant 
in chancery is not evidence where it asserts 8 

right affirmatively in opposition to the plain
tiff's demand, but that in such case is 8S 

much bound to establish it by independent 
testimony as the plaintiff is to sustain the 
bill"). 

II A partial collection may be found in a 
note to Hart v. Ten Eyck, IlUpra, 2 Johns. Ch. 
N. Y. 62, ed. Lawyers' Coilp. Pub. Co., Book I, 
and in Beech v. Haynes, Tenn., IlUpra: Roach 
ZI. Glos, 6 Am. &: Eng. Dec. in Eq. 65; 1905, 
Ocala F. &: M. W. v. Lester, 49 FIa. 347, 38 
So. 56; 1922, Woodyard v. Sayre, W. Va. 
-, III S. E. 313 (bill of discovery by an ad
ministrator; the answer held to be evidence; 
disapproving Knight v. Nease, 63 W. Va. 61); 
and in Mr. Gest's interesting and learned 
artide (cited ante, § 2032, n. 1) on The Respon
sive Answer in Equity. 

The following statutes deal with the rule: 
Fla. Rev. G. 8. 1919, § 3136 (like Fed. Eq. 
Rule 41); Ga. Rev. C. 1910, § 4647 (" The 
petitioner is not bound to read any portion of 
the answer, except that responsive to the 
petition "); Po. St. 1913, May 28, P. L. 358 
(abolishes the rule); 1914, Thomas II. Herring, 
244 Pa. 550, 91 Atl. 500 (statute noted); Va. 
Code 1919, § 6128 (like Fed. Equity Rules). 

§ 21U. 1 The statutes will be found cited 
without quotation, ante, § 1856 (discovery 
before trial), post, § 2218 (party's privilege 
abolished); they are strictly legislative adap
tations of the equitable bi!! for discovery, and 
hence are without the present purview. 

2 In Alabama, the chancery-pleading rule 
was at first erroneously adopted, but the cor
rect rule was afterwards substituted, for a 
while: 1845, Lake II. Gilchrist, 7 Ala. 955, 959 
(ordinary Chancery rule for relief-answers, 
applied to an answer obtained by statutory 
discovery on interrogatories, so as to exclude 
a "totally distinct matter "); 1853, Pritchett 
ZI. Munroe, 22 Ala. 501, 507 (same; the answer 
.. becomes evidence so far as it is responsive to 
the call for discovery or is necessarily con
nected with the responsive matter"); 1853, 
Saltmarsh ZI. Bower, 22 Ala. 221, 230 ("If he 
offers a portion of it [the discovery), he make!! 
the whole evidence, and submits for the jurr 
to determine what weight they will give it"; 
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(2) If, however, the statute does not put such answers on the footing of 
an answer of discovery in chancery, but treats them merely as depoa-uwns 
of a party-witness who has by statute been deprived of his privilege (post, 
§ 2218), the analogy of ordinary depositions (ante, § 2103) and of admissions 
in testimony (ante, § 2098, note 7) would seem to apply, and therefore the 
'whole need not be put in, according to the better view; though there appears 
sometimes an inclination to adopt and adapt the chancery rule and require 
so much of the answers as is inseparably connected with the part ofl'ered.3 

even though the answering party goes beyond linked to the fact on which he haa been ques-
the specific interrogatories and answers with tioned and an appeal made to his conscience," 
affirmative matter as he could have done to such declarations to be evidence; see also ib. 
a bill for discovery; repudiating Lake v. Gil- t 356, Quoted ante, § 2113); the Code baa been 
christ); 1853, Crocker I). Clements, 23 Ala. construed in the following cases: 1811, Read 
296, 307 (answer in another chancery ~uit; I). Dailey, 2 Mart. 51", 75, 8emble (intenogatory 
"th3 whole answer, if pertinent, must be taken charging a letter admitting the receipt of 
together"); 1897, Southern R. Co. I). Hubbard, money; answer !.dmitting it but asserting a 
116 Ala. 387, 22 So. 541 (approving the pre- payment, receive.l); 1823, Crummen II. Cav-
ceding es.st!, where the answers were offered to enah, 1 Mart. N •••• 532, 534, 8emble (Qualifying 
disprove the party's bets stated by him on the parts must be considered); 1877, McLear ~. 
stand; whether the same would be required Hunsicker. 29 La. An. 540 (citing cases); 1879, 
for answers offered Iw!tf:I~' as inconsistent Auge v. Variol, 31 La. An. 865, 869 (citing 
with his testimony, undeeidd); 1899, Dank I). cases). 
Leland, 122 Ala. 2S9, 25 So. 195 (a defendant's J ENGl.oAND: 1883, Rules of the Supreme 
answers not responsive mllY be stricken out; Court, Order XXXI, rule 24 (a party may use 
reverting to the original rule); 19M, Garrison "one or more of the answers or any part of an 
1>. GlaSll, 139 Ala. 512, 36 So. iZ5 (following snswer of the opposite party to interrogatories 
Dank I). Leland); 1909, Su!\ivlln Timber Co. without putting in the others or the whole of 
1>. Louisville &, N. R. Co., 163 Ala. 125, 50 So. Buch answer; provided alwsys that in Buch case 
941 (the foregoing two cases overruled; Salt- the judge may look at the whole of the answers, 
marsh I). Bower followed); 1911, Birmingham and if he· shall be of opinion that any others 
R. L. &, P. Co. v. Bush, 175 Ala. 49, 56 So. 731 of them arc so connected with those put in 
(the original rule again; part may he used that the last-mentioned answers ought not 
without making the whole evidence; foregoing to be used without them. he may direct them 
cases not cited); 1913, Southern R. Co. I). to be put in "). 
Hayes, 183 Ala. 465, 62 So. 874 (Sullivan T. CANADA: Alia. Rules of Court 1914, No. 
Co. I). L. &, N. R. Co. followed). 250 (like Onto Rule 330); B. C. Rules of 

In Louisiana, the rule is peculiar. Dy what Court 1912, Rules 366, 370 r (like Eng. Ord. 
seems to have been the original ecclesiastical 31, Rule 24); 1896, Lyon 1>. Marriott,S Dr. C. 
and later civil-law rule, each answer to each 157 (applying the rule of Court which lets the 
interrogat<>ry waa considered as a whole, not judge's discretion control in putting in the 
blended all into one document called an "an- remainder of the opponent's eltlUllination); 
swer" aa in chancery ; and to each answer the Man. R. S. 1913, C. 46, Rules 419 421 (like 
rule was applied that the whole must be taken: Onto Rule 330); New!. Con!lOl. St. 1916, C. 83. 
Ante 1635, Hudson, Treatise of the Court of Rulcs of Court 28. par. 18 (like Onto Rule 
Star Chamber, 221 ("If the plaintiff read a 330); N. W. Tl'll'. Consol. Ord. 1898, C. 21, 
defendant's examination to convict any, the Rule 224 (like Onto Rule 330); St. 1902, c."5, 
defendant may read at the BBme eXllmination § I, amending Rules of Court 224 (special 
to all that interrogatory to excuse him, for per- Rules prescribed when a part of the exam ina-
haps he explaineth his own meaning in some tion of a corporllte officer is used); N. Be. 
other psrt of the interrogatory"); Pothier,Ob- Rules of Court 1900, Ord. 30, Rule 23 (sub-
ligations, I, 827. Evans' ed. ("Observe, that a stantially like Onto Rule 330); Ont. Rules .1 
party who would take advantage of the confcs- Court 1914. Rule 330, ~ 461, par. 1 (a party may 
sion made by the opposite party upon his inter- use "any part" of his opponent's examination; 
rogatories cannot divide the answer but must but the judge, "if he is of opinion that any 
take it altogether"); Wood's Civil Law, ed. other psrt is 90 connected with the part to be 
1760, p. 305, b. IV, C. 2, cited by Mr. Gest; so used that the last-mentioned part ought not 
this principle h!1ll been followed in the Code: to be UBcd without such other part," may order 
La. C. Pr. 1894, § 353 (a psrty in answering in- it put in); Rule 327 (examination of a corpo-
terrogatories "may state some other facts rate officer or agent is not to be used); 1921, 
tending to his defence, provided they be closely Capital TrtllIt Co. p, Fowler, 64 D. L. R. 289, 
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In any event, the decision is of little practical consequence, because not 
only may the opponent put in the remainder of the document 4 (ante, §§ 2099, 
2103) and no question of admission by pleading is involved, but he may also 
take the stand on his own behalf if he desires. 

§ 2125. Inspection of Opponent's Document, as makjng the Whole of it 
admissible. An anomalous doctrine, requiring the whole of document to be 
treated as evidence, though no part of it had been offered, appears in some 
rulings of the early 1800s in England. l The operation of the rule is to be 
seen in this colloquy: 

1836, Calrert v. Flower, 7 C. & P. 386. Mr. Kelly, for the defendant, having called for 
the plaintiff's ledger, duc notice to produce having been given, Mr. Campbell, for the plain
tiff, said: "I will produce it, if it is called for as your cvidcnce." Mr. Kelly: "I cull for 
it, but subscribe to no condition." DE!':M.U;, L. C. J.: "If it is produced and given to 
~Ir. Kelly, it will be for me to decide whether Mr. Kelly makes such use of it as will com
pel him to use it as his cvidcnce." The book was produced, and l\Ir. Kelly turned over 
several pages of it, so as to look at the contents of them. DE!':~IAX, L. C. J.: "I ought now 
to say that if Mr. Kclly looks at the book, he will be bound to put it in as his evidence." 

Onto (stock bought on false rcpreaentatiolll:l; answer admitting the first five allegations of a 
the plaintiff having used part of the dcfendant's complaint, admitted, v.ithout rcading the 
answers against him, the defendant was Iwld remainder setting up a counterclaim); 1921, 
entitled to use the remainder affecting the White 11. Hined, 182 N. C. 275, 109 S. E. 31 
admission); Sask. 1921, Houlding P. Cana- (pnrsonal injury; defendant's answer admit-
dilm Credit Men's T. Ass'n, 60 D. I •. R. 5:33, ting that plaintilI was a pMSenger nnd that tho 
Sask. (examination in bankruptcy; .. the wholo train was derailed, received without reading 
must be put in evidence"): Yukon: Consol. tho remaining clause denyin& negligence); 
Ord. 1914, C. 48, Rule 224 (like Onto Rule 330). WashiTloton: 1899, Allend II. R. Co., 21 Wash. 

UNITED STATES: .11000/110: Code 1896, 324, 58 Pac. 244 (need not all be read, unless 
§ 680, Code 1907, § 3117 (the sworn an8wer inseparable in regard to a particular matter) ; 
must be taken to be trill'. 80 far us rl'spon- Wi.!consi,l: 1899, \Vunderlich 11. Ins. Co., 10·1 
sive; but where the bill is sworn to, Wis. 382, 80 N. \V. 467 (whole need not he 
the two-witnc~s rule "is abolished," and offered). 
the answer has "only such weight as e\i- • Contra: 1921, Thomas P. Lockwood Oil 
dence" as replies to "interrogatories"); Co., 174 Wis. 486, 182 N. W. 841 (death by 
Georoia: 191·1, Hope 11. First National Rank, wrongful act of defendant's agent F.; plaintil? 
142 Ga. 310, 82 S. E. 929 (answers on supple- having read parta of F.'s answers taken ad-
mental proceedings to execution; .. the entire verscly by way ot discovery under Stnts. 
e\'idence of the witneBS" need not be offered) ; § 4096, as amended by St. 1913, C. 246, quote<! 
Iowa: 1882, Van Hom 11. Smith, 59 III.. 142, ante, § 1416, delendant was not allowed to read 
148, 12 N. W. 789 (defendant reading plain- other relevant parts of F.'s deposition; clearly 
tiff's deposition is not obligl'd to read the unsound, through proceeding upon the literal 
whole); Maine: 1847, Hnmmatt II. Emerson, words ot tho statute). 
27 Me. 308, 335 (dl'position by plaintiff in n Compare the rule tor an opponent pllUi'lg 
different suit, rC'luired to be used as a wholo in his ou'n onswerlf of discovery when not used 
by defendnnt; on the theory that it was a by the party tnking (ante, , 1416) • 
.. judicial domment," like an answer in chlLn- § 2125. 1 The rule was npparently In-
eery, and could not be separated}; Massachu- .... ented by Lord Ellenborough: 1805, Wharam 
Ifetls: Gen. L. 1920, c. 231, § 89 (demandant 11. RouC-dge, 5 Esp. 235 (book produced by 
may read answers to interrogatories" as cvi- plaintiff; EUenborough, L. C. J., ruled that it 
dence at the trial"; .. the pnrty interrogated the defendant inspectcd it, it became e\idenee, 
may req1lire the whole of the answers upon nny whether he used it or not); 1823, WilSOll W. 

one subject inquired of to he read. if a part of Bowie, 1 C. do: P. 8, 10 (" if it is at aU material 
them is read; but if no purt is read, the party to the case," but not otherwise). 
interrogated shall in no way avuil himself of Originally, it would the rule applied 
his examinlltion, etc."); 1900, Dernelman P. only when the calling party "made use" of 
Burton, 176 Muss. 363, 57 N. E. 6G5 (stutute Borne part of it, and then on the present prin-
construed); North Carolina: 1897, Gossler ~. ciple (ante, §2113) the other party could use the 
Wood, 120 N. C. 69, 27 S. E. 33 (part of an remainder; li95, Sayer I). Kitchen, 1 Esp. 2011. 
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Mr. KeUy: "Certainly, I am fully aware that I must do so." DE.'I(MAN, L. C .• T.: "I have 
mentioned this because it has been supposed by some, that an opposite counsel may look 
at the papers or books called for under a notice to produce, and then not use them." 

The motive for this peculiar rule seems not to have been any direct bearing 
011 the present principle of Completeness; for that would only come into 
application (ante, §§ 2102, 2113) when some part, at least, of the document 
had been put in evidence. The real motive seems to have been a desire to 
penalize indirectly the attempted evasion of another fundamental doctrine 
of the common law, namely, that a party is not entitled to know beforehand 
the tenor or evidence in his opponent's possession (ante, § 1845). The oppo
nent was privileged not to produce any document in his possession (post. 
§ 2219); yet, if he did not do so upon notice, the party desiring to prO\'e its 
contents would be allowed to do so b~' a cop~' or other secondary e\'idence 
(ante, § 1199). Hence, to evade allowing this, the opponent would usually 
have the document ready in court, in case the first party should desire to 
put it in as e\'idence. If the first party, howen>r, should on coming to that 
stage of the evidence, call for the document with the supposed purpose of 
putting it in, and receive it in his hands for the purpose, he might on perusal 
find that it was not suitable and decline to put it in. Nevertheless he would 
thus have become aware of its contents, without thc obligation of using it. 
This might not in itself be a serious mattcr; but ob\'iousl~' he might, on the 
mere pretext of intending to prove documents as a part of his case, give no
tice to produce sundry documents whose contents were unknown to him, on 
the chance that they might be useful to him or might at least re\'eal im
portant parts of the opponent's case, anel then on perusing them when 
produced, he might hand them back without putting them in, having 
thus in effect conducted a fishing expedition under the cover of a notice 
to produce for proof, This neat e\'asion of the fixeel principle that a party 
was to be kept entirely in the clark as to the tenor of evidence in his oppo
nent's possession was thereupon struck at by this present rule. It obliged 
him to take the risk of putting all the document in evidence if he even perused 
it on production; for this would prevent him from perusing any documents 
except those of whose contents he was already fairly certain that they would 
be favorable and would be put in evidence by him: 

1803, RADCLIFF, J., in Lawrence \', Van Home, I Caincs 276, 285: "A party who givcs 
notice to produce a paper in evidence must be supposed to know its contents. If he does 
not, he ought not to be permitted to speculate through the forms of law and obtain from 
his adversary the inspection of any paper or document he may choose to demand. Such 
a privilege would be liable to abuse." 

~S61, BIGELOW, C, J., in Clark \'. Fletcher, I All. 53, 57: "A party cannot require his 
ad\ :tSary to produce a document, and after inspecting it insist on excluding it from the 
case altogether. Such a course of proceeding would give one party an advantage over 
the other, He would gain the of looking into the private documents of the other 
party, without any or risk on his own part. It is therefore gen-
erally deemed a just and ,\~';se rule that in such cases the paper called for and produced, 
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after it has been and examined by the party calling for it, becomes competent evi
dence in the case for both parties. It is manifest that this rule would be of little use if the 
paper can be excluded on the allegation that the party calling for it mistook the nature 
of its contents." 

The answers to this plausible suggestion were plain. (1) The very principle 
whose evasion waR thus penalized was itself unfair and reprehensible. Its 
vices have been already considered (ante, § 1847); it is enough here to repeat 
that the common-law notion of keeping a party entirely ignorant of the evi
dence possessed by his opponent was one to be discountenanced, not main
tained. l\foreoYer, by a bill of discoyery in equity such documents could 
have been obtained even und!)r the common-law system; and similar statu
tory proceedings at law now are authorized almost everywhere (ante, § 1859). 
Thus, by the judgment of posterity, and by the contemporary standards of 
equity, the penalty of the present rule was in truth imposed upon a party 
who was attempting to do no more than justice and good sense entitled him 
to do, namely, inform himself at the trial of the documentary evidence avail
able against him. (2) Furthermore, the opponent in this kind of case was 
in no situation to complain, because he had only himself to thank for the 
disclosure of the evidence. The opponent was not compellable to produee 
the document; he did so voluntarily. The charge of speculative tactics with 
the rules of evidence was rather, under the supposed rule, to be laid to the 
opponent who produced; because, not being obliged to produce, he still 
did so, knowing that their contents were unfavorable to the first party, in 
the hope that the first party would have to risk their perusal and thus be 
eompelled to put them in evidence. 

There is, then, not only no sound reason for establishing such a penal 
rule, but it is itself open to abuse, and merely adds to the sportsmen's rules 
elsewhere not;ceable in the common-law system. Moreover, it is totally out 
of harmony with the modern statutory procedure for discovery at law: 

1803, TaOlIPSON, J., in Lawrence v. Van Home, 1 Caines, 276, 286: "The practice of 
giving notice to produce papers, as in the present case, has been introduced to save the 
expense of going into chancery for a discovery; and I can see no good reason why the 
party ought not to be entitled to all the advantages he would have, had he resorted to his 
bill in equity; in that case, after a discovery, he might exercise his discretion whether to 
use it as evidence or not. I do not think this right of inspection would be liable to the 
abuses suggested by the plaintiff's counsel, that it might lead to an impertinent inspection 
of papers having no relevancy to the controversy; ... it would be competent for the 
party ha\ing the paper to object against the introduction, or the proof of its contents, as 
being or irrelevant, in the same manner as if the party calling for the paper had been 
in of it, or as might be done with to every other piece of testimony." 

1863, BARTLETT, J., in Austin v. Thomaon, 45 N. H. 113, 117: "The only reason 
for the supposed rule is [the unconscionable advantage of prying without 
. . • But as the party notified is not obliged to produce the papers, and as he may if he 
produce them decline to allow them to be examined except upon condition that if examined 
they shall be read in evidence, parties notified seem amply protected from any such un
conscionable advantage, and the reason stated entirely fails; and we no sufficient 
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reason for a rule that is at variance with t..lJe general course of our practice and that caD 
hardly facilitate the administration of justice, since, if it has any practical effect in addi
tion to the rules for the admission of competent evidence, it must be to compel the Court 
to allow incompetent evidence to go to the jury." 

The rule that the whole document must be put in, if merely perused or 
inspected by the party calling for it, even though he does not desire to use 
it, was clearly the orthodox English practice; 2 but it seems to have been 
properly abandoned in more recent times.3 

In the United States, the earlier English rule was in a majority of juris
dictions followed; 4 while in others it has been repudiated, sometimes by 
express statute.s 

! Cases cited supra, note 1. second question above, answered affinnatively ; 
• 1888, Parnell Commiesion's Proceedings, but here not applied ~cause the document 

Times' Rep. pt. 26, p. 169 (President Hannen: produced was not the one called for); 1861. 
"The important fact of their having called for Clurk r. Fletcher, 1 All. 53, 57; 1873, Long 
it does not alter the matter at all. You pro- I). Dre?·, 114 Mas~. 77, 80 (made evidence for 
duce it; if they do not put it in, you are not both parties); 1911, Boyle v. Boston Elevated 
on that account entitled to put it in. You R. Co., 208 Mass. 41, 94 N. E. 247 (rule prop-
have met their challenge; that is what it erly held not applicable to admit a document 
comes to"). which though called for and produced was not 

But even the reading of a single word cn- otherwise admissible for the calling party; 
titles the opponent to put in the whole; see whether the rule itself should be regarded as 
an extreme instance of this technicality in now valid, not dcdded); 1921, Capodilupo v. 
Steinie Morrison's Trial, 1911, p. 61 (Notable Stock, 237 Mass. 550, 130 N. E. 65 (rule of 
British Trials Series, 1922). Clark v. Fletcher assumed to be Illw); ltfisais-

'Federal: 1811, U. S. v. Mitchell, 2 Wash. aippi: 1847, Anderson v. Root, 8 Sm. &: M. 
C. C. 478 (mere calling for the document does 362, 364; Pcnnsyltania: 1821, Withers v. 
not make it evidence); 1811, Jordan r. Wilkins, Gillespy, 7 S. &: R. 10, 14 (rule laid'dowll. hut 
2 WlI8h. C. C. 482 (mere inspection requires doubted); Texll1l: 1857, Saunders v. DUVal, 19 
the demandant to read in evidence); 1891, Tex. 467, 472, semble. 
Edison El. L. Co.!). U. S. EI. L. Co., 45 Fed. 55, The rule. however, ought not to extend to a 
59 (same); Delaware: 1832, Randel I). Chesap. second Irialso as to admit documents inspected 
&: Del. Canal Co., 1 Harringt. 233, 284 (mere at the first: 1893, Cushman v. Coleman, 92 
calling for papers does not make them evidence, Ga. 772, 19 S. E. 46. Conlra: 1855. Wooten 
but inspection does); 1837, Hutchinson 1>. I). Nail, 18 Ga. 609, 614. 
Gordon, 2 Harringt. 179, semble (same): 1839, Nor does it apply where no formal demand 
Read D. Randel, 2 Harringt. 500 (same); lor production has heen made: 1820, Fanners' 
Georgia: 1855, Wooten 1>. Nail, 18 Ga. 609. &: M. Bank 1>. Israel. 6 S. &: R. Pa. 293, 296 
614 ("With the wisdom of this nile, we have (rule not applicable where inspection is allowed 
nothing to do"); 1893, Cushman r. Coleman. merely as an act of courtesy). 
92 Ga. 772, 19 S. E. 46; 111 aine: 1839, Penoh- ' Cal. C. C. P. 1872, § 1939 (" Though a 
scot B. Co. I). Lamson, 4 Shepl. 224, 233; writing called for by one party is produced by 
1851. Blake I). RuSll, 33 Me. 360; Maryland: the other and is thereupon inspected by the 
1913, Eckels &: S. I. M. Co. I). Cornell E. Co.; party calling for it, he is not ohliged to pro-
119 Md. 107, 86 Atl. 38; MaallachtuetU: duce it as evidence in the case"); Conn. 1897, 
1848, Com. D. Davidson, 1 Cush. 33, 44 ("The Laufer r. Traction Co., 68 Conn. 475, 37 At!. 
result of the examination of the cases to 379 (reports made to the defendant by its 
be: 1. That all the authorities agree that employees as to an accident, called for by 

. mere calling for the books is not enough to plaintiff but not used); Ida. Camp. St. 1919, 
make them evidence; 2. That whether calling § 7963 (like Cal. C. C. P. § 1939); la. Code 
for the books of the opposite party and inspect- 1897, § 4567, Camp. C. § 7364 ("though a writ-
ing them, and doing nothing more, makes the ing called for by one party is by the other 
book evidence is a mooted point: 3. That the produced," the party calling need not use it as 
books, when produced upon notice, if inspected evidence); Mont. Rev. C. 1921, , 10587 (liko 
by the party calling for them and actually used Cal. C. C. P. § 1939); Nebr. Rev. St. 1921, 
as evidence by him, lire thereby made evidence § 8907 (like Ia. Code, § 4567); N. H. 18G3, 
for the other party"; "all irrelevant matter Austin 1>. Thompson, 45 N. H. 113, 116 
would of course be properly excluded ") ; (repudiating the "supposed English rule"; 
1853, Reed 1>. Anderson, 12 Cush. 481 (the quoted aupra); N. Y. 1803, Lawrence ~. 

539 



,2125 RUI.ES OF VERBAL COMPLETENESS [CuAP.LXXI 

Distinguish two superficially related situations. (1) When on cr088-

examination a document is offered to a witness for authentication, to be put 
in later by the cross-examiner, the other counsel is entitled then and there to 
inspect it, so as to be prepared to re'examine upon it (ante, § 1861). Since he 
is entitled to do so, and since the document is not desired by him for his own 
case, and since his inspection is a mere precaution to protect him against the 
cross-examiner, he is of course not obliged, through this inspection, to put 
in the document.6 (2) When a document is called for and the opponent pro
duces it from his possession, the execution of it remains to be proved. This 
mere production by the opponent is not a waiver of proof of execution, and 
the party calling for it is still obliged to prove its execution (ante, § 1298). 
There was, however, some controversy at one time on that question, and in 
the course of it the precedents were sometimes confused with those of the 
present rule; but there is no connection whatever of principle between 
them. 

Van Horne. 1 Caines 276. 277. 285. 287 (inspec
tion docs not oblige the inapecting party to 
read. per Thompson. J .• and Lewis. C. J .• 
agaiD!t Radcliff. J.; though Lewis. C. J .• 
s~emed to think that there was no "essential 
difference" between the other two judges' 
opinions; quoted 8upra); 1806. Kenny tI. 

Clarkson. 1 Johns. 385. 395 (calling for and 
perusing a document docs not oblige the party 
to read it); 1890. Carradine 11. Hotchkiss. 120 
N. Y. 608. 611. 24 N. E. 1020: Or. Laws 1920. 
1783 (like Cal. C. C. P .• 1939): P. 1. C. C. P. 
1001. , 323 (like Cal. C. C. P. , 1939); P. R. 

Rev. St. &: C. 1911. § 1454 (like Cal. C. C. P. 
§ 1939); Utah: Compo L. 1919. i 7109 (like 
Cal. C. C. P. § 1939). 

So far. however. as a statute has not mad" 
production compulsory. it is ob~ious that the 
opponent may produce only upon an ezpreu 
etipulation that the document shall be read. 
and this if accepted would be binding: 1855. 
Huckins P. Ins. Co .• 31 N. H. 238. 240. 247 
(" The plaintiff was not obliged to produce his 
ledger. and could attach to it the condition 
which he did "). 

• 1827. R. 11. Ramsden. 2 C. &: P. 603. 

• 
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§§ 2128-2169 BOOK I, PART II, TITLE V 12128 

SUB-TITLE IV: AUTHENTICATION OF DOCUMENTS 

r.xXII. 

I. IN GENERAL 

~ 2128. Nature of these Rules. 
§ 2129. General Principle of Authenti

cation, for Chattels. 
§ 2130. Same: Documents. 
§ 2131. Modes of Authenticating Docu

ments. 
§ 2132. Authentication not necessary, 

when not in Issue or when Admitted; Judi
cial Admission; Opponent's Spoliation. 

§ 2133, Other Principles affecting Exc-

cution of Writings, discriminated (Rules as 
to Possession of Documents; Identity of 
Name; Order of Proof of Execution; Lost 
Will; Lost Grant; Attesting Witness; 
Number of Witnesses; Presumption of 
Delivery; Alterations). 

§ 2134. Authentication as involving 
either Signature or Contents. 

§ 2135. Authentication as a rule of Pre
sumption. 

II. SPECIFIC RULES OF SUFFICIENCY FOR CIRCUMSTANTIAL EVIDENCE 

1. Authentication by Age of Document 
§ 2137. Ancient Documents; General 

Principle. 
§ 2138. Age; Thirty Years of Exist-

ence; Mode of Reckoning. 
§ 2139. Natural Custody. 
§ 2140. Unsuspicious Appearance. 
§ 2141. Possession of the Land, for 

Deeds and Wills. 
§ 2142. Same: Doctrine of Inferred 

Possession under Leases, distinguished. 
§ 2143. Old Recorded Deeds and Old 

Copies. 
§ 2144. Authority to Execute. 
§ 2145. Kinds of Documents covered 

by the Rule. 
§ 2146. Presumption created; Statu

tory Denial of Genuineness. 

2. Authentication br Contents 
§ 2148. Authentication by Contents; 

in general. 
~ 2149. Illiterate's Letter; Typewriting. 
§ 2150. Printed Matter: (1) News

papers. 
§ 2151. Same: (2) Official Printer; 

Statute-book; Reports of Decisions. 
§ 2152. Same: (3) Postmark; Brand. 
i 2153. Reply-Letter received by Mail. 

§ 2154. Reply-Telegram. 
, 2155. Reply-Telephone. 
§ 2156. Presumption of Identity of 

Person from Identity of Name. 
• 

3. Authentication by Custody 
§ 2158. General Principle, as applied to 

Judicial Records and Files. 
§ 2159. Same: Application to SundrY 

Official Records. • 
§ 2160. Documents produced from 

Private Custody. 

4. Authentication br P11'portill6 
Official Seal or Signature 

§ 2161. General Principle. 
§ 2162. Same: Mode of Authenticat

ing when Genuineness is not Presumed; 
Certificates of Attestation Statutes presnm
ing Genuinene.'!.'l. 

§ 2163. Seal of State. 
S 2164. Seal of Court i Clerk's Signa-

ture; Justice of the Peace. 
§ 2165. Seal of Notary. 
§ 2166. Sundry Official Seals. 
§ 2167. Official Signatures. 
, 2168. Official Character and Title to 

Office. 
§ 2169. Corporate Seal. 

§ 2128. of thelle Rulell. The control given to the judge over the 
jury appears usually in the form later examined (post, §§ 2494,2551), namely, 
in his power to pass upon the sufficiency of a party's evidence, after all is 
offered, to go to the jury on the entire issue. This general power, being 
exercised in each case according to the whole mass of evidence as there pre-
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sented, ordinarily does not result in abstract rules; each ruling stands by 
itself, and can form no precedent. But for many classes of issues, experience 
has dictated definite rules, which may be invoked to control all cases. Here 
there is a genuine rule of Evidence, i. e. declaring that a certain group of data 
is or is not sufficient to send the case to the jury. It is not a rule of admis
sibility as to anyone piece of the evidence, for each is at least admissible; but 
a rule of final admissibility as to the group of facts,i. e. that it is or is not, 
taken all together, sufficient to go to the jury. Such rules are therefore of 
the present type, Quantitative or Synthetic (ante, § 2030). In fact, all of 
the preceding rules of this type may be regarded as the concrete expressions 
of this general power of the Court to declare a quan ityof evidence insufficient. 

For certain sorts of these rules, it is often difficult to separate in them 
their character as rules of the present sort and their character as rules of 
presumption affecting the burden of proof (po8t, § 2490); for they often em
body both. For example, when the rule is named that a man's absence, un
heard of, for seven years, raises a presumption of his death, it is obvious that 
two rules are in effect involved, first, a rule that this fact of absence with these 
accompanying circumstances is 8ufficient to go to the jury on the issue of death, 
and, secondly, that it also raises a presumption of death, i. e. require8 a verdict 
of death unless the opponent offers evidence in explanation. In one and the 
same formula, two steps are accomplished with reference to the duty of proof 
as between the parties, namely, relieving one's self of the duty and also shift
ing it to the opponent (po8t, § 2494). Yet there may be rules of sufficiency 
which remain merely such, and are not given the added force of rules of pre
sumption. Such are those which have preceded in this Title. For example, 
the rule that two witnesses are necessary for certain facts admits the evi
dence by two witnesses to go to the jury; but it does not declare that two 
witnesses raise a presumption and shift the duty of proof. No one has ever 
contended that it should go so far. There, then, the emphasis is solely on 
the insufficiency of certain evidence, and the rule marks the line where the 
evidence becomes sufficient, but does not attempt to declare that it passes 
the further line where it would raise a presumption. It is perfectly apparent 
that most of the other preceding rules have the one character only. 

But we now come to a particular class of rules in which the emphasis on 
the one or the other character is doubtful. They are neither clearly rules of 
sufficiency alone, nor clearly rules of presumption. The emphasis seems to 
be sometimes on the one, sometimes on the other character, according to the 
particular facts of the litigation. For example, that identity of name is some 
evidence of identity of person is in general unquestioned; but is it a rule of 
sufficiency, i. e. that identity of name, with nothing more, is sufficient to go 
to the jury and thus needs no other evidence first to be coupled with iti or is 
it a rule that identity of name raises a presumption of identity of person, so 
as to require a verdict unless the opponent takes up the duty of disproof? 
This question, when discriminated at all, is variously answered (po8t, § 2529). 
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Wherever there has been any claim for this double character to such a rule, 
it is more practicable to consider it with Presumptions. 

But one particular sort of such rules may more suitably be considered here, 
because the emphasis has generally been upon their character as rules of 
sufficiency, namely, the rules relating to the authentication of documents, i. e. 
proving their genuineness or execution. This has probably been due to the 
tangibleness of the line marking sufficiency from insufficiency, as compared 
with the line marking a presumption. The stage when the counsel desiring to 
introduce a document has accumulated sufficient evidence of its execution 
to be allowed to read it or hand it to the jury is dramaticall~' marked and 
apparent; and thus the emphasis of the rule of Evidence has come to be placed 
on the question whether the proof has reached that stage, i. e. on the question 
of sufficiency. The struggle centres about this point; what happens after
wards is less tangible and less worth arguing over; and thus the question of 
a presumption has received comparatively little emphasis. It will be proper, 
therefore, to treat the rules for authenticating documents as having the 
essential character of rules of sufficiency, although they may sometimes be 
accorded also the quality of rules of presumption. 

§ 2129. General Principle of Authentication; Chattels, The foundation 
on which rests the necessity of authentication is not any artificial principle 
of Evidence, but an inherent logical necessity. For example, when Doe is 
charged with the murder of Roe, and it is evidenced that some one mur
dered Roe, but the person killing is not shown to be the accused, the failure 
of the prosecution is not due to any rule of Evidence, but to the absence 
of a fact logicallr inherent in its claim, namely, Doe's identity with the 
murderer. So, when a knife is offered as J. S.'s knife, with which he did the 
killing, the proof of the knife's use, and of its finding, leaves unsupplied an 
essential element in the assertion, namely, J. S.'s use or ownership. 

In short, when a claim or offer involves impliedly or expressly any element 
of personal connection with a corporal object, that connection must be made 
to appear, like the other elements, else the whole fails in effect. Thus, then, 
if as a part of some facts asserted Doe's letter is offered, what is involved in 
the assumption of the offer is (a) a letter written (b) by Doe; thus, a letter 
alone, without the fact that it is Doe's, is not receivable, simply because it 
is not the thing offered. By one of the man~' rules of Evidence, Doe's letter 
may be admissible; but, whatever the particular rule of Evidence may be, 
the element of Doe's connection with the letter is logically assumed in all. 

Beyond all this, there is a general mental tendency, when a corporal object 
is produced as proving something, to assume, on s-ight of the object, all else that 
i.'f implied in the case about it. The sight of it 3eems to prove all the rest. 
Thus, it is easy for a jury, when witnesses speak of a horse being stolen from 
Doe by Roe, to understand, when Doe is proved to ha\'e lost the horse, that 
it still remains to be proved that Roe took it; the missing element can clearly 
be kept separate as an additional requirement. But if the witness to the 
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theft were to have the horse brought into the court-room, and to point it 
out triumphantly, "If you doubt me, there is the very horse!", this would 
go a great way to persuade the jury of the rest of his assertion and to ignore 
the weaknesses of his evidence of Roe's complicity. The sight of the horse, 
corroborating in the flesh, as it were, a part of the witness' testimony, tends 
to verify the remainder. This tendency, illogical though it be, is deeply rooted 
in all persons, even the most intelligent and reflecth'e; it has been already 
specially noticed with reference to the propriety of using autoptic proference 
(or, real evidence) as a source of proof (ante, §§ 1157, 1158). The great 
dramatist 1 has satirized it in his scene with Jack Cade's mob, where their 
leader proclaims himself, to the questioning magistrate, as the descendant 
of Earl :Mortimer, whose son 

"Was by a beggar woman stol'n away, 
And, ignorant of his birth and parentage, 
Became a bricklayer when he came to age. 
His SOil am I! deny it if you can I "; • 

to which his follower, Smith the Weaver, adds vehemently the following 
strong confirmation: 

"Sir, he made a chimney in my father's house; and the bricks are alire at this day to tC31ify 
it; therefore, deny it not!" 

This logicai element, and also the mental tendency to forget the importanc6 
of proving it, exists wherever any personal connection with a corporal object 
is assumed in the offer. The necessity of authentication, therefore, applies 
equally weIl to chattel.y, to a knife, a horse, a coat, or a machine, whenever 
it is asserted to be connected with a person; and this authentication of objects 
other than writings is a common necessity of every day's trial practice.2 

§ 2129. 1 Hcnry VI, pt. II. Aet IV, Sc. 2. stolcn ones); Ky. 1898, Parrott~. Com., Ky. 
2 The foilowinglist includes casual instances ,47 S.W. 452 (cJubused in killing. required to 

only: Fed. 1909. Haugcr ll. (T. S .• 4th C. C. A., be authenticated); La. 1904. State ~ . .'\spara, 
173 Fed. 54, 60 (coins, in a counterfeiting 113 La. 940,37 So. 8S3 (pistol); 1905, State 1). 

charge); Cal. 1909, People 1). Muhly, 11 Cal. Gordon, 115 La. 5il, 39 So. 625 (pistol); 
App. 129, 104 Pac. 466 (keys, clothes, etc., J.f(UJs. 1867, Com. v. Dently, 97 Mass . .551. 554 
held not sufficiently connect .... d with the (samples of liquor analyzed by a witness and 
defendant); la. 1902, State 1). Hossack, 116 said to be that kept by the ddendant) ;.il!o.1919, 
Ia.194, 89 N. W. 1077 (hairs on an axe); 1905, State~. Powell, Mo. ,217 S. W. 35 
State ~. Seery. 129 Ia. 259, 105 N. W. 511 (murder; defcndant's shirt and hat as worn by 
(weapon); 1921, State 1). Kingsbury, 191 Ia. him at the tim .... of the affray, not admitted, 
743, 183 N. W. 325 (intoxicating liquor: for lack of evidence authenticating it); 1920. 
contents of bottles produced and analyzed State 1). Smith, Mo. , 222 S. W. 455 ("is
wcre testified to be intoxicating; excluded. ccra of deceased, on a charge of murder by 
because of insufficient evidence that the bottlell poison); Mont. 1895. State 1). Cadotte, 17 
were the very ones taken from defendant, and Mont. 315, 42 Pac. 857 (knife introduced as 
that the contents were unehanged in the mean- accused's); 1921. State to. Davis, 60 Mont. 426, 
time; the ruling is artificially over-strict on 199 Pac. 421 (pistol used in homicide); N. J. 
the latter point. ignoring the principle of 1901, State 1). Hill, 65 N. J. L. 626, 47 At!. 814 
§ 2530.po.,t); 1921. Statc 1). ''''alker, 192 la. 823, (cartridges found in a coat): 1852. People 11. 

185 N.W.619 (burglary; eertninautomobiletircs Larned, 7 N. Y. 445, 451, 452 (tools, offered 
said to have been stolen from the building in with connecting evidence); N. Y. 1866, People 
question, held improperly exhibited to the jury, 11. Gonzalez. 35 N. Y. 49 (clothes worn by the 
because not shown to havc been in defendant's aecused); Tez. 1921. Davis 1). State. 89 Tex. 
possession and not sufficiently identified as the Cr. 411, 231 S. W. 784 (larceny of wheat). 
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This process of authenticating chattels is ordinarily referred to as i.dentifying 
them; but the two ideas are distinct, and different principles of Evidence 
are applied. Identification presupposes that two objects, apparently different, 
have been referred to, and the issue is whether they are in fact one and iden
tical, not separate objects. Thus, the existence of specific marks, essential 
to the one, and found also in the other, becomes significant, and the admissi
bility of this evidence of identity may come into question (ante, § 415), as 
well as the presumption of identity (post, § 2529). Authentication, however, 
presupposes a single object only, and refers to it as associated with a person, 
a time, a place, or other known conditions. Thus, the object itself, when 
offered, is not relevant unless it is the object that was in fact thus associated 
with those conditions. Hence, the evidencing of those conditions is neces
sary; and the principle of Authentication requires that some eddence con
necting the object with those conditions be introduced before or at the time 
of offering the object itself. 

Nevertheless, no specific rules have grown up about the authentication of 
such objects, chiefly because the variety of circumstances involved is so 
great that no specific rules would be suitable. 

§ 2130. Same: Docnments. How, then, have such specific rules come 
to exist particularly for documents? Chiefly through two reasons: . 

(1) Most documents bear a signature, or otherwisE- purport on their face 
to be of a certain person's authorship. Hence, a special necessity exists for 
separating the external evidence of authorship from the mere existence of the 
purporting document. A horse or a coat contains upon ltself no indications 
of ownership; when it is claimed that Doe wore it or rode it, all can appreciate 
that this element is missing and must be supplied b~' evidence. But a docu
ment purports in itself to indicate its authorship; and the perception that this 
element is nevertheless missing, and must still be supplied, is likely not to 
occur. There is a natural tendency to forget it. Thus it has constantly to 
be emphasized by the judicial requirement of evidence to that effect. 

(2) The original of a writing is usually presented to the tribunal' in specie,' 
while other material objects are not required to be and seldom are brought 
into court (except such articles as the tools of a crime or the clothes of a 
victim); so that, in practice, the most common opportunity for the operation 
of this aberrant tendency occurs for writings, visibly in existence and mutely 
suggesting that theyare all that they purport to be. Thus the mental tendency 
is especially forcible, frequent, and misleading where documents are involved. 

For these two reasons, then, it has happened that the specific rules that 
have grown up concerning modes of authentication have come to relate to 
writings alone. 

Thus it is that in the traditions of the common law a wise emphasis has 
been placed upon the necessity of supplying the logical element of authen
ticity for writings. The general principle has been enforced that a writing 
purporting to be of a certain authorship cannot go to the jury as possibly 
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genuine, merely on the strength of this purport; there must be some elJidence 
of the genuineness (or execution) of it: 1 

1794, Horne Tooke's Trial, 25 How. St. 'fr. 78; Mr. (later 1. C.) Erskine, arguing against 
the reading of a treasonable paper not authenticated: "Would it be said that this should 
be read as evidence against the prisoner before his eonnexion with it is proved to have 
had an existence? I take the reason of that to be this and I take the reason of it to be 
founded in great \\;sdom, in that which in my opinion forms the glory of the English law 
in all its parts, in an acquaintance with the hwnan character, in the recognition of all that 
belongs to the principles of the human mind, in the recollection of our wise ancestors that 
men are not angels, that they carry about them (and your 1.ordships even carry about you) 
all the infirmities of humanity, and that it therefore shall not be penllitted to make a 
strong impression upon the minds of men by reading matters at which . . . the mind of 
man revolts, and so in the course of a long trial the jury afterwards cannot discharge from 
their recollection what they have heard. They do not ~f'member \\;th precision whether 
that which was read was brought home to the prisoner; and then they mix up in their 
imagination and recollection matters which they may disapprove with disapprobation of 
the person who is on trial before them. I take that, with humility, to be the principle. 
. . . It must first of all be brcught home to thc person who is to be affected by it, before 
it is suffered to be read; for after it is read, the effect is had, and that is the danger I com
plain of." L. C. J. EYRE: "If the question i~ whether it is now to be read, I think the 
objection is good. If the question is whether it is cvidence admissible, not yet to be read, 
but to be read or not as other evidence shall bring the matter of it sufficiently home to 
the prisoner, then the objection is ill-founded." 

18-17, BROXSON, C .. J., in JJ'illsO/~ v. Betf-o, ,1 Den. 201, 213: "In the or(!inary affairs of 
men, it is very often assumed, without proof, that he whose name has bren affixed to a 
written instrument placed it there himself. But when the signing becomes a matter of 
legal controversy, it must be established by proof." 

1856, BEIDO!XG, J., in Stamper v. Griffin, 20 Ga. 312, 320: "No 'writing can be received 
in evidence as a genuine writing until it has been proved to be a genuine one, and none 
as a forgery until it has been proved to be a forgery. A writing. of itself, is not e\;dence 
of the one thing, or of the other. A writing, of itself, is evidence of nothing, and therefore 
is not, unless accompanied by proof of some sort, admissible as evidence." 

§ :!!30. I En(J. 1810. Plial ~. Vanbatenbcrg, check purporting to be indorsed by defendant, 
2 Cam,.). 439 (the mere posses~ion by defendant not r~ccived: cases collected):i Mich. 1875, 
of a receipt. in unproved handuTiting here McHugh 11. Brown, 33 Mich. 3 (note and mort-
on a bill of exchange not e\'idential; gage not shown, executed, excluded): !tIo. 
Ellenborough, L. C. J.: "A man cannot be 1881, State 1>. Albert, 73 Mo. 347, 360 (letter 
allowed to manufacture evidence for himself found on A. purporting to be from B.): Oklo 
at the risk of being convicted of forgery: . .• 1918. Columbian Nat'l !.ife Ins. Co. 11. Wirthle, 
[moreover,) these receipts may have been Okl., 176 Pac. 406 (receipts for payment 
fraudulently indorsed without the plaintiff's of premium, with lithograph signature of 
privity"): U. S. Fed. i913, Oregon & Cal. R. BCcretary and treasurer, but no countersign as 
Co. 11. Grabissich, 9th C. C. A .• 206 Fed. 577 required, excluded for lack of evidence of 
(answer flIcd in a prior suit): 1918. McGowan genuineness}; P. 1. 1906, Nonan 11. Salns, 7 
11. Armour. 8th C. C. A .• 248 Fed. 676 (aliena- P. I. 1; W. Va. 1922, Woodrum H. O. Co. 11. 

lion of husband's affections: nlcttcr found hy Adams Ex. Co., W. Va. , 110 S. E. 549 
plaintiff in the husband's pocket signed by (purporting receipts for goods, returned to 
defendant's name. excluded on the facts); plaintiff shipper by drayman, excluded for 
Conn. 1794, Neill>. Miller. 2 Root 117 (receipt; lack of evidence of genuineness). 
"if the defendant had produced any evidence, Add the authorities cited in § 2134, n. I, 
though ever so sr,lall. of its being the plaintiff's post .. 
signature, it would have bcen propel' to have For the presumption 0/ oenuineness from 
left it to the jury to wcigh: but there being no recording, posscssion, deliveT1I, etc., 8CC pOBl, 
evidence at nil of its being genuine. it would be §§ 2516, 2520. 
improper to let it go to the jury"}: Haw. 1918, For the necessity·-of pleadin(J a denial of 
Terr. 11. Alohikea, 24 Haw. 570 (cheating; a genuineness, sec POBt, § 2596. 
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§ 2131. Modes of Authenticating Documents. Some of the various possible 
modes of evidencing a document's genuineness are, of course, never questioned 
to be sufficient to entitle it to go to the jury. Those about which question has 
arisen are only certain kinds of circumstantial evidence. It will be necessary 
therefore to eliminate at the outset the kinds of evidence as to which there is 
no dispute from the present point of view. 

Evidence may be of three different sorts (ante, § 24); namely, autoptic 
proference (or, real evidence), testimonial evidence, and circumstantial 
evidence: 

(1) Autoptic proferenee (or, real evidence), occurs, for the execution of 
writings, when the act of writing is done in the p"esence of the tribunal. The 
sufficiency of this is plain. l 

(2) Testimonial evidence is always regarded as sufficient; the only questions 
being the ordinary ones as to the qualifications of the witness by knowledge.2 

Ordinary admissicms of a party are a sort of evidence always regarded as 
sufficient to admit a document to the jury; 3 but they t'.re to be distinguished 
from judicial admissions (post, § 2132). 

(3) Circumstantial eL'idence is of various sorts; and first, of those not here 
involved: 

(a) Style of handwriting, i. e. similarity between that of the document and 
that of the person alleged as its maker, is a sort of circumstantial t:vidence 
(ante, § 383) undisputed in its sufficiency; the controversies have arisen 
oyer the proper modes of proving the fact of similarity.· 

(b) Sundry cirCU1l!.~tallCe8 preceding or following the act of writing may be 
appealed to as evidence.5 For example, if an unsigned writing is left in a 

§ 2131. I It is ordinarilY available only 
when II person is required to write his name 
as a spel'imen for comparison; its genuineness 
is then beyond dispute, and the only question 
that arises concerns entirely different princi~ 
pies. and has been al:-eady examined (ante, 
§ 2015, post, § 2264). The other possible case 
is that of a rccO(Jnizance entered into before 
the CGurt, and this becomes unimpeachable 
as a part of the record (post, § 2450). 

2 Note that in strictness the only kind of 
direct testimonial evidence to ext:cution is 
that of a witness who saw the very act of 
tvritina; for testimony based on the style of 
handwriting is in strictness testimony to a 
circumstantial fact. An a/te.'lti1l{J witnesB is 
one of the two chief iDlltances of those who in 
practice speak directly t.o the act of execution; 
the use of bis hearsay attestation has been 
already examined (ante, H 1505, 1511); it is 
generally held that the signature of attestation 
implies testimony to the sct of execution. 
The use of official certificates or recorcU of 
acknowledgment or execution is tho other 
chief class; these have been already considered 
(ante. §§ 1648. 1(176); but their relation to the 
present subject is brieBY noted post, ·1 2162. 

3 Such admissions may not suffice to di~ 
pense with the production of the uriDinal 
(ante. § § 1255-1Z59), nor with the calling of an 
allestinn witness (ante, § 1300); but, supposing 
these other rules not to stand in the way, an 
ordinary admission suffices as evidence of exe
cution; though there may be a Question as to 
identity (post, § 2156). Furthermore, a judicial 
oomi.1sion, or formal waiver of proof, suffices, 
for this as for every other issue, to dispense 
entirely with evidence (post, §§ 2132, 2595). 

f The type of handwriting may be evidenced 
by personB familiar "ith it (ante, U 693, 2008) ; 
or it may be evideJ:.ced by specimem produced 
to instruct the tribunal directly (ante. § 2016). 
'''ith this subject we are not here concerned. 

I The following are instances: ENGLAND: 
1849, R.I>. James, 4 Cox Cr. 90 (at 6 P. M. the 
defendant had a bill without an indorsement; 
at 6.30, he presented it with s forged indorse
ment; held, evidence of forgery). 

UNITEDSTAT!:S: Alabama: 1902, Woodruff 
1>. Hundley, 133 Ala. 395, 32 So. 570 (analogous 
instance); 1920, Chisolm 1>. State, 204 Ala. 
69, 85 So. 462 (robbery; the defendant'. 
identity being in issue, an anonymous threat~ 
ening letter was offered; assuming that de~ 
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room with pen and ink, and Doe goes alone into the room, then comes out 
with fresh ink-marks on his hand, and the writing is then found to bear his 
name in signature, this would be regarded, no doubt, as sufficient evidence to 
go to thc jury; it is the same sort of evidence that might bc used to prove a 
murder 01' any other act done in that 1'00111. For evidence of this sort there 
seem to be no specific rules of sufficienc~·.6 

It is thc remaining sorts of Circumstantial Evidence which give rise to 
rulings of sufficiency. They consist of groups of circumstances, each by itself 
perhaps insufficient, but all combined amounting in common experience to a 
sufficienc;v. Thcy fall, roughly, under four heads: (c) agc; (d) contents; 
(e) custody; (j) signature or seal. 

(c) Age. An ancient docllment,i. e. one having cxisted for a generation or 
more, coming from a natural place of custody, and not bearing a suspicious 
appearance, may on these circumstances, with perhaps others combined, be 
taken to be suffieiently evidenced as to its genuineness (po.~t, §§ 2137-2146). 

(d) Con iell ts. A lelfer, coming in answer by mail, and corresponding in 
time and contents to a prior letter sent to the purporting writer, may be 
regarded as sufficiently evidenced; and in other ways a document's contents 
may serve the purpose (post, §§ 2148-2156). 

(e) Cu.~tody. A document purporting to be official, and found in its natural 

rendant had handed to the victim an"cnvelope (wife-murder; a writing called a will, purport-
containing this letter, held, by the majority, ing to be the defendant's. held not sufficiently 
that the delivery of the envelope, and certain authenticated by the mere Cact tbat it was 
other circumstances sufficed to admit tho Cound on a dresser in the room occupied by 
letter; the minority holding that apart from him; the question of admissibility of tho 
hllndwriting, .. the possession or delivery of an inference from possession was not involved) ; 
unsigned writing is no evidence whatsoever Wa.,hiIlOloll: l!l06, State ~. Dilley, 44 Wash. 
that the person .•. himdelf put the writing 20i, 87 PIlC. 133 (murder; a letter containing 
on it"; the minority view scams unsound, suggestions for ~haping testimony was seen to 
first in stilting so extremely that these facts fall out of the window where one deCendant 
arc .. no e\idence whlltsoever"; secondly. in WIlS confined in the upper story of the jail, 
making a general rule out of what was really the other defendllnts being confined in a room 
only a specific situation where the accused's below; admitted against the COIlncr defendant, 
color seemed to call for special protection with other evidence of handwriting). 
against prejudice); California: 1904, Bauer~. 5 There are, however, rulings of admissibility 
State, 144 Cal. 740, 78 PIlC. 280 (testimony hy as to certain kinds of facts; for example, 
one who had not seen the IlctUI1\ signing of the whether a ll/an or design to execute a eontmct 
document, held sufficient on the facts); (alllc, §§ 104, 376) or a habit of executing a 
Georaia: 1886, Smith I). State, 77 Ga. 70S, certain kind of contract (anle, §§ 94, 95, 96. 
710 (receiving 11 letter handed to the witness 377, 380) is receivable, the question, how-
by the person purporting to hllve written it) ; ever, being the same whether the alleged 
1907. Proctor & Gilmble Co. I). Blakeley O. &; contmct is written or oral; whether a moli~e 
F. Co., 128 Ga. 606, 57 S. E. 879 (arbitration existed lor executing a certain kind oC contract 
contract in the custody of a third party out of (anle, §§ 391, 392); whether the subsequent 
the State; handwriting testimony not being possession or use of a document is admissiblo 
accessible, and a sworn copy bcing in evidence, to show its execution (anle, § 157). In somo 
the execution WIl8 held sufficiently evidenced of these rulings. particularly of the last sort. 
by the parties' prior conduct. etc.); Kentucky: a question of sufficiency may he involved; 
1830, Fleming ~. Thomas, 4 J. J. Marsh. 47 but ordinarily the question is merely one of the 
(lost receipt Cor part pllyment on a note; admissibility of the specific evidence to add to 
the Cact of some payment on thnt dllte. together other evidence; and it does not appear whether 
with the absence of an indorsement on the it would by itself have been regarded as 
note. held sufficient to evidence the receipt's sufficient to go to the jury. With this sort of 
genuineness); New York: 1916, People~. evidence, therefore, the present elass of rules 
r.bnganaro. 218 N. Y. 9, 112 N. E. 436 is practically not concerned. 

548 

" 



§§ 2128-2169] IN GENERAL § 2131 

place of official custody, may be regarded as sufficiently evidenced (post, 
§§ 2158, 2159). 

(j) Purporting Official Signature or Seal. A document purporting to be 
official, and bearing a signature or seal or other mark purporting to be that of 
the purporting official, may be regarded as sufficiently evidenced (post, 
§§ 2161-2169).1 

Before examining these four circumstances in detail, certain distinctions 
must be noted. 

§ 2132. Authentication not Necessary, when not in Issue or when AdmJtted ; 
Judicial Admission; Opponent's Spoliation. (1) When the execution of a 
document is not in issue, but only the contellt.s or the fact of the existence of 
a document of such a tenor, no authentication is necessary. I This occurs 
<:hiefly where a deed is used as constituting color of title, 1~. e. as being by im
plication a part of the act of adverse occupation and thus exhibiting the 
boundaries or quality of the occupier's estate; for there it is immaterial by 
whom the deed was execute<).2 The same principle, dispensing altogether with 
evidence of execution, dispenses with calling the attesting witness (ante, § 1293).3 

7 All these modes. so far as the relevancy. of attorney to execute deed); Oreuon: 1905. 
or logical course of inferenc<'. is concerned. Leavitt I). Shook. 47 Or. 239. 8.1 Pac. 391 (bill 
rest on the principle of circumstantial evidence of sale of a marc. used to show the circum-
treated ante. §§ 148-160. But the question stances of ohtllining possession); ·South Caro-
there WI!.8 merely of the relevancy of specific lina: 1828. Forrest v. Trammell. 1 Bail. 77 
facts; here it is of the sufficiency and necessity (where the extent of possession only is to be 
of groups of facts. shown. as in a claim for dower. and the de(\(1 

§ 2132. 1 1864. Hicks 1>. Coleman. 25 Cal. to the husband is offered only n.~ coloring such 
122. 129 (a deed conveyed "all my right. ctc.. possession. execution need not he proved. and 
in the property described in the foregoing therefore copies are receivable without any 
instrument"; proof of the execution of the e\'idence of c,"(ccution); 1872. Rtewart r. 
other deed. held unnecessary; "the only office meaae. 4 S. C. 37. 40. 44 (same; copies 
the H. deed perfomls is to furnish a description receivable ~~thout the statutory notice); 
of the land. and for that purpose it is not a 1902. Turner tI. Poston. 6:J S. C. 244. 41 S. E. 
matter of the slightest consctjuence whether it 296 (deed not properly auf henticated. admitted 
was genuine conveyance or not"); 1869. Neu- for defendant in mitigation of damages in an 
val t). Cowell. 36 Cal. 648 (so for a contract action for tre9pn.~s): F crmoni: 1909. Hassam 
referred to for specifications in another con- 1>. Safford. 82 Vt. 4·14. 74 At!. 197 (deed 
tract); 1893. Barber's Appeal, 63 Conn. 393, defectively scaled anti acknowledged. used as 
411. 415. 27 Atl. 973 (letters to a testator, color of title). 
admitted without proof of genuineness. be- Some Courts, however. seem to require 
cause his usc of them under the rule of § 234. proof of execution: 1869. Hightower 1>. WH-
antc. bore on the queMtion of sanity); 1879, Iiams. 38 Ga. 597. 601. The matter obviously 
Skinner 11. Brigham. 126 Mass. 132 (con- depends much on the substantive law as to the 
version of goods. exchanged for a void deed; requisites of adverse possession. and cannot be 
deed admitted without proof of execution. as further examined hero; see Sedgwick &: Wait. 
being the document actually exchanged); Trial of Title to Land. § 761. 
1905. State I). Waldrop. 7.1 S. C 60. 52 S. E. The use of deeds in color of title hus also to 
793 (murder; a rent-contract in the deceased's be considered from other points of view in the 
pocket; "formal proof of the execution" not rules of evidence. namely. the Hearsay rule. as 
required). admitting 1Ierbal acu (ante. § 1778). and pouu-

2 Alabama: 1892. Alabama State L. Co. I). sion of a part as circumstantial evidence of 
Kyle. 99 Ala. 474.479. 13 So. 43 (certificllte of possession of the whole (ante. § 378). 
entry used us color of title); 1904. DorIan •• I The instances cited there under § 1293 are 
Westervitch. 140 Ala. 283. 37 So. 382 (deed equally applicable here. 
not acknowledged nor attested nor recorded. In certain parts of the substantive law or of 
admitted); 1905. Brannan t). Henry. 142 Ala. the law of ph,:;ding may be found rules de-
698. 39 So. 92; Mis8ouri: 1881. Alexander tI. c\aring the eXllcution of documents not to be in 
Campbell. 74 Mo. 142, 147 (existence of power is8ue on a certain state of facts. for eJ:-
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(2) When the execution of a document, though claimed by one party, is 
judicially admitted by the other, and thus the issue is waived, there is no 
necessity for evidence of the execution. Such a judicial admission may be 
of the ordinary sort, i.e. by a ,~tipulation for the purposes of the trial in hand.4 

Or it ma~' consist in a failure to plead in denial of execution; the range 
of this sort of admission has been much enlarged by modern statutes 
declaring that execution need not be evidenced unless by affidavit or other 
sworn denial (equh'alent in effect to a pleading) the opponent raises an 
issue of genuineness.a Where the opponent claims under the 'instrument, 
or where he merely produce.~ theinstrumellt 011 notice, this would equally 
suffice, so far as it amounts to a judicial admission.6 When the opponent 
fails to object to the admission of the document, this is, of course, on 
general principles (ante, § 18) a waiver as to the need of any e\'idence au
thenticating its genuineness; and this wah'er is commonly held to extend 
to the fact of authority of an agent purporting to sign the document 
for a principal, but not as to the legal sufficiency of the instrument for -any purpose.' 

(3) An ordinary informal or extrajudicial admission differs wholly in its 
nature from a formal or judicial admission of the above sort; it is merely a 
piece of circumstantial evidence impeaching the part." (anie, § 1(48). It is 
regarded by some Courts as insufficient for certain purposes, in particular, 
for dispensing with the attesting-witness rule (anie, § 1300) and for dis
pensing with the productio~ of the original of the document (anie, §§ 1255-
1259). But for the purpose of evidencing execution, where no requirement 
as to the attesting witness is involved, an extrajudicial admission of the party 

ample, the rule that a plaintiff in ejectmentor either here or under § 1211, ante: S. C. St. 1910 
the like need not pro~'e the prior deeds forming No. 361. p. 695. Code 1922, C. C. P. § 728 {ono 
hiB chain of title: 1794, Thompson t'. Miles, may introduce" any instrument purporting to 
1 Esp. 184 (action for refusing to complete the be the original or copy of any "'aybill, receipt, 
purchnsc of prcmi~'S; as to sho\\ing the plain- bill of lading, or similar instrument issued by a 
tiff's title, Kenyo!!, 1,. C. J., 8.'1id "he would common carrier a.~ 'prima facie' evidence that 
never allow it, whe/'P. the question was respect- the same is genuine or is a true and correct 
ing a title, that the purty ~ho\lld be called upon copy; pro\'ided the adverse party shall faii 
to prove the execul';on of R!l the deeds, de- upon due notice given to produce the original 
ducing a long title "); or the rule that a instrument "). 
common ~OUTce of/ille may suffice, unle88 the S The eases arc collected arne, H 1297, 1298, 
opponent denies on oath: 1881, Thatcher~. under the attcsting-witness rule. 
Olmstead, 110 Ill. 26. 7 1860, Lowe r. Biiss, 24 111. 168 (note'-not 

Distinguish the question whether a tn13/ce's ohjccted to; its elCecution held to be admitted, 
or adminis/rator'~ accolltltino may be sufficiently but not its validity); 1822, Birney ~. Haim, 2 
made by producing ruucherl' purporting to be Litt. 262, 268 (deed purporting to be by town 
.iGned by third persons. v.ithout e~idencing trustees); 1880, Bartlett t'. O'Donoghue, 72 
the genuineness of the vouchers: 1917, Mo. 263 (unacknowledged deed not objected 
Wylie t'. Bushnell, 277 Ill. 484, 115 N. E. 618. to; execution held to be admitted, but not 

• 1881, Jonos t'. Henry, 84 N. C. 320; 1856, its legal effect as a conveyance); 1905, Mc-
Miller II. Hale, 26 Pa. 432, 435. For this kind Clung t'. McPherson, 47 Or. 73, 82 Pac. 13 
of admission in general, sec post, § 2588. (notice or termination of tenancy, not objected 

• Thceo arc noticed post, § 2596. to; the nttornC!y's authority to sign, held to be 
The IiIlme principles exempt from calling the admitted, but not the legal sufficiency of the 

atlestina-witnes8 (ante, U 1294-1296), and the notice). 
cases cited under that head arc here applicable. Compare the doctrine for ancient documents 

The following statuto seem! to belong (])<>3/, § 2144). 

550 

• 

, 



§§ 2128-2169] IN GENERAL § 2132 

has always been regarded as sufficient; 8 the only question could be whether 
the party's words or conduct under the circumstances amounted to an ad
mission (ante, §§ 1060-106i).9 It is upon this principle that the ad'nowl
edgment of a deed, being an admission of genuineness, may always be used 
as against the party acknowledging, even where the record is not regarded 
as an admissible official statement to proye the execution (ante, §§ 1650, 
1653, 16i6). 

(4) A circumstance sometimes treated as an extrajudicial admission, 
though in theory distinct in nature, is the opponent's destruction or sup
pression of the instrument in question. This is one sort of circumstantial 
evidence, already examined (ante, § 291) in its use to evidence a document's 
contents. It remains only to note here that this circumstance is uniformly 
treated also as sufficient eyidence of execution to go to the jur~·.lO The 
modc in which this doctrine is to be applied in connection with other prin
ciples affecting execution is sufficientl~· illustrated in the following opinion: 

183i, Gmso:-:, C. J., ill J.lf'Reynold., v. M'Cord. 6 Watts 288, 290: "Preliminary to 
proof of contents [of n lost document), and involving proof of execution, stands proof of 
the pree;.";stence in the state of a valid instrument. This is a rudimental principle, which 

8 lS05. Dunbar v. U. S .• 156 U. S. 191. 15 
Sup. 3:!5 (dcfendant'H oral admission of the 
genuinenllSS of a telegram. sufficient; .. un 
admission ns to a wri ting is like 1m admission of 
any other fact "); 1863. Hilborn v. Alford, 
22 Cal. 4S2 (oral admissions. sufficient; 
here. a note); lS63. Wright 1'. Carillo. 22 Cal. 
5115. 606 (snme. for a deed); Cal. C. C. P. 
lSi:!. § 1942 (confused language; quoted posl. 
t 213i); 18.9. Smith 1'. Wilton. 60 Mo. 458, 
460; 1832. Kingwood v. Bethlehem. 13 N. J. L. 
221, 22. (pauper settlcment; the deceased 
pauper's acknowledgment of an indenture of 
apprenticeship, sufficient); 1878. Bardin D. 

Stevenson, is N. Y. 164. 168 (an admission 
of the genuinencs.q of a document of that de
scription does not suffice); 1800, Dakota r. 
O'Hare, 1 N. D. 42 (the defendant handed an 
unsigned communication to the \\;tness ; 
sufficient); 18.0, Krise D. Neason. 66 Pa. 253. 
258 (" If the party . . . should him~]{ hand 
the papcr as genuine t{) a copyist, that cer
tainly would be such an unequivocal acknowl
edgment of its gcnuinencs.~ as to dispense \\;th 
any other c\;dence"; here. the written ac
knowledgment of till) party's agcnt was suffi
cient); P. I. C. C. P. 1901, § 326 (similar 
to Cal. C. C. P. § 1942, but revised; quoted 
posl. § 2137). 

On the principle that proof of loss does not 
exempt from proof of execution (anlc, § 1188), 
an admission of thl) loss or of the corree/nU8 oJ a 
copy may not be an admission of execution: 
1840. Sharpe D. Lamb, 3 Perry &: Dav. 454 
(copy of a letter, admitted by the opponent 
to be a true copy; held, that proof of the send
ing of the letter was neces.qary; Patteson, J.: 
'"'It hns been often objected before me at 

chambers that an admission could not safely 
be made that such II paper is a copy. because 
it would admit that there was an oriJtinal; 
I have always said that there is no danger 
in that. because the copy cannot be read unless 
the party werc entitled to read the original"). 

g There may. however. he thc further ques
tion, when the admission did not relate to a 
8pt'cific piece oJ paper. whether the paper 
offered is the one thus admitted to be genuine; 
here it would seem that an inference from 
identity of tenor might. usually suffice, in 
analogy to other principles (posl, § 2148); 
but the Courts seem inclined to be strict: 
189i, Mann r. Forcin, 166 III. 446. 46 N. E. 
1119 (admission of "a note for $5,000" not 
sufficient to prove execution of a note dated 
April 6. 1882, due at death); 1895, People t'. 
Corey. 148 N. Y. 476, 42 N. E. 1066 (the 
defendant had admitted writing a letter not 
othern;se identified as the olle offered; ex
cluded, by a dh;ded Court); 1910, In re 
Pirie, 198 N. Y. 209, 91 N. E. 587 (recital of a 
note in a mortgage is not an admission that a 
specific note offered is the note so described; 
other e\;donce of genuineness is needed; 
People r. Corey approved; this seems over
cautious). 

10 1893, Lambic's Estate, 07 Mich. 49. 55. 
56 N. W. 223 (dcstruction of a second testa
mentary paper by thc part.ies benefited by the 
first, held evidence of due statutory execution) ; 
1837, M'Reynolds r. M'Cord, 6 Watts Pa. 
288, 290 (quoted .!llpla); 1852. Cheatham r. 
Riddle, 8 Tex. 162, 166 (defendant's principal 
had fraudulently absconded with plaintiff's 
title-documcl!t; direct proof of execution not 
required). 
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is not contested. Now there was no specific proof of execution; and what was there also? 
[The other party to the alleged agrecment had burnt the paper.] Everything is to be pre
sumed 'in odi1lm spoliatoris'; and had it certainly appeared that the destroyed paper pur
ported to be an agreement such as is attempted to be established, it would have sufficed 
for the admission of subsequent evidence of its contents. , •• It clear on principle 
that, if there be no subscribing witness, the act of destruction is itself the best evidence 
of which such a case is susceptible, because it has put it out of the party's power to sub
mit the paper to v,;tnesscs of the handv,Titing; and the act of a spoiler is in its nature 
equipollent to a confession. But, before he can be fixed \\;th the character of a spoiler, 
the purport of the paper must be proved to have been what it is surmised to have been; 
. . • there are few men who have not papers which it would be not only innocent but 
prudent to destroy ..•. If the paper destroyed were shown to have been an agreement 
for the land, it would raise a presumption of identity, sufficient to dispense \\;th the or
dinary proof of execution, and let in the contents of thc paper [as proved by another wit
ness]. . , . [But the ",;tnCSl! to destruction appeared not to have read the paper destroyed, 
and thus to be unable to identify it.] It would seem, therefore, that the plaintiffs, in mak
ing out a circumstance to stand for proof of execution, ought to have shown a competent 
degree of knowledge [of identity] in the witness. drawn from the declarations of him who 
destroyed the paper or from some other source equally satisfactory if such there were. 
Had that been done, it would have produced a presumption of identity and consequent 
execution." 

§ 2133. Other Principles affecting Execution of Writings, discrimina.ted 
(Rules as to Possession of Documents; Identity of Name; Order of Proof of 
Execution; Lost Will; Attesting Witness; Number of Witnesses; Pres11lop
tion of Delivery; Alterations; Lost Grant), (1) It may be desired to show 
a person's privity to or knowledge of the contents of a document, without 
regard to its authorship; and for this purpose his possession of it may be 
offered as evidence (ante, § 260). So, also, whether possessian of a docu
ment such as a matured note is evidence of its payment, or justifies 
other such inferences, is a different question (ante, § 156). 

(2) The execution of a document by one J. S. being sufficiently evidenced, 
it may remain to be shown whether that J. S. is identical with the J. S. in 
the case at bar; for this purpose the presumption from identity of name to 
identity of person may be appealed to (post, §§ 2156, 2529); the question is 
the same whether the execution of a document or any other issue is involved. 

(3) Whether the order of evidence should be, in the case of a document 
produced, first to prove execution and then to prove cantenis, has been else
where considered (ante, § 1189). 

(4) Whether the execution of a lost will or other document is required to 
be proved by one who has read it is a question as to qualifications of witnesses 
(ante, §§ 1278, 2090). 

(5) Whether more than one witness is required to prove the execution of a 
will, involves the general rule as to a required number of witnesses (ante, 
§§ 2048-2051), 

(6) Whether an attesting witness is required to be called to prove e.'tecution 
involves the general rule of preference (ante, § 1287). 

(7) What degree of proof of the executWn of a lost will whether it is to be 
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"clear and satisfactory" has already been noticed in dealing with proof 
of a lost will's contents (ante, § 2106); the two questions are seldom dis
criminated .. 

(8) Whether proof of ~igning raises a presumption of sealing and delivery 
is a question of the presumption of delivery (post, § 2520). 

(9) That proof of 108s, allowing the use of a copy, does not dispense with 
proof of execution of the lost original is an important rule already noticed 
(ante, § 1188). 

(10) That the uitness to execution must have the document before him 
involves the rule for production of originals (ante, §§ 1185, 1248). 

(11) 'Whether an alteration is to be treated as made before or after execution 
is a question of the presumption as to alterations (post, § 2525). 

(12) Whether a recital in an ancient deed is admissible to prove the execu
tion of a lost deed thus recited, is a question of an exception to the Hearsay 
rule (ante, § 1573). 

(13) The presumption of a lost grant involves a rule affecting both execution 
and contents (post, § 2522). 

§ 2134. Authentication as involving either Signa.ture or Contents. (1) 
When a person is cha~'ged with executing a ~igned document, for the pur
poses of affecting biIii with certain legal consequences, the act which suffices 
to charge him is any act by which he adopts and makes his own the terms 
of the writing. It is therefore, in general, immaterial whether he has himself 
written the body of the document or not, if he has signed it. It is even 
immaterial whether he has signed it, if he has otherwise acknowledged or 
adopted it. Hence, proof of tile ~ignatllre of the docllment 1'8 sufficient to charge 
him; 1 precisely as proof of the oral acknowledgment would suffice (ante, 
§ 2132, par. 3). 

But this is a consequence of the substantive law, not of a rule of Evidence.2 

Thus, so far as there are any 'exceptions to the general rule as, for example, 
in the question whether one may be charged on a contract which he has 
signed but not read they are doctrines of the substantive law, not rules of 
evidence (po8t, § 2415). In the field of Evidence, they receive frequent 
application as where a party writing a letter referring to another letter 
may be charged with its contents, which become by adoption part of his ad
mission (ante, §§ 1070, 2120). But it is by some act of adoption such as 
signing or acknowledging the writing of another that he becomes thus 
chargeable; and hence it is this act of adoption which constitutes the execu
tion. Hence, proof of execution involves merely proof of signature or of 
whatever else constitutes the act of adoption.2 

§ 11U. 1 1909, Western Union Tel. C.o. v. 
Northcutt, 158 Ala. 539, 48 So. 553, semble 
(telegram delivery sheet); 1845, Pullen 11. 

Hutchinson, 12 Shepl. Me. 219, 254 (note and 
letter; signature sufficient, where there are 
no indications of falsity as to date). 

, 

I Hence the question may arise what con
stitutes, in the substantive la.w, the docnment 
in question; c. o. whether a will wJitten on 
separate sheets and signed on the last is a 
single document (post, § 2452). 

If an aUeratictn appears in the body of docu-
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(2) Conversely, where the document lacks a signature, no rule of Evidence 
prevents the proof of its execution in some other way. Some rule of the 
substantive law may require a signature; for example, it may be required 
that a will shall be signed at the end and not merely bear the name in the 
midst or at the beginning or on a superscription (post, § 2456); or a cor
porate or judicial record may be required to be signed; 3 or a deed may be 
required to be not merely signed but also acknowledged (ante, § 1653). 
With such rules the law of Evidence is not concerned. It accepts them as 
otherwise determined. Accordingly, if there is no signature, and the sub
stantive law makes no requirement as to a signature, the execution may be 
established by evidencing the handwriting of the ccmtents,4 as in the case of 
records (post, § 2164), or by evidencing some oral act of acknowledgment or 
assent.s 

§ 2135. Authentication as a Rule of Presumption. We are now in a posi
tion, after this survey of the various modes of authentication and its inci
dental questions, to consider whether, for authentication in general, the 
rules are properly rules of presumption or merely rules of sufficiency. It 
has been noticed (ante, § 2129) that the~r may partake of the double charac
ter, but that the emphasis has in general been thrown on the latter aspect. 
Remembering, however, the variety of modes in which authentication may 
properly be evidenced, it would seem that the situation does not, as a whole, 
admit of a clear-cut rule of presumption easily defined and applied. The 
possible combinations of evidence are too many to make such a rule prac
ticable. It is better to treat the question, in general, merely as one of suffi
ciency (post, §§ 2487, 2494), i. e. to allow the writing, upon the evidence in 
question, to go to the jury, without any rule of law strictly binding them to 
presume its execution: 

1820, DUNCAN, J., in Siegfried v. Levan, 6 S. & R. 308, 311: "All that is done by the 
Court, in admitting tPe deed in evidence, is this, that if the execution of the deed is proved 
by the subscribing witness, the party has made out a' prima facie' case, not a conclusive 
one, or, in cases where recourse is had to the secondary evidence, the collateral proof is 
such that a jury might presume [i. c. infer] the execution; and then these facts are sub
mitted to the jury to exercise their own judgment, to draw their own conclusion of the 
sealing and delivery .••• If the bond is proved by the subscribing witness, it is read in 
evidence; why? Not because the Court pronounce, by admitting it in evidence, that it 
i8 the deed of the party; but because the party has given evidence of its execution. So, 

ment, the question whether it affects the lia
bility of the signer is a question of substantive 
law; the question whether the alteration WWl 

made before or after signing is a mere question 
of fact, upon which however there may be a 
further question as to the burden of proof 
(post. § 2525). 

Upon proof of the signature of an agent, 
no presumption WI to his authority arises (post, 
I 2521, par. b); othernisc. for ancient docu
ments (post, § 2144). As to the effcct in this 
respect of an admisllion, ante, § 2132. 
par. (2). 

s 1874, People 11. E. L. & Y. Co., 48 Cal. 143, 
146 (under a statute requiring a public board's 
proceedings to be signed by chairman and 
clerk, these signatures are not essential to 
validity, but mere aids to authentication). 

• 1834, Nichols 11. Alsop, 10 Conn. 263, 268. 
5 For example, an assent by silence, under 

the principle of § 1071, ante. That it is essen
tially a question of the substantive law is 
illustrated in the statutes forbidding any ac
knowledgment of a debt to suffice to take the 
case out of the statute of limitations unless 
made in writing signed by the debtor. 
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where the execution is to be made out by facts and circumstances, it is admitted, not be
cause the Court draw any conclusion of the fact in issue, but because some e ... idence is 
oHered from which the jury might presume [i. e. infer) the fact in issue, the sealing and 
delivery of the bond. If there be no evidence of the e."(ecution, the Court will not pel'mit 
the bond to be read in e ... idence; but if there be any fact or circumstance tending to prove 
the execution or from which the execution might be presumed, then like other presump
tive evidence it is open for the decision of the jury." 

This seems to be the view generally t.aken.1 

It follows, that, after a ruling in favor of the sufficiency of the evidence by 
the party offering the document, it goes to the jury, before the opponent can 
offer evidence in denial; 2 and the opponent's evidence in denial, when it 
comes, is to be addressed to the jury, not to the judge, for the judge has ruled 
as matter of law uporl the sufficiency of thc evidence, and the question rests 
now with the jUQ,.3 Conversely, if the opponent offers no evidence in denial, 
nevertheless there is no rule of law requiring the jury to presume execution; 
they are to weigh the evidence without any compulsory rule of law.4 

Yet, though this may be so for authentication in general, as provable by 
sundry sorts of evidence, there may conceivably occur a specific rule of pre
sumption for specific kinds of e\'idence, for example, for ancient doeuments 
(post, § 2146), or for officially sealed documents (post, § 2161). 

• 

II. SPECIFIC RULES OF SUFFICIENCY FOR CIRCUMSTA.I","TUL EVIDENCE 

1. Authentication by Age of Document 

§ 2137. Ancient Documents; General Pxinciple. For three centuries the 
rule has existed, unquestioned in its general validity, that an ancient docu
ment, under certain conditions, is to be taken as sufficiently evidenced, in 
regard to its genuineness of execution, to be submitted to the jury.l 

The reasons for this specific and simple rule are twofold. First, after a long 
lapse of time, ordinary testimonial evidence from those who saw the docu
ment's execution or knew the style of handwriting or heard the party admit 
the execution, is practically unavailable, and a necessity always exists for 
resorting to circumstantial evidence. Secondly, the circumstance of age
or long existence of the document, together with its place of custody, its 
unsuspicious appearance, and perhaps other circumstances, suffice, in com
bination, as evidence to be submitted to the jury. Whether the mere age is 
itself an evidential circumstance at all has been judicially doubted; though 
it may be argued that men would hardly undertake the risk of forgery for 

, ItS5. '1849, mcks 11. Chouteau, 12 Mo. denees of land, may be given in evidence to a 
341. jury, though the execution of it cannot be 

I 1863, Verzan 11. McGregor, 23 Cal. 339; proved"); 1666, Wright 11. Sherrard, 1 Keb. 
1853, Flournoy 11. Warden, 17 Mo. 435, 441. 877 (" An auncient deed is good evidence. 

a Verzan 1>. McGregor, BUpra. without proving, or seal on it, as [in a case in) 
c 1877, Scott 11. Delany, 87 ro. 146, 150. 44 Eliz. [1602) "); 1696, Lynch 1>. Clerke, 3 
, 2la7. 11(">48, A.non .• in Styles' Pract. Salk. 154. Holt, C. J. ("An old deed is good 

Reg. 175 (" An ancient wtiting. that is proved evidence, without any witness to swear it was 
to have been found amongst deeds Ilnd evi- executed "). 
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the sole use of posterity, and thus the circumstance of age alone is some evi
dence; but it has never been suggested to be sufficient of itself. 

The reasons j udic:ially advanced may be gathered from the following passages: 
1806, ELLENBOHOUGH, L. C. J., in Roe v. Rawlings, 7 East 291: "Ancient deeds proved 

to have been found amongst deeds and evidences of land may be given in evidence, although 
the execution of them cannot be proved; and the reason given is, 'that it is hard to prove 
ancient things, and the finding them ill sueh a place is II. presumption that they were fairly 
and honeiltly obtained and reserved for use, and nre free from suspidon of dishonesty.''' 

1840, CmvEN, J., in Forthrop v. Wright, 24 Wentl. 221, 228: "'Vhen the primary evi
dence is gone, you resort to what good fortune enables you to lay hold of as a substitute. 
This is often merely circullIstantial." 

1847, BROXSON, C. J., in Willson v. Bell.~, 4 Den. 201, 213: "The mere fact that the in
strument has existed for llIore than thirty years, unaided by other proofs, cannot be enough 
to establish it in a Court of justice. . • • Showing that the instrument is thirty years old 
has no greater tendency to prove it genuine than would the fact that it had existed for II. 

single day. The mere fact of existence, whether the time be long or short, has no tendency 
whatever, in a legal point of view, to prove the due execution of the instrument •.•• 
Indeed, when nothing has ever becn dOlle [by way of possession] under the deed, the lapse of 
time tends to discredit it. Courts have not relaxed the rules of evidence in relation to ancient 
deeds because time alone furnishes any presumption ill their favor, but because the lapse of 
time renders it difficult, and sometimes impossible, to give the usual proof of execution." 

The rule it.self is simple enough, although the legislative attempts to 
re-declare it have sometimes disfigured its native simplicity.2 But there 

2 Cali/omia: C. C. P. 1872, § 1942 ("Where, Re\·. C. 1921, § 10606, par. 34 (like Cal. C. C. P. 
however, evidence is given that the party § 1963); New Mexico: Annot. St. 1915, § 2186 
against whom the writing is offered has at any (" all church records," admissible to show dates 
time admitted its genuineness, no other cvi- of marriage, etc., provided they are, "first, 
denee of execution need be b-iven when tho more than thirty years old; second, shall come 
instrument is one mentioned in § 1945, or ono from the proper custody; and third, shall be 
produced from the custody of the adverse examined and inspected by the Court, and 
party and has been acted upon by him as upon such examination and inspection shall 
genuine "); § 1945 (" \Vhere a writing is moro be found by the Court to be free from all sus-
than thirty years old, the comparisons [of picion of fahrication. alteration, or fraud of any 
hundwriting, allowed under C. C. P. § 1944] kind ") ;1: Nortli Dakota: Compo Laws 1913, 
way be made with writings purporting to be § 7936, par. 34 (it is presumed "that a 
genuine, and generally respected and acted document or writing more than thirty years 
upon as such by persons huving an interest in old is genuine when the same has been since 
knowing the fact "); § 1963, pur. 34 (there is a generally acted upon as genuine by persons 
presumption "that a document or writing having an interest in the question and its eus-
more than thirty years old is genuine, when tody htlS been satisfactorily explained Of) ; 
the same has been since generally acted upon Oregon: Laws 1920, § 799, par. 35 (like Cal. 
as genuine by persons having an interest in the C. C. P. I 1963); Philippine Iel. C. C. P. 
question, and its custody has been satisfae- 1901, § 326 (" where a writing is more than 30 
torily explained "); Gcorgia: Rev. C. 1910, years old and evidence is given that the party 
§ 4190 (a deed "more than thirty years old, against whom the writing is offered has at 
having the appearance of genuineness on in- any time admitted its execution, or where the 
spection, and coming from the proper custody, writing is one produced from the custody of 
if possession has been consistent therewith," the adverse party and has been acted upon by 
is admissible without I,roof .of execution); him as gennine, no other evidence of execution 
§ 5736 (" conclusive presumptions" are stated need be given"; this is a re-casting of Cal. 
to include that of "nncient deeds, and other C. C. P. U 1942,1945. but merely makes worse 
instruments more than thirty years old, its confusion ot principles); § 334, par. 32 
when they come from the proper custody, (like CIII. C. C. P. § 1963, par. 34); Civ. C. 
bnd possession has been held in accordance , 1221 (like P. R. Rev. St. & C. 1911, § 4295); 
with them"); § 5771 (" ancient docnments, Porto Rico: Rev. St. & C.1911, § 1460 (like Cal. 
purporting to be a part of tho tranSBction to C.C. P. §l945); §l470 (like ib. 11963); 14295 
which they relate," are admissible); Montana: (copiee 30 years old; quoted in Cull ante, § 1225). 
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have been controversies over some of its details; and these may now he 
considered. 

§ 2138. Age; Thirty Years of Existence; of Reckoning. (1) Since 
the chief reason for the rule is the impossibility of obtaining living testi
mony to the signing or to the handwriting, the necessity does not arise until 
time has made such testimony unavailable. At first, this requirement was 
satisfied by the simple and indefinite notion that the deed must be "an
cient." 1 But a more definite standard naturall~' became desirable. Since 
the lack of living witnesses to the document was the justif~'ing fact, and 
since such witnesses might be assumed to have been at least of age at the 
time of execution, they would presumably have disappeared from the stage 
of life after the lapse of fOlty or at most fifty years.2 Accordingly, the period 
of forty years came, by the 1700s, to be taken as the time when a docu
ment was treated as "ancient" under this rule.3 But this reckoning was 
too strict, because the witnesses were more likely to ha\'e been mature per
sons, and therefore at least thirty years of age; and another thirty years 
would suffice to bring them near the end of their span. EYer since the second 
half of the 1700s, therefore, the period of thirty years 4 has sufficed to constitute 
an "ancient" document; except under some special statutory rules.5 

(2) It is immaterial that an attesting witness is in fact alive at the time of 
trial, or even that he is in court. The rule is for convenience' sake a rule of 
thumb. Neither the attesting witness need be called nor other usual testi
monial evidence be offered.6 

§ 2138. I The quotations ante. § 2137. note themselves"); 1798. Marsh v. CoUnett. 2 E6p. 
1. show this for the 1600s. 665 (yates. J .• ex rel. Kenyon. L. C. J.). 

2 1726. Gilbert. Evidence. 100 (" for the wit- This period has been accepted in almost 
nesses cannot be suppoeed to live above forty every American mling: 1828. Waldron 1>. 

years; . • • for the age of a man is no more Tuttle, 4 N. H. 371. 377; 1843. Homer 
than sixty years. and a man is supposed to be t". Cilley. 14 N. H. 85. 98; 1808. Jackson 1>. 

twenty years before he is of age sufficient; • •• Blanshan. 3 Johns. N. Y. 292. Occasionally. 
and therefore since no person lh-ing can be BUP- traces are seen of the carlier English rule: 
posed to becoevah,-ith such deeds. therefore they 1839. Crane 1>. Marshall. 4 Shepl. Me. 27. 29 
may be offered in evidence without proof"). (a deed more than forty years old. ndmittcC::) ; 

31730. Benson 1.'. Olive, Bunbury 280 (a sup- 1800. Gittings 1>. Hall. 1 H. & J. Md. 14. 18. 
posed deed of 1694 was offered; but "though lIemble ("upwards of thirty-nine or forty 
sometimes thirty-five or even thirty years has years "). Occasionally. also. Courts have inti-
becn thought sufficient. yet not where it is ob- matcd that they would lY.; satisfied with a 
iected to; but the usual rule is forty years "): shorter period. but these rulings are anomalous: 
1782. Clarkson 1>. Woodhouse. 3 Doug. 169 (the 1856. Boykin 1>. Wright. 11 La. An. 531. 53a 
latest of some alleged leases received was dated (deed twenty-seven years old. admitted on the 
1702 or 1703: one dated 1730 was excludcd). facta); 1784. Burke 1.'. Ryan. 1 Dall. Pa. 94 

, 1740. Dean of Ely I). Stewart. 2 Atk. 44 (twenty years. 8emble. but here said of posses-
(document of copyhold. of thirty years' age, sion accompanying a sheriff's deed); 1814. 
received): 1744. Omychund I). Barker. 1 Atk. ShaUer 1>. Brand. 6 Binn. Pl<. 435. 439 (tbirty 
21. 49, Hardwicke. L. C.: 1788. Buller, J .• in years: hete applied to a will); 1823. McGeDnis 
R. 1>. Farringdon. 2 T. R. 466. 471 (" It is an I). Allison. 10 S. & R. Pa. 197. 199 (Duncan, J.: 
established rule, which holds in the case of .. Thirty years seems thE: fixed time; a sborter 
cvery deed. that if it be above thirty years' period. twenty-five. perhaps twenty-one. the 
standing. it proves itself"): 1703. R. 1>. period of limitation. might be sufficient: but 
Ryton. 5 T. R. 259 (certificate of pauper settle- of this I give no opinion"). 
ment): 1795. Chelsea Waterworks 1>. Cowper. ' These are collected POBt. § 2143. 
1 Esp. 275 (bond; Kenyon. L. C. J .• "said that S The authorities have been considered un-
all deeds above thirty years' date proved der the rule. ante. , 1311. -
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(3) The period of thirty years signifies of course the period in which the 
specific document has been in exz"tefite.4 The purporting date is of itself 
nothing; for anybody may have forged the written date but yesterday. 
Accordingly this existence of the document thirty years ago must be some
how shown.7 

(4) The period is to be reckoned backwards from the time of offering the 
deed, not from the time of suit begun or any earlier period; 8 and, forwards, 
from the time of existence or purporting execution of the document, and notfrom 
the time of its taking effect in law (as, in a will, from the death of the testator).11 

§ 2139. Custody. The document, at the time of its original dis- , 
covery, must have been in some place where it would be natural to find a 
genuine document of such a tenor as the one in question.1 A forger can 
usually not secure the placing of the document in such a custody; and hence 
the naturalness of its custody, being relevant circumstantially (ante, §§ 148, 
157), is required in combination with the document's age: 

1850, E."ST~U.N, J., in Gibson Y. Poor, 21 N. H. 440, 446: "The reason why it is required 
that an ancient document shall be produced from the proper depository is that thereby credit 
is given to its genuineness. Were it not for its antiquity, and the presumption that conse
quently arises that evidence of its execution cannot be obtained, it would have to be proved. 
It is not that anyone particular place of deposit can have more virtue in it than another, 
or make true that which is false; but the fact of its coming from the natural and proper 
place tends to remove . of fraud and strengthens the belief in its genuineness." 

7 Eng. 1764. Forbes 11. Wale, 1 W. Bl. 532 
(a bond bearing the date 1732; objected that 
"if the length of the date was alone Bufficient 
to establish it, a knave has nothing to do but 
to forge a bond with a very ancient date"; 
whereupon Mansfield, L. C. J., .. directed the 
bond to be proved "); U. S. 1814. Yeates, J., 
in Shaller I), Brand, 6 Binn. Pil. 435, 444 (" A 
paper cannot be read because it is dated back 
thirty or forty years. or because it carries ",ilh 
it the appearance of time "). Accord: 1853, 
Jones I). Morgan, 13 Ga. 515, 523; 1888. 
Pridgen t.'. Green, 80 Ga. 737. 739, 7 S. E. 97 
(deed bearing affida\it of the subscribing v,it
netlll before a justice; age sufficiently show II) ; 
1906. Bower I). Cohen, 126 Ga. 35, 54 S. E. 918 
(map dated 1859, but not shown to exist till 
later); 1874, Whitman I). Heneberry, 73 Ill. 
109 (kind of evidence sufficient. examined); 
1883. Quinn I). Eagleston, 108 Dl. 248, 253 
(age of deeds SUfficiently proved); 1859, 
Fairly I). Fairly, 38 Miss. 280, 290 (thirty 
years' existence required; unless thirty years' 
possession of the property is showlI; anoma
lous doctrine); 1833, Robinson I). Craig, 1 Hill 
S. C. 389 (" I think a jury ought always to be 
satisfied in some way that it has been in exist
ence for the length of time required "). 

a Eno. 1844, Man I). Ricketts, 7 Beav. 93, 
101; U. S. 1876, Gardner t.'. Grannis, 57 Ga. 
539. 554 (" A witness once incompetent may 
become competent; a document not well 
authenticated may become better authenti-

cated "); 1899, Reuter v. Stuckart, 181 Ill. 
529, 5~ N. E. 1014; 1883, Bass 1'. Sevier, 58 
Tex. 567. 569. 

9 Ellg. 1803, M'Kenire 1'. Fraser, 9 Ves. Jr. 5 
(a v.ill thirty years old, the testator dead 
twenty years ago; Sir W. Grant. V. C.: .. I 
do not sec how a will can be distinguished from 
a deed." yet seemed doubtful; but here, after 
proof of two witnesses' hand writing, the paper 
was admitted); 1826, Doc t.'. Deakin, 3 C. &: P. 
402 (will dated more than thirty years ago, 
the testator dead less than thirty years, 
admitted); 1828, Doe 1'. Walley, 8 B. &: C. 22 
(will); 1844, Man 17. Ricketts, 7 Beav. 93, 101 
("ill). 

Contra: U. S. 1808, Jackson t.'. Blanshan, 
3 Johns. N. Y. 292, 298 (wiU; but here the 
doctrine was applied as a part of the rule 
about possession; Savage, J., dias.); 1814, 
ShaUer v. Brand, 6 Binn. Po.. 435. 439. per 
Tilghman, C. J. (will; holding that the period 
can begin only after death. because possession 
is also required). 

§ 1139. 1 This requirement eeems to have 
been 'originally not insisted Upon: 1730. Ben
lIOn t.'. Olive, Bunbury 280 (an alleged deed was 
old enough. but "Baron Carter objected that 
the plaintiff should give BOrne account how he 
came by it; but the Lord Chief Baron said he 
could not see the use of that, and it would be 
very inconvenient; . . . the rest of the BaroDi 
seemed to be of opinion with the Lord Chief 
Baron"). 
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The important feature of this requirement is that 110 one cll$tody is to be 
esteemed the necessary one. All that is required is that it be a natural one: 2 

1836, TnmAJ" C. J., in Meath v. Winchester, 3 Bing. N. C. 183; 200: "It is not necessary 
that they should be found in the best and most proper place of deposit. If documents 
contillue in such custody, there never would be any question as to their a!lthenticity. But 
it is when documents are found in other than the proper place of deposit that the investi
gation commences whether it was reasonable and natural under the circumstances in the 
particular case to eXl>eCt that they should have b<.'Cn in the place where they are actually 
found. For it is obvious that whilst there can be only one place of deposit strictly and 
absolutely proper, there may be various lind many that are reasonable and probable 
though differing in degree, some being more so, some less. And in these cases the propo
sition to be determined is whether the actual custody is so reasonably and probably to 
be accounted for that it impresses the mind with the com;ction that the instrument found 
in such custody must be genuine." 

1839, COLERIDGE, .J., in Doe v. Pearce, 21\100. & Rob. 240: "It is not necessary that the 
custody from which an ancient document comes should be strictly according to the legal 
right; it is enough if it be brought from a place of deposit where in the ordinary course 
of things such a document, if genuine, might reasonably be e"'Pccted to be found." 

The question is therefore especially one to be left to the determination of 
the trial Court on the circumstances of the particular case.3 Various phras
ings of definition have been suggested by way of guidance; 4 but none can be 
regarded as fixed.a The general principle is conceded on all hands, and has 
received varied application according to the facts of each case.6 . 

2 Accord: Eng. 1843, Crough ton 1>. Blake, 5 From the prescnt requirement for ancient 
12 M. &W. 205. 208 (Parke.B. : "Itisnotneces- documents should be distinguished the use of 
Bl\ry to show that it has come from the m08~ cuJJtocill of oDicial rccordJJ as evidence of genuine-
proper custody; it is sufficient if it come from ness. post. § 2158. 
B place where it might reasonably be expected 6 ESGLA:m: 1753. Jones I). Waller. 2 E. &; 
to be found"; admitting ancient terriers); Y. HI (collector of tithes); 1783. Clarkson 
1845, Denman. L. C. J .• in Doe I). Phillips. 8 1>. Woodhousc, 5 T. R. 412; 1794. Atkins 1>. 
Q. B. 158; 1848. Wightman. J .• in Doe I). Keel- Hatton. 2 Anstr. 386 (parish terrier) ; Miller 1>. 

ing. 11 Q. B. 884. 889; U. S. 1847, Collier, Foster. 2 Anstr. 387. note (same); 1795. Lygon 
C. J., in Doe I). Eslava. 11 Ala. 1028, 1040 I 1>. Stuart, ib. 601 (list of a monastery's pOSSC8-
1850. Eastman, J., in Gibson 1>. Poor, 21 N. H. sions); 1801, Earl I). Lewis. 4 Esp. 1 (docu-
440. 446. ments possessed by a parish rector); 1810. 

; Eng. 1848. Denman. L. C. J., in Doe I). Swinnerton 1). Stafford. 3 Taunt. 91 (8 grant of 
Keeling, 11 Q. B. 884 ("The [trial) judge is in common); 1816. Bertie 1). Beaumont. 2 Price 
the situation of a jury; .•. Courts ought to 303. 307 (receipt for tithe-payments); 1816. 
be liberal in this respect. • • • [Tho question Bullen 1>. Michel. 4 Dow 297 (chartulnries of 
is) whether the lenrned judge was here so far abbeY-lands); 1817. Armstrong 1). Hewitt. 4 
wrong that we ought to set aside his ruling"); Price 216. 218 (vicar's books of tithes); 1818. 
U. S. Hl05, Campbell 1>. Bates, 143 Ala. 338. Randolph II. Gordon, 5 Price 312, 315 (book·of 
39 So. 144 (the proper custody will be presumed tithe-payments); 1823. Pulley 1:. Hilton. 12 
in favor of the ruling below). Price 625, 626, 630, 637 (sequestrator's tithe-

'Eng. 1838. Doe II. Samples, 3 Nev. & account); 1828. Rowe P. Brenton, 8 B. & C. 
P. 254, 8 A. &; E. lSI, 154 (whether "the eus- 737, 747 (extent of a manor); 1829, Brett 1>. 

tody was not FO improper or improbable as to Beales, M. &; M. 416. 419 (town U!x-table); 
require proof of the execution of the deed"; 1836. Meath II. Winchester, 3 Bing. N. C. 183, 
"proper custody means •.• the custody of 197, 202 (r.ase stated by a fOlmer Bishop for 
any person so connected with the deed as that the opinion of counsel. found in a family man-
his possession of it docs not excite nny sus- sion); 1838, Doc 1). Samples, 8 A. & E. 151. 3 
picion of fraud ,,) ; fKy. 1881, Harlan 17. How- Nev. & P. 254 (deed of settlement); 1838, 
ard, 79 Ky. 373 ("produccd by those whose Rees 17. Walters. 3 1\1. & W. 527, 531 (lease); 
custody affords a reasonable presumption of 1839. Doc 17. Pearce. 2 Moo. & Rob. 240 (,"'j"{;) ; 
their genuineness "). 1842, Doe P. Pulman, 3 Q. B. 622 (counterpart 
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§ 2140. Unsuspicious Appearance. A third requirement is that the docu
ment must in appearance be unsuspicious. No clear definition of the marks 
of suspieion which will exclude its use seems to have been agreed upon; but 
the general notion is conceded: 1 

I8ii, .1ACKSO:-:. J., in IliU v. Xi.fhet, .58 Ga .. 586, 589: "On inspection it must e:mibit an 
honest fare; otherwise it is not such an ancient document that its countenance will pass 
muster. Age ",;ll not sanctify ear-marks of fraud." 

§ 2141. Possession of the Land, for Deeds and Wills. Whether a fourth re
quirement is to be made for deeds and wills of land, namely, that the party 
claiming under the instrument should have been (by himself or his prede
cessors) in occupation of the land since the time of the docUlllent'.~ purporting 
execution, has been the subject of one of the longest and most widespread con
trow~rsies in the law of Evidence. The case in favor of such a requirement 
has rested partl~', it is true, upon misunderstanding of the precedents for a 
totally different doctrine about possession (post, § 2142). But, in the course 
of speculation, genuine arguments of polic~' were found for requiring posses
sion under the present principle. The process of thc;ught has thus been 
somewhat vacillating and elusive. 

(1) In England, the original foundation for requiring possession seems not 
to have rested on any element of execution at all. The age and custody of 
a deed sufficed for the genuineness of execution; but there remained, as neces-

of a lease, found in the lessor's possession); (old plan) ; 1904, Re Butrick. 18.5 !\faIlS. 107. 
1845, Doe v. Phillips, 8 Q. D. 15S (deed creating 69 N. E. 1044 (possession of a grantee's hl'ir. 
an attendant term, in an attorney's custody); held sufficient); New Hampshire: 1850, Gibson 
1846, Slater v. Hodgson. 9 Q. B. 727 (bond to I). Poor, 21 N. H. 440, 445 (old plan in the to\\"n-
indemnify parish officers) ; 1848, Doe v. Keeling, clerk's records); 1854, Whitehouse v. Bickford. 
11 Q. B. 884 (lease). 29 N. H. 471. 480 (old plan in the custody of 

CASADA: 1835. R. 11. Wilson. Ber. N. Br. a corporation's agent, admitted 118 part of its 
1 (old plan anoilxed to a grant); 1873. Walker records); Ohio: 1911, Wright I). Hull, 83 Oh. 
1'. Daya's, 9 ~. Sc. 270 (old plans in the Crown 385. 94 N. E. 813 (receipt's custody by the 
land-office. rejected on the facts); 1872. party here held in5ufficie[lt. in ,,'iewof suspicious 
Thompson v. Bennett, 22 IT. C. C. P. 393. 401. discrepancies); South Carolina: 1892. Martio 

UNII'ED STATES: Federal: 1886. Applegate v. Bo\,\;e. 37 S. C. 102. 110,117.15 S. E. 736. 
v. Lexington &; C. C. M. Co., 117 U. S. 255. § 2140. I Eng. 1726. Gilbert, E,oidence,100 
261, 6 Sup. 742 (deeds in the county record- ("any blemish in the deed. by rasure or inter-
office; custody held proper); 1889, Baeder v. lineation," makes proof necessary; also. "if 
:fenning!!, 40 Fed. 199 (deeds); 1896. Temple- the deed imports a fraud; as where a m .. ~. 
ton I). Luckett. 21 C. C. A. 325, 75 Fed. 254 conveys a reversion to one. and after conveys 
(following Applegate 11. Mining Co., and recch'- it to another. and the second purchaser proves 
ing a deed. found in the Texas general land- his title. there the first deed must be proved ") ; 
office. of land in Texas issued on military scrip) ; 1838, Mayor v. Craven. 2 Moo. &; Rob. 140 
1905, McGuire 11. Blount. 199 U. S. 142. 26 (the absence of a seal, on a document purport-
Sup. 1 (certain probate records of Spanish ing to need 3 seal· here an exemplification -
Florida, in the custody of the U. S. Surveyor- will not be fatal); U. S. 1895. Wisdom to. 
General, received); Georgia: 1846. M'Cleskey Reeves, 110 Ala. 418. 18 So. 13 (discretion of 
~. Leadbetter, 1 Ga. 551. 558; 1857. Adams v. trial Court); 1905, Campbell 1>. BateB. 143 
Dickson, 23 Ga. 406. 410 (marriage settlement); Ala. 338, 39 So. 144 (rule applied); 1876. 
MaaMChuulta: 1817. Stockbridge I). W. Stock- Gardner o. Grannis. 57 Ga. 539. 554 ("fair on 
bridge, 14 Mass. 257. 261 ("in the possession its face"); 1881, Harlan 11. Howard, 79 Ky. 373 
olthe party claiming under it "); 1826, Tolman ("unb!emished by any ILiterations"); 1847. 
I). Emerson, 4 Pick. 160. 163 (book of records Green ~. Chelsea, 24 Pick. Mass. 71. 76 ("un. 
of proprietors of common lands); 189r-. Whit- accompanied by any circumstances of aus-
man r. Shaw, 166 Mass. 451, 44 N. E. 333 picion "). 
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sary elements to give legal effect, either seisin of the land or (in its place) 
delivery of the deed; and, unless the delivery of the deed could be shown, of 
course the seisin must be shown. l This was intelligible; and it clearly did 
not look upon posse~sion as haying anything to do with genuineness. In the 
course of time, howe\'er, doubts arose, and Chief Baron Gilbert's reasoning 
was lost sight of. Nevertheless, the doubts seem nc·t to ha\'e pre\'ailed; and 
the English rulings, though they served to introduce the controversy to 
American courts, appear to have repUdiated the necessit~, of a possession.2 

(2) In the United States, the controversy appears in the rulings of almost 
all the older States, and long vacillation is sometimes found, especially in 
New York. The greater number of Courts seem to have settled, with fair 
certainty, upon the proposition that possession is not necessaQ' as an ab
solute requirement; but that either this or some other circumstance gi\'ing 
an equivalent inference oC genuineness must appear as additional to those of 
age, appearance, and custody. There are further minor variations in some of 
the jurisdictions; 3 but the general result is represented by these three dis-

§ 2141. I 1628. Coke upon Littleton. 6. b years old. if the possession has gone under it. 
("In thc c!lS6 of " charter of feoffment, if all and sometimes without the POl!Scs.'>ion. but 
witnesses to the deed be dead (as no man can ahvays with the possession. if the signing is 
keep his witneB8es alive. and time wearcth out suffidently recorded. provcs itself; but if 
all men). then ~ojolent presumption. which si~ning is not sufficicntly recorded. it would be 
etands for" proofc, is continuall and quiet a question whether the age prove./! its validity; 
possession .••. In ancient charters of feoff- and then possession under the will, nnd claim-
ment. there was never mcntion made of the ing and dealing \\;th the property as if it bad 
delivery of the deed. or any livery of seisin passed under the will. would be cogellt e~;dence 
indorsed. for certainly tbe witness~ named in to prove the duly signing. though it should not 
the dced were y,itncsscs of both"; it appears be recorded "); 1826. Doe ~. Passingham. 2 C. 
from the above that the "violent presumption" &: p. 440 (both counsel agreed that according to 
raised by pof!6essioo was of the livery); i726, Rancliffe~. Parkyns. a will thirty years old. 
Gilbert. Evidence. 101. 102 ("If a deed of and from the proper repository. and accom-
feoffment be proved. and the po8BeSBiOD has panied by possession under it, "proves itself"; 
gone along with tbe deed, there the livery shall but the necessity of th", latter rcqnirements 
be presumed. though it be not proved; .. , 'I\'as denied by one side. and Burrough. J .• ap-
hut if possession hsth not gone along with the proved this denial. on the ground that "after 
deed. then the livery must be proved upon til.::! the will is read, it may be seen whether the 
feoffment; ... [the Court) cannot conclude possession of the estate bas followed the will. 
there was a lawful conveyance. unlP$ the jUry hut that can bardly be known till it is read n) ; 
find t.he delivery of the deed"). 1845. Lord Gosford v.Robb.8 Ir.L. R. 217. 219. 

2 1764. Forbes~. Wall, 1 Esp. 278 (Mansfield, per Pennofather. C. J. (possession neCCS6ary). 
L. C. J., approved nn objection to an old bond J For example: The possession need not be 
that "possession or something equivale:oJt" was CtJntin~ during the whole time since th', 
necessary; afterwards he said that "jf proof alleged execution: 1871. Mstthews ~. Castle-
had been made that the bond had been found berry, 43 Ga. 346. 351. and other cases. 
among the papcl'8 of the deceased." he would Contra: 1808. Jackson ~. Blanshan. 3 .Tohns. 
have received it; here hie "posses.l.ion" seems N. Y. 292. 298. The possession of a part of the 
to be the "proper custody" of other judges) ; land euffices: 1825 •• Tack50n t1. Davis. 5 Cow .. 
1795. Chelsea Waterworks t1. Cowper. 1 Esp. N. Y. 123. 127; 1825, Jackson ~. Luquerc • .5 
275 (objection being made to an old bond pro- Cow. N. Y. 221. 227 (by each devisee under a 
duCed. it was !laid that as to deeds of land. will, not necessary). The non-po!!uaWn of the 
"there. possession, having gone with the deed, land by any other person sufficcs: Turner v. 
confirmed it"; but Kenyon. JJ. C. J., "said Tyso~. and other Georgia cases. The posses-
that all deeds above thirty years' de.te pro\'ed sion heed not be shown if no evidence about it is 
themselves," particularly when. as here. attainable: Harlan 11. Howard. Ky., and other 
coming from the proper custody); 1817, cases. The requirement applies to deeds oniy. 
Rancliffe 11. ParkynB, 6 Dow 149. 202 (Eldon, oot to tcil18: Duncan 11. Beard. and other 
L. C .• said that in IS court of law"" will thirty South CnroJio.s cases. 
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tinet forms, namely, requiring possession absolutely, requiring it alternatively, 
and not requiring it at al\.4 The effect of a recording of the deed would serve 
sometimes to supplant other requirements (post, § 2143). 

• UNI'I'EO STATE": Federal: 1819, B[lrr v. niss. 57 Ga. 539. 555 {necessary perhaps 
Gmtz, 3 Wheat. 213. 221 (po~session lIot rn- "if tho good appearance, the datI'. and the 
'1uired); IH:lO. Watson r. Coulson. 1 l\IoL(·an. custody of the paper were nil"; hut here other 
120. 124 (ass~rtion of II claim. without posses- eircumstancl's sufficcd); 187G. Thurshy v. 
~ioll. here hc-Id sufficient); 18a 1. Clarke v. Myers. 57 Ga. 155. 157 (similar); 1879. 
Courtney. 5 P"t. 3Hl. 3-H (posse~sion assumed Weitman v. Thiot. 64 Ga. 11. 17 (possession 
ncce!l!lary); H,Sfi. A(lplegate v. L(>xington &; apparently not necessary); 1888. Pridgen v. 
C. C. M. Co .• 117 e. S. 255. 26a, 6 Sup. 742 Green. 80 Ga. 737. n9. 7 S. E. 97 (deed bearing 
(admissible "if (·ithcr posses.oUou under it is affidavit of a witness. received. thoUJl;h without 
shown. or some oth('r corroborative evidence possession. the land having been wild); 1893. 
of its authpnticity. freeing it from nil just King v. Sears. 91 Ga. 577. 586. 18 S. E. 830 
j!rounds of su~pieion"; deed-record in the (deed of 1852. with poss~ssion. received); 
propI'r office. with other circumstances, h~ld 1900. Williamson 1'. l\Ioslcy. ItO Ga. 53. 35 
sufficient); Hl02. Hodge v. Palms. 54 C. C. A. S. E. 301 (Code § 3610 applied); 1009. 
5;0. 117 Ferl. 39n(posses.~ion not indisp!'nsabl~) ; Leverett ~. Tift. 6 Ga. App. 90. 64 S. E. 317 
Alabama: 1847. Doe v. Eslam. 11 Ala. 1028, (deed of 18·13. recently recorded, admitted 
10·10 (" If proof of posscs.~ioll cannot be had. without proof of possession) ; 
the deed may he read. if its g~lluineness is IllinoUl: 1S5S. Smith ~. Hankin, 20 Ill. 14 
satisfactorily estahliHhed by other circum- (possession probably not necessary; circum-
stances "); 1852, Carter v. Do('. 21 Ala. ;2. stances here not sufficient); 1899. Reuter t·. 
91 (requiring "pnjoyrnent under it. or other Stupkart. lSI Ill. ':;:!!l. 54 ~. E. t014 (not 
equivalent explanatory proof "); 1883. Bern- necessary for the entire period, if other cir-
stein r. Humes. 15 Ala. 241. 244 (ancient cumstllnces ('xist) ; 
deeds received on the facts; no principle laid Indiana: 1822. H~nthorn 11. Doc. 1 Blackl. 
down); 1884. Beard v. Hyan. 78 Ala. 37. 43. 157. 162 (possession assum~d not necessary) ; 
3r.mblc (required); 1900, Whitl' v. Farris. 124 Kentucky: 1835. Hoss t·. Clore. 3 Dana 189. 
Ala. 461.27 So. 259 (not required on the facts) ; 196 (not clear); IS36. Bennett v. Runyon. 4 
Arkansas: 1871. PellY v. Capps, 27 Ark. 160, Dana 422. 424 (possession assumed necessary); 
162. 165 (not rcquir('d) ; 1838. Cook t'. Totton. 6 Dana 108 {document 
Columbia (DUlt.): 1913. Lane v. Watts, 41 D. admissible. "especially wh~n it has aecom-
C. App. 139. 156 (requirement not mentionf'd) ; panied the possf'ssion "); 1839. Thruston v. 
Connecticut: 1806. Mallory v. Aspinwall. 2 Masterson. n Dana 228. 233 (possession 
Day 280. 281. 290. 2na (not required); 1917. assumed npef'ssary); 1842. Taylor v. Co:'(. 2 
Jnrhoc's Appeal. 91 Gonn. 265. 99 Atl. 563 B. Monr. 42U. 434 (not rlear); 1847. Winston 
(will of 1860; possession not requir('d) ; v. Gwathmcy. 8 B. :o.Ionr. 19. 20 (not clear) ; 
(]cor(Ji<l: 18·16. ~I'Cleskey v. Leadhetter. 1 Ga. 1848. Burgin r. Chenault. 9 B. Monr. 285. :?S7 
551.558 ("early possession and enjoymE'nt" or (expressly not dedded); 1853. Dickerson v. 
"modem possession and user" arc "d!'sir- Talhot. 14 B. ~Ionr. 60.69 (not clear); 1854. 
able"; but if they cannot be had. other cir- Hedger v. Ward. 15 B. Monr. 106. 114 (in-
cumstallces may suffice); 1851. BeverlY v. sufficiently recorded deed, rel'eived. without 
Burke. 9 Gn. 440, 443 (acting on the deed. or possession); 1881. Harlan v. Howard. 79 Ky. 
taking possession of land by grantee. said to 373 (not required. at least when not nvailahlo 
be necessary); 1852, Jordan v. Cameron. 12 since "until the Court is made acquainted with 
Ga. 267, 269 (not clear); 1853. Jones v. the tenor of the instmment. the natural order 
Morgan. 13 Ga. 515. 523 (some possession of introducing the evidence would be reYersI'd 
apparently required); 1859, Bell v. McCawley. by requiring proof or corresponding pOSSf'S-
29 Ga. 35.5. 360 (poss('s~;on assumed necessary) ; sion "); 1901. Thompson v. R. Co .• 110 Ky. 
1860, Doc r. Ro£'. 31 Go. 593, 599 {assumed 973. 63 S. W. 42 (decd forty years old. aceom-
not necessary); 1863, Webh r. Wilcher, 33 panied by possession, admitted); 1915. 
Ga. 565, 568 (same); Code 1860. § 2658, Everidge v. Martin, 164 Ky. 497. 115 S. W. 
Code 1895, § 3610, Re~·. C. 1910. § 4190 {ad- 1004 (requirement mentioned); 1916. Jam!'s 
missible. "if possession has been consistent v. D:I.\;5, 172 Ky. 381. 189 S. W. 440 (deed of 
there",ith "); 1871. Mathews v. Castleberry. 1849. accompanying possession. admitted) ; 
43 Ga. 346. 350 (under the Code. possession Maryland: 1800, Gittings v. Hall. 1 H. &: J. 
need not be continuous); 1871. Payne v. 14. 18. semble (possession necessary); 1801, 
Ormond. 44 Ga. 514, 526 (payment of taxes, Carroll r. Korwood. 1 II. ,',: J. 161. 114 (same); 
and other circumstrnces, held Bufficient on the Mas8uchuulIs: 1811. Stockbridge 1'. 'V. 
fncts); 1813. Turner 17. Tyson. 49 Ga. 165. Stockbridge. 14 Mass. 257. 261 (admissible. 
168 (suffices if there has been no inconsistent "when the possession of the thing conveyed 
adverse ; 1876, Gardner v. Gran- has followed the conveyance"); 1826. Tol-
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The policy ot thus requiring possession as a fourth circumstance (additional 
to age, appearance, and custody), and the probative importance ot that cir
cumstance, may be indicated by putting a question: It this document can 

man ». Emerson, 4 Pick. 160, 162, 8emble i. e. proper custody and fair appearance. must 
(snme) ; 1847. Green ». Chelsea, 24 Pick. be shown); 1832, Jackson ». Chamberlain, 8 
71, 76 (snme); 1900, Cunningham v. Davis. Wend. 620, 624, semble (same); 1834. Fetherly 
175 Mass. 213,56 N. E. 2 (not nece&lary); t!. Waggoner, 11 Wend. 599, 602 (custooy and 
M~8~8ippi: 1858, Nixon t!. Porter, 34 Miss. regular appenrance sufficient: here of a will) ; 
697. 706 (possession, with other things, here 1840, Northrop t!. Wright, 24 Wend. 221. 228 
held sufficient); 1859, Fairly 1). Fairly, 38 (a \\ill from the proper registry received: 
Miss. 280, 290 (possession not necessary, if t he possession not necessary); on app. 1'. c. 7 Hill 
deed is shown to have existed for thirty years; 4 i6, 485 (possession apparently held necessary: 
a peculiar doctrine, apparently based on a the same will held not receivable); 184i. 
misunderstanding of the precedents) ; Willson 11. Betts. 4 Den. 201, 213 (" It now 
Mi..souri: 1872. Crispen 11. Hannavan, 50 Mo. seems to be settled that other facts besides 
415. 418 (nge not sufficient; it must .. be possession may be sufficient to miRe the pre-
otherwise nccounted for" or proper custody sumption that the deed is genuine": appro\ing 
shown); 1872. Ryder 11. Fash. 50 Mo. 476 Jackson 11. Luquere); 1858. Clark ». Owens. 18 
(possession of document for thirty years. and N. Y. 434. 438 (either possession or "other cir-
payment of taxes, here heid sufficient); 1872. eumstnnces" suffice; here a deed); 1859. 
Wheeler 1). Standley. 50 Mo. 508 (similar); Hunt 11. Johnson. 19 N. Y. 279 •. 285 {ancient 
1874. Shaw 11. Pershing. 57 Mo~ 416, 421 field-note~. produced·-from tnc town records. 
(custody of deed and payment of taxes, received) ; 1864, Enders ». Sternbergh, 40 N. Y. 
sufficient, no one being in possession of tho (Keyes) 264. 268 (possession not necessary, if 
land); 1885. Long 11. McDow. 87 :\10. 197. "such an account of it be ~"h'en ns may under 
201 (posscssion not necessary. if evidence of it the circumstances be reasonably expected and 
is unavailable) : wiII afford the presumption that it is genuine" : 
New Hampshire: 1828. Waldron 11. Tuttlt', 4 here said of ~ will); 1869, Enders r. Sternlx-rgh. 
N. H. 371, 377 (possession necessary); 184:3, 2 Abb. App. Cas. 31 ("possession or other 
Homer 11. Alley. 14 N. H. 85. 98 (same) ; circumstanccs" suffice; "it was never IlbsD-
Nl'w Jersey: 1856, Osborne 11. Tunis. 25 N. J. lutely indispensabl.. that possession ... 
L. 633. 663 (possession "or other collateral should be shown"); 1890. Sanger 11. Merritt.. 
proof," required); 1890. Havens 11. Sea Shore 120 N. Y. 109. 114.24 N. E. ;{8G (town records 
L. Co .• 47 N. J. Eq. 365. 379. 20 Ati. 407 of li92, granting land. admitted as genuine. 
(possession not required. on the racts); the custody being proper and no suspicion of 
New York: 1803, Jackson 11. Laroway. 3 John. non-genuineness being raised; none of the 
Cas. 283. 286 (admissible "where no posses.,ion preceding cases art' cited; perhaps decided on 
has accompanied it, if such account be gi\"('n the principle (If § 2158. post) : 
of the deed as may be reasonably expected North Carolina: 1911, Nicholson r. Eureka L. 
under all the circumstances of the case and \\iIl Co., 156 N. C. 50. 72 S. E. 86 (certificate of 
afford the prcsumption that it is genuine": survey of 1841, admitted "ithout c~;dcnce of 
Kent, J .• diss.); 1804. Jackson 11. Bradt. 2 possession) ; 
Cai. 169. 174 (possession assumed neces.~ary, Pennsylrallia: 1811. Garwood r. Dennis. 4 
per Kent. J.); 1808. Jackson 11. Blanshan. 3 Binn. 314. 326 ("possession is a circumstance 
Johns. 292. 298 (possession necessary; Kent. of great importance "): 1814. Shaller 11. Brand. 
C. J.: "It is the accompanying possession 6 Binn. 435. 439, 444 (Tilghman. C. J.: "AI-
alone which establishes the presumption of though the antiquity of the writing affords 
authenticity in an ancient deed"; Savage. J., some eyidence in its favor. yet the main in-
dissented as to the time of possession only); gredient is posscssion. Both. however. are 
1812. Doc ». Phelps. 9 Johns. 169 (possession necessary"; here. of a "ill); 1823. McGennis 
assumed necessary); 1813, Doc 11. Henry, 10 11. Allison. 10 S. &: R. 19i'. 199 (Duncan. J.: 
Johns. 475, 477 (preceding case approved): "It is the accompanying possession which es-
1825. Jackson 11. Da~;s, 5 Cow. 123, 127 (pos- tablishes the authenticity of an anrient deed ") ; 
session ne0C88Sry); 1825, Jackson 1). Luqucre, 1829. Arnold 11. Gorr. 1 Rawle 223, 226 (same) ; 
5 Cow. 221, 225 (same: applied to a will: yet St. 1841, Mar. 26. § 2, Dig. 1920. § 8819 (cer-
"where no possession appears. other circum- tain old unrecorded deeds. to be provable if 
stances are admitted to account for it"; "the actual possession of the land has accom-
Jackson ». Laroway approved); 1827. Jackson panicd the said deed ") : 1846. Williams ». 
11. Lamb. 7 Cow. 431, semble (possession re- Hillegas. 5 Pa. St. 492. 494 ("In Pennsylvania 
quired); 1830. Jackson ». Christman. 4 Wend. the leaning of the determination is in favor of 
278. 282. semble (same); 1831, Hewlett t'. the more rigid rule [requiring possession] , .. : 
Cock, 7 Wend. 371 (going back to Laroway's still I think the precise point has never been 
{'ase; either possession or other circumstances, exprp.ssly decided with us in a case necessarily 
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be shown to have been in existence for thirty years, and therefore presumably 
to have been known to the parties benefiting by its provisions, why have they 
not acted upon its provisions during all this time, either by taking possession 
of the land granted or at least by bringing suit to dispossess the usurpers if any? 

The argument from the implied answer to this question has been the chief 
persuading one for those judges who have attempted to establish the rule 
upon a basis of reason: 

1811, TILGlI~AN, C. J., in Garwood v. Denni.Y, 4 Binn. 314, 327: "If the deed had not 
been executed, it is to be presumed that the persons entitled to the land would not ha .... e 
suffered the possession to remain out of them. But where possession has not gone along 
with the deed, the presumption is against it; because, if the deed is genuine, it is difficult 
to account for the want of possession." 

calling for it OJ; left undecided. but payment of however. because it treats thcse facts as simply 
taxes upon wild land held equivalent to pos- evidence to ahow the document's age. a 
session); St. 1851. Apr. 15. § 10. etc .• Dig. rallacy pointed out by Wardlaw. J .• diss.}: 
1920, U 8753. 8754 (ancient deeds executed 1853. Brown P. Wood. 6 Rich. Eq. ISS, 164 
wit.hout the State to land in the State. and (old deed received, though not from natural 
rel'.orded for 30 years. but defectively acknowl- cu~tody and !lot accompanied by pOMscssion: 
edged. etc.. to be adlJlis.~ible if claimant has but one of the witnesses sworn to it ~fore the 
had possCBMion); 1867. Bowser P. Crdvencr. Recorder. and the hands of all were proved): 
56 Pa. 132. 142 (it "in some circumstances 1880. Thompson P. Bronnon. 14 S. C. 542. 550 
proves itself; certainly it docs so where there (possession apparently held unnecessary. citing 
ispol!8Cssion under itOJ); 1870.Walkerv.Walker. four of the above cases); 
67 Pa. 185, 193 (" Where proof or possession can- TexCl$: 1866. Stroud P. Springfield. 28 Tex. 
not be had. the deed may be read in evidence if 649. 663 (when posseasion cannot be had. other 
its genuineness is slltisfactorily established by circumstances may suffice); 1878. Gainer D. 

other circumstances"; here the living onthcland Cotton. 49 Tex. 101. 118 (not decided); 1878. 
~ith the owner 81! manager for him. the partial Johnson D. Timmons. 50 Tex. 521. 534. semble 
c,idence of signatures. etc .• was held sufficient); (possession not necPBAAry); 1879. Hollis D. 

South Carolina: 1794. Thompson D. Bullock, Dashiell. 52Tex. 187. 194 (not decided); 1883. 
1 Bay 364 ("some reasonahle proof or pas- Holmes D. Coryell. 58 Tex. 680. 688 (possession 
Hession" required); 1819. Middleton P. Mas~. not required) ; 
1 N. & McC. 56 (possession necessary; but in- Veilliont: 1850. Williams II. Bass. 22 Vt. 353. 
timating that the rule applies to deeds only) ; 355 ("At the present time the balance of 
1820. Duncan D. Beard. 2 N. & McC. 400, authority seems to be the other way [against 
406 (p0!58ession necessary; but. semble. held requiring possession). and that the presumpt.ion 
applicable to deeds only. and doubted as to may be raised when sufficiently corroborated 
wills: where not applicablo. it is enough "if hy other circumstances"; here nothing else 
they be round in the plaeo in which they should appeared. the question being whether a missing 
be deposited in pursuance of their object ") ; seal could be presumed): 1856. Colchester D. 

1827. Sims D. DeGraffenreid. 4 McC. 253 (pos- Culver. 29 Vt. Ill. 113 (preceding case ap-
~eesion required for a deed): 18.13. Robinson proved; but here in a similar case tho ract or 
P. Craig. 1 Hill 389 ("If there arc other cir- a preceding contract to convey sufficed to 
cums!ances which exempt it rrom suspicion. admit); 1859. Townsend P. Downer. 32 Vt . 
. . . with no inconsistent possession in tho 183.199.213 (necessity of possession. not clear) : 
meantime ••.. slight evidence or posscssion. Virginia: 1811. Roberts v. Stanton. 2 Munf. 
even or recent date. might be sufficient ") ; 129. 135. semble (possession necessary): 
1838. Wagner v. Aiton. Rice 100. 106. semble 1824. Ben I). Peete. 2 Rand. 539. 543 (same): 
(possession necessary, but not for the whole or 1842. Dishazer v. Maitland. 12 Leigh 524. 529 
the time); 1840. Edmonston D. Hughes. (same): 1848. Shanks D. Lancaster. 5 Gratt. 
Cheves 81, 83 (possession "or other circum- 110. 116. semble (same): 1855, Caruthers v. 
stances accompanying them and showing their Eldridge. 12 Gratt. 670. 686 (possession not 
authenticity," required; here. recording. and essential;" other evidences .•• equally eap-
the witness' handwIiting thus sufficed); 1842. able or producing the same degree or belief." 
Eubanks II. Harris. 1 Speer 183. 191. semhle sufficient: careful examination of authorities 
(possession necessary); 1844. Swygert P. Tuy- and finalsettiement); 1881. Nowlin P. Burwell. 
lor. 1 Rich. L. 54, 56 (pos5es.~ion "not indie- 75 Va. 551. 5.53 (possession not indispensable: 
pensably necessary"; proper custody in a preceding case rollowed; several other drcum-
registry would suffice; the opinion is uRcles.~. 8tances here held sufficient on the facts). 
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1819, JOHNSO:-l, J., in Middleton v. Ma.'ffl, 1 N. ,,,. McC .. ')6: "The only reason whieh 
I have in opposition to it •.. is because old things are hard to be proved. Now, if 
this be a good reason, it operates with a twofold force on the opposite side of the question; 
for it is certainly more difficult, to say the least of it, to disprove an old thing than to 
prove it, especially when in most c&scs the party would be called on to do so without 
notice of its antiquity or the necessity of doing it .... ~o such indulgence [as to pre
sume due execution] is due to him who, as in the present case, neglects for almost a 
century to assert his claim by one single act of mmer:;hip. The doctrine contended for 
on the part of the motion might in its consequences be producrlve of incalculable mis
chiefs; for, although it is not now usual to enter upon a course of villainy the fruits of 
which are not to be reaped for thirty years to come, yet l'Stablish the rule contended for, 
and it opens the door, and many will no doubt find an easy entry." 

But there is a weakness in this argument. In the first place, it is in its 
nature an argument in rebuttal; it ought to come from the opponent of the 
deed. An inference is sought to be drawn from non-possession by the claim
ant; and it would therefore seem to be more properly a part of the oppo
nent's case to show that non-possession as the foundation for his inference. 
This is especially true where (as often happens) no evidence one way or the 
other as to the possession is available; for then the burden of not being able 
to prove would fall justly on the opponent. In the next place, the inference 
is not always a legitimate one; the deed or will may have been in existence 
but its contents unknown to the beneficiaries under it; or circumstances may 
have prevented their acting upon it; or some other explanation may be 
available. Instead of making possession, therefore, an invariable require
ment, it would seem better to la~' down no fixed rule, but to let the circum
stances of each case indicate whether there is any additional corroboration of 

• genumeness: 

1855, DA.. .... IEL, J., in Caruthera v. Eldridge, 12 Gratt. 670, 687: "A may be 
the result of a single circwnstance or of many circumstances. Why say that in the case 
of an ancient deed there must be a departure from the general rule in respect to pre
sumptions, and that its authenticity may be presumed from the single circumstance of 
JX'sscssion, but may 1I0t be presumed from other circwnstances the existence of which 
is equally inconsistent with any other hypothesis than that of the genuineness of the 
instmment? The direct evidences, the positive proofs by which the execution of the 
deed is established, being no longer attainable, and the rule which requires their producft 
tion being dispensed with, it seems to me wholly at war v.ith the spirit of !he law, which 
under such exigency allows a resort to circumstantial 0 .. preswnptive evidence, to hold 
that a conesponding . shall be the only evidence from which the authenticity 
of the deed may be presumed." 

This result, accepted by the greater number of Courts, seems to avoid rigid 
technicality, while amply protecting against fraud. 

§ 2142. Same: Doctrine of Inferred Possession under Leues, distinguished. 
It so happens that there is a doctrine of Relevancy by which an inference 
precisely the reverse of the present one ma~' under certain circumstances be 
drawn. Instead of inferring, as here, the execution of a document from the 
possession of the land, the p088e8~on of land may be inferred from the execlI-
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tion of the document (ante, § 157). Naturally enough, the precedents under 
the latter principle (which are almost exclusively English ones) have some
times been misused by our own Courts in dealing with the present principle. 
The superficial features and the terms of discussion have much in common; 
but the principles are wholly unconnected, and it is necessary to note here 
the practical distinctions. 

(a) When Doe claims title by prescription against J. S., Doe may rest on 
long possession under cla£m of title, and, for showing this, may prove acts of 
occupation under claim by ancestors or other predecessors. In so doing he 
may produce a lease or a license to the land in question by the ancestor. The 
question then arises whether the mere act of execution of the lease suffices, 
with nothing more, to evidence that occupation. Such an act is clearly 
a claim of title, but that is not enough in the substantive law; there must be 
accompanying possession. ~ow, ma~' not possession be inferred from the 
act of execution? Or must there be, additionally, express evidence of posses
sion of the land by the lessor or lessee? For ancient matters this would be 
often impossible. Hence, it has heen settled, by a long line of decisions in 
England, that an ancicllt lea~c or license, otherwise proved genuine, may serve 
as an act of cxercisc of possession under claim, the possession being supplied 
by inference from the act of execution; since (in the words of Lord Blackburn) 
"men do not generall~'execute leases unless they arein possession" (ante, § 15i). 

(b) Under the present principle, on the contrary, the whole situation of the 
parties, the nature of the documents, and the inference to be drawn, are dif
ferent. Suppose, as before, Doe to be claiming by prescription against J. S.; 
and suppose J. S. to set up a title by grant. J. S. produces an ancient deed 
or will from Roe to J. S.'s ancestor; the question arises whether the docu
ment is genuine. J. S. proves its age, custody, and fair appearance; must he 
also prove p. :;scssion by his ancestor under Roe's grant? That is the question 
just examined (allte, § 2141). 

It is obvious that the two principles are so distinct that they cannot come 
up for application in the same connection, the marks of difference being as 
follows: (1) In (a), the genuineness of execution of the document is assumed 
somehow to be scttlcd, in (b), that is the question at issue; (2) in (a), the 
document is supposed to be made by the offeror's predecessor, granting out 
a temporary part of his estate; in (b) it is supposed to ha\'e been made to the 
predecessor, by which he receives an estate; (3) in (a), the document pur
ports to be a lca~e or license, in (b), a dced or will; (4) in (a), the predecessor 
cloes not claim title under thc docllment, but only under prescriptive posses
sion, in (b), he does claim title under it as grantee; (5), in (a) the possession 
which it is objected ought to be proved is the lcssor's possession, by himself 
or by his lessee, in (b) it is the grantee's possession. It is apparent, therefore, 
that there is no connection between the principles, and that the precedents 
cannot be used in an~' way interchangeably. It may also be added, not only 
that the lines of precedents have been kept separate in England, but further-
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more that the English rulings under (a) $llpra assume in effect the negative 
of the possession-doctrine under (b),' since, if the ancient leases were allowed 
to be used as themselves evidence of possession by the lessor, obviously the 
Court could not have required proof of possession as a preliminary (addi
tional to age and custody) to presume them genuine; for if it had. the very 
question decided by the Court could never have arisen. 

§ 2143. Old Recorded Deeds and Old Copies. The use of a copy of an 
old deed, instead of the original, raises two or threc questions somewhat 
different in their bearings; the significance, moreover, of the circumstance 
that an old original deed offered has been recorded is connected with the 
question of record-copies; and the two sets of questions may best be con
sidered together. 

It may be assumed at the outset, that the general principle (ante, § 1192) 
requiring the original to be produced or else accounted for as lost or the like, 
has been satisfied; because. if it is not, a copy is of course inadmissible on 
grounds irrespective of the present question. l It may further be kept in mind 
that, by statute or otherwise, the official record (or a cop~: therefrom) of a 
lawfully recorded deed, the original ha,·ing been accounted for or dispensed 
with (ante, §§ 1224-1226), is receh·able to prove the execution and contents 
of the original (ante, §§ 1648-1649), but that this rule does not enable us to 
use an unauthorized record. Thus, when the record is unauthorized, some 
other mode of proving the deed must be resorted to; and the question will 
arise how far the present ancient-document rule can serve the purpose. 

With these principles in mind, the various situations may be distinguished 
into four: (1) an alleged ancient original/osi; the contents testified to Ol·all~·, 
or copy proved, by a competent witness on the stand; (2) an alleged ancicnt 
original lost,' an alleged ancient non-official copy offered; (3) an alleged ancient 
original lost; an alleged official record-copy oft'ered, though not made in pur
suance of law; (4) an ancient original produccd; the official record, not made ,ill 
IJllr$llance of law, offered in corroboration. 

(1) Where the alleged ancient original is lost, and proof of its contents 
(including the purporting signatures) is offered to be made by one \"ho, ha\"
ing seen it before its loss, recollects 1'fs c01lieni.y or look a copy. the difficulty 
in assuming genuineness is that the third element, of unsuspicious appearanee 
(ante, § 2140), can never be furnished, since the original is laeking; perhaps 
also the second, that of natural custody (ante, § 2139), will usuall~' also be 
lacking, It ma~' be said to be doubtful, therefore, whether a COllrt would 
consider the rule as satisfied.2 

§ 2143. 11882, Dotson t'. Moss, 58 Tex. 262, 47 N. E. 1027 ("an office copy of an 
152, 154 (I?xcluding a land-offiee copy of an ancient [hmiullyj recorded deed" iSlidmissible). 
old grant there belonging), Distinguish the 2 Can. 1841, Doe v. Stiles. 1 Kerr N. Br. 
odd rule of the follo\\;ng cuse, which is appar· 338, 346 (doubted whether the presumption 
ently designed merely to exempt from account. applies unless the document itself is produced) : 
ing for the original under the peculiar New U. S. 1853, Bryan v. Walton, 14 Ga. 185, ISS. 
England rule (a lite, § 1224): IS()7, New York. 195 (lost will dated 1812, offered by testimony 
N. H. & H. R. U. Co. v. Benedict, 169 Mass. to contents; an objection that" it must itself 
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Nevertheless, this of course is not because of the general rule (ante, § 1192) 
requiring an original's production (for that rule excuses production of a lost 
original), but only because an important circumstance (namely, unsuspicious 
appearance) evidencing genuineness cannot be furnished. The lack of it might 
perhaps be dispensed with, by reason of necessity; but at an;\" rate, if in place 
of this circumstance some other confirming circumstance can be furnished, 
it would seem that the absence of the original need be no fatal defect. Such 
a circumstance seems to be presented in the following two situations. 

(2) Where the alleged ancient original is lost, and an ancient purporting 
copy is offered, made by a private hand, and the purporting maker being un
known or deceased, it seems to have been long accepted that this suffices, 
and that the copy may be received under the ancient-document rule: 3 

1726, Chief Baron GILBERT, Evidence, 97: "Where the possession has gone along with 
any deed for many years, there a very old copy of the deed may be given in evidence, 
with proof also that the original is lost; and that is according to the MIle of the civil law, 
'si vetustate temporis et ju<iif'iaria eognitione sint roboratre'; for possession could not be 
supposed to go along in the same manner unless there had been originally such a deed and 
so executed as the copy mentions." 

be present to establish its presumed proper Prius, 254 (like Gilbert, as quoted in the text) ; 
execution and probate," sustained on the 1810, Dullen v. Michel, 4 Dow 297, 321, 333 
authority of Jones D. Morgan, infra, note 4, and (transcriptions in ancient abbey-books oC 
also because the copy ought to bc established instruments affecting land, admitted, the 
by a special proceeding to establish lost docu- originals being lost; Lord Redesdale: "Thi~ 
ments); 1904, Carter t'. Wood, 103 Va. 68, appears)o he the best evidence" aft~r the orig-
48 S. E. 553 (a county-court entry of a deed in insls"; L. C. Eldon: "The entry appears to 
1859, and a copy of the deed made in IS6{}--72 be a transcript of the original instrument, 
by one who knew nothing of its gcnuincness, and within the scope and principle oC all tho 
excluded); 1!l07. Dickinson D. Smith, la4 authorities ought to be received as evidence"): 
Wis. 6, 114 X. W. 133 (an ancient copy of a Can. 1858, Songster t'. Payzant, 3 N. Sc. 408 
recorded map, the copy coming from the (certain copies of plans, acted on, held ad-
register's custody, und generally reputed as missihle on proof of loss oC the original); 
correct, admitted). U. S. 1914, Prince v. Prince, 18S Ala. 559, 

Of course where the witnes.~ to contents is 66 So. 27 (acknowledgment not presumed: see 
!lIsa competent to Derify the los! Bignatures and the comment on this case post, § 2520); 1917, 
docs so, this furnishes ample proof of the ordi- Daber v. Daber, 121 Va. 740, 948. E. 209 (coun-
nary sort to execution, and the copy can be scI's copy of a contract now lost, the copy being 
used independent of the deed's antiquity: filed in a lawsuit of 1878, and the original's ex-
1874, Shaw v. Pershing, 57 Mo. 416, 421 istence being otherwise evidenced, admitted). 
(examined copy allowed, the witnesses' hand- Contra: 1901, Hamilton v. Smith, 74 Conn. 
writing being proved); 1835, Winn D. Patter- 37·1, 50 At!. 884 (map by one H., dated 1886, 
son, 9 Pet. 663, 675 (old power of attorney, copied in 1891, and destroyed in 1892; the 
now lost, proved by a witness who had seen the copy held not admissible under the rule of 
signature; record of it admitted). ancient documents). 

3 Accord: Eng. 1705, Anon., 6 Mod. 225 This result might be ~ustified on the folIow-
(" All the Court held that the counterpart of an ing grounds: The purporting copy, being 
ancient deed which might be lost was good ancient, may be presumed genuine, i. e. to be a 
evidence with other circumstances, but not correct copy oC a once existing 'original: 
of itself without other circumstances," except since, then, the ancient correct copy has been 
for a deed accompanying a fine) ; 1726, Gilbert, treated and acted upon precisely as the original 
Evidence, 22 (" Where a record is lost, •. , would have been, it should havc the benefit 
the copy must be admitted without IIwearing oC the rule which would have applied to the 
any examination concerning it; since there is original; the elements of unsuspicious appear-
nothing with which the copy can be compared, ancc and the like, being duly supplied. 
and therefore it must be presumed true with- Compare here the general doctrine excluding 
out examination. But ••. they must be ordinary hearsay copiea (ante, § 1281); Rnd the 
• vetustate tcmporis judiciaria cognitione ro- doctrine admitting recitals in an ancient deed oC 
borata' ") ; 1867, Duller. Trials at Nisi the contents of a prior deed (ante, § 1573). 
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(3) Where the alleged ancient original is lost (or otherwise unavailable), 
and a purporting official record is offered, made more than thirty years before, 
and certifying the deed's contents and execution, but inadmissible as an offi
cial record (ante, §§ 1648-1649), because not made in accordance with statu
tory provisions, may not this ancient record-copy serve as sufficient evidence 
of genuineness? It is apparent that the case is not only as strong as the 
preceding one, but is stronger in two respects, namely, the defects of the 
record are in a measure technical only and it still is entitled to some con
sideration as an official statement, and the long publicity of it has given 
ample opportunity for correction and opposition if an~" just ground existed for 
doubting the original's authenticity. Accordingly, there has been a general 
disposition, on one ground or another, to accept such an ancient record, 
though otherwise inadmissible, as sufficient, after the lapse or time: 

1726, Chief Baron GILRERT, Evidence, 99 (after stating that an unauthorized enrolment 
or 'inspe.ximus' is in general not receivable): .. But the 'inspeximus' on an ancient deed 
may be given in e,,;dence, though the deed needs no inrolment; for an ancient deed may 
be easily supposed to be worn out or lost, and the offering the 'inspeximus' in evidence 
induces no suspicion that the deed is doubtful, for it hath a sanction from antiquity, and 
if it had been ill executed, it must be supposed to be detected when it was newly made." 

1850, EAsnrA!'J, J., in Gibson Y. Poor, 2 N. H. 440, 447 (holding admissible a copy of an 
ancient official survey): "Ancient plans must at some time become worn out by age and 
use, and the necessity of the case seems to require that their place be supplied by copies. 
After these copies have been kept among the records, and used by the inhabitants a 
sufficient number of years to raise the ordinary presumption of genuinenesS, can the:' 
not be used as substitutes for the originals, ,,;thout resorting to proof of being true tran
scripts, if the originals cannot be found or have become defaced and unintelligible by use~ 
If the originals should be lost, there would be no doubt of the competency of the copic5 
as secondary e\;dence; and the reason would to be quite as COgeD'. for the admission 
of copies after the originals had become defaced by age and use." 

1883, STAYTO!'J, J., in Holmes v. Coryell, 58 Tex. 680, 688 (admitting a copy of a deed
record of 1843, the record not being usable as an official registry under tJle terms of the 
statute): "The fact that it was recorded raises a presumption that it was delivered. The 
record made in 1843 evidences \\;th more certainty than the original dced would if pro
duced that the deed was more than thirty years old; for skilful indeed would be the spoli
ation of a record book which could not be detected. It comes free from suspicion upon 
any just ground, ,,;th strong facts corroborative of its genuineness. • . . [After n~ting 
in detail the facts of payment of taxes, etc., as corroborating,] the certified copy of the 
deed, coming surrounded with such facts, was properly admitted in evidence, for under 
the common-law rules of evidence the deed would prove itself." 

This conclusion has been usually accepted} The rulings to the contrar;, 
seem rarely, if ever, to have gone upon any supposition that the ancient-

• ENGLAND: 1675, Green v. Proude, 1 Mod. and seal of that Court is not the proper evi-
117 (an exemplification of a recovery being dence to prove the authenticity of a will by 
offered, the original being ancient and burned copy"; hut admitted as the best e~idence). 
in the wars, no proof of authentirity was re- CANAD.': 1818, Doe~. Turnbull, 5 U. C. Q. B. 
quired); 1773. Ludlam's Will, Lofft 362 (~ill 129. 131 (a "memorial," or recorded-copy, of 
of land of an ancestor of the previous century, a lost ancient deed, admitted; the acknowl
now lost, and offered by copy of the spiritual edgment for record suffices I1S against the 
Court's record, objected to because "the hand party acknowledging, without other proof of 
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document rule was in itself impossible to apply to a copy, but rather upon 
the lack of confirming circumstances in the case in hand. Moreover, the 

execution; but this limitation, as to using Ky., 100 S. W. 275 (record of 185,3 of 
it against the party only, is unsound,lIS may be unlawfully recorded power of attorney, not 
seen ante, § 1650). admitted; "this rule has never I!l been 

UNITED STATES: Fci1erol: 1826, Stokes 11. applied to a COpy"); Louisiana: 1856, Boykin 
Dawe.~, 4 Mason 268, Story, J. (office copy of I). Wright, 11 La. An. 531, 533 (ancient record-
deed recorded in 1765, admitted without other copy of a lost deed, apparently not legally 
proof of execution); 1889, Bacder 11. Jennings, registered, admitted); Moine: 1908,McCleery 
40 Fed. 1!J!l (old unauthorized record, ad- I). Le\\;s, 104 Me. 33, 70 Atl. 540 (here the 
mitted); 18!l2, Van Gunden v. V. C. & 1. Co., record-copy was over 50 years old, and was 
3 C. C. A. 294, 52 Fed. 838, 8 U. S. App. 22!l, regular, but under the Maine rule (ante, § 1225), 
251 (certified copy of old record of deed, re- could not be used because the offeror was the 
corded too late and in the wrong county, grantee in the deed; excluded, but erroneously, 
receh'ed ill corroboration of other evidence) ; on the ground that the original was not shown 
l!lll, Northrup t>. Columbian Lumber Co., to have been executed; yet that is precisely 
5th C. C. A., 186 Fed. no, n4 (certified copy the fact which the present doctrine purports 
of a deed to Gcorgin land irregularly recorded to facilitate; moreover, the learned Court 
in South Carolina in 1868, admitted the seems to have forgot that the grantee-rule 
original being lost); Alabama: 1844, Beall t>. (§ 1226, ante) is aimed merely to account for 
Deering, 7 Ala. 124, 127 (unlawfully recorded the original, and that, if the original is duly 
old deed, lost; record held, on the facts, to be accounted for, a regular record-copy is ad-
sufficient evidence of deed's existence to go to missible in Maine to prove execution, on the 
the jury); 1866, White I). Hutchings, 40 Aln. principle of § 1651; the ruling produces an 
253, 257 (record more than 20 years old in the insurmountable impossibility of proof where 
proper office, but not showing due probate, ad- none need ever exist, nor was meant to, by 
missible on the presumption that execution was any rule of law); Michiuan: 1906, Murphy n. 
legally proved for record, if the original is Cady, 145 Mich. aa, lU8 N. W. 4!l3 (bill for 
lost; no possession need he shown); IS)';5, a('counting for pension moneys; exemplified 
England n. Hatch, 80 Ala. 247, 24!l (preceding copies of pension vouchers of about 187.3, 
principle affirmed; but here a record less than admitted under U. S. Rev. St. § 882, quoted 
20 years old was excluded); lSSR, Allison v. antc, § 1680, held to admit the originals 
Little, 85 Ala. 512, 5IG, 5 So. 221 (principle purporting to be signed by the party charged, 
affirmed) ; A rka lisa .• : 1856, Trammell~. without proof of the signatures on the latter; 
Thurmond, 17 Ark. :!03, 219 (certified copy it is difficult to Bee why the exemplified copy 
of an old unauthorized record of deed; tho was not sufficient, on the principle of § 1680, 
original deed was lost: though such a record ante, without the aid of the ancient-document 
might with corroborating circumstances have rule); .Il,' ew Ilmnpshire: 1850, Gibson 11. Poor, 
been used "as a link in a chain," it was here 21 ~. H. 440, 447 (quoted supra); Ohio: 1827, 
excluded, such circumstances being lacking); Allen v. Parish, 3 Oh. 107, 112 (old unauthor-
1904, Arbuckle v. Matthews, 73 Ark. 27, 83 izcd notarial copy of lost dead, admitted, 
S. W. 326 (certified cOJlY of official record, "aftcr a sufficient foundation had been laid 
made in IS85, of a purporting original land- from which to infer its existence "); 1847, 
patent certifirate of 1860 not entitled to Webster v. Harris, 10 Oh. 4!lO, 4!l9 (certified 
record, excluded; preceding case not cited); copy of a record of 1805, of a deed purporting 
Gcoruia: 1853, Jon('s v. Morglln, 1,3 Gil. 515, to be of 1804, admitted on the facts; good 
523 (defectivc record in 1827 of a deed dated opinion by Birchard, .C. J.); South Carolina: 
1820: insufficient on the faets, chiefly because 1905, Lancaster I'. Lee, 71 S. C. 280, 51 S. E. 
the old deed ('ould not be assumed to exist until 13!l (deed of IS6·1, not legally recorded, and 
1827, less than 30 years before); 1885, Patter- now lost: the record, sworn to by the trans-
son v. Collier, 75 Ga. 41 n, 426 (old record, if crihing clerk on the stand, Wl18 admitted to 
not usable as statutory evidence of execution of prove contents and apparently execution also) : 
the lost original, because of affidavit of forgery, Telmessce: l!lIG, Fielder v. Pemberton, 136 
is not usable as an ancient copy to prove Tenn. 4·to, IS!l S. W. 873, semble; Teza..i: 
execution); 1!l04. Bentley v. McCall, 119 Ga. 1883, Holmes v. Coryell, 58 Tex. 680, 688 
530, 46 S. E. 645 (a cprtified copy of the record, (quoted supra; old record-copy admitted); 
insufficient here under § 1651, (,info!:: the record- 1883, Belcher v. Folt, 60 Tex. 527, 530 (similar; 
book itself lost, and the record purporting to be but only \\;th strong corroborative e\;dence) ; 
of a deed of 1846; these facts were held in- 1887, Brown ~. Simpson, 67 Tex. 225, 231, 2 
sufficient to nuthenticate); Illinois: 1903, S. W. 644 (similar; prO\'idcd the recording is 
Bradley ~. Lightcap, 201 Ill. 511, 66 ~. E. shown to have been ancient): 1887, Shifflet v. 
5-16 (certified copy of adeed, recorded morethnn Morelle, 68 Tex. 382, ,38S. 3!lO, 4 S. W. 843 
thirty years, but not duly acknowledged, ad- (bond for title; unauthorized record-copy of 
mitted>; Kentucky: 1907, BaU I). Loughridge, 1837, excluded; "it stands like any other 
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fact of possession of the land, as a confirming circumstance, seems often to be 
here insisted upon, irrespective of its general requirement (ante, § 2141). It 
may be added that the analogies of the presumption of regularity ill offi
cial transactions (post, § 2534), as well as of the presumption of a lost grant 
(post, § 2522), may be traced in some of the rulings. In a few jurisdictions 
the problem has been soh'ed by statutes, applicable to specific kinds of deeds 
and defining various shorter periods of antiquity.s 

unauthorized copy"; yet .. if the clerk had 
been living and had made the record, he could 
have testified to it 00; preceding cases not cited 
Bnd ancient-doeument rule not considered); 
18!lO, Hill v. Taylor, 77 Tex. 2!l5, 299, 14 S. W. 
366 (unauthorized record-copy of 1842, the 
original deed being lost; excluded because the 
original was not sufficiently shown to be lost; 
preceding cas!'s not cited); VeTln(>nt: 1859. 
Townsend r. Downer, 32 Vt. 18:!, :!l1 (old 
record-eopy of a deed, the record not being 
lawful and.itherefore not sufficing' per se'; 
possession, together with this recorded copy, 
sufficient). 

It must be remembered that. although what 
is actually offered is a copy recently taken from 
the recordset this COpy merely proves the record 
(allte, § 1655), so that the real question is, after 
all. whether thc record is sufficient evidence. 

Ii Some of these statutes seem equally to 
sanction the use of the record when the original 
is produced, thus covering also the case of the 
next paragraph of the text above; comparison 
8hould also be made with the respective record
ing-statutes (ante, §§ 1225, 1(51) : 

CAXADA: O'it. Rev. St. 1914, c. 122, § 2 
(contracts for sale of land; grantor's recorded 
memorial twenty years old, admissible; 
quoted antc, § 1225); 1877. R. v. Guthrie, 41 
U. C. Q. B. 148 (memorial over thirty years old, 
executed by the grantor, held admissible); 
1881. Allan ~. l\lcTavish. 28 Grant U. C. 539, 
548, 8 Onto App. 440, 444 (mortgage more than 
twenty years old, presumed genuine under 
the statute); 1883, Van Velsor V. Hughson, 9 
Onto App. 390. 397 (men •. )rial over sixty yt'ars 
old, but executed by the Ilrantee, lind without 
proper possession, not admitted; Gough l1. 

MeBride appro"ed); 1884, l\iulholland l1. 

Harman. 6 Onto 546, 561 (memorial by the 
grantee, not admitted where possession had 
not followed the deed); 1888. McDonald ". 
McDougall, 16 Onto 401 (memorial of a will, 
twenty years old, cxeruted by a devisee, with 
consistent possession, held sufficient). 

UNITED STATES: Alabama: Code 1907, 
§ 3382 (defecth'ely acknowledged and recorded 
instrument being 20 years of rerord in the 
proper court of record; duly certified tran
script is admissible); St. 1911, Xo. 191, p. 192, 
Apr. 4, § 2 {certified eopy of defectively exe
cuted conveyance of State lands, prior to 
Feb. 12, 1879. and recorded for 20 years in 
the probate court, admissible}; 

Colorado: Compo L. 1921. § 4906 (deeds. etc .. 
affecting real estate, defectively recorded for a 
period of 20 years, or certified copies, nre admis
sible "\\;thou: additiollal proof of the exe(,u
tion 00) ; 
Florida: Re\,. G. S. 19l!l, § 3250 (certified 
copy of a lost or destroyed deed defectively 
recorded for twenty years, admissible in pro
ceedings to rc-<)stabli:;h); 1 !l07, Campbell ". 
Skinner, 53 Fla. 632, 43 So. 874 (statute held 
constitutional) ; 
Georgia: In this State the rule about proving 
execution when an affidavit of foroCT1J is filed by 
the opponent (post, § 2146) should be consulted; 
Indiana: Burns' Ann. St.. 1914, § 3988 (a cer
tified record-copy of c('rtain deeds executed 
more than twenty years before the date of this 
act and recorde(l in the wrong county. is 
receivable) ; 
111 ;ssouri: Here a series of statutes must be 
collated in order to ascertain the law: Re,·. St. 
1919. § 5363 (II deed duly IIcknowled~ed or 
proved and recorded according to the law thon 
in forre, "though not dedared by such law 
to be (,,-idence," shall be received if appearin~ 
to havc been duly recorded \\;thin one year 
aftpr date and more than twenty years hefom 
the tilll!! of offering); § 5364 (such a recorded 
deed. though .. not recorded within one year 
after date nor twenty years before it is offered. 
may be read in evidence upon proof of such 
facts and circumstances as, together ,,;th the 
certificate of acknowledgment or proof. shall 
satisfy the Court that the person who executed 
the instrument i~ the person therein nllmed as 
grantor"); § 5365 (when the original of such 
a deed" has been lost or destroyed, or is not in 
the power of the party who 'I\;shes to usc it." 
a certified copy of the record and certificate 
is admissible); § 5369 (certified copy of a 
record, mllde one yenr before this law's taking 
effect. of a deed, will, etc., not duly acknowl
edged or proved, to be aclmissible only when 
the execution of the original is proved. "ex
cept where such record shall have been made 
thirty years or more prior to the time of offering 
it in evidence"); § 5373 (when in a county 
recorder's office the record exists of a wtiting 
affecting realty, and the interest was claimed 
or enjoyed under the "Titing for ten consecu
tive yellrs, the writing, .. :Ind a certified copy 
thereof. and of the time of its record, shall be 
• prima facie' e\-iclence of the e!:ccution of such 
writing," provided the record was mado ten 
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(4) When the original is produced, and also an official record of it, made 
more than thirty years before, but inadmissible of itself as an official record 

years before the offering in e\-idenee); § 5398 officer, shall, when the Court shall be satisfied 
(an instrument purporting to conveyor affect of its genuineness, be ordered to be recorded," 
land, "executed and acknowledged in conform- and be admissible) ; . 
ity with the provisions of any law in force" at Pennllll/ronia: St. 1851, Apr. IS, § 10, etc., 
the time in this State, Louisiana, or Missouri, Dig. 1920, U 8753, 8754 (deeds of lands v;:ithin 
and duly recorded for more than thirty yeurs the State, purporting to be executed, etc., but 
before March 28, 1874, is admissible "without not as required by law, and recorded; record 
further proof of the execution thereof ") : receivable if recorded for thirty years before 
§ 5399 (on proof that the original is lost or not the act's dllte and accompanied by posses.~jon) ; 
within the party's power, a certified copy is Philippine Island:s: Civ. C. § 1221 (like P. R. 
admissible); 1842, Moss ~. Anderson, 7 Mo. Rev. St. &: C. § 4295) : 
337,341 (cert.ified copy of record of lost original, Poria Rico: Rev. St. &: C. l!)l1, ~ 4295 (where 
defectively recorded thirty-three years before, the original instrument and record are loat, 
admitted under statute); 1872, Briggs". copies 30 years old lire c\-idence on certuin 
Henderson, 49 Mo. 531, 534 (record-copy of conditions; quoted in full, ante, § 1225): 
deed more than thirty years old, not being Tennessee: Shannon's Code 1916, § 3761 
admissible as a lawfully recorded copy; the (" Whenever a deed has been registered 
age, record, and other circumetanct.'S, together twenty yearn or morc, the same shall be pre-
with the death of the parties and ·witnesses, sumed to have been upon lawful authority") ; 
held sufficient); 1878, Smith ". Madison, 67 § 3762 (" Where a deed has been registererl 
Mo. 694 (by statute a certified copy of a deed more than 30 years, but the register has failed 
recorded thirty years is receivable, whether to register the name of the grantor or bar-
defectively acknowledged or not); 1880, gainor," the name shall be presumed to have 
Crispen v. Uannavon, 72 1\10. 548, 552 (same; been subscribed, etc.); § 3763 (provisions for 
but the original must be shown lost or de- presuming genuine instruments authorize:d 
stroyed): 1898, Rigney". Plaster, C. C. A. to be registered and in fact registered before 
-', 88 Fed. GSS (applying R. S. § 4865, now 1839, though defective in specified details); 
§ 3U9, to a d"'!G corresponding to R. S. 1899, Perry v. Clift, Tenn. Ch. ',54 S. W. 
§ 4859, now § 5363, i. c. acknowlcdgro under a 121 (statute applied) ; 
repealed law); 1899, Plaster ". Rigney, 38 Texas: Re\'. Ch·. St. lillI, § 3700, an instru-
C. C. A. 25, 97 Fed. 12 (Mo. Rev. St. § 4865, ment lacking in due acknowledgment or proof 
now § 5369, admit!! a!certificd copy of a deed but recorded for 10 years or more, or a rertified 
proved properly when taken but not when copy if the original is lost or not procurable, 
recorded) ; is admissible" without the necessity of proving 
New Jersey: Compo St. 1910, Conveyances, its execution "): in this State consult the rule 
§ 57 (deeds recorded more than ten years (post, § 2146) about proving an issue of forgery; 
after date of acknowledgment, and certain Virainia: St. 1912, e. 235. p. 524 (deeds, etc., 
ancient deeds; a certified copy may be used recorded before 1865 and made under a statute 
if the original "has beon destroyed, lost, or or decree providing for conveyance; if the 
taken out of the office" of the proper clerk) : proceedings under which it was made are 
§ 64 (decds defectively acknowledged, if "Iost or destroyed or cannot be produced," 
recorded more than six years, may be received the deed or a certified copy of the record shall 
in evidence, either by original or by certified be evidence of the authority, due compliance, 
copy, without other proof, if "corroborated by ctc.): St. 1914, C. 100, p. 186 (repealing the 
evidence of corresponding enjoyment or other foregoing); 1917, Virginia & W. V. Coal Co. 
equivalent. or explanlltory proof"); § 68 (cer- v. Charlc.s, D. C. W. D. Va., 251 Fed. 83, 123 
tilied copy of record of exemplified copy of dood (Va. St. 1912, Mar. 13, providing a presurop-
recorded out of the State in t.he U. S. more than tion of due execution for certified copics of 
twenty years, admissible though defectively ancient official deeds recorded before 1865, 
acknowledged) ; whose record is lost, was repealed by St. 
New Mexico: 1915, Union Land &: G. Co.~. 1914, Mar. 14, being an impolitic and Ganger-
Arce, 21 N. M. 115, 152 Pac. 1143 (certified OU5 rule, tending to I\nsettle thousands of 
COpy of an unacknowledged deed recorded in titles. and the rule for trials after 1914 applied 
1877, IIdmitted, the origiulIl being lost; citing equally to claims acquired in the period 1912-
the above text with approval) ; 1914 while St. 1912 was in effect): St. 1922, 
Nelo York: Cons. L. 1909, Real Property § 306 Mar. 24, c. 391 (Commonwealth grants 
(valid:-.tes acknowledgments of deeds recorded recorded but lacking the governor's signature; 
!::..r 30 years) ; Code § 417 amended, in unspecified details) ; 
North Carolina: Con. St. 1919, § 1776 (will Wea! Virainia: St. 1901, <:. 76, p. 291, § 2 
proved and ordered recorded, but "destroyed Code 1914, § 4944 (certain judicial deeds re-
during the war between the States" before corded for 10 years or more, presumed to be 
record; a copy, "though not certified by any made on due authority): 
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of execution because it was not made in accordance \\ith statutory provisions 
(allte, § 1648), the record may nevertheless be treated as a confirming cir
cumstance in lieu of possession of the land.s 

§ 2144. Authority to Execute. Whether the circumstances of age, cus
tody, and the like will suffice as evidence not only of genuineness of execu
tion by the person purporting to execute, but also, when he purports to act 
only as agent for another, of the existence of due authority to e.recllie gh'en by 
that other, has been a matter of some difference of judieial opinion. The 
general consensus is that a mere authority as agent or attorney will be thus 
assumed to haye existed.1 Any other result would practically nullify the 
utility of the whole doctrine in its application to such instruments, since 
the same lapse of time that has removed the e\'idence of execution will equally 
have removed (in the usual case) the evidence of authority to execute.2 

But when the missing element is anything beyond an agent's authority 
there is in some Courts a hesitation; it may be said that th~y distinguish, in 
effect, between a matter of mere authority and a matter of title in the estate.3 

Wisc01l8in: Stats. 1919, §§ 2216 a, 2216 b under which it purports to be made); 1874. 
(c:ertain specified documents, otherwise de- Johnson v. Shaw, 41 Tex. 428, 436 (power 
fectively acknowledged, etc., to be admissible rl'cited in a deed, presumed on the facts); 
if recorded for twenty years, and to be provable 1878, Johnson v. Timmons, 50 Tex. 521, 534 
by the record or 11 certified copy); 1897, Gratz (" in most cnses," the power's execution wiIl be 
v. Land & R. I. Co., 27 C. C. A. 305, 82 Fed. presumed); 1862, Storey v. FIllnllglln, 57 
381 (Wisconsin statute Ilpplied to a bill to quiet Tex. 649, 654 (power's execution presumed) ; 
an Ilction begun hefore its enactment). 1890, O'Donnell v. John~, 76 Tex. 362, 364, 

6 A few cases of this sort hllve been collected 13 S. W. 376 (power of attorney presumed on 
under § 2141, ante; the statutes arc in note 5, the facts). Contra: 1866, Jones v. Ml'l\Iul\en, 
supra. 25 U. C. Q. B. 542 (ancient deed purporting to 

§ SUf., 1 1882, Hogllnsl). Carruth, 19 Fill. 84 be executed under a power of attorney, held 
(ancient deed of '834; the signllturc of one not to prove the power). 
pllrty being in thc handwriting of a witness Compare the use of rec'..rols in ancient deed .• ,to 
not interested, and the party not being able prove the contents of a prior deed, ante, § 1573. 
to writc, Ilnd .. there is neither charge nor e\;- 2 Consequently, when the document of au
t\l'nce of fraud," the authority of the signer thority has in fllct survived, it must be proved: 
to sign by direction of the pnrty was pre- 1912, Butterfield v. Miller, C. C. A., 195 Fed. 
Humed); 1899, Reuter 11. Stuclcart, 181 Ill. 529, 200, 208 {reeitnI in an Ilncient deed of a power 
54 N. E. 1014 (existence of a power of attorney of attorney, held not sufficient, when the power 
will be presumed; distinguishing the case is matter of record, without producing the 
infra of an administrator's power of sale); original or a copy or accounting for failure to 
Minn. Gen. St. 1913, § 7372 (deed of executor, produce); 1826, Tolman v. Emerson, 4 Pick. 
etc., recorded more than 6 years, the probate Mass. 160, 162 (11 du~d executed by a legisla-
court records being destroyed; authority pre- tive committee under 11 power in 1744; the 
Burned); 1812, Doe v. Phelps, 9 Johns. N. Y. power being of record, the deed was not 
169, 171 (a power of attorney "will be equ!\Uy admitted ",;thout it). 
embraced hy the presumption"); 1813, Doc v. 3 England: 1897, Airey v. Stapleton, 1 Ch. 
CllmpbeU, 10 Johns. N. Y. 475, 477 (same); 164 (Iluthority IlS attorney to exercise a spe-
1833, Robinson 11. Craig, 1 Hill S. C. 389 cial power of Ilppointment, not presumed); 
(" Antiquity and other drcumstancps dis- United Slalea: 1872. Fell v. Young, 63 Ill. 106, 
pensc with the necessity of Ilny proof by wit- 109 (an ancient deed still requires e\;dence of 
nesscs, of handwriting, when the deed purports power to convey of an administrator milking 
to be executed by the grantor personally, and it); 1908, Koch to. Streuter, 232 III. 594, 83 
there seems to bc no good reason why they N. E. 1072 (deed of Stllte public land tl'lstccsl 
should not have the sllme effect when it pur- State title from the United States, not pre
ports to be executed by attorney; the proof of Burned); 1826, Innman to. Jackson, 4 Greenl. 
the power would be only one of the facts to Me. 237, 253 (ccrtnin Ilsscssors' deeds, under a 
make out a due execution"); 1856, Watrous special mode of divesting a proprietor of his 
I). McGrew, 16 T!!x. 506, 513 (the rule covers property; statutoTY directions not presumed 
.. in most cases" the Iluthenticlltion of a power to have been followed); 1856, Osborne v. 
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Nevertheless, the other Courts seem to set no definite limits, and to be liberal 
in assuming all the elements necessary to authenticate and to constitute a 
due execution.4 

§ 2145. Kjnds of Documents covered by the Rule. The probative value of 
the circumstances of age, custody, and the like, as evidence of genuineness, 
exists equally for all sorts of documents, as does also thc necessity for being 
satisfied with such evidence (ante, § 2137). For grants of land, the additional 
circumstancc of posscssion of the land may be required (ante, § 2141). Apart 
from that requirement, howe\'cr, it is universally conceded that the rule 
applies alike to all sorts of documents whatcver, in particular, to wills,l 
as well as to letters, records, contracts, maps, certificates, and whatever other 
writings may need authentication.2 

Tunis. 25 N. J. L. 633, 663 (deed of comn.:s- N. II. 1852, Adams v. Stanyan, 24 N. H. 405, 
sioners of loan office; due statutory adver- 416 (the due holding of a corporation meeting 
tisement, etc., not presumed unless possession whose minutes wllre offered in an ancient book 
"or other collatcral prooC" appears); 18i3, oC records); 1858, Little r. Downing, 3i N. H. 
State v. Jersey City, 36 ~. J. L. 188, 195 (same) ; 355,365 (corporation record; the due holding oC 
1915, Carmichael v. Reed, i6 W. Va. 672, 86 themceting); Wis. 190i,Dickinsonv.Smith,134 
S. E. 662 (Code HIl3, c. 132, § 4944, B:I to deeds Wis. 6,114 N. W. 133 (plat and survey certificate, 
recorded for 10 years, held not applicable). more than 30 years old, held sufficicnt evidence 

4 ESG. 1808, Doc v. Thynnll, 10 East 206, of necessary authorit;, Crom the city councH). 
210 (books alleged to be those of rent-collect- For instances of old documents used as con-
ing a~ents; to show the character of the author taining statements aoainst irl/erest (receipt o( 
as coIlector, other similar books, duly authen- money, etc.), under nn exception to the Hear-
ticnted, held not sufficient, but the internal say rule, Bee ante, § 1472. 
evidence of the bookH held sufficient to con- § 2145. 1 Eno. 1803, J\1'Kenire v. Fraser, 9 
sider); CAS. 1866, Monk v. Farlinger, 17 Ves. Jr. 5 (cited ante, § 2138); 1817, RanclifTe 
U. C. C. P. 41, 51 (regularity oC certificate v. Parkyns, 6 Dow 149, 202 (quoted an/.e,. 
of marricd womnn's acknowledgment, pre- § 2141); 1826, Doc 1'. Pnssingham, 2 C. &: P. 
sumed); U. S. Fed. 1913, Wilson v. Snow, 228 440 (quoted ante, § 2141); 1826, Doc v. 
U. S. 21 i, 33 Sup. 487 (a will was prohated in Deakin, 3 C. &: P. 402; 182i, Holton v. Lloyd, 
1858, but there WIlS no record of the executrix 1 MoIl. 30, 32; Can. 1898, Roman Catholic 
having qUidified; a deed was made in 1865, Episcopal Co. v. Murphy, 8 NewC. (Morris &: 
iJy a grnntor as the executri:t under n power to Browning) 96; U. S. 191i, Jarboc'H Appeal, 91 
this \\;Il; held, that the Caet of the grllntor's Conn. 265, 99 At!. 563; 1852, Jordan v. 
Iluthority to sell us executrix was sufficiently Cllmeron, 12 Ga. 267, 269; 1803, Jackson v. 
Ilvidenced by the deed's recital of such author- Laroway, 3 Johns. Cas. N. Y. 283, 286; 1808, 
Hy, nnd by the circumstance of possession Cor Jackson v. BIanshan, 3 Johns. N. Y. 292, 295; 
40 years under the deed; the opinion docs not 1814,!Shaller v. Brand, 6 Binn. Pa. 435, 439, 447: 
carcfuIly distinguish the hearsay exception for 1842, Eubanks v. Harris, 1 Spear S. C. 183, 191; 
deed-recitals and the rule (or authenticating 1843,IGiddings v. Smith,15 Vt. 344, 348, semble; 
!lucient deeds; either of them might suffice Cor and additional'instances cited ante, §§ 2139, 2141. 
the present case; but the opinion cites cases 1 Besides the foIlowing, the cases cited ante, 
from both, \\;thout noting that there arc two; § §'2139, 2141, 2144, exhibit other kinds of docu
it also i~nores the limitations on the deed- ments: 
recital rule, though citing Carver v. Jackson, ESGL.4.ND: 1814, R. v. Netherthong, 2 
ante, § 1573, which established them); 1920, M. & S. 337 (certificate oC pauper settlement) ; 
Smythe v. New Providence, 3d C. C. A., 263 1816, Bertie v. Beaumont, 2 Price 303, 308 
Fed. 481 (town bonds of 1868; registration and (receipt Cor tithe-money); 1821, Wynne 'V. 

other Cacts, presumed); .M e. 1829, Battles v. Tyrwhit t , 4 B. &- Ald. 3i6 (UThe rule is not 
HoIley, 6 Green!. 145 (administrator's author- confineci to deed or wills, but extends to letters 
ity, etc., to make an inventory and srhedule and other written documents coming from the 
of claims, presumed on the Cacts); Mass. 1848, proper custody"; here applied to the books oC 
King v. Little, 1 Cush. 436, 440 (records of .. the a manor-steward): 1831, R. ". Bath\\;ck, 2 B. 
LowerHousatonicPropriety,"admitted\\;thout &: Ad. 639 (papers of ordination, sealed by the 
showing the organization oC that body); 1866, archbishop, admitted under the rule; whether 
Berry". Raddin, 11 All. 5i7, 578 (ancient copies a document sealed by a r '-'''ooration or court 
oC depositions 'in perpetuam memoriaDi '; the would in general not be induded in it, because 
IUltiquity held to presume due taking, etc.); ofthepresllmableextancyoC prooC, undecided); 
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§ 2146. Presumption created; Statutory Denial of Genuineness. (1) That 
this rule about ancient documents is not merely a rule of sufficiency, but also 
a rule oj presumption (ante, § 2135) is often implied in judicial language, and 
has sometimes been distinctly decided.1 There seems no reason against giv
ing it this additional quality, at any rate wherever the requirement of pos
session (ante, § 2241) is exacted. 

(2) In a few jurisdictions, a statute provides that, upon affidavit of the 
opponent denying the genuineness of a deed pleaded, the proponent of the deed 
cannot evidence its execution by a record-copy or cannot raise a presumption 
thereby. The effect of such a statute upon the presumption ordinarily raised 
by the ancient-document rule depends chiefly on the terms of the local statute.2 

1835, Doc ~. Burdett, 4 A. & E. 1, 19 ("any Griffith, 66 Vt. 390, 404, 29 Atl. 376 (ancient 
instrument of that age, whether deed or "ill or field book; kept by a town clerk). 
other instrument, proves itself"); 1840, Doe II. Of course, the doctrine cannot avail to intra
Benyon, 4 P. & Dav. 193, 196, 198 (letters); duce II document which would not be ~alid,even 
1899, Blandy-Jenkins v. Dunrnven, 2 Ch. 121 if genuine: 1904, O'Neal v. Tennessee C. D. & R. 
(agreement in settlement of litigation). Co., 140 Ala. 378, <'7 So. 275 (deed without ac-

CANADA.: 1848, Robinson, C. J., in Doe II. knowledgment or v.itnesses, and purporting to 
Turnbull, 5 U. C. Q. B. 129, 131 ("the prin- be signed by mark; the statute at that time re
ciple ••. is not confined to the deeds them- quiringeither attestation or acknowlcdgmentfor 
selves .•. , but extends to any "'Titten docu- validity of a deed, the document was rejected). 
ments whatever, even to letters "). § 2146. 1 1868, Chamberlain 11. Torrance, 

UNITED STATES: Fed. IS!l9, Smith 11. New 14 Grant Ch. U. C. 181, 182; 1895, Wisdom 
Orleans C. & B. Co., 35 C. C. A. 646, 93 Fed. v. Reeves, 110 Ala. 418, 428, 434, 18 So. 13 
899 (certain ancient Spanish and French (treated as a strict presumption, shifting the 
archives); 1905, McGuire 11. Blount, 19!1 U. S. duty of going forward). 
143, 26 Sup. 1 (Spanish probate proceedings) : or course the presumption cannot be con
Conn. 1896, Enfield 11. Ellington, 67 Conn. 459, elusive, as the Georgia Code declares it (ante, 
34 At!. 818 (lists and books of election found § 2137); this ",rror probably arose from Pro
among the records of n. town, purporting to be fessor Greenleaf's unaccountable lapse in c1assi-
29 years old and upwards, held admissible if fying the rule under that head (Evidcnce, § 21). 
the circumstanccs indicated authcnticity); But distinguish the effect of a statute declaring 
D. C. 1910, Cole 11. Lea, 35 D. C. App. 355 a defective ancient certificate "conclusively" 
(account-books) ; Fla. 1894, Sullh'an 11. presumed to be regular (the theory of these is 
Richardson, 33 Fla. I, 18, 31, 111 (certain old examined ante, § 1345): 1857, Mathewson v. 
Spanish documents admittcd on the facts); Spencer, 4 Sn(>ed Tenn. 383 ("lifter the lapse 
Ill. 1897, Cooney v. Packing Co., 169 Ill. 370, of twenty years, ••. all inquiry upon that 
48 N. E. 406 (abstract of title, in vogue in a. subject [of regularity of probate] is cut off"). 
certain office, and 30 years old, rcceived: 2 The statutes affecting the question h:1\'e 
compare the str..tute ante, § 1705); Mass. 1828, been collected ante, § 1651; for their judicial 
Rust v. B. M. Co., 6 Pick. 158 (records of the interpretation appll-ing them to ancient deeds, 
town of Boston, preserved in the archives); sec the following cascs: Georoia: 1871, Mat-
184!l, Boston v. Weymouth, 4 Cush. 5:~8, 542 thews~. Castleberry, 43 Ga. 346, 351, 525; 
(selectmen's book of accounts with the town, 1877. Hill 11. Nisbet, 58 Ga. 586, 587; 1888, 
found in the town's custody); 1866, Bcrry Parker v. Waycross & F. R. Co .• 81 Ga. 387, 
v. Raddin, 1l All. 577, 578 (ancient copies of 393, 8 S. E. 871; 1898, Albright 1>. Jones, 106 
dcpositions'inperpetunmmemoriam'recorded); Ga. 302, 31 S. E. 761; 1899, McArthur 11. 

Oil. 1887, Bcll ~. Brewster, 44 Oh. St. 690, 694, Morrison, 107 Ga. 796, 34 S. E. 205 (explaining 
10 N. E. 679 (letter and payroll); Pa. 1898. preceding cases); 1904, Bentley v. McCall, 
Smucker v. Penns. R. Co., 188 Pa. 40, 41 At!. 119 Ga. 530, 46 S. E. 645 (cited ante, § 2143, 
457 (old official map in proper custody): n. 4); 1907, Chatman to. Hodnett, 127 Ga. 
R. I. 1893, Almy v. Church, 18 R. I. 182, 26 360, 56 S. E. 439; 1909, Levl'rett r. Tift, 6 Ga. 
Atl. 58 (ancient proprietary and public rec- App. 90, 64 S. E. 317 (explaining McArthur r. 
orels); S. C. 1906, McCreary II. Coggeshall, Morrison); Texa8: 1883, Holmes ~. COryE'\I. 
74 S. C. 42, 53 S. E. 978 (letter found among tho 58 Tex. 680,688; 1921, Emory v. Bailey, 'fex. 
papers of the addressee); 1918, Goings v. , 234 S. W. 660 (title to land; certified copy 
Mitchell, 110 S. C. 380, 96 S. E. 612 (plat made of deed recorded in 1862,admittedassufficiently 
in IS51; Gage, J.: "the plat was of age and evidenced by age, even as against an affidavit 
could speak for itsclf"); Vt. 1893, Aldrich II. raising the issue of forgery). 
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2. Authentication by Contents 

§ 2148. Authentication by Contents; in general. If Doe is the sole per
son who knows the circumstances of a certain event, and if a letter arrives 
purportin!; to be from Doc and ::;tating those circumstances, and the state
ment appears by subsequent developments to be accurate, it would be a sim
ple matter, for the law as well as for common sense, to deem that sufficient 
eddence (ante, § lit) of Doe'::; authorship had been furnished. But as there 
can seldom be a sole person knowing the circumstances of events, and as it 
could seldom be proved (if it were the case) that no other person had the 
knowledge, it is obvious that there are here multiple opportunities for a dif
ferent authorship. :l\Ioreover, the other per::;ons knowing the same facts are 
often per::;ons hostilel~' interested, who thus have a motive for fabrication; 
IIlId, if it were once laid down, as u gcneral rule of law, that the contents of 
a letter might be taken as evidencing its authenticit~·, too many would be 
found to take fraudulent ad\"Untage of this rule. It is true that, in the vast 
lIIajority of tran311ctions in everycla~' life, persons do act upon just such evi
dence of authenticity and no more; and it might be supposed that the law 
/'0111:1 well follow this practice.1 But, in the first place, it is also true that 
frauds are constantly perpetrated in this very manner (as in obtaining goods 
".\' forging the name and letter-heads of reputable merchants); and, sec
()Ildl~·, there is little necessity for relying upon such evidence, in view of the 
ample opportunities of proof afforded by witnesses to handwriting. 

Accordingly, it seems generally conceded that the mere contents of a U'ritten 
l'OI1l III ,mication , purporting to be a particular person's, are of themselves 
not sufficient evidence of genuineness.2 Only in special circumstances, where 
tne contents reveal a knowledge or other trait peculiarly referable to a single 
person, could the contents alone suffice.3 

§ 2148. I 1827. Bentham. Rationale oC Ju
didal Evidence. b. VII. c. III. Bowring's ed., 
vol. VII. p. 179 ("When from un individutLl 
mort> or I(·s.~ knol\'U to me in person or by 
reputation. I receive a letter bearing his 
signature . that id, when I reeei\'e n letter 
with a signature purporting to be that oC a 
persOIl known to me as above, on what 
supposition can duch a letter have emallated 
from any other hund thall his? On no other 
than that oC Corgery, a crime not to be 
presumed, or 80 much 119 suspcrt('d. without 
special ground. in any single instance: much 
less. in a numm-r of uDcolinected instanrcs "). 

2 1895, Frl.emall r. Brewster. 9:1 Ga. &l8. 21 
S. E. 165: also the cited. anI", , 2130. 

I In a few rulings. somefofce has lJe(!Dnllowed 
Cor such evidence: Bnqiand,' 1758. William 
Barnard's Ca~, 19 How. Ht. Tr. 82,' (anony
mous lettE'rs fK'nt to the Duke oC Wellington: 
one oC the most remarkahle alld puzzling cascs 
"II r('cord: quoted in full in the present writl'r·s 

Prinriples oC Judicial ProoC, , 38): 1805. R. 
11. Johnson, 7 East 65 (a puhlisher in M. reo 
eeh'ed an anollymous letter lIotiCying him that 
the writer would scnd to him a paper oC a 
certain description: subsequently such papers. 
in the same hand. came to him by mail, and 
,,'I're published: the qu('stion being whether 
this publication in !'II. \\'119 authorized by tho 
defendant, the correspondence oC the papers 
with the description. and the defendant's 
handwriting's similarit)· to that of the libels. 
and the similarity oC tho handwJiting of the 
libels and the original letter, was held suf
ficient): Unil~d Slatts,' 1896, Thalheim ". 
State, 38 Fla. 169. 20 So. 938 (mere possession 
of a letter, not enough: but here other Cacts, 
such as the lettl'r·s references to acts of his, 
sufficed to authenticate; perhaps, as mE're 
knowledge of contents WIUI involved. the case 
belongs rather under § 260. anlt); 1910. Peoplt> 
P. Adams. 162 ~lich. 371. 127 N. W. 354 (IN
ter3 and telegrams of a seducer. admitt(>u); 
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But where the necessity abo\'c-mentioned does in fact exist, namely, the 
impossibility of obtaining handwriting-testimony, it would seem to follow 
that resort must be had to the evidence from contents, . at any rate, in 
some circumstanees or upon the facts of a particular case. Such an impos
sibility may exist for three sorts of writing, (a) an illiterate's writing by 
amanuensis, (b) a type-written letter, (c) printed matter. 

§ 2149. miterate's Letter; Typewtiting. 1t ought to be conccd~d that, 
where there is no direct testimony to the act of execution or sending by an 
illiterate, the e\'idence to be drawn from the contents should, in some situa
tions, be allowed to suffice to go to the jury: 

1824, No'lT, J., in Singleton v. Bremer, Harp. 201, 200: "The usual method of proving 
an instrument of 'l\Titing, where there is no subscribing "itncss, is by proof of hand
writing. But that could not be expected in this case, as the party cannot write. Even 
if her name had been 8ubscriht..'d to the letters, the difficulty would not have been lessened. 
Some other method must therefore be resortt-d to, and why may not the letters be looked 
into? If they furnish internal e\idence of the source from whence they were derived, I 
can no reason why we may not avail ourselves of that evidence. Thus, for instance, 
if they relate to facts which cannot be known to any other person, it will be presumed 
that they were "Titten by her authority. If they embrace a number of facts which relate 
to her and her situation, and which cannot apply to any other person, each of those facts 
constitutes a link in the chain of cir('umstances which go to strengthen the presumption. 
In ordinary cases such eviden~ will not be allowed, because the "Titing is always pre
sumed to be by the person by whom it purports tG be written, and proof of the hand
"Titing therefore is higher evidence. But in the ('ase the evidence offered was 
the best which the nature of the case could afford. I 

The case of an amanuensis, using a typewriting-maehille, presents a similar 
impossibility, whenever the signature (as sometimes happens) is also type
written or stamped; and it would seem that a similar necessity justifies a 
resort to evidence from contents.2 If there were a serious possibility of abuse, 
this step would not be advisable. But in fact there is also a danger of abuse 
in the opposite direction; for the difficulty of authenticating such a docu-

1915. People ~. Dunbar Contracting Co .• 215 81 Conn. 638. 71 Atl. 908 (illiterate'slettera by 
N. Y. 416. 109 N. E. 554 (typewritten letter, an amanuensis). 
referring to telephone conversation. admitted) ; 2 1906. Sprinkle ~. U. S., C. C. A., 150 Fed. 
1906, International Harv. Co. r. Campbell, 56, 59 (typewritten letter signed with a stamp 
43 Tex. Civ. App. 4Z1, 96 S. W. 93 (letter or stencil, held not sufficiently authenticated 
admitted, on the above principle). on the facts; an example of over-strict ruli!lg) : 

The (ollowingcase has special reasons: 1824, 1900, Re Deep River Nat'l Bank. 73 Conn. 
Truelove D. Burton, 9 Moore 64 (signature of 341,47 At!. 675 (letters typewritten, and signed 
an attorney's agent to a judicial admission by a rubber stamp, held sufficiently proved by 
need not be proved). the person's custom as to authorizing a 

But the marl:8 01 cancellatwn on a will found stenographer to stamp. etc.): 1906, State II. 

in the testator's custody may be presumed Freshwater, 30 Utah 442, 85 Pac. 447 (type-
eenuine: 1906, Wikman's Estate, 148 Cal. 642, wJitten letters, sufficiently e"idenced by con-
84 Pac. 212. tents, etc.; Singleton II. Bremer, supra, 

Compare the citations a.'Ile, S 87 (physical approved) ; 1920, Maynard ~. Bailey. 85 
marks of identity). S 270 ,personal knowledge W. Va. 679, 102 S. E. 480 (typewdtten letter 
as a mark of identitY/, S 2(124 (spelling as a proposing a bribe, admitted as by the plaintiff, 
mark of identity), and the Minnesota statute on evidence of its contents, etc.). 
in • 2596 (pleading denial of execution). Compare also the cases cited ante, U 87. 

UU9. 1 Accord: 1909, Whalen II. Gleeson, 270, 2024. 2148, 2149. 
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ment is sometimes taken advantage of by those who wish to be able to dis
avow their authorship. It is, no doubt, a question of experience, i. e. which 
danger is actually the greater. On the whole it would seem safe to authorize 
the trial Court, in discretion, to allow to go to the jury a typewritten com
munication bearing sufficient indication of authenticity in its contents and 
letterhead. Today, however, in view of the scientific development of the 
study of documents by microscopy and other arts,3 the authorship of type
written documents can often be traced with certainty to the specific machine 
used; so that this mode of authenticatiGn does not then in principle differ 
from that of using the handwriting. 

§ 2150. Printed ; (1) Newspapers. Printed matter in general bears 
upon itself no marks of authorship other than contents. But there is ordi
narily no necessity for resting upon such evidence, since the responsibility for 
printed matter, under the substantive law, usually arises from the act of causing 
publication, not merely of writing, and hence there is usually available as much 
evidence of the act of printing or of handing to a printer as there would be of 
any other act, such as chopping a tree or building a fence. There is therefore 
no judicial sanction for considering the contents alone as sufficient evidence: 

1696, Maule's Trial, Mass., 5 Amer. St. Tr. 85; prosecution of a Quaker at Salem for 
blasphemy; a printed book was introduced; the accused, ar,~uing for himself, said: "You 
must go to the printer for satisfaction, for I am ignorant of any such matter in the book; 
my hand is only to my copy, which is in the hands of the printer in another government, 
and my name iii the printed book does not in law prove the same to be Thomas Maule." 
The jury returned a verdict of Not Guilty. The Court, "after expressing much dissatis
faction at the asked the jury how they could return such a verdict 'with the book 
before them," and was answered by the jury, "The book was not sufficient evidence, for 
Thomas Maule's name was placed there by the pnnter." 

For newspapers and the like, special questions arise. Suppose, for ex
ample, that the publication of a libel is to be proved, and that the libel is 
alleged to have been communicated to J. S. It is simple enough to prove 
that J. S. read a copy of the paper containing the libel; but how shall the 
defendant's publication of that copy be proved? Here the process would be 
to bring home to him the issuance on that day of a certain copy (either by 
the testimony of one who bought at an office proved to be the defendant's 1 or 
by some statutory method); then the identity between that copy and the 
one read by J. S. will suffice as evidence that the two issued from the same 
press, i.e. the defendant's:' 

1846, ALDERSON, B., in Gatlulrcole v. Miall, 15 M. & W. 319, 336: "The question is 
whether there is reasonable e\;dence that this is a copy of the individual paper which has 
been produced and which has been shown to have been published by the defendllnt. . . . 
We must use our own common sense, and remember that, with to newspaper:!, not 
one, but a great variety of copies, are published for general . among the public 

I Osborn::- Questioned Documents (1910), 
The Problem of Proof (1922), passim; and 
eases ci~ ante, f 2024. - -. - -

§ 1150. t This could not be used as the bll'lis 
of the libel. because its pUblication is invited by 
the plaintiff's agent; • volenti non fit injuria.' 
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at large. If you compare an instrument in one or two parts. and find the one is an exact 
('opy of the other. you would have no difficulty in saying it was printed from the same 
materials and from the same type. . .. So I say here with respect to a newspaper. If 
you find it in general corresponds. it is evidence from which the jury IIlay infer that the 
paper is printed from the same type as the paper which is produced. and if so, it is printed 
uy the defendant." 

This is but one of the various questions that arise; 2 their solution depends 
chiefly on the application of ordinary principles of Evidence to the \'ar~'ing 
substantive law.3 

§ 2151. Sallie: (2) Official Printer; Statute-book; Reports of Decisions. 
The intolerable inconvenience of having to prove the genuineness of printed 
matter purporting to be published by the Government has led to a. general 
concession, by judicial decision or by statute, that such purporting publica
tions, at least when in the form of the standard official documents constantly 
issued and referred to, are to be assumed genuine. Two principles, however, 
are in fact usually involved, first, the admissibility of a copy, proved to be 
printed by official authority, as hearsay evidence of the contents of the original. 
and, secondly, the presumption of genuineness of a particular printed docu
ment purporting to be of such official origin. The two questions are seldom sep
arated, either in decisions 1 or in statutes; a sanction of the former principle 
has usually been regarded as carrying with it a sanction of the latter also.2 

2 1922. Saenger Amusement Co. 1>. Murray, St. 1889, § 54 (in libel trials the production of a 
- Miss. ", 91 So. 459 (issue /lS to who was printl!d copy purporting to be published by the 
principal of plaintiff employee in a theatre; defendant shall suffice, on certain conditions); 
newspaper advertisements giving defendant's Bask. Rev. St. 11120, c. 56, • 15 (libel; printlld 
name, not admissible). copy of newspaper to be evidence of publication). 

Distinguish the following: 1902, State 1>. In the United States no similar statutes 
Dixon, 131 N. C. 808, 42 S. E. 9-14 (murdcr; appear to erist, though they arc needed; 
the gun-wadding was a piece of paper from a but the following may be noted: Ala. Code 
printed periodical; a duplicate of the same 19G7, § 5192 (newspapers containing advertise
periodical WI18 admitted to identify the piece, mont of notices "shall be received as evidence 
without other evidence of genuineness). of pUblication"); N. Y. St. 1914, c. 113 

I Statutory facilitation has sometimes been {illegal advertisement; .. the placing of an 
given: advertisement" etc. is evidence that tbe person 

ENGLAND: 1798, St. 38 Goo. III, c. 78, re- named as vender etc. "caused or procured the 
enacted in 6 & 7 Wm. IV, c. 76 (requires a daily SlIme to be 80 placed" etc.); the same purpose 
deposit of a newspaper copy ut the Stamp is generally accomplished by statutory uffidavit ; 
Office, with an affidavit of authenticity, and on/e, § 1710. 
on production of the affidavit and any news- Whether one or another copy of a newspaper 
paper corresponding with this copy, the de- is the original required to be produc~d has been 
fendant's responsibility for its publication elsewhere considered (on/e, §§ 1234, 1237), as 
Ileed be no further proved); 1835,bWatts 1>. also the question of identification Uy contentll 
Fraser, 7 A. & E. 223, 232 (deposit of a copy (ante, II 415, 440). 
of newspaper at the Stump Office 118 required § 2151. 1 In the following case the distinc
by statute is not sufficient evidence tbat others tion was recognized: 1814, R. 11. Forsyth, R. 
of that issue were circulated; this is absurd) ; & R. 274 (to prove the publication of a notice 
1843, R. 11. O'Connell, 5 State Tr. N. 8. I, 538 in the Gazette, .. a printed paper purporting 
(ropy of newspuper signed by printer and to be the Gazette ,,'as put in," no evidence of 
filed at Stamp Office under statute, admitted its authenticity being offered; "the Judges 
in favor of the registered proprietor). eeemed to think that the production of the 

CANADA: Alia. St. 1913, 2d SC89., c.12, § 15 Gazette would be sufficient, without proof of 
(newspaper libel; "the production of a printed its being bought of the Gazettr. printer, or 
copy of a newspaper" to be evidence of publica- where it came from "). 
tion); New/. Conso!. St. 1916. c. 69. §§ 8, 11 2 The statutes and cases are collected ante, 
(aimilar to Bng. 8t.6 & 7,Wm. IV, c.76); P.E.I. § 1684. 
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§ 2152. Same: (3) POlltmark; Band. The use of a postmark in evidence 
may involve at least three distinct principles, only one oC which concerns the 
principle of Authentication: 

(a) In the first place, the question arises, l\Iay it be inferred from the pres
ence of the purporting official mark that the mark was genuinely affixed by 
the purporting official? This is a question of Authentication, and may well 
enough be answered in the affirmative. This may be regarded on the whole, 
as to-day conceded, though there was some fluctuation in the English rulings. l 

But assuming it not to be conceded, the question may arise, Who is qualified 
to testify to its genuineness? On general principles (ante, §§ 699, 705) it 
would seem that any official of the post-office, or any person familiar with 
the mark of the particular post-office, would be sufficient.2 

(b) If the postmark be taken as genuine, it is evidence that the letter bear
ing it was stamped on the purporting dale.3 This signifies that the post-officer 
need not be called to make proof, and that his postmark, being an implied 
assertion that the date of the mark is the date of affixing it, is rcceivable 
under the Hearsay exception (ante, § 1674) for statements made under official 
duty. 

(c) Upon the same principle, the postmark is evidence that the purporting 
place or office is the one at which it \vas actually affixed.4 

§ ~1Ii2. 1 Enoland: 1805. R. to. Johnson. Co. Bank v. Mitchell. 15 Conn. 206. 225 (post-
7 East 65. 66. 70 (an objection to the use of an mark presumed j(enuine); 1851. Burgess v. 
Irish postmark as evidence of a posting i., Clark. 3 Ind. 250 (postmark presumed genuine). 
Ireland. that "there was no evidence that 2 1821. I-letcher v. Braddyll. 3 Stark. 64 
either of the papers was received from the (postmistress at L.. called to prove a mark 
PosWJ!lice. which might have been ascertained purporting to be at W.); 1829. Abbey v. Lill. 
by persons employed in that office." was not 5 Bing. 299. 303 (Dest. C. J .• thought that the 
sanctioned); 1808. R. v. Watson. 1 Compo 215 officer making it should be called; Gaselee. J .• 
(postmark not ~ufficiellt to show posting at thought that persons "who live in London and 
t.he place named); 1811. Areangelo v. Thomp- sec the mark e\'('ry day" were at least !IS com-
son. 2 Compo 620. 1123 (postmark assumed petent as an officer not making it). 
genuine. in proving receipt of a letter in a 3 Eng. 1754. Canning's Trial. 19 How. St .. 
certain year); 1814. R. V. Plumer. R. &: R. 264 Tr. 370 (postmark. verified as authentic by the 
(post-office marks. and other customs. used to clerk. admitted to show that the latter passed 
show that the letter came to that office); through the office on the date of the mark) ; 
1819, Hitchon V. Best. 2 B. &: B. 299. semble 1821. Fletcher V. Braddyll. 3 Stark. 64 (to 
(postmark presumed genuine); 1821. Fletcher show that the Ictter existed at that date); 
V. Braddyll. 3 Stark. 64. semble (postmistress 1829. Abbey v. Lill. 5 Bing. 298. se,,,ble (to 
called to identify); 1829. Abbey v. Lill. 5 show the.t the enclosed letter was misdated) ; 
Bing. 299 (not decided; Gasclce. J .• said: 1841. Stocken V. Collin. 7 M. &: W. 515 (to 
"Where it is disputed. it ought perhaps to 00 show the hour of posting a notice); U. S. 1842. 
proved. though what might be deemed to New Haven Co. Bank V. Mitchell. 15 Conn. 
amount to proof is not clear"); 183o!. Warren 206. 225 (indicates that the letter was mailed 
v. Warren. 1 C. M. &: R. 250 (here the post- and sent, not merely put into the office. on 
master of one of the offices was called); 1836. that date); 1851. Burgess I). Clark. 3 Ind. 250. 
Shipley V. Todhunter. 7 C. &: P. 680. 686 8emble; 1906. Beeman v. Supreme Lodge. 215 
(postmark presumed genuine); 1841. Slacken Pa. 627, 64 At!. 792 (postmark. used to ahow 
v. Collin, 7 M. &: W. 515 (same); 1846. the time oC arrival at a post-office). 
Woodcock I). Houldsworth. 16 M. &: W. 124. Contra: 1846. Woodcock I). Houlcl8worth. 
8~mble (postmark not sufficient; BOme witn('S!I 16 M. &: W. 124. ,emble. 
must prove it; citing R. V. Watson and Abbey 4 Eng. Canning's Trial. and most oC the other 
1'. Lill. but no other caseu). cases IlUpra. note 3; 1805. R. v. Johnson. 7 

United Stales: 1904. Kirkland 1'. State, East 65. 66 (Irish postmark. admitted to show 
;41 Ala. 45. 37 So. 352 (po~tmark in another a posting in Ireland); U. S. 1904. Kirkland v. 
St!.te presumL>d genuine); 1842. New Haven State. 141 AI". 45. 37 So. 352 (postmark in 

580 

• 



§§ 2128-2169) 2. BY CONTENTS § 2152 

The use of brands, on cattle or on timber, is some\vhat different, because it 
i~ usually desired to infer from the presence of the brand, not merely that it 
was affixed by the person commonly using or legally entitled to use it, but 
also that he was the owner of the cattle or logs.& 

§ 2153. Reply-Letter received by When a letter is received by due 
course of mail, purporting to come in answer from the person to whom a prior 
letter has been sent, there are furnished thereby, over and above mere con
tents showing knowledge of facts in general (ante, § 2148), three circum
stan'!es evidencing the letter's genuineness: First, the tenor of the letter a~ 
a reply to the first indicates a knowledge of the tenor of the first. Secondly, 
the habitual accuracy of the mails, in delivering a letter to the person ad
dressed and to no other person (ante, § 95), indicates that no other person 
was likely to have received the first letter and to have known its contents. 
Thirdly, the time of the arrival, in due course, lessens the possibility that the 
letter, having been received by the right person but left unanswered, came 
subsequently into a different person's hands and was answered by him. To 
this may be added the empirical argument that in usual experience the answer 
to a letter is found in fact to come from the person originally addressed: 

1906, NEILL, J., in International Hamaf.er Co . ..... Campbell, 43 Tex. Civ. App. 421, 
96 S. W. 92: "The second assignment of error is that 'the Court erred in permitting 
plaintiff to testify, over the objections of defendant to a letter alleged .to ha .... e been 
\\Titten by defendant to J. D. Cameron as follows, viz.: "We have received your letter, 
also Mr. Campbell's references which are good. You are on the ground, employ him" 
- as appears more fully by defendant's bill of exceptions No.!.' The bill of exceptions 

a number of objections to the testimony, but as the proposition lmder the as
signment embraces only one, it alone v.;ll be comsidered. It is: 'In order to admit 
parol evidence of the contents of a letter, its genuineness must be established.' The 
genuineness of a v.Titin,g may be proved by indirect or circumstantial evidence, as other 
facts; and in some inshnces, this is the only character of evidence that can be adduced. 
Before the testimony co:nplained of was introduced, it was sho'l'm by the testimony of 
appellee that the letter in question was v.Titten on one of the International CompallY's 
letterheads; that Mr. CllTlleron, the agent of the company, showed him the letter about 
the first of June, 1903; that the signature was the same as that affixed to a letter he had 
received from the company a few days before and to other letters of the company written 
to Mr. Boldic, its traveling agent. The defendant and its attorney had been duly notified 
to produce the letter upon the trial, or that secondary evidence would he introduced to 
prove its contents. It was not denied by defendant or its counsel that such letter had 
been written, or was in their The only challenge to plaintiff was: 'You must 
show the genuineness of such letter before you can prove its contents.' These circum

, when taken in connection with the contents of the letter, fully meet the challenge. 
Campbell was seeking employment from the company; its agent, CllTlleron. had written 
inforllling the company of the fact; Campbell's references had been sent to the company; 
a letter is received in reply v.Titten from the company's office in Chicago, on one of its 

F1orida, admitted to show that the witneM c. 48. §§ 8, 9 (post-office stamp to be evidence 
was there). that an addressee of packet has refused it or 

Contra: 1846, Woodcock 1>. Houldllworth, is dead or cannot be found; also that the sum 
3upra. 3embu. marked due is due). 

The fonowing rules might equally well be ' The caaes and statutIJs are placed anie. 
made judicially: EfII}. St. 1908. 8 Edw. VII. '150. 
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letterheads, bearill~ the same signature as other letters of the company to its agent, in 
which it is said: 'We have received your letter, also Mr. Campbell's references, which 
are good.' As no one, save the company, could have received the letter and references 
mentioned in the letter received by Cameron, and shown to plaintiff, its contents, when 
taken in connection with other facts, are, under the principle quoted, cogent evidence of 
its genuineness. We by no means wish to be understood as holding that the mere contents 
of a written communication, purporting to be a particular person's, are of themselves, 
sufficient evidence of genuineness, for the contrary is the rule." 

There seems to be here adequate ground for a special rule declaring that these 
facts, namely, the arrival by mail of a reply purporting to be from the addressee 
of a prior leiter duly addressed and mailed, are sufficient evidence of the reply's 
genuineness to go to the jury. Such a rule varying slightly in the phrase-
ology of different judges seems now to be universally accepted.1 

§ 2163. I ENGLAND: 1824, Harrington v. 
Fry, 1 C. &: P. 290 (that letters purporting to 
be signed by S. F. were received in answer to 
letters sent to S. F., and that there was only 
one person of that name in the place, Bufficient) : 
1845, Ovenston v. Wilson, 2 C. &: K. 1 (letter 
coming in answer to a letter addressed to the 
defendant at his residence and put into the 
post, admitted as the defendant's, by Pollock, 
C. B.): 1875, R. v. Saunders, L. R. 1 Q. B. D. 
19 (false pretences by advertising to give work 
by mail and requesting stamps in the answer: 
to show repeated acceptances of this advertise
ment, evidence was receh'ed of 281 letters, 
answering the advertisement, having been 
received at the post-office addressed to the 
defendant, no other e\;dence authenticating 
their genuineness being offered). 

CANADA: IS89, McDonald v. Gilbert, 16 
Can. Sup. 700 (whether M. and K. constituted 
a partnership; let:crs admitted, bearing on 
them the printed names of M. and K., and 
received in answer to letters addressed to 
that firm). 

UNITED STATES: Fed. 1894, Scofield r. 
Parlin &: O. Co., 10 C. C. A. 83, 61 Fed. 804 
(" a letter received in due course of mail, and 
especially if it be in response to a letter scnt 
by the receiver, is presumptively the letter of 
the one whose name is signccl to it tt); 1897, 
~ational Ace. Soc. v. Spiro, 24 C. C. A. 334, 
78 Fed. 775 (letter on letter hends of the de
fendant and stamped with a fae-simile signature 
of its officers. received in the mail in reply to 
one addressed to the defendant, held sufficiently 
proved): 1910. Consolidated Grocery Co. r. 
Hammond, 5th C. C. A .• 175 Fed. 641 (letter 
received by mail, and purporting but not 
othel wise evidenced to have been elicited by a 
prior letter from the addressee, excluded); 
1918, Holsman v. U. S., 9th C. C. A., 248 Fed. 
193 (using the mails to defraud; answers 
made to decoy letters, and purporting to come 
from the defendant's office. admitted): Ala. 
11>98, White v. Tolliver, 110 Ala. 300, 20 So. 97 
(letter received, in answer to another, properly 

postmarked and in due course r: ' 1ferring 
to the first, admitted); 1904" .. State, 
141 Ala. 32, 3i So. 435 (let - .'", wn to 
have been received in reply, C._ .J; Ark. 
1910, Barham r. Bank of Delight, " . Ark. 158. 
26 S. W. 394: Ga. 1897, Ragan v. Smith,!103 Gn. 
556. 29 S. E. i59; la. 18n, Lyon v. Ass. Co .. 
46 la. 631, 637 (letters received in reply, as
sumed genuine); 1885, Davis v. Robinson, 67 
la. 355, 363, 25 N. W. 280 (letters purporting 
to be in answer to an offeror's, assli,ner! 
genuine: here typewritten letters): 1905, 
Dorr Cattle Co. v. Chicago &: G. W. R. Co .. 
128 Ia. 359, 103 N. W. 1003 (notice of quaran
tined cattle, received by mail. not presumed 
genuine); Kan. 1893, Norwegian Plow Co. v. 
Munger, 52 Kan. 371, 373, 35 Pac. 11 (letter~ 
by mail from a non-resident corporation, pre
sumed genuine): KII. 1916, Louisville &: N. R. 
Co. v. O'Brien & Co., 168 Ky. 403, 182 S. W. 
227 (shipping-contract): lAo 1898, Boykin t'. 
State, La. An. , 24 So. 141 (receiving an 
answer in due course to a letter duly addressed. 
Bufficient); Md. 1907, American Bonding CO. 
V. Ensey, 105 Md. 211, 65 Atl. 921 (letter 
received in reply, and purporting to be signed 
by the C. H. T. Co., admitted as genuine and 
duly authorized); Mass. 1817, Connecticut t'. 
Bradish, 14 Mass. 296, 300 (that the letter in 
Question had been received by mail in answer 
to one addressed to the signer. held sufficient 
for admission): Minn. 1885, Melby v. Osborn~. 
33 !\linn. 492, 24 N. W. 253: Nebr. 18S:!, 
Gartrell v. Stafford, 12 Nebr. 545, 554; 189S. 
People's Nat'l Bank v. Geisthardt, 55 Neb ... 
232, 75 N. W. 582 (receipt by mail in answer. 
sufficient) ; 1901, Whitwell v. Johnson,
N e br. , 96 N. W. 272 (letter not received in 
response to another, excluded): 1903, Peyckc 
v. Shinn, 68 Nebr. 343, 94 N. W. 135 (letters 
received not in answer to others, excluded); 
1909, Helwig v. Aulabaugh, 83 Nebr. 542, 120 
N. W. 162 (reply-letters purport,ing to COIlll! 
from defendant, followed by plaintiff's em
ployment by defendant, admitted); N. C. 
Congo St. 1919, § 1785 (actions involving a 
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§ 2154. Reply-Telegram. That a telegram not following a pre\'ious one 
calling for a reply should sufficiently authenticate itself by its contents, any 
more than any other communication (ante, § 2148), seems ne\'er to ha\'e been 
contended.1 

But may not a reply-telegram thus authenticate itself, as well as a reply
letter received by mail, on the conceded principle of the preceding section? 
This question has usually been answered in the negath'e, for the following 
reasons: 

1869, SARGE!I.'T, J., in l/owley v. Whipple, 48 N. H. 487, 488: "It is claimed that, as in 
, the case of a letter, so in case of a telegraphic despatch, the person who answers a despatch 

is so gcnerally and uniformly the person to whom the communication was addressed that 
it may be safely acted upon, and that it is thus acted upon in all the business arrange
ments of the country. But therc is a difference in principle between the two cases .... 
There is nothing about the hand'l\Titing here that could indicate that the message came 
from Gould, nor is there anything in the case to make this message evidence any more 
than there would be if Gould had sent a verbal message by one man who had communi
cated it to another, and the latter had at length convcyed the message to the party for 
whom it was designed and to whom it was originally sent. This message might be 
received as it was sent, and would ordinarily be acted on in the business of life; but the 
only way to prove such a message in a court of law would be to summon both the inter
mediate agents or bearers of the message and ill that way trace the message from the 
lips of the one party until it Was received in the ear of the other party. Anything short 
of that would be to rely upon hearsay evidence of the very character." 

1885, Mr. Morria Gray, Communication by Telegraph, § 135: "It is true that the 
person who answers a telegram is usually the persOIl to whom it is addressed. It is also 
true, howcver, that while it is unnecessary to disclose the intelligence contained in a letter 
to anyone to effect its tranSpOrtation by mail, it is absolutely necessary to disclose intelli
gence to at least two operators to dicet its transmission by telegraph. Consequently 

common carrier's bill of lading; an original For the quali./icati07.3 0/ a handwriting
or duplicate hill of lading, "received in due witness, based upon correspondence bI/ mail, 
course of mail from consignor or agent of said see ante, § 702. 
carrier" or "dclh'crcd by said carrier to the For the rule that the arrital 0/ a letter in the 
consignee," etc., if first shown to opponent 10 hands o/the addressee is sufficiently evidenced 
days before trial, is admissible and "the due by its due mailing, see arne, § 95. 
execution thereof shall be 'prima facie' Distinguish the use of a par/y's admusions 
established")' N. D. 1918, Koale v. Keane, 39 to evidence merely the sending or the rtceipt 
N. D. 560, 168 N. W. 74; S. C. 1906, Leesville of a letter: 1839, Sturge ~. Buchanan, 10 
Mfg. CO. II. Morgan W. &: I. Wks., 75 S. C. A. &: E. 598, 604 (the copying of letters in a 
342, 55 S. E. 768 (reply-letter: presumed gen- letter-book "clearly shows that they were 
uine) ; S. D. 1894, Armstrong v. Advance T. sllnt," as an admission by the party keeping 
Co.,, 5 S. D. 12, 17, 57 N. W. 1131 (letter the book); 1845, Ovenston 11. Wilson, 2 C. &: K. 
received by mail in due course in answer to a 1, 3 (letter to which defendant had aD8Wered, 
mailed letter. presumed geuuine; here from a held sufficiently proved, as to delivery to him, 
corporation manager); Tex. 1906, Taylor v. by his answering it}. 
State, 50 Tex. Cr. 381, 97 S. W. 474 (letter § 11M. 1 1902, Distad 1). Shanklin, 15 
received by mail, but not a reply, exQiuded) ; S. D. 507, 90 N. Vt. 151 (U Undoubtedly, there 
W. Va. 1906, Loverin &: D. Co. 11. Bumgarner, should be some evidence" of authenticity; 
59 W. Va. 46, 52 S. E. 1000 (reply-letters ad- here held sufficient on the facts); 1903, 
mittcd without proof of hl>,ndwriting). Reynolds 1). Hinrichs, 16 S. D. 602, 94 N. W. 

The following statute carries the inference 694 (telegram merely found in an office, not 
further: Ena. St. 1908, 8 Edw. VII, c. 48, B.SSUmed genuine). 
§ 8 (in proceeding to recover goods sent by post But by statute such a mle has been intra
and undelivered, the person from whom the duced: MiBS. St. 1916. c. 133 (telegram as 
packet" purports to have come" shall be pre- delivered is .. best evidence" of the filing by 
Mum~>d to be the sender). the sender; quoted GnU, § 1236, no 1). 
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the telegraph offers far greater opportunity to deliver fraudulent answers to inquiries 
than the mail does. This distinction renders the principle at present under consideration 
inapplicable to <,ommunications by telegraph, however sound its application to com
munications by mail may be deemed to be." 

The onl;\' valid objection here advanced seems to be that the opportunity fur
nished to the operators to learn the contents may enable a forger to return 
a purporting repl~r. E\'en this objection does not apply to a cipher-telegram. 
But in any case. regard being had to the busy routine of II telegraph-office, 
the slight Illotives for fraud, the penal liability for disclosure, and the small 
contingency of acq!laintance or co-operation between operator and interested 
forger, it would seem that too much stress is laid on this circumstance of 
distinction. The empirical argument, that telegraphic answers are in fact 
commonly genuine, also dcscn'cs here great weight,2 Moreover, the hand
writing of the original of the reply would usually afford sufficient means for 
defence against forger~'. There seems to be no sound reason why the Sllme 
rule as for mail-replies should not obtain.3 

2 The following incident illustrates that it graphic answer, admitted without other 
is r, qucstion uf cxpericfl('e: authentication) ; 18.55, Taylor p. Steamer 

Ncw York .. Times," Aug. 5, 1920: "The Robert Campbell, 20 Mo. 254 (plaintiff sent a 
National Surety Company discovered yester- tclegrnm to the defendant steamer, and 
dny that the Ilume of the company had received an nnswer apparently sent by the 
hcen forged to a telegram which was sent to capt.nin; tc.·. :mony that the former was 
Snyder Owen Lyhrand of Oklahomll City. deHverL>d by the telegraph-officer to the steamer 
Okla., in the intereMt of a mlln named Salisbury, I<nd thut nn answer WIIS next day left at his 
apparently either to suve the credit of Salisbury office, held aufficient; carefully reasoned 
or to stop some proceeding against him .. " opinion); Ne,'. Re,'. L. 1912, §§ 4615-4617 
Mr. Lybrand took the precaution to :lsk tho (certain instruments, whpn sent by telegraph, 
Oklahoma City brandl of the Wcstern Union presumed to be gcnuine on certain conditions); 
to vcrify tho telegrnm. General r.fnnlliler 1921, State v. Rothrock, Nev. ,200 Pac. 
Joel Rathbone of tho Surety Company notified 525 (embezzlement; tl'!cgram sent by defend
the Western Union tbat the company had sent ant to C. and aclmowledged and acted upon 
no such telegram and then wired to !\.fr. by C. as genuine, admitted); 1899, Western 
Lybrand that the message had not been sent Twine Co. v. Wright, 11 S. D. 521, 78 N. W. 
or authorized by the company. 942 (telegraphic answer, presumed genuine); 

.. The telegraph used to he widely used by Utnh Compo L. 1917, §§ 6119, 6120 (similar 
B\\-indlers,' said President Joyce of the com- to the Nevada statute); Wash. R. &: B. Code 
pany, 'but, for severnl yonrs, they seemed to 1909, §§ 9309-9313, Stats. 1897, §§ 4364-4366 
abandon this method. Today there arc a (similar); 1905, Cobb V. Glenn B. &: L. Co., 
great many smart men engaged in dishoncst 57 W. Va. 4\. 9 S. E. 1005 (certain reply
tricks of all kinds, and it would be well for telegrams not assumed genuine). 
busincss men to be on their guard against new Contra: Eng. 1887, R. V. Regan, 16 COlt Cr. 
schemes for making the telegraph an instru- 203, 8emble (receipt of telegram purporting to 
ment in frauds. I am surprised that its use bo from tho defendant. no evidence of his 
has not been attempted morc often. Thero authorship); U. S. 1873, Le\\-is P. Havens, 40 
should he Borne method by which financial Conn. 363, 369 (telegram not sufficiently 
institutions would have a check against the Iluthenticated on the fllcts): 1861, Matteson 
fraudulent usc of their signatures.'" P. Noyes, 25 III. 591 (said obiter that the orig-

I Accord: Canada: N. Br. Conso\. St. 1903, inal's "execution must be proved, precisely 
C. 127, § 35 (ten days' notice lind a copy of tho as any other instrUlrlent"): 1880, Smith V. 

message ha,ing been served, a telegraphic Easton, 54 Md. 138. 146 (telegram not pre
message shall be received as being "dated, sumed to havl"; been sent by defendant or by 
directed. written and ~igned" as it purports); his authority, though received in reply to one 
f 36 (a message produced on notice by the addressed to him dealing ~ith the same sub
opponent shall be similarly received); N. Sc. jcct; Howley 11. Whipple. N. H., followed): 
Rev. St. 1900, c. 163, § 30 (quoted ante. 1884, Burt tJ. R. Co., 31 Minn. 472, 18 N. W. 
§ 1236); Unued Stat~: 1903, Peoplo 11. 285, 289 (unauthenticated telegram-copy; 
Hammond, Mich. ,43 N. W. 1085 (tele- excluded) ; 1884. Adams tJ. Lumber Co.; 
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§ 2155. Reply-Telephone. In proving the re('eipt of a communication by 
telephone, an~' one of several distinct principles of Evidence may be involved 
and give rise to distinct objections, whose validity may rest on different 
considerations. . 

(1) B asserts that certain words (assumed to be receivable as admissions 
or the like) were uttered to him by A over the telephone; how can B testify 
that the antiphonal speaker was A? This im'olves genuinel~' th.e principle 
of Authentication; 1 and three situations are to be distinguished: 

(a) It is generally conceded that a person may be recognized and identified 
by his voice, if the hearer is acquainted with the speaker's voice.2 Assuming, 
then, that B is thus acquainted with A's voice, and that voiccs can some
times be distinguished on the telephone, and that B did in this instance 
distinguish A's voice, then B's belief that A was the speaker is founded 
on sufficient evidence. This much seems to be generulI~' accepted.3 

(b) But if there is no recognition of 'Voice, what can supply suf!1cient evi
dence to authenticate the antiphonal speaker? In a given case, no doubt, 
sundry circumstances (including other admissions, and the like) may suffice.4 

But, apart from special circumstances, can any rule be laid down? 
No one has ever contended that, if the person first calling up is the very 

one to be identified, his mere purporting to be A is sufficient, any more 

32 Minn. 216, 19 N. W. 735 (same); 1903, telephone speaker, admitted); 1920, Wood
Yeiser tl. Cathers, Nebr. ,1)7 N. W. 840, ruff 11. Benesch, App. T., 182 N. Y. Suppl. 
semble; 1869, Howley I). Whipple, 48 X. H. 880 (defendant's ",itness to telephone conver-
487 (quoted supra); 18n, State 11. Hopkius, sation with plaintiff, admitted, the witness not 
liO Vt. 316, 332 (obscure). knowi:,g plaintiff nor his voice at the time but 

For the question whether the oriuirwl is the hearing his voice at the trial and identifying 
writinl!: received or the one sent, sec ante, § 1236. it; as the trial took place a year or BO later, 

§ 2155. 1 It may also be stated as a ques- thi~ testimony was far-fetched; it is of a type 
tion of testimonial qualification, i. e. whether easily manufactured; better to give up the 
B is qualified (a lite, § 659) to testify to A's requirement, and estimate the actual value of 
identity; but this in the cnd nlso rt'soh'cs the tcstimony in ench case); rex. 1892, Stepp 
itself into the question whether the data ob- I). State, 31 Tex. Cr. 349, 352, 20 S. E. 753 (de-
served by B were sufficiellte\idence ofidentity. fondant's admissions; identity of voice suffi-

2 Ante, §§ 222, 413, 660. cient); 1915, Collins ~. State, '17 Tex. Cr. 156, 
ala. 1900, Shawyer I). Chamberlain, 113 178 S. W. 345 (robbery). 

la. 742, 84 N. W. 661 (testimony to a conver- 41a. 1886, Davis 11. Wr.lter, 70 la. 466, 
sation, held admissible; "identity mny be 30 N. W. 804 (receiving admissions, where 
established by means of the hearing or other identity appeared by testimony of the other 
circumstances"); 1907, State I). Ush'lr, 136 Ia. defendant); Ky. 1907, Hoi~hauer I). Sheeny, 
606, III N. W. 811 (conversation by telephone 127 Ky. 28, 104 S. W. lO34 (admitted where 
with the defendant, identified by his voice, the conversation's details helped to identify 
admitted); Ma~8. 1901, Lord Electric Co.~. the party); Minn. 1908, Barrett Il. Magner, 
Morrill, 178 Mass. 304, 59 N. E. 807; .AI inn. 10.5 Minn. 118, 117 N. W. 245 (voicc-recog-
1897, DNlring Il. Shumpik, 67 Minn. 348, 69 nition is not the exclusive means; here the 
N. W. 10~q (con\'crsation admitted, the speak- plaintiff's conversation with a person purport
er's y~;'!e being identified as that of the person ing to be Z., at Z.'s office telephone-number, 
in qUl";~:r.\.); N. Y. 1908, People 1'. Strollo, was admitted on the facts); Mo. State t>. 
191 N. ~. 42, 83 N. E. 573 (detective's testi- Vickers, 209 Mo. 12, 106 S. W. 999 (identifi
mony to a telephone conversation ",ith the cation in part by voice); N. Y. 1894, People 
accused, admitted, the detective subsequently II. McKane, 143 N. Y. 455, 38 N. E. 950 
recognizing the voice); 1915, People t>. Dunbar (admitting a conversational admission over the 
Contracting Co., 215 N. Y.416, 109 N. E. 554 telephone where the speaker's voice was not 
(the hearer of a message purporting to be from known h the witness but the latter had since 
D. received other such messages, and later met heard rend an affidavit of the fomler admitting 
D. personally and identified his voice with the his identity as the person conversing) . 

585 



, 

, 

, 

, 

, 

, , 

, 

§ 2155 AUTHENTICATION OF DOCUMENTS [CHAP. LXXII 

than the mere purporting signature of A to a letter would be sufficient (ante, 
§ 2148).6 

The only case practically presented therefore is that of B's calling up A and 
being anawer'ed by a person purporting to be A.. There is much to be said for 
the circumstantial trustworthiness of mercantile custom (ante, § 95), by which, 
in average experience, the numbers in the telephone-directory do correspond 
to t.he stated names and addresses, and the opel'ators do call up tile correct 
number, and the person called does in fact answer. These circumstances suf
fice for some reliance in mercantile affairs; and it would seem safe enough 
to treat them i[~ law as at least sufficient. evidence to go to the jury, just as 
testimony based on prices· current is received (ante, § 719), This view has 
received some judiciat support: 6 

1886, THOMPSON, J., in Globe Printing Co. v. Stahl, 23 Mo. App. 451, 458 (the plaintifJ's 
agent called up the defendant in the ordinary way. and asked "if that was S.," the de
fendant, and was answered "Yes"; then he asked why the defendant did not pay the 
bill in question, and was answered that the defendant would attend to it soon; the agent 
did not know the defendant personally and was not acquainted v.;th his voice): "All 

decisions [concerning identity) proceed upon the principle that evidentiary 

• AUOFd: 1915. Cam>1I tI. Parry, 43 D. C. following Knickerbocker Ice Co. fl. Gardiner 
App. 363, 375; 1919, Com. tI. Harris, 232 D. Co., infra, n. 6); Minn. 1921, Re Delin-
MAJIII. 588, 122 N. E. 749 (receipt of stolcn Qucnt Real Estate Taxes, 149 Minn. 335, 183 
goods; conversation reported by telephone N. W. 671 (conversation of M. with plaintiff, 
without evidence of identity, excluded: ap- admitted, M. having called for plaintiff lind 
proving the text above); 1921, Miller fl. KellY, the answering party purporting to be plain-
215 Mich. 254, 183 N. W. ':;17. tiff); Mo. 1888, Wolfe p. R. Co .. 97 Mo. 481, 

• The rulings are variant: 11 S. W. 49 (like Globe P. Co. 11. Stabl, lIupra) : 
CANADA: 1916, Fic!"lity Oil & Gas Co. 11. 1907, Kansns City S. Co. 11. Standard W. Co" 

Jan"" Drilling Co., 27 D. L. R. 651, N. Sc. (;>ay- 123 Mo. App. 13, 99 S. W. 765 ( ... dmiBlliODS 
ment of a claim; to prove notice given to heard over the telephone from one reprCIICnting 
defendant that the money had been paid to a himself WI dcf.mdant's agent, received); Nebr. 
bank, the bank clerk's t,08timony to ~n admis- 1903, Lincoln Mill CO. II. Wissler, Nebr. , 
sion on the telephone by the purp"lrting mana- 95 N. W. 857 (not dccided); Po. 1906, Dun· 
ker of defendant was'received, without further bam 11. McMichacl, 214 Pa. 485, 63 Atl. 1007 
evidence to identify the person answering; here (telephone conversation alleged to be with the 
the telephone system used was t,he"automatic"). defendant, excluded, because neither the wit· 

UNITED 8TA1'&'s: Ala. 1901, Vaughn fl. ness knew defendant's voice nor did defend· 
State, 130 Ala. 18, 30 So. 669 (;elephoDtl lint's atlmissions identify her; nc authority 

to a who did not identify the cited): R.I. 1902, Deluidio 11. Darney, 23 R. I. 
the sender not being other- «126, 51 At!. 425 (whether a telephonic com· 

wille ; Conn. 1907, General Hos- munication was admissible, "TVithout evidence 
pita! Soo'y II. New Haven R. Co., 79 Conn. 581, of the identification of the defenda:lt or his 
65 At!. 1065 (the fai:ure to identify the voice agent," not derided). 
does not necessarily exclude); lao 1916, Distinguish the following cases, not CCin· 
Barber fl. City Drug Store, 173 Ia. 651, 155 cerned strictly with tutimonll to a jur'l/; the 
N. W. 992 (illegal sale of liquor: iBIIUc whether standard of certainty or sufficiency may well 
O. or R. was : telephone conversation be a different (Inc: 1889, Banning II. Danning, 
eallin,; the !!tore and asking forO. and being 80 Cal. 273, 22 Pac. 210 (acknowledgment of 

by a person purporting to be O. who deed received by notary over telephone; 
that he operated the place, excluded, the Question reserved): 1894, Murphy II. 

witn_ not knowing the voice: on the other Jack, 142 N. Y. 217, 36 N. E. 882,31 Abb. N. C. 
evidence in this case, the way of the trans- 207 (information as the basis of an affidavit: 

ill mado easy and tbe lions in the path there must be some evidence of identity besidp"~ 
of the righteoull are not caged); Md. 1909, the mere _rtion of the informant): 1896, 
MiIler II. Leib, 109 Md. 414, 72 At!. 466 (con- State 10. Nelson, 19 R. 1.467,34 Atl. 990 (infor. 
veraation by telephone with a party called up mation received hy an offi~er of the court, on 
and responding as the plaintiff, wholle voice the telephone, that a juror was ill, held 
wall not known to the sJ)Caker, admitted; insufficient). 
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matters upon which men are compelled to act in the ordinary affairs of life and in the 
usual transactions of busines3 ought to be allowed to go to the jury in cases where they 
become material to the issues on trial. .•. The use of this instrument fa{'ilitates business 
to such an extent that it would be very prejudicial to the interests of the business (,'000-

munity if the Courts wel'C to hold that Lusiness men are n< entitled to act upon tht! faith 
of being able to give in evidence to juries replies which they receive to communications 
made by them to persons at their usual places of businl'Ss in this way." 

(c) An additional element enters where the antiphonal speaker does not 
purport to be a partumlar lJerS()1l, but merel,y some member of the office-staff 
authorized to make a contract or an admission, Here the question is whether 
thert! is sufficient evidence that he was really a person acting in the opponent's 
office and authorized for such transactions, or was a mere intruder, or by
stander, or unauthorized clerk. On the principle above suggested (though 
not with the same force) mercantile experience may well suffice, b~' which 
eustomarily the person who is in fact summoned to the telephone and pro
cec<Is to conduct the negotiation is 'prima facie' u person authorized to do so, 
precisely as a person receiving money at the cashier's desk is presumably 
authorized to do so: 

1918, F.:LLOWS, J., in TheUm v. Detroit Ta:ricab &: Tran.1er Co., 200 Mich. 136, 166 
N. W. !l01 (personal injury in a collision "ith the defenuant's taxicab; P. was defendant's 
l1Ianager; to prO\'e the taxicab to be defendant's, a witness testifl(!<l "thllt he called up 
the defendant by telephone, using the telephone director~', and ll.'Iked for the manager; 
that he 'got hold of' Mr. P., who said he was the manager; and that he had never talked 
with Mr. P. before): "The important questions on this record arc the admis-

• 
sibility of the telephone conversation and it~ effect. Upon these questions the authorities 
are not in harmony. This Court has already held that a telephone conversation is admis
sible whert! the identity of the persons conununicated with by telephone is established. 
The contention here goes further, and We are now called upon to detellnine the admissi
bilit.y and effect of a telephone convers:\tion conducted in the t!l;unlmanner in the business 
world, by ascertaining through the directory the numbel' of the subscriber and then being 
conJli:Cted with that subscriber through • central' and conducting such conversation. 

"Courts, must. take judicial knowledge of modem discoveries and inventions that ha\'e 
become of geceral and almost universal use in our commereial life, The telephone is no 
l!lnger a Iu.xury or even a mere conwnience, but is a necessity in the conduct of !',; 'siness, 
especially in our large cities. We cannot close our eyes to the fact that a very large and 
considerdble portion of the business of the country is transacted over it nnd by its use, 
nor that mistakes in cormections are infrequent, and when they occur the party eallin~ 
is at once infonned of the mistake by the party at the other end of the line. We cannot 
dose our eye.! to the fact that business transactions of large moment and private affairs 
daily depend the presumption and inference that by the use of thc telephone parties 
have with the actual pmy called, and that the party answering was, in the 
ahsence of a mhtaken conue.::ti.m, the person called for and was the person whom he 

himself to be. The husim .. >ss man who installs a telephone in his office invites 
the public to transact business '\\ith him by its use, and he extends such imitation with 
the knowledge that such presnmptions and inferences exist in the business world, . . • 
We are persuaded that those cases holding such conversations admissible are by far the 
better reasoned, and that the weight of authority sustaitl!l the admissibility of sllch proof . 
. . • None of the cases sustaining the admissibility of such conversations, so far 8.[ we can 
ascertain, lose sight of the rule that agency may not be proved by statements of the agent. 
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nor the rule that the authority of the agent must be established ro bind the principal by 
his acts; but proceed upon the theory, based upon business experience, that when one in 
the usual manner obtains the office of another on the telephone a pres.nnption or infer
ence arises, Bufficient to makt: a 'prima facie' case, that the person who is in fact summoned 
to the telephone and who conducts the negotiations is authorized so to do, rather than to 
assume until the contrary is prove<t ~at he is an officious intermeddle.· with the affairs 
of others .... We do hold, that, where both parties are subscribers to the same telephone 
exchange, and one party, using the telephone directory to ascertain the number of the 
other party, calls for such othtr party, and is connected by l!entral with such other party, 
and a conversation en~ues ;n which the party called responds and lll{('I'!I1S the party calling 
that he is the ;>d.rty called, upt)Il proof of such facts, a rebuttable or inference 

sufficient to make a 'prima facie' case of identity." 

Upon this point there is a marked judicial ir.clincttion to take the liberal 
view.7 

In any event, particular additional circumstances may always suffice to 
complete the gap. 8 

7 Fed. 1920, Merritt II. U. S., 9th C. C. A.; 
!!64 Fed. 870 (hoarding food; witnl!ss to a 
telephone order "from some one at the home of 
M." whose voice was recognized as that of one 
giving prior ordcrs. admitted); Cal. 1912, 
Union Construction Co. 11. Wes!.ern U. Tel. Co., 
163 Cal. 298, 125 Pac. 242 (conversation wi~h It 
purporting agent at the purporting office of the 
defendant, by tclcphonc call in thc usual W(lY, 
admitted; carcful opinion by Shaw, J.); 
Conn. 1907, Gcneral Hospitul Soc'y 11. New 
Haven R. Co., 79 Conn. 581, 65 Atl. 106.'') 
(on the facts, u conversation from lin unidenti
fied person in the office, apparently having 
charge, was admittcd); IU. 1890, ObCl-mllnn 
Bl;;wing Co. v. Adams, 35 Ill. Ap. 540 (sup
posed admissions of the authority of O. 118 
agent were rejected, the only evidence of 
identity being that II telephonic Ilnswer W118 
re~eived, to the inquiry about O.'s authority, 
from what purported to be the defendc.nt's 
uffice, but the voir:e of no employee or firm
member of the defendant being known or 
recognized by the plaintiff; the Court'!!, 
reason was that some person not having au
thority to answer might have IInswered); 
1889, Rock Island & P. R. Co. 1I. Potter, 36 
Ill. 592 (admitting a telephonic admission, 
as to receipt of stock, purporting to come from 
!!Orne one in the defendant's office); 1907, 
Godair 11. Ham Nat'l Bank, 225 Ill. 572, 80 
N. E. 407 (conversation by telephone. purport
ing to come from G. in his office, received, 
though the voice was not identified); Md. 
1008, Kniekcrbocker I('e CO. II. Gardiner 
Dairy Co., 107 Md. 556, 69 At!. 405 (testimony 
to sales of ice by defendant, based on telcphone 
conversations witt. a person responding for 
the defendant and purporting to be a sales 
agent, admitted; approving the l'Ioetrine in 
the tcxt above); !tfa88. 1921, Lamer II. Massa
chusetts B. & I. Co., Mass. -, 130 N. E. 92 
(whether defendant's IIgent B. had visited 

plaintiff to consul t on proofs of 1088 on a policy; 
dcfendant denied that he had any such agent; 
a telephone messagc purporting to come from 
defendant's office, stating that agent B. wu~ 
coming, exciuded); Mich. 1918, Theisen ~. 
Detroit T. & T. Co., 200 Mich. 136, 166 N. W. 
901 (quoted 81tpra); Ta. 1906, St. Louis S. W. 
R. Co. 11. Kennedy, Tex. Civ. App. ,96 
S. W. 653 (testimony of an offer of wages 
received by telephone, excluded). 

_Where the person answering from an office - . 
givC8 no name, it will usually be sufficient to 
identify him with some employee authorized 
to mllkc such admissions. But Whel.l he gives 
a namc, and the name is thllt of a person having 
no authority to makc admissions, it is 
~ otTer evidence of identity or to consider 
that question at all, because the statements 
of that person, even if mllde as alleged, would 
be irrelevant; an instance of this is found in 
Morrell),. Lumber Co., 15 Mo. App. 595 (1892). 

I 1906, Fitzgerald II. Benner, 219 Ill. 485, 
76 N. E. 709 (certain telephone inquiries of 
thc opponent's agent, admitted as part of the 
'res gestle,' on the principle of § 1777, ante) : 
1906, Harrison G. Co. 11. Pennsylvania R. Co., 
145 Mich. 712, 108 N. W. 1081 (conversations 
by telephone, admitted, the identity and tho 
authority of the speakers being otherwise 
shown): 1901, Herendeen Mfg. CO. II. Moore, 
66 N. J. L. 74, 48 Atl. 525 (conversation with 
dcfendant's agent received, where defendant 
admitted that he heard and authorized the 
agent's reply): 189!, Missouri P. R. Co .•• 
Heidenheimer, 82 Tex. 201, 17 S. W. 608 
(herc the opponent's admissions were received, 
the witneSB having: recognized the voice 811 that 
of an employee, not known by :lame, of the 
opponent, and the details of the conversation 
further indicated that the answering: person 
was at the opponent's office and familiar with 
the matter). 

The aact nature of the thin, to be proved i. 

-
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(2) The matter of identity or authority not being in dispute, there may 
still be a question of the Hearsay rule. If B, for example, instead of speak
ing directly to A, canllcrses with a clerk or telephone-operaror at the other end 
of the line, and the latter reports to B the alleged statements of A just com# 
municated to him, then B is no longer in any view a witness to A's remarks, 
but only to the operator's or clerk's assertion of what A said to him (ante, 
§ 659), and we are in truth asked to receive the hearsa~' (i. e. extrajudicial) 
testimony of the operator or clerk. This situation has elsewhere been ex
amined (ante, § 669). 

(3) Occasionally <still other princlples may be involved, for example, 
whether a person may corroboi'ate himself by telling what he stated at the time 
to be a message received by himj as in an instance elsewhere c!ted (ante, 
§ 1124). 

§ 2156. Presumption of Iaentity of Person from Identity of NarAe. The 
case of a telephone-reply, examined in the preceding section, brings us to the 
point where the question ceases to be one of authenticating a document and 
begins to be one of authenticating any parol act purporting to have been 
done by a given personj and here the presumption of identity of person from 
identity of name (post, § 2529) plays a most important part. It may always 
come in question for the general authenticating of documents (ante, § 2133, 
par. 2); but it is of most frequent application to oral admissions and to 
grantees and grantors in deeds. The rulings may be of equal service in 
proving a telephone-answer or a document seen to be signed by one calling 
himself by a certain name. l 

3. Authentication b:v Cuat0d7 

§ 2158. General PrinCiples, as applied to Judicial and I'Uea, 
When in a government office are kept permanent records under the custody 
of an officer appointed to that dut.y, there is commonly little danger in as
Sliming that records found there existing are genuine. It would be difficult 
as well as criminal to substitute or insert false records. Moreover, the usual 
mode of authenticating such documents (as by proving the clerk's or officer's 

not always kept in mind. Thus. in WoUe I). 

R. Co .• Mo .• lIupra. note 6, Barclay, J., says, of 
a admiS8i~n purporting to come from 
the office: "When a person places 
himself in connectil)n with the telephone 
system through an bstrument in his office. he 
thereby invites communication in relation to 
his busineIIB through that channel. Conversa
tions 10 held are as admissible in evidence as 
personal interviews by a customer with an 
unknown clerk in charge of IlD ordinar,' shop 
would be in relation to the businesa there 
carried on." Here the learned judge is I15sum
ing the very fnct in controversy, viz., whether 
the communication did in fact collie from a 
clerk in the plaintiff's office. 

Again.~in GJowski 11. Forst (1910), 22 Onto 
L. R. 441, the plaintiff testified to a contract
conversation over the telephone with the de
fendant. then the defendant testified to a 
different version; who overheard 
the defendant's utterances, being present in 
the room, were received; here the only Ques
tion could be whether the occasion was the 
same as that testified to by the plaintiff. 
and tlie defendant's testimony was lOme 
evidence of that. 

§ tlR. I For the Question whether an oppo
nent's admission of the execution of a writing 
named is sufficient, see ante, §2132, par. 3; the 
missing element mibht there be BUpplied" by IU, 

inference from identity of cont~nt~. 
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handwriting) would be both highly inconvenient, on account of its repeated 
necessity, and also often impossible, on account of the change of officials as 
we)) as the antiquity of many portions of the records. It seems, therefore, 
never to have been doubted that the ezistence oj an official document l~n the 
appropriate official clUJtody is sufficient evidence of its genuineness to go to 
the jur~'" 

The forms in which the testimony to this fact may be presented are four, 
according as the witness is the official custodian himself or some other per
son, namely, A, (a) the official custodian bringing the record into court and 
identifying it, (b) the official custodian certifying:t copy from it, B, (a) a pri
vate person bringing the record into court and identifying it, (b) a private 
person proving a sworn or examined copy of it. 

A (a) As to the first method, the identifying of the original by its official 
cWJtodian bringing it into cOllrt, the only question here arising is based on 
the impolicy of allowing official records to be taken out of the office (post, 
§ 2182). 

(b) When the official custodian certifies a copy to be used in evidence, and 
such a copy is admissible under the Hearsay Exception (or Official State
ments, the certificate also testifies, expressly or by implication, to the genu
ineness of the original in his custody from which the copy is made (ante, 
§§ 1677, 1680). 

B (a) When a private person identifies the original, brought into court by 
him, there arise two difficulties. The first is analogous to that already noticed 
A (a) (supra), namely, that, even though the production of the original by 
the official custodian himself may be allowable, yet the taking of it from 
official custody by a private person exceeds all bounds of propriety and safety, 
and no testimony obtained in that way can be received. This consideration 
has weighed with some Courts; but there is no generally accepted distinction 
of the sort.2 The second difficulty arises from the necessity of the witness' 

I 11118. 1 Compare the doctrine allowing brought from the Court by the custodian-clerk ; 
an officer to toIltify to a predece8S(\r's official admitted); 1856, Miller v. Hale. 26 Pa. 432. 
handwriting from acquaintance with the 435 (if the opponent admitIJ genuineness, the 
records of the office (ante, § 704). official custodian need not attend to authen-

I With the following compare the cases cited ticate); S. Car. 1833, Perry v. Mays, 1 Hill 
anU, if 1186. 1244, 1677. and pIlst, 12182: S. C. 76 (a schedule and MBignment offered 

lnadmusible: Ark. 1905. Junior v. State. .~ a record of t.hc court; there being no 
76 Ark..4S.1, 89 S. W. 46; (magistrate's record intrinsic evidence, such as the !cal of court, it 
of conYiction, one witness having received it must be authenticated by' being produced in 
from the magistrate's SUCCCBSOr, and another court by the keeper of the court records. or 
identifying the handwriting, excluded; no by his official certificate). . . 
authority cited; McCulloch, J .• diss.: the Admu8ibt.l: Ga. 1897. Columbu/ll1. Ogletree, 
",lin, ill nn!lOund); Pa. 1840. Devling v. 102 Ga. 293. 29 S. E. 749, semble (city council 
Williamson, 9 Watts 311. al7 (a paper found minutes suffici~ntly authenticated.by an officer. 
in the Court files of another county and other than the clerk. having temporary cu;;.. 
brought away by a member of the bar, ex- tody); Me. 1860, H8thaw:;y v. Addison, 48 
eluded; dUch papers should be authenticated Me. 440. 443 (town records identified bv . ' by production by the custodian or by hie another than the clerk; "1I!.'l'l know of no rule 
certificate); 1841, Hockenbury I). Carlisle. 1 of law which reqoJires th" Identification of such 
W. '" S. 282 (good opinion); 1851, Garrigues v.' a rp.cord by any officer of the tOWI1; it is 
Harris. 16 Pa. 344. 351. 8embk (records sufficient if :t be proved by any cOmpetent· 
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testifying to finding the records in the appropriate custody; he 11illst clearly 
know and show that its place of origin was the proper one. This question is 
identical with that arising under the next mode. 

(b) When a private person testifies to a sworn or examined copy of a public 
record, i. e. a record examined by him for the purpose of making the copy, 
it is obvious that proving the copy includes not only proof that its contents are 
a correct transcription of the original, but also that the original was the gen
uine one it purported to be; here certain details develop: 

(1) A witness to u copy must of course speak from personal knowledge 
(ante, § 1278), and the witness' personal knowledge can here extend only to 
the fact of official custody. This fact (as above noted) to authenti
cate, but it must be clearly made to appear. Accordingly, some strictness is 
shown in testing the proof of this fact: 3 

1816, ELLENBOROUGH, L. C. J., in Adamthwaite v. Synge, 4 Camp. 372, 1 Stark. 183 
(rejecting a witness to a copy of an Irish judgment, who was taken by an attorney to 
the court-record room, llnd shown a parchment; but he did not see whence it was obtained 
nor know who produced it for him) ••• , "It must in the f.rst place be proved by the 
witness that the original came out of the proper custody; this cannot be shown by any 

"it ness who knows the fact"): Va. 1868, eence, admitted; "the person who produces 
Bullard v. Thomas, 19 Gratt. 14, 18 (record- the record in court is important only as prov
book from another Court is sufficiently proved ing that the book produced is the identical 
by one who knows it to be such, whether clerk record"); :Uich. 1901, McLeod v. C~osby, 
or not); and the cases cited infra, note 3, and 128 Mich. 641, 87 N. W. 883 (files obtained 
post, § 2159, note 1, where the present difficulty from the clerk of the court, held sufficiently 
was not raised. authenticated); Pa. 1826, Eisctlllart v. Slay-

Some Courts reach the result by declaring maker, 14 S. & R. 153, 155 (an original record 
judicial notice of their own records, at least in of a judgment formerly rendered in the IIIlme 
the <lame suit, when produced: post, I 2579; court, identified as coming from the Supreme 
but this is really a ruling that the custody is Court, received); S. Car. 1831, Browning v. 
sufficient e,idence of genuineness, for the real Huff, 2 Bail. 174, ISO (proof uf signature of the 
question is ""hcther a particular piece of paper Ordinary in a probate book, and that the book 
is what it purports to be. was his original record, sufficient); Tez. 1906, 

Statute sometimes provides for the anoma- Smithere II. Lowrance, 100 Tex. 77, 93 S. W. 
lous process of producing an official record 1064 (examined copy of land-office records, 
itself without the CWllOOian, and without ,,uti,. made by one to whom the land-commiourioner 
fIUIny of the party producing: NCD. Rev. L. pointed out the records in his office, admitted). 
1912, I 5409 (custodian's certificate; quoted Compare the citations anU, I 1273 (enm-
ante, § 1680). ined copies). 

a The principle has been applied to judicial Where one part of a TWJrd is sufficiently 
records in the following cases, which include authenticated, the remainder may IIOmetimes 
instances of the production of the original: be received when it is referred to in the authen
Ill. 1844, Williams v. Jarrot, 6 Ill. 120, 127 ticated part and its identity can be ascer
(judicial records in the proper custody; tained by inspection: Enli. 1800, Jackllon II. 

authentication not required); Ind. 1828, Burleigh, 3 Esp. 34 (malicious ; the writ 
Modisett v. Go\"emor, 2 Blackf. 135, 137 was produced by 8 wbo Mid "it had 
(receipts in the reputed docket of a justice, been sent up to him in a letter"; it was ez
which was in the possession of another justice, eluded; but on proving the warnnt founded 
net assumed gcnuine); Kan. 1906, State tI. on it, the writ was admitted); U. S. 1807, 
Schaeffer, 74 Knn. 390, 86 Pac. 477 (Federal Stevelie v. LoIJIY, 2 Brev. B. C. 135 (oripiual 
revenue collector's records, proved by an execution 'with a copy of the judament; in 
cxLlmiued copy); Me. 1841, Vose v. Manly. another court-district; objeeted to 
1 Appl. 331, 332 (original record of a court- as" only admissible when offered to • court 
martial; admitted, being ~roduced from the of whieh it is of record, and CAD only legally 
Adjutant-Genercl's offici!); 1920, Audibert v. be known to feliiil a part of the record exempli
Michaud, 119 Me. 295, III Atl. 305 (town fied when certified" by the proper keeper; 
record or marl'iage, produced by the wife of received, when found by inspection to be a 
the town clerk, acting as deputy; in his al>- part of the proceedings under the judgment). 
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light reflected from the IE.cord itself, which may have been improperly placed where it 
was found. . . . If the witness had stated that the record came out of the hands of the 
proper officer, it would have becn sufficient. The evidence must be launched by proving 
that the document came either from the proper person or proper place." 

(2) By stat.ute, an express form is often laid down for an examined copy of 
a judicial record, and sometimes it is required anomalously to bear the Court 
seal.4 

(3) The case of papers purporting to be executed by another person than 
the official, but filed with the record as a part of it, is a difficult one to resolve, 
and there seems to be little authority regarding it; 5 but it may be suggested 
that the test should be whether it is made the duty of the custodian to satisfy 
himself of the genuineness of the document before filing it, or whether in a 
subsequent part of the judicial proceedings the document in question has been 
treated as genuine by the Court or by the party now charged. A document 
satisfying either of these tests should be received as sufficiently evidenced, 
if it is found filed in the appropriate place.6 The case of a bill or an8Wcr or 
affidavit in chancery has often been passed upon in rulings which seem to 
justify some such generalization. 7 

C Cal. C. C. P. 1872, § 1907 (a copy of a Abram!, 68 Nebr. 546, 94 N. W. 639; 97 N. W. 
judicial record of n fl)reign country is admis- 296 (official bond, in the proper custody and 
tiible on proof, "I, that the copy offered has recorded as approved, held not sufficiently 
been compared by the witness with the origi- authenticated); 1835, KeJlo~. Maget, 1 Dev. 
nal and is an exact transcript of the whole of & B. N. C. 414,422 (gUardian's bond taken by 
it; 2, that such original was in the custody a Court and prcsen'cd among its Iccords; 
of the clerk of the court or other legal keeper of authenticity presumed); 1860, Boyd v. 
the eame; 3, that the copy is duly attested by Com .• 36 Pa. 355, 359 (trustee's bond approved 
a seal which is proved to be the seal of the and filed in COllrt, admitted; "it might and 
court where the record remains, if it be a court ought to be infcrred in such a case that its 
of record, or, if there be no such seal or if it be genuineness had been inquired of and paB5ed 
not a record of a court, by the signature of the on by the Court"). 
legal keeper of the original "); Colo. Compo St. e Compare the precedents on a similar 
1921. C. C. P. § 395 (like Cal. C. C. P. § 1907) ; quelrtion. ante, § 1677, where the effect of a 
Ida. Comp. St. 1919, § 7951 (like Cal. C. C. P. ccrtijid copy, all evidence of the genuineness of 
110(7); Mich. Compo L. 1915, § 12504 (record filed documents, is considered. 
or a court in a foreign country, provable by 1 Enoland: 1689, R. V. James. 1 Show. 397 
sworn copy by one who compared the copy (perjury upon an affidavit in Chancery; held 
with the original in custody of the clerk or in answer to an objection that there was no 
legal custodian, the copy being attested by proof that it was really the defendant's, that 
seal proved to be that of the court); Mom. the affidavit being of the defendant in the 
Rev. C.1921, § 10557 (like Cal. C. C. P. § 1907); cause and used by him upon motion in Court. 
NeT!. Rev. L. 1912, § 5412 (like Cal. C. C. P. it's enough; . . . !! copy of an affidavit 
§ 1907); N. Y. C. P. A. 1920, § 396 (an attested only, produced against a n:'1n. without proof 
copy·of a foreign judicial record is provable by that he made it, used it, or ""as concerned in 
an uamined copy. with the examiner's testi- the causc, that would be insuffi,~ient "); 1726, 
mony to the legal custody of the original and Gilbert. Evidence, 49 (chancery papers filed, 
the genuineness of its attcetation); Or. i ,aw~ admissible; unless there have been no proceed-
19~. 1755 Oike Cal. C. C. P. § 1907. omitting ings on the bill; for such a bill "is of no use to 
the clause about a record not of a court); P. I. the party, and therefore must be supposed 
C. C. P. 1901, § 305 Oike Cal. C. C. P. § 1907) ; rather to be filed by a stranger to do him an 
Utah: Compo L. 1917.17090 (like Cal. C. C. P. injury"); 1777, Cameron II. Lig:ttfoot, 2 Wm. 
1907). Bl. 1191 (affidavit in the same C'Jurt in a former 

• 1821, Wood II. Fitl, 10 Mart. La. 196, 201 suit now the subject of an ar~;on for malicious 
("the bonds taken by the officers of the court. prosecution, admitted without proving Big-
in pursuance to law. are matters of record, when nature," being filed in the very court where 
put on the files of the court, and need no proof the action was tried"); 1817. Hennell II. 

of the officer's signature"); 1903, Craw 11. LYon, 1 B. & Ald. 182. 185 (admitting a COpy 
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§ 2159. Same: Application to Sundr7 'Official Recorda. The same general 
principles apply to official records of nIl sorts.1 The fact of the document 
of a bill and answer in Chancery; .. the anawer. proved on the facts}; 1875. Bo:u-u r. Smith. 22 
being a proceeding in a court of justice. must Minn. 97. 102, 115 (entries "paid." "'"lth 
bave been received there in the usual course, defendant's signature, on town Il5Sessment· 
and verified by the person putting it in, as books, the existence of the entries wh\:n the 
the answer of the person sustaining the charac- books were in the defendant's custody as 
ter which it imparts him to bear"); 1824. treasurer not being shown; genuinene88 not 
Dartnall 11. Howard, Ry. & Mo. 169 (examined presumed); Mo. 1881. Alexander 11. Campbell. 
copy of answer in Chancery, admitted); 1825, 74 Mo. 142. 147 (book of deed records, custody 
Rees 11. Bowen. 1 McCI. & Y. 383, 389. 391 not shown, excluded); N. H. 1858. Ferguson 
(affidavit in another suit. offered as an admis- 11. Clifford, 37 N. H. 86. 95; 1858, Little v. 
sion. "ithout evidence that it had ever been Downing, ib. 355, 364 ("official books, or books 
used in the other Buit; excluded; .. it appears kept by persons in public office, in ""hich they 
to have been found in the office, but there is are required to write down the proceedings of 
no proof by whom it wall put therc, or that it some public body or corporation •.•• where 
was used "); 1827, Highfield 11. Peake, M. & the boob themselvcs :u-c adduced, and it is 
M. 109 (deposition, admitted by examined proved or admitted that they come from the 
copy); especially as the trial was on an issue proper depository. are received as evidence 
out of Chancery); 1849, R. ». Turner. 2 C. & without further attestation ") ; N. J. 1897. 
K. 732, 736 (affidavit; proof of handwl"iting Schubert Lodse 11. Schubert Verein, 56 N. J. 
of the witnell8 and of an officer signing" By Eq. 78, 38 At!. 347 (printed copy of the con
the Court"; the proper swearing. and pres- stitution of a secret order, the State-lodge 
ence of the officer in Court. held sufficiently secretary receiving it irom the supreme lodge 
shownj. secretary; genuineness of the original pre-

United SkUell: 1837. Daughton 11. TiIlay, IlUmcd): N. Y. Laws 1884, c. 376, § 1, C. P. A. 
4 Blackf. Ind. 433 (purporting answer in 1920, § 336 (municipal corporation's payments; 
chancery. not shown to be filed. excluded). receipt for money is provable by the 1;;'Ct of 

For the question whether on proof of the prodUction from official files, if purporting to 
answer's genuineness, identity of name suffices be given six years before comJIlencement of 
to show tile identity with the party charged. proceedings); Oklo 1921. Bradshaw 11. State. -
see post, § 2529. Okl. Cr.· • 197 Pac. 715 (docuJIlent purport-

§ 2159. 1 CA.'JADA: 1850. Wiggins 11. Mc- ing to be a school cenaus, excluded' because not 
Lean, 1 All. N. Br. 671 (surveyor's return. ad- shown to come from the proper custody); Pa. 
mitted; "it is filed in a public office and 1820. MiIler \1. Carothers. 6 S. &: R. 2J5. 221 
purports to be an official return "). (survey-draft found in the office among the 

UNITED STATES: Ark. 1903, Miller v. John- official papers of 0 deputy-surveyor. prcsuDled 
!lton. 71 Ark. 174, 72 S. W. 371 (deposition genuine. if the officirJ had received orders on 
mat.ing that "0 copy is attached" of the rules that matter) ; 1821, Lcazure I). Hi!!egas. 7 S. &: 
of a cotton exchange. held insufficient. for R. 313. 317 (survey in the handwliting of a 
lack of any statement as to the place of custody deputy-surveyor, though not found among 
or other CirCnDlstance indicating the genuine- official papers. admitted); 1835. Snyder v. 
ne5S of the original); Fla. Rev. Gen. St. 1919. Bo","man. 4 Watts 132 (survey in the hand· 
f 3832 (a record in the appropriate book of an writing of a deputy-surveyor, found among 
instnlment required or authorized to be re- official papers. excluded); 1836. Com. v. 
corded is "presumed to have been made by Alburger. 1 Whart. 469. 473 (ancient officiol 
the officer whose duty it was to make it"); plan of Philadelphia, found in the surveyor-
Ill. 1871. Rockford v. Hildebrand. 61 Dl. 155. general's office. accredited by the officers as 
159 (city records from clerk's office. admitted authentic. received); 1841. Hockenbury V. 

on the facts); La. 1881. Hebert's Successi(ln, Carlisle. 1 W. & S. 282 (tax-books:provable 
33 La. An. 1099. l10S (entry in a Dlarrisge by ezeDlplified copies. but if not. then by one 
register in official custody. al!8Umed genuine); who h&8 the keeping of them oflit'ially; 
Me. 1824. SUDlner 11. Sebec. 3 Green!. 223 not by an ex-clerk of the office}; 1869, 
(town record of received froDl fOlmer Rice, 63 Pa. 489.497 (like Com. I). ; 

town clerk. J886. Com. 11. S. C. 1901. Steen, Ex parte, 59 S. C. 37 
142 Mass. 71. 72. 7 N. E. 26 S. E. 829 (books conceded to he those of the 

of a pond purporting to be executed by sheriff's office. admitted. 88 made by his author· 
public commissioners with authority. not ity); Tez. 1849. Houston 11. Perry. 5 Tex. 462, 
received without proof of authenticity; here 465 (land-office book. proved genuine by 
the commissioners were to have custody of cuetody). 
leases so granted, and this document came For the peculiar case of a Spanish • tea/i-
from other custody); M'i7171. 1866. Sanborn 11. m071io,' se~ the following rulings: 1851. 
School District, 12 Minn. 17. 28 (book of Paschal v. Percz, 7 Tex. 348; 1860, Word v. 
school-records in clerk's custody. sufficiently McKinney. 25 Tex. 258, 268. 
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purporting to be an official document and being found in the appropriate 
custody suffices to evidence its genuineness. An occasional apparent oppo
sition of rulings indicates that perhaps the rule is one which is and ought to 
be more or less affected in its application by the circumstances of each case 
and the customs of official care and strictness in each locality. The rule 
may even be applied to admit entries made or documents filed by third per
sons in official records,2 within the limits already suggested (ante, § 2158, 
par. bb). But a purporting official record, lacking the signature or other veri
fying attestation, will usually be treated with strictness, so that the appro
priate custody alone will not suffice to authenticate it,3 

§ 2160. Docnments produced from Private Custody; (1) Opponent produc
ing on Notice; (2) Indorsements on Negotiable InatnJillents. During the vogue 
of the attesting-witness rule, an unsound doctrine obtained a partial vogue 
that an opponent producing a document from his possession on notice ad
mitted its genuineness, so that the attester need not be called (ante, § 1298). 
Obviously the mere possession of any document, especially one purporting to be 
signed by a third person, should not be treated as an admission of genuineness. 

But, apart from any principle of Admissions, and looking only at the cir
cumstantial value (ante, § 2131) of the party's possession, may it not fairly 
be said that a party's POSSC88'":.on of documents purporting to be made by himself, 
and, particularly, of documents used and acted on by him in the ordinary COlt
duct of his blt8ines8, is sufficient evidence of their genuineness to justify their 
reception? This rule would be justified, not only by the inference thus 
drawn from daily experience, but also by the fact that the burden of disproof 
of genuineness, if it is actually disputed, can the more readily be placed in 
such a case on the party himself. 

'1866, Rice I). Cunningham, 29 Cal. 492. ceived: the clerk's attestation of record being 
498 (entry of release or discharge on the margin lacking, but his handwriting being proved): 
of a mortgage record, to be assumed genuine: 1832, Johnson 11. McGuire, 4 Vt. 327 (clerk'., 
"the presumption of law is that the discharge certificate of a record, unsigned in part, proved 
hac been regularly and honestly entered"): by handwriting): 1848, Northfield I). Ply-
1846, Bouchaud I). Dias, 3 Den. 238, 241 (ra- mouth, 20 Vt. 582, 588 (old record of mrutiage 
lease 'If a Government claim by the secretary in town records: no attestation appearing, 
ofthetreasury, deposited in thedepBrtment, not proof of handwriting of the clerk sufficed). 
assumed genuine as a public document). The case of a mal'Tiage certificate handed over 

a 1870, Hall I). People, 21 Mich. 456, 460 by the celebrant official to the partics is gen-
(alleged records of township officers, not as- crally treated as sufficiently authenticated by 
Bumed official from the recitals merely): 1878, that circumstance (though it may perhaps 
Wilt v. Cutler, 38 Mich. 189, 195 (record of a better be justified on the principle noted ante, 
deed: presence in the proper office, though § 2131, par. 3 (c» : 1855, Northrop !:I. Knowles, 
unsigned, may suffice); 1860, Hall I). Manches 52 Conn. 522, 525 (marriage certificate: that 
ter. 40 N. H. 410, 413 (a deceased town-clerk's it was given by the officiating magistrate, suf-
supposed copy of a record of the selectmen, ficient); 1894, Fratini n. Caslani, 66 Vt. 273, 
not attested by him: the genuineness of the 274, 29 Atl. 252 (certificate of marriage: au-
entry being shown, the place of the copy in the thenticity evidenced by' hct that it Wall given 
clerk's book was held sufficient avidence of its to parties at time by celebrant priest). Com-
being intended as a true copy): 1795, Penn I). pare the cases cited ante, § 1644. 
Hartman, 2 Dall. Pa, 230 (old survey, in the For corporate records, which raise certain 
surveyor-general's office, but not signed or complications of the substnntive law, see 
othernise authenticable, not received as of- Thompson on Corporations, § 7737: 1905, 
fidal): 1830, Booge I). Parsons, 2 Vt. 456, 459 Lowry Nat'l Bank n. Fickett, 122 Ga. 489, 50 
(record of a lost deed nearly 40 years old, re- S. E. 395: and cases cited poal, § 2169 • 
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Such a rule has thus far formed acceptance in two classes of cases only: 
(1) Where one party calla u-pan ike opponent (eith.~r by discovery, ante, 

§ 1859, or at the trial, post, § 2219) to produce Mcumeni<: made and possessed 
by the latter, and the latter does produce the described documents, this is 
sufficient evidence of genuineness, by statute in at least one State,! a 
statute which might well be imitated. 

(2) Where a negotiable instrument is produced from the cllstody of the 
obUgee or his successor, an indorsement of payment thereon is presumed to 
have been made by the obligee or by his authorit~·.2 

4. Authentication by Official Seal or SignAture 

§ 2161. General Ptlociple. The history of the seal is the history of an 
epoch in our law. It is the source of rules distinguishing the Anglo-American 
system of law from its predecessors. Out of the use of th:.:: seal grew the 
two great doctrines of the authenticity and the indisputability of written 
instruments. It is with the former that we are here concerned.l 

As the doctrine sUr\·ives to us to-day, it is in the shape of a settled rule 
that the genuineness of certain purporting official seal-impressions need not be 
evidenced otherwise than by the production for inspection of the document 
bearin~ them. 

1. The History. The various stages of development, in more primitive 
times, need not be here rehearsed.2 I t is necessary onl~' (in these days of the 
extinct vogue of private seals) to notice enough of the history to appreciate 
how this doctrine, now accepted on mere tradition, once rested upon reasons 
so practical and so convincing that its living force was apparent to all: 

1894, M. Arthur Giry, Manuel de Diplomatique, c. IX, pp. 622, 649,836: "Of all the 
methods used in the Middle Ages to .... alidate written instruments, the most common was 

• 

§ 2160. I La. St. 1915, No. 11 (trusts and ceased payee to the plaintiff, and bearing an 
monopolies; defendant's books and docnments indorsement of payment of date before the 
shall be received in evidence "without other statute had run; semble, the indorsement 
formality than proof of their having boon in to be in the payee's hand and of the 
the archives or in the or under the purporting date). 
control of the defendant"). Compare the presumption of deli~eru from 

Compare the doctrine about corporate possession (post, § 2520), the presumption of 
records (poBt, § 2169). palflllent from possession (pod, § 2518). and 

2 1886, Chamberlain ~. Chamberlain, 116 the rule for admitting indorsements 01 payments 
III. 480, 484 (an indorsement of payment on a 88 statements against interest (ante, § 1466). 
note is presumed to have been made by the § 1161. I The history of the latter is enm-
payee or on his authority, when the note is ined post, § 2426. 
produced from the custody of the party en- 'The following works contain the history 
titled under him; otheI"l\;se, when produced on the Continent: 1877, Ficker, Beitraege zur 
by the obligor): 1827, Stocking I). Fairchild, UrkundenIehrc, r, §§ 57-59: 1887, Posse, Die 
5 Pick. Mass. 181 (action on a mortgage-title; Lehro von Privaturkunden; 1889, Bresslau, 
a condition of mortgage, Wlitten on the baek Handbuch der Urkundenlehre, 501-555, cspe-
of the deed, presumed to be "a part of the cially 517-520, 53~544 ("the law was as ex-
original contract ") ; 1862, Turrell I). Morgan, pressed by the Zurich writing-muster Konrad 
7 Minn. 372, 375 (note offered, containing in- V. Mure in 1275, that 'the whole credibility of 
dorscments of payment: proof of the note does a document rests upon an authentic, well-
not raise a presumption of the genuinenesl! of known, and notorious seal' "): 1894, Gir,., 
the indorsements}; 1881, Bailey '1>. Danforth, Manuel de diplomatique: 1920, Tout, cited 
53 Vt. 504 (promissory note given by the de- above: and sources cited post, § 2426. 
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the affixing of the seal. In general vogue under the Roman Empire, its use fell away in 
the t-eriod of the Gennanic conquests, and was limited for several centuries to the royal 
chancelleries only. Arter the close of the OOOs, its vogue began once more to spread; and 
from the llOOs to the 1400s inclusive the seal was the most generally used mark of valida
tion. Then the rise of the written signature, and the employment of paper as a material, 
once more diminished the vogue of the seal; but it remained in use, nevertheless. in its 
pristine fOJ'm, for formal documents of the royal chancelleries, and. in the form of a signet, 
for private individuals. • • • . 

"The seals of sovereigns. barons, prelates. churches, and municipalities were from the 
very beginning used to guarantee the authenticity, not only of those instruments in which 
the owner of the seal bound himself or was otheJ'wise a party; but also of all documents 
to which it was desired to give (in legal phraseology) an 'authentic' character, includ
ing contracts and deeds of private persons (other than the owner of the seal). It was 
natural. particularly in the regions where notaries public were ullknc;wIl. for such private 
persons to have recourse. when executing documep.ts that affected legal rights. to those 
superior authorities whose seals could give authenticity to the document. For it must not 
be supposed that. even after the general spread of the seal in the 12oos, all seals alike were 
cr~ted with equal value for this purpose. Though anyone whosoever could possess a 
seal. yet private persons' seals had no other credit than to-day is accorded to a per
sonal signature or seal. They were indeed used, in executing documents, to indicate one's 
personal sanction or liability, and to supplement an 'authentic' document with one's 
personal guarantee, for example, on private letters, receipts, orders, and the like. But 
deeds, or like instruments, which bore no other mark of validation than the seal of a private 
individual were not deemed to be drawn in 'public form,' and were treated in law as merely 
'documents under private signet,' as the modem expression has it. Beaumanoir, for 
example, speaking of the authority of seals, guards his statement thus: 'However, it is not 
meet that the seals of a common subject should be of so great authority that it will be 
credited in any case without other testimony ..•. The seal of a gentleman is not authentic, 
nor has credit in court.' Ever since the beginning of the 12005 we find the laws and treatises 
using the 'authentic seal' (' sigillum authenticum'); under this tenn the lawyers 
recogllized only the seals ('of persons or groups having a legal jurisdictional authority, viz., 
sovereigns, feudal lords. bishops, churches. and municipalities. 

"Such a prerogative naturally tended to be exploited to the profit vf its and 
sovereigns were not slow in providing, each in his jurisdiction, special kinds of seals, known 
as 'contract-sea.ls,' and in appointing an offiCial as keeper of this seal, whose duty was to 
give to the deeds of private persons the guarantee of the royal seal. .•• In the course of 
the 1200s. bishops, archdeacons. and abbots came also to pos..c;ess seals of jurisdiction in 
the exercise of their ecclesiastical powers. In France, it does not appear that the seals of 
any other ecclesiastical officials had the force of authenticity. But in England, in 1237, 
by the Council of London, the right to validate contracts by their seals was accorded not 
only to bishops and their deputies, but even to priors. deans, chapters, and others. Mat
thew Paris. in his Chronicles, thus records the ordinance: 'Of those who can have authentic 
seals: Inasmuch as not.s;ries are not in vogue in England. and for this reason it is the more 
needful to resort to authentic seals, and an abundance of such should be available. now 
therefore we ordain that seals may be possessed. not only by archbishops and bishops. 
but also by their deputies, also by abbots, priors, deans, archdeacons and their deputies, 
rural deans, and also chapters of churches, and all other bodies, with their rectors or sepa
rately. according to their usage or ordinance. For distinguishing them, furthel'Dlore, each 
or the said bodies or persons shall have a seal graved. in known and legible characters, 
with the Dame of the title, office, or body, and also the individual name of those who enjoy 
the honor of the pennanent title or office. And this their seal shall be authentic.' . . . 

"This principle of conferring 'authenticity' on the documents of private persons by 
giving them the guarantee of the seal of a superior jurisdictional authority, was of general 
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application during the Middle Ages in the northern (or 'customary') regions of France. 
The usual way to provide this proof for a contract was for the party to himself 
before the judge and there to make adcnowledgment ('recognitio,' 'confessio') of the 
execution of the contract, which acknowledgment the judge recorded in the form of a 
letter, validated by his seal, generally termed 'letter of acknowledgment.' This custom 
dates from the beginning of the 1200s, . the period in which the theory of the' authentic 
document' took on that fonu in northern France which it had reached after passing through 
successive phases. • • • This cll!ltom, spreading down from the sovereign chancelleries to 
the feudal lords and the bishops, 'with the spread of the seal, became an everyday affair. 
• • • The Lishops to have been the first to regularize the exploitation of their seal 
of office, by establishing in their ecclesiastical courts of justice, what might be called a 
special service for this voluntary jurisdiction; and it would seem that more than one 
feature of the bishops' system was borrowed by the royal and the baronial administrations . 
• • • In France .. the loss caused to the royal treasury by the increasing resort to the church's 
officials for authenticating deeds and contracts, led not only to I -ompetition but also to 
restriction, and royalty sought to establish the principle that this right of authentication 
by seal was a royal prerogative." 

1920, Professor T. F. Tout, The King's Seal, and Sealing as the Means of Authentica
tion (Chapters in the Administrativ2 History of Mediaeval England, c. IV, p. 121): "The 
multiplieation of royal seals towards the end of the twelfth century was a of the 
process, completed somewhat earlier, by which the apposition of a seal became for the 
greater part of Western Europe the most general method of proving the authenticity of 
all public and private documents. As far as England and Northern France were concerned, 
the only way by which a man could validate his documentary acts was by sealing them 
with his seal. 

"EI&ewhere, notably in Italy, there was an alternative to sealing, in the public notarial 
act, drawn up in rigidly formal fashion by a class of scribes styled notaries. These notaries, 
sometimes also called 'tabelliones,' practised on their own account, but were authorized 
by emperors, popes, princes, bishops and towns in such a fashion that their acts were rec
ognized as possessing a public and official character. Organized in corporations with a strong 
professional tradition, and a systematic training, the Italian notaries drew up most private 
and many public acts, which owed their validity partly to the technical f:)1'm of their com
position, and partly to the characteristic 'signa,' or signs manual, affixed by each authorized 
notary with his own hand. These marks constituted evidence of authenticity 
ing to the seal of the north and west. During the period with which we are dealing, the 
notarial system was extended from Italy to southern France, where it became very firmly 
established. At an early date notaries began to 'win a footing in some parts of northern 
France, notably in the county of Flanders, and even in Normandy. Somewhat later, also, 
they began to establish themselves in Germany. But their influence in these regions reo 
mained 

"When in the thirteenth century northern France began to establish its authority over 
the south, sealed acts tended to replace notarial acts. Along with Gothic architecture, 
the 'langue d'oil', customary law, and monarchical centralisation, so authentication by seal 
was to the 'langue d'oc' one of the many signs of the preponderance of northern influence. 
The triumph of the seal over the notarial act came out decidedly in the edict of 1291, in 
which Philip the Fair ordered that no credit was henceforth to be given to any notarial 
instrument unless it received the additional validation of an authentic seal. In England, 
also, the notarial system began to appear in the course of the thirteenth century, but it 
was always there an exotic and foreign custom, and notaries were never much employed. 
save in the drav.ing up of certain types of ,diplomatic documents, and some 
sorts of private contracts of international character which perforce had to assume a form 
in which they were acceptable in lands where notalial acts were more usual than sealed 
documents. 
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"As a result, Eng:and ever remeined emphatically a land of seals, the emplo.yment of 
which became essentia! to the authentication of all public and private documents. It fol
lowed from this that every person of property or official positio.n, down to the humblest, 
ultimately felt bound to. provide himself with a seal. For us, however, it is more important 
that the immense development of administrative centralisatio.n during the Angevin period reo 
suIted in an enormous demand upon the ro.yal seal, and practically required its reduplication. 

"The continuo.us history of sealing in England only begins on the eve of the Norman 
conquest. Even on the continent the usage of signet seals, common all over the Roman 
empire, almost diP.d away in the dark ages, when documents were validated by signatures, 

01' and other marks of 'signa.' Evp.n when seal~ were employed, as they 
were by the Mero.vingian sovereigns. the subscription of the 'referendarius,' who composed 
the d()~lIment, to have been regarded as better evidence of its validity than its seal. 
The reo rival of seals was, like the revival of the notarial system, a symptom of the Carolin
gian renascence, and by the tenth and eleventh centuries no.t only sovereigns, but every 
great baron and bishop, had his seal. The seals of the Carolingian monarchs differ in type 
from the signet rings of antiquity. FoIlo.wing their fashion, lay and ecclesiastical magnates, 
who had from early tinles had signets of their own, began also to use seals which were 
different in type from the ancient signet. During the eleventh century the use of seals as 
evidence of the validity of documents became so common that they gradually Pl1shed into 
the background, and ultimately made obsolete, in all western lands, the earlier methods 
of attesting the authenticity of documents." 

1867, Mr. J. C. JeaffreaC'n, A Book about La'wyers, I, 21: "The Great Seal. In days 
when writing was an r.rt almost entirely confined to religious persons, sealing was a far 
more important and efficacious means of testifying the genuineness of documents than 
it is at present. . •• In the feudal ages any needy clerk who had turned his attention to 
caligraphy could have perpetrated forgeries in perfect confidence that they would endure 
the scrutiny of tbe most al!curate and skilful of living readp.rs. But the necessity fo.r seal
ing placed almost insuperable obstacles in the way of those who were best qualified and 
most desiro.us to triumph over right by fictitious deeds. It was no. easy matter to. procure 
seals o.f any kind; it was very difficult to o.btain for dishonest ends the temporary p0sses
sion o.f well-known seals. . • . • Great barons, ecclesiastical dignitaries, secular and re
ligio.US co.rpo.ratio.ns, had distinctive seals at an early date; but they were confided to the 
care o.f trusty keepers, and were guarded with jealo.usy. When an official seal was used, 
its keeper bro.ught it ,\ith reverential care fro.m its customary place o.f co.ncealment, and 
it was no.t applied to any document withOilt satisfactory cause sho.wn why its sanction 
was required. An o.bscure tamperer with parchments could not ho.pe to lay his hands o.n 
one of important seals. H he procured an impression of a seal, he could 
no.t obtain a lac-simile of the original. Seal-engraving was an art in which there were 
but few adepts; and the artists were for the mo.st part men to who.m no rogue would dare 
propose the hazardous task of co.unterfeiting au o.fficial device •..• The forger of deeds 
in older time had not overcome all difficulties, wheu he had surreptitiously obtained a 
seal. The mere act o.f sealing was by no. means the simple matter that it is no.w.a-days. 
To place the seal on fit labels rightly placed, and in ail respects to. make the fictitio.US deed 
an accurate imitatio.n of the intended deeds to. which the particular seal of a particular 
great man was applied, were no. trifling feats of dexterity, ere scriveners had congregated 
into fraternities and law-statio.ners had been called into existence. To get a supply of 
suitable wa." was an undertaking by no means easy in accomplishment. Sealing.wa.x 
was no.t to. be bo.ught by the pound o.r stick in every street o.f feudal London. 'Cire d'Es
pagne' sealing-wax akin to the bright vermilion co.mpound now in use . was not in
vented till the middle of the sixteenth century. William Howe assures his readers that 
'the earliest letter known to. have been sealed with it was written fro.m London August 3, 
1554, to Heingrave Philip Francis vo.n Daun, by his agent in England, Gerrand Herman,' 
and Io.ng after that date the manufacture of sealing-wax was a kno.wn to com-
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paratively few persons. It'. feudal England there were divers adhesive compounds used 
for sealing. Every keeper of an official seal had his own recipe for wax. Sometimes the 
wax was white; sometimes it was yellow; occasionally it was tinged with vegetable dyes; 
most frequently it was a mess bearing much resemblance to the dirt-pies of little chil
dren. But its combination was a mystery to the vulgar; and no man could safely coun
terfeit a sealing-impression who had not at command a stock of a particular sealing-earth 
or paste or wa.'\:. Eyes powerless to detect the falsity of a forger's hand\\Titing could see 
at a glance whether his wa.'\: was of the right colour. Moreover, this practice of attesting 
private deeds by public or well-known seals gave to transactions a publicity which was the 
most valuable sort of attestation. A simple knight could not obtain the impression of his 
feudal chieftain's seal \\;thout a formal request, and a full statement of the business in haud. 
The wealthy burgher, who obtained permission to affix a municipal seaUo a private parch
ment, proclaimed the transaction which occasioned the request. The thri,,;ng freeholder 
who was allowed the use of his lord's gravpn device had first sought for the privilege openly. 
'Quia sigiUum meum plurimis est incognitum' were the words introduced into the clause of 
attestation; and the words show that publicity was his object. And to attain that object 
the seal was in open court, in the of many \\;tnesses." 

2. The Rule. The rule has been phrased in various terms. But the 
same policy, in modem times, has always served as the foundation of it, 
namely, the great inconvenience, amounting sometimes to practical impossi
bility, of furnishing any further evidence, as well as the slight danger of 
forgery in such cases. The kinds of seals to which this rule applies have 
never been the subject of uniform judicial enumeration; but the general 
principle has been universally accepted: 

• 

1726, Chief Baron GILBERT, Evidence, 19: "Here the distinction is to be made between 
seals of public and seals of private credit; for seals of public C1edit are full evidence in 
themselves, without any oath made; but seals of private c.~edit are no evidence but by an 
oath concurring to their credibility. Seals of public credit are the seals of the king, and 
of the public courts of justice, time out of mind." 

1816, GOULD, J., in Gri8wold v. Pitcairn, 2 Conn. 85, 90: "In the proof of foreign docu
ments, there must from the nature and necessity of the case be some ultimate limit, be
yond which no solemnity of authentication can be required. And the public national 
&eal of a Kingdom or sovereign State is, by the common consent and usage of ci\;lized com
munities, the highest evidence and tile most solemn sanction of authenticity, in relation 
to proceedings either diplomatic or judicial, that is known in the of nations . 
• • • But there is no evidence, it is said, that t.'te seal was affixed by a proper officer. As
suming the seal to be genuine, that fact must of course be presumed, unless the contrary 
is shown. For any higher evidence of the fact, !lppearing upon the face of the record, 
than the seal itself imports, is impossible, and to require extrinsic evidence of it would be 
to subvert the rule itself that a national seal is the highest proof of authenticity." 

3. The Theory. What is the significance of this rule? What is it that Courts 
clctually do, evidentially, when they accept such seals with no further evi
dence? The theory of the matter has been so overlaid with conventional 
phrases about If judi('ial notice" and "presnmptions," and is so closely related 
in practice to the Hearsay exception admitting official statements (ante, 
§§ 1630-1638), that it is necessary at the outset to analyze the precise nature 
of the process: 

When a document bearing a purporting official a notary's certificate 
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of protest, for example· is offered in court, the acceptance of it for the 
offered purpose involves the assumption of four things, namely, (1) that there 
is an of that name, (2) that this is genuinely his seal's impression, 
(3) that this seal-impression was affixed by him; and, furthermore, (4) that 
it is allowable to receive his hearsay official statement as testimony to the 
fact stated by him. The first three of these elements go to the matter of the 
genuineness of the document; that is to say, the document purports to be 
that of J. S., a notary, asserting a certain fact, and the net result of the first 
three elements is that we accept as a fact that J. S., a notary, did make this 
written assertion. If there were a signature only, with no seal, and the 
document was similarly accepted, the second and third elements would 
merge (i. e. the purporting J. S.'s signature is accepted as written by him); 
it is only in the case of a seal that they are distinct (for it might be his seal's 
impression and yet another person might have affixed it). Thus it is that 
the second and third elements are always judicially united, i. e. any pre
sumption of genuineness, whenever made, covers both elements; there is no 
case presuming the seal's impression to have been of his seal but not affixed 
by him, nor' vice versa.' Hence, in effect, the situation, for seal or signature 
alike, is reducible to the following elements and is so in practice treated: 
(1) that there is an official of that name; (2) (3) that this document was 
genuinely executed by him. Now the remaining element (4), that this hearsay 
statement of his is admissible, is obviously concerned with the Hearsay rule 
only, and may therefore be dismissed as having no present relation with the 
principle of Authentication. There remain therefore to be considered the 
first three (or two) elements above noted. 

Of these, the elements (2) (3) are obviously pure questions of Authentica
tion; i. e. the acceptance of the document signifies that we have somehow 
assumed that this document wa!} genuinely executed by one J. S. What is 
the true nature of this process? Is it the process of Judicial Notice? It is 
sometimes dealt with in these terms.3 But this seems clearly unsound. In 
the first place, the principle of judicial notice, i. e. of assuming the truth of 
an allegation without any evidence (post, § 2565), rests on the conceded 
notoriety of the fact alleged, as being too well known to need evidence; 
obviously this can never be the case with the specific act of executing a par
ticular document. In the next place, the doctrine of judicial notice applies 
as soon as the allegation is made, without any evidence whatsoever in its 
support (post, § 2565); it would follow that, as soon as the party alleged by 
counsel that J. S. had .executed an alleged document, the Court must notice 
that as a fact, and no production of a purporting seal or signature would be 
necessary; but this is obviously not the practice. Furthermore, it is con
ceivable that a Court might judicially know what the design of a certain 
public seal was, but this would not of itself enable the judge to declare that 

I For example: "The seal of a notary public ia judir-ially taken notice of" Evi. 
dence, i5). 
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the specific impression offered in court was genuine or forged. It would 
then, that what is actually done is not done by virtue of any doctrine 

of judicial notice. It is, on the contrary, a simple instance of declaring that 
sufficient evidence of genuineness E".xists, on the general principle of Authen
tication (ante, § 2130). Tht: fact constituting this sufficient evidence is the 
existence upon the document of an impression or writing purporting to be 
the official seal or signature; and this may well serve as sufficient evidence 
because the forgery of the seal or signature would be a crime, and detection 
would be fairly easy and certain.4 

On the other hand, the element (1) noted above, namely, that the J. S. 
who has thus genuinely executed this document is the official that he pur
ports to be, is a real result of the principle of Judicial Notice. This element 
is wholly separable from that of the authenticity of the paper. Whether by 
witnesses or otherwise we prove the paper genuine, we arrive simply at the 
fact that a certain J. S. executed this as an official paper. It is thus genu
inely all that it purports to be, and its authentication is complete. But that 
J. S. is the officer that he claims to be is still a fact external to the document, 
and must be reached by some other principle than that of authentication. 
That principle is here judicial notice. So far as the incumbent of any office 
is judicially noticed, when his ads are in question, this notice of him when 
he executes a document is merely an application of the general principle to 
a particular variety of act; the same thing would have been done had his 
act not been a documentary one. 1:.. seems, then, that the satisfaction of 
this element (1) namely, that J. S., the purporting notary, is actuall~' 
the lawful incumbent of that office is reached by a true application of the 
principle of judicial notice.5 

'What we find, then, is this general rule: So far as a particular seal or sig
nature is held to admit a document, the purporting impression of a specific seal 
or signature, evidences the document as genuinely executed by the purporting 
person, and his official character is assumed without evidence. 

§ 2162. Same: Mode of Authenticating when Genuineness is not ; 
Certificates of Attestation; Statutes presuming Genuineness. Suppose, now, 
that the seal or signature is one of a kind which does not sufficiently evi
dence its own genuineness, a tax-collector in another State, for example. 
Its genuineness therefore remains to be proved by testimony. The incon
venience of producing a witness who of his knowledge can testify to the 
genuineness of the seal or signature would be intolerable, and a resort to 
hearsay testimony in the shape of official statements has long been accepted 
as proper. But who is the appropriate officer to make such statements? 
Naturally, at common law, that chief officer at the source of executive power, 
who knows what persons have heen appointed and what are their seals or 

, This true process is seen in the forms of ex
pression of the statutes cited post, § 2162, from 
England, Colorado, florida, United Statru, 
WetOt Virginia, and WiscoDsin. 

Ii It follows that s Court might presume the 
document genuine, snd still decline to notice 
the official character of the WI iter, as in 
80IDe of the cases cited pod, § 2165. 
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signatures. He must also know their duties, and be authorized to certify to 
these, because the document, being usually offered as a hearsay statement, 
must appear to have been made under an official duty (ante, § 1633). Finally, 
the certifying officer must himself have such a seal as is presumed genuine, 
because otherwise the process of certifying would only have to be repeated 

• 

anew. Such a seal, at common law, would practically be the seal of State 
only (post, § 2163), for foreign officers at least, though for domestic officers 
it might be one of a lower grade. 

It will thus be seen that at common law, whenever a seal not itself presumed 
genuine is to be authenticated otherwise than by testimony on the stand, 
two dutinct rules are always involved in practice, namely, the admusihility of 
the hearsay certifying officer's statement, and the genuineness of his own pur
porting certificate. In other words, two questions must be answered: (1) 
What higher officer is authorized to certify to the authority of the lower office, 
the official incumbency of the person exercising it, and the genuineness of the 
document purporting to be executed by him; and (2) Is thu higher officer's 
purporting certificate to be pre8umed genuinef 1 The one requirement might 
be satisfied without the other; for example, (1) a judge of court might be a 
proper officer to certify tl) a clerk's authority to copy the records and to the 
genuineness of a copy purporting to be by the clerk; but (2) the judge's 
own purporting certificate might not be sufficiently authenticated by his 
seal if from a foreign State, though it might be if from the domestic juris
diction; and resort might further be required to the seai of State, which would 
be presumed genuine. Now it iH the Authentication principle which an
swers the second question, and the Hearsay exception which answers the 
first question. Practically, it is natural to answer the second one first, be
cause this narrows the scope of the search for the answer to the first; for 
example, in the above instance, if the law declines to presume genuine any 
foreign seal less than the seal of State, it is at once obvious that such a seal 
must ultimately be obtained, and the remaining question is merely as to the 
proper intervening certifying omcen. 

In dealing, therefore, with the principle of Authentication by official seal, 
it is impossible to treat of all the elements practically required to exist for 
the admissibility of a hearsay official document, because the Authentication 
principle merely tells what seals will be presumed genuine; and if the seal 
in question is of an inferior grade, resort must be had to the Hearsay excep
tion to determine what officer has authority to certify to it; and the rules of 
that exception are so distinct and detailed that it would be impracticable to 
deal with them apart from their general principle. 

Statutes have copiously intervened to liberalize the rules of the common 
law on both subjects.2 But the matter is further complicated by the cir-

11161. I This distinction h8II already been I For convenience, all statuies of this double 
exomined, ante, i 1679; but it desirable compo:lite character have been placed under 
to now it again here. the Hesreay exception (anU, Ii 1680-1682). 
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cumstance that most statutes dealing with the subject provide in the same 
section for both sets of rules, i. e. they not only declare the higher officers 
classified according as they deal v.ith judicial 
recorda or other kinds of official documents. 
Under the present head are placed only such 
statutes as deal exclusively with the principle 
of Authentication. i. e. expressly and merely 
declaring that ce .. tain kind.! 0/ seals shall be 
presumed genuine. and therefore shall need no 
further certifying of genuineness; as weU as 
judicial rulings interpreting these statutes. 
Besides the foUowing statutes. which deal with 
seals only. or scn1s and signatures. may 
be consulted those dealing with liignat'lru 
only. collected poat. I 2167: 

ENGLAND: 1845. St. 8 &: 9 Vict. c. 113. 
I 1 ("Whereas it is provided by many statutelll 
•.. [that various official documents. cor
poration proceedings. certified copies. etc .• 
shall be admissible when duly authenticated). 
and whereas the beneficial effect of these pro
visiolll! has been found by experience to be 
greatly diminished by the difficulty of proving 
that the said documents nrc genuine. and it 
is expedient to facilitate the admisaion in evi
dence of such and the like documents." it is 
cnaeted that whenever any certificate. official 
document. etc.. is receivable in evidence. it 
shall be admitted if it "purport to be sealed or 
impreascd v.ith a stamp. or sealed and signed. 
or signed alone. as required. or impressed v.ith 
a stamp and signed. as directed by the respec
t.ive acts ••• , without any proof of the Ben! 
or stamp. where a seal or stamp is necessary, 
or of the signature of the official character of 
the person appearing to have signed the same, 
and without any further proof thereof. in every 
case in which the original record could have 
beeD received in evidence "}; I 2 (judicial no
tice to be taken of the signatures of the judges 
of the superior ,courts at Westminster); 1851, 
St. 14 &: 15 Vict. e. 99. t 7 (presuming genuine 
the purporting seal or signature lind official 
character of a person certifying a copy of a 
foreign statute. judgment, etc.); I 11 (every 
document admissible in England. Wales. or 
Ireland. "without proof of the seal or stamp or 
signature authenticating the same." or d the 
official character of the signer. shall equally be 
received ia the colonies); St. 1905. 5 Edw. 
VII. c. 15. § 52 (trade-marks; documents P'll
porting to be orders of the Board of Tra.Je and 
to be under Board seal or to be signed by its 
sorretary. etc.. admissible without furth<!r 
proof) ; Permanent Trustee Co. 1'. Fcls, 
A. C. 879 in Poland; 
cited 'more fully ante. t 1681}. 

C .... 'lAD.\: Dominion: Rev. St. 1906. c. 139. 
• 94 (affida,its. etc.. before the Supreme 
Court; purporting seal and signature of com
missioner, notary public. judge or court. etc .• 
etc., is presumed genuine); c. 144. 1 146 
(winding-up of companies: seal of any court. 
etc .• on any document. to be judicially noticed) ; 

Order-in-Council. Aug. 5, 1916, issued under 
War MeasurOll Act 1914 (desertion; enlist
ment paper and officer's certificatc of absence; 
purporting signatures suffice); Albe,ta: St. 
1910. 2d sess .• Evidence Act. c. 3. § 41 (likc 
Onto Re\,. St. 1897. C. 76. § 39); Briluh 
Columbia: Rev. St. 1911. c. 78. § 44. c. 127, 
1147 (land registrar; quoted ante, § 1651) ; 
c. 78. § 57 (depositions; like Onto R. S. C. 76. 
t 39); Manitoba: Rev. St. 1913. e. 65. , 53 
(documents certifying the nlaking of an affi
davit. and purporting to bear the signature or 
seal of the commissioner. judge, notary. consul, 
or other authorized officer as specified, shall be 
received without proof of signature, seal. or 
official character); C. 171. § 90 (title-rcgistrar's 
certificate of regist!'Ation. a~mitted ""'ithout 
proof of the signature or seal"); § 81 (pur
porting certificate of registered land-title. 
presumed genuine. "without proof of signa
ture or seal"); c.47. § 5 (purporting Surrogate 
CI,\~rt's seal need not be proved); N= Bruna-
1cick: Conso!. St. 1903, C. 62. § 7 (commis
sioners to administer oaths. etc .• out of the 
Pro\inee; affida\it. etc., admissihle wit: out 
proof of signature or seal); § 3 (commisaioner's 
acts in taking affida\its must be authenticated 
in the same manner as for conveyances); 
c. 127. § 59 (all documents admissible by the 
law of England without proof of seal. stamp, 
signature. or offichl character. are hO"ce also 
thus admissible); .V ew/oundla,..d: Conso!. St. 
1916. C. 83, Ord. 34. Rull' (} (judicial notice is 
to be taken of the !l<!al or signature of any 
judge. notar..... consul. etc.. authorized to 
takc cxaminations. etc.. in oiher British 
possessions or in foreign Statcs); e. 91. § 17 
(like N. Br. Conso!. St. 1877. C. 127. § 59. 
substituting "British" for "England"); Now. 
Scotia: Rev. St. 1900. C. 163, § 18 (like N. Br. 
Conso!. St. I!. 1::7. § 59. adding Ireland); 
• 48 (any document purporting to bear the 
seal or signn ture of one of the specified officials 
authorized to administer and certify to oaths 
in or out of the Province shall be admitted 
v.ithout proof of the seal. signature, or official 
character); Rules of Court 1900, Ord. 59. 
Rule 2 (" all copics, certificates and other docu
ments. appearing to be sealed v.ith a seal of 
the Court. used by the prothonotary. shall be 
nrc8umcd to be authenticated ") ; Ontario: -Re\,. St. 1914. C. 76. § 39 (signature of Ii judge. 
or sigllfature and sea) of a foreign notsry. 
corporation. mayor. chief magistrate. governor. 
judge. consul. \ice-consul. or consular agent, 
&ppended to a certificate of administration of 
an oath. etc •• shall be admitted "without proof 
of such signature or seal and signature" or 
official character); Prince Edward [,1. St. 
1889. § 25 (the seal of any foreign State and 
the certificate of a Secretary thereof. v.·hen 
offered to prove "the exi5tence and compe-
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authorized to certify to other official documents, but also declsle how far up 
the process must be continued before reaching a seal which will be presumed 
tency" 01 any court, officer, or clergyman, and seals of office or the principal officers of 
"shall be deemed authentic without proof government in the legislative, executive. and 
thereol," whether it be an independent State judicial departments 01 this State and or the 
or one 01 a federation); '38 (affidavits taken United States; the existence. title. national 
without the province; the officer's" signature flag, and seal of every State or Sovereign 
and official character" must be certified by a recognized by the executive power of the 
notary public under seal or a judge or clerk of a United States; the seals of Courts 01 admiralty 
court 01 record or superior or county court and maritime jurisdiction. and of notaries 
under court seal, or the mayor of a city or public "); '2015 (judge's certificate or affi-
town and the corporate seal. or a British davit in a loreign country or domestic State, 
~onsul under seal; the certifier's signature and attested by clerk or Court under ita seal, to 
seal taken for genuine without other proof) ; be r.dmissiblc); Colorado: Compo L. 1921, 
Qwbec: 1915, Chiniquy 11. Begin, 24 D. L. R. § 4331 (State industrial commission; Courts 
687 (certified copy, by clerk of the county shall take judicial notice of its seal); Dela-
court, of a record 01 marriage at Kankakee, ware: Rev. St. 1915. § 579 (State insurance 
Ill., admitted without prool of seal or signa- commissioner's instruments under official 
ture, under Que. Civ. C. Art. 1220; also a seal, admissible); Florida: G. S. 1919, ,2726 
copy of a register of baptisms at St. Anne. (" the impression of the seal" of the commie-
Ill., signed by the pastor); SaJJ1.:atchcwan: sioner of agriculture on a deed or contract 
Rev. St. 1920, c. 44, § 44 (like Onto Rev. St. purporting to have been made by trustees 01 an 
c.76,I39); Yukon: Conso\.Ord.1914,c.30.§18 internal improvement fund, or members of a 
(like Eng. St. 14 & 15 Vict. C. 99, t 11, omitting board of education. or the commissioner of 
"Wales"); ib. f 46 (like N. Sc. Rev. St. 1900. agriculture. "shall entitle the same to be 
C. 163, ,48). received in evidence"); § 3798 (similar, for 

UNITED STATE!!: Federal: Rev. St. 1878, deeds <>f certain State lands, under seal of 
, 1750, Cooe § 3304 (on a prosecution for State department of agriculture, attested by 
perjury, any document "purporting to have the commissioner); Geor(lia: Rev. C. 1910. 
affixed, impressed, or subscribed thereto or I 5734 (seals of admiralty and maritime 
thereon the seal and signature of the officer Courts" of the world" and of States of the 
administering or taking the same in testimony Union and departments of the U. S. Govern-
thereof, shall he admitted in evidence without ment, are noticed v.ithout prooO; Hawaii: 
proof of any .lch seal or signature being gen- Re\'. L. 1915, , 2593 (quoted ante, § 1680); 
uine or of the official character of such per- I 2605 (" Whenever by any law now or here· 
son "); Code 1919, § 683 (original application after to be in lorce, any certificate. official or 
for entry in general land-office; cited more public document or documents, or proceeding 
fully ante, § 1680); § 1387 (comptroller 01 the of any corporation. or joint stock, or other 
currency; his certificates, etc., .. sea1ed with company, or any certified copy of any docu-
his seal of office," admissible); U 8071, 8122 ment or by-laws, entry in any register or other 
(U. S. IIhipping commissioner; "any instru- book, or of any other proceeciing shall be 
ment, either printed or writt.en, purporting receivable in e\idence of any particulars, the 
to be the official act of a shipping commis- same shall respectively be admitted in evidence 
sioner and purporting to be under the seal and in any court, and by any person having by 
signature of such shipping commissioner," law or by consent 01 parties authority to hear. 
admissible); Arizona: Rev. St. 1913, Civ. C. receive and examine evidence, provided they 
It 1765, 1766 (certifimtes of administration respectively purport to be eealed or impressed 
of oath by certain officers without the State. with a stamp, or ~lcd and signed, or signed 
with seal affixed, may be read in evidence); alone as rP.quired, or impressed with a IItamp, 
ArkanaCl3: Dig. 1919, § 6594 (seal of commie- and signed as directed by the respectiVe acte 
sioner of State lands, to be sufficient authen- made or to be hereafter made, without any 
tication); U 4212-4214 (official character of a proof of the seal or stamp where a seal or atamp 
judicial officer in a State or Tp.rritory of U. S., is necC88ary, or of the signature or 01 the 
to be authenticated by certificate under seal official character of the person appearing to 
of clerk of a court of record in county; ()f have signed the same, and without any further 
officer without the U. S., by seal of State of proof thereof in every case in which the original 
the government; within this State, need not record or document could have been received 
be authenticated); § 667 ("every paper exe- in evidence"); Ida1w: Compo St. 1919. § 7933 
cuted" by State bank commissioner under (like Cal. C. C. P., § 1875); Illin0i6: Rev. 
official seal "shall be received in e\idcnce"); St. 1874, C. 101, § 6 (certificate under official 
Cali/ornia: C. C. P. 1872, § 1875 ("Courts take seal of an officer out of the State is 'prima 
judicial notice of • • . the seals 01 all the facie' evidence of his authority to administer 
Courts of this State and of the United States; oaths); Iowa: Code 1897, § 4.179, Compo Code 
the accession to office and the official signatures § 7386 (signature and seal of an officer author-
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genuine. For example, they may provide that a city tax-collector's certified 
copy may be authenticated by the mayor's certificate under city seal, and 
this in turn by the seal of the governor, or chancellor, or secretary of State 
under seal of State. Every such statute includes a declaration of the Au
thentication rule as well as of the rule of the Hearsay exception. 

§ 2163. Seal of State. The purporting seal of State of a foreign nation, 
by universal concession, at common law, is presumed genuine; 1 though it is 
difficult to say how far the rule would apply to a colony or other dependency 
having a seal of its own.:! 

The principle is in the United States conceded to apply to the purporting 
seal of the United States and of anyone of the States,3 and presllmab!y also 

ized to take depositions and affidavits are pre- Just. Peace {public sesI of certain aldermen, 
sumed genuine; Compo Code § 6375 (notarial presumed genuine); St. 1901, May 21, Dig. 
seal on extra-State certificate is 'prima facie' § 8731 (official character of an officer tsking 
e,idence that recital on seal confOi'iIIS to extra- an acknowledgment in Cuba, Porto Rico, 
State law); § 7411 (made of authenticating or the Philippines, to be evidenced by his 
a deposition); Louisiana: Rev. L. 1897. official seal. and if he has none, by the certifi
§ 1436 (attestation and seal of an American rote of a U. S. officer there who has one); 
consul. consul-general, \ice-consul, or com- Tennes8ee: Shannon's Code 1916, § 3273 a19 
mercial agent, to be proof "that it emanated (State bank superintendent's seat; any paper 
from said consul," etc.); Maryland: Ann. executed by him under seal is admissible); 
Code 1914, Art. 68, § 3 (administration of an Utah: Compo L. 1917, § 7076 (like Cal. C. C. P. 
oath, provable by "a certificate under the § 1875); Viruinia: Code 1919, U 6197-8 
notarial seal of a notary public "); Michigan: {certified copy or certificate purporting to be 
Compo L. 1915, § 588 (\and-office seal, to be by a clerk of court and certain public officera 
.. 'prima facie' evidenceJof the due execution" in the State and in West Virginia, receivable 
01 a certificate of purchase, etc.); MU~i&3ippi: without proof of seal or signature or official 
Code 1906, § 1973, Hem. § 1633 ("any certifi- character); Weal Virginia: Code 1914, C. 130, 
cate, attestation, or authentication purporting § 5 (certified copy or certificate purporting to 
to have been mado or given by any person as be signed or sealed by court clerk, Secretary of 
an officer of any State or of the United States, State, treasurer, auditor, or county surveyor, 
shall be 'prima facie' e\idence of the official need not be proved genujne); C. 130, t 31, 
character of such person"); Code 1590, as amended by St. 1917, C. 48 (affidavit before 
Hem. § 350 (same' for certificate of officer ad- an officer of "another State or country," 
ministering oath out of the State); Montana: authenticated by official seal, or if he have 
Re,-. C. 1921, § 10532 (like Cal. C. C. P. § 1875); none by "some officer of the same State or 
Ner0d4: Rev. L. 1912, § 3213 (impression of country under his official seal"); Wiscomin: 
Ileal of the State land-office "shall impart Stats. 1919, § 4149 (q'Joted ante, § 1680). 
verity" to papera "emanating from such § 1163. 1 Enu. 1724, Anon., 9 Mod. 66 
office") ; New Hampshire: Pub. St. 1891, C. 167, (exemplification of a judgment "under the 
§ 8 (insurance commissioner; no further proof common seal of the States" of HoUand, 
than his official scal "shall be required to admitted); 1825, Yriss"i 1>. Clement, 2 
authenticate" his official ccrtificates, etc.); C. & P. 223, 225 (foreign State seal will be 
New York: C. P. A. 1920, § 330 (certified assumed genuine, if the State is one recog
copies by officera having seals must bear the nized); U. S. 1816, Griswold 1>. Pitcairn, 2 
seal, except for usc in the same Court); Conn. 85, 89 (foreign judgment under great 
North Dakota: Comp. L. 1913, § 299 (State seal of Denmark, rec~ived); 1851, Watson 1>. 
land commissioner's seal is .. 'prima facie' Walker, 23 N. H. 471, 496 (seal of England, 
evidence of the due execution" of any con- presumed genuine). 
tract or other paper of the State board of 2 1803, Henry 1>. Adey, 3 East 221 (Ileal of 
university and school lands); § 7902 (authen- the island of Granada, not accepted); 1807, 
tication of depositions by seal); Oregon: Buchanan 1>. Rucker, 1 Camp. 63 (judement 
Laws 1920, § 729 (like Cal. C. C. P. § 1875); sealed with the seal of tal island of Tobago; 
PmMJIlronia: St. 1840, Apr. 3, § I, Dig. the judge's handwriting proved). 
1920, § 8685, Evid. (certificate under seal of an I Bosides the following rulings, many 
acknowledgment of a recordable deed, etc., statutes, cited ante, If 2162, 1680-1682_ 
is receivable "without requiring proof of the expressly recognize this rule: Fro. 1826. U. S. 
said seal," whether made within or without the II. Amedy, 11 Wheat. 392, 407 (exemplification 
State) ; St. 1869, Mar. 12, Dig. § 13000, of incorporation-act of Massachusetts, uDder 

605 
• 



§ 2163 AUTHENTICATION OF DOCUMENTS [CHAP. LXXII 
• 

to that of a Territory organized by Congress. But whether the Court, for the 
purposes of substantive law, will treat as an independent State any com
munity not already so treated or recognized by the Executive is a different 
question (post, § 2566).4 

§ 2164. Seal of Court; Clerk's ; Justice of the Peace. (1) At 
common law, it would seem that the purporting seal of 1W ccmrt of a foreign 
State would be presumed genuine,1 except that of a court of admiralty; 2 the 
distinction depending, not perhaps upon any greater ease of detecting a 
forgery of the latter. but rather upon the general and peculiar position of an 
admiralty court as applying the common law of nations and therefore as 
partaking by comity of the nature of a domestic court. Statutes have, how
ever, in some jurisdictions amplified the scope of the common-law rule (ante, 
§§ 2162, 1681). 

(2) The purporting seal of any court within the jumdiction is presumed to 
be genuine.3 Under this principle, in the United States, would be included 

purporting signature of Secretary of State and II. Hand, 3 Johns. N. Y. 310, 314 (exemplifica-
seal of State, received, lIS under Fed. St. 1790, tion of a French judgment not lISSumed authen-
quoted ante, § 1680; the seal of State suffices tic. "Of what notoriety can such a seal be in 
under the statute, and" the IJ.Dnexation [of it} this country? The extension of the rule in-
must, in the absence of all contrary evidence, Bisted on by the plaintiff would open the ave-
always be presumed to be by a person having nues of fraud nnd i.-nposition It). Cont.n" 
the custody thereof and competent authority Ilemble: Can. 1853, CloT 1>. Sanfacon, 2 All ..... 
to do the act"): Cal. 1859, Yount II. Howell, Br. 641 (purporting seal of Supreme Court 
14 Cal. 465, 467 (U. S. mnd-patent, with signa- of Maine, shown to be used by the District 
ture of President and seal of U. S., received as Court, received); 1863, Junkin II. Davis, 22 
genuine); Ga. 1897, Rcppard 17. Warren, 103 U. C. Q. B. 369 (judgment in the tenth judicial 
Gn. 198, 29 S. E. 817 (an original giant and district of California: exemplification under 
plat from a State, authenticated by the State . seal purporting to be of the fourteenth district, 
seal; unless the seal is in such a condition that excluded). 
its genuineness cannot be determined) ; If the court is proved to have no Ileal, then 
IU. 1894, Chicago 4: A. R. CO. II. Keegan, 152 80me other seal that can be presumed genui:.c 
111. 413, 416, 39 N. E. 33 (Governor's deed, is necessary: 1827, Packard II. Hill, 7 Cow. 
under seal of State; genuineness presumed); N. Y. 434,443, app. 2 Wend. 411, 5 Cow. N. Y. 
Me. 1841, Robinson I). Gilman. 7 Shep!. 299 375. 384 (copy of a Spanish judgment at Ha-
(seal of Massachusetts, affixed to the exem- vana, signed by the clerk who kept the reCOi~, 
plification of a law, genuine) : the seal of the Royal College of Notaries being 
N. H. 1831, State II. Carr, 5 N. H. 367, 370 used and the Court having no seal, held slIffi-
(seal of Connecticut); Va. 1831, Ex parte cientlyauthenticated). 
PovalJ, 2 Leigh 816, 817 (record of a domestic 21713, Stennil1>. Browlt, 10 Mod. lOll ~~~l'!>' 
State, sealed by a judge of probate, attested by ora sentence of a French admiralty court, · ... '!I'~· 
the Governor under State eeal, received). ecribed by the officer of the court," excludvd; 

• Enq. 1825, Yrissari II. Clement, 2 C. 4: P. the seal of the court required); 1819, ':'ltomp-
223 (cited aupra); U. S. 1818. U. S. II. Palmer, 80n 1>. Stewart, 3 Conn. 171, 181 (sell.! of any 
3 Wheat. 610, 635. 642 (9Cal of a foreign gov- Admiralty Court, but nDt an ordinal;' foreign 
crnment not acknowledged by our Executive Court, genuine). 
docs not prove itseIC). Not decided: 1811, Gardere II. ltlli. ("c., 7 

§ 21". 1 Enq. 1803. Henry 11. Adey, 3 East Johns. N. Y. 514, 519 (certified -:""'i d 8 
221 (judgment of the islllnd of Grenada; .. the British Vice-Admiralty judgment, witJr Court 
Court held the nonsuit proper for defect of the seal; whether assumed authentic, left unde-
proof of the seal: they Mid that they could cided). 
not take judicial notice that the eeal affised Contra: 1826, Catlettll.lns. Co., 1 Paine C. C. 
Wall the 80aI of the ialand, which Wall 594,613 (judgment of Vice-Admiralty CoIJ.I,t of 
to be shown "): U. S. 1807, De Bobry II. De Isle of France: 80al does not prove itself). 
Laistre, 2 H. 4: J. Md. 191,218 (seal of a foreign J Enq. 1658, Olive II. Gwin, 2 Sid. 145 ("We 
court docs not Prove itself); 1852. Pickard v. ought to take notice of a !!Cal created geDerar~v 
Bailey, 26 N. H. 152, 167 (seal of a Canadian by act of Parliament": noticing the of ,;;. 
Court required ~ be proved); 1808, Delafield Welsh court); 1702, Green II. Waller, 2 lA. 
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the seal of a Federal court,· as well as that of the court of another State of 
the United States.s That this was the accepted common-law rule is of par
ticular importance in view of the varying forms of authentication sanctioned 
by many statutes, especially the Federal statute (ante, §§ 2162, 1681); be
cause, since such statutes merely sanction the form specified therein and do 
not forbid the use of any form otherwise receivable (ante, § 1681), a docu
ment may be sufficiently authenticated by judicial seal on common-law 
principles, though it may not satisfy the statute. 

(3) The signature of the clerk alone, without the court seal, has been by 
most Courts regarded as sufficient to be presumed genuine, for any certified 
copy of the records of a court within the jurisdiction,s though not of a court 

Raym. 891, 893 (judgment 01 an admiralty 
court, proved by exemplification under ita 
seal): 1844, Bailey p. Bidwell, 13 M. &: W. 73 
(petition in bankruptcy, sealed by the Court, 
sufficiently authenticated): U. S. 1831, Com. 
c. Phillips, 11 Piek. Mass. 28, 30 (to a certified 
copy of a record in Middlesex Co. under the 
purporting clerk's hand and court seal, it W89 
objected that the judges of another court had 
"no means of knowing whether he is the clerk 
lawfully appointed or a usurper of the office, 
and that the seal of the court without a clerk's 
signature is insufficient, for a stranger might 
get possession of the seal"; held, that a certi
fied COpy "by the clerk of such court 101 
record] under the seal thereof" wa." sufficient 
II in e\'cry other jUdicial tribunnl or the Com
monwenlth ") ; 1869, Kingman .,. Cowles, 
103 Mass. 283 ("The clerk is the proper cus
todian of the records; nnd the seal of the Court 
attached to his certificate attests the possession 
or the record in the person who certifies; 
records so certified are always received as truo 
• prima facie,' without proor in the first in
stance of their genuineness or or the official 
character of the person who assumes to act 
in such official capacity"). 

4 1838, '-\' omack p. Dem man, 7 Port. Ala. 
511,516 (aeal of a Federal court in a Territory, 
pre:;~ed gent;ine); 1866, Adams 1>. Way, 33 
Conn. 419, 4~9 (seals of a Federal court 
assumed genuine, and not treated as foreign) ; 
1850, Williams II. Wilkes, 14 Pa. St. 228 (seal 
of U. S. circuit court proves itself, SB that of a 
domestic court). 

i 1903, Ford .,. Nesmith, 117 Ga. 210, 43 
S. E. 483 (but here under statute): 1841, 
Steamboat Thames 1>. Erskine, 7 Mo. 213, 217 
(certificate of clerk under court seal to deposi
tion without the State, sufficient); 1833, 
Dunlap c. Waldo. 6 N. H. 450 (signature or a 
county clerk under county seal in New York, 
assumed genuine, as being the _I of the 
county court). 

Contra, Bernbk: 1857, Behn.,. Young, 21 Ga. 
207, 213 (jurat of affidavit by purporting judge 
of probate in Florida, not recOgnized without 
proof of official character). 

It may be added that the effect of a judicial 
seal, with respect to raising the presumption 
of genuineness for the document, is to be dis
tinguished from its effect as importing also an 
order by Ihe Court 10 Ihe clerk /0 make the spe
cific COPII sealed; for only by such a specific 
order, in the English rule, does a certified copy 
of a judicial record become admissible as a 
hearsay statement (ante. § 1681)., The dis
tinction is neatly brought out in the case of 
Henry 1>. Adey, supra, note I, where a judg
ment or the island of Grenada was offered; 
the judge's signature to a certified copy of the 
clerk was proved by testimony on the stand, 
80 that the dooument was sufficiently authen· 
ticated; but the clerk's copy WSB inadmissible 
unless he hnd authority to make it, and the 
order to do so could be implied only from the 
seal; thus, a seal was 'leces'i8.Q', and the pur
porting seal of a foreign court does not authen
ticate itself and hence had to be otherwise 
proved. 

, 1888, Ponder tI. Shumana, 80 Ga. 505, 507, 
Ii S. E. 502 (signature of a probate clerk, as
sumed genuine); 1918, Ames Evening Timos 
c.AmesWeeklyTribune,l83Ia.l188,I68N. W. 
106 (affidavit sworn before clerk of court); 
1816, Rowland II. M'Gee, 4 Bibb Ky. 439 
(certified COpy of a will by a clerk of a court 
without seal, receivable because of the general 
authority in clerks to certify such copies); 
1901, Mal'6ee II. Middlesborough T. L. Co.,
Ky. ,65 S. W. 118 (county court clerk'l! 
signature and name will be noticed as genuine; 
II though generally Courta will require" IIOme 
evidence of identification,' whatever this 
inconsistent pronouncement may mean); 1897, 
Com . .,. Kennedy, 170 Mass. 18, N. E. 782 
(certified copy of a domestic record need not be 
under seal); 1854, Major c. State, 2 Sneed 
Tenn. 11, 15, aellible (certified transcript by a 
clerk of a domestic court. authenticated with· 
out official or court admiesible). 

Contra, ,emble: 1853. t'. Driskell, 
13 Ga. 253 (clerk's certificate from a local 
court, not under court or private seal, ex
eluded); 1843, Chambel'llll. People, 5 Ill. 351, 
355 (clerk of another court's signature withou~ 
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without the jurisdiction.7 This question could not arise at common law in 
England, because it was there maintained that the clerk had no authority, 
merely from his office, to certify copies, and the court seal was necessary 
as importing a specific order to him (ante, § 1681) i but in the United States 
it was early conceded that the clerk had by his office an implied authority 
to furnish copies, and thus the only question remaining was that of pre
suming his signature genuine, and this was not a difficult step to take for 
clerks of domestic courts. By statute, however, this rule has been sometimes 
amplified (anie, §§ 1GSl, 2W2, post, § 216i). 

(4) The case of a judge's signature alone seems rarely to have arisen for 
express decision at common law.s It may be supposed that, wherever it 
could have any legal force, it would be presumed genuine for the judge of a 
domestic court. 

(5) A justice of the peace's court is not at common law a court of record, 
nor does it possess a seal. It has therefore generally been held that a pur
porting signature of a justice of the peace, even within the jurisdiction, is not 
presumed genuine; though the practice is not uniform.9 A justice's authority 
to take a deposition is always a creature of statute (ante, §§ 13i6, 1380-1382), 
and hence the mode of authenticating his certificate must be sought there
under. On these points the statutes are elsewhere referred to in dealing with 
the authentication of the taking of depositions (ante, § 16i6), and with the 
admissibility of copies of judicial records in general (ante, § 1(81) and official 
signatures (post, § 2167). The presumption of official character (as where 
the certificate is merely signed" J. P.") is elsewhere noticed (post, § 2168); 
and the authentication of a justice's docket by proving its cllstody has already 
been considered (ante, § 2158). 

senl, but the signature proved; official charac- Cal. 1860, Ede 'D. Johnson; 15 Cal. 53, 57 
tE:r must be fihown; same for It justice of the (justice of the peace's certificate of acknowledg-
pl'lLCe of another county). m~nt, assumed genuine); Ind. 183i, Doughton 

N 01 clear: 1830, Durton n. Pettibone, 5 .,. Tillay, 4 Black!. 433, 434 (signature of 
Yerg. Tenn. 443 (copy of:1 record; the clerk's iustice's jurat in adjoining State. not assumed 
DOme nC\.>d not be signed at the ond, if it genuine; nor his authority to administer oaths 
appears somewhere, at Icust when the Court assumed); 1892, Bridges v. Branam, 133 Ind. 
seal is added). 488. 496, 33 N. E. 2il (justice's record not 

Compare the cases cited posl, § 25i8 (judicial presumed genuine); KII. 1811, Talbott 'D. 
notice). Bradford, 2 Bibb 316 (justice of the pcace 

7 1825, Allen n. Thaxter, 1 Black!. Ind. 39!) within the Commonwealth; office presumed): 
(clerk of probate court of another State; certifi- 1815, Gcohegan v. Eckles, 4 Bibb 5 (copy of a 
cute without court, seal not presumed genuine). record attested by a justice, not admissible 

8 li96, Alston v. Taylor, 1 Hayw. N. C. 381, except under seal of court, or except when 
395 (Virginia record-copy certified by clerk and acting under btatutory authority to give copies); 
presiding justi~e without seal; excluded; 1847, Winston n. Gwathmcy, 8 B. Monr. 19, 
"where there is no seal it should be certifi<xl 20 (justice of the peace of another State, 
there was none"). authenticable by tho clerk of the county court 

o Ala. 18i4, Holleman 'D. De Ny5C, 51 Ala. or of the city hustings court); Mas8. 1855, 
95, 100 {one signing as J. P. during a rebel Com. n. Dowring, 4 Gray 29, 30 (no seal re-
occupation, pre:mmed to have held over in the quired. for a copy of a record coming up from a 
office); A,.k. 18i6, Jenkins 'D. Tobin, 31 Ark. justice of the peace); N. Car. 1826, Hamilton 
306,308 (justice of the peace in another Stlltel 'D. Wright, 4 Hawks 283, 285 (official character 
certificate of deposition docs not prove itself) l and signature must be authenticated). 
1888, Moore.,. State, 51 Ark. 130, 10 S. W. 22 Compare the cases cited posl, § 25i8 
(justice's docket entry does not prove itself) l (judicial notice). 
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§ 2165. Seal of Notary. (1) Other than a foreign seal of State (ante, 
§ 2163), the only foreign official seal presumed at common law to be genuine, 
by universal concession, was that of a notary. The notary's hearsay certifi
cate was at common law not admissible except for the single purpose of 
evidencing the fact of demand and non-payment (protest) of a foreign bill of 
exchange (ante, §§ 1675, 1(76); but, so far as it was thus receh'able, the 
purporting notary's seal sufficiently evidenced its genuineness. The reason 
for the exceptional recognition of this officer's seal was undoubtedly the 
necessity for prompt action in fixing the liabilities accruing on commercial 
paper, and the consequent impossibility of securing further certification of 
the document under the seal of State; this consideration sufficing to override 
the risk of forgery: 

1699, Anon, 12 :Mod. 234: "Plaintiff, to show a protest, produced an instrument at
tested by a notary public; and though it was insisted on that ht tihould prove this instru
ment, or at least give some account how he came by it, HOLT, [L. C. J.J ruled it not to be. 
necessary; for that, he said, would destroy cOllunercc and public transactions of this nature." 

1821, Tll.aIllIA.';, C. J., in Browne v. Philadelphia Banl', 6 S. & R. 484: "Public con
venience requires that a certificate under a seal of this kind shall be 'prima fllrie' evidence, 
without pro .... ing that the person who used it and signed the certificate was a notary com
missioned by the governor. It ought to he presumed, tiII the contrary be proved, that no . 
man would dare to assume the office without proper authority." 

1840, MUIIPHY, .J., ill Waldron ..... Turpin, 1.) La. 552, 555: "The Courts of one State 
can have or be presumed to have no more knowledge of the signature and capacity of the 
public officers of another State than of any othcr foreign country. To the above rule 
there e.~sts an exception as regards notarial protests of foreign bills of exchange. It has 
been introduced in aid of commerce, founded who\1y upon the custom of merchants and 
public convenience; it has been acknowledged and maintained by the Courts of law, and 
such protests receive credit e .... erywhere without any auxiliary evidence. • . . The im
portance and almost universal use of biJIs of exchange as the means of remittances from 
one country to another; the great commercial facilities they have been found to offer; 
and the delay and trouble of procuring evidence from distant places are among the grounds 
upon which this exception has grown up." 

This rule seems never to have been disputed, and its uniyersal concession 
has caused the precedents to be few in number.l The only question seems 

§ 2165. I Eno. 1725, Walrond 11. Van Moses, ticed, "whenever it is used to attest a docu-
8 Mod.322 (notary in Holland); 1802, Hutcheon ment which by the usages of nations may be so 
v. Mannington, 6 Ves. Jr. 823 (certificates of a attcsted"; yet tho opinion afterwards in-
notary public and a malPstrate in an East Indian con:cistentIy refers to a consular certificate as 
colony; Eldon, L. C., observed "that a nottlry evidencing the notary's official character); 
public by the law oC nations has credit every- Ind. Burns' Ann. St. 1914, § 476 (a certificute 
where; the Court therefore will give credit to purporting to be under seal of a notary in the 
bim; but that it was necessary to prove that U. S. is presumptive evidence of official 
the other person was a magistrate"); 1816, character); Ill. Code 1897, § 4624, Rev. C. 
KinnBIrd". Saltollo, 1 Madd. 227 (French notu- § 7331; 1903, Metculfe 1>. Carr, 133 Mich. 123, 
rial seal, without magisterial authentication, but 94 N. W. 734 (sworn probate petition; no-
certified by a London notary, received). tary's seal is presumed genuine in negotiable 
. ·,1 U. S. 1840, Dunn v. Adums, 1 Ala. 527. 530; instruments only); 1846, McGarr 1>. Lloyd, 3 
1877, Hart 1>. Ross, 57 id. 518, 520; 1795, Pa. St. 474, 482. 
Spegail tI. Perkins, 2 Root 274; 1001, Barber Compare the statutes cited ante. §§ 1675, 
v. International Co., 73 Conn. 587, 48 Atl. 1680, dealing with the history and admissibility 
i58 (a foreign notary's seal is judicially no- of notaries' certificates. 
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to have been as to theJorm of the seal; and this was properly held to depend 
upon the law of the place of purporting execution.!! 

(2) It followed that the purporting notary's certificate, lackillg the seal, 
could not be presumed genuine, and his signature and official character must 
be otherwise evidenced; 3 except that, by local statute or practice, a domestic 
notary's signature alone has sometimes been presumed genuine.4 The lack 
or the seal, therefore, merely deprives the ofl'cring party of the advantage of 
thereby evidencing genuineness. The purporting seal is not essential, as a 
matter of technical form (unless by some doctrine of substantive law or by 
express statute 6), to the acceptance of the certifieute as a hearsay official 
statement; it is merely a circumstance which enables the document's genu
ineness to be presumed: 6 

t 1837, Tickner ~. Robi!rts, 11 La. 14 (soal that the noto.ry's c~rtificate of arknowledg-
of Alabama notary, not in the form there ment bore Beal, may HUml''', even though the 
prescribed, held ill~ufficient to authl'nticate); notariul certificate as copicd shOlL'S rw aeal: 
1838, Carter v. Bailey, !J ~. H. 558, 568; 1&12, 1912, Davis v. Scybold, C. C . .-\" HI;' Fed. 
Bank of Rochester r. Gray, 2 Hill N.Y. 22i, 230. 402 (collecting authoritiC>!). 

• Ala. 1894, AJabamn ~nt'l Bank 1>. Chalta- 4 Jllabama: 18i6, Harrison v. Rimons, 55 
nooga D. de S. Co., 106 Ala. 663, 665, 18 So. i4 Ala. 510, .516 {notary acting under lo('al statute 
(Tennesscc notary':! certificate of affidavit, lIS ju~tice of the pcace; I>rt!s!Jmed genuine 
lacking seal, rcjected); IlS!J4, Bayonnc K. Co. without St'lll); I/linow: 1850, Rtout 1>. Slattery, 
1>. Umbenhauer, 10i Ala. 496, 499, 18 So. 175 12 Ill. 16:!, 16·1 (dome~tic notary's jurut to an 
(samc, for Georgill nffidnvit): 1902, Hny(l.'l 1>. affidavit, bearing tho signature only; genuine-
Bank, 132 Ala. 354, 31 So. ·1M (certificntc of neH~ and offidal character presumed, within 
acknowll-dgment by a "chancery clerk" in the same county); 1850, Rowley 1>. Berrilln, 
snother State. styling himself .. , ex officio' 12 Ill. HIS, 200 (similar; semble otherwise for 
notary public:' but lar.king a notarial seal, B notary out of the State, by statute); 1859, 
excluded); Conn. 18il, Ashcrnft 11. Chapmlln, Dyer t. Flint, 21 Ill. 80, 82 (similar); 1IiS8, 
38 Conn. 230 (notary's appointment and Schaefer 1>. Kienz(>I, 123 Ill. 430, 434, 15 ~. E. 
mgnaturc, proved by certificate of Secretary of 1M (Stout r. Slattery" still applies," in spite 
State, the seal not being attached to tho of the suhsequent statutes ahout notllri('s' 
notllrial c,ertificate); Ind. 1888, Pape r. Wright, seals, c. 101. § 6, and c. 9!J, § 7, relating to oaths 
116 Ind. 508,19 N. E. 462 (1'\ew York notnry's and notaries; heft>, II jurat of an nffidavit of 
jurat to a depotiition, lacking seal, allthenti- non-residence); 18!J6, Hertig v. People, 159 
cated by certificate of the county clerk under Ill. 237, 42 1'\. E. li79 (preceding case approved; 
seal); lao 1859, Rind~koff 11. Malone, 9 Ia. 540 here, a jurat to an affidavit of publication). 
(seal necessary); Mo. 1906, Ghal':lt 1>. St. Louis For the statute in this State as to th!! mode 
T. Co., 115 Mo. App. 403, 91 S. W. 453 of certifying a foreign notary's seal, sec ante, 
(Michigan notary's jurat to a deposition, lack- § 1676, and in/ra, § 2165, note 9. 
ing a seal, authenticated by certificate of tho ~ Sce examplcs in the following caSl's: 1873, 
circuit court clerk under seal); Nebr. 1907, DOlll'gan V. Wood, 49 Ala. 242; Hi4S, Fund 
Sheridan Co. 1>. McKinney, 79 Nebr. 220, 112 Com'rs r. GlaS8, 17 Oh. 542 {certificate of Ii 

N. W. 329 (a certificate lacking the date of expira- deed's acknowledgment). 
tioll of thc notary's commissiollM required hy • 1841, Lllmheth r. Calrlwcll. 1 Hoh. Ln. 61 
Compo St. 1!lO3, c.73, U4, iSllot eelf-authenticat- (domestic notary's protest without seal, re-
ing; the recital Iof date being equully eBSentilli ccived;" we arc acquainted with no law re-
~-ith the seal itaclf); N.H. 1838, Carteu. Dailcy, quiring 1I0tllries to furnish themsel\'es with 
9 N.H. 558, 567 (if a foreign certificate of protest seals;... this prnctic~ (of using them] is 
lacks thenotariaillCRl, the official characterofthe certainly laudahle, but nothing authorizes us 
notary, and the law stating the due manner of to say that the ah~nce of a seal on the certifi-
making, must be expressly e~'idcnced); N. Y. cate of a notary can prevent its admission when 
1842, Bank of Rochester 1>. Gray,2 Hill N. Y. oITered in evidencc"); 1842, Bank of Roches-
227,230 (foreign notary's prote8t without seal, ter 1>. Gray, 2 Hill N. Y. 22i, 229 ("There is 
not receivable "as evidence 'per se'''). considcrable douht whether any senl is strictly 

Tho modes of certilving to it by some olheP requisite. whether the notary's signature 
o/fid4l may be ascertained from the common- alone, that being provLod in the ordiuary way, 
law principle (anU, I 2163), and from tho would Dot be ellough anywhere"): 19M, 
8tatUtes collected ante, If 1675, 1680. Kinkade ~. Howard, 18 S. D. 60, 99 N. W. 91 

The recital, by the officer certifying a copy, (lack of a notary's to a certificate of deposi-
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1850, TREAT, C. J., in Stout v. Slattery, 12 III. 162 (admitting a notArial jurat to a peti. 
tion lor 'certiorari,' the seal lacking): "The failure of the notary to annex his official seal 
to the jurat does not vitiate the proceedings based on the petition. Within the county 
of Adams the addition '.>f the seal was not necessary [even to e"idence genuineness]. H 
the petition was to be used in another county, the seal of the notAry, or some other evi
dence of his official character, would be indispensable. • • . The power to administer 
oaths is expressly confened by stAtute and is not one of the incidents of office. The affix
ing of the notarial seal is not essential to the validity of his acts, e:'Ccept in cases where 
it is required by some rule of the common law or some provision of the statute. In all 
other his official acts, at least within the State, are none the less valid because they 
are not authenticated by his notarial seal. The only difference relates to the proof of his 
authority. If the act is not evidenced by the seal of the notary, his signature and official 
character must be established by some other legitimate evidence .••• It is only when 
it becomes necessary to prore the making of the oath that the seal of the officer or some 
competent evidence of his authori'ty must be produced." 

(:3) But by statute the power of a notary has been evelJ'Where enlarged, 
not only as to certifying other kinds of commercial paper and other acts re
lating to it (ante, § 16i5), but also as to certifying acknowledgments of deeds, 
swearing of oaths, taking of depositions, and the like (ante, § 1676). Suppose 
now that a notary's certificate is offered, purporting to represent his act under 
this broader swtutory authority, and to bear his seal, does the purporting seal 
sufficiently evidence the genuineness of such a document and of his official 
character as notary? It has been by some Courts contended that, so soon as 
the common-law scope of his functions is ex('eeded, his seal loses the benefit 
of the common-law presumption: 

1816, l\IA'I'l'HEWS, J., in La8 CaygQ4 v. Larionda'a SyndiclI, 4 Mart. La. 283 (admitting 
n power of attorney executed before a Trinidad notary, bearing a seal, and certified as to 
his office by other officers): .. In cases of protested bills of eX('hange, the certificate of 
a notary public, authenticated by his seal of office, is receh'ed in courts of the United 
States as full proof of the drawer's refusal to accept or pay the bill .... This is perhaps 
allowed for the benefit of commerce, as the delay lIecessary to ohtain authenticity to the 

. protest under the great seal of the nation may be considered as incompatible \\ith the dis
patch required in aid of fair and profitable COnlmeree .... Whatever may be the reason 
for it, it is in such case an established rule of evidenl'e; but we believe it does not extend 
further. Are we in the case bound to require other testimony of the truth and 
genuineness of the instrument under consideration than that which it bears on its face? 
..• We are of opinion that the only thing necessary to give the certified copy of the power 
of attorney (the subject of the present contestation) the same credit in our courts of judica
ture which it would have in those of Spain, is proof that the person who certifies it is a 
notary public of the piace from whence it comes, and that the certificate attached to it is 
really his. This evidence might be had by a certificate unuer the national seal, attesting 
that the person certifying the instrument is a notary public for Trinidad by the king's 
appointment.; and if the dispute had any relation to his right to fulfil the duties of the 
office claimed by him, it would be the best e"idcnce admissible in the case. But for all 
other purposes it appears to us that proof of his being a notal'Y 'de facto' is sufficient; this 
may be made by witnesses, as well as by a certificate under the national seal. There
fore, if the witness offered by the plaintiff knows and will prove the who authenti-

tion does not exclude it ... if the authority of the the contrary); also Ashcraft o. Chapman, 
officer is otherwise sufficiently shown," and Conn .• Pape o. Wri&ht, Ind., Gharat.,. St. Loui. 
if no atatutory requirement prescribes T. Co., Mo., cited 8UpI'cl, note 3. 
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cates the power of attorney to be a notary public in the city of Trinidad, and that from 
a knowledge of his handwriting it is he who certifies and signs it, he ought to be received 
to verify these facts." 

This reasoning is supported by the consideration that the peculiar necessity 
for speedy informality in commercial matters does not apply to certificates of 
oaths, acknowledgments, and the like; and a few Courts have accepted this 
result.7 But even the argument just named does not apply to a notary's cer
tificates of notice to indorsers or of protest of promissory notes or inland 
bills, each of which has been made receivable by statute (ante, § 1675) and 
each of which equally needs speedy informality. Moreover, it is notable that 
the common law raised the presumption of genuineness to the fun extent that 
the notary's certificate was admissible at b.ll; and it might be argued that in 
the same way the presumption should be kept parallel with the statutory 
extension of authority. This view has apparently been favored by the major
ity of Courts.s Though it creates an anomaly, in contrast to other official 
.certificates, it is perhaps preferable as maintaining uniformity for notaries' 
certificates in general. 

(4) In such a case the notary purporting to act under an enlarged 
statutory authority may we go even further, and from the purporting 
seal presume not only the document's genuineness and the notary's incum
bency, but also his authority to do the act in question and to certify it? 9 To 

7 Enu. 1854, Haggitt D. lIuff, 5 DeG. M. &; G. N. C. 33, 75 S. E. 730 (Texas notary's seal 
910 (affidavit with a jurat of a New York with signature" Delia Sadler," held to pre
notary, certified to be a notary by the British SlIme lawfulness of appointment of a woman) ; 
consul under seal, received); 1858, Re Earl's Pa. 1821, Browne v. Phil!!.. Bank, 6 S. &; R. 
Trust, 4 K. &; J. 300 (affidavit with a jurat of a 484 (certificate of notice to indorser, under 
notary of Ohio under seal; not allowed to be statute, with notarial seal; presumed genuine) ; 
filed as genuinely made by a person who Willi P. R. 1914, Bigelow v. Porto Rico Planters' 
notary public); 1869, Re Davis' Trusts, L. R. Co., 7 P. R. Fed. 386 (Porto Rican notary's 
8 Eq. 98 (jurat of affidavit, purporting to be signature and seal verifying a pleading, 
by a notary of West Virginia, with seal and admissible without further prooO; Va. Code 
signature; signature required to be otherwise 1919, § 5680 (notary's seal presumed genuine 
evidenced); U. S. l816,Las Caygas D. Larionda'l! for certificate of protest to domestic instru
Syndics, 4 Mart. La. 283 (quoted supra): mt!nt); Wis. 1882, Hayes v. Frey, 5·1 Wis. 
1821, Ferrcrs v. Besel, 10 Mart. La. 35; 1907, 503,521, 11 N. W. 695 (deposition certified by 
Washburn L. Co. v. Swanby, 131 Wis. I, 110 a notary out of the State; by statute, no other 
~. W. 806 (notary's certificate under seal to a certificate to his official character is needed) ; 
deed without the State; additional evidence 1883, Sleep v. Heymann, 57 id. 495, 504, 16 
not required, under statute). N. W. 17 (same). 

8 Cal. 1906, Pardee v. Schanzlin, 3 Cal. App. • Illinois: St. 1861, p. 79, Rev. St. 1874, 
597,86 Pac. 812 (notary's certificate of jurat of c. 101, § 6 (oath required to be taken out of 
affidavit, under seal, presumed genuine); the State may be administered by any officer 
D. C. 1876, Denmead v. Maack, 2 McArth. 475 there authorized; and "his certificate under 
(affidavit's jurat, by a purporting Maryland his official seal shall be received as 'prima 
notary, presumed genuine, the law of Maryland facie' e\;denee without further proof of his 
authorizing notaries to administer oaths); authority to administer oaths"); 1895, 
Md. 1846, Barry v. Crowley, 4 Gill 194, 202 Ferris v. Commercial Nat'l Bank, 158 III. 
(by statute the notary's certificate Willi made 237, 241, 41 N. E. 1118 (Canadian notary's 
evidence of demand and notice, thus enlarging jurat to an affidavit: excluded because no 
the common law; held, that "no proof is recital of authority was included); 1899, 
necessary. that the sea.! attached is the notary's Trevor tI. Colgate, 181 III. 129, 54 N. E. 909 
seal or that the handwriting signed thereto is (notary's seal out of the State, under this 
the proper signature of the notary"): N. C. statute, does not raise a presumption of au-
1912, Nicholson ~. Eureka Lumber Co., 160 thority to admini.ter oath: the jurat must 
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presume this would be apparently to transgress the general principle of the 
common law that no official, merely from his office, has an implied authority 
to furnish certificates (ante, § 1674), and that somehow a specific duty must 
first appear (ante, § 1632). If a foreign statute creates such a specific en
larged duty, it would seem that the statute must be expressly shown, not 
presumed; and it has been already noted (ante, § 2161) that the elements of 
genuineness and of official character are distinct from that of authority to 
make official statements. No doubt a statute may expressly create a pre
s1lmption of such authority from the purporting seal; but otherwise it could 
not be conceded. 

§ 2166. Sundry Official Seals. Other than the seal of State, of an admi
ralty court, and a notar~', and, by extension in the United States, as already 
seen (ante, § 2164), the seal of a Federal court or that of a State of the Union, 
no purporting seal of a Joreign officer will be apparently presnmed genuine at 
common law; though occasionally the purporting eal of the Secretary of 
State or of Foreign Affairs seems to have been treated on the same footing 
as the seal of State. I But the purporting seals of local State officers and, 
within a county, of local cQunty officers, would probabl~· always be pre
sumed genuine; 2 and the seal of a mun£cipal corporation should probably 
receive similar treatment. The purporting seals of Federal officers, or at least, 
where the office is subdivided into districts (as the land-office), the officer 
of a Federal district lying within the State jurisdiction, wi11 be treated like 
the seals of domestic officers.3 Apparently the purporting seals of officers of 

recite expressly the possession of such author- received; an affida\it verified by a mayor of 
ity) ; 1900, Desnoyers Shoe Co. ~. First Georgetov. n, D. C., \\ith nothing further. 
Nat'l Bank, 188 ro. 312, 58 N. E. 994 (jurat rejected); 1850, Beach I). Workman, 20 N. H. 
of affidavit of proof of ell:ecution of warrants of 379 (Canadian customs officer's commission; 
attorney, by a Missouri notary; foregoing cases purporting private seal of the Governor, not 
approved); 1901, Bell I). Farwell. 189 Ill. presumed genuine) ; 1876, Evans I). Lee, 11 Nev. 
414, 59 N. E. 955 (foregoing cases approved) ; 194, l!l7 (sealed certificate of acknowledgment 
1906, Williams I). Williams. 221 III. 541, 77, by vice-consul-general in London. assumed 
N. E. 928 (virginia justice's jurat, \\ith clerk genuine); 1867, Stanglein r. State, 17 Oh. St. 
of circuit court's certificate of justice's au- 453, 462 (certificate of marriage-record copy, 
thority, admitted); 1907, Bishop ~. Hilliard. under the Bavarian seal of foreign affairs, ad-
227 III. 382, 81 N. E. 403; 1913. Tompkins 1'. mitted as genuine). 
Tompkins, 257 III. 557, 100 N. E. 965 (holding A tax-receipt must be authenticated under 
that the foregoing line of decisions does not general rules: 1904, Chastang r. Chastang. 141 
apply to a notary's authority to I1dminister the Ala. 451, 37 So. 799. 
oath in a deposition taken by commission; 2 This may $t any rate be implied from some 
the court's appointment by commission is an of the rulings cited post, § 2167, and from most 
implied authority to administer the oath; of the statutes cited ante, § 1680, and is cx
hence the foreign statutory authority need not pressly covered by many of the statutes cited 
beshownnorpresumed); Indiana: 1920,Kwiat- ante, § 2162. 
kO~'ski v. Putzhaven, 189 Ind. 119, 126 N. E. 3 When such a statute gives authority for 
(notary's recital of authority to take oaths of admitting official certificates under seal, the 
witnesses in a foreign state. held sufficient, under implication is that they will not be presumed 
Burns' Stats. 1914. § 476, cited /lUpra, n. 1). genuine without it: 1896, Noanes 1>. State. 143 

§ 2166. 1 1820, Garvey 1>. Hibbert, 1 Jnc. &; Ind. 299, 42 N. E. 609 (the custodian of a 
W. 180 (a paper made at Washington, authen- record was authorized by statute to certify to 
ticated by a notary with his seal and signature, copies by affixing his seal, and the seal was 
with a certificate (rom the clerk of the circuit omit~; exduded). 
court and the court seal. and a certificate of • 1910, Wynne 11. U. S .• 217 U. S. 234, 30 
the secretary of State with his official seal. Sup. 447 (certified copy of a vessel's enrolment. 
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another State of the Union would not be assimilated to those of domestic 
officers. The precise state of the law in a given jurisdiction, however, will 
depend greatly on the statutory enlargements (ante, §§ 2162, 1680). 

§ 2167. OfBcial The seal is an emblem more difficult to forge 
and more likely to be generally known than the signature. Hence, so far as 
affects the presumption of genuineness, at common law, it would that, 
for officers possessing a seal (and this circumstance can bc ascertained from 
statute), nothing less than the seal should ordinarily suffice, even for a do
mestic officer.1 Nevertheless, there has been no steady adherence to such a 
rule, if there is one; and by statute so many express sanctions have been 
given to the presumption of genuineness based on signature alone that it 
seems impossible to venture any generalizations as to the state of the law. 
The cases of a judge's signature, a court-clerk's, a justice of-th~peace's, and 
a notary's, have been already noticed (ante, §§ 2164, 2165). It may also be 
supposed, as a matter of principle, that if any purporting signatures of 
domestic officers are to be presumed genuine, such recognition should pro~ 
erly include also those of commissioners of deeds appointed by the local 
Executive to act abroad,2 and of the officers of a prior sovereignty in the 
same territory.3 

The express statutes allowing recognition of signatures, of officers both 
within and without the jurisdiction, are now numerous.4 The judicial rulings 

purporting to be signed and sealed by a deputy of deeds docs not need a seal for its validity, 
coUector of customs, assumed genuine on the nor to be certified by the secretary of State; 
facts); 1842, Nicks 11. Rector, 4 Ark. 251, 277 the statute is intended merely to cure other-
(seal of U. S. land-office commissioner proves wise defective acknowledgments). 
itselO; 1850, McNamee t. U. S., 11 Ark. 148, I 1897, Fisk 11. Hopping, 169 III. 195, 48 
150 (U. S. treasury auditor's seal proves itselO ; N. E. 323, semble (commissioner of deeds for 
1863, Gallup I). Armstrong, 22 Cal. 480 (gov- Illinois in another State; his signature to a 
ernment patent, authenticated by official seal, certificate will be presumed genuine, and also 
admitted); 1883, Wilcox 11. Jackson, 109 Ill. his official character will be noticed; so far W! 
261, 264, semble (exemplification, under land- no statute requires more). 
office seal, of its records, aasumed genuine); J 1812, Hayes 1'. Berwick, 2 Mart. La. 138 
1897, Cooney 17. Packing Co, 169 III. 370, 48 (prior Spanish governor's signature, presumed 
N. E. 406 (certified copy of a government plat genuine 'I1oithout seal); 1817, Jones 11. Gale, 4 
under land-office seal and commissioner's cer- MllIt. La. 635 (same). 
tificate, received); 1837, Harris 11. Doc, 4 4."Jot all of the ensuing statutes clearly 
B1ackf. lad. 369, 373 (sew of U. S. land-offico recognize the signatures alone, but thcy may 
presumed genuine); 1898, Da\is 17. Watkins, be so construed; to these should be added 
56 Nebr. 288, 76 N. W. 575 (U. S. acting comp- those eitcd anJe, § 2162, which sometimes recog-
troller's sewed certificate, assumed genuine); nizc either seal or signature; and with them 
1915, State 1'. Kilmer, 31 N. D. 442, 153 N. W. should be compared the statute" cited ante. 
1089 (seal of the Federal collector of internal §§ 1676, 1680, 1681, 1683, which sanction 
rennue for North and South Dakota, aasumed specific modes of proying certain clfL"IleS of 
genuine). documents: 

1116T. I Distinguish the Queetion of the C.~NAnA: D'IIIlinion: R. S. 1906, c. 146, 
formal Mliditll, under statute, of a document U 979, 982 (certificates of triw and of comic-
lacking Ileal: 1896, Hertig 1'. People, 159 III. tion; in certain CRses no proof of signature or 
237, 42 N. E. 879 (like the next case); 1896, official character is needed); R. S. 1906, c. 145, 
Kimball II. People, 160 III. 653, 43 N. E. 710 Evid. Act, § 29 (like Onto R. S. C. 76, , 24, 
(certificate of pUblication of noticee by the for orders signed by the secretary of State of 

of a newspaper-company, under Rev- Canada); R. S. 1900, c. 37, U 68, 69 (railway 
enue Act, 1186); 1897, Fisk 1'. Hopping, 169 board; no proof needed of certain signatures); 
Ill. 105, 48 N. E. 323 (under statute, the eerti- c. 145, E\id. Act, 131 (no proof of hanrl\\'Titing 
fieste of acknowledcment of a commissioner or official position is required for copies certified 
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under this Act); c. 144. , 146 (winding-up of UNITED STATES: Alabama: Code 1907. 
comllsniell. signature of· sny officer. etc.. on § 3979 (patents i88lled by the U. S. or ar.y 
any document. to be judicially noticed); U. S. State "must be received in evidence 

• 

Albe.ta: St. 1910. 2d sess .• Evidence Act.. c. 3. without further proof"); Colurado: Compo 
127 (like Onto Rev. St. C. 76, I 24); ib. § 33 St. 1921. § 6545 (" any patent" may be ad-
(like Ont. Rev. S~. C. 76. § 30; applying it to mitted" without further proof of ita exccu-
any judge of Bny Court of Canadf.. Alberta. tion") ; Hawaii: Rev. L. 1915, 12605 (quoted 
and any other province and territory in Canada. ante. § 2162); § 2621 (" All Courts • , • shall 
and to the Board of Railway Commissioners henceforth take judicial notice of tho signature 
of Canada); BrilUih Columbia: Rev. St. 1911, of every person who is. or shall be. or shall 
c. 78. I 35 (like Onto R. S. C. 76. § 24); C. 142, have been. cabinet minister. judge of the 
§ 92 (similar to Onto Rev. St. C. 215. § 105); supreme court or of any circuit court. of 
Manitoba: Rev. St. 1913. C. 117. § 20.', (like clerk or deputy clerk of the supreme court or 
Onto Rev. St. 1914. c. 215. I 105) ; c. 198 •• 10 of any circuit court. the commillSioners of the 
(like Dom. Evid. Act, § 29, applying to Mani- board to quiet land titles. or masters in chan-
toba only); NerD Brunswick: Consolo St. 1903. cery. provided such signature shall be attached 
C. 127. § 45 (a contract entered into by a foreign or appended to any decree, order. certificate. 
corporation within the Province is sufficiently affidavit or other judicial or official docu-
authenticated hy proof that it was "duly ment"); Indiana: Burns' Ann. St. 1914. 
signed or issued by the accredited agent O~ § 9224 (auditor's certified copy of an officer's 
officer" of the corporation in the Pro~ince) : account, in an action against the latter. pre-
§ 75 (au act done "by any mayor or chief sumed genuine); § 5535 (railroad commission; 
magistrate of a city. under the corporate seal" schedules of rates. reports. etc •• to be received 
may be authenticated hy the seal of the in evidence" without fonnal proof being offered 
~dyor or chief magistrate. "unleSB the act as to their authenticity"); IrnDa: Code 1897. 
done be a corporate act"); Now Scotia: Rev. § 4642. Compo Code § 7350 (signature of an 
St. 1900. C. 163. § 7 (like Dom. Evid. Act. § 29) ; officer to certificates of certified copies au-
I 8 (similar. appl~ing it to the provincial sec- thorued hy preceding sections of statutes. pre-
retary of Nova Scotia); Ontario: Rev. St. suml'd genuine); KansQlJ: Gen. St. 1915. 
1914. (l. 76, § 24 (order signed by thc secretary § 7287 ("the signature of the officer to any 
of State of Canada and .. purporting to be certificate or document" admissible as a 
wl'itten by command of the Governor-General certified copy or record. presumed genuine); 
shall be received in e\idence as the order of Keniucky: Stats. 1915. § 1625· (official sig-
tho Governor-General"; so also for thc pro- nature of any officer of this State. thc U. S .• 
vincialseeretary and the Lieutenant Governor): or an~' U. S. State or Territory. to be noticed) ; 
§ 30 (judicial notice shall be taken of the signa- Mcu&achuselts: Gen. L. 1920. C. 159. § 10 
tures of any judge in Canada. and of members (State department of public utilities; seal 
of the Canada railway board. Ontario rail- shall be judicially noticed); Minnaota: 
way board. etc.); § 31 (" no proof shall be Gen. St. 1913, § 6907 (registration of title; 
required of the handwriting or official position owner's attested or acknowledged receipt ror a 
of any person cortif:.iog .. to the truth of a duplicate in place of a lost original certificate; 
copy. etc .• of a proclamation. etc .• or to any the signature shall be presumed genuine); 
matter within his authority to certify); i 41 Nebraska: Re\·. St. 1921, § 8918 (signature of 
(copies of depositions shall be received" with- an officer certif:.ing a copy or giving a certifi-
out proof of the signature" of the) officerl ; cate of the tenor of office records, presumed 
C. 215. § 105 a document purporting to be a genuine) ; North Carolilla: Con. 8t. 1919, 
valid liquor license; its signature "shall' prima § 265 (when records are destroyed. certified 
facie' be taken to he genuine "); Prinu Ed- copies by the proper officer are admissible-
ward Isl. St. 1889. § 32 (likc Ollt. R. S. c. 76. "though v.ithout the seal of office"); Okla-
§ 24); § 53 (contracts of foreign corpora- homa: Compo St. 1921. § 652 (signature of any 
tions; like N. Br. Consol. St. c. 127. § 45) ; officer to a certificate or document made ad-
Bt. 1907, 7 Edw. VII, C. 3. § 25 (liquor offences; missible hy foregoing sections, to be presumed 
prior conviction provable hy magistrate's cer- genuine): Virginia: Code 1919. 1 6194 
tificate, without proof of his signature or official (notice to be taken of the signature of the 
character); Sa&katchev:an: Rev. 8t.1920. c.44, Governor or a domestic judge to any official 
Evidence Act. U 8,9 ·(like Onto Rev. St. 1897. or judicial document); U 6225-{l (certifies-
C. 76. § 24); §§ 13-16 (certain certificates olin- tion of deposition in the State by the officer 
Bpcction. etc., issued undr.r the Canada Grain taking it; no proof of signature is necessary; 
Act. to be rcceived "without any proof of the certification of a deposition taken out of the 
signature" of the officers); c.194. § 87 (similar. State is receivable if authenticated by the 
for provincial anal"st's certificate of liquor officer's seal if he has one, and if not. by "some 
analysis); c.44.§27 (handwlitingofofficial certi- officer of the same State or country" under 
fyinga copy; like Onto R.S. c.76. 131); Yukon: seal. except when taken by a justice in another 
Consol. Ord. 1914. c.30. 17 (like Dom. E\id. domestic State or by an agreed penon. when 
Act, § 29); § 8 (similar. ror orders olthe Terri- no seal or proof or signature is necessary); 
torialsecretary); §31 (IikeOnt.R.S.c.76,§31). § 6197 (seal or signature of any officer certify-
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are not in harmony, and many of them rest, either explicitly or silently, upon 
local statutes.5 

ing copies specified, as quoted ante, U 1680, (same): Florida: 1895, Yellow River R. Co. 
1681, to be admitted withoutfurther evidence); 1>. Harris, 35 Fla. 385, 17 So. 568 (certificates 
ll'tJlt Virginia: Code 1914, c. 130, § 33 (sig- of title from the land-offire receiver): 1921, 
nature of the officer taking a depositic.n in or Cobb 11. State, 82 Fla. 233, 89 So. 417 (pur-
out of the State need not be provrd genuine) : porting certificate of marriage by deputy city 
I 34 (signature, without seal, ol the officer clerk of New York City,lackingseal, excluded); 
taking a deposition out of the State must be Georoia: lSS5, Dobbs 11. Justices, 17 Ga. 624, 
authenticated by .. some officer of the sarno 629 (attachment: official atte~tation pre-
State or country" under official seal). Burned genuine): IUinol$: 1&53, Buckmaster 

, It is not clear in all of these raBCS whether 11. Job, 15 Ill. 328 (governor's certificate of 
the document l-.ore the signature alone, with- justice's official chamcter in another State or 
out the seal: Territory must be authentirated by the State 

ENGLAND: 1855, Bruce v. Nicolopulo, 11 seal); 1880, Walcott~. Gibbs, 9i 111. 118 (tax-
Exch. 129, 133 (on a wall in a town in Turkey collector's receipts: whethcr presumed gen-
in the military oecul)ation of the Russians was uine, undecided): 1902, Morrison 11. People, 
a proclamation bearing the printed signaturo 196 III. 454, 63 N. E. 989 (stamped signatures 
.. Gortschakoff": held sufficient authentica- of the county civil service commissioners on a 
tion): 1909, Turner's Case, 3 Cr. App. 103, cl'rtificatc, presumed genuine on the facts): 
155, (1910) 1. K. B. 346 (signature of Director Kentucky: 1823, Wickliffe v. Hill, 3 Litt. 430 
of Public Prosecutions, not noticed as genuine; (U. S. Treasury auditor's certified copy, not 
.. there happens to be no statute Iluthorizinl!: a presumed genuine ~ithout SCIlI): 1823, Ber-
Court to take notice of the s:gnature of the nard 11. Le"is, -1 Litt. 148, 151 (jailer's rer-eipt, 
Director of Public Prosecutions "); W09, not presumed gcnuine); 1878, Loving 1'. 
Waller's Cllse, 3 Cr. App. 213, 222, [I910J Warren Co., 14 Bush 316, 322 (county bonds, 
1 K. B. 364 (similar). bearing signatures of the county clerk and the 

UNITED STATES: Federal: 1900. Apacho judge and seal of the county: proof of tho 
Co. n. Barth, 177 U. S. 538, 20 Sup. 718 (papers first and third, "ith cvidence of part payment, 
purporting to be county warrants, and to be held sufficient to show the genuineness of the 
signed by certain county officrrs, not ?re- second); Louisialla: 1859, Grant's Succes-
sumed genuine); Alabama: 1858. Carhart 1.". sion, 14 La. An. 795 (justice's certificate BUb-
Clark, 31 AlOl. 396 (certificate of insolvency- scribed by the secretary of Stllte, excluded): 
clnimant's oath, in another State, by a notary, 1906. State v. Hopkins, 118 La. 99, 42 So. 660 
judge of a court of rccord, or commissioner, (deputy coroner's signature, judiciaJlynoticed); 
provcs itself, under statute); 1873, Stewart v. Michigan: 18i6, Boyce v. Stambaugh, 34 
Trenier, 49 Ala. 492 (Iand-office register's Mich. 348 (U. S. land-patent transcript, 
copy of a document in his office, under statute, admitted); Mi.,sissippi: 1846, Sessions 11. 

received "ithout scal) : 1889, HaweB v. State, Reynolds, 7 Sm. &: M. 130, 155 (foreign 
88 Ala. 37, 43, 69, 7 So. 302 (the statute for mayor's certificate, llSSumed genuine): lofis-
marriage registers applics to registers kept Bouri: ]835, Bryan v. Wear, 4 Mo. 106, 110 
out of the State: semble, a certificate of pur- (U. S. land-survcyor's certificate, IISsumed 
porting custodian proves itselO: Arkansas: genuine without proof of signature): New 
1853, Floyd v. Ricks, 14 Ark. 286, 293 (U. S. Hampshire: 1858, Fergu!!On 11. Clifford, 37 
land-register's certificate of location provCS N. H. 85, 95 (certificate of city-clerk to copy 
itselO; 1878, Ferguson v. Peden, 33 Ark. 150, of record, not assumed genuine); New York: 
152 (certificate of acknowledgment by a clerk 1840, Thurman v. Cameron, 24 Wend. 87, 91 
of court of another State proves itsclf undcr (certificate by a statutory officer of a certificate 
statute) ; California: 1867, Wctherbce 11. of acknowledgment of a deed: the official 
Dunn, 32 Cal. 106, 108 (signature of county charactp.r, signaturc, and jurisdiction, are to 
tax-collector, presumed genuine); 1872, Him- to presumed, lIS in the case of a notary); 
rnelman v. Hoadley, 44 Cal. 213, 226 (city North Carolina: 1894, State v. Behrman, 114 
deputy-superintendent's signature assumed N. C. 797, 805, 18 S. E. 220 (Russian rabbi's 
genuino: the title need not be added Where the certificate, not prcsumed genuine); Oklahoma: 
official character of the document appears); H)20, Son-sc-gra's Will, 78 Okl. 213, 189 Pac. 
Connecticut: 1873, State 11. Dooris, 40 Conn. 865 (secretary and assistant sccretary of tho 
145 (certificate of an Irish marriage registrar, Interior; signatures noticed, on an approval 
not llSSumed genuine): 1885, Northrop 11. of an Indian will); Pen7l81Jlvania: 1875, 
Knowles, 52 Conn. 522, 525 (marriage ccrtifi- American Lifo Insurance Co. v. Rosenagle, 77 
cate signed by the officiating magistrato; Pa. 507, 516 (certificate of a copy of a Baden 
BiKDsture treated lIS genuine without further law: the signer not authenticated on the 
proof); 1889, State Il. Schweitzer, 57 Conn. facts): Porto Rico: 1906, People II. Gallnrt, 
533; 537, 18 Atl. i87 (snme): 1892, Erwin 11. 11 P. R. 361, 367 (revenue offense; Terri-
English, 61 Conn. 502, 507, 23 At!. 753 torial treasurer's certificate of sums paid, 
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§ 2168. OfllcfaJ Cbancter and Title to Office. It has already been noted 
(ante, § 2161) that the acceptance of a purporting official docllment neces
sarily assumes, not only that the document was genuinely e.xecuted by the 
person named, but that the person thus claiming to act officially was in fact 
the lawful official having that character. The latter element is a fact ex
ternal to the document, and is not included in the process of authentication 
in the narrow sense; nevertheless it may be equally supplied or assumed, by 
the principle of judicial notice or otherwise. Certain questions that concern 
this element, where a document's authentication is involved, may now be 
examined. 

Suppose that a purporting official document by J. S. under seal of office 
is presumed genuine; there remains to be accounted for the element of J. S. 
being the officer that he purports in the docllment to be. This element can 
be supplied by the principle of judicial notice. On turning to that principle, 
however, we find (post, § 25(6) that in strictness it does not always extend 
below certain supreme or central officers; i. e. to accept as true, without any 
evidence whatever, the allegation that J. S. is the incumbent of a certain 
office, is a step that may be sanctioned for the President, the Governor, the 
judges of the highest Court, a.nd a few other officers, but not always for officers 
below these. For the inferior officers, then, may be required some evidence. 
Upon slight evidence a presumption may be built for example, so as to 
dispense with proof. of the document of appointment; but there must be at 
least some evidence, as a' foundation for a presumption. Accordingly, for 
such officers there is a presumption of office (post, § 2535). This presumption 
may not be raised in all kinds of issues for example, not in a direct pra. 
ceeding to try the title to the office, and perhaps not in some criminal proceed
ings; but in general it suffices. The official character of the person, then, is 
reached, either by accepting it without any evidence (judicial notice), or by 
raising a presllmption upon certain evidence. This presumption is usually 

without seal, excludcd, under Evid. Act, Colby, 51 Vt. 291. 294 (certificate of marriage 
§ 69); Tcnne<lsee: 1825, Wilscn 1). Smith, by a minister; signature must be proved); 
{; Yerg. 379, 407 {certificate of a deposition- 18i9, State ". Potter, 52 Vt. 33,~ 38 (town 
commissioner "'ill be assumed genuine and clerk's copy of a record including a minister's 
lawful only where he appears in it to have that certificate. received, without authenticating 
character. etc.); 1827, Bennett 1). State, Mart. the latter); Viroinia: 1858, Ushers t'. Pride, 
& Y. 133 (the signature of an officer of goyern- 15 Gratt. 190, 195 (auditor'S ccrtificatr: of 
ment appointed by the Legislature proy('s delinquent tax-land. admitted ,,;thout proof 
itself, though not signed officially: here, an of execution or official character, though made 
attorney-general) ; 1858, Fancher ~. Dc- before the statute). 
Montegre, 1 Head 40 (deed register's signature, For the peculiar case of a • testimonio' in 
presumed genuine); 1899, State 1). Cooper, Tez~, see the following cases: 1851, Paschal 
Tenn. Ch. ,53 S. W. 391 (land-register's II. Perez, 7 Tex. 348: 1862, Andrews ~. Mar
certificate, presumed genuine); Tezaa: 1920, shall, 26 Tex. 212, 216: 1864. Lambert 1); 

Langford v. Newoom, Tex. • 220 S. W. Weir, 27 Tex. 359, 363: 1867, Hatchett II. Con-
544 (certified copy or certain Indian records, nor, 30 Tex. 1<)4, 109. 
offered under U. S. St. May 27, 1908, excluded Questioru; of t!Cliiditu under rules of sub
for lack of a seal); l'ellllont: 1870, Statu 1>. stantive law or of procedure such as the 
Horn, 43 Vt. 20. 23 (marriage certificate by a nullity of an indictment by reaoon of infor
justice in another domestic State: signature mality in the signing are not within the 
and office must be proyed): 1878, State II. present purview. 
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raised whenever the person is shown to be acting in the office under claim 
of incumbency (post, § 2535). 

Now, as applied to purporting official documents, this requirement is satis
fied by the document's purport-ing to be e:eecuted by him as an officer,' for this 
is an acting in the office. By the rule of authentication we have presumed 
that J. S. did actually sign and seal, purporting to do so as officer of the sort 
named; upon this act then, the presumption of office may be rail:loo. Thus, 
for official documents the presumption of Authentication is usually found 
followed by the presumption of Office, though the latter presumption has an 
independent and larger existence of its own, and is also applied to official acts 
other than documentary ones. It merely follows naturally when the genuine
ness of the document is reached by the presumption of genuineness. 

It is convenient to note here the application of the general presumption to 
purporting officers executing documents. The rules may be summarized as 
follows: 

(1) Where a document purports i<J be e:recHted by an officer, and the genuine
ness of the seal or signature can be presumed, the official character (or incum
bency of office) of the person thus purporting to act as officer will also be 
presumed. This rule is amply illustrated by implication in the precedents 
already considered (§§ 2162-2168),1 and is also eJI.-pressly involved in some 
of the foregoing statutes dealing with authentication (ante, §§ 2IG2, 2167). 
Less frequently, but apparently without any difference of judicial opinion, it 
has been expressly laid down, whenever the question has been raised.2 

(2) Where the document does wt sufficiently purport to be executed as 
officer, the presllmption cannot be raised, because (as above noted) it rests 

11168. 1 See,fore:rample,thelanguageofthe Wells. Jr., N. P.," held sufficient): Cal. 1867, 
Court in Kingman~. Cowles, cited ante, § 2164, Wetherbee 11. Dunn, 32 Cal. 106. 108 (tax-
Ilnd in Brown P. Phila. Bank, cited ante, 12165. collector's deed): 1896, Galvin ~. Palmer, 113 

:I ENGLAND: 1813, R. 11. Verelst, 3 Camp. Cal. 46, 45 Pac. 172 (official character of one 
432 (Ellenborough, L. C. J.: "It is a general certifying to a copy of a map): Ill. 1843. 
presumption of law that a person acting in a Shattuck r. People. 5 Ill. 4.77, 481 (same as the 
public capacity is duly authorized to do so": next case): 1844, Lhingston 11. Kettelle, 6 111. 
here, the appointment of a 8urrogate ad- 116, 119 (domcstic justice of the peace certi-
ministering an oath under which perjury was fying an acknowledgment): 1844, Vance r. 
charged): 1832, R. 11. Howard, 1 Moo. & Rob. Schuyler, 6 Ill. 160, 163 (commissioner of deedM 
187 (commissioner to take affidavits): 1844, for a dom('stic State in a foreign State): lS45. 
Bunbury 11. Matthews, 1 C. & K. 380 (sheriff) : Thompson P. Schuyler, 7 Ill. 271, 280 (SlIme) ; 
R. P. Newton, ib. 469, 480 (commil!8ioner for Ind. 1905, Old Wayne M. L. Ass'n r. Mc-
taking affidavits). Donough, 164 Ind. 321, 73 N. E. 703 (8 

UNITlCD STATES: Fed. 1817, Willink II. certified transcript signcd with initials only of 
Miles, 1 Pet. C. C. 429 (justice of the peace the judge's and clerk'sChristiannamessufficeg) : 
taking acknowledgment): 1824, Ruggles v. 1tI e. 183r;, Cottrill ~. Myrick, 3 Fair!. 222. 
Bucknor, 1 Paine C. C. 358, 362 (officer taking 234 {persons making up records as town clerks) ; 
a deposition): Ala. 1837, Bullock 11. Wilson, 5 Mich. 1871. People 11. Johr, 22 Mich. 461, 464 
Port. 338, 339, 342 (receipt of U. S. receiver of (official bond indorsed by S. D. D. as deputy 
pUblie monies): 1837, Kennedy to. Dear. 6 attorney-genersl): N. H. 1866, Wells r. J. J. 
Port. 90, 96 (slander by charging perjury: in Mfg. Co., 47 N. H. 235, 254 (commissioner or 
proving the trial proceedings, the justice's notary): Ve. 1819, Brush 11. Cook. Brnyt. 89 
office is provable by this presumption): 1895, (deed recorded by a clerk (>r the town): 1879. 
Jinwlight P. Nelson, 105 Ala. 399, 17 So. 91 State P. Potter, 52 ': t. 33, 38 (town clerk's 
(consular certificate of corporation-papers): certified copy of a marriage-record: the signer 
1904, Leech 11. Karthaus, 141 Ala. 509, 37 So. presumed to bo clerk of the town where the 
696 (certificate of acknowledgment by "W. S. marriage purported to be soiemni,ed). 
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upon the fact of an acting in office; hence, if the maker of the document 
not clearly purport so to act, the required basis for the presumption is lack
ing.3 This question is presented most frequently by documents signed by 
initials only or by some other imperfect designation of the office; here a lib
eral view of the principle would accept as sufficient any symbol plainly intelli
gible and unmistakably intended to indicate an official act; yet the tendency 
to follow statutor~' words literally, and the necessity of fulfilling fomls pIe
scribed by the substantive law, leads often to rejection on technical grounds.4 

(3) If by seal or signature the pre8Umption of genuinene33 13 not Taiaed, 
then, it has been said, the presumption of official character cannot be raised 
merely by proving otherwise (through handwriting-witnesses, or the like) the 
genuineness of the document. In other words, the testimony must be to the 
effect both "that the person who certifies it is reall~· an officer of the place 
whence it comes" and that /I the certificate is really his." 5 But this conse
quence is to be regarded as artificial; for there is apparently no reason of 
policy against raising the presumption of official character as soon as the 
genuineness of the document is sufficiently evidenced in any way whatever, 
, whether from the seal by presumption, or otherwise. 6 Yet the usual prac
tice seems clear, from the precedents in the foregoing sections; and the 
reason is probably that the two presumptions were often not distinctly sep
arated in theory, so that it was unnatural to recognize the one without the 
other; moreover, a person who could testify to the handwriting of. the maker 
of the document could practically always testify to his official character, so 

I 1821, Short p. Lee. 2 Jac. & W. 464. 466 
(book of a tithe-collector. ecventy years before: 
the character of the person as collector. not 
presumed from his acting as such. because he 
was acting merely as a private person). 

'The following rulings serve as illustra
tions: IU. 1850. Rowley I). Berrian.)2 Ill. 
198. 200 (certificate signed" N. P .... presumed 
that of a notary); la. 1881. Bixby v. Carskad
don. 55 la. 533. 538. 8 N. W. 354 (certificate 
signed A. B. .. Recorder": office presumed) ; 
S. C. 1895. Miller 11. Miller. 43 S. C. 306. 21 
S. E. 254 (certificate of marriagc. signed 
"Michael Naughton. J. P .• C. Co .• Ga .... ex
c1uded): Tenn. 1808. Donohoo II. Brannon. 1 
Overt. 327 (certificate of acknowledgment be
fore "J. M." received. 88 made by a lawful 
judge: .. an officer ought to state the character 
in which he docs the act; when this is done. the 
law will presume he POsse8SCS the character he 
a88l1me8" ; but expre88 stlltement is not 

if the character appears from the 
document: and as this certificate could not 
be !tiven except by an official. his official 
character may be presumed: but an undated 
certificate by .. N. M .... who was temporarily 
an officer. was rejected); 1809. State P. Man
ley. I Overt. 428 (wan ant signed by A. B. "J. 
P .... not received); 1809. Stinson II. Rllssell, 
2 Overt. 40 (certificate of deed by A. B .• 

"C. G. C .... for" Clerk of Green Co .... received ; 
"if from the caption and of the wlitine it ap
pears to be a copy of a record or clearly in
tended as a certificate of an official act. and there 
is no reason to believe the pel'llOn !tivine the 
certificate does not possess the character that 
would enab:e him to give it. it (the Court) will 
receive it in evidence"); Va. 1825. Sexton 1>. 

Pickering. 3 Rand. 473 (deed purportine to be 
by T. deputy of J. S. sheriff; proof of office 
required); 1845. Pollard v. Lively. 2 Gratt. 216. 
218 (justice's attcstation of a deposition. signed 
.. J. P .... admitted); 1846. M'Neale II. Clarke. 
3 Gratt. 299. 306 (constable's receipts signed 
"C.P.C." presumed official): lSi8.Wynn v.Har
man. 5 Gratt. 157. 165 (ccrtified copy of a pro
bated will. signed by J. H .... C.L.C .... sufficient). 

Compare the cases cited ante. 52159. as to 
authentication by official CUlltodlJ of documents 
lacking 8 purporting official signature. and ante. 
I 2133. as to authentication by provine the 
handwriting of an unsigned private docllmo"nt: 
and the Illinois ca8CS anu. t 2165. notes 4. 9. aa 
to a foreign notal'll'lt iural. 

'In the language c! Matthews. J .• in 1." 
Caygas II. I.arionda·s Syndics. ante. f 2165; 
compare also Stout II. Slattery. there quoted. 

• Accord: 1900. State". Clough. 111 la. 714. 
83 N. W. 727 (on proof of the officer's signature 
his official character will be presumed). 
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that no real hardship was involved. In such cases, then, a witness should 
testify to the general acting of the person as such officer, according to the 
requirements of the presumption of office as ordinarily enforced (post, § 2535).7 

(4) The presumption of genuineness from ojficial custody will equally serve 
to raise the presumption of official character, if the document purports to be 
official (ante, §§ 2158, 2159). 

§ 2169. Corporate Seal. A document bearing a purporting corporate 
seal usually raises two distinct questions, somewhat different from those 
which arise for a purporting official document. The latter is usually offered 
as a hearsay statement, admissible under a special exception (ante, § 1630), 
either as a register, a report, or a certificate, to prove some act done or occur
rence investigated by the officer; the former is usually a written transaction 
material as a part of the issue, such as a deed. Accordingly, the two questions 
for the former are: (1) Is the purporting seal genuine? (2) Was its affixing 
(i. e. the execution of the document) an act duly authorized by the corporation 
through its members or through its empowered officers? There will thus be 
incidentally involved some questions of substantive law affecting the validit:.' 
of corporate acts (such as the implied authority of directors, the capacity of 
a 'de facto' corporation, and the like); so that a complete examination of the 
subject would be beyond the present purview. It will be enough here to 
note the general application of the present presumption to this class of 
documents, 

(1) It seems clear that at common law in England the purporting seal of 
an ordinary private corporation was not presllmed genuine,l although an 
occasional exception was made for quasi-public corporations: 

1800, KINSEY, C. J., in Den v. Vreelandt, 7 N. J. L. 352, 353 (distinguishing the 
tion whether the corporate seal implies a duly authorized corporate act): "It has been 
usual to allow deeds and other instruments relating to real estate to go to the jury when 
authenticated under the seals of the cities of London, Edinburgh, or Dublin; . , • this 
may be owing to the recognition of these corporations by the Legislature, or to the diffi
culty of making out the proof of the fact with the necessary precision, or perhaps to the 
almost utter impossibility of im.posing a false or counterfeit for the genuine seal. ..• 
[But since the reason for recognizing public seals, as given by Gilbert, is their immemo
rial use and general familiarity,] the seals of private Courts, or of private persons are not 
evidence of themselves; there must be proof of their credibility. It cannot be 
that they are universally known, and consequently they must be attested by the oath of 
some one acquainted "ith them"; and so the seal of a church corporation was treated as 
requiring evidence. 

1 Where thc office is one whose incumbent 
will he judicially noticed without IIny evidence. 
the presumption of genuineness will be of no 
avail to raise the presumption of office if the 
purporting incumbent is judicially known not 
to be in fllct the incumbent of the office: 1842. 
Follnin 11. LefeVle, 3 Rob, La. 13 (judgc's 
signature to a bill of exceptions, .. N. Jackson" ; 
f'xcluded, because the fact that no such judge 
existed was noticed): compare I 2578. poat. 

1 . § 2169. 1799, I). Thornton, 8 T. R. 
303 (corporate seal of the Scotch University 
of St. Andrews, Dot accepted without proof; 
per Lawlence, J., the act of affixing need not 
be evidenced, but only the authenticity of the 
Ileal): 1825, Chadwick II. Bunning, Ry. &: Mo. 306 
(common seul of the Apothecaries' Company, 
not presumcd genuine: even though a statute 
had prm.;dcd that their seal should be .. suffi
cient proof of the authenticity" of a certificate). 
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. (2) But, the genuineness of the sea) once evidenced, the presumption was 
raised that due consent and authority had been given to affix the seal to the 
document as a corporate act: 

1682, Brounker v. Atkym, Skinner 2; ejectment against a corporation; "Where there 
is a common seal put to a deed, that is title enough of itself, v.;thout· witness to prove it 
or that the major part of the college be agiecd; and if it be said that it was put to by the 
hand oi a'stranger, that shall be proved on the side that says so." 

With this simple and safe solution, the rulings of the Courts in this r-Juntry 
have not always agreed; and as their agreement has sometimes been in part 
with one or in part with the other of the two answers to the above questions, a 
variety of rules have come to be recognized in different jurisdictions.2 Some-

2 Besides the following cases, compare the 
citations in Cook on Corporations, 1898, 4th 
ed., § 722; Thompson on Corporations, 1895, 
§ § 5070-5084; and some of the Canadian 
statutes quoted ante, § 2162. 

CANADA: Dom. R. S. 1906, c. 37, § 67 (rail
"'ay board; documents purporting to have 
been issued by or for any railway company, 
receivable against it "ithout further proof). 

Ullo'TED STATES: Alabama: 1839, Roberts 
r. Bank, 9 Port. 312, 317 (signature of the 
president of Alabama State Bank, and official 
charactt'r, presumed, "ithout corporate seal) ; 
1890, Robinson ~. Cahalan, 91 Ala. 479, 481, 
8 So. 415 (deed by the president under corpor
ate BOOI, reciting authority; authority pre
IlUmed); 1905, C<llJier ~. Alexander, 142 Ala. 
422, 38 So. 244; St. 1911, No. 52, p. :n. Feb. 
20, § 1 (execution by president. ete. presumCB 
authority); 1920, Sovereign Camp W. O. W. 
t>. Burrell, 20~ Ala. 210, 85 So. 762 (bonefit 
certificate purporting to be executed by au
thorized officers under corporate seal; "this 
is evidence of its due execution "); California: 
1892, Gutzeil t>. Pennie, 95 Cal. 598, 30 Pac. 
836 (by the vice-president and secretary with 
corporate seal; authority presumed); Colo
rado: 1906, Bliss 17. Harris, 38 Colo. 72, 87 
Pac. 1076 (corporate seal is presumed genuine, 
and the eecretary's aut.hority is pre8\lmed); 
GeoTgUJ: 1859, Hunter ~. Blount, 27 Ga. 76 
(diploma of a medical college in another State; 
existence of the college must be shown): 
1877, Parkel'!lOn 17. Burke. 59 Ga. 100, 101 
(medical diploma; same ruling); Hawaii: 
1907, Bottomley ~. Hall, 18 Haw. 412 '(deed 
bt>aring corporate seal, with signatures of 
president and 6CCletary, admitted); Illinois: 
1872, Sawyert'. 0)3:, 63 m. 130, 134 (corporate 
seal presumed gIJnuine); 1894, Consolidated 
Coal Co.!!. Peers. 150 Dl. 344, 358, 37 N. E. 937 
(signed by the p"esident or "ice-president, with 
a seal; the seal presumed corporste, and au
thority presum·ad); Indiana: 1899, Ellison 
t'. Dranstrator, 153 Ind. 146, 54 N. E. 433 
(corporato seal affixed by the Becletnry; 
authority pre5clmcd); 1908, Elkhart H. Co. t'. 

Turner, 170 Ind. 455. 84 N. E. 812 (president's 

signature to note; authority Dot presumed); 
IoWG: 1874, Cooper t>. Nelson, 38 Ia. 440, 445 
(bock admitted to be corporate records; 
seeretary's signature of minutes prcsumro 
genuine); 1880, Chicago B. &: Q. R. Co. 17. 

Lewis. 53 Ia. 101, 4 N. W. 842 (seal presumed 
genuine, and authority presumed after proof 
of the officer's signature); 1902, State 17. 

Phillips, 118Ia. 660, 9~ N. W. 876; Michigan: 
1903, Gould II. Gould .1: Co., 134 Mich. 515. 
96 N. W. 576 (mortgage); Compo L. 1915. 
§ 12537; .Montana: 1922. Genzbcrgcr ~. 
Adams, Mont., 205 Pac. 658 (bank's 
assigwnent of a judgnlent); l\·cbrQ.8ka: 1893. 
Gorder ~. Canning C-<I., 36 NebI'; 548, 552. 54 
N. W. 830 (by the president and secretary 
with corporate seal; authority presumed); 
New Jeraep: 1800, Den 11. Vreeltmdt., 3 N. J. L. 
352 (quoted supra); 1893, Rl1ub II. B. C. ASll .• 
56 N. J. L. 262, 28 Atl. 384 (cognovit executed 
by the president; seal not shown to be cor
porate; no presumption of authority or of 
seal's genuineness); 1900. ne West Jersey T. 
Co., ij9 N. J. Eq. 63,45 At!. 282 (corporate seal 
and seeretary's signature raise presumption 
of authority); New York: 1882, Trustees 
Canandarqua Academy". McKeehnie. 90 
No Y. 618, 629. semble (l'orporate seal raises 
presumption of authority); 1903. Quacken
boss 1>. Globe &: R. F. Ins. Co., 177 X. Y. 71. 
69 N. E. 223; 1914. United Surety Co. r. 
Meenan, 211 N. Y. 39. 105 N. E. 106 (cor· 
porate seal, "ith signatures of president and 
secretl1ry; authority presumed); Ohio: 186i, 
Sheehan ~. Davis. 17 Oh. St. 571, 580 (corpor
ate seal raise.s presumption of authority); 
PenTl8ylmnia: 1821, Foster V. Hall, 7 S. &: R. 
156, 164 (seal of the public corporation of 
Belfast, not presumed genuine; bu t genuine· 
ness r!USe8 a presumption of due affixing by 
authorit.y); 1821. Leasure t'. Hillegas. 7 S. &: R. 
313, 318 (same rule applied to a seal of the 
Bank of North America); Sourll Carolina: 
1859, Josey ~. R. Co .• 12 Rich. 134. 137 (seal 
presumed genuine after proof of the officer's 
signature); South Dakota: Rev. Code 1919. 
§ 545; Tua8: 1921. Emory II. Dailey, Tex. 
-, 234 S. W. 660 (deed by railroad company); 
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times the English rule is accepted in both respects, i. e. there is a presump
tion of authority, but not of genuineness; sometimes it is reversed, and there 
is a presumption of genuineness but not of authority; sometimes both pre
sumptions are recognized, and sometimes neither. Not uncommonly one or 
the other presumption is raised, or both, only when the document bears a 
particular officer's purporting signature; or, again, only when such a signa
ture has been proved genuine; and this effect is given or refused to certain 
signatures by some Courts and not by others. In some instances, moreover, 
a signature alone is presumed genuine. That any general consensus exists 

•• • on any proposItion IS not apparent. 

Wed Viruinia: 1906, Deepwater Council to. 
Renick, 59 W. Va. 343, 53 S. E. 552 (deed 
under eea.I, eigned by the chief officers; author
ity presuntt.cJ). 

The mere recitGl of the affi.r:ing of the seal 

does not suffice to evidence the exi.stence of the 
Ileal on the document: 1919, Fischer II. 

Lukens, 41 Cal. App, 358, 182 Pac. 967 (certi
fied copy of lost recorded deed, the certificate 
not mentioning the seal). 
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§§ 2175-21861. BOOK I, PART ill 

BOOK I (continued): RULES OF ADMISSIBILITY 

PART III: RULES OF EXTRINSIC POLICY 
CHAPTER r.xxIU. 

§ 2175. General Nature of these Rules. 

TI1'LE I: RULES OF ABSOLUTE EXCLUSION 

• 

A 2175 

§ 2180. Indecency. 
§ 2181. Impropriety (Judge, Counsel, 

Juror). 

§ 2184. Sl.Ime: Modem Federal Doc
trine of Boy,:;. II. U. S. and Weeks II. U. S. 

§ 2185. Same: (2) Docnments violating 
Stamp-Tax: Laws. § 2182. Inconvenience (Public Records). 

§ 2183. IIIegll-lity; (1) Documents 
Chattels, Testimony, o~tained by Illeg;a 
Search or Removal. -

§ 2186. Discriminations. 

§ 2175. General Nature of these Rules. The rules of Admissibility of evi
dence, as already pointed out (ante, § 11), fall into three general groups: 
first, those which determine the probative value, or Relevancy, of circum
stantial and testimonial evidence, . that is, the fundamental quality without 
which no evidential data are to be allowed to be considered by the jury (ante, 
§§ 24 -1168); secondl~', those Auxiliary Rules of Probative Policy which 
impose artificially some added conditions of admissibility, but are directed 
solely to improving the quality of proof and strengthening the probabilities 
of ascertaining the truth as the result of the investigation (ante, §§ 1171-
2169); and, thirdly, the present group, those rules which rest on no 
purpose of improving the search after truth, but on the desire to yield to re
quirements of Extrinsic Policy. They forbid the admission of various sorts of 
evidence because some consideration extrinsic to the investigation of truth 
is regarded as more important and overpowering. 

The rules of this last class thus differ from those of the second class, in that 
their effect is to obstruct, not to facilitate, the search for truth, and in that this 
effect is consciously accepted as less harmful, on the whole, than the extrinsic 
disadvantages which would ensue to other interests of society if no such limita
tions existed. It ought to follow that no limitation of the present nature ought to 
be recognized unless it is clearly demanded by some specific important extrin~ 
sic policy, and that every intendment should be made against such a demand. 

The most natural grouping of these rules of Extrinsic Policy is that which 
regards them according as they are absolute or conditional. The former ~Iass 
of prohibitions are enforced by the Court like other rules of Evidence; the 
latter are applied only on demand of the person who is supposed to be affected 
in his interests by the extrinsic policy in question and to be protected by the 
rule from an injury to that interest. The latter class of rules the rules of 
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Privilege have features in common, which sharply distinguish them from 
the former. The former class is small in number; indeed, it can hardly be 
said that there are any definite and well-established rules of exclusion of that 
type; they have usually been discountenanced in judicial opinion. The rules 
of the latter class, on the contrar~', are numerous and well established, and 
affect in a marked degree the daily course of proof in litigation. 

Title!: RULES OF ABSOLUTE EXCLUSION 

§ 2180. Indecency. The notion of indecency is often regarded as though 
it were an aosolute quality of words allli actions. In truth, it is merely a 
relative term. "Unto the pure, all things are pure," said Paul. Indecency 
depends upon the spirit and purpose of the utterance or the act. The law 
punishes what it calls "indecent exposure of the person"; but it has no 
penalty for the very same actions when done in the presence of a physician 
for the purpose of obtaining his medical assist<'lnce. The utterance of vile 
words of slander may be indecent from the mouth of the slanderer; but the 
repetition of those words in a court of justice by the witness who is called by 
the injured person to prO\'e them in his action for redress is in no sense in
decent. What we are to conclude, then, since the process of investigating 
the truth in courts of justicc is both an indispensable and a dignified function 
of life, is that no utterances or ads called Jor in ct'idence in that process are to 
be prohibited becalUle under other circumstances they might be characterized by 
indecency. In other words, the general policy of discountenancing indecency 
does not extend to the exclusion of evidence in a court of justice. l 

To this the only qualification can be that, if utterances or acts, which 
might be indecent in some circumstances and might therefore excite prurient 
attention among onlookers at a public occasion and lead to shame and em
barrassment in the person of whom they are required in evidence, are not 
materially useful for the purpose of the proof in hand, they may be dispensed 
with and prohibited; the discretion of the trial Court to determine the exi
gency in each case. This limitation upon the general principle is a fair one, 
and would probably find general judicial recognition.2 Its application would 

§ Ill!O. 1 "Utilius scandalum nasei per- more fully an/c, § 1159); 1900, Renaud ~. 
mittitur quam veritas rclinquatur" (Decrcta- Bay City. 124 Mich. 29, 82 N. W. 617 (a wife 
lium Gregorii IX Compilatio, lib. V. tit. XU, suing for personal injury testified to a mil!-
cap. III). carriage within a week thereafter: a question 

2 Eng. 1765, Dacosta ~. Jones, Cowp. 729 whether she had intercourse with her husband 
(action on a wager as to the sex of the Chevalier during that week was excluded. on grounds of 
D'Eon. a French person who in male attire .. public policy": as to this, if it was material 
had frequented race-courses, fOllght duels, as being inconsistent with her testimony, it 
etc., in England: testimony of many who had should be received. just as the fact of sexual 
been confidentially employed by the Chevalier intercourse is always provable when material; 
was received, and a verdict for the plaintiff but if the fact was not relevant, it should hav" 
who bet on the female sex wae given; but been excluded on that ground: the ruling ill 
the whole inquiry was declared improper :lnd unsound): 1811, r.'all ~. O ... ersecrs, 3 MumC. 
judgment rendered Cor the deCendant; quoted Va. 495, 502, 506 \sdmissible where "necessary 
,upra): U. S. 1920, KinzeU P. Chicago M. & to effectuate the purposes of justice"; here, 
St. P. R. Co., 33 Ida. I, 190 Pac. 255 (cited intercourse of third persons with a bastardy 
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sometimes take the extreme forill (as in Lord Mansfield's ruling) of refusing 
to entertain at an a specific plea or cause of action; but the principle would 
be in effect the same, whether it resulted in a rule of evidence or in a rule of 
substantive law. Lord Mansfield's utterance plainly lays down both the 
general principle and its qualification: 

1765, ~1A.."'SFIELD, L. C. J., in Dacoata \'. JOIle3, Cowp. 729 (refusing to allow the trial 
of a wager as to the sex of the Chevalier D'£on): "The trial of this cause made a great 
noise all over Europe; and, from the comments made upon it, and farther consideration, 
I am sorry that I did not at once yield to the consideration that it led to indecent. e\;denre, 
and was injurious to the feelings and . of a third person. I anI sor!)', likewise, 
that the \\;tnesses subpccnaed had not been told they might refuse to give e\'idence if 
t.'!~:. pleased. But no objeetion to their being examined was made by t.he counsel for 
the defendant, nor did any of themselves apply for protection or hcsitate to answer .•.. 
~Iere indecency of e .. ;dence is no objection to its being received when it is necessary to 
the deeision of a civil right or criminal liability. L'pon this ground we think that Mr. J. 
Burnet was "Tong in refusing to try the case before him where a young lady brought 
an action of slander for saying that she had a defect in her person which unfitted her for 
marriage, and the defendant alleged in his plea that she had such a defect; for there. if 
the statement was false, the plaintiff had received a grievous inju!)', for which she was 
entitled to exemplary damages; and, if it was true, the defendant ought to ha\'e been 
freed from the charge of a malicious lie, however he might still be liable to censure for 
indelicately proclaiming the truth. But if it had been merely an action on a wager 
whether the young lady had such a defect, it would have been nearly the present case. • . . 
Here is a person who represents himself to the world as a man, is stated on the record to be 
'Monsieur Ie Chevalier D'Eon,' has acted in that character in a variety of capacities, and 
has his reasons and advantages in so appearing. Shall two indifferent people,·by a wager 
between themselves, try whether he is a cheat and imposter, and be allowed to subprena 
all his intimate friends an·d confidential attendants to give e\;dence that \\ill expose him 
allover Europe? Such an inquiry is a disgrace to judicature." 

§ 2181. Impropriety (Judge, Counsel, Juror). In the case of certain officers 
of justice, it has sometimes been argued that their appearance as witnesses 
would be a violation of the policy applicable to their profession or function: 

(1) A judge, it has been argued, should not become a witness, because of 
the difficulty of reconciling the due exercise of his functions as judge and "as 
witness (ante, § 1909). 

(2) A counselor attorney, it has been thought, should not appear as wit
ness, except in unavoidable necessity, because (among other reasons) of the 
danger which this practice would involve of a loss of public confidence in the 
integrity of the profession (ante, § 1911). 

(3) A juror, it has been argued, should not be a witness, because of the 
inconsistency of the two functions (ante, § 1910). Whether the other rule 
about jurors, that they sha:ll not testify to the doings of the jury-room (if 
this be a rule of evidence at all), is a rule of the present sort, is open to ques
tion (post, § 2352). 

complainant): 1909. Dunkin 11. Hoquiam. 56 
Wash. 47. 105 Pac. 149 (rupturo of bowels, in 
an action for pel'8Onru injury: exhibition al
lowed, Quoting tho abovo text). 

For further applications of tho principle. 
see the citations under autoptic proference, or 
real evidence (allIe, § 1159). 

• 
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§ 2182. Inconvenience (Public Recorda). The removal of public records 
from their proper place of custody, to be used as evidence in court, is attended 
with danger of loss and mutilation of the records and ,,·ith delay and annoy
ance to those who are entitled to consult them and those who are charged 
with preparing them. For these reasons, and especially since the purpose of 
proof can usually be as well served by a copy, Courts have often laid down 
a rule forbidding the use, as evidence, of the originals of public records. To 
what extent the present rule of poliey makes such a prohibition can be better 
examined elsewhere (post, § 23(3), where the rule as to Official Secrets comes 
to be discriminated from the present rule. It is to be noted that, so far as 
the illegality of the removal of the document is concerned, there is concededly 
no objection on that score (post, § 2183). 

§ 2183. Documents, Chattels, Testimony, obtained by Illega.l Search or Re
moval; General Principle. Necessity does not require, and the spirit of our 
law does forbid, the attempt to do justice incidentally and to enforce penalties 
by indirect methods: An employer may perhaps suitably interrupt the course 
of his business to delh-er II:. homily fo his office-boy on the evils of gambling 
or the rewards of industry. But a judge does not hold court in a street-car 
to do summary justice upon a fellow-passenge..r who fraudulently evades 
payment of his fare;' and, upon the same principle, he does not attempt, in 
the course of a specific litigation, to investigate and punish all offences which 
incidentally cross the path of that litigation. Such a practice .might be con
sistent with the primitive system of justice under an Arabian sheikh; but 
it does not comport with our own system of law. It offends, in the first place, 
by trying a vioration of law withoutJhat due complaint and process which 
are indispensable for its correct investigation. It offends, in the next place, 
by interrupting, delaying, and confusing the investigation in hand, for the 
sake of a matter which is not a part of it. It offends, further, in that it does 
this unnecessarily and gratuitously; for.since the persons injured by the sup
posed offence h!l.Ve not chos.en to seek redress or .punishment directly and 

• 

immediately, at the right time and by the proper process, there is clearly no 
call to attend to their complaints in this indirect and tardy manner. The 
judicial rules of Evidence were n~ver meant to be an indirect process of punish
ment. It is not only anomalous to distort them to that end, but it is improper 
(in the absence of express statute) to enlarge the fixed penalty of the law, 
that of fine or imprisonment, by adding to it the forfeiture of some civil right 
through loss of the means of proving it. The illegality is by no means con
doned; it is merely ignored. 

For these reasons, it has long been establis4ed that the admuaibility of 
cLidence is not affected by the illfJgality of the mean.'t through whioh the party has 
been enabled fo obta.in the evidence: l . 

§ 2183. 1 In the following citations. the from the orthodox rule and follow the doctrine 
documcnt or chattel was received. UnlC88 of Boyd 11. U. S., described in § 2184. 
otherwise noted; the later citations in each ESGLAND: 1723, Bishop Atterbury's Trial. 
jurisdiction include those which have recanted 16 How. St. Tr. 495, 629 (the Crown hu\;ng 
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1841, WILDE, J., in Com. v. Dana, 2 Mete. 329: "Admitting that the lottery tickets 
and materials were illegally seized, still this is no legal objection to the admission of them 
in evidence. If the seareh warrant were illegal, or if the officer serving the warrant exceeded 

obtained treasonablc lctters. imputed to the right to the return of the articles and thc State's 
defendant, by intercepting the mails under right to UHe evidence being separate things; 
authority of a statute. questions directed to quoted supra) ; 
discovcr whether that authority had been Connecticut: 1896. Statc v. Griswold, 67 Conn. 
properly followed in so doing were not allowed) ; 290, 3~ Atl. 1047 (seizurc of papers by II 

1740, Jordan to. Lewis. 2 Stra. 1122. 14 East trespass on premises) ; 
306, note {malicious prosecution; copy of Gwroia: 1857. Wood v. McGuire. 21 Ga. 576. 
indictment admitted, though the order grant- 582 (papers improperly ordered to be given up) ; 
ing it was to another person; .. nor could the 1897. Williams fl. State. 100 Ga. 511, 28 S. E. 
Court take notice in what manner it WlIS 624 (liquors found by illegal search, admitted; 
ohtained "); 1811, Legatt v. Tollervey. 14 East rcpudiating the contrary obiter intimation in 
302 (similar; .. if the officer shall. even v .. ithout Rushcr v. State. 94 Ga. 363. 21 S. E. 593; 
authority, have given a copy of the record." quoted supra) ; 1901, Sanders v. State, 113 Ga. 
it is admissible, although it were .. surrcpti- 267, 38 S. E. 841; 1903, Jackson to. State, 118 
tiously obtained "); 11;14, Stockfieth v. De • Ga. 780, 45 S. E. 604 {stolen goods found by 
Tastet. 4 Camp. 11 (certain former testimony illegal search); 1899. Dozier v. State. 170 Ga. 
was Mid to have been obtained by breach of 708. 33 S. E. 418 (cited post. § 2264); 1904. 
trust: .. What is proved to have been written Springer v. State. 121 Ga. 155. 48 S. E. 907 
or signed by any of the defendants. I must ad- (pistol taken from the accused; this line of 
mit as evidence against them. without con- cases in Georgia does not carefully distinguish 
sidering how it was obtained "); 1826. R. v. the present principle and that of § 2264, post) ; 
Derrington. 2 C. &:: P. 419 (the turnkey 1906. Duren v. Thomasville. 125 Ga. 1.53 S. E. 
promised to post a letter of the accused. but 814 (like Williams to. State); 1907. Hammock' 
instead handed it to the authorities); 182;. v. State, 1 Ga. App. 126. 58 S. E. 66 (carrying 
Caddy 11. Barlow. 1 Man. &:: Ry. 275. 277 a concealed wcapon; a deputy sheriff arrested 
(malicious prosecution; copy of an indictment the defendant on information and searched 
receivable, though not procured according to him without a warrant for arrest or for search. 
law, "without inquiry to the mode by which he and found a concealed weapon; .the deputy's 
became possessed of it "); 1849, R. v. Grana- testimony was excluded; this is a flat repudi-
telli. 7 State Tr. N. 8. 979. 087 (document taken ation of Williams fl. State. although the opinion 
by the police illegally); 1854. Phelps~. endeavors to distinguish it; the opinion terms 
Prell', 3 E. &:: B. 430. 437. 441. per Crompton. the arrest "illegal" though the defendant was 
J. (preceding doctrine approved). certainly committing a misdemeanor in fact in 

CANADA: 1886. R. II. Doyle. 12 Onto 350 the deputy's presence, and the arrest was 
(liquors obtained by unlawful search). ordinarily legal; the opinion goes on the 

U!>"ITED ST ... TE8: Alabama: 1887, Chasiaing ground that there was a compulsory self-
11. State. &1 Ala. 29. 3 So. 304 (pistol found on incrimination. but this is unsound. for the 
searching defendant. admitted. irrespective of deputy took the pistol out of the defendant's 
legality of search); 1893. Shields ~. State. 104 pocket. and the defendant himself did no 
Ala. 35. 41, 16 So. 85 (similar) ; 1897. Scott r. voluntary act at all; the opinion frankJy 
State, 113 Ala. 64. 21 So. 425 (carrying a avows "a public policy which would rsther 
concealed weapon; illegality of the search by the guilty go unpunished than have the 
the officer testifying to it, immaterial) ; guilt of the accused established" in this manner; 
Arkama8: 1896. Starchman fl. State, 62 Ark. Powell. J .• the writer of the opinion. is one of 
538. 36 S. W. 940 (tools found by officers. our most accomplished living judges; but in a 
sear.ching defendant's house. admitted irre- country so cursed by the use of concealed 
spective of legality of search); 1921. Benson weapons the "public policy" thus declared is 
V. State. 149 Ark. 633. 233 S. W. 758 (violation the worst kind of a policy; and it is un-
of liquor law; testimony to the finding of c\oubtedly doing just what it confesses to. '\-1z. 
liquor "without a warrant or other process." letting the guilty go unpunished); 1907. 
held admi58ible; following Starchman v. Hughes 11. State. 2 Ga. App. 29, 58 S. E. 390 
State) ; (repeating the ruling of Hammock fl. State; 
California: 1896, People D. Alden. 113 Cal. the opinion. by Russell. J .. professes "the ut-
264, 45 Pac. 327 (judgment-roll improperly most abhorrence and detestation of the 
removed for use as e'\-1dence); 1922. People 11. practice of cam-1ng deadly weapons"; but 
Mayen, ' Cal. • 205 Pac. 435 (larceny; this tf:tJn "utmost" is scarcely correct; for the 
documents. etc., found in defendant's house on learned Court obviously feels a still more in-
a search-warrant in\'alid because not specific tense abhorrence for a zealous police officer's 
enough. held not inadmissible, although an attempts at 8uppre58ion oC a detestable crime 
application for return made on the day of trial without formalities which the event show8 were 
had been erroneouely denied; the party's quite ne!'dless); 1907. !'lherman 11. State. 2 Ga. 
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his authority, the party on whose complaint the warrant issued, or the officer, would be 
responsible for the wrong done. But this is no good reason for excluding the papers 
seized, as evidence, if they were pertinent to the issuc, as they unquestionably werc. When 

App. 686, t:8 S. E. 1122 (foregoing rases 
followed) ; 1907, Smith v. State, 3 Ga. App. 326, 
59 S. E. 934 (selling liquor illegally; t('~timony 
by officers arresting iu the act, and seizing 
whisky. v.ithout a warrant: the Hughes and 
Hammock cases approved but distinguished; 
the opinion is interesting as the exhibition of an 
able mind unsuccessfully struggling to be con
si!tent); 1912, Whitaker v. Stat", 11 Ga. App. 
208, 71> S. E. 258 (U. S. bankruptcy petition, 
excluded on this gt'ound; but incorrectly); 
1913, Underwood v. State, 13 Ga. App. 206, 78 
S. E. 1103 (illegal sale of liquor; the accused 
was arrested "ithout a warrant, his safe-keys 
forcibly taken from his pocket, his safe un
locked. and whisky found therein; pxduded, 
following Hammock 11. State; careful opinion 
by Hill, C. J.); 1915, Heimer t'. State, 16 Ga. 
App. 688, 85 S. E. 821 (liquor obtained by 
illegal search of property or premises is 
inadmissible; otherwise, as to illegal search of 
the person; Broyles, J., concurring, repudiates 
the distinction and stands upon Williams 11. 

State, 8Upra); 1916, Calhoun 11. State, 144 Ga. 
679, 87 S. E. 893 (liquor discovered by illegal 
search of the person is admissible, except 50 far 
as the privilege against self-climination might 
be violated; Williams 11. State affirmed; .. the 
criterion is, who furnished or produced the evi
dentiary fact connecting the defendant with the 
crime?" this opinion reviews prior cases and was 
given in answer to a request for instruction by 
the Court of Appeals) ; 1916, Smith v. State, 17 
Ga. App. 693, 88 S. E. 42 (pistol offense; 
Calhoun v. State applied); 1921, Johnson 11. 

Stat.,., 162 Ga. 271, 109 S. E. 662 (carning con
cealed weapons; the pistol was found during a 
search without warrant while accused was 
under arrest for burglary; held admissible; 
Calhoun v. State, affirmed); 
Hawaii: 1003, Terr. 11. Sing Kee. 14 Haw. 586, 
588 (liQuor obtained by unlawful search is 
admissible) ; 
I daM: 1906, State v. Bond, 12 Ida. 424, 86 
Pac. 43 (letter of the accused; mode of ob
taining it, held immaterial); 1918, State I'. 
Anderson, 31 Ida. 514, 174 Pac. 124 (illegal 
carriage of liquors; liquors found by illegal 
search by the sheriff, on stopping the de
fendant's 8utomobilt', admitted; flatly ap
proving the orthodox principle. and not taking 
the trouble to noti~e Weeks D. U. S.) ; 
IUinoia: 1875, Stevison 11. Earnest, 80 ill. 613, 
517 (records illegally removed from court; 
quoted supra); 1891, Gindrat D. People, 138 
Ill. 103, 105. 27 N. E. 1085 (larceny; articles 
obtained by a detective's search of defendant's 
rooms \\ithout a warrant, admitted); IS92, 
Siebert 11. People, 143 III. 571, 583, 32 N. E. 
431 (similar; here, letters); 1894, Trask fl. 

People, 151 III. 523, 38 N. E. 248 (similar; 

here, papers); UI19, Poople v. Paisley, 288 
III. 310, 123 N. E. 573 (Gindrat v. People 
approved); 1922, Chicago 17. Di Salvo, 302 Ill. 
85. 134 N. E. 5 (purchasing a revolver without 
a permit·; the police took pos.'!p.~sion of the 
re"olver at the accused'~ house; a motion for 
return oi the revolver was made at the opening 
of the case and again at the close, but without 
offering anY evidence in support; the re\'olver 
itself was put in evidence \\ithout objection; 
held that "the legality of the means by which 
the officerb obtained possession of the revolver 
was immaterial" under the circumstances) ; 
Iowa: 1897, State v. Van Tassel, 103 III.. 6, 
72 N. W. 497, semble (papers taken by illegal 
scarch); 1901, Sullivan ". NicouIin, 113 Ia. 
76, 84 N. W. 9i8 (illegal order for inspection 
of premises); 1922, State v. Rowley, In. 
-, 187 N. W. 7 (attempt to produce a mis
carriage, the defendant being apparently II. 

professional abortionist; abortion tools ob
tained by the sheriff's search of defendant's 
house in her absence, \\ithout a search warrant, 
held inadmissihle) ; 
Kansas: 1905, State v. Schmidt, 71 Kan. 86:2, 
SO·Pac. 948 (bottle of liquor seized without a 
warrant, admitted); UllO, State v. Turner, 82 
Kan. 787, 109 Pac. 654 (revolver procured 
from dcft'ndant by threata); 1921, State 1'. 

Smithmeyer, 110 Kan. 172, 202 Pac. 638, docu
ments produced under a subpoena before the 
Attorney-General, under St. 1919, c. 316 (the 
process held not to have been a search and 
ooizure) ; 
Kctuucky: 1920, Youman v. Com., 189 Ky. 
152, 224 S. W. 860 (posseasion of intoxicating 
liquors; the sheriff having a warrant of arrest, 
but no search warrant, went to defendant's 
house but failed to find him; while there, they 
searched. found, and impounded some liquor; 
aftel'wards a motion to restore the liquor W8~ 
denied, and the liquor was destroyed; c.:l tho 
trial, the sheriff testified to the finding of the 
liquor; held, that evidence thus unlawfully 
obtained was inadmissible. and that the condi
tion required in Weeks v. U. S., viz. a prior 
motion to return the articles, was not neces
sary; Quoted supra); 1921, Banks v. Com .• 
190 Ky. 330, 227 S. W. 455 (malicious 5hooting; 
shoes obtained by search made with consent of 
owner of premises. admitted; distinguishing 
Youman v. Com.); 1921. Turner v. Com., 
191 Ky. 825, 231 S. W. 519 (chicken-stealing; 
taking of a sack of chickens from defendant 
after arrest without a search warrant, held not 
to make the fact of finding the chickens on 
him inadmis~ihle; Youman v. Com. distin
guished); Hl21, Com. v. Riley. 192 Ky. 153, 
232 S. W. 630 (possession of burglars' tools; 
Youm~n and Gouled cases explained and 
affirmed); 1921, Bruner 11. Com., 192 Ky. 386, 
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papers are offered in evidence the Conrt ean take no notice how they were obtained, -
whether lawfully or unlawfully, nor would they {onn a collateral issue to detel'mine 
that question." 

233 S. W. 79.5 (burglary; the police while found) ; 1893, Com. I). Byrnes, 158 Mass. 172, 
seurching under a warrant for liquor found 174, 33 N. E. 343 (butter-sample, admitted, 
shoes stolen; Youman I). Com. approved, but irrespective of the legality of obtaining it); 
here defendant consented to the search; the 1894, Com. I). Brelsford, 161 Mass. 61, 36 
evidence held admissible); 1922, Ash Il. N. E. 677 (like Com. r. Welsh); 1895, Com. 
Com., 193 Ky. 452, 236 S. W. 1032 (keeping l'. Welch, 163 Moss. 3i3, 40 N. E. 103 (unlaw
liquor; Youman V. Com. followed; the noble lul search of the pefllOu for liquor); 1895, 
vow of the French at Verdun, "They shall not Com. I). Acton, 165 l\Ias~. 11, 42 N. E. 329 
pass!" is sentimentally dragged in to protect (illegal search for liquor by officers); 1896, 
petty lawbreakers); 1922, Bowling I). Com., Com. Il. Smith, W6 Mass. 3iO, 44 N. E. 503 
193 Ky. 642, 237 S. W. 381 (illegal making of (unlawfully seized gaming implements); 1905, 
liquor; seizure of a still, out of doors, seen in Com. v. Tucker, 189 l\lass. 457, 76 N. E. 127 
operation by the officers, held legal, though (officers obtaining a knife, by 11 trespass and 
without a search warrant; Youman Il. Com. BOarch in the defendant's house; admitted); 
distinguished); 1922, Royce !I. Com., 194 Ky. Michigan: 1894, Cluett v. Rosenthal, 100 
480,239 S. W. 795 (liquor found in "open and Mich. 193, 197, 58 N. W. 1009 (testimony 
obvious" in an automobile, and admitted to the contents of books, by one 
taken l\ithout a worrant, admitted) ; who saw them while they were in the sheriff's 
Louuw.TU1.: 1898, State II. Renard, 50 La. An. possession under an unauthorized attach-
662, 23 So. 894 (letter given to a trusty in jail ment); 1911, People ~. A1dorfer, 164 Mich. 
fur mailing, Dod by him handed to officials, 676, 130 N. W. 351 (liquors seized under a 
admitted); search-warrant); 1919, People !I. Ms.rxhausen, 
Maine: 1876, State ~. Gorham, 60 Me. 270. 204 Mich. 559, 171 N. W. 557 (liquor found by 
272 (admissible, "whether it is or not improp- officers on defendant's premises, by search 
erly taken (rom the office where the law without a warrant, during his absence, held 
requires, as in this case, that it shnll be con- returnable to defendant, under Weeks !I. 

stantly kept"; said of an internal revenue U. S. infra, and Newberry V. Carpenter, 107 
record-book) ; Mich. 567) ; 1922, People II. Margelis, Mich. 
Maruland: 1906, La~TCnce ~. State, 103 Md. , 186 N. W. 488 (unlawful possession of 
17, 63 At!. 06 (conspiracy to defraud; certain whisky; the officers, unlawfully arresting the 
shares of stock, taken by the police from a defendant," grabbed him around the arma 
satchel at the defendant's hotel or from the like that, tussled aro·.~nd, rolled on the Boor, 
defendant's persoll under arrest, admitted, and the bottle fell out of his pocket; when I 
regurdless of the illegality of procuring them) ; got up my partner had the bottle"; the 
MassachlUletts.· 1838, Faunce Il. Gray, 21 whisky-bottle was held not 'admissible in 
Pick. 243, 246 (deposition of defendant, taken c\'idence; it may be wondered whether the 
'in perpetuam,' admitted, regardless l\'hether ruling would have been different had the object 
it has been "unfairly obtained" by a "per- been a dynomite bomb; if it would not, how 
.... ersion and abuse" of the statutory process) ; are police officers going to arrest dynamiters 
1841, Com. v. Dana, 2 Mete. 329 (quoted in emergencies?); 
IlUpra); 1850, Com.~. Certain Lottery Tickets, Minnuola: 1905, State v. Stratt, 94 Minn. 
5 Cush. 369, 374 (approving Com. V. Dana); 384, 102 N. W. 913 (bank books); 1906, 
1862, Com. I). Certain Intox. Liquors, 4 All. State v. Hoyle, 98 Minn. 254, 107 N. W. 1130 
593, 600 (officer's misconduct in executing (gambling apparatus obtained by officers' 
process does not exclude his testimony boscd unlawful entrance, admissible) ; 
on knowledge thus obtained); 1872, Com. v. MisNSip]1i: 1922, Faulk 1'. State: Miss. , 
Welsh, 110 Mass. 359 (similar); 1882, Com. 90 So. 481 (making intoxicating liquor; 
l'. Taylor, 132 Mass. 261 (similar, for a medical articles found without a search-warrant, 
officer making an unauthorized autopsy); admitted, the defendant consenting to the 
1885, Com. Il. Henderson, 140 Mass. 303, 5 search); 1922, Tucker v. State, Miss. , 
N. E. 832 (like Com. Il. Welsh); 1889, Com. 90 So. 845 {making intoxicating liquor; 
V. Keenan, 148 Mass. 470, 472, 20 N. E. 101 articles seized l\ithout a search-wan'ant ill 
(similar); 1892, Com. 11. Ryan, 157 Mass. defendant's home and premises, held return-
403, 405, 32 N. E. 349 (ballots admitted, irre- able on application, following Gouled !I. 

Bpective of the process of obtaining them); U. S., 'et id omne genus'; declining to accept 
1893, Com. 'D. Tibbetts, 1.57 Mass. 519, 521, 32 the principl"l that "the Courts will not stop to 
N. E. 910 (letters obtained by search under inquire into lsic?) whether evidence offered 
warrant for search of husband's pr£'mises for was illegally obtained," and falling back on the 
liquor); 1893, Com. !I. Hurley, 158 Mass. sentiment, "It is better that the guilty escape 
159, :l!l X. E. 342 (police officers unlawfully punishment in some instances than that these 
arresting, allowed to testify to what they securities of liberty be violated .. ; baa it 
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1875, SCHOFIELD, J., in StcIJiaon v. Earneat, 80 III. 513, 518: "It is contemplated, and 
such ought ever to be the fact, that the records ot Courts remain permanently in the 
places assigned by the law for their custody. It does not logically follow, however, that 

occurred to these courts that thero is in reality 
no such dilemma?); 
Missouri: 1895. State v. Pomeroy. 130 Mo. 
489. 497. 32 S. W. 1002 (lottery tickets seized 
by officers from defendant's desk and on his 
person. without a search-wan ant) ; 
Montana: 1906. State \'. Fuller. 34 Mont. 12. 
85 Pac. 369 (defendant's shoes compared with 
footprints); 1921. State ex reI. Sandin 1). 

District Court. 5!J Mont. 600. 198 Pac. 362 
(writ of prohibition to stay search-warrant; 
the warrant being unlawfully elCercised, ordered 
that .. the whisky seized under the warrant be 
returned to him"; but if the articles unlaw
fully seized had been offered in evidence on 
trial. they would not have been rejected); 
1917. State 1). Reed. 53 Mont. 292. 163 Pac. 
477 (pandering; documents obtained by open
ing defendant's prpmises with a key taken from 
his person when arrested. held admissible) ; 
Nebraska: 1907. Younger v. State. 80 Nebr. 
201. 114 N. W. 170 (shoes taken by force from 
the accused) ; 
New Hampshire: 1858. State·1). Flynn. 36 N. H. 
64 (liquor found on defendant's premises by 
officers searching under a warrant. admitted. 
irrespective of the legality of the search); 
1895. State v. Sawtelle. 66 N. H. 488. 32 Atl. 
831. semble (a telegram claimed by the company 
to be privileged was ordered to be produced. 
and as to the defendant it was held that .. tho 
method of procuring the telegrams did not 
concern him ") ; 
New Jersey: 1915. State v. Mausert. 88 N. J. 
L. 286. 95 At!. 991 (keeping a disorderly house; 
books openly displayed on the counter. and 
seized y,ithout a search-warrant at the time 
of arresting the defendant. held properly ad
mitted. because they were .. proofs of guilt 
found upon his arrest within the control of 
the accused." as defined in U. S. v. Weeks. and 
not papers secreted and obt.vined by search) : 
New York: 1903. People II. Adams. 176 N. Y. 
351. 68 N. E. 636 (seizure of papers under a 
sl-areh-warrant); People II. Adams was af
firmed on wtit of error in Adams 1). New 
York. U. S., cited poat. 12184; 
Xort.h Carolina: 1912. State 1). Wallace. 162 
X. C. 622. 78 S. E. 1 (letter found by a police
Ulan searchingdefendant's house. admitted. fol
lowing Adams 1). New York. U. S .• in/ra): 1916. 
State II. Fowler. 172 N. C. 905. 90 S. E. 408 
(burglary; property found at a sister's house. 
entered upon her invitation. admitted): 1922, 
State 1). Simmons. N. C. • 110 S. E. 591 
(transporting liquor; liquor taken without a 
search-wan ant. admitted; following Adams 1). 

~ew York. U. S.; Gouled 11. U. S. distinguished 
as applying to articles evidential only; .. where 
the article itself is the • corpus delicti,' as 
illicit liquor or a weapon iIlegaIly carried. and 

in similar cuses. the article itseIC however 
obtained is admissible in evidence ") ; 
Oklahoma: 1919. Knight II. State. 16 Oklo Cr. 
298. 182 Pac. 736 (illegal search-warrant); 
OreOon: 1901. State ~. McDaniel. 39 Or. 161. 
65 Pac. 520 (letter seized on defendant's per
son); 1922. State ~. Lv.undy. Or. • 204 
Pac. 958. 974 (criminal syndicalism; books 
and papers were taken from defendant's person 
and club premises y,ithout a search-warrant; 
held that at the time of a lawful arrest the 
officer may" lawfully take articles in the pos
session or under the control of the prisoner. if 
they supply evidence of guilt"; sensible opin
ion by Harris. J.) ; 
Porto Rico: 1914, People II. Cerecedo. 21 P. R. 
52. 57. 60 (lottery offenctJ; books taken under 
a search-warrant not objected to before trial. 
admittcd; citing Weeks II. U. S.); 1915. 
People v. Diaz. 22 P. R. 177. 194; 1917. 
Morales v. Vivaldi. 25 P. R. 206 (action to 
restore money seized by the prosecuting at
torney for use as e~idence on a charge of 
conspiracy) ; 
South Carolina: 1893. State 1). Atkinson. 40 
S. C. 363. 371. 18 S. E. 1021 (papers taken from 
defendant's house by trespass); 1916. Blacks
burg V. Beam. 104 S. C. 146. 88 S. E. 441 
(liquor obtained by illegally searching defend
ant for a key. "'hile traveling. and then 
opening and searching his t.runk. excluded): 
1917. State v. Harley. 107 S. C. 304. 92 S. E. 
1034 (lottery; articles found in a locked room 
~djacent to the arrest. unlocked by the accused 
at the offieer's command. admitted. illegality 
being immaterial); 1918. State v. Quinn. III 
S. C. 174. 97 S. E. 62 (liquor found on ar
resting drunken man in a car without a war
rant. held admissible) ; 
South Dakota: 1909. State II. Madison, 23 
S. D. 584. 122 N. W. 647 (liquor found under 
an illegal warrant) ; 1922. State II. Kieffer. -
B. D. • 187 N. W. 164 (search warrant for 
liquor; conditions of issuance discussed) ; 1922. 
Sioux Falls •. Walser. B. D. • 187 N. W. 
821 (violation of city liquor ordinance; 
liquor seized under an invalid warrant. held 
admissible. the property seized being used in 
violation of law. so that .. the person in pos
session can claim no property in it); 
Tennessee: 1908. Cohn ~. State. Perkins ~. 
State. Horton ~. State. 120 Tenn. 61. 109 S. W. 
1149. illegal sale of liquor. etc. ; (testimonyob
tained by unlawfully trespassing and making 
a peekhole in a wall. admitted); 1922. Hughes 
II. State. 145 Tenn. 5t4. 238 S. W. 588 (liquor 
found in an automobile when stopped by the 
officer and searched without a warrant. held 
lawfully seized by way of preventing an offense. 
and therefore admissible in evidence) ; 
Tuaa: 1879. Walkerll. State. 7 Tex. App. 245, 
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the records, being obtaineo'l, cannDt be used as instruments of evidence; for the mere 
fact of [illegally) obtaining them does not change that which is "Titten in them ...• 
Suppose the presence of a witness to have been procured by fraud or ,;olence, while the 
party thus procuring the attendance of the witness would be liable to severe punishment, 
surely that could not be urged against the competency of the witness. If he could not, 
why shall a record, although illegally taken from its proper place of custody and brought 
before the Court, but othern;se free from suspicion, be held incompetent"? 

1897, LUMPKIN, P. J., in Williams\,. State, 100 Ga. 511, 28 S. E. 624: "As we understand 
it, the main, if not the sole, purpose of our constitutional inhibitions against unrea
sonable searches and seizures, was to place a salutary restriction upon the powers of govern
ment. That is to say, we believe the framers of the constitutions of the United States and 
of this and other States merely sought to provide against any attempt, by legislation or 
othel'wis~, to authorize, justify, or declare lawful, ~ny unreasonable search or seizure. 
This ,,;se restriction was intended to operate upon legislative bodies, so as to render inef
fectual any effort to legalize by statute what the people expressly stipulated ~uld in no 
event be made la\\;ul; -.upon e.xecutives, so that no law \-;oIath'e of this constitutional 
inhibition should ever be enforc~; and upOn the judiciary, so as to rcnder it the duty of 
the Courts to denounce as unla .... ;ul every.unreasonaole search and seizure, whether con
fessedly without any color of authority, or sought to be justified under the guise of legis
lative sanction. _For the misconduct of private persons, acting upon their individual 

264 (foot-tracks; cited post, § 2264, n. 3); (unlawful possession of liquor; the sheriff, 
1920, Rippey II. State, 86 Tex. Cr. App. 539, seeing the defendant's car, telephoned to tho 
219 S. W. 463 (stolen property. recovered courthouse for a search warrant, arrested de
from defendant's premises by illegal search, fcndant, drovc the car to the courtholk"C, took 
held admissible; (1) rule of U. S. II. Weeks, whisky from the car and found the searl'h-
232 U. S. 383, held inapplicable; (2) stolen warrant awaiting him in his office; held that 
property found by search "ithout a warrant is .. the lawfulness or unlawfulness of the seizure 
in any evcnt admissible; distinguishing of the whisky by the shcriff becomes detrr
.. things whose undcniable ownEllship and minath'e of the right of the prosecution to 
property is in the accused and which arc not introduce it," and that it was unlawfully 
directly connected with the crime"); 1920, seized; following Amos 11. U. S.; u.s to which 
Moore If. State, 87 Tcx. Cr. 569, 226 S. W. 415 it may be remarked that our constitutional 
(robbery; footprints made by dcfendant while forefathers would ha\'c been astonished 
under arrest, admissible, though arrcst was to see the grcat principlc twisted in this way 
illcgally made "ithout a warrant; Walker II. to obstruct the \igilant administration of thc 
State adhered to) ; law by efficicnt officcrs) ; 
Utah: 1922, Salt Lake City v. Wight, Utah West Viroinia: 1882, State v. Douglass, 20 
-" 205 Pac. gOO (selling liquor; money and W. Va. 7iO, 791 (improper conduct of thc 
liquor obtaincd by officers on search without a landlord of the defendant's counsel in search
warrant, held admissible; the offenae being ing thc latter's trunk during his absence, or 
committed in their presence); "any improper means they may have used." 
Vermont: 1891, State II. Mather, 64 Vt. 101, hcld not to exclude the fact of finding a pistol); 
23 Ati. 590 (letter obtained surreptitiously; 1897, State II. Cross, 44 W. Va. 315, 29 S. E . 
.. the Court can take no notice of how thcy 527 (pistol discovercd by ilIcgal search of the 
were obtained, whethcr legally or illegally"); defendant admissible); 1902, State v. Ed-
1899, Barrett II. Fish, 72 Vt. 18. 47 Ati. 174 wards, 51 W. Va. 220, 41 S. E. 429 ("If it 
(" A (,,ourt of law will take no notice on trial of was an ilIcgal seizure. that is no objection 
a respondcnt how lettcrs or othcr papcrs . to the use of the papers as evidence. they 
offcred in evideuce werc obtained for the being proper evidence in thc case in other 
purpose of detel"Ulining their admissibility respects ") ; 
in evidencc"); 1901, State v. Siamon, 73 WlIollling: 1922, Wiggin 1'. State, Wyo. , 
Vt. 212, 50 At!. 1097 (gcneral principle con- 206 Pac. 373 (killing cattle; articles takcn in 
ceded); 1906, State II. Suitor, 78 Vt. 391, 63 the party's immediate possession on lawful 
At!. 182 (liquor offence; liquor, etc., obtained arrest are admissiblc; details not decided). 
on a search-warrant, admitted, irrespective For an analogous principle, sec the doctrine 
of the legality of the search) ; about admitting a confession obtai7led bJI fraud, 
Wa8hin¢cn: 1905, State II. Royce, 38 Wash. on/e, § 841. 
11 J, 80 Pac. 268 (articles obtained by illegal For the rule as to confessions made by an 
search of the person are admissible); 1922, aceused on an iIleoal ezaminalioll before a 
State II. Gibbons, Wash. ,203 Pac. 390 mallis/rate, see alllp., §§ 849. 852. 
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, and of their own volition, surely none of the dhisions of government 
is If an official, or a mere petty agent of the State, exceeds or abuses the 
authority \\;th which he is clothed, he is to be deemed as acting, not for the State, but 
for himself only; and therefore he ruone, and not the State, should be held accountable 
for his acts. If the constitutional rights of a .citizen. are invaded by a mere individual, 
the most that any branch of government can do is to afford the citizen such redress as is 
possible, and bring the wrongdOt'r to account for his unlawful conduct. . • . Whether or 
not prohibiting the Courts from receiving evidence of this character would ha\'e any 
practical and salutary effect in discouraging unreasonable searches and seizures, and thus 
tend towards the preservation of the citizen's constitutional right to immunity therefrom, 
is a matter for legislative determination." , 

§ 2184. Modem Federal Doctrine of Boyd v. U. S. and Weeks v. U. s. The 
foregoing doctrine was never doubted until the appearance of the ill-starred 
majority opinion of Bo~·d v. United States, in 1885, which has exercised 
unhealthy influence upon subsequent judicial opinion in many States. That 
opinion, thoroughly incorrect in its historical assertions, and travelling out
side the question at issue, advanced two fallacious conclusions, viz.: first,. 
that the Fourth Amendment to the Constitution (prohibiting unreasonable 
search and seizure) was so related to the Fifth Amendment (prohibiting com-

. pulsory self-incrimination) that the Fifth Amendment could be invoked by an 
accused to withhold from surrender documents sought by even a lawful official 
search; and secondly, that documents obtained by unlawful official search could 
be excluded from evidence, as a consequence of the Fourth Amendment. 

The first of these fallacies was soon afterwards fully repudiated in the 
court of origin; the subject is elsewhere fully considered, under the Privilege 
against Self-Crimination (post, § 2264). . " 

The second fallacy is of course in direct contradiction to the fundamental , 
principle here under consideration (ante, § 2183); "and remains to be noticed. 

1. The progress of this doctrine of Boyd v:"pnifed States was as follows: 
(2) (a) The Boyd Case remained unquestioned in its own Court for twenty 
years; meantime receiving frequent disfayor 'in the State Courts (ante, 
§ 2183), (b) Then in Adams i. New York, in 1904, it was virtually repudi-

• • 
ated in the Federal Supreme Court, and the. orthodox precedents recorded in 
the State courts (ante, § 2183) were expressly approved. (c) Next, after 
another twenty years, in 1914 moved this time, ~ot by erroneous history, 
but by misplaced sentimentality" the 'Federal Supreme Court, in Weeks 
v. United States, reverted to the original doctrine' of the Boyd Case, but with 
a condition, viz., that the illegalifS, of the search and seizure should first have 
been directly litigated and established by a motion, made before trial, for the 
return of the things seized; 'so that, after such a motion, and then only, the 
illegality would be noticed in the maiR trial and the evidence thus obtained 
would be excluded., (d) Subsequent .ruliI!gs attempted to work out this doc-
trine consistently.l. . 

§ lI184. 1 The following Federal cases covel' 
all four periods mentioned in the text; the Stnte 
cases are all placed ante, i 2183 : 

(a) 1885, Boyd I). U. S., 116 U. S. 616, 618, 
6 Sup. 524 (documen~s obtained from the 
accused, by official seizure unlawful under the 
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Meanwhile, the heretical influence of Weeks v. United States spread, and 
evoked a contagion of sentimentality in some of the State Courts, inducing 
them to break loose from long-settled fundamentals. 

Fourth Amendment prohibiting unreasonable 
eearchee and seizure, not admissible; un
satisfactory opinion; the case ill further 
examined po$/, § 2264); 1899, Bacon to. U. S., 
38 C. C. A. 37, 97 Fed. 35 (letter of a bank
pteaident illegally obtained by the State 
receiver and handed to the U. S. ma1'llhal, 
edmitted). 

(b) 1904, Adams 1'. New York, 192 U. S. 
05805, 24 Sup. 372 (seizure of papers under a 
lICarch-warrant; Boyd 1'. U. S. is mentioned 
with respect, but Com. 11. Dana, Mass., and the 
early State cases, arc expressly approved, and 
it is said that the Amendment is intended to 
.. give remedy against such usurpations when 
attempted" and "to render invalid legislation 
or judicial procedure having such effect," but 
not to "exclude testimony which has been 
obtained by such means, if it is othernise 
competent"); 1906, Hale 1'. Henkel, U. S. 
(cited post, § 2264); 1908, U. S. I). Wilson, C. C. 
S. D. N. Y., 163 Fed. 338 (trunk and contents 
of defendant seized by officers on defendant's 
premises; motion for return of property 
denied, as to later admissibility on trial of the 
evidence thus found, the Court says: " Any 
objection because of trespaSB \\ill be over
ruled .••• This proposition is stated by the 
supreme Court of the United States in the case 
of Adams I). N. Y., and is so well recognized 
that it cannot be the subjoct of much dis
cussion"; whence may be inferred that the 
practitioners were not the only ones surprised 
by the later decision in Wecks I). U.S., t'n/ra) ; 
1910, Holt I). U. S., 218 U. S. 245, 31 Sup. 2 
(Adams I). N. Y. approved). 

(c) 1914, Weeks to. U. S., 232 U. S. 383, 34 
Sup. 341 (use of the mails for lotterY; docu
ments found by the police and marshal in the 
defendant's house, entcred and searched 
without a warrant, excluded; Adams I). New 
York distinguished on the ground that there 
the POint was "collateral," while bere the 
defendant had before trial moved Cor the rcturn 
oC the documents and tho trial Court refused 
to return those used in evidence; this dis
tinction is vain; ill effect this decision violates 
the principle). 

(d) 1916, Flagg 1>. U. S .• 20 C. C. A., 233 
Fed. 481 (fraudulent usc of the mails; the 
deCendant was arrested at his place of business, 
and his books and pape1'll were seized by the 
police without a warrant; on his trial, the 
e\idence obtained from them was used; re
versed, on the authority of Weeks 1>. U. S., 
Veeder, J., concurring, with a criticism of the 
inconsistency between Weeks I). U. S. and 
Adams 1:. N. Y.) ; 1916, U. S.I>. Friedberg. D. C. 
E. D. Pa., 233 Fed. 313 (the rule dcelaring 
illegality immat.erial, Adams I). N. Y. does not 

apply on an application to the Court before 
trial for a return of books and papers unlaw
fully seized); 1918, Rice 11. U. S., 1st C. C. A., 
251 Fed. 778 (fraudulent use of the mails; 
papers obtained under a scarch warrant. not 
followed by proceedings to determine legality 
and obtain their return, held admissible); 
1918, Re Tri-State Coal &: Coke Co., D. G. 
W. D. Pa., 253 Fed. 605 (commercial combina
tion to fix excessive prices; certain books, etc .. 
seized under search-warrant, ordered returned 
for lack of sperific description); 1919, Fitter 
1'. U. S., 2d C. C. A., 258 Fed. 567, 573 (Flagg 
I). U. S. approved, but here distinguished on 
the ground that here the documents illegally 
taken without a warrant wcre not offcred in 
eyidence nor used as the basis of testimony; 
the other facts in this case were like W ceks v. 
U. S.); 1919, Schenck 1>. U. S., Baer 1>. U. C .• 
249 U. S. 47, 39 Sup. 247 (Holt I). U. S. and 
Weeks 1>. U. S. held not to exclude the usc of 
documents obtained on a valid search-warrant 
against the headquarte1'll of a society of which 
defendants were officers); 1919. Coastwise 
Lum ber &: Supply Co. v. U. S., 2d C. C. A., 259 
Fed. 847 (seizure of defendant's papers under a 
search-warrant, and motion for their return; 
effect of the Fourth and Fifth Amendments. 
not decided; Manton, J., diss.); 1919. 
Laughter 1>. U. S., 6th C. C. A., 259 Fed. 9·t. 
98 (documents taken from defendant's pocket. 
without a warrant when arrested; until he 
had made a motion for their restoration, their 
usc in evidence, held not crror; but after such 
a motion was made and erroneously denied. 
their usc in evidence was error, under U. S. 11. 

Week.~, aupra; but in this case it is abtonishing 
to find that the search of accused lawfully 
arrested is deemed to be unlawful without a 
special search-warrant; such a doctrine will 
needlessly handicap the officers of the law; 
this point is ignored in the Court's opinion) ; 
1920, U. S. 11. Moresca, D. C. S. D. N. Y., 266 
Fed. 713. 718 ("Since Weeks 1>. U. S ..•• it 
seems to be thought that if the prosecutor is 
found in po88cssion of any documents, especiall~' 
of evidential value, that once belonged to an 
accused, a motion to get them back sbould 
prevail. apparently because the U. S. attorney 
ought to be prevented from using the pape1'll 
in violation of the Fifth Amendment. I am 
not advised of any holding to that eft·ect .•.. 
The only ground on which this or any similar 
motion can rest is that the prosecutor's pos
s~ssion is thc result of an unreasonable search 
und seizure (Fourth Amendment) or of II- de
prh'ation of property without due process 
of law (Fifth Anlendment). This must al
ways and here docs present a question of fact": 
a sane pronouncement refreshingly free from 
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In this last period, much oE the effect may be ascribed to the temporary 
recrudescence of individualistic sentimentality for freedom of speech and 

the usual cant); 1920, Youngblood~. U. S., II. n. S., and erroneously denied, the Paper:! 
8th C. C. A., 266 Fed. 795 (perjury; the sheriff wore erroneously admitted on the trial; the 
had seized alleged stolen articles in defendant's principle that the illegal obtaining of evidence 
home on search without a warrant; no ro- is no ground for its exclusion is said to be 
quest hud been made to a court for the return "only a rule of procedure," and therefore 
of the articles, which were artel'wards admitted "not to be applied as a hard-and-fast formula 
in evidence; objection overruled, first, because to every CllSe, rcgardleBI:I of its special cir-
of lack of rcquest, secondly, because the sheriff cum stances "; inasmuch as Boyd II. U. S. is 
did not act under Federal authority; Weeks II. repeatedly referrcd to with approval, while 
U. S. followed) ; 1920, Silverthorne Lumber Co. Adams II. U. S. and Holt II. U. S. are not even 
II. U.S., 251 U. S. 385, 40 Sup. 182 (5., an mentioned, this imports that the Federal 
officer of the defendant company, was arrested Supreme Court herein returned wholeheartedly 
under an indictlllent with a single charge; tho to the doct'rine of Boyd II. U. S.); 1921, Amos 
marshal without a warrant searched the offices II. U. S., 255 U. S. 313, 41 Sup. 266 (charge of 
of the dofendant company and took away all Belling whisky illegally; whisky was found by 
papers, examined them, and from their con- revenue officers in defendant's house on scarch 
tents framed a new indictment, retaining 1\'ithout a warrant; after the jury was Sworn, 
photographic copies of the papers; on all- a motion for return of the whisky was made 
plication by the defendant, the District Court Ilnel denied; held that tho motion was not too 
ordered tho return of the originals, but im- late, and that the poBSC8Sion of tho whisky 
pounded the copies; the prosecution then was erroneously shown in evidence); HJ21, 
subpamaed the defendant company for the Honeycutt~. U. S., 4th C. C. A., 277 Fed. 
originals, and on refusal to obey the District 939, 941 (two ca.."Cs; knowing possession of 
Court ordered production, nnd held the do- stolen goods; checks, etc., taken undcr a 
fendant in contempt {or refuBIlI to obey the warrant not sufficiently specific, held improp-
order; held, that the order to produce was erly admitted; according to this ruling, 
-.. itiated by tho illegality of the original seizure; prosccuting attornp.ys would have to Qualify 
"the knowledge gaincd by the Government's as telcpathists); 1922, U. S. II. Falloco. 
own wrong cannot be used by it in the way D. C. W. D. Mo.,277 Fed. 75 (liquor seizures; 
proposed"; Flagg 17. U. S. approved, as a tl.e rule of Weeks~. U. S. construed to admit 
corollary of Weeks II. U. S.; the opinion bo- chattels seized by State officers not acting 
comes sentimental over the Government's under direction of Federal officers; but here 
"outrage"; BOrne of the language is a virtual there was such direction or cooperation); 
repudiation of the whole doctrine of Adams II. 1921, U. S. II. Kelly, D. C. E. D. N. C., 277 
U. S., and imports a return to the discred1ted Fed. 485 (stolen automobiles; the rule of 
doctrino of Boyd II. U. S.); 1920, Haywood II. Weeks II. U. S. held to forhid search for letters, 
U. S., 7th C. C. A., 268 Fed. 795, 800 (con- etc., having only an evidential value); 1922, 
spiracy to prevent execution of a ~'ederallaw; U. S. II. Bateman, D. C. S. D. Calif., 278 Fed. 
the defendants were members of the Industrial 231 (searching on the highway l\ithout a 
Workers of the World; documents were taken warrant an automobile entcling the countrY 
by police officers from the premises of the I. W. from Mexico with liquor; the rule of U. S. II. 

W. on defective search-warrants; after in- Wecks held not to forbid; sensible opinion 
dictment, a motion to return the property was by Trippet, J.); 1922, u. S. II. Camarota, 
made and overruled; hold, thll motion having D. C. S. D. Calif., 278 Fed. 388 (motion for ro-
been correctly overruled on the Fourth Amend- turn of property taken on a 5P.arch-warrant, 
ment on tho circumstances, the doctrine oi denied, the defendant being absent from the 
Weeks II. U. S. did not make the use of the premises, and the offie'lr being lawfully thcre: 
documents at the trial a violation of the Fifth "being lawfully there, aDd S('Cillg a crime 
Amendment); 1921, Gouled II. U. S., 255 U. S. being committed, had a pcrfect right, and it 
298, 41 Sup. 261 (charge of using tho mails to was his plain duty, to seize the articlcs which 
dofraud; a paper was surreptitiously taken were being used in committing the crime; in 
from the defendant's office by a person acting making such seizure, the officer could not do so 
under direction of the U. S. Army, Intelligence by virtue of the scarch-warrant, but in the pcr
Department, and othcr papers were taken forOiance of bis general duty to prevent the 
under a search used primarily to find evidence commission of crime"; this particular Court 
of the charge, and not to impound unlawful stands out prominently with its healthy dis
articles; held, (1) that the secret taking of inclination to put a throttling interpretation 
the first paper was a violation of the Fourth on the natural and legitimate proCC8!CS of law 
Amendment, (2) that the search-warrant was enforcement); 1922, U. S. 17. Snyder, D. C. 
improperly use:i for''!'the other papers, and N. D. W. Va., 278 Fed. 650 (liquor taken from 
(3) therefore that since a motion for return h!l.d defendant, arrested without a wanant on 
been duly made before trial pursuant to Weeks Bight by bulging pockets as he stood on the 

634 



" , 
• • 
• 

• 

• 

• 
, 
• 

· §§ 2175-2186] EXCLUSION OF EVIDENCE ILLEGALLY OBTAINED § 2184 

• 

: conscience, stimulated by the stern repressive war-measures against treason, 
/ disloyalty and anarchy, in the years 1917-1919. In a certain type of mind, 

/ it was impossible to realize the vital necessity of temporarily subordinating 
( the exercise of ordinary civic freedom during a bloody struggle for national 
I safety and existence. In resistance to these war-measures, it was natural 
\ for the misguided pacifistic or semi-pro-German interests to invoke the pro-

J tection of the Fourth Amendment. Thus invoked and made prominent, all 
its ancient prestige was revived and sentimentally misapplied. In such a 

; situation, the forces of criminality, fraud, anarchy, and law-evasion per
; ceived the advantage and made vigorous use of it. Since the enactment of 
. the Eighteenth AmendmeI!t and its auxiliary legislation, a new and popular 

occasion has been afforded for the misplaced im·ocation of this principle: 
and the judicial excesses of many Courts in sanctioning its use give an impres
sion of maudlin complaisance which 'Would be ludicrous if it were not so dan
gerous to the general respect for law and order in the community. 

No doubt a stage of saturation must be reached before this period of misuse 
of the Fourth Amendment will come to a dose. 

2. As to the legal theory of Weeks v. United Stat('s, there seems to be 
little support for it, assuming at least that the fundamental principle of 
§ 2183, ante, is accepted. 

(a) The Dpinion in Weeks v . .united States seeks to distinguish the above 
established principle as merely requiring "that a collateral issue will not be 
raised to ascertain .the source ~rom which testimony competent in a criminal 
case comes," ,vhile in the Weeks. case the defendant made a formal motion 
before trial for the return of the seized documents. But this is an unsound 
Use of the term "collateraI."_ That term signifies "not relating to the main 
issue," and is applied to a class of facts. Now a defendant cannot tum a 
collateral fact into a material fact by merely making a formal motion before 
trial, instead of waiting till the offer of· evidence. Suppose, in this lottery 
charge, he has made a motion tbt (say) the results of the last municipal 
lottery in Naples be sent for, to be laid before the jury; that would not turn 
the obviously colla,teral fact into a material fact. The point is that the fact 
of iIIegality of metllQ.d in obtaining· evidential materials is a collateral fact 

street. held admiS.'Jible; sensible opinion by 
Bake ... J.. quoted aupra); 1921. Dillon v. 
U. S., 2d C. C. A., 297 Fed. 639 (liquor offence; 
whisky taken by officers at thc public bar oC a. 
hotel, without a warraut, and on subsequent 
search with deCendant's consent, admitted); 
1922, Woods I). U. S., 4th C. C. A., 279 Fed. 
706 (drug traffic; articles found on scarch 
under a warrant insufficiently descriptive, 
held inadmissible; the pedantic interpreta
tion of the fullness of description here required 
under U. S. Rev. St. § 3462 would do credit to 
the medieval pleading system of the 12008 as 
descl'ibed in Mr. H. C. Lea's Superstition and 
Force). 

On the subject oC these modem decisions, 
the following article ably expounds views 
favoring the doctrine of Weeks I). U. S.: 
Professor Z. Charee. Jr., "Progress of the 
Law, 1921-1922: Evidence; Searches and 
Seizures" (1922; Harvard Law Rev. xxx'\". 
673, 694). 

Whether an indictment 3hould be qua$hed 
because illegally obtained eviacnce was pro
duced to the orand iurtl, to be the same 
question on principle; hut there is a separate 
line of precl'<ients: 1920, U. S. I). Silverthorn .. , 
D. C. W. D. N. Y .• Mar. 31, 265 Fed. 85=l. 
May 3, id. 859. 
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to the main issue; and all the motions in the world wiII not make it any-
thing else. ' 

(b) Looking still deeper, the mainstay of the special doctrine of Weeks 
Y. United St.ates is that the party whose dqcuments were obtained by illegal 
search has a rig/zt to obtain their return' by motion before trial. But no such 
consequence is implied in the Fourth Amendment. The object of the amend. 
ment was to protect the citizen from domestic disturbance by the disorderly 

l intrusion of irresponsible administrative officials. It expressly forbids such 
official misconduct, and it implies both a civil action by the citizen thus dis
turbed and a process o~ criminal contempt ~gainst the offending officials. 
But it implies nothing at all as to the nature ,of the documents or chattels 
possessed by the citizen; ,and they may be treasonable, criminal, wicked, 
harmless, or meritorious, so far as the Amendment's tenor is concerned. 
And when the citizen sets up a right to a remedial process for their return, 
certainly the merits of the artieles themsekes must come into issue. If the 
officials, illegally searching, came across an infernal machine, planned for the 

, 

city's destruction, arid impounded it, ,shall we say that the diabolical owner 
of it may appear in court, brazenly demand process for its return, and be 
supinely accorded by the Court a writ of restituti,on, with perhaps an apology 
for the "outrage"? Suah is the logical consequence of the doctrine of Weeks 
'V. U. S., unless the right to return be dependent on the merits of the document 
or chattel as being instruments of crime ~r not. Yet no such issue is per
mitted by the doctrine of Weeks v. United Stntes. The truth is that the 
doctrine in question is illogical, and that the citizen has no right to claim 
a return of the articles taken unless their'criminalor innocent nature be first 
determined; but as that is part of the "ery issue in the main charge, it cannot 
be determined in ad"ance; so that the doctrine leads to impracticable results. 

3. But the essential fallacy of Weeks v. United States and its successors 
is that it virtually creates a novel exception, where the Fourth Amendment 
is involved, to the fundamental prhlCiple (mIte, § 2183) that an illegality in 
the mode of procuring evidence is no groll nd for excluding it. The doctrine of 
such an exception rests on a re\"erence for the Fourth Amendment so deep 
and cogent that its violation will be taken notice of, at any cost of other 
justice, and even in the most indirect ,,"ay. 

The following opinion contains the best that cali be said from this point of 
• VIew: 

1920. CARROLL, C. J., in YouC1l1an v. Com" 189 Ky. 152, 224 S. W. 860: "It stands 
admitted that the evidence offered on the triul, and to the introduction or which objection 
was then made, was obtained in an unlawful way by a county officer charged with the duty 
of giving complete obedience to the Constitution and laws of the State. The officer, in 
violation of the Constitution and in dbregard of the statute pointing out the in which 
premises might be searched, took the law into his own hands, invaded the of and 
went into the buildings of the suspected offender. and without asking or his 
consent proceeded to and did search for and find the liquor that was seized. On 
facts the question presented is: Will courts, establishl'<i to administer justice and enforce 
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th(' laws of the State, rereive, O\'er the objection of the aceusecl, e\;dence offered by the 
pro~e('ution that was admittedly obtained by a public officer in deliberate disregard of 
Jaw for the purpose of securing the conviction of an alleged offender? In other words, 
will Courts authorize and encourage public officers to violate the law, and close their eyes 
to methods that must inevitably bring the law into disrepute. in order that an accused 
may be found guilty? Will a high Court of the State say in elft>Ct to one of its officers 
that the Constitution of the State prohibtts a search of the premi:;es of a person ,,;thout 
a search warrant, but if you can obtain evidence against the accused by so doing you may 
go to his premises, break open the doors of his house, and :;earl·h it in his absence, or over 
his protest, if present, and this Court will permit the evidence so secured to go to the 
jury to his eom;ction? 

.. It to us that a practice like this would do infinitely more harm than good ill 
the administration of justice; that it would surely create in the minds of the people the 
belief that Courts had no respect for the Constitution or laws, when respect interfered 
with the ends desired to be accomplished. We cannot give our approval to a practice 
like this. It is much better that a guilty individual should escape punishment than that 
11 Court of justice should put aside a vital fundamental principle of the law in order to 
secure his conviction. In the exercise of their great powers, Courts have no higher duty 
to perform than those involving the protection of the dtizen in the civil rights guaranteed 
to him by the Constitution, and if . the . rights should delay, 
or even defeat, the ends of in ar case, it is public good 
that this should happen a mandate should he nullified. 
It is trifling with the importance of the question to say, as some Courts have said, that 
the injured party has his cause of action against the oflieer, and this should be sufficient 
satisfaction. Perhaps, so far as the rights of the individual are eoncemed, this might 
answer; but it does not meet the demands of the law-abiding public, who arc more 
interesred in the preservation of fundamental principles than they arc in the punishment 
of some petty offender." 

All this is misguided sentimentality. For the sake of indirectly and con
tingently 'protecting the Fourth Amendment, this "iew appears indifferent 
to the direct and immediate result, "iz., of making Justice inefficient, and of 
coddling the criminal classes of the populatiop. It puts Supreme Courts 
in the position of assisting to undermine the foundations of the very institu
tions they are set ~here to protect,. It regards the over-zealous officer of 
the law as a greater danger to the community than the unpunished murderer 
or embezzler or panderer. 

Among the best judicial expositions of the orthodox view, the following 
stands out: 

1922, B.-\KER, J., in U. S. v. Snyder, D. C. W. D. W. Va., 278 Fed. 650 (the accused 
had been arrested without a warrant, on sight of bulging pockets as he stood on the street 
corner, and liquor was found in his pockets): "The Fourth Amendment to the Constitu
tion contains no prohibition against arrest, search, or seizure without a warrant. That 
was left under the rules of conunon law. The amendment provides not that no arrest, 
search, or seizure should be made v.;thout a warrant, but prescribes that there shall be 
no unreasonable search and seizure; in other words, that the people shall be secure in 
their persons, Jilmses, papers, and effects against unrcltsonabJe searches and seizures; not 
against all searches and Seizures, but simply against unrt'aaonable searches and seizures. 
And this brings us to the question: In what cast's may arrests, searches. and seizures 
be made \\:ithout a warr!lnt, under the principles of the common fiaw and statutory law 
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prevailing in this country? •.. It can be said to be the common law of the states, or 
the common law of the great majority of the states, in the union, that a peace officer, 
a prohibition officer, has the right to a criminal offender caught in the act of com-
mitting the crime;' and when he him, if he captures him with counterfeit coin, 
if he catches him with smuggled goods, if he catches him with stolen articles, if he catches 
him with liquor under the Prohibition Law, he has the right not only to arrest him with
out a warrant, but to search him and to retain the wet gooc1s a." c\·iJence against him. 
. . . To hold that no criminal can in any case be arrested and searcllt.'d for the evidence 
and tokens of his crime without a warrant, woulJ be to leave society, to a large extent, 
at the mercy of the shrewdl'St, the most expert, and the most depraved of criminals, 
facilitating their loscape in many instances." 

Hl22, SWA!'i'F., J .• in People v . ..lIal/er,· Cal. .. 205 Pac. 435 (articles found under an 
invalid seareh-warrant on a charge of larceny had been erroneously denied to be returned 
and were afterwards used in evidence): 

"Without at all minimizing the gravity of such offense', or the sacredness of the right 
of every citizen to be secure in his person, home, and property from any unlawful invasion 
by the state, it does not follow that the subsequent detention and introduction in evidence 
of the property thus wrongfully taken constituted error on the trial of the appellant. The 
trespa.~s committed in the wrongful seizure of these personal l,!Tects by unauthorizl'<i 
IIffi('er~, lind the subsequent u:<e of the sallle in C\'idence on the part of the prosecution. 
were in legal effect entirely distinct transactions with no nl"<'essary or inherent relation 
to each other .... No authority, so far as we have been able to discover, has suggested 
that the subsequent use of articles so taken a.'1 evidence is in itself any part of the unlawful 
invasion of such constitutional guaranty. The sea.r('h and seizure are complete wh::n the 
goods are taken and removed from the Whether the trespasser converts them 
to his own use, destroys them, or U!lCS as evidenre, or voluntarily returns them to 
the possession of the mlmer, he has already completed the offense against the C>nstitution 
when he makes the search and seizure, and it is this invllsion of the rights of privacy and 
the sacredness of a man's domicile with which the Constitution is concerned. . .. 

"Upon what theory can it be held that such proceeding [for the return of the articles) 
is an incident of the trial, in such a sense that the ruling thereon goes up on appeal as 
part of the record and subject to review by the appellate court? It seems to us rather 
an independent proct!Cding to enforce a civil right in no way involved in the criminal ('ase. 
The right of the defendant is not to exclude the incriminating documents from evidence, 
but to recover the possession of articles which were wrongfully taken from him. That right 
exists entirely apart from any proposed use of the property by the State or its agents. 
. . . The falht.::: of the doctrine contended for by appellant is in assuming that the con
stitutional right3 of th~ defendant are .,;olated by using his pri· .. ate papers as evidence 
against him, whereas it was the invasion of his premises and the taking of his goods that 
constituted the offense irrespective of what was taken or what use was made of it; alld 
the 1m\' having declared that the articles taken are competent and admissible evidence. 
notwithstanding the unlawful search and seizure, how can the circumstance that the 
court em.'<i in an independent pr<>rel'<iing for the return of the prvperty on defendant'lj 
demand add anything to or detract from the violation of defendant's constitutional rights 
in the unlawful search and seizure? 

"The Constitution and the laws of the land arc not solicitious to aid persons charged 
with crime in their efforts to conceal or sequester evidence of their iniquity. Frem the 
necessities of the case the law countenances many devious methods of procuring evidence 
in criminal cases. The whole system of espionage largely upon dereiving and trapping 
the wrongdoer into some involuntary disclosure of his crime. It dissimulates a way into 
his confidence; it listens at the keyhole and peers through the transom light. It is not nice, 
but it is necessllry in out the crimes against society which are always done in 
darkness and cont'ealment. Thus it is that almost from time immemorial courts engaged 
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in the trial of a criminal prosecution have accepted competent and relevant evidence "ith. 
out question, and have refused to collaterally investigate the source or manner of its 
procurement, leaving the parties aggrieved to whatever direct remedies the law prO\'ides 
to punish the trespasser, or recover the possession of goods wrongfully taken." 

The doctrine of Weeks '0. United States also exemplifies a trait of our Anglo
American judiciary peculiar to the mechanical and unnatural type of justice. 
The natural way to do justice here would be to enforce the splendid and 
healthy principle of the Fourth Amendment directly, i. e. by sending for the 
high-handed, over-zealous marshal who had searched without a warrant, 
imposing a thirty-day imprisonment for his contempt of the Constitution, 
and then proceeding to affirm the sentence of the cOll\'icted criminal. But 
the proposed indirect and unnatural method is as follows: 

"Titus, you have been found guilty of conducting a lottery; Flavius, you 
have confessedly violated the constitution. Titus ought to suffer imprison. 
ment for crime, and Flavius.for contempt. But no! We shall let you both go 
free. We shall not punish Flavius.directly, but shall do so by reversing Titus' 
conviction. This is our way of teaching people like Flavius to behave, and 
of teaching people like Titus to behave. and incidentally of securing respect 
for the Constitution. Our way of upholding the Constitution is not to strike at 
the man who breaks it, but to let off somebody else who broke something else." 

Some day, no doubt, we shall emerge from this quaint method of enforcing 
the law. At present,.we see it in many quarters. It will be abandoned only 
as the judiciary rises into a more appropriate conception of its powers and 
a less mechanical idea of justice. 

§ 2185. Same: (2) Doc1Ji!lenta violating Sts.!I!p-Tax LawlI. By statutes 
existing for three generations past in England,1 and by three Federal statutes, 
passed at different times for temporary purposes of revenue,2 it was provided 
that a document not duly garnished with the required revenue-stamp should 
not. be receivable in evidence. The policy of these statutes was a poor one, 
for the reasons already stated (ante, § 2183).3 Their application depends so 
much upon the precise wording of the different statutes that the English 

§ 1185. 1 Consolidated in 1870. St. 33 &: 
34 Viet. c. 97. and in 1891. St. 54 &: 55 Viet. 
c. 39. § 14. 

Newfoundland also has such a statute: 
Nl·",1. Conso!. St. 1916. c. 24. §§ 12. 15. 
c. 28. § 2. 

2 St. 1862. July I, as amended by St. 1864. 
June 30. Ii 152. 158. 163; St. 1898. June 13. 
c. 448. II 6. 13. 14. 30 Stat. 441'. repealed by 
St. 1902. April 12. c. 500. § 7. 32 Stat. 96; 
St. 1914. Oct. 22. St. 1917. Oct. 3 (war revenue 
act; failure to affix a revenue stamp is a mis
demeanor); St. 1919. Feb. 24, Code 1919, 
I 9532 (internal revenue taxl'.8; .. no instru. 
ment, paper, ... document, required by law to 
be stampl:d. which has been signed or issued 
without being duly stamped, or with a defi
cient stamp, nor any copy thercof, shall be 

{j~9 

recorded or admitted, or used 1\8 evidence in 
any court until a legal stamp denoting the 
umount of the ta.,; shall hU\'e been affixed"; 
§ 9533 (record of an ull8tamped document. 
etc .• "shall not be used in evidence "). 

In the Philippine-4 also sllch a measure 
was adopted: P. I. Act 1189. July 2, 1904. 
I 118 (unstampcd document shall not" be 
used as e,-idence in any Insular court until a 
legal stamp or stamps . . . shall have been 
affixed "); 11113, Tan Beko ~. Insular Collector. 
26 P. I. 254 (under Act 1189, a ",itncss to alien 
immigration who had neglected. on re88()nablt! 
notice. to bring with him his certificate of resi
dl'nce and his cedula. held properly excluded). 

S Sec the recommendatiolls in the Second 
Report. 1853, of the Common Lnw Practice 
Commission. p. 26. 
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rulings are of little value in the interpretation of our Statutes.4 In the United 
States, the Courts of the individual States ruled with practical unanimity 
that the Federal statutes did not effect the exclusion of unstamped documents 
in trials in the State Courts, first, because the Federal Congress has no con
stitutional power (ante, § 6) to regulate the rules of Eddence in the State 
Courts 5 (though this was in only a few Courts made the ground of decision), 
and, secondly, because the statutes did not expressly purport to make a rule 
for any but the Federal Courts.6 The application of the statutes has usually 
been sufficiently indicated by their words.7 

§ 2186. Discriminations: (a) Official Secrets; (b) Self-Crimination. Two 
other principles, however, must be discriminated in their operation. (a) Offi
cial records are sometimes excluded because the matter contained in them is 
privileged from disclosure, or because their custodians are not amenable to 
process (post, § 2373).1 

(b) Self-criminating d()cuments, or other evidence, obtained from an accused 
person, may be excluded, not because of the illegal nature of the search or 
other act by which they were obtained, but because the privilege against 
self-crimination involves their exclusion (post, § 2264). 

f Citations of the English CllBes may be King v. Phrenix Ins. Co., 195 Mo. 290, 92 
found in the following places: 1825, S. W. 892; Nev. 1899, Knox t'. Ros.'li, 25 Nev. 
Hawkins v. WaITe, 3 B. & C. 690; 1872, 96,57 Pac. 179,48 L. R. A. 305; S. Car. 1901, 
Marine Investment Co. v. Haviside, L. R. 5 Kennedy v. Rountree, 59 S. C. 324,37 S. E. 942. 
H. L. 624; 1914, Feng! v. Fengl, Prob. 274 But the Federal powers of legislation do 
(support of a wife; unstamped separation extend to the Territories, and hence the tax
agreement, eltcluded, under St. 54 & 55 Vict., stamp laws are there enforced: 1903, Mak
Stamp Act, c. 39, § 14; semble, even though the ainai v. Goo Wan Hoy, 14 Haw. 607, on 
fact cvidcnced was a collateral one); 1868, rehearing, 683. 
McAfferty v. Hale, 24 Ia. 355; Best, Evidence, 7 1920, Cole 1.'. RalJlh, 252 U. S. 286, 40 
8th eel., § 230. Sup. 321 (under U. S. St. 1914, Oct. 22, 

~ 1868, Craig v. Dimock, 47 III. 308; 1866, titlc-clecds lacking revenue stamps are ad-
Hunter v. Cobb, 1 Bush Ky. 239. The only missible; this Act differing from prior ones in 
rulings of a State Court to the contrary are not expressly making the documents inadmis
said to be Turnpike Co. v. McNamara, 72 sible); Gould & Tucker's Notes to the War 
Pa. 278 (1872), where ShaTSwood and Thomp- Re\'enue Act, 1898; 1874, Cox v. Jones, 52 
son, JJ., dissented, and an early series of cases Ga. 437, 438; 1907, Bottomley v. Hall, 18 
in Iowa beginning with Hugus v. Strickler, Haw. 412 (post-stamping); 1900, State II. 

19 Ia. 413. Shields, 112 la. 27, 83 N. W. 807; 1900, 
• For the State Courts, the following cases Taft v. Simpson, 125 Mich. 206, 83 N. W. 77: 

collect the authorities: Colo. 1897, Trowbridge 1872, Owsley v. Greenwood, 18 Minn. 429; 
v. Addoms, 23 Colo. 518, 48 Pac. 535; Conn. 1901, Plunkett v. Hauschka, 14 S. D. 454, 85 
1901, Garland v. Gaines, 73 Conn. 662, 49 At!. N. W. 1004. 
19; Ga. 1901, Small v. SlocuDlb, 112 Ga. 279, Is the act of 1898 8tiU in effectl 1920, 
37 S. E. 481; IU. 1867, Latham v. Smith, U. S. v. M!l.~ters, D. C. E. D. Mo., 264 Fed. 250 

,./45 III. 29; 1902, Richardson v. Roberts;t195 (under U. S. St. Feb. 24, 1919, Internal 
Ill. 27, f!2 N. E. 840; 1905, Thompson v. Revenue Act, § 1107, requiring documentary 
Calhoun~216 Ill. 161, 74 N. E. 775; la. 1906, stamps, by effect of § 1105 providing for tbll 
Phillips v. HazenY132 Ia. 628, 109 N. W. 1096; retention in force of all laws for the collection 

. ;1922, Farmers' Savings Bank, ' In. ,187 of stamp taxes, the provision of U. S. St. June 
N. W. 555 (reviewing prior conflicting rulings; 13, 1898, § 14, prohibiting the admission in 
here holding that U. S. St. 1914 did not ex- evidence of an unstamped document, is re
pressly prescribe inadmissibility and hence vived by reference). 
that no such rule applied); Me. 1902, Wade v. § 2186. 1 One practical difference is that a 
Foss, 96 Me. 230, 52 At!. 640; Mich. 1869, document might be receivable though iIIegally 
Clemen! v. Conrad, 19 Mich. 170, 176; 1906, removed from another county, and yet the pro
Amos-Richia II. Northwestern M. L. Ins. Co., duction could not have been compellable; e. (/. 
143 Mich. 684, 107 N. W. 707: Mo. 1906, 1848, Sayer II. 12 Jur. 464, Parke, B, 
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TITLE II: RULES OF CONDITIONAL EXCLUSION (PRIVILEGE) 

SUB-TITLE I: PRIVILEGE, IN GENERAL 

CHAPTER T.XXiv. 

§ 2190. History of Testimonial Com
pulsion, in general. 

§ 2191. Constitutional Guaranty of 
Compulsory Process; of Compensation for 
Services. 

§ 2192. Duty to Give Testimony; Gen
eral Principle. 

§ 2193. Same: Applied to Production 
of Documents. 

§ 2194. Same: Applied to Premises, 
Chattels, Body, etc. 

§ 2195. Officers possessin~ Power to 
Compel Testimony; Witness Liability to 
Action, and Immunity from Arlest,i Liabil
ity to Depose for Trial in Another l:ltate. 

§ 2196. Privilege Personal to the Wit
ness; Party's Objections. 

§ 2197. Kinds of Privilege. 

§ 2190. HiBtory of Testimonial Compulsion, in general. 1. In looking back 
over the history of the recognition of the duty to testify, it must be kept in 
mind that, up to the 14oos, the modern witness is practically unknown in 
jury trials, and that not until the 1500s is he a common figure in the trial and 
an important source of information for the jury.1 Even in Coke's time, in 
the early 16oos, it is a comparatively recent feature that he is alluding to . 
when he remarks "most commonly juries are led by the depositions of wit
nesses." 2 Up to that period the jury had fulfilled the double capacity of 
triers and of witnesses; their own knowledge of the affair, acquired as neigh
bors of the parties or by searching about for evidence before the trial, had 
been a chief source of that information which is nowadays furnished to them 
by ordinary witnesses.3 

There were, to be sure, in certain classes of cases, persons not technically 
jurors, who came as witnesses, deed-witnesses and transaction-witnesses, 
i. e. persons who at the time of signing a deed or striking a bargain or cele
brating a marriage had been called upon by the parties to bear witness in 
case of future need. These had originally served as the yery triers themselves, 
in the days before jury-trial, and their oaths had formed a distinct mode of 
trial, which survived alongside of jury-trial.4 As the latter progressed and 
expanded, these deed-witnesses and transaction-witnesses became gradually 
obsolete as a separate form of trial, and came to be employed in connection 
with jury-trial. They were summoned with the jurors, and they did not 
testify openly in court, but went out with the jurors to deliberate and give 
information to them; so that they bore the character, for a long period say, 
down to the end of the 14oos' of half jurors, half witnesses.s 

§ 2190. 1 Thayer, Preliminary Treatise on 
Evidence. 122-134; Holdsworth, History of 
English Law, 3d cd .. vol. III, 1923. p. 638. 
. ~ Coke, 3 lost. 26. 

• 
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S Thayer. ubi supra, 90-97. 
• Thayer, 17-24. 
5 Thayer, 97-104. 
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Now these persons joined with and yet separate from the jurors proper, 
were fully recognized to be under the same liability and duty as the jurors 
themselves; they were summoned with the jurors, and were equally subjected 
to compulsory process.6 Whether the recognition of this was felt to rest more 
upon the implied pledge given when the person had been formally called 
upon by the party to bear witness, or upon the assimilation in thought of 
the jurors and these persons, does not clearly appear; probabl;v both con
siderations entered. Towards the end of the 1400s, it became uncommon, on 
account of the inconvenience of numbers, to summon them with the jurors, 
and their function as joint juror-witnesses fell into disuse.7 

2. In the meantime the ordinary modern witness i. e. the person who 
happens to know something on the matter in issue was gradually appear
ing. He was asked by the party to come and contribute his help, or he came . 
of his own motion and interest in the cause. But he could rwt be compelled 
to come. A marked feature of the primitive Germanic law was the failure to 
recognize any general testimonial duty. There must be some specific pledge 
of faith beforehand (as in the case of the deed-witness or transactior.-witness) 
to bear testimony for the party when called on.8 This tradition was inherited 
by our law, and was at the period in question (the end of the 1400s) still 
a living force. 

But more than this. The ordinary witness (such as we now know him) 
was not only not compelled; he was not welcomed. There was a radical and 
strict discouragement of maintenance; and the man who comes to labor pri
vately with his neighbors on the jury by generally urging his influence in 
favor of one of the parties was not carefully distinguished from the man who 
comes merely to tell them what he knows of the facts. He is, in either case 
(they thought), trying to make them decide for one of the parties rather than 
the other; he is a meddler; that was the law's attitude towards him. This 
feature of the thought of the times is perhaps difficult nowadays to conceive. 
But it contains the whole explanation of the ordinary witness' position in 
the 1400s.9 

3. The result of this rooted opposition to whatever bore the semblance of 
maintenance was that anybody who was not somehow concerned as a party 

• Thayer, 97-104. happened he was solemnly 'taken to wit· 
7 Thayer, 101. ness"'). It has been pointed out by Professor 
I Schroeder, Lehrbuch der deutschen Glasson (Histoire du droit et des institutions de 

Rechtsgeschichte, 4th ed., 1902, pp. 86, 365 la France, 1895, VI, 540) that the !lability of 
(" In order to bind document-witnesses once the witness, if his oath were challenged as false 
for all to a subsequent giving of testimony, by the opponent, to vindicate himself by judi-
the party had to pay document-money or give cial combat, was a seriolls one, and naturally 
wine; Cor no public testimonial obligation prevented the recognition of any legal obliga-
existed (in the Frankish period), and a civil tion to appear as a witness; and he notes the 
obligation could be created only by a contract contrast in the ecclesiastical courts, where the 
entered into with a consideration"); Pollock testimonial obligation already existed. 
and Maitland, 1895, Hist. Eng. Law, II, 599 • It has already been further examined in 
(" It seems to have been a general rule that dl'aling with the history of disqllalification by 
no one could be compelled, or even suffered, interest (a lite, § 575) and of the Hearsay rule 
to testify to a fa~t, unless when that fact (ante, § 1364) • 
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or a counsel in the cause ran the risk, if he came forward to testify to the 
jury, of being afterward sued for maintenance by the party against whom 
he had spoken.10 "If he had come to the bar out of his own head and spoken 
for one or the other," says a judge in 1450,11 "it is maintenance, and he wiII 
be punished for it. And if the jurors come to a man where he lives, in the 
country, to have knowledge of the truth of the matter, and he informs them, 
it is justifiable; but if he comes to the jurors or labors to inform them of the 
truth, it is maintenance, and he will be punished for it." Thus the state of' 
things was that the person informing the jury must (if he would escape a 
charge of maintenance) either be an interested party, or his counselor his 
servant or tenant or relative in short, so situated that" the law presumes 
him bound to be with the party" 12 or he must have been officially called 
upon, either by summons as juror or deed-witness, or by the e"llress request 
of the jury or of the judge in short, by "compulsion of law"; 13 since" what 
a man does by compulsion of law cannot be called maintenance." 14 

This state of things lasted well on into the 15OOs.15 

But gradually it became intolerable, as ma~' be imagined. By that time 
the jury was less and less able to do justice to the cause through the means 
of its own neighborhood-knowledge. The summoning of deed-witnesses and 
transaction-witnesses with the jury (a method in any event available in onl~' 
certain classes of cases) had through its cumbrousness fallen into disuse. No 
other form of compulsory summons than that appropriate to jurors and these 

• 

quasi-jurors was known in tradition.16 The doctrine of maintenance was 
a harsh obstacle in the way of obtaining by persuasion the attendance of all~' 
other persons capable of giving material information. III these conditions, 
the trend of the law was naturallv marked out by the circumstances. The • • 
lead was furnished by the existing qualifica tiol1, already noted, that" what 
a man does by compulsion of law cannot be called maintenance." Create 
a general compulsion of law for all persons whose information may be needed 
or desired as useful by the parties, and the obstacle to getting witnesses 
would be removed. Let an order of the judge, commanding such a person's 
appearance, be obtainable, as of course, before the trial, and the risk of a 
charge of maintenance would be removed, and no man need fear to come for
ward as a witness. 

4. Such was the expedient which was plainly dictated by the exigency; 

10 The data are given in Thayer. 124-129; 
Holdsworth. History of English Law. 3d 
ed., vol. I. 1922. p. a:~5, vol. III. 1923. 
p. 398. 

For the wxit of conspiracy. in which the 
same attitude towards witness-informers pre
vailI'd. the authorities are given in Mr. P. H. 
WinfipIrl's History of Conspiracy and Abuse 
of J.egnl Procedure. § 32. p. 71 (Cambridge 
Studies in English Legal History. 1921). 

II Y. n. 28 H. VI. 6. 1 ; quoted in Thayer. 
129. 

IS Cheyne. C. J .. in Y. B. 11 H. VI. 43.36; 
quoted in Thayer. 126. 

L1 1406. Y. n. 9 H. IV. pl. 24; Y. n. 8 id. 
6. 8; quoted in Thnyer. 125. 

IC Littleton. arguing. in 1450. Y. B. 28 H. 
VI. 6. 1; quoted in Thayer, 128. 

l~ 1537. Y. B. 27 H. VIII. 2. 6; quoted ante, 
§ 575. 

IS As late as 1481 (Y. B. 28 Ed. IV. 28. 1; 
quoted in Thayer, 129, note) a judge even re
fuses to compel a man to testify who is already 
in the court. 
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and such, beyond a doubt, was the genesis slow though the creatiYe proc
ess was of the notable statute of Elizabeth, in 1562-3, by which a penalty 
was imposed and a civil action was granted against any person who refused to 
attend, after service of process and tender of expensesY No doubt a process 
had been issued on demand, increasingly often, in the preceding generation; 
but this appears as the fhst definite recognition of the general right to have 
that process and the general duty implied by it.IS This statute did for testi
mony at common law what the subpmna had done for testimony in chancery, 
more than a hundred years before, by an expedient almost precisely simiIar.19 

5. This statute of Elizabeth, then, which in our da~· appears merely to 
supply a means of getting a hold upon persons who are not willing to testify, 
and typifies the duty of being a witness, appears in its inception as serving 
also a different and more restricted purpose. B~· giving a command to those 
who were willing enough, but were timorous, it represented their right to come 
and to testify, unmolested by the apprehension of maintenance-proceedings. 
I ts provision for a civil action against persons refusing a provision which 
at first sight gives us of to-day an incorrect impression.. was intended still 

17 St. 5 Eliz. c. 9, § 12 (" If any pereon or 
persons upon whom any process uut of any of 
the courta of record within this realm or 'Vales 
shall be served to testify or depose conccrning 
any caUBe or matter depending in any of the 
same courts. anel havin" tendered unto him or 
them. according to his or their countenan('(' or 
('ruling. such rcasonahle sums of money for his 
or their costs or charges as haviul: regard to 
the distance of the places is nceessary to ho 
allowed in that behalf, do not appear according 
to the tenor of the s:lid process. having not a 
lawful and reasonable let or impediment to 
the ~ contrary. that then the party making 
default" shall forfeit £10 and gh'e further 
recompense for the harm suffered by the party 
aggrieved) . 

18 That this step was taken in order to re
move the obstacles whi('h the law oC mainte
nan~c otherV'';se pr('sented may be easily 
inferred from the recorded persistence of that 
law down to within a few years of the statuto 
(a.~ ShOWll in the ease of 1537, cited supra). 
The office of the 8ubprena as a sort of indemnity 
IIgllinst an action of maintcn .. nce plainly 
appears also in a petition in ChancerY. of the 
prior century. where the petitioner asks for n 
subprena to his witness. becaUSe "the same 
David will gladly knuwelygge the treweth of 
the same matiers. bot he wald have a mannde
ment fro yowe. for the cause that he shuld 
noght be huldyn pardall in the same matier" 
(Calendars of Proceedings ill ChancerY, 1450-
60. 1. p. xix; quoted in Thayer. 129). More
over. this notion that people who come for
ward. without compulsion, to talk to the jurY 
are meddlers. and that a peremptory command 
of the Court can alone remove the stigma of 
impropriety. wa~ so rO'Jted in popular and 

professional feeling that it only disappeared 
slowly and gradually; and as late as the early 
1600s a learned clerk of the Star Chamber 
(arne 1635. Hudson. Treatise of the Star 
Chamber. III. § 21. in Hargraves' Collectanea 
Juridica. II. 207) remarks that he who" comes 
to yield his testimony without compulsion" 
i:l "esteemed 11 forward witness." 

18" John de Waltham first framed it in its 
prescnt form. when a clerk in ChancerY. in 
the latter end of the reign of Edward III 
[about 1375]; but the invention consisted in 
merely adding to the old clause • quibusdam 
certis de causis.· the words • et hoc sub palOa 
centum librorum nullatenus omittas'; and 
I am at a loss to conceive how such importance 
was attached to it. or how it was supposed to 
have brought ahout so complete a revolution 
in equitable pro('eedings; for the pena.lty was 
never enforc('d. and if the party failed to appear 
his default was treated (aceording to the prac
tice prevailing to our own time) as a contempt 
of court. Dnd made the foundation of com
pulsory process" (Campbell. Lives of the Chan
cellors. 5th ('d .• I. 259). The learned wlitcr 
would not have b('en "at a loss to conceive" 
the importance of the elCp£'di('nt. if he could 
have been aequainted with the modern re
searches into the historY of "itnesses. There 
had been I)('fore that time no compulsion; 
and tho 'pama' of • nentum libri' effectually 
supplied the compulsion. We may well under
stand that a .. revolution in equitable proceed. 
ings" was by this • sub prena' clause brought 
about. This and the statute of Elizabeth 
mark an epoch in the history of lega.l theory 
Ilnd practice. The history of the subprena i~ 
further noticed infra. note 27. 
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further to counteract their fears of maintenance-proceedings by the opponent 
if they did come, by subjecting them to an action by the summoning party 
if they did not come. In other words, the exigency which the statute meant 
to meet was not so much the witness' insensibility to his legal duty to the 
party desiring his attendance as his sensitiveness to the legal claims of the 
opposite party to his non-attendance. Of a legal duty to attend or to give 
testimon~', it can hardly be said that there is at this stage any settled recog
nition. The effort is rather merel~' to create a freedom to attend. 

As this freedom came to be exercised more and more generally, and the 
ordinary witness became, by the WOOs, the thief source of the jury's infor
mation, the notion of a duty was llaturall~, developed from and added to the 
notion of a freedom or right.20 In the next centu~', and hardly before then, 
do we find a plain recognition of the duty; and it is noticeable that there 
are two stages of development, for the duty of attendance to be swom comes 
earlier than the duty of disclosure of knowledge. The obligation to attend 
and bear testimony generally had been settled; but for some time after
wards there appears still to be lacking the full conception that the answer to 
a specific question on the stand can be compelled; and that all desired facts 
are bound to be disclosed,21 

The history of the various claims of exemption, from that time onward,22 
shows that the final achievement was in the early lGOOs distinctly a new one: 

1612, Sir Franci3 Bacon, in the Countes8 of Shrewabllry'8 Trial, 2 How. St. Tr. 769,778: 
"You must know that all subjects, \\;thout distinction of degrees, owe to the king tribute 
and service, not only of their deed and hand, but of their knowledge and discovery. If 
there be anything that import..'! the killg's service, they ought themselves undemanded 
to impart it; much more, if the~' be called and examined, whether it be of their own fact 
or of another's, they ought to make direct answer." 

6. But as yet there was one important step to be taken. The statute of 
Elizabeth had apparently intended to provide only for civil causes. In crim
inal causes, the date when process began to be issued for the Crown's witnesses 
does not appear; though presumably it preceded the time of Elizabeth's 
statute. But the accused in a criminal cause was not allowed to have wit
nesses at all,23 much less to have compulso~' process for them. By the 
early 1600s this disqualification began to disappear, and the accused was 
occasionally allowed to put on witnesses, who spoke without oath. After 

to 1599. Dobson 1>. Crew, Cro. Eliz. 705 
<bond to give testimony; the Court said that. 
even apart from the bond ... he is compellable 
by the law"). 

21 As late as about 1630. a clerk of the Star 
Chamber, Hudson. is found writing (Treatise 
on the Star Chamber. part III. § 21. Hargraves' 
Collectanca Juridica. II, 209) that .. the great 
Question hath been. whether a witness which in 
examination will not give any answer shall be 
compelled to make answer to the interroga
tories; ••. [and Lord Chancellor Egerton] 

gave me answer. that he knew no law to com
pel a witness to speak more than he would of 
his own accord." This was certainly not the 
then practice of the Star Chamber (poat. 
§ 2250). but the statement looks like a reminis
cence of the ecclesiasti~allaw. as noticed in/rat 
note 27. 

2:! Post. § 2212 (trade secrets). § 2286 (confi
dl1nces). § 2290 (attorney and client). 

::3 The history of this disqualification has al
ready been examined (ante. § 575). 
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two generations, and by 1679, under the Hestoration, the judges began to 
grant him, by special order, compulsory process to bring them; 24 and finally, 
at slow intervals, in 1695 and in 1701, he was guaranteed this right by gen
eral statutes.25 This guarantee was afterwards embodied in most of the 
constitutions of the United States (post, § 2191). 

7. In the remaining important field of jurisdiction, the Court of Chancery. 
the general doctrine becomes a part of English history at a time when it 
was already in part achieved in another system of law. When the Chan
cellors in the 1400s were forming the procedure of their court after the model 
of the eeeiesiastical law. they found a doctrine 'de testibus cogendis' long 
canvassed as a theoretic principle in the system from which they borrowed. 
There had indeed been a time when that system was passing through a devel
opment something like our own, at least, when the compellability of wit
nesses was a new thing; the decretals of the 12005 indicate this; 26 and a final 
settlement had not been reached when the English Court of Chancery began 
to Bourish, and to borrow the Continental rules.27 But the Chancellors. 
without waiting, pushed the principle to the extreme test of practicality 
and invented the keen compulsory weapon of the subpcena writ.28 This 

24 Allte. § 575. 
Z~ 1605-6. St. 7 & 8 W.III. c. 3. § 7 (persons 

indicted for treason and misprision "shall hl1\'e 
the like processe of the court where they shall 
bee trycd. to compell their ,,;tneS.'l!'s to ap
pcare for them att any such tryal or tryals as 
is usually granted to compell witnes5es to 
appear again~t them "); 1702. St. 1 Anne. 
c. 0. § 3 (requires that witnesses: produced for 
the accused in felony shall be sworn); the 
latter statute was treat!'d by implication all 
authorizing compulsory process: 1824. Starkie. 
E\·idence. I. 86. 

The earliest American colonial statute was 
probably that of South Carolina in 1712. now 
Code Crim. Pro 1922. § 965. 

2S Corpus Juris Canonici. Decretal. II. 20 
('de testibus et. attcst.'). 21 ('de testibus 
cogendis'); Glasson. cited supra. note 8. 

:17 That law seems to have suffered an 
arrest of de\·elopment. and wns late in reach
ing explicitly the complcte conception of a 
tl'slimonial duty. "The canon law recognized 
a public duty and liahility to bear witness. 
. . . although to be sure the earlier dortrine 
had partially refused this recognition. for 
criminal cases in general. or at least for the 
'accusatio'-procccding in particular" (Hin
!Chius. Kirchenrccht. 1897. VI. pt. 1. § 364, 
p. 97, note 1). The most that could be said 
was that the modern Church jurists. in regard 
to the coercion of a v;jtncss. "incline to hold it 
allowable. at least when proof cannot be 
~upplied in nny other manner to (Droste. 
Canonical Procedur!'. tr. Messmer. 1887. § 66). 
The latest revision of the modern Catholic 
Church procedure. howe\·er. seems w have 
accepted the full principle; Codex Juris 

Canonici Pii X. 1917. Can. 1766. § 2 ("Tcstifl 
inobediens. qui nempc sine legitim a causa non 
comparuit. nut. etsi compnruit. renuit rospon
dere VI'I jusjurandum prllestarc vel attestationi 
prncscribere. a judice potest congruis poeni~ 
coerceri et insuper mulctari pro rata damni Quod 
ex eius obedientia inobedientia partilms 
obveniat "). 

Even in modern French procedure (which 
is founded on canon-law methods). a ,,;tn(,59 
who refuscs on the stand to answer a specific 
qu('stion cannot be compelled (Bodington. 
French Law of E,.;dence. 1904. p. 116); but soo 
Bonnier. Traite des preuves. cd. Larnaude. 5th 
cd .• 1888, §§ 266. 326. and Pertile. Storia del 
diritto italiano. 2d cd .. 1003. b. V. c. III. § 1. 

28 For the history of the subpama writ. 500 

the quotation from Lord Campbell, 8upra. note 
19. and further. Hudson. Treatise of the Star 
Chamber. pt. III. § 21. in Hargr. CoIl. Jurid. 
II, 207; Lcadam. Select CDJICS in the Star 
Chamber. Selden Soc. Pub. vol. :X-VI. p. xxii; 
Spence. Equitable Jurisdiction, I. 328. 345, 
369; Choice Cases in Chancery. 1 (1672). 

Mr. Kerly. in his Historical Sketch of the 
Equitable Jurisdiction of the Court of Chan
cery (1800. p. 45). pointed out that the tradi
tion repeated by Campbell (slIpra. n. 19). as 
to John de Waltham's invention of the BUb
prena form about 1375 A. D. is unfounded; 
it existed earlier in' other processes. Details 
as to the history will be found in the following 
later researches: Lcadam nnd Baldwin. 
Select Case:! before the King's Council. 1243-
1482. Introd. p. xxxix (Selden Soc. Pub. vol. 
xxxvi; 1!118): Holdsworth. History of English 
I.aw. \'01. I. 3d ed .• 1922. pp. 241. 485. 
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gave them more than Il century's start of the common-law Courts in the 
recognition of a definite testimonial compulsion and duty. It rna:: be sup
posed, moreover, that the rapid increase in the activity of the Chancery 
during the 1500s was one of the causes which contributed to the introduc
tion at that time of compu!:;ory process for witnesses in the common-law 
Courts, and was the chief influence in prescribing for that process the spe
cific form of the subpama writ. It may even be that the Chancery's priority 
in the Ul;e of eompulsory process was itself one of the causes tha.t had made 
it more efficient and more popular. 

§ 2191. Constitutional Guaranty of Compulsory Procell. This history 
of the law securing for accused persons the right to compulsory process 
for their witnesses shows that the purpose of the statutes was merely to 
cure the defect of the common law by giving to parties defendant in criminal 
cases the common right which was already in custom possessed both by 
parties in civil cases and by the prosecution in criminal cases. The Bills of 
Rights in most of the Constitutions have incorporated this statutory right,l 

§ 2191. 1 The usual provision is that in N. H. 1793, Bill of R. 15 (like Mass.); N. J. 
criminal Cll8es the accused shall have the right 1844, I. 8; N. Ma. HIll, II, 14; N. Y. 
to "compulsory process for obtaining wit- Cons. L. 1909, Ch'i\ Rights, § 12; N. C. 
nesses" (or. "process to compel the attendance 1868, I, 11 ("to confront the accusers and 
of ,,;tnesses") "in his favor" (or, "in his ,,;tnessl'S with other testimony"); N. D. 
behalf"); special variations are noted below; 1889, I, 1~; Oh. 1851, I, 10; Oklo 1907, 
the fi!(Ures first noted for each jurisdiction II, 20; Or. 1859, I, 11; Pa. 1874, I, 9; St. 
indicate the date, artide, and section of the 1718, May 31, Dig. 1921). Crim. Proc., § 8163; 
Constitutions; U. S. 1787, Am. VI: Rev. St. P. I. U. S. St. 1916. Aug. 29.' c. 416. I 3. 
§ 1034. Code H1l9. § 1508 (in capital cases, Organic Act, Code 1919. § 4112 (bill oftrighta); 
defendant shall have the like proeess for wit- P. I. Gen. Order 58 of 1900. § 15; P. R. U. S. 
nesses as the prosecution); Ala. 1901. I, 6; St. 1917, Mar. 2. Organic Act, § 2. Code 1919, 
Ariz. 1910, I, 24; Ark. 1874. II, 10; Cal. § 4043 (bill of rights); P. R. Rev. St. &: C. 1911, 
1879. I. 13; Colo. 1876. II. 16; Conn. 1818, § 6022; R. I. 1843, I, 10; Gen. L. 1909. 
I, 9; Del. 1897. I, 7; Fla. 1887, Decl. of R. C. 354, § 65; S. C. 1895. I. 18; C. Cr. P. 1922, 
11; Rev. G. S. 1919, § 6032; Ga. 1877, I. 5. § 943 (accused's right to compulsory process) : 
P. C. 1910. § 8; Haw. Rev. L. 1915, §§ 3687. § 951 (accused's right to "produce witnesses 
3775; Ida. 1889. I. 13; Ill. 1870, II, 9; and proofs in his favor"); S. D. 1889. VI, 7; 
Ind. 1851, I, 13; Ia. 1857, I, 10 (for criminal Rev. C. 1919, i 4410 (an accused is entitled 
CB.'!es, the usual clause; "Any party to any "to have compulsory process for obtaining 
judicial proceeding shall have the right to use as witnesses in his favor"); Tenn. 1870, I, 9; 
a ,,;tness. or take the testimony of, Ilny other Ta. 1876. Bi11 of R. 10; Rov. C. Cr. P. 1911, 
person. not disqualified on account of interest. § 4; Utah, 1895, I. 12; Comp. L. 1917. 
who may be cognizant of any fact material § 8553; Va. 1902. I, 8 (like Vt.); Vt. 1793, I, 
to the cause h); Kan. 1859, Bi11 of R. 10; 10 (0< to call for ",;tnesses in his favor ") ; 
KII. 1891, 11; La. 1921.9; R. S. 1870, § 992 Wash. 1889. I. 22 ("and in no instance shall 
(every person indicted for n capital crime or any accused person before final judgment be 
one punishable "ith 7 years' hard labor "shall compelled to advance money or fees to secure 
have the same proces.~ os the State to compel the ril(hta herein guaranteed "); R. &: B. 
thl! attendance of witnesses"); life. 1819. I, Code 1909, §§ 2132, 2307 (Criminal Code; 
6; lo[d. 1867, Decl. of R. 21 ("to have process compulsory procf'SS demandable for "all wit-
for his witnesses; to examine the witnesses _ nesses who may be necessary for his proper 
for nnd against him on oath "); lo[(U!. 1780, defence"); W. Va. 1872. III, 14; Wi8. 1848, 
Decl. of R. 12 ("a right to produce all proofs I, 7; WI/o. 1889, I, 10. 
that may be favorable to him "); Gen. L. , The Federal clause first occurs in ita present 
1920, C. 263, § 5 (accused shall be allowed form in the resolution of amendment by Con-
"to produce ,,;tnesses and proofs in his gress. March 4. 1789; but it WII8 founded on 
fa\'or"); Mich. 1908, II, 19; Compo L. 1915, the recommendations of the Constitutional 
§ 15623; Minn. 1857, I. 6; Miss. 1890. III. Convention of New York and of North 
26; Mo. 1875. II. 22; Mont. 1889, I, 16; Carolina, July 26 and Aug. I, 1788; their 
Nebr. 1875, I, 11; Nev. Rev. L. 1912, § 6855; proposal dl'clared the accuser's right "to have 
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because those clauses of the Constitutions were intended to sanction perma~ 
nently the more fundamental features of just and liberal criminal procedure, 
particularly in the parts which had at various times in the past been found 
liable to abuse. The Constitutions, in this instance, provided nothing new 
or exceptional; but gave solid sanction, in the special case of accused per
sons, to the procedure ordinarily practised and recognized for witnesses in 
general. 

It follows that this right does not override and abolish such exemptwII8 
and privilegu as may be otherwise recognized by common law or statute; 
the right guaranteed is merely the general right to the compulsory proccss 
which is required for making practical the testimonial duty, so far as that 
duty otherwise exists.:! So, also, this guarantee does not define the extent to 
which testimonial attendance is conditional on the party's tender of eXpCl18CS; 3 

whether an accused must make such a tender remains to be determined by 
the law as otherwise defined.4 

§ 2192. Duty to give Testimony; General Principle. For three hundred 
years it has now been recognized as a fundamental maxim that the public 
(in the words sanctioned by Lord Hardwicke) has a right to every man's 
evidence. We may start, in examining the various claims of exemption, with 

the means of producing his witnesses" nnd 
"to call {or evidence" (Elliot's Debates. I, 
328. 334. 339, IV, 243). None of the other 
ratifying States (except Rhode Islllnd, after 
the CongrCS'l above mentioned) seem to have 
called for this clause. 

2 1854, Re Dillon, 7 Sawyer 561, 569 
(Hoffman, J.: "The object and effect of the 
constitutional provision were merely to give 
to the accused the right to such process as is 
U3ually granted to compel witnC8SCs to appear 
on the side of the prosecution against them"; 
here, a foreign consul'lI privilege); 1897, 
State v. Wiltsey, 103 Ia . .')4, 72 N. W. 415 
(witness prevented hy illness); 1906, State v. 
Stewart, 117 Ln. 476, 41 So. 798 (testimony of 
a proposed witness admitted to prevent a 
continuance; the constitutional right covers 
merely the right to process by subprenn, and 
not the further discretionary power of the 
Court to attach a desired witness for failure. 
to obey thc subpama). . 

The contrnry WIl8 maintained by the 
Executive, through Mr. Marcy, Secretary of 
State, in this matter of Consul Dillon, 8upra, 
50 far as the consular exemption was based on a 
treaty made subsequent to the Federal Con
stitution; the authorities are cited posl, § 2372. 

It would seem that, {or procuring the alttend
anee of a connet in prison, process (usually 
provided (or by statute) would be obtainable 
even in civil cllSes; but this right hIlS some
times been placed upon the basis of the 
constitutionn.1 pro\;sion: 1196, Hancock v. 
Parker, 100 Ky. 143, 37 S. W. 594. 

The right to process has been construed 

• 

not to include n right 0/ con .• uliation with tho 
witness before trilll: 1906, State ~. Goodson. 
116 La. 3SS, 40 So. 771 (defendllnts not aIlow('d 
to obtain information from a co-indictee in 
jail); 1921, State 11. Storrs, Wash.'" W7 
Pac. 17 (here the witness was in prison undl'r 
scntenc(\ lin!! on application of the accu8<'cI 
Wl\8 brought (rom prison to testify, but Was not 
allowed to he inten';ewed by accused or hi~ 
couliscl, four judges dissenting). But this 
intl'rpretution is thoroughly unsound. Com· 
pare the statutes for furnishing a lui 0/ wilnuscs 
(a711e, § 1851). 

The constitutional principle docs nol 
prevent tho limitalion 0/ lIumber of unlne8sr •• , 
wherever thnt is otherwise allowable (antc, 
§ 1907). 

3 Cont,.,,: 1853, West fl. State, 1 Wi~. 209, 
230 ("It would be in many cases but bittcr 
mOckery I(} grant the pri80ncT the right to !lll\'1) 

witncsscs examined in his behalf, and thel ~." 
deny him Ihe necessary process of the l~w to 
procure their attendance "). 

4 For these requirements as to tender of 
expenses, see posl, § 2201.. . 

For other analogies, us to constitutional 
provisions merely snnctioning a general 
principle, and not affecting its exceptions, see 
allie, § 1397. 

For the question whether the statutory rule 
refUsing a continuance, where the accu3ed's 
u'itncaae:1' de"ired Ir"limonll is admitted to be a8 
a\'erred, is in violation of the constitutional 
pro\;sion guaranteeing compulsory process, 
see PoBI, § 2595. 
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the primary assumption tbnt tllere is n general duty to give what testimony 
one is capable of giying,) and that any exeIpptions which may exist are dis

'tinctly e:~ceptional and are so many derogations from a positive general rule: 

1742, Bill for Indt71mifying Eridencc, Cobbett's Parliamentary History, XII, 675, 693 
(the debate being upon a bill to pardon in udvance such as should criminate 
themselves in testifrillg to ,the frauds of Sir Robert Walpole, Earl of Orford, the debate 
tMk a general range). Dllke of Argy,)e (for the bill): "On the present occasion, my lords. 
I pronounce with the utmost confidence, as a ma~.-im of {:Idubitable certainty, 'that the 
public has a claim to cvery man's evidence,' and that no mall can plead exemption from 
this duty to his country." L. C. llardu,icke (against the bill): "It has, my lords, I own; 
oc>en asserted' by the noble duke, that the public has a right to every man's evide:nce, -
a ma. ... .-im which in its proper sense cannot be denied. For it is undouhtedly true that 
the public has a right to all the assistance of every individual." 

1802, S~IITH, M. R., in Buller v. Moore, McNally, Evidence, 253: "It is the undoubted 
legal constitutional right of every subject of the realm, who 'has a cause depending, to 
call upon a fellow-subject to testify what he may Im!)W of the matters in issue; and 
every man is bound to make the discovery, unless speciall~· CXf:'IIlpted and protected by 
law." 

1827, Mr. Jeremy Bentham, Draft for a .Tudicial Establishment (Works, Bowring's ed., 
IV, 320): "What then? Are men of the first rank and consideration, are men high in 
office, men whose time is not less valuable to the public than to themselves, are such 
men to be forced to quit their business, their functions, and wh8t is more than all, their 
pleasure, at the beck of every idle or malicious adversary, to dance att~r.dance upon every 
petty cause? Yes, as far as it is neces~ary, they and everybody! What if, instead of 
parties, they were ,,;tncsses? Upon businl~s of other prople's, cverybody is obliged to 
attend, and nobody complains of it. Were the Prince of Wales, the Archbishop of Canter
hury, and the Lord High Chancellor, to be passing by in the ~.ame coach while a chimney
sweeper and a barrow-woman were in dispute about a halfpenn:rworth of apples, and the 
chimney-sweeper or the barrow-woman were to think' proper to call upon them for their 
evidence, could they refuse it? No, most certainly."l ' 

1861, W".LES, J., in Ex parte Penumde~, 10 C. B. N. s. 3, 39: "Every person in the 
kingdom, except the sovereign, may be called upon and is bound to give evidence, to, the 
best of his knowledge, upon any question of fact material and relevant to an issue tried 
in any of the Queen's courts, unless he can show some exception in his favor." 

181S, TILGlnIAN, C. J., in Baird v. Cochran, 4 S. & H. 397, 400: "From the nature of 
society, it would scem that every man is bound to declare the truth when called upon ~n 
a court of justi('C. . . . The general welfare \\;11 be best promoted by considering the 
disclosure of truth as a debt which every man owes hi~ neighbor, which he is bound to 
pay when called on, and which in his turn he is entitied to re<..'Cive." 

1853, SlUTH, J., in Weal v. State, 1 \Vis. 209, 233: "In no just sense can the requisition 
upon a citizen of his attendilIlce upon court to testify as a witness be considered as the 
taking of private property for public use, within the meaning of the constitution. 1,'he 
object of that provision in the fundamental law was to protect the citizen from the grasp
ing demands of government, not to absolve him from anj· of those various personal duties 
which every good citizen Owes to his country, such as the performance of military duty, 
obedience to the call of the proper authority for his personal service in suppressing a riot, 
the apprehension of a felon, affording assistance to officers in making arrests when 

, and the like. There are very many instances in which the citizen is required to perform 

§ 2192. 1 Bentham'8 illustration came \'ery 
nellrly true in R. 11. Baines, [1909] 1 K. B. 258, 
cited more fully post, § 2210, note 2, and § 2371. 
note I, where the Prime Minister and the Home 

Secretary were subpamacd to testify as to ;a 

breach of the peace committed at a lIleetioK 
where they were present. 
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lJeniunaJ service ur render lIid to his government, without other compensation than that 
uf his participation in the general good IIl1d his enjoyment of the general security and 
advllntage which result from cOlllmon 1.IC<luie~een(~e in such obligations on the part of all 
the citizel/s alike and which is essential to the cxistenee and safety of society." 2 

1856, PEmm;s, J., in bruel v. Slate, 8 Ind. 46i: "It is as milch the duty and interest 
of every citizen to aid in prosecuting ('rime as it is to aid ill subduing lilly domestic or 
fureign enem~'; and it is equlllly the interest and duty of every citizen tu lIid in furnish
ing to all, high and low, rirh and poor, every facility for a fair and impllrtial trial when 
arcusedj for none i~ exempt from liability to accusation and trial." 3 

18.'i{/, CATON, C. J., in /Jennett v. Walker, 23 111. 9i, 101 (I:ompelling the heir of the 
grantor of a lost deed to eX('('ute another): .. He says he owes the complainants no such 
duty. He forgets that society often impuses upon all its member:; the obligation to sub
mit to inconveniences and trouble, and e\'en expense, {ot the sule benefit uf others. Where 
was the obligation resting upon H. S. to attend as II witness in this ease? ... What right 
have the Courts to compel anyone to quit his own affairs, no matter how pressing they 
/IIay be, and attcnd as II witness or juror in litigation between strangers? This duty to 
assist uthers who stand in need of our assistance for thc Illaintenance of their rights 
Jle<'essnrily flows from the relations we bear each other as members of the same community, 
we being mutually dependent upon each other for security and protection." 

From the point of view of the duty here predicated, it emphasizes the 
sacrifice which is due from every member of the community. That sacrifice 
may take two forms, either of them serious enough. In the first place, it 
may be a sacrifice of time and labor, and thus of ease, of profits, of liveli
hood. This contribution is not to be regarded as a gratuity, or a courtesy, or 
an ill-requited favor. It is a duty, not to be grudged or evaded. 'Yhoever 
is impelled to evade or to resent it should retire from the society of organized 
and civilized communities, and become a hermit. He is not a desirable Diem
ber of society. He who will live by society must let society live by him, 
when it requires to. 

Or the sacrifice may be of his privacy, of the knowledge which he would 
preferably keep to himself because of the disagreeable consequences of dis
closure. This inconvenience which he may suffer, in consequence of his tes
timony, by way of enmity or disgrace or ridicule or other disfavoring action 
of fellow-members of the community, is also a contribution which he makes 
in payment of his dues to society in its function of executing justice. If he 
cannot always obtain adequate solace from this reflection, he may at least 
recognize that it defines an unmistakable axiom. When the course of justice 
requires the investigation of the truth, no man has any knowledge that is 
rightly private. All that society can fairly be expected to concede is that it 
will not exact this knowledge when necessity does not demand it, or when 

J MalIB. Const. 1780, Dec!. of R. 10 ("Each 
individual of the society has a right to be pro
tected by it in the enjoyment of his life, liberty, 
and property, nccording to standing laws. He 
is obliged. consequently, to contribute his 
share to the expense of his protection; to give 
his personal s(!rvipe or an equivalent. whpn 
neCel!.~llry "); so 81M N. H. Const. 1793, BiU 
of R. 12; N. C. 1906, Clark, C. J., in State II. 

Wheeler, 141 N. C. 773, 53 S. E. 358; VI. 
Const. 1793, I. 9: Gen. L. 1917. § 2496. 
Compare the following: Ind. Const. 1851, 
Art. I. § 66 (" No man's plU'ticular services shall 
be demanded without just compensation "). 

• Accord: 1906, Washington Nat'l Bank II. 
Daily, 1116 Ind. 631. 77 N. E. 53 (cited post, 
§ 2193. note :J; ~ood opinion hy Hadley. J.). 
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the benefit gained b~' exacting it would in general be less valuable than the 
disadvantage caused; and the various privileges arc merely attempts to 
define the situations in which, by experience, the exaction would be unneces
sary or disadvantageous. The duty runs on throughout all, and does not 
abate; it is merely sometimes not insisted upon. 

From the point of view of society's right to our testimony, it is to be remem
bel'ed that the demand comes, not from all~' one person or set of persons, 
but from the community as a whole, from justice as an institution, and 
from law and order as indispensable elements of civilized life. The dramatic 
features of the daily court-room teud to obscure this; the matter seems to 
be between neighbor Doe and neighbor Hoe; we are prone to shape our own 
course by the merits of the one or the other of their causes. But the right 
merely happens to be exemplified i.n the case of Doe v. Roe; that is all. 
The whole life of the community, the regularit~· and continuit~, of its rela
tions, depend upon the coming of the witness. Whether the achievements 
of the past shall be preserved, the energy of the present kept alive, and the 
ambitions of the future be realized, depends upon whether the daily business 
of regulating rights and redressing wrongs shall continue without a moment's 
abatement, or shall suffer a fatal cessation. The business of the particular 
cause is petty and personal; but the results that hang upon it are universal. 
All society, potentially, is involved in each individual case; because the 
process itself is one of vitality. Each verdict upon each cause, and each 
witness to that verdict, is a pulse of air in the breathing organs of the com
munity. The vital process of justice must continue unceasingly; a single 
cessation typifies the prostration of society; a series would involve its dis
solution. The pettiness and personality of the individual trial disappear 
when we reflect that our duty to bear testimony runs not to the parties in 
that present cause, but to the community at large and forever. 

It follows, on the one hand, that all privileges of exemption from this duty 
are exceptional, and are therefore to be discountenanced. There must be good 
reason, plainly shown, for their existence. In the interest of developing scien
tifically the details of the various recognized privileges, judges and lawyers 
are apt to forget this exceptional nature. The presumption against their 
extension is not observed in spirit. The trend of the da~' is to expand them 
as if they were large and fundamental principles, worth~' of pursuit into the 
remotest analogies. This attitude is an unwholesome one. The investiga
tion of truth and the enforcement of testimonial duty demand the restriction, 
not the expansion, of these privileges. They should be recognized only within 
the narrowest limits required by principle. Every step beyond these limits 
helps to provide, without any real necessity, an obstacle to the administration 
of justice. 

On the other hand, if this duty exists for the individual to society, so also he 
may fairiy demand that society, so far as the exaction of it is concerned, shall 
wtake the duty as liflle onerous as possible. He may demand that the com-
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pulsion be relaxed so far as it is not indispensable for the ascertainment of 
truth. He may demand that the situation of a witness be made as free from 
annoyances as is possible; that delay be diminished; that needless technical
ities be ignored; that some sort of compensation for loss of time be provided; 
that the rules of evidence and the conduct of counsel be not such as to inflict 
unnecessary annoyance upon innocent persons; ( and that the law in general 
be so formed as to reduce to a minimum the necessar~' sacrifices made by the 
witness in the name of duty. These just demands are too often as much 
ignored by the profession of the law as are the duties of witnesses b~· laymen. 
In the adjustment of the unquestioned duty of the latter to the correlative 
right of society, speaking through the law and its practitioners, much remains 
yet to be desired. 

~ 2193. Same: Testimonial Duty applied to Production of Documents. 
This testimonial duty to attend and disclose all that is desired for the ascer
tainment of truth applies to every form and material of evidence whatever. 
In particular it applies to such evidential material as exists in a person's hands 
in the form of doclIments. "There is no difference in principle," said a great 
judge,! "between compelling a witness to produce a document in his posses
sion, under a subprrna 'duces tecum' (in a case where thc party calling the 
witness has a right to the use of such document), and compelling him to give 
testimony whcn the facts lie in his own knowledge." This much is unques
tionahle; for to give up facts possessed by ph~'sical control is no different 
from the giving up of data possessed as mental impressions: 

17;;;, Trial of J/aharajah N1I1u/ocomar. 20 How. St. 'fr. 105i; Mr. Stewart, for the 
Governor and Council of the East India Company. wished not to produce the Council 
records, because it would lead to "many inconveniences and ill consequences to exhibit 
the proceedings of the Council in an open court of justice, especially as they may some
times contain secrets of the utmost importancc to the interest and e\'en to the safety of 
the State." The COt:HT: .. We are not surprised that the Governor-general and Council 
should be desirous to prevent their books being examined, which might tend to the con
sequences they mention. It would be highly improper that their books should be wantonly 
subjected to curious and impertinent eyes. But at the same time it is a matter of justice 
that, if they contain eddence material to the parties in civil suits, they may have an 
opportunity of availing themselves of it. Humanity requires it should be produced when 
ill favor of a criminal, justice when against him. The papers and record:; of all the public 
companies in England of the Bank. South Sen House, and the East India House . 
arc liable to be called for, when justice shall require copies of the records and proceedings, 
(rom the highest court of judicature down to the court of pie-powder, and continually 
given in cvidencc. When it is necessary they should be produced, the Court will take 
care they are not made an improper use of." 

This general and equal duty to produce documentary material is, of course, 
like the duty to give oral testimony, subject to various specific privileges.2 

These can be later considered in their appropriate places; for example, the 

4 Compare §§ i81. 983, ark. 
§ 2193. I 18.10. Shaw, C. J., in Buill'. Love

land, 10 Pick. 9, 14. 

I For instances of the general rule that the 
pri'CGC/I 0/ documents is no excuse for non
production, see post, § 2212. 
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privilege as to title-deeds and securities under a lien (post, § 2211), trade-secrets 
(post, § 2212), a civil party's documents (post, § 2219), official documents (post. 
§ 2.36i), self-incriminating documents (post. § 2264), and confidential communi
cations of various sorts (post, §§ 2285-2396). Moreover, the general require
ment of notice and summons by subprena finds special application in the usc 
of a subpama duces teCUTn for documents (post, § 22(0). 

Distinguish, however, the question whether before trial a third rerson, 
not a party, can be compelled to disclose documents, a subject alread~' 
treated (ante, §§ 185i-1859); there may be an obligation to disclose them 
finally on the trial, and yet there may be no right to inspect them before trial. 

§ 2194. Same: Testimonial Duty applied to Premises, Chattels, Body, etc. 
If It person, by virtue of his very existence in civilized society, owes a duty 
to the community to disclose for the purposes of justice all that is in his con
trol which can serve the ascertainment of the truth, this duty indudes equall~' 
the mental impressions preserved in his brain, the documents preserved in 
his hands, the corporal facts existing on his bod~', and the chattels and prem
ises within his control. There can be no discrimination. The latter forms 
of disclosure, though more rarely asked for, are not a whit the less necessary 
or proper. They are included in the general duty. 

Apart from specific privileges, then (post, §§ 2210-2224) a person is bound, 
if required, to furnish evidence by exhibiting his corporal features, his chattels, 

and to do or exhibit any other thing which may in an~' form furnish evidence.! 
The testimonial duty also includes the auxiliary function of sen'ing as 

interpreter of another's testimony.2 
§ 2195. Officers possessing Power to Compel Testimony; Depositions for 

Use in another State; Witness' I.iability to Action, and Immunity from Arrest. 
In connection with the enforcement of the testimonial duty, certain other ques
tions arise, not concerning the admissibility of evidence or the scope of privi
lege, but involving independent principles of substantive and procedural law: 

(1) The duty to give testimony is a duty to the State, but the function of 
enforcing the duty resides specifically in the judicial branch of the govern- \ 
ment. The constitutional question thus arises, on the one hand .• whether the 
power of enforcement can for any purpose be exercised by the legislafire 
branch, in the course of investigations which it may choose to make, either 
as preliminary to its decision upon legislation or as ancillary to the enforce
ment of its own internal order;! or can for any purpose be exercised by 

§ 119'. I The authorities are collected poat. 
,2216. 

For the right to inspect premises and chattels 
01 a porty belore trial, which reste on different 
principles. see ante, § 1862; nnd for the 
prilrilege of a party, see posl, § 2221. 

S S. Dak. Rev. C. 1919, I 2733 (U Any 
person ... may be subprenaed ... to act as nn 
interpreter"). 

§ 2195. I ConSUlt the follo'l\ing: F~eral: 
1880. Kilbourn 1>. Thompson. 103 U. S. 1 i6. 
more fully in Smith's Digest of Precedents of 
tho; Senate and House, 1894, 53d Congo 2 BC58. 

Misc. Doc. No. 2i8, p. 536; 188;. Re U. S. 
racific Hailway Commission, Cire. Ct. N. D. 
Ca!.. Smith's Digest. pp. 621-70i; 1914. 
Henry r. Henkel. 235 U. S. 219. 35 Sup. 54 
(investigation by a House Committee. under a 
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the aeellttee branch of the government.2 The question arises, on the 
other hand, whether and in what manner the power of enforcement can 
be delegated to inferior judicial officers other than the judges themselves, 
such as n()taries,3 commissioners to take depositions, or others; 4 or to ad,. 

resolution of authority. into the financial affairs (collecting the cases); 1912, Young I). We\(-h 
of banks, etc., with a \'iew to needed remedies Mfg. Co., D. C. Mass., 201 Fed. 563 (the rulo 
by legislation; the appellant. being summoned in Blease v. Garlington is further subject to 
and examined as to the membership in a cer- exception for matters improperly asked for 
tain .syndicate, declined to Imswer, stating on cross-examination beyond the scope of 
aleo that he .. would consider it dishonorable the direct examination: this is thoroughly 
to re\'eal the names of his customers unless he unsound; it makes a fetish out. of this dis-
were compelled to do so": after indictment by creditable Federal rule as to scope of cross-
the grand jury of the District of Columbia for examination); California: 1903, Burns v. 
re(usal to answer, tinder U. S. Re\,. St. §§ 101- Superior Court, 140 Cal. I, 73 Pac. 5117 
104, Compo St. l!lOI, pp. 54, 55, he appealed (overruling Lczinsky v. Superior Court, 72 
from a refusal to grant a writ of habeas Cal. 510, 14 Pac. 104: Court's' power to 
corpus to the New York marshal who was punish for contempt where the 5ubpcena 
to remove him to Washington for trial; held issued from a notary taking a deposition); 
that the question would not be determined on Cowrado: 1919. People ex reI. Da\'is V. Dis-
habeas corpus; incidentally, it would seem that trict Court. 66 Colo. ·124, 182 Pac. 11; Illirwis: 
our system of appeals contains considerable of 1890, Puterbaugh I). Smith, 131 Ill. 199, 23 
the tw('edle-dum and tweedle-dee species of N. E. 428 (notary public's subpama; Rev. 
law); Mllss. 1876, Whitcomb's Case, 120 St. 1874, C. 51, § 36, authorizing the Circuit 
:"ola~s. 118; N. J. 1916, State v. Brewster, 88 Court to punish for contempt a person dis-
K .. 1. 1. 551, 97 At!. 60 (power of chairman of obeying such Bubpcena, held unconstitutional, 
I..cgblative Committee); 1916, State v. because a court's power to usc contempt 
Brewster. State r. Scott, 89 N. J. L. 658, 99 proceedings cannot be used to enforce the 
Atl. 339 (legislative investigation of the orders of a separate tribunal); 1907, McIntyro 
expenditure of State moneys; careful opinion II. People, 227 III. 26, 81 X. E. 33 (similar): 
by Minturn, J.); S. C. 1006, Ex parte Parker, 1916, Schmidt r. Cooper, 274 III. 243, 113 
74 S. C. 466, 55 S. E. 12:.!; Tr-x. 1912, Ex parto N. E. 641 (similar, for a master in chancery's 
Wolters, 64 Tex. Cr. 235, 144 S. W. 531; subpcena; cited more fully ante. § 1856 a); 
W. Va. 1913. Sullivan v. Hill, 73 W. Va. 49, 1920, People ex reI. Ickes II. Rushworth, 294 
79 S. E. 670 (legislative ~ommittee). III. 455, 128 N. E. 555 (St. 1919, p. 710, held 

2 Canada: 1915. Kelly & Sons V. Mathers, to cure the abo ... e defect, by providing for 
23 D. 1. R. 226. :"olan. (power of commissioners original proceedings in the Circuit Court on 
appointed by an Order-in-Council under the the part of the officer whose subpama is 
Inquiries Act. R. S. Man. 1913. c. 34, infra. noto disobeyed); Indiana: 1888, Keller II. Goodrich 
5; elaborate examination of the comparativo Co .• 117 Ind. 556, 39 N. E. 196 (refusal to 
state of the law in the British Dominions, by answer on 8 deposition): KaTUlIU: 1887, Re 
Howell. C. J. M.). Beardsley, 37 Kan. 666, 16 Pac. 153, 367; Ken-

United Statu: 19Z1, State ex rei. Wehe lucky: 1917, Taylor Jr. & Sonsv. Thornton, 178 
v. Frazier, N. D. ' .182 N. W. 551. 184 Ky. 463, 1995. W.40 (notary public and county 
N. W. 874 (Governor's power to examine wit- judge); Missouri: 1879, Ex parte Krieger. 7 
nes!!as). Mo. App. 367; NebrlUka: 1906, Re Butler, 76 

• Consult the following: Federal: U. S. Code Nebr. 267, 107 N. W. 572; Kew Jereey: 1016, 
1919. §§ 1369, 1370, Rev. St. 1878. §§ 868, 869 Conover II. West Jersey Mortgage Co., 87 N .• T. 
(commission to take testimony); Equity Rules Eq. 16, 99 At!. 604 (receiver); Ohio: 1893, 
1912, Nos. 46. 51, 62 (examiners" shall not De Camp V. Archibald, 50 Oh. St. 618. 623. 
have the power to decide on the competency 35 N. E. 1056; 1906. Ex parte Schoepf. 74 
or materiality or relevancy of the ques- Oh. I, 77 N. E. 276, 279; 1915, Benckenstein 
tions "); 1875, Blease II. Garlington, 92 U. S. V. Scott, 92 Oh. 29, 110 N. E. 633 (notary's 
1. 7 (under Rev. St. 1878. § 862, and powe,' to imprison for contempt; De Camp 
Equity Rule 67, .. the examiner beforo whom v. Archibald followed). , 
'I'IitnessCB are orally examined is required to 4 Conlr.llt the following: Federal: 1903, 
note exceptions; 'but he cannot decide upon U. S. v. Beavers, 125 Fed. 778 (U. S. Commis-
their validity; he must take down all' the sioner); 1906, Bank V. Johnson, 143 Fed. 
r.xamination in writing. and send it to the 463, 466. C. C. A. (referee in bankruptcy); 
Court with the objections noted," as also Ala. 1896, Ex parte Rucker, 108 Ala. 245, 
when depositions arc taken): 1904, Dancel r. 19 So. 314 (commissioner); Ala"ka: 1907, 
Goodyea' S. M. Co., 128 Fed. 753, C. C. U. S. 1>. Fairbanks. 3 Alsk. 400 (an interesting 
(subpcenB 'duces tecum ') ; 1906, Dowagiac case dealing ,,;th the clerk's power to iBBue 
MIg. CO. D. LochreD, C. C. A., 143 Fed. 211 subpcenas under Alsk. C. C. P. § 625; able 
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m£ni8trative officers, such as licensing boards, industrial commissioners, and 
the like.s 

(2) The State's power to compel t..~e performance of testimonial dut~· is 
limited to its own territory; hence, it cannot compel a person being in another 
State to give testimony there for use in litigation pending in the forum State. 
By immemorial comity, the Court of the other State could and would, on 
request from the original Court, exercise its own power to compel the testi
mony; the formal request was known as "letters rogatory" (ante, § 1411). 
But this formality has come to be regarded as cumbrous and inconvenient. 
Nevertheless, Courts timidly deemed themselves not empowered to act with
out it. Hence, modern statutes have almost everywhere declared thatCourts 
may by simpler methods compel residents to give testimony, by deposition, 
for use abroad in other States. Sometimes the usual local officials are em
ployed; sometimes a commissioner nominated by the foreign State is recog
nized as having the power; and local varieties of detail are fonnd: 6 

opinion by Wickersham. J.); Cal. 1903. 
~lanson l'. Wilcox. 140 Cal. 206. 73 Pac. 1004 ; 
Colo. 1919, Joslyn v. People. 67 Colo. 297. 184 
Pac. 375 (contempt proceedings for not an-
6w:!ring in a proceeding upon petition to 
establish the truth of charges alleging dis
qualification of grand jurors); Kan. 1894, 
Re Sims. 54 Kan. 1. 37 Pac. 135 ; 1906. State 
1'. Carter, 74 Kan. 156. 86 Pac. 138 (holding 
St. 1901, c. 233. to be void); Mass. 1904, 
Lawson 11. Rowley, 185 Mass. 171. 69 N. E. 
1082 (justice of the peace); !t[o. 1906, State 
t'. Standard Oil Co •• 194 Mo. 124. 91 S. W. 
1062 (commissioner) ; Nebr. 1904. 11. 

Edson. 71 Nebr. 17, 98 N. W. 415 (county 
judge) ; 1909. Ex parte Button. Ex parte 
Hammond. 83 Nebr. 636. 120 N. W. 203 
(justice or the peace); N. H. 1910. Boston & 
Maine R. Co. 11. State. 75 N. H. 513.77 Atl. 
996; N. Y. 1843. People 1). Cassels. 5 Hill 
N. Y. 164. 167 (justice of the peace); 1901, 
Re Davies. 168 N. Y. 89. 61 N. E. 118 (attor
ney-general. and justices or the Supreme 
Court); Okl. 1916. Waugh V. Dibbens. 61 
Oklo 221, 160 Pac. 589 (judge of county court) ; 
P. I. 1912. Narcida 11. Bowen. 22 P. I. 365, 
369 (justice of the peace). 

Upon the general question of the jurisdic
tion and power of various officers to use 
prOC'.a8 0/ contempt in compelling testimony, 
consult the following: Rapalje on Witnesses, 
U 303 ff. 

& ENGLAND: 1921. St. 11 Geo. V. e. 7, 
Tribunals of Inquiry (Evidence) Act (declares 
the testimonial powers of tribunals or inquiry 
in general. whenever created). 

CANADA: Manitoba. Rev. St. 1913. C. 34. 
Public Inquiries (similar to Eng. St. 1921); 
NOlla Scotia: St. 1919. C. 23. Public Inquiries. 
U 4. 5; Prince Edward 181. St. 1914. C. 2, 
Public Inqniries. §§ 4. 5. 

UmTED STA'rEs: Fed. 1894. Interstate 
Commerce Com'n ~. Brimson. 154 U. S. 447. 

472. 485. 155 U. S. 3. 14 i:!up. 1125; 1897. 
Re Chapman. 166 U. S. 661. 17 SuP. 677; 
1909. Harriman V. Intel'state Commerce Com
mission. 211 U. S. 407. 29 Sup. 115; Ga. 
1911, Plunkett 11. Hamilton. Hamilton 11. 

Plunkett, 136 Ga. 72. 70 S. E. 781 (police 
commission); Ida. 1914. Federal Mining & 
S. Co. V. Public Utilities Co .• 26 Ida. 391. 
143 Pac. 1173 (power of a public utilities com
mission to inspect books or a utility company) ; 
la. 1912. Witmen. District Court. 155 Ia. 244. 
136 N. W. 113 (whether certiorari is a proper 
mode of trying the order of commitment); 
Kan. 1920. State ex rel. 11. Howat. 107 Kan. 
423. 191 Pac. 585 (Kan. St. 1920. C. 29. etitab
lishing the Industrial Relations Court. held 
constitutional in respect to powel'l! of sum
moning witnesses); aftilmed in Howat II. 
Kanaa.e. 258 U. S. 181. as to the nonprivilege 
to refuse because or the unconstitutionality 
of the giant or jurisdiction; Mo. 1911. 
Ex parte Sanford. 236 Mo. 665. 139 8. W. 
376 (State board of equalization); 1918. 
State es reI. Stroh 11. Kiene. 276 Mo. 206. 
207 S. W. 496 (commissioner); N. D. 1919. 
Wallace v. Hughes Electric Co .• 41 N. D. 
418. 171 N. W. 840 (order by the State 
tax commission to officers or a public uti1~ 
ity company. under Compo L. 1913. § 2088. 
amended by St. 1917. c. 232. directing pro
duction or documents showing earnings. etc .• 
held not valid); Wia. 1913. State 11, Lloyd. 
152 Wis. 24. 139 N. W. 514 (State fire
marshal). 

e ENGLANtI: St. 1856. 1~20 Viet. c. 113. 
CANADA: Do.,.. R. S. 1906. C. 145. Evid. 

Act. U 41-46; B. C. Rev. St. 1911. C. 78. § 52; 
Man. Rev. St. 1913. C. 46. Rules 519-524; 
N. Br. Conso!. St. 1903. C. 127. U 23-25; 
Ont. Rev. St. 1914. C. 73. i 50; Sa.sk. R. S. 
1920. C. 44. if 45-47; Yuk. ConllOl. Ord. 
1914. C. 30. § 49. 

U:"TED STATES: Federal: Re\'. St. 1878. 
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1920, STONE, J., in People ex rei. Ickes v. Rushworth, 294 Ill. 455, 128 N. E. 555: "It 
was long the practice in cases where the testimony of a witness residing in a foreign juris
diction was desired, for the Court in which the case was pending to issue letters rogatory 
requesting the aid of the fo~eign Court within whose jurisdiction the witness was to be 
found to obtain such evidence. In later years, however. there has been developed the 
practice of authorizing by statute the appointment of a commissioner by a foreign Court, 
whose appointment fills the purpose of letters rogatory. These statutes have been pas~eJ 
and sustained on the principle of comity between states and nations. It has been gencrally 
held that where such a statute exists letters rogatory need not and should not be issued. 
Such statutes have been generally recognized as binding and valid . 

"The Act of the Legislature [of 1919J in amending section 36 was an act of the legis
lative deparbllent of tlus State directing that the Circuit Courts of the State shall extend 
judicial comity to the orders of foreign Courts pertaining to the taking of depositions. 
Comity, in a legal sense, is the recognition which one nation allows within its territory 
to the legislative, executive, or judicial acts of another nation, and is universally e:\1endcd 
to all cases where to do so would not conflict with international duty and convenience or 
with the rights of persons under the protection of its own laws. Comity rests upon the 
well-settled principles of expediency and convenience. ThCS'e principles wiII be recogni?.ed 
and given force in cases where they do not conflict with the local law, inflict injustice on 
our own citizens or violate the public policy of the State. The act of the Legislature in 
amending section 36 and giving to a commissioner appointed by a foreign Court authority 

II 871, 874, Code 1919. §§ 1373-1376 (U. S. proceedings t{) enforce testimony on Bubprena 
State or forciR.n deposition by witness in the by a commissioner): 1a. Compo Code 1919. 
D. of Columbia); R. S. § 875, Code § 1377 § 9466 (criminal cases); Me. Rcv. St. 1916. 
(letters rogatory to a U. S. district court); C. 134, § 12 (witness may be ordered to appear 
Code , 6275 (letters rogatory from foreign and testify in any court in nny other New 
country for deposition of a witness residing England stnte); Md. Ann. Code 1914, Art. 
within the U. S.); Uniform Act: Uniform 3.'" § 36; Mass. Gen. L. 1920. c. 233. § 12 
Foreign DepositioIlll Act. 1920, § 1 ("When- (for a criminal prosecution pending in Maine 
ever any mandate. writ or commission is or adjoining State. witness may be required 
issued out of any court of record in any other to attend); c. 233. § 45 (for a cause pending in 
State, territory. district or foreign jurisdiction. IlOother State or Government. witness may be 
or whenever upon notice or agreement it is required to depose as if for cause pending 
required to take the testimony of a witness or within the State); 1865, Com. IJ. Smith, 11 
witnesses in this State. witnesses may be All. 243. 250 (statute construed); Minn. Gen. 
compelled to appear and testify in the same St. 1913, § 8398; N. H. Pub. St. 1891. C. 224. 
manner and by the same process and proceed- U 8. 9; N. J. Camp. St. 1910. Evidence § 58; 
ing 88 may be employed for the purpose of N. Mez. Annot. St. 1915. §§ 2160-2162 (for a 
taking testimony in proceedings pending in case pending outside the State. any judge may 
this State"); Ariz. Re\". St. 1913. Civ. C. order attendance of a witneM to depose; on 
, 1720; St. 1921. c. 3 (foHowing the UnifOim refusal. he may be proceeded against in the 
Foreign DepositioIlll Act); Cal. C. C. P. 1872. usual manner; perjury to be punished as 
If 2035-2038; D. C. Code 1919, § 1062 usually); N. Y. C. P. A. 1920, U 310-312; 
(commission from any U. S. or State. ete. N. C. Con. St. 1919. § 1822; Pa. St. 1833. 
court to take testimony in the District; pro- Apr. 8, Dig. 1920, § 21876; P. 1. C. C. P. 1901, 
ceedings to be as in U. S. Rev. St. §§ 868.869) ; §§ 365-368; P. R. Re\', St. & C. 1911. 
Conn. Gen. St. 1918, §§ 5715. 6582; Del. St. §§ 1513-·1516; R.I. Gen. L. 100G. C. 292, U 16, 
1919. April 21, c. 230; Ida. Compo St. 1910. 17; S. Cor. C. C. P. 1922, §§ 602. 693; S. D. 
II 8026-8029; Ill. 1920. People ex reI. Ickes St. 1021, c. 413 (foHowing the Uniform For-
I). Rusbworth. 294 Ill. 455. 128 N. E. 555 eign Depositions Act); Tenn. Shannon's Code. 
(St. 1919, p. 710. amending Rev. 8t.1874. C. 51. §§ 5664-5668; Utah: Compo L. 1917. Ii 7128. 
§ 36, extending the power of the Circuit Court 7185; Va. Code 1919. § 6217; Wcuh. R. Ii; B. 
to enforce attendance and testimony so 88 to Code 1909, §§ 1236-1238; Wia. Stata. 1919, 
include summoned before a com- AI 4109, 4109 tl. 
miesioner lor a foreign State in a cause pending The power of a State to uee testimonial 
abroad. held constitutional; distinguishing proceBB against a foreign corporation doing 
Marshall I). Irwin, 280 Ill. 90. 117 N. E. 483. business within the State is noticed in Con-
which was decideQ. on the principle of § 2195. 1I0lidated Rendering Co. I). Vermont, 207 U. S. 
note 3. lIupra. belore the statutory amendment 641.28 Sup. 178 (1008). 
of 1910 changed the procedure as to contempt 
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to issue subprenas and take testimony within this State, and giving to the Circuit Courts 
of this State authority to hear and determine ""hether or not a citizen of this State should 
appear before such commissioner and give evidence, should, under the principles of cOlllit,\·, 
be sustained where to do so will not conflict with the rights of citizens of this State or the 
constitutional limitations placed upon the Legislature." 

A further application of the same power and duty, calculated to aid effi
ciency in doing justice, consists in sending a re8ident Ollt of the State, to attend 
court and give testimony 'viva voce' at a trial in another State. This exer
cise of the power will naturally be restricted to urgent situations of need; 
and its recognition is still incipient only. The following report (though 
over-conservative) sets forth the professional attitude to this measure: 

1922, National Conference of Commi"sioncra on Uniform St~te Lf/u's; Report of Committee 
on 8ccuri71g Compulsory Attendance of Non-Resident Witnc,Mc,~: 

.. 1. It would not be wise to attempt to provide by uniform legislation for the compulsory 
attendance of non-resident witnesses in L'ivil eases. While unquestionabl~' at times Cllses 
arise in which the personal attendance of witnesses in civil cases is highly important, and 
their absence interferes with the proper administration of justice. yet in the large majority 
of cases statutes which provide for the taking of depositions of non-resident witnesses, 
which are in force in most of the States, 'Would seem to afford sufficient protection to the 
rights of the litigants. 

"2. In criminal cases, by the Sixth Amendment to the Federal Constitution, it is 
provided that the accused shall have the right to be 'confronted ,\;th the witnesses against 
him.' While it has been held that this provision does not apply to State Courts, yet in 
many of our States either by Constitutional or Statutory provision this right is granted 
to the one charged with a crime. Accordingly depositions of non-resident witnesses could 
not be taken or used against the accused unless the accused were personally present at 
the taking of the depositions. Therefore, to make such depositions available it would be 
necessary to provide for the transportation of the accused to the place where the depo
sition is to be taken. This would be difficult and expensive and would, of course, require 
legislation whereby the accused, while in transit, outside of the State wherein he has been 
indicted would remain in the legal custody of the officers of the State who had him in 
charge. The only other method of getting the advantage of the testimony of non-resident 
witnesses is to compel their attendance (as here proposed) by uniform or reciprocal State 
statutes. At the present time, so far as we have been able to fi.nd out, there are statutes 
of this character in force in the States of Maine, New Hampshire, Vermont, Massachusetts. 
Rhode Island, New York and Pennsylvania. In most, if not all of these Statutes there is 
a provision limiting compulsory attendance of witnesses to criminal cases pending in 
adjoining States. This character of legislation is not free from constitutional difficulties, 
and the only case which we have found in which the constitutionality thereof has been 
directly upheld is the case of Commonwealth of Massachusetts rs. Klaus, 130 N. Y. Supp. 
713. In the case cited the constitutionality of the New York statutes was upheld in an 
opinion by Judge Scott, but there is a strong dissenting opinion by Judge Laughlin. 

"We have prepared a uniform State statute, based on the New York State statute, 
which is appended hereto. It is to be noted tha.t in the draft of the statute we have 
provided that attendance of a person as a witness in a criminal trial can not be enforced 
if such person is more than five hundred miles from the place of trial." 

• 

(3) The testimonial duty, like other fundamental duties, may subject the 
violator oC it to an action by the person injured by the violation, that is, by 
the party whose cause fails to be duly vindicated in court for lack of the 

6<;7 vox.. IV. " 42 u 
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testimony. Ordinarily, the plaintiff at common law in such an action on the 
case would have the difficult task of proving that his loss of his rights was 
caused specifically by the defendant's failure to bear testimony. The statute 
of Elizabeth (ante, § 2190) attempted to ease this difficulty by providing also 
that a person failing to obey a 8ummon8 to testif:.' should forfeit a specific sum 
oC money to the party summoning him; the latter expedient has usually 
been imitated in modern statutes.7 The action against one whose false 
testimony has resulted in the unjust loss of a party's cause seems to rest 
equally, in principle, upon a yiolation of the testimonial duty; but the doc
trine of pridlege in substantive law has erroneously been thought to protect 
against such c1aims.8 

7 For examples. sec the following caseB: 
Eng. Yeatman v. DempHcy. 7 C. B. N.'" 6:!8. 
and annotation in 97 Eng. Com. L. R.; U. 8. 
1834. Wilkie r. Cha"wi~k. 13 Wcnd. N. Y. 49; 
1836. Smith r. ~lerwill. 15 Wend. N. Y. 
184; 1838. Matto('ks •. Wlll'atoll. 10 Vt. 493. 
494. 

The statutes (which lire rarely invoked) arc 
Be follows: 

CANADA: N. Br. Conrol. St. 1903. c. 127. 
I 21 ("any damage"); Onto Rc\,. St. 1914. 
c. 76. § 16; Yuk. Consol. Ord. 19i4. C. 48. 
Rule 287 (costs). 

UNITED STATE,.: Ala. Code 1907. H 4025. 
4035. 4061 (forfeits $100. lind for depositions; 
is also liable in damages); § 7891 (crim
inal cases; forfcits $100); ,lla8ka: Compo L. 
1913. § 1465 (forfeits S50 and all damagcs); 
Ariz. Rcv. St. 1913. P. C. § 1232 (forfeits 
SI00, in case of damage); Ark. Dig. 19l1). 
§§ 4162. 4164 (party'!\costs up to $20, and "any 
damages occasioned "); Cal. C. C. P. 1872, 
1 1992 (forfeits $100 and damages); Conn. 
Gen. St. 1918, § 5703 (" pay aU damages ") ; 
Del. 1916. State ex reI. Wolcott D. Biedler, 
6 Boyce Del. 262, 99 Ati. 278 (qUO warranto 
against persons present in the State as \\;!
nesses; well-reRsoned opinion by Pennc\\;II, 
C. J.); Fla. Rev. G. S. 1919. § 2i08 ("any 
damage sustained "); Ga. Rev. C. 1910. § 5852 
(finable not. exceeding s:mo. and "liable 
in damagcs"); Ida. Compo St. 1919, § 7988 
(forfeits SI00 and all damages); Ia. Compo 
Code 1919, § 7371 (rivil casl's; liable "for all 
ronsequenccs." \\;th S50 additiollal damages) ; 
19460 (criminal casee; liable for "thc amount 
of damages"); Kan. G. S. 1915. § 7232 (liable 
for "any damagcs"); 1922, DaV1cs D. Lutz, 110 
Kan. 657, 205 Pac. 637; KII. C. C. P. 1895, 
§ 536 (costs up to 520, and any damages); 
l.a. C. Pr. 1870, § 137 ("damages for the 
loss"); Me. Re\'. St. 1916. c. 87. § 120 (liable 
ror "all damages"); Md. Ann. Cod" 1914, 
.\rt. 35, § 8 ("the damage sustained"); Ma.-a. 
(;"11. L. 1920, C. 233. § 4 ("nil damages"); 
Mich. C<Jmp. I.. 11115, § 12.562 (all dama~e!\ 
nnrl $.sO): Minn. Gen. St. 1913, § 8372 (all 
damages): Mo. Rev. St. 1919, § 5427 (" all 

damages sustained "); Mont. Rev. C. 1921, 
§ 10625 ($100 forfeit, and "nll damages ") ; 
1 12184 (criminal CIlS(>S; $100 forfeit) : 
Nebr. Hev. St. 1922, § 1;865 (forfeits fine to 
the party, and also pays "any damages ") : 
NeD. Rcv. L. 191:!, § 5439 (5100 forfeit, and 
"all damages "); § 7363 (SI00 forfeit, in II 
criminal case); N. II. Pub. St. 1891, c. 92-1, 
§ 6 ("all damages"), § 9 (forfeit of 8300, for 
summons to testify out of the State): N. J. 
Compo St. 1910. Evidence § 12 (forfeit of Ilot 
more than £50, and "damagea equivalent 
to the loss Hustained "); N. Y. C. P. A. 1920, 
B 405. 406 ("damages Bustained" and S50 
more): N. C. Con. St. 1919, § 1807 (forfeits 
$40, and is further liable for .. the full dam
ages "): N. D. Compo L. 1913, § 1079 (con
t{'.sted elections to lcgisiative assembly; 520 
forfeiture) ; § 11036 (550 liability); Oh. 
Gen. Code Ann. 1921, § 11513 ("any dam
ages," and I!Ometimes the fine goes to the 
party injured); Oklo Compo St. 1921, § 596. 
978: Or. Laws 1920, § 821 (forfeits S50 and 
pays aU damages); Pa. St. 1831, Feb. 26, 
St. 1833. Apr. 8. Dig. 1920. U 10304, 10308; 
P. I. C. C. P. 1901, § 409 ("all damages"): 
P. R. Rev. St. & C. 1911, § 1485 (forfeits SI00, 
and all damages); § 6457 (SI00 forfeit to de
fendant in criminal cases): R. I. Gen. 1,. 
1909. c. 292, § 10 ("all damages");' S. Car. 
C. C. P. 1922. § 680 ("all damages"); S. D. 
Rev. C. 1919. § 2742 (civil case; liable for 
"anl' damages"); § S005 (criminal 'cases; 
liable to defendant for 550): § 7356 (legisla
tive election contest; S20 forfeit); Tenn. 
Shannon's Code 1916. §§ 5609, 5610 (forfeits 
1125, and pays "full damages"; in criminal 
{,BSeS, S250); Utah: Compo L. 1917, § 7134 
(forfeits S100 and damages); VI. Gen. L. 
1917, §§ 1906, 1920; WlUlh. R. & B. Code 
1909, § 1220 ("all damall:es"); WIIO. Compo 
St. 1920, § 5820 (fine not exceeding 550, 
for the use of the party in certain cases, and 
liahle "Cor any damages occasioned "). 

a The cases arc collected in Ames' Cases on 
Torts, I, 618, note 6; Wigmore's &lect Cases 
on Torts. II, pp. 736-743. 
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(4) The testimonial duty is temporarily paramount to other considera
tions; moreover, subjectively, the witness should be encouraged, by thc 
removal of all obstacles, to fulfil it freely and promptly; hence, an immunity 
from arrest on chil proce.'J8 is conceded to him, pending his travel to and 
from the place of trial and his stay at the place. This immunity, as affecting 
a number of rules of legal procedure and substantive right,9 is beyond the 
scope of the rules of Evidence. 

§ 2196. Privilege personal to the Witness; Party's Objections. The grounds 
for exemption from the testimonial duty are entirely extrinsic to the purpose 
of ascertaining the truth (allte, § 2175). They are based on a polic~r of dis
pensing with the compulsion of attendance and disclosure wherever it is not 
necessary, or is more disadvantageous in respect to other interests of the 
community (ante, § 2192). The exemptions are therefore in no sense pro
\·ided for the bellefit of the party whose opponent is deprived b~' them of the 
evidence which he desires. The~- are not intended to secure for him a better 
likelihood of demonstrating the truth of his cause; on the contrary, they 
constitute so many obstacles to the ascertainment of tIle truth, and these are 
suffered only because the several extrinsic poHcies are deemed to be in these 
respects paramount to the purpose of ascertaining the truth. For example, if 
Doe offers to prove the contents of a document, the rule that he must produce 
the original is a rule intended to secure a better likelihood of learning the 
contents accurately, and the invocation of it b~· his opponent Roe is the 
invocation of a rule which is directly intended to assist Roe in the establish-• 
ment of the facts of the case. But, when Doe calls a witness who is exempted 
by illness from attendance, or is privileged not to disclose his title-deeds, it is 

• Greenleaf, Evidence, U 316-318, and 
cases cited; R..'lpalje on Witnesses, § 305; 
Can. 1906, Gibbons v. Tuttle, 9 Nev.f. Brown
ing 186; U. S. Fed. 1917, Central Railway 
S. Co. v. J sckson, D. C. E. D. Pa., 238 Fed. 
625: 1917, Stewart r. Ramsay, 242 U. S. 
138, 37 Sup. 44 (plaintiff-witness in a civil 
action) L 1019, Filer v. McCormick, U. S. 
D. C. :\. D. Cal., 260 Fed. 309; A1CUlka: 
Compo L. 1913, §§ 1509-1511: Ariz. Rev. St. 
1913, Civ. C. § 1681: Ark. Dig. 1919, §§ 4159, 
4171; Cal. C. C. P. 1872, §§ 2067-2070; 
Ga. Rev. C. 1910, § 5854: Ida. Compo St. 
1919, § 8045: Kan. G. S. 1915, § 7237; 
1917, Eastern Kansas Oil CO. V. Beutner, 101 
Kan. 505, 167 Pac. 1061 (applying Gen. St. 
1915, § 7237): KI/. C. C. P. 1895, § 542; 
Md, 1911, Long 11. Hawken, 114 Md. 234, 79 
Atl. 190: 1920, Minch & Eisenbrey Co. !1. 

Cram, 136 Md. 122, 110 Atl. 204 (civil party 
plaintiff): lola. Rev. St. 1919, § 5431: 1921. 
Groce V. Skelton, 206 Mo. App. 471. 230 
S. W. 329: MOllt. Rev. C. 1921, U 10676-
10679 : Nebr. Rev. St. 1922, § 8869; ."'ec. 
Rev. L. H1l2, § 5445; 1920, State ex reI. 
Gunn 11. Superior Court. Nev. ,189 Pac. 
1016 (party defendant in civil action): 

N. J. Comp. St. 1910, Evidence § 14: N. Y. 
Cons. L. 1009, Civil Rights § 25: C. P. A. 
1920, § 408; N. C. Can. St. 1919, § 1808: 
1921, Winder r. Penniman, 181 N. C. 7, 105 
S. E. 884 (rule applied, where party had given 
bond to release attachment): N. D. Compo L. 
1913, § 7880: 1914, Hendersen, In re, 27 N. D. 
155, 145 N. W. 574: Oh. GeD. Code Ann. 
1921, § 11519: Oklo Camp. St. 1921, § 60S, 
Rev. L. 1910, § 5064: lOW, Commonwealth 
Cotton Oil Co. ~. Hudson, 62 Okl. 23, 161 
Pac. 535 (applying Rev. L. 1910, § 5064): 
1918, Bearman r. Hunt, Old. ,171 Pac. 
1124; 1918, Lonsdale Grain Co. 11. Neil, -
Old. " 175 Pac. 823: Or. Laws 1920, §I 872-
874: P. I. 1913, U. S. ~. Jac8, 26 P. I. 100, 
109: P. R. Jt,e" •. St. & C. 1911, §§ 1534-
1537 (like Cal. C. C. P. §§ 2067-2070); 1915, 
Wilson 11. Cody, 8 P. R.. 271; R. I. 1912, In re 
Greene, 35 R. J. 67,85 Atl. 552: S. C. C. C. P. 
1922, § 271; S. D. Rev. C. 1919, § 2747; 
Tenn. Shannon's Code 1916, § 5616: 1908, 
Sewanee C. C. & L. Co. v. Williams, 120 
Tenn. 339, 107 S. W. 968: Ta. Rev. Civ. St. 
Hlll, ,3646: Utah, Comp. L. 1917, § 7143 
(civil actioDll); WI/o. Comp. St. 1920, t 5825. 
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obvious that this rule is in no sense directed to the better ascertainment of 
the facts, nor intended to safeguard Roe in his interest as a suitor entitled to 
a careful investigation of the facts. It concerns solely the interests of the 
witness, in his relatiol. to justice and the State, his interests not to have 
his testimonial duty enforced against him where paramount considerations 
of policy prevail over the purpose of judicial investigation. 

Three consequences follow: (1) The claim of prh'ilege can be made solely 
by the witnP.,8S him~elf; the privilege (as the common phrasing runs) is purely 
personal to himself. Whether he chooses to fulfil his duty without objection, 
or whether he prefers to exercise the exemption which the law concedes to 
him, is e matter resting entirely between himself and the State (or the Court 
as its representative). The party against whom the testimon~r is brought has 
no right to claim or to urge the exemption on his own behalf; and, on the 
witness' behalf, the Court is to be left to accord the protection if it is a proper 
one. l 

(2) (a) An improper rulin[J by the Court, upon a question of privilege, 
camwt be excepted to by the party as an error justlt.ying an appeal and a new 
trial, if the ruling denies the privilege and compels the witness to testify. By 
hypothesis, the privilege does not exist for the benefit of the party nor for 
the sake of the better ascertainment of the truth of his cause. The offered 
testimony is relevant, and is, in all other respects than the privilege, admis
sible. The admission of it, by denying the privilege, has not introduced 
material which in any way renders less trustworthy the finding of the ver
dict; on the contrary, only the exclusion of it could have been an obstacle to 
the ascertainment of the truth. The only interest injured is that of the 
witness himself, who has been forced to comply with a supposed duty, which 
as between himself and the State did not exist; his remedy was to refuse to 
obey, and to appeal for vindication if the Court had attempted improperly to 
use compulsory process of contempt. This view has been accepted by some 
Courts.2 But the oPpol'ite view naturally possesses attraction for those 

§ 1196. 'This is conceded ~it·h practical Conn. 408, 418 (self-disgracing testimony): 
una.nimity. Its application to the privileae 1910, McCray v. Statc, 134 Ga. 416, 68 S. E. 
aaaimt sel/-crimination, the privileae aoainst 62 (party held not entitled to claim the prhi-
a~marilal t~timony, and the prhilegc for lege against disgracing facts, where the witn~ss 
client's communicatioll" to attorneys, where bad not claimed it); 1890, Boyer v. Teague, 
special questions arise, is treated post, §§ 22iO, 106 N. C. 576, 625, 11 S. E. 665 (voter's 
2241, W21. privilege); 1890, State v. Kraft, 18 Or. 550 • 
. , Its application to other privileges in general 556, 23 Pac. 663, 665 (voter's privilege); 
is seen in the following eases; 1842, Ralph v. Brown, 3 W. &: S. Pa. 395, 400: 

Enaland: 1841, Doe v. Egremont, 2 Moo. 1902, State v. Hill, 52 W. Va. 296, 43 S. E. 160 
&: Rob. 386 (on counsel appearing for a witness (sclf-disgtacing facts): 1902, State v. Prater. 
claiming privilege for documents, Rolfe, B., 52 W. Va. 132, 43 S. E. 230 (similar); 1868, 
refused to boar bim, ruling tbat the witness Statev. Olin, 23 Wis. 309, 318 (voter's privilege). 
should state the reasons for his claim, and then 2 Eng. 1834, Marston v. Downes, 1 A. &: E. 
the judge is "to give to the witness the protcc- 31, 34 (tbe mortgage of 8 third person having 
tion c1aimcd, if he finds him to hc entitled to been proved to the jury, against his protest and 
it "). in supposed violation of hie privilege, held that 

Canada: 1877, LalibertC 1). R., 1 Can. Sup. "the defendants l\'ere not a privileged party, 
117. 131, 139, 140, by three judges. and they therefore had DO right of objection, 

United State&: 1822, Treat 1). Drowning, 4 eVCD on tbe supposition that tbe Icarned judgn 
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Courts . ami they are ie the majority who cannot evade the Anglo
Norman instinct to look upon litigation as a legalized sport, of orthodox 
respectability, with high stakes, the game to be conducted according to strict 
rules under judicial supervision, and to be won or lost according as these 
rules are observed or disregarded (ante, §§ 21, 1845). From this point of 
view, plainly, the trial Court's erroneous denial of privilege is a proper sub
ject for exception and forms 'per se' a reason for putting the opposing party, 
irrespective of the truth of the cause, to the delay, expense, and risk of a new 
trial. Upon the sporting theory of litigation there is 110 escape from this 
conclusion; though it is impossible to reach that conclusion upon any other 
theory. The sporting theory maintains thus far the upper hand, and by 
most Courts the party is to-day allowed the right to except to a ruling 
erroneously denying a privilege.3 

(b) If, however, the ruling erroneously ajfirl1l8 the pri't:iiege, the case is 
different; for here the party who desired the testimon~' has obviously lost 
evidence which by llypothesis is relevant and might hrLve assisted the es
tablishment of the truth of his cause. Hence, the deprh'al of this evidence 
is for him as proper a ground of complaint and exception as it would be in 
any other instance,4 and ma~' become a ground for granting a new trial, so 
far as the rejection of a specifit:! item of evidence can ever be properly so 
considered.s 

(3) The privilege being purely personal to the witness, it follows, con
versely, that the irreieL'UrICY of a fact inquired abqut can ne,'er justify a prh'
ilege of refusing to answer. As the party has no concern with privilege proper, 
so the witness hus no cOl1cern with anything but privilege. Irrelevancy is u 
ground for objection by the party alone.6 

had done Wiong"): U. S. 1922, Pcople 11. 

Gonzales. . Cal. App. • 204 Pac. 1688 
(rape; a witness claimed privilege. but the 
judge overruled it; the defendant held not 
entitled to raise the Question of error; "had 
the witness stood upon her refusal to answer 
lind been committed for contempt in conse
Quence. the Question ..• would be presented ,,) ; 
1842. Ralph 11. Brown. 3 W. & S. Pa. 395, 400 
(Gibson. C. J.: .. Nor is the violation of his 

'right a subject of exception. for no one else 
is injured by it "); 1863, Proplc r. Pease, Z1 
N. Y. 45. 72. per Selden. J. 

S The cases applying it to the ]1IiTJilege 
aoai7l8t sel} criminati07lllnd the pri"ilege aanimt 
anti-nUII-ital teBtirrnmy. which involve special 
questions. are collected under those heads. 
post. § § 2241. 2270, The follo\\ing cases apply 
it to other privileges: Eng. 1854. Phelps ". 
Prell'. 3 E. &: B. 430; F. S. 1922. Ex parte 
Lipscomb. Tex, • 239 S. W. 1101 (action 
by G. against T. for title to land; L. WI 
{omler attorney for G. refused to testify to a 
deed; held. that he was properly committed 
for contempt. beclluse the party G. WII8 the 
only person intere::ted and had.·ample remooy 

by appeal); 1868. State II, Olin. 23 Wis. 309. 
318. 

e This is conceded in all the CllseS cited 
IIUpra. note 1; 1S42. Coleridge. J .• in Doe II. 

Date. 3 Q. B. 609.621: "There is a very broad 
distinction between c:ascs where the privilege 
had been [erroneouslY} allowed and those where 
it hWl been [erronL'Ously} disallowed. In the 
former C38C. a PBriy haa been precluded from 
proving that which htl was entitled to prove, 
In the latter case. the party [person} whose 
pri\-ileRe has been disallowed has no 'locus 
standi' in banco , . . Legitimate e\-idence has 
been produced against him [the perty]; he is 
not prejudiced by that. and can have no ground 
for complaint." Contra: 1853. Dickerson 11. 

Talbot. 14 B. Monr. Ky. 49. 53 (title-deeds of 
third person). 

6 For these considerations. see ani~. § 21. 
• This doctrine is examinl'd in detail post. 

§ 2210. . 
Is a witness entitled to ha~e counsel pram! 

toadvise? 1917. Re Emigh. D. C. N, D. N. Y .• 
243 Fed. 988 (bankruptcy proceedings; lit 
eertain pri\'ate hearings. the witness is not 
entitled to counsel). 
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§ 2197. Kinds of Privilege, The kinds of exemption which 
are accorded to a person in respect of his testimonial duty may be grouped 
under two heads, according as they exempt him either merely from the task 
of travelling to and attending the court where his testimony is desired, or, 
having attended, from disclosing a certain part of his knowledge. An ex
emption of the first sort which may be termed 'oiaiorz'al pn''/rl'[ege may 
and sometimes does result in an exemption also of the second sort, i, e, from 
giving any testimony whatever; but this is rather an accidental and not an 
intended effect as appears when a witness is exempted from attendance at 
the court-room, but is nevertheless stiUliable to testify before a commissioner 
sent to take his deposition at his residence, An exemption of the second sort, 
which may be termed testimonial privilege, or Privilege proper, never includes 
or effects an exemption of the first sort, 

The V iatorial Privilege consists in exempting the witness from attendance 
until three conditions are fulfilled: first, he is to have notice that his testi
mony is required, and be 8/t7nnwned to attend; secondly, he is, in some 
cases, to receive in advance an indemnity Jor his expenses,' and, thirdly, he is 
to be excused where his health or other sufficient circumstance constitutes 
an inability to attend, 

The Testinwnial Privilege8 fall naturally under t\\'o heads, according as 
the disclosure which they affect is a topic or class of facts in his knowledge, 
or is a communication from or to another person, irrespective of its subject. 
The concededly prioileged topics are some half-dozen in number, although 
others have been from time to time sought to be added to the list, The 
prioileged comlnllTlicatiOTUJ, as universally conceded, are those made by persons 
holding a certain confidential relation, in particular, that of husband and 
wife, attorney and client, fellow-jurors, and government and informer; to 
these are added, in some jurisdictions, the relations of priest and penitent, 
and physician and patient; and occasionally sundry other additions have been 
attempted, 

• 



§§ 2199-2207J BOOK I, PART III, TITLE II § 2199 

TITLE II (continued): PRIVILEGE 

SUB-TITLE II: VIATORIAL PRIVILEGE 

CHAPTER x,xxv. 
§ 2199. (1) Notice and Summons; Sub

pama. 
§ 2200. Same: Subprena duces tecum 

Cor Documents. 
§ 2201. (2) Indelllnity Cor Expenses; 

(a) Tender in Advance. 
§ 2202. Same: (b) Amount of Charges. 
§ 2203. Same: E.,,<pert's Fees. 

§ 2204. (3) Inability to Attend; in 
General. 

§ 2205. Same: (a) Illne&', and the like; 
Mercbants' Books. 

§ 2206. Same: (b) Sex, Occupation; 
Officers and Official Records. 

§ 2207. Same: (e) Distance from Place 
of Trial. 

§ 2199. 0) Notice and Summons; Subpama. Ca) Common fairness pre
scribes that, before the witness be enforced to perform his testimonial duty, 
adequate and express notice be given him that the testimony is likely to be 
needed, and aformal 8UmmOllS he issued by the Court to him to attend for the 
purpose. This process secures the effect, not only of notifying him .when and 
where and in what sort of cause his testimony is wanted, but also of assuring 
him that the authority of State has sanctioned the demand, of furnishing him 
a voucher for proving his claim to indemnity (where it is not demandable in 
lldvance), as well as of satisfying the Court, in case the witness is not present 
when called to the stand, that due diligence has been used by the party to 
procure him and (in a contempt proceeding) that a default appears 'prima 
facie' on his part. 

(b) The form of document traditionally used for this purpose is the writ of 
SUbPf£1UL,l which commands the witness to appear at a certain court on a 

• 

. § -2199. 1 So called froDl the closing words 
of the writ, ;>"hich commanded the party to 
attend in person, on a penalty for disobcdiencc ; 
for the history of the BUbptena sec thc citations 
ante, § 2190, note 28. 

The original Latin form of the "Tit of sub
prena was 118 follows (Holdsworth, Hist. or 
English Law, I, 3d ed., 1922, p. 661): "Ed
wardus etc. diJecto sibi Ricardo Spynk dcs 
NoI'WYco, salutem. QUibusdam certis de cau
sis, tibi praecipimus firIniter injungcntcs, 
quod sis coram consilio nostro apud \Y~st
monaatcrium, die Mercurii proximo post 
quindenam nativitatis Sancti Johannis Rap
tistae proximo futurum: ad respondendum 
super hiis quae tibi objicientur ex parte nostril, 
ot ad facicndum ct recipiendum quod curia 
nostra considcraverit in hae parte. EI hoc 
.ub poena ce"tum librarum nullatenu& omittas. 

Teste mcipso apud ,,'cstmonaaterium, tercio 
die JuJii, anno regni nostri triccsirno scptimo." 

The 8ubject oj te8timonll must be ill some way 
indicated: 1909, In re Shaw, C. C. S. D. N. Y., 
172 Fed. 520 (a subpa>na must notify the 
witness of the matter on which he is called to 
testify, by stating either the name of the 
parties or the subject of the investigation; 
a dauae requiring him to teIl "what you may 
know generaIly" is invalid). Compare the 
same principle for thc subprena 'duces tccum' 
(post, § 2200). 

That Iljudicial order, apart from a subpcena, 
is II. proper mode of compelling attendance, is 
sometimes but erroneously denied: 1906, Re 
Depue, 185 N. Y. 50, 77 N. E. 798. 

Whether a particular officer has pou'cr to com
pel testimony is often a question (ante, § 2195). 

The witness Dlay before trial be detained 
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certain day to testify what he knows in a cause between certain parties and 
to attend the court for that purpose until discharged. Common modern 
forms are as follows: 

1. "The People of the State of New York, to ............ and ............. We com-
mand you, that, all and singular business and excuses being laid aside, you and each of 
you be lind appear in your proper persons, before one of our justices of our Supreme Court 
of judicaturl', ur olle of our circuit judges, at a circuit court to be hl'lcl at the court-house 
in the \'illage of 13allston Spa, in and for the county oC Saratoga, 011 the last Tuesday of 
~oveO\ber ncxt, hy tell or the clock in the forenoon of the same day, to testify all and 
singular thos/~ thillg~ which :-'ou or either of you know, in a certaill cause now depending 
in our said Supreme Court, between John Doc, plaintiff, and Hiehard Roe, defendant, of 
a plea of trespa~s on the case, and 011 that day to be tried by a jury of the country, on the 
part of the plaintiff. And this you, or any of you, shall by no means omit, under the penalty 
upon each of you of fifty dollar~. Witness, John Sa\'age, Chief .Justice, at the capital in 
the city of Albany, the thirtieth day of October, in the year of our Lord one thousand eight 
hundred and thirty. 

PAIGE, CierI.· ... 
"\,. I F' \\' I L'" Itt' " 'y. •• • • ... !Hr •• ".' iI. 

(Phillips un g\'idence, Cowen and Hill's Notes, 4th Am. ed. 1859, c. IX, p. 806.) 

"In the High Court of Justice, 
-- Division. 

Between . , . , .. , ............. , Plaintiff 
and 

.................... , Delendant. 
2. "GEORGE TilE FIVrH, by the grace of God of the United 
Kingdom of Great Britain and Ireland, and of the British 
Dominions beyond the Seas, King, Defender of the Faith, 
to .. , , .. ' .. , , , , .. ' , . , . gl'l>eting : We command you to 
attend hefore .. , .. ' .. at ....... , on ........ day the ....... . 
day of .. .. .... \9 .. , at the hour of ........ in the ............ .. 
noon, and so from day to day until the abo\'e cause is tried, 
to gin· evidence on behalf of the plaintiff (or defendant) . 

.. Witness, .. ," ... , ........... Lord High Chancellor of 
(;reat Britain, the ........ , . day of .......... in the year 
of Our Lord One thousand nine hundred and ................. " 

(White, Stringer, & King's Annual Practice, 1921, \'01. II, p. 1625). 

:I. "STATE 010' ILLI~OIS, 
, ' , . , . , , , . , , , .. , , , . County. 59. The Pcople of the State of Illinois to ........... . 
Citvor. '" .............. . • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

, , , , . , , , .... You are Hereby Commanded To appear before me, at my office, in the 
Ci tv of ... , ... ,". in said County, on the .......... da\' of ........ 19 .. , at ........ , .. . - -
o·dof'k,. ,:\1., thcn and there to testify the tnlth in a matter in suit wherein ......... , .. 
plaintiff, and, , , .. , .. , , ' , , . , ...... , .... defendant, and this you are not to omit, under 
tlte penalty of the law. 

"Gi"-en under my hand and seal, this .... , ..... day of .............. A. D. 19 .. 
l' ........................................ Seal. 

(or uppearunce Oil the trial; and thc ]lower 
Iv cvmmit (or thi" purpOSl', in defuult of huH, 
i~ illtH'f"llt ill :t rOllrt, irrespective of statutory 

Police Magistrate." 

grant: 1910, Crosby~. Potts, 8 Gil. App. 463, 
G9 S. E. 582 (liberal opinion, by Powell, J.). 
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Statutes usually provide for the form, as well as for issuance, serv~ce, and 
the other details now to be mentioned.2 

Where the witness is desired to bring documents, a specific clause to that 
effect is additionally required to be inserted (po.yt, § 2200). 

(0) The 1wtice conveyed in the subprena is secured by reading or showing 
it to him and furnishing him with a copy,3 the original being taken back by 
the process-server for filing in court v,,'ith his indorsement or affidavit of 
service. The service is sometimes made by leaving the copy at the witness' 
place of abodc or of business, although a personal service into the witness' 
hands may in strictness be required. The serviee should be made a reasor,
able time before the day specified for attendan~e; and the witness is ordinarily 
not deemed to be in default ualess the service conforms to these require
ments. The sufficient question in all cases should be, Has the person in all 
probability had actual knowledge, a reasonable time beforehand, that his 

2 The following statutes covcr the subiect 12186 (criminal casl';;); § 70 (legislature); 
in general: Nebr. Rev. St. 1U22, §§ S857-8873; Nev. 

C.4.NADA:Dom.R.S.1006, c.146;Crim.C. §§ Rev. L. 1912, §§ 5431-5441 (civil cases); 
H71-677, 971-976: Alta. Rules of Court lU14, §§ 7348-7356 (criminal cuses); ,V. H. Pub, 
Xos. 378-389; B. C. Rules of Court 1912, St. 1891, c. 2:rt, §§ 1-9; N. J. Compo St. 1910, 
Xos. 508-516; .Mall. Hev. St. 191:3. c. 46, Hules Evidcnce, § § 12-14; N. Y. C. P. A. 1920. 
·170-475; New!. Consol. St. I!JItl, C. 83, Ord. §§ 403-414; J. C. A. §§ 19Q-201; N. C. Con. 
:l3, Rules 213-33; N. 8(;. Hn!c8 of Court 1919, St. 1010, §§ 1456, 1496, 1497, 1535 (Nos. 
Ord. 35, Rules 25-:3a; Ollt. Rules of Court 26, 27, 28, forms of subpccna in justice court); 
\!Jla, Nos. 228,272, 27:l; He\·. St. 1914, C. 63, §§ 1803-1807 (in gcneral); N. D. Comp., L. 
§§ 114-111 (di\'ision courts); Yuk. Consul. 1913, §§ 11023-11031; St. 1919, Fcb. 14, 
Ord. 1914, C. 48. Rules 298, 299. C. 209 (service of subpccnll by telegraph, ctc., 

UNITED STATE8; Fed. Equity Rulc..~ (1912), amending Compo L. §§ 7875, 7877): Oh. 
NOB. 12-15; Ala. Code 1907, §§ 4020-402!} Gen. Codc Ann. 1921, §§ 11501-11516. 13664: 
(civil cases; suhpct'na); §§ 4060--1062 (sub- Oklo Compo St, 1921, §§ 5!l0-604, 972-978: 
pccna d. t.); §§ 7877-7885 (criminal cases): Or. J,aws Hl20, §§ 812, ~24 (civil cases); 
A1a8ka: Comp. L. l!J13, §§ 1456-1468 (chil §§ 1683-1695 (crinlinal rases): Pa. St. 1831, 
ce~eB): § 2360 (criminal ca8es): Ariz. Re\,. Feb. 26, Dig. 1920, § § 10302-10305: P. I. 
St. 1913; Civ. C. §§ 1682-1687; P. C. §§ 1230- C. C, P. IBOl, §§ 402-411; P. R. Rev. St. &: 
1238; Ark. Dig. §§ 4150-4168; Cal. P. C. C. 1911, §§ 1478-14!l0 (civil cuscs); §§ 6453-
1872, §§ 1326-1:m: C. C. P. 1872, §§ 10S5- 6459 (dminol cases): R. I. Gen. L. 1909, 
1994; Colo. COlllp. L. 1921, C. C. P. § -178, C. 202, §§ 7-1:3; S. C. C. C. P.1922, §§ 6713-681 : 
Gen, St. § 6.569; Conn. Gen. St. lOIS, S. D. Rev. C. 1919, §§ 2734-2744 (civil cases); 
§§ 5703-5704; Fla. Rev. G. S. 1919, §§ 2707,- §§ 4992-5005 (criminal cases): Term. Shnn-
2709,6013-6021; Haw. Rev. L. 1915, §§ 2552- 1l0ll'S Code Hi16, §§ 5602-5615, 7358-7366: 
2562; Ida. Compo St. 1019, §§ 7981-7990 (civil Tex. Rev. Ci\,. St. lOll, §§ 3640-3646; Re,'. 
cascs); §§ 9132-9136 (criminal cuses); Ind. C. Cr. P. 1911, §§ 525-550; Ulah: Compo L. 
Burns' Ann. St,. 1914, §§ 507-510; Ia. 1917, §§ 7127-7139 (chil cases); §§ 9284-
Compo C{)de Hll!l, §§ 7365-7:3i'6 (civil cases): 9280 (criminal cnses); Va. Code 1919, §§ 6217-
§§ 9456-9460 (criminul cascs): Kan. Gen. St. 6221; Wash. It. &: B. Code 1909, §§ 1215-1224 
1915, §§ 7224-7234 (ciVil cnset): §§ 8080- (civil cases): §§ 1898-1901 (justice courts); 
8082 (criminal cuscs); Ky. C. C. P. 1805, W. l'a. Code 1914, C. 130, §§ 25-28. 
§§ 528-539: C. Cr. P. 1895, §§ 150-152: C. 162, § 1: Wllo. Compo St. 1920, §§ 5812-
La. C. Pl'. 1870, H 134-145, 473-47.1; 5822. 
Me. Rev. St. 1916, C. 87, § 110, C. 134, § 10: 3 It has long been Bcttled that an abstract of 
Md. Ann. Code 1914, Art. 35, §§ 8-15, Art. the writ, or "Bubpcrna-lickel" suffices; 1639, 
75, §§ 159, 160; MCUl8. Gen. L. 1920, C. 233, Goodwin V. West, Cro. Cnr. 522, 540. 
n 1-13; Mich. Compo L. 1915, §§ 12562-12567; The service cannot be made on the v.itncss 
Minn. Gen. St. 1913, §§ 8370-8374 (chil byalloT1!C'IJ: 1906, Re Depuc, 185 N. Y. 60, 77 
cases); .Miss. Code 1906, §§ 3948-3956; N. E. 798. 
Hem. §§ 2955-2963; Mo. Rev. St. 1919, l\Iodern methods may well be applicable 
§§ 4177-4182, .5420-5431: Morll. Rev. C. here; Ark. St. 1907, No. 260, Dig. 1919, 
1921, §§ 10618-10630 (civil cases); §§ 12179- H158 (serviccof subprena by telephone, valid). 
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testimony would be lawfully required at the time and place specified? 4 Upon 
principle, therefore. where a person already in court is desired as a witness. 
and is then and there calJed by order of the Court, no subprena or other 
formal sumlllons is needed, for it would be the merest technical formality.s 
If the desired witness is confined in jail, a subprena would be of no avail, 
since he could not obey it and his custodian would still lack authority to 
bring him; accordingly, a writ to the custodian is necessary, ordering the 
prisoner to be brought to give testimony; this writ of I habeas corpus ad 
testificandum,' grantable in discretion at common law, is now usually au
thorized by statute as a matter of course.6 

• This question depends rather upon gcn- Man. 1915, R. v. Kuzin, 21 D. I,. R. 378, 
eral principles as to the service of process, Man. (murder; the judge held to be in error. 
and not upon any peculiarity of the law of under Can. Cr. Code, § 977. in refusing an 
Evidence; moreover, it usually ariscs in con- order to call as a witness n person convicted 
tempt proceeding where the trial ('ourt.'s of murder and confined under sentence of 
determination depends so much on the far-fa death; the ahove statute overriding id. § 1064 
of each case that it hardly creates a precedent; as to mode of confinement of person 8cn-
and the rulingM are thorefore not here collected; tenced); N. Br. Consol. St. 1903. c.127. § 22; 
consult the follo,,;ng: Eng. 1736, Wakefield's Ont. Rules of Court 1913, No. 230. 
Case, Lee t. Hardw. 313; U. S. 18.14, Wilkie UNITEn STATES: Fed. 1908, In rc Thaw. 
v. Chad";ck, 13 Wend. N. Y. 49; 1922, O'Mara v. Lamb, 3d C. C. A., 166 Fed. 71 
Sellers tl. State, Miss. , 90 So. 716 (there (writ held not to be of right, but of discretion: 
must be process of summons before a 'witness here refuaed for bringing to a bankruptcy 
can be guilty of contempt; authorities col- proceeding a witness confined in a State 
lected; interesti;:!g opinions, with Ethridge. a~ylum for criminal insane. the witness being 
J .• diss.); HI06, Ex parte Terrell, Tex. presumably incompetent}; Ala. Code 1907. 
Cr. ,95 S. W. 536 (readin~ over thn tele- § 6560; Alaska: Compo L. 1913, § 1468; 
phone docs not suffice); 1838, Mattocks I). Ariz. Rev. St. 1913; P. C. § 1236; Ark. Dig. 
Wheaton, 10 Vt. 493; 1899, Chambers V. 1919, § 4169; Cal. C. C. P. 1872, §§ 1995-
Oehler, 107 Ia. 155, 77 N. W. 853; 1902, Ro 19\)7: P. C. 1872, § 13:33; Ga. Rev. C. 1910, 
Haines, 67 N. J. L. 442, 51 Atl. 929; Green- §§ 5844-5848, 5849-5855; P. C. § 1306; 
leaf. Evidence. §§ 309, 314, 315; Tidd, Ida. Compo St. 1919, §§ 7991, 9139; Ill. 
Practice, II, 806; Chitty, Practice, III, 1:>29; 1915, People 1>. Kersten, 269 Ill. 597, 109 
Rapalje, Witnesses, § 302; and a note in 22 N. E. 1012 (statute applied) ; Ind. Burns' Ann. 
Hanard Law Review 376. St. 1914, §§ 2131-213:3; la. Compo Code 

I Eng. 1830, R. V. Sadler, 4 C. &: P. 218 1919, § 7377; Kan. G. S. 1915, § 7235 (civil 
(for criminal cases): U. S. 1886, U. S. v. cases) ; §§ 8135, 8136 (criminal cases); 
Sanborn, 28 Fed. 299 (collecting the cases as KII. C. C. P. 1895, § 540; Me. Rev. St. 1916, 
to the right to fees); 1889, Eastman I). Sherry. c. 104, § 37; Mass. Gen. L. 1920, C. 248, § 25; 
37 Fed. 844 (right to fees): 1859, Goodpaster Mo. Rev. St. 1919, § 5432; Mont. Rev. C. 
o. Voris, 8 Ia. 334 ("The object of the Hum- 1921, §§ 10628, 12186; Nebr. Rev. St. 1922, 
mone is only to give notice and to rail the § 8867; Nev. Rev. L. 1912, §§ 5442, 7363; 
witness in, and if he is already in court, he N. Y. C. P. A. 1920, §§ 297,415-420; C. Cr. P. 
requires no furt.her notice "); 18.16, Leckie V. lHa1, § 10 c, as added by St. 1920, C. 920; 
Scott, 10 La. 412,117 (CO Any person within the N. D. Compo L. 1913:§ 11399; Oh. Gen. Code 
verge of thecollrtdurin~the trial may be called Ann. 1921, §§ 11517, 13665; Oklo Compo St. 
upon to disclose the truth "); 1831, Fallner o. 1921, § 601; Or. Laws 1920, § 824; P. I. 
Storer, 11 Pick. Mass. 241 (taxation of costs). C. C. P. 1901, § 411; P. R. Rev. St. &: C. 

A general provision to this effect is some- 1911, §§ 1488, 6459; S. C. C. C. P. 1922, 
times made by statute: Can.: New/. Consol. § 682; S. D. Re\'. C. 1919, §§ 274'), 2746 
St. 1922, C. 91, § 6; U. S. Ark. Dig. 1919, (rivil cases); § 5016 (criminal cases); Tenn. 
§ 4192; Cal. C. C. P. 1872, § 1990; KII. Shannon's Code 1916, §§ 7574-7576; Utah, 
C. C. P. 1895, § 602; Nev. Rev. L. 1912, § 5435; Compo L. 1917, §§ 7137, 9293; Wash. R. &: 
Or. Laws 1920, § 819; P. I. C. C. P. 1901, B. Code 1909, § 1223; W. Va. Cod~ 1914, 
§ 407; P. R. Rev. St. &: C. 1911, § 1483; e. 111, § 14; WIIO. Compo St. 1920, § 5823. 
Wash. R. &; B. Code 1909, § 1219. The following ruling is unsound: 1921, 

D Stnrkic, Evidence, I, 81; Greenleaf, Evi- Stato V. Brown, Ala. App. ,89 So. 862 
dence, § 312. (B. was under life-sentence and had 1\ suit 

CANADA: Dom. R. S. 1906, C. 146, Crim. against M. for damages: a writ of 'habeas 
C. § 977; AUa. Rules of Court 1914, No. 389; corpus ad testificandum' directing production 
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(d) The official source of the subpcrna is the Court itself; the power to 
compel an answer being a part of the judicial power. But modern demands 
for convenience and informality have resulted in the issuance of the subpcrna, 
by practice in many States, from the clerk of court alone, or e\'cn by the 
party himself; so that the name of the Court thereon is Ii mere form in such 
cases. Ultimately, this goes back to the modern custom of granting the 
subprena without any conditions imposed and without any showing of neces
sity; so that the Court's discretion is not im'oked and thus the judge's 
intervention would be needless. However in some States and courts, and 
in. some classes of cases, the judge must still perform the judicial act of issu
ing the subprena only upon application and a showing of cause b~' the party; 
but this featurc has left its mark, for the most part, only in statutory rules 
den~'ing reimbursement of costs for witness-fccs where such sanction has not 
bcen obtained. 

This whole modern de\'clopmcnt, i. e. thc reduction to automatism of the 
issuance of the subprl'Ila, is itself a natural result of the partisan principle of 
the Anglo-American law, which, in contrast to the Continental system, 
relegates to the parties themselves the search for evidence and the selection 
and production of witnesses (post, § 2·183). This fundamental principle, de
priving the judge of responsibility and initiative, has its advantages and 
its disadvantages, and leaves its marks deeply in many other peculiarities 
of our law of Evidence. 

§ 2200. Same: Subpmna duces tecum for Documents. (1) A doubt was 
once raised as to the existence at common law of adequate l;l'oces,Y, compre
hensh'e and unlimited, which should serve to enforce the testimonial duty 
as effectively for documents as for oral testimony. This doubt was repu
diated as soon as raised, by an opinion which has ever since been accepted 
as final: 

1808, Amey v. Long, 9 East 473, 479 Mr. Gibbs, Attorney-General, and Mr. Garrow, 
arguing against the issuing of such process: "Thc writ of subp<rna 'duces tecum' only lay 
to public officers for the production of the public documents in their custody, in which all 
persons had or might have an interest, and could not properly be extended to privatc 
persons," ELLENnOROLGII, L. C. J., repUdiating this argument: "The right to resort to 
means competent to compel the production of written, as well as ora~, tcstimony 
essential to the ver\" existence and constitution of a Court of common law, which recei'\'cs • 
and acts upon both descriptions of cvidence, and could not JlOssibly proceed with duc 
cffect without them. And it is not possible to conceivc that such Courts should havc 
immemorially continued to act upon both, without great and notorious impediments hav
ing occurled, if they had bp.c1l furnished with no better means of obtaining written e'\'i
dence than what the immediate custody and possession of the party who was interested 
in the production of it, or the '\'oluntary favor of those in whose custody the required in
struments might happen to be, afforded." Messrs. Park, Marryat, IUld Pell (arguing for 
the doctripe approved): "This writ is of essential importance to thc due administration 

of B. to testify in the suit was refused on the provided an exclusive method; unsound, be-
ground that the statutes authorizing 1\ dcposi. cauliC tho", statutes merely cured a defcct in 
tion l!) he takrn where the witncss wae in jail anotht'r part of the la~', ante, § 1411). 
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of justice, oftentimes as much so as the common 'l\Tit of subpama to compel the attend
ance of witnesses; for where a matter depends upon written e\idence in the possession 
of another than the party in the cause who is interested in its production, it would be 
nugatory to enforce his personal attendance v.ithout the document by which the truth 
of the fact in issue can alone be proved." LAWRENCE, J., said "this was one of the greatest 
questions he had ever heard agitated in Westminster Hall, one which most deeply 
affected the administration of justice both civil and criminal. He could not reconcile it 
to his mind to suppose that the innocence of a l'-erson accused might depend on the pro
duction of a certain document in the possession of another, who had no interest in with
holding it, and yet that there should be no process in the country which could compel him 
to produce it in evidence." 

1834, BA.YI.EY, B., in Summera Y. Moseley, 2 Cr. & M. 4ii: "The origin of the subprena 
'duces tecum' does not distinctly appear. It has bcen said on the part of the defendant 
that it was not introduced or known in practice till the reign of Charles II, and it may be that 
in its pre~ent form the subprena 'duces tecum' was not known or made use of until that 
period. But no doubt can he entertained that there must have bcen some process similar 
to the subprena 'duces t~um' to compel the production of documents, not only before that 
time, but even before the statute of 5 Elizabeth. Prior to that statute, there must have 
been a power in the Crown (for it would have been utterly impossible to carry on the ad
ministration of justice 'l\ithout such power) to require the attendance in courts of justice 
of persons capable of giving e'vidence, and the production of documents material to the 
cause, though in the possession of a stranger. The process for that purpose might not be 
called a subprena 'duce3 tecum,' but I may call it a subprena to produce. The party called 
upon in pursuance of such a process, not as a witness, but simply to produce, would do so 
or not, and if he did not, I can entertain no doubt that it would have been open to the 
party for wh01l1 he \\'IIS called to make an application to the Court in the ensuing ternl to 
puni.sh him for his contempt in not producing the document in obedience to such subprena." 

So the process for documents will be implied wherever testimonial COln

pulsion in general is predicated by a statute. l 

§ 2200. I ENGLAND: 1!)OS, R. v. Dayc, 2 deliver thc transcript in court to the State's 
K. B. 333 (a scaled packet deposited with counsel for use); Ky. 1915, Equitable Lire 
a banker is a Bubject for subpoma under 1\ Assur. Soc. 1'. Hardin, 166 Ky. 51, 178 S. W. 
statutory term "produce documents"; this 1155 (whetherlan insured's beneficiary was 
was the celebrated Lamoine diamond-formula entitled to participation in profits; the bene-
frnud, lind the packet was said to contain the ficiary being entitled to inspection of the insur-
pretended formulu). er's books, which were kept in another State, 

UNITED STATE>!: Fed. 1879, U. S. v. Tilden, the proper mode of securing inspection was 
10 Ben. 566, 578 (under U. S. Rev. St. § 863, considered): N. I'. 1861, l\Iitchell's Case, 
making a witness, when beyond the district 12 Abb. Pro 249, 262 (production of docu-
of personal attend~nce, compellable to give a ments is obtainable from a party-opponent 
deposition, the witneRs is equally liable to under a st.atute m!lkin~ him compellable like 
produce documents on Hubprena d. t. for the any other witnc!!S; good opinion by Daly, J.) ; 
deposition: good opinion by Choate, J.); P. I. 1918, J,iebcnow V. Philippine Veg. Oil Co., 
1904, Dancel V. Goodyear S. 1\1. Co., 128 Fed. 30 P. I. 50, 68 (careful and sensible exposition 
753, C. C. (U. S. 1'. Tilden followed); 1904, by Street, J.; motion to order production 
Crocker-Wheeler CO. V. Bullock, 134 Fed. upon conditions may be used instead of BUb-
241, C. C. (following the rule of U. S. V. Tilden, p<rna d. t.). 
on nuthority); 1916. Ro Su!:Jpernas Duces A statute may therefore create new /ormlJ 
Tecum, D. C. E. D. Tenn., 248 Fed. 137 (no oj prOCUIJ: 1906. Washington Nat'J Bank D. 

order is necessary for the issuance of a sub- Daily, 166 Ind. 631, 77 N. E. 53 (a statuto 
perna 'duces tecum'); Ala. 1920, Vaughn II. empowering an assessor to obtain a writ of 
State, Ala. App. -, 84 Sc. 879 (official inspection of documents in possession of any 
Htenographer's trnllScript of former testimony, person containing evidence of the unlawful 
paid for by defendant and retained by him; omission of a third pe:rson from the taxable-
Htenographer's notes not being available, the property list is constitutionl\l, the proccs" 
d~£endant'8 collneel wna held compellable to being analogous to II 8ubpo!l1a 'duces tecum '). 
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(2) Theform of the subpama, when the production of documents is desired, 
is varied by the insertion of a special clause adapted to the purpose, and re
quiring the witness to bring with him 'duces tecum' the desired docu
ment.2 The ordinary clause' ad testificandum' is, however, at the same time 
commonly preserved; and the question is thus raised whether the summoning 
party can require the production of a document u·ithollt also putting the producer 
on the stand to speak as to his general knowledge of the case. It would seem 
that the two forms of testimony are separable, and that the summoning 
party may therefore elect to have the one without the other; and this is the 
generally accepted upinion,3 a result harmonizing with the solution of the 
analogous question (ante, § 1894) whether the calling of the witness merely to 
produce a document makes him the party's own so as to subject him to cross
examination by the opponent. 

(3) The time and mode of scrrice would ordinarily be regulated by the 
general principle applicable to an ordinary subpcena (ante, § 2199).4 In 
particular, no subprena would be required for documents already in court in 
the witness' controJ.5 Statutes sometimes regulate the subject in full detai1.6 

(4) A peculiarity of the subprena 'duces tecum' is that, in the nature of 
things it must specify, with as much precision as is fair and feasible, the 

But the \irtually contrary holding on an 
analogous proceeding in the form of disCQ~eru 
from a third per8on. ante. § 1859f. 

2 The command then is to appear .. to 
testify all and singular those things which you 
or either of :.rou know in a certain cause." and 
also .. that you do diligently and carefully 
search for. examine. and inquire after and bring 
with you and produce" a specified document. 
.. together with all copies. drafts. and vouch"rs 
relating to the said documents and letters. 
and all other dorUllll'nts and paper writings 
whatsoever that can or may afford any in
formation or e"idence in this cause; then and 
there to testify and show all and sinmIlar 
those things which you or either of you know. 
or the said documents. lettrrs. or instruml'nts 
in writing do import. of and concerning the 
said cause now depending" (Chitty's Practice 
of the Law. III. 829). 

For the question whether a subpama 
. duces tecum' is a proper form (,~ process for 
obtaining documents froIII a 1>arty-opponent, slle 
post. § 2219. 

: EfI{}. 1830, D:l\"i~ 1'. Dale, 4 C. & P. 335; 
1834, Summers ~. Mo~eley, 2 Cr. & M. 477 
(the witness had refused to produce unless he 
was also sworn for the party calling him; 
Bayley B.: "We arc cl~arly of opinion that 
be has no right to require that a party bringing 
him into court for the mere purpose of pro
ducing a document should have him sworn in 
such a way as to make him a witness"); U. S. 
1850, Martin 1'. Williams. 1R Ala. 190, 19a; 
1858. Hall 1>. Young, 37 N. H. 134. 142, sembte; 
11<45. Aiken II. Martin, 11 Paige N. Y. 499.502; 

1918, Liebenow r. Phil. Veg. Oil Co., 39 P. I. 
60 (cited supra, note 1); 1841, Sherman 1'. 
Barrett, McMullen, S. C.. 147, 163; 1920, 
Duncan 1>. Carson. 127 Va. 306, 103 S. E. 665. 
!O5 S. E. 62 (on subpcena 'duces tec<lm' to a 
party, the opponent may examine the books 
without making the producillj!; party a witness, 
even though the same subpcena contain bolh 
the testifying and tl:e producing elauses; 
provided however the books produced are 
admitted or otherwise evidenced to be the 
books called for; the proviso seems needless, 
for the production would of COUl"'..c ordinarily 
be an admission of inentity). Contra: 1872, 
Murray 1>. Elston, 23 N. J. Eq. 212. 214, 8eiilb~ 
(holding that suhpcena d. t. without p. dause 
• ad testificandum' is void). 

But whdre the demand for thp witness' oral 
testimony is IIIade, not by the opponent, but 
by the lI'iilless himself. in order to prove his 
nOli-liability to produce the document, it is of 
course a proper one; 1858, Hall u. Young, 
supra, semble (for a peremptory'order, subject
ing to contempt proceedings, possession must 
be clearly shown, and for this purpose the wit
ness should be sworn); 1845, Aiken 1>, MartiIl, 
IlUpra (claim of pri"ilege). 

'18.35, Chitty, Practice of the Law, III. 
829 ff. 

$ 1908, Kincaide t'. Cavanaugh, 198 Mass. 
34, 84 N. E. 307; 1898, Hunton t·. Hertz 6; H. 
Co.. 118 Mich. 475, 76 N. W. 1041; 1863, 
Boynton II. Boynton. 16 Abb. Pro N . Y. 87. 

, The citations posl, § 2219, will sen'e here 
also. 
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particular docwnents de.tired,· because the witness ought not to be requireci 
to bring what is not needed, and he cannot know what is needed unless he is 
informed beforehand.7 

(5) It often happens, however, that the party desiring the evidence does 
not precisely know what documents exist in the hands of the witness or what 
existing documents contain relevant material; or that a document, if of a 
certain tenor, would be privileged from disclosure, on one or another ground 
(post, §§ 2210-2223). In such a situation, it is obviously not for the witness 
to withhold the docllment.'! 'Upon his mere assertion that the~' are not relevant 
or that they are privileged. The question of relcvancy is never one for the 
witness to concern himself with (post, § 2210); nor is the applicability of a 
privilege to be left to his decision. It is his duty to bring what the Court 
requires; and the Court can then to its own satisfaction determine by inspec-

. 

7 ENGLAND: 1866, Lee 1>. Angus, L. R. 2 BoJidated Rendering Co. v. V~rmont, 207 U. S. 
Eq. 59 (a subpcena d. t., in a suit concerning a 541, 28 Sup. 178 (notice held not too broad) ; 
mortgage, to produce accounts relating to rcnts Minn. 1901, Carson v. Hawley, 82 Minn. 204, 
etc., "and alI other books, accounts, letters, 8·1 N. W. 746 (demand for alI books and papers 
papers, and documents in your possession or of a business during three months, held in-
power, in any wise relating to the affairs and sufficient); 10[0. 1880, Ex parte Brown, 72 Mo. 
concerns of the said plaintiffs, or either of 83, 93 (there must be a "reasonably accurate 
them, or the said H. L., and all books, ae- description of the paper wanted," and a show-
counts, letters, papers, and documents received ing that it is material in a pending C".'J·"· 
by yoU from H. E. S. as solicitor of M. C.," here, a calI for alI telegrams between , 
held too broad; Page-Wood, V. C.: 00 He must dozen persons within fifteen months r- ... 
speak the truth within his knowledge; but he held too broad); 1910, Ex parte G 
is not bound to make this burdensome search Mo. , 1az S. W. 364 (grand jury inqull> 
for evidence at his own expense"). violations of the liquor law; subprena Q. ,. 

UNITED STATES: Fed. 1876, U. S. Il. Bah- to the telegraph operator at Baird ordering 
rock, 3 Dill. 566, 570 (00 The papers nrc required production of nil messages filed with him benr-
to be stated or specified only with that degreo illg orders for delivery of intoxicating liquors 
of certainty which is practicable considering to Baird, held too broad; this paralyzing of 
all the circumstances of the case, so that the the grand jury's function is defended by much 
witness may be able to know what is misplaced sentimental rhetoric); N. Y. 1914, 
wanted of him and to have the papers on tho III re Mohawk Overall CQ" 210 N. Y.474, 104 
trial so that they can be used if the Court shall N. E. 924, 156 App. Div. 879 (burdensome 
then determine that they are competent and scopeofasubprena d. t., considered); Pa.1908. 
relevant evidence"; the person summoned is American Car &: Foundry CO. II. Alexandria 
bound to make reasonable search for the Water Co .• 221 Pa. 529, 70 At!. 867 (" An order 
documents); 1882, U. S. v. Hunter, 15 Fed. to produce all papers concerning the matter 
712 (rules preseribed as to the particularity of in dispute is not suffidently specific" ; approving 
the notice); 1904, Danccl Il. Goodyear S. M. the text above); VI. 1907, Re Consolidated 
Co., 128 Fed. 753,762, C. C. (an application Rendering Co., liO Vt. 55,66 At!. 790 (an order 
for" all books of account, minutes," etc., etc., under St. 1906, No. 75, p. 79, directing a 
of the G. S. M. Co., and a long Iillt of other corporation to produce before the grand jury 
docl~ments named generally, held too broad certain described c1as.~es of documents, held 
on the facts); 1906, Hale v. Henkel, 201 U. S. proper and not a \iolation of the constitutional 
43,26 Sup. 370 (a call for all the correspondence, provision agllinst unreasonable searches~. 
etc., between the defendant's corporation and Furthermore, on an application for a sub-
six others, all correspondence since its date of prena d. t., production being contested on 
organiution between itself and thirtcen the ground of irrelevancy, the movant must 
others, etc., held to be unreasonably broad; show facl/J sujJicient .10 enable the Ccurl 10 de-
McKenna, J., diBS.); 1906, McAlister Il. teJ'mine whether the desired documents are 
Henkel, ib. 90, 26 Sup. 385 (here the BUb- material and relevant to the issues: 1907, U. S. 
pama was held specific enough); 1906, U. S. Il. Terminal R. Ass'n, C. C. E. D. Mo., 154 
I'. American Tobacco Co., 146 Fed. 557, C. C. Fed. 268 (colIecting the cases). 
(a subprena calling for the minute-books of a Compare the general doctrines of prilJilege 
rorporation for a period of three years and the for documents (posl, U 2211, 2219), and dia-
"opy-Ietter-books for a period of three and:. CO'IJef"/j agaiml a uritneaa before trial (ante, 
half months. held not too broad); 1908, Con- II 1857, 1859). 
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tion whether the documents produced are irrelevant or privileged.8 This does 
not deprive the witness of any rights of privacy, since the Court's determina
tion is made by its own inspection, without submitting the documents to the 
opponent's view; and, unless such a mode of determination were employed, 
there could be no available means of preventing the constant evasion of duty 
by witnesses: 

1808, ELLENBOROUGH, L. C. J., in Amey Y. Long, 9 East 473, 485: "There are circum
stances in respect of which the production of an instrument required in the terms of a 
subpa'na, would not be enforced by the authority of the Court, which is a proposition 
too clear to be doubtl-d. And to be sure, though it will always be prudent and proper for 
a witness served with such II. subprena to be prepared to produce the specified papers and 
instruments at the trial, if it be at all likely that the judge ",;11 deem such productions fit 
to be there insisted upon; yet it is in eve~' instance a question for the consideration of 
the judge at Nisi Prius whether, upon the principles of reason and equity, such production 
should be required by him, and of the Court afterwards, whether, ha\;ng been there with
held, the party should be punished by attachment." Messrs. Park, MaTT]lat, and Pell 
(arguing for the successful side); "As the obligation of a witness to anSWer by parol does 
not depend upon his own judgment, but on that of the Court, the same rule must prevail 
with respect to his production of documentary evidence. The witness is bound at all 
events to bring with him the papers which he has been subprenaed to produce; and when 
it is in Court, he may then state any legal or reasonable excuse for withholding it, of which 
the Court will judge. In this respect there can be no distinction between parol and "'Titten 
evidence. Proof of either kind, if within the knowledge or possession of the ",;tness, ought I 
to he produced if legal; and of its legality the Court and not the witness must judge." 

In this respect the rule differs from that which has been applied in Chancery 
practice to discovery. of doc1lments by a party-opponent (ante, § 1859d, poat, 
§ 2219); but the latter rule is anomalous and rests on a peculiar tradition. 

* A.ccord: ENGUNIl: 1835, Doe D. Kelly, his counsel's opinion of the materiality of his 
4 Dowl. Pro 273. testimony"); Miss. 1845, Chaplain L'. Brisco!', 

UNITED STATES: Peli. 1807, Aaron Burr's 5 Sm. &: M. 198, 207; Mo. 1921, State ex reI. 
Trial, Robertson's Rep., I, 182 (the facts are Tune V. Falkenhlliner, 288 Mo. 20, 2:n S. W. 
fully stated posl, § 2:l71); 1882, U. S. v. 255 (D. a city employee sued M. and T. for 
Hunter, 15 Fed. 712 (if the witness has a libel in a letter of complaint to the city board; 
doubt as to the releYllncy of the document, the judge issued a subprena to the board for 
he should submit it to the Court); 1890, the letter; the board held bound to produce it, 
Edison El. L, Co. v. U. S. EI. L. Co., 44 Fed. leaving the claim of pri'loilege in defamation 
294, 45 id. 55, C. C. (the Court will not finally to be determined after production); VI. 1907, 
determine the materiality of the documents Re Consolidated Rendering Co.. 80 Vt. 55, 
called for upon the refusal of the v.itness to 66 Ati. 790. 
produce, but will inspect and determine Here compare the general rules that 
for itself}; 1904, Dancel r. Goodyear S. M. irrelcoo7lcy is not a ground for a witness' claim 
Co., 128 Fed. 75a, C. C. (on a deposition of privilege (posI, § 2210); that on hearing 
'de bene' under U. S. Rev. St. § 86a, a sub- before a 11I08ter or examiner the power to 
pcena 'duces tecum' does not issue from the decide may require a resort to the Court 
clerk as a matter of course, hut the applicatioll (ante, § 2195); and that objections must be 
,. is addressed to the discretion of the Court," taken prior to such reference to the Court 
and "before compelling the production. .• (ante, § 18). 
it will sufficiently inquire into the matter to The Court should of course provide that the 
detel'mine if the evidence appears to be irrtleronl part& of a book or document be not 
material"); 1906, Dowagiac Mfg. Co. v. seen by the opponent; 1824, Hawkins c. 
Lochrcn, 143 Fed. 211, C. C. A. (collecting Howard, Ry. &: Mo. 64. 
the cases); 1906, Fairfield v. U. S., 146 Fed. When the document is lawfully producible, 
508, C. C. A. (" The duty of a witness to obey the producer may be required to read it aloud: 
a subpa:na is not conditioned by his own or by 1862, People v. Dyckman, 24 How. Pro 222, 226. 
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(6) The requirement to produce assumes that the document is within the 
control of thE: witness. One who is dumb cannot be in default for not testify
ing orally, and one who has no lawful control over a document cannot properly 
be liable to produce it. Whether the witness has such a control depends upon 
the facts of each case.9 

(7) When the documents desired are those of a corporation, its officer 
who is their custodian is the proper person to serve with process and tn hold 
liable for nOIl-produc:tioll. lO It seems highly dpsirable that Courts should for 
this purpose recognize u iorm of subpcena ordering a court-ojJicial to go awl 

9 E!'WLAND: 1807. Aml.'Y D. I.ong. 1 Camp. w~iting to be annexed to the said deposition 
14,9 East 473, 483 (suhpren!l d. t. directed to and taken out of the Territory"). 
G. and L. or one of them; it was served on L. 10 ENGLAND: 1834. R. D. Woodley, 1 Moo. 
only, but G. owned and had the document: «Rob. 390 (a person holding documents as 
they were partners; Ellenborough, L. C. J.: attorney of the lord of a borough. and also ail 
.. Although a paper should be in thc legal eus- steward of the borough, held bound to produce 
tody of one man, yet if a subprena d, t. is in tha latter character. in 'quo warranto' 
served OIl another who has the meaIlS to pro- against the bailiff of the borough). 
duce it, he is bound to do so"; yet no man UNITED STATES: Fed. 1883. Wertheim D. 

is obliged" to sue and labor in order to ob.. Contino R. &: T. Co., 15 }'ed. 7I6 (a corpora .. 
tain the pOf.Session of any instrument from tion not a party is compellable like other 
another for the purpose of its production per.ons to produce its books; th~ officers of a 
afterwards by himself, in obedience to the corporation are the custodians of its books fOI 
!!ubprena "). this purpose; here the president and secretary 

UNI1'ED STATES: Fed. 1904, Dancel v. were compelled}; 1906. Nelson D. U. S .• 201 
Goodyear S. M. Co .• 128 Fed. '153, 762, C. C. U. S. 92. 26 Sup. 358 (corporate officers having 
(the Court may require preliminary proof of custody of documents of the corporation are 
the witness' possession before issuing proces.~) ; the proper persoilS to produce); l!l06, Hale V. 

1914, Munroe'll. U. S., 1st C. C. A., 216 red. Henkel, 201 U. S. 43, 26 Sup. 370 (the Court 
107 (a U. S. banker in N. Y. was 11. member of a noticed a claim by iii corporation-offi~er that 
partnership; three partners resided in Paris, he could not" collect the documents within the 
France; certain paid checks were in custody time allowed," and held that this merely 
of the Puris partners; the U. S. banker was would entitle him to demand fur.her time); 
subpcenaed to prodUce thoee checks; without . 1906, tT. S. 1'. American Tobacco Co., 146 
notifying his Paris partners of the subprena. Fed. 557, C. C. (11. secretary held not liable to 
or requesting them to forward the documents. produce certain documents in' the exclusive 
Dr making any other effort to obtain them. he eu&tody of thp. president of the corporation) ; 
appeared and testified that he had not the N. Y. 1825, Bank of Utica ~. Hillard, 5 Cow. 
documents; he was fOUold guilty of contempt; 153, 158 (S9.vage. C. J,: "The obligation of 
held error, on appeal; unsound; the Court Colling [a bank-clerk) to produce the [bank .. 
purports to follow Arney ~. Vmg, supra. but books) upon the' duces tecum' depen:is on the 
the radica! and practical distinction is that questioll whether they were in hi~ possession 
where the third person is within the jurisdic- and ur.der his control. He was the mp.re clerk 
tion, it is simple enough to ret.aire the appli- of the plaintiffs. and in that character had no 
cant to serve the subpama on thl' third person Buch property in or possessioll of the books as 
who is actual possessor of the document; other- imp03ed the obligation to bring them "): C. P. A. 
wise when the document is without the juris- 1920, § 414 (d':lScribing the persons proper to 
diction); Cal. C. C. P. § 2064, as amended by produce corporate books), The statutes cited 
St. 1907, C. 395 (quoted post, § 2210) ; Mo, 1913. post, § 2219. sometimes cover this point. 
Shull V. Boyd, 251 Mo. 452. 158 S. W. 313 (the Of course a member of a partnership has a 
Court, not the witness, decides); Vt. 1907, Re control over documents of the firm: 1906. 
Con~ ... lidated Rendering Co., 80 Vt. 55, 66 U. S. v. Collins, 145 Fed. 709. D. C. 
At!. 790 (foreign corporation, already admitted Whether under U. S. Rev. S~. 1878, i 724. 
to do business in the State, and subprenaed Code § 1361 (quoted ante, § 1859. n. 1). 
d. t. before a grand jury; its removal of tbe authorizing an order. on motion. to "parties" 
books out of the State. in anticipation of the to ;>roduce. the officer8 01 a corporation-partll 
inquiry, held no excuse). are subject to such a process is an interesting 

The following statute provides for a special question: 1907. Cassatt ~. Mitchell C. &: C. 
situation: ."". Mer, St. 1907. c. 84, p. 192, § 3 Co., 81 C. C. A. 80, 150 Fed. 32. 38 (order 
(in procc-edings to take testimony for usc in a denied). Compare the reverse question PORt. 
court outside the Territory. "no witness shall § 2219, lIote 9 (whether,. subpcena d. t. is ap .. 
be required ts> deliver up any book. paper. or propriate for a party). 

672 



• 

§§ 2199-2207] SUBPOENA § 2200 

fetck the cCJrporation-doc'llm.ents, and forbidding the cU3todian to hinder, but 
permitting the custodian to attend voluntarily with the books if he so prefers. 
The reason is this: Under the privilege of 'lelf-crimination, the custodian 
(clerk, secretary) ma.y refuse to produce if the bo .• ks tend to criminate him
self as well as the corporation (post, §§ 2259, 2264), which will sometimes be 
the case; yet the corporation itself may not have the privilege (post, § 2259), 
or the prosecution may be willing to give immunity (post, § 2281) to the 
corporation but not to its officer; hence, so long as the subprena has to be 
directed to the custodian when the object is merely to get the corporation
books, that object is likely to be defeated. A form of process should therefore 
be sanctioned which will obtain the corporation-books without involving 
process against the custodian-agent of the corpC'ration. 

(8) Whether the documents may be impounded in the court's custody 
pending trial, 0(' may merely be brought there temporarily for inspection, or 
may otherwise be disposed of, is a matter of some difference of judicial opinion.ll 
The proper disposition, in any event, should !ie in the discretion of the 
Court; it is an error of judicial inefficiency to dfJubt that the judicial power 
exists and can be exercised to direct whatever is reasonable under the par
ticular circumstances. 

(9) From the foregoing questions, arising out of the requirement of notice 
and demand by subprena 'duces tecum,' are to be discriminated the witness' 

11 ENGLAND: 1810. BeckCord 1>. Wildman, application being madc before trial b!' the 
16 Ves. Jr. 438 (L. C. Eldon said that title- corporation COl the :oeturn of the documllnts, 
deeds produced for inspection would not be the order to return was affirmed, on the gIound 
taken into the court's custody in the interim, that "one who procures or compels the pro
"ithout a sh(lwing "thbt there is reason to duction of papers cannot take the custody of 
bclieve that ,;1<l deed will not be produced at those papers from the petsOl.1. producing them" ; 
the hearing"). yet the opinion, assuming that the Attorney-

'JANAD_4.: Dam. R. S. 1906, c. 14.5, E\id. General in this case stood as the opposing 
Act. § 33 ("Whenever any instrument whic". party, says nothing as to the Court's power 
has been forged or fraudulently altered is to direct the impounding of the documents); 
admitted ine\idence, the court or the judge or N. J. 1874, Hilyard I). Harrison. 37 N. J. L. 170 
person who admits the instrument may, at the (tax-warrants; the npponent's inspection at 
request of any person tlgaiust whom it is ad- the court docs not entitle him to take them 
mitted in evidence, direct that the instrument away in his possession); N. Y. 1832, Stow 11. 

shall be impounded and be kept in the~u9tody Betts, 7 Wend. 536 ~books of acctJl:.J.t; the 
of some "mcer of the court or other proper party-owner may withdraw them aCter thfY 
person !or such period and subject to such have been left a reasonabl,~ time in the clerk's 
conditions, 88 to tho court, judge or person custody for taking transcripts): N. C. 182';. 
admitting the instrument seems me~t ") ; Carter 1>. Graves, 1 Dev. L. 74 (deed; the party
B. C. Rev. St. 1911, e. 78, §§ 49, 51 (where a owner held entitled to return after deposit for 
document is received in evidence, the court use in e,idence by the opponent); 1921, 
may direct its impounding); Onto R. S. 1914, Burleson Mica Co. 1>. Southern Exp. Co., 182 
C. 73, § 53 (" Where a document is received in N. C. 669, 109 S. E. 853 (non-delivery by 
evidence, the Ccurt ••• may <tirect that it bailee; on plaintiff's application Cor inspec
be impounded ," etc.). tion of papers. an order requiring defendant to 

UNITED STA.TES: Kan. 1921. StRte 11. Smit!l- file them with the clerk ., within 30 days prior 
meyer, 110 Kan. 172,202 Pac. 638 (documents to the next term of this court," held too in
produced by employees of a corporatiol), under definite as to time and place); R. I. J88O, 
a subptP.na from t.~e Attomey-General, i~- Ely v. Mowry, 12 R. I. 570 (the owner is 
sued under St. 1919, e. 316, § I, authorizing required merely to produce for inspection: 
him to make inquisition, were retained by the an order to impound or to leave on deposit 
AttorneY-General with a \iew to usc as will not be made). 
e\'idcnce on the trial of the corporation on the For the impounding ,:Jf cluJl/eu, po~t, 
charge of violating the anti-monopoly laws: I 2214. 
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exemption from mere attendance with documents (not from discloeure) some
times granted on grounds of convenience (post, § 2205); and also the various 
r.-ivileges against disclosure of documents, in particular, those affecting 
titk-deeda, securities, and the like "post, § 2211), trade-secreta (post, § 2212), 
a civil party-opponcnt's documents (post, § 2219), selj-criminatillg documents 
(post, § 2264), documents communicated between attorney and client (post, 
§ 2307), and ojJicial documents (post, § 2373). 

§ 2201. (2) IndemnitJ for Zlpemell; (a) Tender in Advance. 1. Ever since 
the statute of EIizaheth (and before that time it does not appear what the 
practice was 1), the indemnity to which the witnes!; is entitled has been re-

• 

quired, at least in civil causes, to bt' tendered to him by the party in advance, 
at the time of serving the subprena; 2 in iack of this, the witness is not com
pellable to attend. 

2. In criminal ca.~es, this condition was never imposed upon the prose
culwn. But whether it was equally dispensed with in favor of the accused in 
criminal cases was never settled at common law. So far as early precedent 
was concerned, tht! statute of Elizabeth was passed more than a century 
before the accused obtained the right to compulsory process for his witnesses.3 

Yet before this became his right, and while it was being permitted as a favor, 
the early practice seems to have applied to him the rule for parties to civil 
causes.4 In later times, the tradition became uncertain, and judicial opinion 
left the matter in doubt.5 Finally, by statute in most jurisdictions, the wise 

I a01. 1 Ante, § 2190. nccesstU'Y by defendant); 1853, West r. State, 
I 1562, St. 5 Eliz. c. 9, § 12 (penalty pro" 1 Wis., 209, 233 (defendant need not tend('r; 

vided against any person who "having not a treat,.od as a deduction from the right to com-
lawful and reasonable let or impediment to the pt.lsory process, ante, § 2191). 
contrary," fails to Appear to testify in a cuuse A witness who is too poor to pay his ex-
after process served upon him "and having penses should be exonerated from a charge of 
tendered unto him or them, according to his or contempt: Phillipps, Evidence, I, 13; 1836, 
thl'ir countenance or calling, such reasonable People 11. Dayis, 15 Wenti. 602. semble. 
lIums of money for his or their costs and charges Distinguish the following: 1917, Greene 
as having regard to the distance of the places p. Ballard, 174 Ky. 808, 192 S. W. 841 (the 
is necessary to be allowed in that behalf"). i::onstitutionru right to compulsory process 

No exception W8.'! recognized for a party 10es not entitle an accused to obtain wit-
Iming 'in forma pauperis': 1828, Blackburn P. nesal's at the expense of the Commonwealth; 
HargIcsves, 2 Lew. Cr. C. 259. the opinion attempts to bolster its legal 

In Tennessoo, North Carolina, and Georgia theory by adding that "to hold othel'wise . 
no such requirel'.1entexists for civil cases: infra, would license persons charged with crime, 
note 6. under pretense of poverty. to summons 

I Ante, I 2190. hordes of witneSSCB at the expense or the 
• 1684, Braddon's Trial, 9 How. St. Tr. Commonwealth"; this is a childish IItatc-

1127, 1167 (quoted posl, § 2202). ment and cruelly false; if no better thinking 
I 1814, Phillipps. Evidence, I, 9-13 (rccog- can be done than this on the public policy of 

nizCl; no discrimination as to defendants); the measure. the less said about policy by 
1824, R. P. Cooke, 1 C. &: P. 322 (defendant this Court the better; in the prescnt case 
need not tender); 1850, Pell 11. Daubeny, 5 the petition stated that the accufl('d. charged 
Exch. 955, per Alderson, B. (tender not with murder, and the witnesses. ~ere "poor 

in criminal cases generally); 1806. people without money to defray the expenses 
Smith's and Ogden's Trial, Lloyd's Rep. 34, of attending bis trial," that they lived as far 
58, 89 (the Court of two judges WILlI divided, all 80 miles .. way, and that their presence wall 
and gave no reasons); 1825, Ex parte Chamber- 'indispensably necessary to make his defense," 
lain, 4 COli'. 49 (tender not necessary by 8nei that the trial Court had allowed the dlliru, 
derendant in felonies); 1901, Huckins P. which totalled 1190; the issue hore arob;' on 
State, 61 Nebr, 871, 86 N. W.485 (tender not· mandamus to compel payment by the State 
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step was taken of declaring both parties in criminal causes exempt from a 
tender in advance.6 

• 

auditor; just so long as a State regards the Grorgia: Rev. C. 1910, § 5850 (fees in ciyil 
payment of witness' fees as a partisan duty cases are not demandable before attendance) ; 
instead of the State's, just so long will the idea 1895, Roberts ~. State, 94 Ga. 66, 21 S. E. 132 
of lawsui~ as partisan feuds be strengthenc."<i). (st.~tute for State payment, construed) ; 

• In the following list are collected the stat- Hawaii: Rev. L. 1915, § 2555 (in a court of 
utes concerning tender of expenses generally, record, in a ci':il cause, attendance is not re-
as invvlved in this and the ensuing section: quired unless "travelling (ees" be paid or 

CANADA: Sask. Rey. St. 1920, c. 44, § 43 tendered) ; 
("No person shall be obliged to attend or gi\'e Idaho: Compo St. 1919, §§ 7983, 8043 (feC!! 
evidence" in any proceeding" unless he is Ib,t for travel both ways and one das's attendance 
tendered his legal fees for such nttendunce and must be tendered): § 345a (witnesses before 
necessary travel"). Yukon: Consol. Ord. county commis:;ioners are not entitled to 
1914, e. 30, § 39 (no person is compellable to prepayment of fees); § 8073 (or. behalt oi the 
attend in court, etc., unless on tender of fees State witnesses are compellable" without pay~ 
"for surh attendance and necessary trawJl"). ing or tendering fees in ad\'ance"); 1906, 

UNITED STATES: Federal: Rey. St. 187S, Anderson v. Ferguson-Bach S. Co., 12 Ida. 418, 
§ 87G, Code § 1371 (fees for travel both ways 86 Pac. 41 (right to compensatio ... considered) ; 
and one day's attendance must he tendered to Indiana: Burns' Ann. St. 1914, U 512, 513, 
Il witness summoned for' dedimus' deposition) ; 515 (compellable to attend in the 8ame county 
Code § 6150 (same, for contested patent without tender; out of the county, for 
causes) ; St. 1898, C. 541, § 41, July I, 30 Stat. travel and Olle day's attendan~e must be 
L. 556, Code § 8823 (no person shall be :c- tendered, aud then from day to day, one day'" 
quired to attend as witDl'ss before a refcree in fee in advance); § 2109 (in criminal cases, 
bankruptcy unlcss his fccs, etc., are" first paid no tender neees.'!ary) ; 
or tendered him"); 1903. Re Boeshorc, 125 Iowa: Code 1897, § 466:!, Compo Code § 7369 
Fed. 651 (mere failure to demand a fee not (ft:cs demandable in ad\'ance for travel both 
tendered is not Il wah'er of the necessity of ways and one day's attendance, and, at the 
tender); 1903, Re Kerber, 125 Fed. 653 beginning of each day after the first, that day's 
(similar) ; fees; except for parties); § 1298. Compo Code 
Alabama: Code 1907, § 3678 (on non-payment § 710 (fees demandable in advance by the 
of (cc on demand in any civil cause, witness accused's witnesses, unlcss subpcrna is issued 
need not "appear again M a witness in thn on order of judge); 1900, State V. Keenan, 
same cause until his fcl's are paid ") ; 11 Ia. 286, 82 N. W. 792 (statute applied) ; 
Alaska: Camp. L. 1913, § 1506 (like Or. Laws Kansaa: Gen. 8t.1915, U 7228-9 (fees {or travel 
1920, § 869) ; alld one day's attendance are demandable, and 
Arizona: Rev. St. un:" Ciy. C. § 1685 (no one day's fee at the beginning of each day 
attachment for contempt in a ci\;1 suit, unless after the first); § 80S2 (in criminal cases, no 
there has been a tender of lawful fees) ; tender need be made, by either State or de-
ArkanslZ8: Dig. 1919, § 4162 (fees for travel fendant); 1910, State V. I(aemmerling, 83 
and one day's attendance must be tendered) : Kan. 387, 111 Pac. 441 (rule requiring tender 
§3110(tendernotnecessaryincriminalcauses); not applied to a State action to enjoin a 
Cali/ornw: C. C. P. 1872, § 1987 (fees for nuisance) ; 
travel both ways and one day's !lttendance, Kentucf.:lI: C. C. P. 1895, § 536 (fees must be 
required) ; Pol. C. 1872, § 4070 (witnesses sum- tendered for travel and one day's attendance) : 
moncd by county hoard of supervisors are C. Cr. P. § 151 (fees need not be tendered in 
"not entitled () have their fees prepaid"); criminal cases); Stats. 1915, § 1734 (in a civil 
Columbia (Dist.): Code 1919, § 105!! (fees for case, no attendance is necessary, if residing 
travel both ways and one day'S attendance must more than twenty miles IIWOY, unless tendered 
be tendered) : travel fees in advance or ordered to come 
Connecticut: Gen. St. 1918, § 5703 (fees for without tender); 1857, Thurman V. Virgin, 
travel one way and one day's attendance must 18 B. Monr. 785, 790 (under the statutes, 
be tendered) ; tender is still necessary in ch;1 llUits for wit-
Florida: Rev. G. S. 1919, § 2713 (mileage and nesses residing out of the county) : 
one day's fee, and thereafter in advance); Louiewna: Rev. Civ. C. 1920, § 3943, C. Pro 
Rev. C. S. 1919, § 6167 (insolvent accused 1870, § 134 (a witness who has attended and 
persons may obtain 8ubpamas for nr..:essary obtaint-d a certificate and demanded the fee or 
"\\itnesses at cost of State, but" not more than the party is not compellable to attend in the 
two witnesses to prove the same fact"); 1906, some case at a subsequent t{:nn until the fee is 
Pittman 11. State, 51 ma. 94, 41 So. 385 (Rev. paid) : 
St. 1892, §§ 2867, 2875; St. 1893, C. 4120; St. Maine: Rev. St. 1916, Co 87, § 125 (no person 
1903, C. 5132; statutes construed, as to the is obliged to attend in civil cases as a witness 

of tender of costs by the uccUBed) ; unless on pre-payment of fees for travel and 
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The requirement of a tender (in cases where it is applicable) is a con
tinuing one, i. e. when the time of attendance has expired which was covered 

for one day's attcndance); c. la4, § 10 (a 
witncSll for the accused in a criminal case may 
require prepayment of fecs); c. 136, § 16 (other
wise for a witness summoned for the State) ; 
Massachusell8: Gen. L. 1920, c. 233, § 3 
(fcc. for trllvel and one day's attendance must 
he tendered in civil cases and by defllndant in 
criminal cases); c. 2i7, § 69 (witness summoned 
by Commonwealth is bound to nttend without 
prepayment) ; 
Michiuan: Compo L. 1915, § 12561 (fees for one 
day's attendance and tmvel both ways must be 
tendered); § 15729 (tender not llecessarY in 
criminal CB.:ips) ; 

"1finne~(jia: Gen. St. 1913, § 5774 (Ilttendance 
i~ not compellable unless fees for travel both 
ways and one day's attendance arc offered); 
§ 5786 (in criminal cases, attendance is com
pellable for del·cudant without fCt:.~, and the 
attorney-general or county attorney may also 
compel it for State) ; 
Missu,8ippi: Corle 1906, § 2200; Hem. § 1885 
(a witlless in a civil cnse unpaid at the end of 
ench day is not obligerl to attend furthef 
till paid, unless the party files an affida,,-it of 
inability to pay) ; 
Missouri: Rev. St. 1919, § 3963 (in criminal 
cases, attendance is compcllable without 
tender); § 5422 (not comp"llnble to attend 
more than forty miles from residence, un!ess 
fees for tmvel hoth ways and one day's 
attendnnce Ilre tendered); 
Montana: Rev. C. 1921, § 101320 (fees for 
travel both Ways and one day's attendance must 
be tendered); Pol. C. § 4944 (no attendance is 
compellable unless fees for travel both ways 
and one day's attendance arc tendered, and 
thereafter each day's fces in advance) ; 
Nebraska: Rev. St. 1921, § 8862 (fees for 
travel and one day's attendance arc demand
able in advance); § 8870 (after the first day, 
each day's fees arc demandable in advance); 
§ 10126 (accused shaH have compulsorY process 
for witnesses at the State's expense); 
Neroda: Rev. L. 1912, §§ 2000, 2012, 5431 
(fees for travel both ways and one day's 
attendance arc demandable in civil cases in 
advance) ; 
New Hampshire: Pub. St. 1891, c. 224, § 5 
(fees for travel and one day's attendance arc to 
be tendered); § 9 (on tender of double the 
local fees, a witness may I,e summoned for a 
Federal cause in another State); 1860, Whit
ney 11. Pierce, 40 ~. H. 114 (hefore an auditor, 
a party as witness is not entitled to a tender of 
charges) ; 
New JersPll: Comr:. St. 1910, Evidence § 12 
(the witncs.~ shaH pay a forfeit if he fails to 
nppear after proces.~ served and charges 
"pnid or tl'ndered Ilt the time of such serv
ice "); 1819, Ogdc::l 11. Gibbons, 2 Soutb. 
519, 533 (statute applied) ; 

NelD Mexico: Annot. St. 1915, § 2160 (witness 
deposing for usc in case pending outaide the 
State; not compellable unless usual fOe>! for 
attendance and mileage aro paid) ; 
New York: C. P. A. 1920, § 404 (fl'OS for 
travel both WIlYS and one day's nttcncillnce 
must be tendered); J. c. A. 1920, § 191 
(ju~tice courts; or,ly attendance fee nced be 
tcndt!red); N. Y. City !\fun. Ct. Code 1915, 
i 98 (no mileage need be tcndered); 1906, Ro 
Depue, 185 N. Y. GO, 77 N. E. 798 (statute 
applied) ; 
North Carolina: Con. St. 1919, § 1273 (no 
fees arc demandable in advance; but a witness 
in civil cases, except on behalf of the State or a 
municipal corporation, may leave after one 
day, unlC8!! tendered what is then due) ; 
North Dakota: Compo L. 1913, §§ 7S77, 7881 
(in civil cases, fees for travel and one day's 
attendance arc demandable in advance, and 
after the first day, each day's fcc at the begin
ning) ; 
Ohio: Gen. Code Aon. 1921, §§ 11506, llSOS 
(not compellable to attend unless on payment 
of travel and one day's attendance fees); 
Oklahcmw..: Compo St. 1921, § 595 (civil Cll8eH; 
fecs for travel both ways and one day's attend
ance are dcmandable in advance); § 604, 
(each day's fees after the first arc demandable 
at its commencement) : 
Orcgon: Laws 1920, § 815 (like Ca\. c. C. p. 
§ 1!J87); § 818 (double fees demandablc for 
attendance out of the r.ounty and more than 
100 miles, compeHable only on court order); 
§ 869 (fees may be demanded at the close of 
eacb day for attendance next day) ; 
Philippine Islands: C. C. P. 1901, § 406 (need 
not attend out of the prO\-ince unless place of 
trial is less than 30 miles from place of resi
dence); Act 1130, § 1 (civilinn witnesses before 
genNal court-martinI Of naval court; fees for 
travel both ways and attendance must be 
tendered) : 
Porto Rico: Rev. St. & C.1911, § 1480 (travel 
f,oth ways and one day's attendance) ; 
Rhode IBland: Gen. L. 1909, c. 292, U 8, 9 
(fceB for travel to court and one day's attend
ance must be tendered, except for summons 
on behalf of the State) : 
South Carolina: C. Cr. P. 1922, § 943 «accused 
shall have compulsory proccS8 for obtaining 
witnesses in his favor; nothing said about Ii 
tender) : 
South Dakota: Rev. C. 1919, §§ 27311, 2148 
(like N. D. Compo L. §§ 7877, 71180; § 5308 
(fces of .. material witnesses Oil the part of th!l 
defendant shall be paid hy the county, unless 
otherwise ordered !is the Court ") ; 
Tennessee: ~!;II~,non's Code 1916, § 5608 (every 
witne8~ 8ubprenned shaH appear); 1836, Smith 
r. Barger, 9 Yerg. 323 (by construction of the 
statute, 110 tender is necessarY in civil cases) ; 
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by the tende:" and the witness is still needed, a new tender must be made in 
advance, from day to day, of his cost of maintenance or daily fee. j On the 
other hand, the requirement of a tender ceases when the necessity for it 
ceases, for example, when the witness is already in court for another purpose.s 

:i:v1oreover, a voluntary attendance without a demand of expenses at the time 
of service is a final waiver of the requirement, and the witness cannot insist 
upon it at the moment of being called to the stand.9 

3. The truth is that the whole doctrine of requiring a tender in advance is 
an unwholesome one, a mere relic of '~he period when the State did not eyen 
pay the salaries of its judges but expectt:d the parties to bear all the expense 
of the State's doing justice. The relic persists because there is no organized 
interest to demand the abolition of the anachronism. 

Its defect is, in the first place, that it tends to create the false impression 
(ante, § 2192) that the witness' duty runs to the parties and not to the com
munity, and that he is rendering his services for money to the party that 
1865, Carren Il. Breed, 2 Coldw. 465, 467 
(same) : 
Texa3: Rev. C. Cr. P. 1911, § 303 (tender of 
fces is not necessary where a magistrate issues 
an attachment): Rev. Civ. St. 1911, § 3643 
(witness shall not be attached for contempt 
unless it appears that. his "lawful fees have 
been paid or tendered," i. e. attendance and 
travel both ways) : 
Utah: Compo L. 1917. § 7129 (civil cases: 
fees for travel both ways and one day's 
attendance must be tendered): § 2549 (simi
lar; and each day's fee must be tendered in 
nd~'ance) : 
Vermont: Gen. L. 1917, § 1905 «(ees for travel 
and one day's attendance must be tendered) ; 
§ 2555 (criminal cases) : § 2556 (when accused 
is poor, Court may order summons of '\\itnesscs 
at State's expense): § 2607 (insanity): 
Hl07, Re Consolidated Rendering Co., 80 Vt. 
55, 66 At!. 790 (in a gmnd jury inquiry, the 
State need not tender the fees and experu;es of 
producing documents to a witness, here a cor
poration: in a criminal Cll"..e ... a witness has 
no right to refuse to attend because his fees 
are not tendered "j : 
Viruinia: Code 1919, § 6220 (fees for one day's 
attendance and mileage and tolls are demand
able, a reasonable time before attendance); 
§ 4969 (in criminal cases, attendance is obli
gatory without payment or tender) ; 
Washington: Const. Art. I, § 22 (accused nced 
not tender fees; quoted ante, § 21!H): R. &; B. 
Code W09, § 1215 (not compellable in chi!. 
action unless fees for travel both ways and one 
day's attendance are tendered in advance, on 
demand); § 1900 (justice's court; similar, 
but reading "mileage and one day's att.end
ance"); § 2148, as amended by Rt. 1915, Mar. 
16, c. 83 (witnesses for either Stat/) or defend
ant in criminal cases are compellahle to attend 
.. without their fees being first paid or ten
dered") ; 

West Viruinia: Code 1914, C. 130, § 27 (one 
day's attendance and mileage and tolls must 
be paid, if required, a reasonable time before
hand): C. 162, § 1 (attendance obligatory in 
criminal cases "ithout payment or tendcr): 
Wisconsin: 1919, § 4057 (attendance not obli
gatory in civil action, except on behalf of the 
State, unless fees for one day's attendance and 
travel both wayS arc tendered): § 4058 (no 
tender neccssary for witness 'summoned for 
the State in any civil action, or in any criminal 
action for either party) : 
Wyoming: Compo St. 1920, §§ 5817, 7511 
(substantially like Oh. Gen. Code § 11508). 

71860, Bliss V. Brainard, 42 N. H. 255 (if 
notice and demand arc made by the witness) ; 
1838, Mattocks v. Wheaton, 10 Vt. 493, 49,'}. 
Thi~ is often declared in the statu.tes cited supra. 

a 1828. Blackburn V. Hargreaves, 2 Lew. Cr.C. 
259 (witness also summoned for the opponent). 

• 1894, Rozek v. Rcdzinski. 87 Wis. 525. 
529,58 N. W. 262 (the attendance is a wainr 
of payment in advance). Contra: 1684. 
Braddon's Trial. 9 How. St. Tr. 1127, 1167 
(cited post, § 2202); 1768, Blackstone, Com
mentaries, III. 369 (" no witness, unless his 
reasonable expenses be tendered to him, is 
bound to appear to give evidence till such 
charges are actually paid him." except he 
resides and is railed "ithin the "bills of 
mortality"). It was even ruled that a tender 
at the trial could not cure the lack of a prior 
tender: 1748, Bowles V. Johnson, 1 W. HI. 
16, semble. 

The '\\itness may waive the tender o( the 
entire amount by accepting less: 1639, Good
'\\in v. West, Cro. Car. 522, 540. 

A voluntary attendance without subprena 
or demand of expenses does not entitle the 
fees to be taxed afterwards against the other 
party: 1009. Atherton r. Atlantic C. L. R. Co., 
82 N. C. 474. 64 S. E. 411. 

Compare the Federal cases supra, note 6. 
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desires them. It tends to intensify the unwholesome partisan spirit of wit
nesses and to put them in the position of paid retainers. It lowers the moral 
level of litigation. 

Its fault is, furthermore, that it places an unequal burden upon litigants, 
according as they are more or less able in advance to furnish the money for 
witness fees. A poor man in a criminal cause is entitled, without advances, 
to the testimony of those who can vindicate him, and he is equally entitled to 
it in a civil cause to defend him from injustice or to aid the enforcement of 
his right; any distinction in this respect '>etween ch-i1 and criminal causes 
is a false one. Besides this, the fact that the party himself must make the 
tender when serving the subpcena puts even a. well-to-do party in the power 
of a selfish witness, who resents being summoned even b~' II friend to sacrifice 
his business hours for attendance in a court-room. 

Moreover, the question is not whether the parties in civil causes should 
ultimately bear the expenses of their litigation, and whether litigation should 
be absolutely free; that is a different problem; here we ask only whether 
payment in advance is necessary; there are other ways of securing the 
parties' liability for costs. Nor is it the question whether parties shall be 
licensed to cause inconvenience to their neighbors by summoning promiscu
ously a horde of unnecessar.y witnesses, without risk or hindrance; that 
abuse can be guarded against by penalties for parties who are found b~- the 
Court to have summoned witnesses with wanton superfIuit~·; and in many 
jurisdictions such measures are provided. Nor is it a question whether the 
burden of arlvancing the expenses shall be thrown by the party upon the 
witness himself; the State should bear that burden_ Moreover, the wit
ness' actual inability to advance his own expenses is a sufficient excuse, in 
contempt proceedings, for his non-attendance.10 

The real question is simply whether parties who can ill afford the expense 
shall be put at a relative disadvantage to their opponents who by the mere 
possession of money are enabled to prepare more freely and effectually for 
the proof of their cause; and in this aspect the requirement of tender is a 
plain injustice. To-day it is a harsh fact that the requirement amounts to a 
needless denial of justice in many cases. The State should by ii8 agent8 .'ferre 
the subpena and tender tlte witness' expenses. The rule requiring tender by 
the party should be abolished, as an anomaly in the law and a detriment to 
justice, surviving by mere force of tradition.H 

§ 2202. Same: (b) Amount 'of Tender. The amount of the expenses 
required by the statute of Elizabeth to be tendered was to be merely 

10 Supra. note 5. 1907. Re Consolidated Rendering Co •• 80 Vt. 
J1 It may be added that the constitutional 55. 66 AU. 790 (applied to a 8ubpcena d. t. 

guaranty thnt property and (in a few con- to a corporation to produce documents; West 
stitutions) services 8hall not be laken by the to. State. Wis.. approved); 1853. West v. 
State without due compensation docs not create State. 1 Wis. 209. 233 (quoted arne. ~ 2192) ; 
any exceptions to the recognized duty of I) 1856. Israel ~. State. SInd. 467; 1877. Buch
citizen to furnish. without tender of expenses. mnn ~. State. 59 Wis. 1. 14 (but distinguishing 
such teatimonl as he is capable of furnishing: the case of an expert. p061. § 2203). . . 
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" reasonable"; I and the judges of England set their faces, from the begin
ning, against any attempt to deduce fixed rules, by nice calculations, for 
applying this principle: 2 

1684, Braddon'a Trial, 9 How. St. 1127, 1167. Wunes8 Cor defendant: "My lord, I 
shall not give any evidence till I have my charges." L.C. J. JEFFElUES: "BraddoD,iC you 
will have your witnesses swear, you must pay them their chargllli." Defendant: "My 
lord, I am ready to pay it, I never reCused; but what shall I give him?" L. C. J.: "Nay, 
I am Dot to make bargains between you; agree as you can." 

It was plain, however, that the charge should include three general items, 
namely, the cost of coming to court, the cost of returning home, and the cost 
of sojourning at the place of trial during the time required for attendance. 
Within these items, no further detailed rates or rules were promulgated; ex
cept that, under the statute, the reckoning of all three would vary according 
to the witness' "countenance or calling," a distinction proper enough where 
the separation of ranks of life was so clear and fixed.s 

But in the United States this policy has been abandoned, partly because 
the theory of social democracy couid hardly abide a legal discrimination based 
on social distinctions; but partly also, it may be presumed, beeause a lack of 
fixity in charges tends not only to create uncertainty and dispute as to the 
witness' obiigll:tion, but also to induce undue exactions by witnesses and 
undue pecuniary payments by parties under cover of the required expenses. 
By statute, therefore, the rates to be paid for attendance and for travel are 
now generally prescribed. What has thus been lost in depriving witnesses 
occasionally of adequate compensation for expenses of maintenance has 
probably been more than made up b~r the removal of the greater disad\'antages 
above mentioned. The three general items, however, of travei to and fro 
and maintenance at the place of trial are "almost universally preserved in 
these statutes.4 

That the ordinary witness should be paid more than the nominal dollar, 
i. e. should be fully indemnified for sacrificing his day's livelihood in order to 

§ 22ot. I Ante. § 2201, note 2. 
2 1741, Chapman 1'. Pointon, 2 Stra. 1122 

(" they would not enter into any nice calcula
tions of the expflnso, but confined their inquiry 
to the que~tion whether tho non-attendance 
was through obstinacy or not"). The va
rious early English statutes extending the 
process of subpcena, collected in Phillipps on 
E~idence, I. 'J-13, Cl:hibit this same dis
inclination to fix the rate of charges. 

11736, Wakefield's Case. Lee cas. t. Hard
wicke 313 ("You must not only have an affi
davit of tendering the shilling, but likewise t)f 
tender of reasonable charges"); 1741, Ryde~ 
1'. Fletcher, 13 East 16. note (measure of reason .. 
able travelling expenses, discussed); 1768. 
Blackstone. Commentaries, III. 369 (quoted 
ante. I 2201. note 9; the" bills of mortality" 
denoted certain boundaries in the city of I,on
don. and apparently ",ithin these limits a 

shilling. or nominal sum. for travel was all 
that was required); 1788. Fuller P. Prentice. 1 
H. B1. 49 (oo the whole of which ex
penses. as ",·ell of their going to the place of 
trial. as of their return from it. and also during 
their necessary stay there. ought to be tendered 
to them at the time of serving the subpClma ") ; 
1815, Horne P. Smith. 6 Taunt. 9 (the tender 
must cover .. sufficient for his subsistence 
during his probable stay there ") ; 1840. 
Newton P. Harland. 9 Dowl. Pro 16 (expenses 
of return are to be included). 

4 The statutes cited ante, § 2201. and others 
associated with them in the statute-books. 
show these details. 

For the witness' action agairurt the partll to 
ruorer hia txpeM6&. SCe the following cases: 
Ell{]. 1850, Pell P. Daubeny. 5 Excb. 955: 
U. 8. 1860. Blilll! P. Brainard. 42 N. H. 255. 
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perform his testimonial duty, is a plausible assertion. The argument against 
it, that the total cost of reimbursing highly paid citizens would be prohibi
tive, gives no real answer; for the State is bound to supply the necessities 
of justice however expensive. The true answer is that the testimonial duty, 
like other civic duties, is to be performed without pay; the sacrifice being an 
inherent burden of citizenship. Neither for military service nor for public 
office can the citizen claim that he shall be paid on a scale which will bear 
any equable proportion to the lpss of his livelihood's income. Any other 
principle would be worthy only of a purely mercenary community. If the 
sacrifice made is a real one, the dignity of the service rendered should ennoble 
it. The sense of civic duty done must be the consolation. 

§ 2203. Same: Expert's Fees. Mayan additional, but reasonable, chl".rge, 
proportionate to the value of time spent and skill exercised, be demanded, 
as a condition precedent to attendance, by an expert witness, that is ,ante, 
§§ 560, 1923), by one who is called to testify, not merely to the fads of his 
simple observation by eye and ear, but to an opinion drawing from the facts 
such inferences as are receivable only from persons specially qualified by 
experience or study? This question, it is to be noted, is not simply whether 
such witnesses should ultimately be paid larger compensation for their attend
ance; but whether, as a matter of right and privilege, they are not liable to 
compulsory process unless such compensation is tendered beforehand. The 
regulation of the amount of charges is a large question; but the specific ques
tion whether the eX'}Jert witness has any greater privilege than the ordinary 
witness may be determined independently of the policy of the other measure. 

At first sight, it might be supposed that the exaction of the valuable 
special services of an expert, without other than the ordinary witness' pit
tance, was a hardship which ought not to be imposed: 

1843, MAULE, J., in Webb v. Page, 1 C. & K. 23: "There is a distinction between the case 
of a man who sees a fact and is called to prove it in a court of justice, and that of a man 
who is selected by a party to give his opinion on a matter with which he is peculiarly conver
sant from the nature of his employment in life. The former is bound as a matter of' public 
duty to speak to a fact which happens to have fallen within his knowledge; v.;thout such 
testimony the course of justice must be stopped. The latter is under no such obligation." 

1877, WORDEN, J., in Buchman v. State, 59 Ind. 1, 13: "The position of a medical wit
ness testifying as an expert is much more like that of a lawyer than that of an ordinary 
,,;tness testifying to facts. The purpose of his service is not to prove facts in the cause, 
but to aid the Court o~ jury in arriving at a proper conclusion from acts otherwise proved. 
. . . If physicians and surgeons can be compelled to render professional sen'ices by giv
ing their opinions on the trial of criminal causes without compensation, then an eminent 
physician or surgcon may be compelled to go to any part of the State at any and all times 
to render such service, without other compensation than such as he may recover as ordi
nary witness-fees." 

Bu.t this argument is specious only. The grounds upon which it may be 
conduded that no different privilege should be established for expert wit
nesses than for others, may be summarized as follows: (1) The expert is not 
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asked to render professional services as a physician or chemist or engineer; 
he is asked merely, as other witnesses are, to testify what he knows or believes. 
(2) The hardship upon the professional man who loses his day's fees of fifty 
or one hundred or more dollars is no greater, relatively, than upon the store
keeper or the mechanic who loses his day's earnings of two dollars or ten 
dollars; each loses his all for the day; moreover, though the recoupment of the 
witness-fee of one or two dollars is relatively greater for the mechanic, yet his 
risk of losing continued employment by enforced absence is greater than for 
the professional man, and more than equalizes the hardship to him. (3) It 
is only by accident, and not by premeditation or delibt:'flte resolve with ref
erence to the litigation, that either has become desirable b.S a source of evi
dence; neither the expert in blood-stains nor the bystandel' at a murder has 
expressly put himself in the way of qualifying as a witness, so that no claim 
based on a special dedication of services for the case can be predicated of one 
rather than of the other. And the main reason why some plausibility has been 
given to the claim for extra fees is that in some instances the expert has in 
fact not become desirable by accident, but has made himself the hired partisan 
of the party summoning him (ante, § 563). (4) The practical difficulty of 
discriminating cetween various kinds of experts and their earnings, and be
tween that testimony which they give as such and that which they give as 
ordinary observers, would be serious, and would. introduce confusion and 
quibbling into the law. (5) Finally, so far as concerns the policy of doing 
whatever should attract and not deter desirable witnesses, it would seem that 
no special favor need be shown to expert witnesses. No one will ever refrain 
from entering a professional calling because of the fel\r ot having to spend his 
time gratuitously at trials; and yet an ordinary person is often deterred from 
observing (or .Jisclosing his observation) of a street accident or the like, be
cause of the apprehension of being summoned as a witness; so that the latter 
sort, if either, should be the one to be encouraged by special compensation. 

These reasons, in one or another form, have been expounded in the following 
judicial utterances: 

1831, TINDAL, C. J., in Lonergan v. A8surance Co., 1 Bing. 729, 731: "There is no rea
son for assuming that the time of medical men and attorneys is more valuable than that of 
others whose livelihood depends on their own exertions." PARK,J.: "Time to a poor man 
is of as much importance as to an attorney." 

1875, l\Luu·.ING, J., in Ex parte Dement, 53 Ala. 389,393: "It is not intimated by any 
of them [the precedents] that a physician, when testifying, is to be considered as exer
cising his skill and learning in the healing art, which is his high vocation; or that a 
counsellor-at-law, in the same sitUl.tion, is exerting his talents and acquirements .in profes
sionally investigating and upholding the rights of a client. If this were so, each one should 
be paid for his testimony as a witness, as he is paid by clients or patients, according to the 
importance of the case and his own established reputation for ability and skill. But in 
truth he is not really employed or retained by any person; and the evidence he is required 
to give should not be given with the intent to take the part of either contestant in the suit, 
but with a strict regard to the truth, in order to aid the Court to pronounce a correct judg
ment. Perhaps the attitude of one testifying as an expert, of a matter in respect to which 
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he is made conversant or skilled by his ordinary employment, is not so different as is sup
posed from that of another who testifies to acts or things done by or between the parties 
to a cause. It generally happens that, n.ft€!r all the direct facts of a transaction are brought 
before a Court, a knowledge of other l~ts, not part of the dealing or affair between the 
litigants, is necessary to a proper understanding and decision thereupon. For instance, 
[in proving the value of a commodity sold or the foreign law applicable or the usage of 
trade in interpretation,) • . . in all these instances, persons who may be wholly unac
quainted with the parties to a cause, and know nothing of the transactions between them, 
may be required to come from their offices and the care of their own important a.'fuirs into 
court to testify for the benefit of strangers, in regard to matters in which they ha .... e them
selves become conversant only by attending to their own business. And why are they re
quired to do so? Because they know things important to the right determination of a 
controversy pending ..•• For in fact they are all ,\;tnesses at last. And the same prin
ciple which justifies the bringing of the mechanic from his workshop, the merchant from his 

the broker from 'change, or the lawyer from his engagements, to testify in 
regard to some matter which he has learned in the exercise of his art or profession, au
thorizes the summoning of a physician, or surgeon, or skilled apothecary, to testify of a 
like matter, when relevant to a cause pending for determination in a judicial tribunal. . . . 
[He) would be deposing only to things which he had leamed in the course of his occupation 
or profession, or of the preparation for it, and the disclosure of whidl to the Court would 
conduce to a correct understanding of a cause before it. His testimony would concern the 
administration of justicc; and of him, as of other witnesses, it could be justly 'claimed by 
the public as a tax paid by him to that system of laws which protect his rights as well as 
others'.' ..• It is therefore of vital public interest that the tribunals which pronounce 
these judgments shall have power to coerce the production of any relevant evidence, existing 
\\;thin the sphere of their jurisdiction, requisite to prevent them from falling into error." 

1893, BISSELL, J., in Board v. Lee, 3 Colo. App. Iii, ]80,32 Pac. 841: "It is apparently 
nothing but a question of relative value; and it f1't.'<J.uently happens that the loss of time 
is a less serious one to the professional witness than to the person engaged in the more 
active business walks of life." . 

• 

;897, MAGRUDER, J., in Dixon v. People, 168 Ill. 179, 4S N. E. 108: "The grounds 
upon which the right to such extra compensation on the part of ell.-pert ",;tnesses has been 
sustained have generally been three in number: [1) The first ground is that the time of 
the expert witness is more valuable than the time of ordinary men, and that, by attend
ance at court to give his testimony, such a witness mects with a loss of time. . . " Loss 
of time, as a ground for claiming extra compensation for services as a witness, applies 
as well to all ordinary witnesses as to expert witnesses. It is conceded that when any 
",;tness, whether he is an expert "';tness or not, is acquainted with any facts which bear 
upon the matter in controversy in a litigation, he is obliged to testify; and a distinction 
is drawn between the testimony of an expert witness who is acquainted ",;th the facts 
about which he testifies, and an ell.-pert ",;tness who is called upon to give his opinion, in reply 
to a hypothetical question, without any knowledge of facts. Manifestly, the witness who 
goes to court and testifies as to the facts of which he knows is subjected to a loss of his 
time as much as a witness who goes there to testify as an c."<pert upon a mere matter of 
opinion. (2) The second ground upon which the claim for such ell.1:ra compensation is 
based is that the skill and accumulated knowledge of the expert are his property, and 
that a man's property should not be taken without just compensation. . . . There is no 
infringement here of a property right. It may be conceded that in a certain sense the 
knowledge of the physician, acquired by special study, is property; but the question here 
is, not so much whether certain knowledge is property, as whethcr the requirement that 
he shall answer a hypothetical question is a taking of his property. Where he is required 
to make an application of his knowledge to a particular case, so as to secure a particular 

. such as, for instance, the curing of a disease or the healing of a wound, then 
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he would undoubtedly be entitled to compensation. A physici:m or surgeon cannOl: be 
punished for a contempt for refusing to make a 'post mortem' examination unless paid there
for; nor can he be required to prepare himself in advance for testifying in court, by mak
ing an examination, or perfol'llling an operation, or resorting to a certain runount of study, 
without being paid therefor. But when he is required to answer a hypothetical question, 
which involves a special knowledge peculiar to his calling, he is merely required to do 
what every good citizen is required to do in behalf of public peace and public order. . . . 
13] If the pra'e<lent is once established that e:\-pert witnesses must he paid a reasonable 
rompensatioll for their testimony, then it "ill not be long before such testimony wiII be 
offered to the higlu.'St bidder. The temptation "ill be to gh'e opinions in favor of that 
party to the suit who wiII pay the highest pril'e. The testimony of expert "itnesSl'S \\i11 
thus become partisan and onesided. The theory upon which such witnes5e!> are required 
to testify in casc-s like this is that they are • amici curire,' and that, testifying under the 
sanction of an oath, they do so, not '\\ith intent to take the part of ";!her contestant in the 
suit, but '\\ith a view to arriving at the truth of the matter, and for the purpose of aiding 
the Court to pronounce a correct judgment. . . • Moreo\"t~r, if a physician is to he allowed 
extra compensation as an expert witness, then men pursu:ng other occupations which re
quire special experience will have the saille right to demand extra fees. A banker will 
claim that he has earned extra compensation, a merchant will make the same claim, and 
so with men engaged in other branches of business. It will he easy to say in such cases 
that the testimony called for is the result of spedal knowledge and acquired skill, and 
therefore should be paid. for. Almost evcry lawsuit inmlves testimony which is in the 
nature of opinion, in addition to testimony which speaks of the mere facts within the 
knowledge of the witness. For instance. A sells B a certain quantity of wheat, snd de
livers the same, and sues for the price of the wheat. One witness testifies as to the contract, 
which he heard the parties make. Another testifies to the delivery of the wheat, which he 
saw delivered. These witnesses testify to actuul facts heard and scen. But still another 
witness, who may know nothing about the facts, may yet be required to state the value of 
the wheat at the time of the contrnct, ()i' ut the time of the delivery; and he may be required 
to testify from his knowledge of the market prices of wheat, as given in the market quota
tions. Such a witness, however, as to the value, and I\S to market prices, is not regarded as 
lin expert witness who is entitled to extra. compensation. . . . [4] It can make no differ
ence whether the suit in which the witness is called upon to testify is a suit between prh'ate 
parties, or is a suit betwcen the Statl' and an alleged criminal. In either case the obj('('t 
is to promote public justk'e, ami to aid the due administration of justice. It is just liS 

important to the peace and good order of society that private controversies should be 
settled upon correct proofs, and in aeeordance \\ith truthful testimony, as that criminals 
who violate the la.ws of the State should be punished. It is the duty of the ordinary ",it
ness and of the expert witness to testify as to facts \\;thin his knowledge which bear lJpon 
the decision of controversies in the courts. Such duty devolves upon him as a citizen; 
and in view of the protection which he receives from the laws of the country, in the matter 
of his personal liberty, and in the matter of the protection of his property, this duty de
volves as much upon a physician who is required to testify as an expert "itness in answer 
to hypothetical questions as it does upon the ordinary '\\itness testifying to facts within 
his knowledge." 

It has therefore been generally held that an expert witness w not entitled to 
demand additional compensation, other than the ordinary witness-fees, before 
attending to testify on the stand.1 

§ 1203. 1 In the following list are included 
the few cases which do concede such a prh'i!cge, 
ad well as cases sometimes cited upon thi..'! 
point but really not involving it: . 

• 

ENGT.AND: 1831, Lonergan v. Assur. Co., 
7 Bing. 729 (rule allowing the taxation of 
special compensation to medical men and Ilt
torncys, acknowled"ed. but disapproved; 
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But from this result certain other questions are to be distinguished: 
(a) Special ser1Jices other than attendance to give testimony on a trial are not 

within the duty of any witness; hence, a professional man is entitled to 
demand special compensation for such services as a chemical analysis, a 
quoted supra); 1831, Collins v. Godefroy, 1 pensation, under the above clause; preceding 
B. & Ad. 950, 956 (plaintiff, .. a professioLaI case distinguished; quoted supra); Burns' 
man," not allowed to recover special fees in Ann. St. 1914, § 528 ("A witness who is an 
IIssumpsit, beeause he was under" a duty im- expert in IIny nrt, Hcience, trade, profession, 
posed by law to give evidence"; the practice or mystery, may be compelled to appear and 
of taxing such eORtH notwithstanding); 1843, testify to lin Opinioll, as such expert, in rela-
Webb v. Page, 1 C. & K. 23. Maule, J. (witness tion to any Dlutter, whenever such opinion is 
to va:ue of cabinet-work. not bound to testify material evidence, relevant to an issue on 
'i\ithollt pay for loss of time; quoted supra). trial," 'i\ithout payment of other than usual 

CANADA: 1905. Butler v. Toronto Mut~ {'ccs, the same as he can be compcl1ed to "tes-
scope Co., U Onto L. H. 12 (medico-clectrio tify to his knowiedge of facts relevant to the 
experts, called to give an opinion as to the sume issue"); Mass. 1896, Barrus v. Phaneuf, 
capability of a medicine to oause an injury, 166 Mass. 123,44 N. E. 139 (action for expert,'s 
held not priVileged to require extra fees before fees promised: the Court 'ohiter' remarked 
testifying). , that it would be "slow to admit that the Court 

UNITED STATE:!: Fed. 1854, Re Roelker, would be without power to require the attend-
1 Sprague 2i6 (an expert is not compellable to ance of a professional or skilled witneM upon 
tel'tiiy to professional opinion 'i\ithout extra a sUIIlmons duly sen'ed and with payment of 
compensation; here applied to an intelJ,orcter the statutory fees," merdy to give testimony 
of German); 11;1;1, Parker, J., U. S. 11. Howe, of opinion); Mich. St. i905, No. 175, Compo 
U. S. Dist. Ct. W. D. Ark., 12 Cent. L. J. L. 1915, ~ 12557 (forbids the payment of special 
192 (expert may demand extra compensation fe~s even by the parties; cited more fully 
for professional opinion): Ala. 18i5, Ex patte allle, § 563: Milln. 1883, LeMere V. MeHall', 
Dement, 53 Ala. 389 (no extra cDmpensation 30 Minn. 410, 15 N. W. 682, semble (accepts 
demandable as 11 condition by any professional the distinction of Webb !>. Page, Eng.; here 
person); Ark. 1895, Flinn 11. Prairie Co., 60 npplied to physicians); 1887, State v. Teipner, 
Ark. 204, 207, 2r S. W. 459 (every citizen is 36 MinD. 535, 32 N. W. 678 (expert compellable 
bound to testify without rl'quiring extra com- to testify to a professional opinion 'i\ithout 
pensation; here applied to a physician); Colo. extra compensation; applied here to a physi-
H>9:3, Board V. Lee, 3 Colo. App. 177, 1i9, 32 cian): N. Y. 1872, People v. Montgomery, 13 
Pac. 841 (experts must testify to professional .Abb. Pro J!.., B. 207, 238 (physician may not 
opinion without extm compensation); Ida. be required to examine an accused as to sanity 
1898, Fairchild 11. Ada Co., 6 Ida. 340, 55 Pac. and to listen to testimony, 60 as to foml an 
654, semble (extra fees for medical opinion at opinion, without extra compensation; but, 
lin inquest, not demandable; otherwise for an lIernble, he may be required to attend and" give 
autopsy): D. C. 1918, Bradley V. Davidson, propl!r impromptu answers") ; Mont. Rev. C. 
47 D. C. App. 266, 285 (real estate brokcr: 11>21, § 4947 (" an expert is a 'i\itneas. and re-
rule of Dixon !>. People, Ill., approved); IU. ceives the samc compensation as a witness ") : 
1884, Wright v. People, 112 Ill. 540 (a physician Or.,. 1886. Daly 11. Multnomah Co., 14 Or. 20, 
testified to the mental condition of a person 12 Pac. 11 (services as an ordinary mtneas are 
examined by him, but refused to answer a not mthin a constitutional provision similar to 
hypothetical question "ithout an extra fee: that of Indiana: as to experts, no decision); 
held not privileged, because pertinent to the Pa. 1846, Allegheny CO. V. Watt, 3 Pa. St. 
preceding mattera); 1897, Dixon 11. People, 168 462, 464 (attendance as an expert mtness may 
Ill. 179, 48 N. E. 108 (physician summoned as not be conditional on extra compensation): 
an expert; no ~reater fee than the ordinary 1856, Northampton Co. ~. Innes, 26 Pa. 156 
one is demandable, in either civil or criminal (preceding case approved): 1889, Com. II. 
cases; quoted 8upra); 1899, North Chicago Higgins. 5 Kulp 269 (physician not privileged 
S. R. Co. V. Zeiger, 182 !ll. 9, 54 N. E. 1006 to demand special compensation for a p~ 
(Dixon case appro\,ed); 1915, O'Day v. Crabb, fessional opinion on the stand); Tex. 1879, 
269 Ill. 123, 109 N. E. 724 (People 11. Dixon Summers 11. State, 5 Tex. App. 365, 377 (expert 
affirmed); Ind. 1856, Israel !>. Stste, 8 Ind. must testify to a professional opinion without 
467 (under 11 constitutional provision that "no extra compensation); Wi.!. 1909, Philler II. 

man's partioular services shall be demanded Waukesha Co., 139 Wis. 211, 120 N. W. 829 
without just compensation," the services of (expert must testify without extra compen-
mtncsscs in criminal cases may still be re- Bation). 
quircd); 1877. Buchman 11. State, 59 Inrl. I, The &olch law appears to justify the priv-
14 (physicians and surgcons need not testify ilege of an extra fee: 1903, Turnbull 11. North 
as to professional opinions mthout extra com- British R. Co., 6 Ct. SeBS. Cas. 6th aero 9U. 
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'post mortem' autopsy, or any work necessary to qualify expressly to furnish 
testimony.2 

(b) The rate of charge which may be made for a professional man, not as 
a privilege or condition precedent, but as the measure of the fce due him. after 
testifying i. e. the ordinary question of the amount of costs taxable-to the 
party liable or claimable by the witness depends usually upon the statutes 
prescribing the rate of compensation for witnesses. In England, by the 
original statute of Elizabeth and its successors (ante, § 2202) no attempt was 
made to fix the rates; the eharges were to be "reasonable"; and under 
these statutes it came to be accepted (although the judges differed somewhat 
in their understanding of the practice) that no allowance should be Illade for 
loss of time to any witness, expert or lay, foreign or domestic.3 To this rule, 
a little later, an exception was conceded for medical men and attorneys.4 
But in the United States, the practice of fixing definite rates for witnesses' 
compensation was early introduced by statute; and in some of these statutes 
a difference is now authorized in favor of expert witnesses.s 

• 2 Fed. 1898, Northern P. R. Co. r. Keyes, 286,78 At!. 365 (experts retained to investigate, 
- C. C. A. ,91 Fed. 47 (witness not com- etc.). 
pellable to prepare voluminous and expensive 4 1816, Moor to, Adam, supra, per Ellen-
tabulations, without a tender of expense); borough, L. C. J.; 1820, Willis 17. Peckham, 
1908, Consolidated Rendering Co. 11. Vermont, 1 B. &: B. 516, K. B., per Park, J.; 1821, 
207 U. S. 541, 28 Sup. 178 (extra expense of Severn 17. Olive, 3 id. 72 (where the time and 
collecting documents of a foreign corporation; expense of making costly experiments, as 
semble, not decided); Ala. 1875, Ex parte well as of attendance to testify,' were allowed 
Dement, 53 Ala. 389, 397 (question resen'ed, for medical men); 1831, Lonergan 17. Assur. 
as to compensation for work done to qualify Co., 7 Bing. 725, C. P. (exce~tion conceded, 
as a witness); Ark. 1895, Flinn v. Prairie Co., but disapproved); 1831, Collins 17. Godefroy, 
60 Ark. 204, 207, 29 S. W. 459 (making pre- 1 B. &: Ad. 950, 956, K. B. (but not allo\\ing 
liminary examination. or attending to listen to any legal c1aL'Il for these fees in assumpsit 
testimony, not compulsory); 1895. Clark Co. against the party); 1843, Webb ~. Page, 1 
D. Kerstan. 60 Ark. 508, 30 S. W. 1046 (similar); C. &: K. 23, Maule, J. (exception applied to 
Colo. 1893, Board 17. Lee, 3 Colo. App. 177, value-\\itness); 1862, Parkinson ~. Atkinson. 
179,32 Pac. 841 ('post mortem' examination, 31 L. J. N. s. C. P. 199. 
etc., not compellable \·.-ithout extra compensa- For the English rule tD-day. see Rules of 
tion); Ida. 1898, Fairchild ~, Ada Co., 6 Ida. Court 1883, Ord. 37, Rule 9; Ord. 65, Rule 27. 
340, 55 Pac. 654 (cited 3upra, note 1); },fOS6. 5 lao Code 1897, § 4661, Compo C. § 7368 
1907, Stevens 17. Worcester. 196 Mass. 45, 81 (expert witnesses, as defined, are to receive 
N. E. 907 (an expert on mill rights, who hael "additional compensation to be fixed by the 
formed an opinion and recorded it in a memor- Court, with reference to the value of the time 
andum, held compellable to examine and read employed and the degree of learning or skill 
the paper, though not to labor for forming an rec;uired," but not to exceed S4 per day); 
opinion); N. Y. 1872, People 17. )fontgomery. 1875, Snyder V. Iowa City, 40 Ia. 646 (statute 
13 Abb. Pro N. S. 207, 238 (cite<.l 6upra); applied); La. St. 1884, No. 19 (witnesses called 
Po. 1846, Allegheny Co. n. Watt, 3 Pa. St. 462 only as experts are to receive additional com-
(physician not compellable to make 'post pensadon, fixed by the Court, "with reference 
mortem' examination); 1856. Northampton to the v&.!ue of the timp. employed and':the 
Co. 11. Innes, 29 id. 156 (preceding case ap- degree of learning or skill required"; see 
proved) ; Tez. 1879. Summers v. State, 5 also C. Pr. 1870, § 462); Minn. Gen. St. 1913, 
Tex. App. 365, 378 ('post mortem' exsmina- § 5777 (for "an expert in any profession or 
tion not compellable without special compen· calling," the judge may allow such fee as 
aation); Wis. 1909, Philler 11. Waukesha Co., "in his judgment may bejust and reaso!lable "); 
130 Wis. 211, 120 N. W. 829 (medic'll exam- N. H. 1917, State 11. Weeks, 78 N. H. 408,101 
ination of an accused in jail). Atl. 35 (experts examined defendant before 

3 Eno. 1815, Tremain r. Barrett. 6 Tuunt. trial on his behalf as to sanity; their bill for 
88, C. P.; 1816. Moor I). Adam,S M. &: S. 158, special fees, not nllowed, for lack of express 
K. B.; 1822. Lopes 11. De Tastet, 3 B. &: B. statutory authority); N. Y. 1882, Mark r. 
293; U. S. 1910, Gordon ~. Conley. 107 Me. Buffalo. 87 N. Y. 189; N. Car. Cons. St. 1919. 
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(c) Whether a contract to pay more than the legal fees is valid, depends upon 
certain larger considerations involving other principles.6 

§ 2204. (3) Inability to Attend; in General. The witness' duty to at.tend 
is subject to a third limitation, namely, his inability to do so without direct 
and serious danger to his health or hZ8 farnily's welfare or hl:~ livelihood, sufficient 
to overbalance the need for his personal presence in court. This excuse does 
not exempt him from gh'ing testimony. It is a viatorial privilege onl~'; 
and the question which it raises is merely whether he is compellable to attend 
court or whether, instead, a commissioner is to be sent (if the purty desires 
to take that step) to the witness at his domicile to take his testimony there. 
A proper regulation of the practice in this respeet would establish identical 
rules for the witness' excuse for non-attendance (as here) and for the party's 
excuse for not producing him and for offering his deposition instead (ante, 
§§ 1402-1414); but the two sets of rules are not usually made uniform 
in the statutes, and the precedents applying them must therefore be kept 
distinct. 

In general, at common law, the concessions made to a witness on the 
ground of inability to attend were limited, but reasonable, in scope. The 
duty of attendance presupposes some sort of sacrifice, and the hardship of 
this sacrifice is in itself no excuse for failing to attend; it is the witness' just 
contribution to the demands of social order. 1\cvertheless, there must be. 
in fairness, some concession to temporary and pressing exigencies. The 
following passages illustrate the range of judicial opinion in applying this 

• conceSSIOn: 
1836, COWE!'J, J., in People v. Davi.., 15 Wend. 602, 608: "The process of subpama 

demands great and extraordinary efforts on the part of the witness to obey. It commands 
him expressly to lay aside his business and excuses; and, while it lays him under severe 
obligations, it clears away obstructions in the path of obedience; the ,,;tness was always 
privileged from arrest on civil process in going, staying, and returning. It is not denied 
that serioufo sickness in his family. such as would prevent a prudent father or husband 
from leaving home on his own important business, would save him from the imputation 
of a contempt and, perhaps. from an action. But such a cause ought clearly to be shown 
to the Court. . . . Above aU, where the summons allows him full time. he should struggle 
to get ready. as he would to go abroad on his own pressing business. If ine,;tably disap
pointed, after exhausting every reasonable expedient, he ought certainly to be excused 

§. 3893 ("experts. when compelled to attend 
and testify, shall be allowed such compensation 
and mileagc as the Court may in its discretion 
order"); 1872. State D. Dollar, 66 N. C. 626 
(statute considered); S. Car. St. 1905. !\o. 457. 
Civ. C. 1922. § 5972 ("physicilllls Ilnd surgeons 
bound o,'er or summoned by the State to testify 
as experts in any case in the C.Qurt of General 
SessioIl5, or actually bound over at the instance 
of the defendant to testify as experts in any 
case of felony" in that Court. shall receive 
five dollnrs besides the usual witness fees; 
provided the judge certify the testimony to he 
material) ; Tenn. Shannon's Code 1916. 
U 7281, 7282 (coroner may summon a Burgeon 

or physician to gi"e a professional opinion, 
.. whose fcc shall not exceed the coroner's"; 
may summon chemibt to examine for poison. 
whose fee shall not exceed twenty dollars). 

On the general question of taxing experts' 
fees. see also the following rulings: 1889. 
Faulkner tI. Hendy. 79 Cal. 265. 21 Pac. 654; 
1870. Clark's Petition. 104 Mass. 537. 542. 

& 1921. Thatcher v. Darr. 27 W·yo. 452. 199 
Pac. 938 (contract to purchase stock in consid
eration of giving testimony to perfect /l patent 
to puhlic lands. held valid on the facts; 
elahoratc opinion by Potter. C. J., covering the 
whole subject). 

686 



• 

§§ 2199-2207J INABIJ.ITY TO A'J:-".i'END § 2204 

from the payment of a penalty which presupposes some deglee of neglect, at least. Wit
nesses are the summary instruments of investigation in all our common-law courts. It 
is not until a positive disability is apparent that their domes~.ic examination ",ill be re
ceived as a substitute for their actual The important right of oral examination 
and cross-e.'Camination is at !:take; and e\'ery good citizen, if he could be supposed to 
regard nothing beyond his own rights, should struggle for the front rank ill the order of 
L_.l· " OU\':Ulencc. 

1851, GRIER, J., in Ex parle Beebu-8, 2 Wall. Jr. 12i: "Where the "itness who has 
been subprenaed shows no disposition to treat the process of the Court with contempt, 
the issuing of an attachment is always a matter of discretion ",ith the Court. Where the 
witr,ess is sick, where a member of his family is dangerously ill, where age or infirmity 
or any other reason which woulcl render his compulsory absenre from home dangerous to 
his health or oppre.~i\'e, the Court will not compel his attelldanre, but wiII either post
pone the cause or order the deposition of the witne.~ to be taken. In the case 
there is no physical disability alleged to excuse the attendance of the ",it ness. But under 
the circumstances in e\;dence we think it would be a great hardship and would probably 
cause derangement and injury to the business of the witness. • . • Must the witness be 

from his counting-house, to the great injury of his business. and compelled to 
transport himself and a cartload of books of account to Philadelphia for the mileage and 
daily pay allowed by the law? Shall he shut up his bank. suspend his business, merely 
to sa\'e a little expense to the party who wants hi~ evidence? If tllere was an absolute 
necessity for snch a sacrifice on the part of the "itness, if there would be a failure of jus
tice unless his attendance at tlus place were enforced, the Court would be bound to issue 
this compubory process. But where, as in the present case, it is but a question of con
venience and e.'Cpense between the party and the witness, we think that the witness may 
justly demur to an application which is tc +ransfer the burthen to his shoulders," 

§ 2205. Same: (a) Dlnes8, and the like; Merchants' Books. It has always 
been recognized, at common law, that serwWJ illness furnished a sufficient 
excuse for non-attendance. l Beyond this, it can hardly be said that any 
rules have b~n formulated. The matter has been left almost entirely to 
the trial Court's discretion, - especially because the propriety of punishing 
for contempt depends somewhat upon the wilfulness of the disobedience of 
the Court's order and thus introduces a personal element distinct from the 

§ 22011. I 1852, Maclin r. Wilson, 21 Ala. elling which are in use in t.he community," 
670 (statute excusing for "incapacity to ai- so that if some other mode of conveyance was 
tend" includes all cases where "he was not practicable. no excuse existed); 1788, Butcher 
guilty either of negligence or wilful disobedi- t>. Coats, 1 Dull, Pa. 340 (witnesses excused, 
encc"); Ga, Rev. C. 1910, § 5920 (in injun,'- who were "so much indisposed as to be utterly 
tion. etc. cases. "the condition of his health" incapable of attending "); 1858, Slaughter v. 
justifies taking a deposition at the witncss' Birdwell, 1 Hcad Tenn, 341, 345 (dangerou8 
residence); 1873, Cutler r. State, 42 Ind. sickness of '\\ife or family. held not sufficient 
244. 246 ("scvere sickness," held a suffident under the old statute, excusing fOT "incapacity 
excuse); 1880. State v. Hatficld. 72 Mo. 518 to attend "); 1874, Foster v. McDonald. 12 
(illness preventing attendance. held sufficient) ; Heiek. Tenn. 619 (serious illness of wife or 
1829, Jackson Il. Perkins, 2 Wend, N. Y.308. family, held sufficient under a statute requiring 
317 ("No witness is bound to endanger his "sufficient eause"). . 
liCe by his attendance at court "); 1836, Poop!!! It would seem absurd to suppose tlla& pre
v. Davis, 15 Wend, N. Y. 602 (iIIne&1 of the cUely the contrary objection should tJe raised. 
family, held insufficient on the lacts; Ql!oted i. e. that the witness was entitled not /'0 be 
ante, § 2204); 1842, Eller 1l. Roberts, 3 Ired. examined at his home, on accoullt of disturb
N. C. 11 (witness disahled by a wound from anco to his family, otc.; but such an objection 
walking; .. this inability must bc passed upon Wall sustained in McSwane !O. Foreman, 16T 
and decided by reference to the modes of trav- Ind. 171.78 N. E. 630 (1906). 
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§ 2205 PRIVILEGE AS TO ATTENDANCE [CHAP. LXXV 

abstract duty of the witness.2 Nevertheless, it may be assumed that a hard
ship to one's livelihood, such as might be involved in the summons of a very 
poor man having a family dependent on his scanty wage,3 or of a merchant 
called upon for a long witlldrawal of the essential books of hill daily accollnt
ing,· should in some instances be treated as a sufficil;!nt ground for 

• exemption. 
§ 2206. : (b) Sex; Occups.t.ion; Officers and Official Records. For the 

sake of convenience only, certain innovations have been introduced in some 
jurisdictions by statute, excusing specific classes from attendance, and con
ceding a privilege, subject usually to the trial Court's discretion: 

(1) For reasons which can best be appreciated by those familiar with the 
Southern ideal of womanhood, "jem{1ies" have been in a few Southern States 
exempted from attendance as witnesses in the court-room.1 

(2) In a few jurisdictions, an exemption has been accorded to persons of 
apecifie occupation:!, presumably such as would be frequently liable to a 
call for testimonial services and would also be specially injured by the difficulty 
of delegating the conduct of their occupation to other hands.2 

2 1853. Smith. J .• in West ~. St.ate. 1 Wis. parte Jenks. 101 Ala. 429. 13 So. 564 (attend-
209. 235 (" The award of the attachment resta alice may be required by order. under the 
in the BOund discretion of the Court to whom Code); 1894. Ex parte Branch. 105 id. 231. 
application is made; . . . the refuslIl of 16 So. 926 (same; except when the witness 
which is not necessarily error. and only becomes resides out of the county); Ga. Rev. C. 1910. 
so when that discretion is clearly abused "). § 5886 (" all female witnesses" may be exam-

a 1814. Phillipps. Evidence. I. 13; 1836. ined by commission); § 5896 (" no female 
Peopl" v. Davis. 15 Wend. 602 (poverty. held .... itneS8 shall be required to Icayc her home to 
insufficiently shown nn the f1l'Jta). appear" before commission~rs); § 5920 (simi-

e 1851. Ex parte Beebees. 2 Wall. Jr. 127 l",r. for injunction cases. etc.); 1871. City Fire 
(attendance from New York before a Master Ins. Co. v. Carrugi. 41 Ga. 660. 672; 1886. 
in Philadelphia. with large quantities of doru- Powell v. R. Co .• 77 Ga. 192. 198. 3 S. E. 757: 
ments. not compelled on the facts: quoted 188:). Western & A. R. Co. ~. Denmead. 8.3 
arne. § 2204). Gil .. 351. 356. 9 S. E. 683; 1890. Augusta & 

This privilege is I50metimes expressly S. R. Co. v. Randall. 85 Ga. 297. 315. 11 S. E. 
declared by statute: Ga. Rey. C. 1910. § 5847 706 ("The statute does not exempt females 
(on service of a subpc:ena d. t .• a witneBB making from attendance upon court; it simply per-
affida\it "that he cannot produce the books mits thcir interrogatories to be taken"; 
required without Buffering a material injurY nevertheless. their attendl'uce should not be 
in his busineBB." may furnish a transcript and compelled without good reason); La. C. Pro 
not produce the originals); § 5848 (the op- 1870. § 349 (no order shall be made" requiring 
posite party may have inspection if not satis-- a female [party] to answer interrogatories on 
lied with the transcript); Wis. Stats. 1919. facts and articles in open Court.," unless on 
§ 4182 a (certain insurance companies' books. affidavit "to the materiality of the interroga-
not required to be produced eXl'ept by spedal tories. and that they are not propounded for 
order); § 4189 b (so also for bankers' books). the purpose or in the hope of ha\ing them taken 

There are also statutes. which. though they for confessed. but with the • bonn fide' desire 
do not expressly confer upon the witness the to haye them truly answered by the party 
privilege of not producing such books. yeo ,do interrogated "); Ann. Rev. L. 1915. § 3942 

1M party 10 1M CGUIle from offering the (no member of religious order of Saint Ursuline 
original and thus often practically ob\iate the Nuns. in New Orleans. compellable to appear 
inconvenience; these have been already ex- in court to give testimony); Tmn. Shannon's 
amined (ante. U 1223. 1683. 1710). Code 1916. § 5625 (female witpess not com-

For the witness' privilege as to not disclosing pelled to attend "unless upon sufficient cause 
titlHuds and other private documents (which shown "). 
does not exempt him from bringing them to S CANADA: Man. Re,', St. 1913. c. 95. § 46 
court). see post. § 2211. (superintendent of an insane BBylum. if he 

t U06. I Ala. Code 1897. I 1833 (in civil does not refu8C to depose at the asylum. is not 
cases. evidence may be taken by depositioD. compellable to attend court in any chil case. 
"I. when the witnCBB is a woman "); 1892. Ell: on affidavit that it would be "serioU8ly detri-
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§§ 2199-2207) INABILITY TO ATTEND § 2206 

(3) Rarely, a 1)oier is exempted from attendance on election day; 3 but by 
law the day of election is generally a holiday and courts are not in session. 

(4) In a few states, certain public ojficcra are expressly exempted by statute 
from attendance; moreover, at common law it is a question whether the 
Crown or the Executive is bound to attend court, or at least is liable to 
compulsory process.4 

(5) The irremovability of public records concerns several principles which 
need to be discriminated. The rule requiring the party to produce a docu
mentary original is dispensed with for public records, and a copy may be uaed 
(ante, §§ 1215, 1218). As a general rule of convenience, intended to pre
serve them from harm and keep them available constantly for consultation, 
the originals are generally forbidden to be rell/at·cd for evidence (allte, § 2182). 
If. however. they are unlawfully removed, the illegality does i10t of itself 
exclude them (ante, § 2183). Those principles involve no question of privi
lege. But a few statutes expressly provide that the cllaiodian Df Pllblic recDrda 
is not compellable to remove and produce them; moreover, the testimonial 
privilege as to Dfficial ,'1ecrets operates sometimes to prevent the disclosure 
of the contents of such documents.5 

§ 2207. Seme: (c) Distance from Place of Trial. The jurisdiction of a court 
may cover an extensive territory; but at common law no discrimination 
was made in regard to the distance of the witness' residence from the place 
of trial where his testimony was needed. He was not exempted b~' distance, 
if he was within reach of the court's process. Inordinate hardship was thus 
constantly caused to witnesses by the necessity of tra\"eI!ing a long distance 
and absenting themseh·es for a tedious period from their occupations, per
haps after all for no important benefit to justice. l'Iodern statutes have 
usually remedied this hardship by limit;ng the distance from which a witness 
is compellable to come to the place of triaL 1 

mental and hazardous to the welfare of the quired to attend court out of the county as 
inmates or some of the inmates"). witnesscs in civil suits); N. C. 1913, In re 

UNITED STATES: Ala. (Jode 1907, § 875 Pierce, 163 N. C. 247, 79 S. E. 507 (11 lawyer 
(superintendent and physicians of State insane has no exemption as such; fine opinion by 
hoepitals are privileged from attendanrc to Clark, C. J.); S. C. c. C. P. 1922, § 688 (State 
testify as expert~, but their depositions may insane hospital officer; cited ante, § 1411); 
be taken, in ch-il caaes, and by the defendant Tenn. Shannon's Code 1916, U 5624-5628. 
in criminal cascs and by the State with the 3 Mich. Const.1908,Art.III,§5("Noeleetor 
defendant's consent); Ark. Dig. 1919. § 4206 shall be obliged . . . on the day of election 
(quoted ante, § 1411); Ga. Rev. C. 1910, .,. t<! attend court. as a suitor or witnel!S"). 
If 5886, 5920 (deposition may be taken ~·he!l ' These questions, however, have to be dis
from" the nature of his business or occupation criminated from that of the testimonial protec
it is not poIIISible to SMUre his personal attend- tion given to oifu:UJl secret.!: and henee the 
ance without manifest inconvenience to the precedents and statutes are better dealt with 
public or to third persons, such as postmasters, in one place (post, § 2371). . 
public carriers, physicians. school-teachers, I The last two principles are sometimes con
etc."); Ida. Compo St. 1919. i 8006 (practising fused in the precedents. and accordingly the 
physician or attorney-at-law. out of the county authorities are better examined in one plac£'. 
of residence); Ind. Burns' Ann. St. 1914, post. § 2373. 
§ 439 (practising physician or attorney-nt- § 2207. 1 From the following statutes. 
law) ; La. St. 1877. No. 103 (cited po .• I. dealing with this pri\-ilege, are to be distin-
§ 2207, note); Ky. Stats. 1915. § 217 a, par. 17 guished tholJC which tho ronditions 
(officers etc. of State insane hospitala not re- on which a is receiyable (ante. 

VOL.!Y. ·44 689 
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§ 2aQi PRIVILEGE AS TO ATTENDANCE [CHAP. LXXV 

Any such fixed rules must of course operate somewhat arbitrarily and 
t.herefore unjustly. They have no reference to the importance of the cause or 

§§ 1411-1 ua); the two sets of rules, 68 already 
noted (anlc, § 2204), should properly coincide 
but in fact that is not niways the case: for 
depositiona needed for use in a tM'al otd8ide of 
the Stale. sec anlc, § 2195 (power to take testi
mony for usc outsido of the State). Federal: 
Rev. St. 1878, § 870, Code § 1371 (no y,-itncss is 
compellable to attel1d for a 'dedimus' deposi
tion "out of the county where he 'resides, nor 
more than 40 miles from tho place of his resi
dence ,,); § 876, Code § 1379 (in civil cascs, a 
8ubpcena shlLll not run morc than 100 miles 
frem the place of tho court, if the y,-itncss lives 
out of the district of the court); 1898, DlLvis 
tl. Davis, 90 Fed. 791 (R. S. § 863, construed 
,,-ith the foregoing; a \\-itnes.~ may be com
pelled to appear for deposition outside the 
district of the t!ourt); St. 1808, C. 541, § 41, 
July 1,30 Stat. L. 556, Code § 8823 (before a 
bankruptcy referee, attendance as ,,-itncs.~ is 
not requirc.-<i "at a place outside of the State of 
his residence, and more than 100 miles from 
said place of residence"); § 6148 (in contested 
patent causcs, the limit is 40 miles); § 7133 
(anti-trust laws; 8ubprenas "may run into 
any other district," but in ch·il cases for a 
,,;tness living out of the district more than 
100 miles away the Court's permission must 
he obtained', § 8043 (U. S. shipping board 
investigations; subpcena may compel at
tendance "from any place in the U. S. ") ; 
§ 8973 (U. S. employccs' compensation com
mission; subpcenas may compel attendance 
"within a radius of 100 miles "); St. June 4, 
1920, ch. V, subchapter II, Articles of War, 
art. 22 (judge advooate may issue process to 
compel attendance, and "sur:h process shall 
run to any part of the United Stat~, its 
Territories. and possessions"); 1903, U. S. 11. 

Beavers, 125 Fed. 778 (range of distance 
covered by a Bubpcena of aU. S. CommiSBioner 
acting under N. Y. Statutes in criminal cases) ; 
1902, Re Hemstreet, 117 Fed. 568, D. C. 
(bankruptcy; the effect of Bankruptcy Act, 
§ 41, and Rev. St. § 876, determined; a witnCS9 
need not leave his State to attend before a 
referee); 1906, Re Cole, 133 Fed. 414, D. C. 
(similar) ; 
• <llOOama: Code 1900, § 4021 (no subprena is 
to issJle for a witnllSS residing more than 100 
miles distant, unless on affidavit that his 
personal attendance is .. necessary to a proper 
decision of the caUse, and that his deposition 
would be sufficient for that purpose"); 1894, 
Ex parte Branch, 105 Ala. 231, 233, 16 So. 926 
(under Code § 2793 in the prior Code a 
witness residing more than 100 miles from the 
court-house is not compelled to attend; under 
§§ 2793, 2800, and 2813, a witness who is a 
woman or disabled by illness, ete., and resides 
... -ithout the county, is not compellable to 
attend) ; 

Alaska: Comp. L. 1913, § 1462 (like Or. La1V~ 
1920, § 818); 
Arizona: Rev. St. 1913, Civ. C. § 1237 (at
tendance Ollt of the county of residence or of 
6ubpcena'service is not ohligatory, unless by 
jurlicial order irldorscd on a subprena, made on 
uffi,llIvit, that .. the evidence of the witness is 
rnaterini, and his attendance at the examination 
or trial necessary "); Civ. C. § 1682 (subprenll 
runs to any part of the State, but justice's 
subpcena within the county only); § 1710 
(attendance for a deposition is compellable 
v.-ithin 20 miles of one's abode) ; 
Arkansas: Dig. 1919, § 4161 (attendance at 
trial is not obligatory in a civil action "except 
in the county of his residence or an adjoining 
county," nor attendance at a deposition out of 
the county of residence or of service on 3 days' 
notice); § 3110 (in criminni cauBCS, no Buch 
limitation eltists); § 4207 (not compellable 
to attend where his deposition is allowable, 
unless he has failed to give it after summons) ; 
§ 1258 (party residing in the same or adjoining 
county, compellable to attend); § 4208 (Collrt 
may order personni attendance in spite of the 
ordinary exemption, on affidln-it that his tes
timony "is important, and that the just and 
proper effect of his testimony cannot, in a rea
sonable degree, be obtained without an oral 
cxamir18tion before the jury ") ; 
California: Cal. C. C. P. 1872, § 1989 (at
tendance out of county of iWidenee, not 
compcllable, unless v,-ithin 50 miles); P. C. 
§ 1330 (" No person is obliged to attend" out of 
the county of residence or of service of BUb
pcena, unless a su bpcena is indorscd by the 
trial judge's order, or a judge of the supreme 
or superior court, on affidavit of the party 
"stating that he believes" the evidence to be 
material and attendance necessary); 
Columbia (Di8t.): Code 1919, § 1059 (no witness 
need attend for deposition5 oui of the county 
of residence nor morc t.han 40 miles from his 
residence) ; 
Flor-:da: Rev. G. S. 1919, § 270;; ("Except in 
iustice of the peace courts," a witness sub
llCEnaed "must re&de within 25 miles of the 
place where the Court sita") ; 
Georuia: Rev. C. 1910, § 5896 (no witness . 
whose deposition is to be taken, need "go out 
of the county or more than 10 miles from bis 
residence ") ; 
ItI;aM: Comp. 8t. 1919, §§ 7985,8007 (like Ca). 
c. 9. P. § 1989): § 9136 (like Cal. P. C. 
§ 1330, substituting probate judge for superior 
court) ; . 
India7l4: Burns' Ann. St. 1914, § 440 (witness 
need not go out of county of residence for It 

deposition) ; 
Imro: Code 1897. § 4660, Compo Code § 7367 
(attendance not compellable (1) out of the 
State where served, or (2) more than 100 miles 
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of the individual witness' testimony; nor to his ability to absent himself 
without serious hardship; nor to the facilities available for travel. . Moreover, 
from tho residence or placo of service, eJ:cept 
in tho same county anll. except on C()urt order 
or {3} eJ:cept in a district or superior court, 
more than 30 miles" from his place of residence, 
or of service, if not in the same county") ; 
Ka7UIcu: Gen. St. 1915, § 7228 (witness com
pellable in chil cases to attend outside tho 
county of his residence by tendering fees for 
one day's attendance and mileage); § 8079 
(in criminal cases, \\itness must attend from 
any county in the State); § 10424 (witness 
summoned by State commissioner of labor and 
industry need not attend outside the county of 
residence) ; 
Kentucky: C. C. P. 1895, § 534, C. Cr. P. § 151 
(witness necd not attend if residing more than 
20 miles from the place of trial, or if residing, 
or being when ser ... ed, out of the county; 
except in criminal cases); C. C. P. § 149 
(party residing within 20 miles may be com
pelled to attend like any other witDl~~s) ; 
Loui8iana: Rev. Civ. C. 1920, §§ 3941, :3943 
(attendance "out of the parish" of residencl', 
not compellable); § 3959 (personal attendance 
of any \\itncss, compellable on affida ... it that 
"the personal attendance of such ",itness in 
open court on the trial of the case Is necessary 
in order to clicit the truth from such witne_s, 
which cannot be done by taking his deposition 
out of court"; and in all jury cases, the same 
may be done on requesi in wziting without 
affidavit) ; St. 1877, No. 103 (physicians lhing 
more than 10 miles distant, not compellable 
to attend in a chil case .. whene ... er in their 
opinion the life of any of their patients might 
he endangered by their attendance," a sworn 
certificate of the facts to be forwarded by tho 
physician ; pro~ided that at either party's 
request the Court may order the testimony 
"to be taken summarily in due course after 
notice" to the opponent); Rev. L. 1897, 
§ 3960 (in Orleans parish any party "shall 
have'the right to have the pc.-sonal attendance 
of any ",itnesses" by subpalDa, unless such 
testimony has been "taken contradictorily 
with the parties" under St. 1868, Sept. 16); 
C. Pr. 1894, §§ 351, 352 (party residing out 
of the parish not compellable to answer 
interrogatories in open court); R. S. 1870, 
§ 1036 (in prosecutions for a crime punishable 
.... ith death or imprisonment at hard labor in 
penitentiary, attendance is compellable from 
any parish, if in judge's discretion indispens
able); 1844, Crockerv. Turnstall, 6 Rob. La. 
354,355 {preceding sections applied}; 1846, 
Walker v. Copley, 1 La. An. 247 (same) ; 
Maine: Re .... St. 1916, c. 49, § 11 {witnesses 
hefore State labor commissioner need not go 
outside county of residence}; c. 112, § 11 
(deponent need not tm ... el morc than 30 
miles) ; 

(chi! cases ; 
county) ; 

.... itness must attend in any 

.McuaachlUlett$: Gen. L. 1920, c. 233, §§ 38, 39 
(depositions; deponent is compellable to go 
20 miles from his abode; if 1\ non-resident but 
",ithin the State, only 10 miles) ; 
M~SOllri: Rev. St. 1919, § 5422 (not compel
lable in a ci ... il suit to go more than 40 miles 
from residence \\ithout tender of fees) ; 
.Montana: Re\,. C. 1921, § 10622 (like Cal. 
C. C. P. § 19S9); § 12183 (like Cal. P. C. 
§ 1330); 
Nebraska: Re\,. St. 1921, § 8861 (attendance 
is not compellable in a civil nction out of the 
county of residence, nor for a deposition out 
of the county of residence "or where he may 
be" when sen'cd); 
,\-nxJila: Ue\·. L. ]912, § 5431 (like Cal. C. C. 
P. § 1989); § 7359 (like Cal. P. C. § 1330, 
suhstituting "district" for "county," and 
omitting" judge of the superior court ") ; 
',ew Jersey: Compo St. 1910, E~idence § 12 
(witness must nttend out of the county) : ',ew Mexico: Annot. St. ]915, § 2]60 
(witness depo!>ing for use in a case pending 
outside the State. not to be compelled to 
attend outside the judicial district of rebidence 
or sojourn) ; 
New York: C. P. A. 1920, § 300 (depositions; 
"itness resident need not attend out of his 
county of residence or office; others, out of the 
county of sen'ice, except where order speci
fies another county): J. C. A. 1920, § 190 
(before justice court witness need not go out
bide the county of the justice or adjoining 
county) ; . 
North Dakota: Compo L. 1!113, §§ 78&1, 7876 
(not compellable in chi! cases to attend trial 
out of his judicial distriet or eounty of residence 
or to give a deposition out of the county of 
residence or senice); § 11034 (criminal cases: 
like Cal. P. C. § 1330); § 1078 (similar for 
contested elections to legislative assembly): 
§ 7878 (person confined in prison cannot be 
taken to court outside of the county for exam
ination as witneSl!) ; 
OhiQ: Gen. Code Ann. 1921, § 11506 (no person 
compellable in a chil cIISe to attend out of the 
county where he resides or is subpcrnaed, ex
cept to the adjoining count~·, or to the county 
where "enue has been changed; nor when he 
is custodian of an irremo"able official docu
ment, unless the Court orders its removal) ; 
Oklahoma.: Compo St. 1921, § 594 (witness not 
obliged to attend in chil trials out of the county 
of residence, nor to attend for a deposition out 
of the county of residence or of service of sub
peena); § 2837 (criminal cases; not obliged to 
attend out of the eounty of residence or service 
of SUbpreIlIl, except as in Cal. P. C. § 1330) ; 
Ortoon: Laws 1920, § 818 (not compeIJablc to 

MaryllJ.lld: Ann. Code 1914, Art. is, § 159 attend out of the county of residence or service 
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when they regulate the exemption merely by political subdivisions as by 
counties they even fail to take account of the very reason for their enact
ment, since the county line may be but a few miles from the place of trial. 
Such statutes are therefore ill-advised and defective, whenever they do Dot 
leave it always to judicial discretion to obviate their arbitrariness by com·· 
pelling attendance beyond the usual distances when this measure seems 
necessary. Nevertheless, these statutes represent a just need in legislation 
and rest on a sound general policy, as set forth in the following passage: 

1848, New York Commusumers (DauUl D. Field and other.r) oJ Practice and Pleading, 
Fir.:t Report, 250: "Can there be a doubt that, under our present system, the rights of 
witnesses are grossly disregarded? Why should the law permit a person to be taken from 
Suffolk to Niagara against his will, and at great sacrifice, because two persons in Niagara 
have a legal dispute? The loss to the witness may be more than the whole subject of 

. litigation. Does not the law in ihis case inflict a greater wrong that it may redress a less? 
We think it does; and we propose to prevent it hereafter, by declaring that no person 
shall be taken hereafter out of his own county for another person's civil action. • •• There 
should seem, moreover, to be no good reason to require the personal attendance of a wit
ness at ~o great a sacrifice. No doubt, his appearance upon the stand, where the testimony 
may be taken from his lips, is preferable to a '\\Titten deposition, taken at a distance. But 
that is not the only question. The point is this, whether the increased advantage to the 
parties of having the judge and jury see the witness, is more than a coIIDterpoise to the in. 

unleS/! the residence is 'within 100 miles; except 
in a court of record. upon the Court's order 
indorsed on !!UbprenB and made c>n affidavit 
that" the testimony of the witncss i~ material 
and his oral eJ:aminatio.n important and desir
able "); 6' 1693 (similar for criminal cases. the 
distance being only 30 miles; but Court may 
order attendance from anywhere in the State) ; 
Penmylvania: St. 1836. Junc 16. § 22. Dig. 
1920. • 18322. Qyer and Terminer (Courts of 
common pleas and of oyer and terminer may 
ill8lIe subprena into any ccunty) ; 
POlto Rico: Rev. St. & C. 1911. § 1482 (at
tendance out of the district of residence. unless 
less than 30 miles distant, is not obligatory) ; 
Sou.t1I Carolina.: C. C. P. 1922. § 687 (deponent 
must attend Court if within the county or not 
more than 30 miles away); § 689 (deponent 
muet attend commissione:s if not more than 
15 miles away) ; 
South Dakota: Rev .. C. 1919. §§ 2715. 2737 
(like ~. D. Compo L. U 7864. 7876); § 5003 
(like Cal. P. C. § 1330. omitting mention of 
supreme and superior court judges); § 2738 
(not obliged to attend in civil cases outside 
county of residence; for deposition. not out
side county where he residee or is served); 
§ 7355 (legislative election contests; no wit
neS/! need attend outside the county of residence 
or service); St. 1919. Feb. 21, c. 164 (smend
ing Rev. C. I 2738; in civil cases. judge may 
order attendance out of the county of residence 
or service) ; 
TezaIJ: Rev. Civ. St. 1911. 13640 (subprenna 
ill8lIe for witnesscs. residing or being in the 
county); Rev. C. Cr. P. 1911. § 539 (witncss 

residing out of the county may be summoned 
in criminal cases) ; 
Utah: Compo L. 1917. § 7131 (before a district 
conrt. a witnesB must attend" at any place in 
this State"; before a city court. etc •• not out 
of the county of residence. unle88 within 30 
miles); I 9289 (like Cal. P. C. § 1330. sub
stituting .. a magistrate" for" a justice of the 
!!Upreme court ... etc .• and ,. showing" for" stat
ing that he belie\'cs ") ; 
V . . G~n. L. 1917. I 9120 (travel for at
tendance for deposition not compellable for 
more than 10 milee) ; 
Virginia: Code 1919. § 6218 (witness may be 
summoned {rom outside the city or county. if 
the Court considers it neces,ary) ; 
WalJhinqton: R. & B. Code 1909. I 1215 (wit
ness is not compellable to attend out Qf the 
county of residence unless within 20 miles. nor 
before a justice of the peace unless the, resi
dence is within 20 miles whether lIithin the 
county or not); § 1235 (attendance for deposi
tion. compellable at any place within 20 miles) ; 
I 1898 (before justice of the peace: subprena 
is valid. if the witness "be within 2I'i miles") : 
Wi8comin: State. 1919. I 4056 (atten\iance 
before a justice of the peace is obligatory when 
the witness resides not more than 30 miles dis
tant from his office)'; § 4096 (opponent exam
ined by deposition cannot be required to go out 
of the county of residence); f 4100 (witness 
compellable to give deposition anywhere 
.. "ithin 20 miles of his abode ") ; 
Wllolllina: Comp. St. 1920. §§ 5816. 7511 
("itncss not compell~ble to go out of the county 
of or sE'rvice of subpcena). . 
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§§ 2199-22(7) INABILITY TO ATTEND § 2207 

creased injury to the witness from being brought so far, and at so great a loss. We think 
the question can be answered in only one way. In his own county let him be called to the 
stand. If it be wanted in another, let it be taken in his own, and transmitted thither. 
Should there be a really urgent occasion for the personal attendance oC the witness, there 
can be little doubt that the party may be able to induce him to attend, by compensating 
him for his e.'\.-penses and time. So it is now, where a witness is wanted Crom another State; 
the party makes an arrangement "dth him to come, in many cases where his attendance is 
important. If a witness in Jersey City be wanted for a trial in New York, he can generally 
be induced to attend, though h~ cannot be compelled to do so. So it will happen, we doubt 
not, if our plan be adopted." 

• 
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§ 2210 BOOK I, PART III, TITLE II [CHAP. LXXyr 

SUB-TITLE III: TESTIMONIAL PRIVILEGE 
• 

TOPIC A: PRiVILEGED TOPICS 

SUB-ToPIC I: SUNDRY PRIVILEGED TOPICS -• 

CHAPTER LXXVI. 

§ 2210. (1) Irrelevant Matter~. 
§ 2211. (2) Documents of TltlC, Lien, 

etc. 
§ 2212. (3) Trnde Sccret.~ alHl Cus-

tomers' Names j Official Secrets. 
§ 2213. (4) Theological Opinions. 
§ 2214. (5) Political Votes. 
§ 2215. (6) Personal Disgrace or In

fmny. 
§ 2216. (7) Witness' Body, Chattc\:;, 

or Premises j Exhumation of Corpse. 
§ 2217. (8) Party Opponent in the Civil 

Suit at Bar; History and Policy of the 
Privilege. 

§ 2218. Same: (a) Discovery in Chall-

eery j Statutory Changes for Common 
Law Trials. 

§ 2219. Same: (b) Production of Docu
ments. 

§ 2220. Same: (c) Corporal Exhibition. 
§ 2221. Same: (d) Inspection of Prem

i;:e.; :lnd Chattels j Exhumation of Corpse. 
§ 2222. (9) Facts against One's Interest 

n . .; a Witness Interested but not 1.1. Party to 
the Huit. 

§ 2223. (10) Facts involving a Civil 
Liability in geneml, independent of the 
Suit fit Bar. 

§ 2224. (11) Prosecution in n Criminal 
CU3C j Production of Documents or ChatteL~. 

The first group of Testimonial Privileges (ante, § 219i) protect from dis
closure a certain topic, or class of facts. The concededly privileged topics 
are half a dozen only, though others have from time to time been proposed 
and rejected. 

The privileged topic is to be distinguished from the privileged communica
tion (post, §§ 2285, 2396); in the former, the protection is limited to age· 
neric fact, but is irrespective of the person possessing it; in the latter the 
protection is unlimited as to the topic of fact, but is limited to communica
tions made between persons 11aving a specific relation to each other . 

• 

§ 2210. (1) Irrelevant Matters. The witness has no privilege to refuse to 
disclose matters irrelevant to the issue in hand" first, because irrelevancy 
is a concern of the parties alone, and may be obviated, as a ground for ex
clusion, by their consent or failure to object, and, secondly, because there is 
in the mere circumstance of irrelevancy nothing which creates for the witness 
a detriment or inconvenience such as should.suffice (ante, § 2192) to override 
his general duty to disclose what the Court requires. Moreover, the recogni
tion of a privilege of this sort would add innumerable opportunities to make 
a claim of privilege, and would thus tend to c.omplicate a trial and add to the 
uncertainty of the event. Accordingly, it has always been accepted, at com
mon law, that no privilege of this sort existed: 1 

§ 2210. I Accord: ENGLAND: 1683. Ash- demurred to one of the interrogatories "as not 
ton • .1 Vern. 165 (probate of "ill; a witness pertinent to the matter in issue; the Lord-
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§§ 221()-2224j IRRELEVANT MATTERS § 2210 

1794, Walker's Trial, 23 How. St. Tr. 1098. Mr. Erskine, cross-examining Thomas 
Dunn: "Who gave you the [glass of] shrub the next day?" Jritneas: "Suppose a gentk~ 
man was so friendly as to give me a glass of shruh, is that 3n~·thing~" COl/lIsel: .. I am 
not finding fault with it; who was it?" Witness: .. I do not know whether that is to be 
answered or not .•.. I do not suppose that is any material matter." :'tir. Justice HEATH: 
"You havc nothing to do whether it is material or no; anSWer the question." 

1849, ~JSnET, J., in Williams v. Tllmer, i Ga. 350: "It will not do to permit a witness 
to judge what questions he shall answer and what not; unll.'ss the qUl':itions are such as 
by law he is not bound to answer. he must answer all." 

1853, G.UIBLE, J., in Ex parle .lIcKer, 18 ~Io. ii\1!). GOI: "The opinion of the witness 
that the question is irrelevant is entitled to no ('ousidcration. If a merely frivolous or 
impertinent question were asked of a witncss. the oflie'er taking the deposition might not 
floel himself called upon to compel an answer; hut it would only be in a "ery plain ca~e 
of impertinence that he would undertake to decide that the witness should be allowed tu 
avoid answering. The Court in which the cause is pending will at the trial reject irrele
vant evidence; and it would greatly detract from the value of our statutes whieh authorize 

Keeper overrull-d the demurrer. bcruuse he 
would not introduce such a precedent as for a 
witncss to demur; it did not concern u witncss 
to examino what was the point in L'isue "). 

USITED STATES: PC(I. 1901. People's Bank 
I). Brown. 50 C. C. A. 411. 112 Fed. 652. 
semble.' l!J00l. Crocker-Wheeler Co. !1. Bullock. 
134 Fed. 241. 244 C. C. ("It srems to be settled 
that. ordinarily at least." no such privilege 
e~ists); 1906. Dowagiac Mfg. Co. t'. Lo('hren. 
143 Fed. 211. C. C. A. (collecting the authori
ties); 1906. NeL~on v. U. S .• 201 t". S. 92, 26 
Sup. 358; Haw. l!J06. A,un's Petition. 17 
Haw. 339 (" a witn!'ss is not privileged to de
cline to answer an immaterial question"); 
lit. 1899. Harding t'. American Gluco~e Co .• 
182 Ill. 551. 55 N. E. 5i7; 1a. 1909. Finn I). 

Winneshiek Dist. Court. 145Ia. 15i. 123 N. W. 
1066; Me. 1860, Bradley I). Veazie. 4i Me. 85. 
87 (" If qucstions are improperly asked. they 
must be answered ns the justice or prc~iding 
judge in his discretion shall dictate") ; Mo. 
1853. Ex parte McKee, 18 Mo. 599 (quoted 
wPTa); 1906. Ex parte Gfeller. liS Mo. 248. 
i7 S. W. 552 (Ex parte McKee followed); 
Nebr. 1909. Ex parte Button. Ex parte Ham
mond, 83 Nebr. 636. 120 N. W. 203 (not clear) ; 
N. H. 1910, Boston &: l\Inine R. Co. t'. State. 
75 N. H. 513, 7i At!. 996; N. Y. 1865. Porter. 
J .• in Great Western Turnpike Co. tJ. Loomis. 
32 N. Y. 127. 138 ("When thequcstion ill irr('le
vant, the objection properly proceeds from tho 
P~lrty. and the witnes.~ hns no concern in the 
matter unless it be overruled by the judge"); 
1922, Powelson I). Procter &: Gamble Co .• Sup. 
App. Div .• 193 N. Y. Supp!. 94; Oh. 1893. 
De Camp to, Archibnld. 50 Oh. St. 618. 626, 
35 N. E. 1056 (apart from privilege. the Court's 
determination of relevancy controls);. 1901. 
Re Rauh, 65 Oh. 128, 61 N. E: 701 (a witness 
giving a deposition refuses at his peril on the 
ground of the incompetency ot tho evidence). 

Add the ClISes rited ante. § 2200. note 8 
(documents). 

The following case shows the sensible way of 
dealing with a witnt'ss summoned who has no 
relevant testimony: 1909. R. t'. Baines. 1 
K. B. 258 (subprena to the Prime Minister 
und the Home Serretary to give evidence as to 
a breach of the peace by woman suffragists; 
the subprenaed persons were present on the 
occa8ion. but moved to set aside the &ubpamas 
on the ground that they wl.'re "wholly unable 
to give any evidence which can possibly be 
relevant" and that the \\Tits were sen.·ed "for 
the purposes of v,!xation and to bring the 
defendants and their agitation into further 
notoriety"; held. that both the grounds set 
forth were in fact true. that co therefore it would 
be an idle wlISte ot time and money to require 
them to go down to Leeds to give evidence." 
nnd that the subprena should be set aside). 

The ruling in Holman t'. Austin. 34 Tex. 
668. 673 (1870). went ~hiefly on the ground of 
the mayor's lack of jurisdiction; and the 
remark that. "if the question be ·improper.· .. 
the refusal to aliS\\'cr is no contempt. was an' 
'obiter' interpolation },u~ed on no authority. 
The ruling in Ragland v. Wickware. 4 J. J. 
Mar~h. Ky. 530 (18.19). h"ld the question there 
put to be rclevllnt. \\;thout su);ng that it 
would have been privilf'ged if irrelevant. The 
remark in Roberts t'. Garen. 2 Ill. 396 (1837). 
that a witnrss "is hound to state all the fncts 
in his knowl!'dge that nre applicable to thu 
casc" was not meant to iimit his duty. but 
to express its extension beyond the mere case 
of the party calling him. The ruling in Ex 
parte Krieger (18i9). 7 Mo. App. 367. purgin~ 
of Clmtl.'mpt a witness who refused as deponent 
to answer questions before a notary in a pro
ceeding which should properly have been 
brought as a bill of discovcry against him as 1\ 

party. goes partly on the limited statutory 
powers of a notary and partly on the abuse of 
the process; the headnote. referring to th" 
"irrelevancy" of the qucstion8 lUI a lUollnrl, 
• • 
IS Incorrect. 
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§ 2210 SUNDRY PRIVILEGED TOPICS [CHAP. LXXVI 

the taking of depositions, if the question of relevancy was to be raised before and decided 
by every justice of the peace or other officer who takes a single depositioll in the cause, 
when he cannot know the aspect which the case .... ;Il probably assume at the trial. To 
allow the witness himself to pass upon the question of relevancy and refuse to answer such 
questions as he thought irrclevant, would be to deprive thc party of the testimony of every 
ullwilling \\;tness ...• [The statute authorized the committal of any person refusing to 
give evidence) 'which may lawfully he required to be given.' It is sufficient to say in 
generol terms that, so far as the witnl'Ss himself is concerned, he may lawfully be required 
to answer any questions which it is not his personal privilege to refuse to answer .... 
All evideuee which is not of this character the witness may lawfully be compelled to give, 
even though it may not prove to he relevant lind competent in the partieular cause in 
which it is sought to be ohtained. The ohjection to the relevancy or competency of evi
dence is for the parties litigant to make, and not for the witness." 

Unfortunately, the compilers of the code of California, two generations ago, 
inserted a provision by what authority or reasoning does not appear
which expressly affirmed such a privilege, and this provision has since found 
its way, by imitation, into a few other codes; 2 though little practical appli
cation of it seems to have been invoked. It is Ill! unsound and impolitic 
rule. That a witness has no concern with Helevancy ought to be the firm 

2.4./aska: Compo L. 1913, §§ 1506-1508 
(like Or. Laws 1920, §§ 869-871; California: 
C. C. P. 187Z, §§ 2064, 206.5. 206ij (a witness 
must answer qucstions "Icgal IInri pcrtinent to 
the mattcr in issue"; it is his" right to be pro
tected from" irrelcvant qucstions, and .. to be 
examined only n.~ to matters Icgal and perti
nent to the issue "); 1086, Ex parte Z('ehan
delaar, 71 Cal. 238, 12 Pac. 259 (undcr Code 
H 2065, 2066, .. the rcfuaal to answer a 'Illes
tion not pcrtinent to the iSlluc wad not con
tempt "); 1900, He Rogers, 129 Cal. 468, 62 
Pac. 47 (opinion not clear, but appar('ntly sanc
tioning a refusal to answer an irrele\'ant 
question); 190a, Peoplc 11. Glaze, 139 Cal. 
154, 72 Pac. 965 (prosecution hcld not eom
pcllable to producc at the trial a papcr which 
would not bc admissible); 1904, Rogcrs 11. 

Superior Court, 145 Cal. 88, 78 Pac. 344 
(grand jury; privilege exists for mattcrs not 
pcrtinent); St. 1\107, c. 395, p. 735, Mar. 20 
(a witncss must attend" with any pa·pcrs under 
his control IlIwfully required by the subprena, 
and answcr all pertinent and legal questiolls" ; 
being C. C. P. § 2064 amended); Georoia: 
Rcv. C. 1910, § 51>70 (" It is the right of a wit
ness to be cxamined only as to relevant matter, 
and to be protected from impropcr questions ") ; 
1905, Fenn v. Gcorgia R. &: E. Co., 122 GIL. 
280, 50 S. E. 103 (refusal to answer irrelevant 
questions bcforc a commissioncr, pri\'ileged); 
Idaho: Compo St. 1919, §§ 8043-44 (11 witness 
is compellablc to answer all .. pcrtinent and 
legal questions ") ; I oU'a : 1919, Eller ". 
Eller, 185 Ia. 1053, 171 N. W, 579 (divorce; 
S. intcrvened in respc!'t to thc custody of a 
child; application for interrogatories to 
perpetuatc their tcstimony wcre resisted by 
them as not necessary; held, that since tbey 

were no motc thun witnesses, an order COll)

pelling answer was not apPClllable, in tbc 
ubs~nce of any c1l1im of specific privilege); 
KcntuckV: C. C. P. 1895, § 59a (subject to 
trial Court's control, .. the parties may put 
such legal and pertincnt question~ as th('y llIay 
s('e fit "); Hl22, Gordon 1>. Tracy. 194 Ky. 166, 
238 S. W. 395 (witness beforc tl grand jury 
inquiring into gambling offenccs); Mi88i8sippi. 
Code 1906, § 1923; Hem. § 1583 (a witnes.'l 
is not to be .. excused from answering any 
Qucstion, material and rde\'lInt," uulI'ss 
self-criminating); Montana: He\·. C. 1921, 
§5 10673-10675 (likc Cal. C. C. P. §§ 2064-
2066); New Jera~: Compo St. 1910, E,idence 
§ S (like Miss. Code 1906, § 1923; quoted post, 
§ 2252); Newda: Re\,. L. 1912, §§ 5436, 5437 
(like Cal. C. C. P. §§ 2065, 2066); Oreoon: 
Laws 1920, U 869, 870, 871 (likc Cal. C. C. P. 
§§ 2065. 2066); Philippine Ial. P. C. 1911, 
Gen. Ordcr 58 of 1900, § .'>6 (like Cui. C. C. P. 
§ 2065); Parlo Rico: Rev. St. &: C.1911, 
§§ 1531, 1532, 1533 (like Cal. C. C. P. §§ 2064, 
2065, 2066); Utah: Comp, L. 1917. §§ 7141, 
7142 (like Cal. C. C. P. f§ 2065, 2066); 
§ 7140 (a witness servoo must attend and 
.. answer all pertinent and legal qu('stions "). 

Tbe following ruling was improperly influ
enced by the abo\'c code-n!lings: 1899, 
Ex parte Jennings, 60 Oh. St. 319. 54 N. E. 
262 (refusal to answcr upon irrelevant facts, 
pri\'i1egcd; herc, before a notary taking a 
deposition; but th(' principle is stated broadly; 
citing Ex parte 7.c:ehBndelaar, wpra: Min
shall, J., diss.). The following ruling rests 
on Il special wording: 1896, Ehrmann 1'. 

Ehrmann. 2 Ch. 826 (" pri\ilege" in Ord. 31. 
r. 19 11, sub-rule 2, includes any ground, even 
irrele,'an!'y, on which discovery is resisted). 
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§§ 221(}-2224] IRRELEVANT MATTERS : § 2210 

correlative of the doctrine that a party has nothing to do with Privilege 
(ante, § 2HI6). 

Distinguish the questions as to the power of a deposition-officer to com
pel an answer (ante, § 2195) and the necessity of taking objections to relevancy 
before such officers (ante, § 18). 

Distinguish also the party's objection to interrogatories of discot'erg,' 3 and 
the judge's power to disallow any irrele\'ant question. under the modern 
English and Canadian practice (ante, § 986). 

Distinguish also the question of materiality in a .legislative investigation, 
for there it ma~' involve the powers of that body (ante, § 2195). 

Distinguish, further, the question of a grand jury investigation,' here there 
are no pleadings to tlefine the issues of materiality, and there is no judge 
to take the responsibilit:-· of restraining the inquiries within the issues; 
hence it may properly be held that a witness refusing to answer before a 
grand jury may not be held in contempt without a showing of materiality,4 
though he may not question the jurisdiction.s 

§ 2211. (2) Documents of Title, Lien, etc. The mere fact that a document 
concerns the private affairs of the witness. or that its disclosure would in his 
opinion ineonyenience him, does not creatc a privilege; the duty to assist the 
truth (ante, § 2192) is paramount, and indeed presupposes some sort of 
sacrifice by the witness: 

1842. DEX~I ... X. L. C. J., in Doe v. Date, 3 Q. B. 60S, 617 (compelling an executor of 
defendant's lessor to produce a rent-book): .. [The executor) possessed it in the character 
of executor of the late tenant for life; when produced. it proved the fact of payment of 
rent to his testator. Why was the witness not to prove that fact, either by his personal 
knowledge. if the party calling him chose to question him, or by any paper which he might 
po~? Sueh n paper was not a title-deed, nor within the protection of the nile which 
exempts v.;tnesses from producing document.~ in the nature of title-dceds. The production 
of the paper was a mode of proving a fact; that this fact might be injurious to some 
interest of his own furnishes no reason for his not producing the book." 

IS79, CnrJAn;. J., in U. S. v. Tilden, 10 Ben. 566, 5iS: "While the law jealously pro
tects private books and papers from unreasonable searches and seizures, and {rom un
necessa~' exposure, even when necessarily produced in court, yet the principle is equall~' 
strongly held that parties litigant have the right to have private writings, which arc com
petent for proof in their cause, produced in court; and to this imperative demand of 

I 1905. Perry r. Rubber T. W. Co.. 138 
Fed. 836. C'. C. (depositions: "the general 
rule is that the witness should be required 
to answer all qUI'.stions which may possibly 
be material"); Ala. Code 1909. § 4057 
(opponent qtll~stioned on interrogatories "is 
bound to answer all pertinent Questions ") ; 
1838. Walworth. C.. in Gihon v. Albert. 
7 Paige N. Y. 278. 279 (when the party is 
.. a<l\;sed by his counsel that questions put to 
him are improper or irrelevant to the mattel'd 
referred to the master. but which the master 
deddes it is proper for him to answer. he is 
to refuse to answer; which refusal is in the na
ture of a demurrer to the interrogatory"); 

and citations an/c, §§ 1856-1859. and pODf, 
§§ 2218. 2219. 

c 1920. Hobson v. District Court, 188 Ia. 
1062. 177 N. W. 40. 

$ 1919. Blair c. U. S .• 250 U. S. 273. 3!l 
Sup. 468 (grand jury inquiry into corrupt 
eler.toral practices; a \\;tnC!"»! is not entitled to 
qnestion the constitutionality of the statute 
uefining such offensCB. nor the jurisdiction 
of the court or the grand jury; the general 
duty to testify has no exception based on such 
limitations); 1922. Ex parte Miller. Tex. 
Cr. • 240 S. W. 944 (collecting authorities; 
here. a Ku Klux Klau invcstigation). 
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justice all scruples as to the confidential character of the writings as private property 
(except in certain well ascertained lexceptions growing out of professional employment) 
must yield from considerations of public policy." 

Subject, then, to a general discretion in the Court to decline to compel 
production where in the case in hand the document'i3 utility in evidence would 
not be commensurate with the detriment to the witness, any and every docu
ment may be called for, however personal and private its contents may be. l 

To this conceded general rule, two exceptions have been urged: 
(a) The title-deeds to land were in England always a secret of extraordi

nary importance. The landed interests, at the time of the common law's 
formation and until recently, were overwhelmingly dominant in politics, re
ligion, and social intercourse. The safety of those interests was a paramount 
object. Now, under any title-system not founded on compulsory public 
registration, the secrecy of the title-instruments comes to be a vital (if selfish) 
consideration for the occupants of the land. Their possession may be un
questioned; but the instruments under which they claim are constantly de
fective in some important feature. A boundary may vary, a release be 
missing, a recital be incorrect, a score of defects of one sort or another might 
be discoverable in the chain of title. But the possession and the title are as 
~'et unquestioned, and thus the security of title depends practically on pre
serving these defects from ascertainment by persons opposed in claim, who 

§ 2211. I Add the citations antc, § 2193, extent oC a witnc8S' pecuniary interest in 
and post, § 2286: suit; production not required); Mass. 1859, 

ENoI.ANn: 1702, Geery v. Hopkins, 2 Ld. Burnham v. Morrissey, 14 Gray 226, 240 
Raym. 851 (action for money recch'ed; books (" We know oC no rule of law which exempts 
of East India Company required to he pro- anY person Crom producing papers material 
duced, since, if the transfcrs of stock were to any inquiry in the course oC justice merely 
made only by entry therein, .. it is reasonable because they arc private "); Pa. 1815, Gray 
that they should be produced Cor the benefit v. Pentland, 2 S. &: R. 23, 31 (Tilghman, C. J.: 
oC the party"); 1808, Arney 11. Long, 9 East "When a paper is in the hands oC a third per-
473 (quoted ante, § 2193); 1824, Hawkins son who is not '\\illing to part with it, the Court 
v. Howard, Ry. &: Mo. 64 (action against bank- will sometimes compel its production by sub-
rupt; assignees, not being parties, required to pama' duces tecum'; bllt this is not to be 
produce the bankrupt's books); 1834, Doc v. obtained without special permission, and the 
Seaton, 2 A. &: E. 171, 175, 178 (account books Court always exercises its discretion in grant-
in possession oC the attorney Cor a deceased ing or reCusing it "); S. Car. 1814, Hawkins v. 
third person not a party, compelled to be pro- Sumter, 4 Dess. Eq. 446 (surety for a sheriff 
duccd, the entries affecting the title oC the required to produce sheriff's books); W. Va. 
party calling for them); 1842, Doc v. Date, 1881, :Moat9 v. Rymer, 18 W. Va. 642, 645 
a Q. B. 608, 617 (executor of G., lessor oC (Amey v. Long, ante, § 2200, approved; here 
dcCendant, compelled to produce Cor the applied to a document showing the amount 
plaintiff a rent-hook. the executor not being oC all attorney's Cee). 
a party, and the book not a title-deed). Distinguish the process oC obtaining dill-

UNITED STATEs: Fed. 1879, U. S. 1'. Tilden, covery be/ore trial Crom a witness not a party 
10 Ben. 566, 578 (quoted supra; but here (.:nte, §§ 1857, 1858). 
production was not required merely upon the The following ruling is anomalous: 1886, 
chance oC refreshing the \\itness' memory); Masters 11. Marsh, 19 Nebr. 458, 461, 21 N. W. 
1883, Wertheim v. C('I~.tinental R. &: T. Co., 438 (account-books oC third persoIlB were 
15 Fed. 116 (the oreBident and secretary of a excluded, on the theory that it would be 
corporation, compelled by subpcena d. t. to lIbsurd to suppose that" the private account-
produce the books and papers of the corpora- books of every person" could be compelled 
tion in a suit to which the corporation was to be shown and "subjected to the espionage 
110t a party); 1898, GOBS P. P. Co. 11. Scott, oC the partics"; no authority is cited, nor 
89 Fed. 818 (contracts showing the precise could be). 
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might be only too glad to take advantage of them.2 It comes therefore to be 
a fundamental maxim of the dominant class that each occupant is entitled to 
keep secret his documents of title. Without this, almost any title in the 
country might lie in jeopardy. It is an absolute demand of self-interest that 
the appearance shall pass for the reality, and that land-possessors shall not be 
obliged to occupy and to invest on sufferance, in the constant risk of an over
turn through the disclosure of their defective title in the course of testimony 
casually required for the benefit of strangers litigant. This principle, then, 
that the disclosure of title-deeds in litigation between other parties was not 
compellable, appears to have been always accepted ill English courts, coming 
down as an unquestioned tradition; and it was occasionally extended to docu
ments other than those affecting land; though it seems ever to have been 
regarded as limited by the trial Court's discretion.3 

In the United States and Canada, however, no reason exists for perpetu
ating such a pri\·ilege. The ethics of it, indeed, may be questionable, for the 
law hardl~' does well in lending aid to protect one who is by hypothesis not 
a lawful owner; nevertheless, in England, the law's failure to protect titles 
adequately by registration, and the inevitable risks which were thereby 
created for even • bona fide' titles, furnished a sufficient explanation, and 
justification. But under a system of compulsory public registration of titles 
or of conveyances there is in such a privilege neither necessity nor utility. 
Those who do not register their deeds are few in number; they voluntarily 
take the risk of loss; and their situation does not justify special protection. 
Those who do register their deeds have no need for such protection; their 

: Mr. Samuel Warren's novel. Ten Thou- e~'idence of this lady's title to any part of her 
sand A Year. turns on such a situation. own estate. you cannot compel her to produce 

I 1796. Miles v. Dawson. 1 Esp. 405. Kenyon. them "}: 1834, MiIIs v. Oddy. 6 C. & P. 728. 
L. C. J. (a witness not compelled to produce a Parke. B. (lease not compelled to be produced) : 
warrant of attorney. on the analogy of Chan- 1848. Doe 1>. Langdon. 12 Q. B. 711, 719 (an 
~ery's not compelling a 'bona fide' equitable abstract held not privileged. where no injury 
owner t.o produce): 1815. Copeland I). Watts, could be apprehended by its productioni. 
1 Stark. 95 (a lease belonging to a third person, The privileged witness would of course not 
produced and read. the judge believing that its be compelled to te8h'fy 10 cOlltenl8: 1842. Davies 
production would not be prejudicial to the 1'. Waters. 91\1. & W. 608. 612: though he could 
third person's interests): :815. Reed 1>. be required at least to describe his deed Jor 
James, 1 Stark. 132 (a petitioning creditor idcn/iflClltion: 1847. Doc t'. Clifford. 2 C. & 
summoned for assignees in bankruptcy to bring K. 448; 1854. Phelps r. Prew. 3 E. & B. 430. 
a bill of exchange: Ellenborough. L. C. J.: 438 (on claim of prkilt',~t' for a title-deed. the 
"You cannot with propriety withhold the in- party then prop08ing tUjCl\'C other evidence of 
strument; I cannot. however. do more than contents by one who had seen the alleged 
advise you to exercise a sound discretion on deed, held not an infringement of the pri~'ilege 
the subject "); 1816. Corson r. Dubois. Holt to compel the deed's production for identifica-
239 (Gibbs. C. J .• compelled the production of tion by the witness. the outside alone being 
papers of bankruptcy assignees not parties. the perused: Wightman. J.: "His privilege is only 
production not being prejudicial to them); not to produce the instrument for the purpose 
1817. Roberts II. Simpson. 2 Stark. 203 (trustee, of disclosing its contents "). 
being grantee of the plaintiff. not compelled But the party could prove the contents by 
to produce his title deeds for the defendant) ; any other evidence available: 1826. R. ~. Upper 
1822, Harris r. Hill. 3 Stark. 140 (composition Boddington. 8 Dow!' & R. 726; 1834. Mal"Ston 
deed between a third person and his creditors. II. Downes. 6 C. & P. 381, 382: 1850, Newton 
held privileged): 1829. R. v. Hunter. 3 C. & I). Chaplin, 6 C. B. 356, 367: and the third 
P. 591, 592 (forgery; as to deeds in a witness' person's claim of pri~ojlege was an excuse for the 
possession. "if these deeds form a part of the party'anot producing the original: a~, t 1212 . 
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title, in general, stands or falls by what is publicly recorded, not by what 
they privately possess; and there is no appreciable motive for demanding 
a privilege of secrecy for that which can neither hurt nor help them. 
Accordingly, in the United States, this exceptional privilege has not only 
not been judicially sanctioned, but does not appear even to have been 
c1aimed.4 

(b) Where a person holds a document, not his own, but subject to a lien 
which would be lost by his surrender of possession, or owns and holds a docu
ment, such as a bill of exchange, whose continued possession i8 necessary for 
the enforcement of his right under it, he may fairly claim not to be compelled 
to surrender it for evidential purposes in litigation between other parties. 
This privilege, however, it will be observed, is not to withhold disclosure of 
contents, but only to retain possession,· 5 although in a few instances there 
has been an iII-collsidered suggestion (due probably to a confusion of this 
rule with the rule in England for title-deeds to land) that disclosure was 
not compellable.6 

Nevertheless, there is one situation in which with propriety the Court may 
decline even to compel disclosure, namely, the case in which the litigant 
party seeking to compel it is the person against whom the lien of the witness 
runs. Here his right to use the document evidentially might, on the facts, 
practically annul the value of the lien, and there is no reason why this should 
be permitted him: 7 

4 The following Canadian statutes appear had"); U. S. 1844. Morlcy v. Grecn. 11 Paige 
also to negative it: B. C. Rev. St. 1911. c. 127. N. Y. 240 (witness claiming a lien must pro-
§ 87; Mon. Rev. St. 1913. c. 171. U 54-56 duce the document as evidence. but need not 
(privilege apparently abolished, under the eys- surrender it to the Court's custody, e\'en 
tem of title-registration). t hough the lien be deemed by the Court not 

The foHowing statute gh'es a limited recog- to exist); 1845, Aiken 1>. Martin. 11 Paige 
nition: Conn. Gen. St. WIS. § 5767 (party N. Y. 499, sembl~ (same). 
answering on discovery need not disclose" his • Eng. 1M2, Kemp 1>. King, 2 Moo. & Rob. 
title to property the title whercof is not mate- 437 (a deed of assignment hl'ld by un attorney 
rial to the trial"). under his lien for costs; privileged); 1847, Doe 

6 Eng. 1818. Commerell v. Poynton, 1 t'. CliJford, 2 C. &: K. 448 (attorney holding a 
Swanst. 1 ("A solicitor cannot by virtue of his deed l',s mortgagee of defendant not compel-
lien prevent the King's subject from obtaining lable to produce it) ; U.S. 1830, Bull 1>. Loveland. 
justice"); 1818, Mayne 1>. Hawkey, 3 Swanst. 10 Pick. Mass. 9, 14 (action on a note; the 
93, 95: 1830. Hunter 11. Lcathl.ey. 10 B. &: C. possessor of the note had received it from the 
858.862 (action against underwriters; a broker plaintiff for collection and a sum was due him 
~ompelled to produce the policy, though he had (or advances made under the agreement; held 
a lien upon it); 1833, Thompson r. Mosely, privileged (rom production; when the reten-
S C. & P. 501 (one claiming a lien on a bill was tion is on a claim of "Iegul or equitable inter-
required to produce, but not to surrender it; ests of his own, it is a r;uestion to the discretion 
.. you can stand by the witness while he looks of the Court under the circumstances o( the 
at it to); 1848, Ley \1. Barlow. 1 Exch. 800 case whether the witnesses ought to produce 
(action between allottee of shares and director or is entitled to withhold the paper "); 1855, 
of a company; document in the hands of White v. Harlow. 5 Gra~' Mass. 463, 466 
defendant's attorney who had a lien (or charges (attorney held on the facts not to ha\'c such a 
due from the company; Parke. B.: "The lien lien on 110 note 118 to be entitled to withhold it). 
eannot defeat the right to inspect the docu- 7 1898, Davis II. Davis. 90 Fed. 791 (at-
roents; the case of Hunter II. Lcathley WIUI 110 torney claiming a lien on papers as against the 
solemn decision "): Can. 1868. Deadman II. party Bummoning him, held not compellable. 
Ewen. 27 U. C. Q. B. 176 (attorney having a since "the value of the lien often lies almost 
lien. held bound to produce the deed; the altogether in the power to withhold the papers 
Court "would have protected any lien he from use as evidence"; othel'Wise, where the 
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1922, ROGERS, J., in The Flu8h, 2d C. C. A., 277 }<'ed. 25, 30: "As a matter of principle. 
and without regard to authorities, it seems to us that a client's right to inspect the papers 
upon which the attorney's lien exists should be denied. His lien is a mere retaining lien, 
and gives him only a right to retain them until his charges are paid. He has no right of 
sale, and his right of retention is valuable only in proportion as the papers are valuable to 
his client. The le\'crage which the possession of the papers affords depends upon how em
barrassing to the client the possession of them by the attorney is. If the client is given the 
right to inspect the papers or to compel their production while the lien continues, it cer
tainly impairs the value of the lien, Bf· it diminishes the embarrassment eaused by the 
attorney's retention of them, and might make them valueless to the attorney, and the 
lien nugatory. At the argument rounsel gave a homely, but etTeetive, illustration of this. 
He said that a blacksmith has a lien on a horse for its shoeing, and can retain possession of 
the horse. It he were compelled to let the owner have the use of the horse whenever he so 
desired, the blacksmith would simply be left with the privileges of feeding and caring for 
the horse." 

From the foregoing exceptions to the general doctrine must be distinguished 
tl-.:..se cases in which a privilege has been asked for a document held by the 
witness as attorney and thus governed by the principles of a special exemption 
(post, § 230i); those cases, also, in which the document is held by a trustee 
or othel' person as the agent of the party opponent, and is thus at common law 
privileged from production except upon a chancery bill of discovery (post, 
§ 2219); and those cases, finally, ·in which the document is desired to be 
held back as a confidential communication in general (post, § 2286). 

§ 2212. (3) Trade Secrets and Customers' Names: Official Secreta. In a 
day of prolific industrial invention and active economic competition, it may 
be of extraordinary consequence to the master of an industry that his process 
be kept unknown from his competitors, and that the duty of a witness be not 
allowed to become by indirection the means of ruining an honest and profitable 
enterprise. This risk, and the necessity of guarding against it, may extend 
not merely to the chemical and physical composition of substances employed, 
and to the mechanical structure of tools and machines, but also to such other 
facts of a possibly prh'ate nature as the names of customers, the subjects and 
amounts of expense, and the like. Accordingly, there ought to be and there 
is, in some degree, a recognition of the privilege not to disclose that class of 
facts which, (or lack of a better term, have come to be known as trade 
secreta. 

Nevertheless, the occasional necessity of recognizing it should not blind us 
to the danger of such a measure, or entice us into an unqualified sanction for 

party summoning is not the lienee); 1921, The 
Flush, Appeal of Thompson, 2d C. C. A., 277 
Fed. 25 (attorney's lien upon client's papers; 
collecting the English CIl8CS; quotE'd aupra): 
1886, Cobb •. Tirrell, 141 Mnss. 459, 5 N. E. 
828 (" The plaintiffs claimed a right to put 
the note in evidence as that declared upon by 
them and as the foundation of thpir suit, and 
requested the Court to order the witne88 to 
produce the note for these purposes 
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the witne88 contending and claiming that it was 
his own property [and not the plaintif£'s 
property]. This was in effect to ask the Court 
to decid .. , in a suit to which F. [the witness] 
was not a party, that a "aluable piece of prop
erty belonged to the plaintif£s, and not the 
witness in whose possession it was ..•. The 
rights of one actually in possession of property, 
Bnd claiming to be lawfully 80, cannot be dealt 
with in this summary manner"). 
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such a demand. In the first place, in an epoch when patent-rights and copy
rights for invention are so easily obtained and so amply secured, thcre can be 
only an occasional need for the preservation of an honest trade secret without 
resort to public registration for its protection. Such instances do occar, but 
an object of the patent and copyright laws is to render them as rare as possible, 
and the presumption should be against their propriety. In other words, a 
person claiming that he needs to keep these things secret at all should be 
expected to make the exigency particularl~' plain. l In the next place, the 
occasion for demanding such a privilege arises usually in actions where the 
party claiming it is one charged with infringing the rights of another by 
fraudulent competition in business, and the existence of the fraud can be 
proved only by investigating the claimant's methods of business; in such 
cases, it might amount practically to a legal sanction of the fraud if the Court 
conceded to the alleged wrongdoer the privilege of keeping his doings secret 
from judicial investigation. No privilege at all should there be conceded, al
though as much privacy as possible might be preserved by compelling dis
closure no farther than to the judge himself, or to his delegated master or 
auditor, if (as is usual) the cause is tried by chancery procedure. Finally, 
even where the claimant of the pridlege is not It party chargcd with fraud, no 
privilege of secrf'cy should be recognized if the rights of possibly innocent 
persons depend essentiall~' or chiefl~', for their ascertainment, upon the 
disclosure in question. 

In short. the privilege should be conceded ill those cases only where the 
disclosure of the facts by the particular channel of the witness in question is 
but a subordinate means of proof, relative to the other evidence available in 
the case; for without some such limitation thc general principle cannot be 
enforced (anie, § 2192) that testimonial duty to the community is paramount 
to private interests, and that no man is to be denied the enforcement of his 
rights merely because another possesses the facts without which the right 
cannot be ascertained and enforced. The simple expedient of restricting 
the disclosure to the judge or his delegate will usually prevent whatever 
detriment might otherwise be incurred by fm'cing a pUblic revelation of 
the trade secret: 

1870. HATm;m.f;Y, L. C., in Moore v. Craren, L. R. 7 Ch. App. 94, note: "The Court 
does not. when discovery is a matter of indifference to the defendant, weigh in golden 
scales the questions of materiality or immateriality; but where the nature of the dis
covery required is such that the giving of it may be prejudicial to the defendant, the 
Court takes into consideration the special circumstances of the case, and whilst, on the 
one hand, it takes care that the plaintiff obtains all the discovery which can be of use to 
him, on the other, it is bound to protect the defendant against undue inquisition into his 
affairs. The question of materiality must be tested by reference to the case made by the 
plaintifT's pleadings, and to what wHI be in issue at the hearing." 

§ 1212. I The argUIllenfB of policy 31:sin9t 
fostering such secrecy are powerfully sct forth. 
from the point of view of the industrial scien
tist, by Mr. James DouglWl, of New York. in It 

paper entitled .. Secrecy in the ArfB" (Trans. 
of the American IIIStitute of Mining Enginecr.l. 
July. 1907). 
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What the state of the law actually is would be difficult to declare precisely.:! 
It is clear that no absolute privilege for trade secrei:s is recognized. On the 

1 It should be noted that in those of the his case); 1873. Great Western Colliery Co. 
ensuing cases which arose on intefiogatories 1>. Tucker, L. R. 9 Ch. App. 376 (bill founded on 
of discovery to a party the traditions of chan- the defendant's agency for the plaintiff; dis-
eery might make more of a concession to the covery us to the defendant '>I sales and profits 
privil~ge than otherwise: and other "prh'ate tra/L';llctions," not com-

ESCILASD: 1726, Shelling v. Fanner, 1 Strn. pelled): IS75, Hcugh r. Gnrrctt, 44 I.. J. Ch. 
(i-lli (tresplll!s against one who had been 305 (biU for accoum agaiUBt an agent for the 
governor of 11 factory of the f:.u.t India CQll~- sale of a patent: discovery compelled as to 
pany; defendant called for the company's quantitic:; and prices of goods bOld. but not 
books to prove his ordenl: the company 3l! to custOIIll'!'S' names and IlddrCllScs) ; 
objected that" it might be of mischievous con- 1883. Badisel.e A . .\: S. Fabrik, L. R. 24 Ch. 
sequence if, in every action wherein the com- D. 156, 157, 159, 169, 1 i6 (infringement of 
pany is not concerned, they should be obligl-d patent; the defl·ndant ohjecting to a cross-
to lay open the secret:! of their trade. ",but "sub- examination upon his secret process, .. Mr. Jus-
mitted to the directions of the Court": Eyre, tice Pearson considered this objection to be 
C. J., said he "would not oblige the company to reasonable, and allowed the ('xamination to be 
produce them," and so left us to our liberty); continued upon that principle": afterwards 
1 i75, Maharajah Nundocomar's Trial (quoted the defendant clected to disclose, and the e\i-
ante, § 2193); 1834, H. r. Webb, 1 1\100. &: &ob. dl!llCe was heard 'in camera': the shorthand 
405,412 (manslaughter by tfte usc of a noxious notes were impounded, nnd the judge refrained 
pill: the proprietor of the pill. which wa.~ not from stating the process in his opinion; sen-
patented, on being askL-d whether it contained sible opinion by Peanlon, J.: concerning this 
gamboge, was not allow~od to d~'Cline on the case, Lord Alverstone in his Recollections of 
Ir.ound of keeping a trade secret, though the Bar and Bench (1915, p. 189) says that this 
counsel was recommended to ask as little as incident, which he dcs('ribes somewhat 
.. the enw of justice required "); 1856, Tetley differently, was .. although not altogether un-
1'. Easton. 18 C. B. 6-13 (infringement of patent: pre~edented, at the ~ame time comparatively 
di.~(~overy of nnlJlcs and addrcs.~1'S of vendees rare "); 1890, Ashworth v. Roberts, L. H. 45 
i.~ 1I0t privilel(ed merely because the customers Ch. App. 623 (bill for account Ul(ainst the li-
Dlny be exposed to action): J~i, British Em- censcc of a patent, the defendant claiming 
pire S. S. Co. v. Soml'5, 3 K. &: J. 433 (action non-uscI' of the plaintiff's proe~ and uspr of 1\ 

to rerover money extorted on an el<c{'SSive secret proe(>SS of his own: "the mere plea of 
claim; the plaintiffs held entitled to discovery secret prOCl'S:; docs not preclude an answer"; 
as to Iahor and materials enterinlZ into the here he was compelled to answer as to his 
cost, but not as to the !lccounts of wn~es aetu- customers, though not as to his sccret process) : 
ally pnid to worknll'n): 1860, Telford v. RlL~- 1890, l\Iistovski 1>. Mandleberg, 6 Times L. 
kin, 1 Dr. &: Rm. 148 (hill for account agailL~t Rep. 207 (action for breach of contract in 
a 8uni\'ing partner: discovery of the account- improperly' waterproofing cloth: nn.~wer8 to 
st'hedule in his an.~wer, ('om pelled , against the interrogntories ('ompelled; Denman, J.: "It 
objection that the private affairs of his debtors must not be supposed that thero is an absolute 
would be disclosed); 1861, The Don Francisco. privilege as to disclosure of n trade secret; it 
31 L. J. s. ~. Adm. 205 (injury to cargo; dis- is a question of the exercise of judicial dis-
covery as to letters, compelled, against the ob- cretion: .•. the fact thnt it is a trade secret 
jcction that they would disclose "the secrets of is not legally materilu "); 1900, Sacharin Co. 
his businf'S~ "): 1862, Howe ~. McKernan. 30 fl. Chemicals &: D. Co., 2 Ch. 557 (infringement 
Dcav. 547 (action for sellin~ machines falsely of patent: disclosure compelled of names and 
under the plaintiff's name; discovery of prices, addl'C!lses of customers). 
profits, and customers' names, compelled, CASADA: 1883, Star Kidney P. Co. v. 
against the objection that the secrets of his GrCi'nwood, 3 Onto 280 (secret medical formula 
trade wculd be disclosed); 1864, Renard t'. of plaintiff, held privileged, in an action on a 
Levinstein, 10 L. T. R. N. 1'. 94 (infringcment; note for the purchase price, the defendant 
defendant compelled to answer as to his secret setting up fraudulent reprC8entations as to the 
processes: "the Court will be able at the proper curative qualities of the goods; an instructive 
time to protect the defendant from any im- case and a careful opinion). 
proper disclosure of his se('ret"); 1870. Moore UNITED STATES: Federal: 1886, Robinson 
1>. Craven. L. R. 7 Ch. App. 94. note {like the 1>. Philadelphia & R. R. Co., 28 Fed. 340 (cor-
next case): 1871, Can'cr V. Pinto Lette, L. R. poration-books; "care must be exercised to 
7 Ch. App. 90. 96 (infringement of trademark: avoid unnecessary and improper inquiry into 
discovery os to defendant's customers' names, private affairs"; un answer will be demanded 
addresses, and pric,,,,, not required where it only where it is likely to be rele\'snt): 1888. 
was "likely to be injurious to the defendant" Moxie Nen'e Food Co. 1'. Bearh, 35 Fed. 4(1.; 
and not likely to help the plaintiff's proof of «(1 witness for the complainant was a~k ... d "I, 
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other hand, Courts are apt not to require disclosure except in such cases and 
to such extent as may appear to be indispensable for the ascertainment of 
truth. More than this, in definition, can as yet hardly be ventured. 

The boundaries of this privilege run close to certain others. Distinguish 
the limitation of materiality in disco\'ery by a party (post, § 2219), and the 
privilege for communications to an attorney, or to an expert witness acting 

(,Toss-examination for the ingredients of the 
preparation; prh'ilege allowed, bec:lUse the 
commercial \'alue of proprietary artirles de
pended on the secrery of their composition; 
Tetlow II. Savournin. 8upra, approved); 1889, 
Dobson 11. Grahum. 49 Fed. 11 (infringement 
of Patent; the defendant's workmen not 
obliged to IItate 1'o'herein the defendant's 
machine differed from the plaintiff's, and in
spection of the defendant's machinery not 
ordered; but otherwise, .. if it were shown that 
these secrets were used as a cloak to cover an 
invasion of the plaintiff's right, or if there were 
reliable evidence tending to show it "); 1891, 
Johnson Steel Rail Co. ~, North Branch Steel 
Rail Co., 48 Fed. 191 (infringement of patent; 
the manager of a corporation not a party to 
the suit was subpc.cnaed to produce certain 
drawings and t('mplntcs; the defence being 
insufficiency of in~'ention nnd public use, the 
Court held that the drawings in question were 
material as tending to prove this issue and that 
the witness must produce them>; 1899, Gor
ham Mfg. Co. v. Emery R. T. D. Co., 92 Fed. 
774 (manufactm'er seeking to enjoin the sale 
h~' the defendant of goods said by the plaintiff 
to be imitations of his goods, but said by the 
defendant to be genuine; the defendant not 
bound to give the namc of the intermediate 
vendor, where the plainti/T's only usc of the 
fact could be u> decline to Bell further to such 
vendor); 1904, Herreshoff v. Knietsch, 127 
Fed. 492, C. C. (rule for cross-examining to a 
secret invention in an interference case. con
sidered) ; 1904. Crocker-Wheeler CO, II. 
Bullock, 134 Fed. 241, 245, C. C. (Cochran, J.: 
.. It should be accepted, therefore, as correct 
law, that a witness should not be compelled to 
disclose trade secrets embedded in his head or 
in documents in his possession, when their 
disclosure will be prejudicial to him or his 
company, and they arc not relevant to the 
controversy in the Buit or action in which he is 
u witness, or otherwise admissible in evidence 
therein"; applied to a claim made on sub
prena d. t. in a suit on a contract for exchange 
of shares of stock); 1910, In re Grove. 3d 
C. C. A., ISO Fed. 62 (infringement of patent 
on engines for torpedo-boat destroyers; some 
of the documents being apparently material. 
the Court ordered them to be produced before 
the examiner, subject to later determination 
hy the Court); 1915, Marsland v. Du Pont de 
~emour8 Powder Co., 3d C. C. A., 224 Fed. 
fiS9 (bill to enjoin disclosure by a former em
ployee ; general discusaion of the terms on 

which a defendant should be allowed to disclose 
till' process to expert witnesses befor~ trial in 
order to prove his defence; valuabltl opinion 
by ;\fcPhcrson, J.); 1919, Herold v. Herold 
China &: Pottery Co., 6th C. C. A., 257 Fed. 
911 (disclosure of secret formula by assignor 
to sUbSl'Ilucnt employer; decree for defendant 
r~\'erspd, but subject to rehearing if plaintiff 
voluntarily disclosed his process to the trir..! 
judge' in camera '); lotea: I!JOO, Finn v. Winne
shick Dist. Cnurt, 145 Ia. 157, 123 ~. W. 1066 
(tax assessment; plaintiff's books held not 
prh'ilegcd, on the facts); .lIassachll$tlla: 
19:!1, Gossman r. Rosenberg, 237 Mass. 122, 
120 ~. E. 42·1 (commissions on joint purchase 
of merchandise; plaintiff held not entitled to 
refuse to disclose the name of a purchaser; 
.. th~ supposed right or privilcge of the witness 
to refuse to disclose trade sct'rets however 
relevant to the matter . . . is eSBCntially 
unsound "); .YelL' Hampshire: uno, iloston de 
Mainc R. Co. r. State, 75 ~.1I. 513, 77 At!. 990 
(tax-ahateml'nt; third person's private busi
ness, in gl!llt'r:Il, not privileged; hero), the 
value of stock in trade); Sew York: 1921, 
K:LIImagruph Co. t. Stl1mpagraph Co., -Sup. 
App. Div., 11:!8 ~. Y. Suppl. 678, 684 (infringe
Dlent of secret process by former employees of 
plaintiff; defcndants disputed plaintiff's 
invention of secret process; proof' in camera' 
before the judge, declared to be the suitable 
method); Pennsylvania: 1881, Tetlow 11. 

Suvournill, 15 Phila. 170 (bill by a manufac
turer of cosmetics to restrain the defendant frorn 
using his trademarks; answer, that the 
plaintiff's artides, being injurious, should not 
he protected; discovery by the plaintiff of 
the ingredients of his articles, not compelled 
under the circumstances); Virginia: 1905. 
Worrell 11. Kinnear, 103 Va. 719, 49 S. E. 988 
(damages for breach of contract ordering the 
making of certain steel doors: the cost of 
manufacture being in issue, questions as to the 
plaintiff's amount of businellS, fixed charges. 
etc., were held privileged, as "undUly pJ')ing," 
on the suggestion that the sole business com
petitor of the plaintiff was in collusion with 
the defendant). 

The follo\\ing odd case helongs perhaps 
under this principle: 1899, Alvord 11. Alvord, 
109 Ia. 113, SO N. W. 306 (son's petition for 
guardian for a mother alleged to be insane; 
Dlother not bound to disclose the terms of a 
will made by her). Add the Sugar Trust case in 
Congress: U, S. 11. Chapman, Smith'd Digest 
of Precedents of Congress. 1894, ..,p. 191, 810. 
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as attorney (post, §§ 2301, 2307). Distinguish also the substantive law as 
to enjoining the unlawful disclos1lre of a trade secret,3 Distinguish further the 
privilege against the disclosure bj' an official of business secrets contained in 
a report required by law to be made to him; this includes reports of property 
made to an asse,~sor, and of the details of an unfinished invention under caveat 
(post, § 2377), as well as information acquired by a factory-inspector, mine
inspector, or railway-commission (post, § 2377). 

The question of privilege as to ba1!~'ers, telegraphers, trustees, journalists, 
etc. (post, § 2286) involves still different principle~. 

O.tJicial Secrets. There must be a privilege for secrets of State, i. e. matters 
whose disclosure would endanger the nation's relations of friendship and profit 
with other nations. This privilege, however, has been so often improperly 
invoked and so loosely misapplied that a strict definition of its legitimate 
limits must be made. In order to distinguish it from other principles justi
fying the exclusion of official documents, these various principles, super
ficially related, must be considered together and the precedents discriminated 
- in connection with the privilege for Communications between Govern
ment and Informer (post, §§ 2367-2376). 

§ 2213. (5) Theological Opinions. That a prh'ilege should be needed 
against the disclosure of one's theological opinions would have been main
tainable up to three generations ago, more plausibly than it is to-day, when 
religious rancor is less marked and mutual toleration more general. Never
theless, considering that the establishment of such matters can rarely be of 
value in the ascertainment of litigated facts, and that, whenever it is, the 
tenor of a man's opinions can usuall~' be sufficiently ascertained from his 
voluntary extrajudicial professions, without putting him to his oath in court, 
it would seem wise to sanction the privilege, especially since the lack of it 
might lead to gratuitous attempts to annoy witnesses on cross-examination. 
The privilege can be recognized, subject to the judge's discretionary right to 
compel disclosure whenever it seems necessary to the ascertainment of the 
main facts in litigation: 

18i9, FOSTER, J., in Freev. Buckingham, 59 N. H. 219, 225: "It is not customary in mod
ern practice to permit an inquiry into a man's peculiarity of religious belief. This is not be
cause the inquiry might tend to disgrn<'e him, but because it would be a personal scrutiny 
into the state of his faith and conscience. contrary to the spirit of our institution~. A man is 
competent to testify who believes in the existence of God and that divine punishment, either 
in this life or the life to come, ,,;11 be the COIl~L'quellce of perjury. No judicial tribunal is 
bound to inquire, nor ordinarily \\;11 inquire, whether a ,,;tness be a Protestant or Romanist, 
Trinitarian or Unitarian, a Shaker, Monnon,Jew, or Gentile, a Spiritualist or a. Ma.teria..1;st." 

As a matter of precedent, such facts were originally privileged from dis" 
closure so far as they involved the witness in a crime or forfeiture, in the period 

a Eng. 1851, Morrison 17. Moat. 9 Hare 241 ; Mass. 452; 1897. Thurn Co. p. TlocSYDSki. 
1857, Gartside v. Outram. 26 L. J. Ch. N. 8. 114 Mich. 149. 72 N. W. 140; 1903. StaDe 11. 
113; U. S. 1903. Stewart 17. Hook. 118 Ga. 445. GOBS. 65 N. J. Eq. 756. 55 Atl. 736. 
45 S. E. 369; 1868. Peabody 17. Norfolk, 98 
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§ 2213 SUNDRY PRIVILEGED TOPICS rCHAP. LXXVI • 

when the Catholic religion brought its adherents within the intolerant pen
alties of the law. l But the pri\'i!ege was afterwards recognized. at least in 
the United States, upon the broad ground that theological opinions as such 
were protected from self-disclosure.2 Furthermore, under the constitutional 
provisions guaranteeing freedom of religious belief and competency as a wit
ness irrespective of theological opinion, the Courts often prohibit inquiry into 
a witness' opinions; but whether this is done on the ground of the irrelevancy 
of the matter of inquiry, or on the ground of privilege, or of both, is usually 
not easily ascertainable from the judicial language.:; 

§ 2214. (6) Political Votes. In general, there is no need of a privilege 
against the disclosure of political opinion, because it is not for the interest 
of the community that such beliefs should remain secret. The formation 
of a sound public opinion, by discussion and comparison, is essential in all 
representative government; and there is no good reason why any citizen 
should be encouraged to go through life with mute secrecy upon his political 

• vIews. 
But the secrecy of his tote is a different thing. The community's interest is 

that the citizen's vote, the culminating act by which Jlis opinion is made most 
effective, should be absolutely sincere,i. e. should represent accurately his 
opinion upon the persons or the propositions presented for choice. At the 
time of voting, especial danger exists that influences of oppression will premiJ 
to coerce the elector into an insincere vote. This danger affects the welfare 
of the State itself, as dependent upon freedom of political action. While, 
therefore, there may be no warrant for sanctioning secrec~' of political opinion 
as such, there is a need for securing secrecy of voting, in order that the vote 

§ 2213. 1 1696. Sir John Freind's Trial. 13 
How. St. Tr. 17: 1743, Craig v. Earl of Angle
sea. 17 How. St. Tr. 13·17: 1781. Lord Gordon's 
Trial. 21 How. St. Tr. 519. 

2 Eng. 1856. Darby 11. Ouseley, 1 H. & N. 1. 
10 (inquiries as to Catholic doctrines. hcld im
proper; "it is said that the answer would go to 
the witness' ercdit. but that is not so "): 1861. 
Maden tI. Catanach. 7 H. & N. 360 ("a witness 
who does not object to take the oath can be 
compelled to answer" on • voir dire' as to reli
gioua belief). 

U. S. 1881, Guitcau's Trial. II. 1007 (Dis
trict Attorney: .. Do you bclieve ill a God?" 
The Court: "You are not obliged to answer 
that question, doctor": Dr. Spitzka: "I 
decline to anBwer it. on principle. as. from my 
point of view, an impertinent question in a 
country that guarantccs civil and religious 
liberty"); 1881, Searcy v. Miller. 57 la. 613, 
621. 10 N. W. 912 (witness not sHowed to be 
cross examined as to atheism): 1883. Dedric 11. 

Hopson, 62 Ia. 562. 563. 17 N. W. 772 (simi
lar); 1829. Com. tI. Bachelder, Thacher's Cr. 
C. Mass. 197 (privilege recognized): 1854, 
Com. 11. Smith. 2 Gray Mass. 516 ("The want 
of such religious belief must be established by 

other means than an examination upon the 
titand. He is not to be questioned as to his 
religiouB belief. nor required to divulge his 
opinions upon that subject in answer to ques
tions put to him while under examination ") : 
11>60, Com. 11. Burke. 16 Gray 33 (even lifter 
the statute making disbelievers competent and 
allowing religious belief to affect credibility) ; 
1879, Frcet'. Buckingham. 59 N. H. 219 (quoted 
IlUpra). 

The privilege. it would seem. does not 
slluction II. general refusal to be 11 witness: 
1793. Stansbury t'. Marks. 2 Dall. Pa. 213 (wit
ness refusing to be sworn. because, being a 
Jew. "it ws.s his Sabbath." fined for contempt). 

3 Ante. § 1820 (oath). 
These constitutional provisions arc collectcd 

anie. § 1828 (oath): thcy sometimes provide 
that no witness shall be .. questioned as to his 
religious opinions." Compare also the cases •• 
on the question whether theological opinion 
may be proved by other testimony to affect 
his credibility (ante. § 935), and on the propri
ety of inquiring into theological belief for the 
purpose of ascertaiJ1ing the most binding lorill 
01 oath (ante, § 1820). 
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§§ 2210-2224] THEOLOGICAL OPINIONS, POLITICAL VOTES § 2214 

may correctly represent the opinion. In short, the danger that the citizen 
himself may incur enmity or other detriment by the compulsory disclosure 
of his true opinion, at ordi:lar~' times or in court, is not to be regarded as worth 
attention; but the danger to the State, of obtaining a false index of his opinion, 
at the crucial moment of voting, is decidedly to be guarded against. The main 
expedient for this purpose is to pro\'ide such apparatus at the polls as secures 
permissive, and, under modern systems, compulsor~' secrec~·.l But this ex
pedient would be deficient if also the privilege were not conceded of being 
silent ever afterwards as to the tenor of the vote, Thus it is that the privilege 
of not disclosing, in a court of justice, a formal act of expression of the wit
ness' political opinion done at a prior time comes to be recognized as a corol
larv of the secrecy of the ballot. • • 

That a privilege exists not to disclose by the witness' own testimony the 
tenor of his vote, has not been doubted, either under the earlier American 
system of permissive secrecy at the polls or under the modern Australian 
system of compulsory secrecy: 2 

1868, CHRISTI.\XCY, J., in People v. Cicott, 16l\1ich. 283, 2!Ji, :313: "The object of this 
[constitutional] rt.'quirement [prO\iding that all votes be give\l by ballotJ. when considered 
with reference to the history of our country and the whole theor~' of Jlopular government, 
where sufl'ragc is practically universal, is too plain to be misunderstood. It was to secure 
the entire independence of the electors, to enable them to vote according to their own 
individual convictions of right and dutr, ",ithout the fear of gh'ing offense or exciting 
the hostility of others. And with this view the right is secured to every voter of con
cealing from all others, or from such of them as he may choose, the nature of his vott!, or 
for what person or party he may have voted." C'\lII'BELL, J.: "Our whole ballot system 
is based upon the idea that, unless inviolable secrecy is preserved concerning every voter's 
action, there can be no safety against those personal or political influences which destroy 
freedom of choice." 

But certain discriminations are necessary: 
(a) If the vote was illegal, the privilege is not applicable, • smce no pro-

r" § 221(. 1 18H9. Wigmore, Australian Ballot 
System, 2d 00 .• 50. 

1 To the following cases, add thos~ in the 
ensuing note: 

ENGLAND: 1872, St. 35 & 36 Vict. c. 33, 
§ 12, Ballot Act (u No persoll who has voted 
at all election shaH, in any legal proceeding to 
question the election or return, be required to 
state for whom he hllll voted"). 

CANADA: These 'are like the English sta~ 
ute: Dom. St. 1920, 10-11 Geo. V, e. 46, 
§ 93 (Dominion e.'ections); B. C. Rev. St. 
1911. c. 72, U 98, 160 (in procecding~ where 
the scrutiny of ;lal\ots becomes necessary. 
"the mode in w'hich any particular elector 
has voted shal1 /lot be discovered until he 
has been proved to have voted and his vote 
has been declared by a competent Court to be 
invalid"); New!. Conso!. St. 1916. c. 3, § no; 
N. Se. Rev. St. 1900. c. 5, § 82; Ont. Rev. St. 
1914, e. 8, § 166. 

UNITED STATE8: Ala. St. 1911, No. 259. 
p. 249, Apr. 6. § 32 (primary election~; 
witness compellable" to ans""er:if he voted . . . 
alld to answer touching his qualifications"; 
and if not qualified, "he may be required to 
answer for whom he votL-d," ",ith immunity 
from protieeution); St. 1915, No. 7S. p. 218, 
§ 41 (primary ck'CtiOlL~); 1887. Dixon t'. 

Orr, 49 Ark. 238. 242; 1887. Pedigo 11. Grimes, 
113 Ind. 148, 11:0, 13 N. E. 700; 1918. Powers 
11. Harten, 183 lB. 764, 167 N. W. 693; 1895. 
Com. 11. Barry. 98 Ky. 394. 33 S. W. 400; 
1892, Attorney-Gen~ral 11. McQuade. 94 Mich. 
439, 444. 53 N. W. 9H; 1895. Schneider t', 
Bray, 22 Nev. 272. 39 Pac. 327; 1863. People 
~. Pease. 27 N. Y. 45.71. SI. per S~lden. J .. 
semble. and Denio. C. J,; 1851, Kne88s' 
Casc. Pa. Com. Pl., 2 Pal'l!. Eq. Cas. 553, 585; 
Pa. St. 1874, May 19. § 34. Dig. li)20, § 10068 
{contested elections}; 1916. Beauregaard 1'. Gun
nison City,48 Utah 515, 160Pac.1315(residence). 
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tection is needed for any but those entitled as electors to cast a vote.a Never
theless, an actual voter would be protected by the privilege against self
crimination (post, § 2250) from disclosing the fact of his illegal voting; 4 

though not from disclosing the tenor of the vote, if the fact of voting were 
otherwise evidenced.5 

(b) The elector may -wah'c this privilege, either expressl~' at the trial or 
by conduct prior thereto.6 

(c) It has been suggested that It due regard for the purpose of secrecy 
requires that even other testimony than the voter's shall also be excluded.7 

'Ida. Compo St. 1919. § 7290 (voter v. Kraft, 18 Or. 550. 556, 23 Pac. 663; Pa. 
may be compelled, in an election inquiry, 1861, Thompson 11. Ewing, 1 Drewst. 67, 100; 
to disclose his qualifications; if not fluaH- S. D. 1895, Vallier v. Drakke, 7 S. D. 343, 64 
fied, be must "answer for wbom be voted"; N. \V. 181, semble; Wis. 1868, State 11. Hil
no answer "shall be used against him in any mantel, 23 Wis. 422, 425. 
criminal action"); Ill. 189S, Eggers v. Fox, Some of the statutes quoted post, § 2281 
1 i7 111. 185, 52 No E. 2(\9 (but the opinion (privilege against self-crimination) take away 

. carelessly fails to discriminate betwccn the this privilege by granting immunity. 
privilege against self-crimination, lind that of 4 1868, State 11. Olin, 23 Wis. 309, 318. 
electoral pl'ivacy); 1899, Gill v. Shurtleff, 183 6 Can. Dr. C. Rev. St. e. 72, § 160 (quoted 
Ill. 440, 56 N. E. 164; 19U1, Sorenson 11. 8upra, n. 2); U. S. 1901, Black 11. Pate, 130 
Sorell:lon, 189 Ill. 179, 59 N. E. 555; 1909, Ala. 514, 30 So. 434; 1909, Buckingham v. 
Buckingham 11. Angell, 238 Ill. 564, 87 N. E. Angell, 238 Ill. 564. 87 N. E. 285; 1868, State 
285; Ind. 1887, Pedigo 11. Grimes, 113 Ind. 1'. Hilmantel, 23 Wis. 422, 425. 
148, 151, 13 N. E. 700 (but thc illegality of the For statutes designed to takc away this 
vote must first be shown; here the decision privilege by granting immunity, see post. 
followed a statute, rosen'ing the qucstion of § 2281. 
the constitutionality of the statute); la. 6 Eno. 1874, North Durham Case, 3 O'M. 
Compo C. 1919, § 591; Karl. G. S. 1915, § 4276 & H. 1 (qucstion as to a voter's party, allow
("if he was not a qualified voter," witncss must able if he has "held himself out as belonging to 
:\!lswer "for whom he voted"; but" no part of olle party"); 1880, Harwich Case, O'M. 
bis testimony shall be used against him ill a & H. 61, 64 (same); U. S. 1!)OI, Black 11. 

criminal action"); Ky. 1899, Tunks 11. Vin- Pate, 130 Ala. 514, 30 So. 434; 1906, State 11. 

cent, 106 Ky. 829, 51 S. W. 622; 1913, Matlack, 5 Pen. Del. 401, 64 Atl. 259 (mis
Vansant 11. McPherson, 155 I{y. 34, 159 S. W. conduct of election officers in misreading 
630 (no prh;lege for a legal voter casting a ballots at a primarY election; waiver allowed) ; 
ballot illegal because cast after the lawful 1868, Christiancy. J., in People l!. Cicott, 16 
hour); 1919, Black v. Spillman, 185 Ky. 201, Mich. 283, 314 (by declaring at the polls his 
215 S. W. 28 (illegal voters may testify for intention to make his vote public and by 
whom they voted, and may decline only on the openly showing it); Mich. Compo I.. 1915, 
ground of GeU-crimination); La. 1893, Tullos § 3816 ("the bnllot of no person shall be in-
11. Lane, 45 La. An. 333, 341, 12 So. 508 i spected or identified" l\;thout his written 
Mich. 1868, Christiancy. J., in People 11. eonsent, unless hn has been convicted of false 
Cicott, 16 Mich. 283, 314; Nebr. Rev. St. swearing therein or was unqualified as a 
1922, § 2080; NC11. Rev. L. 1912, § 1825 voter); 1904. Lane 11. Bailey, 29 Mont. 548, 75 
(election contest; everY person refusing to Pac. 191 (good opinion by Callaway, C.); 
answer "touching his right to vote" is punish- 1851, Knenss' Case. Pa. Com. Pl., 2 Pars. 
able); N. J. Compo St. 1910, Elections, § 171 Eq. Caa. 553, 585 (careful opinion). 
(the Court may require answers as toqualifica- Contra: 1896, Major 11. Darker. 99 Ky. 306, 
tions; if found not qualified, "then the Court 310,35 S. W. 543 ("Ifhc wercpermittedto so 
can compel him to answer for whom he testify, he couId then be subjected to a moral 
voted"; and criminating answers are not to compulsion from his party nssociates; on" 
be used against him); N. C. 1890, Boyer 11. party might obtain from willing witnCBses 
Teague, 106 N. C. 576, 625, 11 S. E. 665 testimony which the other party would be 
(the trial judge to determine whether the vote powerless to rebut because nnable to compel a 
was illegal); Cons. St. 1919, § 6096 (in statcmcnt of the truth "). 
election contests, "no witness ... shall be T 1868, Campbell and Christiancy. JJ., in 
excused from discovering whether he voted People 11. Cicott, 16 Mich. 283 (in the opinions 
ILt such election, • . . and if he was not a partly quoted BUpra). No other sanction for 
qualified votcr, he shall be compelled to dis- this suggestion seems to have been given. The 
cover for whom he voted "); Or. 1890, State following C8&e perhaps belongs here: 1765, R. 
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Theoretically such a consequence might follow; but, under the improved 
systems of polling-apparatus nearly everywhere now required, it is virtually 
impossible, except in rare instances, to identify a particular voter with his 
ballot; so that the question is no longer a practical one, except as concerns 
the use of the voter's own hearsay statements of the tenor of his vote; these 
are without the present privilege, because the~' represent a voluntary waiver 
of it (supra, par. (2) ), and the only question can be whether they are admis
sible under the Hearsay rule (ante, § 1 i12). 

(d) Where a statute e::-'llressly requires the ballots to be destroyed unopened, 
except in the case of an election-contest, the question 2 rises whether they 
can be examined for any other purpose in a judicial inql·,iry. Here, however, 
the present principle is not involved, for there is no at;.empt to identify the 
ballots with a particular voter, either by asking ror his own testimon:.' 01" 

otherwise. Hence, th~! decision should depend solely upon the implied effect 
or the statutory languaw,.8 

(e) \Vhere the certificate of an election board is questioned as to its correct
ness of enumeration, the question arises whether it is to be deemed conclu
sive or may be overturned by a recount or the ballots or the tally-lists; this 
involves the principle of conclusive testimony (allte, § 1351). 

§ 2215. (7) Personal Disgrace or InfanlY. The common law recognized in 
some degree a privilege against disclosing facts involving one's own disgrace 
or infamy. This privilege has' already been examined, both in its history. 
and its present scope, in considering the subject of impeaching the chard 
acter of witnesses (ante, §§ 98-1, 986, 987); for it is necessary to discriminate 
between the judge's discretionary control over the subject of the questions to 
be put and the witness' privilege not to answer a question allowably put. 
Of this privilege (in such jurisdictions as still recognize its validit~·) it is enough 
here to recall that it does not apply to facts 1I1aterial to the isslIe, and that it 
does not e>..1:end to matters merelytellding to dl'.Ygrace, i. e. matters not in them
selves disgraceful; and in these respects it differs from the privilege against 
disclosing self-criminating facts. l 

It may be added that the term" scandal," as indicating matters which a 
party in equity, when SUbjected to a bill of discovery, need not answer, is 

t. Vi cD-Chancellor. 3 Burr. 1647, 1662 (voting 
for the High Steward of Cambridge Univen:ity; 
Wilmot J., said that the proctor's oath of 
secrecy "could not defend the taker of it 
from giving evidence bcforo a court of jus
tice "). 

8 Allowed: 1890, Re Massey, 45 Fed. 629 
(grand jury's investigation of a false return by 
an election officer; held that the local statutes 
requiring the ballots to be presen,ed ~ecret, 
unless in clll!e of a contested election, did not 
prevent their disclosure in a judicial inquiry; 
the local constitution and the general principle 
of the hallot being the foundation for this con
clusion); 1892, Com. I). Ryan, 157 Mass. ·103, 

32 N. E. 349 (similar). Contra: 1892, Ex 
parte Brown. 97 Cal. 83, 31 Pac. 840 (under a 
stutute requiring the preservation of hallots 
unopened for a year, and then their dpstruc
tion, except only when a contest OCCUI'll as to 
the result of the election, the ballots cannot be 
examined in a criminal proceeding against an 
election officer; the stututo having in effect 
made an cxclllsi~ rule of evidence). 

§ 2215. 1 The detailed points in which its 
operation is to be discriminated from the self
crimination privilege are noticed under the 
latter hend (post. § 2255). 

For the witnes..' liability to expose his bodu, 
for evidential purposes, &ee post, § 2216. 
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not intended to correspond to the subject of the present privilege of a wit
ness in common-law trials; it designates, by a peculiar distortion of meaning, 
the privilege against self-crimination.2 

§ 2216. (i) Witness' Body, Chattels, or Premises; Exhumation of Corpse. 
The testimonial duty (ante, §§ 2192-2194) includes every form of disclosure 
which may assist in the ascertainment of the truth. It is not confined to 
utterances of the voice. It extends to documents (aTlte, § 2200). It extellfls! 
also to the human body and to chattels and premises possessed. Apart from 
anyone of the specific privileges already examined, is there ground for claim
ing a privilege to decline testimonial disclosure in an~' form other than that of 
speaking words or producing documents? 

The answer must be in the negative: 

188i, BREWEH, J., in U. S. Y. Mullaney, 32 Fed. 3iO (compelling a defendant to write' 
his name): "Then the other phrase is, whether you ('an compel a v.itness on cross-cxami
nation to do other than answer questions. This was a physical act which he was called 
upon to do in the presence of the jury. It is a matter of common experience in a ("ourt
room that witnesses are often called upon either for some expnsure of their person or to 
do some physical act suppurting or contradicting their testimollY. A chemist who has 
stated that a certain test disclo5(.'S the presence of poison IllUY be culled upon to repeat 
that test in the presencc of the jury, thut they may see whether the testimony is true m;d 
the test liccurate. A person who testifies to his physical condition may be cOlllpellt'(l 
(there being no improper ell.llosure of person) to uncover his body, that the jury IIllly ~I'e 
whether there be slIch a physical condition as he has testifil>d to. The witness lIlay say. 
for instance, that he was never wounded in the ann, and on cross-examination it would 
be competent to compel him to lift up his sleevc, that the jury may see whether or no 
there was a sear or mark of wound on his arm." 

~evertheless, Courts have occasionally entertained a doubt, in this respect, 
of the same unfounded nature as that which was once raised (ante, § 2200) 
for the production of documents, that is, a doubt as to the existence of 
appropriate process to compel this sort of testimony. Upon this ground 
such a compulsion has sometimes been refused. But how culpable is this 
self-stultifying concession by a Court of Justice that it knows of no process 
to execute its powers for enforcing a conceded duty! There need not he 
a precise precedent for everything. Were the judges of Charles II or George 
III, who themseh-es were bllt the followers of six centuries of ro~'al judge!', 
the last generation vested with the authorjt~· to appl.,· old principles in Ill'\\" 

forms? Nobody has heen able to find any definite authority for the' du('(',.; 
tecum' form of subprena; but the judges of 1808 were not mo,'cd h~- slI("i1 
trifling; such a power, the~' declared (lI TI ie, § 2193) is "essential to the n-ry i 
existence and constitution of a Court of common law." The mere phrasing 

, 1831; Hosmer. C. J., in Skinner 11. Judson. 
8 Conn. 528. 533 ("Tho term 'scandal.' that 
protects a pernon from making answer. hn.~ a 
meaning limited and technical. Fraud. in the 
I'Stnblished senso of tho word. is not the scandal. 
but this epithet is applicahlc to crime only. 
Notwithstanding the: answer of the defendant. 

by the d:~co\'ery of a private fraud. may tcnd to 
cast great reproach on his condurt and chtlrac
ter, still h" is compcIlahle to makll answer. 
But to the ~('andal and infamy arising from 
crime. he i, nC\'cr to be tl<'(,"hsory hy being 
compf'lIed to III II kc disco\·cry"). 
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of an auxiliary writ is not to stand in the way of inherent powers. Is there 
any known precedent of a writ to a court-bailiff ordering him to shut the doors 
to keep out an excessive throng, or to open the windows to let in fresh air? 
But no judge ever refrained from such orders because he had never seen such 
a form. The ordinary subprena for a witness is of no avail when he is in prison; 
but the judges somebody, sometime, no one knows who or when ' varied 
the form of words and ordered the jailer 'habeas corpus ad testificandum' 
(allte, § 2199). They did not supinel~' sit and watch justice defrauded of testi
mony because the usual piece of parchment did not precisel.y fit the exigenc~·. 
The Courts can as well eommand a witness to let the jury, or qualified experts, 
inspeet his premises, his chattels, or his person, as to produce his documents 
It h: not to be supposed that our Courts will finally commit themselves to the 
denial of such a plain dictate of principle and of common sense. 

(a) As to chattels, the question has seldom arisen; but the principle applies 
broadly to ch·il and criminal cases. l Here the additional question may be 
jnvolved of the right to inspection before trial (ante, § 1862). 

The exhumation of a corpse, often a material assistance in insurance or inher
itance cases, is demandable on this principle; subject of course to the trial 
Court's discretion as to necessity and propriety.2 

(b) As to premises, the principle can of course find application only in an 
order for inspection by jury or experts. Presumably its application would 

§ 2216. I Production compellable: 1906. Fin. from the front; if the former, two bullets 
nick t'. P,'t"!'>Ion, 6 P. I. 1 i:l (emhezzlement of would be found in the body; defendant applied 
jewcJry by Pascual; ou the trial, the witnCl!S for an order to perform an autopsy; deceased's 
Peterson, in possession of the jewelry, was body had been buried by hiM relatives, who 
held hound to produce it in SUbpalDll, under refused to conSf'nt to :m exhumlltion; the trial 
C. C. P. § 40:l); Production refused: 1880, Re Court having refused the application, :lIId a 
Shl'phard, 3 Ftod. 1:l (suhpama will not issu(J .... erdict of guilt:,. heing rendered, the judgment 
to bring any hut writings or book!!, as de- was set aside for that error; Ramsey, J., in an 
fined in U. S. Re\'. St. § 869; here refused for able and com.;ncing opinion: "In legal rea.~on, 
patterns of stovt'-castings); 1891, Johnson and baslod 011 public policy and enlightenc-d 
S. S. n. Co. r. North B. S. Co., 48 Fed. 191, 194 justice, there ean be no reasonable doubt as to 
(drawing:.. but not templates, held ,,;thin a what the Court should do in such a case as is 
Bubpu.'lla d. t.). here presented; ... the power inheres in such 

Compare the cases ns to the parlu-oppone7!L's 8 court; ... if it can he said that there is no 
privilege (poBI, § 2:l2l); as to discO'ilcry before precedent for such an IIction, it ean never he 
trial (anlc, § 1862); and lIS to view by jury said again"; Brooks, J., diBS., on the ground of 
(anlc, § 1163). the immateriality c.f the fact sought); 1914, 

! Eng. 190i, Druce's Case, Duke of Port. State ex reI. Meyer r. Clifford, 78 Wash. 555, 
land's Case (cited fully, post, § 2221); U. S. 139 Pac. 650 (claim of alleged children of an 
1!lOO, Mutual Life Ius. Co. v. Griesa, C. C. intestate to inherit; the opposing adminis
Kun., 156 Fed. 398 (il~"ured fell from the roof trator maintained that thl' intestate had been 
of a house nnd died; the issue was whether he castrated in infancy, and that the claimants, 
had committed suicide by taking morphine children of his first wife, were therefore not of 
and had intentionally fallen so as to con('eal his paternity; on affidavits of physicians that 
the suicide; tho insurer's npplication for an an examination of the body would disclose 
order to exhumetthe body and to appoint a ,,;th reasonable certainty whether he hr,(( been 
pathologist to examine it was granted; ex- ('astrated, the trial Court ordered an exhu
ce\lent opinion by Smith McPherson. J.); 1908, mation, in proceedings to approve the ad
Gray 1). Stato, 55 Tex. Cr. 90, 114 S. W. 6.15 ministrator's report; an alternative wl'it of 
(murder; whether two hullet-holes, one in the prohibition was denied, on te('hnical glounds). 
deceased's back and one in his breast, were Compare the' cases cited pOBI. § 2221 (party
mnde by two bullets fired hy the defendnnt, or opponent's privilege ns to exhumation of 
by a single bullet entering and Ica\;ng and fired corpse). 
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be unquestioned, at least under the broad language of some modern 
statutes.3 

(c) As to a witness' living body, whether by self-exhibition to the jur:.' at , 
the trial, or by inspection of experts out of court, there is ample authority I 
denying any privilege of non-disclosure; the trial Court's discretion deter
mining the necessity and the suitable conditions. But many Courts still 
decline to take this liberal view, even in cases where this form of evidence is 
most necessary, as on a charge of rape or slander of chastity.4 It is astonish-

~ Compare the citations post, § 2221 (party
opponent's privilcge), ante. § 1862 (discov
ery before trial), and ante, § 1163 (view by 
jury). 

• The cases on both sides are as follows: 
the distinction between a party and a third 
person is here Iitt!e more than teehnienl. 
especially iu criminal cases. and the precedents 
in § 2220, post, aro thereforo nlso relevant: 
the statutes and rulings as to inspection for 
venereal disease arc placed in § 2220: Alabama: 
1889. MeGuff D. State, 88 Ala. 147. 7 So. 35 
(rape under age of a child C., who testified: 
the defendant's request at thc trial for a 
.. committee of competent physicians to exam
ine the person of the said C., in order that they 
might tcstify," held properly refused, on tho 
grounds (1) that if recognized as a matter of 
right. .. many modest and virtuous females" 
would be deterred from testifying: (2) thut 
the trial Court in any event should have dis
cretion; (3) that no necessity here existed; 
the first ground is inadequate, for the known 
readiness of some not ,irtuous femnles to make 
false charges of rape demands that the accused 
be given cvery safegt.ard: the third ground is 
nlso inadequate, for the necessity must usually 
exist unless there is ample other eye-witness 
testimony): 1893, King D. State, 100 Ala. 85, 
14 So. 878 (assault: the person assnulted. 
being examined for the prosecution, was held 
compellable, at the defendant's instance, to 
exhibit his wounded arm to the jury, .. no 
question as to the delicacy cf the proposed 
exhibition" being involved); Arkansas: 1894. 
McArthur 'D. St.ate, 59 Ark. 436. 27 S. W. 628 
(slander of J. by charging fornication v.ith M.: 
J. having testified denying fornication with M. 
or anyone else. a motion by defendant to 
compel J ... to submit to an examination of her 
person" was held properly denied. on the 
ground that it .. would shock the modesty of 
any innocent woman": forgetting about the 
immodest and non-innocent woman, as in 
McGuff D. State, Ala., supra): Delaware: 
1903. State 11. Puc ca. 14 Del. 71. 55 At!. 831 

. (rape under age: prosecuting witness ordered 

II to submit to physicnl examination by a surgeon 
on behalf of the defendant): Georgia: 1910. 
Crosby v. Potts, 8 Ga. App. 463. 69 S. E. 582 
(Powell, J., approving the principle): Ken
tuck1l: 1920, Thomas D. Com., 188 Ky. 509, 
222 S. W. 951 (detaining a female to have 

carnal knowledge ngainst her consent: the 
accused having set up the female's consent and 
her frequent prior intercourse with him. and 
she having atlhmed .. that she had never had 
sexual intercourse with the accused nor any 
other person." defendant moved that she he 
subjected to a physical inspection by experts 
as to the fact of non-intercourse; motion] 
denied on the ground that she waH a .. mere 
v.itness": this ground wns inadequate. be
cause she was by her testimony trying to put 
defendant into the penit('ntiary, and if false 
she was II dangerous and wicked person: this 
ruling makes it a farce for this Court ever to 
talk about protecting the innocent accused \\ 
with rules of evidence): Michiuan: 1904, 
McKnight v. Detroit & M. R. U. Co .• 135 Mich. 
307. 97 N. W. 772 (physician's action for serv
ices to injured passengers at the defendant's 
request: onc of these passengers. having 
testified {or the defendant. was asked by the 
defendant to exhibit his leg to the jury, but 
declined: held prhil~ged: no authority cited 
in support): Oklahoma: 1915. Walker ~. 
State, 12 Oklo Cr. 179. 153 Pac. 209 (rape on a \ 
child under 14: physicnl e:mmination of the ) 
child, held demandable, on the facts): Porlo 
Rico: 1903. People V. Roman. 5 P. R. 17 (rape: 
the defendant's request that the Court" causo 
the women to appear in court that they might 
be recognized by the aforesaid witness." held 
improperly refused "): 1904. People v. Charon, 
7 P. R. 416 (seduction: the accused called for 
a medical examination of the woman. to show 
her virginity: refused. because a physician had 
already examined her and reported upon it): 
Texas: 1898, Whitehead D. State. 39 Tex. Cr. 
89. 45 S. W. 10 (slander of chastity of a wo
man: a motion to appoint a committee of 
physicians to examine the complaining wit
ness was refused: held that such an order 
would be left to the trial Court's discretion) : 
1903. Bowers v. State. 45 Tex. Cr. 185.75 S. W. 
299 (slander charging unchastity: trial Court's 
refusal to order a physicnl examination of tho 
complaining witness. held proper): Wat Vir
gil'lia: 1921. State v. Drivcr. 88 W. Va. 479. 
107 S. E. 189 (attempt to commit rape under 
age on A. B. aged 12: the defense claimed that 
A. B. was mentnlly defecth'e and a sexual liar: 
a motion beforo trial to appoint a physician 
to make a complete physical examination of 
A. B. was held properly denied OD the fsots, 
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ing that Courts are so prone to ignore the propriety of getting at the truth by 
direct and simple methods, especially when modern science can here be of 
such peculiar assistance. 

In all of the foregoing forms of disclosure by third perS(jn3, the considerations 
of personal privacy, so far as they have any value, are the same as for the 
party-opponent. In the latter case, there enters the additional element of the 
common-law testimonial privilege of the party-opponent; but since that has 
been abolished by modern legislation, the modern authorities on that point 
have a bearing on the present one. To that privilege we now come. 

§ 2217. (8) Party-Opponent in the Civil Suit at Bar; History and Policy 
of the Party'S Privilege. It is a little singular that the oldest and once the 
most firmly established of all the privileges should be also the most obscure 
in its history and precise mode of origin. That the party-opponent in a jury
trial at common law was not compellable to be a 'witness seems unquestioned. 
since the beginning of recorded' trials, though it is not explicitly stated until 
the lute 17005.1 On the other hand, that a party-opponent in chancery was 
compellable to answer interrogatories under oath, like any witness, is equally 
clear, from the beginning of systematic chancery-practice.2 The absence of 
a privilege in chancery is easily explainable; because the Chancellor merely 
adopted the system of the ecclesiastical Courts, in this as in so many other 
respects; and the ecclesiastical practice regarded as compellable the party, 
no less than other persons.3 But why was this not done in common-law trials 
also? Before the statute of Elizabeth, which virtually created compulsory 
process for witnesses in jury-trials,4 it is easy to see that a party-opponent 
was not compellable to appear; but, after that time, from the middle of the 
15005, why were not parties summoned by subpcena like other desired wit
nesses, as they were in chancery? It might be thought that, under the then 
prevailing notions, the party's resort to his own oath, being regarded as an 
advantage offering too easy a mode of exoneration,S the first part~· would not 
care to call his opponent, and thus the question would not arise. Yet, if this 
were the reason, why was there such a common resort to the opponent's 
compulsory testimony in chancery? There seems to be no certain clue yet 
discovered to the incongruity, in popular and professional conceptions, of 
partly on the ground that the State did not 
"ropose to prove penetration; but the other 
information on her physical und mental con
dition would have been useful; the Court 
expresses a doubt as to the authority to compel 
an examination v.ithout the female's consent; 
the ruling is Cundamental1y unsound. and espe
cially for cases of sexual offenses of any sort) ; 
Wisconsin: 1902, Goodwin v. State, 114 Wis. 
318, 90 N. W. 1iO (complaining witness, held 
not subjeet on the (acts to medical examina
tion, after leaving the stand, to ascertain 
whether she was suffering from hysteria 
as affecting her eredibility). 

Whether n person under arrest (not a wit
ness) may be measured. photographed. or 

physically examined. is considered post, § 2265, 
under the privilege against self-crimination. 

For the privilege oC a party in civil cases, see 
post, § 2220; for the lIell-crimination privilege, 
sec post, § 2265; for tho privilege against dis
closure o( diagracelullac!/I, see ante, § 2215. 

§ 2217. 1 Cases cited post, § 2218. 
2 Tothill, 71, 85, 145. 146, temp. Eliz., in 

the end of the 1500s. 
a Langdell. Summary of Equity Pleading, 

§I5. 
e An/e, § 2190. 
& E. o. in 1590. a judge offers the defendant 

liberty to speak on oath as a notable and ex
ceptional Cavor; UdalJ's Trial, 1 How. St. Tr. 
1282. Compare the explanations anle. § 575. 
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conceding the privilege in one set of trials and ignoring it in the other. We 
may suppose that in some way, not now appreciable by us, the party's appear
ance as a witness in jury-trials was regarded as wholly inappropriate, and 
that his incompetence to testify for himself, which was plainly a fundamental 
notion (ante, § 5i5), was somehow associated with a privilege not to be called 
against himself. ~e\'ertheless, how readily the two might ha\'e been severed. 
even at an early date, and the common-law practice have been grafted with 
the chancery rule, may be seen from the circumstance that this very measure 
wns taken in Massachusetts by the colonists, two centuries before the general 
reform of the law in that direction.6 

As to the policy of such a privilege, it is amazing that there should }ul\'e 
been so long a continuance in its recognition. The very denial of it in chan
cery, alongside of its recognition at common law, was an anomaly and an 
absurdity; and this the great commentator himself had long ago pointed out: 

1768, Sir William Blackstone, Commentaries, III, 382: "The principal defC<'ts [of the 
common-law trial system) seem to be, 1, The wunt of a complete discovery by oath of the 
parties. This each of them is now entitled to have by going through the expense and 
circuity of a court in equity .•.. It seems the height of judicial absurdity that in the 
same cause between the same parties in the examination of the same facts a discovery by 
the oath of the parties should be permitted on one side of Westminster Hall and denied 
on the other; or that the judges of one and the same court should be bound by law to 
reject such a species of evidence if attempted on a trial at bar, but when sitting the next 
day as a court of equity should be obliged to hear such examination read and to found 
their decrees upon it. In short, within the same country, governed by the same laws. 
such a mode of inquiry should be universally admitted or else universally rejected." 

It could hardly be doubted which rule would ha ve to yield when such a uni
formity as was here recommended should come about. The benighted doc
trine of the common-Jaw Courts could not prevail, when the force of reawn 
and common sense was once brought to bear. Y ct that force was singularly 
slow in being put into motion. One cause, of course, was the general inertia 
of the end of the 1 iOOs in the matter of legal reform, an inertia preserved 
in part, no doubt, by the general and fulsome laudation of the common law 
in the pages of the same learned commentator who so cautiously disapproved 
this particular feature of it. During that period, whatever progress was 
made showed itself solely in the realm of silent judicial development or prin
ciples, and not in frank legislative abolitions. The energies of the Legis
lature were absorbed in war and political affairs; moreover, its constitution 
could have afforded small play for reformers' notions. 7 With the exception 

8 1641. MaBB. Body of Liberties (Whit
morc's cd.), § 26 (every man may have help in 
pleading his cause, but" this shall not exempt 
the partie himsell from answering sue!: ques
tions in person as the court shall thinke meete 
to demand of him "). 

7 In thc latter part of the period, to be sure 
(1800-1825), when the efi'ort& of RomiIly, 
Mackintosh, Taylor, and Williams might have 

had practical effects, it was to Lord Eldon's 
intolerant opposition that this failure WIIS 

directly and chiefly due. .. In the history of 
the universe, no man has the praise ot having 
effected so much good tor his tellow-crelltures 
as Lord Eldon has thwarted" (England under 
Seven Administrations. I, 219; quoted in 
Martineau's History ot England, III, 425). 
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of Fox's Libel Act (which, however, required a contest of twenty years' dura
tion), no substantial improvement wus made by statute for a century after 
Lord Hardwicke's time. After Lord Mansfield's powerful genius left the 
Bench, in 1 iSS, the reactionaries under Lord Kenyon and Lord Eldon main
tained almost unbroken control for more than a generation. But by the 
Reform Bill of 1S32, when the legislative constitution was renovated, room 
was made for the long pent-up energ~' of reform.s In the next quarter of 
a centur~', so many statutes of improvement were enacted that the face of the 
law was transformed almost beyond recognition. :\Ieanwhile the thunders 
of Bentham had made it certain that the rules of E"idence and Procedure 
would be among the first to feel the effect of the new forces. Some of his 
arguments on the present subject, which deserved to the full his ironies, are 
contained in the following passage: 

1827, Mr. Jeremy Bentham, Rationale of Judicial E,;dence, b. IX, pt. IV, c. III (Bow
ring's ed., yol. \'11, pp. 445 fT.): "The question is. not whether a man shall be bound to 
commence a suit against himself; nor yet whether, without being called (the suit being 
commenced by any other person), he shall be bound to come and gh'e evidence against 
himself; but whether, being called, and questions being put to him, he shall be bound to 
make answer to such questions. . . . Let us now take a more detailed observation of the 
mischiefs flov.;ng from it. 1. In the first place, in so far as it is to be had, it has already 
been stated as being (not only upon the face of it, but by the confession of those who, 
notwithstanding, have been in the habit of excluding it) the wry best possible sort of 
evidence: the evidence the most completely satisfactor:· .... 2. Under the distress pro
duced by the exclusion put upon the best eviden<-'e, recourse has been had (through a 
sense of nCCf!Ssity, and that the wound briven to justice might 110t !>e past endurance) to 
bad evidence of various descriptions. . •. 3. The person whose bosom is the source of 
self-disserving evidence (the plaintiff, or more commonly the defendant, in the cause) is 
one person; that person is forthcoming of course. Whatever evidence is extractible from 
that source, is extractible on the spot, and without addition to the expense. . . . To the 
list of the uses rendered to justice by this best of all e,;dence, corresponds the list of the 
mischiefs produced by the exclusion of it: promoting, in two distinguishable ways, mis
decision and failure of justice; making a factitious addition to the natural and necessary 
quantities of delay, vexation, and e"'PCnse. To these mischiefs may be added another, 
the opposite of which could not so conveniently have been presented under the head of 
uses: I speak of the poison continually infused by the exclusionary Mile into the moral 
branch of the public mind .•.• 'Hold nothing for base and mean, or, holding your 
heads high, and speaking in a tone of fimmess and defiance, maintain that to practise what
ever is most base and mean, is among the Englishman's most honourable privileges. Deny 
your own handwriting in so many words, or, denying it in deportment as significative as 
words, refuse or bear to recognize it: deny your written words; and when a question is 
put to you by woros spoken, keep your lips close, lest the truth should make its escape, 
and justice be done.' Such is the exhortation which the exclusionary rule never ceases to 
deliver to the people. Such is the lecture delivered by the judge, by every judge, as often 

I .. For twenty-five long years did Lord the court; estates mouldered away, and man
Eldon sit in that court, surrounded with misery sions fell down; but the fees came in, and all 
and sorrow, which he never held up a finger to was well. But in an instant the iron mace of 
alleviate. The 'widow and the orphan cried Brougham shivered to atoms this house of 
to him, as vainly as the town-crier cries when fraud and of delay" (Sydney Smith's :3peech 
offered a small reward for a full purse; the on the Reform Bill, lR.'H, Works, ed. 1869, 
bankrupt of the court beeame the lunatic of p. 539). 
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as he marks with his approbation this flagitious rule. A man who, uninvested with any 
coercive power, should, in the character of a moral instructor of a schoolmaster, a 
lecturer, or a divine stand up and say to his auditors, 'If a man with whom you have a 
difference happens to have in his hands a letter or memorandum of yours that you appre
hend would make against you, deny it, do not own it, put him to the proof of its 
being yours; and if he is not able, triumph over him as if he were in the wrong'; , if 
it were possible that a man without power for his protection should take upon him to 
preach such doctrines, he would be abhoned, and not v.ithout reason, as a corrupter of the 
public morals. What, then, shall be said of those by whom such baseness is not simply 
recommended, but efficaciously rewarded? Men sow vice, and then complain or its abun
dance! The same hands which are every day occupied in thus planting and propagating 
mendacity, are as constantly lifted up against it, and employed in punishing it .... The 
only sort of person to whom it is possible (speaking of suitors) to profit by the pretended 
tenderness of this rule, is the knavish and immoral suitor, who, being in the v.Tong, and 
knowing himself to be in the wrong, avails himsclf of the inability of the adversary to 
fulfil the conditions thus wantonly imposed upon him by the law, avails himself of this 
misfortune to obtain a triumph over justice. It is for the purpose of rewarding and en
couraging the inquity of one knave of this description, that the useless burthen above 
delineated is iastened upon the shoulders of perhaps a hundred suitors." g 

1844, Lord LANGDALE, 1\1. R., in Flight v. Robinson, S Deav. 22, 33: "According to the 
general rule which has always prevailed in this (chancery] court, every defendant is bound 
to discover all the facts within his knowledge, and to produce all documents in his posses
sion which are material to the case of the plaintiff. However disagreeable it may be to 
make the disclosure, however contrary to his personal interests, however fatal to the claim 
upon which he may have insisted, he is required and compelled, under the most solemn 
sanction, to set forth all he knows, believes, or thinks in relation to the matters in ques
tion. The plaintiff being subject to the like obligation, on the requisition of the defendant 
in a cross bill, the greatest security which the nature of the case is supposed to admit 
of is afforded, for the discovery of all relevant truth, and by means of such discovery, 
this Court, not\\;thstanding its imperfect mode of examining witnesses, has, at all times, 
proved to be of transcendent utility in the administration of justice. It need not be ' 
observed, what risks must attend all attempts to administer justice, in cases where rele- I 
vant truth is concealed, and how important it must be to diminish those risks. • • • The 
arguments which have been used in some late cases, seem (as was observed by the counsel 

• 
for the plaintiff) to have assumed, that concealment of the truth was, under the plausible 
names of protection or prh'i!ege, an! object which it was particularly desirable to secure, 
forgetting, as it would seem, that the principle upon which this Court has always acted, 
is to promote and compel the disclosure of the whole truth relevant to the matters in j 
question, and that every e.'l:ception requires a distinct and sufficient justification." 

§ 2218. Same: (a) TestimOny on the ; Discovery in ; 
Statutory Cbanges. In the common-law courts, the party-opponent was not 
compellable to be a witness at the demand of the other party; this much 
has never been doubted.! 

I Compare the arguments in Chief Justice will by the opposite party to give evidence ") ; 
Appleton's work on Evidence, c. V. p. 69. 1812, Fenn II. Granger, 3 Camp. 177; 1831. 

§ 2218. 1 Besides the cases cited post, Worrllllll. Jones, 7 Bing. 395. 
§ 2222. which assume this principle. are tho U. S. 1827, Mauranll. I,amb. 7 Cow. N. Y. 
following: En(}.1779, COX \1. Whalley,10East 174,178. 
399, notc, 8emble; 1808, R. v. Woburn, 10 The rule was even carried so far as to 
East 395. 403 (L. C. J. Ellenborough: .. It is a enti tic one co-de/endant to exclude the testi-
iong-established rule of evidence that a party mony of another; 1844, Frazier D. LaughliIl, 6 
to the BUit caD not be called upon against his Ill. 341. 360. 
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But in chancery the plaintiff (who might be identical with a defendant in . 
some pending suit at law) was not obstructed by this privilege; by a bill of I 
discovery he could insist on testimonial answers from his opponent: 

1836, Lord LANGDALE, M. R., in Storey v. Lord Lennox, 1 Keen 341, 350: "From the 
mode of proceeding at common law, a man with the full knowledge of facts which would 
show the truth and justice of the case may, by concealing those facts within his own 
breast and merely for want of disclosure or evidence, succeed in recovering a demand 
which he knows to be satisfied or in resisting a demand which he knows to be just. This 
conduct is by Courts of equity considered to be against conscience; and they accordingly 
enable the party in danger of being oppressed by it to obtain from his adversary a dis
covery of the facts ,,;thin his knowledge or belief by filing a proper hill for the purpose; 
and by the general rule the defendant to a proper hill for discovery is bound to make a 
complete disclosure of everything he knows or believes in relation to the matter in question." 2 

The subject of this right of discovery was, nevertheless, limited to the facts 
which bore upon the plaintiff's own case; he could not compel an answer 
upon facts affecting solely the opponent's own case. This limitation has 
been already examined in considering the right to discovery before trial 
(ante, § 1856); it is enough here to repeat that there is no reason for it, as 
applied to compelling testimony at the trial itself, nor is it apparently per
petuated under the statutory practice of to-day. 

A few statutes, indeed, particularly in the Southern States and in special 
classes of litigation, had at an early date made the opponent compellable, 
but not competent, as a witness,3 but the great majority employed a single I 
enactment to declare him both competent and compellable. On the other 
hand, in a few statutes, the party was merely made competent (ante, § 488) 
without being expressly declared compellable also; but, in virtue of the con
stant association of the two principles in the history of the subject (ante, 
§ 575) the Courts usually interpreted the statute to imply also the abolition 
of the privilege.4 Finally, the common-law rule was abolished, by statutes 
dating from the second half of the 18oos, and in its stead was granted free 
scope for compulsory examination of the opponent as a witness.5 

• 

= There was, however, this limitation (due ante, § 1856, and some of them are quoted in 
to !lothing but a kind of perverse ingenuity), full ante. § 488; the Texas statute is here 
that the defendant in equity could not in turn quoted in full as a typical one: 
examine the plaintiff as a witness. but must go ENGLAND: 1851. St. 14 &: 15 Vict. c. 99. 
to the formality of filing a croBB-bill of his § 2 (parties made compellable to testify). 
OV.l1: 1785. Hewatson v. Tookey. Dick. 799. CANADA: Alta. Rules of Court 1914. N09. 
per L. C. Thurlow; repudiating Troughton v. 234-250; B. C. Rules of Court 1912; Rules 
Gatley, Dick. 382 (1766). 343-370 t; Man. Rev. St. 1913. c. 46. Rules 

~ E. g. in Missouri. by a statute of 1835; 398 423; N. Br. Consol. St. 1903. c. 111. 
noted in Eck v. Hatcher. 58 Mo. 235. 239 § 240. c. 112, § 44. c. 127. § 4; New/. Consolo 
(1874). So also a Federal statute of Dec. 17. St. 1916. C. 83. Ord. 28; N. W. Tell. Con801. 
1849. antedated the English enactment. Ord. 1898. C. 21. Rules 201-225; N. Sc. ·Rev. 

• E. g. in Alabama. for the Code of 1867. St. 1900. C. 163. § 35; Rules of Court 1900. 
§ 2704; interpreted in Olive V. Adams. 50 Ord. 30. Rule 1; Ont. Rev. St. 1914. C. 76. § 6; 
Ala. 376 (1873). Rules of Court 1914. Rules 327-337. 271-285; 

So also the California Code and its follow- 1898. Fleury V. Campbell. 18 Onto PI'. 110 
ers; the clauses quoted ante. § 488. should be (criminal conversation; defendant not com
consulted. pellnble to be examined for discovery. under 

I The following statutes arc also collected R. S. 189i, C. 73. § i); P. E. 1. St. 1873. 
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It may be noted that the statutory enactments are usually of two sorts, 
corresponding to the two purposes that were to be accomplished. One of 
these was the recognition of the right to compel the opponent to testIfy at 
the trial; this was in most jurisdictions provided in express terms. The 
other was the securing of the right to di.scovery of his evidence before trial,' 
this was usually accomplished by authorizing the filing of written interroga
tories, and thus transferred to common-law courts the chancer,;' method of 
a bill of discovery. But this latter measure virtually accomplished also, at 
the same time, the former purpose; for the answers to these interrogatories 
could be put in at the trial as his admissions, without actually calling him to 
the stand; hence, in a few jurisdictions, this latter mode remains as the only 
one, and is regarded as sufficiently attaining both ends. In most jurisdic-

c. 22. § 245; Yukon: Canso!. Ord. 1914. c. 48. 
Rules 211-235. c. 30. § 35, 

UNITED STATES: Ala. Code 1909. §§ 4007. 
4049; Ariz. R~v. St. 1913. Civ. C. §§ 1680. 
1725-27; Ark. Dig. 1919. § 4144; §§ 1248-
1260; Colo. Camp. St. 1921. § 6570; D. C. 
Code 1919. § 1063; Conll. Gen. St. 1918. 
§§ 5741. 5764; Del. Rev. St. 1915. § 4213; 
Fla. Rev. G. S. 1919. §§ 2734. 2735; Ga. 
Rev. C. 1910. §§ 4551. 5858: i920. McAlpin 1). 

Ryan. 150 Ga. 746. 105 S. E. 289 (under Code 
§ 5861. a defendant in an action counting 
alienation of affectiond and criminal conversa
tion is competent and compellable to testify 
to the former issue. though not to the latter) ; 
Haw. Rev. L. 1915. §§ 2591. 2592. 2612; 
In. Rev. St. 1874. c. 51. § 6; St. 1905. May 18 
(Municipal Court). §§ 32. 33; Ind. Burns' 
Ann. St. 1914. § 533; Ia. Canst. 1857. Art. I. 
§ 4; Code 1897. §§ 3610. 3611. Camp. Code 
§ 7247; Kan. Gen. St. 1915. § 7221; Ky. 
C. C. P. 1895. § 606. par. 8. §§ 143. 151; 
La. C. Pr. 1870. §§ 347-356; !tie. Rev. St. 
1916. e. 87. §§ 112. 115; Md. Ann. Code 
1914. Art. 35. § 1; Ma8a. Gen. L. 1920. c. 231. 
H 61-67. 89; Mich. Camp. L. 1915. §§ 12022-
12028. 12552. 12560; Minn. Gen. St. 1913. 
§ 8377; 1900. Strom 1). R. Co .• 81 Minn. 
346. 84 N. W. 46 (statute applied); Mus. 
Code 1906. § 1915. Hem. § 1575; Code § 1939. 
Hem. § 1599; Mo. Rev. St. 1919. §§ 5412. 
5417: NeI!. Rev. L. 1912. §§ 5420. 5421; 
N. H. Pub. St. 1901. c. 224. § 13; 1900. 
Whiroher 1). Davis. 70 N. H. 237. 46 Atl. 458 
(statute applied); N. J. Camp. St. 1910. 
Evidence § 9. Practice §§ 140-148; N. Me:e. 
Annot. St. 1915. §§ 2169. 2171. 2172; N. Y. 
C. P. A. 1920. § 346; N. C. Can. St. 1919. 
§§ 900. 1793; N. D. Camp. L. 1913. §§ 7862. 
7863. 7871: Ohio: Gen. C<lde Ann. 1921. 
§ 11497. §§ 11348-11350: Oklo Comp. St. 
1921. § 587; 1898. Re Abbott. 7 Okl. 78. 54 
Pac. 319 (applling C. C. P. § 333); 1906. Re 
Wogan. 103 Mo. App. 146. 77 S. W. 490 (a 
party held compellable to deposc. under the 
Oklaboma statutes); . Pa. St. 1911. Mar. 30. 

§ 1. Dig. 1920. § 21863. Witnl'Sses; IS99. 
Costello 1). Costello. 191 Pa. 379. 43 Atl. 
240 (abolition of the privilege applies to divorce 
proceedings); S. C. C. C. P. § § 667-674; 
S. D. Rev. C. 1919. §§ 2713-2716. 2717: 
Tex. Re\". Civ. St. 1911. § 3647 (" Either party 
to a suit. may examine the opposing party as a 
witness. and shall have the same process to 
compel his attendance as in the case of any 
other witness. His examination shall be con
ducted and his tcstimony shall be received 
under the same rules applicable to other 
"itnesses "); § 3663 (" The testimony of any 
witncss. and of any party to a suit. by oral 
deposition and answer may be taken in any 
dvil case in any of the District and County 
Courts of t.his State. in any instance where 
depositions are now authorized by law to be 
taken "); § 3679 (" The deposition of either 
party to a suit. who is a competent witness 
therein. may be taken in his o,,'n behalf in 
the same manner and with like effect with the 
dep<l6itions of other witncsses ") ; § 3680 
("Either party to a fuit may examine the 
opposing party as a witness. upon interroga
tories filed in the cause. and shall have the 
same process to obtain his testimony Ill! in 
the case of any other witness; and his exam
ination shall he conducted and his testimony 
received in the eame manner a'nd according to 
the same rules which apply in the case of any 
other witness. subject to the provision.~ of the 
succeeding articles of this chapter "); § 3684 
(" The party interrogated may. in answer to 
questions propounded. state any matter 
connected with the cause and pertinent to the 
issue to be tried; and the adverse party may 
contradiot the answers by any other compe
tent testimony in the same manner as he might 
con'tradict the testimony of any other wit
ness"); Vt. Gen. L. 1917. § 1898; Va. Code 
1919. §§ 6208. 6213. 6214. 6225; Waah. 
R. &: B. Code 1909. §§ 1225. 1903; Wis. 
Stats. 1919. §§ 4068. 4096 4098; WIIO. 
Camp. St. 1920. U 5689. 5808. 
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tions, both modes are provided for, as they should be, by separate statutes. 
The various enactments as to discovery before trial have been already consid
ered (allie, § 1856). In their present aspect that of the abolition of the 
opponent's privilege they raise no question; 6 it is only as to the limits of 
discovery before trial that any difficulty still remains. 

§ 2219. Sa.me: (b) Production of Documents. At common law this same 
privilege of the opponent not to bear testimony extended to the documents 
in his possession. Unless in Lord 1\Iansfield's time,! there seems to have 
been no suggestion of its deniaI.2 There were, to be sure, a few classes of 
cases in which, before trial, one might, on motion or by demand of oyer, 
obtain the inspection and a copy of documents held b~' the opponent; and 
these constituted genuine exceptions to the rule, in so far as they virtually 
compelled the opponent to furnish to the first party the means of making 
proof of documents by copy at the trial; nevertheless, in form, there 
were apparently no exceptions to the rule that the opponent was privi
leged to refrain from any production or disclosure of documents at the 
trial.3 

But, in chancery, as with oral testimony, so with documents, this privilege 
was not recognized. By bill of discovery, the production of documents was 
there compellable, subject, indeed, to the same limitation (an ie, § 2218) 
that only such docum~nts as helped to prove the demandant's own case could 
be called for. In form, moreover, this was, for common-law purposes, a real 
nullification of the general rule, for it not onl~' secured an inspection and 
copy, or an admission, before trial, of the document's contents, but it also 
secured, if desired, the production of the documents at the trial itself, in the 
hands of a court officer.4 

S A few arguable points, independent of 
local statut{)ry phrases, may still be raised 
(though their dependence on the adopted chan
cery methods places them v.ithout the prescnt 
purview); for example, whether discovery can 
be had of an infant: Eng. 1890, Mayor v. 
C011ins, L. R. 24 Q. B. D. 361; 1890. Redfern 
~. Redfern, Prob. 139, 146; and how dis
covery is obtained from a corporati(Jn: Eng. 
1900, Welsbach I. G. L. Co. ~. New Sunlight 
I. Co., 2 Ch. I, 8; U. S. 1901, Toland t:. 
Paine F. Co., 179 Mass. 501, 61 N. E. 52; 
IlfOl, Robbins r. R. Co., 180 id. 51, 61 N. E. 
"6" - ", 

For the privilege of a party not to disclose 
knowledge founded on information frolll his 
attorney. see post. § 2318. 

§ 2219. I 1769, Roe tl. Harv~y. 4 Burr. 
2484 (plaintiff refused to produce a deed com
pleting his· title and ·then in court; all the 
jlJdges agreed that the refusal could be left t~ 
the jury as evidence; three of thc four agreed 
that the plaintiff could not be compelled to 
produce it·; Mansfield, L. C. J., declared that 
the Court "wil! force parties to produce e\;
donee which may prove against themselVes, or 

leave the refusal to do it, after proper notice, 
as a strong presumption, to the jury"). 

2 Eng. 1800. Habershon ~. Troby, 3 F.sp. 38 
(Lord Kenyon. C. J., said that a Party could 
not be compelled to produce his books); u. S. 
1830, Boyce t·. Foster. 1 Bail. S. C. 540; 1832. 
Durkee ». Leland, 4 Vt. 612, 615. 

3 In Goldschmidt v. Marryat, 1 Camp. 559. 
562 (1808), cited ante. § 1858. the production 
was at the trial itself; but this was unusual. 

The history and conditions of compelling 
i1l8pectwn before trial have been already fully 
examined. (ante, § 1858), and need not be here 
repeated. 

• Langdel1, Summary of Equity Pleading, 
§ 166. The conditions of production, under a 
bill of dicovery, have already been e:ramined 
(ante, § 1~57), and need not be here repeated. 

It may be noted that the pri»ilege to' ,cith~ 
hllld title-deeds, accorded to third persons (ante, 
§ 2211), gave way before the right of discovery 
in chancery from a party-opponent: lSSS. 
Adams~. Lloyd. 3 H. &: N. 351. 361 (U A man's 
title-deed is still protected, unless it tends to 
prove the case of the opposite party; if it does 
not, it is irrcle·vant "). 
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This anomalous condition of the law had been vainly commented on by 
Mr. Justice Blackstone, two generations before any change took place: 

1768, Sir William BLACKSTo~E, Commentaries, III, 382: "A second defect [in the 
common-law mode of trial] is of a nature somewhat similar to the first [i. e. inability to 
compel an opponent to take the stand), the want of a compulsive power for the production 
of books and papers belonging to the parties .... In mercantile transactions especially. 
the sight of the party's own books is frequently decisive; as the day-book of a trader, 
where the transaction was recently entered as really understood at the time, though sub
sequent events may tempt him to give it a different color. And as this evidence may be 
finally obtained and produced on a trial at law by the circuitous course of filing a bill in 
equity, the want of an original power for the srune purposes in the Courts of law is liable 
to the same observations 5 as were made on the preceding article." 

This gentle criticism might almost as well never have been uttered. Noth
ing was done, nor even thought of being done, until Bentham's righteous 
indignation lashed the time-honored crudities of the ancient privilege, and 
stirred up the young reformers of the 18008 to aggressive action. As a part 
of the general movement of reform, the privilege to conceal truth by with
holding documents was cut away and went by the board, along with the rest 
of the party's privilege. The Benthamic utterances which led to this are 
typified in the following passage: 

1827, Mr. Jeremy Bentham, Rationale of Judicia! Evidence, b. VII, c. VI (Bowring's ed. 
vol. VII, pp. 193 ff.): "When the article of \\Titten evidence, which the party in question 
stands in need of, happens to be in the hands of a party o~ the other side; when an 
instrument which a plaintiff (for example) stands in need of, happens to he in possession 
of the defendant, the sort of shift that has bp.cn made is truly curious. Under a rational 
system of procedure, the course is plain and easy: the evidence acted upon is of the best 
kind imaginable. Both parties being together in the presence of the judge, the plaintiff 
says to the defendant, 'To make out my case, I have need of such or such an instmment,' 
describing it: 'you have it; have the goodness to produce it.' 'Yes,' says the defend
ant (unless his plan be to perjure himself,) 'and here it is'; or, 'I have it not with me at 
present; but on such a day and hour as it shall please the judge to appoint. I will bring 
it hither, or send it to you at your house, or gh'e you access to it in mine.' Under the 
technical system, no such meeting being to be had, no such question can at any such 
meeting be put. But, at the trial (viz. under the common-law, alias non-equity, system, 
of which jury trial makes a part,) at the trial, that is, after half a year's, or a year's, or 
more than a year's, factitious delay, with its vexation and expense, . then it is, that, for 
the first time, a chance for procuring the production of a necessary instrument may be 
obtained. . . . Under the name of a notice. a sort of requisition in \\Titing calling upon 
him to exhibit it, may be, and every now and then is, delivered. Of this notice to exhibit 
the instnlment, what is the effect? That the defendant is under any obligation to exhibit 
it? No such thing. To produce any such effect would require nothing less than a suit in 
equity; whereupon the instrument would be exhibited or not; and if exhibited, not till 
the end of the greatest number of years to which the defendant (having an adequate 
interest) has found it in his power to put off the exhibition of it. To have enabled the 
party thus far to obtain justice without aid from equity, would have been Tobbing the 
Lord Chancellor and the Master of the Rolls, and the swarm of subordinates of whose 
fees the patronage part of their emolument is composed. What then is the effect? Answer: 

I Quoted ante, § 2217. 
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that, after this notice, if that best evi(lcl1<'e which is asked for be not obtainable not 
obtainable, only because those on whom it depends do not choose it should be obtained, 
-- what is deemed the next best e,;dence that happens to be in the plaintiff's possession 
is admitted .... Good, all this, as far as it goes. when so it is that a man's good 
fortune has put into his hands any slIch makeshift evidence. But if not, what in that case 
becomes of the notice? In that case, the \\Tongdoer triumphs; the party who is in the 
right loses his right, whatever it. may be; :md so the matter ends." 

There could be no question about the need for reform. Every argument 
that was maintainable for compulsory oral disclosure (ante, § 2218) applied 
with double force to the production of writings. There might be a doubt as 
to the conditions fur requiring the discovery of evidence before the time of 
the trial; that involved the principle of preventing unfair surprise and pro
moting speedy settlement of controvel'sies (ante, § 1847). But there could 
be no doubt that at the trial itself, the party-opponent should be placed 
upon the same footing with witnesses in general; for the testimonial duty 
to disclose all facts within one's knowledge was particularly emphatic for the 
very party to the controversy. 

By the middle of the 1800s,6 atatutes began to be passed, in nearly every 
jurisdiction, effectually annulling the common-law privilege and providing 
a means for compelling disclosure. These statutm', like those compelling the 
opponent's oral testimony (ante, § 2218), of which indeed they were the his
torical associates, either directly required production at the trial, or author
ized inspection before trial, in the manner of a bill of discovery, or made 
both these provisions. The efi'ect was to destroy the common-law privilege 
entirely, except as far as the limitations of the chancery rule for discovery 
were in some statutes maintained.1 

& Earlier than this. in some States, t. o. in 976 (party compelled to produce document~ 
Vermont: Durkee~. Lela.nd (1832). cited in her control. and to answer questions lIB ·to 
8u1,ra. note 2. their liVsscssion. under C. C. P. § 1000); 

7 These statutes. and the questions that Colo. Compo St. 1921. § 1774. C. C. P. § 390; 
arise thereunder. have been nire&dy quoted Col. (Dut.) Code 1919. § 1072; 1901. District 
in full (ante. § 1859). and need not be again of Col. 1). Bakersmith. 18 D. C. App. 574. 580 
set out here. The following citations of them (expounding the procedure against a municipal 
will suffice; corporation); Conn. Gen. St. 1918. §§ 5764-

ENGLAND: 1851. St. 14 &; 15 Vict. C. 99. § 6. 5769; Del, Re". St. 1915. § 4228; Fla. Rev. 
CANADA: Alta. Rules of Court 1914. Nos. Gen. St. 11)19. §§ 2626. 2733; Ga. Rev. C. 

238-241. ; B. C. Rules of Court 11112. 1910. §§ 5837-.5842; 1904. Carrington ~. 
Rules 343--3(701; Man. Rev. St. 1913. C. 46. Brooks. 121 Ga. 250, 48 S. E. 970 (Code ap
Rulell 424 HI; N. Br. Consol. St. 1903. C. 111. plied); 1005. Macon 1). HumpiJri~B. 122 Ga. 
H 240-255. c. 112. U 7z"SO; New!. Consol. St. 800.50 S. E. 986 (a prodUction under order is s 
1916. C. 83. Ord. 28; N. W. Telr. Consol. Ord. waiver of the right to objsct to an improper 
1898. C. 21, Rules 191-200. 207. 208; N. St. order); Haw. Rev. L. l!ll5. §§ 2591. 2592; 
Rules of Court 1900. Ord.: 30. Rul~ 12-22; Ida. Compo St. 1019, § 7193; IU. Rev. St. 
Ont. Rules of Court 1914. Rules 348-353. 274; 1874. e. 51. § 6; C. 110. § 20; 1894. Lester v. 
P. E. 1. St. 1873. C. 22. § 244: St. 1853. C. 12, People, 150 III. 408. 23 N. E. 387. 37 N. E.l004 
§§ 1. 9: Yukon: Consol. Ord. 1914. C. 48. Rules (scope of documents producible. considered); 
201-210. Ind. Burns' Ann. St. 1914. §§ 502. 503; Ia. 

UNITED STATES: Fed. Rev. St. 1878. § 724. Code 1897. §§ 4654. 4655: Compo C. 1919, 
Code 1919. § 1361; Ala. Code 1907. § 4058; §§ 7361, 7362: Kan. Gen. St. 1915. § 7269; 
Alaska: Compo L. 1913. § 1322; Ariz. Rev. St. La. C. Pro 11:00. §§ 140, 473; Me. Rev. St. 
1913. §§ 1759. 1760; Ark. Dig. 1919, §§ ·U37- . 1916. C. 87. § 24; Md. Ann. Code 1914. Art. 75. 
4141; Cal. C. C. P. 1872. § 1000; 1002. § 1)9; !tJCU8. Gen. L. 1920. e. 231. §§ 7. 32. 38. 
Morehouse v. Morehouse. 136 Cal. 332. 68 Pac. 61-67; Mich. Compo L. !!lIS. §§ 12025-

VOL. IV. 46 721 
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§ 2219 SUNDRY PRIVILEGED TOPICS [CHAP, LXXVI 

(a) U.'J.der the principle of these statutes, it has usually and properly been 
held that the simple method of 8ltbprena 'duces tecum' (which was indeed 
the earliest proceeding for this purpose),8 instead of the more formal motion 
to produce, may be used for compelling production of documents by the 
party-opponent at the trial.9 The principles applicable generally to the 
subprena 'duces tecum' have been already examined (ante, §§ 1894, 2200). 

(b) When the subprena is returned with the documents before trial begins, 
a question arises whether the documents may be impounded pending their 
use in evidence (ante, § 2200). 

(c) In derogation of the general statutes abolishing a party's privilege. 
a few modern statutes provide an exemption 'for records or entries required 
by law to be l·ept, e. g. employer's records of injuries to employees. The policy 
of these statutes is to encourage the party to keep the records for use by 

1202;; Minn. Gen. St. 1913. § 8447: Miss. as well B.~ to others." and U. S. Rev. St. 1878, 
Code 1006. § 1003. Hem. § 723; Mo. Rev. St. § 724. docs not alter this); 1906. Banks v. 
1919. §§ 1374. 1378.1>411: .Mont. Rev. C. 1921. Connecticut R. &: L. Co., 79 Conn. 116. 64 
~ 9771; Ncbr. Rev. St. 1922. §§ 8901. 8902; At!. 14 (under Gen. St. 1902, § 710. Gen. St. 
NerJ. Rev. L. 1912. § 5416; N. J. Compo St. 1888. § 1099. cited ante. § 2218. n. 5. making 
1910. Practice. § § 142. 143; ,Y . .M ex. Annot. an opponent compellable" as other witnesses." 
St. 1915. §§ 4130. 4215 4217. 4245: N. Y. production of documents at the trial on motion 
C. C. P. 1877. §§ 803-809. C. P. A. 1920, is included; and such production at the trial 
§§ 325-328. 411-414; N. C. Con. St. HlHl. is not "set about by the same limitations" 
Ai 1823. 1824; 1906. Whitten ~. Western U. as discovery of documents before trial under 
Tel. Co .• 141 N. C. 361 •. ')4 S. E. 289 (telegram Gen. St. 1902. § 732. Gen. St. 1888. § 1062, 
in possession of counsel on trial. compelled to allowing discovery. in its origin!!.: phrasing. 
be produced without prior notice. under Code .. as a court ol I";uity might order"; such pro-
1883. § 1373. Rev. 1905. § 1657); N. D. duction may be obtained either by 8ubpcena 
Compo L. 1913. § 7861; Oh. Gen. Code Ann. 'duces tecum' or by motion for an order during 
1921. U 11551-11554; OH. Compo St. 1921, trial; good opinion by Prentice. J.); 1853. 
§§ 587. 634. 635; Or. Laws 1920. § 533; Bonesteel V. Lynde. 8 How. Pro N. Y. 226. 231 
Pa. St. 1798. Feb. 27, Dig. 1920. § 10296; (the object of the statute was" to place a party 
R. I. Gen. L. 1909. C. 292. § 50; S. C. C. C. P. to an action in the same plight and condition 
1922, § 665; S. D. Rev. C. 1919. § 2712; Tex. ",ith any other witness who is not a party. 
Re,,'. Civ. St. 1911, § 7814 (specially stringent in relation to giving evidence at the instance of 
provisions lor investigations into trusts and his adversary "); 1862, People D. Dyckman. 
trade-conspiracies); Va. Code 1919, § 6237; 24 How. Pro 222. 225; 1876. Smith D. McDon-
WtlBh. R. &: B. Code 1909. § 1262; W. Va. ald. 50 How. Pro 519; 1872, Murray I). Elston. 
Code 1914. C. 130. § 43; Wia. State. 1919, 23 N. J. Eq. 212 (" Whoever before the statute 
§ 4183; 1919. Kellner ll. Christiansen. 169 Wis. could be a witness could be compelled by a 
390, 172 N. W. 796 (plaintiff not allowed to subpcena 'duces teeum' to attend the trial 
require production by the defendant of a report; with the required instrument . . .; the 
of an automobile injury, made by delendant language of the statute removes all disabilities 
to his insurer; the opinion cites as authority and makes all witnesses alike"). 
Lehan V. R. Co. and Bell V. M. E. R. &: L. Co., Undecided: 1894. Kirkpatrick V. Pope Mfg. 
poat. § 2319. which were cases ol statements Co .• 61 Fed. 46. 49 (for actions at law). 
made to the defendant by witnesses or agents, Yet. for obtaining inspection be/ore trial 
not cases of statements made by defendant (ante, § 1859), :.>. motion may be the more proper 
himself to a third person; the astonishing proceeding, since the conditions may be differ
no,,-e1ty is thus introduced of nullifying the ent: 1863. Woods I). DeFiganiere. 16 Abb. Pro 
statute and exempting a party from producing 159; 1876. Smith ll. McDonald. 50 How: Pr.519. 
his Qwn documentary admi85ion~); Wyo. So also the original's production may be 
Compo St. 1920. §§ 5855-5858. compelled without S\~bpcenas. if it is in court, 

8 Langdell. Summary of Equity Pleading. and the demandant is not relegated to second-
§ 166; and ante. § 2200. ary evidence; 1908. Kincaide D. Cavanaugh, 

g 1891.EdisonE1.L.Co.v. U.S.E1.L.Co .• 44 198 Mass. 34, 84 N. E. 307. 
Fed. 294. 45 id. 55; 1911. American Lithographic Compare the reverse Question. ante. § 2200 
Co. I). Werekmcister. 221 U. S. 603. 31 Sup. 676 (whether an order to produce on motion is 
(" subprona.~ • duces tecum' may run to parties. appropriate for a third person). 
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administrative agencies of the government j for this purpose the party is given 
assurance that the record will not be used against him in ordinary litigation. 
This virtually creates a privilege for confidential communication~, considered 
post, § 2377. 

(d) From this common-law privilege, abolished by statute, the following 
principles affecting the production of documents are to be discriminated: 
(1) The right to in~pect an opponent's docllment.~ before trial (mIle, §§ 1857-
1859) j (2) the permission to use a copy, if upon thc opponent's failure to 
prodllce after due 710tice (antc, §§ 1199-1210); such a notice never had any 
compulsor~' effect, but merely served as an excuse for resorting to a cop~'; 
(3) the evidential inference a8 to thc COlltCllt.~, from the opponent's failure to 
produce (ante, § 291); (4) the presumption of authenticity, resulting from 
production by an opponent under claim of title (ante, §§ 1297. 1298, 2132); 
(5) the penalty of excluding a document, or of directing a nonsuit or default, 
when not produced or shown on demand (ante. § 185ge); (6) the right to use 
the whole of a docllment. when produced OIl demand and £71spected by the party 
calling for it (ante, § 2125); (7) the prh'ilege to withhold documents con
stituting communications between client and attorney (po.~l, § 2307). 

§ 2220. Sa.me: (c) Corporal Exhibition. (A) The duty to bear witness: 
to the truth, by whatever mode of expression ma~' be appropriate, includes; 
necessarily the duty to exhibit the ph~'sical body, so far as the ascertainment oJ 

of the truth requires it (ante, §§ 2194, 2216). When a civil party's privilege 
at common law is abolished. wh~' does he not come within this application 
also of the general testimon~al duty, and become compellable to d.isclose to 
the tribunal such facts as are ascertainable by inspection of his body? 

There is no logical escape from this consequence. The only objection of 
principle could be that, since the statutory changes affected in terms onl~' the 
party's oral testimony and the documents possessed b~' him, his privilege 
remained as to other forms of testimony. This objection might well be 
answered by appealing to a liberal interpretation of the principle of these 
statutes, whose object, as often judicially declared, was "to place a party to 
an action in the same plight and condition with any other witness who is not 
a party." But it is not even necessar;y to resort to this answer; for, as it hap
pens, the common law. while maintaining the civil opponent's privilege as 
to documents and oral testimony, did not recognize it in the particular respect 
of corporal exhibition j so that there was here nothing to abolish. In other 
words, the statutes expressly abolished that only which was before then 
plainly established; and no argument can be drawn from the statutes' failure 
to mention this other form of the privilege, because in this other form it had 
never become established. 

• 

This prior absence of a privilege is to be gathered from two or three indubit-
able classes of instances. The circumstance that none others are recorded 

• 

proves no more than that it had never arisen otherwi.se for adjudication. 
and does not alter the fact that in the extremest sort of instance, where with 
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some plausibility a privilege might have been claimed, it was never sanctioned, 
and that the Courts conceived themseh-es to have the power, and were 
ready enough to exercise it, whenever truth and justice required. 

(1) The first of these instances was the writ' de 'Cenire i1l8piciendo,' avail
able to facilitate the proof of heirship, whene\'er a supposititious birth was 
to be feared; it is thus described by the fatllers of the profession: 

• 
1629, Sir Edu:ard COKE. Commentary upon Littleton, S b: "When II man having lands 

in fee ~irnple dieth, and his wife soon after marrietll ngnine, and fnines herself v.ith child 
hy her fomlCr husband, in this case, though she be married, the writ 'de ventre inspiciendo' 
doth lie for the heire .... (But the heir~ apparent during the lIunrestor's life cannot haye 
this writ, for dh'ers causes. viz.,1 fourthly, the inconvenienC'C were too great if heircs 
apparent in the life of their aunccstor should have such a writ to c.xanline and try a man's 
lawful wife in such sort as the writ 'de ventre inspiciendo' doth appoint; and (= forI 
if she should be found to be with child, or suspt.'Ct, then she must be removed to a castlc 
and there safely kept until her delivery, and so any man's "ife might be taken from him 
against the laws of God and man." 

1736, M. Bacon, Abridgment of the Law, "Bastard," A: "To prevent this doubtful-· 
ness in heirs, and to hinder the wife from putting false ehildren upon her deccast-d husband,/ 
the law hath provided the writ 'de ventre inspiciendo' for the husband's heir; and if 
the wife be found with ('hil.I, or sllspected to be so, she must be removed to a castle and 
there safely kept till her deli\'cr~'; and by this writ the heir may take her away from h!'r 
second husband; but it lies lIot for the heir apparent. who hath no interest in the estate, 
in the life of the ancestor. This power of removing the relict of the ancestor to a castie. 
in case she really is or is suspected to be with child, only to be used where the 
woman still continues unmarried; (or if she takes another husband, and the sheriff returns 
that he callsed her to be searched by such women and found her to be 'ens::!nt,' the course 
scems to be this, viz., for the husband to enter into a J'C(!ogniza.nC'C that she shall not 
remove from the house where they then inhabit; after which a writ is to be awarded to 
the sheriff to cause her to be viewed e"ery day till her delivery, by two at least of the 
said women returned by hir:J, and that thrt'C or more of them shall be present mth her 
at her deli,·er\,." • 

The compulsory nature of this inspection was never doubted; and its firm 
place in our la1;' is shown by the six centuries of time through which the 
employment of the writ persisted. I 

§ 22;lO. I England: Circa l260, BraetoD, there is 'eadem ratio,' there should be 'ea.dem 
De Legibll5, f. 69 (the vnrioll5 wxits set out); lex'''); 1792, Re Brown, Ex parte Wallop, 
Britton, f. 165 b (the procedure expounded); 4 Bro. Ch. C. 91 (writ granted against Ii widow 
Registrum BT,,~ium, ·uh ed.. 1687, f. 227 re-married; writ not demandable of right, but 
(writ Bet out); 1310, Batecoke 1>. Conlyng, only "wherever the jll5tice of the case re
Y. B. 3 Ed. II, No. 24 (dower; inspection of quires it"; here a hesitation, hecall5e the 
~idow by judges to determine oge); 1597, property was settled by will of a stranger in 
Willoughby's Case, ero. Eli:. 566. Moore tail-male upon such child 811 the ~'oman might 
523 (example of a wlit granted agaiD8t a ~idow ha\'e); 1845, He Blakemore. 14 I .. J. Ch. 
not re-married); 1625, Thenker's CD~e. Cro. ;.;. s. 336 (writ granted to persoll!' entitled to 
Jac. 656 (example of a writ granted IlglliD8t. a remainder of personalty-trust, on a petition 
widow "'ho re-married ~ithin a ~'eek); suggesting that the representatioD8 liS to 
1731. Ex parto Aiscough. 2 P. Wms. 591 pregnuncy were false); an instance of the 
(exampl" of a writ against a widow not re- resort to a jury of matrOD8 occuncd as lat" 
marrying: the writ held "to he of common as 1879, before Mr. J. DI'nmrm; in this case 
right." though no strong /O'ounds for suspecting he in eift.'ct directed them to accept the test i
fraud were shown); 1786, Ex parte Bellet, 1 mony of the expert ",itnetls: 14 Law Journ. 439. 
Cox Ch. 297 (writ grantable equally to a de- U7Iikd Statu: 1689. Anon., Pa. Col. Caa. 
viscc by will as to an heir-at-Iaw; "where 53 (fornication and bastardy). 
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(2) In the appeal of mayhem the historical predecessor of the modern 
action for personal injury an inspection of the plaintiff's body by Court,' 
jury, and witnesses, to verify the maim, was demandable by the defendant.2 

(3) On a bill for divorce, al1eging impotency as the cause, it has alwa~'s 
been regarded as lawful and proper to compel the party-opponent to submit 
to inspection for ascertaining the fact: 3 

1820, Sir William Scott (Lord STOWELL), in Briggs Y. Morgan, 2 Hagg. Cons. 324, 329: 
"The usual mode of proof [of impotence, i. e. by inspection] is without question liable . 
to strong objections on the ground of indelicacy; but it is the only effectual mode of 
proof, and the Court has already observed that it cannot, from feelings of delicacy alone, I 

turn aside from it, if ne<.'CSSary, for such a result." 
1881, Mr. Jocl PrC7liUJIJ Bishop, l\larriage and Divoree, 6th ed., II, §§ 590, 591: "In 

proper cases, to aid the proofs of impotence, the Court appoints professional persons to 
examine the private parts of the parties and report to it whether or not they are sc\'erally 
capable of marriage-consummation, and whether or not the woman presents indications 
of her ha\;ng had connection with man. It requires them to submit to such examination. 
The examiners are under oath, and are 'quasi' officers of the tribunal for the purpose. 
Tlus is termed inspection of the person. The parts concerned in this controversy being 
always and properly concealed from public observation, if there was no method by wluch J 
inspection could be compelled, justice would in many instances fail. Therefore, in 
England, Scotland, France, and probably every other country where this impediment 
to marriage is acknowledged, the Courts have required tlle parties, when necessary, to 
submit their persons to such an examination. • .• The necessity for this prOC(.'e(ling is 
in our States precisely the same as in England whence our laws are derived. Consequently 
it is adapted to our situation and circuID5tancesj and, within the l'Stablished rules, it should 

2 1736, Matthew Bacon, Abridgment, 
"Trial" (A), 2, Amer. ed. 1854, vol. 9, p. 554 
(" In an appenl of mayhem, the Court may 
at the prayer of the defendant, try, upon in
speetion of the pllrt, whether there be a 
mayhem. . • • If the Court, upon inspecting 
the part in an appeal of mayhem, be doubtful 
whether there be a mayhem, a writ may be 
awarded to the sheriff, to return some able 
physicians and surgeons for the better infor
mation of the Court .••• !f the Court, after 
having inspected and receiving other evidence, 
be still doubtful, it hIlS a power of refusing to 
determine the matter in question, and mn)' s£'nd 
it to be tried by /lo jury," the old-fnshioned 
.. appeal" not being a jury-issue ordinarily): 
lind authorities cited ante, § 1152, n. 3. 

3 Accord: Eng. 1613, Countess of Essex's 
ClISe, 2 How. St. Tr. 785, 803 (on the Count{'Ss' 
libel, charging the Earl's impotency, the Court 
ordered an inspection of herself by a committee 
of midwives and matrons: which WIIS had); 
1738, Oughton, Ordo Judiciorum, tit. 217, 
p. 320: 1820, Briggs v. Morgan, 2 Hagg. Cons. 
324, 329 (quoted wup,a); 1905, W. r. S., 
Prob. 231 (order of inspection made, but not 
obeyed). 

U. S. 1859, Anon., 35 Ala. 226, 228 (trial 
Court's discretion refusing it, affirmed); 
1889, Anon., 89 Ala. 291, 7 So. 100 (SUbmission 

to exa.mination by plaintiff and defendant, 
required); 1883, Page v. Page, 51 Mich. SS, 
16 N. W. 245 (divorce for cruelty and non
support; compulsory cxamination of defend
ant by physicians, apparcntly unnecessary 
and without authority; testimony of exam
iners excluded); 1919, Bohner v. Edsall, 90 
N. J. Eq. 299, 106 At!. 646 (nullity for fraud; 
the Court mny order inspection of defendant to 
ascertain whether marriag!' was consum
mated); 1836, De"anbagh t'. Devanbagh, 5 
Paige N. Y. 554, 558 (power of ordering in
spe.:tion recognized): 1841, Newell r. Newell, 
9 Paige N. Y. 25 (sum c) : 1862, LeBarron v. 
LeBarron, 35 Vt. 364. 368 (g.meral power to 
order examinution, affirmed) . 

So also for other issues of chustity, etc., in 
dh'orce: 1905. Morales v. Rivera, 8 P. n. 
442 (divorce: for unchastity prior to marringe. 
the husband had sent his v.-ife back to her 
pnrents, and she now sued for divorce: tht' 
plaintiff having been examined for virginity by 
five physicians at her own requC!;t, all of "'hom 
agreed as to her virginity, held that a furth{'r 
examination by the judge should not be 
required). 

For further details, see nn article by Mr. 
D. M. Cloud, "Physical Examination in 
Divorce," 35 Amer. Law Rev. 698 (1901). • 
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be deemed a part of our unwritten law .... The result is that it is acknowledged in 
every State from whieh we have decisions. e.'<cept Ohio. and it may well be deemed to 
be American doctrine." 

(4) A person sought to be restrained as imanc is customarily subjected to 
medical inspection b:.' order of the Court; 4 and no one has ever claimed that 

'there was a privilege against such an inspection, or that such orders trans
gressed the bounds of judicial power or propriety. This principle has received 
further extensiull, by modern public health statutes, to persons belie\'cd to 
be suffering from cOllfagioll.~ di~eMe8, in particular. leprosy !I and venereal 
disease.G In juvenile courts (where under the enlightencd type of procedure 

'Cases cited antc. § 1160. The follo\\ing 
s\atutes e31'1'Y out the principle: Cal. Pol. C. 
§§ 2153. 2186 (physicians .. must make a 
penlOIlal examination" of a person brought for 
committal 118 insane); Ga. Rev. C. 1910. 
§ 3092 (commission in lunaey shall .. examine 
by inspection the person "); Ida. Compo St. 
1919. § 1181 (commitment of insane; physi
ciun .. must make a personal examination of 
the alleged insane person "); § 1222 (similar, 
for commitment of feebk~minded or epileptic) ; 
Kan. Gen. St. 1915, § 9600 (judge may require 
.. personal examination" of alleged insane 
person by ph:l<'Sicians); Mich. Compo L. 1915, 
§ 1324 {committal to insane W!ylum; the 
('ertifying physlrians ure "empowered to ... 
make such personal examination of him," NC.) ; 
§ 1546 (similar for committal of feeble-minded, 
etc.); R. I. Gell. L. 1909, C. 96, U 1. 17 
(commissioners may have "personal exam
ination" of alleged insane person); S. D. 
R!:v. C. 1919, § 10071 (county board of in
sanity shall appoint a physician to "make a 
personal examination . . . touching the ac
tual condition" of a person sought to be 
committed !\8 insane); Va. Code 1919, § 1017 
(physicians may make "personal examina
tion" of a1lcged insane, etc., person). 

In the statutes cited ante, § 2090 (expert 
witnesses required for committal of the 
insane), a few additional provi~ions may be 
found. 

~ Cal. Pol. C. 1872, § 2955 (State com
missioner of immigration, to determine lep
rosy. etc., of immigr:mt. must make" personal 
inspection and examination of all persons so 
arriving") ; § 3018 (similar. for Count:.
quarantine-officer); § 2979 (State board of 
health may examine ,. persons. placcs, and 
things"); Haw. Rev. L. 1915, § 1097 (com
mittal of leper; the alleged leper may be 
examined by physicians). 

So also for contaoiou8 or infectious disease ill 
(Jeneral: 1922. People ex rei. Barmore ". 
Robertson, 302 Ill. 422, 134 N. E. 815 (order of 
State board of health, quarantining petitioner 
in her own home. because of being a typhoid
cal'der. held valid; here the party had sub
mitted to analyses). 

6 These statutes are of two different sorts: 
(I) for examining persons already cOllvicted of 
an offense; (2) for examining a person sus
pected of having the disea.~e, with a view to 
isolating him: 

CANADA: Alberta: St. 1918, e. 50, § 3 
(person committed under arrest or eonviction 
may be examined for venereal disease); 
Manitoba: St. 1919, C. 109, § 13 (Provincial 
board of health may provide for examining 
"persons suspeeted of being infected mth 
venereal disease "); N euioundland: St. 1921, 
C. 14, § 5 (every person under arrest is liable 
to physical examination for venereal disease); 
§ 6 (if a person fails to consult a medical ad
visor after notice from the health officer based 
on credible information, he may be examined 
by an authorized medical person); Saskal
chewan: R. S. 1920, C. 175, -§ 14 (person under 
arrest or committal for a criminal offence may 
be physically examined for venereal disea.'!C). 

UNITED STATES: Alabama: St. 1919. No. 
658, p. 909, § 15 (persons infected with venereal 
disease must report for treatment); § 16 (per
sons in prison shall be examined for veDereal 
disease); Colorado: Compo L. 1921, § 1079 
(all hcalth officers may "make exnminations 
of persons reasonably suspected of beiDg in
·fccted "ith venereal disease "); § 1080, as 
amended by St. 1921, p. 657, § 1 (all 
prisoners shall be so examined); Iowa: 1919, 
Wragg II. Griffin, ISS la. 243, 180 N. W. 400 
(Code § 2565, and other laws, ghing quarantine 
powers to the State hoard of health, held not 
to authorize physical examination of one 
suspected of having venereal disease); MOT/

lalla: Rev. C. 1921, § 2566 (State and local 
health officers may "make examinations of 
persons reasonably suspected of being infected 
,,;th venereal disease," and to require sub
mission to treatment for cure); § 2569 (all 
persons confined in prison shall be so ex
amined); Nebraska: 1919, Brown II. Manning, 
103 Nebr. 5-10, 172 N. W. 522 (physical ex
amination and quarantine of an inmate of a 
house of ill-fame ha\'mg venereal disease, 
under a city ordinanee, held lawful on the 
facts); New Jer8ey: St. 1918, C. 253, Mar. 4. 
§§ 1. 2 (medical examination for venereal 
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the juvenile is not treated as accused of crime, but as a ward of the State) 
provision is often e"1>ressly made for a medical or psychological examination.7 

(5) For sundry other purposes for example, identification the inspec-
tion of a civil opponent's body, or some similar expedient, has been conceded 
to be properly demandable; 8 though, unreasonably enough, ill actioDs for 
slander of chastity it has been thus far denied.9 

disease may be made by board of health, of 
persons reported from army or navy, etc., or 
of "prostitutes or other lewd persons"); North 
Carolina: Con. St. 1919, § 4362 {prostitution, 
etc.; .. the Court may order any convicted 
de{endant to be examined (or venereal disease"); 
North Dakota: St. 1919, Mar. 7, c. 190, § 5 
(prostitution offences; .. the Court Illay 
order any convicted defendant to bc ex
amined for venereal disease," when deciding 
upon parole or probation); Oklahoma: St. 
1919, c. 17, Mar. 19, § 2 (infected person must 
.. submit to examination and treatment" for 
venereal disease); § 9 (prescriptions and rec
ords here providcd for" shall not be exposed 
to any person" except health authorities, or 
.. when properly ordered by a court of compe
tent jurisdiction to be used Ill! evidence ") ; 
South Dakota: St. 1919, Feb. 21, c. 284 (all 
persons confined in prison shall be examined for 
venereal disease, and treatcd if infected); 
Utah: St. 1919, Mar. 20, c. 52 (municipal 
health officers may examine persons suspected 
of being infected with venereal disease; also 
imprisoned persons); JrashillgtOll: 1919, Mar. 
14, c. 114 (health authorities may .. make 
examination of persons reasonably suspected 
of being infected ",ith venereal disease," etc., 
so as to require treatment); West Virginia: 
St. 1921, c. 138, §§ 5, 16 (venereal disease; 
certain suspected persons may be examined 
.. to ascertain whether in fact said party is 
infected"); Wyoming: St. 1921, c. 160, § 24 
(venereal disease; health officers 'are em
powered .. to make examinations of persons 
reasonably suspected of being infected," ",ith 
a view to suppressing the disease). 

For the privileges protecting compulsory 
reporu 01 a disease and communications to a 
physician, SCI) post, §§ 2377, 2380. 

Distinguish a compulsory physical exami
nation imposed by law as a basis for medical 
treatment and not for evidential purposes. 

7 N. C. Cons. St. 1919, § 5056 (juvenile 
court; Court may "cause nny child ~ithin 
its jurisdiction to be examined" by physicians) ; 
Oh. Gen. C. 1921, § 1652-1 (juvenile court; 
child "may be subjected to a physical and 
mental examination by a competent physi
eian"); S. D. Rev. C. 1919, § 9998 (juvenile 
court "may require such child to be examined 
by the county physician, if of the same sex" ; 
if not, by a physician designated); Va. Code 
1919, § 1910 (delinquent, etc., children "may 
be subjected to a physical and mental exam
ination" hy a physician). 

So nlso for the determination of a(Je: N. Y. 
Law:! 1882, c. 340, C. P. A. HJ~O, § 334, Cons. 
L. 1909, Penal § 81i (Court lUll)' ordt'r personal 
examination of child by physician to dctel"mine 
age); compare § 1154, allte. 

8 Enaland: 1866, Lloyd 11. Lloyd, L. R. 1 
P. &: D. 222 (divorce, ~ith recrimination for 
adultery; order made for plaintiff to attend or 
give her address, in order that defendant's 
",itllcsscs might identify her); 18il, Tich
borne 11. Lushington, Heywood's Rep. 398 
(the presence of certain marks on the plaintiff's 
body being important for identifi('ation, the 
defendant claimed the right to have his sur
geons inspect the plaintiff, alleging that" appli
cations of this kind are glanled every day in 
cases of railway accidents"; Chief Justh'e 
Bovill conceded the correctness of this asser
tion, but as the plaintiff objected merely that 
the application for ~uch examination was pre
maturely made, the decision was reserved). 

United States: 1893, Smith 11. King, 62 
Conn. 515, 521, 26 At!. 1059 (plaintiff com
pellable to wri te his name, on demand of oppon
ent, for comparison; but in trinl Court's 
discretion); 1906, Seaboard Air Line R. Co. 
1). Scarborough, 52 Fla. 425, 42 So. 706 (ejection 
from a train; a ~itness for the defendant hav
ing testified that he saw a passenger ejected 
at the time and place in question. the defend
ant requested that the plaintiff be produced 
in court for identification, and the trial Court 
refused; held, that though the trinl Court 
might have discretionary power to do this 
the defendant could have attained his purpose 
by process of subp~na. and was not injured); 
1890, Rice 11. Rice, 4i N. J. Eq. 559, 21 At!. 286 
(divorce; the defendant in chancery was held 
not compellable at the master's order to remove 
the veil from her face so as to be identified by 
a ~itness; but the ruling was based on the 
limited function of a master under the local 
Htatute; conceding that the posscssion of such 
a po""cr by "every court of judicature as all 
indispensable attribute . • . would not seem 
in any deglcc questionable"). 

Compare the rulings ante, § 2216 (third 
person as ~ituess). 

~ 1921, Mann l'. Bulgin; 34 Ida. 714,203 Pac. 
463 (slander by charging that the plaintiff had 
venereal disease; an order appointing three 
physicians to examine the plaintiff, on a plea 
of truth, the plaintiff refusing to submit, held 
invalid; unsound); 1889, Kern 11. Bridwell, 
119 Ind. 226, 21 N. E. 664 (slander by charging 
the plaintiff ~ith unchastity and abortion; the 
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(6) A privilege has been claimed, and in a few jurisdictions acknowledged, 
in a dass of cases in which, above all, there is most detriment and least service 
in its existence, namely, actions for corporal injuries. 

Why should all analogies fail here, and an exemption be accorded to a plain. 
tiff seeking to conceal from the tribunal the true nature and extent of his 
injury? Of what little argument has ever been advanced in defence of such 
a privilege, the following passage is representative: 

1890, GRAY, J., in Union Parijic R. Co. v. BOiaford, 141 U. S. 250, 11 Sup. 1000: "No 
right is held more sacred, or is more carefully guarded, by the common law, than the 
right of every individual to thc PpSseSSiOll and control of his own person, free from all 
restraint or intcrference of othcrs, unless by clear and unquestionable authority of law. 
. . . Thc inviolability of thc person is as much invaded by a compulsory stripping and 
exposure as by a blow. To compel anyone, Ilnd especially a woman, to lay bare the 
body, or to submit it to the touch of a stranger, without lawful authority, is an indignity, 
an assault and a trespass; and no order or process commanding such an exposure or sub· 
mission was C\'cr known to thc common law in the administration of justice bctween 
individuals, expept in a very small number of cases, based upon special reasons and upon 
aneient practice, coming down from ruder ages, now mostly obsolete in Englt>.nd, and 
never, 50 far as we are aware, introduced into tlus country." 

On such a basis of assumption, indeed, not even Iago's conclusion was more 
lame and impotent. "To lay bare the body, without lawful authority," we 
are told, "is a trespass." But this is wholly beside the point; it is precisely 
'With lawful authority, to wit, "that of the Court, that the plaintiff is to be 
inspected. Moreover, there can be no fair question as to the Court's author· 
ity and power; 10 for the immemorial practice 'de ventre inspiciendo' and in 
divorce establishes at least the existence of this power. Again, the "invio
lability of the person" from trespasses is appealed to. But when were there 
not recognized exceptions? If an assault is committed, the person attacked 
may defend himself by laying hands on the assailant; in the present case 
the defendant is merely asking a similar liberty, by a peaceable 'molliter 
manus imponere,' to defend himself against fraud. So also an innocent per
son may be arrested, restrained, and searched, in the ordinary process of the 
Courts, for purposes of discovering crime and preventing flight. In truth, 
there is no "inviolability of the person" in any absolute sense; and an appeal 
to it is merely false rhetoric. We are further told that there are no instances 
of exercising this power in civil cases, except in a few cases "coming down 
from ruder ages, now mostly obsolete in England, and never introduced into 
this country." This slur upon the inherited principles of "ruder ages" would 
be equalI~' applicable to the fundamental clauses of Magna Carta and the 
Bill of Rights documents, be it noted, which an illustrious Court has 
been known to treat, in other connections, with even over-ready respect for 

trinl Court's refusal to order a mcdicnl inspec
tion of the plllintitT, held proper, as against a 
defendant not able to prove the truth of his 
statement by other evidence). 

10 This was the chief objection in the Illinois. 
Massachusetts, Ilnd later New York cases, cited 
infra. It seems to be the lcast meritorious 
of all. 
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their antiquit~,.n Moreover, the significance of the '\\Tit 'de ventre' if 
that is the "rude" expedient referred to is simply this, that in an epoch 
and a country where landed rights were a paramount and constant concern 
in litigation, the Courts were not deterred by a false delicacy from taking such 
measures as common sense required for determining the truth; 12 and the 
moral is that, in our modern community, where the various mechanical appli
cations of natural force have added a thousand dangers to life and limb, and 
where actions for personal injuries now fill the prominent place once occupied 
by 'formedon in reverter' and 'ejectio firmre,' the same common sense of our 
fathers should be invoked to apply the same expedients amid our changed 
conditions. One might as well have argued, after Stephenson's steam mon
sters had just begun to travel their iron roads, that a person who was run over 
by a negligent driver of the new-fangled locomotives, would have no action 
on the case for his injuries, because there were no precedents. forsooth, except 
for injuries by ox-carts and hackney-coaches. There is and will be no end to 
the variety of frauds invented; and it will be an ill day for justice when the 
Courts ccase to meet new frauds by new applications of old remedies. Quite 
apart from the general impolicy of granting to a party the license to conceal 
truth by any form of refusal, there is, in this class of cases, the added con
sideration that corporal injuries are to-da~' notoriously a subject of frequent. 
fraud and misrepresentation; so that the privilege to withhold the exhibition 
of the alleged injury may amount in such cases to nothing less than a judicial 
license for fraud. 

These considerations, together with the absurdity of a judicial declaration 
that a Court lacks the power to control those who seek for their fraud the 
Yery aid of the law itself, have weighed emphatically with our Courts and 
Legislatures. Subject to certain restrictions not affecting the fundamental 
principle, they have repudiated the existence of such a privilege in actions 
for per8onall~njurie8 (including malpractice): 13 

U As. for example. in Thompson I). Utah, 
1897. 170 U. S. 343, 18 Sup. 621, where the 
long exploded notion, that trial by jury is 
sanctioned in Magna Carta, wos repeated and 
made a reason for holding unconstitutional a 
trial by less than twelve. 

12 As for the "obsolete" date of these prac
ti~es, and the suggestion that they were" never 
introduced" into our own countlY. it is suffi
cient to point out that the above records of 
precedents demonstrate the contrary. 

II The cases and statutes arc as follows; 
compare the citations ante, § 2216 (third per-
80n's body inspected) : 

ENGLAND: 1883, Rules of Court, Order 50, 
Rules 3-5 (quoted ante, § 1163); 1868, St. 31 
& 32 Vict. c. 119, § 26. RaHway Act (" An order 
may be made, directing that a person injured 
by a railway accident be examined by B duly 
Qualified medical practitioner, not being a wit
ness on either side "). 

CASADA: Alberta: Rules of Court 1914. 
No. 196 (Court may order inspection of "Bn~' 
person . . . whose inspection may be ma
terial," IW the jury or by the party or his 
witnesses); No. 251 (like Onto R. S. c. 56, 
§ 70): 
British Columbia: Hules of Court 1912, No. 
3708 (like Onto R. S. C •• 56. § 70) ; 
Manitoba: Hev. St. 1913, c. 4.6, Rule 422 
(similar to Onto R. S. C. 56. § 70) ; 
Ontario: 1Sfll. Reily v. London, 14 Ont. Pro 171 
(order for inspection of the plnintiff. a woman, 
by the defendant's surgcolll!, refused. on 
grounds similar to those in U. S. t>. Botsford; 
yet "there may no doubt be CMea in which. 
upon the ground of plain and pnlpable fraud." 
the trial might be postponed until the plaintiff 
consented); 1891. Ontario St. 54 Vict. C. 11. 
R. S. 1914, C. 56, § 70 (ensuing upon the 
preceding decision: "I D any nction brough t to 
recover damages or other compensation for or 
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1882, GUNNISON, P. J., in Hess v. R. Co., 7 Pa. Co. Ct. 565, 566 (the plaintift' com
plained of an injury of the spine; and the defen-lant asked for an order of physical exami
nation by means of electrical tests, etc.): "To grant the order prayed for is but to apply 

in of bodily injury sustained by any The only new argument brought out in the 
person, a judge of the court wherein the action minority report is that the plaintiff in such 
is pending, or any person who by consent of cases is in fairness entitled reciprocally to an 
parties or othernise has power to fix the amount inspection of the defendant's chattels and 
of Buch damages or compensation, may order premiscs to ascertain the cause of the injury 
that the person in respect of whose injury, and the data of nngligence. Tills point is well 
damage or compensation is sought, shall sub- taken. There ought to be 110 privilege on 
mit to be examined by II duly qun!ified medicn! either side. But the simple an.~wer is that 
practitioner, who is not 0. "itncss on either in this ,iew the minority should have in
side, and may make slIch order representing sisted on adding such a provision to the hill. 
Buch examination, and the ("osts thereof, as he ltloreover, the minority report !l8Bumes that) 
may think fit; provided always that the no such right of inspection is now in law 
medical practitioner named in such an order available for the plaintiff Y ct the authorities 
shall be selected by the judge making the order, cited post, § 2221, show that such a power has ) 
and provided, moreover, that ~uch medical been recognized in Chancery for a century, and 
practitioner may afterward be a witness on the that modern American courts of law arc 
trial of any such action unless the judge before beginning to recognize it in personal injury 
,,·hom the action is tried shall othernise cases. How amply and naturally it is employed 
direct"}; 1895, Clouse v. Coleman, 16 Onto Pro in modern English Courts may be seen by 
541 (statute applied: the plaintiff held not consulting the notes to Order SO, Rule 3, in 
compellable to answer questions pllt by the Stringer, White, & King's Yearly Supreme 
medical examiner at the time of inspection, Court Practice; 
but only to submit to inspection); Alabama: 1889, McGuff 1>. State, 88 Ala. 147, 
Scuk4lchcwan: R. S. 1920, c. 39, § 32 (like Onto 152, 7 So. 35 (cases in ether States noted; 
R. S. c. 56, § iO). "thc authority and soundness of these cases 

UNITED STATES: Federal: 1890, Union need not be challenged": said' obiter'}; 1890, 
Pacific R. Co. v. Botsford, 141 U. S. 2SO, 11 Alabama G. S. R. Co. 11. Hill, 90 Ala. 71, 
Sup. 1000 (action for injuries by conr.ussion of 8 So. 90 (personal injurics by nerVOUH 
the brain, etc.; order requiring thc plaintiff to bhock: order for examination of plaintiff by 
submit to an examination in a proper manner, reputable disinterested physician, granted; 
the defendant alleging that he had no otht'r thc trin! Court having a discretion to do so 
evidence of the plaintiff's condition, refused; when the ends of justice require the di!!c1osurc 
the plaintiff's person is to be maintained or more certain asccrtainment of facts which 
inviolate, o.nd no inspcction can be compelled; can only be brought to light or fully clucidated 
the precedents of inlpotence and 'de Vt;utre' by sllCh an examination, Ilnd when it can be 
conceded, but treated as obsolete or not made ",ithout danger to lifo or health and 
bllBed on gcneral principle; quoted 8upra); 'I'oithout serious pain: this phrasing is often 
1897, Illinois Cent. R. Co. 1>. Griffin, 25 C. C. A. quoted by other Courts}; 1891, Alabama G. 
413, 80 :Fed. 278 (rule in the Botsford cliSe S. R. Co. v. Hill, 93 Ala. 514, 9 So. 722 (prior 
applied); 1899, Camden & S. R. Co. 1>. Stetson, ruling affirmed; the personnel of the experts 
177 U. S. 172,20 Sup. 617 (Botsford case ap- appointed is in the trial Court's discretion); 
proved; but here the New Jersey law allowing 1893, King v. State, 100 Ala. 85, 14 So. 8i8, 
compulsory cxamination was held applicable 8emble (plaintiff in civil cascs, and injured 
to a Federal trial there); 1905, Denver C. T. witnp.ss in criminal cases, compellable to 
Co. v. Norton, 141 Fed. 599, 609 (personal exhibit injury to the jury, where necessary 
injuries; tho inspection cannot be ordered, but and noi. 'indeccnt): 
the defendant may make the request and on ArizoTU.l: 81. 1921, c. 1a1 (personal injuries: 
refusal may comment thereon); 1909, Chicago like S. D. St. 1921, c. li9}; 
& N. W. R. Co. v. Kendall, 8th C. C. A., 157 .irkal!$as: 1885, Sibley 1>. Smith, 46 Ark. ZiG 
Fed. 62 (rule of Botsford case held not ap- (internal injuries; order for examination of 
plicable where the plaintiff had waived tho plaintiff by experts chosen in equal numbers 
privilege by showing his knees; ruling more by both sides, grunted; the examination is of 
fully stated, ante, § 6, n. 8). right, but the trial Court may in discretion 

In the Federal Congrcsa (59th Cong., 20 refuse it if other expert testimony exists); 
Sees., 1907} a bill was favorably reportcd by a 1895, St. Louis S. W. R. Co. v. Dobbins, 60 
majority of the House of Re"r()!;entative9' Ark. 485, 30 S. W. 887 (preceding caso ap
Committee on Judiciary (H. R. 10, Report No. proved) ; 1914, Triangle Lumber Co. 11. 

7587, Feb. 9} "to authorize the courts of the Acree, 112 Ark. 534, 166 s. W. 958 (injury 
United States to require a party to submit to a in a logging machine; rule applied) ; 
personal phY5icaloxamination in certain ca8es"; California: 1907, Johnston v. Southern P. 
but no legislative action was taken on the biU. Co., ISO Cal. 535, 89 Pac. 348 (personal 
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the principle of allowing the inspection of writings, fully recognized in this State, to 
a.,other species of evidence. . . . The object of a trial in Court is that substantial justice 
may be done between the litigants. If a defendant is denied the reasonable opportunity 

injuries: power to order physical examination, 245 (not decided: here the plaintiff waived a 
affinned) : prior objection to an order for cltBmination) : 
Colorado: 1908. Western Glass Mfg. Co. 11. Illinois: 1882, Parker v. Enslow. 102 Ill. 272. 
Scboeninger. 42 Colo. 357.94 Pac. 342 (corporal 279 (action on II. note for an injury to the eyes 
injury: just before trial. the defendant de- by explosion of powder SUbstituted for tobacco 
manded inspection by a physician: the plaintilf in the plaintiff's pipe: order for examination of 
refused. on the ground that the lapse of 13 the eyes by a physician in the jury's presence. 
months since the time of injury made it un- refused. because of the supposed lack of power) ; 
fair: held. the trial Court erred in refusing the 1887, Chicago & E. R. Co. 11. Holland. 122 III. 
order for inspection: model opinion, by 461. 466. 13 N. E. 145 (personn! injuries; 
Maxwell, J., holding that the power exists. refusal of an order for an examination by two 
that the trial Court's discretion controls. that named physicians. held not a material error. 
prior request sho,lId be made, that the mode since the examination was later consented to) ; 
and conditions are determinable by the Court. 1891. St. Louis Bridge Co. v. Miller. 138 111. 
and that on refusal the action may be dis- 465. 471. 28 B. E. 1091 (injury to the nervous 
missed or stayed): 1908. Denver C. T. Co. v. system. kidneys. etc.; order for examination 
Roberts, 43 Colo. 522. 96 Pac. 186 (corporal by medical experts. refused. because the neces-
injury: Western G. M. Co. 11. Schoeninger sity Was not shown: general principle as to 
followed) i power to make the order, left undecided: no 
Delaware: 1898. Mills v. R. Co.. 1 Marv. precedent cited): 1892. Joliet S. R. Co. r. 
(Super.) 269. 40 Atl. 1114 (injury to a leg Caul. 143 III. 177,32 N. E. 389 (no power to 
while on the highway: plaintiff not compellable compel submission to examination by a phy-
to exhibit his leg 50 that a physician testifjing sician: here it was not be 
could explain the injury) : ne.cessary): 1893. Peoria. ". 
Florida: St. 1899. c. 4i19. § I, Rev. G. S. 1919. Rice. 144 III. 227. 33 N. E. 951 (exhibition of 
§ 4968 (in actions for personal injuries "it an injured member to medical experts, not 
shall be discretionary with the trial Court. upon compellable: general principle distinctly reap-
motion of the defendant. to require the injured proved): 1879. Freeport u. Isbell. 93 Ill. 381. 
party. if living. either before or at the time of 385 (personal injury: the plaintiff was allowed 
the trial of the causl'. to submit to such phy~i- to be asked whether he would furnish some of 
cal examination of his or her person as shall his urine for chemical examination as to his al-
reasonably be sufficient to determine physical leged kidney disease caused by the fall in 
condition at the time of trial and the nature question:" it was his duty" to produce this 
and extent of :the alleged injuries": "the "best evidence attainable." and his refusal was 
physical examination provided shall be made evidence against him): 1906. Richardson r. 
by a physician to be named by the Court, in the Nelson. 221 lll. 254, 77 N. E. 583 (personal 
presence of one or more physicians or attend- injury: the Court" has no power" to compel 
ants of the injured party, if the party so de- the plaintiff to submit to a medical examina-
sires"); tion): 1907. Chicago v. McNally. 227 111. 14. 
Georgia: 1889, Richmond & D. R. Co. o. 81 N. E. 23 (similar: nor can the question be 
Childress, 82 Ga. 719. 9 S. E. 602 (injuries in asked. whether the plaintiff is willing to sub-
the chest: order for examination by physicians mit to a physical oxamination): 1908, Pronske-
appointed by the Court, grantable in the dis- "itch u. Chicago & Alton R. Co .• 232 Ill. 136. 
<'retion of the trial Court: generally, B request 83 N. E. 545 (personal tr,jUry: the plaintiff 
should be made of the plaintiff before trial) : haying removed part of his clothes and shown 
1896. Savannah. F. & W. R. Co. 11. Wainwright. his injury to the jUry. this entitled the de-
99 Ga. 255. 25 S. E. 622 (order refused. because fcndant to an examination" under reasonable 
not requested till too latl'): 1900. Bagwell 11. restrictions": helel. that the plaintilf's re-
R. Co., 109 Ga. 611. 34 S. E. 1018 (action by 11 fusal to be examined out of the jury's presence 
father for loss of a minor daughter's services; was not unreasonable): 1911. People v. 
her refusal after majority to submit to a physi- Stl'ward, 249 Ill. 311. 94 N. E. 511 (Mid 
cal examination. held not sufficient cause for • obiter' that II. statute might yslidly change 
dismissing the suit): 1917, Temples v. Central the rule}: 
of Georgia R. Co .• 19 Ga. App. 307. 91 S. E. 502 Indiana: 1889. Hess v. Lowrey. 122 Ind. 225. 
(personal injury: a" commission of doctors'~ 23 N. E. 156 (malpractice by a physician; 
held properly appointed) : order for examination of the plaintiff by the 
Hawaii: 1904. Fuller 0. Rapid Transit Co., defendant's experts, refusl'd. the application 
16 Haw. 1. 12 (personal injuries; question not being too late and the plaintiff consenting to an 
decided: but in any case the Court has dis- examination in the presence of experts on 
cretion, and the request must be made before both sides or of the jury: the opinion ac-
trial): 1910, Campbell 0. Hackfeld, 20 Haw. knowledging the trial Court's power and 
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of testing the truth of the plaintiff's allegations, who alleges an injury which can only be 
discovered upon an examination by experts, Courts of justice may be applied to and relied 
upon to assist in fraudulent and unjust recoveries upon the testimony of plaintiffs and of 

discretion to make the order); 1891, Terre 
Haute &: I. R. Co. v. Brunker, 128 Ind. 542, 
553, 26 N. E. 178 (injury to the lungs; order 
for examination by medical experts, on a tardy 
application, held properly refused in dis
cretion); 1891, Pennsylvania Co. v. Newmeyer, 
129 Ind. 401, 409. 28 N. E. 860 (injury by a 
railroad accident; order for examination of the 
plaintiff by surgeons appointed by the Court, 
refused; the power to order it, independently 
of statute, expressly denied); 1901, South 
Bend 17. Turner, 156 Ind. 418, 60 N. E.271 
(eumination held improperly refused on the 
facts); 1903, Aspy 17. Botkins, 160 Ind. 170, 
66 N. E. 462 (inspection of a knee in court, held 
not improperly refused on the facts); 1920, 
Lake Erie &: W. R. Co. v. Griswold,· Ind. 
App. ,125 N. E. 783 (corporal injury: 
trial court's refusal to order physical examina
tion, here held improper) : 
lou:a: 1877, Schroeder 17. R. Co., 47 In. 375, 
376 (injury to nerves, howels, etc.: order for 
examination by physicians and "Burgeons; 
def~ndant is not entitled as of right, but the 
trial Court has discretionary power to order it; 
quoted supra; this case has been the leading 
one against the privilcge); 1896, Hall 11. 

Manson, 99 Ia. 698, 68 N. W. 922 (injury to 
the ankle; the testimony being conflicting, II 

measurement by expcrts in the presence of the 
injury was held properly demandable by the 
opponent; such compulsory examination not 
being invariably demandable, but only ac
cording as it may be uscful and important: 
Robinson, J., dissenting, on the ground that 
the trial Court's refusal to order an'examination 
was on the fllcts not an abuse of discretion) ; 
Kamas: 1883, Atchison T. & S. F. R. Co. 11. 

Thul, 29 Kan. 466, 468 (personal injuries; 
order for inspection by a medical ('xpert of the 
opponent, grantable; thc trial Court to exer
cise discretion); 1896, Southern K. R. Co. 11. 

Michaels, 57 Kan. 474, 46 Pac. 938 (an ex
amination tardily applied for, held not im
properly refused in the trial Court's discretion) ; 
1901, Ottawa u. Gilliland, 63 Kan. 165, 65 Pac. 
252 (Court may in di~cretion order examina
tion by physicians appointed by Court; good 
opinion by Greene, J.); 1904, Atchison, T. &: 
S. F. R. Co. u. Palmore, 68 Kan. 545, 75 Pac. 
509 (injury in the eyes; expert ell:amination 
ordered); 1906, Dickinson v. Kansas C. E. R. 
Co., 74 Kan. 863, 86 Pac. 150 (Ottawa 11. 

Gilliland followed) ; 
Kentucky.' 1898, Belt E. L. Co. 17. Allen, 
102 Ky. 551, 44 S. W. 89 (action for personal 
injuries; plaintiff may be compelled to submit 
to examination; .. the conclusions which the 
various Courts and Borne of the text writers 
bave reached are these: (1) That trial courts 
have the power to order surgical ell:amination 

by experts of the person of a plaintiff who is 
seeking to recover for personal injury; (2) 
that the defendant has no absolute right to 
have an order made to that end, but that a 
motion therefor is addressed to the sound dis
cretion of the Court; (3) that the exerciHe of 
that discretion will be reviewed on appeal 
and corrected in case of abuse; (4) that the 
examination should be ordered and had under 
th.., direction and control of the Court, when
ever it fairly appears that the ends of justice 
require the disclosure or more ccrtain asr.er
tainment of facts which can only be brought 
to light or fully elucidated by such an exam
ination, and that the examination may bc 
made 'IIoithout danger to the plaintiff's life or 
health, and without the infliction of serious 
pain"); 1898, Delle of N. D. Co. tl. Riggs, 104 
Ky. I, 45 S. W. 99 (trial Court's discretion in 
refusing an examination, sustained): 1900, 
Illinois C. R. Co. u. Clark, Ky.·, 55 S. W. 
699 (examination held not improperly refused 
in trial Court's discretion); 1902, South 
Covington & C. S. R. Co. 17. Stroh, K:\<·. , 
66 S. W. 177 (cxamination held inarimissible 
on the ground of an informality of procedure) ; 
1903, Louisville R. Co. 1'. Hartlege, Ky. , 
74 S. W. 742 (trial Court's refusal in discre
tion, held not improper); 1901, Louis\ille &: 
N. R. Co. v. Simpson, III Ky. 754, 64 S. W. 
733 (following Belt E. L. Co. t'. AIlen); 1909, 
Keller & B. Co. D. Berry, Ky. ,121 S. W. 
1009 (examination by physicians chosen by 
dcfendant, held properly refused): 1911. 
Illinois Central R. Co. v. Beeler, 142 Ky. 772, 
135 S. W. 305 (personal injury; inspection 
ordered; general practice as laid down in 
Belt E. L. Co. 1'. Allen, affirmed) ; 
M assachusetls: 1900, Stack 11. R. Co., 177 
~la8S. 15,~, 58 N. E. 686 (corporal injury; 
Court has no power to compel submission to 
inspection by an opposing expert witness ; 
.. we put our decisions not upon the impolicy 
or admitting such a powcr, but on the ground 
that it would be too great a step of judicial 
legislation to be justified by the necessities of 
the casc"); 
JrficMaan: 1893, Graves 17. Battle Creek, 95 
Mich. 266, 268, 54 N. W. 757 (plaintiff's in
jured arm compelled to bc exhibited to a physi
cian in the presence of the jury; compulsion 
not proper, in the trial Court's discretion, 
where no nocessity exists, or where it would 
give no material aid, or where it would be 
cumulative only, or where delicacy would 
forbid): 1895, Strudgeon v. Rund Beach, 107 
Mich. 496, 65 N. W. 616 (where the use of 
an:csthetics for the examination would be 
necessary, to order it would bc an abuse of 
dist:retion) ; 
Minnesota: 1885, Hatfield t. R. Co., 33 Minll. 
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witnesses of their own selection, whose only knowledge may be derived from declarations 
made by the plaintiffs for the purpose of manufacturing evidence in their ovm favor. ' 
Impartial justice could not be expected in such cases at the hands of juries who were not ; 

130, 22 N. W. 176 (injury said to have rendered 
the plaintiff lame; order by the Court for the 
plaintiff to walk across the room, granted; 
general principle of inspection, in trial Court's 
discretion, apparently conceded); 1899, Wit
tenberg v. Onsgard, 78 Minn. 342, 81 ~. W. 14 
(submission to the X-ray photographic process, 
held not compellable, "until it is so well estab
lished lUI a fact in science that the process is 
harmless that the Courts will take judicial 
notice of it"); 1899, Wanek 11. Winona, 78 
Minn. 98, 80 N. W. 851 (in the discretion of 
the trial Court, physical examination may be 
ordered, upon reasonable application, and un
der proper safeguards; quoted supra); 1901, 
.. \ske ,. R. Co .• 83 Minn. 197, 85 N. W. 1011 
(approving Wanek v. Winona); 
Mississippi: 1914, Yazoo & M. V. R. Co. 11. 

Robinson, 107 Miss. 192. 65 So. 241 (U. P. R. 
Co. 11. Botsford, U. S., followed); 1914, 
Gentry v. Gulf & S. I. R. Co., 109 Miss. 66, 
67 So. 849 (similar) ; 
Missouri: 1873, Loyd !P. R. Co.; 63 Mo. 509, 
512, 515 (personal injuries; order for examina
tion by two physicians and surgeons, refused, 
as "unknown to our practice and to the law," 
and not in the Court's power); 1885. Shepard 
v. R. Co., 85 Mo. 629. 632 (spinal injuries; 
order asked for examination by physicians 
and surgeons, selected one-half by each party, 
these to choose another if they desire; the 
power held to exist, the trial Court's discretion 
to control; here held unnecessary, as the 
plaintiff had offered to cousent to an examina
tion by one person); 1887. Sidekum ~. R. Co., 
93 ~Io. 400, 463, 4 S. W. 701 (personal injuries; 
order grantable in discretion of the trial 
Court); 1888, Owens ~. R. Co., 95 Mo. 169, 
1i7. 8 S. W. 350 (same); 1894, Haynes ~. 
Trenton, 123 Mo. 326, 335, 27 S. W. 622 (the 
plaintiff, having voluntarily exhibited his 
injured leg to the jury, was held compellable 
to submit to examination by the defendant's 
expert witnesses); 1897, Fullerton 1'. Fordyce, 
144 Mo. 519, 44 S. W. 1053 (personal injuries; 
order of medical inspection granted, and no 
objection raised) ; 
,\1 or.wna: 1905. May tI. Northern P. R. Co., 
32 Mont. 522. 81 Pac. 328 (personal injury; 
order compelling the plaintiff to submit to an 
examination by physicians appointed by the 
Court, held properly denied, mainly on the 
ground of lack of judicial power, following 
the Massachusetts Court; full review of the 
cases and arguments in 0. careful opinion by 
Holloway, J.) ; 
Nebra8ka: 1884, Sioux C. & P. R. Co. 11. 

Finlay!on. 16 Nebr. 578, 588, 20 N. W. 860 
(personal injuries; order {or inspection by 
medical experts of the opponent, not granted, 
because not needed on the {acts; general 

principle undecided); 1885, Stuart tI. Havens, 
17 Nebr. 211, 214, 22 N. W. 419 (personal 
inj uries ; order {or inspection by IUedical 
experts of the opponent, refused, because 
the proposed inspectors were not to be selected 
by the Court); 1894. Ellsworth 11. Fairbury, 

"41 Nebr. 881, 60 ~. W. 336 (arder appOinting 
a board of phYsicians to examine the plaintiff 
at his house, held improperly made at cham
bers: whether 0. general common-law power 
exists, not decided; but "the weight of au
thority in this country fully sustains tho 
power"); 1895. Chadron 11. Glover, 43 Nebr. 
732, 62 N. W. 62 (undecided; but the applica
tion for an order must be made before trial) : 
1915, State ex reI. P8Imenter ~. Troup, 98 
Nebr. 333, 152 N. W. 748 (personal injury; 
order of examination by appOinted physicians 
held proper; practice confirmed, and prior 
cases reviewed); St. 1921, c. 116 (metropoli
tan cities charter; Art. VII, § 3: clnimants 
for personal injury shall "be subject to a 
personal examination by the city physician," 
etc.: failure or refusal .. prohibits the main
taining of any action ") ; 
Nero.da: 1909, Murphy !P. Southern Pacific R. 
Co., 31 Ne\,. 120, 101 Pac. 322 (powl'r con
ceded; the trial Court's discretion to control) ; 
New Jerse'/l: St. 1896, c. 202. Compo St .. 1910. 
Evidence § 19 (" On or before the trial of any 
action brought to recover dnmagcs for injury 
to the person, the Court before whom Buch 
action is pending may from time to time 
on appliration of any party therein order and 
direct an examination of the person injured as 
to the injury complained of by a competent 
physician or physicians, surgeon or surgeons. 
in order to qualify the person or persons mak
ing Buch examination to testify in the eaid 
cause as to the nature, extent, ned probable 
durntion of the injury complained of; nnd the 
Court may in such order diret't and determine 
the time and place of such examination; 
provided this act shall not be construed to 
prevent any other person or physician from 
being called and examined as a witness a..q 
heretofore "); 1899, McGovern ~. Hope, 63 
N. J. L. 76, 42 At!. sao (statute applied, and 
held constitutional: common-law pOwer to 
order examination impliedly san~tioned); 
New Mczico: 1919. Holton ~. Jones, N. M. 
-", lsa Pac. 395 (action for personal injury 
to head and eye; the trial judge'e refusal to 
direct a physical examination of the bodily 
parts referred to in the plaintiff's testimony, 
held erroncous; the precise rule not formu
lated) ; 
New York: 1868, Walsh 1). Sayre, 52 now. Pro 
334 (Superior Court; malpractice by a sur
gcon; order for the plaintiff to SUbmit to 
inspection by the defendant and skilful sur-
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permitted to know the truth and whose s~'llpathies were aroused by the recitation of 
sufferings which could not be controverted. To permit such a practice would be to 
encourage perjury and properly subject Courts of justice to public contempt. On the 

geons selected by him, granted, all the princi
ple of the power of compelling discovery, as 
giv(!n to Courts of common law; this case was 
for llOme time a leading aIle on the su bjcct) : 
lli65, Beckwith 1'. R. Co., 64 Barb. 299, 307 
(Suprl!mo Court; right to inspection affirmcd) ; 
1880, Shaw v. Van Ren.'ll!claer, 6U How. Pr. 
143 (Common Pleas Court; Walsh P. S'lyre 
approved); 1883, Roberts I'. R. Co., 29 Hun 
154 (Supreme Court; order for inspection and 
examination by questions, refused: \\' alsh II. 
Sayrll disapproved); 1884, Neuman 11. R. Co., 
18 Jones & Sp. 412 (Superior Court; order 
for inspection refused); 1889, McSwyny II. 
R. Co., 27 No Y. St. R. 363, 367, 7 N. Y. 
Suppl. 456 (Suprcme Court; order for inspec
tion refused); 1891, McQuigan V. R. Co., 
129 N. Y. 50, 29 N. E. 235 (Court of Appeals; 
order for inspection by surgeons appointed by 
the Court, rcf;u;ed, lIS not being within the 
power of the Court apart from statute); 
Laws 1893. C. 721, nnlCnding C. C. P. 1877, 
§ 873, now C. P. A. 1920, § 306, and N. Y. 
Munic. Ct. Code 1915, § 117 (in actions for 
per-mnal illjury, the Court may order a physi
cal examination of the plaintiff before trial 
by one or more physicians or surgeons desig
nated hy the Court, under such restrictions as 
seem proper; where thc defcndant claims 
ignorance of the naturt! of the injury, the ex
amination is a matter of right; if the plaintiff 
is a female, the (>xaminl'l'S art! to be of her sex) ; 
1894, Lyon v. R. Co., 142 N. Y. 298, 37 N. E. 
113 (under the statute, the physical examina
tion must always be incidental to lin oral 
examination taken by order); 1899, Cole V. 

Fall Brook C. Co., 159 N. Y. 51/, 53 N. E. 
6iU (comlllon-law rule of McQuigan V. R. Co. 
affirmed for h elISe arising hefore the statute; 
II refusal to SUbmit to examination does not 
authorize the Court to strike out the tl'sti
mony of the plaintiff's witncssL'll; whethcr 
pillintiff could be compelIed to step upon a 
modd, held to be in the trial Court's discre
tion); 1 !JZI, Hoyt r. Brewster Gordon &: Co., 
f;up. App. Div., 191 N. Y. Suppl. 1 i6 (personlll 
illjury; order held la"ful directing that the 
t':camining physician t"ke II sample of plain
tiff's blood for cxnlllinntiol! and analysis: 
,.n!ightencd opinion I»' Hllhlm. J.); 
.\'qrth Dalwla: 1903, Browl! r. Chicago M. &: 
St. P. R. Co., 12 N. D. Ill, 95 N. W. 153 
(personlll injuries; mediclII examination of 
the plaintiff, held improperly rcfused; good 
opillion by Cochrane, J.) ; 
Ohio: 1881, Miami & M. T. Co. tl. Baily, 37 
Oh. St. 104. 107 (order for inspection by a 
mcdiclll expert of the opponcnt, held not im
properly refused 011 the facts; the power to 
make the order, affirllwd. out till' npplicatioD 
mtl.':!t come sell8OlIably); 

Oklahoma: 1903, Kingfisher v. Altizcr, 13 
Okl. 121, 7-1 Pac. 107 (personal injury; 
plaintiff held not compellable to submit 
before trial to an examination; U. P. R. Co. 
V. Botsford, U. S., followed as binding on the 
Territorial Court); 1913. Chicago. H. 1. & 
P. R. Co. 11. Hill. 36 Oklo 5-10, 129 Pac. 13 
(not decided; but Kingfisher 11. Altizer, a 
Territory decision, is held to be no longer 
binding); 11/13. Atchison, T. & S. F. R. Co. v. 
Melson, 40 Oklo I, 134 Pac. 388 (Kingfisher v. 
Altizer followed; but this rule allows.the party 
to be a.~ked if he will cOIlsent); 1917, Okla
homa R. Co. 11. Thomas, 63 Oklo 219, 164 Pac. 
120 (pcr::!onal injury; trial Court's rc{uslll to 
direct an examination of plaintiff by de
fendant's experts, after he had been examined 
voluntarily by a board appointed by the trial 
Court, held not improper on the facts) ; 
Pennsy[r!lJ1lia: 189a, Dimenstein 11. Richard
son, 34 W. N. C. 2!15 (good op.;nion by Biddle, 
J., citing pre\'ious similar rulings in the lower 
Courts of Pennsylv:mia; compulsory ex
amination held proppr); 1882, Hess v. R. Co., 
7 Pa. Co. Ct. 565, 567 (Gunniwn, P. J.: 
"Compliance with such an order has 80m,~
times been cnforccd by dismissing thc plain
tiff's case entirely, upon his rcfusal to comf>ly ; 
and it has heen said that the refusllI is a 
contempt of Court; ... [butl it is sufficient, 
to ensure thnt justice he donc, that the Court 
refuse to try the case until a compliance is had 
with the order" ; a form of order is givcn here; 
the opinion is quotcd supra): 1915, Cohen v. 
Philadelphia R. T. Co., 250 Pa. 15, 95 At!. 
a15 (per~onnl injury; the trial Court's rcfusal 
to order a physical examination of the plain
tilT, held not impropcr. in discretion; .. we 
I'lltertain no doubt of the right of the Court" 
to direct that an opportunity be furnished, 
thou~h "the Court caD not order a plllin
tilT to submit to such an ordcal ngllinst his 
will") ; 
Rhode Island: Gen. L. 1909, c. 292, § 20 (in 
actions for .. injury to the body or healU:, 
l>hysical or mental," where the Court appoin>s 
an expert, the complainant must" SUbmit to a 
reasonable examinlltion or cxaminations of 
his body and hcalth, physical or mental," by 
such expert; the action to be continued until 
such examination is made) : 
SOllih Caroli7Ul: 1901, Easler 11. R. Co., 60 S. C. 
117, 38 S. E. 258 (physical examination of the 
plaintiff refused, because of no statutory power 
to order it) ; 
South Dakota: St. 1921, C. 179 (personal injury; 
on or before the trial the Court may direct an 
examination of the person injured by a phy
sician, including X-ray examination, "ill order 
to qualify the person or persons making sueh 
examinatiOD to testify in the said calise as to 
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other hand, jf the plaintiff's claim is meritorious, if he has sustained the injuries he com- . 
plains of, he has nothing to fear from the most searching examination. His case will only j 
be strengthened by it." 

1877. BECK, J., in Schroeder v. R. Co., 47 la. 375, 379: "Whoever is a party to an 
action in a Court, whether a natural person or a corporation, has It right to demand therein 
the administration of exact justice. This right can only be secured and fully respected by 
obtaining the exact and full truth touChillg all matters in issue in the action. If truth be 

the nature, extent and probable duration of 
the injury") ; 
Tennearee: 1900, Arkansas River P. Co. v. 
Hobbs. 105 Tenn. 29, 58 S. W. 278 (not de
cided); 1915, Williams t". Chattanooga Iron 
Works. 131 Tenn. 6S3, 176 S. W. 1031 (per
sonal injury; POWer to order physical ex
amination affirmed, in a careful opinion by 
Neil, C. J.) ; 
Te~a.!: 1885, International &: G. N. R. Co. 1>. 

UnderWOod, &1 Tex. 4G3, 466 (ordcr for in
spection by thr('e disinterested surgeons and 
physicians appointed by the Court, not 
granted, because an inspection had been 
submitted to; general question reserved); 
1888, Missouri P. R. Co. t·. Johnson, 72 Tex. 
95, 101, 10 S. W. 325 (order for examination 
by the opponent's physician, the plaintiff 
refusing to submit for him, but consenting to 
submit to a joint examination by his own and 
any other physician, not granted on these 
facts; general question reserved); 1890, 
Gulf C. &: S. F. R. Co. v. Norflect, 78 Tex. 321, 
324. 14 S. W. 703 (order for inspection by 
physicians nppointNI by the Court, refused, 
since tbe plnintiff did submit to an examination 
in court; geneml question reser\'ed); 1898. 
Chicago R.I. & T. U. Co. r. Langston, J!l 
Tex. Civ. ApP. 5G8, 47 S. W. 1027. 48 S. W. 
610 (a plaintiff who has exhibit cd his limb to 
the jury may be compelled to submit it to 
inspection by defendant's expert v.itness); 
1899, Chil'ago R. I. & T. U. Co. v. Langston. 92 
Tex. 709, 50 S. W. 574, 51 S. W. 331 (defendant 
is entitled to inspection by experts selected 
by himseIC, the plaintiff having exhibited 
his injuries and offered medical testimony 
about them): 1!l03, Austin & N. W. R. Co. 11. 
Cluck, Tex. Ci\,. App. ,73 S. W. 568 
(R. Co. t". Botsford, U. S., followed); 1903, 
Gu\£ C. &: S. F. R. Co. 11. Brown, Tex. Civ. 
AIJP. , 75 S. W. 807 (same); Austin & N. W. 
R. Co. 11. Cluck, 81lpra, affirmed on appeal in 
97 Tex. Sup. 172, 77 S. W. 403; 1905, Houston 
&: T. G. R. Co. v. An~lin, 119 Tex. 349,89 S. W. 
966 (like C. R. I. & T. H. Co. v. Langston); 
1915, San Antonio & A. P. R. Co. ~. Stuart,
Tex. Civ. App· . " 178 S. W. 17 (personal 
injurY; propriety of requiring submission to 
a second X-ray examination considered); 
Utah: 1908. Larson v. Salt Lake City, 34 
Utah 318, 97 Pac. 483 (power ,jenied, in the 
absence of statute: the opinions arc 1\ singular 
exhibition of that juci!cial .. non possumus" 
attitude which is so blind to the true nature 
of law and judicial fUDction) ; ..... 

Venll!mt: 1896, Bagley v. Mason, 69 Vt. 17.), 
37 Atl. 285 (order refused, because not asked 
ror till after the e\'idence was closed); 
IV Il<Ihinuto,.: 1899, Lane ~. R. Co., 21 W 1\51.. 
119. 57 Pac. 367 (examination by experts 8 P-\ 
pointed by the Court, in trial COUrt's discretion, 
may be ordered; quoted 8upra); 1901, Myr
berg :I. Baltimore &: S. M. & R. Co., 25 Wash. 
364, 63 Pac. 539 (examination not ordered, 
because not seasonably asked for); 1905, 
Helbig ~. Grays' Harbor E. Co., 37 Wash. 130, 
79 Pac. 612 (further examination by a third 
physician. held not improperly refused); St. 
1915, Mar. 15. c. 63 ("On or before the trinl 
of any action brought to recover damages fOI) 
injury to the person, the Court before whom~ 
Buch action is pending may from timc to time 
on application of any party therein, order and 
direct all examination of the pcrson injured 
as to the injury complained of by a competent 
physician or physicians. surgeon or surgeons, 
in order to qualify the person or persons mak
inl!: sllch examination to testify in the said 
cause as to the nature, extent and probable 
durution of the injury complaint.-d of: and the 
Court may in such order direct and deterllline 
the time and place of such examination ") ; 
West Virginia: 1918, P~rkins v. Monongahela 
Valley R. Co., IH W. Va. 781, 95 S. E. 79 
(examination of plairJtifT held not properly 
asked for under the circumstances, but "upon 
the right of the defendant to have such B 
physical examination in a proper case, this 
question we do not decide upon"; why not? 
What is a Supreme Court for'? Tbe profession 
was waiting in this State for lin answer to this 
10np;-delaYI.-d que,;tion); 1920, Quinn v. 
Flesher. W. Va. ,107 S. E. 300 (trial 
Court's refusal of defendant's request to sus
pend the trial for tnking a radiograph of 
plaintiff's corporal injury, held not improper) ; 
Wisconsin: 1884, White t'. R. Co., 61 Wis. 536, 
540, 21 N. W. 524 (order for inspection by med
ical experts of the opponent, granted; general 
power IIffirmed); 1898, O'Brien v. LaCrosse, 99 
Wis 421, 75 N. W. 81 (examination cannot be 
required as of right, but is within the trial 
Court's discretion; here, a refusal to order an 
examination of the urine and bladder by 
catheter-insertion wos sustained); 1899. Boel
teu. Rosa Lumber Co .• 103 Wis. 324, 79 N. W. 
243 (plaintiff had suhmitted to one examination 
by X-ray pro(~ess, and had been accidentally 
burned; held. no enor in not compelling a 
second similar 
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hidden, injusticc will be donc. The right of the suitor, then, to demand the whole truth 
is unquestioned; it is the correlative of the right to exact justice. . . . To our minds 
the proposition is plain that a proper examination by learned and skilful physicians and 
surgeons would have opened a road by which the cause could have been conducted nearer 
to exact justice than by any other way. The plaintiff, as it were, had under his own 
('untrol testimony which would have revealt'tl the truth morc clearly than any other that 
('ould have IJ(.'Cn introduced. The cause of truth, the right administration of the law, 
demand that he should have produ(.'ed it. • • . It is said that the examination would 
have subje('ted him to danger of his life, pain of body, and indignity to his person. The 
reply to this is that it should not; and the Court should have been careful to so order 
and direct .... As to the indignity to which an examination would have subjected him, 
as urgcd by counsel, it is probably more imaginary than real. An examination of the 
person is not so regarrled when made for the purpose of administering rt'medies; those 
who effect insurance upon their lives, pensioners for disability incurred in the military 
service of the country, soldiers and sailors enlisting in the anny and navy, all are subjected 
to rigid examinations of their bodies; and it is never estecmed a dishonor or indignity .... 
If for this purpose [t.o show the nature of the injury) the plaintiff may exhibit his injuries, 
we sec no reason why he may not, in a proper case and under like circumstances, be required 
to do the salJle thing for a like purpose upon the request of the other party." 

1899, Gouoox, C .• J., in Lane v. R. Co., 21 Wash. 119,57 Pac. 367: "It is said that it 
is abhorrent to the principles of liberty to compel a party to submit to such an examina
tion; that it invades the inviolability of the person, is an indignity involving an assault 
and a trespass, and an impertinence to which n modest woman would not consent. COllrts 
should not sRcrifiee justi('C to notions of delicacy, and knowledge of the truth is essential 
to justice. The attainment of justice in the courts is of far greater importance than any 
merely personal consideration. . . . It is said by the majority in R. Co. 11. Botsford that 
the reason for the exercise of such an authority in divorce actions is 'the interest whieh 
the public liS well as the parties have in upholding or dissolving the marriage state.' But 
"ill it be sai,l that the public has no interest in the attainment of justiee betwcen individullls~ 
The admission that the Court has power to make the order whene\'er it is deemed requisite 
to ascertain the fact of incapacity in a divorce action seems to us an argument in favor of 
the existence of the power to make such an order in the present case. It exists by impli
cation, and may be exercised ill either case, whenever the demands of justice require it. 
Actions of this character have, in recent years, become so numerous that the quest!on is 
of far greater importance than it could possibly have been twenty-five years ago, and it 
is not surprising that most of the cases. in which the question has arisen or is discussed at 
all are of recent origin. In our State, counties, cities, and other municipal eorporations 
are liable for negligenee resulting in injury to the person, to the same extent as private 
corporations and individuals; and it becomes of the utmost importance that the questi(lll 
be determined with due regard for the public welfare." 

1899, MITCHELL, J., in Wanek v. Winona, 7S :\linn. 98, SO N. W.851: "[The trial 
Court has power) to order such an inspection, and to require the plaintiff to submit to it 
under the penalty of having his action dismissed in case he refuses to do so. We are 
aware that there are some eminnnt authorities to the contrary, but, with all due deference 
to them, we cannot avoid thinking that tpey base their conclusion upon a fallacious and 
somewhat sentimental line of argument as to the imiolability and sacredness of a man's 
own person, and his right to its possession and control free from all restraint or interference 
of others. This, rightly understood, is all true, but his right to the possession and control 
of his person is no more sacred than the cause of justice. When a person appeals to the 
State for justice, tendering an issue as to his own physical condition, he impliedly consents 
in advance to the doing justice to the other party, and to make any disclosure which is 
necessary to be made in order that justice may be done. No one claims that he can be \ 
compelIed to submit to such an examination. But he must either submit to it, or have 

736 



§§ 2210-2224) CIVIL PARTY -OPPONENT § 2220 

his action dismissed. Any other rule in these personal injury cases would often result in 
an entire denial of justice to the defendant, and leave him wholly at the mercy of the 
plaintiff's witnesses. In very many cases the actual nature and extent of the injuries can 
only be ascertained by a physical examination of the person of the injured party. Such 
actions were formerly very infrequent, but of late years they constitute one of the largest 
branches of legal industry, and are not infrequently attempted to be sustained by malinger
ing on the part of the plaintiff, false testimony, or the very unreliable speculations of so
caUed 'medical experts.' To allow the plaintiff in such cases, if he sees fit to display his 
injuries to the jury, to call in as many friendly physicians as he pleases, and have them 
examine his person, and then produce them as expert witnesses on the trial, but at the 
same time deny to the defendant the right in any case to have a physical examination of 
plaintiff's person, and leave him wholly at the mercy of such v.;tnesscs as the plaintiff j' X 
fit to call, constitutes a denial of justice too gross, in our judgment, to be tolerated for 
one moment." 

(7) In virtually all the modern statutes establishing a system ofindllstrial 
accident insurance, or "workmen's compensation" (to supplant the common
law principle of employers' tortious liability for injuries to emplo~yees), pro
vision is made to negative any privilege for the insured against physical 
examination to ascertain his injury.I.1 

I' ENGLAND: St. 1897, 60 & 61 Vict., C. 37, 
Schedule I, par. 3; St. 1906,6 Edw. VII, c, 58, 
Workmen's Compensation Act, Schedule I, 
par. 4 (workman giving notice of accident 
"shall, if so required by the employer, submit 
himself for examination by a duly qualified 
medical practitioner," etc.; on refusal or 
obstruction, right to compensation is sus
llended); par. 14 (similar, for one receiving 
weekly payments under an award); 1900, 
Osborn ~. Vickers, 2 Q. B. 9 (St. 1897 applied); 
1915, Smith 11. Davis &; Sons, A. C. 528 (under 
Workmen's Compensation Act 1906, First 
Schedule, and Regulations, a claimant may 
he required to submit to a second medical 
examination); for valuable comments on the 
suitable modes of conducting such examina
tions, baaed on experience under the Bri tish 
Workmen's Compensation Act, Mee the follow
ing work: 1917, Sir John Collie. Malinger
ing and Feigned Sickness, 2d ed., C. xxxvi, 
pp. 53(}-539. 

CANADA: Alberta: St. 1918, C. 5, § 43 
(workman'S compensation; claimant must 
~uhmit himself for examination by a medical 
referee) ; § 44 (on refusal, the right to compensa
tion is suspended); Manitoba: St. 1920, e. 159, 
§ 17 (workman's compensation; claimant must 
submit himself to medical examination; on 
refusal. the right to compensation i~ sus
pended); Yukon: St. 1917, C. I, § 11 (injured 
workman shall "submit himself for examina
tion by n duly Qualified medical practitioner" ; 
on refusal, right to compensation is suspended). 

UNITED STATES: Alabama: St. 1919, No. 
245. p. 206. § 18 (workmen's compensation; 
"the injured employee must submit himself 
to the examination," etc.; on refusal, the right 
to compensation is suspended); Alaska: 

St. 1915, Apr. 29, c. 71, § 24 (employers' 
liability; the injured employee shall "submit 
himself or herself to an examination by a 
physician," etc.; on refusal, the right to com
prmsation is suspended); Arizona: Rev. St. 
1913, Ci\". C. § 31il (workmen's compensa
tion; claimant shall on request "submit him
self for bodily examination by some rompctent 
licensed medical practitioncr or surgeon"; 
on refuMI. right to compensation is suspended) ; 
St. 1921, c. 103, § i8 (workmen's compensa
tion; claimant must "submit himselr for med
ical examination"; on refusal, compensation 
is suspended); California: St. 1917. p. 831, 
May 23. § 16 (workmen's compensation; em
ployee injured and entitled to compensation 
"shall upon written request of his employer 
submit from time to time to examination by a 
practising phyeician," etc.; on refusal, his 
claim is suspended or barred; physician may 
testify "as to the rCEults thereof"); 1917, May 
23, p. 831, § 19 a (workmen's compensation, 
etc.; commission may direct an examination 
by a physician; quoted ante, § 4 c); Colorado: 
Compo St. 1921. § 4455 (workmen's compensa
tion; the injured employee shall "submit him· 
self . . . to examination by a physician or 
Burgeon"; on refusal, the right to compensa
tion is suspended); Connecticut: Gen. St. 
1918. §§ 5347, 5362 (workmen's compensation; 
physical examination required; but employee's 
failure to accept or provide medical sm"'ice 
suspends compensation); Delau'are: St. 191i, 
Apr. 2, C. 233, adding §§ 3193 m106 to the 
Revised Code (workmen's compenSlition; 
injured employee "must submit himself for 
examination . , , to a physician," etc.; on 
refusal. right of compensation is suspended); 
Hau'aii: St. 1915, Apr. 28, No. 221, § 20 
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(B) The exercise of this power should no doubt be subject to certain 
restrictions, on the principle (ante, § 2192) that the testimonial duty should 
(workmen's compensation; injured workman 
"shall submit himself to eXllmination . . . 
to a duly qualified physician or surgeon"; on 
refusal, right to compensation is suspended); 
Idaho: Comp. St. W19, § 6242 (workmen's 
compensation; injured workmlln shall submit 
himself to medical examination; compensa
tion suspended in case of refusal); Illi1lOis: 
St. 1921, June 29, § 12 (workmen's compensa
tion; injured employee shall be required on 
request" to submit himself . . . for examinll
tion to a duly qualified medical practitioner," 
etc.; on refusal, right to compensation is 
suspended) ; 1920, Jackson Coal Co. ~. 
Industrial Commission, 295 III. 18, 128 N. E. 
813 (compensation suspended, and examina
tion rcquin.'<i, of employee under Rev. St. 
1917, c. 48, § 137; no privilege to rllfuBe on 
ground that employer has admitted his liabil
ity); 1922, Pocahontas Mining Co. ~. Ind. 
Com., 301 Ill. 462, 134 N. E. 160 (rule of tho 
Compensation Act applied): 1922, l'aradiso 
Coal Co. ~. Ind. Com., 301 Ill. 504, 134 N. E. 
167 (rule applies as well for ascertaining tho 
fact of injury as for ascertaining tho amount of 
compensation due): IouYl: Code 1019, § 818 
(workmen's compensation: injured emplo~'ee 
"shall submit himself for examination . . . 
to a physidan," etc.: on refusal, right to 
compensation is suspended): KaMM: Gen. 
St. 1915, § 5911, St. 1911, c. 218 (workmen's 
compensation: employee "must submit him
self for examination": on refusal, compensa
tion is suspended; provision for exclusion of 
physician's testimony unless both parties 
have opportunity to select physician.~): 1922, 
I..andis 17. Wichita R. &. I... Co., ' Kiln. , 203 
Pac. 1109 (personal injury: on application by 
the defendant to the trial Court to appoint 
physicians, the plaintiff being "illing to be 
examined by physicians selected by defendant, 
the Court refused: held not error): Kentuck/l: 
St. 1916, Mar. 23, p. 354, Stats. § 4918 (work
men's compensation: injured workman if 
requested "shall submit himself to eXllmina
tion" by a medical man; on refusal, right to 
compensation is suspended) : Louisiana: 
St. 1914, No. 20, § 9 (employer's liability: 
"an injured workman shall submit himself to 
examination," etc.): Mainc: He". St. 1916, 
c. 50, § 21, St. 1919, e. 238, § 21 (workmen's 
compensation: injured employee shall on 
request "submit himself to an examination by 
Ii physician or surgeon": certified copy of 
report "may be produced in e~idence at any 
hearing," etc.) : Maryland: Ann. Code 1914, 
Art. 101, § 42 (State industrial accident com
miS8ion: employee is required on request" to 
submit himself for medical examination"; on 
refusal, his right to compensation is suspended) ; 
Mas.acJiIlJletu: Gen. L. 1920, 1.', 152, § 45 
(industria1 accidents; employee "shall sub-

mit to an examination by a registored physi
cian"; on refusal, right to compensation i~ 
suspended); c. 201. § 6 (appointment of guar
dian for insane; t he Court "may require him 
to submit to examination ") ; Michigan: 
Compo L. 1915, § 5449 (workmen'S compensa
tion: claimant shall "submit himself to an 
examination by a physician or surgoon"; 
on refusal, right to compensation is susPl.'nded) ; 
MinnesQta: Gen. St. 1913. § 8215 (workmen's 
compensation: injured employee "must suh
mit himself to examination" by physician; on 
refusal, right to compensation is suspended) ; 
St. 1921, c. 82, § 23 (like the prior statute, re
placing it); Missouri: He". St. 1919, § 13642 
(workmen's compensation; injured employee 
"shall from time to time thereafter during 
disability submit to reasonable medical exam
ination"; on refusal, compensation is sus
pended): St. 192', Mar. 28, p, 425, § 5U (like 
Rev. St. § 13642, which is superseded); 
Montana: Rev. C. Hl21, § 2906 (State indus
trial accident board: employec shull "SUbmit 
from time to time to examination by a physi
cian": on failure or refusal, the right to COIll
pensation is suspended): Nebraska: Re\'. St. 
1922, § 3097 (employee shall on request "sub
mit himself to an examination by a physician," 
etc.): 1922, O'Brien 17. Sullivan, Nebr. , 
11)6 N. W. 532 (assault and battery: trial 
Court's refusal to order physical examination 
of plaintiff, held not improper where the mo
tion WIl8 not made until trial begun); N crada: 
Rev, L. 1912, § 1921 (workmen's compCIL~a
tion: employee claiming compensation must 
on request "submit himself for examination" 
by a medical man); St. 1913, Mar. 15, p. 137, 
§ 32 (industrial insurance: "any workman 
entitled to rereive compensation" must if 
required "submit himself for medical exam
ination": on refusal, right to compensation 
is suspended: New MC'Xico: St. 1917, Mar, 13, 
C. 83, § 19 (workmen's compensation: injured 
workman Hhall "~ubmit himself ... to 
examination by a physician or Burgeon": 
on refusal, right to compensation is suspended) ; 
North Dakota: St. 1919, Mar. 5, e. 162, § 16 
(workmen's compensation: the injurcd em
ployee shall "suhmit himself to examinntion 
hy a duly qualified physician," etc.); Ohio: 
Gen. Code Ann. 1921, §§ 1465-95 (State indus
trial rom mission ; any employee claiming 
compensation "mny be required . . , to 
submit himself for medical examination": 
on refusal, compensation shall be suspended) : 
Oklahoma: St. 1915, e. 246, Mar. 22, Art. 2. 
§ 9 (workmen's compensation: employee on 
request shall "submit himself for medicnl 
examination," etc.; on refusal, his right "to 
prosecute any proceeding under this Aet shull 
be suspended "): Oregan: La W8 1920, § 6633 
(workmen's compensation; claimant must if 
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not be enforced any further than is necessary with relation to the ends of 
truth. Of such restrictions, the following seem to be those recognized by 
judicial authority: 

(a) The exhibition of the body need not be directly to the tribunal, first, 
because the jury could often not comprehend the appearalll:es without expert \ 
explanation, and, secondly, because the public exposure might be unnecessa
rily embarrassing. Accordingly, the exhibition is usually ordered to be made 
before expert medical witnesses. These are preferably to be appointed by the 
Court.ls Nevertheless, if there has been other testimony by experts who 
speak from inspection and who appear as partisans of the plaintiff, it may 
be fair to authorize similar inspection by experts called for the defendant; 
the trial Court's discretion should determine. But, in am' ('use, an exhibition - , 
directly to the judge and the jury may properly be ordered, if neither of the 
two considerations above mentioned are deemed bv the trial Court to 

" 
prevent. 

(b) The exhibition need not be ordered at all, if in the trial Court's opinion 
110 sufficiently 'lJuluuble evidence is to be expected from it, having regard to the 
kind of illjur~' involved, the amount of other e\'idence, and the inconvenience, 
shame,16 or risk to health that may be involved. Xe\'erthcless, this refusal \ 
should not be decided upon without extreme caution, for it is seldom possible, 
even for the opponent, to know beforehand ho';, valuable the results of the 

required "submit himself for medicnll':mmina- Annot. Ch·. St. Supol. 1918. §§ 5246-42, 44. 
tion"; on refusal, his right is suspendcd); the order for physical ClmmiOBtion of the 
Pennsylra7lia: St. 1915, June 2, § 314, Dig. plaintiff is 8ubject to the trial Court's di~-
1920, § 22011, Workmen's Compensation (in- cretion; held here that it WlUI !'rror for til(' 
jured employee "must submit himst'lf for rx- tria! Court to refuse to direct an X-ray cJ:am
Ilmination" to a physician; on refusal. right ination); Utah: Compo 1 •. 1917, § 3152 (work
of compensation is suspended); men's compensation; employee claimant must 
Porto Rieo: St. 1916, Apr. 13. Xo.19, §9 (work- "suhmit himself for medical l'xamination" 
men's compensation; tiwinjured workman shall pursuant to rules of State industrial com mis
if rl'quested by the commission" submit himself sion ; compensation suspended in case of 
for I'xamination ... to a competent physi- refusal); St. 1921, e. 6i. Mar. 21 (amendin~ 
dan or surgeon"; on r .. fusnl, th(, right to re- Compo L. 1917. § 3152); Vermont: Gen. L. 
ceive relief is suspended); Rhode Island: St. 1917, § 5795 (employer's Iiahility; proceeding 
1912, C. 831, § 21 (employer's liability; in- suspended if claimant refuses or obstructs 
jured employl'c shall "suhmit himself to an physical examination): Jriaconsin: § 2394-
examination by a physit'ian or surgeon," etc.; 12 (workmen's compensation; rlaimRnt shall 
011 refusal, the right to compt'nsation is sus- submit to .. examination by a regular practicing 
pended); South Dakota: Rc\·. C. 1919, § 9463 physician"; on refusal, the right to compensa
(industrial insurance; injured employee must tion is suspended); Wyomino: Compo St. 
on request "submit himst'lf ... for exam- 1920, § 4345 (workman's compl'nsatioll; 
ination to a duly qualified medical practitioner workman shall on request" submit himself for 
or surgeon"; on refusal, compensation is medical examination" to determine removal of 
suspended); Tellnessee: St. 19W, Apr. 15, tl'mporary disability; on refusal, eompen.qa
C. 123, § 25 (workmen's compensation; injured tion is suspended). 
employee "must submit himself to the exam- 1$ 1921, Atkinson r. United R. Co., 286 Mo. 

y , 

~:;:~ ftev~hCi:.mlt~or~r~, ~hJ;~~~~f 2~~c4~: ~!!~l~~. ~'h:"c;0~8~ ~~y~i~:a~~ ~u8d!:~d \. 
St. 1917, C. 103 (injurl'd employre; provision witneSS<'s of tho part~·). 
for requiring medical examination; in case of For the law as to summoning of expert 
refusal, compensation is suspended); l():!O, witnessl's bV the Court, SI'C aTlte, § 563, aDd 
Texas Employers' Ins. Ass'n v. Downing. post. § 2484. 
Tex. Cil'. App. , 218 S. W. 112, 117 (under 18 The S(H)a!l"J "indecency" of the exhibi-
the Workmen'8 Compensation Act, Yernon's tion is of itself no obstacle (aTlle, § 2180). 

- - ... -
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inspection may be; and the presumption should always be against a refusal 
on this ground. 

(c) The party demanding inspection may fairly be required to give prior 
1wtice, in order that convenient arrangements may be made and a due selec
tion of expert examiners be feasible. 

(d) If the plaintiff refuses to submit to the examination, the usual process 
of contempt appropriate for a recalcitrant witness may be employedP But 
It simpler and no less effective expedient is to order the suit dismissed; for 
this sufficiently prevents the party from reaping any benefit from his contu
macy.IS Furthermore, if the Court takes neither of these measures (although 
no Court ought for a moment to overlook in such a wa~' so flagrant a con
tempt), the usual inference (ante, §§ 289, 291) may be advanced by counsel 
and drawn by the jury, from the failure to produce this evidence in the plain
tiff's power, that the defendant's allegations about it are true.19 

Under some such limitations as these, the compulsory exhibition of the 
party's body wiII be ordered, in most jurisdictions. 

(C) Certain distinctions may here be noted. (1) The plaintiff may be 
entitled to exhibit his body to the jur~', on the general principle of Autoptic 
Proference, as evidencing the injury (ante, § 1158). (2) In contracts of insur
ance, both life and accident, a frequent provision concedes to the insurer 
the right of its medical examiner to examine the insured's person in respect 
to an injury. Such a provision is valid, and may avail to supplant the normal 
rule of law (ante, § ia). 

§ 2221. Same: Cd) Inspection of Premjses and Chattels; Autopsy; Exhuma
tion of Corpse. The testimonial duty for witnesses in general requires dis
closure of facts in any and every feasible form, including such evidence as is 
available through inspection of the witness' premises or chattels, either by the 

17 Sanctioned in Schroeder v. R. Co., Ia., Evnns. Pres., declared it .. revolting" to find 
wpra. that where decrees were thus based on "in-

18 Sanctioned in Schroeder ~. R. Co., Ia., ferrt!d incapnl'ity" the parties in Inter marriage's 
Shepard v. R. Co., Mo., Miami & M. T. Co. have had children, and he ruled thnt absolute 
v. Baily, Oh., Hess v. R. Co., Pa., supra. It refusal of intercourse was of itself a ground for 
may be add~d that the postponement of the nullity; hence the inference of impotency will 
trial, until the plnintiff consents (ns suggested hereafter not be a mere "legnl fiction," :I~ 
in one cnse cited 8upra). is a half-hearted Sir S. Evans termed it). 
method which is indefensible. If the plnintiff United States (personal injury cnses): 1890. 
is really privileged, it is n denial of justic€' to Union P. R. Co. v. Botsford. U. S. (cited 8upm. 
postpone the trinl; if he is not, the Court has n. 9); 1907. Cedartown v. Brooks, 2 Ga. App. 
just as much pOWl'r to dismiss the suit as to 583, 59 S. E. 836 (cnreful opinions by Russ~ll. 
postpone it. J., and Powell, J., respectively. taking oppo-

Under the industrial nccident statutes. the site views as to the propriety of the inferenre 
ril;ht to compensntion is suspended, so long IL~ in a jurisdiction where the Court has power nnd 
Tl'fusnl continues. discretion to mnke nn order); 1909, Murphy 

,g England (dh'orce enses): 1901, B. v. B.. v. Southern Pacific R. Co., 31 Nev. 120. 101 
hob. 39 (nullity of marriage); 1912. W. v. W.. Pac. 322; 1913, Chicago, R. I. &: P. R. Co. 1'. 

Prob. 78 (nullity for impotency; the rcspond- Hill. 36 Oklo 540, 129 Pn~. 13; 1874, Durgin to. 
,·nt's rl'fusal to submit to mediral exnminntion. Danville. 47 Vt. 95, 105; and other CIlBI'S 

taken liS evidence; B. t'. B .• . ,upra, is not cited. cited IlUpra. n. 9. 
and counsel say "The nearest case is C. 1:1. Contra: 1903. Austin &: N. W. R. Co. 1'. 

C.. 1911, 27 Times L. R. 421 "); 1913. Cluck, Tex. Ci\·. APP. .73 S. W. 568 (pur-
Dickinson v. Dickill.8On, Prob. 198, Sir S. porting to follow R. Co. II. BoWord, U. S.). 
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tribunal itself or by other witnesses under order of the Court (ante, §§ 2194. 
2216). There is no reason why a party should be privileged more than other 
persons in this respect. Not only, as in the case of corporal exhibition (ante, 
§ 2220), is the absence of such a privilege deducible by implication from the 

(as in the case of corporal exhibition) that no privilege in this respect was 
ever established at common law: 

1867, BALDWIN, J., in Thornburgh v. Savage M. Co., i Morris Min. R. 667, 680: "Ought 
a Court of equity, in a mining case, when it has been cOn\;nced of the importance thereof 
for the purposes of the trial, to compel an inspection and survey of the works of the 
parties, and admittance thereto by means of the appliances in use at the mine? All the 
analogies of equity jurisprudence favor the affirmative of this proposition. The ver~' 
great powers with which a Court of chancery is clothed were given it to enable it to carryl 
out the administration of nieer and more perfect justice than is attainable in a Court of 
law. That a Court of equity, having jurisdiction of the subject-matter of the action, has 
the power to enforce an order of this kind, ,,;11 not be denied. And the propriety of exer
cising that power would sec~ to be clear, indeed, in a case where, ,,;thout it, the trial 
would be a silly farce. Take, as an illustration, the case at bar. It is notorious that the 
facts by which this controversy must be determined cannot be discovered except by all 
inspection I)f works in t.he possession of the defendant, accessible only by means of a deep 
shaft and machinery operatro by it. It wuuld be a denial of justice, and utterly subver
sive of the objects for whieh Courts were c:reated, for them to refuse to exert their power 
for the elucidation of the very truth the issue between the parties. Can a Court justly 
deeirle a cause v,;thout knowing the faets~'? 

There are numerous instances in which the chancery practice plainly denied 
any privilege, and sanctioned the inspection of the party-opponent's premises 
and chattels, against his objection.l On the other hand, in the common-law 
courts, there was an inclination to refuse such orders, apparently on the 
same feeble excuse of lack of power put forward by a few Courts for refusing 
to compel corporal exhibition.2 There is even more reason for denying a 

§ 2221. 1 1814, Earl of Macclesfield v. 
Da-;s. 3 Ves. &: B. 16 (motion allowed to hu.ve 
inspection of a chest containing heirlooms, in 
order to identify and describe the articles); 
1819-21, Kynnston t>. East India Co.. 3 
Swanst. 248; East India Co. v. Kynnston, 
3 Bligh 153 (quoted ante, § 1862; opinion by 
L. C. Eldon). 

Numerous other cases impliedly or expressly 
negativing such a privilege will be found 
ante. § 1862 (Inspection before Tria!), § 1162 
(View by Jury). § 2212 (Trade Secrets). § 2216 
(Testimonial Dut~·). 

An officer's cntry upon a party's premises 
or a eeizure of a chattel, for preservation as 
e'\.;dence, under a warrant, ought to be deemed 
jwtijiable tr/l8pa88. Contra: 1895, Newberry 
v. Carpenter, 107 Mich. 567. 65 N. W. 530 
(impounding an exploded boiler pending trial 
of the liability for the explosion). 

! Add the cases cited in the cross·references 
8Upra, note 1: 1848, Twentyman 'D. Barnes, Z 

DeG. &: Sm. 225 (inspection by experts of an 
alleged altered document; refused. upon an 
undertaking to produce at tria\); 1840. kach 
v. Swallow, 8 Dow!. PI'. 201 (work and labor 
on a house; order for plaintiff's \\;tnesses to 
inspect the work, held not proper against the 
defendant's consent); 1895. :'>Iartin t'. Eiliot, 
106 Mich. 130. 6;J K. \\'. 998 (sending· a 
veterinary surgeon to examine on the plaintiff's 
premises a horse said to have \wen warranted 
sound. held improper); 1860, Hunter v. Allen. 
35 Barb. N. Y. 42 (warranty of a watch; order 
to produce the watch. refused; .. it "'ould be a 
new feature in ollr jurisprudence;" this unen
lightened utterance W:iS made forty years 
after the above ruling by Lord Eldon. the most 
conservative judge who ever sat on the bench). 
Contra: 1896, Groundwater t>. Washington, 92 
Wis. 56, 65 N. W. 871 (seat of a wagon injured 
in 8. highway; inspection held allowable in 
trial Court's discretion). 
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privilege in the present class of cases; and it would be regrettable if any 
modern Court should palter with justice by recognizing it. Occasionally 
statutes have come to the aid of the Courts.3 

The exhumation or the autopsy of a cvrpsc, when useful to ascertain facts 
in litigation, should of course bc_'performed.4 Reverence for the memory of 

3 The statutes. whicb usually provide also conccding to the Consistory Court 60le juris· 
for a r:iew by tbe jury or an in-'pee/ion before diction over the removal of bodies for reinter-
trial, or both, arc collected under those heads ment or other purposcs (ruling reported in 
(ante, §§ 1163, 1862). Some of the statutes 18ml. L. R. 2 Q. B. 371; citing In re Sarah 
and of the rulings construing them point out Pope, 15 Jur. 614, before Dr. Lushington): 
expressly the absence of a privilege. The but now in 1907 the claim was indirectly got 
use of such orders of inspection in modern before the Court again by a prosecution. 
English practice may be secn in Stringer, instituted by Geo. H. D., against Herbert D .. 
White. & King's Yearly Supreme Court for perjury in his affidavit and testimony of 
Practice, notes to Order 50, Rule 3. HlOl; new testimony was at this trial adduced 

f The cases and statutes arc as follows. for the claimant, direct and conclusive, if true; 
Compare also the citations ante, §§ 1862. and the opening of the grave seemed now to he 
2216; the distinction between a party and a the only way of testing the story; Herbert D., 
third person is here little more than technical: the proprietor of the grave, had at first refused 

ENGLAND: 1907, Re Herbert Druce, Re to allow it to bo opened, hut his coullBel now 
London Cemetery Co. (Nov. 16, Dec. 27; declared himself ready to consent; the magis-
London "Times." Nov. 9, 10, 19, 22, 28, 30, trate, Mr. Plowden, expressed the opinion thnt 
Dec. 3, 7, 10, 14, 17, 21, 28, 30, 31. The tbe grnve ought to be opened; H. D. 8Ssented 
Druce Case was a case of alleged double life. and the Heme Secretary gavc a license; nnd a 
The elnimant, Geo. Hollamby Druce, was tho petition was filed in the Consistory Court by 
Bon of Thomas Charles Druce, who had lived the London Cemetery Co. (including Highgate 
as a furniture dealer, and died in 1804. The Cem.) and the Home Secretary, for n liccus" 
claim was that T. C. D. WIIS in relllity tho to open the grave; no party secms to ha\'c 
fifth Duke of Portland; that in HHO, as Lord opposed the order, though each counsel mad'J 
John Bentinck, he had married Miss Cri('krner, a speech explaining why he did not oppose it; 
and had lived with her lind maintained a Dr. Tristram granted the order to open th" 
household 85 Thomus Charles Druce, while gravc and .. to examine and inspect the COll-

also living as th(l Duke of Portland, and that as tents thereof, and to ascertain whether lIuch 
Duke he survived till 11.>79; there was plausi- last-mentioned coffin actually contaius the 
hie testimony to these facts; in 1898-1901 human remains of the said T. C. D. or auy 
Mrs. Anna Marie Druce brought proceedings human remains." etc.; on Dec. 30 the coffin, 
in the Probate Court to revoke probate of the wljich was lead-lined, was opened, and was 
will of T. C. D., on the ground that T. C. D. found to contain "the body of all aged and 
had not then died. and that the funeral of bearded man"; this ended the prosecution 
T. C. D. in 1804 WIIS a mock one, and that of H. D.; in the Law Journal, 1908, Jan. 11. 
T. C. D. in fa('t lived, as the Duke, till 1879; vol. XLIII, p. 15, is a brief summary of the 
this suit was dismissed, the Court finding legal points arising at the trial, but the onlJ· 
that T. C. D. did die in 1864; at the 1898 pro- reference to the exhumation is unfortunate13' 
ceeding, Herbert Druce, son of T. C. D., and erroneous, stating the ruling to be that there i~ 
opposed to the claimant, had made affidavit, no judicial authority to open a grave ex"!'pt 
and in the 1901 proceeding he testified, that for lin inquest). 
he had lived sinre his birth in 1846 with his UNITED STATES: Federal: 1907, Mutulli 
father T. C. D., that in Sept. 1804 his father Life IIlB. Co. ». Griesa, C. C. Kan., 156 Fed. 
fe!1 ill and on Dec. !!8. 1804, died, that he saw 398 (bill to canel·1 a life insurance poli(!y on the 
his father's hody lying in the coffin, and Baw ground of intention to suicide; order of ('x-
the body buried at Highgate Cemetery; yet hUlllation of the body, Cor examination. 
the testimony for the claimant was explicit granted, and privilege denied; case stated 
that the coffin had been spccially made lit the more fully antc, §§ 1802 and 2216); 1915, 
Duke's order. and tbat only lead had been Mutual Life IIl1!. Co. ». Painter, D. C. Md., 2!!O 
placed within, to deceive the bearers; the }"ed. 908 (bill by the illBurer for examination of 

f test of this story would evidently be the con- the orgallB oC a deceased person, the insured; l dition of the coffin, and at the 1898 proceedings the defendants were the wife and son or daugh-
by Mrs. A. M. D. the judge of the Consistory ter, citizens of Florida; the death occurred 
Court, Dr. Tristram, intimated that he would apparently in Maryland, and the coroner had 
grant a license to open the coffin, and upon a sent the vital orgallB for analysis to a Balti-
prohibition moved in the Probate Court on more chemist; litigation arising between the 
the ground that the Home Secretary alone had defendants and the Maryland State authorities, 
jurisdiction, the prohibition had been refused. the no,,' plaintiff filed a bill in the Maryland 
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those who have departed does not require us to abdicate the high duty of 
doing justice to the living; and the orders of a court of justice, exercising 
the power of the State in the communal interest, are not to be placed on the 
same level with the acts of an unlicensed and self-seeking intruder upon 
hallowed ground. 

In contracts of insurance, both life and accident, a frequent provision con
cedes to the insurer the right of its medical examiner to make an autopsy in 
case of death. Such a provision is valid, and may avail to supplant the 
normal rule of law (ante, § 7a). 

§ 2222. (9) Facts against One's Interest as & Witness Interested but not & 

Party to the Suit. When the party's privilege not to take the stand against 
himself prevailed in common-law courts (ante, § 2218), the question naturally 
arose whether in civil causes a person not a party, but interested in the event 
of the cause, and therefore, disqualified to testify for himself (ante, § 576), 
was also, like a party, privileged from being called against himself; in other 
\\~ords, whether the privilege was coextensive in all respects with' the disquali
fication, or extended to parties only. After some uncertainty in the English 
practice, caused by Lord Mansfield's attempt to restrict the limitations of 
such privileges,l it was finally settled in the United States, that an interested 
witness, as such, had not the privilege of a party; 2 though a few Courts 

Circuit Court, asking for an order of examina- allegation that he had shot the deceased in 
tion and an injunction against taking away the Belf-defence and not from behind, an order of 
remains; the defendant moved to remove the exhumation of the body was held improperly 
CllSe to the Federal Court, but it was remanded; refused by the trial Court; moclel opinion, by 
the merits of the application were not con- Ramsey, J., Brooks, J., diss.; stated more 
sidered); California: St. 1917, p, 831, May 23, fully ante, § 2216); Washinoton: 1914, 
§ 19, par. e (State industrial accident commis- State 1). Clifford, 78 Wash. 555, 139 Pac. 650 
sion may direct an autopsy "and the ex- (exhumation of an intestate's body, to as-
humation of the body for such purpose if certain whether castration had prevented 
necessary") ; St. 1878, p. 1050, No. 545, April 1 paternity; stated more fully ante, § 2216). 
(local board of health may grant pel'mit for § 2222. 1 1702, Title I). Grevett, 2 Ld. 
exhumation); J.fi8sissippi: 1879, Grangers' Raym. 1008 ("a man that conveys lands may 
Ins. Co. 1'. Brown, 57 Miss. 308 (insurance be a witness to prove he had no title, •.• bllt 
upon the plaintiff's husband; to show whether he is not compellable to give such evidence ") ; 
his skull had been trephined, a compulsory 1779, Cox 1>. Whalley, cited 10 East 399 (ac-
exhumation held proper if necessary; hero tion against four persons for a dinner hill; 
held unnecessary); Nebraska: Rev. St. 1922, another of the diners, being called by the 
§ 3097 (labor-employer's liability; in death plaintiff to prove the services rendered, 
claimR, "any interested party may require an claimed a privilege as interested, butL. C. J. 
autopsy") ; New York: 1910, Danahy I). Kellogg, Mansfield "disallowed the objection n). Then 
126N. Y. Suppl. 444 (actionfordcath; orderfor followed, in 1795, Lord Kenyon's ruling, in 
f)xhumation to ascertain the cause of death Bain 11. Hargrave, partly to the contrary 
denied; case stated mor!) fully ante, § 1862); (cited in the next section); and then Lord 
1922, Wnuk's Application, Sup. App. Div., 193 Meh-ille's Case and the statute (cited in the 
N. Y. Suppl. 353 (S. was injured by W., next section), which restored wrd Mansfield's 
brought suit, and died; her administrator ruling in effect; in later cases the Question 
('aused an autopsy to be performed and the could rarely be raised: 1842, Doe 1). Date, 
liver to be retained; an application for in- 3 Q. B. 608, 617, per L. C. J. Denman (privilege 
spection of the liver by an expert for the denied); 1848, R. I). Vickery, 12 Q. B. 478 
defendant wa.~ denied; plainly unsound); (collecting earlier cases at common law, and 
Tennessee: St. 1919, Apr. 15, c. 123, § 25 (work- intimating that the interest of a taxable 
men's compenslltion; "any interested party inhabitant of a parish made him privileged; 
may require an autopsy n); TUa3: 1908, here held compellable under a statute). 
Gray v. State, 55 Tex. Cr. 90, 114 S. W. 635 2 Conneclictd: 1787. Storrs I). Wetmore. 
(murder; to obtain evidence on the accused's Kirby 203 (joint owner, interested, beld not 
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accorded the privilege where under reformed pleadings he was the" real party. 
in interest," 3 and though a few Courts, conversely, recognized the privilege 
where he was a nominal party though not really interested.4 The question 
has no importance to-day, since the enactment of statutes abolishing dis
qualification by interest (ante, § 576) and making parties compellable (ante, 
§ 2218); but it needs to be mentioned in order to distinguish it from the larger 
doctrine examined in the next section. , 

§ 2223. (10) Facts involving a Civil Liability in general, independent of the 
Suit at Bar. There is also to be considered a doctrine, now completely 
repudiated, which once threatened to insinuate itself into the law, and sur
vives only as a source of misunderstanding for the decisions of a century 
ago. That doctrine was that a privilege existed not to disclose fact3 involving 
a civil liability of any 80rt. 

On the one hand, this is to be distinguished from the two preceding forms 
of privilege, namely, that of a party-opponent in a civil cause, and that of 
a witness interested in the cause. Those two might exist without the present 
one; yet the recognition of the present one would include the preceding ones, 
i. e. a privilege for facts involving a civil liability would exempt not only an 

compeUable); 1797. Starr r. Trncy, 2 Root 528 
(similar; but an i11t~rcst voluntarily acquired 
doee not protect); Kenluc/.:II: 1823, Gorham 
~. CarloU,3 Litt. 221 (nssignor of note in suit, 
held not privileged); 1823. Black 11. Crozier, 
3 Litt. 226; 1827, Hobinson v. Ncal, 5 T. B. 
Monr. 212. 216; 1827, Conovcr 1>. Bcll, 6 T. B. 
Monr. 157; Maryland: 1826, City Bank 1>. 

Bateman, 7 H. & J. 104, 110, semble (presidcnt 
of a bank, a stockholder and nominally a party 
in his cor~orate capacity, held not privilcged) ; 
1828, Stoddcrt 11. Manning, 2 H. & G. 147, 157 
("interest ;a the event of the suit" gives no 
privilege); Massachusetts: 1809, Webster 11. 

J.ec, 5 Mass. 334, 336, .,emblc (an interested 
witness may object to testifying against that 
interest); 1810, Appleton 11. Boyd, 7 Mass. 131. 
134 (an asaignor of a mortgage, and a partner, 
not compelled to testily against the mortgagee, 
as persons interest",,1 in the event of the cause; 
no authority cited); 1827, DC\'oll v. Brownell, 
5 Pick. 448 (trustee of personalty, compellcd to 
answer on 'scire facias'); 1830, Bull ~. Love
land, lO Pick. 9, 12 (action on a note; oncrhold
ing it as sccurity for advancCB, held compellable 
to testify against his interest; repudiating 
Appleton 11. Boyd; but not clearly distinguish
ing between the privilcge of a civil party and 
the privilege against self-crimination): 1839. 
Com. 11. Willard, 22 Pick. 476 (preceding case 
approved) : PennBIIlronia: 1818, Baird ~. 
Cochran, 4 S. & R. 397, 400 (interested "it
ness, not a party, not privileged); 1821, Nasa 
~. Vanawearingen, 7 S. & R. 192, 195 (same); 
1842. Ralph 11. Brown, 3 W. & S. 395. 400 (same) ; 
South Caroline.: 1818, Lott 0. Burrel, 2 Mill 
Conat. 161 (privilege denied); Tennaeee: 

1808. Cook 11. Com, 1 Overt. 340 (inter,~ted 
l"itncss. held privileged "ith hesitation, upon 
the literal words of the Constitution exempting 
him from gi\;ng "evidence against himself," 
though the rlause "was particubrly intended 
for criminal CMes ,,); 1809, Stewart 1>. Massen
gale, 1 Overt. 479 ("An interested witness 
cannot be compclled to swear; it is a privilege 
as to himself. which he has 3 right to claim ") ; 
1812, Tatum 11. Lofton, Cooke lI5 (foregoing 
doctrine held not applicable to a witness who 
had by his own act become interested, though 
at first not interested); 1834, Zollicoffer 11. 

Turney, 6 Yerg. 297 (interested "itness held 
not privileged, on the authority of Lord Mel
ville's Casc, post, § 2223; Cook II. Corn re
pudiated, as not being a direct decision); 
Ve,.mont: 1828, Wlllto 11. Evcrcst. 1 VI. 181, 
189, semble (no privilege); 1843, Ward 11. 
Sharp, 15 Vt. 115, 118 (same); 1844. Stevens 
r. Whitcomb. 16 Vt. 121, 123 (same). 

Conlra: 1849, Holmes 11. Holloman, 12 Mo. 
536 (privilege recognized). 

Undecided: 1806, U. S. II. Grundy, 3 Cr. 
337, 338, 343, 355. 

3 1827, Mauran 1>. Lamb, 7 Cow. N. Y. 174, 
177 (action on a check, for the benefit of R.; 
R. held not compellable, as "the real plaintiff") ; 
1828, People ~. Irving, 1 Wend. N. Y. 20 
("real parties in interest," hcld not com
peUable): 1843, Henry II. Bank of Salina, 5 
Hill N. Y. 523, 526, 541 (approving Mauran II. 
Lnmb); 1828, White 11. Everest, 1 Vt. 181, 189; 
1844, Stevens 1>. Whitcomb, 15 Vt. 121, 123. 

• 1833, Owings II. Low, 5 G. &: J. 13·1, 146; 
1852. Watts v. Smith, 24 Miss. 77, 78; 1843. 
Tenney II. EVBlliI, 14 N. H. 343, 348. 
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ordinary witness from answers on incidental facts of that nature, but also 
a party and an interested witness from any answers in the cause. As a matter 
of history, the privilege for a civil party was full~' recognized at common-law, 
as also to a limited ~xtent the privilege for an interested witness; but this 
supposed privilege for facts of civil liability independent of the suit at bar 
never prevailed anywhere. On the other side, this supposed privilege is to 
be distinguished from the privilege against facts involving a criminal liability 
(post, § 22.54); indeed, it ma~' be supposed that historically it was first sug
gested as a sort of extension of the latter privilege. The notion of criminal 
liability was well settled to include not only the liability to imprisonment or 
fine in a prosecution under the name of the Crown or the State, but also such 
other liabilities as were h fact though not in form penal, as, for example, 
liability to a penalty rc('.),'erable by an informer, or to a forfeiture prescribed 
by statute or by contract (post, §§ 2256, 2257); and a willing judicial mind 
might easily see an opportnnity here for extension by analogy. The present 
pretended doctrine might indeed be sufficiently disposed of by treating it in 
the definition of matters which the crimination-privilege does 1Iot include. 
Nevertheless, whatever its origin in judicial thought, the relation in principle 
and precedent between this and the prh'ileges of civil parties and interested 
witnesses mark it off as a separate thing. It falls naturally on the border 
line between the long-abolished common-law privilege of a civil party and 
the still vigorous privilege against self-crimination. It is to be thought of 
as a shadow which once hovered over this line, but has long since been 
dissipate!l. 

What, then, waS the history of this wraith? This much is fairly certain, 
that it was never seen or heard of till the end of the 1700s. By that time, 
the privilege against disclosing self-criminating facts had been a century under 
way (post, § 2250) and was matter of elementary knowledge; it was under
stood to include in its scope the protection against disclosure of matters of 
forfeiture (post, § 2256). But of any extension of this idea of punitive for: 
feiture, to include the idea of ordinary civil liability to perform a contract 
or pay damages for a tort, or the like, no trace whatever appears until 1 ;95, 
when Lord Kenyon, then Chief Justice of the King's Bench (since 1788, when 
Lord Mansfield had retired), came forth with a broad pronouncement to that 
effect.l It does not appear that he had any authority for this notion. But 

§ 1~1795, Bain ~. Hargrave, Peake, liable to a criminal prosecution": no pre-
E\idence, 184, note (assumpsit against s cedent cited); in the next year, he hedged 
collecting agent; on an:,issue of paymcnt, the slightly: 1796, Doxon 1:. Haigh, 1 Esp. 409, 
payee, not s party but a fcllow-clerk of the 411 (L. C. J. Kenyon" said that generally a 
derendant, was asked whether some money witness being suojected to a civil right, in 
was not due from some person meaning the consequence of an answer to a question put to 
witness to the plaintiff; and, on objection, him, would not warrant him in refusing to 
Lord Kenyon said .. that he would not oblige answer, as the rule was rather confined to a 
him to answer Iftly question which might tend criminal one; but a witness should not be 
to (·harge himself with a debt; a man might asked a question which might charge himself 
come voluntarily and charge himsclr with a obliqu~ly by his answer, where there could 
debt, but he could not be compelled to charge otherwise be no direct evidence or charge 
himself chilly, any morc than to mnke hilllSelf against him "), 
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naturally his view produced some effect; and that effect was increased upon 
the printing, in 1801 (the year before Lord Kenyon's death), of this ruling of 
his in Mr. Peake's influential treatise on Evidence, the only work of its 
kind in England since Mr. Justice Buller's book of forty years before. Before 
long, however, this novel notion was fortunately forced upon the attention 
of the judges of England as a whole, This happened through an investigation, 
in 1806, by impeachment in the House of Lords, into the financial scandals 
connected with Lord Melville (:\Ir. Dundas) and the management of the 
war. Upon the introduction of a bill to compel answers from witnesses and 
to hold them harmless so far as their privilege was thus taken away an 
expedient often used to annul the self-crimination privilege (1)08t, § 2281) 
- the question naturally arose whether there existed any privilege which 
thus stood in the way of requiring answers on matters involving merely a civil 
liability. Upon this question the opinion of all the judges was formally 
Hsked.2 Their answers were divided; but the majority of nine in fourteen 
included the most weighty names, together with that of Lord Eldon, then 
temporarily out of office but sitting as peer; 3 and the 'three of longest expe
rience took occasion to express emphatically their polite astonishment at the 
pretension to this new privilege: 

1806, L. C. ERSKINE, in the Debate on Lord Melville's Case, Hans. ParI. Deb. 1st ser., 
VI, 249, said that "he had bren for seven-and-twenty years engaged ill the duties of a 
laborious profession, and while he was so eP.lployed, he had the opportunity of a more 
extei.~ive e:\1JCrience in the courts than any other individual of his time.4 It was true 
that in the profession there had bcen, and there now were, men of much more learning 
and ability than he would even pretend to; but success in life often depended more upon 
accident, and certain physical advantages, than upon the most brilliant talents and pro
found erudition. It was very singular that, during these twenty-seven years, he had not 
for a single day been prevented in his attendance on the courts hy any indisposition, or 
corporeal infirmity. Within much the greater part of this period, he had been honoured 
by a gown of precedency, and in consequence of this privilege, had not only been engaged 
in every important cause, but had conducted causes of this description during that period 
in the court of King's Bench .••• Although his experience was equal not only to any 
individual judge on the bench, but to all the judges, with their collective practice; yet, 
he never knew a single objection to have been taken, to an interrogatory proposed, beeause 

2 1806, Lord Melville's Trial, Peake, Evi- Witnesses' Indemnity Bill, Hllnsard's Pllrl. De· 
dence, 184, note (Questions put to the judges: bates, 1st Ber., vol. VI, pp. 170, 222, 234, 243 
.. 1. Whether according to law II witness can (to the questiolls Just quoted the answer Wild 

be required to answer a question relevant to .. Yes," by eight jUclges, Sutton, B., Graham, 
the matter in issue, the nnswering which has B., Chambre, J., Ll' Blanc, J., Heath, J., Mac
no tendency to accuse himself, but the IInswer- donald, C. B.. Ellenborougb, C. J. oC K. B., 
ing which may establish or tend to establish Erskine, L. C., with Lord Eldon; lind" No," 
that be owes a debt recoverable by civil Buit? by five judges, Grose, J., La\\TenCe, J., Rooke, 
2. Whether according to IIIW a. witness CliO be J., Thompson, B., Ilnd Mansfield, C. J. DC C. 
required to anslVer a question relevant to the P.; the opinions of this majority seem to huve 
issue, the answering of which would not expose been treated us carrying conclusive weight; 
him to a criminal prosecution. but might ex- their tenor was, in general, that the privilege 
pose him to II ch'i! suit at the instance of His extended only to .. such questions as would 
Majesty lor the recovery of profits derived by expose him to II criminal prosecution or to 1\ 

him Crom the lise or application of public penalty or fOrfeiture"), 
money contrary to law?"). , Erskine's amiable egotism may be seen in 

~ 1806, Feb. and ~Inr., Lord Melville's (:ase, this exordium. 
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the reply to it would render the witness responsible in a civil suit. It was true, that in 
:\Ir. Peake's book, which had been frequently cited on the present occasion, there was a 
note by which it should appear that an objection of this kind had been taken by the late 
Chief Justice Kenyon; but, notv.;thstanding his high opinion of the minute accuracy and 
great learning of that reporter, he thought he had, in this instance, been guilty of a mis
take, on two grounds; 1st, because he [Erskine) himself had been counsel in the cause, 
and had no recollection of the circuIllstance; 2dly, Oecause, if that note were correct, 
Lord Kenyon must have been guilty of an obviuus c:ontradiction of his own principles and 
sentiments, as tht!Y appeared even on the faee of the same report .... ~ot,,;thstanding 
sum!! difference of opinion among high authorities, among persons for whom he had the 
greatest veneration, yet he could not help thinking that the law it~lf was unembarrassed 
from these contradictions. He considered it so far precise, clear, and perspicuous, that it was 
neeessary no new law should be promulgated, otherwise than in the form of a declaratory 
law, by which it should be announced what had been the law, what was the IIlW, and what 
ought to be the law, and what shall be the law of the land as to this important particular." 

These deliverances before the House of Lords disposed fore\'er in England 
of the sprouting heresy.s Though a statute was immedia!el~' passed to remove 
the doubt,6 it was plainly understood to be declarative of the law, and not 
alterative, and has always been so treated.7 

In the Cnited States, the news of the doubt came naturall~' enough to the 
Courts of some jurisdictions in the early days; 8 but, with practical una-

$ The truth seems to have been that the 
minority. the supporters of this supposed prh'i
lege, reeected merl'ly the prejudice of that 
reactionary anrl jealous portion of the pro
fession which, led by L. C. J. Kenyon, had set 
itselC stimy aguinst uny dodrine bearing the 
IIpproval, or put forward as settled by tho 
sanction of Lord Mansfield; his liberal \'iews 
on this subject are seen in Cox v. Whalley 
(cited allte, § 2222, note 1); this attitudc of 
Lord Kenyon has been elsewhere noticed 
(ante, § 1858). In this installce, it would seem 
that whcn Lord Kenyon, in the case of Buin v. 
Hargrave (supra. note 1). had committed 
himself, probably without much reflection. to 
the privilege in question. his followers. notably 
Justices Grose, Lawrence, and Rooke. came to 
stand by it obstinately. as if the credit of Lord 
Kenyon's memory. and of the movement ho 
represented, were involved. 

6 Sir Samuel Romillv's argument for this • • 

bill, set forth in his diury (Life, 3d ed., II, 9), 
was a forceful one. 

7 The act ?ias offered as a "Bill for De
claring the Law with respect to Witnesses 
being Liable to Answer" (Hans. Pari. Deb., 
1st ser., VI, 401, 421. 486, 502, 525, 753, 768). 
The statute was as follows: 1806, St. 46 Geo. 
III, e. 37 ("Whereas doubts have arisen'whether 
a witness cun by law refuse to nnswer a ques
tion rele\'ant to the matter in issue. the answer
ing of which has no tendency to accuse himself 
or to expose him to any penalty or forfeiture, 
but the answering of which may establish or 
tend to establish that he owcs a debt or is 
otherwise subject to a ci'nl suit at the instance 

of His Majesty or of some other person or 
persons. Be it therefore declared. That a 
witness cannot by law refuse to answer a 
question relevant to the matter in issue, the 
answering of which has no tendency to accuse 
himself or to expose him to penalty or forfeit
ure of any nature whatsoever, by reason only 
or on the llole ground that the answering of 
such question may establish or tend to es
tablish that he owes II debt or is otherwise 
suhject to a civil suit either at the illstan~e of 
His Majesty or of any other person or persons ") ; 
180M. R. I). Woburn, 10 East 395 (pauper 
settlement; an inhabitant of the defendant 
parish, rt'fusing to testify for the plaintiff 
parish. held not compellable; the statute 
declared not to apply to the party's privilege. 
and the inhabitant being in substance a party). 

Similar statutes exist in Canada: Dam. 
R. S. 1006. c. 145. Evid. Act § 5 (no person is 
to be excused on the ground that his answer 
"may tend to establish his liability to a ch'i! 
proceeding at tho instance of the Crown or 
of any person": remainder as quoted post, 
§ 2281); Mall. Re\·. St. 1913. c. 65. § 5 
(like Can. R. S. 1!J06. c. 145. Evid. Act § 5) : 
N. Br. Consol. St. 100:3. C. 127, § 7 (similar to 
St. 46 Gco. IV); Ollt. Rcv. St. 1914. C. 76. § 7 
(similar; quoted post, § 2281). 

a The questions and the answers in Lord 
Melville's Case became known to the profession 
in Ame:ica by their publiclltion in Hall's 
Journal of American Law. I, 223; they appear 
not to have been elsewhere printed at the 
time, except in later editions of Pea I.e on 
Evidt'nce. 
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nimity, the same reception was given to it, and the supposed privilege was 
by the Courts wholly repudiated. 9 Statutes also have sometimes covered the 
svbject.10 For the past three generations, this has been a settled point in the 
law of Evidence. 

That this is as it should be, cannot be doubted. The recognition of such 
a privilege would be not only an unendurable obstruction to the search for 
truth, but also a gross anomaly in principle: 

1830, RUFFI:.1, .1., in Jones v. Lanier, 2 Dc\". ·180: "Since the jurisdiction of equity hath 
arisen to enforce discovery, the privilege [of II party at common law) not to testify against 
one's self is nominal, so far lIS respects mere liabilities for debts. Discoveries thus obtained 
by compulsion and on oath are constantly used in trials at law, as other admissions of the 
party; and the only limitation or discovery in equity is that it shall not extend to crimes, 
nor to charge one with a penalty nor incur a forfeiture. If then a person may be compelled 
to testify indirectly against himsclf in a suit at law then actually pending, would it not 
be strange that he should be protected from doing so against another because he might 
thereby expose himself to a future civil actionY That would make the protection operate 

• Ky. 1823. Gorham r. Carroll.3 Litt. 221 Ward v. Sharp. 15 Vt.1l5. 118 (Lord Melville's 
(liability on u note); 1827. R()bill~()n r. Xpul. 5 Case appro\·ed). 
T B. l\lonr. 212. 216; La. lSI!}. PlanterH' Contra: 182!. Benjamin 2). Hathaway. 3 
Bank v. George. 6 :\lart. 670. 673 (no privilege Conn. 528. 532 (privdege not to testify to 1Io 

for matters involving liability to a civil suit); debt. recognized; going upon the mistaken 
Md. 1818, Taney v. Kemp. 2 H. & J. 348 (no authority of the rulings as to interested 
privilf.'ge as to answers which" may expose him witnessed. alile. § 2222; here the witness. a 
to .. dVil action "); IS:!tl. City Bank t'. Bate- sheriff. was asked for testimony as to his Iiabil-
llIun. 7 H. & J. 10-1. 111 (same); 1828, Stoddert ity to a penalty for a fnlse return. and the Court's 
t'. Manning. 2 H. & G. 147, 157 (same); IR29. r!'mark was 'obiter') ; 1827. NortJlrop v. Hatch. 
Nuylor v. Semmes. -1 G. & J. 273. 276 (same); fl Conn. 361. 364 (preceding CILSC approved) . 
• 1/a8~. 1827. Devoll v. Brownell •• S Pick. 448 ,0 Ala8ka: Compo L. 1!J\:l. § 1507 (like Or. 
(trustee of personalty. compelled to answer liS Laws 1920. § 870); Cal. C. C. P. 1872. § 2065 
to B fraudulent conveyance. on • scire facia~.· (no privile~e for a question whose "answer 
since the privilege "does not relBte to questions may establish a claim agllinst himself"); 
01 property"); 1830. Bull v. L-oveland, 10 Ida. Compo St. 1919. § 8044 (like Cal. C. C. P. 
Pick. 9. 12 (St. ·16 Geo. Ill. troated as a de- § 2065); Ia. Code 1897. § 4611, Camp. Codo 
('Iuratory act; a witness held compellable to § 7:U8 (no pri\'ilege for an answer merely sub-
answer any matter that mBY "adversely affect jecting to "civil liability"); Mich. Camp. L. 
his pecuniary interest." othenvise than to 1915. § 12547 (no privilege (or an answer tend-
.. expose him to criminal prosecution or tend to ing to establish "that such witness owes 11 
subject him to a penulty or forfeiture "); 1839. debt or is otherwise subject to a civil suit ") ; 
Com. v. Willard. 22 Pick. 476 (preceding case Mo. Rc\·. St. 1919. § 5419 (no privilege from 
approved); N. H. 1825. Copp 2). Upham; 3 answering a relevant question on the ground 
N. H. 159 (no privilege as to liability to a dvil that the answer may tend to establish "that 
Muit; here. the fact of a debt): l!HO. Boston such witness owes a debt or is otherwise sub-
& Maine R. Co. v. State. 75 N. H. 513. 77 At!. ject to a civil suit "); Nebr. Rev. St. 1921. 
996 (general prindple affirmed); N. Y. 1827. § 8843 (no privilege" upon the mere ground 
Mauran v. Lamb. 7 Co\\,. 174. 177 (approving that he would thereby be subjected to a eh'i! 
the statute 46 Geo. III. as dedllrntory); N. C. liability") ; Nell. Rev. L. 1!1l2. § 5437 (like Cal. 
IR30. Jone3 v. Lanier. 2 De\·. 480 (no privilege C. C. P. § 2065); N. Y. C. P. A. 1920. § 355 
for mutters im'olving liahility to n civil suit) ; (" A competent witness shall not be excused 
1845. Harper v. Burrow. 6 Ired. 30. 33 (Jones from answering a relevant question on the 
r. Lanier approved); Oh. IS2!;. COlt v. Hill. 3 ground only that the answer may tend to 
Oh. 411. 424 (liability to a civil action is not establish the fact that he owes a debt or iI 
the subject of a privilege); Pa. 1818. Baird 1>. otherwise subject to 11 civil suit "); Or. Laws 
Cochran, 4 S. & R. 397. 400. semble (no 1920. § 870 (like Cal. C. C. P. § 2065); P. I. 
privilege for liability to a civil suit); 1821, P. C. 1911. Gen. Order 58 of 1900. § 56 (like 
Nass 2). VBuswearingen. 7 S. & R. 192. 195 Cal. C. C. P. § 2065) ; P. R. Rev. St. & C. 1911, 
(same); 1842. Ralph v. Brown. 3 W. & S. 395. § 1532 (like Cal. C. C. P. § 2065) ; Utah: Compo 
400 (same); T~n". 1834. Zollieoffer 2). Turney, L. 1917. § 7141 (like Ca:. G. C. P. § 2065); 
6 Yerg. 297. 301 (no pririlege for matters Wis. Stats. 1919, § 40il (substantially !ike 
iavolving liability to a civil suit); Yt. 1843. N. Y. C. P. A. I 355). 
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.. -... -
quite differently Crom the original purpose of it. ." .• The effect "Would be that when the 
protection can be of immediate and direct sen'ice to him for whom it was created, it shall 
be unavailing; but when it operates chiefly to the advantage of a third per~on, it shall 
be in force. This is a complete perversion of the principle, and shows that the rule of 
exclusion ought not to exist." 

§ 2224. (11) Prosecution in a. Criminal Case; Production of Documents or 
Cha.ttels. If there is no privilege for the party opponent in a civil case, is 
there one for the prosecution in a criminal ca~e 1 In some jurisdictions, 
Courts are disposed to concede one. l 

In favor of such a privilege, it would be said that it merely balances evenly 
th.e accused's privilege to withhold documents and chattels (post, § 2254), 
On the other hand, a sense of fairness, emphatically expressed in legislation 
a century old, has conceded to the accused the power to obtain discovery 
before trial of the prosecution's list of witnesses, and this is in effect a re
pudiation of that much of a prh·j(ege. Yet, as against this, the experience of 
daily practice tells us that the unscrupulous counsel for accused is not to be 
trusted, and warns us that no further favors should be shown. But, once 
more, it may be replied that the State has already a great advantage in 
resources of marshalling evidence, and that the over-zealous prosecutor is 
often grossl~' unfair. 

Apart from current practice, it seems wiser to stand firm upon ordinary 
considerations of fairness, and to hold that the prosecutor is not entitled at 
the trial to withhold from the inspection of the accused and the jury any 
documents or chattels relevant to the case. 

§ 2SU. t Add here the CMlle cited ante, the defendant's counsel in cross examining; 
§§ 1859 (I, 1863 (discovery before trial); in unsound); Or. 1921, State 11. Yee Guck, 99 
point of policy, a grant of discovery before Or. 231, 195 Pac. 363 (murder; notes of inter
trial is necessarily a negation of privilege: view with eye-witnesses, in possession of the 
Ind. 1883, McDonel11. State, 90 Ind. 320, 321 district attorney. h('ld not demandable at 
(motion for production in Court, before trial, the trial by defendant's counsel, for uee in 
by the prosecuting Slttorney, of articles in the cross-examination; unsound); 1921, State r. 
State's possession as evidence, refused ior Brak!', 99 Or. 310, 195 Pac. 583 (stenographic 
lack of the usual affidavit); /'[0.1886, State v. nl")tes of an alleged second confession of an 
Brookl', 13 Amer. St. Tr. 702, 747 (murder of accomplice, :\1.; M. was on the stand, and the 
P .• cutting up the bodl' and packing it in a prosecuting attorney had the notes; on re
trunk; the State ha';ng exhumed Po's body, quest, the defendant held not entitled to have 
the defence. after trial begun, asked that oppor· or inspect the notes, for use in cross-examining 
tunity be given for expert witnesses to examine :\1., the notes not being themselves usable in 
the corpse; the prosecuting attorney at first e"idcnce; general principle not settled; but 
declined, the judge was undecided; afterwards the ruling is unsound; if an accomplice made 
the proposal was abandoned by counsel for a confession, the accused was entitled in 
defence); N. Y. 1914, Peopl~ to. Becker. 210 common fairness to see it. whether or not he 
N. Y. 274, 297. 104 ~. E. 396 (murder; testi- could or would use it in e,;dence); Fa. 1869, 
mony on commission taken for defendant and Com. 11. Twitchell, 1 Brewst. 551, 561 (bloody 
returned under seal in the Court's custody, clothing, etc.. offered by the prosecution; 
was refused by the trial Court to be opened defendant held entitled to have his expe:rt wit
unless the defendant's counsel would agree to nesses inspect the articles in the presence of an 
read the answers in evidence; held error); officer of Court; useful opinion); P. 1. 1919, 
Oh. 1910. State fl. Rhoads, 81 Oh. 397. 405, U. S. f. Baluyot, 40 P. 1. 3S5, 405 (at the trial, tl..., 
91 ~. E. 186 (certain notes of an interview with a~cused's ~ounsel held not entitled to inspect 
an intending witness, nnd minutes of tcstilIlOll." certain written statcments made by witnesses 
to the grnnd jun', held not producible on tho to the prosecuting officer before trial, no sho\\'
trial by the prosecuting attorney Cor use by ing oC probable &e1f-(!ontradictioDB being made). 
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TOPIC A (continued): PRIVILEGED TOPICS 

SUB-TOPIC II: PRIVILEGE FOR ANTI-MARITAL FACTS 
(HUSBAND OR WIFE TESTIFYING AGAINST THE OTHER) 

CHAPTER I.XXVII. 

1. In general 
§ 2227. HiHwry of the Privilege. 
§ 2228. Poli(~y of the Privilege. 

2. Who is prohibited as Husband 
or Wife 

§ 2230. Paramour; Void Marri~e. 
§ 2z:n. Bign.!I1ous Marriage; DIsputed 

l\f arriage. 

3. What is prohibited as Testimony 
§ 2232. Extmjudicinl Admissions of 

Wife or Husband; Agent's Admissions. 
§ 2233. Hearsay; I'roduction of Docu

ments. 

4. What Testimony is Anti-Marital 
§ 2234. Testimonv against Husband or 

Wife not a Party; General Principle. 
§ 2235. Rame: Sundry Applications of 

the Rule (Bankruptcy, Adultery, etc.). 

§ 2236. Same: Co-indictees and Co
defendants. 

§ 2237. Testimony against Spouse De
ceased or Divorced. 

5. Anti-Marital admitted 

§ 2239. At Common Law, by Necessity 
(Injurie.o; to the Spouse, by Battery, Abduc

.tion, Adultery, Fraud, and the like; Di
vorce; Desertion j "Crimes against the 
Other "). 

§ 2"..40. Under Statut(}ry Exceptions 
(Separate Estate, Agency, etc.). 

6. EJ:ercise of the Privilege 
§ 2241. Whose is the Privilege. 

2242. Waiver of the Privilej1;e. 
2243. Inference from Exercise of the 

Privilege. 
7. Statutory Changes 

§ 2245. St:::.tutory Abolition, Express or 
Implied. 

§ 2227. History of the Privilege. The history of the privilege not to 
testify against one's wife or husband is involved, like that of civil parties 
(ante, § 2217) " in a tantalizing obscurity. That it existed by the time of 
Lord Coke is plain enough; but of the precise time of its origin, as well as 
the process of thought by which it was reached, no certain record seems to 
ha\'c survh·ed. What is a little (!Ilrious is that it comes into sight about 
the same time as the disqualification of husband and wife to testify on one 
another's behalf (ante, § 600); for the two have no necessary connection in 
principle, and yet they travel together, associated in judicial phrasing, from 
almost the beginning of their recorded journey. 

This much, however, may be fairly assumed, that the privilege existed 
before the disqualification; for in what is apparently the earliest explicit 
ruling, in 1580, the wife's testimony on her husband's behalf is treated as 
receivable, while his privilege to keep her from testifying against him is 
apparently sanctioned. I l\Ioreover, the privilege is recognized more than 

• 

§ 2227. t 1580. Bt'nt r. Allot. Cary 135 (a against her. the examination (or the husband 
defendant ha;;np; examined his wife in chan- ttl be suppressed if he did not suffer her exam
eery. the plaintiff Wl\8 allowed a subpama ination for the plaintifJ). 
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once in the next half century; 2 but there appears no ruling upon a wife's dis
qualification during that whole period, nor for some time thereaCter.3 

In searching for analogies to throw light upon this treatment of marital 
testimony, we are left without significant traces. The rules for deed-witnesses 
afford no precedents. The ordinary witness, who had only within two gen
erations become a common figure in jury-trials, was plainly not subject to 
Itny disqualifications whatever before this same period of the Elizabethan 
reign (anti', § 5i5), though he was not compellable (ante, § 2190), so that it is 
not strange that no clue is to be found in this field. l\[oreover, in the tes
timonial rules of the ecclesiastical law, which in general obtained in chancery, 
and might thus have heen naturally drawn upon for analogies, the dis
qualifications of witnesses included not only a wife but also all members of 
the family, together with dependents and servants;4 yet the practice of the 
Chancellor and of the common-law judges never disqualified any but the 
wife':' and never privileged any but the wife.6 To suppose, therefore, a bor
rowing of the ecclesiastical rule is to suppose that its naturally connected 
details were deliberately separated and were in part rcjcdt--u; and this again 
compels us to account for the discrimination against a wife. 

Possibly the true explanation is, after all, the simplest one, namely, that 
11 natural and strong repugnance was felt (espeeinlly in those days of closer 
family unity and more rigid paternal authorit~·) to condemning a man b~1 
admitting to the witness-stand against him those who lived under his roof, 
shared the secrets of his domestic life, depended on him for sustenance, and 
were almost numbered among his chattels. In a day when the offence of 
petit treason by a wife or a servant violence to the head of the house
hold was still recognized, it would seem unconscionable that the law itself 
should abet (as it were) a testimonial betrayal which came close enough to 
petit treason, and should virtually permit a wife to cause her husband's 
death.7 This process of thought (though it leaves unexplained the COID

pellability of a son) is at least consistent with several features of th~ -• 

2 1613, Anon., 1 Brownlow 47 (" By the but. there are no rulings for some time there-
common law she shall not be examined" after. beginning about Charles U's reign: 
against him; here, in bankruptcy proceedings). ante. § 600; infra. notes 8-12. 
In 1623. the St. 21 Jac. I, c. 19, § 6. expressly • Ante, § 600. 
altered this; aDd its language seems to show i Ante, § (00. 
that the privilege is a new thing: "And '1613. Anon., 1 Brownlow 47 (a son is 
whereas by the former laws . . . some doubt bound to reveal his father's treason; but a 
hath been made whether the commissioners wife is not bound to discover her husband's). 
have power to examine the '\\ives a! bankrupts The following case seems to stand alone: 1631, 
touching the same [concealment of goods]. Lord Audley's Trial, 3 How. St. Tr. 401, 402 
••. for clearing therefore the said doubt and (by .he judges, "in like manner [to a wife], a 
avoiding the inconveniences aforesaid, . .. \illain might be a \\itness against bis lord in 
[the commissioners may] examine upon oath such cases [of injury done to him by the lord]" ; 
the wife and wives [II of all and every such L~rd Audley in his speech exclaim~, "Woe to 
bankrupt for the finding out and discovery of that man, whose servants should be allowed 
the estate [concealed by them] . • . [and the witnesses to take away his life! "). 
'\\ife] shall incur such danger and penalty for 7 Compare Lord Audley's exclamation, 
not coming before the said commissioners quoted IlUpra, and the general notion then prev-
[ns other persons do]." alent as to a privilege for confidential matters 

3 Coke mentions it in 1628 (quoted infra) ; (post, § § 2285, 2290). 
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situation, namely, with the half-recognition of a privilege against servants' 
testimony, with the fact that the early cases all deal with the privilege for 
a wife's testimony against her husband (not the husband's against the wife), 
and with the fact that the privilege is recorded for half a centur~' bcfor~ the 
disqualification is mentioned. 

The disqualification is not found until Coke's treatise appears. Whether 
its subsequent career is to be credited wholly to his creation is perhaps a. 
matter for speculation.8 At any rate, in 1628 he couples in the same sentence 
both privilege and disqualification: 

1628, Sir Edward COKE, Commentary upon Littleton, 6 b: "He that loscth 'Iiberam 
legem' becometh infamous and can be no witnesse; or if the \\;tnesse be au inficlell, or of 
non-sane memory, or not of cliscretion, or a partie interested, or the like. nut often
times a man may be challenged to be of a jury that cannot be challenged to be a witnesse, 
and therefore, though the witnesse be of the nrerest alliance or kindred, or of counsell, or 
tenant, or scl'Vant to either partie, or any other exception that maketh him not infamous, 
or to want understanding or discretion, or a partie in interest, though it be proved true, 
shall not exclude the witnesse to be sworne .... ~ote, it hath oc'Cn resolved by the jus
tices that a wife cannot be produced either against or for her husband, 'qua sunt dille 
animre in carne una'; and it might be a cause of implacable discord and dissention between 
the husband and the ,,;fe, and a meane of great inconvenience; but in SOllie cases women 
are by law wholly excluded to bear testimony, as to prove a man to be a villain." 

In Coke's pronouncement, the privilege is stated in absolute terms. Never
theless, it was already well understood to be subject to some exceptions in 
criminal cases. 9 In civil cases, it appears to have been generally assumed to 
be already conceded; 10 although some sort of doubt hung over it in this re
spect for more than a century. 11 By the end of the 1600s, the existence of the 
privilege in general is plain enough in both civil and criminal cases; 12 and the 

S Because he cites as authority a ruling of 
10 Jac. 1. i. e. 1613, which, however, was appar
ently thE case in Brownlow, cited supra, and 
asserted tll-' privilege alone. 

• 1631. LG~d Audley's Trial. 3 How. St. Tr. 
401.402,414 (the judges resolved that the \\;fe 
might he a witness against her husband for 
rape upon her, instigated by him; "for she 
was the party wronged; otherwise she might 
be abused"; .. in civil cases the wife may not 
[witncsa against him), but in a criminal cause 
of this nature. where the wife is the party 
aggrieved. and on whom the crime' is com
mitted, she is to be admitted a witness against 
her husband "). In the following report of 
this case, the privilege is denied for criminal 
cases in general: 1631, Lord Audley's Case, 
Hutton 115 (" It was resolved that in case of a· 
common person between part~' and party she 
could not [be a ",;tness)," "but between the 
King and the party, upon an indictment, she 
may, although it concerns the 'feme' herself"). 
This explains the meaning of the doubts later 
expressed (posl, § 2239) by Borne judges lUI to 
the law of Lord Audlcy's Case. 

10 1580, Bent v. Allot; 1613, Anon.; 1631, 
Lord Audley's Trial; cited supra. 

11 1784. Bentley v. Cooke, 3 Doug. 422 
(assnmpsit by woman as 'feme sole' ; R .• being 
called by defendant to prove her married to 
him. was excluded. by three judges. on tue 
ground that there was a general rule for all 
cases; Bullcr. J., doubted. berause "as to the 
general rule, I find it only in criminal cases"). 

" Cases cited posl, § 2239, and the follow
ing: 1684, L. C. J. Jeffreys. in Lady Ivy's Trial, 
10 How. St. Tr. 555, 644 (":By thc law the 
husband cannot be a witness against his wifl', 
nor a wife against her husband. to charge 
them with anything criminal; except only in 
cases of high treason. This i~ so known a room
mon rule that I thought it could never have 
borne any Question or debate "); 1688. Cole 
v. Gray. 2 Vern. 79 (bill for account by chil
dren of the defendant's wife by a former hus
band; the wifc was examined for the plaintiff 
as to the amount of her first husband's estute ; 
but L. C. Jeffreys "disallowed her evidence 
and declared the wife could not be a witness 
against her husband"). 
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doubt, after all, never had any chance of surviving in the face of Coke's author
it~·,and has left no mark upon the lawand no serious controversy in the records. 

On the whole, then, the privilege ma~' be said to have been understood to 
exist in some shape before the end of the 1500s, and to have been firmly 
established by the second half of the 1600s. 

§ 2228. Policy of the Privilege. 1. The record of judicial ratiocination de
fining the grounds and policy of this privilege forms one of the most curious 
and entertaining chapters of the law of Evidence. It is curious, because the 
variety of ingenuity displayed, in the invention of reasons' ex post facto,' for 
a rule so simple and so long accepted, could hardly have been believed, but for 
the recorded utterances. It is entertaining (if any error in the law can ever 
be entertaining), because of its exhibition of the subtle power of cant over 
reason, and of the solemn absurdi 'tf explanations which do not explain 
and of justifications which do not~u"tify, and because of the fantastic spec
tacle of a fundamental rule of Evidence, which never had a good reason for 
existence, surviving none the less through two centuries upon the strength 
of certain artificial dogmas, pronouncements wholly irreconeilable with 
each other, with the facts of life, and with the rule itself, and yet repeatedly 
invoked, with smug judicial positiveness, like magic formulas, to stiII the 
spectre of forensic doubt. No one of these supposed reasons was ever logically 
carried out in the enforcing of the rule; no one of them represented a sound 
cause for its existence; and no one of them, in all probabilit~·, reproduced 
the motives or sentiments which actually served for the original acceptance 
of the rule in the 1500s. Yet the~' passed current, - one here and one 
there; one for this judge, another for that judge. That the rule of privilege 
existed, all were agreed. That it had some good reason for existence, all 
were equally agreed. To name that good reason precisely was a matter 
of much less consequence. Perhaps the question did not deserve a plain 
answer. And so, after all, tbe inquisitive little Peterkin at the bar, questioning 
too rashly the postulated platitudes of the Caspars in tbe profession, bad to 
be content with what was vouchsafed. 

2. This singular condition of the law may perhaps be laid to the blame of 
Lord Coke. He it was who struck the first false note. He moutbed a few 
Latin words of medireval scholasticism, and suggested a consideration doubt
ful in its morality and narrow in its view of human nature; and his suc
cessors seem to bave been satisfied not to improve upon this example. 
Uninstructed by worthy judicial suggestions, professional and public opinion 
has been slow to appreciate and to repudiate the fallacies of the rule. The 
various reasonings by which the support of the rule has been attempted 
have of course had different vogues, some rather at one time and in one 
court, some in others. But almost everyone of the chief arguments had 
appeared in England by the early 18005; after that time, there is usually 
tnere repetition. The following passages will serve fairly to represent the 
it:ading types of argument: 

VOL. IV. 48 753 
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1680, HALE, L. C. B., Pleas of the Crown, II, 279: "[Man and wife} are disabled in 
rt!spect of the civil unity of their persons." 

1696, Sir John. Penwick'., Trial, in the House of Commons, 13 How. St. Tr. 582. Sir 
T. Powi.s (for the accuSt.-d): "Now what any man's wile says cannot be mrule usc of against 
him, as nothing that she says or does can be made use of for him; and by the same rule 
of justice it CAnnot be made use of against him, for othcrwise the rule would be unequal." 
Sir B. Shower (for the accll~): "The actions of a wife cannot be evidence for nor against 
her husband, . . . ancl that for the economy, the danger might follow in cases of matri
mony and families." 

1736, HAftD\\'H'K.:, L. C. J., in Barker v. Dixic, Lec cas. t. Hardwicke, 264: "The reason 
why the law wiII not suft'er a wife to be a witncss for or against hcr husband is to preserve 
the pence of families." 

1767, BULLER, ,J., Trials at Nisi Prius, 286: "Husband and wife cannot be rulmitted to 
be witness for each other, because their interests arc absolutely the same; nor against 
each other, because contrary to the legal policy of marriage." 

1768, Sir William BL.\CKSTOXE, Commentaries, I, 44:3: "If they were admitted to be 
witnesses for each oth!'!', thcy would contradict one maxim of the law, 'nemo in propria 
causa testis esse dehet '; and if again.st each other, they would contradict another maxim, 
'nemo tenetur seipsum accusare.'" 

1702, KENYOS, L. C. J., in DavUt v. DinlCoody, 4 T. R. G78: "Their being so nearly 
conm.'Cted, they are supposed to have such a bias on their minds that they are not to be 
pel'mitted to give evidence either for or against each other." 

1839, IRVIS, J., in Jlill.s v. U. S., 1 Pinney 73, 75 (excluding a husband called on a 
charge of his "iCe's adultery): "The fact here sought to he proved h~' the husband, to 
wit, the marriage of himself and the accused (or plaintiff in error) was so important that 
,\;tl1out it the prosecution must fail, and his wiCe though once accused would then stand 
acquitted before the world. But suffer or compel him to testify, and indelible disgrace 
may be fbeed upon his family and he be mrulc the subject of the deepest mortification 
which a sensitive being can endure. . • , Is a policy so fraught \\;th mischief to those 
delicate relations of society to be established? Surely not." 

1857, C.HIPDELL, J., in Knowles v. People, 15 Mich. 408, 413: "It is very manifest that 
the rule which prevents a wife from being compelled to testify against her husband is 
based on principles whieh arc dcemed important to preserve the marriage relation as one 
\)( full confidence and affection; and that this is regarded as more important to the public 
welfare than that the exigencies of lawsuits should authorize domestic peace to be disre
garded for the sake of ferrflting out some fact not within the knowledge of strangers. • . . 
The power of declining to call such a \\;tness is not to protect from awkward 
disclosures, but out of respect of the better feelings of humanity, which impel all right
minded persons to shrink from any needless exposure to the ordeal of a public exam ina
tio:J of persons who would be unnatural and unworthy if they did not feel a very strong 
bias in favor of their consorts." 

j868, SH.\RSWOOD, J., in Pringle v. Pringle, 59 Pa. 281, 288: "Nothing is better settled 
than that wherever the wife is interested, the husband cannot be a v.;tness; not on the 
score of his interest, for he may preelude himself from any by a release, or may have done 
so by a settlement to her separate use; but entirely on the ground of public policy. It is 
necessary to preserve family peace and maintain that full confidence which ought to sub
sist between husband and wife." 

1875, Mr. Erart.s, arguing, in Tilum v. Beecher, N. Y., Abbott's Rep. II, 49 (objecting 
to the admission of the plaintiff in an action of criminal conversation): "The common 
law has said, great as is the interest of the administration of justice, all-powerful as it 
shOuld be, to draw into court all evidence that can speak the truth within the rules of 
evidence, yet thc administration of justice was made (or society, not society for the ad
ministration of justice; and there arc certain institutions of society lying at the base of 
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our civilization, sustaining the whole fabric of its prosperity, its purity, its dignity, and its 
strength. which must not be undermined, or corrupted, or disfigured, or defiled, under the 
notion that in the administration of justice the truth must be sought in every quarter and 
from every witness. Thus the great minds, legislative and judicial, the great moralists, 
the great religious teachers. have all combined to say that there are certain limits im
posed by the nature of human society in the fabric as it is constituted, for our defense and 
protection, that cannot be overpassed. . . . When the common law says that a man and 
his v.;fe are one, or, in Lord Coke's language, 'two souls in one person' it is said no 
man shall put asunder those who are thus joined together, and. least of all, in the name of 
law, shall t.he administration of justice pull and tear asunder this conjugal relation by 
the step of the sheriff or the precept of the judge that compels one to come and betray 
the other. It is not, when the question comes before the Court, so much the interest, or the 
duty, or the particular circumstances of the individual case of marriag'! that arc thus 
brought up for attention, as the institution itself." 

Most of these reasons do not call for particular dissection; their very 
statement is void of force. Some of these utterances, such as the invocation, 
by Lord Coke and Lord Hale, of the unity and iclentit:., of married persons, 
are merely appeals to a fiction, which cannot serve as a legislath'e reason. 
Others, such as the phrase of ::\lr. Justice Buller about the "legal policy of 
marriage," are nothing but definitions of 'ignotum per ignotius.' Still others 
are irrelevant, such as Mr. Justice Blackstone's reference to the privilege 
against self-crimination. Others, again, confuse the present privilege with 
the disqualification, and also with the privilege for confidential communi
cations. The disqualification of husband and wife to testify in each other's 
behalf rests on reasons wholly independent of their privilege not to testify 
against each other (ante, § 601), and yet many of the earlier judges put for
ward some reason for the not testifying" for or against each other," as though 
the two rules were identical in policy. So, too, the privilege for confidential 
communications is not only quite different in scope, but stands upon its own 
sufficient grounds (post, § 2332); and yet the reason for it is often advanced 
as if it supported the present privilege. 

3. Of the reasons which call for serious consideration, there seem to be 
distinguishable no more than two: 

(a.) The first of these is the argument so often repeated in the more modern 
opinions (though ranging back also among the oldest of the arguments), 
namely, the danger of calMing dissension and of "disturbing the peace of 
families." Of this it may bp. premised, to be sure, that no manner of attempt 
was ever made by any Court to enforce this reason 10gical1~', and thus to' test 
the accuracy of its utterance. For example, in the \'ery case 1 in which :\lr. 
Justice Grose purported by this rule to safeguard the ineffable domestic 
peace, the husband had long before absconded and ma.-ried another wife; 
so that the learned judge's application of this reason exposed him to the 
citation of a proverbial expression about stable-doors. But, if we are to 
ignore the futility of appealing to a reason which is never allowed in practice 

§ 2228. 1 1788, R. ~. Clivigcr. 2 T. R. 263. 269. 
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to be logically applied, and are to treat it as a serious argument, the answer is, 
first, that the peace of families does not essentially depend on this immunity 
from compulsory testimony, and, next, that so far as it might be affected, 
that result is not to be allowed to stand in the way of doing justice to others. 
When one thinks of the multifold circumstances of life that contribute to 
cause marital dissension, the liability to give unfavorable testimony appears 
as only a casual and minor one, not to be exaggerated into a foundation for 
so important a rule. It is incorrect to assume that there exists in the normal 
domestic union an imminent danger of shattering an ideal state of harmony 
solely by the liability to testify unfavorably. Moreover, the significance of 
the argument is that if Doe has committed a wrong against Roe, and Doe's 
wife's testimony is needed for proving that wrong, Doe, the very wrongdoer, 
is to be licensed to withhold it and thus to secure immunity from giving re
dress, because, forsooth, Doe's own marital peace will be thereby endangered, 
-' a curious piece of policy, by which the wrongdoer's own interests are con
sulted in determining whether justice shall have its course against him. 
This alone, without further following into the details of the reasoning, will 
serve to exhibit that argument's fallacy. 

(b) A second reason, having some plausibility, and well expressed in the 
language of ~Ir. Justice Irvin and Mr. Justice Campbell, comes in substance 
to this, that there is a natural repu.gnance in every fair-minded person to 
compelling a wife or husband to be the means of the other's condemnation, 
and to compelling the culprit to the humiliation of being condemned by the 
words of his intimate Iile-partner. This reason, if we reflect upon it, is at 
least founded on a fact;' and it seems after aU to constitute the real and sole 
strength of the opposition to abolishing the privilege. Let it be confessed, 
then, that this feeling exists, and that it is a natural one. Rut does it suffice 

• 

as a reason for the rule? In the first place, it is not more than a sentiment. 
It does not posit any direct and practical consequences of evil. It is much 
the same reason that anyone might give for abolishing the office of hangman 
in the jailor the business of spies in a war.2 In the next place, it exemplifies 
that general spirit of sportsmanship which, as elsewhere seen,3 so per
meates the rules of procedure inherited from our Anglo-Norman ances
tors. The process of litigation (many learned judges agree) is a noble 
kind of sport; and certain rules of fair play should never be overstepped.4 

One of these is to give something of a start to the victim of the chase, to 
follow him by certain rules only, and to respect his feelings so far as ma~· 
be. This complicates the sport, and adds zest for the pursuers by increas
ing the skill and art required by them for success. The expedient of 
convicting a man out of the mouth of his wife is (let us say) poor sport, 

2 One may note here the inconsistency of the involve the tender sentiments of domestic 
law in concuding the privilege for the testimony life. 
of wife or husband against each other. but in 3 An/e. ; 1845. post. § 2251. 
ignoring it for the testimony of parent and t Such WIIS the language of Mr. (later L. C. J.) 
child. brothers and sisters. which equally Denman. quoted poat, § 2251. 
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and we shall not stoop to it. Such is the theory and the sentiment of 
sportsmanship. 

The answer to it is the answer that has had to be made for all the instances 
of its invocation, namely, that litigation is not a game, and that the law can 
never afford to recognize it as such; that the law, moreover, does not pro
ceed by sentiment, but aims at justice. 'fhis generality would perhaps 
never be disputed; but in actual argument the constant tendency is to 
confuse sentiment with reason. A learned judge, for example,S refuses to 
compel this testimony for the mere sake of "ferreting out" the facts. 'Yh~' 
sneer at the investigation of truth, by the innuendo of "ferreting," as though 
some petty and dishonorable practice were involved? This argument h~' 
innuendo is typical enough of much of the reasoning in support of the present 
privilege. Let us face the fact that when a party appears in a court of justice, 
charged with wrong or crime, the unavoidable and solemn business of thc 
Court and the law is to find out whether he has been guilty of the wrong or 
the crime; that the State and the complainant have a right to the truth; and 
that this high and solemn duty of doing justice and of establishing the truth 
is not to be obstructed by considerations of sentiment, in this respect an~' 
more than in others. -So far as any recorded utterance has yet been foulld, 
no logical argument advanced for the present privilege has ever risen to a 
higher level than an appeal to these same considerations of sentiment. 

4. It is with Jeremy Bentham that we begin to find (in this instance as in so 
many others) the reaction appearing against this illogical and unfounded 
doctrine of the common law; and his arguments have not failed to meet 
(though more slowly than in most other instances) a deserved acceptance in 
enlightened professional opinion. The following passages sen"e to illustrate 
the variety of reasoning that has helped thus far to bring about the abolition 
of the privilege in a moderate number of jurisdictions: 6 

1827, Mr. Jeremy Bentham, Rationale of Judicial Evidence. b. IX, pt. IV, c. V (Bow
ring's ed. vol. VII, pp. 481 ff.): "'Hard.' 'hardship,' 'policy,' 'peace of families,' 'abso
lute necessity,' some such words as these are the vehicles, by which the faint spark of 
reason that exhibits itself is conveyed. There are the leading terms, and are all 
YOII are furnished 'with; and out of these you are to make an applicable. a distinct and 
intelligible proposition, as you can .... [As to the 'policy' of the situation, it is pre
cisely the opposite; ftJr1 if a man could not carryon schemes of injustice, 'o\;thout being 
in danger, every moment. of being disturbed in them, and (if that were not enough) be
trayed and exposed to punishment by his ,,;fe, injustice in all its shapes, and ,,;th it the 
suits and the fees of which it is prolific, would, in corr.parison v.;th what it is at present, 
be rare. Let us, therefore, grant to every man a licence to commit all sorts of wicked
ness, in the presence and with the assistance of his wife; let us secure to every man in 
the bosom of his family, and in his own bosom, a safe accomplice; let us make every man's 
house his castle; and, as far as depends upon us, let us convert that castle into a den of ' 
thieves I Two men, both married, are guilty of errors of exactly the same sort, punish
able with exactly the same punishment. In one of the two in~tances (so it happens) e\;-

5 In Knowloo 11. People, quoted supra. 
o For the history of the legislation. see pod. § 2245-
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dence sufficient for conviction is outuinable, without having J"t'(."ourse to the testimony 
of the wife. While the one sutTers capitally, if such be the punishment, to what use, 
with what consistency. is the other to be pel'mitted to triumph in impunity? . . . A rule 
like this, protects, encourages, inculcates fraud. For falsehood, positive falsehood, is but 
one mod:fication of fraud; concealment, a sort of negative falsehood, is another; I mean, 
concealment of any facts of which, for the protection of their rights, individuals or the 
public hlwe a right t.o be infolmed .... By authorizing an individual to conceal it, in 
a ('use in which it is not so much as pretended that its mischievousness is in the smallest 
degree less than in other cases, it at once protects and encourages two difrerent acts, of 
the mischievousness and criminality of which it shows itself sufficicntly sensible on other 
occasions; - the principal crime, and that conceahnent of it, which, when the I1<'t so COII

cealed is eriminal, is itself It crime .... lAs to the danger of • dissension,'] if the dissell
sion were, in the nature of the ca'IC, so implacable as the argument supposes, it should. 
eonsistently speaking, operate as a motive with the law to prescribe, rather than exclude. 
this source of info("mation. 'If I attempt this crime, it may happen to my wife, from 
whom I cannot hope to conceal it, to be called upon to bear \\;tness against lI1e; and then, 
- even if I should escape from the punislunent of the law, the pain of seeing, in the 
partner of my bed, the once probablf! instrument of my destruction, will never le,"ve me • 
. . • Oh! but think what must be the :;utTering of my wife, if compelled by her testimony 
to bring destruction on my head. by disclosing my crimes!' 'Think ~' answered the 
legislator: • Yes, indeed I think of it; and, in thinking of it, what I think of besides, is, 
what ,IIOll ought to think of it. Think of it as part of the punishment which awaits you, 
in case of "~"o\lr plunging into the paths of guilt. The more forcible the impression it makes 
upon you. the more effectually it answers its intended purpose. Would you wish to save 
yourself from it? it depends altogether upon yourself; preserve your innocence!' To the 
le!,>1slators of antiquity, the marril'li state was an object of favour; they regarded it as a 
security for good beha\;our; a wife and children were considered as being (what doubt. 
less they are in their own nature) so many pledges. Sueh was the policy of the higher 
antiquity. The policy of feudal barbarism. of the ages which gave birth to tillS immoral 
rule. is to convert that sacred condition into a nursery of crime. The reason now given 
was not, I suspect, the original one. Drawn from the principle of utility, though from 
the principle of utility imperfectly applied. it savours of a late and polished age. The 
reason that presents itself as more likely to have been the original one is the grimgribber 
Jlonscnsical reason, that of the identity of the two persons thus connected. Baron and 
Feme arc one person in law. On questions relative to the two matrimonial conditions. 
this quibble is the fountain of all reasoning." 7 

18:38, Lord (lh:NRY '1'.) COCKDUHN, Circuit .Journeys (I 889) , p. II): .. Edinburgh, 30th 
.\pril, 1838. We had tough work at Perth, whieh it took four and a half days to get 
'hrough .... Two things deserving of notice occurred in the course of the business. One 
\l"11.'i. that we" had a bigamist before us. The other was, that we had an example of that 
horrid piece of nonsense, invented v.;thin these twenty years by the Court of Justiciary. 
alld calle!! by the inventors the 'Option.' The absurdity cannot possibly last long, and 
For the ed.Ification of posterity it may be as well to tell what it was. Some people think it 
('ruel. and conducive to perjury, to compel parents or children to give evidence against 
eaeh other; others . , of whom I am one admit it to he painful, but think that every
thing must yield to the ne<..'essities of justice, and that nothing is so cruel as that an innocent 
man e.hould be convicted bCC'8use a son is indulged in protecting his father by silenl'C. 
which may happen in many ways. What is thought the humane side prevails at present 
in our criminal law. But it occurred to some of the judges. about twenty years ago. that. 

7 Mr. Bentham's arguments have bern re
peated in ('hi"r Justice Appleton's treatj~l' on 
Evidence, c. IX (1860). Another or his 
disciplCti makes also a powerful prcsentntioll: 

circa 1823. Edward Livingston. Introductory 
Report to the Code of Evidence (Works. ed. 
1872. I, 456 If.). 

758 



§§ 2227-22451 ANTI - MARITAL FACTS § 2228 

IIl\ the indulgence was granted solely from delicacy tu thlillC relations, it ,.,.as competent to 
them to reject it if they chose. They therefore introduced the 'Option.' by which parents 
and children might hang ellch other or not, just as they pleased, unless they happened to 
he under pupiIlarity, in which case, being held incapable of discretion, the:,.' are always 
rejected . 

.. The practical operation of this folly is this: A mother is on trial for her life. Her 
daughter ig called as a v.;tness against her. The Court tells her she has the option. She is 
11 person of right feelings, and deelines to testify. The possession of such feelings is a proof 
that she is worthy of being credited, even in the case of a parent. Nevertheless, truth is 
defied, and the claims of justice disregarded, for her comfort. But ii she had been a monst.er, 
tu whom hanging her mother was a luxury, that is, if she had been a person who exer
else, I this option by preferring to give evidence, then she proves herself to be utterly in
eredible. Yet, just on this account, she is admitted to be swom. And if the whole famil~' 
be true to each other, as is commonly (but not always) the case, then all the light depend
ing on parents and children is utterly excluded. A father may cut his wife's throat with 
complete safety, provided he takes care to perfonll the operation before nobody but her 
ten grown-up sons and daughters. In the case at Perth, a man called MUtt!!.Y was charged 
with having forged his son's name. But the son, who alone could prove the forgery, took 
advantage of this notable option, and reCused to answer, on which the v.;tness and the 
Il('cused walked out of the court amI in amI. . . . 

.. This tissue of necessary nonsense is no part of the law of Scotland. The fear of perjury, 
- 11 foolish principle, but one that was not unnatural to superstitious barbarians, played 
on by cUll~"ng churchmen, made our old law reject such testimony altogether and \\1th
out distincti,'n. But the option, by which its reception is made to depend on the pleasure 
or profligacy c! each witness, is the producticn of a few judges. not at all qualified to 
legislate on such a "ubject, within these few years. The true principle is, to disregard 
rclationship, except that of husband and wife, as an objection to the competency of any 

• WItness .••• 
"Bonal,}" 11th May, 1840. " • I 'Was in coll.n the whole of three days, the 28th, 

29th, and 30th. There was nothing particular in an:; of the cases, except that in one of 
them we had an excellent specimen of that beautiful 'option.' Four people were under 
trial for theft, and two for A villain, who would haw cut the throats of all his re
latioll~ for a shilling, was cllIled as a witness by the prosecutor. It was objected that, 
being the son of one of the thieves, he wus not hound to give cvidence. • . • So I was 
obliged to disgrace the law by explaining to him the respect paid to his sensibilities, and 
that in order to spare his filial piety, he had the option of defeating justice by telling th(> 
truth or not, just as he c~ ,ose. !\o censure of this I1lOf\ern piece of ju<lge-mnde legalnonsell5e 
could be severer than the grotesque and villainous lcer with which he said: 'Odd! a' Iikl" 
that hoption: ma Lor(I!' on which he retired amidst the luughter of the pri50ners, and thl" 
amazement of the ju~', and savcd the two resetters. 

"The Lord Advocate (Rutherford) and I made out a BiIIlatd~', whieh has just passed 
the Commons, for preventing the repetition of such disgra('Cful S('encs by abolishing the 
objection of l".!lationship. But its passage through the Pcers is by no means (:ertain; for 
a majority of the Faculty of Advocates is actuuIly opposing it. They call such a black
guard's declining to speak, 'the voice of nature,' and profess to be JIloved by the 'metus 
pcrjurii.' The opponents always take the case in which nothing worse can happen than 
that a guilty man eseapes. But under this rule an innocent one may be COI1\.;cted. 
Take this case. A is on trial along with B for a murder, which B ukme committed. 
He calls B's son, who saw his father alone do it. In this case the life of the innocent 
persoll is sacrificed to what, at the very best, is the filial injustice of the b'llilty one's 
relation." 

ISii3, Commis.vioners of Common La'e P'ocedure, Second Report. 13: "A more difficult 
question (thall that of admitting then in :oach other's favorl arises when w .. prof.'eed to 
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consider whether it should be IDa6e compete~t to an adverse party to call a husband or 
\\;fe as witness against one another. The case would no doubt be of rare occurrence: 
when it did, it would in the greater number of instance!: he where husband and wife have 
separated and are on bad tel'ms \\;th one another. In such cases th~ mischief apprehended 
from the interruption ot dome~tic happiness becomes out of the question. But suppose 
the husband and ,,;fe living together on the usual tel'lIlS; here the identity of interest 
between them "ill dete, an adverse party from calling one against the othc~. exeept under 
very peculiar and pressi.1g circumstance!: and when the fact to be proved is certain in its 
character and clearly \\ithin the knowledge of the "itness. . • . But if there be such a fact 
in the knowledge of one of two married persons, so mater:al to the cause of the adverse 

. party as to make it worth his while to run the risk of calling so hostile a witness, it becomes 
matter of \'ery seriuus consideration whether justice should be allowed to be defeated by 
the exclusion of such evidence. It i£ dear that nothing but an amount of mischief out
balancing the evil of dereat(.'(i justice can warrant the exclusion of testimony necessary to 
justice. What, then, is <;he mischief here to be apprehended? The possibility of resent
ment ot a husband against a wife for testiC~'ing to facts prejudicial to his iI'terest. But it 
is obvious that such could only be felt by persons prepared to commit perjury 
themselves and to expect it to be conunitted in their behalf. Such instances, we believe, 
would be very rare; and we do not think that a regard to the feelings of individuals of this 
class, or the amount of mischief likely to arise from a disregard of thelll, is sufficient to 
compensate for thc loss which in many cases lIlay result from the exclusion of the evi
dence. . . . Thc conclusion to which the foregoing observations leads us is that hu~band 
and "iCe should he competent and compellable to give evidence for and against on~ an
other on matters of fact as to which either could now he examined as a party in the cause." 

1875, Mr. Beach, arguing for the defendant. in Tilton v. Beecher, N. Y., Abbott's Rep., 
11,87 (answering the argument of Mr. Evarts, quoted .'lIpra): "I aglee, sir, that the law 
cherishes "ith tenderness the family and the home; and well it is, sir, that it should; for I 
agree too with my learned friend that upon them rests the true foundati'lll of every well
regulated society and government. . . . I agn'C that no society or govemrnellt can stand 
.. virtuously stand exc.-ept upon the maintenance of the sanctity and the virtue of the 
domestic circle. So I agree too, sir. that there is much of ~auty and sacredness in the 
idea of unity attached to the marriage relation. . . . But are we to forget that in what 
is called the prl)gress of civilization that idea has been mangled and defaced? Are we to 
be blind to the legislation of the present? Are we to ignore the fact that all these ideas 
have been exploded alld destroyed by what I deem the vandalism of modem legislation? 
In 1848 that unity was effectually impaired [by the property st&tutes]. . .• Now she may 
get out into the world and barter and trade and tussle with the energies of commercial 
and husiness life. Once her tnle sphere was in the domestic circle and around the hearth
stone, cultivating those tender sentiments and quahtifS which were at once her grace and 
glory, but to-day by the voice and power of legislation she is ushered iute the busy scenes 
of life, m.d becomes an active and independent actor in all its struggles. The counsel 
say:3 this idea of unity; this consecration of the domestic circle, can not be torn by the 
nlde hand of the law. Sir, it has been mangled and tom! That identity of interest, that 
union of soul, has been separated, not only by -::he voice of legal theory, but by the prac
tical application of it to the ordinary concerns of life. My learned friends have produced 
here, sir, a wonderful1l19ss of authorities gaihered from adjudications under the ancient 
law both in England and the States of this country .... What need to gather those 
ancient authorities pronounced under a rule and a policy inapplicable to the con-
dition of our society, and asserting none of the rights which, by modem have 
been conferred mutually upon husband and wife? My friends have been digging the 
fossiis of a past generation. They are gllthering here the dead carcasses of exploded theories 
and adjudications, and confronting them in ghastly contrast with what professes to be 
the improvement of modem times. Sir, we are not governed by them." 
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This privilege has no longer any good reason for retention. In an age 
... ·hich has so far rationalized, depolarized, and de-chivalrized the marital 
relation and the spirit of Femininity as to be ,. illing to enact complete legal 
and political equalit~· and independence of man and woman, this marital 
privilege is the merest anachronism, in legal theory, and an indefensible 
obstruction to truth, in practice. 

2. Who is Prohibited as BUllband or Wife 

§ 2230. Paramour; Void Manlage. The polic~' of the privilege, whatever 
it may be, applies at any rate to those onl~' who profess to maintain towards 
each other the legal relation of husband and wife. There is therefore no 
privilege to withhold the testimony of a mere paramour or mistress.1 Fur
thermore, the lofty object of protecting from invasion the sanctity of marital 
peace is deemed to extend to those onl~' who legally and technicall~' arc 
husband and wife, whatever their honest and inllocent beliei may have been 
as to the validity of their relation. Hcnce there is no privilege to persons 
whose marriage is void; 2 their domestic peace may be shattered at any liti
gant's discretion. Again, as the innocent unmarried are not deemed to de
serve the benefit of the rule, so too, (,oll\"crscl~', its benefits are gained by the 
ingenious wrongdoer who brings himself within its formal terms by marrying 
the witness after service of subp<rna alHl thus creating' ad hoc' a domestic 
peace which is to be jealously safeguarded.3 

§ 2231. Bigamous Marriage; Disput'.ld Marriage. It follows, furthermore, 
that a second, bigamous, or plural wife, is not a person whose testimony is of 
the privileged class; and that, although the exposure of this marital fraud 
may long before IHl\'e dispel!ed 'de faeto,' from t.he presence of all parties, 
the mystic halo of d0mestic peace which the law so strives to presen'e, or 

~ 1230. 1 The first rulings on this point in 
England .... ere contradictory: 1 i82, Anon., 
3 C. &; P. 238, 1 Pril'e 83, note (by Lord Ken
yon, C. J.; mistress falsely held '>ut as "ife. 
excluded); 1i9.'>, R. II. BfIlmley, U T. R. 330 
(pa-aper settlement; persons cohabiting for 30 
years; wife admitted tc deny the man iage) ; 
1814, Campbell v. Twemlow, 1 Price 81 
(point not dedded). But the privilege was 
then finally repudiated; 1828, Batthews v. 
Galindo. 4 Bing. 610. C. P. (a woman held 
out as a "iCe, but not lawfully s/); repudiating 
the doubt in Camp~ll v. Twemlow; and 
the' nisi pri..!!' ruling of Best, C. J., in the case 
at bar, reported in 3 C. &; P. 238). 

So also the rulings in the United States: 
1868. Robert50n v. State, 42 Ala. 509; 1864. 
People v. AndE':-son, 26 Cal. 129, 133; 1880. 
People II. Ahiso, 55 Cal. 230, 232; 1920, 
State v. Hanis. Mo. ,222 S. W. 277 
("common-law wife," excluded; but on the 
facta the ruling is far-fetched); 1905, State r. 
Hancock, 28 Nev. 300, 82 Pac. 95. 

I Eng. 1831. Wells v. Fletcher, 5 C. &; P. 21 
{the woman having married supposing erron-

cously that her first husband was dead); 
1851. R. r. Young, 5 Cox Cr. 296 (wife of one 
who had illegally married his deceased "ife's 
sister); U. S. 1901, Hoxie v. R~"\te, 114 Ga. 
19, 39 S. E. 944 (a woman Dlay testify thp.~· 'he 
is not a "ite. though reputed as such); 1 g: ;, 
Jeems v. Stat<', 141 Ga. 493, 81 S. E. 20~ (".
('used's "ite formerly married to a person " ho is 
8till Iivin!,:); 1 !l06. State r. Rocker, 130 Ia. 239, 
106 X. W. &45 (murder; deCendant being 
already married, the woman now lhiug v.ith 
him as wiCe was admitted against him); 
1836, State r. Samuel, :2 Dev. &; B. N. Car. 
Iii (slave "iCe). 

On this and the preceding point, compllre 
the rulings upon a "iCc's disquaii/ica1ion on the 
hu~band'~ bellalf (antc, § (05). Compare also 
t.he cases concerning abduction (pod, § 2239), 
"'hich were sometimes placed on the ground 
that the marriage was void. 

I 1829, Pedley v. Wellesley, 3 C. &; P. 558; 
1903, Moore v. State, 45 Tex. Cr. 234. 75 S. W. 
49i (after process begun); compare the 
Georgia statute cited post, § 2239, note 11. 
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although the' pax conjugaiis' may really now exist for the second purporting 
wife while a state of belligerency may prevail for the first wife, nevertheless 
these actualities count Cor nothing, in the theory of the law, and 'de jure' 
the hY'pothesized h&]o surrounds all the relations with the first wife, and 
never has existed for the relations with the second. Hence, in a case in
volving an alleged bigamy, the party alleging it is met by the privilege, if 
against the husband he calls the first wife, who is upon his own assumption 
tIle lawful one; 1 yet he is obstructed hy no privilege, if he caUs the second 
wife.2 

It is true that the husbartl may, on the facts of the case, be disputing not 
the second marriage but the first one, and thus, by the husband's claim of 
facts, the second wife would be the lawful and therefore the privileged one; 
and hence the denial of the privilege as to her in that case would seem to 
beg the question by assuming in advance the very fact in issue; so that 
Courts, being hard put to it in suc!J a situation, have occasionally allowed the 
claim of privilegc.3 Yet this solution, after all, merely begs the question in 
the converse manner, for it equally assumes the disputed fact, namely, that 
there was no first marriage; and it commits the solecism of recognizing the 
privilege, not bccause the witness is the party's wife but because she is 
claimed to be. ThiJ truth is that the very nature of this privilege leads to 

, such inextricable dilemmas, in other issues 4 as well as in that of bigamy; 
and with such unedifying quibbles is it pretended to pursue this seductive 
cynosure of conjugal concord. 

§ 1131. 1 Eng, 1672, R. ~. Griggs, T. fendant's wife, not allowed to prove his prior 
Raym. 1 (here a husband); 1803, East, Pl. marriage to E.; "it is only in cases where the 
Cr. I, 469; U. S. 1870, Williams v. State, first marriage is not contro~'el"',ed, or h88 been 
44 Ala. 24, 28; 1892, State ~. Ulrich, 110 Mo. duly established by other evidence, that the 
350, 364, 19 S. W. 6.;6; 1922, State ~. Pinson, sp.oond wife is allowed to testify"); 1903, 
- Mo. , 236 S. W. 354 (bigamy; the InT,1ul Barher~. People, 203 Ill. 543, 68 N. E. 93 
wife not ndmissihle for the prosecution). (second wife held admissiblo to prove tho 
Contra: 1897, Stnte ~. Mclton, 120 N. C. 591, second coremony, nfter other evidence of the 
592, 26 S. E. 933 (under Code § 588). Fo~ the first ceremony, but not to prove tho first 
statutory exception for "crimes tl/1ainst Ihe ceremony, even nfter other evidence thereof) : 
olher," 118 induding bigamy, sec poBI, § 2239. 1874, Friel ~. Wood, 1 Utah lGO (a "plural" 

2 Eng. 1680, Hale, Pleas of the Crown, I, wife, excluded on the fnets, no issue as to the 
693; U. S. 1878, Johnson ~. Stnte, P,l Gil.. vulidity of the first marriage being rni.ed; 
305, 306 (murder); 18(14, Wrye ~. Sta 'e, 95 McKean, C. J., diss.). 
Ga. 466, 22 S. E. 2i3 (murder); 1905, MlrPhy 'Eng. 1i84, Bentley 11. Cooke, 3 Doug. 422 
v. State, 122 Ga. 149, .'>0 S. E. 48: 1894. (assumpsit as 'feme Bole'; R., being called by 
Cole 11. Cole, 153 Ill. 585, 589, 38 N. E. 703 the defendant to prove the plaintiff lJ:arried to 
(dower); 1903, Barber v. People, 203 Ill. 543, R., was excluded, although it wns objected 
68 N. E.93 (cited infra, note 3); 1905, Hoch v. thnt to concede R. incompetent:1S husband was 
People, 219 Ill. 265, 76 N. E. 356 ("If tho to assume the very fact alleged by the defend
first marriage is admitted or is clearly proved, ant: and yet, to admit and to believe him 
the aller:ed second wifo is competent," except would have been to declnre him incompetent) ; 
as to the first marriage); 1866, Kelly II. U. S. 1919, Pusey's Estate, 180 Cal. 368, 181 
Drew, 12 All. MM8. 10i, 109 (replevin); Pac. 648 (intestacy: the appellnnt, a husband 
1867, State 11. Johnsl'ln, 12 Minn. 476, 486: clnilIling that a divorce was valid, not allowed 
1867, Sba~k'il Estate, 4 Brewst. Pa. 305, 306: to object to the divorcee's testimony on the 
1859, Finney 11. State, 3 Head Tenn. 544, 546. present ground); 1906, Eltnte ~. Rocker, 130 

Compare the rulings on a wife's disqualiJi- In. 239, 106 N. W. 645 (murder: a woman 
cation on the husband's behalf (ante, § 605). living with defendant as his wife, ndmitted 

I 1880, Miles ~. U. S., 103 U. S. 304. 313 ag&inst him, after evidence of his nnd of her 
(bigamy i C., charged and admitted to l~ de- former marriage to another). 
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§ 2232 
... 

3. W hILt ia prohibited as TeatjmollJ 
• 

§ 2232. Z*tIajudicial Admilliona of Wife or Buaband.\ That .which is 
privileged is testimony in any form, by the wife or husband against the I)ther. 
Extrajudiciai admissions are a sort of testimony (ante, § 104 . hence, they 
are equally privileged with testimony on the stand. The same esult, to be 
sure, may be reached by another principle, for since the wife or h~band is 
not OIdinarily an agent for the other (ante, § 1078), the former's extrajudicial 
statements are mere hearsay assertions and therefoJ:e inadmissible. Which
ever theory the judicial rulings may have had in mind, it is: settled that 
such admu$ior..s are not receivable, either when the spouse milking them 
is a third person as to the litigation,l or when he or she is a party to 
the cause; 2 in the latte:, case, they are receivable as against the maker 
alone. 

But in the applicatbn of this principle, several things are to be discrimi
nated: 

(1) If the wife (for example) has in fact acted, for the matter in hand, as 
agent of the husband, or has a joint property-interest, and while agent or 
interested has made admissions or done acts creating a liability in contract 
or tort, those admissions and acts are receivable against him, as against any 
other principal or owner (ante, §§ 1078, 1080); 3 for not only is the privilege 

§ 2232. 1 ENGLA~m: 1799, KellY v. Small, Tex. 593, 45 S. 'iV. 1 (by a husband, after II 
2 Esp. 716 (nssumpsit for money lent by one of perfected gift to the wife by her father. ex-
the plaintiffs before marriage; her admissions eluded); Vt. 1844, Churchill I). Smith, 16 Vt. 
excluded, as going "to the prejudice of the 560; Wis. 1903, Baker r. State, 120 Wis. 135, 
husband "). 97 N. W. 566 (false pretences; defendant's 

UNITED STAT£S: Ala. 1841, HUBSCY I). husband's admissions, excluded). 
Elrod, 2 Ala. 339 (wife's admissions 118 to a Contra: 1899, State I). B'.!rtoch, Ia. , 
batt(lry on her); Ark. 1853, Funkhouser I). 79 N. W. 378, 8emble; 1886, C{)ok I). State, 22 
Pogue, 13 Ark. 295 (wife's admissions as to Tex. App. 511, 3 S. W. 749 (wif(l's acts and 
trespOllS done by he~); Cal. 1861, People I). utterances as a joint principal, admitted): 
Simonds, 19 Cal. 276; la. 1900, Cedar Rapids 1905, State I). Mann, 39 Wash. 144,81 Pac. 561 
N. Blink I). Lavery, 110 Ia. 5i5, 81 N. W. 775 (arson by a husband as accessory to the ",ire: 
(",ife's admissi01lll as to a fraudulent convey- the "'ife's confessions as principal, admitted 
ance, exduded; a statutory change not being against the husband). 
operative at the trial}; La. )869, Simmons I). ~ Eng. 1796, Alblln v. Pritchett, 6 T. R. 680 
NO! wood, 21 La. An. 421; Mich. 1894, Dalton (action by wife 118 e:'l:ecutrix and husband 
I). Dregge, 99 Mich. 250, 58 N. W. 57 (crim. jointly: her admissions not receivable again~t 
con.; wife's admissions excluded; but her him); 1797, Denn I). White, 7 T. R. 112 (wife's 
letters rccei,!ed by defendant are recpivable admission of a trespn.'IS, not received in an 
as his admissions); Minn. 19M, Halbert I). action against them jointlY}; U. S. 1827. 
Pranke, 91 Minn. 204, 97 N. W. 976 (husband's Com. I). Driggs, 5 Pick. 429 (husband and wife 
petition in bankruptcy, excluded); Mo. 1874, jointly indicted; wife'! admissions rccch'able 
State I). Arnold, 55 Mo. 89; Nebr. 1902, Baty 1). against herself alone); 1897, Drodctick r. 
Elrod, 66 Nebr. 735, 92 N. W. 1032 {husband, Higginson, 169 Mnss. 482, 48 N. E.269 (separ-
as to the separate estate); N. Y. 1866, Deck 1). atl'! actions for personal injuries by husband 
Johnson, 1 Abb. App. CIIS. 497, 500; N. Car. and wife, tried together; admissions of one 
1842, May t.. Little, 3 Ired. 27; Pa. 1824, not to affect the other). 
Smith 1). Scudder, 11 S. & R. 325, 326; 1887, 3 England: 1722, Anon., 1 Stra. 52; 
Durxell1>. Uncapher, 117 Pa. 353, 362, 11 Atl. (Pratt, C. J., "allowed the wife's declaration, 
619; 1S89, Martin 1). RUlt, 127 Pa. 380, 383, 17 that she agreed to pay 48. a weck for nursing a 
At!. 993 (husband's admissions as to goods child, was good e\;dence to charge the husbnnd ; 
le'\ied on 118 his but claimed by her); 1893, this being a matter usually tran3:1ctcd by the 
Evans tl. E\'uns, 15:; Pa. 572, 5i7, 26 At!. 755 woman," i. e. 80 thnt she Wall his agent): 1783, 
(similar); Ta. 1898, La Master 1>. Dickson, 91 Palethorp I). Furnish, 2 Esp. 511 (the promise 
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against a wife's testimony not violated (since the person here has a 
double capacity), but otherwise the husband could always shield himself 
from liability whenever he chose to make his wife an agent to transact 
business. 

(2) Again, when statements are made by the wife in the hWlband's presence, 
under such circumstances that his silence would be equivalent to an ad
mission of their truth (allie, § 1071), the statements are receivable, as would 
be those of any other person; for they are not offered as hers, but as his by 
assent and adoption; 4 provided, of course, that third persons were present 

of II wife managing the defendant's businC!is 44 (here the huaband had agreed that the wife 
removes the bar of the statute of limitations) ; should receive goods, and her adnw;sion of 
1794, Emerson v. Blondin, 1 Esp. 142 (s:;sump- their receipt was admitted); 1834, Thomas 
sit for rent, the defendant's wife having made v. Hargrave, Wright Oh. 595 (but the agency 
the bargain; Lord Kenyon, C. J., said "that must first be otherwise proved); 1920, StL'Cle 
where a wife acts for her husband in any v. State, 87 Tex. Cr. 588, 223 S. W. 473; 1915, 
bUftiness or department, by his authority and Thompson v. State, 77 Tex. Cr. 417, 178 S. W. 
~ith bis assent, he thercby adopts her acts, 1192 (felonious assault; the ~ife's declara-
and must be bound by any admission or tions as an aider of h(,r husband, made at 
acknowledgment made by her l'(>,Bpecting that the time, admitted); 1871, Goodrich v. Tracy, 
bUftine5s in which by his authority she has 43 Vt. 314, 319; 1862, Birdsall v. Dunn, 16 
acted for him "); 1808, Gregory v. Parker, 1 Wis. 235, 238; 1867, Shaddock v. Clifton, 22 
Camp. 394 (statute of limitations); 1814, Wis. 114, 116 (husband's admissions reeeh'ed 
Carey ~. Adkins, 4 Camp. \12; 1817, Anderson inn joint action for the wife's injuries, since he 
~. Sanderson, 2 Stark. 204, Holt 591 (like had a joint property-interest in the claim); 
PalethofP v. Furnish); 1823, Clifford v. 1874, Bach 1.'. Parmoly, 35 Wis. 238 (wife's 
Rurton, 1 B. &; P. 199 (admissions of a ",'ifc agelley of nec.£ssity to buy ncC('ssaries). 
tcnding shop, received); 1825, Petty v. Ander- Contra: 11l01, Duncan v. Landis, 45 C. C. A. 
son, 3 Bing. 1 70 (~illlilnr); 1842, Tindal, C. J., 666, lOt; Fed. 839, 859 (Pennsylvania S1. 1887 
in O'Connor v. Marjoribanks, .( M. ,~Gr. held to allow no exception for a spouse act-
435, 442 (" In all action agninst the husband, jng Il8 agent). 
you might prove the agency of the wife Distinguish the statutes nnd rulillgs ullder 
• aliunde,' and then give her admissiolls or acts the privilege for communicatioM (posl, §§ 2238, 
in evidence against the hushand; ... aels 2240), which expressly make an exception to 
and admissions of the ~ife must he pro\'ed the common-law privilege by allowing tesli-
'aliunde,' not by herself "); 1843, Meredith v. mOllY on the stand from one who hilS acted as 
Footner, 11 M. &; W. 202 (Aldenmn, B.: agrnt. 
"A wife cannot bind her husband by admissions 4 Cal. 1872, People v. Murphy, 45 Cal. 137, 
unlC<IB t.hey fall within the scope of the authority 143; Ga. 1904, Joincr to. State, 119 Ga. 3105, 
which she may reasonably be presumed to 46 S. E. 412 (wife's statements of husband's 
have derived from him "). cruelty, to a third persoll in defendant's 

United State~: 1871, Magncss to. Walker, presence, admitted); Mich. 1879, People II. 

26 Ark. 470; 1823, Turner to. Coo, 5 Conn. 94 Knapp, 42 Mich. 269, ~ N. W. 927 (de
(here excluded, because no agency appeared) ; fendant in a prO!lccution for adultery; that 
1842, Barton v. Osborn, 6 B1ackf. 145; 1853, defendnnt's wife had complnined against the 
Dubois 11. Ferrand, 8 La. An. 373; 1869, Leon other woman for the adultery, held not to 
11. Bouillet, 21 La. An. 651; 1869, Robichaux have been by the implied assent of the de
ll. Bouillet, ib. 681 (the agency must first 00 fendant, and hence not an admission); 1894, 
evidenced by other testimony); 1900, Barker Dalton v. Dregge, Mich. (cited supra, 11000 1) ; 
11. Mackay, 175 Mass. 485, 56 N. E. 614 (the 19M, People 11. H08.'!ler, 135 Mich. 384, 97 N. W. 
agency is a question of fact for the jury); 754; Mo. 1908, State v. Wooley, 215 Mo. 
1916, Pickard v. Clancy, 225 Mass. 89,113 N. E. 620, 115 S. W. 417 (~ife'B written statement 
838 (bill in e(.uity sgainst husband and wife read aloud to the husbnnd and assented to by 
to recover moneys obtained in fraud of credi- him, admitted; distinguishing State v. BurIin
tal'll; tho husband had been convicted of gamc); N. J. Boyles 11. M'Eowen, 3 N. J. L. 
crime committed in such fraud; his testimony 499; N. Y. 1867, M'Kee 11. People, 36 N. Y. 
at his trial for the crime, held inadmissiblo 113, 116 (remarks of the aecused'd wife); 
here against the wife, apparently on the gl'Ound Tenn. 1860, QUI':lIer 11. Morrow, 1 Coldw. 123 
that no conspiracy had been otherwise e ... i- (wife's statemente, in husl>50d's presence, us to 
denced); 1810, Boyles 11. M'Eowen, 3 N. J. L. money claimed to have been taken by him, 
499; 1813, Fenner c. Lewis, 10 Johns. N. Y. 38, admitted; .. thl! statements of the wife are 
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or that in some other way the privilege against confidential communications 
(po..qt, § 2336) is obviated. 

(3) Upon a bill in chancery against a husband and a wife, the wife's answer, 
so far as it contains testimonial admissions by way of discovery, is inadmissible 
against the husband, because of this privilege; Ii yet, so far as an answer is a 
pleading, it can of course be compelled, and its use as a pleading is to be 
distinguished from its use as an admh:sion. 

(4) So far as the husband, for example, is a party in a representative ca
pacity only, the admissions of the wife, as the person beneficially concerned, 
are receivable against herself.6 

(5) So far as the wife's statements as to ownership of property are offered, 
not as a wife's admissions, but as declarations of c grantor or possessor, they 
may be received, if they satisfy the principles of that subject, already ex
amined (ante, §§ 1082, 1086, 1778, 1779). 

§ 2233. Bears..,.; Production of Documents. The privilege applies to tes
timony in any form, Hence the production of documents froDl the wife or 
husband against the other is within the privilege.l So, too, it would seem 
that hearsay declarations by the wife or husband, such as would ordinarily 
be receivable under some exception to the Hearsay rule, should be excluded 

not received or treated as evidence against the 
hllSband. but merely as inducement to the reo
sponsive admi9'lions, declaratiollB, or acts of the 
hllSband at the time: . . . an admi~sion may 
be prcsl'med, not only from the declarations of 
a party, but even from his acquiescence or 
silence") : Vt. 1918, Pope v. Hogan, 92 Vt. 250. 
102 Atl. 937 (ejectment: admission by one 
spouse in the other's received against 
the other: but an the absence of 
the other, the two being tenants by entireties, 
not received). 

Contra: 1920, People 11. Jordan, 292 lll. 514. 
127 N. E. 117 (rape under age: defendant and 
his wife came to see the girl's father, who said 
to the wife in the defendant's presence, .. Why 
didn't you, when you caught them at it; 
admit to me he was guilty, when I was there?" 
She replied, .. If I only had!": this reply ex
cluded, on the theory of beinl!: a wif,,'s tCdti
mony against her husp.lI.ud: unsound: it 
was an admission by the defendant'! silence) : 
1898, State ~. Burlingame, 146 Mo. 207, 48 
S. W. 72. 

, EfI/1. 1719, Rutter v. Bald win, 1 Eq. Cas. 
Abr. 226 (money borrowed by a married 
woman as 'feme sole,' the marriage being 
concealed with the husband's connivance: in 
a bill to charge the husband and wife with the 
mortga&e, a divorce having in the meantime 
been obtained, the wife's answer WBII received 
as evidence: but the ruling was disapproved by 
Lord Eldon in Le Texier 11. Anspach, 15 Ves. Jr. 
166): 1800, Le Texier 11. Anspach, 5 Ves. Jr. 
322, 329, 15 id. 159, 166 (bill for discovery of 
contract made by the wife as agent for the 

bllSband; the agency was admitted, and the 
bindingness of her acts done, but her testimony 
in discovery was excluded); 1803, Cartwright 
1). Green, 8 Ves. Jr. 405 (bill against husband 
and wife for discovery as to goods appropriated. 
wife's discovery excluded): 1814, Barron 1). 

Grillard, 3 Ves. &: B. 165 (bill for discovery 
against husband and wife, concerning her 
ante-nuptial debt; discovery not compellable, 
because .. the wife shuU not give evidence 
against her husband "). 

The privilege is here to be claimed ""hen 
answer is offered, and not when the discovery 
is first sought, if it is then demandable 
as from a party: 1904, Olmsted v. Edson, 71 
Nebr. 17. 98 N. W. 415. 

• 1831, Humphreys 1). Boyce, 1 Moo. &: 
Rob. 140 (admittro in an action against the 
husband as her administrator). 

§ 2233. I 1897, State v. Durham. 121 N. C. 
546. 28 S. E. 22: 1920. State 1). Bramlett, 114 
S. C. 389. 103 S. E. 755. 

But testimony obtained by in/o,,"alion 
gained from the wile would not be privileged: 
1905, Com. v. John50n. 213 Pa. 432, 62 AU. 
1064. Compare U 2261. 2325. poat. 

The following ruling. verging upon ab
surdity, may be noted here: 1894. Fratini \1. 

Caslani. 66 Vt. 273, 276, 29 Atl. 252 (action 
for alienation of wife's affections; to prove the 
husband's 8J!811ult upon the wife. a record of 
conviction was excluded, because, unle88 upon 
plea of guilty, it was based probably on the 
wife s testimony, incompetent in the preeent 
case). 
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when offered against the other spouse; 2 nevertheless, the early practice 
• appears not to have gone to this extent.3 

4. What Testimony is 

§ 2234. TestimoD)" against Husband or Wife not a Party; General Prin
ciple. If the fear of causing marital dissension or disturbing the domestic 
peace were genuinely the ground of the privilege (ante, § 2228), then the 
privilege should apply to testimony which in any way disparages or disfavors 
the other spouse, irrespective of his being a party to the cause; for the wife';; 
public assertion of a husband's fraud or perjury (for example) must tend 
plainly to that apprehended effect, eVen though the husband be not legally 
charged at the moment. On some such ground, it was early attempted to 
apply the privilege to all testimony thus attributing misconduct to the other 
spouse, or, as it was phrased, "tending" to accuse the other, i. e. making 
statements which, by exposing the misconduct, tended towards the formal 
institution of a suit or a prosecution: 

1788, R. v. Cliviger, 2 T. R. 263; pauper settlement of M. as J.'s wife; in proving a 
prior marriage of J. to E., which J. had denied on the stand, E. was called in contradic
tion; it was argued for admission that the husband and .... ife were not parties nor inter
ested in the settlement issue, and that "nothing that the woman could say could affect 
her husband; no prosecution could be grounded on her testimony"; this was disap
proved. ASII!JUHST, J.: "I lay all consideration of interest out of the case. . . . But tile 
ground of her incompetency arises from a principle of public policy, which not I.cr
mit husband and ",ife to give evidence that may even tend to criminate each other. '{'he 
objection is not confined merely to cases where the husband or ",ife are directly accused 
of any crime, but e\·cn in collateral cases, if their evidence tends that way, it shall not be 
admitted. Now here the wife was called to contradict what her husband had before sworn, 
and to prove him guilty of perjury as well as bigamy; so that the tendency of her cvi
dence was to charge him \,ith two crimes. However, though what she might then swear 
could not be given in evidence on a subsequent trial for bigamy, yet her e\idence might 
lead to a charge for that crime and cause the husband to be apprehended." 

1846, TE!'."NEY, J., in State v. Welch, 26 Me. 30, 32 (excluding the husband of one \\;th 
whom the defendant was charged to have committed adultery): "If there is soundness in 
the reason which is given in the books for holding incompetent the husband or wife to 

: 1835. Tackct 1>. May, 3 Dana Ky. 80 
(wifc's dcclarations as indicating husband's 
knowledgc of IL horse's unsoundness); 1899. 
National Germ. Am. Bank v. Lawrence. 77 
Minn. 282, 79 N. W. 1016; 1920, Johnson II. 

State, 122 Miss. 16, 84 So. 140 (perjury; 
defendant's wiCe's conduct, not admitted 
against bim, as being in effcct "/l conCession by 
the wife of her husband's guilt "); 1906. 
State Il. Richardson, 194 Mo. 326. 92 S. W. 649 
(spontaneous declarations); 1919, State II. 

Reid. 178 N. C. 745, 101 S. E. 104 (bearsay 
statemcnt by defendant's wife. 'per 80' inad
missible, not rcceived against defendant); 
1915, U. S. Concepcion. 31 P. I. 183 (defend
ant's husband's former testimony); 1917. 
Bennett to. State, 80 Tex. Cr. 652, 194 S. w. 

148 (manslaughter; the wifc's diary held in
admissible against thc defendant). 

Contra. semble: 1920. Halback 1>. Hill, . 
D. C. App. , 261 Fed. lOO7 (letters written 
by the wife to the husband, before marriage. 
produced against him: more fully stated pOBI, 
§ 2235, note 6). 

Distinguish the following: 1906. People ". 
Chadwick. 4 Cal. App. 63. 87 Pac. 384. 389 
(perjury; the wi~d testimony at the fonner 
trial. admitted on the issue of materiality). 

I 1805, Aveson II. Kinnaird. 6 East 188 
(cited anle, § 1718). 

Compare the declarations admitted and 
excluded under the exceptions to the privilege 
(posl. § 2239). 
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give against each other evidence, because it may be the 'means of implacable discord and 
dissension between them,' it is certainiy difficult to perceive how that discol'd and dissen. 
::lion will fail to arise when in collateral proceedings testimony should be given by one 
which charges directly upon the other the same crime Cor the commission of ''fhich the 
party on trial is indicted." 

But this application of the privilege was soon disowned in England; and its 
scope was restricted to such testimony only as disfavors the other spouse's i 
legal interests in the very quse in which the testimo,ny is offered. It is not to 
be regretted that thus the attempt to be logical with an illogical reason came to 
failure, and that the privilege was wholesomel~' kept within some sort of bounds: 

1817, ELLE~1l0HOLGII, L. C. J., in R. v. All Saints, 6 M. & S. 195,199: "If we were to 
determine, "ithout regard to the forIll of proceeding, whether the husband was implicated 
in it or not, that the wife is an incompetent "itness as to every fact ,,'hich may possibly 
have a tendency to criminate her husband, or which connected with other facts may per. 
haps go to form a link in 11 complicated chain of e,idence against him, such 11 decision, 
as I think, would go beyond all bounds." D.-\yLEY, J.: "There was no objection arising 
out of the policy of the law bt.'Causc by possibility her evidence might be the Illf!anS of 
furnishing infonnation and might lead to inquiry and perhaps to the obtaining of evi. 
dence against her husband. It is no objection to the information that it has been fur· 
nished by the wife .... I am not sure that the import of the expression 'tendency to 
criminate' was very accurately defined in that case [of R. y. Clit·iger]. It was probably 
not understood as meaning that the "ire's evidence could be used against her husband. 
for we know that this could not ll'! so •..• Nothing which the wife proved on this ocea· 
sion coult: be the direct means of founding a prosecution against her husband, although it 
might afford the means of procuring evidence against him; but such a eol!ateral 
quence is not a sufficient objection." ABBOTr, J.: "It may properly be said of her evi. 
dence that it has not any tendency to criminate him, provided that expression be understood 
with the limitation which I affix to it, that is, to criminate him in the course of some pra
ceeding in which a crime is imputed to him." 

1806, ROANE, J., in Baring v. Reeder, 1 Hen. & M. 154, 168: "I take the rule on this 
subject to be that, in chil actions where the husband is no party, the "ife may be called 
as a "itness even to facts which if proved in another action to which her husband is a 
party, and b~' e,idence other than her own, may go to charge him. The unavailing testi. 
mony of the wife in such a case, entirely impotent as it relates to the husband, producing 
him no loss, and consequently exciting in him no displeasure, "'ill not violate the reason 
of that policy which, in respect to the harmony to be desired in the marriage state, has 
given rise to the rule in question." 

1869, DURFEE, .J., in State v. Brigy.,. 9 R. I. 361,365: "Upon principle, we find no satis. 
factory ground for the distinction [between direct and indirect criminationl. The sup
posed disqualification of husband and wife to give. in collateral cases, testimony directly 
<'riroinative of each other, ill said to rest on the policy of avoiding dissensions between 
husband and wife; and, if so, the disqualification ought to be complete; for such dissen
sions. ditTering only in degrees of vinl\ence, would be likely to result Crom testimony 
which tends to criminate as well as from that which is directly criminative. There are 
logically only two alternatives, either to ex<'lude the testimony entirely, or to admit it to 
any {,l..tent in collateral proceedings provided that no use can afterwards accrue therefrom 
in any direct proceeding; we think it the better rule subject to such pro\iso to admit the 
tl'Stimor,y ..•. Neither can we perceive that any special mischief will be likely to result 
from it; for the testimony, being given in a collateral proceeding, could have effect only 
as infonnation against the husband or wife, there being no contradictiun between them, 
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and there is but slight reason lor supposing that the witness would willingly communicate 
under oath any information which would othernise be ~ithheld; generally, indeed, it is 
pretty well known, either from the witness himself or otherwise, what he can testify before 
he takes the stand. If we accord to the '\\itness the privilege of objecting to testify on the 
ground that the testimony if given will criminate or tend to criminate a husband or "ife, 
we think that in a proceeding which can never be used against the husband or ... :ife there 
is no sound principle of public policy which requires that we should go still further, and 
put it in the power of a third person, by objecting when the "itness does not object, to 
defeat (it may be) a just claim or escape a merited punishment." 

• 

1883, SHAHPSTEIN, J., in People Y. Langtree, 64 Ca\. 256, 258, 30 Pal'. 813: "When may 
she be said to be examined for or against him? .•• No one is said to be examined for or 
against one not a party to the action or proceeding in which such "itness is l'alled to tes
tify. And the testimony of a \\;tness is not e"idence for or against anyone not a party 
to the action or proceeding in which such testimony is given." 

Of these reasons, two may be noted as particularly strong. One of them 
is that the exclusion of a wife on the ground that her testimony may reveal 
his misconduct, and thus" tend" to charge him, rests on the assumption, 
false to fact, that her testimony on the stand would in any sense be a reve
lation, an unsealing of that which was secret.! Nothing prevents her from 
revealing her knowledge out of court; in most instances she has in fact done so. 
It would be mere hypocrisy to sanction her silence on the stand on the pre
text that the husband was thus really safeguarded from her disclosure. The 
other argument is found in the general principle (allie, § 2196), that a party 
cannot, as such, take advantage of a witness' privilege; in other words, an 
opponent cannot claim that the wife of a third person should be excluded 
because of the privilege of her husband, so long as neither husband nor wife 
claims the privilege. 

In examining, then, the application of the rule in this respect, it is to be 
understood that by the orthodox view the privilege applien only in favor of 
a person again$t whom M a party ro the caU8e the te$timony of a wife or husband 
is offered. 

§ 2235. Same: Sundry Applicationa of the Rule (Bankruptcy, Adultery, 
etc.). In the application of the rule to the great variety of facts that natu
ra]]y present themselves, not much is profitable in the way of generalization. 
For one thing, in bankntptcy proceedings, the testimony of the wife of the 
bankrupt, so far as it is caned for by the creditors, has always been deemed 
privileged, whatever the status of the husband as a party may be deemed to 
be.! In pauper-$ettlement cases, the town or other corporation is in strictness 

§ B3t. I It is to be noted that the phrase 
.. tend to criminate," as here used, is to be 
distinguished in meaning from the same 
phrase as used for the privilege against self
crimination. In that place (post, § 2260), it 
signifies that facts not being in themselves 
criminal, yet Conning with other Cacts the 
elements of a crime, are within the privilege; 
and so here also, 8B8uming the husband to be a 
party. the privilege concededly covers factI 

"tending" in that sense to charge him (L. C. J. 
Tenterden, ill It. 11. Bathwiek, 8upra). But 
when he is not a pt!xty, and the Question ill 
whether the privilege covers facts directly 
involving a charge, the phrase "tend to 
criminate" is used, in R. 17. Cliviger, 8Upra, as 
also describing that totally distinct problem. 

§ B3S. 1 Eng. 1613, Anon., 1 Brown!. 47 
(" By the common law she shall not be ex
amined"); 1719, E: parte Jtuncs, 1 P. Wms. 
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the party charged, and the testimony of the wife of the pauper or of any 
other person could not properly be the subject of a privilege; the authority 
of the contrary ruling in R. v. Cliviger (above quoted) was practically repu
diated by the principle laid down in R. v. All Saints (above quoted).2 In a 
case involving a charge of adultery, the testimony of the wife or husband of 
the person, not a party, with whom the adulter.y is charged, is not the sub
ject of a privilege, on the principle of R. v. All Saints; but here there is a 
decided opposition in the judicial views.3 Where the testimony offered does 

610 (wife excluded; the statute of 21 Jae. I. mitted to tl!dtify); New Hampshire: 1857. 
quoted ante. § 2227. extending ollly to the State v. Marvin. 35 N. H. 22. 28; New Jer8tl/: 
('oncealment of goods and no further); U. S. 1906, Hill v. Pomelear, 12 N. J. L. 528. 63 At!. 
1899. Re Jefferson, 96 Fed. 826 (wife 1I0t rom- 269 (criminal conversation; plaintiff admitted 
pellable); 1899. Re Mayer. 97 Fed. 328 (wife to prove the marriage, under Rev. Pub. L. 
not compellable to testify against a bankrupt 1900,' p. 363. § 5); New York: 1845. Van Cort 
husband. by Wisconsin law); 1903. Re Worrell. 11. Van Cort, 4 Edw. Ch. 621. 623 (divorce for 
125 Fed. 159 (U. S. St. 1903. applied; inquiry adultery with X; X's husband admitted for 
into the facts allowed to determine whether the complainant. because adultery was not a 
the business was the wifc's sl'parate business or crime in New York, and he was therefore not 
not). Compare the statutes cited ante. § 488. criminating his wife); North Carolina: 1902, 
and the cases under the self-crimination State v. Wiseman, 130 N. C. 726, 41 S. E. 884 
privilege, posl. § 2282. (husband held admissiblc to prove fornication 

But othernise where thc proceeding is a bill between a third person and the witness' wife, 
lIuainst the u'ife herself, to set aside 0. convey- the delendant, charged as commit.ted before 
anee from the hushand: 1899. Re Fowler, 93 their marriage, the charge against the wife 
Fed. 417; 1905, Wiley ~. McBride, 74 Ark. haling been withdrawn; Douglas. J., diss.); 
34,85 S. W. 84. 1913, Powell ~. Strickland. 163 N. C. 393. 79 

2 Ena. 1788. R. ~. C1iviger. 2 T. R. 263 S. E. 872 (husband's suit for criminal conversa-
(pauper settlement of M. as J.'s wife; E. was tion; husband admitted to testify to the adul-
called to prove that she was married to J. tery of the wile not a party); Pennsylrania: 
prior to his marriage to M.; J. had already 1892, Cornelius 11. Hambay, 150 Pa. 363. 24 
testified d(;n~ing the prior marriage; it was At!. 515 (husband not admitted to testily 
argued that this showed J.'s commission of to wife's adultery, in his action against a 
bigllmy and perjury, though J. was not a party; paramour for crim. con.); Vermont: 1876, 
the \\ife was ex~luded; Quoted aupra); 181;. State 1'. Bridgman. 49 Vt. 202, 206 (adultery 
R. D. All Saints, 6 1\1. & S. 195 (pauper settle- with C.; C.'s husband allowed to testify for 
ment of E., marril'd to W.; to show this mar- the prosecution, bis wife not being a psrty); 
riage void, A. was admitted to prove ber prior H'ashinuton: 1905, State v. Nelson, 39 Wash. 
marriage to W., W. not ha\ing testified, and 221. 81 Pac. 721 (adultery of N. with S.; 
the busband not being a party nor contra- the husband of S. admitted against N. for the 
dieted as a perjurer; Quoted supra); 1831, State); Wiaconain: 1858. State ~. Dudley, 7 
R.I'. Bathwir.k, 2 B. & Ad. 639 (pauper settle- Wis. 664 (former husband of W .. admitted to 
ment of E.; after C.'s tl'stimony to his prove her adultery with delendant, because 
marriage with E .• the opponent. to pro"e the his testimony "would be inadmissible in 
marriage invalid. called M. to prove C.'s support of an indictment against her ") ; 
prior marriage to her; admitted, because 1903. State 1'. West, 118 Wis. 469, 95 N. W. 521 
"the present case is not a direct charge or (preceding case approved). 
proceeding against her hushand ... [neither] Pri~ileued: Connecticut: 1793, State 1'. 
has any interest in the decision of the ques- Cardner, 1 Root 485 (adultery with A.; 
tion"; whether if C. had denied such a mar- A.'s husband not admitted for the prosecu-
riage. and thus the wile tcstified to his perjury. tion); Georgia: 1903, Craves 1'. Harris, 117 
the result would be otherwise. left undecided; Ca. 817, 45 S. E. 239 (alienation of affections. 
R. 11. Clhiger disapproved); U. S. 1814, with an allegation of crim. con.; plaintiff 
Canton 1'. Bentley, 15 Ma98. 441 (pauper husband held disqualified); Maine: 1846, 
settlement; husband's testimony to wife's State 11. Welch, 26 Me. 30 (adultery with A.; 
adultery, to prove illegitimacy, doubted). A.'s husband excluded); Massllchusetts: 1863, 

• Not pri~ileued: Alabama: 1904, Pruett 1'. Com. 1'. Sparks, 7 All. 534 (adultery with D.; 
State, 141 Ala. 69, 37 So. 343 (adultery; D.'s husband not admitted for the prosecu-
husband of the woman with whom it was tion; by a majority, following State 1'. Welch. 
charged. admitted); Ka11Sas: 1902. Roesner Me., supra); ltlichiQan: 1R95, People r. 
1'. Darrah. 65 Kan. 599, 70 Pr.c. 597 (alienation Fowler, 104 Mich. 449, 62 N. W. 572 (husband 
of affections of plaintiff's wife; plaintiff ad- of A. not admitted, on a charge of defendant's 
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no more than discredit the character or disparage the veracity of the witness' 
husband or wife not being a party, the case is clearly without the privilege,· 
although a few Courts chhTalrously proclaim here also a privilege.s 

Further than this, it seems unsafe to attempt to classify the rulings, since 
so much depends upon the facts of each case.6 On which side lies the weight 

adultery with A.); New Jeraey: 1864, State of the drawer, to prove a forged alteration by 
to. Wilson. 31 N. J. L. 77. 81 (husband not her husband, in an action by an against 
admitted to prove adultery of his wife "ith the acceptor of a bill; R. 11. Cliviger doubted) ; 
defendant. though the wife had been acquitted). 1832, R. 11. Gleed, Dell Cr. C. 258, note. Little-

Compare the cases involving co-delerulanls dale and Taunton. JJ. (larceny; E.'s wife not 
(poat. § 2236) and crimea aoai1l8t the other (post, admitted to prove that E. was present at the 
I 2239, par. 3), which sometimes involve adul- stealing; since" her evidence cannot but facili-
tery in other aspects. tate an accusation against her husband ") ; 

t 1912, People I). Upton, 169 Mich. 31. 135 18-13, Langley tl. Fisher, 5 Deay. 443 (bill to 
N. W. 108 (battery upon 0., after O. hu.d as- reach the wife's separate estate; co-defendant's 
Baulted defendant's wife; Mrs. O. admitted to husband excluded); 1860, R. 11. Halliday, Bell 
testify for the defendant); 1871. Ware 11. Cr. C. 257 (Court for Crown Cases Reserved; 
State, 35 N. J. L. 553, 555 (husband allowed false pretences made with T.'s wife, "'7fh a 
to testify against wife's character for veracity count for conspiracy by the two, but the latter 
as a witness). count was not triod; T. admitted to testify 

'1858, Keaton 11. Greenwood, 24 Ga. 217, ngainstdefendant, though "his e\idence tended 
228 (wife's testimony discrediting that of to show that his wife had acted unlawfully 
husband not n party, e:rc1uded; following R. 11. and criminally"). 
Cliviger .. with e:rtreme reluctance and dissatis- CANADA: 1884, Millette I). Litle, 10 Onto 
faction "); 1839, Stein I). Bowman, 13 Pet. 209, Pro 265 (husband held not compellable to crim-
221 (wife not admitted to testify that her inate his wife 118 co-defendant in libel). 
deceased husband. who had testified. had ad- UNITED STATES: Federal: 1904, Re 
mitted that he was bribed; placed partly on R. Domenig. 128 Fed. 146, D. C. (under Pa. St. 
v. Cliviger, partly on the ground of confidential 1887, the ·~ife is competent in bankruptcy 
communications); 1855. Smith 11. Proctor, 27 proceedings to prove her claim as creditor); 
Vt. 304, 308 (widow eaid to be inadmissible to Arkansas: 1884, Nolen 11. Harden, 43 Ark. 307, 
"transactions affecting the character of the 315 (the rule "does not extend to collateral 
husband"); 1878, White u. Perry, 14 W. Va. suits between third parties"); 
66. 81 (wife not. admissible to provc facts California: 1920, Marple 11. Jackson. 184 Cal. 
"affecting the character" of her husband, 411, 193 Pac. 940 (in 1906 M. deeded land to 
though he iH not a party; here, testimony to Mrs. M. for "love and affection"; in April. 
hill admission of a false statement. excluded). 1916, Mrs. B. obtained judgment against M., 

e Sundry rulings in the various jurisdictions and proceeded to levy on this land; Mrs. M. 
arc as followa; compare the statutes cited had recorded the deed in Feb. 1916: to prove 
post, t 2245: title, Mrs. M. produced the deed and rested; 

ENGLAND: 1684, Lady Ivy's Trial, 10 How. Mrs. D., to disprove delivery and considera-
St. Tr. 555,621,628,644 (Mrs. D. testified that tion, called M.; excluded, because of anti
h.::r husband, now deceased, an agent of the marital priYilege); 1921. Johnston 11. St. Sure, 
defendant, had helped the defendant in forging Cal. App. --, 195 Pac. 947 (wife and hus-
certain title-deeds offered by the defendant; hand defendants in suit for title, husband 
on objection that she could not" swear it upon disclaiming any int,~rest; neither \\ife nor 
him here," L. C. J. Jeffl'rys answered: .. That husband entitled to ('Iaim privilege) ; 
is not against him, man; he is out of the case; Columbia (Dist.): 1920, Halback Il. Hill,-
but against my Lady Ivy"; yet he forbade the D. C. App. • 261 Fed. 1007 (on a petition 
husband's oath to be used to discredit the wife by a grandmother ior custody of a child, the 
as witness); 1717, Williams v. Johnson, 1 Stra. mother being deceased and the father beinl!: 
504, King, C. J. (action ag!linst a husband for remarried. and the issue being whether the 
goods supplied to the wife; to prove for the de- present wife was a fit person to retain the cllre 
fendant that the goods were supplied on the of the child, lettcrs written by the present wife 
credit of the wife's lather, the testimony of the to the father before her marriage were received 
wife's mother, who was present at the purchase. for the petitioner, the husband being called 
was admitted); 1806, Vowles Il. Young, 13 upon to produce and identify one of the letters; 
Ves. Jr. 140, 144 (issue of legitimacy on a bill held that, the wife not being a party to the 
of redemption by heirs: a husband's declara- case, the husband was not testifying against 
tionB aa to tbe wife's illegitimacy, admitted, her, in the sense covered by the privilege) ; 
there being "no interest in the husband"); IUinoia: 1882, Lincoln Ave. & N. C.G. R. Co. 
1828. Henman Il. Dickinson, 5 Bing. 183 ("ife Il. Madaus, 102 Ill. 417. 421,IIemble (similar) ; 
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of authority in general, for the broader or the narrower view of the privilege, 
it would be difficult to say, since the individual Courts are not always COD-

KamCUl: 1874, Furrow 11. Chapin, 13 Kan. 107, the facts not to incriminate the husband as-
112 (wife admitted in action of replevin against sisting the defendant) ; 1918, State v. Herbert, 
an officer seizing goods as her husband's); 92 N. J. L. 341, 105 Atl. 796 (conspiracy to 
1877, Higbee 11. McMillan, 18 Kan. 133, 135 obtain a divorce for H. K. from her husband; 
(wife of a vendor admitted for the vendee in the husband's testimony not admitted for the 
replevin claiming goods against another vendee ; prosecution; "the rule •.• lIS declared in 
the vendor not being a party nor concluded by the Ware Case [supra, n. 4] and the Hnnter 
the judgment) ; Case [post, § 2236, n. 5], has not been relaxed 
Kemuck1J: 1831, Higdon's Heirs I). Higdon's by later legislation") ; 
Devisees, 1 J. J. Marsh. 48, 54 (husband not North Carolina: 1878, State I). Panotty, 79 
admitted where wife WIl8 a co-opponent) ; 1877, N. C. 615 (on trial of W. for assaulting P., 
Milton 11. Hunter, 13 Bush 163, 169 (husband W. may call P.'s wife, P. not being" interested 
of an heir not a party, not admitted on behalf in the result") ; 
of the propon"nt of a "'ill) ; Pe1I7I8lIlronia: 1870, Rowley I). McHugh, 66 
Massachusetts: 1814, Fitch 11. Hill, 11 Mass- Pa. 269 (ejectmeJ.t by husband and wife for 
2S6 (surety's wife admissible in action against land claimed to hi:. .he wife's, against one claim-
the maker of a note, the liabilit.y being con- ing under a judgment sale against the husband; 
tingent only) ; Voife admitted for the plaintiff, because the 
Michigan: 1898, Michigan B. & P. Co. I). Coli. husband did not warrant defendant's title); 
116 Mich. 261, 74 N. W. 475 (bill against real 1877, Greenawalt 11. McEnclley, 85 Pa. 352 
estate owned by husband nnd wife as joint (title depending on a child's legitimacy; wid-
tenants; husband not admitted as against his owed mother admitted to testify to the date 
own interest in the estate, because the estate of her marriage and the child's birth); 1886. 
was inseparable) ; Pleasanton 11. Nutt, 115 Pn. 266, 269, 8 At!. 63 
Minneaota: 1897, Lockwood 11. Lockwood, 67 (replevin by a Voife against the husband's 
Minn. 476, 70 N. W. 784 (Voife admissible in vendee; the husband being interested as war-
her suit against the husband's fnther nnd rnntor, the ",ife was not admitted for herself, 
mother for alienation of nffections); 1903, nor he against her); 1887, Burrell I). Uncapher, 
Evans 11. Staalle, 88 Minn. 253, 92 N. W. 951 117 Pa. 353, 362, 11 At!. 619 (action in joint 
(the wife is compellable, if a party, where the names for the wife's personal injury; the 
hUBbnnd is not a party) ; husband not admissible against the wife); 
Mississippi: 1901, Virden 11. Dwyer, 78 Miss. 1893, Johnson 11. Watson, 157 Pa. 454, 456, 27 
763. 30 So. 45 (not admitted upon creditors' At!. 772 (the husband not admitted against 
bill against husband nnd wife to set aside con- his Voife in replevin); 1893, Norbeck 11. Dnvis, 
veyance); 1913, Strauss I). Hutson. 104 Miss. 157 Pn. 399. 405. 27 At!. 712 (under St. 1887, 
637, 61 So. 594 (bill for disco\'ery against P. L. 158, , 2b, P. &: L. Dig. Witnesses, § 11, 
husband and wife charging fraud agninst the Voife is competent in interpleader proceed-
creditors; neither compellable to answer) ; ings as clnimant against n creditor) ; 
NebrCUlka: 1895, Buckingham I). Roar, 45 Rhode Island: 1869. Stnte I). Briggs, 9 R. 1.361 
Nebr. 244, 63 N. W. 398 (admissible. where (abortion; the fnther of the child hnd procured 
the othe!-' spouse is a nominal pnrty only; here the defendant to operate, but hnd afterwards 
in nn action to cancel a deed of dower); 1905, married the woman; both were admitted for 
Weckerly 11. Taylor, 74 Nebr. 772, 105 N. W. the prosecution; that the testimony of each 
254 (creditor's bill agninst the debtor, his wife charged the other with n crime did not exclude 
as assignee, and an insurer. to reach the pro- it, since it could not be used against them in 
ceeds of nn accident policy; the husband not another proceeding) ; 
admitted for the plaintiff) ; South CaTolina: 1830, Jackson v. He!1th, 1 Bail. 
Ne..v Jersey: 1840, Doe I). Johnson. 18 N. J. L. 355 (wife admitted for the claimant of notes 
87. 90 (suit for land, between creditor and bequeathed to her husband by the defendant's 
vendee of debtor; debtor's wife admissible for testator): 1848. Edwards 11. Pitts. 3 Strobh. 
three lots as to which her husband was no 140 (husband. nn idiot ward of the defendant. 
longer interested in the event of the suit. even sued as his trustee; Voife excluded); 1869, 
though her testimony charged him with fraud; Leaphart I). Leaphart, 1 S. C. 199, 201, 204 
but not as to n lot in which he was interested, (wife admitted to prove a first maninge of 
nor in any case to testify directly to his crime) ; her husband not n party, hy which his second 
1895, Woolverton 11. Van Syckel. 57 N. J. L. became bigamous) ; 
393,31 Atl. 603 (the wife defaulted in an action South Dakota: 1903. Aldous I). Qlverson, 17 
against a finn to which she belonged, nnd the S. D. 190, 95 N. W. 917 (supplementary pro
husband was ndmitted in the action against ceedings against a husband: the wife's tcsti
the other partner); 1899, Munyon 11. State, mony not admitted against him); 1919, 
62 N. J. L. 1, 42 At!. 577 (attempting to pro- Churchill & Alden Co. I). Ramsey, 42 S. D.23, 
duce a miscarriage: wife's testimony held on 172 N. W. 779 (action to cancel deed by hUll-
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sistent with themselves. But no Court ought to-day to lend its sanction to 
any expansion of the limits of this undesirable rule of privilege; and there 
is at least ample authority for the most rigid restriction. 

§ 2236. Same: Co-indictees and Co-defendants. When one spouse is 
charged by indictment with the same crime as a party against whom the 
other spouse is offered as a witness, the application of the preceding principle 
is determined by a special set of rules. The looser view of the privilege, it 
is true (ante, § 2234), might serve to extend it to any case in which (for 
example) a wife's testimony involved in the crime a husband not being in 
any way a party to the formal charge. Nevertheless, in this field, the looser 
view seems to have been given little sanction, and the result is reached by 
following the stricter interpretation and applying the general rules which 
determine whether the person is technically a party to the cause. Thus, the 
special body of rules which served to determine whether Doe, indicted 
with Roe, was qualified as a witness on Roe's behalf, are also followed in 
passing upon the admission of Doe's wife to testify for the prosecution 
against Roe; just as they were also employed (an ie, § 609) to determine 
whether Doe's wife was admissible on Roe's behalf. Those rules have 
been already examined in detail (ante, § 580). It is enough here to 
refer to their connection, and to note their application to the present 
privilege. 

Under those rules, then, it is generally held that the privilege covers the 
case of the wife of a co-defendant now on irial; 1 but not the case of the wife 
of a co-defendant whose interest has been removed from the record by con-

band to wife; the wife allowed to be called by 
the plaintiff against herself as defendant 
claiming as sole owner; but the husband not 
allowed to be called against her) ; 
Texas: 1919, Stribling v. State, 86 Tex. Cr. 
1915,215 S. W. 857 (disturbance of the peace by 
profane language is not within the ex"epticn) ; 
Vermont: 1835, Williams v. Baldwin, 7 Vt. 
503, 507 (wife admittp.d to prove receipt of 
money by her deceased husband as agent, his 
estate being settled as insolvent, and not 
being a party to thc suit) ; 
Viroinia: 1806, Baring v. Reeder, 1 Hen. & 
M. 154, 157,164,171 (wile admissible to prove 
title not in her husband, who was not a party 
though he had been in possession ol the goods 
and had sold them); 1830, Robin v. King, 2 
Leigh 140 (widow not admitted to prove dis
claimer of title by her husband, a grantor under 
whom defendant claimed; but here put on the 
ground of confidential communications) ; 
1873, Murphy II. Com., 23 Gratt. 960, 966 
(assault; the wife of the injured party offered 
to prove him the aggressor; not decided) ; 
Washinoton: 1899, Frankenthal v. Solomon
son, 20 Wash. '460, 55 Pac. 754 (creditors' 
proceeding against wife as holding property of 
insolvent debtor; debtor not privileged to 
exclude the wife'li testimony for creditors). 

§ 1236. 1 Eno. 1775, R. 11. Rudd, 1 Leach 
Cr. L., 4th ed., 115, 128, 132 (co-defendant's 
wile excluded, but not the wife of a principal 
already convicted, even though she hopes for a 
pardon for her husband if the prescnt defend
ant is convicted); 1860, R. II. Halliday, 8 
Cox Cr. 298; U. S. 1895, Republic II. Kaha
kauila, 10 Haw. 28 (adultery; husband of one 
of the delendants, held improperly admitted 
to prove the marriage); 1871, Mine!' II. State, 
58 Ill. 59 (adultery; eo-inclictoo's husband, 
excluded); 1838, State v. Burlingham, 15 Me. 
104, 107 (wife of co-delendant charged with 
conspiracy, excluded); 1921, Stillman v. 
Stillman, Sup. Sp. T., 187 N. Y. Suppl. 383 
(divorce; letters from co-reapondent to de
fendant wife, later delivered by her to plaintiff 
husband, hcld admissible); 1908, Canole v. 
Allen, 222 Pa. 156, 70 Ad. 1053 (trespass done 
by husband and ~.nfe; the husband held to be 
improperly called by the plaintiff to prove the 
husband's act as the wife's agent). 

Contra: 1669, R. II. Buckworth, 2 Keb. 403 
(perjury; "the husband of one of the defend
ants may be admitted to prove the iseue, 
••. albeit not to prove or excuse his wife's 
subornation ol the other defendant"; by 
two judges). 
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liction,2 or by acquittal,3 or by nolle prosequi,· 4 nor of the , .... ife of a co-indictee 
who by severance has obtained a separate trial; 0 nor, of course, of the wife 
of one separately indicted though for the same offence.6 

§ 2237. Testimony against Spouse Deceased or Divorced. Can there be 
dissension with the 'manes' of a departed? Is there for married pairs a 
posthumous peace, capable of fracture by service of subprena upon the sur
vivor, and therefore fit to be forefended by the law? If so, then the privilege 
should extend a 'post mortem' protection. But unless we assume such a 
theory, the privilege ceases upon the death of a spouse. It is true that, among 
the varying reasons for the privilege, one of them does suggest a rational 
extension beyond the life of the parties, namely, that policy of fairness which 
aims to exempt husband and w~;e from the repugnancy of being the means of 
condemning the other (ante, § 2228, p. 15); for this repugnance must exist 
also, in some degree, to a condemnation of the memory of the departed one. 
But (apart from the argument that this reason has by no means been a gen
erally accepted one) the answer is that a detriment of such exiguous delicacy 
could not with propriety be allowed to stand in the way of the judicial estab-

2 Eng. 1775. R. tl. Rudd. supra; 1838, R. v. 
Williams. 8 C. & P. 284 (,,;ife of a co-principal 
already comricted on another indictment); 
U. S. 1917. Knoell 11. U. S .• 3d C. C. A .• 239 
Fed. 16 (fraudulent rect'ipt of property from a 
bankrupt; wife of a joint indictee who had 
pleaded guilty, admitted for the prosecution 
against the other indictees); 1904, Graff t'. 
People. 208 III. 312, 70 N. E. 299 (the wife of 
a co-indictee who had pleaded guilty before 
trial. admitted against the defendant); 1915. 
State tI. Roberts. 95 Kan. 280, 147 Pac. 828 
(not decided). 

I 1896. State tI. Goforth. 136 Mo. 111, 37 
B. W. 801 (wife of one who had heen jointly 
indicted but acquitted). 

• 1876. Ray 11. Com .• 12 Bush Ky. 397 (wife 
of co-indictee against whom 1\ • nolle pros.' 
had been entered); 1884. Woods tl. State. 76 
Mo. 35 (joint-indictec's wife. admissible. 
where he ceases to he a party to the record. by 
virtue of II • nolle pros.'); 1898. Rios tI. Stat~. 
39 Tex. Cr. 675. 47 S. W. 987 (separately 
indicted for the same offence; '\\ife here called 
for the prosecution; alkwed. because of an 
agreement by the district-attorr.ey to dismiss 
the indictment against the husband). Dis
tinguish the following: 1876. Dill tI. Statt', 
1 Tex. App. 278. 282 (wife of co-indictee 
Jointly tried. inadmissible. though a • nolle 
pros.' was entered as to her husband afterwards 
before trial ended). 

6 Ala. 1902. Campbell tI. State. 133 Ala. 
158. 32 So. 635 (husband admitted to prove 
adultery of C. with his wife. jointly inclieted 
but separately tried) ; 1913. Watson 11. 
State. 181 Ala. 53. 61 So. 334; Ga. 1882. 
Williams tI. State. 69 Ga. 13. 20. 30 (wife 
admissible of one indicted for the same offence 
but not aD trial. though probably she need 

not incriminate her husband; the result 
placed on the authority of Stewart v. State. 58 
Ga. 577, 581. though not there decided); 
1885. Whitlow 11. State. 74 Ga. 819 (same); 
1885. Askca n. State. 75 Ga. 357 ('\\ife of au 
a~coruplice not on trial. admitted); 1903. 
Rivers v. State. 118 Ga. 42. 44 S. E. 859 (hus
band of a co-indictee separately tried. ad
mitted); la. 1887. State v. Rainsbarger. 71 
Ia. 746. 747. 31 N. W. 865 (wife of one indicted 
for sarn~ crime though not on trial. admitted) ; 
Kan. 1915. Stutt' v. Roberts. 95 Kun. 280. 147 
Pac. 828, scmblc; N. J. 1878. Hunter tI. State. 
40 N. J. L. 495. 519. 545 (wife of accomplice. 
indicted and not yet tried. but testifying for 
the prosecution. allowed tt' corroborate him 
3d to a fact not in hself criminal); 1899, 
Munyon v. State. 62 N. J. L. 1. 42 Atl. 577 
(wife of a joint indictee tried separately is 
admissible for the prosecution); Wis. 1903. 
State v. West. 118 Wis. 469. 95 N. W. 521 
(adultery with F.. tried separately; F.'s 
husband, admitted for the prosecution to 
prove his marriage '\\ith F.). 

Contra: 1855. State tI. Bradley. 9 Rich. 
S. C. 168. 171 (,-,ife of co-indictee. not on trial, 
not admitted for defendant to testify that her 
husband alone was guilty). 

s 1877. Powell V. State. 58 Ala. 362 (wife of 
accomplice not indicted, admiesible); 1883. 
People to, Langtree. 64 Cal. 256. 30 Pac. 813 
(wife of one charged by separate information. 
admitted. though she incriminated her hus
band); 1900. Fuller 11. State. 109 Ga. 809. 35 
S. E. 298 (wife of one separately indicted for the 
same offence. admitted); 1893. Bluman 1'. 

State. 35 Tex. Cr. 43. 58, 21 S. W. 1027. 
26 S. W. 75 (but here the husband had already 
testified for the State aa a party to the 
crime). 
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lishment of truth. Moreover, looking back at the principle which defines 
testimony "against" a spouse as testimony against a spouse who is a party 
to the cause (ante, § 2234), it is obvious that, since a deceased person cannot 
be a party, testimony concerning the deceased person can never be said to be 
testimony "against" a spouse. 

And what is to be said of a divorced spouse? Does the privilege there also 
continue? Arter the grave cause for dissolution adulter.y, desertion, crime, 
or the like has come to pass, and the parties have been not only alienated 
in spirit, but also solemnly freed, by judicial decree, from the obligations o~· 
mutual concord and concession, is there an~' longer, eith(~ in fact or in policy, 
a marital peace which must be kept inviolable? Or is the legal fiction so 
elastic and so artificial that it can afford to dispense with even a modicum cf 
fact for its support, and can be deemed to exist even after the bonds of matri
mony have been loosed? Ther.e ought to be no doubt that this would be 
carrying too far the fantasies of legal pretence: 

1802, Messrs. Besl and Peake, arguing, in Monroe v. Twittleton, Peake Add. Cas. 219: 
"It is true, a wife cannot, while she remains so, ... [testify against her husband] .... 
The law precludes every inquiry from either which might break in upon the comfort and 
happiness of the maITied state. • .• But the reason why she should then have been in
competent no longer exists. The bond of marriage is broken [by divorce] and at an end; 
and the policy of the law no longer requires that terms of amity and friendship should 
subsist betwecn them any more than between utter strangers." 

1832, JOIlXSOX, J., in Caldwell v. Stuart, 2 Bail. :>74 (admitting the ",;dow against 
her husband's estate): "Neither the rule, nor any of the reasons upon which it proceeds, 
have any the most remote application here. The husband is no party; he has ceased 
to have any interest in temporal concerns. The defendant, the executor, represents 
the interests of the creditors, legatees, or distributces, as the case may be, and not 
the husband's. There is no danger of matrimonial discord; nor is there any violation of 
confidence. " 

1859, KEl'.'T, J., in Walker v. Sanborn, 46 Me. 470, 472: "There to be a distinction 
between the testimony of a \\;fe and a ",;dow, based on the different relations that 
exist. The fundamental reason for the rejection of the wife's testimony is the pro
motion of domestic hannony, and the danger that it may be disturbed betwcen husband 
and wife if they are allowed to testify. This reason ceases on the death of one of the 
parties." 

1. There is no privilege, then, which prevents the surviving spouse from 
testifying, after the death of the other, in disparagement of the conduct or the 
property of the deceased; 1 nor is it material that the testimony relates to 

§ 2137. 1 ENGLAND: 1723, Dale 17. John- her deceased husband"}; Ind. 1856, Jack v. 
son, 1 Stra. 568 (v.ife of a deceased plaintiff, Russey, 8 Ind. 180 (maker'S wife admitted 
admitted for the defendant to prove the death) ; against a co-maker of a note, the maker being 
1824, Beveridge Ii. Mintcr, 1 C. &; P. 364, deceased and his estate insolvent); Ia. 1864, 
Abbott, C. J. (l\ife allowed to testify to ad- Pratt 17. Delavan, 17 Ia. 307, 309 (widow 
missions of debt by the deceased husband, admitted for the plaintiff in an action on a 
because "she is appearing against her own note made by the deceased husband; Utesti
interest "). fJ.ing for or against herself and the heil'S, after 

UNITED STATES: Ark. 1902, Graves 11. the death of the husband, is manifestly not the 
Graves, 70 Ark. 541, 69 S. W. 544 (u A widow 8IIme thing as t.estifying for or against her 
is a competent witness against the executor of husband if alive"); 1887, Parcell v. McRey-
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matters which occurred during the marriage. The few rulings taking the 
contrary view 2 are misled by the analogy of a different privilege, namely, 
that which prohibits the disclosure of marital confidential communications. 
It is a legitimate corollary of L.~at privilege (post, § 2341) that it prevails 
even after the death of one spouse. But the two privileges are entirely 
distinct; the former, for example, has been in many jurisdictions abolished, 
whire the latter has been nowhere abolished. The reason of the former 
privilege ceases with death; that of the latter does not. Each has a sepa· 
rate scope; for example, a wife might be prevented from revealing a con
fidential communication, even though not testifying against her husband; 
and she might be prevented from testifying against her husband, though 
her testimony involved no confidences. Thus it is that a wife, after 
the husband's death, is not privileged to withhold facts involving dis· 
paragement of his conduct or estate during life, so long as she does not 
violate the other and distinct privilege against disclosing confidential 
communications.3 

2. So, too, after divorce, there is no privilege to withhold the testimony of 

nolds, 71 lB. 623, 33 N. W. 139 (similar; admitted for a creditor to prove a transfer by 
Beck, J., diss.); Kan. 1915, State 17. Roberts, her husband fraudulent); 1835, Williams ~. 
95 Kan. 280, 147 Pac. 828 (",ire of a deceased Baldwin, 7 Vt. 503, 507, lIemble (widow of an 
co--indictee already tried); Ky. 1841, McGuire agent, to prove his receipt or 
II. Maloney, 1 B. Monr. 224 (wifl"s testimony money); 1855, Smith I). Proctor, 27 Vt. 304 
against the husband's administrator in favor (",idow admitted for a claimant against the 
of the husband's vendee, admissible); La. deceased husband's estate}. 
1881, Ames' Succes!Jion, 33 La. An. 1317, 1327 2 Enu. 1842, O'Connor 17. Marjoribanka, 4 
(husband testihing to a debt agains'· "ife's M. & Gr. 435 {trover by G.'s representatives: 
estate}; Me. 1859, 'Valker 17. Sanborn, \'.6 Me. G.'s wife not admitted for the defendant to 
470, 472; N. H. 1859, Jackson v. Barron, 37 prove his rightful receipt of the goods as pledgee 
N. H. 494, 500 (",ife of a deceased partner, by testifying that her deceased husband "had 
admitted in an action against the surviving authorized her" to dispose of his goods: the 
partner for a firm debt); N. Car. 1833, Hester opinions show a complete confusion of the 
v. Hester, 4 Dev. 228 (widow admitted to distinct reasons for the rules about testifying 
testify for the contestants of a will, as to the against the husband and about revealing 
husband's declarations, the ",idow ha,ing confidential communications; this ruling has 
claimed dower against the will); 1851, Gaskill done much hann in the law}; U. S. 1895, 
17. King, 12 Ired. 211, 215 (widow admitted for Emmons P. Barton, 109 Cal. 662, 42 Pac. 303 
one claiming by deed of chattels against the (under C. C. P. § 1881, the wife cannot be 
husband's administrator); Oh. 1855, StoblJr v. examined after the husband's death). 
McCarter, 4 Oh. St. 513,516 (wife admitted to In the follol\ing jurisdictions the rulings 
charge husband's administrator with a debt of leave an uncertainty: MCI38achmeUll: 1850, 
the estate); Pa. 1799, Pennsylvania 11. Stoops, Dickerman I). Graves, 6 Cush. 308, 309 (wife 
Addis, 381, 382, 8emble; 1811, Wells 11. Tucker, inadmissible even after dissolution of marriage) ; 
3 Binn. 366 (widow admitted for a claimant of 1861, Dexteu. Booth, 2 All. 559 (wife admitted 
the husband's ~hattels by gift against his ad- in an action against the husband's executor for 
ministrator; no doubt raised); 1846, Cornell the husband's dllbt}; Virginia: 1811, Bru
II. Vanartadalen, 4 Pa. St.. 364, 374, semble; ton 17. Hilyard, 2 Munf. 49, 8emble (widow ad-
1881, Robb's Appeal, 98 Pa. 501, 502 (widow mitted to prove infancy of a surety on her 
admitted for a claimant of a debt e,gainst the deceased husband's boud): 1855, &: 
husband's administration}; 1881, Stephens 11. Mary College 11. Pow'. 'i, 12 Gratt. 372 ; 
Cotterell, 99 Pa. 188, 192 (widow admitted for 1882, Smith I). Bradf, ,rd, 76 Va. 76.', 
6erendant in an action by the husband's ad- (same). 
ministrator}: S. Car. 1832, Caldwell v. Stuart, I The statutes, in BOme of the Codes particu-
2 Bail. 574 (widow admitted for a claimant hy larly {ante, § 488} , have sometitr.28 given a 
gift against the husband's eXE!cutor}; 1851, sanction to this confusion; BO that the enor 
Hay I). Hay, 3 Rich. Eq. 384,393,397 (similar); has there passed beyond the power of judicial 
VI. 1833, Edgcll II. Bennett, 7 Vt. 534 (widow correction. 
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either; 4 although in a iew courts S the same confusion has here also appeared 
between the present privilege and the privilege for confidential communi-

• catIOns. 
3. A deponent's qualifications should be determined at the time of the 

deposition's taking, not of the deposition's offer in evidence (ante, §§ 483, 
1409). But a privilege should be determined at the time of its claim,' for the 
basis of a disqualification is the testimonial trustworthiness of the person 
when actually speaking, , .... hile the basis of the privilege is the policy as af
fected by using the testimony. Hence, if a husband's deposition is taken at 
a time when the wife could be privileged to exclude it, ne"ertheless the 
privilege becomes unavailable if, by death or divorce intervening before offer 
of the deposition, the privilege has ceased at the time of the offer.6 

-D. Testimony Admitted Exceptionally 

§ 2239. At Common Law, by Necessity (Injuries to the Spouse, by Bat
tery, Abduction, Fraud, Adultery, and the like; Divorce; Desertion; II Crimes 
.. ,Inst the Other "). The common law did not fail to recognize that the rule 

• Ala. 1888, Long ~. State, 86 Ala. 36, 43; Bigelow ~. Sickles, 75 Wis. 427, 429, 44 N. W. 
Ark. 1898, Inman II. State, 65 Ark. 508, 47 S. W. 761. 
558; la.11900, Hitt ~. Sterling-Goold Mfg. ~ Eno. 1802, Monroe ~. Twistleton, Peake 
Co., III In. 458, 82 N. W. 9i9; 1906, State~. Add. C:as. 219 (assumpsit for board and lodging 
Mathews, 133 Ia. 398, 109 K. W. 616 (wife at supplied to the defendant's child; to pro\'C tho 
the time of tbe homicide, but divorced beforo contract, S.'s wife, who had been the defend-
trial; not privileged); KII. 1867, Storms II. ant':! \loife at the time of the contract, but had 
Storms, 3 Bush 77, -;'9; 1903, Tompkins fl. been divorced and had remarried, was not 
Com., 117 Ky. 138, 77 S. W. 712 (for oc- admitted; the opinion confusing the Question 
currences subsequent to divorce; but this with that of confidential communications); 
limitation is unsound); 1914, Rutland~. U. S. 1856, Tulley v. Alexander, 11 La. An. 
Com., 160 Ky. n, 169 S. W. 585 (appro\'ing 628 (excluded, even though they Ih'e apart) ; 
Ray~. Com.) ; Mich. 1878, P~-ople~. Marble, 38 1850, Dirkerman r. Gravc:!, 6 Cush. MIlS'!. 308 
Mich. 117, 123; 1917, Hendrickson I). Harry, (cited supra, note 2); 1900, State p. Kodat, 
200 Mich. 41, 164 ~. W. 393. 166 N. W. 1023 158 Mo. 125, 59 S. W. 73 (divorced wife not 
(alienation of wife's affections; the "ife, not allowed to testify against the husband on a 
having been already di-,orced, Wlul not ad- prosecution for assault on K. made during the 
mitted for the defendant, though her bill for marriage and ari3ing out of a Quarrel with tho 
divorce had been some months pending and wifc); IS97, State v. Raby, 121 N. C. 682, 28 
was granted sil[ weeks after the trial; another S. E. 490 (exc:1udcd, as to adultery during 
example of the absurdity of the privilege; on marriage; no change made by the Code): 
rehearing, it appeared that the divorce had in 1803, State~. Phelps, 2 Tyler Vt. 374 (divorced 
fact been granted a year before the trial, and wife, not admitted against defendant on a charge 
the ex-wife was held admissible); Or. 1908, of adultery during marriage; Tyler, J., diSll.). 
State I). I.uppr, Or. ,95 Pac. 811 (perjury , 1912, Howard~. Strode, 242 Mo. 210, 146 
eommittc-<i in obtaining the divorce); R. I. S. W. 792 (claim of widow's share in an estate: 
1905, Hartley fl. Hartley, 27 R. I. 176, 61 Atl. the plaintiff was married in 1883 to a man 
144 (\loife's bill for account against a divorced named H. H .. whom she maintained to be the 
husband; plaintiff not allowed to testify to a defendant's intestate L. J. H.; deff)ndant 
property agreement made during marriage: maintained that the man married by the plain-
erroneously following Robinson II. Robinson, tiff in 1883 was not L. J. H., but was one 
R. I., posl, § 2341, as authority); Te:r. 1905, T. J. M.; defendant olTered the deposition of 
Cole v. State, 48 Tel[. Cr. 439, 88 S. W. 341; VI. T. J. M., a non-resident, that he was that man, 
1893, French I). Ware, 65 Vt. 338, 344, 26 At!. and therewith offered a decree 01 divorce {rom 
1096 (including matters during man iagc) ; plaintiff granted to ssid T. J. M. since the dato 
Waah. 1!lO5, State I). Nelson, 39 Wash. 221, of the deposition and before its offer in evi-
81 Pac. 721; 1915, State p. Snyder, 84 Wash. den~e; the trial Court admitted the depoai-
485, 147 Pac. 38 (statutory rape); Wil. tion; held that the divor\!e mado T. J. M.'. 
1870, Cook •• Uenry, 25 Wis. 569; 1890, teatimony admi"'lible). 

776 
• 



U 2227-2245) ANTI-MARITAL FACTS § 2239 

of privilege was subject to some sort of exception. That exception was com
monly placed on the ground of Neceasity, that is, a necessity to avoid that 
extreme injustice to the excluded spouse which would ensue upon an un
deviating enforcement of the rule. l 

The not.ion of Necessity, indeed, might commendably have been a broader 
one; the necessity of doing justice to other persons in general, when the 
spouse's testimony was indispensable, would have been at least as great. 
But the common law~'crs here kept their eyes upon the ground, and did not 
allow their survey to cxceed the range of immediate and unavoidable vision. 
Anyone could see that an absolute privilege in a husband to close the mouth 
of the wife in testimony against him would be a vested license to injure her 
in secret with complete immunity; and this much the common lawyers saw, 
and were willing to concede. Just how far the concession went, in concrete 
cases, was never precisely settled. It was given varying definition at differ
ent times; it certainly extended to causes im'oh'ing corporal violence to the 
wife; and it certainly did not extend to all 'wrongs done to the wife.2 In 
modern statutes the spirit of the exception has usually becn invoked to 
establish the exception for both husband and wife in all causes im'olving a 
"crime against the other," or a "pe:fsonal wrong." 3 

But before noting the extent of this exception in detail, it is worth while 
to observe that the common-law cases and the statutory rules, apI;!ying this 
exception, are also equally open to explanation as instances in which the 
very reason of the prh'ilege at least the reason most frequently advanced 
(ante, § 2228) is lacking. That is to say, if the promotion of marital 
peace, and the apprehension of marital dissension, are the ultimate ground 
of the privilege, it is an overgenerous assumption that the wife who has 
been beaten, poisoned, or deserted, is still on such terms of delicate good 
feeling with her spouse that her testimony must not be enforced lest the 
iridescent halo of peace be dispelled by the breath of disparaging testimony. 
And if there were, conceivably, any such peace, would it be a peace such as 
the law could desire to protect? Could it be any other peace than that which 
the tyrant secures for himself b~· oppression? And could the law pretend 
to regard the e!l'ect produced by a wife's testimony in her own redress as 
being worth consideration on behalf of a husband who has already grossly 

, 1139. 1 1784. Mansfield, L. C. J., in against her hushand upon a charge for personal 
Bentley t'. Cooke. 3 Doug. 422 (" That nece&- ill-treatment is in practice now admitted ") ; 
lity is not a general necessity. nl! where no 1803, East, PI. Cr. I, 455 (" I coneeh'c it to be 
other Voitnes'J can be had, but a particular now settled that in all cases of personal injurie~ 
necessity, as where for instancc the wife would committed by the husband or wife against each 
otberwise be cxposed without remedy to per- other, the injured party is an ndmLosible Voit-
8Ona\ injury"). ness against the othcf "); 1864. Crompton 

'1767, Buller. Trials at Nisi Prius. 287 and Blackburn. JJ •• in Reevc p. Wood. 8 
("for a personnl tort done to herself"); 1765, Cox Cr. 58 ("personal wrongs to the Voile"; 
Blackstone, Commentaries. I, 443 (" where the an injury which "touches thc person of the 
offence is directly against thc person or tho wire"). 
wire, this rule has been usually dispensed 1 These statutes havc been placed ante, 
with "); 1806. Evans. Notes to Pothier, II, § 48S, with the statutes affecting qualifications 
266 (" I believe that the evidence of a wiro or witnesses. 
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violated his marital duties? If there had been any reason at aU for the 
privilege, that reason surely feU away in such cases. The common lawyers, 
more creditably to themselves, in point of consistency as well as humanity, 
might better have placed these cases upon this ground, instead of upon that 
of Necessity; and it is satisfactory to find that this reasoning has by some 
judges been appealed to for that purpose: 

1828, MELLEN, C. J., in SOl/le'8 CMe, .5 Green!. 407, 408: "From the general rule some 
exceptions have been established, fOllnded on the necessity of the case. For instance, if 
a wife could not be admitted to testify against the husband as to threatened or executed 
violence and abuse upon her person, he could play the tyrant and brute at his pleasure, 
and with perfect security beat, wound, and torture her at times and in places when and 
where no could be present nor assistance be obtained. Reasons of policy do 
not certainly extend so far as in such cases to disqualify her from being a ",it ness against 
him. • • • So far as the general incompetency of the wife }s founded on the idea that hl'r 
testimony, if received, would tend to destroy domestic peace, and introduce discord, ani
mosity, and confusion in its place, the principle loses its influence when that peaee hag 
already become wearisome to a passionate, despotic, and perhaps intoxicated husband, wlin 
has done all in his power to render the \\;fe unhappy and destroy all mutual affection." 

In view of the unsettled extent of the exception in the orthodox common 
law, and of the broad possibilities of the principle last mentioned, and also 
by reason of the frequent statutory enlargement of the exception, there has 
been a decided variation in judicial rulings upon specific cases. Moreover, 
there has too often been exhibited a narrow illiberality in not seizing the 
opportunities for carrying out this exception to its widest scope of principle. 

(1) It seems certain that in aU causes involving an a.Ysault or a battery or 
other cor per!!! '!:iuience to the wife, or husband, committed by the other (in
cludmg actions to bind over by articles of peace), the spouse alleged to be 
injured could not be excluded.4 So, too, an attempt to kill by poison is clearly 

• Where statutes arc applied (they are col- Heyn's Case, 2 Ves. &: B. 182 (wife's affidavit, 
lee ted ante, § 488), maki.ng nn exception for received on articles of the pence against liim). 
"crimes against the other" or "personal in- UNITED STATES: Alabama: 1898, Clarke~. 
juries." the statute is noted below: State, 117 Ala. 1,23 So. 671 (husband charged 

ENGLAND: 1701, Pocock v. Thornicroft, 12 v.ith the murder of a child by beating the 
Mod. 454 (" n wife shall be admitted to swear wife before its birth; wife admitted, under 
the pence against her husband, because a statute); 1007, Williams v. State, 149 Ala. 4, 
matter roncerning her person "); 1725, R. v. 43 So. 720 (assault by a woman on her former 
Azir, 1 Strll. 633, Raymond, C. J. (assault; husband; husband admitted); Delaware: 
wife admitted); 174:J, Lord Vane's Case, 2 1904, State v. Harris, 5 Pen. Del. 145,58 At!. 
Stra. 1202 (articles of the peace exhibited by 1042 (husbnnd admitted against his wife, on 
the wife against the husband; semble, the wife a charge of assaulting him); Georoia: 1885, 
admissible); 1758, R. v. Mead, 1 Burr. 542 Stevens v. State, 76 Ga. 96 (wife admitted, 
('habeas corpus' by the husband against the under statute, in a prosecution against the 
wife; semble. the wife admi~ible); 1758, R. v. husband for a battery upon her); 1912, Ector 
Earl Ferrers. 1 Burr. 631. 634 (articles of the v. State. 10 Ga. App. 777. 74 S. E. 295 (under 
pence by the wife agllinst the husband; semble, P. C. 1910, § 1037, par. 4, reproducing P. C. 
the wife admi&lible); 1787, R. v. Bowes, 1 T. R. 1895, § 1011. par. 4, the husband may not 
696.699, lJemble (same); 1789, R. v. Woodcock, testify against his wife on a charge of stabbing 
1 Leach Cr. L .• 4th cd .. 500 (wife's dying dec- him; history of the legislation reviewed by 
!aratioDs, udmitted against a husband charged Russcll, J.); Kentucky; 1881. Turnbull v. 
with her murder); 1790, R. v. Johns, 1 Leach Com., 79 Ky. 495 (wife'S malicious wounding 
Cr. L. 504, note (same) ; 1810, R. v. Doherty, of a husband; the husband not admitted. the 
13 East 171, semble (like R.I'. Bowes); 1813, el[ception being ignored; no precedents cited) ; 
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within the exception.5 It would seem plain that a rape of the wife, com-
mitted by the husband or at his instigation, was plainly an offence of corporal 
violence; and at the earli.est stage of the law, the privilege was held not to 
apply, in the notorious case of Lord Audley.6 But this ruling was more 
than once doubted; 7 and, although the doubt was apparently due to very 
different reasons,s it was duly perpetuated without regard to its grounds; 
and, partly in consequence of this, there appear, in modern records, a few 
singular rulings in which it is maintained that a rape is not" a crime against 
the wife" nor a "personal wrong." 9 \Vhether the procuring of an abortion 
1890, Com. 1). Sapp, 90 Ky. 580, 586, 14 S. W. to the defendant's wife; the wife admitted): 
830l (statutory exception recognized, for .. a 1890, Com. t>. Sapp, Ky., supra, note 4; U. S. 
crime against thc per~on of the \\;fe"; \\;fe 1901, Davis t>. COlo., 99 Va. 838, 38 S. E. 191 
here allowed to testify on a charge of attempt- (indictment for poisoning a well with intent to 
ing to kill her by poison): Maine: 1828, kill "S. and others": the defendant's wife, 
Soule's Case, 5 Greenl. 407 (assault and bat- being one of the others using the well, ad
tery on the wife): J.lichi(}an: 1887, People v. mitted under statute, as one against whom the 
Sebring, 66 Mich. 705, 33 N. W. 808 (assault crime was committed). 
with intent to do bodilY harm on the wife: e Quoted ante, §2227:thispeerofthelandem-
wife admitted, under statute): Missauri: ployed his ser ... ants as his nefarious instruments, 
1913, State v. Anderson, 252 Mo. 83,158 S. W. and stood by while they executed his commands. 
817 (assault with intent to kill the accused's 7 1674, Hale, C. B., in R. v. Brown, 1 Ventr. 
wife: the wife admitted): Nebraska: 1907, 243 (doubted): 1661, R. r. Griggs, T. Raym. 
Miller 1). State, 78 Nebr. 645, III Nebr. 637 1 (denied): 1725, Raymond, C. J., in R. r. 
(wife admitted on a charge of husband's Azir, 1 Stra. 633 (appro ... ed): 1734, Probyn, J .. 
assault on herself and two others): Neu, York: in R. v. Reading, Lee cas. t. Hard\\icke 79, 83 
18ol5, People v. Green 1 Denio 614 (\\ife's (appro ... ed). In R. v. Jellyman, 8 C. &: P. 604 
dying declarations, admitted, on a charge of (1838), the wife was admitted to pro ... e an 
murdering her): New Jcr8~y: 1919, State 1). unnatural crime upon her. 
Marriner, 93 N. J. L. 273, 108 Atl. 306 (as- 8 As pointed out ante, § 2227. 
sault and battery on the wife: ",ife admitted ' 1898, People v. Schoonmaker, 117 Mich. 
for the prosecution, by implied exception to 190, 75 N. W. 439 (rape of a woman under 
Evidence Act § 5, Pub. L. 1900, p. 363); sixteen, being also the defendant's wife; the 
North Carolina: 1852, State t>. Hussey, Bus- woman not compete-nt against the defendant, 
beo! 123, 126 (wife not competent in a proseeu- under statute): 1905, Frazier v. State, 48 Tex. 
tion for assault and battery where~no "lasting Cr. 142,86 S. W. 754 (useless opinion). 
injury or great bodily harm" was inflicted or Where the rape was before marriaoe, the 
threatened): 1877, State v. Da ... idson, 77 question is arguable: but Courts ha\'e strained 
N. C. 522 (similar: these two rulings are now a point in favor of ;-\je wrongdoer: 1902, 
probably outlawed by the existing statute): People t>. Curiale, 137 Cal. 534, 70 Pac. 468 
Ohio: 1877, Whipp v. State, 34 Oh. St. 87 (construing the statute) : 1904, State t>. McKay, 
(husband competent in a prosecution of the 122 la. 658, 98 N. W. 510 (" this is so plain that 
wife for an assault upon him, though the no amount of reasoning can make it any 
statute expressly makcs no such exception): clearer") : 1899, State v. Frey, 76 Minn. 526,79 
Pennsylvllllia: 1799, Pennsylvania 1>. Stoops, N. W. 518 (the statute does not include a charge 
Addis. 381 (" in cases of secret personal injury" of rape on the woman before marriage): 1896, 
the wife is admissible: here, her dying deposi- State v. E ... ans, 138 Mo. 116, 124,39 S. W. 462 
tion, on a prosecution for murdering her): (rape on the wife before marriage: wife ex
South Carolina: 1811, State v. Davis, 3 Bre .... 3 eluded: "a wife is only admitted to testify 
(assault and battery by the husband on the concerning criminal injuries to herself as a 
wife: wife admitted: Grimke, J., diss.): wife"): 1913, Norman 1). State. 127 Tenn. 
West Viroinia: 1905, State v. Woodrow, 58 340, 155 S. W. 135 (rape under age of a woman 
W. Va. 527, 52 S. E. 545 (murder of defendant's whom defendant subsequently married so as to 
baby, the shot passing through the baby's shield himself from prosecution: pri\;lege 
head and wounding the mother who was hold- held applicable: careful opinion, by Buchanan, 
ing it in her arms: the mother excluded: a J., but the result is none the less misguided). 
singular decision: Poffenbarger and Sanders, To hold that the offence, when committed, 
JJ., diss.): iVisconsin: 1902, Goodwin t>. WIIS not done to the wife, 90 as to be a .. crime 
State, 114 Wis. 318, 90 N. W. 170 (assault against the other," is to misread the statute. 
with intent to kill). The woman's consent to marriage cannot 

• Eng. 1796, R. 1). Wasson,l Cr. &: O. 197 remove the crime, however much it may dis-
(by all the Irish judges: administering poison credit her testimony. -
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comes within the spirit of the exception may perhaps be doubted, so far as 
the consent of the wife ma.v be assumed.lo An abduction and forcible mar~ -
riage, or a seduction before marriage, would be a crime against the woman 
and sometimes also a corporal wrong; but in this instance other complications 
arise, first, because the marriage may be void and thus the privilege is in
applicable (ante, § 2230), and next, because the statutory offence may 
sometimes not invoh'e violence or forcible abduction as an ingredientY In 
various phrasings of law as to pimping by the husband (living on the wife's 
earnings as prostitute, enticing her for the purpose of prostitution, contracting 
for the purpose, "white slave trade"), the question of the privilege arises; 
the local statutory phrasings become important, but of course morally it is a 
shameless offence against wifehood. I:! 

10 Not pri~ileoed: 1921, Com. ~. Allen, 191 {'very atrocity against the wife and her evidence 
Ky. 624, 231 S. W. 41 (abortion by defrndant not be admitted"); 1839, R. II. Yore, 1 Jebb 
upon his wife, against her will; the wife held ad- & S. 563 (fraudulent enticement of heiress to 
missible against the husband); 1871, Stute v. marriage; the woman admitted, following R. 
Dyer, 59 Me. 303, 306 (wife admitted ngninst 1/. Wakefield). 
husbnnd charged jointly with attempting an UNITED STATES: Ark. 1916, Wilson v. 
abortion on her); 1899, MUDyon v. Statu, 62 State, 125 Ark. 234, 188 S. W. 554 (carnal 
N. J. L. 1, 42 Atl. 577 (attcmpting to produce knowledge of T. under age; T. mnrried 
a mi~carriage, held a personal injury, within the defendant after indictment; held that the 
Btatutoryexception). PriDileged: 1897, Miller wife could not testify against the defendant, 
v. State, 37 Tex. Cr. 575, 577, 40 S. W. 313 under Kirby's Digest § 3092, the alleged injur~' 
(wife not admitted against husband on a having been :lone prior to marriage); Ga. St. 
charge of abortion done before marriage). 1899, Dec. 20, Hev. C. 1910, P. C. § 379 (al-

n ENGLAND: 1638, Fulwood's Case, Cro. lowing a prosecution Cor seduction to be stoPPed 
Car. 482 (indictment for abduction and forc- by marriage: .. In case the defendant fails to 
ible marriage; the woman testified apparently comply with the pro\isions of this section (as 
without question); 1685, R. v. Brown, 1 Veutr. to SUpporting thc wife and children], the wife 
243, 3 Keb. 193 (indictment for abduction and shall be a COmpeteDt witness against the hus
ror unlawful marriage procured by duress: band "); 1903, Barnett v. State, 117 Ga. 298. 
the woman WI\S adruitted, though" she was his 43 S. E. 720 (St. 1899, Dec. 20, p. 42, docs not 
wife 'de facto,' though not 'de jure.'" first, apply against one who at the time of the 
because she was married by duress, secondly, marriage was arrested, but not under indict
because .. so hainous a crime would go unpun- ment for the seduction) ; KU. 1903, Barclay 11. 

ished, unless the testimony of the woman Com., 116 Ky. 275,76 S. W. 4 (mock marriage, 
should be received," thirdly, on the authority held to be within the eXception of necessity). 
or Fulwood's Case, supra); 1702, Swendsen's 12 ENGLAND: Director of Pub. Pros. v. 
Trial, 14 How. St. Tr. 559, 575 (forcihle ab- Blady, (1912]2 K. B. 89 (charge of living on the 
duction and marriage; the woman admitted earnings of hi~ wife as prostitute; the wife 
without question); 1826, R. v. Serjeant, Ry. & held not admissible for the pro~cutim!, because 
Moo. 352, Abbott, C. J. (conspiracy by (\ the offence was not against" the liberty, health, 
prostitute !lnd others to procure S. to marry or person of the wiCe"; Lush, J .. diss.; the 
her on false pretence; thc husband cxcluded, reasoning of the majority might have been 
on B false theory that thc rule was the same for different nnd Bound, but, upon its own phras
testimony cither for or against the other ing. the English language is strangely inter
spouse); 1827, R.I:. Wakefield, 2 Lew. Cr. C. preted). 
1, 20, 279 (conspiring to marry em heiress UNITEn STATES: Fed. U. S. r. Rispoli, 189 
against, her will; the woman w~ admitted fol' Fed. 271 (prosecution of the husband fol' per
the prosecution, whether the marriage was BlIading his wife to act as a pro~titute (" white 
forcible or fraudulent, and whether or 1I0t it slnye" trnde); held that the pri\'ilege ce~ed) ; 
was legally void: Hullock, B.: .. A wife is 1914, Cohcn II. U. S., 9th C. C. A., 214 }o'ed. 
competent against her hushand in all CBBes 23 (SUbornation of perjury on B trial of G. for 
affecting her liberty aud person; ..• it bringing his wife into the Statc for purposes 
would be unreasonable to exclude the only of prostitution; the wife's testimony held ad
person capable of giving evidence in certain missihle, on the ground that thc offence charged 
eases of injury. Our law recognizes "\\itnesses was a personal injury to her) ; 1915, Johnson v. 
'ex necessitate', and it would be strange indeed U. S., 8th C. C. A., 221 Fed. 250 (white slave 
that the husband should be allowcd to exercise traffic Act; transporting a woman for purposes 
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(2) The husband's descrtion or failure to support is plainly a wrong to the 
wife. But inasmuch as the fact often comes in issue in a proceeding not 
directly between husband and wife, this has sometimes sufficed as a loophole 
for escaping the application of the exception. Nevertheless, in principle, 
this distinction should have no effect; and modern statut(~s have generally 
declared against a priviIege.13 In orthodox practice, in proceedings involving 
the custody of childrcn, where the bsue depends partl~' on the husband's 
misconduct, the wife's testimony, at least b~' affidavit, was conceded to be 
admissible.14 

of prostitution; the womnn being the wife of Mo. 1904, Stllte~. Beoll, 104 Mo. App. 255, is 
the defendant, she was hrld not competent to 8. W. 6400 (wife-al:~ndonment: the wife ad-
testify for the State: the present e"ception mitted against the husband): 1869. State 1'. 
was not considered); 1!117, Pappas~. U. S., 9th Newberry. 43 ,\10. 429 (wife-abandonment: 
C. C. A .• 241 Fed. 665 (white 5Ia ... ·o trllffie With the wife's affi~avit toan inforlllation.admittcd) j 
defendant's wife; the wife admitted against Te:z:. 1!l20. Hollien I'. State. Tex. Cr. • 
the defendant; "such conduct •.. constituted 2!!-i 5. W. i7!l (desertion; wife admitted, undcr 
a personal wrong"); 1918, Denning u. U. S.. P. C. 1911, § 640 a): Wia. 1874, Bach r. 
Sth C. C. A., 247 Fed. 463 (white slave traffic Parmcly, 35 Wis. 238 (wife admitted. for a 
with defendant's wife; th!! wife admitt!!d fol' claimant charging the husband with nrcessarie8 
the prosecution; .. it. is an offense against the supplied to her, to prove the husband's acts of 
wife"); Ind. St. lOll, c. li4. Burns' Ann. Rt. cruelty, "on the ground of ncees~ity"); 1905, 
1914, § 2356 c (pandering; cited more fully Morgenroth~. Spcncer. 124 Wi". 564, 102 
antr. § 481'\). N. W. 1086 (Bach 11. Parmely followed). 

n The numerous statutes are already J4 Eng. 1804. De l\!anne\'il1e 11. Dc Manne-
quoted ante, § 488; ville, 10 Yes. ,Jr. 52. 56 (a lIlothl'r's petition 

ENGLAND: 18(;4, Ree\'c 11. \\" ood, 10 Cox against the father for the child's custody; 
Cr. 58 (charge of desertion, preferred by the her affida .... it admitted; L. C. Eldon: "This 
parish; wifc not recei .... able against him, he- may be compared to the common case where 
cause .' it is only a crime against the parish. affidavits of ill-treatment arl' read to prevent 
and it is the fact of her becoming charge- the husband's taking the interest of money in 
able to the parish that makes the hUsband court the property of the wife; . . . it is 
liable "). ulmost of necessity in such a ease [as this] that 

CANADA: H1l4. R. 11. Allen, 17 D. L. R. 719. the wife's affidavit should ~ read, the circum-
N. S. (non-support of family; the "'ife of stances generally taking place in no other 
defendant not admitted for the prosecution. presence than that of thr.- husband "); U. S. 
under Can. Evid. Act § 4, referring to Cr. 1836. People v. Chegaray, 18 Wend. N. Y.037. 
Code § 244; the ':lffence b, .. ~ being charged 642 (custody of children; the wife's affidavit 
under § 242A of 19~~). against the husband, dOUbtingly received); 

UNITED STATES: Aia. St. 190::1, No.9, p. 32. 1839. People fl. Mercoin, 8 Paige N. Y. 47, 
Code 1007. § 7900 (husband ehar~ed with aban- 53 (similar cause; the "ife's te$timony ad
do:!ment; "the wife shall be a eompetent wit· mitted to prove the hUsband's cruelty as 
ness against her husband "); 1905, Wester 11. justifying her Ihing separ2.tely); 1913, Hunter 
State, 142 Ala. 56, 38 So. 1010 (abandonment. of v. State, 10 Okl. Cr. ApP· 119. 134 Pac. 1134 
family; the Wife allowed 1.0 testify for the State. (failure to support II minor child; the ",ife 
llnderSt. 1903, No.9); DeU902. State 11. Miller. admitted. under Rev. L. 1910, § 5882. making 
3 Pennew. Del. 518, 52 At!. 262 (under St. 1887. an exception for "a crime committed by one 
c. 230. 18 Laws. p. 447, quoted antc. § 488, a against the other"; eloquent opinion by Fur
wire is admissible on a complaint against the man, J.); 1921. Terrell 11. State. 88 Tex. Cr. 
husband for failure to support minors even 599. 228 S. W. 240 (wife-<\esertion: ",ife ad
when not under the age of ten); Mich. 1898. mitted against husband, under p. C. § 640c). 
Wood I). J..entz, 116 Mich. 275, 74 N· W. 462 The following ruling was over-strict: 1789. 
(action lor loss of support by selling liqUor to Sedg\\ick 11. Watkins, 1 Vcs. Jr. 49 (wife's 
the plaintiff's husband; the husband not ad- writ' ne exeat regno' against husband; L. C. 
mitted against 1'laintiff, under the statute); Thurlow:" Fur security of the peace, indeed, 
1898, People v. MaIsch, 119 Mich. 112, 77 N. W. she may make an affidavit against him; but 
638 (failure to support; interpreting the set cannot sustain an indictment; . . . I have 
of 1889, as affecting Act No. 136 of 1883, nnd 3 always taken it to be a rule that n wife can 
How. Annot. St. § i5·16); 1901, Travis I). never be e,idence against her husband, except 
Stevens, 127 Mich. 687. 87 N. W. 85 (action for in the case I have alluded to"). 
SUpPort furnished to defendant's wife; wife For the numerous modern statutes expressly 
not admitted for plaintiff, undl)r the statute) ; so providing. sec ante, § 488. 
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(3) At common law, in the early practice, the notion of an injury to the 
wife was not regarded as including much more than those corporal brutal
ities which satisfied most gross and elementary conceptions of wrong. But 
as times have gone on, more refined distinctions have been countenanced; 
especially under the statutory exceptions for "crimes against the other," it 
has become possible for the Courts to take a broader view for sexual offences 
by the spouse with a third person. That adultery by one spouse is an offence 
against the other is plain enough in morals, and ought to be plain in law.Is The 
argument may be made, to be sure, that adultery by the husband (with an 
unmarried woman, at least) was not a crime at common law, and ought not 
to be a crime; but that is a mere evasion; whenever it is made a criminal 
offence, then if any crime at all can be a crime, not only against. the State, 
but also a "crime against the other," adultery is certainly one of those crimes. 
So, too, is incest.I6 So, equally, is biga1'llY.l7 Nevertheless, judges have been 
found who dispute this; it has been argued, in skilful word-fencing, that a 
biga~ous marriage is a crime" against the marital relation," but not" against 
the wife." IS The following passage may serve as a reply to that and all 
similar attempts to restrict the application of the statutory principle: 

1887, ZANE, C. J., in U. S. v. Bas8ett. 5 Utah 131. 136, 13 Pac. 237: "Is then polygamy 
a crime against the lawful \\;fe? It certainly is a breach of the implied if not of the ex
press terms of the marriage contract; .•. and because it is a breach of that contract, 

Iii Accord: 1870. State v. Bennett. 31 10.. 
:!4; 1874. State v. Hazen. 39 la. 648; 1885. 
Lord v. State. 17 Nebr. 526. 528.23 N. W. 507. 

Conlra: 1860. State v. Armstrong. 4 Minn. 
:!35. 343 (even under a statute making the 
complaint by the injured spouse the necessary 
basis of prosecution); 1868. State v. Bcrlin. 
42 Mo. 572, 577. 8emble: 1882. Compton v. 
State. 13 Tex. App. 271 (cited in the next note) ; 
1839. Mills v. U. S .• 1 Pinney Wis. 73; 1898. 
Crawford v. State. 98 Wis. 623. 74 N. W. 537. 

;Nol decided: 1905. State v. Nelson. 39 Wash. 
221. 81 Pac. 721. 

But in .'!Ome States the statute (ante. § 488) 
expressly sanctions the privilege in proceedings 
"founded on adultery." and this provision 
controls: 1894, Hanselman v. Dovel, 102 Mich. 
505. 60 N. W. 078 (husband not admitted for 
himself. in crim. con.. even after divorce); 
1896, People v. Isham. 109 Mich. 72. 67 N. W. 
819 (adultery); 1806. People v. Imes. 110 
Mich. 250. 68 N. W. 157 (same); 1890. De 
Meli v. De Meli. 120 N. Y. 485. 492. 24 
N. E. 996 (adultery). 

IS 1893. State v. Chambers. 87 10.. 1. 3, 53 
~. W. 1090 (wife competent against a. husband 
charged with incest); 1897. State v. Hurd, 101 
10.. 391. 70 N. W. 613; 1916. State v. Shultz. 
177 la. 321. 158 N. W. 539 (incest; wife 
admitted for the prosecution); 1891, Owens v. 
State. 32 Nebr. 174. 49 N. W. 226 (incest); 
1907, Harris v. State. 80 Nebr. 195. 114 N. W. 
168 (rape under age. on the defendant's 
stepdaughter; the wife admitted). 

ConCra: 1903. State v. Burt, 17 S. D. 7. 
94 N. W. 409 (incest with daughter; defcnd
nnt's wife excluded); 1879. Morrill v. State. 
5 Tex. App. 447 (adultery; husband ad
mitted); 1880. Rowland v. State. 9 Tex. App. 
277 (same); 1882. Compton v. State. 13 Tex. 
App. 271 (incest; wife e"eluded; overruling 
the preceding cllses). 

17 Accord: 1880. State v. Sloan. 55 Ia. 217. 
220. 7 N. iV. 516; 1882. State v. Hughes. 58 
la. 165, 168.11 N. W. 706; La. Bt.l004. No. 41 ; 
1906. Richardson v. State. 103 Md. 112. 63 
Atl. 317 (but under a broad statute. Pub. 
Gen. L. 1904. Art. 35. § 4); 1901. Hills v. 
State. 61 Nebr. 589. 85 N. W. 836 (to hold 
othel wise .. would be to impute to the Legis
lature a useless purpose, since the common law 
was then in force except where modified by 
statut.e "); 1915. State 11. Locke. 77 Or. 492, 
151 Pac. 717 (bigamy; the first wife may testify 
to the date and place of the marriage. under 
St. 1913. p. 351. amending Lord's Or. L. 
§ 1535); 1887. U. S. v. Bassett. 5 Uta.h 131, 
134, 13 Pac. 237 (polygamy; first wife ad
mitted against the defendant; quoted supra). 

Conl.ra: 1890. Bassett~. U. S .• 137 U. S. 496. 
503. 11 Sup. 165; 1892. People v. Quanstrom. 
93 Mich. 254. 53 N. W. 165 (Morse. C. J .• 
and Grant. J .• diss.); 1894, Boyd r. State. 33 
Tex. Cr. 470. 472 (lawful wife not admitted to 
testify to the fact of her marriage); 1906, 
State v. Kniffen. 44 Wash. 485, 87 Pac. 837. 

I' Brewer. J .. in Bassett II. U. S .• mpra. 
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most hurtful in its consequences, it is declared to be a crime. Whenever the act or the 
conduct which constitutes a public offense or crime consists in a direct violation of the 
rights of an individual, the crime is against that individual as well as against. the public. 
The law recognizes the marital rights of a woman or man as well as their rights to life, 
liberty, and security from personal violence; and the breach thereof by a second mar
riage or by cohabitation with another woman as a wife is often more injurious to the feel
ings of the lawful \\;fe (as well as in other respects) than would be a deprivation of personal 
security or of personal liberty, more injurious than the shake of a fist coupled with a 
threat or an attempt to commit a bodily injury ...• The ground upon which the exclu
sion of the wife or husband rests is that it would destroy confidence and produce discord. 
A man in the bed of a strange woman is in a very unfavorable situation to insist upon 
preserving inviolate the sacred concord of marriage and harmony and confidence on the 
part of his wife." 

In a petition for divorce, the petitioner should be admitted, under the spirit 
of the present principle, to testify to such causes of divorce as consist plainly 
of personal wrongs for example, maltreatment or desertion and perhaps 
(since divorce p!'esupposes in general some sort of injustice to the petitioner) 
to other causes; and this view has sometimes been taken in appl)'ing the 
statutory exception for "personal wrong or injur)r." 19 But, needless to say, 
the common law recognized no such exception; and since, in many of the 
jurisdictions retaining the privilege, there has been an express reservation of 
it for divorce causes,20 there is in those jurisdictions no opening, on this pre
text, for the admission of husband or wife by implication from their COID

petence as parties to the suit.21 In an action for criminal conversation, or for 

10 1880, Stebbins r. Anthony, Ij Colo. 348, lege) ; 1901, Fightmaster r. Fightmaster, 
3m (divorce for desertion; the petitioner is Ky., 60 S. W. 918 (divorce for cruelty; 
comp~tent under such a statute); 1888, wife not admissible to prove acts of cruelty) ; 
Spitz's Appeal; 56 Conn. 184, 14 Atl. 776 1901, Lambert 11. Lambert, Ky. ,63 
(quoted infra, n. 24); 1883, Burdette v. S. W. 614 (neither admissihle); 1903, Boreing 
Burdette. 13 D. C. 469 (parties in divorce suits I). Boreing, 114 Ky. 522, 71 S. W. 431 (wife not 
• a vinculo' are incompetent; but by Equity admissible against husband in her suit for 
Rule 98 the petitioner for separation may testify divorce); 1921. Gates I). Gates, 192 Ky. 253, 
to crucl or inhuman treatment taking place 232 S. W. 378 (divorce asked by wife; the 
when no other witness was present); 1900, wife not competent to testify to defendant's 
Gardner v. Gardner, 104 Tenn. 410. 58 S. \Y. infidelity, under Civ. C. § 606, amended 1912); 
342 (admissible in a petition for divorce on 1880, Dillon I). Dillon, 32 La. An. 643, 645; 
the ground of cruelty). Moreover, under the 1880, Daspit I). Ehringer, 32 La. An. 1174, 
statute making partie., in general competent, 1176; 1859, Dwelly I). Dwelly, 46 Me. 377; 
the same result is sometimes reached; the 1921. Stillman I). Stillman, Sup. Sp. T., 187 
cases arc noted post, § 2244. N. Y. Suppl. 383 (divorce; plaintiff husband's 

20 The statutes are collected ante, § 488. affidavits as to facts rendering non-confidential 
21 In the following cases, the parties were certain documents delivered to him by defend 

held not admMsible: 1005, Bishop 11. Bishop. ant wife, held not admissible under C. C. P. 
124 Ga. 293, 52 S. E. 743 (in divorce for adul- § 831); 1914, Hooper I). Hooper, 165 N. C. 605. 
tery, under Code § 5272, Re\·. C. 1910, § 5861, 81 S. E. 933 (husband's testimony to wife's 
the husband and wife are disqualified, and in a infectious disease, excluded). 
proceeding for alimony pending suit for divorce In the following cases, on one ground or 
for desertion, neither may testify to the other's another, the parties were held admia3ible: 
adultery}; 1913, Anden;on v. Anderson. 140 1871, Castello I). Castello, 41 Ga. 613; 1916. 
Ga. 802, 79 S. E. 1124 (wife's suit for divorce Beeck I). Beeck, 29 Ida. 639, 161 Pac. 576 
for cruelty, with n cross-libel for nduUery; (divorce by wife for cruelty; the wife may call 
the wife nil owed to testify in support of her the husband and eompel him to testify for her, 
bill, but not in denial of the cross-bill; this under Rev. C. § 5958 and St. 1909, Mar. 13); 
ease illustrates the absurd technicalities of the 1904, Schaab I). Schaab, 66 N. J. EQ. 334, 57 At!. 
patchwork statutory treatment of this privi- 1090 (under St. 1900, c. 150, U 2, 5, a wife may 
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enticement, or Cor alienation of aiTection<t, or for seduction, so far as misconduct 
on the part of (for example) the plaintiff-husband to the wife becomes a part 
of the issue, in excuse or in mitigation of damages, it would seem that the 
wife should be admissible against the husband to prove this on the analogy 
of the doctrine already noted (supra, par. 2); 22 but ordinarily this has not 
been jurIiciaIIy recogllized.23 '1'0 ignore it is at j~ast to cast discredit on the 
supposed reason of the privilege; for, in an action for alienation of affec
tions, of what use is it to pretend any longer by a rule of evidence to preserve 
those affections? 

(4) In a few instances, a deprivation or injury of property 2·\ has been 
brought within the common-law exception, and the same liberality should be 
shown for defamation 25 and perjury.26 

(5) As a part of the common-law exception, but resting on the supposed 
testify for her husband in nn action for divorce lor divorce or suits by the nife seeking prot('('-
for adultery, but is not compellable); 1920. tion against the husband, and has no applira-
Rosenwasser 11. RosenwRS.,er, Sup. Ct. 179 tion to suits in equity relating to the wife's 
N. Y. Suppl. 617 (husband nnd wife, in divorce, separate estate"; a wife here allowed to testify 
held competent for certain purposes, under against creditors of nn estate assigned by the 
C. C. P. § 831 as amended; prior e/lSCS col- husband, as to a claim for her separate prop-
lated); 1873, Barringer r. Barring.!r, 69 N. C. erty included thl'rein): 1900, Hach v. Rollins, 
179 (divorce for impotence); 1902. Broom 11. 158 Mo. IS2. 59 S. W. 232 (widow's bill to set 
llrooDl, 130 id. 562. ·11 S. E. 673 (under a aside a deceased husband's eonveyance in 
statute rendering a spouse not .. competent fraud of the wife's dower and homestead; 
or compellable to give e\;dcnce for or against the widow admitted to testify to the fraud. 
the otber," the wife, in the husband's suit for under the common law exception , .. ex ncces-
divorce for adultery, may testify in denial 01 sitate' as to conversations between them. in 
the adultery); 18(;5. Seitz 1>. Seitz, 170 Pa. 71, order to expose a fraud that was perpetrated 
32 Atl. 578. by the husband on the Vlife "). 

Compare the cascs on divorce, cited po5/. Contra: 1912, Molyneux 1>. Willcockson, 
§ 2245. and 6Upra. note IS, par. 4. 157 Ia. 39. 137 N. W. 1016 (forgery by the 

n 1539, Gilchrist 1>. Bille, 8 Watts 355. 357 husband of money obligations in the wife's 
(enticement of the plaintiff's wife; the wife's name; the exception held not applicable); 
declarations of ill-treatment by the husband, 1875, Overton v. State. 43 Tex. 616. 618 (wife 
admitted). excluded in a prosecution of the husband for 

:t3 Eno. 1745, Wine more 1>. Greenbank, stealing her mule). 
Willes 577, 578 (enticement of a wife; her Compare the statutory exception for 5epa-
declarations not admitted against the plaintiff; rate ulaie, po5/. § 2240. 
no renson given); U. S. 1895, Rice 11. Rice, 104 Undecided: 1921. Com. 1>. Wilson, 190 Ky. 
Mich. 371. 3'/9, 62 N. W. 833 (Vlife'/l action 813,229 S. W. 60 (obtaining money under false 
lor alienation of the husband's affections; the pretences; whether defendant's wife at time of 
latter not admitted against her); 1880, Huot v. the offence. now divorced. wasadmissihle against 
Wise, 27 Minn. 68, 6 N. W. 68 (the wife, in an him, the property so obtained being hers; not 
action by the husband for her enticement. not decided). 
admitted under the IItatutory exception for ~ Contra: 1838. State P. Burlingham. 15 
"crimes against the other"); 1921, Smith 1). Me. 104, 107 ("ife not admitted against 11 

Sheffield, Utah • 197 Pac. 605 (alienation husband conspiring to charge her with adult~ry; 
of wife's affections; the wife held not admis- the nile is "confined to cases seeking ooeurity 
sible against the plaintiff. under Compo L. of the pence and cases of personal violence ") ; 
1917. § 7124; "the 5tatute may be barbaric; 1895, Bohner V. Bohner, 46 Xebr. 204. 64 N. W. 
possibly it should be liberalized, but that ean- 700 (slander). 
not be done by judicial construction ") ; The following ruling seems correct: 1871. 
compare the cases cited ante, § 2235. In the Taulman~. State, 37 Ind. 353 ('wife not ad-
cases cited ante, § 1730. where the wi/e'8 leUerll mitted on a charge against the husband 01 
are admitted under the Hearsay exception. this carrying concealed weapons). 
Question does not seem to have presented itself. :Ie 1917, West r. State, 13 Okl. Cr. 312. 164 

:It 1888. Spitz's Appeal, 56 Conn. 184, l4 Pac. 3::l7 (perjury by husband in divorce pro
At!. 776 (rule not applicable" to nctions at Jaw ceeding, held a "crime against the wife" 
in which the husband and wife have conflicting under Rev. L. 1910, § 5S82; liberal opinion 
interests and Ilre opposing parties, as petitions by Matson. J.). 
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extreme necessity for the State, and not for the wife individually, the privi
lege has sometimes been said to cease in a trial for treason.27 But this was 
not. the early tradition.28 

§ 2240. Un~er Statutory Exceptions (Separate Estate, Agency, etc.). In 
almost all the jurisdictions which retain the privilege in general, new stat
utory exceptions, unknown to the common law, have been added.1 The 
most common one is that which admits either spouse against the other in 
proceedings involving a "personal wrong or injury," or a "crime against the 
other"; this is merely a generalized extension of the common-law exception, 
and its interpretation has already been considered in that connection (ante, 
§ 2239). 

Another e):ception, less common, admits either spouse i~ controversies 
concerning the wife's separate estate; 2 another, in cases where either has been 
acting a,s' ageni for the other; 3 and still another, in proceedings supplementary 
to e,xecution, i. e. for reaching a debtor's fraudulent c0l1veyances.4 

Thcse secm to be the statutory exceptions that have most often 
called for judicial interpretation.s In effect, such statutes are sometimes 

:7 1767. Buller, Trials at Nisi Prius 286. State Bank, 115 Mo. 184,204, 21 S. W. 788; 
38 1613. Anon., 1 Brown!. 47 ("the wife is 1904, First Nat'l Bank r. Wright, 104 Mo. 

not bound in case of high treason t{) discover App. 242, 78 S. W. 636; Wis. IS86. B1abon ~. 
hcr husband's trr.BS{)n"); 1680, Hale, Picas of Gilchrist. 67 Wis. 38.45.29 N. W. 220. 
the Crown, I. 301. Compare the rulings cited ante, § 616. 

§ 22@. 1 The statutes are collected ante. applying the same statutes to the question of 
§ 488. admitting one spouse on behalf of the other. 

2 The following rulings apply such a stat- 4 The following rulings apply such a statute: 
ute: Mich. 1884, Hunt t). Eaton. 55 Mich. Minn. 1890. Wolford r. Farnham. 44 Minn. 
362. 365, 21 N. W. 429; 1886. Eaton 0. 159. 164,46 N. W. 295; 1899. National Germ. 
Knowles. 61 Mich. 625. 633, 28 N. W. 740; Am. Bank t'. Lawrence. 77 Minn. 282. 79 N. W. 
1891. Blanchard 0. Moors. 85 Mich. 380. 385, 1016; Pa. 1915. In re Kessler. D. C. E. D. 
48 N. W. 542; 1894, Berles 0. Adsit. 102 Pa., 225 Fed. 394 (the privilege of a "ife 
~lich. 495. 60 N. W. 967; 1898. Dowling 0. not to testify against her husband in a bank
Dowling. 116 Mich. 346. 74 N. W. 523 (wife ruptey proceeding in Pennsylvania is determ
admitted against husband, in an action by her inable by the State law, and not by the Federal 
to recover a loan to him); Pa. 1906. Heckman bankruptcy statute, on the principle of § 6. 
t). Heckman. 215 Pa. 203. 64 At!. 425 (neither ante). 
is competent unner Pa. St. l.893, P. L. 345. • The following rulings apply an exception 
in & suit in equity for reconveyance of the "ire's for spouses "joirud M partie8 and hoeing a 
eeparate estate); 1918. Morrish v. Morrish. aeparate inlerr,st": La. 1866. Cull tI. Herwig, 
262 Pa. 192. 105 At!. 83 (cancellation of 18 La. An. 315. 319; 1872, Phillips tI. Stewart. 
wife's anti-nuptial deed to husband; the wifb 24 La. An. lZ,3; 1880. Hennen r. Hacker. 32 
admitted for herself; under St. 1913. Mar. La. An. 668; 1886, Cooley tI. Cooley. 38 La. 
27). An. 195. 197. 

For eases of the same sort under the com- Sundry alatuta hnve led to the following rul-
mon-bw principle. eee ante. § 2239. in~8; Or. 1914. State tI. Von Klein. 71 Or. 159. 

For rulingd applying the o5Ilme statutE'S 142 Pac. 549 (the exception for" cases of poly
where the qualification of one Sp{)U5C on behall gamy" applied; construing L. O. L. § 1535. as 
of Ihe other is in question. lICe ante. § 614. amended by Or. St. 1913, p. 351); Pa. 1907. 

a The following rulings apply such a statute; Rust t). Oltmer. 74 N. J. L. 802. 67 At!. 337 
Ky. 1921. Com. II. Wilson. 190 Ky. 813. 229 (P. L. 1900. p. 363. Evidence, § 5, beld not to 
S. W. 60 (obtaining money by false pretences; exclude the wife's tetltimony on a count for 
defendant's wile at time of offence. since alienation of affections); 1916, Com. r. 
divorced. held admissible against him. under Garanchoskie, 251 Pa. 247, 96 Atl. 513 (mur
C. C. P. § 606. the pretences hlwing been made der of J. for improper intimacy "itb. defend
by him as agent for the wife); J[ o. 1873. ant's wife; wife admitted for the proeccution. 
Paul t). Leavitt, 53 Mo. 595. 597; 1873. under St. 1899. April 11. § 2, quoted ante. 
Chesley r. Chesley, 54 Mo. 3·17; 1877. Haerle § 488); 1917. Lyen tI. Lyen. 98 Wash. 498. 167 
tI. Kreihn. 65 Mo. 202. 206; 1892. Leete t). Pac. 1113 (alienation of husband's affections; 
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equivalent to those abolishing the privilege, in part or entirely (poat, 
§ 2245). 

6. Exercise of the Privilege 

§ 2241. Whose is the Privilege. If we consult the reason most com
monly advanced in support of the privilege, namely, the prevention of mari. 
tal dissension (ante, § 2228), it would seem to attribute the privilege to the 
marital party only, and not to the marital witness. That is, if the husband 
is the defendant, and the wife is called against him as a witness, exclusion 
is here directed to prevent ill-feeling against her on the husband's part, for 
her revelation of the truth; and thus, if that ill-feeling of his were obviated, 
it would seem that no concern of hers was involved. But taking the other 
suggested reason for the privilege, namely, immunity from the repugnant 
situation of being condemned by one's spouse or of hecoming the instrument 
of a spouse's condemnation (ante, § 2228), the privilege seems to be equally 
that of party and of witness. In other words, while the defendant-husband is 
entitled to be protected against condemnation through the wife's testimony, 
the witness-wife is also entitled to be protected against becoming the instru
ment of that condemnation, the sentiment in each case being equal in 
degree and yet different in quality. 

The latter view seems generally to be accepted, by implication underlying 
the various judicial utterances; but precise rulings are naturally rare, and 
depend much on the wording of statutes. It is established in some Courts 
that at least the privilege belongs to the party-spouse against whom the 
other is offered as a witness.1 Rarely is the privibge denied to belong to 
the witne,soa-spouse; 2 and rarely also is it denied to belong to the party
spouse.3 In any case, if the husband is not a party, and the wife is called to 
testify against his interest, a case in which the privilege is by some Courts 
held applicable (ante, § 2235), the privilege may be waived by husband and 

the husband having ceased to be a party to wife being entitled as a party to testify); 
the case. his deposition was held not admis- 1878. State 11. Buffington. 20 Ran. 599. 616; 
sibleragainstthe wife. under Rem. Code § 1214) ; 1892. State v. Geer. 48 Ran. 752. 754. 30 Pac. 
W. Va. 1381. Zane v. Fink. 18 W. Va. 693.744 236 (the wife may consent. though not com
(former statutory exception for suits between pellable. to testify against husband); 1920. 
husband and wife. applied). State v. Bischoff. 146 La. 748. 84 So. 41 

Upon these various statutes. compare also (bigamy; the first wife admitted voluntarily 
the rulings cited ante. § 617. interpreting the to testify against the defendant. under St. 
same statutes as applied to qualify one spouse 1916. No. 157); 1904. Com. v. Barker. 185 
to testify on behalf of the other. Mass. 324. 70 N. E. 203 (under Rev. L. 1902. 

§ BU. 1 1896. Ward v. Dickson. 96 Ia. c. 175. § 20. Gen. L. 1920. c. 233. § 20, the wife 
708. 65 N. W. 997; 1894. People v. Gordon. may voluntarily testify against the husband 
100 Mich. 518. 520. 59 N. W. 322; 1895, in a criminal case); 1920. Com. II. Baronian. 
Lih! 11. Libs. 44 Nebr. 143. 62 N. W. 457. 235 Mass. 364. 126 N. E. 833 (perjury; wife 

2 1882. Turner Il. State. 60 Miss. 351 (assault permitted to testify voluntarily to husband
and battery on the wife; the wife compellable defendant's statements made before marriage). 
to te&tiCy. t!lOugh unwilling. the husband not The following ruling is plainlyconect in any 
having here a privilege; and even if the wife case: 1883. Dumas Il. State. 14 Tex. App. 464. 
had. the husband could not raise the objection. 473 (if the wife is qualified on the husbandl!l' 
on the principle of § 2196. antc). behalf. she is compellable on his behalf. even 

s 1871. State v. McCord. 8 Kan. 232 (the against her will). 
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wife, without regard to the party·.opponent; for, upon the general principle 
(ante, § 2196), the privilege is personal to them and does not concern the 
party.4 

§ 2242. Waivei.'" of the Privilege. (1) If Lord Coke's fantastic reason 
(ante, § 2228) had been the real one for the privilege, then indeed it would 
have been no privilege, in any true sense, and therefore there could have 
been no waiver; for privilege implies option (ante, §§ 2175, 2196, 2197). A 
privilege without a waiver becomes a vain use of words, and means no more 
nor less than an absolute rule of exclusion, of a vel'y different type (ante. 
§ 2175). But on no other reason than Lord Coke's could this result be 
reached: for, by either of the main and popular reasons, the object of the 
privilege is to protect from the consequences of ill-feeling or from a repug
na~t situation (ante, § 2238); and this implies necessarily that a spouse not 
apprehending such consequences, or not desiring to be protected, may waive 
the protection which is optionally granted. 

Nevertheless, the application of the privilege has tended to be obscured 
by the use of the term "incompetency" for both the disqualification to 
testify on the spouse's behalf and the privilege not to testify against the 
spouse. The former is plainly an absolute rule of law, not left to the party's 
option (ante, § 604); the latter is a mere privilege. The common phrase, 
declaring them "incompetent to testify for or against the other," by asso
ciating the former with the latter, has sometimes led, by confusion, to the 
extension of the idea of absoluteness from the one to the other. In a few 
instances, it has been denied or doubted that the prh-ilege can be waived.1 

But this doubt is entirely unfounded, and is repudiated not only by occasional 
decision,2 but also by implication in most of the modern statutes which 

• 1862, Wright, J., in RUBS ~. Steamboat 
War Eagle, 14 la_ 363, 375 ("The prohibition 
is not founded on int~rest, but [onl the inter
ruption which the allowance of such a practice 
might produce in the domestic hatmony of the 
parties on grounds of policy appertaining to 
the domestic relation. Such considerations 
are addressed to the husband or wife, and not to 
their adversary_ The privilege is a personal 
one; and therefore. if the husband is ready to 
waive the right, and the wife docs not object, 
it is not for the other pa.-ty to stand guardisn 
over the domestic quiet and welfare "); 1911. 
State ~. Stewart, 85 Kan. 404, 116 Pac. 489 
(holding only that the party's counsel may 
properly request or suggest to the judge that 
the husband-witness be informed of the privi
lege; whether the party may take ar)vantage 
of an erroneous denial of the privilege. not 
decided). 

§ 2242. 1 1736, Barker v. Dixie. Lee cas. t. 
Hardwicke 264 (case too confusedly reported 
to be of any value); 1883. Clark ~. Krause, 13 
D. C. 559. 573 (prhilege cannot be waived; 
8IIid obiter); 1903, Barber ~. People, 203 Ill. 
543. 68 N. E. 93 (calling the first wife, in a 

prosecution for bigamy; waiver not allowed) ; 
1875. Tilton v. Beecher, N. Y .• Official Report. 
III. 313. ~",'i. 925 (crim. con.; Mrs. Tilton 
was not olf.'rcd by the defeIJdant, but the 
plaintiff expressed his consent and waiver of 
objection to the defendant ealling her; the 
judge was not obliged to renrler a decision, but 
the defendant and the plaintiff respectiVely 
contended that a waiver was and was not 
~ufficient to render the wife admissihle; and 
the plaintiff argued that an inferpnce might 
be drawn from the defendant's failure to call 
her); 1902. Brock D. State. 44 Tex. Cr. 335, 7I 
S. W. 20 (neither the testifying spouse. nor 
the one testified against. can waive); 1903. 
Davis v. State. 45 Tex. Cr. 292. 77 S. W. 
451. 

2 Eng. 1829. Best. C. J., in Pedley ~. WelIea
ley. 3 C. & P. 558; U. S. 1862, Russ~. Steam
boat War Eagle, 14 Ia. 363, 375 (under a 
statute expressly sanctioning a waiver); 1865. 
Blake v. Graves, 18 Ia. 312, 318 (same; by a 
majority); 1890. Estey I). Fuller I. Co., 82 
Ia. 678, 682, 46 N. W. 1098. aemble (same). 
Add the eases cited in notes 4-8. infra. 
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declare the one inadmissible against the other "without the consent of the 
other." 3 

(2) Who may waive the privilege depends upon whose privilege it is, . a 
question already considered (ante, § 2241). 

(3) What constitutes a waiver is usually not difficult to answer. Consent, 
express or implied, before trial may have the effect of a waiver.4 A f~ilure 
to object, upon the calling of the spouse to the stand, must be equiva
lent to consent.5 In a few jurisdictions, it is expressly enacted that the 
taking of the stand by a party shall constitute a waiver as to his privilege 
for his wife's testimony.6 The usual case presented is that of a party who 
calls his wife on his own behalf and then attempts to claim his privilege 
to prevent her cross-examination. Argument is scarcely needed to demon
strate the unfairness and the logical inconsistency of such a proceeding; it 
involves of course a waiver,7 and yet this has in at least one Court been 
denied.s 

§ 2243. Inference from Exercise of the Privilege. If the spouse against 
whom it is desired to call the other as a witness takes advantage of the privi
lege and thus causes the rejection of the witness, how far may this circum
stance be taken as permitting the inference that the excluded testimony 
would be unfavorable to the party-spouse? The established principle (ante, 
§ 286) permits such an inference ordinarily, from the suppression of avail-

I The statutes are coll~ted ante, § 488. 
, 1878, Hubbell \). Grant, 39 Mich. 641, 643 

(consent not implied from failure to object to 
discovery under oath). But no doubt a 8tipu
lation, in the nature of a judicial admission 
(post, § 2590), or a contract (ante, § 7a) would 
suffice. 

, 1914, Cohen II. U. S., 9th C. C. A., 214 Fed. 
23 (wife held properly admissible where it did 
not appear that either she or her husband did 
not consent); 1906, People II. Chadwick, 4 Cal. 
App. 63, 87 Pac. 384, 389 (but a failure to object 
at a fOl'mer trial is not a waiver for a subsequent 
trial); 1883, Benson 11. Morgan, 50 Mich. 77, 
79, 14 N. W. 705 (consent implied from at
tendance in court and failure to object): 
1913, Hunter \). State, 10 Oklo Cr. App. 119, 
134 PIlC. 1134. 

Compare the rules for objections (ante, §§ 18, 
486). 

S As in the Codes of California, Oregon, etc., 
quoted ante, § 488; construed in the following 
eM!! erroneously: 1899, State II. McGrath, 35 
Or. 109,57 Pac. 321 (under C. C. P. § 713, a de
fendant by taking the stand in a criminal case 
does not consent to the examination of his wife 
by the prosecution; a singular reading out of 
an express provision). 

The husband's own tutimonll to hill wile's 
.tatementa, in an iosue where !lhe is virtually an 
opposed party in interest, ought to be a waiver 
of the privilege. because in fairness she ahould 
have an opportunity to deny or explain. Con-

iTa: 1910, Fuller v. Robinson, 230 Mo. 22, 130 
S. W. 343 (alienation of affections). 

7 1899, National Germ. Am. Bank V. Law
rence, 77 Minn. 282, 80 N. W. 363 (a husband's 
pCl'mission of the wife's testimony" .:ompletely 
waives his statutory privilege" for purposes of 
her croSB-CJ:amination): 1897, Danley 11. Dan
ley, 179 Pa. 170, 36 At!. 225 (a plaintiff-wife 
admitted after examination at the opponent's 
demand, although her husband W8ll a co-defend
ant); and some of the statutes quoted ante. 
§ 488. 

• 1869, Griffin V. State, 32 Tex. 164, 166; but 
this ruling did not long remain: 1870, Creamer 
II. State, 34 Tex. 173 (preceding case repudi
ated: but the prosecution may not e:ramine to 
new matter); 1876, Hampton V. State, 45 
Tex. 154, 158 (cross-examination to her state
ments on the preliminary e:ramination, 
allowed): 1884, Washington 11. State, 17 Tex. 
App. 197, 204 (like Creamer 11. State): 1889, 
Johnson V. State, 28 Tex. App. 17, 25, 11 S. W. 
667 (same); 1893, Bluman v. State, 33 Tex. 
Cr. 43, 64, 21 S. W. 1027,26 S. W. 75 (same) : 
1895, Hoover \). State, 35 Tex. Cr. 342, 345, 33 
S. W. 337 (same) ; 1907, Jones 11. State. 51 Tex. 
Cr. 472, 101 S. W. 993 (Hoover 11. State 
fonowed). 

Distinguish the question (ante, § 1885) 
whether in general a witness may be cross
examined on the subject of the tDhole CllaB or 
only on the subject of the direct e:a:amination. 
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able testimony, or the failure to utilize it. Must it yield in this instance, as 
being inconsistent with the full exercise of the privilege? This question has 
usually been answered in the affirmative: 1 

§ 2US. 1 ENGLAND: St. 1898, 61 and 62 Mass. 438, 99 N. E. 266 (defendant's failure 
Vict. c. 36, Criminal Evicl. A~t, § 1 (b) (" The to call his wife, held open to (;omment; like 
failure of any p~rson charged with an offence, People n. Hovey); N. Y. 1883, People~. Hovey, 
or of the wife or hu~band, 118 the oase may be, 92 N. Y. 554, li59 (inference allowable from the 
of the person so charged, to give evidence, failure of the nefendant to call his'l1o-iIe, an eye
shaH not be made the subject of any comment "itness, who was not compellable to testify 
by the prosecution"; but this is merely an against him, but was competent for him); 
unnatural application of the prinriple of § 282, Okl. 1909, Rhea n. Territory, 3 Oklo Cr. 230, 
ante, and not a recognition of the doctrine that 105 Pac. 314 (whcre by luw the defendant's 
exercise of this privilege is no ground for wife may testify for him but he is privileged 
inference, for by § 4 of the same Act, quoted not to let the prosccution call her against him, 
in full ante, § 488, the privilege is abolished) ; the Court may tell the jury that the prosecu-
1910, Dickman's Case, 5 Cr. App. 135 (applying tion has no power to call her but that the 
St. 1898, § 1). defendant has, to prevent any inference from 

CAN.~DA: Dom. St. 1893, c.31, § 4, Rev. bcing drawn against the prosecution; and an 
St. 1906, c. 145, § 4 ("the failure of the person inference may be drawn against the defendant); 
charged, or of the wife or husband of such per- Tex. 1869, Griffin ~. State, 32 Tex. 164, 166; 
son, to testify, shall not be made the subject 1906, McMichael t'. State, 49 Tex. Cr. 422, 
of comment," etc.; quoted in full an/e, § 485; 93 S. W. 723 ("ife an eye-",itness); 1917, Nor
the same comment here applies as to the English wood 11. State, 80 Tex. Cr. 552,192 S. W. 248 
statute above); 1898, R. 11. Corby, 30 N. Sc. (murder; a con"ersation between defendant 
330, 332; 1903, R. 11. Hill, 36 N. Sc. 253 and his wife took place on his return home; 
(following R. 11. Corby, supra, even where the the defendant claimed privilege when the State 
defendant's counsel had already introduced the asked the wife on cross-examination to state 
subject by explaining the wife's absence); the conversation; held that a comment on 
1915, R. v. Romano, 21 D. L. R. 195, Que. defendunt's failure to usc or prevention of use 
(judge's comment on accused's wife's failure to of hi~ "ife's testimony was allowable: but, 
testify, held inproper); 1916, R. 11. Lindsay, on rehearing, that the defendant's claim of 
30 D. L. R. 417, Onto (incest; comment by privilege for communications wus valid, on 
Crown counsel on failure of defendant's wife the principle of § 2332, post; Prendergast, J., 
to testify, held error). diss.; the opinions collate fully the Texas 

UNl'1'£D STATES: Ariz. 1914, Zumwalt 11. cuses); 1921, Smith 11. State, 90 Tex. Cr. 24, 
State, 16 Ariz. 82, 141 Pac. 710 (statutory rape; 232 S. W. 497 (murder, the wifc being on 
under P. C. 1913, § 1228, the defendant's eye-"itness;" the jury were legitimately told 
failure to call his wife cannot be commented that he might ha"c done so [i. e. called 
on); IU. 1906, Mash v. People, 220 Ill. 86, her) had he wished, but that the State could 
77 N. E. 92 (prosecuting counsel's argument not"). 
drawing an inference from the wife's claim, Uncertain: 1893, Graves 11. U. S., 150 U. S. 
held to have been here excused by the 118, 120, 14 Sup. 40 (a woman was present 
defendant'R counsel's prior similor impro- "ith the murderer; the defendant's failure to 
priety); Kan. 1918, State V. Peterson, 102 have his wife in court, so that it could be seen 
Kan. 900, 171 Pac. 1153 (robbery); Mich. whether she was the woman, and the party 
1867, Knowles 11. People, 15 Mich. 408, 413 thus identified, not allowed as ground for 
(quoted wpra); Minn. 1899, National Germ. inference, partly because he was not bound to 
Am. Bank 11. Lawrence, 77 Minn. 282, 79 N. W. anticipate the need, partly because she "'as 
1016; 1918, State ~. Rampert., 139 Minn. 132, incompetent to testify for him; Brewer, J., 
165 N. W. 972 (carnal knowledge under age) ; diss.); 1918, State v. Morgan, 142 La. 755, 17 
Mia •. 1885, Johnson v. State, 63 Miss. 313 So. 588 (murder: comment on defendant's 
(the wife being here competent, but the wife's failure to testify for him; not decided) ; 
hushand-defendant being privileged not to call 1896, State v. Hatcher, 29 Or. 309, 44 Pac. 584 
her; quoted supra): 1912, Fannie V. State, (left doubtful, though erroneously treated as 
101 Miss. 378, 58 So. 2 (Johnson 11. State involved in the pri,ilege, on the same principle 
followed); Mo. 1905, State 11. Shouse, 188 Mo. as in the privilege against self-crimination; 
473,87 S. W. 480; .70:. C. 1921, State 11. Harris, but held that in any cllse the failure showl 
181 N. C. 600, 107 S. E. 466 (",ife of accused; nothing unless it appears that the wife was 
no inference allOWed from failure to call her) ; "ithin the jurisdiction. and that she was 
W. Va. 1905. State v. Taylor. 57 W. Va. 228, willing tQ waive her prhilege) ; 1921, Corvin 11. 
50 S. E. 247 (like Johnson 11. State, Miss.); Com.,' Va. ,108 S. E. 652 (bigamy: 
and several of the statutes quoted ante, I 488. failure of th" alleged second "ife to testify, 

Contra: MaS$. 1912, Com. 11. Spencer, 212 held not a subject for instruction, under Code 
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1867, C.UIPBE(,L, J., in KTWWle8 v. People, 15 Mich. 4{)8, 413: "If the omission to call 
the wife upon the stand is to be treated as warranting the conclusion that her testimony 
would be adverse, then the privilege is entirely destroyed and she will have to be called 

. at all events ...• The law, in pennitting husbands and wives to testify on behalf of each 
other, cannot have contemplated that any moral coercion should enable others to Corce 
them into the witllcss-box." 

1885, ARNOLD, J., in Joh/Ulon v. SUIte, 63 Miss. 313,317: "If the failure of the husband 
to call his wife as a witness in hi~ behalf is to be construed as testimony or as a circum-• 
stallcc against him, his privilege and option in the matter would be annulled, and he 
would be compelled in all enses to introduce her or run the hazard of being convicted on 
a constrained, impli(',l ('ollfession or admission, or to make explanations for introducing 
her which might in\"uh-c the sacred privacy of domestic life." 

Whether ihis conclusion is inevitable is at least open to argument. The 
argument against it is that there is no actual coercion and no actual denial 
of the privilege, but merely a dilemma and an option, which are created, not 
by any direct attempt to break into the privilege, but by the accidental coin
cidence, upon the same piece of testimony, of two independent principles of 
law, neither one of which. should be made to yield rather than the other. 
This argument is nearly the same as that which applies to the privilege against 
self-crimination (post, § 2272), and need not be further noticed here.2 

It must be noted that, when the privilege does not exist,3 or where it has 
been waived,4 the inference is permissible; and, furthermore, that, in any 
event, upon the same principle as under the privilege against self-crimination 
(post, § 2272), the party desiring to compel the spouse to testify may at least 
call for the testimony, and is not to be deprived of it until the party-spouse 
formally objects and claims the privilege.s 

7. Statutory Changes 

§ 2245. Statutory Abolition, Ezpress or Implied. The progress of accept
ance of Bentham's reasoning, in its effect on this privilege, has not been as 
1919. § 6211. the status of the woman being State, 54 Tex. Cr. 234, 75 S. W. 497, aCl7lblc 
one of the issues). (Henderson, J., diss.). 

The following ruling seems correct: 1907, 4 1870, Creamer ~. State, 34 Tex. 173 (tbe 
State ~. Brown, 118 La. 373,42 So. 969 (state- husband's refusal to allow cross-examination of 
ment by the prosecuting attorney that the the ",;fe; inference pel'luissihle). 
defendant's ",;fe could testify neither for nor Ii 1915. State ~. Roby, 128 Minn. 187, 150 
against the accused. held not improper). N. W. 793 (carnal knowledge of a female minor; 

, It may be added that the present question the prosecution's request for the defendant's 
must be distinguished from thnt which arises cOllsent to his ",;fe being called, held proper, 
when the witness-spouse is disqualified on the even though the defendant had before trial 
other's behalf, and not merely privileged, served a notice objecting to her testimony being 
because then it is impossible to use the testi- taken in any form); 1915, State t1. Virgens, 
mony under any conditions. and no inference 128 l\Hnn. 422, 151 N. W. 190 (murder; the 
could arise even if there were no privilege; defence having e\;denced intimacy of the de
t'Us is an ordinary deduction from the general fendant's wife with a paramour and the pos
principle affecting such inferences, and the sible guilt of the paramour as the murderer, 
rulings have beeu already noted thereunder the prosecution was allowed to ask the defend
(ante, § 286). ant whether he would consent to the wife's 

s 1873, Alley's Trial. Mass., Pamph. Rep. testifying, as a means of rebutting the prose-
144 (that the defendant's wife was not called to clltion's acquiescence in the defence's insinua
explain his whereabouts. allowed to be con- tion); 1895. Com. 11. Weber, 167 Pa. 153, 31 
sidercd); 1902, Richardson 11. State, 44 Tex. Atl. 481. Contra: 1903, Moore 11. State, 45 
Cr. 211. 70 S. W. 320. Contra: 1903, Moore 11. Tex. Cr. 234, 75 S. W. 497 (Henderson, J., diss.). 
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rapid as with most others of his proposed reforms. The disqualification of 
interested persons has been removed, as well as that of parties in civil cases 
and of defendants in criminal cases (ante, §§ 576, 577, 579). The privilege 
of parties in civil cases has been swept away (ante, § 2218). The disqualifi
cation of husband or wife on the other's behal£ has disappeared in almost 
all jurisdictions (ante, § (302). But their privilege has been entirely removed 
in only a minority of jurisdictions.l 

:\fany and large inroads, however, have been made upon it by statutory 
exceptions iI. almost every jurisdiction; 2 and in some States the statutory 
alteration of the privilege" for example, b;,' den;,'ing it in civil cases 1)(18 

ri~en beyond the degree of an exception to that of a partial abolition. The 
consequence of these numerous express changes, and of the enactment of the 
other statutes dealing with parties and intere:-;ted persons, has been to require 
more or less judicial interpretation to determine the effect of the legislation 
upon the privilege. These rulings depend hugel;,' upon the phrasing of the 
individual statutes; but some of the questions presented have general 
features, which rna;\' here be noticed. 

(a) 'I'he statutes declaring that no person should be "excluded" or "in
competent" by reason of being a party to the cause might well be argued to 
have the effect of abolishing the disqualification of a husband or wife. when 
a part;,', to testify for the other; 3 but they could not have the effect of 
abolishing the privilege . namely, of making the one compellable against 
the other unless the notion of incompetency were given its larger and 
looser meaning (ante, § 2242) of disqualification and of privilege also. Such 
a meaning was given to it by some Courts, because it was commonly 
construed as abolishing for parties both disqualification and privilege; so 
that when the husband and the wife were parties, neither could prevent the 
other being called on the opposite side; 4 und this effect was sometimes 

§ 22015. t The statutes arc nil placcd, for Burden applicd to 0. wifc's and a husband's 
convenience' sake. ante. § 488. admissions); 1861. Chamberlain v. People. 2:1 

Stated summarily. the general result seems N. Y. 85. 88; 1869. Rc O'Brien, 24 Wis. 547 
to be now as (ollows: (v.;!c compellable to answer in proccedings to 

Civil Cases: Thc spouse, as witncaa, is com- reach property of a judgment debtor. her 
Ilellllble in England, in eight Canadian Prov- husband); 1883. Carney 11. Gleissner. 58 Wis. 
inccs. and in elcven States; as against a party- 674. 17 N. W. 398 (but not when the v.;tness 
8pouse only, the privilegc i~ abandoned in one is interested. if not a party; here a v.;(e was 
State. Dot admitted for the bailee of her separate 

Criminal Cascs: Thc spouse. III witness. is property sued in replevin by hf'r husband); 
compellablc in England (?) and in one State; 1886. B1abon ~. Gilchrist. 67 Wis. 38, 4.5, 29 
as against a partll-spouse onlll, the privilege is N. W. 220 (proceedings against a judgment 
abandoned in seven States. debtor; his v.;fe not examinable. because not a 

2 A1rcady examined ante, § 2240. party; distinguishing Rc O·Brien. 8upra, 
a This effect has been already examined where a different procedure then prevailed). 

(ante. § 613). Contra: 1904. Lenoir ~. Lenoir, 24 D. C. 
4 1877, Sutherland 11. Hankins. 56 Ind. 343. App. 160. 165 (said obiter that Code 1901. 

351 (contested will. the v.;fc being an heir, but § 1068. quoted ante. § 488, does not make the 
withdrawing as a' plaintiff and joining as a parties competent in a dh'oree case. thus pre
defendant; husband compellable to testify serving the rull!of Burdett .. r. Burdette. 13 D, C. 
for the heirs); 1871. Richards 11. Burden. 31 Ia. 469. infra, n. 7. and Bergheimer v. Bergheimer. 
305, 310; 1904, Chas1avka 11. Mechalek. 124 17 D. C. App. 381. in spite of the subsequent 
Ia. G9, 99 N. W. 154 (rule of Richards L'. broad language of Code 1901; this result is 
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conceded for suits for divorce 5 and other suits where they were the sole 
parties and on opposite sides.6 But no such consequence could plausibly be 
deduced from the statutes abolishing intere8t as a disqualification; 7 for there 
was here no privilege to be abolished (allte, § 2222). A statute, it may 
be noted, making husband or wife "competent" would of course (by the 
same construction above mentioned) make the person compellable also.s 

These problems of interpretation, however, arose chiefly under the earlier 
statutes. Successive revisions have left fe\y of them to survive for judicial 
ruling. 

(b) The codification of many jurisdictions has given the criminal and 
the civil procedure a separate treatment, and thus it is necessary some
times to resort to construction to determine how far a given rule ap
plies in common to civil alld criminal ca3C8. ~IoreO\'er, in the earlier 
steps of legislation, the privilege was sometimes abolished for the former 
class of cases but expressly retained for the latter; and thus the ques
tion has often arisen how far the abolition of the pridlege has been car
ried by the Legislature. This question depends, of course, entirely on the 
wording of the local statutes; and it has therefore received varying 
answers, sometimes that the privilege is in criminal cases retained 9 or 

unsound also as a matter of legal reasoning, as heretofore intcrpreted; "the statute that 
for the Court mistakcs the rule of Code 1901, removed the disqualification removcd the 
• 964, quoted ante, § 2067, 11. 10, to have some privilege also"; carcful opinion by Parkhill, 
effect in disqualilying the parties, instead of J.; Whitficld, C. J., and Shackleford, J .. 
merely requiring corroboration) ; 1\)05, diss.); 1872, Southwick c. Southwick, 49 N. Y. 
Bishop v. Bishop, 124 Ga. 293, 52 S. E. 743 510. 
(divorce for adultery, and tcstimony to adul- But not a statute a~oli3hing .. any disquali
tery in a proceeding lor alimony pending suit fication known to the common law": 1909, 
for divorce for dcsertion). U. S. 11. Meyers, 14 ~. Mex. 522, 99 Pac. 336 

I 1872, Moore v. Moore, 51 Mo. 118, 119; (olle judgc di8~.). 
1873. Berlin v. Herlin, 52 Mo. 151; 1861, I ESGLA!'iD: 1911, Acaater's and Leach's 
Chamberlain v. People, 23 ~. Y. 85, SS; 1805, Case,7 Cr. App. 8·1 (under St. 1898, 61-2 Vict. 
Hays v. Hays, 19 Wis. 182. Compare the c. 36, § 4, the wife of a defendant is compel
same result reached by another roud in the lable, without her consent, to tcstify; stat
rulings cited ante, § 22:i9. utes carcfully examined, in a convincing 

• 18N, Darner v. Darner, 58 Mo. 222, 234 opinion by L. C. J. Alvcrstone); rC\'ersed on 
(controversy of land-title). appeal in Leach t'. Rex, [1912J A. C. 305, 7 Cr. 

7 1883, Burdette 11. Burdettc, 13 D. C. 469; App. 157 (~onstruing St. 1898, 61-2 Vict. 
1883, Clark v. Krause, 13 D. C. 559, 572; c. 36, ~ 4," thc wife or husband ••. may be 
1896, Ward v. Dickson, 96 In. 708, 65 N. W. called as a witness" etc.; wife held not cem-
998, semble; 1860, Breed v. Gove, 41 N. H. pelluble). On this topic, under modern 
452, ·154. Contra: 1873, Rowlnnd 1'. Plum- English statutes, see the Icarned pamphlet of 
mer, 50 Ala. 182, 193, aem/,/c. Herman Cohen, ESQ., of the Inner Temple, 

But it was held in one jurisdiction that "Spouse-Witnesses in Criminal Cases" (Lon
the renI party, being a spouse, became com- don, 1913); the preface says, "This little 
pellable to testify, when thc other was but a essay owes its origin to the argument of the 
nominal party: 1807. !\Ietler's Adm'r v. Solicitor-General and Mr. (now Mr. Justice) 
Metler, 18 N. J. Eq. 270, 277; 1868, Petrick Rowlatt in Leach's Case." 
v. Ashcroft, 19 N. J. Eq. 339, 8emble. CAN.W.\: 1913, R. v. Allen, N. Dr. S. C., 

s 1909, Ex parte Beville, 58 Fla. 170, 50 So. 14 D. L. R. 825 (wife not admissible against 
685 (habeas corpus for a wife committed for her hushand, cven though she consents, on a 
refusing to testify before the grand jury charge of obtaining money hy false pretences). 
against her husbund, on a mutter not involv- USITED STATE!<: 1915, Smith 1'. State, 
ing a crime against her person nor u marital 13 Aln. App. 411, 69 So. 406 (bastardy; 
communication; held compellahle, under defendant's wife admissible, the case not being 
Rev. St. 1892, § 2863, and St. 1891, c. 4029, criminal); 1894, State v. Willis, 119 Mo. 485, 
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abolished,IO or that in civil cases it is retained 11 or abolisbed,12 and SOme
times that it is in both civil and criminal cases alike retained 13 or alike 
abolished.14 The time ought soon to come when these rulings are outlawed 
by reform (as some of them even now are). Doubtless, before the centenary 
of Bentham's death, no vestige of the privilege will remain. 

488,24 S. W. 1008; 1908, State~. Orth, 79 Oh. 
130, 86 N. E. 476 (father's refusal to support 
children; mother's testimony held not admis
sible agaill8t him in a criminal case). 

10 Canada: 1903, Gosselin v. King, 33 Can. 
Sup. 255, 263 (under Dom. Evidence Act 1893, 
c. 31, § 4, thc husband or "'ife of the accused is 
both admissible and compellable to testify 
for the prosecution against the accused: 
Mills, J., diss.); but now see Dom. Rev. St. 
1906, c. 145, § 4, quoted ante, § 488. . 

United States: Ala. 1875, Jackson ~. State. 
63 Ala. 472; Del. 1918. State r. Jaroslowski. 
30 Del. 108, 103 At!. 657 (father's murder oC 
his infant child by poison; the wife being 
called for the prosecution with her consent, 
held that under Rev. C. 1915, § 4216. the hus
band had no prhilege; whether the wife would 
have been privileged. not decided); Fla. 
1894. Everett e. State. 33 Fla. 661, 66·1. 15 
So. 543 (St. 1891. c. 4029. Rev. G. S. 1919, 
I 2702. and Rev. St. 1S92. § 2863. Rev. G. S. 
1919. § 6018. taken together. make the wife 
admi~sible in criminal cases against the hus
band); 1898. Mercer ll. State. 40 Fla. 216. 24 
So. 154: Md. 1906. Richardson v. State. 103 
Md. 112, 63 At!. 317 (under Pub. Gen. L. 
1904. art. 35. § 4. the husband or wife is admis
Bible for the prosecution. though not compel
lable): Mass. 1892. Com. ll. Dill. 156 Mass. 
226.228.30 N. E. 1016: 1895. Com.ll. Hayden, 
163 Mass. 453. 456.40 N. E. 846; S. C. 1897, 
State ll. Reynolds. 48 S. C. 384. 26 S. E. 679 
(einee the omission in 1882 of a clause specifi
caUy limiting the section's application to civil 

cllses. the section applies equally to criminal 
cases; thus disposing of State ~. Belcher. 1880, 
13 S. C. 459. and State v. Dodson. 1881, 16 
S. C. 460. decided under the original statute) ; 
Tenn. 1916. McCormick v. State, 135 Tenn. 
218. 186 S. W. 95 (St. 1915. e. 161, abolishing 
the privilege in I'timinal (Oases. applied); Vt. 
1913. State v. Nieburg. 86 Yt. 392, 85 At!. 769: 
1915. State ll. Shaw. 89 Yt. 121, 94 At!. 434 
(adultery; following State v. Nieburg). 

11 1884. Stephenson v. Cook. 64 Ia. 265, 269, 
20 N. W. 182; 1893. Niland v. Kalish, 37 N ebr. 
47.49,55 N. W. 295; 1894. Skinner v. Skinner. 
38 Nebr. 756, 760. 57 N. W. 534 (nor do the 
statutes removing married women's property 
disabilities affect the statute upon evidence) ; 
1894. Greene I). Greene. 42 Nebr. 634. 638, 60 
N. W. 937 (same): 1904. Reed v. Reed. 70 
Nebr. 775. 98 N. W. 76 (property rights). 

11 1911, Harris v. Brown, C. C. A., 187 Fed. 
6 (Gen. St. 1909, Kansas. § 5915, C. C. P. 
§ 321. held to abolish ul\ marital incompetencY 
except for marital communications): 1882, 
Williams v. Riley. 88 Ind. 290. 296: 1895, 
Jordlln ~. State. 142 Ind. 422. 425; 1874. 
Westerman v. Westclinan, 25 Oh. St. 500, 
507. 

13 1879, Byrd v. State. 57 Miss. 243; 1880. 
Anon .• 58 Miss. 15; 1881. Leach ll. Shelby. 
58 Miss. 681. 688; but under the Code or 
1892. see Saffold v. Horne (1894), 72 MiBS.470, 
482. 18 So. 433. 

a 1879. Brown ~. Norton. 67 Ind. 424; 
1879. Hutchllson v. Stat.e. 67 Ind. 449; 1881. 
Smith ll. Smith, 77 Ind. 80, 82. 
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TOPIC A (continued): PRIVILEGED TOPICS 

SUB-TOPIC III: PRIVILEGE FOR SELF-DRIMINATING FACTS 

CHAPTER T.XX VIn. 
1. In general 

§ 2250. Hist{)ry of the Privilege. 
§ 2251. Policy of the Privilege. 
§ 2252. Constitutional and Statutory 

Phrasings' I(inds of Proceeding affected 
by the Constitutional Sanction (Grand 
Jury, Legislative Inquiry, etc.). 

2. Kinds of Facts protected from 
Disclosure 

2254. Civil Liability. 
2255. Infamy or Disgrace. 

§ 2256. Criminal Liability: (a) For
feiture. 

§ 2257. Same: (b) Penalty. 
§ 2258. Crime under Foreign Sov-

ereignty. 
§ 2259. Crime of a Third Person. 
§ 2259a. Crime of a Corporation. 
§ 2259b. Crime of an Officer or Agent, 

disclosed by Corporate Books. 
§ 2259c. Crime disclosed ill (1) Public 

Books, or (2) Books required by Law to be 
kept. 

§ 2259d. Crime disclosed in Oral Report 
required by Law to be made. 

§ 2260. Facts H tending to Criminate." 
§ 2261. Fact.~ furnishing a Clue to the 

Discovery of Criminal Facts. . 

3. FOlin of Disclosure protected 
§ 2263. General Principle. 
§ 22M. Production or Inspection of 

Documents and Chattels. 
§ 2264a. Same: Custodian of Docu

ments called for j Bankrupt's Documents. 
§ 2265. Bodily Exhibition. 
§ 2266. Confessions and the Self-Crimi

nation Privilege, distinguished. 

4. and Effect of CJaiming the 
Privilege 

§ 2268. Plivile~e Must be Claimed; 
Criminative Questions not forbidden j Im
proper Cross-Examination t{) Character, 
oistinguished: Notice to Produce Crimina
th'e Docnments. 

§ 2269. Judge's Warning t{) the Witness. 
§ 2270. Who may Claim the Privilege; 

Party, Witness, Counsel; Effect of Erro
neous ComIJulsion. 

§ 2271. Who may Determine the Claim; 
Judge and Witness. 

§ 2272. Effect of Making Claim, as to 
Inferences permissible against the Claim
ant j General Principle. 

§ 2273. Same: Inference from not pro
ducing Evidence, distinguished. 

5. Cessation of the Privilege 
§ 2275. Waiver: (a) by Contract. 
§ 2276. Same: (b) by Volunteering 

Testimony on the Stand. 
§ 2277. Same: Cross-Examination to 

Accused's Character distinguished. 
§ 2278. Same: Other Principles affect

ing Cross-Examination and· Impeachmcnt. 
distinguished. 

§ 2279. Expurgation of Criminality: 
(a) by Conviction; (b) by Acquittal; (c) by 
Lapse of Time. 

§ 2280. Same: (d) by Executive Pardon. 
§ 2281. Same: (e) by Statutory Am

nesty. Indemnity or Immunity; (1) Statutes 
granting Immunity from Prosecution for 
the Offence. 

§ 2282. Same: Application of the Prin
ciple. 

§ 2283. Same: (2) Statutes forbidding 
Use of Testimony. 

§ 2284. Future Extension of this 
Measure . 

• 

1. In general 

§ 2250. History of the Privilege. I The history of the privilege against 
self-crimination has something more than the. ordinary interest of a rule of 

§ 22110. I The substance or the history Law Review 71. Since that time. a wider 
hl're set rorth ,,'as first printed in 5 Harvard surveyor the sources (including a page-to-
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Evidence, not only ~ecause the privilege has been given a constitutional 
sanction in nearly everyone of our jurisdictions; nor merely because the 
tracing of its origin takes us so far afield, in our survey, as the adminis
trative policy of WiHiam the Conqueror, and the criminal procedure of Louis 
XIV and the French Revolution; but particularly because the woof of its 
long story is woven across a tangled warp composed in part of the inventions 
of the earl~' canonists, of the momentous contest between the Courts of the 
common law and of the church, and of the political and religious issues of that 
convulsive period in English history, the days of the dictatorial Stuarts. To 
disentangle these various elements, while keeping each in sight and unbroken, 
is a complicated task. 

To begin with, two distinct and parallel lines of development must be kept 
in mind, the one an outgrowth of the other, succeeding it, and ~'et beginning 
just before the other comes to an end. The first is the history of the opposi
tion to the' ex officio' oath of the ecclesia.vtical courts; the second is the history 
of the opposition to the criminating question in the common-law courts, i. e. 
of the present privilege in its modern shape. Let us remember that there is, 
in the first part of this history, no question whatever of the subject of the 
second part, and that the second part has not yet begun to exist. The first 
part begins in the 1200s, and lasts well into the 1600s; the second part begins 
ill the early 1600s, and runs on for another century. 

I. Cnder the Anglo-Saxon rule, the bishops had sat as judges and enter
tained suits in the popular courts. But William the Conqueror, before 1100, 
had put an end to this. His enactment required the bishops to dec·ide the 
causes according to the ecclesiastical law; whence sprang up a separate 
system and a double judicature.2 By a centur~' later, the papal power and 
the regal power were in hot conflict over the delimitation of their jurisdic
tions; in the great Constitution of Clarendon, in 1164, Henry II temporarily 

• 
gained the advantage.3 By another century, Stephen and John had lost 
ground; and under Henry III the influence of the leaders of the church, 
foreign born and foreign educated, was in the ascendant.4 When Henry 
married his French wife, in 1236, there came over four uncles with her; one 
of whom, by name Boniface, was placed in the see of Canterbury as arch-

page search of the Corpus Juris Canonici) and u.roux, Paris. from vol. !. Bibliothl!que de 
the collection of much additional material has l'ecole des hautes etudes, sdences religieuS<'s) ; 
made it possible to trace the story more cor- llinschius. 1869-1897. System des Kutholisehell 
rectly. The present account was printed in 15 Kirchenreehts Init besollderer Rflcksicht auf 
Harv. Law Rev. 610 (1902); it has since been Deutschland; Pert~e, 1900. Storia dd diritto 
re~ised by taking note of the corroborative italiano.!!d cd .• vols. I-VI; :.~arnm. 1893. 
researcher, of Esmein. HinBchius. Pertile. Tanon. Histoirc de~ tribunaux de l'inGhlsition en 
and Salvi.oli. The first of these has once for all France; Salricli. Jusjurandunl de CalumniB. 
settled the early history of the subject on the 1888; M anuBlc di storia di diritto italiano. 
Continent. Their works cited herein are: 4th cd. 1903. 8th ed. 1921. 
Esmein, 1882. Histoire de la proc(,dure erimi- 2 Stubbs, Sel. ChBrt.S5, Const. Hist. II. 171 ; 
nelle CIl. France. et spcciulement de la proc€!dure Pollock & :"Iuitialld.Hist.Eng.Law. 1.66.67.432. 
illquisi'toire (translated as \'01. V of the Conti- 2 Poll. & Mait. 1, 104 fr.. 430 if. 
ncntal Legal History S~ri('s); 1896. La scrment • Stubbs. Const. Rist. II. 57-65; Poll. & 
dcs in'~ulp6s cn droit canoniqllc (rcprinted by Mait. I, 100; Gneist. Const. Rist. I. 240. 
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bishop (or perhaps archdeacon). In the same year, 1236 (Matthew Paris said 
1237), there came over also a Cardinal Otho. These two men were active in 
developing the local church law of England.b First to be noted is a consti
tution of Otho, promulgated at a Pan-Anglican council in London, 1236: 
"Jusjurandum calumnire in causis ecclesiasticis et civilibus de vel'itate di
cenda in spiritualibus, quo ut veritas facilius aperiatur et causre celerius 
terminentur, statuimus prrestari de cetero in regno Anglim secundum can
onicas et legitimas sanctiones, obtenta consuetudine in contrarium nOll 
obstante." G Next, in 1272, came a similar constitution from Boniface: 
"Statuimus quod laid, ubi de subditorum peccatis et excessibus corrigendis 
per prrelatos et judices ecclesiasticos inquiritur, ad prrestandum de veritate 
dicenda juramentum per excommunicationis sententias, si opus fuerit, com
pellantur." 7 Meanwhile, the general struggle between papal and ro .... al 
claims of jurisdiction had gone on. Vnder Edward I, the statute of 'Cir
eumspecte Agatis' (1285) favored the former's rights.s But by the early 
1300s the statute' De Articulis Cieri' 9 set fairly definite! imits; it was en
acted that the royal officers should not permit" quod aliq Ii laici in balliolle 
sua in aliqaibus lods conveniant ad aliquas recognitiones pf'r sacramenta sua 
facienda, nisi in causis matrimonialibus et testamentariis." Such are the 
preliminary data at the opening of this first part of the history. What was 
their significance for the relation of the parties to the contest? 

First of all, we may note that the opposition therein reflected had nothing 
to do with any objection to the general process of putting a man on his oath 
to declare his guilt or innocence; they concerned only the questions (a) 1c11O 

should have the right to do this, and (b) how it should be done. Moreover, 
the former of these things is alone at first concerned; later, the second comes 
to dominate in importance. Three stages are fairly well marked, namel;y, 
(1) to Elizabeth's time, (2) to Charles I's, (3) and afterwards. 

1. a. Who should have the riglzt<J of juri:Jdictionr This was in the 1200s 
and 1300s the great question. The statute 'De Articulis Cieri' settled the 
line of ecclesiastical jurisdiction over laymen by confining it to causes matri
monial and testamentary; and this in substance prevailed till the end of 
church courts in England.10 The forms of writs of prohibition were there
after based on this statutc.l1 A century later, in 1402, under Henry IV, the 

i Poll. &; !\fait. I, 93, 94. 103; Gibson's givcn by the editors, Cay and Tomlins. is 
Codcx Jur. Eccl. Angl. 1011; Lindwood's 'tcnlpore incerto' before thc end of Edward II's 
Provinciale, preface to parts I and II; Jura reign (1326). Coke attributes it to the first 
Ecclesiastica, II. 90; Cokc. 12 Rep. 26; 2 few years of Edward I; but this, for several 
Inst. 699. 657. reasoM, is improbable. In 9 Edward II 

a Lindwood. pt. II. p. 60; Gibson. 1011; (1316), certain Articuli CIeri had been pre-
12 Rep. 28. sented by the clergy in a futile protcst against 

7 Lindwood. pt. I, p. 109; 12 Rcp. 26. In the !narrowncss of their powcrs; Statutes, I, 
the notes to Lindwood. it is added that tho 171; Lindwood, pt. III. p. 37; 2 Inst. 601. 
laymen, "suffulti potestate temporalium dom- 618. 
inorum. in hujusmodi inquisitionibus citati 10 With sundry detailed variations, noted 
noluemnt jurare de veritate dicenda." in Pollock &; Maitland I. 105 ft. 

B Statutes of the Realm (Cay), I, 101. 11 Rcg. Brev. 36b: Fitzh. Nat. Brav.41 A; 
9 Statutes. I. 209; 2 Inst. 600. The dato Nichols' Britton, f. 35b. 
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papal or clerical power obtained some sort of enlargement of its "liberties 
and privileges"; 12 but under Henry VIII this foreign and papal domination 
was repudiated, and in 1533 13 all canons" repugnant to the customs, laws, or 
statutes of this realm" were forbidden to be enforced. Under Mary, for a 
moment, in 1554,14 the statute of Henry was repealed; but Elizabeth, in 
1558,15 took care promptly to restore it. Thenceforward the struggle of juris
diction is against Elizabeth's own High Commission Court, and not against 
a foreign and papal power. 

b. In the other important respect, namely, how the church courts should 
proceed, there is, as yet in the 1200s and 1300s, apparently 110 interference 
or hostile feeling at all, in relation to the methods that here concern us. It 
does not appear that the decrees of Otho and Boniface, above quoted, author
izing certain oaths to be emplo:,'ed, met with an:.' more opposition than other 
acts done in assertion of the church's jurisdiction. The oath was plainly 
permitted, b:.' the statute 'De Articulis CIeri,' in causes matrimonial and 
testamentary; there was no objection to it as such. How could there be, in a 
community where the compurgation system was still in full force in the 
popular and the royal courts, und men might be forced to clear themselves by 
their oaths with oath-helpers, where they even struggled for the prh'ilege 
of it, for centuries afterward, against the innovation of jury trial? 16 The 
writs of prohibition, set forth by Britton and Fitzherbertp mentioned an 
oath, to be sure; but, in the first place, this might equally be the compurga
tion oath (not the' jusjurandum calumnire' or 'de veritute'); and, in the next 
place, and chiefly, it was mentioned simply as a descriptive feature of the 
forbidden jurisdiction, as if one should forbid writs of 'habeas corpus' to be 
issued by a probate judge, not meaning in the least to strike at that sort of 
writ, but at the particular judge's power and jurisdiction. There is no valid 
reason to believe that the statute' De Articulis CIeri' had among its motives 
any animus against the church's imposition of an oath as such.IS 

It St. 4 H. IV, c. 3. 
13 St. 25 H. VIII, c. 19; II. statute "for the 

submission of the clergy to the Icing's majesty." 
14 St. 1 & 2 P. & M. c. 8. . 
IS St. 1 Eliz. c. I, §§ 6, 10. 
U Thayer, Preliminary Treatise on Evi

dence, 25, 27. 
17 Cited supra. 
18 The only suggestion ever made to this 

elfect has come from Coke, who claimed (12 
Rep. 28) that in this respect Otho's consti
tution of 1236 was "against the law and cus
tom of England," and that the statute 25 
H. VIII, c. 14, cited infra (which he re-writes 
to suit his claim), merely restored the common 
law. His only authority is the ('oncluding 
clause of Otho's above-quoted decree of 1236, 
.. obtenta consuetudine in contrarium non 
obstante. .. This clause, however, plainly 
applies, not to English custom, but to the 
church's own law; (or not only was the use 

of the inquisitional oath 'de veritate' a new 
thing at that time in the church's procedure 
(as explained latcr), but this particular 'jusju
randum calumnire' was in the 1200s being 
much enlarged in its application. It had 
been in 1125-30 not yet usable. ill ,he church's 
practice, for clerical persons nlld in spiritual 
causes: Corp. J ur. Canon., Decretal. II. 7. 
de jur. calum. cc. I, 2; 60. too, in 1145-53 
"inusitatum est": ib. c. 4; by 1181 it was 
authorized for thc clergy. "consuetudine non 
obstante": ib. c. 5; and finally, by 1294-
1303. under Boniface YIII. it was prescribed 
in nil spiritual causes: Sexti Decretal. II. 4, 
de jur. calum. cc. 1. 2; compare also Lind
wood. II. 60; Hinschius, V. pt. 1. p. 356, 
note 7; Salvioli. Jusjurandum de Calumnia 
(printed in the Om8~gio del Circolo Giuridico 
di PaleJ'lIlo alia Universit1l. di Bologna. 1888); 
Esmein. ubi supra. Le Sel'lilent. p. 13, Hist. de 
III. proc. crim., 68, 69. All this shows plainly 
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b (1) Ne\'ertheless (though the king's lawyers cared nothing about it) 
this procedure of Otho's and Boniface's, the' jusjurandum de veri tate dicenda' 
(which we may call the inquisitional oath, as distinguished from the compurga
tion oath) 19 was then, for the church, an innovation, Hitherto, the trial by 
t'ompurgation, or formal swearing of the party with oath-helpers, and the 
trial by ordeal, had been the common methods of ecclesiastical trial and 
dcei:,:ion. But in the early 12005, under the organizing influence of Innocent 
III, one of the first great canonists in the papal chair (1 198-12IG), new ideas 
were rapidl~' germinating in church law.20 The trial by ordeal was formally 
abolished h~' the church in 1215.21 The trial by compurgation oaths" was 
already becoming Iittlc better than a farce." 22 There was a decided need of 
impro\'erncnt in method. One of the marked expedients in this improvcment 
was the inquisitional or interrogatory oath, introduced and developed in the 
early 1200:;, ('hicft~· by the decreta Is of Innocellt nUJ The time-worn com-

enough what Otho meant in prcscribing it 
for spiritual causes in England. in 1!!:l6. by his 
"obtcnta ('on~uctlldine in contrarium non 
obstante" ; and Coke',; argument falls to 
the ground. 

There is, to be sure. an apparently opposing 
pas.llge (not dted by Coke) in the Consti
tution of Clarendon. c. 6. of 1164 (Stubbs. ScI. 
Chart. 238): .. Laici non dcbent aceusari nisi 
per ('ertos ct legales Il('('usatores et testl'S in 
prresentia epi~copi. ita quod nrchdinconus 
non perdat jlls auum." But this could not 
refer to Otho'8 ncw oath of 1236. for the simple 
reason that the latter did not come in. 1I0r 
anything of the kind. until the ncxt century 
(as appears in the citations infra). Moreover. 
this particular Clllrellllon clause (whatever 
it meant) seems not to have been opposed to 
the ehurch's I'laims. for in n Yatiran MS. of 
that constitution, it is said. while two other 
dauses are marked "Ioler.... and the fest 
.. damn .... this t'lause 6 is ignored entirely: 
(;ieseler. Eccles. Hist.. Hull's cd .• 1857. III. 
li5; Smith's Hull's cd .• 185 ... 58. II. 289; tho 
"ontrary statement. in Poll. &: Mait. I. 4:3i. 
that" the pope seems to have condemned tlli:! 
('onstitution as a whole." is based upon authori
ties not here acces~ible for comparison. Proh
"bly the Clarendon clause wa.~ aimcd at somo 
,ort of refonll in the com purgation system. 
which was then degenerate (as noted later); 
moreo'·er. who could be an "accusator" WIIS 

then a much discussed qu('stion in church law: 
Decretal. II. 7. de aCCU8. Or it may havo 
concerned the then changing judicial relation 
between the archdeacon and the episcopal ordi
nary: Hinschius.Y. pt. I, p. 432. § 288; Schulte, 
Kathol. Kirchenrecht. § 59. III; Lea. Inquisi
tion. 1.309. The remark has been made in Pol
lock &: Maitllmd. I. 131. that the bearing of this 
clause is "very obscure. " 

IV The word 'inquirere' is the typical word 
in the passagcs of the Decretals issued under 
the new procedure. 

!!O Hinschius. V. pt. I, § 284, pp. 33 •• 348. 
350; Pertile. VI. pt. 2. p. 3; S~hulte, 1\:ntho
lio('hes I\:irchenredlt. IS.:!. 3d (·d .• § 100. III; 
Pollock &: Maitland, I. 426; Lea. Inquisition. 
I. 309; Gieseler. Eccles. Hist .• Hull's cd .• III, 
157. This new DIOYl'ment was part of n gen
eral one. nfTecting also the subst<llltive law of 
the church; on the procedure sidt', the rise 
of the papal inquisition of heresy, in the late 
I:!OOo, was another related phase. 

~l Thayer. Prelim. Trcati~e. 37; Lea, 
Superstition and Force, 4th cd .• 419. 

"" Pollo('k &: Maitland. I, 425. 426. II. 653. 
:!3 The first nppenmnce of it, as adminis

tl!red to a party aceusoo. seems to occur in 
Innocent's decretuls of 1205 and 1206 (Deere
tal. V, I, de accll,~aliollil)us, cc. 17,.IS), where, 
as the .. fOfma jurnmenti. .. the persons 
charged .. meram et plenam dicant inquisi
tori bus veritatem"; 60 also in 1208: ib. II. 
2i, de selltClltia. e. 22 (an instructive case). 
As still a secondary resort. it appears. soon 
aitern·ards. under HonoriuB III. in 1216 (ib. 
II. 24. de jurcjura7llJo. c. 32); and by the time 
of Gregory IX. ill 1239. Innocent IV, in !2·15. 
and Boniface VIII. 1294-1;)0;). it comes to be 
the usual requirement and the t,ypical mode 
of procedure (Sexti Decretal. I. I, de judiciis, 
c. 1; II. 4. de jur. calum. cc. 1. 2; II. 10. de 
lesli/lIIs, c. 2). As late a8 the Lateran Coun
cil of 1215. the old com purgation oath had 
still pre"ailed as the regulnr mode of trial for 
liercsy: Decretal. V. 7. de ho:rclicis. c. 13 (= c.3 
of Conei!. Lat.); Hinschius. V. pt. 1. § 284, 
p. 346; but by the middle of that century the 
new oath became the customary instrument in 
the papal inquisition of heresy; which indeed 
owed its effectiwmess largely to the new meth
ods: Lea. Inquisition. I. 306. 313.337,411,559; 
Hinschius.V, pt. I, § 297. p. 484.VI. pt. 1. p. 3i3. 
'rhe entire passing away of the old 'purgatio 
canoniea,' by the late 1500s. is described in 
Hinschius. VI. pt. I, p. 71. 

M. Fournier (Les of!icialit(,s au moyen 
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purgation oath had operated as a formal appeal to a dhrine and magical test 
or 'Gottesurtheil'; there was no interrogation by the tribunal; the process 
consisted merely in daring and succeeding to pronounce a formula of innocence, 
usually in company with oath-helpers.24 But the new oath pledged the ac
cused to answer truly,25 and this was followed by a rational process of judicial 
prob~g by questions to the specific details of the affair, after the essentially 
modern manner. The former oath operated of itself as a decision, through ~he 
party's own act; the latter merely furnished material for the judge with which 
to reach a personal conviction and decision. This was an epochal differ
ence of method. Inrleed, the radical part pla~'ed, for the progress of English 
procedure, by the new jury tria! in the 1200s and 13005, was paralleled, in a 
near degree, not only for ecclesiastical procedure but also for the secular 
criminal procedure of the Continent, by this inquisitional oath of the 12005.26 
There were, to be sure, as time went on, se\'eral varieties of form to the oath. 

UI(I!. p. 276; 1880) had declared that the oath 'Rilge\'crfahren,' and the celebrated 'Vehru
'd(! vcritate' wus no purt of the ordinary gerichte' in Germany (described in Sir Walt('r 
"'X ollicio' procedure. and that the texts of the Seott's Annc of Geierstein). The ultimate 
D('cretals hud been misconstrued. M. Esmein result wns the rise of a system of public or 
nnswered this. in 18!l6. in the pamphlet above Stnte prosecutors. now for the first time known 
cit('d. and showed conclush'c1y that the oath on the Continent. and of grnnd juries. the 
w~ u natural historical development. explain- English l·quivalent (Po)\. &: Mait. II. 639-
ing the vnrious cause~ and aspects. M. Tanon 6.ii). These public prosecutors, acting 'ex 
(L'inquisition. p. 348) hud meunwhile refused officio: laid hold of the weapon JUBt invented 
to accept the correctness of :-.t. Fournier's by the ('anon lawyers. the compulsory oath to 
IlSsertion. the nccused • de veritate diccndn,' and applied 

24 Brunner. Deutsche Rcchtsgeschichte. I. it in their secular criminal procedure. The 
39S. 427. 4a3. ·135. For the church's com- public prosecutor. indeed. as an institution. 
purgation oath. as distinct both in nallle and .. slipped in," I1S Esmcin puts it (Hist. de la 
in substance from the inquisition or interrog- proc. rrim .• pp. 103. 133. translated as Vol. V 
atory onth. sec good examples in Decrctal. V, of the Cr,.ltinental Legal History Series) "by 
34. de puro. canon. cc. 5, 13, 16; De~ret. Pnrs the opening pro\-i.ded by the procedure 'per 
II. causa V. quo V, cc. 12, 15. 17. 19 (A.D. 11:30- inquisitionem' in canon law." The influence, 
1148). therefore. of the c'lllon-law expedient upon 

n .. You swear that you shall make true continental legal history may bc said to have 
answers to nIl things that shall be asked of been epochal. Its development in this respect 
you"; thus it was handed down in the 16OOs. in France and Italy may be further seen in 
In the 1200s. its nature is well illustrated in a Pcrtile. ubi8upra.VI. 3-12,24-28,148; , 
case of 1239. under Grcgory IX: Sexti Decre- HiHt. du droit et des institutions de la France. 
tILl. II. 10. de tc~libu8. C. 2: .. rerepto VI. 623. 625. 630 (1895); Tanon. ubi BUpra, 
juramento de veritate diccnda. iniungas dictis Introd. i.; Salvioli. Manuale di storia di diritto 
abbati et priori [the opposing parties]. ut tam italiano. 1903. 4th cd .. §§ 390-393; Esmein. 
ponendo qunm rcspondcndo dicant yeritatem History of Continentnl Criminal Procedure 
qunm super positionibus [i. e. specific all ega- (trans\. Simpson; Continental Legal Hiatory 
tions of fact] tibi sub bulla nostra transmissis Series. vol. V. 1913), pp. 79 fr.; original Fr. cd .• 
ipsi sciunt et iIIos intelligunt in quorum animas pp. 124. 142. 229. In Gel'many, the rules of 
jurnverunt. ProCteren. sigillatim super quolibet the' inquisitio' (as noticed later) may be seen 
articulo in qunlihet positione contento facias a directly adopted in the great criminal code of 
partibu9 sufficienter adinviccm responderi. ", 1532 which 80 long dominnted that country: 

:IS One of the great fnets of the 12003-13009 Constitutio Criminalis Curoli. Art. 6 (when a 
on the Contincnt was the breaking down of the person on suspicion is" durch die oberkeyt vonn 
old 'Iaissez faire' system of private prosecu- amptshalben [i. e. • ex offieio'J angenommeD 
tion by the injured party. and the prevalence wurdc. der soil doch mit lleinlicher /rage nil 
and increase of unpunished crime. Something angeon:trm werden. es Bey dann zuvor redlich 
had to be done for remcdying this. It was a und derhalb omugsame an:eigur,u unnd 1)eT

time of \'arioua new methods (Schroeder. mutuno von wegen derselben missethat auff 
Deutsche Rechtsgeschichte. ii5: Siegel. D. jnen glaubwirdig gemacht" (1895, Siegel, Deut
Rechtsg. 552-556), among which were the Bche Rechtsgeschichte. 5GG). 
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The chief forms were the simple I juramentum de veritate dicenda,' used in 
Boniface's English constitution of 1272 (quoted 8upra), and the broader I jus
jurandum calumnire de veritate dicenda,' used in Otho'5 English constitution 
of 1236 (quoted 8upra); 27 but their unity consisted in the subjection of the 
accused to a rational specific interrogation for the purpose of informing the 
jUdge. 

b (2) Yet there was a distinction of real consequence (upon which every
thing came later to turn), regarding the different preliminary condition8 
upon which a party could be put to this or any other oath. There must be 
some sort of a presentment, to put any person to answer. But must that 
come from accusing witnesses or private prosecutors or the like (corresponding 
to our notion of a I qui tam' or a grand jury)? Or might it be begun by an 
official cOIilplaint (somewhat like our information I ex relatione' by the 
attorney-general)? Or might the judge' ex officio mero' summon the accused 
and put him to answer, in hopes of extracting a confession which would 
suffice? And in the last method, must the charge at least be brought first to 
the judge's notice' per famam,' or 'per clamosam insinuationem,' "common 
report" or "violent suspicion"? Such were the questions of procedure which 
later formed the essential subject of dispute.28 The last question became ill 
the subsequent history the most important one; and it was apparently to 
be answered, ill the strictness of the law, in the affirmative. Xevertheless, 

11 The difference between thcse two fOl'IIlS 
needs a little explanation. The' jusjurandllm 
calumnire' was primarily a general plt'c1ge that 
the cause was a just one; and originully it had 
been used independently in civil cases long 
before the old compurgation proccdure had 
ceased to exist. that is, liS ('arly liS the llOOs. 
Decretal. II, 7, de jilT. cal. C. 1. Dut. as timo 
went on. it came to include a clause' de veritato 
dicenda,' or at any rate to be associated with 
that oath as R preliminary to e\'cry clluse; 
this appears from 1245 onwards: Sexti 
Decretal. II. I, de judiciis. e. 1; II, 9, do 
con/essis. c. 2; II. 4. de JUT. cal. cc. I, 2; 
Lindwood. II, 60; Sa\violi. Jusjurandum 
Calumnire. passim: Esmein. Le serment. 13. 
Thu~ it became assopiatl'll with and equally 
significant of th" npw inquisitional oath
procedure by the time of Doniface's English 
constitution, sU]JTlI. The typical feature of 
that procedure, howen·r. whether as a separate 
oath or as a clause ill a larger oath, was the 
requirement • de veritate dicenda,' i. e. to 
answer specific interrogatories. For forms of 
this, soo Lea, Inquisition, I, 399. For other 
forms of oath. Bee Durn, Eccles. Law, "Oaths," 
who is, however, not clear on the present 
subject. Gibson, Codex Jur. Ercl. Angl. 1011. 
has something, but not very helpful. 

2S This triple classification of the prelim
inary procedure 'accusatio," denuncintio,' 
'inquisitio,' which became the founda
tion of latel' discuBSions (Lea, Inquisition, I, 

310.401; Schulte. Kathol. Kirchenrecht. § 100), 
is sometimes said to han' been founded on c. 8 
of thl) canon of the Lateran Council of Inno
cent III, in 1215 (Hefd!'. Conciliengeschichte. 
2d cd., V, 885) ; and so it WIlS. Dut Innocent 
composed that canon by ndopting part of the 
language o£;two of his earliest decretals, of 1199 
and 1206 (Decretal. V, 3, de simonia. c. 31,lice! 
l!Cli, to the Prior of St. Victor; ib. V. I, de 
aCCUR. c. 17, qua liter el quando. to the Bishop of 
Versailles), and the 'tribus modis' of the for
mer of these appear latcor as tho classification 
in V, 1. deaccus. e. 24. identical \\ith the Lateran 
Council's canon. Esmein (Le serment, p. 4) 
finds the earliest instances of the' inquisitio' 
procedure in 1 HlS, Decrcotal. III, 12, ul feci. 
bene/. c. I, X. and in 1l!l9. ib. V, 32. de pUTO. 
canon .• c. 10. X. But TlInon (L'inquisition, 
p. 284) and Hinsehius (Y. pt. 1. § 284. p. 350) 
concur with the for!'going statement in 
regarding th,' first-named Decretals as the 
first references to the 'inquisitio' as a generio 
method. 

The phrase 'ex officio,' drotined to becomo 
so famous in England. in connection with the 
third mode. seems taken from the same e. 31. 
de simonia. of 1199: "nos frequentibu8 
clnmoris excitati, ex officio nostro voluimus 
inquircre de prremissis"; so again, /1lso in 
1199, ib. V, 32. de pUTO. canon. e. 10: "licct 
contra cum nulluB Rccusator legitimus nppnrc
ret. ex officio tuo tamen, fama publicadclerente, 
voluisti plenius inquirere veritatem." 
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the matter was complicated by the varieties of detail in procedure, and there 
were differences of phrasing in the various decretals that served as authority. 
It is enough here to note that the third method of trial the 'inquisitio,' or 
proceeding 'ex officio mero' became a favorite one for heresy trials; and 
that its canonical lawfulness in some shape was supported b~' clear authority.29 
About the year 1600, there came to be in England much pamphleteering anent 
this; and a formal opinion of nine canonists declared the lawfulness of putting 
the accused to answer on these conditions: "Licet nemo tenetur seipsum 
prodere [i. e. accuse], tamen proditus per farnam tenetur seipsum ostendere 
utrum possit suam innocentiam ostendere et seipsum purgare." 30 Thus, on 
the one hand, it was easily arguable that, in ecclesiastical law, the accused 
could not be put to answer' ex officio mero' without some sort of witnesses or 
presentment or bad repute; and in this sense an oath I ex officio' (as it came 
to be called) might be claimed (as it was claimed) to be a distinct thing from 
the same oath when exacted on proper conditions, and to be therefore canon
ically unlawful. But, on the other hand, it is plain to see, also, how, in the 
headlong pursuit of heretics and schismatics under Elizabeth and James, the 
I ex officio' proceeding, lawful enough on Innocent Ill's conditions about 
'clamosa insinuatio' and 'fama publica,' would degenerate into a merely 
unlawful process of poking about in the speculation of finding something 
chargeable.3l 

I. In short, the common abuse, in later days, of the 'ex officio' proceed
ing led to the matter being argued, in English courts and in popular discus
sion, as if this oath were either wholly lawful or wholly unlawful; 32 

though. in truth, by the theoQ' of the canon law, it might be either, accord
ing to the circumstances of presentment. 

"As to the conditions precedent to an 'ex thc canon law which Icd ultimately to so 
officio' inquisition lawfully putting a party to diffcrent a thing as our modern privilege 
his oath, the foregoing extracts in note 28, against s(M'criminating testimony. 
supra, suggest something of the original ortho- 30 Strype's Lifc of Whitgift, 339, App. 136 
dox practice; as also the following passages: 'et passim'; com pure Conset's Practice of the 
ib. V, 1, de accusationibus, c. 21, A. D. 1212: Spiritulll Courts (1749), p. 384, pt. VII, cc, 1,6; 
.. inquisitio fieri debeat solummodo super iIliB p. 100, pt. III. c. 3. § 2. Comparc this state
de qui bus clamorcs aliqui processcrunt" ; ment with Lindwood's, quoted supra, ante
ib. c. 24. A. D. 1215: .. debct inquisitionem dating it by several centuries. The uncertain 
clamosa insinuatio prmvenirc"; sec also ib. phrasing of the later custom and law in the 
cc. 17, 19, 20, 23. 24; V, 34. de pUTO. canon. church is secn in Archbishop WhitgiCt's claim, 
cc. 1, 5, 6, 10, 12, 15; Scxti Decretal. V, I, de in 1584 (Strype, 157, App. 63), when using the 
accus. c. 2; Lindwood, I, 109: .. a principio above formula, that if a man is .. proditu9 
ubi inquisitio sit gpnernlis [i. e. 0. roving com- per denunciationem alterius. sh'c per famam," 
mission. without specific accusationl, non hc is bound" seipsum ostendere ad evitandum 
debet exigi juramentum per quod aliquis scandulum et seipsnm purgandum." 
peccatum alicujus oceultum prodere cogatur; 31 .. The tendency of the jurists was to per
ex quo tamen crimina sine juramento corri- mit an • ex officio' proceeding, in the form of an 
genda. poterit inquisitor supcr his exigere inquisition, without the original requirements" 
iuramentum"; I. 17: .. Inquisitio prepara- (Hinschius, vol. VI, pp. 69, 70, writing of the 
toria fit sine exactionc juramenti"; and the 16oos). 
statements of Hinschius. V, pt. 1, § 284. p. 351, 32 In the Minor of Justices (ciroa 1300), 
§ 297, pp. 483. 486, and of Pertile. vi, pt. 2, B. V, par. 114 (Scld. Soc. Pub. VII, 172), it is 
pp. 6. 7, 144. said: "It is an abuse that a man is accused of 

This much is worth noticing in detail. matters touching life or limb' quasi ex officio,' 
because it is this prccise point of procedure in without ,mit and without indictment." 

VOL. IV. 51 . SOl 
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c. But (to take up again the story of Otho's and Boniface's decrees) all 
these distinctions, it must be clearly understood, did not trouble the lay 
powers in their controversy of earlier days with the church on English soil. 
At the time of Edward's statute' De Articulis CIeri', in the early 1300s, the 
royal power is not at all concerned, in this respect, with the method of ecclesi
astical procedure, but only with the limits of that jllri,yciiclion. 

Otho's and Boniface's constitutions of the 1200s were issued under a new 
and improved procedure in the church; if the king's lawyers had thought 
about it at all, they would probably have welcomed the better methods, for 
they certainly were dissatisfied with the church's old-fashioned com purgation 
methods.33 But the jurisdictional controversy was the vital one, as the 
, Articuli CIeri' show in every paragraph. Where\'er the king and his coun
sellors concede this jurisdiction, there they are found read~' enough to concede 
to the fullest the usual ecclesiastical procedure. In this very statute, indeed, 
'De Articulis CIeri', they concede the church's oath-procedure where juris
diction is conceded, i. c. in matrimonial and testamentar~' causes. As time 
goes on and the church becomes occupied with heresy trials, the same com
plaisance is equally plain. Towards the end of Richard II's time, during the 
Lollard agitation, the church began, in 1382,3-1 to receive temporal sanction 
for its claims in the field of heresy; finally, in 1401,35 Henry IV's statute gave 
to the church the punishment of heretics; these were to be arrested and 
detained by the diocesan when" defamed or evidently suspected," until they 
"do canonically purge him or themselyes," the diocesan to "determine that 
same business according to the canonical decrees." Here is 110 objection to 
the oath or to the' ex officio' procedure, but a sanction of the church's usual 
rule. Under this statute Archbishop Arundel, with renewed \'igor, con
ducted his campaigns against heretics; 3G and under it were all subsequent 
prosecutions conducted for more than a centllr~r. 

After a long period, however, there finally appears the little rift within the 
lute. In 1533, the statute of Henry IV, of 1401, was repealed 37 by a statute 
which did not take away the church's jurisdiction over heresy, nor ~'et op
pose its power to put the accused on inquisitional oath, but did insist on 
som'!thing more than' ex officio' proceedings; it provided that" every person 

a3 Poll. & Mait. I, 426. giving numerous 
examples. Thcse learned and distinguished 
authors' incidental Huggestion that" very pos
sibly the lay courts would have prevented the 
prelates from introducing in criminal cases any 
newer or more rational form of trial" is opposed 
to what is above advanced; yet, for lack of 
their reference to a plain authority. is still 
open to respectful dissent. 

It St. 5 Rich. II. 2d sess .. c. 5. This statute. 
however. was spuriously placed upon the stat
ute-book. and its immediate repudiation by 
the Commons was omitted thereCrom; Cor the 
interesting history of it. Hee Coke's Rep. XII. 
58; Stephen. Criminal Law. 11.444; Camp-

bell. Lives of the Chancellors. I. 247: Anon .• 
Law and Lawyers. II. 347. 

'5 St. 2 H. IV. c. 15. In 1414. St. 2 H. V. 
c. 7. another statute provided for delivering 
indicted heretics to the ordinary. to be tried 
by the church'~ procedure. 

.& Stubbs. Const. Hist. II. 488; III. 32. 
357-365; Lindwood. I. 29S; Hinschius. V. pt. 
1. § 281. p. 311; Holdsworth, History oC 
English Law. \'01. I. 3d ed. 1922. p. 585; 
Archbishop Anmdcl was several times Chan
cellor. and his influence was strongly felt in 
the administration of this period. 

37 St. 25 H. VIII, c. 14. 
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presented or indicted of any heresy, or duly accllsed by two lawfulwitnesse8, 
may be ... committed to the ordinary [of the church] to answer in open 
court." Here was the first portent of the new phase of the contest. Under 
the brief liberality of Edward VI, in 1547, this whole jurisdiction over heresy 
was taken away; 38 but under :Mary, in 1554, the extreme statute of Henry 
IV was revived.39 Then, Mary's statute was in turn repealed, in 1558, by 
Elizabeth,40 who at the same time took into her own hands the church's 
powers, and, with the Court of High Commission, introduced new features 
into the controversy. 

2. a. Under Elizabeth and James, and to the end of the story, there ap
pilars no further doubt (material to us now) as to the jurisdiction of the OT

dinary church courts,' it was confined, in its control of laymen, to causes 
"matrimonial and testamentary"; and it was constantly prohibited from 
holding them to answer in other classes of cases. So also the Court of High 
Commission in Causes EcclesiasticaJ,41 which Elizabeth, as head of the church, 
now constituted, in 1558, as an extraordinary instrument for carrying out her 
church policy, worked under similar limitations, though it constantly strove to 
exceed them, and though it perhaps had jurisdiction over heresy. So, too, 
that offshoot of the Privy Council, known as the Court of the Star Chamber 
(first sanctioned by statute in 1487, but not beginning until Elizabeth's time 
to exercise actively its great and for some time useful powers), had by its 
charter so broad a jurisdiction that little dispute could be made on that score.42 

b. Thus, the emphasis of controYersy now shifted. It had in the 1300s 
concerned jurisdiction; it now concerned 7Ilethods. The objection portended 
in 1533, in the statute of 2:j H. VIII, c. 14 (above quoted), was now to be 
the vital one. The Court of High Commission of course followed ecclesias
tical rules; the Court of Star Chamber did likewise, in what concerned the 
procedure of trial.4.1 Ko one is going yet to object to their general process 

38 St. 1 Edw. VI, c. 12, § 3. hold of ChanceT1J practice, its personal exam-
,g St. 1 & 2 P. & 1\1. c. 6. ination 011 oath to make discovery, is found 
40 St. 1 Eliz. c. I, § 15. Whether thus the established as early as the first partofthe 1400s, 

statute of Henry VIII was revived would be a and that the opposition which went on during 
question: Coke dtes it as if in force: I:! Rep. that century and the 15008 to the increasing 
'J7; see the Case of the llishops. l.l Rep. 7. It spread of the Chancellor's powers was prob
did not much matter, since Elizabeth's High ably due in part to this feature of its procedure, 
Court cluinwd even ampler powers. in which" the Chancery was naturally identi-

41 St. 1 El. c. 1; Gneist, Const. Hist.II, 170, . fled with the Church" and its methods with 
240; Coke, 4 Inst. 324, 12 Rep. 10. those of the Ecclesiastical and Star Ch!lmber 

4! St. 3 H. VII, c. 1; Gneist, II, 183, 245, courts (1890, KerIy, "Historical Sketch of 
287; Coke, 4 Inst. 60; ~tephen, Hist. Crim. the Equitable Jurisdiction of the Court of 
Law, I, lia; Leadam's Select Cases in the Chancery," pp. 43-45). 
Star Chamber, Seld. Soc. Pub. vol. XVI, In- The King's Council also followed ecclesi
troduction. Mr. Leadam has shown that its astical procedure ia the main; the parties were 
powers ~'ere exercised before this statute, and required to submit to examination 011 oath; 
were apparently not restricted to the statutory details are given in Messrs. Leadam and Bald
enumeration. win's Select Cuses before the King's Council, 

43 The Star Chamber Court, though itsmem- 1243-1482, Introd. p. xlii (Selden Soc. Pub. 
bership fluctuated, usually included the chan- \'01. 36. 1918). 
celioI' and the two chief justices; 80 that there The historical continuity between the canon-
was no lack of legal learning in it. IlLw oath 'de veri tate dicenda' and the later 

It should be added that the peculiar strong- methods of "discovery" in chancery may be 
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of putting the accused to answer upon oath; but there is to be much oppo
sition to the preliminary methods, to the lack of a presentment, to charging 
a person' ex officio mero'. There was here some room (as we have seen) for 
uncertainty as to the proper canonical methods; and these courts were to 
strain all the possibilities, and even to exceed them. 

The Court of Star Chamber seems to have raised no special antagonism 
during the 15005, nor until James' time, in the next century. Nor did the 
Court of High Commission, under the first five commissions. But in 1583, 
the sixth was issued, with Archbishop Whitgift at the head, a man of . 
stern Christian zeal, determined to crush heresy wherever its head was 
raised. He proceeded immediately to examine clergymen and other sus
pected persons, upon oath, after the extremest 'ex officio' style. From this 
time onwards there is much concerning this oath.4-I That it was canonically 
and statutably lawful was at least arguable.45 The repealed statute of Henry 
VIII, c. 14, in 1533 (quoted above), which might otherwise have been urged 
against its methods, was now of doubtful validity.46 Furthermore, the royal 
Courts of common law, early in the agitation, had plainly declared these 
things lawful on certain conditions. In 1589, the question had been first 
raised in the Common Pleas, in Collier 'V. Collier.47 In 1591, in Dr. Hunt's 
case, 48 the King's Bench refused to sustain an indictment for administering 
the oath on a charge of incontinency, since "the oath cannot be ministered 
to the party but where the offence is presented first by two men, 'quod fuit 
concessum'; and it was said, it was so in this case." So also, in the same 
year, when the case of the preacher Cartwright and his followers, for refusing 
to take Whitgift's oath and make answer, was brought up for a final set-
traced in the indorsement on a bill in chan
ceryin Henry VI's time:" juratus et examinntus 
ad veritatem dicenda de materia in hac billa 
contenta" (Leadam's Select Cases in the Star 
Chamber, ubi xupra, p. xxxi). 

"Hallam, Const. Hist. I, 200 fT.; Neal, 
History of the Puritans, 1st ed., I, 274, 277, 
281-286; Strype's Life of Whitgirt, App. 49; 
Holdsworth, History of English Law. vol. I, 
3d ed., 1922, p. 609. Neal remarks that this 
was the first Commission to use the oath in 
• ex officio' manner. 

45 In 158.3. certain ministers, under exami
nation by Whitgift, had applied to Lord Bur
leigh to protect them; he mildly expostulated 
with the Archbishop. protesting that .. this is 
not a charitable way"; but the Archbishop 
fil'mly answered that .. it is so deare by law 
that it was never hithertt) called in doubt"; 
and the matter ended (Neal, History of the 
Puritans, 1st ed., I. 281-286; Strype's Whit
gift. 157, 160. App. 49, 63). 

46 Note 40, supra. 
47 4 Leon. 194; Cro. El. 201; Moor 906; 

charge oC incontinency; according to one re
port, no decision was reached; by two others, 
the prohibition was granted. Coke was coun
sel for the petitioner. nnd cited the writs on 
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the jurisdictional statute • de articulis cleri,' 
claiming that" nemo tenetur seipsum prodere 
in such cases," but only" in causes testamen
tary and matrimonial." 

The king's judges were evidently new to the 
question, for in 1590, when the dissenting 
preacher Udall was being examined before 
(probably) the High Commission Court as to 
the authorship of the Martin Marprelato 
books, and refused to answer, saying, "to 
swear to accuse myself or others, I think you 
have no law Cor it," Anderson. J., of the King's 
Bench, bade Egerton. Solicitor-General (after
wards Lord Chancellor). tell Udall what the 
law was, and Egerton declared: "Your an
swers are like the seminary priests' answers, 
for they say there is no law to compel them to 
take an oath to accuse themselves"; and after
wards, when Udall again said he was not bound 
to answer, Anderson, J., replied, "That is true, 
if it concerned the loss of your life," but" you 
ought to answer in this case" (1 How. St. Tr. 
1271,1274). This remark of Anderson does not 
in tenns fit any of the supposed rules; yet in the 
very next year, in Dr. Hunt's case. infra, he 
('on curs in laying down the strict ecclesiastical 
rule; so that his views were as yet in formatioll. 

&8 Cro. EI. 262. 
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tIement, all the chief judges and law officers gave it as their opinion that the 
refusal was unlawfu1.49 Up to this time, then, it would seem that the stricter 
ecclesiastical rule was conceded by the highest authorities to be unimpeach
able by common-law Courts. When James I came to the throne, in 1603, 
the church's claim was, if anything, strengthened; for James, in his own 
conceit, was as good a canonist as theologian, and would be prone to favor so 
useful an engine against heretics as the proceeding 'ex officio.' In the first 
scenes of his career, he appears plainly ,"ouching for it.50 So, too, when 
Bancroft succeeds Whitgift as Archbishop, bringing a like zealotry to the 
office, the common-law judges seem to have been still complaisant!'l 

But in 1606 Sir Edward Coke comes to be Chief Justice of the Common 
Pleas, and a change begins gradually. Coke had been counsel for Collier in 
1589,;;2 and had perhaps thus acquired his convictions. It is well known 
that he set himself, as judge, against the ecclesiastical Courts' pretensions in 
general. At first, however, he avoided a direct issue on the' ex officio' oath. 
His first case, in 1609, he decided on other points.03 His next, in 1615, was 
allowed to drag on for a year or more, with repeated adjournments and other 
expedients intended to induce either the accused or the High Court of Com
mission to yield a point and avoid the direct issue.54 The plain opinion of 
Coke, and, apparently, the final decision of the Court, was that the oath was 
improperly put by the ecclesiastical Court; yet the objectionable thing seemed 
to be, not that the accused should be compelled to answer, but that he should 

• 

4g Strype's Whitgift. 338. 360. App. 138; the party ought to have a copy of the articles 
Neal. Puritans. 2d cd .• I. 337 ff.; the officers being called in Question' ex officio.' before he 
were the two Chief Justices. the Chief Baron should answer them"; _{nswer [by the Judges] : 
of the Exchequer. Sergeant Puckring. and the "Yet ought they to have the cause made 
Attorney-General and Solicitor-General. knowne unto them. for which they are called 

10 Jan .• 1604. Conference on Church Refor- 'ex officio.' before they are examined, to the 
mation. Neal's Puritans, 2d ed., I, 402. 2 How. end that it may appeare unto them, before 
St. Tr. 70. 86 (a Lord: .. The proceedings in their examination, whether the cause be of 
that Court [of the High Commission) are like ecclesiasticall cognizance; othern;se they 
the Spanish Inquisition, wherein men are urged ought not to examine them upon oath "). 
to subscribe more than law requireth, and by " Supra, note 47. 
the oath 'ex officio' forced to accuse them- 63 1609. Edwards' Case, 13 Rep. 9 (Coke, 
selves"; Whitgift, Archbishop of Canterbury: C. J .• and three others; prohibition granted 
" Your lordship is deceived in the manner of against the High Court of Ecclesiastical Causes. 
procf!eding, for if the article touch the party in putting Edwards to his oath, on a charge of 
for life, liberty, or scandal he may refuse to libel. as to his meaning in the words uttered; 
answer"; Egerton, Lord Chancellor: "There is resolved on three grounds, first, the matter 
necessity and use of the oath 'ex officio' in was temporal, not ecclesinstical; secondly. 
divers courts and causes"; His Majesty. it was not for this special court; thirdly, "in 
James 1. "here soundly described the oath cases where a man is to be examined upon his 
'ex officio.' fOT the ground thereof, the wisdom oath, he ought to be examined upon acts or 
of the law therein, the manner of proceeding words, and not of the intention or thought of 
thereby, and profitable effect of the same"). his heart; and if any man should be examined 
But the prelates were weakening; Whitgift, upon his oath what opinion he holdeth concern
twenty years before. in his paassge at al'ms ing any point of religion, he is not bound to 
with Burleigh (cited 8upra, note 45). had never answer the same"; nothing was mentioned by 
made the conce8!lion here recorded. or any- party or judges, as to a privilege against matter 
thing like it. involving a penalty, nor is the 'ex officio' 

it 1605, Bancroft's Articuli Cieri, amI the oath declared unlawful). 
Judges' Answer, 2 How. St. Tr. 131, 155 H Dighton o. Holt. 3 Bulstr. 48; briefly 
(Objection [by the clergy, that the Judges issue reported in Moor 840, 2 Cro. 388. 1 Rolle 337, 
a prohibition to the clergy on the groundl" that Jura Eccles. 355, pI. 9. 
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be charged' ex officio,' in a cuuse not testamentary or matrimonial but penal.S5 

In the meantime (in 1610, 1611, and 1615), three other cases had come before 
the common-law Courts, presumably the King's Bench, and from their im
perfect reports it may be inferred that a similar view was now prevailing 
there.56 The change had thus substantially been effectedP Archbishop 
Abbott, a man of less rabid views, had in 1610 succeeded Bancroft; (,8 Coke 
had carried his views to the King's Bench, as Chief Justice, in 1613; and the 
matter seems to have been so far settled (in respect to the ecclesiastical 
claims) that no more cases occurred,59 until in 1640, the statute (quoted later) 
put an end, for the time, to further doubt. 

But the Star Chamber claims remained still to be faced. What had been 
settled was (in eft'ect) merely that the ecclesiastical Courts (including that of 
High Commission) could not, as a matter of jurisdiction and procedure, put 
laymen to answer, 'ex officio,' to penal charges. But this did not touch the 
Court of Star Chamber. Its conceded jurisdiction was ample enough tn fine 
and imprison for almost an,Y offence that it chose to pursue.60 The vcry 
statute that sanctioned it, in 1487, expressly vested in it the authority to 
examine the accused on oath in criminal cases, without naming even such 
restrictions as the ecclesiastical law conceded; 61 and its right to examine in 
this fashion, wherever the Case was within its jurisdiction, seems to lmvc 
been conceded under Henry VIn and Elizabeth, all through the 1500s.62 

But as James' reign went on, and its practices became arrogant and ubnoxious, 
so its use of the' ex officio' oath came to share the burden of criticism and 
discontent which that procedure in the ecclesiastical Courts excited.63 The 

55 In 12 Rep. 26, .. Oath Ex Officio," is 
givcn by Coke an opinion, said by him to ha\'c 
been rendered by himself. as Chief .Justice, as 
carly as 1607, to the Commons, on their 
request; in this he plainly declares that in tho 
ecclesiastical courts .. no layman may be 
examined 'ex offiC'io,' except ill two causes," 
matrimonial and testamentary. But the above 
date is doubtful; the volume wus not printed 
until aftcr his death, and its authority is not 
oC the best. 

56 1610, Mansfield's Case, Rolle's Abr., 
.. Prohibition," (T) 4 (a clergyman was allowed 
to be examined on oath for prcaching heresy) ; 
1611, Clifford v. Huntly, Holle's Abr. (T) 6, 
Jura Eccles. 427, pI. 7 (a woman was not allowed 
to be examined as to a forfeiture); Huntley v. 
Cage, 2 Brownl. 14 (apparently the same case) ; 
1615, Bradston's Case. Holle's Abr., .. Pro
hibition," (T) I, Jura Eccles, 355, pI. 9 (a lay
man was not bound to answer as to an offence 
involving forfeiture). All these, of course, are 
cases of prohibitions issuing to the ecclesias
tical Court. 

&7 In Spendlow v. Smith, Hob. 84, Jura 
Eccles. 428, probably late in 1615, a plain 
nding was made; in a suit in the church court 
for dilapidation, charging a lease for years and 
Craud, tho defendant was put to his oath as to 

the fraud; this was held unlawful, .. for though 
the original cuuse belong to their cognizance, 
yet the covin and fraud is criminal, and . . • 
punishable both in the Star Chamber and bv • 
the penal laws of frnudulent girts, and not to be 
extorted out of himself by his oath." 

~~ Neal, Puritans, I, 450. 
&1 Except Jenner's Case, in 1621 (.Jurn 

Eccles. 427, pl. 6, Holle'S Abr" .. Prohibition," 
(T) 5, briefly reported; in accord wi~h Edwards' 
Case. supra); and Latters I). Sussex, undated, 
but beforc 1616 (Noy 151). 

80 Supra, note 42 • 
81 St. 3 H. VII, c. 1. 
152 1589, Rither's Cnse, Cro. EI. 148, semble: 

1591, Buckley v. Wood, Cro. EI. 248. 
113 Thnt the contcst over compu)sorydiscloeurl1 

wns becoming a matter of popular professional 
interest is indicated by the great dramatist'/! 
allusion to it in Hamlet, first printed in quarto 
in 1603; in Act III, Sc. 3, the King soliloquizes: , 
.. In the conupted currents of this world 

Offence's gilded hand may shove by justice; 
And oft 't is seen thc wicked prize itself 
Buys out the law. But 't is not so above: 
There is no shuffling; there the action lies 
In his true nature alld, we ourselvcs compelled, 
Enn to the teeth nnd forehead of our (aults. 
To give ill cvidence." 

806 



§§ 2250-2284] HISTORY' § 2250 

common-law Courts seem to have found no handle against its oath-procedure, 
even after Coke's accession to the benc:h.&I But though there was no explicit 
judicial condemnation, there was, after a time, more than one formal question
ing of it.6• The analogy of the doctrine already settled by Coke in 1607-1616, 
for the ecclesiastical Courts, was naturally invoked. Towards the end of its 
career, it would seem that some impression was being made on the Court's 
own theory of orthodoxy,56 

3. But its time in the kingdom was now drawing to an end; and the trial 
whic:h seems to huveprecipitated the crisis came in 1637, acase fullofinstruc
tion for our present history. John Lilburn, an obstreperous and forward op
ponent of the Stuarts (popularly known as "Freeborn John "), constituted 
somewhere between a patriot and a demagogue, had the obstinacy to force the 
issue. A decade later, he came into a similar collision with the Parliament's gO\'
ernment; but he makes his entrance as a victim of the King's Star Chamber: 

&I In the follo\\;ng three cases. Coke him- pertinent," and "being prest thereupon by the 
sdf, at the very time when he was opposing questions, he discovered a long and inveterate 
from the bench (as already observed) the . ex malice which he had had. with all the occasions 
officio oath of thc High Commission Court. and material circumstance's of this murder"). 
appears as a consenting party to the ,mforce- &.5 1629, Stroud's Trial, Cobbett's ParI. 
ment of the even looser practice of the Court of Hist. II, 504, 526, a How. St. Tr. 235, 237 
Star Chamber: (certain members, including Hollis, Eliot, and 

1610, Andrew t'. Ledsam, 2 Brown!. 411 (A. others, having been arrested and examined by 
exhibited his bill in the Star Chamh('r against the king's order. and ha\'ing refused "to answer 
L., a broker, for defrauding him by forging out of parliament what was said and done in 
deeds to represent the investments made by parliament" conccrning treasonable utterances, 
him "ith A.'s money; "L. had Corged and the judges, being asked whether this refusal 
rounterCeited them, as he hllth confesscd upon was not a high contempt, answered all "that 
his examination, upon intcrrogatories udmin- it is an offence, punishable as aforesaid, so that 
istered by the plaintiff in this Court"; the this do not concern himself but another, nor 
only question was whether, among his pllni_h- draw him to danger of treason or contempt by 
menta. he should lose one ear or hoth; "and his answer"; this was an equivocal utter
these doubts were resolved by Coke, Chil'C ance); 1644. Archbishop Laud's Trial, 4 How. 
Justice of the Common Bench, where the'Y St. Tr. 315, 385, 3117 (being charged ~ith 
were moved, and Flcming, Chief Justice of unlnwfu)\y tendering the oath . ex officio.' 
the King's Bench. that L. should lose but one some years before. he answers that" that was 
ear"); 1613. Countess of Shrewsbury's Case'. the usual proceeding in that court ri. e. Council 
12 Co. 94. 2 How. St. Tr. 769 (before a council. of the Star Chamber]"; it was "then the 
Including the Chancel1or, the two Chi!'f common, and for ought I yet know, then the 
Justices, Coke being one. and the Chief Baron. legal course of that court "). 
probably the Star Chamber in substa]lce: M Ante 1635, Hudson, Treatise of the Court 
the Countess of Shrewsbury, being brought of Star Chamber. in Hargr. Collect. Jurid. I, 
before the Council and "requircd to declare !!OS ("Neither must it question the party to 
her knowledge" as io the escape of Lady accuse him of a crime ..•• But the great 
Arnbel1a Stuart, which the Countess was said question hath been, whether a witness which 
to have abetted. declined to answer, first, in examination will not give any answer shall 
because she had mllde a vow to God to keep be compelled to make answer to the inter
the matt~r secret. and next, because she was rogatories ..•• Therefore, if a witness con
prh;leged as a peer not to testify. except before cei"e that the answering of a question ma~' 
her peers; both these claims were totally prejudice himself, it seemeth that he need not 
repudiated, and she was adjudged in high to answer; for he is produced to testify betwixt 
contempt; nothing W!1S said, by either the others, and not to prejudice himself "); 208 
party or the judges, of the procedure or the (" neither must it question the party to accuse 
present privilege; yet it was certainly involved him of a crime, for it is an high contempt to 
if it had existed); 1613, Lord Sanchar's Case, make the justice of this court an instrument 
9 Co. 114. 121 (Lord San char, accused of mur- of malice"). But Lilburn's case, poat, shows 
doring his fencing-teacher. was .. particularly plainly that the practice was very difterent 
e:l"lllJined touching certain articles special and from Hudson's exposition. 
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1637-1645; Lilburn's Trial, 3 How. St. 'fr. 1315; ,John Lilburn was committed to prison 
by the Council of the Star Chamber, including the Chief Justice of the King's Bench, on 
a charge of printing or importing certain heretical and seditious books; on examination, 
while under arrest, by the Attorney-General, having denied these charges, he was further 
asked as to other like charges, but refused, saying: "I am not willing to answer you to 
any more of these questions, because I see you go about by this examination to ensnare 
me; for, seeing the things for which I am imprisoned cannot be proved against me, you 
"ill get other matter out of my examination; and therefore, if you will not ask me 
about the thing laid to my charge, I shall answer no more; . . . and of any other matter 
that you have to accuse me of, I know it is warrantable by the law of God, and I think 
by the law of the land, that I may stand upon my just defence and not answer to your 
interrogatories." Afterwards, "some of the clerks began to reason with me, and told me 
every one took that oath, and would I be ,\;ser than all other men? I told them, it made 
no matter to me what other men do." Then, when examined beiore the Chamber itself, 
he again refused, saying, "I had fully answered all things that belonged to me to answer 
unto," but as to things "concerning other men, to insnare m~, and get further matter 
against me," he was not bound "to answer such things as do not belong unto me; and 
withal I perceived the oath to be an oath of inquiry," i. c. 'ex officio,' "and of the same 
nature as the High Commission oath," which was against the law of the land, the Petition 
of Right, and the law of God as shown in Christ's and Paul's trials; yet, "if I had been 
proceeded against by a bill, I would have answered." Then the Council condemned lilin 
to be whipped and pilloried, for his "boldness in refusing to take a legal oath," without 
which many offences might go "undiscovered and unpunished"; and in April, 1638, 
13 Car. I, the sentence was exccuted. On Nov. 3, 1640, he preferred a complaint to Parlia
ment; and on May 4, 1641, the Commons (having not yet abolished the Star Chamber 
Court) voted that the sentence was "illegal and against the liberty of the subject," and 
ordered reparation. But, the petition going for I< while no further, he applied once more, 
and on Feh. 13, 1645 (16-16), the Honsc of Lords heard his petition by counsel, Mr. Brad
shaw urging for him the sentenee's illegality, "the ground whercof being that Mr. Lilburn 
refused to take an oath to answer all such questions as should be demanded of him, it 
being contrary to the laws of God, nature, and the kingdom, for any man to be his own 
accuser"; and Mr. Cook arguing that, '\\;thout an information, "to administer an oath 
was all one with the High Commission," whereon the Lords ordered that the said sentence 
"be totally vacated .•. as illegal, and most unjust, against the liberty of the subject 
and law of the land and Magna Charta"; and on Dec. 21, 1648, he was finally granted 
£3000 in reparation. 

Lilburn's case, together with those of Prynne and Leighton (whose griev
ances were of another sort), were sufficiently notorious to focus the attention 
of London and the whole country. The Long Parliament (after eleven years 
of no Parliament) met on Nov. 3, 1640. Lilburn was on the spot that day 
with his petition for redress. In March, 1641, a bill was introduced to abolish 
the Court of Star Chamber, as well as (then or shortly after) a bill to abolish 
the Court of High Commission for Ecclesiastical Causes.67 These were both 
passed July 2-5 of the same year; 68 and in the latter statute was inserted a 
clause whieh forever forbade, for any ecclesiastical Court, the administration 
lex officio' of any oath requiring answer as to matters penal.69 This clause 

fl7 Cobbett, Parliamcntary History, II, 722, "cxerciaing spiritual or eerlesiastical power, 
762, 853. authority, or juriBdiction," shall .. 'e% officio.' 

88 St. 16 Car. I, ce. 10, 11. or at the instance UT promotion of any other 
u 1641, St. 16 Car. I, c. 11, § 4 (no person whatsoever, urge, enforce, tender, give, or 
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was in substance reenacted as soon as the Restoration of the Stuarts was 
effected. 70 

But was the oath hereby totally abolished in ecclesiastical Courts, that 
is, was it the' ex officio' proceeding only that was abolished, and could a man 
still be put to answer in a penal matter, in a cause lying within the Court's 
jurisdiction and begun by proper canonical presentment? This question 
fairly remained open under the first statute, though less plausibly under the 
second one. During the next twenty years after the enactment oi the second 
statute, the matter came often before the Courts, in applications for pro
hibitions. The various rulings are hardly to be reconciled.71 But, by the 
end of the 16oos, professional opinion apparentl~· settled against the exaction 
of an answer under any form of procedure, in matters of criminality or for
feiture. Such, at any rate, beginning with the 1 iOOs, wus the application of 
the law ever after, without question.72 The statutes had abolished, in those 
courts, all obligation to answer on oath to such matters, without regard to 
the form of presentment or accusation. 

II. But what, in the mean time, of the common law, and of jury trial? 
Thus far the controversy here examined had been purely one of ecclesiastical 
jurisdiction and ecclesiastical methods of presentment. The common-law 
Courts had concerned themselves with it simply by virtue of their superior 
authority to keep the church Courts and other Courts to their proper bound
arie~. In their enforcement of these restrictions, one thing seems plain: 

minister" to any person .. any corporal oath, ticles, etc.; argued tbat .. no man ought to be 
whereby be or they shall or may be charged or proceeded against ~'';thout due presentment" ; 
obliged to make any prescntmcnt of any crime held, that it did not appear to be a proceeding 
or offence, or to confess or to accuse himself or .. merely' ex officio: and due presentment must 
herseU of any crime or offcnce, delinquency, or be presumed, and hence the prohibition was 
misdemeanor, or any neglect, matter, or thing, refused); 16SO, Farmer r. Brown, 2 Lev. 247, 
whereby or by reason whereof he or she shall or T. Jones 122; s. c. Herne ~. Brown, 1 Ventr. 
may be liable or cxposed to any censure, pain, 339 (prohibition against requiring an answer 
penalty, or punishment whatsoever"). to a charge of not paying a church tnx; appar-

70 1661, St. 13 Car. II, c. 12, § 4 (no person ently treated u.s a civil case, and not within 
"having or exercising spiritual or ecclesinsti- the statute's prohibition; after a division of 
cal jurisdiction" shall tcnder to any person the court and adjournroent, the prohibitiull 
"tbe oath usually called the oath 'ex officio' was refUSed unanimously). 
or any other oath, II in etc., effect lIB in the 72 1750, L. C. Hardwicke, in BrowIl5word 
prior statute). ~. Edwards, 2 Vest Sr. 243, 245 (refusing to 

71 1665, R. v. Lake, Hardr. 364, 380 (pro- compel disco\·ery of all incestuous marriage 
hibition against exactillg an oath on articles punishable ill the ecclesiastical court: .. I am 
apparently involving a criminal charge; appar- afrnid, if the COllrt should overrule such a 
ently granted, but upon another point); 1665, plea, it would be setting up the oath 'ex officio,' 
Scurr v. Burrell, 1 Sid. 232 (prohibition against which then the Parliament in the time of 
a charge of exacting the oath in 'ex officio' Charles I would in vain have taken away, if 
proceedings for sitting in church with the hat the party might come into this court for it ") ; 
on; adjourned, and apparently not decided) ; 1752, Finch v. Finch, 2 Ves. Sr. 491, 493 ("as 
1669, Goulson ~. Wainwright, 1 Sid. 374 (pro- to the first objection to it, that it will subject 
hibition granted against exacting an oath on him to ecclesiastical censures and that tbe 
'ex officio' articles for .. matters which are court will not compel him to answer on oath, 
criminal"); 1669, Taylor v. Archbishop of which is like an oath 'ex officio,' that is true '" ; 
York, 2 Keb. 352 (prohibition lies against 1822, Schultes v. Hodgson, 1 Add. 105 (prose-
exacting the oath in criminal charges); 1671, cution for adultery, etc.; "this is a criminal 
Grovev. Elliot, 2 Ventr. 41 (prohibition against suit"; and none of the articles were required 
exacting oatb on charge of keeping com·cn- to be answered). 
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There is no feature of objection to the compulsion, in itself, of answering on 
oath; the objection is as to 101m shall require it, and how it shall be required. 
On the very eve of the statute of 16 Car. I, and of the disappearance of the 
Star Chamber forever, John Lilburn, the stoutest of recusants, is willing to 
answer all matters properly charged against him, and objects only to "such 
things as do not belong unto me." He seems to have' known no broader de
fensive principle to fall back upon, more substantial or inclusive than a 
conceded rule of ecclesiastical procedure. Was there in fact, at the time, any 
available principle known in the common-law Courts in jury trials? 

1. Down to the early 1600s, at any rate, it was certainly lacking. If we 
look at what the common law had to build upon, before then, there is noth
ing of the sort. The generations which forced an accused to the ordeal and 
the compurgation oath had plainly no scruple against such compulsion.73 

Compurgation, under its later name of tI wager of law," was enforced in the 
1500s without objection. Jury trial came to be approved as a trial so much 
mote effective that the defendant's oath in wager of law became, indeed, 
rather a privilege than a burden.74 In jury trial, to be sure, the oath was 
not administered to the defendant, because it would, in those days, still be 
regarded as a decisive thing,75 and as a method of summary self-exoneration 
which would be entirely too facile; it was the jurors' oaths that were to 
"try" him, not his own; and so, in jury trial proper, either in civil or in 
criminal cases, the oath of the party does not appear. But wherever, in other 
proceedings, it was thougH approp~';'ate to have the defendant's oath, there 
was no hesitation in requiring it. All through the 1500s the statute-book 
records the sanction of oaths to accused persons. The Star Chamber statute 
of 1487 (3 H. VII, c. 1) had expressly sanctioned the examination of the ac
cused on oath at the trial, because" little or nothing may be found by inquiry" 
of the ordinary sort. The statute of H. VIII, in 1533, authorized the com
mon-law officers to turn over indicted heretics for examination bv the ordi-,. 
naries upon oath. 76 Wherever a part~· is committed to jail by the judges 
for fraud or other misconduct done in the course of trial, by forging writs 
or the like, he appears to have been put to his examination on oath to 
disclose it.77 Persons charged as bankrupts,78 as Jesuits,79 as abusers of 

7J Rather was it to be regarded as surprising numerical system (ante. § 2032). Compnrc 
that the inquisitional method, conquering the also the history of the disqualification of par
rest of Europe, failed in England alone; but ties in civil cases (ante, § 575). 
"the escape was a narrow one" (Pollock & 7& Supra, note 37. 
Maitland. Rist. Eng. Law. II, 655); instances 77 1565. Whiteacres v. Thurland. Dyer 242a: 
of the direct questioning of the accused (circa Dawbeny v. Davie, ib. 2440: Thurland's 
1268) may be seen in Maitland's Court Baron. Case, ib. 244b. 
Selden Soc. Pub!. IV. 62. and in tho records 78 1570, St. 13 Eliz. e. 7, § 5. 
of the King's Council cited BUpra, n. 43. 7D 1593, St. 35 Eliz. e. 2, § 11 (any person 

74 Thayer, Prelim. Treatise, 29. suspected to be a Jesuit. etc.. who "being 
75 "All such persons to be tried by their examined by any person having lawful author

oathes," is a phrase of 1543 in the Court of ity ••. tiholl rofuse to answer directly Ilnd 
Requests: Selden Soc. Publ. XII, Ixxxv. The tnlly whether he be a Jesuit," sholl be eom
reason for this attitude toward the oath is mitted" until he shall make direct and true 
I!ufficiently explained in the history of thc answer to the said questions"). 
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warrants,80 were to be examined on oath by common-law officers. Most nota
bly, every accused felon was required to be examined by the justices of the 
peace,and his examination to be preserved for the judges at the trial;81 and, so 
far as appears, notamurmur was e\'er heard against this process till the middle 
of the 1700s; 52 and no statutoQ' measure was taken to caution the accused 
that his answer was not compellable, until well on in the 1800s.83 The every
day procedure in the trials of the 1500s and the lGOOs, and almost the first 
step in the trial, was to read to the jury this compulsory examination of the 
accused; in 1638, the year after Lilburn's imprisonment, in the very next 
recorded trial, the accused's pre\·ious examination before the Chief Justice 
was offered and read at the outset, without a shadow of objection.84 Fur
thermore, as the trial goes on, the accused, in all this period of 1500-1620, is 
questioned freely and urged by the judges to answer; he is not allowed to 
swear, for the reasons alread~' noted, but he is pressed and bullied to answer.85 

A striking example is found in the jur~' trial of (' dall, in 1590, for seditious 
libel; and the significant circumstance is that. (,dall, who before the ecclesi
astical High Commission Court, a few months pre\'iolls,56 had plainly based 
his refusal on the illegality of making a man accuse himself by inquisition, 
has here, before a common-law jury with witnesses charging him, no such 
claim to make: 

1590, Udall'., Trial, 1 How. St. Tr. 1271, 12i5, 1289: Udall pleaded not guilty; and 
after argument made and \\;tnesses testifying, Judge CL.mKE: "\\'hat say ~'ou? Did you 
make the book, l:dall, yes or no? What say you to it, will you be sworn? Will you take 
your oath that you made it not?" declaring this to be a favor; Udall refused, and the 
judge finally asked: "Will you but say upon your honesty that you made it not?" Udall 
again refused; J udge CI~-\I!KE: "You of the jury consider this. This argueth that, if he 
were not guilty, he would clear himself"; then, to Udall: "Do not stand ill it; but 
confess it." 

The same features appear still in 1606, in the Jesuit Garnet's trial for the 
Gunpowder Plot; called before the Council inquisitorially, he denies his lia-

80 1601, St. 43 Eliz. c. 6, § 1 (persons 
charged with abuse of warrants are to be sent 
for by the judges .. and be examined thereof 
upon their oaths," and iC the offence be con
Cessed by them or otherwise proved, they are 
to be committed to jail). . 

81 1553, St. 1 &: 2 P. &: Mar. c. 13, § 4; 1555, 
St. 2 &: 3 P. &: !\Iar. c. 10 (inasmuch as the pre
ceding statute did not extend to cases where 
the prisoner was not bailed, .. in which case 
the examination of such prisoner, and of such 
as bring him, is as necessary. or rather more, 
than where such prisoner shaU be let to bail," 
so it IS extended to the latter case also): the 
deCendant was here not put on oath, though 
the witnesses WeTI' (ante, § 849). but the reason 
for this was mer"l), as beCore, that the oath 
was thought to give to the accused's ~tate-
ments a solemnity and weight which would be 
too great an advantage. As late as 1709 

(R. ~. Derby. 19 How. St. Tr. 1011. 1013, 
note) a judge says oC this proceeding, .. To 
have him examined i3 a privilege." 

82 Ante, § 848. 
82 Ibid. 
S4 3 How. St. Tr. 1369. 1373. 
n 1535, Sir Thomas More's Trial, 1 How. St. 

Tr. 386, 389; 1554, Throckmorton's Trial. 1 
How. St. Tr. 862, 873; 1571, Duke of Norfolk's 
Trial. 1 How. St. Tr. 958, 972 ("then being 
ruled over by the Lord High Steward that he 
should answer directly to that quc.'!tion, he 
answered ") ; 1588, Knightley's Trial, 1 How. St. 
Tr. 1263, 1267. Mr. JusticeStephcn'ssummary 
of the proceedings at this period is in agreement 
with what is above said: Hist. erim. Law, I. 
325; so also, for 1565, Smith, Com. of England, 
II, c. 26. quoted in Thayer, Prelim. Treatise. 
157. 

BII Supra, note 47. 
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bility to answer; 87 but, tried on indietmcnt before a common-law jury and 
the chief common-law judges, he is questioned and urged. he answers or refuses 
to answer, as it suits him, but says never a word of the illegality of such ques
tions or an immunity from answer.88 And such indeed, beyond a reasonable 
doubt, was the common law, as well as the common practice, of the time. 89 

It is true that precedents apparently to the contrary have been alleged to 
exist, by Coke, for example, who im'okes two common-law cases to support 
his ambiguous and shifting arguments. But neither these. nor any others 
hinted at, indicate in any way the existence of any common-law rule.90 Even 
Coke himself, whose writings have since served as the chief source of infor
mation on this subject, does not actually go so far as to apply his arguments 
to any effect but the limitation of the ecclesiastical Courts' proceedings.9l He 

87 1606, Garaet's Trial, 2 Hol'o·. St, Tr, 218, 
244 (Garnet: .. When one is asked Il question 
before a magistrate, he is not bound to answer 
before some witnesses be produced against him, 
'quill nemo tenetur prodere seipsum' "); noto 
that this is a reference to the ecclesiasticul rulll 
of presentment, as nlready examined, not Il 

refusal to answer at ail cvents. 
68 Ibid. po,m·m. 
II If anything further were needed, the pre\'" 

alene€! of torture as an aid to conf,,~sion, upon 
the examination of politicnl offenders, wus 
absolutely inconsistent with the recognition or 
a pridlege against self-crimination; nnd it is 
highly signific,~nt that the lWlt recorded 
instances of torture (antr, § SIS) nnd the first 
instances of the (,stablislwd privilege (ill/ra, 
note 105) coincide within about a dCl'ade. 

In Bench and Bar, \'01. IX, s. ,.., .'j~O (1915), 
Mr. A. Leo Lverett warns the rcadl'r against 
.. un uncritical Ilc~eptmlt'e" of the nbovc his
tory. Such a warning. from one who hud 
not gone through the originnl sources, would of 
COUI'S" be mer<'ly crude impertinence. Whethcr 
Mr. Everett has perused the sources nbo,"e 
cited docs not appear. His :only quarrel 
Bcrm" r!) he ,;itb that part of the history 
whid: dl!i.ig ,,;th the period before the Tudor 
times, i" th,. t IJeriod hc belicns that the 
accus",! ·n'n.~ prh·i\cged from answpring. There 
is, ind,'"d, scanty original nuthority for that 
peri"d, hut it Sl'pms to he all one way, and 
!\!r. Everett brings fOMmrd no contrary 
edelen.·c, cxc('pt an undocumented rU'scrtion of 
Hallam's. The prcsent writer respects Hal .. 
hun's /:('ncrul :luthority, but in this field leurned 
nt the very OU\5(·t of the search not to rely upon 
him. 

gO Hinde'", Case, 1558, Dyer 175b; cited by 
Coke (I:.l Rep. '27; 3 Bulstr. 49) to show that 11 

person need not IInswer in the church court 
questions that hring him in dnnger of a penal 
law. Hinde's cw;c in fact was this: The king 
had nppointpd a commission to examin'e the 
title of Skrog,i. ,~ justice's clerk, to his office, 
with power to ('ommit him if llC refused to 

an.~wer; he refused, demurring to the juris
diction, nnd wn.~ committed; then he was 
released on ' hnbca.~ corpus' by the judges of till! 
Common 1'1"n8, because .. he WIlS n person of 
the court, nnd anecessarie member of it"; and 
the reporter ndd",: "Simile, ~1. 18, by Hind, 
who would not take I1n onth before the ec .. le
siastical judges for usury." 

Leigh's Crule, 15GS, is rited by Coke (ubi 
/lUpra) us that of an nttorney committee: by the 
High Court for refusing to swear as to attend
ance at mass, and delivered on 'habeas corpus' 
by the Common Plens, because" they ought 
not in such cuse to examine upon his outh." 
There is nothing to show that this was not an 
application of the ordinary ecclesiasticnl rulf', 
examined supra. In Anon., :l Brownl. 271 
(1609), occurs a case similar to Skrogs'. 

In Attorney-General r. Mico, cited posl, 
other alleged precedents, unreported and senn
tily mentioned, were bandied back and forth 
by counsel; but there is nothing to show that 
they really invo\\'ed the present question. 

VI In 4 Inst. 60, 324, on the Star Chamber 
and II igh Commission Courts, hi! says nothing 
of the oath. In 2 Inst. 657, and 12 Rep. :l6, he 
hns much against the oath, but substnntially 
upon the ground of jurisdiction alone. In 
Dighton r. Holt (cited 8upra, note 54), he ad
vances frequently the argument' nemo tenetur' 
(he had first used it in Collier c. Collier, cited 
supra, note 47); but this was an invocation oC 
the canon-law rule takcn Crom the canon law
yers. In Edwards' Cnse (cited supra, note 53), 
he is I'')nccrned chiefly with the jurisdiction, and 
does not even criticise the 'ex officio' oath as 
such, though in his opinion in 12 Rep. 26, said 
by him to have been solemnly given two yeaI'>! 
befo!'e, he attacks the oath with great plainnp-ss. 
No two of his various expositions coincide in 
argument; to reconcile all of his passages is 
imrJossible. Add to this his inconsistent atti
tude in the three cases cited supra, note 64. 
His proneness to maltreat precedents in sup .. 
porting his views hWl already been noticed 
(ante, § 2036). 
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is willing to stop them from requiring answers "which may be an evidence 
against him at the common law upon the penal statute"; but he says nothing 
about a common-law illegality; indeed, this argument of his seems rather 
to assume the contrary. He freely quotes, in mutilated form, the canon
law phrase (whose origin has been examined above) "nemo tenetur seipsum 
prodere"; but there is nothing to show, down to the end of his life, that he 
believed in or knew of any privilege of refusal in the king's common-law 
proceedings. 

The only source of doubt that can be found arises from certain scantily 
reported chancery rulings of the late 15008. Some of these, at first sight, 
might be supposed to indicate the existence, as early as Elizabeth's reign, of 
a general privilege against self-crimination. Other explanations, however, 
lie open with fair plainness. In the first place, it is a long-established maxim 
of jurisdiction that equity wiII not lend its aid, even b~' relief, apart from 
disc.overy, to enforce a forfeiture; on this ground (and remembering that 
an "answer" in chancery is II pleading as well as testimony) are explain
able the cases refusing to compel an answer as to a forfeiture. 92 J n the next 
place, th~ Chancellor had almost no jurisdiction over criminal charges; 93 

hence, in cases of this nature, cognizance might be declined, by refusing to 
compel an answer.g

·t But, where this jurisdiction was not disputable, there 
seems to have heen no objection to compelling the answer.95 Finally, the 
chancery practice is to be interpreted by the rules of the ecclesiastical Courts, 
already examined. The Chancellor was forming his procedure (hardly organ
ized until Bacon's time, in the early 16005) almost precisely after that of the 
ecclesiastical Courts.96 So far as he could take cognizance at all of a case 
invoh'ing a criminal fact, he would of course employ this ecclesiastical rule, 
as he did others, and not require the defendant to answer without due ac
cusation by two witnesses or by presentment; that is to say, a plaintiff, 
upon his unsworn bill alone, could not put the defendant to answer to a 
criminal fact. The close affinity between the Chancellor's and the Church's 

92 Such arc the rollowing cases: 1587, 1598. 
Crome~ 1). Penston, Cary 13 (bill against the 
survivor of a joint tenancy, suggesting a secret 
eeverance during lifetime; "the Lord Keeper 
overruled, that the defendant should· not 
answer," whatever this may mean); 1595, 
Wolgravc v. Coe. Toth. 18 (bill against one 
covenanting to deliver deeds; "the opinion of 
the Court was. the defendant needed not to 
answer. because he should thereby disclose 
cause of forfeiture of the bond •. ); 1600. Toth. 
'1 (" Mildmay was not enforced by answer to 
the bill of Cary and Cottington. to discover a 
forfeiture to his own hurt "): sce also Toth. 10. 

N 1585. Wakeman 1). Smith. Toth. 12 (" al
though criminal causes are not here to be 
trk-d directly lor the punishing of them, 
yet incidently for 80 much as concerneth 
the equity of the cause. they are to be an
swered "). 

OJ This perhaps explains the following case. 
undated. but probably before 1600: Vice
Countess :\lontague's Case. Cary 12 (eloign
ment of a ward; upon a bilI of discovery 
brought. .. it seemed." as to the defendants • 
.. they should not answer to charge themselves 
criminally. especially in this case, "'here 50 

great a punishment as abjuration may follow"). 
t6 1570. Anon .• Dyer 2S8a (examination on 

oath in chancery to answer a charge of perjury: 
beld. by C. P .• to be allowable if the Chan
cery Court had jurisdiction over perjury): 
1631. Winn 1>. Swayne. Toth. 12 (" a commis
sion to answer bribery and corruption "). 

~ .. Equity followed the ecclesiastical courts 
almost literally in ih mode of taking the testi
mony of ";tnetlS~s and requiring ('aeh party to 
submit to an eX:lmilllltion under oath by his 
adversary" (L:mp:<iell. Equity Pleading. § 47); 
and note 43. 3upra. 
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Courts makes it plain that we need not look to the former for light upon the 
common-law notions of the time ' especially when that practice stands out 
plainly in the full and abundant reports throughout this whole period. 

2. For nearly a generation onwards, in the 1600s, there is no acknowledg
ment of any pridlege in common-law trials. Under Cuke's leadership, from 
1607 to 1616, the ecclesiastical Courts had been kept within bounds; but 
there were as yet no bounds in common-law proceedings. With 1620 begin 
indications that some impression was being transferred into that depart
ment.97 Nevertheless, in the parliamentary remonstrances to Charles I, and 
the discussion over ship-money and forced loans and the Petition of Hight, 
in the Parliament which ended in 1629, there is nothing about such a 
privilege.98 

3. Finally, however, in 1637-41, comes Lilburn's notorious agitation; 99 

and in 1641, with a rush. the Courts of Star Chamber and of High Commis
sion are abolished, and the' ex officio' oath to answer criminal charges is swept 
away with them. loo With all this stir and emotion, a decided effect is pro
duced, and is immediately communicated, naturally enough, to the common
law Courts. Fp to the last moment, Lilburn had never claimed the right to 
refuse absolutely to answer a criminating question; he had merely claimed a 
proper proceeding of presentment or accusation.IOI But now this once vital 
distinction comes to be ignored. It begins to be claimed, flatly, that no man 
u bound to incriminate llimse(f, on any charge (no matter how properl~' insti
tuted), or in any Court (not merely in the ecclesiastical or Star Chamber 

n 1620. Sir O. Mompcsson's Trial, 2 How. 
St. Tr. 1119, 1123 (the Lords' Committee re
ported .. that they had examined many wit
nesses, . . . that the Lords' Committee 
urged none to accuse himsr.lf"; but their pro
ceedings were probably inquisitorial, and came 
rather under the ecclesiastical rule); 1631, 
Fitzpatrick's Trial, 3 How. St. Tr. 410, 420 
(Fitzpatrick had testified, at Lord Audley's 
trial, to a rape committed by F. at A.'s insti
gation; at F.'s own trial, he then protested 
against the use of his former testimony, since 
"neither the laws of the kingdom required nor 
was he bound to be the destruction of himself" ; 
and Chief Justice Hyde replied, "it was true, 
the law did not oblige any man to be his own 
accuser." yet here the testimony could be IIsed). 

It was in 1628 that the judges unanimously 
declared, in Felton's case, the murderer of the 
Duke of Buckingham, that "he ought not by 
the law to be tortured by the rack"; neverthe
less, when Felton was examined before the 
Privy Council (3 How. St. Tr. 371), "the 
Council much pressed him to confess who set 
him on," nnd Bishop Laud told him "if he 
would not confess, he must go to the rack." 
Though the rack was declared unlawful, ~·('t 
nothing is recorded as to the unlawfulness of 
urging a confession. 

'8 The suggestion by Lilburn' 8 counsel, in 

16.37 (3 How. St. Tr. 1356), that the 'ell: officio' 
oath was .. dir('ctly contrary to the Petition 
of Right in 3 Car.," referred apparently to par. 
iii and x of the- P('tition of Right of 1628 (3 How. 
St. Tr. 222; in/ra) , which protcsted against 
being .. called to make answer or take such 
oath." This, perhaps, meant a political prom
issory oath of conCormity or obedience in con
nection with the refusal to pay ship-money, 
- an entirely differ('nt thing. On the other 
hand, however, it may have referred to a really 
inquisitorial oath. The circumstances were 
these: Darnel. E. Hampden, and others, 
in 1627, on being required to make a loan to 
the king. and being examined to disclose their 
estates, declined to payor to disclose. and 
applied for release under a 'habeas corpus,' 
which was reCused by the judges (3 How. St. 
Tr. 1); on which the Petition or Right was 
passed: 1628, 3 Car. I, c. 1. §§ 3, 10 (after 
reciting that persons refusing to make loans 
to the king "have had an oath administered 
unto them not warrantable by the laws or 
statutes of this realm," Parliament petitions 
"that none be called to make answer or take 
such oath," or be confined .. for refusal 
th ... reoC"; and the king accords the petition). 

99 Supra, note 67. 
1M Supra, note 60. 
101 Supra, in the text, par. I, (3). 
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tribunals).10'2 Then this claim comes to be conceded by the judges, first in 
criminal trials, and even on occasions of great partisan excitement j 103 and 
afterwards, in the Protector's time, in civil cases, though not without ambi
guity and hesitation.l().j By the end of Charles II's reign, under the Restora
tion, there is no longer any doubt, in any court; lOS and by this period, the 
extension of the privilege to include an ordinary witness, and not merely the 
party charged, is for the first time made. lOG It is interesting to note, in 

102 1641, Twelve Bishops' Trial, 4 How. St. 
Tr. 63, 75 (on being askcd whethcr they had 
su bscribed the treasonable petition, they 
refused to answer, because they were not 
"bound to accuse themselves"). 

1111 1649, King Charles' Trial. 4 How. St. 
Tr. 993, 1101 (one Holden objected to answer
ing, and the Court, .. perceiving that the ques
tions intended to be asked him tended to accuse 
himsclf, thought fit to wah'c his cltamination "); 
1649, Lilburn's Trial, 4 How. St. Tr. 1269,1280, 
1292, 1342 (Lilbum, on a trial under the Com
monwealth for treason, claimed that his former 
counsel, Bradshaw, now Lord President of the 
Council, had tried to make him criminate himseIr 
just as the Star Chamber Court bad formcrly 
done; he herc refused on his trial to do so: Lord 
Kcble: "You shall not be compelled "; Lilburn: 
.. I am upon Christ's terms, when Pilatc askcd 
him whether he was the Son of God, and adjured 
him to tell him whether he was or no ; he replied. 
'Thou sayest it.' So say I : Thou, :'oIr. Prideaux, 
say cst it, they are my books. But prove it" ; 
Judge Jcrmin: .. But Christ said afterwards, 
'I am. the Son of God.' Confess, Mr. Lilburn, 
and give glory to God"; sce also p.1445). 

101 1655, The Protector r. Lord Lumley, 
Hardr. 22 (Exchequer; bill to discover 
def('ndant's estate, .. for that he was outlawed 
"'hereby his goods and the profits of his lands 
were forfcited; the def('ndant's demurrer, 
'quia n('lno tenetur prodere scip6um'," is 
overruled, because .. the outlawry is in the 
nature of a gift to the king or a judgment for 
him"; thus the general principle is apparently 
assumed valid; though, as already seen supra, 
note 92, the equitable rule against aiding a. 
forf~iture may have ~een the reason); 1658, 
Attorney-General v. Mico, Hardr. 139, 145 
(ExcheQller; bill for relief and discovery, for 
evading customs laws and attempting to 
bribe; demurrer, that the bill contained 
charges invohing penalties and forfeitures; 
the defendant evidently cites most of his 
authorities from Coke's works, which had now 
been published; there was no decision: nor 
yet in thc case of Att'y-Gen'l ~. , Hardr. 
201, in 1662, proba.bly the same case). 

lOS 1660, Scroop's Trial, 5 How. St. Tr. 1034, 
1039 (L. C. n. Bridgman: "You arc not bound 
to answer me, but if you "ill not, we must 
prov(' it "): 1662, Crook's Trial, 6 How. St. Tr. 
201. 205 (the dcfcndunt, refusing to take the 
oath of allegiance claimed that he ought not 

to accuse himself, for "nemo debet seiPBUm 
prodere") ; 1670, Penn's and Mead's Trial, 6 
How. St. Tr. 951, 957 (on a question being put 
to Mead, he refused to answer; "It is a maxim 
in your own law, 'Nemo tenl?tur accusare seip
llum,' which, if it be not tru", Latin, I am sure 
it is true English, 'that no man is bound to 
aCCuse himself' "); 1673, Penrice ~. Parker, 
Finch 75 (bill for counsel's fees; demurrer al
lowed, that an answer would "draw him under 
a penal law") ; 1676, Jenkes' Trial, 6 Ho ...... St. 
Tr. 1189, 1194 (defendant: "I desire to he 
excused all farther answer to such questions, 
since thc law doth provide that no man be put 
to answer to his own prejudice"; and no 
further questions were put); 1679, Reading's 
Trial, 7 How. St, Tr. 259, 296 (Oates for the 
prosecution, is not allowed to be asked quei
tions to accus(' himselO; 1679, Whitebread's 
Trial, 7 How. St. Tr. 311, 361 (defendant's 
witness is not allowed to be asked whether he 
was a priest, because it would "make him 
accuse himself"); 1679, Langhom's Trial, 7 
How. St. Tr. 417, 435 (Oates is not allowed to 
be asked about "a criminal matter that may • 
bring himself in danger "); 1680, Castlemaine's 
Trial, 7 How. St. Tr. 1097, 1096 (similar, for 
answers to "bring him in danger of his life ") ; 
1680, Earl of Stafford's Trial, 7 How. St. Tr. 
1293, 1314 (a question whereby a l'Iitness 
"shall accuse himself" is objected to); 1681, 
Plunket's Trial, 8 How. St. Tr. 447, 481 (n 
witness is not bound to answer questions that 
"may tend to accuse himself"); 1682, Bird t. 
Hardwicke, 1 Vern. 109 (bill of discovery, 
charging compounding a fraud; a plea is 
allowed, that the answer would" subject/him to 
a forfeiture"); 1682, Anon" 1 Vern, 60 (defend
a.nt's argument that" A court of equity ought 
not to assist a man in recovering a penalty, 
nor compel a discovery of a forfeiture," is 
apparently conceded); 1684, Rosewell's Trial, 
10 How. St. Tr. 147, 169 (witnesses are not 
bound .. to charge themselves with any I)rime" 
or "subject themselves to any penalty"); 
1685. Oates' Trial, 10 How. St. Tr. 1079, 1099, 
1123 (witness is not compellable to make 
himself "obnoxious to some penalty"); 1691. 
African Co. I). Parish, 2 Vern. 244 (principle 
conceded); 1700, Firebrass' Case, 2 Salk. 550 
(bill against a ranger for discovery of deer
killing; answer as to .. whut is to make him 
forfeit his place." is not ('omprll('d). 

1011 Reading's Trial, supra, in 1679. 
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passing, that the privilege, thus established, comes into full recognition 
under the judges of the restored Stuarts, and not under the parliamentary 
reformers.lo7 

Nevertheless, the novelty and recentness of it all in common-law proceed
ings is apparent, not only in the doubts which the Court of Exchequer, in 
1658, so long entertained, and in the very gradual progress of the recognition 
in criminal trials after 1641, but also in the fact that it remained an un
known doctrine for this whole generation in the colony of Massachusetts, -
a colony not only familiar enough with common legal proceedings, but 
knowing enough to send over for Sir Edward Coke's reports and other law 
books to inform its Court and keep abreast of the times. In this colony the 
privilege which began its career after the departure of its founders from 
England was unrecognized till at least as late as 1685; more, they formally 
sanctioned the ecclesiastical rule by which the inquisitional oath was 
allowed. lOB 

107 While this was passing in England, the catione sibi . . . infamiam, periculosas ,'ex
precisely contemporary struggle, across tho ationes, ali ave mala valde gra\'ia obventura 
ChllDnel, is in marked contrast, with its fatally timent "). 
opposite results; for the Council of Louis XIV, lOS IG42, Bradford's History of the Plym
then upon the draft of the great criminal Ordon- outh Plantation, 465 (answers hy on.~ of the 
nance of 1670, was fixing, for a century to ministers to a letter of inquiry from the 
come, the French rule of compulsory self- Governor of Boston: ". Que~t.: How farr a 
crimination. Hitherto this had rested simply magistrate may extracte a confession from a 
on traditional practice (supra, note 26); now delinquente to accuse himselfe of a capitail 
it was confi .. med by statute (Esmein, Hist. de crime, seeing' N emo tenetur prodere seipsum'!' 
la proc, crim. 229, transl. Simpson, as History 'Ans.: A majestrate cannot without sin 
of Continental Criminal Procedure; Conti- neglecte diJigentc inC/uision into the causo 
nental Legal History Serics, vol. V, 1913, brought before him. If it be manifeste that a 
pp. 224 ff), The arguments of the opposing capitall crime is committed, and that common 
councillors in the debate employ language report, or probabiIitie, suspition or some com
identical with our own privilege: "Nul plainte (or the like) be of this or that person, 
n'est tenu se condamner soi-mfune rpar sa a magistrate ought to require and by all due 
bouche." means to procure from the person (so farr 

In the Continental canon law the oa.th 'de allreadY bewrayed) a naked confession of the 
'\'eritate dicenda' was practically aholished fact...; for though • nemo tenetur pro
not long after this (Salvioli, Jusjurandum cal- dere seipsum,' yet by that which may be know.! 
umnire, p. 82; Hinschius, VI, pt. I, pp. 70, to the magistrat by the forenamed means, he 
112, quoting a decree of 1725 of the Roman is bound thus to doe; or else he may betray 
provincial council: "nee juramentum huius- his countrie and people to the heavie die
modi a reis eisdem, nisi ut testes quoad alios pleasure of God' "). 
examinentur, in futurum ... exigatur"). This deliverance i.!' corroborated by the fol-

In the modern procedure of the Catholic lowing series of enactments, v:hich exhibit the 
Church the privilege against self-crimination, spirit of the timeS: 1641, Massachusetts Body 
for civil parties and for the accused, is expressly of Liberties, Whitmore's cd., § 45 (" No man 
recognized; for ordinary witnesses, a broader shall be forced by torture to confess any crime 
rule includes it: Codex Juris Canonici Pii X, against himselfe nor any other unlesse it be in 
1917, Can. 1742, § 1 (" Judici legitime inter- some capitall case where he is first fullie con
roganti partes respondere tenentur et fateri victed by cleare and suffitient evidence to be 
veritatem, nisi agatur de delicto ab ipsis com- guilty. After which, if the cause be of that 
misso)"; Can. 1744 (" Jusjurandum de veri- nature, that it is very apparent there be other 
tate dicenda in causis criminalibus nequit conspiratouTS or confederates with him, then 
judex accusato deferre; in contentiosis, he may be tortured, yet not with such tortures 
quoties bonum publicum in causa est, debet as be barbarous and inhumane"); § 61 ("No 
illud a partibus exigere; in aliis, potest pro sua magestrate, juror, officer, or other man, shall 
prudentia"); Can. 1755, § 2 ("Testes. .. be bound to infonne present or reveai" any 
veritatem fateri debent . . . Ab hac ob- private crim or offence, wherein there is no 
ligatione eximuntur: . • . 2. Qui ex testiii- perill or danger to this plantation or any 
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Morcover, the privilege as yet, until well on into the time of the English 
Revolution, remained not much more than a bare rule of law, which the 
judgcs would recognize on demand. The spirit of it was wanting in them. 
The old habit of questioning and urging the accused died hard, did not 
disappear, indeed, until the 1 iOOs had begun.109 

4. The privilege, too, creeping in thus by indirection, appears by no means 
to have been regarded as the constitutional landmark that our own later legis
lation has made it. In all the parliamentary remonstrances and petitions 
and declarations that preceded the expulsion of the Stuarts, it does not any
where appear,uo Even by 1689, when the Courts had for a decade ceased to 
question it, and at thc English Revolution the fundamental victories of the 
past two generations' struggle were ratified by William in the Bill of Rights,111 
this doctrine is totally lacking. Whatever it was worth to the American 
constitution-makers of 1789, it was not worth mentioning to the English 
constitution-menders of 1689. It is a little singular that the later body, who 
had themseh'cs suffered nothing in this respect, and could herein aim merely 
to copy the lessons which their forefathers of a century ago had handed down 
from their own cx.perience, should have incorporated a principle which those 
forefathers themselves, fresh from that experience, hac! never thought to 
register among the fundamentals of just procedure.112 

member thereof, when any necessaric tye of St. Tr. 259. 302: 1692, Harrison's Trial. 12 
conscience binds him to secresic grounded upon How. St. Tr. 895: 1702, Swendsen's Trial. 
the word of God, unlessc it be in case of testi- 14 How. St. Tr. 559, 580. 581: 1702, Bayn-
mony lawfully required"); 1660, Re\'ised ton's Trial. 14 How. St. Tr. 598, 621-62.5. 
Laws and Liberties, "Punishment," .. Jurors" Sir J. Stephen (Hist. Crim. Law, I, 440) says 
(repeats in substance the foregoing): "Inn- that the practice of questioning the prisoner 
keepers" (partics may be examined hy the "died out soon after the Revolution of 1688"; 
magistrate, for offences against the liquor law) ; but this is perhaps giving too early a cessation. 
1672, General Laws and Liberties, same titles Lord Holt died in 1710, and" to the end of his 
(repeats in substance the foregoing; no changes life he persevered in what we call 'the French 
were made 55 latc as 1685). 8ystem' of interrogating the prisoner during 

No attempt has been madc to disCO\'cr the his trial" (Campbell's Lives of the Chief Jus
progress of the principle in the other colonies; tices, II. 174). 
but their records would doubtless disclose inter- So, too, in Choice Cases in Chancery, 16.52-
esting material. It appears, for example. that 1672, containing a short treatise on chancery 

. the Bill of Rights in thc first Maryland Consti- practice, there is no mention of the privilege. 
tution, of 1776. gave to the principle so loose 11 among the rules for witnesses or for parties' 
recognition as the following: Art. 20: "No answers. 
man ought to be compelled to give evidimce 110 Supra, note 98: Cobbett's ParI. Hist. II, 
against himself in a court of common law orin PIU&im. In 1641, Parliament itself was trying 
any other court, but in such cases as have becn its hand at inquisitional examinations: Cob
usually practised in this State or may here- bett's ParI. Hist. II. 668, 672. 
after be directed by the Legislature": the III 1689, 1 W. & M. 2d sess .• c. 2. 
proviso was not omitted until the Constitution II: The real explanation of the Colonial con-
of 1864. ventions' in~istence on it would scem to be 

A summary of the early constitutional legis- found in the agitation then going on in France 
lation on the privilege is found in the opinion agalnst the inquisitional feature of the Ordon
of Moody. J., in Twining to, New Jersey, 211 Dance of 1670 (supra, note 107). There 
U. S. 78, 29 Sup. 14 (1908). appears no allusion, in Elliot's Debates OD the 

1~ The following are merely a few examples Constitution. to the contemporary French 
at random: 1656, Nayler's Trial. 5 How St. movement: but the delegates who had been 
Tr. 801, 806: 1660, Scroop's Trial, 5 How. St. over there must have known of it. The pro
Tr. 1034, 1039; Carew's Trial, 5 How. St. Tr. posals of reform laid before the Freneh Con-
1048, 1054; 1663, Twyn's Trial, 6 How. St. 8titutional Assembly from the Provinces, in 
Tr. 513, 532; 1679, Reading's Trial, 7 How, 1789. 8how how strong was the popular agi-
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But, after all, the still more interesting question is, How did the result 
come about in England itself? How did a movement, which was directed, 
originall~' and throughout, against a method of procedure in ecclesiastical 
Courts, produce in its ultimate effect a rule against a certain kind of testi
mony in common-law Courts? The process of thought, popular and pro
fessional, is to be aecounted for. For our history of legal ideas we do not 
ordinarily expect to go to Bentham. But he was the first to search into this 
history, and to maintain that this common-law privilege did not antedate the 
Restoration; U3 and, in this instance. his explanation of the process of thought 
by which the transmutation took place seems fairly to represent the prob
abilities. That explanation (as indeed the foregoing details exhibit) lies 
in the pIinciple of the association of idens, an association which began to 
operate immediately in the reactionary period of the Restoration and the 
Revolution, when the growth and ascendancy of \Vhig principles involved all 
the Stuart practices in one indiscriminate and radical condemnation. Read 
in the light of the foregoing details, the great reformer's words serve as a 
correct analysis of motives and a fitting summary to the histor~': 

182i, Mr. Jeremy Bentham, Rationale of Judicial Evidence, b. IX, pt. IV, c. III (Bow
ring's ed., voJ. VII, pp. 456, 460): "Of the Court of Star Chamber and the High Com
mission Court taken together, .•. the characteristic feature was that by taking upon 
them to execute the ,,;II of the king alone, as made known by proclamations, or not as 

tation. The Third Estate in every district, in his statements, after warning him that he is 
their ·c .. biers' sent up to Paris, had voted to at Iibrrty not to make any. This warning 
abolish compulsory sworn interrogation of the must he recorded in the mngistrate's report." 
accused, and the Clergy in runety-one districts The contemporary law and practice in 
had done the same. The decree of li89 (though France is fully set forth in Professor .Jamrs \V. 
krt'ping the interrogation) abolished the oath Garner's" Criminal Proccdurr! in France" 
'deveritate'; Art. 12: .. For this intcrrogntory. (1916, Yale L. Journal, XXV, 4, 255). 
and for all others, the oath shall not be required In Germany such a pro,-ision for the com-
from the accused" ; and the Instructions of 1791 mittal proceedings has apparently heen intro-
added: "Mer& good sense suffices to c{)nvince duced: Lowe, Dic Strafprozessordnung fur 
of the uselessness and immorality of ouch an dns deutsche Reich, 10th cd .. § 136, p. 427. 
oath" (Esmein, Hist. de III proc. crim. 405). But both in France and Gt'rmany there would 

But the privilege, as we understand it. is be no doubt as to drawing inferences from 
p, rhape not yet fully established in France. the accused's refusal to answer. 
The code d'Instruction Criminelle of 1808 In the Philippine Islands, under the Span-
retained the interrogatory, without the oath, ish system of procedure, including the reforll1l1 
it would eeem (1898. Dalloz, Les Codes of 1880, the pri\'i!cge was not in force, though 
Annotes. Code d'Instr. Crim. § 310, App. note the use of torture had been abolished: 1904. 
20. Art. 93. notes 69-74; and the quotation U. S. v. Navarro. 3 P. I. 143, 148; three 
from Stephen, posl. § 2251). The new draft judges diss.; Mapa .• T., writes a learned opin
Code of 1878-80 had this article covering ion for the dissent. 
the preliminary hearing only: Art. 85. .. The 113 Mr. Justice Stephen had outlined the 
committing magistrate shall establish the idea- true history of the privilege in 1857, in bis 
tity of the accused, acquaint him with the esssy in the Juridical Society's Papers, I, 456 
charge. and receive his statements, after (The Practice of Interrogating Persons 
informing him that he is at liberty not to accused of Crime). and again in his History 
answer t.he questions that are put to him." of the Criminal Law (1883). I, 342; his sum
This provision was adopted by the law of mary of the history was that the rule "arose 
Dec. 8, lS!l7, Art. 3 (Dalloz. ubi &upra, App. from a peculiar and accidental state of things 
to Livre I, p. 2482): .. Upon the preliminary which has long Ilince passed away, and that 
arraignment of the accused, the magistrate our modern law i~ in fa~t derived from some.-
is to ~stablish his identity, to notify him of what Questionahlf) sources. though it may no 
Ole facts charged against bim. and to receive doubt be defended." 
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yet kno'l'm so much as by proclamations, they went to supersede the use of parliaments, 
substituting an absolute monarchy to a limited one. In the case of the High Commission 
Court, the mischief was aggravated by the use made of this arbitrary power in forcing 
men's consciences on the subject of religion. In the common-law Courts, these enOl'mi. 
ties could not be committed, because (except in a few e.xtraordinary cases), convictions 
having never, in the practice of these Courts, been made to take place without the inter. 
vention of a jllry, and the bulk of the people being understood to be adverse to these 
innovations, the attempt to get the official judp;es to carry prosecutions of the desl'ription 
in qucstion into effect present itself as hopeless. In a state of things like this, what could 
be more natural than that, by a people inCants as yet in reason, giants in passion, every 
distinguishable feature of a system oC procedure tlirected to su('h ends should be condemned 
in the lump, should be involved in one undistinguishing mass of odium and abhorrence; 
more especially any partieular instrument or feature, from which the system wa~ seen 
to operate ",ith a particular dcgree of efficieney towarris sueh abominable ends? ... III 
those days, the supreme power of the State was 'de facto' in the hands of the king alone; 
. . . being employerl and directed against property, liberty, conscience, every blessing on 
which human nature sets a value, every chance of safety depended upon the enfeeble
ment of it; every instrument on which the strength of that government in those clays 
depended. every instrument which in happier times 'Woll1d to the people be a bond of 
safety, was an instruIllent of mischief, an object of terror ami odium .... No practice 
could come in worse company than the practice of putting all verse questions to a party, 
to a defendant (and in a criminal, a capital casc), did in that instance." 

§ 2251. Policy of the Privilege. Neither the histor~' of the privilege, nor 
its firm constitutional anchorage, need detcr us from discussing at this day 
its policy. As a bequest of the 1600s, it is but a relic of controversies and 
convulsions which have long ceased. Its origin was local; in the other legal 
systems of the world it has had no place. It must thcrefore justifj-' itself 
in the juridical forum of nations. Nor does its constitutional sanction, em
bodied in a clause of half a dozen words, relie\'e us from the necessity of 
considering its policy; for the attitude here taken may lead either by favoring 
implications to a wide extension of its scope, or by disfavoring interpretation 
to its close restriction. A sound and intelligent opinion must be formed 
upon the merits of the policy. 

1. To reach this opinion, let U~ listen first to what has been urged against 
that policy. Few names, among jurists, have eyer appeared as challengers 
on this side of the lists, but the~' are names of extraordinar~' panopl~· in the 
law, those of Jeremy Bentham, the philosopher and reformer, and of 
William Appleton, Chief ,Justice of the Supreme Court of ~Iaine, his disciple.1 

Remembering that in less than three generations nearly every reform which 
Bentham advocated for the law of Evidence has come to pass, we might 
almost regard his condemnation of an~ .. rule as presumptively an index of its 

• 

ultimate downfall .. Considering, too, that his disciple, as Chief Justice, while 
preaching against the anomalies of the law, presided over its administration 

§ ~251. 1 A criticism of the pri\'ilege will 
also he found in Mr. (later L. C. J.) Denman's 
comments in ·10 Edinb. Rc\'. 190 (1824), 
reviewing Bentham's treatise, and. more 

recently. in Professor Henry T. Terry's article 
in the Yale Law Journal, ;XV, 127 (1906), 
.. Constitutional Provisions against Forcing 
Self-Incrimination." 
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for nearly twenty years upon the bench and commanded his colleagues' con
stant support in the vindication of his principles, we must concede to his 
views that value which experience gives as a test of the \'alidit~, of theory. 
The argument against the privilege, as advanced by these jurists. is repre
sented in the following passages: :I 

1827, ~Ir. Jeremy Bentham, Rationale of Judicial Evidence, b. IX, pt. IV, c. III (Bow
ring's ed., vol. VII, pp. 4,,)2 ff.): "(a) Pretences for exclusion [of the accused's testimony 
on compulsion). . . . 2. The old woman' 9 rca.von. The essence oC this reason is contained 
in the word 'hard '; 'tis 'hard' upon a man to be obliged to criminate himsclt. Hard it 
is upon a man, it must be confessed, to be obliged to do anything that he docs not like. 
That he should not much like to do what is meant by his criminating himselC, is natural 
enough; for what it leads to is his being punisher!. What is no less hard upon him is 
that he should be punished: but did it ever ~'et occur to a man to propose a general 
abolition of all punishment, with this hardship for It rea.~on for it'! Whatever hardship 
there is in a man's heing punished, that, and no more, is thf.'re in his thus being made 
to criminate himself .... Nor yet is all this plea of tcnderm·ss. this double-distilled 
and trebk~refined sentimentality, anything better than It pretenc('. From his own mouth 
you '\'\;11 not receive the evidence of the culprit against him; hut in his own hand, or from 
the mouth of another, you receive it ,dthc,ut semple: so that at hottom, all this senti. 
mentality resoh'es itself into neither more nor less than a predilection a confinncd and 
most cxtensive predilection, for bad evidence. . . . 'Y Oil arc ~urc of b('in~ convicted: by 
what sort of evidence would you choose rather to be convicted? n~· the cvidenl'e of other 
people without any of ~'our own, or by evidence of othcr people's and your own together'? 
Were a question of this sort put to a malefactor, would it not be matter of perplexity to 
him to choose? Would not a pot of bt'Cr or a glass of gin, on whicheycr side placed, be 
sufficient to turn the scale? 3 But allo",;ng, for the sake of ar~llment, that there is 8 

difference between the pain in the one case and thc pain in the other for my own part, 
I can see none hut if there be. can it be assumed as a competent and sufficier:t1y broad 
and solid ground for the estahlishment of a nile of law? Is there anything here capable 
of being set against the mischiefs of impunity? the mischiefs of the offence (be it what 
it may) which the law in question the law which the rule of exclusion in question seeks 
to debilitate is employed to combat? ... 3. The fo:r-hunler's rea,~on. This consists 
in introducing upon the carpet of legal procedure the idea of 'fairness,' in the sense in 
whieh the word is used by sportsmen.' The fox is to have a fair chance for his life: he 
must have (so close is the analogy) what is called 'law,'· leave to run a certain Icngth 
of way for the express purpose of giving him a chance for escape. While under pursuit, 
he must not be shot: it would be as 'unfair' as convicting him of burglary on a hen-roost 
in five minutes' time, in a court of conscien~. In the sporting code, these laws arc 
rational, being obviously conducive to the professed end. Amusement is that end; a 
certain quantity of delay is essential to it; dispatch, a degree of dispatch reducing the 
quantity of delay below the allowed minimum, would be fatal to it .... [In this ,,;ew) 
to different persons, both a fox and a criminal have their use; the use of a fox is to be 
hunted; the use of a criminal is to be tried. . . . 4. Confounding interrogation with torture; 
",;th the application of physical suffering, till some act is done. in the present instance, 
till testimony is given to a particular effect required. On this occasion it is to 
observe, that the act of putting a question to a person whose station is that of defendant 
in a cause, is no more an act of torture than the putting the same question to him would 

2 Chief Justice Appleton's statement of the 
CII8C, not differing greatly from Bentham's, is 
found in his treatise on Evidence (1860), c. vii, 
pp. 129-134, c. ~, p. 246. 

~ 

3 This is an allusion to eome 'of the absurd 
rulir.gs on confessions (ante, § 839). 

• For comments on the sportsmanship theory 
in English law, see ante, § 1845. 
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be, if, instead of being a defendant, he were an extraneous witness.5 Whatever he chooses 
to say, he is at full liberty to say; only under this condition, properly but not essentially 
subjoined, viz. (as in the case of all e:-..1:raneous ",;tness) that, if anything he says should 
be mendacious, he is liable to be punished for it, as an extraneous v.;tness would be 
punished. • . . 5. Reference to unpopular inatitutwn8. 'Whatever Titius did was V.TO:lg; 

but this is among the things that Titius did; therefore this is wrong'; such is the logic 
from which this sophism is deduced. In the aparunent in which the Court called the 
Court of Star Chamber sat, the roof had stars in it for ornaments; or else certain deeds 
to which Jey;s were parties, and by them called shetars or shtars, used to be kept there; 
or, possibly, there being no natural incompatibility, both facts were true. 'Whether 
it was owing to the gilt stars, or to the Jew parchments, the judges of this Court t'Onducted 
themselves vcry badly; therefore judges should not sit in a room that has had stars in 
the roof, or in a room in which Jew parchments have been kept'; had the conclusion 
been in this strain, the logic would not have been very convincing, but neither would the 
mischief have been very great. 'In the High Commission Court, the judges sat and tried 
causes in .... irtue of a commission, and they too conducted themselves very badly; there
fore judges ought not to be appointed by a commission.' The logic, though not less 
rational than in the preceding Cll:ie, begins to be rather mischievous .... The Inquisition 
(meaning the true inquisition, of the Spanish sort) that used to work \\;th such success in 
the extirpation or conversion of heretics, was a court in which it was the way of the judge 
to inquire into the business that came before hinl; to put questions to such persons as, in 
his conception, were likely to be more or less acquainted v.;th the matter; and this, whether 
extraneous v.;tnesses or parties. 'Now this it is that was and is a most ,,;cked and popish 
practice. Judges ought not to put questions; be the business what it may that comes 
before them, it ought to be the care of judges never so much as to attempt to see to the 
bottom of it.' Here, then, we see the true SOUl'('C of all the odium; \;z. not merely of that 
which has attached itself to this abominable court, but of that which attached itself to 
those other abominable courts. It was not by sitting in a room \\;th stars or parchments 
in it, it was not by acting under a commission too high in itself, or that lay on too high 
a shelf; it was not by either of causes that the two English courts, held in such 
just abhorrence by all true Englishmen, were rendered so bad as they were, but by 
their abominable practice of asking questions, by the abominable attempt to penetrate 
to the bottom of a cause. [Such are the absurd reasons upon which it is claimed that 
the accused in Ii criminal cause ought to be privileged from answering all questions as to 
his complicity.] ••• (b) The \\;tn~' privilege). It may happen that the cause by means 
of which the deponent el\.-poses himself to the mischief attached to the self-prejudicing 
evidence is not the cause in hand, but another cause, viz. a cause already in prospect, or 
a cause liable to be produced by the disclosure made by the e'l.;dence. . . . Prosecution 
for robbery: John Stiles examined in relation to it, in the character of an extraneous 
witness. A question is put, the effect of which, were he to answer it, might be to subject 
him to conviction in respect of another robbery, attended ,,;th murder, in which he bore 
a share. On the ground of public utility and common sense, is there any reason why 
the collateral advantage thus proffered by fortune to justice should be foregone? Refusing 
to compass the execution of justice by this means, by what fairer or better means can you 
e\'er hope to compass it? The punishment he will incur, if any, will be a distinct punish. 
ment, for Ii distinct olIence; an olIence which, at the institution of the suit, was perhaps 
never thought of. Be it so; and should this happen, where will be the mischief? Wherein 
l'OJlsists the grievance? That a crime, which, but for the accident, might perhaps ha .... e 
remained unpunished, comes, by means of this accident, to be punished .... But what 

a This attitude of maudlin sentimentality, 
repeating the misnomer of "torture," has not 
disappeared even since Bentham's day; us 
witness the following hmg\lage of Temple, J., 

in People v. Arrlghini, 122 Cn.!. 121, 54 Pac. 
591: "The inquisition of torture is restored, 
only without the rack and thumbscrew." 
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shall we say, if, by II summons to appear as a witness in a cause (penal or non-penal) 
betwcen other persons, an indivitlual is purposely entrapped; und, being (in obedience to 
that summons) a(:tually in court, is interrogated concerning a distinct offence supposed 
to have been cOlJlmitted by himself, and, in consequence of his answers, stopped and 
(,OIlsigned to durance. What? Why. that so a delinquent he but brought into the hands 
of justice, just as well lIlay it be by this means as by any other. Truth is not violated; 
fiction is not elllployed: no false tale is told; no falst·hood here defil('s the lips of justice. 
~or, though possible, is the ease likely to he frequent. The qUl'Stion must be relevant, 
pertinent to th!' cause actually in hand, or an answer \\;11 not be (for it ought not to be) 
allowed to he given .... An efft'Ct (for example) which ccrtainly might, by design and 
(·ontrivllIlI'e. be brought into existence by incidental self-convicting c\'idencc, is that of 
instituting a sort of feigned suit, penal or non-penal. for the purpose of bringing to light, 
not the fa(·t~ helonging properly and directly to the avowetl cause of action, but others. 
of a ('omplc'xion differing to any degree of remoteness. Suppose, for example, a project 
formed for bringing down disgrace and punishment .In the head (;f an individual, by means 
of questions to be put to him, in th!) character either of a defendant or a witness. in a 
cause to he instituter! on purpose; drawing thus out of his mouth the confession of some 
~rime. or di:igrureful act, for which he has not been prosecuted. 1\1ny not this be done? 
Ycs: but 110t with any advantage to the part~· whose im'cntion is supposed t() be thus 
employed, Ilor with any disad\'anta~e to the party against whom it is supposed to be 
t'lllployt'(1. Why? Because in this there is nothing m()re than what might be done in 
It direet Ilwl or(linary way, by a suit instituted 011 purpo~e. In every point of view, then, 
ill whi('h it C':IlI he considcre<\ the practice in question apIlI'ars to stand dcar of objection. 
In the first "lare, heCllllse the result supposed to he produ('(·r1. ('annot. with any propriety 
Clr consistency. he rct'koned in the number of undesirahle results; in the next place, because, 
though it were, no ulterior facility is afforded, beyond what would exist without it." 

2. In weighing the foregoing objections. it is indispensable to distinguish 
between (a) questioning an orclinar~r witness, (b) qucstioning by preliminary 
inquisition onc who is as yet not charged, (c) questioning an .accused who 
has been duly placcd on trial by indictment: 

, (a) For the ordinary witness, Bentham's argumcnt seems to fail. It is 
true, as he points out, that thc mcre sclf-betrayal by the witness is of itself 
no evil, and that the instances of pretcnded suits to provide the opportunity 
for such seJf-betra~'al woule! probably not be numerous. But thcre are other 
considerations. The witness-stand is to-day sufficiently a place of annoyance 
and dread. The reluctance to enter it must not be increased. E\'cry in
fluence which tends to suppress the sources of truth must he removedo To 
remO\Oe all limits of inquiry into the secrcts of the persons w};() have no stake 
in the cause but ean furnish help in its investigation, would be to add to the 
. motives whieh now sufficiently dispose them to evade their duty. l\Ioreo\'er, 
110 serious loss to justice can be incurred by recognizing the pridlege. If 
the witness' tcstimon~' is indispensable, and the incriminating fact is vital 
to the cause, a pardon, executive or statutory, can for the particular instance 
remove thc prh·ilege.6 

-. (b) For the preliminary inqm:'fition of one not yet cllarged with an offence, 
the elaims of the privilege seem equally valid. This aspect of it seems to 

f Poat, §§ 2280, 2281. 
• 
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have been ignored by Bentham. Yet it was historically this situation which 
gave rise to the privilege. The system of "inquisition," properly so called. 
signifies an examination on mere suspicion, without prior presentment, in
dictment, or other formal accusation (ante, § 2250); and the contest for one 
hundred vears centred soleh· on the abuse of such a s'Vstem. i In the hands • • • 
of petty bureaucrats, whether under James the First, or under Philip the 
Second, or in the twentieth century under an American republic, such a sys
tem is always certain to be abused.8 The whole principle of the grand jur~· 
presupposes a formal and deliberate accusation, based on probable cause, 
before an~r person is called to answer for a crime. No doubt a guilty person 
ma~· justly be called upon at an~· time, for guilt dcsen·es no immunity. But 
it is the innocent that need l)rotection. Gnder any system which permits John 
Doe to be forced to ·answer on the mere suspicion of an officer of the law, 
or on public rumor, or on secret betra~ .. al, two abuses have alwa~·s prevailed 
and inevitably will prevail; first, the petty judicial offi'cer becomes a local 
tyrltnt and misuses his discretion for political or mercenary or malicious 
ends; secondly, a blackmail is practhicd b~· those unscrupulous member" 
of the community who through threats of inspiring a prosecution are able 
to prey upon the fears :>f the weak or the timid. The modern system of 
formal presentment needs no defence. In this aspect the privilege against 
self-crimination is, in history and in policy, its just complement, in so far us 
it exempts all persons from being compellcd to disclose their supposed ofl'ences 
before formal process of charge is had. 

(c) When we come to the case of an accllsed dill]! charged b~' indictment 
and now placed on trial, we reach a somewhat different set of considerations. 
Here the question is mereiy whether he shall be required to disclose all that 
he knows of the crime charged against him. None of the considerations 
applicable to the foregoing situations have here any bearing. What is there 
to exempt the accused from simple and straightforward answers of denial, 
confession, or explanation? Thcre are, to be sure, what the great jurist so 
plainly and truly stigmatized as the "old woman's reason ,. and the" fo'X
hunter's reason." There are also the false shibboleths of "tortur6" and the 
like; but these can only succeed in affecting us through the old rhetorienl 
device of calling a thing by epithets which do not belong to it. So far as 
Bentham's argument goes,i. e. for the individual case, it is irrefutable. As
suming thi8 man to be guilty, there is no good rcason to exempt him. 

There is no escape from this fundamental truth, so long as we confine our-

1 This is illustrated by the trial of Lilburn 
(already quoted ante. § 2250). in IG37. 3 How. 
!;t. Tr. I:US, 1318; Lilburn. to those question. 
ing him, replied: "! am not willing to answer 
you to IUlY more of thest' (1lIcstions. because I 
t;Ce you go about by this cxnmination to cnsnare 
me; for, seeing the things for which I am 
imprisoned cannot be proved agninst mI!. you 
will get other matter out of roy examination; 

and therefore. if yoU will not ask me about the 
thing laid to my charge. I shall nnswer no more." 

8 That these abus"s nrc the creature of no 
(me country or time mny be ~~Il from the 
(,xtcnt to which the moml ill~tillcts of certain 
American OffiCl!rs were Slipped by tho in~idious 
(·xample. set before thl'm in the PhilippIne 
Islands. in 1898. of the so-called" wator-cure" 
for extracting information. 
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selves to the assumption on which it rests. That assumption is that the 
person charged is guilty. But assume him innocent, and a different problem 
~s presented a problem to which Bentham's arguments did not do justice. 

! The truth is that the privilege exists for the sake of the ir,nocent 9 or , 
at least for reasons irrespective of the guilt of the accused. It is not so 

/much that the mere process of questioning and cross-questioning the accused 
is likely to perturb his mental operations, and educe from him the words and 
conduct of a guilty man. Current experience, as shown by the demeanor of 
defendants who voluntarily take the stand and are acquitted, discredits this. 
Moreover, the conduct of the accused, even while under the mental strain 
induced by arrest and incarceration, is not rejected as a source of evidence.lO 

The real objection is that any /!ystem of administration wltz'clt permita the 
proaecution to fruat habitually to eompulaory aelf-d£aclo:mre aa a aouree of proof 
must itaelf auffer morally thereby. The inclination uevelops to rely mainly 
upon such evidence, and to be satisfied with an incomplete investigation of 
the other sources. The exercise of the power to extract answers begets a 
forgetfulness of the just limitations of that power. The simple and peaceful 
process of questioning breeds a readiness to resort to bullying and to physical 
force and torture. If there is a right to an answer, there soon seems to be 
a right to the expected answer, that is, to a confession of guilt. Thus the 
legitimate use grows into the unjust abuse; ultimately, the innocent are 
jeopardized by the encroachments of a bad system. Such seems to have 
been the course of experience in those legal systems where the privilege was 
not recognized. . 

The argument is indeed empiric; and, being empiric, it is open to the 
fallacy of mistaking a mere accidental association for a cause. In the Con
tinental procedure, for example, the judge exercises also in part the functions 
of our prosecuting officer; and it is probable that the abuses of which such a 
system is capable, when the privilege is not recognized, would be much less 
under a system like our own, in which the judicial and the prosecuting func
tions are sharply separated. Nevertheless, it is difficult to know how much 
allowance is to be made on this account; and it is wiser to accept the warnings 
of experience, even at the risk of overstraining their import. It may be 
conceded that the Continental practice is efficacious in detecting guilt.ll 

But it must also be conceded that it leads to or is found united with a spirit 
of petty judicial license and browbeating, dangerous to innocence, and certain 
to lead to great abuses in our own community, if it once obtained a sanctionP 

t 1862, Byles, J., in Bartlett II. Lewis, 12 U The insidious effects of the practice iu this 
C. B. N. s. 249, 265: .. The rule was intended respect may be seen in the history of the Holy 
ior the protection of the innocent, and not for Inquisition. Although the rules of the ordinary 
that of the guil ty." penal law of the church, even in • ex officio' 

10 Ante, §§ 273, 871. inquisitions, declared a confession insufficient 
11 Seethe remarks of Mr. J. Denman, already • per se' for condemnation, and hedged it about 

referred to. in 40 Edinb. Rev. 190; l\Ir. John with rules (Esmein, Hist. de la proc. crim ., 268 
(IMer Chief Justice) Campbell, during his et pa88im, translated as vol. Y of the Conti
sojourn in France. formed somewhat similar nental Legal History Series}, yet as soon as 
opinions about the French practice (Life, I, 362). these rules wer\) relaxed in the special procedure 
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For the sake, then, not of the guilty, but of the innocent accused, and of 
conservative and healthy principles of judicial conduct, the privilege should 
be preserved. 

3. ' Of the few attempts to analyze frankly the grounds of the privilege, the 
following passages are entitled to unusual weight, each for its own rea~ons: 

1848, Commi.'lJioneT8 on Criminal Law in the Cha/mel Isla7ld", Second Report, 8 St. Tr. 
N. s. 1127, 1200, 1210-1212; these Commissioners were appointed to inquire into the 
state of the criminal law in the Channel Islands Guernsey, Jersey, Alderney, and 
Sark ,which, though long ago coming under English domination, had retained in their 
law many institutions essentially French; the Commissioners, reporting upon Guernsey, 
recommended the abolition of the process of examining the accused, \\;th the follo\\;ng 
explanations: "Upon the information obtained from the preliminary examination, an 
'acte d'accusation' is framed by the Court, charging the accused \\;th the facts deposed 
to by the witnesses. He is then called before the Court. The 'acte d'accusation' is 
read to him; and, if he denies the crime, he is questioned by the Court upon the e\'idenre 
previously obtained. This is called the 'interrogatoirc.' It is also taken at a secret 
sitting of the Court; the prisoner being alone, and not allowed the assistance of a legal 
adviser. The present practice, however, requires that he be told that he cannot he 
compelled to answer the questions of the Court, and that what he says \\;11 be med 
against him at the trial. This is a departure from the old law in Terrien and the (appro
bation,' by which the accused, in the event of refusing to answer or not answering perti
nently, would be subjected to the torture .... The preliminary examinations 'au secret,' 
and the consequent 'interrogatoire' of the accused, appear to us equally objectionable. 
But our opinion with regard to them is not that of the Bailiff Ii. r. Chief Justice] and the 
majority of the lawyers of the Court. This part of the criminal ?ror.ess differs so essentially 
from all that we have been accustomed to, as English lawyers, that we were anxious to 
have the subject discussed before us, in order to ascertain the opinions of the members of 
the Court, and the advocates, on the subject. With one exception, that of Mr. Falla. 
a gentleman very extensively engaged in the defence of criminals, the members of the 
Court, including the Bailiff Ii. e. Chief Justice] and the Bar, were, more or less strongly, 
in favour of continuing the practice. The value of the Bailiff's testimony in favour of the 
system is the greater from his having been an English lawyer, filling criminal and civil 
judicial functions in England, and from his avowing that his opinions had been change<"\ 
by e:~perience. We are bound also to add that it was an unanimous opinion that the 

of the Holy Inquisition, the whole effort degen- example of a French trial, treated from the 
erated into the procurement of a confession. English point of view, will be found in Thack
" A confession dispensed with all other invcsti- eray's Paris Sketch book, in the chapter on .. The 
gation and all further proceedings, either by Case of Peytel"; and from the French point of 
the party-accuser (when the cause was begun view the method is favorably depicted in de Bal
by complaint) or by the judge (when it was zac's novels of Lucien de Rubempr~, ce. 16-!!3, 
• ex officio '). One can thus understand with Bnd An Historical Mystery, ce. 17. 18. and in 
what zeal it was sought for in inquisitional Gaboriau's novel of Monsieur Lecocq. ec. 16-31. 
proceeding5" (Tanon, Hist. des tribunaux de Compare the di8rriminating comments in 
I'inquisition en France, 358). Dr. Francis Lieber's Civil Liberty and Self-

Some of these abuses are to be aeen in the Government, eh. 7. and App. III (The In
French trials quoted in Stephen's History of quisitorial Trial); Sir S. Romilly's Memoirs. 
the Criminal Law, vol. II!. Appendix; Feuer- 2d ed" 1840. I, ::115; N. W. Senior's Biograph
bach, Narratives of Remarkable (German) ieal Sketches (1863, pp. 209, 227, 313; Essays 
Criminal Triala (tr. by Duff-Gordon, 1846); on Lord Holt, on Feuerbach, Bnd on Ramcke). 
Mejan, Causes Cel~bres (1808-1811); Loemer, The best account of the French system. its 
Die Opfer mangelhafter Justiz (Jena, 1873); history and present practice, is to be found in 
Fuller, Noted French Trials (Boston, 188!!); Professor James W. Garner's "Criminal Pro-' 
Trials of Troppman and Prince Bonaparte, 5 cedure in France" (Yale Law Journal, i916,' 
American Law Review 14 (1870); another XX:V, 255) • 
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practice of the Court had much improved under his presidency, so that his opinion in 
favour of retaining the aocient system could not possibly arise from prejudice or illiberal 
dread of change. We fcel diffident in dissenting from such authority; but the reasons 
alleged in support of the present system have failed to convince us. . . . It is certainly 
not, at first sight, contrary to justice, that a party accused of crime, who has heard the 
evidence against him and has had an opportunity of questioning the "itnesses, should be 
intp.rrogatcd to elicit his e:\l)lanation of the facts, before he is committed for trial. If 
means ("ould be devised to ensure its never being abused, the' interrogatoire,' so conducted, 
would he perhaps a proper mode of arriving at truth. But it cannot he said to be necessary 
for that purpose. Its utility WItS maintained hy the Court and members of the Bar chiefly 
on the ground that the truth told by a man in answer to questions of the Court, without 
his having heard the evidence which suggested them, gives great weight to that part of 
his statement which is otherwise incapable of proof. But this is prt'Cisel.y the objcetion 
to the 'interrogatoirc' as eondueted by the HOYIII Cuurt. An innocent pcrson, who is 

'.. perfectly intelligent and honest, hus Ilothing to fear frolll un.y criminal prosecuti~~}airlL 
conducted. But most of the persons :wcused of crime ure ill informed; anfl such persons 
are led into contradiction and falsehood by the desire to evade circumstances which they 
feel to make against them .... The questions put arc those whirh arise from e\'idence 
which has bcen so arranged (and quite properly) as to gin~ the fullest elTeet to the 'prima 
facie' case of a('ellsation. The answers given to sueh questions arc given at a great (liS
advantage; al1<l probably, this disadvantage is even exaggerated hy the prisoner, who is 
pressed \\;th the circumstances of stlspicion marshalbl in their most fonnidable order. 
HenC'e arises a temptation to cvade ami deceive, by which an ignorant person would be 
seduced, however innocent of the offence ehargcd.,,.'AilOther'vcry dangerous fcattirc"in 
this practice appears to be that its tendency is to "cngage the Court, which conducts the 
examination, in a COil test with the prisoner. We were assured that this in fact did not 
(){'C!ur; and we arc quite ready to belie\'c that the memhers of the Court have not con
s,·iously allowed themselves to be drawn into such a course. But the danger is that the 
objectionable feeling will arise where the Court is conscious of nothing but an exercise of 
ingenuity in the pursuit of t"lth; and that this danger is not imaginal)' must, we think, 
be obvious to anyone who has read much of the interrogatories administered by COllrt~ 
in foreign criminal tribunals. We cannot sce why all the advantages which this practice 
is alleged to possess may not be attained by merely reading over the ach'erse evidence to 
the accused, and then bidding him tell his own story, if he thinks fit. It is impossible to 
cleny the effieacy of the present practice as an instrument for the occasional detection of 
('rime; but it is equally clear that the practice is liable to mislead, even when administered 
\\ith the purest intentions. We have no doubt that the members of the Itayal Court 
were perfectly sineere in assuring us that it is often of the greatest usc to a prisoner, and 
that they never knew an innocent man condemned in consequence of it. But it appears 
to liS dangerous to make legal gllilt depend upon anything short of proof from intrinsic 
evidence or the voluntary confession of the accused." 

1883, Sir J. F. Stephen, History of the Criminal Law, 1,342, ·HI, 5:35, 5·12, 56,j;l~ "In 
the old Ecclesiastical Courts and in the Star Chamber [the 'ex officio' oath) was under
stood to be and was used as an oath to speak the tMith on the matters objected against 
the defendant an oath, ill short, to accuse oneself. It was vehemently contended by 
those who found themselves pressed by this oath that it was against the law of God, 
and the law of nature, and that the maxim 'nemo tenetur prodere seipsum' was agreeable 
to the law of God, aod part of the law of nature. In this, I think, as in most other dis
cussions of the kind, tlle real truth was that those who disliked the oath had usually done 
the things of which they were accused, and which they rcgardt.'(} as meritorious actions, 

U Mr. Justice Stephon's views were originally expounded in 1857, in his cssay in the Juridical 
Society's Papers, I, 456, 470 fl. . '.. -
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though their judges regarded them as crimes. People always protest with passionate 
ea~,'erness t.gainst being depriVl...J of technical dcfenees against what they regard us bad 
law, and such complaints often give a spuriuus value tu technicalities when the cruelty of 
the laws against which they have affurded protection has come to be comIllonly admitted . 
. . . [But by the institution of our privilege against seIr-criminationl the result of the 
whole is that us matters stand the prisoner is absolutely protected against all judicial 
questioning before or at the trial. ... This is one of the most characteristie ieatures of 
English criminal pr(}C(.'<iure, and it presents n marked ('ontrust to that which is common 
to. I believe, all continental countries. It ii!, 1 think, highly advuntag\.'Ous to the guilty. 
It contributl.'s greatly to the dignit~· and apparent humnnity of n criminal trial. It 
effectually avoitls the nppearancc of harshness, not to say cruelty, which often shocks 
nn English speetator in a Frendl court of ju~tice; and 1 think that the fact that the 
prisoller call1lot be questioned stimulates the senrch fur independent eviden<'C. During 
the discussions which took pillec on the Indian Code of Criminal ProeeduTe in 18i~,14 
some observations were lIIalle Oil the reaso'lS which occasionally ("ad lIative pulice officers 
to apply torture to prisoners. An experic •• ':ell civil oHieer obsen'ell, 'There is a great 
tleal of laziness in it. It UJ jur plt'a8allter 10 s'( coll/fortably in Ihe shade Tubbing red pepper 
into a poor deril's eyc., than to go abo III. in the .~un hUlIlillg lip rridencc.' This was a new 
view to IIIC. but I have no doubt of its truth. The cvillenee in an English trial is. I think, 
usual,,· much full('r allli lIIore satisfacton' than the evidelll'C in such French trials as I • • 
have been able to study. The Prc)('urcllr de la Hi!pllhlique und ,luge d'InstTlletion. their 
power of holding inquiries, drawing up 'pro('cs-verhuux,' l'xamining sllspeete<! persons 
5ecretly, and ,\;thout infonning them e\'cn of the accusation or cvidenee against them, 
taking depositions behind their backs, and keeping them in solitury ('onlinell1cnt till (what
evcr soft wor.ls mlLy he Ilsetl ahout it) every effort has h<'Cn made to extort a ('onfe:;sion 
from them. nrc contrastcd in the strongest way with everything with whidl we arc familiar. 
a1l1l whieh I have described, in detail, in the preceding chapters. To k<'Cp a man in solitary 
C'Onfinement and question him till he is driven into a confession is lIot the less torture 
because the pr(}C(.'SS is protracted instead of being acute .... '111e foll()\dng account of 
the matter is given hy ~L Helie. 'The lIIagistratc who puts questions to the ae('used alld 
asks explanations froll1 him has the right to interrogate him for the purposc of extracting 
his excuse or his confession of guilt. Hc shoull!. without harassing or ('on fusing him, but 
at the same time while rcquiring a disclosure, encourage his freedom of utteran<'C. Hc 
should, in short, v.;th thc most complcte impartiality. ~eek solely to get at the truth. 
The interrogatory must be neithcr an argument nor a eombat; that is by no mcans the 
issue. The main object is to aseertain thc theory of the rlefel\!·l.'. and thus to detcrmine 
the details of the issuc and the points therein whieh are to be established.' He adds. that 
though the intcrrogatory is not essential, ~;et the President ('11II intcrrogate the aCl'lIsed 
eithcr before or after the witnesses are hl.'ard, the forrnl.'r being thc common course .... 
'''llatevcr may be the law on the subjt;!Ct, the fact unquestionably is that the intcrroga
tion of the accus<..J by thc President is not only the first, but is also thc most prominl.'lIt, 
conspicuous, and important part of the whole trial. )lorcover. all the report~ of Frcneh 
trials which I have seen, and I have read very many, suggest that the views takcn by 
:\1. Helie as to the proper object of the interrogatory, and the proper method of caT~'il1g 
it on, are not shared by the great majority of French Presidents of Cours (I'Assises. The 
accused is cross-examined with the utmost severity, and with continual rebuke, sarcasms, 
and exhortations, which no counsel in an English court ,,-ould be pel"mitted by any judge 
(who knew and did his duty) to address to any witness. This appears to me to be the 
wcakest and most objectionable part of the whole system of French criminal procedure 
(cxcept parts of the law as to the fun('tions of the jury). It cannot but make the judge 
a party and what is more, Ii party adversc to the prisoner; and it appears to me, apart 

U Drawn by Sir J. Stephen himself. 
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from this, to place him in a position essentially undignified and inconsistent with his 
other functions. . . . This comparison of French an.d English criminal procedure naturally 
suggests the question, \Vhich of the two is the best? To a person accustomed to the 
English system and to English ways of thinking and feeling there can be no comparison 
at all between them. However well fitted it may be for France, the French system would 
be utterly intolerable in England. . . . The whole temper and spirit of the French and 
the English differs so widely, that it would be rash for an Englishman to speak of trials 
in France as they actually are. We can think of the system only as it would work if 
transplanted into England. It may well be that it not only looks, but is, a very different 
thing in France. . . . The best way of comparing the working of the two systems is by 
comparing trials which have taken place under thcm. For this purpose I have given 
at the end of this work detailed accounts of seven celebrated trials, four English and 
three French, which afford strong illustrations of the results of the two systems. It seems 
to me that a comparison between them shows the superiority of the English system even 
more remarkably than any general observations which may be made on the subject. In 
every one of the English cases the evidence is fuller, clearer, and infinitely more cogent 
than it is in anyone of the French cases, notwithstanding which, far less time was 
occupied by the English trials than by the French ones, and not a word was said or a step 
taken which anyone can represent as cruel or undignified." 1& 

1910, Wz:,conain Branch, American IWJtitute of Criminal Law and Criminology; Report 
of the Committee on Trial Procedure. " A majority of our committee believe that the pro
vision in § 8, Art. I of our Constitution that 'No person shall be compelled in any criminal 
case to be a witness against himself' has outlived its usefulness, and should be abolished, 
and that thereby one hiding-place of crime would be destroyed. We have obtained the 
views of many active lawyers and judges on this question; and a large majority of those 
consulted have eX1>ressed the opinion that no innocent person would suffer and that more 
guilty ones would be detccted and convicted if this provision could be repealed. • . . The 
Constitutional provision does not so much stand in the way of the detcction and punish
ment of crime of the lower orders (for the lower criminals no doubt would cunningly add 
perjury to their other crimes), a.q it prevents the obtaining of evidence to con .... ict those 
guilty of offences such as bribery, grafting, rebating, violation of laws against combina
tions and similar offences, that threaten even more than the grosser crimes the foundations 
of good government and good order; nor so much even as it interferes at times with the 
obtaining of e\;dence in civil cases necessary to the redress of civil \\Tongs which may 
also involve some of the participants in liability to criminal prosecution. To overcome 
such interferences, we are fast acquiring immunity statutes, such as § 4078 granting im
munity to \\;tnesscs testifying in actions brought on bonds of public officers .... The 
term 'immunity bath' has become something of a reproach to our criminal procedure. We 
recommend that this Institute urge upon the Legislature an amendment of the Constitu
tion striking out the provision that 'No person shall be compelled in any criminal case to 
he II \\;tness against himself;' and at the same time urge the enactment of legislation 
such as is suggested by Exhibit F hereto annexed. We believe that a resolution to so 
amend the Constitution would fare better when submitted to a vote of the people if it 
also prO\;ued for legislation for protection of the accused, about as follows: 'Resolved 
that § 8, Art. I of the Constitution of Wisconsin be amended by striking out the words 

U Our greatest American constructive jur- is very apt to produce insidious and catching 
iat, Edward Livingston, in his Introductory questions; instead of a cool Ilnd impartial 
Report to the Code of Criminal Procedure attempt to extract the truth, the examination 
(Works, ed. 1872, I, 354 fT.>, written about becomcs II contest. in which the pride and 
1823, had aircady expounded the arguments ingenuity of the magistrate are arrayed against 
on both sides, resching much the samc con- the caution or evasions of the accused, and 
elusions as Mr. J. Stephen. One of the argu- every construction will be given to his answers 
ments most influential with Mr. Livingston was that mllY fix upon him the imputlltion of 
this: "An unrestrained right of interrogating guilt." 
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"nor shall be compelled in any criminal case to be a witness against himselC" and inserting 
in lieu thereof the words" Nor shall any person be compelled in any criminal case to be a 
witness IIgainst himself until he shall first have the benefit of legal counsel to be provided 
as the Legislature may enact."'" 

4. In preserving the privilege, however, we must resolve not to give it more 
than its due significance. We are to respect it rationally for its merits, not 
worship it blindly as a fetish. We arc not mereiy to emphasize its benefits, 
but also to concede its shortcomings and guard against its abuses. Indi
rectly and ultimately it works for good, for the good of the innocent 
accused and of the community at large. But directly and concretely it works 
for ill, for the protection of the guilty and the consequent derangement of 
civic order. The current judicial habit is to ignore its latter aspect, and to 
laud it undiscriminatingly with false cant. A stranger from another legal 
sphere might imagine, in the perusal of our precedents, that the guilty crim
inal was the fond object of the Court's doting tenderness, guiding him at 
every step in the path of unrectitude, and lifting up his feet lest he fall into 
the pits digged for him b~' justice and by his own offences. The judicial prac
tice, now too common, of treating with warm and fostering respect ever~' 
appeal to this privilege, and of amiably feigning each guilty invocator to be 
an unsullied victim hounded by the persecutions of a tyrant, is a mark of 
traditional sentimentality. It involves a confusion between the abstract 
privilege which is indeed a bulwark of justice and the individual en
titled to it - who may be a monster of crime. There is no reason why judges 
should lend themselves to confirming the insidious impression that crime 
in itself is worthy of protection. The privilege cannot be enforced without 
protecting crime; but that is a necessary evil inseparable from it, and not 
It reason for its existence. We should regret the evil, not magnif~' it by 
approval. No honest and intelligent accused (in the language of the Com
missioners above quoted) has anything to fear from a criminal prosecution 
fairly conducted. To every such person, the appeal to the privilege is a repug
nant and humiliating expedient. The spirit of e\'er~' manly nature, unfor
tunate enough to be unjustly accused, must always be that of the brave 
and bluff j\Ir. George, who, when falsely charged with murder, and urged by 
his friends to seek the services of a lawyer, staunchly refused: 16 

• 

"Say I am innocent and I get a lawyer; what would he do. whether or not? Aet as 
if I was guilty, shut my mouth up, tell me notto commit myself, keep circumstances 
back, chop the evidence small, quibble; and get me off perhaps. But, !\liss Summerson, 
do I care for getting off in that way'/ ... I don't intend to say," looking round upon us, 
with his powerful anns akimbo and his dark eyebrows raised, "that I am more partial to 
being hanged than another man. What I say is, I must eorne off clear and full, or not 
lit all. Therefore, when I hear stated against me what is true, I say it's tnle; and when 
they tell me, 'Whatever you say will be used,' I tell them I don't mind that, I mean it 
to be used. If they ean't make me innocent out of the whole truth, they are not likely 
to do it out of anything less or anything else." 

18 Charles Dickens, Bleak House, c. 51. 
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There ought to be an end of judicial cant towards crime. We have already 
too much of what a wit has called "justice tampered with mercy." A due 
respect for the privilege is perfectly consistent with a strict contempt for the 
guilty offender, and does not require or condone his protection as an end 
good in itself or good under any circumstances. It is enough for justice and 
for the commonwealth that the privilege exists, immovably fixed in the Con
stitution. The good which it aims at consists in that general fact and sys
tem, and not in the individual application of it to a given claimant. That 
effects mostly harm, a particular harm which we suffer for the larger good. 

The correct moral attitude toward the privilege has been well illustrated 
in a courageous and clear-thinking opinion, rendered in a case where out
rageous fraud had been used at an election: 

1907, LAssr:SG, J., in SchoU v. BeU, 125 Ky. 750, 102 S. W. 248: "The testimony shows 
many outrages and crimes done by the police, and yet, when these men were placed on the 
witness stand and interrogated as to what they knew, they invariabl~' sheltered under the 
law forbidding self-incrimination; and, when the question as to whether the witness should 
or not be compelled to answer was certified to the chancellors, the witnesses were always 
protected by the ruling. Assuming the ruling to be correct, the conclusion which seems 
to have been drawn as to the innocence of the officers is not justified. The principle under 
discussion is a rule of evidence, to protect the ,,;tness from criminal prosecution or public 
exposure to shame because of his own testimony. It is a rule of necessity, beyond which 
it should not be extended. Its use should not be considered as affording the witness a cer
tificate of good character. Here were police officers being interrogated as to existence of 
crimes they were paid to prevent, if possible; if not, to expose and punish afterwards; 
and yet they one and all refused to answer 'under advice of counsel.' Suppose a secret 
murder had becn committed, and the police on that beat, when asked about it, should say, 
'I decline to answer for fear of incriminating myself.' This, under the nile invoked, would 
protect the witness from answering; but how long would it justify his retention on the 
roll of the police? What would be thought of those who left the public safety in his hands 
longer than it would require to discharge him? Suppose a bank had been robbed, and 
the bookkeeper, the teller, and cashier, when interrogated, should say, 'I decline to answer 
under advice of counsel.' What would be thought of a board of directors who would after
wards leave the bank in the hands of such men? This is precisely the situation here. 
Peace o!ficers, whose duty it was to prevent and expose crime, when called on to do so, 
sheltered under the rule against self-incrimination; and yet these men still wear the official 
unifOl"IIl, still draw salaries from the public purse, and this is made possible only by the 
consent of those who are the apparent beneficiaries of their silence." 

The privilege therefore should be kept within limits the strictest possible. 
So much of it lies in the interpretation that its scope will be greatly affected 
by the spirit in which that interpretation is approached. Much can be settled 
by a consideration of its historic scope, before the constitutions were made. 
But, after all this, the decision will constantly depend upon whether the 
privilege is approached with favor or with disfavor, with fatuous adulation 
or with judicious appreciation. In the past generation, and especially in 
a few American Courts, this practical difference of effect is plainly apparent; 
for, under the guise of reasoning and interpretation, the privilege has by 
them, in a spirit of implicit favor, been so extended in application beyond 
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its previous limits as almost to be incredible, certainl:.' to defy common 
sense. Even Lord Hardwicke, who a century and a half ago caUed it "a rule 
of great justice and tenderness," Ii could he now revisit the glimpses of the 
moon and observe the rule in those courts, would marvel what manner of 
justice we had contrived. But a reaction must come. A true conservatism 
must recommence to operate. More than one great modern judge is found 
to pronounce against the favor that has in the past been granted to it.18 A 
multiplicity of statutes 19 have shown how seriousl:.· it is felt to block the 
investigation and punishment of crime. Courts should unite to keep the 
privilege strictly within the limits dictated by historic fact, cool reasoning, 
and sound policy.20 

§ 2252. Constitutional and Statutory Phrasings; Kinds of Proceedings 
affected by the Constitutional Sanction (Grand J;:;:S, Legislative lnquhy, 
etc.). The Federal Constitution and the Constitutions of the various States 
(with two exceptions 1) have at one time or another come to add their sanc
tions to the principle of the privilege, and have thus established it solidly 
beyond the reach of ordinary legislath'e alteration.2 But this constitutional 
sanction, being merely a recognition and not a new creation, has not altered 
the tenor and scope of the privilege; it has merely given greater permanence 
to the traditional rule as handed down to us. The framers of the Constitu
tions did not intend to codify the various details of the rule, or to alter in any 
respect its known bearings, but merely to describe it sufficientl", for iden
tification as a principle. The extreme brevity of the clauses naming the 
privilege is plain proof of this intention; and the great variety of phrasing, 
together with the undoubted uniformity of purpose running through all these 
legislative efforts, is a corroboration. In most jurisdictions a statute has 
additionally confirmed the common-law privilege, expressly or by implication.3 

1; Harrison ~. Southcote, 2 Yes. Sr. 389, 394. 
'" EIIO. 1882, Jessel. M. R.. in Ex parte 

Reynolds. 15 COli: Cr. 108. 115 (" Perhaps our 
law has gone even too far in that direction ") ; 
U. S. 1875. Appleton. C. J., in State ~. Went
worth, 65 Me. 234. 241 (" It is the prhilege of 
crime; the intere~ts of justice would be little 
promoted by its enlargement"). 

19 Post, § 228l. 
20 A reaction against the excesses of the 

privilege is now to be seen, notably in Wis
consin: Herbert R. Limburg ... The Privilege 
of the Accused to Refuse to Testify" (American 
Academy of Political and Social Science. 
Phila.. 1914. vol. LIl. No. 141, p. 124); 
Wisconsin Branch of the American Institute 
of Criminal Law and Criminology, Report of 
Committee approving a Bill for a Constitu
tional Amendment (2d Annual Meeting. 1910, 
Journal of Criminal Law. etc .• I. 808; 3d 
Annual Meeting, 1911. Journal of Criminal 
Law. etc., II. 870; quoted supra). See also 
the constitutional modification in Ohio. made 
in 1912 (quoted post. § 22.52). 

§ 2252. 1 Iowa and ~ ew J el'!ley. 
1 The. doatrine of State tl. Height, 117 Ia. 

650,91 N. W. 935 (1902). that even where no 
such constitutional clause exists, the privilege 
is beyond the control of the Legislature, must 
be regarded as anomalous and unsound; and 
the attempt. in the same opinion, to read the 
prhilege by implication into the clause of ,. due 
process of law" is futile and unhistorical; that 
clause is already a catch-all, overflov.ing with 
misplact'CI principles. und no 'ex post facto' 
interpretation can make room in it for th,. 
present privilege. But State ~. Height is 
perhaps overruled by Davison tl. Guthrie, 
cited po81. § 2282. On the privilege as it 
obtains in Iowa. the following essay gives a 
comprehensive survey: Professor D. O. 
McComey. "Self-Criminating and Self-Dis
gracing Tpstimony; Code Re\'ision Bill," 
Iowa Law Bulletin. V, 175, March. 1920. 

• In the following list of enactments, the 
first under each iurisdiction of the United 
States is the eonstitutional clause; specific 
statutory enactments are also here inserted, 

831 

• 
• 



• 

• 

§ 2252 PRIVILEGE AGAINST SELF-INCRIMINATION [CHAP. LXXVIII 

though it is cleM that their phrl18ing cannot be compelled to give evidence agaillllt himself," 
limit the constitutional provisions; most of tho and he bl18 a right to testify" if be elects to do 
statutes carrYing out these provisiollll occur so ") ; 
in connection with clauses qualifying tho Ala.<Jka: Compo L. 1913, § 1507 (like Or. 
accused to testify, and will be found ante, Laws 1920, § 870, substituting .. criminal 
§ 488. prosecutiou" for" punishment for a felony," 

ENGLAND: 1806, St. 46 Goo. HI, c. 37 and omitting" and the objection," etc.) ; 
(quoted an/e, § 2223); 1851, St. 14 & 15 Viet. Ariz. Art. II, § 7 (" No person shall be com-
c. 99, § 3 (parties are made compellable in pelled in any criminal case to give evidence 
civil cases; but "nothing herein contained against himself ") : 
shall render any person who in any criminal Ark. Art. II, § 8 C' ~ 0 person shall ••• be 
proceeding is charged with the commission of compelled in any criminal case to be a witness 
nny imlictable offence, or any offcnce punish- against himself ") ; 
able 011 summary cOII\'iction, competent or Cal. Art. I, § 13 (" ~ 0 person shall .•• be com-
compellnble to gh'e evidcuce for or agninst pelled, in any criminal case, to be a witness 
himself or herself or shall render any person against himself "): C. C. P. 1872, § 2065 
compellnble to answer any question tending (sanctioning the privilege not to give "an 
to criminate himself or herself"); St. 1869, 32 answer which will have a tendency to subject 
&: 33 Vict. c. 68. § 3 (adultery; quoted ante. him to punishment for a felony"); P. C. 
§ 488); 1898. St. 61 & 62 Vict. c. 36. § 1 §§ 688. 1323 (privilege recognized) : 
«Iuoted an/e, §§ 194a. 488; the interpretation Colo. Art. II. § 18 ("No person shall be com-
is fully considered ante. § 194a); St. 1904. 4 pelled to testify against himself in a criminal 
Edw. VII. c. 15. § 12 (cruelty to children; cnse"): 
quoted ante. § 488) ; for the privilege under tho Conn. Art. I, § 9 (" In all criminal prosecutions, 
English BankMiptcy statute. sec post. § 2281. the nccused .•• shall not be compelled to 

CASADA: ,1Ua. St. l!HO. :!d sess.. c. :3. gh'e evidence against himself"): Gen. St. 
Evidence Act. § 8 (like Eng. St. lil69. 32 & 33 1918, § 5522 (" No person shnll be compelled 
Vict. c. 68. § 3, except that instead of applying to give evidence against himself except as 
to any witness. it npplies to "the husbuud or otheM\'iso prO\'ided by the general statutes, 
wife, is oompetent only under this Act "). nor shall such e\'idence when given by him 

B. C. Rev. St. 1911. c. 67, § 27 (divorcc; be used against him "): 
quotcd ante. § 488) ; Del. Art. I. § 7 C" In all criminal prosecutions, 

N. Br. Consol. St. 1903. e. 127, § 9 (adul- the accused .•• shall not be compelled to 
tery; quoted ante. § 488); § 10 (in general; give evidence against himself ") : 
quoted "'ltC. § 48S); Fla. Decl. of R .• § 12 (" ~o person shall be ..• 

Sew!. Con sol. St. 1916. c. 91, § 2 (quoted compelled in any crimina! case to b~' a witness 
allte. § 488); agninst himself"); Rev. G. S. 1919, § 6080 

N. Se. Rev. St. 1900. c. 163. § 37 (quoted (" No accused person shall be compelled to gi\'O 
all: •• § 488): testimony against himself") : 

ant. Re\·. St. 1914. c. 76, § 7(quoted post, Ga. Art. I, § 1. par. 6 (" No person shall bo 
§ 2281) ; compelled to gh'e testimony tending in nny 

P. E. I. St. 1889, c. 9. § 6 (quoted allte. § 488); manner to criminate himself"); Rev. C. 
YukoTl: Consol. Ord. 1914. c. :l0. § 37 (like 1910, §§ 45·14.5877, 6363 (similar, for matters 

~. Sc. Rm'. St. 1900. c. 163. § ail. "tending to criminate himself or to cxpose him 
But in the Dominion and several Pro\'incC3 to a penalty or forfeiture"); § 4554 (similar, 

the pri"ilege is abolished. in s felV classes of for matters that "tend to criminate himself" 
rases. by other statutes (quoted ante, § 488) ; or "tend to work a forfeiture of his estate") ; 
('ompare also the statutory removals by P. C. 1910. §§ 9, 1037, par. 3 (privilege stated) : 
prohibition of using the evidence (post, § 2281). /law. Rev. L. 1915, § 2613 (quoted allte. § 488) ; 

UNITED STATE!!: Fell. 1789. Amendment Ida. Art. I. § 13 ("No persoll shall be ... 
,. (" No persoll ... slmII be eompelled in any compelled in any criminal case to be a witness 
('rirninui case to be a witllcss against himself"); against himself"; so also Compo St. 1919. 
Code 1919. § 3114 (privilege dcclared for nl1\'a1 § 8623); § 80·14 (like Cal. C. C. P. § 2065) : 
rourts) ; § 6276 {letters rogatory from a foreign Ill. Art. II. § 10 (":-\0 person shall be compelled 
""un try; qlJoted post. § 2258); St. 1916. Aug. in any criminal case to gi\'e cvidence against 
29, C. 418. § :l. amending Rev. St. § 1342 himself") ; 
(Articles of War; Art. 24 provides that no Ind. Art. I. § 14 ("No person. in any criminal 
witness before a court-martial. etc ... shall bo prosecution. shall be compelled to testify 
compelled to incriminate himself, or to answer against himsclf") ; 
!lny questions which may tend to incriminll.te I a. See the citations ttUpra, note 2 ; 
or degrade him"); St. 1920. June 4. C. II. 41 Kan. Bill of R .. §7 ("No person shaH be a 
Stats. 787 (Articles of War; Art. 24 as amc.,rled witness against himself") ; 
reads: "lillY 'lu(>Stion not material to the ksun Ky. § 11 (" In all criminal prosecutions the 
when such IInswcr might tend to degradc him ") ; accused... ran not be compelled to gh'o 
Ala. Art. I. § (l (" III all criminal prosecutions evidence against himself"); 
the nccuslod has II right ... that he shBiI not La. Art, I, § 11 ("No person shall be eom~lled 
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to give cyidencc against himself in a criminal questions relevant and material to the issue. 
ease or in any proceeding that may subject pro,idcd thc IIns ..... ers will not expose him to a 
him to criminal prosecution. except wh~rt! criminal prosecution or pmmlty or to a for-
otherwise provided in this Constitutiou"); feiture of his I,state"); § 2 (no party com-
St. 1916. No. 157 (quoted ante. § 4lSS); C. Pro pellable to be swom in a~tion for pcnalty or 
1870. § 136 ("itncss is guilty of contenlpt in forfeiture; quoted anlc. § 48S); 11l03. State t·. 
refusing to answer questious "except such as Zdanowicz. 69 N. J. L. 620. 55 Atl. 743 
might lead him to accuse himself of some (" Although we have not d~cnled it necessary 

• 
crime ") ; to insert in our COllstitutioll this prohibitive 
Me. Art. I. § 6 ("In all criminal prosecutions. provision. the common·law doctrine. unaltered 
the accused . . . shall not be compelled to by legislation or by Illx pructice. is by us 
furnish or give evidence against himself"); deemed to have its full forcc"); 1905. State 
so also Rev. St. 1916. e. 87. § 113. C. 136. § 19; ~. Miller. 71 N. J. L. 527. 60 Atl. 202 (State 
.\ld. Decl. of R .• Art. 22 (" No man ought to be I). Zdano"icz approved); 1916. Conover ~. 
compelled to give evidence against himself in West Jerscy Mortgage Co .• 87 No J. Eq. 16. 
a (,riminal case ") ; 99 Atl. 604 (recei\'er); 
Mass. Decl. of R.. Art. 12 (" No subject shall lv·. M ex. Art. II. § 15 (" No person shall b!' 
. . . be compelled to accuse. or furnish compl'lled to testify against him&eii in u 
evidence against himself") : criminal proceeding"); Annot. St. 1915 . 
. \llch. Art. II. § 16 (" No person shull be com- § 2170 (no ptcrson is compellable "to aDSwer 
pelled. in any eriminul case. to be a "itnesll any quebtioll to cl;minate himself or to subject 
against himself"); Compo L. 1915. i 12547 him to prosecution for any penalty or crime"); 
(the rule abolishing chii privilege shall not be /I'. Y. Art. I, § 6 ("1'0 person shall .•. be 
taken to compel" an answer which will have a compelled in any criminal case to be a 
tendency to accuse himself of any crime or witness against himself"; so also C. Cr. P. 
misdemeanor or to expose him to any penlilty 1881. § 10. and Rev. St .• I. 94. § 13); C. P. A. 
or forfeiture ") ; 1920. § 355 (the clause negath;ng a privilege 
.'finn. Art. I. § 7 (" Xo person . . . shall b~ against answers involving chil liability" does 
compelled in any criminal case to be ";tness not require a \\itness to I!:i\'c an anSWl'r which 
against himself ") ; \\ill tend to accuse himself of a crime or to 
M i88. Art. III, § 2G (" In all criminal prosecu- expose him to n penalty or forfeiture ") : 
tions the accused . . . shall not be compelled S. C. Art. I. § 11 (" In all criminal prosecu-
to give eyidenr.e against himself "); Code tions. cyery man has the right ... not to be 
1900. § 1923. Hem. § 1583 (privilege nplJli~ii compelled to give evidence against himself"; 
for matters which will "expose him to criminal so also Con. St. 1919. § 1799); 
prosecution or penalty"); 1 .. •. Dak. Art. I. § 13 ("1'0 person shall •.. 
Mo. Art. II. § 23 (" Xo person shllll be com- be compl'lIed in any criminal case to be a 
peUed to testify against himself in a criminal 'I\;tneBS against himself"); Camp. L. 1913. 
Ctlusc"); Rc,'. St. 1919. § 5413 (stahltcs mak- § 10395 (similar. "in a criminal action"); 
ing interested persons compl'tcnt lire not" to Ohio: Const. 1851. Art. I. § 10. as amended 
compel any person to subject himself by his 1912 (" No pcrson shaH he compelled in any 
testimony to any prosecution for a criminal criminal case to be a witness against himself; 
offence ") ; but his failure to testify nlaY he considered by 
Mont. A:-t. III. § IS ("No person shall he eom- the court and jury and may be the subject of 
pelled to testify against himself in a criminal comment by counsel") ; 
proceeding"); Rev. C. 1921. § 10()73 (like Oklo Art. II. § 21 ("No person shall be com-
Cal. C. C. P. § 20G5); P. C. §lIGI3 (no one is pelled to givc e,idence which will tcnd to 
compellable "in a criminal action to be a wit- criminate himself except as in this Consti-
ness against himself"; so also § 12177. "in a tution specifically pro,,;ded "); § 27 (immu-
('riminal action or proceeding") ; § 1393 (prh'ilege nity; quoted post. § 2281); Compo St. 1921. 
declared for witnesses before military court), ; § 2351 ("No person can be compelled in a 
Nebr. Art. I. § 12 ("Xo pf'rson shall he ('om- criminal action to be a "itness against him-
pellcd. in any criminal case. to gi"e evidenre self ") ; 
against himself"); Re\'. St. 1921. § 8844 (IJrh'i- Or. Art. I. § 12 ("No person shall ••. be 
lege declared for matters which "tend to compelled in any criminal prosecution to 
render him criminally liable ") ; testify against himself "); Laws 1920. § 870 (a 
Nef!. Art. I. § 8 ("No person shull ... be witness "need not give an answer which will 
compelled. in any criminal case. to be a wit- have a direct tendency to subject him to pun-
ncss against himself"); Re,'. L. 1912. § 6857 ishment for felony, or to degrade his character. 
(like Const. Art. I. § 8); § 5437 (like Cal. unless in the latter casc it be as to the very 
C. C. P. § 2065) ; fact in issue or to a fact from which the fact 
N. H. Part I. Art. 15 ("No subject shall • .. in issue would be presumed. This pri,ilege 
he compelled to accuse or furnish e\'idenre is the privilrl!:e of the wit neBS. and the objec-
against himself ") ; tion cannot be made by a party or his attorney; 
N. J. Compo St. 1910. E"idence. § R (" a wlt- but a ";tness must answer as to the fact of 
ness shall not be excused from aDSwering any bis previous cOllviction for felony"); 
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1. This variety of phrasing, then, neither enlarges nor narrows the scope of 
the privilege as already accepted, understood, and jUdicillll.y developed in the 
common law.4 The detailed rules are to be determined by the logical require
ments of the principle, regardless of the particular words of a particular 
constitution. This doctrine, which has universal judicial acceptance,5 leads 
to several important consequences: 

(a) A clause exempting a person (rom being" a witness against tlimself" 
protects as well a witness as a party accused in the cause; that is, it is immate
rial whether the prosecution is then and there" against himself" or not.6 

Pn. Art. I. § 9 (" In all criminal prosecutions. the 
accused • . . cannot be compelled to give evi
dence against himself"); Pub. L. 1887. p. 158. 
§ 10 (" Except defendants actually upon trial in 
a criminal court. any competent 'I'Iitncss may 
be compelled to testify in any proceeding civil 
or criminal; but he may not be compelled to 
answer any Question which in the opinion of tho 
trial,iudge would tend to criminate him ") ; 
P. I. U. S. St. 1902. July 1, Philippines Act. § 5 
(" No person·shall.be compelled in any criminal 
case to be a witness against himsclf"); St. 1916. 
Aug. 29. c. 416. i3. 39 Stats. 546. Code 1919. 
14112 (similar); P.I.Act 1130. §I. amended by 
Act 1243. § 1 (prh'i1ego recognized. for civilian 
witnesscs before a gcneral court-martial or'naval 
court); P. C. 1911. Gen. Order 58 of 1900. § 15 
(privilege recognized for the accused) ; §56(awit
ness "need not give an answer which will havo 
a tendency to subject him to punishment for 
felony"); 1904. U. S. 1>. Navarro. 3 P. I. 143 
(U. S. 1902. July 1. § 5. enacting the privilege 
for the Philippine Islands. and Gen. Order 58 
of 1900. replace any prior rule to the contrary); 
P. R. U. S. St. 1917. Mar. 2. Organic Act. § 2. 
39 Stats. 951. Code 1919. § 4043 (privilego 
recognized); P. R. Rev. St. &: C. 1911. § 1532 
(like Cal. C. C. P. § 2065); 1902. Re Decker. 
1 P. R. Fed. 381 (the Fifth Amendment beld 
effective in Porto Rico. "because it is a prin
ciple of natural justice woven into the web 
and woof of our form of government"; a 
Hounder rcason is that the rule is a part of the 
common law in Federal courts); 
R. I. Art. I. § 13 ("No man in a court of com
mon law shall be compelled to give evidence 
criminating himself") ; 
S. C. Art. I. § 17 C' Nor 'shall any person 
• • . be compelled in any criminal casc to be 
a witness against himself "); C. C. Pro 1922. 
§ 967 (" No person shall be required to answer 
any QUCl<tion tending to criminate bimself") ; 
S. Dak. Art. VI. § 9 (" No person shall be com
pelled in any criminal CllSe to give evidence 
against himself"); Rev. C. 1919. § 4412 (not 
compellable in a "criminal action" to "be a 
witness against himself ") ; 
Tenn. A"rt. I. § 9 (" In all criminal pr08ecutions. 
the accused . . . shall not be compelled to 
give i!vidence against himself") ; 
Tex. Art. I.§IO. Rev. C. Cr.P. 1911. 14 ("Inall 

criminal prosecutions. the accused . . . shall not 
be compelled to give cvidence against himself"); 
Utah: Art. I. § 12 ("The accused shall not be 
compclled to gh'e c\idence against himself"; 
60 also Compo L. 1917. H 7141. 8555); (no 
Illlswer is compellable which would tend to 
,. subject him to punishment for felony"); 
n. Ch. I. Art. 3 (" In all prosecutions for crim
inal offences. . . . nor can he be compelled 
to give evidence against himself "); Gen. L. 
1917. § 1900 ("The provisions of the preceding 
sections shall not affect the law relating to the 
attestation of the execution of last wills and 
testaments. or of any other instrument. or 
compel a person to subject himsejf by his tes
timony to a prosecution for a criminal offense ") ; 
§ 3541 (family-desertion; privilege maintained); 
Va. Art. I. § 8 (" nor shall any man be com
pclled in any criminal proceeding to give 'lvi
dence against himsclf"); 
Wash. Art. I. § 9 (" No person shall be coru
pelled in any criminal case to give evidence 
against himself ") ; 
Jr. Va. Art. III. § .) (" Nor shall any perJon. 
in any criminal case. be corupelled to be a wit
ness against himself ") ; 
Wis. Art. I. § 8 (oO No person . • . shall be 
compelled in any criminal case to be a witnl'Ss 
against himself"); Stats. 1919. § 4077 (this 
privilege re-stated. in a statute repudiating 
privilege for answers involving civil liability) ; 
Wyo. Art. I. § 11 (" No :Jerson shall be com
pelled to testify against himself in any criminal 
ease"): Compo St. 1920. § 7507 (dcfendant in 
criminal case). 

4 1853. Scott. J .• in State 1>. Quarles. 13 Ark. 
307. 311 (" No one, be he witness or accused. 
can pretend to claim it beyond its scope at the 
('omOlon law"): 1892. Counselman V. Hit"'l
cock. 142 U. S. 547. 584. 586. 12 Sup. 1!J5 
(" There is really. in spirit and in principle. no 
distinction arising out of such difference of 
language "). 

$ For a slight qUalification of this vtatement. 
fiee po!t. § 2281. 

6 1892. Counselman V. Hitchcock. 142 U. R 
547. 562. 12 Sup. 195; 1871. Com. 1>. Emery. 
107 Mass. 171. 181: 1861. People 1>. Kelly. 
24 N. Y. 74. 81 (a constitution prohibiting 
compulsion "in any criminal case to be a. 
witness against himself" prohibits also self-
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So also 
witness.7 

a clause exempting "the accused" protects equally a mere 

(b) A clause from self-crimina' : "'n criminal cases" - .. 
protects 11 nil' one.8 

(c , under all clauses, extends to all manner of proceedings 
in whiGh testimon)· is to be taken, wheth~r.Jitigious-·or·-not;-and""whether 
'ex pq!!.~:,J}r...otherwise. It therefore ap.l2lies iiI all ~.inds oLCOIll;il, 9 (includ
ing juvenile cour.ts,. when,constituted .. as .. criminaL.cour.ts .. ~~)~.in .. alL.:uuib.9E~ .of 
interrogatiiin b.e.WL~_a.~CQul't,!!.in .. ~nvestigat~9.n~ ~L::jl!Q.114jw:u,~:Jmd...in inves
tigations by a legislature o~.a body having legislath-e funr:tions. 13 

• , •• ' • ~ ._ •• ,',-- ,.. ......... ~, •• t'" ••• ~ ',.'" ' . ,,,' ··' .. ,-·n ............ , ..... ~ __ ....... ~_.· __ ..... 
• • 

crimination when called as a witness ngainst 
another person); 1!1l1, Com. I), Cameron, 229 
PCI. 592, 79 At!. 169. semble: 1873, Cullcn v. 
Com., 24 Gratt. Va. 624, 628. 

1 1853, State v. Quarles, 13 Ark. 307, 310. 
8 1896, Ex parte Senior, 37 Fla. I, 19 So. 

652; 1860, Wilkins v. Malone, 14 Ind. 153; 
1913, K:.rel v. Conlan, 155 Wis. 221, 144 N. W. 
268 {civil action for damages based on criminal 
conspiracy to libel whatever that may mean; 
privilege sustained; but it is incomprehen
sible how the COUI"t was induced to spend eight 
P&gCd discussiug as argllp.ble sHch an elemen
tary question, never judicially doubted for a 
('entury; it will not do for Courts to re-open 
settled questions whenever ignorant or daring 
counsel stir up a dust by citing a score of irrele
vant cases; note, too, thnt the opinion misun
derstands the point ruled in .People v. Kelly, 
N. Y., wpm, in stating thtlt it held the 
privilege not applicable to a witness who wus 
not a defendaut; the Kelly case involved the 
effect of an immunity statute, as may he seen 
from the quotation posl. § 2282). 

v 18:32, Swift I'. Swift, 4 Hap:g. Et'c!. 1:39, 
154 (ecclesiastical courts). 

The question whether II notary or examiner, 
authorized to take depositions. has the power 
at all to enforce all.~wers by process of con
tempt, is a different one, and involves the 
constitutional distribution of judicial functions; 
some authorities Iltwe been elsewhere cited 
(allie, § 2195). 

10 1920, Ex purte Tllhbel, Cal. App. , 
189 Pac. 804 {habeas corpus for a boyd 15 
('ommitted to the detention home by the judge 
of the juvenile court; a pf:tition to adjudge 
the boy a court ward was pending, on the 
ground of the immorality of his parents and of 
his having committed perjury and forgery in 
a trial involving his parents; an order was 
made leaving him in his father's custody, and 
then he was called before a referee to tt'stify; 
he refused, on the ground of self-crimination; 
he was then committed to the detention home 
"until he does answer said questions"; held 
that the order violated the prh'i!ege; the 
opinion however erroneously refers to the -

boy's privilege as his" prerogative": there arc 
no .. prerogatives" in the Bill of Hights, for 
that was the result of a popular struggle 
agtlinst prerogatives; moreover the opinion 
needlessly invokes sentimeut about "the pro
tecting Aegis of the Constitution": the stroug 
probability was thut the Juvenile Court was 
engllged in a justifiable effort to get this youth 
away from the control of a bund of fakirs. lind 
the sympathies of the entire judipiul ~ystem :\IlII 
of the community should have been on their 
Bide; it was simply a case wherc a wise constitu
tional rule obstructed temporarily a heneficent 
aim). 

But whp.1l th~ juvcnile court is constituted 
(as in Illinois and elsewhere) with chancery 
powers. and not u.s a criminal court, there is no 
ground for holding that its procedure as to the 
juvenile himself lIIay be obstructed by this 
privilege. In some States a statute (ante. 
§ H14c) espeeially forbids the lise of a finding 
against the jU\'enile afterwards as a conviction 
of crime. 

n 1864, Pye t'. Butterfield. 5 B. & S. 829, 837 
(statutory interrogatories to a party). 

For contempt, sec post, § 2257. 
1: Fed. 1892, COllnselmlln r. Hitchcock. 142 

U. S. 547, 563, 12 Slip. 195; 1905, Re Hale, 
139 Fed. 496, 500; 1906. Hale r. Henkel, 201 
U. S. 4:3, 26 Sup. :370; Ky. 1911, Bentler v. 
Com., 14:3 Ky. 503, 1at> S. W. 896; Minn. 1871, 
State v. Froiseth. I6 :\linn. 296 ; Mo. 1909, 
State v. Nauj1;hton. 221 1\10.398, 120 S. W. 53: 
N. Y. 1861. People v. Kelly, 24 N. Y. 74, 78: 
Oil. 191a, State v. Cox, 87 Oh. 313, 101 N. E. 
135; Oklo 1913, Scribner v. State, 9 Oklo Cr. 
465. 132 Pac. 933 (Ok!. Const. Bill of Rights 
§ 27 applies to testimony before a grand jury) ; 
Po. 1911, Com. V. Bolger, 229 Pa. 597, 79 At!. 
113 (testimony before grand jury: the defend
ant's offer held not explicit enough in its 
statement of the alleged violation of the pri\'
il~ge): Tex. 1899. Wilson V. State, 41 Tex. Cr. 
115, 51 S. 'V. 916. 

Wheth~r an indiclment should be quashed 
for ,-iolating the rule h~fore the grand jury, is 
a different question. on which opinions have 
varied; 1909, Pendleton 1'. U. S., 2Hi U. S. 305, 

u 1811, Com. 1'. Emery, 107 Mass. 171, 182. 
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§ 2252 PIUVILEGE AGAI;\l'HT :';ELF-INCH.IMINA'I'IO~ [CH .... ". LXXVIII 

..... 2. The Fed!!ralEiflh Amendlllent of course !!milies in...E.~Q.e.r.~Ltri3Is 0"4,.14 
.' ~or d~c~' the Fcireriir'F~urr~~nth-Ainendment make tl~e-provisions .of the 
, firth Amendment in the present respect a prhilege and immullity of citizells of 

the c..: nited Stat£'.~ so as to he protected and redewable by the Feocral Supr('me 
Court, as against a violation by a StateY 

2. Kinde of Facts protected from Disclosure 

§ 2254:. Civil Liability. The facts protected from dis~IQ~!.IJ.~.!l!e distinctly 
facts im:gIY!Xlg_acrimin~IJiability Dr its equivalent. Hence, raet~invo!~ing 
:~ .cl\,:il.li.ahm~L~!'.e._~!}.t~r,.cl)~~.itbol!Uh.e-!?(~OI~~ ,of ~he pridlege. ND question 
would prabably ever IUl\'e arisen in this respect, but for a ruling (pDssibly 
misreported) .of Lord Ken~'an in 1795,' whence proceeded a ripple, and then 
a W/n-e, of dDubt. This doubt was, however, shortly put at rest in England by 
It legislative declaratiDn, based .on the answers of the judges interrDgated far 
the purpDse.2 In the l:nited States the dDubt was b('fare IDng cDnsidered 
and dul~' repudiated in all the earlier cDurts; but an echo of it lingered far 
a generation or more, and so a similar legislath'e enactment has been repeated 
in many jurisclictiDns.3 

§ 2255. Infamy or Disgrace. The privilege against disclosing facts im'Dlv
ing disgrace or infamy (i. e. irrespective .of criminalit~·) began to be recDgnized 
later than the pri\'ilcge against self-criminatiDn and independentl~' of it. Its 

30 Sup. 315 (where the prosecuting attorney in purpose "of dra .... illg an inference of guilt"; 
the Philippill~8 !!Ullllllftllf'd tllP {H'('used to the Federal Court held, in all opinion by Moody, 
answer questions, hut the aIlSW('fS were not J., (I) that the law oC New Jersey, US thert! 
"afterwards uHed ill allY way"); 11'1'5, :'IIaekin judicially construed, .. permitted such an ; 'l
t'. People, 115 III. :ll:.!. a ~. E. :.!22; 189·1, Cen'nce to be drawn"; (2) that the U. ,':l. 
Doone r. Pl'opl... BS III. 440. 36 :-i. E. !l!); COIlSt. Amendment V wa~ not operative Cor 
1890, People r. I,al1rler. 82 :'IIil'h. 109,46 :-i. \V. State law; (3) that under the U. S. Const. 
956; 1902, Stat .. t'. Gardner, 88 Minn. 130. Anll'nduwnt XIV, presen'ing the "prhileges 
!)2 N. W .• S29; 190a. Lindsey v. State, 69 Oh. and immunities of citizens of the U. S." 
215. 69 N. E. 126 (good opinion hy 8peal·. J.); against impairment by State law, the prhilege 
1922, Burke v. Stnte, Oh. ,135:-i. E. 644; against self-crimination was not included; 
1905, State"', DunclIll. is Vt, 364, 63 Atl. 225; (4) thllt it was also not included in the same 
1913, State r. Lloyd, 152 Wis. 24. 139 N. W. Amendment's guarantee of "due process of 
514. law"; the opinion contains a careful summary 

14 1905, ElC parte Munn, 140 Fed. 782 (tho oC the legislative history of the privilege in tho 
Federal Fifth Amendment cannot be invoked Colonies; Harlnn, J., diss.). 
by one committed by n Stnte court for refusal § 2254. I Bain v. Hargrllve, Peake, Evi-
to answer); 1920. Com. v. Leventhal. :.!36 deRce, 184, note (quoted ante, § 2223). 
l\I8!ls. 516, 128 N. E. 864 (~ollecting authorities). 2 1806. St. 46 Geo. III, c. 37 (quoted ante, 

For the Territories, sec notc 3, 8upra, under § 2223). For the peculiar stlltutes in Canad" 
Philippines and Porto Rico. (Domillion and Ontario), abolishing the privi-

15 This was for a while elCpressly left unde- lege r.s to civil liability in certain cases, see 
cided: 1904, Adams t'. :-icw York, 192 LT. S. an/po § 2223, n. 7. 
585, 24 Sup. 372; 1908, Consolidated Render- • The history oC the doubt, the judicial 
ing Co. v. Vermollt. 207 U. S. 541, 28 Sup. liS. rulings, and the statutl>~. hlL\'/' already been 
But it is noW settled: 1908, Twining v. New fully examined an/f, § 2223. The line oC dis
Jersey, 211 U. R. 78. 29 Sup. 14 (indictment for tinction, however, which it thus becomes 
exhibiting to a bank examiner a false paper. necessary to draw bt!tween civil liability and 
namely, a record oC 11 directors' meeting showing crimilllli liability, c~n hpst be observed in 
the deCendants T. and C. to be present, etc.; connection uith the subsequent seetions 
the judge charged the jury that C.'s failure to (U 2256, 2257) dealing with forfeitures and 
take the stand to deny the testimoll)' that they penalties as the subject of the present prhilcge; 
were present. etc., might be eonsidered for tho Cor ballkrup/cyquestions, see post, §§2260,2282. 
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§§ 2250-2284J 1\I1\DS OF FACTS PROTECTED 

limitations were entirel~' distinct, in that it did not conr facts merel~' .. tend
ing" to disclose infam;v. and did not apply to facts material to the issues 
(but only to "collateral ,. facts, i. e. practically, to facts solel~' alTecting 
credibility). Its history and scope have been already examined (allie, 
§§ 984::-9.8i)_. In English practice the two prh'ileges ··concerning infam:. and 
concerning criminality were never confused; and while the former has 
gradually fallen into desuetude, the latter has never been allowed to abate its, 

, . .: 
• , 
• 

strength. In this country, constitutional sanction was gin!l1 to the latter " ;" .\ ;", 
with practical unanimity; but there never was an~- suggestion, in express ','. ": r. J;.:\ ' 

, • 1 • 

proposal or in apparent phrasing, thus to recognize the former; I a nil here: .- . ,'J' .;., . 
. ' .-

as in England, it has in most jurisdictions COlIle to be ignored, and is replacev 
by judicial restriction of cross-examination to character. 

No further notice of it would here be needed, but for an egregious misS!;>n
cep~ion exhibited in the course of the contro\"ers~- culminating in tho"case of 
Brown ,v. W!llker, in the Federal Court (p08t, § 2281). That misconception ""\ ' 
employs-the argument that a .§l!!-.i\,lt.ory...amncsty-for-a"erime..ca)looL"i"illlul the -..-.f' 
privilege againsLseU:crrmination,-because .. th.e_di;;gr.ace .. at.)ea.sLxemains. It I 'yJ i 
thus rests upon the assumption that the present constitutional prh'ilege has \ 
the function of protecting against the disclosure not only of criminality but-../" 
also of disgrace: ' 

1896, FIELD, .J., dissenting, in Brown Y. Walker. 161 U. S. 59!. 16 Sup. ;i94: "It is con
tended, indeed. that it was not the objeet of the constitutional safeguard to protect the 
witness against infamy and disgrace. It is urged that its sole purpose was to protect him 
against incriminating testimony ,dth reference to the offense under prosccution. But 
we do not agree that such limited protection was all that was secured. As stated by counsel 
of the appellant, 'it is entirely possible, and certainly not impossible, that the framers of 
the Constitution reasoned that, in bestowing upon witnesses in criminal cases the privi
lege of silence when in danger of self-incrimination, they would at. the same time saye 
him in al\ such cases from the shame and infam;. of confessing disgraceful crimes, and 
thus preserve to him some measure of self-respect .... It is tnlC. as counsel observes, 
that both the safeguard of the Constitution and the common-law rule spring alike froUl 
that ~entiment of personal self-respect, liberty, independence, <Iud dignit~- which has 
inhabited the breasts of English-speaking pl'Oples for centuries, and to saye which they 
have always been ready to sacrifiee many governmental facilities and convenience5. In 
scarcely anything has that sentiment been more manifest than in the abhorrenc"C fclt at 
the legal compulsion upon witnesses to make concessions which must cover the witness with 
lasting shame, and leave him degraded both in his o\'m eyes and those of others. What 
can be more abhorl"ent _ .. than to compel a man who has Fought his way from obscurity 
to dignity and honor to reveal crimes of which he had repented, and of which the wor\(1 
was ignorant?' The essential and inherent cruelty of compelling a man to expose his own 
guilt is obvious to everyone, and needs no illustration. . . . The counsel for the appellant. 
justly obserVes that 'the proud sense of personal independence whieh is the basis of the most 
valued qualities of a free citizen is sustained and cultivated by the consciousness that there 
are limits which even the Stat,! cannot pass in tearing open the secrets of his bosom.'" 2 

§ 2253_ 1 Except. appnrently. once. in an 
early opili'ion speaking' obiter': 1802. Shippcn. 
C. J., in RC!Spublica v. Gibbs. 3 Ycat~s. Pa.429. 
137, 4 Dall. Pa. 253. 

The same reasoning had already been 
advnnced by GrosBcup, J., in U. S. r .• James. 60 
Fed. 257. n casc inYoh-ing th,! slime issue. 
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§ 2255 PRIVILEGE AGAINST SELF-INCRIMINATION [CHAP. LXXVIII 

The notion exhibited in this passage ignores the independence in principle, 
in details, and in history, of the two privileges. Its' reductio ad absurdum' is 
that if the privilege concerning criminality has such a scope when crimin
ality has been expunged, leaving only turpitude, then it has also that scope 
when criminality never arose, if turpitude was apparent; unless we avow that 
there is no turpitude except as involved in criminality, and if so, how could 
the other privilege against the disclosure of turpitude ever have arisen? 
The opinion also makes the broad assumption that every criminality also in
volves turpitude, the fallacy of which is seen plainly enough in the very 
case giving rise to the opinion; for who could, without absurdity, predicate 
that the disclosure of a pardoned rate-discrimination by a leading merchant 
or a powerful railroad official would, in the language of the opinion, "cover 
he witness with lasting shame and leave him degraded both in his own eyes 

and those of others"? It is, to be sure, of little avail to suggest reasons 
against a view which ignores all precedent and all history. It is simple enough 
to create a constitutional doctrine 'instanter', if we may snatch it, like a 

~ - . - "-" "--' .-.-.,~ .... 

magician's white rabbit, full-grown, out of empty space, and place it living and 
panting before the astonied spectators. But such is not the accepted judicial 
habit. 

Quite apart from the errors of logic and of history, a greater fault in the 
opinion above quoted is its singular appeal to false sentiment. Such abuse 
of words is merely pathos. To invoke the sentiments of lofty indignation 
and of courageous self-respect against the arbitrary methods of royal tyrants 
and religious bigots, holding an inquisition to enforce cruel decrees of the 
prerogative, and torturing their victims with rack and stake, is fitting and 
laudable, and moves men with a just sympathy. But to apply the same 
terms to the orderly everyday processes of the witness-stand, in a commu
nity governing itself in freedom by the will of the majority and having on 
its statute-book no law which was not put there by itself and cannot be re
pealed to-morrow, " It community, moreover, cursed above others by con
stant evasion of the law and by over-laxity of criminal procedure, this is 
to maltreat language, to enervate virile ideas, to abuse true sentiment, to 
degrade the Constitution, and to make hopeless the correct adjustment of the 
best motives of human nature to the facts of life. Were it not so serious in its 
implications, it would be as ludicrous a spectacle as if one were to devote a 
colossal fortune to founding a hospital for the care of ablebodied vagrants, or 
to recite Milton's Ode to the Nativity at the birth of a favorite feline's litter. 

The doctrine of the minority opinion in Brown v. Walker rests on a mis
conception so radical that only the exalted source of its promulgation makes 
it necessary to be thus noticed. Judges in other Courts have repeatedly 
repudiated that misconception when advanced at the Bar.3 In the 

3 For other opinions pointing out the distinc- in Kendrick I). Com .• 78 Va. 490.496 ("The 
tion.1 sec the following; 1895. Buffington. J .• in Courts of Virginia will not recognize the Spartan 
Brown v. Walker. 70 Fed. 46; 1857. Burnett. J .. in morality wbich deprecates not the perpetration 
Ex parte Rowo. 7Cal.I84; 1884. Fauntleroy. J.. but only the exposure of crime"). 
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following passages the discrimination between the two privileges is plainly 
expounded: 

1830, MARCY, J., in People v. Mather, 4 Wend. 229, 252: "The distinction which I 
have endeavored to point out between the rule which protects the witness from being 
compelled to proclaim his own infamy, and that which him when on the stand 
from becoming the unwilling instrument of his ovm conviction, is not new or unsupported 
by authority •... The object of the two rules I have been considering is very different. 
The one saves the v..;tness from being the herald of his own infamy; the other from him
self furnishing the means of his punislunent. The C'onfounding of these rull!!' would in 
my opinion produce a strange result." 

1896, BROWN, J., in Brown v. Walker, 161 U. S. 591, 16 Sup. 644: "The fact that th~ 
testimony may tend to degrade the witness in public estimation does not exempt him 
from the duty of disclosure. A person who commits a criminal act is bound to C'Ontem- -
plate the consequences of exposure to his good name and reputation, and ought not to 
call upon the Courts to protect that which he has himself esteemed to be of such little 
value. The salety and welfare of an entire community should 110t be put into the scale 
against the reputation of a self-confessed criminal, who ought not, either in justice or in 
good morals, to refuse to disclose that which may be of great public utility, in order that 
his neighbors may think well of him. The design of the constitutional privilege is not 
to aid the witness in vindicating his character, but to protect him against being compelled 
to furnish evidence to convict him of a criminal charge. If he secure legal immunity 
from prosecution, the possible impairment of his good name is a penalty which it is rea
sonable he should be compelled to pay for the common good. If it be once conceded that 
the fact that his testimony may tend to bring the v..;tness into disrepute, though not to 
incriminate him, docs not entitle him to the prh;lege of silence, it necessarily follows 
that, if it also tends to incriminate, but at the same time operates as a pardon for the 
offense, the fact that the disgra;.-e remains no more entitles him to immunity in this case 
than in the other. . .. The dan!,,'er of extending the principle announced in Counsel
man 1'. Hitchcock is that the privilege may be put forward for a sentimental reason, or 
for a purely fanciful protection of the witness against an imaginary danger, and for the 
real purpose of securing immunity to some third person, who is interested in concealing 
the facts to whi!'h he would testify. Every good citizen is bound to aid in the enforce
ment of the law, and has no right to permit himself, under the pretext of shielding his 
own good name, to be made the tool of others, who are desirous of seeking shelter behind 
his privilege." 

§ 2256. CrimlnaJ. Lia.bility: (a) Forfeiture. Where a right of property 
is divested, or a liability to pay money to another person is created, 
by way of a retribution for misconduct done, or of a deterrent from mis
conduct apprehended, the effect is in spirit penal; and the disclosure 
of such facts should therefore be protectpd by the privilege. The dis
tinction between a penalty and a sum fixed ill pre appointed liquidation 
of damages is familiar in equitable practice, and suggests here an 
analogy. So, too, in property rights, the distinction between an 
invalid divestiture of an estate as a penalty for marriage, and a grant 
conditioned upon non-marriage, may be of some service. But, in the 
end, the canon of difference remains elusive, and can hardly be phrased 
with nicety. 

The judicial interpretation has always leaned to liberality, ' partly, per~ 
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§ 2256 PRIVILEGE AGAINST SELF-INCHIMINATION [CHAP. LXXVIII 

haps, because of some early cases 1 concerning the ecclesiastical Courts, and 
occurring before the establishment of the common-law privilege, wherein ,,'as 
involved merel~' the struggle against the jurisdiction of those Courts; 2 

partly, also, because of the time-honored maxim of equitable practice ne\'er 
to aid a forfeiture, in consequence of which the boundary between relief 
and disco\'ery remained confused and the rule for the former (which 
was independent of criminality) tended to enlarge the limits of the 
privilege for the latter.3 W}~'!re the loss of a right is inflicted by statute, 
there is a greater semblance of penal policy; the distinction was indeed 
once taken between "a dc::ter;-L"limttion by the part~· himself and a determi
nation by act of Parliament." 4 Yet this feature of public or legislative 
policy is equally present in the incapacity of an alien, which ne\'ertheless 
is not within the privilege; 5 so that this distinction also lacks uniform 
efficacy. 

At the present da~', the kinds of forfeiture which furnished the precedents 
are comparatively rare, and it is difficult to say what the line of judicial 
definition would be. Most of the precedents come down from the 1 iOOs. 
They concern forfeitures of eccie8iasticalliving8 dealt with in violation of the 
8tatute against .~imoIlY: 6 of property~title8 by virtue of 8tatutory incapacity 
as a papi.st/ or as an alien; 8 of puNic oifice, by virtue of statutory incapacity 

§ 2256. 1 1611, Clifford n. Huntly, Rolle's fendant was only patron and trustee of the 
Abr. "Prohibition," (T) 6, Jura Ecclesiastica. Ih'ing to be forfeited, held not to effect his 
421, pI. 1 (obligation assumed, 'pendente lite' privilege). 
on a marriage contract, not to marry or 7 1736, Smith v. Read, 1 Atk. 526 (discovery 
cohabit with another; (l.'tamination in the refused as to defendant's devisor being a 
ecclesiastical Court as to such marriage after- papist and consequently disabled to take the 
wards refused. .. for that tends to the for- estate; .. there is no difference between a 
feiture of the obligation "); 1615, Bradston's forfeiture of a thing vested and a disability to 
Case, Rolle, ubi 8upra, (T) 1, Jura Ecclesins- take inflicted as a penalty; ..• in the case of 
tica, 355, pl. 9 (a layman, who is to forfeit a .. liens, bastards, etc.. there is a difference. 
penalty either by s~atute or otherwise, cannot where the disability arises from the rules of law 
be examined on oath in the ecclesiastical Court and where it is imposed as a penalty"); 1151. 
as to the offence causing the forfeiture). Harrison v. Southcote, 2 Ves. Sr. 389, 1 Atk. 

2 The history of this has already been 528, 539 (discovery not compelled whether 
examined (ante, § 2250). defendant's vendor was a papist, a forfeiture 

3 This is noticeable in most of the rulings of of the estate under statute being involved). 
the 17005. cited infra, which arose in equity on 81753, Duplessis v. Attorney-General, 1 
bills of discovcry. Compare also the historY Brown P. C. 415, 420 (an alien's incapacity to 
in § 2250. take land by purchase is not a .. penalty or 

4 Boteler v. Allington, infra, note 6. forfeiture." and therefore not pridleged from 
3 In/ra, note 8. discovp.ry; "here is no loss, no forfeiture, no 
e 1746, Boteler v. Allington, 3 Atk. 453, 457 right to be divested; for the appellant took 

(clerical living; the acceptance of a second nothing originally, but for the benefit of the 
living operating by law to vacate the first Crown") : 
under certain conditions. the deiendant was lVhether deportation proceedings are crim-
held privileged from disco\'('ry, the distinction inal has been the eubject of diverse rulings: 
being between" a determination by the party 1903. U. S. r. Hung Chang, 126 Fed. 400, 405 
himself and a detcrmination by act of Parlia- (deportation of a Chinese; the person anested 
ment"): 1755. Grey r. Hesketh. 1 Amb!. 268 for deportation is not compellable to testify); 
(sale of an advowson during a vacancy, held 1904, Ark Foo v. U. S., 128 Fed. 691, 63 C. C. A. 
not within the penalticB of thcstatute of simony, 249, semble (similar); 1904, U. S. 1'. HungChang. 
though void nt common law; and thus not 134 Fed. 19, 2.5, 67 C. C. A. 93 (deportation o( 
privileged (rom discovery): 1831, Southall v. aliens is not a criminal proceeding: the 

. , 1 Younge 308, 316 (discovery as to rCRpondent alien's refusal to testify may be 
a simoniacal contract: the fact that the de- the subject of inference against him); 1906, 
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or punishment; 9 of various other interests under statutory prohibiti()lI.~; 10 

and of estates prescribed in a will or deed to be dires/ed b\" fort'eiture as • 
distinguished from conditional limitation,u 

Where the forfeiture enures solely to the party seeking disclosure, it is ob
vious that he has it in his power (supposing it to be consistent with his in-

Low Foon Yin r. U. S .• 145 Fed. 791. C. C. A. 
(proceedings for deportation of an alien are not 
criminal. so us to privilege the defendant): 
1906. Low Chin \\"oon r. U. S .• 147 Fed. 727. 
C. C. A. (Low Fooll Yiu 1'. U. S. followed): 
1908. U. S. t·. Tom Wah. D. C. N. D. N. 'l .. 
160 Fed. 207 (Low Foon Yin r. U. S. followed: 
the opinion relllllrks: .. This precise (Iue.tion 
has been passed upon ... in Fong 'lue Ting 
1.'. U. S .... cited antc. § 1355: out quaere this 
statement) . 

9 EnO. 1744. Honcywood r. Selwin. 3 Atk. 
276 (bond to pay money during enjoyment of 
offiee: defendant. oeing a member of Parlia
nWllt. held privileged from discov~ry. because 
by statute the acceptance of other office 
vacated a scat in Parliament); U. S. 1802. 
H~~llub1ica t'. Gibbs, 3 Yentes Pa. 429. 4:J7 
(questions involving incapacity as an elector 
or juror. in Jlunishment for trenson. held 
privileged): 1917. Hawley r. \\'nllnce. 1:J7 Wis. 
18:;. 163 N. W. 127 (nldemmnic election con
te~t. to avoid lUI election for ~'iolation by the 
I'IJI1testee of the cormpt. pra..tic~s statute: the 
('ontestee held privileged from testifying to n 
pen:.1 violation of the statute. but not from 
tnking the stnnd and being cross-examined 
suojPct to that privilege: .. nn election eon
t~st is in its genernl dmr:lctcristies a civil 
proeeeding": careful opinion by Dibell. C .• 
with a full survey of nuthorities). 

Compare the co.sea under remO'Cal Jrom 
office. post. § 2257. 

10 Eno. 1735. Sharp r. Carter. 3 P. Wms. 
375 (statutory forfeiture for ~ontracting to 
8ell contrc.verted rights. hdd prh;leged): 
1840. Sloman 1'. Kelly. 1 Y. & C. Exch. 169 
(discovery in aid of defendant, plellding illegal 
gaming as a defcn('~ to nn nction on securities 
gi\'en: held. thnt the inability to recover 
upon such s~curities was not a forfeiture): 
IS4:3. Attomey-Gelwrnl r. L11('a8. 2 Hare 566 
(information for forfeiture of nn inter~st in a 
wif ... ·s property under stntute: discovcry 
refused) : Call. H104. Attornc~'-Gencral r. 
Toronto J. R. Cluh. 7 Onto L. R. 248 (pro
('ceding to revoke a cluh's charter and enjoin 
its continuanep. for maintaining a hetting
house: discov~ry refuspd. a forfeiture being 
involvpd): U. S. 1000. La Bourgogne. 104 
Fed. 823 (loss of a ship-owner's limitation of 
ci\'illiability under stntutes is not a forfeiture) ; 
1827. ~orthrop r. BlItch. 6 Conn. 361 (stntu
tory forfeiture. prescribed for a fraudull'nt 
,·ollveyaul'e. of .. one y~nr's valu(' of tIl(' Innd" : 
privilege applied): lS:3I. Skinn~r r. Judson. 
8 Conn. 528. 5:~5 (s.lme): 1S20. Livingston 

r. Tompkins. 4 Johns. Ch. N. Y. 415. 432. 
oellll,/e (statutory ccssation of a grant of a 
navigation chnrter. on tlw hnppening of an 
e:cterll111 event. held a forfeiture): 1832. 
Lh'ingstoll t. Hnrris. 3 Pllige N. Y. 528. 533 
(forfciture under a usury statute: privilege 
npplicd): 1839. Perrine r. Striker. 7 Pnigl! 
~. Y. 5!IS. 601 (forfeiture of Il debt. as pennlty 
for usur~·. is cover<'d by the privilege). 

II EIIO. 174Z. Chauncey r. Tnhourden. 2 
Atk. 392 (legacy to A at the age of 21 or dny 
of mnrriage: but if she marries ,,;thout B's 
('onsent. thcn over to another: discovery 
prh·ilegcd. ns involving a forfeiture): 1;45. 
Lucus t'. Evnns. 3 Atk. 260 (gift \\;th limi
tntion over on a second mnrriuge: the fact 
of the second mnrriage held not privileged); 
175:J. Jordan r. Holkham. 1 Amb\. 209 (gift. 
with limitntion over on n second marriage. 
held a forfeiture): 1850. Hambrook r. Smith. 
17 Sim. 209. 217 (estate to A during life or 
until bnnkruptcy or alienation. and then to 
another person; held. a eonditionallimitation, 
and the condition not pri,;leged from dis
covery): 1856. Chester v. Wortley. 17 C. B. 
410. 426 (ejectment. for breach of covenant 
in lense: not decided): 1862. Blyth 11. I. 'Es
trange. 3 F . .I.: F. 154 (ejectment for forfeiture 
of a copyhold: interrogatories refused): 
1864. Pye r. Butterfield. 5 B. & S. 829. 837 
(fact of underletting. as n ground for forfeit
ure of a lease. privileged from disco\'~ry: 
the pri\;lege cO~'ers .. forfciture of estate. 
excl'pt where the estate is held on a conditional 
limitation. in which case it would be extin
guished on non-performance of the condition: 
this may be a fine-drawn distinction. but 
whatever we may think of the ntle. it is too 
well ~~tablished to admit of doubt"): 1897. 
Earl of Mexborough 1'. Whitwood U. D. 
Council. 2 Q. B. 111 (privilege applied. in 
an nction for forfeiture of n. lense by breach 
of CO\'enllnt against underletting: Pye r. 
Butt~rfield followed): Ire. 1904. Miller ~. 
Commissioners. L. R. 2 Ire. 421 (conditional 
limitation. :LIId forfeiture. distinguished): 
~'. S. 1828, Horsburg r. Baker. 1 Pet. 232. 
a bill for C\i8~ovpry. in aid of a forfeiture of 
property under n dped n:ld n will. was sanc
tioned. without nppnrpntly considering this 
principl£" 

Hut note thnt in Canaria. under the stat
utI'S quoted post. i 2281. abolishing the privi
lel!" in part. by the immunity method. the 
pri \'ilpge is held to be no longer applicable to 
pre\'Pllt discovery ill dvil cases involving 
penalties and forfeitures. 
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terest) to obtain the disclosure by a wail'er of theforfeitllre,' and this expedient 
effectually nullifies the privilege.12 

§ 2257. Same: (b) Penaltr. The distinction between a penalty and a 
. forfeiture is a shadowy one; though both are in essence contrasted with a 

civil liability. A penalty may be defined as a liability to pay money or to 
.... .yield up a public privilege by way of punishment imposed by law. 

(1) When the penalty lies in the yielding lip of a pririlege, a distinction 
therefore seems proper between inflicting a punishment and restraining the 
continued improper exercise of functions. The process of impeachment of an 
official seems to fall in the former class; 1 but most other processes of remDt'al 
or restraint (including disbarment) would ordinarily come within the latter 
description.2 When the penalty lies in the payment of money, it seems clear 
that a mere unregulated increase of compensation under the name of ex
emplary damages is still a civil liability in essence; and therefore the same 
consequence ought to follow when by statute a fixed sum, or a multiple based 
on actual loss, is prescribcd.3 

In any case, thcfonn of the proceeding is not decisive. for in the name of the 
State a proceeding essentially civil is sometimes conducted; 4 and, con
versely, a specific penalty for wrongdoing is sometimes made recoverable at 

It 1719. East India Co. v. Atkins, 1 Stra. (administrator's citation of one charged with 
168, 175 (but the wah'er must show plainly concealing und l'mbezzling the estate of the 
that he has diMentitied himself to enforce the deceased; the statute prO\·ided for double 
penalty); 1793, Wool~ 1>. Walley, 1 Anatr. damages; an order of rompulsory examination 
100 (hill for tithes; plaintiff's waiver of treble- was held proper, the statute being rpmedial, 
value penalty, held to require discovery); not penal; M~Farland and DeHaven, JJ., 
1747, Uxbridgo 11. St/weland, 1 Ves. Sr. 56 diss.); 1892, Boyle ~. Smithman, 146 Pa. 255, 
(lease); 1867, U. S. of America v. McRae, 274. 23 Atl. 397 (action to recover penalties 
L. R. 4 EQ. 327, 334, 340. for not posting a statement of business donE', 

f U1I7. I 1895, Thruston 11. Clark, 107 under a statute declaring that the defendant 
Cal. 285, 40 Pac. 436 (proceedings for removal "shaH forfeit and pay" one thousand doHars 
from office under Penal Code § 772; privilege for each act; privilege applied). 
applied). Contra: 1682, Anon., 1 Vern. 60 (bill for 

'1922, Attorney-General v. PeHetier. 240 tithes; discovery declined, as a treble pen
Mass. 264, 134 N. E. 406 (information to alty was collectible; prindpll' appnrently 
remove a district Ilttorney for miscondud in sanctioned); 1916, Sppidel Co. r. Barstow Co., 
office; privilege held not applicable); 1900, D. C. R. I., 232 Fed. 617 (where a statute im
Stste 11. Standard Oil Co., 61 Nebr. 28, 84 poses triple damagl's for infringement of a 
N. W. 413 (statutory proceeding to enjoin a patent, interrogatories for discovery under 
foreign corporation from \;olating the anti- Equity Rule 58 nrc privileged from answer); 
trust law and to revoke its license. held not a 1921, Wilson t'. Union Tool Co., D. C. S. D. 
criminal proceeding); 1899, Re Randel, 158 Cal., 275 Fed. 624 (treble damages for infringe
N. Y. 216, 52 N. E. 1106 (disbarment pro- ment of a putent); 1890, Logan v. R. Co .. 132 
ceedings; privilege not applied); 1917, Re Pa. 403, 406. 409, 19 At!. 137 (discovery of 
Rouss, 221 N. Y. 81, 116 N. E. 782 (an attorney papers. refuspd for the purpose of recovering 
in proceedings for disbarment, held not a penalty of treble damages for discrimination 
immune from discipline by reason of having in carriers' rates. but aHowed for recovering 
testified for the prosecution on an indictment an eJ(ceSR of freight-money unjuatly paid). 
affecting his client's case; the present Ques- 4 1896, Miller v. State, 110 Ala. 69, 20 So. 
tion not decided). 392 (bastardy proceedings not being a crimi-

3 1899, Southern R. Co. v. Bush, 122 Ala. nal case, the defendant's failure to take the 
470, 26 So. 168 (in an action for death, the stand was therefore held the proper subject 
damages, though punitive and not compensa- of ('omment); 1895, State tI. Collins. 68 N. H. 
tory, are not a penalty, and the privilege docs 299. 44 Atl. 495 (proceeding to enjoin a liquor 
not apply to the defendant); 1895, Levy v. nuissnce; defendant's failure to testify is 
Superior Court, 105 Cal. 600, 38 Pac. 965 open to inference). 
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the suit of an informer or other person by way of encouraging detection and 
prosecution.s . 

(2) In a civil case, it often happens that a main part of the issue concerns~ 
conduct ~ <i 80: The 
mere fact that a civil liability also III same act not override 
the criminal liability; for it would not be possible to disclose the former 
without also disclosing the latter. This application of the principle causes 
hardship to civil parties who are in no wise interested iii the criminal aspect 
of their opponents' conduct and yet are b:.· that circulllstance balked of 
discovery of their civil wrongs; but the doctrine is unquestioned. It finds 
illustration in civil suits involving libel,6 adultery and the like,' fraud,s biink- __ _ 

-. . .. - ----- ----_ .. _----. -~ . '-'-. _.' - "- .. --- ... ---. ~. 
~ In these cases so much depends often upon 

the details of the statute that the decision. in 
the earlier Env.1iRh cases, is not worth noting 
in full: 

Enoland; 1749. E,\st India Co. 1'. Campbell. 
1 Ve~. 51'. 246 (penalties recoverable by East 
Ind~a Co. against infringers of their monopoly; 
privilege applied); 1739, Suffolk v. Green. 1 
Atk. 450 (usury); 1781. Bishop of London v. 
Fy.che. 1 Brown Ch. C. 96 (simony); 1792. 
Mynd t'. Francis. 1 Anstr. 5 (common inform
er's suit against one "'inning money ut play; 
discovery refused on other grounds); 1797. 
Rnynes v. Towgood. Peake. E,;dence, 184. 
note (statutory penalty for stock-jobbing; 
privilege affirmed); 1800, East India Co. 1'. 

Neave. 5 Ves. Jr. 173, 184 (contract as captain); 
1802. Mayor. etc. of London v. Levy. 8 Ves. Jr. 
398. 404 (alien dues on merchandise); 1803, 
Bullork t'. Uichurdson. 11 Ves. Jr. 373 (stock
jobbing statute); 182G. Billing t'. Flight, 1 
Madd. 230 (stock-jobbing statute); 1836. 
Glynn v. Houston. 1 Keen 329, 337 (" In whllt 
way Ihe would be so subject, whether by in
dictment, information. impeachment. or. if 
necessary. by a bill of paius and penal tit'S. is 
immaterial; it is sufficient that he would be sub
ject to penal consequences"); 1854. Attorney
General v. Radloff. 10 Exch. 84 (inrornlation for 
penalties for smuggling; the Court equally 
dh;ded as to whether it was a criminal pro
ceeding, under a stntute making parties com
petent and compelluble in other than criminal 
proceedings; this case led to the ensuing 
statute); 1865. St. 28 &, 29 Viet. ~. 104, § 34 
(cases on the revenue side of the Exchequl'r 
arc not to be deemed criminal cases). 

Canada: 1867. Burton t'. Young. 17 Low. 
Can. 379 (' qui tum' for penni ties ; cited post, 
i 2260). 

United States: 1832. U. S. v. Twenty-Eight 
Packages. Gilpin 306. 312 (information for 
forfeiture of goods fraudulently invoiced; 
pri\;lege applied); 1880. Johnson v. Donaldson. 
18 Blatchf. 287. 3 Fed. :!2 (penaltil's and for
feitures under the copyright law; prhilego 
applied); 1893. Lees v. U. S .. 150 U. S. 476. 
480. 14 Sup. 163 (action for pe!lQlty under tho 

alien-immigration statute; privilege applied 
to the derendllut); 1901. Newgold r. A. E. N. 
& M. Co .• 108 Fed. 341 (' qui tam • action under 
U. S. Rev. St. § 4901; disrovcry privileged) ; 
1901. Robson r. Doyle. 191 III. 566. 61 N. E. 
435 (privilege hcld applicable to a bill or dis
covery in aid of a civil suit to recovcr penalties 
for gambling. notwithstanding the statutory 
sanction of such a bill in Hev. St. § 137. c. 38). 

e EIIO. 1812. ~laloney r. Bartlett. 3 Camp. 
210 (libel in an affidavit; the copier of an 
affida,;t being liable for a nlisdemeanor. 
questions on that fact were held prh;lcged) ; 
U. S. 1842. March r. Davidson. 9 Paige N. Y. 
580 (discovery from defendant in libel. not 
allowed on the fads); 1913. Karel v. Conlan. 
155 Wis. 221. 144 N. W. 26G (libel; cited more 
fully ante. § 2252. n. 8). 

Distingui~h the case or a party who. by 
inviting an issue. in effect waives the privilege: 
1827. Macaulay t·. Shackell, 1 Bligh N. s. 96. 
121, 133. semble (libel; pleu or truth; the 
defendant is entitled to discovery as to the 
truth or churges invoh'illg indictable acts; 
on the analogy of insurance ('ases, whel'e fraud 
is set up as u defence to nn action on the policy). 

7 Eno. 1814, Dodd r. Norris, 3 Camp_ 519 
(daughter, in all uction ror seduction. held 
prh'i1eged from answering as to being "crim
inal y,ith other men "); 1891, Redfern v. 
Redrern, Prob. 139. 145 (divorce for adultery; 
discovery as to adultery. held not compellable. 
in so far as adultery is a punishable offence) ; 
U. S. 1863. ?'larsh t'_ Marsh, 16 N. J. Eq. 391. 
397 (divorce for udultery; discovery as to 
adultery. held privilep:ed); 1922. Gould v. 
Gould, Sup. ApI'. Div., 194 N. Y. Suppl. 742 
(action by a "if£, against her husband for 
necessaries while Ih'ing IIpart in France'. 
plea. adultery in France; the plair tiff held 
not privileged from testibinp: as to the adul
tery on the ground or forfeiture of dower. 
because that "would be nn incident of the 
decree dissohing the marital relation and not 
the essential purpose of the action "). 

8 Eng. 1795, Selby 1'. ("rew, 2 Anstr. 504 
(discovery 01 creditors signing a bankrupt's 
certificate (or It consideration. refused aIJ 
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rupley, 9 and sundry misconduct. JO The traditional allegation, in chancery 
bills, of a conspiracy by the defendants is not of itself an obstacle to discovery, 
because it is usually a mere formal phrase of the draftsman.H l\loreover, it 
may also be possible to separate one's inquiries, so as to require discovery as 
to the portion concerning non-criminal acts.12 

(3) A proceeding to compel obedience to a judicial order, by process of 
conte.mpt, may for general purposes not be distinctively a' civil or a criminal 
proceeding. But th~P'QU.~.Y_9Lthe..ru:.!vilege <;overs sllch a. proceeding, because 
the legal conscquences.Qf .. u.Jindiug ,ll.gIl.Lnst the deft:;ndant are R_n imprison
ment or a fineP 'WIi'ether the proceeding -be 'correciI~~caIled criminal or 
-- -- ~ 

involving subornation of perjury); 1805, 
Ex parte Symes, 11 Yes. Jr. 521 (creditor's 
fraudulent re<:eipt of bankrupt's money); 
1807, Cluridge v. Hour". 14 Ves. Jr. 59 (com
pounding 11 felony); 1807, Dummer v. Chip
pcnham, 14 Ves. Jr. 246 (conspiruey); 1858, 
::\1icha .. 1 v. Gay, 1 F. & F. 409 (conspiruey to 
dpfraud creditors, held privileged); C. S. 
1881. Horstman v. Kaufman, 97 Pa. 147 
(discovery by a plaintiff in l'xecution against 
a defendant for fruudulent concealment of 
property, refused, the conduct being a mis
dt'meanor). 

But, of course, not all civil fraud is also 
criminal: 1849, Foss v. Haynes, 31 Me. 81, 90 
(fraudulpnt conveyance, here held not· to in
volve criminulilY). 

~ In bankmptcy proceedings, as illustrated 
in note 8, the prh'i1ege would have common 
application. But in England, by a strict ron
struction of the doctrine as to farts "tending to 
criminate," and by skilful drufting of interroga
tories, it would seem that the pridlege was very 
nearly evaded, even before its practical abo
lition in the modern Bankmptcy Act; and in 
the United States a statutory amnesty partly 
con troIs. The cases can hest he examined 
under those heads (post, §§ 2260, 2283). 

10 Eng. 1793, Oliver t. Haywood, 1 Anstr. 
S2 (bill for tithes; discovery M to a combina
tion ugainst the parson, refused, as invo!\'ing 
maintenance); 1793, Mayor of London t'. 

Ainsley, 1 Anstr. 1.',8 (bill for uccount of tolls; 
discO\'ery as to muintenance, refused); 1797, 
Whittingham v. Burgoyne, 3 Anstr. 900 (dis
"overy as to the sale of II commission contrary 
to army regulations; not decided, but a 
ruling refusing such discovery was cited); 
U. S. 1907, CMsatt I'. Mitchell C. C. Co., 81 
C. C. A. 80, 150 Fed. 32, 44 (whether in a civil 
al,tion against a carrier for damages under U. S. 
~t. 1887, c. 104, Pcb. 4, § 8, the criminality of 
the same conduct under ib. § 10 allows the 
privilege to operate; not decided); 1906, 
Patterson v. Wyoming Valley District Council, 
Pa. Super. Ct. (appelll dismissed without an 
opinion. confirming the decision of Head, J., 
published in advance sheets of 78 N. E. HI'P" 
Oct. 19; in an attachment Cor contempt in 
the violation of tin injunction against a boycott 

by a labor union, the production oC the defend
ant's books was held not within the prh;lege). 

Conversely, if the privilege be held not 
applicable to corporations in criminal cases, it 
L~ also not applicable to them in civil cases; 
1921, :-';ekoosa-Edwards Paper Co. v. Ne"~ 
Pub. Co., 174 Wis. 107, 182 N. W. 1119 (act .1 

for d:unllges under the anti-trust act). 
Distinguish cases in which all relief in e.., '" . 

is refused in aid of an immoral purpose, irr, 
spcctive of the privilege liS to discovery ml'rely: 
1797, Wallis t'. Portlllnd,3 Yes. Jr. 494 (sl.'n·· 
ices liS solicitors for a candidate for Parlia
mcnt). 

11 Enu. 1752, Chetwynd c. Lindon, 2 V ca. 
Sr. 451 (" It is not ev'!ry conspiracy will be 
a ground for a criminal prosecution; if that 
was the case, almo3t ull the causes in this court 
would come within that descrilltion ; the bouil
daries nrc often very nice"; conspirney to set 
up a supposititious child, 8emble. lIot privi
leged); U. S. 18·18, Adams v. Porl.er, 1 Cush. 
!\lass. 170, 174 ("The lII1egation of an unlllwful 
confederation or conspiracy, which is Ilsually 
introduced in bills in equity, is lather to h(/ 
considered, howe\'er, as constitlltinl< a merely 
fOllllal pr..rt of the bill, and rl'quiring no par
ticular answer"). 

12 Examples arc the following cases: 1843, 
Lichfield ~. Dond. 6 Beav. 88, 93; 1848, Fisher 
r. Price, 11 Dell\,. 194,200. 

Compare, however, the effect 0/1 this ex
p('dient of the mle as to f:\cts .. tending to 
criminate" (post, § 2260). 

13 Fed. 1901, Gompers 1'. Duck Sto\'e &; 
Range Co., 221 U. S. 468, 31 Sup. 492 (con
tempt in violating an IIllti-boycott injunction; 
the opinion treats the privilege as not appli
cable) ; 1909, Hammond Lumber Co. v. Sailors' 
Union, C. C. N. D. Cal., 167 Fed. 80-:1, 823 
(a proceeding to punish for contempt of an 
injunction is a criminal proceeding, for the 
purposes of a claim of this privilege; cases 
collected); 1912, Mt!rehants' S. &: G. Co. v. 
Doard of Trade, 8th C. C. A., 201 Fed. 20, 28 
(" It may be safely said that there is no case 
where . . . the Fifth amendment applies 
<,xcept where the contempt charged also 
constitutes a erime"; hence, th" defendant 
may be examined, so long IL~ he is not required 
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civil, or whether some other rule or privilege of criminal cases (such as jury 
trial) pertains to it, should not be the criterion for the present question, which 
rests entirely on its own policies and logic. 

§ 2258. CnlOe under Foreign Sovereignty. In Samoa it was tabooed to 
name a deceased chieftain by the title he bore when liying; in .Japan it was 
seditious to express a scepticism as to the official genealog~' of His Imperial 
)Iajesty; in German~' it was once' lese majestc' to publish (as many British 
and American journalists have done) that irreverent metrical jest upon the 
Emperor. Shall our Courts, then, include in the categor~' of eriminating 
facts these various offences against the polyglot public policics of the wide 
world? In the State of Kansas it was, at one time, for a few months, un
lawful for certain insurance companies to transact business within that so\'
ereignt~·, because the~' hall for many years struggled to avoid the payment 
of a noted claim alleged to have been fraudulentl~' concocted. Should the 
privilege therefore hayc been applied in other jurisdictions during that period 
to all inquiries based on the transactions of these companies in Kansas? It 
was at one time a criminal offence in many Southern States to read the Bible 
to negro slaves; it has long been a crime in Italy to export art treasures with
out official consent, in Germany to emigrate during military age without 
governmental permission, in the Ottoman Empire to make proselytes from 
Islamism to Christianity, and in :\Iassachusetts, until recent times. to sell ' 
cigars on Sunda~·. Are the COllrts of ollr various Commonwealths to 

II Let observation, with extensive view. 
Survey mankind, from China to Peru," 

and catalogue within the rubrics of criminality every act which is anywhere. 
under any s~'stem of manners. morals, or policY, stigmatized by law? If so, 
the~' will indeed be undertaking a huge and curious task stimulative, no 
doubt, to the science of comparative nomology, but calculated to baffle their 
greatest zeal and to invite frequent failure. 

It will not do to argue that our Courts may confine their search to those 
fifty jurisdictions united externally as the United States of America. These 
States are all independent legislative sovereignties in criminal matters, and 
there is no reason for ignoring this independence. Nor is anything gainerl 
by stopping at the boundarie's of Anglo-Saxon civilization, with its common 
trend of legal ideas; for there are within the British dominions some sixty 

to criminate himself otherwise than as being in 
contempt); Cal. 1893. Ex parte Gould. 99 
Cal. 360. 33 Pac. 1112 (contempt by doing 
certain acts prohibited by injunction; privilege 
held applicable); Ia. 1918. Doyle D. Wilcock· 
BOD. 184 Ia. 757. 169~. W. 241 (proceedings of 
contempt for violating injunction); Kall. 
1892. Re Nickell. 47 Kan. i34. :!8 Pac. 1076 
(contempt by cloigning witnesses; privilege 
held applicable); N, J. H102. Re Haines, 67 
N. J. L. 442. 51 Atl. 92!l (contempt in disobey
ing a subpama; privilege held applicable); Or. 

1907. State ex reI. Baker Lodge 1l. Sieber, 49 
Or. 1.88 Pac, 313 (contempt by interfering with 
Bow of water in a ditch. contrary to an injunc
tion; prh'ilege applicable); Wa.sh. 1905. State 
ex reI. Dye r. Reilly. 40 Wash. 217, 82 Pac. 
287 (contempt in obstructing a highway. con
trary to an injunction: privilege held not 
applicable). 

Sce an article by !'ofr. Roy C. Merrick. 
.. Prh'ilcge against Self-Crimination as to 
f:harges of Contempt" (Illinois Law Rev .• 
XIV. 181). 
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legislative bodies, more or less autonomous; so that the search for criminal
ities might involve several scores of codes. Besides, the differences, within 
our own nation. of legislath'e polic~' arc as radical as any within this larger 
field; Xew South Wales and England probabl~' do not differ so much as 
Maine and Texas, or Porto Rico and Illinois. If we sa\' that there is never-• 
theless a practical difference of safety between the cases of him who has 
offended against the laws of one of our own States and of him who has broken 
those of a foreign State, and that this difference should lead us to take the 
former into consideration, one sufficient answer is that extradition treaties 
have practicalV abolished the hope of refuge from the law. H Denmark's 
a priwn? Then is the world one!" To-day's journal chronicles the sail
ing from England. under arrest, of a man who is charged with II murder 
committed nine years ago in Chicago; and. in the next paragraph. the 
granting of an extradition-writ for a com'iet in Sing-Sing, charged with em
bezzlement in Franee, and just completing a long confinement for crime in 
this countr~·. 

But, more than this, the answer is that It radical fallacy of principle under
lies the assumption that the Courts of one State may consider the effect of 
enforced disclosures as creating a danger of prosecution in another so\'er-

-: -, eignty. It is not in the power or duty of one State, or of its Courts, to be 
concerned in the criminal law of another State. For the former, there is but 
one law, and that is its own. The boundaries of our CCi;stitution and 
our sovereignty arc coextensive. A constitution is intended to protect the 
aceusf.'rl against the methods of its own jurisdiction and no other. The 
Court's \·iew. as well as its functions, should be confined to its own organic 
sphere. -' 

Practical considerations also deter. The Court of one State knows nothing 
of the policies and rules of other systems; and it risks error and adds great 
burdens in attempting to master them. Further. it cannot well know the 
real probabilities of danger of prosecution under another system; for it 
would need to know what means and motives for prosecution there e",:isted, 
what likelihood there was of migration thither by the accused or of his capture 
when arrh'ed or of his im'oluntary extradition, and what the probability 
was of the discovery and employment in that prosecution of the disclosure 
now desired. Even if it could ascertain these elements of probability, it could 
not define any workable rule for measuring them. The only conceh'able rule. 
would be that when an act was by any possibility capable of being treated as 
criminal by the law of any other sovereignty, the privilege should protect it. 
That such a rule should be seriously suggested seems incredible. 

And yet this, or something logically its equivalent, has at least once been 
proposed, though, fortunately, without success. In the Federal Supreme 
Court, in considering the question how far a Federal statute, giving amnesty 
for a specific offence, expunged the offence ancl thus nullified the privilege, a 
minority placed their argument in part.on the ground that the same act might 
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still be an offence in another jurisdiction and would therefore still be entitled 
to protection in the Federal Court: 

1896, SIIIRAS. J., with Gn ..... Y and WHITE, JJ., dissenting, in Brown v. Walker. 161 U. S. 
591. 16 Sup. 6-14: "Another danger to which the witness is subjected by the withdrawal 
of the constitutional safeguard is that of a in the State courts. The same act 
or transaction which may be a ,,;olation the interstate commerce act may also be an 
offense against a State law. Thus, in the present case, the inquiry was as to supposed 
rebates on freight charges. Such payments would have been in disregard of the Federal 
statute; but a full disclosure of all the attendant facts (and, if he test#y at all. he must 
answer fully) might disclose that the witness had been guilty of emoc'Zzling the mone~'s 
intrusted to him for that purpose, or it might hase ococn disclosed that he had made false 
entries in the books of the State corporation in whose employ he was acting. These acts 
would be crimes against the State. for which he might be indicted and punbhed, and he 
may have furnished. b;y hi~ testimon~' in the FeJeral court or before the commission, the 
very facts, or, at least, clues thereto, which led to his prosecution." 

Against this argument no more need be attempted; but it ma~' be suggested 
that its exaggerated structure of apprehension of foreign prosecution is built 
upon a foundation of "mights" ancl "ma~'s" and other exiguous possibilities 
so elaborate as to seem unfit for practical consideration in the zealous ad-- ' 

.. 

ministration of justice. The opposite \'iew has been expounded in the follow- -
• mg passages: 

1850. Lord CRA.'<WORTll. V. c., in King of Sicilie., \'. Wilear. i State Tr. ~. s. 1049, 
"Can the deFendants then object to answer that which might subject themselves to penal 
consequences if th~y should go to Sicily? I think not. The rule relied on by the defend
ants is one which exists merely i.,y virtue of our 0\\'11 municipal law. and must, I think, 
have reference exclusivel,,· to matters penal by that law, ' to matter3 as to which, if dis
c1oseJ, the judge would be able to say, as matter of law, whether it could or could not 
entail penal consequences .... No judge can know, as matter of law. what would or 
would not be penal in a foreign COUD'~I)'; and he cannot therefore form any judgment as 
to the force or truth of the objection of a ~itness when he declines to answer on such a 
ground. . . . It is to be observed that in such a case, in order to make the disclosure 
dangerous to the party who objects, it is essential that he should first quit the prote<:tion 
of our laws and wilfully go within the jurisdiction of the la,\\'s he has .... iolated. . . . I am 
of opinion for these reasons, in the absence of all authority on the point, that the rule of 
protection is confined to whet may tend to subject a party to penalties by our law." 

1896, BR0wN, J., in Brmcn ..... Walker, supra (after arguing that Congress has power to 
enact such a statutory amnesty to apply in State courts, and that the statute in question 
was intended as a general one): "But, even granting that there were still a bare possi
bility that, by his disclosure. he might be subjected to the criminal laws of wme other 
sovereignty, that [danger). as Chief Justice Cockburn said in Queen r. Boyes,1 in reply to 
the argument that the '\\;tness was not protected by his pardon against an impeachment by 
the Reuse of Commons, is not a real and probable danger, with reference to the ordinary 
operations of the law in the ordinal)' courts, but 'a danger of an imaginary and unsub
stantial character, !laving reference to some extraordinary and barely possible contm.
gency. so improbabl, that no reasonable man would sutter it to influence his conduct.' 
Such dangers it T''':; r.ever the object of the provision to obviate." 

In Brown 11. ';'\alker, supra, the que;;tion arose tor an act once criminal by 
the Federal law, but afterwards giwn statutory amnesty. But the argument 

US58. I 1 B. 6; S. 311; poat, , 2260. 
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of the minority, as quoted supra, would apply equally well to any act that 
had never had the remotest taint of criminality under the Federallllw; e. g. 
any bill of discovery into account-books, even if no interstate-commerce Jaw 
had ever existed, might reveal an embezziement which would be an offence 
under some State law though not under any Federal statute; so that the 
minority's argument is logically independent of the special facts in Brown 
v. Walker. 

",..-in point of three diffeJ ent cases may be distinguished. (1) The 
i act may be criminal in another court or system of law in the same jzt,udic

tUm of legislative soverei'.:,nty; here the privilege applies.2 (2) The act may 
be admitted or proved to be actually criminal by the contemporary laws of 
another and independent SQ1)ueignty; here the privilege ought not to a.pply, 

r the reasons above stated; but the precedents are not harmonious.a. (3) 
The act may not be admitted or prov(d to be criminal by any other State's law, 
or, if thus criminal, to have been done so as to make the claimant of the priv
ilege actually amenable to that law; here the privilege ought certainly to be 
denied, and it would that any Court would concede this." 

I 1749, East India Co. 11. Campbell, 1 Ves. Sr. 
246 (discovery of facts rendering a defendant 
punishable in the British criminal jurisdiction 
in Calcutta, though not in England, held not 
compellable); 1750, Brownsword ~. Edwllrds, 
2 Ves. Sr. 243 (discovery of an incestuous 
marriage, refused, incest being puniP.hab\e in 
the ecclesiastical Court; "the general rule 
is that no one is bound to answer so as to sub
ject himselI to punishment, whether [or not) 
that punishment arises by the ecclcsiBStical 
law of the laud "). 

a Privilege denUld: Eng. Ig,r;o, King of 
Bicilies 11. WilcoJ:, 1 State Tr. N. s. 1049, 1068 
(discovery asked (rom agents of a revolu
tionary government il'. Sicily; their eJ:Posure 
to penalties in Sicily, held no ground of 
privilege); U. S. 1922, Gould 11. Gould, Sup. 
App. Div., 194 N. Y. Buppl. 742 (action ',y a 
wife a husbailtl for necessaries while 
living apart in France; plea, adultery in 
France; the plaintiff held not privileged 1.'Om 
testifying as to adultery, because "the plain-

, tiff would not be liable to a criminal prosecu
tion therefor in this jurisdiction"; and she had 
already been convicted for it in Frsnce); 
1854, State 11. March, 1 Jones N. C. 526 
(anewer as to perjury in Georgia, compellable; 
"our Courts, il' adminietering JUBtice amonlr 
their suitors, Wli. not notice the criminal laws 
., another·State or country" for thie purpose) : . 
1887, Btate II. Thomas, 98 N. C. 599, 60~; 4 
B. E. 518 (preceding caee approved). 

PriTJikQe aJ/irmed: Enq. 1867, U. B. of 
America 11. McRae, L. R. 4 Eq. 327, 339, L. R. 
3 Ch. App. 79, 81 (bill for account against 
defendant lor money received as agent of the 
Confederate Stat.l8; plea, that the defendant'. 
property waa liable to &eisure, and 

were pending to seize it, for such agency, b.v 
act of the U. B. Congress, held valid, by Wood, 
V. C.; King of Sicilies II. WilcoJ:, I!upra, 
distinguished, because here thc existence of 
the foreign law and the actual Iia'>ility under 
it appeared admitted upon the record); U. s. 
182e, U. S. 11. Saline Bank, 1 Pe~. 100 (bill for 
discovery, filed in the U. S. District Court for 
Western Virginia, against stockholdera of a 
Virginia bank; plea allowed that an answer 
would subject them to penalties under a Vir
ginia statute); 1913, BI~ckeye Powder Co. II. 

Hazard P. Co., Conn. D., 205 Fed. 827 (Staf,e 
law of criminal libel). 

Undecided: 1881, Po'Ver 11. 6 Can. 
Sup. 1, 6. 

4 1896, Brown II. WWker, 161 U. B. 591, 16 
Sup. 644, as quoted /!Up/a; 1903, People v. 
Butler St. F. & I. Co., 201 III. 2.'16, 86 N. E. 349 
(cited ~t, i 2281, n. 11) ; 1904, Btate 11. Jack, 
69 Kiln. 387, 16 !>sc. 911 (Kansali anti-trust 
law: the witness that his businC88 
involved also interstate commerce, it was held 
that "the possibility that Lis aaswerB might 
disclose violations of th" Federal anti-trust 
law" was not a "real and probable danger," 
following Brown v. Walker, U. B.). 

The doctrine of Brown v. Walker, that there 
must be a .. real and probable danger," has 
since been thus :Ieveloped: 1905, Jack' 11. 

. Kaneas, 179 U. B. 372, 26 Sup. ra (wc>l1nation 
under. the anti-truat act, in the Kauaas 
District Court; held that the pooaibility that 
ansWers might be given which might alllO 
incriminate him under the Federal anti-truat 
act was too remote, the Kansas court having 
ruled that matters constituting a \iolatilln of 
the Federal act would be immaterial in the 
. in ; two judges dissenting ; 
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§ 2259. Crime of a Third Person. is obvious that the criminal of 
xi~i j" , H!!' 

2259a. Crime of a Corporstion. It is plain, on olle hand, that II 

coroowtiQn, when discovery is sought from it as such, is n~ .. ~ protected from 
disclosure, so far as it is of committing a criminal act: I '\ 

(1 tion is act, has it the./ " 
privilege, like a natural person? . 

The following passage presumably expresses most coherently the instinctive 
attitude which underlies the usual negative answer given by the Courts: 

1921, VINJE, .J., in Nekoosa-Edwards Paper Co. ,,'. News Pub. Co., 174 Wis. 107, 182 
N. W.919: "Is a corporation within the intent and purpose of the fifth federal amend
ment? In McCulloch 11. Maryland, -1 Wheat. 411, we find this significant language of 
Chief Justice Marshall: 'The power of creating a corporation is ne\'er used for its o'l\n 
sakt.', but for the purpose of effecting something else.' 

"What is ~at something else? Obviously it is the transactiolJ of lawful business. And 
it is equally obvious that the corporatio:1 is thus creat>.-d for the primary benefit of the 
State, and not fo~ that of the corporation it.l;elf. The State creates this corporate entity 
because the business needs of the public, the State, are thereb~' promoted. The moment 
a corporation becomes an injury to the public it has no valid reason for existence, because 
the object for which it was created has not only been thwarted, but the creature has be
come an instrument of evil. 

"It is otherwise with a natural pel'l!on. He is created for his own existence. and not for 
a mere business purpose. He has certain inalienable rights such as 'life, liberty and the 
pursuit of :happiness.' He may transgreos the law, and yet his right of being remains in
violate, e."(cept in of capital punishment. He is a natural entity, enjoying the facul
ties, rijthts, and privileges ~;th which he is endowed, and the hallic law says he shall not 
be compeIJed to make declarations that will forfeit them because he is not a mere instru
ment for a specific business putpose. He has his hopes, his aspirations, his desires and 
hia weaknesses he lives; a corporation merely exists, and that in an artificial way, for 
a single purpose •••• Ha\-mg, then, sensibilities and faculties which constitute tho 
essence of a natural person, there is an under~ying ."p.AA~n for not requiring self-incrimina-

in this however, it would that the maximum scope to the privilege: U. 3. Code. 
Federal Court erred in assuming. as it did, § 6276 (on letters rogatory from a fcreign coun
that under the U. S. 14th Alllf!nciment the wit- try for a witneaa residing in the U. S .• privilegt' 
ness should be protected fro,;" the Ka.nllM Court protects from self-incrimination" eit.!ler under 
even if there Willi a "J811 dagger" of Federal the laws of the State or Territory wit.bin wbich 
prosE:CutioD); lOO1i, BaUm,,"n rI. Fagin. 200 SUM examination is bad. or any other. or any 
U. S. 186. 26"Sup. 212 (a witness in a Federal foreign State"). 
Court refused to produce a book, and mllde t 1t159. I 1850. Kin.'! of Sicilies 11. Wilcox, 7 
the that it would criminate bim cither State Tr. N.8. 1049. ]068 (Lord Cranworth. 
under th .. Fllderal bucket-ehop act. Rev. St. V. C.: "There is no privilege a~ainst dis-
t 5209. ~r under the Ohio bucket-ellop act, c108ing matter within the knowledge of the 

that IIflverai charges nnder the latter party. merely because it might subject other 
act ;vere peDdinr; held privil~. on the au- per!!OllI! to punishment"; here. persons in 
thority of Jaek t. IJUprtJ: two judSes Sicily) ; 1906. Washington Nat'l Benk Il. 

: 1906. HaJe 11. Hriel, 201 U. S. Daily. 166 Ind. 631, 77 N. E. 53, aembk (cited 
43. 2e Sup. 370 (anti-trust law: that a Federal ante, t 22(0). 
immIJn ity4tatute would Dot ' a witnel' DistinrrJish the rule tIo.at the witness e1one. 
fl'Olll pooaible prosecution under a State law no~ 1M parlll to t.he trial, can claim the privilege 
in a State court is immaterial; approving King (PIl't, I 2270). 
of Sicilies rI. Wilcox, supra. n. a, and distinguish- I 11151a. 1 1850, King of Sicilies tI. Wilcox. 
iog U. S. t. Seline Bank. IJUPJ(J. n. 3). ubi mpra, 1002 (defendant corporation not 

However, on rO(/llU1r't/ from a foreign privileged 811 to a breach of the Foreign Enlist-
country to a Federal court, the following extra- ment Act. because a corporation was not in
ordinary and impracticable statute gives" dictabl0 under it). 

vOJ.... IV. 6' 849 
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tion from him which does not exist in the case of a corporation. There is no ' 
death or loss of liberty ill the annulm~nt of a corporate franchise or in a judgment for 
darna,,~ against it. When, therefore, it undertakes to do that which the law forbids, and 
which injures the public. it has no claim f'lr 1l)~."CY that needs be recognized. 

"Hence, if a corporation has made a record by its books or papers that shows it has 
violated the for which it was created, why should not the State, which gave it 
birth for legltimate business ')nly, have the right, either diredly in the exercise 
of its inquisitorial powers, or indirectly through cne damaged by such unll'Mul conduct 
of the corporation. to inspect the recor'l thus made?" . 

But this argument fails to give attention to the legal fact that a corporation 
is (by hypothesis) !is capable of a crime as a natural p~rSOll. Furthermore, 
it docs not refer for its criterion to the l\()licies underl~ing the privilege (ante, 
§ 2251). Looking especially at those policies, what answer is furnished? 

Two main reasons here militate agaim.i: recognizing the privilege. The first 
is that the sentiment of fundamental fairness, on which the privilege is ~n 
part based, applies only between man and man. It is a sentiment which 
recoils from forcing fl.Hother human being to supply by his own act the in
criminating evidence. It guards against the abuses of physical compUlsion 
whieh are apt to grow out of the license to interrogate (ante, § 2251). This 
sentiment and these dangers a. e not applicable where the accused is not 
a human being, but only an artificial entity. Secondly, a corporation vir
tually can act by written record only (post, § 2451), and its criminal acts 
are therefore contained in writings only; so that the disclosure of crimination 
is not made by answers to interrogatories, but merely by the surrender (\f 
the writings. MOIeover, these being virtually the sole evidential criminating 
material, the prosecuting officer must depend almost exclusively upon them. 
Thus, since a main tlbject t)f the privilege (ante, § 2251) is to oblige the prose
cution to search and gather, in full proof of the offence, all the available 
materials independent of the accused's own discloslII es, that main object 
here finds no application; for there i.8 but little material apart from these 
writings. Thus the privilege is not needa.\; if recognized, it would impose 
upon the officer a task largely htile. 

Whether on these reasons or on otJiers (for little ditect light on the prin
ciple: haS been ju<ficiaIIyvouClisafEilI in the opinions), . 
by almost all this!l ~ -i: ale to the whether the 

• 

1 STA~'Ile: Fed. 1006. Bale ". 
Heilkel, 201 U. S. 43, 26 Sup. 370 (on eubpcsna 
to the lIeeretary-treaeurcor of a New Jersey 
cor potation to produce corporate documents 
before a &land-jury investigating offences 

the Federal anti-trust law, it Willi held, 
B~ .. er, J., and Fuller, C. J., dills., that con
G ..ding the ellicer to be .. entitled to 88sert the 
!i...cilits of the corporation, . . • there is a 
clMr distinction in this particular between an 
individual and a corporation, an~ that the 
latter hili! no right to refUllC! to IlUbJrit i~ books 

• 

and papel'lllor an gemination at the suit of the 
State; . . . the corporation is a creature of 
the it receives certain special 
and may therefore not 
refuse to answer when 
charged with an abuse of privilllgllll ") ; 
1907, Cassatt II. Mitchell C. &: C. Co., 81 
C. C. A. SO, ISO }'ed. 32, 45 (whether a corpora
tion J8 a .. Person" 'Inder either conatitutional 
amendment; the "varying espJ'efll!ions of 
opinion" in Hale 11. Henkel pointed out); 
1907. International Coal M. Co. 11. Penneyl. 
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privilege as developed at common law included co.rporations. But even if it 
did, the interpretation. of the COWItitution, in its recognition of the common 
law, lemains for settlement. In the Federal case of Hale v. Henkel, the 
Court's opinion has left this vital inquiry unanswered. The point is this: 
The privilege began, continued, and now exi:its at common law, independently 
of statute; the Fifth Amendment to the Constitution merely it 
against legislative aJteration; did the Supreme Court, then, mean to say 
that a corporation was ana is not within the privilege at common law? or ditJ 
they mean to say merely that the Constitutional guarantee of it to all "per
sons" does not include corporations? 3 If they meant the former, then no 
immunity (poat, § 2281) needs to be given to, nor can be claimed by, a cor
poration; and Courts are free to exact everything from a corporation. But 
if they meant the latter, then the privilege stands, for corporations, unt;! 
abolished by the Legislature; hence, if the LegislatUie has not abolished it, 
the corporation may stm claim it; hence also, if the Legislature in abolishing 
it has chosen (unnecessarily, to be sure) to grant immunity as an inseparable 
gift annexed therewith, the corporation will get the immunity when forced 
to relinquish the privilege. The importance of this distinction in the cunent 
attempts to investigate corporate conduct is obviolls. But no certain light 
upon it is to be found in Hale v. Henkel. The opinion in Wilson v. U. S. 
adopts the fONner of these two views. 

vania R. Co., 152 Fed. 557, C. C. (a C("por~ opiniondoeenotfacetheargnmentcontrobaaed 
tion has not a privilege to refuee to diBcl0ll8 on the criminal capacity of a corporation; 
books in a proceeding to recover a penalty; KlI. 1914, Com. 1'. Southern EIpreall Co .• 
following Hale II. Henkel); 1911, WilBOn 1>. 160 Ky. I, 169 S. W. 517; 
U. S., 221 U. S. 361, 31 Sup. 038 (the Je(end- Misa. 1910, Cumberland T. & T. Co. 1'. State, 
ant was president of a corporation; '.n indict- 9b Miss. 159, 53 So. 489 (a corporation is 
meat was found againBt him and other offiCer! ; not within the conetitutional privilege; fol-
a eubpcena d. t. was issued ags.inBt the corpo~ IO'wing Hale 11. Henkel. but here Code i 5018 
tion and eerved on the defendant, and alBO the expreBsly gave immunity); 
secretary and directors; the defendant Willi Mo. 1909, State 1>. Standard Oil Co., 218 Mo. 
the CUlltodjan of the boob, which contained 1. 116 S. W. 900, 1017 (a corporation "has 
hi! own and corporate bUsineall; he refuaed to no conetitutional to refuae to produce 
produce; the directors voted that he surrender its boob end papeJ'll"); 
the boob to them for productio'l, and he again Wis. 1921, Nekoosa-Edwarde Paper Co. II. 
refueed; held (1) that the corporation. in Ned Pub. Co., 174 WiB. 107, 182 N. W. 919 
view of the reserved vieitatorial powers of the (a corporation is not a peJ'BOn protected by 
State. had no privilege against self-crirnina- the 5th U. S. Amendment or Btatutes th""e-
tion: (2) that the defendant had no privilege under, nor by the WiBconsin Conetitution cr 
to withhold the corporate booke, even though statutes; opinion hy Vinje, J., quoted .upro). 
the entries were made by him; (3) that his Conlra: Pa. I~OO. Logan II. R. Co., 132 
pereonal letter!! therein were privileged); Pa. 403. 408. 19 At!. 137 (privilege held appli-
1911. American Lithographic ~. II. Werek- cable to corporations). 
meister. 221 U. S. 603, 31 SuP. 676: 1916, Undecitkd: 1907, Re Consolidated Ren-
Orvig Il. New York & B. dering Co .• 80 Vt. 55, 66 At!. 790 (foreigH 

Co., D. C. E. D. N. Y., Fed. 293 (following corporation subpmnaed d. t. before a grand 
Hale II. Henkel). The deei8ion in Hal. 1>. ,i1U7; not decided). 
Henkel, IJUprn, may perhaps be supported on 'Distinguish the eBect of the Fourth 
the ground that where the criminality of an Amendment forbidding Bearch without a tNr
act coneistB, for a corporation, eesentially in rant; here a corporation may still invoke that 
t.he violation of ita franchiBe or privilege. the doctrine like a natural person: 1920, Silver
j'j· ... tii:-e of criminality ie a merely incidental thorne Lumber Co. 1>. U. S., 251 U. S. 385. 
one: or on the ground that the power to cre- 40 Sup. 182. Compare the O8IIeB on that 1lUb
ate involves the power to forfeit. Bu'l; the ,iect ante, f 2184. 
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(3) The privilege has been iegialati'rJeiy rknied for corporations in certain 
offences, since the decision in Hale 11. Henkel, in 1906.4 But, for the reasons 
just stated, the effect of such declarations (usually occurring in statutes 
offering immunity) may depend upon whether they are to be interpreted as 
a denial that such a privilege ever existed or as a deprival of the privilege by 
reason of immunity granted (po.'/t, § 2281). 

(4) The corporation must of course make its claim through its o.fficer or 
coun.yel, when called upon as an ordinary witness (post, § 2270). But when 
the corporation is a party, and its officer is summoned as a witness, the claim 
by the corporation or its counsel, on its own behalf, must be distinguished 
from the officer's personal claim.6 

§ 2259b. Crime of Ofllcer or Agent, disclOied by Corporate Books. 
What is the effect of the foregoing two premises upon the questions that arise 
when discovery is sought from an officer or employee of a corporation, in the 
usual case, by a demand for the production oj tke corporate books' 

In the first place, the employee or officer cannot refuse to produce on the 
ground that the disclosure would criminate the corporation.l On the other 

• The statutes are cited more fully po3t. 
§ 2281; they deny a privilege for the follow
ing subjects : 
Federal: for antwrust of!eneu. etc. U. S. St • 
1906. June 30. c.3920. Stat. L.'vol.34. p. 798. 
Code § 7034 (under the acts of Feb. 11. 18113. 
Feb. 14. 1903. Feb. 19. 1903.andFeb.25,1903. 
quoted po4t. § 2281; .. immunity shall extend 
onl" ta a natural peraon 'lVho. in obedience to 
a subprena. gives testimony under oath or 
produces evidence, documentary or other
'!Vise. under ·oath "); St. 1903. Feb. 14. c. 552. 
Code 1919. § 7091. and the Federal Trade 
Commission Act. St. 1914. Sept. 26. e. 31. 
I 9 (Federal trade; .. no natural pel'6On shall 
be proeecuted." except for perjury); Code 
, 8044 (similar. for U. S. shipping board); 
Code § 9708 (similar. for U. S. tariff com
mission); for offences under the National 
Prohibition. Act. St. 1919. Oct. 28. tit. 
II. § 30; 
Arizona: for public ",uia cllfporalioRlI 
(Rev. St. 1913. Civ. C. § 2331) : 
California: for il.kgal truatl. St. 1907. p. 984. 
March 23. § 6 (privilege abolished. but .. no 
individual" shall be etc.) : for 
public ulilitiea. St. 1913. p. 115. April 23., 55. 
par. d: 
Hawaii: for public utilitiu ~ (Rev. L. 1915. 
§ 2228. cited P08t. § 2281): 
Idaho: fo: public utilitiu (Comp. St. 1919. 
I 2483); 
Maryland: for public aervice hearings (St. 
1910. e. 180. § 422) ; 
,\{ichiqan: for specified roStJI (Comp. L. 1915. 
I 12548); 
Mi .. iaaippi: for certain casea (St. 1912. e. 251) ; 
Mi.!.ouri: for public lIervice rorporatiOflll 
(Rev. St. 1919. § 10536) ; 

New York: in public aeMlice commi.!8ionhearings 
(Cons. L. 1009. Pub. Service Com. I 20) ; 
Oregon.' for public utilitia inquiries (Laws 
1920. U 5862. 6088); 
Penmyironi.a: for public ae/ vice commi&aion 
inquiries (St. 1913. July 26. Art. VI. § 1) ; 
Utah: for public utilitia (Comp. St. 1917, 
I 4822); 
VeT/nont: for all relevant recorikl: Gen. L. 
1917. t 4951 (corporation doing business in 
the State must produce on notice all docu
ments or entries relevant to the pending cass 
"and 'lVhich have at any time been made or 
kept within this State" and are anywhere in 
the corPOrate custody or contro\); id. § 4952 
(same. for documents or entries concerning 
"any transaction 'lVithin this State. or 'lVith 
any party residing or having a plaee of busi
ness within this State ") ; 
Wi.!conain: for railroad. corporationa. in eer
"ain cases (St. 1905. c. 447. t 1. Stats. 1919, 
t 407&); 
WI/omino: for liqluJr of!eT1U3 (St. 1921. Co 117, 
t 28). 

6 As in Hsle II. Henkel. McAliilbr v. Henkel. 
poIlt. § 2259b. Compare anU. f 2200 (1!Ub
palDa d. t.). 

Courts ought to recognize a form of sub-
palna which will obtain the books 
withoul 8Urnmoning the 
8l! more fully noticed anU. 2200. 

'1I8Ib. 1 ENGLAND: 1818. Gibbons t'. 
Proprietors of Waterloo Bridge; lS Price 491 
(" a clerk to the rJ~rendants la corporation) 
cannot dem'.r 1);:& the ground that his principalo 
are liable to penalties: and his ,mnfer could 
not be read against them "). -

UNITED STATES: FM. 1890. Re Peae1ey. 44 
Fed. 271. 275. C. C. (the trell!lU'eT of a cor-

~2 . 
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§§ 2250-2284) KINDS OF FACTS PROTECTED § 2259b 

hand, where thtu;orporate misconduct involves also the claimant's mis
conduct, o~ whef«nne-document is in reality the personal act of the claimant, \ 
though nominally that of the corporation, its " are virtually his...! 
own, and to that extent his privilege protects him from producing them.2 

Further, when the proceSlI is directed to the legal custodian of the cor
porate books, and the claimant of the privilege is some other officer or agent, 
the latter cannot invoke the privilege to withhold their disclosure by the legal 
custodian, nor even to resist surrendering tl:em to the legal custodian with a 
view to their disclosure under process; because the privilege covers only 
disclosure by the person claiming the privilege, and not disclosure by any 
other person.8 

poration, hcld not privileged to withhold the 
eorpora~e books on the ground t!:et their 
contents might criminate thc corporationj; 
1906, Hale 11. Henkel, 201 U. S. 43, 26 SuP. 370 
(the constitutional privilege .. is limited to a 
person who shall be compelled in anyccriminal 
case to be a witness against himself; and if 
he cannot set up the privilege of a third person, 
he certainly cannot set up the privilege of a 
corporation"; here the witness was 8ubprenaed 
personally before a grand jury inveI"igating by 
presentment against the corporation); 1906, 
McAlister 11. Henkel, 201 U. S. 90, 20 Sup. 385 
(similar to Hale II. Henkel; here the witness 
was Bubprenacd before the grand jury on a 
charge and complaint against the corporation) ; 
19l1, Wilson 1>. U. S., 221 U. S. 301, 31 Sup. 
li38 (cited more fully ante, § 2259a): 1918, 
Linn II. U. S., 2d C. C. A., 251 Fed. 476 (cor
poration papers obtained by subp<I'nli upon 
the defendant as president, held admissible); 
1 a. 1886, U. S. Express Co. 1>. Henderson, 69 
Ia. 40, 28 N. W. 426 (similar to Gibbons II. 

Waterloo Briuge, supra); Mich. 1904, Re 
Moser, 138 Mich. 302, 101 N. W. 588 (the 

of a corporation held bound to 
produce the corporate books for a period ante
dBting his interest in the corporation; since 
he had "no right to attempt to avert real 
danger lrom others, no matter how closely he 
may be associated with them": moreover, 
"wheD as agent fer another he chooses to make 
entries on t1: .. books of that other," the books 
may be produced from the other's possession) ; 
Mo. 1909, State II. Standard Oil Co .. 218 Mo. I, 
116 S. W. 902, 1017; Okl. 1913, Burnett l'. 

State, 8 Oklo Cr. 639, 129 Pac. 1110 (president 
and cashier of an insolvent bank corporation, 
held bound to hand over the hank'o book to 
the State bank commissioner; followiDg Wilson 
II. U. S., infra; but here the plea alleged that the 
books .. might" incriminate the delendants). 

Distinlt1lish, however, a refusal on the 
&found that the documents are not within hie 
control (ame, 112200,2211,2219). The gen
eral applicability of the privilege to documenU, 
ILl well as to testimony on the stand, is noticed 
eJllewhere <1.."" I 2264). 

The above common-law result seems to be 
needlessly affected by such statutes BS the 
following; N. D. Compo L. 1913, § 6002 (in 
certain actiona against a corporation or officers, 
prh'ilegc ceases .. although such answer may 
expose the corporation .•• to alorleiture of its 
corporate rights"; but the witness so IlDSwer
ing shall not be prosecuted for any matter 
testified to; this is a needless • quid pro qUO' 
offered under § 2281, post). 

, ENo[.AND; 1744, R. II. Corneliu8, 2 Strll. 
1210 (information against Justices lor granting 
licenses for money; inspection of the corporate 
books not allowed); 1749, R. II. Purnell, 
1 W. BI. 37, 45, 2 T. R. 202, note (inlen'mation 
against the vice-chancellor of Oxford Uni
versity, for not punishing certain offences; 
inspection of the corporation-books refused, 
because they .. relate to the defendant's 
behllviour 3S a member of a particular cor
poration"; though it had been argued that 
.. when a man is a magistrate, and as such has 
books in his custody, his having the office 
shall not secrete those books which another 
vice-chancellor mlJst havc produced "); 1849, 
R. II. Granatelli, 7 State Tr. N. fl. 979, 986 
(secretary of the P. &: O. S. N. Co.; refusal to 
produce documents, on account of their 
tendency to criminate others .. for whom I am 
interested .. and himself. sanctioned). 

UNITEn STATES: Fed. 1906. McAiister ... 
Henkel, 201 U. S. 00, 26 Sup. 385 (a corporate 
officer may plead the privilege to resist 
production of books Where the books contain 
criminating transactions of his own and are 
.. to alI intents and purposes his own books") ; 
1911, Wilson 1>. U. S., 221 U. S. 361, 31 Sup. 
638 (cited ante, t 2259a); Ku. 1914, Com. l', 

Phamix Hotel Co., 157 Ky. lBO, 162 S. W. 823 
(prosecution for illegal sale of : the 
defendant's hotel manager's claim of privilege, 
on the ground that facta shOWing the defend
ant's guilt would show his own also, was 
Bustained). 

I 111. 1909, Manning 1>. Mercantile " 
Co., 242 III. 684, 90 N. E. 238 (the defendants 
were officers of a corporation, in a winding-up 
proceeding by stockholders charging crimioal 
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§ 2259b PRIVILEGE AGAINST SELF-INCRIMINATION [CHAP. 

The same principle is involved where a bankrupt' 8 books are surrendered 
by the trustee; but there the solution usually involves the further question 
of fact whether the testimonial process ran against the bankrupt or some 
different person (POSt, § 2264). 

§ 2259c. Crime in (1) PubUc Books, or (2) Boob reqnhed b7 
Law to be Kept. 1. Public ojJici.al books, being the property of the State, are 
always accessible to its representatives and usually to the public. No guilty 

merely by his own entries in them, can any more insist on privacy than 
if he were to have gone to the judicial records and there inscribed a forgery. 
His assumption of the office involves an implied undertaking to yield the 
documents of the office to all inspection duly authorized. 1.'he judicial de
mand for its disclosure is therefore made against him as an official, and not 

. as an accused person; and his status as the latter cannot annul or override 
his status as the former. This distinction seems generally accepted.l 

But there is an even more cogent reason for reaching this conclusion: The 
State requires the books to be kept, but it does not require the officer to 
commit the crime. If in the course of committing the crime he makes entries, 
the criminality of the entries exists by his own choice and election, not by 
c-ompulsion of law. The State announced its requirement to keep the books 

fraud in the busine8S; a receiver being ap.. custody of the parish vestry~book was compelled 
pointed, the chancery court ordered the defend- to produce it, as it was required by statute 
ants to hand over the corporation books to the to be kept). 
receiver, but the defendants failed to do 50, UNITED STATES: Fed. Rev. St. 1878, , 859, 
and on citstion for contempt, answered alleging Code' 1359 (" an official paper or record pro
that the books contained matter incriminating duced" by a witness before Congress "is not 
them; held, that the privilege did not here within said privileIlC"; quoted Inore fully 
protect them); 1917, People ~. Munday, 280 poIt" 2281); Ala. 1920, Vaughn II. State, 
Ill. 32, 117 N. E. 286 (conspiracY to defraud a 17 Ala. App. 383, 84 So. 379 (transcript of 
bank; prodUction of the books of banks in testimony, made by official stenoglapher, and 
which defendant was an officer, held not paid for and retained by defendant, held not 
privileged); 1918. People ~. Hartenbower, 283 privileged); Ill. Rev. St. 1874, c. 63, t 6 (no 
111. 591, 598, 119 N. E. 605 (fraudulent banking .. official paper or record" produced by a witness 
books, etc., in the hands of the trustee in at a legislative hearing is to be within the 
bankruptcy, held not privileged, fonowing privilege against self~rimination); N. Y. 1899, 
People II. Munday, 280 Ill. 32); N~. 1907, Ell: People r. Coombs, 158 N. Y. 532,53 N. E. 527 
parte Hedden, 29 Nev. 352, 90 Pac. 737 (false vouchers of a coroner for inquest fees, 
(corporation books in the custody of A. J. L., obtained by subpoma from his clerk, held not 
auditor, were summoned by subpcena on A. J. within the privilege; this case may also be 
1_. to be produced before the grand BUPportcd under t 2259b). 
wherEOn A. J. L. was ordered by the The following early cases are to be di~ 
to hand over the books to J. F. B., general tinP"liahed: 
superintendent; held that J. F. H., not being 1701, R. II. Worsenham, 1 Ld. RaylD. 70s 
leaal custodian, was not privileged to withhold (infOlmatiOn againA1; custom-house officers for 
the books on the ground that the mattere forging a custom-house bond; custom-house 

therein would criminate boob not compelled to be produced; this case 
McAliIItcr II. Henkel distinguished; but what and R. II. Cornelius, ante, , 2259b, with the ensu· 

the opinion me"n by saying, in thi8 day ing one, 800m to have turned on the anomalous 
and aeneration, that the p.rivilege "was reef. of !lOme of the offices and corporations 
firmed in Charta n?) ; Pa. 1898, in that century, which were regarded as private 
II. DarlinKton, 187 Pa. 693, 41 Atl. 4ti6 (embea- and bodies, although to-day they would 
&lement by the preedent of • COllifflation; be treated as public); 1704,.R. II. Mead, 2 Ld. 
examination of the colPOration~boob, not Raym.927 (information against defendant, who 
protected by the defendant's privilece). with emht others was incOrporated as highway 

• 1 ENGLAND: 1836, BhdMIW II. eurveyora; lIIlrVeyora' books not required to be 
Murphy, 7 C • .t P.612 ; a witness havilll produced,the bookanot heingol apublie nature). 
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long before there was any crime; so that the entry was made by reason of a 
command or compulsion which was directed to the class of entries in general, 
and not to this specific act. The duty or compulsion to disclose the books 
existed generically, and prior to the specific act; hence the compulsion is 110t 
directed to the criminal act, but is independent of it, and cannot be attributed 

• to It. 
2. The same reasoning applies to recorda required by law to be kept by a 

citizen not being a public official, e. g. a druggist's report of liquor sales, or a 
pawnbroker's record of pledges. The only difference here is that the duty 
arises not from the person's general official status, but from the specific statute 
limited to a particular class of acts. The duty, or compulsion, is directed 
as before, to the generic class of acts, not to the criminal act, and is anterior 
to and independent of the crime; the crime being due to the party's own 
election, made subsequent to the origin of the duty. The object of such 
statutory measures is primarily to assist in the public administration, and the 
citizen merely becomes an assistant 'ad hoc' in that administration, pre
cisely as a ciergyman or a physician is given an official duty to record mar
riages or deaths and his record thus becomes official for that subject (ante, 
§ 1644). The generalization, therefore, may be made, that there is no com
pulsory self-crimination in a rule of law which merely require8 beforehand a 
future report em a Cla~8 of future acta among which a partic;lhlr one mayor may 
not in/uture be criminal at the choice of the party reporting. 

Such records therefore are not protected by the present privilege against 
~lf-crimination.2 ' 

I ACCo1'd: IU. 1903, People ,. Butler S. F. druggist to keep applications for liqUor sold, 
'" I. Co .• Ill., cited post, , 2281, n. 11 (trusts); the defendant was held entitled to refuse to 
la. 1888, State 1). Smith, 74 Ia. 580, 584, 38 produce the incriminatine application@o!lorder 
N. W. 492 (registered pharmacist's reports, of a court for a grand jury, and an indictment 
filed as required by law, admitted); 1888, f(lunded thereon was -,bated); N. Y. 1910, 
State 1). Cummins, 76 la. 133, 136, 40 N. W. People ex reI. Ferguson" Reardon, 197 N. Y. 
124 (same); K1I. 1899, Louisville &: N. R. Co. 236. 90 N. E. 829 (3 tax-statute spplicable to 
II. Com., 106 Ky. 633, 51 S. W. 167 (criminal brokers provided that transfers of stock should 
prosecution for an unlaWful railroad charge; be taxed, that each broker should keep an 
a tariff-sheet publicly posted. held not a private account-book entering such transfers made by 
document, and therefore subject to compulsory him, that the failure to pay the tax should be 
production); Mich. 1900. People 1). Henwood, an offence, and that the failure to make entries 
123 Mich. 317.82 N. W, 70 (St. 1899, No. 183, of transfers should be an offence; the Comp-
§ 25. requiring druggists to file with the prose- troller's agent demanded iIll.'pection of the 
(Outing attorney a !!Worn report of liquors saId, relator's books, but be refused; held, tbat he 
held not to violate the privilege, in 80 far as a was privileged. The opinion proceeds on 
failure to file a rel30rt was charged 113 the offence erroneous reasoning, for it treats the prOCeeding 
of the druggist); 19M, 1). Robinson, as an attempt to .. force tha relator to produce 
135 Mich. 511,98 N. W. 12 a report before the Comptroller his books," Which it 
voluntarily filed was held ; Mo. was not. The mere inspection by the agent 
1894, St. Joseph 1). Levin, 128 Mo. 688, 31 S. W. could not be in any sense a compulsion of the 
101 (pawnbroker; Iilre People II. Henwood, relator to testify. The onlY compulsory self-
Mich.); N. D. 1901, State II. Donovan, 10 crimination could have been the relator's mak
N. D. 203, 86 N. W. 109 (druggist's record of ing an entry exhibiting that he had transferred 
sales, kept under statute, receivable to charge stock without paying tax; but as the offence 
bim with illegal liquor ""'ling, being a public could consist only in subeeQuent non-payment. 
book). it is difficult to see bow the entry could have 

Conftoa: Ind. 1909. State II. Pence, 173 Ind. been a crime. The non-entry would have been 
99, 89 N. E. 488 (under a statute requiring a an offence; but the agent's iD8pecUoQ and 
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Distinguish, however, the protection of certain confidential reporl8 (e. g. in
dustrial accidents) requir~d to be filed by citizens with officials (post, § 2377). 

§ 2259d. Crime diacloled in Oral Beport required by Law to be Made. 
The foregoing logic leads to the same result where the report required by 
law to be made is oral only; e. g. those laws which require a person whose 
vehicle, machinery, or other property has ca~ed an injury, to make an oral 
disclosure to an official, at the time, of his name and address or of other cir-
cumstances of the injury.! . 

The logic is the same; for here also the purpose is administrative, the duty 
applies to a generic class of acts, irrespective of the criminality of any par
ticular one (and it is certain that only an occasional one will involve crimi
nality); and the duty exists anterior to the whole series of acts, so that the 
possible criminality is due to the party's own election, and the duty is in
dependent of it. That the report may in a given case be later used in a 
criminal proceeding, and that such a possible use was foreseen by the legis
lator, does not alter the fact that the duty existed prior to and independent 
of the criminality. Furthermore, so far as such a measure is limited to 
disclosure of identity only (not acts), i. e. name of person and number of 
vehicle, it is on general principles not a disclosure of a criminal fact; for the 
identity of the party is conceded not to fall within the protection either of the 
privilege against self-crimination (post, § 2265) or of the privilege for com
munications to an attorney (post, § 2306). 

Moreover, the policy of the privilege (ante, § 2251) is not infringed, i. e. 
the danger of encouraging the police and prosecuting officers to rely upon 
the accused's self-disclosure, instead of searching completely to amass all the 
evidence of an offence; for a disclosure under such statutes is made freshly 
on the spot, if at all, and no motive is afforded for slackness in the search for 
discovery of a non-entry would not have been raised on the trial for the offence, and not by 
a seIr-criminating production by the broker). habeas corpus, as here) ; N. H. 1916, State 11. 

The following statute expressly abdicates Sterrin, 78 N. H. 220, 98 At!. 482 (St. 1911, 
the right to compel disclosure. and offers c. 137, § 20. requiring the operator of a motor 
immunity therefor (post. §22S1); Uwh: Compo .... ehicle. after an injury, to give his Dame and 
L. 1917, I 2034 (dentist's failure to file state- address, etc .. held not an infringement of the 
meDt of names of assistant" and their licenses, privilege; following People 11. Rosenheimer, 
to be a misdemeanor; but such "statement N. Y., and Ex parte Kneedler, Mo.); N. Y. 
Hhall not be used as (!\'iden('e against him" for 1913, People 11. Rosenheimer, 128 N. Y. Suppl. 
offences here defined). 1093. 130 N. Y. Suppl. 544, 209 N. Y. 115, 

§ DIId. 1 Accord: lifo. 1912. Ex parte 102 N. E. 530 (a statute providing that a 
Kneodler, 243 Mo. 632. 147 S. W. 983 (St. person operating a motor vehicle, who, know-
1911. p. 328. § 12. provided that any operator ing that injury has been caused by the 
of R motor vehicle" not knowing that injury operator's culpability, leaves the place with-
has been caused to a person or property due out stating his name, address, etc., shall be 
to the culpability of the said operator or to guilty of a felony, does not in requiring 8uch 
accident. leavcs the place of said injury or disclosure violate the privilege, and an indict-
acrident without stopping and giving his name, ment for such a felony is valid; reversing two 
residence." etc.. to the injured person, or a intel'nlediate rulings: approving Ex parte 
police officer. etc., shall be guilty 0: a felony; Kneedler, Mo.; one judge diss. in the Court 
held not unconstitutional; (1) the mere fact of Appeals; the opinions do not adequately 
of identity is "no evidence of guilt"; .. in the dispose of the question). 
laric majority of cascs, sllch accidents are free Distinguish the privilege for confidential re-
from culpability"; (2) even if the statute vie- ports required to be made to an official. post, 
latcs the prh·i1egc. the question should be § 2377 (industrial accidents, taxes, etc.). 
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e\'idence and for relying upon a later disclosure by the accused at the pleasure 
of the prosecuting officers. Moreover, the failure to make such a disclosure 
may block all subsequent efforts to discover the offender, and thus the privi
lege, if it annuls such statutes, may do the most harm to justice of which it is 
ever capable. 

§ 2260. Pacta II tending to en minte." :\Iost criminal acts are made up of 
two or more subordinate facts, each an essential part of the completed crime. 
For a position of trust or emplo~'ment, 
(2) the receipt of valuables by the . t, disposal. 
So also arson at common law involves (1) the existence of a structure, (2~ its 
use as a dwelling, (3) the setting fire by the accused, (4) a destruction of 
some part of the structure. Again, forger~!?L1.ltte.I:l,mce_i!l.\:~~ves (1) posses
sion by the accused (2) of a certain kind of document (3) false-in-it'S natureL 
and (4) its transfer to another person. In all these instances, no one of the 
component facts constitutes of itself the crime, and yet everyone of them 
must be established in order to establish the erime. It is therefore obviou 
that unless the privilege is to remain an empty formula easil~' evaded, its 
protection must extend to each one of these facts taken separatel~', as well as 
to the general whole. It would be immaterial whether the evasion consisted_ 
in obtaining from the witness himself all these eomponent facts by separate 
inquiries, or in obtaining one such fact by inquiry of himself and the remainder 
by other proof; the difference would be merel~' in the quantity of evasion; for 
it would be the witness' own disclosure which still would be essential to 
complete the proof, and his own disclosure would thus essentiall~r involve a 
criminating fact. 

Such, and no more, is ,the ~~thodo;X and traditional doctrine that th,e, prh:i
lege covers facts which even 'cr ierid to criiiiiriate"':""-·" .... -_ ...... ", «- '''''' .' " • 

,7 ,OJ 7 I 7 2 ,,, 22' 2'" ... • EO, d'W .... --

1750, I •. C. IIARoW1CKE, in Wearer v. }Ieath, 2 Ves. Sr. 108: "Suppose a bill for dis
covery of waste, charging the defendant to be tenant for life and that he committed waste, 
and praying that he may set forth and discover whether he is not tenant for life; he may 
plead (his privilege] to the discovery whether he hath committed waste or not, but not 
whether he is tenant for life or not. • • • He may plead to discovery of the act causing the 
forfeiture; but this is not a plea to that, but to discovery of the estate. There never was 
such a thing heard of. Consider how far it would go." 1 

• 
1807, L. C. ELDON, in Claridge v. Hoare, 14 Yes. Jr. 59: "A defendant has the right to 

insist that he is not to be compelled to answer, not only the broad and leading fact, but 
any fact the answer to which may furnish a step in the prosecution, if any person should 
choose to indict him"; here, discovery was refused as to a transfer of stock which ",ith 
other facts was alleged to be the compounding of a felony. 

1809, L. C. ELDON, in Pazton v. DOUgla3, 16 Yes. Jr. 239, 242, 19 id. 225: "If a series 
of questions are put, all meant to establish the same criminality, you cannot pick out a 
particular question and say, if that alone had been put, it might have been answered •••• 

§ 1110. t This utterance is not the earliest facts, he need not answer the circumstances, 
appearance of the doctrine; it had been recog- although they lll!.ve not such an immediate 
nilcd by the same judge shortly before: 1749, tendency to criminate"). :Moreover, in L. C. 
East India CO. II. Campbell, 1 Ves. Sr. 216 Macclesfield's Trial, in 1725 (cited po.', § 2261), 
("If a defendant is not obliged to answer the it already appears in full-fledged form. 
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He is at liberty to protect himself against llI1SWering, not only the direct question whether 
he did what was iIIegai, but also every question fairly appearing to be put with a view of 
dra",ing from him an answer containing nothing to affect him except as it is one link in & 

chain of proof that is to affect him"; here the inquiry concerned consideration of a bond. 
1827. V. C. LEACH, in Gr8en v. Weatrer, 1 Siro. 404, 430: "(L. C. Eldon in Paxton 17. 

Douglas] went there to the extent of stating, not only that 1& man should not cake a dis
covery that would subject himself directly to penalty or criminal prosecution, but that 
every question leading incidentally to that conclusion would be likewise equally objec
tionable. Now when one comes to look at that as a proposition unexplained, one cannot 
help that the true principle of a bill in equity is that every statement of iact in 
every bill ought to be 'incidentally leading' to the same conclusion, ultimately, as the 
prayer of the bill does lead to; for the fact is either conducive to the general or it 
is unimportant and irrelevant. But I take Lord Eldon to have meant (and which per
haps is not very fully explained in the report, and which satisfied my mind a good deal) 
not that every fact which may lead to the effect of subjecting a defendant to a penalty is 
objectionable; but where the sole gist and object of the suit is to convict a man in a 
penalty, where there would be no other purpose but to have relief in a co:.trt of equity on 
the footing of penalty, that, as a Court of equity does not relieve on penalty, it will not 
give any incidental discovery." 

1807. Aaron Burr's Trial, Robertson's Rep. I. 208, 244; treason; a cipher letter was 
placed before the witness, who had been secretary to the defendant, and he was askad by 
Mr. McRae, for the prosecution: "Do you understand the contents of that paper?" 
Mr. Willia17UJ, for the defendant: "He objects to answer. He says that, though that 
question may be an innocent one, yet the counsel for the might go on grad
ually, from one question t.o another, until he at last obtained matter enough to criminate 
him. If a man know of treasonable matter, and do not disclose it, he is guilty of mis
prision of treason. . • . The knowledge of the treason, again, comprehends two ideas, -
that he must ha\'e [I) and understood [2) the treasonable matter. To one of 
points Mr. W. is ct:l1ed upon to depose; if this be established, who knows but the other 
elements of the crime may be gradually unfolded so as to implicate him?" MARSHALL, 

C. J., sanctioning the wiUless' refusal: "According to their [the prosecution's) statement, 
a witness can never refuse to answer any question unless that answer, unconnected with 
other testimony, would be sufficient to convict him of a crime. This would be rendering 
the rule almost perfectly worthless. Many links frequently compose that chain of testi
mony which is necessary to convict any individual of a crime. It appears to the Court to 
be the true sense of the rule that no witness is compellable to furnish anyone of them 
against himself. It is certainly not only a possible but a probable case that a witness, by 
disclosing a sinJ;le fact, may complete the testimony against himself, and to every effectual 
purpose accuse himself as entirely as he would iJy stating every circllmstanoo which would 
be required for his conviction. That fact of itself might be unavailing; but all other 
facts without it would be insufficient. While that concealed within his bosom, he is 
safe; but draw it from thence, and he is e:tposed to a prosecution. The rule whic.h aeciares 
that no man is compellable to accuse himself would most obviously be infringed ~y compel-
ling a witness to disclose a fact of this What testimony may h~ 
or is attainable, against any individual, the Court can never know. It would then, 
that the Court ought never to compel a witness to give an answer which discloses a fact 
that would fonn a nece8$Rry and essential part of a crime which is punishable by the laws." 

These expositions of the principle have ever since been followed without 
controversy.2 

t 1836, 
(Lord 
gon taken in 

II. Houston, 1 Keen 329, 339 wick II. Chadwick, 22 L. J. Cb. B. 8. 329 
M. R .• appro"ed tbe distinc- II. Weaver approved). 

II. Weaver); 1853, Chad-
8:>8 
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The doctrine may therefore be defined by enumerating three classes of 
cases. It does 1Wt to a fact which merely con- -, 
ceivabk at all may 
concei~ably do that, for example, using a copy of the Holy Scriptures in 
preaching the Gospel, provided a law against hele3Y were in force). But 
it wlw8e sok or essential 
object is to charge a cri'TTU: upon . or, (2) to a fact which forms 
an essential part of a crime now desired to be cru;;;ged against the claimant 
as a ltUbordinale purpose in the inquiry; or, (3) though no crime is desired 
to be charged against the claimant for any' purpose whatever, to a fact 
which would form an essential part oj a crime under certain circu11t8iances, 
which circumstances for practical purposes must now be deemed to be true 
of the claimant. 

(1) The first class includes the case of an accused in a criminal case, where 
the privilege exempts him from all answers whatsoever,3 and that of a biU 
in equity to enforce a penalty, where the privilege exempts from all discovery, 
even on incidental points.· 

(2) The second class includes the ordinary case of a witness, not a party, 
against whom it is desired to prove a crime by way of impeachment (ante, 
§ 984). 

(3) The third class includes those cases in which the proof of a crime is no 
part of the cause nor of the purpose of the interrogator, and in which therefore 
commonly arises a difficult question (post, § 2271) as to th(; proper person to 
determine whether the fact is part of any crime at all. The necessity for this 
last question is due to the present principle, fot: since any fact may theoret
ically be conceived as potentially forming part of a crime under some con
ditions, and since the privilege can properly be enforced only on the theory 
that the fact is part of a crime under the actual conditions of the inquiry, it 
becomes inevitable to make some compromise between these two extreme 

• requtrements. 
Apart from the last problem, which involves another aspect of the prin

ciple, the application of the present rule 'obviously turns much upon the 
various definitions of the criminal law and upon the special facts of each 
case and each witness. It may be noted particularly that in bankruptcy 
proceedings the English Courts had apparently driven a coach-and-four 

I As universal practice concedes. For the Green 11. Weaver. 1 Sim. 404 (quoted aupra) ; 
question whether at least the quation mall be 1867. Burton 11. Young. 17 Low. Can. 379 
put to him. and a formal claim of privilege (' qui tam' for penalties; held. that defendant. 
exacted. post. '2268. being 8 110m. was not bound to answer any 

• 1820. Thorpe 17. Macaulay. 5 Madd. 218, questions as a witness. "the tendency of every 
229 (libel; discovery refused on all points. material question necessarily being to subject 
where "the sole object of the bill is to prove him to penalties," and thus it became merely 
. • • the truth of the crimina) charge; every a question of how to claim the privilege m08t 
question &liked must necessarily be with a vieW' conveniently and expeditiously; Taschereall. 
to that end and tend to that point"); J82I. J .• diss.). 
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through the privilege,51ong before the modern statute of 1883 I had expressly 
nullified it. 

For other rorietiea of crimea and pJOcetdings, no especial difficulties arise, 
and no generalizations seem profitable.7 

'The bearing of the principle noted a1iU. as a "link in a chain "); 1802. Cartwright I). 

I 22i'7. may have had something to do with Green. 8 Ves. Jr. 405 (taking money of an
thellC rulings: 1820. Ex parre COBBCns, Buck other); 1828, Maccallum II. Turton, 2 Y. & 
Bkcy. Cas. 531, 540 (L. C. Eldon: "A bank- J. 183. 192 (sale of shares of a dissolved com
rupt cannot refuse to discover his estate and pany, held privilp.ged under the circumstances) ; 
effects. • . . [though] that information may 1833. R. I). Pegler. 5 C. & P. 521 (question 
tend to show that he hss property which he has whether witne98 had not "said that he com
not &ot Rccording to law." this being" a qualifi- mitted" nn offence. held privileged); 1842. 
cntion" of the Keneral rule; but n question Lee II. Rend. 5 Beav. 381. 385; 18M. King v. 
whether a certain bond was received for an King. 2 Rob. Eccl. 153. 156 (divorce for adul
illegal consideration was held properly refused. tery); 1851. Short 17. Mercier. McN. l,;; G. 205. 
because the latter part of it WII8 not nece811ary) ; 216 (stockjobbing; useful opinion by L. C. 
1833. Re Heath. 2 D. &: Ch. 214. 221 (questions Truro); 1864. Bunn I). Bunn. 4 Dc G. J. &: 
as to the bankrupt's dispo~ition of goods, ob- S. 316 (fraudulent conveyance under the 
jected to RS criminat.ing bim in respect to statutes of Elizabeth; held that the penalty 
fraudulcnt disposition. held not prh-ileged; and forfeiture clauses of the statutes did not 
following Ex parte COBBens); 1833. Re Smith. exempt from discovery as to the mere posses-
2 D. & Ch. 230. 235 (similar; the words of tho sion of such a deed). 
statute being taken as an exprCBB nuthvriz!l- CANADA: 1885. Brown I). Hooper. 3 Man. 
tion); 1856. R. I). Sloggctt. 7 Cox Cr. 139. 86 (examination as to a fraudulent convey
before five judJes (privilege recognized for ancc. prohibited); 1916. Attorney-General II. 

certain matters); 1856. R. 17. Scott. 1 D. & B. Kelly. 28 D. L. R. 409, Man. (a claim by affi-
47. before five judges (privilege held to hnve davit that production of documents "might" 
been abrogated by statute for the bankrupt; tend. not "would" tend to eliminate. held 
Coleridge. J .• diss.); 1877. Ex parre Schofield. sufficient. the precise word being immateriall ; 
L. R. 6 Ch. D. 230 (similar; but the exemp- 1901. Hopkins I). Smith. 1 Onto L. R. 659 (dis
tion still applies to witcCB8C8 in bankruptcy covery of maintenance; where the whole topic 
proceedings); 1892. R. I). Erdheim. 2 Q. B. is criminal. the party may refuse to answer at 
260.267 (R.I'. Scott followed); 1902. Ro X. Y.. all). 
1 K. B. 98 (the debtor may be examined at UX1TZD STATZ8: Fed. 1807. U. S. I). Burr. 
large. in bankruptcy proceedings. by the pct.'· U.S. (quotedaupra); 1876. Matter of Greham. 
tioning creditor. because "since 1869 ... it 8 Ben. 419 (gambling); Conn. J831. Skinner 
is difficult to say that bankruptcy proceedings 11. Judson. 8 Conn. 528. 535 (fraudulent con
are in any sense criminal"). The statutory veyance); Ga. 1853. Higdon I). Heard. 14 Ga. 
amnesty (poBl, 12281) may affect some of these 255. 258 (gaming); 1901. Wheatley I). State. 
rulings. For a few interveningC8llesapproving 114 Ga. 175.39 S. E. 877 (whether the witness 
R. ~. Scott. in regard to conjUtiOM. eee anle. Iutd seen defendant gaming. held not privileged ; 
I 850. four judges disapproved of Higdon 11. Heard. 

For the Federal bankruptcy statute, see but the concuuenee of five was necessary for 
poll. II 2281. 2282. ovenuling it); Ill. 1880, Taylor I). McIrvin. 

• Poet. n 2281. 2282. The earlier ruling 94 m. 489. 493 (bankruptcy); Me. 184:>. 
seems not to have gone so far: 1793. Chambers State II. Blake. 25 Me. 350. 353 (whether he had 
II. Thompson. 4 Brown Ch. C. 434 (bank- admitted that his fOimer testimony was false. 
ruptcy; privilege allowed as to acts of banlc- temble. privileged; but not whether he had 
rupt~ and intent to defraud. but not as to said that he would testify as C. told him to) ; 
the fact of trading). Mats. 18.37. Com. II. Kimball. 24 Pick. 366.369 

7 Th", other rulings are as follows: (retailing liquor unlawfully; questions to 
ENGLAND: 1750. Weaver I). Meath. 2 as to purchases made of defendant. 

Yes. Sr. 108 (discovery.of the fact of tllnanCy held not privileged; "the CMes depend much 
(or life. required. though other facts would upon their own circumstances"); Minn. 1868. 
show a forfeiture of it) ;' 1751. Finch 11. Finch. Simmons 11. Holster. 13 Minn. 249. 254 (libel) ; 
2 Ves. Sr. 491 (discovery of fact of marriage Mo. 1881. State 1'. Talbot. 73 Mo. 347. 359 
and lawful issue. compelled; "it does not (bigamy); 1905. Ex parte Conrades. 112 Mo. 
t'JDd to di8~overy whether he cohabited with App. 21. 85 S. W. 150 (ordinance to investigate 
allY womlUl, if he should answer whether he hBl mercantile books in order to diJlcover PDBBible 
or has not a lIOn lftwfully begotten "); 1811. 'Meta evading taxation: privilege held not 
Cates I). Hardacre. 3 Taunt. 421, (usury; a applicable to the defendant's boob at large 
queati.on whether the witnell8 had before this without a specific claim BII to incriminating 
had the bill in his held privileged. facts); N. H. 1855. Coburn 11. Odell. 30 N. H • 

• 
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§ 2261. Pacta a Clue to the Discovel'7 of Fact... It is 
obvious, from the illustrations given in the orthodox definitions of the fore
going principle, that the notion of a fact "tending to criminate" is that of a 
fact forming, in the phrase of Chief Justice Marshall, "a necessary and essen-.. ; 

• 

tial pa.rt of a crime." The assumption is that the means of establishing the 
other parts are already available for the prosecution, and that the claimant's 
disclosure of the missing link will complete the chain and thus in effect 

;). 

criminate him. This doctrine about "tending to criminate" is thus mere!~' lr¥' 
a ICJgical dedu~tion from the fundamental principle. .I' 'fI" 

But the phrase has also been wrenched and extended, in a certain class of"'" yV> v 
rulings, to mean much more, namely, to cover facts which, though colorless' v(· 

in themselves, by possibility may furnish a clue in searching for other and. 
criminal facts. The privilege thus protects facts which may by disclosure""
lead ultimately to the extra-judicial detection of the criminal fact and its 
subsequent infra-judicial proof by other testimony. 

How widely this differs from Chief Ju"tice Marshall's notion may be 
in two marked features. (1) By this interpretation the fact ceases to be a 
"necessary and essential part of a crime," and becomes merely a colorless 
fact having no criminal flavor under any circumstances, as if the witness 
be asked to disclose his residence, and then in his residence be found a man 
who discloses the whereabouts of stolen goods. (2) By this interpretation 
the relation between the main crime and the fact "tending to criminate" is 
not a logical and inherent one, i. e. that of a legal whole to its parts, but a 
casual and external one, i. e. a relation consisting in the probability that the 
one fact will so stimulate the ingenuity and fit the resources of certain 
cuting officials that they will be enabled thereby to discover the other fa~t, 
which else', with the same ingenuity and resources, would have remained 
undiscovered by them. . 

The thought of making an important rule of law turn upon so contin
gent, ephemeral, and unmeasurable a test as this was never entertained, 

MO. 555; 1906. Noyes~. Thorpe. 73 N. H. 481. 116 N. C. 386. 21 S. E. 196 (whether the wit-
62 At!. 787 (bill of discovery agailllJt the pub- ness had had connection with the defendant in 
lieber of a libel. which was also a criminal one; a divorce proceeding. a lingle act of the IIOrt 
the defendant held privileged not to produce not beingcriminaJ. hl'ld privilegul); S. C. 1819. 
the original manuscript nor to disclose the Stete II. Edwards. 2 N. & McC. 13 (chelleugtl 
name of the author); N. Y. 1830. People II. to a duel); 1842. Poole II. Perritt. 1 Spears 128 
Mather. 4 Wend. 229. 252; 1832. Bellinger ~. (gaming) ; Tenn. 1860. Lea II. Henderson. 
People. 8 Wend. 595 (witness not compelled 1 Coldw. 146. 149 (seduction); Tu. 1851. 
to state what she swore to on a prior examina- Floyd II. Stete. 7 Tex. 215 (rule in U. S. II. Barr 
tion. because it might tend to convict her of followed); 1906. Ex parte Merrell. 50 Tex. Cr. 
perjury); 1840. Burns~. Kempshell. 24 Wend. 193. 95 S. W. 1047 (liquor wee); Va. 1873. 
360. 4 Hill 468 (usury); 1842. Cloyes~. Cullen tI. Com •• 24 Gratt. 624. 635 (duelling; 
Thayer. 3 Hill 564. 566 (usury); 1845. Peoplo questiolllJ to a surgeon in attendance. held by . 
II. Bodine. 1 Denio 281. 314 (like Bellinger 1>. possibility to involve a crim.nating tendency) ; 
People. 8Upra); 1846. Bank II. Henry. 2 Denio Wia. 1906. Rudolph ~. State. 128 Wis. 222. 107 
155.157 (usury); 1847. Henry II. Salina Bank. N. W. 466 (bribery; cited more fully JIOn. 
1 N. Y. 83. 86 (usury); 1894. People~. Forbes. I 2282); Wyo. 1899. Miskimmins to. Shaver. 
143 N. Y. 219. 224. 38 N. E. 303 (murder by 8 Wyo. 392. 58 Pac. 411 (compounding&felony; 
poisonous gaa); N. C. 1895. Smith II. Smith. rule of U. S. '!'. Burr adopted; Knill'ht. J .• disl.). 

861 

• 



12261 PRIVILEGE AGAINST SELF-INCRIMINATION [CHAP. LXXVIII 

could not have been, by so wholesome a thinker as Chief Justice Mar
It was reserved for latter-day Courts, who treated the privilege with 

morbid delicacy, and were disposed to expand it into misty attenuation, to 
resort to this meaning. In Counselman v. Hitchcock, anli its accordant rul
ings, wherein the question arose whether a statute prohibiting the subse
quent use of compulsory self-incriminating testimony was effectual to nullify 
the privilege, the main argument against such a statute's efficacy was held 
to he this same interpretation, 1:. e. that the privilege protected even against 
facts which might furnish indirectly a clue to crime, and that the statute 
had not annulled, and could not, this use of such facts. These statutes, and 
the rulings upori them, are examined in their place. l 

It is necessary here to note that this theory of the scope of the privilege is 
heterodox and unsound. It had in fact long before been disposed of, without 
regard to its bearing upon such statutes. The issue was squarely presented 
in rulings upon a claim of privilege resisting such an interrogatory as this: 
"'Vho, other than yourself, is known to you to have participated in a crime?" 
or "to have been present at its commission?" The following opinion faces 
the issue firmly: 

1829, McGIRK, C. J., in Ward v. State, 2 Mo. 120, 122: "Was the witness right in 
refusing to answer the question on the ground that the answer would inlplicate him
self? The record shows that the game of faro is played with cards, by one person as 
banker against any nUlllber of persons, each person playing for himself, without allY aid 
from the others, against the banker; and that there is no common inten:-st among those 
persons playing against the banker. Thus it appears that each player against the bank 
is separate and independent of all others. The inquiry made by the grand jury is "fell 
who bet at the game of faro, not naming yourself.' The answer of the witness is (sup
posing him to be A) that 'if I tell that B, C, and D played, it wiII be either full or par
tial evidence that I played.' This is the whole argument of the ,'asc,' 'an argUlllent 
which I think is totally untenable in law and reason .... The question is, 'Who did 
you betting at faro except yourself? It is believed that a direct answer in the nega
tive to this would be, 'I saw no one bet at faro.' This answer, I think, all win allow, 
does not accuse him. But suppose his answer must be, that he saw B bet at faro, can 
it not be true that though B bet, yet he, the \\itness, did not.? Does the mere fact 
that one man saw another commit crime, prove in law or reason that he who saw the 
crime committed was a participator? . . . But in this case it is said, if the witness 
is bound to tell who bet at the game, without naming himself, then those persons 
who are named wiIl be examined as to the fact, whether he bet; and if the witness 
is not compelled to Dame who did bet, then they will remain unknown to the grand 
jury, and cannot be examined whether the witness bet. I understand this doctrine to 
be grounded more on the fear'of retaliation than on any sound principle of law. Will 
the law penuit a man to keep offences and offenders a lest the offenders should in 
their turn give evidence against him? I have looked into the cited at the har, and I 
am unable to perceive any principle, in any of them, which ought to vary the foregoing 
opinion." Z 

11161. I POllt • • 2282. only were then unknown but unsuspected, and 
Z The learned judge might have added that that they would have remained W18WIpected, 

the whole argument opposed by him rested on ucept lor the witness' diacloeure, an 888ump
the !l88umptioD that other persons not tionwhichis,t<lsaythelees t,aneuaeratecion8. 
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The rule as thus expounded is in accord with the earliest precedent recogniz
ing the doctrine of facts" tending to criminate," 3 and seems to have been 
generally accepted.' Whatever may have been the extent of the subsequent 

• 

misconception in the cases complicated by the statutes already referred to 
(post, § 2283), the tenor qJ..the-pJjp..sipl~~ its original bearings seems plain. 

~ . '"-~.. ~-, • ..,. v L''!io,W ... ____ ........ ~ ................ -

3. F61'''' of DiacJ.oaure protected 
• 

§ 2263. General PrInCiple. In the interpretation of the principle, nothing 
turns upon the variations of wording in the constitutional clauses; this much 
is conceded (ante, § 2252). It is therefore immaterial that the witness is 
protected by one Constitution from" testifying," or by another from" furnish
ing evidence," or by another from" giving evidence," or by still another from 
.. being u witness." These 'various phrasings have a common conception, in 
respect to thefol'1/t of the protected disclosure. What is that conception? 

Looking back at the history of the privilege (ante, § 2250) and the spirit of 
the struggle by which its establishment came about, the object of the pro
tection seems plain. It is the employment of legal process to extract from 
the person's own lips an admission of his guilt, which will thus take the place 
of other evidence. Such was the process of the ecclesiastical Court, as opposed 
through two centuries, the inquisitO!'ial method of putting the accused 
upon his oath, in order to supply the la('k of the required two witnesses. 
Such was the complaint of Lilburn and his iellow-objectors, that he ought to 
be convicted by other evidence and not by his own forced confession upon 
oath. 

'1725, Lord Chancellor Macclesfield's in regard to any person's tearing down and 
Trial, 16 How. St. T%'. 767, 920. 1146, 1150 carrying away the property," held not com-
(the former incumbent of a public office was pellable); 1863, State ~. Duffy, 15 la. 425 
asked what was the greatest price for which it (answer to the question "if he knew whether 
was illegally 8014; this was held a privileged. N. D. altered a bull," held compellable; the 
question, as involving by implication his own preceding case distinguished); 1829, Ward r. 
oomplicity in such a transaction; the question State, 2 Mo. 120, 122 (gaming; quoted BPI a) ; 
"whether he know8 of any money paid to the 1891, Ex parte Buekett, 106 Mo. 602, 609, 17 
Grellt Seal by any master in chancery" was S. W. 753 (like the preceding case); 1906, 
al80 held privileged, because the nen question Ex parte Gfeller. 178 Mo. 248. 77 S. W. 552, 
might be whether he was himself a master; but aemble; La Fontaine 1>. Southern Under-
the question whether he knew of money being writers' Ass'n, 83 N. C. 132, 141 (supplementary 
80 paid by any other master than himself proceedings against an insrolvent; Ward v. State, 
was held not privileged). Mo., approved); 1904, Re 135 N. C. 118. 

'Eng. 1832, R.I>. Slaney, 5 C.& P. 213, 47S.E.403(questionNo.3hereputwassimilar 
214 (libel; a witness was not compelled to to that considered in Ward 1). State, Mo., /lUpra; 
answer whether he had written the libel, but the opinion of Clark. C. J., for the Court, over· 
was compelled to aDswerwhether he knew who ruling the claim of privilege, does not allude to 
did, and then was allowed to refuse to Deme this question; but Walker, J., specially concur· 
the penlOn, .. because it may be himself ") ; ring, eays: .. We all agi ea, as I understand, that 

U. S. 1917, MaBOn 1>. U. S., 244 U. S. 362, the first three questions did not tend to crim-
S7 Sup. 621 (gambling; simUar to Riehmsn 1>. ina~El the witnes,," citing Ward r. State). 
State. Ia., but decided on another glo'lnd; . Contra: 1891, Minters ~. Peo')le, 139 'IIl 
cited more fully, post, ,2211); 1850, Richman :i63, 365 (gruning; the answer ~f) a question 
II. State, 2 Ia. 532 (answer to the ques· whether he had seen others playin~. heM not 
tion .. Do you know of any person, other than compellable; but on the erroneous aasump. 
yourself, being engaged in gaming, etc.?" tion that tho witness himself was by his own 
held compellable) ; 1861, Prints t!. Cheeney. 11 testimony a participant; nor,e of the cases 
Ia. 469 (answer to the question .. wha.t he knew on this point are cited). 
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Such, too, is tbe inference from the policy of the privilege as a defensible 
institution (ante, § 2251); that is to say, it exists mainly in order to stimulate 
the prosecution to a full and fair search for evidence procurable by their own ' 
exertions, and to deter them from a lazy and pernicious reliance upon the 
accused's confessions. 

Such, finally, is the practical requirement that follows from the necessity 
of recognizing other unquestioned methods of procuring evidence; for if the 
privilege extended beyond th.:se limits, and protected all accused otherwise 
tban in his strictly testimonial status, -Hif, in other words, it created in
violability not only for his physical control of his own vocal utterances, but 
also for his physical control in whatever form exercised, then it would be 
possible for a guilty person to shut bimself up in his bouse, with all the tools 
and indicia of his crime, and defy t..'1e authority of the law to employ in evi
dence anything that might be obtained by forcibly overthrowing his pos
session and compalling the surrender of the evidential articles,' . a clear 
• reductio ad absurdum.' 

In other words, it is not merely any and every compulsion that is the 
kernel of the privilege, in history and in the constitutional definitions, but 
testimonial c01npuhion.1 The one idea is as essential as the other. 

The general principle, therefore, in regard to the form of the protected dis
closure, may be said to be this: The privilege protects a person from any 
disclosure sought by legal proces,'I against him as a witness. 

§ 2264. Production or lnapection of Documents Chattela.:1. It fol-
lows that. the production oi,documents or chattels by a person (whether ordi
nary wifness or party-witness) in response to a' subptl!na, or to a motion to 
order production, or to other form of process treating ldm as a witness (i.e. as a 
person appearing before the tribunal to furnish testimony on his moral re
sponsibility for truth-telling), ,Q of the 
privi,I~g~; ,~n.d this j,s uni~:crsall{: .~,O~l.~~ed.l For th.~~~~ __ ~,~<.. ,_ __ thus 

f DGS. 1 1894. Earl, J .• in People t>. Gard- ••• But in a criminal or penal cause, the 
ner, 144 N. Y. 119,38 N. E. 1003 ("The main defendant is never forced to produce Ilny 
pUI"}.'OSP. of the provision was to prohibit the evidence, thOugh he should hold it in his hands 
compulsory oral cnmination ,of I)risoners in court "). 
before trial, or upon trial, for the PUI"P08" of U. S. lSSS .. Boyd II. U. S., 116 U. S. 616. 6 
extorting unwilling (:oiUesmoll8 or declarations Sup. 524 (cit<!d infra); 1896, U. S. 1'. Lead Co., 
implicating them in crime"}. 75 Fed. 94; 1002, Re Klmter, 117 Fed. 356 

§ 1264. 1 To tbe following cases add those (privilege applied to documentary proof in 
concerning corporations, etc., cited 'ante, bankruptcy proceedings) ; 1900, Hale D. 

I 2259: Eng. 1749, R. II. Purnell, 1 W. BI. 37. Henkel, 201 U. S. 43, 26 Sup. 370 (cited more 
45 (I.ee, C. J.: "We know no instance wherein fully infra); 1896, Lamson II. Boyden, 160 
this Court has granted a rule to inspect book! Ill. 613, 43 N. E. 781 (privilege applied to 
in a criminal prose(lution nakedly considered' ') ; documents called (or by demand in court); 
1769, Roe 1'. Harvey, -1 Burr. 2484, ~89 (the 1918, Temple II. State, 15 Okl. Cr. 146, 175 
plailltilf in ejectment would not pl'"Oduce a Pac. 55S (forgery; on order oC the trial Court, 
deed affecting his title, the deed being "in at the request of the prosecution, defendant 
Court, or at le:lst in the plaintiff's power"; was compelled to produce the deed alleged to 
Lord Mansfield" observed that in civil causC8 be forged; held, a violation of the privilcge) ; 
the Court will force partics to produce evi- 1890. LoKan 1'. R. Co •• 132 Pa. 40:J, 406, 409. 
dence which may prove against themselves, 19 Ati. 137 (discovery 01 pspers refused); 1892, 
or leave the refueal to do it (after proper Boyle 1>. Smithman, 146 Pa. 255. 257, 274, 
notice) as Ii strong presumption to the jury. 23 Atl. 397 (deCendant not (.'ompeUaJ>le by 

864 

, 



§§ 225~2284) FORM OF DISCLOSURE PROTECTED 12264 

soug1!t,..be..not<oraJ..in . be 
in existence and not desired to be first written a testimonial 
act or utterance of the person in response to the process, no line can be 
drawn short of any process which treats bim as a witness: because in virtue 
of it he would be at any time liable to make oath to the identity or authen
ticity or origin of the articles produced. 

2. It follows, on the other hand, that documents or chattels obtained 
from the persou"s control without the use of process against him as a witnel8 
are not in the scope of the privilege, and may be used evidentially; for 
obviously the proof of their identity, or authenticity, or other circum
stances affecting them, may and must be made by the testimony of other 
persons, without any employment of the accused's oath or testimonial 
responsibility: 

]717, Francia'lI Trial, 15 How. St. Tr. 897, 966. PR.\Tr, J.: "I never knew in my life 
but what was done in this case was ordinarily done in the like case, and ought to be done; 
and you ought not to go on ,,;th invectives to the jury, complaining that his papers are 
seized and then that those papers are turned against him. When a is car
ried on by lette1'!l, ought they not to be seized? And if they appear to be treasonable, 
ought they not to be kept and made use of against him?" Coumel for defendant: "I have 
not said anything to impeach the legality of what was done. All I said, and do say, is 
that the evidence is from the papers found in his own custody." 

1858, BELL, J., in State v. Flynn, 36 N. H. 64: "Its ground [of the objection) is, rather, 
that information obtained by meaDS of a search-warrant, in a case not authorized by the 
Constitution, is not competent to be given in evidence, because it has been obtained by 
compulsion from the defendant himself, in violation of that clause of the Ccr.mtution 
which provides that no person shall be compelled to furnish evidence against himself. 
, .• It seems to us an unfounded idea that the discoveries made by the officers and their 
assistants, in the execution of process, whether legal or ilIegai, or where they intrude 
upon a man's privacy ,,;thout any legal warrant, are of the nature of admissions made 
under or that it is evidence furnished b:' the party himself upon compulsion. The 
information thus acquired is not the admission of the party, nor evidence given by him, 
in any sense. The party has in his power certain mute witnesses, as they may be called, 
which he endeavors to keep out of sight, so that they may not the facts which he 
is desirous to conceal. By force or fraud, a~ is gained to them, and they are examined, 

< to see what evidence they hear. That evidence is theirs, not their owner's. . .• It does 
not to us possible to establish a sound distinction between that case, and the case of 
the counterfeit bills, the forger's impleldents, the false keys, or the like, which have been 
obtained by similar means. The evidence is in no sense his." 

(a) has leceivP.d 
• acceptance, 111 a 

byseaTch OT 
- . ,.-- . '--<--. _____ , _,. _<. ___ i' ~ - .-

IUbpcena or Court order to produce his boob 
of account); 1898, Ex parte WilllOn, 39 
Tu. Cr. 630. 47 S. W. 996 (privilege applied 
to the production of documents); 1801, State 
~. Squires, Tyler Vt. 147 (oomplllllOry proc
ess ordering the delivery of a client'. note!! 
in his attomey's handa, the notes beiDI 
alleled to be forged, held improper). 

tu 
and almost universal 

chattds obtained 
, e. g. by physical search 

But it clear that the muet at 
least answer the preliminary question whether 
he haa poa.urion of the book asked for; this 
follows from the principle of 12268, PO", and 
from the analolD' of the civil party's privilege 
Blainat diacovery (anle, It 1859, 2200, 2219). 
Conlra, .e",ble, per Holmes, J., in Ballmann ". 
Fagin, 200 U.8. 186, 26 Sup. 212 (190.'). 
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of the person or premises without calling upon the party for any act or 
utterance of his own.2 

I Theile for the noted lIupra, 
6hould be compared with the cited ante, 
I 2183 (documents obtained by illegal search) 
and I 2259b (documents of a corporation); 
Ala. 1887, Chastang 11. State, 83 Ala. 29, 3 So. 
304 (defendant was arrested under a warrant, 
but resisted; on disarming and searching 
him, . a pistol was found; admitted, distin
guishing U. S. D. Boyd, in/ra, since "the evi
dence is obtained without requiring the 
defendant to do any affilmative act"); 1893, 
Shields 1!. State, 104 Ala. 35, 39, 16 So. 85 
(similar) ; Ark. 1896, St.archman D. State, 
62 Ark. 538, 36 S. W. 940 (tools found by 
officei'll searching defendant's house, admitted) ; 
Cal. 1909, People 11. LcDou...:, 155 Cal. 535, 102 
Pac. 517 (papers taken on an unauthorized 
.oarch, admitted; Adams II. New York, U. S., 
followed; Boyd D. U. S. distinguished); 
Conn. 1896, State II. Griswold, 67 Conn. 290, 
34 At!. 1047 (papers seized in the defendant's 
house during his absence, held not privileged) ; 
Ga. 1882, Franklin II. State. 69 Ga. 36 (shoes 
end socks, taken by officers from the defend
ant'l feet without objection by him, held 
admi!lllihle); 1885. Drake 11. State, 74 Ga. 
413 (clothing taken off the defendant, held 
properly admitted; the privilege applies 
.. when 1& pel'llOn is sworn as a witness ") ; 
1888, W, "Ifolk 11. State, 81 Ga. 551, 562. 8 S. E. 
724 (clothing removed from deCendant by 
the coroner'lI order at an inquest, admitted; 
.. the officer has a right te do so," and the 
discoveries are admissible); 1894. Rusher 11. 
State, 94 Ga. 363, 367, 21 S. E. 593 (money 
discovered by compelling t;he accused. with· 
out unI8'.:oful violo'!~e, to point it out. held 

; 11:195, Hinkle II. State, 94 Ga. 
595, 21 S. E. 595 (evidc1.lce obtained Crom an 
accrused by compulsion out of court is not 
within the privilege, except where, in viola
tion of the confession-rule, "a substantive 
prei!xillting' physical fact bearing directly on 
the fruits of the crime has been dillCovered by 
meana of exciting hope or fear"; here the 

of stolen money); 1896, Myel'll 
II. State, 97 Oa. 76, 25 S. E. 252 (the taking 
of a pair of IIhoes from the defendant by an 
officer and comparing them with certain 
trackl, held not ~ violation of the privilege); 
1898, WiIli;o.me D. State, 100 Ga. 511, ,28 S. E. 
624 (lottery-tickete and money obtained by 
a search of the defendant'll house and pe1'l5On, 
by officei'll not having a wanant, held admis-
1D00e; Boyd r. U. S., in/ro. distin-
.,d,hed, and Gindrat II. People, followed) ; 
1899, Evan" lI. State, 106 Ga. 519, 32 S. E. 
659 (a police-officer called to quell a disturb
ance 'found the defendant, and compelled him 
to give up his pistol; excluded, on a pr08Co' 
cution for carrying a concealed weapon; the 
llinaul~r distinction is taken that such evi" 

dence is inadmissible if the person was not at 
the time in legal custody, but otherwise if 
he was); 1899, Dozier II. State, 107 Ga. 708, 
33 S. E. 418 (carrying concealed weapon; 
that the sheriff searched the accused with
out meeting resistance, and found the pistol, 
admitted; Evans v. State distinguished, since 
there the defendant was compelled to hand 
over the pistol); the foregoing Georgia CMOS 

are perhaps not law, since the rulings cited 
infTa, n. 11; Ill. 1891, Gindrat II. People, 138 
III. 103, lOS, 27 N. E. 1085 (larceny; articles 
obtained by illegal search of defendant's 
rooms without 1\ warrant, admitted; quoted 
infra); 1892. Siebert ~. People, 143 III. 571. 
583, 32 N. E. 431 (similar; here, letters); 
1894, Trask II. People, 151 III. 523, 38 N. E. 
248 (similar; here, papers); 1904. Swedish
American Tel. CO. II. Fidelity &. C. Co., 208 
III. 562, 70 N. E. 768 (here the privilege was 
held not violated by an order which merely 
authorized inspection of the books by the 
applicant-party while in the defendant's 
possession); Kan. 1905, State 11. Schmidt, 
71 Kan. 862, 80 Pac. tl48 (bottles of liquor, ' 
seized from the defendant's possession by an 
officer without a warrant, admitted); La. 
1904, Statc 11. Aspara, 113 La. 940, 37 So. 883 
(clothing taken from defendant in jail. ex
hibited); Md. 1906, Lawrence D. State, 103 
Md. 17, 63 Atl. 96 (documents taken by the 
police from the defendant's satchel or from 
his person under arrest, ndmitted; Boyd r. 
U. S. not followed as to its obiter statements, 
but Adams II. New York, U. S., infra, followed; 
Blum 11. State, Md., in/ra, n. 11, distinguished, 
as involving "virtually compulsory process 
for the production of evidence in the imme-· 
dinte proceeding in which it W88 offered ") ; 
Minn. 1903, State 11. Stoffels. 89 Minn. 205, 
94 N. W. 675 (introduction of Iiquorot illegally 
kept, possession being obtained by a search
warrant, held not a violation of the privilege) ; 
1911, State II. Rogne, 115 Minn. 204,132 N. W. 
5 (IICrap iron taken by the sheriff from the 
defendant's premises; privilege not appli
cable); Mo. 1895, State II. Pomeroy, 130 
Mo. 489, 497, 32 S. W. 1002 (lottery tickets 
seized by officers, without a search-whuant. 
from defendant's desk end on his pe1'l5On, held 
not privileged); 1908, State 1'. Jeffries, 210 
Mo. 302, 109 S. W. 614 (defendent's shoes; 
"it is immaterial bow they were obtained ") ; 
Mont. 19()6, State II. Fuller, 34 Mont. 12. 85 
Pac. 369 (the majority opinion in Boyd II • 

U. S., disapproved); Nebr. 1902, II. 

I'!tate, 66 Nebr. 497, 92 N. W. 751 (llhoes of 
the defendant, found in the county jail and 
taken therefrom, admitted); N. H. 1858, 
State II. Flynn, 36 N. H. 64 (liquor found on 
defendant's premises by officers searching 
under a warrant, admitted; quoted BUpra) £ 
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(b) The distinction would apparently never have suffered any judicial 
doubt,3 but for a modern opinion, in which (in spite of a protest by a minority 
of the Court) the seeds of a dangerous heresy were sown. In Boyd 1'. United 
States,· an order for production by the defendant himself of self-criminating 
documents was properly held to be within the privilege, on the principle of 
par. (1), aupra,' but the opinion of the majority, speaking 'obiter', declared 
the privilege applicable also to docllments obtained by officers' search or 
seizure legal or illegal, irrespective of testimonial process. 

Incidentally, it may be-noted-that-the_Constilution (in the Fourth Amend
ment) does not by'-l;\ny_ .. I!1eans._p.r:o~ibit searches and seizures as such; but . .' 
only -~unrea.c;QJiiible" ones. Historically Tas 'is' wen known)' if-w~-the illegal 
practices of" general warrants" (defeated by Wilkes' great struggle of 1 i63-65 
and by Lord Camden's vindication 5) and of "writs of assistance" (elo-

N. Y. 1903, People 11. Adams, 176 N. Y. 351, the officer arresting, held admissible; quoted 
68 N. E. 636 (policy gambling; papers seized 8upra). 
in the defendant's office under a search-war- Distinguish the follo\\ing: 1888, R. 1). 

rant, and used partly as standards of hand- Luce, 6 Haw. 684 (under a statute authoria
writing and parth' 88 papers forming part of ing a search-warrant to discover .. articles 
the crime, admitted; Boyd ~. U. S., infra, necessary to be produced as evidence or other
distinguished) ; People 1). Adams, supra, wise," held that the statute did not apply to 
affil'med on writ of error in Adams 1'. New books of account of the accused; the consti-
York, 192 U. S. 585, 24 Sup. 372 (1904) tutional question not decided). 
(stated infra, n. 12); N. C. 1899, State 11. Distinguish also the rule that a subpama 
Mallett, 125 N. C. 718, 34 S. E. 651 (books for documents must be retuonablll 8pecific 
already seized on attachmcnt, admitted); in its terms, in order to be entitled to obedi-
Oklo 1919, Knigi,t 11. State, 16 Ok!. Cr. 298, eoce (C6S("S dtcd ante, § 22(0). 
182 Pac. 736 (scarch-warrant); S. C. 1893, 3 Except that the fallacy was anticipated, by 
State 1). Atkinson, 40 S. C. 363, 3i2, 18 S. E. eome years, in an utterance of Mr. Justice 
1021 (papers t~ken from defendant's house, Cooley in his Constitutional Limitations, c. X. 
in dcfendl\!:t's absence and without eom- • 1885, Boyd 11. U. S., 116 U. S. 616, 618, 
munication to him, held not privileged); 6 Sup. 437, 524 (information for evasion of 
S. D. 1908, State r. Yey, 21 S. D. 612, 114 customs dues by fraudulpnt invoicing; on the 
N. W. 719 (unsealed letter handed by accused ordcr of the trial Court, the invoice was com
to sheriff in jail, and kept by sheriff; admit- pelled to be produced by the defendant for 
ted); VI. 1905, State 1'. Krinski, i8 Yt. 162, inspection in court, under St. June 22, 1874, 
62 At!. 37 (illegal keeping of liquors; articles 15 (quoted ante, I 2219), requiring production 
seized under an illegal warrant, admitted; on motion, and taking the facts to be confC85Cd 
distinguishing State v. Slamon, Vt., infra, as alleged, in case of failure to produce; the 
n. 12, and approving Adams 11. N. Y., U. S., orderw8IIheiduneonstitutional,undertheFifth 
infra, n. 12); 1905, State I). Barr, 78 Yt. 97, and allll) the Fourth Amendments; the pres-
62 Atl. 43 (like State I). Krinski, 8Upra); 1906, ent case was held to be in effect a criminal 
State 11. Suitor, 78 Vt. 391, 63 At!. 182 (simi- proceeding, and the above statute apparently 
lar); Waah. 1893, State I). Nordstrom, 7 held void 80 far 88 its provisions are literally 
"'ash. 506, 509, 35 Pac. 382 (boots, socks, applicable to .. all suits and proceedings other 
cap, memorandum-book, obtained by search than criminal"; Waite, C. J., a'nd Miller, J., 
of the person, held not prhileged); 1905, diss., solely to the extent of holding that the 
State 1'. Royce, 38 Wash. Ill, 80 Pac. 268 Court's order was not for a search nor a seisure 
(burglary; a pawn ticket taken from the and thererore not within the prohibition of 
defendant's person on search by the arresting the Fourth Amendment). It is obvious that 
officers, admitted; Gindrat I). People, Ill., the decision of this case, apart from the opinion, 
followed); W. Va. 1889, State I). Baker, 33 was conect, under par. (I), supra. 
W. Ya. 319, 331, 10 S. E. 639 (pantaloons I 1763. Wilkes' C8IIe, 19 How. St. Tr. 982. 
takpn off by accused, whilc in jail, at the 1381; 1765. Leach I). Money. 19 How. St. Tr. 
sheriff's request and handed to him, held 1001, 1027.3 Burr. 1692, 1742; 1765, Entick". 
not pri,ileged); 1902, State v. Edwards. 51 Carrington, 19 How. St. Tr. 1029. 1063. 2 
W. Ya. 220, 41 S. E. 429 (larceny by trick, Wile. 275; Cooley, Constitutional I,imitatioDll, 
in using worthless State bank-notes; the 6th ed., 364; May, CODlltitutional Law, e. 11 ; 
DOtes, seized OD the defendant's person by Campbell, Liv~ of the Chancellol1l, VI, 367. 
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quentIyopposed in 1761 by Otis 6), against which the various BiUs of Rights 
and the Federal Fourth Amendment were intended to provide protection.7 

The majority's opinion in Boyd '/I. United States therefore mistreats the 
Fourth Amendment, in applying its prohibition to a returnable writ of seizure 
describing specific documents in the possession of a specific person. 

But, apart from this error, the radical fallacy of the opinion lies in its 
attempt to wrest the Fourth Amendment to the aid of the Fifth. The" in
timate relation between them," which the opinion predicates, must be wholly 
denied. (1) In the first place, the two doctrines had had a totaJJy different 
political and legal history.8 Furthermore, if the privilege against self-crim
ination had been regarded as violated by seizures of papers, it is singular that 
this principle did not suffice, without anything more, to defeat the practice 
of general warrants in Wilkes' controversy. And again, if it had any such 
bearing, it would have protected equally against all warrants, whether gen
eralor specific, lawful or unlawful. Nor can we suppose that the framers of 
the Constitutions and Bills of Rights, with Wilkes' pamphlets and Otis' 
speeches fresh in their memories, could have believed that they were merely 
duplicating one principle in the two clauses of the same document. In short, 
the principles of the Fourth and the Fifth Amendments are complementary to 
each other; what the one covers, the other leaves untouched. (2) In the 
second place, the only bearing which the Fourth Amendment can be con
ceived to have is that, in case of a seizure under a Wlil'rant violating that rule, 
the seized articles come before the court as iJlegal1y obtained. But this cir
cumstance of itself cannot stand in the way of their use as evidence. If there 
was ever any rule well settled (until the opinion in Boyd 'D. United States), 
it was this, that an illegality in the mode of obtaining evidence cannot ex
clude it, but must be redressed or punished or resisted by appropriate pro
ceedings otherwise taken.9 

There is, therefore, no respect whatever in which the principle of the Fourth 
Amendment can be properly invoked in applying the principle of the Fifth 
Amendment. For these reasons, judicial opinion elsewhere, since Boyd '/I. 

United States was decided, generally refused to ac(:ept its pronouncement: 10 

1891, BAKER, J., in Gindrat v. People,-l38 TIl. lO3, 109, 111,27 N. E. "That which 
was condemned in Boyd 11. U. S. (cited .tUpral was the enforced production by the parties 
to the criminal case of evidence against themselves, through and by means of an order 
made by the Court and a process under the seal of the Court, issued by virtue thereof. 

• 1161, Puton's Cue, Quincy's Rep. 51; 
Cooley, Con8titutional Limitations, 6th ed., 
367. An account of the scene on 
the occasion of Otis' a~gument against 
.. writs of assistance" (general warrants) in 
Massach'JBetta is given in John Adams' Letter 
to WiUiam Tudor, March 29, 1817. 

7 This sufficiently appea,rs from a compari
eon e. g. of the Bill of Righta of ViJginia, art. 
10, in 1776. and of the Declaration of Rights of 
Massachusetts. art. 14, in 1180, with the 

Fourth Aml!ndment to the Federal COl1ltitu
don, a decade Jater. 

I That of the Fifth has been examined in 
detail (ante, I 2250). That of the Fourth 
began a hundred years later, u a direct se· 
Quence of Wilkes' and Otis' agitations. 

• This principle has been already examined 
(ante, If 2183, 2184). 

10 The in accord have been placed 
.upta, note 2. 
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••• The unconstitutional and erroneous order, process, and procedure of the trial Court 
compelled the claimants to produce evidence against themselves, and such order, process, 
and procedure were also held to be tantamount to an unreasonable search and seizure; 
while here, and in the other cited; the question of illegality was raised Collaterally, 
and the Courts exercised no compulsion whatever to procure evidence from the defend-
ants, and neither made orders nor issued process authorizing or purporting to authorize a 
search of premises or a seizure of property or papers; but simply admitted evidence which 
was offered, without stopping to inquire whether posocssion of it had been obtained law
fully or unlawfully." 

1902, POFFENBARGER, J., in State v. Edwartk, 51 W. Va. 220, 41 S. E. 4..'79 <admitting 
worthless bank-notes used in cheating, and seized on the defendant's person): "There is 
such a thing as unreasonable search, which the law '\\;11 not peJ'mit. But where a man 
stands charged with crime, and an instrument or de\;ce is found upon his person or in his 

which was a part of the means by which he accomplished the crime, those in
struments, devices, or tokens are legitimate evidence for the State, and may be taken from 
him and used for that purpose. If it were otherwise, the pistol '\\;th which a murderer 
shoots down his victim, or the dagger w:th ';'.·~i::!-. he stabs bim, inseparably connected 
with the 'corpus delicti,' and, therefme, competent and legitimate e\;dence, could not be 
taken from the pocket of the mU!'tierer and used as evidence against him, for the reason 
that they belong to him and ar~ found upon his person. It is well settled that a person 
in custody on a criminal cha~1C may be subjected tQ Ii- personal search, and examination 
against his \\;11, in order to ruscover lIpon him evidence of his criminality. . • • What are 
these old papers except the instruments, as effectually used in closing the eyes of Dennison 
to the larceny of hi'> money which the defendant was perpetrating under the deception 
practiced by their Ude, as a burglar his jimmy ~o break open a safe?" 

Nevertheless, the' obiter' expressions of opinion by the majority in Boyd 
t'. Vnited States led a few other Courts, after the publication of that case, 
to adopt its t~rroneous view and to exclude documents obtained even by 
seizure.ll 

However, the heresy of Boyd v. United States, in later Federal opinions, 
before long, was for practical purposes repudiated (in respect to the 'obiter' 
statements in the majority opinion, above noted), by rulings which held de-

11 Ga. 1907. Hammod: u. State. 1 Ga. App. books obtained by a receiver from a colllJtable 
126,58 S. E. 66 (carrying concealed weapons; who had taken possession of defendant's 
practjcally repudiating, for this State, the fore- premises under an attachment, held inadmis
going cases in note 2; cited more fully ante, sible; following Boyd 11. U. S.); N. Y. 1894, 
• 2183}; 1907. Hughes 11. State. 2 Ga. App. 29, People 11. Spiegel, 143 N. Y. 107, 38 N. E. 284, 
58 S. E. 390 (similar); 1907, Shennan 11. State, seilible (Boyd 11. U. S. approved); Oklo 1911. 
2 Ga. App. 686, 58 S. E. 1122 (similar); 1907, Gillespie 11. State, 5 Oklo Cr. 546, 115 Pac. 620 
Smith 11. State. 3 Ga. App. 326, 59 S. E. 934 (sell- (cited more fully poat, § 2273); VI. 1901. State 
ing liquor illegally; the Hammock Caae distin- 1'. Siamon. 73 Vt. 212, 50 Atl. 1097 (following 
guished; see the citation ante, I 2183); 1913, Boyd 11. U. S. on ~th grounds; a letter im
Underwood II. Stat.e, 13 Ga. App. 206, 78 S. E. properly taken from defendant under a search-
1103 (cited more fully anU, • 2183); the cases warrant for stolen goods. held inadmi.~ible to 
in t.bis State are going to an extreme; la. 1902, impeach the writer. a witness for the defendant; 
State II. Height, 117 la. 650. 91 N. W. 935 unsound,becausethe privilege certainly does not 
(Boyd 11. U. S. approved, obiter; cited piMt. apply to documents written by other persons). 
I 2265}; 1903, Sta'te 11. Sheridan, 121 la. 164, Distinguish here also the question of the 
96 N. W. 730 (goods unlawfully taken, on a scope of the Fourth Amendment as applied to 
eearch-warrant, from the defendant's prem- Iltatutea compelling diacct'ery by process: 1921. 
iaes, for the 80Ie purpose of obtaining evidence State Tax Commission 1'. Tennessee C. I . .t 
against the defendant, excluded; following R. Co., 206 Ala. 355. 89 So. 179. Compare 
State 11. Heicht); Md. 1902, Blum r. State, 94 the cases cited ante, § 2200 (subpama d. t.) and 
Md. 375, 51 Atl. 26 (false pretences; account- I 2219 (party's privilege). 

. 
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cisively (1) that the Fourth Amendment does not prevent the use of docu·, 
ments and chattels obtained by lawful search-warrant, and (2) that 
furthermore the use of documents produced under compulsion of subprena, 
for which the privilege under the Fifth Amendment has been taken away by 
an immunity-statute, cannot be objected to on the ground of the Fourth 
Amendment.t2 So that the orthodox doctrine now prevails virtually every
where. In the following lucid opinion the return of the Federal Court to 
orthodoxy is amply declared: 

1920, BAKER, J., in Haywood v. U. S., 7th C. C. A., 268 Fed. 795, 802: "From the 
thirteenth to the middle of the seventeenth century the Ecclesiastical Courts of England 
and during the later part of the period the Courts of Star Chamber and of High Commis
sion compelled defendants to testify criminal charges against them. During 

12 The recantation begins with Adams ~. . Feb. 2.5. quoted post. § 2281; of the Boyd case. 
New York: 1893, Tucker 'D. U. S., 1;;1 U. S. it is said that "subsequent cases treat the 
164, 168, 14 Sup. 299 (defendant's affidavit, Fourth and Fifth Amendments as quite dis-
voluntarily filed. Cor the summoning of wit- tinct, having different histories. and perform-
ntl8ses in his behalf. admitted to contradict ing different functions"; this seems to signify 
him, and held not to be a violation of the plainly that the 'obiter' statements oC the 
privilege nor of U. S. Rev. St. 1878. § 860. majority opinion in the Boyd case arc no 
quoted post. § 2281); 1897. Hoover v. M'Ches- longer approved by the Federal Supreme 
ney. 81 Fed. 472 (a seuure by the post-officials Court; Harlan and McKenna, .1J .• concurring, 
of mail ()f a person supposed to be infringing emphasize the fact that a corporation may not 
the law, and its return to the sender or the dead- be within the Fourth Amendment at all); 
letter office, held a violation of the privilege) ; 1008, U. S. v. Wilson, C. C. S. D. N. Y .• 163 
1904, Adams v. New York, 192 U. S. 585, 24 Fed. 338 (cited more Cully arne. § 2184); 
Sup. 372 (facts stated supra, n. 2. in People 1910, Holt ~. U. S., 218 U. S. 245, 31 Sup. :l 
r. Adams, N. Y., brought here on writ of error; (Adams v. ~. Y. approved); 1914, Weeks r. 
the Federal Court referred to the opinion of U. S., 232 (T. S. 38-'3, 34 Sup. 341 (cited more 
the majority in Boyd r. U. S. with apparent Cully arne. § 2184; it does not restrict the effcet 
approval of its statement 88 to the history of the prior rulings, so far as the present prin· 
of the two Amendments; but held that here ciple is concerned); 1914, U. S. v. Hart, 
there was no violation of either Amendment. D. C. N. D. N. Y .• 214 Fed. 655. 216 Fed. 374 
not of the Fifth, because "he was not compelled (Weeks v. U. S. held not to forbid the use of 
to testify concerning the papers or make anY papers voluntarily handed by a witness to the 
admission about them," nor oC the Fourth, district attorney for use before the grand jury 
because the search was not wrongful; and on a promise to return them); 1918, Perlm"n 
that in any event thc effect of the Fourth does r. U. S .• 247 U. S. 7. 38 Sup. 417 (petition to 
not "extend to excluding testimony which restrain the U. S. district attorney from taking 
has been obtained by such means, if it is possession of exhibits impounded by the Court 
otherwise competent"; thus practically draw- in a civil suit by the petitioner wherein the 
ing the Cangs of the erroneous' obiter dictum' exhibits had been offered by him; after the 
in the majority opinion of Boyd~. U. S.); 19M, order to impound, a further order was made to 
Interstate Commerce Commission v. Baird. produce the exhibits before the grand jury 
194 U. S. 25. 24 Sup. 563 (order to an officer of with a view to the prosecution of the petitioner 
a deCendant corporation to testify and produce Cor an offence; held, that since the petitioner 
certain contracts of the corporation before the :lad made" a voluntary exposition of the arti. 
Commission; the privilege of the Fifth Amend- clcs. for use as evidence," there was no com. 
m~nt being obviated by the immunity of St. pulsion, and therefore no violation of privilegt'. 
1893. under § 2281, post, the Court held that in the prosecution's use of them); 1919,Laughter 
the Fourth Amendment did not stand in the r. U. S., 6th C. C. A .. 259 Fed. 94 (cited more 
way; "testimony given under such circum- fullyanie, §2184); 1919, Schenck~. U.S .• Bacr 
stanet's presents scarcely n suggestion of an v. U. Soo 249 U. S. 47. 39 Sup. 247 (Holt v. U. S. 
unreasonable search or seizure"; this squarely and Weeks r. U.S. t.eld not to exclude the use of 
('ontradicts in effect the • obiter dictum' of documents ohtained on a ,-a1id search warrant): 
the majority opinion in Boyd 11. U. S.); 1906. 1920, MacKnight~. U. S .• lat C. C. A .. 263 Fed. 
Hale v. Henkel, 201 U. S. 43, 26 Sup. 370 (simi- 832,8.18 (documents seized under a search war. 
lar, for corporation documents produced upon rant legal under § 2. St. June 15. 1917. c.30. ad
subpcena before a grand jury. hy lin officer mittf'd): 1920. Raywood 'D. U. S., 7th C. C. A .. 
entitled to the immunity-clause of St. 1903. 268 Fed. 705 (quoted .fupra). 
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the last century of our colonial period the principle that no person shall be compelled in a 
criminal cnse to be a witness against himself had become a fixed part of our inheritance. 
AmI it was that fixed and definite meaning that in clearest terms was im.'Orporated in our 
federal Bill of Rights. 'Witness' is the key word. Constitutional safeguards should be 
applied as broadly as the Wording, in tne hlstoricallight of the evil that was aimed at, will 
permit; and so a defendant is protected not merely from being placed on the witness 
stand and compelled to testify to his version of the matters set forth in the indictment; 
he is protected from authenticating by his oath any documents that are sought to be used 
against him; he is protected from producing his documents in to a subpama 
'duces tecum,' for his production of them in court would be his voucher of their genuine
ness; he is protected from an act of Congress declaring that the government's statement 
of the contents of his documents, if he fail to produce them on notice, shall be taken as 
confessed. But unless the origin and purpose of the command be disregarded and the key 
word be turned into an unintended, if not impossible, meaning, no compulsion is forbidden 
by the Fifth Amendment e.'Ccept testimonial compulsion. At the trial of this case no de
fendant was compelled in any way to become a '\\;tness against himself or against any of 
his alleged co-conspirators. Letters, pamphlets and other documents, identified by other 
witnesses, were competent evidence; Imd the trial judge, correctly finding them com
petent, was not required to stop, and would not have been justified in stopping, the trial 
to pursue a collateral inquiry into how they came to the hands of government attonleys. 
Consequently there was no violation of defendants' rights under the Fifth Amendment." 

3. But the ill-advised opinion in Boyd r. United States left one unfortunate 
remnant of influence on Federal practice, which has led to similar aberrations 
in other Courts, viz. the doctrine that a search and seizure unlawful under the 
Fourth Amendment renders inadmissible any documents or chattels thus 
illegally obtained. The state of the law on this subject has been fully ex
amined elsewhere, under the principle that illegality in the mode of obtaining 
evidence does not exclude it (ant.e, § 2184). 

4. Three apparent exceptions to the first branch of the rule (supra, par. 1) 
may now be noted: 

(a) Where a document, even though possessed or made or inscribed by the 
claimant of the privilege, is an official document, it is not protected by the 
privilege; for it is made or kept by him as an official holding a public trust 
and is therefore liable to inspection at any time, either by the proper au
thorities or (as in most cases) also by the public at large or by citizens 
interested (ante, § 2259c). 

(b) Where a document within the privilege is withheld, under claim of 
privilege, no inference of its contents can be made (poat, § 2272). But just as 
an inference may be drawn, in spite of that principle, from the accused's failure 
to summon witnesses who might naturally have been able to clear him if he 
were innocent, so a similar inference may be drawn from hi.., failure w produce 
documenta which might have exonerated him if innocent. This distinction 
is considered poat, § 2273, in dealing with the general principle applicable to 
inferences from a claim of privilege. 

(c) A copy of the privileged document may of course be used if available, 
on the principle of § 1200, ante. 

5. A corollary of the first branch of the rule (aupra, par. 1) is that the 
871 

• 

• 



§ PRIVILEGE AGAINST SELF-INCRIMINATION [ClIAP. LXXVIII 

State is entitled to use its physical force to take evidential documents or 
chattels from the possession of one chargeable with crime; because it is 
prevented by the privilege from using a subprena duces tecum against him 
personally, and therefore would otherwise be helpless to obtain and preserve 
necessary evidence. Hence, no action lies against an o1ficer for trespass in 
taking such documents or chattels.!3 This general power of the State affords 
the officer a larger protection than the ordinary search-warrant, which is 
hedged about by statutory limitations.!4 

§ 2264a.: of Documents Called For; Docu-
ments. In applying the foregoing principle, a question may arise as to the 
incidence of the process used, i. e. whether the testimonial process is being 
used in fact against the person claiming the privilege or against a third person. 
If the latter, then the claim is of course ineffective, because a claim of privi
lege by one person has no effect to protect documents possessed by a third 
person (ante, § 2259). Instances of this question have already been noted 
in considering the claim of privilege by an officer of a corporation for the 
corporate books (ante, § 2259b), and they occur also under the general prin
ciple of § 2264, ante. 

A special difficulty (usually of fact only) occurs where the books of a bank
rupt are sought.! Here it is obvious that the privilege protects them if the 

u Accord: 1887. Dillonn. O'Brien, 20L.R.lr. Carpenter, 107 Mich. 567. 65 N. W. 530 (im-
300, 16 Cox Cr. 245 (trespass, etc.; the de- pounding an exploded boiler pending trial of 
fendant, a peace officer, arresting the plain- the liability (or the explosion is actionable). 
tiff on a warrant {or con8pimcy, took p088ession .4 Compare the cw;cs cited ante, U 2183, 
o{ books, papel'!l, etc ... which were material and 2184 (illegal search). 
nece:ssary eyidencc in the prosecution {or such § 2264a. I The lollowing cases includo 
offence," and detained them pending the those representing all the different situations 
prosecution; held that the plea v;as good, and noted above in the text; additional cases involv
applied to misdemeanors as well as felonies. and ing bankrupt's books in other aspects are placed 
rested on "tho interest which the State has in ante, § 2259b; Federal: 1910, In re Tracy & Co., 
a person guilty, or reaeonably belicved to be D. C. S. D. N. Y .• 177 Fed. 532 (re{using to 
guilty; of a crime being brought to justice";' restrain a trustee in bankruptcy from delivering 
Pallas; C. B.: .. II there be a right to produc- to the district attorney for' use in prosecution 
tion or preservation of this e,,;dence, I cannot the bankrupt's books taken possession of by 
lICe how it can be enforced otherwise than by the receiver. delivered by him to public ac
capture; if material eyidenccs of crime aro in countnnts. and taken by tho district attorney 
posseasion of a third party, production can be from them under subpoma with the trustee's 
enforced by tho Crown by subpmna ducel! connivance; there need not have been any 
tecum, but no such writ can be elIective in tho hesitation about this ; 1911. Matter of 
case of the person charged"; prior C88CII George Harris, 221 U. S. 274, 31 Sup. 557 
reviewed); 1903, Carmichael ~. McCowen, 8 (bankrupt required to deposit his book" with 
Newt. (Morris & Browning) 597 (action for the receiver; cited more lully po3t, § 2282); 
trespass to personalty and realty: plea that 1912, Jobnson n. U.S .• 228 U. S. 457, 33 Sup. 
C!efendant was chief of police. that plaintifJhad 572 (where a bankrupt's books have been trans
committed fraudulent arson on her premi8C8, ferred to the trustee under § 70 01 the BAnk
and that delendant entered and took poBSe8!lion ruptcy Act, without any reservation of rights 
for the purpose of using various portions as in the court's order, then the trustee'l! use of 
evidence Bnd did so use them, and that tho the books, eithp..l' before the grand jury or 
plaintift \lB8 convicted; the plea was held before the trial jUry, on a charge of fraudulent 
.ood; Harwood, C. J.: "The law regards tho conCl"AIlment of assets, i8 not a violation 01 tho 
public interest in securing the conviction of privile~; opinion per Holme8, J.: .. A party 
public offenders lUI of such paramonnt impor- is privileged from producing the evidence, but 
tanC8 that all considerations of regard for the not from its production"; .. A man cannot pro
rights of private property must yield"). tect his property from being used to pay his 

but unsound: 1895, N ewbeny II. debts by aUo.ching to it a disclosure of crime ") ; 
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testimonial process is invoked directly against the bankrupt himself when 
in legal possession of the documents, but not if it is invoked against the 
receiver or other custodian; nor if the compulsory surrender sought from 
the bankrupt is not by testimonial process. But between these typical sit
uations several borderline cases occur which may be difficult to interpret. 

§ 2265. Bodily (Clothes, Pinger Prints, Medical 
nation, etc.). If an accused person were to refuse to be removed from the· " 

.. 

jail to the court-room for trial, claiming that he was privileged not to expose 
his features to the witnesses for identification, it is not difficult to conceive ;) 
the judicial reception which would be given to such a claim. And yet no less·
a claim is the logical consequence of the argument that has been frequently 
offered and occasionaUy sanctioned in applying the privilege to proof of the 
bodily features of the I1ccused. 

The limit of the priviiege is a plain one. From the general principle (ante, 
§ 2263) it results that an inspection of the bodily features by the tribunal or 
by witnesses cannot violate the privilege, because it does not call upon the 
accused as a witness, i. e. upon his testimonial responsibility. That he may in 
such cases be requh'ed sometimes to exercise muscular action as when he 
is required to take off his shoes or roll up his sleeve .. is immaterial, unless 
all bodily action were synonymous with testimonial utterance; for, as already 
observed (ante, § 2263), not compulsion alone is the component idea of the 
privilege, but testimonial compulsion. What is obtained from the accused 

1913, U. S. ~. Harris, D. C. S. D. N. Y., 164 receiver"; for the writ of sequestration is like 
Fed. 292 (motion for receiver asking for a search-warrant and involves no testimonial 
order that bankrupt deliver books of account process against the officers); 1919. People Il. 
to the receiver; order framed directing delivery, Paisley, 288 Ill. 310, 123 N. E. 573 (bankrupt's 
but protecting them against any \l8(! other than books, sccured by the State's attorney from 
for civil litiaation over the estate; the Court the bankruptcy receiver, .. who had gotten 
very properly besitateB over the order; but them from defendant's reeeinr," admitted); 
why was it that without iluch an order 1919, People II. Bransfield, 289 Ill.72, 124 N. E. 
the receiver could not get lawful possessIon of 365 (embezzlement by bank officials; two of 
the books? Are not the books a part of the the officials were also in partnership in a real 
business property, and is not the receiver estate and loan business, and bankruptey 
entitled to enter in possession and turn out proceedings were plJ!1ding; the partnership 
the bankrupt? A mau who buys a horse and books, obtained from the Federal Court, were 
stable from another is entitled to go to the received in evidence; held, not a violation of 
stable eDd take the horse without waiting for the privilege, the title to the books being in 
a court order); Colum~ (DUt.): 1912, U. S. the bankruptcy trustee, and the production 
~. Haletc.ad, 38 D. C. ApI>. 68 (taking of Ii being therefore made by him and not by the 
bankrupt's books, by a receiver under court partners): M~nnuottJ: 1905, State II. Strait, 
order; privilege not violated); IUiruM: 1909, 94 Minn. 384, 102 N. W. 913 (defendants were 
Manning ~. Mercantile Securities Co., 242 Ill. bankers in partnership, end on voluntary US8ign. 
584, 90 N. E. 238 (officers of a corporation ment in bankruptcy a trustee took pOll8C88ion 
baving custody of corporation documentll, or the banking books; held, that the defend
ordered to hand them over to a receiver 61>- &nta were not entitled to claim the privilege 
pointed in winding-up proceedings, held in to prevent the use of the books before the grend 
contempt for refusal and not to be protected by jury on BUbpama to the trustee; Boyd Il. U. S. 
the prh;lege, because "the po8SCssion of the distinguished); Penfl8ylronia: 1910, Com. I). 

receiver is the possession of the Court"; but Ensign, 228 Pa. 400, 77 Atl. 657 (insolvent 
the opinion unsoundly announces that "the banker's receipt of deposits; his books deUv
appellants could be fully protected by the ered by him to tho:! U. S. bsnkruptcy truatee 
Court from the use of such eVidence against in involuntary baukruptcy, and obtained from 
them while the books are in the hands of the the trustee, admitted). 
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§ PRIVILEGE AGAINST SELF-INCRIMINATION (CHAP. LXXVIII 
-

by such action is not testimony about his body, but his body itself.! Unless 
some attempt is made to secure a communication, written or oral, upon 
which reliance is to be placed as involving his consciousness of the facts 
and the operations of his mind in expressing it, the demand made upon l1im is 
v"t a testimonial one. Moreover, the main object of the privilege (ante, 
§ 2251) is to force prosecuting officers to go out and search and obtain a11 

• 

the extrinsic available evidence of an offence, without relying upon the 
accused's admissions. Now in the case of the person's body, its marks and 
traits, itself is the main evidence; there is ordinarily no other or better evi· 
dence available for the prosecutor. Hence, the main reason for the privilege 
loses its force. 
'\. Both principle and practical good sense forbid any larger interpretation 
Qf the privilege in this application; and healthy judicial opinion has frequently 
pointed this out: 

1876, RomfAN, J., in State v. Gralwm, 74 N. C. 648 (admitting evidence of a compul
sory placing of the accused's foot in a track): "If an officer who arrests one charged with 
an offence had no right to make the prisoner show the contents of his pocket, how could 
the broken knife or the fragment of paper corresponding to the wadding [alluding to 
cases cited} have been found? If when a prisoner is arrested for passing counterfeit 
money, the contents of hi.~ pocket are sacred from search. how can it ever appear whether 
or not he has on his person a large number of similar bills, which if proved is certainly 
evidence of the 'scienter'? If an officer a pistol projecting from the pocket of a pris
oner arrested for a fresh murder, may he not take out the pistol against the prisoner's 
consent to see whether it appears to have been recently discharged? Suppose it be a 
question as to the identity of the prisoner, whether a person whom a witness says he saw 
commit a murder, and the prisoner appears in Court with a Veil or mask over his face; 
may not the Court order its removal in order that the witness may say whether or not he 
was the person whom he saw commit the crime? Would the robber whose face was 
marked with the wards of a key have been allowed to conceal his identity by wearing a 
mask during the trial? We conceive that these questions admit of but one answer, and 
that is one consistent with the general practice." 

1892, Cox, J., in U. S. v. Cross, 20 D. C. 365, 382 (admitting a measurement of the 
defendant made in the Marshal's office): "It could not be contended that the knowledge 
of the size or height of a man acquired in any other way, for instance by a tailor, could not 
be used when at the time it was not taken for the purpose of being used as testimony, 
and it seems to us that a record taken as this was, for a lawful purpose and under the 
rules of the office, might be made use of afterwards. It does not seem to us that it is 

. compelling the defendant to give evidence against himself, although some cases that have 
been cited to us go very far in that direction. There was one case holding that it was 
enor for the prosecuting officer to compel the prisoner in court to put his foot into a vessel 
filled with mud in order to measure it and identify it. That is well enough. It was held 
in another case that where the officer compelled the defendant to put his foot in certain 
tracks that were discovered, in order to identify him, that was ""Tong, as it was compel
ling him to give evidence against himself, and evidence of that kind, so secured, could not 
be used. W., think that is going very far; it is rather too fine. What would be the con
sequence if such evidence should.be entirely excluded? You could not compel a person 
after his to empty his pockets and disclose a weapon, when the most vital evidence 
on the part of the Government, in a homicide case, is the possession of the deadly weapon. 

1110. 11'hetheoryof web evidence ("real"evidence) has elsewhere been aamined (ante, 11150). 
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Could you not compel him to open his pocket-book and e:dubit papel's that might be 
conclusive in the case of a forgery, or anything of that sort? We think that officers hav
ing a prisoner in custody III~ve a right to acquire information about him, even by force, and 
that, for example, when his photograph is taken or his measurement taken, it is simply the 
act of the officers and is not compelling !um to give evidence against himself." 

1. A great variety of concrete illustrations ha\'e been ruled upon.2 To 
generalize their result is difficult; the various situations shade off into each 

Z 'Where in the following cBIles the examina- 10, 31 So. 569 (defendant's refusal to let his 
tion was voluntarily submittt!d to, the ruling shoes b'! taken for comparison 'l\ith tracks, 
is not decisive, for the privilege may there be excluded); 1906, Moss 11. State, 146 Ala. 686, 
deemed to have been waived; compare the 40 So. 340 (shoes taken off voluntarily by the 
('uses about glllments and weapons, cited accused in prison, at an officer's request, and 
ante, § 2264: handed to !lim; admitted); 

ENGLAND: 1696, Vaughan's Trial, 13 How. Arizona: 1921, Moon 1'. State, 22 Ariz.418, 
St. Tr. 517 (Witness, identifying a defendant: 198 Pac. 288 (finger-prints of accused, taken 
"If it be the same gentleman, his hair is rcd- by defendant's voluntary action, admitted) ; 
dish." L. C. J. Holt: "Pull off his peruke," Cali/Milia: 1888, People 11. Goldenson, 76 Cal. 
which was done; POllis, B.: "Let somebody 328, 347, 19 Pac. 161 (a trial Court's order to 
look on it more particularly"; then an officer the defendant to stand up for identification, 
took a candle and looked on his head, but it held proper); 1899, People v. Oliveria, 127 Cal. 
was shaved so close the color could not be 376, 59 Pac. 772 (compelling defendant to 
discerned); 1775, Maharajah Nundocomar's stand up for comparison of size, allowable); 
Trinl, 20 How. St. Tr. 923 (physicians were 1915, People 11. Bundy, 168 Cnl. 777, 145 Pac. 
ordered to examine the defendant to see 037 (examination of the accused in jail by two 
whether he was in truth unable by illness, as physicians, the accused voluntarily answering 
alleged, to attend the trlnl); 953, 965 (the and submitting, held not a violation of ~ae 
/lame measure, to soo whether a ll;tncss was privilege) ; 
in truth too ill to come and gi\'e tl'stimony) ; Columbia (Dist.) : 1892, LT. S.I1. CroSB, 20 D. C. 
1877, Agnew:. Jobson, 13 Cox Cr. 625 (1\ 365 (quoted supra); 1904, Shaffer t'. U. S., 
magistrate has no right to order the medical 24 D. C. App. 417, 425 (accused allowed to be 
examination of defendant, here of a woman identified by a photograph of him taken while 
charged with concealment of birth). under arrest) ; 

CA.NADA: St. 1898, c. 54, R. S. 1906, c. 149, Georgia: 1880, Day v. State, 63 Ga. 669 (testi-
§ 2 (any person in lawful custody under charge mony that a witness forcihly placed defendant's 
or conviction of an indictable offence may be foot in certain tracks, held ivrulmi8llible); 
subiected to the identif~ing measurements 1881, Blackwell v. State, 67 Ga. 76, 78 (order 
known as the BertiJIon Signalctic System; of the Court to a defendant, to stand up so that 
or any measurements, etc., having like pur- a witness could identify him as lacking the 
pose); Orders in Council, July 21, 1908, Mar. right foot, held improper); 1882, Gordon ". 
20, 1911, Canada Gazette, vol. I, p. 3484 State, 68 Ga. 814 (after the defendant had 
(photographing and finger-printing sanc- voluntarily exhibited a sear, an order to nllow 
tioned a.~ methods usable under R. S. c. 149); a medical witness to examine it was held 
St. 1918,8 &: 9 Geo. V, c. 12, § 2 (any person in proper) ; . 
mlStody for an indictable offence may be sub- Hawaii: 1912, Terr. v. Chung Ning. 21 Haw. 
jectcd to any measurements or other processes, 214, 219 (examination of defendant's person 
including finger-prints, for purposes of identi- by ordering him to remove his trousers, "which 
fication). he did without o\>,i"ction," held not a violation 

UNITED STATES: Federal: 1910, Holt t!. of the privilege) , 
LT. S., 218 LT. S. 245, 31 Sup. 2 (the accused's Indiana: 1890, O'Brien 11. State, 125 Ind. 38, 
putting on of a blouse, to see whether it was 42, 25 N. E. 137 (testimony based on an 
his; held, not privileged); examination of the defendant, in jail, against 
Alabama: 1881, Spicer 11. State, 69 Ala. 159, his will, by officers, to discover scars of identi. 
163 (child-murder; facts disclosed by 1\ cor- fication, held proper) ; 
porni examination of defendant, f!Ubmittcd to Iowa: 1897, State 11. Reasby, 100 Ia. 231, 69 
by her on inducements, admitted); 1888, N. W.451 (compelling the defendant to stand 
Cooper 11. State, S6 Ala. 610, 6 So. 110 (held up in court for identification, nllowed); 1902. 
improper to force the accused to make foot- State 11. Height, 117 Ia. 650, 91 N. W. 935 
tracks for comparison); 1892, Williams 11. (rape; tEStimOny of physicians to defendant's 
State, 98 Ala. 52, 13 So. 333 (requiring ~the diseased condition, based on an examination 
defendant to "stand facing the jury, that they of his parts while in jail, after he had refused 
might detClmine her age from her appearance," and been direeted to submit, held inadmissihle) ; 
held improper); 1902, Davis D. State, 131 Ala. 1905, State 11. Arthur, 129 Ia. 235, 105 N. W. 
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other with only faint borderlines. ~:loreover, each State Court may he.ve it,; 
own special attitude toward the whole principle, an attitude which carries 
422 (burglary; shoc measurements admitted, 65 S. W. 80 (examination held not compulsory 
made with shoes given up by the defendant to on the facts); 1900, State 11. Tettaton, 159 
the sheriff at his direction; State 11. Hcight Mo. 354, 60 S. W. 743 (testimony of physicians 
distinguished, because tile defendant's volun- to the condition of a wound cn defendant's 
tary surrender of the shoes was a waiver); head, shaved' by compulsion, admissible); 
Compo Code § 9476 (meaMurements and photo- 1906, State 11. Ruck, 194 Mo. 416, 92 S. W. 706 
graphs, .. by the Bertillon or other system," (accused compellable to stand up for identifi-
of a person in custody on a charge, may be cation by a witness); 1909, State 11. Newcomb, 
taken); 220 Mo. 54, 119 S. W. 405 (rape under age; 
Louimarw.: 1873, State V. Prudhomme, 25 La, physician's examination of defendant's private 
An. 522, 523 (compelling an accused "to pl&co parts, while under arrest, by order of the justice, 
his feet where they could be seen by the wit- held a violation of the privilege); 1913, State 
ness and the jUry" foridentification, allowable) ; 1). Hotton, 247 Mo. 657, 153 S. W. 1051 
1906, State v. Graham, 116 La. 779, 44 So. 90 (physician's examination for vcnereal disease 
(sheriff's measurements of shoe-tracks, by by order of police captain, held a violation oj 
putting the accused's feet in them, without the privilege, on the el1oneous glound that 
resistance by him, admitted); 1910, State 1). failure to object is not a waiv.:;r); 1906, State 
McKowen, 126 La. 1C75, 53 So. 353 (defend- 1>. Church, 199 Mo. 605, 98 S. W. 16 (examina-
ant's refusal to write the word" incorrigible," tion of defendant in jail by physicians without 
as a test of his spelling, a!1owed to be considered; objection by defendant, held not to violate the 
but here he had presumably waived his privi- privilege); 1915, State 11. Matsinger, Mo. , 
lege by taking the stand) ; ISO S. W. 856 (rape; examination by physicians 
Maryla,ul: 1909, Downs 11. Swann, 111 Md. of defendan~ while in jail, excluded, his cortsent 
53, 73 At!. 653 (photographing and measuring not appearing affirmatively) ; 
of persons not yet convicted, for M on/ana: 1906, State 1>. Fuller, 34 Mont. 12, 
purposes of identification, is not a violation 85 Pac. 369 (shoes of defendant, compared by 
of the privilege; collecting the authorities); the sheriff with footprints; privilege not via-
Michigan: 1883, People~. Mead, 50 Mich. 228, lated; here the defendant voluntarily gave them 
231, 15 N. W. 95 (defendant privileged not to to the officer. but the opinion expressly declares 
try on or measure a shoe in court fo.- identifica- this immaterial) ; 
tion); 1888, People 11. Glover, 71 Mich. 30.3, NebrfUlka: 1905, Krens 1>. State, 75 Nebr. 294, 
307, 38 N. W. 874 (testimony gained by a 106 N. W. 27 (testimony to comparisons of 
medical cxa:nination in jail, voluntarily suf>. shoe-tracks, made with shoes taken (rom the 
mitted to, received); 1916, Pcople 11. Breen, accused, allowed) ; 
192 Mich. 39, 158 N. W. 142 (taking defend- Nevada: 1879, State 1>. Ah Chuey. 14 Nev. 
ant's shoes and fitting them to footprints; 79 (the defendant was compellP.d "to exhibit 
privilege not violated); 1920, People 11. Stur- his alln so as to show certain tattoo marks" ; 
man, 209 Mich. 284, 176 N. W. 397, 8emble held, not a violation of privilege; "no evidence 
(compelling a defendant to write a signature of physical facts can be held" to be within the 
alleged to be his alias, not allowable; but here privilege; best opinion, by Hawley, J.; 
the defendant voluntarily wrote at the pros- Leonard, J., diss.); 1910, State 1>. Petty, 32 
ecution's request); 1921, Rock II. Carney. Nev. 384, 108·Pac. 934 (the defendant, pleading 
216 Mich. 280, 185 N. W. 798 (action for Badit,tie insanity, and having called an expert 
damages for compulsory detention in a hospital who had examined him, the Court's order 
while suffering from gonorrhea; under St. appointing three other physicians to examine 
1919, No. 272, the plaintiff had been examined bim in the county jail for the same purpose 
by the health officer, one of the defendants, was held proper) ; 
in order to determine whether she was diseased, New Jer8ey: 1905, State 1>. Miller, 71 N. J. L. 
and the order of detention had followed; 627, 60 Atl. 202 (doctor's testimony to wounds 
the Court divided four and three, as to the on the accused's hands, observed after the 
validity of the power to examine, but on what accused's clothes were taken off in jail, admit
lines of definition does not clearly appear): ted; here it did n"t appear that the exhibi
Minnesota: 1921, State 11. WClimack, 150 Minn. tion was not voluntary, but the Court laid 
249,184 N.W. 970 (murder; accused voluntarily down the same rule for a forcible stripping; 
standing up, on request of the State, for defendant was also called upon by officen to 
identification, not improper) ; place his hand upon a bloody mark, for com
MisBissippi: 1908, Magee 1>. State, 93 Miss. parison: allowed, the accused having volun-
865, 46 So. 529 (compelling the accused to tarily complied); 1914, State C. Cerciello, 
put hill foot in a track, to identify him, held 86 N. J. L. 309, 90 At!. 1112 (finger-prints of 
not a violation of privilege; careful opinion accused, admissible, .. so far as he shall DOt have 
by Whitfield, C. J.) ; involuntarily contributed to its production "); 
Mis8ouri: 1900, State V. Jones, 153 Mo. 457. New Mezico: 1917, Ste-te v. Barela, 23 N. M. 
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it logically to most of the concrete solutions; hence, to attempt to generalize, 
by a topical cross-section (as it were),e. g. as to finger-prints, removal of shoes, 

395. 168 Pac. 545 (arson: the sheriff .. com- witness. who testified that there was no bum '. 
pelled the defendants to remove their shoes" on it; held allowable. on the theory (ante. 
and then compared them with tracks found; § 2183) that testimony based on an act in 
held admissible. citing with approval the itself inadmissible was still admissible; State 
text above) ; 11. Jacobs distinguished); 1876. State 11. Gra
New YOTk: 1854. Henrietta Robinson's Trial, ham. 74 N. C. 647 (evidence obtained by 
N. Y .• 11 Amer. St. Tr. 528. 543, 545, 547, compelling an accused, out of court, to put 
549 (murder of Mother woman; the accused his foot in a track for identification; held 
at the trial 8Ilot heavily veiled; on a question admissible; quoted supra): 1912, State ~. 
to a witness to the killing, "Do you see her Thompson. 161 N. C. 238. 76 S. E. 249 (the 
now?" meaning the person who killed, the constable told the accused to shoulder the 
accused refused to remove her veil; her coun- gun. aim it. etc., and he did so: held admis
scI informed the judge that her action was sible. following State 11. Graham); 1918. 
contrary to their advice; finally, the issue State 11. Neville, 175 N. C. 731, 95 S. E. 55 
of insanity being evidenced, Harris. J., (rape; taking the accused to the seene of the 
announced: .. The prisoner must unveil her offence and placing him in the alleged position 
face. 80 that it can be seen; ••• if the prisoner of the guilty person for identification by the 
now refuses to remove the veil. it will be my victim. held not improper) ; 
duty. '~owever painful it may be. to order Ohio: 1915. Angeloff r. State. 91 Oh. 361, 110 
the sheriff to do it by force"; the accused then N. E. 936 (the woman's intercourse with others 
complied): 1873, People 11. McCoy, 45 about the time, admissible to explain the 
How. Pro 216 (murder of defendant's bastard e:.cistence of venereal disease, but not her 
infa~;', testimony of physicians. as to her attempts to have such intercourse); 
':'ccent delivery, based on an examination of Pennsyll1ania: 1886, Johnsou 11. Com.. 115 
her in jail, under the coroner's order and Pa. 369, 373, 395, 9 At!. 78 (defendant called 
against her objection, held inadmissible); upon by prosecution to repeat certain words 
1890. People 11. Kemmler. 119 N. Y. 580, 24 to enable his ... ·oice to be identified; privilege 
N. E. 9 (testimony of physicians. sent for the doubted. but held waived by assent): 
purpose. and based on an observation of the Philippine 131. 1912, U. S. 11. Tan Teng, 23 
accused's mental condition while in jail. held P. I. 145 (rape; the victim having gonorrhea, 
admissible) ; 1894, People 11. Gardner. 144 the defendant was physically examined. with
N. Y. 119,38 N. E. 1003 (defendant held com- out objection. at the time of arrest. and a 
pellable to stand up in court for identification; substance emitting from his body was given 
good opinion by Earl, J.); 1901, People 11. to the Bureau of Science for analysis: the 
Molineux. 168 N. Y. 264.61 N. E. 286 (speci- results of analysis were allowed to be evi
mena written by a defendant. when under denced; following Holt tl. U. S., U. S .• supra; 
suspicion of a crime. but at the citing with approval the text above); 1917. 
request of the prosecuting attorney. held U. S. 11. Ong Siu Hong, 36 P. I. 735 (opium 
admissible against him); 1902, People II. offence; the accused was "forced to discharge 
Truck. 170 N. Y. 203. 63 N. E. 281 (exami- the morphine from his mouth": the privilege 
nation by experts. in jail. to ascertain sanity held not violated); 1920, Villaflor 11. St:mmere, 
and testify thereto. held not a breach of the 41 P. I. 62, Sept. 30. 1920 (adultery; the 
privilege); 1903, People II. Van Wormer. 175 trial Court ordered the defendant woman to 
N. Y. 188, 67 N. E. 299 (taking the defend- submit to medical examination, to determine 
ants' r,hoca from them and placing the shoes Whether pregnancy existed: privilege held 
in foot-marks. held not a violation of the privi. not to prevent this; liberal opinion by Mal
lege); 1907. People 11. Furlong. 187 N. Y. 198, colm. J.); 
79 N. E. 978 (People 11. Truck followed); St:nJth Caroline: 1893. State 11. Atkinson. 40 
1908, People 11. Strollo. 191 N. Y. 42. 83 N. E. 8. C. 363, 367. 372. 18 S. E. 1021 (compelling 
573 (search and examination by the police. the accused to put his foot in tracks; unde
held not. violation of privilege on the facts) ; cided); 1906. State 11. Sanden;. 75 S. C. 409. 
NorlA Carolina: 1858. State 11. Jacobs. 5 Jones 66 S·. E. 35 (placing defendAnt'1S foot in a 
259 (accused held not compellable to exhibit track, with his consent, held not a violation 
himself to the jUry &8 being of colored race of the privilege); 1913. State 11. McIntosh, 
within a prohibited degree); 1872, State 11. 94 S. C. 439. 78 S. E. 327 Oike State 11. Atkin
JonnllOO. 67 N. C. 55, 58 (State tI. Jacobe son; admitted); 
approved; here it was held proper to allow Tennusee: 1875, Stokes 11. State. 5 But. 619 
witnellBes .. to point at him as being the identi- (ordering the accused to put his foot in a pan 
cal person of whom they were speaking"); of mud. for identification, before the jUry. held 
1874. State 11. Garrett, 71 N. C. 85, 87 (the improper); 1885, Lipcs 1l. State, 15 Lea 125. 
defendant had been ordered by the coroner 128 (examination of the defendant's feet under 
to unwrap her hand. and show it to a medical order of the Court to see if they fitted tracks. 
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etc., would be misleading, in that it would give an appearance of a general 
rule that does not exist. There are fifty jurisdictions; and the sound method 
of treating the precedents here is to seek for some consistent test valid for 
the body of a particular court's rulings, and not to attempt a factitious reCOll
ciliation of rulings by many independent courts. 

2. On the principal varieties of situation presented, the following reason
ings may be offered: 

Measuring or photographing the party is not within the privilege.3 Nor is 
the removal or replacement of his garments or shoes. Nor is the requirement 
that the party move his body to enable the foregoing things to be done. 
Requiring him to make spec£1/leTUI of handwriting is no more than requiring 
him to move his body. Requiring him to speak worth for identification of his 
voice is no more than requiring the revelation of a physical mark. Requiring 
him to talk for inference as to sanity or insanity is on principle no more than 
the foregoing, but approaches the borderline. But requiring him to speak 
for revealiny any external circumstance e. g. the location of stolen goods -
crosses the borderline; his words become a testimonial utterance, to be used 

• 

as an assertion of fact, and hence are within the privilege. 
A medical examination is not a violation of the privilege, whether its object 

be to ascertain insanity or to ascertain disease in general. But under the 
modern sanitary statutes (ante, § 2220) directing medical examination to 
ascertain the existence of contagious disease, and autborizing segregation 
of the person till cured, the purpose is not penal but administrative; and if 
there is no crime, the present privilege would not be applicable (ante, §§ 2254, 
2255). ' 

3. It is not always noted that the compulsion, to come within the present 

IItmWkJ, held compellable; to rebut testimony 
as to peculiarities of the de!endanfs feet, 
the State was allowed to have a physician 
examine them under orders of the Court) ; 
T=: 1879, Walkt'u. State, 7 Tex. App. 245, 
264 (testimony sdmitted as to tracks made by 
the defendant, apparently without compulsion, 
in the magistrate's office before trial); 1902, 
Benson 11. State, Tex. Cr. , 69 S. W. 165 
(compelling the defendant to stand up in court 
for identification, and, selMle, to put on his hat, 
held proper); 1906,Turman v. State, 50 Tex. Cr. 
7,95 S. W. 533 (rape; held improper "for the 
State to require appellant to place the cap on 
his head for the purpose 6f identification by the 
prosecutris," although he had voluntarily taken 
the stand; Benson 11. State ignored; this Court 
seems disposed to make it hard for an accused 
not to be acquitted); 1907, Powell 11. State, 50 
Tex. Cr. 592, 99 S. W, 1005 (photographs of 
defendant's hand, taken with his consent and 
after warning, admitted); 1920, Moore 11. State, 
87 Tex. Cr. 569, 226 S. W. 415 (robbery; foot
prints mode by defendant while under arrest, ad
missible.the accused having acted voluntarily); 

Verm.m:: 1902, State 11. Eastwood, 73 Vt. 205. 
50 AtI. 1077 (testimony of the superintendent 
of an insane asylum to the defendant's mental 
condition, based on the defendant's conduct 
while there committed after arrest, held 
admissible) ; 
Virginia: 1886, Sprouse II. Com .. 81 Va. 374, 
378 (defend.ant's act of writing his name at the 
judge's request, without threat or compUlsion, 
held not to violate the privilege) ; 
W Il8hington: 1893, State II. Nordstrom, 7 
Wash. 506,510,35 Pac. 382 (m~ment of 
defendant's feet, allowed, to contradict his 
testim~lny that he could not wear certain hoots; 
lIemble, that exhibition of parts of the body 
usually c!)vered is not eompellable) ; 
WiacOM71: 1903, Thornton fl. State, 117 Wis. 
338, 93 N. W. 1107 (requiring the defendant to 
give up his shoe and then comparing it with 
tracks, held not a violation of privilege). 

2 See the following: R. M. Kidd, "The right 
to take Finger-Prints, Measurements, and 
Photographs" (California L. Rev., Nov. 1919, 
VIII, 25).;'· -

, 
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principle, must be by process of law, or its e(p.tiraient, for the purpose of ob-
taining testimony a distinction to be further examined (post, § 2266). 

The tendency to-day, almost everywhere, is iagainst the loose extension of 
the privilege by way of just reaction against an inclination at one time 
exhibited to the contrary. That the doubt is entirely one of the present 
generation shows how alien it is to the orthodox spirit of the privilege. It will 
one day be incredible that judges could have descended as far as they somc
times have here gone on the road to logical absurdity. 

§ 2266. Confesaiona and the Self-Crimination PrlvUe,e, The 
rule excluding untrustworthy Confessions and the rule giving a Privilege 
against compulsory testimonial Self-Crimination are sometimes not kept 
plainly apart, and naturally enough, for not only have they the common 
feature of an acknowledgment of guilty facts, but also, by the test frequently 
employed (ante, § 826) the test of voluntariness for confessions becomes 
almost identical with the idea of compulsion as forbidden by the privilege. 
Judicial expressions which blend the two into one principle might therefore 
sometimes be expected.1 

But this confusion is radically erroncous, both in history, principle, and 
• practIce: 

That the hi~tory of the two principles is wide apart, differing by one hundred 
years in origin, and derived through separate lines of precedents, appears 
sufficiently from a survc.,' of the two histories as already set forth (ante, 
§§ 818, 2250). If the privilege, fully established by 1680, had sufficed for 
both classes of cases, there would have been no need in 1780 for creating the 
distinct rule about confessions. 

So far as concerns principle, the two doctrines have not the same boun
daries; i. e. the privilege covers only statements made in court under process 
as a witness; the confession-rule covers statements made out of court, but 
may also, overlapping, cover statements made in court. 

Finally, in regard to practical effecU!, the conceded differences become 
material: (a) The confession-rule is broader, because it may exclude state
ments which are obtained without compulsion; (b) Where the privilege is 
waived or not claimed, the confession-rule may still operate to exclude; (c) 
Where the privilege is nullified by statute (as it may he in England, and has 
been by the English Bankruptcy Act), the confession-rule may still operate; 
(c!) Where the testimony, though given under oath, does not violate the con
fessivn-rule, it may still involve a violation of the privilege; (e) The privilege 
applies to witnesses as such, in civil and in criminal cases, but the confession-

• • 

I stM. 1 For exa~ple, the !oUowing, used eharacter against himself" (1867, Kelly, C. B., 
of :1 confession: "I have always felt that we in R. 11. ,larvis, 10 COlt Cr. 576); "[The con
ought to "'stch jealously any encroachment stitutional prhilege against self-criminationJ 
on the principle that no man is bound to was but a crYiltallization of the doctrine as to 
criminate himself, and that we ought to see confessions" (1897. White, J., in Brsm 11. U. S., 
that no one is induced either by a threat or a 168 U. S. 532, 18 Sup. 182). 
promise to say anything of a criminatory 
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rule is concerned only with party-defendants in criminal cases; if) A party
defendant is protected by the confession-rule against the use of his own 
statements only; but the privilege is applicable also to witnesses during his 
trial, and it is by some maintained that he may object to the use against him 
of testimony extracted by a violation of the witness' priviJege.2 No doubt 
other situations may be conceived in which t.he two principles operate with 
entire independence. 

Nothing but subversion of principle and confusion of practical rules can· 
JesuIt from an attempt to predicate an analogy and relationship. The sole 
relationship is found in the general spirit of protection and caution which our 
legal system shows towards an accused. But this spirit is equally responsible 
for the rule about doubt, the rule about (corpus delicti', the rule 
about lists of witnesses, and several others peculiar to criminal cases; and 
there is no more reason for linking the privilege with the one than with the 
others, .. there is. indeed, less reason, since the privilege is intended as well 
for witnesses as for parties defendant.3 

4. and Meet of the Privilege 

§ 2268. Pririlege must be Churned; Criminative QuestioDa not forbidden; 
to Produce Document!. The privilege is merely an option of refusal, 

not a prohibition of inquiry. 
r-(1) Hence it follows that when an ordina1'!J witness is on the stand, and 
a criIJlinating fact, relevant to the issue, is desired to be proved through him, 
the question may be asked, and it is for him then to say whether he will 

. exercise the option given him by the law. It cannot be knowu beforehand 
. whether he will refuse. Besides, to prevent the question would be to con-

vert the option into a prohibition. . 
This principle would seem incapable of dispute.! But it sometimes is in

volved in confusion, becb.use the fact inquired about in the question may of 
course be irrelevant or otherwise forbidden by some rule of law, and thus a 
ruling upon the admissibility of the fact may sometimes tend to be confused 
with a ruling upon the compulsoriness of the answer. For example, in the 
impeachment of a witness by cross-examination to character, he may be asked 
whether he stole from his last employer, and this fact might for that purpose 
be held inadmissible (ante, §§ 982-987), though, even if it were admissible 
to be asked, it might still be privileged from answer. The confounding of 

t TheBe contrasts between the two may be 
seen illustrated in the precedents concermns 
the application of.the confellllion-rule to testi· 
mony on oath (anU. II 848 850). 

I For opinions making clear the distinction 
between the privilege-rule Bnd the confession
rule, see thol!C of Campbell, C. J., in R. 17. Scott, 
1 Dears. &: B. 47 (1856), Selden, J., in Hen
drickson 17. People, 10 N. Y. 33 (1854). anrJin 
People II. l\fcl'rlohon. 16 N. Y. 386 (1857). 

§ use. 1 Yet a gieat judge has here used 
language likely to mislead; 1872. Cooley. J., in 
Gale 17. People, 26 Mich. 167. 160 (commeDting 
on the trial Court's of a question, 
while telling the that he had the option 
to decline to anssv.er; "When the judge 
8UstDined the Questions, he deeided in effect 
that they were p~oper to be put and pnewered": 
no authorities cited). 
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these two things has occurred most often in dealing with the waiver of the 
privilege (post, § 2277). Here it is enough to note that the privilege always 
presupposes that the fact inquired about is a proper Olle, and that its propriety 
has been assumed or otherwise determined: 

1878, JAMES, L. J., in AUhu,yen v. Labouchere, L. R. 3 Q. B. D. 654, 660: "Nobody 
was ever allowed to object to a relevant question because that question tended to crimi
nate himself. He might object to answer it, but it was never a ground of demurrer to an 
interrogatory or a ground for striking it out, that the answer might involve him in a crillle." 

1865, PORTER,J., in Great We,ytem Turnpike Co. v. Loomis, 32 N. Y.I27, 138: "Strictly 
speaking, there is no case in which a witness is at liberty to object to a qv.estion. That is 
the office of the party or of the Court. The right of the witness is to decline an 01I8IM', 

if the Court sustains his claim of privilege. When the question is relevant, it cannot be 
e:tcluded on the objection of the party, and the witness is free to assert or to waive his 
privilege. But when the question is irrelevant, the objection properly proceeds from the 
party, and the witness has no concern in the matter unless it be overruled by the judge." 

Accordingly, it is universally conceded that the question may be put to the 
witness on the stand.2 The same rule applies to interrogawrie:J in a bill of 
discovery, both in ordinary chancery practice and under modern statutory 
interrogatories to the adverse party; 3 whether the refusal, in case of written 

! Can. 1881, Power 17. Ellis. 20 N. Br. 40, 
6 Can. Sup. 1. 7. 8 (Taschereau, J .• diSl!.): 
U. S. Fed. 1905. Re Knickerbocker Steam
boat Co.. 139 Fed. 713. C. C. (the party 
claiming privilege" must sny so in unmistak
able language .1.nd,give the reasons for shiclding 
himself H): Del. 1845. Short II. State, 4 Har
ringt. 568; La. 1835. Macarty 17. Bond. 9 La. 
351, 356; N. J. 1830. Fries II. Brugler. 12 
N. J. L. 79; N. Y. 1826. Southard II. Rexford, 
6 Cow. 254. 259; 1838. People 17. !Abbot. 19 
Wend. 192. 195: S. Car. 1896. State 17. Butler. 
47 S. C. 25. 26. 24 S. E. 991; VI. 1905, Rowell. 
C. J .• in State 1I. Duncan. 78 Vt. 364. 63 Atl. 
225 ("The privilege is an option of refusal. not 
a prohibition of inquiry H). 

Contra: 1911. State 17. Thome. 39 Utah 208, 
117 Pae. 58 (no relevant authority cited; 
does the privilege justify us in tenderly 
dwathing accused pere<lns in cotton wool?). 

I Eng. 1809. Paxton 17. Douglas. 16 Ves. Jr. 
239 (L. C. Eldon: "The objection is. not to the 
Question. but to anllwering it H); 1821. Ex 
parte Burlton, 1 GI. & Jam. 30. Leach. V. C.; 
1855, Osborn II. London Dock Co.. 10 Eltch. 
698; 1856. Chester II. Wortley. 17 C. B. 410; 
1862. Bartlett 1I. Lewis. 12 C. B. N. s. 249. 259 
(ErIe, C. J •• and Willes. J .• took the gIound 
that the situation was analogous to that of 
putting a on the stand. but. further. 
that they did not object to the possibility 
that the party's refusal might lead to the jury's 
drawing inferences. posl. § 2272; Keating. J .• 
took the more correct giound that "we are 
not to assume that he cannot answer them 
without admitting his guilt or that he 
claim protection from answering them H ; 

the prior contrary infra were repudiated) ; 
1868. McFadzen II. Liverpool, L. R. 3 E::ch. 
279; 1878. Fisher 1I. Owen. L. R. 8 Ch. D. 
645. 656 (" Where an interrogatory, although 
tending to criminate. is put for the purpose of 
establishing a definite fact upon which the 
party intetlogating relies. then that party is 
entitled to have the oath of the pereon inter
rogated. either in answering the intetlogatory 
or in his privilege not to answer ") ; 
1878. Allhusen v. Labouchere. L. R. 3 Q. B. D. 
654, 660, 666; 1879, Webb II. E88t. L. R. 5 
Exch. D. 23; 1897, Spokes 17. Hotel Co .• 2 
Q. B. 124. 131 (the objection must be taken 
"in ani!lwer. and not as an objection to the 
putting of the question" ; . here. a summons to 
make an affidavit 88 to what relevant docu. 
ments he had); U. S. 1920. Cutter 17. Cooper. 
234 Mass. 307. 125 N. E. 634 (Ha question is 
not incompetent merely because its answer 
may tend to incriminate"). 

The following earlier English rulings are 
therefore outlawed: 1822. Schultes 17. Hodgson. 
1 Add. 105. 110 (following litilrally the Stat. 
13 Car. II. ante. § 2250. the ~th is not even 
to be .. tendered." in the eccleaia!tical court) ; 
1861, Tupling 1I. Ward. 6 H. & N. 749 ("With
out laying down anY general rule. we think 
that in C88CI! of this kind [libel), it would be 
unfair to submit queetioD!! which a party is 
clearly not bound to answer": compare par. 
(3). infra). 

The rollowing contrary rulings may be 
distinguished: 1897. Earl of Mexborough II. 

Whitwood U. D. Council. 2 Q. B. 111 (for
feiture or lease; leavc to administer intenog
atories. denied; foregoing C88C11 not cited : 
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interrogatories of discovery, should be by plea or by deniurrer or by answer 
has been a much mooted question, depending on the orthodox technicalities 
of pleading in chancery.· And, 'a priori', the witness cannot at the very 
outer threshold set up the privilege of not answering possible <!ltcstions as a 
valid reason for refusing to obey the proces8 of court summoning him to 
appear.a 

• 

(2) For the party-defendalu in a criniinal ca.ae, the privilege permits him 
to refuse answering any question whatever in the cause, on the general prin
ciple that it "tends to criminate" (ante, § 2260). This being so, the prose
cution could nevertheless on principle have a right at least to call him to be 
sworn, because, as with an ordinary witness, it could not be known before-· 
hand whether he would exercise his privilege. 

But no Court seems ever to have sanctioned this application of the prin
ciple.6 This result may be rested on several considerations: (a) Historically, 

apparently not treated as involving this doc- lege was not violated; careful opinion by 
trine); 1856. Thornton 1>. Adkins. 19 Ga. 464 Hough. J.); Kan. 1920. State ex rei. Court of 
(by expresa statute); 1882. Simpson 1>. Smith, ! Industrial Relations II. Howat. 107 Kan. 423. 
27 Kan. 565. 578 (by two judges to one; 191 Pac. 5&5 (oontempt in not appearing as 
answers in a deposition. cl&iming privilege, witness before a court whose constitutional 
may be suppressed). power was questioned; privilege against self-

For a consideration of the effect of this doc- crimination cannot be ·brought into question 
trine on the immunitY-8IdutM. see p081. § 2282. "until they had appeared and some question 

4 The following Cll9es deal with this ques- had been asked "); Ky. 1914. Com. 1>. Southern 
tion: Eng. 1742. Baker ~. Pritchard. 2 Atk. ExpreB8 Co .• 160 Ky. 1. 169 S. W. 517 (here 
387. 389; 1789. WilliSJDS 11. Farrington. 3 corporation ~'as held ~o be in contempt fa 
Brown Ch. C. 38; 1818. Curzon 1>. De la removing its books from the jurisdiction 
Zouch. 1 SW8nst. 185. 192; 1818. Attorney- evade inquiry by the grand jury; the part 
General ~. Brown. 1 Swanst. 265. 294. 305; must appear and tender hi& bookl/. in order 
1828. Fleming o. St. John. 2 Sim. 181. assert privilege); Oh. 1913, Stllte 11. Cox. 

U. 8.18039. AtterberrY 1>. Knox. 3 Dana Ky. 87 Ohio 313. 101 N. E. 135 (inquiries by a 
282; 1828. Salmon ~. Clagett. 3 Bland Ch. Md. erand jury; the witness must take the oath 
125, 144; 1828. Wolf 11. Wolf. 2 H. &: G. Md. before the privilege can be claimed); VI. 
385. 389; 1859. Bay State Iron Co. 1>. Goodall, 1907. Re Consolidated Rendering Co., 80 Vt. 
39 N. H. 223. 235; 1869. Currier 1>. R. Co., 65, 66 At!. 790 (the witness must appear and 
48 N. H. 321. 327. MO; 1819. M'IntYle II. make claim; he cannot refuse to obey a sub-
MlUlciuB. 16 Jobnll. N. Y. 592; 1832. Living- pama d. t. and also claim privilege). 
stan 1>. Harris. 3 Paige N. Y. 528, 530; 1843. • Accord: 1900. Re Green. 86 Mo. App. 216 
Brownell 11. Curtis. 10 Paige N. Y. 210. (cited infra); 1915. People 11. Ferola. 215 N. Y. 

Qompare the practice for privileged com- 285. 109 N. E. 500. per Miller. J.; 1901. Town 
munications between alWmey and dicit, ptMt, Council II. Owens. 61 S. C. 22. 39 S. E. 184 
I 2321. (testimony of a defendant • .Dot asking to be 

Where a document is the subject of the claim sworn. but not objecting. held improperly 
of privilege. the claim must specifically desig- taken); 1904. Ell: parte Sauls. 46 Tex. Cr. 209. 
nate the document: 1916. Attorney-General 1>. 78 S. W. 1073 (habeas corpus; the relators were 
Kelly. 28 D. L. R. 409. Man. (c1a.im by affidavit arrested under a scarcb-warrant for liquor 
specifying documents. held specific enough on illegally kept. and on arraignment before the 
the factB). justice they objected to being sworn at all; 

Ii Fw. 1908. U. S. ~. Price. U. S. 1>. HA8J!, held that "they could refuse to be sworn as well 
C. C. S. D. N. Y .• 163 Fed. 904 (the now as to testify"; "there might be a different 
defendants had been 8ubpcenaed to appear be- question raised it the parties were testifying 
fore the grand jury; they appeared and wele in a C88e other than their own "). Contra: 
informed of the subject of inquiry .and of their 1907, U. S. 1>. Rota. 9 P. I. 426 (accused. being 
privilege, and were 8worn; they protested ealled upon to in his own behalf. an-
against being sworn. claimed privilege as to swered without objection; held not improper). 
the fev.- preliminary questions asked. Bnd were OtheJ'wise for former lulimony obtained 
then dismissed; held (1) that they were not under an immunity statute and now offered: 
in the position of defendants but of ordinary 1920. Bain fl. U. S .• 6th C. C. A .• 262 Fed. 664 
witnessee. and (2) that as their privi- (under the U. S. Bankruptcy Act. providing 
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the privilege existed long before the abolition of the accused's disqualification; 
• 

hence, until those statutory changes (in 1860-1900" the accused could not 
testify even if he were willing; thus, to call him would be useless, and the 
negative practice became fixed. (b) Under the modern lOtatutory competency 
of the accused, if he should choose to testify when the time comes for putting 
in his case, the prosecution may on his cross-examination put the questions 
which it could have put on calling him earlier, and thus the prosecution's 
opportunity to find whether he will exercise his privilege is practically ob
tainefi. (c) Even though the prosecution might technically be entitled to 
that opportunity at the earlier stage, still the e:'(ercise of this technical right 
need hardly be conceded, since that procedure could only have, as its chief 
effect, the emphasizing of his refusal, should he refuse, and thus the indirect 
suggestion of that inference against him from which he is protected by an
other aspect of the principle (post, § 2272). (dtBy the express tenor, in mo!'t 
jurisdictions, of the statute qualifying the accused, he is declared to be a 
competent witness" at his own request, but not otherwise" (ante, §§ 488,519). 
Whethe·r this form of words was chosen with a view to its present bearing can 
only be surmised; but its evident effect is to forbid the calling of the p..ccused 
by the prosecution. 

Where, however, the accused, though not taking the stand, possesses 
documents which the prosecution desires to use, the prosecution may of course 
give notice to produce, without violating the privilege. This is because the 
accused's privilege as to his personal testimony is separate from his privilege 
as to his documents; and it cannot be known, until the notice, whether he is 
to claim the latter privilege. Moreover, the prosecution must give notice to 
produce, in order to authorize its later resort to a copy (ante, §§ 1205, 1207), 
and its use of a copy is concededly not a violation of the privilege. The 
propriety of giving such notice was never doubted, until the extraordinary 
ruling in McKnight 1.'. Upjted States, in 1902, which seems since to have 
exercised a baleful spell over a few other Courts.7 Besides ignoring the 

t·hat "no testimony given by the bankrup· 227 Fed. 584 (mailing obscene bookll: to prove 
shall be offer-.:d in evidence against him in any .ae lctter of requcst by the pnrchal!er, lL copy 
criminal proceeding," the bankrupt's dcposi- was offered. and a notice tt> prpduce it was 
tion may be ueed to contradict his present read; held improper, purporting to follow 
testimony. unless objection is duly made on McKnight ~. U. S., ante, § 1205, and ifUpra, 
the ground of privilege). but not prejudicial, the letter not being 

7 FtJJeral: 1902, McKnight!>. U. S., 54 C. C. A. • per Be' incriminating; it is singular how the 
358. 115 Fed. 972 (after evidence thatcn iucrim- McKnight Case has come to retain any 
inatingdocument ~s in tbeaccused'spossellBion, standing, in view of its multifold fallacies a.I)d 
no notice of production can. be given by the its contraventioDs of orthodox practi~: iIi 
prosecution,. bec!i.uae the claiming I)f the privi- the presen~ opinion an additional fallacy 
lege would pCl.mit inferences to be drawn appears. in allud41g to the notice 811 "not the 
IISI';".t him ; the ruling is made on the aSSllmp- .ok 6DUhnce that the c(lpies • • • were tr.ue 
tion that a c~.py could be used under such copies"; for it is elementary common law thet 
circumstanCCS. without notice to produce, Il. notice to produce an original is no evidence 
_. 8n incorre.:t B&'rumption. as shown ante, at all of theconectness of the copy, which must 
U 1202, 1205, 1207; the opinion in R. Il. be independently proved; it hopeless to 
Smith, 3 Burr. 1475. cited allie, § 291. shows clear away the mesh of elementary ehor 
the natural and orthodox treatment of the which the McKnight Case involves); 19~, 

; tlI15, Hanish D. U. S., 7th C. C. A. BRin 1', Tl. S., 6th C. C. A. :ul2 Fed. 664 
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§ 2268 PRIVILEGE AGAINST SELF-INCRIMINATION [CHAP. LXXVIII 

, 
fundamental principle (s-Ilpra, par. 1) that the privilege must be claimed, the 
opinion also involves the fallacy that the mere necessity of making a claim of 
privilege for documents is improper because of the possible resulting inference 
(post, § 2273) , a fallacy which reasons in a circle, because the privilege 
cannot be enforced until it is claimed and the Court cannot both enforce it 
and forbid the necessary condition precedent to enforcing it. The ruling in
volves the further fallacy that the accused's failure, on notice, to produce 
the document was equivalent to a claim of privilege; but it was not, because 
it might have been done in precisely the same way for a non-criminating 
document and would merely have served as a basis for the use of a copy by 
the prosecution. These fallacies so subtly combine in this opinion that the 

is a plausible one; but the ruling remains purely fallacious and wholly 
unsound. 

(3) For a party-defendant in a cil'il cause having a criminal fact as it.'! main 
issue, the question arises whether his situation is to be assimilated to the 
former or the latter case above mentioned. None of the reasons applicable 

(following McKnight 1'. U. S.); New York: written by the defendant and in his poese88ion, 
1916, People 11. Gibson, 218 N. Y. 70, 112 called for by the prosecutor 8!1 a part of his 
N. E. 730 (indictment for withholding a will; a c8!le on trial, and the call objected to; held 
document by the administrator authorizing improper) ; Pen1tllulrania: 1922, Com. II. 
bearer to demand property in defendant's Valeroso, 273 Pa. , 116 Atl. 828 (murder; 
hands had been served on defendant; to to prove a letter written to defendant by 
prove the document, the prosecution had dece8!lCd's attorney, threatening e\iction, the 
notified defendant to produce it, and at the prosecution called on the defendant in court to 
trial alter proving the notice to produce produce the letter, and on non-prodcction 
asked defendant's counsel whether he had the proved the contents by other evidence; held 
docnment; counsel objected to the question improper, on the theory that" on the call for 
being asked; the objection was held valid; the letter, he was bound to speak or remain 
Willard Bartlett, C. J., aCter expressing silent, and silence was the equivalent of 
disagreement with the above comment on speech"; unsound obviously, for the notice to 
McKnight II. U. S.: .. The practice of calling produce does not call Cor any answer; the 
upon defendants in criminal cases to produce opponent's mere failure to produce Curnishes 
incriminating papers alleged to be in their pos- the first party "ith the dellind excuse for 
eomon so frequently adopted by zealous prose- BCcondaryevidence); Vermo,d: 1917, State r. 
cutors" •• is objectionable. .. We approve Bolton, 92 Vt. 157, 102 At!. 489 (document in 
the rule laid down in McKnight 11. U. S. defendant's posaession; on his objection to 
because it seems to us the only effective evidence of it without the original, the pros
method of preventing a practice which 'ir- ecution called Cor it, but then withdrew the 
tually deprives the deCendant" oC his privilege; request; point not decided); W IUhingion: 
here the judg~'s instruction to the jury to 1915, State ~. Jackson, 83 W8!lh. 514, 145 Pac. 
disregard the question was held to cure the 470 (like McKnight 11. U. S.; the learned 
error; the fallacy of the main ruling lies in Court declines to accept the above criticism 
ignoring thc di!tinction between permitting a of that case; on this point, Curther argument 
question and compelling an answer); 1917, would to be useleas; it is enough to 
People~. Minkowitz, 220 N. Y. 399, 115 N. E. note that these rulings are consistent with the 
987 (defendant had produced papers at the judicial attitude towards the accused person 811 

trial of S., and they were returned to his a delicate sacred image of Dresden china, whose 
attorney; a subpalna had been sen·ed upon slightest marring would bring down a divine 
the attorney to produce them at this trial; thunderbolt on coutts of justice); 1915, State II. 
the prosecuting attorney at the trial asked the Morden, 87 Wash. 465, 151 Pac. 832 (statutory 
attorney for them, and he reCused to produce rape; letter sent by the female to the defendant; 
on the ground of the privilege; held erroneous inquiry by counsel whether defendant had the 
to call for production at the trial eitherlrom the letter, held not a violation olthe rule). 
defendant or from his attorney; following People See a learned note in Harvard Law Revia Ii , 
II. Gibson; unsound); Oklahoma: 1911, Gillespie XXIX, 211 (1915), on McKnight 1'. U. S. and 
II. State, Ii Okl. Cr. 546, 115 Pac. 620 (letters, Hanish 11. U. S. 
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to the latter case (except perhaps the third) have force here; and it would 
therefore seem that the technical right of the plaintiff, to call the opponent 
as a witness and question him until it appears that the privilege will be 
exercised, should be conceded to operate.8 The same rule should apply to an 
ordinary witness called in a case plainly involving his crimination.9 

(4) For a co-defendant in a criminal case, the privilege of course applies; i. e., 
one defendant cannot call a co-defendant unless the la tter waives his privilege.1o 

§ 2269. Judge's Watiling to the Witness. It.iu~!!tQ!?ible.J.Q argue that the 
witness should y.p warned and-notified, when a criminating fact is inquired 
abouf,'tliiii-ile has by law an option to refuse an answer; and this view 
was often insisted upon, a century ago, by the leaders at the Bay: 

1783, Mr. BeaTCTojt, arguing in BembrUlge'8 Tricll, 22 How. st. Tr. 143 (for the defenC1!): 
"It is true he was examined in a mode of inquiry in which it was not improper perhaps, 
to examine him; but it cannot be doubted that the persons who did examine him saw 
that the questions that they put upon that occasion tended to criminate the person under 
that examination. What does your lordship do in that situation? What every judge 
do, even down to the lowest justice of the peace, even to committee-men upon elections, 
whenever a question of that sort is asked of a v.;tness? 'Stop; understand that you are . 
at your own discretion whether you v.;ll answer that question or not; you need not accuse 
yourself.' The law of England is that no man is bound to accuse himself; and the man 
who administers that law best always takes care to give that caution." 

1794, Mr. ETsl..-ine, in Watt's Trial, 23 How. St. Tr. 1265 (for the defence): "I conceive 
it to be of all things the idlest and trJoot superfluous to recognize as a principle of law that a 
witness is not to answer a question that might criminate himself, without at the same time 
warning him what might or not be a question where the answer might criminate himself." 

'Eng. 1855, Boyle 11. Wiseman, 10 Exch. 
647,653 (libel; the defendant objected to being 
sworn, on the present ground; held, that he 
must be aworn. and could object upon being 
asked questions); Can. 1867, Burton P. Young, 
17 Low. Can. 379, aemble (cited ante, § 2260) i 
U. S. 1921, Ridge II. State, 206 Ala. 349, 89 So. 
742 (abatement of nuisance of house of 
prostitution, nnder St. 1919, Feb. 12, p. 52; 
the requirement of a swom answer, held not to 
violate the privilege, since the "respondent 
can successfully invoke the protection of his 
constitutional privilege by making a proper 
showing to the Court, II if his answer should 
involve a crime); 1916, People II. Seymour, 
272 Ill. 295, III N. E. 1008 (contempt; "no 
question of that kind arises on the record, since 
he claimed no exemption from answering "). 

Contra: 1919, Warmbein 11. Ulrich, Man .• 
a W. W. R. 959 (crim. con.; motion to compel 
attendance of defendant to be examined for 
discovery, denied, under Eng. St. 32 &: 33 
Vict. c. 68, t 3, quoted ante, § 2252); 1900. 
Re Green, 86 Mo. App. 216 (citation nnder 
statute against a former administrator, with 
interrogatories charging concealment, embez
alement, etc.; the defendant's situation being 
"analogous to that of a defendant in a criminal 
sui~, II "he cannot be called by the opposite party 
aa a witness "). 

• Can. 1915, Re Isler. 25 D. L. R. 845. Onto 
(application from a French court to take the 
deposition of I. for criminal proceedings . 
pending against I. in France; per Middleton, 
J., the order issued, leaving it to I. to claim 
or waive privilege; .. the only limitation upon 
the right to examine is found in R. S. Can. 1906, 
c. 145, § 45. which gives the the same 
right to refuse to answer questions tending to 
criminate, or other questions, which a party 
would have in a cause pending"). 

U. S. 1902, U. S. II. Kim ball, 117 Fed. 156, 
163 (gland jury); 1886, Ex parte Stice, 70 Cal. 
51, 53, 11 Pac. 459 (like Eckstein's Pet., Plio.) ; 
1903, Ex parte Gfeller, 178 Mo.'248, 77 S. W. 
552 (interro«atories to a witness in a 
agBinst E. for discovery of property 
from an estate; interrogatories allowed ; 
distinguishing Re Green, n. 8. BUpta); 1892, 
Eckstein's Petition, 148 Pa. 509, 516, 24 Atl. 
63 (a witness is not exempted from heine 
sworn because incriminating questions are 
likely to be asked); 1920, Re Adams, 42 S. D. 
592, 176 N. W. 508 (subplllDa by a 
of connty council of defence; party not entitled 
to refuse to appear merely because he would 
be asked criminating questions). 

10 1919, State p. Medley, 178 N. C. 710, 100 
S. E. 591. 
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§ 2269 PRIVILEGE AGAINST SELF-INCRIMINATION [Ca.-\p. LXXVIII 

But there are opposing considerations. In the first place, such a warning 
would be an anomaly; it is not given for any other privilege; witnesses are in 
other respects supposed to know their rights; and why not here? In the 
next place, it is not called for by principle, since, until the witness refuses, it 
can hardly be said that he is compelled to answer; nor is it material that he 
believes himself compelled, for the Court's action, and not the witness' state 
of mind, must be the test of compulsion. Again, the question can at any 
rate only be one of judicial propriety of conduct, for no one supposes that an 
ans\ver given under such an erroneous belief should be struck out for lack of 
the warning. Finally, in practical convenience, there is no demand for such 
It rule; witnesses are usually well enough advised beforehand by counsel as 
to their rights when such issues impend, and judges are too much concerned 
with other responsibilities to be burdened with the prevision of individual 
witnesses' knowledge; the risk of their being in ignorance should fall rather 
upon the party summoning than the part~r opposing. 

Nevertheless, it is plain that the old practice was to give such a warning, 
when it appeared to be needed. l ut, 

for • =---, ----~ -
practICe seems to. ve n ~r: 
rule was concerned.!! 

this 
, so far at least as any genera) 

In the United States both the rule and the trial custom vary in the dif. 
ferent jurisdictions.3 No doubt a capable and painstaking judge will give the 
warning, where need appears; but there is no reason for letting a wholesome 

degenerate into a technical rule. 

§ 2269. I 1725, L. C. Macclesfield's Trial, 292 ("It is "'ithin the diSl!retion of the Court, 
16 How. St. Tr. 850 (Mr. Solicitor-General: and the usual practice, to advise a ""itncss 
.. It is our duty that he ~hould not be surprized that he is not bound to criminate himself, 
into a question that may 8ubject him to a where it appears necC!!88ry to protect the 
punishment .•.• We ought to let him know rights of the witness"); .Mias. 1904. Ivy 17. 

that all nnswer to thc question may subject State, 84 Miss. 264, 36 So. 265 (" the better 
him to a prosecution "); 1783, Mr. Bearerort, practice" requires II. warning); N. H. 1854, 
quoted supra: 1809, L. C. Eldon, in Lloyd 17. Janvrin 17. Scammoll, 29 N. H. 280, 290 (" Tho 
Passinghnm. 16 Ves. Jr. 59, 64 ("The practiee Court will frequently interfere and inform 
formerly was that the judge told the witness the witness of his privilege"); N. Y. 1833. 
he wru: not bound to answer the question "). Taylor 1:. Wood, 2 Edw. Ch. 9-1 (the Court 

2 1809. L. C. Eldon. in Paxton 17. Douglas. should advise the witness) ; Pa. 1842. 
16 Ves. Jr. 2a9, 242 ("Now. it appears to be llalph 17. Brown, 3 W. de S. 395, 400 ("the 
understood that he may waive the objection judge ought to advise the witness of his privi
and proceed if he thinks proper; and in gen- lege "); S. D. 1906. State r. Mungeon. 20 
eral it is left to his OWll discretion "); 1854. S. D. 612. lOS N. W. 552 (inccat; the prose
Parke. B .• in Att'y-Gen'l v. Radloff, 10 Exeh. cutrix being unwilling to testily. the COurt'1I 
84, 88 (" I think that a ",itncss ought to mako refusal to advise her of the privilege, on 
the objection himself"). demand of defendant's counsel, W88 held not 

• Ga. 1896. Dunn t>. State, 99 Ga. 211. improper); VI. 1840, Smith 17. Crane, 12 Vt. 
25 S. E. 448, 81'mble (caution is not required) ; 491. 493 (" Ordinarily" he should be told of 
Haw. 1896. Repuhlic r. Parsons, 10 Haw. 601. his privilege. when it is Iikeh' to apply); Wi.. 
605 (the Court is not bound to instruct); 1899. Emery 11. State. 101 Wis. 627. 78 N. W. 
JU. 1900. Bolen f. People. 184 III. 338. 56 N. E. 145; 1913, State 17. Lloyd. 152 Wis. 24, 139 
408 ("whl'n such inquiry las to the tu:tent of N. W. 514 (examination befcre the State 
his right to rpfuse) is made by the witness, it fire-marshal; warlling held 1I0t nceeBSary). 
is the duty of the Court to inform him ") ; of " 
Mallif. 1816, Mayo v. Mayo, 119 Mass. 2908s6~a.D~., ~~~~.:._is~n:!:oti!!:::~cd:,:.,pos=,.t. § 2270. note :I. 



§§ 225~22841 CLAIMING THE PRIVILEGE § 22iO 

§ 2270. ilia,. Claim the PrivUege; Part,., Witness, Connsel; Uect of 
Erroneous OvertuJ!ng of Claim. The privilege is that of the person under' 
examination as witness, and, like all other privileges, is intended for his pro
tection onl:-' (ante, § 2196); consequently, it does not concern a right of the 
party cailing him; 

1870, COCKBURN, C. J., in R. v. Kinglake. 22 L. T. R. N. B. 335: "By refusing to be 
examined, the witness may have c:\.']>Osed himself to imprisonment for contempt or to a 
fine. But that merely concerns the '\\;tness himself. If he to give his evidence 
voluntarily. it would be perfectly good e\;dence. and would not be illegal evidence in any 
sense whatever. and therc could be no cause of complaint. If so, what difference does it 
make that he has givcn his c\;dence in consequence of some coercion '\\'hich has been put 
lipan him?" BUCKBt:RN, .1.: "Granting that a wrong was done to the v.;tness. it is a 
ground of complaint for him and no one else." 

1842, NELSON, C. J., in CloyclJ Y. Thaycr. 3 Hill 564, 566: "The pri'l';lege belongs 
exclusively to the witness, who may take advantage of it or lIot, at his pleasure. . . . If 
ordcred to testify in a case where he is privileged. it is a matter exclusively between the 
COllrt nnd the witness. The latter may stand out and be committed for contempt, or he 
may submit; uut the party has no right to interfere or complain of the error. It would 
be othern;se if the Court allowed the privilege in a case where the witness had not brought 
himself within the rille. as the [cross-examining) party would then be improperly deprived 
of his testimony." 

(1) It follows, where the party and the lvitness are separate person.'!, that 
the witness must be left to make the claim for' and the . party 

• 

rna\' not make him' 1 t the . ' 
as such, give .l}.ll~l~~_.warni of. . :1 
judge to do-so; 2 and;-iiiian~·, the calling party has no 

, , 
; " ' , 

.... . not, 
or require the 

for 

§ 2270. 1 Enoland: 1870. R.I>. Kinglake. eoun.sel. an obje( 'ion on his behalf may be 
2:.! L. T. R. s. s. 335 (quoted supra). taken by coumcl: 1827, Seymour's Trial, 

UniUd Sialell: Fed. 1906, McAlister 1>. N. Y., 3 ArneI'. St. Tr. 385. 401 (alxiuction 
Henkel, 201 U. S. 90, 26 Sup. 385 (a corl>ora- of Morgan. the renegade Mason). 
tion cannot elnim for its officer as witlleSl.:) : Compare the rases cited ante. § 2196. 
AltUka: Compo L. 1913. § 1507 (quoted a1l/e, A corpuralion may of course claim by its 
§ 2252); Colo. 1891. Lothrop 1>. Roberts. 16 Offifers: 1897, O'I\"1'Y V. World Newspaper Co., 
Colo. 250, 254. 27 Pac. 698; 1903. Barr P. 17 Onto Br. 387; 1906. Hale r. Henkel. 201 
People. 30 Colo. 522, 71 Pac. 392; D. C. 1918, U. S. 43. 26 Sup. 370. umble. 
Graul 1>. U. S .• 47 D. C. App. 543; Ill. 1960. Compare the rule for documCIIll$ oC a 001'-
Bolen 1'. Pr-ople, 184 III. 338. 56 N. E. \408: poratioll (onte. § 2259). 
1902, New York Life Ins. Co. t'. People.\.195 : ESOL.\ND: 1826. ThomM D. Newton, M. 
III. 430. 63 N. E. 264; Ind. 1884. South Bend &:!\1. 48. note (L. C. J. Tenterden would not 
r. Hardy. 98 Ind. 577. 583; Ia. 1892. Clifton allow coulllICl to object or argue as to the 
r. Grunger,86 In. 573. 575;53K. W.316;1905, privilege); 1831. R. r. Adey. 1 Mo. &: Rob. 94 
Htate t>. Cobley, 128 In. 114. 103 N. W. 9!1: (L. C. J. Tenterden: "The privilege is that 
Mich. 1869, Foster 1>. People. 18 Mich. 266, of the witne.ss. not of the party: and I think 
271; Mi&8. 1876. White 1>. State. 52 Miss. therefore that counsel have no right to inter-
216,225: N. J. 1830. Fries 1'. BruvJer. 12 N. J. fere for the purpose of excluding an examina
L. 79; N. Y. ) 826. Southard r. Rexford, 6 Cow. tion to which. as against their client. there i5 
254, 259 (" It is a personal privilege only") : no objection "). 
1842, Cloycs 1>. Thayer. 3 Hill 564. 566: 1843, UNITED STA"I"E;;: Colo. 1903. Barr 1>. People. 
Ward r. People. 6 Hill 144, 146; 1845. People 30 Colo. 522, 71 Pac. 392 (the party cannot 
1>. Bodine. 1 Denio 281, 314: Or. Laws 1920. require that the judge iustruct the witness): 
! 870 (quoted ante. § 225~); Tex. 1895. Ingcr- },flUS. 1837, Com. r. Shaw. 4 Cush. 594 (sua
soIl>. MeWil!ie. 87 Tex. 647. 30 S. W. 869; tnining the trial judge's refusnl. on demand by 
Wi.!. 1869, State r. Olin. 23 Wis. 309, 319. the party as matter of right, co infOJUI the 

But where the witness is represented by witness of his pri\'i1ege); 1859, Com. 1>. Howe, 
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and the answer com-
would seem, , that the opposmg party 

if the opposite error were committed and the answer erro-
neously suppressed; because in the former case the error would have the 
effect merely of admitting facts concededly relevant, while in the latter case 

would have the effect of excluding relevant evidence.4 

(2) Where the party and the witness are identical, it would seem that the 
same results must follow; i. e. neither can the counsel make claim on the 
party-witness' behalf; S nor can an error in denying the privilege be com
plained of by the party for the purpose of overthrowing the proceedings in 
the cause; for, in his capacity as a witness, he must employ the course ap
propriate to a witness; but most Courts would probably decline to accept 
this conclusion in the latter respect.6 

13 Gray 26. 31 (similar); N. Y. 1833. Taylor 1>. Kinglake); la. 1890. State 1'. Van Winkle. 
v. Wood. 2 Edw. Ch. 94 ("The counsel of th6 80 Is. 15.45 N. W. 388; 1905. State 1>. Cobley. 
parties have no right to interrupt the examina- 128 Ia. 114. 103 N. W. 99; N. Y.1842. Cloyes 
tion by advising a witness that be is not bound 1>. Thayer. 3 Hill 564. 566 (quoted IlUpra): 
to answer the question"; yet. if the witness N. Car. 1903. Stnte v. Morgan. 133 N. C. 743. 
desires to decline. he may apply to the party's 45 S. E. 1033; Pa. 1853. Phelin 1>. Kenderdine. 
counspl tor ndvice); N. Dak. 1896. State v. 20 Pa. 354. 363. semble; P. R. 1919. People 1>. 

Kent. 5 N. D. 516. 67 N. W. 1052; 1899. Banks. 27 P. R. 296 (adultery; approving 
State 1>. Ekanger. 8 N. D. 559. 80 N. W. 482; Samuel 1>. People. Ill .• supra); S. Car. 1896. 
S. Car. 1896. State 1>. Butler. 47 S. C. 25. 24 State v. Butler. 47 S. C. 25. 26. 24 S. E. 991 
S. E. 991; S. Dak. 1906. State 1>. Mungeon. (refusnl to instruct as to privilege. not nvaiJable 
20 S. D. 612. 108 N. W. 552 (cited ante. § 2269. as error for the party). 
n. 3). Contra: .Vass. 1837. Com. 1>. Kimbnll. 24 

Contra: 1892. Clifton v. Granger. 86 Ia. Pick. 366. 368 (on the ground that "it could 
573. 575. 53 N. W. 316 (the claim may be not be held that the vcrdict was supported by 
made through counsel f<>r the party); 1906. legal evidence"); 1849. Com. v. Shaw. 4 
State v. Barker. 43 Wash. 69. 86 Pac. 387 (said Cush. 594 (apparently approving Com. v. 
'obiter,' without citing authority. that an Kimbnll. as involving "the ouly mode prac
attorney. who w::.s signalling a witness to claim ticable for revising such decision "); Wis. 
privilege. might" interpose suitable and timely 1869. State 1>. Olin. 23 Wis. 309. 318 (" It seems" 
objections" to the questions). that "a party" may appeal). 

But note that where the counsel is objectino Compare the cases cited ante. § 2196. 
to improper cro8s-examination to character and 4 Eno. R.I>. Kinglake. Cloyes 11. Thayer. 
is not claiming privilege . the distinction quoted 8Upra; U. S. 1913. State v. Cox. 87 
already adverted to (ante. § 2268).· he is of Oh. 313. 101 N. E. 135; and the like general 
course entitled to speak; this distinction is principle for all privileges (ante, § 2196). 
brought out ill the opinion in South Bend 1>. I 1875. State 11. Wentworth. 65 Me. 234. 
Hardy. 98 Ind. 577. 584 (1884). 241; 1896. State v. Kent. 5 N. D. 516. 67 N. W. 

3 ENGLAND: 1870. R.I>. Kinglake. 11 Cox 1052 (because otherwise it caD not be lIupported 
Cr. 500. 22 L. T. R. N. s. 335 (a witness having by the witness' oath; but counsel may raise 
been compelled to answer against his protest. the point. and ask that the witness be apprized 
held. that the party against whom his evidence of his rights and given an opportunity to make 
was given had no ground of exception). the claim). 

,... UNITED STATES: Fed. 1894. Morgan zo. Hal- Contra: 1878. People 1>. Brown. 72 N. Y. 
rstadt. 9 C. C. A. 147. 60 Fed. 592. 596. 20 571.573; 1905. State 1>. Shockley. 29 Utah 25. 

U. S. App. 417. 424 ("if the witness waives his 80 Pac. 865 (the reasoning it. this opinion is 
pri\ilege. or the Court disregards it a'nd fallacious; Bartch. C. J .• diss.). 
requirea him to answer. the party has no right • Eng. 1856. R.II. Scott. 1 D. & B. 47 (quoted 

interfere or complain of the error"); 1907. ante, § 850. note 8); U. S. 1878. People :>. 
Taylor v. U. S .• 152 Fed. 1.7. C. C. A. (l\{oI'Kon Brown. 72 N. Y. 571. 573 ("An error com
v. Halberstadt followed); Ala. 1.907. Beau~ mitted by the Court against him may inure 
voir Club v. State. 148 A!a. 643. 42 So. to his benefit as a party"). This reason 
1040 ("the party cannot I'eview the action would be suitable for a game of whist. 
of the Court here "); ill. 1896. Samucl 1>. How an erroneous ruling of this sort ought 
People. 164 Ill. 379. 45 N. E. 728 (following R. to be trested is shown in Pendleton to. U. s .. 
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§ 2271. woo Determine the Cle.jm; Judge Witness. Plainly, by 
all principle, the judge at a trial is to pass upon the application of rules of 
evidenc.e and to determine incidenta.l. queshons of .fa.ct,lm9~ .. ~h!ch t~e!i: 
application depends. l On the other hand, and plainly also, if the data which 
~show that the answer to a certain question does in fact criminate or tend 
to criminate are to be disclosed to the judge by the witness claiming the 
privilege, then the very disclosure has been made which the privilege aims 
to protect. It is true that the disclosure could be made without the hearing 
of the jury (as questions involving the admissibility of evidence are usually 
presented by counsel); but none the less has the disclosure been compelled, 
and by judicial compulsion; so that this expedient, which is adequate to 
solve other questions of privilege,2 seems here inappropriate, and has never 
found favor. This dilemma was in England the source of long judicial 
hesitation and difference of opinion: 3 

1909. 216 U. S. 305. 30 Sup. 315 (the Phili~ 
pine trial judge. in his finding. having noted 
that "the accused did not use his right to 
testify in his own favor." and the Philippine 
Supreme Court in denying a new trial having 
explicitly declared that "this Court in deciding 
the cause did not take said fact into consid
eration. but rendered the decision in 'accord
ance with the proofs." the Federal Supreme 
Court held that the original error, if any. "was 
not repeated in the Supreme Court and is not 
a ground of legal complaint "). 

What constitutes CUlilpuUion. in such a 
case. ought not to be a difficult question; 
compare with the following the cases IInder 
confessions before a magistrate (ante. §§ 849. 
850. 852); 1902, U. S. 11. Kimball, C. C .• 
117 Fed. 156 (certain witnesses. afterwards 
indicted. held not to have been compelled at 
a gland jury investigation; compulsion held 
to signify first a claim of privilege, an "expres
sion of lInwillingnc88 in some fOlm." and next 
an over-riding of the claim; the opinion 
unnece883rily dignifies by lengthy considera
tion the quibbles of the defendant). 

Of course the improper compulsion of an 
accused by a jmtiu 01 the peace to answer an 
incriminating question does not entitle the 
accused to plead immunity when tried before 
a jury. even though such answer cannot be 
used against him: 1912. Scribner 11, State. 
9 Oklo 465, 132 Pac. 933; 1913. Faucett 11. 

State, Oklo ,134 Pac. 839. 
Whether an answer l:f1oneously compelled. 

but falsely given. is 1Je1;ury, is a different 
question: 1903. State 11. Faulkner, 175 1\10. 
M6. 75 S. W. 116 (citing the precedents fully) ; 
1903. State 11. Lehman. 175 Mo. 619. 75 S. W. 
139; 1905. State ~. Faulkner, 185 Mo. 673. 
84 S. W. 967; 1918. State 11. Caperton, 276 
Mo. 314. 207 S.W. 795. Of course, a false state
ment made in answer to questions which the 
witnellll could by pri:ilege Mile re/med to amwer 

but did not refuse to answer, leaves him liable 
to perjury: 1908, People 11. Cahill, 193 N. Y. 
232. 86 N. E. 3S. But, of course, also, an an
swer confessing under compulsion that an answer 
on alo""uJr examination was false cannot be used 
on a trial for perjury in the fOI'wer answer: 1912, 
State P. Thornton. 245 Mo. 436. 150 S.W. 1048. 

For the course of proceeding in a pr03ecu
tion lor the offence of wilful refusal to testify, 
see U. S. 11. Praeger, C. C. A. • 149 Fed. 
474. 484 (1907; court-martial). 

How far a judicial order overruling a cla'im 
is interlocutory only and therefore not subim 
to appe(ll, is considered in Alexander 11. U. S .• 
201 U. S. 117. 26 Sup. 356 (1906); Doyle If. 

London Guarantee &: A. Co., 204 U. S. 509, 
27 Sup. 313 (1907). 

§ 2171. 1 Post, § 2550. 
'Post, § 2322. ante, §§ 2193. 2212. 
a The British rulings, before and after the 

above cases, are as follows: England: 1847. 
R. 11. Garbett. 2 C. &: K. 474, 494. 1 Den. Cr. 
C. 276 (whether the mere declaration of the 
witness sufficed; not decided; quoted .rupra) ; 
1851. Short 11. Mercier. MeN. &: G. 205, 218 
(L. C. Truro: "It will satisfy the rule if the 
witncss state circumstances. con.nstent' on 
the face of them with the existence of the 
peril alleged and which also render it extremely 
probable; ... if the fact fOlIDa one of a se
ries, and a party declines to answer who alonc 
knows all the circumstances and how the fact 
is connected with others which may form a 
chain of evidence by which guilt may be 

I apprehend that in such a case 
the Court would be disposed to assist the 
party"); 1852. Fisher 1l. Ronalds. 12 C. B. 
762 (bill of exchange: plea. illegal gaming 
as a consideration; question as to a roulette
table being in the room. held privileged. the 
witness claiming that it would tend to incrimi
nate him: whet·her "the statement oHhewit

is conclusive." not decided. but Maule, 
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1847, R. v. GarbeU, 2 C. & K. 474, 492, 2 Cox Cr. 448, 1 Den. Cr. C. 2i6. ::\Ir. ~J/artin: 
"It is for the ':liscretion of the judge, where he is sati~fied of' bona fides' in the witness, and 
sees real danger to him, to allow" him to decline to answer; otherwise a witness might 
say 50 in I!very case and as to everything." MAULE, J.: "The judge may think that a 
man knows his own affairs better than anybody else knows them." •.• ROLFE, B.: "If 
the witness says on his oath that he believes the answer will criminate him, can you 
compel him to give the answer after that?" WILL&.'>, C. J.: "I have known judges over 
and over again tell the witness he must answer." PARKE, B.: "It must appear to the 
judge that the answer really had some tendency to criminate the ,,;tness." Mterwards, 

,\,",a majority of their Lordships held the conviction "TOng; being of opinion that if a 
,I witness claims the protection of the Court on the ground that his answer would tend to 

i( criminate himself, and there appears reasonable ground to believe that it would do so, 
I h!L.is not compellable to answer." 
".~ 1861, WiLLES, J., in Ex parte Fel/tandez, 10 C. B. N. S. 3, 39: "Some judges, out of 
tenderness for the witness, have held it a sufficient excuse if he swears that in his opinion 
-where such opinion may be well founded his answering ,,;ll ex-pose him to such pro
ceeding; some have thought that too lax and yielding a practice; but there has never 
been any doubt that it is for the Court to decide whether the circumstances judicially 
before it are such as to excuse the witnesses from answering." 

The danger and impracticability of yielding to the extreme in the protection 
of the witness have been repeatedly pointed out, in passages which demon
strate the necessity of considering that aspect of the problem: 

1882, JESSSL, M. R., in Ex parte Reyrwlds, 15 Cox Cr. 108, 114: "[It) is obvious that 
if you allowed the witness merely on his own statement . . . to refuse to answer the 
question, it would enable II. friendly witness, who wished to assist one of the parties, to 

J., thought that it was); 185.5, Parke, B., in witness answering unless he is satisfied that 
Osborn D. London Dock Co., 10 Exch. 698 the answer will tend to place the witness in 
(" The weight of authority seems to be in peril"; quoted su.pra); 1868, The Mary or 
favor of the rule which requires the witness Alexandra, L. R. 2 Ad. & Ee. 319, 324 (defend
tv aatl::!y the Court "): 1855, PoUock, C. B., ant's oath held sufficient on the facts); 1877, 
in Adams v. Lloyd, 3 H. & N. 351, 357, 361 Ex parte Schofield, L. R. 6 Ch. D. 230, per 
(the view of Maule, J., in Fisher 11. Ronalds, James and Baggallay, LL. JJ. ("the judge will 
approved; conceding an exception where satisfy himself that the objection is a genuine 
"the judge is perfectly certain that the wit- one"); 1882, Ex parte Reynolds, 15 Cox Cr. 
ness is trifling with the authority of the Court 108, L. R. 20 Ch. D. 294 (bankruptcy; an 
• . • having in reality no ground whatever auctioneer, WI witneas, was asked whether he 
for claiming his privilege "); 1857, Sidebot- had executed "a certain deed, but refused to 
tom v. Atkins, 3 Jur. 631 (V. C. Stuart dis- answer; the judge compelled him, not seeing 

with Mr. J. Maule's extreme opinion, "any chance of an answer to that question 
and thought that the Court WWl to judge fOliping a link in a chain" of crimination, and 
on the circumstances of the case); 1859, Re believing that the witness was "setting up 
Mexican & S. A. Co., 27 Beav. 474 (Rom illy, excuses which have no kind of foundation": 
M. B.: .. In a great numbcr of ipstances the the witneas was held bound to answer, unless 
witness himself must bc the only person to the judge believes that .. he is declining to 
detelmine that point. but certainly, where answer 'bona fide' for his own protection and 
all the facts relating to it are brought I.Jefore there is any appreciable danger to him"; 
the attention of the Court, then I am of approving R. 17. Boyes and Ex parte Schofield; 
opinion that it is for the Court to determine Bacon, V. C.: "Am I not bound to exercise 
it"); 1861, Ex parte Fernandez, 10 C. B. such portion of common sense as I POSSe!l8, 
N. B. 3, 39 (quoted lIupra); 1861, R. It. Boyes, and to say whether an answer to that question 
1 B. & S. 311, 330 ("If the fact of the witness can possibly criminate anybody?"); 
being in danger be once made to appear, gleat Ireland: 1899, Kelly tJ. Colhoun, L. R. 2 Ire. 
latitude should be allowed to him in judging 199 (libel); 
for himself of the effect of any particular Canac!a: 1888, Ex parte Maguire, 14 Que. 
question •••• Subject to this reservation a 359, 362 «(ollowing R. D. Boyes; careful 
judge is in our opinion bound to insist on a opinion). 
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examination altogether. and to refuse to give his evidence, an evil so ~'reat that, 
when weighed even against the chance of occasionally assisting to convict a guilty man, 
it would certainly far o .... erbear, as a question of public policy, the danger (if it is to be 
treated as a danger) of assisting to convict a guilty man occasionally out of his own mouth." 

1891, STERRE'IT, J., in Com. v. BeU, 145 Pa. 374, 387, 22 Atl. 641, 644: "Was his 
determination, in opposition to the judgment of the Court, to be accepted as a finality, 
and was the Court powerless to enforce its order in the We think not. If it 
was, courts of jUl)tice would be at the mercy of contumacious witnesses. • • • It is the plain 
duty of the trial judge to decide that question. Men who are as conscious of extreme 
susceptibility of crimination as the relator appears to have been would be badly qualified 
to decide such questions, especially in their own " 

But a solution of the dilemma has now been generally accepted; the judicial 
differences to-day, if any, are in the phrasing rather than the substance, and 
concern in effect (as pointed out by Mr. Justice Mitchell) merely the burden 
of proof in the judge's mind. It is interesting to note that, during the two 
generations of repeated judicial' attempts in 'England, there was already 
recorded, even before that controversy began, an opinion of Chief Justice 
i\Iarshall which solved the problem in the manner now recognized as sound: 

1861, COCKBURN, C. J., in R. v. Bayes, 1 B. & S. 311, 321: "To entitle a party called 
as a witness to the pri .... ilege of silence, the Court must see, from the circumstances of tlle 
case and the nature of tIle evidence which the "itness is called to gi .... e, that there is 
reasonable ground to apprehend danger to the witness from his being compelled to answer; 
• • • [although] if the fact of the witness being in danger be once made to appear, great 
latitude should be allowed to him in judging for himself of the effect of any particular 
question. . • • Further than this, we are of opinion that the danger to be apprehended 
must be real and appreciable, ,,;th reference to the ordinary operation of law in the ordi
nary course of things;' hot a danger of an imaginary and unsubstantial character, having 
reference to some ell.i.raordhiary and barely possible contingency, so improbable that no 
reasonable man would suffer it to influence his conduct. We think that a merely remote 
and naked possibility, out of the ordinary course of the law, and such as no reasonable 
man would be affected by, should not be suffered to obstruct the administration of 
justice. The object of the law is to afford to a party, called upon to give evidence in a 
proceeding 'inter alio.~,' protection against being brought by means of his own e\idence 
"ithin the penalties of ilie law. But it would be to convert a salutary protection into a 
means of abuse if it were to be held that a mere imaginary poRSibility of danger, however 
remote and improbable, was sufficient to justify the ,,;thholding of evidence essential to 
the ends of justice." 

1807, :rvlARSHALL, C. J., in Burr'~ Trial, Robertson's Rep. I, 243: "It is alleged that he 
[the "'itness] is and from the nature of things must be the sole judge of the effect of his 
answer; that he is consequently at liberty to refuse to answer any question, if he will say 
upon his oath that his answer to that question might criminate himself .•.. [But] there 
is no distinction which takes from the Court the right to consider and decide whellier 
any direct answer to the particular question propounded could be reasonably supposed to 
affect the witness. There may be questions no direct answer te. which could in any deglee ' 
affect him; and there is no case which goes so far as to say that he is not bound to answer 
such questions. • • . When two principles come in conflict ,,;th each other, the Court 
must give them both a reasonable construction so as to preserve them boili to a reasonable 
extent. The principle which entitles the United States to the testimony of every citizen, 
and the principle by which every witness is privileged not to accuse himself, can neither 
of them be entirely disregarded. They are believed both to be to a reasonable 
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e.xtent, and according to the true intention of the rule and of the exception to that rule, 
by observing that course which, it is c:-onceived, Courts have generally observed; it is this: 

• 
: When a question is propounded, it belongs to the Court to consider and decide whether , 

any answer to it can implicate the witness; if this be decided in the negative, then 
he may answer it without violating the privilege which is to him by law. If a 
direct answer to it may criminate himself, then he must be the sole judge what his answer 
would be; the Court cannot participate with him in this judgment, because they cannot 
decide on the effect of his answer without kno'wing what it would be, and a disclosure of 
that fact to the judges would strip him of the privilege which the law allows and which 
he claims." 
. 1890, MITCHELL, J., in State v. Thaden,43 Minn. 253, 255, 45 N. W. : "The problem 

. is how to administer the rule so as to afford u pro e WItness, and at the same 
i time prevent simulated excuses. All the authorities agree to the general proposition that 

the statement of the witness that the answer ",ill tend to criminate himself is not neces
sarily conclusive, but that this is a question which the Court will determine from all the 
circumstances of tlle particular case, and the nature of the evidence which the witness is 
called upon to give. But the question on which the cases to differ is as to what we 
may call tile burden of proof; some holding that the statement of the witness must be 
accepted as true, unless it affitluatively appears from the circumstances of the particular 
case that he is mistaken, or acts in bad faith, while other cases hold that, to entitle a 
witness to the privilege of silence, the Court must be able to from the circumstances 
of the case and the nature of the evidence called for, that there is reasonable ground to 

; apprehend danger to the witness, if he is compelled to answer. . • • The difference is 
: theoretical, rather than practical; for it would be difficult to conceive of an instance where , 
! the circumstances of the case, and the nature of the evidence called for, would be entirely 
: neutral in their probative force upon the question whether or not there was reasonable 
: ground to apprehend that the answer might tend to criminate the witness. After con
; sideration of the question and an examination of the authorities, our conclusion is that 

, ~;., the best practical rule is that laid dowu in some of the English cases, and adopted and 
.,::~ '/ followed by Chief Justice Cockburn, in Reg. tl. Boyes. • •• To this we would add that, . 

, 'when such reasonable apprehension of danger appears, then, inasmuch as the witness 
, alone knows the nature of the answer he would give. he alone must decide whether it 
~ould criminate him. This, we think, is substantially what Chief Justice Marshall meant 

:. 'by his statement of the rule in the Burr trial." 

This summing-up of Mr. Justice Mitchell leaves nothing to he added, and 
ought to remain the last word in the development of the rule. In the courts 
of the United States, a few of the earlier rulings inclined towards Mr. Justice 
Maule's extreme view in :Fisher v. Ronalds; but the later decisions have gen
erallyadopted the common principle of R. v. Boyes and U. S. v. Burr, and the 
phraseology of either the one or the other.4 

• Federal: 1807. U. S. II. Burr (quoted, 145 Fed. 709. D. C. (witness' claim held not 
/!Upra); 1883. U. S. II. McCarthy. 18 Fed. 87 sufficient on the facts); 1906. U. S. 11. Collins. 
(R. II. Boyes apprOVed); 1896. Ex parte 146 Fed. 553. D. C. (rule applied to a party 
Irvine. 74 Fed. 954 (the Court's discretion summoned to produce doclllm:nta before a 
controls. depending upon whether there is grand jury); 1917, Mason II. U. S., 2ft U. S. 
reasonable gIound to infer crimination); 362, 37 Sup. 621 (gambling; the witne"" W&8 
1904, Re 134 Fed. 109. D. C. (a bank- sitting at a table with the persons charged 
rupt pleading the privilege for his books with gambling; "if at this time you IIBW any 
"should be required to brmg the books and one playing a game of cards at the table at 
papel'll . . . beCore either the Court or the which you Were sitting," held not improperly 
referee." the Court to "pass upon the prob- compelled to be answered) ; 
ability of danger"); 1906. U. S. II. Collins, Alabama: 1876. Calhoun II. Thompson,li6 Ala. 
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166. 170 (U If it is not apparent [to the Court) answering. and that his a08ll'er (,snnot, from 
that such would be the tendency o( the answer, the nature o( things. criminate him "); 1862. 
the witness is not privileged "): 1896. Alston Carter~, Beals. 44 N. H. 408, 412 (preceding 
I). State. 109 Ala. 51. 20 So. 81 (the 'llritness casc approved); 1865, Eaton ~. FlUmer, 46 
need not expressly explain. i( the answer N. H. 200. 202 (same) ; 
would clearly criminate); New York: 1830. People ~. Mather. " Wend. 
California: 1900. Ovcrend v. Superior Court, 229. 253 (good opinion by Marcy. J., adopting 
131 Cal. 280, 63 Pac. 372 (the Court must eubstantially the rule in V, S. 1), Burr); 1894. 
decide); 1901. Bradley ~, Clark. 133 Cal. 196, People to. Forbes. 143 N. Y. 219, 231. 38 N. E. 
65 Pac. 395 (similar); 1900. Re Rogers. 129 303 (" The 'II'eight o( authority seems to be 
Cal. 468. 62 Pac. 47 (U It is (or the Court to in (avor o( the rule that tbe witness may ill' 
pass upon the sufficiency o( the objection to) ; compelled to answer when he contumaciously 
Florida: 1896. Ex parte Senivr. 37 Fla. I, 19 re(uscs. or when it is perfectly clear and plain 
So. 652 (the Court is to decide on all the that he is mistaken "); 1900. People 1). Priori. 
circumstances. but the witness cannot be 164 N. Y. 459. 58 N. E. 668 (it restslargcly in 
required to explain); 1899. Wal1s.ce to. State, the trial Court's discretion; to justify com-
41 Fla. 547. 26 So. 713 <the witness need not pulsion. it must at least clearly be shown that 
<'xplain how it would criminate); an answer would not incriminat<') ; 
Georoia: 1913. Empire LiCe Ins. Co. 11. Einstein, North Carolina: 1880. La Fontaine v. Southern 
12 Ga. App. 380. 77 S. E. 209 (rule in Burr's Vndel writers' Ass·n. 83 N. C. 132. 141 (approv-
Case (ollowed) ; ing Osborn 1). Dock Co., Eng.) ; 
Hawaii: Rev. Laws 1915. § 2616 (the privilege Ohio: 1909. McGonay v. Sutter. 80 Oh. 400. 
shall not be allowed to any witness (or any 89 N. E. 10 (rule in Burr's Trial approved; 
question "relevant and material to the matter here on habeas corpus; explaining the earlier 
in issue." unless the Court "shall be o( the clISe of Warren 1". Lucas. 10 Oh. 336); 
opinion that the answer will tend to subject Pennsylvania: 1891. Com. 1". Bell. 145 Pat 
such witness to punishment for treason. (elony, 374. 387, 22 Atl. 641. 644 (quoted 3Upra); 
or misdemeanor"); Porto Rico: 1902. Re Declter. 1 P. R. Fed. 381 
Illinois: 1909. Manning ~. Mercantile Secur- (answer compelled) ; 
ities Co .• 242 Ill. 584. 90 N. E. 238 (R.~. Rhode 18land: 1901. Rosendale II. McNulty, 
Boyes (ollowed; officers of a. corporation were 23 R. I. 465. 50 Atl. 850 (priyilege held not 
held not to I!tate a ground o(privilegein refusing applicable. where "the questions do not show 
to hand the' corporation books to a receiver, that such a result (as criminationl is possible ") ; 
because some of the cont~nts could not be ,south Carolina: 1819. State v. Edwards. 2 Nott 
incriminating and no specific (acts showing the & McC. 13 (" Something must necessarily be 
criminating portions were named) ; left to the witness"); 1842. Poole 1'. Perritt. 1 
Indiana: 1905. Wilson V. Ohio F. Ins. Co .• 164 Spears 128 (witness allowed to refuse. "upon 
Ind. 462. 73 N. E. 893 (rule in U. S. ~. Burr his own assurance"; "the law docs act wisely 
applied to a. claim by the principal of a bond in leaving it to the witness himself" ; Earle and 
in an action against the surety); Wardlaw. JJ .• diss.}; 1896. State r. Butler. 47 
Iou:a: 1850. Richman 11. State. 2 Greene 532. S. C. 25. 26. 24 S. E. 991 (preceding case 
633 (the ruling in U. S. II. Burr followed); approved) ; 
1861. Printz t. Cheeney.ll la. 469.471 (same); Tezas: 1907. Ex parte Andrews. 51 Tex. Cr. 
1863. State lI. Duffy. 15 Ia. 425. 427 (same); '19, 100 S. W. 376: 1922. Ex parte Copeland. 
1888, Mahanke v. Cleland. 76 Ia. 401. 404, 41 Tex. Cr. ,240 S. W. 314 (rule of U. S. v. 
N. W. 63 (the Court should compel, .. Burr applied) ; . 
reasonable grounds for believing" a tendency Vermont: 1840. Smith v. Crane. 12 Vt. 491. 
to criminate) ; 494 (witness' oath is to be taken. unless the 
MaTt/land: 1885. Chesapeake Club D. State, Court is "fully satisfied such is not the fact, 
63 Md. 446, 455 (R. 1>. Boyes approved) ; i. e. that the witness is either mistaken or acts 
Michigan: 1904. Re Moser. 138 Mich. 302, in bad (aith"); 1907, Re Consolidated 
101 N. W. 588 (rule of U. S. 11. Burr approved; Rendering Co .• 80 Vt. 55. 66 Atl. 790 (rule o( 
Moore, C. J .• diss.): 1906. Re Mark. 146 Mich. State v. Thaden. Minn., approved) ; 
714. 110 N. W. 61 (rule in U. S.11. Burr applied) ; Viruinia: 1881. Temple v. Com .• 75 Va. 892. 
Minnuota: 1890, State 1). Thaden. 43 Minn. 898 (rule in U. S. V. Burr. approved by one 
253.45 N. W. 447 (rule of Cockburn, C. J., in judge; the other two reaerving their opinion); 
R. 11. Boyea. approved; quoted lIUpra) ; 1884, Kendrick lI. Corn .• 78 Va. 490, 495 (rule 
Mu,8ouri: 1829. Ward v. State, 2 Mo. 120, 123 in U. S. 11. Burr approved); 
(following U. S. 1). Burr) ; 1909, Ex parte Gauss. Waahinqlon: 1897. Perkins 11. Bank. 17 Wash. 
223 Mo. 277. 122 B. W. 741 (rule in Burr's 100.49 Pac. 241 (the witness need not expressly 
Trial, applied) ; say that the answer would criminate. if it is 
New Bamp:.ltire: 1854. Janvrin 1>. Scammon, plain from the question; this is going too far. 
29 N. H. 280. WO (" He will-be protected unless for he must of course state what privilege be 
the Court can from the circumstances o( claims) ; 
the that he is in error. or that it is a mere Wiacomin: 1859. Kirschner 11. State, 9 W'"18. 
pretext OD the part o( the witness to avoid 140, 143 (" The Court is to detE:w.ine, under 
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§ 2272. Effect of Claim, aa to Inferences permissible against the 
• 
; (a) General Principle. The question whether an inference may 

be drawn from a person's exercise oj his priui/ege is one which may well puzzle 
by its anomalies. 

1. Both principle and expediency are involved. The layman's natural first 
suggestion would probably be that the claim was a clear confession of the 
criminating fact. The lawyer's natural first answer would certainly be that 
then the privilege would thereby be annulled. Both of these have a truth, 
but only a partial truth. The nature of the issue should not be lost sight of. 
It is not a question of mere reasoning, of the recognition that an inference 
is open. "Logic is logic," ever since the days of the one-hoss shay; and it 
is on that score impossible to deny that the very claim of the privilege in
volves a confession of the fact. "Were you assisting the defendant at the time 
of the affray?"; this may be answered "yes" or "no"; if" no," the fact is 
not criminating and the privilege is not applicable; if" yes," the fact is 
criminating and the privilege applies. The inference, as a mere matter of 
logic, is not only possible but inherent, and cannot be denied. 

Yet, though not denied, can it not be ignored? This is the true question, 
- whether, in view of our trial methods, it is possible and proper to insist 
on the practical ignoring of this inference. If our trial tribunals were not 
divided in function, and if issues of fact and law came equally to the judge's 
mind for decision, the question would be a mere quibble, because the judge 
could hardly perform the impossible feat of ignoring the operations of his 
own mind. But since the jury, and the counsel's efforts with the jury, are 
more or less within the control of the judge irrespective of his own mental 
operations, it remains after all a practical question whether prindpJe and 
expediency require us to prevent, so far as feasible, any further use of the 
inference than such as is inevitable from the mere disclosure of the claim. 
Perhaps the jury ('an effectively be instructed on the subject; at any rate, 
the comment by counsel can be prohibited. Thus the question ceases to be 
merely one of mental gymnastics, and is after all worth attempting to solve. 

For a century this question remained in controversy in England and Canada. 
Until very modern times, it could not arise for an accused's testimony, be
cause the accused could not testify even if he would. But the case of an 
ordinary witness presented very much the same issue; and each generation 
exhibited from time to time the same difference of opinion. Finally, in 1898 
the statute making accused persons competent settled the law.l 

all the circumstances of the case, whether such 
is the tendency of the question ") ; 
Wyoming: 1899, MiskimminsZJ. Shaver, 8 Wyo. 
392,58 Pac. 411 (rille in U. S.I1. Burr approved). 

In chancery practice a special Question may 
nrise, dependent upon the technicalities of that 
system of pleading, 88 to the proper mode of 
furnishing the judge with the data for deci
sian: 1818, Sharp II. Sharp, 3 John. Ch. N. Y. 
407, and the cases cited QlIte, § 2268, n. 4. 

§ 22'12.1 The English and Canadian rulings 
are 88 follows: 

ENGLAND: 1803, Millman 11. Tucker. Peake 
Add. Cas. 222 (L. C. J. EUenoorougb told the 
jury .. that if the witness chose to avail himself 
of that protection which the law gavc him, 
be was not thereby at all discredited "); 1809, 
L. C. Eldon, in Lloyd 11. PAssingham, 16 Ves. 
Jr. 69,64 (quoted 8upr.a); 1817, R. ZJ. Watson, 
2 Stark. 153 (Bayley, J.: "He may demur to 
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In the United States almost universal 
phraSeOi;gy, th~tth~ "iD1erence"-
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has 
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• 

• • 
In varymg 
by a few 

the question, for he is not bound to criminate b/l the judge or b/l ccufUlel," etc. This differed 
himael£; and if he refuse, this is not without its from thc English statute by including the 
effect on the jury .••• It would perhaps be judge in the prohibition of comment, and this 
going too far to Bay that you may discredit provision has since been frequently applied; 
him if he refuse to answer; it is for the jury to the several Provincial statutes are quoted ante, 
draw what inferences they may"; HolroYd. § 488; DOIli. 1916, R. ». Kelly, 34 D. L. R. 
J.: .. If you propose a question to a witness 311, 323 (where the accused elects to make 
and he declines to answer it, his not answering a statement not under oath, the judge may 
can have no effect with the jury "); 1826, state to the jury that thil< ill not the equivalent 
Rose 1>. Blakemore, Ry. & Mo. 383, Abbott, C. of sworn testimony, without violating Can. 
J. ("There was an end of the protection of a Evid. Act, § 4); 1919, Vcuillette 'II. The King, 
witness if a demurrer to the question were to he 48 D. L. R. 158 (murder; judge's comments 
taken as an admission of the fact inquired on the acc~'8 failure in his testimony to 
into"); 1855, Boyle 1>. Wiseman, 10 Exch. 647, deny the act, hcld not improper on the prin-
651 (Parke, B.: .. The protection given by ciple of § 2273, post) ; 
the statute would be of no avail, if the refusal Alberta: 1921, R. I). Gallagher, 63 D. L. R. 
to answer was construed into evidence of 629, Alta. (judge's comment, held improper) ; 
guilt; it is impossihle, however, to prevent Briti4h Columbia: 1920, R. I). Mah Hong 
the jury drawing their own conclusions"; Hing, 53 D. L. R. 356, B. C. (judge's comment 
Alderson, B.: "It seems to me that a party on accused's failure to disclose his defence at 
not denying a fact which it is in his power to the preliminary hearing, held improper, under 
deny givps a color to the other evidence against Can. Evid. Act, § 4); 
him "); 1862, Bartlett I). Lewis, 12 C. B. N. S. NetO Brun8Wick: 1904, R. II. Maguire, 35 
249, 263. N. Br. 609 (the judge's comment on the 

Then in 1898 Mme the statute (quoted alWl, accused's failure to show an alibi, held on 
§ 488) qualifying the accused as a witness, the facts a comment 'iolating Dom. St. 1893, 
which pro,ided that the accused's failure to c. 31, § 4) ; 
gh'e evidence "shall not be made the subject Northwest Tell. 190.5, R. I). King, 6 N. W. 
of any comment by the prosecution." This, Terr. 139, 150 (murder; appl3ing Dam. Evid. 
however, lelt open the question of thejud(le's Act 1893, c. 31, § 4); 
right to comment, in the exereise of his comrnon- Quebec: 1915. R. II. Romano, 21 D. L. R. 195 
lawpowertocommentgenerallyonthee\idence. (comment by the judge, held improper, under 
It was immediately decided, and has since Can. Evid. Act, § 4; the judge's withdrawsl 
been adhered to, that the judge may 50 com- of the comment, held here not to cure the 
ment: 1899, R. 11. Rhodes, 1 Q. B. 77, 83 (the error). 
Court's right to comment to the jury on the : In the following list are found all juris--
evidence is not taken away by the statute dictions except Georgia, New Jersey, Ohio, 
qualifying the accused; and comment on a and South Carolina; but the Court of the 
failure to testify is allowable); 1894, Kops 1'. first-named State (in ~'hich an necll"Cd is as .... 
Reg., App. Cas. 650 (under N. S. Wales St. yet qualified onlY to make a "statement") 
1892,55 Vict. No.5, § 6, the judge may com- has taken the same view (1874, Bird I). State, 
ment on the accused's failure to explain by his 50 as. 585,589), and the Court of the second-
own testimony the evidence against him; and named State has taken the opposite view 
the provision against being .. compellable" to (in the citations in/ra, note 3); in Maine. the 
testify does not forbid the drawing of infer- statute supplanted the decisions collected 
ences); 1908, Mudge's Case, 1 Cr. App. 62 infra, note 3; the statutes are quoted ante, 
(inference made from accused's failure to take § 488; their application usually takes the 
the stand, under St. 1898); 1909, Kirkham's form of prohibiting comment by collnsel: 
Case, 2 Cr. App. 253 (" People who set up an Fed. St. 1878, c. 37, March 16, Code § 1357; 
alihi, and do not go into the box, are not 1892, Wilson II. U. S., 149 U. S. 50, 13 Sup. 
entitled to come here and rely upon that 765: Ala. Code 1907, § 7894; 1888, Cooper 
defence"); 1909, Hampton's Case, 2 Cr. App. II. State, 86 Ala. 610, 6 So. 110 (refllsal to 
274; 1909, Theodorus' Case, 3 Cr. App. 269; exhibit one's body); Alaska: Compo L. 1913, 
1915, George J. Smith's Trial, Notable British ,2258: Ariz. Rev. St. 1913, P. C. , 1229; 
Trials, 1922, p. 308 (wife-murder: the accused's Ark. Dig. 1919, § 3123; Cal. P. C. 1872, § 1323; 
failurototestify, commented on by the judge). 1869, People'll. Tyler, 36 Cal. 522, 527; 1871, 

For the further interpretation of St. 1898, People I). McOungill, 41 Cal. 429; 1873, 
see ante, §l94a. People 11. Russell, 46 Cal. 121, ]23; 1878, 

C ....... 4nA: By Dom. St. 1893, c. 31; 14, People 11. Brown, 5'3 Cal. 66; 1896, People v. 
R. S. 11l..'16, C. 145, Evidenee Act, 14 (quoted Sanders, 114 Cal. 216, 46 Pac. 153; 1898, 
ante, § 488), the RCcused's failure to te!ltify People v. Oolff, 122 Cal. 589, 55 Pac. 407 (hold-
"shall not be made the subject of comment ing C. C. P. ,2061, subd. 6, 7, not appUcable); 
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Courts and Constitutions is the inference permitted to be drawn, against 
one who claims the privilege of silence.3 

• • ,,661-
Colo. Compo St. 1921, § 7101; 1885, Petite 1891, Jordan II. Tex. App. 595, 16 
II. People, 8 Colo. 518; Conn . . Gen. St. 1918, S. W. 543; Utah: L. 1917, § 9279; 
§ 6634; Del. Rev. St. 1915, § 2215; Fla. Rev. Vt. Gen. L. 1917, § 1868, State II. Cam-
G. S. 1919, § 6080; Haw. Rev. L. 1915, § 2613; eron, 40 Vt. 555, 565; Va. Code 1919, § 4778; 

. Ida. Compo St. 1919, § 9131; Ill. Rev. St. Wll8h. R. & B. Code 1909, §2148; W. Va. Code 
1874, C. 38, §§ 35, 426; 1880, Angelo II. People, 1914, C. 152, § 19; 1890, State II. Ice, 34 
96 Ill. 209, 213; 1888, Quinn V. People, 123 W. Va. 244, 249, 12 S. E. 695 (comment held 
Ill. 333, 15 N. E. 46; Ind. Burns' Ann. St. not improper on the facts); Wis. Stats. 1919, 
1914, § 2111; 1877, Long V. State, 56 Ind. § 4071; Wyo. Compo St. 1920, § 7507. 
182, 186; Ia. Annot. Code 1897, § 5484, Compo I This view has been sanctioned by four 
Code § 9464; 1893, State V. Baldoser, 88 la. Courts and one Constitution, though the 
55, 56, 55 N. W. 97; Kans. Gen. St. 1915, statutes cited :rupra, note 2, have since con-
§§ 8130, 8131; Ky. Stats. lIll.5, § 1645; La. trolled the subject in Maine and North Caro-
St. 1916, No. 157; 1898, State v. Marceaux, linn.: FedP,Tal: 1908, Twining v. New Jersey, 
50 La. An. 1137, 24 So. 611; 1916, State 11. 211 U. S. 78, 29 Sup. 14 (State II. Twining, 
Sinigal, 138 La. 469, 70 So. 478 ; Me. Re\'. N. J., Itllpra, held not to mise a question under 
St. 1916, c. 136, §-'O; 1886, State 11. Blinks. U. S. Const. Amendment XIV, and to be 
78 Me. 490, 7 Atl. 269; 1892, State V. Landry, rightly clecided so far as New Jersey law was 
85 Me. 95, 26 Atl. 998; Md. Ann. Code 1914, controlling); Maine: 1867, State II. Bartlett. 
Art: 35, § 4; Mas8. Gen. L.1920, c. 233, § 20; 55 Me. 200, 216 (quoted supra); 1870, State 
1877, Com. 11. Scott, 123 Mass. 239 (comment II. Lawrence. 57 Me. 574, 581; 1871, State II. 
not allowed, even where defendant's counsel Cleaves, 59 Me. 298 (quoted :rupra); M083a-
had improperly nlleged special reasons for chusetts: 1909, Phillips II. Chase, 201 Mass. 
the defendant's failure to take the stand; 444, 87 N. E. 755 (inference and comment . 
unsound, for the, defendant's counsel's act nllowable, except as expressly prohibited by 
was virtually a waiver of the right to prohibit statute; going upon the cases in Maine, New 
comment, and the prosecution's comment Jersey, and England, and upon the inapplicable 
was merely an answer to the defendant's Massachusetts c¥es cite4 post, § 2273, notes 
counsel's); 1886, J~om. II. Hanley, 140 Mass. 6, 8; an extraordinary ruling) ; New Jersey: 
457, 5 N. E. 468; 1909, Phillips v. Chase, 201 18lJ8, Parker 11. State, 61 N. J. L. 308, 39 Atl. 
Mass. 444, 87 N. E. 755 (comment aliow- 651 (careful opinion by Magic, C. J.); 1900, 
able, except when prohibited by statute; see State V. Wines, 65 N. J. L. 31, 46 Atl.l702; 
citation infra, note 3); Mich. Compo L. 1915, 1906, State V. Banusik, N. J. L. , 64 At!. 
§ 12552; 1903, People 17. Hammond, 93 Mich. 994 (comment by the judge); 1906, State II. 

1084, 93' N. W. 1084; Minn. Gen. St. 1913, Twining, 73 N. J. L. 683, 64 Atl. 1073, 1135 
§ 8376; 1894. State II. Pearce, 56 Minn. 226, (cumment by the judge); 1908, State V. Cnlla-
57 N. W. 652, 1065; 1896, State tl. Holmes, han, 76 N. J. L. 426, 69 At!. 957; 1908, State 
65 Minn. 230, 68 N. W. 11; 1903, State 11. II. Skillman, 76 N. J. L.474, 70 At!. 83; 1909, 
Stoffels, 89 Minn. 205, 94 N. W. 675; Miss. State 11. Cnllahan, 77 N. J. L. 685, 73 At!. 235 
Code 1906, § 1918, Hem. § 1578; 1893, Yar- (Court of Ehors and Appeals prior opinion ex-
hrough V. State, 70 Miss. 593, 12 So. 551; plained); 1915, State 11. Connors, 87 N. J. L. 
1895, Reddick 11. State, 72 Miss. 1008, 16 So" ·119. 94 Atl. 812 (comment by the judge; State 
490; Mo. Rev. St. 1919. § 4037; 1918, State II. Cnllahan followed); 1921, State II. Bien, 95 
II. Drummins, 274 Mo. 632, 204 S. W. 271 111'. J. L. 474, 113 Atl. 248; North Carolina: 
(seduction); Mont. Rev. C. 1921, § 12177; 1853, State II. Garrett, Busb. 357 (deaiing 
Nebr. Rev. St. 1921, § 10139; Nell. Rev. L. only with the privilege disgracing 
1912, §§ 7161, 7456; N. H. Pub. St. 1891, facts, but assuming that the witness is not 
0.--2'201, § 25; N. Ma. Annot. St. 1915, § 2166; bound to answer). 
N. Y,'C. Cr. P. 1881, § 393; 1896, People '/I. Compare also the opinion of Buck, J., in , I 
B;och, 150 N. Y. 291, 44 N. E. 977; 1898, State II. Pearce (1894), 56 Minn. 226, 236, 57 
People V. Fitzgerald, 156 N. Y. 253. 50 N. E. N. W. 652, 1065. 
846; N. C. Con. St. 1919, § 1799; N.Dak. This view has also been sanctioned by 
Compo L. 1913, § 10837; Oklo Compo St. 1921. e:z:pre811 cilnatitutional promo in Ohio: 1913, 
12698; Or. Laws 1920, § 1534: Pa. St. 1887. Const. Amendment to Sect. 10, Art. I ("No 
May 23, Dig. 1920, § 21864, Witnesses ,(Pub. person shnll be compelled, in any criminal case, 
L. 1887, p. 158, § 10); P. I. P. C. 1911, Gen. to be a witness ageinst bimself; but his faUure 
Order 58 of 1900, § 15; R. I. Gen. L. 1909. to testify may be considered by the Court and 
c. 292, § 44; 1893, State II.' Hull, 18 R. I. jury and may be made the subject of comment 
207, 211, 26 Atl. 191; S. D. Rev. C. 1919, by counsel"); 1914, State 17. MotIow, 90 Oh. 
I 4879; 1898. State 1'. Garrington, 11 S. D. 202, 107 N. E. 5IS (Const. A.m. 1913 to Scet. 
178, 76 N. W. 326; Ten'n. Shannon~s Code 10, Art. I, construed as not being applicable 
1916, § 5601; Tex. Rev. C. Cr. P. 1911, ,790; to a "case pending" on Jan. 1. 1913); 1919. 
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2. But the inquiry remains necessary whether this majority-solution was 
right or wrong, for, if wfong, it may be set right again. To those who 
have solved the problem in accord with the legislators, the matter has ap
parently been so simple that no elaborate reasoning was necessary in support. 
The following passages represent the grounds vouchsafed: 

1809, L. C. ELDON, in Lloyd v. Pmlltingham, 16 Ves. Jr. 59, 64: "I protest strongly 
against the doctrine that Robert Passingham, ha .... ing demurred to ,so much of the bill as 
seeks a. discovery of facts which have a. tendency to affect him criminally, is on that 
account to be considered as admitting the allE'gntions of the bill; having observed a notion 
prevailing, lately, that a '\\;tncss who refuges to anSWer a question upon that ground is 
therefore not to be believed. Nothing can be more fallacious, as a standard of credit, 
than such a conclusion, or more dangerous to justice bj' depriving the subject of that 
prot~tion to which he is entitled by law." 

1869, SAWYEH, C. J., in People v. Tyler, 36 Cal. 522, 530: "If the inference io question 
could be legally drawn, the \"Cry act of exercising his option as to going upon the stand 
as a witness, whk:h he is necessarily compelled by the adoption of 'the statute to exercise 
olle way or the other, would be, at least to the extent of t.he weight given by the jury to 
the inference arising from his declining to testify, a crimination of himself." 

, 

The various aspects of the argument against suppressing the inference are 
to be found in the following passages,' the notable p.fi'orts being those of 
the Supi;eme Court of ~laine: 

• 

1827, Editora' Note, in Ryan & Moody's Reports, 384: "Where the objection is t.ltat the 
answering the question may subject him to forfeiture, penalty, or punishment, it 
9pen to contend that there is no reason why comments should not be made on the fact 
of the witness' refusal to answer, with a view to satisfy the jur,y of the truth of the fact 
suggested in the question. It would seem that the witness is sufficiently secured from 
penalties, punishment, or forfeitul'c if he is not compelled to say anything which would, 
be evidence against him in pr~dings instituted \\;th those objects; and as neither 
the inferences of collnsel nor the opinion of the jury could have that effect, it appears as 
unreasonable to pre .... ent counsel from dra\\;ng the one as it is impossible to prevent the 
jury from forming the other. The conclusion indeed is so ob\;ous that the only way of 
preventing the jury from forming it i:l by declaring . . . not merely that the question 
need not be answered, but that it ought not to be asked. . . . With respect to questions 
tending merely to degrade, there may be more reason to adopt the principle laid down by 
Abbott, L. C. J., • . • as the ill opinion of the jury and of the persons present in Court 
form:! part of that disgrace aild infamy from which the Court is to protect the \\;tness." 

1862, WILLES, J., in Bartlett v. Lewia, 12 C. B. N. s. 249. 263: "It appears to me that, 
even admitting that the interrogatories are put for the purpose of extracting answers 
which m'ay criminate the party, or of preiudicing him in the estimation of the jury if he 
declines to answer them, they ought to be a~lowed to be put. I must own I have no 
sympathy with a witness who is compelled. in order to protect himself from answering 
a question, to admit that his answer 'IJ,'"uld tend to criminate him." EltLE, C. J.: "I 
know of no principle of law whicn should protect a man who has been guilty of an indict
able offence from being placed in this predicament. . . . A man is not to be punished 

, , 

Leonard ~. State. 100 Oh. 456. 127 N. E. 464 O. Price. Attorney-Genernl or Ohio, in Journal 
(offence agninst the cold storar;e law; the of Crim. L. and Criminology, XIII. 292 
defendant's failure to deny testimony as to re- (" Experience in Ohio. since the ndoption of 
ceipta and deiiveries. held open to comment and the amendment. has fully justified ills adop-. 
inference under COIlftt. 1913); 1922. Mr. John tion"). 

VOL. lV. 57 897 
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upon his own forced admission of guilt. • • • [But] I must confess I do not why a guilty 
man should not be prejudiced in the eyes of a jury." 

1867, TAPLEY, J., in State v. Bartlett, 55 Me. 200, 217: "If a pel"'"on remains silent 
when he may speak, he does so from choice, and the choice he makes upon such occasions 
has always been regarded competent evidence. It is the act of the party. From time 
immemorial the reply or the silence of the accused person, when charged [outside of the 
court], has been regarded as legitimate e\idenr.e on his trial for the consideration of 
the jury. Any act of his, when charged, tending to sustain the charge, may be proved. 
Fleeing from giving contradictory, untrue, or improbable accounts of the matters 
in issue, and refusals to account for the possession of stolen property, are evidences of 
guilt admitted upon the trial of the persons accused. are proofs derived from the 
prisoner's acts, sayings, and silence. He never has been, and is not now, compelled to 
furnish the Court the evidence of the existence of facts. If it be said, these are the 
voluntary acts of the prisoner, the manifest answer is, they are not more so than the 
refusal or neglect to testify. When found in the possession of stolen property and inquired 
of concerning it, he mlUt speak or be silent. When found ",ith the implements used in a 
recent burglary and interlOgated in reference to them, he must answer or be silent. When 
found with the bloody instruments of a foul murder, and he is called upon to explain his 
possession, he mlUt answer or be silent. There is no escape from this. He is in the strait 
betv.ixt the two. He must choose the one or the other. He must speak or be silent. Yet, in 
all cases, it has been the unifonn practice of the Court to admit in evidence the conduct 
of prisoners upon such occasions, and it never has been held an infringement of the rule 
referred to .••• The Act in question [qualifying the accused] imposes no obligation upon 
the prisoner to testify; it only affords him an opportunity so to do, if he choose. It changes 
his condition only in adding one more opportunity to speak or be silent, 211d the sanle rule 
applies to the which has been applied to such cases for a long time. • • • The 
apprehended has two antidotes; one lies in the intelligence of the jury, where the 
of a proper consideration of every other fact lies, and the other remedy lies with the 
prisoner himself. If in silence there lies insecurity, the law in its beneficence allows him 
to break silence and avoid the danger arising from it. If he has so conducted himself that 
he thus encounters greater difficulties, thc fault is his own Ilnd not that of the law." 

18i!, ApPLETON, C. J., in State v. Cleau8, 59 Me. 298, 300: "The statute authorizing 
the defendant in criminal proceedings, at his own request, to testify, was passed for the 
benefit of the innocent and for the protection of innocence. The defendant, in criminal 
cases, is either innocent or guilty. If innocent, he has every inducement to state the 
facts, which would exonerate him. The truth would be his protection. There can be no 
reason why he should withhold it, and every reason for its utterance. Being guilty, if a 
v.itness, a statement of the truth would lead to his conviction, and justice would ensue. 
Being guilty, and denying his guilt as a witness, an additional crime would be committed, 
and the peril of a conviction for a new offence incurred. But the defendant, having the 
opporbmit'l to contradict or explain the inculpative facts proved against him, may decline 
to avail himself of the opportunity thus afforded him by the law. His declining to avail 
himself of the privilege of testifying is an existent and obvious fact. It is a fact patent 
in the case. The jury cannot avoid perceiving it. Why should they not regard it as a 
fact of more or less weight in detel'luining the guilt or innocence of the accused? ••• 
'The silence of the accused, the omission to explain or contradict, when the evidence tends 
to establish guilt, is a fact the probative effect of whlch may vary according to the 
YlUj-iug conditions of the different trials in which it may occur which the jury must 
perceive, and which perceiving they can no more disregard than one can the light of the 
sun, when shining with full blaze on the eye. It has been urged that this view of 
law places the prisoner in an condition. Not so. The embarrassment of 
the prisoner, if embarrassed, is the of his own previous misconduct, not of the law. 
If innocent, he will regard the privilege of testifying as a boon justly conceded. If guilty, 
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it is optional with the accused to testify or not, and he cannot complain of the election he 
may make. If he does not avail himself of the privilege of contradiction or explanation 
it is his fault, if by his own misconduct or crime he has placed himself in such a situation 
that he prefers any which may be drawn from his refusal to testify, to those 
which must be drawn from his testimony, if truly delivered." 

1917, McuaachlUeil8 Constitutional ConlJelition I, 375): "Mr. Robert 
Walcott of Cambridge 0. (No. 70) providing for an amendment 
inserting at (A) the words: 'but his failure to testify may be considered by the court 
and jury and may be made the subject of comment by counsel.' The committee on Bill 
of Rights reported that the resolution ought NOT to be adopted (Mr. Walcott, dissenting). 

"Mr. Walcott of CflIDbridge: •.• The anomaly was created that the defendant could 
testify in his own behalf but he could not be made to testify in behalf of the State against 
himself, which was neither common sense nor ancient English practice. . •. What then 
is the objection to the change proposed? The objections that I have heard are two: 
First, that it is unnecessary, because a jury of intelligence wiII now take into consideration 
the fact that the defendant does not take the stand as leading to the inference that if he 
were guiltless he would have no objection to doing so. But the answer to that objection, 
it to me, is tlus: The jury at do in an underhand way what they ought to 
be encouraged to do and allowed to do as a matter of right and common sense, and the 

of their carrying on the practice contrary to law is that it makes the charge of 
the judge ridiculous when he has to charge the jury, if so requested by counsel, that 'the 
failure of a defendant to take the stand shall cause no inference unfavorable to the defendant 
in the minds of the jury.' The other objection is, ••• that if this rule were adopted 
more defendants might be comicted. But the rule of law would be unchanged, that s. 
man has to be shown to be guilty beyond a reasonable doubt in order to be convicted, 
and it does 110t seem to me that that objection should hold." The resolution was COI1-

sidered by the Committee of the Whole Wednesday, July 25, 1917, nnd was rejected by 
the Convention the fo\lo'\\ing day. 

1921, Mr. Je88e L. Deck (ChailllJan of the Committee on Criminal Law and Criminology 
of the Illinois State Bar Association), "Proposed Reforms in Illinois Criminal Law and 
Procedure" (Journal of Criminal Law and Criminology, XII, 385): "The statute should 
be repealed which prevents reference by the state's attorney in argument to the defend
ant's failure to testify in his own behalf in criminal cases. The purpose of a trial of a 
criminal case is to detennine the guilt or innocence of the defendant of the crime charged. 
If a defendant is not guilty of the charge, it would that he should be detel'lnined to 
take the stand and e."q>lain why he should not be convicted. If he is guilty and fails to 
testify, it would that there is no sound reason why his failure to deny the charge 
should not be the subject of comment by the prosecutor. At the present time, if before 
trial he stands mute when accused of the commission of the crime, that fact may be 
shown against him in evidence and argued to the jury as a tacit admission of his guilt; 
at least the jury may consider his failure to deny such accusation in detel'mining his guilt 
or innocen~. Upon principle it would that the people should have the same right 
to argue his failure to reply when accused upon the trial. In civil suits the fact that the 
defendant has made no denial of the plaintiff's claim is one of the most fOl'lllidable weapons 
used against him in argument. It is difficult to understand why any distinction should be 
made between civil and criminal cases in this " 

The reasoning is not to be summarily disposed of. Perhaps it is im
pregnable. Certainly the possibilities of pro and con are prolific and 
interesting. But the substance of it all, and the answers to it, seem to 

• 

be as follows: 
Argument jirat: An inference from the refusal is inevitable; therefore 
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why try futilely to avoid it? Answer: The bare inference is indeed inevi
table; but it is at least a practical question whether counsel's comment shall 
be permitted. Argument second: There is no actual compulsion, as pro
hibited by the rule; for the accused has an option, and the exercise of this 
option, by choosing silence, is therefore a voluntary act of his own. An
swer: By hypothesis, his answer will be criminating (and it is the ignoring 
of this hypothesis which seems to form the fallacy of the learned Chief Jus
tice Appleton); thus, the supposed option lies between answering in con
fession of the criminating fact or keeping silence and letting the same fact 
be inferred; which is no option at all. Argument third: The inference is 
drawn by virtue of the non-production of the testimony of a competent wit
ness (ante, § 285), and not by virtue of the claim of privilege, and hence the 
two may be kept distinct, precisely as the characters of the party as 
witness and as accused are allowed to be kept distinct (ante, § 61). Answer: , 
It is true that the inference is drawable by virtue of that principle, but it is 
also a necessary implication in the claim of privilege; so that the analogy is 
not exact. Where a constitutional rule is involved, and not merely an ordi
nary rule of evidence, it would seem better to allow the former and not the 
latter aspect to control the situation. Nevertheless, if a logical mode of 
escape from the privilege is desired that is, if we are determined to limit 
its harmful operation by an~' interpretation which an honest logic will per
mit this argument seems a tenable one. Argument fourth: There is no 
actual extraction of any reply, and hence the prh'ilege not to reply is liter
ally maintained. Answer: It is true that no reply is required, and that this 
is the strongest argument for maintaining that the privilege is not violated. 
But if we consider the ultimate ground of policy upon which the privilege 
rests (ante, § 2251), we observe that a general practice of permitting the 
use of such inferences would (as against accused persons, at least) tend to 
bring about the very evils which the privilege is intended to prevent, namely, 
the reliance hy the prosecution, for the means of proof, upon the confessions 
in court of the accl.lsed himself or upon the inferences of guilt which could 
be drawn from his silence, and the consequent slack and imperfect investi
gation of other sources of proof. If there is such a policy involved in the 
privilege, it applies equally to the prohibition of inferences, differing only in 
the degree of danger involved. 

3. Such, then, being the conclusions of principle and expediency which 
forbid the drawing of inferences from a claim of privilege, it remains to 
notice the forms in which the rule is applicable: 
"( (1) It clearly forbids comment by couWlel upon the accused's failure to teltify,· 

• Most of the statutes cited ante enact this to testily, the may dillcuss it: 1920. 
expressly; and the decisions invariably accept Collins 1'. State, 143 Ark. 604, 221 S. W. 455; 
it; most of those cited '"'pra, note 2, mako this 1920, People 1'. Schult., 2IP Mich. 297, 178 
al>plication. N. W. 89 (prosecutor's refere:sce is exCUlled where 

or course, where the defendant's counsel has accused's counsel has in &J:'gnment explained to 
himselr first dUCU88tld the defendant's failure the jury why defendant W8.1 not Clllled). 
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as well as comment by the judge.s But there is no call for the stringen""" 
rule that a new trial shall be granted 'ipso facto' where comment has been, __ J 
improperly made; e the trial judge must be trusted, notr-onlyto conffo'-, 

counsel, but also to remedy the effect of his impropriety. Nor is it proper 
to go so far as to instruct the jury (even when no comment has been made) to 
disregard the inference; it is well enough to contrive artificial fictions for use 
by lawyers, but to attempt to enlist the layman in the process of nullifying 
his own reasoning powers is merely futile, and tends towards confusion and 
a disrespect for the law's reasonableness. However, by express statute in 
Indiana and Washington such an instruction is required. By express statute 
in Oklahoma and West Virginia (and perhaps by implication in other statutes) 
no "mention" of the accused's silence is to be made, and this may be con
strued to forbid even the judge's reference to it by instructions; thus, the 
words of the local statute may affect the result.; In two States the final 

i Except ;'1 England. under the statute of 93 N. E. 816 (sensible opinion by Rugg. J .• 
1898. cited 8U;'lTa. n. 1. the best on the subject); Mich. 1907. People 

But in Canada. the statute bcing different. v. Cahill. 147 Mich. 201. 110 N. W. 520; MQ. 
comment by the judge is cqually improper; 1907. State~. Kelleher. 201 Mo. 614.100 S. W. 
cases cited supra. n. 1. 470; Nw. 1905. State~. Williams. 28 Nev. 395. 

United Statu: Occasionally a judge's charge 82 Pac. 353; Oklo 1909. Sturgis r. State. 20kl. 
presents the question: 1916. York r. U. S.. Cr. App. 362. 102 Pac. 57; 1917. Moody ~. 
9th C. C. A .• 241 Fed. 656 (here the defendant State. 13 Oklo Cr. 3!i7. 164 Pac. 676; 1919. 
waived the error); 1911:!. Shea v. U. S .• 6th Brown ~. State. 16 Oklo Cr. 155. 181 Pac. 31l:! 
C. C. A .• 251 Fed. 440 (the judge's reference to (prosecuting attorney here held to ha\'e com-
"uncontradicted testimony." held not improper mented; an unjustified ruling. on the facts); 
on the facts); 1916. Radcr r. State, 12 Oklo Cr. 1920. Russell 1'. State. Okl. Cr. - • 186 Pac. 
354. 157 Pac. 270; 1915. Com. c. Chickerella. 492 (collecting the cnses since Sturgis r. State) ; 
251 Pa. 160. 96 Atl. 129 (murder; a charge Pa. 1912. Com. ~. Green. 233 Pa. 291. 82 Atl. 
that "the defense has not made any denial of 250; S. Dak. 1907. State 1'. Bennett. 21 S. D. 
the testimony as offered by the Common- 396. 113 N. W. 78; W. Va. 1892. State 11. 

wealth," held not improper). Chisnell. 36 W. Va. 667. 15 S. E. 412; Wia. 
I Thill unnecessary measure is expressly 1903. Dunn~. State. 118 Wis. 82. 94 N. W. 646. 

provided by tho statutes of Iowa and Okla- 7 The following cases deal with the sub-
homa. cited supra; for the judicial views upon ject: Alabama: 1904. Thomas 1'. State. 139 
the question whether an instruction may cure Ala. 80. 36 So. 734; Florida: 1916. Robert.~ r. 
the fault, see the following cnses and compare State. 72 Fla. 132. 72 So. 649 (not decided) ; 
the general doctrine of new trials (ante. § 21): Idaho: 1904. State~. Levy. 9 Ida. 48.3.75 Pac. 

CANADA: 1898. R. ~. Corby. 30 N. Sc. 330 227 (sensible opinion by Sullivan. C. J.); 
(marital privilege). 1911. State 1'. Gruber. 19 Ida. 692. 115 Pnc. 1 ; 

UNITED STATES: Fed. 1902, Knighh. U. S.. lllinoia: 1890. Farrell ~. People. 133 Ill. 244. 
M C. C. A. 358. 115 Fed. 972. 982; 1892, 24 N. E. 423; 1905. Miller 1'. People. 216 Ill. 
Wilson 11. U. S .• 149 U. S. 68. 13 Sup. 765; 309. 74 N. E. 743 (Court comment forbidden) ; 
1909. Pendleton ~. U. S .• 216 U. S. 305. 30 Sup. 1914. Pcople II. Spira, 264 Ill. 243. 106 N. E. 
315 (cited more fully anle. § 2210: showing 241 (proper instruction where one defendant 
the only proper mode of treating an enoneous tcstifics and another does not); 1917. People 
ruling on this point); Colo. Petite 1'. People. 8 r. Michael. 280 Ill. 11. 117 N. E. 193; Iowa: 
Colo. 518. 520.9 Pac. 622; Ga. 1904. O·Dell1'. 1885. State~. Stevens. 67 Ia. 557. 559. 25 N. W. 
State. 120 Ga. 152. 47 S. E. 577; 1904. Minor 777; 1898. State ~. Carnagy. 106 Ia. 483. 76 
II. State. 120 Ga. 490. 48 S. E. 198; IU. 1880, K W. 805; 1905. State". Scery.129 Ia. 259.105 
Angelo". People. 00 Ill. 209. 213; 1910, People N. W. 511; 1921. State 11. Bower. 191 Ia. 713. 
II. McMahon. 244 Ill. 45, 91 N. E. 104: Ind. 183 N. W. 322 (under Code 1897. I 5484, 
Coleman 11. State. 111 Ind. 563. 567. 13 N. E. prohibiting comment by the State', attoI'tley. 
100; 1900. Blume ~. State. 154 Ind. 343. 56 it is not illegal for the judge to instruct the 
N. E. 771; la. 1886. State I!. Ryan. 70 la. 154. jury as to not drawing an inference); Louia-
156. 30 N. W. 397; Kan. 1904. State 1'. iana: 1898, State 11. Johnson. 50 La. An. 138. 
Rambo. 69 Ran. 777. 77 Pac. 563; La. 1904. 23 So. 199; Maine: 1892. State l1.t Landry, 85 
State 11. Robinson. 112 La. 939. 36 So. 811; Me. 95. 26 At!. 998; MllI/,achlUetU: 1909. 
Maes. IIHl. Com. II. Richmond, 207 MMS. 240, Com.~. People's Express Co .• 201 564. 
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absurdity has been committed of forbidding the jury even to discuss the 
subject among themselves.8 

(2) The rule applies equally to the ordinary Witne88j i. e. the inference 
that the criminating fact exists is not to be made because of his claim of 
privilege.9 

(3) The rule also forbids drawing an inference, during the trial, from the 
accused's prior failure to testify at a preliminary or other prior examination,' 10 

unless where he has now waived the privilege by voluntarily taking the stand,u 

88 N. E. 420 (in some cases, it may be proper be gathered from Mr. (Assistant District 
not to atop the coullsel's argument, but merely Attorney) Arthur Train's useful book, "The 
to give an instruction later); MichiQan: 1906, Prisoner at the Bar" (1906), pp. 160-164. 
People 11. Provost, 144 Mich. 17, 107 N. W. 716 • 1890, Beach 11. U. S., 46 Fed. 754 (as also 
(careful opinion, by McAlvay, J., reviewing the the inference that the witness is by collusion 
various rules); 1906, People 11. Murphy, 145 shielding the accused); 1886, Harrison r. 
Mieh. 524, 108 N. W. 1009; Minnuota: Powers, 76 Ga. 218, 238, 245; 1917, State 11. 

1894, State 11. Pearce, 56 Minn. 226, 234, 57 Weber, 272 Mo. 475, 199 S. W. 147 (rape under 
!Ii. W. 652, 1062; Mil/8ouri: 1893, State v. age); 1905, Powers 11. State, 75 Nebr. 226, 
Robinson, 117 Mo. 649, 663, 23 S. W. 1066; 106 N. W. 332 (adultery with the wife of C.; 
1905, State 11. DeWitt, 186 Mo. 61, 84 S. W. the wife's claim of privilege, when called by 
956 (revising State 11. Robinson); Nebraska: the prosecution to prove the adultery, held 
1895, Metz v. State, 46 Nebr. 547, 65 N. 'V. to permit no inference as to the defendant's 
190; 1903, Lamb v. State. 69 Nebr. 212, 95 guilt; no authority cited); 1853. Phelin 11. 

N. W. 1050; 1919, Neal v. State, 104 Nebr. 56, Kendcrdine, 20 Pa. 354, 363; 1892, Boyle ... 
175 N. W. 669; NelXlda: a statute makes an Smithman. 146 Po.. 255. 258. 274,23 At!. 397; 
especially futile attempt to muzzle the judge 1917. State 11. Nelson. 91 Vt. 168. 99 At!. 881 
011 the subject (supra. II. 2); New Me:cil:o: (four accomplices called by the State and 
1916. State 11. Graves. 21 N. M. 556, 157 Pac. refusing to answer by claim of privilege). 
160 ("the argument of the appellant is extra- Compare the opposite view expressed by 
ordinary and novel; it is that the jury was Borne of the English judges. quoted supra. 
actually prejudiced because the Court gave 10 1922, People 11. Mayen. Cal. ,205 
the customary instruction'''); New York: Pac. 435 (larceny; comment on defendant's 
1871, Ruloff I). People. 45 N. Y. 213; Okla~ failure to testify in a former related trial, held 
homa: 1920. Russell 11. State. Ok!. Cr. , improper on the facts); 1916. Loewenberz I). 

186 Pac. 492 (whether the recital of the Merchants' & M. Bank, 144 Ga. 556. 87 S. E. 
statutory rule by the judge is error requiring a 778 (in a fi. fa. prcceeding to levy upon M .• a 
new trial; McLaughlin v. State. 14 Ok!. Cr, judgment debtor. L. intervened as claimant; 
192, 169 Pac. 657. modified); South Dakota: L. had been a witness before the grand jury in 
1911, State 11. Carlisle, 28 S. D. 169, 132 N. W. procecdings to indict M. for larceny; I •. 
686: Texas: 1890. Fulcher 11. State. 28 Tex. claimed privilege; held that the fact of L.'s 
App. 465, 473. 13 S. W. 750; 1898. Wilson 11. exercise of privilege could not be used against 
State, 39 Tex. Cr. 365. 46 S. W. 251; Wash~ him in the fi. fa. proceeding against M.); 1880, 
ington: 1904, State v. Deathemge, 35 Wash. State 11. Bailey. 54 la. 414. 415. 6 N. W. 589 
326,77 Pac. 504; Wyoming: 1921. Anderson (fonner elaim of privilege as a witness): Mass. 
I). State. 27 Wyo. 345. 196 Pac. 1047 (an Gen. L. 1920, c. 278. § 23; 1900, BunckIey I). 

instruction pointing out the difference between State. 77 Miss. 540, 27 So. 638; 1904. Boyd 11. 
the defendant's election to testify and his State. 84 Miss. 414, 36 So. 525 (by a majority) ; 
election to make a statement. held improper). 1920. Vouligaris v. Gianaris, 79 N. H. 408. 109 

• Kan. C. C. P. § 215 (Gen. St. 1915, § 8130) ; Atl. 838 (but, such a comment by counsel 
1904, State 11. Rsmbo. 69 Kan. 777, 77 Pac. being error of law, the opponent's failure to 
563 (here the Court with fervid scholastic zeal ask correction by the judge's instruction is II 
applied' this intellectual thumbscrew, and set waiver); 1911, Parrott 11. State, 125 Tenn. I, 
aside the verdict because the jurors in their 139 S. W. 1056; 1913. Smithson v. State, 127 
delibemtions were unable to fetter their native Tenn. 357, 155 S. W. 133. 
reasoning powers to suit the statute); 1906. 11 These cases are collected post. § 2273. 
State tl. Brooks, 74 Kan. 175, 85 Pac. 1013 Moreover, his tutimonll at a prior trial may 
(discllsses the meaningofthe term" considered" also be now offered against him. as an admis
in the statute. and finds no violation of it in sion, even though he does not on this trial take 
this case); Tex. 1898, Wilson I). State. 39 Tex. the stand. on the principle of § 1051, ante: 
Cr. 365. 46 S. W. 251. 1905. Miller tl. People, 216 m. 309, 74 N. E. 743 

The actual effect, in experience, on the minds (three judges dissenting, but without ground, 
of jurymen, of forbidding the inference, may and citing no authority). 
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(4) The rule equally forbids inferences from the non-production oj pri:rn
leged docurnent8; 12 but it does not forbid the prooJ oj copiea by other means. 
when the production of the original is 13 

§ 2273. Same: (b) Inference from not producing Evidence. 
The principle has been already examined (ante. §§ 285-291) that a party's 
failure to produce evidence which. if favorable. would naturally have been 
produced, is open to the inference that the facts were unfavorable to his 
cause. One application of this principle (ante, § 289) is that the party's 
failure to testify in his own behalf is equally open to that inference. 

This specific application of it is obviously (as just noted in § 22W in con
flict with the privilege against self-crimination. But the other applications 
of it remain in full force. It is therefore necessary to draw the line between 
the two, and to determine the boundary of the prohibited inference. No 
Court has doubted that such a boundary must be recognized, but there is not 
always unanimity in locating it: 

1850, SHAW, C. J .. in Commonwealth v. Webster, 5 Cush. 295, 316: "When pretty 
stringent proof of circumstances is produced, tending to support the charge, and it is 
apparent that the accused is so situated that he could offer evidence of all the facts and 
circumstances as they existed, and show, if such was the truth, that the suspicious cir
cumstances can be accounted for consistently with innocence, and he fails to offer such 
proof, the natural conclusion is that the proof, if produced, instead of rebutting would tend 
to sustain the charge. But this is to be cautiously applied, and only in cases where it is 
manifest that proofs are in the power of the accused not accessible to the prosecution." 

Certain situations must here be discriminated. 
(1) The failure to produce evidence, in general, other than his own testimony, 

is open to inference against a party accused, with the same limitations (ante, 
§§ 285-291) applicable to civil parties.1 The application of the distinction 

12 This is unquestioned; caseS involving cer- thing to do at that time when the mouth of the 
tain discriminations are collected P08t, § 2273. accused was closed"). 

Jl Ante. § 1210. UNlTl':D STATES: Federal: 1921, Lefkomtz 
Nor, of course, does it forbid the prosecu- ". U. S .• 2d C. C. A., 273 Fed. 664 ("There 

tion's giving of notice (.(I produce under U 1202. isn't a word of denial •.. that S. and L. were 
1209. ante. required as preliminary to proof by partners." held not improper comment); ATi
copy. This is 80 elementary that Lord Eldon zona: 1914, Cutler 17. State. 15 Ariz. 343, 138 
would have lamented the decay of sound prin- Pac.1M8 (rape under age); 1919. U. S. 17. Wal
ciple under the blight of democracy could lace. U. S. Court for China, 1 Extraterr. Cas. 
he have read the contrary opinion in McKnight 900 (conspiracy to deal in opium); Arkanaa&: 
II. U. S. (1902). 115 Fed. 972 (discussed ante, 1921. Markham 17. State, 149 Ark. 507, 233 S. W • 
• 2268). 676 (liquor offence; "We find the five leaving 

§ 1273. 1 CANADA: 1904. R. 17. Aho, 11 Br. the mill and going in the direction of the still ; 
C. 114 (a statement in the charge that the none of them denied that they went tothestill 
onus is on the accused to account for his but P. F .... held not improper comment); 
presence at the place. etc., the accused not Cali/omi4: 1890, People 17. Cline. 83 Cal. 374, 
taking the stand, is proper); 1906, R. v. 378. 23 Pac. 391 Oarceny of horse; defendant's 
Burdell, 11 Onto L. R. 440 (failure to account failure to call the alleged vendor, held to be 
for possession of stolen goods); 1909. R. 11. open to inference); Connecticut: 1900, State 
Guerin, 18 Onto L. R. 425 (Riddell, J .• who had v. Griswold, 73 Conn. 95, 46 Atl. 829; 1899. 
commented on some uncontradicted testimony Price 1'. U. S .• 14 D. C. App. 391, 400 (failure 
to a conversation with the accused: "I have to attempt to prove an alibi); 1921. State v. 
heard the same kind of statement by trial Monahan. 96 Conn. 289. 114 Atl. 102 (bur
judges over and over again before 1892. and it glary; counsel's comment on defendant's 
never was thought an impropriety~or an unfair failure to produce evidence, held not error); 
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will depend upon the language used (by counselor judge) in a particular case 
in pointing out the inference: 

1921, MORROW, P. J., in Boone v. State, 90 Tex. Cr. 374, 235 S. W. 580 (robbery; the 
defence was an alibi, but the defendant himself did not testify): 

"A bill is presented complaining of the, remark of collosel, who stated that, 
'''If he were of an offense of robbery, and had been tried once and was on trial 

Georgia: 1909, Mills II. State, 133 Ga. ISS, 65 here who says he was not there," held not 
S. E. 368 (but there is no presumption of law); improper comment); New York: 1916, 
IUinoia: 1907, Lipsey II. People, 227 Ill. 364. People II. Watson, 216 N. Y. 565,111 N. E. 243 
81 N. E. 348; 1910, People II. McMahon, 244 (wife-murder, the son being the only witne88 of 
TIl. 45, 91 N. E. 104 (the defendant not having the alleged killing; but repeated allusions to 
taken the stand, the prosecutor's form of argu- the lack of contradiction of the eon's testimony, 
ment as to uncontradicted evidence, "Is held improper); North Carolina: 1900, State 
there a man or a woman on earth that ever II. Costner, 127 N. C. 566, 37 S. E. 326 (failure 
came in here and contradicted her in the to call witnesses to explain accused's where
least? No, sir," was held "near the danger ahouts); Oklahoma: 1906, Perkins II. Terr., 17 
line"; this mling goes too far in hampering Oklo 82, 87 Pac. 297 (larceny, but here the opin
legitimate argument); 1912, People V. Donald- ion so perversely construes the principle as 
son, 255 Ill. 19. 99 N. E. 62 (absence of con- prn.cticallytoshut the mouth of the prosecution 
tradiction may be noticed in argument); in discussing the accused's failure to iJroduce 
1921, People II. Paisley. 299 Ill. 576, 132 N. E. e\idence in general) ; 1016, Rader II. State, 12 
872 (insolvency of a private banker; pros- Oklo Cr. 354, 157 Pac. 270 (liquor; "none of 
ecution's comment on lack of testimony the witnesses testifying here said or proved 
denying certain assertions of K., a witness for that it was for his own use," held improper; 
the prosecution, helJ allowable, evell though unsound; carried this far, the rule becomes 
none but the accused could have supplied tho merely a gag for legitimate argument); 
denial); Indiana: 1893, Frazier 11. State, 135 Philippine bl. 1904. U. S. II. Navarro, 3 P. 
Ind. 38, 39, 34 N. E. 817 (failure to produce any I. 143 (the original Spanish Penal Code § 483, on 
evidence); 1904, Griffiths v. State, 163 Ind. the offense of imprisonment of another person, 
555, 72 N. E. 563 (larceny); Iowa: 1858, pro\iding that the failure of the accused to 
State 1'. Hinkle, 6 Ill.. 385 (failure to explain give information of the pcrson's whereabouts 
where arsenic was bought); 1903, State v. or to prove that he was set at liberty shall 
Hasty, 121 la. 507, 96 N. W. 1115 (the absence increase the penalty, is a .... iolation of the 
of contradiction for certain facts may be privilege, and is void; three judges di88.); 
noticed, even though the accused is the only 1905, U. S. II. LUzon, 4 P. 1. 343 (similar); 
onc who could contradict them); 1911, State 1910, U. S. II. Tria, 17 P. I. 303 (illegal voting) ; 
1'. Kimes, 152 Ia. 240,132 N. W. 180; Kan8a/!: 1918, U. S. V. Sarikala, 37 P. I. 486 (murder; 
1909, State II. Labore, 80 Kan. 664, 103 Pac. citing the above text with approval); Srndh 
106 (absence of contradictory evidence in Dakota: 1914, State v. Knapp, 33 S. D. 177. 
general); Louiaiana: 1918, State V. Connor, 144 N. W. !)21; 7'exaa: 1892, Jackson V. 
142 La. 631,77 So. 482 (larceny; "Is there one State, 31 Tex. Cr. 342, 344, 20 S. W. 921 
single denial from the defendant that he stole (failure to account for possession of stolon 
those goods?" held not a violation of the rule) ; goods); 1921, Boone v. State, 190 Tex. Cr. 374, 
MaII8cuh'Ullett8: 1850, Com. II. Webster, 5 235 S. W. 580 (robbery; quoted 811pra); Ver
Cush. 295, 316 (quoted supra); 1872, Com. mont: 1917, State V. Bolton, 92 Vt. 157. 102 
II. Horner, 110 Mass. 411; 1887, Com. II. Atl. 489 (judge's reference to "unez:~,:ained evi
Brownell, 145 Mass. 319, 14 N. E. 108; 1908, dence," held not improper on the facts); Wash
Com. v.Johnson,199 Mass. 55, 85 N. E. 188 (fail- ingtcn: 1905, State II. Smokalem. 37 Wash. 91, 
ure to call witnesses to occupation, etc.); 1909, 79 Pac. 603; WUir.onain: 1907, Lam Yeell. State, 
Com. 11. People's Expre88 Co., 201 Mass. 564, 132 Wis. 527, 112 N. W.425 (rape; defendant's 
88 N. E. 420 (defendant corporation's failure failure to cnll witnesses to deny his gonorrhea) ; 
to call its own employees is open to inference) ; 1922, Haffner V. State, Wis. ,187 N. W. 
Mil:higan: 1893, People II. Mills, 94 Mich. 630, 173 (keeping a house of ill-fame; comments on 
638, 54 N. W. 488; 1922. People 11. Lowrey, non-production of evidence, held improper on 
-" Mich. ,186 N. W. 396 (larceny; "the the facts). 
facts that the complaining witne88 has related So also where other peT8C1n8 were pr(l$ent and 
in this case stand absolutely uncontradicted one was possibly the doer. their denum of their 
and undisputed," held not improper) I MiB- guilt allow an inference that the defendant 
80Uri: 1919, State II. Steele, 280 Mo. 63, 217 was the only possible doer, and this is dis
S. W. 80 (abortion); 1921, State 11. De Priest, tinct from the inference from his failure to deny: 
288 Mo. 459, 232 S. W. 83 (" You must say that 1911, Com. 11. Richmond, 207 Mass. 98 
B. was there; • • • there has Dot been a witnesa N. E. 816. 
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again for the offense, that he would feel that he should give the jury the benefit of all his 
movements on the day of the robbery and that "they" (meaning the defendant and his 
counsel) hadn't done it.' This is claimed to have violated the statute prohibiting reference 
in argument to the failure of the accused on trial to testify. 

"The statute (Art. 790, Code of Criminal Procedure) does not prohibit the comment 
ill argument upon the failure of the accused or his counsel to produce evidence. It does 
prohibit counsel in argument to allude to or comment upon his failure to testJy. The 
plain import of the statute is that counsel for the State, in argument, must refrain from 
maldng use of the silence of the accused during his trial against him by dirEct or indirect 
means. An indirect comment upon the failure of the accused to testify is quite as hurtful 
as a direct one, and this court has often held that the consequences of the violation of the 
statute were not to be avoided by the adroitness of counsel in selecting indirect rather 
than direct means of disregarding it. 

"The statute is not shown to have been infringed, however, by disclosing that counsel, 
in argument, used language which might be construed as an implied or indirect allusion 
to the failure of the accused to testify. To come v.ithin the prohibition the implication 
must be a necessary one; that is, one that cannot reasonably be applied to the failure of 
the accused to produce other testimony than his OWl!. Where there is other evidence, or 
the absence of other evidence, to whir.h remarks may reasonably have been applied by the 
jury, the statute is not transgressed. The case of Vicker8 v. State, 69 Tex. Cr. 628, was one 
of incest with Ollie Walston, and the follov.ing language was used: 'They tell you the prose
cuting v.itness has not been corroborated they "ill tell you no one saw the act of in
tercourse except the two (prosecutrix and defendant). 'Tis true that no one was 
at the act of intercourse but these two; 'tis true that Ollie Walston testifies that no 
one was present when the deCendant told her to take the turpentine except herself and 
the deCendant; but, gentlemen, she has testified to both of transactions, and they 
have not dared to put a witness on the stand to contradict her testimony in allY par
ticular.' It is ob,;ous from the quotation that contradiction demandoo could come Crom 
no source save the accused. The court held, and wisely held, that the statute was im
pinged. The case of Jack80n v. State, 31 Tex. Cr. 342, was one for theft of money. 
In argument counsel said: 'I say they have not proved that the money was Drew's 
money. Why have they not had Drew's family here, and the other "itnesses, to prove 
that the money was Drew's money? Don't you know that counsel appreciates 
the importance of the evidence, and if the money was Drew's money they ought 
to have had their \\itnesses here to prove it? And nobcdy has testified to this jury 
that the money belonged to defendant, and he has never claimed it since the sheriff 
took it froUl him.' The argument was held legitimate. Many like illustrations are 
available .... 

"In the case before us, ... the State's evidence goes to show that he was absent from 
the city of Amarillo during a large part of the day upon which the robbery took place; 
that he was seen on the road traveled by the offenders in various places in an Overland 
automobila. It may be conceded that on some of these occasions there were no others 
with him, but it is his theory that it was not he that the State's saw, and that 
he was elsewhere. To meet the requirements of the law which the appellant invokes, it 
would be necessary tlIat the state of the evidence be such as to exclude the knowledge of 
his presence elsewhere by others." 

Here, however, the effect of the burden of proof has sometimes tended. to 
confuse. It is true that the burden is on the prosecution (post, §§ 2485, 
2511), and that the accused. is not required by any rule of law to produce 
evidence; but nevertheless he runs the risk of an inference from non-pro
duction. This seeming paradox, which has been already sufficiently noticed 
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in treating of the general principle (ante, § 290), has misled a few Courts to 
deny that any inference mey be drawn. 2 

(2) The inference is equally applicable to the rum-production of documents. 
But since the privilege applies to all documents which as a witness the party 
is called upon to produce (ante, § 2264), does the prohibition of an inference 
extend to all documents whir.:h he might as a witness otherwise have been 
compelJed to produce, i. e. to all documents within his possession or control? 
Presumably not. It is clear that a document here pla~rs a double part; it is, 
with regard to the inference, like a witness, i. e. it is something distinct from 
his own testimony and personality, and is merely an object which he has 
the power to produce; yet, with regard to the privilege, it is on a level with 
his own testimony. In this dilemma, where it becomes a question in what 
capacity the document should be regarded and which aspect should override 
the other, it seems desirable to choose that solution which is not open to 
abuse. Now it is obvious that if the inference were to be prohibited for aU 
documents in the party's control, he could, by purposely securing the control 
of all sorts of documents, effectually prevent no'.. only their perusal but even 
any inference as to their contents. This would be an abuse of the privilege, 
and is certainly not to be endured by the law. It seems proper therefore 
to restrict the prohibition of the inference to such documents only as are of 
his own personal authorship (for thus they become in truth his own testi
mony and admissions), and to permit the inference for all others which happen 
to be within his control and are not produced. Such would seem to hayc 
been the practice hitherto.3 

(3) Where the witness not produced is privileged and therefore might refuse 
to testify if caned, there arises an interesting and complicated problem, already 
elsewhere considered (ante, § 286, in general, and § 2243, marital privilege) . 

I Cal. 1898, People v. Streuber, 121 Cal. 
431,53 Pac. 918 (" No presumption against him 
is raised by the law if he does not make the 
attempt to explain (evidenclT against him] ") : 

• 

Compare the rule as to presumptions in 
general (1'08t, § 2511). 

J See the following cases. also cited allte. 
t 291. and compare the cases cited (lnte. § 2268 
(notice to PMuce) : La. 1873, State II. Carr. 25 La. An. 407, 408 

(inference not allowable from a failure to offer 
any evidence (or the defence); Minn. '919, 

'KO ~tate II. Richman. 143 Minn. 314. 173 N. W. 
, 718 (failure to explain possession of st.olen 

ENGLAND: 1764, R. v. Smith. 3 Burr. 1475. 
UNITED STATES: Federal: 1846. Clifton 11. 

U. S •• 4 How. 242. 247; 1884. U. S. v. Flemming. 
18 Fed. 907, 916; 1906. Grunberg v. U. S., 
145 Fed. 81. 89, C. C. A. (failure to produce 
invoices. etc.); lUinoi<!: 1902. Central Stock 
& G. Exchange 11. Board of Trade. 196 III. 396, 
63 N. E. 740 (plaintiff. in a bill to secure 
quotation-service. refused to produce its salcs
sheets. claiming the privilege; held. that the 
inference could be drawn as against a party to 
a civil cause, even though production was not 
compellable because of the privilege); Mi<!
aOllri: 1886. State v. Chamberlain. 89 Mo. 129, 
134. 1 S. W. 145. 

• money; the opinion ignores the consideration 
that the whole common-law docb'in~ about 
unexplained stolen possession. post, t 2513, 
could never have grown up if this had been the 
law); R. I. 1893. State II. Hull. 18 R. I. 207. 
211, 26 At!. 191 (keeping Ii house of ill-fame; 
comment forbidden. on the theory that by 
virtue of the burden of proof. .. the State was 
bound to prove her guilty without any t\8sist
ance. either active or passive. on her part"). 

Undecided: 1920. People 11. Haas. 293 III. 
274. 127 N. E. 740 (umble. but not considering 
the general question) ; 1866. Doan 11. State. 26 
Ind. 495. 498 (instruction held not properly 
worded). 

For the question whether the prosecution is 
at least entitled to give the usual notice to 
prodllU a dOl'ument possessed by defendant, 
lee ante, I 2268. 
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It here involves also the question whether the accused's failure to call a 
co-defendant, who would be privileged but competent, and whose non-pro
duction would otherwise be open to inference, can thus be noticed. It would 
seem that it ought to be, ' at least, unless it appears that the co-defendant 
claims his privilege.4 

(4) Where the accused takea the atand 'Voluntarily, he waives his privilege, 
to a certain extent at least (poat, § 2276). The prohibition against inferences 
from his failure to testify comes to an end, with the ending of the privilege. 
Hence, his failure in Ilia te.vti1ll0ny to deny ar explain the evidence against him 
which he might naturally have explained is therefore open to inference; 6 and 

4 CANADA: 1906, R. 17. Blais, 11 Onto L. R. 11. U. S., C. C. A., 129 Fed. 689): 1918, I.e-
345 (the judge's comment on the accused's More ~. U. S., 5th C. C. A., 253 Fed. 887, 897: 
failure to call F., jointly indicted but separately Alabama: 1888, Clarke V. State, 87 Ala. 71, 
tried, and competent for either party, held not 74. 6 So. 368: 1888, Cotton 17. State. ib. 103, 
a violation of Can. St. 1893, e. 31, §4. quoted 6 So. 396: Colorado: 1873. Solandert>. People, 
ante, § 488). 2 Colo. 48, 69: 1920. Blanda r. People, 67 

UNITJ!:D STATES: .4labama: 1899, Brock Colo. 541, 189 Pac. 249: Kan8ll8: 1893. State 
It. State, 123 Ala. 24, 26 So. 329 (adultery \lith r. Glave, 51 Kan. 330, 335. 33 Pac. 8: lIfiasouri: 
C.: defendant's failure to call C., who would 1913. State 17. Larkin. 250 Mo. 218. 157 S. W. 
be privileged, and was equally availablc for 600 (" We conclude that the case of State 17. 

the prosecution, not a matter for inference: Graves [cited infra) ... ought to be over
Tyson, J., diss.: useful opinions): Coppin 17. ruled and no longer followed in this behalf": 
State, 123 Ala. 58, 26 So. 333 (same): Ken- careful and sensible opinion by Faris. J.: this 
Iw;ky: 1912, McElwain v. Com., 146 Ky. 1M, opinion was rendered in Dh'. No.2): 1917. 
142 S. W. 234 (inference allowed) : Michigan: State 17. Murlay, Mo. ,193 S. W. 830 
1920, People v. Schultz, 210 Mich. 297, 178 (murder: since State v. Larkin, "the rule 
N. W.89 (prosecutor may comment on failure announced in the earlier cases is no longer 
to call co-defendants): Miasollri: 1888, State the law: ... no doubt need exist ill thiH juris
t'. Mathews, 98 Mo. 125, 130, 10 S. W. 144, diction as to the prescnt status of the law on 
11 S. W. 1135 (inference allowed, the co- this subject "): 1918. State r. Prunty, 276 
defendant not being on trial at the same time, Mo. 359, 208 S. W. 91 (State r. Larkin and 
and being therefore qualified and not privi- later cases ,. overrule earlier cases upon this 
leged: Sherwood, J., diss., on the ground proposition "): Nebraska: 1905. PO\l'ers 11. 
that II. co-defendant not on trial is privileged) ; State. 75 Nebr. 226, 100 N. W. 332: 1907, 
1901, State 11. Weaver, 165 Mo. I, 65 S. W. Russell t'. State, 77 Nebr. 519, 110 N. W. 380 
308 (no inference allowed for a failure to call (but the inference docs not necessarily apply 
a competent co-indictee not on trial: State to every fact not explicitly denied by a party 
11. Mathews, aupra, repudiated, with the taking the stand): New York: 1874, Sto\'er 
unprecedented remark that "the ruling in 11. People, 56 ~. Y. 315, 320 (larceny: defend· 
that case simply dodged the issue, and that ant's failure, when on the stand, to account 
is what every lawyer \lill say who reads the lor the money, admissible for eomment: 
opinion in the case "): Oklahoma: 1919, Cole Church, C. J., and Andrews. J., diss., on 
1>. State, 16 Ok!. Crim. 420, 183 Pac. 734 unspecified points in the case): Utah: 1911, 
(convicted co-defendant; inference allowed State 11. Mattivi, 39 Utah a.~4, 117 Pac. 31. 
froID failure to call him): Oregon: 1900. State Contra: Jlissouri: 1888, State v. Graves, 
1). Drake, Or. , 87 Pac. 137 (conspiracy 95 Mo. 510, 514, 8 S. W. 739 (Rev. St. § 1918, 
to kidnap: failure to call an incompetent quoted po,t, § 2276. interpreted to mean that 
eo-defendant not on trial: the Court need "when he elects to go on the stand, he may 
not instruct the jUry not to draw inference). testily only to such matters as he may choose," 

6 Federal: 1902. U. S. 1>. Lee Huen, 118 and that therefore no inference may be drawn 
Fed. 442, 456: 1904. Balliet r. U. S., 129 from his failure to mention certain matters: 
Fed. 689, 695. 64 C. C. A. 201 (the principle Brace and Sherwood. JJ .• diss.): 1888, State 
is conceded, but here the trial judge's language 11. Jackson, 95 Mo. 623, 655, 8 S. W. 749 (Sher
in the instruction was held too broad): 1917. wood. J .• points out the fallacy of the preceding 
Caminetti 11. U. S., 242 U. S. 470, 37 Sup. 192 ruling, but a majority of the Court express dis
(the accused's "failure to explain incrimi- sent on this point): 1893, State 11. Elmer, 115 
nating circumstances and events already in Mo. 401, 122 S. W. 369 (State 11. Graves ap
evidence, in which he has participD:ted and pro\'ed): 1893. State 11. Fnirlamb, 121 Mo. 
concerning which he is informed." is open to 137, 150, 25 S. W. 895 (failure to testify to a 
inference; repudiating the languall:e in Balliet .. particular fact," held not open to inference) ; 
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this must be so, however narrowly (post, § 2276) the extent of the waiver 
be interpreted. Furthermore, where the party refuses answer and claims 
privilege as to the matter which is in truth included in the waiver. but the 
answer is not insisted upon, the inference is of course available,s and this is 
conceded even under the anomalous doctrine of Mr. Justice Cooley (post, 
§ 2276) as to waiver. 7 Finally, this waiver has been held to go so far as to 
permit inferences to be drawn from prior omissions or failure8 or re/u.aals to 
te8tify at a time when the privilege existed and the inference would have been 
prohibited.8 

5. Cessation of the Privilege 

I § 2275. Waiver: (a) by Contract. It has never been doubted that the 
'-privilege is in itself waivable: 1 

1719, L. C. PARKER, in Eaat IniJ.ia Co. v. Atkins, 1 Stra. 168, 176 (holding valid a 
covenant to give discovery): "It is a negative privilege that is allowed by the law, that 
a man may, if he please, refuse to discover a matter that "ill subject him to penalties. It 
is only a privilege, not a natural right, for then he would shake that natur&! right when
ever he saw fit to make such discovery. If a man will waive such a pri'lrilege, surely he 
may; it is not a thing prohibited by the Jaw. The reason why be is not obliged to discover 
is a want of right in the other party to oblige him to it; but if he will make a discovery, he 
may, nor is any rule of justice or natural right broke by it. Is it unjust that the whole 

1899, State 1.1. Hudspeth, 150 Mo. 12, 51 S. W. v. Chase, 201 Mass. 444, 81 N. E. 755 (Com. II. 
483 (instruction that statements of the accused Smith approved, but on the extraordinary 
testified to by the prosecution and not dcnied theory noted ante, ~ 2272); 1908, Wilson v. 
by tho accused arc to be taken as facts, held State, 54 Tex. Cr. 505, 113 S. W. 529. 
erroneous); 1906, State 1.1. Miles, 199 Mo. Contra: Can. 1920, R. 11. Mah Hong Hing. 
530, 98 S. W. 25 (rule of State 1.1. Graves fol- 53 D. L. R. 356, B. C. (judge's comment on 
lowed, but here held not applicable); 1909, the accused's failure at the preliminary hearing 
State 11. James, 216 Mo. 394, 115 S. W. 994 to disclose an alibi defence, held improper; but 
(following State 11. Graves; cited more fully the point about waiver is not noticed); U. S. 
post, § 2276, n. 5). 1905, Newman v. Com., Ky.· , 88 S. W. 

It should be understood in other States that 1089 (failure to testify on application for bail; 
the foregoing Miasouri rule was unsound, both no authority cited; could not the Court at 
in principle and in policy, and is now sban.., least notice its own opposed ruling in Taylor 
doned, by State II. Larkin, supra. 11. Com., supra1); Mass. St. 1912, c. 325, Gen. 

e 1903, Tines 11. Com.. Ky. ,77 S. W. L. 1920, c. 278, § 23 (thus annulling Com. 17. 

a63; 1870, Andrews v. Frye, 104 MRS'!. 234, Smith, aupra); 1907, Masterson 17. St. Louis 
236; 1873, State 11. Ober, 52 N. H. 459, 465; Transit Co., 204 Mo. 507, 103 S. W. 48 (ono 
1912, State 1.1. Dodson. 23 N. D. 305, 136 N. W. judge dias.) ; 1909, Garrett 11. St. Louis Transit 
789. Co., 219 Mo. 65, ll8 S. W. 68 (the same judgo 

7 Cooley, C. J., in Constitutional Limita- again dissenting); 1901, Wooley 11. State,-
tions, p. 317, quoted post, § 2276. Compare the Tex. Cr. , 64 S. W. 1054; 1902, Rogers 11. 

following cases of el1l'lier date: 1852, Carne 11. State, 44 Tex. Cr. 350, 7I S. W. 18. 
Litchfield, 2 Mich. 340, 344; 1867, Knowles Compare the cases as to impeaching a witnus 
II. People, 15 Mich. 408, 413. by hill former silence (ante, § 1042). 

I CANADA: 1910, R. v. Ellis, 2 K. B. 747 Otherwise, of course, where the defendant 
(false pretences by an art-dcaler to a customer; has not now taken the stand: cases cited ante, 
in a civil suit for fraud in the Bame t1'lmsaction. § 2272, note 8. 
the now defendant had absented himself abroad t 21'111. 1 The only hesitation indicated by 
at the trial and failed to testify; held admis- any Court on this point has been in Georgia: 
sible) ; 1884, Gravett II. State, 74 Ga. 191, 200 (ques-
UNITilD STATES: 1896, Taylor v. Com., tioning the obiter remark that there can be no 
Ky. • 34 S. W. 227 (failure to testify at a w&iver, in Higdon 11. Heard, 14 Ga. 258, where 
preliminary examination); 1895, Com. 11. alone that view to have been uttered). 
Smith, 163 Maas. 411, 40 N. E. 189 (refusal to But compare the doctrine of Mr. J. Cooley. 
testify before the grand jury); 1909. Phillips post, § 2276. 
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case should be laid before the Court? If the party has not done anything contrary to his 
duty, an answer can do him no hanll. And why should not this Court carry it so far, 
when there can be no prejudice unless the party is a knave? And if he be one, shall a 
Court of equity protect him?" 

But may such a waiver be made irrevocably by contract before trial? Un
less the contract is one which by its circumstances has come within the 
doctrine of duress or oppression, and is thus voidable on general principles 
of contract, there is no reason in its present aspect why it should not be 
binding. This has been the doctrine since the origin of the privilege.2 It 
would follow that a contract found by implication from the relations of the 
parties is equally effective: 3 

182i, V. C. LEACH, in Green v. Weaver, 1 Sim. 404, 425, 433: "I think that two prop
ositions may be assumed; first, that the policy of the law not only requires that a broker 
or agent should act \\ith fidelity to his employer, and should be ready, at all times, to 
render a full and clear account of his transactions; but, secondly, from the nature of this 
case, the defendant must and perhaps exclusively possess, the means of stating 
that account, which the policy of the law entities the plaintiff to demand. I think these 
propositions may be assumed in this case as clear. . . . Then the ne,,:t question is, inas
much as the objection to make the discovery arose, in the cases I have referred to, from 
the stipulations of instn1ments under seal, can the solemnity of the seal make that obliga
tion to discover more obligatory in a court of equity, than the moral obligation resulting 
from principal and agent, when one and another .accepts the confidence so reposed~ 
.• I should say that a Court of equity knows no difference between a mere moral obliga

tion, and one from stipulation by deed. If we contrast the circumstances of this 
case with those of the decisions I have referred to, I think we shall find that this case 
creates a higher moral obligation to give the discovery than any of those cases. In each 
of those cases the parties dealt at arm's length. The employer contemplated a breach of 
the contract by the agent, and stipulated for his own damages in case a breach of contract 
should take place. In the case the employer surrendered himself, unconditionally, 

2 The general principle of the validity of a was dismissed, the clause being held valid): 
contract to waipe rula 0/ Euibnu has 1004, Swedish-American Tel. Co. p. Fidelity &: 
con5idered ante, § 7a: Ena14nd: 1719, C. Co., 208 Ill. 562,70 N. E. 768 (a contract 
India Co. 11. Atkins, 1 8tra. 168, 176 (bill between a liability insurance company and thc 
against plaintiff', employees to djscover mis- insured, giving to the former the right of 
conduct involving a forfeiture of the plain- inspection of the latter's books, is a waiver of 
tiff's right to a franchise of trade; defendant's the constitutional guarantee against unrcason
covenant to answer any bill of discovery, held ahle searches and seizures). 
~'aJid; quoted BUpra); 1728, South Sea Co. 11. a 1827, Grecn 11. Weaver, 1 Bim. 404,431 
Bllmpstead, Moscly 74 (covcnant by a super- (bill against a broker to discover the transsc
('argo to make discovcry to a bill by employer, tions which he had had on the plaintiff's 
hcre enforced, although involving disclosure of account; held, that the relation was confi-
matter of ; 1827, Green 11. Weaver, dential and implied an agreement to give 
1 Sim, 404, 430 against a broker, who had discovery without reserve; quoted Bupra). 
given· a bond' to the corporation subject to The principle ought to be equally appli
penalties, V. C. Leach: .. A man may contract cable to a Btipulation made before the trial 
IiO &II to iDem an obligation to discover the facts, though not as a part of a covenant of f'.mploy
althougld,hat discoyery may incidentally sub- ment: Contra: 1842. Lee II. Read, 5 Beav. 
ject bim to pecuniary penalties"}. 381,385, aembkl (defendant's agreement, before 

United Statu.. 1920, Hickman 11. London trial, to give full discovery is not binding). 
AM. Co., 184 Cal. 524, 195 Pac. 45 (clause It ought equally to apply to all IZCCUSed'6 
providing that one insured apinst fire should agreemmt made before trial: Contr.:J: 1889, 
submit to examination on oath, as a condition U. S. II. Smith, 4 Day Conn. 121. 124 (accom
precedent to action brought; after a refusal plice to turn State's evidence, but 
based on this pri\'i1elle, an action by the insured afterwards refUBing). 
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, 

to the agent whom he employed, in the confidence that the agent sustained the character 
that he publicly assumed. The employer had no reason to suspect, nor had any means of 
detecting the misrepresentation of the fact, whether they were, or not, duly constituted 
legal brokers. Much less could he apprehend that they were daily and hourly living in 
the violation of the law of the country in so acting; and that they kept this violation 
lurking in the background, to be brought forward, by way of defence, against the just 
demands of those whose t'Onfidence,they invited. If a Court of equity gives effect to a 
defence so constituted, I do not know that there can be any reason why an executor or 
administrator, who has made oath duly to administer the assets, and executed a bond 
for that purpo~e, may not allege those matters in answer to a bill of discovery charging 
him with fraudulently tendering an account of the assets." 

§ 2276. W&iver: (b) by Volunteering TeltimoD1 on' the ; (1) Ordi-
[!.&t) ; (2) Accused. (1) The case of the ordinary witne88 can hardly 

present any doubt. He lllay waive his privilege; this is conceded. He 
. it by exercising his opti()n of answering; this is conceded. Thus 

the only inquiry can be whether, by a'IZ8Wering as to fact X, he waived it for 
! , fact Y. If the two are related facts, parts of a whole fact forming a single , 
! relevant topic, then his waiver as to a part is a waiver as tt> the remaining 

parts; because the privilege exists for the sake of the criminating fact as a 
The reasoning is aptly expounded in the following passage: 

"-
" ',' 1869, CAMPBELL, J., in Fo8ler v. Peopl.e, 18 Mich. 266, 274: "Where he has not actually 

.,- :~ admitted criminating facts, the witness may unquestionably stop short at any point and 
, , , determine that he will go no further in that direction. • • . But the rule which allows a 

" witness to refuse answering questions not directly pointing to guilt, rests solely on the 
':, doctrine that, as in most cases the crimination woulrl be made out by a series of circum-

,~ stances, anyone of them may haye such a tendency to aid in reaching the result, that 
an answer concerning it may supply means of conviction, by aiding the other proofs 
which it indicat.es, or supplements, on behalf of the prosecution. The right to decline 
answering as to minor facts is merely accessory to the right to decline answering 
to the entire criminating charge, and can be of no manner of usc when that is once 
admitted, and must be regarded as waived when the objection to answering to the com
plete offense is waived. The law docs not endeavor to any vain privileges, and 
such a privilege as would allow a witness to answer a principal criminating question, 
and refuse to answer as to its incidents, would be worse than vain; for, while it could 
not help the witness, it must inevitably injure the party, who is thus deprived of the 
power of cross-examination to test the credibility of a person who may, by avoidir:g it, 

f?' indulge his vindictiveness or conupt passions with impunity .••• And the further con
sideration is also recognized, that a witness has no right, under pretense of a claim of 

! _privilege, to prejudice a party by a one-sided or garbled narrative." 
y 

This view, however, did not receive final sanction in England; after much 
contrariety of opinion, the doctrine seems there to obtain, since R. v. Garbett, 
in 1847, that !he_privilege--m&y.,be.cla.il:lled at any moment, . a practical 
nulJification of ~e application of the prmdpJe ofwaiver:r-lJuf-in the -_ .. 

. - -" ... 

I 1t7.. 1 ENGLAND: 1820, Ex parte in answering those questions, wherever he 
COllllenB, Buck Bkcy. Cas. 631, 640 (bank- pleases: you cannot carry him further than 
rupt's examinatioll; L. C. Eldon: .. Ir 11 man he choo8Cs voluntarily to go himself"); 1824, 
has gone on Answering questions that had 11 Dixon fl. Vale, 1 C. &: P. 278 (Betlt, C. J., said 
tendency to criminate himself, be may stay, that if a witnC8ll, after caution, chooses to 
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U' 
with varying phraseology; one or' two Courts the English 
doctrine of H. tI. Garbett. The application of the rule thus comes to depend 
chiefly on the relations of the particular facts inquired about and the extent 
to which the particular witness has gone in his prior answers.2 

answer, co he is bound to answer ail questions need. not contain express denial of adultery, 
relative to that transaction "); 1827, Dan- but may merely assert that she has a defence 
dridge 11. Corden, 3 C. cit P. 11 (bill of exchange; on the meriU!; prior cases reviewed). 
after answering that there Was an acceptance CANADA: The statutes are Quoted c1Jte, 1488. 
for value, th(\ witness refused to state the I Alabama: 1879, Lockett 11. State, 63 Ala. 
consideration; L. C. J. Tenterden refused 6, 11 (compellable to answer only "Questions 
to compel him); 1827, East 11. Chapman, M. concerning the matter he has testified about," 
&: M. 46 (after answering "one or hi'o Ques- and not "those concerning other mattel'3, 
tions on the subject" of a libel, the witness though they come within the scope of the 
claimed his pri\;lege; Ahbott, C. J.: .. Hav- cause"; here, an accomplice turning State's 
ing partially answcred you are now bound to evidence); 1885, Smith 11. State, 79 Ala. 21, 23 
give the whole truth ") ; 1834, Ewing 11. (approving th!l preceding eMc); 1888, Clarke 
Osbaldiston, 6 Sim. 608 (account of partner- .,. State, 87 Ala. 71, 74, 6 So. 368 (similar); 
erup, the answer defendin~, on the ground 1888, Cotton 11. State, 87 Ala. 103, 6 0;1). 372 
of the partnersrup's illegality; discovery (similar) ; 1889, Rains 11. State, 88 Ala. 91, 98, 7 
compelled, because in the answer the liability So. 315 (similar); 1892, Willinms 11. State, 98 
to penalties Wll8 apparent, "and consequcntly Ala. 52, 54, 13 So. 333 (similar); Calilln Ilia: 
he could not be damnified by a production 1880, People 1'. Freshour, 55 Cal. 375 (a dis-
of the documents"); 1847, R.I'. Garbett, clmrnTe 'oJf part of a transaction waives the 
2 C. & K. 474, 495, 1 Den. Cr. C. 2i6 (answer- privilege as to the whole); Columbia (DUt.): 
ing in Part is no waiver, for a v';tness; he may 1918, Graul v. U. S., 47 D. C. App. 543, 549 
.. claim the privilege at any stage of the {the waiver extends to cross-examination so far 
inquiry"); 1851, King of the Two Sicili<'s v. as it relates to the subject of the examination 
Wilcox, 1 Sim. N. s. 301, 320 (R. v. Garbett ill chief); Florida: 1896, Ex parte Senior, 37 
followed; Ewing 111. Osbaldiston said to be Fla. I, 19 So. 652 ("if with full knowledge of 
inconsistent 'with it); 1860, Fisher v. Fisher, his rights he consents to testify about the very 
30 L. J. P. M. A. 24 (divorce on the ground matter that may criminate him, he must sub
of cruelty; thn petitioner by testif);ng doc.! mit to a full, lcgitimate cross-examination" 
not waivc the pri\;lege of refusing to answer upon it; here the witness, after caution, 
questions as to her adultery). testified for a contestant of an election that he 

A special statutory rule exists for the party had voted for him and rclused on cross
on an issue of adultery: 1869, St. 32 &- 33 Vict. examination to am;wcr as to his residence, 
c. 68, § 3 (in any proceeding instituted in registration, etc.; held, a waiver, since to 
consequence of adultery, no ·I''';tncss .. shall speak 1I8 to voting was to testify about the 
be liable to be asked or bound to answcr any main element, the crime of illegal voting); 
Question tending to show that he or she has Idaho: 1906, State 11. Bond, 12 Ida. 424. 86 
been guilty of adultery, unless such v';tneSB Pac. 43 (murder of B. ; the wife of B., defend
shall have already givcn c\;dence in the same ant's paramO'.1r, was also indicted hut sepa-
proceeding in disproof of his or her alleged rately tried; the wife held privileged, when 
adultery"); 1891. Redfern v. R,!dfern, Prob. called by the State, not to answer as to her com-
139, 149 (husband or wife not compellable plicity); Illincm: 1898, Eggersv. Fox, 177 III. 
to answer as to adultery); 190i, S. v.S.,Prob. 185,52 N. E. 269 (no test laid down); IOVXl: 
224 (divorcc by a wife for impot<'ncy; cross- 1876, State v. Fay, 43 Ia.651 (after testifying to . 
bill by the husband fol' adultery; cross- an admission by the defendant, the witness was 
examination of the wife as to IIduitery with compelled to answer as to the other penlOns 
the co-respondent, beld not allowable, under present at the conversation); 1886, Slocum v. 
St. 20-21 Vict. c. 85, § 43, and 32-33 Vict. Knosby, 70 la. 75, 30 N. W. 18 (action on 
c.68); 1912, Lewis 1>. Lewis, Prob. 19 (similar) ; notes; plea, payment; a clerk's to 
1915, Brown ~. Brown, Prob. 83 (dh'orce for non-payment, held not to waive privilege as to 
ctuelty and adultery; under St. 32 & 33 Vict. collateral quesA'oDB about embezzling from. his 
c. 68. § 3, E\;dence Further Amendment, a employer; Bock. J., diss.); KenltU:ku: 1824, 
party, here the husband, Who has taken the Ginn 11. Com., 5 Litt. 300 (complainant in 
stand in deninl of the l\cts of adultery charged, bastardy, held bound t{) answer lIS to intimacy 
is priVileged from answering as to other acts with other men); Maine: 1831, Tillson II. 

of adultery not charged); 1921, Franklin 11. Bowley, 8 Green!. 163 (like the next case); 
Franklin, Prob.407 (affida\;t oC merits by the 1841, Low 11. Mitchell, 18 Me. 372 (privilege 
defendant wife in divorce charging adultery waived as to "that matter 150 far as material 
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§ 2276 PRIVILEGE AGAINST SELF-INCIUMINATION (CHAP. LXXVIII 

(" (2) The case of an accu-8ed in a criminal trial, who voluntarily takes the 
} stand, is difFerent. Here his privilege has protected him from being asked 
~\'en a single question, for the reason that no relevant fact could be inquired 
about that would not tend to criminate him (ante, §§ 2260, 2268). On this 
\'ery hypothesis, then, his voluntary offer of testimony upon any fact is a 
waiver as to all other reJevant facts, because of the necessary connection 
between all. His situation is distinct from that of the ordinary witness, with 
reference to the point of time when a waiver can be predicated, beca.use the 
ordinary witness is compelled to take the stand in the first instance, and his 
opportunity for choice does not come till later, when some part of HIe crimi
nating fact is asked for; while the accused has the choice at the outset. 
From the point of view of the actual prescience of witness and accused, the 

to the issue," but not as to .. other unlawful qan: 1869, Foster r. People, 18 Mich. 266, 273 
acts, wholly unconnected with the act oC (" where he has lIot actually admitted crimi-
which he has spokcn, even though they may he nBting facts, the witncss may unquClltionably 
material to the issue"; here a complainant in stop short at any point"; but otherwi8c, he 
bastardy, held privileged as to intercourse must" diselose fully what he has attempted to 
with other mon about the time oC begetting; relate"; accomplices. however, cannot "stop 
a ruling clearly erroneous on the Cacts); 1875, short oC a Cull disclosure"; quoted aupra); 
State~. Wentworth, 65 Me. 234, 246 (preceding Min71e3ota: 1882. State 11. Nichols, 29 Minn. 
rulings disapproved; the privilege is waived 357, 35S, 13 N. W. 153 (bastardy; a witness 
for the" subject-matters of the inquiry of the tcstifying to knOl\"ledge of the complainant's 
direct examination"): Maryland: 1885. Ches- intercourse with other parties than defendant. 
apeake Club r. State, 63 Md. 446, 455. 462 compelled to name the person); Musouri: 
(illegal Iiquor-sclling; questions as to seeing 1865, State r. Marshall, 36 1\10. 400, 401 (mur-
liquor on the premises, alter other questions der; a witncss for the prosecution held privi-
of the same sort answered, held privileged, on leged BB to matters irrelevant on the fsets): 
thc authority of H.. ~. Garbett. that the witncss Nebraska: 1888, Lombard 11. Mayberry. 24 
"may claim his protection at any stage of tho Nebr. 674, 690, 40 N. W. 271 (action on bond 
inquiry"; no American CBBes cited); Massa- as s~curity for notes; witness to genuineness 
cluudla: 1853. Foster v. Pierce, 11 Cush. 437 oC notes held not to have waived his privilege 
(bastardy; after answering a question to the as to their alteration); 1919, Neal ~. State, 104 
complainant's intercourse. the witness refused Nebr. 56, 175 N. W. 671 (stealing an automobile ; 
to answer the ('ross·cxaminer·s question as to cros5°ocxsmination of an accomplice, tcstitying 
the person with whom it W88 had; held com- Cor the prosecution, to other similar theCts, not 
pellable. on "thc broad principle that the allowed; unsound); NC1I' HamIMhire: 1829, 
'l'.itness must claim his privilege in the outset, State 11. K, 4 N. H. 562 (."itness compellable, 
when the testimony he is about to give will. it he testifies to thc general Cact of detendant's 
if he answers Cully all that pertains to it, innocence. to .. state all the circumstances 
expose him to a criminal charge"); 1858. relating to that fact"); 1837, Amherst 1:'. 

Com. 11. Pierce, 10 Gray. 472, 477 (Corgery; Hollis, 9 N. H. 107. 110 (support oC a pauper: 
an accomplice compelled on witnesa testifying to his poverty may claim the 
to testify to part of the transaction. since" he privilege BB bow he had disposed oC certain 
must answer all questions legally put to him property); 1851, State 11. Foster. 23 N. H. 348, 
concerning that matter") ; 1876, Mayo 11. Mayo, 354 (illegal liquor selling; witness held com-
119 MII88. 290 (answers given by a witness not pellable on the facts); 1855, Coburn r. Odell, 
Cully understanding his rightB. but intending to 30 N. H. 540, 555 (note for illegal consideration ; 
claim the privilege, were struck out, a claim party plaintiff csllcd by deCendant. held not to 
of privilege as to further answers was allowed); bave waived on the fsets); New York: 1894, 
1879, Com. 11. Pratt, 126 Mass. 462 (illegal liquor- People 17. Forbes, U3 N. Y. 219, 230, 38 N. E. 
selling; witness compelledwanswerastoother 303 (murder by poisonous gas; gland jUry's 
iIIegahalee); 1887. Com.17.Trider,143 Mass.1SO, inquiry; voluntary answering oC general 
9N.E.610(adultery; witness beld not to have . questions as to the guilt, held not to 
waived on the facts); 1899, Evans 11. O'Connor, preclude a claim oC privilege as to questions 
174 MII88. 287, .54 N. E. 557 (I08s of wife's about the purcbase of the instruments used Cor 
affections by adultery in 1893, 1894. and 1895; the offence) ; 1914, People 1:'. Pindar, 210 N. Y. 
plBiotiff's wiCe allowed to testIfy to 1893 191, 104 N. E. 133 (larceny; rule applied to 
without waiving privilege as to 1894 and 1895, defendant's cross-examinstion of witDC88 for 
BB involving" distinct transactions "); M idai- pr08ccution). 
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result is the same. Each knows well enough that the inquiries will be upon 
topics relevant to the charge in issuc; but that is immaterial. The question 
is, What does he know as to the connection between the first question and 
a possible subsequent incriminating question? Now the accused knows that 
there must always be such a connection; but in the witness' case there may 
or may not be such a connection, and if there is not, then his answer cannot 
be a waiver. The result is, then, that the accused, as to all facts whatever 
(except those which merely impeach his credit and therefore are not related 
to the charge in issue), has signified his waiver by the initial act of taking the 
stand. Moreover, the spirit and the purposc of the privilege (ante, § 2251) 
cannot be violated by any questioning after the accused has once voluntarily 
taken the stand; and the nice distinctions attempted by Courts are needless. 

Thc judicial and legislative solutions of this problem have been numerous·:: 
Leaving aside for the moment (post, § 227i) certain rulcs that are to be dis~j 
tinguished, there are half a dozen f~~~!?.Qf.~olution: 3 ..... . _ ............ _ ... -................ --.. -. ", .. _-

I In the following list, the statutes referred 
to are quoted in full anle, § 488; their tenor 
is hero briefly indicated by letters referring 
to the six forms of rule above noted in the 
text; maoy ruling., do not indicate whether 
they intend to apply the present principle 
or that of the ensuing section (§ 2277); the 
rulings cited ante, § 1890 (croBS-CXliIIlination 
to one's own case) should also be comp:ued: 

ENGLAND: St. 1898, 61 & 62 Vict. c. 36, § 1 
(accused may testify on his own behalf; 
quoted in full anlc, §§ 488, 191a; sub-section 
(6): "A person charged and being a witness 
in pursuance of this Act may be BIlked any 
question in cross-examination notwithst.,and
ing that it would tend to criminate him as to 
the offence charged "); 1900, Charnock D. 

Merchant, 1 Q. B. 474 (statute applied); 
1909, Chiteon'l! Calle, 2 Cr. App. 325, 2 K. B. 
94.5 (rape nnder age; crosl!-&amination of 
the acCUBed 81! to his stateme-Ilt to the 'Woman 
of his intercourse with another woman, 
allowed); 1910, Rowland'l! CMO, 3 Cr. App. 

. 277, 1 K. B. 4.58 (UDder St. 1898. § 1 (e), an 
accused who declines to give evidence for 
bimsell but aftel'l' ards gins evidence for a 
co defendant may be cross examined to his 
own case); the English statute, howel'er, 
h8l! a ntlmber of other clausel! which may 
affect proof of Conner crimes; in these aspects 
it is ezamined ankl, § 194a. 

CANAnA: Alta. 1913. R. 11. Hurd, Alta. 
8. G., 10 D. L. R. 475 (cl'OSl!-e:ramination to 
prior conviction; not decided); Br. C. 1904, 
R. to. Grinder, 11 Br.C.370 (larceny; after crosS
ezamiDation of the aceul!ed, the trial judge asked 
him to write a specimen of his handwriting, to 
compare with a metnorandtlm in evidence; held 
inadmi!!.llible); Onl.1901, R.t'. D'Aoust, 3 Onto 
L. R. 653 (an accused taking the stand may be 
asked BII to prior convictions; "he is in the same 
situation as any other witness "). 

UNITED STATE!!; F~lual: 1887, U. B. ~. 
Mullaney, 32 Fed. 370 (defendant charged 
with forging the registration of dectors, com
peJled to write the names on cross-cxamina
tion); 1887, Spies r. Illinois, 123 ~. S. 131, 
ISO, 8 Sup. 21, 22 (" He became bound to sub
mit to a proper cross-examination "); 1900, 
Fitzpatrick r. U. S., 178 U. S. 304, 20 Sup. 
944 (Oregon rule applied; the prosecution 
may cross-examine .. with the same latitude 
as would be exercised in the case of an ordi
nary witncss, as to the circumstances connect
ing him with the alleged crime "); 1904, 
Balliet D. U. S., 129 Fed. 689, 695, 64 C. C. A. 
201 (Fitzpatrick r. U. S. followed); 1906. 
Sawyer r. U. S., 202 U. S. 150, 26 Sup. 575 
(murder on a vcssel; cross-examination 
allowable .. with the same latitude 1111 would 
be exercised in the (',ase of an ordinary wit
ness, as to the circumstances connecting him 
with the crime"); 1912, Powers to. U. B., 223 
U. S. 303, 32 Sup. 284 (in particular, may be 
croSB-e:J:amined 81! to former swom state
ments); 1914, Myrick V. U. S., 1st C. C. A., 
219 Fed. 1 (two indictments for {a1se state
ments to postal officials; the defendar.t hav
ing taken the stand and testified to certain 
facts in the tir!!t indictment, held not to waive 
the privilege as to further facts not covered 
by the direct examination, the scope of the 
waiver being thus determined by applying the 
rule of § 1885, ante; unsound; Putnam, J., 
diss.); 1915, Diggs tI. U. S., Caminetti t;. 

U. S., 9th C. C. A., 220 Fed. 545 (enticement 
for immoral purposes; the defendant took 
the stand and testified to part of the transac
tion charged, and then stopped; held that 
an inference could be drawn, for" the waiver 
is complete"; declining to follow Balliet 7. 

U. S.; Ross, J., dlss.); affirmed in Camlnetti 
~. U. S., 242 U. S. 470, 37 Sup. 192; 1912. 
Powers r. U. S., 223 U. S. 303, 32 Sup. 281 
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~. (a) The first is that the voluntary taking of the stand is a' waiver as to all 
I facts whatever, including even those whick merely affect credibility: 

1872, CHURCH, C. J., in Connor8 v. People. 50 N. Y. 240 (permitting ans" .. ers as to 
fonner arrests, as affecting credibility): .. The prohibition in the Constitution is against 
compellill,g an accused person to become a witness against himself. If he consents to 

(revenue offense; defendant voluntarily tak
ing the stand allowed to be cross-examined 
as to a former statement, etc.); 1918, La 
MOle~. U. S .• 5th C. C. A., 253 Fed. 887. 897 
(fraudulent use of mails; by defendant's tak
ing thc stand, .. the waivcr oC his constitu
tional privilege WIIS complete"; scope of 
cl'08lHlxamination held to be in the trial 
Court's discretion); 
Alabama: 1885, Harris ~. State, 78 Ala. 482 
(deCendant becomc.~ subject to cross-cxami
nation by co-dcfendants on their own behalf) ; 
1903, Smith ~. State. 137 Ala. 22. 34 So. 396 
(he becomes "Hubject to cross-examination 
and impeachment as are other witnesses ") ; 
1906, Miller V. Statl', 146 Ala. 686, 40 So. 342 
(Smith ~. State followed); 1906. Davis 11. 

State, 145 Ala. 69, 40 So. 663 (liquor-selling) ; 
1921. Latikos v. Stato, 17 Ala. App. 655, 88 
So. 47 (knowing receipt oC stolon goods; cross
examination oC defendant to former conviction 
oC similar offense, held allowable, not the par
ticulars oC such offense); 1921, Walker 11. 

State, 205 Ala. 197. 87 So. 833 (murder: 
questions to defendant as to .. difficulties 
with other parties and at other times, in no 
manner connected with tho offense," held 
improper) ; 
Ala&k4: Comp. L. 1913. § 2258 (rule d) ; 
Arizona: Rev. St. 1913, P. C. § 1229 (rule d) ; 
1900. Lowis 11. Terr., 7 Ariz. 52, 60 Pac. 694 
(privilege not waived as to questions about 
former offences and convictions. under Re,'. 
St. I 2040); 
CalilomiG: P. C. 1872, § 1323 (rule d); 1870. 
People 11. Dennis, 39 Cal. 625. 634 (answer to a 
cfOlll5-CXamination as to the details oC a matter 
testified to in chief. held compellable); 1885. 
People ~. O'Brien, 66 Cal. 602, 6 Pac. 695 
(defendant's cross-examination held to be lim
ited to the subject oC the direct examination. 
under the statute; McKee, J.. pointa 
out that the rule as to privilege and the rule 811 

to order of evidence are distinct): 1888, People 
tl. Meyer, 75 Cal. 383, 385, 17 Pac. 431 (privi
lege waived 811 to cross examination to charac
ter; Paterson and McFarland. JJ., diM.); 
1888. People 1>. Rozelle. 78 Cal. 84. 92, 20 Pac. 
36 (P. C. § 1323. applied; defendant may be 
eros8-Cxanlined by the same rule as other 
witnesses, except that the Court has no dis
eretion); 1892, People ~. O'Brien, 96 Cal. 171. 
180, 31 Pac. 45 (ssme); 1893, People 1'. 
Gallagher, 100 Cal. 466, 475, 476, 35 Pac. 80 
(same; privilege is waived upon all such 
matters); 1897. People II. Arnold, 116 Cal. 682. 
887, 48 Pac. 803 (privilege is waived as to 

cross-examination to character); 1898, People 
II. Dole. Cal. • 51 Pac. 945 (Gallagher 
Case approved; here, a question as to aformer 
admission, allowed); 1898, People ~. Arrighini. 
122 Cal. 121. 54 Pac. 591 (cross-examination 
allowed only on the mntter oC the direct 
eXllmination); 1903, People ~. Walker, 140 
Cal. 153, 73 Pac. 831 (cross-examinatic.n to 
prior self-contradiction allowed) ; 1909, People 
1>. Smith. 9 Cal. App. 644. 99 Pac. Illt 
(murder; question!' about another revolver 
excluded; the extent to which the crO!!8-
examination of the accused is muzded in this 
State is a travesty oC principle) ; rompare here 
the cases cited ante, § 1890, and POBt. t 2277 ; 
Colorado: 1896. Bradford ~. People, 22 Colo. 
157. 43 Pac. 1013 (Corgery; defendant taking 
the stand was required to write a specimen) ; 
ConrnJcticut: 1859,' Norfolk tl. Gaylord. 28 
Conn. a09 (bastardy; defendant not privileged 
as to other acts of intercourse); 1868, State tl. 
Gaylord, 35 Conn. 203, 207, 8emble (murder; 
cross examination to credit, allowed) ; 
Florida: Rev. G. S. 1919. § 6080 (rule c): 
1899, Wallace ~. State. 41 FIll.. 547, 26 So. 713 
(" becomes liable to cross-examination aa 
other witnesses "); 1906. Pittman II. State. 51 
FIa. 521. 41 So. 385 (the rules lor 
examination to motives, etc.. apply to an 
accused as to other wit.nesses) ; 
Georgia: P. C. 1910. § 1036 (rule·f); 1897. 
Hackney ~. State, 101 Ga. 512. 28 S. E. 1007 
(the cross-examination oC a deCendant making 
a statement can be only after it is finished and 
his consent is expressed; a cross-examining 
question by the Court. improper); 1902. 
Walker II. State. 116 Ga. 537. 42 S. E. 787; 
Hawaii: Rev. L. 1915, § 2610 (rule c) ; 
Idaho: 1897. State ~. Larkins, 5 Ida. 200, 47 
Pac. 945 (" any Cacts material to the iSBues in 
the action," except so far as limited by the rule 
for order of evidence, ante, § 1890. n. 2); 
IUinci&: 1883. Chambers~. People, lOS Ill. 409, 
413 (defendant "is to be examined precisl'ly 
as other witne!!Ses"); 1887. Spies v. People, 122 
ro. 1.235,12 N. E. 865.17 N. E. 898 (defendant 
"cannot excuse himsell" on this ground) ; 
Indiana: 188.5. Thomas 11. State. 103 Ind. 419. 
438, 2 N. E. 808 (not decided; but Com. 17. 

Nichols. M&88 .• is quoted with approval) ; 188.5. 
Boyle tl. State. 105 Ind. 469, 475. 5 N. E. 203 
(same) ; 
Iowa: Code 1897, 15485. Compo Code 19466 
(rules c and d); 1890. State II. Peffers, 80 Is. 
580, 583. 46 N. W. 662 (deCendant not privi
leged from answering as to prior testimony) ; 
KamCJ8: 1921. State II. Roselli, 33 Kiln. 109. 
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become a witness in the I'ftSe, voluntarily and without any compulsion, it would 
to follow that he occupies for the time being the position of a with all its rights 
and prhileges and subject to all its duties and obligations. If he gives evidence which 
bears against himself, it results from his voluntary act of becoming a witness, and not 
from compulsion. His own act is the primary calise, and if that was voluntary, he has 
DO reason to complain." 

198 Pac. 195 (murder; oC 73 Mich. 10, 13,40 N. W. 789 (defendant may 
defendant to numerous criminal facts, held be cross·examined to character like any other 
allowable on the Cacts) ; witness); 1888, Ritchie t. Stenius, 73 Mich. 
Kentllc!.:lI: (other citations are placed post, 563,569,41 N. W. 687 (same for a civil c8se); 
§ 2277); 1908, Welch t. Com.. Ky. , 108 1889, People 11. Pinkerton, 79 Mich. 110, 114, 
S. W. 863 (croS8-Cxamination to motive; 117. 44 N. W. 180 (defendant not compellab!;, 
pri'ilege allowed; unsollnd); 1914, Com. v. to" answer questions irrelevant to the issue, 
Ph~nix Hotel Co., 157 Ky. 180, 162 S. W. 823 having a tendency to bring in other charges"; 
(voluntary testimony at a former trial of a no authority citOC;, Shcrwood, C. J .• dies.); 
eeparate but similar charge, held not a waiver) ; 1890, People 11. Hicks, 79 Mich. 457, 463, '" 
Loui&iana: 1912, Etate 11. Oden, 130 La. 598, N. W. 931 (defendant cross-examined as to 
58 So. 351 (liquor-selling; cross· examination details of the issue; no authority cited); 
to other sales since the one charged, allowed, 1890, People II. BUSBey. 82 Mich. 49. 57, 63, 
lIemblc) ; 46 N. W. 97 (defendant held subject to "any 
Maine: Re\·. St. 1916. c. 136. § 19 (quoted croSB-eJramination which went directly to the 
an/c. § 488: forbids croSB examination to othcr merits of the case "); 1892. People 11. Foote, 
crimes); 1875. Statc 11. Wentworth. 65 Me. 93 Mich. 38. 40. 52 N. W. 1036 (like People 17. 
234. 240. 243 (defendant waives the privilege Howard); 189':'. Georgia 1'. Bond. 114 Mich • 
.. as to all matters pertinent to the issue"; here. 196. 72 N. W. 232 (like Ritchie 11. Stenius); 
88 to other illegal sales of liquor than the one 190(1, PI' jple 11. Ecarius. 124 Mich. 616. 83 
charged; quoted supra) ; N. W. 628 (murder; defendant required toO 
],faruland: 1875. Roddy 11. Finnegan. 43 Md. place a weapon in his puckt--t to illustrate the 
490. 502 (privilege waived "118 to any matter alleged circumstances); 1903. People ~. 
about which he has given testimony in chief"); Dupounce. 133 Mich. 1. 94 N. W. 388 (the 
1899, Guy 11. State. 90 Md. 29. 44 AU. 997 waiver extends to "any question. material to 
(may be cross-examined "concerning any mat- the casP., which would in the case of any other 
ter pertinent to the i88Ue on trial. regardless witness be legitimate cross-examination ... 
of the extent of the direct examination"; here, even though it involves some other crime; 
as to pOSSC88ion of a Federnlliquor license. in a here applied to questions concerning the rape
prosecution for unlawful eale) ; intercourse which led to the charge of bas
Jfas3achusell3: 1866. Com. D. Lanman. 13 All. tardy; the view of Cooley, J., quoted supra. 
563. 569 (liquor-selling; defendant compelled expressly repudiated); 1904. People r. Gray. 
to answer a question relating to the charge; 135 Mich. 542. 93 N. W. 261 (crose exami-
he waives objection to "any question pertinent nation to the defendant's false swearing 118 

to the is6ue "); 1867. Com. 11. Mullen. 97 Mass. surety on a bond. allowed to affect credibility) ; 
545 (he muet testify to .. any facts relevant and 1912. People II. Fritch. 170 Mich. 258, 136 
material to the is6ue"); 1867. Com. 11. Bonner, N. W. 493; 
97 M888. 587 (defendant not privileged from Minneaota: 1891. State D. Klitzke. 46 Minn. 
crOM e:.:aminat.ion to character; he aMumes 343.49 N. W. 97 (bastardy; defendant deny
.. the liabilities incident to that position ") ; ing the intercourse charged. compelled to 
1871. Com. 11. Morgan. 107 M&88. 199.200, 205 testify as to other intercourse); 1908. State 
(similar to Com. 11. Mullen); 1873, Com. 11. 1>. Kight. 106 Minn. 371, 119 N. W. 56 ("the 
Nichols. 114 M888. 285 (defendant .. cannot general rule applicable to all witnesses" 
refuse to testify to any fac~ which would be applies) ; 
competent evidence in the case, if proved by Mi$Rouri: Rev. St. 1919. U 4036. 5439 (rule 
other witnesses"); 1876. Com. 11. Tolliver. 119 d. quoted anl6, § 488); 1888. State v. Graves. 
MaM. 312. 315 (defendant allowed to be 95 Mo. 510, 514, S S. W. 739 (Rev. St. § 1918 
examined to inconsistent statements); 1889, interpreted to mes.n that .. when he elects to 
Com. II. Sullivan. 150 315, 23 N. E. 47 go on the stand he may testify only to IlUch 
(defendant allowed to be crOM examined 118 to matters 118 he may chOOlle"; Brace and Sher
prior conviction); 1895. Com. 1>. Smith. 163 wood. JJ .• diM.); 1888. State l'. Jackson, 
MMs. 411, 430. 40 N. E. 189 (preceding cases 95 Mo. 623. 655. 8 S. W. 749 (contrary state
approved) ; ment, ShCl'wood. J .• writing the opinion. but 
Michigan: 1872. Gale 11. People. 26 Mich. a majority of the Court diasenting); 1893. 
157, 159 (defendant held not to waive the State~. Elmer. 115 Mo. 401, 22 S. W. 369 
privilege as to matters affecting his character (rule of State 1>. Grsvee. approved); 1901, State 
ami crooibili~); . People ,. Howard,· 17. Fiaher, 162 Mo. 169,62 S. W. 690 (statute 
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This goes beyond the limit above suggested. It may f>.e supported on the 
ground that as the privilege protects the accused against any form of com-

, 
applied); 1905, StBte~. Miller, 100 Mo. 4~, 89 
S. W. 377; 1909, State ~. James, 216 Mo. 394, 
1 Hi S. W. 994, (following StBte o. Gmves, Bnd 
elinching the absurd rule which Bllows a defend
ant te take the stand and say "I did not do 
it" and then stop, free from croBB-eJlBmination 
or comment); 1909, State ~. Myers, 221 Mo. 
598, 121 S. W. 131 (liberal rule followed); 
1910, State 1'. Keener, 225 Mo. 488, 125 S. W. 
747 (liberal rule followed); 1910,' State ~. 
Mitchell, 229 Mo. 68.3, 129 S. W. 917 (State 
o. Miller followed); 1915, State ~. Roc, . Mo. 
-, 180 S. W. 881 (murder); 1916, State ll. 

SwcaringfJO, 269 Mo. 177, 190 S. W. 268 
(murder); 1916, State 1'. Kinney, Mo. , 
190 S. W. 306 (burglary); 1916, State 11. 
Dixon, Mo. • 190 S. W. 290 (murder); 
1917, State 0. nur,;;~~, Mo. '. 193 S. W. 
821 (embeulement); 1917, StBte 11. Weber, 
272 Mo. 475, 199 S. W. 147 (rape under age) ; 
1918, State ~. Stewart, 274 Mo. 649, 204 S. W. 
10 (murder); 1919, State o. Cole, Mo. • 
213 S. W. 110 (rule in State o. PCeiferapproved); 
1921, State v. Edelen. 288 1.10.160, 231 S. W. 585 
(mpe; cro9B-CxlUllination oC defendant, held 
on the Cact:! to exceed the rule); 1921, State 
II. Smith, Mo. ,228 S. W. 1057 (homi
cide; cros9-Cxamination held to bo within 
Iimit:!); compare here the ca.ses cited antr.. 
§ 1890. and po!l. § 2277 ; 
Montana: 1904, State ~. Rogers, 31 Mrlllt. I, 
77 Pac. 293; 
Ncbrruka: UllO, Johns ~. State, 88 Nebr. 145, 
129 N. W. 992 (deCendant taking the stand 
may be questioned in detail as to prior con
viction for [('Iony; even if he at first donies 
by equivocation); 1921, Denker v. State, J06 
Nebr. 779. 184 ~. W. 045 (similar, uDder Rev. 
St. 1913. § 7(06); 1919, Mauzy ~. State, 103 
Nebr. 771'>. 174 ~. W. 325 (cross-examination 
to the use of an alias, allowed) ; 
NtMda: He\'. L. 1912, § 7456 (a defendant 
taking the stand "may be eross examined ... 
the same as any oth{'r witness"); 1905, State 
v. Lawrence. 28 !\e\·. 4·10. 82 Pac. 614 (cross
examination to com;ction:! of Celonies to affect 
('redibility, nllowed); 1913. State v. Uric, 
35 Nev. 268, 129 Pac. 305; 
New Ha1np.,hirc: 1873, State D. Ober, 52 N. H. 
459 (illegal liquor-selling; a defendant deny
ing certain sales, held to have waived the 
privilege as to other sales; he is examinable 
"as to any and every matter.pertinent to the 
issue"; .. he places himsclC in t/le attitude of 
any ordinary witness, irrespective of Ilny in
terest in the cause": Mr. J. Cooley's utter
ance in his 2d cd. adversely criticised) ; 
New Jeraey: 1903, State v. Zdanowicz, 69 
N. J. L. 619, 55 At!. 743 (rule of prior case. 
ihat the crosa esnmination must not go be
yond the topics of the direct examinaiion, 
applied; whether wch 8 umitation is eound. 

not decided; compare tho eMOS cited ante. 
11890) ; 
New Merico: 1921, State II. Bailey, N. Mex. 
-,.198 Pac. 529 (murder; cross-examination 
to other MBauIts. admitted, in trial Court's 
discretion) ; 
New York: 1870, Brandon II. People. 42 N. Y. 
(Hand) 270 (question not determined, beeause 
the privilege was not claimed); 1872. Connors 
II. People, 50 N. Y. 240 (MBault; questions as 
to Cormer arrests, to affect credibility, allowed; 
quoted wpra); 1878. People D. Casey, 72 N. Y. 
393. 398 (!l!l8Ilult; questions as to former 
assault:!, to affect credibility. allowed); 1878. 
People ~. Brown, 72 N. Y. 571, 573 (ignoring 
People 11. Ca~y, and apparently approving 
Connol'S II. People so far as concerned the self
crimination prj-. ·Uege; but here makin/!: the 
curious distinction that the privilege against 
sell-disgrace. ante, § 2216. was not waived; 
confused opinion); 1892, People o. Tice, 131 
N. Y. 651,655, 30 N. E. 494 (approving Con
nol'S v. People; defcndant not privileged as 
to questions affecting his credibility); 1893, 
People v. Webster. 139 N. Y. 73. 84, 34 N. E. 
730 (preceding case foIlowctl); 1911, People ~. 
Brown, 203 N. Y. 44. 96 N. E. 367 (voluntary 
testimony, held to pcrmit cross-examination as 
to prior testimony inadmissible under the con
fession-rule; erroneous on principle; see ante. 
§ 821. n. 4); 1916, People 1'. Trybus, 219 N. Y. 
18, 25. 113 N. E. 538 (murder; rule applied) ; 
North Carolina: Con. St. 1919, § 1799 (rule c); 
1883. State II. Lawhorn, 88 N. C. 634, 637 
(defendant allowed to be cross-examined to 
prior convictions); 1887, State II. Thomas. 98 
N. C. 599, 604, 4 S. E. 518 (compellable to 
answer as to prior charges); 1890, State v. 
Allen. 107 N. C. 805, 11 S. E. 1016 (preceding 
r.ase approved); 1910. State t. Simonds. 154 
N. C. 197, 69 S. E. 790 (manslaughter; cross
examination to illicit intercourse with the 
woman on whom deceased was calling, allowed) ; 
.Vorth Dalwla: 1896, State 1>. Kent. 5 N. D.516. 
67 N. W. 1052 (the privilege is "that of every 
'I\;tness who goes into the witness-box. and noth
ing more" ; 'I\'aiving as to collateral crimes rele~ 
vllnt to the crime in question. but not as to 
collateral crimes merely affecting credibility) ; 
1909, State II. Nyhus, 19 N. D. 326. 124 N. W. 
71 (rape; questions to the accused as to fotlner 
misconduct. with a woman. excluded) ; 
Ohic: 1881. Hanoff II. State, 37 Oh. St. 178, 
181. 188 (defendant held apparently to wah-e 
his privilego to some extent; Okey. J., dies.); 
1887. Este fl. Wilshire. « Oh. 636 (broker's 
Craud; motion tried on affidavits; defendant 
held to have waived his privilege by filing an 
affidavit) ; 
Oklahoma: 1919, Creek 1>. State, 16 Okl. Cr. 
492, 184 Pac. 917 (questions as to escape from 
jail aCter arrest, allowed) ; 
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pulsory disclosure as a witness (ante, § 2263), so its waiver abandons any 
right to refuse as a witness. 

(b) The second vi_f?}Yjs..tbe __ 9.,~~.~~.?'Y~ .. l)!lggel\t¢ as. c()I:r~~t, .. a,.~d appears in 
varying phraseology. Commonly, it is said that the waiver extends to all -_. .. . ... ~ . .. ., .. ,~ 

_ • • •. "J~." .. ""~_'~ ..... ,~_, •••• •• '~ . . -, ...... u, ........... ,.." -.. ~ '-." ........ " ... " ... , ~.,. 

Oregon: Laws 1920. § 1534 (rule d); 1897. 
State ~. Moore. 32 Or. 65. 48 Pac. 468; 
1908, State ~. Deal. 52 Or. 568, 98 Pac. 165 
(cross-examination to the circumstances of an 
alleged exculpation, allowed); 1914, State v. 
Jensen, 70 Or. 156. 140 Pac. 740 (nssault with 
intent to rape; cross-examination of defendant 
to misconduct with a woman in another State, 
excluded); 1914, State v. Torbet, 72 Or. 402, 
143 Pac. 1107 (murder; cross-examination to 
a confession, allowed); 1921, State v. Rathie, 
101 Or. 339,368,199 Pac. 169 (accused's former 
st!ltements to grand jury); and cases cited in 
§ 2277, post, apply the statute; 
Pennsylvania: this State has now permitted 
the following vicious piece of legislation to slip 
ill lind thus tenderly to make it easier for 
astute defenders of villains to juggle their clients 
out of legal danger: St. 1911, Mar. 15, p. 20, 
Dig. 1920, § 8174, Crim. Procedure (an 
accused taking the stand ., shnll not be asked 
lind if asked shnll not be required to answer any 
qU('stion tending to show that he hWl committed 
or ueen charged v.ith or been convicted of any 
off('nse other than the one wherewith he shnll 
then be chargcd. or tending to show that he 
has been of bad character or reputation"; 
unless he has offered evidence of his good 
character or has testified against a c<>--defend
ant) ; 
Philippine Islands: P. C. 1911, Gen. Order 58 
of 1900, § 15 (quoted ante, , 488); H1l6. U. S. 
v. Binayoh. 35 P. I. 23 (murder) ; 
Porto Rico: 1908. People 1'. Morales. 14. P. R. 
227. 24.0 (murder); 1912. People r. Roman, 18 
P. R. 217, 228 (murder); 
Rhode Island: 1903, State v. Babcock. 25 R. 
I. 224, 55 At!. 685 (cross-examination to prior 
conviction allowed) ; 
Soulh Carolina: 1903. State 1'. Williamson. 65 
S. C. 242, 43 S. E. 671 (question not decided) ; 
South Dakota: 1909, State tl. La Mont. 23 8. 
D. 174, 120 'N. W. 1104 (rape under age; 
cross-examination of deft'ndnnt to other acb 
of intcrcourse with women of his family, 
l'xcluded; the opinion does not distinguish the 
different questions involvcd) ; 
Tennessee: 1895, Clapp r. State. 94 Tenn. 186, 
30 £. W. 214 (privilege not waived as to other 
crimos) ; 
Teras: 1891, Quintana v. State, 29 Tex. App. 
401. 406, 16 S. W. 258 (" he is subject to nll the 
tests and rules applicable to other witnesses, 
even to the answering of Questions that would 
tend to criminate him "); 1898, Rodriguez 11. 
State, Tex. Cr. • 368. W. 435 (in impeach
ment, no confessions. other wise inadmissible, 
may be provpd, by cross pnminBtion or 

othel wise); 1918. Houseton v. State, 83 Tex. 
Cr. 453, 204 8. W. 1007 (defendant's wife); 
compare here the cases cited post, t 2277; 
Utah: Compo L. 1917. § 9279 (rule c); 1005. 
State v. Shockley, 29 Utah 25, 80 Pac. 866 
(murder ill robbery; cross-examination &8 to 
other crimes, held improper; the ruling really 
proceeds on the principle of § 1810, ante, for 
the claim of privilege was conceded on nll the 
questions but one; Bartch. J., dissenting. 
points out that Utah Re\". St. I 5015 is prao
tically ignored by the ml1jority; the decision 
makes confusion in the law, and helped to set 
free a confessed villain); 1910, State~. Vance, 
38 Utah 1. 110 Pac. 434 (the above criticism 
on the Shockley case, and that of § 21, n. 12. 
antc, reviewed and answered; see the further 
comments, ante, § 21. n. 12); 1911, State v. 
Thorne. 39 Utah 208, 117 Pac. 58 (rule c); 
Viroinia: Code 1919, § 4778 (the accused mllY 
be "examined in his own bohalf, and if 110 

sworn and e:ramined .•• he dl>all be deemed 
to have waived his privilege of not giving 
evidence against himself. and shall be subject 
to cross-examination WI any other witness"; 
the second clause was first inserted in the 
Revision of 1919); 1891, Watson v. Com., 
87 Va. 608, 613. 13 S. E. 22 (cross-examina
tion. to the issue. held proper on the facts); 
1922. Thaniel 1'. Com.. Va. • 111 S. E. 
259 (accused's testimony before the coroner 
as a v.itness; cross-examination to this testi
mony at the trial. allowed. under Code lInl~, 
f 4778, the second clause of which was added 
to the prior text; the Code now .. seems io 
go the full length of requiring the accused 
person to abselutely and in all respects waive 
his privilege ") ; 
WtUfhington: R. &: B. Code 1909, t 2148 (rul. 
c); 1893. State !t. Duncan, 7 Wash. 336, 339, 
35 Pac. 117 (defendant is treated" the aame 
as any other witness"; Stiles, J., disa.); 
189'7. State v. O'Hara, 17 Wash. 523. 50 Pac. 
477, 933 (cross-eXAmination S8 to the execu
tion of a paper already introduced in chief by 
the prosecution. excluded); 1903, State II. 

Melvern. 32 Wash. 7. 72 Pac. 489 (cross-exam
ination to prior conduct. held not within the 
privilege, on the facts) ; 1922, State~. Crowder. 
- Wash. ,205 Pac. 850 (statutory rape; 
cross ell'8mination of defendant to other acta of 
intercourse with complainant, held im};lroper, 
because tho prosecution had already evi
denced them; this is a thorouahly erroneoua 
misunderstanding of the rule; the opinion 
is unaware that two distinct principles are in
volved. nnd cites without dil!Crimination 
authorities for both). 
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PRIVILEGE AGAINST SELF-INCRIMINATION [CHAP. LXXVIII 

matters relevant fa the usue, Illeaning thereby.to"exclude~~ ~,Qllateral-'! matters, 
i. e~J~ciS:merebndfectitig credibility: 

1875, ApPLETON, C. J., in State v. JVelltworth, 65 Me. 234, 243: "He was not obliged 
to testify. He does testify. . •• He exonerates himself. He denies the commission of 
the offense charged. He is subject to cross examination, as the necessary result of his 
assuming the position of a witness. • . . If he discloses part, he must disclose the whole 
in relation to the subject-matter about which he had answered in part. Answering truly 
ill part \,;th answers exonerative, he cannot stop midway, but must proceed, though his 
further answers may be self-criminative. Answering falsely as to the subject-matter, 
he is not to he exempt from cross examination because his answers to such 

. nation woule! tend to show the falsity of those given on direct examination. If it were 
so, a preference would be accorded to falsehood rather than to truth." 

(c) A third rule, usually originated by statute, makes the accused liable to 
cross-examination" like any other witness." This would upon its face go no 
further than the second rule just examined, i. e. it would not predicate a 
waiver for facts merely affecting credibility. But it is not always construed 
so narrowly; and the statute may be supposed merely to be dealing with the 
topics available for cross-examination (post, § 2277), without expressing any
thing as to the doctrine of waiver. 

(d) A fourth rule, usually under statute, is that the accused may be cross
examined only as to the subjects already dealt with in his direct examination. 
This form was doubtless intended merely to apply to the accused the usual 
rule of a majority of the States as to the order of topics on cross-examination 
(ante, §§ 1885-1890, post, § 2778); but its literal effect is to limit the doctrine 
of waiver to the subject of the direct examination. This, though an unneces
sary result on principle, ought not to make any practical difference; for the 
subject of the direct examination, properly construed, is the whole fact of 
guilt or innocence, and hence the topic of cross-examination might always 
range over any relevant facts except those merely affecting credibility; and 
thus the rule becomes in effect identical with that of (b) supra. The judicial 
interpretation of this statutory rule is not always harmonious. 

(e) Still another view, substantially more restricted, and expressly em
bodied in a few statutes, is that the waiver extends to no other criminal acts 
than the one preci3ely charged. The policy of this rule is set forth in the 
following passage: 

1898, MOORE, J., in State v. Bartme88, 33 Or. 110, 54 Pac. 167: "The reason for this 
distinction is found in the fact that if the defendant could be treated as a general witness, 
and cross-examined as such. evidence of inculpatory acts tending to the commission of 
the crime with which he was charged, and also of the commission of other crimes, might 
be brought before the jury, thereby causing them to lose sight of the real issue to be tried, 
and tending to the return of a verdict of guilty upon evidence of particular acts 
wholly disconnected with the case on trial." 

This limitation is sufficiently answered by the reasoning of Mr. Justice 
Campbell (above quoted). An accused who voluntarily takes the stand may 
fairly be asked to tell aU he knows that is relevant. Since the prosecution 
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can in any event, by othei' witnesses, prove the "inculpatory acts" above 
referred to (ante, § 305), it is difficult to see why the same acts cannot be 
proved by his own testimony, without unfair prejudice. . "Y 

(j) Finally, there is an extreme view that .. the.pr~vUege..p.1roI_pe_~laimed at \\, .. ,'r ... 
any moment, i: e. virtually no waiver is conceded: y'L"< I. 

00 Po, ,'7 ",' .... ,"' .... 

• ELF i* rv. 

1871, COOLEY, J., Constitutional Limitations, 2d edition, p. 317: "If tht~ accused does • 
not choose to avail himself of it [his option to testify), unfavorable are not 
to be drawn to his prejudice from that circumstance; and if he does testify, he is at 
liberty to stop at any point he chooses, and it must be left to the to give a statemen!1, 
which he declines to make a full one, such weight as under the they thinK 
it entitled to; otherwise the statute [giving him the option) must have set aside and over
ruled the constitutional maxim which protects an accused party againstheing compelled 
to testify against himself, and the statutory privilege [to testify) becomes a snare and a 
delnsion." 

This passage was explained by the learned author in his third edition as 
follows: 

1873, COOLEY, J., Constitutional Limitations, 3d edition, 317: "This paragraph appears 
to have led to some misapprehension of our views, and consequently we must regard it 
as unfortunately worded. Nevertheless, after full consideration, it has been concluded 
to leave it as it stands. What we intend to affirm by it is, that the privilege to testify in 
his own behalf is one the accused may waive [sic' claim] without justly subjecting him
self to unfavorable comments; and that if he avails himself of it, and stops short of a 
full disclosure, no compulsory process can be made use of to compel him to testify further. 
It was not designed to be understood that, in the latter case, his failure to answer any 
proper question would not be the subject of comment and criticism by counsel; but, on 
the contrary, it was supposed that this WM implied in the remark, that 'it must be left 
to the jury to give a statement which he declines to make a full one such weight as, under 
the circumstances, they think it entitled to.' All circumstances which it is proper for the 
jury to consider, it is proper for counsel to comment upon .... We not only approve of 
this ruling, but we should be at a loss for reasons which could furnish plausible support 
for any other." 

On the inconsistency in permitting an inference for a particular refusal but 
prohibiting it for a general refusal, it is needless to comment. It is further 
inconsistent (ante, § 2272) to hold that no compulsion may be used and yet 
that an inference may be drawn. On the precise point in controversy, whether 
the privilege against compulsion may be claimed at any point, no detailed 
reasoning is vouchsafed by the learned author. His view has apparently not 
been accepted outside of a single jurisdiction. 

The state of the law in the various jurisdictions is not easy to determine, 
partly because of the ambiguity of the various statutes and partly because of 
the differing interpretations of the same statutory words by different Courts. 
On the whole, the form of rule above described seems to find the 
greatest support. 

(3) The waiver involved in the 's taking the stand permits the 
usual stages of inquiry to be pursued (ante, § 1866). He may therefore be 
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reealled for further cro88-examinlltion under the same conditions as the ordi
nary witness.· 

(4) The waiver involved in the accused's taking the stand is limited to the 
particular proceeding in which he thus volunteers testimony. His voluntary 
testimony before a corOller's inqucst, or a grand jury, or other preliminary 
and separate proceeding, c. g. in bankruptcy, is therefore not a waiver for the 
main trial; 5 nor is his testimony at a first trial a waiver for a latcr trial.6 

But it is sometimes held that a present waiver is retroactive, so that his vol-

• CANADA: 1859, Peters 11. Irish. 4 All. cross-examination on the schedule's statements. 
N. Br. 326 (answer on cross-examination, held and the debtor is virtually an accused; the 
a waiver lor the purpose of re-examination). result of such a ruling is to guarantee an 

UNITED STATES: Ala. 1893, Thomas~. opportunity to lie without eross-examination 
State, 100 Ala. 53, 14 So. 621 (recall allowed) ; on the subjeet of the lie; which is just what 
1894. Thompson v. State, 100 Ala. 70. 14 So. the doctrine of waiver is aimed tc prevent) ; 
878 (defendant may be recalled to identify Cal. 1900. Overend v. Superior Court. 131 Cal. 
him with a convicted person. the record being 280. 63 Pac. 372 (testimony at a preliminary 
offered to discredit bim); 1899, Dudley~. examination. held not a waiver for the trial) : 
State. 121 Ala. 4. 25 So. 742 (defendant mllY Ill. 1896, Samuel v. People. 164 Ill. 379. 45 N. E. 
be recalled to ask as to prior inconsistent state- 728 (the making of an affidavit. indorsed on the 
ments); Kan. 1872. State v. Horne. 9 Kiln. infornlation. dedaring the truth of the charge. 
123 (where the defendant had taken the stand. and thus setting the prosecution in motion. is 
and was cross-examined and re-examined. not a waiver); Mich. 1906. Re Mark. 146 Mich. 
a reeall for the purpose of calling attention to 714. 110 N. W. 61 (testimony at an 'cx parte' 
a prior selC-eontradiction was held allowable) ; complaint as witness. held not a waiver on 
1896. State v. Lewis. 56 Kan. 374. 43 Pac. 265 subsequent trial of the accused before the 
(defendant cannot be recalled in rebuttal; committing magistrate) ; N. Y. 1915, People v. 
this is unsound); KI/. 1901. Abbott v. Com.. Cassidy. 213 N. Y. 288. 107 N. E. 713 (corrupt 
- Ky. • 62 S. W. 715 (recall for a prior nomination to office; testimony with waiver 
Iclf-contradiction. allowed); La. 18112. State at an information in 'Q. Co .• then compulsory 
v. Walsh. 44 LIl. An. 1122. 1133. 11 So. 811 testimony at a trial in K. Co .• ~he former held 
(recall for a prior self-contradiction, allowed); not a waiver of the privilege at the latter, 
1899. State v. l"a\·re. 51 La. An. 434. 25 So. though the same offense was involved); Va. 
93 (similar); }904, State v. Brown. III La. 1873. Cullen v. Com.. 24 Gratt. 624, 637 
696. 36 So. 818 (similar); Mo. 1894. State r. (voluntary disclosure as witness at an inquest 
Kennade. 121 1\10. 405. 415. 26 S. W. 347 without warning as to his privilege. held not to 
(recall for cross-examination. allowed); Tex. bo a waiver sufficient on the trial for the 
1899. Clay to. State. 40 Tex. Cr. 593. 51 S. W. homicide); 1881. Temple v. Com., 75 Va. 892. 
370 (rec'lll allowable as for ordinary wit- 896 (same ruling for one who had testified 
neases); 1907. Hays v. State, 51 Tex. Cr. Ill, before tho grand jury; but a majority of the 
100 S. W. 926 (defendant may be recalled Court declined to express an opinion); contra: 
for Questions preliminary to impeachment 1922. Thaniel v. Com.. Va. , 111 S. E. 259 
by scll-contrndiction); WU. 1880. State v. (testimony before the coroner; eited more 
Glass. 60 Wis. 218. 223. 6 N. W. 500 (recall fully 8Upra. n. 3; the Virginia rlllings above 
allowable in the trial Court's discretion). cited are presumably now supplanted); WI/o. 

The practical fairness and utility of con- 1899. Miskimmins v. Shaver. 8 Wyo. 392. 58 
!!truing the waiver liberally against the PIlC. 411 (compounding a felony; the witness' 
acoused is noted. from the standpoint of affidavit as infOl'mant in the requisition pro-
experience, in Mr. (Assistant District Attor- ceedingft for the felon, held not a waiver of tho 
ney) Arthur Train'lI important book ••. The privilege for the preliminary examination). 
PrUoner at the Bar" (1906). pp. 163. 164. But 01 COUl'tle hiB voluntary testimony on 

• Fed. 1920. Arndstein D. McCarthy. 254 the former occasion may itself be tUed (subject 
U. S. 71.41 Sup. 26 (on involuntary bankruptcy to the rule for confessions, ante. t 852) on the 
the debtor daimed privilege on special exam- subsequent occasion: cases cited infra. n. 8. 
ination; subsequently he filed sworn schedules Compare the rule {or using an inference from 
.howing assets and liabilities; on examination former failure to testifll (ante. § 2270). 
"concerning thes.,." he elaimed privilege; '1896, Georgia R. & B. Co. w. Lybrend. 99 
held that the filing of the sworn schedules waa Ga. 421, 27 S. E. 794; 1899. Emery II. State. 
not "a wah'er of the right to .1top short" 101 Wis. 627. 78 N. W. 146. Contra: 1908. 
whenever the answer might criminate him; State ,. Simmons. 78 Kan. 872. 98 Pac. 277; 
unsound; the examination was virtually a this is the sounder view. , 
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untary testimony at the present trial permits inferences to be drawn from his 
refusal and claim of privilege at a former proceeding. f 

(5) 'Where the .JY.i.tnes~_~~~~~J)Y __ I1!1_s~y!!_ril1g, his answers may be after
wards used against him; 8 because the privilege, in disappearing, disappears ./ 
completely. Combining this with the principle of retroactivity (supra),it 
follows that in bankruptcy proceedings under U. S. Rev. St. 1878, § 860 
(quoted post, § 2281; now repealed) and U. S. St. 1898, c. 541, § 7 (bank
ruptcy; quoted post, § 2281) providing that no testimony given in certain 
cases shall be used against the witness thereafter, the defendant would, by 
taking the stand, waive the privilege so as to permit the use against him 
(either by an independent offer of evidence or by his own cross-examination) 
of former answers made by him in a situation covered by either of those 
statutes.9 

(6) The principle of waiver has been invoked by some Courts to admit 
facts obtained by the accused's voluntary surrender of chattels or submission 
to bodily inspection out of court (ante, §§ 2264, 2265). 

(7) 'Vhen the privilege is justly claimed, by either witness or accused, 
at such a stage or on such topics as to prevent substantially all cross- ;,/ 
examination, the direct testimony may be struck out; for no testimony under 
any conditions can be received without liability to a substantially full cross
examination.Io 

§ 2277. Waiver: to Accused's Character in Impeach-
ment, distinguished. When an accused takes the stand, several other ques
tions arise, as to the applicability of principles affecting 'witnesses in general, 
and they tend sometimes to be confused with the one just examined. 

(1) jfay the accused as a witnes8 be impeached at aU! As an accused, his 
bad moral character is, by UnIversal co'ncession, not to be evidenced by the 
prosecution unless he first has attempted to show his good character (ante, 
§ 55). But as a witness, his character may be impeached. In which status 
is he to be regarded? Is his status as an accused to displace his status as a 
witness? This question, already elsewhere examined on principle (ante, § 890), 

7 Ante. § 2273. note 8. 
Of course. a waiver. by volunteering testi

mony. leavC5 him respollBible for perjury in 
!uch testimony: 1899. State ~. Turley. 153 
Ind. 345. 55 N. E. 30 (e:ramination before 
grand jury). Compare the cases cited paBt. 
I 2281. ad /inem. and ante. § 2270. 

• 1907. Weaver ll. State. 83 Ark. 119. 102 
S. W. 713 (affidavit for continuance); 1907. 
People ll. Willard. 150 Cal. 543. 89 Pac. 124 
(petition for -habeas corpus.' and testimony of 
the defendant on the hearing. admitted); 1914. 
Bennett ~., State. 68 F1a. 494. 67 So. 125 
(tC5timony at the preliminary hearing); 1911. 
State .,; KimC5. 152 la. 240. 132 N. W. 180; 
1907. State.,. Taylor. 202 Mo. 1. 100 S. W. 41; 
1902. State .,. Bunell. 27 Mont. 282. 70 Pac. 
982; 1921. Roberts v. State. 759 Tell:. Cr. 454. 

231 S. W. 759 (voluntary testimony at a fonner 
trial of .. another case." admitted against the 
accused on a trial for IlBsault with intent to kill) ; 
and caSM cited ante. §§ 850. 852 (confessiollB). 
and instances cited ante. t 278. n. 3. 

• Contra. but unBound: 1908. Jacobs ll. 

U. S .• 1st C. C. A .• 161 Fed. 694. 698 (cross
enmmation of a bankrupt. on a trial for 
fraudulent concealment. to his former answcn 
on CJ:amination before the referee; held not 
allowable under St. 1898. c. 541. § 7); 1908. 
Alkon.,. U. S .• 1st C. C. A .• 163 Fed. 810 (con
SPiracy by a bankrupt; cross examination to 
his testimony before the referee. held not allow
able. under Rev. St. § 860). 

Compare Arnciatein t. McCarth7. U. It. 
cited lIupra. n. 5. 

10 Ante. I 131H. 
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§ ZZ17 PRIVILEGE AGAINST SELF-INCRIMINATION [CRAP. LXXVIII 

is universally answered in the negative. 
impeachment like any ather wf,t1l:f}88.1 

I un. 1 The authorities are placed here. 
for convenience of comparison with those in 
i 2276. Where not otherwise noted. the im
peachment was allowed. It is sometimes 
impossible to ascertain which principle the 
Court has in mind. Indeed. it is not incon
ceivable that the Court is sometimes not aware 
of the distinction. It is to be noted that. 80 

far as impeachment through cross esamination 
is concerned. the present principle is in some 
States covered by the statutes noted ante, 
t 2276. making the accused esaminable "like 

h 't " any ot ell WI ness : 
Federal: 19.8. WiIliams v. U. S •• 5th C. C. A .• 
2M Fed. 52 (defendant taking thc stand: for
mer convictions for felony shown); 1918. 
Gordon 17. U. S.. 5th C. C. A., 254 Fed. 53 
(similar; "he may be interrogated as to a1l 
matters affecting his credibility") ; 
Alabama: 1896. Buchanan II. State, 109 Ala. 
7. 19 So. 410; 1899. Fields I). State. 121 Ala. 
16. 25 So. 727 (general bad character) ; 
Arkama.!: 1905. Smith 1>. State, 74 Ark. 397. 
85 S. W. 1123 ("subject to impeachment like 
any other witness "); 1905. Carothers 1>. State. 
75 Ark. 574. 88 S. W. 585 (cross-examination 
to subornation of a witness); 1921. Powell II. 

State. 149 Ark. 311.232 S. W.429 (rape under 
age; cross-examination of accused to cohab
itation with his wife before marriage. allowed) ; 
Cali/ol'llia: 1868. Clark 17. Reese. 35 Cal. 89. 
96 (personal liberties with a woman); 1870. 
People 17. Reinhart. 39 Cal. 449 (former con
viction of sundry offences); 1877. People v. 
Chin Mook Sow. 51 Cal. 597. 601; 1881. 
People 17. Johnson. 57 Cal. 571; 1881. People 
1>. Beck. 58 Cal. 212 (character for veracity) ; 
1888. People 1>. Meyer. 75 Cal. 383. 385. 17 
Pac. 431 (prior conviction); 1896. Pcople v. 
Hickman. 113 Cal. 86. 45 Pac. 175; 1896. Peo
ple II. Mayes. 113 Cal. 618. 45 Pac. 861; 1897. 
People 17. Arnold. 116 Cal. 682. 48 Pac. 803 
(QUestiOllS as to fOimer conviction are allow
able. and P. C. § 1093. dealt with ante. 1196. 
regulating the use of such evidence as affecting 
IICntence. does not prevent its illdependent use 
in this connection); 1897. People 17. Sears, 119 
Cal. 267. 51 Pac. 325 (prior conviction); 1898. 
People v. Reed. Cal. '. 52 Pac. 835 (char
acter for truth); 1908. People 1>. Oliver. 7 Cal. 
App. 601, 95 Pac. 172 (tee accused on cross
uamination may be asked as to prior con
victions for felony. in spite of P. C. f 1025. 
prohibiting allusion to a former conviction when 
used to affect the sentence under 1 196 anti; 
re·aflh wing People 17. Arnold. mpra. and hold
ing that the re-enactment of P. C. I 1093 in 
1905 as P. C .• 1025 did net change the rule) : 
1911, People tI. Walker. 15 Cal. App. 400. 114 
Pac. 1009 (prior conviction of felony may be 

• 
IS open to 

346. 347 (prior self-contradiction); 1900. 
Herren I). People. 28 Colo. 33. 62 Pac. 833 
(Kenera! character for credibility) ; 
Connedicut: 1896, State 11. Griswold, 67 Conn. 
290. 34 Atl. 1047 (questions showing a prior 
self-contradiction) ; 
Florida: (here the accused was not a competent 
witness until 1895; the following rulings hold 
him now open to impeachment); 1896. Lester 
e. State. 37 Fla. 382. 20 So. 232 (holding the 
amended act of 1895. now R~v. G. S. 1919, 
I 6080. constitutional as regards its title); 
1899. Copeland 17. State, 41 Fla. 320. 26 So. 
319 (since St. 1895. c. 4400, there can be no 
sworn statement without cross-examination); 
1899. Wallace 17. State, 41 Fla. 547, 26 So. 713; 
1900, Squires 1>. State, 42 Fla. 251, 27 So. 864: 
1916, Herndon 17. State, 72 Fla. 108, 72 So. 
833 (larceny of cattle; cross examination to a 
fOl'mer conviction for larceny of a mule, 
admissible) ; 
Georgia: (hero the accused is still not com
petent and may merely make a "statement": 
for the ways of impeacbing this "statement," 
8ee the citations in Hackney v. State. cited 
ante, 1 2276. and the cases cited ante, § 579) ; 
Hawaii: 1919, Terr. p. Goo Wan Hoy, 24 Haw. 
721. 729 (perjury); 
IUinois: 1883. Chambers 17. People. 105 III. 
409. 413 (in general); 1899. Halloway 17. 

People. 181 Ill. 541. 54 N. E. 1030 (cross
examination to conduct) ; 
Indiana: 1874. Fletcher 1>. State. 49 Ind. 124. 
130 (general ('haracter); 1875, Mershon v. 
State. 51 Ind. 14. 21; 1879. State 17. Bloom, 
68 Ind. 54. lemble; State 17. Beal. 68 Ind. 346; 
1884. South Bond 17. Hardy. 98 Ind. 579: 
1885. Boyle 17. State. lOS Ind. 469, 475. 5 N. E. 
203 (cross examination) ; 1889, Keyes 17. 

State. 122 Ind. 527.531.23 N. E. 1097 (same) ; 
1697. Vancleave 17. State. 150 Ind. 273, 275, 
49 N. E. 1060 (Bam e) ; 
Indian Terr. 1906. McCoy 17. U. S .• 6 Ind. 
Terr. 415. 98 S. W. 144 (a defendant "is sub
jected to the same rules governing as to [,ie') 
other witnesses ") ; 
Iowa: 1880, State tI. Red. 53 la. 69. 70. 4 N. W. 
831 (in seneral); 1884. State v. Kirkpatrick. 
63 Ia. 554. 559. 19 N. W. 660: 1886, State ". 
Teeter. 69 la. 717, 719. 27 N. W. 485; 1890. 
State 17. O·Brien. 81 Is. 93. 46 N. W. 861; 1911. 
State II. Bradenburger. 151 la. 197. 130 N. W. 
1065 to past marital mis
conduct. allowed) : 
Kamal: 1886. State v. Pfefferle. 36 Kan. 
110. 92. 12 Pac. 406 (he may be "contradicted, 
discredited. and impeached "); 1891. State II. 
Probasco. 46 Kan. 310. 311. 26 Pac. 749 
(cross-examination to character) ; 
Kentucky: (in this State the precedents as 
to cross-examination to miscenduct are much uked) ; 

Colorado: 1882, McKeone tI. People. 6 Colo. entangled. as noted. allle, I 987, but the 
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In applying this principle, it will be that Courts might employ a rorm 
of words similar to those employed in predicating a waiver of his privilege 
ent principle is unquestioned); 1887, McDon
ald 1). Com .• 86 Ky. 13. 4 S. W. 687; 1888, 
Lockard 1). Com., 87 Ky. 201, 204, 8 S. W. 
266; 1889, Pace'll. Com., 89 Ky. 204, 209. 
12 S. W. 271; 1892. Burdette 1). Com., 93 Ky. 
77, IS S. W. 1011; 1895, Saylor 11. Com .• 97 
Ky. 184, 30 S. W. 390; 1895, Montgomery 
11. Com., Ky. ,30 S. W. 602; 1895. 
Barton ~. Com., Ky. ,32 S. W. 172; 
1897, Trusty n. Com., Ky. .41 S. W. 766; 
1898, Justice r. Com., Ky. ,46 S. W. 
499; 1899, Baker 1). Com., 106 Ky. 212, 50 
S. W. 54; 1906, Henderson 1). Com., 122 Ky. 
296, 91 S. W. 1141 (cross-examination to 
conviction for lelony, allowed); 1910, Smith 
11. Com .. 140 Ky. 599.131 S. W. 499; 
Louiaiana: 1893, State 11. Taylor, 45 La. An. 
605, 607, 12 So. 927; State 1). Murphy, 45 
La. An. 959,13 So. 229; 1896, State 1). Southern, 
48 Lac-An. 628. 19 So. 668 
to charl\cter) ; 
Maine: 1876, State 11. Watson, 65 Me. 79 
(prior conviction); 1875, St.!:.~" 11. Carson, 
66 Me. 116, 117 (cross-e1iamination to char
acter); 1881. State 1'. Witham, 72 Me. 531, 
534 (except as protected by privilege); 1892, 
State 11. Farlller, 84 Me. 436, 24 At!. 985 (rec
ord of conviction) ; 
MaTI/land: 1906, Lawrence 11. State, 103 Md. 
17, 63 Atl. 96 (rule of Guy 11. State, ante, 
S 2276, applied) ; 
Mauachuselt3: 1859, Holbrook 11. Dow, 12 
Gray 31'7, 359 (the nccuaed testifies "subject 
to all the responsibilities which thc law 
attaches"; here, cross elramination); 1867. 
Com. v. Brennan. 97 Mass. 587; 1868, Com. 
r. Gorham, 99 MMe, 421; 1870, Root 1). Ham· 
i1ton, 105 Mass. 23; 
Michioan: 1895, People 1). Sutherland, 104 
Mich. 468, 62 N. W. 566 (cross-examination 
to misconduct); 1897, People 1). Parmelee, 
112 Mich. 291, 70 N. W. 577; 1897. Georgia 
11. Bond, 114 Mich. 196, 72 N. W. 232 (cross
examination to character); 1906, People 1). 

DeCamp, 146 Mich. 533, 109 N. W. 1047 
(record of conviction) ; 
MinnCllota: 1888, State v. Curtis, 39 Minn. 
357, 359. 40 N. W 263 (croas-examination to 
misconduct); 1890, State 11. Sauer, 42 Minn. 
259, 44 N. W. 115; 
Mi&suaippi: 1905, Williams 1'. 

Miss. 373. 39 So. 1006 
to prior conviction) ; 

State, 87 

Mi&souri: (in this State it may be noted 
that, by another principle, ante, § 1270, 
proof of conviction of crime by 
ination was lorbidden until the statute of 
1895); 1878, State 1). Clinton, 67 Mo. 380, 
390 (construing St. 1877, p. 356, making 
defendants in criminal casea competent; "he 
may be impeached as nny other witness"; 
here, by general character); State 1). Cox, 

67 Mo. 392 (general character); 1878, State 
•. Testerman, 68 Mo. 408, 414 (prior sell. 
contradiction); State~. Rugan. 68 Mo. 215 
(misconduct and false statements); 1880, 
State ~. Cooper, 71 Mo. 436, 442; 1883, State 
1'. OWen, 78 Mo. 367, 377; 1886, State v. 
Palmer, 88 Mo. 568, 571; 1886, State 1'. Bulla. 
89 Mo. 595, 598. 1 S. W. 764; 1886, State 1'. 
Rider, 90 Mo. 54, 63, 1 S. W. 825; 95 Mo. 
474, 486, 8 S. W. 723; 1887, State 1'. Beau· 
cleigh. 92 Mo. 490. 495. 4 S. W. 6W; 1887. 
State~. Brooks, 92 Mo.542.581. 5S. W .257.330; 
1888. State ~. West. 95 Mo. 139. 143. 8 S. W. 
354; 1889. State 1'. Taylor. 98 Mo. 240. 244. 
11 S. W. 570 ("in the same manncr as any 
other witness ") ; 1894. State to. SlDith, 125 
Mo. 2, 6, 28 S. W. 181; St. 1895, p. 284, Rev. 
St. 1899, t 4680, R. S. 1909, § 5242, R. S. 1919. 
S 5439 (quoted ante, U 488. 987; allows a 
witness' conviction ol crime to be proved by 
cross, examination); 1897. State 1'. Dyer, 139 
Mo. 199, 40 S. W. 768; 1903, State 1'. Blitz, 
171 Mo. 530. 71 S. W. 1027 <delendant may 
be cross-examined to prior convictions): 1903, 
State ~. Thornhill, 174 Mo. 364, 74 S. W. 832 
(eimilar; compare the rule of §§ 987, 1270, 
ante): 1905, State 1'. Spivey. 191 Mo. 87. 90 
S. W. 81 (similar; but the question should 
ask directly for the conviction, and not merely 
as to being in the penitentiary, etc.): 1905, 
State I). Woodward. 191 Mo. 617, 90 S. W. go 
(compare the rule of § 1270, a1lte; general 
moral character may be used); 1906, State 
1'. Beckner, 194 Mo. 281, 91 S. W. 892 (gen. 
eral moral character may be used); 1907, 
State ~. Barnett, 203 Mo. 640, 102 S. W. 506 
(State ~. Beckner followed); 1917, State 1'. 

Wiliard, ' Mo. ' ,lll2 S. W. 437 (murder; 
the statute's rule allowing proof of conviction 
.. is, to an extent, the price which the witness 
pays for being allowed to testify at all after 
conviction for a heinous offencc"; this is 
rather inappropriate language ill a Supreme 
judicial court; the trial is not a game between 
participants with handicaps; the State is 
interested in obtaining reliabll' testimony and 
makes rules for that pur-pose); 1917. State 11. 

Ivy, Mo. '. 192 S. W. 733 (rape under 
age; "The decisions of this Court have many 
times construed R. S. 1909, § 5242, and have 
evolved preitu definitely, among olhera, these 
propositions"; i, is needless to chronicle the 
propositions here, since the opinion concedes 
that they fig"\lre only "among others" not 
specified); 1921, St'\te 1). Howe, 287 Mo. I, 
228 S. W. 477 (under Mo. R. S. 1909, '5242. 
a defendant taking the stand may never· 
theless be to fOi mer con· 
victions, to affect his credibility, 
to ibid. t 6aga); 1921, State 11. Stokea, 288 Mo. 
539, 232 S. W. 107 (seduction; crose-6X"m· 
mation of accused to fonner convictions, held 
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(ante, § 2276). The difference in bearing is nevertheless obvious. The ques~ 
tion whether the accused may be impeached as a witness involves all forms 
proper under St. 1895, Rev. St. 1919, I 05439) ; past misconduct not in~·olved in the issue, 
the lorelloinll rulinp .hould be compared probably on the principle Qr § 2276, ante); 
with those cited ante, I 987 (impeachment 01 1898, State ~. Bartmess, 33 Or. 110, 54 pac. 
witness' cho.racter); and I 2276 (waiver of 167 (cross-examination as to prior inconsistent 
privilcge) ; etatements, and outside testimony thereto, 
Montana: 1900, State ~. SchnepeI, 23 Mont. allowable, following State ~. Abrams); 1903, 
523, 59 Pac. 927; State ". Miller, 43 Or. 325, 74 Pac. 658 (the 
Nebraaka: 1905, Nickolizack I). State, i5 is restricted to "matters 
Nebr. 27, 105 N. W. 895 (rape under age; concerning which he has testified in the first 
cross examination to improper conduct with instance "); 1910, State I). Lem Woon, 57 Or. 
another child excluded; the opinion shows 482, 107 Pac. 974 (State I). Bartmess followed) : 
no clear perception or the QUestions involved) ; 1921, State ~. Won Wen Tueng, 99 Or. 95, 195 
NtrKJda: 1874, State I). Cohn, 9 Nev. 179, Pac. 349 (murder; rule applied on the fact.~); 
189 (he is to be "treated M an ordinary wit- 1921, State ~. Rathie, 101 Or. 3:J9, 368, 190 
ness"j; 1876, State ~. Huff, H Nev. 17, 27 Pac. 169 (cross-examination to former convic-
(he is subject to .. the same cross examination tion of crime, allowed); 
that would be proper in the cQSe of any other Rhode Island: 1885. State ~. McGuire. 15 
witncss"); 1905. State ~. Lawrence. 28 Nev. R. I. 23. 22 Atl. 1118 (the accused is "liable 
440. 82 Pac. 614 (cross-eJ:Bmination to con- to impeachment like any other witness"); 
victions of telony. allowed; "the defendant South Carolina: 1886, State ~. Robertson. 
was in a double capacity. that of defendant 26 S. C. 117. 120. 1 S. E. 443 (character for 
and that of witness"; State ll. Cohn not cited); truth); 1800. State ~. Wyse. 33 S. C. 582. 591. 
NetD Mexico: 1894. Terr. r. De Gutman. 8 12 S. E. 556 (contradiction); 1890. State v. 
N. M. 92. 42 Pac. 68; Merriman. 34 S. C. 16.39, 12 S. E. 619 (Cl"OSS-

NtJto York: (theprincipleisinthisStateunqucs- examination to character); 1892. State v. 
tion.ed; most of the cases dcclaring it have Turner. 36 S. C. 534. 543. 15 S. E. 602 (simi-
been collected ante. U 2276 Blld 987); 1897, lar); 1900. State ~. Mitchell. 56 S. C. 524. 35 
People ". Conroy. 153 N. Y. 174,47 N. E. 258 B. E. 210 (liquor offence; QUestions as to for-
(" specific immoral acts" may be inquired mer indictments and fines for liquor offences. 
of on cross examination) ; allowed); 1914. State ~. Knox, 98 S. C. 114. 
NOf"tA CaroliM: lSS1. State ll. Eller. 85 N. C. 82 S. E. 278 (battery i cross-examination to 
685, 587; 1883. State ~. Lawhorn. SS N. C. other quarrels not connected with the charge. 
034. 637; 1897. State r. Traylor. 121 N. C. 674, excluded) ; 
28 S. E. 493; 1918. State ~. Atwood. 176 Tenncs8ee: 1887. Peck v. State, 86 Tenn. 259. 
N. C. 70-1. 97 S. E. 12 (murder; the accused 263.6 S. W. 389; 1892, Hill ". State. 91 Tenn. 
having testified and offered his good witness- 521. 524. 19 S. W. 674 (the accused is "sub-
<:haracter. held that in rebuttal the proec- ject to impeachment as any other ,,·itne8d 
cution could dispute his character generally, would have been ") ; 
including party-character; "when the defend- TutU: 1892. BellI). State. 31 Tex. Cr. 276, 20 
ant gOe8 upon the stand •••. logically and S. W. 549 (in general); 1896. Morales v. State. 
neceesarily he puts his character in all CIIpao- 36 Tex. Cr. 234. 245. 36 S. W. 435. 846 (but 
ities • • • in issue ") ; the statutory restrictions as to using his con-
North Dakota: 1890. Terr. I). O·Hare. 1 N. D. fessions. ante. § 851. still apply to QUestions 
30. 44. 44 N. W. 1003 (cross-examination to about them on cross-examination; and thus 
character,; 1899. State ~. Rorum. 8 N. D. a cross-examination to the accused's admis-
548, 80 N. W. 480 (cross· examination to col- sion or sell-contradictions is practically pre
lateral offences); vented); 1898. Holley". State. 39 Tex. Cr. 
Ohio: 1881. Hanott ". State, 37 Oh. St. 178 301. 46 S. W. 39; 1900. Walton v. State. 41 
(cross examination to conduct); Tex. Cr. 454. 55 S. W. 566 (like Morales t". 

Oklalaoma: 1898. Asher ~. Terr .• 7 Okl. 188, State); 1900. Dickey V. State. Tex. Cr. . • 
1I40 Pac. 445 (similar); 1899. Hyde ~. Terr.. 56 S. W. 627 (cross-examination to character) ; 
8 Oklo 69. 56 Pac. 851 (cross-examination to 1901. Wooley~. State. - Tex. Cr. • 64 S. W. 
character); 1907. Harrold ~. Terr .• 18 Okl. 1054 (allowing pros8-CJ:lUIlination to self-con-
395. 89 Pac. 202 (he is "8ubject to be cross- trsdictions) ; 
examined the same as any other witness"); UUzh: 1894. People ~. Larsen. 10 Utah 143. 
1911. Cowan II. State. 5 Oklo Cr. 313. 114 Pac. 37 Pac. 258 (~ro8s examination to character) ; 
627 (cross-examination to prior conviction for 1917. State v. Williams. 49 Utah 320. 163 pac. 
felony or offence of moral turpitude. allowable) ; 1104 (assault); 
Or~on: 1883. State ". Abrams, 11 Or. 169. Wi&coMin: 1881. Yanke ~. Stat-e. 51 Wis. 
173, 8 Pac. 327 (prior aelf-contradiction); 464. 467. 8 N. W. 276 (the accused subjects 
1888, State V. Saunders. 14 Or. 300. 309. 313, himself "to the lOame rules or cross examina-
12 Pac. "1 to tiOD applicable to other witnessas"). 
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of proof and all kin~~~Ua,cts,_i..e-prooLby-.O_ther witnesses,- proof-of general 
character;convic!.ion.-DLcrim~,_~nd_the-like;-while -the question of privilege 
involves-merely an inquiry of the accused himself as to a criminal act. Upon 
such an inquiry there are involved both questions at once, and a settlement 
of the question of privilege will usually involve incidentally the settlement 
of the other question. But upon all other inquiries the question of privilege
is not involved, and the question of impeachment in genera] is alone involved_ 
and settled.:! 

(2) B what k' ul 0 character may the accused be im eached? As a wit
ness, only by his character or reraCl Y, 10 mos Jurisdictions, ut in others 
by his general bad character; as an accused, not at aU, until he has himself 
attempted to prove good character for the trait relevant in the charge, and 
then the prosecution may deny this in rebuttal. As a witness, then, he is 
subject to proof which would not be receivable against him as an accused 
except on certain conditions. The rule for witnesses' character has been 
considered ante, § 923; its application to the accused as a witness is dealt 
with ante, §§ 61, 890, 924. :\lany of the rulings cited in §§ 2276 and 22i7 are 
inextricably concerned also with these questions. , 

(3) As an accllsed, the party may offer his good character in suppa-Tt, but 
this character must be for the trait relevant to the charge (ante, §§ 56, 59). 
As a witness, however, the party may not offer his good character until i 
peachment (ante, § 1104), and then (in most jutisdictions) ouly his character 
Cor veracity. Thus, a further practical distinction ma~' arise, in consequence 
of his double status (ante, § 61). -

(4) As a witness, the accused is subject to cross-examination to :rpecific 
acta of mi.acondmt impeaching his character for veracity. The distinctio -
between the propriety of such inquiries and the privilege not to answer them 
has been already considered (ante, §§ 2268, 2276).3 It may also here be 
noted that in sOlne jurisdictions 4 a. question has occasionally been raised 
whether, for an accused, there should be stricter limits to this cross-examina
tion than for an ordinary witness. This question has already been considered 
in connection with the general principle as to cross-examination to miscon
duct (ante, §§ 981-987); but some of the rulings already cited in this section 
(§ 2277) and in § 2276 do not always keep in mind the distinction between 
those three principles, namely, impeaching an accused witness in general 
(supra, par. 1), impeaching him by cross-examination to misconduct (anU, 
§ 987), and privileging him not to a.nswer (ante, § 2276). 

(5) As a witness, the accused may be impeached by proof of conviction:,-
of alWther crime (ante, § 985). But whether this proof may be made on his or 

Own cross-examination, without producing a copy of the record of conviction, 
involvei another principle (ante, § 1270). 

2 In People~. Tice. N. Y., cit~ ante, 12276, 
the distinction i~ brought out. 

S See alB() the opinions in South Bend •• 

Hardy, Ind., cited on!<:, I 2270,and in th,. Brow.. 
and Brnndon repee, N. Y .• cited anU, '2276. 

• Notably in Kentucky and New York. 
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§2278 PRIVILEGE AGAINST SELF-INCRIMINATION (CHAP. LXXVIII 

§ 2278. S·me: Other Principles atfectiD« the Accused's 
diatinrnf'hed to One'. Own Cue, etc.). 

(1) Bya rule intended originally to prescribe merely the order of presenting 
evidence, it is in a majority of jurisdictions not permitted to put in one's 
own case on the cross-examination of the opponent's witnesses (ante, §§ 1885-
1891), or, in the usual phrase, the crOJls-e:ramination mwt be canjined, in 

material, to the subject oj the direct examination. This rule, in its effect 
upon the examination of the accused, is palpably unfair to the prosecution'; 
{or, since the prosecution would presumably have neither the right nor the 
desire to recall the accused as its own witness, that which was intended 
merely as a prohibition against ~btaining certain facts on his cross-examina
tion becomes in effect a prohibition against obtaining them from him at all. 
The poor policy and faulty reasol!!ng of such a result has already been ex
amined (ante, § 1887). 

I t is here, however, worth while to note that this rule, as enshrined in many 
States by statute, is by some Courts interpreted as if it were a rule affecting 
the waiver of the privilege agl!.instseif-crimination.1 The two have of course 
no connection'; "iIilioiigh,- if the former rule forbids questions which go 
beyond the subject of the direct examination, the waiver is also incidentally 
thus limited, for the simple reason that there are no questions for the accused 
to answer, and the result is the same. But the practical error of treating the 
two questions as one (an error not uncommon under such statutes) is seen 
in the casc of questions directed merely to facts impeaching character. Here 
it is plain that the effect of the first rule is not to exclude such inquiries (ante, 
§ 1891); for there would otherwise never be any opportunity to ask them. 
But this lea\'es the question of privilege and its waiver still undetermined, and 
resort must be had for that purpose to the appropriate principle (ante, § 2276). 
In a few jurisdictions, however, this distinction seems irrevocably buried in 
the decisions interpreting the statute.2 

(2) The accused as a witness may be discredited by the biassed position 
which he occupies as an interested party, i. e. the jury may consider that cir
cumstance in weighing his credit (ante, § 968). This is in no way connected 
with the doctrine of waiver; yet the possibilities of misunderstanding these 
various principles seem unlimited, and this sort of confusion has sometimes 
occurred in rulings dealing with the accused as an impeachable witness 
(ante, § 2277, par. I), 

§ 2279. Expurgation of : (a) b1 Conviction; (b) b1 Acquittal; 
(c) b,. LaplJe of Time. The law is concerned with its own penalties only. 
Legal criminality consists in liability to the law's punishment. When that 
liability is removed, criminality ceases; and with the criminality the 
privil~. ' 
f' I 1278. 1 This hl18 been D()ticed in dealing 
with the waiver, in t 2276. The distinction is 
pointed out by McKee, J., di88., in People 17. 
O'Brien. Cal., cited ante, I 2276. 

I The rulings in II 1890 and 2276 should be 
compsred. In some decisions it is difficult to 
tell which rule is beine applied, and therefore 
to c1l18sily them. 
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§§ 2250(2284) WAIVER § 2279 

Of the various modes in which that liability may cease, the following enu
meration seems to be complete: Conmction and the suffering of the punish
ment; Acquittal, or other former jeopardy; Abolition of the general criTtl£, 
subsequent to its commission (provided the rule of criminal law thereby 
exonerates prior offenders); Lapse of time barring prosecution of the particular 
offence; Executive pardon for the particular offender; Statutory amnesty, 
before or after the act, for the particular criminal nct or for the offender. Of 
these various modes, however, not all seem to have called for judicial inter
pretation as to their effect. 

(a) A conviction for the crime discharges all liability to the State and 
removes the possibility of further penalty; hence an act for which the person 
has been convicted no longer tends to criminate, in the sense of the privilege. 
This is universally conceded; and the only question can be whether there is 
a privilege against di')Closing the disgrace or infamy of the conviction (ante, 
§§ 984, 2255). 

(b) An acquittal conclusively negatives criminality; nu privilege can there
fore be based upon the charge of crime. l 

(c) A crime erased by lapse of tiTtl£ exists no longer. There is therefore 
no criminal fact to be privileged from disclosure. A legal limitation of 
the time of prosecution is in effect an expurgation of the crime; and after 
the lapse of the time fixed by law the privilege ceases.2 Moreover, since the 
prohibitior. of infercnces from a claim of privilege rests merely on the ground 
that the privilege would otherwise be evaded (ante, § 22i2), it foliows that a 
person's claim of privilege on a prior occasion may be used 3 to impeach him 
as an admi.'tsion or self-contradiction, in a trial occurring after the statutory 
period has elapsed" The only question can be whether the claimant or the 

§ un. 1 1898. Holt 17. State. Tex .• dted 
post. § 2280. 

It would seem that the nolle pros. of ,\ 
co-delendant. entered in order to secure his tes
timony for the State. is equivalent to an acquit
tal: 1886. Ex parte Stice. 70 Cal. 51. 55. 11 
Pac. 459 (applying P. C. U 1099-1101). 

Contra: 1912. ScriDner \'. State. 9 Okl. 465. 
132 Pac. 933; 1913. Faucett 11. State. Okl. 
-. 134 Pac. 839. 

The erroneom compulsion of an incriminating 
answer. by ajwtice 0/ the peace or a coroner. docs 
nnt have the effect of aD. acquittal. 80 as to be 
plt·aded in immunity on the trial before a jury; 
Scribner 11. State. Faucett 11. State. Okl .• IUpra. 

I ENGLAND: 1789. Willial1lll 11. Farrington. 
3 Brown Ch. C. 38. 40 (privilege ceases, so far 
as the time for recovering penalties hM 
elapsed): 1828. Roberts 11. Allatt, M. d: M. 
192 (privilege denied. where the statutory 
period had expired without proceedings begun) : 
1828. Trinity House 11. Burge. 3 Sim. 411 (and 
thiJl is equally 80. where the period ends after 
plea filed but before the hearing): 1832. Davis 
P. Reid. 5 Sim. 443. 446. 

Thompson. 56 Ala. 166. 170 (aiding a "riminsl 
to escape): Conn. 1809, U. S. t. Smith. 4 Day 
121. 123 (under a statute limiting prosecu
tions to II. period ol two years, except the per
L'On flee from justice. the witneM .. is 'prima 
fade' protected from prosecution by the stat
ute"; the witness' plea that he fled doc! not 
preserve his privilege. but the prosecution 
will therealter be bnrred): 1831. Skinner 11. 

Judson. 8 Conn. 528, 535 (penalty for fraudu
lent conveynnce. barred by statute: explain
ing Northrup 11. Hatch, 6 Conn. 361): 1859. 
Norfolk 11. Gaylord, 28 Conn. 309. 314 (bas
tardy: Bame ruling): Ga. 1849, Marshall ". 
Riley, 7 Ga. 367, 372 (penalty for unlicell8l'c1 
practice of medicine: principle recogniz .. d); 
Ill. 1851. Weldon to. Burch. 12 Ill. 374 (riot and 
burglary: principle applied): la.I888. Mahanke 
11. Cleland. 76 Ia. 401,404,41 N.W.53 (gener:,l 
principle affirmed): N. Y. 1845, Close 11. Olney, 
1 Denio 319,323 (usury; principle applied). 

J On the general principles of U 289. 1042. 
1060. ante. 

• 1894. Childs p. M .. rrill, 66 Vt. 302. 300, 
29 AtI. 532 (refusal to answpr in n prior criminal 

UNITED STATEII: Ala. 1876. Calhoun 11. proceeding. admitted in a civil suit after the 
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i 2270 PRIVILEGE AGAINST SELF-INCRIMINATION [CHAP. LXXVIII 

opponent of the privilege has the burden of proof with respect to the usual 
condition upon which the running of the statutory period depends, namely, 
that no prosecution has been begun within the time; and this burden is held 
to be upon the opponent.s 

§ 2280. Expurgation of Criminality; (d) by Executive Pardon. It seems 
always to, have been conceded that an Executive pardcm for a past offence, 
by prohibiting' and-preventing' all offence, nullifies 
privilege. Criminality, in the sense of the law, is 
ment; and if the punishment is abrognted, the criminality ceases. In the 
reason of the thing, from every point of view, there can be no doubt of the 
correctness of this conclusion. Nevertheless, in applying the principle, 
certain discriminations become necessary. 

(1) The pardon of the Executive, under the Constitution of the Xation, may 
be no protection against duplicate penal l)rOceedings by some other branch of 
the government; does the privilege then continue? 1 This ought to depend 
upon whether the liability has been practically, even though not technically, 
taken away: . 

1861, COCKBURN, C. J., in R. v. Boyes, 1 B. & S. 311, 325 (the witness was pardoned 
for bribery in election; by statute the \\;tness was still liable to impeachment by the 
House of Commons): ., It was contended that a bare possil-ility of legal peril was 'sufficient 
to entitle a \\;tness to protect. . . . [But) we are of opinion that the danger tl' be appre
hended must be real and appreciable, 'with reference to the ordinary operation of the 
law in the ordinary course of things, not a danger of an imaginary and unsubstantial 
character, having referencc to some extraordinary and barely possible contingency, so 
improbable that no reasonable man would suffer it to influencc his conduct. We think 
that a merely remote and naked possibility, out of the ordinary course of the law and 
such as no reasonable man would be affected by, should not be suffered to obstruct the 
administration of justice. The object of the law is to afford to a party, called upon to 
give evidence in a proceeding 'inter alios,' protection against being brought by means of 
his own evidence within the penalties of the law. But it would be to convert a salutary 
protection into a means of abuse if it were to be hcld that a mere imaginary possibility 
of danger, however remote and improbable, was sufficient to justify the withholding of 
evidence essential to the courts of justice. Now in the case no one seriously 
z!Upposes that the witness nms the slightest risk of an impeachment by the House of 
Commons. . . . It was therefore the duty of the presiding judge to compel him to 
answer." 

(2) The pardon may not protect against prosecution by arwtlzer 8(Y()ereignty 
for the same offence. Here, however, the act is in truth a different offence 

limitation-period for the crime had elapsed). 
The IIIlmo principle applics to a prior lU!quitial .. 
1898, Holt II. State. 39 Tex. Cr. 282. 45 S. W. 
1016.46 S. W. 829 (n '\\itne8l! previously acquitted 
of the prcllCnt charge, compelled to answer that 
he had claimed his privileKe on that trial). 

I 1893. Southern R. N. Co. II. RU811ell. 91 
Ga. 80S. 18 S. E. 40; 1896, L4mson II. Boyden, 
160 Ill. 613, 43 N. E. 781; 1846. Bank w. 
Henry, 2 Denio N. Y. 155. 160; 1847. Bank 
II. Henry, 1 N. Y. 83. 87, 'f:mble. 

§ 080. 1 The IIIlIue question mllY arise 
with reference to the effect of a pardon upon 
private truits (or penalties: Eng. 1870, R. to. 
Kinglake. 22 L. T. R. N. 8. 335 (bribery being 
by statute subject to prosecution and also to 
an action for penalties, Cockburn, C. J .. and 
Blackburn, J .• doubted whether any privilege 
remained after the granting of a pardon and 
entering of a • nolle pros.' by the Government) ; 
U. S. 1846, Bank II. Salina. 2 Dl'nio N. Y. 155, 
159 (usury penalties; cited poal, § 2282). 
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§§ 225(}-2284) EXPURGATION OF CRIMINALITY § 2280 

under a different system of laws, a foreign crime; and this question has 
been elsewhere examined (ante, § 2258). 

(3) Is a prosecuting officer'8 promise of immunity equivalent to a pardon? 
Technically, and sometimes practically, it is not; morally, it is. If, therefore, 
the promise is so recorded as to give genuine immunit~·, the privilege has 
ceased.2 

(4) Has a judge power to order a release from prosecution amounting to 
immunity? Assuredly, for the effect of a • nolle prosequi' is on principle due 
to the judge's sanction. : 

(5) A pardon abrogates all legal consequences of the crime, but it cannot 
abrogate the social consequences, the disgrace. There may therefore remain, 
uninfringed, the independent privilege against disclosure of facts of disgrace 
or infamy.3 But this privilege is not protected by the Constitution, never 
applied to any but II collateral" inquiries, and is to-day in many jurisdictions 
fallen into desuetude (ante, §§ 984, 987, 2255). 

(6) Must a pardon be accepted, to be effective? No, on any sound theory 
of State power and function.· 

§ 2281. Expurgation of Criminality: (e) by Leglalative Amnellty, Indflm
nlty, or Imi!lllnit:v; (1) Statutes granting Immunity from Prollecution for the 
Ot!ence. If a statute passed on July 1 were to abolish the crime of liquor-

2 1914. Ex parte Muncy. 72 Tex. Cr. 541.163 this subject. see thc Whiskey Cascs. 99 U. S. 
S. W. 29 (the rclator. a boy of 12. was Bum- 594 (1878). 
moned before the grand jUry inquiring into For a noUe pros., as cquivalent to an acquit-
the death of the relator's father. who had tal. sce ante, § 2279. 
been murdered. either by the boy or by his But the party's failure to fulfil the condition 
mothcr; the boy claimcd priyilrge; the on which the prom is(! is mnde prcvents the 
prosecuting attorncy promised immunity. accrual of immunity: 1910. U. S. tI. Grant. 
which promise the trial judge byordcr affirmcd; 18 P. I. 12~. 168. 
the boy accepted and testified, incriminating a 1861, R. tI. Boyes. 1 B. &: S. 311, 321. • 
his mother; later. on habel\S corpus by the Distinguish, moreover. the question whether 
mother, the boy again refused, on the ground a pardoned cJ'ime. being no longer a crime. is ' 
that he had revokcd his acccptance of immu- even relevant to discredit a witnc88: 1679, 
nity; held (1) that the judge and prosecuting Reading's Trial. 7 How. St. Tr. 259. 296 (Oates. 
attorney had authority to guarantee immu- for the prosecution, was not allowed to be asked 
nity; (2) that the r~lator's later retraction about a crime for which he h&.d been pardoned. 
was immaterial. beCIlUse his original consent because the object was merely to discredit him as 
was immaterial; Davidson. J., disa.; clabo- awitncSB. and a pardoned crime was notrelevant 
rate opinions. with full cxamination of Tcxas for that purpose); and cases citcd ante. § 985. 
precedents; the majority opinion of Harper. 'Contra: 1915. Burdick tI. U. S .• 236 U. S. 
J .• secms conclusive); 1922. Ex parte Cope- 79. 35 Sup. 267 (the appellant. a newspaper 
land. Tcx. Cr. • 240 S. W. 314 (Ku editor. was examined before a grand jury 
Klux inquiry; the district attorney tendered inquiring into alleged clIstoms frauds; he 
an ordcr approved by the judge cxtending claimed the privilege. was remanded. and was 
immunity, aftcr the witne88 had claimed later re-callcd and tendered a Federal pardon 
privilege; the witnc88 refused to acccpt and for any offence committed in obtaining the 
continued to decline to answer; held that the information about which he had been asked; 
offer of immunity was effective. and that the he refused the pardon. declined to answer. 
privilege ceased; valuable opinion by Latti- and sucd out a writ of error for his commit
JJlore. J.). Contra: 1896. Ex parte Irvine. 74 ment; held. following U. S. tI. Wilson. 7 Pet. 
Fed. 945. 964 (because the promise mcrely 150. that a pardon to be cffective must be 
sivcs an .. equitable right" to future immu- acceptcd. and that the offer of an unaccepted 
nity. and is both conditional and uncertain) ; pardon did not overcome the privilcge; enough 
1881. Temple II. Com., 75 Va. 892. 897 (a here to note that all this lcarning about par-
promise by the State's attorney not, to prose- dons is now quaint and anachronistic. jud&ed 
cute is not sufficient). For the learning on by the standard of modern eriminal philosophy). 
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§ 2281 PRIVILEGE AGAINST SELF-INCRIMINATION [CHAP. LXXVIII 

selling or bribery or gambling, and declare that on and after the ensuing 
January 1 no person doing any of these things should be liable to punishment 
by the law, it is plain that a person doing any of them on January 1 could 
plead no privilege, although the doer of them on December 31 would retain 
his privilege. And yet the act itself, and the morality of it, would be identical 
on December 31 and January 1. Penality is the creation of the law, not an 
inherent attribute in the act itself. It may therefore be taken away by the 
law. The treasons and the criminal libels which filled English prisons two 
centuries ago are now non-existent, though the same acts are done as of yore. 
The privilege protects only against legal consequences of conduct; hence, 
the legal consequences lacking, the privilege does not exist for such conduct. 
Furthermore, legislation may remove criminality for a class of persons or an 
individual, as well as for a generic act. Finally, the removal of criminality 
may be conditioned on the happening of an event; and this event may 
equally be the doing of an act by the indo idual himself who is to obtain a 
benefit thereby. 

1. A legislative provision, therefore, providing amnesty for an individ1.Ull 
. \ offender who shall d~cl08e the facf3 of the offence upon inquiry is effective 

• 

, to remove the criminality of the offence, and the l?rivilege thereby ceases as 
to him: 

1853, SCOTT, J., in State v. Quarles, 13 Ark. 307, 310: "When this rule of the common 
, law should have been so changed by legislative enactment, as to make unnecessary any 

appeal whatever on the part of the witness to his constitutional guarantee as by regu
lations securing to him othenvise and effectually all that was guarantecd by the Bill of 
Rights he could have no greater I :!asOll to complain than he would have had, had the 
law remained unchanged and under its operation he had never had any occasion to take 
shelter under the guarantee. And ill such case, there would be no more ground upon 
which to suppose a want of competent power in the Legislature to make such regulations 
than there would be in case that body were to repeal the statute of gaming, and by this 
means deprive the gambler of his constitutional privilege to be accused and tried for a 
criminal offence, which ha.'! no longer existence. In either ca.'!C, all that could be said 
would be, as to the gambler, that the Courts could not indulge him in the luxury of a 
constitutional accusation and trial, wherein he could display his skill in breaking through 
the meshes of the law, for the reason that he had committed no offence then known to 
the law. And as to the witness, that he could not be indulged with the ann of the law 
to p\,€ve..,t his being ravished of matters tending to a crimination of himself, for the reason 
that nothing that could be wormed out oC him could possibly have that effect. In a 
word, in neither case, therc being no invasion of right or privilege, could there be any 
place for vindication; and there being no encroachment upon any right retained by the 
citizen, and no pretence of any transgression of any of the higher powers delegated to the 
Legislature, such acts would be clearly without the pale of prohibition and within the scope 
of authority." 

1878, S!oUTII, J., in State v. NoweU, 58 N. H. 314: "The legal protection of the witness 
against prosecution for crime disclosed by him is in law equivalent to his legal innocence 
of the crime disclosed. . . . The witness, regarded in law as innocent, if prosecuted for 
a crime which he ha.~ been compelled by statute to disclose, will stand as well as other 
innocent persons; and it was not the design of the common-law maxim, affirmed by the 
Bill of Rights, that he should stand any better. • • . He could plead and show that htl had 
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§§ 2250-2284] STATUTES GRANTING IMMUNITY § 2281 

disclosed the same offence upon a lawful accusation against his principal, and thus make 
a perfect answer in bar or abatement of the prosecution against himself." 

1894, HARRIsoN, J., in Ex parte Cohen, 104 Cal. 524, 530, 38 Pac. 364: "Any evidence 
that he may give under such a statutory direction will not be 'against himself,' for the 
reason that by the very act of giving evidence he becomes exempted from any prosecution 
or punishment for the offense respecting which his evidence is givcn. In such a case he is 
not compelled to give evidence which may be used against himself in any criminal case, 
for the reason that the Legislature has declared that there can be no criminal case against 
him which the evidence which he gives may tend to establish." 

Such statutes, therefore, have for two centuries been the expedients resorted 
to for the investigation of many offences, chiefly those whose proof and , 
punishment were otherwise practically impossible because of the criminal 
implication in the offence itself of all who could bear useful testimony. 

Though doubtless the expedient was earlier employed,! the first notable 
instance (in 1725) was that of Lord Chancellor Macclesfield, whose traffic in 
the sale of offices and appointments was beyond the endurance even of a 
generation in which the spoils system and political venality were accepted as 
matters of course.2 The next instance of note was the parliamentary in
vestigation, in 1742, into the practices of Lord Orford (Robert Walpole), 
whose long prime-ministry was maintained by his cynical and notorious 
methods of political corruption.3 The expediency and practical utility of 
this mode of obtaining evidence, may, as a measure of legislation, be open to 
argument.4 But the tradition of it as a lawful method of annulling the 
privilege against self-crimination is unquestioned in English history. 

The technical term originally in vogue in England for this removal of penal 
consequences was "indemnity." But the term "immunit;y," since about 
1905, has become the customary term in the United States. The term is 
unfortunate, in the following respects: (a) "Immunity" signifies the bene
ficial result to the offender; "amnesty" signifies the sacrificial act on the part 

§ U81. 1 1723, Bishop Atterbury's Trial, tics, punishments, . . . which he, she, or they 
16 How. Ht. Tr. 604 (here the witnC88 was not may incur or becomc b"Ubject to for or by rea-
summoned, because he was jointly concerned son or means of any mattcr or thing which 
in the very trell80nB charged against the defend- he, she, or they, shall upon his or her or their 
ant lind thus would have criminated himscU, being examined, IU:I aforesaid, truly and faith-
while the Bill acquitting him of any future fully discover ... eoneerningthesaid enquiry"). 
prosccution for those trell80DB had passed the 4 The arguments pro and con will be found 
House but not received the royal assent; in Cobbett, ubi ~upra, and in Hansard, ParI. 
many lords dissented). Dcb., 1st ser., VI, 401 (Lord Melville's 1.'118(», 

21725, Lord Chancellor Macclesfield's Bnd in the debates in Congress on the act of 
Trial, 16 How. St. Tr. 921, 1147 (illegal truf- Jlln. 24, 1857, now Rev. St. 1878, § 102 (Congr. 
fic in public officcs: an act was pasB<'d to Globe, Jan. 23, p. 434, Smith's Digest of 
indemnify prescnt Masters in Chancery for Precedents of Privill'ltPs of Congress, 1894, 
such mll\£easance, and persons in that c11U!8 pp. 151-190). 
were compelled to testily to such transactions, In 1806, in the debate on a similar bill to 
but former Masters and other officers were indemaify the witnesses against Lord Mel-
allowed to refuse to answer). ville (Mr. DundllA), Lord Eldon, speaking 

2 The proceedings and debates will be against it (HailS. ParI. Deb., l.t Bcr., VI, 170) 
found in Cobbett's Parliamentary History. referred to Lord Hardwicke's opposition, sixty 
vol. XII, pp. 625-734. (The form of the bill yenrs before, to the other bill, Rnd remarked that 
here provided that the witnessCB, if they truly .. that great man concluded his speech by ob-
discovered, .. arc hereby freed, indemnified, serving 'that he would much rather be the object 
and discw,ed of ••• all forfeitures, pcnal- of such a bill than the author of it.' " 
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§ 2281 PRIVILEGE AGAINST SELF-INCRIMINATION [CHAP. II 

of the State. These two meanings will here be strictly adhered to. (bt" ~m
munity" signiJjes.th~.!lQ!I,:Iig._bility for the. offence. itself. "privilege" signifies 
the non-compellability to· speak about the offence. By an immunity the 
offender's guilt ceases; under a privilege, it continues. This distinction 
is commonplace; but the failure to observe it, and the improper use of "im
munity" and •. privilege" as interchangeable terms, have rendered some 
judicial opinions needlessly obscure. 

2. Singular as it may seem, the!"e have been found occasionally those who 
disputed the legal effectiveness of such statutes under the Constitution. The 
general reasoning in support of the statutes has been set forth above; and it 
will suffice here to notice briefly the various opposing arguments: 

(1) It has been urged that the disgrace or i11famy of the ·offence remains 
') indelibly, even after its criminality has been abolished, and·thaLth.e privilege 
',was meant to protect against this also. J~nough···has .. alr.eadj:: .. bee~ said in 

disJW.Sal-ef-this argument (ante, § 2255). 
C' (2) It has been urged that the act may also be a crime under another 

.J sovereignty, and that the amnesty of one Legislature cannot protect the offender 
I against the use of his disclosures in a prosecution in the other sovereignty. 
'; This argument has also been dealt with in another place (ante, § 2258).5 

(3) It has been suggested that the amnesty does not supervene except from 
and after the disclo81lre, and that therefore the fact disclosed is at that moment 
(though for the single instant only) still a crime, and therefore the privilege 
is at that moment still valid.s This bit of metaphysical quibbling will not 
command the support of healthy minds, especially where a great question of 
practical justice is at stake. 

(4) Still another argument, and the only one bearing the semblance of a 
substance, urges that there is for the offender a practical burden in proving 
the amnesty which detracts from its absolute efficacy: 

1896, SUIRAS, J., with GRAY and WHITE, JJ., dissenting, in Broum v. Walker, infra: 
.. All that can be said is that the witness is not protected by the provision in question 
from being prosecuted, but that he has been furnished with a good plea to the indictment, 
which will secure his acquittal. But is that true? Not unless the plea is sustained by 
competent evidence. His condition, then, is that he has been prosecuted, been compelled 
presumably, to furnish bail, and put to the trouble and expense of employing counsel and 
furnishing the evidence to make good his plea. . . • Nor is it a matter of perfect assurance 
that a person who has compulsorily testified, before the commission, grand jury, or court, 
will be able, if subsequently indicted for some matter or thing concerning which he testified, 
to procure the evidence that will be necessary to maintain his plea. No provision is made 
in the law itself for the preservation of the evidence. Witnesses may die or become insane, 
and papers and records may be dt:stroyed by accident or design." 

I It has also been argued, but unsoundly, 
that the Legislature cannot in this manner 
infringo upon the Executive prerogative of 
pardon (Report of Senate JUdiciary Com
mittee 1876, by Senator Edmunds, answered 
by Senator Thurman in the minority report, 
44th Cong. 1 BeSS. Sen. Rep. No. 253, reprinted 

in Smith's Digest of Precedents of Privileges 
of Congress, 1894. PI', 558-567). 

I 1874, Tumey, J., di88Cnting, in Hirsch p. 

State, Tenn., cited infra; the ssme judKe 
makes much the same arKUment in State ... 
Warner, Tenn., cited .infra. 
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A sufficient answer to this is that the argument would apply equally to a 
pardon (which for practical efficacy depends upon the preservation of lecords), 
to a jUdgment of acquittal (whose theoretical conclusiveness may be prac
tically defeated by the loss of its record), and to all judicial and legislative 
acts, which, while in theory creating objective facts, may in practice never 
produce results because of the mutability of human affairs and of that sub
stratum of contingencies which constantly defeats the most cherished dogmas 
oC the law. A jury's verdict in theory establishes facts, and the law could 
never admit any other supposition; but the truth often remains untouched 
by a verdict. A judgment establishes a right; but the insolvency of the 
debtor or the exhaustion of the creditor's resources for litigation may leave 
the right as barren as the claim of Charles Stuart's descendant to the 
crown of England. The law has long ago decided to ignore this frequent 
contrast between its! decrees and the realities. When justice has been 
done, on legal principles, it is out of the question for the law to stultify 
its general rules because the accidents of an individual's situation leave 
him a barren remedy. One could as well argue, because a judge might 
by error or malice compel a criminating disclosure, and because the wit
ness thus wronged might not have the money to pursue his appeal or 
might lose by death or conflagration the proofs of the wrong, that there
fore no witness should ever be compelled to answer against a claim of privi
lege whether that claim be right or wrong. Such a refined possibility of 
a contingency cannot deter a sane and practical justice from exercising 
its functions: 

1896, BROWN, J., in Brown v. Walker, 161 U. S. 591, 16 Sup. 644: "If thr! object of the 
provision be to secure the v.itness against a criminal prosecution, which might be aided 
directly or indirectly by his disclosure, then. if no such prosecution be possible, in (It.her 
words, if his testimony operate as a complete pardon for the offense to which it relates. 
- a st.atute absolutely securing to him such immunity from prosecution would satisiy the 
demands of the clause in question. • •• It can only be said. in general. that the clause 
should be construed, as it was doubtless designed. to effect a practical and beneficent 
purpose, not necessarily to protect witnesses against every possible detriment which 
might happen to them from their testimony, nor to unduly impede, hinder. or obstruct 
the administration of criminal justice. • • . The same answer lIlay be made to the sug
gestion that the v.itness is imperfectly protected by reason of the fact that he mllY still 
be prosecuted and put to the annoyance and expense of pleading his immunity hy 
way of confession and avoidance. This is a detriment which the law docs not recognize. 
There is a possibility that ~any citizen, however innocent, may be subjected to a civil 
or criminal and put to the expense oC defending himself; but, unless 
such prosecution be malicious, he is remediless, except so far as a recovery of costs may 
partially indemnify him. He may even be convicted of a crime, and suffer imprison
ment or other punishment before his innocence is discovered; but that gives him no 
claim to indemnity against the State, or even against the prosecutor, if the action of 
the latter was taken .in good faith, and in a reasonable belief that he was justified in 
so doing." 7 

1 Compare the similar remarks in R.~. of Brown. J •• in Hwe ~. Henkel, 201 U. S. 
BOYCB. quoted ante. § 2280. and in the opinion 43. cited poBl. § 2282. 
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The view then, that such statutes, by expurgating the crime, remove the 
privilege, has prevailed wherever the question has been decided,8 except in a 
single jurisdiction.9 

In modern times the expedient has been resorted to, not for individual cases 
of misdoing (as originally), but rather for classes of crimes. Thus placed 
upon a sounder basis of policy, it has been vastly extended in its use.10 

I Fed. 189.5, Brown 11. Walker, 70 Fed. 46, the effectiveness of Cr. Code § 1215: Douglas, 
Buffington, J. (St. 1893, Feb. 11, held effeo- J., specially concurring with hesitation, and 
tive); on appeal, affirmed in 161 U. S. 591, Walker, J .. also specially concurring): Ta. 
16 Sup. 644: 1904, Interstate Commerce 1851, Floyd 11. State, 7 Tell:. 215, 218 (gaming 
Commission I). Baird. 194 U. S. 25, 24 Sup. statute): Va. 1884, Kendrick 11. Com., 78 Va. 
56.1 (order of the Circuit Court requiring pro- 490, 495, 497 (gaming statute barring proso-
duction of certain contracts, etc., at the peti- eution, held to annul the privilege: Lacy, J., 
tion of the Commission in a complaint by the diss.): Wi3. 1905, Murphy I). State, 124 Wis. 
district attorney alleging vio13tions of St. 1887. 635. 102 N. W. 1087 (Brown 11. Walker fol-
Feb. 4. lIS amended by St. 1893. Feb. II, lIS lowed. applying Stats. li98, § 4078, amended 
to discriminations. etc .• and asking for the by St. 1901, c. 85, cited infra. n. 10). 
enforcement of the statute by injunction To these should be added. by necessary 
to desist from the violations; the witness, aD implication. all the cases in the next f!.P.ctlon 
official of a defendnnt corporation. was ordered holding the other c11188 of statutes effective. 
to produce, since the immunity of the statute ' 1874, Hirsch 1'. State, 8 Baxt. Tenn. 89, 
would annul the privilege: Brown v. Walker 91 (statute giving immunity to witnesses before 
followed); 1905. Jack 11. KanBIIB. 199 U. S. the grand jury, held constitutional: the effect 
372.26 Sup. 73 (following Brown 11. Walker: being, "astohim,anabrogationoftheoffensc"; 
accepting a decision of the KansllS Court Nicholson, C. J., and Turney, J .• dir,s., on the 
which held sufficient the immunity of Kan. ground that the abrogation followed the giv-
St. 1897, c. 265, § 10); 1905, Re Hale, 139 ing of testimony, and hence the pri\i1ege 
Fed. 496, 501, C. C. (under U. S. St. 1903, not to give it remained until it WIIS given): 
Feb. 19. the immunity produced by testi- 1884, Statc I). Warner, 13 Lea Tenn. 52, 58 
mony "in any proceeding." etc., applies to (opinion by Turney, J.; preceding casc repu-
testimony before a grand jUry): 1906. Hale diated. on the grounds given in the dissenting 
v. Henkel, 201 U. S. 43. 26 Sup. 370 (Brown opinion there). The following similar nding 
v. Walker. 8upra, approved and followed with- is now disposed of by Brown 11. Walker: 1894, 
out dissent: here applying the nde to testi- U. S. v. James, 60 I~ed. 257 (St. 1893. Feh. n, 
mony and documents obtaincd under the held not eiTccti ve, on the chief ground that 
immunity-clause of U. S. St. 1903, Feb. 25, the disgrace-privilege remu.ined undispt. .. Jd 
infra, n. 10); Cal. 189-1, Ex parte Cohen, 104 of; tho attempted appeal to history. citing 
Cal. 524, 528. 38 Pac. 36-1 (holding the elec- no authorities, is totally unfounded: sec ante. 
tion statute of 1893 cffective): Ill. 1903. § 22M). 
Peoplo v. Butler St. F. & I. Co., 201 III. 236. In tho following CIISCS tho decision was 
66 N. E. 349 (St. 1893, June 20, §§ 7 a, 7 b, avoided: 1896, Lamson 11. Boyden, 160 III. 
amending the anti-trust law, held not un- 613, 43 N. E. 781 (a statute making the par-
constitutional: tho argument lIS to extra- don conditional not merely on the discovery, 
territorial use of the disclosures, exprcBIlly rl'pu- but on repayment by the defendant: div. I, 
diated; Brown v. Walker followed) ; Illd. 1877, § 137. of Crim. Code. held not effeeth'c with-
Frazee 11. State, 58 Ind. 8, 13 (gaming statute. out such repayment): 1901, Robson t·. Doyle, 
held sufficient to annlll the privilege): 1879. 191 Ill. 566, 61 N. E. 435 (effect of Rev . 
State v. Enochs. 69 Ind. 314, 316 (Frazee 11. St. c. 38. § 137, lIS abolishing the privilege, 
State approved; here a statuto relatir.g to left undetermined). 
trcspasses on land WIIS held dcfective); Kan. 10 The following list of statutes covers hoth 
1904. State v. Jack, fj!J Kan. 387, 76 Pac. 911 those which grant express and entire amnesty 
(St. 1897, quoted ill/ra, n. 10, exempting (rom and those which merely prohihit the IISC oC the 
prosecution for oiTences uRainst the anti-trust compelled testimony; the constitutionality oC 
law, effectually annuls tho privilege): Ky. the latter c11188 is dealt with in the cnsuing 
1903, Weber v. Com., Ky. , 72 S. W. 30. § 2283. After each statute are placed tho 
acmble (under St. 1897, May 20. § 10, Ky. decisions construing it on points not involving 
Stats. § 1241 A, applying to lynching offences. tho general principle. 
tho privilege is effectually annulled and an ENGLAND; 1842, St. 5 &: 6 Viet. e. 39, § 6 
accomplice may be required to testify): (factors' liability: the agent committing tho 
N. H. 1878. State 11. Nowell, 58 N. H. 314: offence specified is not to 00 .. convicted by 
N. C. 1904. Re Briggs, 135 N. C. 118. 41 S. E. any evidence whatsoever in respect of any act 
403 {Brown ", Walker followed, snnctioning dono by him, if ho Bhall. at any timo previously 
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to his being indicted for such offence. have no answer I'haU be used the in 
disdosed such act. on oath. in conac'luence of any proceeding. except perjury. if the Judge 
any compulsory process of anY court of law or gives a certificate that the witness claimed this 
equity in any action, suit, or proceeding which privilege and "made full and true aD8Wtol'8 to 
shall have been' bona fide' instituted by any the satisfaction" of the judge); c. 8, II 25-27 
party aggrieved," or on examination before (election offences; provision similar to Eng. 
a bankrupt commissioner); 1852, St. 15 &: 16 St. 26'" 27 Viet.); c. 7. 146 (similar to c. 152, 
Vict. c. 57. § 8 (in election inquiries as to cor- § 106. auprll): c. 146, t 642 (in gaming offences, 
rupt practices, "no statement made by any the privilege 58 abolished; but one who "makes 
pcrson in answer to any question put by such true disclosure to the beet of his knowledge 
commissioncr shall. except in cases of indict- of all things as to which he is examined" eMU 
ment for perjury committcd in such answers. receive a ce.rtificate. and be "freed from all 
be admissible in evidencc in any proceeding criminal prosecutiona and penal actions and 
civil or criminal"); 1861, St. 24 &: 25 Vict. from all penalties, forfeitures, and punishments 
c. 96, § 85 (like St. 5 &: 6 Vict.; but substituting to whieh he has become liable for anything 
.. charged" for "indicted," as to the time of done before that time in ofthe matters 
disclosure, and adding "compulsory" under regarding which he has been examined"; the 
the last clause); 1863. St. 26 &: 27 Vict. c. 29, certificate to operate in stay of subsequent pro-
t 7 (in elcction inquiries, no person shall be ceedings when produced and proved); c. 37. • 
excused from answering on the ground of sel!- § 66 (Canada board of railway commission-
crimination; "provided always that where era; privilege ceases for documentary evidence, 
any witncss shall answer every question but no document produced shall be used. etc.) ; 
rclating to the matters aforesaid," whcn St. 1893, c. 31. § 5. now c. 145, Evid. Act. t 5 
required, "and the answer to which may ("No witness shall be excused from answering 
criminate or tend to criminate him," he shall any question upon the ground that the answer 
be entitled to a certificate to that effect; and to such question may tend to criminate him. 
then, if any information, etc. be pending for or may tend to establish his liability to a chil 
any offence punishable under the election- proceeding at the instance of the Crown or of 
acts, "committed by him previously to the any person. 2. If with respect to any question 
time of his giving his evidence and at or in a ",itness objects to answer upon the ground 
relation to the elcction concerning or in rei a- that his answer may tend to criminate him, or 
tion to which the witness may have been so J:"ay tend to establish his liability to a chil 
examined. the Court shall. on production and pro~cding at the instance of the Crowll or of 
proof of such certificate. stay the proceedings," aoy pr.rson. nnd if but for this Act. or the act 
and providing further as in St. 15 &: 16 Vict.) : of any pro\incial legislature. the witness 
1883, St. 46 & 47 Vict. c. 52, § 17 (it shall be would therefore have been excused from 
the bankrupt's ciuty "to answer all such ques- answe~ng such question, then although the 
tions as the Court lI'ay put or allow to be put witness is by reason of this Act, or by reason 
to him "); 1800, SI. 53 & 54 Vict. c. 71, § 27 of such provincial net, compelled to answer, 
(statement made ry any person on compulsorY the answer 80 given shall not be used or receiv-
examination in I-,ankruptcy proceedings" shall able ill evidence against him in any criminal 
not be admissib' e as evidence against that per- trial. or other criminal proceeding against 
BOn" on charge" of specified misdemeanors) ; him thereafter taking place. other than a 
St. 1005, 5 Edw. VII. c. 7, § 2 (investigation prosecution for perjury in the giving of such 
into corrupt transndions by war-contractors evidence"); St. 1920, 10 &: 11 Goo. V. c.46, 
in South Africa; immunity clause similar to § 93 (Dominion election offences and actiona; 
that of St. 1863 for a person making "a full privilege ceases. but no answer given after 
and true disclosure," etc,); St. 1914. 4 &: 5 claim of privilege shall be used, etc •• if thc 
Geo. V. e. 59, BankruptcY. § 166 (like St. judge gives a ce,tificate as in R. S. 1906. e, 8. 
1890. aupra); 1824. Orme 11. Crockford, 13 811pra) ; 
Price 376. 388 (statute on gaming); 1860, Alberta: St. 1910. 2d Bess •• c. 3. Evidence 
R. 11. Charlesworth, 2 F. & F. 326, 332 (St. 15 Act, § 7 (like Dom. E\id. Act. § 5. aupra. 
&: 16 Viet. c. 57); 1780, Bancroft 11. Went- except that the last clause gives immunity 
worth, 3 Brown Ch. C. 11 (stock-jobbing "in any civil proceeding or in any proceed
statute); 1870, R. 11. Hulme. L. R. 5 Q. B. ing under any act or ordinance in force in 
377 (St. 26 &: 27 Vict. c. 2!J): 1902. R. 11. Pike. Alberta ") ; 
1 K. B. 553 (statute applied; the blJ.Dkrupt·s British Columbia: Rev. St. 1911. c. 72. t 336 
"statement of affairs," not being made on an (electoral petitions; substantially like Onto 
examination. held not within the immunity) ; R. St. 1914, C. 10. § 49); U 297. 298 (COI'iUpt 
and compare the bankruptcy rulings cited electoral practices; like Eng. St. 1861); 
ante. § 2260. e. 78. § 5 (like Dom. Evidence Act. 1 5); 

CANADA: hero compare also the statutes C. 127. § 182 (fraud in registration of land
abolishbg the privilege entirely (ante. t 2252) ; title; no person shall be privileged by this 
Dominion: R. S. 1906, C. 152. § 106 (in pro- act from discovery in any civil proceeding. 
ceedings concerning elections rclating !o ;otoxi- .. but no such affidavit shall be admissible 
eating liquors, tho privilege is abolbhed, but against any such person in evidence in any 
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penal vroceeding"); c. 81, § 15 (Factories 
Act offences; citild a7lte, § 488); St. 1OH2. 
2 Geo. V. C. 11. § 6 (fo'orest Board; witness 
not to be privi'lCged, but no answer made 
shall be admiBS:ble in evidence in any proceed
ing. except for perjury) ; 
Manitoba: Rev. St. 1913, c. 111, § 194 (privi
lege abolwhed for others than the defendant. 
in offences under the liq lor act; but the 
evidence shall not be used against him in any 
prosecution); C. 65, § 5 (privilegc ceaB{'S for 
answers tendi·.g to criminate or to establish 
"liability to a civil procm'diug at the instanr.e 
of the Crown or of any other person"; but 
.. no evidence 80 gi·:en shall be used" against 
him in any later proceeding); St. 1916. 
C. 125, § 83 (temperance nct; privilege ceases 
as to every person. other tban the defendant 
or his '\\ile. examined as a witness, on facts 
"tending to subject him to any penalty 
imposed by tlus Act"; but his testimony shall 
not be used, etc.) ; 
New Brunawick: Consol. St. 1903, C. 127. § 8 
(privilege abolished in civil proceeding!! and 
trials for violation of a statutc of this province 
or for a penalty imposcd by its lnw; but" no 
evidence so given shall be used or receh'able 
in evidence" in any pror.ccding, except per
jury); St. 1905, e. 1. § 41 (offences under the 
Factory Act: der~ndunt's privilege abolished; 
quoted ante, § 41$8); St. 1911. J. Gco. V. 
c. 11, §§ 15. 16 (dections; certifieate of full 
disclosure to protect a witness; like Onto 
Rev. St. C. 10, § 49) ; St. 1916, C. 20. Prohibi
tion Aet, § 133 (like Man. St. 1916. C. 125. 
§ 83); § 111 (intoxicated person muy be 
compelled to disclose sourcc of liquor; privi
lege ceases but .. the answers so gi,'en shull 
not be used," etc.); 
Newfoundland: Conso!. St. 1916, r.. 3, § 111 
(election inquiries; like Onto Rev. St. C. 10, 
§ 49); § 125 (parties, etc., to be compellable, 
in civil actions for election penalties or dam
ag~. but such evidence is not to be thereafter 
used ~~ainst them in any criminal proceed
ing under this ch!lpt 1'); § 156 (pri~lege 
abolished, in election inquiries, for m!ltters 
tcnding to criminate under this chapter); 
C. 2, § 11 (legislative inquiries; privilege is 
the sam") as in a court of justice); 
Ncroa Scotia: Rev. St. 1900, e. 5, § 113 (in 
election offences, privilege abolished; but no 
answer given after such claim .. shall be used 
in any proceeding" agaiILSt him): e. 6, § 36 
(similar. for controverted elections); e. 100, 
§ 163 (similar, for offences concerning the 
sale of intoxicating liq'lOrs; except for tho;) 
person chl\rged); St. 1902. C. 31, adding § 19 
(a) to Rev. St. C. 72 (simil!lr, for municipru 
elections); St. 1913. C. 31 (inserting a new 
§ 400 in Rev. St. 1900. C. 163, Evidence Act: 
the new :!Cction is identical with Dom. St. 
1893. C. 31, § 5, as amended by St. 1898, C. 53) ; 
St. !1I18, e. 8. Temperance Act, § 45 (liquor 
offences; privilege ceases for offences under 
this Act; but on claim made and answer 

compelled, "the ans~'er so givcn shc.1l not be 
used," etc.); 
Northwest Tell'. 1906, R. Ii. Van Metre, 'I N. W. 
Terr. 291 (Dom. Evid. Act, § 5, applied to 
admit answers made without 'Iaim or privi
lege on an examination in aid or execution): 
Ontario: Rev. St. 11H4. c. 10, § 49 (election 
contests; privilegc ceases, but" a witness who 
answers truly all questions which he is required 
by the election Court to aILSwe(" shall be 
given a certificate to that effect, Bnd "any 
such answer • • • shall not be admissible in 
evidence"; on any prosccution for all electoral 
offence committed before the date o( the cer
tificate, the proceedings shall be stayed on 
production of the certificate); c. 16, § 1 
(" (I) A witneJS shall not be excused from 
answt'ring any question upon the groulld that 
the answer may tend to criminate him, or 
may tend to establish his liability to a civil 
proceeding at the instanco of the Crown or 
of any person or to a prosecution under any 
Act of thid Legislature; (2) If, with respect 
to any qUestion, a witness objects to answer 
upoc any of the grounus mentioned in sub
section 1. and if, but for this section or any 
Act of the Parliament of Canada. he would 
therefore have been excused from answering 
such question, then, although the witness 
is by rea.'IOn of thb section or by reason of any 
Act of the Parliament of Canada compelled to 
answer. the ar.swer so given shal1 not be used 
or receivable in ev:dence against him in any 
civil proceeding or in any proceeding under 
any Act of this Legislature"); St. 1916, c. 50, 
Temperance Act, § 50 (where the magi;,trate , 
Bees fit, he may" by certi5cate in such behaU 
exempt such witness from prosecution," with 
certain exceptiuns); 1904, AttorneY-General 
v. Toronto J. R. Club, 1 Onto L. R. 248 (using 
premises as a betting-house; on motion for 
production of documents by the defendant's 
president, held that the privilege applied, 
under Onto Rev. St. 1891. c. 73, § 5, quoted 
ante. , 2252, and that Can. Dom. St. 1893, 
c. 31, § 5, as amended in 1898 and 1901, quoted 
8upra in this note, was not applicable in 
Ontario); 1906, Chambers 11. Jaffray, 12 Onto 
L. R. 311 (claim of privilege by a defendant 
in libel resisting discovery; St. 1904, c. 10. 
§ 21. now R. S. C. 76, § 1, held to apply to 
parties in such situation, and not only to 
ordinary witnesses. so as to take away the 
privilege): 1911. Re Ginsberg. 38 D. L. R. 
261 (fraud of creditors undel' Onto It. S. 1914. 
C. 134; under Can. Evid. Act, 1906. , 5, sub
Bec. 1. and Onto Evid. Act. 1914. § 7, the privi
lege has been abrogated); 1921, R. 11. Barnes. 
61 D. L. R. 345 (an automobile driven by B. 
killed R. on Sept. 19; at a coroner's inquest 
held Oct. 2, B. was summoned as a witness to 
the inquest; meanwhile. in an adjacent 
county, on Sept .. 21. he had beer. committed 
by a magistrate for trial on n charge of man· 
slaughter; at the inquest. he claimed privi
lege. on the ground that Can. Evid. Act. 
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§ 5 did .lot apply to him at the inquest, by son on the trial of any criminlll proceeding ") ; 
reason of his being already an accused in tho St. 1893, Feb. 11, c. 03, 27 Stat. 443, now Code 
other county; this claim was rejccted by the § 7034 (passed in consequence of the decision 
Supreme Court, the sevcral judges difJering in Counselman v. Hitchcock, post, § 2282; 
in part in their disthctions); "No person shall be excused from attending 
Prince Edu'ard Island: St. 1910, c. 3, § 46 and tr tifying or from producing books, 
(election trials; witness compellable, but no papers, tariffs, contrr.cts, agreements and 
answer made after claim of privilege .. shal. documents before the Interstatt" Commerce 
be IIsed in any criminal proceedilJg against Com mi5.3ion , or in obedienc(' to the subpoona 
any such person," except for perjury, if the of the commissbn, whether such subprena t.e 
trial judge gives a certificate that claim was signed ilr issued by one cr more commission-
made and full and true answer given); St. ers. Ilr in any cause or proceeding, criroinal 
1918, ·c. 1, § 140 (liquor offences; privilege or otherwise, blll!ed upon or growing out of 
ceases (or an intoxicated person, as in Man. any alleged yiolation of the act of Congress, 
St. 1916, c. 20, § 171); ~ 115 (like N. Sc. St. entitled 'an act to regulate commerce,' 
1918, c. 8, § 45) ; approved Feb. 4, 1887. or of IIny amendment 
Scuka!chewan: Re\>. St. 1920, c. 44, § 31 (simi- thereof, on the ground or for the reason that 
lar to Onto Rev. St. C. 76. § 7) ; c. 194, § 4 (liquor the testimony or evidence, docurnentary or 
offences; privilege ceases for "an interdicted otherwise, required of him nlay tend to crimi-
person," but a witness who "makes true nate him or subject him to a penalty or for-
discloflllre to the best of his knowledge" shall leiture. But no person shall be prosccuted 
receive a certificate and "be frced from all or subjected to any pCllaity or fOrfeiture lor 
prosecutions . . • for anything done before or on account of any tro.nsaction, matter or 
that time under· the proyisioll3 of § 95 in thing concerning which he may tf'-Btify or pro-
respect of the matters regarding which he duee evidence, documcntary or otherwise, before 
has been examined "); St. 1920, C. 28, § 1 said commission. orin obedience to its subprena, 
(I\mending Evid. Act. R. S. c. 44, § 29, as to or the subprena ol dther of them, or in any 'Nch 
compelling the party's or spouse's testimony; case or proceeding: Provided, that no person 
quoted ante, § 488); 1913, Bartleman v. so te~tifying shall be exempt froIn prosecution 
Moretti, Sask. S. C., 9 D. L. R. 805 (the and punishment for perjury committed in 80 

Canada Evidence Act, § 5, identical with testifl<ing"); St. 1898, July 1, C. 541, I 7, 
Sask. Evid. Act, Rev. St. c. 60, § 27. "entirely 30 Stat. 548, Code § 8790 (a bankrupt. &ball 
displaces and removes the reason for not "submit to an examination" -concerniug all 
ordinarily allowing discovery in actions for the matters affecting tl>e settlement; "but no 
recovery of penalties"; here, a forfeiture of testimony given by him shall be offered 
money paid under a land contract) ; egainst hinl in any criminal proceeding"): 
Yukon: Consol. Ord. 1914, c. 56. § 12, St. St. 1903, Feb. 14, c. 552, Code § 7091 (Fc:d.eral 
1920, C. 9, § 20 (liquor offen as; like Man. Trade Commissicn, succeeding to the powers 
Rev. St. 1913, C. 117, § 194); ib. § 117 (liquor of the corporations commissioner; privilege 
offences; proYision similar to Dom. Rev. St. ceases, but "no nlltural person shllli be pros-
t!. 146, § 642). ecuted." ~tc.); St. 1914, Sept. 26, Federa!. 

USITED STATES: Federal: Rev. St. 1878, Trade Commission, § 9, Code § 70s} (no person 
§ 859, Code § 1359 (" No testimony given by a shall be tl:cused, etc.; "but no natural per-
witness before either House, or before any son shall be prosecuted" for anyrnatter"con-
cornmittee of either House of Congress, shall cerning which he may testify . • • before the 
be used as evidence in any criminal proceed- commission in .,bedience to II rubprena issued 
ing against him in any cour.:," except for by it." except for perjury); ~' .. 1916, Sept. 7, 
p~rjury: "but an officir;l paper or l'ecord pro- C. 451, § 29. Code § 8044 (vessels in a"'Tlestie 
duced by him is not within the said privilege") ; commerce; before the Shipping Boo d. . £10 
St. 1887, Feb. I, C. 104. § 9, 24 Stat. 379 (in pl)rson shall 00 e:\.:usw·'on thc-grOtFi .hat 
any action against a common carrier for it mllY tend to incriminate him" et ... "but 
dama~e under this statute, the privilege is not no nlltural person shaJl be pro.'!ecutcd" etc ... for 
to excuse lrom testimony; "but such evidcnce or on account of any tranSliction, matter or 
or testimony shall not be used against such thing as to which, in obedience to a subpcpnll 
person on the trial of any criminal proceed- and under oath. he may so testify," etc., 
ing"); § 12 (similar, for investigations by the except for perjury); St. 1917, Feb. 14, e. 53, 

'_ ". Interstate Commerce Commission); St. 1891, § 16, Code § 3873 (ligllori;t . .t\lDBka; "no per
.. Fcb-:-iO:-·c:·-·12S;· ·amendin~ ··St: 1887, Feb. 4, son shall be excu8P.d" etc., but "the testi

c. 104, § 12 (upon investigations by th!! Inter- mony given by such person shall in no case 
state Commerce Commission, where the aid be used against him"; but no legislative 
of the circuit court is required to obt.ain testi- draftsman should be excused for employing 
mony. "the claim that any such testimony this ineffective formula); St. 19l!i, Oct. 28, 
or evidence may tend to criminate the person tit, II. §30, National Prohibition Act (privilege 
giving such evidence shaJl not excuse such not to apply" in any suit 'or procl'eding based 
witneas from testifying; but such ~vidence or upon or growing out oi any alleged violBtion 
testimony shall not be used against such per- of this Act"; hut" no natural person shall 
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be prosecuted" for any matter" BB t'l which in answers which may tend to criminate him. ho 
obedience to a subpCLna and under oath he shall not be prosecuted lor voting at such 
may so testify," etc.); St. 1920, Feb. 28, election "); St. 1015, ~o. 2, p. 8, ~ 12 (intern
§ 415 (Intcrstatn Commorce Act amendcd; parance; p!i,ri.lcge ceases for witnesses before 
reproducing the former language); St. 1920, grand jury, but .. a witness must not be prose
Feb. 28, § 310 (Transportlltion Act; before cuted for any offense as to which he testifies") ; 
the Railroad Labor BOllrd no person shall be § 15 (privilcge CCIISCS for clerk, etc .• testifying 
excused on the ground of this privilege; but against a principal, "but no testimony so 
.. no natural person shall be prosecut!>d • .• givcn shall be used. etc .• nor shall the party 
[for any matter) as tQ which in obedience to testifyinr, be thereafter prosecuted," etc.); 
subpama and under oath he may so testify" St. \915, No. 78, p. 218. § 41 (primary c1ec
etc.; exr.ept for perjury therein); Code § 9708 tions; a witneba voting ilIegully, .. if he 
(tariff commission; privilege ceases; but make full true answers which may tend to 
"no natural pprson shall be prosecuted" etc. criminate him." shall not be prosecuted for 
for testimony given "in obedience to a BUb- illegal .. oting): St. 1915. No. 4G4. p. 386. 
pecna and under oath ") ; Code § 10702 (white § 102 (I .. x inquiries: privilege ceases, hut 
slave traffic: privilege ceases for stattment •. no person shall be prosecuted," etc.); 
required tQ be filed with commiss.oner general A/Mka: Compo L. 1913. § 2106 (white slave 
of immigration: but" no person shall be prose- ~raffic: privilege censes. but ,. no person shall 
cuted," etc.): be prosecuted," etc.): St. 1917, Apr. 26. e. 6. 
Alabama: Const. 1901, An. VI!I. ~ 189 §.5 (legislative investigations: "any person 
(contestro elections; privilege cellSCs for who is called as a witness ..• and refuses to 
other persons than an accused in a criminal answer IIny question • . • on the ground thllt 
prosecution: but "such person shall not be the answer • . . may tend to criminate him
prosecuted tor any offense arising out of the self. may he granted immunity from punish
transactions concerning which he testified." ment for the offence" under inquiry. Bnd 
except perjury); Code 1907, § 6994 (privilege .. such witness may then be compelled to 
('eases for a witness before the grar.d jUry fur answer," etc.): St. 1919. C. 56, § 1 (gambling 
offences within twel .... e months; "out:.10 wit- offences: privilege ceases. but .. no indict
ness must be pro'!ecuted for any offense as tQ ment or prosecution shall afterwards be 
which he testified before the grar..d jUry"): brought," etc.): St. 1919. C. 46, § 27 (insur
§ 5674 (State railroad commission: privilege ance rebates: pri .... ilege censes, but" no person 
ceases, but "no person shall be prosecuted," shall be prosecuted." etc.); 
etc.): § 2226 (Statil tax commission: privilege Arizona: Const. 1910. Art. II, § 19 (bribery 
ceases, .. but no person shall be prosecuted," and illegal rebating: prhilege ceases. but 
etc.. for testimony before the commission .. no person shall be prosec··ted." etc.) : Rev. 
"in obedience to its subp.:ena"): § 3738 St. 1913, P. C. § 204 (duelling offences; 
(creditors' bms for discovery: no answer made privilege ceases, but" no evidence given upon 
.. can be read in evidence all;ainst the defel.dant any examination of a person so te!ltifying shall 
on an inJi~tment for any fraud charged in the be received against him in any criminal prose
bill"); § 7693 (railroad pnsses: witness before cution or proceeding ") : § 339 (gaming offences: 
grand jUry compellable, but" no witnees shall pri\ilege ceases, .. but no prosecution can 
be prosecuted." etc.) : St. 191)9, No. 191, Spec. afterwards be had against. him for any offense 
Bess. p. 6.1, Aug. 25. § 12 (liquor prohibition: concerning which he testified "): § 14 (wher
witnesses compellable before the grand jury. ever in this Code it is provided that "e\'idence 
"but a witness must not be prosecl.\ted for obtained upon the examination of a person BB 
any cffense as to which he testifies be.'ore the a witness cannot be receive I against him in 
grand jury"); § 15 (no agent or p.incipal, any criminal proceeding." this does not forbid 
ete., shall be-excused by reason of the privi- usc in a prosecution for perjury); § 88 (obtain
lege froll' testifying against principal or agent, ing money on promise to influence !egislation: 
etc .• but no such testimony" shall in any man- privilege ceaSes, but "such testimony shall 
ncr in any prosecution be used as evidence not afterwards be used." etc.): § 589 (trusts 
directly or indirectly against him," nor shall and monopolies; pri\ilege CCBBes. but the 
he be .. t.herenrtl)r prosecuted for any offense witness .. shall not be liable to criminal prose
so disclosed by him "): § 21, par. 13 (similar, cution." etc., nor shall the evidence be used 
fur a person testif:\<ing in any proceeding for against him, etc.): Civ. C. § 39 (legislative 
seizure of liquors ... excepting one who answers hearings: privilege ceases, but no person 
c1niming some ri:::l.t, title. or interest in the examined can be .. held to answer criminally," 
liquors 110 seized"); § 29~ (similar blanket nor can any statemeut made be competent 
clause for any person "who testifies with evidence. etc.): § 23~1 (State corporation 
respect to any unlawful act under this stat- commission: pri\ilcge ceaseB, but .. no per
ute," ete.); St. 1911. No. 259, p. 249, Apr. 6, son shall be prosecuted." etc., for any testi-
§ 32 (dispensary liquor law: like § 12 of St. L,ony under oath): . 
19(9): St. 1911. No. 479. p. 421, ApI. 4, § 29 ArkaMao'I: Const. 1874. Art. III, § 9 ("In 
(primary elections: answer compellable BB trials of contested elections and in proceedings 
tQ an illegal vote, and "if he make full true for the investigation of plections. no person 

938 

• 



§§ 2250-22841 STATUTES GRANTING IMMUNITY § 2281 

.hall be permitted to ,,;thhold his testimony testimony so given may be UlIed in any prosc-
on the grocnd that it may criminate himself cution f'r proceeding. ch;I or cri.min:ll. sgainst 
or subject him to public infamy; but such the person so testifj';ng. Any person shall be 
testimony shall not be used against him in deemed to have asked to be excused from 
any judicial proceeding. except for perjury testifying ..• underthisl5Cction. unless. before 
in giving such testimony"); Dig. 1919, any testimony is given ... by such witnes~. 
, 1005 (actioll9 for personal injury against the judge. foreman or other person presiding 
railroads; pri I'ilege ceases for defendant's at such trial. huaring. proct'Cding or invcsti-
ar,ents. etc., but "su-::h evidence or testimony gation shall distinctly re.ld this section •.. 
shall not be used." etc.) ; §§ 1687. 1688 (State to such witness. and the form of the objection 
corporation commiS8ion; privilege ceases. by the \\;tness shall IP. immaterial if he in sub-
but ~. such witness shall not be pros<'eutl'd." stance makes objection that his testimony 
pte.); § 2655 (dealing in futures; privilegG .., may incriminate himself. aud he shall not 
cellscs. but "any discovery made. . • shall be obliged to object to ench question. but one 
hot be used. " et;. .• "and he shall be ritogether objection shall be suffici!'nt to protect such 
released from punishment." etc.); '6178 witness from prosecution for any offence con-
(liquor offences; privilege ceases. but "no cerning which he may testify . . . upon such 
disclosure or discovery made by such person trial. hearing. proecedinl; or inv()stigation ") ; 
is to be used." etc.): §14 (code provisions aholishing prh;Iege but 
California: P. C. 1872. § 89 (obtnining money forbidding use of testimony "do not forbid 
to influence a legislptive v Jte; the privilege such c\;dence being provC\-! ... upon a charge 
ceases for a witneS3 "testifying as such." of perjury" therein); f 64 (crimes against 
"but such testimony shall not aftenmrds be elective franchise; pri\;lege eeaseb. but "no 
uscd ngllinst him in nny judicial proceeding." prosecu.tion can afterwards be had ugainst 
except for pl'rjury): § 232 (unlawful duel or such witness for nny such offense concerning 
l'hllllengc; the pri\;lege ceases; "but no which.he testified for thl' prosecution "); St. 
evidence givcn on any examination of a per- 1907. p. 984. Mar. 23. § 6 iillegal tmsts: privi-
son so tcatifying shall oc received against lege ceases. but "no indi\;dual shall be prose-
him in any criminal prosecution or proceed- cuted" etc.); St. 1911. c. 14. p. 18. Dec. 23. 
ing "); § 334 (gamin~; the privilege censes § 55 (pUblic utilities commission; witnesses to 
for a witncss "testif);ng as such"; "hut no be compellable. but no person shall be prose· 
prosccution can afterwards be han against cuted etc. for "any act. tranSllctioD. matter. 
him for any offense concerning which he teati- or thing concerning which he shall under oath 
fied"); Pol. C. § 304 ("No person sworn and ha\'e testified or produccd documentary evi-
e""mined before either house of the Legis- dence." except for perjury. and ('xccpt that 
lature or any committce thereof can be hcld this shall be construed "as in any manner 
to answer criminally or be subject co Bny giving to any public utility immunity of any 
penalty or forfeiture for any fact or act touch- kind"); St. 1913. Apr. 23. p. 115. § 55. par. d 
ing which he is required to testify; nor is any (State public utilitics commission; pri\;Iege 
statemcnt made or paper produced by nny ceases. but "no person shall be prosecuted" 
such witness co'.opetent evidecce in any erimi- etc.. except for perjury; .. nothing herein 
nal proceeding ngainst such witness"; exccpt contained shall he cOll9tmed as in any mannl'r 
on a charge of perjury) ; P. C. ISi2. § 1324. gi\ing to any public utility immunity vf any 
as amended by St. 1907. Mar. 19. p. 6il. § 10 kind "); St. 1913. June 13. p. 1035. No. 606. 
(applicable to an offender "agaiIlllt any law § 5 (Stnte chil ser-;ce commission; privilege 
of this State": "If such person demands ceases. but no person shall he prosecuted for 
that he be excused from tcstif)-wg ... on the any matter on which he hns testified. etc.: 
ground thnt his testimony . . . may incrimi- nothing is to give "to any person immunity 
nate him'lClf, he shall no~ be e)Ccused. but in of any kind otherwise than is herein e:xpressly 
that case the testimony so given ... shall provided ") ; St. 1915. June 7. p. 1272. § 2 (mis-
not be used in any prosecution or proceeding. representation of terms of insurance policy; 
ch;I or criminal. aj!ainst the person 80 testi- privilege ceases. but no person shall be prose 
f~ing. ex~ept for perjury in gi\;ng such testi- cuted" for any act concerning which he shall 
mODY. and he shall not thereafter be liable be compelled to testify." except perjury 
to prosecut.ion by indictment. information, therein); 1901. Bradley r. Clark. 133 Cal. 
or presentment. nor to prosecution or punish- 196. 65 Pac. 395 (St. 1893. § 32. construed); 
ment for th'~ offence with reference to which Colorado: Const. 1876. Art. VII. § 9 (like 
his testimony wa.~ given ... No person shall Ark. Const. Art. III. § 9. for contested elec
be exempt from indictment. presentment by tions and electoral offences): Compo L. 1921. 
iDformntion. prosecution or punishment for , 7801 (testimony in election contests as to a 
the offence ,,;th reference to which he may witness not being a qualified voter; "no part 
have testified as aforesaid •... when such of his testimony shall be IIscd against him in 
person 80 testifying . . . fails to ask to be any criminal prosecution." except for per· 
excused from testib;ng ... on the ground jury): § 6829 (publishing I1S a coward or 
that his testimony . . . may incriminate challenging to a duel; the publisher or printer 
himself. but [sic' and] in all such cases the is compellable, but "the testimony given hy 
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any such witncss shall in no case be used be prosccut.ed, etc.); § 5032 (fiduciary exam. 
in any prOl)Ccution against such witne88"); ined in probate court; privilfge ceases for 
Compo L. 1921, § 7843 (in election offences, fraud, but the aIlBwer shall not be 1Iscd, etc.) ; 
the privilege ceases, but "the testimony 80 § 5522 (general provision; quoted ante, § 2252) ; 
given shall not be uscd in any prosecution or § 5767 (privilege protel)w in a party's answers 
proceeding, civil or criminal, against tho per. on discovery); i 5984 (insolvent debtor; 
son 80 testifying," except for perjury; and privilege ceases for fraud, etc., but his answers 
.. a person 80 testifying shall not thereafter shall not be used, etc.): § 6446 (bribery of 
00 liable to indictment, prosecution, or pun- business agcnt, and commercial graft; privi
ishment. for the offense with reference to lege ceases, but no lJCrsen shall be liable for 
which his testimony was given, and may plead any olIense concerning which he may testify 
or prove the giving of testimony accordingly, ete." before said court or in obedience to its 
in bar of such indictmcnt or prosecution ") ; subpama ") ; 
§ 7834 (corrupt practices act; samc provi- Delaware: Const. 1897, Art. V, § 7 (electoral 
sion); § 2988 (State railroad commiBBion; off"nsca; privilege ceases, but .. such testi
privilege ceases, "but such evideilce or tcsti- mony shall not afterwards be used" etc .• 
mony shall not be used," etc.); § 4043 (trust except for perjury); 
offences; privilego cel\!l(;l!. but "no individual Florida: Rev. G. S. 1919, § 4656 (State rail
shall he proscl'uk>d," etc.); § 6846 (pimping: road commissioners' investigations; privilego 
privilege ceases, but "the testimony so gi"en ceases, but "such testimony shall not be used 
Ilhliil not thereafter be used." etc .• and "the against him," etc.); § 4990 (combination to 
person so testifying 9ball not thereafter be control meat prices, etc.; privilege ce~8. 
liable to indictment." etc., and may plead or but" no such person shall be prosecuted," 
prove the fact in bar); § 7350 (State tax com- etc.); § 5353 (bribery of officials; privilege 
miB'lion; privilege eeases, "but no person abolished for the briber; "but if he does 
having 80 testified shall be prosecuted," etc.) ; testify, nothing said by him in his testimony 
C. C. P. 1921, § 67 (" no pleading can be used shall be admissible in evidence in any civil or 
in a criminal prosecution as evidence of a criminal action against him "); § 6017 (brib
fact admitted or alleged in such pleading"); ery, burglary, larceny, gaming, and liquor 
Conneciicul: Gen. St. 1918, § 6315 (on a prose' offences; privilege abolished. but" no person 
cution for improper conduct with a jury, full shall b.J prosecuted or subjected to any penalty 
disclosure is compellable, "which shall not be o~ iorfeiture, for or on ac~ount of any trail!/
used against him "); § 6635 (no one to be action, matter or thing concerning which he 
excused, in cases of election-bribery, on the may so tl!Stify or produce evidence, docu
ground of disgIace or sel1-crimination, but mentary or otherwise, and no testimony so 
he shall not "be prosecuted fo! anything given or produccd shall be rcceived against 
connected with the transaction about which him upon any criminal investigation or pro
he shall 80 testify," nor shall "the evidence ceeding "); § 5478 (liquor offcnces; pri "i1ege 
he may so give be uSl'd against him in any ceases, but "any person who shall so testify 
proceeding whatever "); § 4805 (defendant's ••• shall not be prosecuted," etc., and the 
evidenee in an action for gaming-losses is not evidence shall not be used, etc.); § 5683 
to· be "offered against him in any criminal (dealing in margins; privilege c~ases, but 
prosecution "); § 6475 (a person summoned "any discovery •.• shall not be \"BCd" etc. 
for the prosecution on a charge of illegal gam- and" he shall be altogether pardon~." ete.); 
ing is not to be excused on ~he ground of § 5729 (trusts and combinations; "any per
disgrace Il.nd seU-crimination, but he shall not be 80n 80 summoned and examined shall not be 
prosecuted .. for anything connected with the liable to prosccution," etc.); § 5738 (insur
transaction about which he Hhall 80 testify") ; ance discrimination; privilege ceases, but 
§ 3001 (witness for a prosecution for an unlaw- "no person shall be prosecuted," etc.); 
fuI exhibition is not to be prosecuted "for § 5741 (illegal issuance of insurance stoek; 
anything about which he shall have so· testi- privilege ceases, but .. no person [who] shall 
fied "); § 2813 (sc:Uing liquor to disqualified be compelled so to testify [shall beprosecutedJ," 
peroon; privilege ceases for buyer and for etc.; the vital words are omitted); 
seller, but no testimony so given shall be used. Georoia: Rev. C. 1910, § 2636 (in complaints 
etc.; nor shall the witne.'lS be prosecuted. etc.) ; of illegal rates by common calliers, certain 
§ 4121 (discrimination in life insurance; persons are compellable by the railroad com
privilege ceases, but. no person shall be prose- mission to testify; the commission shall first 
cutcd "for any net concerning which he shall make an order that he is required, and "that 
be compelled" to testify, except for perjury) ; he is exempt thereafter from indictlIlc .. t or 
§ 4122 (premium rebates, etc.; similar to prosecution for any tnmsaction =.bout which 
the foregoing); § 3618 (public service com- he is 80 compelled to testify; when such order 
mission's inquiry; privilege ceases; but "if is made, the witness IIhail be compelled to 
any witness obiects" on this ground. and the give evidence to'.:i:iling such complaints, And 
commitlllion .. direct such witness to testify he shall hi' lorever free from indictment or 
• • • and he complies, or he be compelled to p~seC1.:tion in any court of this State touch· 
do 80 by order· of court," then he shall not ing the matters about which he is compelled 
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to testify"); '2637 (8 witness thus exoner- duee evidence." bJ;Cept for perjury thercin); 
atlld by the COllunission shall be compelhble § 2639 (liquor prosecutions; witne8S compel-
to testify in any suit or prosecution in the lable." but no per80n shall be prosecuted or 
State Courts for those transactions); § ,1260 punished on account of any transaction or 
(illegal contracts for sale (m future delivery; matter or thing concerning which he shall be 
privilege ceMes. but "any discovery . " compelled to testify." nor shall his tcstimony 
shall not be used" etc.. and "he shall be be used. ctc.); § 2483 (State public utilities 
altogether pardoned or the offencc "); P. C. commission; privilege ccases. but no person 
1910. i 665 (in election offences. any offender 80 testifying shall be exempt from proseeu-
not on trial shall be competent and com pella- tion; and this shall not be construed "na 
ble; .. and nothing then said by such witn('ss in any manner ghing to any public utility 
IIhall at any time be receivcd or given in cvi- immunity of any kind "); § 2547 (nnti-trust 
dence against him in any prosecution" except law; pri\ilcge cenal's. but no person lIhall hi' 
(or perjury therein); ! 120 (interfering with prosecutcd for any mattcr concerning which 
apprentices; Privilege censes. but "no state- he may te.tify. ex(~ept for perjury in testify-
ments made by him on such. trial shall be ing); § .5036 (insurnnce offences; privilege 
given in evidence" etc.); § 404 (gaming; ceases, but no person shall be prosecuted. etc .. 
"any other person who maY have played and and no testimony so given shall be received 
bet at the same time" is COInpellable; but against him); 
"nothing then said by such witness" shall be lUinois: Rev. St, 1874, c. 38. § 35 (when in a 
received against him. etc.); § 676 (vote-buy- grand jury investigation or on the trial of 
ing at primaries: any Person not the accused bribery offenccs it appears to the Court that 
is comPellable. as in P. C. § 404); 1895. a person not charged is .. a material and neces-
Henderson ~. St .. tc. ~5 Ga. 326. 22 S. E. 537 sary witnC8S." and that" his testimony would 
(the exemption of Code 1882. § 4545. Code tend to criminate himself." the Court may 
1895. § 404. docs not apply to the new sections ord~," that such witness be released from all 
4549 band c against lotteries) : liability to be prosecuted or punished on 
Hawaii: Rev. L. 1915. § 3010 (bastardy; account of any matter to which he shall be 
the mother to be compellable ... but no prose- req1lired to testify." and privilege shall then 
cution shall afterwards be had agninst her" cease. and if he testifies such order shall be a bar 
for any matter testified to); § 1203 (bank to any prosecution. etc .• "for such matter") ; 
examiner's inquiry; privilege ceases. but "no § 137 (in proceedings for illegal gaming. "all 
prosecution can afterwards be had." et,); persons shall be obliged and compelled to 
§ 2228 (public utilities commission; privilege answer upon oath" a bill of discovery for the 
ceases. but" no person shall be prosecuted." Bums won; "upon the discovery and repay
etc .• for anything "Concerning which he shall ment of the money or other thing so to be 
nnder oath" give evidence); § 3886 (offense discovered and repaid. the person w!"lo shall 
of footbinding; privilege ceases. but the discover and repay the same. as aforesaid. shall 
witness "shall not be prosecuted." etc.); be acquitted. indemnified. and discharged 
§ 4182 (gambling offences; privilege ceases. from any other or further punishment. for-
but" no prosecution can afterwards be had." feiture. or penalty," etc.); c. 63. § 6 (" the 
etc.); '4184 (action to recover money lost testimony of a witness examined and testify
at betting. etc.; privilege ceases for persons ing" before either house of the General Assem
other than the parties. but" the testimony of bly. or a committee or joint committee thereof. 
any such person shall not be used." etc.); ." shall not be used as evidence in any criminal 
Idaho: COulP· St, 1919. § 103 ("no statement proceedings against such witness in any court 
made" in testimony before the Legislature or of justice." but no official paper produced 
a committee thereof" is competent evidence in shall be regarc~ as within the privilege "so 
any criminal prOceeding against such \\itness. " [as! to protect such witness from any criminal 
but this is not to el:"mpt from prosecutir.ll'l for proceeding as aforesaid." nnd no exemption 
perjury); § 8244 (the privilege ceases on prOI$e- is secured from punishment for perjury); St. 
cution !"r duelling offences; "but no evidence 1891. June 11. p. 206. as amrnded by St. 1897. 
given _ •• shall be received against him in any July 1. p. 298. § § 7 a, 7 ~ (the Secretary of 
criminal prosecutiop or proceeding"); § 8081 State sh",!! by letter of inquiry to the officer 
(wherever evidence under these sections is for- of each corporation doing husiness in this State 
bidden to be used. the prohibition docs not "require an answer under oath" as to member
extend to a charge of perjury in such testi- ship in any combination. etc .• made criminal 
mony); § 8313 (in gambling offences. ths by n 3 and 4; on refusal or failure to make 
privilege cea!!Cs; .. but no prosecution can lruch oath. a penalty of $SO for each day is 
afterwards be had against him for any offence incurred; provided "that no corporation. firm. 
concerning which he testified "); § 8145 (brib- association. or indi .. ;dual. shall be subject to 
ery; no person testifying for the State is to any criminal prosecution by reason of any
be excUSed. but "no person shall be prosecuted thing truthfully disclosed by the aflida .. it 
or punished on acCOUnt of any transaction. required by this act or truthfully disclosed in 
manner [sid Inatterl. or thing concerning an~' testimony elicited in the execution there
which he Ulay be SO required ~ testify or pro- of"); St. 1915. J1Ine 22. p. 371. § ~ (abatement 
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of prostitution nuisance; privilege ceases, hut used, etc.); § 7111 n (corrupt practices at 
the answer "shllll not be Ill!Cd against him." elections; privilege oellBC9, but "his answer. 
ot~., .. nor shall he be prosecuted," etc.); or the thing produced by him" shaH not be 
Indiana: Burns' AnD. St. 1914, §§ 2112. used, etc.); St. 1915, April 26, p. 523, § 9 
7551, 7552 (tho privilege (leases for a witnoas (keeping house of ill-fame; prosecuting attor
in gaming prosecutions; but" such evidence Dey and court "may gtant immunity to any 
shall not be used against him in any prosecu- citizen c:illed to testify in behalf of the prose
tion for such or any other offense, and he shall cution"); St. 1917. April 2, p. 15, § 34 (liquor 
not be liable to tri!ll by indictment or infonua- offenccs; "itllcsS called for the State .. who 
tion, ai' to punishment, for such olIense ") : shall give freely and truthfully" any testimony 
§ 2113 (s.'lmll, for a witness" required to testify tending to incriminate" shaH be immune from 
touching the commission of allY misdemeanor" ; prosecution" ns to any offell5C involved); 
but the testimony may be used for pcrjury Iowa: Code 1!i97, § 4612. Compo Code § 7319 
therein); § 2126 (in n prosecution !or having (the privilege ceases for prosecutions for gnm-
corrupt interest in public contract. the con- iug, trusts. and liquor offences; "but any mat-
tractor is compellab1.o to testify against the ter so elicited shall not be used against him. 
officer. and officcr against contractor; but and said \\itness shall not be prosecuted for 
"such evidence shall not be used against the any crime connected "ith or growing out of 
party testifying, in any prosecution against the act on which the prosecution is based in 
himself. and the person thus testifying ~hnll tJ..e cause in which his evidence is used for the 
be exempt from prosccutiou or punishment State under the pro,isions of this scction ") ; 
for euch offense "); § 2129 (" The evidence oi § 3587. Camp. Code § 7230 (a verification of a 
any person in any civil nction disclosing fraud pleading that might result in a eliminating 
against creditors shall not be e,idence against answer is not required); § 2131. Compo Code 
any Buch person or any criminal prosecution § 5186 (in n Htatutory action against a common 
for committing such fraud "); § 1077 (admis- canier. the privilege ceases for the agent. etc .• 
sions in answers in divorce are not to be "used of a corporation defendant, "but no penlon 
as evidence" in any other clISe); § 5542 (privi- ehall b;; prosecuted or subjected to any penalty 
legt' abolished for witnessl's before the rail- or forfeiture for and on account of any tran
road commission; "the claim that nny such saction. matter. or thing cour-erning which he 
testimony may tend to criminate the person may testify or produce evidenr.e." eltcept for 
giving it shall not excuse 5Uch witness from perjury therein); § 2399. Compo Codl' § 034 
testifying. but such evidence or testimony (illegal liquor Rnles; tbe privilege cca ;es for 
shall not be used agaiDHt buch person on tbe seller and buyer as to documents and testi
trial of sny criminal proceeding .•• nor shall mony," but such oral evidence Bhall not be 
any such witness so compelled to testify used against such person or witness on the 
against himself be thereafter prosecuted," trial of auy criminal proceeding against him") ; 
etc.); § 8656 (privilege abolished for witnesses § 4075, Camp. Code § i759 (in proceedings aux
before investigations by common councils. iliary to eXl)cution. the debtor must answer on 
for offences under this act or ordinances tbere- oath. without privilege for answers thnt .. will 
under; "but such testimony shall not be used tend to convict him of a fraud. but·his answers 
against such witness in any criminal prosecu- shall not be used as evidence against him in a 
tion "); § 2556 (bribery at elections; II guilty prosecution for such fraud "); St. 1907. C. 73. 
person ~ compellable. .. but such evidence § 3, Compo Code § 5375 (political contributions 
shall not be used against him in any prosecu- by corporations; privilege denied. .. and no 
tion for such or any other offence growing person having eo testified shall be liable." 
out of the matters about which he testifies, etc.) ; St. 1907. C. 112. § 3. Camp. Code § 5222 
and he shall not be liable to trial by indict- (railroad passes. privilege denied. " but no 
ment or iniormation or punished for such person having so testified shall be liable ... etc.) : 
offence"); § 3876 (anti-trust law. civil remc- c. 183: § 2. Compo Code § 8956 (corrupt offers 
dies; witness who is officer, etc., of corporation. to agents, etc.; pri .... ilege denied. but "no lX'r
to be compellable. but his .. testimony shall son shall be liable to any criminal prosecu
not be used against such witness or party tion," etc.); St. 1913. C. 15. p. 20. April 17. 
in any Climinal prosecution "); § 7103 (primary Comp. Code § 683 (bids for pUblic supplies; 
eleotions; accom;-lice .. iniorwing and testify- witnesses compellable. but not to be pro~ 
jng shall not be thereafter prosecutcd for his cuted); Compo C. § 541 (corrupt practices at 
guilt in conoection with the transnction ") : elections; privilege censes. but" any matter so 
§ 7441 h (State fire-marshal's pOWP.:;;; wit- elicited shall not be used against him. and 
ness compellable. but" such evidence or testi- said witness shn.ll not be prosecuted for any 
many shall not be used." etc .• nor shall such crime connected with or growing out of the 
witness "be thereafter prosecuted for any act on which the prosecution is based in 
crime concerning Which he has been compelled the cause in which his evidence ~ used for the 
to testify"); § 2646 (bsurnnce company's State"; 8n original and ingenious phrasing, but 
contribution of mOl1ey for politiceJ purposes; equally futile with the others to define Homis
privilege ceases. but" no person shn.ll be prose· takably the limits of immunity); § 591 (con
outed." etc .• and the testimony shall not be tested county elections; privilege ceases, but 
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"no pnrt or his testimony on th!lt t.oinl shall cuted," ctc., "nor shall such testimony be 
be used," etc.); H 1853, IP03 (Stnte board used," etc.); 
of control; privilegll ceaseS, but "no pen:on Kcn1uckll: Stats. 1915, § 213 (champertous 
shnll bo prosecuted," etc.); § 6238 (com- contrncts concerning hUld; the priv'Jegc of 
binationa, pools, and trusts; privilege ceWles, parties censes, but they shall not be subjcct 
but "such witness shnll not be prosecuted," to prosecution. and "such evidence or dis-
etc.); 1892, Parks 11. Johnson, 86 Ia. 475, covery" shnllnot "be used in any such prose-
53 N. W. 285 (exemption from the use of eution "); 11973 (in gnllling prosecutions, tbl' 
answers on n charge of dcbtor's "fraud. "held privilege cet\SCs; but .. no such testimoI'.y 
not applicable to contempt proceedings) ; shall be used against hiln in any prosccuth:1l1 
Kan.!lll8: Gen. St. 1915. 1 8133 (bribery or except for false swearing or perjury. and hl' 
corruption at elections; no person testifying shall be discharged from all liability for any 
"sha.ll be deemed to criminate himself. nor gaming so necessarilY disclosed in his tcsti
fhnll he be hcld to answer. . . . for any com- mony"); § 2579 (same, for the bUYer of n 
Illicity on his part ia the bribery or conuption lottery ticket, in n prosecution against the 
concc-PJling Which he may testify"; except seller); §§ 1593, 1594 (the privilege ceases for 
for a candidate for election or appointment) ; n witness summoned by the grand jury as to 
§ 5511 (the privilege ceases on charges of his knowledge of elcction-offenl'es in the county 
liquor-laW' offences; but "the testimony within eighteen months; but his testimony 
given by such person shall in no case be used is not to "be used ngainst him in any prose
against him"); § 8138 (a witness against cution cxcept for perjury." and "if used on 
another in a ganung offence is compellable; behalf of the Commonwealth, hp shall stand 
"but he shaU not be liable to punishment in discharged from all penalty for any ,iolntion 
any such C:I6<:"): § 8395 (railroad rate inquir- of this chapter, so ucceSllllrilY disclosed in his 
ics by the raUroad commissioners; the clnim testimony, as tendin'it to convict the B('cuscd") ; 
of privilege shalillot be allowed, but the testi- § 1241a (I::nching offenrcs, etc.; pri,iIege 
meny "shall not be used against such person" abolished, "but no such testimony given by 
in criminai tnals, "!lC)r shall he be liable to the witness shall be used ngninst him in any 
criminal prosecution for or on account of !lny proscctltion except Cor perjury, and hc shall 
transaction, matter, or thing concerning which be di;;;:hQrged from aU liability for any via
he may so testify"); § 6421 (anti-trust laws. lation of tills act so ne~J'.ss8rily disdosed in 
civil remedies; defendant compellable to his testimony"); § 762e, pnr. 11 (St:!.te insur
answer, but answers shall not be used in a ance board; privilege censes, but "no per
criminal pr03ccution, nor shall he be "linble eon shall be prosecuted," etc.); St. 1916. 
to criminal prosecution for any offense about Feb. 10, p. 1, Stats. § 201c-6 (free pusses by 
which his nnsW'ers or books or pnpers pro- common carriers forbidden; pri,iIe,l!:e ceases, 
duced would be eridential "); § 5504 (intoxi- but" no person bs"ing so testified shall be 
eating liquors; witness compcUable, but "nO li~ble to any prosecution," etc.); St. 1916, 
person shnll be prosc<:uted" for any matter Mar. 15, p. 74, Stats. § 3921a-12 (anti-trust 
thus compelled to be testified to, and no such laW'; privilege ocases, but "no person shall 
testimony shull be used agaiJ.st bim); § 7614 be subject to prosecution, .. etc.); 1911, Bent
(removal 01 public officers; like Gen. St. ler ~. C'Jm., 143 Ky. 503, 136 S. W. 896 (Stat5. 
§ 5504); § 8344 (public utilities commission; 1899, § 1973, e.pplicd, and held constitutional) ; 
witnesses oompellabl!', but" no person having 1922. Gordon 11. TraCY, 194 Ky. 166.238 S. W. 
80 testified shall be prosecuted ••• on account 395 (St. 1920. c. 8, giving immunity for testi
of ,..,y tr:msaction, matter, or thing concern- mony concerning gambling offences, applied); 
ing which he mny hnve testified or produced LoUisiana: Const. 1921, Art. XIX, § 13 t .. Any 
any documentary e,idence," except for per- person may be compelled to testify in any law
jUry); § 3652 (gaming offences; privilege rut proceeding against anyone who ml>Y b(' 
ceases, but no person shall be prosecuted, etc.. charged with hnving COmmitted the offence of 
".xcept for Perjury); § 3686 (obscene publi- bribery, and sh'\ll not be permitted to with
cations; testiJDony compellable on certain hold his testimony upon the ground that it 
topics, but no testimony obtained shall be maY criminate him or subject him to pUblic 
used etc., and this shall not require .. nny pcr- infamy; but such testimonY shall Dot after
son pr:>secuted criminally under this law to wards be used against him in any judicial 
testify against himself under such proseeu- proceeding, except for perjury in giving such 
tion "); § 4276 (illegnl voter is compellable testimony"); § 15 (illeg-ol free pass to public 
to aD8Wer; "but no part of his testimOnY" officer; no person ghing one shall be privi
shall be used etc.); § 5373 (fire insurance rate leged, "but he shnll not be liable to cim or 
discrimination; pri,ilege ceases, but no per- criminal prosecution therefor, if he shall testify 
eon shall be prosecuted, etC., (,.:lcept for per- to the giving of the same"); Art. VIII, § J9 
jury); § 6025 (legislative inveatigntion ; privi- (" In the trial of contested elections and in 
leKe ceases, but no such testimony shall proceedings for the investigation of election, 
be wlCd etc., except for perjury); St_ 1919. and in all criminal trials under the election 
Feb. 24. c. 316, § 4 (trusts and JIlonopolies; la.w!!, no person ehall be per,,,itted to witbhold," 
primege ceases, but" no person shall be prose- etc.. lrubstantially as in .Art. XIX; adding, 
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in trials for bribery at elections, .. either the cution, etc.); c. 03, § 7 (restraint of trade; 
bribe.giver or the bri1x.~taker may give privilege cell8CS, but" no pe:son shall be prose· 
evidenct', or make affidavit against the othl'r, cutt'd," etc.); c. 271, § 39 (bribery of employee: 
with immunity from pro.'!Ccution in favor of privilege cellllCS, but" no person shall be liable 
the first informer," except for perjury); C. Pro ': •• sny suit or prosecution, civil or criminal," 
1870, I 475 (production of documents may for testimony thus given "before Raid court 
be ordered, except that no production shall or in obedience to its subpc.ena ") ; 
be compelled "that would subject him to a Michioan: Compo L. 1915, § 12078 (ofTen~ .. s 
criminal prosecution under the penal laws of by attorneys; "no evidenct' derived from 
the State "); St. 1912, No. 213, § 30 (corrupt the examination of any su('h attorney ... 
electoral prncticl's; privilege eca.'!C8, but "the shall be admitted in proof on eny crimi· 
testimony so given shall not be used," etc., nal prosecution against him for violating any 
and" a person !lO testib;ng shall not be liable of the pro\;'~ions of this chapter "); § 030l 
to indictment," etc.); St. l!H5, No. 12, § 3 (political contributions by insurnnee com-
(trusts Rnd monol.oli(·s; privilege CcaBCS, but paril's; \\;tnesscs compellable, but "no per-
.. no such witness shall be liable to prosecu- ron shall be prosecutt·d or subjected to any 
tinn." etc.); penalty or forfeiture" for any matter so testi-
Maine: Hev. St. 1916, C. 33, § 90 (violation fied to, and no testimony so given shall bo 
of game laws; prh'i1l'ge ceMeS, but C\;denl'e used against him, etc.); § 8135 (railroad 
so given shall not be used, etc.); c. 55, § 60 commission: like Compo L. § 12548); § 12548 
(State public utilil.il's commission: privilege (anti·trust law; witneB8 to 00 compdl,p.ble, 
cell8CS, but "no pt.·rson ha\;ng so testified but" no person shall,be prosecuted." etc., for 
shall be prosecuted," etc.); any matter to which he may testify at such 
Maruland: Ann. Code 1914, Art. 27, § 228 trial. and "no testimony 50 given by him" 
(in gaming or betting charges, the privilege shall be used against him etc.; "provided 
ceaBe8; but after gi\;ng testimony for the that immunity shall ('xtend only to a natural 
State, the v.;tUf'SS "shall not be prosecuted person who in oixodicnce to a 6ubpcrna gives 
for any offl'nce to which his testimony relatcs") ; testimony under oath or produc<'S evidt'nce 
Art. 23, § 422 (State public SCT\;ce commie- documentary or otherwise und('r oath"; also 
sion; privil('ge ceases, but "no person shall excepting perjury): § 3836 (corrupt electoral 
be prosecuted" for anything testified to practices; privilege celllll'S, "but no prOS('-
"under oath. by order of the commission or a cution can afterwards be had," etc.); § 7049 
commissione:"; but this shall not give" unto (intoxicated person; privilege ceases for 
any corporation immunity of any kind from interrogation as to source of liquor, ete.; but 
the law"); § 462 (in eourt proceedings con- the person 80 testih;ng shall not be prosecuted 
ceming public utilities, privilege CCII8CS, but for the intoxication); § 13645 (fraudulent 
"no person having so testified shall be prose- debtors; pri\;legl' ('eases, but "no such answer 
cuted," etc.); Art. 33, § 176 (corrupt electoral shall be used in e,;denrc in any other suit or 
prscticl's; in contest proceedings. pri\;lege prosecution"); St. 191!), No. 53, Apr. I, § 7 
ceMC8, but the ans,,'er shall not be used against (intoxicating liquors: pri\;I('ge CCll<lC8. "but the 
him) : § 177 (same; in t'riminal trial, privilege testimony so given shall not be used ... etc.): 
ceases except for the sccused, but the answer Jlinn~ota: G~n. St. 1913. § 8537 (in brib-
shall not be used against him) ; St. 1914, e. 800, cry offenc('s. the privilege cesses, "but the 
Ann. Code 1914, Art. 101, § 7 (State industrial testimony 50 given shall not be used in any 
sccident commission; privilege Ccase:!, but" no prosecution or proceeding, civil or criminal, 
per!IOn shall be prosecuted," ete., for any mstter sgainst the person I'D testifying. A person 80 

on which he "shall under oath have by order testif;)-;ng to the giving of a briixo, which hili! 
of tho commission," etc., testified): been acceptcd, shall not thereafter be Iiabll! 
Ma&3CJdllueU&: Gen. L. 1920, C. 101. § 14, to indictment. prosecution, or punishment for 
C. 266. § 39 (a person suspectt'd of concealing. that bri~ry," and may plead his testimony 
ete .• II. will is t'ompellable to respond under in bllr); § 4769 (in game·law offenceR. "any 
oath, but his examination is not to be used participant in sny \;olation thereof may 
against him in a prosecution for stealingordcs- testify ... without criminating himself by 
troying the will) ; C. 55, § 45 (in election inquests 80 doing. nor shall the evidence 50 given by 
no person is to be excused on the pre5Cnt ground: him be used against him in any criminal pro-
but no person 50 testifying shall" be pl'05ecuted cceding against him for such violation ") : 
or be subjected to a penalty or forfeiture for § 3199 (illegal lillie of liquor; on examination 
or on account of any action, matter, or thing of witne88Cl! before a justice. "no testimony 
concerning which he may 80 testify except given upon such a hearing shall be in sny man· 
for perjury committed in ruch testimony"); ner used to the prejudice of the witneB8 gi\;ng 
C. 3, § 28 (testimony before the Legislature or the IIIlme"); § 3616 (insurance rebates: pri,;· 
a committee thl'rcof; pri\'ilt'ge ceases, but lege c<'I1&'s, but" no person shall be proseclltro 
the witness shall not be prosecuted. etc., for any act concerning which he shall be com· 
except for perjury); C. 55. , 25 (t'andidate'll pelled to so testify." etc.); § 4020 (State board 
election expenses: no person "called upon of control of charitable and penal institutions; 
to testify" shall be liable to criminal prose- privilege cell8C8, but" no person shall be prosc-
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eutcd," etc.); § 4197 (in any proceedings ceases. but "the testimony 80 given shall not 
involving common carriers or public ware- be used," ete., and "a person so testifying 
houseml'n, "the Court in its discretion may shall not thereafter be liabll' to indictment," 
rl'Quire a v.itncss to answer any question, etc.); St. 1908. e. ll8. Hem. § 1917 (gambling 
although his answer may tend to convict him in grain. etc.; privilege ceases. but Ilny dis-
of a crime. but no person 80 compelled to covery shall not be used. etc.. .. and he shall 
answer shllll thereafter be liahle to any prose- be altogether pardoned." etc.); St. 1912. 
cution for such crime"); § 5808 (usury; I!\'ery 1'.251. p. als. Mar. 13 (repealing Code 1900, 
person offending is rompellable to answer on § 5018, which exempted corporlltions from 
oath in any action for discovelY of sums. etc., prosecution on production of documl'nts. etc.) ; 
received); § 7956 (supplementary procced- 1910, Cumberlllnrl T. &: T. Co. r. State, 91l 
ings against a debtor; pri\ilege ceBBCS for Miss. 159. 53 So. 489 (Code § 5011l. ghing 
fraud. but" his answer shall not be used against immunity to corpvrations producing docu-
him in any criminlll proceeding "); § 8502 ments upon trial for ,iolation of the anti-trust 
(in every C8.qe where it is provided that "a 1/1. WB. applied); 
witnl'BB shall not be excused from giving testi- }'[U8ouri: Re\·. St. 1919. § 5416 (when a person 
mony tending to criminate himself," no per- testifil's in any suit. "the testimony of such 
BOn shall be I'xcuscd on that ground, "but he person shall not be 1\scd as e\idcnce to prove 
shall not be prosecuted .•• for any mattl'r . .• any fact in IIny suit or prosecution" against 
concerning which he shall testify," except for him for a penalty in regard to a fraudulent 
perjury therein); § 8644 (dwelling offl'nses; conv~yancl'); § 5747 (in chit actions to rr.covl'r 
no offendl'r shall be excused from tcstif~;ng money lost at gaming, the defl'ndllnt's answer 
on the ground of seU-I'rirnination); § 8734 on oath "shatt not be admitted as evidence 
(gambling offences; "no person shall be against such person in any proceeding by 
excused from tI'8tif~;ng .•. by rl'880n of his indictment "); § a5S0 (on a trial for illl'gal 
having bet or played." I'te.); § 8812 (offenses dealing in options. e\'I'~' officer, agent. and 
against public peacl'. inl'luding prize-fights. employee of the defendant is compellable to 
duels, AtC.; "no person shall be f'xcused from "answer all questions propounded to him 
giving evidence. " etc., on the ground of sel£- rl'levant to the issue in such trial"); § 13270 
crimination); § 8863 (fraud in trademarks. (trademark actions and offences; "no testi-
etc.; no testimony ginn or chil action ~hall mony or t'\;dence givl'n" in any chil action 
be used in a criminal proSl'cution. and priviiPgc "l'8n or shull be u"cd in any criminnl prose-
ceases in civil action) ; cution against such party or \\;tness under 
Mum&ippi: Code 1906. § 1503. Hpm. § 1261 any of the pro\isions of this chapter." and no 
(for duelling offences. the pridlcge ceasps; person shall refuse to testify in a civil case 
but "the testimony so gi,f'n shall not be used because of those pro\;sions); § 10536 (public 
in any prosecution or proceedi[Jg. rivil or crim- sen;ce commission; witr.c8S~s are compellablc. 
inal. against the person so testifying." cxcept but" no person shall be prosecuted" etc. for 
for perjury; "and thl' fact that he testified any matter "roncerning which hI' shall under 
thereof shall be a har to any prosecution oath have testified or produced documentary 
against bim for such transaction "); Code evidence." except for perjury; and this is not 
U 1504. 1505. Hem. §§ 1262. 12f>3 (ll "itnCSB to give "unto any corporation immunity of 
gi,;ng evidence of a gaming offl'nce shall be any kind "); § 5040 (corrupt electoral prac-
exempt from criminal prosecution. etc.); tiees; pri,ilege ceases. but no answer "shall 
Code § 1506. Hem. § 1264 (crimes against the be used or be evidence" in criminal r.ases); 
legWative power; thc privilegl' ceases. but § 790!l (city public utilities commission; privi-
"5Uch tel!timony shall not afterwards be used lege ceases. but testimony shall not be used. 
against him in any criminal prosecution" etc.. nor shall any criminal proceeding be 
except for perjury); Code § 3017. Hcm. § 5405 brought, etc.); §§ 9668. 9693 (pools and 
(a person sworn without his contrivance before trusts; privilege ceases. but no person shall 
a legislative House" shall not be held to answer be subjected to proS('cution. etc.); § 968.1 
climinally. or be subject to any penalty or (unlawful discrimination. pools. etc.; privi-
forfeiture for any fact or act touching which lege ceaBCB. but DO person shall be subjected 
he is required to testify; nor shall any state- to prosecution, et('.; and upon filing of required 
ment made. or book, document. or paJ){'r affidavit, no person shall be prosecuted for any 
produced by any 5Uch witness be comp~tent matter truthfully disclosed); 
evidence in any I'rimical proceeding against Montana: Rev. C. 1921. § 83 ("No person 
such witness." except for perjury; "nor shall 6WOm and examined before either bouse I)f 
sucb witncss refuse to testify," etc .. because of the Legislative Assembly. or any committ~e 
this privilege) ; Code § 1507, Hem. § 1265 (pur- thereof, can be held to answer criminally or be 
chaser of a lottery ticket; pri\ilege ceases, subject to any penalty or forfeiture for any 
but he is exempted from prosecution); Code fact or act touching which he is reqtlirPd to 
§ 1792, Hem. § 2106 (liquor offences; pri\;- testify; nor is any statement mude or paper 
lege ceases. "but no person shall be prose- produced by any such witnl'ss competent evi
cuted." etc.); Code §§ 5013. 5014, Hem. denee in any criminal proceeding against such 
§§ 3295. 3296 (trusts and combinl'S; privilege witness"; and the privilege cea..-es for such 
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'AilnCBS); § 390'.! (public service commission; illegal trusts; the privilege ceascs. "but no per
mtnCM!'h compellable. but. "no person having son shall be prosecuted or subject to any pen-
0Cl testifiod Mhall be prosecuted." etc .• for any a1ty or forfeiture for or on account of any 
matter" concprning which he may have testi- transaction. matter. or thing concerning which 
fied or p~oduccd any documentary evidence." he may testify or produce evidence." except 
except for perjury); § 3800 (Stato beard or for perjury); § 5475 (State railway commis-
railroad comrnissionertl; privilege ceases. but Bion; witness compellable. "out such evidence 
.. no person shall be prosecuted." ctc .• and or testimony !!hall not be used against such 
.. no testimony or c\idenec ~o givcn or pro- person on the trial of any criminal proceed-
duced shall be l"I'eeivcd," elc.); § 10720 (the ing "); § 7896 (insurance offences; witnessca 
prohibition in the follo\\ing sl'ctions docs not compl'llable. "but no person shall be prose-
apply to a perjury-charge); § 1()~87 (the privi- cuted for any act concerning \\hich he shall 
legc 001180'8 on trials for duelling offences; "but be compelled so to te~tify." except for per-
no evidence given upon any ~.1amination of ~ury; this is the neatest or all the various 
a person so testifying shall he received Isgniost phrasings used); § 6848 (State commissioners 
him in any crilllin~ proceeding or prosecu- or State institutions; witne88CS compellable. 
tion"); § 10&16 (the privilege eellBCs for tho but "evidence giv~n by any witness." etc .. 
offenee of promising legilllative bribery. "but "shall not be used" againMt him, but he shall 
such testimony shpJi not aftt'rward he used not be exempt from perjury. etc.); § 3279 
against him in any judicial procN!rung ") ; (liquor offence!O; privilege ceases. but "the 
§ 10863 (on a charge of bribery or corruption. tl'stimony so given. unlcss voluntary. shall 
the offender'S priTilege cel\S(>S. "but tho testi- in no case t,e used." etc.); § 3428 (insutllnce 
lOony so given shall not he used in any prose- combination; pri\ilege c('ases. but the state-
('ution or proceeding. chil or crimillal. bgainst nll'nts made shllll not be used. etc .• and the 
thc person so testifyiog. A person so tcsti- offic('r or agent shall not be prosecutl'd, cte.) ; 
fJoing to the giving of a brihc which has been § 3430 (lumber and coal combinations; privilege 
accepted shall n'lt thereafter he liable to indict- cellSCs. but" such evidence or testimony shall 
ment. proserution. or punishment for that not be used." ('tc.); § 4424 (city officers' cor-
bribery." lind may plell'\ it in bar); § 10817 ruption; prhilcge cells(>S, but "no person 
(election cont"st ; prh'ilcge cellS{'S, but" no ad- shall be prosecuted." et<'.); § 2080 (illegal 
mission, e\ideor .... or paper made or advanced voting; pri\ilege cellSCS. but .. no part of his 
or produced by su<,h person shall be offered or testimony on that trinl shall be usC'd." etc.) ; 
used again~t him in any chil or criminal prose- § 3080 {labor employer's liability; before tbe 
cution, or any ('\id('nc(' that is the direct result compensation commissioner. privi\cgp- c('ases. 
of such e..,den,·C' or information that he mllY "but no per!on shall be prosecuted." ell'.); 
ha,'e so gi\'(,n"; a clumsy and also a futile § 9;07 (bribery in pa,ing contracts; pri\ilege 
pro\ision. not rreditable to the legal drafts- ceases. but .. such evidence or testimony shall 
men of H112. the year of enactmC'nt); § 11178 not be used." etc.); § 98;7 (grain monopolies; 
(gambling offpnces; pri\ilC'ge ceases. but" no privilege ceases. but "such evidence or testi-
person shall be prosC'cuted." ctc.. and .. no mony shall not he use:!." etc.) ; 
testimony or I'vid(!DCC so given or produced Neroda: Rev. L. 1912. § 3581 (in proceedings 
Mall be reccived," etc.); § 11076 (liquor bssed on railroad discrimination. the pri\ile.ge 
offences; privilege ceases. but .. no natural ceases, but" such evidence or testimony shall 
person shall be prosecuted." ete.); § 11112 not he used as against such person on the trial 
(liquor offences; privilege ceases. but "no of any indictment against him "); § 6328 (on 
person shall be prosecuted," etc .• "nor shall u trial for bribery or corruption the pri"i1ege 
5Ilch testimony be used." etc.; query. are ceases." but 5Ilch testimony shall not after-
these two provisions cnmulative. or inconsist- waruti be used against him in any judicial pro-
ent. or differentiable?); § 11405 (extortion; cceding," except for perjury); § 6522 (no 
like id. § 11112. supra) ; § 12178 (co-defendant person is to be excused on this ground from 
testifJoing for or against the other; "the testi- testifjing to gaming offences; but" no prose-
mony of 5Ilcb witneM must not be used." etc.) ; cution can afterwards be had," ctc.); § 6424 
St. 1921. Sp. Bess .• c. 9. § 29 {intoxicating (in trials for duelling offences, any spectator. 
liquors; privilege ceases for testimony given etc .• may be compelled to testify, .. but the testi-
"in obedience to asubpCl!na" ; but" no natural mony so giv£'n shall not be used in any prose-
pen;on shJlll be prosecuted," etc.); cution or proce£'ding, civil or criminal. against 
Nebraska: Rev. St. 1921. § 5475 (the prhilego the person so testifying"); § 7451 (the pri,i-
ce88es for testimony before the board of rail- lege ceases for accomplices; quoted ant.,., 
road commissioners. "but such evidence or § 488); § 4565 (State railroad commission; 
testimony shall not be used against such per- witnesses compellable, but "no person ha"in~ 
son ;>0 the trial of any criminal proccedin~"); 50 tE'slified shall be prosecuted." etc., except 
§ 9051 (an insolvent debtor on examination for perjury); § 4536 (State public senic!! com
is not privileged as to an a.nawershowingfrnud; mission; like § 4565): § 61-19 (abortion or 
.. but his a.nswer Bhnll not be used as e,id(:>nco selling drugs thC'reror; privilcge ceases, but 
ngainst him in a prosecution for such fraud ") ; .. such testimony ahall not be used," ctc.); 
, 3469 (prosecution under the statute against St. 1919. p. 1. § 20 {liquor offences; "any per-
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lIOn called on behalf or the State ... who given" shall be used, etc.); Electic.ns, § 171 
shall give rreely and truthfully any testimony (ill electoral contf!sts, Court may require dis-
tending in any WAY to incriminate himscU closure or vote from one vodng illegally, but 
shall be immune rrom prosecution under this "no part or hi:! testimony shall be uscd," etc.) ; 
act"); St. W19, Mar. 28, p. 198, § 30 (State Elections, § 213 (indIctment ror elrctoral 
public service commission; privilege ceases, offences; like Evidence, § 67); Gaming, § 7 
but "no person having HO testified shnll be (winner or moneys at gaming, compellable to 
prosecuted," etc.); answer on discovery when sued); St. 1911, 
Net/! Hamp&hire: Pub. St. IH91, c. 112, § 26 Apr. 20, c. IH8, § 32 (corrupt practices at 
(no employee or agent is to be excused on the elections; privilege ccuses, but" the tcstimony 
prescnt ground in prosecutions ror illegal deal- so given shall not be used," ete., and" a person 
ing with liquor; but no such testimony is to so testifying shall therearter not be liable to 
be uscd against him and no prosecution is to indictment," etc., and may plead in bar th~ 
be 'nstituted for any olIence so discios(d by giving or such testimony) ; 
him); c. 190, § 1 (one ~uspected or doigning Net/! J!.-rico: Const. 1911, Art. IV, § 41 
1\ deceased person's property may be exam- (legislatIve corruption; privilege abolished. 
inod under oath, but "no m,;dence elicited on "but such testimony shall not be used against 
such examination" may be used against him him in any judicial proceeding" except for 
except on a charge of perjury in testif~;ng) ; perjury); St. 1901, c. &5 (in trials for offences 
e. 201, § 27 (same, for one suspected or eloign- of prostitution, the pri~;leg(; ceases for su('h 
ing or possessing aD insolvent debtor's prop- offences," but the testimony which may he 
erty); e. 245, § 43 (no deposition taken in given by such person shall in no case be used 
trustee process is to be evidence in a eriminal against him ") ; Annot. St. 1915, § 2463 (game 
prosecution, except!or perjury therein) ; c.260, and fish laws; "nny participant in a viob.tion 
§ 10 (the participant in a riot who testifies thereor, when so requested by the di~trict 
fully for the prosecution shall not be liable attorney," etc .. may testify, "and his evidence 
for such participation); St. 1921, c. 147 (liquor so given &hall not be used against him in any 
offences; privilege ceases for clerk, ete., or prosecution for such violation "); § 1786 (in 
person accused; but no testimony 80 given offences against public morals, no person shall 
shall be used, etc.) ; be "excused from testihwg concerning any 
Net/! Jersey: Compo L. 1910. Evidence, § 67 offenscs committed by another," hut the 
(I('gislative invcstigations; the privilege ceases, testimony" shall in no case be used against 
but no answer "shall be used or admitted in him "); §§ 2514. 2515 (gambling; in action to 
evidence in sny proceeding against him," recover money won. defendant may be called 
c%cept in perjury in the answer); Crim. upon to ene,..,er interrogatories, and a rerusal 
Procedure, § 154 (procuring miscaniage; the will be tllken as a confcssion ; but" such answer 
privil('ge ceases, but the testimony "shnll not shall not be admitted against 5U~h person 
be used in any prosecution civil or criminal" as e~;dence in any criminal proceeding ") ; 
against him); Crimes, §§ 158, 159 (certain § 2838 (comlpt practices at elections; pri,;-
corporaie frauds; no person disclosing his act l£'ge ceases, "but no person shall be prosectoted 
under compulsion "shall be liable to be con- ... for ... any transaction ... concern-
vic ted of any" of the offences specified" by ing which be may 50 testify." and no testimony 
any evidence whatever in respect or" the act 80 given shall be used against him); § 5378 
dillClosed); Usury, § 3 (e~'ery offender undE'r (in inquiries by the State corporation com-
this act "may be compelled to answer 88 a mission, privilege ceases, hut" sucb testimony 
witness in any suit that be may bring," 88 to or e~;dence shall not he used in any criminal 
an agreement in violation of the law); Crimes, proceeding," etc.); St. IS19, Mar. 10, c. 32, 
§ 27/ (bribery, ete., at elections; pri.-ilege Ann. St. 1915, § 4124 ("no pleading c&.o be 
abolished, but, "no pel"5on shnll be prosecuted used in a criminal prosecution against the 
or subjected to any penalty or forfeiture for party as proor of the fact admitted or allegf'd 
or on account or any transaction, matter. or in such pleading ") ; 
thing concerning which he may so testify or 11' e1D York: COlUltitulion 1895, Art. XIII, § 3 
produce cvidence, documentary or othernise," (bribery; the privilege ceases for tbe offeror or 
and the testimony is not to be used against bribe, but "he shall not be liable to civil or 
him in a criminal proceeding); Crimes, § 27k criminal prosecution thereror "); § 5 (fre(; P1\SS 

(bribery at elections; privilege abolished; but by a corporation to a public officer; ;,jmi!ar 
"no person called to testify in any proceedings provision); Consolidated Laws 1909: Canal 
under this act sball be liable to a criminal § 20 (public-works frauds; privilege "eases; 
prosecution either under tbis act or otherwise. but" his testimony sball not be used," etc.) ; 
for any matters or causes in respe('t to which Debtor and Creditor § 22 (in n creditor's 
he shall be examined or to which his testi- action relating to a debtor's assignment, the 
mony shall relate, except to a prosecution for pri~-ilege ceases, but the" answer shall not be 
bribery committed in such testimony") ; Crimes, used against him in any criminal action or 
§ 27n (politi('al contributions by insurance com- proceeding"); § 175 (insolvent debtor. when 
panies; privilege ceasl's. but "no person shall examined .. , and answering to the satisfaction of 
be prosecuted." I'te .. and .. no testimony I!O the Court, shall not be liable to any penalty," 
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etc., but his tlnswers may be used as if obtained Conso!. L. 1909, Labor § 1M, M amended by 
in a civil case); Election , 558 (corrupt St. 11)09, c. 514, § 3 (bu~au of industries and 
practices; privilege censes, but "no person immigration; inserting a new § 1M ; .. no person 
shall be prosecuted," etc., and" no testimony shall be prosecuted, " etc., except for perjury) ; 
80 given or produced shall be received," etc.); St. 1911, c. 647, § 2& (conservation department; 
Forest Fish de Game § 223 (violaHon of game- l'.itneSBes compellable, but .. no person shall 
law; privilege ceases, but "no evidence be prosecuted," etc., except for perjury; but 
derived" shall be used, etc., and no witness thi~ is not to give "unto any corporation 
called for the People shall be liable, etc.); immunity of any kind "); St. 1912, c. 444, 
Gen. Corporatiou § 44 (politiclll contributions; § 4 (amending St. 1911, c. 647, by inserting 
privilege ceaBCS, but "no person shall be § 35; conservation department; like St. 1911, 
proeecuted," etc., and" no testimony 80 given" c.647, § 25); St. 1913, c. 236, p. 425 (amending 
shall be received); Liquor Tax § 33 (pdvilege Canso!. L. 1909, Penal, by adding a new § 395; 
censes, in liquor seizures, except for claimant bucket-shop offences; wituellllCs compellable, 
of interest, but" no person shall be prosecuted," but" no person shall be prosecuted," etc., 
etc., and .. no testimony so given" shall be and such testimony shall not be ueed against 
received, etc.); Penal § 770 (elcction offences; him, etc.); St. 1914, c. 360, § 3 (amending § 22 
the privilege cellSes, but the testimony shall of CODS. L. 1909, Debtor and Creditor, 3upra, 
not be used in any proceeding and he "shall by changing the number to § 16; debtor's 
not thercoifter be liable" criminally for that o.ssignmcnt for creditors; no witness or party 
offence testified to); § 381 (bribery ch;:.rge; to be excused, etc., but. "such answer shall not 
the privilege ceases, but the testimony sh3ll be used against him in any criminal action or 
not be used against him in cnl' proceeding, proceeding"); St. 1914, c. 518, § 31 (personal 
Bnd he .. shall not thereafter be liable" crimi- loan brokers; a violator of the Act is compel-
nally "for that bribery "); § 2443 (champerty; lable; but" the testimony so given shall not 
the privilegc cellSes, but" no evidence derived be used," etc., "nor sh,"l a person 80 testifying 
from the examination of such JA!rson shall be be thereafter liable to indictment," etc.); 
received against him" criminally); § 737 Penal § 166, ns amended by St. 1920, c. 'n 
(duelling; the :privilege censes, but" evidence (anarchy; prhilege ceases, but .. n,) person 
given, . , cannot be ~eeived a-gainst him" shall be prosecuted," etc., and" no testimony 
enm'nally}; §§ 713, 1472, 1716, 1787, 1906. 80 given or produced shad be received," etc.); 
2038, 2097 (no person is to be excused from C. Cr. P. § 392a, as added by St. 1920, c. 920 
giving evidence upon ofienccs specified in (a choil pleading is not to be used in a criminal 
Arts, 14, 69, 140, 165, 168, 172, 182, 189; "but prosecution as an admission) ; 
such evidence shall not be received against him 1917. Re Rouss, 221 N. Y. 81, 116 N. E. 
upon any criminal proceeding ") ; § 996 782 (proceeding for disbarment not being a 
(gaining offel\~s; privilege cellSCS, but "no punishment for crime, at:. attorne:r who had 
person shall be prosecuted," etc., and "no testified for the prosecl)tion in a matter affect-
testimony 80 given or produced shall be ing his client was held not to have obtl'ined 
received against him," etc.); § 1631 (sections immunity from disbarment undcr COilS. L. 
of this chapter forbidding eviden,-:e to be used 1909, Penal § 584) ; 
do not apply to (Jrosecution for perjury in such N(JTth Carolina: Con. St. ;919, § 1800 (In 
examination) ; Public Scnice Com. § 20 gaming or liquor prosecutions, th" privilege 
(public service commission inquiries; privilege ceases as to unlawful gaming; but "no dis-
ce&BC!, but" no person shall be prosecuted," covcry made by the witnees UPO'l such exami-
ete.); Second Class Cities § 243 (city council nation shall be used against him" in any penal 
inquiries; privilege ceases, but "5'olch testi- prosecution," and he shall be altogether 
mony ehall not be used," etc.); Cimi Prac- pardoned of the offence 80 done or participated 
tiu Act 1920, § 791 (examination of a judgment in by him "); § 1797 (on a charge of "fraud 
debtor; the privilege ceases, but the acswer upon the State," a refusal to answer is a con-
"cannot be used as evidence" against him tempt; but" it shall not be competent·to intra-
criminally) ; § 1219 (unlawful exercise of duce any admissions thus made on the trial of 
corporate rights; privilege cellBCS, but "such any persons making the same ") ; § 2143 (in cer-
answer cannot be used," etc.); J u.stice Court tain gaming offences, the privilege c-eases; but 
Act 1920, § 486 (conupt practice by a justice, the testimony" shall not be used against him in 
etc.; the privilege ceases; but the testimony any criminal prosecution" the~for); § 4571 
"is not evidence" against him criminally); (in lynching investigation!! the pri~oilege ceases, 
Surion LaUJ3 since 1909: Conso!. L. 1909, "but no discovery made by such witnWl 
Gen. Business § 345, se amended St. 1910, or upon any such examination shall be used 
c. 394, p. 724 (monopolies; witnesllCS to be com- against him in any court or in any penal 
pellable, but .. no pe.-son shall be prosecuted criminal prosecution, and he shall when 80 

or subjected to any penalty or forfeiture" for examined as a witnesa for the State be alto-
any matter testified to; and no such testimony gether pardoned of any and all participation in 
shall be used, etc.); Conso!. L. 1909, Penal any crime" of this sort" concerning which he 
§ 584, as amended by St. 1910, e. 395, inserting is ~quired to testify"); § 5804 {privilege 
a new ~584 (conspiracies; like Gen. Bus. 1345); abolished for offences concerning unla.wful sale 
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of liquor, keeping of gamell of chance, giving of shall be used against him, etc.); I 8002 (in 
entertainments, etc., near the Stat.:! University; certain actions against corporotion officers, 
but the testimony" shall not be used against privilege ccases; but no person so testifying 
him in any criminal prosecution on account of shall be prosecuted, etc., except for perjury) ; 
such participation"); § 6096 (privilege ceases § 9296 {corrupt political practices; privilege 
for a voter not qualified, on inquiry as to his ceases, but DO person so testifying shall be 
vote; but "any witne58 making such dic- prosecuted, and no testimony so given shall be 
eovery shall not be Bubjeet to criminal or penal used, etc.); § 9679 (gaming offences; privi
prosecution for having votoo at such election "); le3e ccaSl)S, but witne&!' tClltimony is not to be 
§ 533 (" No pleading can be used in II criruinal used against him); § 10128 (liqUor offences; 
prosecution against the party lIS proof of a fact similar); § 9418 (like Oklo Compo St. § 1696) ; 
admitted or alleged in it "); § 716 (examination § 9826 (like Ok!. § 2028); § 9554 (like Okl. 
of judgment debtor; priviiege C1'a8eS, but "his § 1783); § 10355 (like Oklo § 2311); § 9698 
answer shall not oe used as evidence," '.!te.); (keeping a gambling house; privilege ceases, 
§ 2149 (dealing in futures, etc.; like ib. § 1800, but the witncss "shall be forever exempt from 
6upra); ,2569 (monopolies and trusts; privi- prosecution for any offcnsc under the provi
lege ceases, but "no person examinrd • •• sions oi this chapter of which such evidence 
shall be subject to indictment," eic., nod" full shall directly or indirectly tend to convict 
immunity from prosecution .•• is hereby him"); St. 1917, Mar. 8, e. 117, § 5 (BIlle 01 
extended "); § 3406 (liquor offences: like ib. narcotic drugs; privilege cea.~e8, "but the 
i 1800, supra); § 6681 (narcotic drug offenet·s; testimony given by such person shall in no elISe 
like ib. § 1800, 8upra); § 4187 (electoral be used against him "); St. Hll9, Mar. 5, c. 133 
offences; privilege ceases, Lut "such per- (gl1mbling; privilege cenees, but a person 
son shall be immune from prosecution, and compelled to testify" shall not be prosecuted 
8hall be pardoned for any violation of law in such case"); St. 1919, Feb. 25, c. 151, § 5 
about which such person is 80 r~'tluif(-d to (State industrial commiBSion; privilege cease8, 
testify"); § 4199 (using insura~ce funds for but "no pel'l!On shall be prosecuted," etc.); 
political purposes; privilege ceases, but "no Ohio: Gen. Code Ann. 1921, § 13660 (the privi
person shall be prosecuted," etc., and "no lege ceases in certain prosecutions for illegal 
testimony so given" shall be used, etc.); liquor-selling, gaming, etc.; but the witness 
'4220 (hazing students; privilege ceaSCll, but shall" be discharged frOlD liability for prose
the person so testifying shall not be amenable cution or punishment for such offenw"); 
to prosecution); § 4476 (bribing employees; § 11359 (a verified pleading is not admiBSible 
privilege ceases, but" no person 8hall, be liable in a criminal proser.ution or in an action for 
to I1ny suit or prooecut1.on," etc.); 1903, State a penalty or forfeiture); §§ 12952, 12953, 
v. Morgan, 133 N. C. 743, 45 S. E. 1033 (Cr. i3315, 13223, 13223-2, 13340 (the privilege 
Code, § 1215, applied); 1904, Re Briggs, 135 ceases on trials for election offences; but the 
N. C. 118, 47 S. E. 403 (Cr. Code, § 1215, testimony" shall not be used ;u any prose· 
applied) ; cution or proceeding civil or criminal against 
NQrth Dakota: Compo L. 1915, 9 4733 (the the person 80 testifying. A person 80 testi
privilege ceases for an officer, etc., of a common fying shall not be li:>ble thereafter to indict
carrier defendant in an action fer damages; ment, prosecut.:on, or punishment, for the 
.. but such e"idelice or testimony shall not be offence with reference to which h~ testimony 
used against 8uch ):-'Crson in any way on the may be given, and may plead or prove the 
trial of any criminal proceeding "); § 4739 giving of testimony accordingly in bar of such 
(~imilar, for te8timony compelled hy aid of an indictment or prosecution "); § 11774 (the 
Court); § 1()279 (fish and !tame law; "the privilege ceases for II debtor examined I:S to 
participant in the "iolation thereof may testify fraud; but" his answer shall not be used as 
88 II witness against any other person viG!ating evidence against him" in a prosecution for 
the same, without incriminating himself in so such fraud); § 6401 (anti-trust law; the privi
deing. The evidence 00 given shall not be lege is abolishcd, "but no indhidual shall 
used" etc. This is a good example of how not be prosecuted or 8ubjected to any penalty for 
to phrase such all Act); § 245 (witnesses or on account of any transaction, matter, or 
before State board of control; prhilege ceasc8, thing concerning which he may 80 testify 
but no pcrson tetltifying 8hall be proS(:cuted or produce evidence, documentary or other
for" any matter or thing concerning which he wise"); i 12824-1 (bribery; an offender is 
may testify or produce evidence "); § 4797 to be compellable against another offender, 
(violation of maximum railroad rates; privi- "but no individual shall be prosecuted," etc. 
lege ceases, but" no pen;on 80 testif)ing 8hall for any matter on which he may testify, etc.) ; 
be liable to prosecution or punishment for any § 12412-1 (abortion, under Gen. Code, § 12412; 
offense concerning which he has been required the woman not to be prosecuted for complicity, 
to testify or to produce books or documents ") : if she testifies); § 60 (legislative committee 
§ 4858 (offense of contributing money by an inquiries; privilege ceases, but .. no person 
insurance company to a political party, etc.; shall be prosecuted," etc.); U 55;i, 614-39 
privilege cpeses, but no persoll testiC)ing shall (State utilitip.s commission; pri\ilege ceases, 
be prosecuted, etc., and no testimony given but" no person having so testified shall be 
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prosecutod," etc.); § 351&-1, Art. VI, § 15 perjury therein); §§ 5862, 6088 (public utili-
(city council investigations: privilrge ceaseR, ties commission: witneB8es compellable. but 
.. but such testimony shall not be used," et'~'1 : .. no person having so testified shall be proae-
§ 5970 (money 10dt in gaming: in proceeding euted .. etc .. except for perjulY, nnd this only 
to recover it. the per~on liable who makes dis- when "in obedience to a subpcelll1" he "gives 
covery .. shall be acquitted and discharged from testimony under oath "): § 2109 (pr('secution 
further punishment," etc.): for gambl.ng: privill'ge Cl'uses, but .. no indict-
Oklahoma: Const. 1907, Art. II, § 27 (" Any ment or prosecution shall afterwards bf.' 
person having knowledge or posseS:lion of facts broull:ht," etc.); § 2224-60 lliquor offences: 
that tend to establish the guilt of any other privilege ceases, but" such testimony shall not 
person or .. ~rporation charged with an offense be used against him, " etc., and no !)erson thus 
against the laws of the State. shall not be ex- compelled to testify ;.'lflll be proseruted, etc.) : 
cused irom giving testimony or producing § 2384 (immunity clauses do not prevent prose-
evidence, when I ... gally called upon so to do, cution for perjury in the testimcny given for 
on the ground that it may tend to incriminate immunity); St. 1911, Feb. 26, c. 354 (marine 
him under the laws of thp State; but no person insurance; privilege ceases, but "no person 
shall be prosecuted or subjected to any penalty shull be prosecut')d," etc., and" no testimony 
or forfeiture for or on account of any transac- ... shall be used against him," etc.) ; 
tion, matter, or thing concerning which he may Pcnmyl~ania: Const. 1874, Art. III, § 32 
so testify or produce evidence "); Compo St. (" Any person may bf.' compelled to testify, in 
1921, § 1783 (the privilege ceases on a trial for any lawful investigation or judicial proceeding. 
duelling offences; "but no evidence given upon against any person who may be charged with 
any examination of a perso!! so testifying shall having committed the offence of bribery or 
be received ngainst him in any criminal prose- corrupt solicitation, or practices of solicitation, 
cution or proceeding." except for perjury): llnd shall not bc permitted to withhold his 
§ 735 (on the examination of an insolvent testimony upon the ground tbat it may crimi-
debtor, the privilege ceases as to answers tend- nate himself or subject him to public infamy; 
ing "to convict him of a fraud; but his answer but such testimony shall not afterwBrds be 
shall not be used as evidence against him in used against him in any judicial proceeding 
a prosecution for I!Uch fraud"); § 1696 (in a except for perjury in giving such testimony"); 
civil action, no privilege is to be allowed on Art. VIII. § 10 (" In trials of contested elec-
this ground for "facts showing that an evi- tions and in proceedings for the investigation 
:lence of, debt or thing in action has he~n of elections. no person shall be permitted," 
bought, sold. or received contrary to law"; etc., as in Art. III, § 32): St. 1842, July 12, 
"but no evidence derived from the examina- § 22, Dig. § 171C4, Practice (arrest of fraud-
tion of such person shall be received against uicnt debtor; privilege ceases, "no such answer 
him upon any criminal prosecution "); § 2028 shall be used in evidpnce in any other suit or 
(on an investigation or prosecution for speci- prosecution "); St. 1860, Mar. 31. § 49, Dig. 
fied crimes against the public peace. the pri\'i- 1920, § 7721, Crimes (the privilege ceases for a 
lege ceases; "but such answer or evidence witness tn bribery in a criminal proceeding or 
shall not be received against him upon any a legislat've investigation, but "the evidence 
criminal proceeding or prosecution," except so given or the facts divulged by him shall 
for perjury); § 1610 (in bribery offences, .. the not be used against him in any prosecution 
party to such crime who shall first furnish under this Act "); St. 1860. Mar. 31. § 58. 
information in relation thereto, as against th" Dig. 1920, § 7900 (gambling; similar to St. 
other partiC9. and in any prosecution therefor 1860, § 49); St. 1874, May 19, § 19, Dig. 
shall testify to the same truthfully and fully, § 10091, Elections (the privilege ceases in 
shall not thereafter be criminally liable there- im'estigations of elections; but" sueh testi-
for"): § 2311 (the prohibition in these sections mony shall not afterwards be used against him 
against usiag evidence given does not apply to in llny judicial proceeding." except perjury in 
a charge of perjury in the examination); § 6216 the testimony): St. 1874, May 19. § 34, Dig. 
(electoral bribery; privilege ceases. but "any § loo6S (illegal \'oter compellable to disc105e 
person to whom a bribe or benefit has been vote; but .. he shall not be afterwards pre-
given, who voluntarily discloses the evidence" sented for having illegally voted," etc.); St. 
etc. and procures the conviction of the briber, 1883. May 17, Dig. § 10300. Evidence (wit-
"ahall not be prosecuted for procuring a bribe") ; nesses· before the Philadelphia city councils; 
§ 7331 (State industrial commission; privilege the privilege ceases. but" such testimony shall 
ceases, but" no person shall be prosecuted." not be used against him in any criminal prose-
etc.); § 11052 (rate-combinations by bridge- cution "); St. 1897 , July 9. § 2, Dig. § 21865 
contractors; privilege ceases, .. nor shall any (execution on judgment confessed: ~rivilege 
person so testifying be prosecuted," etc.); ceases, but "no such answer shall be used," 
Oreli9n: Laws 1920. § 4163 (corrupt electoral etc.); St. 1901. June 4. § 15. Dig. 1920, § 737 
practices: witnesses compellable, but no such (the privilege ceases for examinations in insol-
evidence" shall be offered or used against him, .. veney proceedings by a receiver; .. but the 
etc., "or any evidence that is the direct result information thus obtained ~hall not be used 
of such evidence or information," except for against wm in any other proceeding "): St. 
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1913. May 9. No. 136. Dig •• 21797 (el'amina- Mell be prosecuted in any criminal action or 
tion or judgment debtor: the debtor to be proceedings, or eugjected to any penalty or 
compellable. "but he shall not be 'pl'08OOuted." forleiture for or on account of any transaction. 
etc .• except for perjury); St. 1913. July 26. matter. or thing. eoncerning which he may 
Art. VI. § 1. Dig. § 18162. Public Service Com- testify or produce evidence. documentar.l or 
panics (public service commission; prhilege othel"\ise. belore said justice." etc.); i 3763 
ceases. but" no individual shall be prosecuted." (trusts. pools. and monopolies; in a civil action 
etc.; but not to give" any corporation immu- for damages. privile .. e ceases. but" euch testi· 
nity or any kind "); St. 1915. June 7. § 13. mony shall not be used in any other action or 
Dig •. 19?0. § 1473. Banks (ballking offences; prosecution" against him. and he "shall lor· 
privilege ceases, but" no person llhall be prose- ever bo exempt lrom allY prosecution." lite.); 
cuted." etc.) ; St. 1919, July 1. § 4. Fires (State C. Cr. P. 1922. § 967 (thc accused may testily; 
pOlice inquiry into fires; privilege coo ... ,s. but nor Rhall testimony given voluntari1y on his 
"no person shall be prosec .... ted." etc.. and own behaii be "used against him in any other 
"no testimony so given or produ('ed shall bo criminal case" except perjury); § 968 (lor 
received." etc.); 1891. Com. 11. Bell. 145 Po. certain offences. privile,.e ceases, but .. no 
374. 389. 22 Ati. 641. 644 (Art. III. § 32. 01 testimony 80 given of a charRcter tending to 
the Constitution. construed 118 to the crimes criminate or di.~grace such witness shall e,'er 
covered) ; be used. " etc.); § 969 (duelling; "any person 
Philippine Is!. Act 183. § 39 (Manila charter; concerned" is compellable to give evidence 
011 inquiries by the prosecuting attorney. against the person indicted" without criminat· 
privilege ceases. but "110 testimony elicited ing himseU or eubjecting or making himseU 
... under oath ... shall be used." etc.); liable to any prosecution. " etc.; this is obscure 
Act 1757. § 10 (gambling; privilege ceases. and crude. dating from 1882. and should not 
llUt .. such testimony cannot be received. "etc.); have been perpetuated in a 1922 revision); 
Porto Rico: St. 1921. July 16. No. 66. § 176 § 970 (duelling; a co-indictee may be dis-
(ill!lurance offences; privilege ceases. but" the charged and called lor the State. and in any 
testimony or evidence 80 fu:'llished shall not future indictment .. the lact of his or their 
be used." etc.); being used as a witness or "itnesscs in the 
Rhode 18land: Gen. L. 1909. c. 307. § 10 (a lornler prosecution lor the same off(,ll8e shall 
pcrson having in control property of a deceased and may be pleaded in bar." etc.); § 971 
person or ward is not to be excused .'0 the pres· (privilege ceases for certain offenses. but "any 
ent groulJd from answering on oat1.. but the discovery made by n ",itness upon such exam-
allliwer is not to be .. used as e,idence agailllit inatioll shall not be used against him in any 
him" in a criminal prosecution, except a prose- penal or criminal prosecution and he shall 
eution for perjury); c. 349. § 12 (a person piny. not be prosecuted therefor"; here are five 
ing at a gnme may be compelled to nnswer lor distinet forms oflegislati\'e terms.for this meas-
the prosccution in n gnmbling prosecution); ure, and most of them ioIerior; thi~ State. 118 

c. 349. § 215 (" no person shall be excused. " etc.. well as others. needs to rt. vise and standardize 
but "no person shall bo pro~ecuted." I'tc.; tbe legislntive phraseology) ; 
this section has no express words of Ihoitation. South Dakota: Const. 1889. Art. III. § 28 (the 
but it evidently is limited to the offences privilege cell8es in proceedings against a person 
defined in ib. e. 349); St. 1911. e. 714, p. 132 chnrged "'ith bribery or corrupt solicitntioll; 
(lile insurance rebates; witnesses comp~llable, .. but said testimony shall lIot aIterwarcL! 
"but no person shall be prosecuted. " etc., and be :Jsed against him in any judicial pro-
"no testimony 80 given or produced shall be ce('ding exrept for bribery [8icl' perjury] in 
received against him." etc.); giving such testimony"); Rev. Code 1919, 
South Carolina: C. C. P. 1922. § 589 (e..'tam. § 3623 (like N. D. Compo L. § 10355); § 3792 
ination of an execution-debtor; the priVilege (like N. D. Compo L. § 9418) ; § 3958 (like N. D. 
ceases. but "his answer shall not bo used Compo L. § 9826): § 4076 (like N. D. Compo L. 
against him in any criminal proceeding or § 9554): § 2G99 (examination of a judgment 
prosecution "); § 395 (no pleading may be debtor; privilege ccases, as to answers tend-
used "in a criminal prosecution" ns an admis· ing to "coIl~ict him of the commission of a 
sion); § 476 (abatement of nuisnr.cc of prosti· fraud." nnd as to ('x('cution cf "any convey· 
tution; "the solicitor. attorney-general. or Imce, assignment, or trnnsfer oi his property 
other attorney repreaez:ting the prosecution lor dnlo' purpose," but his "answer shall not 
... with the approval of the Court. may be used against him." etc.); § 3654 (bribery 
grant immunity to any witness called to tcstily of elector; privilege ceases lor 'lUch offense. 
in behalf of the prosecution"); Civ. C. 1922. for testimony "against any other person 80 

§ 5233 (action against a raiJroad; privil~ge offending." but testimony sl,all not be used. 
('cases. but "such evidence of [or?] testimony etc .. and witness shall not be liable to punish· 
shall not be used." etc.); §§ 5384, 5390 (gam. ment); f 4361 (trusts alld monopolies; pri,i· 
bling contracts, etc.; person suec is "compel· lege ceases, but "neither such testimony nor 
labia to answer upon oath "); Crim. L. 1922. such evidence shall be used" etc .• "nor shall 
§ 3783 (privilege ceases in invwtigations for he bo punished." for the offence testified to); 
violation of anti·trust laws; but "no person § 7384 (electoral campaign offences; privilege 

951 



§ 2281 PRIVILEGE AGAINST SELF-INCRIMINATION [CHAP. LXXVIII 

cell8CS, but" if compelled to testily, his testi- compcllable, but .. Buch person shall not be 
mony IIhall not be used," etc., "nor shall he prosecuted," etc.}; § 1199, St. 1907 (black
be thereafter punished," etc.); § 10524 (vio- listing of employees; witness summoned 
lation of gAme laws; privilege ceases, but "shall not be liable to prosecution (or any 
"if ~ompcll<.J to testily, his testimony shall violation of the provisions o( this title about 
not be uBed," etc., •. nor shall he be thereafter which he may testify fully and v.ithout 
punished." etc.): St. 1919, Mar. 11, c. 296, reserve"): Rev. Civ. St. 1911, § 4901 (in
,§ 8 (free passes by common carriers; privilego surance offences: privilege cellSCS, but "no 
ceMes, but "no such per~on shall thereafter person shall be prosecuted," etc.): § 5517 
be prosecuted," etc., and "the testimony so (legislative inveMtigation o( public officers; 
given shall not be uscd." etc.); witnesses compellable. but the testimony" shall 
Tennessee: Shannon's L" l~ l!Jl6, §§ 7046- not be used against him," etc., "nor shull any 
7048 (0. witness testibing to a grand jury upon criminal action or proceeding be brought 
any of thirtr specified clo.sscs of offences shull against such witness on account of sllch testi
not "be indicted for any offensc in relation to mony" e:.:cept for perjury); H 7810, 7817, 
which he htlS testified"): § 1135 a 22 (removal P. C. 1911, § 1468 (anti-trust law; witness 
of officer; privilege ce~s, but "no person for the State "shall not be subject to indict-
shull be prosecuted," etc., when "compelled ment" etc. (or matters testified to); § 6668 
to testify"): l3059 a 33 (no officer, etc., o( a (Slate railroad commission; privilege ceases, 
railroad company who testifie~ before the rail- but" such evidence or testimony shall not be 
road commission "shu.ll be liable to indict- used," etc.); St. 1903, Mar. 31, e. 94, § 15, 
ment," etc.); St. 1897, Code 1916, § 6868 a p. 119 (anti-trust IlIw: 0. witness is comp<,llable 
11 (election offences; an offender may be to testify and "shall not be liable for prose· 
compelled to testify at any trial, etc., but the eution"); 1907, Ex parte Andrews, 51 Tex. 
te~timony shall not be used, etc., and" 0. per- Cr. 79, 100 S. W. 376 (foregoing statute of 
8011 so testifying shall not thereafter be liable 1003 held applicable by its terms to an I)xami
•.. for the offence with reference to which nation before 0. justice only, not before 0. grand 
his testimony was given, and may plead or jUry) ; 
prove" the givinK of it in bar); ~ 6868 a 20 Utah: Camp. L. 1917, § 7900 (in general); 
(political bribery; privilege ceases, but the § 8060 (duclling offences; like Cal. P. C. 1232); 
testimony shall not be used, etc., and the per· § 8166 (gaming offcllces; like Cal. P. C. § 334, 
BOil shall not be liable to indictment, etc.); substituting" iii compclled to testify" for" testi-
1859, State 11. Hatfield, 3 Head 231 (the stat- tied") : § 7950 (briberY, etc. : like Cal. P. C. §89) ; 
ute giving immunity to witnesses before gland § 2354 (election offenccs; the privilege ceases 
jury, construed not to include a grand juror) ; for otTenders, "but the testimony so given shall 
1904, Lindsay D. Allen, 113 Tenn. 517, 82 not be used in any prosecution or proceeding, 
S. W. 648 (St. 1897, c. 14, § 6, in its compulsory civil or criminal, against the person so te.sti
clauBe, does not apply to a commissioner's ex- (ying," except (or perjury;" 0. person so testiCy
nmino.tion in 0. contested election proceeding); ing shall nflt thereafter be liable to indictment, 
TuCUl: Rcv. P. C. 1911, § 574 (gsmingoffenc(>s: prosecution, or punishment for the offensc with 
"any person so summoncJ and examined reference to which his testimony was given, 
[for the StateJ shall not be liable to prosceu- and may plead or prove the giving of testimony 
tion for any violation of said artit'les about accordingly in bar of such indictment or prose
which he may testify"); § 506 c, St. 1911, cution"): § 2373 (corrupt practices at cleo
p. 29 (pand~ring; "any testimony or state- tiolls; privilege ceases, but "no prosecution 
ment given by such fcmale .•. shu.ll not be can afterwards be had," except for perjury); 
uscd," etc.); § 5-17 (bue' et-shops; privilrge § 3372 (liquor offenccs; pri\ilege eellSCS, but 
('eases, but" no person calii'd .•• to tt'stify no person shall be prosecuted, etc., nor shall 
shall be prosecuted," etc.); § 582 (betting on his testimony be used, etc.): '4822 (State pub
horse-race; accomplice or participant testi- lie utilities commission; pri\ilege ceases, but 
fying "shnll be exempt from prosecution," no person shall be prosecuted, etc., except (or 
etc.); § 588U 88, St. 1919, !!d Sp. Sess. c. 78 p~rjury); § 6963 (supplementary proceedings 
(liquor offences; pri,ilege ceases, but "no against debtor; privilege ceases, but no answer 
person required to 80 testify shal! be punished cnn be used 0.8 evidence, etc.); 1916, Beaure, 
for acts disclosed by such testimony") ; § 593 c, gaard D. Gunnison City, 48 Utah 515, 160 Pac. 
St. 1911, c. 15 (liquor offences; pri\;lcge 815 (Comp. L. 1907, § 912, gi\ingimmunity(or 
ceases, but" tlte testimony given by a \\itncss election offences, held applicable to a contest 
shall not be used," etc., "nor shall any crim- upon 0. referendum) ; 
inul action or proccediLg be broubht," etc.); Vermont: Gen. L. 1917, , 1510 (a defendant's 
§ 663, St. 1913, e. 106 (insurance offences; answer in Chancery is not to be used agsinst 
privilege ceaF'~, but" no person shall be prose- him in 0. prosecution for crime or penalty); 
cllted," etc.); § 7!.iS e, St. 1911, c. 55 (unlaw· § 1901 ("When a person testifies in a suit or 
Cui practice of medicine; privilcge ceases, hut proceeding at laW' or in equity, his testimony 
the testimony shall not be used, etc., nor shall shall not be used IlII evidence to prove any fact 
any criminal action be brought, etc.); ,1184 in a suit or prosecution against him Cor a pen· 
(nnonymous threo.tt'ning letters; accomplice alty or for ,;olation of 0. law in relation to 
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fraudulent conveyance of property"); § 2001 but" he shall not be prosecuted or subjected," 
(a truAtee's disclosure on oath is not to be etc., for any matter 80 testified to, eX~ept for 
evidence against him in 0. prosecution for B perjury); § 2480 (gambling, etc.; no person 
crime or penalty); U 3614, 3615 (in bastardy to be excused "from giving testimony COD

complaints, the woman is compellable to testify, cerning any offense committed by another 
after thirty days from time of delivery, but her ." by reason of his having bet or played at 
testimony is not to be used against her in 0. the prohibited device "); § 2423 (similar pro
criminal prosecution except for perjury in the vision for duelling offences); St. 1911, c. 117, 
testimony); § 7059 (no person testifying, in p. 589, § 76, R. &. B. Code U 8640, 8676-26 
prosecutions for unlawful oaths, as the taker (public scrvice commi8sion; witne~ com
or the administrator of the oath, against the pellable," but such evidence or testimony 
other, is to be prosecuted for a prior offence of shall not be used," etc., except for perjury); 
the 8,1me kind) ; St. 1913, c. 120, p. 356, § 13, R. &. B. Code 
Virginia: Code 1919, § 4425 (tho privilege § 5395-13 (game law offences; "a participant 
ceascs as to 0. person concerned in duel; but in the ,dolation thereof may testify as a witness 
after testifying .. he shall never thereafter be ngainst nny other person violating the same, 
liable to any punishment" for 'lny offenc(' "in without incriminating himself in 80 doing," 
or about said duel") ; § 4780 (unlawful gaming; but the C'lidence shall not be used, etc.); 
the privilege ceases, but the witncss shall not § 632 (proceedings supplenwntal to execution; 
"be ever proceeded against" for any such pri\ilege ceasl'S, but "an answer C:lnnot be 
offence committed as charged in tbis prose- used," etc.); § 2451 (abortion, etc.; "no person 
cution); § 4498 (bribery offences; .. nor shaH shall be (,xcu~bi" rIO the ground of self-crimina
any \\itness called by the Court or Common- tion) ; St. 1915, ('. 2. i 13 (intoxicating liquor; 
wealth's attorney and giving e\idence for the privilege ccases. but" no person shall be prose
prosecution, either before the grand jury or the cuted," etc.; "nor shall such testimony be 
court in such prosecution, be e\'er proceeded used," etc.) ; 
against for any offence of ghing, or offer.ng to 'We!/ Virginia: Const. 1872, Art. VI, § 45 
give, or accepting 0. bribe committed by him (bribery and embracery in the Legislature; 
at the time and place indicated in such prose- Legislature shall provide for abolishing the 
cution; but such 1'oitness shall be compelled to pri\ilege; but any person f'O l 'mpelled .. shall 
testify") ; § 258 (election offences: .. no '\\itnesa be exempted from trial and punishment," etc.) ; 
gi'ldng evidence ..• shall ever be proceeded Code 1914, c. 3, § 90 (in cascs of 'ldolation of 
against for any offense made penni" by this the ('leetion law, the privilege ceases, but "if 
chapter) ; § 4675 (illegal transactions in ardent such witness testify fully, hr shall be exonerated 
spirits; privilege ceases, but no such «-stimony from stlch offence in which he is implicated, 
can be used, etc., nor shall the witness be and ghall not l>'! prosccutl'd therefor"); c.148, 
prosecuted. etc.); St. 1918, Mar. 19, c. 388. § 11 (in prosecutions ior lynehing or mobbing, 
§ 73 (intoxicating liquors; privilege ceases, but the prhilcge ceases for a witn('ss for the State, 
the teatimony shall not be used, etc., .. nor but. a witness answering "fully and truly" all 
shall he be prosecu:.ed," etc.); 1912, Flanary!1. questions "touching his connection with or 
Com., 113 Va. 775, 75 S. E. 289 (in a prosccu- knowledge of stlch combination" or of the of
tion under Code t 3853, concerning elections, fence charged. shall not be "prosecuted or pun
a witness who had testified before a rand jury ished for the same olience in the indictment ") ; 
under Code § 1400, containing an immunity c. 152, § 18 (gaming. bribery, etc., etc.; pri,i· 
provision as to election offences, was held to lege ceases, but no person against whom such 
have obtained immunity and therefore to be witness testifies shall be competent against 
compellable; precise point of dispute not clear) ; him on a like charge) ; c. 147, § 5a (bribery and 
Wa&hington: R. & B. Code 1909, § 282 ("No embracery in the Legislature; privilege ceascs, 
(verified] pleading shall be used in a criminal but" any person 80 compelled to testify shall 
~rosecution against the party as e,idence of a be exempt" etc.); St. 1890, c. 16, Code 1914, 
fact alleged in such pleading") ; §§ 2149, 2150, § 168 (in cases of ,iolation of the caucus Jaw, the 
2330 (bribery and corruption oliences; any privilege ceases, but" his testimony shall not be 
offender" shall be a competent witness againat given in evidence against him in any proSt'cution 
any other person 80 offending." and is com- fol' such offence"); St. 1909, c. 50, Code 1914, 
pellable; "but tte testimony 80 given shall not § 3490 (in offences against toe game laws, the 
be used," etc. ; and the l'('rson "shall not there· prhoi!ege ceases, but" his testimony shall not 
after be liable to indictment," ett'.; hut this be givell in e,idence agninot him ill any 
Act does not apply to proceeding before a prosecution against aim for such off(>nce ") ; 
committiilg magistrate or justice of the peace) ; St. 1913, c. 9, Code 1914, §§ 648, 653 
§ 2568 (anarchistic propaganda; no person to (public IlCnice commission; public sen.iee cor· 
be excused on investigation of such offences on poration agents. etc., and others, compel
the ground of self-crimination) ; § 2291 (crirni- lable to testify, "but any such witnt·ss shall 
nal Code; wherever in this Code "it is pro· not be prosecuted," etc.); St. 1913, c. 13, 
vided that a witneB8 shall not be excused from § 33, as added by St. 1915. c. 7 (intoxicating 
gi,ing testimony tending to criminate himself. liquors; person called for the State" who 
DO person shall be excused" on that ground. shall give and truthfully any teatimony 
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Indeed, in the United States, or parts of them, it is difficult to conceive how 
the law could ever ha.ve heen forced to punish certain insidious offences without 
thus clearing the way for justice. In England and Canada no written constitu
tion grants protection; only a just conservatism requires that the nullification 
of the privilege be attained by the method of amnesty. But the American 
constitutional enshrinement of this particular privilege leaves no other method 
available; and the frequent and increasing resort to it seems to show how 
necessary it is found to be. Bribery and other forms of political corruption 
have called chiefly for its aid; and, ne~..i:, gambling, liquor-seIling, sundry frauds, 
and monopolistic extortions; moreover, investigations upon all subjects by 
legislative committees are commonly thus facilitated. These statutes, then, 
represent a demand for more effective investigation by any lawful expedient. 

tending in any way to incriminate himself shull be excused from producing documents, 
shull be immune from prosecution under this etc., in any civil action for penultiell, etc., on 
Act ") ; the Kround that the document, etc. "mllY 
Wiscomin: Stata. 1919, § 12.26 (corrupt eloo- subject it to a penulty or forfeiture," or be 
tara! practices; privilege ~caaes, but "no excused" from making " true answer under 
person shull be prosecuted," etc.); § 13.29 ollth by and through its properly authorized 
(no person required to testify before the Legis- officer or agent" on auch a giOund) ; § 4078 b 
lature or a commit teo "shull be held to (no officer or employee of any railroad corpo
answer criminully in any court or be sub- ration shall he excused from testifying or pro
ject to any penalty or fOrfeiture for any dueing documents, etc., on the above ground; 
fact or act touching which he shull be 80 but no such person shull be prosecuted, etc.) ; 
required to teMti(Y and a:. to which he shall § 1436 e (medical pro(eSllioOllI misconduct; wit-
have been examined and have testified," and ness compeUable, but "110 person shull be 
no such testimony shall be used against him) ; prosecuted" for any matter thus testified to, 
§ 4078 (in actions by the State or a muni- oxcept for perjury); ~ 4475-2 (bribery as to 
cipality involving the official conduct of an State funds deposit; witness compellable, but 
officer, etc., the privilege ceases; but no "no testimony so given shall be in any man-
person shall be prosecuted, etc.); § 4581 h ncr used," etc., except for perjury); § 1729t 
(certain offen~c8 against chastity; the privi- (State board of conciliation; privilege ~ease8, 
lege ceases, "but no testimony 80 given by but"noperson ••• shullbeprosecutcd,"etc.); 
any person shull be used against him in any § 4575 n (graft by chauffeurs; privilege ceases, 
civil or criminalnction to which he is a party," but no person shall be liable, etc.); § 4581 h-l 
except for perjur.y); § 4534 (gaming offences; (pandering; §4581 h made applicable); St.1921, 
the pri\'ilege ceases, but" any such answer or c. 571, making Stats. § 1495.22 (department of 
evidence thus required of any person shull not mllrkets; except as to certain kinds of. bearings, 
be u.."Cd again~t him for any purposc in any case, privilege ceases, but" no Ill\turul per-dOn shall be 
either civil Ql. criminal, in which he is a party") ; prosecuted," etc., and" no testim()ny so given" 
§ 3033 (examination of a judgment debtor; no shull be received against him): 
privilege obtains as to answers involving Wyomino: Compo St. 1920, ~ 6073 (examina-
fraud, "but his answer shul: not be used tion of a debtor; thl! privilege ceases as to 
against him in any criminalact!on or proceed- answers involving fraud; "but his answer 
ing "); § 4552 a (on 11 charge Lf ~oliciting or shaU not be used as evidenl'e against him in a 
giving free passes for politicul services. the prosecution for such fraud ") ; § 2749 (corrupt 
privilege cell.SCS, but "no person having 50 electoral pra~tices; pri,rilege ceases, but" any 
testified shull be liable to any prosecution or rnattl'r 80 elidted shall not be used against 
punishment for any offcocc concerning which hlm, and ~aid witness shall not be prosecuted," 
he WIl8 reqllLrcd to give his testimony or pro- ete.) ; § 3430 (liquor offences; prh'ilegc ceases, 
diJce any documentary e\;dence "); § 4078 d but" no person required so to testify shull be 
(in prosecutions under Stats. 1988, §§ 4352, punished for his own acts disclosed by such 
458.'i, the privilege is abolished, "when so testimony"); § 5501 (public utilities com mis
ordered to testify by a court of record or any sion; privilege ceases, but" no person having 
judge thereof; but nopet"sonshall be prosecuted eo testified ehull be prosecuted," etc.) ; St. 1921. 
or subjected to any penalty or forfeiture for c. 117, § 28 (liquor law violations; privilege 
or on account of any transaction, matter, or ceases, but" no natura! person ehall be 
thing concernini which sueh person may so cuted," etc.) ; St. 1921, c. 142, , 19 (insurance; 
testify or produce evidence," except for per- pri .... 'ilege ceases, "and no testimony 80 given 
jury therein) ; § 40780 (no rnilrood corporation or produced shall be received," etc.). 
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§ 2282. Same: Application of the Principle. The great increase in the 
number and scope of statutes thus granting immunity has led to a number of 
detailed questions in the application of the principle. The salient elements 
in the principle arc: The State, (1) having in view certain crimes which are 
the subject of a privilege, but are covered by the official authority to eliminate 
their penality, (2) calls for a testimonial disclosure of the crime, (3) invoking 
compulsion of law as the means of obtaining it, and (-1) thus granting im
munity as a consequence of the disclosure. Hence the questions arising may 
be thus grouped: 

1. The kind of crime whose disclosure is to obtain the immunity; 
2. The sufficiency of the disclo8ure itself; 
3. The eompuisorine88 of the disclosure; anu, finally, 
4. The manner of effectuating the immunity obtained. _ 
1. Kind of Crime. (a) As a necessary deduction fromth~. principle of 

§ 2259a, ante, an immunity granted to a person who testifies or produces 
documents is sufficient to destroy the privilege for him, even though the facts 
obtained from him serve to incriminate a third per8011, in particular, a 
corporation whose agent or officer the witness is.J 

(b) A further question arises as to other crimes by the u~it1/ess himself; i. e. 
docs the immunity e,.,1;end to offences (disclosed by him) other than the one 
charged in the indictment or sought for in the proceeding~ Here something 
depends on the nature of the tribunal and the words of the statute. 1. On 
a trial by jury upon indictment, the offence charged, or one incidental to it, 
would mark the limit of immunity; for the general object of the immunity 
would thus be sufficiently attained, and the immunity is not meant to be 
wasteful. But on a roving inquiry by a grand jury, no formal document 
defines its scope, either to warn the witness or to form a record of the results; 
hence there should be no limit, if the other conditions later mentioned are 
fulfilled. 2. Yet the statute may use broad terms; if it does, those terms 
should be taken as marking the limits; for the Legislature has power to make 
the pardon-immunity larger than was necessary and the only question can be 
whether its statute has so expressed an intention.2 The foregoing question, 
it is to be noted, may arise in one of two ways: Either the accused ha.y made 

§ 2282. I I!lOO. Hcle v. Henkel. 201 U. S. 43, statute authorizing a court to make an ordpr 
26 Sup. 370. of immunity for a \\itness called upon in a 

COD\·erscly. compulsory immunity to the offi- bribery inquiry. the statutory immunity 
eel" or agent docs not benefit the corporations: covers only the offences of bribery 8~cified in 
Ind. St. 1907. c. 243. p. 490. Mnr. 11, § 11 the statute. and therefore questions conecrn-
(anti-trust law, civil remedies: witneSB com- ing illegal gambling, in protection of which the 
pclIable, who is agent, etc .• of corporation. to be bribery was said to have been committed, arc 
immune from prosecution. but "such exemption still privileged; unsound. because the statute's 
shall be personal to such v.itness and shall not ex- immunity-phrase covered .. any matter to 
empt or render immune the corporation." etc.). which he sh411 be required to testily." and this 

2 1912, Heike II. U. S., C. C. A .• 192 Fed.83 must signify any matter relevant to the bribery 
(whether testimony to offences under the suti- inquiry) ; 1914. Mankato II. Olger, Minn. -
trust law gave immunity under a charge of 148 N. W. 471 (illegal sale of liquor; disclosure 
fraud on the revr.nue laws): 1908. People 11. before the gland jUry held here not to have 
Argo, 237 III. 173, 86 N. E. 679 (under a related to the crime now charged). 
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§ 2282 PRIVILEGE AGAINST SELF-INCRIMINATION [CHAP. LXXVIII 
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disclosure of a separate offence, and is later charged with it, and then pleads 
an immunity gained by his disclosure; or, the accused refuses d'isclosure of 
the other offence, alleging it to be a separate one, therefore not covered by the 
immunity, and taerefcre still privileged, and the prosecution alleges the 
contrary and asks that an answer be compelled. The decision, it would seem, 
should be the same, in whichever of these ways the question arises. 

(c) Immunity under these statutes cannot extend to a prosecution for 
perjury committed in the very disclosure itself;3 nor does the usual express 
statutory proviso in that tenor make them any the more effective. If argu
mentwere needed, it would be sufficient merely to appeal to the terms of the 
privilege, which forbids that one be compelled to give evidence against 
himself; for (a) the perjured utterance is not "evidence" or "testimony" to 
a crime but is the very act of crime itself; (b) the compulsion is not to testify 
falsely, but to testify truly; and (c) the privilege, by hypothesis, would have 
been violated only if the witness had truly confessed his crime, but if he denies 
it and falsely exoneratt'.5 himself, he has confessed no fact "against himself"; 
hence his privilege has not been infringed by the actual answer, even though 
it might have been by some other answer; e.g., if a witness is asked, "Did you 
kill Doe?" and answers "No," it. is not, as it turns out, "against himself," 
and what it might have been is immaterial. ' . 

2. Su.fficierwy of Disclosure. The question will also arise whether thewitness 
has, in the subject of his testimony, made a disclosure such as entitles him to the 
immunity. This may depend somewhat upon the phrasing of the particular 
statute. But, so far as the general principle is not affected by particular 
statutory wordings, it should be necessary and sufficient (a) that the witness 
8tates 8omething, not merely denies knowledge of any facts; (b) that his state-

I a Fed. 1906. Edelstein 11. U. S .• c. C. A .• 149 Frasier. 94 Or. 90. 184 Pac. 848 (St. 1898, 
Fed. 636. 642 (good opinion by Adams. J.; July 1. c. 3. § 7. Bankruptcy Act, does 
Phillips. J •• diss.) ; 1908. Wechsler 1). U. B .• 2d not exclude or give immunity for perjured 
C. C. A .• 158 Fed. 579 (under U. B. St. 1898. r;tatements made before the referee in bank
c. 541. § 7. following Edelstein 11. U. B.) ; 1910, ruptcy). 
U. B. 11. Brod. C. C. N. D. Ga., 176 Fed. 165 Conlra: 1897. U. S. 11. Bell. C. C •• 81 Fed. 
(under U. S. St. 1898. c. 541. § 7. Bankruptcy; 830. semble (in a labored opinion of perverse 
following Edelstein 11. 'C". S. and Wechsler 11. ingenuity; the soundness of which may be 
U. S.) ; 1912. Glickstein 11. U. S •• 222 U. S: 139. judged by itA holding that a negro "lawyer and 
32 Sup. 71'(the immunity panted in § 7. subd. notary public" was not sufficiently informed of 
9. of the Bankruptcy Act does not bar a prose· his privilege. and by its predication of a "long
cution for perjury committed in the testimony established right to stand silent and refuse to 
exacted under that section); 1913. Cameron answer when his answers might ••• submit 

. 1). U. S •• 231 U. S. 710. 34 Sup. 244 (applying him to the paine and penalties of yielding to 
the Bankruptcy A.ct. St. July 1.11898. § 7. the temptation to sustain his wlongdoing by 
and U. S. Rev •. St. 1878. § 860; but the false swearing." This "right" not to be tempted 
further ruling that under tho hitter statute tc commit perjury would be popular enough 
"testimony given [by the same person] in among witnesses. if it' should. be any more 
the one bankruptcy proceeding [before the widely promulgated); 1906. U. S. 11. Simon. 
examiner]. not tending to establish perjury 146 Fed. 89. 92 D. C. (for a bankrupt; cited 
in that. proceeding •. shoUld not have been post. § 2283) ; 1913. TJ. S. 11. Rhodes. D. C. S. D. 
received to establish the crime. charged in Ala .• 212 Fed. 518 (the opinion cites only. 
the other proceeding [before the referee]." In re Harris. 164 Fed. 292. which is however 
is an uuworthy quibble. and mUst excite irrelevant). Compare State II. Turley. Ind.. ' 
astonishment); Ohio: 1913. State 11. Cox. 87· cited ante. § 2276. par. 4. and the cases upon. 
Oh. St. 313. 101 N. E. 135; Or. 1919, State II. perjury, cited ante. § 2270. 
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ment is of facts a3ked for by the opponent, not of facts volunteered or irrele
vantly interjected; and (c) that the facts concern a matter about which the 
answer might by reasonable possibility have criminated him; for, while on 
the one hand it is immaterial whether the answer actually given is an in
criminating one, yet, on the other hand, there is no privilege which he can 
exchange for the immunity unless (ante, § 2260) the mutter is one on which 
his answer might conceivably criminate him.' 

3: Compu/sorinc88 of DUJc[osure. The privilege protects against being 
" compelled" to disclose. The idea of compulsion of COUrse involves a 
relation between the State representative and the witness, i. e. an exercise 
of power by the former, and a submission by the latter. In developing 
this idea, a number of questions arise: 

CA) Ordinary Jury Trial. Where the disclosure takes place in the course 
of testimony at an ordinary trial, whether before a judge, master-in-chancery, 
or other judicial officer, it can hardly be doubted that the principle is satisfied 
when three elements appear, viz. (1) an invocation or threat to exercise the 
general State power of testimonial inquiry; (2) a resistance by the witness 
signifying his intention to rely upon his privilege; (3) an exercise by the 
State of its specific power to eliminate the privilege. Concretely, then: 

(1) The very session of the tribunal, convoked for purposes of trilll, im
plies the first element. Therefore, no service of 8Ubpama is nC<:'essary, in order 

4 The cases do not COyer all the points not to secure immunity; as to point (a), IlUPTa, 
above noted: EnQ. 1859, R. ~. Skeen, 8 Cox in thc text, it is held that \Vhether the witness 
Cr. 143 (cited in/ra); U. S. lo'ed. 191Jt), Edel. gives testimonY advC'l1!c to biJDaeU or not, and 
stein v. U. S., 79 C. C. A. 328, 149 Fed. 636, whether he testifies truthfulIy:ornot, areirnma-
642 (under U. S. Bankruptcy Act 1898, terial, but the question is under the statute 
§ 7, subdiv. 9, the grant of immunity for "wbether thc defendant did,in any reasonable 
any criminal proceeding is restricted to sense, testilyconcerningtbetransactioD,matter, 
"such as might arise out of the conduct of his or thing for or concerning Which he is prosecu
business ••. about which alone thc statute ted," nnd therefore" we should but travesty the 
authorized the examination in question to be statute shOuld wc hold that a declaration that 
made "); Cal. 1896, People 1>. Sternberg, 111 he could givo no evidence of any tranBllctions 
Cal. 3, 43 Pac. 198 (cited aupra, n. 13) ; Oklo within a general clnss COll8tituted testimony 
1918, Templc 17. State, 15 Old. Cr. 146, 175 concerning onc"; lucid opinion by Dodge, J., 
Pac. 555 (forgerY by T. and X. ; on thc tria1 T. concurred in on this point by the others; as to 
was illegally ordered and compelled to produce point (e) 8UPTa, in the text, Dodge, J., declares 
the deed alleged to be forgC<i; hcld that under that thc immunity granted may be broader 
Canst. Art. II, § 27, nO immunity was ob- than the privilege yielded, in respect to the 
tained by T. because hc did not producc thc scope of facts, if the LegisI~ture clearly 80 
deed thereunder); Wi.!. 1906, Rudolph 17. intends; but from this "I-;ew, i. e. that the 
State, 128 Wis. 222, 107 N. W. 466 (indictment immunity from the crime could be supposed 
for soliciting a bribe as alderman; plea, that to be given in exchangc for "disclosures which 
under St. 1901, c. 85. Quoted ante, § 2281, hc but for moral turpitude he could be compelled 
\Vas immune from prosecution by reason of to makc any way, disclosures of mere circum
having testified on the subject before thc grand stances 80 remote as not to fall within the 
jUry; his testimony there merely stated that scope of self-criminatory e\'idence," Marshall 
he was aldelman, and knew of no bribery; held, J., dissents "as cmphatically as practicable," 
that thc testimony to his being ~derman was because the immunity and privilegee.re equiva
not upcn an incriminating fact, on the princi. lenta," the one being exchanged by force of 
pie of § 2260, ante, so as to Becurc iillmunity) ; the law Cor the other," and the statutorypbrase 
1906, State 17. Murphy, 128 Wis. 201, 107 "tralllJl\ction, matter, or thing" signifies "an 
N. W.470 (similar; the defendant's testimony evp.nt oC a criminal character"; with him agtoo 
that hc "did not know of any alderman d~ Kelwin Bnd Winslow, JJ., thus forming a major
manding or receiving money," etc., was held ity on this POint c). 
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to bring into play the inquisitorial {unction. Since as a witness may vol
untarily take the stand in court without a subprena, and still be subject to a 
witness' duties of disclosure and entitled to a witness' privileges, so here the 
State power is impliedly invoked by the very situation, without subpcena.6 

~or is an oath, it would seem, any more neces.<mry; whether perjury could be 
committcd without an oath is immaterial, for the law of crimes and of evi
lienee lirc not inherently coextensive; the imposition of an oath is a safeguard 
01' trustworthiness only, and if the officer waives it, both his testimonial powers 
and the witness' testimonial duties remain unaffected in essence.6 

$ Authority cited for the general principle 
as to Bubpceoa. ante. § 2199. n. 5; and tho 
lollo\\ing; 1900. U. S. n. Armour Co .• 142 Fed. 
~OS. ~. D. III .• Humphrey. J. (a plea of immu
nity from prosecution. by the defendants. 
OffiCl'rs of mf.'ut-packing companies. was sus
tained. on the ground that the defendants had 
II:! witnf.'sses obtained immunity. under U. S. 
;it. 1903. Feb. 14 and 25. cited &upra. n. 10. 
1 221>1. by producing documents and giving 
information to the Federal Commissioner of 
Corporntioll3; .. the Bubpama is a useless and 
!!Upcrfluous thing after th" parties are to
g..thcr"); 1920. Atkinson r. State. Ind. 
'-. 128 N. E. 433 (illegal gaming; immunity 
claimed under Burn~' Ind. Stats. 1914. § 2113; 
defendant had been" in\itcd" to appear and t .. s
tify before the grand jury. no suhprena issu('d. 
and defendant testified; held that immunity 
was secured; follo\\;ng Armour n. U. S.). 

Bya Federal statute. pas8l'd since the above 
ruling in U. S. r. A.mour. it has Lcen attempted 
to confine the grant. of immunity to persons 
who tC6tify or produce" i .. obcdie .. cc to a BUb

JOOernl ••• under oath" (U. S. St. 1900. June 
:!O. c. 3920. Codl! § 7034 quoted ant~. § 2259). 
But it still rcnlllins for the Court to determine 
whether such a statute infringes on the con
,titutional linl's of the pri\ill'gc. 

• U. S. 1'. Armour. Bllpra. and authorities cited 
(wU. § 1819. Contra: 188·1. State ll. Warner. 
13 Lea. 52. 57. 

In the fort'going statut('. cited n. 5. it has 
h('en attenlptcd to confine th" grant of immu
nity to testimony lOvell "undl'r oath"; so 
al.o in the Federal Prohibition Act, U. S. St. 
1919. Oct. 28. tit. II. §30 (quoteda .. te. 12281). 
anu in Md. Ann. Cod(' 19B. Art. 23. § 422 
(quoted arne. § 2281). 

7 The general principle is amply shown in 
the authorities dt('u anlt·. § 2268. The fol
lo"in;: apply it to the prl'S('nt situation; Fed. 
1902. U. S. r. Kimhall. 111 Fed. 156. 163. C. C. 
(" The constitutional prhikge ('an not be vio
lated before it (,lin be invokl'd for his protec
tion .... Compulsion ('an only ('xist where 
there is something to bEo overcomE'. as for 
instance n>fusal. objection. or an unwillingnesa 
of which the jury is apprised. Hence that 

• ". .---

refusal. objection. or unwillingness must af
firmatively appear before compulsion is pos
sible .... He must express his unwilliugness 
in 80mo form. and bring himself within the 
rule that he who would have the benefit of 
an exemption or pri\i1ege must claim it"); 
1904, Burrell r. Montana. 194 U. S. 512. 24 
Sup. 181. semble (a "itncSB answering volun
tarily and without claim of privilege on a bank
ruptcy citation cnllnot obtain the benefit of 
the Bankruptcy Act's prohibition of the sub
BCQuent use of the testimony against him); 
Oklo 191:!. Scribner n. State. 9 Oklo Cr. 465. 
132 Pac. 9:l3 (intcrpreting Oklo Const.. Bill of 
Right~. § 21; "the immunity c1nusp. is just 
n.~ broad and no broader than the right of 
privilege of l!ilenc(' which it invades "); 1921. 
!'.fcConneU r. Stute. Oklo Cr. • 197 Pac. 
521 (defendant pleaded guilty to murder. was 
thl'n calleel to testify against a co-indictee. and 
later WllS sent('ncc<l to <lenth; held. that no 
immunity wns obtnilll'd by the defendant's act 
of testifying. t11f·rc being no dalm of privilego 
and no agreement by th(· prosecuting attorney; 
but the scntl"nce wns commuted to imprison
ment for life); ]'a. l!HI. Com. ~. Richardson. 
229 Pa. 009. 79 At!. 222 (testimoDY given as 
a witness for the prosecution. in a trial of 1\1.. 
without subp<rna and without daim of pri\i
lege. held not to entitle immunity from use 
under Pa. COMt. Art. 3. § 32); Wi8. 1906. 
State ll. Murphy. 128 Wis. 201, 101 N. W. 470 
(the dl'fendant had t('~tified under 8ubpcena. 
before t:1I) grand jury; his testimony consisted 
wholly of denials of any knowlt'dgc on the mat
ters involvt'd. and it did not appear that he 
claimed any pri\ilpge or offered any objection; 
Marshall. J .• h .. ld that "for the statutc to 
operate. thl're must he C\idence under a rcal 
compulsion. not. mere right of compulsion." 
so that an express claim of pri\i1ege would be 
unnccessary only where the situation was such 
that on refusal to answer" he would be liable 
to punishmcnt as Rtanding in defiance of the 
Court"; I{cn>in. J .• concurred; Winslow. J .• 
concurred; .. I do not think thl&t compelling 
a person to appear by subpcrna can properly 
be consideI'('d as compelling him to testify; 
••• A person wi&ht be compelled by BUb-
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legislative pardon or immunity is not authorized absolutely, but 
~:-::-:: t l privi-

le-ge. The Legislature did fOl"'notbing, i. e. to 
--give immunity merely in exchange for a testimonial disclosure which it could 

in any event have got by ordinary rules or by the witness' failure to insist on 
his privilege. The immunity was intended to be given solely as the means 
of overcoming the obstacle of the privil('ge; and therefore (irrespedive of the 
precise formality of the judge's procedure) could not corne into effect until 
that obstacle was explicitly presented and thus needed to be 0\·ercome.8 It 
is not to be argued, in opposition, that the criminality of the act di:;appears by 
operation of law as soon as the witness speaks, and that thereforc no claim 
of privilege is necessary. This argument. in the first place, equally ignores 
the above-mentioned essential feature of the legislative intention (namely, 
to give the immunity solely as a means of removing the obstacle of the claim). 
But furthermore, it involves somewhat of a logical absurdity; for by this 
theory, before the witness has testified, his act is still criminal, and therefOr(' 

prena to attend. but might testify voluntarily 
ww.n so in attendance and thus waive his 
pri vilege ; in like munner I thi ok he may waive 
his immunity; I do not mean by this that it 
is DI'('cssnry for the witness to refu9(! to answer, 
but simply that he ~hould make known the 
fuct that he docs not testiiy voluntarily but 
only in obedi~nce to the command of the law 
and the Court." which he did not here do; 
Dodge. J .• dissenting. on this point). 

CorUm: Cal. 1917. People I). Fryer. 175 Cal. 
785. 167 Pac. 382 (murder; defendant held 
entitled to immunity. under P. C. § 1324. by 
reason of having te~tified a. .. a witness under 
subprena and oath at a preliminary examina
tion of G. ; the judge's failure to fl'ad the Code 
to the "fitness held to satisfy the requirements 
for immunity under P. C. ~ 132·1. eYen though 
the witness did not ask to be excused; unsound; 
Angellotti, C. J .. and Lawlor nnd Lori~n. J. J .• 
diss.); lao 1918, Doyle ~. Wilcockson. 1M In. 
757. 169 'S. W. 241 (npplJing Code § 4GI2); 
N. Y. IS'57. Pe()~le V. Sharp. 107 N. Y. 42;,445 
(" He could not be re4\Jireti, in order to gain tho 
indemnity !which 'the "''lme law urforded. to go 
through the formality or an objection or protest 
which, however made, would be useless "). 

Under U. S. R. S. § 800 (which clid not give 
immunity, but only forbnde the use of tho 
evidence). the statute's language mnde a 
claim unnecessary: 1909. Hammond Lumber 
Co. I). Sailors' {;'nion. C. C. ~. D. Cal.. 167 
Fed. 809, 8!!3 (deposition given in a civil pro
ceeding upon a subp<rna duces tecum to produce 
records a.Q secretary; the witneS.'! producing 
snd being ('xaminpd was held entitll'd to the 
benefit of U. S. R. S. § 860 though no claim of 
privilt'ge was made at the time; it is enough 
if "the exemption is claimed. as here. at tho 
time the evidence thus obtained is first sought 

to be u!led, " i. e. proceedings for criminal con
tempt in ~iolnting the injunction in the civil 
proceeding). But this ~tatute is now repealed 
(anle, § 4S8). 

The pro;:Jer statutory jOlln. for making dear 
the necessity of nn exprei.'1 c1uim of privilege in 
order to obtain the immunity, is found in the 
CaIl!vli!Ul ststu(.!S of the Dominion and On~ario 
(quoted ante. § 2281). The Cnlifornia stat
ute of 1905. P. C. § 1324 (quoted ante. § 2281). 
antedating by a year the ruling in U. S. r. 
Annour, is a well-worded statement. offering 
a fair and correct solution of the problem; it 
does not vary from what might well be the 
judicial construction of the pri,ilege. except 
its liberality in presuming a claim of privilege 
in the absence of a reading aloud of tbe statute 
to the witnes.'i; the statute, however. has omit
ted to provide (as it ought to) that the oath 
mny be impliedly wnived. and that a ,"OIWl

tary attendance of the witness at a hearing 
shall be equivalent to a summons by subprena. 
for the purpose of entitling to immunity. Th~ 
Connecticut statute for public service corpora
tion.q. Hev. St. 1918. §3618 (quotcdanle, §2281) 
is an example of a correct form. 

8 This appears. e. g., in the U. S. St. ISS; 
(Interstate Commerce Commission). U 9. 12. 
and its succeswrs (ante, § 2281. n. 5). where 
it is said thnt .. the claim ... shall not 
excuse." and" no person shall be ucmOO .•. 0" 

lhe grouruJ that. etc.," "but no person shall 
be prosecuted for" anything so testified about. 

This general principle that there must 
inherently be an ~.rr.hanoe of privilege for 
immunity is well stated in the following opin
ions: 1884. Turney. J .. in Stnte r. Wru-ner. 
13 Lea 52. 62-60; 1906. Marshall. J .• in 
State ~. Murphy. 128 Wi.~. :!01. 107 N. W. 
4;0 (quoted Itupra). 
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within the privilege, and yet he can be compelled to speak and thus do 
something to remove its criminality; in other words, being as yet non
compellable, he is compelled to become compellable! No such logical feat is 
required in applying the other view above set forth. 

It follows that testimony given actually by deliberate choice, under only 
the appearance of compulsion, either by imposing upon the judge's inad
vertence, or by collusion with opposing counsel, can of course not earn im
munity.9 It is to defeat such collusive attempts to obtain immunity that 
the witness' plain expression of the claim of privilege should, on practical 
grounds, be insisted upon. 

(3) There must be a rlliing of the judge, over. iding the claim and requiring 
an answer.lO It is plain that the judge, upon such a claim of privilege being 
made, could if he chose respect it, and thus refrain from exercising the im
munit~·-power. Therefore, the immunity operates as soon as and not until 
- he overri(les the claim, by some form of ruling. Moreover, the immunity 
can only be obtained in some proceeding where the State 1'8 represented by 
counsel; otherwise there is no grant of it; moreover, (unless the statute 
speaks exprcssl~' to the contrar~') it cannot be supposed that every offender 
is to have the power in his own discretion to obtain immunity automatically 
on demand. The grant must be left to the discretion of the State's represent
ative. Whether the proceeding be in form criminal or civil, is immaterial; 
the action of the State's representative is the important thing.H 

(B) AdmiTlistratire officer. Where the testimonial disclosure is made before 
an administrath'e officer, having the auxiliary power to subpcena witnesses 
and to obtain judicial aid to enforce his testimonial powers, the question is 
more complicated in certain details, though not different in principle: 

(1) Neither :mbplEna nor oath is necessary, for the same reasons as before 

, Enu. Re Strahan, 7 Cox Cr. 85 (voluntary the judge, held not a compulsory production, 
npplication or bankrupt to be examined; p!'r under the Sf,me statute); U. S. 190~, U. S. r. 
Alderson, B., the statutory permi!lSion to Kimball, 117 F"d. 156, IG3 (nature of com
plead such examination in bar or an indict- pulsion. considl'rl·d). 
ment did uot rover "a mere process, got up Cum pare the following ruling: 1896, People 
for the purpose, 'voluntarily absolving th"m- r. St,'rnilt'rlo':, III Cal. 3, 43 Pnc. 198 (whether 
selves rrom the consequences or their acts") ; the ()l'rSOn had in fact so testified to the oITcnt'e 
1859, R. ~. Skeen. S Cox Cr. 143 (under the now "harged); and the cases cited anl~, § 2~70, 
same bankruptcy statute, an examinntion !IS to what {'onstitutcs compulsion. 
given in bankruptcy, nfter ('ommittru ror trial 10 Authorities ante, § 2270, n. tl, § 2271, 
on indictment, and covering only the rarts ror the generru principle; and th,' following: 
at th'lt time nIrrady otherwise testified to and 1907, Ex parte Andrews, 51 Tex. C'r. 79, 100 
known, held not a "disclosure" Hufficient tn S. \\'.376 (a v.;tness n'Iused to nnswer, claim
exon~rnte undH the statutt·, by nine judgl's to in~ 'the privilt'R('; on habeas corpus, an iro
five); 1914, R. r. Noel, 3 K. B. 848 (immunity munity statute bl'inlo! cit(.-d, it was hl'ld that 
held not to be obtained by discloSUTl's made "inasmuch as he was oITered no immunity," 
under cross-examination arter yoluntnrily the privilege remained). 
tnking the stand us derendant ill a ei\;1 adinll. 1\ 1921, Nekoosa-Edwards Pnper Co. r. 
under the Lnrcl'ny Act, 1861. r. !)(l, § M, giv- News Pub. Co., 174 Wis. 107, 18~ N. W. 919 
ing immunity "ir he shall at any tim" prt~ (action ror price or goods sold; counter
\;ously to hL~ h<-in~ charged with such ofFenrl' claim undt'r Stnt8. § 17·17 e ror damages caused 
have first disclosed such art on oath, in Cf>II- by maintaining a monopoly; the defendant
SC<juence or any ~ompulsory proces.."; tIll' company h"ld not entitled to immunity; 
mer" productioll <.,r a document by order of opinion obscure). 
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(.9Ilpra, par. (A) 1). Yet, owin~ to the less formal and dramatic features of 
a hearing before an administrative officer, the situation presents greater 
difficulty of interpreting the circumstances and of determining whether the 
State power was being invoked. 

(2) But 11 claim of prit'ilcgc against self-incrimination, explicitly made, is 
essential.12 This is not only equally true as for the case of testimony in a 
judicial trial (supra, (A) 2), but the explicitness is here even more essential, 
!md particularly where the administrative officer makes a general demand 
for documents or testimony upon a broad dass of topics. The reason is clear. 
The officer has testimonial powers to extract a general mass of facts, of which 
some, many, or most will certainly be innocent and unprivileged, some 
may be privileged communications (e. g., between attorne~' and client) whose 
privilege remains unafFected by the statute defining his powers, and some may 
be privileged as self-criminating but liable to become demandable by over
riding this p':i"i1ege with a grant of immunity. Among this mass of facts, 
then, the ofi!cer will seek those which are relevant to his administrative 
inquiry; he cannot know which of them fall within one or another privilege, 
in parti-::ular, which of them tend to criminate at all, or to criminate a par
ticular person: if such facts are there, he may not desire or be authorized to 
exercise the option of granting immunity so as to obtain them; his primary 
function and power is to obtain the relevant facts at large, and his power to 
obtain a special and limited class of facts by grant of immunity is only a sec
ondary one, and one which he will not exercise till a cause arises, if even then. 
For these reasons of practical sense, then, as well as for the inherent require
ments of principle already noticed for judicial officers, it is particularly true 
for an inquiry by an administrative officer that the witness must explicitly 
claim his privilege, and specifically the prh'ilege against self-incrimination, 
and must then be o\'erridden in that claim, before immunity can take ef1'1!ct. 
The contrary view can only be reached by forgetting the contrast between 
the broad class of innocent facts which are the normal object of the officer's 
inquiry, and the special and limited class of l'l'iminal facts which may form 
scattered parts of the mass. The analogy is seen in judicial trials, where it is 
settled that though an accused in a criminal trial n~ed make no claim, yet a 
party in a civil trial or a witness in any trial 1TIWJt make his claim (ante, 
§ 2268), because out of the whole muss of innocent facts subject to inquiry 
it cannot be known beforehand by the tribunal what particular facts asked 
for will tend to criminate nor whether he will voluntarily choose to disclose • 
them. So, here, it is especially necessary that the claim of the partiCUlar 
privilege against self-incrimination should be explicitly put forward by the 
witness to segregate and mark the specific facts which he knows or believes 
to have that quality; then, and then only, is the officer placed in a position 

12 u. S. ~. Skinner. D. C. S. D. N. Y .• 218 Commission. under St. 1893. Fcb. 11; good 
Fed. 870 (there must be a claim of privilegc. op: • .ioa by Grubb. J.). 
exprl'8S or implied; here ruling upon testi- COl,/ra: 1906. U. S. r. Armour. H2 Fed. 
mony given before the Interstate Commcrce 80S. per Humphrey, J. (cited 8upra, n.5). 
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when he can consciously e~ereisc the option which the immunity-statute gives 
him. This option he eall certainly not be decmed to exercise unwittingly and 
in gross by the mere circumstance of pursuing his normal course of duty and 
power for relevant facts at large. It is indeed astonishing to suppose that a 
witness by surreptitiously including criminal with non-criminal facts could 
obtain from such an officer a wholesale immunity, without having done 
anything to notify either whether particular facts are criminating or whether 
he waives his privlege voluntarily and without immunity. 

The contrary ruling made in 1906, in a prosecution growing out of an in
vestigation by the Federal Commissioner of Corporat:ons into the practices 
of the meat-packing trade, led to the following historic utterance by President 
Roosevelt: 

1906, President &Josrrrlt, Message to Congress, April 18: co It is very desirable to enact 
a law declaring the true construction of the existing legislation so far as it affects immunity. 
I can hardly believe that the ruling of Judge Humphrey wiII be followed by other judges . 
. . • It is, of course, necessary, under the Constitution and the laws, that persons who 
give testimony or produ('e evidence, as witnesses, should rccci,'c immunity from prosecu
tion. It has hitherto heen supposed that the immunity conferrc(l by existing laws was 
only upon persons who. being subprenaed, had given testimony or pro(luced evidence, as 
witnesses, relating to any offence ",;th which they were, or might be, charged. But Judge 
Humphrey's decision is, in effect, that, if either the Commissioner of Corporations does his 
duty, or the Interstate Commcrce Commission dcle':; its, by making the investigations which 
they by law arc required to make, though they issue no subprena and re<;eive no testimony 
or evidence, within the proper meaning of those words, the very fact of the investigation 
may, of itself, operate to prcvent the prosecution of any offender for any offent'e which 
may have been developed in even the most indireet manner during the COUI'Sl! of the in
vestigation, or even for any offence which may have been detected by investigations con
ducted by the Department of Justice entirely independently of the labors of the Interstate 
Commerce Commission or of the Commissioner of Corporations the only condition of 
immunity being that the offender should have b>1\"en, or directed to be given, infol'mation 
which relate<i to the subject out of which the offence has grO\\1J. 

"In offences of this kind it is at the best hard enough to execute justice upon offenders. 
Our system of criminal jurispmdenl.'c has descended to us from a period when the danger 
was lest the accused should not have his rights adequately preserved, and it i:; admirably 

'framed to meet this danger. But at present the danger is just the reverse; that is, the 
danger nowadays is, not that the innocent man ",;ll be convicte<l of crime, but that the 
gu.ilty man ,,;ll go scot-free. This is especially the cusc where the crime is one of greed 
and cunning, perpetrated by a man of wealth in the course of those business operations 
where the code of conduct is at variance, 1I0t merely ",;th the code of humanity and moral
ity, but ,,;th the code as established in the law of the land. It is much easier, but much 
less effective, to proceed against a corporation, than to proceed against the individuals 
in that <-'Orporation who are themselves responsible for the \\Tong-doing. Very naturally, 
outside persons who have no knowledge of the facts, and no respovsibility for the success 
of t.lte proceedings, are apt to clamor for action against the individuals. The Department 
of Jusii,,'C has, most wisely, invariably refused thus to pro<--eed. against individuals, unless 
it was com;nced both that they were in fact guilty and that there was at least a reason
able chance of establishing this faet of their guilt. These beef-packing cases offered one 
of the very few instances where there was not only the moral certainty that the accused 
men were guilty, but what seemed and now seems sufficient legal evidence of the fact. 

"But in obedienee to the explicit orders of the Congress the Commissioner of Corpor!l-
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tions had investigated the beef-packing business. The counsel for the beef-packers ex
plicitly admitted that thp.re was no claim that any promise of immunity had been given 
by Mr. Garfield, as shown by the follo\\;ng colloquy during the argument of the Attorney
General: Mr. JIoody: ... 'I dismiss almost ,,;th a word the claim that Mr. Garfield 
promised inununity. Whether there is any evidence of such a promise or not, I do not 
know and I do 1I0t care.' Mr. },fiUer (the counsel for the bcef-packers): 'There is no 
claim of it.' Mr. Moody: 'Then I was mistaken, and I will not even say that word.' But 
Judge Humphrey holds that if the Commissioner of Corporations (and therefore if the 
Interstate Conuuerce Commission) in the cour:;e of any investigations prescribed by 
Congress, asks any questions of a person. not called as 11 v.;tness, or asks any questions of 
an officer of a corporation, not called as a witness, with regard to the action of the cor
poration on a subject out of which prosecutions may subsequently arise, then the fact of 
such questions having been asked operates as a bar to the pros.."CUtion of that person or 
of that officer of the corporation for his own misdeeds. 

"Such interpretation of the law comes measurably ncar making the law a farce; and I 
therefore recommend that.the Congress pass a declaratory act stating its real intention." 

The formalities of claim, before an administrative officer, are the only 
really doubtful and difficult aspects of the problem. In the first place, it is 
doubtful whether a statutory requirement of writing for the validity of the 
witness' claim would be constitutional. A writing is not necessary for such 
a claim in court; nor would the claim necessarily there become part of the 
record. But the statute, as a matter of policy, ought at least to require 
the officer to file his questions in writing, and to note a claim of privilege in 
writing; so that the Government, on its part, could at least insure itself and 
the witness against the enormous expense of time and money that might be 
involved in a trial of the plea of immunity. In the next place, if writing is 
not requirable nor in fact employed, the claim and its overriding must at least 
be explicit; b~' which is meant, not a form of words, nor any formality of con
duct, but an expressed and understood claim of the right not to disclose on the 
specific ground of facts tending to criminate; and an explicit overriding of the 
claim and a grant of immunity.13 Furthermore, in the case of an inquiry into 
acts of a corporation, where the Government demands produdion of corporate 
books from the agents of the corporation, the agent producing the books must 
claim the personal privilege for himself, if that is what he desires; first, be
cause it cannot be knmvn, until he says so, that the corporate books contain 
c' ': -; tending to criminate him,· and, secondly, because, even though they do, 
il cannot be known which of the privileges his own, or that of the corpora
tion, or both the officer will choose to override; for a question may still 

\3 Whether the claim was explicitly made 
in fact in U. S. 1). Allnour, supra. is perhaps 
open to Question. as to some of the witnesses, 
upon some of the testimony. But it is fairly 
clcar that the witnesses' counsel w~re amply 
aware of the npplienbility of the privileg!'. and 
could have been explicit enough had th~y 
chosen. The natural query is. why did they 
not all explicitly and in writing claim both 
privilege and immunity? 

The following statute seeks to supply a 

• 

simple method of plainly dec/inino the immu
nity: N. Y. St. 1912. c. 312. p. 568 (amending 
Conso!. L. c. 40, St. 1909, e. 88. by adding 
§ 2446; if by any !:ow an immunity of the pres
('nt sort is provided. a pcrron may file with 
the county clcrk "a statement expressly wai\"
inlt such immunity" for a special transnction, 
and thereupon his testimony "may be ret'cived 
or produced before any judge," etc., and if 
received. •• Buch pl'r.on bhall not be entitled 
to any immunity." etc.). 
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remain (a II tf', § 2259) as to the privilege of the corporation.H Finally, the 
claim may well be in grO.98, i. e. for a particular mass of documents the claim 
may be made as to all criminating facts therein, and need not be more spe
cifically made nor more frequently renewed than will suffice to avoid mis
understanding. The essential thing is that no formality is rcquired, on the 
one hand, and, on the other, that the witness, since he is the one to be ex
plicit, must be explicit enough to serve his purpose. These are not all the 
applicable considerations, either of general principle or of detail; the entire 
question will doubtless not be thoroughly worked out in our judicial decisions 
for many years to come. But the foregoing aspects are those which will first 
claim the judicial labors for their early settlement by courts of last resort. 

(3) There must be some expression of the officer, in the nature of a !'uling, 
overridi!lg the claim and insisting upon an answer; and this for the same 
reason as in a judicial trial (supra, par. (A) 3). 

It remains to notice a misunderstanding which should not obscure the 
effect of the rule in question. It was sa~d, for example, at the time of U. S. l,'. 

Armour, abo\'e cited, that" the Department of Commerce and Labor, created 
with power to investigate the trusts and combinations in restraint of trade, 
it is declared, is absolutely useless if the results of its investigations cannot 
furnish any basis on which to bring offenders to punishment." Xow the pro
fession ought to understand that no administrative Department has a func
tion to procure self-il!criminating evidence "on which to bring offenders to 
punishment." That is precisely what the Constitution protects us against. 
It is just because no officer has inquisitorial powers to force self-crimination 
that the immunity-statutes were passed; so that only by abnegating the ju
dicial inquisitorial attitude could the Department obtain the information 
nect!ssary for its administrati\'e purposes. The real inconvenience of the 

. abGve-cited ruling in U. S. v. Armour was that it hampered the Department 
of Justice, by making the Department of Commerce the unwitting instrument 
of stopping the prosecutions of the former. Even this is not an insuperable 
obstacle. Ii U. S. 1'. Armour should lwer become the final law, it would mean 
simply this, that an administrative officer, in obtaining testimony for the 
purposes of his department, has the burden of making and proving an explicit 
and specific disavowal of any intention to grant immunity from prosecution, 
otherwise the immunity obtains. This leaves the situation temporarilyan
noying for the Government; but it leaves them with ample power of self
protection for the future. 

4. Mode of Effectuating the Immunity. The proper mode (apart from 
express provision) for taking advantage of the immunity gained by thus testi
fying is a motion to quash the indictment founded upon the charge testified to.IS 

14 This distinction secms not to have been and now f!Ummonoo before the grand jury to 
noticed in U. S. ~. Armour, 8upra. testify as a witnc8S on the same subject; has 

u 1903, Sandwich t1. State. 137 Ala. 85,34 his privilegeyetdisappclU'ed? Ycs.foralthough 
So,620. Compare the citations in § 2270, ante. he has not YE't had an opportunity to claim 

Suppose II witness already under indictment immunity from trial, yet the indictment ill 
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But a plea in bar has also been employed.Is The English and Canadian 
method of furnishing the party with a certificate (ante, § 2281) is the most 
sensible and efficient provision. 

§ 2283. Same: {2) Statutes forbidding the Use of Testimony. (1) Where 
the statute does not pronounce an entire immunity, b~' forbidding punish
ment or prosecution for the ofTence disclosed, but merely prohibits in any 
criminal prosecution the li.~e of the testimonial admissiolls made by the witness, 
a slightl~, different question is presented, not so plain of solution. 

The onl~' argument that has ever been advanced against holding such 
statutes equally effective is an argument based on the theory of facts" tending 
to criminate." By the conceded principle (ante, § 2260), the privilege pro
tects against the disclosure of facts "tending" to criminate; and it is argued 
that a compulsory admission, though itself prohibited to be used, may never
theless furnish a clue to other evidence, the use of which is not reached by 
the statute's prohibition; and that thus the disclosure may" tend" to crim
inate in spite of the statute: 1 

1892, BL.\TCliFOltD, J .. in Counselman v. Hitchcock, 142 U. S. 54i, 564, 586, 12 Sup. 195: 
"This [statute] of course protected him against the use of his testimony against him or 
his property in any prosecution against him or his property, in any criminal proceeding, 
in a court of the United States. But it had only that effect. It could not, and would 
Dot, prevent the use of his testimony to search out other testimony to be used in e\;dence 
against him or his property, in a criminal proceeding in such court. It could not pre
... ·ent the obtaining and the use of witnesses and evidence which should be attributable 
directly to the testimony he might give under compulsion, and on which he might be 
convicted, when otherv.;se, and if he had refused to answer, he could not possibly ha .... e 
been convicted .... [Section 860 U. S. Re\;sed Statutes] affords no protection against 
that use of compelled testimony which consists in gaining therefrom a knowledge of the 
details of a crime, nnd of sources of information which may supply other means of con
\;cting the V,'itlless or party .... We are clearly of opinion that no statute which leaves 
the party or v.;tness subject to prosecution after he answers the criminating question put 
to him can have the effect of supplanting the pri\;!ege conferred by the Constitution of 
the United States." 

a substantial part of the' quid pro quo: nnd his to prevent prosecution. and hence a judgment 
act of testifying "ill relate back to the indict- on a plea in bar if favorable must be final; 
ment, and "ill entitle him to quash it: 1910. this argument W311 held insufficient to affect 
In re Kittle. C. C. S. D. N. Y .• 180 Fed. 946. the usual rule I\S to Federal jUdgmenta on wtit 
Conversely, the witnef>S testif}ing obtains of error). 
immunity. even though he is already arTuted May acts for which immunity ha& been 
or indicted: 1 !l21. Dodson v. State. S!) Tex. obtained be stilI merely as etridence relellar.t to 
Cr. 541, 232 S. W. 836 (und('r P. C. § 574). a charge of some later scf? Yes: 1911, U. ~. 

16 1910, Beike t>. U. S .• 217 U. S. 423, 30 t>. Swift, D. C. N. D. Ill .• 186 Fed. 1002 (an 
Sup. 539 (the deCendant pleaded specially in immunity obtained by giving information in 
bar that he had obtained statutory immunity 1!lQ4 does not extend to include acts done in 
by testif}ing before the gland jury; this plea pursuance oC the same continuing ('onspiracy 
failed, the trial Court directing a ,..erdict on to 1910 or a period prior but not barred by 
it; the defendant then. by leave pleading over, statute of limitations; and the transactions 
pleaded not guilty; before trial of this pIca, covered by the original immunity may still be 
the trial Court entered judgment subject to given in e,idencc when relevant to show the 
the leave to plead; on the question whether nature of the conspiracy at a later time). 
this judgment was reviewable in the Supreme § 2283. 1 This argument was first advanced 
Court as a final judgment, the arb'llment was in 1853. in the Second Report of the Com
made that the statutory immunity was meant missioners of Common Law Practice, p. 21. 
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The answer to this argument has been already supplied in dealing with the 
"tendency" aspect of the privilege (ante, § 2261). That doctrine signifies 
merely that when facts A, B, C, and D are the constituents of a crime, but 
no one of them is of itself criminal, the disclosure of fact A alone cannot be 
compelled, because, if the facts il, C, and D were otherwise proved, then 
fact A could be proved, and the" chain" completed, by the witness' compul
sory admission, and thus the admission would aftcr all have criminated him. 
But the doctrine docs 1/ot mean that the disclosure of fact X can be refused 
because from fact X a clue might by possibility be obtained, which otherwise 
could not have been obtained, to some criminal fact ABC D. If, then, we 
repudiate the notion that the" tendency" doctrine involves facts which might 
furnish clues, and suppose that the disclosure of fact A has been compelled, 
we have, under the statute,; in question, a prohibition to use this compulsory 
admission of fact A in any prosecution charging the crime A il CD; the pro
hibition being obeyed, it is obvious that the proof of the entire criminal fact 
ABC D must be still as impossible as ever without the aid of the admis
sion, and that, so long as the admbsion remains out of the evidence in that 
prosecution, no criminating consequences (so far as the prh'ilege protected 
against them) will have come to the witness.2 This is the sufficient an,wer; 
and it is plain that it turns upon the precise meaning of the privilege with 
reference to clues disclosed (ante, § 22Gl). But it may be added that if reli
ance is to be placed upon the liberality of the Constitutions in forbidding the 
"use" of evidence" furnished" against himself by the witness, and if this be 
thought to prohibit even the" use" of it to obtain clues to other evidence, 
then that prohibition may none the less be made effective, under the statutes 
in question, by the exclusion, in the subsequent prose(~ution, of any evidence 
which has in fact been obtained by this forbidden "use" of the clues in the 
original disclosure. Such a prohibition can also be carried out. If this forced 
interpretation of the word "use" is to be put upon the constitutional enact
ment, it must surely also be applied to the statutory enactments, which 
equally forbid any "use" of the admissions obtained.3 It is illogical to 
expand the prohibition of the Constitution without equally expanding the 

. remedy of the statute. 
The constitutional efficacy of this type vf statute for their purpose was 

well expounded in the following early opinions; written at a period nearer to 

~ Such is the construction of these statutes Bee ante, § 2252. The opinion in CounsE'lman 
in England: 1861, H. v. Leatham. 3 E. & E. v. Hitchcock itselI declares this, But Com. 
658 (defendant, testifying on tho former occa- v. Emery. Mass. (cited infra). on which it 
sion under statutory immunity. had mentioned partly relied, had turned upon the local word-
a letter written by him to W.; afterwards lr. ing. 
produced t:le letter; held, that ,. a document The above view has now been taken in Com. 
already existing before, and referred to by v. Cameron. 229 Pa. 502, 79 Atl. 169 (1911; 
the witness in the course of, the E'xamination" under Pa. Const. Art. 3. § 32. providing that 
is not to be excluded. if proved by other cYi- in bribery sclf-crimination may be compellcd, 
dene~; the fact that his testimony had gi\"£:n but that such testimony" shall not afterwards 
the clue docs not c:tclude the evidence). be used against him ... the witneB8 80 tcstifying 

3 That the principle, not the words, control. does no~ ;,btain immunity from proeecution). 
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the era of constitution-making, when the cobwebs of art.ificial Eantasy had 
not begun to obscure its plain meanings: 

1853, SCOTI', J., in State v. Quarles, 13 Ark. 307, all: "The privilege in question, in its 
greatest scope, I\S allowed by the common law and no one, be he witness or accused, 
can pretend to claim it beyond its scope at the common law never did contemplate that 
the witness might not be proved guilty of the very crime about which he may be cal1ed 
to testify; but only that the v.;tness should not be compelled to produce the e\;dence to 
prove himself guilty of tlmt crime. His privilege, therefore, WI\S not an exemption from the 
consequences of a crime that he might have committed; but only an exemption from the 
necessity of himself producing the evidence to establish his own crime. . .. So long as 
it might be In\\iul to produce in evidence against an aceused party whatever he might 
before hnve voluntarily said I\S a witness on a pro~tion against another, there were no 
menns by which the pri\;le/,'C could be made available short of a dnim by the \\;tness to 
be silent; and I\S that Wll.S the mle of the common law, this WI\S the common-law mode 
of making the pri\;lege available. And that silent'e WI\S but a mode of making the priv
ilege available, and wa.~ not of the essence of the privilege itself, is condusively proven 
by all thnt current of enlightened authority, to which we yield our fullest assent, which 
holds that the privilege hns ceased when the crime has been pardoned, when the ,,;tness 
has been tried and acquitted, or is adjudged guilty. or when the prosecution, to which he 
Wll.S c:\.llOsed, hl\S been barred by lapse of time. . • . But the Legislature ha.~ so changed 
the common-law nile, by the enactment in question, in the substitution of a mIl' that the 
testimony, rcquired to he given by the act, shall neyer be used against the \\;tness for the 
purpose of procuring his conviction for the crime or misdemeanor to which it relates. 
that it is no longer necessary for him to claim his privilege ll.S to such testimony, in order 
to prevent its being afterwards used against him. And the only question that can po~si
hly arise under the present state of the law, as applicable to the case now before us. is as 
to whetller our statutory regulations afford sufficient protcction to the \\;tness, responsive 
to this new nile and to his constitutional guarantee against compul~ory self-aecusation . 
• . . In any case where more than ordinary preeautions may be thought e:\.-pedient or 
necessary, the power,; of the Circuit Court are ample for the eomplete preservation of 
every item of evillence that might be product'fl. There ('an then be no ground for ap
prehension for the safety of the 'I\;tness from this source. ~or can there be any greater 
cause for apprehension from any supposed possibility or probability that the tme pri'.;lege 
of the witness may be invaded under the operation of the new nile. by tlle practical effed 
of his e\;dence, either direct or indirect, in opening up to the State avenues oi light lead
ing to evidences of other crimes or misdemeanors, upon which pro:;ecutions might be after
wards founded against the 'I\;tnesses, that might othern;se remain closed and unsuggested. 
Because, when the course of examination would lead to any inquiry ll.S to any matter mete
rially connected \\;th any crime or misdemeanor other than that which was the subject of 
direct inquiry before the court, ' as, when such matter might be indispensable for the 
elucidation of some material matter already produced in evidence by the \\;tness and 
directly inyolved in the issue ' the witness could claim his privilege as to such matter 
as fully as if he had been inquired of in chief toU(:hing such other crime or misdemeanor . 
• . . And when the eff~t of the 'I\;tness' testimony would not substantially amount to 
the furnishing of an item in a consecutive series of proofs tending to his com;ction for 
another crime or misdemeanor, it would be so remote, contingent, and intangible. as 
searcely to be of capacity to be considered of as legitimately resulting from his testimony 
in legal contemplation, in any sense to ilJvade his tme pri"ilege. At any rate, we can 
safely say. it would not 'prima facie' be so. And the arglUnent to maintain the contrary 
can only be supported by assuming that the privilege is absolute and unqualified. which 
is not only legally untnle as to it, but untme as to every other right and priVilege of the 
citizen, because they are all but component elements, not of natural liberty, but of civil 
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liberty. And the error of the hypothesis will abundantly appear in the absurdities 
evolved in carrying out, to its inevitable result, any givcn right or privilege of the citizen 
when so based. 1£, for instance, it were broadly admitted that the privilege in question 
was so based, and hence would be invaded whenever the incidental effcet of the testimony 
of the witness might in any degree be suggestive of sources of light that, when pursued, 
might lead to evidences upon whieh prosecutions might afterwards be founded against the 
witness for Qther crimes or misdemeanors; and abo (as contended for on the other side> 
that the witness is to be the sole judge of the occasion for the exercise of his privilege, it 
would be difficult to drive the machinery of government forward in its ordinary course. 
A Court, for instance, might then lawfully reCuse to try a cause, lest its investigation, by 
the instrumentality of the jury and \\itnesscs, might be suggestive of inquiries that might 
ultimately lead to evillence upon which a criminal prosecution might be afterwards 
founded against the presiding judge. Ami for a like reason, the Executive might fecI 
lawfully authorized to \\ithhold his ordinary communications from the Legislature; "and 
even that body might la .... iully decline to perform its ordinary duties upon the same 
grounds especially if the tnle privilege not only authorizes the citizen to \\;thhold 
criminating matter, but also any matter that might have a tendency to degrade
because, the very remedic:; for the future would oft(m be suggestive of the errol'S of the 
past, and these might not all he of ILIl excusable cast. fillt to ull objections of this class, 
it is a conclusive answer to say that, if, beyond reasonahle foresight, IIny such cases should 
arise under the operation of our statute rule, as would sccm to he dearly \\;thin its equity, 
although not embraced within its strict letter, all such special and unlooked-for cases 
would be as fully \\ithin its provisions, a.~ if embraced by its tenus. and \\;tnesses ill mch 
c:I.-treme cases would doubtless obtain full protection from the Courts." 

1861, Dt:~ao .. J., ill Pt"ople v. Kl'll!/, 24 N. Y. i4, 83: "But it is proposed by the appel
lant's counsel to push the constnlction of the Constitution a step further. A person is 
not only not compellahle to be a witness against himself in his own cause, or to testify to 
the truth in a prosecution against another person where the e\;dence given, if used as his 
admission, might tend to ('(>Ilvict himself if he should he afterwards prosecuted, but he is 
still prhileged from answering, though he is secured against his answers being repeated 
to his prejudice on another trial against himself. It is no doubt true that a precise aC
count of the circumstances of a given crime would afford a prosecutor some facilities (or 
fastening the guilt upon the actual offender, though he were not permitted to prove such 
account upon the trial. The possession of the circumstances might point out to him 
sources of evidence which he would otherwise be ignorant of, and in this way the \\itllesS 
might be prejudiL·ed. But neither the law nor the Constitution is so sedulous to screcn 
the guilty as the argument supposes. If a lllan cannot give evidence upon the trial of 
another person without disclosing circumstances which \\;Il make his own g·uilt apparent 
or at least capable of proof, though his account of the transactions should never be used 
as evideuL"t:, it is the misfortune of his condition and not any want of humanity in the 
law. If a \\itness objects to a question on the ground that an answer would criminate 
himself, he must allege, in substance, that his answer, if repeated as his admission on his 
own trial, would tend to prove him guilty of a criminal offence. If the case is so situated 
that a repetition of it on a prosecution against him is impossible, as where it is forbidden 
by a positive statute. I have seen no authority which holds or intimates that the v,;tness 
is privileged. It is not within any reasonable construction of the language of the consti
tutional prO\;sion. The term 'criminal case,' used in the clause, must be allowed some 
meaning, and none can be conceived other than a prosecution for a criminal offence. But 
it must be a prosecution against him,' for what is forbidden is that he should be compelled 
to be a 'witness against himself. Now if he be prosecuted criminally touching the matter 
about which he has testified upon the trial of another person, the statute makes it impos
sible that his testimony given on that occasion should be used by the prosecution on the 
trial. It cannot, therefore, be said that in such criminal case he has been made a witness 
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against himself, by force of any compulsion used towards him to procure, in the other 
case, testimony which cannot possibly be used in the criminal case against himself." 

This was the view once generally accepted throughout this country, in
cluding the lower Federal courts.4 

But in 1892 came the ruling in Counselman v. Hitchcock, ill the Federal 
Supreme Court.5 Up to that time, three rulings only, so far as appears, had 

'Federal: 1871. U.S.~.Brown.lSawyer531. Ark.); New l'ork: 1839. Perrine r. Striker. 
536. Fed. Cas. No. 14. 671 (statute held to 7 Paige 598. 600 (Will worth, C., apparently 
annul the privilege; DeadY, J.: .. If this is ruled as in the next case); 1841, Bank of Salina 
not the object and effect of the act. I confcss ~. Henry. 1 Bill N. Y. 555. Henry 1). Bank of 
I do not know what is"); 1883. U. S. I'. Salina. 5 Hill 523. 547 (statute making a usurer 
McCarthy, 18 Fed. 87. 89 (Brown. J.: "The cOlnpellable as a \\itnl'ss 'when plaintiff; "\Val-
statute. in preventing all possible usc of tcsti- worth. C.. held that the act .. removes the 
mony thus given. does away with the rcason constitutional difficulty in compelling them to 
for th'l rule. and .•• will be a complcte pro- answer. by declaring that the testimony given 
tectioll") ; 1890. Re Counselman, 44 Fed. 268 '" shall not be used." I'tc.; this was sup. 
(similar ruling. in a good opinion by Gresham. Ported by a vote of 13 to 8. the dissenters 
J.); Arkarua$: 1853. State 11. Quarles, 13 Ark. proceeding apparently on other grounds); 
307.310 (quoted wpra: statute as to aCCOnlp. 18·16. Bank 1'. Salion. 2 Denio ISS, 159 (stat-
lice·stestimony. held constitutional) ;1855, Plea- ute protecting against the usc of testimony 
sant 1'. State. 15 Ark. 624. 650 (preceding caso of a usurer on indictment. held not sufficient 
approved); 1899. State 11. Bach Liquor Co.. siuce a forfeiture also. recoverable by nction. 
67 Ark. 1(l.1. 55 S. W. 854 (State 11. Quarle's WtlS not cO"ered by the statute; on the prin-
approved; but on a trial for selling liquor. a ciple of § 2280. an/e); 1861. People r. Kclly. 
witness asked as to a purchase is Htill priYi- 24 No Y. 74. 82 (quoted supra; appli"d to the 
leged under the statute. because he is not" con- bribery Act ("of 1853); 1869, Lothrop t'. Clapp, 
cerned" in the offence cbarg(>d); Cali/ornif1.: 40 N. Y. (Hand) 328. 332 (statutory supple-
1857. Ex parte Rowe. 7 Cal. 184 (" Th(> statut" nll'ntary proceedings Ilgainst nn insolY('nt 
gives the witness that protection which WaH debtor; statute assumed to be constitutional) ; 
contemplated by the Constitution"); Geor- 1887. People r. Sharp. 107 N. y. 427. 441. 14 
aia: 1853. Higdon II. Heard. 14 Ga. 255. 259 N. E. 319 (preceding case followed; here the 
(gaming statute; .. they get tbat protection statute, P. C. § 79. contained also an exemp-
[of the Constitution] thus: answers filed. in tion from liability to prosecution, but this was 
cases originating under the act of 1764. cannot apparently not considered materinl); /It oTth 
be read in evidence against them in any crimi- Carolina: 18S0, La Fontaine to. Southern 
nal case whatever"); 1879, Kne{'\and r. Underwriters' Ass'n. 83 N. C. 132. 141 (exam-
State. 62 Ga, 395, 398 (" It is difficult to SI'C ination of an insolvent debtor; "the answ(,r8 
how that whieh can never be used against of the witness cannot be used against him in 
him can tend in the slightest degree to crillli- any criminal proceeding whatever. and his con-
nate the witness"; sanctioning Code § 4545) ; stitutional right . . . is maintained intact and 
Indiana: 1860. Wilkins 11. Malone, 14 Iud. full"; follo\\;ngLothropr. Clapp. N. Y.) ;1904. 
153, 155 (usury statute. held sufficient to Re Briggs,135N. C. 118. 47 S. E.403 (LsFon-
annul the pri,ilege; following State 11. Quarll's, tnine 11. Underwrit(>fS cited \\;th approval); 
Ark .• and Higdon 11. Heard. Ga.); 1879. State Pennsylvania: 1901. Rl' Kelly, 200 Pa. 430.50 
11. Enochs. 69 Ind. 314. 316 (Wilkins 11. !\lalone At!. 248 (Const. Art. 8. § 10. held to be not 
approyed); 1888. Bedgood v. State. 115 Ind. repugnant to § 9, and tb~rdore to he sufficient 
275. 17 N. E. 621 (rape; R. S. 1881. § 1800, to destroy the prh;lcj"(l' in dection cases; "his 
held to annul the prh'i1"l(e); Iowa: 1919. answpr could not be used against him in any 
Davison T. Guthrk. ISo Ia. 211, 172 N. 'V. lef(1l1 proceeding; th(>reforc he would besuhjer.t 
292 (Code § 4075, compdling answers of a to no penalty or fine ") ; '1' tl'lIlont: 1840. Smith 
judgment debtor, "but his answers ~h ,11 not 1'. Crane. 12 Vt. 491, 4(;3 Otedlield. J., 'obiter': 
be used." etc.. held valid: there Idrog no .. A rule that the testimony should be given in 
Fifth Amendment clause in the Iowa consti- all cases but should never after be used for the 
tution; Bee ante. § 2252; State~. Height. purpose of procuring l!. conviction of crime, 
cited ante. § 2252. is not referred to); Mi.- would ••• afford full protection to the wit-
8OUri: 1891, Ex parte BI:~kett. 106 Mo. 602, ness"). 
608, 17 S. W. 753 (gaining statute; "thero 5 1892, Counselman 11. Hitchcock. 142 U. S. 
can be no doubt that the language of the stat- 5-17. 12 Sup. 195 (quoted BUpra; denling with 
ute granting the protection ... is as broad Rev. St. § 860. and St. 1887. Feb. 1) ; applied 
as the constitutional pri\ilege"; following in the lower Federal Courts in the following 
People t'. Kelly. N. Y .• and People D. Quarles. cases: 1896. Ex pruie Irvine. 7-1 Fed. 954. 063 
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held such statutes ineffective; of these three, one liad afterwards been doubted 
in its own Court, It second was expressly ba~ed on the words of the local Con
stitution, and the third, in an 'obiter' approval of the second,. ignored an 
expressly contrary prior decision in its own jurisdiction.6 . The remaining 
decisions discrediting these statutes have all been subsequt>!li to Counselman 
v. Hitchcock.7 It is unfortunate that the Court in which the latter pronounce
ment was made should have allied itself with such feeble forces. 

The Federal BankTltpUnJ Act of 1898 (quoted ante, § 2281) at first received 
varying treatment in the different Federal Courts. Enacted as it was after 
the ruling in Counselman v. Hitchcock, and in the terms of the imperfect type 
of immunity above considered, it is difficult to imagine that its § 7 was 

(Counselman 11. Hitchcock recognized) ; 1807, 
U. S. 1'. Dell, 81 Fed. 830 (same) ; 1902, Foot v. 
Buchanan, 113 Fed. 156 (R. S. § 860, held still 
ineffective, since Counsclman v. Hitchcock, ex
cept so far as remedied by express statute). 

e MaasachuaeUs: 1871, Com. v. Emery, 107 
MIlS!!, 171, 182 (under a constitution forbid
ding that ono .. be compelled to accuse, or fur
nish evidenco against him~clf," the privilege is 
extended by the second phrase so as to protect 
from disclosure of .. tho circumstances of his 
offence the sources from which or the means hy 
which evidence of its commission or of his con
nection with it may be obtained, or xnade 
effectual for his conviction, ,,;t1lOUt using his 
answers as direct admissions against him," and 
hence, since" the tcrms of the provision in tho 
Constitution of M~chuHetts require a xnuch 
hronder interpretation" than that of New York 
the privilege remains, "HO long as he remains 
liable to prosecution criminally for any matters 
or caUses in respect of which he shall be exam
ined or to which his testimony shall relato ") ; 
New Hampshire: 1860, CUI'I'ier v. R. Co., 48 
N. H. 327, 332 (compulsory statute, held in
BufJirient for not providing .. that such dis
closures should not be used against them on 
trial for such offences, and thus ob,,-iating tho 
objection that they were required to furnish 
e\;dence against themselves" ; the ruling in 
People 11. Kell)', N. Y., approved; the N. II. 
Constitution being phrased as in MassachU
setts, more explicitly than that of New York, 
and this phrasing being noted in the opinion) ; 
1878, State II. Nowell, 58 N. H. 314 (under a 
statute providing immunity from persrcution 
L\lld also forbidding the testimony to be used, 
it was said that "if our statute went no further 
[than thE' .latter provision) in this respect, that 
case (of Emery, in Mass.) would be directly in 
point," and that the statute would then bo 
.. ineffectUal," citing only Emery's Case, and 
ignoring Currier II. R. Co.); V'irginia: 1873, 
Cullen 11. Com., 24 Gratt. G24, G:l:l (" Nothing 
short of complete amnesty to the witness, an 
absoluto wiping out of thc offence as to him, 
BO that he can no longer he prosecuted for it, 
will furnish that indemnity"; here applied to 

the duelling statute of 1870) ; 1881, 'femple II. 
Com., 75 Va. 802, 896, 002, 903 (precedingcaso 
doubted to some extent by a majority of tho 
Court). 

Thero was also, to be sure, the Tennessee 
casc, cited ante, § 2281, which implied the 
same result, bu twas itsel! in repudiation of 
its own prior doctrine. 

7 Califomia: 1894, Ex parte Clarke, 103 
Cal. 352, 37 Pac. 230 (statutory examination 
of an insolvent debtor, held improper; no pro
tecti ve c1uuse of any sort was in the statute; 
but tho COllrt approved Counselman II. Hitch
cock, obiter: the question apparently was not 
argued); 1804, Ex parte Cohen, 104 Cal. 524, 
530, 38 Pac. 3G4 (npproving the preceding ca80, 
obiter: ignoring Ex parte Rowe, cited Bupra, 
noto 4); Mi3souri: 1902, Ex parte Carter, 
lli6 Mo. 604, G6 S. W. 540 (Mo. Rev. St. 1899, 
§ 220G, held not to annul the privilege effect
ually; following Com. v. Emery, MIISB., and 
Counselman v. Hitchcock, U. S.); New York: 
1894, People v. Forbes, 143 N. Y. 219, 229, 38 
N. E. 303 (" It seems that in sUch cases noth
ing short of absolute immunity from prose
cution" can suffice; citing Counselman II, 

Hitchcock alone, although on the next pre
ceding page People II. Kelly, 8Upr(l., is cited for 
another point; the statement was wholly 
uncalled for in the case, and reprehensibly 
tended to unsettle the law in this jUrisdiction) : 
1903, People v. O'Brien, 17G N. Y. 253, 68 N. E, 
353 (P. C. § 342, relating to gambling offences, 
nnd prohibiting the SUbsequent receipt or 
testimony compulsorily obtained, docs not 
suffice to abolish the privilege, hecause it docs 
Dot giye complete immunity; People v. Kelly, 
supra, repudiated; Counselman 11. Hitchcock, 
U.S., followed); North Dakota: 1008, Inre Beer, 
17 N. D. 18·t, 115 N. W. G72 (Counselman v. 
Hitchcock followed. in a prosecution forvioluting 
the liquor law; holding Rev. Codes 1905, § 0383, 
ineffective); Wyoming: 1899, Miskimmins v. 
Shaver, 8 Wyo. 392, 58 Pac. 411 (Counselmnn 
II. Hitchcock, U. S. approved obiter). 

Contra: Penn81/1vania: 1911, Com. v. Cam
eron, 229 Pa. 592, 79 Atl, 169 (cited more Cully 
supra, n. 3), 
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framed by any friend of the Act. Its ineffectiveness to remove the prh'ilege 
has been settled.8 But no steps have been taken to substitute an effective 
phrasing. 

(2) In Canada, where no constitutional sanction prevents, this type of 
statute is given ~ffect according to its terms, without regard to its possible 
inefficacy in removing all risk of subsequent prosecution through clues 
obtained.9 

(3) Regardless, however, of the efficacy of such statutes to annul the 
privilege, and assuming that answers were duly made by the witness without 
disputing his compellability thereunder, the statutes have of course, according 
to their terms, the ef}'cct of preventing the later lise of such anSWers. This 
result has seldom, indeed, been invoked, but cannot be doubted. tO 

B Fell. IS99, Ro Scott, 95 Fed. 815 (§ 7, 
Bankruptcy Art 1898, Code § 8790, docs not 
deprivo the bankrupt of his privilege not to 
incrim inate himself in bankruptcy proceed
ings); Re Rosser. 96 Fed. 305 (same); 1900, 
Mackel v. Rochester, 42 C. C. A. 427, 102 Fed. 
314 (bankrupt compellable to anSWer, uncler 
the immunity grunted by § 7 of the Bankruptcy 
Act and U. S. Rev. St. § SGO); 1900, Re Frank
lin Syndicate, 114 Fed. 205 (§ 7, sub<!. 9. of 
the Bankruptcy Act. is a complete protection, 
taking away the prh;le~c; but the disclosure 
of documents which mi~ht be used against 
him will not be compelled); 1901, Re Smith, 
112 Fed. 509 (BankruptcY Act affords immu
nity to the bankrupt only); 1902, Re Shera, 
114 Fed. 207 (" an immunity similar to that 
which the Bankruptcy Act purports to afford 
is not sufficient"; citing Counselman r. 
Hitchcock); 1902, Re Nachibman. 114 Fed. 
995 (bankrupt held prh-ileged from disclosing 
the criminnl conduct of his business); 1903, 
Re Leslie,Il9 Fed. 406 (the refusal of [\ bank
rupt's discharge is not a penalty, but a ei\;J 
proceeding; and the bankrupt's prior testi
mony can be used therein, under BanJ..-ruptey 
Act, § 7); 19().t, U. S. t). Goldstein, 132 Fed. 
789, D. C. (pri\-ilege held not annulled, under 
§ 7 of the Al?t; the voluntary filing of a peti
tion is not a waiver); 1904, Re Hess, 134 Fed. 
109, D. C. (the Bankruptc~' Act, § 7 docs not 
abolish the pri,-ilege; but the decision pro
ceeds in part upon the erroneoUS ground _. 
ante, § 2258 tha.t the statute gi\'cs no pro
tection against use of the evidence in State 
courts): 1904, Burrell ·C. l\lontnna, 194 U. S. 
572, Z4 Sup. 7S7 (Stnte t). Burrell, 1\Iont., 
infra 'Affirmed); 190G, U. S. ~. Simon, 146 Fed. 
S!!, f>2 D. C. (applying Burrell t). Montunn, 
IlUpra; and also holding that a. bankrupt can
not be charged with perjury committed in 
bankruptcy proceedings because the statute, 
for'liidding the use of his testimony "in any 
crimina! proceeding," omits the usual excep. 
tir.,n for perjury committed therein; collect
ing the prior rulinge on this point); 1906, 

Edelstein v. U. S., 79 C. C. A. 328. 149 Fed. 
636, 642 (privilege held not annulled); lOll, 
Matter of George Harri~, 221 U S. 274, 31 
Sup. 557 (a court order en a bankrupt to 
deposit his books 'I\;th the receiver for usc 
only in the bankrupt settlement but not 
for criminal proceedings, docs not infringe 
the privilege, in spite of the possibility that 
the knowledge so obtained may he u3Cd to 
find other e\-idenee against him in criminal 
proceedings); 1920, Arndstein v. McCarthy, 
254 U. S. 71, 41 Sup. 26 (Bankruptcy Act, 
§ 17, held ineffective to remove the privilege) ; 
lIIinn. 1910, Stat.e v. Drew, 110 Minn. 247, 
124 N. W. 1091 (under thc State banking
frauds act, the prosecution ofiered the accused's 
schedules of assets filed in involuntary bank
ruptcy proceedings under the Federal act; 
held that the immunity granted was not broad 
enough to remove the prh;Jege); Mont. 1902. 
State 1'. Burrell. 27 Mont. 282, iO Pac. 982 
(privilege held not annulled). 

For other aspects of the Bankruptcy A ct. 
concerning prodUction of documents, sec ante, 
§ 2259 b, § 2264 a. 

D 1917, Re Ginsberg. 38 D. L. R. 261, Onto 
Hraud of creditors; the defendant havinl': 
claimed the priVilege, and the Court ha,;ng 
held that both Can. E,;d. Act § 5 and Onto 
E\;c. Act § 7 in tenns abrogated the privilege, 
held per Meredith. C .• J. 0., that the argument 
to the contrary that the Act's provision against 
using the answers afterwards in evidence 
"does not afford sufficient immunity in a case 
like this," was .. be~jde the question," for the 
terms of the A~t are ahsolute. and "whethe::
sufficient protection has bee., afforded by the 
sections to the witness who ;~ compelled to 
answer, is not for the Court, but for the Par
liament and the I,{'gisl~.tl\rc, to detclmine"). 

IQ 1908, Jacobs r. U. S., 1st C. C. A., 161 
Fed. 69·1 (under U. S. St. 1898, L 541, § 7). 
1908, AIkon V. U. S., 1st C. C. A., 163 Fed. 
810 (under U. S. Rev. St. 1878, § 860, now 
repealed); these cases are cited morc fully 
ante, § 2276, n. 9, on the point of waiver. 
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§ 2284. Future Emnslon of this Measure. The resort to immunity 
statutes seems to have proved itself a valuable and satisfactory aiel to the 
investigation and pr('secution of ('rime. Their only shortcoming is their 
large number; each statute affecting only a particular crime or small 
group of crimes. and the varied phraseolog~' being a source of needless con
fusion. The scope of topics to which this method of annulling the privi
lege is now applied is in some States so extensive that the whole subject should 
receive codification. in such States. by sumrnarizing in a single statute or code 
section all the prm'isions of that sort, with a reference to the several statutes 
in which thc,\" originated. This method has alread~' been proposed in Iowa.' 

But a more extensi\'c and efl'ective impronment would he to authorize the 
grant of irnrnunit~· in all crimes without exception, by a single statutory 
~ection. This has alread~' been done in Cllnadu.2 Such a measure should 
leave to the jUf\ge's discretion, in each instanee, to determine whether the 
immunity shouM be granted. With such flexibility the expedient of immunity 
grants would reath its maximum utility: 

1!1:!I, :\lr. Je,MC L. Drc~' (Chainnan of the Committee on Criminal Law and Criminology 
of the Illinois State Bar .\,s()('iation). "Proposed ncfonns in Illinois Criminal Law and 
Procedure" (.Juurnal uf Criminal Law and Criminology. XII. 3S I): .. It is proposed that 
the present immunity statute of JIIinois. which is now limitetl in its operation to cases of 
bribery ancl attempted hrihery, be extended hy law to make it of general application. ~o 
good reason is perceived why this salutary stutute sllOuld he so limitecl as it is in its pro
visions. The proposccl immunity statute woultl provide most effectual means for ferret
ing out crimes whef(' uncleI' existing law in many cascs it is quite impossible to obtain the 
facts. or if obtained. to !:et them ill usahle form. Under the present law, excepting in 
the two eases mentioned ill the statute. a number of persons may be engaged in the prosecu
tion of nn unlawful enterpri!<C. and if they all daim their constitutional privileges against 
giving evirlenre which might tend to incriminate themselves, no e\;rlenee of the commis
sion of the crime ean be hnd, ancI all go unwhipped or justice. The proposed statute would 
authorize the court to enter an immunity order as to some of the parties to the crime and 
compel them to furnish evidenre upon which others cuuld be tried. and thus prevent a 
total failure in the administration of justi('C in su('h cases. This would material\~' aid ill 
procuring ('viclence in gaming cast'S. cases agninst disorderly houses. riots. eonspiracic!> 
and in many others that rc.ldiiy suggest themselves. From the standpoint of the prose
cutor, whose business it is to enforce the law ancl to make it a living power for the general 
welIare, this reform is much needed." 

§ 2284. I It wa.q propoS('d by tho Iowa 
Code Commission in 1919; it is commented 
on. with BOund seholnrsbil'. in thl) following 
article: D. O. McGo\·ney ... Self-Criminating 
lIud Self-Disgracing Testimony: Code Revi5ion 
Bill." Iowa Law Bulletin,\'. 175. ;\Iarch. HJ20. 

2 Quoted ante. § 22Sl. 
One additionnl rt'llson for declaring a gen· 

ernl power in the judge is that in some class~s 
of CllSo!S. as the law now "tand~. nn innocf'nt 
accused is at an unfair disadvantage in pro-

dlJcing tt'stimony. the prosecuting attorne~' 
ha\'ing the I'lCclusive power to induct' certain 
kind~ of v.;tnesses to open their mouths; ~. O. 
1893. Grasty's Trial. Md .• 5 ArneI'. St. Tr. 
216. 239 (the accused editor had exposed the 
gambling practiced with tolerance of the police. 
and was prosecutf'd for libel. hy pressure from 
11 ring of corrupt politicians; the accused endeav
ored to prove truth: but as each gambler 
claimed privilege. no testimony from those 
60urccs was obtainable), 

END OF VOL. IV. 
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