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BOOK I. ADMISSIBltfty (continued) 

PART 11. ' RULES OF AUXILIARY PROBATIVE POLICY (continued) 

TITLE H.-ANALYTIC RULES: THE HEARSAY RULE 
CHAptER XLnI 

INTRODUCTORY: THEORY AND HISTORY OF THE HEARSAY RULE 

§ 1360. Nature of the Analytic Rules. 
§ 1361. Nature of Hearsay, as an Extra..judi

ciaJ Testimonial Assertion. 
§ 1362. Theory of the Hearsay Rule. 

§ 1363. Spurious Theories of the Hearsay 
Rule. 

§ 1364. History of the Hearsay Rule. 
§ 1365. Cross· examination and Confrontation. 
§ 1366. Division of Topic.!. 

CHAPtER XLIV 

SUB-TITLE I. THE HEARSAY RULE SATISFIED 

TOPIC I. By CROSS-EXAMINATION 

§ 1367. 

§ 1368. 
§ 1369. 

§ 1370. 

§ 1371. 

§ 1372. 

In General 
Cross examination as a distinctive and 
vital feature of our Law oi Evidence. 
Theory and Art of Cross· examination. 
Other Rules concerning Cross·exami
nation. discriminated. 
Cross-examined Statements not an 
Exception to the Hearsay Rule. 
Opportunity of Cross examination as 
equivalent to Actual Cross examina
tion. 
Division of Topics. 

1. Kind of Tribunal or OScer. as a!lectinl 
Opportunity of Cross-exlmination 

§ 1373. 

§ 1374. 

Gencral Principle; Sundry Tribunals 
(Commissioners of Land-titles, Pilot
age, Bankrupt<lY, etc., Arbitrators). 
Testimony at Coroner's Inquest. 

v 

§ 1375. 

I. 

§ 1376. 

§ 1377. 

§ 1378. 

§ 1379. 

§ 1380. 
§ 1381. 
§ 1382. 
§ 1383. 

§ 1384. 

Testimony before Committing Magis
trate or Justice of the Peace. 

all affecting of 

Depositions; Effect of Other Priaci
pies Discriminated. 
General : Opportunity of 

required. 
Same: Notice and Sufficient Time: 
Attendance curcs Defective Notice. 
Same: Plural Depositions at Same 
Time and Different Places. 
Same: English and Canadian Statutes. 
Same: . U. S. Federal Statutes. 
Same: U. S. State Statutes. 
Same: Depositions in • Perpetuam 
Memoriam' ; Depositions for Use 
without the State; King's or Am
bassador's Testimony. 
Affidavit/!. 

, 
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§ 1385. 
, 

Preliminary Rulings on • Voir Dire'; 
Testimony by an Opponent; Ex parte 
Expert Investigations; Reading a 
Prepared Report" 

3. Issues and Parties, as affecting Oppor
tunity of Cross-examination 

§ 1386. General Principle; Issue and Partiefl 
must have been Suhstantiallythe Same. 

§ 1387. Issue the Same. 
§ 1388. Parties or Privies the Snme. 
§ 1389. Deposition used by Either Party; 

Opponent's Usc of a Deposition taken 
but not read. 

4. Conduct of the Cross-examination Itself, 
as affecting Opportunity of Cross-ez
amination 

§ 1390. Failure of Cross-exlImination through 
Witness' Death or Illness. 

§ 1391. Failure of Cross-examination through 
the Witness' Refusal to answer or the 
Faul t of the Party offering him. 

§ 1392. Non-Responsive Answers; General 
or .. Sweeping" Interrogatories. 

§ 139:3. Lack of Interpretation for a witness 
Alien, Deaf-and-Dumb. etc. 

§ 1394. Sundry Insufficiencies of Cross. ex
amination. 

CHAPTER XLV 

ToPIC n. - By CONFRONTATION 

1. General Principle of Confrontation 
§ 1395. Purpose and Theory of Confrontation. 
§ 1396. Witness' Presence hefore Tribunal 

may be Dispensed with, if not Ob
tainable. 

§ 1397. Effect of Constitutional Sanction of 
Confrontatio!l in Criminal Cases. 

§ 1398. Same: State of the Law in the Vari
ous J urisdictiollS. 

§ 1399. Confrontation, as requiring the Tri
bunal's or the Defendant's Sibht of 
the Witness. 

I. Circumstances of Necessity Dispensing 
'-. with Witness' Personal Presence 
§ 1401. Preliminary Distinctions; (a) Dep

osition and Testimony; (b) Civil 
and Criminal Cases; (c) Taking and 
Using a Deposition. 

§ 1402. General Principle of Necessity or Un
availability. 

§ 1403. Specific Cases of Unavailability: 
(1) Death. 

§ 1404. Same: (2) Absence from Jurisdiction. 
§ 1405. Same: (3) Disappearance; Inability 

to Find; (4) Opponent's Procurement. 
§ 1406. Same: (5) Illness, Infirmity, Age. 
§ 1407. Same: (6) Imprisonment; (7) Offi

cial Duty or Privilege; (8) Distance 
of Travel. 

§ 1408. 

§ 1409. 

§ 1410. 
§ 1411. 

§ 1412. 

§ I·1l3. 

§ 1414. 
§ 1415. 

§ 1416. 

§ 1417. 

§ 2418. 

XLVI 

Same: (9) Insanity, or other Mental 
Incompetency. 
Same: (10) Disqualification by In
terest or Privilege in the Cause. 
Sume: (11) DisqUalification by Infamy. 
Statutes affecting Depositions . de 
hene esse.' 
Statutes affecting Depositions' in per
petuum memoriam.' 
Statutes affecting Former Testi
mony. 
Proof of Unavailability of Witness. 
If Witness is Available for Testifying, 
Deposition is not Usable. 
Same: Rule not applicable (1) to 
Deposition of Party-OpPonent; or 
(2) to Deposition containing Self-Con
tradiction ; but applicable (3) to 
Deposition of OPPOnent's Witness, and 
(4) to Former Testimony in Malicious 
Prosecution. 
Same: Exceptions to the Rule for 
(1) Chancery and analogous Pro
ceedings; (2) Commissions by 'Dedimus 
Pot.cstat~m' ; (3) Depositions • in 
Perpetuam Memoriam'; (4) WilI
Probates; (5) Bastardy Complaints, 
(6) Sundry Cases. 
Anomalous Statutes by which no 
necessity suffices to admit. 

-EXCEPTIONS TO THE HEARSAY RULE 

§ 1420. 

§ 1421. 
§ 1422. 

§I423. 

bTROIl1JOTORT: GENERAL THWORT OF 'tHE 

Principle of the Exceptions to the 
Hearsay Rule. 
First Principle; Necessity. 
Second Principle: Circumstantial 
Guarantee of Trustworthiness. 
Incomplete Apvlication of the Two 
Principles. 

, 

• 

-VI 

§ 1424. 

§ 1425. 
§ 1426. 
§ 1427. 

Witness-Qualifications, and other 
Rules, also to be applied to Statementa 
admitted under these Exceptions. 
Outline of Topics for each Exception. 
Order of Considering the Exceptions. 
}o'uture of the Exceptions. 



CONTE~T'" 

CHAPtER XLVII 

TOi'IC I. - DYl1i'o TlEC'I,ARATIONS 

§ 1430. Hietorr: St,atut~B. 

1. The Necessity Principle 

§ 1431. Srope of the> Principl~. 
§ 1432. Rule Applicable in rertain Criminal 

Cnoes only. 
§ 1433. D(~llth in Question must ~ the Dr-

rlnrant's, 
!\ 1434. Cirrumstances nf the Death related .. 
1\ 1435. Furt hrr Lilllitation~ rej('ctrd. 
§ H3ii. Foregoing Limitations in1)lroper. 

2. The Circumstantial Guarantee 
§ 14:11', In ~I'nernl; Snle.:mity of the fiitllotixm. 
§ 14:19. C()n~riou~ne8s of tlw Approach nf 

Denth; Subsequent Confirmation. 
§ 1440. Certainty of Death. 
§ 14·11. Speediness of Death. 
§ 1442. Consciousness of Approaching Denth. 

bow determined. 

§ 1443. Re\'cngeful F('rling~; Theological Be
lief. 

S. Testimonial Qualifica:ions, and Other 
Independent Rules of Evidence, ac 
applied to this Elception 

§ 1445. To~timoninl Qualifications: Infamy, 
Insanity, Interest, Recollection, Lend
ing Question~, Written Declaratioll8, 
etc. 

§ 10141). Testimoninl ImpearhnH~nt and Re-
hahilitation. 

§ 14·li. Hule> against Opinion Eddl'nrC'. 
§ ].148. Rule of Complet{'ne~~. 
§ 1449, Rull' of Producing Originnl of n Docu-

ment. 
§ 1450. Hille of PrefC'rring Written Tl'8timony. 
§ 1451 .• Jlldge nnd Jur~·. 
§ 1452. Declarations usable by Either Party. 

CHAP'l'ER XLVII) 

TOPIC II, - STA TElIIEN'lS OF I"",C1S AGAINST IN'tEREST 

§ 1455. In general; Statutes. 

1. The Necessity Principle 

§ 1456. Death, Absence, Insanity, etc., as 
making the Witness Unavailable; 
Receipts of a Third Pereon. 

S. Thll Circumstantial Guarantee 

§ 1457. General Principle. 
§ 1458. Statements predicating a Limited In

terest in Property. 
§ 1459. Same: Other Statements (Admil!6ions, 

ete.) about Land, discriminated. 
§ 1460. Statements predicating a Fact against 

Pecuniary Interest; Indorsements of 
Payment; Receipts. 

§ 1461. Statements of Sundry Facts affecting 
Interest. 

§ 1462. The Fact. not the Statement, to be 
against Interest. 

§ 1463. Facts mayor may not be against In
terest, according to the Circumstances 
or according to the Parties in Dispute. 

§ 1464, ~'ll Motive to Misrepresent; Prepon
deran~.e 01 Interest; Credit and Debit 
Entries. 

§ 1465. Statement admissible for All Facts 
contained in it; Separate Entries. 

§ 1406. 

§ 1467. 

§ 1468. 

§ 1469. 

Against, Interl'st at the Time of tho 
Statement: Creditor's Indol:sement of 
Payment on Note or Bond; Statute 
of Limitations. 
Statement to he made 'Ante Litem 
Motam.' 
Die~erving Interest to be shown by 
Independent EvidencIl. 
Statement may be Oral as well as Writ
ten. 

3. Teetlmonial Qualifications, and Other 

.. 
'\Ill 

Independent Rules of Evidence and 
Substantive Law 

§ 1471. Testimonial Qualificstions. 
§ 1472. Authentication. 
§ 1473. Tenant's Statement used 

Landlord's Title. 

• agaInst 

§ 1474. Principal's Statement ul!ed against 
Surety. 

§ 1475. DistiLlctionbetweenStatementsagainst 
Interest, Admissions, and Confessions. 

•. arbitrary Limitations 

§ 1476. History of the Exception; StBtement 
of Fact against Penal Interest, ex
cluded; Confessions of Crime by a 
Third Person. 

§ 1477. Same: Policy of this Limitation. 
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CHAPTER XLIX 

TOPIC III. -DF:(,I,ARATIONS ABOUT FAMILY HISTORY (PEDIGREE) 

§ 1480. In Il:eneral; Statutory Pr()\·iNions. 

1. The Necessity Principle 
§ 1481. Death, £'t£' .• of Dl'clnrant or or Famil~·. 

I. The Circumstantial Guarantee 
§ 1482. General Principle. 
§ 148.1. Declarations must have been beforl' 

Controversy. 
§ 1484. No Int£'rest or Motive to Deceive. 

3. Testimonial Qualifications and other 
Independent Rules of Evidence 

§ 1485. (1) Testimonial Quah/i"ations. 
§ 14811. (a) Sufficiency of the Declarant's 

Means of Knowledge; General Prin
ciple. 

§ 1487. Same: Declarations of Non-Relatives. 
§ 1488. Same: Reputation in the Neighbor

hood or Community. 
§ 1489. Same: Declarations of Relatives; 

Distinctions betwccn different Kinds 
of Relatives. 

§ 1490. Same: Deelarant's Qualifications 
must be Shown. 

§ 1491. 

§ 1492. 

§ 1493. 
§ 1494. 

§ 1495. 

§ 1496. 

§ 1497. 

Same: Relationship always Mutual; 
connecting the Declarant with Both 
Families. 
Same: Relationship of Il1egitimate 
Child. 
Same: Testimony to one's Own Age. 
Same: Statements of Family History, 
to Identify a Person. 
(b) Form of the ASilertion: Family 
Bibles or Trees, Tombstones, Wills, 
etc. 
(2) Authentication; Proving Indi
vidual Authorsbip. 
(3) Production of Origin III Document; 
Prefl.'rred Writings. 

2 and 3. Kind of Fact that may be the 
Subject of the Statement 

§ 1500. General Principle. 
§ 1501. Statements as to Place of Birth, 

Death, etc. 
§ 1502. Sundry Kinds of Facts. 

4. Arbitary Limitations 
§ 1503. Kind of Issue or Litigation involved. 

• CHAPtER L 

TOPIC IV. - Al'l'ESTATION OF A SUBSCRIBING WITNESS 

§ 1505. Theory of the Exception. 

1. The Necessity Principle 

§ 1506. Attester must be Deceased. Absent 
from Jurisdiction. ct<'. 

I. The Guarantee 

11507. Gilnernl Principle. 
§ 1508. Who is an Att~8ter; Definition of 

Attestation. 

3. Testimonial Principle 
§ 1510. Attester must be Competent at time 

of Attestation. 
§ 1511. Implied Purport of Attestation: 

(1) All Elements of Due Execution 
Implied. 

§ 1512. Same: Lack of Att£'station-Clause is 
Immaterial. . 

§ 1513. Same: (2). Must the Maker's Signa
ture or Identity also be otherwise 
proved? 

§ 1514. Attester may be Impeached or Sup
ported like other Witnesses. 

LI 

TOPIC V. - REGULAR ENTRIES 

§ 1517. In geBCral. 
§ 1518. Hi8tory of th£' two Branches of the 

Exception. 
§ 1519. Statutory Rei\llation. 

A. REGULAR ENTRIES IN GENERAL 

1. The NecessIty Principle 

§ 1521. Dl.'llth. Absence, etc., of the Entrant; 
Corporation Books: Carriers' Books; 
Bankers' Books; Hospital Books. ... 

Vlll 

• 

2. The Circumstantial Guarantee 
§ 1522. Reasons of the Principle. 
§ 1523. Regular Course of Business; (1) Busi-

ness or Occupation. . 
§ 1524. Same: English Rule: Duty to a Third 

Person. 
§ 1525. &rne: (2) R«!gu!arity. 
§ 1526. Contcmporan('ous with the Trana

action. 
§ 1527. No Motive to Misrepresent. 
§ 1528. Written or Oral Statement. 

, 
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3. Testimonial Qualifications. and Other 
Independent Rules of E~dGnce 

§ 1530. Personal Knowiedge of Entrant; 
Entries by Bookkeeper, etc., on re
port of Salesman, Teamster, eet. 

§ 1531. Form or Lo.ngu!lge of Entry; Im
peaching the Entrant's Credit. 

§ 1532. Production of Original Book. 
§ 1533. Opinion Rule. 

• 

B. PARTIES' ACCOUN'I'-BoOKB 

§ 1536. In Genem\. 

§ 1537. 
§ 1538. 

§ 1539. 

§ 1540. 

~ 1541. 

§ 1542. 
§ 1543. 

§ 1544. 

1. The Necessity Principle 
Nature of the Necessity. 
Not admissible where Clerk was 
Kept. 
Not admissible for Cash Payments or 
Loans. 
Not admissible for Goods delh'ered 
to Others on Defendant's Credit. 
Not admissible for Terms of Special 
Contract. 
Not admissible in Certain Occupations. 
Not admissible for Large Items or for 
Immoral Transactions. 
Rules not Flexible; Existenee of 
Other Testimony in Specific Instanee 
does not exclude Books. 

• 

I. The Circumstantial Guarantee 
§ 1546. General Princip!!! ; Regulo.ri ty of 

Entry in Coursc of Business. 
§ 1547. Regularity, as affet'ting Kind of Oc

cupation or Business . 

, § 1548. Same: as affecting Kind of Book; 
Ledger or Day-book. 

§ 1549. Same: as affecting Kind of Item or 
Entry; Cash Entry. 

§ 1550. Contemporaneousness. 
§ 1551. Book must bear Honest Appearance. 
§ 1552. Reputation of Correct and Honest 

Bookkeeping. 

3. Testimonial Qualifications, and Other 
Independent Rules of Evidence 

§ 1554. Party's Suppletory Oath; Cross-ex
amination of Party; Use of Books by 
or against Suni\'ing Party. 

§ 1555. Personal Knowledge of Entrant; 
Party and Salesman Verifying jointly, 

§ 1556. Form and Language of Entry; At>
sence of Entry. 

§ 1557. Impeaching thA Hook; Opponent's 
Use of the Book as containing Ad-

• • mIssIons. 
§ 1558. Production of Original Book; Ledger 

and Day-book. 

4. Present Exception as affected by 
Parties' Statutory Competency 

§ 1559. Theory of Usc of Parties' Books S3 

Hearsay. 
§ 1560. Sta.tutory Competency as Abolishing 

Necessity for Parties' Books; Using 
the Books to aid Recollection. 

§ 1561. Relation of this Branch to main Ex
ception; Books of Deceased Party; 
Books of Party's Clerk. 

CHAPTER. LII 

TOPIC VI. SUNDRY ST .... TE~IENTS OF DECEASED PERSONS 

A. DECLARATIONS ABOUT PRrv.\TE BOUNDA-
RIES 

§ 1562. Introductory. 
§ 1563. History of the Exception. 
§ 1564. General Scope of the Exception. 
§ 1565. Death of Declarant. 
§ 1566. No Interest to Misrepresent; Owner's 

Statement, excluded. 
§ 1567. Massachusetts Rule: Declarations 

must be made (1) on the Land, and 
(2) by the Owner in Possession. 

§ 1568. Knowledge of Declarant. 
§ 1569. Opinion Rule. 
§ 1570. Form of Declaration: Msps, Surveys, 

etc . 
• 

• 

§ 1571. Discriminations as to • Res Gestm " Ad
missions, etc. 

§ 1573. 

§ 1574. 

B. ANCIENT DEED-RECITALS 

Ancient Deed-Recitals, to prove Lost 
Deed. or Boundary, or Pedigree, or 
Destroyed Records. 
Other Principles Discriminated. 

• 

C. STATEMENTS BY DECEASED PER
SONS IN GENERAL 

§ 1576. Statutory Exception for a.1I State
menta of Deceased Persons. 

CHAPTER I.JU 

TOPIC VII. . REPUTATION 

§ 1580. In General. 2. The Circumlitantial Guarantee 

A. LAND-BoUND.\RIES AND LAI"D-CUSTO!'dS 

1. The Necessity Principle 
§ 1582. Matter must be Ancient. 

• 
IX 

§ 1583. General Principle: Reputation as 
Trustworthy. 

§ 1584. Reputation, but not Individual Al!
sertion • 
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§ 1585. Reputation not to Specific Acts. 
§ 1586. Reputation only to Matters of Gen

eral Interest. 
§ 1587. Same: Application of the Rule; Pri

vata Boundaries. Ti tie. or Possession. 
§ 1589. Reputation as (1) • Post Litem Motam'. 

or (2) from Interested Persons, or 
(3) Favoring a Right. 

3. Testimonial Qualifications. and Other 
Independent Rules of Evidente 

§ 1591. Reputntion must come from Compe
tent Sources; Reputation in Another 
District. 

§ 1592. Vehicle of Reputation: Old Deeds. 
Leases. Maps. Survey!!. etc. 

§ 1593. Same: .Jury's Verdict as Reputation. 
§ 1594. Same: Judicial Order or Decree. or 

Arbitrator's Award. as Reputation. 
§ 1595. Negative Reputation. 

B. EVENTS OF GENERAL HISTORY 

§ 1597. Matter must be Ancient; Statutory 
Regulation. 

§ 1598. Matter must be of General Interest. 
§ 1599. Discriminations: (1) Judicial Notice; 

(2.) Scientific Treatises. 

C. MARRIAGE AND OTHER FAcrs OF 
FAMILY HISTOny 

§ 1602. 

§ 1603. 

§ 1604. 

§ 1605. 

§ 1606. 

Reputation of Marriage; General 
Principle. 
Same: What constitutes Reputation; 
Divided Reputation; Negative Repu
tation. 
Same: Sufficiency of Reputation-Evi
dence, discriminated. 
Reputation of other Facts of Family 
History (Race-Ancestry, Legitima('~·. 
Relati:mship, Birth. Death, etc.). 
Same: "Notorious" Recognition of 
nIegitimate Child by Parent. 

• 

D. MORAL CHARACI'ER (PARTY OR WIT!lE!I!I) 

§ 1608. Reputation and Actual Character. dis
tinguished. 

§ W09. Reputation not a .. Fact". but Hearsay 
Testimony. 

§ 1610. General Theory of Use of Reputation 
as E\oidellce of Character. 

§ 1611. Reputation. distinguished from 
Rumors. 

§ 1612. Rer,1Jtation must be General; Dhoided 
Reputation. 

§ 1613. Same: Majority need not have 
Spoken. . 

§ 1614. Same: Never hearing anything 
Against the Person. 

§ 1615. Reputation must he from Neighbor
hood of Persoll. 

§ 1616. Same: Reputation in Commercial or 
other Groups. not the Place of Resi
dence. 

§ 1617. Time of Reputation: (1) Reputation 
before the Time in Issue. 

§ 1618. Same: (2) Reputation after the Time 
in Issue. 

§ 1619. Other Principles affecting Reputa
tion, discriminated (Character in 
Issue. Witness' Knowledge of Reputa
tion, Belief on Oath). 

§ 1620. Kind of Character: (1) Chastity: 
(2) Housc of III-fame; (3) Common 
Offendcr; Illegal Sale of Liquor or 
Drug. 

§ 1621. E'lme: (4) Sanity; (5) Temperance; 
(6) Expert Qualifications; (7) Negli
gence; (8) Animal's Character. 

E. SUNDRY FACfS 

§ 1623. Reputation to prove Solvency; or 
Wealth. 

§ 1624. Reputation to prove Partnership. 
§ 1625. Reputation to prove (1) Legal Tradi

tion; (2) Incorporation. 
§ 1626. R~utation to prove Sundry Facti!. 

CHAPtER LIV 

TOPIC VIII. . OFFICIAL STATEMENTS 

A. GENERA.L PRINCIPLE!! OF THE E:XCEPI'ION 

§ 1630. 
§ 1631. 

§ 1632. 

§ 1633. 

Name of the Exception. 
The Nece8llity Principle: Incon
venience of Requiring the Official's 
Attendance. 
The Circumstantial Guarantee of 
Trustworthiness: Official Duty; 
Publicity. 
Nature of the Duty; General Prin
ciples (No Statute required: Foreign 
and De Facto Officers; Deputies; 
Writings; Motive to Misrepresent). 

§ 1633a. Same; Required Statements by Non
Official Persons. 

I 1634. Publicity or the Document as Es
eential. 

§ 1635. Personal Knowledge of the Official; 
Notary's Knowledge. 

§ 1636. Proposed Enlargement of the Rule. 

B. ApPLICATION TO SPECIFIC KINDS 
OF DOCUMENTS 

§ 1637. Three Types of Documents: Regil!
ter, Return, and Certificate. 

§ 1638. Other Rules applicable to Official 
Documents, discriminated (Produc
tion of Original. Authentication. 
Pri.-ilege, etc.). 

1. Registers and Records 
§ 1639. General Principle; Sundry Kinds 

of Registers. 
§ 1640. Assessors' Books; Electoral Regis

ters. 
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§ 1641. 

§ 1642. 

§ 1643. 
§ 1644. 

§ 1645. 

§ 1646. 

§ 1647. 

§ 1648. 

§ 1649. 

§ 1650. 

§ 1651. 

§ 1652. 

§ 1653. 

§ 1654. 

§ 1655. 

§ 1656. 

§ 1657. 

§ 1658. 
§ 1659. 
§ 1660. 

§ 1661. 
§ 1662. 

§ 1663. 

§ 1664. 

§ 1665. 

§ 1666. 

Military and Naval Registers; Ship's 
Log-book. 
Registers of Marriage, Birth, and 
Death; History and General Pol-
• 
ICY· 
Same: Theories of Admissibility. 
Same: State of the Law in Various 
Jurisdictions. 
Same: CertificBtes of Birth, Mar
riage, or Death. 
SBme: Personal Knowledge as re
quired in such Registers (Age, Cause 
of Death, etc.). 
Registers of Land Title; Shipping 
Registers; Timber-Marks and Stock
Brands. 
ReKisters of CO:l.Yeyances: General 
Principle; Mode of Providing Proof 
of Genuineness I)r Execution . 
Same: Registci' admissible only to 
preye Deeds lawfully Recorded. 
Same: History of the Law in Eng
land. 
Same: State c·f the Law in the 
United States aud Canada. 
Same: Registry out of the Juris
diction. 
Same: Modes of Proof Available 
when Registration is Unauthorized. 
Same: Register as Evidence of 
Other Mat.ters Recorded. 
Same: Sundry Questions involving 
Certified Copies and Sworn Copies of 
the Register. 
Same: Other Principles of Evidence, 
discriminated. 
Record of Assignment of Patent (of 
Invention). 
Record of Wills. 
Records of Government Land-Office. 
Judicial Record!! (Record of Convic
tion of Crime; Judicial Establish
ment of. Lost Documents). 
Records of Corporation. 
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§ 1674. Certili.cates, in General; Sundry In

stan~"s, at Common Law and by 
Statute; Certiflcatcs by Private 
Persons. 
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LIST OF LATEST SOURCES EXAMINED 

THE: following Tables show the dates of latest sources examined, and the 
editions of legislative sources used. 

TABLE I 
Table I shows in Col. 2 the code or compilation of legislation used. 
Col. 3 shows the latest year-laws (session laws) examined. 
Col. 4 shows the latest official report of judicial decisions cited. For Eng

land and Ireland, only the official reports were examined. For Canada, only 
the unofficial reports (Dominion Law Reports) were examined; as no table 
of parallel citations is available, the official reports are not cited in this book 
for cases reported since 1912 (the date of beginning of the D. L. R.); hence, 
the official report here shown in Col. 4 is merely the latest volume Olat had 
appeared at the time of going to press; indicating that the dtations of cases 
in this work will include at least the cases down to those official numbers of 
volumes, as well as a few later ones. For the United States, only the unofficial 
reports (National Reporter System) were examined; except for .t1Jaska, 
Hawaii, Philippine Islands, and Porto Rico, and for District of Columbia 
down to 1919, these not being included in the ~ati()nal Reporter System. 
Parallel citations of the official reports are inyariubly given, so far as these . 
had appeared at the date of going to press. The official report shown in 
Col. 4 is merely the latest volume c:~ed; the cases examined come down to 
a later date in the unofficial citations (Table II). 

Col. 5 shows, by juri~ictions, the latest unofficial report examined and 
cited, for Canada, the Dominion Law Reports; for the United States, 
the Na.tional Reporter System. 

The decisions of the Appellate (intermediate) Courts which exist in some 
States have been cited only on interesting matters for which there is scanty 
authority; partly because their rulings are not final (except in Texas and 
in Oklahoma, for criminal cases), and partly because in some jurisdictions 
they are expressly made not binding as precedents. The rulings of Federal 
District Courts have also been ieft unnoticed to a similar extent . 

.. 
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LIST OF LATEST SOURCE." EXAMINED 

TABLE I. JUDICIAL AND LEGISLATIVE SOURCES USED 

SrAT01'E8 

• • 

JUBI8DlariON 

Revision or Code Edition Used 

ENGLAND: 
Rules of Court, ed. 1922 

IRELAND: 

CANADA: 
Dominion Revised Statutes of C. 1906 
Alberta [see Northwest Territories) 

Rules of Court 1914 
British Columbia Revised Statutes 1911 

Supreme Court Rules 1912 
Manitoba Revised Statutes 1913 

Rules of Court 1913 
New Brunswick , Consolidated Statutes 1903 

Rules of Court 1909 
Newfoundland Consolidated Statutes 1916 
Northwest Terr.! Consolidated Ordinances 1898 
Nova Scotia Revised Statutes 1900 

Rules of the Supreme Court 1919 
Ontario Revised Statutes 1914 

Rules of Practice and Procedure 
1913 

Prince EdtDard 
Island I 

Saskatchewan Revised StatutRs 1920 
Yukon Consolidated Ordinances 1914 

UNITED STATES: 
Federal Revised Statutes 1878 

U. S. Code 1919' 

• 

Alabama Code 1907 

I 

Latest 
Annual 
Laws 

Examined 

1921 

1921 

1921 
1921 

1921 

1921 

1921 

1921 
1904 
1921 

1921 

1920 
1921-2 
1920 

1922 to 
June 1 

1919 

REI'OBtEIl DECISION!! 

Latest Official 
Report Cited 

1922 K. B. 1 
1922 Ch. 1 
1922 P. to 

June 1 
1922 A. C. to 

June 1 
1921 L. R. 

Ire. 

62 Can. Sup. 
16 Alta. 

28 B. C. 

30 Man. 

47 N. B. 

9 Newf. 
7 N. W.Terr. 
53 N. S. 

490nt. 

2 P. E. I. 
14 Sask. 

258 u. S. 

206 Ala. 
17 Ala. App. 

Latest Unoffi· 
cial Report Ex

amirwd 

65 D. L. R. 
65 D. L. R. 

65 D. L. R. 

65 D. L. R. 

65 D. L. R. 

65 D. L. R. 

65 D. L. R. 

65 D. L. R. 
65 D. L. R. 
65 D. L. R. 

42 Sup. 
279 jt'ed. 
10 Porto 

Rico Fed . 
1 Extra-ten. 

Cas. 
91 So. 
91 So. 

I The legislation and decisions of this region are now continued by those of Alberta. Saskatche
wan. and Yukon. 

I Thero being no Compilation here. and the Evidence Act of 1889 having codified most of the 
rules. no search was made for statutes prior to 1889. except that those of 1873 and 1887. dealine 
with Evidence. were coUated. 

• At the time of gOing to press. still pending in the Senate: pas:..oo in the House of 
atives. May 16. 1921. 
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LIST OF LATEST SOURC&g EXAMINED 

TABLE I. JUDICIAL AND LEGISLATIVE SOURCES USED Continued 

Jtn"IUIO'H01f 

Alaska 
Arizona 
Arkansas 
California 

Colorado 
Columbia (Dist.) 
Connecticut 
Delaware 

Florida 
Georgia 

Hawaii 
Idaho 
Illinois 
Indiana 

Iowa 

Kamas 
Kentucky 

Maine 
Maryland 

Massachusetts 
Michigan 
Minnesota 
Miuissippi 

Missouri 

Montana 
Nebraska 
Nevada 
New Hampshire 
NetDJersey 

STATUiEd 

Reviaion Or Code Edi&ion VIIed 

Compiled Laws 1913 
Revised Statutes 1913 
Digest of the Statutes 1919 
Codes 1872 
General Laws ed. 1915 
Compiled Laws 1921 
Code of Law 1919 
General Statutes, Revision of 1918 
Revised Statutes 1915 

Revised General Statutes 1919 
Code 1910 
Park's Annotated Code ed. 1918 
Revised Laws 1915 
Compiled Statutes 1919 
Revised Statutes 1874 
Burns' Annotated Statutes 1914 

Code 1897 
Compiled Code 1919 
General Statutes 1915 
Civil and Criminal Codes, Car

roll's 3d ed., 1900 
Kentucky Statutes, Carroll's 5th 

ed., 1915, 1918 
Revised Civil Code, ed. Marr, 

1920 
Code of P,actice, ed. Garland 

and Wolff, 1900 
Annotated Revision of the Stat

utes, ed. Marr, 1915 
Revised Statutes 1916 
Annotated Code of Public Civil 

Laws, ed. Bagby, 1911, 1914 
General Laws 1921 
Compiled Laws 1915 
General Statutes 1913 

. Annotated Code 1906, ed. Hem-
ingway, 1917 

Revised Statutes 1919 

Revised Codes 1921 
Revised Statutes 1921 
Revised Laws 1912 
Public Statutes 1901 
Compiled Statutes 1910 

• 
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Latest 
Annual 

Laws 
Examined 

1921 
1921 
1921 

1921 
1921 
1921 
1921 
1921 

1921 
1921 

• 

1921 
1921 
1921 
1921 

1921 

1921 

1922 

1922 

1921 

1922 
1921 
1921 
1921 

1920 
1921 

1921 
1921 
1921 
1921 
1921 

REPOB'tED DECISIONS 

Latest Official 
Report Cited 

Latest Unoffi· 
cial Report Ex. 

emJ!Jed 

4 Alaska 279 Fed. 
22 Ariz. 20G Pac. 
150 Ark. 240 S. W. 
187 Cal. 206 Pac. 
45 Cal. App. 206 Pac. 
70 Colo. 206 Pac. 
SOD.C. App. 279 Fed. 
96 Conn. 116 Atl. 
11 Del. Ch. 116 Atl. 
7 Boyce 116 Atl. 
82 Fla. 91 So. 
152 Ga. 111 S. E. 
27 Ga. App. 111 S. E . 
25 Haw. 
34 Ida. 206 Pac. 
303 Ill. 135 N. E. 
189 Ind. 135 N. E. 
125Ind.App. 135 N. E. 
192 la. 187 N. W. 

110 Kan. 

194 Ky. 

150 La. 

120 Me. 

139 Md. 
237 M!I8B. 
216 Mic!:. 
150 Minn. 

206 Pac. 

240 S. W. 

91 So. 

116 Atl. 

116 Atl. 
135 N. E. 
187 N. W. 
187 N. W. 

126 Miss. 91 So. 
Mo. 240 S. W. 
Mo. App. 240 S. W. 

60 Mont. 206 Pac. 
106 Nebr. 187 N. W. 
44 Nev. 206 Pac. 
79 N. H. 116 Atl. 
95 N. J. L. 116 Atl. 
92 N. J. Eq. U6 At! . 
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LIST OF LATEST SOURCES EXAMINED 

TABLE I. JUDICIAL AND LEGISLATIVE SOURCF:S USED Continued 

J U 8180JC'l105 

NewMezico 
New York 

o 

North Carolina 
North Dakota 
Ohio 
Oklahoma 

Oregon 
Pennsylvania 
Philippine I Bl. 

Porto Rico 
Rhode Island 
South Carolina 
Somh Dakota 
TennesBee 
Texas 

Utah 
Vermont 
Virginia 
Washing/on 

West Virginia 

W uco7l8in 
Wyoming 

I 

BTAT01'E8 
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Revision or Code Edition Used 

N. M. Statutes Annotated 1915 
Consolidated Laws 1909 
Code of Criminal Procedure 1881 

Civil Practice Act 1920 
Surrogat.e Court Act 1920 
Justice Court Act 1920 
City Court Act 1920 0 

Court of Claims Act 1920 
N. Y. City Municipal Court Code 

1920 
Consolidated Statutes 1919 
Compiled Laws 1913 
General Code Annotated 1921 
Compiled Statutes 1921 

Or. Laws 1920 
Digest of Statute Law 1920 
Code of Civil Procedure, ed. 1920 
Administrative Code 1917 
Civil Code, ed. 1918 
Penal Code, Penal Laws, and 

General Order 58, ed. 1911 
Revised Statutes and Codes 1911 
General Laws, Revision of 
Code of Laws 1922 
Revised Code 1919 
Shannon's Code 1917 
Revised Civil Statutes 1911 
Revised Criminal Statutes 1911, 

Vernon ed. 1919 
Compiled Laws 1917 
General Laws 1917 
Corle 1919 
Remington & Ballinger's Anno-

tated Codes and Statutes 1909 
W. Va. Code Annotated 

4 
Statutes 1919 
Compiled Statutes Annotated 

1920 

o 

• 

Latest 
Annual 
Laws 

Examined 

1921 
1922 

1921 
1921 
1921 
1921 

1921 
1921 

1920 to 
Apr. 6 

No. 

vol. 15 
1921 
1921 
1921 
1921 
1921 
1921 

1921 
1921 
1922 

1921 

1921 
1921 

1921 

REPORTED DECI810NS 

Latellt Offioial 
Report Cited 

.. . 

Latest Unom· 
cial Re~r' EJ:' 

amlDed 

26 N. M. 206 Pac. 
233 N. Y. 135 N. E. 
196 App. Div. 194 N. Y. 

182 N. C. 
45 N. D. 
100 Oh. 
820kl. 
16 Ok!. Cr. 
102 Or. 
272 Pa. 
40 P. I. 

28 P. R. 
43 R. I. 
116 S. C. 
44 S. D. 
145 Tenn. 
110 Tex. 
90 Tex. Cr. 

57 Utah 
93 Vt. 
130 Va. 
117 Wash. 

89 W. Va. 
174 Wis. 

27 Wyo. 

Suppl. 

o 

111 S. E. 
187 N. W. 
135 N. E. 
206 Pac. 
206 Pac. 
206 Pac. 
116 At!. 

116 At!. 
111 S. E. 
187 N. W. 
240 S. W. 
240 S. Ok. 
240 S. W. 

206 Pre. 
116 .t\. H. 
III S. i'~. 
20(' Pac. 

.lU i;i. E. 
o .o~ "'. W '''tho, • 
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LIST OF LATE')T SOURCES EXAMINED 

TABLE II 

The printing of this treatise began in August, 1922, and occupied many 
months; it was therefore desirable to set a definite point of time for the end
ing of citations (instead of inserting current late cases in the latter portions 
of the book only), in order that those ';'Tho use the book may know where to 
begin in examining later sources appearing since its publication. The point 
of stoppage taken was therefore that volume of the several National Re
porters which ended nearest to July 1, 1922; this ranged (dating by the 
weekly issues) between May, 1922, and August, 1922. The latest volumes 
of Reporters consulted were as follows: 

TABLE II. LATEST NATIONAL REPORTERS EXAMINED 
VOLVN!l 

Atlantic Reporter • • • • • • • • • • • • • • • • • • • • 116 
Federal Reporter. • • • • • • • • • • • • • • • • • • • • 279 
New York Supplement! • • • • • • • • • • • • • • • • • • 194 
Northeastern Reporter. • • • • • • • • • • • • • • • • • • 135 
Northwestern Reporter • • • • • • • • • • • • • • • • • • 187 
Pacific Reporter . • • • • • • • • • • • • • • • • • • • • 206 
Southern Reporter • • • • • • • • • • • • • • • • • • • • 91 
Southeastern Reporter. • • • • • • • • • • • • • • • • • • III 
Southwestern Reporter • • • • • • • • • • • • • • • • • • 240 
Supreme Court Reporter • • • • • • • • • • • • • • • • • • 42 

I This Series was not examined prior to Vol. 178 • 

• 
• 

• 

• 

• 

• 
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LIST OF CHANGED SECTION NUM BERS 
IN THIS EDITION 

• 

(Where the number given for the Second Edition is the same as that for the First, but 
is followed by others or by italic letters, the material in the original section has been ex
panded into several sections.) 

1ST ED. 2D ED. 1ST ED. 20 ED. 1ST ED. 20 ED. 

6 6,6 a, 6 b 936 937 1856 1856, 1856 a-e 
68 68,68a 938 ga9 1859 1859, 1859 a-g 
150 150,150 a 990 989 1862 1862, 1863 
164 163 1031 1032 1863 1864 
165 164 1032 1033 2090 2091 
208 208,208a 1056 1057 2091 2093 
318 309 1057 1058 2129 2128 
321 320 1058 1059 2130 2129 
367 367-370 1232 1233 2183 2183,2184 
370 371 1345 1344 2184 2185 
3il 372 1346 1345 2213 2212 
372 373 1347 1346, 1347 2214 2213 
414 416 1354 1354, 1355, 2215 2214 
415 417 1356 2259 2259, 2259 a-d 
416 418 1633 1633, 1633 a 2281 a 2282 
464 464,465 1662 1662, 1663 2282 2283 
562 562,563 1676 1676, 1676 a, 2374 2376 
617 618 1676b 2375 2378 
785 785,767 1768 1766 2376 2379 
787 787,787 a 1795 1767 2461 2466 
875 874 1796 1768 2462 2461,2462 
934 934,938 1797 1769 2511 2511,2511 a 
935 936 1855 18.';5, Us. 55 a 

• 

• 

•• 
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• 



TapiAhS.' 

1 
3 
2 
4 
5 
6 
6a 

• 

7 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
24 
26 
30-36 
38 
39 
40 
41 
42 
43 
51 
52-54 
55 
56 
57-58 
59 
60 

TABLE OF CROSS-REFERENCES TO THE 
POCKET CODE OF EVIDENCE 

CodeS TREATISES CodeS TREATISE § 

1 61 134 152-153 
2 62 140 154-155 
3 63 140-145 156 

8-11 64 146-147 157 
17-20 65 148 158-160 
27-30 66 149 163 
21-22 67 150 164 
31-34 68 151 165, 168 

35 68a 152 166 
36 70-76 154-158 167 
37 77 160 172-1i6 

38-41 78 163-164 177 
42-44 79 165 191 

45 80 161 192-194 
46-48 83 167 195 

Code. 

200 
201 
202 
203 
205 
207 
208 
206 
209 
210 
211 
212 
215 

218-219 
224 

49-li3 84-88 168 196-197 216,222,223 
55-70 89 169 198 226-227 
71-93 92 170 199 228 

94 93-99 171 200 229 
97-101 102-104 177 201 230 

102-103 105-109 178-181 202 231 
105-114 110-111 182 203 2S2 
116-116 112 184 204 233 

117 113 183 205 234 
118,119 117 186-186 206 235 

120 118 187 207 236 
121 130-132 188-190 208 238 
122 133 191 208 a 237 
123 135 192 209-213 239 
124 136 192 a. 215 219 

137 193 216 220 
139-142 194 218 221 
143-144 195 219 240 

136 148 196 220 g41 
137 149 197 221 242 

131-133 150-150 a 198 222 245 
135 151 199 223 246-249 ... 

XXlIl 
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TABLE OF CROSS-REFERENCES TO POCKET CODE 
• 

TRCATISE § Code § TnEATlsE § Cod~ § TnaATtS& i Code f 

224 243 "!l" _ i, 294. 665 483 362 
<)<)5 
~ .. 250 300 297 484 363 
2"· -I 251 301 298 485 364 
228 252-253, 2156-258 302-303 299 486 365 
220 254-2515 :m·l 300 487 366 
2.10 Z59 305 220 492-496 367 
231 261-262 309-317 302 497 368-369 
2.12 263 321 303 498-500 367 
233 264 324-327 304 505-506 370 
235 265 329-331 305 507 371 
237 266 333-338 306 508 372 

• a40-344 238 267 307 515 373 
239 268 346-349 308 516-518 374 
240 269 351-352 309 519-524 375 
2·!l 270 354 310 525-531 376 
242 271-275 357-360 311 r:~" -"6 .);Jo)-,j):) 378 
244 276 "6" 36· d t}-, ;} 312 557-559 379 
245 277 au7 314 560 380 
2·16 278 368 313 561 381 
247 279 :360-370 314 56·1-566 383 
2-18 280 :371-373 315 ~6-i) I 386 
249 281 3-- "-6 1 ;)-" I 316 568-569 384 
250 282 a--. " 317 .,)70 385 
251 283 37S 318 571 387 
252 284 37!> 319 S76-577 388 
253 285 382 320 57S 390 
254 286 "R3 .x 321 i17!l-.580 389 
255 385-387 322 581 392 
256 285 3S0-3!l1 324 5S3 .g. . -n, 393 
257 285 392 326 600 395 
258 288 394 327 601-620 396 
259 286 395 328 60s 397 
260 289 396-397 329 650-653 400 
265-266 290 398-402 330 654 401 
267 291-292 402-406 331 6.'55 402 
268-272 293 410-417 333-334 657 
273 650 41S 336 6SS 403 
274 651 ·131-432 337 6S9-6~3 404 
"-6 ~I 652 434 338 664 413 
277-279 664 435-436 339 665 
280 6155-6156 437 340-341 666 . 410 
281 664 438-440 342 667 411 
282 647-648, 6153 441-449 344-349 669 412 
283 649 451-456 350-361 672-674 414, 1~16 
284 657 457-458 362-363 675 1417 
285-290 6158-661, 664 459-465 354-351 677 1418 
291 662-663 475-480 36G-361 679 1419 

• 
XXlV 
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TABLE OF CROSS-REFERENCES TO POCKET CODE 

TREATISE f Code' TIlI!!ATlS~ • Code I 1'REATI!E f Code I 

681 1420 780 467 901 606 
682 1421-1423 i'81 468 902-907 607 
687 408 782 467-472 907-908 608 
688 409 783 473 909-913 609-611 
689 416 784 474 914-915 612 
690 408 785 476 916 613-614 
691-692 417 786-788 4fiH69 917--918 616 
693 418 789 479 920--921 618 
694-697 419 790-792 480 922--926 619-620 
699-707 420 793 481 621 

, 709 420 bi" 794 482 930 62' 
711-713 422 '795 483 931 623 
714 428 796-797 484 932 624 
715 424 799 488 933 6215 
716 4215 80D-801 489 934 626 
725 427 802 490 935 627 
726-729 428 803 491 936-937 
730 429 804 492 939--940 629 
734 431 805 943 632 
738-739 442 811 496-497 944 633 
744 431,448 815 700 946 584 
745 432 821 701. 948 636 
746 433 822 702 949 636 
747 484 824 703 950--952 
748 436 8"· ~;) 704 953 639 
749 436 826 706 956 640 
750 437 827-830 706 957--959 641 
751 438 832 707 960--962 1142-643 
752 439 833 708 963 644 
753 440 834 709 964 646 
754 441 835-836 710 966 646 
758 444 837 711 967 647 
759 446 838 712 968 646 
760 447 840 718 969 648 
761 448 841 714,7ll! 977-978 649 
762 449 842-852 716-720 979 1560 
763 450 853-855 721 980 15151, 666 
764 461 856-859 722 981 
766 464 860 728 982 1563, 
767 t61,476 861 724-727 983 
769-770 462 862 728 984 6114 
771-772 468 8U 881 600 986--987 6150-1158 
773 464 884888 601 988 167 
774 466 889-892 602 989 1568 
775 486 894 603 990 166 
776 462 896-899 604. 991-996 161-1564 
777-779 468 • 900 606 1000-1002 1567 I 

I" 



TABLE OF CROSS-REFERENCES TO POCKET CODE 

TRZATlIll!: f Code i TREATISE § Code§ TREATleE f Code f 

1003 668 1081 689-691 1183 7150 
1004 569 1082 692-693 1185 751-763 
1005 670 1083 694 1186 754 
1006 572 1084 696 1187 
1007 571 1085 696 1189 758 
1008-1015 573 1086 697-698 1190 755 
1017-1019 574 1100 595 1191 757 
1020 575 1104 596 1192 756 
1021 576 1105 697 1193 759 
1022 5'17 1106 698 1194 760 
1023 578 1107 1195 761 
1025-1028 579 1108 601 1196-1197 762 
1029 581 1109 602 1198 763 
1030-1034 582 1111 804-605 1199 764 
1035 683 1112 606, 607 ]200 '166 
1036 584,591 1116 608 1201 766 
1037 585 1117 609 1202-1203 767 
1038 578 H]!) 611 1204 770 
1040 586 1122-1124 612 1205 768. 
1041 587 1125 613 1206-1207 771 
1042 588 1126 615 1208 769 
1043 589-590 1127 616 1209 772 
1044 1045 591 1128 617 1210 773 
1048 630 1129 618 1211 774 
1049 631-632 1130 619 1212 776 
1051 633 1131 443,614 1213 776 
1053 634 1134 622 1214 777 
1055 640 1135 623-624 1215-1217 778 
1057 636 1136 623 1218-1221 779 
1058 637 1137-1138 625 1223 780 
1059 638 1139 1224-1227 781 
1060 641 1141 626 1230 782 
1061-1062 642-M5 1142 627 1232 783 
1063 680 1144 628 1233 
1064 681 1150-1156 730 1234 786-789 
1065 682 1157-1158 731 1235 790 
1066 683 1159 732 1236-1240 791 
1067 684 1162 734 1241 792 
1069-1070 667 1163 736-736 1242 793 
1071 666,668 1164 737 1243 7H-79a 
1072 668, 670 1165 738 1244 796-797 
1073 671,673 1168 739 1245 798 
1074 675,676 1171-1172 745 1246-1247 799 
1075 677 1173 746 1248 800 
1076 686 1178 747 1249-1250 801 
1077-1079 687 1181 748 1252-1254 806 
lOBO 688 1182 749 1255-1257 807-810 

xxuvi 
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TABLE OF CROSS-REFERENCES TO POCKET CODE 

T-",.TleE t Codet TREATISE t Codet TBEATISE f Code§ 

1258 Stt 1339 897 1448 962 
1259-1263 812-818 1344 900 1450 963 
1265 820,825 1345-1346 901 1451 964 
1267 821,825 1348 900 1455 966 
1268 826 1349 902 1456 967 
1269 1350 903 1457 966,968 
1270 1351 904 1458-1459 969 
1271 829 1352 905 1460 970 
1273 831 1353-1355 906 1461 972 
1274-1275 832-835 1356 907 1463-1465 978-974 
1277-1280 823 1360-1362 910,912 1466 975 
1281 824 1365 911 1469 977 
1285 S60 1371 913 1471 976 
1289 851 1373-1376 914-915 1472 978 
1290 852 1378-1382 916 1476 971 
1291 866 1383 917 1480 980 
1292 863 1384 918 1481 981-982 
1293 864 1386-1388 919-920 1482 980 
1294 857 1389 921 1483-1484 983 
1295 858 1390 922-923 1485 984 
1296 859 1391 924 1486 
1297 860 1392 925-926 1487 98'1 
1298 861 1393-1394 927 1488 1069 
1299 1395 928 1489 988 
1300 864 1396-1398 929 1490 991 
1301 865 1402 B30,939 1491 989 
1302 866 1403 931 1492 990 
1303 866 1404 932 1493 994 
1304 868 1405 938-934 1495 992 
1305 867 1406 935 1496-1497 99'1 
1306 884 1407 936-937 1500-1502 995 
1308-1310 869 1408-1410 9SS 1503 996 
1311 8'10-871 1414 940 1505 1000 
1312 872 1415 941 1511-1512 
1313 873 1416 942-944 1513 887 
1314 874 1417 945 1514 1001 
1315 875 876 1420 950 1517 1002 
1316 8'17 1424 950 1521 1003 
1317 878 1431-1433 952 1523 1005 
1318 879 1434 953 1524 1006 
1319 880 1435 952 1525 1007 
1320 881 1438-1441 954 1526 1008 
1321 886 1442 956 1528 1011 
1326-1329 1443 955 1530 1012-1015 
1330 893 1445 1531 1009 
1331 894 1446 960 1532 1016 
1335-1338 896 1447 961 I 1536-1537 1016 

•• 
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TABLE OF CROSS-REFERENCES rro POCKET CODE 
, 

TBEATISE I Code I TREATISE I Code§ TREATISE t Code. 

1538 1019 1633 1092-1096 1702 1180 
1539 1020 1633 a 1094 1703 1181 
1540-1543 1021 1635 1097 1704 
1547 1022 1637 1098 1705 1183 
1548 1023 1639 1100 1706 1180 
1550 102-1 1640 1101 1709 1186 
1551 1025 1641 1102 1710 1187-1191 
1552 1026 1642-1644 1103-1105 1712-1713 1195-1198 
1554 1029-1030 1645 1106 1714 1200 

1555 1028 1647 1107 1718 1201 
1556 1027 1648-1651 1110 1719-1720 1202 
1557 1031 1652 1111 1721 1205 
1558 1653 1112-1115 1722 1203-1204 
1564 1035 1655 1116 1725-1726 1207-1208 
1565 1036 1657 1117 1727 1209 
1566-1567 1037 1658 1118 1728 1210 

1568 1038 1659 1119 1729 1211 
1570 1039 1660 1120 1730 1212 
1573 1040-1043 1661 1121-1123 1732 1213-1217 
1576 1045-1047 1662 1124-1125 1734 1218 
1580 1060 1664 1130-1132 1735 1219 
1582 1053 1665 1133 1736 1220 
1584 1060 1666 1136 1737 1221 
1585 1056 1667 1137 1738 1222-1223 
1586-1587 1054 1668 1138 1740 
1588 1055,1058 1669 1139 1747-1749 1230-1232 
1591 1059 1670 1130 1750 1233-1235 
1592 1060 1671 1141-1142 1751 1236 
1597 1062-1063 1674 1144-1145 1755 1237 
1598 1064 1675 1146 1760-1761 1238 
1599 1065 1676 1148 1762 .1239 

1602 1066 1616 a 1147 1768 1240 
1603 1067-1068 1676 b 1149 1770 1242-1244 
1605 1069 1677 1152-1154 1772-1776 1245 
1610 1071 1678 1155-1156 1777 1246 
1612 1072 1679 1158 1778 1248 
1614 1073 1680 1145, 1152 177!) 1249 
1615 1074 1681 1145, 1152, 1160 1781 1250 
1616 1075 1682 1161-1162 1782 1251 
1617 1076 1683 1163 178.3 1252 
1618 1077 1684 1164, 1181 1784 1254 
1620 1078-1080 1690 1170 1786 1260 
1621 1081-1083 1694 1171 1788 121515 
1623 1085 1697 1173 1789 1256 • 

1624 1086 1698 1174 1790 1257 
1625 1087 1699 1175 1791 1258 
1631-1632 1090 1700 1177 1792 1259 

. . 
." 
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TABLE OF CROSS-REFERENCES TO POCKET CODE 

TBICATISIC I CoC'e § TREATISE § Code§ TREATISE I CodeS 

1800 1266 1878-1880 1367 2009 1484 
1801 1267 1882 2010 1485 
1802 1268 1883 1372, 1376 2011 1482 
1803 1269 1884 1873-1374 2012 1481 
1805 1270 1885-1890 1876 2013 1483 
1806 1271-1272 1892-1894 1378 2014-2015 1487 
1807 1273-1275 1896 1379 2016 
1808 1277-1278 1897 1380 2018 
1810 1280-1282 1898-1900 1381 2019 
1816 1286 1904 1383-1384, 1390-1391 2020 1483 
1817 1286-1288 1906 1400 2021 1483 
1818 1296-1297 1907 1401 2023-2027 1491 
1819 1298-1301 1908 1401-1403 2034 1500 
1820 1291--1293 1909 1404 2037-2039 1603 
1821 1289, 1294 1910 1406 2041-2()'!3 1004-1506 
1822 1290 1911 1406 2044 1506 
1824 1918 1410 2046 1528 
1827-1828 1302-1307 1923 1413-1416 2047 1607 
1831 1310 1924 1411-1412 2048 1609 
1832 1311 1929 1424-1426 2050 1510 
1834-1836 1312 1934-1938 1430-1434 2051 1611-1612 
1837-1838 1314 1940-1944 1436-1438 2052 1613 
1839 1315 1946-1947 1440-1443 2054 1614 
1840 1316-1317 1949-1951 1445 2056-2060 1516 
1841 1318-1320 1952 1446 2061-2062 
1842 1321 1953 1447-1449 2063 1621,398 
1845-1847 1326 1954 1450 ?OO-_ OJ 1522 
1849 1326 1955 1461 2066 1623-1626 
1850-1851 -1329 1956 1462 2067-2069 
1852-1853 1330 1957 1463 2070-2071 1630 
1854 1328-1330 1958 1464 2072 1631 
1855 1330 1959-1960 1466 2073 1632-1633 
1856-1856 e 1332-1334 1962 1467 2078 1634 

• 

1856d 1341 1963-1968 1468 2079 1636 
1859-1859 e 1336-1336 1969-1972 1469 2081 1636 
1859J 1342 1974 1461 2082-2084 1637 
1861 1345 1975 1462 2085 
1862 1339 1976 1463 2086 154i 
1863 1344 1977 1464 2088 1643 
1866 1362 1983 1468-1469 2089 1544 
1867 1360-1361 1984 1470 2093 1645 
1869-1870 1363-1368 1985 1471 2094 1647 
1871 1360 1997-2000 1476-1480 2097 1562 
1872 1864 2004 1479 2098 1661 
1873 1361 2006 1476-1477 2099-2100 1653-1569 
1874-1875 1366 2007 1478 2102 1661-1662 
1876-1877 2008 1480 2103 1683 

-lOUX 
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TABLE OF CROSS-REFERENCES TO POCKET CODE 

TaZATl8J: I Code I T REA TIll" t Code § TREATISE I Code' 

2104 1666 2180 1662 2259 1734 
2105-2107 1666 2182 1664 2259 (1 1736 
2108 2183-2184 1666 2260-2261 1736 
2109 1669-1670 2185 1666 2263 1737 
2110 1671-1673 2191 1670 2264 1788 
2113 1676 2192 1660 2265 1739 
2115 1576 2193-2194 1662 2268 1740-1741 
2116 1678 2195 1671 2269 1742 
2117 1679 2196 1673-1675 2270 1743-1744 
2118 2197 1672 2271 1746 
2119 1680 2199 1663-1666 2272 1'146-1747 
2120 1682 2200 1667-1669 2273 1748 
2121-2123 1583-1686 2201 1680 1)1)"5 __ I 1760 
2124 1687-1688 2202 1681 2276-2277 1761-1762 
2125 1689 2203 1682 2279-2280 1753 
2128 1691 2204 1685 2281 1754 

• 
2129 1692 2205 1686 2282 1756 
2130 1596 2206 1688-1691 22&3 1764 
2131 1596 2207 1692 1)1)8" -" () 

1760 
2132-21331597-1603,1605 2210 1694 2286 1762 
2135 1604 2211 1696 2287 1763 
2137 1608 2212 1696-1697 2292 1 
2138 1609-1610 2213 1699 2294 1767 
2139 1611 2214 1700 2296 1768-1769 
2140 1612 2215 1701 2297 1770 
2141 1613 2217-2218 1702 2298 1771 
2143 1614-1616 2219 1703 2300 1774 
2144 1617 2220 1704 2301 1775 
2145 1618 2221 1706 2302 1776 
2148 1620 2223 1707 2303 1777 
2150 1620-1621 2228 1710 2304 1778 
2151 1622-1623 2230-2231 1711 2306 1780 
2152 1624 2232-2233 1713-1714 2307 1781 
2153 1626 2234 1716 2308 1782, 1784-17815 
2154 1626 2235 1716 2309 1783 
2155 1594 2236 1717 2310 1786 
2156 1627 2237 1712 2311 1787-1 
2158-2159 1630-1631 2239 1723 2312 1790-1792 
2161 1633-1634 2240 1721-1722 2313 1793 
2163 1638 2241 1724 2314 1794 
2164 1639 2242 1726 2315 1';'96 
2165 1640 2243 1726 2317 1796 
2166 1641 2245 1719-1720 2318-2319 1785, 1797 
2167 1642 2251 1730 2321 1799-1800 
2168 1636-1637 2252 1731 2322 1801 
2169 1648 2254-2257 1732 2323 1802 
2175 1660 2258 1733 2324 1803 

xxx 



TABLE OF CROSS-REFERENCES TO pOCKET CODE 

T ..... TJ8&1 Code I Tar:ATl8& I Codef TUATlIIC I Cod_I 

2325 1804.-1806 2430 1921 2506 2069 
2326 1804. 2431 1922-1926 2507 2060 
2327 1806,1808 2432 1927-1928 2508 2061 
2328-2329 1807 2433 1929 2509 2062 
2334 1812 2434 1930 25lO 2063 
2336 1813-1816 2435 1931 2511 2064 
2337 1816 2436 1932 2512-2513 2066 
2338 1817 2437 1933 2514 
2339 1819 2438 1934 2515-2516 2067 
2340 1822-1823 2439 1936 2517-2518 2068 
2341 1820-1821 2440 1937 2519-2525 2069-2079 
2346 1947 2441 1938 <J-<J7 ~,,~ 2080 
2348-2356 1947 2442 1936 <J-t)8 w,,_ 2081 
2361 1830,1832 2443-2445 1934 a t)-<J9 -,,- 2082 
2362-2363 1834-1836 2446 1939 2530 2083 
2368-2373 1860 2447 1941 2531-2532 2084-2086 
2374 1833 2450 1946 2533 2087 
2375 1837-1840 2451-2452 19«-1966 2534 2088 
2378-2379 1842-1849 2454 2456 1960 <J53-- " 2089 
2380 1866 2458 1968-1964 2536 2091-2092 
2381 1866 2459 1966 2537 
2382 1867 2460 2538 2094 
2383 1868 2461-2463 19S1 2539 209& 
2384 2464 1962-1966 2549 2100 
2385 1860 2465 1966-1969 2550 2101-2103 
2386 1861-1862 2466-2467 1970-1972, 1977 2552 2104-~.n06 
2387 1863 2470 1976 2553-2554 2107-2109 
2388 1884-1866 2471 1976 2556 2110-2112 
2389-2390 1866 2472 1978 2557 2113-2114 
~391 1867 2473 1979-1980 <J-SS -" 2116 
2395 1870 2474 1981 2559 2116 
2400-2401 1871-1874 2475 1982 2565 2120,2180 
2404 1877 2476-2477 1983-1984 2567 2121-2~28 
2406 1878-1881 2483-2484 1990-1992 2568 21~ 

2407 1882 2485-2487 1994-1998 2569 2126-2126 
2408-2400 2486 2036 2570 212'1 
2410 1893 2488-2494 1999-2003 2571 2180 
2411 1894 2490 2012-2013 2572 2131 
2413 1896 2493 2014 2573 
2414 1896 2495 2006-2009 2574-2577 2133 
2415 1897-1898 2496 2010, 2015-2019 2578-2579 21M 
2416 1899-1906 2497 2022-2026 2SS0-2582 213& 
2417-2418 1906 249S 2027-2031 2588-2589 2140 
2419 1907 2500 2041-2043 2590 2141,214& 
2·120 1908-1910 2501 2046 2591 2143 
2421 1911-1912 2502 2046 2592 2144 
2423 1913 2503 2047 2593 2146 
2425 1816 2504 2048-20154 2594 2148-2160 
2427 1917 2505 2065-2068 2596 1699 
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1. TABULAR ANALYSIS OF TOPICS 

BOOK I. ADMISSIBILITY OF EVIDENCE. 

INTRODUCTORY: THEORY AND PROCEDURE. 

1. RULES OF RELEVANCY. 

II. RULES OF AUXILIARY PROBATIVE POLICY. 

III. RULES OF EXTRINSIC POLICY. 

IV. PAROL EVIDENCE RULES. 

[See Table £, Jor further analysis.] 

BOOK II. By WHOM EVIDENCE IS PRESENTED. 

1. BURDEN OF PROOF, AND PRESUMPTIONS. 

GENERAL PRINCIPLES. 

II. BURDENS AND PRESUMPTIONS IN 

SPECIFIC ISSUES • 

• 

BOOK III. To WHOM EVIDENCE IS PRESENTED • 

I. JUDGE. 

II. JURY. 

BOOK IV. PROPOSITIONS NEEDING No EVIDENCE. 

1. JUDICIAL NOTICE. 

II. J UDICI.AL ADMISSIONS. 

.. 
"111 

• 

• 
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TABLES 
• 

2. TABULAR ANALYSIS OF BOOK I (ADMISSIBILITY) 
, 

PART 1. RULES OF RELEVANCY 
I 

1 1 
I. Circum3tantial E'llidence II. Testimonial E7:idence 

• 

I. of Human Act 
I. Qualifications 
II. Impeachment 
III. Rehabilitation 
IV. Admissions 

II. of Human Quality, etc. 
III. of Inanimate Fact 

[See Table S] [See Table 4] 

PART II. 
. 

III. Autoptic Proference 

RULES OF AUXIl,IA.RY PROBATIVE POLICY 
I 

·I.P,r.I·l reJerentw ---=- I
I. 

I. Analyttc Ill. Prophylactic 
I. Documentary Hearsay I. Oath 

Originals 
II. Attesting Wit

nesa, etc. 

• 

1. Cross-Examination 
2. Confrontation 

II. Perjury-Penalty 
III. Publicity 
IV. Sequestration 
V. Discovery 

------------------------'I----~-----
IV. Simpli tcative V. Synthetic 

I. Order of Evidence 
II. Sundries 
III. Opinion 

I. 
II. 
III. 
IV. 

No. of Witnesses 
Kind of Witness 
Verbal Completeness 
Authentication 

PART III. RULES OF EXTRINSIC POLICY 
I 

I. Absolute IExclusion II. Optional ExclU3ion ~Pri'llilege) 
• • 

1 

I T . 1 • 
. estlmomal II. Privilekes of 

Non-Attendance 

1 
III. Privileges 

'I 
I. Enaction 

Duty of Silence 
1 

1 • 
A. TopICS B C 

I.. 
. ommumcatlons 

• a 

1. Sundry 
2. Ante-Marital 
3. Self-Criminating 

1. Sundries 
2. Attorney 
3. Marital 
4. Jurors 

• 

PART IV. PAROL EVIDENCE RULES 
I 

1 • 1 
II. IntegratIOn III. Formalities 

... 
j'll)) 

IV. 

, 

5. Informers; 
Officials 

6. Physiciatl 
7. Priest 

• 

1 • 
Interpretation 

. , 
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5. TABULAR ANALYSIS OF BOOK I, PART II, TITLES I-III 

(§§ 1177-1863)* RULES OF AUXILIARY PROBATIVE POLICY 

TITLE 1. PREFERENTIAL RULES (§§'1177-I356) 
I 

I 
(I) PreJerence Jor Documentary (II) Preji)rences Jor Su~dry Testimonial 

- ---E~T-i~d~en~c~.e~~~-----Originals 
• 

A. The Rule Itself I. Provisional Preferences II. Absolute 
• • 

B. Exceptions to the Rule Preferences 
C. Kinds of Secondary 

Evidence 
A. Attesting Witnes<'.t!s 
B. Reports of Former 

Testimony 
C. Sundry Preferences 

• 

A. Reports of 
Testimony 

B. Enrolled 
Statutes 

• 

C. Sundry Official 
Records 

TITLE II. ANALYTIC Reus (§§ 1360-1810) : 
. I 

THE HEARSAY RULE 

I 
(1) The" Rule Sati8fied 

,-------~--------.. 
I. By Cross-Exam i-• .. F, 

• natIOn 
(1. Kind of Tribunal 
2. Notice and Oppor

tunity to Cross
Examine 

3. Issues and Parties 
4. Conduct of Cross

Examination 

II. By Confrontation 

1. Constitutional 
Principle 

• 

\ 

l 

2. Circumstances 
dispensing with 
Witness' Per
sonal Presence 

3. Rule not Appli
cable 

'TITLE III. 
. I 

(I) Oath 
I . 

(II) PerjUry 
Penalty 

i 
(II) Exceptions to the 

Rule 
" 

"~----------------.~ 
1. Dying Declarations 
2. Facts Against 

Interest 
3. Family History 
4. Attesting Witness 
5. Regular Entries 
6. Sundry Decedent'l' 

Statements 
7. Reputation 
8. Official Statements 
9. Learned Treatises 

10. Commercial Lists, 
etc. 

11. Affidavits 
12. Voter's Statements 
13. Mental or Physical 

Condition 
14. Spontaneous Exc1a-

• mabons 

I 
(I II) Rule not 

• 

Applicable 
, , 

(Res Gestre) 

I.. Utterances 
Forming 
Part of the 
Issue 

II. Verbal 

• 

Parts of an 

• 

I 
(IV) Rule 
A7Jplied to 

Court 
• 

Officers 

- • 
1. Juror 

II. Judge 

Act III. Counsel 
1. Payment 

Sale, Gift, IV. Inter
Loan, etc. 

2. Possession 
of Land 

3, Stolen Goods 
4. Sundries 

III. Utterances 

preter 

used Circumstantially 

PROPHYLACTIC RULES (§§ 1813-1863) 
I 

• 
I I 

(III) Publicity (IV) Sequestering 
Witnesses 

(V) 
• 
,I 

DlIJcovery 
Before 
Trial 

• For Tabular analysis of Book I. Part I. sec Tables 3. 4. prefixed to Vol. I. 
l~or tabular analysis of Part II, remBinder, and Part III, see Tsble 6, prefixed to Vois. IV and V . 
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EVIDENCE 
IN 

TRIALS AT COMMON LAW 
• 

BOOK I (continuecl): AD.MISSIBILITY 

PART II (continued): RULES OF AUXILIARY PROBATIVE POLICY 

TITLE II: ANALYTIC RULES 
(THE HEARSAY RULE) 

INTRODUCTORY: THEORY AND HISTORY OF THE HEARSAY RULE 

CHAPTER XLIII. 

§ 1360. Nature of the Analytic Rules. 
§ 1361. Nature of Hearsay, as an Extra

judicial Testimonial Assertion. 
§ 1362. Theory of the Hcarsay Rule. 
§ 1363. Spurious Theories of the Hear- . 

say Rule. 

§ 1364. 
§ 1365. 

tation. 
§ 1366. 

History of the Hearsay Rule. 
Cross-examination and Confron-

Division of Topics. 

§ 1360. Nature of the Analytic Rules. Of the Auxiliary Rules (ante, 
§ 1171) aiming at the amelioration of probative value, the second type is 
the Analytic Rule, i.e. a ru~e which accomplishes the desired aim by subject
ing the offered evidence to a scrutiny or analysis calculated to discover and 
expose in detail its possible weaknesses, and thus to enable the tribunal to 
estimate it at no more than its actual value. Such a rule differs from a Pref
erential rule (ante, §§ 1171, 1286) in that it does not purport to require one 
kind of testimony before another can be resorted to. It differs from a Pro
phylactic rule (post, § 1813) in that the latter operates preventing or elimi
nating beforehand the possible defects of the evidence; while the present 
type of rule operates by exposing at the trial those not otherwise thus 
forestalled or eliminated. That it differs from the Synthetic or Quantitative 
rules (post, § 2030) is clear enough. Finally, it differs from the Simplificative 
rules (post, § 18(3) in that it does not rigidly strike out and exclude the 
evidence !.is undesirable, but merely insists on accompanying its admission 
by tests ~alculated to expose possible defects. 

There is but one rule of the Analytic type, the Hearsay rule; though 
this rule involves two branches or processes, Cross-examination and Con
frontatIon. The details of these two branches can be later examined (post, 

VOL.Ill 1 1 . 
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§ 13130 HE,UtSAY RULE [CRAP. XLIII 

§§ 1367-1418). At this point it is desirable first to examine the theory and 
thc history of thc Hearsay rulc in gcncral. 

§ 1:361. Nature of Hearsay, as an Extra-judicial Testimonial Assertion. 
When It witness A on thc stand testifies, " B told me that event X occurred", 
his testimony JlIa~' be regarded in two ways: (1) He may be regarded as 
asserting the erent upon his own C,.edl~t, i.c. as a fart to bc believed because 
]le assel·ts that he knows it. But when it thus appears that his assertion 
is hot based on persona] observation of c\'rnt X, his testimony to that event 
is rejected, because hc is not qualified b.,' proper sources of knowledge to speak 
to it. This im'oh'cs Ii general principlc of Testimonial Knowledge, already 
examined (a1lte, §§ O;ji, (jtj;j). and docs not invoh'e thc Hearsay rule proper. 

(2) But SllPpOS(', in order to obdatc that objcction, that wc rcgard A as 
not making an~r assertion about event X (of whieh he ]Ias no personal knowl
edge), bllt as testifying to thc utterancc in his hearing of B'3 statement as 
to e\'ent X. To this, A is dead.\· qualified to testify, so that no objection can 
arisc on that score. 

The only question, then, ean bc whcther this asserti,on of B, reported by A, 
• 

is admissible as c\'idenee of thc cvent X, nsserted b\" B to Ila\'e occurred . • 
It is dear that what we arc now attempting to do is to provc c\'ent X by B's 
assertion; the utterance of B's assertion being itself proved by A's testimony 
to it. In other worels, merely the making of B's assertion is proper!:.' prO\'ed 
b~' A; but the occurrence of evcnt X is also sought to bc proved, by this 
assertion of B, which was uttered out of court, hut is offered testimonially 
for the samc purpose as if it were bcing madc presentl:.- by n on the stand. 
This. the tme significance of hearsay testimon~". is brought out in the follow-
• mg passages: 

1743. Craig v. Earl of AI/glesea, 1 i How. St. Tr. 1162: .. If de(']arations of persons dead 
were to be admitted, they would in effect have the force of original testimony." 

1827. l\Ir. Jeremy Bel/tham, Rationale of Judicial Evidence, h. VI. c. IV: "It is of the 
essence of hearsay evidence to present to the notice of the judge two distinct persons in 
the character of \\;tnesses: (1) a supposed percipient and extrajudicial narrating wit. 
ness, stating at some antecedent point of time, in the hearing of any person not on that 
occasion invested \\;th the authority of a judge, some matter of fact as having had place; 
and (2) a deposing, or say judie'ially narrating witness. who bears testimony not to the 
truth of that matter of fact, but to its ha\'ing actually been asserted on the extrajudicial 
occasion in question by the extrajudicially stating or narrating \\;tnes5." 

1860, Chief Justice ApPLETO~, Evidence, Ii-!: "In all cases of hearsay the effective 
'\\;tness is the individual, whether party or not, whose supposed statements the narrating 
witness relates, The individual testifying is merely the conduit or pipe through whose 
agency the impressions of some one else are conveyed to the Court. The real proof is 
the hearsay statement." I 

It is these extra-judicial testimonial assertions which the Hearsay rule pro
hibits. The Hearsa~' rule points out that B's assertion, offered testimonially, 

§ 1361. 1 So also Sir J. F. Stephen. in his 
Report on the Indian Evidence Act (qllok'd in 

2 

Syed Ali and Wood roffe's edition of the Act. 
1898, Appendix). 



§§ 1:mO-1366J GENEHAL THEORY .' § 1361 

is not made on the stand and presentl~:, but out of court anteriorly, and chal
lenges it upon that ground. The Hearsay rule tells us that B's assertion 
(even assuming B to ha\'e been qualified, b~· knowledge and otherwise, as 
witness) cannot be accepted hccause it has not been made at a time and place 
where it could be subjected to certain .essential tests or investigations calcu
lated to demonstrate its real nllue b~' exposing such latent sources of error. 
The Hearsay rule predicates a contrast between assertions untested and asser
tions tested; it insists upon having the latter. 

What is the nature of the test thus required by the Hearsay rule? 
§ 1362. Theory of the Hearsay Rule. The fundamental test, shown by 

experience to be invaluable, is the test of Cross-examination. The rule, to 
be sure, calls for two elements, Cross-examination proper, and Confronta
tion; but the former is the essential and indispensable feature, the latter is 
only subordinate and dispensable (post, § 1395). 

1. The theory of the Hearsay rule is that the many possible deficiencies, 
suppressions, sources of error and untrustworthiness, which lie underneath the 
bare untested assertion of a witness may be best brought tu light and exposed 
by the test of Cross-examination. Of its workings and its value, more is to 
be seen in detail (post, §§ 1367-1394). It is here sufficient to note that the 
Hearsay rule, as accepted in our law, signifies a rule rejecting assertions, offered 
iestimonially, 'which have not been in some u'ay s1lbjeeted to the test of Cross-

• • exammatwn: 
1743, Craig demo Annealey v. Earl of Angleaca, 17 How. St. 'fr. 1160: the legitimacy 

of the plaintiff as heir was in iss\le; the declarations of Mrs. Piggot, a deceased intimate. 
friend of his alleged mother, were offered. "This was objected to by defendant's counsel, 
who insisted that hearsay was not evidence; ... that Mrs. Piggot is dead, and where 
persons are dead, the law hath not provided for their testimony, nor will it substitute a 
mere declaration in the plaee of an oath; ... that the admitting hearsay e\idence in the 
present affair would introduce a dangerous precedent, in regard the other side could not 
have the benefit of cross-examining; in some cases, it is true, hearsay evidence is admitted 
from the necessity of the thing; ... that in civil cases there is not the same necessity 
because a bill in equity may be filed to perpetuate the testimony of ancient witnesses, and 
then the evidence may be cross-examined; but ~Irs. Piggot being dead, no declaration 
or hers can be e\'idenee, because the defendant has no opportunity to cross-examine her. 
. .. The COURT would not admit the hear~ay of Mrs. Piggot's declaration to deponent to 
be made use of as evidence, on the principal reason that hearsay evidence ought not to be 
admitted, beciluse of the adverse party's having no opportunity of cross-examining." 

1806, Mr. (later V. C.) Plumer, arguing in Lord Melrille'a Trial, 29 How. St. Tr. 747: 
"It is a universal principle of the law of e\idence (subject to certain exceptions) that what 
one man says, does, or "Tites, behind the back of another, cannot be received in any criminal 
court to affect anybody but himself. . " Every individual who stands upon his trial 
in a British court of justice ha,; a clear right to have the "itness brought in the front. of the 
Court, to be submitter! to his cross-examination, that he ma~' have an opportunity of in
terrogating him respecting all the particulars of the fact." 

1881, Lord BLACKBURN, in Dysart Peerage Case, L. R. 6 ApI'. Cas. 503: "In England, 
hearsay e\idenee, that is to say, the evidence of n man who is not produced in court and 
who therefore cannot be cross-examined, as a general rille is not admissible at all." 

1812, KENT, C. J., in Colemall v.Solllltu.;l.k. 9 Johu. flO: "Why lIot produce S. to tes-

3 
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§ 1362 HEARSAY RULE [CHAP. XLIII 

illy what he told the defendant, instead of resorting to a bystander who heard what he said. 
• •• Hearsay testimony is from the very nature of it attended with all such doubts and diffi
culties, and it cannot clear them up. 'A persoll who relates a hl'arsay is not obliged to enter 
into any particulars, to answer any questions, to wive any difficulties, to reconcile any 
contrudictions, to expluin any obscurities, to remove allY n1nbiguities; he entrenches him
self in the simple assertion that he was told so, and leaves the burden entirely on his dead 
or absent author.' . .. The plnintiff by means of this species of e\'idence would be taken 
by surprise and be precluded from the benefit of a ('ross-examination of S. as to all those 
material points which ha\'e been ~uggc~ted ae necessary to throw full light on his infor
mation." 

1827, DU;';CAX, J., in Parmer,Y' Balik v. Whitehill, 16 S. & R. S9: "The gencral objection 
to the deposition of John Buck is that it is in the nature of hearsay evidencc lind that the 
defendant had no opportunity of eross-examinlltion." 

1851, DHumlO~D, J., in U. S. \'. Macomb, Ij McLean 286: "The ground upon whirh we 
proceed in earh case is the presllmption of the truth of the declarations, the~' heing sub
jected to the tests which thc law recognizes, the presence of the accllsed and the right 
of cross-examination. . .. Of course it is clear that such testimony [as a lIlere sworn 
statement before a magistrate) could 1I0t be admitted in a court of law; for, first, the wit
ness wus living; and, sccon(l1~" thl' tlefentJallt hacl no opportunity of cross-examining 
him; and, however the authorities may dilTer liS to the first, they all agree as to the second 
point, that being llll indispensable prcn·quisite to the introduction of testimony." 

1827, Mr. Jerelll!l Benthal/!, Hationale of .Judicial Evidence, b. VI, c. I, § 2: "In every 
instance that inferiority ill respect of probative force, in consideration of which the term 
Makeshift [i.e. Hearsay) was found applicable with equal propriety to them all, will be 
seen to have for its cause the absence of one of the principal securities for correctness and 
cornpleteness, viz. interrogation' ex adverso' at the har.ds of a party whose interest, 'in the 
en'nt of its being incorrect or ilJ(~olllplete, may in proportion to that incorrectness or ineom
plNeness be made to sufTer hy it." 

2. In the foregoing passages, Cross-examination alone is mentioned as the 
test required by and invoh'ed in the Hearsay rule. In most instances, how
ever, we find the Oath coupled with Cross-examination ill the definition of 
the rule. That this coupling is merely aecidcntalma~' easily bc shown; but 
the following passages, naming both oath and cross-examination, serve at 
least to exhibit the general notion that has commonly been conceded to char
acterize the Hearsay rulc: 

17Hi, Serjeant IJal!Jkin.~, Pleas of the Crown, b. I I. e, -16, § ,!-!: .. How far hearsay shall 
be admittl'd. It seems agreed that what a stranger has been heard to say is ill strictness 
no malllll'r of evidence either for or against a prisoner, not only because it is not upon 
oath, but also because the other side hath no opportunity of a eross-examination." 

177:l, Mr. Pec/;/1CI71l, objecting, in FabriglU1 v. J[o.vf!ll1, 20 How. St. Tr. 1:35, to testimony 
ahout a statement of a nath'e magistrate (or mustastaph) in Minorca: "Hcarsay is no evi
dence .. " Now ('an what he has said in Minorca to this witness be admitted as evidence 
here? The mustastaph is living, why don't they produce him? If they had brought him 
here, we could have his c\'idenee on oath and could ('ross-cxamine him to the facts." 

1837, Wright v. Tatham, 7 Ad. & E. 313, 5 CI. & F. 6S0; letters were offered from ab
sent persons, treating the testator as a competent person. !\Ir. ereslttl'ell, objecting: 
"All the letters were inadmissihle, bccause they presented statements which could not 
be verified b:.· oath, and subjected to the test of cross-examination. . .. In a particular 
case the assertion, without oath, of a rcspcdahle man might influence a reasonable mind j 
but the rule established for the safe administration of justice in general is that evidence 

4 



§§ 1360-1366] GENERAL THEORY § 1362 

unconfirmed by oath and not subject to cross-examination shall not be received." Mr. 
Starkie, on the same side: "The \\;tIless from whom it comes ought to be cross-examined 
as to the means he had of forming a judgment and the diligence and good faith \\;th which 
they were applied. Here that test is wanting. . .. It may well be suggested [that the 
"Titers had other motives). Suggestions of that kind are to be excluded only by submitting 
to those tests of knowledge and sincerity which the law requires ... , The admission of 
evidence not on oath will be found in all cases to depend upon its being subjed to test.'l 
which guarantee knowledge and sincerity." The letters were excluded as hearsay, on the 
follo,,;ng grounds. Ctll.nIAN, J.: "The administering of an oath furnishes ~ome guarantee 
(or the sincerity of the opinion, and the power of cro~s-examination gives an opportunity of 
testing the foundation und the value of it." BOSAN'QuET, J.: .. If the writers of these 
letters were produced as and examined upon oath, their opinion would he rcceh'ahle 
in evidence, because the ground of their knowledge and the credibilit~· of their testimon~' 
might be aseertained by cross-examination." 'Yn.u.uls, J.: "It i~ opinion pre5t'nted in 
such a shape as makes it inadmissible for want of the sanction of an oath. under which evi
oence of opinion is always gi\'en; which sanction is required for this weight~· reason, that 
opinion, however imposing from the real or supposed respeetahility of the person expressing 
it. may, after diligent and patient inquiry and examination bcfore those to whose judgment 
all evidence is addressed, be deemed by them to rest upon a precarious foundation or upon 
none at all." AWERSO!'<. ll.: "The general rule is that facts arc to he pro\"('c! b~' tt'stimon~' 
of persons on oath and subjected to cross-examination. . .. If, therefore. the letters are to 
be used as proofs of the opinion of the writers respecting ~Ir. :\larsden 's mpacity. the objection 
to their admissibility is that this opinion is not upon oath, nor is it possible for the opposite 
party to test by cross-examination the foundation on whieh it rests." 

1867, O'BIlIE!'<, J., in Gr/!l!1!am lIotel Co. ,' . .llmllling. Ir. R. 1 C. 1. 125: .. The state
ments and declarations of opinion receh'ed in evidence in this ense were made b~' partics 
not examinee! upon oath or subject to cross-examination, and would not ... he exempted 
from the general rule excluding hearsay evidence." 

1817. SWIFT, C. J., in Chapman v. Chl/plllal/, 2 Conn. :348: "It is a general principle 
in the law of evidence that hearsay from a person not a party to the suit is not admis
sible; because such person was not under oath and the opposite party had no opportunit~· 
to cross-examine." 

1843, SUAW, C. J., in Warren \" . • Yichol.~, (j Metc. 261: "The general rule is that one 
person cannot be heard to testify as to what another person has declared in relation to a 
fact within his knowledge and her,ring upon the issuc. It is the familiar rule which ex
cludes hearsav. The reasons arc obvious, and they are two: first. bernu~c the averment 

• • 
of fnct does not come to the jury sanctioned by the oath of the party on whose knowledge 
it is supposed to rest; and, se{"ondl~·. be('llII~e the part:.' upon whose interests it is hrought 
to bear has no opportunity to eross-examine him on whose supposed knowledge and veracity 
the truth of the facts depends." 

1868, BlUm:;t:, C. J., in Jfar.,ha/l v. R. Co., -18 III. -I7G: "The general rule is that hear
say evidence ... is not admissible, for the reason that such statements are not subjected 
to the ordinary tests required by law for ascertaining their truth, the author of the 
statements not being exposed to cross-l'xamination in the presence of a court of justice. 
and not speaking under the penal sanction of an oath, with no opportunity to iIl\'estigate 
his character and motives, nnel his deportment not subject to obsen'ation." 

1872, KI!'<Gl!A!'l', C. J., in Statr. v. Ml'dlicoif, !) Kan. 283, 287: "These rules [as to hear
say] have becn adopted to guard IIgainst the manifest danger to human life that is so liable 
to arise from the admission as evidence of declarations not made under the sanction of an 
oath and not offering to the party to be affected by them lin opportunity of cross-examination, 
or to call attention to omitted facts that if stated might modify or completely overturn 
the inference drawn from the declarations made. . .. These rules have been found so 
essential as safeguards in the investigation of truth that they have become fundamental in 
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our system of jurisprudence, and some of them have becn placed for greater security in 
our constitutions. No matter how convincing the testimony may be to the intelligent 
mind, unless it can be presented under fixed rules it cannot be received." 

1892, FIELD, C. J., in COin. v. Trefethen, 157 Mass. 185, 31 N. E. 961 : "The argument, 
in short, is that such evidence is hearsay. It is argued that such declarations are not 
made under the sanction of an oath, and that there is no opportunity to examine and cross
examine the person making them, so as to test his sincerity and truthfulness or the accuracy 
and completeness with which the declarations describe his intention." I 

In the preceding passages, the testing required by the Hearsay rule is spoken 
of as cross-examination under oath. But it is clear bevond doubt that the 

" 
oath, as thus referred to, is merely an incidental feature customarily accom-
panying cross-examination, and that cl'oss-examination is the essential and 
real test required b~' the rule. That this is so is seen by the perfectly well
established rule that It statement made under oath (for example, in the shape 
of a deposition or an affidavit or testimony before a magistrate) is nevertheless 
inadmissible if it has not been subjected to cross-examination (post, §§ 1373-

§ 1362. I Accord: ENGLAND: 1811, Wood. 
B., in Berkeley Peerage Cast', 4 Camp. 406: 
1820, Abbott, C. J., in Doc to. Ridgway, 4 B. & 
Ald. 54; 1832, R. v. Da\'!in, Jebb Cr. C. 127; 
18G7, Lush, J., in Smith v. Blakt'~·, L. R. 2 Q. 
B. 326; 1869, Byles, J., in R. v. Jenkins, L. 
n. 1 C. C. R. 193; 1876, Jessel, M. R., in 
Sugden to. St. Leonards, L. R. 1 P. D. 154; 
UNITED STATES: Federal: 182:!, Story. J., 
in Nicholls v. Webb, 8 Wheat. 326, 333; 1869, 
!'.li1ler. J., in Allen v. Killinger. 8 Wall. 487; 
1870, Peck .. r.. in Medway v. U. S., 6 Ct. of 
Cl. 434; 1873, Field, J .. in Chaffee v. U. S., 
18 Wall. 541; Alabama: 18.'30, White, J., in 
Drish v. Davenport, 2 Stt'w. 270; 1875, Man
ning. J., in Walker t'. State. 52 Ala. 19a; 
Arkarn;M: 1852. Johnson. C .. T., in Cornelius 
I'. State, 12 Ark. 804; Connccticut: 1860, 
Sanford, J., in State v. Dart, 29 Conn. 153, 155; 
Illinoi .• : 1855, Skinner. ,T., in Starkey v. Peoplt', 
17 Ill. 20; 1862, Walkt'r, J., in Barnes v. 
Simmon~. 27 Ill. 513; 1885, Craig, J., in 
Digb~' t·. Pe,'ple, 113 Ill. 128; Indiana: 1869, 
Ray, J., ill ~Iorgan t·. State, 31 Ind. 199; 
Kentucky: 1800, Muter, C .• J., in Cht'rry v. 
Boyd, J.itt. Sci. Cas. 8; 1855. Simp~on, J., in 
Walston v. Com., 16 B. l\lonr. 15, 35; 1872, 
Hardin. J., in Leiber v. Com., 9 Bush 13; 
Louisiana: 1858. Voorhies, J., in State v. 
Brunetto, 13 La. An. 45 ; Maine: 1858, Rice, 
.J., in Heald v. Thing, 45 Me. 392: Maryland: 
1860. Le Grand, C. J., in Green v. Caulk, 16 
Md. 572; 1874. Alvey, J., in Maitland v. Bank, 
40 Md. 559; Massachusetts: 1851, Fletcher, 
J., in Lund v. Tyngsborough, 9 Cush. 40; 
1852. Shaw, C. J., in Com. t·. Starkweather, 10 
Cush. 60; 1856, Thomas, J., in Bartlett v. Emer
son, 7 Gray 176; Jlfi.~si88il)pi: 1852, Yerger, J., 
in Lampley v. Scott, 24 Miss. 539; ,Iiebraska: 
1886, Reese. J., in Ponca v. Crawford, 18 Nebr. 
557. 26 N. W. ;{65; New Hampshire: 1847, 
Parker, C. J .• in Patten t'. Ft'rguson. 18 N. H. 

6 

529 ; New J erscy : 1826, Ewing, G. J., in 
Westfield 'l'. Warren, 8 N. J. L. 250; 1889, 
Beasley, C. J., in Estell v. State, 51 N. J. L. 
184. 17 At!. 118; New York: 1818. Thompson. 
C. J., in Wilson v. Bocrem, 15 John. 286; 
1884, Earl, J., in Waldele '1'. R. Co., 95 N. Y. 
274; North Carolina: 1833, Daniel. J .• in 
State v. May, 4 Dev. 334; 1842, Gaston, .J., 
in State v. Patterson, 2 Ired. 353; 1855, 
Pearson, .J., in State v. Shelton, 2 Jones L. 
3G4; 1872, Rodman, J .• in State v. Williams, 
67 N. C. 14; 1887, Davis, J., in Stato v. Har
grave, 97 N. C. 458. 1 S. E. 774; 1894, Bur
well, .J., in Propst v. Mathis, 115 N. C. 526, 
20 S. E. 710; Oldo: 1856. Bartley, C. J., in 
Simmons v. State, 5 Oh. St. 343; Pennsylvania: 
1813, Tilghman, C. J., in Longenecker v. Hyde, 
6 Binn. 1; 1815, rd., in Com. I). Stewart, 1 S. & 
n: 344; 1823, Id., in Buchanan v. Moore, 10 
S. & R. 275; 1827, Gihson, C. J., in Moritz r. 
Brough, 16 S. & R. 409; 1885, Green, J., in 
Railing v. Com.. no Po.. lOS, 1 AtJ. 314; 
South Carolina: 1819, Cheves, J., in Drayton 
I). Wells, 1 Nott & MeG. 248; 1844, Richard
son, J .. in State v. Campbell, 1 Rich. L. 126; 
1846, Id., in Walker v. Meetze, 2 Rich. 571; 
1851, Evans. J., in Robinson I). Blakely, 4 Rich. 
588; 18S0. McGowan, J., in Staw v. Belcher, 
13 S. C. 459, 462; South Dakota: 1909, State 
t'. Heffernan, 24 S. D. I, 123 N. W. 87 (care
ful opinion by McCoy, J.); Tennessee: 1848, 
Green, J .• in Phillips v. State, 9 Humph. 249; 
Tcxas: 1895, Brown, J., in Byers v. State. 
87 Tex. 503, 28 S. W. 1056, 29 S. W. 761; 
l'e/mont: 1881, Veazey, J .• in State v. Wood, 
53 Vt. 564; Viruinia: 1853, Allen, J., in 
Brogy',; CIlSC, 10 Gratt .. 729. 

So also in Treatises: 1801, Peake, Evidence, 
10; 1802. McNully, Evidence, 360; 1806, Evuns. 
Notes on Pothier, II, 250; 1810, Swift, E\'i
dence. 121; 1843, Greenleaf, Evidence, § 124. 



§§ 1360-1366) GENERAL THEORY § 1362 

137i, 1 iOS). In other words, a statement made under oath is, merely as 
such, equally obnoxious to the Hearsay rule.2 Owing to the practice of re
quiring an oath (or its modern substitute, an affirmation) before proceeding 
to examination and cross-examination, the case docs not happen to arise of 
tcstimon~' which has heen tested by cross-examination and yet lacks the oath, 
so that the tenor of the rule as above stated cannot be tested by that situa-• 
tion. But it is sufficientl.y and clearly demonstrated (as above noted) by the 
fact that, even though an oath has been taken, the statements are still ex
cluded if not subjected to cross-examination; as well as b~' the further fact 
that. whenever an exception to the Hearsay rule (post, § 1422) is found es
tablished, 1:.e. whenever statements not subjected to cross-examinatioIl are 
exceptionally received, it is not required tha t the~' shall ha \'e been made 
under oath. 

It is thus apparent that the essence of tl](' Hearsa~' rule is a requirement! 
that testimonial assertions shall be subjected to the testof cross-examination, ' 
and that the judicial expressions (above quoted) coupling oath and cross
examination had in mind the oath as Il1erel~' the ordinar~' accompaniment of 
testimony given on the stand, subject to the essential test of cross·examina-

• tlOn. 
§ 1363. Spurious Theories of the Hearsay Rule. Oecasionall~' there have 

been advanced other reasons or definitions of the Hearsay rule, though 
without much emphasis, and usually as supplementary only to the orthodox 
theory. 

(1) It has been said, for example, that hearsay assertions are to be excluded 
because of tlle risk of incorrect iransl1l'ission of the statements by the one re
porting them: 

1851, FLETCHER, J., in Lund v. Tyngsborough, !} Cush. 40: "The danger that casual 
observations would be misunderstood, misremembered, and misreported, increases the 
number and force of the objections to the admission of hearsay." 

1868, BREESE, C .• T., in Marshall v. R. Co .. 48 III. 4i6 (after naming the real reason) 
.. And the misconstruction to which such eviuenee is exposed from the ignorance (lr in
attention of the hearers, or from criminal motives, are powerful additional objections." 

To this supposed reason there are two conclusive answers: (a) This theory 
would exclude only oral assertions; yet the Hearsa~' rule excludes with equal 
strictness the best-autllenticated written assertions of all sorts, letters, 
sealed documents, affidavits, and the like, and, of the numerous excep
tions to the rule, only one or two show any special favor to written assertions. 
(b) Other oral statemellts, not offered as exceptions to the Hearsay rule, but 
as admissions (ante, § 104S). or as imp~aching eddence (ante, § 101 i), or as 
, res gestre " utterances (post, § 1768), are never excluded because they are 
oral, and never admitted because they arc writtcn; and yet the~' are equally 

• 1899. VUlln, .J.. in Lent v. Shear. IGO 
N. Y. 462, 55 If. E. 2 ("Declarations made 
under oath do not differ in principle from dec-

7 

lurations made without that, sanction. :mJ 
both come within the rule which excludes ull 
hearsay evidence "). 

, 
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obnoxious to this supposed policy of excluding that which is liable to incorrect 
and garbled transmission. 

(2) It has been said, by eminent names, that hearsay evidence possesses 
some intrinsic weakness: 

1813, :MARSHALL, C. J., in Mirna Queen v. Hepbl/nt, 7 Cranch 295: "That this species 
of testimony supposes some better testimony which might be adduced in the particular 
case is not the sole ground of its exclusion. Its intrinsic weakness, its incompetency to 
satisfy the mind of the existence of the fact: and the frauds which might be practised under 
its cover, combine to support the rule that hearsay e\'idence is totally inadmissible." 

1836, STORY, J., in Ellicott v. Pearl, 10 Pet. 436: .. [Besides lacking oath and cross
examination, its fault is) . . . that it is peculiarly liable to be obtained by fraudulent 
contrivances, and above all that it is exceedingly infirm, unsatisfactory, and intrinsically 
weak in its very nature and character." 

The charge of " intrinsic weakness", so far as this vague expression is open to 
interpretation, seems to mean nothing more than that such statements lack 
the trustworthiness that the test of cross-examination might supply. The 
further suggestion of a peculiar liability to fraudulent manufacture seems to 
mean that oral utterances of the sort can by false witnesses be placed in the 
mouth of absent persons; and no doubt this is so. But, in the first place, 
this is not true of written statements offered and authenticated in court, and 
yet the Hearsay rule equall~' excludes these; and, in the second place, it is 
just as true of the other oral and receivable utterances above named, and 'yet 
these are equally admissible with written statements. There seems to be no 
soundness in either of the above suggestions. 

(3) The Hearsay rule has sometimes been stated in part by describing 
the distinct principle above named (ante, § 1361, par. 1) requiring personal 
knowledge as one of a witness' qualifications: 

1842, Professor Simon Greenleaf, Evidence, § 98: "It is requisite that whatever facts 
the witness may speak to, he should be confined to those lying in his own knowledge, whether 
they be said or done, and should not testify from information given by others, however 
worthy of credit they may be." 

But here we are not regarding the reported statement of the absent person 
as a testimonial assertion; we are thinking of the witness on the stand as 
speaking directly to the ultimate fact, and we are denying the sufficiency 
of his knowledge of this fact. This is not a question of the Hearsay rule, 
but of the witness' Testimonial Qualifications (ante, §§ 657, 1361).1 

(4) 'Ve sometimes think of "hearsay" as a merely a7Wnymo1l8 utterance 
or rumor; but such anonymity is not the source of the Hearsay rule's exclu
sion. An anonymous assertion would in any event be excluded, because 
the author is not shown to be qualified by knowledge and otherwise. The 

, Hearsay rule assumes that the declarant is qualified as a witness (post, 
§ 1424); but it still excludes the untested assertion, even though made 
by a qualified person. 

§ 1363. 1 JUdicial opinions illustrating this use of the term will be found anU, § 657. 

8 
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§ 1364. History of the Rule. Fnder the name of the Hearsay rule, then, 
will here be understood that rule which prohibits the use of a person's asser
tion, as equivalent to testimony to the fact asserted, unless the assertor is 
brought to testify in court on the stand, where he may be probed and cross
examined as to the grounds of his assertion and of his qualifications to make 
it. The history of the Hearsay rule, as a distinct and living idea, begins 
only in the 1500s, and it docs not gain a complete development and final 
precision until the early 1700s. Before tracing its history, however, from 
the time of what may be eonsidered its legal birth, it will be necessary to 
examine a few salient features of the preceding century, in order to under
stand the conditions amid which it took its origin. 

One distinction, though, must be noticed even before this preliminary 
survey, the distinction between requiring an extra-judicial speaker to be 
called to the stand to testify, and requiring one who is already on the siarul 
to speak from personal knowledge (ante, § 1361, par. 1). The latteT require
ment had long ago been known in the early modes of trial preceding the jury. 
In the days when proof by compurgation of oath-helpers lived as a separate 
mode alongside of proof by deed-witnesses and other transaction-witnesses, 
" the witness was markedly discriminated from the oath-helper; the mark of 
the witness is knowledge, acquaintance with the fact in issue, and moreover, 
knowledge resting on his own observation." 1 Such a witness' distinctive 
function was to speak 'de visu suo et auditu.' 2 The principle was not 
fully carried out; for a deed-witness need not have actually seen it executed, 
and might merely have promised by attestation to appear and vouch in court.3 

But at any rate this principle, so far as it prevailed, concerned a different 
mode of trial, "trial by witnesses", which jury-trial supplanted.4 After
wards, nearly three centuries later, when jury-trial itself had changed, and 
witnesses (now in the modern sense) became once more a chief source of proof. 
the old idea reappeared and was prescribed for them; the witness would 
speak to " what hath fallen under his senses", 5 and this became in the modern 
law a fundamental principle.6 But at the time now to be considered, when 
jury-trial was coming in (say the 1300s), that principle belonged in what was 
practically another mode of trial, and did not affect the development. 

§ 136t. I 1892, Brunner, Deutsche Rechts
gcschichte, II, 397; 1902, Schroder, Lehrbuch 
der deutschen Rechtsgeschichte, 4th ed. 772. 

• 1898, Thayer, Preliminary Trea tise on Evi
dence, 18, 499. 

The main conclusions, concerning the 
historical effect of these distinctions. drawn 
by Professor Melville M. Bigelow, "The Old 
Jury" (Mass. Historical Society, 1916, p. 
310; reprinted 1920 in his Papers on thl! Legal 
History of Government), seem far-fetched and 
negligible. 

• • Thayer, ubi supra, 98; and cases cited 
ante, § 1292. A good additional illustration 
occurs in Seld. Soc., Select Civ. PI., I, No. 76; 

9 

and as late as 1543, in Rolfe v. Hampden, Dyer 
53 b, 1\ survival of this is seen in the case of two 
will-witneoses who" deposed upon the report of 
others." This was probably because such wit
nesses were originally transaction-witnesses, 
not document-witnesses, and in their latter 
character the earlier trait survived, as the 
history of the parol-e\-idence rule indicates 
(posl, § 2426). 

• Thayer, um supra, 17. 500; Brunner, 
Entstehung der Se.hwurgerichte, quoted infra. 

• 1670, Vaughan, C. J., in Bushel's Trial, 
6 How. St. Tr. 999, 1003; 1696, Holt, C. J., in 
Charnock's Trial, 12 id. 1454. 

e Cases cited anle, § 657. 
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What we are here concerned with is a difl'erent notion, namely, that 1vhen 
a· 8pecific person, not as lIet in court, is reported to have 11/;tlie assertwns about a 
fact, that person must be called to the stand, or his assertion will not be taken as 
evidence. That is to say: Suppose that A, who does not profess to know 
anything about a robbery, is offered to prove that B, who did profess to 
know, has asserted the circumstances of the robbery; here B's assertion is 
not to be credited or recei\'eti as testimony, however much he ma~' know, 
unless B is called and deposes on the stand. 

Preliminary. As to the history of this Hearsay rule proper, it is neces
sary at the outset to notice briefly certain important conditions which 
prevailed at the beginning of the 1500s. 

(a) And, first, it is clear that there was, up to about that time, no appre
ciation at all of the necessit~~ of calling a person to the stand as a witness in 
order to utilize his knowledge for the jury. On the contrary, the leading 
conditions and influences of jury-trial permitted and condoned the practice of 
the jury's obtaining information by consulting informed persons not called 
• mto court: 

1872, Professor Heinrich Brunner. The Origin of Jury Courts, 427, 452: "We may not 
interpret the verdict' ex scientia " in the domain of English law, as a verdict based on per
sonal perception. The jurors of the assize were certainly entitled to give a verdict based 
on the communications of trustworthy neighbors. Glanvill makes it requisite, for the jurors' 
knowledge, 'that they should have knowledge from their own view and hearing of the 

• matter or through the words of their fathers and through such words of persons whom 
they are bound to trust as worthy.' Thus they exhibit really in their verdict the prevail
ing conviction of the community upon the matter in question. For ascertaining this, 
ample opportunity is furnished by the 'view' and by the period of time elapsing between 
the view and the swearing in court. If their verdict agreed with the opinion throughout 
the community, they had nothing to fear from an attaint ... , Thus the juror of the 
English law who gives a verdict 'ex scientia' (with reference to the view of lands had) is a 
'knowledge-witness' simply, whether his knowledge rests on his own perceptions or on 
another's communication. . .. The En~lish knowledge-witness [juror] is not an eye
witness, not a 'testis de scientia' in the sense of the later Norman law." 7 

1895, Sir F. Pollor/.· and Professor F. lV. Maitland, History of the English Law, II, 622, 
625: "Some of the verdicts that are given must be founded on hearsay and floating tradition. 
Indeed, it is the duty of the jurors, so soon as they have been summoned, to make inquiries 
about the facts of which they will have to spcak when they come before the court. They 
must collect testimony. . .. At the least a fortnight had been given to them in which to 
'certify themselves' of the facts. 'Ve know of no rule of law which prevented them from 
listening during this interval to the tale of the litigants. . .. Separatively or collectively, 
in court or out of court, they have listened to somebody's story and believed it." 

7 Professor Brunncr goes on to point out 
(p. 453 fT.) that since in France the judicial U8e 
of "trial by witnesses" proper Clln',~ early into 
prominence (in the 1300s Ilnd 1400s) through 
the civil or canonical system. and since the con
trast between these two competing methods led 
the former to be called • testes de scien till', Ilnd 
the jurors merely • testes de credentia'. the 
jury s)'st.cm became discredited fiS Iln inferior 
one and ultimat.ely feIl into disutIC. In other 

10 

words. the lack of any sharp discrimination 
in England as to the sources of the jury's 
"knowledge" was the marked fellture which 
enabled it to survive. in contrast to the fntc 
of its kindred institution in NOimandy. where 
circumstances had led to the emphasizing 
of its inferior sources of knowledge. Compare 
also Glasson. Histoire du droit et des insti· 
tutions de III France. VI. 544 (1895). 
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The ordinary witness, as we to-da~' conceive him, coming into court and 
publicly informing the jury, was (it must be remembered) in the 1400s a rare 
figure, just beginning to be known.s Of persons thus called, the chief kinds 
were the preappointed ones, deed-witnesses and other transaction-wit
nesses; and even these, with the jur~', " all went out and conferred privately 
as if composing one body; the witnesses did not regularly testify in open 
court." 9 Even where facts were involved which, as we should think, needed 
other testimony, the counsel stated them by allegation, and a special witness 
might or might not be present to sustain the allegations.10 Well into the 
HODs" it was regarded as the right of the parties to ' inform' the jury after 
they were impanelled and before the tria!." 11 In 1450 it is said by Chief 
Justice Fortescue, "If the jurors come to a man where he lives, in the coun
try, to have knowledge of the truth of the matter, and he informs them, it is 
justifiable", 12 i.e. it is not the offence of maintenance.13 l\' ote that the only 
o~jection thought of is that of maintenance. In 1499 a juror, in a certain 
trl'.1 where a thunderstorm had caused a separation without leave, talked 
wit \ a friend of one of the parties, and this, from the same' point of view, was 
hell. not unlawfuJ.14 

S Jch practices of obtaining information from informed persons not called 
we!e a chief reliance for the earl~' jury. In fact, the strict notions then pre
yaUng as to the offence of maintenance tended to discourage the coming of 
\ntnesses. In dIe 1400s "it was by no mcans freely done"; 16 and when, 
in 1562-63,16 compulsory process for ordinaQ' witnesses was first provided, the 
measure came rather as a protection for the witness against the charge of main
tenance than for any other reasonP In short, as late as through the HODs, 
there was not only no feeling of necessity for having every informant come 
to testify publicly in court, but there was still a discouragement of such a 
general process; and the jury might and did get a great deal of its knowledge 
by express inquiry from specific persons not called, or by the counsel's report 
of what had been or would be said by persons not called or not put on the 
stand. 

(b) But in the meantime certain conditions were changing in a significant 
respect. Contrasting the end of the 1400s and the beginning of the 16oos, 
it appears, as the marked feature, that the proportion between the quantity 
of information obtained from ordinary witnesses produced in court and of 

I Note 20, infra. 
t Thayer, ubi supra, 97, 102; this con

tinued probably into the 15008. 
10 Tha.yer, ubi lIupra, 121, 133. 
II Thayer, ubi lIupra, 92; in Pnlgrave's 

"The Merchant and the Friar", tlwre cited, an 
nccount of a trial for robbery in London in 1303 
represents the sheriff as sllying, when asked by 
the judge whether the jury is ready: "The 
least infOl'med of them has taken great pains 
to go up and down in every hole and corner 
of Westminster they and their v.ives-

11 

and to learn all they could concerning his 
past and present life and conversation." 

It Y. B. 28 H. VI, G, 1; cit. Thayer, 128; 
see also the petition quoted ib. 125. 

U Again, in 1504 (Y. B. 20 H. VII, 11, 21; 
cit. Thayer. 129), Rede. J., sa.ys: "If the jury 
come to my house to be informed of the truth, 
and I inform them, that is not maintenance." 

U Y. B. 14 H. VII, 29, 4; cit. Thayer. 132. 
U Thayer. ubi supra, 130. 
10 St. 5 Eliz. c. 9, § 6. 
17 The history of compulsory proceS9 is ex

amined posl, § 2190. 
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information by the jury itself contributed or obtained was in effect reversed. 
The former element, in the 1400s, was "but little considered and of small 
importance" , 18 but by the early 1600s the jur~·'s function as judges of fact, 
who depended largely on otller persons' testimony presented to them in court, 
had become a prominent one, perhaps a chief one.19 It is necessary to appre
ciate that the ordinary witness (as we conceive him) did not come to be a 
common feature of jur~· trials till the very end of the 1400s.20 Thus during 
the 1500s the community was for the fh'st time dealing with a situation in 
which the jury depended largely, habitually, and increasingly, for their sources 
of information, upon testimonies offered to them in court at the trial. 

(c) This, then, is the reason why another notion (a marked feature of the 
1500s and early 1600s) should come into particular prominence at that epoch 
and not before. During that period much is found to be said, in the trials, 
about the number of witnesses, their sufficiency in quantity and qualit~·. 
Juries were just beginning to depend for their verdict upon what was laid 
before them at the trial, and it was thus natural enough that they should 
begin to:ask themselves, and to be urged by counsel to consider, whether they 
had been furnished with sufficient material for a right decision. :l\Iuch be
gins to be thought and said, in statutes and otherwise, about having witnesses 

• 

<I good and lawful", " good and pregnant" ," good and sufficient." 21 There 
was, moreover, already in existence at that time, well known to It large pro
portion of the legal profession, and only waiting for a chance to be imported 
and adopted, a mass of rules in the cidl and canon law about the number of 
witnesses necessary in given cases, and the circmastances sufficient to com
plement and corroborate testimony deficient in number. Throughout the 
State trials of the 1500s and early 1600s, the accused is found insisting that 
one witness to each material fact is not enough.22 In spite of these repeated 
appeals to the numerical system of the civil law, they produced no perJna
nent impression in the shape of specific rules, except in treu:;on and perjur~·.23 
But .the general notion thoroughly permeated the times, and barel~r escaped 
being incorporated in the jury system. 

In a particular respect it left an impression material to the present inquiry. 
There had hitherto been no prejudice against the jury's utilizing information 

18 Thayer. ubi supra. 130. 
n For example. in 1499. Vavasour. J .• says: 

"Suppose no evidence is given on either side. 
and the parties do not wish to give any. yet the 
jury shall gh'c their verdict for one side or the 
other; and so the evidence is not material to 
help or harm the matter" (Y. B. 14 H. VII. 29, 
4. cit. Thayer. 133); while in the early 1600s. 
Coke says (3 Inst. 163) that "most commonly 
juries are led by deposition of witnesses." 
Anothe~ indication is seen in the practical 
disuse of the attaint by the end of the 1500s 
(Thayer. ubi supra. 138. 150. 153. 167). due 
largely to the fact that the jury now depended 
so much upon testimony in court. 

20 Thayer, ubi supra. 102. 121, 122. 126. 

12 

,. In other respects. also. this was n t.iOle 
significant of a desire to see to the sufficiency of 
the evidence placed before a jury; sec Thayer. 
uhi supra, 179, 180, 430. 

U A single eltample must suffice; in Lord 
Strafford's Trial (1{).10). 3 How. St. Tr. 1427, 
1445, 1450, he argues: "He is but ono witness, 
and in law can prove nothing"; such" thl're
fore could not make faith in matter of debt, 
much less ill matter of life and death." 

2S The treason-statutes. coming in 1547-
1554. will be noted later. 

The history of tho numerical system, and of 
its failure to obtain a foothold in our law, is 
examined pOIII, § 2032. 
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from persons not produced. But now that their yerdict depended so much on 
what was laid before them at the trial, and now that the sufficiency of this 
evidence, in quantit~· and quality, began to be call\'asscd, it came to be asked 
whether a hearsay thus laid before them would suffice. It was asked, for ex
ample, whethcr, if there was one witness testifying in court from personal 
knowledge and anothcr's hearsay statement offcred, the two together would 
suffice.24 Again, it was discussed in Queen :l\Iary's rcign (1553), whether, 
of the two accusers required in treason, one could testif:' b~' reporting a hear
say.25 In Raleigh's trial (1603), Chief Justice Popham, refusing to produce 
Cobham to testify, explained that, "where no circumstances do concur to 
make a matter probable, then an accuser may be heard in court, and not 
merely by extra-judicial statement; but so many circumstances agreeing and 
confirming the accusation in this case, the accuser is not to be produced"; 26 

that is, It hearsay statement was sufficient if otherwise corroborated. So, 
too, the notion that persisted in the 1600s, that a hearsay statemcnt, though 
not alone sufficient, was neyertheless usable in confirmation of other testi
monyP was a direct survival of this treatmcnt of hearsay from the standpoint 
of numerical sufficiency. During the 1500s nothing was settled in this direc
tion; the matter was being debated and doubted. But the important fea
ture is that the doubt about using hearsay statements ·i.e. testimony from 
persons not called was merely incidental to a general canvassing of the 
numerical and qualitative sufficiency of testimony, which in turn was a nov
elty arising from the jury-conditions of the 1500s. 

It appears, then, that at the entrance to the I.jOOs (a.) there had hitherto 
been no conception of a special necessity for calling to the stand persons to 
whose assertions credit was to be given; (b) that by the 15005 the increasing 
dependence of the jury on the evidence laid before them in court (as distin-

"1541, Rolfe v. Hampden, Dyer 53b (of 
three witnesses to a will, "two deposed upon 
the report of others, and the third deposed 
of his OWll knowledge", and there was no ap
parent objection. "though the jury paid lit
tle regard to the testimony aforesaid "); 1622, 
Adams 11. Canon, Dyer 53 b, note (disbursement 
of money for P.; of two witnesses, one .. de
posed that he himself knew it to be true, and 
being examined why he would swear that, an
swered, 'because his father had said so'; and in 
this ease much was said about the deposition of 
witnesses; first, that if one v.itness depose of 
his OWIl knowledge of the very point in question, 
and tho other in the circumstances, that shall be 
sufficient ground for the judge to pass sen
tence"; here the .. circumstances" means the 
hearsay statement, as shown by Pyke v. Crouch. 
infra). The earlier loose practice in this re
spect is seen in a London case of 33 Edw. I .. 
cited in Bateson's Borough Customs, II, 
Introd. p. 32 (SeIdell Society Pub.. XXI, 
1906). 

2'1553, R. 11. Thomas, Dyer 99 b (" It was 
there holden for law, that of two accusors, if one 
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be an accusor of his own knowledge, or of his 
own hearing, and he relate it to another, the 
other may well be an accusor"); 1556, Dyer. 
134 a, note (under the treason statute requiring 
two accusers, .. an accusation under the hands 
of the accusers or testified by others is suffi
cient "); 1628, Coke, 3d Inst. 25 (" The strange 
conceit in 2 Mar. [Thomas'S Case), that one 
may be an accuser by hearsay, was utterly 
denied by thc justices in Lord Lumley's Case 
[1572)", "reported by the lord Dier under his 
own hand, which we have seen. but [is) left out 
of the print "); approved by Hale, Pleas of the 
Crown (1680), 1,306, II. 287. 

This notion of quantity, as associated with 
hearsay, is seen also in certain coeval rules on 
the Continent. declaring (for example) one wit
ness upon personal knowledge to be equal to 
two or three going upon hears::.y (Pertile, Storia 
del diritto italiano, 2d cd .• 1900, vol. VI, pt. 1. 
p. 388; Esmein, Histoire de la procMure crimi, 
nelle en France, 1882, pp. 269, 369). 

" As reported in Jardine's Criminal Trials, 
I, 427. 

27 I nITa, note 33. 
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guished from their other &ources of information) gave a new importance to 
SlIcl. evidential material; and (c) that there was thus much debate as to the 
sufficiency of witnesses in number and kind, and that incidentall:r doubt 
began to be tllrown on the propriety of depending on extra-judicial asser
tions, either alone or as confirming other testimony given in court. 

With this preliminary surve~', the process may now be traced of making 
more precise and comprehensive the general notion against hearsa:r which 
thus sprung into consciousness. It will be convenient to consider, first, hear
say statements in general, and, next, hearsay statements under oath; for 
the rule as it affected the latter had both an earlier origin and a slower de
velopment. 

I. Hearsay statements in general. (1) In the first place, then, there is no 
exclusion of hearsay statements. Through the 1500s and down beyond tJlC 
middle of the 1600s, hearsay statements are constantly received, even against 
opposition.28 They are often objected to by accused persons, and are some
times said by the judge to be of no value or to be insufficient of themselves, 
and are even occasionallr excluded. In short, they are regarded as more or 
less questionable, and the doubt particulal'l~' increases in the 1600s; but, in 
spite of all, they are admissible and admitted. Nor is this result due to any 
abuse or irregularity peculiar to trials fo!' treason or other State prosecutions; 
it is equally apparent in the rulings in the few civil cases that are reported. 
The practice is unmistakable. 

(2) In the meantime, the appreciation of the impropriety of using hearsay 
28 1571, Dulm of :aorfolk's Trial, 1 How. St. 

Tr. 958, Jardine's Crim. TrilLIs, I, 157.158,159, 
179, 201, 206, 210 (various letters and other 
hearsay statements arc used against the a("
cused); 1590, Stranham v. CulJington, Cro. 
Eliz. 228 (prohibition for suing for tithes: 
"they said that hearsay shal1 be aJlowed for a 
proof"); 1601, Webb 11. Petts, Noy 44 ("the 
n;tness said that for a long time, as they had 
heard say, the occupiers . . . had used to pay 
annually to the parson 3s."; held that" a proof 
by hearsay was good enough to maintain the 
surmise within the statute 2 Ed. 6 "); 1622, 
Adams ~. Canon, Dyer 53 b, note (a hearsay 
admissible for one witness; Bee quotation 
6upra); 1632, Sherfield's Tl-ial, 3 How. St. Tr. 
519, 536 (information in the Star Chamber 
against a vestryman of New Sarum for break
ing a painted glass window; to show that the 
Biahop had warned him not to do it. one of the 
Court offered a letter from the Bishop, .. but 
this being out of course, and a thing to which 
the defendant could make no answer, was not 
approved of"); 1640, Earl of Strafi'ord's Trial, 
3 How. St. Tr. 1381, 1427 ("they prove very 
little but what they took upon hearsays ") ; 
1644, Archbishop Laud's Trial, 4 How. St. Tr. 
315, 383 {argued for defendant: "He adds 
what Sir Thomlls Ai1sbury's man said .... 
But why doth he rest upon a hearsay of Sir 
ThoIDaa Ai1sbury's man? Why was not this 

m,;i', examined to make out the proof? "}. 391 
(argued for defendant: "Of all which there is 
no proof but a bare relation what Mr. H., Mr. 
I., and Sir W. B. said; which is all hearsay and 
makes 110 evidence, unle~s they were present to 
witness what was said Iby me to them]"), 395 
(argued for defendant: "This is but Sir E. 1','" 
report, and so no proof, unless hc were produced 
to justify it "); again at 399, ~02, 432. 534. 538 
(in all these instances the hearsay 6tatemell t-s 
arc received); 1663, Moders' Trial, 6 How. St. 
Tr. 273, 276 (bigamy; a witness tllstified that 
he once saw the first husband, not produced. 
"and the man did acknowledge himself to be 
so "; the Court: "Hearsays must condemn no 
man; what do you know of your own knowl
edge?" but the statement gets in); 1669. Haw
kins' Trial, 6 How. St. Tr. 921, 935 (collateral 
charge that defendant picked N.'s pocket; N.'6 
statoments to that effect were given by the 
witness, in spite of the defendant's demand that 
N. be called; Sir Matthew Hale was judge) : 
1670, Style's Practical Register 173 (citing a 
case of 1646). 

For the history and theory of the Hearsay 
rule on the Continent, see a learned and ex
haustive eSBo.y by Eugen Kulischer. "DIll! 
Zeugnis von HUTClIsagen" (Zcitschrift fUr 
privo.t- und ofi'entliches Recht, 1907, XXXIV, 
169). 

14 
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statements by persons not called is growing steadily. By the second decade 
after the Restoration, this notion receives a fairly constant enforcement, both 
in civil and in criminal cases.29 There are occasionallapses;3o but it is clear 
that by general acceptance the rule of exclusion had now become a part of 
the law as well as of the practice. There even is found 31 a counsel for the 
prosecution stopping" for example's sake" its violation by his own witness. 
No precise date or ruling .stands out as decisive; but it seems to be between 
1675 and 1690 that the fixing of the doctrine takes place.32 

~ It is worth noting that the not uncomlnon 
belief which IlttrihutcR most of the rcforms in 
the miCE· of evidence in criminal trials to the 
Commonwcalth of 1649 or the Hcvolutioll of 
1688 is hardly well founded. In tho prc'lcnt 
('ase, for example, the new idea comes in with 
the Hestoration regime, 166D-1685; and this is 
generally true of the other matters of improve-

• • 
mcnt (as noted post, §§ 2032, 2250). The 
Commonwealth went on with very much the 
same practices as the royal government which 
it overthrew; witness the argument (infra) of 
Mr. Prynlle, who was one of the most vigol'oUS 
opponents of Charles I. At the Rcstoration, 
much warning seems to have been taken, and it 
is then that the decided amelioration is appar
ent; the trials of the Regicides, for instance, 
were (contrary to the general impression) al
most models of fairness, considering the prior 
practice. What was left to be done was done 
under Anne, after 1700, I'ather than under 
William. Even Scroggs, in 1678, did not much 
violate existing rules; :md the real abuses and 
irregularities occurred chiefly in the terrible time 
of unrest and mutual suspicion, just before and 
after the Duke of York's accession, and at the 
hands of the unscrupulous Jefferies, whose 
faults were chiefly his own and abnormal. 

Compare the similar OJJinion of Professor 
Willis-Bund, State Trials for Treason, 1882, 
vol. II, Introd. XS. 

ao E.O. in the cases infra. of 1680, 1681, 1682, 
1686. 

31 E.o. in Colledge's Trial, infra. 
"1673, Pickering v. Barkley, Vin. Abr. 

"Evidence", P, b, 1, vol. XII, 175 (to show 
the mercantile usage construing a policy. "a 
certificate of merchnnts" was read in court; 
but "the Court desired to have the master of 
the Trinity-house and other sufficient mer
chants to be brought into court to satisfy the 
Court ',iva voce "'); 1676, Rutter v. Hebden, 1 
Keb. 754 (objected that a contradictory state
men~ of a wit.'1ess could not be proved because 
not made on oath; but allowed); 1679, Bishop 
Burnet on the Popish Plot, 6 How. St. Tr. 1406. 
1422, 1427 (refers to a part of Dugdale's testi
roony as "only upon hearsay (rom Evers, nnd eo 
was llothing in the law"); 1678, Earl of Pem
broke's Trial, 6 How. St. Tr. 1309. 1325,1330 (a 
deceased person's statemen ts U8 to persons injur
ing him, received; one of t.he statements was 
offered as a death-bed declaration; and counsel 

• 
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adds, "there are little circumstances which arc 
always allowed for e\'idence in such cases,
where men receive allY wounds, to ask them 
questions while they arc ill, about it, who hurt 
them "); 1678, Ireland's Trial, 7 How. St. Tr. 
79, 105 (the defendant, to prove an alibi at St. 
Orner's college in France. offered to bring" an 
authentic writing" "under the seal of the 
college and testified by all in the college, that 
be was there all the while"; Atkins, J.: " Sucb 
evidences as you speak of we would not allow 
against you; therefore we would not allow it 
for you"; afterwards, members of the college 
were produced in person); 1G79, Samson v. 
Yardley, 2 Keb. 223 (appeal oi murder; what 
I!, witness, now dead. swore on the indictment 
was excluded; .. what- the witness dcad had 
said generally, bcing but hearsay of a strangct'. 
and not of a party [inl interest, thcy would not 
admit, which might be true or ialse"); 1680, 
Anderson's Tr;al, 7 How. St. Tr. 811, 865 
(charge of being a priest and sasing mass at the 
Venetian ambassador's; a lettcr of the ambas
sador, then out of the kingdom, dl!nying his 
saying of mass, not admitted for the defend
ant); 1680, Gascoigne's Trial, 7 How. St. Tr_ 
959, lOHl (one Barlow being ofl'erp.d as a witness, 
but being apparently afraid to speak, one 
Ravenscroft offered to tell whut Burlow had 
told him the night before; Pemberton, J.: 
"You must not come to tell a .story out of 
another man's mouth"; yet after some ob
jection be was allowed to tell tile whole story) ; 
1681. Plunket's Trial, 8 How. St. Tr. 447, 458 
(other persons' statements of defendant's acts, 
admitted without objection), 461 (Witness: 
"Mr. L. B. told me that· he did hear of the 
French "; Pemberton, L. C. J.: "Speak 
what you know yourself"); 1681, Busby's 
Trial, 8 How, St. Tr. 525, 545 (witness offers an 
affidavit of a register of births; Street, B.: 
"You ought to have brought the man along with 
you to testify it"; Witness: "The sexton is an 
old map about 60 years of age and could not 
come"; Street, B.: .. That does not signify 
anything at all"); 1681, Colledge's Trial, 8 
How. St. Tr. 549, 603 (seditious publication; 
the Attorney-General himself stops a prosecu
tion-witness who tells what the printer said as 
to the author), 628 (another counsel for the pros
ecution does the same; "we must not pel'lIIit 
this for example's sake, to tell what others 
said"), 663 (counsel for prosecution: "You 

• 

• 

• 

• 
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(3) At the same time, and along with this general rule of exclusion, there 
is still a doctrine, clearly recognized, that It hearsay statement may be used 
as confirmatory or corroboratory of other testimony.33 Here we have the 
survival of that notion about sufficiency and quantity, already referred to. 
A hearsu~' statement, by itself, is insufficient as the sole foundation for a 
conclusion; by itself it "can condemn no man", and so, by itself, it is ex
cluded; but, when it merely supplements other good evidence already in, it 
is receivable. This limited doctrine as to using it in corroboration survived 
for a long time in a still more limited shape, i.e. in the rule that a witness's 
own prior consistent statements could be used in corroboration of his testi
mony on the stand; 3-l and the latter was probably accepted as late as the 
end of the 1700s.35 

(4) In the meantime, the general rule excluding hear:;ay statements comes 

must not tell a tl1le of a tale of what you heard 
one say"); 1682, Lord Grey's Trial. 9 How. 
St. Tr. 127, 13G (hearsay statements plentifully 
received without objection); 1684, Hampden's 
Trial. 9 How. SI. Tr. 1053, 1094 (hearsay 8t.'\te
ments excluded; Jefferies. L. C. J.: .. You 
know the law; why should you offer any such 
thing? "); 1684, Braddon's Trial, 9 IIow. St. 
Tr. 1127, 1181, H89 (Mr. J. Withins: .. We 
must not hear what another s..'Iid that is no 
party to this eau5C "); 1686. Lord Delamere's 
Trial, 11 How. St. Tr. 509, 548 (hearsay state
ments put in without check); 1692. Stainer v. 
Droitwich, 1 Salk. 281 (lin ex('eption to the 
hearsay rule discussed as such); 1693, Thompo 
eon 11. Trevanion. Holt 286, Skinner 402 (a 
hearsay statement. re~eived apparently as an 
exception): 1696. Charnock's Triol. 12 How. 
St. Tr. 13i7. 1454 (Holt. L. C. J., alludes to the 
objection as well founded. and informs the 
jury when charging them: .. 'l'hl'refore I did 
omit repeating [to you) a great part of what D. 
said. because as to him it was for the most part 
hearsay"); 1697, Pyke f. Crouch. 1 Ld. Raym. 
730 (if a testator sends a duplicate of his will to 
8 stranger .. and the stranger sends back a let
ter" mentioning its receipt, "after the death of 
the stranger such letters may be read as cir
cumstantial evidence" to prove that such a 
duplicate Wll!I sent). 

.. 1679. KnoA's Trial, 7 How. St. Tr. 763. 
790 (the witness' fOfmer statement offered; 
L. C. J. Scroggs: "The use you make of this is 
no more but only to corroborate what he ha.th 
Mid, that he told it him while it was fresh and 
that it is no new matter of his invention now") : 
1683. Lord Russell's Trial. 9 How. St. Tr. 577. 
613 (L. C. J. Pemberton: .. The giving evidence 
by hearsay will not be evidence": Attorney
General: .. It is not evidence to convict a man 
if there were not plain evidence before; hut it 
plainly confirms whut the other swears ") : 
1692. Cole's Trial. 12 How. St. Tr. 8iG (Mrs. 
Milward: .. My lord, my husband [now de

declared to me that he and Mr. Cole 
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were in the ceaeh with Dr. Clenche, and that 
they two killed Dr. Clenchc": Mr. J. Dolben : 
.. That is no evidl'nce.'\t all. what your husband 
told you; that won't be good evidence. if you 
don't know somewhat of your own knowl
edge"; Mrs. Milward: .. My lord. I have a 
great deal more that my Imsband told me to 
declare"; Mr. J. Dolben: "That won't do; 
what if your husband had told you that I killed 
Dr. Clcnche. what then? This will stand for 
no evidence in law; we ought by the law to 
huve no man called in question but upon very 
good grounds, und good eviden~e upon oath. 
.'\nd that upon the verdict of twelve good men." 
Ne\·crtheless. he let her relate more of what her 
husband told her about the plot to kill Dr. 
Clenche: in charging the jury, he referred to it 
as "no evidence in law ..• especially when it 
is single. without any circumstance to confiml 
it"): 1725. Braddon, Observations on the Earl 
of Essex' Murder. 9 Ho,\\·. St. Tr. 1229. 1272 
(" It is tnle, no mall ought to suffer barely upon 
hearsay evidence; but such testimony hath 
been used to corroborate what else may be 
sworn U). 

.. 1682, Lutterell v. Reynell. 1 Mod. 282 
(it was proved that one of the witnesses for 
the plaintiff had often .. declared the same 
thing,;" as now: and L. C. B. Bridgman" said. 
though a hearsay was not to be allowed as 
direct evidence. yet it might be made use of 
to this purpose, viz. to provo that W. M. was 
constant to himself. whereby his testimony W88 

corroborated "); ante 1726, Gilbert. Evidence. 
149 (" A mere hearsay is no evidence: •.. 
but though hearsay be not allowed as direct 
evidence, yet it may be in corroboration of 8 
witness' testimony, to show that he affirmed 
the same thing before on other oec..'IBions; .. 
for such evidence is only in support of the 
'\\;tness that gived in his testimony upon 
oath" ). 

36 1767. Buller. Trials at Nisi Prius. 249. 
and cases cited an/c, § 1123. 
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over into the 1700s as something established within living memory. It is 
clear that its firm fixing (as above observed) did not occur till about 1680; 
and so in the treatises of the early 1700s the rule is stated with a prefator~' 
" It seems." 36 By the middle of the 1700s the rule is no longer to be strug
gled agcinst j 37 and henceforth the only question can be how far there are to 
be specific exceptions to it. 

What is further noticeable is that in these utterances of the early 1700s 
the reason is clearly put forward why there should be this distinction between 
statements made out of court and statements made on the stand; the reason 
is that" the other side hath no opportunity of a cross-examination." This 
reason receh'es peculiar emphasis in the final and comprehensive applica
tion of the rule to a peculiar class of statements made prior to the trial in 
hand, namely, statements made under oath. These come now to be con
sidered. 

II. Hearsay staiement;nmder oath. (1) As earb' as the middle of the 1500s 
a first step had been attempted towards requiring the personal pro
duction of those who had already made a statement upon oath. This re
quirement was limited to trials for treason; and the circumstances leading 
up to its introduction are described in thz following passage: 

1696, Bishop Burnet, arguing in the House of Lords, at Fel/wick's Trial, 13 How. St. 
Tr. 537, 752: "There passed many attainders in that reign [of H. VIII], only upon deposi
tions that were read in both houses of parliament. It is true, these were much blamed, 
and there was great cause for it. . .. In Edward \Ts trial, the lord Seymour was attained 
in the same maMer [.~c. without being heard), onl~' with this difference, that the \\;tnesses 
were brought to the bar and there examined, whereas formerly they proceeded upon some 
depositions that were read to them. At the duke of Somerset's trial [in 1551}, which was 
both for high treason and for felony, in which he was acquitted of the treason but found 
guilty of the felony, depositions were only read against him, but the witnesses were not 
brought face to face, as he pressed they might be. 38 Upon which it was that the folio\\'
ing parliament enacted that the accusers (that is, the "itnesses) should be examined face 
to face, if they were alive." 39 

II 1716. Hawkins. Pleas of the Crown, II. 
596. b. II. c. 46. § 44 (" As to the Fifth Point. 
viz. of parol evidence. and how far hearsay 
shall be admitted. It seems agreed that 
what a stranger has been heard to say is in 
strictness no manner of evidence either for or 
agajnst. a prisoner. not only because it is not 
upon oath, but also because the other side 
hath no opportunity of a cross examination ") ; 
1736. Bacon. Abridgment, Evidence, (K) 
(" It seems agreed that what another has been 
heard to say is no evidence, because the party 
was not on oath; also. because the p.uty who 
is affected thereby had not an opportunity of 
cross examining"). 

a7 1701. Captain Kidd's Trial, 14 How. St. 
Tr. 147. 177 (Witness; "Here is a certificate 
[of my reputation I from the parish where I 
was born"; L. C. B. 'Vard: .. That will sig
nify nothing; we cannot read certificates; 
they must speak 'vivo. voco"'); 1716, Earl of 

VOL. 1II 2 17 

Wintoun's Trial. 15 How. St. Tr. 804, 856: 
1723, Bishop Atterbury's Trial. 16 How. St. 
Tr. 323,455; 1725, L. C. Macclesfield's Trial. 
16 How. St. Tr. 767. 1137; 1743, Craig demo 
Annesley v. Anglesea, 17 id. 1160 (a state
ment fJf Mrs. P .• deceased, as to a material 
fact was offered; after Borne debate. the Court 
excluded it .. on the principal reason that hear
say e\;dence ought not to be admitted. because 
of the adverse party's having no opportunity 
of cross examining "); 1754, Canning's Trial. 
19 How. St. Tr. 383, 406 (rule undisputed). 

38 This may be seen in the duke's trial. 1 
How. St. Tr. 520. 

31 Substantially the same account as Bishop 
Burnet's is given in Rastal's Statutes (?), I, 
102, as quoted in a note to the Duke of Somer
Bet's Trial, 1 How. St. Tr. 520; but no edi
tion of any of Rastal's books seems to contain 
such a passage. 
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Thc statutc of 1.~5:), t!lIIl; referred to a~ first requiring the witncss' pro
duction on the trial, was St. 5 Edw. \"1, c. 12, § 22.40 This was followcd b~' 
a similar provision in 1,1;54, St. 1 & 2 P. & 1'11. c. 10, § 11.41 But this early 
step was premature; the innovation was too much in adyance of the timcs; 
and it had onl~· a short life. From the very year of the latter enactmcnt, 
IIntil the end of thl' succecding ccntur~', it rcmained by judicial construc
tion a dead lettcr. Thc means by which this result was reached was another • 
section (§ 7) in the act of Philip and 'Mary, providing that trials for treason 
should be ('onducted "according to the common law", i.e. without any re
quirement of two witnesses or of produdng witnesses; so that sincc the re
quiremcnt of § 11 applied only to triah; for thc treasons defined by that Yer~' 
statute, the Crown, b~' bringing prosc('utions on other definitions of treason 
(common law or statutory), was frce from any such requirerncnt.42 

This judieial construction was perhaps strained, and was abandoned after 
the ne\'olution and under William Ill's go\·crnrnent. Ne\'crthcless it was 
clear law for a ('('ntury and a half: and, when Sir Walter Haleigh insisted so 
urgently on the production of Lord Cobham, he was trul~' answered by Chief 
Justice Popham that" he had no law for it.";3 

I!) "Which said accusers at the time of tho 
arraignment of t.he party accuscd. if they he 
then Jiving. shall IX' brought in pcrson beforl) 
the party so accused. and tWOW aud maintain 
that which they have to say to prove him 
~.'uil ty ". unless he confe~sc~, 

fI Upon arraignlllcnt for treason. t1w per
sons .. or two of them II t the least". who shall 
declare anythiug against the accused .. shall. 
if they be then Jiving and "'ithin the realm. be 
brought forth in person before the party ar
raigned if he require the same. and object and 
Fay openly in his hearing what they or any of 
them can against him." 

.. 15M. Throckmorton's Trial. 1 How. St, 
Tr. 862. 873. BRO. 88:> (the defendant in \'sin 
in\'oked the trel>son-statute): 1571. Duke of 
Norfolk's Trial. 1 lIow. St. Tr. 958. 978. 902 
(by the prosecudng ScrjC'ant: .. tho law was 
80 for a time. in S'ilnc r.asc~ of trcason. but since 
the law hnth been found too hard and danger
OUi!< for the prince. and it hath been repealed ") : 
1586. Ahington's Trial. 1 How. St. Tr, 1142. 
1148 (" You stand indjct~d by the common 
law and the stlotute of 25 Edw. III ... and 
in that statute is not. contained any such 
proof"); 1603. Raleigh's Trial. 2 How. St. 
'fr. 16. 18: Jardine's Cr. Tr .• I. 418. 420 
(Popham. C .. J.: "Sir Walter Raleigh. for the 
statutes you have named. none of them help 
you. The statutes of the 5th and 6th of Ed
ward VI and of the 1st Edward VI are general: 
but they were found tc be in~onvenicnt and 
are therefore repe:,led by the lilt and !?d of 
Philip and Mary. which you 1111\'e mentioned. 
which statute goes only to the treasons 
therein comprised. aud also appoints the trial 
of treasons to be 38 beCore it was at the common 
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law"): Hi4!J. Lilburne's Trial. 4 How. ~t. Tr. 
1269. 1401 (sllmc rule). Compare the de
cisions by which the slime re~ult WIIS readIed 
for the requirement of two witnesses (1'1)81. 
§ 2032). There was another >imilnr 8tntutc 
about the slime time. but it apparently was 
ineffectin, for the 8ame reason: 1.558. St. 1 
Eliz, c. 1. § !?i (no person to hc (,OII\'icted of 
ecclesiastical offences or treason under this 
lIet against heresy lind foreign chllrch 
authority .. unless the two required witnesses. 
or such a.~ arc lh'ing and within the realm. 
.. shall he brought forth in person face to face 
before the party llO arraigned. and there shall 
testify and declare what they can say agair st 
the party so arraigned. if he require the samb '). 

.. The learned Mr. Jardine. in his Crimi nul 
Trials. I. 514. has vindicated this trial Ilgainst 
the unjust criticisms of Inter times: .. This 
doctrine and pTllcticc [of 1690 and later!. 
however. though directly the re\'erse of those 
which preceded them. were not founded upon 
any legi.lntive pro\;sion or any re~orded de
c:sion of the Courts. But at the period of 
Raleigh'S trial. there was. perhaps. no point 
of law more completely settled. than that 
the statute of the 1 &: 2 Philip and Mary. (', 
10. had repealed the provisions of the statute 
of the 5th of Edward VI. respecting the pro
duction of two witnesges in cases of treason. 
... If. therefore. the Judges who presidei 00 

Raleigh's trial were to abide by the solemn and 
repeated decisions of their predecessors. and 
the uniform practice of the Courts of law for 
centuries. they could do no otherwise. con
sistently with their duty. thlln decide as they 
did." 
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Thus this limited attempt to require personal production, instead of 'ex 
parte' depositions b:.· absent persons, perished at its "ery birth. So far as 
this statutory attempt at the b(·ginllings of a hearsa:.· rule is concerned, it 
played no further part at all; except perhaps as furnishing It moral support 
for the opinion which was already working towards a general hearsa:.' rule. 

(2) That at this time, then (sa~', until the early 16005), the general absence 
of any hearsay rule (as already noted) allowed equally the lise of this specifie 
class, namel~', extra-judicial statements taken under oath, is dear enough. It 
appears as well in ordinaJ'~' felony trials 44 as in treason trials. ·15 

(3) It had, of course, alwa~'s been usual (though, as just seen, not essen
tial) to ha\'c the deponent present at tIl£' trial; but in stith caseS the general 
practice in State trials seems to ha\'c bt'cn, first to read aloud his sworn state
ment to the jUQ', and then to ha\'e him confirm it by declaring that it was 
"willingly and \'oluntaril~' ('onfessed without menace or torture or offer of 
torture." 46 This went on till well into the 1600s. The sworn statement 
was still the main or the sufficient thing; but it was thought proper to ha\'e 
it openly adopted by thc witness, so as to show that the prosecution did not 
fear a recantation. Thus the emphasis camc gradllall~' to be transferred from 
thc sworn statement, as thc sufficient testimony, to the statement on the trial 
as the essential thing. 

(4) About this time. howe\'er, and markcrlly by the middle of the 16005 
(coincidently with the general mO\'ement Idread~' considered), the notion tends 
to pre\'ail, and gradually becomes definitcl~' fixed, that even an extra-judicial 
.~tatemellt wzder oath sh()lIld not be 1lsed if the deponent can be personall~' had 
in court. This much has now been gained; and it is sel'n in civil and in 
criminal trials equally.47 About this time the great dramatist rC\'eals the 
arrival of a popular notion of the justice of the rule: 

"1615, Weston's Trial. 2 Hew. St. Tr. for murder, robbery. or theft" forhade the use 
911, 924; 1615. Elwe8' Trial. 2 How. St. Tr. of dCllosit.ions; but his only authority for this 
935. 941. statement is Sir Thomas Smith's description 

"To the instances of this already cited of It trial, which does not sustain him; and 
above, construing the treason statute, may be the citations in the note abo,'e seem to dis-
added the foUo\\ing: 1571. Dllkc of N'or- prove his belief. 
folk's Trial. 1 How. St. Tr. 958. passim; to The fo\1o\\ing list is only a selection: 
1586, Mary Queen of Scot's Trial. 1 How. St. 1586. Babington's Trial, 1 How. St. Tr. 1127. 
Tr. 1162. 1183; 1590. UdaU's Trial. 1 How. St. 1131; 1589. Earl of Arundel's Trial, 1 How. 
Tr. 1271. 1302. Mr. Jardine. in his Criminal St. Tr. 1250. 1252; 1600. Earl of Essex' 
Triale, I. 514, says: "At the time of Raleigh's Trial, 1 How. St. Tr. 1333. 1344; 1616. Earl 
trial. most of the circumstances objected to of Somerset's Trial, 2 How. St. Tr. 965, 978. 
by Sir John Hawles (under William III, about Compare the cases cited ante. § 818, under 
1696) were strictly legal and justifiable: for Confessions. The fo\1o'l',ing c&sc indicates a 
instance. at that time, the depositions of ab- growing inclination to insist on this' viva \'oce' 
sent persons were read as the usual course confinuation where tho original examination 
of e~idence which had prevailed for centuries was technically defecth'e: 1631, Lord Audley's 
in State prosecutions; this mode of proof con- Trial. 3 How. St. Tr. 401. 402 ("certain ex-
stituted the general rule. and the oral examin- aminations having been taken by the lords 
nation of witnesses was the exception. which without 8n oath. it was resch'cd [by a\1 the 
waH in practice 80metimes allowed, but W/IS judges) those cClUld not be used until they were 
a~ often refused. anu never permitted but by repeated upon oath "). 
the consent of the counsel for the prosecu- " The first snggestion of this view seems til 
tioll." He ulso (1.~serts (lntrod .. I. 25) that occur in the follo\\ing Ca.~8: 1583. Puckll'~ 
.. the ordinary mode of trying persons indicted 1'. Bridges. Choice CallOs ill Ch. 163. quotRd 

l!J 
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Richard Second, IV,!. 
BifJhop. "Thieyes arc not judged but [= unless] they are by to hear, 
Although apparent guilt be seen in them." 
1613 (circa) Ktllg Henry VIII, II, 1: 
1 Gent. . .. "The great duke 
Came to the bar. . . . 
The king's attorney, on the eontrary, 
Urged on the examinations, proofs, eonfessiolls, 
Of divers witnesses; which the duke desired 
To have brought' viva voce' to his faee; 
At which appeared against him his surveyor," etc. 

However, the deponent's statement can still be used, if he cannot be 
had in person, for example, because of his death (and there is much 
yacillation of opinion as to the sufficiency of other causes, such as absence 
be~'ond sea); and nothing is as yet said as to the further objection that the 
deposition was not taken subject to cross-examination, The significant 
feature of this stage is the thought that the hearsa~' statement is usable only 
in case of necessity, i.e. the deponent ought to be produced if he can be. But 
the thought that in any case there must indispensably have been an oppor
tunity for cross-examination has not been reached. 

1 Swan~t. 171 (nitncsses deceased and beyond 
seas: depositions in the Star Chamber, etc. 
used); 1590, Udall's Trial. 1 How. St. Tr. 
1271, '1~83 (examination on oath of one T. 
read, T. being beyond seils; hut it docs not 
appear that the latter cir('umstance wus es· 
sential). In Ruleigh's Trial (1603). 2 How. 
St. Tr. 16, 18, Raleigh is willing to concede 
that Lord Cobham's deposition could ha"e 
been used, "where the accused is not to be 
had conveniently"; yet there it was used, 
though Cobham wus "alive, and in the Housl'." 

But thereafter the precedents indicate II 

general acceptance of the.notion stated above: 
1612, Tomlinson v. Croke, 2 Rolle's Abr. 687, 
pl. 3 (deposition receivable if the deponent is 
dead, not if he is living); 1613, Fortescue & 
Coake's Case, Godb. 193 (depositions in chan
cery not to be read at law "unless affidavit be 
made that tIle witnesses who deposed were 
dead "); 1629, Anon., Godb. 326 (" if the party 
cannot find a witness", then his deposition 
.. in an English court, in a cause betwixt the 
same parties", may be read); 1631, Fitzpat
rick's Trial, 3 How. St. Tr. 419, 421 (a defend
ant in rape demanded that the lady be "pro
duced face to face; which she was; who by 
her oath' viva voce' satisfied the audience ") : 
1636. Dawby's Case, Clayt. 62 (admitted, 
when dead); 1645, Lord Macguire's Trial. 
4 How. St. Tr. 653, 672 (most of the witnesses 
~poko 'viva voce'; a deposition was used of one 
who ., was in town hut he could not stay") ; 
1658, Mordant's Trial, 5 How. St. 'fr. 907, 
922 (all sworn except one, an escaped prisoner 
whose deposition was used); 1666, Lord 
Morley's Case, Kel. 55, 6 How. St. Tr. 770 

(depositions before a coroner might be read 
if the deponent were dead, or unable to travel, 
or detained by defendant; but not if unable 
to be found); 1673, Blake v. Page, 1 Keb. 
36 (speaks of the affidavit of an absent person 
as allowable, but apparently by consent only) ; 
1678, Bromwich's Case, 1 Lev. 180 (like I.ord 
Morley's Case); 1678, Earl of Pembroke's 
Trial, 6 How. St. Tr. 1309, 1338 (a physician 
offers his prior deposition before the magis
trate; the Court: .. You must give it again 
'viva voce'; we must not read your exam
ination before the Court"); 1685, Oates' 
Trial, 10 How. St. Tr. 1227, 1285 (deposition 
of a witness not found after search, excludcd) ; 
1692, Harrison's Trial, 12 How. St. Tr. 833, 
851 (deposition taken by the coroner in the 
defendant's absence, read because the defendant 
hadeloigned the deponent). When this necessity 
for the witness' absence could be foreseen 
(as when a deposition' de bene' was asked for 
before trial), there are some early indications 
that cross-examination would be a required 
condition: 1606, Matthews 1>. Port. Comb. 
63 (" The witnesses may be examined [prior to 
trial] before a judge. by leave of the Court. atl 
well in criminal causes as in ch'il, where I> 

sufficient reason appears to the Court. as going 
to sea, etc., and then the other side may cross
examine them"); 1662. St. 13 & 14 Car. II. 
e. 23, § 5 (in certain insurance claims, seamen 
being often the witncsses. an oath • de bene' 
may be administered, .. timely notice beiug 
given to the ad"erse party, and set up in the 
office before such examination. to the end such 
witness or witnesses may be croBB-examined"). 

20 
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(5) By the middle of the 1600s, the orthodox tradition in favor of allowing 
the use of extra-judicial sworn statements had thus become decidedly weakened 
and was on the point of giving way. Nevertheless, there was stilI a tradition 
of orthodo~"y; and this tradition was in harmon~' with the practice of in
Huential modes of trial other than trial by jury in the common-law courts. 48 

A fixed rule to the contrary was consciously an innovation; and this innova
tion, though now on the point of prevailing, remained stiII to be established 
and to acquire orthodoxy. From the middle of the century we see the idea 
still progressing. The state of opinion is illustrated by one of the prosecutions 
conducted by the anti-Stuart party just before it obtained the upper hand 
and deposed Charles I: 

1643, Col. Fic/lIles' Trial, 4 How. St. Tr. IS5, 214; the defendant, tried by court-martial, 
argued that "no paper-deposition ought to be allowed by the law, in cases of life and death, 
but the witnesses ought to be all present and tcstify' "iva voce': that he had not had notice 
of the commission "so that he might eross-{'xUlnine the witnesscs"; then 1\lr. Pr.lJlIll, 
for the prosecution, answered, among other things, that in the ('ivillaw and courts-martial 
trials were as usual "by 'testillloniis' [i.e. depositions) as by 'testibus vh'a voce'; that in 
the Admiralty, a civil law court, as Iikcwise in the Chancery, Star Chamber, and English 
courts formed after the civil law, they proceed usually by way of deposition; that even at 
the common law in some cases, depositions taken before the coroner, and examinations upon 
oath before the chief justice or other justices, are usually gh'en in evidence cven in capital 
cases; that the high Court of Parliamcnt hath upon just occasions allowed of papcr deposi
tions in such cases"; and the depositions were" upon solemn debate" admitted. 

This case, to be sure, was no precedent for a common-law trial, and it oe
curred amidst a bitter political controversy; but it sufficiently illustrates 
the unsettled state of opinion and the tendency of the time.49 Yet no final 
settlement came under the Commonwealth, nor under the Restoration, nor 
directly upon the Hevolution.50 

u Ante 1635, Hudson, Treatise of the Star 
Chamber, pt. III, § 21, in Har~r. Collect. 
Jurid. 200 (" It is a great imputation to our 
English courts that witnesses are privately 
produced", in ('hancery: pointing out that th(' 
ecclesiastical Court docs otherwise, and re
citing a recent reform of L. C. Egl!rtoll that 
witnesses should be produ('cd before the oppo
nent, "that the other side might examine him 
also if they please "); 1637. Bishop of Lin
coln's Trial, 3 How. St. Tr. 769, 772 (Banks, 
Attorney-General, arguing in the Star Cham
ber, says: .. The proceedings in this court, as in 
all other courts, is by examination of witnesses 
returned in parchment, not 'viva voce'''). 

.. A reflection of the English rule in this 
period is seen in the following colonial records: 
1660, Mass. Revised Laws and Liberties, Whit
more's cd., .. Witnesses ", § 2 (II witness' testi
mony may be taken before the magistrate, but, 
if the witness lives within ten miles and is not 
disabled, it shall not be used" except the wit
ness be also present to be further examined 
about it; provided also that in capital ('ases all 
witnesses shall be present, wheresoever they 
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dwell"; repeated in the Revision of 1672); 
1692, Proprietor v. Keith, Pa. Colon. Cas. 117, 
124 (affidavits were offered to prove the truth 
of a lib~l; but the Court "were very unwilling 
to have t1wm read. saying it was no e\'iden('(' 
unless the Jl!'rsons were present in court"; yl't 
the~' permitted some to be read, since the wit
nesses could 1I0t be present "by renson of 
the extremity of the weather "). See also 
Browne's History of Maryland, 84. 

.n Mr. Jardine, in his Criminal Trials. 
Introd .. I. 25, 29, says: "The ancient mode of 
proof by examinations [under oath of absent 
persons] continued to be the usual and regular 
course [in cases of treason or other state of
fencesl during the reigns of Elizabeih, James I, 
and Charles I. • .. During the Common
wealt.h the practice of reading the depositions 
of absent witnesses entirely diaappeared, and 
has never been since revived. . .. It is be· 
Iieved that not a single instance can be pro
duced of the reading of the deposition of an 
absent witness on the trial of a criminal (ex
cept in cases expressly pro\'ided for by stat
ute), since the reign of Charles I." It would, 
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(6) By 1680-1690 (as already noted) had come the establishment of the 
general rule against unsworn hearsay statements. This must have helped to 
emphasize the anomaly of leadng extra-judicial sworn statements unaffected 
by the same strict rule. By 1696, or nearly a decade after the Revolution, 
that anomaly ceased substantially to exist. A few rulings under the Resto
ration had foreshadowed this result; 51 but in that ;veal' it was definitely and 
decisively achieved in the tl'ials of Paine and of Sir John Fenwick. The 

• 
former was a ruling by the King's Bench after full argument, and callie in 
January.52 The latter, coming in the next Kovember,53 involved a lengthy 
debate in Parliament; and, though the vote finally fa\'ored the admission of 
the deposition, the victory of reaction was in appearance onl~'; for the weighty 
and earnest speeches in this debate must have burned into the general con
sciousness the vital importance of the rule securing the right of cross
examination, and made it impossible thereafter to dispute the domination 
of that rule as a permanent element in the law.51 

howcver. sct'm that thc instances in note 47. 
supra, show thc practicc to havc been sanc
tioned even until after t.he Revolution; Mor
dant's Trial, above cited, certainly shows that 
it did not cen.~e during the Commonwealth. 
Mr. ,Jardine seems to have had a general 
but incorrect noticn that the older methods 
ceased with the Commonwealth; for example, 
that torture did not cense, as he believcs it 
did, has been noticed ante, § 818: S('e I\I~o 
note 29, BUpra. 

61 Ante 1668 (no date or name), Rolle's Abr .. 
II, 679, pI. 9 (depositions taken by bankruptcy 
commissioners, not admitted, "in a suit in 
which comes in question whether he was 1\ 

bankrupt or not, or to prove anything dcpend
ing on it, for the other party could not cross
examine the party sworn, that is the common 
course "); 1669, R. v. Buckworth, 2 Keb. 403 
(perjury; testimony oC a deceased witness 
sworn at the trial where the perjury was 
committed, received; by two judges to one) ; 
anie 1680, Hale, Pleas of the Crown, I. 30G 
("The information upon oath taken beCore a 
justice of the peace" is admissible in felonl/, 
if the deponent is unable to travel, yet in 
treason this is "not allowable, Cor the statute 
requires that they be produced upon urraign
ment in the presence oC the prisoner, to the 
end that he may cross-examine them "): 1688, 
Thatcher v. Waller, T. Jones 53 (deposition 
beCore the coroner of one beyond sea, ad
mitted; but held that a deposition before a 
justice of the peace should not be received; 
the case of the coroner standing on the ground 
of h record); 1694, R. v. Taylor, Skinner 403 
(affidavit not admissible); lind the citations 
at the end of note 47, 8U11I'a. 

" 1696, R. v. Paine, 5 Mod. IG3 (libel; 110 

deposition of B., examined by thc mnyor of 
Bristol upon oath but not in P.'s presence, was 
offered; it was objected that" B. being dead, 
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the defendant had lost all opportunity of 
('ross-cxamining him", and the usc of ex
aminations be Core coroners and justices rested 
on the special statutory authority given them 
to take such depositions; the King's Belich 
consulted \\ith the Common Pleas, and "it 
was the opinion of both Courts that these 
depositions should not be givcn in c\idence, 
the deCendant not being present when they 
were taken before the mayor and so had 
lost the benefit of a cross-examination"; the 
reports of tIris case in 1 Salk. 281, 1 Ld, Raym. 
;29, are brief and obscure). 

"It is a little singular that R. v. Paine is 
1I0t cited by any of the numerous debaters in 
Fenwick's Trial. The date of the former is 
given as Hilary Term, 7 Wm. III, which must 
havc been January, 1696, or ten months before 
Fen\\ick's Trial. It is cited in Bishop Atter
bury's Trial, in 1723, infra. 

$<1696, Fenwick's Trhll, 13 How. St. Tr. 
537, 591-607, 618-750 (the sworn statement 
hefore a justice of the peuce of one Goodman, 
said to ha\'e absented himself by the accused's 
tampering, was offered on a trial in Parliament; 
a prolonged debate took place, and this deposi
tion, termed hearsay, was opposed or, the prc
('ise ground of "a fundamental rule in our law 
that no e\idence shall be given against a man, 
when he is on trial for his life, but in the pres
ence of the prisoner, because he may cross
examine him who gives such evidence", "by 
which much false swearing was often de
teeted"; the deposition wu.s finally admitted, 
Nov. 16, by 218 to 145 in the Commons, and 
the attainder passed by 189 to 156 in tho 
Commons and by 66 to 60 in the Lords; but 
it is clear from the debate that many of those 
vot.ing to receive the deposition did so on the 
theory that Parliament was not bound to 
follow the rules of e\'idence obtaining in the 
inferior Courts; the speeches claiming that 
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(i) From this time on, the applicability of the Hearsa~' rule to sworn state
ments in general, as well as to unsworn statements, is not questioned.55 From 
the beginning of the 1 iOOs the writers upon the law assume it as a settled doc
trine; 56 and the reason of the rule in this connection is stated in the same lan
guage already observed in the history of the rule in general, namely, that 
statements used as testimony must be made where the maker can be sub
jected to cross-examination.57 

(8) There were, however, two sorts of sworn statements which, being 
already expressl~' authori7~ by statute, though not expressly made admis
sible, might be thought to call for special exemption, namely, the sworn ex
amination of 11.'itne8ses before justices of the pea~e in certain cases, and of '/Lit
nesses before a coroner. That the nIle excluding depositions taken without 
cross-examination should be applied to those of the former sort was not 
settled until the end of the 1 iOOs.58 That it should apply to those of the latter 
sort never came to be conceded at all in England,59 at least, independently 
of statutory regulation in the 1800s; and long tradition availed to preserve 
the use of these, though only as a distinct exception to a general rule. 

(9) That general rule, from the early 1700s, was clearly under:;:tood to ex
clude alike sworn and unsworn statements made without opportunit~· to the 
opponent for cross-examination. From that period the rule could be broadly 
stated in the words of a judge writing just two centuries later: 60 " Dec1ara-

those rules would admit it were hair-hearted 
and evasive; moreover, the prosecution 
only ventured (595) to offer it as "corroborat
ing evidence"; sec supra, note 33). 

.5 The last remnant of hesitation is found in 
Bredon to. Gill, 1697, 2 Salk. 555, 1 Ld. Raym. 
219,5 Mod. 279 (question whether on siatutor}' 
appeal from excise-commissioners to appeal
commissioners depositions below could be used 
or the witnesses should "be brought in again 
personally and be examined 'viva voce'''; 
ruled at first that "the law does not make 
',iva vOJ)e' evidence necessary, unless before 
n jury; in other cascs depositions may be 
e"idence"; but afterwards, 'mutata opinione', 
the Court required examination 'de novo '). 
But the persistence with which the older 
notion lingered on is seen in Bishop Atter
bury's Trial, 16 How. St. Tr. 323, 463, 471, 
495, 503, 523, 536, 505, 607, 608, 616, 673; 
here an examinatiol1 before the Council, 
not on oath, oC one since dead, was on an im
peachment voted by a majority of the Lords to 
be receh'ed; but the vote was clearly the re
sult of hot partisanship, and the managers oC 
the impeachment conceded that their evidence 
was not legal; in this tria! the first citation 
of R. v. Paine occurs, at p. 536. 

50 1730, Emlyn, Preface to State Trials, 1 
How. St. Tr. xxv ("The excellency therefore 
of our laws above others I take to consist 
('Ilil'fly in that part oC .hem which regards 
criminal prosecutions. . .. In other coun-

2:3 

tries ... the witnesses are examined in pri
vate and in the prisoner's absence; with us 
they are produced face to face and deliver 
their e,idence in open court, the prisoner 
himself being present and at liberty to cross 
examine them "); ante 1726, Gilbert, Evi
dence, 58 Jr.; 1747, Eade 11. Lingood, 1 Atk. 203 
(deposition before bankruptcy commissioners, 
excluded). 

67 See the quotations in the preceding "ile 
notes. 

£I 1730, R. v. Westbeer, 1 Leach Cr. L., 4th 
ed., 12 (deceased accomplice's inCormation 
upon oath, admitted, though it was objected 
that the defendant "would lose the benefit 
which might otherwise have arisen Crom cross
examination"); 1762, Foster, Crown Law, 
328 (the eminent author regards a deceased 
deponent's examination before either coroner 
or justices as admissible, not discriminating 
as to the accused's presence and croSlHlxami
nation); 1789, R. v. Woodcock, 1 Leach Cr. 
L., 4th ed., 500 (justice oC the peace's exami
nation oC the victim of nn assault, excluded); 
1790, R. r. Eriswell, 3 T. R. 707 (justice of the 
peace's examination of a pauper as to his 
settlement; a divided Court); 1801, R. 2>. 

FerryCrystone, 2 East 54 (the excluding 
opinion of the preceding case confirmed). 

.. R. 2>. Eriswell, BUpra; and cases ritl'd 
post, § 1374. 

60 1889, Vann, .T., in Lent 1'. Shear, 100 
No Y. 462, 55 ~. E. 2. 
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tions under oath do not differ in principle from declarations made without 
that sanction, and both come within the rule which excludes all hearsay 
evidence." 

One noteworthy consequence, having an important indirect influence on 
other parts of the law of Evidence, was the addition of a new activity to the 
accepted functions of the counsel for an accused person. In 1695 61 counsel 
had been allowed, in treason only, to make full defence for the accused; but 
until 1836 62 no law allowed this in felony. Yet as soon as the right of cross
examination was established, it was indispensable that trained counsel should 
be permitted to conduct it, if it were to be effective.63 And so in a short 
time this practice (without technical .:ianction) forced itself on the judges in 
criminal trials: 

1883, Sir .lame,q Stephen, History of the Criminal Law, 1, 424: "The most remark
able change introdured into the practice of the courts [from the middle of the eighteenth 
century] was the proeess by which the old rule which deprived prisoners of the assistance 
of counsel in trials for felony was gradually relaxed ... , In Barnard's trial [in 1758] 
his counsel seem to have cross-examined all the witnesseg fully. . .. On the other hand, 
at the trial of Lord Ferrers two years later, the prisoner was obliged to cross-examine the 
witnesses without the aid of counsel. . .. The change [of law by the statute of 1836] 
was less important than it may at first sight seem to have been." 

Indirectly, this resulted speedily in a new development, to a degree before 
uilknown, of the art of interrogation and the various rules of Evidence natu
rally most applicable on cross-examinations,· particularly, the impeach
ment of witnesses. 54 

Furthermore, it resulted ultimately in the breakdown of the old fixed tra
dition that a criminal trial must be finished in one sitting. The necessary 
sifting of testimony by cr'oss-t:xamination took double and treble the time 
used of yore. Under vast inconvenience, the old tradition was preserved, 
until at last it yielded, from very exhaustion, to the new necessities.65 

What we find, then, in tne development of the Hearsay rule is: (1) A 
period up to the middle 1500s, during which no objection is seen to the use 
by the jury of testimonial statements by persons not in court; (2) then a. 
period of less than two centuries, during which a sense arises of the impro
priety of such sources of information, and the notion gradually but definitely 
shapes itself, in the course of hard experience, that the reason of this impro
priety is that all statements to be used as testimony should be made only 
where the person to be affected by them has an opportunity of probing their 

&1 St. 7 & 8 Wm. III, c. 3. 
t! St. 6 & 7 Wm. IV, c. 114. 
U By thc prosecuting counsel it had of 

course already been employed, e.g. 1688, 
Seven Bishops' Trial, 12 How. St. Tr. 183. 

eI As noted ante, § 8. 
&6 .. Mr. Erskine made his celebrated speech 

in Lord George Gordon's case, 1:"8)., aft~r ~Ilid· 
night. and the verdict was given at 5.15 A.M., 
the Court having sat from 8 P.M. the previous 
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day. In 1794, in Hardy's case, the Court sat 
~rom 8 till past midnight" (Sir H. B. Pohmd. 
A Century of Law Rcform, 1901, p. 63). 
Until the trial of Hardy, in 1794, "there had 
not yet been an instance of a trial for high 
treason that had not been finished ill a single 
day" (Campbell, Lives of the Chancellors, 5th 
cd., VIII, 307). Compare the citations post, 
§ 1864. 
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trustworthiness by means of cross-examination; (3) FinaP.y, by the begin
ning of the 1700s, a general and settled acceptance of this rule as a funda
mental part of the law. 66 

Such, in brief, seems to have been the course of development of that most 
characteristic rule of the Anglo-American law of Evidence, a rule which 
may be esteemed, next to jury-trial, the greatest contribution of that emi
nently practical legal system to the world's methods of procedure. 

§ 1365. Cross-examjna.tion and Confrontation. The essential require
ment of the Hearsay rule, as just examined, is that statements offered testi
monially must be subjected to the test of Cross-examination. But a process 
commonly spoken of as Confrontation is also often referred to as an addi
tional and accompanying test or as the sole test. 

Now Confrontatfon is, in its main aspect, merely another term for the test of 
Cross-e.ramination. It is the preliminary step to securing the opportunity 
of cross-examination; and, so far as it is essential, this is onlv because cross-• 
examination is essential. The right of confrontation is the right to the op-
portunity of cross-examination. Confrontation also involves a subordinate 
and incidental advantage, namely, the observation by the tribunal of the 
witness' demeanor on the stand, as a minor means of judging the value of 
his testimony. But this minor advantage is not regarded as essential, i.e. 
it may be dispensed with when it is not feasible. Cross-examination, how
ever, the essential object of confrontation, remains indispensable. The de
tails of this distinction are elsewhere to be examined (post, § 1395); it is enough 
to note here that, so far as confrontation is an indispensable element of the 
Hearsay rule, it is merely another name for the opportunity of cross-examina-

• tlOn. 
§ 1366. Division of Topics. An exposition of the Hearsay rule embraces 

four general topics: 
I. The Hearsay rule's requirements, and their satisfaction; i.e. the de

tailed rules for application of the tests of Cross-examination and Confrontation,' 
II. The kinds of assertions admitted as Excepti0n8 to the Hearsay rule; 
III. Utterances, not being testimonial assertions, to which the Hearsay 

rule is not Applicable; 
IV. Hearsay rule as Applicable to Statements of Members ()f the Tribunal 

itself· 
.. It therefore does not date back BO far as it". for instance (Anderson 1'. State. 89 Ala. 

our judges have sometimes (ondly predi- 12, 7 So. 429; 1890). 
<:ated. "to Magna. Charta, if not beyond 
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§ 1367 BOOK I, PART II, TITLE II [CHAI', XLIV 
• 

SUB-TITLE I: THE HEARSAY RULE SATISFIED 

TOPIC I: BY CROSS-EXAMINATION 
• 

CHAPTER XLIV. 

Ix GE~£II'\L 

§ 1367. Cross-examination as a Distinc
tive and Vital Feature of our Law. 

§ 13G8. Theory and Art of Cross-exami
nation, 

§ 13G9. Other Rules concerning Cross
examina tion discrimina ted. 

§ 1370. Cross-examined Statements not 
an Exception to the Hearsay Rule. 

§ 1371. Opportunit,y of Cross-examina
tion, as equivalent to Actual Cross-exami
nation. 

§ 1372. Division of Topics. 

1. Kind of Tribunal or Officer, as affect
ing Opportunity of Cross-t'xa.mi
nation 

§ 1373. General Principle; Sundry Tri
bunals (Commissioners of Land-Titles, Pilot
age, Bankruptcy, etc.; Arbitrators). 

§ 1374, Same: TCiltimony at a Coroner's 
Inquest. 

§ 1375. Testimony before a Commit
ting Magistrate or Justice of the Peace. 

§ 137G. Depositions; Effect of Other 
Principles discriminated. 

2. Notice, as affecting Opportunity of 
Cross-ex8,mination 

§ 1377. General Principle; Opportunity 
of Cross-examination reqUIred. 

§ 1378. Same: Notice and Sufficient 
Time; Attendance cures Defective Notice. 

§ 1379. Same: Plural Depositions at the 
Same Time and Different Places. 

§ 1380. Same : Notice Procedure; Eng
lish and Canadian Statutes. 

§ 1381. Same: U. S. Federal Statutes. 
§ 1382. Same: State Statutes. 
§ 1383. Same: Depositions in Per

petuam Memoriam; Deposition for usc 
Without the State; King's or Ambassador's 
Testimony. 

§ 1384. Affidavits. 
§ 1385. Preliminary Rulings on 'Voir 

Dire'; Testimony by an Opponent; 'Ex 
parte' Expert Investigations; Reading a 
Prepared Report. 

a. Issues and Parties, as affecting Op
portunity of Cross-examination 

§ 1386. General Principle; Issue and 
Parties must have been Substantially the 
Same. 

§ 1387. Issue the Same. 
§ 1388. Parties or Privies the Same. 
§ 1389. Deposition used by Either 

Party; Opponent's Usc of a Deposition 
taken but not read. 

4. Conduct of the Cross-examination 
itself, as affecting Opportunity of 
Cross-exa.1 "ina.tion 

§ 1390. Failure of Cross-exlimination 
through the Witness' Illness or Death, 

§ 1391. Failure of Cross-examination 
through the Witnes.~' Refusal to Answer or 
the Fault of the Party offering him. 

§ 1392. Non-Rcsp::msive Answers; Gen
eral or "Sweeping" Interrogatories, 

§ 1393. Lack of Interpretation for Wit
ness Alicn, Deaf-and-Dumb, etc. 

§ 1394. Sundry Insufliciencies of Cross
examination. 

§ 1367. (lroBS-8:ramination as a Distinctive and Vital Feature of our Law. 
For two centuries past, the policy of the Anglo-American system of Evidence 
has been to regard the necessity of testing by cross-examination as It vital 
feature of the law. The belief that no safeguard for testing the value of 
human statements is comparable to that furnished by cross-examination, and 
the conviction that no statement (unless by special exception) should be used 
as testimony until it has been probed and sublimated hr that test, has found 
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increasing strength in lengthening experience.1 Xot e\'en the abuses, the 
mishandlings, and the puerilities which are so often found associated with 
cross-examination have availed to nullify its \'alue. It may be that in more 
than one sense it takes the place in our systel1l which torture occupied in 
the medireval system of the civilians. Nevertheless, it is beyond any doubt 
the greatest legal engine ever invented for the discovery of truth. However 
difficult it may be for the layman, the scientist, or the foreign jurist to appre
ciate this its wonderful power, there has probably ne\'er been a moment's 
doubt upon this point in the mind of a lawyer of experience. "You can do 
anything," said Wendell Phillips, "with a bayonet except sit upon it." 
A lawyer can do anything with a cross-examination, if he is skilful enough 
not to impale his own cause upon it. He may, it is true, do more than he 
ought to do; he may" make the ·worsp appear the better reason, to perplex 
and dash maturest counsels", may make the truth appear like falsehood. 
But this abuse of its power is able to be remedied by proper control. The 
fact of this unique and irresistible power remains, and is the reason for OUr faith 
in its merits. If we omit political considerations of broader range, then 
cross-examination, not trial by jurr. is the great and permanent contribution 
of the Anglo-American system of law to improved methods of trial-procedure:~ 

Striking illustrations of its power to expose inaccuracies and falsehoods 
are plentiful in our records; 3 and it is apparent enough, in SOllle of the great 
failures of justice in Continental trials, that they could hardly have occurred 
under the practice of effective cross-examination.4 

The special weakness of Chancery procedure (which followed Continental 
traditions) lay in its obstacles to an effective cross-examinatioll.5 'fhe praise 

§ 1367. 1 Approved per Wheeler, C. J .. in 
Bishop~. Copp, 1921.96 Conn. 157,114 At!. 682. 

2 Mr. Bentham affirms this in the quotation 
PO&t. Such also wns the opinion ('xpresscd 
in 1890) of an eminent member of t.he Tok~'o 
Bar, Mr. Masujima. who had entered the Dar 
at the Middle Temple, London, and had en
joyed an opportunity of comparing the meth
ods there learned with those of his brethren 
who had been trained in France and Ger
many. In Continental practice, the exami
nation of witnesscs is in theory conducted by 
or through the judge, by repetition of ques
tions, and in practice croBS-examination is so 
cllllual or 50 feeble as to be a negligible quantity. 
The Common Law Practice Commissioners 
of 1853 a body including the eminent names 
of Jervis, Cockburn, Martin, Bramwell, WiIlea 
, declared" Ule circumstances which gh'e to 
the system of English procedure its peculiar 
and characteristic merits" to be 'viva voce' 
interrogation. cross-examination, pUblicity, ex
amination in the presence of the tribunal." 

2 Sec ante. §§ 782, 990-996, 1005-1006. 
1260, post. § 1368. for examples. 

4 For example. in some of t.he trials set out in 
the Appendix to Stephen's History of the Crim
inal I,aw. vol. 1. 
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Conversely, in the Dreyfus trial (1899), the 
eXPOSure of the conspirntors' partiCUlar frauds 
was due almost entirely to M. Labori's cross 

• • exanlluatlOn. 
• 1827. 13entham, Rationnle of Judicial 

Evidence, h. III, ~. 16 (Bowring's cd. vol. 
VI. p. 491); 1837, Story, .T., in Smith ~. Burn
ham, 2 BUmn. 612, 623; 1877. Langdell. 
Equity Pleading. § 56 (" It is not surprising 
therefore that the mode of taking testimony 
in equity [elI into disrepute aod finally broke 
dowlt to) ; 1901. Mr. Augustine Birrell, A 
Century of Law Reform. 189; Mr. "'. 
Blake Odgers, ib. 222 (" ~r 
under such conditions became a farCe"); and 
tho citations post. § 1885. 

Mr. (Assistant District Attornel') Arthur 
Train points out the IlnnlOgoU9 failuree of 
crosa.cxaminlltion through an interpreter 
("Tho Prisoner nt the Bar", 1906. p. 239); 
"It is practically impossible to cross-examine 
thrOugh 1m interpreter, for the whOle psycho
logical significance of the answer is destroyed; 
ample oPportunit~· being given for the witness 
to collect his wits and carefully to frame his 
reply." 
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of cross-examination and its efficacy as a fundamental test of truth have 
often been the subject of comment and exposition by our judges and jurists: 

Ante 1680, Sir Matthew HALE, L. C. J., in his History of the Common Law, c. 12: "The 
excellency [in English law] of this open course of evidence to the jury in presence of the 
judge, jury, parties, and council, and even of the adverse witnesses, appears in tl/ese par
ticulars: ... 3dly, That by this course of personal and open examination, there is op
portunity for all persons concerncd, viz. the judge. or any of the jur~', or parties, or their 
council attornies, to propound occasional questions, which beats and boults Ol1t the truth 
much better than when the witness only delivers a formal series of his knowledge without 
being interrogated." 

1806, Mr. W. D. Erans, Notes to Pothier, II, 1!l8: "Whoever has had an opportunity 
of attending courts of judicature and also of seeing the private examinations which are 
taken upon many of the occasions above alluded to, Illust he convinced of the great danger 
of suffering any public or private interests to he affccted by such examinations. Where\'er 
the narration of a witness may he the subject of objection on account of his verecity, the 
failure which justice must experience from the want of 1m opportunity of trying the fact by 
a minute examination of cireumstluH'es open to contradiction, by fixing the witness to time 
and place and all other topics not comprised in a general sweeping account, will be manifest 
to the most cursory observers. . .. But cven whcll all suspicion of vcracity is supposed 
to be out of the question, how vcry unsatisfactor~' is the 'cx parte' account of a witness taken 
under circumstanccs in which the Illh'erse had not II fair opportunity of cross-examination. 
. .. The decision of the e\'ent by the materiality of facts discloscd on cross-examination 
is a matter of perpetual occurrence. . .. The cxpcri('n('c of e\'ery lawyer lIlust furnish 
many instances of a set of cut-and-dried depositions being unable to stanq the test of an 
open cross-examination." 

1811, BAYLEY, J., in Berkeley Peerage Case, 4 Camp. -to.,}: "Whoever has attended to 
the examination, the cross-examination, and the re-examination of witness('s, and has 
observed what a very different shapP. thcir stor~' appellrs to take in cac·h of thcse stages, 
will at once see how extremely dangerous it is to act 011 the' ex parte' statement of any \\;t
ness and still more of II witness brought forward under the influence of a party interested. 
In this case A., whose legitimacy is supposed to bc in issue, has put to J. S. every qucstion 
he thought fit, and has therefore obtained from him probably not the whole that ,T. S. knows 
upon the subject, but at: ~hat ,,;11 benefit A. ; while B., against whom this deposition is to 
be read, has had no opportunity of proposing a single question to J. S., either to put his vcrac
ity to the test, or to bring out any other matter within the knowledge of J. S. which would 
make in his favor. . .. There may be various othcr considerations ill point of interest 
to influen('e the father, which if cxhibited b~' cross-examination might in a great degree 
impeach, if not completcly destroy, the ('ffcct of the e\'idence he has gh·('n. So it might 
turn out on cross-examination that he had made other contrary dcclarations, perhaps 
equally solemn as those as to which he ha'> becn asked, and that his conduct ••• had 
been such as to throw an entire discredit on his present asseverations." 

1824, Mr. Thomas Starkie, Evidcncc I, !lB, 12!l: .. The power given to tbe parfy ag:linst 
whom evidence is offered of cross-examining the witness UpOII whose authority the evi
dence depends constitutes a strong test of both the ability and the ";lIingness of the \\;t
ness to declare the truth. By this means the opportunity which the witncss had of aseer
taining the fact to wbich he testifies, his ability to acquire the requisite knowledge, his 
powers of memory, his situation with rcspect to the parties, his motives, are all severally 
scrutinized and examined. Under sueh circumstances it must be \'ery difficult for a \\;tness 
to interweave a false account so nicely with the truth as to make it consist and agree with all 
the other circumstances of the case.'. .. However artful the fabrication of the false
hood may be, it cannot embrace all the circumstances to which the cross-examination may 
be extended; the fraud is therefore open to detection for want of consistency between that 

28 

• 



• 

• 

• 

§§ 1367-1394) 
• 

GENERAL PRINCIPLE § 1367 

which has been fabricated and that which the witness must either represent accm'ding to 
• 

the truth, for want of previous preparation, or misrepresent according to his own immediate 
invention. . . . _ 'fhe pow€.'r und liberty to cross-examine is one of the principal tests which 
the law hilS devised for the ascertainment of truth, and is cp.rtainly a most efficacious test." 

1827, Mr. Jeremy Belltham, Rationale of ,Judicial Evidence, b. II, c. IX, and b. III, c. XX: 
"In the character of a security for the correctness and completeness of teRtimony, sn obviou~ 
is the utility and importance of the faculty and practice of interrogation that the mention 
of it in this view might well be deemed superfluou!\ .. " By interrogations thus pointed, 
such a security for completeness i~ afforded as' ('all never be afforded by any general engage
ment which can be included ill the terms of an oath or other formulary. . " By interro
gation, and not withont, is the improbity of a deponent driven out of all its holds. . . . The 
best possible mode of extracting testimoll~' the tliode which a considerate master of a 
family would cmploy when sitting in judgment on the ('onduct of a sen'ant or a child· in a 
word. the mode by oral interrogation and counter-interrogation, is a production of English 
growth. Amollg those who in its native cou!ltry arc so cordial in their admiration of this 
mode of trial [by jury), thcre arc not twenty perhaps who at this moment are aware that, in 
contradiction to Homan jurisprudencc, the mode of extracting evidence on this o('casion 
is as peculiar to English procedure as the constitution of the ~ourt. The. peculiarity of the 
practice called in England cross-examination, the complete abscnee of it in every system of 
procedure grounded upon the Homan (with the single exception of the partial and narrow 
use made of it in the case of confrontation), is a fact unnoticed tiJIllOW in any book, but 
which will be as conclusively as concisely ascertained at any time by the impossibility of 
finding a word to render it by in any other language. . .. No political institution was ever 
kept more complctcly hidden from general obscn·ation. All mouths arc open in praise of 
trial by jury j and this is the mode of extraction employed on a trial by jury. It has been 
observed that somehow or other the cnds of justice were more effectually accomplished 
in that sort of court of which the tribunal called a jury was one feature, and the use of this 
mode of extrarting evidence anothcr j but to which of them th€.' effect was principaJ1y to be 
ascribed is a question that seems newr to have presented itself. The feature which con
sists in the composition of the court seems to have engrossed all the praise of it. 'Trial 
by jury! Ever blessed and sacred trial by jury! Juries for ever!' is the cry; not 'Trial 
by oral and eross-examincd cvidence!' It is, howe\'cr, to this comparati\'ely neglected 
feature that that most popular of all judicial institutions would he found to be indebted 
for the least questionuble and most extensively efficient, if not the most important of its 
real merits." 

1806, LIVINGSTON, Sen., in Jad'son v. Kniffen, 2 John. 35 (rejecting a testator's hearsay 
declarations): "Besides the danger of tampering with a person who may be known to 
have made a will, ... the right of cross examining is invaluable and not to be broken in 
upon. How often is testimony which, when first delivered, appears conclusive and ir
refragable, entirely frittered away by this process, so much so, that a witness well sifted 
not unfrequently proves more against than in favor of the party that produces him. If 
one eyc-witness be worth more than ten hearsay witnesses, a still higher value must be 
set on proofs made in presence of both parties, compared \\;th 'ex parte' declarations. In 
olle way, the whole truth eomes out; in the other, no more than it may suit the \\;tness 
or his friends to have disclosed. The not being under oath, although a serious objection, 
is not with me the greatest, because, admitting everything said to be true, so long as it 
is in the absence of one and at thc solicitation of the other party, it should go for nothing. 
In what way the will was extorted, what menaecs were used, why he was afraid of being 
murdcred, ... with many other inquiries whieh a public examination might have sug
gested, would have afforded the jury a lIluch fairer mea.ns of arrh'ing at the truth." 

1844, RlcIlAnDso~, J., in State \'. Campbl'il, 1 Hich. L. 126: "The defend lint's cross
examination expresses well the searching process and praetieal test furnished and intended 
by this rule of law ... ' Experienee has prov;!d that it is, of all others, the most effective, 
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the mo~t satisfactory, and the most indi~r)('nsablc h'st of the c\·ir!('nrc nnrrated on the wit
ness' stand. . .. I know of no disagreement, among the expounders of c\idence, upon the 
importance of cross-examination." 

1846, NISBET, J., in McClc.fkey v. Lcadbelfcr. 1 Ga. 551,555: .. I have been thus par
ticular in planting the power of cross-examination upon n fOllndation laid in authority, 
because of the sacred character of that right. The power of cross-examination is the 
most efficacious test which the law hilS devis('c] for the disco\'ery of truth. Without it. 'viva. 
voce' examinations, and morc particularly examinations by commis~ion. would be very un
safe j the ingenious witness, or still more ingenious examiner-in-<,hief. might easily cvade the 
truth and at the S8,"e time avoid the pains and penalties of perjury. The right to be con
fronted "ith the \\itness, and to sift the truth Ollt of the mingled mass of ignorance, preju
dire, passion. and interest, in which it is very often hid. is among the very strongest bulwarks 
of justice." 

ISS1, HUFFIS, J., in State v. "forri",84 N. C. ifH: "All trials proceed upon the idea that 
some confidence is due to human testimony, and that this confidence grows and becomes 
more steadfast in proportion as the witness has been subjected to a close and searching 
cross examination; and this he('ause it is supposed that such an examination will expose 
any fallacy that may exist in the statement of the \\itness. or nny bias thnt might operate 
to make him conceal the truth j and trials nre appreeiated in proportion as they furnish 
rhe opportunities for such critical examinations." 

§ 1368. Theory and Art of Cross-examina.tion. That the process of eross
examination is thus innduahlt·, the lawyer well knows. But wily is it inval
uable? Just what docs it do, un.d ho\\':; \Vhat is the thcory of its efficiency? 

Upon this we commonl.\· reBe('t but little. ~e\'ertheless, conscious of 
its power, we must alw be conscious of the reasons for its power, if it is to be 
llSt'<.l intelligently and cn'ectivel~·. Those reasons can bcst be seen by con
trasting cross-examination, as a stage or mode of presenting cvidence, with 
tile two other and alternath'e modes which co-('xist with it. Cross-examina
tion by an opponent is to be contrasted, on the one hand, with proof by direct 
f,rumination of the same Il'itl/cS:f by tile propol/ent, and on the other hand, with 
proof by other witnesscs called by tIle opponrnt. What will cross-examination 
succet.'<l in doing, which either of these modes llli~ht fail to do? 

I. Tile Tlleory of Cross-exami1l-at·ion. 1. Proof by direct examination of 
tlze .vame ll'itlleS,." contra~t('d. The fundamental feature is that a witness, un 
his direct examination, discloses but a part of the necessary facts. That 
which remains suppressed or undeveloped may be of two sorts, (a) the re
maining and qualifying circumstances of the subject of testimony, as known 
to the witness, and (b) t1lC facts which diminish and impcaeh the personal 
trustworthiness of the witness. 

(a) The remaining and qualifying c-irCU71/,vtmlces of tlze ,'I/lbjrrt of testimo1l!l 
will probably remain suppressed or undisclosed, not merely because the 
witness frequently is a partisan, but also and chiefly because his testimony 
is commonly ginn onl~' by way of answers to spccific interrogatories (ante, 
§§ 768, 785), and the counsel producing him will usually ask for nothing but 
the facts favorable to his party. J( nothing more were done to unveil all the 
faets known to this witness, his testimon~' (for all that we could surmise) 
might present half-truths only. Some onc must probc for the possible (and 
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usual) remainder. The bcst person to do this is the one most vitally inter
ested, namely, the opponellt.1 Cross-examination, then, ":.e. further exami
nation by the opponent, has for its first utility the extraction of the remaining 
qualifying circumstances, if any, known to the witness, but hitherto undis
closed by him.2 

(b) The facts which diminish and impeach the personal trustworthiness Or 
credit of the witness will also, in every likelihood, have remained undisclosed 
on the direct examination. These it is the further function of the opponent's 
examination to ~xtract. Some of them, no doubt, could be as well or some
times better proved by other witnesses.3 But many of them can be obtained 
only from the witness himself, particularly those which concern his per
sonal cpuduct and his sources or knowledge for the case in hand. To this 
extent, again, cross-examination is vital, i.e. it does what must be done and 
what nothing else can do.4 

2. Proof by other 1t'itnesses called by the opponent, contrasted. But so far as 
the rules of law and the circumstances of the case would permit the same 
facts, obtainable on cross-examination, to be equally proved b~' other wit
nesses cognizant of them, why not use the latter mode? The advantages 
secured by cross-examination are here mainly dramatic; but they are onl~' 
less important (in the long run) than the foregoing, and they may be (in in
dividual cases) even more emphatic: 

(a) The first is that the cross-examination immediately succeeds in time the 
direct examination. In this way the modification or the discredit produced 
by the facts extracted is more readily perceived by the tribunal. No interval 
of time elapses, to diminish or to conceal their force. Proving the same facts by 
new witnesses, after others of the proponent have intervened, might lose this 
benefit, and the counsel's argument at the close might not be able to replace it. 

§ 1368. 1 It is at this point that the Con
tinental system breaks down, for the cross
interrogation is there chiefly by the judge, 
who has neither the strong interest nor the 
full knowledge that are required. 

Tho same Continental theory obtains in 
the modern procedure of the Catholic Chu~ch: 
Codex Juris Canonici Pii X, 1917, Can. 1iiZ 
(" Testes seorsim singuli examinandi sunt. 
Prudenti tamen judicis arbitrio relinquitur 
post editn testimonia testes inter se aut cum 
parte conferre. seu, vulgo, 'confrontare' ... ") ; 
Can. 1773, § 2 (" In examine interrogationes 
non ab alio quam a judice, vel ab eo qui judicis 
lo("um tenet, testibus deferendre sunt. Qua
propter si partes, vel promotor justitia!. vel 
defensor vinl'uli, ell:Bmini intersint at novas 
illterrngationes testi faciendas habennt. has 
non testi. sed judici vel eius locum tonenti 
proponere d!'bent, ut ipse eas deferat "). 

Some valuable comments on French proce
dure nre gh'en in Professor James W. Garner's 
•. Criminal Procedure in France" (Yale Law 
J., 1916. X}'"V, 255). 

2 Examples are given, infra. par. II. 
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I At this point the contrast infra, par. 2, 
becomes important. 

• The foregoing two features h:we been 
analyzed and emphnsized in the following 
work: 1885, Mr. J. C. Reed. Conduct 01 n 
Lawsuit, 2d ed .• 280 ("'There are at bottom 
but two kinds of cross-examination. the 
one intended to elicit friendly e\·idence .... 
to make the witness gil'e a complete narra
tive, if what has been kept back is favorable 
to your side, .•. and the other, to show the 
unreliability of the witness"; in the ensuing 
pages of the abo\'e work. this judicious and 
admirable author develops in detail these 
two aspects, from the point of view of the 
tactical art). 

The underlying principle of this was elo
quently stated by Mr. Evarts, in his epigram 
"Truth, if truth. will match all round, with 
material facts. with mornl qunlities", in the 
notable pllssnge on the function of cros~·ex
Rmination, beginning '"Truth comports with 
every fact" (Tilton 11. Beecher, Official Report, 
III, 674). 
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(b) But, chiefly, the advantage is that the cross-examined witness supplies 
his own refutation. If qualifying or discrediting answers are extracted from 
him, they are the more readily believed. ~o other witness' credit intervenes 
to add a contingency of mistake. If we believed the answers 011 the direct 
exumination, we must also believe the answers on cross-examination. l\Jore
over, the dramatic contrast of the former and the latter may multiply and 
even exaggerate the concrete probative efrect of the fncts extracted. The 
ditference between getting the same fact from other witnesses and from cross
examination is the difl'erence bctween slow-burning sulphurous gunpowder 
and quick-flashing dynamite; each does its uppointed work, but the one bursts 
along the weakest line only, the other rends in all directions.5 . 

Cross-examination, then, will do things that cannot be done by question
ing other witnesses. 

What are the lessons to be drawn from this, the nature of cross-examina
tion and its workings, to the technical use of it? The detailed rules and hints 
of experience for the art of successful cl'oss-examination arc without the pres
ent purview; for they involve also many considel"Utions of human character 
rather than of rules of law.6 But at least the conclusions that depend upon 
the eddential theon' of cross-examination rna\' be noticed: • • 

II. The Art of C'ros.'f-exam·illati{)n. Since the direct examination may 
not have disclosed all the remaining and qualifying circumstances of the 
issues, as known to the witness, and may also have left unrevealed the defi
ciencies of his knowledge, the suspicions of his motives, and other elements 
of discredit (.mpra, par. I, a. and b), it remains for the cross-examiner to evoke 
these. But what is he about to evoke? What wiII be the complexion of 
these facts when extracted? They may be what the cross-examiner hopes. 
And yet they may not be. In the long run, there wiII be a large propor
tion of such facts. But for a given witness it is often otherwise. The cross
examiner may already know what is there waiting for disclosure. But if he 
does not, he is faced by a contingency. He may extract the most confirming 
circumstances for the proponent's own case, which have somehow been left 
unmentioned. He may demonstrate that the credit of the witness is greater, 
not less, than was supposed. The great axiom, then, of the art of eross
examination, as dependent OIl the theor~r, is that it ·is a contingcncy whether 
the facts that will actually bc extracted will be favorable orlillfavvrable to the cross
exa.miner's purposes. It is here that the art (that is, the technical skill) of 
cross-examination enters. On this hang all the lesser rules of the art. Hence 
it is that it must call to its aid so many other elements than mere knowledge 
of law. Experience of human nature, jUdgment of chances, knowledge 
of the case, tact of manner, all these things, and more, have to do with 
the art. Yet the theory of the process underlies and influences at every 

• The quotations fmm Pigott's crOS5-eX
arnination und Judge Duly'~ unecdote, infra, 
illustrate thi~ principle. 
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• For a collection of rcferencea to writer~ on 
the I1rt of cross-examination, see ante, § 768. -
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point. To cross-examine, or not to cross-examine, that is the fundamen
tal question, which springs from the essential nature of the process and arises 
anew for every part of every witness' testimony. The greatest cross-examin
ers have always stated this as the ultimate problem. 

III. lll!lstratioll.'f of the theory and the art. The theory and the art of c~oss
examination, as thus outlined, are amply illustrated in the annals of recorded 
trials. From these, a few examples, of manageable compass, must here suffice. 
With reference to the foregoing anal~rsis (r,u!'. 1, a and b, supra), the examples 
may be grouped under four heads: 7 

1, a. Examples of the lltility of a cross-e:mmination, in bringing out de
sirable facl.'f of the case, modifying the direct e.-wmination or otherwise adding 
to the cross-exam·incr','f own ca.9C: 

1856, Mr. Darid Paul Broum. in "The Forum", II, 456 (this celebrated Pennsylvanian 
advocate is describing a case of alleged infanticide by poison. administered by its mother, 
whose seducer had deserted her): "It was shown that a day or two before the death of her 
infant, the mother had sent for half-all-oullce of arsenic to a grocer's. That after the death 
the arsenic was taken to the grocer's, and was weighed, and had lost twenty-four grains in 
its weight. This circumstance, together with the opinion of the chemist. presented a strong 
case. Neither was sufficient in itself, hut together they were dangerous. Of course, the 
cross-examination as to the weight was very rigid and severe. Upon this particular point 
it ran thus: 'When the arseniC! was purchased, how did you weigh it?' 'I weighed it by 
shot.' 'How many shot?' 'Six.' 'Of what description?' 'No.8.' '\\'hen it was reo
turned, did you weigh it in the same scales?' 'Yes.' 'Did you weig~ it with the sallle shut?' 
'r weighed it with shot of the same number for I had no other number.' 'How mueh 
less did it weigh?' 'Twenty-four grains less.' It was plain that this testilllony bore hard 
upon the prisoner but at this stage of the case the Court adjourned. Immediately my 
colleague (Mr. Boyd) and myself visited the stores of all the grocers, and took from various 
uncut bags of No.8. thc requisite number oC shot. subjccted them to weight in the most 
accurate scales, and found that the same number of these different parcels of shot varied 
more in weight than the difference referred to as detected in the arsenic at the time of its return. 
The shot the groecrs the apothecary the scales were all brought beCore the Court. 
They clearly established the facts stated, and enabled us fairly to contend that there had been 
no portion of the arsenic used, which argument, aided by the excellent character of the pris
oner, proved entirely successful. and after a painful and prolonged trial, she was acquitted; 
so that her life may be said to have been saved by a shot." 

1885, Mr. John C. Reed, Conduct oC a Lawsuit, 400: "When your evidence is but 
slight and that of the other side is very strong, you may be reckless in spurring his wit
nesses to make a complete statement. Your case is so bad that any change in it may be 
for the better. We add an entertaining and apt illustration. Some time ago the writer 
while waiting in court watched the trial of a case where the plaintiff sought to recover dam
ages for a breach of warranty. The defendant had sold him a horse with an express warranty 
that he was sound and kind and free from all 'outs.' The next day the plaintiff noticed 
that a shoe was loose, and he undertook to drive him to a blacksmith's shop to have him 
shod, when the horse exhibited such violent reluctance that he was obliged to abandon the 
attempt. Repeated eITorts made it evident that he ncver would be shod willingly, and 
therefore he was obliged to sell him. The defendant called two witnesses. The first, an 

7 Almost all of these. under 1. a lind b. 
infra. serve also to illustrate the contrast noted 
in par. 2. a and b, supra. and no grouping is 
necessary. Besides the ensuing e:lIlDlple~, 
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others will be found quoted elsewhere under 
other principles (ante. §§ 782, 990-996. 1005-
1006, 1260). 
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honest, clean-looking man, testified that he was a blacksmith, that he knew the horse in 
question perfectly well, and he had shod him about the time referred to in the plaintiff's 
testimony. 'Did you have any difficulty in shoeing him?' askcd thc defendant's counsel. 
'Not thc least. He stood perfcctly quict. Nevcr had a horse stand quieter.' The other, 
a vencrable-Iooking man, ,,;th a clear, blue eye, testified that he had owned the horse and that 
he was perfectly kind. 'Did you ever havc any trouble about getting him into a black
smith's shop?' 'Well, sir, I don't rcmember that I ever had occasion to carry him to a 
blacksmith's shop while I owned him.' The plaintiff's counsel evidently thought that cross
examination would only develop this unpleasant testimony more strongly, so he let the wit
nesses go. The jury found for the defendant. The next morning, as the writer was sitting 
in court waiting for a verdict, a man behind him, whom he recognized as the blacksmith, 
leaned forward and said, 'You heard that horse case tried yesterday, didn't you? Well, 
that fellow who tried the case for the plaintiff didn't know how to cross-examine worth It 
cent. I told him that the horse stood perfectly quiet while I shod him; and so he did. 
I didn't tell him that I had to hold him by the nose with a pair of pincers to make him stand. 
The old man said he never took him to a blacksmith's shop while he had him. No more 
he did. He had to take him out into an open lot and cast him before he could shoe him.' 
Of course the plaintiff's counsel should have been more searching in the examination, where 
he could not possibly have made his own case worse." 

1888, PaTllell Com1lli.~.viol!'s ,Proceedings, 15th day, Times' Rep., pt. 3, p. 125; the Irish 
Land League was charged with complicity in crime and agrarian outrage; its leaders did 
not deny the fact of outragcs, boycotts, and the like, but did deny that thc Lan,1 League 
had any share in them, and c1aimcd that sundry local secret societies and individual mis
creants were really responsible. .James Burkc testified; Direct examination: .. I am a 
blacksmith. . .. Therc was a falling off in my customers. Previously to that, I had 
received a Ictter which threatened my Iifc if I shod Bermingham's horses. I gave the 
letter to the police. I went before the Leag-ue at Kinvarra." Q. "What for?" A. "I 
went to look for mercy; I was suffcring from boycotting ... , They told me it was 
not from there I was boycotted it was not from the League. Afterwards I subscribed 
to the League, and pair! Is. Customers returned again and I have had no trouble since." 
Cross-examiIUliion: "When they told me that it was not the Leaguc that was boy
cotting me, I believed them. The shilling I paid was thc ordinary subscription." ... 
Q. "It was not the League who boycotted you?" A. "No." (~. "Do you know who 
it was?" A. "Some blackguards, I think." G. "There were no blackg-uards in the 
League, I hope?" A." Not that I know of." Q. "All respectable people?" A." Yes, 
! bclieve so." 8 

1888, Parnell Commission's Proceedings, 34th and -l3d days, Times' Rep., pt. 10, pp. 
110, 113, 123, pt. 11, p. 158; a poliee-superintcndent came to testify that at the meetings 
of the local Land Leagues speeches werc habitually made denouncing certain persons, and 
that outrages upon them followed shortly, the League thus being charged with direct 
incitement of outrage; this witness had kept It record of the spceches and the ensuing 
outrages; "every meeting that occurs in the division is reportcd to me; . . . my record 
gives a summary of the language used;" and on cross-examination by Sir C. Russell, who 
asked him to go through the various instances "exhaustively", the witness was led through 
a number of cases of the sort he alleged; the connection between spcech and outrage being 
sometimes made out by him; on a subsequent day, he was cross-examined by Mr. Davitt 
as follows, so as to show the slender basis for the witness' assertion of the criminal influence 
of the League's speeches. Q. "Your experiences of the League cover the counties of 
Wexford. Carlow, Kilkenny, Tipperary, Waterford six counties altogether, I believe?" 
A. "No, eight counties." Q. "And this experience extends over a period of eight years?" 
A. "Not of all the counties; in some cases over a lesser period." Q. "About how many 

• So also the examination of David Freeley. ill. 28th day, pt. 8, p. 13. 
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branches of the League are there in each of these counties?" A. "I have not the return 
with me. . .. I should say there are branches of the League in every parish." Q. "Then 
you would say there would be at least 50 braT"ches in each county?" A. "At least that." 
Q. "Three hundred branches altogether in six counties?" A. "Yes." Q. "These branches 
meet weekly, I believe?". .. A. "I should say practically they meet once a fortnight ... 
Q. "That would represent a very Im-ge number of meetings of each branch every year: 
and for the total number of branches quite an extraordinary number of meetings 6000 
during the year; multiply that by eight years, we have 4S,000 meetings. Now at each of 
these meetings, I understand, a chairman presides, and if there is a resolution to be pro
posed it is spoken to by two Epeakers. That would be three for each meeting?" 
A. "I only know the procedure from what I see in the papers." Q. "I believe that is the 
rule. That would be 144,000 speeches in eight years, delivered in branches of the League 
in these counties of which you have experience of the League and its working. About how 
many outrages, roughly speaking, did you particularize to Sir C. Russell yesterday as re
sulting dire'ctly from speeches of the Land League?" A. "I gave instances of about 
two dozen." Q. "About 2-!. Dividing 24 into 144,000, that would give a very small 
number of outrages for eight years, would it not?" A. "Yes." 9 

1, a' . Examples of theinlltilit,ll of a cross-e.mmination, in bringing out un
desirable facts of the case, strengthening the direct e;ramination: 

ISiS, Mr. W. N. V. Bay, Bench ami Bar of Missouri, 151: "In Parker's reminiscences 
of Rufus Choate is related a story of the cross-examination of a sailor who had turned State's 
evidence. and was relating the story of a theft of money from the ship while in a distant 
port. The witness declared that though he had takcn the money, it was the defendant, the 
great advocate's client, that had instigated the theft. 'What did he say to you?' asked 
Choate. '\Vhy, he told us,' replied the witness, 'that there was a man in Boston, named 
Choate, who would get 115 off C\'cn if thcy caught us \\;th the money in our boots I' This 
terrible thrust produced an uproar of laughtcr in the court-room. Yet it is related that 
Choate's countenance remained absolutely immO\-able." 10 

• Compare also these: 1843, R. v. O'Con- 'long the road,' s:lid the witness, 'and I seen 
nell, 5 St. Tr. N. s. I, 252 (cross-examination 'em gittillg up out of the dirt; but I didn't 
by Mr. Hatchell); ISi5. Tilton r. Beecher, see the dl'fl'lIdant hit the prosecutor, and I 
N. Y., "Official" Report, II, 110 (cross-ex- didn't sec him kick him, and I didn't see him 
aminution of Mr. R. E. Holmes. as to the bite his ear off.' 'You were in plain view of 
Winsted scandal, by Mr. Fullerton); II, 412 the parties and YOU say you did not see any 
{cross-examination of Mr. J. L. Guy, by Mr. of these things?' :lsked the ex-Go\,ern')r, with 

. Morris}. un expanding chest. 'Yes,' said the witness. 
:: ;.~ '. The following anecdote perhaps equals Then the prosecuting attorney took a hand, 

o any instance e\'er chronicled: "A certain cx- and croso-examined. • Now. Mr. Deans,' 
Governor had on one occasion n ('lien t who said he. . you h:1\'e told the Governor all that 
was indicted for maiming, the specific charge you did not sce of this assault; please telI me 
being that the defendant had bitten off the what you did see of it.' 'WelI.' said the wit
car of the proserutor. The case came on for ness, squirming in his chair and hesitating a 
trial and the outcome of it was nu~ very prom- long time before proceeding. 'it's so; I didn't 
ising for the defendant. While the defcnC'1' see the defendant bite of! the prosecutor's car. 
was still heing adduced, the defendant leaned Butje~t as I got abreast of him I seen him spit 
over !U1d whispered in the car of his attorney, the car out 0/ hi8 mouth!' That was enough 
saying, • CalI Jack Deans; he waS there; he for the pro5Ccution and a great deal more thun 
saw the whole thing.' Thercupon in a short enough for the ex-Go\'ernor" (13 Grcen Bag 
while Jack Deans W(IS duly called and put upon 423). The anecdote of the old gentlemun's 
the witness stand in behalf of the defendant. "alet, quoted post, § 209·1, is also an excellent 
'Now. Mr. Deans,' said the ex-Governor, after illustration of the present principle. 
some preliminary questions. 'you say that ,. This anecdote is related in Brown's 
YOli know the defl'ndant and that YOU were I.ife of Choate, 3d cd. 451, but not so pointedly. 
present at the time of the alleged t1ssault Compare the following: 1875, Tilton tl. 

by him on the prosecutor. Tell us what you Beecher, N. Y., "Official" Report, II, 236 
,jaw of that occurrence.' 'Well, I was coming (cross-examination of Mr. Oliver Johnson, 
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1888, Parnell Commz$!!ion'!! Proceeding!!, 72d day, Times' Hep., pt. 20, pp. 145, 247; 
the Irish Land League was charged with collectinl' funds to be used for supporting crime 
and outrage and armed rebellion, and Mr. Parnell was under cross-examination as to the 
purpose for which he collected money during his tour in America; he admitted accepting 
money from all sources, including those " phy~ical force" adherents, who favored dyna
mite-violence and the like, but claimed that he received it for the sole purpose of furthering 
the peaceable and lawful methods of the Land League; Sir Richard Webster, the attorney
general, in cross-examining, brought up the fol1owing significant incident, but by pressing 
it too far gave opportunity for the witness whol1y to explain away and nullify its force; 
Q. "Do you remember the celebrated occasion at Tro~', when a gentleman came forward and 
offered you 'fit'e dollars for bread and twenty dollars for lead' !" A. " Yes." Q. "You did not 
think it necessary to refuse the twenty doUars for lead?" A. "I was very glad to get the 
money, but not for lead." Q. "In your presence, then, at Troy, a man ofi'ercd five doUars 
for bread and twenty for lead?" A. "That was the cxpression used." 11 Q. "You 
understood that to mean that some one in the audience was ready to subscribe five dol1ars for 
charity and twenty doUars for fighting purposcs t" A. "Not a hit of it. I understood 
that he was ready to subscribe five dol1ars to our charitablc fund and twenty dol1ars in 
support of the Land League movement." Q. "Thcn did you think it a fair description 
of your agitation to caU it 'lead'?" A. "No, I did not think it was." Q. "Why do you 
think the gentleman meant the Land League by 'lead' t" A. "Because if he had not he 
would not have given the money to me." Q. "Do ~'ou represent that a public offer of 
twenty dol1ars for lead in support of your agitation and an acccptance of the stun on your 
side would be understood as a repudiation of physical force opinions?" A. "At the 
beginning of my meetings in Amcrica I had declared, that IZl'ould Ilot reech'c one cellt for arms 
or for any unconstitutional or illegal movement. . " Haying made that declaration at 
the outset of my tour, and having said subsequently nothing inconsistcnt with that dec
laration, I consider that no man in his senses would have oITered me twenty dollars believing 
that the money would be used for the very purposes which I had r('pudiated." . .. Q. "Now, 
do you not know that that specch about lead was repeatedly quoted in Irelanll, and that 
the construction put upon it was that the subscription was for physical force matters?" 
A. "By your side it was quoted, I know." Q. "What do you mean by my side?" 
A. "The Tory party." . .. Q. "Did not Boy ton. the Land League organizer, quote the 
speech as meaning what I have indicated?" A. "I do not know that he did." A. "Do 
you not know that it has been proved already in this caRe?" A. "I do not. The only use 
made of the speech in that sense was when Mr. O'Hanlon tried to break up our meeting in 
the Rotunda. He wrote a lettcr to a newspaper next day wanting to know what I had done 
with these twenty dollars." Q. "And snggesting that the money ought to have gone to 
the physical force party for the purchase of lead?" A." Yes; he thought that I 1L'aS 

misappropriating it." l~ 
1916, Messrs. L. Esarey and E. V. Slwckley, Courts and Lawyers of Indiana (I, 149): 

"Another slander case. In one of the oldest communities of the Whitewater valley, society 
had been thrown into two hostile factions by the slanderous statement of olle woman that 
another had stolcn a goose. All the women in the community were in the court house as 
,,;tnesses, and all the men had come to hear the lawyers and see fair play generally. There 
were a seore of witnesses to prove character, though nobody's character was ever ques
tioned. There was a like number of witnesses to prove the spoken words, which nobody 
denied. The whole question hinged on the ownership of the goose. The plaintiff, repre-

by Mr. Fullerton); II. 706 (cross-examination 
of Mr. James Freelands. by Mr. Fullerton); 
II. 307 (cross-examination of Mr. Samuel 
Wilkeson, by Mr. Beach); 1906. Train • 
.. The Prisoner at the Bar", 290 (cross-Oll:Bmi
nation of the old lady). 

• 
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cross-examiner returned to the subject with 
success. 
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sented by Governor Dayid Wallace, Senator James Noble and General McKinney, proved 
that she owned and always had owned the goose in question from the time it bursted its shell. 
The defendant, represented by William R. Morris and Senator O. H. Smith, proved by an 
equal number of witnesses that she had raised and always owned the said goose. She had 
proved that as a young gosling it had a peculiar habit of wanting to play in the water. 
The case seemed' on the ridge.' After noon the plaintiffs asked leave to introduce one more 
witness. She was a dignified old lady of seventy years. She testified that for sL"cty years 
she had been intimately acquainted ,,;th geese; klll'w the one in question well, and knew it 
belonged to the plaintiff. 'Take the witness,' said Mr. Wallace. Smith was suspicions and 
advised that no cross-questions be asked. He was overruled, however, and Mr. Morris 
asked: 'How do you know that this particular goose belonged to the plaintiff?' • Because 
she was white and paced. I owned her greatb'l"andmothcr, and .~lte paced, and so did all 
of that breed.' The answer was conclusive and determined the suit, in spite of a two-days' 
argument. Nor did it occur to the defendant or her lawyers th::. t !!!l gcc:!!! paced! The 
verdict followed of one dollar and costs. But the sncial factions were not healed." 

1, b. Examples of the ut'uity of a cross-examination, in bringing out, from 
the witness himself, facts to lessen his credit: 

1888, Parnell Commis.~ion's Procecdings, 78th day, Times' Rep., pt. 21, pp. 225, 230, 
231; the Land :League having been charged with terrorizing .lnd intimidation of the peo
ple at large, a Catholic priest who was president of one of the branches was examined for 
the defence as to the methods of the League; Direct examination: Q. "Was any kind 
of pressure of intimidation exercised to your knowledge to make peoplc join the :League?" 
A. "No i things were done in a very regular wa:-', A notice was posted up asking the 
people to come and join the :League. Those who wished to do so then came and paid 
their subscriptions. There was no housc-to-hou5c-vioit, there u'as no pressure u·halcrcr: 
it was perfectly free." . .. Cross-examined by Mr. Murphy. Q. "Nothing particular 
was done, I understand you to say, to induce people to join the tand Lea!'ue?" 
A. "Nothing, in my district." Q. "Are you quite certain?" A. "Quite certain." .•. 
Q. "I will call your attention to some of your own speeches. On the 12th of December, 
1880, speaking at Craughwell, you say, 'I tell YOII that the lCretch who has not joined the 
League, that that man deserl'cs to go clown to the cold, cl<'ad damnation of disgrace.' That 
is pretty strong?" A. "Yes." Q. "Did you usc those words?" A. "It is possible." 
Q. .. Did you use them?" A. .. I rnay have." Q. .. H:n-e you any doubt about it?" 
A. "I never saw it in print." Q." Did you use that language?" A." Very likely I 
did." Q." Do you regard that as an invitation to join the League voluntarily or invol
untarily?" A. "\Vell, it docs not involve an~' intimidation." . " Q. "'To go down 
to the cold, dead damnation of disgrace'?" A. "'VeIl, it is rather a strong expression, 
I admit." Q. .. Did you believe that that was the proper fate for anyone who did not 
join thc League?" A. "Well, 1 suppose 1 used it in order to induce them to join." 
(~. "Did you use the expression in order to frighten the people?" A. "I suppose it 
!Cas in order to iluluce them to join the League." 

18SS, Pamell Commission's Procl'cdillg, 55th day, Times' Hep., pt. }4, p. 252; certain 
letters, purporting to be Mr. Parnell's, and approving the Phrenix Park assassinations, 
had been sold to the London "Times" by one Hichard Pigott, an Irish editor and in
former; these letters had been in fact fabricated by Pigott himself, but until he came 
under Sir Charles Russell's cross-examination the case for the letter's genuineness was 
strong; the word "hesitency" occurred in one of the letters and this with other words 
had been v,Titten down by Pigott at the opening of his cross-examinatioll; Q. "Yester
day you were good enough to \\Tite down certain words Oil a piece of paper. and among 
them was the word • hesitancv.' Is that a word vou are ac('ustomed to use?" A. "I • • 
have used it." Q. II Did YOII notice that you spclt it as it is not ordinarily spelt ~" 
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A. "Yes, I fancy I made a mistake in the spelling." Q." What was it?" A. "I think it 
was an 'a' instcad of an 'e', or 'vire versa'; I am not sure which." Q. "You cannot say 
what was thc mistake, bllt ~'ou have a gcneral consciousncss that there was somcthing 
wrong?" A. "Ycs." Q. "I will tell yOII what was wrong according to thc reccived 
spelling. You spclt it "ith an 'e' instead of an 'a.' You spelt it thus 'hesitency.' 
That is not the receh'ed way of spelling it?" A. "I believe not." Q. "Have you 
noticed the fact that the \\Titer of the body of the letter of the 9th of .January, 1882· . 
the allegecl forged letter . spells it in the same WilY?" A. "I heard that rellJark made 
long since, and my explanation of lilY misspelling i~ that having that in my mind I got 
into the hahit of spelling it \\Tong." Sir C. /lWJ,vcll. "Did your Lordships catch that last 
answer?" The Prf'sidclll. "Oh, yes." (~. "1'011 ~ay that your attention was called to 
the fact a long time ago that in the alleged forged letter 'hesitan('y' was misspelt, unci 
YOII fancy that, your attention having been called to the misspelling, ~'Oll so got into the 
habit of spelling it in that way?" A. "I sllppose so; I heard so mlleh discllssion about 
it. I never met anybody who spelt every word correctly, ~carcel,\'. (Lallghter.)" Q. "It 
had got into YOllr brain?" A. "Yes, somehow or other." q. "\Vho ('ailed your atten
tion to it~" A. "Se\'eral people; it Was It matter of general remark." Q. "Do YOIl 

think that but for the fact of your attention being .Irawn to the wa~' in which it had been 
spelt you would probably havc spelt it rightly? ,. A. "Yes." q. "You knol\" that the 
[above/letter purports to be dated the 9th of ,JanllaQ', 1882; ~'()11 have alread~· told me 
that this letter (handing [another/letter to witm'ss) is .YOUfS?" :\. "Yes, that is right; 
that is my letter." Q. "But you did not hecome possessed o[ this valuable [Parnell/ 
letter, dated January 9, 1882, lIntilllze S//lIlI/ler of Issa; IIml tlli .• [rlfer [of yours/ i.1 prior to 
that. The "'Tong spelling had not got into ~'ollr head then?" A. "No. I say that 
spelling is not my strong point." Q. "Did YOII notice that in this letter you spell 'hesi
tency' in the sallle wuy?" A. "No, I did not." . .. Q. "How do :.-ou account for that? 
Your brain was not injuriously affected at that time?" A. "I ('annot account for it." Q. "At 
all events you cannot account for it by that disturb/lIlce of your brain?" A. "No." JJ 

1, b'. Examples of the inutilit!l of a cross-exall/ ination, in bringing out facts 
which strengthen the witl/ess' credit, or answers which otherwise give him a 
personal victory: 

18·tO, ~Ir. J. C . .lelljJrc,~O/1, Law and Law~'ers, I, 180: ",Jeffreys, the afterwards notorious 
chief justice and chancellor, was retained in a trial in the COUfse of which he had to cr05S-CX
amine a sturdy countr,p~!nn clar! in the habiliments of the laborer. Finding the eddence 
of this witness telling against his client, ,Jeffreys detefmined to disconcert him. So he ex
claimed in his own bluff manner: 'YOll fellow in the leathern douhlct, what have YOll 

been paid for swearing?' The mnn looked steadily at him, and replied: 'Truly, ~ir. if 
you have no more for lying than I ha\'e for swearing, YOll might wenr a leathern doublet 
as well as 1.''' 14 

J3 The \"ery elTecth'e cros$-e:mmination of 
the medical man, reported by Judge Daley, 
and the memorable cro~s-cxamination of 1\1a
jocchi, in Queen Caroline'S trial (quoted allie, 
§ 995), belong here nlso. 

11 In this same cntertaining volume. other 
like nnecdotes may be found at the same page. 
Of the same order is the following: "Ex
Governor Shaw. of Iowa. lately chosen to be 
Secretary Gage's successor at the head of the 
Treasury Department, tells how he once 
heard a small boy get the better of It lawyer 
who was cross-examining him. Part of tIle 
questioning and the replies thereto were as 
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follows: . Have you aUY occupation?' . No.' 
'Don't you do any work of any kind?' 'No.' 
'Just loaf around home?' 'Thll fs about nil.' 
'\Vhat docs your fnther do?' 'Nothin' much.' 
, Docs lI't he do anythiug to support the fam
ily?' 'He docs odd jobS once in a While when 
he can get them.' 'As:1 mutter of fact. is n't 
your father a worthles~ fellow and a lonfer?' 
'I don't kllOW, ~ir; you'd brttcr ask him. 
He's sittin' O\'cr dlCre 011 the jury.''' (Brook
lyn Engle. 1903.) 

I1Ir. Train has collcc{,(,d ("The Prisoner at 
the Bar", HJOO, pp. :!Su-2!l0) Bome useful cx
!1mples on this point. 
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1869, Saurin v. Starr, as reported in O'Brien's Life of Lord Hussell, 86 (a Sister of Mercy, 
being expelled for transgression of the rules of the convent, and suing for libel, her counsel 
was Mr., afterwards L. C .• J., Coleridge): "Coleridge's case was that the breaches of dis
cipline were trivial, contemptible. He pressed Mrs. Kennedy [the matron] on the point, 
asking what had Miss Saurin done. Mrs. Kennedy said, as nn example, that she had eaten 
strawberries. 'Eaten strawberries I' exclaimed Coleridge, 'what harm was there in that?' 
'It was forbidden, sir,' said )irs. Kennedy, a very proper answer .. 'But, l\IIrs. Kennedy,' 
retorted Coleridge, 'what trouble was likely to come from eating strawberries?' 'WeIJ, 
sir,' replied Mrs. Kennedy, 'you might Ilsk what trouble was likely to come from eating 
apples; yet we know that trouble did come from it.' The answer Boored Coleridge." 

1878, Mr. W. V. N. Bay, Bench and Bar of Missouri, 162: "The following story is 
told by Edwards: On a trial at Auburn, New York, the eowlsel for the People, after severely 
cross-examining a ,,;tness, suddenly put on a look of severity, and said: 'Mr. Witness, has 
not an effort been made to induce you to tell a different story?' 'A different story f~()m 
what I have told?' 'That is what I mean.' 'Yes, sir; several persons have tried to get me 
to tell a different story from what I have told; but they could n't.' 'Now, sir, upon your oath, 
I wish to know who those persons are.' 'Well, I guess you've tried as hard as any of'em.'" 

Anon., Kentucky Law Journal, IV, 37: "A railroad lawyer who has had much to do 
with human nature says: 'Never cross-question an Irishman from the old sod.' And he 
gave an illustration from his own experience: 

'A section hand hael been killed by an express train, and his widow was suing for damages. 
The main witness swore positively that the locomotive whistle had not sounded until after 
the whole train had passed oyer his departed friend. "See here, McGinnis," said I, "you 
admit that the whistle blew?" "Yis, sor, it blew, sor." "Now, if that whistle sounded 
in time to give Michael warning, the fact would be in favor of the company, would n't it?" 
- "Yis, sor, and Mike would be testifying here this day." The jury giggled. "Very 
well. Now, what earthly purpose could there be for the engineer to blow his whistle after 
Mike had been struck?" "I preshume that the whistle wos for the next man on the track, 
sor." I quit, and the ,,;dow got aU she asked.' " 

§ 1369. Other Rules concerning Cross-examination discriminated. We 
are here concerned solely with the opponent's right to have cross-examination, 
and with the rule which therefore excludes testimonial statements not sub
jected to cross-examination. Accordingly the inquir~' is whether for a given 
statement it has satisfied this rule or not; and for this purpose we are to pass 
in review the various sorts of testimonial statements as to which such a 
question can be raised. 

From this inquiry, then, four others must be distinguished, with which 
cross-examination in other aspects is concerned. (1) There is sometime~ a 
special liberality as to the kind of fact that may be asked for on cross-exam ina
Wm. This im'olves the principles applicable to the admissibility of different 
sorts of evidence to impeach and discredit a witness. The real problem 
there involved concerns the mode of proving certain facts or the kind of facts 
admissible. Thus, certain facts are allowed to be proved by cross-examina
tion only, not by other witnesses; moreover, even upon cross-examination 
certain kinds of facts are not allowed to be brought out. This subject is 
elsewhere dealt with (ante, §§ Si5-1l44, particularly §§ SiS, 990-996). 

(2) In the order of presenting evidence, certain stages are to be observed; 
the direct examination comes first, then cross-examination, and so on. 
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Whether a certain fact may be asked about on cross-examination may involve 
these rules as to the order of presenting evidence (post, §§ ]866-1900, par
ticularly § 1885). 'With these rules we are here not concerned. 

(3) Cross-examination is chiefly used to discredit the witness thus exam
ined, and there is a rule which forbids the discrediting of one's OWn witness. 
Accordingly, the inquiry often arises whether a witness is one's own or the 
opponent's, for example, whether one ma~' cross-examine (i.e. discredit) a 
witness called by the opponent but not examined, or called only to bring docu
ments; in cases of that sort, the rule against impeaching one's own witness is 
involved (ante, §§ 909-918). With that rulc we are here not concerned. 

(4) Cross-examination, as well as direct examination, invoh'es certain 
rules as to the manner of interrogation, whether a question may be leading, 
whether it may be repeated, and the like. These principles are elsewhere 
dealt with, under Testimonial Karration (allte, §§ 768-788). 

§ 1370. Cross-examined Statements not an Exception to the Hea.rsay Rule. 
The Hearsay rule excludes testimonial statements not subjected to cross
examination (ante, § 1:362). When, therefore, a statement has already been 
subjected to cross-examination and is hence admitted as in the case of 
a deposition or testimon;\' at a former trial, it comes in because the rule is 
satisfied, not because an exception to the rule is allowed. The statement 
may have been made before the present trial, but if it has been already sub
jected to proper cross-examination, it has satisfied the rule and needs no ex
ception in its favor. This is worth clear appreciation, because it inyolves 
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the whole theory of the rule: 

1834, TINDAL, C. J., in Wright v. Tatham, 3 A. & E. 3, 22 (declaring that this testimony 
of a drr.eased subscribing ... ;tness at a former trial is equivalent to calling him now and 
thus obviates the necessity of calling another and living subscribing witness): "[The CX-, 

amination of B. at the former trial) is evidence as direct to the point in issue, and as precise 
in its nature and quality, as that of P. when called to the stand ... , The evidence result
ing from the written examination of the deceased witness, in the former suit between the 
same parties, is of as high a nature, and as direct and immediate, as the' viva voce' 
examination of one of the witnesses remaining alive and actually examined in the cause." 

1892, MITCHELL, J., in Minneapolia },fill Co. v. R. Co., 51 Minn. 304, 315,53 N. W. 639: 
"The admission of the testimony of a witness on a former trial is frequently inaccurately 
spoken of as an exception to the rule against the admission of hearsay evidence. The 
chief objections to hearsay evidence are the want of the sanction of an oath and of any 
ooportunity to cross-examine; neither of which applies to testimony given on a former 
trial." 

§ 1371. Opportunity of Cross-enmination, as equivalent to Actual Cross
eXll.mination. The doctrine requiring a testing of testimonial statements by 
cross-examination has always been understood as requiring, not necessarily' 
an actual cross-examination, but merely an opportunity to exercise the right 
to cross-examine if desired. The reason is that, wherever the opponent has 
declined to avail himself of the offered opportunity, it must be supposed to 
haye been because he believed that the testimony could not or need not be 
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disputed at all or be shaken by cross-examination. In having the opportu
nity and still declining, he has had all the benefit that could be expected from 
the cross-examination of that witness. This doctrine is perfectly settled: 1 

1813, ELLENBOROUGH, L. C. J., in Cazcnore v. Vaughan, 1 1\1. & S. 6: "The rule of the 
common law is that no evidence shall be admitted hut what is or might be under the ex
amination of both parties. But if the adverse party has had liberty to cross-examine 
and has not chosen to exercise it, the case is then the same in effect as if he had cross-ex
amined. Here then the question is whether the defendant had an opportunity of cross-
examining." , 

1883, fuPALLO, J., in Bradley v. Myrick, 91 N. Y. 2!J6: liThe witness ... was subject 
to cross-examination by the defendant's attorney, if he chose to exercise that right, or in 
his absence by the Court. . .. On every trial the opposing party has the power to cross
examine. If he does not choose to appear and exercise this power the consequences should 
fall on him and not on his adversary." 

1824, Mr. Thomall Starkie, Evidence, 9i: "To satisfy this principle, it is not necessary 
that the party on whose authority the statement rests should be present at the time when 
his evidence is used, in order that he may then be cross-examined; it is sufficient if the 
party against whom it wag offered has cross-examined or has had the opportunity of doing 
so, being legally called upon so to do when the statement was made .. " If the party 
might have had the benefit of a cross-examination in the course of a judicial proceeding, 
it is the same thing as if he had actually availed himself of the opportunity." 

But, though this doctrine is a practically inevitable corollary of the general 
principle, it is worth while to note the possible consequences of its looseness, 
as warnings against an inconsistent strictness shown in other applications of 
the general principle. For, on the one hand, testilUon~' already subjected to 
a cross-examination, however thorough, by a former party not in prh'ity with 
the present opponent is exclUded (p08t, § 1388); while, by the present doc
triTle, testimony never actually tested at all, in consequence of the careless-

§ lS71. 1 Enoland: 1693. Howllrd 11. Tre
maine, 1 SEIlk. 278 (depositions taken' in per
petuam' ; tile opponent to the bill had refused in 
contempt to answer; depositions admitted); 
Uniled Stales: Cal. C. C. p. 1872, § 1846 
(" A witness . . . can be heard only in the 
presence of and subject to the examination of 
nil the parties. if they choose to attend and 
examine "); and the codes following the Cal
ifornia Code; D. C. 1907. Munster v. Ash
worth, 29 D. C. App. 84 (counsel left the place, 
stating that he did not care to cross-examine; 
admitted) ; KII. 1900, Smnll v. Ree"es,
Ky. ,59 S. W. 515 (deposition voluntarily 
not cross-examined; motion to allow cross
examination on the trial. held properly refused 
in discretion); La. 1904. Union 1. & F. Co. 11. 

Soonenfield. 113 La. 436. 37 So. 20; Ma88. 
Gen. L. 1920, c. 233, § 35. Rev. L. 1902. e. 
175, § 36 (the Court may exclude a deposi
tion if the .. adverse party failed without fault 
to attend tile taking thereof"); P. I. 1903, 
Jov~ 11. Palatine Ins. Co .• 5 P. R. 115 (sworn 
testimony, after citation and non-attendance 
of opponent, admitted); 1904. Moret. 11. Vaz
ouez, 5 P. R. 489. 505 (similar). 
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The ruling in U. S. 11. French, D. C., 117 
Fed. 976 (1002), that notice to attend is not 
sufficient is clearly erroneous. Compare § 1377. 
posl. 

The intimation in Twohig 11. Leamer. 48 
Nebr. 2·17, 67 N. W. 152 (1896) that it must 
affirmath'cly appear, in using testimony at a 
former trial, that a cros9-Cxamination was had, 
is also erroneous; for if cross-elCamination is 
an ordinary part of the proceedings before that 
kind of tribunnl, it must be assumed that an 
opportunity for it was given. and an opPortu
nity was sufficient. 

The ruling in Hosch Lumber Co. 11. Weeks. 
123 Ga. 336, 51 S. E. 439 (1905), that where 
the taking party fails to attend but the oppo
nent attends and cross-examines, the latter 
cannot use his cross-examination but must give 
notice again and take the deposition again as 
his own, is both unsound and unjust. 

Distinguish th:l principles of § 912. ante, 
§ 1983, n. 7. post. 

Compare the rulings posl, § 1378 (notice to 
attend) . 
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ness, fraud, or incompetence of counsel, or of a privy in interest, is admitted, 
if merely ti:~ opportunity so to test it had existed. On the whole, both err in 
attempting to create an inflexible rule. :Xo doubt, llsuall~', a mere opportu~ 
nity to cross~examine can be trusted as a sufficient safeguard; and no doubt, 
usually, onl~' a prh·~· in interest would apply a sufficient cross-examination. 
But room should be allowed for the exceptional instances which will certainly 
occur. The trial Court should have a discretion. 

§ 1:3i2. Division of Topics. The subject of present inqllil'~; is: What 
classes of testimonial statements satisfy the rule requiring an opportunity of 
cross-examination? The various sorts of statements ma.r be grouped as fol~ 
lo,,,s, according to the circumstance in which the rule fails to be satis6ed: 

1. The kind of tribunal or officer. before whom the statement was made, 
as not furnishing a sufficient opportunity; 2. Notice to the opponent, as neces~ 
sary to furnishing a sufficient opportunity; :3. The nature of the cause, as to 
issues and parties, in which the statement was made, as not furnishing a suf~ 
6cient opportunity; 4. The course of the e.mmination itself, as furnishing 
only an incomplete opportunity. 

1. Kind of Tribunal or Officer. as affecting Opportunity of CroBB
exanJina.tion 

§ 1:373. General Principle; Sundry Tribunals (Commissioners of I..and
titles, Pilota.ge, BanklUptcy, etc.; Arbitrators). In general the principle is 
clearly acrepted that testimony taken before a tribunal or officer not empow
ered to compel or not in practice employing cross-examination as a part of 
its procedure is inadmissible; and, conversely, the kind of tribunal is im
material and the testimony is admissible if in fact cross~examination w~~ 
practised under its procedure: 

li67, BULLER, J., Trials at Nisi Prius. 241: "From what has been said it is evident that 
(as there can be no Cross-examination), a voluntary Affidavit is no Evidence between 
Strangers. • •. So where there cannot be a Cross-examination. as Depositions taken be
fore Commissioners of Bankrupts, they shall not be read ill Evidence." 

1825, GRAIIAM, B., in Attorney-General \'. Davi801l, l\IcCI. & Y.l167: "The barrack com-
o 

missioners were not required to summon the party for the purpose of examining the wit
nesses; and I have no doubt that they proceeded to examine the witnesses and to make 
their report without giving I!otice to the other side; and consequently, as the party had 
no opportunity of attending or cross-examining the v.itness, this cannot be legal evidence." 
G.'RROW, B.: "In order to affect any party by oral or \\Tittcn testimony. an opportunity 
should be allowed to him of checking or correcting it by . " 

• 1806, THOMPSON, J., in Jaekson v. Bailey, 2 Johns, 20: "It is said that this rule ought 
not to be extended to testimony taken before the Onondaga commissioners [to try land
titles}. . .• Opportunity was given for cross-examining witnesses; and it appears that 
the title now in question was actually litigated before the commissioners." 

1858, EASTlIAN, J., in Orr v. lIadley, 36 N. H. 580: "Neither is it necessary that the 
former testimony should have been given on the trial of a caUse in the exact technical 
shape of an action. It is sufficient if the point was investigated in a judicial proceeding 
of any kind, wherein the party to he affected by such testimony had the right of cross
examination." 
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Accordingl~', testimony has beell I'ccciYed or rejected on this account, i.e. 
because an opportunit~· for cross-examination Was or was not a part of the 
procedure, when given before bankruptcy-commissioners,! piiot-comrnisaion
ers,2 marine hllll-inspeciors,3 brzrrllcl .. -commis8'ioners,4 land-commisaioners,5 
cOlllzfy-boards,6 regi.sters,7 and arbitrators.s -

§ 1374. Testimony at Coroner's InqUflst. In England, testimony at a 
coroner's inquest had been frequently admitted before the Hearsa~' rule was 
established.l During the 17005, this continued as a traditional exceptioIl.2 

The dignity of the office was sometimcs put forward as an explaining reason. 
But the determining circumstance was after all the tradition, as well as the 
early statutory pro\'ision authorizing the rcporting of the tcstimony (though 
not expressly making it admissible).3 The anomaly was in <>ffect removed 
in 1848 by Sir .John Jervis' :\ct,4 which provided for a cross-examination and 
expressly llIade admissible in later proceedings the testimony thus obtained. 

In the United States, the question has been re-considcred upon principle 
and apart from the traditional English exccption, and thc proper conclusion 
has been reached that the lack of cross-examination a;; an element in coro
ner's procedure makes such testimony inadmissible: {; 

§ 1373. I Ante 1668. Anon. Holle's Abr. II. such administrative officers. has i>l!en conaid-
679. pI. 9; 1747. Eade v. Lingood. 1 Atk. 203; ('red allte. § 4a. 
li87. Fitch v. Hyde. I{irby 258; 1810. Cox v. § 1374. I 1666. Lord l\-Iorly's Case, Kel~'ng 
Pearce. 7 Johns. N. Y. 298. 55; 1692. Harrison's Trial, 12 How. St. Tr. 

So also court commUs8ioners of various sorts: 852; cited antc, ~ 1364. 
1906. U. S. v. Greent', 146 Fed. 796. D. C. • 1754. Robins v. Wol;:eley. 2 Lee Eccl. 135. 
(deceased witness' testimony bl'forl' a U. S. 421. ·142 (referring to the 'common law); 1790. 
commissioner on a proceeding for extradition. H. v. Eriswell. 3 T. R. 707. 
admitted.) • 1554. St. 1 & 2 P. & M. c. 13; 1555, St. 

• 1843. Com. v. Ricketson. 7 John. 298. 2 & 3 P. & !\I. c. 10; 2816. St. 7 Geo. IV. 
, 1896. Louisville Ins. Co. v. Monarch. 99 c. 64. It is not certain whether St. 1 Wm. IV. 

Ky. 578. 36 S. W. 563. c. 22 (1830) wa& to be rcgarded as applying to 
• 1825. Att'y-Gen'l v. Davison. McCI. & Y. coroners; hut testimony before the coroner. 

167. quoted 8upra; 1802. Da"is t'. Batty. 1 H. continued to be admitted: 1840. Sillsv. Brown. 
& J. 264. 282. 8emble. 9 C. & P. 601. 603. 

, 1806. Jackson v. Bailey. 2 .John. 20. quoted • St. 11 & 12 Viet. c. 42. The English 
supra; 1797. Montgomery 1'. Snodgrass. 2 Yeates Courts would now exclude testimony not thus 
230 (deposition before a board of property. ex- taken under cross-cxamination; 1830. R. v. 
eluded; "the witness had been cross-cx- Wall. Russell on Crimes, b. IV. c. IV. § 3; 
amined ". yet the board" arc not vested ~ith 1866. R. v. Rigg. 4 F. & F. lOSS; 1\)21. Bar-
the powers essentially necessary to such a nett v. Cohen. 1 K. B. 461 (testimony at cor-
tribunal" us 11. court); 17llS. DeHaas v. oner's inquest. inadmis5ible in action for death. 
Golbreuth. 2 Yeates 315 (deposition before the except to cross-examine as to contradiction. 
same board. excluded). etc.). 

01899. Dunck v. Milwaukee Co .• 103 Wis. • Accord: Ala. 1881. Sylvester v. State. 70 
371. 79 N. W. 412. Ala. 17. 24; COV). 1891, Jackson v. Crilly. 16 

, 1899. Payne v. Long. I:.!l Ala. 385. 25 So. Colo. 103, 26 Pac. 331 {death of n passenger; 
780. testimony of a deceased witness before the 

a 1858. Orr v. Hadley. 36 N. H. 580 (sec coroner. under cross-examination and in the 
quotation supra); 1845. Bailey v. Woods. 17 presence of "the respective cowlsel". excluded. 
N. H. 372; 1794. White v. Bisbing. 1 Yeates because it did not appear "in whose behalf. in 
400; 1824. Forney v. Hallagher. 11 S. & R. 203; what capacity. nor for what purpose the re-
1850. McAdams v. Stilwell. 13 Pa. 90. 96. spective counsel were present"; unsound); 

It was excluded in Jessup v. Cook (1798). 1 D. C. 1916. Capital Traction Co. v. King. 44 
Haist. 438; but here the witness was not shown D. C. App. 315 (personal injury; excluded); 
unavailable, under § 1402, post. IU. 1885. Pittsburgh C. & St. L. R. Co. v. 

Whether the rules of E,idence. including McGrath, 105 Ill. 172.3 N. E. 439 (depositions 
opportunity to are applicable to exclud!ld); 1904. Knights Templar de M. L. 1. 
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1842, BRONSON. J .• ill People v. Re8trll, 2 Hill S. Y. Z07: "It i~ !lnid that depositions 
taken by the coroner on holding an inque-t art' e\"iel('nce. nit hough the elcf('ndnnt was not 
prescnt when they were taken. Thi! doctrine ha.~ lx-('n J,'l"II\'('ly qllestiont,d, nnell am strongly 
indined to the opinion that it cannot be mnintained. The great principle that the accuser 
and the accused must be brought lace to fa('e and that tli!' latter .hall have the opportunity 
to cros~ examine ('an never be departed from with ~arcty." 

1858, N,u'Tos, J .• in Stall' \'. 1I00181:r, 26 :\[0. 4:10: "It i~ trlle that tlwr,' Ina\" he a few • 
rase! in which dep(Jsition~ taken before roron('r14 in Englnllll. withfJut nny opportunity 01 
rro!l'I-Cxamination, ha\"e J){'('n u!\I'd again~t tIm af'l'uS('(l. wllt'rl' thl' witlll·q~ 'IlIh~equently 
dif'd; but the uuthority III ~uch ('u_ i~ qUCl>tilllll'lf. cwn ill tlult ''fllllltry. h~' the ahlNt 
writer~ 011 ('Omffion law Sturkil'. HoSf'O('. nu~S('1I ' nnll it is ,lfJuhtrlll wlJ('thcr ~lIch 
tl'!ltilnony \\'011'" he nuw rl·(·l"iw'll. At 1I1I1·\·entll. !llIrh tt",tilllIJny ha~ nl·\"t·r ht'l'lll't~rlllittcd in 
this country. unel in Englnn,l it:! aclmis-;il,ility IIR~ ht'('n nltugt·thl'r /,lact·,III/,on the peculiar 
,Iignity and impotianrc ntlllf·ht·,1 til the offi('\' of "lIroner; and no ~urh rl'us(Jn~ exi~t hen-." 

or course, if the coroner's practice does indudc (liS sUlm-times providl·t! 
by stntute) a right of cross-examination, then tl'l'tim(ln~' tht·rc dcli\'erl~d mll~' 
hC('()lItl' admissihle afterwnrds dscwll('re.6 

§ l:3i.~. Testimony before a Committing Magistrate or Justice of the Peace. 
Similar consi,lt'rlltions appl~' to prO('(-'C(ling5 before n colltlrlittinj.t ma/.!istratt
or a jllstic(' of the pea(,,'. H there was Ilnd{'r the procedure of that official 
an opp()rtunit~· of ('ro~"-l'x:ltnination, the tel'tiltlon~' is admissiblc: utill'rwise 
not. T)wrf' ne\'l'r hn.' Ill't'n any (Iouht on this point since til(' ('stahlishment 
of tilt' gl-nt'rlll dodrill(' (a"fr, § 1:~fi4) in H. r. Painl', in lIi!lIi,1 cXl'ept in the 
special ('usc or jUl'tices of tht' pe:lCC a<:tin/.! as ('()mmitting magistratcs under 
th(' statutes of Philip nn«1 :\Jary (allfr, § 1:1;4). Thc statutory provision 
for su(·h l'xamination, though not cxpressl~' making the testimony arllltissi
hh" was thought by Stlllll' durin/.! til{' 1 iOOs 2 to iltlpl~' II spccial l'Xl'l'ption, as 

('.0. r. Crayton. 20'J Ill. 1i50. ;0 :-':. g. lOt)!} 
(j'xdud('d); 1!I20. 1"'01,11.' r. Sum:lls. 29:1 Ill. 
:,\11. 127 S. K fltil (lIomkid,,; w~tim"ny of 
d"('('jU!('d witn('~~ lit till.' ('''r'mrr'~ i/l'III .. ~t. ('x· 
dud"d); La. 1~2. :O;IBt<! r. I':Lrk(·r. 7 LB .• \n. 
h:l . • rm!A,: X. J. Hl15. Stntl.' r. Mur"hy. H7 
!I:. J. L. 1i15. 114 Atl. IlIO (tt-~tirnl)ny !ti""n ILt a 
('Oro,,('r·. inqu('~t. uudl'r ('1'< .... ~x:Lmiunti()n hy 
1'0uII"d 'or the now ac,·uHl'd. und",·id.od; why 
w.t lIu\'" d('l'itl .. d it?); Oh. I~S:I. (n8ur:",I'(, Co. 
r. Se·hmidt. 40011. Ht. 112 (tl·.timonYl'xrluded): 
/'a. H,~I. !\t .. Lnin r. Cum .• 99 1'1&.97: 1s-l4. 
:'talA' t·. t:nm,,'.·l1, 1 Hil'h. L. 125 (O-:-':('all. J .• 
di,' ,; I'. R. IUt:l. ItndriltUl'l r. Porto Hiea 
It. L. &: 1'. e .... 19 1'. It. fH:!; S. Car. l!oi~~. 
:'t'1tl' r. Jonl'~. :!'J 8. C. 225. 227. 7 S. E. 290. 

.V,,: d"('i<Jrd: 1905. l'uls r. Grand Lod/l:c. J;I 
:-':. 1>. ~59. 10:: S. W. 1U5. 

Con/ra: I ~\, I. ~I nl<' r. !\f t·:-': (Oil.:U LII. All. 1:1:\.1. 
• .A ,k. Di". I1l19. f ISs:.! (tI.'llimony , .... 

furl' a I'oron('r. Rdml.~iI.lo .. 011 the trial or any 
1~'rllOn prelK'nt at hisexaminatioll ",; /)rl. H,,\'. 
~t. 1016 •• laso (dl'llOsitioll h"rnre a ('(,roller, 
uaable .. on the trial IIr .II~· per.on t.rl'at>lIl at the 
('umination "): .Yo. HI'\·. St. 1910 •• la642 
(workml'n·. romllC'naatioll; 1I0tice of f'f,rol\t'r·. 
inQul'It. upon death of l'm"lu)'('(' to Il«' aivl'n 
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to \>urti .... "who IIhall ha\·1.' the right tn 1'1'0IIII
cxllmill(, lh(' witll(,lI!M!8"; IIl1d the "pfll('('('d. 
ill,,"" IU"t' .. IIdmi!'Sit.le in ('\'ideJl('(''' ,.~. I'C'rtifit'd 
('('I'Y); St. 11121. !\Inr. 21<. I" 4:15. t Ij() (work. 
m"I1'~ ('('D1IIt'IIMtioh rl"Im~; l'mplo),l.'f I&lId 
rl"im:mlJl.hllll hn\,(- tlu' rheM 1)( Cf(.l\IIo('xpmlnlA· 
tlun lit '~"()lIrr'H III'lur"l); Trz. n,·\·. C. Cr. 
P. \!III. t N:U ('1l1ntl'd JlfMI. , 1:175): Is9-l. 
M(O~"f~ r. 81ull'. aa Tu. (·r. :.!IH. 2111. 2li S. W. 
1!J(l \'"·(Ilr .. 1& rorOIl!'r, the. d('("lIdnllt pf(·"..nt 
alld I'ri\'ill'"Ni '-I I'ro.!4-t·"I:(lUi"'·; IIdmittcd). 

f 13711. '5 !\Iod. Ill:>; '1IIo\('d ."pra. 1&111<, 
all/e • • I:\(i-I. 

I E.u. in n. r. Erin\"t'lI (17'\10). a T. H. ;07. 
pcor Dull .. r. J. (tl)(' ('~lImirUlli"lI of A pnulX'r. WI 

t.o hi' 1.lare or I!t'tth·ml'nt. I"'("rt' tw():iU8ti('('~ or 
thl! "l'ftC" ~'n~ off('r,od ILt thr Quartl'r 8l'lISiolls; 
thl! judlt('s or th(O (\ing'" Ben"', Wt'r(' l'qually 
dh·idl'd. !>\It the o~·inioll or Lord K,'nyoIl8ubllt .. 
quently ,'r("'uilNi in n. r. Jo',·rrylryatoul.'. 2 
li·I, lS01; KI.'II),UII. L. C. J.: "l~xamination. 
UPOIl unth. (,xl'l'l.t ill till' I!X('l·\>h.'li ('0'('8. are or 
no A\'l&il uIII('~~ tIJl')" 1Irt' mad(' ill Ii cause or pro
('('(.odilll: d('lll'nuiIlK llt'twl'<-n thl' partil'la to bo 
afft·(·tI't.I t.~ thl'lll IIl1d whcrt'l'arh halt an oppor-
tunity or "ro:IIH'xlllUininllt the ",I. 
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§§ 1367-1304) KI~D OF TRIBUNAL § 13i',j 

in the case of coroners' examination. But e\'cn this supposed exception wa:; 
by the 1800~ rcpnclillteri in En~land.3 On principle, as has often been pointed 
out, the question in all such eases depends simply upon whether there was 
an opportunity of cross-examination:4 

16!l6, R. v. Paillt:, ij l'Jod. 165: .. It wa~ the opinion of both Courts [King's Bench and 
Common Plea~J, that the dcpo~itions should not he gin'n in e\'iclen~, the defendant not 
heing present when thcy werc taken hcfore the mayor and so IHullost the benefit of a cross
examination." 

1817, RlclL .. nos, C. B., in fl. v. Smith, Holt N. P. 615, "ohsen'cd that thl' statute did 
not mention thl! prisoner's presence at all. Undoubtedly, however, the dt'cisions estah. 
lisbed the point that the prisoner ought to be present that he might cross-(·xamine. Bllt 
here he had the advantage offered him and omitted to usc it." 

1835, JOIL';SO~, J., in Stare v. lIill, 2 Hill S. C. 600: "If the accused is prescnt and has 
an opportunity pf cross-examining thc witnes:'!, the depositions, according to the rille, Ilre 
admissible .•• , We know, too, how necessary a cross-cxnmirilltion is to elil'it the wholc 
truth from even 11 "illing witnl"": :m,1 til ,,,hnit such e\'idenC(', without the means of ap· 
pl~;ng the ordinary tests, would put in jl'()pard~' the deart'st interests of the community." 

• 1!!17. R. r. Smith. Bolt ~ P. ti15. (,MtNI 
~t; affirDled in R. r. n. :\40 hy nil the judgf'~; 
tJ~cQrd. 1817, R.I'. -Forh(". II ,It ~. 1'. 5!I!I; 
le3S. R.I'. Arnold. 8 C. & P. li21; 18:IS. R. r. 
Errington, 2 Lew. Cr. C. 142. JiCf Patte!!On. J. 
(answcring the objection I.hat St. 7 Gf'o. IV. c. 
fl4. II. 2. did not rC'luirc the aecu!ed's preSf'nre). 
The etututcs in Enghnd now require an oppor
tunity of rro~x!1mination; IIHS. St. II & 12 
Viet. c_ 42; 1!.'ti7. St. 30 & 31 Viet. c. :\5. § 61. 
In n. 1'. Bccston (lss-n. 6 Cox Cr. 430 . .JI>f\·is. 
C. J., Mid: "\The statute of 11 & 12 Viet. r. 
42) adds a rule whil'h the itldgl'l! had pre\;ously 
enlP'aftcd upon the old Mututcs of P. & :\1 .. that 
there mWit he full ol'pnrtllnity of rtfls"-f'ltami· 
nation": the statutr waM aplJli('d in: 1886. R. 
1'. Griffitbs. 1(; Cox Cr. 41i: 1916. H. I'. ~oake9. 
1 R. B. SSI (riled ptJaI. i 140r.); 

So al!OO in Call1uia: Ont. He\,. St. 1897. c. 
flO. 110 (on a triulat the gf'nrral 8e!05iona. a del)o 
osition I4krn lK'forr the magistrate at the orig. 
inal hraring mu~' be u~ed if the accused wa~ 
prrl'Cnt "and h('. his ('Oun~1 or PoOlidtor. had 
1\ rltll opportullity (.f nu~,-cltamining the wit· 
u(,s","): Can. n. :0;. HlOO. Crim. C. i 999 
('Iuuted po.,. 113-'0. MW:I); Que. 1854. R. c. 
I'('\t.i(·r. 4 Low. ('an. 22. 

• A (cord : The authorities rited po~l. i 139S. 
1413. nl"" imJ!i;:: thi~ result: Fet/Hal: 11;51. 
U. So r. Macomh. :> !IolrLcan 2M (justi!"e of the 
peace): Aia'JOrM: IN;:J. Ibrria ~. State. 73 
Ala. 497; Arizona: St. 1903. No. 25. Rev. St. 
1913. P. C. Ii 75.1. &;1 (preliDlinary hear
ing before a magistrate); Ark4111aa: 1895. 
l\fe~amara 1'. State. 60 Ark. 400, 30 S. W. 762; 
CoJ.i/ornill (scc the statUte8 and cases I"ited 
poar. , 1413); Dtlall'tlre: Rr\·. St. 1915. 
, 3971 (commiUilllt magi!trate ~hull cxaminl' 
UIO witlle5..ell in tho ae~'8 l,re~nce); 
(iroroia: ISS2. Houi/UlOn 1'. State. GS Gn. S33: 
1~1. :':mitb r. State. 72 Ga. 115; 1899. Hardin 
I'.State.l0i"Ga.718.33S.E.700; : 1880. 

State fl. Wilson. 2-1 KanA_ IS!). 1!}4; Kenlurky: 
18G!). O'Brian r. Com .• 6 Bush 5G3. 570: 
Loui>Jial\ll: '\lInot. H('\·. ~t. 1915. § 1439 
(re!"ord by the re!"order of New Orleans. or a 
justice of the pcuc('. of testimony at fire inquest. 
taken on notice to the ocrupan t. owner, agent. 
or custodian of prop('rty. udmissible); Min
nuota: 1895. State c. GeorgI'. tiO Minn. 50.1. 6:1 
N. W. 100: X,'1/) }'ork: N. Y. C. Cr. P. 1881. 
, 8 (t!'stimony hefore committing magistrate 
admissihle only if there was !"ros!l-Cxamination 
or the opportunity); .\'orlh Carolina: 1842. 
Pro .. le fl. Reswll. 2 lIiII 300: Con. St. 11)19. 
i 4572 (I'ltllmihations tnken hy a ('ommitt.in/i: 
magiMtrate. usa hIe only if the arCUSI'd "'as 
preSl'nt lind had an opportunity to hear uud 
!"rollS-Cxamine); IIHi". Stato r. ValentinI'. 7 
Ired. 22.'>. 226; Penrl8yi:-anitl: 1865. Ho",~cr r. 
Cum .• 51 Pu. 338 (0< notwithstanding the atlO\-!'. 
named statuto) [2 & 3 P. & M. fl. 10) had b~cn 
extended to Pennsyh-ania. it was di~;.!a('('d hy 
our Constitution. and no . rx part I' • te~timony 
could be gi\'en against a prisont'r in a calli tal 
case "): porto Rico: \!lOO. People r. Reyes. 
10 P. R. 240 (examination before the magis
trate. rxcludcd under C. Cr. P. § 11. for 
lack of dcf .. ndant's fJrescnct'); HlO~. l'rople v. 
Ht'rnandez. 13 P. n. 217. 22.'.: 1913. Rodriguez 
v. Porto Hi!"o R. L. & P. Co .• 19 1'. R. 1113; 
South Dakota: 19D,). State r. Heffernan. ::·t 
S. D. 1. 123~. W. 78; Tczall: 1876. Johnson 
v. State. 1 Tex. App. 333. 338 (good opinion) ; 
Re\·. C. Cr. P. 1911. § &:H (d('positions hloforn 
nn "examining Court or jury of inquest". 
admissible if defendant was prel!Cnt and had 
the prh'i!ege of cros!'-('xamination); l'ermanl: 
1845. Stntc r. Hooker. 17 Vt. 658. 669 (mnlti~
traw); JriscQnsin: IS!}7. J>o(,ler ~. Stute. 07 
Wis. 627. 73 ~. W. 3:ro (del''")sitiond of nccom· 
pli~e9 excluded. Uccau.oe the defl!ndant WB' nut 
present ut their examination). 
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§ 137!'i RIGHT OF CROSS-EXAMINATION [CHAP. XLIV 

In the United States the only instance in which to-day any statutory ex
ception seems to have been made is that of the examination of the complainant 
'in bastardy; but it is not clear that an examination taken in the defendant's 
absence and without some sort of notice given him (}Just, §§ 1378, 1382) 
would bc admissible unless expressly so declared by the statute.4 

§ 1376. Depositions; Effect of Other Principles discrimina.ted. (1) A depo
sition is not receh'able unless taker. by an officer or other person authorizcd 
by law. It can be concci\'ed that cross.·questions put informaIl~' and recorded 
in writing might bc as effecth'e as a formal cross-examination. But cross
examination in its proper scope signifies a probing and testing under a power 
to compel answers; hence, that cross-examination which satisfies the rule mllst 
be a cross-examination, if not before a regular judge or magistrate, at least be
forc an officer or other expressly authorized person. As to the kind of officer 
or other person thus authorized, the question involved is one of the constitu
tion of Courts and their officers.! Statutes have prodded a variety of wa~'s, 
more or less formal, in which depositions may be taken.2 So far as the ad
missibility of a deposition depends upon its being taken by an authorized 
person, the question is one of judicial machinery. the organization of Courts, 
and is beyond the present pun·iew. 

(2) By ChaIl('er~' pmctice, common-law practice, and statutes, a prclimi
nary order to authorize the taking of a deposition is usually obtainable only 
upon cert((in conditions, the illness or the impending departure of the de
ponent, and the like. But statutes have often removed these conditions in 
certain classes of cases. This process of securing in advance the evidential 
material for a trial is a part of the preliminm'Y procedlll'c of courts, just 
as is the process of obtaining discovcr~' from an opponent. These questions 
of preliminary procedure arc without the present purview, which is limited 
to the admissibility of a deposition already taken. 

(3) When a deposition is offered, the principle of Confrontation requires 
that the witness' personal attendance be shawn 1:mpracticable before the depo
sition ma~' be used. The conditions thus required are dealt with under that 
principle (post. §§ 1401-1418). 

(4) The document offered as a deposition is the testimon~' of the deponent 
i.n writing. Testimon~' h~' deposition can hc only in writing, not oral, and 
the writing, moreover, must be made and transmitted according to a detailed 
mode prescribed by statute or by practice. So far as the mariner of interro-

I Del. Rev. St. 1915. § 3085 (the mother's 
deposition in a bastardy charge may be tnken 
in the defendant's absence if the constabl(' 
returns" that he cannot be found "): Ill. St. 
1907. Fob. 11. p. 5G (bastardy complaint; 
the woman shall he examined by tl " map:istrate 
upon oath. etc .... in tllC presence of the man 
:llleged to be the father of the rhild "). Com
pare tho statutes quoted 1)o8t. § 1417. 

§ 1376. I For tho ollicers lIa ving power to 
compel answers, lK!e post. § 2195. 

• The statutes bearing on the subject may be 
found from the citutions collected post. §§ 1380-
1383, For the statutes granting discm:ery from 
on opponent. see post. §§ 1856. 1859. 

Distinguish also the following: 1921. Tootle 
t·. Pnyne. 82 Ok!. 178. 199 PUI'. 201 (if a legal 
cause for using is shown when the deposition is 
offered. it is not inudmis$ible because no cause 
was mentioned in the notice to tnkc). 
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§§ 136i-1394] KIND OF TRIBUNAL § 1376 

gation is invoh'ed, the principle is that of the Mode of Testimonial Narration, 
already dealt with (ante, §§ 799-805).3 

(5) Procedure rules as to the mode of tranSIIl itting the deposition to the 
Court, the filing of it before trial. the opening of the officer's envelope, and 
the like, are for the same reason beyond the present pur.view.4 

2. Notice, as affecting Opportnnity of Cross-elrsmination 

§ 1377. Depositions: General Principle: Opportnnity of Cross-esa.mina
tion required. The principle of the I-Ieal'sa~' mle, as applied to the use of 
a deposition, is precisel~' the same as for testimon~' obtained in other tri
bunals, in the instances already reviewed (II II i(', §§ 1:~j;3-13i;j). The mere 
speaking under oath is not sufficient; the essential condition is that the pel"-
5011 against whom the sworn statement is offered should have had an OppOl'

tllnity to cross-examine the deponent (ante, § 371). This is universally eOIl
ceded as a common-law principle: 1 

li63, BULLE!!, J., Trials at Nisi Prius, 240: .. If the witness be examined 'de bene esse', 
and, before the coming in of the answer, the defendant not heing in contempt, the wit
ness die, yet his deposition shall not be read, because the opposite party had not the power 
of cross-examination, and the rule of the common law is strict in this, that no evidence 
shall be admitted but what is or might ha\'e bcen under examination of both parties." 

1777, MANSFIELD, L. C. J., in Goodriglzt v. Mos.~, Cowper .592: "[As to) offering It deposi
tion or an answer in evidence against a person not a party to the original suit. That can
not be done for this reason, because such person has it not iI' his power to rross-examine." 

1i90, KENYON, L. C. J., in R. v. ErUtu'ell, 3 T. R. iOi: "Examinations IIpon oath, 
except in the excepted cases, arc of no avail unless they are made in a cau~e or proceeding 
depending between the parties to be affected by them and where each has an opportunity 
of cross-examining ~he ",itness ... , [In this case the deposition] was' ex parte '., obtained at 
the instance of those overseers whose parish was to benefit b~' it, and hehind the backs 
of the parish against whom it has now been used, \\ithout having an opportunity of kno\\ing 
what was going on or attending to have the benefit of a cross-examination. I regard the 
question as of the last importance and as putting in danger the law of e\idcnce in which 
every man in the kingdom is deeply concerned." 

1811, LAWRENCE, J., in Berkeley Peerage Case, 4 Camp. 412: "A deposition is considered 
a partial representation of facts, as to all persons who have no opportlmity of bringing 
out the whole truth by cross-examination." 

1863, per CURIAM, in Waterson v. Seat, 10 Fla. 333 (after pointing out that no notice 
of a deposition had been given to the opponent, "so as to enable him to cross-interrogate") : 
"We can conceive of no circumstances under which the notice may be dispensed with. 

J For the conclusi~enC88 of the manistrate'8 
report of testimony. sec allte, § § 1326. 1349. 
For the usc of the mngistratc's rcport without 
callinn the maoistrate in 1)Cr80n. s('c post. § 1667. 
For thc authclllication of a deposition or magis
tratc's rt!port. ~ec post, §§ 167G. 1681. 21f..t. 

• 1921. Emery & CO. I'. ATIlt,dran Refrig. T. 
Co., Ia. • 1&1 N. W. 750 (deposition 
taken for one trial and olTered at. n second trial 
!>1ithout filing). 

§ 13'17. I The rule in Chancery W88 not 80 

• 
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strict. presumably because (ante. § 1367) croS8 
examination in Chancery was almost futile: 
1767. Buller. Nisi Prius, 240; 1827. Story. J .• 
in Gass 1.'. Stinson. 3 Sumner 98. 104 (examin
ing the authorities); 1842. St. 15 &: 16 Viet. c. 
86. But the principle existed: 1859. Rehden~. 
We:,ley, 26 .Bea\,. 434 (Romilly. M. R.: "This 
i~ clenr that if you intend to IISC the answer of 
one ddl'ndant against another defendant, the 
Intter must have the right of cross-exami
nation"). 
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§ 1377 RIGHT OF CROS8-EXA::\UNATION [CHAP. XLIV 

The plainest principle of natural justice, as well as our statute, require it. It is stated 
by one of the earliest "Titers 2 (to enforce the rule on the subject) that even the Almighty 
would not proceed to pronounce sentence against our great ancestor without giving him 
notice, and therefore first called to him, 'Where art thou, Adam?' .. 

• 

§ 1378. Same: Notice and Sufficient Time; Attendance cures Defective 
Notice. The opportunity of (,ross-examination inyolves two elements, (1) 
notice to the 0ppolll'nt that the deposition is to be taken at the time and 
place specificd, and (2) a .m.fficicntintervnl of time to prepare for examination 
and to reach the place. 

(1) Where a depositioll is taken for pending litigation, the partie,~ to whom 
notice is to be given arc definitely ascertainable, and the requirement of it, 
apart from statutor~' ex('eptions, is indispensable.! But where It deposition 
is taken with a view to usc in litigation not ~'ct begun (' in perpetuum memo
riam '), it lIlay not he Jlossible to ascertain the names of all the interested 
parties, and the qucstion may thus arise whether a deposition so taken may 
be used against a person \\'ho never reccived an~' notice and could not by 
diligence havc been notified. This question docs not seem to have been ju
dicially decided; 2 but, so far as a statute has authorized It mode of notice by 
advertisement or the like, it would seem that this by implication sanctions 
the use of such a deposition, as a necessary deviation from the strict require
ments of principle. 

(2) The requirements as to theillterval of time arc now everywhere regu
lat('d by statute (p08t, §§ 1380-1383); the rulings in regard to the sufficiency 
of time are tLus so dependent on the interpretation of the detailed prescrip
tions of the local statutes that it would be impracticable to examine them 
here.3 But whether or not the time allowed was supposably insufficient or 
was precisely the time required b,Y statute, the actual attendance of the party 
obviates any objection IIpon the ground of insufficienc,\", because then the 
party has actually had that opportunit.\" of cross-examination (ante, § 1371) 
for the sole sake of which the notice was required;1 On the other hand, the 

'The learned judge's reference here is 
probably not, as might ee supposed, to Genesis 
III, 9, but to Fortescue, De Laudibus Legum 
Anglim (1470), where the famous chief ju~tice 
alludes to the above passage in Genesis. 

§ 1378. I Sec the stututes und cases IWsl, 
U 1380-1382. Apart from statute. the 
notice may be oral: 1847. Milton v. Rowland. 
11 Als. 732. 736 (" the form or manner of no
tice is of no importance, wh6n one in point of 
fact is proved "). 

Whether the notice must be served on 
party or attorney depends chiefly on stut,utory 
wordings: 1906. Webb r. Ritter. GO W. Va. 
193. 54 S. E. 484. Ordinarily. notice to the 
IIttorn('), will sulfire: I!J1(). Streeter's Depen
dents r. Hunter. 03 \'to 483. lOS Atl. 394 
(rule for notice to uttor/lcy or purty, cun
sidered). 
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Defects in the designation of residence etc. 
are immaterial if they did not. in fact mislead: 
1908. Rock Island Plow Co. v. Schoening. 104 
Minn. 163. 116 N. W. 356. 

But the requireruent of notice does not ap
ply to • ex parte' testimony, miscalled deposi
tions. used as a 8worn complaint to outhorize It 
magistrate's issuance of a warrant: 1909, 
State v. Stevens, 19 N. D. 249. 123 N. W. 888. 

• Sec the statutes and cascs cited post, 
§ 1383. 

o See some of them cited post. § 1381; 1921. 
U. S. 1.'. Goldstein, 8th C. C. A., 271 Fed. 838 
(reasonablene8s of time of notice, on the facts). 

• Ala. 1862. Aicurdi v. Strang, 38 Ala. a26. 
328 (applied to written interrogatories); 
Ark. 1849, Caldwell ~. McVicar, 9 Ark. 418. 
422 (" Where the party appears. by himsclf or 
attorney, and makes his appearance, eros-'!-



§§ 1367-1394] NOTICE AND OPPORTUNITY § 1378 

failure of the opponent to attend, after sufficient notice, Jeayes it still true that 
tlJere has been the necessary opportunitJ',5 which is sufficient on the same 
principle (Ullte, § 13il). 

(3) Further details of procedure in\'oh'c no new fundamental principle, 
and are regulated by variously phrased statutes.6 

§ 1379. Same: Plural Depositions a.t the Same Time a.nd Different Pla.ces. 
The principle requiring an opportunity of cross-examination is clearly vio
lated in the case of plural depositions appointed b,,· one party for the same 
time at different places, so that it becomes impossiblc for the opponent to 
attend in person for cross-examination at both. Here he is deprived of the 
opportunity for cross-examination in one at least of the depositions: 

1881, GR.\Y, C. J., in Cole v. Hall, 131 Mass. go: "The manifest design of the Legisla
ture is that the adverse party shall have opportunity to attend in person, or at least hy 
his attorney duly instructed in the ('allse, to cross-examine the witnesses .... If deposi
tions arc taken at different places at or near the same time, it is within the power of the 
court, when the depositions are offered in evidence, to suppress the depositions of those 
witnesses whom the mh·erse party has thereby been deprh'cd of reasonable opportunity to 
eross-exa.mine. . .. In this, as in many other matters concerning the introduction of 
evidence, much must be left to the discretion of the judge presiding at the trial." 

18D5, ALLEX, J., in Ern1!1f v. Rothschild, 54 Kan. 7·17, 3D Pac. 701: "Where testimony 
is taken by deposition, it is in one sense a part of the trial of the cause, and the only chance 
given to the opposing party to confront the witnp.sses whose depositions are taken under 
the notice is to attend hefore the officer who takes them. The only opportunity to apply the 
tests necessary to correct errors or dctect falsehood in the statements drawn out on direct 
examination is t\:at afforded by C'ross-cxamination at the same time. A party to an action 
has a right, if he deems it necessary, to be personally present when depositions are being 
taken affecting his interests. He is not required to employ a multitude of attorneys to pro
tect his interests at different places on the same day, nor docs the fad that he chooses to 
intrust his interests to the care of an attorney (other than the one who tries the case for 

examines. objects to a Question, to the com- Iu. 107. 110. semble; Ky. 1811. Talbot v. 
petency of the witness. or does any substun- Bradford. 2 Bibb :lit); Md. Ann. Code 1914. 
tive act connected with the taking of the dep- Art. 35, § 30; 1905. Reul Estate T. Co. v. Union 
ositioIlB, and it BO appears in the depositions 'r. Co., 102 Md. 41. 61 At!. 228; N. J. 1868. 
regularly certified. the party will not at the State r. BU8sett. a3 N. J. L. 26.31; Pa. 1860. 
hearing of the cause be allowed to object that l\IcConllick t·. lnvin. 35 Pa. 111. 118; Wis. 
no legal notice had been given"); Cal. 1858. 1862. Cameron v. Cameron. 15 Wis. 1. 5. 
JonesD. Love, 9Ca!. 68. 70 ("Having appeared Contra: 1861. Hunt v. Gaslight Co., 1 All. 
and cross-examined. it was too late after wards 343. 348 (on the fullacious ground that "it 
to muke the objection" of short notice); was impossible for them [the opponentl to say 
1908, Bollinger v. BolHnger. 153 Cal. 190. 94 with certainty that the deposition would not 
Pac. 770 (attendance waives all irregularity in be admitted"; this assumes that the law could 
the form of notice; but the correct theory is not be known beforeha.nd, an assumption 
not that there is a waiver, but that' de facto' which would confuse all legal rules). 
opportunity to examine is all that is needed) ; For the time of objections to competency and 
Colo. 1895, Ryan v. People. 21 Colo. 119. 40 relevancy. sec ante. §§ 18, 486. 586. 
Pac. 777; Col. (Dial.) 1907. Munster D. Ash- • Cases cited anie, § 1371; and the follo'l\'
worth. 29 D. C. App. 84 (notice for deposition ing: 1895. Moore D. Triplett. Va. • 23 
of witness M .• three others were produced); S. E. 69 (but in the special class of statutory 
Ill. 1850, Greene CO. D. Bieds()Q, 12 Ill. 267. proceedings here covered. i.e. sale of infant's 
271; Illd. 1844. Connersville r. Wadleigh, lnnds. etc .• nnder Code §§ 2435, 2619. actual 
i Dlackf. 102. 104; 1847. Doc v. Brown, 8 presence was held necessary). 
Black!. 443. 444; lao 1859, Nevan v. Roup. • Decisions IIpon miscellaneous details have 
S lao 207. 210; 1859, Mumma P. McKee. 10 been placed in § 1382. post. 
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him) at one place, require him or his principal counsel to attend on the same uay at an
other place." 

Undcr such circumstances, that deposition should be suppressed for which 
the opponcnt lost the opportunity of cross-cxamination, i.e. he is allowed to 
attend either, and the one not attended is exc.\udcrJ.! If in fact he succeeds 
in IUH'ing representath'es at both, then both become admissible, for there has 
becn for both an actual opportunity of cross-cxamination.2 But where he 
refrains from attcnding either, he practically waives the opportunity (ante, 
§ 13il) as to both, and therefore both are admissible.3 The policy of ex
cluding both, merely because the appointments arc incompatible,4 cannot. 
be supported. 

§ 1380. Same: Notice as a Requirement; English and Canadian Statutes. 
The requirement of 1wlice to the opponent a.y the basis of furnishing an op
portunity for cross-examination has been almost invariably preserved in its 
integrit~· in the statutory regulation of the subject. The few deviations 
have occurred chiefly in provisions respecting notice to absent or unknown 
parties, respecting the cliscretion that may properly be allowed a trial Court 
in making exceptions. This statutory regulation became necessary for 
the main purpose of ,'esting the common-Ia''''' Courts with that power ,.+ !r' . 

h~' singular ineptitude, they conceh'ed themselves to lack or to be Sf' OJ .', 

pr(>n'nted from excrcising with due frecdom the power of aut· , 
depositions to be taken before appointcd officers. l The statutes conf(: ....• g 
the power havc thus usually also specified the requirements to be observed 
in gidng not icc to the opponent. 

In England this statutoQ' reform came piecemeal. The chief enactments 
ha"e been fi\'e: (1) in 1830-31, 1 Wm. IV, e. 22, a statute gh'in;; to all superior 

§ 1379. • ll:iGl. Hankinsun f. Lombard. 
25 Ill. 573; 1879. Collins I). Richart. 14 Bush 
625; 1897. Cross v. Cross. Ky. --. ·il S. 
W. 272 (notice to take on the same day that 
the opponent was taking another in the same 
suit on a predous notice. insuffieient); 1SG7. 
Fant v. Miller. 1; Gratt. Va. 187. 226; and 
cases quoted .~"pra. 

2 1906. I vey t'. Be~semer C. C. ;\i ill s. 1-13 
N. C. 189.55 S. E. 613 (notiee to attend in F. 
and in P.; the opponent attended at P .• and 
the deposition at F. was not taken); 1878. 
I,atham v. Latham. 30 Gratt. Va. 340. 

3 1879. Hay's Appeal. 91 Pa. 268; see Blair 
v. Bank (1850). 11 Humph. Tenn. 88. 

• Ia. Code 1919. § 7396 (" if notices are given 
in the same case by the same party of the 
taking of depositions at different places on the 
BaIDe day. thay shall be invalid 00); K':J. 1815. 
Waters' Heirs v. Harrison. ,1 Bibb 89; Me. 
Hev. St. 19W. c. 112. § 4 (if notic'e of two dep .. 
ositions at the same time and place is given. or 
if decepth'e means are used to prevent attend .. 
ance. the Court 00 may reject them "); N. Fl. 
1856. Scammon v. Scammon. 33 N. H. flO; 
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N. D. Compo L. 1913. § 1Oi' -! (conte5tl'd elec .. 
tions to legislath'e assembly; depo!'itillns at 
more than two places at the same time by 
either party. allowable only by court. order) ! 
S. D. Re,·. C. 1Ol9. § 7352 (legislative election 
contests; .. testimony ... shall not be taken 
at more than two places at the same time by 
('ithef party"). The following ruling is sOllnd : 
1893. Wytheville B. & I. Co. v. 'l'eegcr. no Va. 
277. 282. 18 S. E. 195 (notice on same day of 
deposition in another State in another suit in 
which proponent of present deposition was not. 
a party though his counsel was engaged; ad .. 
mitted). 

§ 1380. I A deposition could be author
ized by the cumbrous methods either of the 
personal attendance of a judge of the Court 
(1606. Matthews v. Port. Comb. 63). or of a 
postponement of trial till the opponent con
sented (1774. lVInnEfield. L. C. J .. in Mostyn 
v. Fabrigas. Cowp. 161. 174); but otherwise 
the party mU8t slle out a commission in chan .. 
cery (18:!7. L. C. Eldon. in Macaulay V. Shack .. 
ell. 1 Bligh N. s. 96, 119. 131). 
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Courts the power of authorizing depositions both abroad and at home;2 
(2) in 1857,30 & 31 Vict. e. :~5, § 51, a statute extending the power to criminal 
proceedings for indictable offences; (3) the Judicature Act of 1873, 35 & 37 
Vict. c. (jo, Htlles of Pl'Ocedll1'e, Order XXXVI; (4) the ,Judicature Act of 
1875,38 & 39 Vict. c. 77, § 17, the Uules ofthc Supreme Court (Order XXXVII) 
superseding the foregoing Hules and coyering the same ground; (5) in 1883, 
the Hules of the Supreme Court (Ordel' XXXYIl), made under authorit~, 
of the same Act (c, 77, § 17), and superseding all prior ch'il regulations; 
and (5) a few later statutes extending the principle of the foregoing to new 
fields,3 

Under the statute of 1830-31, the mode of taking depositions was left to 
the discretion of the Court; but it docs net appear that an;y change of prac-

2 Thi~ was narrowly construed us applying 
to civil cases only: 1847. R. t" t: ptou St. 
Leonards, 10 C. 13. 834. 

a The rele\'an t English Rules of 1883 :md 
later stat.utes. arc as follows: 

RULES OF TIlE SUl'lU:~n: C'oettT. IS83 (und~r 
38 & 39 \'iet. c. n. § Ii). Order XXXl'J]: 
I. Evidence Gl'nCl'ally: Hule 1. .. In the ah
sencc of any ngrcement. hctwc<·n thc ~olicitors 
of all parties. and subject to these Rules. the 
witnesses at the t"al of any action or at any 
assessment of damages ~hall be examined 
'viva \'oce' and in open court. but the Court 
or a Judge may at any time for suffieient rea
son order that any particular fact or facts may 
be proved by affidavit. or that the affidavit of 
any witness may he read at the hearing or 
trilil. on sueh conditions a~ the Court or .Judge 
may think reasonable, or that any witness 
who5e attendance in court ought for some 
sufficient cause to be dispensed with. be ex
amined by interrogatories or otherwise bl'
fore a ('ommissioner or examiner; pro\'idcd 
t.hat where it appears to the Court or Judge 
that t.he oth~r party • bOlla fide' desires the 
production of a witness for cross-examination. 
and that, such witncss can he produced, an 
order shall not be made authorising the evi
dence of such witness to be gh'en by affidavit." 
(This first appeared in the Hules of 1873.) 
Order XXXFII,' II. E:ramilzation of Wit
ncsses . . " Hule 5 ... The Court or a .Judgl' 
may. in any cause or matter where it shall 
appear necessary for the purpo:,es of justice. 
makc an order for the examination upon oath 
before the Court or Judge or any officer of the 
Court. or any other per~on. and at any place. 
of any witness or person, and may empower 
any party to any such cause or matter to gh'e 
such deposition in evidence therein on such 
terms. if any. as the Court or a Judge may 
direct." (This first appeared in the Rules of 
18i5.) Rule 6. .. An order for II commission 
to examine witnesses shall be in the Form No. 
36 in Appendi .. , K." (The form provides fully 
for notice and cross-examination.) Rule 6 A. 
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.. If in any case the (.;(,\1\,;. or a .Judge shull :'0 

order. there shall he i"ued a request to I'l(

anlinc witnesses ill U(lU of a. comnlission." 
(This is the mode \l~ually I'mployed for forfolign 
countril'S and ~OIl1('tillles for India and the 
Cololli(·s; the form pro\'ideR for notice and 
('ro~s-cl(amination.) Rules 10, 11, .. ,,'here 
any witnes~ or person is ordered to be ell:
amined before any officer of the court, or be
fore allY person appointed for the purpose, 
. . . the examination shall take plal'e in tJle 
prC:;ClH'e of the parties, their counsel, solicitors. 
or agents. ar,d the witnesl'es shall be subject to 
cros:'-cxamina tion and re-examination." (Thl' 
provisions of 6. 6 A. 10. and 11 first appear ill 
the Hules of 1883; though they may be con
sidered 118 an adaptation of the provisions of 
t.he Chancery Practice Act of 1852. St. 15 & 
16 Viet. c. 86.) Hule 201. "AllY pllrty or 
witness having made all affidavit to be used 
or which shall be used on any proceeding in 
the cause or matter shall be bound. on being 
sen'ed with such subpcena [from the opposite 
party). to at.tend before such officer or perron 
[appointed by the Court] for cross-examina
tion." (This first appears in the Rules of 1883.) 
Order XXXVIII: Aflidarits and Depo8itiom: 
Rule 1. .. Upon any motion. petition, or 
summons evidence :nay be given by affidavit; 
but the Court or a .Judge may, on the appli
cation of either party. order the attendan(:e 
for cross-examination of the person makin~ 
any 5\leh affidavit." (This was contained in 
substance in the Rules of 1873.) 

LATER ST.\TUTES: 1904. St. 4 Edw. VII. 
c. 15, § 14 (l'rC\'ention of Cruelty to Children 
Act; for depo~itions of children, notice and 
opportunity of cross-exllmination are re
quired); St. 1908. 8 Edw, VII. c. 67. §§ 28. 
:!9 (Children Act: notice for deposition of child 
or young person); 191i. Gayer D, Gayer, 
Prob. 64 (divorce for adultery in Kew York; 
conditions examined all which affidavits will 
be allowed to be used, instead of a commission 
to take evidence), 

• 
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tice actually ensued. CndEr the final Rules of 1883, the essential require
ment of an opportunity for cross-examination was safeguarded, while at 
the same time a certain just amount of flexibilitj' was provided for; so 
that the English system now represents a thoroughly practical and suc
cessful regulation of the subject. In brief, it deals with the requirement of 
an opportunity of cross-examination as follows: (a) Depositions must be 
taken subject to notice and opportunitj' for cross-examination before the 
officer appointed ; (b) within certain limits the Court has a discretion to ac
cept ' ex parte' sworn statements; but even in these ca~es the opponent is 
('ntitled to a subsequent cross-examination of the deponent before decision 
rendered. 

In CalZada, these Rules have been adopted in substance, either by stat
ute or by rule of court.4 

The practice of English Courts since the adoption of these rules indicates 
a disposition to preserve the principle of cross-examination so far as possible, 
and to use the discretionary powers of dispensation as little as possible.s 

«CANADA: Dominion: He\,. St. 100B, c. of affiants); R. 501, 507 (testimony taken on 
139, § 99, c. 140, § <l7 (Exchequcr and Suprl'me commissi(Jn); New Rmnsu'ick: Consol. St. 
Courts); c. 146, Crim. Code § !J[)7 (C'onunis- 1903, c. Ill, §§ 262, 265 (provisions for no-
8ions out of Canada; rules to ('on form to tice);.,. 112, §§ 8-1, 85 (Supreme Court in 
those of civil trials, "as nearly as practicahle"); equity); ,Velliollndland: Con. St. 1916, C. 

§ 998 (depositions of sick persons; reasonable sa, Ord. ~:!; (Jlrovisions for no~i('e); Nora 
notice and IL full opportunity of cross-ex am- Scotia: He\·. St. 1900, C. Iii!J, § 41 (muni-
ination is required); § !JO!J (deposition at 11 cipal Courts); Hules of Court 1900, Ord. 
preliminary investigation, if it is proved that a5, R. 3 B, R. 10 (provisions for not,ice); 
it was "taken in the presen~e of the accused, North West Territory: Con sol. Ord. 1898, 
and that he, his ('ounsel, or solicitor, if present, c. 21, Rule 263 (like ant. Hules, § ,183); 
had a full opportunity of cross-examining the Rules 271, 272 (opportunity of cross-exnmina-
witnes~"); ,tiberta: Rules of Court \!J14, tinn provided); I!J04, H. v. Thompson, 7 
No. 382 (a person who has made an affida\'it N. W. Terr. 188 (dep08ition taken for the 
may be cross-exllmined thereon); No. :J!J3 prosecution; Dot" Crim. Code § B87, applied) ; 
(similar. with details): Nos. 395-112 (depa- Oniario: Rev. St. 1914, C. 63, § 118 (provi-
eitions); 1920, R. r. Macdonald, 51 D. L. R. sions for notice); Hules of Court 1914, R. 
539. Alta {whether the depositions at the pre- 269 (the Court may Iluthorize testimony by 
Iiminary hearing must be read over to the affida\;t or before an examiner; "but whero 
accused, under Crim. C. § 684); British Co- the other party' bona fide' desires tho produc-
lumbia: Rev. St. 1911, C. 58. § 57 (all witnesses tion of a witness for cross-examination, and 
before any judge, etc., "shall give their testi- such witness can be produced ", no affida\'it 
mony • viva voce' on oath, and be subject.to ex- shall be authorizod); R. 271 (depositions): 
amination by counsel in the presence of the R. 279-281 (rules for commissions); Prince Ed-
Court", etc., "unless it is otherwise ordered by ICard Island: St. 1887, c. 4, §§ 2-4 (rules for 
the Court or a judge on special grounds. or notice); St. 1910, C. 8, § 48 (chancery pro':led-
with the ('onsent of the parties ", etc.); § 59 ings); St. 1910, C. 3, § ·15 (election trials~; 
(nothing herein shall .. affect the mode of Quebec: 1919, Guillemette v. The King, 61 
giving evidence by the oral examination of D. L. R. 345, Que. (depositions excluded 
witnesses ill trials by jury or before a judge for lack of adequate opportunity to cross-ex-
without a jury", "save as far as relates to the amine); SaskatcheICan: Re\,. St. 1920, ('. 
power of the Court. for special reasons to allow 41, § 27 (surrogate's court); Yukon: Conso!. 
depositions or affida\'its to be read "); C. i8, Ord. 1914, l'. 48. R. 273 (like ant. Rules of 
§ 15 <examination of nn aboriginal. etc., on Court. R. 269); R. 303 (like Eng. Ord. 38). 
preliminary inquir.\·, taken by a magistrate, Compare tfte statutes admitting affidavit.! 
etc., is admis"ible like a deposition) ; Hult:'s of (post, § 1710). 
Court H112. No. 48:3 (like Eng. Ord. a7, R. 1) ; • On npplications for the issuance of nn 
No~. "~7-ii07 (dcpo,;it.ions); Nu. 5·IS (requir- order to take IL deposition, the qllcsti(Jn whether 
illg cr(Jss-examination of affilmt.'!); Mallitoba: it shall issue is entirely different from that of 
Hc\·. St. l!H3. c. 40, Hule 478 (depositions ad- the admissihiJity of II deposition when taken. 
missible on terms); R. 483 (cross-examination as pointed out l)()st, § HOI. But sometimes u 
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§ 1381. Same: U. S. Federal Statutes. In the two types of ordinary dep
osition dealt with in the Federal statutes and Court rules (deposition l de 
bene esse', i.e. on an order for conditional taking, and' dedimus potestatem', 
i.e. a special commission), the principle is prescl'\'ed that there must haye 
been an opportunity of cross-examination.) By the original aet of 1789 
(c. 20, § 30), regulating the former class, the notice and opportunity to cross
examine was not necessary if the opponent or his attorney \vas not within 
one hundred miles of the place; but this defect was remedied (R. S. § 86a, 
Code § 13(4) in the later statute. The statute authorizing the latter class 
of depositions (ll. S. § 866, Code § 1367) has also been construed to require 
notice and opportunity for cross-examination; 2 but the terms of the statute 
are so complicated with local State usage that it is not possible to say that 
all depositions offered in Federal Courts must be tested by that requirement.3 

ruling on such an application may invo!\'e a 
ruling that such a deposition. even if taken, 
would be inadmissible; such a ruling was the 
following. in which the requirement ::If cross
examination is insisted upon as indispensable: 
1882, Crofton v. Crofton. L. R. 20 Ch. D. 760 
(Fry. J., refused to issue a commission to cx
amine a witncss in France. because the mode 
of examination there. which would control, 
left the putting of questions to the judge's 
discretion: "He iii a \\~tne5S who ought to be 
subjected to the most drastic cross-examina
tion, and • . • I decline to delega tc my dis
cretion to any other tribunal. If under the 
commission. tile witness would hayc been sub
ject to cross-examination in the ordinary way, 
I should hl,,"e thought it desirable to issue it"). 

§ 1381. I ST .... TUTES: iT. S. Re\·. St. 1878, 
§ 863, Code § 1.364 (for depositions • de bene 
esse' ... reasonable notice must first bl' given 
in 'I'o'liting"; and "whenever, by reason of 
the absence from the district and want of an 
attorney of record or other reason, the giving 
of the notice herein required shull be imprac
ticable, it shall be lawful to take such deposi
tions as there shall be urgent necessity for 
taking, upon such notice aa any judge author
ized to bold courts in such district shall think 
reasonable and direct "); § 866, Code § 1367 
(for depositions by • dedimus potestatem' "to 
prevent n failure or delay of justice". the pro
visions of the above section .. shall not apply". 
p.nd they may be taken" according to common 
usage ") ; Code § 148 (rule for contested congres
sionlll elections). St. 1909, Feb. 16, e. 130. § 16. 
Code § 3116 (rules for depositions in naval 
courts); St. 1911, Mar. 3, c. 231, Judicial 
Code. § 169, Code § 1138 (testimony for Court 
of Claims; superseding Rev. St. § 1083); 
St. June 4. 1920. eh. V, SUbchapter II, Articles 
of 'Yar, Art. 25 ("reasonable notice" required 
for depo~itions in military courts. ec·t. ; 

RULES OF COURT: Supreme Court, No. 13, 
Rules 191~. No. 12 (for new evidence in mari
timo CIl8l"S b.: fore the Supreme Court, no com-

mission shall issue cxcept on notice and a copy 
of interrogatories); Equity Rules, No. 67, 
Rules 1912. Kos. 47. 53 (rules prescribed for 
notice and cross-examination in taking testi
mony by deposition); No. 48 (expert's affi
da\;ts arc subject to the witness' production 
for cross-examination. in patent and trade
mark casc~J; No. 54 (superseding old Rules 
68 and 70; depositions may be taken as 
provided by law; but" if in any case no no
tice has been given", the opponent on appli
cation is "entitled to have the witness ex
amined orlllly before "he court, 01' to ::l cross
examination before an examiner or like officer. 
or a new deposition taken with notice, as the 
Court or judge under all the circumstances 
shall order"); C. C. A. Rules in Admiralty, 
No. 9 (requires .. reasonable notice in writing 
given to the opposite party", or his attorney). 

• For the manner and time of the notice 
under these statutes. see the following: 1897, 
American E. N. Bank v. First N. Bank, 27 
C. C. A. 274, 82 Fed. 961 (reasonableness de
pends on the circumstances of the case); 1900, 
U. S. Life Ins. Co. 11. Ross, 42 C. C. A. 691, 102 
Fed. 722 (notice to n corporate agent to accept 
service after the re\'ocation of hi~ authority 
but before appointment of another, held good). 

: The situation is as follows: 
(1) The . dedimus potestatem' section 

(§ 866) prescribes that" common usnge" shall 
control the modo. This "common usage" 
was for some time construed to permit the 
adoption of local statutory and common-law 
modes: U. S. v. Cameron, 15 Fed. 797 (Me
Crury. J., 1883); Wllrren v. Younger, 18 Fed. 
859 (McCormick. J., 1884). e,mlra. Randall 
f. Venable. 17 id. 162 (Turner, J., 1884). 

(2) Then in' Ex parte' Fisk. 113 U. S. 725. 
5 Sup. 7Z4 (1884). the Supreme Court refus .. d 
to recognize such a construction for the pur
pose of enforcing an order to take under a pe
culiar State law, and intimated. though ex
pressly reserving th.. point. that the deposi
tion. had it been u1rcad~' taken and were it 
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§ 1382. Same: State Statutes. The requirement of notice and oppor
tunity to cross-examine hus been generally preserved in all the various State 
statutes. Only a few deviations are found here and there. l 

offered in evidence. would be reiected on the 
same grounds. 

(3) By St. 1892, c. 14, Code § 1372 the Fed
d<!ral lower Courts were authorized to tnke 
(and presumably to admit in e\'idence) dep
ositions according to the mode ·allowable in 
the State of the trial; thus apparently annul
ling the effect of ' Ex parte' J"isk, supra. The 
doubt thus remained whether the new statute, 
going beyond the . dedimus potestutem' sec
tion (§ 8(0), operates also to relax the detailed 
requirements of § 803 (concerning 'de bene' 
depositions). The pronouncements under this 
stl1tu~e are as follow8: 1903, Hanks Dental 
Ass'n v. Tooth Crown Co .• 194 U. S. 303, 24 
Sup. 700 (U. S. St. 1892, c. 14. Mar. 9. "docs 
not purport to repeal in uny part, or to modify, 
§ 861, or to creute additional exceptions to those 
specified in the subsequent sections by enlarg
ing the causes or grounds for taking deposi
tions"; here up plied to forbid following New 
York law lUl to depositions of a party for dis
covery before triul; collecting the intervening 
rulings of the Federal intermediate courts on 
St. 1892); 1904, Zych v. American Cur & 
F. Co .. 127 Fed. i23. 728, C. C. (Thuyer, J. : 
.. It will not be out of place to obsen·c. because 
the question has been to some exten t discu~scd. 
thut the law as declared in ' Ex parte' Fisk has 
not been altered by the act of Congrese of 
Mar. 9, 1892, supra; ... there seems to be 
a general consensus of iudicial oI/inion that the 
act relates merely to the mode of taking testi
mony. adopting in that respect t.he provisions 
of the laws of the various States relative to 
the method of taking depositions, without 
altering the conditions prescrib(,d by §§ 863 
and 8(j0 of the Revised Statutes of the U. S. 
under which depositions for use in the Federnl 
courts may be taken "); 1905, Carrara ~. A. 
Co. -c. Carrara P. Co .. 137 Peel. 31D. C. C. 
(the statute of 1892 does not .. add to the 
dasses of witnesses" hut .. provides un addi
tional mode" for t.aking deposi. tions). 

(4) I"inally, by St. 1900. ,Julle 2D. Code 
§ 1356, amending Re\'. St. ISi.s, § 850, the 
"competency of u witness to testify" is to be 
determined by .. the laws of the ~tute or Terri
tory in which the court is held:" 

Compare the citations anlc, § 6 (applica
bility of State law in Federul courts). 

§ 1382. 1 In the following list a few of the 
judicial rulings in regard to thl! rl'quiremcnt 
of notice have been placed after the ·respective 
statutes; where the requirement is not merely 
of .. reasonable notice", but of n :>tice in a spe
cific way, the result depends almost entirely 
upon the wording of the local statute; where 
not otherwise stated, the sta·tute requires 
notice and prescribes details; ,:ompare here 
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the statutes cited posl, § 1'113 (former testi
mony) and § lilO (affidlnits); 
Alabama: Code IDO;, §§ 4031-4033. 40J:l. 
4047, 7887, 7890 (criminlll cases); 1895. 
Wisdom I'. Reeves, 110 Ala. 418, 18 So. 1:l 
(no notice neees~ary in proceedings under 
§ 2803); 1905, Edwards v. Edwards, 142 Ala. 
207, 3D So. 82 (Chancery statute applied); 
i1/aska: Camp. L. UJl3, § 10178, 1482, 1484, 
1489 (like Or. Laws 1D20, §§ 840. 844, 840, 
851); 1888, Dunbar v. DeGroff. 2 Alsk. 25 
(expounding Oregon Gen. I,. 1843-18i2, § 800. 
as representing the law in force, in Alaska. 
by virtue of U. S. St. 1884, May 17) ; 
Arizona: Rev. St. 1913. P. C. § 1239, 1250 
(depositions taken by accuscd); Civ. C. § § 16!). 
16!J3, 1701 (~h'i1 cases); 
,1rkansas: Dig. 191!), §§ 4215-4230, § 3112 
(rule IIpplied to deposition~ takcn for accused 
in ~riminal caRe); § 10517 (no notice required 
of attesting witness' deposition for will-probate 
unless con tested) ; 
CaF!ornia: P. C. 1872, §§ 1335-1340 (depo
sitions in criminal ca~cs, both for accus('d aud, 
except in homi~idc, for prosecution, pllrSllnnt 
to Const, ISm. Art. I, § 13) ; § 882, as amended 
in 1878 (prosecution's depositions); C. C. P . 
1872, §§ 2004, 2023, 202-1, 2025i, 2029. :w:n 
(chil cases) ; 
Colorado: Const. 1870, art. II, § Ii, Compo 
L. 1921, § 7085 ("reasc.nable notice" re
quired in criminal cases); C. C. P. §§ 377, 
38·1, 389 (in general); 
Columbia (Dist.) : Code l!H9, § 922 (deposition 
tuken by defendant in a criminal case); 
Code 1919, § 132 \Ilotice of commission to take 
testimony of attesting witnesses to a will 
nced not be given, unless the probate is op
pos~d): §§ 1058, 1060 (in general); 1913, 
Hutchins v. Hutchins, 41 D. C. App. 307 
(t.his Court cannot order a deposition by COlll

mission on oral examination of a witrtess in a 
foreign country; only letters rogatory can 
be used, with the questions prepared before
hand) ; § 6037 (depositions for IIceused); 
Cunnecticut: Gen. St. 1919, §5707 (in general); 
§ § 5712, 5il4 (commission to take deposition 
of onc in military or navlIl service) ; 
Florida: Re\·. G. S. 1919, §§ 2743, 2757 (in 
gcneral); § 0086 fT. (deposition for accused 
persoll); § 2736 (on motiolls heard OIl affi
davits, the Court may order .. such witnesse~ 
as it may think necessary to appcur and be ex
amined '\iva voce' ") ; 
Georoia: He\·. C. 1910, §§ 5889-5902 (com
missions on interrogatories); §§ 5903, 5905-
5917 (depositions without commission); 
Hawaii: Rev. L. 1915, §§ 2574-2577 (domestic 
depositions); § 2566 (by commissiou, in for
eign country) ; 
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There is also an apparent exception, under the statutes of numerous juris
dictions, which permit a party to file an affidavit, with notice, and await the 

Idaho: Compo St. 1019. §§ 8002. 8005. 8025. 
8766. 9143. 9158 (in general); § 80 (legisla
tive election contc8t); § 6773 (injunction pro
ceedings; affiants may be required to appear 
for cross examination) ; 
IUincris: Rev. St. 1874. c. 51. §§ 24-28. C. 148. 
§ 4 (in general); 1903. Arrowsmith's Estate. 
20fj Ill. ~52. 69 N. E. 77 (semble. under R. S. 
c. 148. § 4. providing for depositions in pro
bate cases by commission. the failure of the 
opponent to reecho:! notice of the taking docs 
not prevent the usc of the deposition) ; 
Indiana: Burns' Ann. St. 1914. §§ 435-137. 
465 (in general) ; § 3142 (probate proceedings) ; 
§ 451 (commission to foreign country); § 2118 
(defendant in eriminul cnse) ; 
Iotva: Code 1897. §§ 4687-4689. 4693--4699. 
Compo Code. §§ 7395-7397. §§ 7401-7407 (in 
general); § 5222. Compo Code. §§ 9176. 9462. 
9463 (accused's depositions); 1905. State v. 
Mosher. 128 Ia. 82. 103 N. \Y. 105 (Code. 
§ 4688. as to deposition by Court order. con
strued) ; 
KmU!CI8: Gen. St. l!H5. §§ 7247. 7255 (in 
genernl); § 7254 (affidavits may be filed with 
court and 10 days' notice giv(>n; if opponent 
within 5 da~'s gh'es notice of de~ir(> to cross
examine or of denic.l of truth of affidavit. it 
is not admissihle on the trial); 189:3. Peterson 
v. Albach. iiI Kan. 150. 32 Pac. 917 (time of 
notice) ; 
Kelltucky: 1915 Stuts. § 4855 (for deposition8 
of attesting will-\\ittH!S8CS. notice required only 
to the party contestant); C. Cr. P. 1895. 
§ 153 (defendant'8 depositions in criminal 
cases); C. C. P. 1895. §§ 566-5139 (in general) ; 
§ 1009 (depoditiolls ill equity); 1915. Fire
man's Ins. CO. V. McGill. 164 Ky. 621. 176 
S. W. 27 (C. C. P. § 571 applied); 
Louisiana: Ann. Re\,. St. 1915. §§ 615. 621. 
C. Pro 1900. §§ 425-130. 438 (in general); 
St. 1896. No. 124. Wolff's Rev. L. 2i8 (prose
cution in criminal cases); R. S. 18iO. § § 938. 
3-185 (prosecutions; d(>position of ma~ter or 
officer of vessel or of any" transient person" 
deemed to be necessoury); St. 1910. No. 176. 
p. 261. July 6 (witnesses residing out of the 
parish; reasonablt) notice required); 190:~. 
State V. Jackson. III La. 343. :l5 So. 596 
(depositions taken for the pm~ecution under 
St. 1896. No. 124. admitted; the statute con
strued); 1904. Thibodeaux to. Thibodeaux. 
112 La. 906. 36 So. 800 (deposition excluded 
for lack of proper notice); 1905. Honor Co. 
11. Stevedores' & L. B. Ass·n. 114 La. 3tH. 
38 So. 271 (notice required); 1905. De Renzel> 
v. His Wife. 115 La. 675. a9 So. 865 (under Re\,. 
St. § 611. for a foreign commission. no notice 
of time and place is re'luir(>d when interroga
tflries are annexed and notice thereof given) ; 
1rIa~ne: Rev. St. 1916. C. 112. §§ 5-9 (in gen
eral) ; 

Maryland: Ann. Code 1914. Art. 35. § 16-31 
(in general); art. 84. § 9 (depositions in ship
ping (,ases); 1800. Gittings V. Hall. 1 H. & J. 
1-1. 18 (notice necessary for depositions under 
the act of 172a. C. S. fOF land commissions); 
Massachusetts: Gen. L. 1920. C. 233. §§ 26. 44 
(notice required; unless notice was impossi
hie under the eireumstanee~); C. 233. § 42 
(where the ad"erse party docs not appear to 
defend. 110 notice is required); e. 276. § 50 
(criminal cases; magistratf.l may take depo
sitions, on notice as in chil actions. •. with 
the consent of the defendant"); C. 277. § 76 
(court may issuc commission. on defendant's 
application. for witness out of the State; prose
cution may join and name material witnesses 
for the Commonwealth); 1918. Re Derinza. 
229 Mass. 435. 118 N. E. 942 (St. 1915. C. 

2i5. § 1. applied to a deposition taken in Italy 
for tl claim before the State industrial acci
dent hoard) ; 
Michigan: Compo L. 1915. § 12494 (in 
general); 1897. Drosdowski 11. Chosen Friends. 
114 Mich. 178. 72 N. W. 169 (reasonable 
notice; trial Court's discretion approved); 
.Minnc.~ota: Gen. St. 191:3, §§ 8382-8386 
(d"il cases); § 8514 (accused); 
},U88z8sippi: Code 1906. §§ 1927-1937. Hem. 
§§ 1587-1597 (in general); 
Missouri: Re\·. St. 1919. §§ 5440-5465 (in 
general); 1894. Glenn 11. Hunt. 120 Mo. 333. 
a:36. 25 S. W. 181 (notice not necessary under 
R. S. 1889. § 4435. for an opponent out of the 
State); 1903. Re Wogan. 103 Mo. App. 146. 
77 S. W. 490 (time of notice) ; 
MOlltana: Re\,. C. 1921. §§ 10646. 10650. 
10651. lOG53 (like Cnl. C. C. P. §§ 2024. etc.) ; 
§§ 12190. 12203. 12205 (like Cal. P. C. §§ 1338, 
1353. 1355); § 11795 (deposition before a magis
trate of a witness not ghing recognizance) ; 
NclmJ,.~ka: Rev. St. 1922. §§ 8881, 8887. 
1012i (in general); § 5017 (county surveyor's 
inquiry as to lines, etc.; testimony .. shall 
never be used as evidence in any action in
vohing corners or boundary lines elCcept 
for the purpose of impeachment") ; 
Net'ada: Re\·. L. 1912. §§ 5455. 5459. 7370 
(in general); §§ 6855. 6997 (deposition of a 
witness for the people. admissible if it is taken 
in the defendant's presence, and the defendant 
has had" an opportunity to cross-examine ") ; 
New H?mpshirc: Pub. St. 1891. C. 225. §§ 4. 
5. 14 (;n general); 
New Jerscy: Compo St. 1910. E\ideIlce, § 31 
(in general); § 38 (notice of eight days re
quired for a commission out of the State. 
unle~s by consent or by judge's order); § 45 
(for depositions before a judge. commiss;oner. 
etc .• out of the State. terms of notice pre
scribed); § 44 (same. deposition in foreign 
State); E,idence. § 56 a (in a proceeding for 
divorce or annulment, where no appearance is 
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opponent's counter-notice either disputing the affidavit or demanding cross
examination of the affiant; in the absence of such counter-notice, the affida-

entered. a deposition in another State or Ter
ritory may be taken and used "'ex parte' and 
without notice ") ; District Courts. § 65 
(rules for taking depositions in district courts) ; 
St. 1913. Mar. 12. c. 69 (party's deposition 
taken on his own behalf • in perpetuum'); 
St. 1917, Mar. 26. c. 121 (amending C. 1:;., 
Evidence, ~ 38); St. 1917, Mar. 26. c. 122 
(amending ib. § 31); 1904. Stokes v. Hardy, 
71 N. J. L. ll6. 58 At\. 650 (proof of notice); 
New Mex1'CO: Annot. St. 1915. §§ 2128- 2135 
(in general); St. 1919. Mar. 10. c. 29. § 2 
(ch'il causes; oral interrogatories) ; 
New York: C. Cr. P. 1881. § Z19 (in deposi
tions for the prosecution. two days' notice 
must be given); § 632 {in depositions (or 
accused. notice as snecified by the judge); 
C. P. A. 1920. § 290. J. C. A. § 204 (notice 
prescribed) ; S. C. A. 1920. § 74 (surrogate pro
ceedings) ; 
North Carolina: Con. St. 1919. §§ 1809. 1815 
(in general); § 1812 (depositions taken by 
accused); 1896. State v. Finley. ll8 N. C. 
1 Hl1. 2·1 S. E. 495 (under c. 522. St. 1891. a 
co-defendant need not be notified) ; 
lI'ortlL Dakota: Compo L. 1913. §§ 7891-
7!l05 (ci\'i1 cases); §§ 11043. ll053 (criminal 
cases); § 1073 (contested elections to legis
lath'e assembly) ; 
Ohio: Gen. Code Ann. 1921. §§ ll534. ll535. 
ll536 (in general); § 13668 (in criminal 
cases. the judge's order may prescribe terms 
of notice) ; ~ 64 (impeachment before the Leg
islature); Canst. 1851. Art. I, § 10. amended 
1912 {depositions for the State or the accused; 
quoted post. § 13!l7) ; 
Oklahoma: Compo St. 1921. §§ 618. 619. 
2491.2772.2845,2856; 
OregolL: Laws 1920. §§ 840. 844. 846. 851 
(in genera\); §§ 1514-1516 (criminal cases); 
Pennsyit'ania: St. 1895. June 25. Dig. 1920. 
~ 10292; St. 11l09. Apr. 27. ~ 2. Dig. § 8175. 
Crim. Procedure (accused's witnesses out of 
the State but in the U. S .• in criminal cases) ; 
St. 19l1. June 8. Dig. § 10295; 
Philippine I8lands: C. C. P. 1901, §§ 356. 
361; 
Porto Rico: Rev. St. & C. 1911. §§ 6462, 
6475 (accused in criminal cases); §§ 1506. 
1511 (civil cases) ; 
Rhode Island: Gen. Laws. 1909, c. 292. § 23, 
26. 32; 1851. Hazard v. R. Co., 2 R. 1. 62 
(no notice required under statute, (or an 
opponent more than 100 miles distant); 1917. 
Stern & Sons Inc. 'D. Chagnon. 39 R. 1. 567. 
99 At\. 592 (whether the notice must give 
the witness' name; authorities collected); 
1917. Fales 'D. Musicians' Protective Union. 40 
R. 1. 34.99 Atl. 823 (failure to notify of con
tinuance of adjourned hearing. held error) ; 
&uth Carolina: C. C. P. 1922. §§ 686, 6!l5 (ten 
days' notice required {or depositions on com-

mission or before a court clerk); § 698 (" rea-
5Onabl., notice. not less than ten days". unlef3 
notice is impracticable, required (or certain 
dt.'positions) ; the statutes are applied in 
the following ca~cs: 1900, Henderson 'D. Wil
liams. 57 S. C. 1,35 S. E. 261; I!lOI, Walling
ford V. Tel. Co .. 60 S. C. 201, 38 S. E. 443; 
C. Cr. P. § 976 (deposition of the female in 
rape cases); Crlm. L. 1922. § 714 (harboring 
deserting seamen; deposition of a master 
o{ vessel "or other transient person". may be 
taken on 5 days' notice) ; 
South Dakota: Rc\,. C. 1919. §§ 2762-2763 
(civil cases); §§ 5010, 5022 (criminal cases); 
§ 7351 (legislative election contest); St. 
1921, C. 411 (depositions for defendant in 
criminal cases) ; 
Tennessee: Shannon's Code )!H6, §§ 5627, 
5640--5647 (notice to be as the Court mar 
order, or according to detailed rules pro\;ded) ; 
§ 5632 (if cross-examination is omitted, it 
may he had afterwards); § 7356 (rules for 
civil cases made applicable to defendant's 
depositions ill criminal cases); § 3210 (special 
rule for notary's deposition) ; 
Texas: Re\,. Ci\". St. 1911, §§ 3650--3652. 
3664 (in general); Rev. C. Cr. P. 19l1. 
§§ 817. 825. 828 (criminal cases); § 3234 

. (rules for notice in probate proceedings) ; 
Utah: Compo L. 1917, §§ 7164. 7169, 71'19, 
7183. 7184. 9301, 9314 {ia gcneral): § 8767 
(testimony of witnesRes before committing 
magistrate) ; 
Yermont: Gen. L. 1917, §§ 1917. 19\8, 2564 
(rcasonable notice is to he given; for non
residents having no attorney in the State, no 
notice is necessary); §§ 252, 254 (notice re
quired in election contests); 1868, Kimpton 1:'. 

Glover, 41 Vt. 284 (time of notice); 1916. 
Gilman v. Hoosae Tunnel & W. R. Co .• 90 Vt. 
451. 98 AtI. 91)2 (deposition taken in Italy; 
statutory rules :01' notice. interpleted) ; 
Virginia: Code 1919, §§ 6228-6229 (in gen
eral); § 5252 (wiIl-witness in probate procccd
ings; i{ uncontested, no notice need be given) ; 
Washington: R. & B. Code 1909, §§ 123'3, 
1234, 1240, 1241. 1962 (in general) ; 
West VirQinia: Code 1914. c. 130. § 35 (in 
general); c. 50. § 106 (depositions before 
justices); C. 121. § 3 (specific rules for service 
of notice on non-residents); e.77. § 27 (deposi
tion of subscribing witness to will; notice 
necessary only to a party opposing probate) ; 
c. 159. § 1 (depositions (or the accused); c. 71. 
§ 23 (suit against infant or lunatic); 1922. 
Woodrum H. O. Co. v. Adams Exp. Co .• -
W. Va. -, 110 S. E. 549 (service of notice) ; 
Wisconsin: Stats. 1919. §§ 4086. 4096. 4102. 
4114, 4115 (in genera\) ; 
Wyomino: Compo St. 1920. §§ 5839. 5840 
(in general); U 7514. 7518 (criminal cases). 
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vit may be used at trial. This 'Use rests upon a virtual waiver by the op
ponent of his right of cross-examination. 

§ 1383. Sawe: Depositions in Perpetuam ; Depositions for use 
Without the State; Sovereign's or Ambassador.'s Testimony. (1) The principle 
requiring notice and opportunity of cross-examination applies equally to deposi
tions w.ken in view of future litigation, ' in perpetuam memoriam'; and it is 
preserved in the statutes as well as enforced in the judicial rulings.1 Where a 

§ 1383. 1 E!'IGI."SD: Rules of Court 1883. amended); Me. Rev. St. 1916, c. 112, §§ 22, 27: 
Ord.37, r.5 (quoted antc, § 1380; presumably Md. Ann. Code 1914, Art. 35, § 33 (land, 
suffices for this purpose); CA!'IADA: Compare boundaries; notice is to be posted in "the 
the st9tutes cited a'llc, ~ 1380, and post. § 1388; most public places in the county" 20 days be· 
UNITED STATES: Notice is prescribed, except as fore, and where all persons interested arc known 
otherwise stated; compare aim the statutes and anyone lives out of the county, by news-
cited post, ~ 1388. aM to identity of parties and paper advertisement 40 days before); Mas~. 
issues: Federal: Rev. St. 1878. § 867. Code Gen. L. 1920. c. 233. §§ 413-58 (mode of notice 
§ 1368 (quoted post. § 1388); U 866. 1367 to sT.ecific persons named as interested. within 
(provisions of R. S. § 863. Code § 1364. as or without the State. far use only against those 
to depositions • de bene' do not here apply) ; persons or their prh;es); §§ 59-63 (mode of 
1897, Green v. Compagnia. 82 Fed. 490, 495 notice by additional publication, "so that tho 
(excluded, if taken without notice; here, a cor· depositions may be e\'idence against all per· 
poration in a foreign country, witnesscs being sons"); ll,fich. Compo L. HH5, § 12498; Minn. 
sailors about to leave this country); I!.109, Gen. St. 1913. §§ 8401, 8407; Mis8. Code 1900, 
Ohio Copper M. Co. v. Hutchings. 8th C. C . .4..., H 1943-1953, Hem. §§ 1603-1613; Mo. Rt'". 
172 Fed. 201 (under Utah Rev. St. 1898, § 3467, St. 1919, §§ .54i9, 5482, 550'3; 1866, Patt.ersoll 
the deposition of 0. person corporally injureci 11. Fagan, 38 Mo. 70 80 (notice nccessary); 
may be taken at the instance of his wife and Mom. Rev. C. 1921, ~ 10687; Nebr. Re\'. St. 
may be ur'ed on his dcath, clause (1) of the 1922. §§ 8929. 8930 (notice prp.scribed as the 
statute permitting this); Ala. Code 1907, judge directs; if personal notice is impossible, 
§§ 4064, 4065, 4071, 4074; .4.laska: Compo L. the judge is to appoint a cross-examiner); Ncv. 
1913, § 1517; Ariz. Re\,. St. 1913, Ch·. C. Re\·. L. 1912. §§ 5464-5468; N. H. Pub. 1';t. 
§ 172?; Ark. Dig. 1919, U 4240 4245 (notice 1891. c. 226, §§ 3-5; N. M. Annot. St. 1905. 
required; if the adverse party i~ an infant. non· §§ 214.4-2147; N. Y. C. P. A. 1920. § 317; 
resident, unknowu, or for four months abscnt N. D. Com:;. L. 1913, §§ 7927-7930; St. 191i. 
from the State, the Court may appoint a cross- Mar. 8, c. 110 (depositions 'in perpetuum' in 
examiner); Cal. C. C. P. 1872, § 2084; Colo. personal injury cases); Ok. Gen. Code Ann. 
Compo L. 1921, C. C. P. § 401; Conn. Gen. St. 1921, §§ 122113-12219 (in genera\); §§ 2795. 
1918, § 5717; Del. Rev. f-t. 1915, § 3617 2808. 2813 (county surveyor may take and 
(boundary cases; notice to owners and tenants return testimony to marks, et(' .. on not:ce to the 
required) ; Fla. Rev. G. S.1919, §2761; Ga. Rev. adv('!sc party); Oklo Compo St. 1921, §§ 657. 
C. 1910, § 4EOO (the Court. is to provide for" the; 658 (noticc required; the Court to prescribe 
most effectual notice "); Haw. Rev. L. 1915, details, and to appoint an attorney to r~oss-
§ 2585; Ida. Comp. St. 1919, n 8051-8063; interrogate in cnsc no personal notice CM be 
IU. Rev. St. 1874, C. 51, §§ 39 44 (noth,;, ro- given); Or. Laws 1920, §§ 883. 888 (notice 
Guired, aud details prescribed; if the ordinary required, and details prescribed; the officer 
requirements llCem to the Court insufficient, himself to cros.~-examine, if no opponent ap-
.. the Court may o~der such reasonable notice pears); P. I. C. C. P. 1901. § 371 ; R. I. Gen. L. 
to be given as it shall deem proper"); bid. 1909, C. 292, §§ 33. 35; S. C. C. C. P. 1922, 
Burns' Ann. St. 1914. §§ 457, 45~ (in general) ; U 722-726 (for lost documents); S. D. Rev. 
n 1306, 1313 (tostimony to per.Jl!tuate a lost C. 1919. § 2777 (the judge to prescribe tefiliS of 
deed, record, etc .• before the recorder, etc.; notice; and to appoint a cross-examining at-
no notice apparently required); Ia. Code 1897, torney where the parties cannot be notified); 
§§4718-4720, Comr-. Code, §§7426-7428 (notice Tenn. Shannon's Code 1916, §§ 5671, 5672; 
required; if personal notke is impossible, the Tex. Rev. Civ. St. 1911, § 3653; Utah: Compo 
Cou~t is to appoint a cross-examiner); Comp. L. 1917, §§ 7194-7199; 1'1. Gen. L. 1919, 
Code, U7382-7390 (pcrpetuation of testimony U 1927. 1928; 'Va. Code 1917, § 6235 
by taking affidavit on notice to parties inter· (reasonable notice required to .. the person2 
ested); Kan. Gen. St. 1915, § 7292 (Court to who may be 80 affected"); Wash. R. & B. 
pres('ribe time and manner of notice); Ky. Code 1909. § 1250; W. Va. Code 1914, C. 130. 
C. C. P. 1895, § 611 (notice to the "expected § 39 (redSonable notice to be given to .. the per· 
adverl!2 party", required); La. C. Pr. 1900, sons who may be so affected"); Wi5. Stats. 
§ 440; 8t. 1914. No. 112 (mode of taking. 1919, §§ 4118. 4125, 4128, 4131; WIIO. Comp. 
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deposition is offered against one who has l'.Ot been notified and could not 
have been, even by due diiigencEl (as is likely to occu.r in cases where the 
parties to the future litigation are still unknown), it may be thought that a 
case of necessit~· exists, dispensing with the requirements; the statutes some

, times provide expressly that a deposition m~y be or shall not be used against 
such a party.2 . 

In some jurisdictio!"ls, the stat\l.te requires that this kind of deposition 
shall be publicly recorded, the object being to secure as wide a notice of it as 
possible, so that counter-testimony may be availed of if rlesired; an object 
analogous to that of the requirement of notice for cross-examination.3 Under 
such a statute an unrecorded deposition would be inadmissible.4 

(2) For litigation taking place in a jor,')ign jurisdiction, the Legislature in 
earlier practice did not provide, at the time of framing the statutes authoriz
ing depo')itions to be taken. Obviously, also, a person within this jurisdic
tion cannot be compeiled by any foreign authority to attend and testify either 
in the foreign Court or b~fore an officer taking his deposition in the State of 

• 

his residence. Hence occurred, in modern times of easy transit and copious 
interstate commerce, numerous failures of j&~tice for lack of needed testi
mony. 

Statutes 'Jf comity now authorize the domestic Court to require the deposi
tion of any resident, for use in extra-State litigation. The rules for notice 
to the opponent are sometimes sp~cially framed, sometimes the same as for 
depositions as ordinarily taken.5 

(3) At common law, in England, the ~~ing's testimony as an individual 
seems to have been receivable without attenciance for cross-examination, 
thus forming an exception t.) the Hearsay rule.6 On the same principle it 
would seem that the testimony of a visiting sovereign or an ambassador (priv
ileged frOlll attendance under the principle of § 2372, post) should be receiv
able; nevertheless, no exception is recognized, i.e. the ambassador's testi
mony must be taken, if at all, in the fo::-m of a deposition subjected to cross-
examination, in criminal cases at least.? . 

§ 1384. Affidavits. Upon the principles already examined, it is perfectly 
dear that a mere affidavit i.e. a statement made upon oath before an offi-
cer is inadmissible: 

St. 1920, §§ 6308-6309 (notice required; the 
Court to appoint a cross-examiner, where per
sonal notice cannot be given). 

I See the statutes in § 138R. post. 
a MlISs. Gen. L. 1920, c. 23~, §§ 50, 62; and 

otl:.er States, aupra, n. 1; 1840, Thacher, J., in 
Com. tI. Stone, Thach!:r Cr. C. 604, 607 ("Why 
doe.; !h,;, statute rllCluire that a deposition 'in 
perro~uam' should be recorded? It is to 
N,;l!:;t~e its purity and integrity, as well BB the 
testimony itself. The record is a publication 
and serves to make it known as well lIS remem
bered. If it should contain errors or 

• 
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hoods, the parties in interest will have an op
portunity to guard against them in season, 
either by taking the deposition' de novo', or by 
putting on record the deposition of others to 
contradict or explain its contents"). 

• 1814, Bradstreet 11. Baldwin, 11 Mass. 229, 
233; 1822, Braintree v. Hingham, 1 Pick. 
Mass. 245, 247; 1840, Com. 11. Stone, Thacher 
Cr. C. Mass. 604, 607. 

6 The statutes have been placed post, § 2195 
(power to compel attendance). 

• The cases are collected post, § 1674. 
7 The are collected poBl, t 1407. 
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1767, BULLER, J., Trials at Nisi Prius, 241: "From what has been said, it is evident 
that, as there can be no cross-cxnmination, a voluntary affidavit is no evidence between 
strangers. " 

1853, Commor.-Law Practice Commi"sionera, Second Report, p. 31: "All applications to 
the Courts for their sumlllary intervention in what may be termed incidental matters ar~ 
founded on testimony contained in affidavits. If resisted, the evidence in opposition is 
brought before thr. Court in the same manner. Now it must be admitted that this species 
of evidence is of all others the most unsatisfactory. All the circumstances which give to 
the system of English procedure its peculiar and characteristic merits· ' viva voce' inter:-o
gation, cross examination, publicity, examination in tile presence of the tribunal, whereby 
an opportunity is afforded of o~sen;ng the demeanor of the ",;tness are here wanting; 
and not only this, but the testimony is often not the spontaneous statement of the \\;t
ness; the affidavit is prepared for and sworn to by the deponent, often ",;thout the sense of 
responsibility which would be felt by a witness when delivering a statement in his own words. 
Another very serious objection to affidavit-evidence is that there is no effectual mode of 
ascertaining the means of knowledge or the grounds on which general conclusions sworn to 
have been arrived at." 

1851, GRIER, J., in TV alah \'. Rogera, 13 How. 287 (referring to 'ex parte' depositions) : 
"Testimony thus taken is liable to great abuse. At best it is calculated to elicit only 
such a partial statement of the truth as may have the effect of entire falsehood. The person 
who prepares the ",;tness and examines him can generally have just so much or so little of 
the truth, or such a version of it, as will suit his case." 

ISiO, TUORNTON, J., in Becker v. Quigg, 54 Ill. 390, 394 (rejecting an affida ... ;t to prove 
loss of a document): "One serious obje(!tion to the admission of 'ex parte' affidavits is that 
the opposite party is denied the privilege of cross-examination. This is a most efficacious 
test for the discovery of truth, and should never be departed from, except from necessity. 
A witness subjected to this test cannot easily impose on the Court or fabricate falsehood." 

This principle has been constantly recognized and enforced judicially.1 
There are, however, a nuruber of instances (post, §§ 1709-1711) which 

form s~ecial exceptions to the Hearsay rule. They are briefly these: (1) a 
common-law exception for disqualified parties (when that form of incompe
tency prevailed), admitting the affidavit of the loss of a document proved 
by copy; this ~las been perpetuated in some statutes; (2) a common-law 

§ 1384. 11893, Allen v. U. S., 28Ct. Cl.141, 
145; 1691, R. v. Taylor, Skinner 403; 1898, 
Pickering v. Townsend, 118 Ala. 351, 23 So. 
703; 1883, Smith v. Feltz, 42 Ark. 355, 357; 
1899, People v. Ph'er, 126 Cal. 379, 58 Pac. 904 
(affidavit not admissible to prOVe death of 
former witness in order to use his testimony) ; 
1908, Fender v. Ramsey, 131 Ga. 440, 62 S. E. 
527; 1889, Shreve v. Cicero. 129 Ill. 226. 228. 
21 N. E. 815 (affidavit of inspection of registry 
of deeds, excluded); 1871. St.'lte v. Felter, 32 
la. 49, 51; 1893, HudSt.ln v. Appleton, 87 la. 
605,607,54 N. W. 462 (even where the affiant 
has become ill and mentally incompetent); 
1894, Democrat P. Co. v. Lewis. 90 la. 304. 57 
N. W. 869 (affidavits usable before a certain 
board, here excluded); 1866, Patterson v. 
Faga.n, 38 Mo. 70, 82; 1909. McCa.be v. State. 
85 Nebr. 278, 122 N. W. 893 (illegal sale of 
liquor; the search-warrant and return, in
cluding the sworn complaint before the county 
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court by L. who did not testify Oil the trial, WWI 

admitted; held erroneous); 1898, Suprl'me 
Lodge v. Jaggers. 62 N .• T. L. :l6, 40 Atl. 783; 
1845, Harper v. Burrow, 6 Ired. N. C. 33; l!)06, 
People v. Wolf, 183 N. Y. 464, 76 N. E. 592 
(affida.vits forming a criminal information 
against the defendant); 1913. U. S. v. Escondo. 
25 P. I. 579 (municipal offidal's affidavit as to 
a tax beinl!: unpaid. excluded); 1901, People v. 
Fernandez, 14 P. R. 611, 621, 1909, State v. 
Weil, 83 S. C. 478, 65 S. E. 634 (illegal liquor
selling; record of an injunetion-case against 
the defendant. containing affidavits, held im
properly admitted). 

Distinguish the following: 1889, Graham v. 
McReynolds, 88 Tenn. 240, 247, 12 S. W. 547 
(affidavit by plaintiff, offered as ratifying attor
ney's action in prosecuting suit; admitted). 

Distinguish also the use of the opponent'a 
affidavit as an admiaBion (ante, , 1076). 
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exceptie.n in Pennsylvania for an affidavit of a copy of a foreign register, in 
certain cases; (3) a statutory exception, widely in favor, for an affidavit of 
publication of a newspaper notice; (4) statutory exceptions in sundry un
related cases. The use of affidavits in interlocutory and 'ex parte' proceed
ings is (ante § 4) not within the present purview, which is confined to ad
versary proceedings in the nature of common-law trials. 

Statutes providing for the right to cro8s-exa,mine affianis, thus making 
t1~em the equivalent of depositions, are considered allte, § 1382. 

~ 1385. PrelhniDaI) Rulings on 'Voir Dire'; TGstimony by an Opponent; 
Ill: Parte Expert Investiga.tions ; Expart his Prepa.red Report. 
(1) In preliminary rulings by a judge on the admissibility of evidence, the 
ordinary rules of evidence do not apply (ante, § 4). Hence there is no abso
lute right to cross-examination.1 Nevertheless, it is customary and proper 
to hear evidence on both sides before the ruling is made. Some Courts, how
C\'er, are inclined erroneously to apply the specific right of cross-examination 
to that situation.2 

(2) The interrogation of an opponent, by way of discovery (post, § 1856), 
is in itself in the nature of a cross-examination, and secures all the benefits 
of it. But the manner and subject of the interrogatories may be limited by 
the rule against impeaclling one's own witness (a,nie, § 9lG), when the oppo
nent is examined by deposition or on the stand like other witnesses. By the 
same rule, the interrogation of even an ordinary witness may be restricted 
(ante, §§ 91 C-915); and this question is sometimes loosely and improperl,Y 
referred to as invoh'ing the general" right to cross-examine", as if that right 
were not recognized. So, also, the same improper phrase is sometimes ap
plied to the nile forbidding to deal with the subject of one's own case on cross
examination (po.~t, § 1885).3 

(3) Of late years, the fallacious suggestion has sometimes been made by 
IImefiecting counsel that the rule requiring an opportunity of cross-examina-

• 
tion applies to forbid the use of a diagram or model or map, or of a chemical 
analysis or other e.r:pert investigation, prepared or made out of court without 
notice to the oth~. party. The suggestion is erroneous, for the reason that 
there i,y afforded in such cases the required opportunity of cross-examination, 
namely, when the witness who has made the model or the analysis takes the 
stand at the trial to testify to the results of his work. No more can be 
demanded. The map or model or analysis is not in itself testimony (ante, 
§ i93); it is nothing until adopted by a competent witness as a part of his 
testimony and a mode of communication. One might as well demand that 
an opportunity of cross-examination be had at the time of the occurrence of 

§ 13811. I 1868. Com. v. Morrell, 99 Mass. 
542,543; 1895, Com. 1'. HlIlI. 1(J.l Mas9. 152, 14 
N. E. 133. 

S Compare the citations ante, § 487 (quali
fications of witnesses), § 861 (confessions), 
• 1258 (documentary originals), pos!, § 1451 
(dying declarations), § 2550 (judge and jury). 

• 
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I Distinguish also the question whetht>r ',here 
is a right of cross-examination on an ajJidari! 
denying Ccml71101L 80urce 0/ W[t; in ejectment; 
here the affida "it is really only a sworn plead
ing: 1884. Thatccar t·. Olmstead. 110 III. 26 
("an oath of this character is not evidence") • 

, 
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an affray, or at the time that a witness is collecting his thoughts in the ante
room, or doing any other act in preparation for testimony. The suggestion 
in question has been universally and properly repudiated by the Courts: 4 

1886, HENRY, C. J., in State Y. Leabo, 89 Mo. 2H, 253, 1 S. W. 288 (examination of 
corpse by experts): "There is but a slight, if any, analogy between the examination by 
un expert or anyone else of physical objects with a view of testifying to the result of his 
observations, and the deposition of a witness, as regards notice; the notice in the latter 
cflse is required in order that the opposite side may have an opportunity to cross-examine 
the deponent upon the facts tcstified to by him; the expert, When he comes to testify, is 
subject to that cross-examination." 

1894, Burg v. R. Co., 90 Ia. 106, US, 57 N. W. 680: "It is not the law that in making 
such tests, measurements, etc., the opposite party is entitled to notice in order that he may 
be present. It is the right of each party, in the preparation for trial, to take all legal 
steps in the way of being able to meet the issues of fact by proofs; and in preparing for the 
presentation of his evidence, no notice to the advcrse party is required." 

No doubt a part of the notion leading to the making of such an objection 
is the distrust which must be felt for testimony coming from one who has 
been employed as a partisan and must therefore have been interested to 
reach results of a certain tenor. But this element in the objection is in truth 
directed, not against the absence of notice and cross-examination, but against 
the competency of a hired and partisan expert witness.5 Since to-day no in-

• Federal: 1898, Day v. U. S., 30 C. C. (expert examination 'ex parte' of an injured 
A. 572, 87 Fed. 125 (witnesees who had person, made 'pendente lite', admissible; that 
examined certain horses, though not for the .. the "\'idence of an expert is rendered incom-
express purpose of determining their satisfac- petent becIlU5e based upon an 'ex parte' exam-
tion of a contract, admitted); Co/a. 1891, ination", repudiated); 1894, Byers~. Railroad, 
Graves' Trial, Colo., 13 Amer. St. Tr. 256, 320 94 Tenn. 345, 352, 29 S. W. 128 (test made 'ex 
(murder by poisoned whisky sent in the mails) ; parte' as to the time required for stopping a 
Georoia: 1881, Augusta &: S. R. Co. v. Dorst'y, t.rain, admitted; preceding cases approved); 
68 Ga. 234 (model prepared 'ex parte', admia- 1896, Moore v. State, 96 Tenn. 209, 33 S. W. 
sible); Iou'a: 1894, Burg r. R. Co., 90 Ia. 106, 1046 (examination of the deceased by two 
118 (quoted supra) ; lIIississippi: 1906,Lenoir physicians called to him just after the affray; 
t'. People's Bank, 87 Miss. 559, 40 So. 5 (maps that this was done without. notice to ciefendant, 
and eUl'\'eys testified to by the surveyor, taken is no objection); 'W/l8hinotoll: 1902. Moran 
in a survey made with the notice provided in Bros. Co. v. Snoqualmie F. P. Co., 29 WlUlh. 
Code 1892, § 1653, admitted); Missouri: 292,69 Pac. 759 (modo! of u regulator-box for a 
1886, State v. Leabo, 89 Mo. 247, 253, 1 S. W. power-plant); Wisconsin: 1901, Mauch 17. 

288 (quoted supra); 1887, State t·. Brooks, 92 Hartford, 112 Wis. 40, 87 N. W. 816 (X-ray 
Mo. 542, 579, 5 S. W. 257, 330 (similar); photograph); 1902, Hayes v. State, 112 Wis. 
Nor/hearo/ina: 18S1,Statev.l\Iorris,84N.C. 304,87 N. W. 1076 (exhumation end post-
756, 760 (notice to a defendant, not necea- mortem examination). 
sary; here, a witness who had examined boot- Contra: 1903, Wood v. LeBlanc, 35 N. Br. 
tracks; to admit the opposite contention "is to 47, 56, by two judges among seven (1\ witness 
put an end to all inquiry into the commission using a plan to illustrate his testimony should 
of offences depending upon the introduction of prepare it in court, not before trial; this is 
circumstantial evidenc. "); 1887, State v. unsound). 
Whitacre, 98 N. C. 753, 3 S. E. 488 (diagrams For the use of an 'ex parte' 8Urveyor'8 re-
made 'ox parte', received); Rhode Island: tum, under statute, Bee po~/, § 1665. 
1903, State v. Nagle, 25 R. I. 105, 54 Atl. 1063 • It is this r.onsideration which was had in 
(expert's experiments with a pistol); Tcnnes- mind by Messrs. Wharton &: Stillli, Medical 
,ee: 1885, Lipest'. State, 15 Lea 125 (testimony Jurisprudence, § 1246, in a passage which wlUl 
from witnesses who examined the defendant's probably the original source of the objection 
feet for the express purpose of seeing whether in question. The influence of the Wharton 
they fitted tracks, admissible); 188n, Mis~ passage can be seen in counael'8 wgum'.!nt in 
eissippi &: T. R. Co. P. Ayres, lG Lea 725, 727 Graves' Trial, BUpra, n. 1. 
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terest can disqualify, the objection fails in this aspect also.6 How best to 
obtain impartial experts is another question (anie, § 563). 

But note that where the abolition of a privilege or the prevention of unfair 
surprise is involved, by permitting one party to £n~pect the opponent's docu
ments, premises, or person, it may in such case be a fair requirement that the 
inspection shall not be 'ex parte', i.e. that the other party shall have notice 
and an opportunity to secure the presence of witnesses (post, §§ 1845, 2220, 
2221). 

(4) Reading a report prepared beforehand. So long as the witness is at 
the trial subject to cross-examination, there can be no possible objection, on 
the present principle, to the form of delivering his testimony. In particlilar, 
he may read a report prepared bejoreJuLluJ.7 The report's statements them
selves were indeed not subjected to cross-examination at the time of their 
competition; but they are now subject to it, and that is enough. The case 
is the same as though the witness should give an uninterrupted oral narra
tive for his direct examination, being afterwards subjected to cross-exami
nation. Whether a witness delivers his direct testimony witb or without 
interrogation by the party calling him, is merely n matter of the mode of 
narration (ante, § 787), and does not affect the present principle. 

In view of the speed, lucidity, and general satisfaction, which is often to 
be obtained, especially with expert witnesses, on matters of science, this form 
of testimony should be encouraged.8 

• 1898, Sanborn, .J" ill Day v. U. S., :w U. S. by a commission, under St. 1860, § 2; tIle 
App. 572. 87 Fed. 125: "The measure of the statute provided that the commission of 
competency of a witness is not the view or sun'eyors should report its survey and plot to 
purpose with which he obtained his information the Court, and should incorporate testimony 
but the extent and character of the knowledge taken by thcm; the report was objected to {or 
he obtained. The qtICstiol1 is not why he ob- violation of the due process pri"ciple by the 
tained his knowledge. but what amount o{ statute; Lawrence, C.J., for the Court. held that 
knowledge he acquired." the report was not conclusive, but was" simply 

For a considerntion of the propriety of a piece of e\'idcnce", and that a trial of the 
TeJonr~ in tlte system of expert witnesses, see issue by jury must be had; but that by the 
a7l4c. § 5"3. For thc rule of notice to the op- correct construction of the Act, no more than 
ponent for evidence 19 general, see post, § 1845. this was meant; incidentally the Court as-

Compare allte, §"" 4 a (applicability of the sumes it perfectly sound thnt .. the surveyors 
rules of E~idence to administrative tribu- can be appointed ... and make their report". 
n(13). and that "the survey could be received in C\'i-

71920. Butler v. State, 17 Ala. App. 511. dence only in connection with and as a part of 
85 So. 864 (embezzlement; under Code 1907. the testimony gh'en by one or nIl of the com-
§ 547, amended St. 1911, p. 492. providing that missioners as witnesses") • 
.. Reports of examiners of public accounts ~haJl I Compnre the following uses of it. sanc-
be' prima facie' evidence of what they charge". tioned by stntute in oth'.lr connections: 
the report of the examiner Was introduced in Admitting a certificate oj analysis, etc .• by a 
evidence, the examiner himself being also State chemist, etc., and calling biOI for crOBl!-
called; held that the constitutional provision examination if desired (post, § 1671) ; 
entitling to confrontation by witnesses was Designating a physician to examine phy-
satisfied, "for the reason that the author and sicaJly a claimant Jor workman's compema-
writer of the report in Question did appear and tion, and receiving his report, subject to the 
testify as a witness, and the report, if not right to call him for examination upon it (pos/, 
otherwise objectionable, could properly be § 2220). 
admitted in evidence in connection with the '!"he judge calling a disintefClsted expert 011 

testimony of the examiner"); 1872. Townsend insanity, and directing his report to be read 
1>. Radcliffe, 63 Ill. 1 (sur\'ey to fix a boundary (anle. § 563). 
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3. Islues and Parties, as affecting Opporlunit, of 

§ 1386. Generai Principle: Issue and Parties must have been Sub stan· 
tia1Iy the Same. A testimonial statement may still not satisfy the Hearsay 

. rule even where it has been made before a tribunal or officer at which there 
• 

was cross-examination, or the opportunity, for the then opponent; because 
the cross-examination, for which there must have been an opportunity, must 
have been an adequate one. Unless the isslles were then the same as they 
are when the former statement is offered, the cross-examination would not 
have been directed to the same material points of investigation, and ther~ 
fore could not have been an adequate test for exposing inaccuracies and 
falsehoods. Unless, furthermore, the parties were the same in motive 
ann interest, there is a similar inadequacy of opportunity, for the present 
opponent cannot be fairly required to abide by the possible omissions, negii
gence, or collusion or a different party, whose proper utilization of the oppor
tunity he has no means of ascertaining: l 

1726, Chief Baron GILBERT, Evidence, 68: "When you give in evidence any matter 
sworn at a former trial, it must be betwccn the same parties, because otherwise you dis
possess your adversary of the liberty to cross-examine." 

1767, BULLER, J., Trials at Nisi Prius, 239: "A Deposition cannot be given in Evidence 
against any Person that was not a Party to the Suit; and the Reason is because he had 
not Liberty to cross-examine the Witness, and it is against natural Justice that a Man 
should be concluded by Proofs in a Cause to which he was not a Party." 

1777, l\I.~NSFIELD, L. C. J., ill Goodright v. Moaa, Cowper, 592: "[As to] offering a dep
osition or an answer in e,;c.:ence against a person not a party to the tlriginal suit. That 
cannot be done, for this reason, because such person has it not in his power to cross-examine." 

1845, GILCHRIST, J., in Bailey v. Woods, 17 N. H. 372: "We do not understand that the 
admissibility of such evidence depends so much upon the particular charaeter of the tri
bunal as upon other matters. If the testimony be given under oath in a judicial proceed
ing, in which the adverse litigant was a party and where he had a right to cross-examine and 
was legally called upon to do so, the great and ordinary tests of truth being no longer want
ing, the testimony so given is admitted in any subsequent suit between the parties. It 
seems to depend rather upon the right to cross examine than upon the precise nominal 
identity of the parties." 

1856, BARTLEY, C. J., in Summo713 v. State, 5 Oh. St. 343: "The main reason for the ex
clusion of hearsay evidcnce is to be found in the want of the sanction of an oath, of legal 
authority requiring the statement, and an opportunity for Where 
these important tests of truth are not wanting, and the testimony of the statements of the 
deceased witness is offered on a subsequent trial between the same parties, touching the 
same subject-matter, and open to all the means of impeachment and objection to incompe
tency which might be taken if thl' deceased person could be present as a ~;tness, there 
would not appeal' to be any sound and satisfactory ground for its exclusion." 

1862, :foolAN, C. J., in Lane v. Brainerd, 30 Conn. 579: "As that was a trial between 
different parties, having diff·erent rights and with whom the had no privity, and 
as he had no opportunity to examine or cross-examine the witnesses, it would be contrary 
to the first principles oC jus1ice to bind or in any way affect his interests by the evidence 
given on that occasion." 

§ 1386. 1 For the mode 01 proving former 
testimony. by slenooraplters' 7Wles, jv.dge/j' re
ports, etc., see post, §§ 1666-1669. 
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For the rule that only the substance or a 
part nood be proved, see post, §§ 2098, 2103, 
2115. 
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§ 1387. Issue the Same. The issue on the occasion when the former 
testimony or deposition was given must have been substantially the same, 
for otherwise it cannot be supposed that the former statement was sufficiently 
tested by cross-examination upon the point now in issue. Conversely, it is 
sufficient if the issue was the same, or substantially so for the purpose. 

The general rule in this shape is nowhere disputed. But there is naturally 
much variance shown in the strictness of its application in specific cases. I 

§ 1387. 1 In the following list, those rulings tiff's wife, hcr former wstimony WIIS admitted) ; 
which rest on complicated facts peculiar to the 1896, Hovey v. Long, 33 N. Dr. 462, 467 (wsti-
apecial case, or which mcrely apply the general mony at a former trial betwecn the same parties 
rule to facts not stated, are noted without any on the same issues, admitted), 
detailed statement of the ruling: UNITED STATES: Io'ederal: 1896, Seeley v. 

ENGLAND: 1817, R. v. Smith, R. & R. 339 K. C. Star Co., 71 Fed. 554 (a deposition taken 
(wstimony on charge of assault and robbe~', in a suit in a State court, not admissible after 
admitted on a subsequent charge of murder for voluntary withdrawal of the suit and re-institu· 
same act); 1834, Alderson, D., in Doe 1'. tion for the same cause of action and against the 
Foster, 1 A. & E. 791, note (ejectment for one Bame party in the Federal court; going upon 
piece of land, then for another, but the issue in R. S. § 861, limiting the takino oj depositions to 
both being the same, \iz., who was A. D.·s neir; causes" pending in a district or circuit court" ; 
admissible); 1850, R. v. Ledbetter, 3 C. & K. the Federal court here being bound to proceed 
108 (testimony on a charge of assault, not under the Federal statute not sound; compare 
received on a trial for felonious wounding, the § 1381, allle); 1900. Metropolitan St. R. Co. v. 
act being the same; the ruling is in effect ra- Gumby, 39 C. C. A. 455, 99 Fed. 192 (loss of 
pudiatcd by later cases); 1852, R. v. Dilmore, !'Or,ices of plaintiff'sson; tcstimonyof deceased 
8 Cox Cr. 52 (testimony on a charge oCfelonious witness for the son in his former action by a 
wounding, admitted on a charge of man- guardian for his own injury, not admitted for 
slaughter for the same act) ; 1854, R. v. Beeston, the plaintiff here, the parties and issues being 
6 Cox Cr. 425, Dears. Cr. C. 405 (deposition on different); 1900, U. S. Lif" In~. Co. v. Ross, 42 
a charge of felonious wounding with intent to C. C. A. 601, 102 Fed. 722 (admitting a deposi-
do bodily harm, admitted on a trial for murder, tion lawfully taken in Texas, before removal of 
the act being the same; Jen'is, C. J.: "The the cause, ofa \\itness residing out of the county, 
presiding judge must determine in each case though not under the Federal statute more 
whether the prisoner bas had full opportunity than 100 miles distant; in the Federal court the 
of cross-e:z:amination; and if the charges were witness' death afterwards made it admissible) ; 
entirely different, he would not decide that Alahama: 1850, Davis t'. State, 17 Ala. 357 
there had been that opportunity; but where (testimony Oil a charge of larceny by stealing a 
it is the same case, and ollly some technical mule, excluded Oil a charge of stealing a buggy; 
difference in the charge, the accused generally the act of taking being the same); 1851, Long 
has had full opportunity of cross-examining"; v. Da'is, 18 Ala. 801, 802 (former issue, plea in 
Alderson, B.: "The question really is whether abatement in all action on a note; present 
the deposition was taken under such circum- issue, a plea to merits; admitted); 1905, 
stances that the accused had full opportunity Nordan 1'. State, 143 Ala. 13, 39 So. 406 (mur-
of cross examination "); 1864, R. v. Lee, 4 F. &: der by abortion; testimollY of the deceased, in 
F. 63 (testimony on a charge of robbery. a prior criminal prosecution against the dc-

. admitted on a charge of murder, the assault fendant for the seduction,lIS to the handwriting 
bE:ng the same); 1874, R. v. Castro (Tich- of certain letters there and here offered. admit-
borne Case), Charge of Cockburn, C. J., II, ted, the particular issue being identical) ; 
305 (testimony in a civil ClISe admitted at the Arkan.!l/l3: 1895, Woodruff v. State, 61 Ark. 
trial of the then claimant for perjury at the 157,32 S. W. 102; 1912, Fox v. State, 102 Ark. 
former trial); 1876, Drown v. White, 24 W. 393, 144 S. W. 516 (robbery of C. W., defend-
Rep. 456, Jessel, M. R.; 1909, Edmunds' Case, ant being charged lIS accessory; on a former 
2 Cr. App. 257 (like R. r. Deeston, supra). indictment of defendant as accessory to the mur-

CANAD.~: Dam. R. S. 1906, c. 146, Crim. der of C. W., the robbery and the murder being 
C. § 999 (testimony" at any former trial upon parts of the same transactioll by the same per-
the same charge", admissible); lIIan. 1898, R. sons, the testimony of a now deceased witness 
v. Hamilton, 12 Man. 354 (abortion; dt'posi- WIIS taken; admitted; sensible opinion by 
position taken "on another charge of the same Hart, J.); 
purport and in connection \\ith the same un- CaliJornia: 1873, Pico V. CUYIIS, 47 Cal. 174, 
lawful purposc", admitted); N. Br. 1862, 179; for the peculiar rule in this State as to 
Dennett v. Jones, 5 All. 342 (the issue being testimony before the committing magidtrate, 
substantially the same, for board of the plaiD- see post. § 1398; 

(;4 
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The situation is one that calls for common sense and liberality in the applica
tion of the rule, and not a narrow and pedantic illiberality. On the whole, 
Colorado: 1902, Woodworth v. Gorsline, 30 136); 1914, Stephens 1'. Hoffman, 263 Ill. 197, 
Colo. 186, 69 Pac. 705 (testimony in replevin 203, 104 N. E. 1090 (ejectment by successors of 
suit against a sheriff, held admissible in a sub- a testator; testimony of an absent witnc.!s in 
sequent action of trover for the same goods "one of the earlier ejectment suits betwee~ G. 
against the creditor jointly liable) ; and the appellees herein", admitted); HIl5, 
Connecticut: 1864, Spear v. Coon, 3? Conn. Hoffman v. Stephens, 269 III. 376. 109 N. E. 
292 (deposition used on petition for new trial, 994 (similar) ; 
admissible on the new trail; the two arc" parts Kallsas: 1880, Rtate I'. Wilson, 24 Kan. 189. 
of the same procedings 00); 1902, Mechanics' 194 (testimonY on charge of assault with intent 
Bank v. Woodward, 74 Conn. 689, 51 Atl. 1084 to kill B., admitted on trial for murder of B.) ; 
(action for money paid to the defendant's usc Kelltuckll: 1820, Brooks v. Cannon. 2 A. K. 
on notes forged by his wife; testimony at the Marsh. 525 (successive hills for the same cause; 
prior trial of an action, founded on the same admitted); 1850, Heth v. Young. 11 B. Monr. 
transaction. after which an amended complain t 278, 280; 
had been substituted for the present suit, hel,l Marylalld: 1808, Hopkins t·. Stump, 2!-T. ,t; J. 
admissible); 1913. Atwood r. Atwood, l:i6 301.303 (depositions on a former dismissed bill 
Conn. 579, 86 Atl. 29 (issues held substantially for same cause and same parties, admitted); 
the 8ame. on the facts) ; 1821. Bo\\;e v. O'Neale. 5 H. & J. 226. 231; 
De/au'are: 1838, Rash to. Purnel. 2 Harringt. 1900. Baltimore Consol. R. Co. v. State. 91 
448.456 (issueoutof probate 'de\'isavit vel non' : Md. 506, 46 Atl. 1000 (the deponent being pres-
deposition taken on an application for re\;ew of ent and testif);ng at the first trinl, the deposi-
a former issue on the same will, ndmitted) ; tion Wa:! not used; when offered at the second 
Georoia: 1849, Crawford t'. Word, 7 Ga. 445, trial, the deponent being absent, it was ex-
456; 1872. Ga\'an t'. Ellsworth, 45 Gn. 283, eluded, because "his deposition should bere-
288 (former trial a criminal complaint for the taken for usc at that trial, so that the opposing 
same assault as the present ch'il action; admit- party mny ha\'e the opportUnity. at the execu-
ted); 1881, Atlanta & W. P. R. Co. I" Venable. tion of the second commission, to ayaH of the 
45 Ga. 697. 699 (former action, by a mother for \\;tness' antecedent admissions and contradic-
personal injuries; present actioii. hy a child for tions [at the first trial)"; this is unpractical and 
her death from th06e injurics; admitted); over-refined reasoning; the opponent in such 
1900, Whitaker t'. Arnold, 110 Ga. 857, 36 S. E. case can obtain the same benefit by proying the 
231; 1900. Hooper v. R. Co., 112 Ga. 96, 37 witness' testimony gh'en at the first trial. or if 
S. E. 165 (testimony in a suit for personal in- that would be forbidden by the rule of § 1032. 
jury hy a minor through his father as next all/c. he could himself htwe taken a second 
friend. not admitted in a suit by the fatll(~r for deposition to put the question) ; 
loss of service caused by the same injury); M a3sachusctl8: 1828. Meh;n c. ",oiting. 7 
1901. Radford t'. R. Co. 113 Ga. 627. 39 S. E. Pick. 81 (fishery controversy in both suits, but 
108 (answers to interrogatories in a former suit in the former a clnim of free fishery, in the lat-
between the same parties for the snme daim. ter a claim of several fishery; excluded); 1871. 
but dismissed and now renewed. admitted) ; Weatherhy t·. Brown. 106l\1ass. 338 (deposition 
IllillOi.s: 1854, Doyle v. Wiley, 15 III. 576, 5i8 he fore amendment of declaration, admitted); 
(depositions taken before amendment and filing 1908, l\IcGivern t'. Steele. 197 1\lass. 164, 83 
of new bill, admitted); 1910. McInturff t·. N. E. 405; 
Insurance Co .• 2·18 Ill. 92, 93 N. E. 369 (plain- Millnesota: 1899, Watson v. R. Co .• 76 Minn. 
tiff's house was burncd in March. 1908; later 358.79 N. W. 308 (death by wrQngfulact; issues 
in 1908 the plaintiff and his wife were indicted after amendment held substantially the same) ; 
for fraudulent arson. and B. at that trial testi- Mi.ssissippi: 1902. Dukes v. State. 80 Miss, 
lied for the prosecution; the accused were 353. 31 So. 744 (murder; testimony of the 
acquitted; the now plaintiff then shot and deceased at a prior trial for the robbery which 
killed B.; afterwards the present suit was resulted in the death. excluded; this ruling is 
brought. and the testimony of B. formerly o\'er-strict) ; 
given on the criminal trial was offered for the Missouri: 1865. Jaccard v. Anderson. 37 Mo. 
defendant. on its plea of fraudulent arson; 91, 95; 1920. Lampe v. St. Louis Bre"l'o;ng Co .• 
excluded; the decision is erroneous on prinriple 204 Mo. ApI>. 373. 221 S. W. 447 (personal 
because the issue in the two trials was precisely injury and death; same cause of action. but 
the same. and the parties were substantially thl' widow succeeding injured man as plaintiff; 
same; perhaps no precedent has gone as fur as deposition admitted) ; 
to admit in such a case; but the artifici,;! Nebraska: 1897. Ord v. Nash. 50 Nebr. 335. 69 
application of the principle .lS in the presc,nt N. W. 964 (testimony at anyone of two or more 
case would reduce the principle to dead wood: prior trials, admissible) ; 
see an able critique of the case by Professor New Hampshire: 1863. Le\;ston 1>. French. 45 
Henry C. Hall in the Illinois Law Re\;ew, VI. N. H. 21; 
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the judicial nllings show a liberal inclination to receive testimony already 
adequately tested; but there is yet room for much improvement. 

A stat/lte sometimes attempts to provide for the admission, under the 
pres~nt rule, of testimony at a former trial,2 as well as of ordinary deposi-

N.w York: 1848. Osborn r. Bell. 5 Denio 3iO. 
a77 (implied nssUJnpsit for goods tortiously 
spized and sold; testimony in a former action of 
trover by plaintiff's intestate for the same tak
ing. admitted); 1904. Taft v. Little, li8 N. Y. 
127. 70 N. E. 211 (a former trial. in whieh the 
ease had been rested but no formal termination 
reached, owing to the referee's death, held 
sufficient under C. C. P. § 830); 1907, Shaw v. 
N. Y. Elcv. R. Co .• 187 N. Y. 186. 79 N. E. 
984 (action to enjoin the operation of an ele
vated railroad; a decenscd witness' testimony 
for the plaintiff at the first trial, admitted at 
thc sel'ond trial against a party becoming a 
leBsee after the first trial lind brought in by 
stipulation as a defendant on the Bf.!cond trilll; 
St. 1899. c. 352, p. 762, and St. 1893. c. 595, p. 
1375. amending C. C. P. 1877. § 8::10, held not to 
affect this result, the testimony being admis
sihle on common-law principles) ; 
North Carolina: 1839, J\f'Morine v. Swrcy, 4 
Dev. & B. 189 (testimony in D.'s nclion w 
recover slavcs transferred w J., not admit.ted 
in an action by D.'s crcditor against J.'s ad
ministrator as exccutor 'de son tort'); 1898. 
Mahe v. Mabe, 122 N. C. 552, 29 S. E. 843 
(ejectment; deposition in another State be
tween the same parties in a suit on n noto for 
the price of the samc land, the matters heing 
"connected". received): 1917, l\Iechnnics' 
Bank & T. Co. r. Whilden. 175 N. C. 52, 94 
S. E. 723 (title to land) : 
North Dakota: 191\1. Fosston Mfg. Co. v. 
Lemke, 44 N. D. 343.175 N. W. 723 (deposition 
in allother suit, hn\'ing different issues and 
additional parties. excluded); 
Oklahoma: 1897. Wat,kins v. U. S .. 5 Oklo 729. 
50 Pac. 88 (perjury; testimony in the civil cause 
in which the perjury was charged, excluded) ; 
Oreoon: 1914. Stnte v. Von Klein. 71 Or. 159, 
142 Pac. 549 (polygamy: the defendant, al
ready married. then married N. and took bel' to 
a hotel. and after two dnys left her. taking her 
jewelry; the theft of the jewelry was alleged 
by the Stnte as a moth'c for the fraudulent 
marringI'; the defendant had already been 
tried for the larc"ny. and two witnesses who 
had testified to the factsoftbe larceny were now 
without the State; admiBBible; an enligbtened 
decision) ; 
Pentl.!ylmnia: 1851, Jones v. Wood. 16 Pa. 25, 
43 (suits invoh'ing different land but the same 
boundaries; admitted); 1853. Wertz r. May, 
21 Pa. 274, 279 (prp.vious nction terminated 
by a non-suit; admissible); 1860. Hnupt v. 
Henninger. 37 Pa. 138. 140 (depositions taken 
for npplication to a judge in chancery. ad
missible in II feigned issue before jury on snme 

• pOlIlt) ; 

• 
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South CarulilUl: 1850, Bishop V. Tucker. 4 
Rich. L. 178, 182; 1902, Oliver V. R. Co., 
65 S. C. I, 43 S. E. 307 (deposition at 11 first 
trial, admitted at the second; re-taking not 
required) ; 
Texa8: 1880, Dunlap V. State, 9 Tex. App. 
179. 18S (testimony on charge of assnult with 
intent to murder, admitted on trial for mur
der); 1901, People's N. Bal:k v. Mulkey. 94 
Tex. 395. 60 S. W. 753 (depositions taken 
betw:!en the same parties, except one, in 11 
prior suit on the same issue begun in a justiee's 
I'Qurt but dismissed for lack of jurisdiction, 
excluded, because the statute merely allowed 
their use" in any suit in which they arc taken" ; 
unsound) ; 
VC1'I7Ionl: 1912. Lynch's Adm'r v. Murray, 
S6 Vt. 1.83 Atl. 746 (fraudulent conveyance; 
issues held substantially the same, nppro\;ng 
the text above) ; 
Viroi1lia: 1903, Reed & McCormick V. Gold. 
102 Va. 307, 45 S. E. 868 (action by a receiver 
ngnin8t delinquent stockholders of the cor
poration; testimony of a now deceased person 
in the prior chancery proceedings against the 
"orporation, excluded, because the issues were 
not 5ubst,antially the same); 
WI"cotl.!in: 1864, Charlesworth v. Tinker, 
18 Wis. 633. 635 (testimony on a criminal com
plaint for assault, admitted against plaintiff 
in a ci\;l action for same cause). 

• Compare also the statutes cited post. 
§§ 1413, 1416. 1417, particularly for testimony 
in iSilues of \\;116 and bastardy: 

ESOLAND: 1883. Rules of Supremo Court, 
Order 37, Rule 25 (" All e\;dence taken at the 
hearing or trial of any cause or matter may 
be used in any subsequent proceedings in the 
same cause or matter"). 

CANADA: Dam. R. S. 1906, Cr. C. § 1000 
(depositions nrc admissible in a prosecution 
"for any other offence" by the same perSOn 
in all respects ns they migl1t be ,. according 
to law" on the trial of the charge for which 
they were taken); Alta. R\!les of Court 1914, 
No. 394 (" all e\;dence taken at tbe trial may 

• 
be used in any subsequent proceedings in 
the same cause "); B. C. Rules of Court 
1912, No. 506 (" all evidence taken at the 
hearing or trial of any cause or matter may be 
used in any subsequent proceedings in the 
same cause or matter"); N. Br. Consol. St. 
1903, c. 127. § 26 (former testimony, ad
missible "between the same parties or those 
claiming under them "); N ew/. Consol. St. 
1916, C. 83, Ord. 33, R. 25 (former testimony 
may be used "in any subsequent proceedings 
in the same cause or matter "); N. W. Terr. 
Conso!. Ord. 1898, C. 21, R. 287 (like N. Sc . 
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Ord. 35. R. 24); N. Sc. Rules of Court l!JOO. before a cummitting magistrate; quoted 
Ord. 35. R. 2-l (all testimony may be used post. § 1411. n. 1) ; 
"in any subsequent proceedings in the same Colorado: Compo L. 1921. § 1772 (irriga
eause or matter"); l'ukon: C<lnsol. Ord. tion; testimony taken "before Bny former 
1914. e. 48. Rule 297 (like N. Se. Ord. 35, R. referee". admissible on hearing before the 
24). referee for a decree of appropriation of water) ; 

UNITED ST ... TES: Federal: St. 1920. June Columbia (Dist.): Code 1919. § 1065 (on 
4. ampnding Rev. St. § 1342 (Articles of War; the death. etc. of a party, his testimony given 
Art. 25 permits the "record of the proceedings at a trial may be used "in any trial or hearing 
Clf a court of inquiry" to be read. with the in relation to the Bame subject-matter between 
consent of the accused. before a court-martial the same parties or their legal representatives") ; 
ete. "in any case not capital nor extending Connecticut: Gen. St. 1918. § 5735 (" in actions 
to the dismissal of an officer", but the excep- by or against the representatives of deceased 
tion does not apply to the defence) ; persons, in which any trustee or receiver is nn 
Arizona: Rev. bt. 1913, P. C. § 881. par. 7 adverse party. the testimony of the decellsed, 
(testimony at the preliminary hearing befol'e a relevant to the matter in issue, given at hi~ 
magistrate is admissible "upon any subse- examination, upon the appli,~,~tion of said 
quent trial of Buch defendant for the offence truswe or receiver, shall be received in evi
for which he is held"); P. C. § 1052 (testi- denee"); § 5723 (testimony "upon a forllJer 
mony of deceased. etc. wit~ess at former trial of said action", admissible) ; 
criminal trial, reported by official stenographer. Florida: Rev. G. S. 1919, § 2723, as amended 
admissible "in any subsequent trial or by St. 1921, c. 8572, No. 177 (bill of exceptions 
proceeding had in the same cause"); P. in a civil case may he used to show former 
C. § 753 (testimony before committing testimony "upon any subsequent trial or 
magistrate or deposition for the State; like hearing of the case. or in any other civil cause 
Cal. P. C. § 686); Civ. C. § 1679 (former or civil proceeding, a8 to any matter in issue 
testimony receivable" in any subsequent trial at a previous trial or hearing"; otherwise, 
of or proceeding had in the 'same cause"; a stenographic report may be used if the op
quoted post, § 1413) ; ponent "or his privy was a party en the former 
California: C. C. P. 1872. § 1870 (8) (testi- trial", and "the issue is substantially the 
mony in a "former action between the same same ") ; 
parties relating to the Bame matter", ad- Georaia: Rev. C. 1910. § 5773, P. C. § 1027 
missible); § 1316 (testimony at a probate (former testimony, admissible if .. upon sub
is admissible "in an!' subsequent contest.q stantially the same issue and between sub
concerning the validit~· of the will or the Bl.antially the same parties") ; 
sufficieney of the proof thereof"); P. C. 1872, Illinois: Rev. St. 1874. c. 148. § 7 (testimony 
, 686 (" In a criminal action the defendant at a preliminary probate; Bee post. § 1413; 
is entitled ..• to be confronted with the for decisions construing it, see post. § 1417); 
witnesscs against him in the presence of the St. 1921, June 29, § 23, par. j (workmen's 
Court, except that. where the charge has been compensation; if the emplo~'ee dies after a 
preliminary examined before a committing finding by the board. tbe testimony may be 
magistrate and the testimony taken down by used, "in any subsequent proceeding" by 
question and answer in the presence o{ the his successor); 
defendant, who has, either in person or by Indiana: Burns' Ann. St. 1914. §§ 1019. 
counsel, or had an opportunity 1023 (written examination of complainant 
to croBS examine the witnesses. or where the in bastardy before the justice may be used on 
testimony of a witness on the part of the People, the trial in Circuit Court); § 3168 (recorded 
who is unable to give security for his appear- testimony at probate of a will. admissible 
ance, has been taken conditionally in like "upon any controversy concerning any lands 
manner in the presence", ete. as arove, "the devised by such will"); 
deposition of such a witness may be read" if Iowa: St. 1898, p. 16. C. 9. § 1, Code Suppl. 
dead. etc.; added in 1911, after constitu- 1902, § 245 a, Compo Code § 7391 (quoted 
tional amendment: "and except also that . .. more fully p081, § 166!), n. 2; notes of testi
the testimony on behalf of the People or the mony are IUImissible "on any re-trial of the 
defendant o{ a witness deceased, insane. case or proceeding in which the same were 
out of the jurisdiction, or who cannot with due taken", and "shall have the same force and 
diligence be found within the State, given on effect as a deposition ") ; 
a {ormer trial of the action in the presence Kentucky: Stats. 1915, §§ 1019a. 4643 (for
of the defendant, who has either in person mer testimony admissible, in trial Court's 
or by counsel or had an op- discretion. "in any subsequent trial of the 
portunity to cross-examine the witness, may III1me [civil) case between the same parties") ; 
be admitted"; for the history of this section. § 1649 a (real estate controversies; elaborate 
and the decisions interpreting its interim text provisions for notice; the deposition to be 
before the amendment of 1911. see post, evidence in any court having jurisdiction) ; 
§ 1398); St. 1905, C. 540, P. C. 1872, § 882 MaiM: Rev. St. 1916, C. 87, § 135 (former 
(admits depositions for the prosecution taken testimony as to execution or acknowledgment 
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tions, taken in the same or other proceedings,3 and of depositions taken in 
of a deed, admissible in another civil cause, 
.. involving the same question", if the parties 
are the same, or if one is the same and the 
present opponent was agent for the opponent 
in the former suit) ; 
Montana: Rev. C. 1921, § 10531, par. 8 
(like Cn!. C. C" P. §l870 (8»; 
Netada: § 6855 (committing magistrate; 
like Cal. P. C. § 686) ; 
New Jersey: Compo St. 1910, Evidence, § 10 
(on new trial in action relived after party's 
death, his fonner testimony is admissible); 
Evidence, § 11 (in a new trial of a civil action, 
the official stenographic report of the testi
mony of a witness who has since died is ad
missible) ; 
New Mexico: St. 1919, Mar. 10, C. 29, § 7 
(tormer testimony may 00 used "in any sub
sequent trial or hearing of the same issue 
between the same parties tI) ; 
New York: C. P. A. 1920, § 348 (testimony 
of a party or witness, since deccased or insane 
or incompetent. "taken or read ill evidence at 
the former trial or hearing or at the same 
trial or hearing may be givcn or read in evi
dence upon any subsequent trb.1 or hearing 
of the Bame subject-matter in the same or 
another action or special proceeding between 
the same parties to such former trilll or hear
ing or their legal representatives, by either 
party to such new trial or hearing" • etc., etc.) ; 
St. 1912. C. 390. Apr. ~5, adding § 221 b to 
C. Cr. P. (official stenographic report of tes
timony before a committing magistrate. ad
missible) ; 
North Carolina: Con. St. 1919, § 4572 (com
mitting magistrate; quoted ante, § 1375); 
Oregon: Laws 1920. § 727, par. 8 (like Cal. 
C. C. P. § 1870 (8) ) ; 
Pelln8yit-ania: St. 1887, May 23, § 3, Dig. 
1920, § 8172, Crim. Proccdure (testimony 
of deceased, ete. witness, taken when defendant 
was present and had opportunity to crOSB
examine, admissible on a subsequent trin! 
"of the same criminal issue "); ib. § 9, Dig. 
§ 21859, Witnesses (in a civil proceeding 
testimony of a deceased, etc. witness is ad
missible, if the now party opponent had oppor
tunity to cross examine, "in nny civil issue 
which may exist at the time of his examina
tion, or which may afterwards be formed be
tween the same parties nnd involving the 
same subject-matter as that upon which the 
witness was examined ") ; 
Philippine 181and&: C. C. P. 1901, § 298, 
par. 8 (like Cal. C. C. P. § 1870); C. C. P. 
1901, § 364 (deposition may be read by either 
party .' in any stage of the same action • • • 
or in any other action between the same parties 
about the same subject-matter"); Gen. Order 
58 of 1900, § 15 . (like Cal. P. C. § 686); 
PortQ Rico: Rev. St. &; C. 1911, § 1403, 
par. 6 (like Cal. C. C. P. § 1870, par. 8) ; 

Utah: Compo L. 1917, §§ 7205, 9277 (official 
stenographer's report may be read "in any 
subsequent trial of or proceeding had in the 
same cause "); § 8767 (testimony of witnesses 
released under bonda, when taken by com
mitting magistrate, may be used at prelimi
nary examination or at the t.rial "or both", 
as if the witnesses" were present in court and 
testifying"); St. 1919, Mm'. 13, C. 36, amend
ing Compo L. § 1885 (city courts; official 
reporter's transcript of testimony of witness 
deceased, etc., may be read by either party 
.. in nny subsequent trial of or proceeding 
had in the same cause ") ; 
Wallhington: R. & B. Code 1909, § 1247 
(testimony "given in a former action or pro
ceeding, or in a former trial of the same cause 
or proceeding", if a civil one, "where it is 
between the same parties and relates to the 
same matter", i~ admissible) ; 
Wisconsin: Stats. 1919, § 4141 a (deceased 
wit:lcss' testimony admissible .. in any other 
action where the party against whom it is 
offered shaH have had the opportunity to 
cross-examine the deceased witness and where 
the issue upon which it is offered is substan
tiaHy the same "). 

• Compare also the statutes cited post, 
§§ 1411, 1416, 1417. 

CANADA: N. Br. Con sol. St. 1903, C. 111, 
§ 263 (deposition~ taken "when the title 
to land shaH be in question" may be read .. in 
all future causes between the same parties or 
persons holding under them for the same 
land"). 

UNITED STATES: Alallka: Compo L. 1913, 
§ 1490 (like Or. Laws 1920, § 852); 
Arizona: Rev. St. 1913, Civ. C. §§ 1718, 1719 
(depositions usable nfter discontinuance in 
another action for the same cause "between 
the same parties or their representatives", 
or on an appeal); P. C. § 753 (like Cal. P. C. 
§ 686); 
California: P. C. 1872. § 686 (quoted supra, 
Dote 2); C. C. P. 1872, § 2022 (deposition 
.. in any other action between the same parties 
upon the same subject", admissible; amended 
in 1907 by inserting after "same parties", 
the words .. or their privies or successors in 
interest ") ; 
Colorado: Compo L. 1921, C. C. P. § 379 
(a deposition may be read "in any stage of ths 
same action or proceeding ") ; 
Connecticut: Gen. St. 1918, § 5722 (any 
deposition in a civil action "may be used 
in nnother civil action between the 88me 
parties or their executors or administrators 
and upon the same cause of action ") ; 
Florida: G. S. 1919, § 2769 (a deposition is 
usable, after discontinuance or non-suit, in 
nnother suit" for the same cause between the 
same parties or their respective repreeenta
tives", if it has remained on file) ; 
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perpetuarn lIumwriam,4 But it is worth noting that usually the effect of the 
Hawaii: Rev. L. 1915, § 2583 (deposition 
is admissible, after non-auit or discontinuance, 
in another suit "for the same cause between 
the same parties or their representatives"); 
§ 3821 (" depositions taken in the prelimi
nary or other investigation of any charge 
against any person may be read as evidence 
il>. the prosecution of the BIlme or any other 
offence whatever, upon the like proof" as 
in the prosecution in wmch they were taken) ; 
Idaho: Compo St. 1919, § 8022 (depositiol'. 
duly filed may be used in another action, 
after dismissal, for the same cause, "between 
the parties or their assignees or representa
tiv2s") ; 
Illinoill: Rev. St. 1874, e. 51, § 48 (all testi
mony taken by commissions of surveyors 
to establish cor.ners "may be read in evidence 
in all suits in reference to SIIid. corners here
after") ; 
Indiana: Burns' Ann. St. 1914, § 456 (when 
another action is "commenced for the snme 
cause" after dismissal of the first, a deposition 
is usable "in the second or any other action 
between the parties, or their assignees or 
representatives, for the snme cause"); 
Kansaa: Gen. St. 1915. § 7259 (usable .. in 
any stage of the snme action or proceeding, 
or in any other action or proceeding upon the 
same matter between the same lJarties"); 
Maine: Rev. St. 1916. C. 112, § 19 (after 
non-suit or discontinuance, depositions are 
usable in an action for the same C8Use between 
the S8me parties or their representatives) ; 
Maasach'!Uetta: Gen. L. 1920. C. 233, § 37 
(after discolltinuance or non-suit. depositions 
are usable in a later action "for the same 
cause between the same parties or their re
spective representatives ") ; 
Michigan: Compo L. 1915, § 12500 (dep
ositions are uSllble "on appeals and re-trials 
of the same cause of action ") ; 
Minne3ota: Gen. St. 1913, § 8396 (a filed 
deposition is usable when an action is discon
tinued or dismissed and another action for the 
IIRme cause is aftel ward commenced between 
the same parties, or their respective repre
sentatives") ; 
Montana: Rev. C. 1921, § 10654 (like Cal. 
C. C. P. § 2034) ; 
Nebraska: Rev. St. 1922. § 8891 (a deposi
tion is usable" in any stage of the same action 
or proceeding, or in any other action or pro
ceeding. upon the same matter between the 
same parties ") ; 
Necada: Rev. L. 1912. § 5457 (usable "in 
any stage of the same action or proceeding ") ; 
New York: C. P. A. 1921. § 303 (deposition 
may be used in any subsequent action "be
tween the same partie[; or between any parties 
claiming under them or either of them in an 
individual or representative capacity, in
volving the same subject matter". with fur
ther details) ; 

North Dakota: Compo L. 1913, § i901 (like 
Oklo Stats. § 623) ; 
Ohio: Gen. Code Ann. 1921, § 11540 (a 
deposition is usable" in any stage" "f the ac
tion, .. or in any other action or proceeding 
upon the same matter between the SlIme par
ties"); St. 1913, Apr. 23. Gen. Code 1921, 
§ 11540-1 (depositions taken by plaintiff 
in action for "damages by personal injuries 
may be read by the administrator", ete. "in 
any action for damages or wrongfully caused 
death resulting from the same personal in
juries") ; 
Oklahoma: Compo St. 1921, § 623 (admissible 
":n a.ny stage of the same action or proceeding, 
or in any other action or proceeding upon the 
same matter between the same partips"); 
Oregon: Laws 1920, § 852 (deposition may 
be read "in the snme action or proceeding 
or in any other action or proceeding hetween 
the same parties or their representatives 
upon the SlIme subject ") ; 
Pennsylrania: St. 1814. Mar. 28, Dig. 1920, 
§ 10287. Evidence (a deposition is usable 
in "any subsequent cause in which the snme 
matter shall be in dispute between the same 
parties, their heirs", etc.) ; ~ 
South Dako!a: Rev. C. 1919. § 2766 (like N. 
D. Compo L. § 7901) ; 
Utah: Compo L. 1917. § 7182 (deposition 
may be read "in every stage of the same 
action or proceeding, or in any other action 
between the same parties. upon the same 
subject") ; 
lfen/lont: Gen. L. 1917, § 1926 (on discon
tinuance by reason of dp.ath, depositions, not 
of parties. may be used in a subsequent suit 
betw('en the same parties or their representa
tives invohing the same subject-matter); 
Virginia: Code 1919. § 2628 (for actions pend
ing in the same court betl\'een the SSlme par
ties "depending upon the SlIme facts. or in
vohing the same matter of controversy, in 
whole or in part", a deposition taken in one 
may be read in all); 
Washington: R. &: B. Code 1909, § 1246 (dep
ositions are usable. after discontinuance or 
dismissal. in another action "for the same 
cause between the same parti" .. , (lr their re
~pective representatives"); § 1248 (deposi
tions are usable on new trial on appeal and on 
change of venue) ; 
W cst Virginia: Code 1914, C. 130. § 38 (pro
vision for future trials. after appeal, etc.); 
Wisconsin: Stats. 1919. § 4093 (a deposition 
is usable ,. in any trial, inquiry, or assessment" 
in the action, and "in any oth'<r action be
tween the same partlcll, including their re
spective legal repre3Cntatives. involving the 
same controversy", ii filed, etc.) ; 

69 

Wyaming: Compo St. 1920, § 5844 (like Oh. 
Gen. Code Ann. § HMO). 

• Compare the statutes cited pod, • Ifl2. 
and the following: 
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common-law principle would be even broader than the statutes' terms, and 
would suffice to admit even where 6e case is not covered by the phraseology 

CANADA: N. Sc. Rules of Court 1900. Ord. 
35. R. 35 (in proceedings in which the Attor
ney-General is made a party for the Crown. 
depositions • in perpetuam' are admissible 
though the Crown was not a party to the ac
tion in which it was taken); Onto Rev. St. 
1914. C. 56-. § 134 (similar) ; 

UNITED STATES: Federal: Code § 1368. Rev. 
St. 1878. § 867 (" Any court ofthe U. S. may. in 
its discretion, admit as evidence in any cause 
before it any deposition taken • in perp<:ltulll1l 
rei memoriam'. which would be so admissi
ble in a court of the State wherein such cause 
is pending. according to the laws thereof"); 
Alabama: Code 1907. § 4068 (admissible on 
trial "between the persons described in the 
affidavit as parties. actual or expectant. or 
their successors in interest ") ; 
Alaaka: Compo L. 1913. § 1522 (like Or. 
Laws 1920. § 886); 
Arizona: Rev. St. 1913. § 1724 (usable "in 
any swt which may be hereafter instituted by 
or between any of the part,ies to the statemen t 
[affidavit) or those claiming under them ") ; 
Arka1l81l8: Dig. 1919. § 4245 (admissible on a 
trial "between the persons named on the affi
davit as expected parties. or their successors 
in interest ") ; 
California: C. C. P. 1872. § 2088 (usable "be
tween the parties named in the petition as 
parties expectant. or their successors in in
terest. or between any parties wherein it may 
be material to p.stablish the facts which such 
depositions prove ") ; 
Colorado: Compo L. 1921. C. C. P. § 40& 
(usable "if a trial be had between the parties 
named in the petition as parties expectant. 
or their successors in interest. or between any 
parties wherein it may be material to establish 
th(. Cacts which such depositions prove or tend 
to prove"); 
Connecticut: Gen. St, 1918. § 5719 (admissible 
in the cause for which they were taken and 
"in all other causes" with same subject-mat
ter and with same parties or between heirs or 
representatives of petitioner and the other 
parties) ; 
Delaware: Rev. St. 1915. § 3617 (boundary 
cases; notice to owners and tenante required; 
depositions usable "against the parties to 
the petition and their privies in any suit or 
controversy in which the bounds which they 
concern shall come in question ") ; . 
Florida: Rev. G. S. 1919, § 2763 (usable in 
euits "between the person at whose request 
it was taken and the persons named in the said 
written statement. or any of them. who were 
notified as aforesaid. or any persons claiming 
under either of the said parties. respectively. 
concerning the title. claim. or interest set 
forth in the statement; or. if notice by ad
vertisement hereinbefore provided for sholl 

70 

have been given. then between the person at 
whose request it was taken. or any person 
claiming under him. concerning the olaim. 
title. or interest set forth in the statement. 
and any other person ") ; 
Georgia: Rev. C. 1910. U 4558. 4560 (the 
Court is to provide "for the mOlt effectual 
notice"; but testimony "may be used against 
all persons. whether parties to the proceeding 
or not"); 
Hawaii: Rev. L. 1915. § 2588 (admissible in 
a trial "between the parties named in the pe
tition or their privies or successors in interest 
touching the matter of controversy set forth 
in the petition ") ; 
Idaho: Compo St. 1919. ~ 8056 (like Cal. C. 
C. P. § 2088); § 8063 (depositions may he 
used "in any cause between the parties named 
in the affidavit or in any cause between per
sons claiming under either of said parties"); 
Illinois: Rev. St. 1874. C. 51. § 46 (admissible 
"in any case to which the same may relate"; 
"and parties notified • as unknown owners' 
, . . shall be bound to the same extent as other 
parties") ; 
Indiana: Burns' Ann. St. 1914. § 462 (usa
ble "in any cause between the parties named 
in the affidavit [for taking). or in any cause 
between persons claiming under either of Ilaid 
parties") ; 
Iowa: Code 1897. § 4723. Compo Code. § 74:n 
(usable on a trial" between the parties named 
in the petition. or their privies or successors 
in interest ") ; 
KanBll8: Gen. ~ . 1915, § 7239 (usable "if a 
trial be had betw.:en the parties named in the 
petition. or their privies or successors in in
terest ") ; 
Kentucky: C. C. P. 1895. § 611 (notice to the 
"expected adverse party" required; testi
mony usable in trial between the "expected 
parties or their representatives or successors ") ; 
Maine: Rev. St. 1916. C. 112. § 25 (substan
tially like Minn. Gen. St. § 84(4) ; 
MassachuBetts: Gen. L. 1920. e. 233. §§ 59. 
63 (deposition 'in perpetuam '. taken "so 
that it may be used against all persons". ac
cording to the statutory mode, "may be used 
by the person at whose request it was taken. 
or by any person who claims under him. against 
any person whatever. in any action or process. 
wherein is brought in question the title. elainl. 
or interest set forth in the statement upon 
which the commission was founded "); c. 233, 
§ 51 (deposition' in perpetuam' taken on notice 
to persons interested may be used in an action 
"between the petitioner and the persons named 
in his application or any of those who were 
notified as aforesaid. or any person claiming 
under any of said persons. relativl! to the titll!. 
claim. or interest set Corth in the application ") ; 
Minneaolc.: Gen. St. 1913. § 8404 (deposition 
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of the statute; i.e. the statute merely secures admissibility in certain in
stances, and is not intended to forbid admission in other instances. 

It is to be noted that a deposition or former testimony, 1Wt offered a.s such, 
i~ not subject to this rule requiring identity of issues. Where the other 
testimony is offered, not as evidence cf the truth of the facts asserted in it, 
but merely as an utterance having an indirect bearing, it is not hearsay 
(post, § 1789) and the ruling requiring cross-examination and identical issues 
does not apply. 

'in perpetuam' usable "in any action. or pro- "between the persons named in the petition as 
ceeding wherein the title, claim, or interest. parties actual, expectant, or possibl<3, or their 
set forth in the statement under which it was representatives or successors in interest"; 
taken is brought in question. by the applicant see Hill's Codes (or different pro'visions in an 
or any person notified of the taking thereof, unenacted statute o( 1870); 
or by any person claiming under either or any Philippine Islands: C. C. P. 1901, § 375 (like 
of them "); Cal. C. C. P. § 2088, adding. "whose interest 
Mississippi: Code 1906, § 1952, Hem. § 1612 was unknown to the party taking the deposi-
(admissible "in any suit between the parties tion at the time of taking"); 
described in the written statement for procur- South Dakota: Rev. C. 1919, § 2779 (like Oklo 
ing such testimony or their prkie8 in interest ") ; State. § 659) ; 
Missouri: Rev. St. 1919, § 5491 (admissible Tennessee: Shannon's Code 1916, §§ 5671, 
.. in any rause or judicial proceeding to which 5672. 5682 (notice to the "opposite party" 
they relate, in favor of any parties thereto. required ; admis~ible, "in any suit between 
or any or either of them. or his or their I'xeru- the parties to the petition" or their "privies 
tors or administrators. heirs or n~signs, or their in interest ") ; 
legal representatives"); § 5508 (whl'n taken Texas: Re,·. Civ. Stats. 1911, § 3653 (usable 
to establish land-corners, admissible "in all "in any suit which may be thereafter insti-
Cades to which they may relat{> ") ; tuted by or between any of the parties to the 
Montana: Rev. C. 1921. § 10691 (like Cal. statement. or those claiming under them"); 
C. C. P. § 2088); Utah: Compo L. 1917, § 7198 (like Cal. C. 
Ne/.>ra.ska: Rev. St. 1922. § 8933 (admissible on C. P. § 2088); 
a trial" between the parti~s named in the peti- Verlllont: Gen. L. 1917, § 1932 (" The dep!'.,;i-
tion, or their privies or successors in interest ") ; tion so taken and record, or a certified ropy 
Ner:ada: Rev. L. 1912. § 54;0 (like Cal. C. C. thereof, may be used by the person at \\'hose 
P. § 2088) ; request it was taken, or by any person claiming 
NetD HampBhire: Pub. St. J 891. C. 226. § 9 under him, against any person in an action or 
(may be used in any cause where the mattl'rs process wher<lin the tit\.c, claim or interest set 
concerned are in question); (orth in the affidavit is brought in question ") ; 
New Mezico: Annot. St. 1915. § 2156 (ad- Washinoton: R. & B. Code 1909, § 1253 
miesible "in any cause or judicial proceeding (usable on a trial" between the person at whose 
to which they relate, in fa\'or of any parties request the deposition was taken and the per-
thereto, or any or either of them, or their ex- Bon namt'd in the statement, or any of them, or 
ecutors or administrators, heirs or assigns, or their successors in interest ") ; 
their legal representatives"); Wisconsin: Stats. 1919, § 4121 {usable in an 
NetD York: C. P. A. 1920, § 321 (ill actions action "between the person at whose request 
involving title to real property, depositions' in it was taken and the persons named in the said 
perpetuam' may be read by any party against written statement, or any of them, who were 
the person petitioning, or "each person to notified as aforesaid, or any person claiming 
whom notice .•. was given", or "all persons under either of the said parties respectively 
claiming (rom, through, or under them or any concerning the title. claim, or interest set 
of them"); forth in the statement"); § 4134 (deposition 
North Da,kota: Compo L. 1913, § 7931 (like taken by special (orm of notice as against all 
Cal. C. C. P. § 2088); persons "may be used by the person at whose 
Ohio: Gen. Code Ann. 1921, § 122Z1 (ad- request it wus taken or by any person claim-
missible in a trial "between the parties named ing under him against any person whatever in 
in the petition or their privies or successors any action or proceeding wherein shall be 
in interest ") ; brOUllnt in Question the title, claim, or interest 
Oklahoma: Compo St. 1921. § 659 (admillsi- set forth in the statement"); 
ble "if a trial be had between the parties Wyoming: Compo St. 1920, § 6311 (admissi-
named in the petition, or their privie& or sur- ble on a trial" between the parties named in 
cessors in interest ") ; the petition, or their privies or SUCL'Cssors in 
OrC{lon: Laws 1920, § 886 (usable on a trial interest "). 
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(1) Thus, testimony in another cause may be proved in a trial for perjury 
so far as it indicates the materiality in that cause of testimony now charged 
to be perjured.s 

(2) In an action for malicWWI pro8ecution, the testimony on the original 
prosecution is not admissible from that point of view, because it could not 
have served as "probable cause" before it was delivered; yet it would be 
admissible in the ordinary way as testimony at a former trial, provided the 
witness is deceased or otherwise unavailable, and this principle, so long as 
parties were disqualified in their OWll behalf, would always admit the de
fendant's own testimony given at the original trial.6 A similar question 
arises where a surety or joint-tortfeasor sues principal or co-tortfeasor for con
tribution to a claim sued for and paid; here the testimony at the first trial 
may be received as a part of the record (even without showing the witnesses 
unavailable) to define the scope of the issue adjudged, but not as testimony 
to the facts.7 

(3) Where the deposition or testimony embodies an admission by the oppo
nent, it is not subject to the ptesent rule.s 

§ 1388. Parties or Privies the Same. It is commonly said that the partie8 
to the litigation in which the testimony was first given 1nU8t have been the 
8ame as in the litigation in which it is now offered. 1 

'1893, People t·. Lem You. D7 Cal. 224, 226.. 545. semble (depositions against a tenant for' 
32 Pac. 11 (because" all that was sought to b<l life. not usable against a reversioner or re-
proven here was the mere fact that certain mainder-man) ; 1703. Nevil v. Johnsoil. 2 
testimony had been given "). Vern. 447 (depositions on bill of testator's 

• The cases involve other distinctions. and creditors to set aside fraudulent conveyance. 
are collected post. § 1417. read upon legatees' bill for ~ame cause against 

'1896, Washington G. Co. t1. District. 161 same grantees); 1747. Eade Z·. Lingood, 1 
U. S. 316. 16 Sup. 564. 1906. Spokane 1>. Atk. 203 (sec note 4, infra); 1810. Banbury 
Costello. 42 Wash. 182, 84 Pac. 652. Peerage Case. in App. to Le Marchant's 

• Cases cited ante. § 1075; 1855, Williams t1. Gardner Peernge Cnse. 410 (issue of legitimacy: 
Cheney. 3 Gray Mass. 215, 217. 220; ID09. State te.ltimony under bill to perpetuate. filed in 
II. Longstreth. 19 N. D. 268. 121 N. W. 1114 1640, excluded; inadmissible "in ~ny cause in 
(procuring an abortion; dcrendant.'d testimony "'hich the pnrties were not the same parties as 
in a suit by the woman for bastardy. admitted). the parties in the cause in Chancery. or did not 

§ 1388. 1 In the following list, rulings claim under some or one of them "); 1826. 
of no service as precedents have not been Pratt v. Barker. 1 Sim. 1. 5 (depositions not 
lltated in detail; statutes dealing addi- read against parties afterwards joined); 1826. 
tionally with the subject have been placed in Doe v. Passingham, 2 C. & P. 440, 445 (tenant 
the notes to the preceding section: for IiIe and remainder-man as privies; not 

ENGLAND: 1664, Ternit v. Gresham. Freem. decided as to this point); 1826. Goodenough 
Ch. 184. 1 Eq. Cas. Abr. 227. Cas. Ch. 73 (dep- 11. Ahmy. 2 Sim. & St. 481; 1827. Williams 
ositions in former cause on same subject. ad- v. Broadhead. 1 Sim. 151; 1834. Wright t1. 

mitted, though the parties did not claim under Tatham. 1 A. & E. 3 (see note 2. in/ra); 
the former parties, but "the tertenants were 1834, Doe v. Derby. 1 A. & E. 783, 786; 1836. 
then parties"); 1669, Rushworth v. Pembroke. Atkins v. Humphreys, 1 Moo. & Rob. 623 
Hardr. 472 (tenant and lord of manor, in re- (see note 6. infra); 1836. Humphreys v. Pen-
epective suits; excluded) ; 1868, Coke v. sam, 1 My!. & C. 580. 686 (see note 6, in/ra); 
Fountain, 1 Vern. 413 (depositions in action 1852, Hulin v. Powell. 3 C. &: K. 323 (admit-
against father. not read against son not c1aim- ting testimony formerly given for the delend-
ing a9 heir); 1695. Bath v. Bathersea. 5 Mod. ant R. in a suit for the same land by the same 
9 (depositions in former suit against, pl~i.ntiff plaintiff agains~ R., whose expenses were paid 
by other parties, admitted "because the de- by the present defendant. also a claimant; 
fendant shelters himself under the other's Williams. J .• "The admissibility of depolri-
title "); 1702. Lord Peterborough v. Duchess tions in cases of this kind docs not depend on 
of Norfolk. 1 Vern. 264. 3 Brown P. C. 539, mere technical grounds; and one queation ja, 
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But this limitation suffers in practice many modifications; and properly 
so, for it is not a strict and necessary deduction from the principle. At 
Had the lessor of the plaintiff an opportunity 
of the witness? He certainly 
had. and I sce 110 fair reason for supposing 
that the cros8-Cxamination would have been 
to a different effect. whether the lessor of the 
plaintiff knew or did not know whetht'r Mr. P. 
was the real defendant"); 1866. Morgan v. 
Nicholl. L. R. 2 C. P. 117 (sce note 3, infra); 
1881. Hanover v. Homfray. L. R. 19 Ch. D. 
229; 1894. Printing Tel. & C. Co. ro. Drucker, 
2 Q. B. 801 (action for capital-in!ltalmenta; 
plea. false representations inducing to become 
a shareholder; testimony in a similar action 
by the same plaintiff against another person 
pleading the same defence. excluded). 

CANADA: 1877. Domville v. Ferguson. 17 
N. Br. 40. semble (successive actions against 
agent and principal for "Tongful detention of 
goods; the principal's testimon~' in the first 
suit. held admissible in the second); 1900, 
Carte v. Dennis. 5 N. W. Terr. 32.40 (an ex
amination of a defendant. on discovery. is 
admissible against a co-defendant if tho latter 
has had an opportunity of ; 
here a rule of Court applied in part); 1894. 
Walkerton v. Erdman. 20 Onto App. 444. 23 
Can. Sup. 352 (action for injuries in a ditch. 
the defendants being a municipal corporation 
and H.; the deceased person'l! deposition was 
taken. after notice to the former defendant 
only. and the action ':.-as abated by death. 
and renewed by his rep:esentative under the 
statute; held. by three judges to two. that the 
depos;tion w!\s admissihle against the former 
defendant. because the testimony related to 
an issue of claim the same in substance. and 
because the judgmen t might be rendered ngainst 
the former defendant only; good opilli(ln by 
King. J.). 

UNITED STATES: Federal: 1821, Boude
reau I). Montgomery,4 Wash. C. C. 186 (five 
heirs as parties in one action. and all. about 
one hundred. in the present action; ex
eluded); 1832. Boardman V. Reed. Ii Pet. 328. 
340; 1851. Philadelphia W. & B. R. Co. ". 
Howard. 13 How. S07, 335 (one co-plaintiff 
in former suit now lacking; admitted); 1917. 
Mathieson ". Craven, D. C. Del.. 247 Fed. 
223 (bill to distribute an estate; Mr. & Mr~. 
B. having intervened as co-complainants. 
on condition that prior testicony be admissi
ble as against them. held that this addition 
of partie~ plaintiff did not prevent the prior 
testimony from being used as against the :le
fendant.); 1918. Anderson ". Hultberg. 8th C. 
C. A" 247 Fed. 273 (testimony at a prior trial 
before arbitrators concerning the SJUne title. 
where she was neither party -nor privy. ex
cluded); 1918. Virginia & W. Va. Coal Co. 
v. Charles. D. C. W. D. Va .• 251 Fed. 83. 116 
(chain of title; various deposition8 in an eject
ment suit of 1878. pass'ld upon) ; 
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Alabama: 1847, Holman II. Bank. 12 Ala. 
369. 408; 1851, Long 11. Davis. 18 Ala. 801, 
802 (former party deceased. represented here 
by adminis'trator; admitted); 1850, Clea
land 11. Huie. 18 Ala. 347 (similar); 1883. 
Goodlett 11, Kelly, 74 Ala. 219 (in the former 
suit the present parties were reversed, except 
that a now defendant K.. transferee of the 
others. was not then a party; admitted); 
1886. Turnley V. Hanna, 82 Ala. 139, 143. 2 
So. 483; 1896, Wells 11. Mge. Co .• 109 Ala. 
430. 20 So. 136 (defendant administrator 
s1\cceeded by administrator d. b. n .• and a new 
claimant added as defendnnt after revivor of 
the bill; testimony in the preceding stage 
admitted against them); 1897, Smith v. 
Keyser, 115 Ala. 455. 22 So. 149 (the plnintiff 
acted in the one suit individ.unlly, in the other 
as executrix; admitted); 1901. Simmons 11. 

State, 129 Ala. 41. 29 So. 929 (testimolly at II 
trial of another person for the same offence. 
excluded); 1919. Julian 11. Woolbert. 202 Ala. 
530. 81 So. 32 (bill for accounting; testimony 
taken before a revivor by an administrator, 
held admissible) ; 
California: 1887. Fredericks 11. Judah, 73 
Cal. 604. 608. 15 Pac. 305 (fonner party execu
trix. present party heir; admitted); 1889, 
Marshall V. Hancock. 80 Cal. 82. 85. 22 Pac. 
61; 1889. Briggs r. Briggs. 80 Cal. 253. 22 
Pac. 334 (present party claiming under deed 
of gift of former party; admitted); 1897. 
Lyons 11. Marcher, 119 Cal. 382. 51 PI.l.ll. 559 
(action by L. against F. A. M. :m!! C. A. M.; 
deposition in former suit by L. against F. 
A. M .• C. A. M.. D. L. M.. and A. E. M .• 
offered by L.. excluded; ruling not 
sound); 1898. McDonald 11. Cutter. 120 Cal. 
44. 52 P",.:. 120; 1899. Wolters V. Rossi. 126 
Cal. 644. 59 Pac. 143 (actions consolidated by 
Court order; depositions in each mutually 
admissible) ; -
Connecticut: 1907. In re Durant. 80 Conn. 140, 
67 At!. 497 (disbarment; a deceased witneSll' 
testimony before a bar association grievance 
committee on charges against the now respond
ent. admitted; .. the requirement of identity 
of parties is only a means to an end; . • . the 
issues were suhstantially the same. and noth
ing more is necessary in that regard". per 
Prentice. J.; appro\ing the above text) ; 
DelawaTe: 1866. Dawson 1'. Smith. 3 Houst. 
335,340; 
Georgia: 1878. Haslam 11. Campbell. 60 Ga. 
650. 654; 1881. Hughes II. Clark. 67 Ga. 19. 
23; 1881. Atlanta & W. P. R. Co. 11. Venable. 
67 Ga. 697. 699 (former party. a mother suing 
for personal injuries; present party, her child 
suing for her death from those injuries; ad
mitted) ; 
Illinoi8: 1857. Wade V. King. 19 Ill. 301. 308 
(successors in interest; ndmitted) ; 1864, 
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first sight, indeed, it seems fair enough to argue even that a person against 
whom former testimony is now offered should have to be satisfied with such 

Goodrich t!. Hanson. 33 Ill. 498. 508 (former panies slightly different in form. admitted 
party. an agent pleading property in principal, under Code Supp!. 1902, § 245 a, cited ante, 
in replevl..n; present party. the principal suing § 13~7) ; 
in trover; admitted); 1871, Hutehings I). Kentucky: 1830, Arderry I). Com., 3 J. J. 
Corgan. 57 III. 71 (intestate and nciminis- Marsh. 183; 1871, Kerr v. Gibson. 8 Bush 
trator are privies); 1911. London Guarantee 129 (new party joined by amendment: depo-
dt A. Co. t!. American Cereal Co., 251 Ill. 123, sition not udmitted as to him); 1895. Oliver 
95 N. E. 1064 (" both actions must involve the v. R. Co., Ky. ,32 S. W. 759 (excluding, 
same issue between the same parties or their in an uction b~' a wife, joining husband, for 
privies", and the fact that the now opponent personal injuries, a deposition taken in a for
"wad u party to the former nction and had full mer uction by the husband for Joss of service 
opportunity to cross-examine the witness docs by the same injuries; Lewis. J.: .. While 
not necessarily render the testimony udmissi- renson for the rule mentioned does not exist 
hIe"; thus adhering to the reactionary ruling to the same extent as if there had been differ
in McInturff v. Ins. Co., supra, § 1387; here ent occurrences or transactions, we can very 
npplied to a suit invoh"ing the liability of an well see how disregard of it by the Cc.urt 
independent contractor on the facts. the testi- might have taken defendant by surprise. and 
mony was emphatically such as would have dcpri\'ed it of the advantage of deVeloping. on 
been admitted by any procedure founded on cross-examination, admissions and confessions 
good sense); 1914. Stephens v. Hoffman. 263 of the wife it was not permitted to show in the 
III. 197. 104 N. E. 1090 (ejectment; former other suit"); 1905, Andricus' Adm'r v. Pine
testimony in an ejectment suit between pre~- .... iIIe Coal Co., 121 Ky. 724, 90 S. W. 233 (two 
ent opponents and offeror'S predecessor in fellow-workmen killed at the l:'ame time and 
title. admitted) ; place by the Bame cause. and two actions by 
Indiana: 1876. Indianapolis & S. L. R. Co. the same person their administrator against 
v. Stout, 53 Ind. 158 (deceascd nnd represcn- the same defendant; a deposition taken in one, 
tath'e on privies): 1912. Lake Erie & W. R. admitted in the other); 1919, Robertson v. 
Co. v. Huffman, 177 Ind. 126, 97 N. E. 434 Robertson's Adm·r. 185 Ky. 503. 214 S. W. 
(H. sued in a State court for personal injur~' 072 (original action dismissed without prej-
caused by the defendant; the cause was re- udice and re\'ived in the name of the origi
moved to the Federal court: H. died, and his nul plaintifT'~ administrator; deposition ad
administratrix was sub-tituted; the cause was mitted) ; 
dismissed, and a suit f r H.'s death was begun Louisiana: 1826. Hennen v. Monro, 4 Mart. 
in a State court: the deposition of H. at the N. 8. 449. 451 (action by a shipper against a 
former trial was admitt~d as against the de- .... essel owner for general-a\'eruge contribu
fendant; but not as against the defendant's tion: in a prior action for loss of the goods in 
agent, who had not been a party to the former question charging the defendant as currier. 
suit) ; defendan t had succeeded; testimony of de-
lou-a: 1869, Shaul I). Brown, 28 Ia. 37., 50; ceused and absent witnesscs at that trial was 
1884, Atkins v. Anderson, 63 In. 739. 743, 19 now offered and admitted); 1901. State t). 

N. W. 323 (former party the assignor of pre,.. N. O. Waterworks Co .• 107 Ln. 1. 31 So. 395 
ent party; ndmitted); 1897. Krueger v. (excessive water-rates; testimony at a for
Sylvester, 100 Ia. 647, 69 N. W. 1059 (assault mer suit, brought by prh'nte persollS on the 
and battery; testimony on a prior criminal snme contract proceeded upon by the State 
charge. of assault with intent to commit bodily in the case at bar, and ill\'oh'ing the saDie is
injury, for the same act. admitted; .. the ad- Sues. admitted) ; 
missibility of such evidence seems to tum on Maryland: 1843. Mitch,,!! v. Mitchell. 1 Gill 
the right to cross-examine. rather than on the 66, 83 (proponent deceased, and ndminis
precise identity of the parties"); 1897, Brown trator not then mnde a party; a deposition 
I). Zachary, 102 Ill.. 433, 71 N. W. 413 (depa- taken then on behalf of that side, though with 
sition taken before opponent's joinder as notice insufficient under St. 1828. c. 165. 
party. excluded); 1897. State 1l. Smith, 102 the deposition not being taken by .. either 
Ia. 656. 72 N. \V. 279 (former charge of murder party") ; 
against T.; the t~stimony of a deceased witness Ma8suchusetts: 1843. Warren v. Nichols, 6 
there offered by the State, now receh'ed from Mete. 261 (general principle stated): 1873. 
this defendant to prO\'e the circumstances of Yale 1l. Comstock. 112 Mass. 268 (transferee 
the SRme killing): Hl05, Hunter I). District and transferor of land are privies); 
Court, 126 In. 357, 102 N. W. 156 (contempt; Michigan: 1902. Waterhouse I). Waterhouse. 
testimony in a similar charge ngainstan uceom- 130 Mich. 89. 89 N. W. 585 (testimony in a 
plice. excluded): 1906. Wiltsey's Will. 135 fonner trial, one of the then parties in in
Ia.430. 109 N. W. 776 (testimony at a former terest being now only a next friend; excluded); 
probate proceeding for the saDIe will. with 1912, Eesley Light dt p, Co. ~. Commonwealth 

74 

, 



§§ 1367-1394] ISSUES AND PARTIES § 1388 

as any other person whatever, in another suit, may have 
chosen to employ. And it is entirely settled that in some such cases he must 
P. Co .• 172 Mich. 78, 137 N. W. 663 (water
power dam; testimony about the same river's 
history, in a suit between different parties, 
on a different i!!81Je, excluded) ; 
Minnesota: 1890, Lougee 11. Bray, 42 Minn. 
323, 44 N. W. 194 (H. and B. coming in by 
separate pleas as intervenors, but tendering 
the same issue, a deposition taken by H. was 
admitted for B.): 1904, Edgerly's Estate, _. 
Minn. ,99 N. W. 896 (deposition not ad
mitted against one not a party); 1916, Palon 
1'. Great Northern R. Co., 135 Minn. 154. 
160 N. W. 670 (personal injury of a child by 
wrongful act: in the father's action as guard
ian for the boy's injuries. B. testified but since 
deceased; in the father's own action for loss 
of the boy's services. B.'s former testimony was 
received; approving the text above) ; 
Missl'.ssippi: 1877, Strickland v. Hudson, 55 
Miss. 235, 241; 
Missouri: 1870, Parsons v. Parsons, 45 Mo. 
265 (discontinued suit by son against father, 
revived against latter's widow: admitted); 
1872, Coughlin v. Hanessler, 50 Mo. 126; 
1879, Adams 11. Raigner, 69 Mo. 3&3 (successor 
in title: admitted); 1879, Breeden v. Feurt. 
70 Mo. 624 (administrator re\iving intestate'~ 
suit; admitted): 1917. Harrell v. Hartell. Mo. 
-, 186 S. W. 677 (repudiating the principle 
of mutuality, and appro\;ng the text above. 
par. (b»; 1920. Lampe 11. St. Louis Brewing 
Co., 204 Mo. App. 373. 221 S. W. 447 (per
sonal injury; Harrell t·. Harrell followed): 
Montana: 1909, O'Meara 1'. McDermott, 40 
Mont. 38, 104 Pac. 1049 (testimony in another 
I!Ilit, invohing the same parties. admitted; 
.. precise nominal identi ty of all the parties is 
not necessary") ; 
Nebra.8ka: 1870, Holmes 11. Boydston, 1 Nebr. 
346, 354 (depositions taken before amendment 
by adding former partners u.s plaintiffs, ad
mitted) : 
New Hampahire: 1858, Orr 11. Hadley, 36 
N. H. 580: 1917. Morrison v. Noone, 78 N. H. 
338, 100 At\, 45 (right of flowage); 
New York: 1806. Jackson v. Bailey, 2 John. 20 
(general principle); 1818. Jackson 1'. Lawson, 
15 John. 544; 1829, Jackson 11. Crissey, 3 
Wend. 252 (transferee of land, held not priv
ies); 1880, Wood I'. Swift, 81 N. Y. 31 (testi
mony taken before referee before compulsory 
joining of new party opponent, not admitted 
against him, even though liberty to re-cross
examine haa been allowed; clearly erroneous) ; 
North Carolina: 1884, Bryan v. Malloy, 90 
N. C. 508, 510; 1891. Stewart o. 'Rossiter, 
108 N. C. 588, 591, 13 S. E. 234; 
North Dakoia: 1903, Persons 11. Smith, 12 N. 
D. 403, 97 N. W. 551 (testimony between the 
same parties on the same issues in the Federal 
Circuit Court, admitted) : 

3G8, 372 (depositions not sdmissible against 
parties brought in after the taking): 1891, 
McClaske~' 11. Barr, 47 Fed. 155, 165 (deposi
tion of life-tenant, taken to show ownership 
of fee, admitted under Ohio statute in parti
tion-suit to show identity of co-tenants out of 
possession) ; 
Penrl8ylronia: 1824, Watson 1'. Gilday, 11 
S. & R, 342; 1827, Walker Il. Walker, 16 
S. & R. 379, 381 (depositions in suit against 
one only of present defendants holding by 
separate title. not admitted against the other) ; 
1828, l\1'Cully v. Barr, 17 S. & R. 445. 451; 
1839, Cooper t'. Smith, 8 Watts 536, 539 
(ejectment against successor in interest; ad
missible): 1861, Wright v. Cumpsty, 41 Pa. 
Ill; 1882. Galbraith 11. Zimmerman, 100 Pa. 
:374, 376 (former party represented by heirs; 
admitted) ; 
Philiplnne Islands: l!1l6, U. S. 11. Remigio, 35 
P. I. 719 (testimonY at a co-defendllnt's trial, 
delivered once, the defendant being present 
but declining to cross-examine because claiming 
a separate trial, held improperly admitted); 
1915, U. S. Conception. 31 P. 1. 183 (opium 
offence; defendant's husband's testimony in 
prior trial for the sarno offence. excluded); 
R/u)de Island: 1915. Lyon v. Rhode Island Co .• 
38 R. 1. 252. 94 All. 893 (father and dnughter 
were injured in the same collision; the daugh
ter's suit by next friend was tried, and H. testi
fied therein; then the father sued for his per
sonal injuries; H. ha\illg died, his tcstimollY 
was offered at this trial; the father was the 
next friend, and the same coullsel acted at 
both trials; admitted, approving the above 
text and In re Durant. Conn.); 
South Carolina: 1847. Mathews 1'. Colburn, 
1 Strobh. 269; 1903, State 11. Milam. 65 S. C. 
321, 43 S. E. 677 (trial of M., followed by a 
second trial of M. & McC., for the same 
offence; testimony of n deceased witness at 
the first trial, held admissible, as against M., 
though not as against McC.): 1905, Martin I'. 

Ragsdale. 71 S. C. 67, 50 S. E. 671 (former tes
timony in 1882 in a suit between the present 
plaintiffs and a remote assignor of defendants 
on the same SUbject, admitted) ; 
South Dakota: 1896, Smith 11. Hawley, 8 S. D. 
363, 66 N. W. 942; 1897, Salmer v. Lathrop. 
10 S. D. 216, 72 N. W. 570 (deposition taken 
by the plaintiff; the addition before trial of 
two nominal plaint.iffs, held not to prevent 
its use against the defendant); 
Vewlont: 1918, Vermont Fruit Co. 11. Wilson, 
92 Vt. 112, 102 At!. 1044 (contract, by trustee 
proceBS. or garnishment proceedings; deposi
tion ill prior proceedings, admitted on the 
facts; liberal opinion by Miles, J.) ; 
'Virginia: 1799, Rowe v. Smith, 1 Ca11487; 
West 'Virginia: 1902. Miller 11. Gillispie. 54 

Ohio: 1884, Bryan 11. O'Connor, 41 Oh, St. W. Va. 450, 46 S. E. 451 (deposition take II by 
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be satisfied, namely, in cases where the other person was a privy in interest 
with the present party. The reason for such cases is that there the interest 
to sift the testimony thoroughly was the same for the other person as for the , 

. present person. The principle, then, is that where the interest of the person 
was calculated to induce equally as thorough a testing by cross-examination, 
then the present opponent has had adequate protection for the same end. 
Thus, the requirement of identity of parties is after all only an incident or 
corollary of the requirement as to identity of issue. It ought, then, to be 
sufficient to inquire whether the former testimony was given upon such an issue 
that the party~opponent in that case had the same interest and motive in his cross
examination that tlte present opponent lu1.s,. and the determination of this ought 
to be left entirely to the trial judge. 

,Nevertheless the Courts have not, in name at least, often gone so far as 
to accept so broad a principle. 

(1) It is well settled that the former testimony is receivable if the differ
ence of parties consists merely in a difference of nominal parties only, or in 
an addition or subtraction on either side of parties not now concerned with 
the testimony.2 

(2) It is well settled that the former testimony is receivable if the then 
party-opponent, though a different person, had the same property-interest that 
the present opponent has. 

The application of this doctrine is usually thought to involve a resort to the 
technicalities of the substantive law determining privity in interest. It is, of 
course, often necessary to consider to some extent the rules of substantive law 

defendant in a creditor's Buit to avoid a con
veyance, not usablc against another creditor 
in a suit to avoid thc same conveyance); 1916, 
Pfeiffer II. Chicago & M. El. R. Co., 163 Wis. 
317, 156 N. W. 952 (W. and P. while riding 
together were respectively injured and killed 
at a railroad crossing; W. brought suit and 
testified; P.'s administrator now sues, and of
fers W.'s testimony given at the trial of the 
other case, W. being apparently deceased; 
held not admissible under Stats. § 4141 a; 
unllound): 1916, Illinois Sooel Co. v. MU2a, 
164 Wis. 325, 159 N. W. 908 (title to land, and 
adverse possession; testimony of M. and 
others. received. in an action against the same 
defendant for other land, held admiBBible 
against the now plaintiffs, the issue being 
Bubstantially the same, and the party having 
had the same interest and motive and oppor
tunity to crosB-exnmine fully: "we are now 
convinced that we erred in oollJ!truing til is 
8tatute in the Pfeiffer Case, and •.. it is 
overruled "). 

The statute making ItUrviVOTB incompetent 
to testily against deceased opponents may have 
bearing here; see Speyerer '11. Bennl.'tt, 79 Pa. 
445; for the effect of such disqualification on 
the use of the survivor's former testimony, sec 
POBt, t 1409. 
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Row far the use of ajlldoment between other 
parties is allowable (particularly, 0. conviction 
of a princl'pal against an accessory) is not a 
question of evidence (as noted ante, § 1347). 

S For example: 1834, Wright v. Tatham, 
1 A. & E. 3 (T. claimed against W. as heir of 
J. M., while W. claimed under a will of J. M. 
T. first filed a bill in Chancery agaillJ!t W. 
and three others, and evidence was taken on 
an iBBue framed at law in which W. was plain
tiff. Then T. brought an ejectIIlent action 
against W., in which John Doe was the nominal 
plaintiff. It was held. when the testimony of 
a deceased witness B. at the former trial was 
offered in the second action, that (1) the nom
inal difference in the partics on T.'s side. and 
(2) the addition of three new parties on W.'s 
side, could not prevent the use oC the testi
mony as between T. and W.; Tindal. C. J.: 
.. Mr. T., the lessor of the plaintiff in this ac
tion, had precisely the SBmC power of object
ing to the competency of B., the same right of 
cross-examination, and of calling to 
discredit or contradict his testimony, on the 
Cormer trial. as he would hav" had if Mr. W. 
had been the sole plaintiff ip that suit or as he 
would have had now if B. bad been alive and 
subpamaed as a '). 

" 
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that may be pertinent to show the interest of the prior party; for example, 
where the prior opponent was the present opponent's intestate or grantor, one 
cannot determine that the interests are sufficiently the same without consider
ing the law of Property. But it does not follow that ,the rules of Property 
should be resorted to as affording mechanically a solution of the question in 
Evidence. That question is merely whether a thorough and adequate cross- • 
examination has been had. It is conceivable that, by an excessively strict ap
plication of the rule, only a prior cross-examination by the very same party, 
with the same counsel, might have been deemed sufficient (ante, § 1371). So 
pedantic a strictness could not be maintained; but such relaxation as is con
ceded must be made with a sole view to the substantial fulfilment of the princi
ple involved, and not with a view to any extrinsic and unrelated rules. Whether 
the test of the Evidence-principle would or would not in a given instance lead 
to the same result as the Property-rale is immaterial. There is no necessary 
dependence of the former upon the latter. The latter should be kept in its 
place, and should be the servant, not the master, of the principle of Evidence. 
In spite of all this, there is an unfortunate judicial inclination to reverse the 
true relations of the rules, and to ignore the living principle of evidence while 
resorting to the doctrines of substantive law to obtain a merely mechanical 
rule for solution. Two aspects of this tendency may be noticed: 

(a) It is sometimes said, for example, that "the same rule applies as in 
cases of res judicata and estoppel" ; 3 it is asked whether the present oppo
nent is " bound" by the former proceeding; 4 and the niceties of property-law 
are frequently investigated ill order to ascertain whether the prior opponent 
held by a title precisely coincident with the present opponent's. Now, this 
resort to extraneous rules is, for the reasons above suggested, fallacious in 
theory and misleading in practice. In Morgan v. Nicholl/ for example, it is 
perfectly apparent that the son in the prior suit was a person having pre
cisely the same interllst to litigate as the present father, and therefore that 
the son's cross-examination would have been an adequate one; although the 
judgment against the'son could not, by the rules of 'res judicata,' bind the 
father. Again, in litigation by a tenant for life, involving only the validity 
of a will or of a prior grant, it is clear that nothing will turn on the precise 
quantity of his estate, and that his cross-examination to the points in dispute 
will be adequate to justify the use of the testimony against the remainder
man in his subsequent litigation involving the same issue; yet the judgment 

11866, Morgan II. Nicboll, L. R. 2 C. P. 
117 (tbe plaintiff's 8On, supposing the plaintiff 
dead Bnd claiming as beir. had brougbt an 
action of ejectment for the same property 
against tbe defendant's father, now dead; 
t.cstimony at the former trial was reject.cd: 
Eric, C. J.: "The prescnt plaintiff is for this 
purpose as distinct a person from his 80n as a 
perfect stranger; he does not in any way claim 
througb him, and he cannot be injurcd by any
thing biB son may have done at a former trial"). 

" 
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t 1747. Eade v. Lingood, 1 Atk. 203 (bill 
by creditors against T. L. and bis daughter 
M. L., charging fraud in pret.cnding that an 
estat.c in his daught.cr M. L.'s name was bctugbt 
with her money, not his; the examination of 
the daught.cr M. L., as a witncss in bankruptcy 
proceedings against T. L. shortly before was 
rejected because" M. L. is not at all bound by 
the proceedings in a commission of bankruptcy 
against T. L."). 

I Not.c 3, BUpra.. 

, 
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against one would not bind tIle other because the one does not claim under 
the other. Again, there is no privity between the parties to a criminal prose
cution and a civil action for the same injury; yet testimony given at the 
former ought to be admitted in the latter. It is thus apparent that the proper 
application of the principle of' evidence cannot be mechanically restrictE'<i 
b~' thc rules of judgments and land-titles. 

(b) Again, proceeding upon the same fallacious notion, it is sometimes said 
that there must be " reciprocity" or "mutuality", i.e. that former testimony, 
already cross-examined by B, cannot now be offered by A against B unless 
B could now have offered it against A.6 But for this there is not a shadow 
of justification. The sole question is whether B has had an adequate oppor
tunity by cross-examination to sift this testimony; this, hr hypothesis, he 
has had; and so the rule is satisfied. It is quite immaterial whether A 
would have been able to object (for example, because he came afterwards 
into the suit) to its use against him; the testimony is not offered against A, 
but by A; and the whole object of the present rule is to protect the oppo
nent against whom the testimony is offered, i.e. B, and B has already been 
thus protected. To exclude the testimony against B, who has been protected, 
because A, who does not need or want protection, has not been protected, is 
as absurd as it would be to forbid A to use against B a witness disqualified 
for B by interest, on the ground that A could have objected to B's produc
tion of the witness on B's behalf,· which no one ever thought of maintain
ing. The fallacious doctrines of the foregoing limitations have been properly 
criticised in the following passage: 

1827, !\Ir. Jeremy Bentham, Rationale of Judicial E,,;dence, b. VI, c. XII (Bowring's ed. 
\'01. VII. p. 171): "Another curious rule is. that, as a judgment is not evidence against a 
stranger. the contrary judgment shall not b(, evidence for him. If the rule itself is a. curiOiJS 
one, the reason given for it is still more so: 'Nobody can take benefit by a verdict, who 
had not been prejudiced by it, had it gone contrary': a maxim which one would suppose 
to have found its way from the gaming-table to the bench. If!l party be benefited by one 
throw of the dice. he will, if the rules of fair play are observed. be prejudiced by another; 
but that the consequence should hold when applied to justice, is not equally clear." 

The rulings in the different jurisdictions exhibit varying degrees of liber
ality; and naturally the result depends much on the facts of the particular 
case. 

• 1836, Atkins v. Humphreys, 1 Moo. &; of only one A. C., one of the partnertl of A. S.) ; 
Rob. 523 (whether a conveyance to A. S. or 1835, Norris '0. Monen, 3 Watts Pa. 470 (Hus-
partner was 'bone fide' as against the defend- ton, J.: "Certain other heirs of J. N. had 
ants interested in the grantor's estate; in a brought a former ejectment against the present 
suit by A. S. against these de!enda1lUl to set. defendant to recover their respective sharee. 
aside the conveyance, depositiona taken by '" The present defendant could not use 
A. S. had been used by these de!endants;' depositions taken in that cause against the 
held, that the now plaintiffs, assignees of A. present plaintiffs. for they had no oportunity 
S.'s firm, could not use them. because "there to cross·examine. and it must be redprocnl"); 
is no reciprocity"); 1836. Humphreys 1'. 1821. Bourdereau 1'. Montgomery, 4 Wash. 
Pensam, 1 My\. &; C. 580, 586 (same litiga- C. C. 186. 
tion: same ruling by L. C. Cottcnham, but This doctrine goes back a long distance; 
here the plailltiifs are said to be the assignees 1669, Rushworth D. Pembroke. Hardr. 472. 
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§ 1389. Deposition used by Either Party; Opponent's Use of a Deposition 
taken but not read. It has sometimes been thought perhaps under the 
influence of the preceding fallacies . that where the party taking a deposi
tion has not chosen to put it in as evidence, the opponent, against whom it 
was taken, is not at liberty to do SO.l So far as the present principle is con
cerned, there is no support for this prohibition. 

The chief reliance of the few Courts that enforce it seems to be an opinion 
weighted with the great name of Chief Justice Shaw: 

1837, SHAW, C. J., in Dana v. Ulln~rw()i)(l, 19 Pick. 99, 104: "Where one party takes a 
deposition, it is at his option to use it or not, as he thinks fit; and it has been held that, 
where a deposition taken by one party is returned and filed, and the party tnking it does 
not think proper to use it, it cannot be read by the other party without consent. One 
reason for this, among others, is obvious: the parties are under \'ery different rules in the 
mode of putting their questions to a deponent. The taker is restrained from asking lead
ing questions; the adverse party may put a leading question. A party may try the experi
ment of taking the deposition of a person known to be a willing witness for the other side, 
or, believing that he is favorable to his own side, finds the contrary in the progress of the 
examination; the adver5e party, finding him a \\;IIing witne~s on his side, puts leading 
questions and gets out answers whieh he could not do if he were his own \\;tness; now if 
this deposition, instead of being lIsed at the option of a taker, mu~' be used by the adverse 
party without and against his [the tuker's] consent, it would be wholly reversing the rules 
of examination and going counter to the reasons on whi('h those rules were established. . . . 
The strong, and in our judl,'111ent the decisive objection. is. the party would be allowed to 
introduce a deponent a~ his own witness whom he has1111d the right to cross-examine and the 
adverse party has not.' 

The answers to this argument are not difficult to disco\'er: (1) The vital 
assumption of the above opinion is incorrect, namely, that leading questions 
would have been forbidden to the taker of the deposition; for it is well settled 
(a1tw, §§ 773, 774) that, if the deponent had proved to be an unwilling or 
hostile witness, the taker could ha\'e put leading questions. (2) The ob
jection stated in the opinion, eyen if it were correctly stated, would apply 
equally to one calling a hostile witness to the stand; ;yet no one supposes 
that in such a case the calling part~·, on discovering the witness' hostility, 
could withdraw him and compel the opponent to call him; so that, on the 
theory of th<.> above opinion, a party taking a deposition would be given a 
peculiar advantage in suppressing testimony, which he would not have if he 
called the same witness to the stand. (3) Finally, the whole notion of cross-

• 

§ 1389. I AC{;ord: 1889, Anderson ~. State. 
. 89 Ala. 12.7 So. 429 (in criminal cases, against 

the accused; here the deposition had been 
taken but: not used by him); 1854. Sexton "D. 

Brock, 15 Ark. 345, 351 (opponent's deposition 
not usable because "he may be taken at a 
disadvantagl'. because he was restrained from 
putting leading questions on his examination 
in chief, and ... could not impeach or dis
credit them"); 1908. Western Union T. Co. 
"D. Hanley. 85 Ark. 263, 107 S. w. 1168 (rule 
of Sexton "D. Brock not applicable to deposition 
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taken by agreement of parties); 1908, Ong 
Chair Co. "D. Cook. 85 Ark. 390, 108 S. W. 203 
(follo~ing Sexton "D. Brock); 1912, McDonald 
"D. Brown. 90 Nebr. 676. 134 N. W. 263 (ex
amination of bastardy complainant); 1854. 
Norvell 11. Oury. 13 Tex. 31 (excluded, where 
no cross-interrogatories had been filed, under 
a statute allov.ing either party to use .. all 
depositions where cross-interrogatories have 
been filed and answered"); 1856, Harris 17. 

Lflavitt. 16 Tex. 340, 343 (similar). . 

, 
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examination refers to one's right to probe the statements of an opponent's 
witness, not one's own witness; thus, if A. has taken X's deposition or called 
X to the stand, and B has cross-examined, it is not for A to object that he has 
not had the benefit of cross-examination; that benefit was not intended for 
him nor needed by llim; it was intended only to protect against an oppo
nent's witness, who would be otherwise unexamined by A; and if A has had 
the benefit of examining a witness called on his own behalf, he has had all 
that he needs, and the right to probe b~' cross-examination is B's, not A's. 

In the following passages the correct doctrine is vindicated:!! 

'Such is thc result now practically cvery- also independently decided as a constitutional 
where accepted; in most jurisdictions a stat- question); 1854. Crick v. McClintic. 4 Greene 
ute expressly so provides: 290; 1859. Pelamourges v. Clark. 9 Ia. 1. 21; 

ENGLAND: 1825. M'Intyre v. Layard. Ry. 1862, Wheeler v. Smith, 13 la. 564; 1876. 
do: Moo. 203 (plaintiff allowed to usc answers Hale v. 6ibbs. 43 Ia. 380, 382; 1884, Brown 
to interrogatories on a commission, given by v. Byam, 65 Ia. 374. 21 N. W. 684; 1885. 
defendant's witnesses but not put in by de- Citizens' Bank v. Rhutasel. 67 Ia: 316, 319. 
fend:lIlt; but the ruling was apparently with 25 N. W. 261; Kansas: Gen. St. 1915, § 7295 
hesitation); 1836. Procter v. Lainson, 7 C. (depositions 'in perp. mem.'); 1887. Rucker 
&: P. 629 (Abinger, L. C. B.: '.: Under a judge's v. Reid. 36 Kan. 468. 13 Pae. 741; 'Kentucky: 
order. they are examined as much for one side 1817. Rogers v. Barnett. 4 Bibb 4S0 (objection 
as the other '.'). that a deposition was taken at the instance 

CANADA: lolan. 1908, Richardson v. Mc- of the appellant, the party not using it, over-
Millan, IS Man. 359 (and the taker need not ruled); 11;50, Young v. Wood. 11 B. Monr. 
put it in). 123. 134 (same ruling); 1861, Musick v. Ray. 

UNITED STATES: Federal: 1809, Yeaton 17. 3 Mete. 427, 431; 1869 Weil I'. Silverstone, 
Fry. 5 Cr. 335. 343 (defendant objected to 6 Bush 69S. 700; 1871, Sullivan v. Norris. 8 
plaintiff using defendant's deposition because Bush 519. 520; 1903. St. Bernard Coal Co. 
defendant had not gi"cn plaintiff proper no- t·. Southard, Ky. ,76 S. W. 167; 1907. 
tice; Marshall, C. J.: "The admission of Chesapeake Stone Co. v. Fossett. ' Ky. • 
notice by the plaintiff is certainly sufficient, 100 S. W. 825; Louisiana: Re,'. Civ. C. 1920 • 
. if notice to him was necessary"); Alabama: § 617 (civil cases); Maine: 1837. Polleys v. 
Code 1907. §§ 4068. 4072 (for depositions 'in Ins. Co .• 14 Me. 141. 147. 153 (by a majority; 
perp. memo '); 1846. Stewart V. Hood. 10 Ala. a deposition left on file after the first tel m may 
600.607 (see quotation supra); 1903. Curtis be read by the opponent); Mas8achusett8: 
v. Parker. 136 Ala. 217. 33 So. 935; Alaska: 1852, Linfield V. O. C. R. Co .. 10 Cush. 562. 
Camp. L. 1913, § 1488 (like Or. Laws. § 850) ; 570 (the non-taker may compel the reading of 
Arizona: Rev. St. i913, P. C. §§ 1249. 1261 the answers to a deposition taken but not used 
(in criminal cases. for depositions taken by by the opponent; unless. the deposition hav-
accused); Civ. C. § 1712 (in civil cases); ing been taken for the purpose of meeting the 
P. C. § 8.81, par. 7 (testimony before commit- testimony of an opposing witness who is after 
ting magistrate); California: P. C. 1872, all not introduced, the taker has given prior 
§§ 1345, 1362; C. C. P. 1872, §§ 2022. 2038, notice of his conditional purpose); Michigan: 
2088; Colorado: Compo L. 1921. C. C. P. 1905. McDonald V. Smith, 139 Mich. 211. 102 
§ 378 (usable by either party "against any N. W. 668 (by Circuit Court Rule 41 a); Min-
party giving or receiving the notice "); § 405 ne8ota: 1886. Smith v. Capital Bank, 34 Minn. 
(depositions 'in perpetuam', usable by either 436.26 N. W. 234 (even under a stipulation "to 
party); Hawaii: Civil Rev. L. 1915, § 2588 be introduced ... on behalf of said" party 
(depositions 'in perpetuam '); Idaho: Compo taking it); Mis8ouri: Rev. L. 1919, § 5491 
St. 1919, §§ 8056, 9150. 9165; Illinois: 1877, (depositions 'in perpetuam 'J; 1846. Greene 
Adams 17. Russell, 85 Ill. 284, 287 ("unless he !1. Chickering. 10 Mo. 109, 111 (deposition 
obtains leave before the trial and withdraws filed may be read by the opponent); 1862, Mc-
it"); Indiana: 1872. Woodruff v. Garner. 39 Clintock v. Curd, 32 Mo. 411. 417 (nor is no-
rnd. 246, semble (the non-taker, after reading tice required); Monl4na: Rev. C. 1921. 
the deposition, allowed to introduce another ~ 10650, 10653. 10691 (like Cal. C. C. P. 
taken by himself from the same witness); U 2022, 2038, 2088); §§ 12197, 12212 (like 
Iowa: Code 1897. § 4723 Compo Code. § 7431 Cal. P. C. §§ 1345, 1362); Nebraska: 1883. 
(for 'in perpetupm memoriam' depositions); Converse v. Meyer. 13 Nebr. 190, 15 N. W. 
1849. Nash v. State. 2 Greeno 281>, 298 (ac- 340; 1901. Ulrich v. McConaughey, 63 Nebr. 
cused's depositions allowed to be used by the 10. 88 N. W. 150; 1901. Hamilton B. S. Co. 

lCCUtion; here prescribed by statute, but II. Milliken. 62 Nebr. 116. 86 N. W. 913; Nt-
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1822, TILGHMAN, C. J., in Gordan v. Little, 8 S. & R. 532, 548: "I do not perceive thc 
force of this distinction between plaintiff and defendant. When the deposition is taken 
it ought to be filed; it is not the property of the party on whose behalf it was taken; nor 
has he any right to \\;thhold it. But it often happens that the party at whose instance it 
was taken finds himself mistaken and the testimony proves to be unfayorable to him; in 
such case the adverse party has a right to make use of it [subject only to the condition of 
showing the witness personally unavailable]." 

1846, GOLDTHWAITE, J., in Stewart v. Hood, 10 Ala. 600,607: "The question, then, comes 
to this: Can the adverse party, who has cross-examined, use the deposition taken at the 
instance of the other party? We do not well see what reasonable objection there is to 
such a course. If the witness was examined in open court, it is very certain we should never 
hear the objection of interest from the party offering him; and there certainly is no good 
to result from a practice which will permit a party first to ascertain by actual examination 
what a witness will swear, and then admit or exclude him at pleasure." 

1849, WILLl<UIS, C. J., in Na:Jk v. State, 2 Greene Ia. 286, 298: "Has he [the accused} 
been denied the benefit of this right [of confrontation of the witness]? The testimony 
was of his own procurement. The '\\;tnesses were selected by himself, and he propounded 
the questions which were answered by them. At his instance the depositions were re
turned and filed in the court, as a part of the case for hearing and in order to sustain his 
defence on the issue joined. The evidence, if relevant and material, was in possession of 
the Court by his own act ... , When filed, it was in the custody of the Court as eyidence 
in the case. We ca.nnot sce under the circumstances how a moral wrong or injustice in 
fact was done to the prisonEr." 

1895, TORRANCE, J., in A/!:Jonia v. Cooper, 66 Conn. 184, :33 Atl. 905: "In most cases, 
depositions are taken for the purpose of bcing used by the party taking them. The cases 
where they are not so used are comparatively few in number; but in such cases, if the 
right to use the depositions be denied to the adverse party. it may work a great hardship 

vada: Rev. L. 1912, §§ 5456. 5457. 5463. 
5470, 6977; New Hampshire: 1914. Taylor 
v. Thomas. 77 N. H. 410. 92 Ati. 740 (over
ruling George v. Fisk, 32 N. H. 32); 1921. 
Highland v. Hines, N. H. . 116 Ati. 
347 (death by "Tongful act; depositions of 
defendant's employees. taken but not used by 
plaintiff. allowed to be used by defendant; 
statutory provisions examined) ; New Jersey: 
1903. Wallace M. & Co. 1'. Leber. 60 N. J. L. 
312. 55 Ati. 475; New Mexico: Annot. St. 
1915, § 2140; New York: C. P. A. 1920. 
§ 348 (testimony at a former trial may be 
read' "by either party"); C. Cr. P. 1881. 
§§ 631. 657; North Carolina: 1805. Collier 
v. Jeffreys. 2 Hayw. 400; 1880. Strudwick 
v. Broadnax. 83 N. C. 401. 404; North Dakota: 
Comp. L. 1913. § 7931 ('in perpetuam 'J ; 
§§ 11048. 11062 (criminal cases); St. 1917. 
Mar. 8, c. 110 (personal injury cases. 'in per
petuam'); 1902. First Nat'l Bank v. Minne
apolis & N. E. Co .• 11 N. D. 280. 91 N. W. 436 
(statute applied); Okl4homa.: Camp. St. 1921. 
§§ 2851. 2865 (depositions taken for accused) ; 
Oregon: Laws 1920. §§ 850. 886; ·1902. Tobin 
v. Portland F. M. Co .• 41 Or. 269, 68 Pac. 
743; Penmylrania: 1822. Gordon v. Little. 
8 S. & R. 532. 548; 1867. O'Connor v. Ameri
can I. M. Co. 56 Pa. 234. 238; Philippine 
18Ia~: C. C. P. 1901. § 360 (depositions). § 375 
(' ill perp. mem.'); Porto Rico: Rev. St. & C. 

VOL. III 6 81 

1911. §§ 6469. 6484 (like Cal. P. C. §§ 1345. 
1362); § 1504. 1512 (civil cases); Rhode 18-
land: Gen. L. 1909. c. 292. § 29; SQuth Dakota: 
Rev. C. 1919. §§ 277g. 5015. 5029 ('in perpe
tuam'); §§ 8818. 8832 (criminal cases); Ten
nC8see: 1872. Brandon I). M uUenix. 11 Heisk. 
446. 449; 1897. Saunders v. R. Co., 99 Tenn. 
130. 41 S. W. 1031; Texas: Rev. Civ. St. 
1911. §§ 817.818 (accused's depositions. taken 
not on the ground of non-residence or age or 
infirmity, callnot be used by him except after 
ghing his consent" that the entire e\idence 
or statement of the witness may be used against 
him by the State on the trial"); § 3675 (" When 
cross-interrogatories have been filed and an
swered ". either party may use the deposi
tions); compare the earlier Texas citations. 
81'pra. note 1; Utah: Camp. L. 1917. §§7168. 
7182. 7198.9307; so also for forIJ.'er testimony: 
§§ 7205. 9277; St. 1919. Mar. 13. c. 36. amend
ing Comp. L. § 1885 (city courts. former tes
timony); Viroinia: Code 1919. § 6233; 1826. 
M'Mahor, V. Spangler. 4 Rand. 51. 56. semble; 
Washin%n: • R. & B. (',ode 1909, § 1244; 
West Virginia: Code 1914. 1891. c. 130, § 37; 
1869. Echols V. Staunton. 3 W. Va. 574. 578; 
Wiscomin: 1862. Juneau Bank V. McSpedon. 
15 Wis. 696 (good opinion by PaiM. J.); 1873. 
Hazelton V. Union Bank, 32 Wis. 34, 44; 
Wyaming: Compo St. 1920, § 6311 (depositiolll! 
• in pcrpctuam'). 
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lind injustice. It will seldom be known in advance of the actual trial whether the party 
taking the depositions does or does not intend to use them, and, when it is known that he 
",ill not use them, it will usually be too late for the aovrrse party to avail himself of the 
testimony of the deponents in an~' way, although he may have relied on that testimony 
in support of his case. If this right he denied to the adverse party, it will in very many 
cases necessitate the taking of two sets of depositions of the same witnesses, involving a 
useless expenditure of time and money. We sec no good reason why this should be done 
at least, not in cases like the present, where the depositions were filed ,vith the clerk, in 
whose custody they must, by statute, remain, unless suppressed by the Court, until final 
judgment in the cause." . 

But the propriety of allowing the non-taker's use of the deposition, so far 
as the present principle is concerned, must be distinguished from the pro
priety of allowing its use with reference to wholly distinct rules of Evidence. 
The contrariety of rulings on the subject is chiefly due to the circlUnstance 
that different results may be reached according as one or another rule of Evi
dence is being invoked. There are, besides the present rule, three others 
which may ha\'e to be considered: 

(a) The rule of Confrontation (post, § 1395) requires the deponent to be 
produced in person, if he can be, and this rule applies as well to the non-taker 
as to the taker of the deposition; so that, before using it, the non-taker must 
SMw that the deponent is deceased or otherwise llnavailable.3 

(b) The deponent may be disqualified by interest as a witness for the non
taker; in that case, it is necessary to inquire whether the taker, by the mere 
taking without using, ha.y so made the deponent his OlVn witness that he is barred 
from objecting to the deponent's disqualification for the non-taker; this 
involves the whole doctrine of impeaching one's own witness, and has been al
ready dealt with elsewhere (ante, §§ 909, 913). 

(c) The non-taker may offer the deposition, not as the testimony of the de
ponent (i.e. from the prcsent point of view), but as an assertion adopted b;r 
the taker and made his own by using it on a former occasion, i.e. as an ad. 
mission by the party taking it and then us-ing it; in this view the limitations 
of the present subject as to parties, issues, cross-examination disappear 
entirely, and the only question is whether the taker's former use of the dep
osition has been such that he can fairly be said to have adopted its state
ments as his own. This is a question of Admissions, dealt with elsewhere 
(ante, § 1075).4 

(d) Where a party's deposition is taken by the opponent, and the party 
has now deceased, the present opponent has of course had the benefit of a cross
examination; hence, if the party's successor (the non-taker) desires to use the 

• The authorities are collected in § 1416. post. 
4 Moreover. such use of a deposition by 

the non-taker does not authorize the use of 
testimony contained in the deposition but not 
in itself admissible: 1832. Wilson 11. Calvert. 
5 Sim. 194 (deposition taken by the plaintiff 
but not used by him. not admitted (or the de· 
fcndll.tlt. because it concerncd a conversation 
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of the defendant which was usable as an ad· 
mission against him but not in his favor); 
1880, Forbes 11. Snyder. 94 III. 374. 378. 

For the prohibition against the opponent's 
using a cross-examination when the direct ex
amination has been excluded. see post, g 1893. 

For the rule about putting in the whole of a 
deposition. post, §§ 2103, 2115. 



§§ 1367-13941 ISSUES A~D PARTIES § 1389 

deposition, he has only to satisfy the principle of Confrontation, and the 
party's death excuses him from this; hence he may use the deposition, though 
it is that of his own predecessor.5 

4. Conduct of the Cross-examination iueU, as affecting Opportunity of 
Cross-eZ:lIJ1)in ation 

§ 1390. Failure of Cross-eXlIJ1)ination: (1) 'l'brough the Witness' Death 
or Ulness. There may have been an adequate opportunity of cross-examina
tion (ante, § 1371), so far as depends upon the nature of the tribunal or the 
state of the issues and parties; yet the required opportunity may nevertheless 
practically have failed, through circumstances connected with the cl)nduct 
of the examination. 

These circumstances may be distinguished under six heads: (1) the 
witness' death or illness intervening to prevent or curtail cross-examination; 
(2) the witness' refusal to answer on cross-examination or the party's pre
vention of his answer; (3) the witness' answering the direct examination 
" non-responsively", i.c. without dealing with the subject of the question; 
(4) the framing of the direct examination so as to prevent adequate cross
examination; (5) the lack of interpretation of testimony of an alien, etc.; 
(6) sundry circumstances preventing adequate .. 

(1) Where the witness' death or ia,yting illness would not have intervened to 
prevent cross-examination but for the t(}luniary act of the witness himself or 
the party offering him as, by a postponement or other interruption brought 
about immediateiy after the direct examination, it seems clear that the direct 
testimony must be struck out.1 Upon the same principle, the same result 

• A.ccord: 1896. Moore v. Palmer. 14 Wash. 
134, 44 Pac. 142. semble (cited posl. § 1416). 
Contra: 1910. Johnson v. Birket, 21 Onto L. 
R. 31P (the plaintiff in an action for money 
paid was examined on discovery by defendant 
before trial; she died ten months later; her 
exc:cllt.or on the trial offered her examination; 
hald inadmissible; unsound; the opinion does 
not appreciate that the plaintiff's answers 
W!lre testimony. and t,herefore inevitably full 
within the present principle) ; 1913. Cartwright 
v. Toronto, 29 Onto L. R. 73. 13 D. L. R. G04 
(like Johnson V. Birket, 21 Onto L. R. 319; 
plaintiff's predecessor in title died, having 
been examined on discovery by defendant; 
held. that. plaintiff could not offer his answers 
as a deposition, unless defendant hud used some 
portion; opinion shows the S!lme unsound 
theory as to discovery-answers); 1914, Cart
wright v. Toronto, 20 D. L. R. 189. Can. Sup. 
(same case on appeal; same decision; .. these 
l".Iles are statutory and must be restricted to 
t,he provisions of the statute"; unsound). 

In Louiaiana, however, theparty-opponent's 
answers to interrogatories oC discovery are 
treated as part oC the pleadings. like an an
swer in chancen.·, and hence are admissible 

• 
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for himself on the trial, evell though not of
fered by the party interrogating: 1921. Wil
kin-Huh· i'tate Bank V. Tucker. 148 La. 980. 
8B So. 2:,C) (citing precedenta). 

§ 1390. I 1918, Kemble 11. Lyons, 184 Ia. 
804. 169 N. W. 117 (direct examination being 
had on Saturday. Oct. 21, and cross .. examina
tion having just begun at the time of adjourn
ment to Monday, the party calling the witness 
applied on Monday for a continuance; no 
further examination was had. and the wit
ness died in the interval; fOlmer testimony 
held not admissible for the party calling); 
1880, Speny v. Moore's Estate. 42 Mich. 
361, 4 N. W. 13 (at the former trial, 
the examination of the witness had been 
stopped just before • in 
order that the party offering might put on 
another witness; but the former witness died 
shortly after and before an opportucity for 
cross-examination was had; Graves, J. : 
.. There was here no such opportunity [to 

and thll want of it was caused . 
by the claimant [the party offering), and the 
estate was in no way answerable for it". and 
the testimony was excluded); 1844. Forrest 
V. KiSl!8.m. 7 Hill N. Y. 470. 
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should follow where the illness is but temporary and the offering party might 
have reproduced the witness for cross-examination before the end of the 
trial.2 But, where the death or illness prevents cross-examination under 
such circumstances that no responsibility of any sort can be attributed to either 
the witness or his party, it seems harsh measure to strike out all that has been 
obtained on the direct examination. Nevertheless, principle requires in 
strictness nothing less. The true solution would be to avoid any inflexible 
rule, and to leave it to the trial judge to admit the direct examination so far 
as the loss of cross-examination can be shown to him to be not in that instance 
a material loss.3 Courts differ in their treatment of this difficult situation; 4 

• 1815, Clements 11. Benjamin, 12 Johns. tally pending craBS examination; after ad-
N. Y. 299. journment lind at a later scssion, the witness' 

I As in Scott 11. McCann, Md., infra. inability continuing, opponent's counsel de-
• ENGLAND: 1828, Jones 11. Fort, 1 M. &: elined to accept tbe judge's offer of a mistrial; 

M. 196 (defendant's examination in bank- held that the trial judge's admission of the 
ruptcy was offered by plaintiff; the cross- testimony was not improper: careful opinion 
examination had been postponed at the com- by Lumpkin, J., quoting the text. above); 
missioners' request, and in the meantime the Maryland: 1892, Scott v. McCann, 76 Md. 
deponent was stricken with apoplexy; yet 47,24 At!. 536 (the deponent-party died during 
the examination was received, probably as adjournment and before cross· examination; 
containing admissions, and not as being strictly admitted, partly because of chancery prece
Il mere witness' deposition); 1837, R.I1. Hagan, dents, partly because the surviving opponent 
1 Jebb Cr. C. 127, Ire. (a witness laintcd had testified, and partly because the cross
shortly after his cross-examination began; examination was not "likely to modify his 
held, by a vote of 7 to 5 judges, that the direct tesHmony in chief"; a sensible ruling); 
examination should be received, the case lIfCUlsachuutl8: 1855, Fuller 11. Rice, 4 Gray 
standing" upon the same principle [as deathJ, 343 (a witness fell ill at the 19th cross-inter
fatality or the act of God"; the leading case, rogatory; testimoDy received; Shaw, C. J.: 
with good opinions on both sides); 1892, "No gt'ncral rule can be laid down in respect 
R. 11. Mitchell, 17 Cox Cr. 503 (dying woman to unfinished testimony. If substantially 
examined, and after the cross-e"amination complete, .•. it ought not to be rejected ") ; 
"had continued for about ten minutes", the 1858, Lewis 11. Ins. Co., 10 Gray 511 (failure of 
magistrate stopped it on account of her con- memory through illness; testimony admitted) ; 
dition; she died a few minutes later; held lIfichioan: 1879, Heath 11. Waters, 40 Mich. 
inadmissible, unless the was 471 (Campbell, C. J.: "There are cases in 
being continued merely as a pretext); IRE- which a failure to respond on cross examina
LAND: 1804, O'Cailaghan 11. Murphy, 2 Sch. tion will justify the exclusion of at least 80 
& Lefr. 158, Ire. (where a witness in chancery much of thP. direct testimony as it might have 
died after direct examination but before any qualified ") ; 1894, People 11. Kindra, 102 
era!!! examination, the testimony wal! read, Mich. 147, 151, 60 N. W. 458 (witness dis-
on the facts of the case); CANADA: 1899, missed by the judge after cross-examination 
Randall 11. Atkinson, 30 Onto 242 (deposition at length; admitted, though the cross-ex-
of defendant, who had died pending adjourn- aminer for unspecified reasons had asked 
ment and before cross-examination, without for further ; New York: 
fault on either side admitted; exhaustive 1844, Forrest 11. Kissam, 7 470, overruling 
opinion by Rose, J.; but the analogies of Kissam 11. Forrest, 25 Wend. 652 (the witness 
chancery practice and of the statutory affi- died after direct ellamination, pending sd-
davit practice are emphasized); UNITED journment by consent; though it was other-
ST~TES: Alabama: 1908, Wray ~. State, 154 wise inadmissible, the judges differed as to 
Ala. 36, 45 So. 697 (the witness was brought the sufficiency of the present ground); 1871, 
into court, but his physician stated that an People 11. Cole. 43 N. Y. 513 (the witness 
examination might be latal; the Court de- fainted at the end of the direct examination 
elined to allow an examination; but finally and became too ill to permit of 
conl!ented to allow the State to ask one vital tion: Grover, J.: "The common-law rule ... 
question, which was asked, and then the Court should be adhered to, although in some cases 
gave liberty to which was not there may be an apparent hardship. No 
availed of; held, that the right of cross·exami- injustice is dO;le to the party seeking to avail 
nation was not adequately had); Geuroia: himself of the evidence to require that before 
1910, Gale 11. State, 135 Ga. 351, 69 S. E. 537 its admission its truth shall be subjected to 
(the witnesa collapsed physically and men- such tests as the e"perience of ages has shown 
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except that, by general concession, a cross-examination begun but unfinished 
suffices if its purposes have been substantially accomplished. Where, how
ever, the failure to obtain cross-examination is in any sense attributable 
to the cross-examiner's own consent or fault, the lack of cross-examination is 
of course no objection,6 according to the general principle (ante, § 1371) 
that an opportunity, though waived, suffices. 

§ 1391. Same: (2) Through the Witness' Refusal to Answer or the Fault 
of the Party offering bjm. (2) Where the witness, after his examination in 
chief on the stand, has refused to submit to cross-examination, the opportunity 
of thus probing and testing his statements has substantiall~' failed, and his 
direct testimony should be struck out.1 On the circumstances of the case, 
the refusal or evasion of answers to one o·r more questions only need not lead 
to this result.2 When such a refusal, however, occurs in answer to the written 

were necessary to render reliance thereon at all 
Bafe; and where this has been prevented with
out nny fault of the adverse party, to exclude 
the evidence"; Forrest v. Kissam declared to 
be no authority, berause the decision waB 
rested on different grounds by different 
judges); 1875, Sturm 11. Ins. Co., 63 N. Y. 
87 (Folger, J.: .. It may be taken as the rule 
that, where a is deprivcd of thc benefit 
of the of a witncss by the 
act of the opposite party or by the refusal 
to testify or other misconduct of the witness, 
or by any means other than the act of God, 
the act of the party himself, or some cause to 
which he assented, the testimony given on 
the examination-in-chief may not be read ") ; 
1876, Hewlett r. Wood, 67 N. Y. 396 (the wit
ness was ill and after repented adjournments 
no could be had; semble, 
that the fault of thc witness or his party. or 
.. any matter of substance", would cxclude 
a deposition; People v. Cole and Sturm v. 
Ins. Co., not mentioned); .Missouri: 1918, 
St. Charles S. Bank v. Denker, 2'(5 Mo. 607, 
205 S. W. 208 (deposition not completed on 
account of the deponent's illness; ruling 
obscure) ; Pennsylt'ania: 1868. Pringle v. 
Pringle, 59 Pa. 290, semble (inadmiSllible, if 
cross-examination is prevented by act oiCad).. .. 

, 1848. R. II. Hyde, 3 Cox Cr. 90 (the wit
ness, a child, was very ill, and after the sub
stance of the story had been obtained for the 
prosecution in taking the deposition, further 
questioning. wa8 abandoned; the counsel for 
the defendant declined to cross· examine, .. 11.8 
the child is 1h1dentiy not in a fit state to an
~wer", but did not BBk for a postponement; 
the \\itness 6igued the deposition. and died 
shortly afterwards; Platt. B., conceded that 
.. an attorney cannot shut out a deposition 
by abstaining from cross-examination"; b-..tt 
the argument that the condition of the child 
had precluded a satisfactory examination 
141ft him in doubt on the whole case); 1888. 
Parnell Commission's Proceedings, 7th day, 
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Times Rep. pt. 2, p. 66; 1896. People 1'. 

Pope. 108 Mich. 361, 66 N. W. 213, bemble 
(here the witness fainted; but the opponent 
failed to move to strike out the direct testi
mony; held. admissible); 1921, State r. 
Harris, 181 N. C. 600. 107 S. E. 466 (an ex
pert witness after partial cross examination 
asked leave to dcpart. 80 as to catch a train 
and atwnd to a case of mortal illness; counsel 
for defendant said he was not finished, but 
assented; held a waiver); 1879, Hay's Ap
peal, 91 Pa. 265, 268 (the plaintiff witness 
became disqualified, by the death of the oppo
nent, after the direct examination and during 
adjournment, the opposing counsel having de
clined cross-exsmination before adjournment, 
on account of his client's absence; direct ex
amination admitted. on the ground of waiver). 

§ 1391. 1 1885, Rieger's Succession, 37 La. 
An. 104 (note 2. infra) ; 1842, Smith 1'. Griffith, 
3 Hill N. Y. 333; 1879, State v. McNinch. 
12 S. C. 95; 1896, Millikan 1'. Booth, 4 Oklo 
713. 46 Pac. 489; 60 al60 the cases cited 
ante, § 1390. Contra: 1826, Courtenay t'. Hos
kins. 2 Russ. 253 (the refusal of the witness 
to be cross-examined is no reBBon for later 
suppressing the direct examination; because 
the cross-examiner should insist at the time on 
the enforcement of his right). 

'Ala. 1845. Gibson V. Goldthwaite, 7 Ala. 
281, 294 (failure to answer a question not ma
terial; deposition admitted); 1846. Spence r. 
Mitchell, 9 Ala. 744, 749 (failure to answer two 
questions directly. held not fatal. on the facts) ; 
1857, Harris II. Miller, 30 Ala. 221. 224 (deposi
tion suppressed, one answer being .. evasive 
and incomplete "); 1861, Black V. Black. 38 
Ala. Ill, 112 (answer held not evasive. merely 
for referring to fOlmer direct answers); 1902 • 
Electric Lighting Co. 1'. Rust, 131 Ala. 484, 31 
So. 486 (deposition suppressed for evasive 
answers on material points); D. C. 1896. 
Clark v. Harmer, 9 D. C. App. I, 5. 7 (the 
witness WBB partly cross examined. and then 
upon adjournment was requested by counsel 

• • 
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interrogatorie8 of a deposition (taken on the Chancery model), the situation 
may require more strictness, for the deponent is not in a position to be coerced 
by the Court's summary process, and the opportunity of further probing 
the witness and of investigating the motive of the refusal and the materiality 
of the loss of evidence is not so abundant: 

1838, SUAW, C. J., in Sa rage v. Blalic/lard, 20 Pick. Wi. li2; "So far as the objection 
goes upon the assumption that a deposition lIIust be rejected because sOllie of the questions 
of the adverse party arc not answered, as a general rule it is untenable ... , [But) case~ 
may be supposed where, :1 It witness is manifestly favorable to the party taking the depo
sition and declines answering pertinent and material questions to facts apparently within 
his knowledge, it would be a good ground for excluding the deposition altogether. It 
would show that the witness had violated his dut~· and his oath in not telling the whole 
truth, and the deposition would in .effect be taken 'ex parte.' 

1846, NISDET, J., in McClo,ykey v. Leadbetter, 1 Ga. 551. 555; "This rule does not mean 
that a party shall be deprived of the benefits of his witness' testimony by failure of the other 
party to exercise the privilege of cross-exllminlltion, or by the dereliction of the commission
ers, 0':' by the contumacy of the witness. But it does mean that a party seeking the privilege 
of cross-examination shall not be forced to trial without it. It certainly does mean that 
interrogatories ought not to he read where cross-questions are filed and unanswered (pro
vided they are such as b~' law ought to be answered). until the processes of the Court nrc 
exhausted to compel the witness to answer." 

Courts treat this situation with varying degrees or strictness.3 It should be 
to return on the next Court duy. hut no notice 
was given of this to the Court; the witness 
not re-appearing at all. the Court refused 
to strike out his testimony); Ua. 1849. 
Williams v. Turner. 7 Ga. 348. 350 (deposition 
suppressed. for failure to answer one question; 
.. it will not do to permit a witne8s to judge 
what questions he shall answer and what 
not "); 1850, Thomas 11. Kinsey. S Ga. 421. 
425 (answer held sufficient on the facts); 
1!l58, Heard 11. McKee, 26 Ga. 332, 342 (simi
lar); 1895, Senior 11. State. 97 Ga. 185, 22 S. 
E. 404 (the complainant in a rape cuse refused 
to point out which of two persons was the ns
saulter. and her testimony was excluded); 
Ky. 1899, Flannery v. Com., . Ky. ' ,51 
S. W. 572 (child's refusal to answer one ques
tion. not sufficient to justify exclusion); La. 
1885. Rieger's Succession, 37 La. An. 104 
(witness excused after direct examination, 
on the ground of iIIness, but repeatedly failing, 
when apparently able, to re-appear for cross
examination; excluded); 1888, Townsend's 
Succession. 40 La. An. 67, 73, 3 So. 488 (.,.it
ness ordered to appear for further cross
examination. but failing to do so; admiss!ble 
in trial Court's discretion); Wis. 1882, Trow
bridge v. Sickler, 54 Wis. 306. 309, 11 N. W. 
581 (oral interrogatories; evasive answers 
held not to justify suppression of the d':Jposi
tion. on the facts; the cross examiner .. can 
repeat the questions or put others until the 
witness is forced to answer the precise point 
required. or fairly refuse; of course, refusal or 
evasion might be eo gross as to indicate eorrup-

• 
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fion and authorize a suppression of the whole 
deposition "). 

But 11 refusal to answer on a prirn'[eged BUb

ject cannot justify suppre~silJg the direct ex
amination; for the latter is equally liable with 
cross-i!xllmilJlltion to be hal ked by the privi
lege. and it is a mere accident on which side 
the privileged topic occurs: 1800. Barber v. 
Gingcll. 3 Esp. 60. 62 (a witne~s' direct ex
amination is not to he forhidden, because his 
cro~s-examinati()n will prohably include ques
tions which he may be privileged not to an
swer). COIl/ra: 1896. McElhannon v. State, 
99 Ga. 672, 26 S. E. 501 (on the facts of the 
case. tbe witness claiming on cross-exami
nation his privilege on material points. the 
testimony was struck out). 

Distinguish the controversy whether the 
question can be put (or read, in 9. deposition) 
even though the answer claims prhilege (post, 
§ 2268). 

• Federal: 1816, Nelson v. U. S .• Pet. C. C. 
235 (letters rogatory; deposition not sup
pressed. where the interrogatories were .. sub
stantially, though not formally" 1111 answered); 
1837, Gass v. Stinson, 3 Sumn. 98 (where the 
Chancery authorities arc elaborately examined 
by Stor~', J.j; 1898, Bird v. HalseY, 87 Fed. 
671, 674 (refusal to answer a question suffices 
to exclude; but here admitted for the oppo
nent's failure to compel answer or otherwise 
to make proper objection); Ga. 1846, Mc
Closkey v. Leadbetter, 1 Ga. 551, 555 (dep
osition to impeach another witness. excluded 
ber.BUSC a single material question was left 
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left to the determinatioll of the trial judge, regard being had chiefl~' to the 
moth'e of the witness and the materiality of the answer. 

§ 1:392. Same: (3) Non-Responsive Answers; (4) General or " Sweeping" 
Interrogatories. (3) When a deposition is taken on written interrogatories 
filed beforehand, and the witness in an answer to a direct interrogatory departs 
from the subject of the question, the cross-examiner may be virtually deprived 
of cross-examination. because b~' not anticipating this answer he will not 
ha\'e framed his cross-interrogatories to probe the witness on that subject. 
This objection is obdously applicable to written interrogatories onl.\·; 1 but to 
that extent it has a just foundation: 

ISi6, HALI.~:TT, C .• J., in Marr v. Wetzel, 3 Colo. 2,6: "In taking evidence upon interroga
tories attllC'hed to the 'dedimus' or commission, the rule which r~uirc~ that the \\;tness 
shall answer the question put, without, more, should be somewhat strictly applied. In 
such CfISC the party against whom the deposition is to be used has no opportunity to cross
('x:luline, except that which is afforded by filing cross-interrogatories to be attached to the 
commission. In drawiug thl'llI he IlIllst often be governed entirely by the dirCt~t interroga
tories filed by his adversary; and if these last give no light as to the subject upon which 
the witness is to be examined, he will be unable to cross-examine. Of this the deposition 
in the record affords an illustration. In the direct interrogatories there is nothing calling 
for the witness' knowledge as to the serviec of the process on the defendant in the State of 
Missouri, and yet slIch e\'idence was elicited. As to this the defendant had 110 opportunity . " to cr03s-examme. 

:\evcrtheless, whether there has been a substantial failure of cross-exami
nation will depend much on the materiality of the answer, the facts of the 
unanswered; quot,cd ""]lra); 1880. Schaefer lovers, 40 R. I. 89. 100 Atl. 64 (interpreter 
". R. Co .• (i(i Gu. :m. 4a (substllntial answering must translate the whole of the witness' un-
of eross.interrogatories. suffi('ient); Ill. 1922. swer; the Court may not rule upon a part 
Ward Pump (:0. v. Ind. Com .• :302 Ill. 199.1:31 only translated); Tex. 1922. Hartford Fire 
N. E. 127 (deposition suppressed becnuse of Ins. Co. v. Galvcston H. &; S. A. R. Co .. -
officer's fllilure to require unswers to cer· Tex. • 239 S. W. 919 (out of 56 cross-inter-
win cross-interrogntories); Ia. 1917. State v. rogntories. 44 were left unanswered by mis-
Powers. 181 la. 452. 164 N. W. 856 (taking understunding; held on the facts that the 
testimony through an interpr('ter is not rl" d('position should be suppressed); Ut. 1894. 
ceiving hearsay); La. 1859. Nicholson t·. Hadra r. Bnnk. 9 {Jtah 412. 414. 35 Pac. 508 
Desobry. 14 La. An. 81, 83 (in the trial Court's (refusal to answer a question nffecting the 
discretion. the failure to answer a material ndmissibility of the entire testimony; dep-
interrogatory'is ground for exclusion); Mll$8. osition excluded); Wa8h. 1811. Richardson 
1838. Savage v. Blanchard. 20 Pick. 167 ". Golden. 3 Wash. C. C. 109 (there was "no 
(quoted supra); 1863. Robinson v. B. &; W. un~wer gh'en to or notice taken of the general 
R. Co .. 7 All. 393. 395 (deposition suppressed. interrogatory"; excluded);, Wis. 1882, Trow-
for a single c\'usive answer); 1864. Stratford hridge v. Sickler. 54 Wis. 306 (cited supra, 
v. Ames. 8 All. 577 (failure to answer one ques- note 2). 
tion does not exclude all. "unless his answer § 1392. I 1876. Marr v. Wetzel, 3 Colo. 
is so imperfect or e"asi\'e as to induce the Court 2. 6 (see quotation supra); 1872. Greenman ... 
to believe that he wilfully kept back material O'C{)nnor, 25 Mich. 30 (for a non·re5ponsive 
facts within his knowledge "); Minn. 1867. answer on u material point, the testimony 
McMahon '1'. Davidson. 12 Minn. 357, 367 was held improperly admitted; "the right 
(answers must appear" fully snd fairly given. of crosa-cxamination would be thereby de-
without the suppression of nny fact material feated entirely. becauee no crose·interrogatories 
to the case "); Pa. 1821. Withers v. Gillespy. cun be expected to Pllter upon subjects not 
7 S. & R. 10. 16 (incomplete answers; re- opened by the direct ones"); 18.74. Hamilton 
jected on the fscts); 1867. Crossgrove 'D. v. People. 29 Mich. 173. 185 (the rule is con-
Himmelrich. 54 Pa. 203. 208 (refusal to nn- fined to "settled written interrogatorics"; 
swer all irrelevant question. held no ground "no such difficulty can arise where the witneaa 
for suppre&~ioll); R. I. 1917. State v. Des- is examined openly and orally"). 
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case as known to the cross-examiner, and the tenor of the cross-interroga
tories; so that no fixed rule can be laid down. 

Apart from the present ground, there is no inherent objection to a non
responsive answer; in particular, the direct examiner cannot object to it, 
nor can the cross-examiner object to it when it is evoked by his own inter
rogatory.2 

(4) A direct interrogatory may be so general or "sweeping" as to enable 
the witness, while responsively answering, to range over a variety of topics 
whose tenor the cross-examiner cannot by possibility have anticipated. In 
this wa;\', for tile same reason just noted, he may be substantially deprived 
of his right. Such a general question, to be sure, is often useful and has 
been traditionally employed to close a deposition taken by written interroga
tories.3 Nevertheless, its capability of abuse is well understood; and the 
trial judge should ha\'e discretion to strike out the answer to it if a substan
tial injustice would result: 4 

1897, FISH, J., in McBride v. Macon T. P. Go., 102 Ga. 422, :30 S. E. 909: "Strictly 
speaking. this was not an interrogatory at all, but a mere request or demand for general 
information in addition to that sought to be elicited by the preceding specific questions 
propounded to the witness. We cannot approve of this method of examination, as ap
plied to a witness whose testimony is taken by interrogatories. notwithstanding it may 
be in accord with a practice commonly pursued by counsel in this State. Evcry intcr
rogatory addressed to It witness should De sufficiently explicit to indicate to the opposite 
party the nature of the testimony expected. Obviously, a full and intelligent eross-examina
tion of the witness is not possible, unless the questions propounded to him on his direct 
examination indicate with reasonable certaint~· the particular points as to which his testi
mony is desired. As strict matter of right. therefore, a party suing out a set of interroga
tories cannot claim that the response of the \\;tness to such a sweeping interrogation (if it may 
be called such) as that above quoted has belln legitimately drawn forth, and is in conse
quence admissible in e\·idence. On the other hand, if the reply of the witness does not in
clude matter not suggested by the preceding interrogatories put to him, the opposite party 
will not have been prejudiced by an abridgment of his right to a full opportunity to cros!\-

l Cases cited ante, § 785. 
• Federal Equity Rull's. No. 71 (the last 

written interrogatory shall be. in substance: 
.. Do you know, or can you set forth. any other 
mntter or thing which may be a benefit (. - nd
vantage to the parties at issue in this cas. or 
either of them, or that may be material to tbe 
subject of this your examination or the matters 
in Question in this cause? If yea, act forth the 
same fully and at large in your answer "). 

• The rulings have naturally varied: Fed. 
1827. Rboades P. Selin. 4 Wasb. C. C. 722 
(answer to a general interrogatory, admitted) ; 
Ala. 1848, Yarborough v. Hood, 13 Ala. 176, 180 
(answer to a general interrogatory, held im
properly excluded), 1877, Blunt 1>. Strong, 60 
Ala. 572. 577 (" To such interrogatory no an
swer should be allowed of matter that is not 
germane to the subject oi some special inquiry. 
and in a measure the complement of testi
mony previously given "); Ga. 1898. Mc
Bride 11. Macon T. P. Co., 102 Ga. 422, 30 
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S. E. 999 (" State all the facts that will inure 
to tho benefit of the plnintifI or the defendant 
in this case ", held not a proper interrogatory 
in n deposition; quoted supra); 1906. Taylor 
v. Globe Ref. Co., 127 Ga. 138, 56 S. E. 292; 
N. Y. 1820. Percival 11. Hickey, 18 Johns. 
257, 264, 289 (Spencer, C. J.: "I perceive no 
abuse likely to follow from allOwing the wit
nesses to state every material fact, under that 
interrogatory. not before drawn forth by the 
special interrogntories "); 1854, Commercial 
Bank v. Union Bank. 11 N. Y. 203, 210 (dep
osition not suppressed. for a general intor
rogatory with answers" pertinent to the mat
ters in issue"; the opponent should have 
applied beforehand to remedy any surprise 
"either by a further exnmination of the same 
witn~SSl!s or otherwise "); Te:x. 1900. Sparks 
11. Taylor. 99 Tex. 411, 90 S. W. 485 (furtber 
pertinen t answers by an opponent in discovery. 
made by advice of his attorney, admitted). 
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examine the witness, and accordingly cannot justly complain in the event the Court declines 
to rule out the testimony thus elicited. Under such circumstances, the trial judge may ver~' 
properly exercise his discretion in the premises, to the end that complete justice may be 
done as between the respective parties to the litigation." 

So far as the mode of direct interrogation may in any other way deprive the 
opponent of the adequate exercise of his right of cross-examination, through 
rendering it impossible to anticipate the subject, the trial judge may properly 
exclude the direct examination, to the extent of its impropriety.s 

§ 1393. Sa.me: (5) Through La.ck of Interpreta.tion for a. Witness Alien, 
,etc. (a) Where the cross-examination is hampered by 

the witness' organic defects of speech, hearing, or the like, the admissibility 
of the testimony should be left entirely to the trial judge.1 The same prin
ciple applies to an accllsed who is deaf or dumb or blind.2 

(b) Where the witness testifies in a foreign language, or when the opponent is 
an alien not well knowing the language of the forum, the opponent is entitled 
to understand, so as to be able to cross-examine the witness. Hence, the 
furnishing of an interpreter becomes essential to the right of cross-examination; 
this corollary being as applicable in civil cases as in criminal cases, though 
usually emphasized in the latter instance only.3 Injustice is doubtless being 
done from time to time, in communities thronged with aliens, through failure 
of the judges to insist on a supply of competent interpreters. The subject 

• 1902. Wilkinson 11. Wilkinson. 133 Ala. 
381, 32 So. 124 (divorce; on interrogatories 
propounded by the chllncellor • ex mero motu' 
to the defendant. the plaintiff was held en
titlod to notice for purposes of cross eXllminll
tion); 1848. Stagg v. Pomero~·. 3 La. An. 
16 C' any further enquiries propounded by 
the plaintiff's counsel before the commis
sioner were' ex parte'. and to the disadvan
tage of the defendants. who had no oppor
tunity of counteracting them by cross ex
amination "); 1897. Anderson 11. Bank. 6 N. D. 
497. 72 N. W. 916. semble (amendment of a 
declaration after deposition taken; the de
fendant not allowed to suppress the deposi
tion because of no eroSB-Cxamination on the 
amended pleading); 1904. Youngv. Valentine. 
177 N. Y. 347. 69 N. E. 64=3 (an oral answer, 
stricken out before signing. and therefore 
not subject to cross examination. cannot be 
used); 1884. First National Bank v. Wire
bach's Ex·r. 106 Pa. 44 (deposition admitted. 
though new matter came up on the trial. as 
to which the deponent had not been cross
examined). 

For the question whether more than one 
counsel on a side may cross-examine. see ante. 
§ 783. 

For the question whether a witness who has 
been merely subpwnacd or merely asked one 
question may be cross examined. or must hi> 
caUed as hiaown witness by the cross-examiner. 
see post. § 1892. 
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§ 1393. I 1882. Quinn to. Halbert. 55 Vt . 
228 (receiving testimony where the witness 
was Gumb and could merely shake his head 
in n.<;sent or dissent. and the opportunity of 
cross examination was thus very limited). 

: 1906. Felts v. Murphy. 201 U. S. 123. 26 
Sup. 366 (an accused. in a St.'\te court. unable 
by deafness to hear the testimony. which was 
not repeated to him by his ear-trumpet; this 
was held not to give ground for complaint as 
a Federal question under the Fourteenth 
Amendment); 1905, Ralph v. State. 124 Ga. 
81. 52 S. E. 299 (the accused being deaf. the 
Court refused to let the testimony be taken 
by a stenographer and then typewritten and 
read by the accused as the trial progl"'lssed. 
but aUowed the counsel to write down the 
testimony and show it to the accused; held 
sufficient. in the trial Court's discretion); 
Minn. St. 1.905. c. 47. Gen. St. 1913. § 7469 
(n person de"r or dumb. charged with insanity. 
is entitled .. as a matter of absolute right" 
to an interpreter); 1919. Cook 11. Denike. 
-Tex. Civ. App. .216 S. W. 437. 

• But in criminal cases it is n part of the 
constitutionally protected priaciple (posl. 
§ 1397); one State constitution explicitly 
mentions it: N. Mex. Const. 1911. Art. II. 
§ 14 (in all criminal prosecutions the accused 
is entitled" to have the charge and testimony 
in terpreted to him in a language ilia t he under
stands"). 
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is one upon which the profession are in general too callous, for no situation 
is more full of anguish than that of an innocent accused who cannot under
stand what is being testified against him. 

Nevertheless, the varied situations which arise are too numerous to be re
ducible to any set of rules; and the inflexibility of fixed rules would here be 
inappropriate. The following enlightened opinion sets forth the modern 
English practice: 

1916, Lord READING, C. J., in R. v. Lee Kun, 1 1(. n. 337, 3:m: "The appellant, Lee 
Kun, a Chinese, was convicted of murder of one Clara Thomas. He appeals to this Court 
to quash the conviction on the ground that, being a foreigner and ignorant of the English 
language, he did not understand the evidence for the prosecution, which was not trans
lated to him. 

"When a foreigner who is ignorant of the English language is on trial on an indictment for 
a criminal offence and is undefended, the evidence given at the trial must be translated .... 
If he docs not understand the English language, he cannot waive compliance with the rule 
that the evidence must be translated; he cannot dispense with it by express or implied 
consent, and it matters not that no application is made by him for the assistance of an 
interpreter. It is for the Court to see that the necessary mcans are adopted to convey 
the evidence to his intelligence, notwithstanding that, either through ignorance or timidity 
or disregard of his own interests, he makes no application to the Court. The reason is that 
the trial of a person for a criminal offence is not a contest of private interests in which the 
rights of parties can be waived at pleasure. The prosecution of criminals and the adminis
tration of the criminal law are matters which concern the State. Every citizen ha~. an in
terest in seeing that persons are not convicted of crimes, and do not forfeit life or liberty, 
except when tried under the safeguards so carefully provided by the law. 

"No trial for felony can be had except in the presence of the aecused. . .. The reason 
why the accused should be present at the trial is that he may hear the case made against 
him and have the opportunity, having heard it, of answering it. The presence of the ac
cused means not merely that he must be physically in attendance, but also that he must be 
capable of understanding the nature of the proceedings. . .. If the accused is fit to plead, 
it may yet be that no communication can be made in the ordinary way; it may be that he 
is deaf and can only be approached by writing or signs; or dumb and can only make his 
vicws known by writing or signs; or a foreigner who cannot speak English and requires the 
assistance of an interpreter to understand the proceedings and make answer to them. In 
such cases the judge must see that proper means are taken to communicate to the accused 
the case made against him and to enable him to make his answer to it. In the case of a 
foreigner ignorant of the English language who is undefended no difficulty has arisen in 
practice. The evidence is always translated to him by an interpreter. 

"The more difficult question arises when an accused foreigner, ignorant of the English 
language, is defended by counsel and no application is made to the Court for the transla
tion of the evidence. There is no rule of law to be found in the books on the subject, and 
as a result of inquiry which we have made since the argument, it has become clear that the 
practice of the Courts in this respect has varied considerably during the last fifty year's. 

"We have come to the conclusion that the safer, and therefore the wiser, course, when the 
foreigner accused is defended by counsel, is that the evidence should be interpreted to him, 
except when he ()r counsel on his behalf expresses a \\;sh to dispense with the translation, 
and the judge thinks fit to permit the omission. The judge should lIot permit it unless 
he is of opinion that because of what has passed before the trial the accused substantially 
understands the evidence to be given and the case to be made against him at the trial. To 
follow this practice may be inconvenient in some cases and may cause some further expend
iture of time; but sueh a procedure is more in consonance with that scrupulous care of 
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the interests of the accused which has distinguished the administration or justice in our crim
inal Courts, and therefore it is better to adopt it. No injustice will be caused by permit
ting the exception above mentioned. 

"If there should be a substantial departure from the evidence rC':!orded in the depositions 
the judge would take care. even if counsel omitted to ask it, that the variation or addition 
should be translated to the accused. so that he might throw any further light upon the case. 
The importance of the translation of any new or additional evidence cannot be doubted; 
such evidence may have a special significance to the accused and may enable him to recol
lect facts till then forgotten or to give additional information to his counsel for cross examina
tion. Further. he may \\;sh to make a statement dealing \\;th the evidence against him 
instead of himseI£ giving evidence. and he should have all information for that purpose; 
or, again. the variation from or addition to the evidence originally given at the police court 
may have a bearing upon the sentence. \Ve think, therefore, that any substantial varia
tion from the story originally told in the depositions or any additional evidence should be 
translated to the accused. cven though he may be indifferent upon the matter or may not 

. h 't " WlS 1. 

The right to interpretation being conceded, this right is satisfied if somehow 
an understanding is attained, either by his own or his counsel's knowledge 
of the language or by the help of an interpreting third person; and the pre
cise mode of attaining it is inullaterial.4 

l\Ioreover, the opponent is also entitled to cross-examine the interpreter so as 
to test the correctness of the translation,5 and to call other ·witnesses to verify 
the interpretation.G 

• ENOLAl>"D: 1916. R. v. Lc~ Kun. 1 K. B. 
337 (Chines~ accused ignorant of English; 
at the magistrate's hearing. all interpreter 
translated all the testimony; at the trial 
the testimony was th~ same. and no request 
for an interpreter was made hy defendants' 
COllns~1 ; held. that the testimony should 
always be interpret~d. whether counsel asks 
for it or not. but that in this case the error 
was not harmful; excellent opinion by Read
ing. L. C. J.); CANADA: N. Sc. 1912. Thc 
King v. Sylvester. 4& N. Sc. 525. 1 D. L. R. 
186 (the accused were Italians from Calabria; 
the interpreter for one important witness 
gave only the purport of the witness' direct 
testimony delivered in English. and none 
of his cross-examination. but the counsel 
cross-examined in English: held no su bstan
tial error; Graham. E. J .• dissenting. in a 
oo\tnd opinion; prior English and Canndian 
casell collected; the dissent desr,rves support .• 
for a common official abuse in 'this country is 
toO supply inadequate interpretation; if the 
judges could be sent to a foreign country and 
there haled into court for crime. and made 
to feel the plight of an n1i~n accused. some 
improvement might tnke place); UNITED 
STATES: Haw. 1888. R. v. Ah. Har. 7 Haw. 319 
(the constitutional right" is not complied w:.th 
unless the accused. i .. ' in som'.! way made to 
understand their c\·idenc<!". in order t.o [wail 
himself of the right of cross-examination; 
but "if the Recused has counsel who under-

stands the evidence. whether directly from 
the witnesses or through an interpreter. the 
constitutional requirement is complied with. 
though the accused himself may not under
stand it"; yet the Court may. on request 
in such II case. order interpretation to the 
accused of the testimony as given by each 
witness; a request 1I0t made till the close of 
the prosecution's case is not seasonable): 
1899. Republic 1'. Yamnne. 12 Haw. 189 (R. r. 
Ah Har followed, and held equally applicable 
to capital cases); Pa. 1903. Com. v. Lenousky. 
20() Pa. 2ii. 55 Atl. 9i7 (testimonY of an ab
sent witness. given originally at a preliminary 
hearing. in the presence of the accused. II 

foreigner who understood the witness' lan
guage. h'eld inadmissible. because he had no 
counsel to tell him that he had the right to 
cross-examinfil; unsound). 

• Comparll § 811. ante. § 1810. post (inter-
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preters). 
• 1911. Terr. v. Kawano. 20 Haw. 469 (in

terpreter may be required to repeat in the 
foreign language t,he words used by him): 
1859. Schnier 'D. People. 23 Il1. 1. 22 (inter
preter may be required to give the primary 
meaning. etc •• of words used). 

6 1859. Schnier r. People. 23 Ill. 1. 22; 
1878. Ulrich to. People. 39 Mich. 245. 251 (to 
correct a witness' account of a conversation 
heard in II foreign language. other interpreting 
witne~seR may be called to render the conver
sn tion as reported). 

• 

• 



§ 1394 RIGHT OF CROSS-EXAMINATION [CHAP. XLIV 

§ 1394. : (6) Sundry Insufficiencies of Cross-examination (Party 
Absent; Opponent Present, etc.). (a) The party's O'wn absence from the court
rool/l during cross-examination can hardly be deemed to injure his opportunity 
of cross-examination j for his appearance by counsel gains him the benefit 
of the right. Nevertheless, some Courts }lave thought it improper (partly 
from the present point of view) to compel the party to retire from the room 
during the trial, or to refuse him permission to attend at the taking of a 
deposition.1 

(b) Whether there has been a substantially adequate cross-examination 
where a deposition written. doll.,"n in tile (lct-'1.lsed's absence has been afterwards 
read oter to /tim b~' the magistrate in the witness' presence with liberty then 
to cross-examine, is a question that has been several times discussed in Eng
land. It would seem that, under the circumstances of a given case, such an 
opportunity might be adequate.2 

(c) Whether the trial judge's limitation of the time for cross-examination 
(ante, § 783) has in effect deprived the opponent of its benefits may involve 
the present principle. 

(d) When a deposition is admitted although the deponent is present in court, 
under the anomalous rule recognized in some States (post, § 1415), the oppo
nent is not entitled to a duplicate cross-examinati('n then and there, in addi
tion to the one already afforded in the deposition. But undoubtedly the trial 
Court has power to permit such cross-examination if the circumstances show 
that it would assist in reaching the truth. 

§ 139'. I Cases cited pOBI. § 1399 (con
frontation). § 1841 (~equestration of wit
nesses). and the following; 1876. Crowe v. 
PeterJ. 63 Mo. 429. 433 (on a suggestion that 
the defend:mt was by gestures and looks 
intimidating a witness. he W!19 ordered from 
the room; held. erroneous. because it pre
vented his aid in the cross-examination; but 
a change of position. etc .. might have been 
required; this is unsound. because it was 
the party's own fault); 1917. Anderson v. 
Snyder. 91 Conn. 404. 99 Atl. 1032 (fraud of 
an Bgent; the plaintiff being aged and infirm. 
her deposition was to be taken at her home; 
the defendant demanding to be present per
sO'lally. this was refused by the plaintiff's 
attorneys because of the mental disturbing 
effect upon the plaintiff. but whether as wit
nesa or as an individual does not appear; 
deposition excluded. the defendant's claim to 
be present being sanctioned). 

Conversely • lack of cOllnsel is not necessarily 
a defect; 1919. People v. Caballero. 41 Cal. 
App. 146. 182 Pac. 321 (apph'ing P. C. § 686. 
subd.3). 

For intimidation bI/ 1M CTolIlI"ezaminer. see 
ante. AI 781, 786. 

21817. R. II. Smith. R. &; R. 339 (admis
sible); 1817. R. v. Forbes. Holt 599. Chambre. 
J. (inadmissible); 1845. R. to. Hake. 1 Cox Cr. 
226 (tho \\itness' deposition was taken and 
authenticated on the 28th; on the 29th. the 
defendant and two co-defendants being present 
for the first time. and the witness also being 
present. the deposition was read O\'er to nil the 
defendants; it was not re-signed by the magis
trates; Erie. J.; "The reading of it in the 
prisoner's presence is equivalent to a taking of 
it in his presence .••. The object is to afford 
to the party charged an opportunity for cross
examination. Such an opportunity has been 
held to be afforded by a reading over of the 
deposition where there is one prisoner only; 
the object is not the less secured because there 
are many prisoners "); 1852. R. II. Day. 6 Cox 
Cr. 55. Platt. B. (the mere reading over to 
the accused a deposition already taken is not 
enough). 

Whether the lOBB of a document whose 
oenuinenea8 is disputed should exclude the testi
mony of an expert who has studied it. by 
reason of the consequent impossibility oC cross
examining him upon ita details. is a quostion 
involving the principles of handwl'iting testi
mony (ante. U 697. 1185. post, § 2015). 
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SUB-TITLE I (continued): THE HEARSAY RULE SATISFIED 

TOPIC II: BY CONFRONTATION 

CHAPTER XLV, 

1. Genera.l Principle of Confrontation 

§ 1395. Purpose and Theory of Con
frontation. 

§ 1396. Witness' Presence before Tri
bunal ma.y be Dispensed with, if not Ob
tainable. 

§ 1397. Effect of Constitutional Sanc
tion of Confrontation. 

§ 1398. Same: State of the Law in 
the Various Juri.'1dietions. 

§ 1399. Confrontation, as requiring the 
Tribunal's or the Defendant's SIght of the 
Witness. 

2. Circumstances of Necessity making 
the Witness' Personal Presence 
Unavailable 

§ 1401. Preliminary Distinctions ; 
(a) Deposition and Testimony; (b) Civil 
and Cnminal Cases; (e) Taking and Using 
a Deposition. 

§ 1402. General Principle of Necessity 
or Unavailability. 

§ 1403. Specific Cases of Unavailability: 
(1) Death. 

§ 1404. Same: (2) Absence from Juris
diction. 

§ 1405. Same: (3) Disappearance; In
ability to Find; (4) Opponent's Procure
ment. 

§ 1406. Same: (5) Illness, Infirmity, 
Age, preventing Attendance. 

§ 1407. Same: (6) Imprisonment; (7) 
Official Duty or Pdvilege; (8) Distance 
of Travel. 

§ 1408. Same: (9) Insanity, or other 
~entaIIncompetency. 

§ 1409. Same: (10) Intercstor Privilege. 
§ 1410. Same: (11) Infamy. 
§ 1411. Same: Statutes affecting Dep

ositions 'de bene esse.' 
§ 1412. Same: Statutes affecting Dep

ositions 'in perpetuam memoriam.' 
§ 1413. Same: Statutes affecting 

Former Testimony. 
§ 1414. Proof of Unavailability of Wit

ness. 
§ 1415. If Witness is Available for Testi

fying, Deposition is not Usable. 
§ 1416. Same: Rule not Applicable 

(1) to Deposition of Party-Opponent. or 
(2) to DeJlosition containing Self-Con
tradiction; but applicable (3) to Deposi
tion of Opponent's Witness, and (4) to 
Former Testimony in ~alicious Prosecu
tion. 

§ 1417. Same: Exceptions to the Rule 
for (1) Chancery and analogous Proceed
ings; (2) Commissions by' Dedimus Potesta
tem'; (3) Deposition 'in Perpetuam Me
moriam'; (4) \ViII-Probates; (5) Bastardy 
Complaints; (6) Sundry Cases. 

§ 1418. Anomalous Jurisdictions 
which No Necessity suffices to admit. 

• 
10 

1. General principle of Confrontation 

§ 1395. PUl'pose and Theory of Confrontation. In the period when the 
Hearsay rule is being established, and 'ex parte' depositions are still used 
against an' accused person (ante, § 1364), we find him frequently protesting 
that the witnesses should be "brought face to face", or that he should be 
" confronted" with the witnesses against him. The final establishment 
of the, Hearsay rule, in the early 1700s, meant that this protest was sanc
tioned as a ju:.t one, in other words, that Confrontation was required. 
What was, in principle, the meaning and purpose of this Confrontation? So 
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far as there is a rule 01' Confrontation, what is the process that satisfies this 
rule? 

It is generally agreed that the process of confrontation has two purposes, 
a main and essential one, and a secondary and subordinate one: 

(1) The main and essential purpose of confrontation is to ,yecure for the 
opponent the opportunit!/ of c70ss-e;raminatioll. The opponent demands con
frontation, not for the idle purpose of gazing upon the witness, or of being gazed 
upon by him, but for the purpose of cross-examination. which cannot be had 
except by the direet and personal putting of questions and obtaiJlin~ of im
mediate answers. That this is the true and essential significullcc of con
frontation is demonstrated by the language of counsel and judges from the 
beginning of the Hearsay rule to the present day: 1 

1680, L. C .. J. HALE, Pleas of the Crown, I, a06 (romm('ntin/.: on St. :; & 6 Edw. VI, 
P. 12, § 12 (1552) j "which said accusers [of treason} at the time of the arraignment of the 
party accused, if they be then living, shall be brought in person hefore the part,l' so accused, 
and al'ow and maintain that that they have to sa~' to prove him guilty"): "Yet in case of 
treason, where two I\itnesses [i.e. accusers] are required, such an examination [before a jus
tice of peace] is not allowable, for the statute requires that they 1)(' produced upon the ar
raignment in the presence of the prisoner, to the end that he lIIay cross-examine them." 

1696, Fenwick's Trial, 13 How. St. Tr. 591, 6:38, 712 (before the House of Commons). 
Sergt. Lord (for the prosecution): "We hal'e 2\Ir. Goodman's examilllltion under the hand 
of Mr. Vernon; we pray it may be read." Sir B. Slw/l'/!r (for the aC('use(I): "2\Ir. Speaker, 
... I humbly oppose the reading of this examinatioll, as /Jot agreeahle to the rules of prac
tice and cvidence, and that which is wholly new. . .. ~() drpositioll of a !>l'rson can be 
read, though beyond sea, unless in cases where the part~' it is to he read against was prh',v 
to the examination and might have cross-examined hilll or cxamined to his eredit, if he 
thou~ht fit. . .. Our law requires persons to appear and gh'e their testimon~' • l'iI'a VO<'C' j 

and we see that their testimony appears credible or not by their \'Cr~' countenances and the 
manner of their delivery j and their fliisity lIlay sometimes be discoI'ered hy questions that 
the party may ask them, and by examining them to particular cireumstanres which may lay 
open the falsity of a well-laid scheme, which otherwise, as he himself had put it together, 
might hal'e looked well at first j and this we are deprived of, if this examination should be 
admitted to be read .. " We oppose it at present for that we were not present nor privy 
nor could have cross-examined him." Sir T. Powi8, arguing: .. How contrary this is to n 
fundamental rule in our law, that no evidence shall be given against a man, when he is on 
trial for his life, but in the presence of the prisoner, because he may cross-examine him who 
gives such ('I'idence j and that is due to every man in justice." 

1720, Dul.·e of Dor,vet v. Girdler, Finch's Pree. Ch. 531: "The other side ought not to 
be deprived of the opportunity of ronfronting the witnesses and examining them publicly, 
which has always heen found the most effcctual method for discovering of the truth," 

1827, .Mr. Jeremy Belli/lain, Rationale of Judicial Evidence, h. rIl., c. XIX: "Under the 
head of Confrontation may be found whatever advances (scllnty indeed they will be seen 
to be) have been made in Roman procedure towards the introduction of that universal 
and equal system of interrogation above delineated and proposed,· consequently what
ever part has becn covered by the Roman law of the ground covered by the operation called 
Cross-examination in English law. The operation hIlS two professed objects: one is the 
establishing the identity of the defendant, viz. that the person tJllIS produced to the deponent 
is the person of whom he has been speaking; the other is that an opportunity may be nfforded 
to the defendant, in addition to whatever testimony may have m.'en delivered to his dis-

§ 1395. I &>e nlso Blackstone, Commcntarictl, III, 313. 
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advantage, to obtain thc c.'ttraction of such other part (if any) of the facts \\;thin the knowl
edge of the deponent as may operate in his favor. . .. [It is in Continental law] an imper
fect modification of cross-examination, ... a faint shadow of it." 

1856, BARTI.t:y. C. J .. in Sl/I/Imon.~ v. Staic, 5 Oh. St. 341: "Evidence of the statements 
of a deceased witness on a former trial ... would secm to be now confined to cases where 
opportunity for cross-examination had been afforded. and therefore to cases whe~e the ac
eused had been confronted by the deceased witness when the testimony was gh'en on the 
former trial." 

1865, WIJOIlWARD, C. J .. in lIou'8er v. Com .• 51 Pa. a:3i: "Confronting witnesses docs 
not mean impeaching their character, hut lIIeans cross-examination in the presence of thl' 
accused. When the cOlllmon law of England was transported to these colonies, it gave a 
person chargcd with a capital crime no compulsory process to obtain witnesses and entitled 
him to no examination by himself or his counsel of witnesses brought against him .... 
To remedy this state of the law, our constitutions all declared what statutes had then 
provided in England that the accused should have an impartial trial by jury, should 
have process for witnesses and be entitled to eOlmsc\ to examine thelll, and to cross-examine 
those for the prosecution in the presence of (ronfroniillg) the accused." 

18i6, BOHE~IAX, J .. in U. S. v. Re!lnoid8, 1 Utah :322: "On the former trial shc was Ullll!'r 
oath. and subject to cross-examination by the defendant, and then he was confronted b~' 
the witness. The main objects of producing the witness upon the stand had been attained." 

IS!) 1. E.\H1" .1., in People \'. Fi.~h. 12.'i X. Y. 150, 26 X. E. 3 H): .. It is quite a valuable 
right to a prisoner to he confronted upon his trial with the witnesses against hilll. so that 
he lIlay cross-examine them and the jury see them and thus judge of thcir eredibility .... 
The evidence of the witness was taken ill his presence where he had the opportunity to 
cross-examine him. where he did infact cross-examine him, and thus hc had nil the protection 
that the Bill of Rights and the Constitution were intended to SC('ure him." 

Thus the main idea in the process of confrontation is that of the opponent's 
opportunit:-· of cross-examination; the former is merely the dramatic feature. 
the preliminary measure. appurtenant to the latter. 

The following historical incident is a telling illustration of the value of Con
frontation as an expedient for subjecting witnesses to cross-examinations: 

178!). Col. George Rogers Clark. lI.Iemoir on The Conque~t of tIll' Illinois (ell. Quaif!'. 
1920), p. 42: "During the night I sent for several indi\·idua)s. from whom I sought to pro
cure information. but obtained very little that was not already known to us. We learned, 
however. that the condu('t of sen'ral of the inhabitants indicated th(,1II to he inclined to 
the American cause; that a large II1l1Jlber of I nllians were in the neighborhood of Cahokia, 
sixty miles distant; that l\lr. Cerrc. a leading mer(,hant and one of our most inveteratl' 
enemic~. had left Kaskaskia with a large quantity of fur~ a few days before, and that he wa!! 
then in ~t. Louis, the Spanish capital. but his wife and family were still in town, together 
\\;th a considerable quantity of goods whi('h woul<l be useful to ollr men. 

"In addition to Cerrc, information was given lI1e about numerous other indi,;duals. I 
at once suspected that the object of the informers was to make their peace with me at the 
expense of their neighbors. and my situation demandell of me too much caution to permit 
giving them much satisfaction. I found ('~'rrc to he one of the most eminent men of the 
country, with great influence over thc people. I had some suspieion that his accusers were 
probably in debt to him, and hrn('e desired to ruin him. . .. I immediately caused a 
guard to be stationell at his house and his stores to be sealed along ,,;th all the others. I 
did not doubt that when he should hear of this he would be extremelv anxious for nn inter-• 
view. . .. Agrecably to my l·xp<'Ctation. upun learning the situation of affairs he re-
solved to· return. but hearing that there was a guard kept at his huuse alone, and that several 
persons IU1II attempted to ruin him with their informatiun to me, he was advised not to ('ross 
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the river without a safe-conduct. . .. I absolutely refused it, and intimated that I wished 
to hear no more on the subject; nor would I hear any person who had anything to say in 
vindication of him. I told them I understood Mr. Cerre to be a sensible man. If he were 
innocent of the allegation against him, he would not be afraid to surrender himself. I added 
that his backwardness seemed to prove his guilt, and I felt very little concern about him. 

"I suppose rumor immediately carried this information to him, for in a few hours he 
crossed over thc rivcr and, without stopping to visit his family, presented himself before 
me. I told him that I supposed hc was aware of the charges preferred against him, particu
larly that of inciting the Indians to murder, a crime that ought to be punished by all people 
who should be fortunatc enough to gct such culprits into their power; and that his recent 
backwardness about surrendering himself convinced me of his guilt. He replied that he 
was merely a merchant, that hc never concerned himself about affairs of state further than 
the interest of his trade required. . .. He defied any man to prove that he had ever in
cited the Indians to war; many people, on the contrary, had often heard him express his 
disapproval of the cruelty of such proceeeings. He said there were several people in town 
who were deeply indebted to him, and it might be the object of some of them to extricate 
themselves from their debts by ruining him. . . . 

"Without making any further reply, I told him to withdraw into another room. The 
whole town was anxious to know his fate. I sent for his accusers, who were followed by a 
large number of townsmen, and had Mr. Cerre called in. I perceived plainly the con
fusion into which they were thrown by his appearance. I stated the case to the whole as
sembly, teU;ng them that I never condemned a man unheard. I said that Cerre was now 
present, and I was ready to do justice to the world in general by punishing him if he were 
found guilty of inciting to murder, or by acquitting him if he proved innocent of the charge. 
I closed by desiring them to submit their information. Cerre undertook to speak to them, 
but was ordered to desist. His accusers began to whisper among themselves and to retire 
for private conversation. At length only one out of six or seven was left in the room, and 
I asked him what he had to say to the point in question. In short, I found that none of 
them had anything to say! 

"I gave them a suitable reprimand; and after some general conversation informed l\fr. 
Cerre thllt I was happy to find he had so honorably acquitted himself of so black a charge. 
I told him he was now at liberty to dispose of himself and property as he pleased. If he 
chose to beeome a citizen of the United States, it would give us pleasure. If he did not, he 
was at full liberty to do as he wished. He made many acknowledgments and concluded 
by saying that many doubts he had entertained were now cleared up to his satisfaction, and 
that he wished to take the oath of allegiance immediately. In short, he became a most 
valuable man to us. Simple as this transaction may appear, it had great weight with the 
people, and was of infinite service to us. " 

(2) There is, however, a secondary advantage to be obtained by the personal 
appearance of the witness; the judge and the jmy are enabled to obtain the 
elusive and incommunicable evidence of a witness' deportment while testifying, 
and a certain subjective moral effect is produced upon the witness.2 This 

I In the earlier and more emotional periods. 
this confrontation was supposed (more often 
than it now is) to be able to unstring the nerves 
of a false witness; the following is merely one 
example: 1678, Atkins' Examination, 6 How. 
St. Tr. 1473, 1481 (one Captain Atkins was tho 
chief witness against the accused. also named 
Atkins; the accused tells that at his examina
tion, Lord Shaftcsbury said, .. 'Pray look one 
another in the face', so we gazed very earnestly, 
Bnd my lord Shaftesbury went on, speaking to 
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Captain Atkins, • Come, Captain Atkins, con
fess truly and ingenuously, have you belyed 
Mr. Atkins or no?' . .. After this sort my 
lord Shaftesbury pressed Captain Atkins very 
home; and while he was doing so, and we look
ing steadfastly upon each other, Captain 
Atkins' countenance changed very white; 
which I taking notice of. and observing to the 
lords, my lord marquis of Winchester cried, 
. Where, where? I don't see it' "). 

The great dramatist alludes to this earlier 
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subordinate advantage has been expounded in the following passages: 3 

1836, PUTNA~l, J., in Com. , •. Richards, 18 Pick. 437; "[Even] if you get the whole, it 
is very defective; for you cannot have a true representation of the countenance, manner, 
and expression of the deceased witness, which either confirmed or denied the truth of the 
testimony." 

1857, RYL,um, J., in State v. JfcO'Blellis, 24 Mo. 421; "There are many things, aside 
from the literal import of the words uttered by the "itness while testifying, on which the 
value of his evidence depends. These it is impossible to transfer to paper. Taken in the 
aggregate, they constitute a vast moral power in eliciting the truth, all of which is lost 
when the examination is had out of court and the mere words of the witnes3 arc reproduced 
in the form of a deposition." 

1882, CA.\lPBELL, J., in People v. Sligh, 48 Mich. 56; "The production of witnesses in 
open court is one of the best means of trying their credit; and everyone knows how diffi
cult it is to judge from written testimony of the demeanor and appearance which strike those 
who examined them. Still more difficult must it be' to have the testimony reproduced." 

1860, Chief Justice App},ETo:-', Evidenee, 220; "The witness present, the promptness and 
unpremeditatedness of his answers or the reverse, their distinctness and particularity or 
the want of these essentials, their incorrectness in generals or particulars, their direct
ness or evasiveness, are soon detected. . .. The appearance and manner, the voice, the 
gestures, the readiness and promptness of the answers, the evasions, the reluctance, the 
silence, the contumacious silence, the contradictions, the explanations, the intelligence 
or the want of intelligence of the "itness, the passions which movc or control fear, love, 
hate, envy, or revenge are all open to observation, noted and weighed by the jury." 

This secondary advantage, however, does not arise from the confrontation of 
the opponent and the witness; it is not the consequence of those two being 
brought face to face. It is the witness' presence before the tribunal that 
secures this secondary advantage, which might equall~· be obtained whether 
the opponent was or was not allowed to cross-examine. In other words, 
this secondary advantage is a result accidentall~' associated with the process 
of confrontation, whose original and fundamental object is the opponent's 

• • 

§ 1396. Witness' Presence before Tribunal ma.y be Dispensed with, if not 
Obtainable. The question, then, whether there is a right to be confronted 
with opposing witnesses is essentially a question whether there is a right 
to cross-examine. If there has been a Cross-examination, there has been a 
Confrontation. The satisfaction of the right of Cross-examination (under the 
rules examined an ie, §§ 1371-1393) disposes of any objection based on the 
so-called right of Confrontation. . 

Nevertheless, the secondar.y advantage, incidentally obtained for the 
tribunal by the witness' presence before it the demeanor-evidence is an 
conception, still current in his day : King 
Richard: .. Then call them to our presence; 
face to face. And frowning brow to brow, our
selves will hear The Ilccuser and the accused 
freely speak" (Richard 11, I. 1). 

The French practice still shows this notion of 
confrontation, in liveliest manuer; illustra
tions will be found in tim French trials quoted 
in the Appendix to Sir J. F. Stephen's History 

VOL. III 7 97 

of the Criminal Law, and in those reported 
in Albert Batailles' "Causes criminellea et 
mondaines", 1895 and earlier years. 

I t would be in tercsting to trace this earlier 
notion carefully in Howell's State Trials, until 
its merger in the 1700s with the principle ot 
cross-examination. 

I So also Blackstone, III, 373. 

• 



• 

§ 1396 RIGHT OF CONFRONTATION [CHAP. XLV 
• 

advantage to be insisted upon wherever it can be had. No one has doubted 
that it is highly desirable, if only it is available. But it is merely desirable. 
Where it cannot be obtained, it need not be required. It is no essential part 
of the notion of confrontation; it stands on no better footing than other evi
dence to which spedal value is attached; and just as the original of a docu
ment (ante, § 1192) or a preferred witness (ante, § 1308), may be dispensed 
with in case of unavailability, so demeanor-evidence may be dispel~ed with, 
in necessity. Accordingly, supposing that the indispensable requirement of 
cross-examination has been satisfied, the only remaining inquiry is whether 
the demeanor-evidence, to be obtained by the witness' production before the 
tribunai, is available. 

This inquiry the conditions of unavailability of demeanor-evidence, by 
reason of death, illness, and the like -- remains now to be made. But first 
the effect must be considered of the constitutional sanction, in the United 
States, of the principle of Confrontation; for this has sometimes erroneously 
affected the judicial attitude towards demeanor-evidence. 

§ 1397. Effect of Constitutional Sanction of Confrontation. In the United 
States, almost all Constitutions have given a permanent sanction to the 
principle of confrontation, by provisions requiring that in criminal cases the 
accllsed shall be "confronted with the witnesses agaill.Yt him" or "brought face 
to face" with them. l The question thus arises whether these constitutional 

§ 1397. 1 Statutes are also here included: the prosecution, or is procured by the ac-
UNITED STATES: Federal: 1787, Amendment cused"); Connecticut: 1818, Art. I, § 9 (" In 
VI (" In all criminal prosecutions, the accused all criminal prosecutions, the accused shall • 
shall enjo~' the right ... to be confronted have the right . . . to be confronted by the 
with the witnesses against him "); Alabama: witnesses against him "); Delaware: 1897, 
1901, Art. I, § 6 (" In all criminal prosecutions Art. I, § 7 (" In all criminal prosecutions, the 
the accused has a right .•. to be confronted accused hath a right .•. to meet the wit-
by the witnesses against him "); Arizona: nesses in their examination face to face"); 
Canet .. 1910, Art. II, § 24 (" In criminal prose- Art. VI, § 16 (" In civil causes, when pending, 
cutions, the accused shall have the right . .. the Superior Court shall have the power, before 
to meet the witnesses against him face to judgment, ... of directing the e:ramination 
face"); P. C. 1913, § 753 (similar); Arka1l3/u: of witnesses that are aged, very infirm, or going 
1874, Art. II, § 10 (" In all criminal prosecu- out of the State, upon interrogatories' de bene 
tions the accused shall enjoy the right . . . to esse', to be rcad in e\-idencc in cllSe of the death 
be confronted with the witne~ses against or departurc of the witnesses before the trial, or 
him "); California: 1879, Art. I, § 13 (" The inability by rellSon of age, sickness, bodily 
Legislature shall have the power to provide for infirl!!ity, or imprisonment, then to attend; 
the taking, in the presence of the accused and and also the power of obtaining evidence from 
his cOUDsel, of depositions of witnesses in crim- places not within the State"); Florida: 1887, 
inal cases, other than cases of homicide, when Decl. of R., § 11 (" In all criminal prosecutions 
there is rell.l!on to believe that the witness, from the accused shall have the right •.. to meet 
inability or other cause, will not attend the the witnesses against him face to face ") ; 
trial"); P. C. § 686 ("In a criminal action the Georaia: 1877, Art. I, § I, par. 5 and Rev. C. 
defendant is entitled ..• to be confronted 1900, § 6361 ("Every person charged with an 
with the witnesses against him, in the pres- offence against the laws of this State .•. shall 
ence of the Court"; e:rcept as quoted ante, be confronted with the witnesses testifying 
§ 1387); Colorado: 1876, Art. II, § 16 (" In against him ") ; so also P. C. 1910, § 8; HatMii: 
criminal prosecutions the accused shall have the Rev. L. 1915, § 3687 (accused "shall have a 
right ... to meet the \\itnesses against him right to meet the witnesses, who are produced 
face to face "); § 17 (" Sueh deposition [of a against him, face to face", and .. to crOBS-
witness in criminal cases) shall not be used, if, examine those produced against him ") : 
in the opinion of the Court, the personal at- IUirwUs: 1870, Art. II, § 9 (" In all criminal 
tend:moo of the witness might be procured by prosecutions the accused shall have the right 
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provisions affect the common-law requirement of confrontation, otherwise 
than by putting it beyond the possibility of abolition by an ordinary legisla
tive body. 
· •. to meet the v.itnesses face to face ") ; all criminal prosp.cutions the accused shall ha\'e 
Indiana: 1851. Art. I. § 1:1 (" In all criminal the right ... to meet the witnesses against 
prosecutions the accused shall have the right him face to face"); ,\'et'Gda: Rev. L. 1912. 
· .. to meet the \\itnesses face to face"); § 6855 ("In a criminal action. the defendant is 
Iowa: 1857. Art. I. § 10 ("In all criminal entitled ... to be confronted with the wit
prosecutions. and in cases involving the life or nesses against him in the presence of the 
liberty of !1Il individual. the accused shall have Court"; but pro\ision is made for use of testi
a [right ... to be confronted \'ith the v.it- mony taken on preliminary hearing); New 
nl'sses against him "); Kansas: 1859. Bill of Hampshire: 1793. Part I. Art. 15 (" Every sub
R .• § 10 ("In all prosecutions. the accused shall ject shall have a right ... to meet the wit
be allowed ... to meet the \\;tness face to nesses against him face to face); New Jersey: 
face "); Kentucky: 1891. § 11 (" In all cr.im- 1844. Art. I. § 8 (" In all crimillal prosecutions 
inal prosecutions the accused has the right the accused shall have the right • . . to be COII

· .. to meet the \\itnesses face to face ") ; fronted with the witnesses against him"); 
Loui8iana: 1921. Art. I. § 9 ("In all criminal NewMexico: 1911.Art.IJ. §14("Inall crim. 
prosecutions the accused in every instance inal prosecutions the accused shall have the 
shall have the right ... to be confronted with right .•. to be confronted with the witnesses 
the witnesses against him"); Maine: IS19. against him"); New York: Cons. L. 1909. 
Art. 1. § 6 (" In all criminal prosecutions. the Civil Rights § 12; North Carolina: 1868. Art. 
o.ccused shall have a right ... to be con- I. § 11 (" In all criminal prosecutions. every 
fronted by the witnesses against him ") ; man has the right . . . to confront the accusers 
M arylalld: 1867. Dec!. of R .• Art. XXI (" In and witnesses with other testimony") ; North 
all criminal prosecutions every man hath a Dakota: 1889. I. 13 (no provision on this sub
right ... to be confronted \\ith the v.itnesses ject); Compo L. 1913. § 10393 (" In all criminal 
ugainst him. . . . to examine the witnesses for prosecutions the party accused shall have the 
and aguinst him on oath"); Massachusetts: right ... to meet the witnesses against him 
1780. Decl. of R .• Art. 12 (" Every subject ~hal1 face to face "); Ohio: 1851. Art. I. § 10. as 
have a right to produce all proofs that may be amended 1912 (" In any trial in any court the 
favorable to him; to meet the v.itnesses party accused shall be allowed ... to meet 
against him face to face "); Gen. L. 1920. C. the witness face to face; ... but provision 
26:1. § 5; Michioan: 1908. II. § 19 (" In every may be made by law for the taking of the dep
criminal prosecution. the accused shall have the osition by the accused or by the State. to be 
right . . . to be confronted with the v.itnesses used for or against the accused. of any witness 
against him "); Compo L. 1915. § 15623 (to whose attondance cannot be had at the trial. 
"meet the v.itnesses who are produced against always securing to the accused means and the 
him face to face"); Mimlesota: 1857. Art. I. opportunity to be present and with counsel at 
§ 6 (" In all criminal prosecutions the accused the taking of sUl'h deposition and to examine 
shall enjoy the right ... to be confronted with the witness face to face as fully and in the same 
the witnesses against him"); ilfi8si8sippi: manner as if in court") ; Oklahoma: 1907.Art. 
1890. Art. III. § 26 ("In all criminal prosecu- II,. §20.Comp.St.1921. §2349 ("In a criminal 
tions the accused shall have a right ... to be action the defendant is entitled • • • to be con
confronted by the v.itnesses against him ") ; fronted with the witnesses against him in the 
Mi88ouri: 1875. Art. II. § 22 ("In criminal presence ofthe Court") ; Oreoon: 1859. Art. I. 
prosecutions the accused shall have the right § 11 (" In all criminal prosecutions. the accused 
· .. to meet the witnesses against him face to shall have the right .•. to meet the witnesses 
faN"); MOlltana: 1889. Art. III. § 16 (" In face to face "); Penn8yl~ania: 1874. Art. I. § 9 
all criminal prosecutions the accused shall have (" In all criminal prosecutions. the accused 
the right ... to meet the witnesses against hath a right . . . to meet the witnesses face to 
him face to face"); § 17 ("[In criminal pro- face"); Philippine Islaruis: U. S. St. 1916. 
ceedings. if a witness] cannot give security. his Aug. 29. C. 416. § 3. 39 State. 546. Code 
deposition shaH be taken in the manner ple- 1919. §4112 (Bill of Rights); P. I. P. C. 
scribed by law. and in the presence of the ac- 1911. Gen. Order 58 of 1900. § 15 ("to be 
cused and his counsel. or without their pres- confronted at the trial by and to 
ence. if they shall fail to attend the examination amine the witnesses against him"; with a 
after reasonable notice of the time and place proviso as to using former testimony for 
thereof. Any deposition authorized by this the prosecution. like Ca!. P. C. § 686. quoted 
section may be received as evidence on the trial. ante. § 1387) ; Porto Rico: U. S. St. 1917. Mar. 
if the witness shall be dead or absent from the 2. § 2.39 Stats. 951. Code 1919. §4043 (Bill of 
State"); Rev. C. 1921. § 1161. (like Const. Art. Rights); P. R. Rev. St. &; C. 1911. § 6022 
III. § 16); Nebraska: 1875. Art. I. § 11 (" In (quoted po~ § 1411); 1904. People 1>. Bat-
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The only opening for argument lies in the circumstance that these brief 
provisions are unconditional and absolute in form, i.e. they do not say that the 
accused shall be confronted "except when the witness is deceased, ill, out 
of the jurisdiction, or otherwise unavailable ", but imperatively prescribe 
that he " shall be confronted." Upon this feature the argument has many 
times been founded that, although the accused has had the fullest benefit 
of cross--examining a witness now deceased or otherwise unavailable, never
theless, since the witness' presence before the tribunal is constitutionally in
dispensable, his decease or the like is no excuse for now dispensing with his 
presence. 

That this argument is unfounded cannot be doubted; and the answer to it 
may be put in several forms: 

(1) There never was at common law any recognized right to an indis
pensable thing called Confrontation as distinguished from Cross-examination. 
There 10as a right to cross-examination as indispensable, and that right was 
involved in and secured by confrontation; it was the same right under dif
ferent names. This much is clear enough from the histor~" of the Hearsa~' 
rule (ante, § 1364), and from the continuous understanding and exposition 
of the idea of confrontation (ante, § 1395). It follows that, if the accused 
has had .the benefit of cross-examination, he has had the very privilege se
cured to him by the Constitution.2 

tidtini. 5 P. R. 120 (U. S. Constitution Am. VI. 
assumed to be applicahle); Rhode Island: 
1842. Art. I. § 10 (" In all criminal prosecutions. 
the accused shall enjoy the right ••. to be 
confronted with the witnesses against him ") ; 
South Carolina: 1882. Art. I. § 13 ("Every 
person shall have a right .•. to meet the 
witnesses against him face to face "); 1895. 
Art. I. § 18 (" In all criminal prosecutions the 
accused shall enjoy the right ... to be con
fronted with the witnesses against him ") ; 
C. Cr. P. 1922. § 951; South Dakota: 1889. 
Art. VI, § 7 (" In all criminal prosecutions. the 
accused shull havA the right •.• to meet the 
witnesses against him face to face "); Rev. C. 
1919. § 4410 (an accused is entitled "to meet 
the witnesses against him face to face ") ; 
Tennessee: 1870. Art. I. § 9 (" In all criminal 
prosecutions. the accused hath the right •.. 
to meet the witnesses face to face "); so also 
Shannon's Code 1916. § 7355; Texas: 1876, 
Art. 1, § 10. as amended 1910 (" In all criminal 
prosecutions, the accused . • • shaIl be con
fronted with tbe witnesses against him. 
.•. except that where the witness resides out 
of the State and the offense charged is a viola
tion of any of the anti-trust laws of this State. 
the defendant and the State sha1l have the right 
to produce and have the evidence admitted by 
deposition "); Rev. C. Cr. P. 1911, § 4 (same, 
down to the exception); § 24 (defendant 
shall be confronted. etc .... except in certain 
cases provided for in this code where deposi-

tions hn.ve been taken "); Utah: 1895. Art.!. 
§ 12 (" In criminal prosecutions the accused 
shall have the right ... to be confronted by 
the witnesses against bim "); Compo L. 1917. 
§ 8553 (like Cal. P. C. § 686 without the 2d 
exception); Ve/'mont: Ch. I. Art. 10 (" In all 
prosecutions for criminal offences. a person 
hath a right ... to be confronted with the 
witnesses"); so also Stats. 1894. § 1861; 
Viroinia: 1902. Art. I. § 8 ("In all criminal 
prosecutions. a man hath a right ... to be 
confronted with the accusers and witnesses ") ; 
Washinoton: 1889. Art. I. § 22 (" In criminal 
prosecutions, the accused shall have the right 
. . • to meet the witnesses against him face to 
face"); West Viroinia: 1872. Art. III, § 14 
(" In all such trials (of crimes and misde
meanors]. the accused shall. • . be con
fronted with the witnesses against him ") ; 
Wisconsin: 1848. Art. I. § 7 (" In all crim
inal prosecutions the accused shall enjoy 
the rigbt . . . to meet the witnesses face 
to face"); Wyomino: 1889. Art. I. § 10 
(" In all criminal prosecutions the accused 
~hall have the right ... to be confronted 
with the witnesses against him "). 

• This first answer plainly disposes of all ob
jections to the use of cross-examined deposi
tions and former testimony. But the use of 
dying declarations and other exceptional 
statements can only be met by tho further 
answers set forth in (2) and (3). 
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(2) Moreover, this right of cross-examination thus secured was not a right 
devoid of e:rceptions. The right to subject opposing testimony to cross
examination is the right to have the Hearsay rule enforced; for the Hearsay 
rule is the rule requiring cross-examination (ante, § 1362). Now the Hear
say rule is not It rule without exceptions; there never was a time when it 
was without exceptions. There were a number of well-established ones at 
the time of the earliest constitutions, and others might be expected to be 
developed in the future. The rule had always involved the idea of excep
tions, and the constitution-makers indorsed the general principle merely as 
such. They did not care to enumerate exceptions; they mereI~' named and 
described the principle sufficient1~' to indicate what was intended, just as 
the brief constitutional sanction for trial by jury, though absolute in form, 
did not attempt to enumerate the excepted cases to which that form of trial 
was appropriate nor to describe the precise procedure involved in it, just 
as the brief prohibition against " abridging the freedom of speech " was not 
intended to ignore the exception for defamatory statements, just as the 
brief guarantee of the right to have counsel was not intended to prohibit a 
prosecution where no counsel could be found by the accused, just as the 
prohibition against involuntary servitude does not abolish the father's 
common-law right to the services of his child. The rule sanctioned by the 
Constitution is the Hearsay rule as to cross-examination, with all the 
exceptions that may legitimately be found, developed, or created therein. 

(3) The net result, then, under the constitutional rule, is that, so far a.s 
testimony is required ~mder the Hearsay rille to be taken infra-jlldicially, it 
shall be taken in a certain way, namely, subject to cross-examination, not 
secretly or 'ex parte' away from the accused. The Constitution does not 
prescribe what kinds of testimonial statements (d~'ing declarations, or the like) 
shall be given infra-judicially, this depcnds on the law of Evidence for the 
time being, but only what mode of procedure shall be followed i.e. a 
cross-examining procedure in the case of such testimony as is required 
by the ordinary law of Evidence to be given infra-judicially.3 

These answers are represented in the following passages: 

1852, LIDIPKIN, J., in Campbell v. State, 11 Ga. 374: "The admis~ion of dying declara
tions in evidence was never supposed in England to violate the weU-established principles 
of the common law that the witnesses against the accused should be examined in his pr~s
ence. The two rules have co-existed there certainly since the trial of Ely in li20, and arc 
considered of equal authority. . .. The right of a party accused of a crime to meet the 
witnesses against him face to face is no new principle. It is coeval with the common law. 
Its recognition in the Constitution was intended for the twoCold purposes of giving it promi· 
nence and permanence." 

1852, YERGER, J., in Lambeth v. State, 23 Miss. 322, 357: "The admission of these [d~;ng) 
declarations was established as a rule of evidence by the Courts of the common law, almost 

• 

coeval with the foundations of that law itself. The general principle of the common law 

'The above text was approved and adopted State r. Heffernan, 24 S. D. 1,123 N. W. 87 
in the opinion of McCoy, J., for the Court, in (1909). 
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with few exceptions, has always been that' hearsay evidence' could not be admitted. But 
simultaneous with the adoption of this rule, an exception was made to it in the case of the 
'dying declarations' of the deceased on the trial of a party charged with his murder .... 
When the bill of rights was adopted by the framers of our Constitution, they were aware of 
this rule of evidence of the common law. They found it adopted into and forming a part of 
the jurisprudence of the country. The object they had in view, in adopting the clause re
ferred to, was not to introduce a new or abolish an old rule of evidence. Their intention 
was not to declare or specify the nature, character, or degree of evidence which the Courts 
of the country should admit. Their aim was simply to re-assert a cherished principle of 
the common law which had sometimes been violated in the mother country in political 
prosecutions; leaving to the Courts to decide, according to the rules of law, upon the na
ture and kind of evidence which a witness, when confronted with the accused, might be 
permitted to give." 

1856, BARTLEY, C. J., in Summo/UJ v. State, 5 Oh. St. 341: "This right ... has ap
plication to the personal presence of the witness on the trial and not to the subject matter 
or competency of the testimony to be given. . .. If the right secured by the bill of rightil 
applied to the subject matter of the evidence, instead of the 'witness it would exclude in 
criminal cases all narration of statements or declarations by other persons heretofore re
ceived as competent evidence." 

1857, LEONARD, J., in State v. McO'Bleni8, 24 Mo. 416, 435: "The purpose of the people 
was not, we think to introduce any new principle into the law of criminal procedure, but 
to secure those that already existed as part of the law of the land from future change by 
elevating them into constitutional law ... , It was never supposed in England, at any 
time, that this privilege was violated by the admission of a dying declaration, or of the 
deposition of a deceased witness under proper circumstances; nor, indecd, by the reception 
of any other hearsay evidence established and recognized by law as an exception to the rille . 
. . , These ex(.'Cptions to the general rule were never considered violations of the rule it
self; they grew out of the necessity of the case, and are founded in practical wisdom." Ry
LAND, J.: "The provision ... does not make a new rule of evidence i it does not declare 
what may be or may not be proper and lawful evidence on the trial of a criminal proseclI
tion; it relates to the position of the witness in lawfully detailing such facts as may be law
fully submitted to the jury in a criminal prosecution. . ., He must be in court. So must 
the accused. He shall not detail his knowledge of the facts in a dark or secret chamber. 
in the absence of the accused, to be aftenvards read against the accused before the jury." I 

1909, McCoY,J., in Statev. HeffenUJ.n, 24 S. D. I, 123 N. W. 87: "It is generally agreed 
that the process of confrontation has two purposes the main and essential one, and a 
secondary one. '1'he main and essential purpose of confrontation is to secure the opportunity 
of The opponent demands confrontation, not for the idle purpose of 
gazing upon a witness or of being gazed upon by him, but for the purpose of cross-examina
tion, which cannot be had except by the direct and personal putting of questions and obtaining 
immediate answers. That this is the true and essential significance of conf:ontation is 
demonstrated by counsel and judges from the beginning of the hearsay rule to the present 
day. There is, however, a secondary advantaga to be obtained from the personal appear
ance of the witness. The judge and jury are enabled to obtain the elusive and incommuni
cable evidence of a witness' deportment while testifying, and a certain subjective moral 
effect is produced upon the witness. This secondary advantage, however, does not arise 
from the confrontation of the opponent and the witness. It is not the consequence of those 
two being brought face to face. It is the witness' presence before the tribunal that secures 
this secondary advantage, which might equally be obtained whether the opponent was or 
was not allowed to In other words. this secondary advantage is a result 

• 1900. State ~.:Moore. 156 Mo. 204. 56 S. W. judicial history which will forever command 
883 ("The discussion in that case [Statc v. the admiration of the bench and bar of our 
McO'Blenis] •.. constitutes a chapter in our State"). 
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accidentally associated with the process of confrontation, whose original and fundamental 
object is the opponent's cross-examination. The witness' presence before the tribunal 
may be dispensed with if not obtainable. The question, then, whether there is a right to 
be confronted with opposing witnesses, is essentially a question whether there is a right of 
cross examination. If there has bcen a cross-examination, there has been a confrontation. 
The satisfaction of the right of cross-examination disposes of any objection based on the 
so-called right of confrontation. Nevertheless, the secondary advantage incidentally ob
tained for the tribunal by the witness' presence before it the demeanor-evidence is 
an advantage to be insisted upon whenever it can be had. No one has doubted that it is 
highly desirable if only it is available. But it is merely desirable. Where it cannot be ob
tained, it need not be required. It is no essential part of the motion of confrontation. It 
stands on no better footing than other evidence to which special value is attached, and just 
as the original of a document, or a preferred witness may be dispensed with in case of un
availability, so demeanor-evidence may be dispensed with in a similar necessity. Accord
ingly, supposing that the indispensable requirement of cross-examination has been satisfied, 
the only remaining inquiry is whether the demeanor-evidence, to be obtained by the witness' 
production before the tribunal, is available. 

"This inquiry, the conditions of unavailability of demeanor-e"idence by reason of death, 
illness, and the like, remains now to be made. But first the effect must be considered of the 
constitutional sanction in the United States of the principle of confrontation; for this has 
often erroneously affectcd the judicial attitude towards demeanor-evidence. In the United 
States most of the Constitutions have given a permanent sanction to the principle of con
frontation by provisions requiring that in criminal cases the accused shall 'be confronted 
with the witnesses against him' or 'brought face to face' ",ith them. The question thus 
arises whether these constitutional provisions affect the common-law requirement of con
frontation otherwise than by putting it beyond the possibility of abolition by an ordinary 
legislative body. The only opening for argument lies in the circumstance that these brief 
provisions are unconditional and absolute in form; f.e., they do not say that the accused 
shall be 'confronted' except where the witness is deceased, ill, out of th~ jurisdiction, or 
otherwise unavailable, but imperatively prescribes that he 'shall be confronted.' Upon 
this feature the argument has many times been fOllnded that, although the accused has had 
the fullest benefit of cross-examining a ",itness now deceased or otherwise unavailable, never
theless, the witness' presence before the tribunal being constitutionally indispensable, his 
decease or the like is no excuse for dispensing with his presence. 

"That this argument is unfounded is doubtless; and the answer to it may be put in sev
eraHonns: (1) There never was at common law any recognized right to an indispensahlr. 
thing called confrontation as distinguished from cross-examination. There was a right to 
cross examine as indispensable, and that right was involved in and secured by confronta
tion. It was the same right under different names. This much is clear enough from the 
history of the hearsay rule, and from the continuous understanding and exposition of the 
idea of confrontation. It follows that, if the accused has had the right of cross-examina
tion, he has had the very privilege secured to him by the Constitution. (2) Moreover, 
this right of cross-examination thus secured was not a right devoid of exceptions. The 
right to subject IJpposing testimony to is the right to have the hearsay 
rule enforced, for the hearsay rule is the rule requiring cross-examination. Now, the hear
say rule is llOt a rule without exceptions. There never was a time when it was without 
exceptions. There were a number of weIl-established ones at the time of the earliest Consti
tutions, and others might be expected to develop in the future. The rule had always in
volved the idea of exceptions, and the Constitution makers indorsed the general principle 
merely as such. They did not care to enumerate exceptions. They merely named and de
scribed the principle sufficiently to indicate what was intended. The rule sanctioned by 
the Constitution i~ the hearsay rule as to ",ith all the exceptions that may 
be legitimately found, developed, or created therein. (3) The net result then, under the 
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constitutional rule, is that, so far as testimony is required under the hearsay rule to be taken 
infrajudicially (that is, within the presence of the Court), it shall be taken in a certain way, 
namely, subject to cross examination, not secretly or 'ex parte' away from the 
accused .... 

"The former testimony of a witness who is absent from the State ., that is, beyond the 
jurisdiction of the Court is one of the well-recognized necessities within the exceptions of 
the hearsay rule. A party desiring to offer the testimony of a ",itness who is out f)f the juris. 
diction and beyond the reach of a subpoona or other compulsory process of the trial Court 
is helpless. This branch of the rule stands upon the same reasoning and basis as the former 
testimony of a deceased witness." 

1915, PET,H,ur, P. J., in Todd v. State, 13 Ala. App. 301, 60 So. 325: "There was not at 
common law any recognized right to an indispensahle thing called confrontation as distin
guished from the right of cross-examination, and this in effect has been recognized by the 
Supreme Court as to the provision of our organic law. If this is the proper interpretation 
of the clause, and we think it is, then a public record declared by law to be evidence that 
imports verity, furnishes no reason for the application of the rule, as cross-examination 
can have no application to this class of evidence. The constitutional rule of confrontation 
is hut a sanction or guaranty of the right recognized under the common law, and is subject 
to the same exceptions as then existed, and those that may be legitimately found to exist, 
developed or created in the future in consonance with the progress of human affail-s through 
necessity, expediency, or public policy. Other exceptions that may be made are but the 
necessary application of old rules to the new order of things and new conditions!' 

It is important to appreciate this, the true interpretation of the constitu
tional provisions, because the erroneous answer has occasionally been advanced 
that the" witness" who is to be " brought face to face" is merely the person 
now reporting another's former testimony or dying declaration, and that tIlUs 
the constitutional provision is satisfied by the produ{'tion of the second per
son.5 The fallacy here is that the statements of the former witness or dying 
declarant are equally testimony, since they arc offered as assertions offered 
to prove the truth of the fact asserted (ante, § 1361), and the question must 
therefore still be faced whether these testimonial statements are covered by 
the constitutional provision.6 That they are not so covered is a conclusion 
which can only be reached by the other and safer answers already noticed. 

" It is well to have the sound theory fully understood and accepted, because, 
, . if the other should temporarily prevail, its overthrow and tIle exposure of its 

// fallacies might be tIlOught to involve the overthrow of the exceptions to the 
" Hearsay rule. The revision and extension of those exceptions is gradually 

progressing, and it is well to appreciate fully that there is in this progress 
nothing inconsistent with constitutional sanctions. So bold are nowadays 

, 1837, Smith, J., in Woodside v. State, 2 
How. Miss. 665 ("{In dying declarationsl the 
murdered individual is not a witness. . •. His 
declarations are reg!lrded as fncts or circum· 
stances connected with the murder ...• It is 
the individual who swears to the statements of 
the deceased that is the witness, not the de
ceased"). 

• 1858. Napton, J., in State I). Houser, 26 
Mo. 437 (" To Bay that the witneB~ who must 
meet the accused • fnce to face' is he who re-

peats what the dying man has said. is a mere 
evasion •••. [He is not) the witness w-hol!e 
testimony is to affect the life or liberty or prop
erty of the accused. It is the dying man who 
is speaking through him, whose evidence is to 
have weigh t and efficacy sufficien t, it may be, to 
take away the prisoner's life. The living wit
ness is but a conduit-pipe, a mere organ, 
through whom this evidence is conveyed to the 
Court and jury"). 
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the attempts to wrest the Constitution in aid of crime, and so complaisant 
are the Courts in listening to fantastic and unfounded objections to evidence, 
that the permissibility of such changes should not be left in the slightest 
doubt. . / 

§ 1398. Same; State of the La.w in the Various Juridictions. (1) In 
dealing with depo,~ition8 and former test-imony of deceased or absent witnesses, 
our Courts have almost unanimously received them, when offered against the 
accused in criminal prosecutions, as not being obnoxious to the constitutional 
provision, if the right of cross-examination had been satisfied. The lead
ing opinions were rendered chiefi~' between 1840 and 1860. Up to 1886, 
apparently the only contrary precedent not overruled was an early Virginia 
case,! afterwards often cited; this professed to decide the question merely 
on English precedent, and not on constitutional grounds, and proceeded on the 
authority of an earlier English treatiEe," which in turn went upon the authority 
of Fenwick's Trial (unte, § 1364), a parliamentary decision actually to the 
opposite effect, and misunderstood by the writer of the ireatise. This early 
Virginia ruling, of so little weight in itself, served however to keep a doubt 
alive; and in the last generation a few ill-considered rulings in other juris
dictions have followed it.3 Apart from these rulings, it is well and properly 
settled that such evidence assuming always that there has been a due 
cross-examination is admissible for the State in a criminal prosecution,' 
without infringing the Constitution.4 • 

§ 1398. 1 1827. Finn v. Com., 5 Rand. 708. 
• Peake, Evidenerr, 60 (1801). 
• Ala. 1889, Anderson ~. State, 89 Ala. 12, 7 

So. ·1'29 (here the statute expressly required 
consent of the defendant; but in this case the 
deposition had been taken by the defendant. 
and was not put in by him); Ark. 1895, 
Woodruff 1:'. State, 61 Ark. 157,32 S. W. 102, 
semble (depositions; but sec the earlier cases in 
the next note); Ill. 1887, Tuckert'. People, 122 
111.583,593,13 N. E. 809 (said obiter that the 
use of depositions in a criminal case "would be 
a direct denial of the right to meet the wit
nesses face to face"; no authority cited; see 
tbe contrary later case in the lICxt note); I a. 
1871, State ». Collins, 32 Ia. 36, 40 (sec the 
contrary later case in the next note); 1905, 
State II. Mosho1', 128 Ia. 82, 103 N. W. 105, 
semble (rule not applicable in disbarment 
proceedings; but "were this a criminal case, 
the point might be well taken"); Kan. 1897. 
State ~. Tomblin, 57 Kan. 841, 48 Pac. 144, 
8e1l1ble; Ky. 1886, Kaelin ». Corn., 84 Ky. 354, 
368, 1 S. ·W. 594 (said 'obiter'; no precedent 
cited; sec contra the caso cited in the next 
note) ; Mont. 1893, Stato v. Lee, 13 Mont. 248. 
33 Pa~. 690 (but sce the later case in the next 
note); 1899, Re Wellcome, 23 Mont. 260, 58 
Pac. 711, semble; Oklo 1897. Watkins~. TJ. S., 
a Oklo 729, 50 Pac. 88; Tex. 1896. Cline ~. 
State, 36 Tex. Cr. App. ~20, 36 S. W. 1099 
(apparently attempting, in a singularly un-

enlightened opinion, to overrule the long lino of 
Texas precedents cited in tho next note); Va. 
1827, Finn V. Com., 5 Rand. 708; 1853, Com. II. 
Brogy, 10 Gratt. 722,.732 (Finn's Case ap
proyed; but nothing said of the constitutional 
question); 1909, Parks v. Com., 109 Va. 807, 
63 S. E. 462 (Finn's Case repudiated, so far as 
concerns the geneml principle; testimony of a 
deceased former witness, admitted; Finn's 
Case restricted to the case of an absent witness; 
the above text quoted). 

4 Besides the following cases. many others 
cited in the sections post, after § 1402, use such 
e\'idenee in criminal cases without expre$sly 
passing upon the constitutional question; the 
following cases represent the "iew stated above 
in tho text, except as otherwise noted: 
Fedcyal: 1851, S. V. Macomb, 5 lI'IcLean 286; 
1895, Mattox ~. U. S., 156 U. S. 237, 240, 15 
Sup. 337; 1897, Brown, J., Robertson v. 
Baldwin, 165 U. S. 275, 17 Sup. 326; 1904, 
We~t V. Louisiana, 194 U. S. 258, 24 Sup. 650 
(cross-examined testimony before a committing 
magistrate. the witness now being permanently 
a non-resident, offered against a defendant; 
held, that the only Fedl'r&1 question can be 
whether there was due process of law under 
the Fourteenth Amendment, and this is not 
thereby "iolated; the Sixth Federal Amend
ment, quoted ante, § 1397, does not control 
State legislation); 1906, U. S. V. Greene, 146 
Fed. 796, D. C.; 1906, U. S. II. Zucker, 163 
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But nevertheless the early doubt as to the constitutional propriet~' of allowing 
the prosecution to use depositions against the accused was widespread at the 

F. S. 710, 16 Sup. 641 (the Court merely de- 1914. Henwood II. Peol,le, 57 Colo. 544. 14:1 
cidcd that a suit by the Gm'crnment for duties Pac. 373 (follo\\ing Young v. People. 54. Golo 
payuble. tho pluintiff not ha\'ing chosen to :l03. 130 Pac. IOU) ; 
prosecuto criminally for the e\'osion of the talC. C01lnecticut: 1921. State v. Gaetano. 96 Conn 
was not a .. criminal prosecution" under U. S. 306. 114 At!. 82 (former testimony before th ... 
Const. Am. 6. and hence the qUI'Rtion whether magistrate of a witness now escapl·d and dis-
a deposition was properly taken in France WIIB appeared) ; 
lIot affected by that clause). In Federal Court- De/alL'are: 18,55. State v. Olh·er. 2 Houllt. 589; 
martial practice. tradition excludes depositions Florida: 1920. Blackwell v. State. 79 Fla. 709. 
in capital cases where offered by the prosceu- 86 So. 224 (former testimony of a \\;tne8s now 
tioll; tho statute still mllintain~ this irrational ill. admitted; but in this State n statute 
di~tincti()n; U. S. St. June 4. 1920. ch. V. (engineered by what ~pecial interest or prl'j-
sub~ha(Jter II. Article¥ of ''t·ar. Art. 25. udice. docs not appear) immcdiatdy proceeded 
Alabama: 1875. Horton r. State. 18 Ala. 488. to forbid the use in criminul C8SCS: St. 1921. 
495; e. 8572. No. 177 (testimony ... shall not be 
ArkaTl8cu: 1860. Pope r. State. 22 Ark. 372; admitted ugainst an accused persoll in a sub-
1881. Green r. State. 38 Ark. 304. 321; 1894. sequent trial. but the witness shall be pro-
Vaughan r. State. 58 Ark. 353. 370. 24 S. W. duced); 
885; IS95. l\Ic~llmllrn v. State. 60 Ark. 400. Georoia: 1856. Williams 1'. State. 19 Ga. 403; 
30 S. W. 762; 1918. Smith v. State. 147 Ga. 689. 95 S. E. 281 

eali/omia: 1872. People II. Murphy. 45 (witness removed to another Stllte) ; 
CuI. 137; 1884. People II. Oiler. 66 Cal. 101. Hawaii: 1916. Terr. 1'. Curran. 23 Haw. 421 ; 
4 PIlC. 1066; 1893. People v. DougllL'JS. Idaho: 181l0. Terr. v.Evans. 2 Idll. 627. 632; 
100 Cal. 1. 5. 34 Pac. 490. semble; 1895. 1890. Terr. v. Evans. 2 Ida. Hasb. 651. 23 Pac. 
Pcol,lc r. Chin Hane. 108 Cal. 597. 41 id. 697; 232; 1908. State v. Zurlenga. 14 Ida. 305. 94 
1897. People r. Sier(J. 116 CIll. 249. 251. 48 Pac. Pac. 55; 
88 (because the Constitution h88 no confronta- Illinois: 1870. Bllrnett v. People. 54 Ill. 325, 
tion-c1ause); 1897. P('ople v. Cudy. 117 CuI. 330 (former testimony); 1898. Gillespie v. 
10. 48 PIlC. 908; 1907. People v. Clark. 151 People. 176 III. 238. 52 N. E. 250; 
Cttl. 200. 90 Puc. 549 (affirming Peoplc v. Sierp; Indiana: 1911. Wilson IJ. State. 175 Ind. 458. 
"the mntter should be collsidered lIB finally 93 N. E. 609 (witness out of the State and not 
fI{Oull'd"). In this State there was originally a found); St. 1905. p. 584. § 242. BurnsAnnot. 
limitation. resting upon P. C. § 686 (quoted St. 1914. § 2118 (Ildefendunt's reque!tornotice. 
ante. § 1:387). and elCcluding testimony at a in a criminal case. to take depositions "shall be 
former in·al. ",hill' Ildmitting testimony given deemed a waiver of his constitutional right to 
before a committing magistrute. because the object to the taking of depositions by tho 
statute in term~ autllOrized thc latter only: State ", etc.) ; 
1881. People r. Chung Ah Chue. 57 Cal. 567; Iowa: 1884. State v. Fitzgerald. 63 Ia. 272. 19 
1881. People r. Qurisc. 59 Cal. 343; 1893. N. W. 202; 1911, State v. Kimes. 152 Ia. 240. 
I'copie r. Gardner. 98 Cal. 127. 131. 32 Pac. 132 N. W. 180; 1911. State v. Brown. 152Ia. 
880; 1893. People v. Gordon. 99 Ca\. 227, 233. 427. 132 N. W. 862 (applied to former testi-
33 Pac. 901; lSllS. People II. Brennan. 121 CIlI. mony of one now out of tho jurisdiction; 
495. 53 Pac. 1098 (chllrges of rapc. extortion. KaTl8cu: 1904. State v. Nelson. 68 Kiln. 566. 75 
etc.; tl'stimony at the preHminary examina- Pac. 505 (thus presumably disposing of tha 
tion exciudf:'d; reason obscure); 1901. People doubt in State 11. Tomblin. supra. n. 4); 1904. 
r. Bird. 132 Cal. 261. 64 Pac. 259 (testimony at State 1:'. Harmon, 70 Kan. 4i6. i8 PIlC. 805 
a former trial. inudmissible for the prosecution. (foregoing case approved); 1911. Stllte v. 
by reason of the omission to enumerllte such II Stewart. 85 Kan. 404. 116 Pac. 4~~ (prelim-
case in P. C. ~ 686; but the accused may use inary examination); 1912. State 1>. Gentry. 86 
such te_timony); 1904. People v. Buckley. 143 Kan. 534. 121 Pac. 352 (preliminaryexaminB-
CIlI. 3i5. 77 Pac. 169 (tl'stimony beforc the tion) ; 
magistrate. admitted for thc State; no C8SCS Kentucky: 1855. Walston v. Com .• 16 B. 
cited). But in 1911. by constitutional amend- Monr. 35; 1904. Fuqua tl. Com .• 118 Ky. 578. 
ment (quotl'd ante. § 1387. n. 2), express pro- 81 S. W. 923 (former testimony of a deceased 
\;sion was made for testimony at a former trial witness. admitted; holding that St. 1903. 
of the same cause. 80 that the foregoiug rulings § 4643. Stats. 1915. §§ 1019 a. 6643. quoted 
lire no longer effective. ('ompllre here also the post. § 14]3. and pro\;ding that the consent of 
,,('culisr local rulings under the statute for the defendant in criminal CIlSCS shall be neces-
using a atenofl1'aphic report of the testimony sary. IIPplieH in that respect "alone to thl' tl'sti-
(p08t. § 1669). mony of living witnesses so taken "); 1906. 
Colorado: 1895. Ryan v. People. 21 Colo. 119. Austin v. Com .• 124 Ky. 55. 9S S. W. 295 
4U Pac. 775 (under Const. Art. 2. sects. 16. 17) (former testimony) ; 
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bar, a hundred years ago. The doubt showed itself in the legislative omission, 
when providing authority for taking depositions generally, to make provision 
Ltnlisiana: 1876, State v. Harvey, 28 La. An 
105; 1903, State 11. Kline, 109 La. 622, 33 So. 
618; 1903, State v. Banks, III La. 22, 35 So. 
370; 1903, State v. Wheat, 111 La. 860, 35 So. 
955 (the rule is not different under the Consti
tution of 1898) ; 
Maine: 1900, State v. Herlihy, 102l\1e. 310, 66 
At!. 643; . 
MCI:1sachusc/ts: 1836, Com. v. Richards, 18 
Pick. 437; 
Michigan: 1895, People v. Case, 105 Mich. 92, 
62 N. W. 1017; 1910, Pcople v. Droste. 160 
Mich. 66. 125 N. W. 87 (illness; dl'po~ition); 
MiufIe.'!ota: 1895, State 'V. Gcorge, 60 Minn. 
Ii03,63 N. W. 100: 
Mississippi: 1837, Woodsides v. State. 2 How. 
665; 1886. Owcns t·. State. 63 Miss. 450. 452 
(formcr t(!stimoIlY; probably ovcrruling Dom
inges v. State, 7 Sm. & M. 475); 1S99. Lips
comb v. State, 76 Miss. 223. 25 So. 158; 1902. 
D'Ukl'll11. State. SO Miss. 353. 31 So. 744, semble; 
Missouri: 1857. State v. McO·Blenis. 24 Mo. 
416 (see quotation S11pra); 1S58, State v. 
Houser, 26 Mo. 433; HilS. State v. Barnes. 
274 Mo. 625. 204 S. W. 267 (State 11. Me. 
O'B1ellis, 8U ]ITa. affirmed) ; 
Montana: 1895. State v. Byers. 16 Mont. 565. 
41 Pac. 708; 
NebrCl:1ka: 1919. Koenigstein 1'. State. 103 
Nebr. 580, 173 N. W. 603: 
Nevada: 1877. State v. Johnson. 12 Nev. 1~; 
New York: l876. Howard I'. Moot. 64 N. Y. 
262. 268 (St. 1821. c. 19. relnting to the per
petuation of testimony, "ithout cross-examina
tion. held constitutional); 1902. Pcople '1'. 

Elliott, 172 N. Y 146.64 N. E. 837; 1891, Peoplc 
11. Fish. 125N. Y.136.26N.E.319; 19l4.Pcople 
'C. Qualey. 210 N. Y. 202. 104 N. E. 138 (testi
mony before a magistrate under C. C. P. § 8; 
for the fUrther point as to using the official sten
ographic report. sce n. 8. infra) ; 
Ohio: 1856, Summons v. State. 5 Oh. St. 341; 
1857. Robbins t'. State, 8 Oh. St. 163; 
Oklahoma: 1910, Hawkins v. U. S., 3 Okl. Cr. 
651, 108 Pac. 561 (approving the above text) ; 
1911, Warren v. Statl', 6 Ok!. Cr. I, 115 Pac. 
812 (testimony at preliminary I'xaminatioll) ; 
Oregon: 1909. State I'. Walton. 53 Or. 557, 99 
Pac. 431, 101 Pac. 389 (following Mattox v. 
U. S., cited infra. n. 7); 1911. State 11. M~·ers. 
59 Or. 537, 117 Pac. 818 (following State ,'. 
Walton, 8upra); in State v. McPherson, 70 
Or. 371, 141 Pac. 1018. the opinion. without 
citing any authority, loosely expresses" grave 
doubt" whether anything less than "meeting 
the ",itnesscs face to face in the very trial" 
will do; 
Pennsylvania: 1873, Brown D. Com .• 73 Pa. 321 
325; 1892, Com. v. Cleary, 148 Pa. 26, 38, 23 
At!. 1110; 
Philippine Islands: 1904, People v. Ruiz. 7 
P. R. 129; 

South Carolina: HIlS, State v. Rogers, 101 S. 
C. 280, 85 S. E. 636; i 
South Dakota: 1909, State v. Heffernan, 24 
S. D. I, 123 N. W. 87 (former testimony; 
leading opinion by McCoy, J.); 
Tcn7le8sce: 1838, Anthony ~. State. Meigs 265; 
1850. Kendrick v. State, 10 Humph. 484 
(overruling, in effect, State t·. Atkins. 1 Overt. 
229); 1885. Baxter v. Statc. 15 Lea 660; 
TexCl:1: 1871, Greenwood r. State. 35 Tex. 587, 
591; Const. Art. I, § 10 (quoted allte. § 1397. 
n. 7); 1876, Johnson t·. State. 1 Tex. App. 333. 
338,344 ("the constitutional objection ... i~ 
IIOW no longer an open question "); 1876. 
Black v. State. 1 Tex. App. 368, 383; 1879, 
Sullivan t·. ,State, 6 Tex. ApI>. 319, 339; 18S0, 
Dunlap 11. Statc. 9 Tex. App. 179, 188; 1887, 
Steafi!:ald v. State. 22 Tex. App. 464, 490; 
1888. Gilbreath v. State, 26 Tex. App. 315, 318; 
1896, Cline t'. State, 36 Tex. Cr. App. 320. 36 
S. W. 1099 (contra to the foregoing. by a 
majority opinion); 1907, Porch I'. State. 51 
Tex. Cr. 7, 99 S. W. 1122 (testimony of a 
deceased witne6s before the committing magis
trate, received; .. we therefore without a 
further tedious discussion of the question. o\'er
rule the majority opinion in the Cline case 
[cited supra). and reaffirm the opinions of this 
Court rendered prior to the Cline case as the 
law"; this was a ::;ensible and prt\iseworthy 
attitude, meant to set right once for all the law 
in this State; this decision therefore practically 
repudiates also on this point Smith v. State, 48 
Tex. Cr. 65. 85 S. W. 1153, cited more fully 
post. § 1405): 1908. Pratt v. State, 53 Tex. Cr. 
291, 109 S. W. 138 (former testimon:,'of deceased 
witness, admitted: Da\'idson, P. J., diss., on 
authority of Cline v. State, but ignoring Porch 
t'. State); 1908. Nixon v. State, 53 Tex. Cr. 
325. 109 S. W. 931 (Porch v. State confirmed) ; 
1905. Hobbs v. State. 53 Tex. Cr. 76, 112 S. W. 
308 (former testimony of witness now in 
another jurisdiction, admitted; Davidson. P. 
J., still dissenting; his history is unsound); 
1911, Kemper v. State. 63 Tex. Cr. I, 138 R. W. 
1025 (deceased witness at former trial of same 
case; Scott. Sp. J .. for the majority: "We 
therefore adhere to the majority opinion of the 
Court as announced in the Cline Case. and 
('xpressly overrule the Porch Case and Hobbs 
Case and the Pratt Case, and in fact every 
other case in Texas which has announced a 
contrary rule"; the opinion vainly wrestles 
with the history and reason of the SUbject, and 
is a futile effort to turn this Court backward 
from the sensible rule. by invoking the sup. 
posed laws of Moses and of Rome; Prender
gast. diss., files no.ice that whenc\'er the 
majority is otht'rwise consituted "this decisicn 
ma~' be overruled "); 1912. Robertson 1). State, 
63 'fex. Cr. 216. 142 S. W. 533 (" Kemper to. 
State if! overruled on this point, "nd Cline to. 
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for depositions on behalf of the prosecution. This omission was almost universal 
in the several States. Hence, regardless of what the Courts might have held 
if such depositions (as distinguished from testimony at a (ormel' trial) were 
sought to be used, there was little or no opportunity to preseut the question; 
for in practice they could not be taken, lacking the authority in any officer to 
take them.5 This deficiency, however, has in lIlodern times begun to b(' cured 
by statutes (sometimes expressly sanctioned by constitutional pro\'isions) 
authorizing depositions to be taken and used b~' the pros('cution.& 

(2) Thc samc conclusion has becn accepted for tllC constitutionality of 
evidence admissible b~' way of exception to the Hearsay rule. Thc use of 
d!/ing declarations has hc('n often thus passed upon, and without any dissent
ing rulings.7 A like consequence must of course follow for the other ex-
State, and nil cascs following it nrc again over- 354, 307, 1 S. W. 59·! (deposition, taken by the 
ruled", Da\'idson, P. J., diss.); 1917, Young v. accused, of a person abroad, not authorized by 
State, 82 Tex. Cr. 257, 109 S. W. 479 (Mor- statute; excluded). 
row, J.: "The rule in the Cline Casc was In People t. 'furner, 265 Ill. 594, 107 N. E. 
abandoned by II dh'ided Court in the opinion 102 (1914). the Court refll~ed to order a con-
in Porch r. Stllte ... and in Hobbs' Case ", tinuance, on appIil"ation of the defendnnt. as IIIl 

admitting the testimony of one residing out of alternutive to admitting a deposition of a non-
the State); 1921, Russell r. State, 89 Tcx. Cr. resident tuken by the defendant; "the Court 
572, 232 S. W. 300; ollght not indirectly to change the law by 
Ula": 1870. U. S. r. Reynolds, 1 Utah 322; compelling prosecutors to consent to the in-
1902, State r. King, 24 Utah 482, ()8 Pac. 419; trodnction of l·\"idence for the de{end::lIlt not 
1910. State v. Vance. 38 Utah I, 110 Pac. 434; legally Ildmissi~)le." This' non possumu~' at-
H'as!oilllJlon: 1&97, State v. Cushing. 17 Wash. titude i~ unforthnate. The Courts ha\'e just us 
&14, 50 Pac. 412; much power to dell I witb the law in Iitigution 
WC8t l'iroinia: IS94. Carrico v. R. Co., 39 W. liS the !.~gislature. Hilt. even if not, tbey Clln 
Va. 8(), 89. 19 S. E. 571 (left undecided); at least revert to tbe original practice of them-
Wiscorntin: 1892. Jackson r. State. 81 Wis. 127, selves (mentioned in Greenleaf, I. § 320, us 
130.51 N. W. 89; IU07, Spcnc('r r. State, 132 quoted in the IIho\'e opinion). A good deal 
Wis. 509, 112 :-.. W. 402 (testimony before a more couruge and ~clf-as:'Crtinn on the pllrt of 
committing mllgistrate; usable when the COllrts in their legitimate field of pro('eduro 
witness is decea~ccl or permnnently incnpllci- ~hould replace thcir present self-abnegation. 
tilted mentlllly or physicu.lly; rule for a witness 'For cXlLlIlple. in Cali/omia, formerly 
out of the juri,;diction, not stated; cureful P. C. 1872, § 1335, authorized the usc of 
opinion by Winslow, J.) ; deposilioTl8 in criminal cases for the accuud 
Wyoming: 1910, hey v. State, 24 Wyo. I, 154 only: LlUt by Const. 18i9. Art. 1. § 13, and St. 
Pac. 589. 1905, c. &10, p. 702. pro\'ision W/LS made (or 

Whether disbalinenl proceedin~s arc crim- taking depositions for the prosecution also, 
inal, in the constitutionul sonro, h:·:, u~"Ually (Oxccpt in homicide cn.scs: P. C. §§ 1335, 1345 
been Ilnswered in the negath'c: l!!fJ5. t=itate r. (quoted ani,,, § las;'. 1)081, § 1410. 
McRae, 49 FIll. 3S\}, 38 So. ()o5; 190r.. State~. The other jurisdictions now /Luthori7.ing 
Mosher, 128 Ia. S2, 103 :\:. W. 105; 1899, R'l depositions to be taken by the State include the 
Wellcome, 23 1\1ont. !lao. fi8 Puc. 711. following; the provisions will be found cited 

Whether the Oth Amelillmellt Ilpplics to 1)081, § 1411. except a9 otherwise noted: Ala-
criminal contc/llpts: 1912, Merchants'S. &: G. barna (with IIccused's consent); Colorado: 
Co. v. Board of Trade, 8th C. C. A .• 201 Fed. Idaho: Indiana (Sliwa, n. 4; with accused's 
!lO, 29 (in criminal contempt proceedings, the consent) ; KClllllcky (supra, n. "; with accused'l! 
defendant is not entitled to be confronted w;th consent); J.oui.,iana: /.Jaitle: Monlana: 
the witnesses ngainst him). 11' cva.1a: .\' elL' York .. Ohio (anle, § 13(7); Sout" 

, The following rulings show the application Caroli1Ul (in onc clnss of cases only); Texas 
uf the principle: 1899. State v. Potter. (l Idu. (aTlle, § 1397; in one claBs of CIlSCB only); 
58·1,57 Pac. 431 (depositions taken on /lre:im- Yiromia (in onc class of cases only); Wash-
insry cxamination by the State, not to be ueed inolem: WiscOlUlin: Wyoming. In the Federal 
nt nil Ilt the trial, hecauso not expressly mililary Courls u similarauthorityesists (8Upra. 
authorizcd by statute; the opinion ignores the n. 4, and posl, § 1411). 
cornmc)/l.lllw prac·ti~e. ante, § 1375; this is in T Federal: 1895, Mattox r. U. S .. 150 U. S. 
truth not u delJOsitionat nIl, but testimony at a 237. 243, 15 Sup. 337; 1897. Brown, J., in 
former trilll); 18Sfi, Kaelin v. Com .. 84 Ky. Robertson r. Baldwin, 105 U. S. Zl5, 17 Sup. 
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ceptions to the Hearsay rule; it has been expressl~' sanctioned for official 
statements,S and for reputation and other established exceptions.9 The anoma-

326; Cal. 1858. People I). Glenn, 10 Cal. 36; 
Ga. 1852. Campbell t'. State. 11 Ga. 374 
(sec quotation supra): 1908. Jones r. State. 
130 Ga. :!74. 60 S. E. 840: Haw. 1893. Govt. 
1'. Hering. 9 Haw. 181. 189; la. 1858. State Il. 
Nash. 7 Ia. 377: Ky. 1885. Walst.on r. Com .• 
16 B. ~lon:. 34: La. 1858. State t. Brunetto. 
13 La. An. 45: Ma43. 1853. Com. ~. Carey. 12 
Cu~h. 246; MU.8. 1852. Lambeth 1>. State. 23 
Miss. 322. 357 (see quotation antc. § 1397): 
N. Y. 1898. People I). Corey. 157 N. Y. 332. 
51 N. E. 102,1; N. Car. 1850. State v. 
Tilgbman. 11 Ired. 554; Oh. 1890. State r. 
Kindle. 47 Oh. St. 361. 24 N. E. 485; Hl02. 
State I'. Wing. li6 Oh. St. 407. 64 N. E. 514 (for 
the eXl'eptions in general); Or. 1886. Stute v. 
Saunders. 14 Or. 300. 12 Pat'. 441; P. 1.1909. 
U. S. v. Gil. 13 P. 1. 530. 548; 1909. U. S. I). 

Javellana. 14 P. 1. ISli; R. I. 1889. State 1'. 

Murphy. 16 R. 1. 533; !!loo. State I). Jeswell. 
22 id. 136. 46 At!. 40;'l; Tex. 1857. Burrell r. 
State. 18 Tex. 731; 1876. Black r. State. 1 
Tex. App. 368. 3S4; Utah: 1914. State ". 
Inlow, 44 Utah 485. 141 Pat'. 530 (affirming 
State ". King. supra. n. 4): Wash. 1896, State 
tI. Baldwin. 15 Wash. 15. 45 Pac. 650; Wi.'!. 
1870, Miller v. State, 25 Wis. 386; 1877. 
State 1'. Dickinson, 41 id. 299. 308; 1892, 
Jackson I). State. 81 id. 130. 137.51 N. W. 89. 

"FEI>EIIAL: 1911. Dowdell t. U. S .• 221 
U. S. 325. 31 Sup. 590 ("where a clerk. 
upon suggestion of the diminution of the 
record. orders a derk of the court below to eend 
up a more ample record. or to supply deficien
des in the record filed". the provision of the 
Constitution is not applicable; here a clerk's 
certified copy of entries showing for the 
Supreme Court the defendant's anaignment in 
the lower court at Samar. P. 1.); 1912. Heike 
~. U. S .• C. C. A .. 192 Fed. 83 (official records 
of U. S. weighers in revenue department. ad
mitted): Alabama: 1915. Todd ~. State. 13 
Ala. App. 301. 69 So. 325 (transcript of 
stenographic report of testimony made admis
~ible by statute): Florida: 1914. Collins v. 
Plant. 68 Fla. 337. 67 So. 80 (State chemist's 
certificato of analysis. admitted. under G. S. 
§ 1271); 1019. Adams I). American Agricultural 
C. Co .• 78 Fla. 362. 82 So. 850 (State chemist's 
('ertifieate of analysis of fertilizer. made admis
sible by Gen. St. 1906. § 1271. in purchaser's 
claim for defective articles. held not uncon
stitutional) : 1921. Fleischer v. Virginia
Carolina C. Co .• 82 Fla. 50.89 So. 401 (foregoing 
case followed); IUinoU: 1887. Tucker v. 
People. 122 Ill. 583. 593. 13 N. E. 809 (certifi
cate of marriage; the constitutional provision 
"has no reference to record evidence which may 
during the progress of a criminal trial become 
n;!~"ssary to establish some material fact"); 
1904. Sokel r. People. 212 Ill. 238. i2 N. E. 
382 (following Tucker r. People); IOlra: 

1886. State v. Matlock. 70 Ill. 229. 30 N. W. 
495 (county marriage rl'cords. not exduded by 
the Constitution); 1888. State v. Smith, 74 lB. 
580. 583. 38 N. W. 492 (approving State ". 
Matlock); LouisialW: 1917. State 11. Wilson. 
141 La. 404. 75 So. 95 (St. 1008. No. 40. pro\'id
ing for the U<!C of the U. S. internal revenue 
collector's certificate of licenses issued. held 
valid to make the certificate admissible. but not 
• prima facio' evidence; overruling State ". 
Donato. 127 La. 393); New York: 1914. 
People". Qunley. 210~. Y. 202. 104 N. E. 138 
(Laws 1912. c. 390. April 15. adding § 221 b. C. 
C. P .• for the admission of the official steno
graphic report of testimony before a magistrate. 
is constitutional); North Carolina: 1894. State 
tI. Behrman. 114 N. C. 797. 804. 19 S. E. 220 
(the use of official records does not 'violate the 
constitutional prohibition; here, a foreign 
marriage certificate was otherwise objection
able as unauthl.'nticated); 1907. State ~. 
Dowdy, 145 N. C. 432. 58 S. E. 1002 (illegal 
sale of liquor; U. S. revelllle collector's certified 
copy of a Feduml liquor license record, admit.
ted; following State r. Behrman); TcnnC3see: 
1869. Ul.'eves r. State. 7 Coldw. 96. 101. 108 
(official paper on file; McClain. J .• diss.; but 
the majority take the untenable stand tbat 
.. the pnper is the witness". and that produc
tion of a certified copy, whl're by law the orig
inal need not be produced. is in effect a COD
frontation); l'iroillia: 1916. Bracey ~. Com .• 
119 Va. 867.89 S. E. 144 (St. 1908. p. 286. § 24. 
making admissible the State chemist's certifi
cate of analysis of a beverage, held cODstitu
tional). 

Contra: 1868. State v. Reidel. 26 la. 430. 
436 (notary's r.ertificate of protest. not re
ceivable in a criminal case to show no funds) ; 
1887. People ~. Foster. 64 Mich. 717, 720. 31 
N. W. 596 (official signal-service record of 
weather; entrant required to be produced in 
a criminal case. upon the present principle); 
1903. People r. GGodrode. 132 MiC'h. 542. 94 
N. W. 14 (clerk's certificate of no record of 
marriage. excluded. under the Constitution; 
distinguishing People t'. Jones. 8upra). 

The following seem to belong here: Ky. 
Stats. 1899. § 4643 (o'fficial stenographic report 
not usable in criminal ca..<:c except by defend
ant's consent); 1899. Cutler 1). Terr .• 8 Ok!. 
101 • .56 Pac. 861 (statutory permission for use 
of official reporter's stenographic notes does not 
allow them to be used il'. a criminal case except 
by calling the reporter). 

• 1888. State 1). Waldron. 16 R.1. 192. 14 Atl. 
847 (reputation): 1917. Cochran ". Com .• 122 
Vn. 801. 94 S. E. 329 (express carrier's record of 
delivery of liquor. made admissible by St. 1916. 
c. 146. HO). Contra: 1902. U. S. t'. Ttlnjunneo. 
1 P. 1. 374 (robbery; held improper. ()1I the 
present principle. to receive II. resolution. 
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lous recent contrary rulings noticed under the former head and in the preceding 
paragraph above are interesting instances of that finical wisdom which looks 
back over a century of unquestioned professional practice and imagines sopho
moric innovations which the fathers of the profession, living at the Constitu
tion's birth, never dreamed of. 

(3) The constitutional provision, so far as it may apply in a given case 
for lack of cross-examination, may of course be waived by the accused. lO 

The testimony of an absent witness, received by consent of the prosecution 
to avoid a continuance, is therefore not within the prohibition.ll 

§ 1399. Confrontation, as requiring the Tribunal's or the Defendant's Sight 
of the Witness. So far, then, as the essential purpose of Confrontation is 
concerned, it is satisfied if the opponent has' had the benefit of full cross
examination. So far, furthermore, as a secondary and dispensable element 
is concerned, the thing required is the presence of the witness before the tribunal 
so that his demeanor while testifying may furnish stich evidence of his credi
bility as can be gathered therefrom. 

In asking whether these two requirements are fulfilled, the inquiry, for 
the first element, is determined by the rul~s already examined (ante, §§ 137:3-
1393). 

For the second element, there is a little room for dispute in the applica
tion of the principle; it is satisfied if the 1vitlleSS, throughout the material 
part of his testimony, is before the tribunal where his demeanor can be ade
quately observed. It is possible to quibble over the precise fulfilment 
of this requisite in a given instance; 1 but it will ordinarily be eas~' to 

adopted at a meeting of the residents of Be\'eral 826 (said 'obiter' that Art. 6 of the U. S. Con
towns, and certified by the proceedings of the atitution can be waived); 1909. Mullen v. 
municipal council, stating that the accused U. S., 212 U. S. 516. 29 Sup. 330 (holding the 
"was known as a man of bad character by same for U. S. Rev. St. 1878. § 1624. prO\'iding 
reason of his notorious acts ... robbery, for courts-martial, in 50 far as that provision is 
theft, and other crimes"). intsnded to be analogous to the constitutional 

10 1912, Diaz v. U. S., 223 U. S. 442, 32 Sup. right): 1912. Diaz v. U. S., 223 U. S. 442. 32 
250 (tsstimony at the preliminary investiga- Sup. 250: 1900, Ruiz v. Terr., 10 N. 1\1. 120. 
tion, offered by the accused); 1870, State v. 61 Pac. 126 (but here it was put upon the 
Polson, 29 la. 133, 135: 1884. State v. Fooks, ground that the witness' agreed testimony 
65 Ia. 452, 21 N. W. 561; 1898, State v. Olds, turned out to be favorable to the defendant): 
106 lao 110. 76 N. W. 644; 1881. State t'. and cases cited POBt, § 2595, n. 6, 
McNeil, 33 La. An. 1332.1335: 1910. State V. §1399. I Thefollowingareinstancesofamusing 
Vanella, 40 Mont. 326. 106 Pac. 3641: 1896. legal pedantry: 1896, Bennett v. State. 62 Ark. 
State v. Mitchell, 119 N. C. 784. 25 S. E. 783 516, 36 S. W. 947 (holding erroneous the action 
(' ex parte' examination of bastardy-prosecu- of the trial Court in proceeding with the exami
trix: failure to object is a waiver): State v. nation of witnesses during the accused's absence 
Rogers, 119 N. C. 793. 26 S. E. 142 (same); in the watercloset); 1899. State V. Mannion. 
1906, U. S. v. Anastasio, 6 P. I. 413 (charge of 19 Utah 505, 57 Pac. 543 (a witness for the 
attempt at rape dismissed after evidence State claiming to be afraid of the defendant, the 
heard, and another charge substituted; de- Court placed him back in the room. out of sight 
fend ant assented to be tried on the evidence of and hearing of the witness: held improper, on 
record on the former charge; held valid; Car- the absW'd ground that the dictionaries define 
son, J.: .. Both the primary and the secondary .. confront" as meaning" to bring face to face", 
purposes of confrontation were attained"); and that the constitutional provision was thus 
1909, U. S. V. Raymundo. 14 P. J. 416, 438. violated: Bartch, C. J .. dissenting as to the 
Compare § 1371. ante. reasoning). Compare the cases cited ante. 

II 1004, Schick v. U. S., 195 U. S. 65, 24 Sup. § 1393. 
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determine whether in substance the desired object of the law has been ob
tained.2 

2. Circumsta.nces of Necessity making Witness' Personal Presence Unavailable 

§ 1,101. Preliminary Distinctions; (a) Deposition and Testimony; (b) Civil 
and Criminal Cases; (c) Taking and Using a Deposition. Before examining 
the circumstances of that necessity which dispenses with the witness' per
sonal presence for testifying (ante, § 1396), it is desirable to notice certain 
distinctions which here playa more or less important part. 

(a) There is on principle no distinction between a deposition and former 
testimony as to the conditions upon which either may be used at the trial. 
So far as the circumstances make it impossible to obtain the witness' per
sonal presence for testifying, by reason of his death, illness, absence from the 
jurisdiction, and the like, that impossibility exists in precisely the same de
gree for a deposition and for former testimony to a jury, supposing, of 
course, that in each case there has been cross-examination. There is on princi
ple not the slightest ground for failing to recognize all the dispensing circum
stances as equally sufficient for both kinds of testimony. Nevertheless, there 
is in most jurisdictions more or less inconsistency on this subject; and it can 
never be safely assumed that a Court will treat both kinds in the same wa~·. 
There are usually independent lines of precedents for the two kinds of testi
mony. This is due, of course, to the peculiar inability of the common-law 
Courts to authorize depositions (ante, § 13i6), in consequence of which the 
treatment of depositions has been handled apart by itself as a special legis
lative problem. The statutes, in granting the power to order depositions, 
have usually specified the conditions of necessity allowing their admission, 
and this statutory specification has rarely been sufficiently thoughtful of all 
the possible kinds of necessity; the result is an unfortunate patchwork of 
statutes and decisions. Presumably the statutory enumeration will not be 
treated as intended to exclude other causes unenumerated; this ought to 
be the construction. 

As between depositions' de bene esse' and' in perpetuam memoriam', there 
are also to be found differences uncalled for on principle. The statutes author
izing depositions of the latter sort have seldom enumerated the conditions of 
use, and the judicial precedents are rare. The precedents and statutes will 
therefore here be distinguished according as they apply to former testimony 
and to depositions' de bene esse' and ' in perpetuam memoriam.' 

• Eng. 1680, Earl of Stafford's Trial, 7 How. 
St. Tr. 1293, 1341 (Stafford: .. I beg your lord
ships that he may look me in the face"; the 
witne88 waB turned to the Court; .. I desire the 
letter of the law, which 8I1ys my accuser shall 
come face to face"; L. H. S. Finch: .. My 
lord, you do see the witness; that is enough for 
face to face"); U. S. 1886, Skaggs v. State, 108 
Ind. 57, 8 N. E. 695 (the prosecutrix, in a rape 
case, was deaf and dumb, and being shocked at 

a question put to her, ran out into an adjoining 
room; the interpreter followed her, obtained 
an answer, and returned with her, in about one 
minute, and then reported the answer to the 
Court; held, that no substantial right was 
prejudiced); 1918, Com. v. Principatti, 260 
Pa. 587, 104 At!. 53 (excluding persons who 
intimidated the witness; cited more fully 
post, § 1840). 

111 



" 

" 

§ 1401 RIGHT OF CONFRONTATION [CHAP. XLV 

(b) There is on principle no distinction, as to the conditions of necessity 
for using depositions and former testimony, between civil and criminal cases. 
If absence from the jurisdiction (for example) is a necessity in the one class 
of cases, it is equally a necessity in tIle other. The needs of public justice 
are as strenuous as those of private litigation. It is even more necessary 
that an offender against the community be duly punished than that a debtor 
discharge his private obligation. Our traditional tenderness for accused per
sons eA-plains to some extent the prevalence of thi::; distinction in some juris
dictions. But there are also two legal principles that chiefly account for the 
distinction where it is found: (1) The constitutional provision requiring tIle 
confrontation of witnesses with the accused is regarded in a few jurisdictions 
(ante, § 1398) as preventing any use, by the prosecution in criminal cases, of 
depositions and former testimony; (2) the statutory authorization for taking 
depositions has in some jurisdictions culpably failed to give that power on 
behalf of the prosecution in criminal cases; accordingly, if such a deposition is 
there offered, it is rejected for the simple reason that there never was authority 
in any officer to take it; the deposition is legally non-existent (ante, § 1398). 

(c) There is a distinction to be observed between the statutory conditions 
upon which an order to take a deposition may be granted and those upon which 
it may be "Used when taken. The statutes empowering Courts to order the 
taking of depositions usually specified also the cases in which such an order 
could issue, " the witness' illness, or impending departure, or the like. Now 
there rna:.' be, by the time of the trial, no actual necessity for using a deposi
tion taken merely in anticipation of a possible necessity; hence, "the con
ditions of necessity for using the deposition are in law independent of the 
conditions of policy on which the order for taking may have issued. The 
order for taking concerns a preliminary stage of the trial, the machinery of 
preparing evidence; it is therefore without the present purview. Until 
the deposition is offered on the trial, the question of Admissibility is not 
raised. The statutes prescribing the mode of taking prescribe also usually 
the conditions of admissibility; but they sometimes make no provisions of 
the latter sort, and then resort may have to be had to the provisions of the 
former sort to ascertain the legislath-e intention. 

The effect of those statutes which abolish all limitation.'! on taldng dep
ositions before trial is virtually to make a radical change in another part of 
the law, viz. the rule against obtaining discovery from. a 1(;itness before trial; 
that aspect of the statutes is considered post, §§ 1850-1856. 

§ 1402. General Principle of Necessity or Unavailability. The principle 
upon which depositions and former testimony should be resorted to is the 
simple principle of necessity, i.e. the absence of any other means of utiliz
ing the witness' knowledge. If his testimony given anew in cOllrt cannot 
be had, it will be lost entirelJ" for the purposes of doing justice if it is not re
ceiyed in the form in which it survives and can be had. The only inquir:.·. 
then, need be: Is his testimony in court unavailable? 

" 
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We may of course distinguish further between testimony unavailable by 
any means whate\'er and testimony unavailable without serious inconven
ience. The common-law rulings certainly stopped at unavailability of the 
former sort; conditions of the latter sort rest wholly on statutory sanction. 
But the common-law principle clearly went in theory as far as the former 
line, ,i.e. there are indications of a principle broad enough to sanction an~' 
case in which the present testimony is in fact unavailable by any means what
ever. Such a broad principle was never full~' and consistently enforced in 
practice; but it clearly existed' in gremio legis': 

Ante 1726, GILBERT, C. B., Evidence, 61: "In this case the deposition is the best that 
('an possibly be had, and that answers what the law requires." 

1812, ELDo~, L. C., in Andrew8 v. Palmer, 1 Ves. & B. 22: "The depositions, if pub
lished, could not be read at law unless it was proved to the satisfaction of the Court that 
the "itness could not be examined at the tria!''' 

, 1835, JOHNSON, J., in Stale v. Hill, 2 Hill S. C. 609: "What a deceased \\itness, or one 
who from other causes has become incapacitated to give evidence, has sworn upon a former 
trial, is admitted on the principle that is the best of which the case admits." 

1898, GHEEN, J., in Well.y v. In.~. Co., 187 Pa. 166,40 Atl. S02: "The cause of the sub
sequently accruing incompetency is not material. It may arise from absence, from sick
ness, from interest, from death, or from a newly-<'reated statutory incompetency; but the 
principle controlling them all is that if, at the time the deposition or testimony was taken, 
the witness was competent, it may be given ill evidence after the incompetency had arisen. 
Such is the sense of all the modern decisions, and we think the conclusion is reasonable 
and just." 

1&12, Professor Simon Greenleaf. Evidence, § 168: "The same principle \\;ll lead us 
farther to conclude that in all cases where the party has "ithout his own fault or concur
rence irrecoverably lost the power of producing the witness again, whether from physical 
or from legal causes, he may offer the secondary e\'idence of what he testified in the former 
trial. If the lips of the witness are sealed. it can make no difference in principle whether 
it be by the finger of death or by the finger of the law." 

It remains to examine the precedents dealing with specific instances of un
availability. Some of these rulings have been rendered under the terms of 
express statutes (post, §§ 1411-1413); but it is not always practicable to 
distinguish whether a statute affected the ruling. The possible cases might be 
grouped under three heads, according as the witness (a) is not available even 
for the purpose of serving legal process to attend, or (b) is available for the 
purpose 'of process, but not of actual attendance, or (c) is available for the 
purpose of process and attendance, but not of actually testifying; but no 
such grouping has been recognized, nor does it assist to interpret the concrete 
rules. , 

§ 1403. Specific Cases of Una.vaila.bility; (1) Death. This has always been 
the typical and acknowledged case of unavailability, and is equally conceded 
to suffice for depositions and for former testimony.1 The jurisdictions in 
which, by anomaly, it is not deemed sufficient are those (ante, § 1398) in 

§ 1403. 1 For early illustrations, see tho For tho use or reputation to o\idenco the 
history or the Hearsay rule, ante, § 1364. witness' death. see post. § 1605. 
l~or others. :lee antc. § 1398. 
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which, for constitutional or other reasons, no use at all is permitted, in crimi
nal cases, of either depositions or former testimony. 

§ 1404. 8all1e: (2) Absence from Jurisdiction. Where the witness is out 
of the jurisdiction, it is impossible to compel his attendance, because the pro
cess of the trial Court is of no force without the jurisdiction, and the party 
desiring his testimony is therefore helpless.1 

Three conditions, however, have been by some Courts suggested as essen
tial in order that the present testimony may be regarded as unavailable in 
the fullest sense: 

(a.) The absence, it is sometimes said, must be by way of residence, and not 
merely of temporary sojourn, because otherwise the trial could be postponed 
until his return.2 This, however, seems too strict a rule; by his absence he 
is at the time actually unavailable, no matter when he is to return; and, if 
the witness is not of such importance as to require a postponement until his 
return, still more if the opponent does not desire or consent to a postpone
ment, there is no reason for distinguishing between temporar~' and perma
nent absence. 

(b) It is sometimes said that an effort should haye been made to per811ade 
the witness' voluntar~' attendance; 3 and no doubt the trial Court's discretion 
might occasionally make such a requirement; but it is unnecessary to pre
scribe this as a general rule. 

(c) It has also been suggested 4 that an effort should have been made to 
obtain the witness' deposition by com.m.ission; but this is futile, for a deposi
tion is no better than his former testimony. 

This ground of admission, then (absence from the jurisdiction of trial), is 
generally accepted for testimony at a former triaU' A few Courts, following 

§ 1404. 1 1705. Lord Holt. C. J .• in AU.ham UNI1ED STATES: Federal: 1897. Chicago 
11. Anglesea, Gilh. Eq. Rep. 18; 1911. U. S. v. St. P. M. & O. R. Co. v. Myers, 25 C. C. A. 
Cohen. D. C. So. D. N. Y .• Oct. 26. MS.. 486. 80 Fea. 361 (if his personal attendance 
Hough. J. (witnesses lor the prosecution. re- cannot be secured); 1904. West ~. Louisiana. 
leased after former testimony. and UU!n dis- 1!.'4 U. S. 258. 24 Sup. 650 (permanent. non-
appearing; former testimony admitted). resiuence suffices. at lea~t under the fourteenth 

2 See the Alahama cases. infra. Amendment; here applied to testimony he-
For the person's declarations as evidence of fore a committing magistrate offered against a 

ill lent 710t 10 return. sec post. § 1725. defcndant); 1905. Toledo Traction Co. ". 
I 1914. Spencer. J .• in Levi 1'. State. 182 Cameron. 137 Fed. 48. 57. 69 C. C. A. 28 

Ind. 188, 104 N. E. 765; 105 N. E. 8n!'!; 1877. (former testimony of a witness in Indiana. 
Rothrock. C. J .• in Shisser ". Burlington. 47 out of the jurisdiction of this court and more 
Ia. 302. than 100 miles away. admitted); 1916. Grcat 

• 1914. Spencer. J .• in Lc\; t'. State. 182 Northern R. Co. v. Ennis. nth C. C. A .. 23G 
Ind. 188. 104 N. E. 765; 105 N. E. 898; Fed. 17. 25 (both at common law and under 
Shisser v. Burlington. 8Upra; 1870. Berney Montana Re\·. Codes. § 7887. it is not ncces-
v. Mitchell. 34 N. J. L. 341. Contra (i.e. hold- sary that thc \\;tness' absence be permanent 
ing that this is unnecessary): 1882, Stebbins v. or indefinite) ; 
Duncan. 108 U. S. 32. 2 Sup. 313; 1905. Alabama: 1851, Long· v. Davis. 18 Ala. 803 
Toledo Traction Co. v. Cameron. 137 Fed. 48. {" permanent absence ") : 1860, Mims 11. 

61. 69 C. C. A. 28. St~ -tevant. 36 id. 630; 1888. Lowe o. Stat,e 
• ENGLAND: 1737. Fry 11. Wood. 1 Atk. 445. 86 A .. ·. 47. 50. 5 So. 435 (absence for an indefi-
CANADA: 1852. Roev. Joncs. 3 Low. Can.58; nite tL'le. sufficient. even in criminal case); 

1859. Sutor v. McLean. 18 U. C. Q. B. 490.492 1888. S 'uth v. State. 86 Ala. 617. 620. 6 So. 
(resident .out of the jurisdiction. admitted); 52 (Pel nanent absence. sufficient); 1888 
1866. Abel v. Light, 6 All. N. Br. 423. 427. Perry v. ,tate. 87 Ala. 30. 33. 6 So. 425 (pcr-
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mancnt or indefinite absence. Bufficient); 1878. Eagle & P. M. Co. II. Welch. 61 Ga. 445; 
1890, Pruitt v. State, 92 Ala. 41, 9 So. 406 1893, Atlanta & C. A. R. Co. v. Gravitt, 93 Ga. 
(absence .. {or such an indefinite time that 369, 371. 20 S. E. 550 (whethor a witness is 
his return is merely conting~r.t or conjectural". .. inaccessible" under Code § 3782 is (or tho 
sufficient) ; 1891. Lucas v. State. 96 Ala. trial judge's determination); 1900. Owen v. 
51. I1 So. 216 (preceding definition held not Palmour. 111 Ga. 885. 36 S. E. 969; 1906. Tay-
here satisfied on the fact~); 1893. Lowery t'. lor v. State, 126 Ga. 557.55 S. E. 474 (absence 
State. 98 Aln. 45.50. 13 So. ·198; 1894. Thomp- (rom the county. being last heard (rom 
SOn v. State. 106 Ala. 67. 75. 17 So. 512 (same); within the State. docs not suffice. under 
1894. Burton 1l. State, 107 Ala. 68. 73. 18 P. C. 1895. § 1001. P. C. 1910, § 1027); 1912. 
So. 240 (indefinite absence. sufficient); 1895, Crumm v. Allen. 11 Ga. App. 203, 75 S. E. 108 
Thompson v. State. 106 Ala. 67. 17 So. 512; {where the witness is the party himself offering 
("left the State perm:mently; or (01' such an his former testimony. of course his voluntary 
indefinite tim!) thnt his return is contingent absence from the State docs not make him 
and uncertain "); 1897. Mc!'.Iunn 1l. State. 113 inaccessible); 1912. Taylor v. Felder. 11 Ga. 
Ala. 86.21 130.418; 1897. Mitchell v. State. 114 App. 742. 76 S. E. 75 (under Civ. C. 1910. 
Ala. 1. 22 So. 71; Burton v. State. 115 Ala. 1. § 5773. a witness r!'siding in an adjoining 
22 So. 585; 1898. D!)nnis I'. State. 118 Ala. 72. county within the State is not" inaccessible ") ; 
23 So. 1002; 1900, Lett v. State. 124 Ala. 64. 1918. Smith v. State. 147 Ga. G89. 95 S. E. 
2i So. 256 (non-residence in jurisdiction suf- 281 (removal to another State; former testi-
fires): I!lOO. Birmingham N. Bank r. Bradley. mony admitted; Pittman 1l. State. 92 Ga. 
, , AI:1. • 30 So. 546 (former testimony of 480. repudiated. and Smith 11, State. 72 Ga. 
one who had "removed from the State and 114. affirmed); 
\\'118 at the time \\ithout the jurisdiction ". Hawaii: 1916, Terr. r. Curran. 23 Haw. 421 
admitted); 1902. Jacobi t. Stllte. 133 Ala. (former testimony of 9. soldier absent from 
1. 32 So. 158 (remO\'al from the State" per- the jurisdiction on (urlough and not due to 
manentiy or for an indefinite time", suffices): return for a month. admitted; citing the 
l!l02 •. Jacobi v. Alabllma, 187 U. S. 133. 23 abo,'e text ",ith approval: Quarles. J .• dis-
Sup. 48 (by the law of Alabama. the testi- senting. in a learned opinion. on the ground 
monv is receivable if the witness is "beyond thnt a merely temporary absence does not 
the 'jurisdiction of the Court. whether he suffice) ; 
has remo"ed from the Stnte permanently or Illinois: 1916. Stephens 17. Hoffman. 275 III. 
for an indefl.nite time"): 1903. Southern Cnr 497. 114 N. E. 142 (former testimony o( a 
& F. Co. v. Jennings. 137 Ala. 247. 34 So. 1002 witness residing in Oklahoma. excluded. no 
(witnells "sta~ing indefinitely at M. in this showing being made that a deposition could 
State"; not &-ufficient); 1904. Sims v. State. not have been teken; unsound); 
139 Ala. 74. 36 So. 138 (a witness to a dlin~ Indiana: 1910. Reichers v. Dammeier. 45 
declaration. shown mereb' to have gone to Ind. App. 208. 90 N. E. 644 (non-resident); 
Texas; former testimony excluded); 1904. 1914, Le"i v. State. 182 Ind. 188. lQ.1 N. E. 
Wilson v. State. 140 Ala. 43. 37 So. 93 ("resi- 7G5. 105 N. E. 898 (general principle recog-
dence and indefinite absence from the State" nized: but here former t.estimony wus held 
sllfficcs): 1904. Kirkland v. State. 141 Ala. 45. improperly admitted because no effort was 
37 So. 352 (removal permanently or for an made other than by subprena to obtain the 
indefinite time suffices); 1904. Southern R. v.itncss· presence or their depositions; un-
Co. v. Bonner. 141 Ala. 517. 37 So. 702 (simi" sound); 1921. Zimmerman v. State. Ind. • 
lar); 1914. Francis t·. State. 188 Ala. 39. 65 130 N. E. 235 (in military sen'ice in France) ; 
So. 969 (witness resident in Nebraska); Iou.·a: 1877. Shisser v. Burlington. 47 Ia. 302 
A rkan.sas : 1874. Hurley v. Stllte. 29 Ark. (provided lin effort has been made to secure 
23; 1883. Dolan v. State. 40 Ark. 461: 1894. the witness' voluntary attendance or his dep-
Vaughan v. State. 58 Ark. 353. 370. 24 S. W. osition): 1890. Bank v. Gifford. 79 Ia. 311, 
885; 1900. Wilkins v. State. 68 Ark. 441. 60 44 N. W. 558 (residence in another couaty. 
S. W. 30; 1905. Petty v. State, 76 Ark. 515. sufficient. by statute); 1911. State v. Brown. 
89 S. W. 465; 1909. Wimberly v. State. 90 152 Ia. 427. 132 N. W. 862 (settling the rule 
Ark. 514. 119 S. W. 668: 1910. Poe v. State. for criminal cases); 
94 Ark. 172. 129 S. W. 292 (witness" beyond Kans~: 1902. Atchison T. & S. i'. R. Co. Il. 
the jurisdiction ") : Osborn, 64 Kan. 187. 67 Pac. 547; 1904, 
California: 1873, People 11. De,ine. 46 Cal. State v. Nelson. 68 Kan. 566. 75 Pac. 505; 
48; 1894. Benson v. Shotwell, 103 Cal. 163, 1904. State ~. Harmon. 70 Kan. 476, 78 Pac. 
168. 37 Pac. 147; 805 (a bsence from the State suffices); 1908. 
Colorado: 1914. Henwood v. People. 57 Colo. State v. Simmons. 78 Kan. 872. 98 Pac. 277; 
544. 143 Pac. 373 (witnesses" beyond the juris- 1912. State v. Gentry, 86 Kan. 534. 121 Pac. 
diction of the court "); 1915. Bolles v. O·Brien. ~r.2; 
59 Colo, 261. 151 Pac. 450 (testimony in a Kentucky: 1895. Reynolds v. Powers, 96 Ky. 
former trial in Florida. with no accounting for 481. 29 S. W. 299; 1896. Louisville Water 
the witness. excluded) ; CO. II. Upton. Ky. • 36 S. W. 520; 
Geor(Jia: 1869, Adair v. Adair, 39 Ga. 75, 77, Louisiana: 1882, State IJ. Douglass, 34 La. 
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An. 523,524; 1882, State to. Jordan, 34 La. An. berg t'. Molyneaux, 59 NcbI'. 203. 80 N. W. 
1219; 1898. State v. Madison. 50 La. An. 679. 824. acmbie: 1917. O'Connor's Estate. 101 
23 So. 622 (rc~iden~e out of the State. 8uffi- Nebr. 617. 164 N. W. 570 (probate of a will: 
cient); 1901. State r. Banks. 106 La. 480. 31 issue. [orgery: fOl'mer testimony of an ex-
So. 53 (permllnent absence is J1ece:lSary): 1903. pert now "in Chicago engal:ed in n hearing 
State v. Kline. 109 La. 603. 33 So. 618 (ab- requiring his attendance for two week.~". 
Bence from the State. with no reasonable admitted) : ./ 
probability of a return, held sufficient): 1903. New York: 1918. People v. Fisher. 223 N. Y. V 
State v. Bank~. 111 La. 22. :35 So. 370 (per- 459. 119 N. E. 845 (testimony before the 
mnnentIy absent from the State: testimony mngistrate of the complaining witness. now 
at Il preliminary hearing admitted; the prior gone to Jtal~·. admitted); 
rUling. supra. was made in construing a speciul North Dakota: 1915. Felton Il. Midland Con-
statute. No. 123 of 1898. applying to certain tinent"l! R. Co .• 32 N. D. 223. 155 N. W. 2:~ 
Kew Orleans criminal courts): State v. Kline. (personal injury: former testimony of a 
109 La. 603. dted supra (affirmed on writ of witness who had gone to Nebraska and baen 
error. under the e. S. 14th Amendment. 8. Il. "continuously absent from Jamestown sinco 
West r. Loui~ialla. U. S .• cited in/ra): 1904. that time". admitted): 1917. :Flamer r. 
State t·. SC'jours. 113 I,a. 676. 37 So. 599 (per- Johnson. 36 N. D. 215. 162 N. W. 307 (former 
lIl:tll('nt ab:;ence from the St.'1tc suffices): testimony of a u;lness not proyed to haye 
Maryland: IS29. nogers v. Raborg. 2 G. and left the State nnd not diligently searched 
J. GO: for. excluded) : 
.lIl(l3sachusrl/8: 1915. Han8en r. Fitehburg & Oklahoma: 1910. Hawkins Il. U. S., 3 Okl. Cr. 
L. St. R. Co .• 222 Mnss. It6. 109 N. E. 813 651. 108 Pac. 561: 1!Jl3, Atchison T. & S. 
(" the mere unexplained absence from the F. R. Co. v. Baker. a7 Ok!. 48. 130 Pac. 577: 
juri"dictiou" is lIot enuugh as a matt~r of 1916. St. Louis & S. F. R. Ct'. t·. Walker. 61 
lnw: misguided ruling): Oklo 37. 160 Pac. 79 (witness at the formC'r 
.Michigan: 1878. Huward v. Patrick. 38 Mich. trial WIIS a railroad conductor of the defend-
799: 1899. 'rheder V. Jennison. 120 Mich. nnt: eyidence wus offered that counsel had 
422.79 N. W. 643: 1907. Dolph V. Lake Shore wired or written the general counsel at St. 
& M. S. R. Co .• 149 Mich. 278. 112 N. W. Louis. pursuant to custom. asking to pro-
981; cure the conductor's attendance, and th!' 
Millnesota: 1892. Minneapolis M. Co. v. R. general counsel had replied that the con-
Co .• 51 Minn. 304. 315. 53 N. W. 639 (not ductor was re>iding in California: held ill-
necessary to try first for his depusition): 1893. sufficient: this is an eXllmple of tho mechani-
King 1'. McCarthy. 54 Minn. 190. 195. 55 cal way to administer tllesc rulcs: l'ithC'r 
N. W. 900 (" /lot likely to return within U", the conductor was still in the employ of the 
jurisdiction". sufficient): 189S. Hill :'. Win- party or he WIIS not: if he was. the party 
st')n. 73 Minn. 80. 75 N. W. 1030 (residence should not haye been excused at all. eYen 
in another State. sufficient.): 1911. Finnes v. by non-residence. from producing him: if 
Selo\'er B. Co .• 1I4 Minn. 339. 131 N. W. 371 he was not. the abo\'e e\1dence was ample) : 
(admissible if "not a resident of the State. Oregon: 1900, Wheeler Il. McFerron. 38 Or. 
and without the jurisdiction of the court"): lOS. 62 Pac. 1015: 1900. State v. Walton, 
191I. Gutmann ~. IWmek. 116 Minn. 1I0. 53 Or. 557. 99 Pac. 431. 101 Pac. 389: 
133 N. W. 475 (residence in another State: Penl18vlt'ania: 1818. Magill v. Kauffman. 
here the plaintiff's own testimony at a former 4 S. & R. 317: 1824. Forney v. Hallagher. 11 
trial. offered in his own behalf: not decided) ; S. & R. 2Q3: 1898. Giberson V. Mills Co .. 
MUJ8ouri: 1913, State D. Butler. 247 Mo. 685, 187 Pa. 513. 41 AtI. 525 (sufficient: nor need 
153 S. W. 1042 (testimony before committing efforts be made to secure his attendance). 
magistrate. admitted for defendant. though Rlwdc Island: 1908. Kolodrianski V. American 
Rev. St. 1909. §§ 5056. 5033. do not specify Locomotive Co .• 29 R. I. 127. 69 At!. 505: 
any conditions on which such teitimony may Texa.: 1879. Sullivan Il. State. 6 Tex. App. 
be used) : 319. 339; 1887. Steagald e. State. 22 Tex. 
MOil/ana: 1903. Reynolds 1). Fitzpatrick. 28 App. 464. 488. 3 S. W. 771: 1887. Conner Il. 

Mont. 170. 72 Pac. 510 (absence Dot suffi- Stat~. 23 Tex. App. 378. 384. 5 S. W. 189: 
ciently shO\vn. on the facts): 1909. O'Meara Il. 1888. Gilbreath v. State. 26 Tex. App. 815. 318. 
McDermott. 40 Mont. 38. 104 Pac. 1049 (wit- 9 S. W. 618: 1914. Millner V. State. 72 Tex. 
ness in California: admitted under Rev. Cr. 45.162 S. W. 348: 1917. Younl: Il. State. 
Codes. § 7887): 1909. Motte & K. D. Co. Il. 82 Tex. Cr. 257. 199 S. W. 479 (rasidence out 
Lowtey. 39 Mont. 124. 101 Pac. 966 (pre- of the State: see the prior cases cited ante. 
liminary examination) : § 1398): 
Nebraska: 1893. Omaha Il. Jensen. 35 NcbI'. Utah: 1910. State 1'. Vance. 38 Utah 1. 1I0 
68. 52 N. W. 833; 1894. Omnha S. R. Co. Il. Pac. 434: 1914. State V. Inlow. 44 Utah 485. 
Elkins. 39 Nebr. 480. 58 N. W. 164 (mere al>- 141 Pac. 530: 1916. State Il. De Pretto. 48 
sence sufficient): 1896. Lowe Il. Vnughn. 48 Utah 249. 155 Pac. 336 (preliminary testi-
Nebr. 651. 67 N. W. 464; 1897. Ord. Il. Nash. mony of a ,\\1tness absent in another State. 
50 Nebr. 335. 69 N. W. 964; 1899. Witten- admitted. applying Compo L. 1907. § 4513): 
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v 
an early New York ruling, refuse to recognize it at all; 6 a few others refuse 
to recognize it in criminal cases particularly.7 

For depo8it:wns, this cause was at common law established as sufficient,S 

Vermont: 1902, McGovern 1'. Hayes and of a constable who had gOlle to the United 
Smith, 75 Vt. 104, 53 At!. 326 (nor is it neces- States while on leave, and had failed to report 
sury to try to procure his attendance or to for duty ever since, admitted); l'Ifanitoba: 
search for him) ; . 1916, R. t'. Roblin, :n D. 1.. R. 724 (coru-
West Fir()inia: 1922, Browning 1'. Hoffman, mission ordered for expert witnesses residing 
W. Va. ,111 S. E. 492 (witness in a distant in the F. S., under Cede § 997); Northlu"t 
StlLte; (onner testimony admitted); Terr. 1900, H. 1:. Forsythe, 4 N. W. Terr. 
Wyomino: 1916, Ivey v. State, 24 Wyo. I, 398 (tile evidenre of ab~ence must be such as 
154 PILC. 589 (former testimuny of absent relLsonably to slLtisfy the trilll judge); Nom 
witnesses, ILdmitted). Scotia: 1908, ROgl'fS v. Troop, 43 N. Sc . 

• .&' 61826, Wilbur v. Selden, 6 Cow. N. Y. 164; 279 (trial Court decides, under Order 35, R. 
," 1834, Crary v. Sprague, 12 Wend. N. Y. 45: 17); Sll$katcheu'an: 1915, Coristine T.td. v. 

1874, Berney r. l\Iitchl'II, 34 N. J. L. 341; Haddad, 21 D. L. R. 350 (dl'po~itions au-
1876, Collins v. Com., 12 Bush 273. In thorized for witnessl's living in Quebec and 

• Cassady v. Trustees, 105 III. 567 (1883), the ullwilling to Il'a\'(! thnt juri8diction to attend 
testimony was excluded on the facts of the the trial); 1915, First Nationnl Bnnk v. Kruse, 
case. 2:J D. L. R. 6S4 (commi8sion to take testimony 

7 1881, U. S. '1'. Angell, 11 Fed. 43; 1886, of witness in Iowa, refuscd in the Mnster's 
Owens v. State, 63 l\Iiss. 450, 452; 1858, discretion, under Rule 365). 
State v. Houscr, 26 l\10. 439; 184:3, People UNITED STATES: /-'cdcral: 1873. Burton t·. 
v. Newman, 5 Hill N. Y. 296; 1827, Finn v. Driggs, 20 "'nil. 125 (lost dcposition of a 
Com., 5 Rand. Va. 708; 1853, Com. v. Brogy, witness living in another Stute and more 
10 Gratt. Va. 722, i32 (not sufficil'nt in a than 100 miles away; contents nllowed to be 
criminal case, cven for defendnnt). proved); 1882, Stebbins v. Duncnn, 108 U. S. 

In Alabama, the rulings in Dupree v. State. 32, 2 Sup. 313 (deposition burned; Burton v. 
33 Ala. 388, and Harris v. State, 73 Ala. 49i, Driggs appro\'l'd); Alabama: 1839, Me-
are superseded by the later ones in note 5, Cutchen v. McCutchen, 9 port. 650, 654 
s1Ipra. In "Virginia, Finn's Cnse, 81111ra, was (that the witness had .. started to mo,"e to 
partly repudinted and its validity for the the State of Arkansas with his family", though 
present purpose left undetel'mincd, in Parks r. he expected to stop on the WilY in another 
Com., 109 Va. 807, 63 S. E. 462 (1909). county with relatives, RUfficil'nt): 1851, 

I ENGUl'.'D: Hi88, Thatcher t'. Wuller, T. Long 1'. Dads, 18 Ala. 801, 803 (perlllunent 
Jones 53 (deposition before coroner of onc be- ubscnce, sufficient; no effort to obtnin him 
yond sen, admitted; it was "nil one as if he necessury) : ConnecticlIt: 1854, Larkin v. 
were dead": for curlier English rulings, see A ,"cry, 23 Conn. 30·1, 318 (absence on 11 journey 
antc, § 1364); 1705, Aithum v. Anglesl'a, other tiUID the one contemplated lit the taking 
Gilb. Eq. Rep. 18: 11 Mod. 212: 1729, Pnt- of the deposition, sufficient: semble, fnct of 
tl'fSOn 11. St. Clair, 1 Burnllrd. K. B. 268; abscnce is determinable by t.rial Court): 
1744, Ward v. Sykes, Ridgw. t. Hard\\'. 193; Idaho: 1890, Terr. v. Evans, 2 Hasb. Ida. 
1772. Birt v. White; Diek. 473: 1806, Fon- 627, 632, 23 Pnc. 232 (ovcrruled by State 1:. 

sicl, v. Agar, 6 Esp. 92 (deposition of one al- Pottl'r, 6 Ida. 584, 57 Puc. 431, cit<.'d post, 
reudy on board ship, admitt<.'d); 1808, Fal- § 1418): Indian Terr. 1899, Missouri K. &: 
caner v. Hanson, 1 Camp. 1i2: 1841, Robin_ T. R. Co. v. Elliott, 2 Ind. T. 407, 51 S. W. 
son II. Markis, 2 Moo. &: Rob. 376 (merc in- 1068 (deposition by railroad employl'C, re-
ability to find docs not ~uffi('e to establish siding out of the jurisdiction, but frequently 
absence); 1849, Varieas 1'. French. 2 C. &: coming within it during thl'ir emplo~'ll1ent, 
K. 1008 (ubsence in Auscrnliu, held suffi- admitted); Illinois: 1897, Gardllerv. Meeker, 
ciently proved); 1856, R. 1'. Austen. 7 CO)( Cr. 169 III. 40, 48 N. E. 30i (" non-resident" 
55 (mere absence in the witness' own countr~', includes one residing in another county but 
without a showing of inllbility to l.'ecure his within the State, and his deposition on oral 
presence by rl'quest, not sufficient) ; 1873, 'Ex: interrogntories Dlay be received): lIIassachu-
parte' Huguet, 12 Cox: Cr. 551 (a French wit- sells: 1850, Kinney v. Berran. 6 Cush. 394 
ness refusing to Stll~', and returning to France; (mere inubilit~· to find is not SUfficient to prove 
admissible, per M:ntin, B., and, semble, Pol_ absence) ; North Carolina: 1897, Cunningham 
lock, B.; semble, contra, Kell~', C. B.). r. Cunningham. 121 N. C. 413, 28 S. E. 525 

CANADA: Alberta: 1915, l\lcQunid v. (e\'idencc of ebsence held sufficient. the trial 
Prudential Trust Co., 22 D. L. R. S7i (dep- Court hnving· discretion); pl'1!nsylrallia: 
osition of defendant's officcl1I in Quebec, 1819, Carpenter v. Groff, 5 S. &: R. 165; Ver-
under Rule 395); British Col1l7lllna: 1914, mont: 1869. Jobnsonv.Snrgent,42Vt.195; We.!t 
R. t!. Angelo, 16 D. L. R. 126 (deposition "Viroinia: 1897, Hoopes v. De Vaughn,43 W. Va. 
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§ 1404 RIGHT OF CO~FRO::\TATION [CHAP. XLV 

subject in occasional rulings to the distinctions above noted; and bJ· statute 
it has been almost uniyersaIiy provided for. 9 

§ 1405. Same: (3) Disappear8.DI'::e; Inability to Find; (,1) Opponent's Pro
curement. (3) If the witness has disappeared from observation, he is in 
effect unavailable for the purpose of compelling his attendance. Such a 
disappearance is shown by the party's inabitity to find him after diligent 
search. The only objection to recognizing this ground of unavailability is 
the possibilit~· of collusion between party and witness; but supposing the 
Court to be satisfied that there hm; been no collusion and that the search has 
been ' bona fide') this objection loses its force. 

For former testimony 1 this cause of unavailability has long been recognized . 
• 

447. 2; S. E. 251 (non-residence may appear great deal of money to :!Carch him out: but 
from the deposition it..."C1f us well us from the I cannot anywhere meet with h.im. und tllat 
stututory affidavit at the time of upplicu- makes my case 50 much worse that I cannot. 
tion): 1915. County Court v. Grufton. 77 when I ha\'e done ull that llIan "an do to get. 
W. Vu. 8-1. SO S. E. 924 (Code 1913. § 4891. my witnesses together. I sent in the depth 
upplied). of "'inter for him, when I thought my triul 

Cuntra: 1 !l11. Redhousc v. Graham. 20 would have COllie on hcfore; but I could 
Huw. 71i (plaintiff's own former testimony never hear of him"; L. C. J.: "Leck you. 
excluded. where he had left the jurisdiction though in strictness. unless the party be dead, 
before trial without any eXlllllined reason): We do not U8C to admit of any such e\·idence. 
1897. State r. Tomblin. 57 Kiln. 841. 48 Pac. yet if you can prO\'e anything he swore at any 
14·1 (and in spite of the fact thnt the defendant other trial. we will indulge you so far"); 1726. 
himself had caused the taking: this is indeed Gilbert. E\·idencc. 60. 
using the luw to shield crime) ; 1893. State t·. CANADA: 1!l07. Cuff v. Frazee S. & C. 
Humason, 5 Wash. 49!l. 504. :12 pac. 1 i : 'not Co .• 14 Onto L, H. 20a (witness supposed to 
sufficient in ,!riminal cuseS for either Pili .y). ha\'c gOlle to the V. S.). 

The rule hus been held to be the sume for USlTED STATES: Ft'licral: 18!)!l. Motes t'. 
the deposition of the partJl himself. though this V. S .• 178 U. S. 458. 20 Sup. 993 (testimony 
seems erroneous: 18!)0. St.andurd L. & A, In~. of one who hurl escaped through the negligence 
Co. r, Tinney. 73 Miss. i26. l!l So. 002 (purty or the prosecuting officers. excluded); 
out of Stllte; admissible). Compare § 141G. .1Iabama: 1895. Thompson r. State. 100 
post. AlII. 07. 17 So, 512; 1897. Mitchel v. State. 

For the case of II witness once present durill(J 114 Ala. 1. 22 So. 71 (" after diligent search 
the lime of lrial. but 8ubscqurntly delHlrlin(J. see is not found \\ithin the jnrisdiction of the 
post. § 1415. Court". sufficient: mere inability to find at 

• The statutes are collected in § 1411. the usual residence or in the county. not sum-
posl. cient); 1902, Jacobi to, Stute. 133 Ala. 1. 

The statute's omission to enumerate this :12 So. 158 (a "fruitles8 senrch for him in 
casc should not injure the establi~hed commoJl- every county in which there is any npparent 
law principle. But if the statute has not likelihood of his being found ". may RuffiC(,. 
even given the power to order a deposition liS amounting to proof of removal from the 
taken out of the State it would seem to be jurisdiction: requirements of such a search 
inadmissible because legully non-existent.; considered); 1905. Bardin 1'. State. 143 Ala. 
1880. Kal'lin v, Com .• 84 Ky. 354. a~io 1 S. W. 74. a8 So. 833 (mere inability to find. after 
594 (statutory limita held exclusive; therefore searching the county of usual residence. in-
the accused cnnnot take the deposition of II sufficient); 1906. Woodstock Iron Work t'. 
person abroad). Kline, 149 Ala. 391, 43 So. 302; 1913. Pope 1". 

§ 1405. I ENGLAND: 1623. Anon .• Godbolt State. 183 Ala. 01, 63 So. 71 (former !cati-
326 ("If a party cannot find a witness. then mony; inability to find after diligent search 
he is as it were dead unto him ". and his forlller is sufficient to admit; here a defendant'~ 
testimony may be read. .. so uS the pllrty witness); 1921. Wigginton v, State. 205 Aln. 
make oath that he did his endea\'or to find 147. 87 So. 700 (abscnce or inability to find. 
his witness. but that he could not see him held not sufficiently shown on the facts); 
nor hear of him "); 1685. Outes' Trial. 10 Arkansas: 1878. Shackleford v. State, 3:1 
How. St. 1'r. 1227. 1285 (Ontes: "My lord. I will Ark. 539: 1880. Sneed r. Stllte. 47 Ark. 160. 
ther. ,?roduce whnt he swore at another trial": 1 S. W. 68; 1894. Vaughan v. State. 58 Ark. 
L. C. J. Jeffreys: "Why. "'here is he? Is 353. 370. 24 S. W. 885 ("upon diligent in-
he dead?"; Oates: .. My lord. it has cost a quiry cannot be found"; the trial Court'~ 
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discretion to control); 1895, McNamara I). 

State, 60 Ark. 400, 30 S. W. 762; 1896, Har
wood v. State, 63 Ark. 130,37 S. W. 304; 1913, 
Paxton v. State, 108 Ark. 316, 157 S. W. 396; 
1918, Rogers v. State, 136 Ark. 161, 206 S. W. 
152; 
California: 1899, People v. Plyler, 126 Cal. 
379, 58 Pac. 904 (trial Court's detel'mination 
controls in applying P. C. § 686, cited post, 
§ 1411); 1904, People v. Lewandowski, 143 
Cal. 574, 77 Pac. 467 (same) : 1804, People v. 
Buckley, 143 Cal. 375, 77 Pac. 169 (testimony 
before the magistrate, admitted under P. C. 
§ 686: here the witness Was in l\1exi('o): 
1904, People v. Barker, 144 Cal. 70S, 78 Pac. 
266 (similar): 1921, People v. Johnson,
Cal. App. " 197 Pac. 135 (search by subpeena 
in every county, ete., held sufficient: wit
ness' statement of intel1tion to leave the 
State, considered) : 
Connecticut: 1902, Mechanics' Bank l>. Wood
ward, 74 Conn. 698, 51 Atl. 1084 (former testi
mony of a witness "who has since gone to parts 
unknown", admitted, under Pub. Acts 1895, 
p. 503, c. 116): 1921, State v. Gaetano, 96 
Conn. 306, 114 At!. 82 (witness escaped 
from detention and not found after diligent 
efforts) ; 
Florida: 1904, Dornllm v. State, 48 Fla. 18,37 
So. 561 (witness for the defendant: forlller 
testimony not admitted on the facts): 1908, 
Putnal v. State, 56 Fla. 86, 47 So. 864: 
Georoia: 1880, Gunn v. Wades, 65 Ga. 537, 541 
(ufter which, Williams t'. Stnte, 19 Ga. 403, 
is probably of no consequenre): 1890. Atlnntn 
& S. R. Co. v. Randall, 85 Ga. 302, 314, 11 
S. E. 106; 1907, Robinson r, State, 128 Ga. 
254, 57 S. E. 315 (due diligence not used, 
on the facts); 
lIawaii: 1907, Tsurudu v. Farm, 18 Haw. 434 
(witness subpo'llaoo in two places and not 
found: showing held insufficient on the fact~) : 
Indiana: 1911, Wilson v. State, 175 Ind. ,158, 
!.i3 N. E. 609 (not found in or out of the State): 
Iowa: 1896, Spaulding r. R. Co., 98 III. 205, 
67 N. W. 227 (information "h'en to lin officer 
serving a subpcma, as indicating the suffi
ciency of search on which to base a return 
if not found) ; 
Kansll8: 1915, State t'. Chadwell, 94 Kan. 
302, 146 Pac. 420 (preliminary examina
tion) ; 
Louisiana: 1876, State t·. Han'ey, 28 La. An. 
105; 1884, State r. Goudier, 36 La. An. 291 : 
1894, State v. White, 46 La. An. 1273, 1276, 
15 So. 623: 1898, State r. Timberlake, 50 
La. An. 308, 23 So. 276: 
Michigan: 1912, Krouse r. Detroit U. R. Co., 
170 Mich. 438, 136 N. W. 434 ("the proofs 
should be full and convincing"): 1922, People 
I). Schepps, Mich. - , 186 N. W. 508 (for
mer testimony admitted, the witness having 
disappeared and diligent search in Michigan 
and Canadll having been made) : 
Minnesola: 1898, Hill v. '''inston, 73 Minn. 
80, 75 N. ,Yo 1030 (person's declarations n5 

to residence, and sheriff's return of not found. 
receh'ed) ; 
Missouri: 1904, State~. Riddle, 179 Mo. 287, 
78 S. W. 606 (due diligence not found on 'the 
facts) ; 
Nebrll8ka: 1919, Koenigsteill v. State, 103 
Nebr. 580, 173 N. W. 603 (former iestimony 
of a witness who could not be found I4nd had 
probably left the State held admissible in 
the triul court's discretion based on an ade
quate search in good faitll); 
Oklahoma: 1908, Drigger~ v. U. S., 21 Oklo 
60, 1 Oklo Cr. 67, 95 PIIC. 612 (witness ~aid to 
be dead; the marshal's return on the sub
peena, and testillllJllY thllt .. they had been 
told he was dead", held not enough: unsound) ; 
1911, Warren V. State, 6 Oklo Gr. I, 115 Pac. 
812 (witnesses not to be found, lind last heard 
from in Arkansus); 1913, Edwards l>. State, 
9 Oklo Cr. 306, 131 Pac. 956 (preliminary 
examination); 1916, Jeffries 1'. State, 13 Oklo 
Cr. 146, 162 Pac. 1137 (witness scarehed for 
lind returned not found, on the faith of hear
say tI1at he had left the State: deposition 
udmitted, citing the nbove text with approval: 
.. the doctrine Rnnounced in Driggers V. U. S. 
[supra) hilS never been followed by this Court. 
and we think is not the law"); 1917. Fitz
simmons r. State, 14 Oklo Cr. 80, 166 Pac. 
453 (witness not found after diligent search 
within the State; former testimony admitted, 
following Jeffries V. State. 8upra); 
Pennsylvania: 1895, Seitz r. Seitz, 169 Pa. 
510, 32 AtI. 594, semble; 
Texas: 1879, Sullivan v. State, 6 Tex. App. 
319.342; 1905, Smith V. State, 48 Tex. Cr. 65, 
85 S. W. 1153 (formc;r testimony of an IIb~ent 
person, excluded; this COllrt, here appeared 
to be unable clearly to tell the profession 
just what rules it meant to lay down ('n these 
points: from thil! opinion it is impossible to 
SIlY whether the exclusion is (1) becaufiC the 
witness was not sought for witll sufficient dili
gence, or (2) because mere inability to find is 
ne,'cr enough, but only ubl'Cnce from the ju
risdiction, or (3) because the Texas statutel! 
for depositions, post, §§ 1411, 1413, nre the 
only sources of admissibility, and under t.hem 
no provision at all is Illllde for u!ing testimony 
at a former trial in a criminal CIISC, or (4) be
cause the use of former testimonv in a criminal • 
case is alwaya unconstitutional, under Cline 11. 
State, cited allte, § 1398; the only things 
fairly apparent frOID the opinion are that 
Sullivan 11. State, 8UP,:I, is regarded as over
ruled, in Evans v. State, 12 Tex. App. 370, on 
BOme point or other. aud that Cline r. State, 
8upra, may be still IlIw for some purpose or 
other, though its status is doubtful on another 
point, ante, § 1398) ; 
Utah: 1902, State v. King, 24 t:tnll 482, 68 
Pae. 418 (under Re,·. St. 1898, § 4513); 
Washinolon: 1915, Kennedv V. Canadian • 
Pacific R. Co .. 87 Wash. 134, 151 Pat'. 252 
(excluded, there being no showing of due dili
gence). 
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I t ought equally to suffice for depositions,' the principle is no different. 2 

(4) H the witness has been by the opponent IJrOcllred to absent himself, 
this ou~ht of itseIr to justify the use of his deposition or former testimony,3 
- whether the offering part~· has or has not searched for him, whether he is 
within or without the jurisdiction, whether his place of abode is secret or 
opell; for any tampering with a witness should once for all estop the tamperer 
from /linking an~' objcp.tioll based on the results of his own chicanery. 

§ 1·IOfi. Same: (;j) nIness, Inflnnity, Age, preventing Attendance. Any 
phy,;it:al incapacity prcvcnting attendance in court, except at the risk of seri
ous paill or danger to the witness, should be a sufficient cause of unavaila
hility; and tId,; has bcen almost unh'cl'sally recognized b~' Courts.l Certain 
distinctions, howe\'cr, have from time to time recch'ed special notice. 

(a) The dllrntum of tht, illness need only be in probability such that, with 
regard to the importance or the testimony, the trial cannot be postponed.2 

C,m/ra: 1l':Ji. n. r. rr"g~n, s c. ," P. 169: 
I .... :~.\. Crary r. ~»r"gu(>. I:.! W,·nd. X. Y. ·15 
(:-':,·1",11 .• 1.: 001-:\'1'/1 dilig('Ilt inquiry. without 
I,,·i,.g "1.1,, to find I lie witlJ(·"~. i" not "ufficient. 
th""1111 it i .. "hvilJu~ tlll'r(> l'un he 81':11cely n. 
~h,"1" "f dilT,'re,lI'e lJ('tw('4!n Ihe tWI) caSC3, 
d,·.,th :u,,! ub"<'nl'('. eilher in pri/l('iple or hnrd
phil' 00); 1~2tl. Will,'lr r. Sdd('n. Ii Cow. X. Y. 
Ifi I ((urm(>r te.timony of II witll(,;;s who could 
n"t I", found and harf u('clared that he wad 
It .i!!g to I\·nnsyh·:lIlia. (>xcludcd); HID::!. 
:"1:11<' ... Wing. GG Oh. 407. f,4 X. E. 514 (prinr 
te,tiflllln), of n. witne"s not f"und after diligc,nt 
... "rd •. filid I"'lil"'('<! to be without the State. 
1ll'1" not udmi.,ible in a ('riminul ca8<'. ullle,;~ 

till' """"Ill'''' wus due to the accused's cotlJli
\':UII"') • 

F"r till' admi<;;ibility of 8Ia/rmrn/6 made to 
tI ... . " fluh..,.,. as (·vidence of inn.bility to find.l1Co 
1" •. ,1. H 1·114. 171>9; and compare the ruling .. 
f •. r 1 ... ,1 documen/ •• arile, § 119G; for a/le8/i1l0 
,,.il,,,.,,· .• (1111/e. § 131:1). for ,,,rbOns not heard 
lTv'" (an/c. Ii 158. fiG4), and for a/atemen'" 
.. I i,./f'·" (1'( •• 1. § 17::!5). 

• 1. ... 95. Burton r. Rtntt-, 10i Ala. 68. 18 So. 
:.!IO: 1(103. 1'''''1'10 r. Witty. 13)\ CuI. 5i6. iZ 
1': .... li7; Wli. G,'iffith r. l\lidbnd Yall!.'y 
It. (:11 .• 100 Ran. ,';00. 166 Pa~. 41)7 (witnc~s 
not f'.lInd after uiligl'nt search; depoFition 
adm~tt('d. n.q if a"~l'nt from tho rounty. under 
Gell. St, I !lIS. § 7:.!1)::!; this ruling shows tho 
g'~J(1 ""n"'? of not tf<'uting tho Icgi>lative !.'nu
nll'ration as if it l'xhnustcd nil pos,-ible wisdom 
(.n th!.' Fllbje('t. for it nl'\"'r dOeS nr cun); 1828. 
TOlllpkin~ r. Wile)". 6 Rand. Vn. 242 (duc 
diligt'nce not shown on the facts); 1818. 
Pl'llii>one r. l)l'rringer, 4 Wn.sh. C. C. 2Hl. 

Contra: IGGfl. Lord l\lorly's Cn.!'C. Relyng 
;','j ( •• '\l:fl·l'd. thnt if a witn(>ss who was (>xmn
inl"! by the ('oronl'r he nh ... nt. nnd oath is made 
t:",t t1.I'Y hu,'" u!l<'f!lIl1 th .. ir end .. :I\·ors to find 
him Rnd cannut find him. that i~ not suffi
dl'nt to authorize the r(>lldinK o( 8U1'1I I'xnmin,,
tion": compare this case ante, § 1364. note 

47); 1851, n. ~. Scaife. 5 Cox Cr. 243. 17 Q. B. 
243. 

• IG92. Harrison's Trial. 12 How. St. Tr. 
S51; 1851. n. r. Scn.ife. 5 Cox Cr. 243 (procure
ment by a cCKIefendant. held not sufficient as 
to n defendnnt not procuring); 18i6. U. S. 11. 

Heynolds, 1 L"tah 322, 98 U. S. 158: 1893, 
Peddy r. State, 31 Tex. Cr. 547. 21 S. W. 542 
(rcmoval by contrivance of a private prosecutor 
docs not affect the usc by the State). 

Con/ra: 1856, Bergen v. People, 17 III. 427. 
, HOG. I Contra, for former testimony: 

1827. Doe 1'. Evans. 3 C. & P. 221, Vaughan, 
n.; 1893. Com. r. J\fcKp.nna, 158 Mn.ss. 207, 
210.33 N. E. 389 (for criminal cases). Contra, 
for a par/y's exn.minn.tion: 1912, Park r. 
~dmeider. Alta. S. C .. I) D. L. R. 451 (plaintiff 
lind in Ohio, and was too ill to tru\'el; his 
examinntioll 011 disco\'ery by defendant WIIS 

taken, with len.ve to tren.t it as on R commis
sinn; the plaintiff was not nil owed to use 
it UII the trial. the I'redihility of the witness 
being import.ant; this l'rrorumus ruling indi
('ates n failure to perccive that n. purty's ex
amination taken by all opponent stands 
l'xa~t1y on the footing of a deposition {or pres
ent purpos!.'s; ('om pare the similar fallncy 
in Johnson 1'. Birket. Ont.. cited an/e. 
§ 13S!». 

• 1916, n. r. Xoakes. 1 K. n, 581 ("The 
(1lIcstion [of illness) . . . is a question for 
the determination of the presiding judge ". 
nppro\'il1g n. I', S!.(>phenson. L. & C. 165; 
the "credihle witness" f(·quirl'd by the bt.utute 
WDS here 1\ constn.ble who hnd seen the witness 
in bed; the testimony Il{ a medical mun. 
11 .. ld not nec!.'"sary); 1l'>91. Mitcl'l'II. J .• in 
Thornton ~. Britton. IH Pa. 130. 22 At!. 
1048: "The detl'rmin:ltioll of this question 
in eat'll casc as it arises rests largely in tho dis
cretion of tho Court. On 1\ trinl for 1\ murder, 
for instnn('e. the judge presiding would f~ 
it hi~ dllty to en(orce the attendance o( D 

witness having knowledge of the crucial facts, 
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§§ 1395-1418] WITNESS UNA V AILABLE § 1406 

(b) As to the degree of the illness, the traditional pIu'ase, "so ill as not to be 
able to travel", sufficiently indicates the requirements of common sense; and 
the " ability" is to be considered with reference to the risk of pain or danger 
to the witness. That the illness should be such as to make it impracticable 
to take the witness' deposition at his home has been said by one Court to be 
the correct limitationj 3 but this is certailll~- incorrect, for a deposition ob
tained from a person during illness could not be any bettcr than his former 
cross-examined testimon~' or deposition, and would probably be much less 
trustworthy. 4 There is no reason wh~' the application of the general principle 
in a given instance should ever come before a Court of Appeal; to the trial 
Court should be left the determination of the existence of the necessity in a 
particular case. 

There is further no distinction properly to be made between former testimony & 

e\'en at some risk to the witness' health or tion of confinement was admitted); 187R. 
life; while in a civil action he might feel freo R. t'. Wellings. L. R. 3 Q. n. D. 428 (same; 
to hold that a much smaller risk to the wit- here it wus pointed out that the degree of ill-
nees would be sufficient to exeuse him from ness should be left to the discretion of the trial 
personal attendance." judge); 1887, R. t'. Prunte~·. 16 Cox Cr. ::!-H 

'1870, Berney v. Mitchell, 34 N. J. L. (unsworn statement of child, under St. 48 & 
341; 1908, Smith t'. Moore. 149 N. C. 185, 49 Vict. c. 69, post, § 1828, not receivable 
62 S. E. 892 (approving Berney t'. Mitchell, as a deposition in her absence through illness. 
and taking the singular \;ew that a deposition under St. 11 & 12 Vict. c. 42). 
is better than a stenographic report). UNITED STATES: Florida: 1920, Black-

• 1828, Mathews, J., in Miller v. Russel. 7 wellv. State, 79 Fla. 709, 86 So. 224 (temporary 
Mart. N. s. La. 268. absence by reason of illness, held sufficient in 

• The rulings recognizing this ground for the trial Courfs discretion); Louisiana: 
using former testimony arc as follows: 1828, Miller v. Russel, 7 Mart. N. 3. La. 268 

ENGLAND: 1737, Fry v. Wood, 1 Atk. 445; (see citation 8upra); 1882, State v. Grauville, 
1831, R. 11. Savage, 5 C. & P. 143; the ensuing 34 La. An. 10S8 ("l~;ng sick in hospital". 
rulings are under St. 11 & 12 Viet. c. 42, allow- sufficient on the facts~; 1903, State v. Wheat, 
ing testimony before a committing magistrate 111 La. 860, 35 So. 955 (testimony before the 
to be userl when the ~;tness is "so ill as not to committing magistrate, of one since become 
be able to travel"; most of them arc obstinately too ill to be able to attend, admitted; the 
narrow; 1850, R. ~. Harris, 4 Cox Cr. 440 trial Court's determination of the facts is 
(bowel-complaint. not sufficient on the facts) ; generally to control; on a rehearing, the 
1850, R. 1.'. Harney, 4 Cox Cr. 4·11 (woman's testimony was held inadmissible because the 
confinement a week before, sufficient) ; 1850, R. witness ('ould attend at the next term and 
v. tnmer, 4 COlt Cr. 4n (cold; not sufficient) ; because the prosecution had misled the defence 
1862, R. 11. Stephenson, 9 COlt Cr. 156 (woman by applying for a continuance) ; MarYland: 
daily expecting confinement; sufficient in 1829, Rogers t'. Raborg. 2 G. & J. 60; Michi-
trial Court's discretion); 1862, R. 11. Welton, Dan: 1878, Howard t'. Patrick. 38 l\lich. 795. 
9 Cox Cr. 296 (illness must be proved by medi- 799; 1900, Siefert 1.'. Siefert. 123 Mich. 664, 
cal man); 1871, R. r. Bull, -12 Cox Cr. 31 82 N. W. 511 (temporary illness, not suffi-
(bowel complaint two days before, not suffi- cient); 1910, People v. Droste, 160 Mich. 66, 
cient); 1874, R. 11. Farrell, 12 Cox Cr. 606, 125 N. W. 87 (woman about to be confined; 
L. R. 2 Cr. C. R. 116 (the ~;tnes8 was "very testimony before the examining magistrate, 
nen'OUS and 74 years of age"; "it might be admitted; careful opinion by Brooke, J.; vir-
dangerous for her to be examined at aU", and tually o\'erruling Siefert t'. Siefert, which held 
particularly in open court; but the deposition that the illness must be permanent); 1917. 
WIIS held not admi.oisible); 1876, R. 11. Thomp- Neal v. Novelty Leather Works, 198 Mich. 
80n, 13 Cox Cr. 182 (the witness was 87 years of 598,165 N. W. 681 (illness not sufficient on the 
age and "in such a great state of nervous ex- facts); New Jersey: 1870. Berney 11. Mitchell, 
citement that it would be attended with great 34 N. J. L. 341 (sec citation 8upra, n. 3); 
risk to her liCe to bring her into court to give North Carolina: 1908, Smith v. Moore, 149 
evidence"; "it might bring on an attack of N. C. 185, 62 S. E. 892 (mere doctor's cer-
apoplexy; there is no actual disease or illness, tificate that witness was" too unwell to attend 
only a predisposition to it"; but the deposition court", held not Bufficient on the facts); 
was excluded); 1878, R. 11. Hee80m. 14 Cox Cr. Oklahoma: 1921, Valentine 11. State,' Okl. 
42 (deposition of a WOlDan in daily expectn- Cr. ,194 Pac. 254 (manslaughter; te8ti-
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§ 1407 RIGHT OF CONFRONTATION (C1L\P. XLV 

thus rendered necessary, and deposition8;6 although the statutes (post, § 1411) 
have dealt with the latter in almost every jurisdiction. 

§ 1407. Same: Attendance prevented by (6) Imprisonment, (7) Official 
Duty or Privilege; (8) Distance of Travel. (6) The witness' imprisonment 
for crime, supposing him not to be disqualified for infamy, is no reason for 
excusing his non-production; for his production can presumably be obtained 
by order of Court.) So far, of course, as this is not the case, there is good 
reason for using his former tcstimon~' or deposition; 2 a new deposition, ob
tained in prison, could be no better than either.3 

(7) An official duty may be sufficient cause for not producing the witness 
engaged in that duty; the sufficiency should be left to the trial Court.4 Where 
mony hefore magistrate of D., now ill and 
unable to attend. admitted for the State); 
Pcnnsyll'arn'a: 1827. Pipher D. Lodge. 16 S. & 
R. 214. 221 (inability to tr3\'el, not suffi
ciently shown on the facts); 1874, Emig v. 
Diehl, 76 Pa. an; 1881, McLain t'. Com .. 
99 Pa. 97 (for ch'il cases: for criminal cases, 
question reservl'd): 1891. Thornton t'. Britton, 
144 Pa. 130, 22 Atl. 1048 (~,.'pra. note 2); 
1893, Perrin v. Wells, 155 Fa. 299, 300, 26 
Atl. 543 (too ill to be present, sufficient); 
Vermont: 1918. ~Iartin's Will, 92 Vt. 362, 
104 At!. 100 (witness" unable to attC'nd court 
as a witness or to gh'e a deposition"; former 
testimony admitted) : ll't:,consin: 1907, 
Spencer v. State, 132 Wis. 509, 112 N. W. ·162 
(sec the citation atl/c, § 139S). 

I E:soL.uw : 1666, Lord Morly's Case, 
Kelyng 55 (before coroner); 1682, Lutterell v. 
Reynell, 1 l\lod. 282: 1709, Altham s. Angle
sea, 11 Mod. 212, per Gould. J.; 1719,2 Lilly's 
Pract. Reg. 703 (" A witness who by reason 
of sickness. extreme age, or other eausC', cannot 
come to a t:ial, may by order of Court be ex
aminE'd in the country. before any judge of the 
Court where the cause depend8, in the prescnce 
of the attorneys of each side; and the testi
mony so taken shaH be aHowed to be giycn 
in eddencc at the trial"); 1752, Bradley 1'. 

Crackenthorp, Dick. IS2 (" the witness being 
aged and infirm and unable to tra\'el", it 
sufficed): 1785, Joncs v. Jones, 1 Cox 184 
(deposition of one "abo\'e 80 years of age 
and unable to attend in person" admissible): 
1808, Palmer 1'. A~'lcshury, 15 Yes. Jr. 176 
("in such a state of health as not to be capa
hie of attending"): 1813, Corbett V. Corbett, 
1 Yes. & B. 335, 3·12 (order in ehllncery tilade 
for depositions to he read at law if the deponent 
proved" unable to attend" the trilll by reason 
of illness; Lord Eldon lays down the condi
tions on which such an order will be made 
beforehand in chancery); 1817, Morrison 11. 
Arnold, 19 id. 672 ("sick. incapable of travel
ling, or prevented by accident ", is sufficient; 
said of depositions' in perp. mem.'); 1908, 
Stewart's Case, 1 Cr. App. 57 (statute applied, 
the witness being ill). 

UNITED STATES: Conn. 1775, Avery V. 

·Woodruff. 1 Root 7G (" The deposition of a 
woman who !i\'l'd within 20 miles of the court, 
that had a ('hild of a month nld, dangerously 
sick so that the mother could not, lean! it" 
was admitted, as .. within the rl'ason of the 
statute"); Cia. 1874. Bilker v. Lyman, 5:1 Gil. 
339,341,350 (excluding II deposition where the 
v.itness was not too ill to hc uble to testify) ; 
N. H. 1859, Hayward Il. Bllrron, 38 N. H. 
366: N. Car. 19m, Willeford V. Bailey, 132 
N. C. 402, 43 S. E. 928 (witness "unable to 
talk and physicaHy unable to remain in court" ; 
deposition recei\'C'd); Okl. 18!)7, Hanley v. 
Bunks, G Okl. 79, 51 Pac. 662 ("infirmity" 
docs not include the rase of a wife kept at the 
bedsidE' of hl'r sick husband by the necessity of 
attending him): 1'1. IS6!J. Johnson v. Sargent, 
42 Vt. l!J5 (old Itl(e); Va. 1898, Taylor V. Mal
lory, 96 Va. 18. 30 S. E. 472. 

§ 1407. I 1896, State r. Conway, 56 Kan. 
682, 44 Pac. 627 (former testimony admissibl~ 
aemblc, where by a lire-sentence of imprison
ment chil death has ensued. but not here 
where a year's sentence produced no such 
result and a deposition could havc been taken 
in prison or the prisoner brought into court; 
opinion obscure). 

Statutes providing for a VlTit o( 'habeas 
corpus ad testificandulD' arc noted post, § 2199. 

• 1851, SVlitzer v. Boulton. 2 Grnnt U. C. 
693 (VI;tness in the penitentiary lind refusing to 
be re-examined, knowing that he could not be 
punished for contumacy more severely than hy 
imprisonment; (ormer testimony received), 
1910. Hawkins v. U. S., 3 Ok!. Cr. 651, lOS 
PIIC. 561 (life prisoner in a Federal penitentiary 
out of the State, the prison authorities ha\ing 
refused the request of the State Governor to 
bring the prisoner to testify). 

• 1900, People 1). Putnam, 129 Cal. 258, 61 
Pac. 961 {conditions determined (or granting 
order to produce con~icts under statute). 

• 1796, Mushrow V. Graham, 1 Hayw. 361 
{deposition of a Collector of Imposts received, 
as one of those "the duties of whose o!Hees 
oblige them to attend at a particular place (or 
the discharge thereof"); 1828, Noble 11. 

Martins, 7 Mart. N. B. 282 (deputy sherili 
officially engaged elsewhere; admitted). 
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§§ 1395-1418) WITNESS UNAVAILABLE § 1407 

the witness, exercising a ]Jr'ivilege as an official (pmtf, §§ 2206, 2370-2372) 
refuses to attend and his attendance is not compellable, the case falls under 
the present principle of impossibility of compelling attendance, and an excuse 
for non-production clearly exists.D 

(8) On grounds of the IJersonal inconrenience of attendance from a distance, 
statutes (post, §§ 1411, 1412) have almost everywhere providen, for the case 
of depositions, that residence beyond a certain di8tance, or without the count~·, 
shall allow the lise of a deposition; the same cause should be equally suffi
cient for using former testimony, though this has rarely been provided.6 In 
a few statutes (post, § 1411) this notion of personal inconvenience has been 
given such consideration that in cities of a certain size depositions are in gen
eral admissihle on the ground that "to require the personal attendance of 
witnesses would inyoh'e them in great pecuniary loss and invoh'e a sacrifice 
of their personal interest without any corresponding personal advantage."7 
This policy is a poor one. In the first place, there is no reason for exalting 
the sacrifices of a wholesale merchant or It banker above those of a farmer; 
one deserves no more consideration than the other; moreover, the sacrifice 
in rural districts may be C\'en greater, for it may require a whole day for a 
farmer to travcl to and from the court, while a city merchant may easily be 
kept informed by his clerk b~' telephone of the course of a trial and need 
usually not gh'e up more than an hour or two for the purpose. In the 
second place, the notion that any citizen's private interests should o\'crride 
his duty to the communit~· is a false one. The principle that the whole com
munity, and every member of it, should join in rendering all possible aid to 
the establishment of truth and justice is a fundamental one in civilized so
ciety (post, § 2192). An occasional reminder of these duties is a wholesome 
thing; and the attendance for that purpose upon a session of a court of jus
tice tends \'ividl~' to strengthen the appreciation of this vital principle. That 
the citizen should by law be encouraged and abetted in shirking his funda
mental duty to aid in the vindication of the rights of his fellow-citizens is 
reprehensible. Such statutes should nowhere be imitated. 

§ 1408. Same: (9) Insa.nity, or other Mental Incompetency. A witness 
who has become 'insane is no longer qualified; his testimon~' in court is no 
longer available; and by universal concession his former testimony lor dep-

& Distinguish the following: 1856. DuhoiR' 
Case, Wharton, DigMt of International Law. 1. 
668. Lawrence's Wheaton's International Law. 
393 (upon the NetherlandR miniRter's consent
ing to give his deposition out 01 court. hut not 
Bubject, to croBR-examination. the district
attorney at Washington declined to take it. as 
.. it would not be admitted as evidence "). 
For the case of the King. sec anle. § 13S·1. 

S Most of the following cases have reference 
to one of the statutes given 1)081. § 1411 : 
Former lcslimonu: 1883. Broach v. Kelly. 71 
Ga. fillS. 704 (in adjacent cOllnty. insufficient) ; 
1S96. Spaulding v. R. Co .. 98 la. 205. 67 N. W. 

227 (absence from the ('ollnty. sufficilmt); 
1885. State v. Allen. 37 La. An. 685 (not in the 
parish. umble. sufficient); Drpositio71.· 1848. 
McLane 1'. State, 4 Ga. 335 (deposition by 
commission taken for defendant of pcrsonH 
within the State. excluded. because the au
thorizing statute covered civil cases only) ; 1869. 
Riegel v. Wilson. 60 Pd. 38S. 392. semble (res
idence more than 40 miles distant. sufficient). 

J 1890. Atkinson. J .• in Western & A. R. 
Co. v. Bussen. ll5 Ga. 5S4. 23 S. E. 207. quoted 
post. § 10117. 

§ 1408. I 1880. Marler v. State. Hi Ala. 62 
(Somerville. J.: .. There is no real or practical 
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osition 2 may therefore be used. So also the loss of anyone of the facul
ties necessar~' for testimony (anie, § 478) furnishes an equal reason, whether 
the loss occurs through disease or through senility. This may be the case 
where the lost faculty is that of speech} or (under certain circumstances) of 
.vight,~ or of mcmory;5 and it would seem that a total loss of memory through 
lapse of time alone should equally suffice, providing the Court is entirely 
satisfied of the fact of the loss.6 

§ 1400. Same: (10) Disqualjflca.tion by Interest or Privilege in the Cause. 
A disqualification by subsequently-acquired inferest, or the exercise of a privi
lege. makes the witness' present testimony unavailable, and hence should 
suffice to allow resort to his deposition or former testimony. This doctrine 
was not accepted in early English common-law practice; 1 which was followed 
by our Courts in a few instances.2 But it was well established in English 

difference between the death of the mind and might in some cases be able to use the deposi-
the death of the body"); IS95, Thompson t'. tion or r~Jlort of testimony as a record of past 
State. 106 Ala. 67, 17 So. 512; 1868, Cook 1'. recollection (allte, §§ 737, 761). Sanctioning 
Stout, 47 Ill, 531; IS92, Walkup t'. Com.. the above cause: 1901, State t'. N. O. Water-
Ky. ,20 S. W. 221; 187S, Howard t'. Patrirk, works Co" 107 La. 1,31 So, 3!J5 (former testi-
as Mich, 799; IS8:l, Whitaker t'. Marsh, t}2 X, mony of a witness who, "by reason of the 
H, 478 (in effect o"erruling a contrary s(ale- Inpse of time, 15 yenrs, and his age, was no 
ment in State v, Staple8, -17 N. II. 119); 1921. longer able to remembc;' the facts testified to", 
Com. r. Loomis. 270 Pa. 254, 113 A tl. 42S held admissible; following Juck v. Woods, Pa., 
(insnnit.,·); 1!10S, People t·. Hernandez, 14 in/ra); 1857. Jack v. Woods, 29 Pa. 378, 
P. R. 217, 225. 8cmblc. 8(')1lblc. Repudiating it: 1913. Hio Grande 

For evidenring insanity hy prior or 8ub- So. R. Co. v. Campbell, 55 Colo. 493, 136 Pac. 
8cqucIIl cOlldition, sce anle, § 233; for c\'idenc- 68 (new trial 5 years luter. but the witness a 
ing it by inqlli8ition o/ltmacll, >.ee 1)Ost, § 1671 ; young man of unimpaired health and mind) ; 
and in general, antc, § 497. 1868, Cook v. Stout. 47 Ill. 531, semblc: 1921. 

: 1790, R. r. Eriswell, 3 T. R. 707; 1841. Stcarn:s Lumber Co. v. Howlett, ' Mass. , 
R.I'. Marshall, Car. & M. 147 (c\'en where 131 N. E. 217 (witness testifying about 1920 
temporary only); 1!113, Atwood r. Atwood. 86 could not recall the events fully, but stated 
Conn. 579, St} Atl. 29. that his recordod testimony of HlI6 before a 

'IS57, n. v. Cockburn. 7 Cox Cr. 2G5 former lIla~ter rcpresented his "best recol-
(stroke of paralysis rendering the "itnes.~ un- lectinn"; held. that to nllow tho "itness to 
able to henr or t.o Rpeak; sufficient). adOI)t unei read that former testimony in lieu of 

• 1705. Kinsman r. Crooke, 2 Lei. Raym. present fragments of recollection "would be to 
11G6 (the witness had become blind; his dellO- adopt a further exception to the rule ... and 
"it ion in rhnncery was used for those parts of would not he conducivc to the practical admin-
his testimony which depended on his consulta- istration of justice"; rather say that this rul-
tion of document.~); IS83, Houston 1'. Blythe, ing exhibits glaringly the artificiality and 
GO Tex. 509, 512 (sufficient, where the \\itness mental obliquity of the rules of E,idence as 
had lost his eyesight and the testimony neres- still administllred by ahlt~ minds in a hard 
sarily involved the examinat.ion of documents). rut); 1861, Robinson t'. Gilman. 43 N. H. 297; 

6 IS61, H. 1'. Wilson, 8 Cox Cr. 453 (illness IS83, Velott v. 1.ewis. 102 Pa. 3;26, 333; IS19, 
of the brain affecting memory, sufficient.); Drayton v. Wells, 1 Nott & McC. S. Car. 248. 
IS95, C~J\tral n. & B. Co. v. Murray, H7 Ga. § 1409. 1 1702, Holcroft ~. Smith, 1 Eq. 
:{26, 22 S. E. 972 (loss of memory by old age); Cas. Abr. 224 (Common Pleas); 1718, Baker~. 
1874, Emig t'. Diehl, 76 Pa. an ("such a state Fairfax, 1 Str. 101. So nlso fordl'positions' in 
of senility us to h/we lost his memory of the perpetunm memoriam': 1703, Tilley's Case, 1 
past "); lS79, Rothrock v. Gallngher, 91 Pa. Snlk. 286 (the witness hnd by inheritance be-
lIZ ("bereft of memory by senility or sick- come interested; "Trevor, C. J., held that 
ness "); 1819, Drayton 1'. Wells, 1 Nott & they ought [to be rend]; for that he was dis-
McC. S. Car. 247; 1879, Rnilroad v. Atkins, 70 abled to gi"e Clvidence by the act of God. so 
Tenn. 250. thllt it WIIS in effect the same thing as if he wcro 

G The difliculty is tbllt the witness must be dead. 'l'r:wy and Blencow conira"; hnd tbe 
called in order that this fact mny appear, so K. B. ugr~ed with the majority). 
that in practical npplication there would be no • 1907, Greenlee v. Mosnat, 136 Ia. 639, III 
dispensation of his presence; moreover, he N. W. 996 (former testimony of a party DOW dis. 
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chancery practice,3 and this would probably be generally followed in our 
Courts:1 The analogies of the case of an attesting witness (ante, § 1316) 
are in harmon~' with this result. 

§ 1410. Same: (11) Disqualification by lnfs.rny. The same principle rec
ognizes disqualification br ·infalllY (or conviction of crime) as cause for using 
a deposition or former testimony; 1 but this has been denied by a few Courts,2 
apparently upon the notion that competenc;v at the time of trial is essential. 
If this were true, then death itself, as well as insanih' and interest, would be 

• 
insufficient to allow the use of a deposition. There is no support for such a 
notion; the time of the witness' testifying is here the time of the deposition 

qualified by the opponent's death; St. 1898. C. 

9. § 1. quoted post, § 1669. n. 2. held not to 
alter this result); 1892. l\lessimer 1'. McCray, 
113 Mo. 382, 389. 21 S. W. 17 (deponent in· 
competent since taking of deposition, ex
cluded); 1848, Fagin t .. Cooley. 17 Oh. 44. 50; 
1808, Irwin v. Reed, 4 Yeates Pa. 512; 1828, 
Chess 1>. Chess. 17 S. & R. Pa. 412 (these 
Pennsylvania cases arc no longer law; sec the 
cases in note 4, illfra); 1915. State t. Rogers, 
101 S. C. 280. 85 S. E. 636 (witne~s dil.quali
fied since testifying; excluded, because .. the 
present case did not fall within any of the 
exceptions" ; unsound) ; 1896, Moore v. 
Palmer. 14 Wash. 134, 44 Pac. 142 (party 
mnde incompetent hyopponent's death); 1917. 
Lyen v. Lyen. 98 Wash. 498. 167 Pac. 1113 
(t.he time of testifying ('ontrols; here the 
husband was joined as defendant in an action 
by his wife for alienation of affections, and his 
dl'position was taken. then the case was dis
missed as ugainst him; his deposition was held 
inadmissible as of the time offering it. because 
under Rem. Code § 1214 the marital privilege 
applied except in .. proceedings by one against 
the other"; unsound); H109, Sayre 1'. Wood
yard, 66 W. V u. 288, 66 S. E. 320. 

The follov.ing ruling seems erroneous: 1859. 
Haywllrd t·. Barron, 38 N. H. 371 (liability to 
self-incrimination, not sufficient). 

• 1702. Holcroft 1'. Smith. 2 Freem. 260, 1 
Eq. Cas. Abr. 224; 1715. Gosse 'Il. Tracy. 2 
Vern. 699, 1 P. Wms. 2S7; 1i43. Haws v. 
Hund. 2 Atk. 615 (interest sufficient. though 
the interest arose by the \\itness' own act in 
becoming administrutor and there Core plain
ti!r; Hardwicke. L. C.); 1750, Glynn v. Bank. 
2 Yes. Sr. 42; 17i4. Brown v. Greenly. Dick. 
504. ' 

• Colo. Compo St. 1921, § 655(; (in any suit 
in which one party is disqualified by reason of 
dcath, etc. of the other, and" the defendant in 
any such suit has pre\iously been required to 
testify" under other provisions, the report 
of testimony may be read for the defend
ant ... 80 Car as the same relates to the estate" 
etc.): D. C. 1898, Bowie v. Humc, 1:3 D. C. 
App. 286, 318 (testimony of one disqualified by 
sunivorship admitted); Kan. 1911. State 1'. 

Stewart, 85 Kiln. 404. 116 Pac. 489 (husband 

prh'i\cgcd not to testify against his wife, und 
claiming his prh'i1egC'; his Cormer testimony. 
admitted; able opinion by Johnston. C. J.); 
1915. New t·. Smith, 94 1(an. 6. 145 Pac. 880 
(testimony. at a Cormer trial. by a party now 
disqualified as ~un'h'or, admitted; the ~e\·eral 
local statutes examined); ]l.1M8. 180-1. Gold V. 
Eddy. 1 l\Iass. 1; 18-t3, Sabine v. Strong, 6 
Mete. 2i7; Pa. 1875, Evans t·. Reed, i8 Pa. 
415. 84 Pa. 254 (party becoming incompetent 
as sun'h'or; former testimony admissible); 
18i6. Pratt 1'. Patterson. 81 Pa. 114 (~ame; 
former testimony); 1880, Walhridge t·. I(nip
per. 96 Pa. 50 (same); ISi9, Hay's Appeal. 91 
Pa. 265. 26B (deposition; same); 18S2. Gal
hraith r. Zimmerman, 100 Pa. ~74 (same; 
former testimollY) ; 189S, Wells t'. Ins. Co .• 18i 
Pa. lIl6, 40 Atl. S02 (physician becoming 
subject to prh·i!ege by passage oC statute; dep
osition admitted). 

Conversely, the deposition of one who 
becomcs competent after tal:i1l1J und before olTer
ing should he excluded. Contra: 1912. 
Howard V. Strode, 242 Mo. 210. 1-16 S. W. 792 
(deposition ofT. J. 1\1.. alleged to bo husband 
of plaintiff. olTered against her, a divorce h!l\'ing 
been granted toT. J. M. after deposition taken 
but !>cfore offered; admitted). 

For the elTect of time on privi\pge, see post, 
§ 2237 (marital prhilege) ; and for its l·lTect on 
disqualification of un attestinlJ wil1lcss. see post, 
§ 1510. 

§ 1410. I 1S·i7, State V. Va\cmtine. 7 Ired. 
N. Car. 225, 227; 1910, Hawkins v. U. S .• 3 
Ok!. Cr. 651, 108 Pac. 561 (approving the !lbo"e 
text). 

: 1887, St. Louis I. M. & S. R. Co. t·. Harper, 
50 Ark. 157. 159, 6 S. W. 720 (subsequent 
infamy does not admit; hut here the Court 
added a touch of the absurd by ruling that 
eve II the ensuing death by hanging of the COIl

\icted felon did not admit his deposition); 
1898. Rcdd V. State, 65 Ark. 475. 47 S. W. 119; 
1S17. LeBuron V. Crombie. 14 Mass. 235; 1882. 
Webster v. Mann, 56 Tex. 119; 1914, Gold
stein ~. Stute, 75 Tex. Cr. 390. 171 S. W. 70!l 
(following Webster 1'. Mann, and here appl~ing 
it to a comiction in another State since the 
fortner trial). 
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§ 1410 RIGHT OF CONFRONTATION [CHAP. XLV 

or former testimony; his qualifications then to speak the truth are alone con
cerned.3 

§ 1411. Same: Statutes a1fecting Depositions 'de bene esse.' The condi
tions of necessity in which a witness' present testimon~' in court cannot be 

. had are now in almost eveQ' jurisdiction dealt with, in part at least, by stat
utes.1 

3 Compare §§ 483, 583, ante. a registered medical practitioner that the at. 
§ 1411. 1 For certain deeisions and other tendance before a Court of any child", in re-

statutes which concern ba8tardll and probate of spect of whom 1m offence of cruelty is charged, 
wills, see post, §§ 1413. 1-117; for the following "would involve serious danger to its life or 
statutes in their b(>nring on the rules of 1I0tice health ", the sworn deposition of the child may 
and cross,examinatiolt. sec alltc, §§ 1:380-1:382: be taken); ib. § 1-1 (similar pro\'ision for the 

ENGLAND: In criminal l'ases: ISG7, St. 30 admission of a child's depositions taken under 
& 31 Vict. c. 35, § 2 (admi~sible if the witness is this or certain other acts); St. 1908, 8 Edw. 
dead or if "there is no reasonable probability VII, c. G7, §§ 28, 29 (Children Act; where the 
that such person will ever be able to travel or to attendance at court of a "child or young per-
give cvidence"); in civil ~aseti, the following son", the \'ictim of the alleged offence, "would 
series of statutes were progressh'ely enacted, involve serious danger to the life or health of . 
til!! Rules of 1883 being now in force (these the child or ~'oung person", the deposition may 
statutes arc cited /Uore fully arlie, § 1:380): be taken and ul'Cd); St. 1914, 4 & 5 Gco. V, 
1830-31, St. 1 Wm. IV, c. 22, § 10 (deposition c. 59, Bankruptcy, § 141 (deposition of de-
may not be read Ullles.~ "the deponent is be- ('cased debtor or his "'ife or any witness in 
yond the jurisdiction of the court, or dead. or bankruptcy, admissible). 
unable from permanent sickness or other CASAVA: Dominion: R. S. HlOG. c. 139, 
permanent infirmity to attend the trial"); §§ {If), IO:?, 103, c. 1-10, §§ G4, iO, i1 (in pro-
lSi:!, Rules of Procedure, under Judicature ceedings in the Supreme or Ex('hequer Court, 
Act of 18ia, c. 6G, No. 3G (depositions are ul- any person's depositilJn may be ordered when 
lowed where the witness' attendance in court in the Court's opinion it is "owing to the 
"ought for some sufficient cause to be dispensed absence, age, or infirmit~·, or the distance of the 
with ") : 18i5, Rules of Supreme Court. residcn('e of sllch person from the plal"t! of 
under Judicature Act of 1875, c. 77, Order trial, or the expense of taking his evidell('e 
XXXVII, Rule 4, now Rule 5 of the same otherwi.e, or for any other reason, conveniellt 
Order in Rules of 1883 (" where it shall appear to do so"; tlw depositions may be used with-
necessary for purposes of justice" depositions out further proof, "sa\'ing all just exceptions ") ; 
may be authorized and received in e\'idence); c. 14G, Crim. C. § 997 (depositions on l'olllmi~-
Rule 18 (" Except where by this Order other- ion out of Canllda; the rules for criminal cuses 
wise provided, or directed hy the Court or a to be "as nearly as practicable" the sallie as in 
.Judge, no deposition shall be gh'cn in c\'idence "h'i! cases); c. 14G, Crim. C. § 998 (the deposi-
ut the hearing or trial of any cause or matter tion of a sick person taken under ib. § !l95 is ad-
without the consent of the party agllinst whom ll1issible if the person is delld or if "there is no 
the same mIll' be offered, unless the Court or r(>asOllllble probability tJmt such person will 
Judge is satisfied thut the deponent is dead or C\'er be able to Ilttend at the trial to gh'e 
beyond the jurisdiction of the Court, or \lIlable cvidence "); c. 146, Crim. C. § !J9!l (a dep-
from sickncss or other infirmity to attend tho osition ut a prior investiglltion of the charge 
hellring of trilll"); 1S83, Nadin t'. Ba~sett, or testimony at II. former trial is admissible if 
L. R. 25 Ch. D. 21 (personal identity of plain- the witu('ss .. is delld, or so ill as not to be able 
tiff; commission to tllke plaintiff's tcstimony in to travel, or is nbsent from Cllnada"); St. 
New Zealand, refused on the facts); 1887, Bur- 1913, 3 &: 4 Geo. V, c. 13, § 30 (amending Crim. 
ton v. Railway, 35 W. R. 5:3G. Kay, J. (the Code, 190G, § !J!l!J; ullowing former testimony 
witness, under the above Order, must be .. ill- or deposition to he u"cd Illso "if such peTSon 
capable of being examined"); 1894. St. 57 & refuses to be sworn or to give evidcnce"); St. 
58 Viet. c. 41, § 16 (Prevention of Cruelty to 1919, 9 &: 10 Geo. V, e. 3G, § 81 (bankruptcy; 
Children; like St. 4 Edw. VII, itl/ra, with lin "in case of the death of the debtor or his wife, 
ndditionul clause that the Court must be satis- or of II witness whose evidence has been r(>-
tied that the evidence of the child" is not es- ceived ", etc., the deceased's deposition is 
sentilll to the just hellring of the Cllse"); 1904, admissible) ; 
R. v. Hille, 20 Cox Cr. 739 (St. 57 &: 58 Viet. e. Alberta: Rules of Court 1914, No. 395, (the 
41, § !G, construed as to the l'hild's evidence Court Illay elllpower a deposition to be given in 
being "esscntilll"); 1904, St. 4 Edw. VII, e. e\'idence "on such terms Ill! Illay seem just"); 
15, § 13 (Pre"ention of CIUc!ty to Children No. 409 (commission for persons out of the 
Act; in trillls for offences under this act, jurisdiction; like Onto Rule 2S7) ; 
"where II justice is slltisfied by tbe cvidence of British Columbia: Rev. St. 1911, c. 58, § 57 
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(Supreme Court; "on special grounds", the ness whose att~ndance in court ought for some 
Court may order that' viva voce' testimony be sufficient reason to be dispenS{)d with" may by 
dispensed with); c. 67, §§ 30, 31 (special rules order of Court be examined before a commis-
prescribed for divorce); e.58, §§ 57,59 (quoted sioner); R.4 (the Court may empower a party 
antc, § 1380); Rules of Court 1912, No. 500 to give a deposition in evidcnce "on such terms 
(like Eng. Ord. 37, R. 18); if any as the Court or judge directs"); R. 17 
Manitoba: Rev. St. 1913, c. 46, Rule of Court (except as otherwise provided in this Order or 
464 (deposition may be admitted on terms di- directed by a judge, no deposition shall be given 
rected by the Court); Rules 483, 484 (pro- in evidence without consent, unless the depo-
duction of affiant for ('ro5S-('xamination may be nent .. is dead, or beyond th(' jurisdiction of the 
required); Rules 500, 514 (depositions taken court, or unable from sickness or other in-
on commission of any "aged or infirm person firmity to attend the hearing or trial"); 
resident within Manitoba, orof nny person who Ontario: Re\·. St. 1914, c. 63, § 118, par, 1,2 
is about to withdraw therefrom or who is resid- (division courts; the deposition of a persoll 
ing without the limits thereof", may be taken; without the Province may be taken, but, if he 
when taken on commission, they may be given is the party applying or an employee of his, not 
in evidence "without any other proof of the unless "a 5.'lving of expen>e will be CI1\:.,.,": 
absence from this country" than the solicitor's thereby. or unless it is clearly made to appear 
or agent's affida\itof belief); c. 44, § 138 (affi- that the person is aged. iufirm, or unable from 
davit of a party or witness without the judidal sickness to appcar as a witness "); par. 3 (a 
district or the province may be received, in dl'position may be taken. if it appears that 
county courts; but" where it is rcasonably "a material and nc('essary witness residing 
practicable", the judge may rcquire his appt'ar- within the Province is sick. aged, or infirm, or 
ance); c. 47, § 57 (Surrogate Court may aHow that he is about to leave the Province, and that 
t.estimony by deposition. wherc the ",itness .. is his attendance at court as a witness cannot by 
without the limits of Manitoba, or where by reason thereof be procured"; it" may be used 
reason of his illness or otherwise the Court does upon the trial. saving all just exceptions ") : 
1I0t think fit to enforce the attendance of the par. 4 (" a witness who rcsides in a remote part 
witness in open court ") ; of the Province and at a grllat distance from 
New Brutl81Lick: Conso!. St. 1903, e, Ill, § 263 the place of trinl, if it be clearly made to appear 
(Supreme Court; depositions of witnes.."Cs that his attendance cannot be procured, or that 
~lken in the Province by reason of illness. etc.. the ex~nse of his attendance would be out of 
arc receivable; but if they "shaH at the time proportion to the amount invol"ed in the actioll, 
of the trial be in the Province and able to travel. or would be so great that the party desiring his 
they shall be required to give their testimony attendance, should not under the circumstances 
'vivn voce' at such trial"); § 272 (Supreme be required" to incur it, may be examinl'd by 
Court; other depositions aud commissions; deposition); Rules of Court 1914. R. 269 
the examination ~hall not be read unless the (affidavit not to be authorized, if the \\;tness 
deponent "is out of the Province. or dead. or "can be produced"; quoted allte, § 1380); 
unable from sickness or other infirmity to R. 271 ("The Court, .. may permit such 
attend the trial") ; c. 112, §§ 84.86 (Supreme deposition to be given in evidence"); R. 287 
Court in equity; depositions may be read as in (commission for a person residing out of 
c. Ill) ; Ontario; the deposition may be used" without 
Neuioundland: Cons. St. 1916, c. 83. Ord, 33. any other proof of the absence from Ontario 
R. 1 (like Ont, Rule 21l9; R. 18 (except as of the witness" than the affidavit of the 
otherwise ordered. no deposition shull be re- solicitor or agent) ; 
ceived unless the witness "is dead. or beyond Prince Edward Island: St. 1889. § 56 (deposi-
the jurisdiction of the court, or resident in tions shull not be read unll'SS the witness" is 
Labrador. or is unable from sickness or other beyond thl' jurisdiction of the court, or dead. 
infirmity to attend ") ; or unable from peIDlUnent sickness or infirmity 
1\' orlhu'cst Territories: Con so!. Ord. 1898. c. 21. or other sufficient cnuse to attend the trial") ; 
Hule 263 (like Onto Rule, 2G9; Rule 267 St. 1910, c, 8, § 48 (chancery proceedings; 
(dl'position muy be received "on such terms if deposition before a master shaH not be rl'ad 
any" as the Court directs); Rule 280 (except without consent .. unless the inability of the 
us otherwise dirc('ted, no deposition shall be witness to personally attend t'xists to the 
rcccived unless" the deponent is dead or be- satisfaction of the Court at the time such evi-
yond the jurisdiction of the court or unable dencl' is offercd "); St. 1910, C. 3. § 45 (special 
from sickness or other infirmity to attend ") ; pro~ision in election trials for II witness who 
Nova Scotia: Rev. St. 1900, C. 163. § 41 (the "intends to leave the Province and cannot 
deposition of u judge of the Supreme Court may IIttend the trial") • 
be used "if he is, owing to official business, un- Sa81rotchewan: Re\'. St. 1920. C. 41. § 28 
uble to attend such trial"); C. 149. § 41 (in (surrogllte's court) ; 
municipal court.s, a deposition may be read Yuk<m: Conso!. Ord, 1914. c. 48, Rule 273 (like 
when the witness is "absent from the county. Onto Rules of Court, 269; R. 277 (like N. W. 
IIged, infirm, or otlll'rwise unable to travel") ; Terr. Rule 267); C. 48. Rule 290 (like N. W. 
Rules I)f Court 1900, Ord. 35, R. 1 ("any wit- Terr. Rule 280). 
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UNITED Sl'ATER: Federal: Ro\,. St. 1878. § 861. miles from tho place of trial. computing by the 
Codo § 1360 ("Tho mode of proof in trials of route usually traveled. Of resides out of or is 
actions at common law shall be by oral testimony absent from tho State n. or (4) is .. about to 
and examination of \\itncsses in open court. leave tho State and will probably not return 
except as hereinafter provided "): § 863. Code until after the trial". or (5) when" the claim or 
§ 1364 (in chil causo in a district or circuit defense. or a material part thereof. depends 
court a deposition may bo taken "when tl:o exclusively on the evidence of the v.itncss". 
\\itness lives at a greater distance from the or (6) when the "itness is "the Goyernor, 
place of trial than 100 miles, or is bound on a secretary of State, Stllte treasurer, State 
voyage to sell, or is about to go oul. of the auditor. attorney-general. superintendent of 
United States, or out of the district in which the education. commissioner of agriculture and 
case is to be tried. and to a greater distance industries, examiner of public accounts. or the 
than 100 miles from the place of trial. before the head of any other department or bureau of the 
time of trial. or whon he is ancient and in- State government. chancellor. judge. or clerk 
firm "): § 865. Code § 1366 (" Unless it llP- of any court of record, register in chancen·. or 
pears to the satisfaction of the Court that the sheriff: Of president. director. or other officer of 
witness is then delld. or gone out of the United II bank incorpofllted in this Stllte: postmaster 
States. or to a greater distance thlln 100 miles or other officer of the United States: or prac-
from the place where the court is sitting. or ticing physician or lawyer; or IL person con-
that. by reason of age. sickness. bodily infirmity. stantlyemployed on any steamboat or other 
or imprisonment. he is unable to travel and ap- water-craft. or on any turnpike, or manu-
pear at court. such deposition shall not be used factory. or about the engine or other ma-
in the cause "): § 866. Code 1367 (" In any cliin('ry of a railrolld or is a Buperintendent. 
case where it is ncccssnry. in order to pre"ellt secretary. treasurer. master of road repairs. or 
a failure or delay of justice. any of the courts of conductor of nny railroad: or is n tclegrnph op-
the Uuited Stlltes may grant a . dedimus erator: or II teacher of a Jlublic or prh-ute school 
potestatem' to take depositions ac('ording to uctually engaged in teaching. or a minister 
common usage: ... and th(' Jlrovisions of of the gospel, or pllstor of a religiouR society in 
the three sections last preceding shall not apply ('harge of lIny diocese. parish. church. district. 
to any dC(losition to be taken under th(' :lU- or circuit "); § 40401 (deposition not usable "if 
thority of this section "); for the construl'tion it appear lit the trial that the cause for which 
of the forcgoing provisions. see particularly it wus taken. or some other causc. does not then 
post. § 1417. ante. § 1381; St. 1909. Feb. 16. c. exist. unless such witness is dead or of unsound 
130. No. 230. Code § 311C, (:35 Stat. L. p. C,20). mind"): § ·1045 (where the witness resides ill 
§ 16 (rules for depositions in na"al courts); rounty and amda"it of ner('ssity of personal 
St. 1911. Mar. 3. c. 231 •• Judicial Code. §§ 167. llttenduncc is made, deposition must be sup-
168. Code. §§ 1132. 1136 (testimony for Court pressed. "unless the witness. from uge. infirmity. 
of Claims; supcrseding Rey. St. §§ lOS 1. 1082) : or sickn('ss. is unable to attend (~ourt "): § 4660 
Equity Rules 1912. RuleR 46-48; St. 1916. (in justices' (·ourts. depositions may be taken 
Aug. 29. c. 418. § 3. 39 Stats .• amending Hc'-. III so of witnesses rt'siding out of county and 10 
St. § 1342 (Articles of War: Art. 25: •. in any miles distant): § iSSG (in criminal CIIS(,s. de-
cnSD not cnl,itnl" before II military court •• dep- fcndant may take the dcposition of "any wit-
osition may be read "if such deposition be ness who from IIge. infirmity. or sickness. is 
taken when the \\;tncss resides. or is found. unable to attend court; or who resid('s out of 
or is about to go" beyond the State. etc., or the State. or more than 100 miles from the 
.. beyond the distancc of 100 miles". or when place of trial. computing by the route usually 
.. the witness by reason of age. sickness. bodilY trn"elecl: or who is absent from the State: or 
infirmity. imprisonment. or other reasonable where the defense. or II material Jlart thereof. 
cause is unable to appear and testify": "pro- dell('nds e"c1usively on the testimon~' of the 
vid"d thnt testimony by d(>position mny be witne~s"); § 7888 (so also for prosecution's 
adduced for the defense in capital cllses"); witness within the State. on defendant's written 
St. 1920. JunD 4. c. V. subchapter II (Articles consent flied): § 7889 (a deposition is not ad-
or Wllr; Art. 25 re-enacts the terms of St. 1916. missible "if it appear that the witness is alive 
supra): 1904. Zych t·. American Cur. & F. Co.. lind ahle to attend r.ourt and within its juris-
C. C. A .• 127 Fed. 723. 728 (cited allie, § 1381) : diction "); § 7890 (con\'ict's deposition mny be 
1917. Block v. Arrowsmith Mfg. Co .. D. C. D. taken by defendant): § 6559 {testimony of 
N. J .. 243 Fed. 775 (Equity Hule ·17 a pl>lied) : con ,-ict.~ in ch·jJ ~uits may be taken "as in other 
for a "aluable account of the practice under the cases (If tuking h~' interrogatories"); § 6560 
Federal statutes and the Equity Rules of 1912. (in rr;rninaJ cases. the convict may be taken to 
sec the articles of Mr. Wnllace R. Lllnt,. on the couri. to 1rystify). 
Federal Equity Rules. in tho Hnn'ard Law Al<lsl:a: Compo L. 1913, §§ 147G. 1489 
Rev. XXVII. 629. XXIX. 55. XXXV. 27G. (like Or. Laws 1920. §§ 837. 851. except that 

Alabama: Code 1907. § ·1030 (d('position § 1476. subdiy. 3. substitutes" about to go more 
may be taken (1) if v.itnc~~ is Ii WOlllan. or thlln 100 miles beyond the pillce of trial"). 
(2) "Crom age. inflrmity. or sickness. is unable Arizona: Rev. St. 1913. P. C. § 1249 
to attend court". ur (3) r('sid£'s "more tlllln 100 (dcposition of witn(,Rses ia the Stllte taken uy 
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accused. admissible if the ",itness "is unable to 
attend, by reason of his death, insanity, sick
ness. or infirmity. or of his continued absence 
from the State "); § 1261 (deposition of a 
witness residing out of the State. taken by 
accused. admissible if .. the witness is unable to 
attend from any cause whatever"); § 17la 
(in chil cases. "no dcposition of a witncss 
shall bc permittcd to be rcad in c\idcnce unless 
thc party offering the same. his agcnt. at
torney, or somc compctent person, shall first 
makc oath that thc witness is without thc 
limit of thc county wherc thc suit is pcnding. or 
morc than 50 miles from the place of trial. or 
that such witness is dead. or that by reason of 
age, sickness, infirmity, or official duty, such 
witness is unablc to attend the court ") ; 
§§ 752, 768 (tcstimony on contested probate of 
will, admissible in subsequent contests o\'cr 
thc will if thc wi tness "is dead or has per
manently removed from thi!! Statc"); § 75a 
(like Cal. P. C. § (86). 

ArkanslUi: Dig. 1919, § ·120U (deposition is 
u~ablc (1) "wherc the witness does not reside 
in the county where the action is pending, or 
in an adjoining county, or is absent from the 
State, or is in the military sen'ice of the United 
States, or of this SUIte"; (2) .. where the wit
ness is the Governor, Secretary of State, audi
tor or treasurer of this State, a judge or clerk of 
a court, a president:cashier, teller, or clerk of a 
hank, a practicing physician, surgeon, or 
lawyer, or keeper, officer, or guard of the peni
tentiary"; (3)" where, from age, infirmity, or 
imprisonment, the witness is unable to attend 
court, or is dead"; (4) "where the witness 
r~sides 30 miles or more" from the plnce of 
trial, "unless the witness is in uttendance on 
the court "); § 4208 (tlle Court may order per
sonn! attendance, on affidavit t1mt his testi
mony "is important, and that the just and 
proper effect of his testimony cannot, ill a rea
sonable degree. be obt.'lined without an oral 
examination before the jury"); § 4210 (deposi
tion may be taken of "any witness' de bene 
esse', which may be used under tlIC circum
stances described in § 4206"); § 3115 (dep
ositions for the accused in criminal cases lire 
usable "upon the death of the witness or his 
becoming mentally incapable of testifying, or 
physically incapable of attending the trial or 
giving his testimony. or a non-resident of the 
State, or absent therefrom, so that hI) could not 
Le summoned"; but in Illst two cases defend
IInt's IIffidavit "that he has tried in good faith 
to procure the attendance of such witness and 
been unable to do so" is necessary); § 10517 
(on a will-probate. the attesting-witness' depo
sition is admissible if he resides out of Stllte. 
or is confined in "another county or cor
poration" under legal prO('ess, or is .. unllble 
from sickness. nge, or other infirmity, to at
tend ", or reside more than 50 miles distant} ; 
§ 10521 (testimony on application for probate, 
lind "lIny deposition lawfully taken out of 
Court". "of witneS!!Cs who canllot be pro-

duced at a trial afterward beforo a jury", is 
admissible) . 

Ca.lifornia: C. C. P. 1872, §§ 2020, 2021 
(deposition of a witness out of the Stllte may be 
taken; that of a witness in the State may be 
taken, I, when he is a ;larty, or an officer or 
member of a corporation-party, or a beneficiary 
of the action; 2, when he resides out of the 
county or more thll1150 miles dis tan t; 3, when 
he is .. about to leave the county •.. and will 
probably continue absent when the testimony 
is required"; 4, when he, "otherwise lillble to 
attend the trilll, is nC\'ertheless too infirm to 
attend"; 5, for a motion or like proceedings; 
6, when the witness" is the onl~' one who elm 
establish facts or a fact material to the issue; 
provided thllt the deposit.ion of stich witness 
shllll not be used if his pr"~cncc can be procured 
at the time of the trial "); § 2032 (if takel1 
under subdh·. 2, 3, or ·t, abo\'e, .. proof must be 
mude at the trial that t-ho witness continues 
absent or infirm, or is dead "); § 2022 (deposi
tions tuken and returned mllY be read except as 
provided in § 2032); § 1097 (production of a 
witness imprisoned in the coullty may be 
required); P. C. 1872, § 686 (testimony before 
a committing magistrate, or n deposition taken 
conditionally for the prosecution, admissible if 
the witness is "dead, or insane. or cannot with 
due diligence be found within thc State": 
quoted fully alltc. § 13S7; see the interpreting 
decisions cited atltc, § 1308); § 1204 (motion 

•• • • for mItIgatIOn or aggravatIOn of sentence; 
depositions allowcd, under certain conditions) ; 
§§ 1335, 1345 (depositions taken for the 
accused, or. except in homicide, for the prose
cution, usable if the witl1(>s8 is .. unable to at
tend, by reason of his death, in81mity, sickness, 
or infirmity, or of his continued ubsence from 
the Statc"); § 1346 (deposition of a jail
prisoner may be tuken for the accused, sub
ject to the foregoing); § 1362 (depositions 
taken on commission out of the State bv the 
accused may be read upon a showing "th!~t the 
witness is unable to uttend from uny cause 
whate\'er"); St. 1005, c. 5·10 (amends P. C. 
1872, § 882, upplying to depositions for the 
prosecution before the committing magistrate, 
by pro\'iding that "SUch depo~ition may be 
used upon the trial of the defendant, except in 
cuses of homicide. undcr the SUlIJe conditions 
us mcn tioncd in § 1345", but this ~ection is not 
to apply tv an accomplice); Po\. C. 1872, 
§ 282 (gubernatorial election COntests; dep
ositions admissihle hy .. the same rule as ..• 
on the trial of civil actions"). 

Colorado: COlIJp. L. 1921, C. C. P. § 376 
(deposition muy be taken where the witness 
(1) is II party or a beneficiary, (2) "resides out 
of the county", (3) "is nbout to leave the 
COUl1t~· ... and will probubly continue absent 
when the testimony is required". (·t) .. though 
otherwise liable to attend the trilll. is never'.hc
less too infirm to att~nd ", (5) "is for allY other 
eause expected to be ul1uble to att.end the 
trial "): § 378 (" If the deposition be taken by 
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reason of the absence, or intended absence, 
from the county of the witness, or because he is 
too infirm to attend, proof by affidavit or ornl 
testimony shall be made a t the trial that the 
witness continues abscnt or infirm, to the best 
of deponent's knowledge or belief. The 
deposition t11ll" taken may also be read in case 
of the death of II witness"); Const. 1876, Art. 
II, § 17, Compo St. 1921, § 70S6 (deposition by 
either party in a criminal case, admissible, 
unless "in the opinion of the Court, the per
sonal attendance of the witncss might be pro
cured by the prosecut.ion or it! procured by the 
accused"); § 5207 (depositions of witnesses to 
a will, •• non-resident" or "resident out of the 
rounty" of application for p. obate, admissible), 

Columbia (Dz's/ricl): Code 1919, § 1058 
(depositions' de bene' may be taken of witness 
Ih-ing beyond the District, or likely to go 
beyond it or out of the U. S. aud not return, or . 
infirm or aged or if for any reason it is feared 
the testimony will not he obtainable, or if 
during the trinl, illness or other cause prevcnts 
attendance; but" if at the time of the trial the 
witness can be produced to testify in open 
court, the deposition shall not be rend in evi
dence; but if the attendance of the witness can 
not be produced, then the said deposition shall 
be admissihle in evidence"); § 1060 (deposi
tions of persons out of tho District taken on 
commission shall /lot be admitted at tlIC trial 
"if at the time the witnes.~ be present in the 
District, and his attendance can be obtained by 
the process of the court"); § 144 (in will 
cases, depositions taken on commission and 
• de bene' "may be read"). 

Connecticul: Gen. St. 1918, § 5707 (deposi
tions may be taken, in dVil actions, or persons 
(1) living out of the State, (2) living more than 
20 miles from place of trial, (3) "going to sea or 
out of the State ", (4) "by uge or infirmity un
able to travel to court", (5) confined in jail; 
but nothing is said us to their admission); 
§ 5708 (for persons more than 60 years old, 
depositions may be taken, and used if deponent 
is "unable to attend and testify"); § 7512 
(depositions oC persons in military or naval 
service may be used); § 6637 (depositions (or 
accused, admissible "by renson of bodily 
infirmity or residence out of the State"). 

Delaware: Rev. St. 1915, § 3085, as re
enacted by St. 1921, C. 184, § 5 (the mother's 
deposition in a bastardy case, admissible "if 
her attendance eannl'~· be procured "). 

Florida: Rev. G. S. 1919, §§ 2741, 2756 
(deposition may be taken if the witness" reside 
out oC the county" or" be bound on a voyage to 
sea, or be about to go out of the State to remain 
until after the trial", or "be very aged or 
infirm ", or upon affidavit that party" believes 
that a material part of his claim or defence 
depends upon the testimony of such witness" ; 
no conditions oC admissibility specified); § 2765 
(deposition may be taken oC an attesting-wit
ness to a will residing out of the Stn te); § 3372 
(on adjournment or continuance before a 

justice of the peace, depositions of witnesses in 
attendance may be taken and used on trial "as 
if such testimony were given at the trial") ; 
§ 3605 (at n probate contest. a deposition is 
usable if "tho personal attendance of any wit
ness cnnnot be obtained, or if it be manifested 
inconvenien t for any witness to attend"); 
§ 6085 (accused person may take depositions of 
absent persons whose testimony is material and 
necessary, if they .. reside beyond the jurisdic
tion of the court, or arc so sick and infirm that 
with diligence their attendance cannot he 
procured at the Bame or the next succeeding 
regular or spceinl term at which the case may 
be tried"); § 6090 (such n deposition is not to 
be read "when the attendance of the witnes.q 
can be procured", or if the deponent .. has 
absented himself by the procurement, induce
ment, or threats of the accused, or of any per
son in his behalf"). 

Geor(Jia: Rev. C. 1910, § 5886 (deposition 
may be taken in a civil cause on interrogatories, 
if the witness (1) resides out of the cOl'nty ; 
(2) "(rom the condition of his health, from age 
or otherwise, he cannot attend the court, or 
from the nature of his business or ocp,upation 
it is not possible to secure his personal attend
ance without manifest inconvenience to the 
public or to third persons, such as post
masters, pUblic carriers, physicillns, school-
teachers, etc."; (3) is about to remove from the 
county, or to leave horne on business, for u s0-
journ or a tour, which will extend" beyond the 
term of the Court"; (4) "all female wi t-
nesses"; (5)" the only witness to a material 
point in the case"); § 5887 (deposition of a 
member of the General Assembly may be 
taken, when its session conflicts with Court 
ses~iou); § 5888 (" If the state of facts on 
which the commission was issued ceases to 
exist before the trial of the cause, nnd the wit
neBS is then accessible by subprena", the dep
osition taken on commission " cannot be 
used"); § 5909 (depositions without com
mission; "if the reasons for taking the deposi
tion cease to exist before the trial, such depo-
sition shall not be used in the case"). 

Ilawaii: Rev. L. 1915, § 2569 (depositions 
arc not to be read "unless it shull appear to 
the satisfaction of the Court" that the de
ponent is the opposite party, "or is beyond the 
jurisdiction of the court, or is resident in 
another circuit, or dead, or unable (rom 
permanent sickness or other permanent in1ir
mity to attend"). 

Idaho: Compo St. 1919, § 8016 (deposition 
may be taken "in the trial oC all issues, in any 
action, in the follow;ng cases: first. when the 
witness docs not reside in the county, or when 
he resides in a county adjoining and more thun 
30 miles from place of trial. or is absent from 
the State; second, when the deponent is so 
aged, infiml, or sick 118 not to be able to attend 
the court or place oC trial, or is dead; tlurd, 
when the depositions have been taken byagree
ment of P!u·ti·~s, or by the order of the rourt 
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trying the cause; fourth, when the deponent 
is a State or county officer, or a practising 
yhysician, or attorney-at-law, and the trial is to 
be had in any COlmty in which the deponent 
does not reside"); § 8008 (" No deposition shall 
be read in evidence on the trial of a cause, if at 
that time the witness is produced in court, un
less the deposition has been taken by agreement 
of the parties, or by order of the Court ") ; 
§ 8015 (when a deposition is offert·d, .. it must 
uppear to the sati~faction of the Court that the 
cause for taking and readbg it still e);ists ") ; 
§ 9037 (fixing of sentence; like Cal. P. C. 
§ 1204); § 9150 (deposition taken for accused 
within the State may be read if the witness 
"is unable to attend by reason of his death, 
insanity, sickness, or infirmity, or of his con
tinued absence from the State"); § 9165 
(deposition taken for the accused without the 
State may be read if the witness" is unable to 
attend from any cause whatever"); 1908, 
State tI. Zarlenga, 14 Ida, 305, 94 Pac. 55 (a 
deposition taken for the prosccution, under 
Rev. St. 1887, § 7588; the conditions requisite 
to be shown, ~pecified in full; i.c. due taking 
before a magistrate, notice, inability to attend, 
and due diligence). 

Illinois: Hev. St. 1874, c. 51, § 25 (in suits 
at IIlW, depositions of witnesses resident in the 
State may be taken wherever the witness 
.. resides in a different county from that in 
wbich the court is held, is about to depart 
from the State, is in custody on legal process, 
or i~ unable to attend such court on account of 
:.d\·llDced age, sicknesJ, or other bodily infir
mit~· "); § 213 (' dedimus potestatem' com
mission, allowed in civil causes for a witness 
residing in the State more than 100 miles dis
tant, or not residing in the Stut~, or engaged in 
the military or naval scrvice of the United 
States or this State and out of this State); § 34 
(every deposition duly taken and returned 
.. may be read as good and competent evidence 
in the cause in which it shaH be taken, as if 
such witness had been present and examined 
by parol in open court, on the henring or trinl 
thereof"); c. 148, § 4 (when an attl)sting
witness to a will .. shall reside without the 
limits of this State", or the count.y in which 
probate is desired, "or shall be unnble to attend 
said court", a deposition by commission may be 
taken und used). 

India1l4: Burns' Ann. St. 1914, §§ 439, 448 
(deposition is usable when the deponent 
{!} does not reside.in the county, or adjoining 
coun~y, of trial, or is absent from the State; 
(2) is ., so aged, infirm, or sick, as not to be able 
to attend", oris dead; (3) when the deposition 
is taken by agreement or by Court order; 
(4) when the deponent is .. a State or county 
officer, or a judge, or a practicing physician, or 
attorney-at-law", nnd the trial is in a county 
of non-residence); § 2118 (defendant in a 
criminal case may by leave of Court have depo
sitions taken of witnesses residing out of the 
State, but must first enter consent for ~iDliiar 

depositions by prosecution on the same mat
ter); § 441 (if a witness .. is produced in 
Court ", his deposition is not to be read, unless 
taken by agreement or by Court order); § 1079 
(in r\ivorce causes, the Court may .. for good 
cause shown" receive depositions, though the 
witnesses could attend). 

I oU'a: Code 1897, § 41l84, Camp. Code, 
§ 7392 (in a civil action, a deposition may be 
taken if the witnt'ss resides in a diil'erent 
county, or .. is about to go beyond the reach of a 
subprena". or is .. for any other cause cxpect.'ld 
to be unable to attend court at the time of 
trial' ') ; § 4709, ('omp. C. § 7417 (unless the rec
ord discloses a eause for taking, the proponent 
must show that "the witness is a non-resident 
of the county, or such other fact as renders its 
taking legal "); § 3285. Compo G. § 7807 (in a 
will prohate, depositions arc allowable of sub
scribing witnesses residing out of the State or 
judicial district); CODl!). C. §§ 941l2, 9463 
(accused may take depositions as in civil 
cases); 1920, Bohen v. North American Life 
Ins. Co .. 188 la. 13·19, Iii N. W. 706 (statute 
held not to authorize the taking of a non
residcnt's dcposition on oral intt'rrogatories). 

Ka71sa .. : Gcn. St. 1915, §§ 7239, 72112 
(depositions usable only .. when the witness 
do('s not residt' in the county" of trial, or" when 
from age, infirmity or imprisonment the wit
IJ('SS is unable to attend court, or is dead ", or 
upon a motion, ek); §§ 1171l8, 11803 (will
probnte; <'ommission may issue for witness 
residing ou t of the jurisdiction, or for one re
siding within it but .. infirm and unable to 
attend court "). ~. 

Kentucky: C. C. P. 1895, § 554 (deposition 
is usable if the deponent rcsides 20 miles or 
morc away; is absent from State; is its 
Go\·ernor. ~l'cret.'lry, register, auditor, or trel!:'
urer; or is judge or court c1t'rk; or is post
master, or bank prcRidcnt, cashier. teller, or 
clerk; or is practising physician, surgeon, or 
lawyer; or is kceper, officer, or guard of pene
ten tiary ; or is dead; or has become of un
sound mind; cr is prevented by infirmity or 
imprisonment from attendance; or is in the 
Federal or State military service); § 556 (on 
affidavit that the tcstimony is important and 
its "just and proper effect" cannot .. in a 
reasonable degree" be attained othel wise, the 
Court may order personal attendance) ; . C. Cr. 
P. 1895, § 153 (defendant's depositions in 
criminal cases are usnble only in case of death, 
absence from State, or physical inability to 
attend for examination) ; Stats. 1899, § § 4855, 
4863 (attesting-witness to a will; Qeposition 
may be talien if he resides out of the 
Commonwealth, or is confined under legal 
process in another county or corporation. 
or is unable from Bickness, age, or other infir
mity to attend, or resides more than 50 miles 
a way; this may be used on the jury trial if the 
witness" cannot be produced "). 

Louisiana: Ann. Rc\'. St. 1915, H 615, 617 
(depositions mn), h<o t.uken by the clerk of court 
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whenever the party desires: no conditions of deponent is dead or out of the State or "can-
using specified): §§ 9:18. 3485 (deposition of not be had to attend "): Art. 84. § 9 (deposi-
vessel master or officer or any transient person tion of master or "other transient person ". in 
taken for a prosecution. may he used if the shippiJlg offoJlce. admissible if not withiJi juris-
magistrate taking makes oath thnt the witnel!l! . diction at tim!' of trial). 
"is not at the time of the trial within the Ma8sach1l8cll8: Gen. L. 1920. c. 233. §§ 25. 
jurisdiction of the court "): § 3941 (deposition 35 (the rell.!oons for taking arc: residence more 
is allowable for a witness residing out of the than 30 miles awny: int!'ntion to go out of the 
parish of trial); § 3942 (deposition of a member Commonwealth and not return in time for the 
of the religious order of Saint Ursuline Nuns in trial:" so ill. aged. or infirm. as to mak!' it 
New Orlean~~: C. Pro 1894. § 352 (party re- probable that he will not be able to attend" : 
siding out of the parish mny he examiJled on the deposition is not to he used" if it appears 
interrogatories without attendance); §§ 138, that the reason for taking it or other sufficient 
425-439 (provision for taking depositions of cause for its usc no longer exist.~"). 
non-residents. infirm persons, etc.; and ,lfichiqan: Compo L. 1915, §§ 12494. 12500 
.. parties in all cases. except criminal and civil (deposition mllY be taken if witness" is about 
jury cases. may take testimony of witnesses to go or resides out of the State ". or "more 
Ollt of court, who reside in the parish where the than 50 miles from the place of trial". or 
Clluse is pending "); St. 1896, No. 124, Wolff's .. beyond the jurisdiction of the court". or 
Rev. L. 278 (in criminal cases the deposition of "when the witness is sick, aged. or infirm. or 
a witness taken under detention is admissible where there is rcu.sonable caUHe for apprehen-
.. in case of the death or departure of said sion that his testimony cannot be had at the 
witness from the parish or other inability to trial ". or where" the purposes of justice will 
attend court", but not "when the presenee of be aided thereby": the deposition may be 
said witness can be procured by subprena ") : read. but ne\'crthelcss the Court may order 
St. 1908. No. 105. p. 162. July 1 (no deposition .. the production of the witness. if \\;t1un the 
of "a fugitive frem justice from this State" jUrisdiction": :md in any case either party 
shall be admissible;: St. 1910. No. 176. p. 261, may compel his attendance "if he is within the 
July 6 (testimony of witnesses residing out of jurisdiction of the court nnd able to attend 
the parish may be taken by deposition in ch;l and give his testimonY"): 1908. Nolan t·. 
cases). Garrison, 151 Mich. 13S. U5N. W. 58 (ComP. St. 

Maine: Rev. Si.. 1916, C. 112. §§ 4. 11. 17 1897. § 10136. being § 12-194 above. and § 10188 
(depositi'ln shall not be used if the cause for for chancery causes. compared. and held not to 
taking no longer exists: those causes are be inconsistent: both methods arc uvaibble; 
(1) .. so aged. infirm. or sick. as to be una hie to under § 10136 the taker need not wait u:ltil 10 
at tend": (2) residence or absence out of the days after issue joined). 
Stnte: (3) being bound to sea on a \·oyage. or Minne8ota: Gen. St. 1913. § 83~1 (in ci\;l 
about to go without the State or more than 60 causes, the deposition of a witnes.~ in the State 
miles away. and not to return in scaSOn; may bc taken if the witness "lives morc than 
(4) being a judge and prevcnted by official 30 miles from the place of trinl. or is about to 
duty from attendance: (5) residing in another go out of the State and not to return in time 
town: (6) residing in the same town. pro\;ded for trial, or is so sick. infirm. or aged as to 
he is dead or permanently removed frolu the make it probable that he will not be able to 
town or t()O ill. or infirm to attend at tho time attend at the trial or hearing": also if he is 
of trial: (7) being confined in prison until after without the State and within any U. S. State 
the trial): c. 136. § 20 (defendant and prose- or Territory): § 8395 (" no deposition shall 
cution may take and usc depositions out of the be used if it appears t1lat the reason for taking 
State as in civil causes; but the prosecution it no longer exists ", unless the party offering 
may not use its own if the defendant docs not "showB any sufficient cause then existing for 
: chis: defendant may take depositions within using such deposition ") ; 
the State); c. 68. § 6 (admissible in probate Mississippi: Code 1906, § 1924. Hem. 
proceedings when a will-witlless lives out of the § 1584 (deposition ill a civil case may be taken 
State. or more than 30 miles distant, or .. by of a witness in the State. if he (1) is "about to 
age or indisposition of body" is unable to at- depart from the State. or by reason of age, sick-
tend). DeSS, or other cause shall be unable. or likely to 

Maryland: Ann. Code 1914, Art. 35, §§ 16, be unable, to attelld the court": (2) "when 
17 (depositions on commission of witnesses the claim or defense. or a material point thereof, 
"who for any reason cannot be brought" before shall depend upon the testimony of a single 
Court or of non-resident witnesses .. shall be witness" ; (3) when he is a j':dge :of tho 
admitted"; no conditions specified): §§ 19,21 Supremo Court, or circuit court. or chancellor, 
(deposition of any witness taken may be used or .. any other officer of the government of the 
"in case only" of his death, or of party's State or the United States. who, on account of 
"inability to procure the attendance of such bis official duties. cannot conveniently 
witness at the time of trial and the probable attend": (4) ,. when the testimony of the 
continuance of said inability" until the next clerk of flny Court of record. or of any sheriff or 
term); § 27 (certain depositions usable, if the justice of the peace, ehall be required beyond 
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the limits of the ('ounty of hi~ residence": time when nny will may be produced for pro-
(5) wh!"n n "femllle": (6) when residill~ mor!" bate", his deposition rna)' be taken): • 528 
t.hn~l 60 miles di~tnnt): § Hl25, Hem. ~ 1585 (on the trilll of a will's validity. the oath of a 
(in a civil cause before a just.i<'e of th,' peaN', slIbscribing witness at prohate is admissible if 
IllIownble nlso for [my witness r!"~iding ill he "m deceB>led or cannot be found"). 
another county): ~ 1(128, Hem. § Hi8S (commis- 1IIontana: Hev. C. 1921, § 10645, 10652 
sion mllY iS~lIe for nOli-residents): § IIl:\3,lIem. (like enl. C. C. P. Ii 2021, 20:J2): I 12212 
• 15(l3 (depositions to he admissible; hut thl' (like Cal. P. C. , 13(2): 1 11795 (depositioll 
oppolI!"nt "ma~' procure th!" attendance of before II committing magistrate of II "'itness 
AIICh witness" lind put him on the stand): not gi\'inK IIIl undertaking, admissible if the 
, 1I13() , H!'m. , 15!l6 (d!"positioll for a chanr.ery wit.ness "he dead or nbsent from til':! Stllte"); 
hill mllY be tak!"n if the witn!"ss is "sick, II/led. '12W7 «'riminnl ('nses; deposition mllY be 
infirm, or about t.o gil Ollt of the Stllte ") : read if the witness" is dead or iSllbscnt from the 
, 19·10, H!"m. § WOO «'hancer~' d('position of State"); § 12198 (deposition of II person 
"II party or other int('rl'stl'd witn(' .... ~ .. is not to imprisoned, taken for the IIccused. mllY be 
be Iidmitted if the OPPOll(,lIt fil(' 1m IIffidll\'it ten u;;cd like other depo~itil.lns). 
days Ixoforll trial that oral eXllmination is Nebraska: Ro\·. St. H)22, i 278 (tho mother's 
.. !Il'l:essary to tim attllinml'nt. of justice", ILnd if ('xnminati,)!) on a hasturdy complaint hefore a 
thl' wit.ness "h .. nlh'e lit the time of trial and magi~tJ'ate, ndmissible on t.he trial,; 18880 (a 
not unnblc to attend court on IIccount of dis- d('I)Il~ition is uSllble "only in the following 
ahility from ,,('rmancnt sieknes.~, physical cases": first, when the wit.ness does not reside 
inlur~', or from \\'('aknell8 and disability incidellt in the ('ounty or is ahs('nt from it; second. 
to old IIgc"); § 1(l41. Ucm. § !GOI (in ('nu~"s "when, from age, infirmit.y, or impri8lJnment, 
testnmentnry. etc" in chancery, the pllrt~· may the witness is unahle to IIttend the court, or is 
exumine in open Ollurt: but this is not to d('ad" : third, on a motion or where orlll 
change the rule as to non-resident witn('s8es or examination is not requircd); § 8894 (deposi-
liS to depositions in circuit cOllrt. or (IS to cn~(''' tion not to be read unle~~. for a cause ~pecified 
in which depositions generally arl' llut,hori7.cd) : in ih. § 8880, the" attendunce of the witness 
§ 199·1, Hem. § 165(l (non-rl'sidl>nt 8uhscrihin~ cannot he procur('d "). 
witness to a will mllY testif~' by dl'position) : Nf.'l'fula: Hev. L. 1912, 1 i).tl).l (witness in the 
.2464, lIem. 12030 (in 'habeas corpus' State; likeCa\.C.C.P. §:!021.par.l,2,3,4): 
proceedings, "whenever the Jlersonal attend- ,.')456 (" If the d('JlI)sition he taken by reason 
nnce of a witness Cllnnot IX' Jlrocured. his nm- of t.he absence or intended absence from the 
davit, taken on r£'asonable notice to the ad\'er~(' county of the witness, or becllusc he is tvo 
pl1rt~·, may be receh'ed "). infirm to attend, proof hy affida\'it or oral 

.lIu.solJri: Re\,. St. HU9, § 3964 (til(' IIccu8~d testimony ~hllll he made lit the trial that the 
may take the deposition of II witness who witness ('ontinues absent or infirm. to the best 
"reside3 out, ofthe Stat£', or. re~iding within thl' of the deponent'M knowl£'dge or belief"; the 
State, is enceinte, siek or infirm. or is bound 011 witnes~' death also udmits the deposition); 
a voyage or i~ about to leave this State, or is , 5458 (witness out of the State; no eondi-
('on fined in prison under sl'ntence for a felony") ; tions prescribed for uFing); II 5442, 5444 
§ 3965 (such depositions arc to be r£'ad "in (deposition allowable for a witness imprisoned 
like cases" as ill "h'il suits); § 396() (the ae- injllil); §6855 (deposition of 6 witness for the 
cused may also take conl'itional ('xllminlltions People, taken conditionr,lIy, is admissible if it 
by commission lIS in ch;1 cases): § 5440 «('h'il is "satisfactorily ~hown to the Court that he is 
Rllits; any witness' deposition may he taken dead or insane, or e'llInot, with due diligence, 
"onditionlllly); § 5467 (depositions arc usahll', be found within the State"); § 7366 (def('nd· 
"first, if the v,;tness resides or i~ gOlle Ollt of lint in a ('riminal ra;;c lJIay tnke the deposition 
the State; second, if he be dead; third, if by of 11 wit/leSS who" is IIhout to leave the Stllte, 
reason of age. sickness, or bodily infirmity. he or resides out of the State, or has departed from 
he unable to or (,lin not safely attend (,Ollrt; the State and his or her place of abode is known, 
fuurth, if he reside in a ('ollnt~· otlwr than that or is 80 sick or infirm IlS to nfford reasonable 
ill which the trial is held, or if he he gone to grol/nds for apprehending that he or she will he 
greater distance than 40 miles from the pillce of unable to attend the trilll"); § 7384 (such a 
trial without the consent, connivance, or ,,01111- dL'position is lI!<able .. upon it being shown thllt 
~ion of the party requiring his testimcny; the witness is unable to attend from any cause 
fifth, if he be II judge of II ('ourt of record. whatever"). 
a prnctil'ing attorney or physicilln, and New lIampsl<ire: Pllh. St. 1891. c. 225, , 1 
engaged in t.he discharge of his official or (uny deposition may be uscd ill a civil cause 
professional dllty at the t.ime of the trial") ; IInless the IIdversc party procures the witness' 
i 520 (if lin attesting witness to a will attendlmee); § 13 (deposition8 for tJoe accused 
.. shall reside without the United States, or out in criminlll cases ruay be used in the Court'll 
of this State and within the United States, dis('retion when necessary for justice). 
or within this State and more than 40 mile~" NewJerscy: Compo St. HIlO, Evidence '51 (6 
from place of probllte, "or if ~\l('h witnes,; ~hall deposition is usable if t.he witness "resides or i9 
be prevented by sickncSl! from Ilttending at the (Jut of the State. or is dead, or by reason of age. 
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sickneee, or bodily infirmity i~ IInahlo to lit
tend"; '-'00 nlHO JustieeR' Courts, § 110); 135 
(depoeition of a pllrt~· is not to be tnken in his 
own beblllf, ClIcopt hy conscnt or by judicilll 
order): § 46 (deposition of II party fl·sidinR out 
of tho Stllte mllY be t •• ken like thllt of IIny 
witneee); St. 11113. Mnr. 12, c. 1)9 (pllrty's 
deposition may be tllkcn nt his own instllnce. so 
liS to be ullllhie if he himsl'if nfterwllrd9 
becomes incompetent though 1111 oppusing 
purty'H dellth); 1915. Stengcl I'. Stengcl. S5 
N .• J. Eq. 277. 116 AU. 358 (I>rn~tie(' liS to tllking 
depo!itions 'de bcne' out of the Stllte. l,lI
amined). 

Ncll' Mexico: Annot. St. 1915. f 2125 (cidl 
C/ISCII; 8 dCpoHition mllY bo tukcn (I) "whl'll 
by renson of IIge. infirmity. sickllc!l.~. or oflicilll 
duty, it ill probuble thllt the witneHs will be 
unable to IIttend the COlut"; (2) when he 
"re!ideH without tho Stllte or the county in 
which t,he suit is pending"; (:i) when he "'11111 
loft or is nbout to Icnvo" the Stllte or county. 
.. and will prohllbly not be present lit the 
trilll "); • 2143 (it mllY he relld in cviderwe: 
no conditio!ls nllmed): § 5877 (lit the origin III 
prohllte of a will. deposition of II witnc8s mllY be 
taken when he j. "not II resident of the county • 
ill which lIuch Will is offered for problltl'. lind 
lliso whenevor nny wit.ness iH incllpucituted 
Irom ftickne8s or nge from nttcnding upon ~u('h 
court": the dcpr)sition wlif'n fil('d til ha\'e tho 
snmo effect us if the witll(,~H tl'st ificd in Ilcr
fton): St. 1919. Mnr. 10. ~. :W. U I. () (d\'iI 
caUIICR: 8Ullpleml'ntury prO\'isious: (IPpositio!l 
mny be taken whcn the witnes~ is II nou-resi
dent. or re~ide9 moro than 100 mileA distant. 
or" for nny rellson will nnt be uhl" to attend the 
triol ", or in uny olher ('a~(' whl'rl' till' judge 
deoms prDper: it ma~' 1m u:;cd .. a~ il Iii!' wit
noeses wcre per~(lnall.\· prC'('n I.. a lid f,('stifying "). 

N CIll }lorA': C. P. A. IO:!O. § a5·1 (I physir'inll 
or Bur~eOn or marse nt,ta(:Il<'d to hORpitlll, ctc .. 
mllY testify before II referee to the !'ondition of 
II Illlticnt in lin u!'tion fll!' personal injuo·y. tho 
jlldgo having di~crctinn to order his cllumina
tion in court); § :10,1 {II dtlposition. Cll('Cllt I.Ine 
of lin udv('rRe pllrty orOlll'tukeu bystipulutillll. 
is not to be used unlcss the witnesH is d(·:IlI. or 
Ollt of the Stlll.o or more IIlIln 100 rnile8 (Iistunt. 
or IInllble p('rsounll.\· to II ttcnd "by rl'IIHon of 
inAlmity. sickneHH. or otl\t'r infirmity or illl
pri~ollment" or when "(or 1I11\' reu"<lII" his • 

IItwndnnco ('ouM not with relisonll"I(· rlili,::clI('o 
he compelled by Hllhpll'nll): C. Cr. P. ISISI. § S 
{depositions lire /ldmi~Rihlo uguinHt the !H·rIlHCd. 
if tho witne"8 i$ dend, inH!llll·. or ('1m not with 
due dilil(ence be f01l1l11 in Ihl' SllIle'): n :H!l. 
1)31 (II deposition tllkl'n ,1n I'itlll'r sid" in II 
crimirJll1 CIiHO mllY ho m 1ed i( witrle~M is "lIn
IIhlo to IIttolid. Ity rell~on 1)( "i~ d"lIth. insunity. 
sicknoss. or infirlUit~·. or 01 his (~"ntillued IIh .. 
8Onco from tho Statl'''): N, Y. C. Mun. Ct. 
Codo 1915. 1 116 (similllr to C. P. A. ,a04: 
IIbsonce from rity Hllffi!'l'S): I'll.. HIIH. c. 04, 
amending C. C. 1'. § 8:10, now C,I'. A. IIJ20. 
, 348. quoted ante, t 1:187 (hy adding II c1UUIltl 

for lormer teHtimon~' 01 a pCl'Nln who" heing R 
rlJ.'!ident of the Stute hilS deplLrted therefrom by 
rell!lOn of militllry or nn VIII !;()t\'ice under tho 
Stllte or United Stutes"). 

North Carolina: Con. St. 11110. , 1821. 
(depositions urc admissible if UIO witnellll (I) ill 
dend or hus becomo insllne. (2) is R resident 01 
II foreign country or IInothcr State and is not 
prescnt. (3) i8 confined in prison beyond the 
county. (4) is "so old. sick. or infirm us to be 
unablo to IIttend "ourt", (5) is tho '··ederlll 
prl'sident or head of a dcpnrtmcnt. or Federnl 
judge. district IIttorney. or clerk. lind the trinl 
()(!l'UfS during term of his court. (6) is the Stllte 
GO\'ernor or head of n depllrtment or president 
of the university or other incorporllted college 
or supcrintendt'nt or physicilln of Stllte insllne 
hospitul. (7) is II State Supreme Court judge, or 
II judge, presiding officer. clerk. or solicitor or 
II court of record. und the trill I occurs during th" 
l'Ourt's term. (8) is nmember of Congress or the 
Generlll As!;()rnbly. lind tho trilll occurs during a 
scl:l8ion. (9) if the witness, being summoned. is 
0111.. of the Stnte or nlllre than 75 miles distllnt 
by U811111 modo of trnvl'l. without the offeror'lI 
procurement or !'OIl81lllt. (10) in .. justice's 
court". if tho wiulI'sH rCHidcs more dllm 75 
miles di8tllntl: § IISI:! {dellllsitions tnkon hr 
I ho al'cu"lld mllY hI' relld oil n lIm'e ('onditions) : 
§ 1815 (depll~ition~ til ken in rertnin 'quo 
wllrranto' procl'edings nrc IIdmissihlll "without 
regllrd to the pillee o( rl'sicleIH'c of such witnesB 
or distlllwl' of r'esidence from said l1irlcc of 
trilll") . 

N()rth Dak()ta: Compo L. 1913. U 788!l. 
790·' (like Okl. Comp. St. 1921. §§ 012. 621): 
H llO·IS. 110·19. 11002 (rriminlll CIlIIOS: like 
CIII. P. C. H I:H5. la,lIl. 1302): t 8577 (pro
bllt!' ('ourt mllY rl'l'tliyo dl'position o( Ilny wit-
11('88 rC:li<ling within Stllte. on gruund of .. nl'c
(,SRllry !'xpen:iC or ir\('(l!l\'cnielll~c of Jlrocuring 
his nttl'nd:uH'o"): § 857S (prolJlLto judge mllY 
1:0 pcrso!)lIlIy to hear testimony of II witneM 
1II<l'd. siek. or infirm: unless interested pllrty 
I'l·qllest.s tllkillg hy dl'po~iti()n). 

(lIdo: apn. Code Ann. 1921, 111525 (II deposi
tion is lisa hill when tho witness (I) .. doc! not 
rl'~idl' in or i~ IIh.ql'lIt irom" the count~·: (2) .. i8 
d(,lId. or from /lge. illfirrnit~·. or imprisonment. 
iSllnahle to IIttelld ('ourt": (:l) it is nlso 118I1hl" 
Oil milt ions or .. where the oflll Clmminntion of 
tho wilrwsH is 1101.. required "): § IOM5 (in pro
bllting II IOMt or destro)'ed will, the deposition 
may he tnl(('n of II wit.nl'ss residing out of the 
juri~dil'l.inn. Of infirm IIlId ullllble to attend 
('(JIlrt): § JO!iIR (81111)[1. (or ordinur~' prohnte): 
U 13GOS. 13GmH. laGOS-2. laOOS-a (in crim
inal CIISl'S, the dl'fcnd!Lllt Of the protICcutio!\ 
mllY 11IL1'(' II deposition takcn o( IL witnoss who 
(J) rl!8idl'H 0111.. of tlw Stule. (2) is sil'k or infirm. 
(a) is nbout to lell\'() the StILte. or (·1) i91~onfinl!d 
in prison: notliinK Imid us to ndmissihility): 
CtlnHt. IS51. Art. I. § 10. umonded Hll2 (depo
sitions tlll,en hy the Stllte or by I.he uccuood; 
'lu()tcd ante. , 1397). 

Oklahoma: Compo St. 1021. t 612 (a dOl'· 
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osition iH usable ()nl~' (I) when till' witness 
dOCH not reside in thl' Pflunt~· of trinl or is ab
~ont from it: (~) wllt'n "from IIgu, infirmity, 
or irnprisollmcnt, the witlwsH is unable to 11(
tl'nd ('ourt, or is dencl"; (a) wlwn till! ('IIS(l is 
nne in whieh oml (eHtim(HlY iH not required) ; 
§ 026 (on ()fTerin~ tL ueposition, it Inust npllCllr 
t.hnt for "lIny {'IIUSe specifil,d" in tllll aho\'c 
t«'ct.inn "(he attl'ndnnC(l of (he witness nllnnut 
1)(, Ilrm'urpu "); § 2772 (on II hCllrinl( for miti
I(lIt.ion or IIggrn\'lltioll of Hcnt.cnec, clcpo~itionM 
rnll~' he used if the witlll'M" is "RO sipk or infirm 
liS (0 hI.' ullllhle to lI!tend "); § ~s·la (in (,rim
inlll casos thn dl'p(Jsi~ioll of II mutcrilll witness 
IIIn~' 1m tllken for dpf('nullllt if the witll(,SM is 
"lIhout to I"/L\'e the Stn\(" or is so sid_ or 
infirm liS to afforu I'Pllsonllhle grounds for ap
prelwndin~ tlllLt hl' will hc ullllhio tn IIttond 
tho trilll"); § 2slil (81",h II dl'llOsition is us
IIhll' "IIPOIl its lIJ!pellrill!~ tlllLt the witness is 
IInllhle tl) attend h~' rt'llson of his dellth, in
Munit~" -il'kncss, or infirlllit~·, or of his ('ontino 

ued uhsence from the S(a(e "); §§ 2Sli:l, 
~sn5 (the U('llosition of II lIIaterilll witlll'ss for 
d"fendant rl'siding out of the, Sl.lIte lILay 
I,,~ read" Ullon it h('iu~ shown that. the witness 
is I1Imhle to at.t('ud frolll any caus(~ wlmt('\'cr ") : 
§ 2Sli2 (the deposition of II IIl11tl'l'ial witnI'8.! 
for def()ndlmt may he tllkon if tht:' witness is 
prisoner in 1\ Stllte priS(lIl or iu II jlLiI of a 
coullty oth('r than thllt of trilll). 

Or"II01I.· Lllws I!!:!O, § ~;ji (a deposition in 
t.he Stll(e ml\,\' ho takl'u when the witn!'ss (I) is 
II pllrt~', (~) is prh'i1l'gcd from IIttl1ndalH'" 
IInd('r ih, § SIS hy fl'IIS()U rof distanp(', (:I) is 
"lIhout to 1l'1I\'{l the (·o\lIIt.\· alld ~o mol'l' (han 
20 lIIiles hcyond the pluell of trial", (.1) " though 
otherwb,' Iiahl(' to attllnd the trial, is ue"u"
(lll'l('ss too infirm to IItlellll", 11111.1 (5) on II 1110-

tioll or 0: hcrwisl' whl'r(~ oral cxtllllillatiou is not. 
required); § S:j I (when taken under (2), (:1), 
or (·1) of ih. § S:17, not uSllhle uull'ss proof is 
mllde "t.hat tho witness did r(,Hide I)('~'nnd till! 
s('I'\'iee of II ~UhPCJ!llII, or that ho Htill ('ontinues 
IIhs<1llt or infirm, liS the I!IISl1 lIlIIY he "). 

PfPlTI._/I1,'allirz: Ht. lOO!!, Apr. 2i, § -t, Dig. 
1020, § S17S, Crirn. Procl'duro (lIceu8ed'~ non
resid('nt witnesses in I'rilllinlli CIIRl'S; dllposition 
ILsnhlo unless it IIppl!ars thllt witness "is in 
IItlendlllH'r, or hILS been or CIIIl I)(l suhp(J!nlled, 
or his attendllnco otlwrwisn promlfl'd "). 

PltiliJlJlillt, lsi. C. C. p, 1\)()I, §§ ar,-I, alia 
(like CIlI. C, C. P. §§ 2020, 2021, omitting the 
ClIrl'pt.ion for distllnce in PILI'. 2 of § ~~I); 
i :ln2 (dopnsilion taken in t.lll! blllllll~ "lnllY 
he III so rctld in CII~O of tho drllt.h of till' witnc~~" ; 
hut t1lt'ro i~ n(lthin~ to (lxplrlin this "1I1~0 ") ; 
P. C. lUll. Gen, Onl(!r r.s of lUOO, § 1ft (like 
CuI. P. C, § (\Sn). 

Porlo Rico: Hc\,. St, ,~ C. lOll, §§ 150·1, 
1512 (ei\'j) ~1I80S; dopositiun CILIlllot ho r(,lId 
unless proof is IIllule thllt t.ho witness is "III>
SOllt from the distriet", or I'l,sides out of it 
lind ao mile~ IIWIlY, or is "too inflfln to IItll'lld 
tho trilll", or is uelld; 11Ilt sudl proof is nO"d-

less when tho deponent is II pnrty or residl'M 
out of t.ho distric,t, etc, lIt the t.ime of tllking) 
§ !i022 (" tf) 1m confron(l'd with the witllt's!lCS 
n~lIil1~t him in the prl'Sl'III'(' nf till' Court" 
('X('t'pt 11M IJro\'ideu in Cnl. P. C. § tlSU); § IJ4G9 
(depositions for lUI lIoeused; like Cnl. P. C. 
§ 1341i); § 6·1S4 (lilm Cnl. P. C. § 1:11l2). 

mode Island: Gen, L. 1!IO!I, ~, 2112, §§ 22, 
20, ao (1lPllLlrcntly no restri('(ions whute\·cI· a.~ 
to Ilct'ountiug for wi(nes~' Ilbselll'O: hut hy § as 
IIII~' Court "mllY ordel' the oflll eXIlIlIinrltion 
of witnessl's in open ('ourt "); § -10 ('\'h'u \'ooc' 
t('stilllony required in dh'orce C'!lses, unl('ss ill 
l'lISfl of physiclIl uisahilit~· to uU('nd, rl'sidonCfl 
lind pr(lSenl'e out of the Stut(" or a deponent 
hl'foro u Illnstcr in chuncer,\'). 

SarlllL Carolilla: C. C. P. lO~2, §§ 1185. 
IIS7, nss (II depositioll IBII,\' II<' tllken under 
r'omlllission, if the witll<'hs (I) r('sid('s out of 
lh(, I'ltnt.) or "nunt.\·, (2) or r('sidcs Illore thlln 
100 miles frolll court., (:l) or i_ ahout 10 r('mo\'C 
from till' Stlltl' I)('fort, triul ('xlwl'tt'd, (·1) or 
('allnnt I'l'rsonllily he procurN\ "hy rcus(m 
of indispl'nsablo nttcndlLll('n on SOIllO public 
oflicinl dnty or professionlll dut.\· liS lIn lit tor
IWY nt sueta tilllC", or \Ii) "by r(,lIson of such 
IJieknc~s or infirmit~' liS ilH'tlPllcitatcs such wit
I\\'",~ or witllCs.~I'S from lrll\'clillg ill ordl'r to 
:IIJpl'Ur IInu tt'~tif~'''; nothing is said liS to eon
uitions of IIdnlis~ibility; exeellt thllt hy § tlS7 
person III attendllnc() lIIay he l:olllpl'lIed of lillY 
deponent residing within the ('01111 t~· or lIot IIInfO 
thlLn:lO mile~ from romlt house; lind hy § (iSS the 
attcnuIUH'e of an omen!" of II lunllti" Iisylum in 
1\ .. h'i1 eanse i~ (0 I", rcquirN\ ollly when" jus
th'e ('III mot be dllno" without it); § til),! 
(comrnis.~iolH!rH sltl'!l Iittelld at the Iwnw of 
"pcr~ons ulIllble to leln'c hOlllo hy rerlSOll of 
llJ.(l'. infi.lnity, ~i"kn(,~H, or hodily hurt ") ; 
§ linr, (IIny pllrty's or \\'itlles~' deposit.ion 1JI11~' 
he t.llken in ch'i1 ('auses hefllre the ('il'I'k of 
('ourt, Huhjeet to either party's right to re
quirc personlll II\lPlldun('('); § nBS (deposi
tions lIIay he tllken 'de hl'lle' hpforn a judge, 
<'lurk, notary, et" .. if the witl1('SS (I) Ii""s 
without thu county, (2) Ii\','~ lILore thlill 100 
lIIileH IIWIIY, (a) is hound (0 spa, (·1) is IIhllut t.o 
leln'!! the StIlle "r the ('ollnty or to ~() J()() 
mill'S aWIIY, or (fi) is IIgl'(1 or infirm; hut h~' 
§ iOn sueh deposit ions IIrc t.o be used only if 
it. IIppoars tlllLt t.hl' dl'pon"nl. is dl'lId or out of 
the ('mmly or Stllte 01' lOO miles IIWtly, or is 
hy r('lIson of IIgl'. sieknllss, hodily inftrmit), or 
imprisonrrwllt, 1I!lllhl<' to tra,,!'1 und IIPPl'llr) ; 
§ Ir., (dl'pllsi(iolls for the I'rolmto Court IllII)' hI' 
taitt'" if tim witm'ss (I) rpsi<ir's out of tIm 
Stlltt' or tIl<' ('o\lnt~', (2) or rcsidl's more thllll 
ao miles \\W\\~', (:1) or "hy reason of u~(' or 
bodily infirmity ~hlLlI he ulmhlo to lLt.tond ill 
pcrsoll"); C. Cr. P. In2, § !l7U (in (rillls for 
rllpe, the dcpoHition o[ tho fOllmln IIllly in the 
judgo's uisl'retioll be Ildlllit tAld "liS tholl~h MII~h 
t(lstirnony hlld hel'n gi"(!I1 omliy in murt ") ; 
Crim. I". 1022, § 71-1 (Il1Lrhorill~ II dC!lCrting 
"'111111111; depusition of 1\ VI)Sael-lllnstcr "or 
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I other tr:lIlsi~nt. perRon". lldrni~siblc if he i9 
~ not" within the jllrisdit'tioi .• Jf tthl SI.llte "). 

Soulll IJIlkfl/a: H.!\·. C. I!HU, H 2ilii. 
2709 (like N. D. Cornp. I,. B 7SSU, inO·I): 
'4\100 (dl'pnHitioll lldllli~sibl(', whell ~elltlllH'O 
is 10 be fixe.l. if II witfl('~~ "is ~() si('k or illfirm 
88 to he 11fI1lhl(! to Ilw!IId "): § IiOIIi (dcp()si. 
tion withill tlw Stllte tllkell for 1l1'l!uscd mllY 
he relld if tIll' witlll'~H iH "1111111.11' to Il~tt'lld hy 
rellson of hiH dl'lI I.h. i IIHtlll i t)', Hil' kIlCSH, or 
infirmit.y, or of hiH (·Ollt.iII1INI flh~I'IWl' from 
the State "); § IiU:.!!) (11"l'n~iti"lI tnkl'lI for 
1I1!<:Ilscd on (!OlJJrniHHioli 11111.\' he rplld if I.ho 
witncHs "is lInllhll~ to llttl'fI(i fWIIl lillY "IIUSO 
whllte\'(lr "). 

1·'·lIl1r,v . .,:r.: Sh:llll1nll'H e"d .. I!IIO. ~ :l:!IU 
(notllr),'s d"poHiti"n 1I11111bHihlP, "HhOl. 'd tlllJ 
notllry die or tt'1II0\'O nut Df I.hc State hefotQ 
I.rilll "): § lin:.!" (d('IJOsitinn ill II ci\'i1 netion 
1II11~' hI.! tllkell if the wil.III'SH (1) "frolll 111(1'. 
hodily illfirmity. or other ('allsc ". i~ incllpahlo 
o( nttelldill/t: (2) rp~illeH Ollt o( the Stlll<': 
(a) resides Ollt of the ('ollnt)': (4) is ohlig(!d to 
Il'fI\'o Ihe Stllte IlI'forl' isslle: (Ii) is nhout to 
IIlIII'O the ('1111111.), nlld "will prolJllhly 1I0t r"· 
turu until IdtN tho trial": (0) is "tIl<' ollly 
witlWHM to II 1Il:rI.l'tin\ fu(·t": (7) is "lin IIml'Or 
o( the Vllil. .. d ~t.lltC'S. an IIfIi('pr of tlri~ Htllte or 
of nllr C~ollllty ill this Stilt"". "\I'rk of IIl1othl'r 
courl. of re,·ord. III1'mh.'r of t.lll' Gl'lIl'rnl AS~I'III· 
Illy in sll~~ion or a <'i('rk or ofliel'r tht'rl'of. a 
praetisillg ph~'~il'illll or IIt,torlll'),. or a jlliler or 
pri~on.I\"l'per of Illlotlll'r (,lIlInty: (1') ia a 
notllry publi,~: (H) whl'lI tho Huit iH hrought 
'ill forlllil p:l\Iperi~'): § IiH25 (II femille witlless 
IIlUY testify hy Ile)lositioll. unless Huffidcnt 
CIIUS!) he shllwn for compelling her IIttend· 
1I111'1l): § 5H:m (tho c1l'position o( IIny IJerSOIl 
ill tho county IIII1Y , ... tuken. !Jut Ihe opponellt 
!rIny RIIIUI1l0n him to IIttl'nd); § lifial (tho 
opponent 'Illay ('0 III pI!! IIttl'lId:IIII'C' ill the ILllOVO 
(·IIMes. ('XI'Cpt wher., Ilw wit.tII.'hS is hy IIIW prh·. 
ilegNI not 10 ntlen<l): § iaw (rlll"s fllr 1'i\'i1 
CliMes. aplJIiI'uhle 1.0 <I('f,'I\IIIIIII.·H II('POlIitiIlIlH ill 
I'rimillal l'llse~); §§ i5H-iliil,l (II rOIl\'irl. IIllt. 
heillg rorno\'ahlc for II "h'i! C·IISC. hiM depoHiti()Il 
IIII1Y hn us('d: defendlillt ill II rrimillul ('IIHO 
IIII1Y fll~o 11"1' it). 

T,'xa .• : !le\'. Ch', St. Hili. § :W·1\l (dl'p. 
osit.ions IIlIlY he tlll,,'n in 1111 l'i\'iI suits: "pro
\'id.'d. the fllilurll 1.11 spcur" the dcposition of II 

IIInl<! witneHS rl'Hiclill/t in thC' ('ollnty ill whidl 
the Huit is )l('ndin~ shall not h!' rl'~lIrdl'd 11M 
wllnt of c1i1iw'nl'I' where dilig(,ll!'f! hilS h<'l'n 
uMed 1.1.1 H<'curl' hiH p.'rsolllli III.t<'IIII:IIII·(' h)' tho 
~l'r\'ice of ~t1hPll'"11 or IIt,l.lIdull(lllt. IIndpr t.he 
rilles of Ifill'. unll'sH hy r('lIson of lI~e. illfirmity. 
or Hirkn('~~ 0: oflicoial dut)'. 1.1", lI'il.III'~~ will 
1m IIllllhlo I,ll IIttOIlI} t.h .. "llIlrt .. or IInl"ss hI' is 
nhout to 1<'11\'(o or hll~ Idt the Rtlll(! c;r <,ollnty 
in which till' suit iR )l('llIlinl(. lind will not proh
IIhly he IJr('s(,llt. lit th,' Irilll"): ~ :lHn (del'. 
(lsil,ion~ 11111)' hI' n'II.I: no <'IJllditiC)n~ pre
Herihed); § 32117 (III. t.ho prohllte of II will. 
"ii 1111 till> Isuh,;('rihillg] witlll'SHCH lire lion· 
resiuents of the (·ouuty. or tho~o rl'sidcllt of 

the county nrl' ul\I~hle to nttend <,ollrt ", thl'ir 
dllilositiolls IIIUY he used; where tho 8ub8rrih. 
inl! witnesses lire dl.'lId. the witnCHKeA to hllllll· 
writ.ing mllY testify" h~' d('POAitioll"): Up\·. 
C. Cr. P. HIll, t 817 (the ncclI~l'd mlly tllko 
tho deposition of lillY witnesM, not to be UKed 
('xel'pt un gi\'inll conllCnt to usc hy tho SI.Rto; 
lind nlHO of II witness who rl.'Hidcs out of I hll 
Stllte or is IIgt'd or infirm): A 8:J2 (sueh d.,p. 
ositions ,. ~hl.lll Illlt Iw relld. ulliess ollt.h ho 
mllde thill. thl) wil;III'SS re~idcs out of the Stlltll, 
or thnt sinco his deposition Wll8 tllkt'n t.he wit· 
ness hllH died; or thllt he hilS rcmo\'cd IH'.\'l)lId 
the limits 01 t.he Stille: or thllt ho IlIIs heell 
prevented froUl IIttl'lIdinll t.he c~ourt through 
I.IIP. lIet or 1I11l'II<'Y or the ddc/lllnllt. I.Ir hy 1.111' 
lIet or IIgenry (If lillY persoll whof4() ohj!'rt wn~ 
to deprh'c the dl.'fclldnllt flf t.lll' hllllefit of the 
testimollY t'; IIr thllt hy rt'IIHOII of" IIge or h()flil~' 
infirmily ~ul!h witncHH ('llIlIIot nttelld "): ~ 1;:1:1 
(thc furl'going ollth "/lJII~' he mnde by the diH. 
Irid or ('oullty IIttor/wy or nny nthrr rredihlo 
p!'rson" (or the SUite: for thc dofendnnt "t.lw 
oath shnll be mllde lIy hilll ill IX!rROII "). 

U/Clle: COlllp. L. HIli. U iWS. 7177 (lho 
dl'positioll o( "II witlll'MH ollt of tIll' SIn til" iH 
UHllhll!. without ('OIIlIiI.ioIlR sp!'eifird): § 7IiS 
(wil.lle8~ in lhe Stllte: Iik(l CIII. C. C. 1'. 
§ 2021. pllr. 1 to Ii. olllitt.ill~ t.he I'Ccolld (·IIIUM 
of Jlllr. 11111<1 o( pllr. 2. nlll! t.he wholl' of pllr. II) : 
§ 711'0 (like CIlI. C. C. 1'. § :W:l2): § sMa 
krilllinill rll~'s: like ('nl. P. C. § (81)): § 7 I:!!) 
(like Cal. C. C. 1'. § (11117); § 005:1 (rnit.igllt.ion 
or lI~grn\,lIliC)n of S('/Jtl'llf?e: like CIlI. 1'. C. 
§ I:!(H): §§ H:!07. II:!;):! (Iikn Cal. P. C. H la·lli. 
1:302. hilI, olllittillg in § O:lU7 1,0 prl.l\'ide (or 
tho Stllle'H <I"poMitioIlH): § Sill; (shllllllllri7.<'d 
PORI.. § 141:\) : 

Verll/mll: Cil'n. L. Wli. § WOll ("" <ll')lO
sition tllk('/I for lillY of t,llI> r(,II~c)IIH. nlld ill UII' 
mllllner Iwrl'illllfll'I' pI'Ildd .. d. shall bc ndrnit.!t·d 
liS C\'iu<'lH'e ill II l·h·iI ('IIU:<e fllr \\'hil.'h it 
i~ tllk('n"): § HlIO (a d('positioll IIII1Y he 
tak,'n of II persoll (I) rcsidillg /1101'(' thlln 30 
lIIiltlS dislllllt, (:.!) IIbollt lol,,"\'(' tllll Stlill'. lint 
10 rt'tllrn I",forl' Irilil. (:l) in('npal,l .. of ttll\'e1· 
illl( IIl1d IlpPCnrilll(. throngh "1I~1" sirknl'SH. or 
ulher bodily illlirlllit.\· ... (oJ) rt'HidinK 0111. of 
the Stal". (Ii) r(Jlllinl'd ill jllil. (Ii) h"ing II 
jlldge of Iho SlIprl'llll' COllrl., I(oilll( out. of his 
re8idl'llI·e.ellunl,y 011 ofli l'ill I dill.,\', 1I0t, t.o fl'· 
tUI'll heforl' trilli: (7) II ",'lniHtN('d sist,,'r of /I 
r(,lil(ious (·CllIIlIll!lIit,~·"): § :1I!1Il (in prohllto 
prlll·!'('dill/tH. 1\ Ill'posit ion lIlllY he t.III\I'1I where 
tho person resides flUt or tlw prohlll.1l diHt,rict. 
or iM una hIll 10 Iltt('nd t,hrough IIge or hodily 
infirmity): § :!.j,'j(\ (non-resid,'ntH in (·rimi "I 
rlllR's): f ;)fj(l·1 (I.'rirnillill 1!IISCS). 

'Vir(}i,"'a: Codo IIllIl. § \)2:31 (II dellOsition 
is UMlIhlc if till! wilne~~ iM "delld. or out of thiH 
St.at<'. or ono of it" judges. or II Huporintendent 
of II lunllti" IIHylul!! diHtnnt more thlln ao mill'M 
fmlll tho pllleo of trilli. or ill lillY public oUke 
or 8l!r\'ico I.hc dutieM (If whirh IJre\'ent his lit
h'lIding Ihe 1'0Ul't. or be IIl1l1hlo to IIttond it 
froUl sickucHM or otht'l' infirmity. or Ull /!Ioro 
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thllll 100 mileM from the plnrt! of trinl": hul l)rl'\'I'nl. his nth'ndiJl~ the court, or I~' linn hie 
Crl th(' Illst instllllcI1 the Cllurt IIlIlY rt'(juire to utlt'nd it frulll sil'kllt'R~ or "tllf'r illfirrnily, 
IIttellriunCf'): § Ii~r.~ (if II will-witrll'HH iH "un- or I,(! out "f the (!ounly": hut in tlw la,'t cnl!4J 
IIblt1 frolll sickncHH, nl(<', or other infirmity 10 IIttl'ndllllr.l' IIlny for good ellUI!4J I~l n'quifl'd) : 
Ilttelld", ur ill ('lIt1e uf hiM cOllfillCIIlI'lIt in IIn- c', 50, § III (I,,'fore II justil'l' of "t'nl.'(" it iM 
uther coullty or eorlloflltioll ill thc Htllte ulldl'r lisa hill if the witrll'ss is uhst'nt, frolll COUllty, 
It'Knl Ilroce~9, his d('position IIlIlY II(! takl'n): sirk, or utlll'r\\'i~e 1111111,11' to 1I1It'lId): C!. 159, 
§ 1i~11I (ttlstiulOlIY 011 II lIlotioll tll pruhntl1 II § I ("e\,l'r,\' dl'IJIlsitioll" ill II crimillnl CUIlt', 
will, ur depositions tuken th<'fcullder, (If wit- tllkl'lI hy lhl' IH'ell"-'II, may hI' rend by him: 
IIl'Mse~ who "CUllllot IH.' Ilro(hl!'ed nt II trinl it muy I ... takt'n I)f onl' nl)n-re~idl'nt, or ulJ-
ufterwllrdM l!Cfoft, u jury", ure 1\(lrlliH~ihle): ~l'nt frolll the State in SIHIIt' l'III1>lo~'nll'nt, or 
• 2018 (deposition of certllin officers, not 1'0111- ug .. d and infirlll so UM tl) hI. II na hit, to IIt".nd) : 
Jlellllhle tu lell\'(' till' office to teHtif,l' in Sl.nll! I', ii, § :.!7 (slIh"l'rihilll( witlll'SH til II will: the 
lx.lIlll-I.'OIlPOII slIitH, ndlllissiblc); t ,"'Iii (dl'I>- dl'lll)~itil)n Iliny 1M. tllken lind u~ed if Iw iH (Jut 
Il~itioll of the felll II It, ill ral'" or IIttelllllll.'d 01 the Hlllte, collfilled lIudl'r 11'1(111 pr"I!CH!! ill 
TUlle IJII1Y he rctld without 1I,'eollutillg for her lIu"llll'r l'''lltlt~', IIr IlIIlIbll' to IIttl'lId fwm Hick. 
ubselle,·), lIess, II I(t' , or otl«'r illfirmity), 

R'fJljlliIlOloll: It .\: B, Code WO!I, § 12:11 lJ'i,'CUIIHill: t;tllts, Will, § .1O.'i(l ("III 1111 
(u depoHit.ion may II(! takflll wl«,11 the witlleH~ rrimirllli or qUllsi-erilllilllll CIII~~H in f'ourtft 
(I) .. resides out of th .. eoullty lind lIlorc thllll of weurd", tIlt' dl'll'llIllIlIt IIr tltl.' Htllte !lillY 
20 lIIilc8 frum the .. llIl'" of trilll", (:!) .. is IIl10ut "htuill l~uI'e to II~" tIll' drposit.ioll of "lillY 
to IClIl'e tho I~OUllty 111111 1(0 mOft) thlln 20 mill'S IIll1tl'rilll willlPss wilhill the Hillte who is in 
from the IllllcC of trilll, 111111 tllt~re is a Ilwbahil- imminl'lIt dlllll(l'r of dpllth or who rCHides or 
ity tllllt he will rOlltilll1f' IIhsellt wl«,11 the t('sti- is to be witholll I.IIt' Htlll,,"): § ,IOS9 ("No 
mOllY is rl'(juirtld", (a) .. iH ~iek, illfirm, or lIj(ed, dt'I>OHitiuII HIlIIlI Ill' 1I:!t'd if it "hllll UPIJf!Ur tlillt 
1\0 liS to mllke it prubllhle thlLt he will 1I0t be the rCllSOII for tlLkilll( it 110 101l1(,'r ('xists, UII-
uhle to uttelul lit the trilll", (.1) "reside!! out Il'ss I,hl' pllrty .:rlllhu'illj( it sllllll show other 
(If the Stutp"): 'I~'I& ("If it IIpp(!ur ut the ~uflid(~lIt "uuse tllt'll ('xisl.illl( fur itM lI!!('''); 
trilll thut, ~h'~ rell!!on for tllkilll( thl' dl',)oHitioll § 401)5 (tIll' dl'po~itioll of IIpllrl.y 11111,1' I){~ tlLk,'n 
110 IUII(;er ('ltistH, the de .. osition !!hnll 1I0t be for himself fur t.llI! Hallll' f'llll,ItJl! II!! thllt of lillY 
fcud in el'idtllll'e, unlcH8 the Illlrly ofTefilly, it witlless): § 1101 (till' dl'posilioll of II Wit.III!MH 
"hOWH tllllt IIllother nf thl' "lIuses spe<"ifil'd by within the Stnh' IIlny h~ IlIkfon whell thl' wit-
t 1231 tlUlII elti8t~, or t.hllt thc wilrll'sH ill dual!, lle~H (I) liI't's mOfe thall :!O milCH dist.llnt or 
e)f Cllllnot Hllfely tlttelld lit t.he trial nil lIecount 1)t'~'llnd tho rl'lIrh of SUhP<I'IUI, (~) iH III1IIUt 
of Ki,!kness, IIge, or other bodily infirmity"); to "go out of thl' Hili!.", 1I0t illt"llIlillv, to re-
t 1298 (tho dtlPORitioll of lUI tlttestinl( wil,llI'SH turn in tillltl for I.!'" trinl 01' 1H'lIrillg", (:I) "is 
to II will Illay he tnk,'n wlwn ho iH "pfl'\,('ntl't! 1<0 si('k, infil'lII, or 1I1(1't! IIH 10 11111 ke it probllhle 
by ~ickllcss from 1I\.1A!llIlillg at tllIl tilllo whl'n t.hat he will 1101 I .. " IIhl .. to 1It.lI'lId", (-I) is II 
lillY will II\11Y be prOdlll!ed for prohlllt~, or JIItllllhl'r of th" 1."l(blaIUIl' lind his House or 
reuidl!s out of the 8tlllt' or mure tluUl all miles 11 ,'ollllllitttlf' iH ill ~"'SiOIl, (5) "whl'lI his testi. 
from tho pillco"): ,1!I02 (II witness for thu 1Il0llY is IJIl1tl'fiul 10 lillY lJIolion Of ollll'r Him-
1)f()SCclition, relellllCd 011 rc~ogllizllllce; his illlr "rocN'ditlj( "I'lulillj( ill lillY eoul't of r",'urd, 
del)t)Hition t.llken hy II IJInl(iHtrnt(' mllY he refld IIl1d 1111 shall 1111\'(' 1'I,IIm'd \'"hIUI,nril), to nmke 
un the trilll "if the witncs!! is 1101. prescnt when hi" affidlll'i""); § ,1110 (Ihl' dl'I,,)sitiun of lillY 
fC<luirl'd to testify in thc CIlIle"); § I!lOll (Ix... witll(,~s without t.lll! Stall! mllY IIIl tllkell): 
fore II justi('I! Ilf the p1'1I1~e, II dl'Pllsitioll (,IIUllot § -111:1 (II dPllo,;itillll by eOllllllissiou for II wit-
be ullCd unless Uw witlless "I, i~ delld, fir re- IIt'HH without Iht' Sinh' lIIay hI' tllkl-n (I) lifter 
Hides more thlln 20 miles from tl", pillee of is"IU' of filI'I joilll'd, (:!) IIfll'f no IIIIHII'''' or 
t.rilll: or, 2, is Illlllble, ur 1!llnllot 'lIf('ly lit- t1I'nlllfl't'r fil"d ill dill' I illll', (:!) IM'fl)ff' issue of 
tend befon' the jllstil!t) on lIe<!Ount, 01 Hi .. kJ\('HA, fll('t joilll'd, "\I'hl'lI th .. willll'H" i~ ~!I ,i,'k, in-
UI(\), or uther bodily infirmity: :I, th,lt lit' hUH firrll, fir :l1('d liS 1.0 IIfTflrd 1'('aSII 1111 1>Ic, j(rulIllcI 
lIone morl' til/ill 20 mil!!H frolll th" plure of to IIl'prt,hl'ud I hilI. h,' IIIIIY di,' or 1""'01110' 1111-
trilll without the ('OIlI'{.'lIt or colhlHi!l1l of Iho IIhl .. 10 I(h'" Itis 1I"lilllflll~', or 11'111'11 Itl' is IIhOIlt. 
1)luty ufTeriny, the dl'posit.ion"): H 2131, to r('1110\'" '"~ Ihlll hi. It'Slimoll,l' I'll II 1I0t, ('011-
!lao/) (011 1\ crimillal trilll, cllllfrolltutiulI iA \"'lIit'III.I~' I .. , 11I1,,'n, fir for lillY !ltlll'r ellllOO 
neccssllry, bllt whcrtl\'cr witlll'HHes wlwH(l dep- whil'hshnllllt'dl,t'IlII,d Hllflit-ic'lIt hy th .. Court"; 
oHitiollS hll\'e hl'cn IlIwflllly tnk!'ll hy II rolll- (-I) "11'111'11 ft''1l1in'd for W'" on lillY lrilll or 
mittinll: mngistmtll "lIfl' IIhsent, 1I11t! 1!II11110t 11I'IIrilll( flf 111'011 lillY IlIfllillll or pru"l'edillll: 
00 fount! whell rcquirl'd to tf'Htif~' ill such ('118('. Ill'fore of IIfll'r jUdI(II11'III,"), 
IKJ IIll1ch of HIICh dOllo!!ition" liS is complltcllt II'lIollli/l(l: COlliI', :-;1 .. l\t:!O, §§ IiS:lI, r,S.J7 
iK 1It1ll1iH~ibl,,): § j~2!1 (the delluHition of Ollt) (Iikl' t thio U .. II. t '"d" ..\lIn, § Ilr)~t.): § i51S 
cunlillcd ill jllil JIluy hc tllkl'll), lIik .. Ohio U"II, ('IJlI,' '\lIn, § l:ltll;S, OIHittillg 

11','.1 Viruillia: emit' IIJI·I, (!, 1:10, §:l0 p"r, ,I): § i51~ (d"positioll fllr thl' IlrOMI'CII-
(II dl'p",ut.iun iN U811blo if tho willless I){l "dent!, tioll ill II ('!'iminlll rllS" mll~' he l.ukl'lI of II 11111-
or nut of thiM i;i.;:t .. , or Olll! of itA jUdgl'H, or in tl'rilll willH'H" (I) IIhout til lell\'I' the Htllte, 
I.IIIY l)uIJliu ufficil ur SIlf\'icl' t.he dutics of which (~) so si .. k 01' infirm IIH prubahly to he ullllbio 

1:17 



~ 1411 HIGHT OF CONFRONTATION [CIIAI'. XLV 

The causes enulUerated in such statutCti are seldom more than three or 
four in number, and never include 1111 those recognized by the Courts at 
common law. It would therefore be an error to treat the statutory enumera
tions as exllaustive; they can seldom be construed llS other than declaratory 
of rules already recognized. Xor is there any objection on principle to this 
result. So far as the statute confers a judicial power to order the taking of 
a deposition, the power cxists onl,,' tiO far as specified h~' the statute, because 
the power did not exist at common law (ante, §§ 1:3713, 1:398). nut where a 
deposition had becn lawfully taken before a common-law judge in person, 
or before a mastcl' in chancery . the conditions on which it could be used 
in a common-law court were It simple qucstion of the admissibility of evi
dence, and were constantl~' dealt with by the common-law courts, as the 
rlilings in the foregoing sections indil'ate; hence, the principles already es
tablished for this purpose at cOll1mon law remuin in forec unless expressly 
changed by statute.2 Those principles have nothing to do with the lack of 
judicial power to initiate the taking of a deposition. It would be unfortu
nate if the patchwork legislation of the statutes on thiti subject should be 
thought to alter the already well-cstabJislwd principles of the common law. 

§ 1412. Same: Statutes affecting Depositions' in Perpetuam Memoriam', 
It liaS heen customary, ;l~ statutory enactmcnts, to deal separately with 
depositions 'in perpetuum memorium' in specifying the conditions of neces
sity allowing their usc.1 There is, however, no need for a separate treat-

to attend, (3) n non-resident, (4) unable or 
unwilling to recognize, for app(mrnncc); § 7516 
(" Should any witn(lsB whose dnposition has 
hecn taken fnil to uppear ", his deposition nlllY 
ho rend us if ho woro "porsollllJly present and 
testifying"). 

I Accord: 1005, Toledo Traction Co. v. 
Cllmeron, 137 Fed. 48, 58, 00 C. C. A. 28 
(tho term "except" in U. S. Re\,. St. 1878, 
§ 8 III , "waH simply an opN,ing for letting in 
nn addition to tho powors of tho Court 1111 thl'Y 
hnd boon cllstomnrily oxercised": here ud
mitting thl' former testimony of a witnes9 out 
of tho jurisdiction, though the stlLtutc nlimeB 
only dl'posilions; good opinion hy SO"erclIs, 
J.): 1013, Stllte 11. Butler, 247 Mo. (\85. 153 
S. W. 10-12 (citing the t.cxt aho\'c). Contra: 
1000, R. ~. Snelgro\'e, ao N. Sc. ·100 (prn8ecll
trix, cxnmillntion hcf(lrc the mllgistrute: the 
prosccutrix h"ing nnw docellRed. her l'x"minu
tion Wll8 held inndmiRHihlo under Cr. Code 
1 8 IJ:l , § 087, the ellsc of d,'nth In'ir,g not tlwrein 
provided for, (Illd tho Cod(l provi~ion heillg 
mCllnt flO oxhnusti\'c; lII1Hound). 

§ 1412. I With tho fo\lowing, compllro the 
8tlltllt~8 cited a lite, ~ 1:18:1. for nnlico lind cross
I'xllminlltion as rCfluirl'!1 for Bueh dOI)O~itionH: 
ENULAND: 1018. Bl'rcHford I'. Attorney-Gen
NIII. l'roh. :13 (witness "unnhle, owing to their 
IIge lind infirmities, 1.0 nU(,lld till' trilll ") : 

UNITED STATES: Federal: St. IB7R, § 8tl7, 
Codo , 1368 (Quutcd ante, § 1387): H~\·. St. 

1878, § 800. Code § 1367 (" In IIny cnso whero 
it is n('ceSHllry in order to pre\'ent II fniluro or 
delay of justicc, IIny of thc courls of tho Uni
ted Stlltes mllY grllnt II 'dedimus potcstlltcm' 
to tnke dcpo~ition9 IIccording to common 
uSllgo: lind lillY circuit court. IIpon IIpplica
tion to it n~ a COllrt of c(luity, may lIecording 
tu tho UMIIgcs of chnncery direct depositions 
to bo tuken • in perpetullm memoriam "', 
etr .• lind Hev. St. §§ 80a-805 for 'do benc' 
depm<iliollH shull not apply): 1008, Wcsting
house MII"hine Co. v. Eloctric S. B. Co., C. 
C. N. J., 105 Fed. 002 (stlltute IIpplicd, and 
ordH r('fuscd): Ala/lama: Code 1007. § 40G8 
(usnhlo "upon proof of the dellth or insanity 
of the witncss," or his IIbscnce from tho Statc) : 
§§ 4073-4076 (depositions perpctuuted by 
heirs or difttrilJUtee8 to pro\'o kinship with II 

(h,(·edl'nt. mllY he tnken "when tho witncss is 
over GO yenrH of IIgo. or is infirm, or residclI 
0111. of tire Stnte, or is IIbout to go beyond tho 
United Stlltes, or when the clllim of 8uoh por
Bon deptllldM exchlsivcly on thc tcstimony 01 
Buch witness or witnesscs", lind IIrll IIllpnrolltly 
USflhlc IInconditiolllllly): Alaska: Compo L. 
11))3. § 1522 (liko Or. LIIW8 1020. § 880): 
Arizo1la: Hov. St. 1013, § 1724 (usllblo "in 
liko milliner liS "othor d(llloHitiolls): Arkan
Baa: Dig. I\} 10, § ·1245 (lIslIl>lo "whero tiro 
Witlll'SH i~ dend or inH:llIO, or, if llJivo lind of 
sound mimi, whore hie Iltteudll)lCO for orral 
cxnminlltion cnnnot bo rClluirod "): Calvor-
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ment; 
class. 

whatever causes are sufficient for the one suffice equally for the other 
The common-law principles applicable to depositions ' in perpetuam 

nia: C. c. P. 1872. § 2068 (usable .. upon 
proof of the death. or insanity of the witnesses. 
or that they can110t be found. or are unable 
by reason of age or other infirmity to give 
their testimony") ; Colorado: Compo L. 1921, 
C. C. P. § 405 (admissible" upon proof of the 
death or insanity of the witness or witnesBCs. 
or of his or their inability to attend the trial 
by resson of age, sickness, ~etlled infirmity, or 
for any other cau~e"); Delaware: Rev. St. 
1915, § 3017 (deposition to perpetuate in 
boundary cascs, admissible "in case of the 
death of the witnessetl or inability to procure 
their attendance"); Florida: Rev. G. S. 1919. 
§ 2703 (usable on the sume conditions as if 
taken 'pro lite'); Georgia: Rev. C. !tHO. 
i 4503 (usuble '''de bene etlse'. if. at the time 
the litigation arisce. no more satisfactory 
exumination of the witness may be had ") ; 
§4568 (they "shall be afterward used only from 
the necessity of the case"); Hawaii: Rev. L. 
1015. § 2.588 (receivable "where the witncss 
or witnesscs arc insane or dead. or their attend
ance for oral examination cannot be required 
or obtained"); Idaho: Compo St. lllW. § 8003 
(usable "upon the proof of death, insanity. 
or absence from the State of such witness. or 
distant more than 30 miletl from the place of 
trial. or inability by reUBon of IIge or infir
mity to attend"); § 8056 (deposition usable 
"upon proof of tho death or insanity of the 
witnc8SCtI. or that they cannot be found. or 
arc unable by reuson of age or other infir
mity to give their testimony"; this is for 1\11 

ordor based on petition; § 80(J3 is for lin 
order batlCd on affidavit); IIlinoi8: Hev. St. 
C. 51. § 40 (lIdmitlSihle as if originally taken in 
the suit); Indiana: Burns' Ann. St. 11l14. 
§ 402 (lIslIble upon "death. insunity. or IIb
BCnce from the Stute of such witnes~. or in
ability by reaROn of nge or infirmity to at
tend "); U 1307. 1313 (teHtimony before a 
recorder. ete .• to perpetuute n lost deed. rec
ord. etc.. usable apparently uncondition
nlly); 101lHJ: Code 1897. §4723. Compo Code. 
I 7431 (usable" wl\l!re the witnr.8scs ure dond 
or ins/me. or where their atteuduncl' for ornl 
examinl1tion CRnnot be obtained 119 rl'Quired ") ; 
KanalU: Gen. St. 1\)15. , 7295 (uaablc .. wlH'r~ 
the witnesBCs arc dead or insune. or where at
tendance for ornl exnmination cannot be hnd 
or required "); Ktnluekll: C. C. P. 1895, 
§ 613 (depositions usuble on the l'onditioll8 
pro\'idcd for 'de bene' dI'Jlositions); StIlts. 
1016. § 1O·!1l a (relll estlltl' contro\'crsiI'B; 
IIU ronditions specified); ['oui"iana: C. Pro 
1870. § 440 (usllblc .. Hhollid the witness ex
nmilll-d be dCfld or absent "); Ht. 1014. No. 
112 (similnr); Mcusa(hu8c/l8: G"II. L. 1920. 
,'. 2:13. , 61. 63 (lIdmiRMible on till' Hllmll eon
ditiollS "ns if it hlld IlI'rn nrigilllllly tuken" 
for the Huit); Michigan: COllIp. L. 1011i. 

, 12498 (the tl'stimony "muy be used in case 
it cannot IIgllin be obtained at the time of 
trinl "); Millflcsota: Gen. St. 1913. §§ 8404. 
8411 (usable on the sume conditions liS if orig
inally tllken for the actioll); Miasiaalppi: 
Code 1900. § 1952. HI'ID. § 1012 (admissible 
in cuse of "deuth. insnnit.y. subsequent in
competency. or drparture to some plnce un
known"); Missouri: Hcv. St. lillO, § 5491 
(udmis~ible. "first. if the deponent is dend: 
sccond. if he bl) unnble to give testimony. by 
rcuson of insanity or imbecility of mind: 
third. if he be rendered incompetent. by judg
ment of I!\W; fourth. if he be removed, so thut 
his te8timony cllnnot be obtnincd •. ,); § 5508 
(deposit.ions til ken to eHtllblish land-corners. 
admissible: no (!onditions sperified) ; MOlltana: 
He\·. C. 19!?!. § 10(J91 (like enl. C. C. P. 
§ 2088): Nebraska: Hev. St. 1922. § 8933 
(usable "where the witncsses nrc dcnd. or 
insune. or where their nttelldnncc for oral ex
amination cannot he obtnined or required ") : 
Net'Urla: Rev. L. 1912. § 5670 (usnble "upon 
proof of the death or insanity of the witness. 
or of his irmhility to attend the trinl by reaSOn 
of uge. sickness. or settled infirmity"); New 
Mexico: Annot. St. 1915. § 2156 (udmissible 
if the deponent is drad. or "unable to give 
testimony by renson of insanity or of imbecility 
of mind ", or "rcndNpd incompetent by judg
ment of law". or "removed out of the Territory 
so thnt bis te~timony cnllnot be obtained ") ; 
New }'ork: C. P. A. 1920. § 313 (depositions 
• ill pl'rpl'tuuDl' may be rend if the witness" is 
deceused. Of i~ unllble pl'fsonully to nttend 
hy reuson of insullity, sickness. or othl'r in
firmity. or is confined in u prison or jCoil, or 
is absent from the Stnte. und his nttendance 
cannot be compelll'd by 8ubpreua or his 
testimony tllken by commission. with renBOn
able diligence "); X ortl! Dakula: Compo L. 
1913. , 71131 Oike CuI. C. C. P. § 20S8); St. 
1917. Mllr. 8. C. 110 (in pcr~onlll injury cases 
deposition mny he used un denth of witness) ; 
Ollio: Gen. Code Ann. 1921. § 1221 (roceh'u
hie if the witnl'Hs is dend or in~une or his 
.. attendnnce for ornl cxaminntinll ellllnot be 
required or obtained "); § :lSII (deposition 
tnkon by a county surveyor in proof of old 
Dlllrks. etc .• admissible only if the witness is 
dend or without the jurisdiction); Okla
homa: Compo St. 1021, § (J50 (admissiblo 
.. where the witnessl'H lire drnl! or inslIne. 
or where IIttrndllllcc for oral exnmirmtion 
cnnnot, bo nbtnined or required "); Oregon: 
Laws 1920. § SSG (ndmissible 011 proof "of 
the drath or illsnnitv of the witn(·ss. or thnt , 

he is beyond the St:lte lind his residence 
unknown, or of his inllbility to 1It1,-nd the 
trilll by rl'aHon of nlt(·. sicknes~. or settled in
firmity"; hut in t"luity this proof is unnccos
""r~'): Philippi/l" IHI. C. C. P. 11l01. § :i75 
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memoriam ~ never reached a full development (§ 141i, post); hut it would be 
proper, where the statute was silent, to apply the prineiplcs dealt with in 
the foregoing sections. 

§ 1413. Same: Statutes affecting Testimony at a Former Trial. Statutes 
dealing with this class of evidence nre comparatively few in number.1 It is 

(like Cal. C. C. P. § 2088); Rhode Island: 
Gen. L. 1909, c. 292, § 3,1 (usable in cl\~e of 
death. unsound milld, absellce from till) State, 
or inability to attend); SOllth Dakola: Hc,·. 
C. 1919, § 2779 (like Okl. Cnmp. St. HI21, 
§ 659); Tennessee: Shannon's Code UllO, 
§ 5678 (admiHsible on the witnes8' "dcath, 
insanity, or departure to some place unknown") ; 
§§ 5624. 5682 (in casc of 1\ notary. Ildmi~8ible 
if he should" die or remove out of tho Stllte ") ; 
Ulah: Camp. L. 1017, § 7198 (like Cal. C. C. 
P. § 20S8); IV asltingloll.· R. & B. Code HID!). 
§ 1253 (usabllJ "upon proof of the death or in
sanity of the witne8R, or his illllhility to at
tend the trial by rCllson of age, sickncss, or 
settled infirmity"): Wisconsin: Stats. 1919, 
§§ 4121,4129. ·.Il:H (usahlo 011 .. tho 8ame con
ditions" 08 depositions takL'n pending action) ; 
Wyominu: Compo St. 1920. § 6311 (ndmis
Bible "when the witnes8cs lire dond or insnne 
or when their attcndunce for oral examinll
tioll cannot he requircd or ohtaincd "). 

§ 1413. I With the followillg.('omparo the stat
utes just cited in § 1411. f'Jr til!' word" deposi
tion" is sometimcM Ilsed t.o si!(nify tile mugis
trat(l'M report of t('Htimoll~': l'Ol1lpare nlMn tiln 
citations aJlle, § 1:188. for idl'ntity of iSSUCM :llItI 
parties; for 5t,utute~ UffN·tillg probllll! und 
bustardy prlll·l'('dings. Bee the interprt·tillil de
cisions cited IJO .• I. § 1417: 

ENOI,ANI>: IS·HI. St. II & I:.! Viet. c. 42, 
~ 17 (t('stirnoIlY hcfol'l' n committillg mllgiM
trate. tnken in writing, on II clllll'glJ of an in
dietahlo offclle(' JOny he used if the dl'polI('nt 
"is dead, or SI) HillS not to he IIhle to trtl\'rl"); 
St. 1915,5 & 0 GNJ. V, ('. !l·I, E"itlrlwi' AIIII'IIc!
ment, § 1 (pr()\'i"ion for lISillg drpositiolls of 
persons nhH!!nt in military or navul scn'hoe 
during the wllr). 

CANAl)A: /)0111. n. S. !!JO(), (l. J.10, Grim. 
C. § 99!! (quoted alll,l, § 1411): St. 1!l1:1, :1-4 
Geo. V, c. 13, § ao (1111111nding Crilll. C. § !l!)H: 
quotN] IlIIle. § 1·111); ,V. I1r. ('OIlSOI. flt. 
190:1, c. 127, §:.!O (forlller ti'stilllnny urllllis~i
hie, if the witness" is d('11(1, or out of t.hl' prm'
in!'c, or from Mil'knl'ss or infirlllity is UJ.uhle 
to uttcnd "). 

UNITE II STAn;!!: UJllj""1II Ad: Uniform 
llIogitimney A,·t,. §:.!!i (" Iltiollul COllfl'rCrH'O 
of COlnnlit-ltiionl'l'/i on UuifofIU State J.,nwti, 
Proc(!cdings, 111:!I, I!J2:!: t()stilllony of mother 
in bllstnr<iy PJ'Occ('<iillgs ILt IJr('liminllry hcar
ing. ndmissible if slw is dccc(lsctl or in.lILlI(> or 
not found) ; 
P"dcral: U. S. St. ,IUIIC 4, I!J20, 
suhchlLpter 1[. Artil'le~ of Wllr, Art. 
ard of llroc~cdillgs of n \'ourt of 

(·h. V. 
27 (rN' .. 
• • III qlJl ry 

mny he r('acl heforc a "ourt-mnrtinl, etc.; 
hut lIot in (!npital ('as('s, or ~IISt'S of offiecr~' 
dismissal, without th!! /I"('lIspd's ~on8ent): 
under U. S. H(,\·. St. 1!;78, § 1;01. quoted 
aTllc, § 1411. u testimony at, /I rorn\t'r trilll id 
not forbiddcn to be· used. on thl' aJlproprillte 
showing IIH to de('l'II~c, /lhSen'·I'. ('t.~.; 1905. 
Toledo Truction Co. 'v. CumcTOII, tith C. C. A., 
137 Fed. 48 (good opillion hy S'·\·l'r"ns. J.); 
1920. Smythe I'. New Pr'l\'idclIl'(', ad C. C. A., 
26:l Fed. 481. COlllra, hut unsolllld: 1900, 
Salt Lake City v. Smith, 8th C. C. A., 104 
Fed. 457; HlO!I, ChiclIgo M. & fit. 1'. H. Co. 
t·. Newsoll1£'. 8th C. C. A .. 17·1 Fed. :l\l.J. 
Alahama: 1907. § 020!) (tcstimollY or Sllb
Bcrihing witrll!sses at II will-prolmte is admissi
hie 011 Il contest in '-'han"cry) ; 
Arizona: He\,. St. 1!11:!. Ci\,. C. § Wi!), P. 
C. § 1052 (offirinl r('port of tcstimony of wit
ncss at Il former trinl of the sume ('IlUSC, ud
missible for either purty, if the witness "shall 
die or be heyond the jurisdktion of the Court 
in which the cause is Jlending without pro
curement hy the pllrty offering"): P. C. § 88l, 
pur. 7 (testimollY ut the Jlrcliminnry hcnring 
he fore n mngistrate is ndrnissihle if thc wit
ness" is dead, or illsnIH', or when sllch witness 
is ~howlI hy the n'!urrt of the shl'riff 011 a sub
Pll'lIIl duly issued for his IIPIJ('lIrarH!e to bo 
Ollt of th!! jurisdiction of the Court "); § 75:1 
(like Cal. P. C. § !i8H) ; 
Calljomi<J: C. C. 1'. 1872. § 1870, par'. 8 
(" testimony of a witn(!ss c1cccnsl'd, or Ollt of 
the jurisdiction. or unable to testif~' ". is IId
missihln); § law (testimony lit II will-prohnle 
i8 admissible ill slIbsclluen t contl'~ts, "if the 
witness be dcnd. or has pcrnrnn('n tiy remo,'l'(\ 
from the Stalc ") : P. C. 18i2, § 08(;, 11M IIl1lclld,'d 
in lOll (quotcd elnlf:. § 1:187; tlli~ RC(·tion 
origilllllly upplicd only to tl'stiIllOIl)' hefMl' 1\ 

committing nlll!(istrnte. lind the dcciHions ~" 
limiting it nr" noted (J/lI,', § I:ms; but b~' tho 
ILnwndrnent of !!J11 it inl'illd('s tl!titimony "Oil 

II former trinl of the II<!tion ") : 
C,,11I1JI1Jia (/)i.~I.): Cod(> WI!), § 1O(j5 (if 1\ 

pllrty "~llIIll rli(' or \lClCOIJlC illsnnc or otherwisc 
inl'lIpahlll of tcstif~'illlo: ". his I('stimon)' at 1\ 

f,)rml'r trial is IIdrni~~ihl,'); 
C("I/H'c'lielll: Gen. St. lOIS, § 57:!:! (tl,~timony 
of II witrwss who "is 1)(~Y()lId tho rClll'h of tho 
prOCl'SS of the ,·,ltll·ts of this StlLte or CIIIIIIOt 
I .... found ". is admissihl" in (,h'il l'IIUSCH "on 
n ~UbSC'lI/('nt trinl of slIirl ('!ISO", hy Il ~worn 
('I'rtificd copy of ('onrt. st('no!(rupher's notes) ; 
V<1tlll'tlre': n",·. fit.. I!J 15, § .1:150, § 4 (clClJlosition 
h('(oro rl coroner. nrlmissihle, if thl' witncsH i~ 
d'!tld); § :l072 (testirn()ny before 1\ cOlllmittilli 
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here even clearer than in the case of depositions (allie, § 1411) that the statu
tory enumeration of conditions of admissibility is not to be taken as exclusive. 

magistrate. admissible. if the witness is dead) ; 
Florida: He\·. G. S. 1919. § 2723 as amended 
by St. 1921. c. 8572. No. In (bill of exceptions 
of former testimony. in civil cases. usahle if 
the" e\'idcnce . . . cannot be had". whatever 
thnt mny mean; otherwise. n stenographic 
report muy he u~cd if .. n Hufficieut r('ason is 
shown why the original witness is not pro
duced"; quot.ed more fully 1JOsl. §§ l()6S. 
l()60) ; 
Georoia: Rev. C. 1010. § 57i3. P. C. § 1027 
(admissible if t he witness is .. decellsed. or 
disqualified. or inac~e8:;ihle for any cause"); 
Idaho: Compo St. lOW. § 74513 (testimony at 
the probate of n will; like CuI. C. C. P. § 1316); 
lllinoi8: Hev. St. 1874. C. 148. § 7 (after pro
bate of u will in the county euurt and on tr'lll 
by jury in the circuit court, .. the certificate 
of the onth of the witnesses lit the time of the 
first probllte shall be udmitted as evidence"; 
cOmptlrO the euses cited aTl/e. § 1303, posl, 
§ 1417); 
IndiaM: Burns' A/III. St. 1914. § 1019 (the 
written examination of the eOlllpluinunt in 
bastardy, usable "to sustain or illlpellch the 
testimollY of such witness"); § 1023 (on the 
death of the compillillant in bastardy. her 
written e:mminlltion hefore the justice "may 
be read in evidence "); § 3IG8 (recorded testi
mony at the probate of a will. admiB~ihle in Il 
controversy about lands devised. if the wit
nc~se:l "are dead, out of the State. or hn\'e 
heCOm\1 incompetent." since pro hate); 
I"v:a: St. 1898. p. 10. C. 9. § I, Compo Code 
lIl19. Ii 73!)l (quoted mor(' fully ali/c. § 1387. 
n. 2. 1)081. § 1Il(i\). n. 2; ndmits former testi
mony with" the same forre lind etTect ns a dep
o~ition "); Compo Code § ;312 (pnrty disqualified 
a8survivor; hi!! dl'positioll taken during Iifet.ime 
or sanity of opponent mny hy rend if filed 10 
days hefor(' d(,tlth or insnnity); 
Kallsas: Gen. St. lUIS. § 11777 (tc~timony 
hefore Il probate court.. Ildmissihle on the trial 
of n contcst in the c1istriet court. if the wit
ncss is out of till' jurisdiction. or dend. or has 
hel'ome inrom"ctent sinre probate); § 3003 
("ourt sten"~rupher's transcript of former 
testimony. adlnissihle like II deposition; rited 
more fully )>0"1. § 1(jr,(1) ; 
!\CII!uekll: Stllt!!.1!)15. §§ 101!l11. 4643 (offirinl 
r('port is usahle in t he trial Court.·s discre
tion "where th£' t('slimony of surh witness or 
witn('sscs ('nunot he procured "); 100·t. Fuqua 
t'. Com .. 118 Ky. 578. SI S. W. (123 (tlw pro
viso in the statute for the con~l'nt. of the cle
fendant in n criminal ca~c Ilpplie~ "lIlon(' to 
the testilllony of Iivin~ \\'itncs~cs ~o Illken"; 
II hcttn l'onstrl1rtion would hI' that it applies 
only to the ""(' "f thl:' official rC'port. 1I'I\\'ing 
the sworn testimony of thl' ~t(,llographl'r on the 
~lIl1ld Ilnllrr~c\,(·d hy thl' ~tl\t\lte); 
Louisiana: AllII. Hev. St. l!Jl5. § 1-139 (testi-

mony Ilt Il fire inquest. ndmissible, apparently 
unconditionally); C. Pro IS70. § 586 (" All 
the testimony taken in writing in the parish 
court shall be u~ed as evidence in the district 
court [on Il triul 'de no\'o' on appelllj"); § 599 
(same provision; testimony usable .. without 
being obliged to produce the witnesses in 
person "); the two foregoing ~ections are nn
notated by the editor IlS .. inoperative". without 
citing authority; § 1042 (te~timony in writ
ing before Il prohate court" may he read on 
the appelll"); § 943 (depositions of witnesses 
at the time of prolmt.ing a will are Ildmissiblo 
"in case the will is suhsequently attacked, 
nlthough such witnC'~s he dead or removed per
manently from the State"); St. I!J08, No. 
247, p. 3138, .July 8 (on a new trilll in a ch'i! 
cllSe. all the testimony at the former trial, if 
written down, mllY be used. without recalling 
the witnesses. except so far as the Court may 
permit on request of a (lurty); St. 1915. No. 
11, § 17 (trusts and mouopolies; record of 
any other sui t to which defendant hns been 
party, admi~sihle with certain limitations); 
Maine: He\,. St. 1!l16, c. 87, § las (former 
testimony of a subscribing witness, in certain 
actions. ndmissible on bis denth); 
Mas$acllUscl/s: Gen. L. 1(120; C. 276. § 50. 
Pub. St. 1882. c. 212. § 41. Hev. L. 1!J02. C. 
217. § 40 (a witness' dl:'position before a magis
trllte mny be read "if he is unable to Ilttend 
at the time of the trinl, by roason of bis death. 
insanity, illness, or infirmity"); 
Missi8Sip)n: Code 1906, § 272. Hem. § 221 
(testimony of the deceused mother beforo a 
justice on a bastardy rompluint. IldmisBihle 
on the trinl) ; 
MOIl/ana: Hev. C. 1921. § 100:16 (like Cal. 
C. C. P. § 1316); § 105:H. pllr. 8 (like ib. 
§ 1870. par. S) : 
Nrpada: He\'. L. 1912. § 6977 (testimony 
on exuminat.ion before a committing magis
tra te may be used on the trial .. when the 
witness is sick, out of the Stlll.c. dead. or 
when his personlll atlendllllce cllnnot be had 
in court "); § 6855 (testimony before Il com
miUing lIlugistrnte, reducC'd to writing and 
Hubs(·rihed. is udlllissible if it is .. slltisfltr.torily 
shown to the Court that he is dead or insnne. 
or l'nnnot. with duo diligence. be found in 
the Stllte"); § 5472 (former trial in ch'i! 
ruses: like Utllh. Compo L. 1917, § 7205); 
N cu' J r.rsry: Compo St. lIllO. Bastnrds, § 14 
(the motllt!r's exuminlltion in II bllstllrdy CIlIIC. 

admissible. if she is dead. or insnne, or hus 
left tb" Stat.e) ; 
NeIL' M crieo: Ann. St. 191 Ii. § 5878 (tbo tes
tirnoll~' of II \\'iII-\\'itnes~, rc(luccd to writin!!, 
is IIdllli~~ihlc in future ('nnt.est~ ... if the llttond
IUH'e of the witness ClInnn! he procured ") ; 
St. HUO, Ml\r. 10. t'. 2U. § ; (furmer testimon~' 
IIII1Y be used if the witness is dead or insane. 

HI 

( 
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or is a non-resident, or "after diligent effort" as a witneSl!' deposition "in the case mcn-
cannot be found) ; tioned in § 852 of tho C. C. P ... , quoted anlc, 
New York: C. P.A.1920, §348 (wilercaparty § 1387); 
or witness haA dip.d or become insane or if a PenTl8IJlrania: St. 1887, May 23, § 9, Dig. 
non-resident Ims departed the Stute, or if a 1920, § 8172, Crim. Procedure (testimony in 
resident hilS departed into miJitury service, criminal proceeding is admiS!!ible if the wit-
since or during the tril1l of an action or the ness" die, or be out of the jurisdiction 80 that 
hearing upon the merits of 11 BllCciul proceed- ho cllnnot be etrectively served with a sub-
ing, the testimony of the dCI,edent or insune pr.cna, or if he cllnnot be found, or if he bC!come 
pC!rson or absentee, or of uny person who is incompetent to testify for lilly leglllly Bufficient 
rendered ineumpetent by the provisions of reuson "); ib. § 9, Dig. § 21850, witneSACB 
the lust. section, US quoted arlie, § 488, may be (similllr, for civil ellscs); 
rend lit II subsequent trial); C. Cr. P. 1881. Philippine 181. C. C. P. 11l0l, § 298, par. 
§ 8 (testimony at II commitment is IIdmissi- 8 (like CIII. C. C. P. § 1870); 
ble ngllinst the nccuscd, in Cllse the witness is Porlo Rico: Hev. St. & C. WI!, § 1403, par. 
delld. insane, or eannot with due diligence he 6 (like Cal. C. C. 1'. § 1870. pnr. 8) ; 
found in the State); § 864 (basturdy; the /3oulh Dakota: Hev. C. 101!l, § 3228 (tcati-
mother'S te~timony 011 exumillntion before mony ut. II will-Jlrobate; like Oklo Comp. St. 
the mugistratc is ndmiMiblc if she is doud or 1921, § 1109); 
insane); St. 191a, C. 542, p. 1465 (nmending Tex~: Rev. Civ. Stilts. 1011. § 3275 (testi-
Consol. L. 1009, lnsunity. § 93; on sccond ur mony lit n will-probnt1 is usable "on the trinl 
Inter npJllien~;'1l for hlluells corpus by insllne of the slime mntter in IIny other court when 
person, testimony at IIny former henring mny taken there by IIJlpe1l1 or othcnviec "); C. 
be used without 1!lIl1ing the witnesscs); Gr. P. 1911. § t>:J4 (depositions before nn ex-
Norlh Curolina: Con. St. 1919, § 4572 (ex- umining court or jur,\' of inquest ure ndmissi-
Ilminntiond tllken hy n committing mllgistrate ble 011 the HilmI' conditions al! d<'(lOsitions 'de 
/Lre admiHsible if the deponent is "delld, or 110 beme', set forth all/I!, § 1411); 1005, Smith I). 

ill 118 not t<) be IIble to trnwl, or by (,rocurc- Stllte, 48 Tex. Cr. 05, 85 S. W. 1153 (cited 
ment or cOIlIli\'IIIlCe of the defcndnnt hilS re- more fully antc, § 1405 II.); 
moved from the Stu te, or is of unsound mind ") ; Ulah: Comp. L. I!J 17. §§ 7205, 9277 (officilLl 
§ 4100 (when u Bubs('ribing witness "shall stenographer's report mll~' be read w''',n the 
die or be IIbsent beyond the Stnte", the nffi- witness" shull die or be hcyond the juri!<dic-
duvits and proofs tukon in common (01'111 shnll tion of the ('ourt"); § 855:1 (committing magill-
be 'prima fucie' eddcnce); § 4474 (desertion trllte; like Cnl. 1'. C. § Ot:l6 without tho sccond 
by scamen: testimony tu.ken before juatice exception udded by the 1911 nmendment); 
mny be used on the trinl on appeill. if t.he wit- § 7573 (probate testimony; like Cal. C. C. P. 
ncss is master, etll., on II vessel, "118 if such (ler- § law); § H7117 (testimony of witncss ro-
llon were in person present to gh'e eddence") ; lellsed Oil bond, tJlkcn . dl' hene ' before commit-
North Dakota: Compo L. 1913, § 8641 t.ing mngistmte, usable if thewitncssis "dend 
(on contested prohate witneSl!' testimony is ud- or insune or Cllllnot with dUI! di1ig~nce he found 
misMible on 8ubMequent testamentary trial. within the Rtlltc"); St. WI!), Mllr. 13, C. 36, 
"if the witness be dead, or 11118 permanently nmending Compo I,. § 1885 (dty courts; offi-
removed from the Stllte"); cial reporter's transcript of testimony mllY be 
Ollw: Gon. Code Ann. 1921. § 11469 (formor relld if the witnes!! "~hllll die or be beyond the 
testimony is admissible if the witness is delld, jurisdiction of the court"); 
beyond the jurisdiction of the Court. insnne. Washington: n. & B. Code 1900, § 1310 
unable .. tbrough any physicnl or mental in- ("In nil triuls respecting the vnlidity of a will. 
firmity" to testify, or "hns been summoned if IIny subscrihing witness be decenscd, or can-
hut appears to ha\'e hoon kept away by the not be found. the oath of Huch witnoss, ex-
adverse pnrty", or "cannot be found after amined lit the time of probate, may be lIc1mit-
diligent scarch"); § 12125 (in bustardy pro- ted liS ovidence"); § 1247 ("The testimony 
cccdings, the testimony of the decellsed mother of nny witnes~, decensed. or out of the State, 
bofore the mB41istrute is ndmiBBlble); § 12084 or for nny other sufficient eause unnble to 
(the testimony of a witness at a will-probate appear lind teAtify". when written and corti-
is receivable on the trial if the witness is doad fied us in § 1669. post. muy be u,;cd in any civil 
or out of the jurisdiction or hns become in- case); St. 1913, C. 126, p. 386. § 6 (official 
competent) ; reporter's certified truaS(:ript, ndmiBBible in 
Oklahoma: Compo St. 1921, § 1109 (testimony any civil cause "when BIltisfuctory proof is 
at a will-probate is admissible" in any su~ offered to the judge presiding that the witneBB 
Quen t con tests or trinls can corning the vnlidi ty originnlly giving such testimony is then dend 
of the will. or the sufficiency of the proof or without the jurisdiction of the court", 
thereof. if the witness be c1ead, or has pcmltl- Bubject to objections ns if he were present 
nently removed from this Stllte"); testifying) ; St. 1919, Mur. 25. c.203 (uasturdy 
Oregon: Laws 1020. § 727, Jlnr. 8 (like Cal. proceeding; mother's testimony before the 
C. C. P. § 1870, par. 8); ~ 932 (officinl n'- justioo may be rend, if the mother dies) ; 
porter's transcript of tl.'~timon~·, l,dmi~~ihl.. Wi..ronJlil1: Stnts. 1919. § 4141 a (testimony 
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§ 1414. Proof of Unavailability of Witness. The proponent of the former 
testimony or the deposition is of course ordinarily the party to prove tlte 
n.'Jce.Y8ity of resorting thereto in consequence of the witness' unavailability in 
person. 

Where former testimony is offered, no difficulty arises in applying this 
principle. l 

But where a deposition is offered, it is usually the case that the proponent, 
in applying for authority to take the deposition, has already had occasion to 
make proof of the same cause as that now alleged by him to prevent the wit
ness' non-attendance. In sueh eases chiefly, illness, absence from the 
jurisdiction, and residence beyond a certain distance must the proponent 
show at the trial that the calise upon whieh the taking was authorized still 
continues as a reason for non-attendanee ~ On principle, he must, for the ad
missibility of the deposition depends on the existence of that cause and the 
question is for the first time before the trial Court for determination.2 Never
theless, it is practically desirable and proper, where the cause for taking was 
a probably permanent one for example, rcsidence without the limits to 
presume that it continues, and to leave it to the opponent to show (if such is 
the case) that the cause has ccased.3 

of "nny dl'cenHcd \\;tness or nny witneBM who less it is shown that the witness is present in 
is uiJsent from the Stnt!'''. tnken in nny "/lC- court"); 1878. Cook v. J31uir. 50 Iu. 128 (del>-
tion or proree<ling excl'l't in a <lefulllt nction osition taken on the groull(j of expected IIb-
or proreeding whefl' ~I'r\'i('e of proCCH8 Wl\.~ sence at the time set for trial. thnt time hav-
obtained h~' I>uhliention ". oITered in any" re- ing afterwllrds lX'en postponed: IIdmitled. 
trinl. otlll'r nction. or prorcedillg ". is ndmi88i- "unless the witness was ill court"): 1887, 
hie if the i~bue is substantially the tillme nnd Sax v. Duvis. 71 Ia . .JOG, :12 X. W . .J03 (deposi-
tJ,e opponent hnd opportunity to cross-cx- tion of one temporurily disnblcd a year before, 
aminc) ; the trinl hILving been postponed nearly a 
Wyomino: Compo St. l!lZO. § G715 (in pro- ~'ear; the proponent required to show the wit-
hllte trials. the former tc~timony of nn IIttest- lIess' innbility to nttcnd); lIIichioan: 1004. 
ing wit.ness is rcreimble if he "I){' dead. has Tnylor 1'. Taylor's Etitnte, 138 Mich. G58. 101 
pcrnllLJIently removed from the Stale. or is N. W. 832 (llge. lind inubility to tr:wel); 
otherwise incompetent "). JI[ wsouri: 1 !l21. Mnyne V. Kllnsua City R. 

§ 1414. I 1!l04. Fitch V. Traction Co .. 12·1 Co., 2&7 1'.10. 235. 22!l S. W. 386 (deposition 
Ia. 665. 100 N. W. !l18 (former testimony); by soldier at Camp Funston. in Kansas; evi-
190!l. Van Norman ". Modern Brotherhood. dence held sufficient to show nbscnce): Ne-
143 In. 536. 121 No W. 1080 (former testi- brll.!kao' 1887. S(~lls V. Haggnrd. 21 Nebr. 
mony). 357. 32 N. W. G6 (non-residence of deponent 

t 1839. Weguclin ". Weguelin, 2 Curt. presumed to continue to the time of trinl); 
Ecel. 263 (deposition of one in dunger of death; UJ04. Chicngo B. & Q. H. Co. v. Krayenbuhl. 
new affidn\'it of illness required ILt trinl): 1920. 70 Nebr. 766, 98 X. W. 44 (non-residence in 
Wilmer V. Plncide. 137 Md. 107. 111 AtI. Iowa presumed to continue); South Carolina: 
822 (deposition held inadmissible. there be- 1897. Kaufman V. Caughman. 49 S. C. 159. 
ing notbing in the record to show unllvail- 27 S. E. 16; Washinoton: 1894. Hennessy V. 

ability of the witness in pcrsofl~; 1825. Re!ld Ins. Co .• 8 Wash. 91. 93. 35 Pne. 585; Wut 
~. Bertrand. 4 Wnsh. C. C. 5~!l :similar). Viroinia: 1915. County Court V. Grafton. 77 

a Federal: 1831. Putupsc'/ (', V. South- W. Va. 84. 86 S. E. 924. 
gate. 5 Pet. 616 (absence 1, , c,i1es away); Contra: 1876. Bowie D. Findly. 55 Ga. 604 
California: 1906. Dolbeer's i~ ':,,~e. 149 Cal. (after dismissal of the original case. the cause 
227. 86 Pac. 695 (deposition of a non-resident for the deponent's non-attendance must be 
tnken under C. C. P. § 2024; continued non- shown anew); 1&!l4. Atkinson ~. Nash. 50 
residence presumed); Iowa: 1859. Nevon 1'. Minn. 472. 58 N. W. 39 (because the tuking 
Roup. 8 Ia. 207 (the deponent hud stnted that officer was not authorized to certify to the 
he was a non-resident but intended to be pres- cause); 1908, O'Brien 1'. St. ;Louis Trunljit 
cnt if alive and well; held. admissible. "un- Co .• 212 Mo. 59,110 S. W. 705 (non-residence 
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As evidence of the witness' death, absence, or non-residence, replies received 
during the search ought to be admissible; whether or not they are testimony 
in themselves, they serve as circumstances indicating due diligence of the 
party in seeking th~ witness.4 

§ 1415. If Witness is Available for Testifying, Deposition is not Usable . 
• 

NQ one has e,'er doubted that the former testimony of a witness cannot be 
used if the witness is still available for the purpose of testifying at the pres
ent trial. But, in the case of a deposition, authorized as it is by statute to 
be taken for subsequent use in the trial, a notion has sometimes been formed 
that the authorized taking inve'!','es an absolute authority to use the deposi
tion, unconditionally and without showing the witness' unavailability at 
the trial. 

Such a notion is entirely opposite to the orthodox principle of the common 
law. A deposition was taken 'de bene e5se', i.e. conditionally. The fun
damental notion was that it was taken as a provision against the loss of the 
evidence at the trial, so that if the witness was after all at the time of the 
trial available for testifying, the deposition was not needed and was not ad
missible. But for this principle, all the inquiries, above examined, as to 
the sufficiency of death, illness, insanity, and the like, would have been mean
ingless: 

1839, Dr. LUSHINGTON, in Weguelin v. Weguelin, 2 Curt. EC'c1. 263 (affidavit of continu
ing illness required): "The very meaning of the phrase 'de bene esse' implied that it was 
conditional, and that the witness must be re-examined if capable." 

1863, CA.'IPBELL, J., in Dunn v. Dunn, 11 Mich. 292 (appeal in Chancery from a decree 
dismissing a divorce-bill, based on the verdict in an issue fra.med for a jury): "The dep
osition of E. L. was allowed to be read when she was present in Court. This was also 
illegal. It is very well settled that the order usually made [in Chancery for trying an issue 
by jury) that the depositions may be [there) read, is only designed to remove legal objt!c
tions which might exist b~' reason of the trial at law being technically a separa~e proceed. 
ing, which, until our Courts were entrusted with jurisdiction both at law and in equity, was 
in another tribunal. But tridls before a jury 01 issues from Chancery are governed by rules 
of courts of law, which do not permit depositions to be read when the witness is present." 

in the county must be shown by the party 191)8. Driggers v. U. S .• 21 Ok!. 60. 95 Pac. 
offering the deposition; one judge diss.); 612 (witness said to be dead; the marshal's 
1904. Carter v. Wakeman. 45 Or. 427. 78 return on the subpcena and the testimony of 
Pac. 362 (because the statute. cited ante. ~ 1411 others that they" had been told he was dead". 
n. 1. expressly requires that proof be made held not enough; this is a sample of t.'le Court's 
that the witness "still oontinucs" unavaiiable). twiddling thumbs over a game of checkers 

For the time of ma.king objectio7Ul to a dcpQoo while the world clamors for justice to be done 
sition. see ante. § § 18. 486. on murderers; the question here. Was Jim 

<1921. Wigginton v. State. 205 Ala. 147. Saddler dead? could probably have been an· 
87 So. 698 (deposition of absentee; ruling swered positively in two minutes if the Court 
not clear). had gone about it as directly as they would iO 

Compare the authorities upon the similar about it in their ordinary busmess affairs. 
question arising in proof of 1088 of an original Is it necessary for Judicial Justice to shut itself 
document (ante. § 1196). ab8ence of an attesting off from the world in 8 temple and perform a 
witnes8 (ante. § 1313). statements of il.tention sort of legal.religious ritual in order to deter· 
(post. § 1725). statements made to searcher8 miLe the answers sought by its supplianta?). 
(pOBt, § 1789). persona not heard from (ante, This ruling has been repudiated in Jeffries v. 
§§ 158, 664). State. 1916. 13 Oklo Cr. 146. 162 Pac. 1137, 

The following case is peculiar and unsound: cited more fully ante. § 1405. 
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1892, MAxWELL, C. J., in Ererelt v. Tidball, 34 Nebr. 803, 806, 52 N. W. 816: "It is 
the right of the adverse party to have the witness prGduced in court, unless for some of 
the causes mentioned aoove he cannot be present. The appearance of the witness, his man
ner of testifying, hid apparent fairness or interest or bias)n the case, arc {sets for the consid
eration of the jury In judging of the credibility of the witness. In add; tion to these, in 
CJlse the witness testifies to a wilful falsehood, he may more readily be pro:JeCuted for 
perjury where the parties reside and the facts are knovm than at some distant point, perhaps 
in another State." 

It is clear, therefore, that if the witness is present in the coort·room at the 
time when his deposition is offered, the deposition is inadmissible, because 
there is no neces!sity for resorting to it.1 So also if the witness is within reach 
of the court-process and is not shown to be unavailable by reason of illness 
or the like, the deposition is inadmissible.2 Where the witness, at some time 
since tl'ial begun and prior to the moment when his deposition is offered, has 
been within rea,ch of process, but is not at tke precise moment, the deposition's 
=tdmissibility would seem to depend on whether the witness' absence is due 
in any respect to bad faith on the proponent's part; but here the rulings are 
not harmonious.3 The opponent's 10aitJer of cross-examination by failure to 

§ 14.15. iTo the express statutory provi- Blagrave 11. Blagrave. 1 De G. &: Sm. 252. 259 
sions. ante. ,'1411. add the follol\ing: Federal: (the deponent must be s!iol"n unavailable: 
1901. Texas &: P. R. Co. 11. Watson. 50 C. C. A. dietinguishing London 11. Perkins. 1734. 3 
230. 112 Fed. 402; Ala. 1877. Mobile L. Ins. Bro. P. C. 602. where the ground of decisioll 
Co. 11. Walker. 58 Ala. 290: 1883. Humes 11. is obscure): United Statu: 1907. Dover D. 

O'Bryan,74 Ala. 77: Conn. 1896. Neilson v. Greenwood, C. C. R. 1 .• 154 Fed. 855 (patent 
R. Co., 67 Conn. 466. 34 At!. 820: 1904. application; testimony taken in interference 
Handy v. ;1mith. 77 Conn. 165. 58 At!. 694: proceedings. refused to be made a part of the 
la. 1904. Lan:l:a 11. Le Grand Quarry Co .• 124 record. on the present principle): 1885. Bald
Ia.659. 100 N. W. 488 (testimony at a former win tl. R. Co .. 68 Ia. 37.25 N. W. 918 (a statute 
!rial. assimilated to a deposition. under St. making shorthand notes admissible. held 
1898. 27 Gen. Ass. c. 9. Rev. Code § 7417. r.ot t" take away the necessity of "showing 
excluded. the witnesses being present): Mich. an excuse for not producing the witness in 
1863. Dunn 11. Dunn. 11 Mioh. 292 (see quota- court'" ; ISi/5. Frankhouser 11. Neally. 54 
tion supra): Mo. 1893. Schmitz tl. R. Co .• 119 Kan. 744. 39 Pac. 700: 1894. Munro v. Cal
Mo. 256. 271. 24 S. W. 472: 1896. Benjamin lahan. 41 Nebr. 849. 60 N. W. 9;: 1859. Mor-
11. R. Co .• 133 Mo. 274. 34 S. W. 590 (but his gan ... HalverllOn. 9 Wis. 271. 
arrival in court after the &.·r;)Hition is read I Cal. 1906, Dolbeer's Estate. 149 Cal. 227. 
does not require it to be struck out): 1896. 86 Pac. 695 (trial began Nov. 2. deposi''ion was 
Barber Co. 11. Ullman. 137 Mo. 543. 38 S. W. taker. Nov. 11. witness left the Stat~ Dec. 5. 
458: 1906. S~ate 7:. Colemp,n. 199 Mo. 112. 97 S. deposition was offered Dec. 7: admitted) : 
W.574 (testimony at a former trial, excluded. Conn. Spear tl. Coon. 32 Conn. 292 
tho witnel!8 being p;-esent in court) : ,'IT etl. 187!. (admitted. where a nOft-resident deponent was 
Gerh3user v. Ins. Co .• 7 Nev. 189: N. Car. merely" a short time before the trial in the 
1821. State tl. MeLeod. 1 Hawks 344; P. I. place" of taker's residence): Ga. 1849. Ham-
1903. U. S. 11. Castillo. 2 P. J. 17 (testimony of mock v. McBride. 6 Ga. 178 (excluded. where 
a co-defendant, gi"en at the preliminary in- the witness "has resided within the county a 
quiry. excluded the co-defendant being present sufficient time previous to the trial for his per
in court; applying Gen. Order 58. § 1/j); IIOllal attendance to be coerced by process of 
1903. U. S. 11. Caligagan. 2 P. I. 433: S. CIlT. subpcena". provided the taker had notice 
Salley 11. R. Co .. 62 S. C. 127. 40 S. E. Ill; thereof}: Kan. 1887, Waite 17. Teeters. 36 
Vt. 1801. Doe 11. Adams. 1 Ty!. 197: Wis. Kan. 604. 14 Pac. 146 (deponent residing in 
1904. Hughes 11. Chicago. St. P. M. &: O. R. another county and therefore not compella
Co., 122 Wis. 258. 99 N. W. 897. ble to attend: his temporary presence in the 

'Enoland: 1702. Anon., 2 Salk. 691 (prior county on the morning of trial. without fur
examination. on a rule of Court. of a witness ther showing l\8 to the proponent's ability to 
going to sea: if he has not gone when the trial secure him. not sufficient to exclude the depo. 
comes on. "he roust appear: for the rulE> was sition): 1893. Eby v. Winters. 51 Kan. 777. 
macle on supposal of his absencc"): 1847. 33 Pac. 471 (non-r"lIident deponent. present 
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attend (ante, §§ 1371, 1378) would not be a waiver of the right to require 
the witness to be shown unavailable.4 

A few Courts, ignoring the above principle, take the extraordinary attitude 
of nullifying the condition::.l nature of a deposition, by admitting it even 
when the witness is in the court-room."' S 

§ 1416. Same: Rule not applicable (1) to Deposition of Party-Opponent; 
or (2) to Deposition containjng SeH-Contradiction; but appli::able (3) to Dep
osition of Opponent's Witness; aDd (4) to FOlmer Testjmony in Malicious 
Prosecution. (1) The general principle that the witness must be shown 
unavailable for testifying in court does not apply to a party's use of his party
opponent'.~ deposition (taken, as is usual, under statutes allowing in <,ommon
law courts a process similar to a bilt for discov~ry) for the simple reason 
that every stntement of an opponent may be used against him as an admis-

J sion without calling him (ante, § 1049); the onponent's sworn statement, 
though called a deposition, is no less an admission than any other statement 
of his: 1 

nt the trial; deposition ndmitted. neithilr the 276, 61 S. E. 505 (like Western & A. R. Co. 
proponent nor the Court being shown 3ware T. Bussey); IUinoi8: 1856. Bradley I). Geisel-
of his presence until after the deposition wns mnn. 17 Ill. 571; Frink 11. Potter. 17 Ill. 408 
read, and the deponent being afterwards (but these seem il)c(}nsistent with Cook r. 
placed on the stand); Mo. 1894. McFarland Stout. 47 Ill. 531, cited ante, § 1408. note 6; 
11. Accid. Ass'll. 124 Mo. 2M. 221. 27 S. W. the statutory wording in this State is likely 
436 (the witness wus present during plaintiff's to mislead); Kcntucky: 1898. Edmonson 'IJ. 

testimollY in chief. then went home; the dep- R. Co., Ky. ' ,46 S. W. 679; 1899. Louis-
osition was offered in rebuttal. though prop- ville~. Muldoon, Ky. ,49 S. W. 791; 
erly testimony in chief; admitted, no collu- JI.[ichiuan: 1901. Taylor v. Taylor's Estate, 
sion being shown); 1896. Benjamin v. R. Co., 138 Mich. 658. 101 N. W. 832 (under Compo 
133 Mo. 274. 34 S. W. 590 (mere presence in L. 1897. §§ 10136-10142, quoted ante, § 1411. 
the jurisdiction. at the time of trial. of one the judge's discretion controls); New York: 
whose deposition was taken without it. docs 1835. Phenix v. Baldwin, 14 'Wend. 62. 8e1llble; 
not EJtclude); Nebr. 1802. Everett 11. Tidball, Termessce: 1850, !"ord V. Ford, 11 Humph. 
34 Nebr. 803, 805, 52 N. W. 816 (witness tem- 89, 90 (th<! oppo!!cnt's statutory right to sum-
porarily absent. but for some time before the mon dcponer.ts out oi the county does not 
trial present in the county; excluded); N. J. prevent the del'lOsition being received, subject 
1904, Fiannery v. Central B. Co .• 70 N. J. L. to cross eXaJoinp.tion, when the witness is pres-
715, 59 At!. 157 (a deposition of the plaintiff ent); 1903, Shct10d v. Hughes, 110 Tenn. 311, 
taken by consent was ofiei'Cd and received on 75 S. W. 71"1 (under Code, § 5626, the deposi-
the opening of the trial; (\n the second day tion may be, read by the tak'lr, even though 
the p!aintifi appeared in court; after close the opponent has produced the witness in 
of the pl"intiff's case, a motion to strike out court; settI:ng the prior conflict of nl1in~ in 
ti:. .. deposition was made by the defendant; this State); Tezo.s: 1914, Holto. Guerguin. 
held, th~t the defendant's unexplained delay 106 Tex. 185, 163 S. W. 10 (left to the trial 
was a waiver a! objection); Vt. 1843. Starks- Court's discretion; the opinion shows an im-
bolO 11. Hinesburgh, 15 Vt. 200 (witness pres- perfect apprehension of the subject); 1919, 
ent at the time first set for trial, but not Cook 11. Denike, Tex. Civ. App. • 216 
available at thr. 3djourned date when his testi- S. W. 437 (!l9\,\ecting prior cases); Wi.sCOll8in: 
many was called for; admitted); 1869, John- 1861, Thayer~. Gallup, 13 Wis. 539, 641 (left 
Eon I). Sargent. 42 Vt. 195 (same). to the trial Court's discretion). 

• 1829, Carrington ~. Cornock, 2 Sim. 567. Whether, in such a CIl8ll, the opponent has a 
Th&" a stipulation expressly waiving attend- right to oral crOBB ezamination at tlie tricJ, in 

(wee is constitutional, eee 1'08/, § 2591. addition to the deposition, is considered ante, 
• GeorQia: 1894, Western & A. R Co. I). t 1393. , 

Bussey, 95 Ga. 584, 23 S. E. 207 (a deposition § 1416. 1 Accord: Cali/omr."nia: 1887, New-
taken under Code t 3893, allmitted without ell 1>. Desmond, 74 Cal. 46, 15 Pac. 369 (under 
regard to }A:~'lllal inability to attend; the U 2021, ,2032 plaintiff's deposition taken by 
witness herr was present in court); 1908. defendant may be read, though plaintiff be pres-
Georgia J:'. & A. R. Co. II. SlI8Ser, 4 Ga. App. ent); 1897, Adams I). Weaver, 117 Cal. 421.48 
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1888, BRACE, J., in Bogie v. Nolo.n, 96 Mo. 85, 91, 9 S. W. 14: The I.egislat\ll'e ..• 
did not intend to narrow the scope of inquiry . . • by abrogating that ancient, well-ree
ognized, and hitherto unque.;tioned rule of evidence that the declarations of a party to the 
suit may be, given in evidence against him. . ., There can be :no difference in the char
acter of the evidence whether the declarations are made in the deposition of a party taken 
in his own case then on trial, his deposition taken in another case to which he was a party, 
or taken as a witness in a case in which he was not a party and had no direct interest. They 
arc admissible in each case for the same reason, not as the deposition of n witness under 
the statute, but as the declaration of a party to the suit." 

But this allowance of the use of a party's deposition as an admission pre
supposes that it is the party-opponeni's; a Pdrt~·'s statements offered in his 
awn favor are of course not admissions, and hence there is no reason why a 
party should be allowed to put in his OW1~ deposit,ion instead of taking the 
stand.!! 

(2) So also the use of a deposition to show in it a contrary statement of the 
ent, who has already testified on the stand, is allowable even though 

Pac. 972: Florida: 1914. Benn('ttv. State. 68 Fla. 
494. 67 So. 125 (accused's former testimony) : 
Georgia: 1914, Hope 11. First National Bank. 
142 Ga. 310. 82 S. E. 929 (te~timony in sup
pleml ntal proceedings); Kamas: 1880. MoolC 
11. Brown. 23 Kan. 269; Maine: 1874. Hatch 
v. Bwwn. 63 Me. 410. 419; Michioan: 1911. 
Merrill v. Leisenring. 166 Mich. 219. 131 N. W. 
538 (opponent's fOI'Dler testimony used. al
though he was at the later trial disqualified) ; 
Mi.·souri: 1855. Kritzer v. Smith. 21 1\-10. 
296; 1858. Charleston ~. Hunt. 27 Mo. 34; 
1882. Pomeroy 17. Benton. 77 Mo. 64. 82; 
1885. Priest v. Way. 87 Mo. 16. 28 (contTIl); 
1888. Bogie 17. Nolan. 96 Mo. 85. 9 S. W. 14 
(overruling the preceding case; sec Q1wtation : 
IHlpra) ; 1907. Southern Bank to Nichols. 
202 Mo. 309. 100 S. W. 613; New Hampshire: 
1903. Profile &; F. H. Co. 17. Bickford. N. 
H. • 54 At!. 699; Porto Rico: 1916, Dc 
Diego 'D. Rovira, 9 P. R. 71. 82; Texas: 1885. 
Schmick v. Noel. 64 Tex. 406. 408; Virginia: 
1891. Lee v. Hill. 87 Va. 497. 504. 12 S. E. 
1052. semble (testimony of a now disqualified 
opponent at a fOl'mer trial} ; Washing/on: 
1894, Denny 17. Sayward. 10 Wash. 422. 428. 
39 Pac. 119; WUC01I8in; 1887. Meier v. 
Paulus. 70 Wis. 165. 35 N. W. 301; 1904. 
Hughes zo. Chicago. St. P. M. & O. R. Co .• 122 
Wis. 258. 99 N. W. 897 (rule for parties not 
applicable to employees of a corporation); 
1905. JohnBOn v. St. Paul &; W. C. Co.. 126 
Wis. 492. 105 N. w. 1048 <rule applied to au 
olficer of a corporation. distinguishin~ Hughes 
v. R. Co .• B1lpra); 1906. Clark Co. v. Rice, 
127 Wis. 451. 106 N. W. 231 (similar); 1906. 
Anderson v. Chicago BrnM Co.. 127 Wis. 
2.73. 106 N. W. 1077 I,like Hughes v. R. Co., 
llUpra): St. 1913. c. 246. p. 259 (amending 
Stats. § 4096, 80 as to make it plain that the 
answers on examination 01 an adverse party 
or "lillY of the persons mentioned" may be 

received ill evidenc£ ! ··om the taker "not.with
standing the person who was so examined 
Dlay be present at the trial or proceeding ") ; 
1921. Thomas 17. Lockwood Oil Co .• 174 Wis. 
486. 182 N. W. 841 (death by wrongful act of 
defendant's agent F.; F.'s deposition taken 
adversely by plnintiff under State. § 4096. 
as amended by St. 1913. c. 246. held admissi
ble for plnintiff v.ithout calling F.). 

But an oml answer which has been a/Tieken 
out of the written deposition before signing 
cannot he used at aU: 1904. Young v. Val
entine. 17'1 ~. Y. 347. 69 N. E. 643. 

For th;) opponent's right to use parlll oj 
such a depoeitiolt not read by the first party. 
see post. § 2124 (principle of CompletenC6S). 

2 Calt. 1919. Massey-Harris Co. & Gray
Campbell Co. c. Dell. 45 D. L. R. 734. Sask. 
(party's answer to disco\'ery interrogatories); 
U. S. 1895. State 17. Oliv~r. 55 Ran. 711. 41 
Pac. 954 ({ormer testimony); 1896. Moore 
II. Palmer, 14 Wash. 134. 44 Pac. 142 (even 
though originnlly taken by opponent; but 
,emble. if the party had died or become in
corupetent. the deposition of course would 
be admissible); 1920. Lange v. Heckel. 171 
Wis. 59. 175 N. W. 788 (the examination of 
a party. taker. adversely under State. 4096. is 
not admissible on his own behalf at the tria;;. 
Contra. but erroneous: 1890. Johnson II. Mc
Duffee. 83 Cal. 30. 23 Pac. 214. 

If the party is out oj t.he jurisdiction. this 
does not excuse his absence and allow him to 
take and offer his own deposition. for he must 
be assumed to be willing to come to court on 
his own behalI: 1916. Laurel Printing & P. 
Co. t. James. 6 BoyCl! Del. 185. 97 At!. 601 
(well-reasoned opinion. by Conrad. J.). 

If. however. he is deceased. he is unavail
able in person. and his succeasor may use the 
deposition like that of any other witness: 
Cases cited ante. § 1389. 
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the witness be present and available; for the deposition is here used not as 
substantive testimony (ante, § 1018), but only as containing a statement 
inconsistent with the same witness' testimon~' already giyen.3 

(3) But the use of the deposition of an opponent's witness i.e. a deposi
tion taken by the opponent but not used by him which, as already noted, 
is in other respects allowable (ante, § 1389) is not the Use of an opponent's 
admission. It is offered as the substantive testimony of that witness, whose 
testimony has not as yet been heard. There is therefore no reason why one 
party rather than the other should be allowed to resort to a deposition with
out showing the deponent unavailable in person; and this the non-taker, 
as well as the taker, must do before using it: 

1822, TILGInlAN, C. J., in Gorden v. Little, 8 S. & R. 532, 548: "The defendants say 
that it was the business of the plaintiff [who took the deposition] to subprena his own wit
ness, and therefore they did not do it. But in this they were \'Tong. The plaintiff might 
not like the evidence, nnd, if he did not, he was under no obligation to summon the wit
ness. If the deff'nuant thought thi!l testimony favorable to himself, it was his business to 
secure it, by taking out a subprena for the witness and endeavoring to procure his personal 
I'-ttendnnce ... 

1854, WATKINS, C. J., in Sexton v. Brock, 15 Ark. 345, 349: "It is argued that this [filing 
for security] was also designed to make them common property, so as to entitle either party 
to use them at pleasure .. " But all depositions in common-law cases are taken 'de bene 
esse', and can only be read as if the witnesses 'were present and examined in open t'Ourt ',
as, if it be shown the witness is dead, sick, or infirm, or residing without tl.::<: county, and 
the like, so as to excuse his personal attendanre j ••• [they are] but P.. substitute, and an 
imperfect one, for the personal attendance of the witness when that is impossible or incon
venient to be obtained. . " Depositions are not in the first instance original evidence, 
though a substitute for it; the party taking it upon due notice may be entitled, upon show
ing the death, infirmity, or absence of the \\;tness from the county, to read it. There is 
no reason, from the necessity of the case, why the opposite party, if he desired the testimony, 
could not have procured it by deposition or enforced the attendance of the witness. . . . 
[In this case, the plaintiff was wrongly allowed to read a deposition, filed by the opponent,] 
without showing any compliance with the conditions prescribed by statute or any effort 
to procure the attendance of the witnesses by suhprena." 

Distinguish, however, from the above principle, the use of a deposition or 
affidavit of an opponent's witness u.sed and adopted by the opponent on a 
former occasion. So far as the opponent has thus by adoption made it his 
own statement, it may be used as the opponent's admission (on the principle 
examined ante, § 1075), and the deponent therefore need not be shown un
available. 

(4) Where in malicious prosecution the former testimony of a witness on 
the original prosecution is offered, the present principle is no less applicable 
than in other cases, and the witness must be shown to be deceased or other
wise unavailabie.4 The apparent exception, early established, that the now 

• 1896, People v. Hawley, 111 Cal. 78. 43 dous prosecution: magistrate's report of the 
Pac. 404; Me. Rev. St. 1916. c. 112. § 11. testimony before him. excluded, the witne8~!l 

• 1876, Fitch 11. Murray, Wood Man. 74. not being shown unavailable; good opidion. 
89 (admissible, if the witness is absent); 1865, by McMillan. J.); 1830, Burt 1.'. Place. 4 
Chapman v. Dodd, 10 Minn. 350. 357 (mali- Wend. N. Y. 591 (cited inlrGj; 1827, Rich-

148 



§§ 1395-14181 WITNESS UNAVAILABLE § 1416 

defendant'.'! 01l'n former iestimony could be used,s serves merely to "prove the 
rule "; for at common law the now defendant would have been disqualified as 
a witness in the second trial, and thus he would be unavailable as a witness 
(on the principle of § 1409, ante). !thas, however, sometimes been thought that 
the former testimony might be used (without accounting for the witnesses) 
not as testimon:-' ,)f the facts recited in it, but as evidence of the grounds of 
belief of the then prosecutor, now the defendant (on the principle of § 258, 
anie. G I t is true, in some varieties of the action for malicious prosecution, 
that this usc would be correct.? But ordinarily the theory of it is not appli
cable, because testimony delivered after prosecution begun cannot be said 
to have served as probable ground for a belief which must have existed be
fore prosecution begun.8 

(5) Occasionally, a provision is found permitting the use of depositions 

ards v. Foulke, 3 Oh. 52 (the testimony of Bacon v. Towne, 4 Cush. 217, 238 (malicious 
other witnesses than the defendant, at the prosecution before magistrate; testimony 
former trial, excluded, as being merel:; "ACC- before the magistrate admitted, because "the 
ondary evidence "). knowledge that he would 80 testify might have 

The objection of difference of parties and been one of the grounds on which the defend-
iS8ues (antc, § 1387) might IlISCl be raised; but ants made their complaint "). 
the difference docs not seem io be substantial. 7 1814, Burley v. Bethune, 5 Taunt. 580 

6 1705, Johnson v. Browning, 6 Mod. 216 (in an action against a magistrate for mali-
(L. C. J. Holt admitted the testimony of the cious conviction without probable cause, the 
now defendant's wife, given at the former testimony before the magistrate, being ma-
trial, she being now disqualified; ,. for other- terial, may be pro\'ed; whether without pro
wise, one that should be robbed, etc., would ducing the witnesses, not decided); 1911, 
be under an intolerable mischief; for if he Carpenter~. Ashley, 15 Ca\. App. 461, 115 
prosecuted for such robbery, etc .. and the party Pac. 268 (malicious prosecution by indictment 
should at any rate be acquitted, the prosecu- for perjury in a suit of M. v. R.; E.'s testi
tor would be liable to an action for malicious mony in the suit of M. v. R. admitted as bear
prosecution, without the possibility of making ing on probable cause for the indictment). 
a ~ood defence"); 1767, Buller, Trials at -18H, Newton v. Rowe. 1 C. & K. 616 
Nisi Prius, 19; 1810, Swift, E\idence (Conn.) (libel in charging the plaintiff with falsely and 
131; 1830, Burt v. Place, 4 Wend. 591, 596, maliciously accusing R.; plea, truth; testi-
601 (the witnesses not being deceased, the mony before the magistrates, held not material 
defendant was not allowed to prove the testi- for the defendant to show the plaintiff's mal
mony delivered for him at the prior trial, as ice) ; 1865, McMillan, J., in Chapman ". 
evidence of probable cause; but "where the Dodd, 10 Minn. 350, 358 ("The testimony de-
prosecution alleged to have been malicious livered upon the hearing could not have in-
was for a crime, and the defendant was a fluenced the action of the prosecution in com-
witneS8", he would be allowed to "show what mendng the proceedings, for at that time it 
was his testimony"); 1798, Moody v. Pender, had no existence"); 1827, Richards v. Foulke, 
2 Hayw. N. C. 29 (defendant's former testi- 3 Oh. 52 (the question to be decided being 
mony admitted, on the ground of necessity; that of probable cause, "this the jury was 
otherwise, ·perhaps, "had any other witness required to decide, not upon the evidence 
sworn to the same' fact:; and circumstances"); given before the justice, but upon the fact" 
1813, Scott 11. Wilson, Cooke Tenn. 315 (the of the case and the defendant.'s knowledge of 
testimony ~f the now defendant, given at the these facts"); 1834, Huidekoper v. Cotton, 
form!>:" irial, may be admitted, even concern- 3 Watts Pa. 56, 58. 
ing facts not "alone confined to his knowledge ", No doubt, when sometimes it has been said 
on the ground of necessity). Presumably that the "evidence" in the first trial is also 
this exception would no longer be law, the de- admissible in the second one, it was merely 
fendant being now a qualified witness. meant that the facts to be PTO~ed would be the 

"1903, Kansas & T. Coal Co. v. Galloway, Bame in the latter; C.g. 1902, Perkins v. 
71 Ark. 351, 74 S. W. 521 (maliciouB prose· Spaulding, 182 Mass. 218, 65 N. E. 72. 
cution by arresting for contempt of an in- For a similar question arising in suits by a 
junction; testimony of E. in the contempt surety or joint-tOTl/easur against principal or 
proceedings al10wed to be proved without cal1- co-tortfeasOT for contribution to a claim sued for 
ing E.; good opinion by Bunn, C. J.); 1849, and paid, see ante, § 1387. 
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in a former case where the issue involves merely the bearing of a former con
f1iction of crime.9 

§ 1417. Same: Exceptions to tho Rule for (1) Chancery and analogous Pro
oeedlngs j (2) Commissions by 'Dedimus Potestatem' j (3) Depositions' fn Per
petuam '; (4) WUl-Probates; (5) Bastardy Complaints; (6) Sundry 
Cases. (1) According to the traditional chancery practicr, all evidence was 
taken and presented to the Court of Chancery in the form of writt.en deposi
tions; there was no requirement of 'viva voce' testimony on the trial. The 
chancery practice is not within the present purview. But in a few jurisdic
tions such a practice appears to have been introduced by statute, in certain 
cases, for common-law trials} So far as such a procedure has been expressly 
sanctioned by statute, it is clear that the trial may proceed upon written 
depositions without showing the deponent unavailable in person. But cer
tainly this effect should not be judicially attributed to a statute by mere 
implication. The fragmentary introduction of such chancery practice into 
a common-law trial is an unfortunate measure. The impropriety of the 
unfair discrimination and of the underlying polic~' of the t~1)ical statutes of 
this class has already been noticed (a.nte, § 1407). 

(2) Under the Federal.,tatute 2 a deposition taken' de bene esse' cannot be 
used unless th£: witness is shown to be unavailable in one of the specified wuYS.3 
Even under the Act of 1892 (ante, § 1381) empowering Federal Courts 
to order the taking of depositions" in the mode prescribed by the laws of the 
States in which the courts are held ",4 it was ruled that, even in a State 
in which depositions may be used without showing the witness unavailable, 
such a showing must still be made according to the Federal statute.5 But 
the depositions under the' dedimus potestatem' clause 6 stand upon a different 
footing. These are taken under a commission, supposed to be grantable 
wherever it is necessary to prevent a failure or delay of justice; and, when 
once allowed to be taken, are unconditionally admissible; so that there is no 
need at the trial to account for the witness as unavailable.7 It does not ap-

'Can. Dom. R. S. 1906, c. 146, Crim. C. addition to the mode herein provided of taking 
908 (on an issue of former conviction or ac- the depositions of witnesses in causes pending 
quittal, the depositions, etc., in the former at law or equity in the district courts of the 
ra~() are admis.~ible). United States. it shall be lawful to take depe-

§ lU7. 1 Ante, § 1415, note. sitions or testimony of witnesses in the mode 
s U. S. Rev. St. 1878. § 865. Code § 1366; prescribed by the laws of the State in which 

qlloted ante, § 1411. the courts are held "). 
11831, Patapsco Co. 11. Southgate, 5 Pet. 11895, Mulcahey 11. R. Co., 69 Fed. 172; 

616; and the cases in note 5. 1899, Texas & P. R. Co. 11. Wilder, 35 C. C. A. 
So in paicnl proceedings: 1910, Dover 11. 105, 92 Fed. 953 (clepositions taken in a State 

Greenwood, C. C. R. r., 177 Fed. 946 (bill in Court cannot be used on removal in a Federal 
equity over a patent; testimony taken in in- Court unless the witness is unavailable under 
terference proceedings in patent office held § 865, in spite of St. March 9, 1892). Compare 
inadmissible under Rev. St. § 4915, without the ruling& cited in § 1381. anle. 
accounting for tbe witness in the usual way). e U. S. Re\'. St. 1878, § 866, Code § 1367. 

So, too, in equity, under Equit.y Rules 46- quoted anle, § 1411. 
48 of 1912; here" good and exceptional cause 7 1819, Sergeant v. Biddle, 4 Wheat. 511; 
for departing from the general rule" is to be 1875, Jones 11. R. Co., 3 Sawyer 527, Deady, 
::Ihown. J. Compare Rhoades v. Selim, 4 Wash. C. C. 

• St. 1892, c. 14. Mar. 9. Code § 1372 (" in 724 (l827), under a rule of court. 
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pear that this anomalous theory is applied in other jurisdictions to ' dedimus 
potestatem' depositions.s 

(3) Depositions' in perpetuam memoriam' ought to stand on precisely the 
same footing as other depositions, i.e. they are taken conditionally, to be used 
at the trial only in case the witness is not available.9 Yet the contrary view 
has occasionally been hinted at judicially,IO or sanctioned by statute.l1 ' 

(4) In some States the statutes providing for a jury trial or chancery hear
ing, on appeal from the preliminary probate of a will in the probate court, 
are so worded that the formal (and usually' ex parte ') testimony of the sub
scribing witnesses delivered and reduced to writing at the preliminary probate, 
is receivable absolutely at the later trial, i.e. without accounting for the wit
nesses' absence.I2 But this is anomalous and accidental. 

(5) Similarly, the mother's testimony before the magistrate in a bastardy 
complaint is sometimes by statute made absolutely receivable at the later and 
regular trial;I3 though most statutes express!y condition this on the mother's 
decease or insanity. 

(6) So,. also, before tribllna18 authorized to dispense with the usual rllle3 
of evidence, thi!'l rule as to confrontation may be dispensed with. I4 

§ 1418. Anomalous Jurisdictions in which no nece8sity 81JfHces to 
There may be jurisdictions in which no cause whatever of unavailability will 
suffice to admit a deposition or former testimony. The reasons for this have 
already been noted, but may here be summarized. (1) Go far as the consti
tutional promsion. securing the right of confrontation to an accused person is 

The later statutes, noted ante. § 1381. do 
not seem to change this theory, except so 
far as they allow the local State practice to be 
recognized. 

• It seems to be, however. in Colorado: 
1906, Stone v. Victor E. Co., 36 Colo. 370, 85 
Pac. 327 (for a deposition taken out of the 
State). 

t 1518-19, Order in Chancery, No. 73, 
Bacon, L. C. C 'no benefit shall be taken of 
the deposition of such witnesses in case they 
may be brought 'viva 'Ioce' upon the trial, 
but only to be used in ease of death before 
the trial, or age or impotence (preventing at
tendance]. or absence out of the realm at the 
trial"); 1720, Dorset 11. Gird1.:'~, Finch Pree. 
Ch. 532 (" these deptlsitiollS can.,nt be made 
use of 30 long as the witnesses are living and 
may be hud to be examined before a jury") ; 
1732, Bell'JOn v. Olive, 2 Stra. 919; 1817, 
Morrison 11. Arnold, 19 Ve~. Jr. 672; 1856, 
Booker v. Booker, 20 Ga. 777, 780. 

10 1766, Apthorp v. Eytes, 1 Quincy, Mass. 
229 (three judges to two; but chiefly because 
ilo was treatl:d as an affidavit and the issue was 
not to a jury). 

11 E.g. in Michigan, cited ante, § 1412. 
12 The statutes are placed ante, §§ 1411, 

1413; some of the rulings applying them are 
as follows: Ill. 1851, Rigg v. Wilton, 13 Ill. 
15, 18: 1897. Harp v. Parr, 168 Ill. 459, 48 

N. E. 113 (the statute applied; but here one 
subscribing witness was called at the contest 
in ,,!lancers); 1899, Entwistle 11. Meikle, 180 
Ill. 9, 54 N. E. 217; 1903, Baker 11. Baker, 202 
Ill. 595, 67 N. E. 410 (at the chancery contest. 
the .. certificate of the oath .. of witnesses at 
the first probate may be ,,;ther :n ~ffid~ .. -it 
form or in the form, of questions and answers) ; 
1903, Arrowsmith's Estate, 206 III. 352, 69 
N. E. 77; 1916, Lyman 11. Kaul, 275 Ill. 1.\, 
113 N. E. 944 (tills pro~-ision does not admit 
the testimony of any but the subscribing wit
nesses); Kan. 1907. McConnell 1'. Keir, 76 
Kan. 527.92 Pac. 540; N. J. 1905, Beggans' 
Will, 68 N. J. Eq. 572, 59 At!. 874; 
Contra: 1922, McCarty v. Weatherly, Oklo 
-, 204 Pac. 632 (probate of a will; attesting 
witnesses' affidavits, excluded). Compare post, 
§ 1658, par. 5, and n. 4. 

11 1841, Walker I). State, 6 Black!. Ind. 
1,4; 1905, McLaughlin v. Joy, 100 Me. 517. 
62 At!. 348 (here merely to show compliance 
with the statute as to complaints); 1874, 
Hoff v. Fisher, 26 Oh. St. 8; and cases and 
statutes cited ante, § 1413. 

Compare the rule about lICCUaationa in 
tra1'ail (ante, § 1141). 

It 1919, Ocean Accident &; G. Co. 1'. Indus
trial Commission, 180 Cal. 389, 182 Pac. 35 
(applying St. 1917, p. 831. ,60). 
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held, as it erroneously is in some jurisdictions (ante, § 1398), to preclude the 
use of depositions or former testimony by the prosecution, it is obvious that 
no cause, even the witness' death, will suffice to admit them. (2) So far as 
the 8tatute has not empaweTed the Court to order the taking of depositions 
in a given class of cases, a deposition taken in such a case is unlawfully taken 
and has therefore no legal existence; such a deposition therefore is inadmis
sible (ante, §§ 1398, 1401). 

• 
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SUB-TITLE II:- EXCEPTIONS TO THE HEARSAY RULE 

INTRODUCTORY 

CHAPTER XLVI. 

§ 1420. Principle of the Exceptions to 
the Hearsay Rule. 

§ 1421. First Principle: Necessity. 
§ 1422. Second Principle: Circumstan

tial Guarantee of Trustworthiness. 
§ 1423. Incomplete Application of the 

Two Principles. 

§ 1424. Witness-Qualifications, and other 
Rules, also to be aPl!lied to Statements ad
mitted under these Exceptions. 

§ 1425. Outline of Topics for each Ex
ception. 

§ 1426. Order of the Exceptions. 
§ 1427. Future of the Exceptions. 

§ 1420. Principle of the E:r:ceptions to the Hearsay Rule. The purpose 
and reason of the Hearsay rule is the key to the exceptions to it. The theory 
of the Hearsay rule (ante, § 1362) is that the many possible sources of in
accuracy and untrustworthiness which may lie underneath the bare untested 
assertion of a witness can best be brought to light and exposed, if they exist, 
by the test of cross-examination. But this test or security may in a given 
instance be superfluous; it may be sufficiently clear, in that instance, that 
the statement offered is free from the risk of inaccuracy and untrustworthiness, 
so that the test of cross-examination would be a work of supererogation. 
Moreover, the test may be impossible of employment for example, by 
reason of the death of the declarant • so that, if his testimony is to be used 
at all, there is a necessity for taking it in the untested shape. These two 
considerations a Circumstantial Guarantee of Trustworthiness, and a 
Necessity, for the evidence may be examined more closely, taking first the 
latter. 

(1) Where the test of cross-examination is impossible of application, by 
reason of the declarant's death or some other cause rendering him now un
available as a witness on the stand, we are faced with the alternatives of 
receiving his statements without that test, or of leaving his knowledge alto
gether unutilized. The question arises whether the interests of truth would 
suffer more by adopting the latter or the former alternative. Whatever 
might be thought of the general policy of choosing the former alternative 
without any further requirement, it is clear at least that, so far as in a given 
instance some substitute for cross-examination is found to have been present, 
there is ground for making an exception. The mere necessity alone of taking 
the untested statement, instead of none at all, might not ; but if, to 
this necessity, there is added a situation in which some degree of trustworthi
ness more than the ordinary can be predicated of the statement, there is reason 
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for admitting it as not merely the best that can be got from that witness, 
but better than could ordinarily be expected without the test of cross-examina
tion. We thus come to consider the second essential element. 

(2) There are many situations in which it can be easil~' seen that such a 
required test would add little as a security, because its purposes had been 
already substantially accomplished. If a statement has been made under 
such circumstances that even a sceptical caution would look upon it as trust
worthy (in the ordinary instance), in a high degree of probability, it would 
be pedantic to insist on a test whose chief object is already secured. Sup
posing that such a situation exists, the statement could properly be received, 
especially if no other evidence from that person was now available. The law 
of evidence properly assumes that such situations can and do exist, and the 
exceptions to the Hearsay rule are concerned with defining them. 

A perception of these two principles and their combined value has been 
responsible for most of the Hearsay exceptions.1 Each exception, to be sure, 
has come into existence and been maintained independently and amid con
siderations peculiar to itself alone. There has been no comprehensive carl)'
ing-out of a system of principles. Yet the results may be coordinated under 
those two heads. There has rarely been any judicial summing-up of the 
principles; yet their existence has been fully perceived and often jUdicially 
stated. The following utterances illustrate this recognition: 

1876, JESSEL, M. R., in Sugden v. St. Leonarda, L. R. 1 P. D. 154: "So inconvenient 
was the law upon this subject, so frequently has it shut out the only obtainable .ndence, 
~o frequently would it have caused a most crying and intolerable injustice, t~ a large 
number of exceptions have been made to the general rule. . .. Now I take-It the prin
ciple which underlies all these exceptions is the same. In the first place, the caSe must 
be one in which it is difficult to obtain other evidence; for no doubt the ground for admitting 
the exceptions was that very difficulty. In the next place, the declarant must be disinter
ested; that is, disinterested in the sense that the declaration was not made in favor of his 
interest. And, thirdly, the declaration must be made before dispute or litigation, so that 
it was made without bias on account of the existence of a dispute or litigation which the 
declarant might be supposed to favor. Lastly, and this appears to me one of the strongcst 
reasons for admitting it, the declarant must have had peculiar means of knowledge not 
possessed in ordinary cases.' 

"Now all these reasons exist in testifying both as to matters of public and general interest, 
and as to matters of pedigree, and some, if not all of them, exist in the other cases to which 
I have referred." 

1810, SWIFT, C. J., Evidence, 121: "The law has thercfore very wisely rejected all such 
evidence, excepting where it is impossible in the nature of things to obtain any other, and 
where this is sufficient to establish the matter in question." 

1811, TILGH.'IAN, C. J., in Garwood v. Denni8, 4 Binney 328: "It is objected that, how
ever impressive the declaration of a man of character may be, yet the law admits the word 
of no one in evidence without oath. The general rule certainly is so; but subject to re
laxation in cases of necessity or extreme inconven,ienee." 

, I Mr. Starkie (Evidence. 1.45). in that the hearsay witness must possess the or-
1824. was the first writer to state plainly the dinary knowledge-qualifications of every wit
philosophy of the Exceptions. ness. This is therefore not peculiar to the 

I The learned judge. in this fourth ele- Hearsay exceptions (pOll. § 1424). 
ment is referring merely to the requirement 
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1826, EWING, C. J., in Westfield v. Warren, S N. J. L. 251: "The general rule of evi
dence excludes all hearsay. From necessity and from the impracticability, in some in
stances, of other proof, exceptions to this rule have been made." 

1852, JOHNSON, C. J., in CornelilUl v. State, 12 Ark. 804 (stating that hearsay lacks the 
of oath and cross-examination): "Where, however, the particular circnmstances 

of the case are such as to afford a presumption that the hearsay evidence is true, it is then ad
missible." 

1881, Loo~lIs, J., in Southwcat School Diatrict v. Williama, 48 Conn. 507: "The law doe~ 
not dispense with the sanction of an oath and the test of cross-examination as a prerequisite 
for the admission of verbal testimony, unless it discovers in the nature of the case some other 
sanction or test deemed equivalent for ascertaining the truth." 

§ 1421. First Principle: Necessity. The scope of the first principle may 
be briefly indicated by terming it the Necessity principle. It implies that 
since we shall lose the benefit of the evidence entirely unless we accept it 
untested, there is thus a greater or less necessit~, for receiving it. The 
reason why we shall otherwise lose it may be one of two: 

(1) The person whose assertion is offered may now be dead, or out of the 
jurisdiction, or insane, or otherwise unavailable for the purpose of testing. 
This is the commoner and more palpable reason. I t is found in the exception 
for Dying Declarations and in the five ensuing ones. The principle is not 
always fully and consistently carried out in the rules; but the general notion is 
clear and unmistakable, and it is acknowledged in these exceptions with more 
or less directness and strictness. 

(2) The assertion may be such that we cannot e:ll.-pect, again or at this time, 
to get evidence of the same value from the same or other sources. This 
appears more or less fully in the exception for Spontaneous Declarations, 
for Reputation, and in part elsewhere. Here we are not threatened (as in the 
first case) with the entire loss of a person's evidence, but merely of some valu
able source of evidence. The necessity is not so great; perhaps hardly a 
necessity, only an expediency or convenience, can be predicated. But the 
principle is the same. 

§ 1422. Second principle: Circlllllstantial Guarantee of Trustworthiness. 
The second principle which, combined with the first, satisfies us to accept 
the evidence untested, is in the nature of a practicable substitute for the 
ordinary test of cross-examination. We see that under certain circumstances 
the probability of accuracy and trustworthiness of statement is practically 

• 

sufficient, if not quite equivalent to that of statements tested in the conven-
tional manner. This circumstanti;~.l guarantee of trustworthiness is found 
in a variety of circumstances sanctioned by judicial practice; and it is usually 
from one of these salient circumstances that the exception takes its name. 
There is no comprehensive attempt to secure uniformity in the degree of 
trustworthiness which these circumstances presuppose. It is merely that 
common sense and experience have from time to time pointed them out 
as practically adequate substitutes for the ordinary test, at least, in view of 
the necessity of the situation. 
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)Iay we, however, generalize any further among the different exceptions 
and find any more detailed principles involving the reasons why these circum
stances suffice as substitutes? Though no judicial generalizations have 
been made, there is ample authority in judicial utterances for naming the 
following dift'erent classes of reasons underlying the exceptions:! . 

a. Where the circumstances are such that a sincere and accurate state
ment would naturally be uttered, and no plan of falsification be formed; 

b. Where, even though a desire to falsify might present itself, other con
siderations, such as the danger of easy detection or the fear of punishment, 
would probably counteract its force; 

c. Where the statement was made under such conditions of publicity that 
an error, if it had occurred, would probably have been detected and corrected. 

As to these, it may be said: 
First, it is not always that an Exception is founded merely on a single 

one of these considerations. Often it rests on the operation, in different 
degrees, of two of them. For example, the exceptions !or Declarations of 
Mental Condition, Spontaneous Declarations, and Declarations against 
Interest rest entirely on Reason a; while the exception for Declarations about 
Family History (Pedigree) rests largely upon Reason a, though partly also 
on Reason c. The exception for Dying Declarations rests entirely on Reason 
b (the fear of divine punislunent). The exception for Regular Entries rests 
chiefly on Reason b, though partly also on Reasons a and c. The exception 
for Official Statements rests chiefly on Reasons band c, though a also enters. 
Mixed considerations have thus often prevailed. 

Secondly, the Exceptions have been established casualiy in the light of 
practical good sense, and with little or no effort (except in modern times) at 
generalization or comprehensive planning. The Courts have had in mind 
merely to sanction..certain situations as a sufficient guarantee of trustworthi
ness. As elsewhere in the development of Anglo-American law generally, they 
have not (until recently) looked ahead, or behind, or about, to make COlll

parisons and obtain unity of theory. Nevertheless, in analyzing the notions 
on which the exceptions have proceeded, we may distinguish clearly the three 
separate typed of reason above set forth. This is no more than saying that 
the exceptions are and were to that extent rational; for wherever a reason 
is given for a result, it is possible to analyze and classify the results according 
to the nature of the reason. 

§ 1423. Incomplete Application of the Two Principles. These two prin
ciples Necessity and Trustworthiness are only imperfectly carried out 
in the detailed rules under the exceptions. It would be strange if it were 
otherwise, in a legal system formed as ours is, partly on precedent and partly 
on principle, at the hands of judges of varying disposition and training. 
The two principles are not applied with equal strictness in every exception; 

• • 

§ 1422. 1 The judicial utteranccs illustrating the above rea&ODB will be found under the . 
several excptioDB. 
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sometimes one, sometimes the other, has been chiefly in mind. In one or 
two instances one of them is practically lacking. Nevertheless they play 
a fundamental part. It is impossible, without them to understand the excep
tions. In these principles is contained whatever of reason underlies the 
exceptions. What dots not present itself as an application of them is the 
result of mere precedent, or tradition, or arbitrariness. It is the proper office 
of an expounder of the law of Evidence to note this element of living prin
ciple, and to distinguish its applications from rulings which are merely arbi
trary. It is through the failure to do this strictly that a general appear
ance of unreason and unpracticalness hits been given to the Hearsay rule 
and its exceptions. In the following expositions of the Exceptions, the mode 
of treatment will consist in clearly separating that which can be directly 
placed to the credit of these two leading principles from that which remains 
as mere precedent and tradition. It may be affirmed that this residuum is 
on the whole decidedly a minor portion. 

In making this separation, regard must :;trictly be had to the judicial utter
ances. There should be no forcing, no infusion of that which cannot be found 
in the authorities. The office of the commentator is to expound rules of law 
as he finds them declared and enforced; and, where he finds a rule without 
a principle, to note this with equal fidelity. But this fidelity is wanting 
where he neglects to distinguish between rules which rest on principle and 
rules which do not. What the judges supply is the rule and its principle if 
any. What the commentator is usually left to supply is a s,}'stemati: analy
sis and a' comprehensive grouping; and this must not merely be forgiven to 
him, it must be demanded of him.l 

§ 1424. Witness-Qualifications, and other Rules, also to be applied to St,ate
ments UDder these ExceptiOns. The Hearsay rule is m<!rely an 
additional test or safeguard to he applied to testimonial evidence otherwise 
admissible. The admission of hearsay statements, by way of exception to the 
rule, therefore presupposes that the assertor possessed the qualifications of a 
witness (ante, §§ 483-721) in regard to knowledge and the like. 1 These qualifi
cations are fundamental as rules of Relevancy. Thus these extra-judicial 
stateme!lts may be inadmissible because of their failure to fulfil the ordinary 

§ 1423. 1 How little the judges can be ex- F. 85 (1844), thrp,e; Mellor, J., in L. R. 2 
pected to supply this element is seen in the Q. B. 326 (1867), two; Lord Blackburn, in 
present instance by the fact that until the 5 App. Ca.~. tl2:! (1880), and Brett, M. R., in 
Ma:;ter of the Rolls, Sir George Jessel, uttered 13 Q. B. D. 81S (1S84), jive; Marshall, C. J., 
his memorable generalization, in 1S76 (ante, in 7 Craneh U. S. 295 (lS13), five; Skinner, 
§ 1420), nothing of the same 80rt had been J., in 17 Ill. 20 (lS55) and McGowan, J., in 
given us by a judge. Some dozen distinct 13 N. C. N. 8. 462, one in criminal cases. 
exceptions are expounded in the following § 1~'. 1 1SSl, Lord Blackburn, in Dy-
chapters; but upon even such an elementary eart Peerage Case, L. R. 6 App. Cas. 4S9, 
point as the number of the exeeptiolls there 504:" It is impossible to say that if " p('rson 
has been a total absence of correct judicial said something, and could not himself if alive 
appreciation. The following enumeratiOlls have been permitted to give testimony to 
h!\ve been made: Mansfield, C. J., in4 Camp. prove it, he can by dying render that statement 
401 (1S11), two; Be~t, C. J .. in 2 Moo. &: R. admissible. I think that is a self-evident prop-
25 (182S), two; Lord Campbell, in 11 Cl. &: osition." 
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rules about qualifications, even though they meet the requirements of a hearsay 
exception. For example, in the Pedigree Exception there are rules about 
membership in the family which rest solely on the necessity of knowledge in 
the person whose statement is offered, i.e. a rule of Testimonial Qualifi-

• cations. 
However, in applying these principles to hearsay exceptions, special situa

tions arise, and the rules that depend upon merely the usual testimonial qualifi
cations for witnesses on the stand come naturally in practice to be bound up 
with the rules about hearsay exceptions as special details of those exceptions. 
In the following chapters, for clearness' sake and convenience of reference, 
these rules involving the application of ordinary testimonial qualifications 
will be examined at the same time, instead of being relegated to the general 
treatment of those principles. It must be understood, however, that the 
principles involved do not have their origin in the Hearsay rule. 

For similar reasons, testimony received under a hearsay exception being 
none the less testimony, the opponent may desire to di~credit or to corrobo
rale the declarant in the ways appropriate to discrediting or corroborating 
an ordinary witness (ante, §§ 875-1144). The application of such principles 
to hearsay exceptions can most conveniently be dealt with under the different 

• exceptIOns. . , 
In the same way, the allowance of an exception to the Hearsay rule does 

not of itself dispense with the application of the other Auxiliary Rules oj' 
Probative Policy (ante, § 1171), of which the Hearsay rule is only one. For 
example, when a written entry is offered under an exception to the Hearsa~' 
rule, the rule about Producing the Original of a Document (ante, § 1177) comes 
into application and must be observed; in offering a dyinr declaration, the 
rule of Completeness (post, § 2095) may come into place; ;',nd the rules of 
Testimonial Preference (ante, §§ 1286, 1325, 1335, 1345) are often invoked 
throughout the exceptit)ns. These, with the rule of Authentication (post, 

, §§ 2129-2169) and the rule of Integration or Parol Evidence (post, § 2400) 
are the Auxiliary Rules that find most frequent application to testimony 
admitted under hearsay exceptions. For purposes of practical convenience, 
their application here will be treated under the different exceptions, instead 
of under the heads of the respective auxiliary rules. 

§ 1425. Outline of Topics for each Exception. Under each exception, 
then, the general order of topics will be as follows: 

a .. The Necessity principle, and its applications in the Exception in hand; 
b. The principle of a Circumstantial Guarantee of Trustworthiness, and its 

applications in the Exception in hand; 
c. The rules based on the independent principles of Testimonial Qualifica

tions, Primariness, Authentication, and the like, as applied to the class of 
statements admitted; and, finally, 

d. A,rbitrary limitations and modifications not resting on any principie 
whatever. 
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This order of treatment must occasionally be slightly varied, but it serves 
as a general plan to be followed. 

§ 1426. Order of the Exceptions. Owing to the mode of development of 
the Hearsay rule (ante, § 1364), it is scarrely possible to predicate a definite 
order of historical origin for the exceptions to the rule; we merely find that, 
after the time that the rule comes t.o be established (the early 1700s), certain 
classes of hearsay statements continued to be received as before. Recorded 
cases under some of these classes are found earlier in some instances than in 
others, but this, for the above reason, does not entitle us to say that such 
statements, as exceptions to the rule, are older in recognition than the others. 
It can be said definitely that most of the exceptions began to be recognized 
during the 1700s, and that the few remaining ones were not recognized until 
the 1800s; but that is all. 

A more profitable order of arrangement is one based upon the differing 
nature of the Necessity principle (ante, § 1421) as recognized in the different 
exceptions. In several of them, tile notion of Necessity is satisfied only 
where the particular declarant is shown to be personal!y unavailable as a 
witness, by reason of death or the like. In the others, the resort to the hear
say statement is allowed without showing the personal unavailability of the 
declarant at all. A grouping based on this radical difference seems to be 
the only one in any way dictated by the nature of the exceptions; and within 
these two groups tile further ar!'angement may be left to be determined 
merely by convenience of orderly exposition. 

The arrangement, then, is as·follows, the first six forming the first group 
above mentioned, and the seventh bridging the gap to the remaining seven, 
which fall into the second group: 

1. Dying Declarations; 2. Statements against Interest; 3. Declarations 
about Family History; 4. Attestation of a Subscribing Witness; 5. Regular 
Entries in the Course of Business; 6. Sundry Statements of Deceased Per
sons; 7. Reputation; 8. Official Statements; 9. Learned Treatises; 10. Sun
dry Commercial Documents; 11. Affidavits; 12. Statements by a Voter; 
13. Declarations of a Mental Condition; 14. Spontaneous Exclamations. 

§ 1427. Future of the Exceptions. The needless obstruction to investi
gation of truth caused by the Hearsay rule is due mainly to the inflexibility 
of its exceptions and to the rigidly technical construction of those exceptions 
by the Courts (ante, § 8 a). 

The next and needed step in the liberalization of the Rule is the adoption 
of the general exception for all statements of deceased persons; leaving the 
application of the rule to the trial Court. This general exception, once fore
shadowed a century tlgo (post, § 1576), has in modern times been introduced 
in a few States (post, § 1577), and should receive universal recognition. 
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BOOK I, PA .. ltT II, TITLE II (CuP. XLVII 

SUB-TI1'LE II (ccmtinueti): EXCEPTIO~S TO THE HEARSAY RULE 

TOPIC I: DYING DECLARATIONS 

CHAPTER XLVII. 

I 1430. History; Statutes. 

1. The Neceaaity Principle 

I 1431. Scope of the Principle. 
§ 1432. Rule Applicable in certain Crimi

nal Cases only. 
§ 1433. Death in Question must be 

Declarant's. 
I 1434. Circumstances of the Death rc

lated. 
§ 1435. Further Limitations rejected. 
§ 1435. Foregoing I,imitations Improper. 

2. The Gua.rantee 

§ 1438. In general: Solemnity of the 
Situation. 

§ 1439. Consciousness of the Approach of 
Death j .~ubsequent Confinnation. 

§ lHU. Certainty of Death. 
I 1441. Speediness of Death. 

§ 1442. Consciousness of Approaching 
Death j how detennined. 

§ 1443. Revengeful Feelings; Theologi
cal Belief. 

3. Qualification, and Other 
Independent Rulel of Evidence 

§ 1445. Testimonial Qualifications (In
fancy, Insanity, Interest, Recollection, Lead
ing QUCHtions, Written Declarations, etc.) 

§ 1446. Testimonial Impeachment and 
Rehabilitation. 

§ 1447. Rule against Opinion Evidence. 
§ 1448. Rule of Completeness. 
§ 1449. Rule of Producing Original of r. 

Docament. 
§ 1450. Rule of Preferring Written Testi

mony. 
§ 1451. Judge and Jury. 
§ 1452. Deelr-,rations usable by Either 

Party. 

§ 1430. History. This exception, as such, dates back as far as the first 
half of the 17oos, the period when the Hearsay rule was coming to be s~'s
tematically and strictly enforced (ante, § 1364) and at the same time certain 
excepted cases were coming to be recognized and defined. The ruling of 
Lord Mansfield in Wright v. Littler, in 1761 (post, § 1431), is generally taken 
as the leading early case, though the notion that special trust may be re
posed in deathbed statements was already long understood.1 

§ IUO. I Compare ShakeBpeare's allusion, Raleigh's Trial, Jardine Crim, Tr.. I, 435 
about 1595. Quoted po,t, § 1438. (the accused argues. "Besides. a dying man id 

The custom of using dying declarations ever presumed to speak the truth "): s. c. 
probably comes down as a tradition long be- 2 How. St. Tr. 18 (Serjt. Philips: "Nemo 
fore the evidence-system arises in the 1500s; moriturus prlE8umitur mentiri "): 1678, Earl 
12th Cent., London Custumal: "[When the or Pembroke's Trial, 6 How. St. Tr. 1309, 
sheriff holds inquest over a man killed), it the 1335 (murder: the deceased's statements after 
neighborhood names anyone or suspects any the assault though apparently not made in 
one, or if the dead man himself has accused consciollsness of approaching death, were re
anyone before he died. the sheriff ought to ceived. the counsel premising that .. the say
attach him who is accused, if he can find him" iIlgs of a dying man in such circumstances are 
(Bateson's Borough Customs. I, 13; Selden remarkable") ; 1691, Lord Mohun's Trial. 
Soc. vol. XVIII, 1904). 12 id. 967, 975, 987 (murder): 1722, R .... 

Th.. l!!!~liest !cported passages in trials Reason, 16 id. 24 ff.; 1760, Earl Ferrers' Trial, 
to be the following; 1603. Sir Walter III id. 918. 936 (described by counsel as "the 
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The exception has in some jurisdictions been recognized by statute.':I.2 

These, however, were seldom intended to alter in substance the details of the 
common-law rule.3 

1. The Necessity Principle 

§ 1431. Scope of the principle. The requirements of this principle, as 
generally accepted in the beginning, were simple. The notion was that, since 
the witness had died, there was a necessity for taking his only available 
trustworthy statements· his dying declarations. The necessity, then, lay 
simply in the death of the witness, an-l that was all that need be shown. 
Conceivably, there might be still a necessity if the witness, though supposed 
to be dying, had recovered and had since left the jurisdiction, but this case 
had never occurred, and the question never arose. 

By the 1800s, however, another interpretation of the Necessity principle 
had arisen, and this came· to prevail. It!s artificial and inconsistent with 
precedent and with itself, and its rules are now in fact nothing more than 
arbitrary. Nevertheless, as they purport to be logical deductions from a 
supposed principle, they must be treated as rational rules, and not as merely 
arbitrary limitations. 

1. First, then, the original, orthodox, and only legitimate limitation was 
that the witness whose declarations it was desired to Use slloulcl be unavailable 
by death. This is amply shown by the cases up to the beginning of the 1800s,1 
declarations of the decea~ed, while a dying missible for the defence); Tex. Rev. C. Cr. 
man, and after the stroke is given "); 1765. P. 1911, § 788 ("The dying decl:ltations of a 
Lord Byron's Trial, ib. 1191. 1197, 1201, 1205 deceased person may be offered in evidence, 
(the d~;ng explanations of Lord Byron's either for or against r. defendant charged with 
antagonist, Mr. Chaworth, in the duel); 1791, the homicide of such deceased person, under 
R. 11. Dingler, Leach Cr. C. 300, Gould. J.; the restrictions hereafter pro\·ided. To reno 
1793, R. II. Callaghlln, McNally, Evidence, der the d.darations of the deceased competent 
385, Downs. J.; 1793. R.I'. Trllnt. ib. 385, evidence, it must be satisfactorily proved; 
Downs, J.; 1800, R. 17. Minton, ib. 386. I, thllt at the time of making such declaration 

2 Cal. C. C. P. 1872, § 1870, par. 4 ('" in he was conscious of approaching death and 
criminal actions, the act or declaration of a believed there wns no hope of recovery; 2, 
d~;Dg person. made under a sense of impend· that such declaration was voluntarily made, 
ing death, respecting the cause of death", is and not through the persuasion of any person; 
admissible); Ga. P. C. 1910, § 1000 ("made 3, that such declaration was not made in an· 
by any person in the article of death, who is swer to interrogatories calculated to lead the 
conscious .of his condition, as to the cause of deceased to make any particular statement; 
his death and the person who killed him", ad· 4, that he was of sane mind at the time of mak. 
mi!fSible in evidence .. in a prosecution for ing the declaration "). 
hOmicide"}; Mont. Rev. C. 1921, § 10531, I For statutes altering specific details. see 
par. 4 (like Cal. C. C. P. t 1870); Or. Laws poal, § 1432, 
1920, t 727, par. 4 (like Cal. C. C. P. § 18iO); ~ U31. 11761, Wright II. Littler, 3 Burr. 
P. R. Rev. St. i: C. 1911, § 1403, par. 4 (like 1244 (in an action of ejectment, the genuine-
Cal. C. C. P. t 1870, par. 4); S. D. St. 1921, ness of a will being in issue, evidence was re-
c. 230 (dying declarations are "statements of ceived by Mansfield, L. C. J., that one of the 
material facts concerning the cause and cir· subscribing witnesses on his deathbed declared 
cumstances constituting the • res gestm'" in it a forgery, ~he other judges concurring); 
homicide, rape, and abortion, "made by the 1769. Camden, L. C., and Mansfield. L. C. 
victim voluntarily while aane and under the J., in the Douglas Peerage Case, 2 Hargr. 
fixed and solemn belief that his death is in· Collect. Jurid. 387, 389, 397 (receiving "dy-
evitable and near at hand". and are admissi· ing declarations" of Lady Douglas as to the 
ble, "provided tbe deceased would be a com· paternity of the claimant. apparently on a 
petent witness if living ", and are equally ad· genera! principle; "Would she have died 
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as well as by the treatises of the same period.2 In particular, there is found 
no distinction between civil and criminal cases, or between different kinds of 
criminal cases. 

2. But at this point (as has more than once happened), the misconstrued 
words of a treatise-writer, followed by a ' nisi prius' decision or two, started a 
heresy which in the next generation obtained full sway, and must now be 
taken as orthodox; it limits the use to crirn:~nal ca..ges of homicide. The Ian. 
guage of Serjeant East seems to have been the unwitting source of the heresy: 

1803, Serjeant East, Pleas of the Crown, I, 353: "Besides the usual evidence of guilt 
in general cases of felony, there is onc kind of evidence more peculiar to the case of homi
cide, which is the declaration of the deceased, after the mortal blow, as to the fact itselr, 
and the party by whom it is committed. Evidence of this sort is admissible in this case 
on the fullest necessity; for it often happens that there is no third person present to be an 
eye-witness to the fact; and the usual witness on occasion of other felonies, namely, the 
party injured himself, is gotten rid of." 3 

This language led to a change of practice, and its influence is clearly to be 
traced in subsequent American cases. Finally, in 1860, a note of Chief 
Justice Redfield, in his edition of Professor Greenleaf's treatise, gave it the 
widest credit and led to its general acceptance: 4 

1857, OGDEN, J., in Donnelly v. State, 26 N. J. L. 617: "Such declarations are received 
as evidence from necessity, for furnishing the testimony which in certain cases is essential 
to prevent the manslayer from escaping punishment. When a death-wound is inflicted in 

with a lie in her mouth and perjury in her right C\;dence the dying declaration of a person 
hand?"); 1784, R. 11. Dr',mmond, Leach Cr. 'in extremis' hath also been adopted, and on 
L. 4th ed., 337 (on an inulCtment for robbery, the same principle as in criminal cases"); 
the dying confession of another person. re- 1810, Swift, Evidence, 125 ( .. In civil cases 
cently executed. that he was the true rohber, the rule of receiving as evidence the dying 
was rejected solely because of the d('ceased's declarations of a p~rson 'in extremis' has also 
incompetence as a convict); ante. 1805. Anon., been adopted, and on the same principle as 
cited in 6 East 195, per Ellenborollgh, L. C. in criminal cases"). The distinction had been 
J., as occurring under Heath, J. (action on!\ sUggested as early as 1743, by counsel in Craig 
bond; dying confession of forgery by n wit- demo Annesley V. Anglesea, 17 How. St. Tr. 
ness admitted); approved (1805) by ElIen- 1161 (ejectment); but the absence of any 
borough, L. C. J., tll,i 8upra, (1808) by the settled distinction was in 1744 conceded by 
same, in 1 Camp. 210; 1836, Stobart V. Dryden. Mr. Chute, a7'(JueruJo in Omichund 11. Barker, 
1 l\I. & W. 615 {Parke. B.: .. Both then [coram 1 Atk. 38 (" A man, as he is just leaving the 
Lord Mansfield I and at the time of the . Nisi world, may be supposed to have a greater 
Prius trial before Mr. Justice Heath, an regard to truth "). 
opinion prevailed (which is now properly ell:- a It was natural, in a r.napter on Homi. 
ploded) that any declaration 'in extremis' cide, to call specht! attention to these con. 
was admissible, on the ground that the so- siderations: but Mr. East did not and could 
lemnity of the ocer.sion was equivalent to a not cite any authority for confining the evi. 
dedaration on oath "). denee to such cases, and probably had no in-

21802, McNally, Evidence, 381, 386 tention of making such an absolute statement. 
(" In exception to the genoi11i rule that • no 4 The same view of the Necessity principle 
evidoncc can bo received against II prisoner but is illustrated in the following cases: 1835, 
in his presence', it has been repeatedly de- State 11. Ferguson, 2 Hill S. C. 624; 1852, 
termined and is unquestionably law, that on a Campbell V. State, 11 Ga. 375; 1855, Walston 
trial for murder the declarations of the de- 11. Com., 16 B. Monr. Ky. 34; 1868, Marshall 
ceased, after the mortal wound is given, con- V. R. Co., 48 III. 476; 1869, Morgan v. State, 
scious of approaching death, may be received 31 Ind. 198; 1872, Schell 11. SfA.>phons, 50 Mo. 
in evidence against the prisoner, although 374; 1881, State V. Wood, 53 Vt. 564; 1884, 
Buch declaration was not made in his presence. Waldele v. R. Co .. 95 N. Y. 274; 1885, Rail· 
, •. In ch'i! case3 the rule of receiving as ing V. Com., 110 Pa. 105, 1 At!. 314. 
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secret, as was done in thi5 case, no person can be expected to speak to the fact except the 
victim of the violence." 

1860, REDFIELD, C. J., in Greenleaf, Evidence, I, § 156, editorial note: "It is not re
ceived upon any other ground than that of necessity, in order to prevent murder going un
punished. What is said in the books about the situation of the declarant, he being virtually 
under the most solemn sanction to speak the truth, is far from presenting the true ground of 
the admission. . .. And although it is not indispensable that there should be no other evi
dence of the same facts, the rule is no doubt based upon the presumption that in the ma
jority of cases there will be no other equally satisfactory proof of the same facts. This 
presumption and the consequent probability of the crime going unpunished is unquestion
ably the chief ground of this exception in the law of evidence." 

This orthodox heresy, with its narrow view of the necessity for such evi
dence, has been applied with some attempt at consistency, the result of which . 
is the following limitations. 

§ 1432. Rule Applicable in Certain Criminal Cases only. (1) The proceed
ing in which the statements are offered may not be a civil case. l 

(2) It must be a public prosecution for the specific crime of homicide.2 

(3) It must be a prosecution, not merely for an act which has resulted in 
fact in death, but for an offence ·involving legally the resulting death as a 
necessary element. This limitation is a refinement evolved from the earlier 
and simpler form of statement that" death must be the subject of the charge." 
When the evidence was offered in a prosecution for attempted abort·ion and 
like offences, where the woman's death resulted, the earlier form of statement 
beca.me capable of opposite interpretations. Generally the narrower one 
has been adopted.a 

§ 1432. I 1836, Stohart v. Dryden, 1 1\'1. .. It is truE' this is Mid only in regard to crim-
&: W. 615: 1865, Daily v. R. Co., 32 Conn. inal cases; but the rules of evidence ill crim-
357; 1869, Wooten 1'. Wilkins, 39 Ga. 223; inal cases are in most respects the same as in 
1886. East Tenn. VaIley & G. R. Co. v. Maloy, civil cases"; here the declaration was in any 
77 Ga. 237, 2 S. E. 941; 1869, Duling '/). John- case admissible as against interest). 
son, 32 Ind. 155: 1896, Thayer v. Lombard. Sce § 1141, ante (Corroboration by Similar 
165 Mass. 174, 42 N. E. 563; 1871, BrowneIl Statements) for the Delaware statute treat
'/). E. Co., 47 Mo. 245; 1806, Jackson '/). Knif- ing a bastard'8 mother'8 declaration in tra\"ail 
fen, 2 Jolms. N. Y. 36; 1S18, Wilson v. Boerem, us a dying declaration. 
15 Johns. N. Y. 286; 18M, Barfield v. Britt, 2 ! Excluded in the following cases: 1824, 
Jones L. N. C. 43 (o\"erruling McFarland v. R. v. Mead, 2 B. &: C. 605 (perjury); 1830, 
Shaw. 2 N. C. Luw Repos. 105); 1917, Rosa R. v. Lloyd. 4 C. &: P. 233 (robbery); 1874, 
11. Cooper. 38 N. D. 173, 164 N. W. 679 Johnson v. State, 50 Ala. 459 (rape); 1905. 
{defendant's son shot and killed plaintiff's People v. Stison. 140 Mich. 216. 103 N. 
husband, who was farm foreman; issue as to W. 542 (incest, followed by death at child
defendant's liability for his son's acts as agent; bil th ; dl'ceased's declarations excluded); 
deceased's dying declarations excluded; an- 1876, State t'. Barker. 28 Oh. St. 583; 1866, 
other example of the shockingly unjust ro- Hudson I'. Sttlte. 3 Coldw. Tenn. 359 (rob
suits of this irrational limitation of the rule; bery); 1911. Haley v. State. Tell:. Cr. , 
Grace, J., diss.); 1921. Milne v. Landers, 143 13S S. W. 631 (rape); 1918, Taylor II. Com., 
Tenn. 602, 228 S. W. 702 {workmen's COlll- 122 Va. 886. 94 S. E. 795 (felonious assault 
pcnsation; dying declarations of employee Ill! upon B. T., wife of defendant); 1871, Crook
to cause of death, excluded). ham v. State, 5 W. Va. 514 (assault with in-

The following cases are therefore practicaIly tent to kill). 
outlawed: 1806, Jackson v. Vredenburgh. 1 In some of the statutes cited ante, § 1430. 
Johns. N. Y. 159, 163 (wife'S dying declara- tho scope is extended to "criminal actions" 
tions as to her husband's will; left undecided, in general. though the subject of the declara
as to the present point); 1859. People v. tion must be "the cause of death." 
Blakely, 4 Park. Cr. C. N. Y. 184 (admitting I 1822. R. v. Hutchinson, 2 B. &: C. 608, 
B declaration that a note had been signed; note. Bayley, J. (a.dlllinistration of dru""t!>. a 
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§ 1432 EXCEPTIONS TO THE HEARSAY RULE (CHAP. XLVII 

Through this pedantic refinement much labor has becn wasted, and justice 
has often been hampered and defeated, for it is obvious that the evidential need 
and value of the statement is precisely the same, whatever the criminal issue. 
We see here that the strictly evidential question has been entirely lost sight of, 
and the exclusion or admission of the statements is made to depend arbitrarily 
on the definition of a particular criminal offence. 

In several jurisdictions the aid of the Legislature has been invoked to stop 
the further defifl'lce of common sense by the Courts over such monstrous 
trivialities, and to admit dying declarations in charges of abortion and related 
offences.4 

In another jurisdiction, the shackles of irrational tradition have been boldly 
thrown off, by judicial interpretation, so as to admit dying declarations in 
civil cases generally.s In another jurisdiction the Legislature has enlarged 
the exception so as to include civil cases of personal injury.6 

pregnant woman): 1860, R. v. Hind, S Cox 
Cr. 300, Pollock, C. B. (attempt to procure a 
miscarriage): 1891, Com. v. Homer, 153 Mass. 
344, 26 N. E. 872; 1900, State v. Meyer, 64 
N. J. L. 382, 45 At!. 779 (excluded on a charge of 
abortion in which the woman's death was not 
of the essence of the crime. though it affected 
the punishment); 1874, People v. Davis, 56 
N. y. 95; 1878, State v. Harper, 35 Oh. St. 
78; 1908, State v. Fuller, 52 Or. 42, 96 Pac. 
456; 1885, Railing v. Com., 110 Pa. 103, 1 
At!. 314. Contra: Del. 1906, State D. Fleet
wood, 6 Penna. Del. 153, 65 Atl. 772; Ind. 
1881, Montgomery 11. State, 80 Ind. 345 (Elli
ott, C. J.: "'Ve conclude, where death re
sults from the unlawful attempt to produce an 
abortion, that death is the subject of the en
quirY and that dying declarations are com
petent. If we adopt any other view. we shall 
sacrifice principle to n mere form of words .... 
We regard the statute as clearly intending that 
death shall be deemed n controlling clement of 
the offence, and in this respect it differs from 
the statutes of New York and Ohio, as con
strued by the courts of those states .. " If 
in reality the offence is homicide and the sub
ject of enquiry the manner of the deceased's 
deatb, the settled rules of evidence which pre
vail in such cllBes should be enforced "); 1903, 
Seifert D. State, 160 Ind. 464, 67 N. E. 100; 
N. J. 1900, State 11. Meyer, 65 N. J. L. 237, 
47 At\. 486 (even where abortion is a crime, 
though the death did not result from that 
cause, the woman's' dying declaration is ad
missible; approving Montgomery 11. State); 
Wis. 1877, State D. Dickinson, 41 Wis. 308. 

The following are distinguishable: 1901, 
Worthington 11. State, 92 Md. 222, 48 Atl.355 
(causing abortion followed by mother's death; 
dying declaration admitted, because abortion 
consists in killing the unborn child); 1894, 
State D. Pearce, 56 Minn. 226, 233, 57 N. W. 
652,1065 (manslaughter by procuring abortion; 
admitted). 

• 

'llf as8. St. 1889, c. 100, Gen. L. 1920, c. 
233. § 64 (dying declarations of II woman dy_ 
ing from abortion, admissible in prosecutions 
for the offence); 1893, Com. v. Thompson, 
159 Mass. 56, 59, 33 N. E. 1111 (statute ap
plied); Mo. St. 190i, p. 245, Mar. 6,Rev. St. 
1919, § 40:34 (in prosecutions for abortion, 
etc., the woman's dying declarations arc ad
missible, provided she was .. of sound mind 
when such declarations were made"; but 
"no conviction shall bo based nlone upon 
such dedarations unless corroborated IlS to 
the fact that an abortion or miscarriage has 
taken plnce", and the pri\'i!ege for commu
nications to the attending physician shill not 
apply to his testimony); N. Y. St. 1875, c. 
352 (similar); St. 1909, c. 66,' § I, p. 85 (re
enacting St. 1875, <:. 352, § I, as C. Cr. P., 
§ 398 a) ; Oh. St. 1910, p. 210, May 13, Gen. 
C. Annot. 1921 (on a trial for violation of 
Gen. Code § 12412, the woman's dying dec
lara tion "as to the cause and circumstances 
of such miscarriage or attempt ", to be admis
sible; enacting a new § 12412-1); P{t. St. 
1895, June 26, Dig. 1920, § 10361 (similar, 
with peculiar and lengthy wording; the pros
ecution must first show the declarant's" sound 
mind", and there must be corroboration of 
the declnration); S. D. St. 1921, 230 (dy
ing declarations admissible in cases of abortion 
and rape; Guoted ante, § 1430). 

• Kansa8: 1914. Thurston 11. Fritz, 91 Knn. 
468, 138 Pac. 625 (cited post, § 14313); 1920, 
Vassar D. Swift & Co., 106 Kan. 836, 189 Pac. 
943 (injury received by intestate in loadint 
cars; his dying declnration as to circumstnnces 
of the injury. ndmitted; affirming Thurston 
D. Fritz). 

• Nrr.lh Carolina: St. 1919, c. 29, amend. 
ing Cons. St. 1919, § 160 (in actions for death 
by wrongful net, "the dying declarations of 
the deceased as to the cause of his denth" are 
IIdmissible under the same rules as in "crim
inal actions for homicide"); 1920. Latham 11. 
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§ 1433. Death in Question must be Declarant's. Again, not any death may 
be the subject of the charge; the deceased declarant must be the person 
whose death is the subject of the charge: 1 

1875, KINGlfAN, C. J., in State v. Bohan, 15 Kan. 418: "?vIr. Redfield states that this 
evidence is not received upon any other ground than that of necessity, in order to prevent 
murder going unpunished. . ., Its admission can be justified only on the ground of abso
lute necessity, gro\\ing out of the fact that the murderer, by putting the "itness, and gen
erally the sole "itness of his crime, beyond the power of the Court by killing him, shall not 
thereby p.scape the consequences of his crime. . .. Necessity, then, being the only ground 
on which such testimony can be admitted, it remains to be seen whether that necessity 
exists so generally, or to so great an extent, where the death of anyone else than the de
cIarant is the subject of the inquiry, as to justify the ai!option of a rule admitting such 
testimony"; and in a trial for the murder of T. A., (Jec1arations were rejected of W. A., 
shot at the same time ~ith T. A., but surviving him a few hours. 

§ 1434. Circumstances of Death related. Finally, the declaration may not 
concern any and all topics. It must concern the facts leading up to or caus
ing or attending the injurious act which has resulted in tne declarant's death; 
for it is only as to such facts that the supposed nece::;sity for the statements can 
e~st.l Here again there is opportunity for prolific quibbling. The appli-

Andrews Mfg. Co., N. C.'-,105 S. E. 423 
(St. 1919, c. 29, admitting dying declarations 
.. under the same rules" etc. as in criminal 
actions. applied to admit the dying statement 
of an employee in an action for wrongful death) ; 
1921, Williams v. Randolph & C. R. Co., 182 
N. C. 267, 108 S. E. 915 (death by wrongful 
act; dccedent's dying declaration admitted 
under St. 1919, c. 29). 

§ 1433. I Excluded: 1916, Allsup v. State, 
15 Ala. App. 121, 72 So. 599 (another person 
killed in the same affray); 1916. Holland v. 
State, 126 Ark. 332, 190 S. W. 104 (declara
tions of D., killcd in the same affray as B., 
excluded on trial for the murdcr of B.); 1893, 
Mora v. People, 19 Colo. 255, 262, 35 Pac. 
179 (declarations by an accomplice resisting 
arrest); 1904, Tn~'lor v. State, 120 Ga. 857, 
48 S. E. 361 (like State v. Bohan, Kan., quoted 
8upra); 1875, State v. Bohan, 15 Kan. 418 
(quot{!d supra); 1867, State v. Fit7.hugh, 
2 Or. 227, 232 (declarations of F., killed in the 
same affray); 1873, Brown v. Com., 73 Pa. 
:12!) (husband' and wife murdered in different 
places about the saIne time; excluding at 
the trin! for the killing of the former the lat
ter's declarations); 11:)78, Poteete v. State, 9 
Baxt. 270 (third person killed in the same 
uffray); 1894, Radford v. State, 33 Tcx. Cr. 
520, 526, 27 S. W. 143 (husband and wife 
killed at the same time; on a chnrge of mur
der of the hushnnd, the wife's declarations 
excluded). 

Admitted: 1837, R. v. Baker, 2 Moo. &: 
Rob. 53 (declarations of one poisoned at the 
same time as the person whose death was 
charged); 1871, State v. Wilson, 23 La. An. 
559 (declarations of J. S., shot at the ~ame 

• 

-

time as W. D., for Whose murder tho accused 
was on trial); 1859, State v. Terrell, 12 Rich. 
L. S. C. 329 (declarations of one poisoned at 
the same time with llim wllose dcath was the 
subject of the charge). 

§ 1434. 1 Alabama: 1849, McLean v. State. 
16 AI:;.. 672, 676 (" whether he hud forbade 
the prisoner walking the road that morning, 
immediately preceding the time that prisoner 
had shot him". admitted); 1860, Mose v. 
State, 35 Ala. 421; 1861, Ben v. State, 37 Ala. 
105; 1881, Reynolds v. State, 68 id. ;306; 
California: 1883, People v. Fong Ah Sing. 
54 Cal. 253; 1881, People v. Taylor, 59 Cal. 
640, 648; 1897, People v. Wong Chuey, 117 
Cal. 624, 49 Pac. 833; Florida: 1901, Clem
mons v. State, 43 Fla. 200, 30 So. 699 (the 
scope of the declnrn tions is the 'res gestre ') ; 
1916, Malone v. State, 72 Fla. 28, 72 So. 415 
(that deceased .. shot her on account oC a 
fight they had", excluded); Georgia: 1893, 
Wilkerson ~. State, 91 Ga. 729, 739, 17 S. E. 
990 (killing of a husband by the wife's para
mour; the husband's declaration that he had 
found them in adultery, admitted); 1898, 
Perry v. State, 102 Ga. 365, 30 S. E. 903 (decla
rations as to the relations of deceased and de
fendant fl()me time before, excluded); 1899, 
Bush I). State, 109 Ga. 120,34 S. E. 298 (decla
rations as to defendant's threats immediately 
preceding, admitted); 1914, Hanis 11. State, 
142 Ga. 627, 83 S. E. 514 (as to conversa
tions prior to the homicide, admitted) ; Indiana: 
1903, Seifert v. State, 160 Ind. 464, 67 N. E, 
100 (death by abortion; deceased's declara
tions as to the defendant's incitement to the 
act and furnishing of an instrument, admitted) ; 
Iowa: 1903, State v. McKnight, 119 Ia. 79, 
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§ 1434 EXCEPTIOXS TO THE HEARSAY RULE [CHAP. XLVII 

cation of the Opinion rule operates further (post, § 1447) to limit the scope 
of the narration otherwise admissible under the present principle. 

§ 1435. Further Limitations rejected. The foregoing limitations, it will be 
observed, are logically required by the principle as introduced by Serjeant 
East (ante, § 1431). But two further and equally necessary results of it 
have never been accepted: 

(1) If the killing was not secret, or if other and adequate testimony as to 
the circumstances of the death is at hand, nevertheless the dying declara
tion is admissible, even though in strictness it is not needed:! 

1898, WtLLI.UIS, J., in Com. v. Roddy, 184 PII. 2i4, 39 Atl. 211: "[The defendant] alleges 
that the Commonwealth was under no necessity to use the dying declarations, and there
fore had no right to use them. This rests on II misapprehension of the rule relating to their 

93 N. W. 63 (declaration as to prior assaults by tions about a precedl'nt quarrel. etc., with de-
the defendant on the deceased; excluded); fendant. whom deceased did not recognize at 
1922. State 11. Brooks. 192Ia. 1107, 186 N. W. time of shooting, excluded); Oklahoma: 
46 (remarks by declarant's wife. etc .• held 1921, Wratislaw v. State. Oklo Cr. • 
inadmissible as a part of the declaration); 194 Pac. 273 (recitals of ('ircumstances too 
Kan8as: 1899. State v. O'Shea. 60 Kan. 772. long prior to the killing excluded); Oreoon: 
57 Pac. 970 (sundry stat~ments as to prior 1874. State 'D. Garrand, 5 Or. 2IG. 219; 1!O8. 
relations of deceased and defendant. excluded) ; State 11. Doris. 51 Or. 136. 94 Pac. 44 (" I 
Kentucky: 1872. Leiber v. Com .• 9 Bush 13; never had any trouble with him before", 
1888. Peoples v. Com .• 78 Ky. 500. 9 S. W. 509. excluded); 1908. State t·. Fuller, 52 Or. 42, 
810; 1899, Redmond 11. Com.. Ky. ", 96 Pac. 456 (abortion; admissible for facts 
51 S. W. 565 (that he had no pistol. admitted); "tending to estnblish every essential element 
1899, Baker v. Com., ].06 Ky. :!12, 50 S. W. of the crime"; here. for declarant's condi-
54 (" I want all you people to swear the truth tion of health on the day when defendant 
about this", excluded); 1913. Lucas v. Com.. operuied); Pel!n.~ylvallia: 1905. Com. v. 
153 Ky. 424, 155 S. W. 721 (declaration as to Spohr. 211 Pa. 542. 60 At!. 1084 (declarations 
certain prior occurrences. excluded; the stating the defendant's conversation just 
precision with which the admissible and in- before shooting. in which he referred to his 
aamissible portions of the declaration are prior threat:; and arrest. admitted); South 
nicely dissected in this opinion shows the Carolina: 1895. State v. Petsch, 43 S. C. 132, 
utterly unreasonble nature of this limitation) ; 20 S. E. 993 (circumst.ances of preceding dis-
Maine: 1912. State V. Albanes. 109 Me. 199, pute, beginning two weeks before. semble, 
83 Atl. 548 (declarations as to threat:! of de- udmissible); Tennessee: 1911. Still v. Stntt'. 
fendant reported to deceased on the day of the 125 Tenn. 80, 140 S. W. 298 (threat relating 
killing. admitted); Michigan: 1910, People to a past occurrence. excluded); Texas: 1920. 
1'. Alexander, 161 Mich. 645. 126 N. W. 837 Hill V. State. 88 Tex. Cr. 179. 225 S. W. 521 
(statement as to prior trouble between the (wife-murder; wifc's declaration about prior 
parties. excluded); Missouri: 1903, Stat~ v. beatings. etc., excluded); Viroinia: 1912. 
Parker, 172 Mo. 191, 72 S. W. 650 (" I never Patterson v. Com., 114 Va. 807, 75 S. E. 737 
made any threat.s against him in my life". (declarations as to prior conduct, excluded); 
"I never had a quarrel with him", excluded, 1921, Pendleton v. Com.. Va. . 109 S. E. 
though the defendant had introduced evi- 201 (murder; dying declaration as to pre-
dence of recent threats by the deceased: this ceding circumstances. partly admitted. partiy 
ruling is absurd. and disfigures the law of evi- rejected); Trashington: 1897, State v. Moody. 
dence in Missouri, the more emphatically 18 Wash. Hi5, 51 Pac. 356 (declaration as 
because a new trial was ordered solely because to a prior threat of defendant, excluded); 
of the admission of these parts of the declara- 1919. State v. Swartz, 108 Wash. 21, 182 Pac. 
tion); 1909. State 1'. Kelleher, 224 Mo. 145, 954 (certain portions excluded. but too rigor-
123 S. W. 551 (declarations as to p,ior occur- ously); Wyoming: 1903, :Folcy v. State, 11 
ronces, excluded; unsound on the facts); Wyo. 464, 72 Pac. 627 (statement as to qunr-
Montana: 1911, State v. Crean, 43 Mont. 47, rels within the past two weeks, excluded). 
114 Pac. 603; New York: 1902, People 11. § 1435. I Accord: 1881, Reynolds v. State. 
Smith. 172 N. Y. 210, 64 N. E. 814 (declara- 68 Ala. 506; 1903, Fuqua v. Com., Ky .... 
tion as to an occurrence of three hours before 73 S. W. 782; 1883, Payne v. State. 61 Miss. 
the fatal injury. excluded; the ruling is un- 163; 1857. Donnelly v. State. 26 N. J. L. 627; 
sound); North Carolina: 1899. State r. 1916, People V. Barrios, 23 P. R. 772; 1905, 
Jefferson. 125 N. C. 712, 34 S. E. 648 (declara· Lyles v. State. 48 Tex. Cr. 119, 86 S. W. 763. 
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admission. The <necessity' to which the text-books and the cases refer is not the exigency of 
any particular case, but a public necessity, which civilized society feels the pressure of, for 
the protection of human life by the punishment of manslayers. . •• [The evidence] is com
petent, not in a particular case, where the defendant could not otherwise be convicted, but 
in all cases, no matter how ample the evidence of identification through other sources may be." 

This again shows the historical unsoundness of the spurious principle; for, 
had it originated in the reason given, the first and fundamental rule 'Would 
have been to distinguish between cases in which othcr evidence was or was 
not attainable. 

(2) Where the fact of the killing is conceded, the dying declaration, under 
the spurious principle, is by hypothesis unnecessary; nevertheless, this re
sult is not recognized; the declaration is admitted, even where the killing is 
conceded.2 

§ 1436. Foregoing Limitations Improper. All of the foregoing limitations, 
except the death of the declarant, are unsound; and for the following reasons: 

(1) The orthodox policy of the Hearsay exceptions in general (ante, § 1421) 
is to interpret the H necessity" for the e\·idence as meaning, not the absence 
of other evidence from alldJ source, but merely the absence of other evidence 
from the same source, i.e. the declarant. (2) The spurious principle, even 
so far as carried out, rests on wrong assumptions; for it is of as much conse
quence to the cause of justice that robberies and rapes be punished and torts 
and breaches of trust be redressed as that murders be detected; the notion 
that a crime is more worthy the attention of Courts dIan a civil wrong is a 
traditional relic of the days when cidl justice was administered in the royal 
courts as a purchased favor, and criminal prosecutions in the king's name 
were zealously encouraged because of the nnes which they added to the 
royal revenues. (3) The sanction of a dying declaration is equally effica
cious whether it speaks of a murder or a robbery or a fraudulent will; and 
the necessity being the same, the admissibility should be the same. (4) The 
spurious principle is recognized as unworkable in logical strictness, and, 
when fairly carried out, comes into conflict with convenience and good sense. 
(5) Its limitations are heresies of the last centur~', which have not e\'en the 
sanction of antiquity. They should be wholly abolished by legislation.1 

• 1886. State. v. Saunders. 14 Or. 305. 12 residue of a purchase price due to his testator; 
Pac. 441. Contra: 1895. Saylor v. Com .• 97 the sum paid was in dispute; the deceased 
Ky. 184. 30 S. W. 390. had made a statement, when on the point of 

§ 1436. 1 Courts have here and there ex- death. purporting to give "the truth about 
pressed dissatisfaction with these limitations: the sale of my farm to Mr. Fritz and Mr. 
1815. Taylor. C. J., in McFarland v. Shaw. 2 Beal"; held admissible. Benson, J.. diss.; 
N. Car. L. Repos. 105; 1861, Davis, J., in liberal and rational opinion by West, J.; "we 
Caujolle v. Ferrie, 23 N. Y. 94; 1869, McCay, are confronted with a restrictive rule of evi
J., in Wooten v. Wilkins. 39 Ga. 223; 1873, denee commendable only for ita age"; the 
Barrows, J., in State v. Wagner, 61 Me. 195; restrictionsJ positively repudiated seem to he 
1917, Grace, .J., in Ross v. Cooper. 38 N. D. the restriction (1) to criminal cases, (2) to 
173, 164 N. W. 679. homicide issues, (3) to the details of a specific 

In one jurisdiction the irrationality of these transaction). 
limitations has now been judicially recognized: Upon the policy of enlarging or retaining 
1914, Thurston v. Fritz, 91 Kan. 468, 138 Pac. the present arbitrary limitations of the Ex-
625 (action by an executor to recover the ception. see the following interesting dis-
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§ 1438 EXCEPTIONS TO THE HEARSAY RULE [CUAP. XLVII 

2. The Guarantee 

§ 1438. In general; Solemnity of the Situation. All Courts have agreed, 
with more or less difference of language, that the approach of death produces 
a state of mind in which the utterances of the dying person are to be taken 
as freed from all ordinary motives to mis-state. The great dramatist ex
pressed the common feeling long before it was sanctioned by judicial opinion.! 
In the following passages wiII be found the now classical sentences of the earlier 
English judges, ns well as later ones pointing out clearly how the situation 
supplies a circumstantial guarantee of accuracy equivalent to that of the tests 
of oath and cross-examination: 

'1789, EYRE, C. n., in Woodcock's C(l38, Leach Cr. L., 4th cd., 500: "The general prin
ciple on which this species of evidence is admitted is that they are declarations made in 
extremity, when the party is at the point of death and when every hope of this world is 
gone; when every motive to falsehood is silenced, and the mind is induced by the most 
powerful considerations to speak the truth; a situation so solemn and so awful is considered 
by the law as creating an obligation equal to that which is created by a positive oath admin
istered in a court of justice." 

1837, ALDERSON, D., in Ashton's Case, 2 Lew. Cr. C. 147: "When a party comes to the 
conviction that he is about to die, he is in the same practical state as if called on in a court 
of justice under the sanction of an oath, and his declarations as to the cause of his death 
!ire considered equal to an oath, but they arc neverthcless open to observation. For, 
though the sanction is the same, the opportunity of investigating the truth is very differ
ent, and therdore the aecused is entitled to every allowance and benefit that he may have 
lost by the absence of the opportunity of more full investigation by the means of cross
examination." 

1858, VOORHIES, J., in State v. Brunet/o, 13 La. An. 45: "The reason for the rejection of 
hearsay evidence is that the party against whom it militates has not hael the benefit of a 
cross examination, and because the declarant did not speak under the sanction of an oath. 
An exception to this rule obtains in cases of dying declarations, the sense of impending dis
solution being considered as offering the necessary guarantecs that the declaration is in 
accordance with the truth." 

1880, MULKEY, J., in Tracey v. People, 97 Ill. 106: "There are certain of the 
truth of dying declarations, growing out of the solemnity of the time and circumstances 
under which they are made, which in contemplation of law are supposed to compensate 
for the fact that they are not sanctioned by an oath and the party against whom they are 
used has had no opportunity to cross-examine." 

1896, GRAY, J., in People v. Craft, 148 N. Y. 631, 43 N. E. 80 (the trial judge told the 
jury that a dying declaration "is given all the sanction which the law can give toevidence"): 
"Dying declarations are of the nature of hearsay, or second-hand, evidence. . .• It never 
has bel;n, and it is not to be, supposed that they have all the guaranties which surround 
evidence given under oath in a court of justice. . ., It is, of course, true that such declara
tions are considered to be equal to an oath taken in a court of justice j but that is because 

cussion: Mr. Wilbur Larremorc. in American 
Law Review. XLI. 660 (Sept.-Oct., 1907): 
Mr. Wm. A. Purrington, in Bench and Bar, 
XI, 91 (Dec., 1907): Mr. Larremore again, 
in Bench and Bar, XII, 39 (Jan., 1908). 

, 14.38. 1 About 1595: Kino John, V, 4: 
Melun: .. Have I not hideous death within 

• my VIew, 

Retaining but a quantity of life, 
Which bleeds away, even as a {orrmm of wax 
Resolveth {rom his figure 'gainst the fire? 
What in the world should make me now deceive, 
Since I must lose the use oi 911 deceit? 
Why should I then be false, since it is true 
That I must die here and live hence by truth?" 
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of the circumstances surrounding them when made. It is assumed that, being made in ex
tremity, when the party is at the point of death, and believes that all hope in this world is 
gone, they have some guaranty for their truth, in view of the solemnity of the occasion, 
or as much as an oath in court would have. But it is clear that their value as evidence 
rests upon an assumption; and hence it is that, while the law recognizes the necessity of 
admitting such proof on a par with an oath in a court of justice, it does not and cannot re
gard it as of the same value and weight as the evidence of a \\;tness given in a court of jus
tice, under all the tests and safeguards which are there afforded for discovering the truth, 
the object of judicial inquiry; 2 for there the accused has the opportunity of more fully in
vestigating the truth of the evidence by the means of cross-examination, and the jury have 
the opportunity of observing the demeanor of the person whose testimony is relied upon. 
The power of cross-examination is quite as essential, in tile process of eliciting the truth, 
as the obligation of an oath; and where the life or the liberty of the defendant is at stake 
the absence of the opportunity for cross-examination is a serious deprivation; which differ
entiates in nature and in degree the evidence of a dying declaration from that which is direct 
and given upon the \\;t.ness stand. . .. Speaking in a strict sense, the sanction of an oath 
and the sanction of such declarations are deemed to be the same, when the state of mind of 
the person is considered; but, as it was said by Baron Alderson, in Ashton's Case, 'though 
the sanction is the same, the opportunity of investigating the truth is very different, and 
therefore the accused is entitled to e\'ery allowance and benefit that he may have 
lost by the absence of the opportunity of more full investigation by the means of cross
examination.'" 3 

Such being the nature of ~he guarantee, certain rules follow from the 
principle. 

§ 1439. Consciousness of the Approach of Death; Subsequent 
tion. As the guarantee consists in the subjective effect of the approach of 
death, the declarant should appear to have had a consciousness of the approach 
of death: 

1829, PARK, J., in R. v. Pike, 3 C. & P. 598: "We allow the declaration of persons 
• in articulo mortis' to be given in evidence, if it appear that the person making such I 
declaration was then under the deep impression that he was soon to render an account· 
to his Maker." 

1869, RAy, J., in Morgan v. State, 31 Ind. 199: "As this class of evidence forms an 
exception to tIle general rule; as there can be no cross-e~amination of the declarant; as 
the accused cannot often meet his accuser face to face; and as there must of necessity 
exist greater danger of abuse; it must dearly appear that the statements oi!ered in evi-" 
denee have been made under a full realization that the solemn hour of death has come."~{ 

• 

'Accord: 1905, People r. Thomson, 145 
Cal. 717, 79 Pac. 435; 1905, Zipperian t'. 

People, 33 Colo. 134, 79 Pac. 1018; 1904, 
Nordgren 1). People, 211 111. 425, 71 N. E. 
1042; 1911, People 1). Falletto, 202 N. Y. 494, 
96 N. E. 355; 1914, State v. Riley, 98 S. C. 
386. 82 S. E. 621 ("There is no presumption 
that (the declarant orl any witness will 
speak the truth; .•• [the declarant) haa 
in legal .)ontemplation been sworn and no 
more"). 

On this point, sec also a good opinion in 
Lambeth 1>. State, 23 Miss. 322, 358 (1852). 

l Compare also: 1844, Forrest v. Kissam, 7 

Hill N. Y. 474, Forrest, Sen.; 1852, Campbell 
1). State, 11 Ga. 374, Lumpkin, J.; 1855, 
Starkey 1). People, 17 Ill. 20, 21, Skinner, J., 
Scates. C. J.; 1858, Godfrey VI. State, 31 Ala. 
323, Rice. C. J.; 1859, State 1>. Terrell, 12 Rich. 
L. 329, O'Neall, J.; 1864, People 1). Sanchez, 24 
Cal. 17,24, SanderllOn, C. J.; 1868. Whitley 1). 

State, 38 Ga. 70. Harris, J.; 1871, Hill 1). 

State, 41 Ga. 503. Lochrane. C. J.; 1871. 
Com. 11. Roberts. lOS Mass. 301, Chapman, 
C. J.; 1872, State tI. Williams, 67 N. C. 14, 
Rodman, J.; 1892. Mattox tI. U. S .• 146 U. S. 
152, 13 Sup. 50. Fuller. C. J. 
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This consciousness must of course have been at the time of making the dec
laration.1 

It follows, on the one hand, that a subsequent change of this expectation of 
death, by the recurrence of a hope of life, does not render inadmissible a 
prior declaration made while the consciousness prevailed,2 although a repetition 
of the declaration during the subsequent inadequate state of mind would not 
be admissible;3 and, on the other hand, that a declaration made during an 
inadequate state of mind may become admissible by a subsequent affirmance 
of it made when the realization of impending death had supervened.4 

§ 1440. Certainty of Death. It follows, from the general principle, that 
the belief must be, not merely of the possibility of death, nor even of its 
probability, but of its certainty. A less stringent rule might with safety 
have been adopted; 1 but this is the accepted one. 

The tests have been variously phrased; there must be" no hope ofrecovery" ; 
" a settled expectation of death"; "an undoubting belief." 2 Thei!' general 

§ 1439. I 1835, R. v. Spilsbury, 7 C. & Case, 2 Lew. Cr. C. 149 (" I think myself 
P. 190; 1875, Walker v. State, 52 Ala. 195; in great danger"; excluded); 1881, R. v. 
1876, May v. State, 55 Ala. 41; 1857, Donnelly Osman, 15 Cox Cr. I, 3 ("a settled hopeless 
1>. State, 26 N. J. L. 618. expectation of immediate death "); 1888, R.I1. 

t 1881, R. v. Hubbard, 14 Cox Cr. 565; Gloster, 16 COlt Cr. 471, 476; 1909, Perry's 
1894, State v. Reed, 53 Kan. 767, 773, 37 Pac. Case, 2 Cr. App. 267, 2 K. B. 697 (" a 
174; 1893, State v. Shafier, 23 Or. 555, 560, settled, hopeless expectation of death "). 
32 Pac. 545. UNITED STATES: Alabama: 1902, Milton 1>. 

J 1896, Carver v. U. S., 160 U. S. 553, 16 State, 134 Ala. 42, 32 So. 653; 1904, Gregory v. 
Sup. 388; 1899. State v. Sadler, 51 La. An. State, 140 Ala. 16, 37 So. 259; 1916, Lightner 
1397, 26 So. 390 (statements made the day v. State. 195 Ala. 687. 71 So. 469; California: 
after admissible statements; excluded, be- 1880, People v. Hodgdon, 55 Cal. 77; 1881. 
cause consciousness of impending death was People 11. Taylor. 59 Cal. 648; 1882, People v. 
not shown to continue; an illiberal ruling). Gray. 61 Co.!. 175; Colorado: 1893, Graves v. 

41872, R. v. Steele, 12 Cox Cr. 168, 170; People. 18 Colo. 170, 176, 32 Pac. 63 (inad-
1894, Johnson 1:'. Statc. 102 Ala. 1. 16 So. 99 missible, if there is an expection of recovery) ; 
(even though it is not read over to him); Florida: 1870, Dixon v. State. 13 Fla. 640; 
1904, Sims v. State, 139 Ala. 74. 36 So. 138; 1896, Lester v. State, 37 Fla. 382, 20 So. 2S2 
1901, Wilson v. Com.. Ky. ,60 S. W. 400; ("no hope whatcver", "entircly without 
1902. Smith v. Com .• 113 Ky. 19,67 S. W. 32; hope"); 1901, Green v. State. 43 Fla. 552. 30 
1920, Jackson v. Com .• 189 Ky. 68, 224 S. W. So. 798; Illinois: 1902. Collins v. People, 194 
649; 1894, State v. E\'ans, 124 Mo. 397. 409, Ill. 506, 62 N. E. 902; Kamas: 1872, State v. 
28 S. W. 8; 1901. State v. Garth, 164 Ky. Medlieott, 9 Kan. 288; Kentucky: 1904, 
553, 65 S. W. 275; 1910, State v. Peacock, Brown v. Com., Ky. -, 83 S. W. 645; 1912, 
58 Wash. 41, 107 Pac. 1022 (but requiring Biggs v. Com .. 150 Ky. 675, 150 S. W. 803 
great certainty in the declarant's reference ("ho had a little hope"; excluded); Louisiana: 
to the prior statement). 1904, State v. Harris, 112 La. 937. 36 So. 810 

Contra: 1901, Harpor v. State, 79 Miss. ("Bill Harris is my friend, and I don't want 
575, 31 So. 195 (no authority cited). nothing done to him"; excluded); 1904, 

§ 1440. I In the following cases a strong State v. Gianfala, 113 La. 463, 37 So. 30; 
probability only was required: 1765, Lord Maryland: 1901, Worthington v. State, 92 Md. 
Byron's Trial. 19 How. St. Tr. 1205, 1206, 222,48 At!. 355; Massach<.uleits: 1781, Com. v. 
semble; 1840, R. v. Perkins, 9 C. & P. 395 Roberts, 108 Mass. 301; Michigan: 1896, 
(before thirteen judges). People v. Beverly, 108 Mich. 509, 66 N. W. 

I Examples: ENGLAND: 1826. R. v. Craven, 379; 1896, People v. Weaver, 108 Mich. 649, 
1 Lew. Cr. C. 77 (" I am afraid, doctor, I shall 66 N. W. 567 (" I make these statements in 
never get better"; admitted); 1831, R. v. full view of my probable death"; admitted); 
Crockett, 4 C. & P. 544; 1829, R. v. Simp- Mississippi: 1901, Harper v. State, 79 Miss. 
son, 1 Lew. Cr. C. 78 (" I fear I am in great 575, 31 So. 195; 1912. Fannie v. State, 101 
danger"; admitted); 1837, Ashton and Miss. 378, 58 So. 2 ("make haste and get the 
Thorneley's Case, 2 Lew. Cr. C. 147 ("I think doctor, I am going to die"; excluded); New 
I will not recover", after a similar statement York: 1903, People v. Conklin, 175 N. Y. 
by the surgeon; admitted); 1838. Errington's 333, 67 N. E. 624; South Carolina: 1900, 
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effp.ct is the same. The essential idea is that the belief should be a positive 
and absolute one, not limited by doubts or reserves; so that no room is left 
for the operation of worldly motives: 

1851, PIGOT, C. B., in R. v. Moone.ll, 5 Cox Cr. 318: "These declarations would not be 
evidence unless she was under a clear impression that she was in a dying state." 

1860, WILLES, J., in R. v. Peel, 2 F. & F. 22: "There must be a settled, hopeless expec
tation of death in the declarant." 

1869, R. v. Jenkins, L. R. 1 Cr. C. R. 192; KELLY, C. B.: "The result of the cases is that 
there must be an unqualified belief in the nearness of death, a belief without hope that 
the declarant is about to die." BYLES, J.: "The authorities show that there must be no 
hope whatever." 

1888, BEASLEY, C. J., in Peak v. State, 50 N. J. L. 222, 12 At!. 701: "[The declarant] 
shall have a complete conviction that death is at hand. . .. Death, shortly to ensue, 
must be an absolute certainty, so far as the consciousness of the person making the dec
laration is concerned." 

§ 1441. Speediness of Dea.th. It follows, also, that the expe~tation must 
be of a speedy death. All men are mortal, and know it. An expectation of 
ultimate but distant death is obviously, in experience, not calculated to pro
duce that sincerity of statement which is desired. Nevertheless, no defini-i 
tion of time can be fixed; the determination must vary with each case, after 
all the circumstances are considered: 1 

1829, HULLOCK, fl., in R. v. Van Blllcltell, 3 C. & P. 631 ~ "A man may receive an in
jury from which he may think that he shall ultimately 'never recover'; but still that 
would not be sufficient to dispense with an oath." 

1869, BYLES, J., in R. v. Jenki7l.l', L. R. 1 Cr. C. R. 193: "In order to make a dying decla
ration admissible, there must be an expectation of impending and almost immediate death." 

But the actual period of surm1Jal after making the declaration is immaterial. 
The necessary element is a subjective one, the declarant's expectation; 

State v. Jaggers, 58 S. C. 41, 36 S. E. 434; 23 So. 77 (that he "said he would die", insuffi-
Tennessee: 1848, Smith v. State, 9 Humph. 17 cient; but" believed he would soon die", suffi-
(" fully conscious of that fact, not as a thing cient); D. C. 1893, U. S. v. Schneider, 21 
of surmise r.ud coniecture or apprehension, D. C. 381, 404 (" speedily"); Fla. 1896, 
but as a fiXl·d and inevitable fact "); 1853, Lester v. State, 37 Fla. 382, 20 So. 232 (" im- I 
Brakefleh111. f;tate, 1 Sneed 218; Texa.s: 1905, minent and inevitable "); IU. 1905, Brom II. 

Crll\'en v. State, 49 Tex. Cr. 78, 90 S. W. 311. People, 216 Ill. 418, 74 N. E. 790 (stlltement 
AskiniJ for a physician does not nec(1ssarily excludcd on the facts); 1911, People v. 

show that there is hope of rtlcovcry: 1844, Cassesse, :!;; I Ill. 422, 96 N. E. 274 (excluded 
R. v. Howell, 1 Dellison Cr. C. 1; 1894, Mc- on the facb); Kan. 1920, Vassar v. Swift & ! 
Queen v. State. 103 Ala. 12, 15 So. 824; 1904, Co., 106 Kan. 836, 189 Pac. 943 ("impending 
Pitts v. State, 140 Ala. 10, 37 So. 101; 1904, and certain "); Ky. 1895, Saylor v. Com., 
State v. Bordelon. 113 La. 690, 37 So. 603; 97 Ky. 184, 30 S. W. 390 (" !shall not get weU" ; 
1904. Hawkins v. State, 98 Md. 355, 57 At!. 27; excluded on the facts); La. 1898, State v. 
1894. State v. Evans, 1241\,10. 397, 28 S. W. 8. Ashworth, 50 La. An. 94, 23 So. 270 ("bound! 
Contra, but unsound: 1892, Matherly v. to die", "could not live much longer"; re-
Com., Ky. " 19 S. W. 977. ceivcd): Mo. 1893, State v. Welsor, 117 Mo. 

§ 1441. 1 Enu. 1881, R. v. Osman, 15 Cox 570, 579, 21 S. W. 443 ("immediate dissolu-
Cr. I, 3 (" immediate death "); 1888, R. v. tion "); R. I. 1897, State v. Dalton, 20 R. I. 
Gloster, 16 Cox Cr. 471, 477 (same); U. S. 114, 37 At!. 673 ("impending ", not neees-
Ala. 1858, IIIcHugh v. State, 31 Ala. 323 sarily "immedillte"); P. I. 1914, U. S. v .. 
(" that despair which is naturally produccd Mallari, 29 P. I. 14, 19 (three days; ad-
by an impression of almost immediate dis- mitted): S. C. 1914, State ." Riley, 93 S. C. 
solution "); 1898, Titus v. State, 117 Ala. 16, 386, 82 S. E. 621. 
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and the subsequent duration of life, whatever it may turn out to be, has no 
relation to his state of mind when speaking: 

1857, POLLOCK, C. B., in R. v. Reaney, 7 Cox Cr. 209, 212: "In truth, the question does 
not depend upon the length of interval between the death and the declaration, but on the 
state of the man's mind at the time of making the declaration and his belief that he is in 
a dying state." 

Accordingly, there seems to be no case in which the time of survival was 
deemed to exclude the declaration; and nnious periods have been passed 
upon as not too long.2 

§ 1442. Consciousness of approaching Death; how detel'mined. In ascer
taining this consciousness of approaching death, recourse should naturally be 
had to all the attending circumstances. 

It has been contended that only the statements of the declarant himself could 
be considered for this purpose; or, less broadly, that the nature of theinjury 
alone could not be sufficient, i.e., in effect, that the declarant must have shown 
in some way by conduct or lau/:,l"uage that he knew he was going to die. This, 
however, is without good reason. 1Ne may avail ourselves of any means of 
inferring the existence of such knowledge; and, if in It given case the nature 
of the wound is snch that the declarant must have realized his situation, 
our object is sufficiently attained. Such is the settled judicial attitude: 1 

• 1834, R. D. Bonner, 6 C. & P. 3S6: 18(j(j, 18(j6, Lester v. State. 37 Fla. 382, 20 So. 232: 
R. v. Bernadotti, 11 Cox Cr. 316 (nearly three Ga. 1852, Campbell v. Stute, 11 Ga. 377; 
weeks' sun'ival; admitted); 1893, Boulden 1>. 1878, Dumas D. State. 62 Ga. 58; 1902, Young 
State. 102 Ala. 78, 84, 15 So. 341 (two months' 1'. State, 114 Ga. 849, 40 S. E. 1000; 1!l20. 
sun'ival: admitted); 1880, Jones 1>. State. 71 Jones 1>. State, 150 Ga. 775. 105 S. E. 195: 
Ind. 74; 1902, Burton v. Com.. Ky. ,70 1922, Thompson v. State, Gu. ,Ill S. E. 
S. W. 831 (death cleven days Inter; udmitted); 651; Haw. 1893, Govt. 1>. Hering, (j Haw. 181, 
1920, Jackson 1>. Com., 189 Ky. 68, 224 S. W. 188; Ill. 1865, Murphy v. People, 37 Ill. 447, 
649 (27 days; admitted); 1879, State~. 456, 8emble; Ind. 1869. Morgan v. Stute, 31 
Dalliel, 31 La. An. 95; 1862, Com. v. Cooper, Ind. 199; 1905, Gipe v. State, 165 Ind. 433, 
5 All. Mass. 497; 1871, Com. 1>. Roberts, 108 75 N. E. 881; 1907, Williams 1>. State, 1G8 
Ma~s. 301; 1879, Com. v. Haney, 127 Mass. Ind. 87, 79 N. E. 1079; Ia. 1877, State v. 
457; 1897, State v. Craine, 120 N. C. 601, Elliott, 45 11\.488: Ky. 1888, Peoples v. Com., 
27 S. E. 72 (five months before death, ad. 87 Ky, 496, 9 S. W. 509, 810; 1889, Com. v. 
mitted); 1896, Moore v. State, 96 Tenn. 209, Matthews, 89 Ky. 292, 12 S. W. 333; 1907, 
33 S. W. 1046 (five days before death; ad· Kennedy v. Com., 30 I{y. L. 1063, 100 S. W. 
mitted); 1921, Walker 11. State, 88 Tex. Cr. 242; 1915, Alsop 1>. Com., 1G4 Ky. 171, 175 
389,227 S. W. 308 (six weeks); 1875, Swisher's S. W. 7 (quoting the above passage); 1918, 
Case, 26 Gratt. Va. 971. Ulrich D. Com., 181 Ky. 519, 205 S. W. 586; 

§ 1442. 1 Accord: CAN. 1873, R. 1>. Smith, La. 1857, State v. Scott, 12 La. All. 274; 1895, 
23 U. C. C. P. 316; U. S. Federal: 1892, Mat- State 1'. Jones, 38 La. An. 792, 18 So. 515; 
tax v. U. S., 146 U. S. 140, 151, 13 Sup. 50; Mass. 1871, Com. v. Roberts, 108 Mass. 301; 
1897, Carver 1>. U. S., 164 U. S. 694, 17 Sup. Mich. 1882, People v. Simpson, 48 Mich. 477, 
228 (the administration of extreme unction 12 N. W. 662; Miss. 1895, Bell v. State, 7 
by a priest, admitted to show that the deceased Miss. 507, 17 So. 232; Mo. 1894, State 11. 

knew ahe was dying); 1898, Re Orpen, 8a Evans, 124 Mo. 397, 28 S. W. 8; Mont. 1893, 
Fed. 760, 764; Ala. 1849, McLean v. State, State 11. Russell, 13 Mont. 164, 168, 32 Pac. 
16 Ala. 672, 674; Ark. 1841, Dunn v. State, 854; 1911, State 11. Crean, 43 Mont. 47, 114 
2 Ark. 247; 1900, Newberry v. State, 68 Ark. Pac. 603; Nebr. 1895, Colline v. State, 46 Nebr. 
355,58 S. W. 351; Ariz. 1897, Wagoner v. 37,64 N.W.432;Nev.1905,Statev.Roberts,28 
Terr., 5 Ariz. 175, 51 Pac. 145; Cal. 1882, Nev. 350, 82 Pac. 100: N. J. 1857, Donnelly ~. 
People 1>. Gray, 61 Cal. 175; Conn, 1894, State, 26 N. J. L. 500, 618; 191G, State 1>. 

State 1>. Cronin, 64 Conn. 293, 302, 29 At!. 536 Bovino, 89 N. J. L. 586, 99 Atl. 313; N. M. 
("Lord, have mercy"); Del. 1913, State 1>. 1910, Terr. 1>. Eagle, 15 N. M. 609, 110 PIlC. 
Van Winkle, 4 Del. 132, 86 At!. 310; Fw.. 862; N. C. 1855, State v. Shelton, 2 Jones L. 
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1789, EYRE, C. B., in Woodcock's CCMe, Leach Cr. L., 4th ed., 500: "My judgment is 
that inasmuch as she was mortally wounded and was in a condition which rendered al
most immediate death inevitable; as she was thought by every person about her to be 
dying, though it was difficult to get from her particular explanations as to what she thought 
of herself and her situation; her declarations made under these circumstances ought to be 
considered by a jury as being made under the impression of her approaching dissolution; 
for, resigned as she appeared to be, she must have felt the hand of death and must have con
sidered herself as a dying woman." 

1790, R. v . • fohn, I East's Cr. L. c. 5, § 124, p. 358: all the judges agreed that "if a 
dying person either declare that he knows his danger, (lr it is reasonably to be inferred from 
the wound or state of illness that he was sensible of his danger, the declarations are good 
evidence." 

1850, D.\RGAN, C. J., in Oliver v. State, 17 Ala. 594: "The Court must look to all the 
circumstances under which they were made; and if they be sufficient to induce the belief 
that the deceased made them under the sense of impending death, the declarations are 
admissible." 

It must be said, however, that in ascertaining generally the existence of a 
knowledge of approaching death, Courts are now and then found making 
rulings at which common sense revolts. Moved either by a disinclination to 
allow the slightest flexibility of rule on applying principles to circumstances 
or by a general repugnance to exceptions to the Hearsay rule, they have 
recorded decisions which can only be derided by laymen and repudiated by 
the profession.:! It is the narrow and over-cautious spirit of such decisions 

360; Or. 1893. Rt.utc r. Fletcher. 24 Or. 295. to prepare for death; she had not told any per-
297. 33 Pal'. 575; 1903. State D. Gray. 4a son that she knew she was dying; but she had 
Or. 446. 74 Pac. 927; Pa. 1858, Kilpatrick r. been heard recommending Iter soul to God"; 
Com .• 31 Pa. 215; 1922. Com. v. Puntario. 271 Pigot. C. B .• held that the proof of her being 
1'u.501,115Atl.831 (approving the text above) ; aware that she wus dying was not sufficient); 
Ten/I. 1848. Smith v. State. 9 Humph. 20; 1852. R. v. Nicolas, 6 Cox Cr. 121 (testimony: 
1914, J(J\lny v. St.n.te, 130 Tenll. 286, 170 S. W. "I believe he knew he was dying. I cannot 
58; Tex. 1916, McKinney v. St~te. 80 Tex. recollect that he said anything about dying 
Cr. 31. 187 S. W. 960; Va. 1831. Vass' Case. before he began his statement. As he finished 
3 Leigh 863. it, he sait}, • Oh. God! I am going fast; I am 

Contra. semble: 1875, R. v. Morgan. 14 too far gone to Bay any more'''; Cresswell. 
Cox Cr. 337 (Denman. J .• and Cockburn. J.:" It being possible that this man d:d not 
C .T.. thought that" there was no case in which discover the extent of his weakness till he had 
the judge had admitted the statement entirely made the statement, and that it was only after 
uvon an inference drawn from the nature he had made it he for the first time discovered 
of the wound itself and from giving the de- that he was going fast, there is not. eonse
ceased credit for ordinary intelligence as to quentIy, that clear ascertainment of his con
its natural results". and offered to reserve sciousness of his st.n.te, before he made it. to ren
the case. hut the evidence was withdrawn; der it admissible"); 1904. State v. Knoll, 69 
here the man's head was all but cut ofT. the Kan. 767. 77 Pac. 580 (the deceased was as
windpipe and chief blood-vessels severed: saul ted on Feb. 19, died on Mar. 23. and deeillred 
being una hie to speak. he motioned for paper on Mar. 7 .. any hour. any day. he might die. 
and wrote on it; he died in ten minutes after and he had to die of the whipping of John K."; 
writing; query. whether any but two lawyers a priest administered the last rites; his declara
could have doubted that the man was aware of tion was excluded; .. there is nothing indicat
his horrible plight?). ing that he considered death imminent"; a 

So. also. if the statement is taken in writino brilliant' tour de force' in judicial J'C88Oning). 
(post, § 1450). the writing need not contain a Sccalsothefollowing: 1835.R.II.Spilsbury. 
statement of the expectation of death: 1847, 7 C. & P. 190; 1848, Smith II. Stnte, 9 Humph. 
R. 1>. !Iunt. 2 Cox Cr. 239; 1897. People II. Tenn. 22. 21; 1854. R. II. Peltier. 4 Low. Can. 
Yokum. 118 Cal. 437. 50 Pac. 686. semble; 22. 
1897. Austin v. Com., Ky. .40 S. W. 905. For an example of liberal treatment, see 

: 1851. R. v. Mooney. 5 Cox Cr. 318 (the evi- Peoples "D. Com .• 87 Ky. 495. 9 S. W. 509. 810 
dence was that" the clergyman had warned her (1888). 
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which tends to stunt the free development and application of living princi
ples, to hamper the administration of justice, and to undermine public con
fidence in legal procedure; and no opportunity ought to be omitted of pro
testing against the manifestations of this spirit. 

No rule can here be laid down.3 The circumstances of each case will show 

• In the following cases various states of 46: KansCUl: 1902. State v. Morrison. 64 Kiln. 
fact. useless as precedents. were passed upon: (lG9. GS Puc. 48; 1905. State v. Bonur. 71 Kan. 
the profession should not hnve been burdened 800. 81 Pac. 450. 4S4; W18. Stnte v. Smith. 
by a judicial opinion on them: 103 I(an. 148. 174 Pac. 551; Kenlllcky: 1898. 

ENOLAND: 18G5. R. v. Smith. 10 Cox Cr. Jones v. Com.. Ky. .46 S. W. 217; 1901. 
82. 95; 1866. R. v. Forester. ib. 3G8; 1868. Barnes v. Com .• 110 Ky. 348. 61 S. W. 733; 
R. v. Mackay. 11 Cox Cr. 148; 1887. R. v. 1904. l\Iartin v. Com.. Ky. • 78 S. W. 
Smith. 16 Cox Cr. 170. 1104; 190:'. Com. v. Hargis. 124 Ky. 356. 99 

CANADA: 1897, R. v. Woods, 5 Br. C. 585, S. W. 348; WlO. Tihhs r. Com .. 13S Ky. 558. 
589; 1903. R. v. Louie, 5 Br. C. I, 7: 1910, 128 S. W. 871; 1913. Daniel v. Com., 154 
R. v. Walker. 15 Br. C. 100; 1906, R. v.Magyar. Ky. 601. 157 S. W. 1127; WIS. Alsop r. Com., 
7 N. W. Terr. 491; 1907, R. v. Sunfield, 15 164 Ky. 171. 175 S. W. 7 (quoting the above 
Onto L. R. 252. passage); 1916. Allen ". Com .• 168 Ky. 325, 

UNITED STATES: .4labama: 1892, ,Justice 1l'l2 S. W. 176; 1917. Postell r. Com., 174 
v. State, 99 Ala. 180, 182. 13 So. 658; 1895. Ky.272.192S. W.39; 1922Spencerv.Com .• 194 
Cole II. State. 105 Ala. 76. 16 So. 762; 1895. Ky. 699. 240 S. W. 750; Louisiaru:: 1896. 
Clark v. State. 105 Ala. 91. 17 So. 37; 1898. Stllte V. Smith. 48 La. An. 533, 19 So. 452; 
Fuller I). State. 117 Ala. 36. 23 So. 688; 1899. 1899. State t. Sadler. 51 La. An. 1397. 26 So. 
Dubose.". State. 120 Ala. 300, 25 So. 185; 1900. 390; 1904. Stllte V. Brown. III LIl. 696. 35 So. 
Gibson V. State. 126 Ala. 59, 28 So. 673; 1903. 818; 1904. State v. Bordelon. 113 La. 690. 37 
Smith I). State. 136 Ala. 1. 34 So. 168; 1904. So. 603; 1905. State V. Daniels. US Ln. 59. 
Walker V. State. 139 Ala. 56. 35 So. 1011; 38 So. 895; Maine: H119. State II. Bordeleau. 
1907, McEwen v. State. 152 Ala. 38. 44 So. 118 Me. 424. 108 Atl. 464; Maryland: 190·1. 
619; 1909. Parker v. State. 165 Alii. 1. 51 So. Hawkins.". State. 98 Md. 355. !j7 Atl. 27; 
260; Arka'Mll8: 1893. Evans V. State. 58 .II! assac}l1Isclls: 1895. Com. V. Brewer. 1(;4 
Ark. 47. 54. 22 S. W. 1026; 1907, Fogg T. Mllss. 577. 42 N. E. 92; Michigan: 1899. 
State. 8! Ark. 417. 99 S. W. 537; 1921. Free- People v. Lonsdale. 122 Mieh. 388. 81 N. W. 
man v. State. 150 Ark. 387. 234 S. W. 267; 277; 1914. People V. Christmns. 181 Mich. 
California: 1899. People v. Fuhrig. 127 Cal. 634. 148 N. W. 369; Miss'issippi: 1895. 
412.59 Pac. 693; 1901. People v. Lem Deo. Bell V. State. 72 Miss. 507. 17 So. 232: 1898. 
132 Cal. 199. 64 Pac, 265; 1903. People v. Lipscomb V. State. 75 Miss. 559. 23 So. 210. 
Dobbbs. 138 Cal. 694. 72 Pac. 339; Colorado: 230. 76 Miss. 223. 25 So. 158; 1898. Joslin 
1905. Zipperian "'. People. 33 Colo. 134. 79 I'. State. i5 Miss. 838. 23 So. 515; 1905. Ashley 
Pac. 1018; 1918. Garcia v. People. 64 Colo. v. State.· Miss. • 37 1:lo. 960; 1905. Pryor 
172. 171 Pac. 754; Florida: 1900. Richnrd v. V. State. Miss. • 39 So. 1012; Missouri: 
State. 42 Fla. 528, 29 So. 413; 1909. Copeland 1893. State V. Umble. 115 Mo. 452. 461. 22 
V. State. 58 Fla. 26. 50 So. 621; 1913. Bennett S. W. 378: 1893. State v. Johnson. 118 Mo. 
v. State. 66 Fla. 369, 63 So. 842; Georgia: 189S 491.503,24 S.W. 229; 1894. Stntet'. Nocton, 121 
Parks V. State. 105 Ga. 242. 31 S. E. 580; 1900. Mo. 537. 549. 26 S. W. 551; 1899. State V. 
Wheeler V. State. 1I2 Ga. 43, 37 S. E. 126; Garrison. 147 Mo. 548. 49 S. W. 508; 1905. 
1905. Anderson V. State, 122 Ga. 161. 50 S. E. State v. Brown. 188 Mo. 451. 87 S. W. 5l!l; 
46; 1911. Glover V. State. 137 Ga. 82. 72 S. 1905, State v. Craig. 190 id. 332. 88 S. W. 641; 
E. 926; Idaho: 1916. State V. Fong Loon. 29 1907. Stllte v. Kelleher. 201 Mo. 614. 100 S. W. 
Ida. 248,158 Pac. 233; Illinois: 1894. Simons 470; 1910, State v. Colvin. 226 Mo. 446. 126 
V. People, 150 Ill. 66. 73. 36 N. E. 1019; 1897, S. W. 448; 1915. State V. Thomlls. Mo.'. 
Kirkham I). People. 170 III. 9. 48 N. E. 465; 180 S. W. 886; 1918. State r. Livingston. . 
1901, Hagenow V. People, 188111.545.59 N. E. Mo. ,204 S. W. 262; 1920. State I). Rozell. 
242; 1908, Board V. Provident H. & T. S. Mo.. 225 S. W. 931; 1922. State V. 

Ass'n, 233 Ill. 216, 84 N. E. 218; 1920. Pea- Shannon, Mo.·. 237 S. W. 466; 1922. 
pie v. Haensel. 293 III. 33. 127 N. E. 181; Stllte V. Gore, Mo. ' . 237 S. W. 993; M on-
1922, People I). Savant. 301 Ill. 225. 133 N. E. laTla: 1910. State V. Byrd. 41 Mont. 585. 
775; Indiana: 1900. Green v. State, 154 Ind. III Pac. 407; Nebraska: 1895. Basye 1'. 

655.57N.E.637; Iowa: 1898. Statev. Young. Stnte. 44 Nebr. 261. 63 N. W.811; NelD YOI'k: 
104 la, 730. 74 N. W. 693; 1902, State V. 1908. Ppoplc v. Del Vermo. 192 N. Y. 470. 85 
PhiIlips. lI8 Ia. 660. 92 N. W. 876; 1903. N. E. 690; NOl'lh Carolina: 1893. State v. 
State v. Dennis. lI9 Ia. 688. 94 N. W. 235; Whitt. 113 N. C. 7lil. 720. 18 S. E. 715; 1896. 
1922, State II. Brooks. 192Ia. lI07. 186 N. W. State v. Finley. 118 N. C. lI61, 24 S. E. 495; 
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policy to 
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§ 1443. Revengeful Feelings i Theological Belief. 1 t remains to examine 
more closely the nature of the circumstantial guarantee of trustwortlliness. 
It is separable (as ma~' be seen from the juuieial language already quoted) 
into three elements. (1) The declarant, being at the point of death, " must 
lose the use of all deceit" . in Shakspearc's phrase. There is no longer any 
temporal self-serving purposc to be furthered. (2) If a belief exists in a 
punishment soon to be inflicted b~' a Higher Power upon human ill-doing, the 
fear of this punishment will outweigh any possible moti\'(~ for deception, and 
wiII even counterbalance the inclination to gratify a possible spirit of rc\·cnge. 
(3) Even without such a belief, there is a natural and instinctive awe at the 
approach of an unknown future, a physical re\'ulsion C'ommon to all men, 
irresistible, and independent of theologica I belief. In \'icw of these three 
elements, what may be laid down as to the eondition of the declarant's mind 
at this moment before dissolution? 

First, the declarant may exhibit such strong feelil}gs of llatred or ret'enge 
that the effect of ali the above influences appears to be lacking. If he is in 
such a frame of mind, the supposed guarantee of trustworthiness fails, and 
the declaration should not be admitted: 1 

1896. State ~. Mace. 118 N. C. 1244. 24 S. E. 88 S. E. 20: 1918. State ~. Brown. 108 S. C. 
798: 1905. State ». Teachey. 138 N. C. 587. 490.95 S. E. 61; South Dakota: 1910. State 11 • 
50 S. E. 232; 1912. State 11. Watkins. 159 Swenson. 26 S. D. 589. 129 N. W. 119; Ten
N. C. 480. 75 S. E. 22: Oklahoma: 1909. nessl'e: 1896. Lemons r. Stllte. 97 Tenn. 560. 
Bilton v. Terr .• 10k!. Cr. 560. 99 Pac. Hl3; 37 S. W. 552; 1918. Dickason v. State. 139 
1910. Hawkins 11. U. S .• 3 Ok!. Cr. 051. lOS Tenn. 601. 202 S. W. 922; Texa8: 189·1. 
Pac. 561; 1915. Morehead v. State. 12 Okl. Cr. Meyers V. State. 33 Tex. Cr. 204. 216. 26 S. W. 
62. 151 Pac. 1I83; 1917. Pa<!en v. State. 13 196; Viroinia: 1901. O'Boyle v. Com .• 100 
Ok!. Cr. 585. 165 Pac. 1155; 1917. Williams 11. Va. 785.40 S. E. 121; 1912. Patterson 11. Com .• 
State. 13 Okl. Cr. 189. 163 Pac. 279; 1919. 114 Va. 807. 75 S. E. 737; Wll8hinoton: 1894. 
Thompson V. State. 16 Ok!. Cr. 716. 184 Pac. State v. Eddon. 8 Wash. 292. 298. 36 Pac. 139; 
467; 1920. PalmeTl1. State. Okl. Cr. • 187 1901. State 11. Power, 24 Wash. 34. 63 Pac. 
Pac. 502; 1920. Williams V. State. Okl. Cr. 1112; Wiscon8in: 1901. Hughes 11. State. 109 
. • 188 Pac. 890; 1921. Canty 11. State. Wis. 397, 85 N. W. 333. 
Okl. Cr. • 201 Pac. 531; 1922. Dick 11. In the following courts the determination 
State. Ok!. Cr. • 205 Pac. 516; Oreoon: of the trial iudoe is said to control: 1904. Sims 
1874. State 11. Garrand. 5 Or. 216. 218; 1904. v. State. 139 Ala. 74. 36 So. 138; 1907, WiI
State 11. Gray. 43 Or. 446. 74 Pac. 927; Penn- Iiams v. State. 168 Ind. 87, 79 N. E. 1079; 

. 8ylvania: 1894. Com. 11. Silcox. 161 Pa. 484. 1899. Baker V. Com., . Ky. . 50 S. W. 54: 
497. 29 At!. 105; 1895. Com. 11. !\fib, 171 Pa. 1896. Com. 11. Bishop. 165 Mass. 148,42 N. E. 
273. 33 At!. 65: Philippine 181and8: 1906. 560; 1895. Basye 11. State, 44 Nebr. 261, 63 
U. S. 11. Montes. 6 P. I. 443; 1908. U. S. v. Mo. 811; 1906. State 1:. Monich, 74 N. J. L. 
Castellon, 12 P. 1. 160; 1909. U. S. 1'. Gil. 522, 64 At!. 1016 (the only question on review 
13 P. 1. 530: 1911. U. S. v . • Takan Tucko, is whether there was any evidence to support 
20 p. 1. 235; 1912. U. S. 11. Ramos. 23 P. 1. the finding of admissibility). 

. 300. 307; South Carolina: 1880. State V. § 1443. 1 1914, Reeves v. State, - Miss. -. 
Belcher. 13 S. C. 459. 463; 1896. State V. 64 So. 836. 
Arnold. 47 S. C. 9. 24 S. E. 926; 1900. State v. In Pendleton V. Com.. Va. (1921), 
Taylor, 56 S. C. 3GO, 34 S. E. 939; 1908. State 109 S. E. 201, the Court takes occasion to 
11. McCoomer. 79 S. C. 63. 60 S. E. 237; 1908. correct a view expressed in PattersQ.ll 11. Com .. 
State v. Gallmnn. 79 S. C. 229, 60 S. E. 682; 114 Va. 816. 75 S. E. 740. where the above 
1908. Statc V. Franklin. 80 S. C. 3a2. 60 S. E. text was cited, but without foundation. in 
95a: 1916, State V. Thomas, 103 S. C. 316. support of that view. 
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§ 1443 EXCEPTIONS TO THE HEARSAY RULE [CHAP. XLVII 

1880, MULKEY, J., in Traty \'. People, 97 III. to.'5: "The fact sought to be shown [pro
fane language! was important in another point oC view. It strikes at the very Coundation 
oC the reasons upon which dying ueclarations arp. aumitted at all. There are certain guaran
ties oC the truth oC dying declarations, growing out of the solemnity of the time and circum
stances under which they are made .. " It was c1earl~' the right oC the accused to show 
.•. that the deceased in making the stuternl'nt was not in that r~ame oC mind which the 
law presupposes and requires in such cascs, ... thllt the dcceaseci ... was in a reckless. 
irreverent state of mind, and entertained feelings of ill-will and hostility towards the ac
cused." 

Secondly, if we suppose the second element to be essential, and not merel~' 
usual, then Ii theological brluj of a parti(,ular sort a belief in a punish
ment in a future state . must be required. Yet if (as seems better) the 
third clement· the ph.ysical revulsion peculiar to tile moment . is to be 
regarded as the essential clement of the guarantee, then the theological belief 
is immaterial. This distinction has not been expressly passed upon by the 
Courts. The majority of the few {'ases hold that the theological belief is 
materiaJ.2 

But this question must be distinguished from that of the declarant's 
capacity to take an oath. If in the jurisdiction It witness is no longer affected 
by the common-law rule requiring an oath and the capaci(v to take an oath, 
i.e. the possession of a specific theological belief (post, § 1829), the declarant's 
belief is imrnllteriaJ in determining his oath-capacity. But even where this 
common-law rule is abolished, his belief may still become material, with 
reference to the admissibility of this specific class of declaration. In severa] 
cases, howe\'er, the Courts, ignoring this double aspect of the question, ha"e 
been satisfied with pointing out the abolition of the common-law rule affecting 
capacity to take the oath, and have without further question admitted the 
declarations.3 In a few cases it is said that the declarant's belief goes only to 

'1829. R. v. Pike. 3 C. &: P. 598 (Park. 
J.: "As this child was but four years old. it 
is quite impossible that she. howe\'cr preco
cious in her mind. could hu\'c had that idea 
of a future stute which is necessary to make 
euch a declaration admissible. . . . [Her re
mark) does not show that she had any idea of 
a future state; indeed. I think that from her 
age we must take it that she could not possibly 
have had any idea of that kind "); 1880. 
Tracy v. People. 97 Ill. 105 (Mulkey. J.: "The 
vital inquiry before thc Court was as to the 
real condition of the mind of the deceased when 
making the statement under consideration. 
.•. The use of profane langUage immediately 
preceding the statement is hardly to be rec
onciled with the assumption that he Will! at 
tho time of souud mind and. impressed with a 
sense of almost immediate death .. " It is 
hard to realize how any Sane man who belie\'es 
in his accountubilit~· to God can be indulging 
in profanity when tit the 8ame time he really 
believes that in u few short hours at most 
he will be called upon to appear before Him 
to answer for the deeds done in the body"). 

Accord: 1840. R. ~. Perkins. 9 C. & P. 395 
(dying declaration of a child of ten received; 
here he said that he expected" to go to hell if 
he told a lie. and to heaven if he told tho 
truth "); 1857. Donnelly D. State. 26 N. J. L. 
507.620; 1918. State v. Agno8i. 92 N. J. L.53. 
104 At!. 299 (belief ill a Supreme Being or in 
11 future state. etc.; failure to prove lack of 
such belief does not exclude the declaration; 
State D. Donnelly approved); 1829. Phillip8. 
Evidence. 7th Eng. cd .. 236; 1843. ib. C. &: H.'s 
Sotes. No. 457. p. 611. 

Contra: 1871. Nesbit v. State. 43 Ga. 249 
(Lochrllne. C. J. : "If 11 man ... [dies) without 
belief in God or in the divino revelation ... his 
declarations would be admissible"); 1897. Car
ver v. U. S .• 164 U. S. 694. 17 Sup. 228. aembk 
(disbelief in 11 future state of rewards and pen
alties does not exclude). 

• 1872. People v. Sanford. 43 Cal. 34 (Wal
lace. C. J.: "The common-law rule in that 
respect [incompetence of a witness laeking a 
religious sense of accountability) hns been 
abrogated. It mattered not. therefore. upon 
the point of the mere competency of tho evi-
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§§ 1430-1452] DY.L~G DECLARATIONS §l444 

the weight of his statements; but the Courts here seem still to have had in 
mind only the question of common-law competency to take an oath.4 

3. Testimonial Qualifications, and other Independent Rules of Evidence, as 
applied to this Exception 

There remain certain rules which do not arise from the Hearsay excep
tion as such (ante, § 1424), but are merely instances of general principles 
otherwise established. 

§ 1445. Testimonial Qualifications (Infa.ncy, Insanity, Interest, Recollection, 
Leading Questions, Written Decla.rations, etc.). In general, for testimonial 
clualifications, the rules to be applied are no more and no less than the ordi
nary ones, already examined (§§ 483-812), for the qualifications of other 
witnesses: 

1857, OGDEN, J., in Donnell,ll v. State, 26 N .• J. L. 620: "Whatever would disqualify a 
witness would make such [dying] declarations incompetent testimony." 

1864, SANDERSON, C. J., in People v. Sande.:, 24 Cal. 26: "They stand upon the same 
footing as the testimony of a witness sworn in the case, and are governed by the same rules, 
except as to • . . leading questions." 

1874, CA:lIPBELL, J., in People v. OITTUJtead, 30 Mich. 434: "They [the declarations] are 
substitutes for sworn testimony, and must be such narrative statements as a witness might 
properly give on the stand if living." 

1885, ELLIO'IT, C. J., in Boyle v. State, 97 bd. 322; 105 Ind. 470: "Dying declarations 
are admissible in a case where the evidence would be competent if the declarant were on 
the witness stand. • •. The question here is . . • whether the declarant's statement was 
one that a witness on the stand would have been allowed to make." 

(1) Insan.ity, Infancy, Interest. If the declarant would have been dis
qualified to take the stand, by reason of infancy,t insanity,2 or interest,3 his 
extra-judicial declarations must also be inadmissible. 

(2) Knowledge. The declarant must have had actual observation or oppor
tunity for observation of the fact which he relates.4 

dence. even had it appeared that the deceased 
had no religious belief"); 1877. State t. El
liott. 45 Is. 489 (the declarant "believed in 
no God or future conscious state"); 1880. 
State ~. Ah Lee. 8 Or. 218. 

• 1886. Hill II. State. 64 Miss. 440. 1 So. 
494; 1861. Goodall zo. State. 1 Or. 335. 

§ 1445. I 1784 • .R. II. Drummond. Leach 
Cr. L. 4th cd. 337; 1896. State v. Baldwin. 15 
Wash. 15. 45 Pac. 650; for the general rules. 
eee ante. § 492. 

Distinguish R. 17. Pike. 3 C. & P. 598 (cited 
ante. § 1443. n. 1). 

, 1898. Lipscomb fl. State. 75 Miss. 559. 22 
So. 188. 23 So. 210. 330. 76 Mies. 223. 25 So. 
158 ("not insane or delirioue. but spoke with 
discernment. reason. and intelligence "); 1897. 
State zo. Reed. 137 Mo. 125. 38 S. W. 574 
(possession of proper mental faculties need not 
be shown in advance); Te~. Rev. C. Cr. P. 
1911. § 808 (quoted ante. § 1430); for the 
general rules. see ante. § 519. 

VOL. III 12 

• 1806. Jackson II. Vredenburgh. 1 John. 
159. 163; for the general rules. eee ante. § 576. 

For oath.capacity. Bee ante. § 1443. 
• 1882. Walker 11. State. 39 Ark. 225; 1889. 

Jones v. State. 52 Ark. 347. 12 S. W. 704 (dec
larations rejected because it was impossible for 
the declarant to have seen who shot him. and he 
had therefore no adequate source of knowl
edge); 1901. Jones v. State. 79 Miss. 309. 30 
So. 759 (declaration. by one shot in the back 
through a window at night. ihat J. shot her. 
because he had s3id that he was going to do so. 
held inadmissible because of lack of personal 
knowledge; yet the declaration as to J.'8 
threat should have been admitted. 88 con
cerning a part of the transaction); 1897. 
State 17. Reed. 137 Mo. 125. 38 S. W. 574 
(admissible as to whatever the deceased could 
testify to if on the stand); 1919. State 17. Wilks. 
278 Mo. 481.213 S. W. 118 ("C. W. shot me. 
and Virgil and Bill hired him to do it ". excluded 
because the declarant could not have spoken 
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(3) Recollection. The declarant's capacity of recollection, and his foctual 
recoH:;"lon, must have been sufficiently unimpaired to be trustwo~thy.1i The 
allowance of leading questions to stimulate recollection is sometimes here said· 
to be by way of exception to the general rule against leading questions (ante, 
§ 769). But in truth there seems to be no exception. The situation is not 
that of a presumably partisan witness offered in court, and questions leading 
in form will often have to be asked in order to obtairi the information from a 
dying person unable to express himself except by a brief" yes" or "no." 
The mere fact, then, that questions leading in form are asked does not in
fringe the principle which forbids the supplying of a false memory (ante, 
§ 778). There is thus no general rule here against leading questions.6 Kever
theless, where, in a particular case, the interrogators might seem to be really 
supplying a false memory, the answers should be excluded. 7 

(4) Communication. (a) Any adequate method of communication, whether 
by words or by signs or otherwise, will suffice, provided the indication is posi
tive and definite, and seems to proceed from an intelligence of its meaning: 8 

the latter clause from personal observation) ; Lockhart '0. State. 53 Tex. Cr. 589. IllS. W. 
Com. v. Roddy. 184 Pa. 274. 30 At!. 211 (d~ing 1024. 
identification of murderer: declarant held 7 1892. R. v. Mitchell. 17 Cox Cr. 503. 507 
qualified on the facts). (dying declarations made in answer to unre-

For the general rules. see ante. § 656. corded questions. excluded. partly because the 
Compare the cases cited posl, § 1447. some questions might have been leading); U. S. 

of which can be supported on the present 1899. People v. Fuhrig. 127 Ca!. 412. 59 Pac. 
principle. 693 (long typewritten statement read over 

& 1880. Mockabee v. Com .• 78 Ky. 379 (the without stopping. and 'then assented to. ex
declarant affirmed a paper previously written. eluded on the facts): 1915, People v. Kane. 213 
and this was admitted on condition that his N. Y. 260, 107 N. E. 655 (coroner's inquiries 
memory as to it.s contents was then clear); made by reading from a printed form the 
1856, Brown v. State; 32 Miss. 448 (Smith. C. preliminary Questions as to belief in impending 
J.: .. There are strong reasons for believing death. etc., held not to exclude answers: but a 
that the deceased did not fully understand the warning is given against perfunctory methods) : 
declarations as read to him, or that his faculties 1914. Jollay v. State. 130 Tenn. 286, 170 S. W. 
were so much impaired by the wounds under 58 (long written statement of a third person. 
which he suffered that he was incapable of read aloud by sentences; not decided). 
remembering with distinctness or stating with Contra. 8emble: 1872. People '0. Knapp. 26 
accuracy the facts and circumstances of the Mich. 116 (Campbell, J.: .' Where they ari.' 
rencontre which resulted in his death ") : 1831. taken under suspicious circumstances. or drawn 
Vass' Case, 3 Leigh Va. 863. semble. out by doubtful means. they are notexcluded. 

For the general rules. see ante. § 725. but go to the jury for What they are worth "). 
e 1835. R. '0. Fagent, 7 C. & P. 238; 1892. The follOwing case belongs here: 1912. 

Mattox v. U. S .• 146 U. S. 152, 13 Sup. 50: State v. Law. 150 Wis. 313. 136 N. W. 803.137 
1849. McLean v. State. 16 Ala. 672. 675: 1918. N. W. 457 (statement made after the physician 
Sparks '0. State, 19 Ariz. 455. 171 Pac. 1182: had refused to treat the deceased until she told 
1864. People v. Sanchez. 24 Cal. 26; 1919. what had happened to her. admitt,ed). 
State v. Perretta. 93 Conn. 328. 105 At!. 690. • Eng. 1872. R.~. Steele, 12 Cox Cr. 168 (the 
8emble: 1906. Park.v. State. 126 Ga. 575. 55 deceased had told Dr. Patchett his story; then. 
S. E. 489; 1898. State '0. Ashworth. 0$0 La. An. when dying, and being asked what happened. 
94. 23 So. 270 (mere asking of specific Questions he said ... Tell him. Patchett"; and P. repeated 
does not exclude); 1901. Worthington v. State. the Btory in the deelarant's presence; P.'s 
92 Md. 222. 48 At!. 355: 1916. Thompson v. statement was admitted; Lush. J.: .. It is 
State, 79 Tex. Cr. 478. 187 S. W. 204; 1885. equivalent to saying it himself"); Br. C. 
People '0. Callaghan. 4 Utah 49. 6 Pac. 49; 1903, R. v. Louie, 10 Br. C. 1. 3, 9 (nodding the 
1908. State v. Clark. 64 W. Va. 625. 63 S. E. head. held sufficient); U. S. Ala. 1858. 
402. McHugh '0. State, 31 Ala. 323 (the attorney put 

Conlra: Tex. Rev. C. Cr. P. 1911. §§ 788. questions. the attending friends made answers. 
808 (sec quotation ante. § 1430); 1908. and the deceased nodded his head to them; 
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1880, HINES, J., in Mockabee v. Com., 78 Ky. 38!!: "Dying declarations are not nec
essarily either written or spoken. Any method of communication between mind and mind 
may be adopt~d that will develop the thought, 8.3 the pressure of the hand, a nod of the 
head, or a glance of the eye." 

(b) When the declaration is in ~otiti;"g, the question may arise whether 
. it is his narration at all (ante, § 799). If the declarant has written it, or 

has signed or otherwise approved it after reading it, or hearing it read aloud 
to him, it may be offered as his declaration.9 Otherwise it is not his dec
laration, but merely the written statement of the person taking the declara
tion; and it cannot in such a case be put in as being itself the dying person's 
declarationj lO though it may of course be used to refresh the writer's recol
lection, or may be put in as embod~'ing the writer's recollection (under the 
principles of §§ 744-764, ante)Y Whether this writing must be offered, 
instead of an auditor's testimony by recollection, is a different question 
(examined post, § 1450). 

• 

§ 1446. Testimonial IDlpeacbment and Rehabilitation. The dying declara-
tion being in effect a testimonial statement made out of court (ante, § 1424), 
the declarant is open to impeachment and discrediting in the same way as 
other witnesses (an{e, § 885), so far as such a process is feasible. Thus, 
impeachment by bad testimonial character (ante, § 922) is allowable,l or by 

excluded, the Court not believing on the and signed by the deceased. does not ex
facts" that he either perfectly understood the elude); 1900. Freeman v. State. 112 Ga. 
language or was able to h:n'e detected the arro- 48.37 S. E. 172 (the deceased's signatUre is not 
neous inference as to his meaning which his necessary); 1896, State v. Parham. 48 La. An. 
friends may honestly have drawn "); 1858. 1309.20 So. 727 (WI"itten by a physician, signed 
Godfrey v. State, 31 Ala. 321 (the declarant by the deceased, and authenticated by a magis-
merely nodded his head to questions by friends. trate, admitted); 1913. Updike tl. State, 9 Okl. 
his mind being also weak and lethargic at the Cr. 124. 130 Pac. 1107; 1885. People tl. Cal-
time; rejected, because it did not appear that laghan, 4 Utah 49, 6 Pac. 49 (like the next 
he understood their words or could know what case); 1897. State v. Carrington. 15 Utah 480, 
they understood as his meaning); Ariz. 1897. 50 Pac. 526 (not signed. but assented to on 
Wagoner v. Terr., 5 Ariz. 175, 51 Pac. 145 hearing it read over; admitted); 1896, State 
(when asked why the defendant shot him, the v. Baldwin, 15 Wash. 15, 45 Pac. 650 (the 
deceased said, "You know why"; held admis- statement as written down need not be in tho 
sible, when interpreted by the circumstances deceased's exact language). 
as applying to his wife's adultery with the 10 1875, State fl. Frunburg. 40 Ia. 557 (a 
defendant); Ky. 1919, Jones n. Com., 186 Ky. running memorandum of the statement written 
283. 216 S. W. 607 (murder; answers by by a magistrate. and not read over or signed by 
shaking the head, for ,. no ". admitted): tho declarant, held not admissible); 1903, 
Mass. 1853. Com. ):. Casey, 11 Cush. 420 Foley v. State, 11 Wyo. 464, 72 Pac. 627 (a . 
(pointing with a finger, so as to convey a mean- memorandum not read over or signed by the 
ing clearly, held sufficient) ; N. Y. 1911. People deceased. and therefore usable only to refresh 
v. Madas, 201 N. Y. 349, 94 N. E. 857 (deceased the writer's recollection, held not technically 
had a tube in his windpipe and could not itself admissible). 
articulate; answers by nods. admitted). 11 1903. Fuqua v. Com.. Ky. -, 73 S. W. 

Compare Luby 11. Com .• 12 Bush 6 (1876). 782 (writing not signed by the deceased, used to 
For the general rules, see ante. §§ 789, 811. aid the writer's memory); 1910, State n. BJ-'Td. 
It has been ruled that the expressions must 41 Mont. 585, 111 Pac. 407 (statement taken 

be in form Q,8sertive. i.B. that mf,re exclamations down by a hearer, and signed by the declarant. 
arc not to be admitted: :1874, People v. though not read over, admitted as tho witness' 
Olmstead, 30 Mich. 435. Bu.t this is without report of it). 
reason. If a definito assertive effect is con- ~ lUG. 1 1897, Carver tl. U. S., 164 U. S. 
,"eyed the form is immaterial. 694. 17 Sup. 228; 1915. Carter v. Stttte, 191 

• 1898, Perry v. State. 109 Ga. 365, 30 S. E. Ala. 3. 67 So. 981; 1896. Lester ". State. 37 
903 (that it is reduced to writing by another Fla. 382, 20 So. 232; 1896, Redd v. State. 99 
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conduct showing a ret'enge!lIl or irreverent state of mind at the time (ante, 
§ 950),2 or by conviction of crime (ante, § 980),3 or ~Y prior or subsequent 
incon8~tent statements (ante, § 101 i).4 So also he may be corroborated by 
evidence of similar cons~tcllt statements, so far as this is allowable by the 
Winciples of tllat subject (allte, § 1122).5 . 

\,; Technically, the victim of a crime is nevcr a party in the criminal prosecu
t'ion; hence, the statements of the deceased, exculpating the accused, in a 
homicide charge, are not receivable as admissl~JII.,'J (ante, § lOi6), but must 
satisfy some hearsay exception, usually the prcsent one; probatively, however. 
they have as much real value as any party'::; admissions and should be 
received. 

§ 1441. Rule against Opinion Evidence. The Opinion rule has no appli
cation to dying declarations. The theory of that rule (post, § 1918) is that,. 
wherever the witness can state speeificall,\' the detailed facts observed b,\' 
him, the inferences to hc drawn from them mn equally well be drawn by the 
jur.", so that the witness' inferences become superfluous. Now, since the 
declarant is here deceased, it is no longer possible to obtain from him by 
questions any more detailed data than his statement may contain, and hence 
l1is inferences arc not in this instance superfluous, but are indispensable. 

Nevertheless, most Courts accept the Opinion rule as applicable.1 More-

Ga. 210. 25 S. E. 2G8; 1898. Perry v. State. 
102 Ga. 365. 30 S. E. 903. 

So also for other impeaching qualities (ante. 
§ 933): 1847. State v. Tha\\'ley, 4 Harringt. 
Del. 5G2 (admitting general evidence of his 
intemperate habits and of his low state of 
health at the time); 1904. Nordgren v. People, 
211 III. 425, 71 N. E. 1042 (declarant's char
acter impeached by intemperate habits). 

21897, Carvcr v. U. S .• IG4 U. S. 694. 17 
Sup. 228 (that the deceased did not belie\'e in 
future rewards and punishments, admitted); 
1904. Nordgen v. People. 211 III. 425, 71 N. E. 
1042 (wife-murder; deceased declarant'/! 
malice and revengefulness to the accused. ad
mitted); 1899, State 17. O·Shea. 60 Kan. 772. 
57 Pac. 970 (that the deceased "used pro
fanity" just before his death. admitted); 
1907. State v. Zorn, 202 Mo. 12. 100 S. W. 591 
(whether the deceased's religious infidelity 
could be shown. not decided; that he did not 
want a minister to pray for him. held im
material). 

Contra: 1910. State 1'. Yee Gueng. 57 Or. 
509. 112 Pac. 424 (that the deceased did not be
lieve in future rewards and punishments. ex
cluded). 

Compare § 1443. ante. 
• 1896. State 1'. Baldwin, 15 Wash. 15. 45 

Pac. 650; 1920, Liddell v. State, Oklo Cr. 
-, 193 Pac. 52. Compare § 1445. note 1. ante. 

• The authorities are collected ante. § 1033. 
where the special objection to this kind of evi
dence. that no prior question can he asked of 
the declarant. is discussed in detail. 

So also impeachment by contradiction (ante. 
§ 1000) may be allowable: 1900. State 1:. 

Stuckey. 56 S. C. 576. 35 S. E. 2G3 (whether 
irrelevant facts in the declaration could be 
disproved for impeachm£'nt. as an exception to 
§ 1003. ante.. not decided). 

• But the usual limitations seem to be not 
always strictly observed: 1858. People v. 
Glenn. 10 Cal. 32. 36 (even in chicf. without 
any impeachment); 1879. State v. Illackburn. 
80 N. C. 474. 478 (similar statements in sup, 
port after impeachment by contradiction. 
admitted>; 1897. State V. Craine. 120 N. C. 
601,27 S. E. 72 (an affidavit made on the same 
day. admitted>. 

§ 1447. I It must he noted that so far as the 
declarant's "opinion" is construable as a mere 
guess. not based on personal observation, it is 
inadmissible on other principles (ante. §§ 1445. 
658), and this may account for some of the fol
lowing rulings; others also may he supported 
on the rule (ante. § 1434). that the declarations 
must relate to the circumstances connected 
with the death: Alabama: 1893, Sullivan v. 
State. 102 Ala. 135. 142. 15 So. 264 ("he cut me 
for nothing". admitted; "I pray God to for
give him ", excluded); 1901, Gerald 11. State. 
128 Ala. 6. 29 So. 614 (" he killed me for noth
ing". admitted); Arkansl78: 1897. Berry 1'. 
State. 63 Ark. 382. 38 S. W. 1038 (that the 
whiskey which the defendant gave him WIlS 

poisoned. excluded); 1908. Bilker r. State, 85 
Ark. 300. 107 S. W. 983; 1912. Rhea t'. State. 
104 Ark. 162. 147 S. W. 463 (liS to who shot 
him; admitted on the facts): Florida: 1908. 

ISO 
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over, the rule is by some Courts applied here with more than the ordinary 
absurdity of results found in the use of that rule; some of the rulings, in 
their pedantic technicality, are a scandal to any system of Evidence sup· 
posed to be based on reason and common sense. 

Gardner v. State, 55 Fla. 25, 45 So. 1028 (" She being opinion evidence, Magruder, J., diss.; 
shot me a purpose", excluded); Georgia: 1868, the dissenting opinion is a pitiable instance of 
Whitley v. Stnte, 38 Ga. 70; 1897, White v. the barren Quibbling to which this Question 
State, 100 Ga. 659, 28 S. E. 423 (" he shot me leads; and the reprehcnsible practice of alIow
down like a dog", received); 1897, Kearney ing a minority judge to write the chief opinion 
v. Stat'.!, 101 Ga. 803, 29 S. E. 127 (that thc makes it difficult to unearth the points de-. 
wound waS accidentally inflicted by thp defend- cided; in 'Ex parte' Jack, Miss., 22 So. 188, a 
ant, excluded); IlIdiana: 1874, Binns v. habeas corpus proceeding arising out of this 
State, 46 Ind. 311; 1885, Boyle v. State, 105 death, the same declaration was used; see the 
Ind. 469, 472, 5 N. E. :.l03 (that there wns no comments of Mr. Blewett Lee, in "Psychic 
cause for the killing, allowable); 1898; Lane v. Phenomena and the Law", 34 Harvard Law 
State, 151 Ind. 511. 51 N. E. lOW (that the Rev. 636); 1905, Walton r. State. 87 Miss. 
deccased made no attempt to injure the defend- 296, 39 So. 689 (why the defendant shot the 
ant, admitted): 1900, Shankenberger v. State, deceased: excluded); ],fontana: 1911, State 
154 Ind. 630, 57 N. E. 519 (that she was v. Crean, 43 Mont. 57. 114 Pac. 603 (that the 
"poisoned by my mother-in-lnw", admitted): defendant shot without provocation. ete .• 
Iou'a: 1866, State v. Nettlebush, 20 Ia. 257; allowed); New York: 1875. People v. Shaw, 63 
1900, State v. Wright, 112 Ia. 436,84 N. W. 541 N. Y. 40: 1878, Brotherton v. People, 75 N. Y. 
(that the defendant did not intend to shoot 1.59: Nortl. Carolina: 1872. State v. Williams. 
him, and that the defendant was ;:razy, ex- 67 N. C. 12, 17 (" It was E. W. who shot me, 
eluded): 1902. State 1>. Sale, 119 Ia. I, 92 though I did not sec him ", excluded); 1896. 
N. W.680, 95 N. W. 193 (declaration of de- fltate v. Mace. 118 N. C. 1244. 24 S. E. 798 
ceased that "he was to blame", excluded: this ("They have murdered me". soh.'mnly held not 
well shows the absurdity of apphing the to be "an expression of opinion with respect to 
Opinion rule here); 1913. State v. Klute, 60 the degree of the homicide"): 1902. State v. 
In. 170, 140 N. W. 864 ("He just deliberately Dixon. 131 N. C. 808, 42 S. E. 944 (that the aB
shot me". etc .• admitted): Kansas: 1899, sailant looked like defendant, allowed); 1912. 
State v. O·Shea. 60 Kan. 772, 57 Pac. 970 Stnte v. Watkins. 159 N. C. 480. 75 S. E. 22 
(that the deceased and the defendant were (" I have done nothing to be shot for", admit
the "best of friends", ctc., excluded); K<'1t- ted); 1914, State v. Williams. 168 N. C. 191. 
tucky: 1876. Collins v. Com., 12 Bush 272; 83 S. E. 714 (that he was shot "without cause ", 
1889, Com. v. Matthews. 89 Ky. 293. 12 S. W. admitted. Walker. J .• diss.: the long opinions 
333; 1898, Jones v. Com., K~·. , 46 S. W. exhibit the profound mental slnvery which the 
217 (that the defendant had shot him "for Opinion rule imposes on judicial action): 
nothing", excluded); 1903, Henderson v. Ohio: 1870. Wroe v. State. 20 Oh. St. 469; 
Com., Ky. ,72 S. W. 781 ("I know that Oklahoma: 1910. Blair v. Stat(', 4 Ok!. Cr. 359, 
one of the two shot me". admitted); 1916. 111 Pac. 1003 (not dedded); Oregon: 1886, 
Cavanaugh v. Com .• 172 I{y. 799. 190 S. W. State v. Saunders. I·! Or. 305. 12 Pac. 441 ("he 
123 (" I was shot without cause". "he shot me shot me down like a dog", admitted); 1893. 
just because he could". excluded); 1922. State 1'. Foot You. 24 Or. 61. 75. 32 Pac. 1031, 
Rooney v. Com., 193 Ky. 723. 237 S. W. 403 33 Pac. 537 (positive identification. admitted; 
(murder: "lIe shot me for nothing", held opinion in general excluded); South Carolina: 
inadmissible) ; Louisiana: 1898. State v. 1900. State t'. Lee, 58 S. C. 335. 36 S. E. 706 
Ashworth, 50 La. An. 94. 23 So. 270 (" that he '" he shot me for nothing ". admitted); Texas: 
was to blame with his own death", admitted. 1905. Wilson v. State, 49 Tex. Cr. 50, 90 S. W. 
the accused offering them): Mi8SI~'8ippi: 1883. 312 ("They killed me for nothing". admitted: 
Payne v. State, 61 Miss. 163: 1897. Powers v. prior rulings cited); 1908. Lockhart v. State, 53 
State, 74 Miss. 777, 21 So. 657 ("You have Tex. Cr. 589. IllS. W. 1024 (" He killed me for 
killed me without cnuse". admitted): 1898. nothing", admitted. by a majority: Davidson, 
Lipscomb v. State, 75 Miss. 559, 22 So. 188, P. J., diss.) ; 1918, Davis v. State, 83 Tex. Cr. 
23 So. 210, 76 Miss. 223. 25 So. 158 (" (1) I am 539. 204 S. W. 652 (" He was to blame", 
going to die: I have been dead: the good admitted): Utah: 1897. State v. Kessler, 15 
Lord has sent me back to tell you that (2) Dr. Utah 142. 49 Pac. 293 (" he shot me down like 
L. has killed me, has poisoned me with a capsule a rabbit", admitted); 1897. Stat'.! v. Carring
he gave me to-night. (3) that G. J. had insured ton. 15 Utah 480. 50 Pac. 526 (a statement as 
his life, and llad hired Dr. L. to kill him": to the intent of 8 person performing an opera
these words were uttered between convulsions: tion on the womb of 11 deceased. excluded on the 
held, by a majority that (1) and (3) could be principle of § 1964, post); Yirgillia: 1921. 
separated, and that (2) was admi""ible, not Pendleton v. Com., Va. • 109 S. E. 201 
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§ 1448. Rule of Completeness. The application of the doctrine of Com
pleteness (post, § 2.094) is here peculiar. The statement as oft'ercd must not 
be merely a part of the whole as it was expressed hy the declarant; it must 
be complete as far it goes. But it is immaterial how much of the wholc 
affair of the death is related, prO\'ided the statement includes all that the 
declarant wished or intended to include in it. Thus, if an interruption (b~' 
death or by an intruder) cuts short a statement which thus remains clearly 
less than that which the d~'ing person wished to make, thc fragmentary 
statement is not receivable, because the intended whole is not there, and 
the whole might be of a vcry difl'crent eft'cct from that of the fragment; yet 
if the dying perSOll finishes thc statement he wishes to make, it is no objec
tion that he has told oni~' a portion of what he might ha\'c been able to tell: 1 

1873, BARRI-:TT, .J., in State ,'. Patterson, ·t.'i Vt. :308, al:~: .. What we understand is ... 
not that the declarant must stnte evcry thing that constitutcd the 'res gcstre' or the suhjert 

(Sims, J.: "The true principle would seem to 
be that the dyinj( deelarution is not inudmis
fiible in cvidence merely because it stat.cs a 
conclusion of facts"); 1915, Pippin v. Com .. 
117 Va. 919, 8G S. E. 152 ("lIe done it a
purpose", admitted: approving the rule /lS 

stated in the tcxt above): Wa,~hint7lon: 
1894, State t'. Gile, 8 Wush. 12, 22, 3.5 Puc. 
417 (that he was "butchered ", admitted): 
Wut l'ir"inia: IIlOO, State 1'. Burnett. 47 W. 
Va. 731, 35 S. E. 983 (a deelaration thnt "I 
think C. B. did the shooting, beeuuw he hM 
threatened to do it", excluded as opinion: 
here properly excluded, on the principle of 
§ 658, ante); Wyomin,,: 1!J12, nollywood v. 
State, 19 Wyo. 493, 120 PaC'. 471 (" ,Jal'k WIIS 

not to blllme; it wUS all my fault ", excluded). 
Arc not some of these exclusion-ruling~ 

equnl to any of the medieml witch-formulas 
and conjurers' spells, liS !I meuml of getting lit 
the truth? 

§ 14'8. I Accord: Ala. 1849, McLean v. 
State, 16 Ala. 672, G75 (" the declarntion in this 
case was complete, !lnd it is not shown that he 
intended or desired to cOllnect it with uny other 
fact or circumstance ex!,lanatory of it"; ad
mitted); Ga. 1!l06, Park v. Stnte, 12G Ga. 575, 
55 S. E. 4S!l; !rId. 184G, Ward v. State. f\ 
Blaekf. 101, 102 (the substance suffices): Jil. 
18GG, State 11. NettIebuM, 20 Ia. 260; La. 
1898, State 1'. Ashworth, 50 La. An. !l·l, 2:l So. 
270 (the statement must be complete" to the 
extent that the deceased desired to make it" ; 
but that it consists of several remarks between 
which other conversation took place is immn
tcrial): 1901. 1902, Sta'.e 1'. Cnrter, lOG LI1. 
407, 30 So. 8!l5, 107 Ln. 792, 32 So. IS3 (" n 
dying declaration mu"t go in ns 11 whole. lind i~ 
not rendered inadmissible hecnuHC some of its 
st.ntements of them~dves. and if stllnding alone, 
would be inadmissible"); Miss. 1850. l\'elmM 
v. St.nte, 13 Sm. & M. 505 (the substance of his 
statement suffices); 1906, Cooper v. StIlte, S!l 

Miss. 351, 42 So. OOG (deC'larntion reported in 
part (lilly, exeluded): Mo. Ih!Ja, State v. 
Johnson, 11l:l !'Ilo. 491, 50·1, 24 S. W. 22!l 
(obscure statement): 1!l2:?, State ~. Brinkley, 
. N. C. -, 110 S. E. 78a (the deceased "be
cnme too weak to tell t he whole story"; nd
mitt{)d): Va. ISal, Vuss' Cal!{), a Leigh 864; 
1870, Jacksttn ~. Com., 19 Gratt. GGS. 

Compare the ca.-;cs cit{)d ]Jost, §§ 2097, 
2099. 

If II part only is provcd. the opponent rnl!Y 

prove the re1llai'ldcr: 1892, Mattox 1'. U. S .. 140 
U. S. 140, 152, la Sup. 50; !!lIO, B('nty v. 
Com., 140 Ky. 2aO, 130 S. W. 1107; compnre 
the cases cit{)d post, § 2115. 

If the stlltement WIIS given by a,!.1u'crs 10 
questions 1Jut, it is not indispensable that the 
qucstions should be offered also; Can. I!103, 
H. v. Louie, 10 Br. C. 1,8; I!lOG, R. r. l\lagYllr, 
7 N. W. Terr. 491 (questions and IInswers 
merged into IHtrrl1tive (orm, read over to 
deceased, lind signed by him, admitted); 
U. S. I!lOO, Com. 1'. Birriolo, 197 PaC'. 371, 47 
:\ tl. 355 (a dying statement written down by 
another person may be used, thollgh it eon
tailled the answers only and not the questions). 
But the questions may properly be included: 
!!ll!l, State 'P. Parret!.Il, !l3 Corm. 328, 105 Atl. 
6!l0 ("The entire conversation, question and 
answer, should be given so (ar us possible"). 

The following belongs here: l!l04, Boyd v. 
State, 84 !\lis~. 414. aG So. 525 (wife-murder by 
poison; her stlltement to the doctor" I have 
taken nothing except what you gave me", ad
mitted: but the question by the doctor "I 
told her ber husbund Wll8 under suspicion. nnd 
it was her duty to tell me if she had taken 
anything herself", cxduded; this acclllS un
sound, Ucl'ause tlte unswer wus un implied 
adoption of the question, lind the only doubt 
could be whether she WitS qUtllified to nceuse 
the husband). 
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of his statement, but that his statement of any given fact should be a full expression of all 
that he intended to ~n~' a$ ('oll\"e~'in~ his meaning as to such fact." . 

§ 1449. Rule of Producing Original of a Document. The rule that, where 
a writing is desired to be pro\'ed, the original must be produced or else ac
counted for (an ie, § 11 i9), applies here as everywhere, and is not disputed.1 

It must be noted, however, that this rule applies cven where the document is 
not regarded (under the principle of the following section) as the exclusive 
evidence of the declaration. That is, if iIi such a jurisdiction a bystander's. 
oral account of the declaration is offered, the writing need not be produced; 
but if it is the substance of thc contents which he purports to give, the absence 
of the writing must first be accountcd for; the general principle is explained 
anie, § 1231. 

§ 1450. Rule of Preferring Written Testimony. The principles which 
determinc whether a written report of another person's statement is to be 
preferred to oral testimony, and must therefore be produced, have already 
been examined in their general applications (ante, §§ 1326, 1332). It is, how
ever, more convenient to consider here their application to dying declarations. 

(a) 'Where an auditor of a d~'ing declaration makes in written form a note 
or report of the oral llfterallee.~, this written statement of the auditor is not 
preferred evidence, and need not be produced; for there is not and never was 
any principle of evidence preferring a person's written memorandum of testi
mon\' to his or another's oral or recollection testimom'.'· :\01' is the case • • 
different when the person thus making the written report was a magi.'Jtrate 
having power to administer oaths or take testimony on a preliminary exami
nation; 2 for such a person has no duty or authorit~, by law to report dying 
declarations, and it would be solely by \'irtue of an e:Xllress dut~· that a magis
trate's report could be preferred to other witnesses (ante, § 1236). 

(b) Where a written memorandmn or report thus made is read over to the 
declarant and signed or a,~8ented to by him, the "Titing thus becomes a second 
and distinct declaration by him, The first oral statement is not merged in 

§ 1449. 1 1908. Gardner tI. State. 55 FIn. 
25. 45 So. 1028 (justice of the peace's copy of 
his original. held improperly used). 

§ 1450. 1 To the foUo\\;ng add the CI\SCB in 
/lote :3. infra. as also irn-olving the same rul
ing: 1885. Anderson tI. State. ;9 Ala. 5. 8 
(de('laration reduced to writing. but not read 
over to decensed or signed; writing not pre
ferred); 1903. Jarvis II. State. 138 Ala. 17. 34 
So. 1025 (similar); 1910. Mixon v. State. 7 
Ga. ApI'. 805. 08 S. Eo 315 (bystander's writ
ten report. not prefl!rred); 1879. State 1'. 

Sullivun. 51 Ia. 142. 146. 50 N. W. 572 (dec
laration rl'dured to \\Titing hut uot signed; 
writing 1I0t preferred) ; 1885. Stl-.te 1'. Hol
romh. 86 Mo. 371. 377 ("'ritten down by an
other. writing /lot preferred); 188l. Allison 
v. Com .. 99 PII. 17. 33 (dec\lIr11tion reduced to 
\\Titiug. hut not rl'ad o,'er to the deceased nor 
lliglled; writing not preferred). 

Conlra: 1880. Epperson t·. State. 5 Lea 
Tenn. 291.297 (where there is hut one declara
tion. und II hystander reduces it to \\Titing. 
this is preferred; but perhaps not. in proving 
"1111 independent dec\arlltion at thl' same iu
tervicw "). The question "lIme uP. but was 
Il,'oided. ill 1765. in Lord Byron's Trial. 19 
How. St. Tr. 1222. 

, 1907, Mitchell tI. State. 82 Ark. 324. 101 
S. W. 763; 1906. Brennan v. Peopll'. 37 Colo. 
256. 86 Pill'. 7(}; 1838. Beets V. State. Ml'igs 
Tenn. 106. 8emble (written notes of 11 dying 
declarl1tion sworn to before 11 justice. not 
preferred) . 

Contra. 1722. R. tI. Reason and Trl1nter. 
16 How. St. Tr. 33 (assumed by alI the judges 
as law, quoted in note 5. infra). 

For the rule thllt the magistrate must be 
called 10 the sland. I1nd not merely his writing 
used, sec posl. § 1667. 
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the later 'written one, because, since the transaction is not a contract or other 
legal act between two parties thereto, the rule of Integration, or Parol Evi
dence rule (post, § 2425), has no application. The first and oral declaration 
is therefore provable without producing the later written one.3 Nevertheless, 
the majority of Courts, accepting the superficial analogy of the Parol Evidence 
rule or of Depositions (ante, §§ 799, 802), require the writing to be used. 
excluding testimony to the oral statement.4 It may be noted that of course 
so far as the proponent is offering to prove the terms of the writing, not of the 
oral utterance, the writing must be produced (ante, § 1449). 

(0) Where the declarant makes one nral statement, and afterwards at 
another time a second statement, the latter being in writing or reduced to writ
ing, there are here two distinct statements, and either one may be offered 
without testifying to the other; for the principle of Completeness (ante, 
§ 1448) requires only that the whole of a single utterance should be offered 
together, and in the present instance the declarant, though referring to the 
same occurrence, is nevertheless making distinct statements, each of which is 
independently admissible. It is thus clear (1) that separate oral utterances 
are admissible, even though the written one has been proved; (2) that .• even 
before or without proving the written one, the separate oral ones are admis
sible, though on the latter point the Courts are not always explicit.5 

• 1904. Sims v. State. 139 Ala. 74. 36 and signed. preferred to oral testimony; oral 
So. 138 (the writing not preferred. if not declarations at a different time also allowed. 
signed; repudiating the contrary intimation the written one being first proved); 1860. 
in Boulden 11. State. infra. n. 4); 1894. State 11. Tweedy. 11 Ia. 350. 359 (declaration 
State '!7. Reed. 53 Kan. 767. 37 Pac. 174: reduced to writing at the time and signed; 
1879. Com. v. Haney. 127 Mass. 455 (declara- the writing preferred; but oral statements 
tions reduced to writing and signed by de- at other times admissible); 1895. Saylor '!7. 

censed; the writer allowed to testify to oral Com .• 97 K~·. 184. 30 S. W. 390; 1892. King 
declarations. using the writing to refresh his 11. State. 91 Tenn. 617. 650. 20 S. W. 169; 
memory; Ames. J.: "The words used by the 1906. Phillips 11. State. 50 Tex. Cr. 127. 94 S. 
deceased were none the less primary evidence W. 1051. semble (writing assented to; the 
for having becn taken down by a bystander opinion is faultily inconsistent); 1876. Pea
in writing; they may he testified to by any pie v. Traey. 1 Utah 343.346 (called "the best 
one who heard and remembers them; the evidence"; here signed by the declarant); 
written statement was a contemporary mem- 1908. State 11. Clark. 64 W. Va. 625. 63 S. E. 
orandum of what he said "); 1892. State 11. 402. 
Whitson. 111 N. C. 695, 697. 16 S. E. 332 to ENGLAND: 1722. R. 11. Reason. and Tran-
(declaration taken in writing by A. and used ter. 16 How. St. Tr. 33 (Pratt. L. C. J.: "You 
by A to refresh memory; writing not the pre- know in the Court of Chancery. when the 
ferred evidence. though signed and sworn to party is examined on his oath. he gives in a 
by deceased); 1838. Beets v. State. Meigs first answer. and on exeeptions taken to it he 
Tenn. 106. 8emble (cited in note 2. BUpra). gives in a second. and so a third; all these are 

Not decided: 1906. Willoughby 11. Terr.. taken but as one answer and entire confession 
16 Ok!. 577. 86 Pac. 56. of the party. . .. (Now in this case of alleged 

That the.. writing may also be used. under murder] this minister came to enquire of this 
the ordinary rules. to refresh the witnes8' [dying] gentleman about the circumstances of 
memory. see ante. §§ 759 If. his death; after thllt. the same gentleman is 

~ 1835. R. 11. Gay. 7 C. & P. 230. Coleridge. present when thc justices of the peace come; 
J. (declaration taken down. then signed by the thereupon the justices of the peace desire him 
declarllnt; the writing preferred to the writ- to take it in writing; he asks the same ques-
er's oral testimony); 1893. Boulden v. Stl1te. tions as he did before. and they are taken in 
102 Ala. 78. 84. 15 So. 341 (decillration "re- w!'iting; he takes it designing to make the 
duced to writing" in an unspecified way. pre- first examination more authentic to charge 
ferred. if available); 1858. People v. Glenn. the person that gives the examination. No\v 
10 Cal. 32. 37 (declaration reduced to writing really. when all this is done. the examination 
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§§ 1430-1452] DYING DECLARATIONS § 1450 

(d) That a magistrate's report of the declaration should be regarded as 
conclu.sive, so as to forbid a showing by other testimony of what was really 
said by the declarant, has already been noted as an unsound principle (ante, 
§ 1349), It seems not to have been applied to dying declarations. 

§ 1451. Judge and Jury. (a) 
cpnditions necess~,ry: .. t9_the_admissibility~.oLevidence Js. _ ~:;:-_, ::;:::.0:;:"=. 

§ 2550),' It follows, as of course, that, since a consciousness of impending 
death is according to the foregoing principles legally essential to admissibility, 
the judge must determine whether that condition exists before the declara-
tion is admitted.1 . 

of him before the justice. taken in writing by 59 Tex. Cr. App. 439. 129 S. W. 125 (cases 
the same person that enquired of him before. reviewed); Utah: 1897. State v. Carrington. 
and all this done in order to perfect and con- 15 Utah 480. 50 Pac. 526 (oral declarations. 
summate the examination. whether you will afterwards reduced to writing and assented 
not take them both together as one entiro to; aU admissible); 1910. State v. Vance, 38 
account given by the deceused?"; Fortescue. Utah 1, 110 Pac. 434 (an oral statement, made 
J .. thought differently; "I think we should after the written one, also received). 
allow what was said at other times to be given § 1451. I ETI{}. A contrary ruling was made 
in e\;dence, because the first is no examination. by L. C. B. Eyre, in 1790, R. v. Woodcock. 
because no justice of the peace then present. Leach Cr. L .• 3d ed .• 563; but this was sub
so that the examination stand3 distinctly by sequently repudiated in England. and the 
itself". and this opinion prevailed). principle as stated above does not seem to 

UNITED STATES; Arkansa.,: 1859. Collier have been since doubted; 1816. R. v. Hucks. 
l!. State. 20 Ark. 36. 44 (declarations made on 1 Stark. 521 (Ellenborough. L. C. J .• said this 
three different occasions. on the last two be, was the .. unanimous opinion" of tho judges 
ing reduced to writing; the first statements here. on a consultation from Ireland; "it 
received. ,,;thout producing the others); might as well." Mr. Starkie adds. "be left 
California.: 1858. People 1'. Glenn. 10 Cal. to a jury to say whether a witness ought to 
32. 37 (sec note 4. supra.); 1868. People v. be sworn. or whether he is not incapacitated 
Vernon. 35 Cal. 49; 1900. Morrison v. State. by ignorance or infamy or any other cause 
42 Fla. 149. 28 So. 97 (anyone of sepurate from giving evidence upon oath "); Br. C. 
written statements. admissible without the 1904. R. v. Abo. 11 Br. C. 114 (but it is not in
others); Illinois: 1898. Dunn v. People. 172 cumbent on the judge to exclude the jury 
III. 582. 50 N. E. 137 (statements at several "during the inquiry as to admissibility"); 
times; reduction to "Titing on one occasion U . .s. Ark. 1916. Paul v. State. 125 Ark. 209. 
docs not exclude oral testimony of the state- 188 S. W. 555; Ill. 1914. People v. Hotz. 261 
ments "on other oceusions"); Indiana: 1898. III. 239. 103 N. E. 1007; Ind. 1907. Williams 
Lane v. State. 151 Ind. 511. 51 N. E. 1056 v. State. 168 Ind. 87. 79 N. E. 1079; Ky. 
(other and oral statements not excluded); 1906. Coyle v. Com .• 122 Ky. 781. 93 S. W. 
1860. State v. Tweedy. 11 Ia. 350. 359 (sec 584 (the judge alone passes on admissibility; 
note 4. Iwpra); Kentucky: 1903. Hendriek- good opinion. by Nunn. J.); La. 1916. State 
son v. Com.. Ky. • 73 S. W. 674 (other v. Buchanan. 140 La. 420. 73 So. 253 (and 
statements made "about or subsequent to must listen to opposing evidenco if offered) ; 
the drafting" of the paper signed by the de- ],fas8. 1896. Com. v. Bishop. 165 Muss. 148. 
ceased. admitted); 1907. Cleveland v. Com.. 42 N. E. 560; Mo. 1907. State v. Zorn. 202 
- Ky. • 101 S. W. 93 (like Hendrickson v. Mo. 12. 100 S. W. 591 (" the jury have absa
Com.); Louisiana: 1904. State l!. Gianfala. lutely nothing to do with their admissibility") ; 
113 La. 463. 37 So. 30; Michigan: 1882. 1908. State v. Crone. 209 Mo. 316. 108 S. W. 
People v. Simpson. 48 Mich. 474. 478. 12 N. W. 555 (State v. Zorn approved); 1915. State v. 
662 (oral declarations at different times. ad- Thomas. Mo. ' • 180 S. W. 886; N. J. 
missible. semble); Oklahoma: 1911. Morris 1906. State v. Monich. 74 N. J. L. 522. G4 Atl. 
v. State. 6 Okl. Cr. 29. 115 Pac. 1030; 1913. 1016 (" In our opinion the question admits of 
Addington v. State. 8 Okl. Cr. 703. 130 Pac. but one answer; ... [the condition of ad-
311 (both are admissible); Tennessee: 1880. missibility] is not reviewable by the jury"; 
Epperson v. State. 5 Lea 291. 297. 8cmblc (see prior cases considered; lucid opinion by Pit
note 1. 8upra); Texas: 1902. Herd V. State. ney. J).; N. Y. 1887. People v. Smith. 104 N. 
43 Tex. Cr. 575. 67 S. W. 495 (other state- Y. 491. 504. 10 N. E. 873 (" It cannot be left 
ments. made at the same time with one re- to the jury [in the first instance] to say whether 
duced to writing and signed. held admissible; the deceased thought he was dying or not. for 
Henderson. J .• diss.); 1910. Hunter v. State. that must be decided by the judge before he 
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§ 1451 EXCEPTIONS TO THE HEARSAY RULE [CHAP. XLVII 

(b) After a dying declaration, or any other evidence, has been admitted, 
the weight to be given to it is a matter exclusively for the jury. They may 
believe it or may not believe it; but, so far as they do or do not, their judg
ment is not controlled by rules of law. Therefore, though they themselves 
do not suppose the declarant.to have been conscious of death, they may still 
believe the statement; conversely, though they do suppose him to have been 
thus conscious, they may still not believe the statement to be true. In other 
words, their canons of ultimate belief are not necessarily the same as the 
preliminary legal conditions of Admissibility, whose purpose is an entirel~' 
different one (ante, § 29). It is therefore erroneous for the judge, after once 
admitting the declaration, to instruct the jury that they 11I1l8t reject the decla
ration, or exclude it from consideration, if the legal requirement as to con
sciousness of death does not in their opinion exist. No doubt they may 
reject it, on this ground or on any other; 2 but they are not to be expected to 
follow a definition of law intended only for the judge. Nevertheless, this 
heresy has obtained sanction in some jurisdictions;3 it is analogous to that 
already discussed in reference to a jury's use of confessions (ante, § 861). 
permits the declaration to be given in evi- ity); Oklo 1921. Canty v. State. ·Okl. Cr. 
dence"); Oklo 1915. Morehead V. State, 12 .201 Pac. 531. 
Oklo Cr. 62. 151 Pac. 1183. s Cal. 1905. People v. Thompson. 145 Cal. 

So also for the opinion rule: 1901, Jones 717. 79 Pac. 435; 1920. People V. Rulla 
V. State. 79 Miss. 309. 30 So. 759 (whether a Lingh. 182 Cal. 457. 188 Pac. 987; Ga. 1876. 
declaration is matter of opinion is for the Court .Jackson v. State. 56 Ga. 235 (instruction to 
to determine before b'Ubmission to the jury; State the jury to decide whether the statement was 
v. Williams. N. C .• infra. note 2. distinguished). made at the point of death. held proper); 

For the trial judge's discretion. sec ante. 1878. Dumas v. Stnte. 62 Ga. 58. 62 (same); 
§ 1442. n. 3, at the end. 1899. Smith v. State. 110 Ga. 255. 34 S. E. 

The statement that the judge must be satis- 204 (instruction that. if jury thought the de-
fied. as to admissibility. .. beyond a reason- clarant not at point of death nor conscious of 
able doubt •.•• is sometimes made: 1911. Peo- it. they must not consider the declaration. held 
pie v. White. 251 Ill. 67. 95 N. E. 1036. But proper); 1903. Anderson v. State. 117 Ga. 255. 
this is thoroughiy unsound. 43 S. E. 835; 1903. Smith 11. State. 118 Ga. 

I Ark. 1907. Fogg V. State. 81 Ark. 417. 61. 44 S. E. 817; 1906. Findley v. State. 125 
99 S. W. 537; Ga. 1899. Bush v. State. 109 Ga. 579. 54 S. E. 106; 1908. Jones v. State. 
Ga. 120. 34 S. E. 298 (the jury ... in passing 130 Ga. 274. 60 S. E. 840; 1920. Thomas r. 
upon the value and weight of the evidence ". State. 150 Ga. 269. 103 S. E. 244; Mass. 
aro to consider whether declarant was ut the 1895. Com. v. Brewer, 164 Mass. 577. 42 N. 
point of death and conscious of it); Ill. 1911. E. 92 (an instruction "You arc not to con-
People v. White. 251 Ill. 67. 95 N. E. 1036; sider the statement ... unless you are satis-
la. 1902. State v. Phillips. 118 Ia. 660. 92 N. fied •.. that l1e believed that there was no 
W. 876 (the jury are to reconsider it under all hope of life ". held proper); Nev. 1914. State 
the circumstances); Ky. 1914. Com. v. John- v. Scott. 37 Ne\,. 412, 142 Pac. 1053 (Talbot. 
son. 158 Ky. 579. 165 S. W. 984; Me. 1919. C. J .• diss.); N. J. 1!)07. State v. Biango. 75 
State v. Bordeleau. 118 Me. 424. 108 At!. N. J. L. 284. 68 Atl. 125. semble; Or. 1908, 
464 (question leit undecided); Mo. 1898. State v. Doris. 51 Or. 136. 94 Pac. 44; Tex. 
State v. Sexton. 147 Mo. 89. 48 S. W. 452 1899, Hopkins v. State. Tex. Cr. • 53 
(the judge passes on admissibility. but the S. W. 619 (the trial Court allowed to .. submit 
jurY may be allowed to weigh the value); tho question to the jury"); 1921. Walker v. 
1907. State v. Zorn. 202 Mo. 12. 100 S. W. 591; State. 88 TelC. Cr. 389. 227 S. W. 308; W. Va. 
N. J. 1907. State v. Barnes. 75 N. J. L. 426. 1921. State v. Long. 88 W. Va. 669. 108 S. E. 
68 Atl. 145 (compare this "ith State V. Biango. Zi9. . 
infra. n. 3. handed down a week earlier: such A careful discussion of principle and prece-
inconsistency points to one-man opinions in dents will be found in Professor V. H. Lane's 
this Court); 1910. State v. Leo. 80 N. J. L. article in 1 Michigan Law Review 624 (1903). 
21. 77 Atl. 523 (judge passes upon admissi- .. The Right of the Jury to review the Decision 
bility); N. C. 1872. State v. Williams, 67 N. of the Court upon the Admissibility of Dying 
C. 12. 17 (the judge must pass on admissibil- Declarations." 
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§§ 1430-1452) DymG DECLARATIONS § 1452 

§ 1452. Declarations usa.ble by Either Party. Owing to the present 
peculiar limitation of this evidence to public prosecutions for homicide, and 
the tenor of the declarations usually made by the dying person, it has some
times been argued that the declarations cannot be used by the accused. 
But the argument has no foundation whatever, and has been generally 
repudiated. l 

However, under the baleful operation of the Opinion rule (ante, § 1447) 
the accused often loses the benefit of an exonerating declaration. 

§ 1452. 1 1892. Mattox v. U. S .• 146 U. S. 
151. 13 Sup. 50; 1848. Moore v. State. 12 
Ala. 767; 1898. People v. Southern. 120 Cal. 
645. ti3 Pac. 214; 1914. People v. Hotz. 261 
III. 239. 103 N. E. 1007; 1907. Green tI. State. 
89 Mj~s. 331. 42 So. 797; 1886. State v. Saun
ders. 14 Or. 304. 12 Pac. 441; 1919. Com. v. 
Bednorciki. 264 Pa. 124. 107 A t1. 666 (but the 
accused is restricted by the same limitations 
as the prosecution) • 

• 

• • 

Contra. semble: 1836. R. 1'. Scaife. 1 Moo. 
& Rob. 552. 2 Lew. Cr. C. 150 (a declaration 
was after doubt received in favor of the pris
oner. but as influencing the amount of punish
ment); 1872. People v. McLaughlin. 44 Cal. 
435. per Wallace. C. J. (the declarations can
not be offered by the arcused). 

• 

• 
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SUB-TITLE II (continued): EXCEPTIONS TO THE HEARSAY RULE 

TOPIC II: STATEMENTS OF FACTS AGAINST INTEREST 

CHAPTER XLVIII. 

§ 1455. In general; Statutes. 

1. The Necessity Principle 

§ 1456. Dellth, Absence, Insanity, etc., 
as Making the Witness Unavailable; Re
{'eipts of a Third Person. 

2. The Circumstantial Guarantee 

§ 1457. General Principle. 
§ H58. Statements predicating a Lim

ited Interest in Property. 
§ 1459. Same: Otner Statements (Ad

missions, etc.) about Land, discriminated. 
§ 1400. Statements predicating a Fact 

against Pecuniary Interest; Indorsements 
of Payment· Receipts. 

§ 1461. Statements of Sundry Facts 
against Interest. 

§ 1462. The Fact, not the Statement, 
to be against Interest. 

§ 1463. Facts mayor may not be against 
Interest according to Circumstances, or 
according to the Parties in dispute. 

§ 1464. No Motive to Misrepresent; 
Preponderance of Interest; Credit and 
Debit Entries. 

§ 1465. Statement admissible for All 
Facts Contained in it; Separate Entries. 

§ 1466. Against Interest at the Time of 

the Statement; Creditor's Indorsement of 
Payment on Note or Bond; Statute of Lim
itations. 

§ 1467. Statement to be made Ante 
Litem Motam. 

§ 1468. Disserving Interest to be shown 
by Independent Evidence. 

§ 1469. Statements may be Oralns well 
as Written. 

3. Testimonial Qualifications and Other 
Independent Rules of Evidence 
and Substantive Law 

§ 1471. Testimonial Qualifications. 
§ 1472. Authentication. 
§ 1473. Tenant's Statements used 

against Landlord's Title. 
§ 1474. Principal'sStatementsasagainst 

Surety. 
§ 1475. Distinction betwccn State-

ments against Interests, Admissions, and 
Confessions. 

4. Arbitrary IJrnitations 

§ 1476. History ofthe Exception; State
ment of Fact against Penal Interest ex
c1uded; Confessions of Crime by a Third 
Person. 

~ 1477. Same: Policy of this Limitation. 

§ 1455. In general; Statutes. This exception may he traced back as 
early as any of the others, namely, to the early 17003. The historical develop
ment c:m be more particularly noted under certain details of the rule (post, 
§§ 1464, 1476). 

The Exception presupposes, like most of the others, first, a Necessity 
for resorting to hearsay (ante, § 1421), i.e. the death of the declarant, or some 
other condition rendering him unavailabl<! for testimony in court; and, 

. secondly, a Circumstantial Guarantee of Trustworthiness (ante, § 1422),
in this instance, the circumstance that the fact stated, being against the 
declarant's interest, is not likely to have been stated untruthfully. There is 
also to be considered (ante, § 1424) the bearing of other independent rules of 
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§§ 1455-1477) STATEMENTS OF FACTS AGAINST INTEREST § 1455 

Evidence; and finally, there are certain arbitrary limitations resting on no 
reason at all. 

In a few jurisdictions statutory enactments purport to deal with this ex
ception.I They are, however, for the most part obstructive or confusing 
rather than helpful; for they either merely restate, in It form too concise 
to be useful, the established common-law rule, or the;y mingle in ineA'i:rieable 
confusion certain fragments of this and other exceptions. Their specific 
contributions to the details of the exception may be noted under the respective 
details. 

There was a time when the present exception was by some supposed not 
to exist in this country at alI;2 but even at that time it had in fact received 
recognition in sundry rulings; and it is to-day everywhere fully accepted.3 

1. The Necessity principle 

§ 1456. Death, Absence, Insanity, etc., a.s makjng the Witness Unavailable. 
The Necessity Principle (ante, § 1421), as llCre applied, signifies the impos
sibility of obtaining other evidence from the same source, the declarant being 
unavailable in person on the stand. Whenever the witness is practically 
unavailable, his statements should be received, 

Death is universally conceded to be sufficient: l 

§ 1466, 1 Cal, C. C. p, 1872, § 1946 ("The C. C. P. § 1946, inserting after "deceased", 
entries and other writings of a decedent, made "or without the State", :md after "writings ", 
at or near the time of the transaction and in a "of a like character"); P. I. C. C. P. 1901, 
position to know the facts stated therein" § 282 (like Cal. C. C. P. § 1853); § 298, par. 
are admissible" I, When the entry was made 4 (like Cal. C. C. P. § 1870); § 328 (like Cal. 
ngainst the interest of the person making it"); C. C.P. § 19·1/); P. R. Rev. St. &: C. 1911, 
§ 1853 ("The declaration, act, or omiosion of § 1403, par. 4 (like Cal. C. C. P. § 1870, par. 
a decedent, having sufficient knowledge of 4); § 1461 (like Cal. C. C. P. § 1946); Utah:· 
the subject, against his p()cuniary interest, is Compo L. 1917, § 7113 (like Cal. C. C. P. 
also admissible as evidence to that extent § 1946). 
Ilgainst his successor in interest"); § 1870, • Smith's Leading Cases, American notes, 
par. 4 ("The act or declaration of a deceased 1st cd., II, 233 (1844), 8th cd., II, 381. It 
person, done or made against his interest in was also ignored, not repudiated, in a few 
respect to his real property" is admissible); early cases, BUeh as Longenecker V. Hyde, 6 
Ga. Re\·. C. 1910, § 5767 (" Declarations of a Binn. Pa. 1 (1813). Compare the history of 
person in possession of property, in disparage- a party's admissions, which at the beginning 
ment of his own title, arc admissible in favor was not differentiated (ante, § 1080). 
of anyone, and ogainst privies"); § 5768 • Except possibly in Moine; 1886, Libby v. 
(" The declarations and entries of a person, Brown, 78 Me. 492. 7 At!. 114. 
since deceased, ag~inst his interest, and not § 1456. 1 1815, Manby v. Curtis, 1 Price 
made with a view to pending litigation, are 229; 1839, Phillips v. Cole, 10 A. & E. 106; 
admissible in evidence in any case"); § 5778 1825, Barrows v. White, 4 B. &: C. 328; 1829, 
(admissions of strangers, receivable when they Spargo v. Brown, 9 B. &: C. 936, semble; 1855, 
arc "admissions made by a third person against Papendick V. Bridgwater, 5 E. & B. 178; 1896, 
his interest, as to a fact collateral to the main Bertrand V. Heaman, 11 Man. 205, 210; 1884, 
issue between the litigants, but essential to Trammell v. Hudmon. 78 Ala. 223; 1864, 
the adjudication of the cause"); Ida. Compo Mahaska Co. v. Ingalls, 16 Ia. 81; 1860, 
St. 1919, §7967 (like Cal. C. C.P. § 1946); la. Curriern. Gale, 14 Gray 504; 1860, Websterv. 
Compo Code § 7329, C. 1897, § 4622 (like Cal. Paul, 10 Oh. St. 536; 1846, Lowry v. Moss, 
C. C. P. § 1946); Mont. Rev. c. 1921, §§ 10514, 1 Strobb. 64; 1840, Davis v. Fuller, 12 Vt. 189. 
10531. par. 4, § 10594, par. 1 (like Cal. C. C. P. In two early Nisi Prius rulings, long out-
§§ 1853, 1870, par. 4, § 1946); Nebr. Rev. St. lawed by time and later cases, the statements 
1922, § 8855 (like Cal. C. C. P. § 1946); Or. of lh;ng witnesses were admitted: 1795, 
Laws 1920, §§ 710,727, par. 4 (like Cal. C. C. Walker V. Broadstock, 1 Esp. 458; 1803, Doe 
P. §§ 1853, 1870, par. 4); § 790 (like Cal. I). Rickarby, 5 Esp. 4. 
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18.'33, WrLLIllls, J., in Fitch v. Chapman, 10 Conn. 11: "The cases where such evi
dence i~ admitted seem to proceed generally upon the principle that, by the decease of 
the person, better evidence cannot be had." 

The principle of necessity is broad enough to assimilate other causes; but the 
rulings upon causes other than death are few. They are ill-judged, so far 
as they do not recognize the general principle of unavailability. Illness 2 

and insan-ity 3 should be equally sufficient to admit the statements; as well 
as abse1lce from the jurisdiction.4 Supervening incompetency thraugh ·interest 
stands on the same ground. . 

The written receipt of a third person, acknowledging payment of money, is 
undoubtedly a statement of a fact against interest (post, § 1461); but it can
not be received nnder the present principle, unless the receiptor is deceased 
or otherwise unavailable. 6 

2 Contra: 1813. Harrison v. Blades. 3 Camp. 
458 (the declarllnt had suffered an apoplectic 
fit and was by physicians said to be • in 
extremis'; Ellenborougb. L. C. J.: .. No case 
has gone so far [as to admit such evidencPjand 
I am afraid to cstablish a precedent. It is 
difficult to determine whcn a patient is past all 
hope of cure. If such a relaxation of the rules 
of evidence were permitted. there would be 
very sudden indispositions and recoveries "). 

I 1864, Mahaska Co. v. Ingalls. 16 la. 81. 
Bemble; 1915. Weber v. Chicago R. 1. & P. R. 
Co .• 175 Ia. 358. 151 N. W. 852 (personal 
injuries received in a derailment in March. 
1905; defence. derailmlmt by the criminal act 
of K .• intentionally wrecking the train; the 
written statement of K .• made 10 days after the 
derailment. confessing fully his act. was offered 
as a declaration of a fact against interest; K. 
had been convicted of the crime of derailment 
in 1906 or 1907. his conviction was set aside for 
errors. then he was in 1908 adjudged insane. 
and in 1909 he was released from the asylum as 
not a menace to the public in his mental con
dition. and at the time of this trial in 1910 he 
was at large in parts unknown; in 1907. while 
he was in prison. the now defendant had inter
rogated him on deposition as to the crime. but 
he had refused to answer; by a majority. two 
judges dissenting. K.'B statement of 1905 was 
held admissible; without elaborating this" very 
pretty question", as it is termed by a dis
senting judge. suffice to note that any system of 
evidence which would refuse to permit a de
fendant to exonerate himself by showing the 
conviction of K. for the crime. his statement. 
his insanity, and all the rest of it. would be a 
system of mental slavery fit for the scrapileap 
of justice) ; 1881. Jones v. Henry. 84 N. C. 324. 

• 1826, Shearman v. Atkins. 4 Pick. 293; 
1903, Pound. C .• in South Omaha v. WrzenBin
ski. 66 Nebr. 790. 92 N. W. 1045 (in a concur
ring opinion; admitting the letter of a city 
clerk absent from the jurisdiction). Doubting: 
1851. Williams. J .• in Geralopulo v. Weiler, 10 
C. B. 690. 696. 

Contra: 1831. Stephen v. Gwenap. 1 Moo. & 
Rob. 120 (flight of a bankrupt under a criminal 
charge); 1910. Moffit v. Canadian Pacific R. 
Co.. 2 Alta. 483 (letter from a mother in 
Ontario acknowledging receipt of money. ex
cluded; point not raised); 1864. Mahaska Co. 
v. Ingalls. 16 Ia. 81. semble. 

61841. Pugh v. McRae. 2 AlII. 394; 1831. 
Dwight v. Brown. 9 Conn. 93; 1833. Fitch v. 
Chailman. 10 Conn. 11. Contra. 1825. Burton 
v. Scott. 3 Rand. 409. 

6 Accord: Can. 1844. Joplin v. Johnston. 2 
Kerr N. Br. 541 (mortgagee's receipt for rent) ; 
U. S. Ariz. 1906. Matko v. Daley. 10 Ariz. 
175. 85 Pac. 21; Ark. 1906. Walnut Ridge 
M. Co. v. Cohn. 79 Ark. 338. 96 S. W. 413 (on 
rehearing. reversing the original ruling. which 
was based on Greenleaf's statement quoted 
infra); Conn. 1839. Newell v. Roberts. 13 
Conn. 63. 72; 1905. British Amer. Ins. Co. v. 
Wilson. 77 Conn. 559. 60 At!. 293; 1I1d. 1921. 
Myers v. State. 137 Md. 496. 113 Atl. 92 
(larceny of an automobile; plea. title by pur
chase; a receipt signed by t.he purporting 
seller A. in New York. excluded); Mass. 1826. 
Shearman v. Atkins. 4 Pick. 283. 293 (lIS!lump
sit by guardians against the ward's estate for 
money spent; receipts for the sums in question 
were admitted; the referee allowing this only 
for such persons as were not" alive and within 
the Commonwealth"); 1895. Silverstein v. 
O·Brien. 165 Mass. 512. 43 N. E. 496 (receipts 
for rent. signed by tenants. to show that the 
offering party was owner, excluded); Minn. 
1885. Ferris v. Boxell. 34 Minn. 262. 25 N. W. 
592 (receipt of third person is not evidence. 
nor made so by a statute exempting it from 
authentication if properly recorded); Mo. 
1921. State v. Howe. 287 Mo. 1. 228 S. W. 477 
(receiving money earned by prostitution); 
Nebr. 1921, Hays v. Christiansen. 105 Nebr. 
586. 181 N. W. 379 (foreclosure of mortgage; 
.. receipts of third persons". held not admis
sible); Pa. 1818. Cutbush v. Gilbert. 4 S. & R. 
551. 555 (receipts by third persons not called. 
excluded; .. his oath is better "); 1825. Morton 
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§§ 1455-1477] STATEMENTS OF FACTS AGAINST INTEREST § 1457 

2. The Circumstantial Guarantee 

§ 1457. General principle. The basis of the Exception is the principle 
of experience that a. statement asserting a. fact distinctly against one's in
terest is entirely unlikely to be deliberately false or heedlessly incorrect, 
and is thus sufficiently sanctioned, though oath and cross-examination are 

• wantmg: 
1861, BLACKBURN, J., in Smith v. Blakey, L. R. 2 Q. B. 326: "When the entries are 

against the pecuniary interest of the person making them, and never could be made llvaiI
able for the person himself, there is such a probability of their truth that such statements 
have been admitted after the death of the person making them." 

1879, FITZGIBBON, C. J., in Lalor v. Lalor, 4 L. R. Ire. 681: "The interest against which 
the siatement appears to be made . . . [is required] in order to supply that sanction which, 
after the death of the party, is accepted as a substitute for an oath." 

1832, ROGERS, J., in GibblchoU8e v. Stong, 3 Rawle 437: "The principle is founded on 
a knowledge of human nature. Self-interest induces men to be cautious in sa~;ng any
thing against themselves, but free to speak in their own favor. We can safely trust a man 
when he speaks against his own interest." 

1841, GIBSON, C. J., in Addams v. Seitzinger, 1 W. & s. 244: "[It rests on] the principle 
which allows entries or memorandums which were prejudicial to the interest of the lITiter 
to be evidence, ... thus substituting for the sanction of a judicj~LQ,!!!!UJte more power
ful sanction of a sacrifice of self-interest." 

1879, COFER; J., "in Mercer's Adm', v. Mackin, 14 Bush 441: "Experience has taught 
us that when one makes a declaration in disparagement of his own rights or interests it 
is generally true, and because it is so the law has deemed it safe to admit evidence of such 
declarations." 1 

The specific applications of this broad principle to the different kinds of 
facts against interest come now to be considered. 

§ 1458. Statements predicating a Limited Interest in Property. A state
ment predicating of oneself a limited ,interest instead of a complete title to prop
erty asserts a fact decidedly against one's interest, and has always been 
so regarded. In particular, assertions that one's estate is a leasehold, not a 

v. M'Glaughlin, 13 S. & R. 107: W (l.8h. 1904, Evidence, § 147. note 3: "In auditing the ac-
Beebe v. Readward. 35 Wash. G15. 77 Pac. 1052. counts of guardians, administrators, etc., the 

Contra: Eno. 1914, R. v. Sagar. 3 K. B. 1112 course is to admit receipts as • prima facie' suffi-
(false pretences; the issue was whether d~fcnd- cient vouchers"; but the authorities cited do 
ant was carrying a business of dealing in cycles; not bear this out as a general exception. 
certain receipts for payment to the R. Cycle Of course. such receipts of a part1/-oppo~nt 
Co .• held admissible); U. S. 1915. People v. would be receivable as admissions: allie, 
Davis. 269 III. 256. 110 N. E. 9 (on a charge of § 1049. 
embezzlement. Il principal'a receipts admitted Distinguish the above question whether Q 

for the agent); N. Y. C. P. A. 1920, § 336 trustee's or administrator's accounting may be 
(payment by a municipal corporation may be sufficiently madc by producing vouchers signed 
evidenced by receipt on file if dated at least 6 by third persons without calling those persons: 
years before); 1796. Alston v. Taylor, 1 Hayw. 1917, Wylie I). Bushnell. 277 Ill. 484.115 N. E. 
N. C. 381, 395 (counsel's receipt for a bond 618; N. C. Con. St. 1919. § 107 (in accountings 
taken to sue upon, admitted as given in "the by executors, etc.; "vouchers are presumptive 
course of business"); 1853, Reed v. Rice. 25 evidence of disbursement. without other proof, 
Vt. 171, 186. per Redfield, C. J. (misunder- unless impeached"; if lost. contents may \:Ie 
standing Gilson v. Gilson. 16 Vt. 464. where the proved by affidavit). 
receipt was by an agent of the party). § 1457. I So a1so Blackburn. J .• in R. I). 

The following pa.."8llge probably led to mis- Birmingham. 1 B. & S. 763; Somerville, J" in 
understanding on this point: 1842. Grccnleaf. Humes v. O'Bryan, 74 Ala. 79. 
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freehold, or that one's possession is merely as agent or as trustee for another, 
are admissible :1 . 

1861, BLACKnulL.V, J., in R. v. Birmingham, 1 B. & S. 763: "Is such a statement (cutting 
down an interest in realty] admissible to the same extent and for the same purposes as 
where the cffect of the statement is to charge the person with the receipt of money? I 
neither find any distinction taken between them in any of the cases, nor can I in principle 
see any. The probability that a man would speak truth (which is the reason assigned for 
admitting the evidence) is equally great whether the tendency of the declaration is to es· 
tablish liability for money or to deprive a man of real estate." 

Such statements may be used in so far as they tend to prove the matter 
against interest, for example, that some other person is the owner of the higher 
estate. But they could not be received to prove the matter as to which they 
were not against interest, for example, the ownership of the limited estate 
asserted.2 

§ 1458. I Accord: ENGLANO: 1;95. Walker admitted); New Hamp81tirc: 1843, Pike 17. 

v. BroBdstock. 1 Esp. 458: 1803. Doc v. Hayes. 14 N. H. 20; 1845. Rand v. Dodge. 
Rickarby. 5 id. 4; 1808. Doc v. Jones. 1 Camp. 17 N. H. 359 (declarations indicating posses-
367 (whether a locu8 was part of a copyhold sion as agent or tenant merely. not owner, 
of the defendant: a writing by the deceased admitted); 1880. Perkins v. Towle. 59 N. H. 
former owner of the copyhold. then occupying 584 : New York: 1894. Lyon v. Ricker. 141 
the loclls. that he did not own it but paid rent N. Y. 225. 36 N. E. 189 (conditions of delivery 
for it. was admitted for tho plaintiff); 1811, of a deed; the deceased grantor's declarations. 
Peaceable v. Watson. 4 Taunt. 16: 1835. while in possession. that he had made and de-
Carne v. Nicoll. 1 Bing. N. C. 430; 1845. livered the deed on certain conditions. ad-
Baroll do Bode's Case. 8 Q. B. 243; 1847. mitted): 1907, Tompkins 11. Fonda G. L. Co .• 
Doe r. Langfield. 16 M. & W. 513; 1865. 188 N. Y. 261. 80 N. E. 933 (declarations of 
Smith v. Blakey. L. R. 2 Q. B. 326. a director of a corporation. admitting knowl-

CANADA: 1862. Powell v. Wathen. 5 All. edge of the plaintiff's title to goods bought, 
N. Br. 258 (deceased's disclaimer of title. received); 1912, People v. Storrs, 207 N. Y. 
admissible for ono charged as executor • de ~on 147. 100 N. E. 730 (forgery by a wife of a 
tort' of the deceased). marriage scttlemcnt dated Aug. 21, 1909, by 

UNITED STATES: Federal: 1913. In re the husband reciting the gift to her of an auto-
Thompson. U. S. D. C. N. J .• 205 Fed. 556 mobile; the deceased husband'a declarations 
(bankrupt's statements. in possession of a that he had given the automobile to her, held 
dredge. that he was not owner of it, ad- admissible); North Carolina: 1880, Melvin 
mitted); Georoia: 1873. Turner v. Tyson, v. Bullard. 82 N. C. 37: 1906, Smith 11. Moore, 
49 Ga. 165. 169 (admission by the heir. 142 N. C. 277. 55 S. E. 275 (deceased life-ten. 
of tho genuineness of an ancestor's divesting ant's declaration. while in possession. that 
deed, received); 18!l2. Lamar v. Pearre. 90 .. she had made a deed to Mr. M. for the lot". 
Ga. 377. 17 S. E. 92 (declarations by a posses- admitted); PMlippine lal. 1907. Leonards 
sor in apparent ownership, that the land had v. Santiago. 7 P. I. 401 (husband's statement 
been purchased with trust fUl1ds from the sale disclaiming title to land held by him for his 
of other land, admitted): Indiana: 1846. wife. admitted; applying C. C. P. § 282); 
Doc 17. Evans. 1 Blackf. 322 (by a possesso.'. Vermont: 1895. Swerdferger 17. Hopkins. 67 
that he was tenant only, admitted); Iowa: Vt. 136. 31 At!. 153 (as to land boundaries. 
1867, Robinson 11. Robinson. 22 Ia. 427. 433 admitted); Viroinia: 1890. Dooley 17. Baynes. 
(trust declarations, mimitted); Louisiana: 86 Va. 644. 10 S. E. 974 (deceliscd possessor's 
1918. Demarets v. Demarets. 144 La. 173. declarations that he had only a Iife-estate 
80 So. 240 (tranafcr in fraud of wife; state- and could not transfer a fee. admitted); 1901, 
ments by the grantor held not against interest First National Bank v. Holland. 99 Va. 495. 
on the facts): Maine: 1902. Walsh v. Wheel- 39 S. E. 126 (husband's declarations of a gift 
wright. 96 Me. 174, 52 At!. 649 ("declara- to wife. made when free from debt. admitted). 
tions of a deceased occupant of land, made • 1897. Hollis v. Sales. 103 Ga. 75. 29 S. E. 
while occupying, in the course of his oceupa- 482 (declaration by a husband that he made a 
tion, as to tile character of his occupation. deed to his wife because he was in debt to her. , 
and against his own pecuniary interest, are eli:cluded, as not against interest on the ques
admissible "); MasBachuaettB: 1860. Currier tion whether the deed was for a valuable con. 
v. Gale, 14 GillY 504 (statements as to land. sideration). 
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§~ 1455-1477] STATEMENTS OF FACTS AGAINST I~TEIWi:lT § 1459 
, 

§ 1459. Sruno: Othor Stlltemonta (AdmiSSions, etc.), about Land, dtscrimi~ 
nated, There has been in some jul'isciictions much confusion through a fail
ure to distinguish certain principles, distinct in themselves, but all finding 
nn application to declarations about land-possession and having only that 
superficial feature in common: 1 

(1) If the issue invoh'es 11 prescriptive title and adverse possession, the 
nature of the Poss(;;jJion alleged is important, and under the doctrine of' J'cr~ 
bal Acts (post, §§ 1778, 1779) the statemcnts and conduct of the possessor 
are admissible as giving character to the posscssion and indicating whether 
it is adverse or not. Here the statements are not taken as assertions, and the 
Hearsay rulc is not applicable, Their chief limitation is that they must 
accompany the' possession which they are supposed to charactel'ize; but the 
declarant's decease is not a condition. 

(2) Under t!le principle of AdmI,sswns, the statements of a party-opponent, 
or his predecessor in title, ackn.owledging an inferior or different title, may be 
used (ante, § 1082). Here the main requirements are that the admitter must 
have had title at the time, and that the admission shall be used only against 
himself or his successors; but the admitter need not be deceased before the 
statement can be used. Here, too, no Hearsay exception is involved. 

(3) In st.atements offered under the present exception to the Hearsa? rule, 
, 

the declarant must be decea.yed. Moreover, there must have been an in-
terest at the time to say the contrary, but the statements may be used in 
any controversy, without regard to the parties concerned. 

(4) Still dealing with Hearsay exceptions, there are, further, two American 
doctrines admitting declarations as to boundaries (treated l)Ost, §§ 1563-1570); 
by one of these, obtaining generally, the deciarant must not have been an 
interested party (for example, an owner), and he need not have been in pos
session; but by the other, in vogue in a few Atlantic jurisdietions, he must 
have been an owner and must have been on the land at the time. 

A more detailed analysis of the discriminations between these and other 
superficially related statements about land is elsew}H~re made (ante, § 1087, 
post, § 1780), as well as of the distinction of theory between statements against 
interests, admissions, and confessions (l)Ost, § 1475). There is also to be 
distinguished the doctrine of substantive law forbidding a tenant to dispute 
his landlord's title (post, § 1473). 

§ 1460. Statements predicating a Fact against Pecuniary Interest; Indorse
ments of Payments; Receipts. Statements of a fact against pecuniary in-

• 

In Crease ~. Barrett, 1 C. M. & n. P31 principle is found in the following: 1855, Al-
(1835), and Pike II. Hayes. 14 N. H. 20 (1843). legheny 1'. Ncl~.on, 25 Pa, 334 ("It was against. 
a declaration as to the extent of one's lund waH the interest of N. to expend his time and money 
said to difft<r from a declaration as tu the limits in taking out a title for th~ land ns an island, if 
of onc's interest in it.. and to be inadmissible. it was not one. His application therefore was 
But both must stand on the B:lmc footing; the evid~nr" that it WIlS an island "). 
former should be admitted as indicating that § 1459. 1 E.g. 1845. Smith r. Martin. 17 
Ileighboring estates extended nt letlst up to the Conn. 401; 1855. Plimpton f. Chamberlain. 
Ilointnamed. Accord: 1795, Walkerv. Brond- 4 Grny Mass. a21; 1898. Mutuul Life Ins. Co. 
stock. 11~sp. 458. A uniQue UPlllicution of the r. Logon, al C. C. A. 172,87 Fed. (j3i. 
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§ 1460 EXCEPTIONS TO THE HEARSAY RULE [CHAP. XLVIII 

terest furnish the greatest number of illustrations,l and of difficulties as well. 
Perhaps the oldest form was the account kept by a steward or bailiff of sums 
collected from tenants.:! Another instance was the entry of receipt of a. tithe
payment in a. vicar's books.3 },foney-receipts in general have always been 
conceded to fall under the rule.4 

Another typical instance was the indorsement, on a note, a bill, or a bonel, 
of payments received; it would evidence the payment (under this rule), and 
the act of payment would serve as an acknowledgment of existing debt (or 
new promise) by the debtor, and this in turn would be sufficient to remove 
the bar of the statute of limitations. Other reasons, however (noted post, 
§ 1466), impose special restrictions on the use of this class of statements. 

§ 1461. Statements of Sundry Facts against Interest. There are many 
facts which in their ultimate effect may be against proprietary or pecuniary 
interest, though in their immediate and narrow aspect there may be no such 
clear character. These facts, however, may nevertheless be facts so decidedly 
against interest that no one would be inclined falsely to concede their exist
ence. If so, on the general principle (ante, § 1457) they should therefore be 
admitted. No more precise test can well be formulated, except in the sug
gestion that the interest injured or the burden imposed by the fact stated 
should be one so palpable and positive that it would naturally have been 
present in the declarant's mind.1 

§ 1460. 1 The following are mis~ellaneous 
instances: 1905. Massee-Felton L. Co. t'. Sir
muc:;. 122 Ga. 287. 50 S. E. 92 (sheriff's 
entry; cited posl. § 1464); 1909. Kaleikini t. 
Waterhouse. 19 Hn w. 359 (entrios in un ac
count book. "memorandum of my debts". 
ete .• admitted); 1900. German Ins. Co. v. 
Bartlett. 188 Ill. 165. 5R N. E. 1075 (creditors' 
suit for property conveyed to wife by deceased 
husband; declarations by him before the 
transfer. that he was indebted to her. admitted) ; 
1R98. Keesling v. Powell. 149 Ind. 372. 49 
N. E. 265 (statements by a deputy-treab'Urer 
that taxes had been paid in. admitted); 1911. 
Johnson v. Schoch. 85 Kan. 837. 118 Pac. 
696 (by the holder of notes. that the notes 
were paid. admitted); 1890. Vogely t·. Bloom. 
43 Minn. 163. 45 N. W. 10 (consideration for 
a note; entry of a deceased payee of another 
note. as to its discharge and the making of a 
new note. a.dmitted) ; 1903,QuimbYI1.Ayers.
Nebr. • 95 N. W. 464 (deceased's stat~ 
ments that he was insolvent, admitted); 
1874. Livingston v. Amoux. 56 N. Y. 519 
(receipt by a sheriff admitted). 

2 See the citations post. § 14;6. 
, 1810. Perigal v. Nicholson. 1 Wightw. 63. 
C See the cases cited ante. § 1456. 
§ U61. I The following are sundry rulings 

applying the principle: 
ESGLAND: 18tH. Smith 11. Blakey. L. R. 

2 Q. B. 326 (a letter by a clerk. notif~ing the 
employer of the arrival of B.'s draft. ""ith 

three huge cases. at the office". and going on to 
state the terms of the contract with B .• was ro
jected; Blackburn. J.: "It is no more than an 
admission that he has the care of the three 
ehests which ha\'e arrived at the offiee. and the 
possibility that this statement might muke him 
liable in case of their being lost is an interest of 
too remote a nature to make the statement ad
missible in e\'idence "); 1877. Sly v. Sly. L. R. 
2 P. D. 91 (declaration by one raising a loan 
that his estate was a life interest under a \\ill. 
admitted to show the existence of the will); 
1891. Flood v. Russell. 29 L. R. Ire. 96 (decla
rations by 11 wife us to the existence of a will of 
her husband by which she profited less than by 
his intestaey. admitted) ; 1914. Lloyd v. Powell 
Duffryn S. C. Co .• A. C. ;33 (whtlther a work
men's compensation cluimant was a dependent. 
the claimant being concededly an illegitimate 
ehild; the deceased's statements admitting 
his paternity. held admissible as "conduct"; 
per Earl Loreburn. L. C .• also as u statement 
of a fact constituting a legal duty to support 
the child. and therefore 8emble a fact against ,
interest). 

CANADA: 1902. Yuill 11. White. 5 N. W. 
Terr. 275. 291 (the mere statement of the 
terms of a contract is not of a fuct against 
interest). 

UNITED STA'I'E8: Federal,' 1896. Lucas 11. 
U. S .• 163 U. S. 612. 16 Sup. 1168 (n state
ment that the declarant did not belong to 
the Choctaw Nation. excluded; but the sub-

194 



§§ 1455-1477) STATEMENTS OF FACTS AGAINST INTEREST § 1461 

It has by one Court been said tIlat. the liability involved in the fact stated 
must not be a mere conditiona.l or contingent one.2 But this limitation can~ 
not be supported, and would, if consistently carried out, practically nullify 
the exception in this respect. The liability to pay conditionally is none the 
less a liability; moreover every contract is subject to some conditions im~ 
posed by implication of law. The incurring of a contract liability of any 
sort is on principle a Iact against interest.3 

jeet is confused with that of Admissions); 
California: 1903, Rulofson 1:. Billings, 140 
Cal. 452, 74 Pac. 35 (action on a contract by 
defendant's testator to adopt and support the 
plaintiff as a son; the testator's declarations 
that he was the plaintiff's guardian, not ad
mitted for the defendant; the r('(lS0n for the 
ruling is questionable, because as guardian 
the testator was under liability to account, but 
not merely as adoptive fatllCr); Georgia: 
1899, Georgia R. & B. Co. 1:. Fitzgerald, 108 
Ga. 507, 34 S. E. 316 (wife'S action for hus
band's death; the husband's statement of 
his careless conduct, ac!mittcd); 1908, Chan
dler v. Mutual L. & J. Ass'n, lal Ga. 8:';, 61 S. 
E. 1036 (statement that the declarant had not 
made or authorized any application for in
surance, held to be of a fact against interest) ; 
1913, Murdock v. Adamson, 12 Ga. App. 275, 

';77 S. E. 181 (father's action for son's death; 
"son's statements of his own negligence, re
ceived); Idaho: 1901, State t'. Alcorrt, 7 Ida. 
599,64 Pac. IOB (declarations as to pregnancy, 
by one seeking an abortion, admitted, chiefly 
on this ground); 1909, Wheeler t·. Oregon R. 
& N. Co., 16 Ida. 375, 102 Pac. 347 (child 
ki11ed and grandmother injured; in the action 
for the chilrl's death, the grandmother'S 
statement that it was her fault was excluded; 
but here she was not deceased); Iou-a: 1876, 
Hoss v. McQuiston, 45 la. 147 (a testator's 
declaration, when sane, that he had not been 
in his right mind for twenty years. admitted) ; 
1898, Moelm v. Moehn, 105 Ia. 710, 75 N. W. 
521 (declaration by an indorser of a note, 
that it was not, paid and that it belonged 
to his wife. held not against interest); 1906, 
Drefah1 v. Securit~, Sav. Bank, 132 ia. 563, 
107 N. W. 179 (contract by intestate to 
transfer funds to R., the intestate's statements 
that HR. was after her money, and she did 
not want him to ha'\'e it", not admitted as 
statements agair.st interest); 1915, Weber r. 
Chil'ago R. 1. & P. R. Co., 175 In. 358, 151 
N. W. 852 (action for personal injuries re
ceh'ed by a negligent derailment; the defend
ant set up the criminal act of a third person K .. 
intentionally wrecking the train; K.'s written 
statement fully admitting his act, received, 
as a statement of a fact making him civilly 
liable for damages; Deemer, C •. J., diss.); 
Kansas: 1898. Walker v. Brantner, 59 Kan. 
117. 52 Pac. 80 (action for the death of the 
plaintiff's husband, a railway engineer; decla
rations of the husband, after the injury, that 

he could have avoided it ily keeping a lookout. 
admitted) ; 1I.f CUisachusetla: 1894, Farrell 
v. Weitz, 160 l\Iass. 288, 35 N. E. 783 (admis
sions of paternity b~' a deceased person, not re
ceh'able for the defendant in bastardy); 
MillllCsota: 1889, Hosford v. Rowe, 41 Minn. 
247, 4!! N. W. 1018 (Dickinson, J.: "Decla
rations by a person to show that he had exe
cuted a will, or that he had not executed a 
will, or that he had fCvoked his wilJ, ... are 
not to be regarded, in general, as declarations 
against interest, for the acts to which the 
declarations relate, and the consequences 
of such acts, are wholly \\-ithin the control 
of the person whose declaration is in ques
tion "); 190!!, Halvorsen v. Moon & K. L. Co., 
87 l\finn. 18,91 N. W. 28 (deceased employee's 
statement that a fire in a room in his charge had 
been ('aused by an act of negligence on his 
part, admitted; good opinion) ; Montana: 
1922, Gray 1:. Grant, Mont. ,206 Pac. 
410 (accounting; or testat<Jr's declarations 
admitting a contract with one of the defend
ants, admitted under Rey. C. 1921, § 10514); 
Texas: 1904, Smith v. International & G. N. 
R. Co., 34 Tex. Civ. App. 209, 78 S. W. 556 

, (by the deceased, injured on a railroad track, 
that he was aslccp when struck. admitted); 
Utah: 1908. Smith v. Hanson, 34 Utah 171, 
96 Pac. 1087 (action for attorney's services 
to deceased; the latter's statement that he 
was "not going to sue", etc., .held not to in
voh'e any fact of pecuniary or proprietary 
interest); Virainia: 1881. Tate v. Tate, 
Ex'r, 75 Va. 532 (a memorandum of the re
ceipt of bonds deposited with the writer all 

bailee without reward. held not sufficiently 
against interest). 

2 1843, R. v. Worth, 4 Q. B. 13'! (the entry 
was; "April 4th 1824, W. Worsell came [as 
farm-hand); and to have for the halI-year 
405." Lord Denman, C. J.; "The book here 
does not show any entry operating against the 
interest of the party. The memorandum 
could only fix upon him a liability on proof 
that the services had been perfol'med"). 

• 1850, White t·. Chouteau, 10 Barb. 209 
(incurring nn obligatic.n to reimburse a surety) ; 
1859, People v. Blakeley, 4 Park. Cr. C. 185 
(executing a note); 1889, Hosford II. Rowe, 41 
Minn. 247, 42 N. W. 1018 (n husband said that 
he had destroyed an antenuptial agreement re
serving to him8(llf power to will away from his 
wife more than the statute permitted). 
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§ 1462. The Fact, not the Sta.tement, to be aga.inat Interest. It must be 
remembered that it is not merely the statement that must be against interest, 
but the fact stated. I t is because the fact is against interest that the open 
and deliberate mention of it is likely to be true. Hence the question whether 
the statement of the fact could create a liability is beside the mark. l 

• 
§ 1463. Facts mayor may not be aga.inst Interest according to 

stances or according to the Parties in dispute. A fact thus stated mayor 
may not be against interest according to the circumstances. For example, 
a statement that one is not a partner in a certain firm states a fact 
which fa\"ors one's interest if the firm is insolvent (and a deficit is therefore 
to be made up), but disfavors one's interest if the firm is solvent (and profits 
are thus to be shared); while a statement that one iv a partner in the firm 
is for and against interest in just the reverse situations. l 

Again, the same fuct Illay 01' may not be against interest according to the 
parti.es' situation in the ca.'Je in which it comes into dispute; it may be against 
interest in one aspect, but in favor of interest in another.2 

§ 1464. No Motive to Misrepresent; Prepondera.nce of Interest; Credit 
e,nd Debit Entries. It has sometimes been said, loosely and in analogy to 
other Hearsay exceptions. that there must be 111) 1Il1l1i!'(' to 11/ i..~represent; this 
heing put as an additional reql1irelllent. l But there is 1I0 such additional 
requirement. The real ohject of this mode of statement is to furnish a test 
for a not uncommon situation, the situation in which, along with the dis
serving interest, there is also a more or less palpable interest to be served 
by the fact. The real question is: Shall we attempt to strike a balance be
tween the two opposing interests and admit the statement only if on the 
whole the disserdng interest preponderates in probable influence? Or shall 
we regard the disserdng interest as sufficient to admit, and leavc the other 
lIlerel~- to affect the credit of the statement? The former alternative has 
by the Courts been generally followed.2 It must be noted, howevcr, that 

§ 1462. I This has been misu,'cf'mtood in for services rendered when a minor; the 
the following case: 181m, Wester', lV!nryland defendant offered an entry in his booka ered-
H. Co. v. Manro. 32 Md. 280 (Brent. J., re- iting the plaintiff's services, but to his father. 
jeeting a stnteaJtJnt by n collector that he hr.d who owed the defendant money, and not to the 
received money from X. ill payment 0: stock- plaintiff; it was rejected. Here the entry was 
Hubscriptions: .. How the declaration offered against his interest so far as concernC':l the ren-
was against the intere~t of M. [the collector), dering of the services. But that was not dill-
we have been unable to discover. It did not puted. As to whether the contract was "ith 
create a debt or establish a liability on his part the plaintiff or his father, it was obviously the 
to pay a sum of money to any person or ~lOdy defendant's interest to attribute it to the 
corporate. It did lIot furnish any ground, or father. against whom he had a set-off; hence 
pretext even. Upon which he might have been on this point the entry was not against his 
sued or proceeded against either in law or interest). 
equity"). § 1464. I 1833. G1eadow v. Atkins, 3 TYi W. 

§ 1463. I 1857, Raines' Adm'r v. Raines' 301; 1837, Marka r. Lahee. 3 Bing. N. C. 408, 
Cred'rs. 30 Ala. 428; 1883. Humes v. O'Bryan, Vaughan. J.; 1864, County of Mahaska v. In-
74 id. 79. galls, 16 In. 81; 1831. Gilchrist 11. Martin, 1 

• 1912. Cryer ~. McGuire, 148 Ky. 100. Bailey's Eq. 503. 
146 S. W. 402 (adverse possession of E. C.; • 1821, Short ~. Lee, 2 Jv.c. &: W. 477. 489 
statements by E. B. C. held not of fncts against (entries by one of a college of vicars, 'Il>ho W88 

interest. under the circumstances); 1883, also proctor or collector, of dues for the college, 
Chase '1'. Smith. 5 Vt. 557 (the pluintiff sued were objected to; Sir T. Plumer. M. R.: 
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so great a judge as Sir George Jesscl has said that the latter alternative is 
the proper one, i.e. the counter-interest should affect only the weight of the 
evidence.3 

A common illustration of this question is the use of a merchant's credit 
entry of payment received (thus against his interest) which at the same stroke 
has included (thus in favor of his interest) the debit entry of his claim leading 
to the payment; and, conyersely, an agent's debit and credit account in 
which the receipts creating liability are on the whole equalled or exceeded by 
the payments or credits in his favor. When, in the former case, the entry of 
pa~'U1ent received, or, in the latter case, of an item creating liability, is sought 
to be used, the argument has been made that since, taking both sides of the 
account together, the writer is not left with any liability and perhaps appears 
to have a claim for a balance, the matter cannot be said to be against his 
interest. This argument, accepted at Kisi Prius in Doe v. Vowles,4 has since 
been repudiated. The answer to it is that the entrant's interest in making 
the favoring items does not really affect, as a counter-motive, his interest 
against the individual charging-items; the entries of the latter, taken by 
themselves, are to be trusted: 6 

1828, Rowe v. Brenton, 3 M. & Ry. 266; it was objected by :Mr. Brougham, against a 
tool-keepcr's book, that "where in the same document in which the charge appears, a 
discharge also appears, which squarcs the aecount, or it /lilly be leaves a balance in his favor, 
then taking the whole together both sidcs of the account. the charge and the discharJe, 
- the reason fails, because it no longer is II declaration of a party against his own interest.; 
it lIIay be a declaration for his own interest"; the argument was disapproved. LITTLE

DALE, J.: .. A man is not likely to charge himseIr for the purpose of getting a discharge." 
TE!'."TERDEN, L. C. J.: "Almost all the accounts that are produced are accounts on both 
sides. That objection would go to the very root of that sort of evidence." 

"Though the proctors werc members of the must be ugainst the interest of the man who 
body of vicars. that does not affect the ground made it. Of course. if you can prO\'e ' aliunde' 
on which such entries are admitted: there be- thut the man had a particular reason for mak-
ing evidently a babnce of interests. and the ing it, and that it wns for his interest. you muy 
interest in making the entry the smallest. . .. destroy the value of the e\;dence altogether: 
If we look to the set-off of the opposite inter- but the fjuestion of admi!<Sihility is not a fjues-
eate. the preponderance being against making tion of \·nlue. The entry may be utterly 
false charges, reduces him to the situation of worthless when you get it. if you show any 
any other proct;.lr or collector"). Accord: reason to belie\'e that he hud n moth'e for mak-
1841, Clurk r. Wilmot. 1 Y. & C. 54; 2 Y. & ing it. and that though apparently against 
C. 259. note; 18Q2. Ganton v. Size, 22 U. C. Q. his interest. yet really it was for it; but that 
B. 483; 1886, Confederation Life Ass. 1'. is a matter for subsefjuent consideration 
O'Donnell. 13 Can. Sup. 22.~, 229; 189.5. when you estimate the value of the testi-
Freeman v. Brewster, 93 Ga. 648, 21 S. E. 165: mony"). :1ccord: 1857, Raines' Adm'r r. 
1905. Masscc-Felton L. Co. 1'. Sirmans, 122 Haines' Cred'rs, 30 Ala. 428. 
Ga. 297,50 S. E. 02 (sheriff's entry of a sale of • 18a3, Doc v. Vowles. 1 Moo. & R. 261 (a 
land under a fi. fa.. admitted to prO\'e the receipt for payment for work done wns ob
fact of an execution and le\T, though it also jcc:ted to because the single entry of the claim 
recited his diseharge from liability by pay- und the release could not he against interest. 
ment). as .. this left the writer just in the Bame situa-

Compare Massey r. Allen, L. H. 13 Ch. n. tion as before"; this objection was sustained). 
562 (1879). • Accord: 1838. Williams v. Grea\'es. 8 C. 

3 1876, Taylor .P. Witham, L. R. 3 Ch. D. &: P. 502; 1843. Coleridge, J., in R. v. Worth. 
605 (Jessel, M. R.: .. It must be 'prima 4 Q. B. 134 ("Accounts nre evidence. though 
facie' agninst his intAlrest; that is to BUy, the the writer upon the whole discharges himself"; 
natural meaning of the entry standing alone here admitting an entry of payment after an 
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§ 1465. Statement for All Facts Conta,jned in it; Separate En-
tries. Since the principle is that the statement is made under circumstances 
fairly guaranteeing the declarant's sincerity and accuracy (anie, § 1457) it is 
obvious that the situation guarantees the correctness of whatever he may say 
while under that influence. In other words, the statement may be accepted, 
not merely as to the specific fact against interest, but also as to every fa(Jt con
tained in the ,'lame statement.] As for the limits which it thus becomes neces
sary to set, these must be largely a matter of judgment in each case. For 
the phrasing of a rough general test, different language has been used by 
different judges: 2 

1851, POLLOCK, C. B., in Percival v. Na1Z.lJOn, 7 Exch. 1: "If the entry is admitted as 
being against the interest of the party making it, it carries with it the whole statement." 

1861, BLACKBURN, J., in Smith v. Blakey, L. R. 2 Q. B. 326: "[It is] admissible as evi
dence not merely of the precise fact which is against interest, but of all matters involved 
in or knit up with the statement." 

1869, HAYES, J., in R. v. Exeter, L. R. 4 Q. B. 344: "The principle that a declaration 
against interest was evidence as to all that formed an essential part of it was long sinee 
settled" j here the entry "Paid Brook balance of a quarter's rent due on 24 June last, 
3 l." was against proprietary interest, and was admitted to show the payment. 

It may be doubted, however, whether for really difficult cases any additional 
light is gained from such phrases as " all matters knit up with or involved 
in the statement", or "all that forms an essential part of it." These tests 
give more or less arbitrary results. Going back to the living principle, II 

more useful test appears to be this: All parts of the speech or entQr may be 
admitted which appear to have been made while the declarant was in the 
trustworthy condition of mind which permitted him to state what was against 
his interest. This being the fundamental principle, any reference to col
lateral records which amounts to a repetition or an incorporation of them 
would make them a part of the admissible staternent.3 

entry of hiring and agreeing to pay): 1876. 
Tayior t'. Witham, L. R. 3 Ch. D. 605. pcr Je~
scI. M. R. The langUage of Gibbs, C. B.. in 
Bullen 1). Michel. 2 Price 413 (1810) is inde
cisive as to the general principle. 

§ 1465. 1 The leading case is HighllnJ ... 
Ridgway. 10 East 109 (1808): nn entry of 
services rendered as man-midwife. followed by 
a note "pd. 25th Oct .• 1768", was admitted to 
show the date of the child's birth: Ellell
borough, L. C. J.: "It is idle to say that the 
word paid only shall be admitted in evidellce 
without the context, which explains w what 
it refers; we must therefore look to the rest 
of the entry, to see what the demand was 
which he thereby admitted to be discharged. 
By the reference to the ledger. the entry there 
was virtually incorporated with and made a 
P!lrt of the other entry. of which it is explana
tory. " 

1 Further examples arc as follows: 1792, 
Stead v. Heaton. 4 T. R. 670 (the receipt was 
acknowledged, in a town !lccount-book. of 

money paid by parties disputing a customary 
payment; a preceding entry on the same page, 
describing the apportionment of the customary 
ducs, was Ildmittcd); 1824. Doe 1). Cartwright, 
Hy. & M. 62; 1840. Dayies v. Humphreys, 6 
M. & W. 153; 1861, R. v. Bil'mingham. 1 B. & 
S. 763 (to prO\'e the amount of rent. a deda
ration that the declarant was a tenant at the 
rent of £20 per year was admittcd): 1905. 
Turner v. Turner. 123 Ga. 5. 50 S. E. 969 
(statement admitting a debt. received also to 
show the fact.~ of a conveyance. etc .• stated 
at the same time); 1906. Knapp 1). St. Louis 
T. Co .• 199 Mo. 640, 98 S. W. 70 (testamentary 
insanity; an entry in a deceased physician's 
book of accounts "By Cash paid. 52 .... held 
to admit the preceding entry of the disease 
for which the visit was made); 1906. Smith v. 
Moore. 142 N. C. 277. 55 S. E. 275 (obscure). 

3 As was said by Coleridge, J.. in Doe 1). 

'Wittcomb. 15 Jur. 778 (1851): "It was a short 
mode of re-entering it, exactly the same as if it 
had all been written over again." 
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In any case, the line of distinction clearly excludes entries made at a sub
sequent and separate occasion, when the original entry was complete, even 
though the subsequent entry was made in the same place: 4 

1849, COLTllA.."', J., in Doe v. Be-ci.7I1, i C. B. 504 (the account-roll of a bailiff was offered; 
the entries charging himself were admitted; the entries discharging himself by payments 
were rejected): 'The reeve has no interest in speaking falsely when he is charging himself; 
but it is obviously his interest to faisify the account quoad the discharging part of it .... 
Where the charging part of the accolmt refers to the discharging part, it may be necessary 
to read the whole. So where the latter contains anything explanatory of the fonner, that 
may render the whole account admissible. But that is not the case here." MAULE, J.: 
"It may be that a person, in charging himself, makes a declaration which is not intelligible 
without looking at the other side of the account; and in that case recourse must necessarily 
be had to both sides. . .. But the items of discharge in the accounts in question which 
were not referred to in, or necessary to explain, the items of charge which were admitted and 
read were properly rejected. The presumption that those entries are false is at least as 
strong as the prestUnption that the others are true." CRESSWELL, J.: "If the discharg
ing part of the accOlmt be necessarily resorted to for the purpose of explaining the charging 
part, it may be evidence." 

§ 1466. Against Interest at the Time of the Statement; Creditor's Indorse
ment of Payment of Note or Bond; Statute of I,imitations. The fact stated 
must of course have been against interest at the time of the statement; else 
the influence for correctness would not opera.te. l 

1. The chief application of this corollary is to creditor's indorsements of pay
ment on bonds or notes (ante, § 1460). The creditor's receipt of payment, 
in part or in whole, is a fact against his interest; hence his memorandum 
indorsing upon the instrument the fact of his receipt of payment would be 
a statement of a fact against his interest (ante, § 1460); the fact of payment, 
thus evidenced, would be by implication an acknowledgment (or a new 
promise) by the debtor; and this would at common Jaw suffice to give a new 
beginning to the period of the statute of limitations: 2 

1841, GIBSON, C. J., in Addam.'J v. Seit~inger, 1 W. & s. 244: "It is impossible to con
ceive of 1.1 motive for rabricating such a memorandum while the right of action remains un
impaired. To suppose that a creditor would set about the commission of what is at least 
a moral forgery, to obviate the anticipated consequences of his own apprehended supineness, 

• Accord: 1830. Doe v. Tyler, 4 Moo. & P. 826,3 Bro. P. C. 593; 1916, Murdock r.. Taylor. 
381 (a steward rendered an account showing a 128 Md. 633, 98 At!. 149 (promissory note by 
balance due his employer; at the foot was a deceased payor; payee's indorsement of 
further and subseqlient entry of the payment of .. $500 pd. on this note ". ,admissible" as tending 
the balance by him; held, per Tindal. C. J.. to show the amount still due thereon"; not 
that the former part could not bring in the last clear); 1900, Cunningham 11. Davis, 175 Mass. 
entry, which was the evidential one desired) ; 213,56 N. E. 2 (mortgagee's indorsement on an 
1840, Knight v. Waterford, 4 Y. & C. 294 original mortgage note. showing discharge, 
(a steward made a debit-entry of rent received admitted>, 
and afterwards on the opposite page a credit- A credit in an account-book has ~n held not 
entry of a sum paid the tenant as poor-rates; to have this effect: 1836, Hancock 1>. Cook, 18 
the latter entry was rejected). Pick .. 32; 1886, Libby II. Brown, 78 Me. 792, 7 

§ 1466. 1 Eng. 1829, Middleton v. Melton. At!. 1 H. Compare § 1466, lIOS/. 
10 B. & C. 317; 1851, Perch'lll t'. Nnnson. 7 Distinguish an indorsement by the pailOf' 
Ex. 1. per Parke, B.; 1879, Lalor v. Lalor, <1 hi-msell, which may be an admission: 1916, 
L. R. Ire. 681, per Fitzgibbon, L. J. Stretch fl. Stretch, 191 Mich. 416, 158 N. W. 

, 1728-29. Sear)e v. Lord Barrington, 2 Strll. 185. 
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when he might by bringing immediate suit prevent the occurrence of those consequences 
altogether, is absurd .. " It is not to be supposed that a creditor could so far mistake 
his interest as to sacrifice a part of his debt to save the residue when no part of it was in 
danger. It is possible that a weak man might do so; but it is inconsistent with the ordinary 

f h ." course 0 uman actiOn. 

But, obviously, if the debt has matured and also the statutory period has 
elapsed before the date of the supposed payment, the creditor's interest has 
now changed; his superior interest from that time onwards is to revive the 
remainder of the debt at the cost only of acknowledging the receipt of a part 
of it. Thus a partial payment after that time is on the whole a fact in his 
interest, and not against it. Hence it has always been conceded that such 
an indorsement, to be admissible, must appear to have been made before 
the statutory period ha.9 elapsed: 3 

1800, ELLENDOnOUGH, L. C. J., in Rose v. Bryant, 2 Camp. 322: "I think you must prove 
that these indorsements were on the bond at or recently after the times when they bore 
date, before you are entitled to read them. Although it may seem at first sight against the 
interest of the obligee to admit part payment, he may thereby in many cases set up the bond 
for the residue of the SUlll secured. . .. I am of opinion they cannot be properly admitted 
unless they are proved to have been written at a time when the effect of them was clearly in 
contradiction to the ~Titer's interest." 

2. But this crucial importance of the date of 'the indorsement plainly 
holds out a temptation to the creditor (the instrument being in his posses
sion) to forge or antedate the indorsement; and doubtless such misdealing 
has been observed. Accordingly, in some jurisdictions the possibility of 
the abuse, by creditors, of the present sort of eyidence has led to its prohibi
tion by the Legislature. This prohibition, however, does not imply a repudia
tion of the principle; it means rather that, since the effect of the indorse-

3 Cases eited gUpra, n. 2, and the following: 
1739-40, Turner v. Crisp, 2 Str. 827; 1750, 
Glynn v. Bank of England, 2 Ves. 43; 1821, 
Short v. Lee, 2 Jac. & W. 488; 1833, Gleadow 
11. Atkins, 3 Tyrwh. 301; U. S. 1903, Small v. 
R08e, 97 Me. 286, 54 Atl. 726 (deceased payee's 
entry of part payment in a cash account, dated 
after the statute had begun to rUll, excluded 
under Pub. St. 1883, c. 81, § 100, infra); 
1869, Carter v. Carter, 44 Mo. 195 (admitted; 
mode of authenticating the actual time of 
indorsement, considered); 1819, Roseboom v. 
Billington, 17 Johns. N. Y. 185 (excluded, be
cause not shown to have been made before the 
time of limitation); 1871, Bland v. Wllrren, 65 
N. C. 373; 1841, Addams v. Seitzinger, 1 W. & 
S. Va. 244 (quoted ante, § 1460); 1855, Alle
gheny v. Nelson, 25 Pa. 334; 1823, Gibson v. 
Peebles, 2 McCord S. C. 419. Contra: 1873, 
Phillips v. Mahan, 52 Mo. 197 (excluded, not 
citing Carter v. Carter, supra, and misunder
standing R08eboom v. Billington, N. Y.). 

Distinguish the following: 1892, Arbuckle 
1'. Templeton, 65 "t. 205, 208, 25 Atl. 1095 
(action on a note, by T. and M.; indorsement 
by the plaintiff before statutory bar, of S50 

received from '1'., ex~luded, because not made 
on personal knowledge). 

Where the obligee is not deceased, the in
dorsement can of course not be put in, by rea
son of the principle of § 1456, ante; this was the 
case in Gupton v. Hawkins (l900), 126 N. C. 
81, 35 S. E. 229. But this decision exhibits 
the fallacy of ignoring the principle of this 
section; for the Court declares the indorsement 
of a deceased obligee admissible when offered 
by the obligor as being" a declllration against 
interest", and yet inadmissible from the obl.igee 
because a ., declaration in his favor." Now the 
time to be considered is the time of making, 
and if it is then a declaration against interest. 
(ns it is when the statute has not run), it is 
nlways admissible. Admiisibility does not 
here depend on whether the obligor or the 
obligee happens afterwards to be the offering 
party. The obligee cannot offer it if he is liv
ing, for the reason of § 1456. ante; but if he is 
deceased his representative may do so; and if 
that had not been the case, many ot the fore
going precedents on this subject would not be in 
existence. 
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ment, to be against interest at the time, depends 011 whether it was made 
before the statutory period eA-pired, and since the opportunity for antedating 
is so likely to be abused without possibility or exposure, the whole practice 
is dangerous: 

1882, BERRY, J., in Young v. Perkins, 29 Minn. 173, 176, 12 N. W. 515: "The 
holder of a note, or any person interested in it, can manufacture false evidence of part 
payment as well after as before the statute of limitations has in fact run against the 
note, and in this way he call make out a case for himself to which the maker or his 
representatives must yield, unless he or they can overcome it by opposing evidence. 
This seems to us to be giving the holder an advantage to which he is not entitled, either 
in reason or in sound policy or by any analogy of the law of Evidence." 

Such statutes therefore prohibit the use of indorsements in the credit{)r's 
hand.4 The indorsement may, under these statutes, usually be cmployed if 
the debtor assented to it; but in that case it is dealt with directly as an ac-

• 
knowledgment by the debtor himself, and not as the creditor's entry against 
• mterest. 

3. From the foregoing type of statute, however, must be distinguished 

• ENGLAND: 1828. St. 9 Geo. IV. e. 14. § 3 
(" No indorsement or memorandum of any pay
ment written or made [hereafter] .•• upon 
any promissory note. bill of exchange. or other 
writing. by or on hehalf of the party to whom 
such payment is made, shall be deemed suf
ficient proof of such payment. so as to take the 
case out of the operation of either of said 
stat'ltes [of limitation]") ; 

CANADA: B. C. Re\·. St. 1911, c. 145, § 14 
(similar); Nett}/. Conso!' St. 1916. e. 90, § 7 
(similar); N. Sc. Rov. St. 1900, c. 167. § 8 
(similar); Onto Rev. St. 1914, C. 75, § 58 
(similar) ; 

UNITED STATES: ArkaTlSCl8: Dig. 1919. 
§ 6977 (scaled instruments; like Eng. St. 9 
Geo. IV) ; 
Colorado: Compo L. 1921, § 6414 (like the 
Massachusetts statute) ; 
l1uliana: Burns Ann. St. 1914, § 303 (similar 
to Massachusetts) ; 
Maine: Rev. St. 1916. e. 86. § 103 (like the 
English statute, with the words "or purports 
to be made" inserted after the words" paymen t 
is made"); this statute began as Re\'. St. 1841, 
C. 146, § 23, and changed the rule as laid down 
in 1835, in Coffin D. Bucknam. 12 Me. 471 ; 
M il8sachu8clts: Gen. L. 1920. e. 260, §§ 13, 14 
(the acknowledgment or promise must be "in 
some writing signed by the party chargeable" ; 
yet this shall not" alter the effect of a payment 
of principal or interest" ; but" no indorsement 
•.. by the party to whom such payment has 
!Jeen made. • . shall be deemed sufficient 
proof of the payment"); this statute began as 
St. 1834. C. 182, § 3. and changed the rule as 
recognized in 1836, in Hancock tl. Cook. 18 
Pick. 32 (where the rule was not directly 
involved, and the entry was dated in 
1816); 

• 

Michigan: Compo L. 1915, § 12331 (like Mass. 
Gen. I.. C. 260. § 14) ; 
].Iinncsota: Here the same object has been 
attained by the judicial construction of a per
mi~si\'e statute: Gen. St. 1913. § 8449 ("An 
indorsement of money received. on any promis
sory note, which appears to have been made 
when it was against the interest of the holder to 
make it, is • prima facie' evidence of the facts 
therein contained "); 1882, Young D. Perkins. 
29 Minn. 173. 12 N. W. 515 (under the above 
stntute, there must be other evidence than the 
mere purport of the indorsement thut it was 
actunlly made at the time when it was against 
interest; quoted supra) ; 
New Jersey: Compo St. 1910. Limit. of Actions. 
§ 11 (like Mass. Gen. I.. 1920. c. 260. § 14) ; 
Vermont: Gen. I.. 1917. § 1868 (the indorse
ment must be in payor's hand; applicable to 
all ",Titings); 1881. Bailey V. Danforth, 53 \'t. 
504 (in spite of the statute. providing that nn 
indorsement, etc.. shall not be .. sufficient 
proof", an indorsement of pnyment by the 
payee, whether made before or nfter the statute 
has run. is admissible; the opinion cites no 
precedents, and docs not fairly consider the 
inadmissibility of an indorsement made after 
statute run); 1903, McDowell t. McDowell's 
Estate, 75 Vt. 401, 56 Atl. 98 (Bailey V. Dan
forth approved and followed) ; 
Wisconsin: Stats. 1919. § 424i (like the 
English statute). 

Note that these statutes merely forbid the 
use of the indorsement as showing acknowl
edgment suffieient to take the debt out of the 
statute 01limitatiol!8. 

Its usc to indicate a part-paymellt which 
relents the presumption 01 payment after a 
certain lap!lC of time (post, § 2517) seems still to 

• remmn. 
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two others; all of them aiming to relieve the debtor by dealing with the con· 
duct which removes the bar of the limitation period: 

(a) A stat.ute generally in vogue forbids the limitation to be removed ex· 
cept by an express achwwledgment or new promise in writing by the debtor; 
the effect is to cut off entirely the use of the implied acknowledgment found 
in a payment by the debtor. Thus indirectly it results equally in the ex
clusion of the creditor's entry.s 

(b) In some jurisdictions the statute which thus requires writing for an 
express a(·knowledgment or promise makes special provision for the survival 
of the common-law rule IlS to implying an acknowledgment or promise from 
a payment; thus the creditor's entry may still become available at common 
law to evidence the payment.6 

(e) Finally, some of these statutes (par. b) take the step described above 
(par. 2), h~' forbidding the use of creditors' indorsements, while allowing the 
act of payment to be given effect if evidenced in some other way.7 

§ 1467. Statement to be made 'Ante Litem '. It is sometimes said 
that the statement (as in other hearsa~' exceptions) must ha\'e been made 

'Ariz. Re\·. St. 1913, Ch·. C. § 726; Cal. § 24 (new promise must be in writing. etc.; 
C. C. P. 1872, § 360 (new promise or IIcknowl- "but this section shall not alter the effect of any 
edgment must be '" in somewritingsignedbythc payment of principal or interest"); S. Car. 
party to be charged "); Fla. Rev. G. S. HH9, Code 1922. C. C. P. § 328 (the acknowledgment 
§ 2930; Ga. R-:!v.C. 1910. §4383; Ida. Compo or new promise must be in writing; but "pay-
St. 1919, §6631; Ill. Rev. St. 1874, c. 83, § 16; mentof anypartof principal or interestisequh·-
Kan. G. S. 1915, § 6913. St. 1909. c. 182; La. alent to a promise in writing"); S. Dak. Re\·. 
Rev. Civ. C. 1920. § 2278; Miss. Code 1!l06, C. 1919, § 22i5 ("no acknowledgment or 
§ 3118, Hem. § 2482; 1110. Rev. St. W19, § 1338; promise" suffices to remove the bar of the 
Nev. Rev. L. 1912, § 4985; N. 1.fcx. Annot. statutr. unless in writing signed by the party; 
St. 1915. § 3356; P. 1. Civ. C. § 1229 (like "but this section shall not ulter the effect of any 
P. R. Rev. St. & C. § 4303); P. R. Rev. St. & payment of principal or interest"); Wash. 
C. 1911, § 5032; Tex. Rev. Ch·. St. 1911, R. & ll. C<>de 1909, § 1iG (" this section shaH 
§ 5705; Utah: Compo L. 1917, § 64&9; W. Va. not nIter the effect of any payment of principal 
Code 1914, e. 104. § 8. or interest"). 

, CANADA : New Brumwick: Consolo St. In Poria Rico the foIl<>wing provision, from the 
1903, c. 138, § 5; U:-IITED STATES: Ala. Code Sp:mbh Inw, seems to bea.r on the present kind 
1907. § 4850; Alaska: Compo L. 1!l13, § 854; of ,'ddcnec; nC\·. St. & C. 1911, § 4303 ('"A 
Col. (Dist.) Code 1919, § 1271 (acknowledg- note written or .igned by a creditor at the end, 
ment or promise shaH be signed, etc. ; but this in the m.,rgin, or on the back of 1m instrument 
shaH not" lessen the effect of any payment of held by him constitutes e\·idence in all that may 
any principal or interest made by lmy person be favorable to the debtor. The same shall be 
whatsoever"); Conn. Gen. St. 1918, § 5i38 understood of a note written or signed by the 
(like Mass. Rev. L. c. 260, § § 13, 14, first two creditor, 011 the back, in the margin, or at the 
parts, omitting the third part); 1.fonl. Rev. C. foot of the duplicnte of an instrument or no.. 
1921, § 9062; Minn. Gen. St. 1913, § 7712 (new ceipt whieh the debtor may hold. In either 
promise must be in writing signed; .. but this case tlw debtor who wishes to avail himself of 
section shall not alter the effect of a payment what may be favorable to him shaH have to 
of principal or interest"); N. C. Com. St. 1919, abide by what is prejudicial'"). So also in 
§ 416 (new promise must be in writing signed; Louisiana: Re\·. Civ. C. 1920, § 2250 (credi-
"but this section docs not alter the effect of tor's indorsement of paym(Jnt on an instru-
any payment of principal or interest"); ment is "good c\·idence when it tends to 
N. D. Compo L. 1913, § 7394 (tho acknowledg- establish the discharge of the debtor"). 
ment or new promise must be in writing; 7 The Massachusetts statute, supra, n. 4, 
.. but this section shall not alter the effect is of this type. 
of any payment of principal or interest"); § 1467. I Ga. Rev. Code 1910, § 5768 
Oh. Gen. Code Ann. 1921, § 11223 ("if payment (quoted ante, § 14.55); 1864. Mahaskfl Co. v. 
has been made", or a written promise signed. Ingalls, 16 In. 81: 1922, Jelscr v. White, N. 
the period runs again); Or. Laws 1920, C. ,110 s. E. 849 (after controver8b' arisen). 
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§§ 1451H477] STATEMENTS OF }i'ACTS AGAINST INTEREST § 1467 

before litigation began.! But this is only saying that the declarant's partisan 
attitude during litigation must be regarded as counterbalancing the interest 
prejudiced by the fact stated (ante, § 1464). This, however, might not be so 
in a given instance, and each case should be judged on its merits. 

§ 1468. Disserving Interest to be shown by Independent Evidence. The' 
fact that the matter stated was against interest must be shown by independ
ent evidence,1 like every fact preliminary to the introduction of testimony. 

§ 1469. Statement may be Oral as well as Written. An oral statement of 
fact against interest is admissible. l It was earl~' held in Massachusetts that 
a statement against pecuniary interest must be written, not oral, and further
more must be in the form of account entries or formal documents, not mere 
letters.2 But this distinction is wholly de\'oid of support in either principle 
or precedent, and no attempt has elsewhere been made to introduce the dis
tinction. Moreover, oral declarations against proprietary interest are freely 
admitted in the same jurisdiction of Massachusetts.3 

3. Testimonial QuaJifications, and Other Independent Rules of Evidence and 
Substantive Law 

§ 1471. Testimonia.l Qua.lifications. (n) TIle qualifications of tile de
clarant (ante, § 1424) with reference to Testimonial Knowledge of tlte faet 
stated are those of the ordinary witness; the phrases of different judges vary.l 
It has once or twice been loosely said that the declarant must have "peculiar 
knowledge"; but so far as this may mean a knowledge better than that ordi
narily required of witnesses, i.e. the usual knowledge by personal obser\'a
tion (ante, § 656), it is not law. (b) The statement must also, comformably 
with the principles of Testimonial Narration (allte, §§ 766, 789, 811), dis
tinctly import the fact of which it is offered as an assertion.2 

• 

§ 1468. I 1831. Davies v. Morgan. 1 C. & .J. 2 Russ. 76 (" persons who have a complete 
591. knowledge of the subject "); 1829. Parke. J .• in 

§ 1469. 11861. R. r. Birmingham. 1 B. & S. Middleton v.Melton. 10 B. & C. 317 ("a party 
768. cognizant of a fact "); 1833. Gleadow v. Atkins. 

'1824. Framingham Mfg. Co. t'. Barnard. 2 3 Tyrw. 302 (Bayley. B .• "s Jlerson having 
Pick. 532 (Parker. C. J.: "The care of yerlml peculiar means of knowledge"; Vaughan. B .• 
declarations or of letters is totally different .. haying peculiar knowledge of the fact at the 
[from book-cntries). the first being easily mis- time" ... with perfect cognizance of the fact ") ; 
apprehended and misrepresented. and the 1837. Marks v. Lahee. 3 Bing. N. C. 42G (Park. 
second being too, easily fabricated. to make J .. "means of knowledge"; Vaughan. J .. (" full 
them safe sources of evidence"); 1840. knowledge of the transaction "); 1851. Parke. 
Lawrence v. Kimball. 1 Mete. 527. See. also. B.. in Percival v. Nanson. 7 Ex. 1 ("peculiar 
Phillips on Evidence, Cow. & H.'s Notes. 260 means of knowing D fact"); 1864. Dillon. J .• in 
(1843). The doubt on this point in the English MullDska Co. v. Ingalls. 16 Ia. 81 (" a matter 
case of Fursdon 11. Clogg (1842), 10 M. & ,\V. concerning \\'hi~h the declarant was immedi-
572. never had any foundation. utely and personally cognizable [sic f) "). In 

3 1851, Marcy 11. Stone. 8 Cush. 9; 1852. Bird v. Hueston. 10 Oh. St. 428 (1859) the 
Stearns v. Hendersass. 9 id. 502; 1860. Currier declarations were rejected of one who was H:s 
11. Gale. 14 Gray Mass. 504. son. attorney. and business agent. because the 

§ 1471. 11812. Ellenborough. L. C. J .• in statements concerned services rendered H. as 
Doe v. Robson. 15 East 34 (" a competency in mnnager of a farm and distillery; the ruling is 
them to know it"); 1821. Plumer. M. R .• in far-fetehed. 
Short v' Lee, 2 Jac. & W. 488 (" persons having 2 1810. Haddow v. Parry, 3 Taunt. 303 (a 
a competent knowledge. or whose duty it waR to bill of lading signed" contents unknown" W88 

know"); 1826. Eldon. L. C .• in Barker v. Ray. rejected as being in effect no declaration of 
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§ 1472. Authentication, etc. The principles of Authentication (post, 
§§ 2120-2160) must appear to have been satisfied. In particular, (a) a 
written entry must be shown to have been executed by the person alleged to 
be the declarant.1 Either the signature or the body of the entry must be in 
the declarant's handwriting; but not necessarily both.2 (b) Documents 
thirty years old may be assumed, under the usual conditions (post, § 2137), 
to be authentic.3 

So, too, the rule about Producing Originals (ante, § 1179), and all other 
rules applicable to proof of writings, may be invoked. 

§ 1473. Tenant's Statements used against Landlord's Title. The rule of 
substantive law, that a tenant may not dispute by plea or by claim the supe
rior right of his landlord, has occasionally been erroneously applied in the 
domain of Evidence, and has been supposed to forbid, as a rule of evidence, 
the use of a tenant's declarations against his proprietary interest, so far as 
they tend to cut down the landlord's right.. It is difficult to see how such 
an application can be invoked. The inexpediency of allowing tenants to 
litigate against titles wllich they have, by implication, agreed to accept as 
good, has nothing to do with the desirability of using the evidence of a de
ceased tenant, in a litigation to which he is not a party and on a matter as 
to which he has knowledge and has made a trustworth~r statement.2 ' 

§ 1474. Principal's Statements used against Surety. It was once ruled 
that the statements of a deceased principal debtor against his interest could 
not be used against the surety.! This came from a confusion of the rule con
cerning Admissions, which may be used only against parties or privies in 
interest, with the present Hearsay exception, which has in fact nothing to 
do with such restrictions. But the error has been corrected by the repudia
tion of the earlier ruling.2 

what the chests contained); 1829. Plaxton v. Enst 209; 1815. Manby 11. Curtis. 1 Price 228; 
Dare. 10 B. & C. 19 (payment indicated by 1816. Bullen v. Michel. 2 Price 427; 1835. 
crosses placed IIgninst nnmes); 1847. Doe v. Bnron de Rutzen 11. Farr. 4 A. & E. 56; 1849. 
Langficld. 16 M. & W. 514 (the assertion of an Doc tI. Beviss. 7 C. B. 486. Compare the cases 
estate "by life-interest" only was regarded us ('ited po,~t. § 2144. 
umbiguous nnd inadmissible). In Doc v. • 1792. Barry 11. Babbington. 4 T. R. 514 
Burton. 9 C. & P. 254 (1840). an entry of pay- (Kenyon. J •. C. J.: "If the entry be not in the 
ment from B. for building a cottnge wns held handwriting of the steward. undoubtedly it 
not receivable to prove thnt B. built the cottage. must be signed by him; but here all these 

§ 1472. 1 1821. Short v. Lee. 2 Jac. & W. entries were written by the steward himself"). 
467 (Plumer. M. R.: •• In all these cases [of Accord: 1833. Doe v. Stacey. 6 C. & P. 139; 
books by bailiffs. etc.]. the first point is to prove 1831. Dwight v. Brown. 9 Conn. 93. 
the character of the individual who wrote S 1821. Wynne II. Tyrwhitt. 4 B. &: Ald. 376. 
them; if you fail in this they cannot be evi- § 1'73. 1 1855. Papendick v. Bridgwater. 5 
denee. • .. In all the private relations of life E. & B. 176. 
you do not presume the existence of the partic- • 1894. LYon II. Ricker. 141 N. Y. 225. 36 
IIlar character. nor does a person's acting in N. E.189 (PapendicklJ. Bridgwater commented 
lhat character prove that he possessed it .. " on). 
It would let in a dangerous latitude if the Court § 1'74. 1 1821. Goss ~. Watlington. 4 B. 4: 
were once to dispense with that which is an es- B. 138. 
,;ential preliminary before any writing. not t 1829, Middleton II. Melton. 10 B. &: C. 317; 
\'crified on oath. can be made evidence. nnd 1864. Mahaska Co. v. Ingalls. 16 Ia. 81; 1833. 
which must be established • aliunde ... ·) In lIinkley fl. Davis. 6 N. H. 210; 1811. Assignees 
general. add: 1808. Doe v. Lord Thynne. 10 of S. v. Boucher. 2 Wash. C. C. 473. 
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§ 1475. Distinction between Statements :o.gainst Interest, A(tmiasions, 8.1ld 
Confessions. (1) A statement of a fact against interest is receivable Oll the 
ground that such a statement is one which would not be made unless truth 
compelled it, and that it is therefore as trustworthy as if made on the stand 
under cross-examination (ante, § 1457). 

(2) But is not a statement by a party-opponent credited for substantially 
the same reason? Such certainty is the fact, in most instances of the sort 
(ante. §§ 1048, 1049). Why, then, is not a party's admission merely one sort 
of the statements against interest receivable under the Hearsay exception? 
Such is the notion often found judicially advanced, especially in the earlier 
rulings, when the principle of the present exception was not fully established. 

But there are two decisive answers which demonstrate its fallacy. (a) In 
the first place, under modern law, the party-opponent in a civil case may 
be summoned as a witness; if, then, the Hearsay exception be invoked, the 
opponent's extrajudicial statements are inadmissible, unless he is shown to 
be deceased or otherwise unavailable, as every other declarant must be, in 
order that his statements against interest may be received (allte, § 1456). 
But this is never required as preliminary to using an opponent's admission: 
(ante, § 1049); hence, it is clear, they enter independently of the present 
Hearsay exception. (b) Secondly, an opponent's admission is receivable ..... ·· .. /' 
even though the fact as stated by him was then not against his interest, i.e. 
even though he was then making a claim in his favor. This principle (ante, 
§ 1048) shows clearly that opponents' admissions, though they are usually 
of facts then against their interest, need not be; and thus, again, their use rests 
on a principle distinct from that of the present exception to the Hearsay rule. 

(3) The statements of an accu~ed in a criminal case may be either con
fessions, in the narrow sense, or admissions, in the broader sense; the dis
tinction has already been examined (ante, §§ 816, 1650). So far as they 
are admissions (i.e. of facts not necessarily against interest, but merely in
consistent with his present defence), they enter like the admissions of a civil 
opponent; the first distinction above (a) does not apply, because the accused 
cannot be called to the stand by the prosecution; but the second distinction 
(b) does apply, for exculpatory statements of facts not at the time against 
his interests are nevertheless admissible (ante, § 821). But so far as his state
ments are direct confessions of crime, they fulfil both the main requirements 
of the present exception; the declarant is not available as a witness for the 
prosecution, and the fact of the crime as confessed is directly against his in
terest. Thus, the direct confessions of an accused person are receivable. 
not only as included in the general principle of Admissions (ante, § 1048) 
but also as covered by the doctrine of the present exception to the Hearsa~' 
rule. This particular aspect of them, as the chief source of their credit, has 
often been dwelt upon by judges and jurists.l It is worth emphasizing here, 

§ 14711. I The following are only a few of (" As persons interested arc utterly removed 
many instances: 1726. Gilbert. Evidence 1~7 from being evidence for want of integrity. so 
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§ 1475 EXCEPTIONS TO THE HEARSAY RULE [CHAP. XLVIII 

because it shows the falIuey of the supposed exclusion (posi, § 1476), under the 
present exception, of statements of facts against penal interest. 

4. Arbitrary Limita.tions 

§ 1476. History of the Exception; Statement of Fact against Penal In
terest, excluded; Confessions of Crime by a Third Person. It is to-day coID
monly said, and has been expressly laid down b~' many judges, that the in
terest prejudiced by the facts stated must be either a pecuniary or a proprie
tary interest, and not a IJenal interest. What ground in authorit;r there is for 
this limitation may be found by examining the history of the Exception at 
large. 

The Exception appears to ha,'e taken its rise chiefly in two scpamte rivu
lets of rulings, starting independently as a matter of practice, but afterwards 
united as parts of a general principle. On the one side, it early became CllS

tomary, shortly after the Hcarsay rule was established (ante, § 13(4) to re
ceive in evidence the account-entrics of a d;;ceased person (particularly 
a bailiff or steward) charging himself with thc receipt of moncy.l No distinct 
reason appears to have been ell.-presscd; but the practice was well-established, 
and its traces as an independent doctrine are found at a late period.2 Analo
gous to this, and yet in origin probably independent, were the practices, 
already referred to (ante, § 14(0), of receiving entdes in a vicar's tithe-book 
and indorsements of pa~'111ents on notes and bonds. On the other side, a 
practice obtained, in an independent series of rulings, of receiving declara
tions, usually oral, in disparagement of one's proprietary title.3 The use of 
a party's admissions was also developing (allie, § 1080). 

These lines of precedent proceeded independently till about the beginning 
of the 18005, when a unity of principle for some of them came gradually to 
be perceived and argued for.4 This unity lay in the circumstance that all 

on the other side the \'oluntar~' confession of the 
party in interest is reckoned the best e\;dence ; 
for if a man's swearing for his interest r.an give 
00 credit. he must certainly give most credit 
when he swears against it"); 17!1l. Lambe's 
Case, 2 Lel1"h, Cr. L., 3d ed., 028 (Grose, J., for 
the twelve judges: "Confessions of guilt ... 
arc at common law received in e\;denee as the 
highest and most satisfactory proof of guilt. 
because it is fairly presumed that no man would 
make BUch a confession against himself if the 
facts conf(>ssed were not true "); 11\46, State I'. 
Kirby. 1 Strobh. 156 (Evans, J.: .. There is no 
legal priociple better established than that a 
free and voluntary confession is deserving of the 
highest credit; {or it is not to be pres1lmed that 
ooe will falsely accusp' himself of a crime espe
cially when he knows that a conviction of it will 
incur a f'Jrfeiture of hill life .• ); 1847. State v. 
Cowan, 7 Ired. N. C. 240 (Ruffin. C. J .• "[We 
may) proceed upon the common experience of 
men'H moth'es of action and of the teBt.~ of 
truth. Now few thingll happen Bcldomer than 

that one in the possession of his understanding 
should of his own accord make a confession 
against himself which is not true •• ); 1875. 
Le\-ison v. State. 54 Ala. 525 (Brickell. C. J.: 
.. The confession is admissible on the presump
tion that a person will not make 'an untrue state
ment criminating himself 'and militatill~ 
against his own interest"). 

§ 1476. 1 1737, Manning v. Lechmere. 1 
Atk. 453 (rental-roll receipts by bailiffs); 1792. 
Barry v. Bebbington, 4 T. R. 51-1 (steward'lI 
receipts); 1792. Stead v. Heaton, 4 T. R. 670 
(town account-books). 

• 1811, Holladay v. Littlepage. 2 Munr. Va. 
320; 1815, Maoby v. Curtis, 1 Price 22V; 1832, 
Wart to, Pomfret. 5 Sim. 475. 

• 1787. Da\;es v. Pierce, 2 T. R. 54 (declara
tions of tenancy by lessees); 1808. Doe !'. 

Jones. 1 Camp. ::!G7 (charl,,'ing one's self v.;th 
rent due). 

• The c:u;c by which the argument was iu
~pired was Warrell 1'. Gmell\;lle. 2 Strn. 1129 
(1740); to show the fact of a surrender of a life-
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~§ 1456-1477'J STATEMENTS OF FACTS AGAINST INTEREST § 1476 

such statements, in that they concerned matters prejudicial to the declar
ant's self-intere3t, were fairly trustworthy and might therefore (if he were 
deceased) be treated as forming an exception to the Hearsay rule. 

This broad principle made its way slo\vly. There was some uncert.ainty 
about its scope; but it was an uncertainty in the direction of breadth; for 
it was sometimes put in the broad form that any statement by a person" hav
ing no interest to deceive" would be admissible. This broad form never 
came to prevail (post, § 15i6). But acceptance was gained, after two dec
ades, for the prindple that all decltlratwll~ of facts aga'inst 'intere,~t (by de
ceased persons) were to be received. What is to be noted,. then" is that from 
1800 to about 1830 this was fUlly understood us the broad scope of the prin
ciple. It was thus stated without other qualifications; and frequent pas
sages show the development of the principle to this point.s 

But in 1844, in a case in the House of Lords, not strongly argued nnd ;ot 
considered by the judges in the light of the precedents, a back-ward step wus 
taken and an arbitrary limit put upon the ruie. It was held to exclude the 
statement of a fact subjecting the dcdarant to a criminal liability, and to be 
confined to statements of facts aga'inst either pecuniary or proprietary interest.6 

esto te, the books of a deccased attorney, charg- ceived is thflt there is a total absence of inter-
ing for S()r\;l'CS in drawing and engrossing the est ... to pervert the fact." Bayley, J., in 
surrender, and acknowledging payment there- the same case, hO>7e\'er, puts it as .. all estah-
for, were admitted; "it was a circumstance Hshed principle of e\iden<,e ", that the entrics 
material upon the inquiry into the rcusonable- are adroissible "because it is against his own 
ness of presuming a surrendcr; and not [tol 00 interest," But the broadest form ne\'cr 
suspected to be done for this Jlurpose; that if obtained acceptance, In 1826, in Barker v. 
E. was lh'ing he might undoubtedly be ex- Ray, 2 Russ. 76, where the counsel had argued 
ami ned to it, and this was now the next best as if the rule required merely" total absen('c of 
e\idence." But the broad argument seems not interest" (in Lord Ellenborough's wor!!.) , Lord 
to ha\'e been deliberately recognized untillSOS, Eldon said: "The only doubt I ha\'e enter-
in Ivat v. Finch, 1 Taunt. 141; here. the plain- tnined WtlS es to the position that you are to 
tiff·s acquisition of ownership from the de- reeeh'c eddencc of declarations where there is 
ceased 'V. being in issue, W.'s declaration that no interest. At a certain period of my pro-
she had given thc property to him was admit- fessional life, I should have said that the 
ted; Mansfield, C. J.: "The evidence ought doctrine was quite new to me. I do not mean 
to have boon received .... The admission, ttl say more than that I still doubt concerning 
supposed to have been made by Mrs, W., was it." 
against her own interest." Thenceforward, however. and up to the 

5 In 1808, Lord EUenborough speaka (Hig- fourth decade of the century, the phrase 
ham v. Ridgway, 10 East 109) of .. the brolld "against interest" waB used without limita-
principle on which receivers' books have been tion. Bayley, B., says, in 1829 (Middleton v. 
admitted, namely, that the entry made was in 1\Ielton, 10 B. & C. 317): .. It ill n general prin-
prejudice of the party making it." In Roe v. ciple of eddence, that declarations or state-
Rawlings, 7 East 290 (1806), the same judge menta of deceased persons l!1'e admissible when 
had said that" there are several instances in the they appear to have been made against their 
hooks where the declaration of a person ha\ing interest." Littledale, J., in the same case, 
no knowledge of a f&ct and no interest to falsify speaks of "this general principle, that when a 
it, has been admitted as evidence of it after his person has peCuliar means of knowing a fact, 
death." He then goes on to pdnt out that in and makes a declaration or written entry of 
the case in hand there was even an interest that that fact, which is against his interest at 
would be injured by the fact stated. But he that time, it is evidencc of the fact as between 
makes no distinct separation, as a class, of third persons nfwr his death." Parke, J .• 
statements against interest. Yet ill 1811 (Stan- uses identical language. 
ley ~, White, 14 East 341) he appears to recog- e 1844, Sussex Peerage Casco 11 Cl. &: F, 109 
nize such a class· In 1812 again (Doe~, Rob- (declarations of a clergyman that he had per-
liOn, 15 East 34), he phrases it that "the formed a marriage which would subject him to 
ground upon which this evidence has been re- a prosecution were rejected: Lyndhurst, L. C. : 
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§ 14ili EXCEPTlO~S TO THE HEARSAY RULE (CHAI'. XLVlTI 

Thenceforward this rule was accepted in England; 7 although it was plainly a 
novelty at the time of its inception; for in several rulings up to that time 
such statements had been received.8 

The Sp.IDe attitude has been taken by most American Courts,9 excluding 

.. A is indicted for murdt'r; B. who is dead, situation hy IIIllking ~uch :L confession"); 
made while Ih'ing a declaration thllt he was 18:13, Powel1 v. Harppr. 5 C. &; P. 590 (libel. 
present at the murder; that declaration is ('harging the plaintiff with being 11 receiver !Jf 
against his own intl>rpst, and would, had he stolen gOOdR; the dt'e1arations of A that he 
Ih'ed, have subjcrtt'd him til a prose('ution. It had stolen them, received). 
is in principle the vcry case supposed in the 'The fol1owing rulings to thiR ('fiect Ilre fur-
argtlmt'nt. and it is not possihle 1.11 SIlY that ther commented on posl, § 1477: 
Buch a declaration would have been receivable CAXADA: 1842. Blair r. HopkinI'. 1 Kerr 
ill evidt'nce "). N. Hr. 540 (confession of Il third person that he 

7 1844. Davis 11. Lloyd. 1 C. &; K. 276. Lord and the plllintifi committed the felony. ex-
Denman, C. J.; 1855. Papendick 11. Bridg- eluded; Ilere the third person was not ac-
watl>r, 5 E. &: B. 180, Erie. J. (" It is contended counted for). 
that there is a wide and IInivt'rsal principle UNITED STATES: FcdcrtU: 1913, Donnelly 
thllt tht' declllration of 11 dt'ad person, made r. U. S., 228 U. S. 243, 33 Sup. 449 (murder; 
against his intl>rest. is admissible. No doubt conft'ssion by J. D .• since dt'ct'a8t'd. that he 
many judges do usc that language; hut I think was the one who hlld killed the victim. ex-
that the principle must be limited [gh;ng the eluded; Holmes, Lurton, and Hughes, .M., 
ahove limits) .... The argument in support diss.; the dissenting opinion, by Holmes. J .. 
of the evidenre hlL~ almost gone the length of concisely expresses the whole doctrine); 1918. 
asserting that the dt'rlaration beromes admis- Royal Ins. Co. r. Taylor. 4th C. C. A., 254 
aihl!' where any hope or fear might have Fed. 805 (fire policy; defence. that W. had set 
promptl>d a contrary assertion; but it was the fire at plaintifi's instigation; W. had been 
admitted that the rule could not go so far; com'icled and WIIS therefore disqualified under 
and in the clL~e in the House of Lords ... it the local statuti>; he had made a confession, 
was said that th!' intl>rest. to make the dec- but niter the conspiracy was ended; hdd. that 
laration admissihh ... must be either pecuniary W.'s confe&lion was not admissible as a dec-
or proprietary"). luration against intere~t. following Donnelly t. 

• These rulings were not considered in the U. S. ; 11 judgmentfor the plaintiff was affirmed; 
Sussex Peerage Case: 1660. Hulet's Trial. 5 whieh shows the practical possibility of in-
How. St. 1185. 1192 (charged IL~ ht'ing the justice to a merit'lriotls defence in the IIppli-
executioner of King Charles; it was di8putl>d cation of the irrational limitation of Donnelly 

and has never been clearly known r. U. S.; the rule ill an intel1ectual disgrace to 
whether Gregory Brandon. the common hang- our system of E"idenc'e) ; 
man. officiated on that occasion. the execu- Alabama: 1846, Smith v. Statl>. 9 Ala. 995 
tioner being masked; the defendant Hulet (declarant not deceased); 1887, Snow r. State, 
tried to prove that Brandon did the decd; 58 Ala. 375; 1884. West r. State. 76 Ala. 99; 
Witness: "When my lord Capell, duke of 1892. Welsh v. State. 96 Ala. 92. 11 So. 450 
Hamilton, and the earl of Holland, were 00. (confession oC L., not accounted Cor. ex-
headed in Palace-Yard, in Westminster. my duded); 1916. Spicer r. State. 198 Ala. 13. 
lord Capell asked the common hangman, said 73 So. 396 (wife murder; G.'s statement that 
he, 'Did you cut off my master's head?" Yes,' he was the guilty one, having shot the wife by 
eaith he. 'Where is the instnlment that did mistake, held inadmissible; here G. was a 
it?' He then brought the ax ..•• My lord servant oC deCendant and had been shot to 
Capell took the ax. and kissed it. and gave death by the deCendant, an hour after the 
him five pieces oC gold. I heard him say! wife's death, BS her assasmn; of COUlEe G.'8 
'Sirrah, wert thou not aCraid?' Saith the hang- statement should have been listened to, in any 
man, 'They made me cut it off; and I had system of E\'idence that was not satisfied with 
thirty pounds for my pains' "); 1680. Hale, burning of precedent; Mayfield, J .• 
Pleas of the Crown, I, 306 (" In re1atio~to the diss.) ; 
manr.er of their testimony, ••. if it be a Arkal1$tJ.!: 1914. Tillman 11. State, 112 Ark. 
hcarnlY from the offender himself confessing 236, 166 S. W. 582 (murder; rule affirmed); 
the fact., such a testimony upon hearsay makes California: 1892, People 11. Hall, 94 Cal. 696. 
a good witnesa within the statute lof troa- 30 Pac. 7 (confession of K .• killed while escap-
eon]"); 1791. Stnnden r. Standen. Peake 32 ing from arrest for the same charge, excluded); 
(a marringe-registl>r entry recited the pUblica- Connecticut: 1889, Benton 11. Starr, 58 Conn. 
tion of banns; the c1crgyman's confession that 285, 20 At!. 450 (baatardy; confessions oC 
be had married "ithout banns, received; paternity by a third excluded: here his 
Kenyon, L. C. J., pointing out that a (ruse entry ab6ence was unaccounted ; 1886, State 11. 

was a (elony: "He put him8Clf in a dangerous Beaudet, 53 Conn. 636 with intent to 

208 

• 



• 

§§ 1455-1477) STATEMENTS OF FACTS AGAINST INTEREST § 1476 

confessions of a crime, or other statements of facts against penal interest, 
murder: said 'obiter' thatndmiBBionsof guilt b~' that he hnd tnken the money; cxcluded, the 
third persons nre inadmissible); 1916, Sto.te v. letter-carrier being prcsumnbly availnblo as a 
Moscn, 90 Conn. 381, 97 Atl. 340 (assault with witness) ; 
intent to murder: e\'idence that one S., now in ~fa"'Jland: 1880, Munshower v. State, 55 Md. 
Itnly, had there confessed thut lIe wo.s the 1., 18 (not admissible. even to discredit the 
perpetrator, together with evidence of S.'s declarnnt testifying for the Sto.te); 1920. 
presencc at the time of the Il&'!llult. excluded; Baehr v. State. 136 Md. 128. 110 At!. 103 
"s. is alive, and his place of residence was (bo.sto.rdy; issup. whether the woman had had 
known to tho accused and his counsel; . " intercourse with other men about tlle period of 
his deposition might hnve been to.ken ") ; conception; the woman's ndmission of such 
Georgia: 1857. Lyon v. State. 22 Ga. 399 (de- intercourse with D. having been received. D.'s 
darant 1I0t accounted for; trented in tenus of stntement 'that he hnd had such intercourse 
admissions); 1880, Dnniel r. State. 65 Gn. 199 with her wns excluded. even nfter an offer to 
(declarant not accounted for); 1889, Kelly I). show that D. could not after search be found: 
State. 82 Ga. 441, 9 S. E. 171 (liko the Lyon the opinion npproves the reason given in 
rn~e); 1896, Delk v. State. 99 Gn. 667, 26 S. E. Munshower t'. State, supra. that this would 
752: 1897, Lowry v. State, 100 Ga. 574. 28 S. "effect a dangerous innovation ... aud open 
E. 419 (the third person here not accounted the door to the most fraudulent practices", 
for); 1901. Robinson v. State, 114 Ga. 445,40 etc.); 
e. E. 253 (joint indictment of R. nnd H.; be- Massachu.'l£tt.s: 1804. Com. 1'. Chabbock, 1 
forc trial, H. disappeared; his declarntion con- Mass. 144 (declarant not shown to be de
fessing the killing nod eT.onerating R .. not re- ceased); 1866, Com. D. Densmore, 12 All. 537 
ceived); 1!J06, Perdue v. State, 126 Ga. 112,54 (Bigelow, G. J., excluding declarations of the 
S. E. S2O)here offered to impeach the witness) : deceased offered by the defclice 011 a trinl for 
Indiana: 1878, Jones v. State, 64 Ind. 473, 484 mnnsluughtcr:" We nre not aware that the 
(declarant not accounted for; trented on the clCception [ngainst interestl has e\'er been ex-
principle of admissions); 1897, Hnnk v. Sto.te, tended further, so as to render competent dec-
148 Ind. 238, 46 N. E. 127, 47 N. E. 465 larations which are not otherwise against the 
(abortion; a letter of the deceased nssorting interest of the party who made them except 
that she had herself attempted to produce it. that they tend to throw on himself some degree 
E'xcIudcd); 1860. Reilley v. State, 14 Ind. 217 of blame or criminality in relntion to the partic-
(receiving stolen goods; the thief's confession, ulnr transaction and to exonerate others 
not admitted to show the theft; "it would therefrom "); 1894, Farrell v. Weitz, 160 Mass. 
seem to be the dictate of natul"dl reason, but the 288, 35 N. E. 783 (bastardy; admission of 
authorities nre otherwise"); 1905, Miller v. paternity by another person not accounted 
Sto.te, 165 Ind. 566, 76 N. E. 245 (Reilley v. for, excluded); 1899, Com. v. Chnnce. 17-1 
Sto.te. approved) ; Mass. 245, 54 N. E. 551: 1855, Corn. v. Elisha, 
lou:a: 1902, State I). Sale, 119Ia. 1,92 N. W. 3 Gray 460 (record of con\-iction of the stealer. 
680.95 N. W. 193 (murder; deceased's sto.te- on his plea of guilty, not receivable against 
ment that "hc was to blame ", excluded, the receh'er of stolen goods, with certain 
ignoring the present point of view); 1915, limitations); 1918. Com. v. Wakelin, 230 
Weber v. Chicago R. 1. & P. R. Co., 175 Ia. Mo..ss. 567, 120 N. E. 209 (homicide; a con-
358, 151 N. W. 852 (stnted more fully ante, fassion by D., ~'ho had occupied a cell with the 
§ 1461, n. 1; the majority opinion apparently witness, made before defendant's arrest, and 
docs not sanction the extension of the exception admitting the killing of the person whose death 
to sto.temcnts of facts solely against penal was here charged, D. having since been ex-
interest; seethe further comment ante, §l456); eeuted, excluded; the opinion calls the rule 
Kentucky: 1893, Davis v. Com .• 95 Ky. 9, 23 "saluto.ry"; it should have telmoo it "abomi-
S. W. 585 (confession of P., deceased, ex- nable");:' 
r\uded);' Michigan: 1882, People v. Stevens, 47 Mich. 
Louiaiana: 1893. State II. West. 45 La. An. 411, 11 N. W. 220 (one defendant in court ad-
928, 929, 13 So. 173 (the confession of B.. mitted his guilt and offered to withdraw his 
killed while resisting auest from the charge, plea of not guilty, yet npparently did not go on 
excluded); 1901, State II. Young. 107 Ln. 618. the stnnd; excluded); 1904, People II. Hutch-
31 So. 993 (confessions of one G., not acconnted ings. 137 Mich. 527, 100 N. W. 753 (testimony 
for, held ; 1911, State Il. Jones, of an nccomplice in the police court, the ae-
127 Ln. 694, 53 So. 959 (arson: written and oral complice claiming privilege on the trial, ex-
ndmiseioas by E. W.. that he hnd done the eluded) ; 
burning, excluded; E. W. wns not nccounted lI-fisBissippi: 1890, Helm I). Sto.te, 67 Miss. 572, 
for) ; 7 So. 487 (declarations of the deceased, on a 
Maine: 1855, Pike tl. Crehore. 40 Me. 503, 511 trial for murder, inculpating himself, were of-
(to disprove the receipt of money sent by mail, fared as declllrntions against interest, but re-
the alleged pnyee offered the confession of the jected on precedent and also on the rnther 
letter-currier in that town, made while in prison, curious ground that "how any declnrant can be 
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made by third persons; although there is not wanting authority in favor or 
admitting such statements.to 

§ 1477. Same: Policy of this I,jmltation. It is plain enough that this 

said to be against the interest of a man already 
passcd into thc other world ... is wholly 
incomprchensiblc by us ") ; 
Missouri.' 1874, Statc 1'. E"ans, 55 Mo. ·HiO 
(declarant not accountl'd for): 1893, State t'. 
DlInc.'lll, 116 Mo. 288, 311, 22 S. W. G9!l (dec
laration of S., admitting the shooting, ex
eluded): 1898, State I'. Hack, ll8 1\10, !l2. !lS. 
23 S. W. 1089 (confession of a co-dcCelldnnt. not 
accounted for. excluded) ; 
Nebr(UJka: 1004. l\Inys v. State. 72 Nebr. ;2:3. 
101 N. W. 979 (written confession of a fugitive 
from ju~tice, cxcludl'd; no authority citl'd) ; 
New York: 1881. Greenfield v. State. 85 N. Y. 
75. 86, 88 (declarant in court and not called) ; 
North Carolilla.· 1833, State v.l\lay. 4 Dev. :332 
(larceny; declarant absconded); 1846. State 
v. Duncan. 6 Ired. 239 (declarant not shown 
decca~ed): 1873. State v. White. 6S N. C. 158 
(likc Statc v. May); 18;4. Statc I'. Hayncs. ':1 
N. C. 84 (same); 1875, Statc v. Bishop, 73 N. 
C. 44 (snme) ; 
Oklahoma: 1913. Davis r. St.'lte. 8 Ok!. Cr. 515. 
128 Pac. 1097 (confes~ion of two pcrsolls. 1I0t 
accounted for. that they wen' the thil',·es. 
excluded: .. it would be impossible to com'ict 
any thief [if such e"idenec wero admissiblc) 
becausc he could always find witnesses who 
would testify that they had heard some one 
who was absent confess to being guilty of the 
crime "); 1915. Dykes v. State, 11 Oklo Cr. 
602, 150 Pac. 84 (murder in an affray; an 
alleged confession by C .• an accomplice. that 
he was tIle one firing the fatnl shots, excluded: 
following Donnelly I'. t;. S., but not citing 
Dl>vis V. U. S.; herc C. waB not accounted for 
in any way); 1917. Williams v. State. 13 Oklo 
Cr. 180. 163 Pl,le. 2iO (testimony of .. a couple 
of irresponsible jailbirds" to a confession of 
guilt by a third person unspecified. excluded) ; 
Oregon: 1803. State 1'. Fleteher. 24 Or. 295. 
300. 33 Pac. 575 (murder; confession of a third 
person. who had fled, excluded) ; 
South Carolina: 1912. FomiUe v. Atlanta &: 
C. A. L. R. Co., 93 S. C. 287. 75 S. E. 172 
(action for death caused by derailment; to 
disprove negligence defendant offered the con
fession of A. that he had thrown the switeh and 
caused the wreck; A. had been convicted of 
murder on this charge. was sen;ng a life 
!lentence, and was disqualified thereby to 
testify; excluded; Woods. J., diss.; the 
decision illustrates in an extreme way the 
absurdity of the exclusionary rule; the 
majority opinion unsuccessfully attempts to 
distinguish Coleman v. Frazier. infra. n. 10); 
Tennessee: 1836, Wright v. State. 9 Yerg. 
344 (declarant not deceased); 1837, Rhea P. 
State. 10 Yerg. 260 (same); 1870. Sible 11. 
State. 3 Heisk. 137 (larceny; confessions of a 

co-indictee. incompetent as a "itness. not ad
mitted for the defendant); 188i. Peck 1'. State. 
86 Tenn. 250. 6 S. W. 389 (confession of a per
son not accounted for. excluded) ; 
VL'TTnont: 1900. State V. Totten. 72 Vt. n. 
47 At.l. 105 (indefinite confession by a third 
person. not /lecounted for. excluded); 1921. 
Flemming t'. State. Vt. ,113 Atl. 783 
(breach of the peace; S. WfiS assaulted by a 
man in the dark; the assailant was identified 
by his clothes. ete .• as the defendant; but the 
defendant denied his identity; for defendant 
was offered the statement of 1\ third per"'-lII. 
unidentified. who was overheard by the witness 
to speak as the comrnitter of the offence; the 
third person had since disappeared; held that 
the presence of the third person in the vicinity 
was admissihle. but not his statement admit
ting the offence; this ruling shows the in
justice as well as the irrationality of the pres
ent law) ; 
Wyomi1lg.· 1896. Reavis t·. State. 6 Wyo. 2·10. 
44 Pac. 62 (perjury in testifying that C. did not 
commit an assault; confession of C .• unac
counted for. not admitted for the prosecution; 
trca ted on the principle of admissions). 

10 1013. Donnelly v. U. S .. 228 U. S. 243. 
cited supra, n. !) (the three judges dissenting) : 
1846. Smith to. State. 0 Ala. (l95. cited slIpra. 
(Goldthwaite, J.. dissenting: .. When the 
other facts and circumstances connect the 
party willi the act. and the confession is made 
under circumstanccs whieh repel the suspicion 
of any motive, I can see no reason why a doubt
ful crime may not be thus fixed on tIlC confessing 
person. though the fact of that confession may 
tend to cxculpate another. to whom the cir
cumstances equally point as the guilty per
son "); 1898. Masons' F. A. A. v. ruley. 65 Ark. 
261, 45 S. W. 684 (policy on nccidental death: 
confession of S .• shortiy after the death. that he 
had killed the deceased. admitted. perhaps on 
the' res gesUe' grounds. post. § 1747): 1850. 
Coleman v. Frazier. 4 Rich. L. 152 (a third 
person's statemcnt that he had stolen money 
was admitted; O·Neall. J.: "This is not of a 
matter of business. like those spokcn of in that 
case. but was a criminnl nct. . .. The admis
sion of such tcstimony arises from necessity. 
and the certainty thnt it is true from the want 
of motive to falsify. Both these are apparent 
here. . . . Here we have e\'ery guaranty of its 
truthfulness - the grave consequences of 
infamy. and at the least ten years' imprison
ment. would certainly insure the truth of the 
speaker"); 1894, Martin v. State. :33 Tex. Cr. 
317. 26 S. W. 400 (perjury in falsely testifying 
to larceny by S. and P.; confessions of B. and 
B. that they committed the larceny. admitted). 
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limitation, besides being a fairly modern novelty, is inconsistent with the 
broad language originally employed in stating the reason and principle of 
the present exception (ante, §§ 1457, 1476) as well as with the settled prin
ciple upon which Confessions are receiYed (ante, § 1475).1 

But, furthermore, it canIlot be justified on grounds of policy. The only 
plausible reason of policy that has C\'er been ad\'anced for such a limitation 
is the possibilit~· of procuring fabricated testimony to stich an admission if 
ora\.2 This is the ancient rusty weapon that has always hcen drawn to op
pose any reform in the rules of Evidence, viz. thc argument of danger of abuse. 
This would be a good argumcnt against admitting any witnesses at all, [OJ' 

it is notorious that some witnesses will lie and that it is difficult to avoid bcing 
deceived b~· their lies. The truth is that any rule whieh hampers an honest 
man in exonerating himself is a bad rule, even if it also hampers a villain in 
falsely passing for an innocent. . 

The onl~' practical consequences of this unreasoning limitation are shock
ing to the sense of justice; for, in its commonest application, it requires, in 
a criminal trial, the rejection qf ,a...- confession, however well authenticated, 
of a person deceased or insane or fled from the jurisdiction (and therefore 
quite unavailable) who has a\'owcd Jlimself to be the true culprit. The ab
surdit~· and wrong of rejecting indiscriminately all such evidence is patent: 

§ 1477. 1 Thc limitation is apparently !'up- the confession was rcjected. without indicating 
ported by the doctrine (ante. §§ 1071l. 1079) thc grounds). 
that the confcssions 0/ a71 acromplice arc not to 2 18.~7. McDonald, J .• in Lyon t". State, 22 
be used by thc prosccUL;on IIgninst the accused Gn. 390. 401: "All one defendant would havo 
cxcept so far as they are thc admissions of a to do would be to admit that his guilty ac-
co-conspirator; for A's confl's.,ion implicating complice wus innoccnt and that he himself had 
himself and B. the uccusl'd. is ut least against perpetratcd the crime, absent himself so as to 
his own pcnal interest. and therefore might eDllhle the party on his trial to have thc benefit. 
seem to fall under the present suppo~ed prin- of his admi~ioll. und affer his acquittal appear. 
ciple. But (I) the intcrest of A in obtaining a demand his trial, and prm'c by the evidence of 
pardon by confessing and betraying his co- the acquitted party that he was in fact the 
criminals is in such cascs usually so important guilty person." That any judge could belie"c 
that. according to the doctrine of preponder- such a scheme to be within the possibilities of 
ance of interest (mIle. § 1464). the sU1temcnt succcssful accomplishment seems curious. 
would not cven under the present exception be The following press dispatch (the year of 
admissible; (2) the Question has usually been which hIlS inadvertently not been presen'ed) 
dealt with according to the doctrine of Admi:;- illustrates the possibilities of using this ex-
sions (Tong's Ca~e. quoted infra. note 3). and rcption: "Columbia. Miss., March 10. A 
the present aspcct hilS not been considered; dl'ath-bed confcssion by Joseph Beard. a 
(:3) the accomplice must. according to the farmer. announced today by the sheriff'~ 
prc~ent exception. be shown dcceasl'd or othl'r- (,flice. cleared of suspicion 'William Purvis. who 
wise unavailable. and this showing has usually twenty-fi"e years ago escapcd death by hang-
nnt been attempted in such cases; thc follow- ing. after conviction for murder. only because 
ing ~asc shows its application: 1832. R. v. the noosc about his neck slippcd when the 
Turner. 1 Lew. Cr. C.119 (the confession of one scaffold trap was sprung. 
of the other prisoners. on examination beforc a .. Purvis was found guilty of killing from 
magistrate. it was objected to. "secondly. that ambush William Buckley. When he fell from 
it was not the best evidence that the circum- the scaffold unharmed. spectators, who thought 
stnnces of the casc admitted of. inasmuch as the it an intervention of Providence. induced the 
prisoner whose examination it purported to be uuthorities to put him back in jail. and an BP-
was not attaint [he had pleadcd guilty. but fICal to the gO\'ernor brought a commut."ltion 
sentence had not been passed]. and might ther~ of sentencc. Severnl years lllter Purvis waM 
forc be put into the box and examined as a wit- pardoned. He now lives in J.amar County. 
ness. which would gh'c the prisoner's counsel an .. Beard. dying of pneumonia. confessed that 
opportunity of cross-examining her on oath"; hc and two other men killed Buckley." 
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1913, HOLlrEs, J., diss., in Donnelly v. United Statea, 228 U. S. 243, 33 Sup. 449: "The 
confession of Joe Dick, since deceased, that he committed the murder for which the plaintiff 
in error was tried, coupled with circumstances pointing to its truth, would have a very strong 
tendency to make anyone outside of a Court of justice believe that Donnelly did not commit 
the crime. (I say this, of course, on the supposition that it should be proved that the con
fession really was made, and that there was no ground for connecting Donnelly with Dick.) 
The rules of Evidence in the main are based on experience, logic, and common sense, less 
hampered by history than some parts of the substantive law. There is no decision by this 
Court against the admissibility of such a confession; the English cases since the separation 
of the two countries do not bind us; the exception to the hearsay rule in the case of declara
tions against interest is well known; no other statement is so much against interest as a 
confession of murder; it is far more calculated to convince than dying declarations, which 
would be let in to hang a man; and when we surround the accused with so many safeguards, 
some of which seem to me excessive, I think we ought to give him the benefit of a fact 
that, if proved, commonly would have such weight. The history of the law and the 

( argnments against the English doctrine are so well and fully stated by Mr. Wigmore that 
there is no need to set them Corth at greater length." 

The rulings already in our books cannot be thought to involve a settled 
and universal acceptance of this limitation. In the first place, in almost all 
of the rulings the declarant was not shown to be deceased or otherwise un
available as a witness, and therefore the declaration would have been inad
missible in any view of the present exception (anie, § 1456). Secondly, in 
some of the rulings (for example, in Korth Carolina) the independent doc
trine (ante, §§ 139-141) was applicable that, in order to prove the accused's 
non-commission of the offence by showing commission by another person, 
not merely one casual piece of evidence suffices but a 'prima facie' case rest
ing on several concurring pieces of evidence must be made out. Finally, 
most of the early rulings had in view, not the present exception to the Hear
say rule, but the doctrine of Admissions (ante, §§ 1076, 1079) that the ad
missions of one who is not a co-conspirator carinot affect others jointly 
charged.3 

It is therefore not too late to retrace our steps, and to discard this barbarous 
doctrine, which would refuse to let an innocent accused vindicate himself 
even by producing to the tribunal a perfectly authenticated written con
fession, made on the very gallows, by the true culprit now beyond the reach 

. of justice. Those who watched (in 1899) with self-righteous indignation 
the course of proceedings in Captain Dreyfus' trial should remember that, 
if that trial had occurred in our own Courts, the spectacle would have been 
no less shameful if we, following our own supposed precedents, had refused 
to admit what the French Court never for a moment hesitated to admit, 
- the authenticated confession of the escaped Major Esterhazy, avowing 
himself the guilty author of the treason there charged. 

• 1663, Tong's Case, Kelyng 18 ( .. Such con
fession (before a justice of a privy councillor on 
czaminationl60 proved is only evidence against 
the party himself who made the confession, but 

, 
cannot be made use of as evidence against uny 
others whom on his examination he confessed to 
be in the treason "). 
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§§ 1480-1503J BOOK I, PART II, TITLE II § 1480 

SUB-TITLE II (continued): EXCEPTIONS TO THE HEARSAY RULE 

TOPIC III: DECLARATIONS ABOUT FAMILY HISTORY (PEDIGREE) 

CHAPTER XLIX. 

§ 1480. In general; Statutory Pro-
• • VISions. 

1. The Necessity Principle 

§ 1481. Death, etc., of Declarant or of 
Family. . 

2. The Clrcmnltantial Guarantee 

§ 1482. General Principle. 
§ 1483. Declarations must have been be

fore Controversy. 
§ 1484. No Interest or Motive to De-

• 
C1!lVe. 

a. Testimonial Qualiflcations and Other 
Independent Rules of Evidence 

§ 1485. (1) Testimonial Qualifications. 
§ 1486. (a) Sufficiency of the Declarant's 

Means of Knowledge; General Principle. 
§ 1487. Same: Declarations of Non

Relatives. 
§ 1488. Same: Reputation in the Neigh

borhood or Community. 
§ 1489, Declarations of Relatives; Dis

tinctions between Different Kinds of Rela
tives. 

§ 1490. Same: Declarant's Qualifica
tions must be shown. 

§ 1491. Same: Relationship always 
Mutual; Connecting the Declarant with 
Both Families. 

§ 1492. Same: Relationship of Illegiti
mate Child. 

§ 1403. Same: Testimony to one's Own 
Age. 

§ 1494. Same: Stnterr.ents of Family 
History, to Identify a Person. 

§ 1495. (b) Form of the Assertion (Fam
ily Bibles or Trees, Tombstones, Wills, 
etc.). 

§ 1496. (2) Authentication; Proving 
Individual Authorship . 

§ 1497. (3) Production of Original Docu
ment; Preferred Writings. 

:2 and 3. Kind of Fa.ct that may be the 
Subject of the Statement 

§ 1500. Geneml Principle. 
§ 1501. Statements as to Plnce of Birth, 

Death, etc. 
§ 1502. Sundry Kinds of Facts. 

4. Arbitrary I.jmjta.tiOns 

§ 1503. Kind of Issue or Litigation in
volved. 

§ 1480. In general; Statutory Provisions. This is one of the oldest of the 
exceptions. In the 1800s, little difficulty was made about accepting l'epu
tation-cvidence generally. It could hardly be otherwise when tlle jury
practice had just been freed (ante, § 1364) from the traditional notion that 
the jury themselves represented the reputation or community-knowledge of 
the neighborhood. Soon, h'Jwever, the use of reputation became limited to 
what had doubtless been its commonest instances, matters of prescriptive 
possession and of pedigree or genealogy. From the former was then devel
oped the exception for Reputation to Land-Boundaries (post, § 1582); from 
the latter, the present excepdon. Here the notion of general reputation as 
the distinguishing form of the evidence has long since disappeared. The 
evidence may be in the form of individual declarations; though it may also 
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§ 1480 EXCEPTIONS TO THE HEARSAY RULE [CHAI'. XLIX 

be in the form of family reputation. In general, the scope of the present 
exception has been much enlarged during the past century in this country. 
Occasionally a statute has attempted to define its terms.' 

1. The Necessity Principle 

§ 1481. Death, etc., of Declara.nt or of Family. The Necessity principle 
(ante, § 1421) is here satisfied by the general difficulty of obtaining any other 
than traditionary evidence in matters of family history. The following pas":. 
sages illustrate the accepted judicial attitude: ;" 

1806, L. C. ERSKINE, in Vowles v. Young, 13 Ves. 140: "Courts of law are obliged in 
cases of this kind to depart from the ordinary rules of evidence, as it would be impossible 
to establish descents according to the strict rules by which contracts arc established and sub
jects of property regulated, [by] requiring the facts from the mouth of the witness who has 
the knowledge of them. In cases of pedigree, therefore, recourse is had to a secondary 
sort of evidence, the best the nature of the subject will admit, establishing the descent 
from the only sources that can be had." 

1811, LAWRENCE, J., in Berkelel/ Peerage Case, 4 Camp. 409: "From the nccessity of the 
thing, the declarations of members of the family in matters of pedigree are generally ad
mitted, ... [the rejection of which] would often be the rejection of all the evidence that 
could be offered." M.-\.NSFIELD, C. J.: "In matters of pedigree, it being impossible to prove 
by living witnesses the relationships of past generations, the declarations of deceased 
members of the family are admitted." 

1836, STOHY, J., in Ellicott v. Pearl, 10 Pet. 434: "In cases of pedigree, [hearsay] is 
admitted upon the ground of nt'Cessity, or the great difficulty and sometimes the impossi
bility of proving remote facts of this sort by living witnesses, . . . there being no 'lis mota' 
or other interest to affect the credit of their statement." 

1886, WOODS, J., in Fulkerson v. Holmes, 117 U. S. 389, 29 Sup. 915: "This exception 
has been recognized on the ground of necessity; for as, in inquiries respecting relation
ship or descent, facts must often be proved which occurred many years before the trial and 
were known to but few persons, it is obvious that the strict enforcement in such cases of 
the rules against hearsay evidence would frequently occasion failure of justice." 

1891, PECKHA.\I, J., in Eisen/ord v. Clum, 126 N. Y. 552, 27 n. E. 1024: "In many cases 
it will readily be seen sueh evidence may under the circumstances be the only evidence 

§ 1480. I Cal. C. C. P. 1872. § 1852 ( •• The tions of deceased persons related by blood or 
deelaration, act. or omission of a member of mnrringe. or by genernl repute in the Cami!}'. 
a family who is a decedent, or out of the juri8- inscriptions.' family trees', and similnr evi-
diction, is ruso admissible as evidence oC com- dence"); /olonl. Rev. C. 1921. §§ 10513. 
man reputation, in cases where, on qucstions 10531, par. 4, 11, 13 (likc Cnl. C. C. P. §§ 1852. 
of pedigree, such reputntion is admissible ") ; 1870) ; Or. Laws 1920, §§ 709.727, par. 4. 11. la 
§ 1870, par. 4 ("the act or declaration, verbal (like Cal. C. C. P. §§ 1852. 1870) ; P. I. C. C. p. 
or written, of a deceased person in respect to 1901, § 281 (like Cal C. C. p. § 1852. omitting 
the relntionship, birth. marriage, or death of after·' evidence" and inserting "of [sic? if] 
any person relnted by blood or marriage to pedigree or relationship or family genealogy 
such deceased person" is ndmissible); § 1870, are questions nt issue "); § 298, par. 4 (like 
par. 13 (" entries in family Bibles or other Cal. C. C. P. § 1870, inserting. after •• de-
family books or charts; engrnvings on rings. ceased person n, the words "or a person not 
family portrnits. and the like, as e\·idence in the Philippine Islands "); § 298. pnr. 11, 
of pedigree", are admissible; see nlso ib. § 1870. 13 (like Cal. C. C. P. § 1870); Porlo Rico: 
par. 11, cited post. § 1597, under Reputation) ; Rev. St. & C. 1911, § 1403, par. 4 (like Cal. 
Ga. Rev. C. 1910. § 5764 (" Pedigree. includ- C. C. P. § 1870, par. 4); § 140a, par. 9 (like 
ing descent, relationship. birth, marriage, and Cal. C. C. P. § 1870. par. 11); par. 11 (like ib. 
death, may be proved either by the dcclara- § 1870. par. 13). 
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which can be obtained. . ., Traditional declarations become the best evidence some
times, when those best acquainted with the fact are dead." 

It will be noticed that the language here used offers opportunity for choice 
between three distinct and competing rules in the application of the Neces
sity principle. 

(1) First, there are references to "past generations", "many years be
fore", "lapse of time", "after one generation has passed away", and the like. 
q'hese imply that the exception comes into play only where the matter is 
"ancient", i.e. of a past generation; and that therefore, on the one hand, 
matters of recent occurrence may not be so proved, whether or not there are 
living witnesses, and, on the other hand, that matters of a time whuse wit
nesses are likely to have passed away may be so proved, whether or not liv
ing witnesses are available. But there appears to be in fact no rule of such 
a form, in spite of the implication of the above language. The tendency is 
against such a narrowness for the rule.1 

(2) Secondly, a similar but slightly broader rule may be seen indicated 
by the phrases, "no living witnesses can be had ", "the great difficulty of 
procuring living witnesses ", and by the statements that such evidence is 
admissible because living witnesses can "often " or "usually" not be had. 
The implication 'is that where any living witness to the same matter, particu
larly a member of the family, can be had, no hearsay statement of any de
ceased persons can be received. This form of rule, whie> has had some 
support in decisions,2 is perhaps appropriate enough where the evidence is 

§ 1481. I 1870, Scharff v. Keener, 64 Pa. Tex. 252 (unidentified entries in a family 
379 (8emble, that the recent date of the occur- Bible were rejected. where the father WIl8 dead 
rences is immaterial). but the mother was alh'e and in the jurisdic-
. • Ala. 1847, White v. Strother, 11 Ala. 724 tion); VI. 1896, Hurlburt's Estate, 68 Vt. 

(excluded, where other members of the family 366, 35 At!. 77 (H. went to Dakota in 1882; 
were alive); 1916, Duncan v. Watson, 198 reputation in the family, consisting of sister, 
Ala. 180, 73 So. 448 (family repute from a mother, and brother, the father alonc being 
witness 22 years old, as to marriage of an aunt, dead, as to the fact of H.'s dcath, excluded; 
etc., etc., not admitted without showing .. when all the facts relative to a question of 
that "the declarants from whom the iufor- pedigree are within the knowledge of living 
mation came were not living at the time of witnesses, and none of such facts arc derived 
the trial "); Ga. 1890, Traveler's Ins. Co. v. from the declarations of deceased members 
Sheppard, 85 Ga. 751, 779, 12 S. E. 18 (in- oi the family, there is no necessity for resort-
surance claim; family reputation as to the ing to so-called 'family reputation', created 
fact of death, the time being less than a year wholly by the living, any more than in any 
before, the members of the family still sur- other kind of case not involving pedigree"). 
viving, excluded); Haw. 1910, Makekau v. In the following cases peculiar modifica-
Kane, 20 Haw. 203 (family repute heard from tions of this rule were laid down: 1883, Har-
a grandfather and a grandmother, the for- land v. Eastman, 107 Ill. 538 (several members 
mer being shown deceased; admitted, without of the family were living and available; Dickey, 
showing the latter's decease); la. 1884, Ross J.: "They are all living and -their sworn 
I). Loomis, 64 Ia. 432, 20 N. W. 749 (present testimony is better than their unsworn state-
reputation at M.'s place of residence" among ments. It follows that the witness caIUlot 
the relatives and family" of M., as to his de- properly be allowed to state his conclusion 
cease, the wife being alive, excluded); Pa. from such unsworn statements, unless all of 
1846, Covert v. Hertzog, 4 Pa. St. 146 (hearsay them taken together, with their surroundings, 
declarations were rejected as evidence of "a enable him to say such was the accepted state 
comparatively recent marriage ", where "there of the case in the family or such was the un-
was abundance of such evidence by living wit- contradicted repute in the family"); 1818, 
nesses "); Tex. 1859, Campbell v. Wilson, 23 Crouch v. Eveleth, 15 Mass. 305 (family lLcar-
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§ 1481 EXCEPTIONS TO THE HEARSAY RULE [CHAP. XLIX 

offered in the shape of family reputation; for there is in strictness no neces
sity for resorting to the hearsay of the family as such, until it appears that 
members of the family cannot be had to testify on the stand. 

(3) But where the evidence offered is the declaration of an individual mem
ber of the family, the necessity for this person's hearsay lies merely in the 
impossibility of procuring the declarant himself to testify on the stand; i.e. 
the death, absence, insanity, or the like, of the declarant alone suffices. Such 
is the rule dictated b~' the analogies of the other Hearsay exceptions admit
ting individual statements (for example, Dying Declarations, Statements 
against Interest, Hegular Entries). In the exception for Heputation (post, 
§ 1580) there is some support for the notion that the necessity must consist 
in the lack of other evidence of an~' sort; but where individual declarations 
are receivable, no claim can be made for such a broad idea of necessity. Ac
cordingly the only sound rule for the use of in lividual declarations is that 
the..declarallt himself must be shown to be unavai a e. 

~ -
It sliouId be noted that since entries in a family Bible, or the like (post, 

§ 1495), rna:; usually be treated as representing either the entrant's individual 
assertion or the family's reputation, it should therefore be enough, if the en
trant is identified, to show the entrant alone to be unavailable, and not to 
show also the unamilability of other members of the family. 

(4) Supposing the evidence offered to be the declaration of an individual, 
it is clear that at least the declarant must be .~hown 1mavailable, by decease or 
otherwise.4 Here the analogies of the othcr exceptions, as well as the nature 
say of the existence of children n8 Iwirs was declarntions nre not held to be admissible or 
rejected because no effort had been made to inadmissible according to the necessity of the 
obtain the record of marriage and no sl; . .'wing partieulnr cuse; but. . . by the established 
thut it was lost; this would hardly be fohowed). rule of lnw. which. though said to have its 

If a person's testimony as to his own aoe is origin in necessity, is universal in its applica-
to he treated ns n report of family hearsay tion "). 
(posl. § 1495). this rule would require thnt the • ENGLAND: 1859, Butler v. Mountgarret. 6 
members of his family be accounted for. H. L. C. 048; CANADA: 1848, Doe v. Servos, 
Conlra: 1880, Cherry j'. Stnte, 68 AlII. 30 (ll 5 U. C. Q. B. 284. 288; UNITED STATES: 
person's statement liS to his /lgo wns trcnted Ala. 1920, Sheffield Iron Co. v. Dennis, 204 
lIS bn,Qed on pedigree hearsay; but no specific Ala. 530, 86 So. 467 (employment of minor; 
decease was required to be shown). In the uffidnvit of parents. still living. not ndmissible 
8Ilme Stnte the ruling of Rogers r. De Bar- under henrsay exception, but only as testi-
delnben Co., 97 Ala. 154. 12 So. !:il. that n monial contradiction); Cal. 1897. People v. 
brother 11IId n brother-in-Inw could not testify l\[nyne. lI8 Cal. 516, 50 Pac. 054 (a family-
on the stand to the plaintiff's age. because Bible entry, made by the mother; excluded, 
thli-d persons wbose declarations are offered the mother being nlive and available); 1899. 
must be deceased, is incomprehensible. Jnmes' Estate, 124 id. 653. 57 Pac. 579, 1008; 

J 1912. Jnrchow v. Grosse, 257 III. 36, 100 Coml. 1817, Cbapman v. Chapman, 2 Conn. 
N. E. 290 (where the declnrant is dece!lSed, 349; I a. 1870, Greenleaf v. R. Co., 30 Ia. 303 ; 
the mntter need not be an nncient one. lind 1904, State r. Trusty, 122 Ia. 82, 97 N. W. 
other members of the family may still be liv- 989; Kan. 1905, Stnte v. Miller, 71 Kan. 200, 
ing); 1860, Crnuford ". B1nckburn, 17 Md. 80 Pae. 51 (uge of n child; copy of a Russian 
54 (Bartol. J.: .. This exception to the general parish record, made by the priest .nt the fa-
rule had its origin in tIll' necessity of the easc. ther's instance und brought over with the 
... It is objected thnt ... the neceSllity family, excluded. on the ground thnt the fa-
did not exist [for n husbund's declnrations ns ther was still living); Me. 1918, Eagle Lake 
to the marringe), there being u party to the V. Ft. Kent, 117 Me. 134, 103 Atl. 10 (pauper 
all~ged marringe [the wife\ living and com- I!Cttlement; father's declnrations excluded. 
petent to testify. . .. This objection arises because living nnd unaccounted for; son's 
from n misapprehension of the rule. Such testimony to father':! birthplace. (''OllStru~d as 
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of the necessity-principle itself, indicate that not only death, but other cir
cumstances such as in8anity, absence from the jurisdiction, and the like 
-- may create such a necessity. On this point, however, the rulings are 
few.5 

2. The Circnmstantial Guarantee 
1 ~'r 

§ 1482. General Principle. The circumstantial guarantee for trustworthi
ness (ante, § 1422) has been found in the probability that the" natural effu
sions" (to usc Lord Eldon's often-quoted phrase) of those who talk over 
family affairs when no special reason for bi~s or passion exists are fairly trust
worthy, and should be given weight by judges and juries, as they are in the 
ordinary affairs of life. The sentence of Lord Eldon's in Whitelocke v. Baker 
has become the classical passage on this subject: 

li90, ASHHURST, J., in R. v. Erj,'Jwell, 3 T. R. i20: "It is natural for persons to talk 
of their OWIl situations and of their families. The evidence is ill its nature of an unsus
picious kind j it is generally brought from remote times, when no question was depending 
or even thought of, and when no purpose would apparently be answered." 

180i, L. C. ELDON, in Whitclocke v. Baker, 13 Yes. 514: "Declarations in the family, 
descriptions in wills, descriptions upon monuments, descriptions in Bibles and registry 
books, all are admitted upon the principle that they are the natural effusions of a party 
who must know the truth, aud who speaks upon an occasion when his mind stands in an 
even position, without any temptatioll to exceed or faU short of the truth." 1 

1811, Berkeley Peerage Calle, 4 Camp. 406, 409, 420. L.\WREXCE, J.: "Where the relator 
had no interest to serve, and there is no ground for supposing that his mind stood other
wise than even upon the subject, ... we may reasonably suppose that he neither stops 
short nor goes beyond the limits of truth in his spontaneous declarations respecting his 
relations and the state of his family." WOOD, B.: "The admission of hearsay evidence 
of the declarations of deceased persons in matters of pedigree is an exception to the general 

testimony to the father's statement) ; Mo . 
1919. State D. Bowman. 278 Mo. 402. 213 
S. W. 64 (rape under age; a list of the ehil
dren's'birth dates, written down by the grand
mother, at the mother's dictation. before con
troversy arisen, excluded. the mother being 
alive and ha\ing testified in the case; obviously. 
a technically correct ruling; but. ohviously 
nlso. precisely the useful kind of e\idence to 
which the hearsay rule should show flexi
bility); N. II. 1828. Waldron 1.'. Tuttle. 4 
N. H. 378: 1854. Mooers 17. Bunker. 29 N. 
H. 432; 1854, Emerson 1.'. White, 20 N. H. 
491; N. Y. 1829, Leggett 17. Boyd. 3 Wend. 
379; 1851. Robinson v. Blakely. 4 Rich. 588 
(a father's entry in a family rcgister, and a 
father's declarations. the fath(!r being still alive 
and in the jurisdiction. excluded); Oklo 1922. 
Campbell v. State. Oklo Cr. • 206 Pac. 
622 (statutory rape; family Bible not ad
mitted. the mother and the father being pres
ent and testifying); Tex. 1912. Bigliben 17. 

State, 68 Tex. Cr. 530. 151 S. W. 1044 (family
Bible entry, made by the {ather, still living; 
excluded); W. Va. 1884. Peterson 1.'. Ankrom. 
25 W. Va. 56. 62. 

Contra: 1914. State ~. Goddard. 69 Or. 
73. 133 p. 90. 138 Pac. 243 (holding exception
ally that the death of the entrant in a family 
Bible nced not be proved, because I •. O. L. 
§ 727, subsect. 13. makes such entries admissi
hIe unqualifiedly). 

• Can. 1897. l\fa~' v. Logic. 27 Can. Sup. 
443. 445 (statements of a father, living in 
England. excluded, since his deposition might 
have been obtained); U. S. 1!119. Paulsen's 
E~tate, 179 Ca\. 528. 178 Pac. 143 (letters 
etc. from relatives in Denmark, telling of 
Bo's death, admitted); 1884. Ross. v. Loomis, 
64 Ia. 432. 20 N. W. 749 (statements as to 
l\lo's decease. by Mo's wife, lhing in another 
jurisdiction, excluded); 1909. State v. Mc
Donald. 55 Or. 419. 104 Pac. 967 (declarant 
residing without the State; admitted); 1919. 
Garvin 17. Western Cooperage Co .• 94 Or. 487. 
184 Pac. 555 (letter from Il. brother in Aus
tria. admitted); 1859, Camllbt>ll 1'. Wilson. 23 
Tex. 252. semble (absence from the jurisdiction 
suffices); and the Codes quoted a7lle. § 1480. 

~ 1482. I Appro\'ed by Lord Cranworth 
in Butler 17. Mountgarret. 6 H. L. C. 644 
(1859). 
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§ 1482 EXCEPTIONS TO THE HEARSAY RULE [CRAI'. XLIX 

law of evidence; and it has ever been received with a degree of jealousy, because the op
posite party has had no opportunity of cross-examining the persons by whom the decla
rations are supposed to have been mad('. But declarations, to be receivable in evidence. 
. . • must have been the natural effusions of the mind of the party making them, and 
must have been made on an occasion when his mind stood in an even position, without 
any attempt to exceed or fall short of the truth." ELDON, L. C.: "If the entry be the 
ordinary act of a man in the ordinary course of life, without interest or particular motive. 
this, as the spontaneous effusion of his own mind, may be looked at without suspicion and 
received without objection. Such is the contemporaneous entry ill a family Bible, by a 
father, of the birth of a child." 

1840, VERPLANCK, Sen., in People v. Fire Ins. Co., 25 Wend. 220: "In order to adhere 
as closely as possible to the policy of shutting out all vague. second-hand, and unauthen
ticated evidence, such exception is made in fa\·or of proof of declarations and reputation 
[of family history] only where the persons whose opinion and declarations are rclied upon, 
besides being those most likely to be well informed as to the facts, were also, so far as ap
pears, free from all possible inducement to misrepresent the truth themselvcs or from any 
danger of being misled by others so interested. . •. It is then receivcd ... because 
ordinarily they could have no temptation to falsehood or misrepresentation on sltch a 
subject." 

1849, PEARSON, J., in Moffitt v. Witherspoon, 10 Ired. 192: "[Pedigree] is a matter about 
which they [the members of a family] are presumed to be particularly interested to ascer
tain and declare the truth. Everyone from a feeling of nature endeavors to know who 
his relations are and wiII seldom declare those to be his kinsmen who are not." 

In applying this principle, what specific rules have been deduced? 
§ 1483. Declarations must have been made before Controversy. First, 

declarations made during the courf>e of a controversy are to be regarded as 
lacking in the guarantees of trustworthiness. In the traditional phrase, the 
declarations, to be receivable, must have been made 'ante litem motam': 

1811, HEATH, J., in Berl.·clcy Peerage Casc, 4 Camp. 41:3: "When the contest has origi
nated, people take part on one side or the other; their minds are in a ferment, and if they 
were disposed to speak the truth, facts are seen by them through a false medium. . . . 
It would hold out an invitation to fabricated testimony if declarations could be received 
in evidence which havl~ been made when the contest was actually begun." 

1831, L. C. BnOUGHAM, in Monkton v. Attorney-Gc7leral, 2 Russ. & M. 160: "If there be 
'lis mota', or anything which has precisely the same effect upon a person's mind with 'litis 
eontestatio', that person's declaration ceases to be admissible in evidence. It is no longer 
what Lord Eldon calls a natural effusion of the mind. It is subject to a strong suspicion 
that the party was in the act of making evidence for himself. If he be in sllch circum
stances that what he says is said, not becaUi;e it is true, not because he believes it, but be
cause he feels it to be profitable or that it may hereafter become evidence for him or for those 
in whom he takes an interest after his death, it is excluded. . .. The question then al
ways will be, ... Was the evidence in the particular circumstances manufactured, or 
was it spontaneous and natural?" 

On two occasions, judges have doubted the expediency of this limitation; 1 

§ 1483. 1 )811. Graham, B., in Berkeley of the judges in the Berkeley Peerage Case. 
Peerage Case, 4 Camp. 408; 1821. Boudereau But it seems to be rather artificial than solid. 
v. Montgomer:;, ! Wash. C. C. 190 (Washing- when directed against the admissibility of the 
ton. J .• admitting depositions in a previous evidence; although I acknowledge that tP.d 
cause: "It is not without great diffidence possibility of an undue bias having been p'ro
that I venture to dissent from the reasoning duccd by the existence of a controversy mi&bt 
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but it is entirely in analogy to the limitations in other exceptions, and, so 
long as the Hearsay rule is enforced in its present form, this limitation lIas 
a legitimate place.2 

Principle requires, however, that the dispute, if it is to exclude the state
ments, should have been more or less over the precZ.se point to which the state
ments refer; else no bias could be supposed to affect it. There is opportunity 
for much latitude in applying this limitation. ,Tudges' opinions have dif
fered; 3 but it should be a matter for the trial Court's discretion whether under 
the circumstances of each case bias can be supposed to have existed: 

18·10, VERPLANCK, Sen., in People v. Fire Ina. Co., 25 Wend. 215, 224: "If the rule 
that actual litigation or litigious controversy without actual suit always vitiates the hcar
say declaration of those in whose family it existed be narrowed down to controversies 
upon the ve~ point afterwards sought to be ascertained, and strictly and leplly involving 
it, the reason of the rule is lost sight of. The result would be to exclude such family tradi
tions when thc parties had an accurate knowledge of their legal rights or the legal grounds 
of their claim, whilst it would admit thcm in cases where the claim pursued with equnl ardor 
and interest is erroneously understood by the parties themselves, and where, for that very 
reason, they and their friends are more disposed to see the whole question and its e\;dence 
through a false medium, and to suffer their wishes and feelings to disturb or discolor their 
recollections or relations of facts. The spirit and reason of the rule in my judgment, therefore, 
apply to every ancient controversy invoh'ing or affected by the question afterwards in 
litigation or supposed at the time to be involved in it or affected by it." 

On the other hand, it is not necessary that litigation should actually have 
begun at the time of the declaration. The element to be avoided is a bias in 
the mind of a declarant; and this is sufficiently probable if a dispute or con
troversy is actually in progress, even though it may not have reached the 
stage of legal proceedings: 

1831, L. C. BnOUGIlA.\I, in },lonkton v. Attorney-General, 2 Russ. & M. 160: "Prove that 
•.. the person concocting or making the declaration took part in the controversy. Show 

with propriety be urged against the credit to Jelser v. White, N. C.' , 110 S. E. 849 
be given to tho evidence, whera the proofs in (before contro\'ersy arisen); 1825, Morgan 
the cause arc contradictory and to be weighed. r. Purnell, 4 Hawks 97; 1900, Nehring v. 
I am apprehensive that great mischief and in- McMurrian, 94 1'('x. 45, 57 S. W. 943; 1903, 
justice might be the consequence of excluding Davis v. Moyles. 76 Vt. 25, 56 Atl. 174 (re
the only species of evidence which circum- citals in a pl'tition concerning confiscated 
stances not within the control of the parties lands, excluded). 
interested may have left to them, on the ground 3 The following cases apply the rule: 1816, 
of a presumed bias created by an existing or Freeman r. Phillipps, 4 M. & S. 397; 1857. 
even presumed controversy"). Gee v. Ward. 7 E. & B. 511; 1860. Shedden v. 

• Limitation recognized: E7IO. 1816, Free- Patrick. 2 Sw. & 1'r. 170. 188 ("if a contro
man v. Phillipps, 4 M. & S. 397; 1881, Dysnrt versy exist, it must be on the vcry point in 
Peerage Case, L. R. 6 App. Cas. 489. 503; respect of which the declarations are sought 
U. s. 1839. Stein v. Bowman, 13 Pet. 209, 220; to be used"; here there had been contro\'ersy 
1817, Chapman v. Chapman, 2 Conn. 349; about the legitimacy of children, i)ut not about 
1915, Mobley v. Pierce, 144 Ga. 327, 87 S. E. a cohabitation or 1I deathbed marriage, with 
24; 1859, Collins v. Grantham, 12 Ind. 444; which the admitted letter dealt); 1828, El-
1881, De Haven v. De Haven, 77 Ind. 236, liott v. Peireol, 1 Pet. 337: 1919, Garvin r. 
237; 1840, People v. Fire Ins. Co., 25 Wend. Western Cooperage Co., 94 Or. 487, 184 Pac. 
N. Y. 210; 1911, Rollins v. Wicker, 154 N. C. 555 (letter from a brother of deceased, after 
559, 70 S. E. 934 (deceased declarant's testi- his death, lent before controversy arisen as 
mony at a former trial of similar issue, held to the precise issue, \·iz. the mother's identity, 
inadmissible as 'post litem motam '); 1922. admitted}. 
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me even that there was a contemplation of legal proceedings, with a view to which the pedi. 
gree was manufactured, and I shall hold that it comes within the rille which rejects evidence 
fabricated for a purpose by a IDan who has an interest of his own to serve." 

1859, WILLES, J., in Butler v. Maunfgarret, 6 H. L. C. 641: .. The 'lis' would surely ha\'c 
dated at least {rom the time when the parties had respectively assumed a hostile attitude . 
. " A suit is not necessary to constitute 'lis.' " 4 

The fact that no controversy existed, being preliminary to the admission 
of the evidence, must be shown by the party offering it.s But, as this is in 
effect proving a negative, slight evidence should suffice. 

§ 1484. No Interest or Motive to Deceive. The existence of a controversy 
is only -"ne circumstance (though the most common one) likely to produce a 
bias fatal to the trustworthiness of the declaration. Judicial opinion seems 
to hold, and properly, that other considerations may under certain circum· 
stances operate to exclude the declarations. In general, they would be ex
cluded where there is any specific and adequate reason to suppose the exist
ence of a motive inconsistent with a fair degree of sincerity. In Lord El
don's words, they must appear to be the" natural effusions of a party stand
ing in an even position": 1 

4 Compare the opinions of the other law the result of such inheritance had been die-
lords, and the opinion of Greene, B., in the cussed by him, Hill, J .. dissented, applying tho 
same case below, in 6 Ir. C. L. 94. prindple of 'post litem motam'; but this 

It was once ~aid by Daron Alderson (1834, interpretation is far-fetched and is not justi. 
Walker v. Beauchamp, 6 C. & P. 561) that it fied by thc authoritie~). 
was sufficient If at the time of the declaration • 1825, Morgan v. Purnell, 4 Hawks N. C. 
the stale ollacls existed (for cxample. the birth 97; 1890, Hodges v. Hodges, 100 N. C. 374, 
of a child) IlS to which the controversy after· 11 S. E. 364; 1906, Gorham v. Settegast, 44 
wards arose. This, howe\'cr, obviously can· Tex. Civ. App. 254, 98 S. \V. 665. 
not be sound; for it is to the controversy, and It ha~ been held that the existence of a con-
to nothing else, that the hias is to be attrib- troversy between certain members of the fam-
uted. Mr. Baron Aldcrson's opinion has i1y is sufficient to condemn declarations by a 
been more than once rcpudiated, and has ap. member who was himself ionorant 01 the con· 
parentIy never been confirmed: 1843, Reilly trovcr/lY and therefore quite unbiassed: 1811, 
v. Fitzgerald, 6 Ir. Eq. 344 (Sugden, L. C.: Berkeley Peerage Case, 4 Camp. 417 (Man~-
"The point of inquiry respepting the admissi. field, C. J.: "I have now only to notice the 
bility of such evidence is, not the existence of observation that to exclude declarations 
a state of facts out of which a c1aim"has arisen, you must show that the 'lis mota' was known 
but the existence of B controve:'sy or dispute to the person who mnde them. There is no 
respecting that claim"; here the question such rule. . .. If an inquiry were to be in· 
depended on whether a child was born alive stituted in each instance, whethor the existence 
or not, but no one supposed till severnl years of the controversy wail or was not known at 
afterwards that anything depended on the the time of the declaration, much time would 
child's birth). ACCord: 1856, Pigot, C. B., be wasted and great confusion would be pro-
in Butler v. Mountgurret, G Ir. C. L. 107; duced "). But this is against the reason of 
1836, Shadwell, V. C., in Slaney v. Wade, 7 the rule, and cannot be supported: 1860, 
Sim. 615: 1800, Shedden T. Patrick, 2 Sw. Shedden 1:'. Patrick, 2 Sw. & Tr. 170, 187 
& Tr. 170,187; 1919, Estill 1'. Estill, 149 Ga. (Cresswell, J.: "We must judge of the feel· 
384, 100 S. E. 365 (inheritance under a wiII to ings of the party from what he knew at the 
children of M. W. E.; written and oral dec. time"). 
larntions of M. W. E., now deceased, that § 1484. 1 Accord: 1828, Doe v. Randall, 2 
the claimant was M. V. E. his daughter, ad. Moo. & Rob. 25; 1831, Monkton ~. Attorney· 
mitted under Civ. C. 1910, § 5764; in this General, 2 Russ. & M. 147; 1843, Reilly ~. 
case the wiIlleft the income of certain property Fitzgerald, 6Ir. Eq. 345; 1817, Chapman II. 

to M. W. E., nnd the principal to his children Chapman, 2 Conn. 349; 1828, Waldron ~. 
if any, and if Ilone, the principal to other dis- Tuttle, 4 N. H. 378; 1895, Byers 1:'. Wallace, 
tributees; on the ground that this furnished 87 Tex. 503, 29 S. W. 760 (excluding the state-
n motive of interest in M. W. E. to secure the menta of ono aS8Crting the death of a nephew 
principalfor n child and for his widow, and that whose sole heir he was; superseding Fowler 
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§§ 1480-1503) DECLARATIOKS ABOUT F.UlILY HISTORY § 1484 

1861, Ca\.-.NELL, n., in Plant \'. Tal/lor, 7 H. & N. 237: "Perhaps the learned judge 
was right in rejecting the evidence on the ground that any declaration made by Thomas 
Taylor, the father, ... would be II declaration by II person whose mind could not be free 
from bias. It was manifestly in many ways directly for his interest to make n declara
tion tending to disavow his first marriage, or having a tendency to show that it was an 
illegal marriage and eonscquentiy riid not invalidate the seeond. No case has been cited 
in which the declaration of a deceased person obviously for his interest has been received." 

But this principle must not be pushed too far. Cautions have more than 
once been given to avoid excludil1~ evidence merely because there 'might have 
been a bias: 2 

1847, L. C. J. DEN~{AN, in Doe v. Daries, 10 Q. B. 325: "[A declaration in a deed) was 
object,ad to on account of the interest they had had in making out things to be as there repre-
5ented, and at least this intention of disposing of property was said to be equivalent to a 
'lis mota.' But we think this objection also fails. . .. The parties did what they had a 
right to do if members of the family. Almost ever~' declaration of relationship is accom
panied with some feeling of interest, which will often ellst sllspicion on the declarations, 
but has never been held to render them inadmissible." 

1840, WALWORTH, C., in People v. Fire In8. Co., 25 Wend. 215: "The declarations of 
deceased relatives are not to be absolutely rejected bccause there is room for a suspicion 
that they !nay have been made for a sinister purpose. if the party making them has no 
interest in their truth." 

In particular, as to the entry of a birth declared to be legitimate, the mere 
circumstance that the entrr was made with a view to perpetuating evidence of 
legitimacy or of the date of birth should not exclude the entry; otherwise 
very few such entries would be receivable, and the chief and honorable pur
pose of making them would be deCeated: 3 

1801, ~lANSFlELD, C. J., in Ber/.:eleN Peerage Case, 4 Camp. 418 (for all the Judges, re
specting an entry in a family Bible): "The father is pi'oved to ha\'e declared that he made 
such entry for the express purpose of establishing the legitimacy of his son and the time of 
birth, in case the same should be called in question after the father's death. The opinion 
of the Judges is that the entry would be receivable in evidence, noh\ithstnnding the pro
fessed view with which it was made. Its particularity would be a strong circumstance of 
suspicion; but still it would be receivable, whatever the credit might be to which it would 
be entitled." 

, 

Finally, the offeror of the evidence must perhaps show the absence of mo
tive to deceive; 4 but slight evidence should suffice. 

11. Simpson, 79 id. 611, 614, 15 S. W. 682); 594, 8emble, Lord Mansfield, C. J.; 1857, Gee 
1899, Turner 11. Sealock, 21 Tex. Ch'. App. 11. Ward, 7 E. & B. 511; 1840, Pea pIc v. Fire 
594,54 S. W. 358 (same; sister's dedarations Ins. Co., 20 Wend. 211, Cowell. J. Contra: 
&9 to brother's death, excluded); 1899, Lewis 1817, Chnpman t'. Chapmnn, 2 Conn. 349 
t'. BergeSB, 22 id. 252, 54 S. W. 609 (same; (Swift, C. J.: .. When they arc made for the 
mother's declarations excluded). express purpose of being given in c\·idence on 

Compare the cases cited post, §§ 1492. 1493, a question of pedigree, they will not be reo 
which are sometimes wrongly placed on this eeh·ed. If a person were to take up II Bible. 
principle. and, hU\'ing the idea that it was nfteI'wards to 

• Accord: 1831, Shields P. Boucher, 2 Russ. be produced in evidence, were to write down 
&: M. 147, per Broughnm, L. C.; 1919. Estill at once the births Ilnd deaths of his children, 
\1. EstiIl, 149 Ga. 384, 100 S. E. 365 (cited morc su~h an entry would not be admissible ")~ 
fully allie, § 1483, n. 4). '1854, Emerson tI. White, 29 N. H. 491; 

• Auurd: 1777, Goodright 11. MOBB, 2 Cowp. and cases supra, semble, §§ 1482, 1483. 

221 

• 

, 

, 



14S5 EXCEPTIONS TO THE HEARSAY RULE [CH.W, XLIX 

3, QualUlcatioDl, and Other Independent Rule. of Evidence 

§ 1485. (1) Testimonial QuallftcatioDl. As in the other exceptions to 
dIe Hearsay rule (ante, § 1424), there are here found certain requirements 
resting upon the general principles of Testimonial Qualifications which are 
applicable to all testimonial statements and have been alread~' examined for 
testimon~' in general. Chiefly there urise here questions as to the means of 
Knowledge (aTlle, § (56) of the declarant, and the form of Communication 
(ante, § 7(6) of his knowledge. 

§ 1486. (a) of the Declarant's of Knowledge; General 
Principle. The ordinary principle Ilpplicablc to till' situation would be (auie, 
§§ 654, G5G) that the declarant must uppear to have had fair knowlcdge, 01' 

fair opportunities for acquiring knowledge, on the subject testified to, 'rIds 
prineiple, us applied to the facts or fnmil~' histo~', indicates that the qualified 
persons will be found chiefl~', if not exclusi\'c1~', wit~in the famil~' eirc'le; for 
thl'r alone ma~' be ('xpe('ted to ha\'e fairly ae('urate information. It is of 
('(H1r"t' nnt to be l'xpected that pl'r81Jllul ob.vl'rvalulIl shall be demanded, i,e. 
that onl," from tllOSt' who wefl' present at the birtli, wcdding, or death, shull 
hearsay statements be received; this would be to mis<'oncei\'e the theor~' of 
the l'xccption, That theor~' is that the ('onstant (though ('Usual) mention 
and discussion of iloportllnt family afl'airs, whether of the present or of past 
~eO('rations, puts it in the power of mell1b('r~ of the famil~' circle to be rull~' 
aCCJuainted with the original pl'r~onlll know/('(Igl' and the ('onseqllent tradition 
Oil tIl(' bubjeet, and that those 1IIf'lIlbl'rs will therefore know, as well as nnr 
one can be ('xpl'etcti tn know. the fucts or tl)(' matter. It is not that titer 
Ita \'I', each anI) all, a knowl .... clgl' h," pl'r~ona) ob:;ernttion, bllt thnt thl'Y Ilt 
Il'a!-'t know the (aet as nl'(,l'ptcd L," falllil~' IIl1clt'r!-'tuncling and trndition. alHl 
that this uudl'r:-.tanclilll!. hasl,d as it was ()ri~jnalI~' on "hscrnltion, is 'prima 
facic ' trust\\'orth~·. Thi~ has alwap 11I'('n u('cepil'll as till' slIffieient rl'ason 
for predicating te:;tilUoninl qualifications: I 

I lUG. I Per .• onal kMuo/rd(Jr o( till' (11"1_ i~ ulIll's.~ hI' pro(l's,«'l' ml'rrly to !ri\'(' (nmily reputl' 
lh,'rdorr 1111/ r .. qui~il(': 1~:!I, :\Iollktoll r .. \t- upon th(' suhj(,l't); 1900, j':('()tt r. Ul'frc,lI. 
tl)rnl'y·G('n('r:d, 2 Hull.i. &: :\1, ltl5 (Bfou/tlmm, '27 D. C. App. afl.'>, ·100 (IItt()fll(,Y'" t("tim.;ny 
L. C.: "Tho dl'rillration~ t.clld('rl'd may dlll .. r C'Xrlud('d; (ollowinR Blackburn r. Crn\\(ort!,.. 
r('(cr tel wh:at th(' party kll(,w o( hi~ OWII ()('r· P. S. 1JOltt, § 1491); 1903, Grand Lodg(' I', 

sonnl kno1l\'1l'dg~, or,ll:! i~ mu"h mllr .. (r('(ju!'ntly Bartes, 69 :-;ebr. 631, 96 N, W. 1"'6 (Wi((,'M 
th(' I'll''', In whllt h(' had hl'llrd (rum others tn ~tllf.(om .. nt o( h(,f dccea.red lIl1>!h:lI1d's IIR". 
wlwm Ill' Ita\'/' rn.,dit. "), Ar~()rd: 1879, Van bn.'K'd 801('ly on the ~tatemcnt o( th(' pril,.t 
Sickl,' r. Gibson, 40 Mich. 173; 1S43, J1'1I\'('l1'/l at the tim!' of mluri:lRt'. ('xdud~od): 1904, 
L(', ...... ~. Jewell, 1 How. 231. ~or nNod the Grand LodRt' r. nllrtes, 69 Nebr, 6:H, !IS N, W. 
knnwll'dj:", /llIl'h n.~ it is, be> exart in il.8 dl'tails; 715 (@aml' t'a.1e ILi in 96 N, Woo supra: th,' 
lor nampl(', lhe d('r\llrnt.ion, in affirming rela- witnes., apP<'aring, on the whole of tIn- r('('()rd, 
~ionshil>, nud lIot parl:Cula.riu as to the dt'gr~'t.'. to hn\'c \i\'t'd 20 y('ars with lI('r IIl1-hand, 
whl'ro that is not material in the "Me: 1806. during whirh I)('riod his pllI'enl.8 Ih'('d in tt. .. 
\'"wle~ t'. '\'ollng, 13 VI's. 147, L, C. Erskine; (amily, and thus to have become "acqllltint('d 
1~2S, Doe r. Hllndall, 2 ~Ioo. &: R. 25, Bur- .ith (amily history. /llld trndition" ind ... • 
rnulth, J, pendently o( tho priest's statement. h!'r te~ti· 

Thl' following fulings th('rp(ore !l{'em sound: many was hl'ld admissible; "the dntl' of " 
1~99. Hothwcll r. Jami~rln, 1-17 Mo, 601. 49 I>crlOOn'/I !.irth mllY be tcstifi('d to by m~ml"'r~ 
S. W. SO:J (a pcrlll>n te~ti(ying on the stand tl) o( hi~ (amily. although he may know of thl! (net 
(umily hi~tory must lul\'(' pt'rsollsl knowledg.', only by h(,lll'SllY founded 00 (amily tradition" J. 
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§§ 1480-1503) DECLARATIONS ABOUT FAMILY HISTORY § 1486 

1807, L. C. ELDO~, in Whitelockc v. Baktr, 13 Yes. 514: "It was not the opinion of Lord 
Mansfield, or of any judge, that tradition, generally, is evidence even of pedigree; the tradi
tion must be from persons having such a connection with the pallty to whom it relates 
that it is natural and likely from thcir domestic habits and connections that they are speak
ing the truth, and that they could not be mistaken." 

1811, ~1A.-;S.·IELD, C. J., in Berkeley Peerage Caac, 4 Camp. 416: "General rights are 
naturally talked of ill tile neighborhood, and family transactions among the relations of 
the parties. Therefore, what is thus dropped in conversation upon such subjects may be 
presumed to be tnle." 

The difficulties, then, that arise are concerned with drawing the line be
tween declarants that may fairly be supposed to be thus qualified and those 
that may not. The questions here are of two general sorts: F-irst, Shall a 
line be drawn between those who are relatives, i.e. strictly members of the 
famil~' cirde, and those who are not, ·/:.e. servants. friends, neighbors, and the 
like? Secondly, Shall any line be drawn between different kinds of relatives, 
for example, according as the~' are near or distant, or as they are related b~' 
consanguinity or by affinity? 

Before considering these two grent (·lasses of questions, it is desirable to 
examine the language of the Courts and observe what general notions, if any, 
arc e~"pressed, as to the scope of this knowledge-qualification: 

1790, L. C .• J. KE~n'os, in R. v. Eriawell, 3 T. R. 707: "I admit, declarations of the 
members of a family, and perhaps of others living in habits of intimacy with them, are re
('eived in evidence as to pedigrl'Cs; but evidence of what a mere stranger has said has ever 
heen rejected in those cases." 

1806. L. C. ERSKINE, in Vowlea v Young, 13 Yes. 140: "[A pedigree declaration] is 
evidenre from the interest of that p('rson in kno,,;ng the ('onnections of the family. There
fore the opinion of the neighborhood or what pas~ed among arquaintance will not do." 

181i. Swwr, C. J., in Chapman v. Chapmall, 2 Conn. 349: "The declo.ration must be 
from persons having such a ('onnection with the party to whom it relb.tl:s that it is natural 
and likely, from their domestic habits and eonnexions, they are speaking the truth and can
not be mistaken. . •. The opinion of dt.'Ceased neighbors or acquaintances of the family 
are not e\'idcnee in a question of pedigrf!e; for they cannot be supposed to have that certain 
knowledge which can be relied on. . •. From this it appears that the deceased relative 
whose declarations are given in e\'idence is to be considered as standing on the foot of a 
witn('ss, and the hearsa~' declarat.ions admitted in lieu of his testimony. It is therefore es
sential thnt therclative whosedf!Clarations are given in evidence should be named, so that the 
Court may he ('nabled to know whether his relationship or connexion with the family whoS(o 
pedigree is in question was such that he may be supposed to know the truth of the declara-
tions." , 

lR.~3, DICKEY, J., in lIarlawl v. EU;Jtmatl, 107 III. 538: "What has heen said by deceased 
• • 

The following ruling l!(:cms unsound: 1873. 
l}ecd~s II. t)i1es. 17 Sol. J. 420. 7 Alb. L. J. 
269 (stat!'ments by a deceased Itmndfatht'r 
ahout his own gfandfr.ther. who died b('fore 
his birth. excluded. be'~alL~e it did not appear 
that tho formor's infoprmation was obtained 
from members of the· family). 

The follo,,;ng e8:l1l is hardly u ruling of 
.'"dugion: 1841. R. to. Lydeard. Ht. Lawrence. 
11 A. & I::. tHIi (paup rr settlement; a witness' 

~tatcment ... I "'118 born in the parish of L. St. 
L., as I havo heard and believe", held not to be 
of itself sufficient to prove the place of his 
birth; Patteson. J.: •. It docs not appear when 
or where the son was born. except by his own 
cvidence; ho could not know the&' facts; and 
they do not ask his father. who probably knew 
lind was cxamined"; that the testimony WlLq 

regarded as ab:rolutely inndrui:J.:lihll' do('~ not 
clearly appear). 
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§ 1486 EXCEPTIONS TO THE HEARSAY RULE [CHAP. XLIX 

members of the family is admissible upon the presumption that they knl'w from the general 
repute in the family the facts of which they speak." 

§ 1487. Same: Declarations of Non-Relatives. The requircd qualifica
tion, then, in general may bc supposed to be present whene\'cr (following the 
judicial phrases) therc are found persons" likely to know the facts", " having 
an opportunit~· to know the facts", or "holding a relation rendering it very 
probable that he would learn them tnIly." If this is so, the line need not 
be drawn strictly at relatives. But the language of Lord Erskine (quotcd 
above), "the interest of the person in knowing the connections of the fam
i1~' " does require the line to be drawn there, excluding non-relatives. l 

§ 1487. I Accordingly. this un('ertainty of 
phrasing has I(>d to conflicting rulings; note. 
however. that several of the ruling~ excluding 
the statements of non-rdatives do so 011 the 
ground that the declal'llnt was not shown 
deceased (ante. § 1481) or that the Imrticular 
declarant was not qualified on the fMt~ of the 
('ase: 

ENGLAND: 1'i 4:3. Craig demo Anneslcy V. 

Earl of Angle~ca. 17 How. St. 1'r. 1160 (the 
godmother of an allt·ged ch:ld. intimate friend 
of the mother; her hearsay to the child's 
existence and I(>gitimacy. n·)t allowed); 1754. 
Itohins v. Wolsele.\'. 2 Lee !!:ccl. 135. 421. 442 
(deceased vicar's affida"it of the time of a 
marriage by him. adn itted; whether by 
commoli law or canon law docs not appear; 
compare § 1476. alltc); 1776. Durill'ss of 
Kinston's Trial. 20 How. St. Tr. 355. 5!J2 
(bigamy; the wiuow of par .• nn Annis testified 
to kno\\;ng the defendant; <./. "'Vere you 
prh'Y to her marriage in your hushanu'q Iife
tim(>?" A. "I was not at the weddll:g; 
hut I have hl'ard my husband say he married 
them"; a Lord: "That is not evidence"; no 
ruling was made or asked for); 1811. Berk(>
Icy Peerage Case. Min. Ev. 655. quoted in 
Hubback. Succession. 246 (declaration of a de
cea!li!d clergyman. chaplain to the Earl. that 
the Earl and Countess were married by him. 
and that a certain person was their legitimate 
son. excluded. by all the judges); 1812. 
Walker t·. Wingfield. 18 Vee. 443. 446 (Eldon. 
I.. C.: .. The question whether a physician 
or a servant who has attended the family 
can be admitted as one of the family has not. 
I conceive. been decided "); 1824. Johnson 11. 
Lawson. 2 Bing. 86 (quoted post); 1843. 
Casey 11. O·Shau~hnessy. 7 JUl'. 1140 (Roman 
Catholic priest. excluded); 1879. Polini 11. 

Gray. L. R. 12 Ch. D. 426. per James. L. J. 
(intimate friends. excluded). 

In the British Indian Code. drawn by Sir 
James Stephen. declarations by persons having 
.. special means of knowledge" are made ad
missible: WhitleY-Stokes' cd. II. 875. § 32. 

CANADA: 1848. Doc v. Auldjo. 5 U. C. Q. B. 
175 (declarations of an old body-servant. ex
cluded. by two judges to one). 

UNITED STATES: Federal: 1839. Stein 11. 

Bowman. 13 Pet. 209. 220 (statements of 
•. many old persons" in Germany. as to the 
plaintiff being brother to G. S .• deceased. ex
cluded. partly because the declarants were 
lh;ng. partly beeause the statements "do not 
appear to have been made by members of the 
family or h~' persons who had such connexions 
with the decea~ed a~ to ha"e 11 personal knowl
edge of the facts stated "); 1876. Connecticut 
"rut. Life Ins. Co. 11. Schwenck. 94 U. S. 598 
(an entry of age in the millute-book of a lodge 
of Odd Fellows. of which the deceased was a 
member. was rejected. as ',Jeing the statement 
of a .. stranger "); IS96. Flora lJ. Anderson. 75 
Fed. 217. 222 (declaration of one who was a 
servant in the household for an unspecified 
time. as to the birth of an ilI(>gitimate child to 
a daughter in the hOllse; 8cml)/e. excluded); 
1911. Osborne V. Ramsay. C. C. A .• 191 Fed. 
114 (repute or statements from persons not 
family members nor related; not decided); 
ATkall.sa..: IS67. Wilson V. Brownlee. 24 Ark. 
589 (it was conceded thnt declarations by 
others than members of the family were ad
missible; but deelarntions by persons as to 
whose knowledge nothing whatever was shown 
were rejected); Connecticut: 1817. Chapman 
11. Chapman. 2 Conn. 347 (" deelarations of tho 
deceased members of a family. or those who 
have lived in th(> family and may Crom their 
connexioll with it be supposed to know the 
state of it ". are admissible; but not "of de
ceased neighbours or acquaintallres of the fam-
ily". "Cor they cannot he supposed to have that 
certain knowledge which can be relied on ") ; 
Iowa: 1901. Alston 11. Alston. 114 In. 29, 86 N. 
W. 55 (declarations of P. and his \\;fe. friends in 
whose family the plaintiff. the illegitimate child 
of a mother D .• was brought up from a time 
shortly after birth. were admitted to sholV 
plaintiff's paternit:,'l) ; New York: 1811. 
Jackson r. Cooley. 8 Johns. 130 (Thompson. J.: 
the declarations of ... persons who from their 
situation were likely 1;0 know are competent 
eyidencc"; and a reputation among acquaint
ances of the family WtlS admitted; Spencer. 
J .• dissented. but apparently on the chief 
ground that the acquaintances were not shown 
to be deceased); 1820. Jackson 11. Browner. 18 
Johns. 39 (Spencer. C. J.~ rejected declarations 
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Yet, arter all, such a narrow test. seems too narrow, at least for this country. 
Even in England, where so much of personal ach'ancement and material 
prosperity for the individual depended upon his family rank and his rights of 
inheritance, it seems too much to say that only those who have this immedi
ate property-interest in learning the family history can possibly have ade
quate information; for family physicians and chaplains, old servants, and 
intimate friends may, in cases, be equall~' and sufficiently informed. In this 
country at least, the conditions are such, for the mass of the population, that 
the interest in family rank and inheritance cnnnot require such a narrowing 
of the test. 

It is not necessary to maintain that the statements of any friend are always 
admissible; but it is desirable to disavow an~'limitation which would exclude 
the statements of one whose intimacy with the family could leave no doubt 
as to his sufficient acquaintance, equally with the family members, or the 
facts of the family history: 

1848, RODINSON, C .. J., in Doe v. Auldjo, .') U. C. Q. n. 1 i5 (holding admissible testi
mony from a member of the family that an old bod.r-ser\·ant, now deceased, had returned 
from Mrica and told them of the death there of his master, an explorer, the ancestor in 
question): "There is therefore 110 improbability in the servant's relation, which seems 
to have been credited at the time and e\'er since ... and after fifty years parties are re
lieved from the necessity of attempting to account for him .. " No better evidence would 
be required than the account brought back by his faithful servant to his family, and ac
credited by them and by the government which employed him." 

The only reasoned defence of the narrower rule is found in the following 
• • oplmon: 

1824, JOHNSON v. LAWSON, 2 l!ing. 86; declarations of one who had been a housekeeper 
in the family for 24 years were rejected. BEST, C. J.: "Evidence of that kind must be 
subject to limitation, otherwise it would be a source of great uncertainty; and the limita
tion hitherto pursued, namely, the confining such evidence to the declarations of relations 

from acquaintances of a particular ancestor 
in Ireland, bc~ause the witnesses "have not 
derived their informntion (rom such persons 
as had nny connection or particular acquaint
ance with the family from which John J\I'Neil 
sprang"); Oklahoma: 1921, O'Neill v. Lauder
dale, 80 Okl. liO, 195 Pac. 121 (identit~· of 
parentage; testimony of G., grandson of "the 
G'" who had reared E. L.", that he had heard 
his grandmother and uncle say that E. L. 's 
"mother was dead, and that she was nn or
phan", held not qualified); Oreoon: 1909. 
State v. J\IcDonald, 55 Or. 419, 104 Pa~. 9Gi 
(neighbor speaking only from repute; ex
eluded); PeTt7l$ylrania: Diuall 1'. Supreme 
Council, 201 Pa. 36:J, 50 Atl. 999 (health 
board's certificate, undertaker's eoffin-plllte, 
and newspaper obituary notice. stating the 
deceased's age, and founded on conflicting 
statements 01 V;;:i'lIlS members of the family, 
excluded); TeztJ8: 18SS, Howard r. Russell, 

i5 Tex. IiI. 1 i6. 12 S. W. 525 (recitals in an 
ancient masonic lodgl'-re~ord. as to the domi
cile of a visitor, received, ns invoh'ing a ques
tion of pedigree); 1899, Turner v. Sealock, 
21 Tex. ('iv. App. 594, 54 S. W. 358 (declara
tions as to H.'s death. by persons who were 
witb him. admitted); 1899. Lewis v. Bergess. 
22 Tex. Ch·. App. 54 S. W. 609 (declarations 
of a friend who went with H. to the Mexican 
war, that he sl'rved in the army and died 
there unmnrried, admitted); W~$t Viroinia: 
1884, Pl'terson v. Ankro, 25 W. Va. 56, 61, 
63 (affida\'it of an intimate friend; undecided). 

Distinguish the following, which seems to 
involve the principle of § 1788, POBt: 189i, 
Posey v. Hanson, 10 D. C. App. 497, 507 (in 
(ehutting the presumption of death, the fact of 
the pl'rson being .. heard from" may include 
the hearsay of persons not members of the 
family). 
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§ 1487 EXCEPTIONS TO THE HEARSAY RULli: [CHAP. XLIX 
"Il,'f: 
\ • I ' I v I 

of the family, affords II rule at oncl' certain and intelligible. If the admissibility of such 
evidence were not so restruined, we should 011 cver~' (X'C'nsion, before the testimony could 
be admitted, have to enter upon a long illql1ir~' as to the uel,'l'ce of intimacy or confidence 
that subsisted betwcen the party lind the r1eccasl'(l dc('lnrant." 

It may be noted, as to this reasoning, first, that its result is inconsistent 
with the general language used in carlier judicial opinions (ante, § 1486), and 
is supportablc only on the narrow test of Lord Erskine bcfore mentioned; 
secondly, that the special reason given, namely, thc inconvenience of an in
vestigation into sources of knowledge, is anomalous in the law of Evidcnce: 
for no Court is allowed to decline to investigate the sources of a witness' 
qualifications so far as may be necessary, while in each case the invcstigation 
need be no more tedious than the judge's discretion permits; and, finally, that 
the proof of intimacy in the household would surely be no more tedious than 
proof of family membership is oftcn found to be. 

§ 1488. Same: Reputa.tion in the Neighborhood or Commnnity. The use 
of declarations of individual friends and intimates is to be distinguished from 
the use of reputation in thc neighborhood or community. The elements 
of trustwerthiness that are found in a cOlUmunity-reputation, and are recog
nized as sufficient" to render it cvidential in certain classes of cases are ex
amined under the Heputation-Exception to the Heal'sa,\' rule, and the appli
cation of that principle to facts of family history (such as race-ancestry, 
marriage, birth, and death), can there best be dealt with (post, § 1605). In 
the Courts recognizing the use of neighborhood-reputation for the present 
class of facts, the recognition has historically been reached often as a direct 
extension of the principle of family-reputation. 

§ 1489. Same: Declarations of Rela.tives; Distinctions betwaen Different 
Kinds of Relatives. Is there any reason for excluding any class of relatives 
as not having probable adequate information? 

1. First, there has been no attempt to rule out specific consanguines be
cause of the remoteness of relationship. This might, perhaps, well be done 
in a given case; but the rule has apparently crystallized with this arbitrar~' 
1• • Jmlt. 

2. Next, should any distinction be made between a relation by blood and a 
relation by mari'iage, to the disadvantage of the latter? All that can be said 
for such a distinction is that relations hy marriage are likely to be less intimate 
in the family circle and to have little or no interest depending upon a chance 
of inheritance. But the general likelihood of their being correctly informed 
is perhaps quite as great as for distant consanguineous relations, and is suffi
cient in the ordinary instances. As a matter of precedent, the statements of 
one who is a lJarty to a marriage are regarded as acceptable (i.e. statements 
regarding the other marital party's family history). Historically, this was 
first settled for the case of a declarant hllsband: 1 

.. . .... 
• 

§ 1489. 1 A.ccord: 1825. Doe v. Hurvey, l' Hy. & Motl~ 297; 1843, Jewell's Lessee D. 

JCWI'I\. I How. F. S. ::?:! 1. 
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§§ 1480-15(3) DECLARATIONS ABOUT FAMILY HISTORY § 1480 

1806, L. C. ERsKr~E, in Vowles Y. Young. l:~ Ves. 140: "The law resorts to bearsay 
oE relations upon the principle of interest in the person from whom the descent is to be 
made out. . .. As far as hearsay is evidence of anything ,,;thin the knowledge of a 
man, no man can be supposed ignorant of the reputation of the descent of his ,,;fe .•.. 
But it must be considered whether thut can extend to mere collateral declarations of this 
kind [a \\;fe's illegitimacy), where there i;; no interest in the husband ... , Consider, 
then, whether the knowledge of the husband as to the legitimacy of his wiEe is not likely 
to be more intimate, and his interest stronger, thun that of an~' relation however near in 
blood. First, if she has lin estate tail, he is tenant hy the curtesy. Has he not an interest 
in knowing her legitimacy, his expectation depending upon it? So as to her personal es
tate, he is entitled to all that comes to her. Is not that a strong interest?" 

Then, tardil:', it was settleel rell' the ('as(' of a declarant wifc.2 Furthermore, 
ill general, the declaration of any person connected on one side of a marriage 
('oncerning relationship in the family on the other side would probably be 
received, unless the Hctual absence of adequate information should be made 
to appear in a given instance: 3 

1828, BEST, C. J., in Doe v. Rmulall, 2 Moo. & P. 25: "Consanguinity, or affinity by 
blood, therefore, is not necessary, and for this ob\-ious reason, that a party by marriage 
is more likely to be informed of the state of the family of whieh he is become a member 
than a relation who is only distantly connected by blood, as b.v frequent cOll\'ersation the 
former mar hear the particulars and charaeters of hranches of the family long since dead." 

§ 1490. Same: DeClarant's QuaJifications must be shown. Vpon the gen
('mJ principle for testimonial knowledge (mlic, § 6;:54), the qualifications of 
the deceased declarant -- his relatinn,~hip, 01 whatever is relied upon as equip
ping him with information mIMt be 811011.,'1/. in advance. l In other words, 

• 1857, Shrewsbury Peerage Case, 7 H. L. 
C. 22, 26; presumably superseding Da"ies v. 
Lowndes, 18·13, 7 Scott N. n. 188, and con
firming Doe v. Randall, I.-';2~, 2 Moo. & P. 25. 

3 Accord.' Codes cited ante, § 1480: 1S-1O. 
People~. Fire IllS. Co., 2 Wend. N. Y. 209 (ad
mitting declarations by deceased members of 
the family of a grandson of a maternal uncle 
of W., the propositus, as to the non-existence 
of collateral relatives of W. on the paternal 
side): 1905, State v. Hazlett. 14 N. D. 490. 
105 N. W. 617 (mother's father's family Bible 
admitted): 1894, Pickcns' Estate, 163 Pa, 
14, 28 At!. 875. 

Contra: 1895, Turner v. King. 98 Ky. 2;j3, 
32 S. W. 941 (n fu~i1y Bible of the tt'stator's 
JIlother'~ father, to show the testator's age, 
excluded as not being the reputation of the 
testator's family: tlus is unsound; is not a 
grandchild a member of the grandfather's 
biood-fnmily?). 

§ 1490. 1 Eng. 1810, Bnnbury Peerage 
Case, 2 Selw. N. P. 764. and in App. to Le
Marchnnt's Gardner Peerage Case, 410, 412: 
Can. 1848, Doc v. Servos, 5 G. C. Q. B. 284. 
2S9: U. S. 1886, Fulkerson v. Holmes, 117 
U. S. 389, 6 Sup. 780: 1921, Ross' Estntc, IF 
CILI. 454, 202 Puc. 641: 1905, Lnnier v. HebarcL 
1')'j G (j"I' -1 S Ie' foOj') - Ifll0 ~ '1' .. ' :1. _ J. tI •.. r-l, ). _: 1: • .I-111UO" 

kalani's Estate, 25 Haw. 127: 1906, Hoyt v. 
Lightbody, 98 Minn. 189, 108 N. W. 818, 843; 
1882. Wise t'. Wynn, 59 Miss. 592: 1904. 
Grund Lodge '1'. Burtes, 69 Nebr. (j31, 98 N. W. 
715: 1906. Bernards Tp. V. Bedminster Tp .. 
74 N. J. L. 92. 64 At!. 960: 1901, Young V. 

ShuleHherg, 165 N. Y. a85. 59 N. E. 13·5: 
ISS0. Thompson V. Woolf. 8 Or. 453: 1884. 
Sitler v. Gehr. 105 Pa, 592; 1903, Davis v. 
Moyles. 76 Vt. ::!5. 56 Atl. 174. 

Of course. alsn, it must be shown that the wit
/less 0/1 the stalld, repnrting the family repu
tation, has sufficient acquaintance with the 
family to know what that reputntion is: this, 
again, is an ordinary question of the testi
monial qualificutions, i.e. of the witness on the 
stand, and is not peculiar to the Hearsay 
exception: 1883, l-Iarland v. Eastman, 107 
III. 530: 1854, Emerson v. White, 29 N. H. 
491: 1820 Jackson t'. Browner, 18 Johns. 
N. Y. ::!9: 1814, Barnet's Lessee V. Day. 3 
Wash. C. C. 243: I 86!), Enton v. Tallmadge, 
24 Wis. 222. 

But the witness on the stand need not be 
related to the family of the declarnnt: 1900, 
Elder v. State, 1::!4 Ala. ()9, 27 So. 305; 1909. 

..,State ~. MeDonnld. 55 Or. 419, 104 Pile. 967; 
-{913, McLain V. Woodside, 95 S. C. 152, 79 
S. E. I. Contra.' 1915, Mobley v. B'I:tter & 

• 
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§ 1490 EXCEPTIONS TO THE Y RULE [CHAI'. XLIX 

the relationship of the declarant to the family whose history he refers to must 
be shown by evidence independent of his mere declaration; otherwise, there 
would be a begging of the question. 

The only apparent exception is found in the case of a declarant speaking 
of his own personal histor~', for example, of his marriage.2 But obviousl~' 
a person is qualified to speak of himself; it is onl~' where a relationship with 
others is involved that the fact must be made to appear independently. 

§ 1491. Same: Rela.tionship a.! wa.ys Mutua.!; Connecting the Declarant 
with Both Fa.miJies. It follows, in applying the foregoing principle, that 
where an alleged relationship between Doe and Roe is to be testified to, a 
relation of Doe may speak to it, because it concerns the relationships of Doe's 
family, while a relation of Roe may equally speak to it, because it concerns 
the relationships of Roe's famil~'; hence, all that is required of the declarant 
is a connection with either one or the other, but not with both. 

This truth, however, has been obscured by what must be regarded as erro
neous rulings. The question being whether Doe is related to Roe (for ex
ample, so as to share in Roe's inheritance), the argument has been that it 
would be idle to require merel~' that the declarant should be shown to be re
lated to Doe alone, because then any family could connect itself with any 
other b~' its members' mere assertion of the relationship. But the proper 
way to approach the question seems to be a different one, and is as follows: 

Suppose that Hoc's inheritance from P is in issue, and a declaration of 
Doc's deceased son is oft'ered that Hoc was the brother of Doc, the declar
ant's father; thus: 

p 

Do.e Roe 

Son Son 

Any member of Doe's line may declare as to the relationships (i.e. member
ships) of that famil~', and any member of Roc's line may declare as to the 
relationships (i.e. memberships) of that family; and the qualifications of 

• 

Co., 143 Ga,/565. 85 S. E. S59 (opinion ob
Bcure); 1915: Mobley v. Pierce, 144 Ga. 327, 
87 S. E. 24 (same e\;dence, nnd snme ruling). 

Nor need the witness on the stand. Gf course, 
have per.~onal knowledge of the fact, provided 
he knows the family repute; Cases cited 
supra. 

2 1915. Colbert's Estate, 51 Mont. 455, 153 
Pac. 1022 (certain declarants held sufficientl~' 
qualified; citing the above tCltt \\;th approval) ; 
1819, Allen v. Hall, 2 Nott &:; Mce. S. C. 114 
(partition; defendants claiming against a grnn
tee from their :mee$tor's all .. ged wife were al-

lowed to show their ancestor's declarations that 
he was not married). 

Of course a deceased declarant's statementll 
about his own age, hirth, etc., arc admissible 
under the present rule: 1905. Travelers' Ins. 
Co. v. Hellderson C. Mills, 120 Ky. 218, 85 
S. W. 1090; 1907, Taylor v. Grand Lodge, 
101 Minn. 72, 111 N. W. 919; this is assumed 
in the English cases settling the rule. 

Compare ~ 268, ante (conduct as evidence 
of marriage), and § 2063, post (testimony to 
illegitimacy of offspring during marriage). 
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the declarant, as such membcr, must of course bc shown beforehand, like 
the qualifications of any "itness (ante, § 1486). Thus, before declarations 
of a supposed member of Doe's family can be admitted, the declarant's mem
bership in Doe's family for example, that he is Doe's son must be shown. 
But that is the whole effect of this requirement. The further question, if 
any, is, whether a declaration of Doe's son that Doe is related to Roe (for 
example, is Roe's brother) w a declarat-ion as 10 Doe's family at all, i.e. 
whether it is, for the case in hand, solely a declaration about Roe's family
relationships, as tQ"which Doe's son is by hypothesis not yet shown to be a 
qualified decla~/nt. Kow the state or condition of relationship must al
ways in effect, though not in form, be double or mutual; I i.e. the fact tlult 
Doe is brother to Hoe is also the fact that Roe is related as brothcr to Doc. 
Hence, a statement of Doe's son that Doe is brother to Roe, though in onc 
form an assertion of Roe's relationships, is also and cquall~' a declaration 
that one of the relations of Doe (i.e. one of thc members of Doc's famib') is 
Roe, for example, that one of the sons of Doe's father is Roe. It is there
fore a declaration upon which Doe's son is qualified to speak. The doubt, 
then, can onl~' be as to whether it should make an~' difference that in the case 
in hand it is Roc's descendants who are seeking Doe's estate or Doe's "dlO are 
seeking Roe's estate. This surely cannot affect the evidential value of the 
declarations; for that must depend on the circumstances at the time of mak
ing, and no one has cvcr contended that, apart from the 'lis mota' and kin
dred limitations (a "te, §§ 1483, 1484), it makes any difference whether the 
declarant belongs to a poor or obscure branch of the family or to a rich and 
notorious one. Moreover, it is usually at a later date onb' that it has become 
apparent which branch would have a pecuniary intcrest in connecting itself 
with the other. The difference, then, is a matter of the form of statement 
only, and such assertions as the above must be treated as in substance dec
larations as to Doe's family-relationships; whether it is one or the other 
family that now happens to be seeking the inheritance w -immaterial.2 

§ 1491. I L. C. Brougham, in Monkton v. held sufficient to prove J. C. the ancestor 
Attorney-General, cited infra: "It is not more of J. ,f, C.); 1884, Sitler u. Gehr. 105 Pa. 577. 
',rue that things which are equal to the same 592 (" The declarants were A. M. G. and 
thing are equal to Olle another than that per- John G.; the plaintiff's ancestor was Joseph 
sons related by blood to the same individual G.; the deceased ancestor was Balser G .. 
are more or less related to each other." of Berks County. It was not denied that 

• Accord: EnQland: 1831. Monkton t'. the deciarants were of the family ot Joseph G., 
Attorney-General, 2 Russ. & M. 147 (decla- and it was attempted to show by their declara
rations of J. T. as to the relationship of S. T. tions that the above-named Joseph G. and 
and G. T. were admitted. J. T.'s kinship with Balscr G. were related to each [other] .... 
G. '1'., but not with S. T., being first shown; The plaintiffs in error contend, not only that 
Lord Brougham, L. C.: .. I cannot go to the the declarants mUbt be shown by evidence 
length of holding that you must pro\'e him 'aliunde' to be related to the family as to which 
to be connected with both the hranches of the declarations were made. but also that they 
family touching whieh his declurutioll is ren- must be thus shown to be related to the person 
dered"); United States: 1906, Scheidegger who died seised. . .. Although there is some 
v. Terrell. 149 Ala. 338, 43 So. 26. semble. conflict ill the cases, the weight of authority 
1901, Mann 11. Cavanaugh, 110 Ky. 776. seems to be that while II declnrant must be 
62 S. W. 854 (recitals of grantors' heirship of shown by evidence 'aliunde' to belong to the 
J. C. in un ancient deed by J. J. C. lind others. family, it docs not appear to be necessary to 
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EXCEPTIO.N"S TO THE HEARSAY RULE [CRAI'. XLIX 

An~' other rule would produce this singular inconsistency, that if in lS(i:~, 
Doe and Roe being both poor, Doe's son James mentions Hoe in a letter as 
his father's brother, and then dies in 1864, and if in 1884 litigation arises and 
James is proved 10 be the son of Doe, his letter would be received if Doe had 
become the wea.tthy one and Roe's relatives were claiining a share, but would 
be rejected (without other,proof) if Roc had happened in the meantime to 
heeom!.' the wealthy one and Doe's relatives were seeking a share. Yet this 
seems to be the practical consequence of the doctrine laid down by the Fed
eral Supreme Court. 3 

show thllt he belongs to the same branch of 
it"; Monkton v. A ttorney-General followed) ; 
1891, Robb's Estate, 37 S. C. 19. 2:!, 33, 36, 16 
S. E. 241 (declarations of G., son of 1\1. M .• 
whose sister wus J. 1\1., that R. wa~ the son 
of R. and J. 1\1., admitted; the family to 
which it was T.eceSSary to connect the dedarant 
being that -:.i M., not R.). 

Comparc the cases cited post, § 1573 (re
citals of heirship in Ilncient dced.9), which often 
givo tho same result. 

Whero the declarunt is the in/c.9tate him8cll, 
his declarations may be reeeivcd us admissions 
of a predecessor in title (ante, § 1082), lind the 
present question need not arise; e.u.: 1918. 
Friedman's E8tute, li8 Cal. 27, 172 PIIC. 
140 (persons claimir.g that decluran t, is a 
member of their fanlily, held not entitled to 
require that his relationship be shown by the 
opponent when offerillg declarations; James' 
Estate, post, § 1495, doubted); 1901, Malone 
v. Adams, 113 Ga. i91, :l9 S. E. 507 (one 
claiming liS niece and heir, nIl owed to prove 
her relntionship to the c\eccdc,nt by the dl)
cedent's declllrations; distillguishing Grcene 
t'. Almand, 111 GIL. 735. 3G S. E. !l57, which, 
however, seems cOlltra). 

a The following cases take the stricter view: 
CA~ADA: 1849, Dunlop v. Servos. 5u. C. Q. n. 
288 (here the plllintifT claimed as hl'ir of .J. D., 
and declarations of A. D .. the plaintiff's father. 
that the plaintiff was the heir, were offered; 
it was held that A. D.'s relationship to J. D. 
must first be shown); UNI"rf:U ST.\n;s: /o'n/cral: 
1865, Blackburn r. Crawfords. 3 Wall. 187 
(declarations by A, sister of B, that B was 
marriec to X. the brother of Y, whose prop
erty-succession was in issue, were rejected. 
because the derlnrnnt did not belong to the 
family whose pedigree was in is~uc); Columbia 
(Dis!.): 1896, Jennings t'. 'Vebb, 8 D. C. 
App. 43, 56 (Blackburn 1'. Crawfords. U. S .. 
followed); California: 1903, Rulofson 1'. Bill
ings. 140 Cal. 452, 74 Pac. a5 (action on a 
contract by defendant's testator to adopt 
and support plaintiff; the testator's declara
tions that he was only the guardian of the 
plaintiff, excluded on the present prin<"iple; 
of coursc this is erroneous; it is a pity that the 
negative form of such statements seems to 
puzzle and mislead the minds of so many 

judges; if we have regard to the gen(!ral 
principles of the Exception. and imagine a 
man having a bo~' in his family and about to 
speak of his relationship with the boy, it i8 
obvious that his utterances will he neither moro 
nor less credible whether on speaking he h:lp
pens to say .. He is" or .. He is 1101 my 80n"; 
i.e., it is the subject of sonship that makes 
it a pedigree utterance, not the Ill'gative or 
affirmative tenor of the assertion); GcoTUm: 
1914, Terry v. Brown, 142 Ga. 224. );2 S. E. 
566 (whether William H. was the only son 
of Wilson H.; declarations to that effect 
by 'William H. and by his mother as wife of 
Wilson H .. all bt'ing deceased, were excluded; 
following Greene v. Almand, cited 8'llJra, 
n. 2; but, per Lumpkin, J., .. that decision 
fell into error, and is eontrnry both to sound 
reason and to the great weight of authority; 
disapproving I31ackburn v. Crawfords, U. S .. 
and nppro\'ing the text above); Illilloi..: 
1912, Jarchow v. Grosse, 257 111. 36, 100 N. E. 
290 (oO where the claimant is seeking to reaeh 
the estate of tht; declarant himself, ... sueh 
declarations arc IIdmissible"; thus accepting 
the unsuund distinction); ,"20, Nolan r. 
Barnes, 294 111. 25, 128 N. E. 293 (action by 
heirs to ~et aside a deed of Annie N .• deceased; 
N.'9 declarations as to who were her relath·e8. 
admitted. without other evidence of her rela
tionship to them, the declarant's estate being 
the subject in controversy); Mi.osillsi1Ipi: 
11>&2, Wi~e r. Wynn. 59 Miss. 588, 592 (C. \\'.'9 
estate heing c1l1imed by children of lin alleged 
brother T. W., C. W.'s declarations that he had 
a brother T. W .• IIdmitted; but they would 
Imve been excluded if the claim here had been 
by C. W.'s children to T. W.'s estate); l\fi.,
sour;: 1912. Vant.ine t'. Butler, 240 Mo. 521, 
144 S. W. 807 (John B. and Jane B. had three 
dli1dren, and then ,John separated from his wife 
pregnant with a fourth, born thereafter; after
wards he married again; the plaintiff, Lizzie 
V .. WIIS the adopted child of W .• and married 
V.; she claimed to be the last child of John·B.; 
the declarations of the plaintiff's mother, calling 
herself Jane Butler. and stating that John 
Butler was her husband. admitted; t.he opinion 
docs not noto tho point, but nevertheless 
admits t he evidence, on the ground that the 
relationship of Jane to John was otherwise 
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§ 1492. Same: Relationship of megitimate Child. It has been ruled in 
England that where the relationsllip claimed and to be testified to is that of 
an illegitimate child, the father's relations are 110t qualified declarants, because 
(apparently) the claimant is legally not of the rlcclarant's family.l But this 
seems a mere juggling with legal rules. The question is, Was the declarant 
in such a position as to be likel~' to how something of this alleged fact of 
family histor~'? Whether the illegitimate child is or is not a lawful heir 
according to the rules of the substantive law about succession, is quite besirle 
the point in determining the evidential que~tion of the declarant's probable 
information. The principle of the ruling has been disappron.'d in England,2 
and ought not to be followed in this countr~·.3 

It seems never to have been doubted that the declarations of the parents 
themselves, or the repute in the hOllseholcl where the child lived, as to a child's 
legitimac;\' or illegitimacy, are receivable; 4 although it is obvious that upon 

BIlfficiently e\'idenced); New Jersey: 1911. declarations of the mother'S sister, because a 
Hubatka v. Maierhoffer, 81 N. J. L. 410, 79 bastard is legally of his mother's family). 
At!. 340 (action by a daught.cr to obtain title Contra, admitting the stat.cments: 1907. 
to land of her wother; II dced cOIl\'eyed to Champion v. McCarthy, 227 Ill. 87, 81 N. E. 
Josephine :\1. and the defendllnt 1\1.; the 80S (whether plnintiff H. was the illegitimate 
issue was whether Josephine wns the wife of son of S. the mother of J., who was also an 
M.; J08cphine's decllLmtions that ~he wns not iIIegitimute, and the illtestnte; S. wns married 
were held inndmissible: same fallucy; the to C. and had also legitimate children; decla-
declarations of J. ought to be interpreted us rntions of J., S., nnd decensed members of the 
declnrntions about her relationships :IS in- C. family, as to H. being a relative, held ad-
eluding M., hence she is qunlified; it is strange missible; J'ule of Crispin v. Doglioni rcpu-
how difficult this simple idea seems to many diuted); 1909, State v. MeDonald, <i5 Or. 419, 
learned judges): New York: 1914, Aalholm 104 Pac. 967 (declarations of the illegitimate 
v. People, In re Kennenlly, 211 N. Y. 406, child's father's sister, in whose home the 
105 N. E. 647 (rule of Blackburn v. Crawfords iIIegitimute ;ntestnte wns brought up; also 
followed, and Monkton v. Att'y-Gen'l dis- of:l hulf-brother of the illegitimate intestato 
tinguished: 'Verner, J., in a careful but un- by n SUbSC(IUent lawful marriage). 
convincing opinion, discusses the principle). Compnre Barnum v. Barnum, in the next 

In Plant v. Taylor, 1861, 7 H. & N. 226, note. 
237, the reusoning is hopelessly confused. • Ellg. In7, Goodright 'D. Moss, Cowp. 594 

§ 1492. I 1863, Crispin v. Doglioni, 3 Sw. (quoted post, § 1497); 1791, Goodright v. 
& Tr. 44 (declarations of J. ns to the relation- Saul, 4 T. R. 356 ("the reputation in the 
ship of iIIegitimnte bon which the plaintiff family of the son's being a bastard", received 
claimed with J.'s brother were excluded, by without que~tion); U. S. Cal. 1901, Heaton's 
Sir C. Cresswell, because "the plaintiff ac- Estate, 135 Cal. 385, 67 Pac. 321 (claim of 
cording to his own accoull t is 'filius nullius' by inheritance as iIIegitimnte child of H.; dcda-
our law"). .4ccord: 1837, Doe 1'. Barton, rations of H., in whose family the claimant 
2 Moo. & Rob. 28 (declarations of B .. an il- livcd, held admissihle); 1903, Heaton's Es-
legitimate son, as to the death of nn iIlegiti- tate, 139 Cal. 237, 73 Pac. 186 (preceding 
mute brother, excluded). ruling affirmed); Colo. 1874, KansllB Pac. R. 

2 1879, Murrny v. Milner, L. R. 12 Ch. D. Co. v. Miller. 2 Colo. 442, 453, 460; la. 1862, 
849 (admitting declarations in a will as to the Niles v. Sprague, 13 la. 198, 207; 1899, Wat-
naturalness of u child, 80mb/e). The following son v. Richardson, 117 Ia. 673, 80 N. W. 407; 
ruling seems to require too much: 1871, 1901, Alston v. Alston, 114 In. 29, 86 N. W. 55 
Hitehins 'D. Enrdley, L. R. 2 P. & D. 248 (declarations as to paternity of a conceded il-
(whether M. was the legitimate child of J. legitimate child, admitted); 1914, Robertson 
and L.; M.'s declarations admitted, after a v. Campbell, 168 la. 47, 147 N. W. 301 (il-
'prima facie' CIlBC of legitimncy was otherwise legitimate child's claim to inheritance; the 
made ollt). deceased father's recognition being in issue 

• It has however been at least twice ap- under Code § 3385, his declarations of pater-
proved: 1896, Flora v. Anderson, 75 Fed. nity were admitted); La. nev. Civ. C. 1920, 
217, 234 (folluwing Crispin v. Doglioni); §§ 193, 1!J4 (quoted post, § 1606); Md. 
1844, Northrop v. Hale, 76 Me. 312 (approv- 1b48. Copes v. Pcnrce, 7 Gill 247, 264; 1875, 
ing Crispin 11. Doglioni, but here admitting Barnum IJ. Barnum, 42 Md. 251, 304 (declara-
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§ 1492 EXCEPTIONS TO THE HEARSAY RULE [CRAP. XLIX ' 

the false theory of Crispin v. Doglioni, the father's declarations of illegiti
macy would be inadmissible. There is a danger of being too nire in the logical 
application of the substantiye law of relationship to the present testimonial 
rule, which rests rather upon the moral probabilities of trustworthiness in 
the declarant. 

Apart from the evidential question of using the parents' declarations is 
the question of substantive law, whether the parents have aeknou'ledged an 
illegitimate child so as to fix his status by an act equi\·alent toadoption. This 
question can hardly arise for a legitimate child; for the birth during marriage 
constitutes legitimacy, But ir , the Continental s~'stem of law a status of 
quasi-legitimac~' that of the "natural" child may be bestowed by acts 
of acknowledgment as defined by law; and in several American States a 
partial and unsystematic legislative mea::;ure has introduced a similar prin
ciple. This aspect is considered post, § 1606. 

§ 1493. Same: Testimony to one's Own age. Testimony to one's own 
age may be treated in one of two ways. (1) The objection may be made 
that the statement on the stand (fo1' example, " I am twenty years of age", 

. nr, "I was born January 1, 1860 ") is not founded on adequate knowledge. 
Whether it is so, although not based on personal observation and direct 
memory, but on hearsay sources, is a question of Testimonial Qualifications. 
From this point of view, it should neve~theIess be regarded as admissible; 
and is therefore accepted by most Courts (ante, § 667). (2) But if it is not, 
it may still be admissible, under the present Exception, as in effect an asser
tion of the family reputation. Some Courts so treat it, and therefore admit 
it.l The only question can then be whether it is necessary to show that all 
the members of the family are unavailable (ante, § 1481). 

tions of the mother of R. as to the non-marriage 
of R. and C., and the illegitimacy of their 
child J., admitted); 1894, Jackson 11. Jackson, 
80 Md. 176, 30 At!. 752 (" declarations of 
deceased parents arc admitted as evidence to 
prove the legitimacy of their children n) ; 
Mas8. 1862. Haddock II. R. Co .• 3 All. 298 
(deceased mother's statement that her daugh
ter w~ illegitimate, admitted); Mich. 1919, 
Kotzke 11. Kotzke's Estate, 205 Mich. 184, 
171 N. W. 442 (mother's statements of pa
ternity of illegitimate child, admitted; also 
the family repute); N. Car. 1890, Woodward 
II. Blue. 107 N. C. 407, 410, 12 S. E. 453 ("Was 
not the violent grief of David, the king. upon 
the death of the child, some corroboration 
that he, and not Uriah, was its father? n) ; 
Oklo 1915, Johnson II. Perry, 54 Okl. 23, 153 
Pac. 289 (inheritance; deceased mother's 
affidavit, in lin application for Indian enroll
ment. of illegitimacy of 8 child, admitted). 

If the declarant is available. such state
ments lire of course iiladmissible: 1825, Stegall 
II. Stegall's Adm'r, 2 Brockenb. 256, 262. 

Compare the cases cited ante, § 269 (par
erna' conduct as evidence of !egitimJlcy). 

Distinguish the question whether a parent 
may testify to facts of non-accC8S loS evidencing 
the illegitimacy of a child born after marriage, 
post, § 2063. 

For community-repuialion of illegitimacy, 
see post. § 1605. 

§ 14.93. 1 1880, Cherry II. State, 68 Ala. 
30; 1888. Kreitz II. Behrl::nsmeyer, 125 m. 
141, 185, 17 N. E. 232 ("What was your 
relJuted birthday in the family? n, allowed, 
the father being out of the jurisdiction); 1892, 
Houlton 11. ManWuffel, 51 Minn. 185, 187, 53 
N. W. 541; 1894, State II. Cougot. 121 Mo. 
463. 26 S. W. 566 ("that a witneS8 may be 
permitted to state his or her own age. subject 
to croS8 examination as to the sources of his 
or her information, is the settled practice n ; 

but here excluded because it appeared to rest 
solely on perusal of a church record); 1897, 
State II. Marshall, 137 Mo. 463. 39 S. W. 63, 
semble; 1891, State 11. Best, 108 N. C. 749, 
12 S. E. 907; 1845, Watson II. Brewster. 
1 Pa. St. 383; 1884, Sitler II. Gehr, 105 Pa. 592; 
1877, Hart II. Stickney. 41 Wis. 630, 638 (" It 
was a matter or repute in the family when the 
defendant was born. and though he could not 
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§§ 1480-1503] DECLARATIONS ABOUT FAMILY HISTORY § 1494 
• , 

§ 1494. Same: Statements of History, to Identify a Person. Where 
a mere question of identity of person is involved, i.e. whether J. S., formerly 
of Millvilie, is the same person as J. S. deceRsed in. San Ant· .. nio, all the per
sonal marks of the two become relevant (ante, § 411). From this point of 
view the person's history, and in particular his beliefs and utterances, may 
have a hearing, and therefore his claims of relationship may be receivable. 
They are not offered testimonialIy, and therefore are not obnoxious to the 
Hearsay rule (post, § 1(91). It is true that their testimonial use will tend 
to be employed by indirection, esppcially if in the case there is also a!l issue 
as to relationship. Yet, even when offered testimoniaUy, it would seem that 
they are receivable without connecting the declarant to a particular family 
by other evidence, if they concern merely the declarant's personal doings 
(ante, § 1489). In any event, '.they a;e independently receivahle so far as 
they serve legitimately the purpose of identifying one person with another.l 

§ 1495. (b) F01')I1 of the Assertion (Family Bibles or Trees; Tombstones, 
Wills, etc.). According to the general testimonial principle (ante, §§ 789, 
799), the testimonial statement may be in any form. It may be oral or writ
ten; it may consist in words or in conduct;' it may be made by the declar
ant's own writing, or h;\' assenting to or adopting the writing of another. 
This is equally true, whether the statement offered he an individual's asseT·· 
tion or the family repute: 

1777, Lord MANSFlEI.D, C. J., in Goodright v. Moss, Cowper 594: "Suppose from the 
hour of on·~ child's birth to the death of its parent it had always been treated as illegiti
mate, and another introducOO and cons:dered as the heir of the family, that would be good 
evidence. An entry in a father's family Bible, an inscription on a tombstone, a pedigree 
hung lip in a family mansion (as the Duke of Buckingham's was), are all good evidence." 

1806, ERSKINE, L. C., in Vowles v. Young, 13 Yes. HO: :'Inscriptions upon tombstones 
are admitted, as it must be supposed the relations of the family would not pt;!rmit an in
scription without foundation to remain. So engravings upon rings are admitted lIpon the 
presumption that a person would not wear a ring with an error upon it." 

1811, MANSFIEI.D, C. J., in Berkeley Peerage CQ.8e, 4 Camp. 416: "If the father is proved 
to have brought up the party as his legitimate son, t!lis is sufficient evidence of legitimacy 
till impeachoo, and indeed it amounts to a daily assertion that the son is legitimate." 

have any personal knowledge of Ithe dllte ofl 
his birth, yet ho might testify as to his age IlS 
he had learn':ld it from his parents aDd rela
tives"; yet the point WIlS not "Ilbsolutely de. 
cided"). 

Contra: 1847, Doe fl. Ford. 3 U. C. Q. B. 
352 (deCl!lISed person's ·statement lIS to hia 
own age, excluded, as not based 0.1 .. personai 
knowledge"; here his testamentary capacity 
was involved). 

Compllre the C8SCR cited ante, , 1486. 
Of course, a deceased declarant's 8tatement 

as to his own age is Ildmissible; CIISCS cited 
ante, § 1490, n. 2; and doubtless in many 
of the earlier precedents this is IlSsumed. 

§ 149 •• 1 1915, Colbert's Estate. 51 Mont. 
455, 153 Pac. 1022 (heirship; deceascd rela. 
tives' statements thnt C. spoke Gorman, etc., 

admitted; citing the above text with ap
proval); 1900, Young fl. State. 36 Or. 417, 69 
Pac. 812, 60 Pac. 711 {John F.'s property was 
escheated; plllintiff cillimed it as heir of JODas 
F., identical with John F.; declarations of 
John F. as to his family relationships with 
persons of family, admitted, as 
identifying and cited 
ante, §§ 270, 413. pen!. § 

Compare also some of the cases cited po8l, 
11502. 

The practical difference between the present 
rule and that I)f the principle8 above cited 
would be that the d6ath of the declarant must 
here be shown. 

§ 1495. 1 For conduct, as evidence of 
marriage and legitimacy, see alt!O ante, U 268, 
269, post, , 1606. 
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§ 1495 EXCEPTIONS TO THE HEARSAY RULE [CHAI'. XLIX 

1880, Lord BLACKBUR.'i, in Sturla v. Preccia, L. R. 5 Api>. Cas. 641 : "Such statements 
by deceascd members of the family may be proved not only ly showing that they actually 
made the statcmcnts, but by showing that they acted upon them or assented to them, or 
did anything that amounted to showing that they recognized them." 

That the document containing the assertion is a formal one as, a deed or 
will does not make the assertion inadmissible.2 That the assertion is 
made in the course of a deposition or trial-testimony !s immaterial, so long 
as the litigation does not involve a <;oIftrdvers,\' rendering the statement 
biassed and untrustworthy.3 --

An assertion may have necessary implications which should be given full 
effect b~· natural interpretation; for example, an assertion by a woman that 
she is a widow implies clearly enough that her husband is deceb.sed.4 Even 
the failure to make an express assertion, where it "ould naturally have been 
made if the fact existed, may (on the same principle a::: in § 1071, ante) be 
construed as an assertion that the fact does not CXi::.t.1i 

§ 1496. (2) Authentication; Proving Individual Author~p; Family Bible. 
The principles of Authentication (post, § 2129), fiS applicable to proof of the 
execution or genuineness of a wri.ting, are in general applicable to a "Titing 
offered under the present exception. No special considerations here need 
attention, except as regards the necessity of proving the hand'writing of cn
tries in family Bibles or the like. The fundamen-::al idea of Authentication 
is to connect the writing with the person alleged to be its author. Now 
under the present exception the testimonial statement may be the assertion 
either of an individual member or of the famil,\,. Hence, it is not nCl!essary, 
where a family Bible or family tree is offered as embodying the family repute 

I 1867, Smith to. Tebbitt, L. R. 1 P. & D. 
354 (deed); 1879, Murray 17. Milner, L. R. 12 
Ch. D. 849 (will); 1901, Heaton's Estate, 135 
C"l. 385, 67 Pac. 331 (wm); 1900, Summer
hill to. Darrow, 94 Tex, 71. 57 S. W. 942 
(will). 

Por recitals of pedigree in Q'!Cient deeds, see 
post. ~ 1573. For the use of a family Bible, 
I!CI> cases cited ante-:--n 'f4~ ~l~, and post, 
t 1496. 

I C:p.es cited arne, §§ 1483, 1484. The 
of the judges in the Banbury Peerage 

1809 (extracted in 2 Selwyn's Nisi Frius, 
c. 18, 11th Eng. ed., p. 765), excluding a certain 
bill in chancery, as a "declaration respecting 
pedigree". is supportable on the ground that 
the fact of legitimacy, asserted in the bill, was 
apparently already in controversy, for the bill 
was filed to perpetuate tel'timony of that fact. 
For the use ')C depositiol1s, bill~, and answers, as 
parties' oomi8siona, see arne, §§ 1065, 1075. 

For certif.cc.tc.~ and '('egiaters of marriage, 
birth, or death. sec P08t, § 1642. 

• 1897, Human 17. Stearns, 9L' Va. 58, 27 
S. E. 601 (recitJl.1 in a deed by a woman that 
ahe was a widow, .. Jmitted to show the fact of 
her husband'r !!~'it,h); 1899, James' Estate, 

124 Cal. 653, 5~ Pac 579 (declarations of 
intestate, that he wa.q umnarried, not admissi
ble for heirs denl',ng the hUeged ",ife's claim; 
unsound, because the intestate virtually 
declared that there was in his family no person 
who was his wife); 1918, Friedman's Estate, 
178 Cn!. 27, 172 Pac. 140 (declarations that 
he had" no one left", etc., admitted; James' 
Estate doubted), 

A statement t.hat a person is thc declarant's 
"sister" or the like is to be construed as assert
ing legitimate relationship' 1867, Smith v. 
Tebbitt, L. R. 1 P. & D. 354. 

• 1812, Doe I). Griffin, If) East 293 (that all 
absent family-member had never been heard 
of in the family as married, admitted); 1852, 
Crouch v. Hooper. 16 Bea\·. 182, 186 (omission 
of entry in baptismal register, though otber 
children were entered: admitted); 1913, 
Uuku I). Kaio, 21 Haw. 710, 719 (that the 
witnesses "never heard from 1. and K. that 
P. was I.'a half-brother", admitted); 1848. 
Copes v. Pearce, 7 Gill Md. 247, 265 (lack 
of entry of alleged iI,legitimate child's Ilame 
in fsmily Bible; not given weight 011 tho 
facts). 
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§§ 1480-1503] DECLARATION'S ABOUT FA.J.vIILY HISTORY § 1496 

to prove the cutry to be that of an imlh-idual member, for its adoption by 
the family makes it a famil~' assertion: I 

• 

1860, BIGELOW, C .. 1., in Nortn Brookfield v. Warren, 16 Gray Ii-! (sJleaking of a pedigree
('hart) : " They are in their nature pubiic, openly exhibited, and well-known to the family, 
and therefore may be presumed to possess that authentieit:. which.is derived from the. 
tacit and common assent of those interested in the facts which they record." 

1876, ALVEi, J., in JO/lI!8 v . .lones, 45 :\Id. 160: "Proof of. the handwriting or authorship 
of the entries is not required when the book is shown to have been the family Bible or Testa
ment, for then the entries, as eviden(,e, derive their weight not more from the fact that 
they were made by any particular person than that, heing in that place as a family registry, 
they are to be taken as assented to by t.hose in whose clls·ody the book has been kept." 

On the other hanel, if the sigilature of a specific member of the ramil:.- can 
be authenticated, proof of this general family-recognition, h,r a public exposure 
of the writing, is not needed: 

1831, L. C. BROUGtLUl, in MOllkton Y. Attorney-Gcllmti. 2 Huss. & 1\1. 163 (admitting 8 

signed chart): "It is urged ... that the principle of all those eases would exclude such a 
pedigree as this, which was not hung up or in any way made public .. " But why is 
it that the publicity is relied upon in those cases? Why is it that the family Bible, the 
public wearing of a ring, thc public exposure of an inscription upon It tombstone, and the 
public hanging up of the famil~' pedigree in the mansion, are 1111 relied upon in respect of 
their pubFcity? It is hecause in all those cases the publicity supplies a defect, there ex
isting but not here existing, the want of connection between the pEdigree, the tomb
stone, th~ ring, or the Bible with particular indh;duals, members of the family. • .. 
The presumption is, it would not be sufFered to remain if the whole of the family did not 
more or less adopt it lind thereby gh'e it authenticity." 

Moreover, even where it is offered as an individual's assertion, the individ- . 
ual's personal execution of the writing is not always essential; for he may 

§ 1496. I Eng. 1846, Perth Peerage Cose. 
2 H. L. C. 876 (held suffieient. where the d"cu
menta hud been hung up on the wall of a room 
of a family relative, the room being a gcneral 
reception-room to which all visitors had 
access); 1866, Hubbard Il. Lees, L. R. 1 Exch. 
2.58 (family Bible); U. S. 1896, People v. 
Rc.tz, 115 Cal. 132, 46 Pac. 915 (a family 
Bible with entries in English; the tact that 
the mother, who authenticated it. (,OIlld not 
read or write English, held immaterial); 1898. 
People v. Slater, 119 Cal. 620. 51 Pac. 957 (fam
ily Bible received to 5ho" .. the date of a rhild's 
birth); Ky. St. 1916. Mar. IB, p. 162 (age 
for school-attendance; family Bible ad
missible; quoted post. § 1644); 1879, Weaver 
v. Leiman, .32 Md. 719; 1'915. Coll>crt's Es
tate, 51 Mont. 455, 153 Pac. 1022 (family 
Bible admitted; .. the admissibility of a family 
Dible ... docs not depend upon tluthorsuip 
or authenticity of the entries "); 1848. East
man v. Martin, 19 N. H. 157; N. Y. Cons. 
L. 1909, Ponal § 817 (age .of child; entry in 
a family Bible. admissible); 1905, State t'. 
Hazlett, 14 N. D. 490, 105 N. W. 617 (grand
llIther's family Bible admitted); 1912. Peter
son'l! Estate, 22 N. D. 480. 134 N. W. 751 

(family Bible entriea. received); 1896. Union 
Ins. Co. v. Pollard. 94 Va. 146, 26 S. E. 421 
(family Bible admissible, no matter who made 
the entry). 

Contra: 1906. Bryant v. McKinney. 29 
Ky. L. 951. 96 S. W. 809 (entry on a fly-leaf 
of a Bible, copied from another Bible, ex
cluded; not authorit.y cited for this point; the 
ruling is entirely unsound); 1897. Supreme 
Cc.uncil D. Conklin, 60 N. J. L. 565. 38 Atl. 
659 (family Bible, used in the family, with 
entries in different handwriting and in different 
inks; .. there is no evidence showing when 
the dates were placed in the book or by whose 
authority"; not receh'ed to show the de
ceased father's age; no precedenta cited); 
189i. State v. Hairston. 121 N. C. 5i9, 28 S. E. 
492 (handwriting of the mother in a Bible, 
spoken of as material). 

In State v. Neasby, 188 Mo. 467, 87 S. W. 
468 (1905), was admitted a paper containing 
pencil entries made at the time of Mch child's 
birth by neighbors at the father's request, who 
testified; this was really on the principle of 
§ 748, ante, though treated by the Court 
under the present principle. 
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§ 1496 EXCEPTIONS TO THE lmARSA Y RULE (CHAP. XLIX 

have adopted something written b~' another" " as, by wearing a ring engraved 
with a marriage-date, or by ordering a tombstone to be carved, or b;r ('arr;\·· 
ing about a certificate of marriage.~ 

§ 1497. (3) 'Production of Original Document; Preferred Writings. If 
the statement offered is in the form of a writing, the general rule requiring 
the production of the writing itself (ante, § 1179), is of course applicable.) 
But if the object of the offer is an oral declaration of an individual, or the 
general unwritten family repute, the terms of no writing are in question, 
and the rule of production is not applicable, Furthermore, it has been al
ready seen (ante, § 1335) that there is no general principle preferring written 
statements above oral statements; hence, the mere existence of a written 
statement, in the form of a Bible-entry or the like, does not render it neces
sary to use that writing in preference to independent oral statements other
wise admissible.2 

2 and 3. Kind of Fact that may be the Subject of the Statement 

§ 1500, General Principle. In considering what sort of facts it is that 
milY be the subject of the declarations, it is seen thut the limitations mus~ 
rest partly on the principles of both the second and the third groups just 
considered; that is, (2) the circumstantial guarantee that ordinary family 
conversation will be indifferent and sincere is true of certain tonit!s' onlv, .. -' - .. .. 
namely, the ordinary inc:identi;"of famllYlife; "-,vhile (3) tIie"probahilify that 
the various members of the famil,v will have fair information (i.e. wiII be testi
monially qualified) is also true for certain topics only, namely, the topics that 
are most likely to be the subject of repeated convt!rsation and of fairly defi· 
nite knowledge. l 

The combined effect of these two principles, therefore, is to limit the topics 
with which the declarations ma;\' be ('oneerned to the event.Y regarded commonly 
G.'J of importance ·in the fam·ily life. This certainly includes the fact and' 
date of birth, marriage, and death, and the fact and degree of relationship, . 
as has ulways been conceded. But there has been more or less fluctuation 

• 
and uncertaint;\' about the exact limits to be applied, and upon certain classes 
of facts some doubt still unnecessarily exists. 

, 1874, Kanens Pac. R. Co. 11. Miller, 2 Colo. 
442, 4:)3, 461 (extracts from parish register, 
pa.s.~port, etc., found among deceased's effects, 
und reciting his marrillge und the birth and 
names of his children, admitted as statements 
of the deceased); 1900, Hall 11. Cardell, 111 Ia. 
206, 82 N. W. 503 (leaves of a family Bible, 
with entries said to be copied from another 
Bible, admitted). 

§ 1497. I 1873, McDeed 11. McDeed, 67 
Ill. 545, 559 (leaf of Bible "blotched" but 
legible; prodUction required); 1888, Kreitz v. 

. Bcbrensmeyer, 125 III. 141, 185, 17 N. E. 232 
(production of family-record required); 1913, 

, 

Ewcll v. Ewell, 163 N. C. 233, 79 S. E. 509 
(copy of an entry in a family Bible). 

• 1915, Curter v. State, 68 Fla. 143, 148,' 
66 So. 1000 (mother testifying to her child~s 
IIge; her entry of the birth-date in the family 
Bible, not preferred); and cases cited' ante, 
§ 1336 and § 1339. . . ' 

§ 1Il00. I "Family transactions," says Mans-
field, C. J., in the Berkeley Peerage CaBO, 
4 Camp. 416, "arc naturally talked of among 
the relations of tile parties. Therefore what 
is thus dropped in eODversation upon auch 
subjecta may he presumed to be true.~' 
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§§ 1480-15031 DECLARATIONS ABOUT FAMILY HISTORY § 1501. 

§ 1501. Declarations as to Place of Birth, Death, etc. The place of birth 
or death something more than the fact of birth or death . has by some 
Courts been thought to be an inadmissible subject. But there is no appar
ent reason to conclude that a statement on this topic is, from either of the 
above points of view, less trustworthy: 

1847, KNIGUT-BRUCE, V. C., in ShieUk v. BOllcher, 1 DeG. & Sm. 53 (declaring in favor 
of statements concerning the place of birth, place of residence. and the like, sO far as ma
terial in a pedigree case): "I own myself not convinced that thc reasons and grounds (so 
far as I can collect and understand them) upon which births and times of births, marriages, 
deaths, legitimacy, illegitimacy, consanguinity generally, and particular degrees of con
sanguinity and of affinity, are allowed to be proved by hearsay (from proper quarters) 
in a controversy merely genealogical, are not as applicable to interrogatories . . . like 
the present. . " Who generally is more likely to know whence a man or a family came 
than the man or the family? Does the emigrant, living or dying, forget his native soil? 
Is a woman less likely to state her country than her age \\;th accuracy? .. ' Nor are 
there, perhaps, any recollections or traditions of the old more readily communicated or 
more acceptable to an auditory of rlescendants than the original scat of the family, its 
former residences and possessions, its migra.t;,)Jls. its local and other distinctions of the past, 
its advancement or its decay. If such topics are not strictly genealogicsl, they are at least 
intimately connected \\;th genealogy . . . and in the most striking manner ,,;th the rea
son [of the rule]." 

Such is the conclusion to-day generally and properly accepted. l 

The truth seems to be that the doubt as to receiving declarations of place 
was originally due solely to a misunderstanding of the ohscure language 
of the ruling in R. v. Erith (post, § 1503); in that case the ruling actually 
proceeded on the nature of the issue involved (post, § 1503)· a pauper's 
settlement and not on the kind of fact stated. In England this mis
understanding has now been recognized;2 but in the United StateR it has had 
considerable influence, and a few Courts have excluded declarations as to place.3 

§ 1502. Sundry Kinds of Facta. There is no definite or formal limitation 
as to the kind of fact that may be the subject of the statement. l The general 

§ 1501. 1 Eng. 1812, Doe II •. Griffin. 15 Canada: 188.5, Currie 11. Stairs. 25 N. Br. 4. 
East 293 (ejectment; family repute that a 10 (entries in a family Bible, not admitted to 
member had died in the West Indies, admit- prove the place of birth). 
ted); 1844, Rishton II. Nesbitt. 2 Moo. &: Rob. a 1821, Brooks 11. Clay, 3 A. K. Marsh. Ky. 
554; 1861, Attorney-General 11. Kohler, 9 550; 1826, Wilming-.on 11. Burlington, 4 Pick. 
H. L. C. 686; U.8. 1919, Paulsen's Estate, Mass. 175; 1876. Tyler 11. Flanders. 57 N. H. 
179 Cal. 528, 178 Pac. 143 (death in Den~ 618. 624; 1827, Independence 11. Pompton, 4 
mark); 1882, Wise II. Wynn, 59 Miss. '588, HaIst. N. J. 212; 1875, Carter 11. Montgom-
591; 1818, Jackson 11. Boneham. 15 Johns. ery, 2 Tenn. Ch. 229. 
N. Y. 227; 1884, B.llmmond·l7. Noble. 57 Vt. § 1601. 1 Admitted: ENGL.UiD: 1844, rush-
193, 203. Ileillble. ton II. Nesbitt. 2 Moo. &: Rob. 554 (the exiet-

a 1847. Knight-Bruce, V. C., in Shields 17: ence of relatives in a certain town); 1861. 
BlJullner. 1 De G. &: Sm. 40 ("If the place of' Attorney-General v. Kohler, 9 H. L. C. 686 
birth in Rex v; Erith had been a genealogical, ("events in the early life of J. G. which iden
fact. as it was not, had been material, tily him with G. K."; such as his trade, en
namely, for any genealogical purpose. which listment in the army. running away from 
it was not. Lord Ellenborough and the Court home, sending home money, etc.); UNITED 
of King'S Bench might possibly have dealt STATES: Federal: 1908, COlC II. Brice,. 5th 
with the evidence differently"). See also C. C. A., 159 Fed. 378 (that a person went 
Lord Brougham, L. C., in Monkton v. Attor- to Texas. and was killed there while with 
uey-General, 2 Russ. &: M. 156. Contra in Fannin's comm6nd. allowed; approving Byers 
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§l502 EXCEPTIONS TO THE HEARSAY RULE [CHAP. XLIX 

inquiry, as already indicated (ante, § 1500), should be: Were the circum
stances named in the statement such a marked item in the ordinary family 
history and so interesting to the family in common that statements about 
them in the family would be likely to be based on fairly accurate knowl
edge and to be sincerely uttered? There is ample authority for a broad 
application of this principle, although the rulings are by no means in harmony. 

4. Arbitrary '.j Il1itations 

§ 1503. Kind of Issue or Litigation involved. On principle, the kind of 
issue involved in the litigation ought to have no bearing on the admission of 
the present class of declarations. A deceased father's entry in a family 
Bible is equally trustworthy or untrustworthy whether the issue subse
quently arising happens to be framed upon a claim to an inheritance, a plea 
of infancy to a promissory note, or an application to appoint a guardian. But 
historically these declarations were first customarily (though not exclusively) 
used in England in inheritance cases, where the pedigree or genealogy of a 
claimant was directly a part of the issue; and this traditional use served to 
give the impression to many Courts that the rule had crystallized into an 
arbitrary shape. This rule, thus interpreted, says that declarations, otherwi,se 
satisfactory, can nevertheless be used in those cases only where the issue 
involves as material a question of pedigree, 'i.e. genealogy, chiefly, there-
fore, in inheritance cases: . . 

1807, Lord ELLE:-<BOROUGH, C. J., in R. v. Erith, 8 East 539 (settlement of a pauper; 
the father's declarations as to his bastard birth and the place of birth were rejected): "The 
only doubt which has been introduced into this case has arisen from improperly consider
ing it a.~ a question of pedigree. The controversy was not, as in a case of pedigree. from what 

v. Wallace. Tex .• infra); Ala. 1904, Locklayer 
1J. Locklayer, 139 Ala. 354, 35 So. 1008 (the 
declarant's negro race); Cal. 1900, Woolsey 
v. Williams. 128 Cal. 552, 61 Pac. 670 (enlist
ing in the Federal army in the civil war. and 
being there killed) ; ]I{ d. 1820, Walkup 11. Pratt, 
5 Harr. &; .T. 56 (the purchase and sale of 
a slave; here, in order to identify the alleged 
ancestor and trace descent); 1920, Hendrick
son 11. Attick, 136 Md. 1. 109 Atl. 468 (place 
of residu.lce of relatives); J.[ich. 1879, Fraser 
11. Jennison, 42 Mich. 206, 214, 235. 3 N. W. 
882 (that two brothers came from Michigan 
together, and were the on!y two brothers of 
the family that came); N. 1'. 1818, Jackson 
v. Boneham, 15 Johns. 227 (the death in war 
and the place of death of an ancestor); Or. 
1900, Young 11. State, 36 Or. 417, 59 Pac. 
812, 60 Pac. 711 (that the declarant had en
listed, gone to Washington, deserted, etc.; here. 
on the theory of identifying circumstances); 
Tenn. 1848. Story ~. Saunders, 8 Humph. 
667, 8emble (that S. hnd died in the revolution
ary army); Tex. 1894, Byers v. Wallace, 87 
Tex. 503. 28 S. W. 1059 (that a person went 

to Texas, and enlisted in the army. and Wru! 

killed at the Fannin massacre; overruling 
Smith v. Shinn, infra); VI. 1869, Webb 11. 
Richardson, 42 Vt. 465, 471 (time of death) ; 
Wi". 1872, Du Pont v. Davis, 30 Wis. 178 
(that A. was killed by the explosion of a pow
der-mill in 1855 or 1856). 

Excluded: 1905, Lutterell v. Whitehead, 
121 Ga. 699, 49 S. E. 1)91 (family repute as 
to possession of land by an ancestor); 1903, 
Wright 11. Com., Ky. ,72 S. W. 340 
(family tradition, to show ancestral and col
lateral insanity); 1870, Crane '0, Reeder, 21 
Mich. 8,'i (the existence of heirs; failure of 
heirs being in issue); 1826, Jackson 11. Etz. 5 
Cow. N. Y. 319 (the circumstances of the 
finding and burial of a body); 1897. People 
11. Koerner, 154 N. Y. 355. 48 N. E. 730 (fam
ily reputation as to insanity); 1882, Smith 
v. Shinn, 58 Tex. 1 (service in war). 

Compare the Codes quoted ante, § 1480, 
and the cases cited post, § 1503. 

For neighborhood-repute to this class of facts, 
see P08t, §§ 1605, 1623-1626. 
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§§ 1480-1503J DECLARATIONS ABOUT FAMILY HISTORY § 1503 

parents the child has derived its birth; but in what place an undisputed birth, derived 
from known and acknowledged persons, has happened. The point thus stated turns on 
a single fact, involving no question but of locality,. and therefore not falling v.ithin the 
principles of or governed by the rules applicable to cases of pedigree." 

1891, EARL, J., in Ei:Jcnlord v. Clum, 126 N. Y. 552, 27 N. E. 1024: "A case is not nece&
sarily one of that kind [pedigreel, because it may involve questions of birth, parentage, 
age, or- relationship. Where these questions are merely incidental, and the judgment wiIl 
simply establish a debt, or a person's liability on a contract, or his proper settlement as a 
pauper, and things of that nature, the case is not one of pedigree." 

This strict limitation was probably a novelty of Lord Ellenborough's; 1 though 
it came to prevail in England and in some courts of the United States.2 

But in the majority of American jurisdictions this limitation is ignored; the 
declarations are now admitted whatever the general nature of the issue, and 
whether or not the issue is one of genealogy, pedigree, or descent.3 

§ 1503. 11064,Herbertv.Tuckal,T.Raym. 1891. Eiscnlord ,'. Clum, 120 N. Y. 552, 2i 
84 (devisor's capacity to make a. will; father's N. E. !024 (quoted supra); 1902, Washing-
entry of age in almanac. admitted). In ton v. Bank, 1il N. Y. 166,63 N. E. 831 (ac-
Sl)ttlement cases (which were not.QriOllsiy eso- tion for money in the defendant savings bank. 
teric in thei::- practice) Lord Ellenborough deposited by the plaintiff's intestate in the 
appears to have gone directly against the pre- name of certain alleged sons, the plaintiff 
vious practice; 1744. R. v. Greenwich, Burr. claiming that the beneficiaries were fictitious. 
Settl. Cas. I. 343; 1 ii2, R II. Nutley. Burr. ..n{! the defendant denying this; held, that 
Settl. Cas. II. iOl; 1782, R. II. Holy Trinity. til\' issue was as to "th!.> right of succession to 
Cald. Just. Peace (SettI. Cas.). 141. the personal property of a deceased person" 

• ENGLAND: 1841, Figg II. Wedderburne. and therefore one of pedigree); Oklo 1914. 
11 L. J. Q. B. 46, semble (contract; plea of Freeman II. First National Bank, 44 Okl. 146, 
infancy); 1884, Haines 11. Guthrie, L. R. 13 143 Pac. 1165 (cancellation of a minor's 
Q. B. D. 818 (contract; plea of infancy). deeds; a brother's testimony to the alleged 
But otherwise under some Colonial statutes: minor's age, as reputed in the family, ex-
1916, Mahomed Syedol AriBi:; " Yeoh Ooi eluded; citing Eisenlord v. Clum, Ilupra, but 
Gark. 2 A. C. 575 (plea of infancy to a mort- not shov.ing knowledge of the real angles of 
gage; entry of date of defcndant's birth made the exception); Tex. 1903, Donley tI. State, 44 
by his deceased father in a book containini Tex. Cr. 428, 71 S. W. 958, semble (the state-
family records of births, deaths, and mar- ment of a brother, not shown to be deceased, 
riages. held admissible, under Straits Settle- as to the age of a prosecutrix in rape, ex-
ments Evidence Ordinance 1~;J3, § 32, similar eluded); Vt. 1856, Lo:adonderry tI. Andover. 
to Indian Evidence Act; the limitation of 28 Vt. 428 (pauper settlement). 
Haines 11. Guthrie supra, to cases of pedigree ' .4.ia. 1880. Cherry 11. State, 68 Ala. 30, 
not being recognized in that statute). semble (selling liquor to a minor); Ark. 1867. 

UNITED S'l'A'fES: Fed. IB76, Connecti- Wilson v. Brownlee, 24 Ark. 589 (action on a 
cut Mut. L. Ins. Co. 17. Schwenck, 94 U. S. promissory note; plea in abatement that one 
598 ( .. The present case [an action on a life- of the joint payees was dead); Cal. 1919. 
insurance policy) involves no question of pedi- Paulsen's Estate, 179 Cal. 528. 178 Pac. 143 
gree; the proof of age was not offered for the (appointment of administratrix); Colo. 1874. 
purpose of proving parentage or descent. both Kansas Pac. R. Co. tI. Watson. 2 Colo. 442, 
of which were impertinent to the issue betw'len 453, 461 (action by administrator for damages 
the parties"); 1902, Fidelity Mutual L. for death); Ga. 1874. Southern Life Ins. Co. 
Ass'n tI. Mettler. 185 U. S. 308. ~l2 Sup. 662 v. Wilkinson, 53 Ga. 547 (entries in a family 
(insurance policy; death of tlle insured); Bible; the issue being as to the age of the 
Cal. 1897, People "D. Mayne ...... U8 Cal. 516. insured in an action on an insurance policy; 
50 Pac. 6-54, semble (rapa on a child under § 3772 of the Code was perhaps slightly in-
14); Conn. 1873, Union v. PlaiiUi.!ld, 39 volved); Ind. 1859, Collins II. Grantham, 12 
564· Ind. 444 (plea. of infancy to a note); 1 a. 1860, 

132 Mass. 22 (criminal charge of Carnes 11. Crandall, 10 la, 379 (' scire facias' to 
abortion) ; Mo. 1896, State v. Marsbali, 137 revive a judgment; hearsay as to the fact of 
Mo. 463, 30 S. W. 619 (crimir.al action for the defendant's death was rejected on grounds 
seduction where the offence could by statute not affecting the nature of the issue); 1870. 
be committed only upon a person under 18 Greenleaf tI. R. Co., 30 Ia. 302 (declarations, 
years of e.g,,); N. J. 1820, Westfield t'. Warren, of a father as to the son's age, in an actioD 
S N. J. L. 251 (pauper settlement); N. Y. for death by a brakeman's carelessness, were 
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This is a just result. Any such 3rbitrary and unreasoning limitation places 
the rules of Evidence on a par with the rule of chess that a king may move one 
square only, or the rule of whist that the card played must follow the suit 
led, rules, that is, which justify their existence because they add complexity, 
and therefore interest, to the game. If a trial upon evidence is a game, such 
limitations have a place in the law of Evidence; if it is the employment of 
rational and practical methods in the discovery of truth, such limitations 
should be discarded without scruple: 

1860, BIGELOW, C. J., in North Brookfield v. Warren, 16 Gray '175 (admitting evidential 
declarations where the main issue was as t() a pauper's settlement): "Upon principle we 
can see no reason for such a limitation. If this evidence is admissible to prove such facts 
at all, it is equally so in all cases whenever they become legitimate subjects of judicial in
quiry and investigation." 

held admissible. though ruled out for other 
reasons); KII, 1905, Travelers' Ins. Co. 11. 

Henderson C. Mills, 120 Ky. 218, 85 S. W. 
1090 (action to indemnify for a sum paid for 
the death of a minor); Mich. 1879. Fraser 11. 

Jennison. 42 Mich. 206, 235, 3 N. W. 882 
(will-contest); 1891, Lamoreaux 11. Attorney
General, 89 Mich. 146, 50 N. W. 812 (manda
mus to in$titute 'quo warranto' proceedings 
all to the right t,l) exercise a sheriff's office) ; 
j~linn. 181/02, Houlton r. Manteuffel, 51 Minn. 
185, 187, 53 N. W. 541 (plea of infancy to 
action on D?tA: point not raised); Pa. 1840. 
Carllkadden If. Poorman, 10 Watts 84 (action 
qainst a magistrate to recover a penalty for 
marrying a minor); 1845. Watson If. Brewster, 
1 Pa. St. 383 (action on a note, with a plea of 
infancy); S. D. 1916, Svendsen's Estate, 37 
S. D. 353, 158~. W. 410 (wife's application for 
appointment as administratrix; issue as to 
validity of marriage; deceased's statements 
both asserting and denying marriage, received; 
Tenn. 1846. Ford 11. Ford, 7 Humph. 98 (a tes
tator devised to negroes, and his sanity was 
impeached; hearsay Wall accepted to show 
that they were his illegitimate children, and 
thUII to lIustain his capacity); 1883, Swink 

11. French, 11 LeG 79 (in an actiol! on a note, 
a contract to extend the time was alleged, and 
infancy Wall alleged in reply; hearsay of the 
date of birth was admitted); Tel:. 1851. 
Primm II. Stewart, 7 Tex. 178, 182 (whether 
W. was dead when a power of attorney from 
him was executed; rule held not confined" to 
cases where the question is one of pedigree) ; 
1900, Summerhill 11. Darrow, 94 Tex. 71, 57 
S. W. 942 (vendor's lien; whether the statute 
of limitations was suspended by coverture; 
her mother's will-recitals admitted); VI. 
1872, Masons 11. Fuller, 45 Vt. 30 (hastardy 
complaint); 1884, Hammond 11. Noble, 57 
Vt. 193, 203, 8emble (petition for new trial, 
because of a juror's alienage; family declara
tions admitted); Wis. 1872, Du Pont II. Davis, 
30 Wis. 178 (the death of A. Wall shown, all 
indicating the non-necessity of joining him 
as a party plaintiff in a suit relating to land 
of which he was assumed to be joint-tenant) : 
1877, Hart 11. Stickney, 41 Wis. 630, 638 (plea 
of infancy to a promissory note; defendant'll 
testimony to the family repute of hill ago, ad
mitted; yet the point was not .. absolutely 
decided"). 
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§§ 1505-1514} BOOK I, PART II, TITLE II § 1505 
• 

SUB-TITLE II (continued): EXCEPTIONS TO THE HEARSAY RULE 

TOPIC IV: ATTESTATION OF A SUBSCRIBING WITNESS 

CHApTER L. 

~ 1505. Theory of the Exception. 

1. The Necessity Pri!lciple 

§ 1506. Attester must be Deceased, 
Absent from Jurisdiction, etc. 

2. The Circn IiIstantia,l Gua.ranteo of 
Trustworthjness 

§ 1508. General Principle. 
§ 1509. Who is an Attester; Definition 

of Attestation. 

3. Testjmonial principles 

~ 1510. Attester must be Competent 
at time of Attestation. 

§ 1511. Implied Purport of Attestation: 
(1) All Elements of Due Execution implied. 

§ 1512. Same: Lack of Attestation 
Clause is Immaterial. 

§ 1513. Same: (2) Must the Maker's 
Signature or Identity also be otherwise 
proved? 

§ 1514. Attester may be Impeached or 
Supported like other Witnesses. 

§ 1505. Theory of the Exception. It has long been unquestioned that the 
attestation of an attesting or subscribing witness to a document may be used, 
when the attester is unavailable in person, as evidence of the document's ex
ecution; and according to the orthodox form of the Preferred Witness rule 
(ante, § 1320), the attestation must even be used in prefereI;lce to other testi-

• 

mony. There was a time, apparently, when the testimony of the attester 
in person was so rigorously required that even his death could not excuse 
his absence (ante, §§ 1287,1311), and in that period it cannot be said that the 
present exception to the Hearsay rule (if indeed there existed then any Hear
say rule) was recognized. But the recognition unquestionably came by the 
second half of the 1700s, and this use of an attestation has since then been 
unquestioned. 

What has not been always clearly understood is that such a use of an 
attestation is in truth an exception to the Hearsay rule, i.e. is the testi
monial use of an extrajudicial assertion as evidence of the truth of the fact 
asserted (ante, § 1362) .. In practice, the dramatic feature of the evidence has 
tended to obscure the legal principle; that is to say, the mode of using it con
sists merely in proving the genuineness of the attester's signature to the docu
ment. But this is after all nothing less than offering the attester's written 
statement, expressly or impliedly made at the time of execution, that the 
document was seen by him to be executed as it purports to be. And this 
was always assumed in judicial opinion, until the following perverse utterance 
from an eminent judge shook the faith of the profession: 
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§ 1505 EXCEPTIONS TO THE HEARSAY RULE [CHAP. L 

1836, Stobart v. Dryden, 1 ~I. & W. 615; declarations of a deceased attesting witness 
M., whose hand"'Titing had been proved, were offered as amounting to an acknowledg
ment of forgery, but were rejected. C()un,tel: "Proving the signature of the deceased ",;t
ness is no more than [proving] a declaration on his part that he saw the party execute the 
deed. . .. If the plaintiff is permitted to prove declarations of M. to sustain the deed. 
the defendant may use them also to impugn it. If the signature does not amount to a dec
laration that the ",itness saw the party sign, it amounts to nothing." Lord AmNGER, 
C. B.: "Is it not an assumption of yours that the signature is a declaration! It is a/act." 
• .. PARKE, B. (for the Court): "One of the grounds [of argument] was that as the plain
tiff used the declaration of the subscribing witness, evidenced by his signature, to prove tht" 
execution, the defendant might use any declaration of the same witness to disprove it. 
The answer to this argument is that evidence of the handwriting in the attestation is not 
used as a declaration by the witness, but to show the fact that he put his name in that place 
and manner in which in the ordinary course of business he would have done if he had ac
tually seen the deed executed. A statement of the attesting witness by parol, or \\Titten 
on any other document than that offered to be proved, would bc inadmissible. The proof 
of actual attestation of the witness is therefore no~ the proof of a declaration, hut of a flirt." 

As to this, it may be said (1) that all evidential data whatever arc merel~' 
" facts"; the testimonial utterance of a witness in the stand is merely 2. 

" fact", i.e. we are asked to believe that A struck B because of the e\'idcntial 
" fact" that l\I, a competent obsen'cr, is willing to assert under oath on the 
stand that A struck B (ante, § 475). (2) If, however, by "fact" the learned 
judge be supposed to have meant an extrajudicial utterance, and to have 
looked upon all such statements as circumstantial evidence in distinction 
from testimonial evidence, then it must be answered that the distinction be
tween testimonial and circumstantial evidence admits of no such signifi
cance (ante, §§ 25, 479). The Hearsay rule, to be sure, draws a distinction 
between testimonial utterances made upon the stand and made off the stand 
(ante, § 1362); but a human assertion offered as evidence of the truth of 
the assertion is testimonial evidence, no matter where it is uttered. (3) If. 
finally, by " fact" the learned judge meant that the act of subscribing in at
testation, when proved in Court for the purpose of establishing the maker's 
execution, is a mere circumstance of conduct and not an implied assertion of 
the fact of execution, his notion is clearly not correct. It might as well be 
argued that, because a deponent merely signs his name to a deposition, his 
act is mere circumstantial evidence and not testimony. 

That this singular aberration of Stobart v. Dryden is unfounded, appears 
in the constant judicial treatment of the whole subject, as indicated in the 
following sections (particularly in §§ 1511-1513); but the error is especially 
repudiated in the following passages: I 

1824 Per CURIA.'l, in Clark v. Boyd, 2 Oh. 280 (57): "The proof of the hand\\Titing 
of the witness is 'quasi' bringing him into Court .. " It proves as much as the subscrib
ing witness can prove himself in many cases." 

§ 1505. I Accord: 1903. Farleigh 11. Kelley. r. Kirk. 3 Dev. 356; 1847. Gibson. C. J .. in 
28 Mont. 421. 72 Pac. 756 (good opi'lion by Hays 11. Harden. 6 Pa. St. 412 (" the equivalent 
Holloway. J.>; 1860. Boylan 11. Meeker. 28 of the witnesseH' oath"); 1848. Rogers. J .• in 
N. J. L. 274. 294; 1832. Daniel. J .• in Crowell Harden tl. Hays. 9 Pa. St. 156. 
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1842, NELSON, C. J., in Losee v. Losee, 2 Hill 609: "Proof of the signature of a 
subscribing witness is presumptive evidence of everything appearing upon the face of the 
instrument relath'e to its execution; as it is presumed the witness would not have sub
scribed his name in att~station of that whieh did not take place. . ., The attestation, 
comes in by way of substitute for his oath." Note by Mr. Nicholas Hill (afterwards 
judge): "The act of attesting an instrument is regarded as a ,\Tit ten declaration of the sub
scribing witness, to which the law, in the eyent of his death or absence, yields a reluctant 
credit hy way of necessary substitute for his oath." 

1867, THO:lIPSOX, .J., in Kirk v. Carr, 54 Pa. 285. 290: "Memory can no more be kept 
alive than the body, and hence the law allows the attesting signature to speak when the 
ton~ue may be silent." 

1867, WRIGHT, J., :n Boyeml' Will, 23 Ia. 354, :357: "The witnesses to a wiII become 
such from the moment they sign it. They te!>tify from that moment, and hence, though 
they should die hefore the testator or before the probate of the will, it is still good. II 

The attestation, then (when proved to have been made), by establishing the 
genuineness of the signature, comes in as an extrajudicial or hearsay Q.8ser
tum of the atiester.2 What are the limitations to its use, upon the general 
principles of the Hearsay exceptions as already expounded? 

1. The Necessity Principle 

§ 1506. Attester must be Deceased, Absent from Jurisdiction, etc. Upon 
the general principle already noted for the preceding Exceptions (ante, § 1421), 
the attester's hearsay statement cannot be used nnless the attester is un
available for the purpose of giving testimony in person. The various situa
tions which fulfil this condition death, absence from the jurisdiction,in
sanity, illness, etc. have alread;\' been fully examined in connection with 
the rule of Preferred Witnesses (ante, §§ 1309-1319), and therefore need not 
be again considered here. The case of failure of memory of an attester, called 
to the stand, is later examined (post, § 1511). 

2. The Circumstantial Guarantee of Trustworthiness 

§ 1508. General Principle. Unquestioned as the reception of this hearsay 
statement has been, no judicial attempt seems to have been made to define 
the reasons for the trustworthiness thus accorded, by exception, to this class 
of hearsay statements. l The question is virtually this (ante, § 1422): What 
guarantee is there that the attester did not sign his name as attester to a 
document which he did not see executed by the purporting maker? 

: Of course, it may be proved without any II. Lamb. 2 South. N. J. 449. 451 (" The only 
attempt to use it testimonially. as where the reason why the proof of the handwriting of 
law requires an attestation as an element in the subscribing witness is taken as sufficient 
the validity of the document and the party proof of the execution of a deed is founded 
desires merely to show that the clements of upon the presumption that what an honest 
validity exist; 1860. Boyl:J.n II. Meeker, 28 man hath attested under his hand is true ") ; 
N. J. L. 274. 295 (where the signature was 1823. Gibson. J., in Crouse II. Miller, 10 S. & 
proved merely to show the statutory require· R. Po.. 158 (" The handwriting of a witness. 
ment fulfilled, and the will's execution was '" standing in the place of the oath. dc-
otherwise proved). rives its claim to respect from the considern-

§ 1508. 1 The following suggestions arc tion that the law presumes every man honest 
found: 1819. Kirkpatrick. C. J .• in Newbold till the contrary appears"). 
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The circumstances tending to trustworthiness seem to be four: (1) The oc
casion is a formal one, and the statement requires a writing; and there is com
monlya radical disinclination to take part in a false transaction of such a sort. 
(2) The concoction of a false document will either fix an innocent party 
with a false obligation or will divest legitimate heirs of their rights, and 
there is a natural repugnance to giving assistance in such a wrong. (3) The 
making of a false attestation, whether or not it is in criminal law a forgerr 
or a perjury, is popularly supposed to be such, and the attester would prob
ably be at least an accomplice in a forgery; so that the subjective sanction 
deterring from a crime would probably operate to prevent a false attestation. 
(4) The attester knows that he is liable at any time to be called upon in 
Court to substantiate his attestation: and not only is his falsity likel~' there 
to be exposed by the opponent's witnesses, but he will there be obliged either 
to commit perjury by swearing to the fact of execution or to undergo the 
disagreeable ordeal of recanting and confessing his falseness. ' There is thus 
a combination of circnmstances which easily account foY.' the establishment 
of this Exception to the Hearsay rule. 

§ 1509. Who is an Attester; Definition of Attestation. An attesting or 
subscribing witness, then, is It person who, at the request or with the consent 
of the maker, places his name on a document with the intent of making 
thereby an express or implied statement that the document was then known 
by him to have been executed by the purporting maker. Only such a signa
ture can be used as a hear~ay statement. Thus, it cannot be used if the 
person did not write it himself, or not at the time, or if he did not sign as an 
attester but for some other purpose. These and related questions have been 
already treated in examining the notion of an attesting witness under the 
rule of Preferred Witnesses (anie, § 1292), and their solution would probably 
be the same for the present subject. 

The kind of is,me in which the attestation is offered is immaterial, so long 
as it is offered to prove the execution of a document.1 But the only statement 
admissible as made under circumstances of trustworthine~s is the 10ritten 
8tatement in the document, either expressed or implied by the signature; so 
that any oral statement otherwise made is not receivable; 2 except when offered 
as a self-contradiction to impeach the written statement (post, § 1514). The 
statement need not be expre8sly written in full; the placing of the signature 
implies an assertion,of execution (post, § 1511). 

§ lH9. I Contra: 1895. Walker v. State. 
107 Ala. 5. 18 So. 393 (perjury for falsely 
swearing that he had not signed a convey
ance; evidence of the handwriting of a de
ceased attesting witness was not admitted to 
show that the defendant had signed it; "upon 
this question he was entitled to he confronted 
by the witnesses against him. and not be prej
udiced by e\idence that the paper bore the 
names. as attesting witnesses. of persons who 

are not examined 0[1. the trial"; this is un
BOund; on such a doctrine no exceptions to 
the Hearsay rule could ever exist; see ante. 
n 1397, 1398). 

• 1866. Boardman 17. Woodman. 47 N. H. 
120, 135 (excluding statements by the deceased 
witness as to the sanity of the testator; such 
statements are not aD implied part of the at
testation) . 
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• 
3. Testimonial PrinciplElIl 

§ 1510. Attester must be Competent at time of Attesta.tion. The attes
tation is offered as the statement of the attester made at the time of attes
tation. Hence: 

(1) If he was at that time not qualified as a witness,1 his statement in the 
attestation is not admissible. The usual instance of this has been the case 
of a disqualification by interest.2 But this result involved often the frustra
tion of genuine testamentary dispositions and did an injustice to honest 
legatees. Modern statutes have devised a remedy, viz. the nullification of the 
interest, by declaring 'Void any devise or bequest made in the will to an attesting 
witness; thus rendering the attester competent. The statutes vary, however, 
in the details by which this expedient is given effect.3 

(2) If the attester was then qualified, but has since become disqualified 
to take the stand, his attesta.tion is receivable, because it speaks as from a 
time when he was qualified:c, Whether in this case the attestation is valid 
as an element of execution, under statutes requiring the attester to be a cred
ible witness, is a matter of substantive law not here involved;;; the doubt 

i 1510. I Whether in such a case. under 1913. § 7254; lIfisB. Code 1906. §§ 2001. 2002. 
the Preferred Witness rule, he may be dis- Hem. §§ 1666. 1667; Mo. Rev. St. 1919. H 542-
regarded &!J not an attester. and need not be 547; lofont. Rev. C. 1921. § 6987; Nebr. Rev. 
called or accounted for. is a different question. St. 1922. §§ 1248. 1249; N. J. Compo St. 1910, 
treated arne. § 1292. Wills, §§ 4-8; N. Y. S. C. A. 1920. § 75, 

• 1793, Swire 11. Bell. 5 T. R. 371 (interest Cons. L. 1909. Decedent Est. § 27; N. C. 
existing at the time of attestation and since; Con. St. 1919. §§ 4137. 4138; § 370 (proof of 
handwriting not allowed, the case of a subse- contents of destroyed will; any devisee or 
quent incompetently being distinguished); legatee is competent to prove contents, .. ex-
1841, Amherst Bank 11. Root. 2 Metc. Mass. cept such as m!lY concern his own interest in 
522.532; 1813, Hamilton 11. Marsden, 6 Binn. the same"); N. D. Compo L. 1913, §§ 561)0, 
Pa. 45, 50. per Yeates, J.; 1820. Miller 11. Ca- 5631; Or. Laws 1920, §§ 10111-10118; P. 1. 
rothers, 6 S. & R. Pa. 215, 222 (will); 1852, C. C. P. 1901, § 622. Civ. C. § 683; S. C. Ch·. 
Harding 11. Harding. 18 Pa. St. 340. 342; C. 1922. H 5557, 5558; Tez. Rev. Civ. St. 
1859, Jones II. Jones, 12 Rich. S. C. 116, 120. 1911, §§ 7870. 7871; Utah: Camp. L. 1917, 

• CANADA: New!. COllSO!. St. 1916. C. 118, § 6322; l't. Gen. L. 1917. §3211; Va. Code 
§§ 6,7; Onto R. S. 1914, C. 120. §§ 17-19; Sask. 1919, §§ 524-1, 5245; Wash. R. & B. Code 
R. S. 1920, C. 74, §§ 11-14; UNITED Sl'ATES: 19fJ9. § 1332; W. Va. Code 1914. C. 77. H 18-
Alallka: Compo L. 1913, §§ 579-584; Ark. 20; Wis. 1921, Re Johnson's Will. Wis. • 
Dig. 1919, §§ 10529-10535; Cal. Civ. C. 1872. 183 N. W. 888 (under St. 1905. C. 128, making 
§§ 1282, 1283; Colo. Camp. L. 1921, § 5190, . void a gift to a subscribing witness .. unle88 
5191; Conn. Gen. St. 1918. § 4943; Ga. Rev. there be two other competent witnesses to the 
C. 1910, § 3849; Haw. Re\·. L. 1915, §§ 3262, same ", the proviso means "subscribing wit-
3263; Ill. 1915, Scott II. O'Connor-Couch, nesses"; so that the gift is void even though 
271 Ill. 395. III N. E. 272 (applying the rule other bystander-witnesses. not subsl!:";'Jing, 
of Rev. St. 1874. c. 148, § 8. and St. 1911, p. te~tified to the will's execution; two judges 
538, that a person disqualified by a beneficial diss.); Wyo. Corup. St. 1920. § 6670. 
interest under the will may .become compe- 4 The cases are collected an/e. § 1316. in 
tent and compellable by the annulment of dealing with the excuses for not calling the 
thp. interest; here applied to a stockholder attesting witness. 
attesting a will which made his banking cor- That his good character need not first be 
porstiol1 executor); Ind. Burns' Ann. St. shown in any case is clear: 1850, Chaffe 11. 

1914. § 3144; la. Code 1919, § 7706; Kan. Cupp, 5 La. An. 684 (Slidell. J., diss., being 
Gen. St. 1915. § 11763; Ky. 1917, Caddell's apparently the only person who evp.r doubted). 
Heirs II. Caddell's Ex'x, 175 Ky. 505, 194 S. Compare § 1104, ante. 
W. 541; Me. 1915, Clark's Appeal, 114 Me. ·1904. Boyd v. McConnell, 209 III. 396. 70 
105, 95 At!. 517 (history of statutes examined) ; N. E. 649; 1904. O'Brien 1'. Bonfield, 213 Ill. 
Mass. Gen. J •. 1920, C. 191. § 2; Mich. Camp. 428, 72 N. E. 1090; 1865, Sparhawk 11. Spar-
L. 1915, §§ 11823, 11824; Minn. Gen. St. hawk. 10 All. Mass. 155 (Bigelow, C. J.: 
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§ 1510 EXCEPTIONS TO THE HEARSAY RULE [CHAP. L 

has usually been solved by st9.tutes expressly authorizing probate in spite 
of subsequent testimonial incompetency.6 

§ 1511. Implied Pmport of Attestation; (1) All Elements of Due Execu. 
tion implied. When the attester's signature is identified as genuine, what 
does the attester thereby purport to testify to? 

Assuming that the signature is appended to a clause of attestation expressly 
stating the facts of execution, it is cleDr that the signed attestation is a testi. 
monial as8ertion of all the facts thu8 reqllired to be stated. This has never been 
doubted for the case of an attester deceased or otherwise unavailable in person. 

But it has not been alwa~'s so easy to appreciate hi the case of an 
attesting witpess who on being called to the stand is found to have forgotten 
all the circumstances. In such a case, it is not doubted that the proponent 
may, if he can, prove the faels of execution by other witnesse8 (ante, § 1302). 
But, apart from that, does not the signed attestation itself 8en'e as some elJi
dence of the facts, the attester's failure of memory having practically made 
his present testimony unavailable? On this point there can be no doubt: 

1839, TUCKER, P., in Clarke v. Dzmnaralli, 10 Leigh 13,30, 35: "[If the witness is dead, 
or the like,] his attestation is a sufficient ground for presuming that the instrument has 
been executed with all the solemnities and ceremonies required by the law ... , It is 
then a question for the jury whether under the circumstances of the case it is probable that 
all the formalities of the statute were regularly observed. . ., The question still recurs 
whether, as the witnesses have been actually examined and have failed to prove a compliance 
with all the requisitions of the statute, that compliance can be inferred from their attesta
tion. . .. [This is answered in the affirmative, by the precedents,] nor do I apprehend 
any evil from this decision. It may perhaps sometimes lead to the establishment of wills 
not duly executed, as doubtless may be the case also where the witnesses are all dead or ab
sent, and everything is presumed from their attestation. But far greater mischiefs would 
arise from a contrary decision, which should make the rights of every devisec and legatec 
depend not only upon the honesty but also upon the slippery memory of witnesses. Under 
such a decision, no man could be sure of dying testate, since the forgetfulr~ss of a witness 
would frustrate all his precaution; and a question of title by will, which in tile spirit of the 
statute of frauds, the Legislature designed to rest upon written eviojenee alone, would after 
all depend upon the integrity and the memory of those who were called on to attest the in
strument. . " It would tend, I ha\"e no doubt, to multiply the attempts, already too 
common, to set aside wills; since the chances of success must be very much increased if 
the frailty of human memory is to be called in to the aid of the discontented heir." 

•. It is to be borne in mind that the question 
to be determined in this case is. not whether 
the witneSB obiected to at the trial was com
petent to give evidence in the case. but whether 
he was competent according to the rules of 
the common law to act as a subscribing wit
ness. If 111' was. then the will was duly at
tested; but if he was not. then the will cannot 
be admitted to probate. because it was not 
subscribed in the presence of the testator by 
thrce l'ompctent witnesses "); and compare 
the cases cited ante. § 582. 

6 CAl,ADA: 11' eWf. Consol. St. 1916. c. 118. 
§ 5; Onto R. S. 1914, C. 120. § 16; SOJIk. R. S. 
1920. c. 74. § 11 ; UNITED STATES: Ala. Codl' 

1907. § 6173; Cal. Civ. C. 1872. § 1280; Ga . 
Rev. C. 1910, § 3848; Haw. Rev. L. 1915. 
§ 3261; Ida. Compo St. 1919. § 7813; Ind. 
Burna' Ann. St. 1914. § 3132: Ky. Stats. 
1915. § 4836: Kan. Gen. St. 1915. § 11767; 
},fe. Rev. St. 1916. C. 79, §2: Mas8. Gen. L. 
1920. C. 191. § 3: Mich. Compo L.1915, § llSn ; 
Minn. Gen. St. 1913, § 7251: Mont. Rev. C. 
1921. § 6984: Nebr. Rev. St. 1922, § 1245; N. 
D. Compo L. 1913. § 5682: P. I. C. C. P. 1901. 
§ 621; P. R. Rev. St. & C. 1911. § 3769: S. D. 
Rev. C. lIn9. § 640: Utah: Compo L. 1917. 
§ 6319; Vt. Gen. L. 1917, § 3210; Wllo. Compo 
St. 1920, § 6670. 
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§§ 1505-1514] DOCUMENTARY ATTESTING WITNESS § 1511 

1849, GIBSON, C. J., in Greerwugh v. Greerwugh, 11 Pa. St. 489, 498: "What avails it 
that the man is living, if his memory is dead? If it were blotted out by paralysis, or worn 
out by decay, his attestation would stand for proof by a witness; but it must be immaterial 
how or by what means it lost its tenacity." 

That the attestation may thus, in all cases where the witness is unable to 
testify in person, be taken as evidence of the fact of execution is not doubted.1 

The matter of controversy has usually been merely the effect of such evi
dence, i.e. whether it should be givcn the force of a presumption or merely 
suffices as evidence to go to the jury (:post, §§ 2490, 2520), a matter not 
here involved.2 As to the specific facts to be taken as a part of the assertion, 
- delivery, presence, request. publication, and the like ,there is perhaps 
some room for doubt. ' 

Assuming that there is on the document an attestation-cZaU3e of some sort, 
it is generally said that the attestation is evidence of all the facts essential to a 
due execution of the document under the substantive law applicable to that 
kind of document.3 A few Courts have here and there hesitated in regard 

§ 1511. 1 Accord: 1846, Hitch ~. Wells. admitted; L. C. J. Ellenborough at first doubted 
10 Beav. 84, 89 (in this case "where one wit- whether the delh'ery of the bond by the de-
ness is dead, [andj another is not to be believed fendant as his deed ought not also to have 
[in denying attestation). and the third is an been admitted, or must not still be proved to 
i:.norant man whose recollection fails him. you entitle the plaintiff to a verdict; but upon 
must supply it [pUblication] by presumption ") ; consideration, "his lordship said, 8S the attest-
1895, Gillis I). Gillis, 96 Ga. 1, 23 S. E. 107; ing witness' handwriting was admitted, this 
1898, Thompson v. Owen, 174 Ill. 229, 233, might be taken as a presumptive admission of 
51 N. E. 1046; 1873, Kellum's Will, 52 N. Y. all he professed to attest and would have been 
517, 519 ("a mere failure of memory ;ju the called to prove"); 1834, Tindal, C. J., in 
part of the witnesses shall not defeat a will, Wright v. Tatham, 1 A. &: E. 3, 22 (" the pre-
if the attestat,jon clause and other circum- 8umption [is] that he witnessed all that the 
stances are satisfactory to prove its execu- law requires for the due execution of a will "). 
tion"). CANADA: 1843, Hamilton ~. Love, 2 Kerr 

So, too, from another point of view, the 243, 250 (on the facts); 1874, Hanlon's Will, 
failure of memory of an attester called to the 15 N. Br. 136, 140. 
stand eXClUles the party under the PrE-fened UNI1'ED STATES: Georgia: 1900, Under-
Witness rule, as if through death or the like wood "). Thurman, 111 Ga. 325, 36 S. E. 788 
his attendance could not be had (ante, § 1315). (the clause "raises a presumption that such 

2 Whether the attestation suffices under paper was executed with all the requisite legal 
the Quantity rule, requiring two 'Wit7le88eS not formalities") ; Illinois: 1895, Hobart t>. 
nece8sarily a/tuters, is considered post, § 2048. Hobart, 154 III. 610, 614, 619, 39 N. E. 581 

As to the sufficiency of the attestation, when (proof of handwriting preSUmes clue attesta-
the witness on the stand Jails to remember and tion); 1898, Thompson D. Owen, 174 Ill. 229, 
merely verifies by asserting that he would not 233, li1 N. E. 1046; 1889, Canatscy 11. Canat-
ha\'e attested without knowing the facts, see sey, 130 Ill. 397 (the testimony of one of the 
the cases cited ante, § 1315, and also compare witnesses, who identified his signature but 
§ § 747, 98. recollected nothing of the circumstances, held 

3 ENGLA!>'O: 1739, Croft D. Pawlet, 2 Stra. sufficient; Wilkin, J., diss.); 1909, Elston r. 
1109 (the attestation clause to a will said Montgomery, 242 Ill. 348, 90 N. E. 3 
nothing about the witnesses' signing in the the citation post, § 1513, n. 3); 1917, Hutchi-
testator's presence; and it was objected that son 'Il. Kelly, 276 Ill. 438, 114 N. E. 1012; 
"the hands of the witnesses could only stand 1919, Hart 11. Hart, 290 III. 476, 125 N. E. 366; 
as to the facts they had subscribed to"; but 1918, Flynn ~. Flynn, 283 m. 206, 119 N. E. 
the Court left it to the jury to say whether 304 (principle applied to signature by mark) ; 
there was "a compliance with all circum- 1919, Rupp ~. Jones, 289 Ill. 596, 124 N. E. 
stances [required]"); 1808, Milward v. Tem- 560; 1921, Jenkins v. White, 298 Ill. 502, 
pIe, 1 Camp. :;75 (debt on bond; the plaintifl' 131 N. E. 634 (even where one a! the witnesses 
put in a paper, signed by the defendant's at- testifies to nOll-performance of some· require-
torney, whereby the signature!' of the defend- ment); Iowa: 1898, Scott II. Hawk, 107 la. 
ant and the attesting witness to the bond were 723, 77 N. W. 467 (proof of handwriting is 
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• 

to its application to individual kinds of facts; but the principle as above 
stated is the orthodox one and is in general acceptance., It has commonly 
prool of due execution, even where the tcsta- ance with the requisitions 01 the statute"; 
tor signs by mark); 1902, Hull's Will, 117 here, that the testator's name was written by 
la. 738. 89 N. W. 979; Kentucky: 1829, Pate his express direction); 1847, Barr to. Gray_ 
1'. Joe. 3 J. J. Marsh. 113, 116; 1847, Chisholm bill, 13 Pa. 396, 399 ("his memory. in respect 
~. Ben. 7 B. Monr. 408. 410, 8emble: Maine: of it, was extinct. and he himself legllily dead; 
1920. Re Goodridge, 119 Me. 371. 111 At!. .,. his attestation would ha\'e stood for 
425 (attestation clause held sufficient, even proof by a 'fo'itness"; but in this case there 
though other evidence showed that it was in- was not such a failure of memory); 1856. 
correct as to certain non-essential facts of Barker to. McFerran, 26 Pa. 211, 214 (attes-
execution); Maryland: 1913. Conrades v. tation presumes "everything else necesaary 
Heller, 119 Md. 448, 87 At!. 28; 1917. Wood- to e3tablish the will"; here, that the testa_ 
stock College v. Hankey, 129 Md. 675. 99 tor's name was written by his express direc-
At!. 962; Massochusettao' 1853. Nickerson tion); 1858, Vernon v. Kirk. 30 Pa. 218, 224 
v. Buck, 12 Cush. 332, 342 (the signature is (like Greenough v. Greenough; attestation 
to be taken as .. put there for the purpose implies" that e"erything else necessary to 
stated in connection with the Signature ") ; give the instrument validity existed"; the 
Michigan: 1860. Lawyer v. Smith. 8 Mich. Court may treat this as a presumption to con_ 
411, 414. 423 (identification of his signature trol the jury); 1865. McKee v. White, 50 Pa. 
by the witness. sufficient to go to the jury) ; 354, 360 (like Greenough v. Greenough); 
Musissippi: 1857, Fatheree v. Lawrence, 33 1867. Kirk v. Carr, 54 Pa. 285, 290 (same); 
Miss. 585, 618; 1858. Nixon v. Portl!r. 34 1867, Leckey v. Cunningham, 56 Pa. 370. 
Miss. 697. 706; NdJraska: 1906. Robertson's 373 (" proof of attestation proves the will"; 
Estate, Nebr. ,1(;9 N. W.506 (witnesses' here, held to imply a signing in the witness' 
failure of memory); New Jersey: 1819, New- presence); 1868, Hamsher v. Kline, 57 Pa. 
bold t .. Lamb, 2 South. 449. 451 (an attesl.8- 3\17,402, semble: South Carolina: 1817, Pear_ 
tion-clause not 8Jji)dfying sealing and deliv- son v. Wightman, 1 Mill Con st. 336, 341 (pub-
ery. held not sufficient to show that a scroll- Iication may be presumed); 1831, M'Elwce 
seal was made before attestation; Southard, v. Sutton, 2 Bail. 128, 129 (attestation imports 
J .. diss.); 1858, Mundy v. Mundy, 15 N. J. "the testimony which the law presumes him 
Eq. 290. 293 ("the attestation-<:Iause ... is to gi"e"; "the proof of his hnndwriting after 
'prima facie' evidence of the facts stated in it ") ; his death established the deed as a true and 
1~72, Alpaugh's Will. 23 N. J. Eq. 507 (deatb genuine paper, on presumptions, 1st, that if it 
or non-recollection; "the attestation-clause had not been so, he would not have witne88Cd 
must be taken as true"); 1875, Allnire v. it, and 2d, that ;r he hnd been alive. he would 
Allaire, 37 N. J. L. 312, 325 ("proof of their have I!,iven all the evidence necessary to sup
signature will be evidence that what they port it"); 1839, Dawson v. Dawson, Rice 
attested in fact did take place"); 1876, Tap-Eq. 243, 254 (" Attestation is evidence of what 
pen v. Davidson, 27 N. J. Eq. 459 (similar); it professedly declares"; here an attestation 
1882, Turnure 11. Turnure. 35 N. J. Eq. 437, of signing and sealing was held not to imply 
440 (publication also, if recited, is presumed) ; delivery); 1840, Edmonston v. Hughes, Cheves 
1856. McCurdy 11. Neall, 42 N. J. Eq. 333, 7 81, 83 (the grantor's "signature, seal, and de-
At!. 1566; 1887, Ayres t>. Ayres, 43 N. J. Eq. livery are proved when the handwriting of 
565.569, 12 At!. 621; 1888. Elkinton 1>. Brick. the witne"lSCs is proved"); 1892, Re Broek, 37 
44 N. J. Eq.I54, 167, 15 At!. 391 ; 1892. Farleyv. S. C. 348, 353 (attestation presumes nil essen-
Farley, 50 N. J. Eq. 435, 439. 26Atl. 178; 1905, tial 'a~ts); St. 1839, Civ. C. 1922, § 5570 
Beggans' Will, 68 N. J. Eq. 572, 59 At!. 874; (attestation and testator's signature are' prima 
1906, Bogert v. Bateman, -- N. J. Eq. • facie' evidence "that the testator did execute 
65 At!. 238; 1910, Bioren ". Nesler, 77 N. J. the will in question in the presence of the \\;t-
Eq. 560. 78 At!. 201; New York: 1841, R~m- neSBeS thereto"); South Dakota: 1922, Hauer 
sen II. Brinckerhofi, 26 Wend. 325. 338 (attes- v, Hauer. S. D. ,186 N. W. 566; Ten-
tation-c1ause is "good presumptive evidence nessee: 1877, Beadles v. Alexander, 9 Baxt . 
• . • and SUfficient to prove the will, if not 604, 60:1 (attestation raises a presumption of 
refuted"; but see ib. p. 332); North Cara- the presence of testator); 1830. Crane v. 
lina: 1832, Crowell ". Kirk, 3 Dev. 356, selll- Morris, 6 Pet. 598, 616 (Story. J.: "[There 
ble: Oklahoma: 1916, Ballard's Estate, 56 arises) only a presumption of the due exeeu-
Old. 149, 155 Pac. 894; Oregon: 1902, Skin- tio;n of the deed from the mere fnet that the 
ner v. Lewis, 40 Or. 571, 62 Pac. 523. 67 Pac. signature of the witness is to the attestation 
951; Pennsylronia: 1847, Hays t>. Harden, 6 clause"); UII1/i: 1912, Butcher z>. Butcher. 
Pa. St. 409, 412 (attestation is .. , prima facie' Utah " 122 Pac. 397; Velillont: Gen. 
evidence of execution"; here, of the testator's St. 1917, § 3221 (the handwriting of the wit-
signing); 1849. Greenough v. Greenough, 11 nesses is usable "where the names of the wit-
Pa. 489. 498 (attestation presumes" compli- nesses are subscribed to a certificntll st:lting 
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been extended to imply an assertion of the maker's sanity.4 But it could 
not cover facts not ordinarily known to the attester at the time of execution.s 

§ 1512. Sa.me: Lack of Attestation-Clause is Immaterial, It cannot be 
material, for this purpose, that the signature is not accompanied by an at
testation-clallse expressly stating all the facts; for, in the first place, the sv)e 
object of the signature is to attest the facts of execution; secondly, the 
maker and the witness may not know these facts to be essential or may not 
suppose it necessary to state them in writing, although the facts have oc
curred; and, thirdly, experience teaches that, if heed were given to the con
trary possibility, more genuine and properly-executed documents would fail 
of proof than forged or improperly executed documents would be established 
by proof of the mere signature: 

1777, Lord M.4.NSFIELD, C. J., in Graft v. Lard Bertie, Peake, E\;dence, 72: "Dadley's 
[the deceased attesting-~;tness] hand is provcd as evidence of all he would have said if li,-
ing." 

1872, MCCAY, J., in Deupree v. Deupree, 45 Ga. 415, 443: "As a matter of course, the 
presumption is stronger or weaker according to any material facts connected with the 
case; and if it was recited, this would strengthen it. But it is a \,;se rule of law that such 
a presumption should exist. How many wiIIs do not come up for probate until many years 
after the execution of them! Sometimes thc ~;tnesses can only recognize their own hand
writing; sometimes they can only remember the fact that the testator signed, and perhaps 
only that they signed. Who was present, and all the other details, have passed from 
memory. To say that under slIch circumstances the \\;11 is not to be probated would be 
a death-blow to wills. . .. I only say that if the jury had been told there was a presump
tion of the presence of the testator •.. , it is possible they might have come to a different 
conclusiun [than they did here in finding against the will]." 

Such seems always to have been the rule in England; 1 and it obtains, with 

that the will waB executed as required in this 1848, Flanders v. Davis, 19 N. H. 139, 148 
chapter"); 1901, Claflin's Will, 73 Vt. 129, (attestation does not imply testimony to " 
50 At!. 815 (the attestation clause is evidence grantor's snnity). Compare the cases ('ited 
of due execution); l'irginia: 1799, Bogle ante, § 689 (attesting witncss qualified to speak 
1>. Sullivant, J Call 561, ~emble: 1846, Pollock to sanity). 
1>. Glassell, 2 Gratt. 439, 464, semble (attestn- • 1838, People r. McHenry, 19 Wend. 482. 
tion is evidence of a "compliance with all the 484 (where it appeared that the signature of 
circumstances"); Wut Viroinia: 1881, Webb the debtor was not in his handwriting, the 
II. Dye, 18 W. Va. 376,388 (attestation suffices proof of the subscribing witness' signature was 
to show all the requirements of execution) ; held not to imply that the person signing for 
1898, Thompson 1>. Halstead, 44 W. Va. 390, the debtor had a power of attorney). 
29 S. E. 991; Wisconsin: 1903, GilImor's § 11112. 11694. Dayrell 1>. Glascock, Skin-
Will, 117 Wis. 302, 94 N. W. 32: 1910, Haw- ner 413 (that a will-witness will not swear to 
kin80n v. Otway, 143 Wis. 136, 126 N. W. 683 execution, held, not fatal; "if proved to be 
(careful opinion, by Dodge, J.: applied to a his hand, and that he set it as a witness to 
signature by mark); 1912; Grant's Will, 149 the will, it is sufficient to satisfy the statute") , 
Wis. 330, 135 N. W. 833; 1922, Mare!h's 1736, Handsl1.James,2Comyns531 (theelause 
Will, Wis. ,187 N. W. 1010. did not recite tn(;;viinesses' signing in te!!t-ator's 

• 1904, More 1>. More, Ill., cited po~t, § 1512, presencl'; per Cun'am: "In case the witnesses 
n. 2; 1900, Stevens v. Leonard, 154 Ind. 67, La dead, .•• the proof must be circumstnn-
56 N. E. 27 ("The witness must be under- tial, and here are circumstances: 1. Three 
stood to attest, not merely the act of signing, witnesses have set their names, and it must be 
but aleo the mental capacity of the testator intended that they did it regularly; 2. One 
to sign"); 1830, Scribner to. Crune, 2 Paige witness was an attorney of good character, and 
147, 149 (attestation implies sanity); 1871, may be presumed to understand what ought to 
Sellars v. Sellars, 2 Heisk. 430 (same). Con- be done, rather than the contrary •.•• It 
tro: 1856, Baxter v. Abbott, 7 Gray 71. 82: being a matter of fact, was proper to be left 
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scarcely an exception, in all the American jurisdictions in whicb the question 
has arisen.2 

§ 1513. : (2) Must the or Identity also be other-
wile proved '1 It has often been contended that the signature of the maker 
also, as well as that of the attester, must be proved. This contention means 
in effect that another witness to the maker's signatt:re must be called; for 
(as has just been noted) the attestation is the attester's testimony to the fact 
of execution, i.e. the placing of the signature by the purporting maker. If, 
then, it is necessary to call a second witness to the maker's signature, this 
must be on the supposition that the testimony of the attestation, taken alone, 
does not go far enough in its implied or expressed statements. This is in
deed the ground upon which in part the above contention ]las been rested. 
It argues, first, that the attestation, while asserting execution by a person 
of a certain name, does not sufficiently identify that person with the party in 

to them (the ju~')"); 1737, Brice v. Smith, tator possessed testamentary capacity", and 
Skinner 539, Willes 1 (apparently, similar); that the execution and attestation were duly 
1844, Burgoyne ~. ShowIer, 1 Rob. Eccl. 5; performed; here one of the attesters was a 
1859, Thomas' Goods, 1 Sw. & Tr. 255; 1860, lawyer); 1907, Mead II. Presbyterian Church, 
Trott v. Skidmore, 2 Sw. & Tr. 12; 1890, Har- 229 III. 526, 82 N. E. 371 (1\I0re v. More fol-
ris v. J~night, L. R. 15 P. D. 170 (by two judges 10wed);.M ass. 1860, Ela v. Edwards, 16 Gray 
to one; a profitable case for study; Lopes, !l1, 97 (mere signature may suffice, if the tri-
L. J.: "The inference to be drawn in eascs buna! is "reasonably satisfied of the fact of II 
of this kind depends upon a number of eir- proper attestation from other sources and the 
cumstances peculiar to the cases in which they circumstances of the cnse "); 1865, Eliot 
arise"). v. Eliot, 10 All. 357 (preceding case approvcd); 

The following is apparently the only con- N. Y. 1S4:l, Chaffee v. Baptist M. C., 10 Paige 
trary expression: 1855, Roberts v. Phillips, 4 85, 90, 91 (" the fact of such compliance 
E. & B. 450, 457 (Lord Campbell. C. J.: may be •.• inferred from circumstances"); 
"What effect then arises from the entire ab- Or. 1903, Mendenhall's Will, 43 Or. 542, 72 
sence of 8 'testimonium' cia! e? A 'testi- P. 318, 73 Pac. 1033; Pa. 1865, McKee v. 
monium' clause not being indispensable, we White, 50 Pa. 354, 359 ("The name of the dc-
conceive that the absence of it would only mnke ceased v.itness stands for his solcmn declara-
a dift'<:lrence in the extrinsic e\idence which tion that it was executed as it appears; ••. 
would be required to prove that the witnesses in all such cases, tile proof of the signature 
had seen the testator execute the will and that by the witness proves the instrument"; here 
they signcd it with the intention of attesting h'~ld to imply the testator's signature, rc-
it at his request and in his presence"). qUl.st, etc.); R. I. 1852, Fry's Will, 2 R. I. 

I To the following cases, IIdd a {ew of those 88 (no attestation clause; 1111 elements of 
noted in the preceding section, where the doc- execution implied); 1909, NeweIl v. White, 
trine is apparently adopted to the prescnt ex- 29 R. 1. 343, 73 Atl. 798 (imperfect attesta-
tent: Ala. 1900, Woodruff 1'. Hundley, 127 tion clause; Blodgett, J., diss.); Va. 18:m, 
Ala. 640, 29 So. 98; Cal. 1898, Tyler's Es- Clarke t·. Dunnavant, 10 Leigh 13, 22, 30 
tate, 121 Cal. 405, 53 Pac. 928 (all the statutory (" all the necessary requisites (may be implied) 
requisites presumed); Del. 1838, Pennel v. . .. althOUgh the memorandum of nttesta-
Weyant, 2 Harringt. 501, 506 (attestation tion is ~ilent as to material ones"; Brooke, 
implies all necessary fornllllities; but not J., diss., except where the v.itnesses are un
ordinarily for a foreign will, where the re- available; see the quotation in the preceding 
quirements of ell:ecution may differ from those section); VI. 1855, Dean v. Dean, 27 Vt. 
of the forum); 1847, McDermott v. McCor- 746, 750 (thc signature, with no attestation-
mick, 4 id. 543 (signature as witness doe" not clause, is e\idcnce "of all those facts which 
imply all the requisites for a will, but docs he was required to attest"; but see the statute 
for other documents); Ga. 1872, Deupree quoted in the preceding scction); Wis. 1888, 
v. Deupree, 45 Ga. 416, 441 (see quotation O'Hogan's Will, 73 Wis. 78, 82, 40 N. W. 649 
supra); D. C. 1903, Kelly 1>. Moore, 22 D. C. {the signature only is bllfficient to show due ex-
App. 9, 25 (imperfect clause); lU. 1904, More eeution). 
t'. More, 211 III. 268, 71 N. E. 988 ("an in- But whether a genuine pruumption is 
ference arises, from the mere fact 01 attesta- raised by the signnture alone might be diC
tion, that the witnesses believed that the tea- lerently decided (post, § 2620). 
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the case. It argues, furthermore, from the point of view of policy, that a per
son might be bribed to make a false attestation to a forged maker's signature, 
and then to abscond, leaving it feasible to prove the document against a deceased 
person by establishing the attester's genuine signllture. These arguments are 
presented in the following passages: 

1833, B.-\ YLEY, B., in Whilcloclo:c v. Jlusgrorc, 1 Cr. & M. 520: "I have always felt this dif
ficulty, that that proof alone [of the subscribing witness' hand'writing] does not connect 
the defendant with the note. . .. What is the effect which, l\ith the gl'eatest degree of 
latitude can be given to the attestation of the subscribing witness? It is that the facts 
which he has attested are true, Suppose an attestation of an instrument which describes 
the person executing it as A. B. of C. in the county of York. Then the utmost effect you 
can give to the attestation is to consider it as establishing that A. B. of C. in the county 
of York executed the instrumcnt. But you must go a step further and show that thc de
fendant u A. B. of C. in the county of York, or in some manner establish that he is the per
son by whom the note appears to be executed. Now what does the subscribing witness 
in this particular case attest? Why, that this instrument was duly executed by a person 
of the name of Francis Musgrove. There may be many persons of that name, and if you 
do not show that the dcfendant is the Francis Musgrove who executed the instrument, you 
fail in making out an cssential part of what you are bound to prove. It is not sufficient 
for the subscribing \\itness mcrdy to prove that he saw the instrument executed. • . • 
Why? Because it is an essential part of the issue, which you are bound to prove, that the 
instrument was executed by the defendant in the suit. It seems to me, thercfore, on prin
ciple, that you must give some evidence of the identity of the defendant with the party 
who has signed the instrlUnent." 

1828, PORTER, J., in Dismukcs v. Ml13grove, 7 Mart. N. s. 58, 63: "The only case that 
can be readily imagined where this rule would produce hardships 'is that of a stranger, 
whose handwriting was little known, coming into the country and exacting obligations 
before witnesses who after his departure died. No gcneral ruIe can be laid down that l\;1I 
not do injury in some particular cases. But that ju~t spoken of, in our judgment, is nothing 
in comparison l\ith the danger that might result from sanctioning the other doctrine. The 
facility of proving any instrument under it is obvious. Whether forged or not, nothing 
more is necessary than to procure a non-resident of the State to put his name to it as a wit
ness; and thus, a paper false in itself might be established by proving nothing but the truth 
in a court of justice." 1 

These arguments may be answered as follows. As to the first, it is at least 
an objection which may equally be made when the attester is called to the 
stand; for he may have known A. B. to execute the document, but he may 
not know him to be identical with A. B., a deceased party to the cause. Fur
thermore, sameness of name is always some evidence, and perhaps even raises 
a presumption, of identity of person;:! so that his attestation-statement that 
A. B. executed the document is at least sufficient evidence of the identity of 
that and this A. B. As to the second argument, it is also equally, though 
not so strongly, available against an attesting witness on the stand; for it is 
equally possible, though perhaps more difficult, to bribe an attester to give 
false testimony on the stand to a forged maker's signature. Furthermore, the 

§ 11513. 1 Further expositions of the Slime 

notion will also be found here and there in the 
quotations in § 1320, ante; 8 good opinion is 

that of Gantt. J., in Plunket II. BOWman. 2 
McCord 139. 140 (1822). 

• P08t, § 2529. 
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supposed requirement merely asks that another witness be brought to testify 
to the maker's signature; yet a proponent who has bribed an attesting-witness 
and forged a maker's signature will presumably not lack the scruple and 
the means to supply a false witness to meet this additional requirement. 
J:;'inally, to fail to impose this requirement, merely relieves the proponent 
of an extra burden; it does not sanction his supposed forgery, and does not 
prevent the opponent, any more than before, from exposing the forgery, if it 
• 
IS one. . 

These answers to the above arguments on behalf of such a requirement 
are in part represented in the following passages: 

1808, MARSHALL, C. J., in J/urd-ock v. Hunter, 1 Brockenb. 135, 140: "If the plaintiff, by 
proving the death and handwriting of the subscribing witness, was only let in to prove the 
execution of the bond by other testimony, it would seem to be sufficient to prove the death 
of the subscribing witness and to identify his person by any other proof than that of his 
handwriting, as, for instance, that he was the only person of that name in a situation 
to render it probable that he could have attested the bond. [But] since it is not only nec
essary to prove the death, but to prove the hand\\Titing of the subscribing witness, it would 
seem that something further than the mere permission to establish the execution of the 
bond by other testimony was gained by this proof. This can only be the inlerence, which 
is dra\\l1 by the law, that if the person who attested the bond was present he could and 
would prove its execution. . ., It would seem, then, • . . that a naked case, standing 
singly on this proof, would be in favor of the plaintiff. But this evidence, which is merely 
circumstantial, may be met by other circllmstantial evidence. Whatever deducts from it 
may and ought to be weighed against it. It is therefore always advisable to support it 
by other testimony, if such testimony be in the power of the plaintiff. . .. The Court is 
inclined to the opinion that, in II case unsupported and unopposed by any other circum
stance whatevcr, this proof would be deemed sufficient to establish the execution of the 
bond." 

1838, NELSON, C. J., in Kimhall v. Davia, 19 Wend. 442: "It seems to me, if proof of 
the signature of the witness amounts to anything, it must be carried in the first instance 
as far as an acknowledgment goes; otherwise it affords no evidence of the execution at all, 
because so much is essential to make out what the face of the deed purports, or any prool 
of the execution by the grantor." 

These arguments, it would seem, should conclude us against imposing such 
a requirement as a general rule. The preferable rule is to allow the at
tester's signature to suffice, in the absence of special circumstances which 
might justify the trial Court, in its discretion, in exacting something more. 
At the same time, where the alleged maker is deceased (as in the case of 
wills), and therefore the counter-proof may likely be less available, it would 
be proper enough to insist on the present requirement. 

So far as concerns the state of the law in the various jurisdictions, the 
requirement has been by some Courts repudiated, by others sustained; and 
the jurisdictions are fairly divided on the question; except that statutes 
almost always sanction the requirement for 7cilhl.3 Of those jurisdictions 

• The rulinu8 in the various jurisdictions are been collected in one place, to avoid repeti
a8 follows; but the statutes, which in the case tion, ante. § 1320 (where they are involved in 
of wills often expressly prescribe a rule. have the rule of Preferred Attesting Witnesses); 
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sustaining the contention, some require, having respect to the first argument 
above noted, that other evidence of the maker's identity be offered; some 

the cases on the Presumption irom Identitll of him with defendant, and it appeared that the 
Name (post, § 2529) may also be profitably name was there a common one; further evi. 
consulted: dence of identity held as necessary; Parke, 

ENGLANP: ante 1767, Buller, Nisi Prius B.:" This point must be considered as settled 
171 ("Proof that one who called himself B. by the case of Whiteloeke 11. Musgroye"); 
executed is not sufficient if the witness did not 1841, Greenshields 11. Crawford, M. & 'V. 314 
know it to be the defendant"; said of a witness (bill drawn on "Charles Banner Crawford" 
on the. stand); 1779, Coghlan v. Williamson, and accepted "C. B. Crawford"; lu:·ld suf-
I Dougl. 93 (Mansfield, L. C. J., allowed proof ficient; Alderson, B.: "It is quite n different 
of both sienatures. but it docs not appear that question whether ... [proof of an attesting 
he required it); 1798, Buller, J., in Adam 11. witness' signature suffices); I agree that in 
Kerr, 1 B. & P. 360 ("The handwriting of the such a case there should he some additional 
obligor need not be proved; that of the attcst- evidence"). 
ing witness, when proyed, is evidence of every- UXITED ST.'TES: Federal: 1808, Murdock 
thing on the face of the paper; which imports v. Huntel", 1 Drockenb. 135. 139 (signature of 
to be sealed by the party"); 1790, Wallis the witMSS, usually enough; see quotation 
v. Delancey, 7 T. R. 266, note (bond exe(]uted s~]lTa); 1823, Spring v. Ins. Co.. 8 Wheat. 
abroad; Lord Kenyon, C. J., ruled that the 268. 283 (where both arc dead, other evidence 
handwriting of the obligor as well as of one of the signature of the patty is required); 
witness must be proved); 1817, Parkins 1830, Walton v. Coulson, 1 McLean 120. 124 
Il. Hawkshaw, 2 Stark. 239, HolrOYd, J. (an (not required, "in ordinary cases"); 1882, 
attesting witness liaw execution by a person Stebbins v. Duncan, 108 U. S. 32, 2 Sup. 313 
introduced 8S H.; held, further evidence ne('- (on ohjection that .. as the testimony to es-
:~::"lry); 1817, Bayley, J., in Nelson v. Whit- tablish its execution wus the proof of the 
.... I. 1 B. & Ald. 19, 21 (" If the attesting wit- handwriting of subs~ribillg witnesses. it was 
;:ep~ himself gave evidence, he would prove, not necessary to prove tile identity of the grantor", 
D!"I·oly that the instrument was executed, but the identity was then proved byothere\idence); 
-1,"" ';dentity of the person so executing it"; Alabama: 1887, Snider v. Burks. 84 Ala. 53 • 
. .",:: he required the samo when the attester's 56, 4 So. 225 (other evidence of testator's 
, .~nature was used); 1827, Page v. Mann, signature, not required for wills); 1897, Smith 
Moo. & M. 711 (the attesting witness' signature t'. Keyser, 115 Ala. 455, 22 So. 149 (v.itness' 
having been proved, evidence that the defend- signature sufficiont; here. a deed); Delaware: 
ants were the parties whose signature he had 1837, Layton v. Hastings, 2 Harringt. 147 
attested was held unnecessary; Tenterden, (v.itness ignorant of the maker's identity, 
L. C. J., would not follow Bayley, J., in Nel. but proving his own signature; proof also of 
son v. Whittall: "The practice has been the maker's handwriting, suffic!eut); Georgia: 
otherwise; ••. if I am wrong, I may be cor- 1849, Watt v. Kilburn, 7 Ga. 356, 358 (wit-
rected "); 1828, Kay v. Brookman, 3 C. &: P. ness' signature suffices); 1850, Settle 11. AlIi-
655, 556 (a powcr of attorney; Best. C. J.: 80n, 8 Ga. 201. 206 (same); 1861, Howard 
"It has been the uniform practice only to v. Snelling, 32 Ga. 195, 202 (other evidence of 
prove tho handwriting of the attesting witness, maker's signature, not required; but here the 
and I am of opinion that it is the most con· maker signed by mark); 1895. McVicker v. 
venient course"); 1833, Whitclocke tI. Mus- Conkle, 96 Ga. 584, 586, 24 S. E. 23 (proof of 
grove, 1 Cr. &: M. 520 (Exchequer; see quota- the maker's signature not neccssary; but the 
f,ion supra; other evidence of maker's identity policy of this doubted by Atkinson, J.; the 
req11ired; Bol1and, B.: "It is a question as maker's signature held necessary where it was 
to which eminent judges have certainly en- to be used merely as a standard for compari-
tertained different opinions. It seems clcar son of hands); 1914, Strickland v. Babco~k 
from the cnso of Wallis v. Delancey that Lord Lumber Co., 142 Ga. 120, 82 S. E. 531 (under 
Kenyon was of opinion that such evidence was Code 1895. § 5245, Code 1910, § .'5834, quoted 
ne<!essary; and it is clear that Lord El1enbor- ante, § 1320. n. 2, testimony to the si4tlling'or 
c ('...i1 had not made up his mind upon the sub- the handwriting of the maker is indispensable, 
jt;ct, because in Nelson II. WhittaJl he did not unless it be shown to be unattainable; here, 
take upon himself to say what would be. the on evidence only of the signature of one wit-
case if no evidence of identity had been given. ness. a \"erdict l\·as directed against the docu-
The opinion of Lord Tenterden was certainly ment); Illinois: 1851, Newsom tI. Luster, 
invariably the other way, and Lord Chief 13 Ill. 175 (" evidence of the handwriting of 
Justice Best acted on the same view or the BUb- both party and witnes.~ would be requisite" 
ject ns Lord Tenterden "); 1841, Jones 'D. for documents required by law to be attested) ; 
Jones, !) M. &: W. 75 (King's Bench; the at- 1895, Hobart v. Hobart, 154 Ill. 610, 615, 39 
testing witness testified to the maker's signa- N. E. 581 (whether the testator's signature 
ture "Huih Jones", but could not identify also must always be proyed, undecided); 
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require, having in view the second argument, that other evidence of the 
maker's signature be offered; some, again, require that evidence be offered of 

1009. Elston 1>. Montgomery. 242 III. 348.00 461, 4li7 (snme: here thc witncs~ was h foreign 
X. E. 3 (attesting witncsscs deel'asl·d, but purts): IS!!!!, J!lck~on I'. LegrllngC'. 1~ .Johns. 
signatures genuine, conflicting l'\"idC'ncl' n~ to :386, a,,9 (will: other e\'idellC'c of testator's 
the te"tutrix' handwriting. nn utwstatioll l'I:tuse signuture required) ; 1825, J:lcksun t·. Luquere, 
reciting due execution; the ju<igp's dir('ction 5 Co\\,. 221, 225 (snme); 11:128. J:wlison v. 
of u. \'erdiet (or tho prOpOlll'nt ",us held proper. Vil'kory, 1 Wend. 40U. 412 (same); IS:J3, 
uu thc ground thut the testatrix' orul nc- l\I'Phersou t'. lbthbou('. 11 Wcud. 9f). 119 (re-
knowledgmC'ut of a "ill in the witnl·,,;es' pro.;.. <)uirement rcpudiated for II dC'C'd); 183·1. 
!'uee is Il'gnlly sullicil",t. thnt t1l!'rcfure proof Jacksol1 ". Waldron, 1:3 "'end. 178, 197, Pl'r 
"f her signature's genuinencs:l is nut e~sential. 'fracy, SCII. (preecding ellse upprovcd); 18:!S, 
and that the Ilb:;(>l1ce 01 evidencl' Ileguth'ing Kimball to, DIl\'is. In Wend. 437. 442 (dced; 
tIl(! u('knowledgment rC(luired n dirccted "cr- requirement us to maker's identity repudiated; 
dirt; the ruling Oil the lust point is 110\'el. hut sec quotation 81/pra); 1840. s. c. Ilppealed. 
seems sound): 1!l15. O'Brien t'. Hhembe's 8. V. Brown v. J{imbnll. 25 ·Wend. 25!J. 270 
E~tatc. 2G!J III. 5\.12, 109 ~. E. IOH; 1919, 273 (Verpll1n('k, Sen., in cases where there 
Hupp ". Jones. 2S!J III. 596. 124 N. E. 560 wus "anything to rai~c a ('oullter-presnmption 
(affirming O'Brien t .. Rhembe's Estllte); In- of fraud or (1\'en of doubt ", required Ildditioll:ll 
dian,,: 182S. L'ngles ,'. Graws, 2 B1ackf. 191 e\'idcnce of eitllC'r the signature or of the idell-
(not decided): Iowa: IS!JS. S('ott t·. H!lwk. tity of the grantor; but whether he meaut by 
105 Ia. -i(i;'. i5 X. W. :.I(iS (l1ot dl'l'ided: will); "identity". the bearing of tIll' signed nume by 
Louisiana: IS2S. Dismukes r. Musgro"e, 7 the grantor. ur the gl'llntor's identit~, with 
:\Iart. s. ~. 5S. 60 (other eddl'Jlce of another person. was not stated; \\'alworth, 
IUllker's signature required); ls:m. Tagi- C .• and Edwards. Sen., thought proof of the 
asc!) v. l\Iolinnri. 9 LIl. 512, 521 (same; ex- witlle~' signature was suffieient; by 11 to 9 
f'('pt whcre the maker SignH by mark): 1837, the former opinion pre\'ailed); 1844, North-
Madison r. Zabriskie. 11 La. 247. 251 (same); rap ~. Wril(ht. 7 Hill 476, 493 (preceding case 
11;47. Hnrris.'. Patten, 2 La. An. 217 (appru\'- questioned); .Yorlit Carolillu: 1792. Nclius v. 
ing the preceding ('ases); 184!l, Rachal ". Brick('II, 1 Hay\\,. 19 (bond: other eddence of 
Rachal. 4 La. An. 500 (not required; preced- the maker's siJ(naturc required); 1793, Jones 
ing cll8es not noticed); 1850. ChalTe v. CuPP. v. Brinkle~'. 1 Hayw. 20, semble (bond: conlra); 
5 La. An. 684 (rc'luired; earlier cases followed 1798. In'ing v. In'ing. 2 Hayw. 27 (bond; 
with hesitation; rule not applied where the like the first rase); 1818. Stump t'. Hughes, 5 
obligor signs by mark); 1851, Smith ". Gib- Hay",. n3. /Jl'Inble (witness' handwriting. lind 
hall. 6 La. An. 684 (not clear); 1854. Wattles either grantor's handwriting or un admi~sion 
r. Conner. 9 La. An. 227 (required; cnrlier of signature, or the handwriting uf both wit-
cases followed); 1857, McGowan ,'. MeLaugh- ncsses, required); ,,"orlh Dakola: St. 1907, 
lin. 12 La. An. 242 (same); Maryland: 1800. ('. 139. p. 198 C" nor shall it be Ilermi~sible to 
Collins t·. Elliott, 1 H. &: J. 1 (signatures" of prove such instrument or eontraet in any case 

... the tcstator and of all the witnes--es", rl'quired by proof of the handwriting of said subscrih .. 
/" (or a will); 1864, Keefer v. Zimmerman, 22 ing witncss or witnesses ", but proof must be 

l\Id. 274 (St. 1825. e. 20. making it lawful not made as if there were no subscrihing witnesses; 
to call the nttesting witness, docs not make what this legislator douhtless meant and, 
proof of the grantor's signature preferable, nnd by the way. what queer whim induced him to 
allows proof of the witne,s' signnture as be- meddle in this particular tridality of the law 
fore); Missouri: 187-1. Gallagher v. De- of Eddenec'! would be expressed by in-
Iargy, 57 Mo. 29. 36 ("itness' hundwriting, no serting" alone" at the end of the quoted 
dispute as to identity, and direct testimony of dausc); Ohio: 1824, Clark v. Boyd, 2 Oh. 
execution; sufficient); ,Yew Hampshire: 1848, 280 (57) (" under proper circumstallces ... 
Cram v, Ingalls, 18 N. H. 613. 616 (for a mort- either mllY be sufficient "); 1858, Richards 
gage, where witnesses Ilrc required by law, the v. Skiff, 8 Ol!. St. 586 (other evidence not ro-
grantor's and both witnesses' sigllllturcB must quired): Pennsylvania: 1810. Clark t'. San-
be proved); New Jer,ycy: 11>32. Kingwood v. dcr~oIl. 3 Binll. 192. 196 (bill; other e\'idcnce 
Bethlehem, 13 N. J. L. 221, 22U (indenture of of the makcr's signature. suggested as desirable 
apprenticeship; other evidence of the maker's but not as settled law): Il>la, Hamilton '0. 
signature required); 1909. Worman v. Bey.. Marsden. 6 Binn. 45, 47, 50 (requirement re .. 
bert, 78 N. J. L, 176,73 At!. 529 (bill of sale; pudiated; here for a lease); 1815, Powers v, 
attesting witnesses' signatures Illone suffice: M'Ferrllll, 1 S. &: R. 44, 46 (requirement re-
Kingwood r. Bethlehem not nuticed; useful pudiated; here for 11 deed); 1847, Hays u. 
opinion); New York: 1800, Mott v. Doughty, Hardon, 6 Pa. St. 409, 412 (" [The witness' 
1 John, Cas. 230 (bond; the obligor's hand- signllture), when it is all that call be had, is an 
wliting need not be proved; here the witness equivalent of the witness' oath; and. being 
WPB dead); 1809, Sluby v. Champlin. 4 Johns. • prima facie' evidence of execution, it is not 
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either the one or the other; and there are more sub-varieties of rule. In 
England, there was for a long time a varying practice, until finally a require
ment apparently became fixed that other evidence of the maker's identity 
should be offered. In this countr~r, tile requirement, when an~' has been 
made, has usually been of other evidence of the maker's signature; though 
a few Courts have properly left the matter to depend on the circumstances of 
each case. 

Whether the attester's signature must be proved, or the mal.er's alone suf
fices, is a different question, involving the rule of Preference for Attesting 
Witnesses, and has been examined under that head (ante, § 1320). 

§ 1,1514. Attester may be Impeached or Supported like other Witnesses. 
Since the attestation is offered as testimonial evidence of the attester speak
ing at the time of attestation (ante, § 1505), his statement, though he him
self is not on the stand, may be impeached or supported as any witness' 
statements may be: 

1860, WHELPLEY, LT., in Boylan v. Meeke.., 28 N. J. L. 274, 294: "Whenever the attesta
tion is offered in evidence as proof of the execution of the instrument, any evidence which 
would have been competent against thp. witness, had he been sworn, "ill be competent to 
overthrow the force of his declaration offered in evidence instead of his testimony." 

(1) Thus his moral character as a witness may be impeached in the way 
(ante, §§ 920, 977) appropriate for an ordinar,r witness.) He may also be 

indispensable that it be followed by evidence witness' signature; here applied to an assign
of the halld\\Titing of the grantor, obligor. or ment; Plunket v. Bowman followed); 1859, 
drawer of a bill or note"; here applied to a Jonestl.Jones,12 Rich.1l6,120(precedingcase 
will); 1857, Transue v. Brown, 31 Pa. St. 92, approved); 1878, Lyons 11. Holmes, 11 S. C. 
semble same; 1868, Hnmsher v. Kline. 57 Pa. 42(). 432 (hnnd\\Titing of the two witnesses to 
St. 397, 402 (signnture of the witness, with evi- II maker signing by mark, held sufficient. with
dence of identity of the maker's name. suffi- out other e\idence of the mark, there being 
cient); South Carolina: 1798, Hopkins r. corrobomtiog evidence besides; Russell to. 
DeGraffenreid, 2 Bay 187, 192 (for a .. bond or Tunno not overruled. but regarded as not to 
deed", nnd here for a will, other evidence of be extended; here there was such additional 
maker's signature required); 1803, Turner e"idence as Russell 'D. Tunno required); 1892. 
11. Moore, 1 Brev. 236 (release; witnesses ab- Martin v. Bowie, 37 S. C. 102. 115, 15 S. E. 
scnt; proof of their handwriting held sufficient, 736 (deed; witness' proof of his own and the 
without proof of the obligor's); 1810, Shiver maker's signature, not enough; a singular 
v. Johnson, 2 Brev. 397 (\\itne3s' hand alone, novelty); Tennessee: 1850, Jones v. Arter
sufficient. even where the maker signs by burn. 11 Humph. 97, 103 ( .. the signature of 
mark); 1820, Bussey v. Whitaker, 2 N. & the testator, though not absolutely essentinl, 
McC. 374 (note signed by mark; subscribing ought to be superadded "); 1855, Harrel to. 
witness' signature, sufficient); 1822, Plunket Ward. 2 Sneed 610, 612, semble (other e\idence 
v. Bowmnn, 2 MeC. 139 (bond; signature of of the maker's signature not necessary, unless 
both witness and maker required for all docu- required to prove identity); Texas: 1878, 
ments); 1827, Sims 11. DeGraffenreid. 4 McC. Gainer v. Cotton. 4() Tex. 101, 118 (not clear). 
253 (deed; both required); 1840, Edmonston § 1514. I 1836, Doc v. Hnrrie, 7 C. & P. 
11. Hughes, Cheves 81, 83 (other e\idence of 330, Coleridge, J. (here for" the nttorney who 
the grantor's signature not necessary; "but prepared the will"; but the notion in the 
it is usual to prove his handwriting, and where Court's mind is evidently the general one); 
it can be done, itis safest and best to prove it ") ; 1868, Chamberlain v. Tormnce. 14 Grant eh. 
1841, Trammell 'D. Roberts. 1 MeM. 305, 307 U. C. 181, 184 (deed attempted to be proved 
(both required nt common law; here for a by thirty years' age); Me. He\,. St. HllG. c. 
note); 1858, Russell 11. Tunno, 11 Hich. 303, 87, § 135 (former testimony of deceased sub-
318 (other evidenL'e of the maker's hand writ- scribing witness, admissible in certain suits. 
ing or "something else to connect him with may be impeached like that of n living wit
the instrument", necessnry in addition to the ness); 1843, Lawless v. Guelbreth, 8 Mo. 139, 
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impeached by evidence of bia$ or interest,2 or of self-contradictimUi or incon
sistencies,3 or by other appropriate e,,·idence. 

(2) The party offering his attestation ma~r in turn endeavor to rehabilitate 
him, by evidence of his good character,4 or otherwise, according to the prin
ciples applicable to the corroboration and rehabilitation of witnesses (ante, 
§§ 1100-1144). 

142; 1903. Farleigh ". Kelley. 28 \\I.ont. 421. 
72 Pac. 756 C" the petitioner may not ha\'e 
the benefit of the testimony of the two wit
nesses ... without hlning sucl. witne8:!es 
Bubject to be discredited"; here. by bad repu
tation for honesty and integrity); 1842. 
Losee v. Losee. 2 Hill N. Y. 609. 611; 1854. 
State v. Thomason. 1 Jones L. N. C. 274. 
8emble; 1848. Harden 11. Hays. 9 Pa. St. 158; 
1820. Gardenhire 11. Parks. 2 Yerg. Tenn. 23. 

This is of course allowable where the wit
ness is on the stand: 1832. Vandyke t1. Thomp
son. 1 Harringt. 109 (a subscribing witnes.q 
who merely testifies to execution Dmy be im
peached). 

Compare the cases cited ante. § 68 (charac
ter of 0. third person alleged to have forged a 
will). 

s 1868. Chamberlain v. Torrance. 14 Grant 
Ch. U. C. 181. 184 (bias). 

S The authorities will be found antc. § 1033. 
because the question is complicated hy the sup
posed necessi~y of inquiring of the "itness be
fore pro\ing the inconsistent statement. 

c 18'-'1. Doe ". Walker. 4 Esp. 50. Kenyon. 
L. C. J. (deceased witnesses to a will; by the 
testimony of the survivor of three. the conduct 

• 

of all appeared fraudulent; the good character 
of the deceased two was admitted); 1829. 
Prm.is v. Reed. 5 Bing. ,135. 438 (deceased at
torney who had prepared the will and was at
testing "itness; good character received in 
support. after imputations cast upon it; Best. 
C. J.: "The two decisions which have been 
cited. one of them from no less an authority 
than Lord Kenyon. are clearly in point; I 
ha\'e repeatedly tendered such e\idence my
s!'lf in similar cases when at the bar; I ha\'o 
had it tendert'd 011 the other side and havo 
never objected; and the common practice 
of Westminster Hall has always been to re
cch'e it"; Park. J .• reaffirmed this. and Bur
rough. J .. referred to Doe~. Wood. unreported) ; 
1 ;84. Com. ~. Fairfield. Ms.ss .• Dane's Abr. c. 
84. art. 2. § 3. semble; 1838. People v. Rector. 
19 Wend. N. Y. 569. 580 (good character re
ceived. after imputations of fraud); 1823. 
Crous!' r. Miller. 10 S. &: R. Pa. 158 (same) ; 
1839. Braddee ~. Brownfield. 9 Watts Pa. 124 
(admissible; hut whether merely because he 
is deccs.sed. or not until his character is im
peached. or in what way it must be impeached. 
docs not appear). 
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§§ 1517-1561} BOOK I, PART II, TITLE II § 1517 

SUB-TITLE II (continued): EXCEPTIONS TO THE HEARSAY RULE 

TOPIC V: REGULAR ENTRIES 

CHAPTER LI. 

§ 1517. In general. 
§ 1518. History of the Two Branches 

of the Exception. 
§ 1519. Statutory Regulation. 

A. REOULAR ENTRIES IN GENERAL 

1. The Necessity Principle 

§ 1521. Death, Absence, etc., of the 
Entrant; Corporation Books; CIl.rricrs' 
Books; Bankers' Books; Hospital Books. 

2. The Circ11iostantia.1 Guarantee 
§ 1522. Reasons of the Principle. 
§ 1523. Regular Course of Business; 

(1) Business or Occupation. 
§ 1524. Same: English Rule; Duty to a 

Third Person. . 
§ 1525. Same: (2) Regularitv. 
§ 1526. Contemporaneous with the 

Transaction. 
§ 1527. No Moth'e to Misrepresent. 
§ 1528. Written or Oral Statement. 

3. Testimonial Qualifications, and Other 
Xndependent Rules of Evidence 

§ 1530. Personal Knowledge of En
trant; Entries by Bookkeeper, etc., on 
report of Salesman, Teamster, etc. 

§ 1531. Form or Lan~uage ofthe Entry; 
Impeaching the Entrant s Credit. 

§ 1532. Production of Original Book. 
§ 1533. Opinion Rule. 

B. PARTIES' ACCOONT-BoOKS 
• 

§ 1536. In general. 

1. The Necessity PrinCiple 
§ 1537. Nature of the Necessity. 
§ 1538. Not admissible where Clerk was 

Kept. 
§ 1539. Not admissible (or Cash Pay

ments or LoaIL9. 
§ 1540. Not admissible (or Goods de

livered to Oth,lrs on Defendant's Credit. 
§ 1541. Not admissible for Terms of 

Special Contract. 

§ 1542. Not admissible in Certain Oc
cupations; Corporation Books. 

§ 154:3. Not admissible for Large Items, 
or for Immoral Transactions. 

§ 1544. Rules not Flexible; Existence of 
Other Testimony in Specific InstlJ.nces does 
not exclude Books. 

2. The Circnmstantial Guarantee 

§ 1546. General Principle; Regularity 
of Entry in Course of Business. 

§ 1547. He!(u1arity, as affecting Kind of 
Occupation or Business. 

§ 1548. Samc, as affecting Kind of Book i 
Ledger or Daybook. 

§ 1549. Samc, as affccting Kind of Item 
or Entry; Cnslt Entry. 

§ 1550. Contemporaneousness. 
§ 1551. Book must. bear Honest Ap

pearance. 
§ 1552. Reputation of Correct and 

Honest Bookkeeping. 

3. Testimonial Qua.lifications, and Other 
Independent Rules of Evidence 

§ 1554. Party's Suppletory Oath; 
Cross-Examination of Party; Use of Books 
by or against Surviving Party. 

§ 1555. Personal Knowledge of Entrant; 
Party and Salesman verifying jointly. 

§ 1556. Form and Language of Entry j 
Abscnce of Entry. 

§ 1557. Impeaching the Book; Ot?-
poncnt's Usc of the Book as containing Aa-

• • m·sslODS. 
§ 1558. Production of Original Book; 

Ledgcr and Daybook. 

4. Present Exception as affected by 
Pa.rties' Statutory Competency 

§ 1559. Theory of Use of Parties' Books 
as Hearsay. 

§ 1560. Statutory Competency as Abol
ishing Necessity for Parties' Booksj Using 
the Books to aid Recollection. 

§ 1561. Relation of this Branch to the 
main Exception; Books of Deceased Party; 
Hooks of Party's Clerk. 
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§ 1517 EXCEPTIONS TO THE HEARSAY RULE [CRAP. LI 

§ 1517. In genera.!. To this Exception there are two branches. Histor
ically, they are separate, yet traceable to a common origin. Theoreticall;v, 
they are by no means identical, yet closely related in principle. 

The main branch has a legitimate and living place among the Hearsay 
Exceptions. The other branch (for parties' account-books) has no longer on 
the whole any justification for a separate existence, and remains only as a 
fixed tradition, surviving in a form more or less modified by statute, after the 
reasons for its establishment have passed away. The former involves a general 
exception in favor of regular entries made in the course of business (but int' 
England only in the course of a specific duty), the entrant being no longer 
available as a witness on the stand. The latter sanctions the admission of a 
narrower class of regular entries, i.e. made by a party to the suit, whether 
available as a witness or not . 

The history of the two branches of the Exception must be considered before 
examining the tenor and limitations of each. 

§ 1518. History of the Two Branches of the Exception.! (1) In England, 
(a) first, for partie8' books, there appears at least as early as the 1600s, a custom 
to receive the shop-books of "divers men of trades and handicraftsmen" 
in evidence of « the particulars and certainty of the wares delivered"j and 
this whether the books were kept b~r the party himself or by a clerk, and 
whether the entrant were living or dead. But there was more or less abuse 
of this evidence, in "leaving the same books uncrossed and any way dis
charged" and stilI suing for i:he claim. Moreover, the whole proceeding 
was also discredited as involving the making of evidence for one's self, for" the 
rule is that a man cannot make evidence for himself." In 1609, then, a 
statute,2 after reciting these considerations, forbade this use of parties' shop
books « in any action for any money due for wares hereafter to be delivered 
or for work hereafter to be done", except within one year after the delivery 
of the wares or the doing of the work, or where a bill of debt existed, or " be
tween merchant and merchant, merchant and tradesman, or between trades
man and tradesman", for matters within the trade.3 The higher Courts, 

§ 1518. I The history of the exception was sona, Lc·Prove, 1892-1905, Book IV, Sect. I, pari. 
first traced and expounded by Professor Thayer I, Ch. I, § I, Ch. II, § I, part II, Ch. I, § I, A) ; 
in his Cases on Evidence, 1st. cd., 471, 506, 516. c.o. in 1575, "ad fraudcm occasiones toIlendaB, 

I 1609, St. 7 Jac. I, c. 12, continued by St. aromatnriorum libris ultra tres annos fides in 
3 Car. I, c. 4, § 22; St. 16 Car. I, c. 4; Rev. St. judiciis ne habeatur", ctc.; in 1582, .. s'abbi da 
I, 691. dare intera fede in giudizio insino alia somma di 

It would seem, however, that this English 10 scudi." 
statute was merely falling in with a movement 3 That this statute was regarded as limiting a 
which had for a gcneration been procceding, all usage before unlimited, may be inferred from 
along the line, in other headquarters of the the following passnge: Isaac Disraeli, Curios-
mercantile world. The precise features of the ities of Literature, ""01. III, p. 362, Boston cd. 
statute, namely, exclusion of mercantile books of 1858 (in "The Philosophy of Proverbs") : 
from evidence above a certain sum and beyond .. A member of the House of Commons, in the 
a certain time, are found in numerous Italian reign of Elizabeth, made a speech entirely com-
and French ordinr.nces of the same epoch, posed of the most homely proverbs. The sub-
several of which dated between 1575 and 1609 ject was a bill against double-payments of 
(Pertile, Storia del diritto italiano, 2d ed., 1900, book-debts. Knavish tradesmen were then in 
vol. VI, pt. 1, pp. 421,423; Bonnier, Trait6 des the habit of swelling out their book-debts with 
preuvC8, cd. Lnrnaude, 5th ed., 1888, § 779 : Le5- those who took credit, particularly to their 
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§§ 1.517-15611 REGULAR ENTHIES: HISTORY § 1518. 

applying the principle that a man cannot make evidence for himself, ultimately 
made this exclusion complete, by refusing to recognize these books at all, 
after the expiration of the year.4 In the lower courts, it is true (the Small 
Causes Court of London and provincial Courts of Request, succeeded by the 
County Courts), where the jurisdiction was limited to small claims, the use 

. of these books continued to be a common practice, in many if not in all,5-
where indeed the general rules of Eyidence were perhaps, in the absence of 
counsel, more or less relaxed. But, apart from this local usage, the books of 
party ceased after the 1600s to form the subject of a hearsa:-, exception at 
mon law in England. They came in again only under statutory rules of the 
late 1800s.6 . 

(b) Ne}..i, however, for third persons' books, it appears that before the en 
of the same centur~' of the aboye statute (1600) the entries of a deceased clerk 
(even a clerk of a party) began to be admitted, on a principle distinctly that 
of the preceding Hearsay exceptions (ante, §§ 1421, 1422), necessity and 
trustworthiness. At that time there was hardly a conscious and definite rec
ognition of the scope of the Hearsay rule (allte, § 1:364), but the idea was the 
fundamental idea of its exceptions. The admission of these books was treated 
as anomalous, and it was directly understood that their use, though affording 
some concession to parties, was an essentially different thing from the use of 
books kept by a living party himself. The ca:;es begin with the 1700s; 7 Price 
v. Lord Torrington is the one most frcquentlJ' taken as the landmark of the rule. 
The attitude of the Courts at this time may be gatllCred from the following 
language of Lord Chancellor Hardwicke, in 1750, in Lefebure v. Worden: 

"It must be admitted that by the rules of evidellC'e 110 entry in a man's own books by 
himself can be evidence for himself to prove his demand. So far [neverthelessJ the Courts 
of justice have gone (and that was a gooc way, and perhaps broke in upon the original 
strict rules of evidence), that where there was such evidence b~' a servant known in trans
acting the business, as in a goldsmith's shop by a ('ashier or bookkeeper, such entry, Slip

ported on the oath of that servant that he used to make entries from time to time and that 

younger customers. One of the members who matio Legum Ecelesiasticarum, tit. 'De fide', 
began to speak' for very fear shook', nnd stood c. 5. 
silent. The Ill'n'OUS orator was followed by a 4 Crouch 1'. Drury. 1 KC'ble 27 (1661); Smart 
blunt and tl"ilC lepresentative of the framed v. Williams, Comb. !?-1i (109-1); Glynn 1'. Dank 
governor of Barataria, delh'ering himself thus f,f England, 2 Ves. :l'i (1750); Lefebure t'. 
-' • It is n'lW my chance to speak something. Worden,2 Ves. 54 (1750) ; Digby 1>. Stedman. 1 
and that without humming or hawing. I Esp. 328 (I795); Sikes 11. !l.IarshnIl. 2 Es». 705 
think this law is a good lnw. Even reckoning (1798). 
makes long friends. As far goes the penny as 'Thayer. ubi supra. 'ex relatione' an Ellg-
the penny's master. "Vigilantibus non dor- lish judge (Thomas Hughes). 
mientibus jum subveniunt." Pay the reckon- a Sec the quotations 'in the next section. 
ing over-night, and you shall not be troubled if! Meantime, it is true, there was some recogni-
the morning. If ready money be .. mensura t.on in chancery practice: 1828, L. C. Hart. in 
publica ", let every one cut his coat according to Kilbce v. Sneyd. 2 Moll. Ire. 186, 196 (used by 
his doth. When his old suit is in the wane. let the Chancellor" to inform his mind, although 
him stay till that his money bring a new suit in perhnps not nbsolutely to govern his decision "). 
the increase.' (Townshend's' Historical Col- 7 Pitman to. Maddox, 1 Ld. Ra) m, 722 
Il'ctions', p. 283.}" (1698-99); l'rice v. Lord Torrington, 2 Ld. 

The practice of receiving the books ap- Raym. 873 (1703); Sir Biby Lake's CaRe. 
pears considerably earlier in England, in the Theory of Evidence, 93 (1761); Glynn 1>. Dunk 
ecclesiastical Courts at least: 1552, Refor- of England, supra; Lefebure D. Worden, supra. 
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he made them truly, has been read. Further, where that servant, agent, or bookkeeper has 
been dead, if there is proof that he was the servant or agent usually employed in such busi
ness, was int:"lIsted to make such entries by his master, [and) that it was the course of trade, 

on proof that he wns dead and that it was his hnnd\niting, such entry has been read 
(which was Sir Bibly Lake's Case). And that was going a great way; for there it might 
be objected that such entry was the same as if made by the master himself; yet by reason 
of the difficulty of making proof in cases of this kind, the Court has gone so far." 

The admission thus far made covered only the books of the clerk of a party. 
But already there were instances foreshadowing a wider principle. In sev
eral rulings, books regularly kept by third persons then deceased had been 
admitted, his death and the regularity of the book being more or less ex
plicitly recognized as the grounds of admission. S Finally, in 1832, in Doe v. 
Turford,9 following one or two minor cases, the doctrine was placed on a firm 
footing, and the general scope of the exception was recognized. It was under
stood to cover all entries made" by a person. since deceased, in the ordinar~' 
('ourse of his business", whether a person wholly unconnected with the parties, 
or the clerk of a party, or the party himself; and it is this general exceptio 
that to-day is universally recognized. 

(2) The histor~' of the doctrine was widel~· di.Ii'erent in the United States. 
(a) For parties' books, the English statute of 1609, or a similar one, for 

parties' shop-books, was in force, to a considerable extent, in the Colonies. 
In the Plymouth Laws, as well as in the later laws of Massachusetts, Connecti
cut, and other.New England States, the use of parties' account-books was 
limited, but still authorized by statutes; a special action of "book-debt" 
was in some places authorized.lO In New York and New Jersey the use seems 
clearly traceable to Dutch practice,ll which however did not vary in essentials 
from the English. In most of the jurisdictions (though not in all) the party 
was allowed and required to verify the accounts by a "suppletory" oath; 
but in all jurisdictions, though there were practically no limitations of time 
(as there were in England) to the use of the books, there were many restric
tions as to the kind of business, the kind of transaction, and the like, which 
rested on the same distrust of a party's own evidence and seriously limited 
the use of the books. But It cardinal feature of the attitude of the Courts, 
peculiar to the United States, was that the evidence was treated on the same 
grounds already set forth (ante, §§ 1421, 1422) as underlying the Hearsay 

8 Smart v. Williams, Comb. 2·17 (1694); 
Woodnoth r. Lord Cobham, Bunbury 180 
(1724); Sutton v. Gregory, Peake's Add. CIIS. 
150 (1797). 

, 3 B. & Ad. 890. 
10 These statutes for the New England Colo

nies, will be found quoted or cited in Thayer, 
ubi 81lpra, 506, 515. To those citations ndd, for 
North Carolinn, St. 1756, and for South Cnro
linn, St. 1721 (post, § 1519). These early 
stntutes are not here set out, because nothing 
turns upon their wording; for either (as in New 
England) the statutes have fallen into deaue-

tude and the rulings of the Courts since the 
Revolution have become the souree of the lnw, 
or (as in North Cnrolinn) a modern statute has 
superseded the early one. 

II This is pointed out by Mr. Justice Chllrles 
P. Daly, the learned historian of New York, in 
his Historv of the Court of Common Pleas, in • 
1 E. D. Smith xxx; also in 4 id. 397. Possibly 
(on the lines suggested by Mr. Douglas Camp
bell, in his Puritan in England, Holland, and 
America) the English usage of Elizabeth's time 
was itself learned from the Duteh merchants. 
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exceptions generally, the principles of necessity and of a circumstantial 
guarantee of trustworthiness. The necessity was the fact that so many 
small traders, in the then condition of the country, keeping no clerk, and 
being as parties incompetent to take the stand, were totally bereft of an~' means 
of proof except their own extrajudicial statements in these books (post, § 1537). 
The guarantee of trustworthiness was that which we now recognize in the regu
Jarit~· of the entries (post, § 1522). 

What is to be noticed, then, is that the books were received practicall.y 
on the footing of a special Hearsay exception. By keeping in mind that the 
party was unavailable as a witness for himself, and that there was thus a 
necessity for using his past, extrajudicial, i.e. hearsay statements, that in 
short the judicial attitude was the same to this as to ordinary Hearsa~' 
exceptions, it is easy to follow out the rationalized form , .... hich this branch 
of the exception took, a form usually, but incorrectly, regarded as merely 
arbitrary. 

(b) For third persons in general, at that time (i.e. up to the earliest part 
of the 1800s) no other exception of the sort appears to have been recognized 
in the United States, that is, there ,vas no using of regular entries except 
this limited use of a party's shop-books.12 But a knowledge of the doctrine 
of Price v. Lord Torrington (1703) seems to have been then brought about 
by the English decisions of Pritt v. Fairclough 13 and Hagedorn v. Heid,14 
rendered in 1812 and 1813; and shortl~· after this time two well-considered 
rulings, following these authorities, established on a firm footing the large 
and general principle of admitting regular entries b~' deceased persons, the 
cases of Welsh v. Barrett,15 in l\Iassadmsetts, in 1819, and Kicholls v. Webb,16 
in the Federal Supreme Court, in 1823. In these two decisions the Exception 
found a recognition entirely independent of the use of parties' books; and it 
was only in the course of time, especiall~' through Professor Greenleaf's treat
ment in his work on Evidence, that the two branches of the exception became 
associated and their analogy recognized. When this relation came to be ap
preciated, certain difficulties had to be solved; for example, one of the ques
tions presented to American Courts was whether the books of a deceaseo 
or an absent party should be treated according to the parties'-books doctrine 
or from the point of view of the broad and inclusive exception admitting 
J'egular entries of deceased persons generall~·. Another and analogous ques
tion was the place to be assigned to books kept by a deceased clerk of a 
part~'. These questions concerning the delimitation of the two divisions 
still trouble the waters of precedent . 

.. The following belongs under the older 
tradition: 1792, Lewis ~. Norton, 1 Wash. Va. 
76 (entries in the appellee's" store-books, which 
were proved to be in the handwriting of onc of 
the appellee's Dookkecpers, then dead". ad
mitted). 

II 3 Camp. 305. 
11 3 Camp. 377. 

u 15 Mass. 380. 
IS 8 Wheaton 326. There were one or two 

earlier cases, such as Clarke v. Magruder, 2 H. 
& J. 77 (Md .. 1807),andSterrettv. Bull, 1 Binn. 
237 (Pu .• 1808); but the former two were those 
chielly esteemed by other Cuurts in establish
ing thc doctrine. 
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B~' these stages the two parts of the Exception reached their present 
de\'elopment in England and in the United States. In will be seen that in 
England there now exists (apart from statute) onl,Y thc broad principle ad
mitting regular entries of an~' sort b~' deceased persons generally; while 
in the United States thcre have grown up two branches, one, the same 
general principle, the other, an analogous principle covering parties' account
books only. 

§ 1519. Statutory Regulation. The main branch of the Exception reg-
lilar entries by persons deceased or the like has seldom been intentional1~' 
dealt with in statutes. But the branch nppIicable to parties' books has bel'1l 
in many jurisdictions the subject of legislation,l 

§ 1519. J The ~t:'t,utes fa books of II cor
poration arc noted ante. § 1074, 

ENOloAND: 1883, Rllle~ of Court, Ord. 
XXX, enacted ~894, Rule; (" On tlw hearing 
of the summons, the Court or judge limy order 
that e\·idence of IIny partkular fact. to be 
specified in thc vrdcr, shall be givcn . . . hy 
production of documents or cntries in books, or 
by copies of documcnts or en trie~ or othcrwise 
as the Court or judge may direct "); Ord. 
XXXIII, Rule 3 ("The Court or judgc", in 
directing an account, "lJJlll' direct thnt in tak
ing the account, the books of accouut in which 
the nccounts in question h"\'e been kept shall 
be wken as • prima facie' e\'idcnce of the tmth 
of thc mntters therein contained "); ISm, St. 
42 Vict. c. 11. Bankers' Books E\'idl'nce Ar:t, 
t 3 (entries in II "banker's book" are U, he 
, prima facie' (!\'idence of .. the mutters. trans
actions, and accounts therein rccordcd "); § 4 
(provided the book "was at the time of making 
thc entry cne of the ordinury books of the bank, 
lind that the entry WIIS made in the usual lind 
ordinary course of business. lind that the book 
is in thc custody of the bank "). 

CANADA: Dam. R. S. won, c. 146, Cr. C. 
§ 984 (in proving the age of 11 young pcrson. on 
corwin charges, .. any entry or record by an 
incorporated society or ita ufficers having had 
the control or care" of the person about the 
time of his being brought to Cnnada, is ndmis
sible, if made before the offence committed) ; 
Alberta: Rules of Court 19J4, No. 294 (direct
ing an account; like Eng. Ord. 33, Rule 3); 
Briti8h Columbia: Rev. St. 1911, c. 53, § 89 
(in actions in 11 county court for a demand not 
for tort and not exceeding S250, the judge" on 
being sa timed of their gcneral correctness" 
may rcccive in cvidcnce" the books of the plnin
tilT", or for a paymcnt or set-off or countcr
claim, those of the defendant); Rules of 
Court 1912, No. 382 (like Eng. Ord. 33, R. 3) ; 
Manitoba: Rev. St. 1913, c. 44, § 138 (in any 
action ill county courts "for a debt or do
mand. not being for tort. the judge, on being 
satisfied of their general correctness, mllY 
receive in evidence the books of the plain
tiff" , or. for n set-off or counter-claim or 

payment. tho books of the defendant) ; New 
Brunlm"ick: Consol. St. 1903, c. 112, § 177 
(on n reference, .. the books or writings of 
either party, or of nny person or pnrty rcpre
scnted by him or under whom he daims, may 
also be used in evidence for or against the pnrty 
producing them "); c. 12;, § 38 (on nn issue al! 
to the estate of u decensed person, .. entries in 
the books of accounts of such deceased persons 
shall on proof of thcir being in the handwriting 
of the decellsed or of a clerk who is decollsed" 
be admissible and be 'prima fllcie' proof, if the 
Court is satisfied" that they were made in the 
ordinary course of business "); 1906, Anderson 
". Anderson, 3; N. Br. 432 (certain entries in 
the account-books of a decellsed grantor, ad
mitted, under St. J895. e. 16, Consol. St. 1903. 
c. 12;, § 38); NelL/ound/and: Consol. St. 
1916, c. 83, Ord. 30, R. 3 (parties' books of 
account, lldmi3sible in certain cascs); c. 92. 
§§ 2-6 (entries in bankers' bOOKS made admis 
sible, on certain conditions); 1900, Mare v. 
Winter, 8 Newf. (Morris & Browning) 388 
(action by n bank-trustee for b..'\lance due from 
II customer; the bank's books of 1882-1892. 
verified by the COI'mer bookkeeper, admitted) ; 
Not'll Scotia: Rules of Court, 1900, Ord. 32, R. 
3 (in directing an account, the judge may direct 
thnt "the books of account in which the ac
counts in question have been kept shaH be taken 
as • prima facic' evidence", with liberty to 
object); 1905, Carstens v. Muggah, 37 N. S.-. 
361 (supplie~ of m .. .,at; plaintiff's books of a('
count not admitted; no authority cited) ; 
Ontario: Rev. St. 1914, c. 63, § 119 (division 
courts: in money actions not exceeding $25: 
"the judge on being satisfied of their general 
correctness, may receive the plaintiff's, defend
ant's, or gllrnishee's books us evidcnce ") ; 
Prince Edu'(lrd Island: St. 1889, § 52 (" Proof 
of the handwriting of any clerk, shopmnn, or 
servant, or other person, of /lny entry in any 
original book of entry, and mude in the 
ordinary coun;e of business, stnting the delivery 
of goods, the payment of money, or the perform
ance of labor", shnH be evidence thel'cof, "in 
thc a bsencc from this Provint'l! of such clerk". 
ctc .• as jf he were dead); Yukon: Consol. Ord. 
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In England this legislation has merely restored, in broad and indefinite 
language, something of the usage which for two centuries had ceased to be 
a part of the common law. In the New England States. the original colonial 
statutes fell into desuetude, and the practice was perpetuated by judicial 
rulings. But in some of the Southern States new statutes from time 
to time re-stated the terms of the rule; ancl in the legislation of 

1914. c. 41:>. Hule 2-15 (Iikl' X. Sc. Ord. :32, 
H.3). 

U:''1TED STATES: ..tlalHlma: Code 1907, 
§ 3975 (" The original entries in the books of 11 

physician nre e\'idence for him in nil uctions 
brought for the recovery of his medical services, 
that the tiCn'icl's were rendered, unless the de
fendnnt in open l"ourt deny on oath the truth of 
such en tries, but the physit-ian is required to 
prove the value of such serdccs"; a denial by 
the opponent's representative may be on belief 
only); § 3976 (" Books of accollnt kept by a 
deceased executor, admini~trator, guardian, or 
trustee, or entrieR or mcmomnda mude by him 
in the courtiC of business or duty, lire admissibll' 
e\'idence; nnd if such book or memoranda be 
lost. a copy thereof, supported by t.he oath of 
the person making it, i~ udmissible e\'idence ") ; 
§ 4003 ("The books of account of uny merchnnt. 
shopkeeper. physician, blacksmith, or other 
person doing a regular busine~s and keeping 
duily entries thereof, muy be admitted in e\'i
dence as proof of such accounts upon the fol
lowing conditions; (1) That he kept no clerk, 
or else the clerk is dead or otherwise inac
cessible, or for any other reason the clerk is 
disqualified from testif~;ng. (2) Upon proof 
(the purty's onth being sufficient) that thl' 
book tendered is his book of original entries. 
(3) Upon inspection by the court, to see if the 
books arc free from lillY suspicion of fraud ") ; 
Arizona: Rev. St. 1913, Civ. C. §§ 1756-
1758 (books of account; like l\Iinn. Gen. St. 
1913. §§ 8437-8439) ; 
Arka7!8lU: Dig. 1919, § 4134 ("The regular and 
fairly kept books of original entries of a de
censed merchnnt or regular trader, or uny per
Bon keeping running accounts for goods, wares, 
merchandise, or other property sold or lubor 
done, accompanied by the affida\'it of the 
executor or administ.rator of such deceased 
person, or some creditnble person for him, set
ting forth thnt they urc the books or accounts 
of his testator or intestate, shull be c\'idence to 
churge the defendant for the sum therein 
specified, subject to be repel/cd by other com
petent testimony"); § 4135 ("To entitle the 
party to introduce such e\·idence. hl' must first 
estnhlish, to the satisfaction of the Court, thut 
the testator or his intestate hnd the reputation 
of keeping correct books"); § 4136 (statute 
not to apply to "hawkers or peddlers"); 
Cali/omia: C. C. P. 1872, § 1946 ("The 
entries und other writings of n decedent, made 
at or near the time of the trunsaction and in a 
position to know the fucts stated therein, may 

h" reud :IS 'prima fac'it:' c\'idence of the fucts 
~tated therein, .. : 2, when it [the entry) wns 
made in a professional CIIIJucity, und in the 
ordinary ('ours\! of pr .. fessional conduct; 
3, when it was wade in the periormance of a 
duty specially enjoined by law"): § 1947 
( .. Whell 11lI elltry is rC'penlC'd in the regular 
cour~e of IJUsine:;:" one being copied from Imother 
at. or near till' time of the trunSlIl'tion. all the 
entries arC' cqually rC'j(llrded as originub ") ; 
Colorado: Compo L. 19:!1, § 6557 (when in any 
civil IlCtion .. the claim or defentiC is founded on 
a book account, any party or interested person, 
IIssocia tion or company may testify to his or 
their al"coullt·book and the items therein con
wined; tha t tIlC same is a book of original 
entries, and thut the entries therein were made 
by himself or his employe and arc true lind 
just, or thnt the sallw were made by n deceased 
person, 0.' by a disintl'rested person. a non
residellt of the Rtnte lit the time of a trial, and 
were mnde by such employe, decensed or non
resident person in the usu:;.1 course of trude, and 
of his duty or employment to the party so testi
fying ") ; 
('olmee/jellt: Gen. St. 1!)02, § 981 (" In all 
actions for II book debt. the entries of the 
parties in their rC'specth'e books shall be ndmis
~ible in e\'idence"; and the defendant may 
ha\'e an order for oyer before pleading); 1904, 
Handy t'. Smith, 77 Conn. 165, 58 Atl. 694 
(statute npplied, without noting the specific 
point invoh'cd); the statute concerning actions 
for book debt docs not uppear in Gen. St. 
1918; St. 1911, c. 175, p. 1438, Aug. 9. § I, 
Gen. St. 1918, § 5737 (in cl\;1 cnses where a 
party has become unable to testify hecnuse of 
.' incurable sickness, failing mind, old nge. 
infirmity, or senility", or insnnity, "the entries 
und memornnda of such pnrty, mnde while 
~nne, relevant to the matter in issue, may be 
received as evidence"; receivable also in favor 
of one claiming under such persoll insnne, etc. ; 
the trial Court to determine the applicability of 
this role) ; 
Dc/au'are: Re\·. S1. 1915, § 4226 (a "book of 
originnl entries, regulnrly and fairly kept", 
offered with plaintiff's oath or affirmation, is 
ndmissible to churge the defendant" with the 
sums therein contained for goods sold nnd de
livered, and other matters properly cha:ge
able in an account", or is admissible. with de
fendnnt's outh or affirmation. to establish a 
set-off; "cash items arc not properly so charge
able"; "provided that the party proving his 
book of original entries shall be subject to cross· 
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many Western States this part of the exception was also embodied in 
statutes. 
examination tou~hing the SlIme nnd the entries in 'evidence only under the following circum-
therein and the transactions to which such stances,... First. the books must show u 
entries relate ") ; con tinuous dealing with persons generally. or 
Florida: Rev. G. S. 1919. § 2i38 (" In all suits se"eral items of charges at ditTerent times 
the shop-books and books of account of eitlwr against the other party in the same book ')r I'Ilt 
purty, in which the charges and entries shall of books; Second, it must be shown, hy the 
have been originally made, shall be admissible party's oath or otherwise, that they nrc hiA 
in e\'idence in fnvor of such party", the jury to hooks of original entries; Third, it must he 
judge of credibility) ; shown in like mnnner thnt the charges were 
Georgia: Rev. Go de 1910, § 5iG4 ("The books mnde at or nenr tbe time of the transaction 
of account of any merchnnt, shopkeeper, physi- therein entered. unless sutisfnctory rensons 
cian, blackemith, or other person doing a reg- oppear for not making such proof; Fourth, the 
ular businel!8 and keeping daily entries thereof. charges must also be verified by the party or 
may be admitted in evidence as proof of such the clerk I'\'ho mnde the entries. to the etTe"t 
accounts, upon the following conditions: that they believe them just and true. or a suffi-
1. That he kept 1I0 clerk. or else the clerk is dent reason must be given why the verification 
dead or otherwise inaccessible. or for any other is not mnde; Any loose leaf or card or other 
reason the clerk is disqualified from testifying; form of entry which may be in usc in the orcli-
2. Upon proof (the party's oath being sufficient) nary course of business by the party seeking to 
that the book tendered is his book of original prove an 1I<:('ount IIgai"st. another. and shall 
entries; 3. Upon proof (by his cuetomers) thnt ha\'e heen propcrly identified as being the 
he usually kept correct books; 4. Upon in- originul ent~y of such account shall be admitted 
spection by the Court. to see if the books are as competent e\'idence for the purpollC of pro\,-
free from IIny suspicion of fraud "); St. 1910. ing such account by deposition or in open court. 
No. 309. p. 5i. July 28 (amending Code 1895. and it shall be competent for any person whose 
§ 5182. Hev. C. 1910. § .5i64. by inserting. after duties in the ordinary course of such business 
"blacksmith" the words "farmer. dairyman. require a personal knOWledge of the records (If 
planter") ; Bueh business. to vetify such IIccount or make 
Idaho: Compo St. 1919. § 796i (like Cal. C. C. deposition or testif~' in open court \\;th regard 
P. § 1946) ; to any matters pertaining to such records. In 
IUinou: Rev. St. 1874. c. 51. § 3 ("Where in all cases where depositions are taken by either 
any ch;1 action. suit. or proceeding. the claim method pro\;dcd by law. outside of the county 
or defense is founded on a book account. any in which the case is for trial when books of ae-
party or interested !Jerson may testify to his count lire competent e\;dence in the case. the 
Rccount-book. and the items therein contained; party desiring to otTer t.he entries of said books 
that the same is a hook of original entries. and as e\;dence may cnuse the same to be photo-
that the entries therein were made by himself. graphed by or under the direction of the officer 
and lire true and just; or thllt the same were taking the deposition and such photographic 
made by a deceased person. or by n disinter- copy when certified by such officer \\;th his 
ested person. a non-resident of the State at tho geal attached shall bo attached to the dep-
time of the trial. and were made by such de- osition "); a valuable critique of the judicial 
ceased or disinterested person in tho usunI interpretation and the shortcomings of this 
course of trade. und of his duty or employment statute. with suggcstions for improvement. will 
to the party so testifying; and thereupon tho be found in the a~ticle by Prof. Frederic M. 
said account-book and entries shall be admitted Miller." Hegulor Entries. Books of Account. 
as evidence in the cause "); 18i2. Presbyterian lind the Iowa Statutes" (1922. Iowa Law Bul-
Church V. Emerson. 66 III. 269. 271 ("This J.-tin. VII. 88); 
section is a repeal of the common-law rule as to A"%nJlaJJ: Gen. St. 1915. § 7288 ("Entries in 
the admissibility of the account-book "); 1892. books and other writings intended as records of 
House V. Beak. 141 111. 290. 297. 30 N. E. W65 8Illes. purchases, receipts. payments. do-
("Section 3. which was first passed in 1867 liveries. weights. measures. time. transactions 
(Laws of 1867. §3.p.184).uddstoandenlarges. of e\'ents, made in the regular course of busi-
but does not repeal the common low; a con- ncBS of any person. firm. corporation or public 
trary statement made in Presbyterian Church officer. as a record of th" matters to which they 
v. Emerson. 66 III. 269. was mere' dictum'. and relate. at or ncar the time of the transaction or 
not necessary to the decision of the case ") : occurrence. shull be admissible in e\idence on 
Iowa: Code 1897. § 4622. Compo Code § 7329 proof that they were so made. Where such 
(like Cal. C. C. P. § 1946. with "or" instead of entries arc in the possession of the adverse 
"and". in the second class of cases); § 4623. party. they shall be produced at the trial OIl 

Compo C. § 7330 (" Books of account, containing rcasonable notice, unless the court or judge 
charges by one party against the other. made in excuse such production for good cause, aud al-
the ordinary course of business. arc receivable low the substitution of a sworn copy thereof. 
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The history of this Western legislation is obscure; but it seems to have come 
about in general by way of imitation or adaptation of the Southern statutes 

to be furnished by the party in possession that thc same are his account books kept for 
thereof. Entries in possession of strangcrs to that purposc. that thcy contain the original 
the suit. which llrc kept without the county in cntdes for moncys paid. goods or other arti-
which the action is tri:lble. may be proven c1cs dclh·crcd. scn;ces performed or material 
copics ") ; furnishcd; that such cntries were made at the 
Kentucky: C. C. P. 1895. § 606. par. 6 (quoted time of the transactions therein entered: 
ante. § 488) ; that they arc in his handwriting or that of a 
Louisiana: Rc\'. Ch·. C. 1920. § 2248 (" The pcrson authorized to make charges in said 
books of merehants calinot bc given in e~;dence books. and arc just and true to the best knowl-
in their favor ") ; edge and belief of the person making the proof. 
Mas8llChuset/s: St. 1913. c. 288. now Gen. L. such books. subjcct to all just exceptions as to 
1920. c. 233, § 78 (" An cntry in an account their credibility. shall be receh'ed as • prima 
kept in a book or by a card system or by any facie' c\;dence of the eharges therein con-
other system of keeping accounts shall not be mined. If any book has marks which show 
inadmissible in a chil proceeding :B e\'idcn~e that the items have been transfcrred to a 
of the facts therein stated because it is trall- ledger. it shall not be received unless the 
scribed or because it is hearsay or self-serving. ledger is produced. Pro\ided. that the entry of 
if the Court finds that thc entry was madc in charges or credits. involving money. goods. 
good faith in thc regular coursc of business and chattels or senices furnished or receh'ed. when 
before the beginning of the chil procecding the furnishing or receipt thereof constitutes a 
aforesaid; the Court. in its discretion. before part olthc usual course of business ofthe person 
admitting such entry in e\idence. may. to on whose behalf such entry is made. shall be 
such c·xtent as it deems practicable or desirable received as e\idence tending to prove the fact 
but to no greater cxtent than the law has here- of the furnishing or receh;ng of such moneys. 
tofore required. require the purtj' offering the goods, chattels or ser\ices, whether the same 
same to produce and offcr in e\idence the origi- be contained in an account book. or in a 50-
nal cnt.ry. writing, document or account. or called loose-leaf, card or similar system of keep-
nny other [bookJ from which the entry offered ing accounts, and whether thc samc be made by 
or the facts thercin stated were transcribed or handwriting. typewriting or other similar 
taken. and to call as his \\itness any person who means. if it shall appear that such entry was 
mllde the entry offered or the original or any made by a duly authorized person contempora-
other entry. writing. document or account from neously with thc transaction therein reCerred to. 
which the entry offered or the facts therein as a part of the general system of accounts of 
stated were transcribed or taken. or who has the person on whose behalf the entry is made, 
personal knowledge of the facts stated in the and that the same is made in thc usual and or-
entry offered "); c. 233. § 79 (hospital records; dinary course of said business"); § 8438 C" Any 
quoted post. § 1639) ; entries made in a book by a pcrson authorized 
Michigan: Camp. L. 1915. § 12541 (" In all to makc the same. he being dead. may be re-
trials , .. books of account. containing ceived as e\idence. in a case proper for the ad-
charges or entries for moncy pnid. laid out. or mission of such book as e\;dence, on proof that 
furnished. shall be received and admitted as the same are in his handwriting. and in a book 
e\idence. and deemed to be e,idence of such kept for such entri.)s. without further verifica-
~harges and entril's. and that such moneys were tion "); § 8439 (where a deposition is used. 
eo paid. laid out. furnished. or lent. as is in such production of such books to the officer sufficc:<. 
books charged or cntered. nnd of the l.iability of and copics oi entries may be attached) ; 
the person charged therefor. in the same mnn- Missouri: Rev. St. 1919. § 5410 (quoted ante, 
ner and to the snme "xtent as books of account § 488); § 5411 (quoted post. § 1859) ; 
containing charges for goods. wares. or mer- Montana: Rev. C. 1921, §§ 10594, 10·595 (like 
chandise sold and delivcred, arc reech'cd and CuI. C. C. P. §§ 1946. 1947) ; 
admitted as c,idencl' of sale and delh'cry of Nebraska: Re\'. St, 1922. § 8855 (substantially 
BUch goods and merchandise. and of the like Cal. C. C. P. 11946. substituting "or" for 
liability of the perSOll chargcd therefor; "and" in the second class. and "presumptive" 
provided. this section shall not apply to cases for" prima facie "); § 8846 (like Ia. Code 
where persons Bcting or ha\,;ng acted as com- § 4623. with "or Bet of books" omitted at the 
mission merchnnt.~ or agents for the sale of end of thc first prO.,;50 and ending with "not 
produce. grain, or other property. unless nc- made" in the fourth proviso) ; 
companied by a voucher or receipt for the New Mexico: Annot. St. 1915, § 2187 (in civil 
money so claimed to be laid out. lent. or fur- causes. "the books of account of any merchant. 
rushed ") ; shopkeeper. physician. blacksmith. or other 
Minnesota: Gen. St. 1913. § 8437 (" Whenever person doing a regular business and keeping 
a party in any cause or proceeding shall pro- daily entries thereof. may be admitted as proof 
duco at the trial his account books. and prove of such accounts upon the following conditions: 
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familiar to many of the early immigrants, Much of it preceded the aboli~ 
tion of parties' disqualification (ante, § 577), and was intended to alleviate 

First, that he kept no clerk, or else the clerk is 
dcad or inaccessible; Second, upon proof, the 
party's oath being sufficient, that the book ten
dered is the book of original entries; Third, 
upon proof, by his customers, that he usually 
kept correct books; Fourth, upon inspection 
by the Court to sce if the books arc free from 
any suspicion of fraud ") ; 1898, Byerts ~. 
Robinson, 9 N. M. 427, 54 Pac. 932 (the fore
going statute supersedes the common law) ; 
New York: St. 1909, c. 517, p. 1309 (water
supply department of first-class cities; records 
of obser\'ations of water-supply, its effects, etc" 
to be admissible when verified by officer's 
affida\·it, if he" cannot be found or is absent, 
incapacitated, or dead"; this statute is one of 
the strangest mongrels ever bred in the legis
lative kennels) ; 
North Carolina: Con. St. 1919, § 1786 (in 
claims" for goods. wares. and merchandise by 
him sold and delivered or for work done and 
performed". on the claimant's oath that the 
matter is a book account and" that he hath no 
means to prove the delivery of any of the arti
cles which he then shall propose to pro\'e by 
himself but by this book". and that" it doth 
contain a t.rue account of all the dealings or the 
last settlement of accounts" and that" all the 
articles therein contained and by him so proved 
were • bona fide' delivcred, and that he hath 
given the opposing party all just credits". the 
book and oath are admissible for articles de
livered within two years before action begun. 
but not .. for any greater amount than sixty 
dollars "); § 1787 (similar provisions for an 
executor, etc., using deceased's book, on oath 
that" there are no witnesses to his knowledge 
capable of proving", etc.; the matters to be 
within three years before suit begun and two 
years bcfore the death of the deceased); § 1788 
(a copy of an account may be used instead of 
the original. unless the opponent has given ten 
days' notice to producc); § 1789 (in actions on 
an account for goods sold and delivered, .. a 
verified itemized statement of such account" 
shall be • prima facie' evidence) ; 
North Dakota: Compo L. 1913, § 7909 (" Any 
entries in a book or other permanent form, in 
the usual course of business. contemporaneous 
with the transactions to which they relate and 
as a part of or connected with such transactions, 
made by persons authorized to make the same, 
may be received in evidence when shown-to 
have becn so made upon the testimony either 
of the person who made thc same, or if he be 
beyond the reach of a subpoonll. of the trial 
court or insane, of any person having custody 
of the entries and testifying that the same were 
made by a person or persons authorized 
to make them in whose handwriting they 
are, and that they are true and correct 
to the best of his knowledge and belief. 

In case such entries are, in the usual course 
of business. also made in other books and 
papers as a part of tho system of keeping 
a record of such transactions, it shall not 
be necessary to produce as witnesses all of the 
persons subject to subpoona who were engaged 
in the making of such entries; but before such 
entries are admitted the court shall be satisfied 
that they arc genuine and in other respects, 
within the provisions of this sect,ion ") ; 
Ohio: Gen. Code Ann. 1921, § 11495 (quoted 
ante, § 488) ; 
Oklahoma: (" Entries in books of accounts 
may be admitted in evidence, when it is made 
to appear by the oath of the person who made 
the entries that such entries are correct, and 
were made at or near the time of the transac
tion to which thoy relate, or upon proof of the 
handwritinr: of the person who made the 
entries. in case of his death or absence from the 
county") ; 
Oregon: Laws 1920, § 790 (like Cal. C. C. P. 
§ 1946, inserting. after" deceased " ... or with
out the State ", and after "writings ", "of a like 
character ") ; § 791 (like Cal. C. C. P. § 1947) ; 
Pen7l81llvania: St. 1883. June 22, § I, Dig. 1920, 
§ 10343, Evidence (" book entries of any 
bank or banker doing business at tho time" of 
evidence required are provable by COpy); St. 
1883, June 22, § 2, Dig. § 10344 (in admitting 
this copy ... there must be an affidavit or 
the testimony of an officer of the bank stat
ing that the book is one of the ordinary 
books of the bank used in the transaction 
of its business. that the entry is as was origi
nally made at the time of its date, and in the 
usual course of its business, that there are no 
interlineations or erasures. and that the copy 
has been compared with the book, and is a cor
rect copy of the same, and such book shall be 
open to the inspection of any intcrestcd 
party"); St. 1883, June 22. § 3, Dig. § 10345 
(this statute shall not apply to .. any suit to 
which the bank or bankers is a party"); St. 
1897, May 25, § 1. Dig. 1920. § 18557 (" Here
after in any suit or action brought in any Court 
within this commonwe:olth in which the ac
counts kept by any common carrier, railroad 
company, ehartered storage or transportation 
company, or other public corporation doing 
business within this commonwealth are in
volved in an issue between other parties, and 
in the result of which such common carrier, 
railroad company, chartered storage or trans
portation company, or other public corpora
tion, has no direct or pecuniary interest, a copy 
oC the books of acccunt oC original entry of such 
common carrier. railroad company, chartered 
storage or transporation company, or other 
public corporation, under the oath or affirmo.
tion of an officer or employee in charge of the 
books of such common carrier, railroo.d com-
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that rule. The Western legislation, however, was often broader in language 
than the Southern statutes, which usually did not do much more than per-
pany. charter~d storage or transportation 
company. or other public corporation. filed 
within ten days of the date of the trial or hear
ing of the issue in said suit or action. shall be 
and become' prima facie' evidence ") ; 
Philippine Islands: C. C. P. 1901. § 328 (like 
Cal. C. C. P. § 1946. adding to par. 3. "or in 
the course of the ordinary and regular duties of 
the person making the entry"); § 329 (like 
Cal. C. C. P. § 1947) ; 
Poria Rico: Rev. St. & C. 1911. § 1461 (like 
Cal. C. C. P. § 1946. adding to par. 3 the words 
"contract or emplo~'ment ") ; 
Soulh Carolina: C. C. P. 1922. § 718 ("Books 
of original entry kept by farmers and plllnters 
relating to the transactions of their farms or 
plantations shall be receivable in evidence in 
all trials in which the business or transactions 
of their farms or plantations shall be called in 
question. as between the farmer or planter and 
his employees. in the same manner as books of 
merchants and shopkeepers nrc"); § 719 
("The books of accounts of tavernkeepers. 
shopkeepers. or retailers of spirituous liquors 
shall not be admitted. allowed, or received as 
evidence. in any court ha\ing a right to t.ry the 
same. of any debt contracted. or moneys due. 
for spirituous liquors sold in less Quantity than 
a quart"); 
Tennusee: Shannon's Code 1916, § 5562 (in 
actions for goods sold and delivered or for work 
and labor, the plaintiff's books of a<.'count are
to be admissible to prove sale and delivery of 
.. articles not exceeding seventy-five dollars in 
value, which were delivered within two years 
before the action brought. if the plaintiff make 
oath (1) that the matter in dispute is a book 
account, (2) that he has no means to prove the 
deli very of such articles as he shall then pro
pose to prove by his own oath, but by his book. 
(3) that the book contains a true account of all 
the dealings or last settlement of account be
tween them, (4) that all the articles therein 
contained Ilnd by him so proved were really 
delivered, and (5) that he has given the de
fendant all just credits "); § 5563 (II. deceased 
creditor's representative may use the book on 
swearing (1) that he believes the account just. 
(2) that there are no witnesses who can prove 
it, (3) that he" found the book with the account 
so stated", and (4) that he "knows of no 
further or other credit to be given "); § 5564 (a 
copy may 00 used unless the defendant has 
given notice, at the time of issue joined. to pro
duce the book); § 5565 (if both parties are 
deceased persons' representatives, the d'~ceased 
opponent's book may be admitted to dis
prove charges) ; 
Ulah: Compo L. 1917, § 7113 (like Cal. C. C. P. 
§ 1946) ; 
Vermont: Gen. L. 1917. §§ 1891, 189;:; (quoted 
ante, § 488) : 

Wisconsin: Stats. 1919, § 4186 (" Whenever a 
party in any .:ause or proceeding shall produce 
at the tri."; his account-books and swear that 
the same are his account-books, kept for that 
purpose; that they contain the original entries 
of charges for goods or other nrticles delivered. 
or work or labor or other senices pe-rformed 
or materials found, and that such entries are 
just, to the best of his knowledge and belief; . 
that said entries are in his own handwriting, 
and that they were made at or about the time 
said goods or other articles were delivered. said 
work und labor or other services were per
formed, or snid materials were found, the party 
offering such book or books as evideace. being 
subject to all the rules of cross-examination by 
the adverse party that would be applicable by 
the rules to any other witne-~s giving testimony 
relating to said book or book~. if it shall appear 
upon the examination of said party that all of 
the interrogatories in this section contained are 
satisfactorily established in the affirmative, 
then the said book or books shnll be received ") ; 
§ 4187 (" Whenever the originul entries men
tioned in the preceding socdon ure in the hnnd
writing of an agent. sen'ant, or clerk of the 
party, the oath of such agent. servant. or clerk 

. may in like manner be admitted to \'erify the 
snme, and snid hooks shall be testimony" as in 
§ 4186; pro\'ided that under neither section 
shull II. book" be admitted as testimony of any 
item of money delivered at one time exceeding 
five dollars. or of money paid to third persons, 
or of charges for rent "); § 4188 (a book with 
marks_showing a posting in a ledger is inadmis
sible ., unless the ledger be produced ") ; 
§ 4189 (" Any entries made in a book by 
a person authorized to make the snme, he 
being dead, may be receh-ed as evidence in a 
case proper for the admission of such books as 
evidence. Entries in a book or other per
manent form. other thun those mentioned in 
§§ 4186 and 4189b, in the usual course of 
business, contemporaneous with the transac
tions to which they relate und liS part of or 
connected with such transactions, made by 
persons authorized to make the same, may be 
received in e\'idence when shown to huve been 
so made upon the testimony e-ithcr of the per
Bon who made the snme. or if he be beyond the 
reach of a 8ubprena of the trial Court or insane. 
of any person having custody of the entries and 
testifying that the snme were made by a person 
or persons authorized to make them in wIloS€' 
handwriting they are, nnd that they are true 
and correct to the best of his 1.'tlowledge and 
belief. In case sueh entries are. in thp. usual 
course of business. also made in other hooks or 
papers as a part of the system of keeping a rec
ord of Buch transactions, it shall not be- neces
sary to produce as witnesses all of the persons 
subject to subprena who were engaged in the 
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§ 1519 EXCEPTIONS TO THE HEARSAY RULE [CHAP. LI 

petuate the original colonial practice with its narrow limitations. Moreover, 
at the time of the Western enactments, the main branch (or general exception 
for deceased persons' entries) was already fully recognized by the Courts; so 
that the language of these statutes often shows traces of this main exception, 
and in some respects serves to admit evidence which would ordinarily have 
been already available under the judicial exception. It is therefore some
times difficult to know whether the statute is to be regarded as merely de
claratory of the common law in those respects, or whether it must be taken 
as Il substitute replacing and excluding the common-law principle. Having 
regard to the history of the parties'-books exception, it seems safer and more 
correct, as it certainly is more advantageous, to regard these statutes as in
tended to enlarge or to replace merel~' the parties'-books branch of the ex
ception; so that whatever principle there was at common law for the main 
exception (£or regular entries by deceased persons in general) remains un
abolished by these statutes. Their clauses, therefore, which deal with such 
entries of persons deceased or absent, arc merely declaratory and cumulative, 
and the remaining limitations or elements of the main exception at common 
law, unmentioned in the statute, remain in force as at common law. The 
result of these statutes, as affecting in general the existence of either of the 
branches of the Exception, is later dealt with (post, § 1561). 

The statutes in their details may affect any of the topics of the ensuing 
sections, particularly in the branch dealing with the parties' books. Though 
they have been collected here at the outset, the common-law limitations 
examined in the following sections must be understood to be subject to the 
local control of these statutes. 

A. REGULAR ENTRIES IN GENERAL 

1. The N ",cessity Principle 

§ 1521. Death, Absence, etc., of the Entrant; Corporation Books; Carriers, 
Books; Bankers' Books; Hospital Books. On the principle of Necessity 
(ante, § 1421), this Exception sanctions the use of statements b;v persons 
whose testimony, though not necessarily the sole evidence available on the 
subject, is yet the only testimony now available from that person. Hence ' 
the usual rule applies that/the person must be /lluwailable (1.S (L 1vitlles.~: 

, 
, 

making of such entries; but Qcfore such entries date and in the usual course of the business of 
are admitted. the Court sh\lli be satisfied that the bank, that there arc no interlineations or 
they arc genuine" and fulfil the above rules) ; erasures. that the book is in the custody or con-
i 4189 b (" Whenever any e\'idence shall be trol of the bank "); § 3932 (after the decease of 
required ... from the jbooks of any bank or an executor or 'administrator. his books of 
banker doing business,4lt the time", copies of account "as such executor or administrator, 
entries are admissib~, with a bank officer's appearing to have been kept in his own hand-
affida\'it or Ulstimon,,9 thllt the book is "one of writing", are admissible to prove receipts, dis-
the ordinary books of the bank used in the bursemen ts, and services) ; 
transaction of its business". that the entry WI/ominu: Compo St. 1920, § 5806 (quoted 
.. was originlllly made therein at the time of its ante, § 488). 
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1750, HAROWICKE, L. C., in Lrfelmre v. Wordl'n, 2 Ves. Sr. 543: "On proof that the de
clarant was dead, such entr~' has been read j ••• by reason of the difficulty of making 
of proof in cases of this kind, the Court has gone so far." 

1819, PAUKER, C. J., in Welsh v. lIarrl'it, 15 1\ln8s. 380: "The question was thought to 
fall within the general rule which requires the best evidencc the nature of the case admits 
of. .. , It is analogous to the exceptions to other general rules of evidence." 

1823, STORY, J., in Nicholls v. Webb,8 Wheat. 326: "It is the best evidence the nature 
of the case admits of. If a party is dead, we cannot have his personal examination upon 
oath, and the question then arises, whether there shan be a tot'll failure of justice, or sec
ondary evidence shall be admitted to prove facts where ordinary prudence cannot guard us 
against the effects of human mortality." 

As is frequent in these Hearsay exceptions, the principle of unavailability has 
not been fully and consistently carried out. Certain specific situations have 
from time to time been ruled upon as sufficient or insufficient. 

0) It is of course at least necessary that the witness should be somehow 
unavailable. Where the absence of the desired witness is not somehow 
accounted for (except when a party, under the other branch of the rule), the 
entries cannot be used.1 

(2) Of the various facts sufficiently excusing from production, death, as in 
other Hearsay exceptions, is the common and uni\'cr~alIy conceded instance. 
Insanity should be equally sufficient.3 Illness cfl'cctivcly preyenting the 
attendance of the witness should suffice.4 Absencc from the jurisdiction 
should admit the statements, and this is generally conceded j ~ the offeror might 

§ 1521. I To the following, add the ca~es does not admit the books of the firm); U. S. 
in/ra, notes 2-6; 1899, Baird v. Reilly, 35 Ala. 1895, Sands r. Hammel, 108 Ala. 624. 
C. C. A. 78. 63 G. S. App. 157. 92 Fed. 884 18 So. 489; Conn. 1842, Lhingston v. Tyler, 14 
(hospital record by person not called, excluded) ; Conn. 498; 1&';2, Stiles!!. Homer, 21 Conn. 511 : 
1891, Terry v. Bitlningham N. Bank, 93 Ala. 1857, Ashmead v. Colby, 26 Conn. 310; 1874. 
608, 9 So. 299 (stock-exchange hooks ex- Bartholomew v. Farwell. 41 Conn. 109; Md. 
eluded); 1896, Tennessee & C. R. Co. v. Dan- 1807. Clarke v. Magruder, 2 H. & J. 77; Mass. 
forth. 112 Ala. 80, 20 So. 502 (estimates of co~t 1838, Washington Bank 1). Prescott. 20 Pirk. 
by a construotor not accounted for, excluded); 342; N. M. 1885. Price v. Garland, 3 N. ~I. 
1874. Bartholomew v. Fam'ell, 41 Conn. 109 289, 6 Pac. 472: N. Y. 1843. Sheldon v. Ben-
(requiring the entrant to be produced or shown ham. 4 Hill 13!; 1865, Leland v. Cameron. 31 
to be unavailable"; on this point ovetl'ules N. Y. 121; 1876, Fisher v. Mayor, 67 N. Y. 
Butler v. Iron Co., 1853, 22 Conn. 360. an 77; Pa, 1808, Sterrett v. Bull, 1 Binn. 237; 
anomalous ruling); 1916, Stolz 1). Scott. 28 1821. Patton's Adm'rs V. Ash, 7 S. &; R. 125. 
Ida. 417,154 Pac. 982 (journal kept by a book- a 1886, Bridgewater v. Roxbury, 54 Conn. 
keeper not called, excluded); 1862, Barnes V. 217,6 Atl. 415 (books of a physician. who "had 
Simmons. 27 Ill. 512; 1901, State Bank of Pike become mentally incompetent to testify", ad-
v. Brown, 165 N. Y. 216, 59 N. E. 1 (bank. mitted; "it is the same as if he were dead"); 
books excluded, the makers not beillg ac- 1825, Union Bonk V. Knapp, 3 Pick. 109. 
counted for). • In Taylor.". R. Co., 80 In. 435, 46 N. W. 

The following cnse should ha';'e been placed 64 (1890), where it was a railroad-employee's 
on thisgiound: 1884, Watrous.". Cunningham. duty to make an entry of certain things and the 
65 Cal. 410, 4 Pac. 408 (here the books of ac- entrant was kept away by illness, the entries 
count of one L. S., called as a witness, were were rejected; but the opinion docs not indio 
rejected. but on the absurd ground that" the cate an apprehension of the real points in
entries in this book did not bind defendants" ; volved. 
no authority cited). In Griffin v. Boston & M. R. Co. (1913),87 

If the entrant is present in court, he should Vt. 278, 89 At!. 220 (cited more fully post, 
use the entries to assist his recollection (post. § 1530. n. 3), the view in the text abo\'e is ap-
§§ 1530, 1560). proved. 

2 Ell(J. In re Fountaine. In to Dowler. (1909J • 1833, North Bank v. Abbot. 13 Pick. Mass. 
2 Ch, 382, 390 (death of one member of a firm 471: Shaw, C. J.: "It was satisfactorily 
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in a particular case be required to !iho,," the witness' unwillingness to return 
and testif~', or perhaps the inability to obtain a deposition; bllt this require~ 
ment is not sanctioned. 

Other cases of unayailahility nUl~' no doubt be presented; 6 to all of them 
applies thc broad language of Chief .Justice Shaw: "Thc ground is the im~ 
possibility of obtaining the testimon~', ami the causc of such impossibility 
seems immaterial." In !iornc of the statutes (quoted allie, § 1519), other 
~rounds of una \·ailabilit~· arc expressl;y named; occasionall:-' the broad 
principle is laid clown that the statements are usable" if sufficient reason is 
given" for the entrant's non~production.7 

The practical impossihilit.'"' on .~l'OlInds of mercantile illrrml'eniellce, of pro
ducing all the clerks, salesluen, tealIlsters, or the like, who hayc contributed 
their knowledge on makin~ up the itl'ms of ,"oluminous accounts is by some 
Courts rccognized as It sufficient ground for non-production; but this ground 
can better be examined in considering thc usc of entries resting on the COIll

bined knowledge of t~\·o or more persons (post. § 1 ;'):30). The policy of these 
rulings, so far as it exempts from the prodm·tioll of all but one \'erifying 
person, on the ground of mercantile ('onwnience, is descrying of common 
adoption. The general principle should recognize practil'ul inconwnience as 
an excuse, subject to the judge's diserction to require the entrant's production 
for cross-examination where the nature of thc dispute rendel's it desirable. 
proved. not merely that the witness was out of & R. Co. I'. GOI1?ulp.~. 50 Tex. Cit'. App. 79.109 
the juri!'ciiction of the Court. but tJlat it had H. W. U4fi (l'ntr:lIIt ahH'onded und his where· 
become impogsihle to pro('ure his testimony. ahout:; unknown); lV. Va. 1883. Vinal", 
We cannot distinglli~h this. in principle. from Green. 21 W. Va. 313 (temporary absence docs 
t.he ease of death or uliC'natioll of mind. The not. ~uffi('e). 
ground is the impos:;ihility of obtuining the CO/llra: 1793. Cooper r. Marsden, 1 Esp. 1; 
testimony. nnd the cause of ~uch impossibility 1894. Little Rock Granite Co. ". Dnllns Co .. 13 
seems immut~riul." C. C. A. G20. 66 Fed. 522. umble: 1919. People 

Accord: Federal: 1865. Ff'nllerstf'in'sCham- t·. Geister. 289 Ill. 240. 124 X. E. 530 (the 
pagne. 3 Wull. 149. semble; Ala. IS37. l'>loore t·. entrant wus in another State "temporarily 
Andrews. 5 Port. 108 (peml!U1ent Ilhsence); ahsent in one of the training.cumps of the 
1884, Elliott ~. Dycke. 78 Ala. 157; 1890. 1\Ie- Government" ; held inadmissible; the en-
Donald v. Carnes. 90 Ala. 147.7 So. 919 ("in- trant must he" permanently out of the Stato"; 
definite absence from the State" suffices); no precedent cited. and the language of the 
Ark. 1893, St. Louis. I. M. & S. R. Co. v. Illinois titatUll! not noticed): 1849. Browning 
Henderson. 57 Ark. 402. 21 S. W. 878 (absence t". Flanagin, 22 ~. J. L. 567. 572; 1826, WiI-
from jurisdiction. sufficient; but here no effort bur tl. Selden. 6 Cow. N. Y. 163; 1902. Mc-
had been made to find him. and the entries were Keen v. Bank. 24 R. I. 542. 54 A tI. 49 (account-
excluded); Conn. 1874. Bartholomew v. Far- books of a third J>(!r50n out of the State. ex-
well. 41 Conn. 109; Jlaw. Hl06. Godfrey v. eluded; but the Court proceeds also on the 
Rowland, 17 Ha\\,. 577, 581 (baptismal record ground that the entries must be against 
by a clergyman in Australia. admitted); Ind. interest; this rudieal misconception of tho 
1889, Culver 1'. Marks, 122 Ind. 565. 23 N. E. whole principle of this Exception is scarcely 
1086: la. 1871. Karr v. Sth·ers. 34 Ia. 125: palliated by the eircumstance that it rests on a 
Kan. 1903, Haas v. Chubb. 67 Kan. 787. 74 Pac. fur!.her misunderstanding of Mr. Greenleaf's 
230. semble (railroad-agent's entries. excluded. original language on this point). 
the entrant being out of the county but in the • 1921. Stringer v. Com .• 192 Ky. 318. 233 
Stat~); Ky. Poor 11. Robinson. 13 Bush 290, S. W. 718 (larceny from a railroad car; to 
294 ( .. died or absconded" suffices); Mich. prove the shipment. railroad books were ad-
1902. Cameron Lumber Co. v. Somerville, 129 mitted on proof tlillt tlle entrant had left tho 
Mich. 552. 89 N. W. 346; Pa. 1808. Sterrett v. railroad's employ and his whereabouts was un-
Bull. j Binn. 237; S. C. 1823, Elms 11. Cheirs. 2 known). 
McC. 349; 189G, Rigby 1'. Logan. 45 S. C. 651, 7 Applied in Volker ~'. Bank. 26 Nebr. 605,42 
24 S. E. 56; Tex. 1908, Consolidated K. C. S. N. W. 732. 
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(3) The foregoing t~'pe of Necessity is the creation of judicial interpretation. 
But the same polic;v of necessity is seen recognized b~' legislation in statutes 
whieh provide for the atimi,;,;inn pf (,orTJoratwll-book.v, either in general or as 
against stockholders (ante, § 1074), of banker's bool .. s in general (post, § 1(83), 
of ho,ypital bonks (post, § 1707), and of common carriers' books, specifically 
to evidence the transportation of intoxicating liquor (post, § liDS). In the 
judiciar~"s application of the principle, the necessity must be shown to exist 
in each instance of a book's offering (lJOst, § 1530). B~lt in the legislative 
measures, a rule-of-thumb is provided, admitting those classes of books un
conditionall~'; the polic~' is merely the underl~'ing reason for the rules. The 
rules therefore, in those instances, occupy an anomalous status in the system 
of Evidence; the authorities are more conycniently placed under the heads 
above cited. 

2. The Circnmstantial Guarantee of Trustworthjness 

§ 1522. Ressons of the PIinciple. The reasons justif~'ing the admission of 
this class of st:ttements, untested as they are by cross-examination, have not 
been as clearly defined by the judges as in other Hearsay exceptions; but 
the.\· seem fairly clear. They fall within the second general type already 
described (ante, § 1·122), i.e. the situation is one where, e\'en though a desire 
to state falsely ma~' casually ha\'e subsisted, more powerful motives to ac
curac~' overpower and supplant it. In the t~'pical case of entries made systc
maticall~' and habitually for the recording of a course of business dealings, 
experiencc of human nature indicates thrce distinct though related motivcs 
which operate to secure in the long run a sufficient degree of probable trust
worthiness and make the statcments fairly trustworthy: 

(1) The habit and system of making such a rccordwith regularity calls for 
accuracy through the interest and purpose of the entrant; and the influence 
of habit may be relied on, b~' very inertia. to prc\'ent casual inaccuracies and 
to counteract the possible temptation to mis-statements. This reason has 
been referred to in the following passage: 

1835, TINDAL, C. J., in Poole ',T. Dica.t, 1 Bing. N. C. 649: "It is easier to state what 
is true than what is false; the process of invention implies trouble, in such a case unnec-
essarily incurred." , 

(2) Since the entries record a. regular course of- business transactions, an 
error or mis-statement is almost certain. to. be detected and the result dis-

•• • • 

puted by those dealingwit:h die entrant; mis-statements cannot safel~' be 
made, if at all, except by a systematic and comprehensive plan of falsifica
tion. As a rule, this fact (if no motive of honesty obtained) would deter all 
but the most daring and unscrupulous from attempting the task; the ordi
nary man may be assumed to decline to undertake it. In the long run this 
operates with fair effect to secure accuracy. 

(3) If, in addition to this, the entrant makes the record under a duty to an 
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emplo~'er or other superior, there is the additional risk of censure and dis
grace from the superior, in case of inaccuracies, a motive on the whole 
the most powerful and most palpable of the three. This reason has been more 
than once mentioned: 

1835, TINDAL, C. J., in Poole v. Dicas, 1 Bing. N. C. 649: "The clerk had no interest to 
make a false entry; if he had any interest, it was rather to make a true entry; ... a false 
entry would be likely to bring him into disgrace with his employer. Again, the book in 
which the cntry was made was open to all the clerks in the office, so that an entry if 
false would be exposed to specdy discovery." 

lR19, PARKER, C. J., in Welsh v. Barrett, 15 Mass. 380: "What a man has said when 
not under oath may not in general be given in evidence when he is dead. . .. But what 
a man has actually done and committed to "Titing, when under obligation to do the act, 
it being in the course of the business he has undertaken, and he being dead, there seems 
to be no danger in submitting to the consideration of the jury." 

1865, SWAYNE, J., in Frnnerstein's Champaglle, 3 'Vall. 149: "The rule rests upon the 
consideration that the entry, other "Titing, or parol declaration of the author, was within 
his ordinary business. . .. In all [the cases) he has full knowledge, no motive to false
hood, and there is the strongest improbability of untruth. Safer sanctions rarely sur
round the testimony of a witness examined under oath." 

This last motive was most highly thought of in the earlier stages of the ex
ception's history, and in England it has come to be regarded as indispen
sable. 

From these general motives and reasons, forming the policy on which the 
principle rests, are developed certain specific requirements and limita-

• tlOns. 
§ 1523. Regular Course of Business; (1) Business or Occupa.tion. The 

first general requirement is that the entry must have been made in the regular 
cmlrse of business. The judicial phrasings of this requirement vary in 
terms.! 

The entry must have been, therefore, in the way of business. This may 
be defined to mean a course of transactions performed in one's habitual rela
tions "ith others and as a natural part of one's mode of obtaining a livelihood. 
It would probably exclude, for instance, a diary of doings kept merely for 
one's personal satisfaction; but it would not exclude any regular record that 
was helpful, though not essential nor usual in the same occupation as followed 

§ 11513. I Eno. 1832. Doc v. Turford. 3 a person in the ordinary course of his business, 
B. & Ad. 890 (Parke. J., and Taunton, J.: of acts which his duty in such business rcquirr.s 
"in the ordinary course of businees"); 1835, him to do for others"); 1844. Watts v. How-
Poole II. Dicas. 1 Bing. N. C. 649 (Tindal, C. ard. 7 Mete. Mass. 481 (Shaw. C. J.: .. in 
J .• "made in the usual course and routine of the usual and ordinary course of their business. 
businesl!") ; 1860. Rawlins II. Rickards, 28 in relation to acts coming within the scope 
Beav. 373 (Rom illy. M. R .• admitting a solici- of their authority and duty"); 1848, Dow v. 
tor's books: "in the exercise of his business Sawyer. 29 Me. 119 ("as he had occasion to 
and duty •... and in the regular course of make them in the course of his business ") ; 
his business"); U. S. 1823. Nicholls v. Webb, 1865. Kennedy v. Doyle, 10 All. Mass. 161 
8 Wheat. 326 (Story. J., of a notary's book ("in the ordinary course of his business oc-
of protests: " •.. an employment in which cupation "); 1875, State 11. Phair. 48 Vt. 378 
he was usually engaged; •.. memorandums (Royce. J .• "made by him in the regular eourse 
in the ordinary discharge of their duty and of business and it was his business to make 
employment; .•• memorandums, made by them "). 
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by others.2 There is, therefore, no special limitation as to·~the nature of the 
t · 3 occupa wn. 

Since it is thus not essential that the occupation should be a mercantile or 
industrial one, nor even that it should be a secular one, it follows that a regi.ster 
of marriages or the like, kept by a priest or minister, is admissible.4 The ad
mission of a non-official marriage-register, howe\'er, is not recognized in Eng
land, partl~J because of another principle (post, § 1524), nor in some of the 
American courts; and such books are therefore admissible in those courts 
so far only as they are made under a legal dut~" i.e. on the principle of Official 
Statements (post, § 1644). A ship's log-book is admissible under the pres
ent exception; but as it is in some jurisdictions required by statute to be 
kept, it is thus also admissible as an Official Statement (post, § 1641). Rec
ords of a hospital satisf~' the present principle; but in another aspect they 
present difficulties (post, § 1530). Corporation books, in the present aspect, 
stand no differentiy from others; but the~' may also ill\'ol\'e the doctrine 
of Parties' Admissions in a peculiar wa~', and have been specially dealt with 
by legislation, and are therefore considered ante, § 1074. Bankers' books 

• 

, 1876, Fisher v. Mayor. 67 N. Y. 77 (An
drews, J.: "It is sufficient if the entry was the 
natural concomitant of the transaction to 
which it relates, and usually accomp:mies it "). 

The following ruling belongs here: 1904, 
Elliott v. Sheppard, 179 Mo. 382. 78 S. W. 
627 (forgery of an acknowledged deed; to 
overthrow the certificate of acknowledgment. 
the deceased grantor's diary. with entries 
showing him to have been in Kentucky on the 
day in question, was offered; excluded, be
cause" not in the nature of a book account" ; 
no authority cited; the ruling is of no value, 
beoause the present point is not considered, 
and on the facts the ruling is thoroughly un
Bound). 

• The following have been admitted: Eno. 
1816, Champneys I). Peck, 1 Stark. 326 (memo
randum of delivery of copy of a bill by a clerk 
who usually made such a memorandum upon 
the copy kept); 1835. R. v. Cope. 7 C. &; P. 
726 (indorsement of service on an order of 
'he aldermen, the writer's dut~, being to serve 
orders and indorse them when served); U. S. 
1915, Sharp I). Blanton, 194 Ala. 460, 69 So. 
889 (whether a person's age entitled him to 
disaffirm a sale; to evidence the ·date of birth, 
books of a physician, a prior party in defend
ant's chain of title, were admitted; elaborate 
BUrvey of the listory of the rule, by Thomas. 
J.); 1886, Bridgewater v. Roxbury, 54 Conn. 
217, 6 At!. 415 (physician's entries of services 
rendered); 1905, Hagarty v. Webber, 100 
Me. 305, 61 At!. 685 (scale-books of a timber
surveyor); 1853, Sasscer I). Farmers' Bank, 
4 Md. 418 (notary's entries); 1858, Perkins I). 
AUgusta Co., 10 Grav Mass. 324 (certificate 
of a marine inspector as to a yessel's con
dition); 1875, Dc Armond I). 32 

Mich. 233 (weather-record at an insane nsy
lum); 1894. Hart 1'. Wnlker, 100 Mich. 406. 
410, 59 N. W. 174 (weather-records kept at 
an asylum. receh'ed); 1017, State v. Bowman. 
272 Mo. 494, 199 S. W. 161 (rape under nge; 
doctor's charge-book. admitted to show the 
date of a birth); 1899, Roberts I). Rice, 69 
N. H. 472, 45 AU. 237 (insurance-agent's 
register of policies); 1822. Halliday v. Marti
net, 20 Johns. N. Y. 172 (notary's record of pro
tests); 1831, Nichols I). Goldsmith, 7 Wend. 
N. Y. 161 (cashier's notice of non-payment of 
note); 1865, Leland 11. Cameron, 31 N. Y. 121 
(entry in a lawyer's record-book of the proceed
ings in a cause); 1874. Lhingston 11. Arnoux, 56 
N. Y. 518 (receipt by a sheriff for money paid 
by a judgment-debtor in redemption of land 
sold on execution); 1876. Fisher v. Mayor. 
67 N. Y. 77 (attorney's books); 1920, O'Day 
I). Spencer, 96 Or. 73, 189 Pac. 394 (attorney's 
book of accounts); 1895, Dickens v. Winter. 
169 Pa. 126, 32 At!. 292 (time-book of team
ing done). 

Excluded: 1913, Arnold 11. Hussey, III Me. 
224, 88 At!. 724 (a diary of weather conditione. 
regularly entered twice daily, by a deceased 
person, but not in pursuance of any business 
or duty. excluded). 

For a notary'a entries, see further poa!, 
§§ 1525. 1675. 

For pricetl current, see post, § 1704. 
For su.rveyora' notes, see further poa!, §i 1624, 

1566, 1665. 
• 1865, Gray, J., in Kennedy 11. Doyle, 10 

All. Mass. 161 (" An entry made in the perform
ance of a religious duty is certainly of no leM 
value than one made by a clerk, messenger, or 
notary, an attorney or solicitor, or a physi
cian, in the course of his seclllar occupation "). 
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(post, § 1683), and C01nl1wn carriers' books (post, 1708), have also been given 
a special legislative status. 

§ 1524. Same: English Rule; Duty to a Third Person. The further limi
tation exists in England and Canada that there should have been a duty to 
a third person, in the course of which the report or record was made. l A 
suggestion of this appears in the language of the early American cases; 2 but, 
though it did not with us survive, it was in England later emphasized and 
insisted upon. 

Its requirements are strict. First, there must have been It dllty" to do the 
very thing recorded.3 Secondly, there must have been a duty fa record or 
otherwise report the very thillg.4 Thirdly, the duty must have been to record 
or otherwise report it at the time.S This limitation is a reminiscence of the 
early history (unte, § 1517), and is needlessly strict. 

§ 1525. Same: (2) Regularity. The entry offered must of course be a part 
of a system of entries. not :l casual or isolated one. This is necessarily in
volved in the reasons (lI/1ff, § 1522) on which the rule is founded. Thus, a 
single entry in a book, made after it has been closed or put away, or without 
using it again, or a memorandum casually made, would not answer this re
quirement. l This regularity of the record may be evidenced by inspection 

§ 1524. I ETI{}/and: 1831. Chambers v. Ber- Polini v. Gray, L. R. 12 Ch. D. 431; 1887. 
nasconi. 1 C. & J. 451; on app.1 C. M. & R. 347; Lyell v. Kennedy. $1Lpra. per Bowen. L. J.; 
1843.R.v. Worth.4Q.B.132{rejectingafanner's 1885. McGregor v. Keiller. 9 Onto 677 (de
book of his farm-laborers' work done. because ceased surveyor's field notes. not made in 
not" made in the discharge of some duty for execution of a specific duty. elCduded). 
which he ill responsible"; "actually in the dis- • 1831. Chambers v. Bernasconi. supra (re
charge of a duty to another person "); 1887. jecting a deputy's return of the place of arrest. 
Lyell 11. Kennedy. 35 W. R. 725; 1904. Mellor because" it may be the duty of the sheriff's 
v. Walmesley. 2 Ch. 525 (to identiCy a bound- officer to make a return to the sheriff that he 
ary, 0. field-book of a deceased surveyor. has made the arrest. but it is not a necessary 
employed by the Local Board to survey, was part of that duty that he should state the 
excluded); 1904. Mer<:"::[ v. Donne. 2 Ch. 534. particular place of the arrest"; "the state-
541 (reports of a surveyor in 1610-1625, ex- ment of other circumstances. however naturally 
eluded); 1905. Mellor V. Walmesley. 2 Ch. they may be thought to find a place in the 
164, 166 (Mellor v. Walmesley, BUpra. reversed narrative. is no proof of those circumstanees ") ; 
on appeal; Vaughan Williams. L. J.: .. Here 1867. Smith v. Blakey, 8upra.; 1879. Polini v. 
the duty of the surveyor was ... to record Gray, L. R. 12 Ch. D. 420. 426. 431; 1879. 
everything without whioh he could not arrive Trotter v. McLean. L. R. 13 id. 579; 1879. 
at that ultimate conclusion. If it was his Massey v. Allen. ib. 558; 1887. Lyell V. Ken-
duty to record those matters at the time. nedy. BUpra. 
and he in fact did so contemporaneously. I • 1867. Smith v. Blakey. 8upra; 1879, Polini 
think the rule as to admissibility applies ") ; v. Gray. supra. 
1905. Mercer V. Denne, 2 Ch. 538. "554 (Mercer § 1525. I 1816. Dickson v. Lodge. 1 Stark. 
v. Denne. supra. afiil'med on appeal). 226 (bill of lading signed by a captain. not ro~ 

Canada: 1877. O'Connor v. Dunn. 2 Onto ceived to show the shipping of goods for the 
App. 247 (deceased surveyor's notes made as plaintiff); 1865. Barton V. Dundas. 24 U. C. 
0. part of his regular entries. not admitted Q. B. 275 (excluding a notice sent in unusual 
on the facts); 1883. Canada C. R. Co. V. course); 1880. Lilly V. Larlcin, 66 Ala. 115 
McLaren. 8 id. 564 (engineer's entry in I!. (admitting an attorney's indorsement to a 
repairs-book. made in tha course of duty note among an administrator's papers. stat-
after a fire; opinions inconclusive). ing the date of the account-settlement); 

'E.g. Story, J .• in Nicholls tf. Webb. quoted 1895. Culver V. R. Co .. 108 Ala. 330. 18 So. 
ante, § 1523. 827 (written report on a railroad accident 

• 1867, Smith v. Blakey. L. R. 2 Q. B. 332 by an employee to his employer. the maker 
(Blackburn. J.: "The duty must be to do the not being accounted for. excluded); 1914. 
very thing to which the entry relates. and then Wilcox V. Downing. 88 Conn. 368. 91 At!. 
to make a report or record of it "); 1879. 262 (memorandum book with irregular en-
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of the book; and the fulfilment of this requirement is for the Court to pass 
upon in each case.!! 

§ 1526. Contemporaneous with the Trans&ction. The entry should have 
been made at or near the time of the transaction recorded,l not merek 

• 
because this is necessary in order to assure a fairly accurate recollection of 
the matter, but because any trustworth~' hahit of making regular business 
records will ordinarily inyoh'e the making of the record eOlltemporaneousl~" 
The rule fixes no precise timc; each case must depend on its own circum
stances. 

§ 152i. No Motive to Misrepresent. It is often added that there must 
have been no motive to misrepresent.1 This docs not mean that the offeror 
must show an absence of all such motives; but merely that if the existence 
of a fairly positivc counter-motive to misrepresent is made to appear in a 
particular instance the entry would be excluded. This limitation is a fair 
one, provided it be not interpreted with over-strictness. The exclusion of 
the notorious PIeet registers of marriage (]lost, § 16-12) illustrates the kind 
of circumstances that call for the application of this requirement. 

§ 1528. Written or Oral Sta.tement. That the statement admissible under 
the present exception mllst he a \\Titten statement has been generally as
sumed in the United States in the judicial phrasings of the rule. l In England, 
however, it seems to be settled that an oral statcment is equally admissible.2 

Since in that jurisdiction the third moth'e of trustworthiness (ante, § 1522) 
is regarded as most important, and the statement must be made under a duty 
to a third person (ante, § 1524), it may be conceded that an oral statement 
would be scarcely inferior to a written one in trustworthiness. In this coun
try, however, where that limitation does not obtain. the trustworthiness of 

tries. excluded on the facts); 1875. Kibbe v. 
Bancroft. 77 Ill. 19 (entry made in an account
book not used for ten years. and laid aside in 
the meantime. excluded); 1874. Walker v. Cur
tis. 116 Mass. 101 (memoranda by a surveyor 
in the course of bis employment on a partic
ular enterprise. admitted); 1901. Sexton 17. 

Perrigo. 126 Mich. 542. 85 N. W. 1096 (nnder 
Comp. L. § 2635. a deceased notary's certif
icate of protest is not admissible as a regular 
entry. when the fact of notice is denied by 
affidavit); 1905. U. S. v. Dayutal. 4 P. I. 93 
(insullection; defendant asserted an alibi 
working in a quarry; a recor4 composed of 
loose leaves unnumbcred. excluded); 1897. 
Barley v. Byrd. 95 Va. 316. 28 S. E. 329 (memo
randum by Bushrod Washington. as agent for 
James Wilson. receipting for the possession of 
a deed; excluded. because not found in a 
book of .. entries of the daily business regularly 
made"); 1901. Kelley v. Crawford. 112 Wis. 
368. 88 N. W. 296 (Stats. § 4189 applied. to 
exclude entries not shown to be in the usual 
course of business. etc.). 

For RtenogTaphic reports of testimoDY. 
post. § 1669. 

• 1914. Wilcox t·. Downing. 88 Conn. 368, 
!H At!. 262; 1848. Dow v. Sawyer. 29 Me. 119. 

§ 1526. 1 1816. Champneys v. Peck. 1 
Stark. 326; 1832. Doe v. Turford. 3 B. &; 
Ad. 890; 1920. Dameron v. Harris. 281 Mo. 
247. 219 S. W. 954 (entries held sufficiently 
near in time); 1878. Ray v. Castle. 79 N. C. 
580. 

Compare the citations P08t. § 1550. under 
the other branch of this Exception. 

§ 11527. 1 Ena. 1835. Poole v. Dieas. 1 
Bing. N. C. 649; 1839. Malone v. L'Estrange. 
2 Ir. Eq. 16; 1879. Polini v. Gray. L. R. J 2 
Ch. D. 4i!0. per Brett. L. J.; U. S. 1854. Lord 
v. Moore. 37 Me. 220; 1865. Kennedy r. 
Doyle. 10 All. 161; 1890. Lassone v. R. Co .. 
66 N. H. 345. 354. 24 At!. 902. 

§ 11528. 1 But see the passage from Swayne, 
J., in Fennerstein's Champagne. ante. 
§ 1522. 

z 1844. Lord Campbell. in Sussex Peerage 
Case. 11 Cl. &; F. 113 ("a declaration by word 
of mouth or by wliting made in the course of 
the business"); 1873, R. 17. Buckley. 13 Cox 
Cr. 293 (oral report of B constable). 
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an oral statement would seem to be far inferior to that of a written one, 
especially as affected by the second reason for the rule (ante, § 1522). 

Nevertheless, in the actual conduct of business by subordinates in mer
cantile or industrial houses (practically the only class of persons by whom oral 
reports are regularly made), the clement of duty (as required in England) 
does in fact exist; and where it does exist, the case seems a proper one for the 
adoption of the broader English rule admitting oral statements. Apart from 
the above considerations, there is no reason for distinguishing between oral and 
written statements to the disadvantage of the form('r; no such distinction is 
made in most of the other Exceptions. In those Courts admitting entries 
based on joint knowledge (post, § 1530) there is in effect an acceptance of 
oral reports. 

3. Testimonia.l Qualifications, and Other Independent Rules of Evidence 

§ 1530. Personal Knowledge of Entra.nt; Entries by Bookkeeper, etc., on 
report of Salesman, Teamster. etc. (1) There can be no doubt that the 
general principle of testimonial eddence (anie, § 657) should apply here 
as elsewhere, namely, that the person whose statement is received as tes
timony should speak from personal obseryation or knowledge. This prin
ciple has often been invoked in excluding entries made by a person who had 
no personal k1lowledge of the supposed facts recorded. l 

(2) But does this principle necessarily exclude all entries made by per
sons not having personal knowledge of the facts entered? May not this 
act of personal knowledge on the part of the entrant be supplemented by 
the personal knowledge of some other person whose knowledge is in fact 
represented in the entry? In other words, if the element of personal knowl
edge can somehow be adequately supplied by a .~econd person, it is material 
that the entrant himself did not have tltis personal knowledge. 

In order to work out this problem, it is necessar~' to keep in mind the re· 
suIts already established in connection with the doctrine about memoranda 
of past recollection (ante, § 571). It was there noticed that a memorandum 
whose correctness was established by composite testimony could be used; for 
exarriple, if S has made a written memorandum of a transaction done by him, 

§ 1530. 1 1873. Avery's Ex'rs t'. A very, 49 
Ala. 195. Peters, J.: ., Such a book must 
contain the registration of some fact ... by 
one who would at the time have been a com
petent witness to the fact which he registered." 
Accord: 1873, Chaffee v. U. S., 18 Wall. 542 
(entries excluded of a collector of freight 
noting arrivals of whiskey. but made merely 
on a perusal of the B. L. offer!'d by the ship
captains, who themselves had no personal 
knowledge that the freight had even been 
shipped); 1876, Connecticut M. L. I. Co. 
v. Schwenk, 94 U. S. 598 (entry by a lodge 
eecretary of the age of a member, in a minute
book of an Odd Fellows' Lodge. excluded); 
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1842. Batre v. Simpson. 4 Ala. 312; 1880. 
Davis v. Tarver, 65 Ala. 102 (entries by a clerk 
of an alleged lunatic were not admitted to show 
that the goods received were necessaries and 
were the consideration of a note); 1890. Mc
Donald v. Carnes, 90 Ala. 148, 7 So. 919 (" all 
matters within the knowledge of the person 
making the entries"); 1900, Walling v. Morgan 
Co .• 126 Ala. 326, 28 So. 433 (bank-book con
taining :10 account with W.. not admitted 
on the mere testimony of a cashier who did 
not keep it or receive or pay the money); 1842. 
Livingston v. Tyler. 14 Conn. 498; 1854, 
Lorcl v. Moore. 37 Me. 220. 
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and has given the writing to B, who has copied it and destro~'ed the original, 
then if S swears the origina! to have been accurately made, and if B swears 
the copy to be correct, the copy produced is thus by their joint testimony 
rendered an accurate record of the transaction, although B alone has no per
sonal knowledge of the transaction, and although S alone does not know the 
copy to be correct. Furthermore, it was seen to be the generally and properly 
accepted extension of that doctrinc that the same result ensues where S's 
original statement to B was an oral report, not a written memorandum, as in 
the typical case of a salesman and a bookkeeper; because in this casc S swears 
that his report of the transaction to B was an accurate statement of what 
he did, and B swears that his entry was a correct record of what B reported 
to him; B's written entry thus being in truth a copy of S's report, as efl'ec
tually as it would have been a cop~' of a memorandum. Now this doctrine 
suffices only for cases where both Sand B are produced, and by their joint 
testimony on the stand verify the writing as a memorandum of past recol
lection (under § 751, ante). If either SOl' B docs not come to the stand, then 
the offer contains an element of hearsay assertion, and therefore the writing 
can be admissible, if at all, only under the present Exception. Is there any 
fatal objection in the way of this? B~' no means. There are three possibl(' 

• • SituatIOns: 
(a) S.uppose B, the entrant, to be de.ceased; here, if S, the actor in the 

transaction, swears to the correctness of his original memorandum or oral-
• 

report, the element of personal knowledge is sufficiently supplied; and the 
entry of B is then admissible if it was made in the regular course of business. 

(b) Suppose S, the trallsactor, to be deceased, but B, the entrant, to Swear to 
the entry as correctly representing B's memorandum or oral report; here B's 
entry, if based on a memorandum, would be sufficient, as supplying the ele
ment of S's personal knowledge, if made in the regular course of business; 
its production being impossible b~' destruction, and S being unavailable by 
decease. If S's statement were an oral report (as often in the case of sales
men, teamsters, foremen, tallymen, and the like), it would be none the less 
made in the regular course of business; but here, although, as already seen 
(ante, § 1528), the Exception does not ordinarily in the United States coyer 
oral statements, nevertheless the reasons of the Exception (ante, § 1522) 
apply to admit it. In the first place, it is made in the course of a duty to 
a third person, which in England suffices to admit oral statements; secondly, 
the immediate reduction to writing by B removes in the main the objections 
which might otherwise exist to admitting merely oral statements, and brings 
into play with practically full effect the two reasons already mentioned (ante, 
§ 1522) as obtaining for written entries. In short, there is every reason for 
taking as admissible these oral reports of a deceased person in the regular 
course of business and dut~·, suppl~'ing the element of personal knowledge, 
and correctly recorded in the entry sworn to by B. 

(c) Suppose both Band S, entrant and transactor, to be deceased; here 
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there is presented merely the first and the second ease combined; if we con
cede admissibility for those two cases, it must be' conceded for this also. 

(3) One more consideration remains to be noted. The supposition in the 
above cases was that B or S or both were deceased. But suppose, instead, 
that S, the salesman, teamster, or the like, is other\\;se unavailable; is the 
result to be any different? It need not be. In the language of Chief Jus
tice Shaw, already quoted (ante, § 1521): "The ground is the impossibility 
of obtaining the testimony, and the cause of such impossibility seems im
materiaL" Now the ordinary conditions of mercantile and industrial life in 
some offices do in fact constantly present just such a case of practical impos
sibility. Suppose an offer of books representing transactions during several 
months in a large establishment. In the first place, the~mployees have in 
many cases changed and the former ones cannot be found; in the next place, 
it cannot always be ascertained accurately which employce was concerned in 
each one of the transactions represented by the hundreds of entries; in the 
third place, even if they could be ascertained, the production of thc scores of 
employees, to attend court and identify in tedious succession the detailed items 
of transactions would interrupt and derapge the work of the establishment, 
and the evidence would be obtained at a cost practically prohibitory; and 
finally, the memory of such persons, when summoned, would usually afford 
little real aid. If unavailability or impossibility is the general principle that 
controls (ante, § 1521), is not this a real case of unavailability? Having re
gard to the fact of mercantile and industrial life, it cannot be doubted that 
it is. In such a case, it should be sufficient if the books were verified on the 
stand by a supervising officer who knew them to be the books of regular 
entries kept in that establishment; thus the production on the stand of a 
regiment of bookkeepers, salesmen, shipping-clerks, teamsters, foremen, or 
other subordinate employees, should be dispensed with. ~o doubt much 
should be left to the discretion of the trial Court; production may be re
quired for cross-examination, where the nature of the' controversy seems to 
require it. But the important thing is to realize that upon principle there is 
no objection to regarding this situation as rendering in a given case the pro
ducJ;ion of all the persons practically as impossible as in the case of death. 

(4) The conclusion is, then, that where an entry i:~ made by one person in the 
regular (',ourse of busi1U38S, recording an oral or written report, made to him. by 
one or more other persons in the regular course of business, of a transaction 
lying in the personal knowledge of the latter, there is no objedion to receiving 
that entry under the present Exception, verified by tlte testimony of the former 
person only, provided the practical inconvenience of producing on the stand the 
numerO'us other persons tltw! concerned would in the partieular case outweigh the 
probable utility of doing so. 

Why should not this conclusion be accepted by the Courts? Such entries 
are dealt with in that way in the most important ulldel'takings uf mercantile 
and industrial life. They are the ultimate basis of calculation, investment, 
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and general confidence in every business enterprise. Nor does the practical 
impossibility of obtaining constantly and permanently the verification of 
every employee affect the trust that is given to such books. It would seem 
that expedients which the entire commercial world recognizes as safe could be 
sanctioned, and not discredited, by Courts of justice. When it is a mere 
question of whether proyisional confidence can be placed in a certain class of 
statements, there cannot profitably and sensibly be one rule for the business 
world and another for the court-room. The merchant and the manufacturer 
must not be turned away remediless because methods in which the entire 
community places a just confidence are a little difficult to reconcile with tech
nical judicial scruples on the part of the same persons who as attorneys have 
already employed and relied UPOll the same methods. In short, Courts must 
here cease to be pedantic and endeavor to be practical. 

In the following judicial passages are expounded some of the reasons that 
have led Courts to sanction the principles here involved: . 

1853, LmlPKI:->, J., in Fielder v. Collier, 13 Ga. 4!l!l: "Shall the plaintiffs be compelled 
to go behind the books thus verified by the clerks who kept them, and resort to each of 
the sub-agents who participated in the transaction and sale of this produce? Are not the 
entries thus made in the usual course of the business of this extensive trading establish
ment, and as a part of the proper employment of the witnesses who prove them, not only 
the best, hut the only reliable e\;dence which it is practicable to secure ? We have no hesi
tation in holding that propriety, justice, and convenience require it to be admitted. The 
weighers, wharfingers, and numerous subordinates who handled this cotton kept no books. 
They report to the clerks who keep the books of the concern, and their functions are per
formed. It is not reasonable to suppose that they cun remember the multitude of trans
actions thus occurring every day ..• , To impose a different rule upon these establishments, 
whether at home or abroad, and to require them at all times, within the statutOl'y period 
of limitations, to be prepared with original' aliunde' evidence to prove the terms of sale of 
all the property consigned to them, each item of expense, etc., would tranunel commerce 
and amount to a denial of justice." 

1895, THA.YER, J., in MilJltuaippi Rirer Logging Co. v. RoblJon, C. C. A., 69 Fed. 773 
(books of camp-scalers; the scalers measured the logs and entered the amounts on cards; 
each day these cards were copied into the scale-book; inspectors periodically verified them 
by measuring a portion of the logs sufficient to test the book's accuracy; the scale-book was 
sent to the log-owner, and payment made by him on the faith of it to the log-cutters; the 
inspectors testified to the book's correctness; the opinion quotes from the Court below) : '''It 
is said that the camp-scalers should have been hunted up and their testimony introduced. 
. .. When the scalers made the count and measurement, two records thereof were made, -. 
one in the memory of the scaler, the other in the scale-book. Which is now the best evi
dence? Years have elapsed. The entries on the scale-book remain unchanged; they are 
now just what they were when originally made. Can the same be said of the record made 
upon the memory of the scalers? If the scalers had been produced and had testified that 
..• as they now remembered it the number and quantity were so and so, but upon the 
production of the scale-books they showed a different quantity and measurement, which 
should control? . .• It cannot be maintained that there is more reliable evidence than the 
scale-book.' For the reasons so well stated by the trial judge, we entertain no doubt that 
the scale-books in question were properly received in evidence. I They appear to have been 
kept under conditions that were calculated to prevent mistakes therein, and to ensure 
high degree of accuracy. 'rhey were also identified by witnesses who were familiar \\;th 
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their contents, and whose special duty it was to see they were properly and accurately 
kept:" 

1902, WILKES, J., in Continental National Bank v. F1·ral National Bank, 108 Tenn. 374, 
68 S. W. 497 (holding a bank's books sufficiently verified by the cashier, without calling the 
bookkeeper): "We think it not necessary that the bookkeeper who made the entries should 
be examined as to their correctness. At. most he could only testify that the entries made 
by him are true entries of transactions reported to him by others. In other words, he could 
only testify that he wrote down what others told him. The Court knows, as a matter of 
common information, that there are many persons in the employ of banks, and each has his 
different department, and each transaction passes through the hands of several it may be, 
of many persons. 'Ve take a deposit, for instance. It goes into the hands of the re
ceiving teller, thence into the hands of a journal clerk, thence to the individual bookkeeper, 
or such other officials as perform the functions of these officers. When it reaches the hands 
of the bookkeepcr, who makes the final entry, which stands as the true statement between 
the bank and depositor, it has gone through the hands of a dozen parties, perhaps; and the 
last party only records what comes to him through so many hands, and knows nothing, it 
may be, of the actual transaction. It would seem that the cashier, whose function it is to 
overlook all transactions at the counter and over the books, and test each transaction through 
all its stages, would be the pertion most competent to produce the books and vouch for 
their accuracy." 

1909, HA~t~tOND, J., in Delaney v. Framingham Gaa, Fuel, and Power Co., 202 Mass. 
359,88 N. E. 776 (excluding certain hospital records): "The rule applicable to such records 
ordinarily is that the entries must be made by a person having personal knowledge of the 
truthfulness of the statements. . .. And the rule has been adhered to quite generally, 
except where in the course of the business the clerk making the entry r'.!ceives his informa
tion either orally or in writing from various persons whom he cannot expect to remember 
and whom it will be impracticable to call. To apply the rule in such a case and to require 
the evidence of every person in the long line of persons who have had anything to do with the 
transaction reeorded, would be practically impossible, and so as a praC'til:al necessity the 
record is admitted upon the oath of the reeorder, if alive, or upon proof of handwriting if he 
be dead. It is probable that the exception has been carried farther elsewhere than in this 
State. . .. In the present case the records were produced by the witness Gahagan. It 
appeared that the records were made by her, and that she was the proper custodian of them. 
But it further appeared that she ne\·er had any personal knowledge of the facts stated 
therein; that she received slips of paper from Dr. Painter, the phy;:ician, and cop
ied them into the record; and that was all she knew about them. The record was offered 
as evidence to show that the statements therein made were true. As handed to the 
witness by the physician they were simply statements of the physician as to what 
the patient had said to him, or as to the diagnosis m::.de by the physician. The rec
ords were comparatively recent. It was not shown that the physician \\·lIS not living and 
within the jurisdiction of the court. No necessity was shown, therefore, for the introduc
tion of this hearsay testimony. For aught that appe:ll:ed there was better evidence. 
Under these circumstances the reason upon which the general rule was based, na.mely, that 
the record should be a record of facts of which the writer had personal knowledge, should 
be applied. The case is not within the above mentioned exception to the general rule." 

1917, PRENTIS, J., in French v. Virginian R. Co., 121 Va. 383,93 S. E. 585: "In this 
case they [the train sheets) were verified by the claim adjuster, an employe of the defendant 
company, who testified that he had access to all of the books and records, and that he had 
obtained the dispatcher's register of trains for Sunday, November 21, 1915, from the dhi
sion office of the company at Princeton, W. Va. He testified that the register produced 
was kept by the dispatcher of the said division office from information received by him from 
other employes of the defendant by telegraph or telephone from stations along its line, and 
that it was in the handwriting of three men, who were the dispatchers on duty on the said 
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date. So that the question to be determin('cl is whether or not this document was sufficiently 
verified to justif~' its admission as evidence. . . . 

"The train sheets of a properly operated railroad must be accurately and properly kept 
by the train dispatchers, or else the lives and property or it3 passengers, the safety of its 
employes, and its own pl'oper~y are all imperiled. Indeed, ~ railway cannot be operated 
unless the train dispatchers are kept informed as to the location and movements of its trains. 
Outside of the courtroom nil "ne would question the value of these records, for no other 
practical method h!ls heen devised to prevent collisions. Were these particular train sheets. 
sufficiently identified as the record kept by those whose duty it was to keep them? While 
they should have been proved by the train dispatchers who kept them, failure to do so affects, 
not their admissibility, but their credibility, and the vital question is, not by whom they were 
proved, but whether or not they were the original train sheets. . . . We have here, then, 
the practical impossibility, on the ground of inconvenience, of producing all the persons who 
have contributed their knowledge in making up the various entrie:; upon these train sheets, 
and we also have the circumstantial guaranty of trustworthiness grol\;ng out of the fact 
that the entries were made in the regular perfOimance of duty, and that errors and misstate
ments in train shcrts are almost certain to be promptly detected and to result disastrously. 
When there is this practical necessity and this circumstantial guaranty of trustworthiness, 
then such records are admissible, when sufficiently verified. . ., Of cour~e, e:{treme cau
tion must be exercised by the trial Courts, and no evidence of this character should be ad
mitted, unless the document comes from the propl.'r custody and it is proved that it is a 
record kept in accordance with the established rule of business, marIe contemporaneously 
before the controversy arose, by persons under the very highest duty and responsibility 
to keep a true record." 

(5) The rulings upon the subject are not yet harmonious: (a) There are, 
first, a number of States a('cepting with practical completeness the con
clusion above reached, i.e. in given cases admitting verified regular entries 
without requiring the salesmen, time-keepers. or other original observers 
having personal knowledge, to be produced or accounted for.2 . 

• CANADA: 1908, Cummings t.. Gourlay, accounting ior the 13 under-bookkeepers, ad. 
1 Alta. 86 (timber scale-books, admitted). mitted; Pardee, J., diss.; the majority opinion 

UNITf:D STATEf': Federal: 1895, Mississippi docs not discuss the point); 1909, Reyburn II. 
Hiver Logging Co. v. Robson, 16 C. C. A. 425, Queen City S. B. & T. Co., 3d C. C • .\ •• 171 
69 Fed. 805 (sec quotation· 8upra); 1898, Fcd. 609, 616 (bank entries in the discount 
Northern P. R. Co. v. Keyes, C. C., 91 Fec;!. register, the discount ledger, and the individual 
47 (tables of railroad business prepared under ledger, "erified by the clerks in charge, ad
direction of general officers by40 or 50 clerks; mitted, without calling all perSOllS concerned 
officers called, but. clerks not called, though in the matters recorded; the above principle 
amilable and willing to testify; admitted; approved); 1911 Reike 1'. U. S., C. C. A .. 
good opinion); 1902, Continental Nat'l Bank 192 Fed. 83 (weighers' records, :lnd .. pink 
v. First Nat'l Bank, 108 Tenn. 374, 68 S. W. books", admitted, affirming 1'15 Fed. 852); 
497 (bank account books held to be sufficiently 1913, Wisconsin Steei Co. v. l\bryland Steel 
verified by the cllshier, without r.aUing the Co., 7th C. C. A., 203 Fed. 403 (cost of manu
bookkeeper; sec quotation .supra) ; 1903, United facture; workmen marked their job-time on 
States v. Venable C. Co., C. C., 1!l4 Fed. 267 cards; from these the bookkeepers made up 
(a constructing engineer's t.ables of work lind the pa)Toll, lind sheets distributing the wages
materials. based chiefly on the regular written amount paid for each job; from these sheets 
reports of numerous subordinates, admitf.ed, the account-books were made up; the books, 
without calling the latter); 1906, Grundberg with time-cards, etc., were held admissible, 
II. U. S., 145 Fed. 81, 97 (invoices, ledgers, both by Federal common law and under Wis. 
etc.; principle apparently recognized); 1907, Stats. §§ 4186-9); 1916, Rutan v. Johnson, 
Greene v. U. S., 5th C. C. A., 154 Fed. 3d C. C; A., 231 Fed. 369, 2;9 (amount of 
401, 415 (bunk-books showing the accounts taxation due; the various entrants being 
of the defendants with the bank, proved called, except for certain periods when they 
by tllC chief bookkeeper who had no were absent on vacations, the records were 
personal knowledge, without calling or nevertheless held admissible); 
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(b) There are rulings admitting verified regular entries after a showing 

Alabama: 1910, St. Louis &:: S. F. R. Co. v. 
Sutton. 169 Ala. 380. 55 So. 989 (defendant's 
train8heet kept by the operators at stations, 
recording times of arrival lind departuro of 
trllins, admitted for tbe plaintiff without 
calling the operators, on the testimony of the 
engineer; the opinion confuses the present 
principle and those of • res gestw' and parties' 
admissions); 1916, Shirley r. Southern R. Co" 
198 Ala. 102, 73 So. 430 (mine payroll, in 
handwriting of A., out of the State, beld 
admi!!8iblo without accounting for the other 
persons making up the roIl; citing the abovo 
teltt with approval; liberal opinion by Thomas, 
J.); 1920, Little r. Thomas, 20·1 Ala. 66, 85 
So. 490 (mortgage payment; ledger of bank, 
admitted to ~how payments mado; verified 
by ono witness only); 
Cali/omia: 1911, People r. Walker, 15 Cal. 
App. 400, 114 Pile. 1009 (bank-books ad
mitted to show that 1\1. Was not II depositor) ; 
1920, Patrick r. Tetztaff, Cal. App. • 1S9 
Pac. U5 (books of nn automobile repair-shop, 
admitted, without cnJling the workmen); 
Columbia (Di!/.): 1892, L". S. r. Cross, 20 
D. C. 379 (the marshal's office kept a record 
of measurements of con\'icted persons, the 
clerk writing down the measurement as called 
out by the Mubordinate taking it; the clerk C. 
mone was called; COlt, J.: .. It was said that it 
was hearsny on the part of Carroll, because 
he did not take the measurr.ml'nt .• " In 
a complicated transaction in which two per
sons participate, we do not think it is essential 
that each one should ha\'e personal knowl
edge of all the steps in the transaction. For 
e~ampll', n ml'r('hnnt in his store selling goods 
calls ou t the price and the chnracter of his 
goods. and his clerk "Tites them down; that 
is in the regular course of business; and it 
"'ould not be necessary that the clerk should 
follow the merchant around and have a per
sonal knowledge of all that passed between 
him and his customer ") ; 
Georgia: 1853, Fielder ~. Collil'r, 13 Ga. 496, 
4.99 (sec quotation supra); 1880, Schaefer v. 
R. Co., 66 id. 39, 43 (witness making records 
of ret"l!ipts nnd shipments of cotton by his 
sub,JT(linates in the offi("e; admitted, without 
accoun~ing for the others. on the ground 
of public convenience; following Fielder 1>. 

Collier) ; 
I1lin,,"': 1896, Chisholm 1>. Machine Co .. 
160 JIl. 101, 43 N. E. 796 (workmen made out 
timo-slips of work done, foremen examined 
and checked them. and bookkeepers entered 
them in timo-books, errors being checked 
and corrected throughout; the bookkeepers 
t('stified to the correctness of the books, Ilnd 
the foremen the slips. but not the workmen; 
the books wl're held admissible) ; 1907, Cooke v. 
People 231 Ill. 9. 82 N. E. 863 (to show de
posits to the defendant'll account. the books 

of a bank were admitted, verified by tho 
cllshier, who had not personally made them; 
here the bank had ceased doing business, und 
tho different clerks lind bookkeepers "were 
not nt the time of the trial in the employ 
of the bank, but were living in different places, 
many of them being in foreign States"; fol
lowing Chisholm v. Machine Co., 8upra); 
1908, Richardson Fueling Co. 1>. Seymour, 
235 III. 319, 85 N. E. 496 (delivery-book of a 
tugboat captain, verified by him, admiited; 
the wheelbarrow-loads were checked off by 
him, or by .. some one else", in whil'h case he 
.. got Il ticket signed by some one on the bollt" ; 
the delivery tickets had been lost); 1909. 
Pittsburg C. C. & St. L. R. Co. v. Chicago, 242 
Ill. 178, 89 N. E. 1022 (destruction of numero\l~ 
freight-cnrs by a mob; issue as to their loads 
and contents; reports of llTl"i\"al etc. of cur~, 
mado up in pllrt8 from various eUlploycl'~' 
reports, verified by the clerk who transcribed 
them and the conductors who handed in the 
originals, the originals being destroyed in 
course of business, admitted under the circum
stances) ; 
Iou'a: 1922, Farmers Nat'l Bank r. Prlltt, 
- In. • 186 N. W. 924 (false r<,presenta
tives; book entries testified to by the 
bookkeeper, adm;tted withollt calling other 
participants); KanslUl: 19().1. State v. Stephen
~on, 69 Knn. 405, 76 Pac. 905 (ledger verified 
by the bookkeeper, admitted, without calling 
salesmen, shipping derks, etc.); 
Kentucky: 1906, Louisville &; N. n. Co. r. 
Daniel, 122 Ky. 256, 91 S. W. 691 (train
movements at M .• allowed to be e\"idellced 
by the trainsheet record of the train-dis
patcher at E.. based chiefly on telegraphic 
reports from others, but verified on the stand 
by the train-dispatcher IlS n correct record. 
without calling the various employees making 
the reports; lucid and forceful opinion by 

·O'Rear, J., one of the best on the subject) ; 
},faine: 1907, Madunkeunk D. &:: I. Co. r. 
Allen C. Co., 102 Me. 257, 66 Atl. 537 (logging 
scale-book, made up by an assist:m t, used by 
the surveyc.r, without calling the assistnnt); 
},fassachuseltll: The bizaTl"e piece of patch
work legislation in 1913, quoted ante, § 1519, 
WIlS probably meant to affect this topic; 1893. 
Dono\"lln v. R. Co., 158 Mass. 450. 452, 33 
N. E. 583 (trainsheet, made up by combined 
reports of operators at various stations, nnd 
showing whereabouts of trains; received on 
verification by the collector, without account
ing for operators); 1009, Delaney I). F. G. F. 
&:: P. Co., 202 Mass. 359, 88 N. E. 776 (quoted 
supra); 1916, Bradford v. Boston & M. R. Co., 
225 Mass. 129, 113 N. E. 1042 (fire set by 
defendant's locomotives; the train-dispatcJlCr's 
testimony, verifying a record based on tele
gr&ms from station agents, admitted); 
Montana: 1920, Smith I). SuIlivlln, 58 Mont. 
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that the original observer was deceased; possibly absence from the juris
diction, insanity, or the like, would equally have sufficed.3 

77, 190 Pac. 288 (services rendered by tho 
plaintiff owing a repair-garage; his books 
were kept by a bookkeeper, who made up loose
leaf ledg"r accounts from the time-cards 
filed by the mechanics; held admissible. on 
testimony of the bookkeeper, without calling 
or accounting for the mechanics; citing and 
accepting the full principle of the text above; 
liberal opinion, per Holloway, J.); 
Norlh Carolina: 1905, Firemen's Ins. Co. v. 
Seaboard A. L. Co., 138 N. C. 42, 50 S. E. 
452 (time of arrival of a train at H.; the 
trainsheet, verified by the train-dispatcher 
at R., admitted, without calling the operator 
at H. who reported the arrival; one of the 
best modern opinions, by Connor, J.); 1908, 
Jones v. Atlantic C. L. R. Co., 148 N. C. 449, 
62 S. E. 521 (conductor's train record, not 
admitted to show condition of stock, solely 
because the conductor himself was not offered) ; 
Norlh Dakota: Compo L. 1913, § 7909 (quoted 
an/e, § 1519); 
Ohio: 1919, Leonard V. S:ate, 100 Oh. 456, 
127 N. E. 464 (cold storage; exhibits veri
fied by an auditor, showing receipts and 
deliveries, admitted on the facts) ; 
Pcnnsylrania: 1904, Wells Whip Co. r. 
Tanners' 1\1. F. Ins. Co., 209 Pa. 488, 58 At!. 
89·! (testimony to the amount of a stock of 
goods, by the secretary of the company, based 
on an im'entory compiled in part by clerks, 
received without calling the clerks) ; 
Texas: 1906, Pelican Lumber Co. 0. Johnson, 
44 Tex. Civ. App. 6, 98 S. W. 207 (a secretary
mnnager allowed to testify that the books 
were to his own knowledge correct, though 
he wns not the bookkeeper making the entries 
and the bookkeeper was not called) ; 
l'emllmt: 1916, Squires v. O'Connell, 91 Vt. 
35, 99 At!. 268 (services in cutting lumber; 
a book of entries made in pnrt from tallies 
reported by C., admitted, C. being absent 
from the State, on the above principle) ; 
l'iruinia: 1917, French v. Virginian R. Co., 
121 Va. 3R3, 93 S. E. 585 (timber burned by 
fire set by defendant's locomotivol; to show 
the passage of a trnin, the train sheet made 
up by train-dispaf.chers from station agents. was 
admitted, though verified only by the claim 
adjuster, not the train dispatl)her; quoted 
supra) ; 
WiIlcollsin: 1897. Dohmen Co. v. Ins. Co., 
96 Wis. 38, 71 N. W. 69 (to show the amount 
of goods on hand, a set of books properly 
verified by t,he bookkeeper and the mannger 
of the business, held admissible, though neither 
has actual knowledge of the specific transac
tions; the opinion specifies in full certain 
conditions, and is worth careful reading); 
Stats. 1919, § 4189 (quoted anle, § 1519). 

'ENGLAIIo'D: 1899, R. v. Dexter. 19 Cox Cr. 
360 (a witness, who was a solicitor, had had 

interviews 'with the accused, and had after 
each interview dictated to his stenographer 
an account of what was said, and the stenog
rapher had VoTitten out the notes in longhand; 
the solicitor had within three weeks after such 
interview gone over the notes and could say 
that he believed them correct; the stenogra
pher was now in New Zealand; Grantham, 
J., allowed the solicitor to use the notes, ~ay
ing tllll t .. the shorthand clerk is his 'alter 
ego'''; but the opinion pays no attention to 
the distinction between the two kinds of rec
ollection, and rests in part on the circumstance 
that the solicitor had himself \'erified the notes 
within a short time after taking, thus invoking 
the principle of § 748, ante). 

UNITED STA TEB: Federal: 1896. American 
Surety Co. 1>. Pauly, 18 C. C. A. 644, 72 Fed. 
470 (a ledger of recbipts and payments kept 
by the bookkeeper of a bank, from checks and 
dcposit-tngs hnnded him by the teller, and 
representing the moneys received and paid 
out by the teller; the teller being dead, the 
bookkeeper verified his entrie3, which were 
received to show the amounts received and 
paid out by the teller); Arkansll8: 1897. 
Stunley v. Wilkerson, 63 Ark. 556, 39 S. W. 
1043 (salesmen's books were burned am) the 
salesmen deceased; journal and ledger copies. 
"erified by the bookkeepers, were admitted) ; 
Michiuan: 1902, Meyer v. Brown, 130 Mich. 
449,90 No W. 285 (record of car-weights, testi
fied to by the weighmaster, admitted with
out calling the weigher, the original card be
ing lost and the weigher's identity impossible 
to ascertain); M iSSOUM:: 1920, Dameron 
v. Hnrris, 281 Mo. 247, 219 S. W. 954 (entries 
mnde by other persons in the deceased pro
prietor's presence and under his orders, ad
mitted as his, the entrants testifying); New 
Hampshire: 1917, Roberts v. Claremont Power 
Co., 78 N. H. 491, 102 At!. 537 (pollution of a 
river; certain sales sheets were prepared by 
H. on reports from others. one of whom was 
dead and the others out of the jurisdiction; 
admitted; careful opinion by Peaslee, J.); 
New York: 1920, Shmargon v. Rosenstein. 
App. Diy. 182 N. Y. Supp!. 343 (goods sup
plied: plaintiff's books kept by three clerks, 
held improperly admitted on the testimony 01 
one only); North Dakota: 1916, Northern 
'rrnst Co. t·. First Nat') Bank, 33 N. D. I, 156 
N. W. 212 (county acc01lnt-books, proved 
by the deputy treasurer, the treasurer being 
in the penitentiary, admitted); Tenne88ee : 
1823, McNeill 1>. Elam, Peck Tenn. 268 (de
ceased notary made proteatlS and notices, and 
his daughter entered them under his instruc
tions; admitted; whether the daughter was 
called docs not appear); VelllUmt: 1913, 
Griffin v. Boston &: Maine R. Co., 87 Vt. 278, 
89 At!. 220 (trllin registers kept at stations, 
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(c) There are rulings exehlding such entries because the original obserwr 
was in no way accounted for, or declaring that ht' must be produced, without 
deciding what excuse, if any, for non-production would suffice.4 

the entries made by the ('onductAJr of euch 
train IlS it passed, off Ned to show who was the 
cngincer on a certain truin (In C'ertain days; 
the conductors were .. allcd. execpt onc. lind 
he was proved to he unable hy illness to ut
teud; held admi~sible not only 115 .. confirma
tory" evidence for the witneSl'cs who testified. 
but us "independent" eddence); West Vir
gillia: 1911. We~t Virginia Architects & 
Build!)rs v. Stewart, 68 W. Vn. 506, 70 S. E. 
113 (bookkeeper's entries of labor in perform
IInce of a contract. based un reports from 
:\1.. the corporatiun president. and "'. the 
foreman; M. the bookkeeper testified; M. 
was offered as u witness but wa~ disqlllllified 
liS an interested sun-h'or: ,,-, was not called: 
held, that the entries wcre admissihle: quot
ing the principle of the text uho,"e) . 

• CANADA: N. Br. 18lm. Leslie ". Hanson, I 
Han. N. Br. 2fi:J (book made from numbers 
marked by difft'rellt pt'r~ons 011 log~ BaWll, not 
admitted. in the uhsclH'e of 8ati"fac·tory testi
mony from all the persons who had lIlt'a~ured 
lind mllrk('d the ll)~s): Qlle. I!) 1:3. Cllna
dian l'nl'ifle n. Co. ,.. Quinn. 11 D. L. n. UOO 
(hospital chart of the plaintiff's clI.e. "erifled 
by the nurO'C-superinten,lent :lIId one other 
nllrse. hilt. containing pntries hy n nur~e not 
callerl and not Il"ailubll', held not adllli"sible 
on the fact~: the opinion shows no fllmiliarity 
with the subject). 

USlTED STATES: Federal: IS94, Th(> Norma. 
15 C. C. A. [,;;:l. US Fed. 50!) (forcmull lind 
bookkeeper) : H111, Souilit'Tn n. Co. ". ~I(l"rcs
,·iIIe C. Mills. C. C. A., Vq Fed. ;2 (('hief 
freight c1erk's memorandum or n weighing 
not personally known to him, exclu<l<,d): 1!J!!1. 
Crowell r.l'anhandle G. &EI. Co .. 801 C. C. A .. 
271 Fed. 129 (H.·s record of freig/,:-,;,·un(lles. 
based on report" of subordinates not palled. 
excluded; unsound): 
Alabama.' WI!). LO\'emun .Joseph (,.; I,Geb v. 
McQueen. :!03 Ala. 280, S:! So. 530 (Iuo~e-leaf 
ledger trnnscriiJed hy bookkeepers from sales
men's slips: two bookkceprrs testifi<,d, t.wo 
could not be fOllllcl. :lIId one wus ill; the sllles
men were 1I0t prl,du!'cd nor urcounted for: 
hold that Code 1!J07, § ·100:3. r .. "uir('d the sale~ 
men to be produced or ac!'ountcd for: but. 
.. we npprO\'e . the reasoning . . . of the mod· 
ern decisions" which apart from stlltute d,) 
not require this); 
Arizona: 1900, Matko j', Dale~', to Ariz. 175, 
85 Pac. 721 (certain pay-rolls. in part kept. by 
a former paymaster not accounted for, ex
cluded) ; 
California.' 1899. Butler I'. Estrella n. V. Co., 
124 Cal. 239, 56 Pac. J040 (salesbooks kept 
by witness from report of manager 1I0t called. 
excluded) ; 

Georgia: 1902. Whitley Grocery Co. Il. Roach, 
115 Ga. 918. '12 S. E. 282 (an inventory made 
by three persons, one or two elCamining the 
articles and one or two entering the items, but 
only two of the three testifying. held not ad
missible); 1902, Meadows ,.. Frost, J 15 Gn. 
1002, ·12S. E. 390 (hooks kept byonewho merely 
copied slips handed to her by another person 
not called. held inadmissible) ; 
Illilloi.,: 1898, Pennsylvnnia Co. t'. McCaf
frey. 173 III. Hi!l, 50 N, E. 713 (book kept by 
11 dcsk-serg('an t of police mnde from reports of 
uc .. idcnts by other policemen based on h!'arsay, 
excluded; probably correctly, becnuse the 
pOIi('elllen t!\('lIIseh'es hud not personal knowl
edge) ; 
lou.·a.· Hl05. Munarch l\!fg. Co. r. Omaha. 
C. H. & S. H. Co .. 127 Ia. [,11,103 N. W. 49:l 
(weathcr re('nrd~. kept by a railroad, but not 
,"eritled by the IIgent in "hllrge at the time in 
i~.uc. ('xcluded: opinion obscure, and erroneous 
on pril1ciple. though correct on the f:lcts) : 
Kentuckl/.· Hl09, Fidelity & D. Co. I'. Cham
pion I. 1\1. & C. f:. Co .. 133 Ky. 74, Jl7 S. W. 
:l!J:I (a storage c(,mpany's employee entered the 
names of the dcpo::itors. but not the amount" 
receh'ed h'(lm th!'m; thesc sums he emhezzled : 
to pr,)\·c rhe amount embezzled. in an acti,jJl 
IIgain"t the surety rompuny, the st.or'lge ('om
pany offered a WitIlC~S who hlld taken the list 
of some one hundred d<,positors, visited each 
one. heard their statelll!'nts of the sum paid by 
ea .. h. and then prepnr('d iL list of these items; 
this list. as "crified h~' that witness. held in
admissible; thcoretically correct, practically 
unsollnd. beeause the amount was \'irtunll~' 
undisputed) ; 
Louisialla.· 1857, White r. Wilkinson, 12 La. 
An. 360 (bookk()('per and salesman; apparently 
ornl rep(,rt>! hy the 1[1 ttcr) ; 
lI! (lssach7lu/l .•. · I !l05, Gould ~. Hartley, 187 
l\[a';R. WI, 73 N. E. (j.50 (hill for cigars. 
Iiq'JOr, etc.: the plaintiff offered :10 original 
book, sworn to hy the ('lerk keepin~ it. and 
made up by him from tickets JlI1nl'hpd hy a 
registering machine oppratf'd by tho snlesman. 
who sent the ti('kets to the clerk. who made up 
the en tries: nei ther the ticlwts nor the sales
mnn were produced: excluded: thus the Court 
refused 11 plain opportunity to make a Iibeml 
nnd safe application of the principle to modern 
bU5tne~s method8); IG09, Del:mey ~, Fmm
ingham G. F. & P. Co., 202 Mass. 359, 88 N. 
E. 773 (ccrtain hospitnl records of medical 
cases, nwde by a clerk testifying but based 0/1 
~lips handed to her by a specific physician who 
was not shown to be 11IIa\'ailable, excluded: 
otherwise, perhnps, whcre the entrant clerk 
receives the information "from \'arious per
sons whom be cannot expect to remember and 
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(d) Finally, a few rulings inexorably exclude such entries even where the 
original observer is accounted for as absent from the jurisdiction, or the like,5 
i.e. declining to excuse his non-production on such grounds, and thus incon
sistent with the general principle (anir, § 1521). 

(6) A similar question is presented for partiei books (pOllt, § 1555). 

whom it will be impracticable to call"); St. 
1905, e. 330, as now embodied in Gen. L. l!J~O, 
c. 233, § 79 (certain hospital records to be 
admissible; quoted 1lOst, § 1707); 1913. 
Butcher's S. & 1\1. Ass'll v. Boston, 214 Mass. 
254, 101 N. E. 42(; (drawteuders' official rec
ord of vessels passing. not admissible so far 
as founded on reports of substitute drawtcn
ders; scc post, § was); 1917, Rhoades~. N. Y. 
C. &: H. R. H. Co., 227 Mass. 138. 116 N. E. 
244 (death of eDlployee; on the issul' of in
terstate commerce, to ~\'idence interstate 
shipment, the express messenger's testimony 
to a book made up by him from wayhills, etc., 
on the packuges, held not admis"ible; this 
is unsound, from auy point of view) ; 
Michioan: Swun v. Thurman, II2 Mich. 416, 
70 N. W. 1023 (books testified to by a book
keeper, who made the entries upon the ~ales
men's reports; excluded. as not founded upon 
personal knowll'dge) ; 
Minnesota: 1901, Carlton r. Curey, &3 1\Iinn. 
23~, S6 K. W. 85 (book made up hy A on in
formation furnished by memoranda from a 
workman B, exduded. as not ba~<,d on per
sonal knowledge; hut hl're neitlll'r A nor B 
was called or shown to be unavuiluble); 1903, 
Pri('e v. Standard L. & A. In~. Co., id. . 
95 N. W. Ill!; (hospitnl register, with entries 
by a superintendent ba~l'd Oil reports of a 
physician, hut \'erified by the former only. 
without calling the lutter. excluded); 
Missouri: 1906. Einstein v. nolladay K. L 
&: L. Co., 118 Mo. App. 184. 94 S. W. 296 
(abstracts of title, mude purtly by S. and partly 
b}' K., but verified by S. ()nl~', exduded); 
MOlltafla: 1921, Gallatin Co. Fanners' Alli
an~e v. Flannery, 59 Mont. 534, 197 Pac. 
996 (chief bookkeeper, making onl~' a few of 
the en tries, and bookkeeper making most of 
them, on reports from men at the gruin ele
vators; the chief bookkeeper only being 
called. held that the other bookkeeper should 
have been called alsa) ; 
New Hampshire: 1920, Mason v. Dover S. 
& R. St. R. Co., 7!l ~. H. 300, 109 Atl. 841 (rec
ord of street lights, kept by persons not nnmed 
nor produced nor accounted for, excluded) ; 
New Jersey: 1896, New Jersey Zinc & I. Co. 
v. L. Z. &: I. Co., 59 N. J. L. 189, as Atl. 915 
(bookkeeper's entries of deliveries of which 
he knew nothing, excluded) ; 
NclV York: 18S6,MayorofNewYorkt.R.Co., 
102 N. Y. 572,7 N. E. 905 (sub-foreman'soral 
reports to foreman) ; 
North Dakota: 19IG, Starke r. Stewart. 33 N. D. 
369. 157 N. W. 302 (goods sold; receiver's 

hooks not proved by any one having personal 
knowledge, excluded) ; 
Oklahoma: 1909, Missouri K. &: '1'. R. Co. v. 
Dnvis, 24 Okl. 677, 104 Pac. 34 (stockyards 
book of stock deliveries, kept by a clerk on 
reports from the foreman and other persons; 
the foreman alone was offered, and the clerk 
was not accounted for; held that the present 
principle was not applicable, and also that 
under Wilsoll's Rev. & Ann. Stats. 1903, § 4574, 
the clerk must be accounted for) ; 
Orcoon: 1905, Manchester Assur. Co. v. 
Oregon R. & N. Co., 46 Or. 152, 79 Pac. 60 
(shop-book record of engine inspections, by 
E. and W. and a clerk; 8ernble, the testimony 
of all three required; opinion confused); 
PCll1!sylva11 ia : 1918, Caffery '1'. Philadelphia &: 
R. R. Co., 261 Pa. 251, 104 Atl. 569 (personal 
injury; photographer's record, "erified by the 
manager, but not by the operator who was 
una('counted for, excluded) ; 
VCnl101lt: 1911, Coolidge t'. Taylor,85 Vt. 39, 
80 Atl. 1038 (to pro\'c the delivery of milk to 
'1'., a book of entries of SUdl delh·ery. "erifled 
on the stand hy the ('omp:lny's ~ecretnry, who 
transcribed them from the delivery-clerk's • 
dllily memoranda, WIIS excluded. because the 
secretary had no personal knowledge and the 
delh'ery-clerk was not called /lor accounted 
for); 191a. O:;horllc t'. Grand Trunk R. Co., 
87 Yt. 1O.t. 88 Atl. 512 (ho~pit:ll rc('ord; one 
of the entrant nurEes testifying, hut thl! others 
being unaccounted for. it was excluded); 
l'iroillia: 1919. La\'cnstein Bros. t'. Hartford 
Fire Ins. Co., 1:!5 Va. 191, 99 S. E. 579 (in
surance policy; whether plaintiff's inventory 
was admissible all the present principle, not 
decided) ; 
H'ashirlotoTl: 1894, Tingley t'. Land Co., 9 
Wash. a.J., 42, 36 Pac. 1098 (entries in book 
made by witness from memoranda partiy by 
sClllers of log~, excluded); 
West Viroinia: 1922, Woodrum H. O. Co. t'. 

Adams Exp. Co., W. Va. . 110 S. E. 549 
(c1eIi\'l'ry of goods to a carrier). . 

• 1894, Chicago Lumbering Co. t1. Hewitt, 
12 C. C. A. 129, G4 Fed. 314 (tallies of logs 
reported in writing by F., copied by 1\1.'. 
F. had disappeared, through what the Court 
considered the neldigence of the party offering 
the books) ; 1854, Kent v. Garvin, 1 Gray Mass. 
150 (drayman ornlly reporting to clerk, the 
former being in California). 

For the same question arising for parties' 
books. see post. § 1555; the cases are not usu
ally discriminated, and indeed involve the 
same principle. 
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§ 1530 EXCEPTIONS TO THE HEARSAY RULE (ClIAP. 11 

(7) Hospital records of a patient's treatment often involve the present 
principle, and have frequently been excluded in consequence.6 But in view 
of the special circumstances which involve their preparation and use, they have 
in some States been given (as they should be) by legislation a special status, 
and thus form an exception of their own (post, § 17(7). 

(8) Banl~ers' books (post, § 1683) and corporation-books (ante, § 1074) 
have also been given a special legislative status. 

(9) A C01nllwn carrier's records stand on no better and no worse footing at 
common law than any other person's business-records; if the entries satisfy 
the conditions of the present principle OIl the facts as shown, they become 
admissible, but not otherwise. However, in an issue where the carrier is a 
disinterested third person there is good practical reason for dispensing with 
any showing of the necessary conditions; the presumption being that a com
mon carrier's records are ordinarily of the composite character that would 
satisfy the present principle. If such an application of it be made, it should 
admit a common carrier's records of consignment, carriage, and deliver~', in 
all manner of litigated issues. 

Thus far the only application of it is confined to shipments of intoxicating 
liquors. Under the modern prohibitory legislation, the records of a railroad 
or express carrier have been made admissible, without calling, the various 
employees whose personal knowledge goes to make up the entries.7 Legis
lation 'ad hoc', changing settled rules of procedure in the zealous pursuit of a 
particular measure, is seldom wise; moreover, it is a mark of unbalanced judg
ment to deem a liquor-offence more urgent for speedy and practicable proof 
than the offences of anarchists, thugs, plunderers, forgers, and cheats. But 
in this ease the rule of Evidence adopted is onc that merits wider extension. 

,-::::. § 1.531. POl'ln or La.nguage of the Entry; Impeaching the Entra,nt's Credit. 
Apart from the general rule, already dealt with (ante, § ]528), that the state
ment must be in ~\Titillg, there is no limitation as to the mode of "Titten 
expression. Any rnarle or sign that is interpretable as ha"ing 11 definite 
meaning will suffice.l The absence of an entry, where an entry would natu
rally have been made if 11 transaction had occurred, should ordinarily be 
equivalent to an assertion that no such transaction occurred, and therefore 
should be admissible in evidence for that purpose;2 the same question arises 
for other kinds of evidence (post, §§ 1556, 1639). 

The rules for impeaching tlze credit of the entrant would presumably be 
those accepted for parties' books (post, § 1557). 

e Cases cited 8upra, notes 2 to 5. 
7 The authorities are collected post. § 1708. 
§ 1531. 1 1833, North Bank v. Abbot, 13 

Pick. 471. Compare the same principle ap
plied to parties' books, post, § 1556. 

s 1886. Bridgcwater v. Roxbury. 54 Conn. 
217. 6 Atl. 415 (said obiter); 1896, State v. 
McCormick, 57 Kan. 440. 46 Pac. 7i7 (a book 
of depositors, admitted to show that J. was 

. not II depositer); 1901, Bastrop State Bank v. 

Levy, 106 La. 586, 31 So. 164 (bank's dcposit
entries, held evidence that no other sums than 
there recorded had been rcceived by it). 
Contra: 1903, Vandyke v. R. Co.. Ky. , 
71 S. W. 441 ("usually admitted only as affirm
ative e\'idcnce"); 1860. Sanborn v. Ins. Co., 
16 Gray 448, 452. 455 (absence of an entry in 
n risk-book regularly kept, not received to 
show that the contract was not wade). 

286 

• 



§§ 1517-1561J REGULAR ENTRIES: A. IN GENERAL § 1532 

§ 1532. Production of Original Book. The general rule requiring the 
production of the original of a writing (ante, § 1179), applies no less to entries 
offered under this Exception than to other writings; 1 but the rule is of course 
satisfied where the original is accounted for as lost or otherwise unavail
able.2 As between different kinds of account-books, a ledger, a journal, 
and the like, the question will arise which of them is to be considered as 
the original; and upon this point the rule de\'eloped for parties' books (post, 
§ 1558) would presumably be regarded as here applicable. 

§ 1533. Opinion Rule. The Opinion rule (post, § 1917) doubtless applies 
in theory to this class of testimonial evidence as to others.1 But as the 
entrant is not before the Court, being deceased or otherwise unavailable, the 
rule will usually not properly exclude the entry, since (as already noted for 
D;\'ing Declarations, ante, § 1447) there is no opportunity by questions to 
obtain from the witness the data of bare facts separated from his infel'ence or 
opinion thereon. To apply the much misused Opinion rule in this connection 
can hardly eyer be justified. . 

B . PARTIES' ACCOUNT-BoOKS 

§ 1536. In General. The history (ante, § 1518) of that branch of the 
Exception which admits parties' account-books or shop-books gave to it a 
development and a series of precedents distinct from that of the general Ex
ception. Nevertheless, the principles upon which this branch was developed 
in the Courts of the United States show equally a recognition of the two 
traditional features of hearsay exceptions in general, namely, the Necessity 
principle (ante, 1431), and the Circumstantial Guarantee of Trustworthiness 
(ante, § 1422). The application of the principle of necessity lay in this, that 
since a party was disqualified as a witness for himself, and since in certain 
classes of transactions he was thus totally without evidence obtainable from 
others, certain past statements of his must be admitted by very necessity. 
Moreover, his own shop-books were regarded as being more or less trust
worthy, for reasons analogous to those already examined (ante, § 1522). 
Thus, the principle of necessity and the principle of a circumstantial guar
antee were both recognized; and the case stood on the ordinary footing of an 
exception to the Hearsay rule, without reference to other specific exceptions. 

§ 1532. 1 Can. 1908. CummingB v. Gourlay, 1 
Alta. 86 (ledger entries made from scale-books; 
doubted); 1909. Claudet 17. Golden Giant 
Mines, 15 Br. C. 13 (COpy of minutes of di
rectors' meeting kept by deceased secretary. 
excluded on the facts); U. S. 1859. Churchill 
v. Fulliam. 8 Ia. 45; 1879. Peck 11. Parchen. 
52 la. 46. 54, 2 N. W. 597; 1826, Herring I). 

Levy. 4 Mart. N. s. La. 386. 
So also the rule (post. § 2129) requiring 

the Cle7luin.enus of the book or entries to be 
evidenced: 1906. Nolan I). Salas. 7 P. I. 1 
(applying C. C. P. § 378). 

21873, Burton I). Driggs. 20 Wall, 135 
(original jurisdiction); 1831. Holmes I). Mars
den. 12 Pick. Mass. 171 (original burned); 
1905. Manchester Assur. Co. I). Oregon R. ok 
N. Co .• 46 Or. 162, 79 Pac. 60; 1896. Rigby 
v. Logan, 45 S. C. 651, 24 S. E. 56 (ledger 
admitted, the original entry being burned). 

Consult the rules and citations ante, 
§§ 1192-1230. 

§ 1533. 1 1888, Bradford 17. S. S. Co., 147 
Mass. 57, 16 N. E. 719 (report of an appraiser. 
made in the regular course of employment. 
stating the amount of damage. excluded). 
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§ 1536 EXCEPTIONS TO THE HEARSAY RULE [CSAP. LI 

When parties were made competent, on their own behalf, a main reason
the necessity disappeared; but the form of the rule was established before 
this change was made; and its limitations can therefore be understood only 
by keeping in mind that the original attitude of the Courts in establishing it 
was precisely analogous to their attitude towards other Hearsay exceptions. 

It may be noted here that in a few jurisdictions this branch of the Excep
tion was never judicially recognized,l apart from modern statutes. 

1. The Necessity Principle 

§ 1537. Nature of the Necessity. The foundation of the admission of 
parties' shop-books or account-books in the United States was a necessity, 
resting in two circumstances; first, the disqualification of the party to take 
the stand as a witness, and, secondly, the conditions of mercantile and in
dustrial life in the early days, which left the party generally without other 
evidence than his own statements in the books. This appears in the lan
guage of the judges in all the jurisdictions and epochs; and the specific rules 
of limitation grew directly out of this living principle: 1 

1808, TILGHClIA:-I, C. J., in Starrett v. Bull, 1 Binn. 237: "In consideration of the mode of 
doing business in the infancy of the country, when many people kept their own books, it 
has been permitted from the necessity of the case to offer these books in evidence .... 
No such necessity exists when the fact is that clerks have been employed and the entries 
made by them." 

1810, SWIFT, C. J., Conn .• Evidence, 81: "The provision of the statute is grounded on 
the necessity of the thing; for in many instances it would be very difficult to obtain other 
or better proof." 

1816, PAHKER, C. J., in Faxon v. Hollia, 13 "'lass. 427: "[The exceptionJ is necessary 
for the secl!rity of tradesmen and small dealers, who are generally unable to support clerks 
on whose testimony they might establish their claims." 

1838, HITCHCOCK, J., in Cram v. Spear, 8 Hamm. 497: "The mischief to be remedied 
was the extreme difficulty, and in many cases the utter impossibility of proving the quan
tity, quality, or delivery of articles passing from one person to another upon credit and 
which are ordinarily charged upon book. The merchant does not always keep a clerk by 
whom this proof could be made; the farmer or mechanic rarely if ever. Hence the neces
sity of the statute." 

1882, DEVENS, J., in Piatt v. White, 132 Mass. 477: "It has been sanctioned as an excep
tion to the general rule of law, as it formerly existed, that a party should not be a witness 
in his own cause, and from supposed necessity in order to prevent a failure of justice, that 
he shall be allowed to produce the record or his daily transactions, to many of which, on 
account of their variety and minuteness, it cannot be expEcted there will be witnesses." 

1892, ANDHEWS, J., in Smith v. Rentz, 131 N. Y. 169, 30 N. E. 54: "It was founded 
upon a supposed necessity, and was intended for small traders who kept no clerks." 

§ 1636. I Ala. 1842. Nolley v. Holmes, 3 Md. 1833. Owings v. Low. 5 G. « J. 142; 
Ala. 642; 1815. Grant v. Cole. 8 Ala. 521 ; Mo. 1855. Hissrick v. McPherson. 20 Mo. 310. 
1846. Turnipseed v. Goodwin, 9 Ala. 378; § 1531. 1 Accord: 1860, Landis'll. Turner. 
1873. Avery's Ex'rs v. A vcry. 49 Ala. 195; 14 Cal. 575; 1825. Beuch 11. Mills, 5 Conn. 
Fla. 1852. Higgs 1J. Shchee. 4 Fla. 385; Ind. 496; 1832. Terrill v. Beecher. 9 Conn. 348; 
1836. Dc Camp t'. Vundegrift. 4 B1ackf. 272; 1833. Dunn v. Whitney. 10 Me. 14; 1852, 
La. 1844, Martinstein 1J. Creditors. 8 Rob. 8; Cole v. Dial. 8 Tex. 349. 
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§§ 1517-1561] REGULAR ENTRIES: B. PARTIES' BOOKS § 1537 

What, then, were the specific rules of limitation growing out of this prin
ciple of necessity? 

§ 1538. Not admissible where a Clerk was Kept. The party must have 
been his own bookkeeper;1 moreover he must have had no clerk helping 
him;2 for if he had, the clerk could be called if living, or, if deceased, his 
book-entry could be used. 

This limitation has been enforced even in modern times. But the tendency • 
has been to lose sight of it, a result partly due to the legislation on the 
subject (ante, § 1519), which in many jurisdictions has expressl~r provided in 
the same statutory passage for the admission of a party's books and also of 
books kept by a deceased clerk. Kow the entries of a clerk were already ad
missible at common law, either as memoranda of a past recollection verified 
by the clerk on the stand (ante, § 745), or, the clerk being deceased or other
wise unavailable, as regular entries in the course of business, under the main 
Exception just treated (ante, §§ 1521-1529). The result, then, of the statu
tory enactments, so far as entries by a clerk are effected, is left uncertain. 
Either it may be thought that the statute merely sanctioned in part the com
mon-law exception for regular entries by a deceased person; or it may be 
thought that the statute abolished for parties' books the limitation to persons 
having no clerk and acting as their own bookkeepers. The latter would be 
the more natural inference, and would involve less doubt and confusion as 
to the effect of the change.3 Nevertheless, the limitation in some statutes 
to clerks deceased or absent is inconsistent with this interpretation. 

The truth is that the statutory enactments often leave it impossible to say 
what is the precise significance of the change. It hardly matters, for the 
books of the clerk, living or dead, are available in any event, in the modes 
above noted. 

§ 1539. Notadmjssible for Cash Pa.yments or Loans. On the same prin-

§ 1538. I 1871, Kerr v. Stivers, 34 Ia. 125. 
Contra: 1882, McGolderick v. Traphagen, 88 
N. Y. 334, 338 (lack of a "clerk" docs not mean 
lack of a mere bookkeeper, but of "one who 
had something to do with and had knowledge 
generally of the business of his employer with 
reference to goods sold or work done. so that 
he could testify on that subject, ... and thus 
is able to prove an accoun t "; two judgcs diss.). 

• Cal. 1860, Landis ~. Turner, 14 Cal. 576; 
1886, Watrous ~. Cunningham, 71. Cal. 32, 11 
Pac. 811; M-ich. 1860. Jackson v. Evalls, 8 
Mich. 476, 481; Ill. 1841, Boyer v. Sweet, 3 
Scam. 122; 1859, Waggeman t'. Peters, 22 
Ill. 42, semble: 1869, Ruggles t'. Gatton, 50 
Ill. 416 ; Me. 1833, Dunn v. Whitney, 10 
Me. 14; N. M. 1910, Radcliffe I). Chavez, 
15 N. M. 258, 110 Pac. 699 (a wife held not a 
clerk); N. Y. 1815, Vosburgh I). Thayer, 12 
John. 461; 1834, Linnell ~. Sutherland, 11 
Wend. 568; 1838. Sickles v. Matller, 20 Wend. 
74; 1900, Smith I). Smith, 163 N. Y. 168, 57 
N. E. 300 (but a wife is not a clerk). 

Contra, semble: 1831, Martin ~. Fyffe, 
Dudley Ga. 16; 1907, Hinkle v. Smith, 127 
Ga. 437, 56 S. E. 464. 

In the following cases entries actually 
made by clerks were treated as the party's: 
1845, Littlefield v. Rice, 10 Metc. 1\la8s. 209; 
1834, Rhoads v. Gaul, 4 Rawle Pa. 407; 1841, 
Cummings v. Fullam, 13 Vt. 439. 

Of course if there is a clerk, who made the 
entries, he may take the stand and usc them as 
his own memoranda of recollection; 1853, 
Humphreys t'. Spear. 15 Ill. 275; and cases 
eited posl, § 1561. 
.. ., 1892, House v. Beak, 141 Ill. 290, 297, 30 
N. E. 1065 ("It was not the' intention of the 
statute to prohibit the introduction in evidence 
of books of account kept by a clerk ", if living 
in the State and able to testify); 1910. Rad
cliffe t'. Chavez, 15 N. M. 258, 110 Pac. 699 
(not decided; noting prior inconsistent rul
ings). 

Compare § 1561, post. 
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§ 1539 EXCEPTIONS TO THE HEARSAY RULE [CHAP. LI 

ciple of necessity, it was usually held that entries of cash payments or loans 
could not be used; because notes or receipts would have been or ought to 
have been taken, and thus other evidence would be extant: I 

. 1852, POTTS, J., in In/Jlee v. Prall'a Execufor, 23 N. J. L. 463 (rejecting a series of cash 
entries): "We must endeavor to solve the question by a resort to first principles .... 
The consideration of necessity introduced the rule in reference to the admission of books 
of account. . •• I hold, first, that th~re is not and never was a necessity for making books 
of entry evidence of the payment or the lending of money. There is no such great and over
ruling amount of inconvenience in requiring that men should take a receipt for money when 
they pay it, or a note or memorandum for money when they lend it, as that the safe, sound 
principle of legal evidence should be overturned on account of it. It is the ordinary mode 
in which all careful, prudent men transact such business." 

Nevertheless, a few Courts, while applying the same principle, have regarded 
it as leading to the opposite result, i.e. they have thought that there is as 
much necessity for admitting cash entries as for admitting others:2 

1858, LmIPKIN, J., in Galwhl v. Shore, 24 Ga. 2·1: "In the nature of things no such prin
ciple can be maintained. . .. The business of banking is confined almost entirely to money 
items; so of the books of factors and commission merchants; so of brokers. Large pe
cuniary advances are made by commission houses to planters, in anticipation of crops; 

. the customer sends an order for a thousand dollars; it is forwarded and charged to the 
planter's account; true, the factor has the \\Titten order, but the cush advanced depends 
upon the evidence of his books. Whatever doctrine may have obtained formerly upon this 
subject, the world is too much in a whirl, there is too much to be done in the twenty-four 
hours now, to allow of the particularity and consequent delay i~ the obtaining of receipts, 
etc. • .. He that so affirms [the rejection of money items] is half a century behind the age 
in which he lives; and to get up with it, he must forget the things that are behind, and press 
forward, for it will never stop or come back to him." 

1822, KIRKPATRICK, C. J., in Wil80n v. Wil8on, l HaIst. 99: "Upon principle I can see 
no reason why a book should be lawful evidence of one item and not of another; why it 

§ 1639. I Accord: 1861, Bank v. Plannett, 
37 Ala. 222, 226 (excluded, where the bank's 
custom was" to payout moneys on the checks 
of iUl depositors, and not otherwise "); 1899, 
Harrold v. Smith. 107 Ga. 849. 33 S. E. 640; 
1851, Brannin v. Foree's Adm'rs. 12 B. Monr. 
509; 1904. Galbraith v. Starks, 117 Ky. 915. 
79 S. W. 1191; 1904. Proctor v. Proctor's 
Adm'r, 118 Ky. 474. 81 S. W. 272; 1906, 
Clark v. Clark, 122 Ky. 145, 91 S. W. 284; 
1901, Waldron v. Priest, 96 Me. 36, 51 At!. 235 
(Iawyer's office docket, with entry of Plwment) ; 
1887, Oberg v. Breen, 50 N. J. L. 145. 12 Atl. 
203; 1898. Hauser v. Leviness, 62 N. J. L. 518, 
41 At!. 725; 1892, Smith v. Rentz, 131 N. Y. 
169,30 N. E. 54; 

- 1 'L"cates 341; i819, Juniata v. Browu, 
5 S. & R. 231; 1912, Wells v. Hays, 93 S. C. 
168, 76 S. E. 195; 1905, Lewis v. England, 14 
Wyo. 128, 82 Pac. 869 (loan items, admitted). 

Accord: without giving a reason: 1857. 
Le Franc v. Hewitt. 7 Cal. 186; 1841, Boyer v. 
Sweet, 3 Scam. 122; 186:), Ruggles v. Gatton, 
50 Ill. 416; 1862, Maine v. Harper, 4 All. 115. 

shire, cash entries of amounts above 403. 
or 86.66 nrc excluded: 1901, Waldron v. 
Priest, 96 Mil. 36, 51 At!. 235; 1825, Union 
Bank v. Knapp, 3 Pick. 109; 1833, Burns v. 
Fay, 14 Pick. 12; 1840. Bassett v. Spofford. 
11 N. H. 267; 1860. Rich v. Eldredge, 42 
N. H. 158. So too in Wisconsin. for amounts 
over lI5: 1903, Brown v. Warner, 116 Wis. 
358,93 N. W. 17. 

• Admitted: 1887, Hancock v. Kelly, 81 Ala. 
368, 2 So. 281 (entries of the drawing of a bill 
of exchange and its payment. admitted); 1893, 
Peck v. Pierce, 63 Conn. 310, 313. 28 At!. 524; 
1918. Stockwell v. ~tockwell's Estate, Conn. 
-. 105 At!. 30 (loans) ; 1869. Taliaferro v. Ives. 
51 m. 247 (hooks admitted to show "how he 
had paid the notes"); 1907. Cooke v. Pt'ople. 
231 Ill. 9, 82 N. E. 863 (bonks. deposit-entries 
oC a bank, verified by the eMhier. admitted) ; 
1912. Levi v. Levi, 156 Ia. 297. 136 N. W. 696; 
1902. Stephen v. Metzger. 95 Mo. App. 609. 60 
S. W. 625; 1893. GleMon v. Kinney. 65 Vt. 560, 
563,27 A tl. 208; 1896, HIlY t>. Peterson, 6 Wyo. 
419. 45 Pac. 1073. 

In Ma8sachusetts, Maine. nnd New Hamp-
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§§ 1517-1561) REGULAR ENTIUES: B. PARTIES' BOOKS § 1530 

should be evidence of goods sold and delivered, and not of money paid or advanced. Why 
should there be witnesses ealled or receipts taken in the one case more than in the other? 
If necessity be pleaded for the one, may it not be (or the other also? For they are both 
transactions in the common course of business, equally necessary and, I should think. 
equally frequent or nearly so." 

In many Courts, the use of cash entries is commonly considered, not from 
the present point of view, but from that of the principle of regularity in the 
course of business; and cash entries are admitted or excluded according 
as they are thought to fulfil that principle or not (ZJost, § 1549). 

§ 1540. Not aihnlssible for Goods delivered to Others on the Defendan.t's 
Credit. Entries of goods delivered to third persons but charged to the de
fendant as the guarantor or the principal, and, in general, entries of a guaranty 
by the defendant, cannot be used; for the third person's evidence is available 
and there is no necessity for a resort to the books.! • 

§ 1541. Not admissible for Tenus of Special Contract. Where there were 
special terms to the contract, the entry cannot be used, because there would 
usually be a writing between the parties, containing the terms of the special 
contract and the book-entry would be unnecessary.! 

§ 1542. Not a·dmissible in Certain Occupations. 'rhe principle of neces
sity may, by the nature uf the occupation, exclude entirely books in certain 
occupations. Thus, a schoolmaster's books have been excluded: 

§ 1540. I Colo. 1915. Young v. U. S. Bank ordered hy thl' defendunt. an attorney Cor 
& Trust Co .• 27 Colo. 331. 148 Pac. (l19 (at- a corporation). 
torney's hooks); COIlIl. 1836, Green v. Pratt. In general. the transaction must hava been 
11 Conn. 205; },fe. 1921. Mansfield v. Gushee. with the defendants: 1819. Rogers v. Old, 5 S. 
120 Me. 333. 114 Ati. 296 (goods delivered to & R. 408; 1869. WaIl v. Dovey. 60 Pa. 212. 
third persons); Mass. 1808, Prince t'. Smith, Compare the caRes cited 1)OS!. § 1544. 
4 Mass. 4.58; 1838, Faunce V. Gray. 21 Pick. § 1541. I 1901. Snow Hardware Co. v. 
247; 1852. Keith V. Kibbe. 10 Gush. 36; Loveman. 131 ..\Ia. 221. 31 So. 19; 1832, 
1861, Gorman t'. Montgomery, 1 All. 416; Terrill v. Beecher. 9 Conn. 348; 1870. Hart r. 
1873. Somera v. Wright. 114 Mass. 17·1; 1875, Livingston. 29 la. 221; 1833. Dunn v. Whitney. 
Field v. Thompson, 119 Mass. 151; 1887. 10 Me. 15; 1889. Ward's Estate, 73 Mich. 225. 
Kaiser v. Alexander. 144 Mass. 71. 78, 12 41 N. W. 431: 1900. Collins 'l'. Shaw. 124 
N. E. 209: Pa. 1788, Poultney v. Ross, 1 DaIl. Mich. 474. 83 N. W. 146; 1907, Jacobs V. 

238; 1795, Tenbroke v. Johnson. Coxe 288; Morgenthaler. 149 Mich. 1, 112 N. W. 492 
1819, Juniata Bank V. Brown, 5 S. & R. 231; (not admitted to show the payment oC money 
S. Car. 1912. Wells 'l'. Hays. 93 S. C. 168, 76 for stock upon a spednl contract); 1914. 
S. E. 195; Telln. 1872. Black V. Fizer. 66 Da\;s v. l\IcGlclland. 185 Mo. App. 130.170 
Tenn. 50; Vi. 1830. Skinner v. Conant. S. W. 691 (att.orney's contract Cor services) ; 
2 Vt. 454; Wis. 1903. Brown l'. Warner. N. J. L. 1838. Dauser t'. Boyle. 16 N. J. L. 395; 
116 Wis. 358, 93 N. W. 17 (money paid to 1896, Wait V. Krewson. 59 Pa. 71, 35 Atl. 742; 
third persons). 1841, Lonergan t, Whitehead. 10 Watts Pa. 

Contra: 1910. Kamm v. Rccs, 9th C. C. A.. 249; 1842. Nickle V. Baldwin. 4 W. & S. Pa. 
177 Fed. 14. 22; 1899. Colemr.n v. Ins. Ass'n, 290; 1898. Halll'. Woolen Co., 187 Pa. 18, 40 
77 Minn. 31, 79 N. W. 588 (plaintiff'B books Ati. 986, 8emble (treated n.~ secondary evidence 
oC purchases and sales Crom and to third per- to the contract's terms); 1896, Hazer 1'. 

BOns, admitted under statute to show the Streich. 92 Wis. 505, 66 N. W. 720. 
amount oC stock on hand); 1897.> Richmond But this does not forbid using the entry 
U. P. R. Co. v. R. Co .• 95 Va. 386, 28 S. E. to show the delivery oC goods, under a special 
573 (to whom credit was furnished; admitted). contract otherwise proved: 1922, Newton v. 

In Massachu8CUs a statute hus changed Consolidated Gas. Co., 258 U. S. 165, 42 Sup. 
the law: 1914, Brooks Co. v. Wilson, 218 264 (rate oC charge Cor gas; the plaintiff's 
Mass. 205. 105 N. E. 607 ((ollowing St. 1913. books, kept under supervision oC the State 
c. 288, quoted ante, § 1519. and admitting public service commission, admitted); 1843. 
an entry in the plaintiff's account book charg. Cummings v. Nichols, 13 N. H. 425; 1860. 
ing to the deCendant certain printed matter Swuin V. Cheney. 41 N. H. 236. 
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1823, COLCOCK, J., in Pelzer v. Cranston, 2l\IcC. 128: "The Court havc always kept in 
• 

view the necessity of the evidence. Now there are fl'w persons in business who are fur-
nished with as many witnesses as n schoolmaster lIlay ('ommand, and therc is no necessity 
for admitting his books to bc produced ill evidence." 

Yet the books of an attorney have been admitted: 

1850, WELl.S, J., in Codman v. Caldwell, 31 Me. 561: "One objection ..• is that from 
the nature of the case, there must be better evidence [in existen('ej. But the book and oath 
of a party are often received to prove sales or services known to other persons and provable 
by them. . " The demands of attorneys are sustainable by /lny mode of proof applicable 
to other descriptions of persons." 1 

Books of a corporation here stand on no different footing from that of a 
natural person. But owing to their special use under the doctrine of Parties' 
Admissions they are considered ante, § 1074. So, too, bmt/.·ers' books (post, 
§ 1683), common carriers' books (post, § 1708), and hospital records (post, 
§ 1707), have been given by legislation a special status. 

§ 1543. Not for La.rge Items, nor for Immoral Tra.nsactions. The 
foregoing are the chief limitations generally acknowledged. But sundry dif
ferent transactions have been from time to time ruled upon as excmplit'ying 
the necessity or non-necessity of using the cntries.! 

So far as any further generalizations can be madc, two ma~' be noticed: 
(1) Where the item involves so large an amount of goods sold that other evi
dence of its delivery must have existed, the entry cannot be used.2 (2) Where 
the transaction is one not to be encouraged on general grounds of morality 
or policy, there is no neeessit;y for helping to the recovery of the charge by 
admitting the entry.3 But it cannot be said that these applications of the 
principle are generally accepted. 

§ 1544 .• Rules not Flexible; Existence of Other Testimony in Specific In
stances does not exclude Books. The principle of Necessity leading to these 
limitations naturally suggests the question whether the principle is to be ap-

§ 1642. I Accord: 1861, Wells v. Hatch. dues); 1871. Godding 1'. Orcutt, 50 Vt. 56 
43 N. H. 248, semble. Contra, scmble,' 1864. (sundries). 
Hale's Ex'ra v. Ard's Ex'rs. 48 Pa. 22. : 1876. Petit v. Teal, 57 Ga. 145 (rejected for 

Dooksin the following occupations have been large items, c.o. S50, exccpt where usnge au
ruled on: 1900. Produce Exchange T. Co. v. thorizes. as in banking); 1882. Carr t'. Sellers. 
Dieberbach. 176 Mass. 577, 587. 58 N. E. 162 100 Pa. 170 (Mercur. J.: "We will not now 
(whether entries in bank-books fall within designate the maximum sum for which a book 
the rule; not decided); 1896. Fulton's Es- may be received in e\·idcnce.... Much 
tllte. 178 Pa. 78. 35 A tl. 880 (physician; left more depends on the nature and character of 
undecided); 1820. Frazier v. Drayton. 2 Nott the subject matter of the item, and on the 
& McC. S. C. 472 (a ferryman; admitted). evidence, outside of the book. which naturally 

Compare the rulings upon the kind of oc- exists to prove the items "); 1872. Winner v. 
cupation as affected by the principle of regu- Bauman. 28 Wis. 563. 566 (statute applied 
larity. post, § 1547. For corporation books, to exclude large items). 
seean/c. § 1074. a 1897, Frank v. Pennie. 117 Cal. 254. 4!l 

§ 11143. 1 Excluded: 1856, Lynch v. Cronan. Pac. 208 (a gambler's "Poker Book" of ac-
6 Gray Mass. 532 (mechanic's lien): 1851. counts. excluded); 1826, Boyd v. Ladson. 4 
Batehelder v. Sanborn, 22 N. H. 328 (collateral MeC. S. C. 76 (billiard-games; excluded); 
purposes generally); 1823, Swing v. Sparks, this case probabl~' oyerrules Herlock's Adm'r 
2 Haist. 61 (loss by injury to property); 1811. v. Riser. 1821. 1 MeC. 481 (whiskey sales; 
Wilmer v. Israel. 1 Browne Pa. 257 (wharfage admitted). 
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plied as an open one outside of the above accepted u.t>plications, and whether 
in those classes it is to be regarded as a fixed rule of thumb or whether the 
question of necessity may be raised anew in a given case under its particular 
circumstances. The answer to both questions is in the negative; the rules 
are no longer flexible; in certain classes the entries are once for all excluded', 
in others admitted: 

1836, WILL1A."S, C. J., in Peck v. Abbe, 11 Conn. 210: "This necessity is not the neces
sity of the individual case on trial, but of the ('lass of cases to which it belongs. One man 
sells a bushel of corn to his neighbor, no other being present; he charges it on his book; 
and could never recover, unless his book or his oath or both were sufficient evidence. N e
cessity, therefore, requires this evidence. Another sells corn to his neighbor, surrounded 
,,;th his family; of course, the same necessity of his oath or book does not exist. Still 
the charge is of the same class with the other, and may be supported in the same way ..•. 
The enquiry is not whether the party in that case could not h::ve other testimony, but 
whether the case itself is of the class or character which will support the action." 

It follows that it is immaterial, in a given case in the admissible classes, that 
other witnesses of the transaction are actually available, or that, in a case in 
the excluded classes, other witnesses were in fact not available.! There are 
contrary rulingsj2 but the general judicial attitude seems to be plain. Usually, 
it may be added, this sort of attitude is to be deprecated j it results in deaden
ing and mutilating the lh'ing principles of Evidence, and serves no good pur
pose. But here the general principle itself is a mere survival, without any 
living function in the law of E\'idencej and there can be no object in attempting 
to develop further that which has no reason for development, and no harm 
in accepting it, so long as it sun'hoes, in its fixed and traditional limitations. 

2. The Circnm.stantial Guarantee of Trustwortbjness 

§ 1546. General Principle j Regularity of Entry in Course of Business. The 
general principle which suffices to admit parties' books as fairly trustworthy 
is the same as that recognized for the main Exception for regular entries. 

§ 1544. 1 1844. Mathes v. Robinson, 8 
Mete. 2it; 1838, Sickles v. ;'.ht.her. 20 Wend. 
75. 

• On each occasion the absence of other 
e\'idence must be sworn to: 1869, Neville 1'. 

I\' ol'thcutt, 47 Tenn. 296. In particular cases. 
entries of a guaranty of credit may be re
ceived: 1847, Dall v. Gates, 12 Metc. 493; 
1851. Tremain v. Edwards, 7 Cush.415. 

It has also been ruled that if the !Cork was 
done by a sert'anl of the plaintiff, or the goods 
dcliTJI:Tcd to a servant of the defendant. the 
entry was inadmissible; but this would prob
ably not be followed in other jurisdictions: 
1921, Mansfield 1). Gushee. 120 1\Ie. 333. 114 
At!. 296 (not ordinarily admissible to prove de
livery; this learned opinion is a model of the 
antique . learning which docs so much to ex
hibit the law of Evidence to the modern world 
as a rusty worn-out tool). N. H. 1825, East
man 1). Moulton, 3 N. H. 156; Pa. 1811, 

Wright v. Sharp. 1 Drowne 344 (" it is frolll 
necessity that a book of original entries, 
proved by a plaintiff's oath. is admitted 
in e\'idel\ce at all; and where the work has 
been done by Ii third person, this necessitv • 
docs not exi~t "); 1840, Lonergan v. White-
head. 10 Watts 2·19 (entries of delivery of 
goods, as perforlllan(~e of prior contract, ex
cluded; .. the reasons on which the cases cited 
arc ruled do not apply. for there is no necessity 
to resort to such proofs. and it is not according 
to the usual course of business; the delivery is 
a matter of notoriety. done through the agency 
of others, nnd therefore easily proved through 
disinterested witnesses ") ; 1842, Nickle v. 
Baldwin, 4 W. & S. 290 (same); 1898, Hall v. 
Woolen Co" 187 Pa. 18, 40 Atl. 986 (dr)j\'ery 
of large quantities of goods; books rejected: 
"Lonergar. 1). Whitehead has been followed 
ever since :,t was decided "). , 

I , 

293 



~ 1546 RXCEPTIONS TO THE HEARSAY RULE [CRAP. LI 
• 

The motives and results by which that principle is supposed to operate have 
already been sufficiently considered (ante, § 1522).1 In general, it is thought 
that the regularity of habit, the difficulty of falsification, and the fair certainty 
of ultimate detection, gh'e in a sufficient degree a probability of trustworthi
ness. The particular element of seIr·interest and partisanship that might be 
supposed to diminish trustworthiness in the case of a party himself is supposed 
to be balanced by certain additional requirements here made for this class 
of books, for example, the existence of a reputation for honest bookkeeping, 
fair appearance of the books, and the like. 

In applying the general principle of Hegularity of Entry, different circum-
stances may come into question, the kind of occupation, the kind of book, 
the kind of item. These circumstances may now be taken in order. 

§ IM7. Regularity, as Affecting Kind of Occupa.tion or Business. There 
can be no definite limitations as to the bU8iness or occupation of the entrant. 
The Court should decide, for each occupation, whether it involves the regular 
keeping of books: 

1858, LUMPKIN, J., in Ganahl v. Shore, 24 Ga. 17: "We hold that any occupation which 
makes it necessary for books to b'~ kept as the record of its transactions, the monuments 
of its daily business, as fnctories, foundries, forges, gas-works, banks, factorage, no 
matter what, if books (Ire required 'ex necessitate rei' to be kept. these books are to be 
let in under the law . . . for the same purpose and to the same extent that a merchant 
or shop-keeper's books are received in evidence; and that is. to prove those matters which 
appertain to the ordinary business of the concern, which require to be charged, llnd which 
in fact constitute its' res ge~tre.''' 1 

Courts have ruled from time to time in the different jurisdictions upon various 
occllpations.2 In general, a mere casual rendering of services is not enough; 
there must be a regular occupatioll.3 The principle of Necessity, it must be 
noted, Dlay also affect the kind of occupation in which books are allowed 
to be used (anie, § 1542). Moreoyer, statutes have in many instances (ante, 
§ 1519) expressly defined the kinds of occupation. 

§ 1646. I Compare additionally the follow
ing: 1822, Kirkpatrick, C. J'., in Wilson 11. 

Wilson, 1 Haist. N. J. 98 ("The credit to 
which a book of the sort last mentioned is 
entitled as matter of evidence is derived from 
the presumption that though a man in the 
warmth of controversy or the heat of passion, 
might be disposed to raise up false charges 
against his advcrsaries, yet that no one is 
I!O abandoned as in his cooler moments, 
without such excitement and in the course 
of his daily business, deliberately to con
trive and meditate a fraud against his neigh
bor") . 

§ 1547. I Accord: 1846, Taylor v. Tucker, 
1 Kelly 233, per Nisbit, J.; 1838, Sickles r. 
Mather, 20 Wend. 75 (Cowen, J.:" .... 
whether he be a merchant or engaged in any 

ther businellS "). 

1 Admitted: 1856, Richardson II. Dormlin's 
Ex'x, 28 Ala. 681 (physician; under the Code) : 
1916, Jamcs 17. State, 125 Ark. 269, 188 S. W. 
806 (physician's books, verified by himse\(, ad
mitted to show date of a birth). Excluded: 
1899, Remick r. Rumery, 69 N. H. 601, 4.) 
At!. 574 (diary of services performed, expenses 
paid, etc., by plaintiff IU! employee of defend
ant's intestate); 1790, Spence I). Sanders. 
1 Bay 119 (physiciun); 1818, Thomas I). Dyott, 
1 Nott & MeC. S. C. 186 (printer); 1901. 
Bass v. Gobert, 113 Ga. 262, 38 S. E. 834 
(books of a party not doing any" regular busi
ness "); 1835, Thayer tI. Deen, 2 Hill S. C. 
677 (pedlar). 

• 1871, Karr v. Stivers, 34 Ia. 127; 1898, 
Atkins v. Seeley, 54 Nebr. 688, 74 N. W. 1100 
(continuous dealing, etc., not shown); 1839, 
Walter I). Bollman, 8 W,.tts 544. 

294 

• 

• 



§§ 151i-1561) REGULAR ENTlUES: B. PARTIES' BOOKS § 1548 

§ 1548. Regula.rity, a.s Aileeting the Kind of Book; Ledger or Da.ybook. 
AnN form of book. if r('~ull\rbr kept. is sufficient. A mere individual memo
randum docs not satisfy this principlc; bllt ohdollsly there may be separate 
books for separate classes of transactions, and of these a regularity can be 
predicated. It is thus often difficult to distinguish between books which are 
properly admissible because, though not comprehensive, they arc nevertheless 
a complete and regular record of nn integral series of transactions, and books 
which ure inadmissible because they appeal' to have been kept apart from the 
general course of bookkeeping und thus ure not likely to be uffect~d by the 
considerations (ante, § 1522) that give trustworthiness to the ordinary records 
of transactions.! 

The fact that the book is kept in ledger-form, with each person's account 
separate, 0)' in da~'book form, with the items in the actual order of the trans
actions, is immatcrial; though it may perhaps lessen the credit to be given to 
the book.2 But a ledger-book may be open to the independent objection that 
it is not the original book, and may on that ground be excluded (post, § 1558). 

Finally, the record offered being a collected series of entries, it does not 

§ 1548 .• Ala.19lO, McWhorwr v. Tyson. 203 eluded): VI. 1880. Bnrber v. Bennett, 58 Vt. 
Alu. 50IJ, !:I3 So. 330 (entries. Oil stubs of u 48:l. 4 Atl. 231 (entries of account upon "n 
personal clwck-book. held to h(. shop-books loose strip of pnper" found in a desk. ex-
under the stutuw; three judges diss.); 1910. cludl!d); 1893. Glcuson r. Kinney. fi5 Vt. 500. 
Wurwn v. Bluck. H)5 Ala. IJa. 70 So. 758 Ma. 27 Atl. 208 (entry ill 1\ diury. of money 
(memorandn as to fe('ding etc. of cnttle. mnde pnid. there being a separnte book of nccounts. 
for a temporary purpose. held not u shop- admitted; the nature of the item. not of 
book); Cal. 1901. Thompson t·. Ruiz. 134 the book. being mllf.criul; tJlis sc('ms errone-
Cal. 26. 00 Pac. 24 (" privnw memornndum- ous); 1890, He Diggins' Estnte. fi8 VI. 11)8. 
hook" of money collections. excluded): CIITI1l. :H A tl. 69(j (a small hook dealing with a specinl 
18!la, Bnrber's Appenl. 63 Conn. 393. 410. Rtock of goods. udmittcd); 1900. Post t·. 
412, 27 Atl. 9n (ordinnry diary, excluded); Kenerson. 72 Vt. 341. 47 At!. 1072 (entries. 
1868, Ward t·. Leitch. 30 Md. 320. 333 (entries held to fOTm II regulllr book. on the fnets): 
made by one cllsually eDlplo~'ed for the purposc 1904. Freehllrt ~. Stflnford, 77 Vt. 36, 58 Atl. 
und doing it "onr.e a week nnd sometimes once 7!l0 (Post ~. Kcnersoll npproved): WI/o. 
a fortnight". not admissible; unsound); 1896. Hay v. Pewrson. 6 Wyo. 419. 45 Pac. 
Mas8. 1844. Mnthes ~. Robinson. 8 Mete. 1073 (n ('nlendar contnining two entries of 
270 (a time-book of work done by lnborers. ad- pnyment. excluded. because P.ot a regular 
mitwd): 1885. Coswllo v. Crowell. 139 Mnss. account-bllok, lind because the e:ltries were not 
592. 2 N. E. 098 (memornndum-book. ex- continuous). 
eluded); 1896. Riley t'. Boehm. 167 Mass. Com pure the cas!!s ciwd anle, § 1525. 
183. 45 N. E. g·l (smull poeket-memornndum- Distinguish the question whether a tru8lee'8 
book used for sundry m~m()rllndn. held -not acc<)unls. to be satisfactory. muy be kept in 
improperly excluded): Mich. 1894. Country- the form of separnte memoranda not serially 
man ~. Dunker. 101 Mich. 218. ii!l N. W. 422 entered in n single book: 1917. Wylie v. Bush-
(book not covering nll trnnauctions with the nell, 277 lll. 484, 115 N. E. 618. 
opponent. excluded); Nebr. 1897. Anderson 21806, Coggswell v. Dolliver. 2 Mass. 221 

. v. Beeman. 52 Nebr. 387. 72 N. W. 3CI (there (perSewnll.J.: "thoughtheonemethodleaves 
must be "a continuous dealing with persons II greawr opening to frnud and falsehood than 
generally"): N. H. 1851. Hichardson~. Emery. the other"): 1800. Swain v. Cheney, 41 N. H. 
23 N. H. 223 (excluding scparaw hooks kl'pt for 23-t; 1801. Wells~. Hatch, 43 N. H. 248; 1921. 
different lots of wood sold. thus "not nffording Fargo Mercantile Co. v. Johnson, N. D. • 
security against inwrpolations" that a single 181 N. W. !'I53 (ledger~l1tries admit.ted. under 
book would give); Pa. 1896. Fulton's Estate, Compo L. 1913. § 7909); 186!}. Hoover 11. 

178 Pa. 78. 35 At!. 880 (a separllw book from Gchr. 62 Pu. 130: 1850. Toomer V. Gadsden. 
the regular books, cOlltaining chnrges ngninst 4 St. robh. L. S. C. 195. 
one person only. ellcluded): Tenn. 1872. But n general account drawn up at a later 
Callaway 1>. McMillian. 11 Heisk. 557. 560 dale is inadmissible: 1808. Prince 11. BmiO •• 
(entries in a private memorandum-book. ex- 4 Mas8. 458. 
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matte!' of what mataia/ the record is made, nor whether it is a record to which 
in ordinar," parlance the word" book" would bc applicd.3 

§ 15W. Regularity, as Affocting tho Kind of Item or Entry; Cash Entry. 
In the fir"t place, the entr," must have been a part of a regular ,veric8 of entries, 
- not, for exampl!', a casual sale of an article not regularly dealt in, nor a 
casual entr,\' at the be~illllill~ of a hlank book or at the end of a book already 
finished ami laid aside. I Again, the entry is not usable if it shows that it 
emhraCl'S in line item a number of ,Vl'jJlIrate traI/.YUction..v, or is in any other 
wa~' !'.ill loosel," made that regularit~· of entry cannot be prcdicated,2 

The question already examined from the point of view of the principle 
of :\eccssity, namely, whether entrics of ra.vli paymcnt.v arc admissible (ante, 
§ ].j:m), is often by :;ome Courts discussed instead from this point of view; 
and here, as before, opinions differ in the application of the principle, The 
bettcr opinion is that while as a general rule such entries are not to be re
gardetl as admissiblc, ~'et ill particular cases the ordinary course of business 
rna\' irl\'oh'e cash entrics and thev mav then bc uscd: 3 , . . 

lS:~S, II ITCIICI)CK , J., ('mill ,'. Spl'Ur, 8 Hammond ·1!)7: ":\Ioney lent or paid is not 
ordinarily chllrg('.\ upon hook. The person lending or paying usulllly takes a note or re
('(>ipt. An indiddual, it is true, might be engaged in a business that would seem to justify 
~uch ('harJ,(es, allll in ~uch case I am /lot prepared to SIlY that he might not be exemined as 
a witn('~~." 

IS5!'. STOCKTOX, ,J., in J"cilhs \'. lIaggl', 8 Ia. 187: "The general rule is clearly estab
lishcII hy the,;(' authorities that a dl:trge for money paid or money lent cannot be proved 
hy a party's hook of accounts, that su<,h transactions are not usually the subject of a charge 
in a(,{,ount, anll that ('harges of that nature are not such as are made in the ordinary course 
of busill('sS hy one party against another. . .. An indh'idual might be engaged in business 
that would S(,('1Il to justify such charges, a:! where one's ordinary business may be said to 
('()n~i:it in TI'('eh;ng lIloney on cleposit and paying it out for others ... , This would not, 
howe\'er, apply tn lilt' r:lse of a party engaged in the mere business of keeping a retail store, 
'\\ hose custollll'rs purcha:;e goods of him on credit, which arc charged to them in a running 

, IS4fi, Taylor r. Turker, 1 K!'lIy Ga. 231 but admitted); 1889, Woolsey ~. Bohn. 41 
(~IiJls of p"per); Ib3(;. K!'ndall r. Fi!'IU, 14 Minn. 238. 42 N. W. 1022; 1840, Bassett v. 
;\fe. 30 (.hillgle). Spofford. 11 N. H. 2(;7; 1825. Sawyer v. Miller, 

§ 1549. I P,:!.'i. IIl', ... h t. ;\[iII •• 5 Conn. 3 lIalst. N. J. 139: 1794, Ducoign v. Schrep-
4% (rl'l'eiIJt "f n'/I!l; Ibti.J, Davis r. Sanford, pel, 1 YeaLcs Pa. 347; 1882, Carr r. Sellers. 
!l All. 2)fj: J~!!:!, Wib"/I t. Wilson, J Haist. 100 l'a. 171; 1904, McKnight v. Nev.-ell. 207 
r,5: J!.SS, Stllrhlagl'r r. :\f'l'I, 12;i Pa. liO, PII. 5(;2. 57 Atl. 39; IS93, Cargill v. Atwood. 
JG Atl.!H: JiSti. I.,nH')'''. :'.1·lIulI:o. IllllY 33; III R. I. 303, 305 ("lump" cllBrge~, excluded); 
1S:1.'i, Thayc'r r. De"", :! Hill S. C. fi.i; 1901, 181S. Lynch's Adm'r v. Petrie, 1 Nott & McC. 
Howan r. Chenoln·th, ,I!) W. \'n. 287. 3S S. E. S. C. 731; 1859. Johnson 1>. Price, 40 Tenn . 
• ')44 (bt,(,k mude UJl "Fel'eraJ ;\'C'nrs ufter the 54!J; 11l87, Bnldridge r. Penland, 68 Tex. 441. 
husiness"). 4 S. W. 5G5. 

'1!l2l,l\Iansfield r. Gu~hCt·, 120 Ml'.333. 114 ',lccord: 1909. Reyburn r. Queen City 
At!. 296 (items with nn pri('es ~arried out. S. n. & T. Co., 3d C. C. A .• 171 Fed. 609 
cxl'Jud~d); 1!J21, Adkin~ r'. Hustings. 138 (hank-books admissible; the limitation liS 

Md. 454,114 Atl. 288 (items for "goods", etl'., to cash entries held not applicable); 1902, 
,,;thout nnminll: measure, lI'l'ight, or quantity, Hnrmon r. Decker, 41 Or. 587, 68 Pac. 11, 
admitted); 11+42, Wiu,",r r. DilloWIIY, 4 ~Jetc. 1111 (large cnsh items, held not provable by 
I\In~s. 222; IS49. H!'n.ha"· r. Dnvi~. 5 Cu~h. the pnrty's books, unless custom sanctions 
~IM'!. 146 (throe months' s!'n'ices in one item. ~uch entrics in a particular business); 1893. 
cxdud .. d): 1S53. Bu~tin 1'. ROlCcrs. II Cush. Cargill v. Atwood. 18 R. 1.303,304 {admissible. 
a46; 1882, PrIltt 1'. Whitl', 1:12 :IoJass. 4.7 provided such transactions formed part of the 
(measure, weight. lind quantity lal'king; ordinary course of business) 
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account. . .. They would not ordinarily expect to find thernseh'es charged in their ac
counts with sums of money lent or paid. . . . Yet if the jury should judge that small 
money-charges were legitimately made in the ordinary course of business, we should not 
be inclined to hold that they might not so determine." 

But the general tendency 01 Courts is to regard such entries as absolutely 
excluded, without any allowance for exceptional cases in special occupa
tions.4 On the same principle, an entry of payment by note given would seem 
to be admissible.5 

§ 1550. Contempora.neousness. Not merely regularity is required; the-{ 
entry must have been fairly contemporaneous with the transaction entered. l ..) 

This is another circumstance very properly required as tending to accuracy, 
and is similar to the requirement in the general Exception (ante, § 1526) as 
to entries by deceased persons. But no um'arying limitation need be fixed; 
the entry must merely have been made near enough to indicate a likelihood 
of accuracy; and thus each ruling must depend chiefly on the circumstances 
of the case: 

1834, SERGEANT, J., in Jones v. Lollg, 3 Watts 326: "The entry need not be made ex
actly at the time of the occurrence; it suffices if it be within a reasonable time, so that 
it may appear to have taken place while the memory of the fact was recent,or the source 
from which a knowledge of it was derived, unimpaired. The law fixl.!s no precise instant 
when the entry should be made." 

1852, BIGELOW, J., in Barker v. Haskell, 9 Cush. 221: "The rule docs not fix any pre
cise time within which they must be made. There is 110 inflexible rule requiring them to 
be made on the same day. In this particular, every case must be madc to depend upon 
its own peculiar circumstances, having regard to the situation of the parties, the kind of 
business, the mode of conducting it, and the time and manner of making the entries. Upon 
questions ·:>f this sort much must be left to the judgment and discretion of t.he judge who 
presides at the tria!." 

4 Conn. 1803, Bradley v. Goodrear, 1 Day 
104; la. 1859, Young v. Jones. 8 Ia. 222; 
1859. Sloan v. Ault, ib. 2aO; 1859, Snell v. Ecker
BOn, ib. 284; 1892, Security Co. v. Graybeal, 
85 id. 543,546,52 N. W. 497 (r£'gister of loans) ; 
1894, M. S. Bank v. Burson, 90 id. 191, 193, 
57 N. W. 705; 1894, Shaffer v. McCracken, 
ib. 578, 580. 58 N. W. 910 (payment to at
torney); 1909, Graham v. Dillon, 144 Ia. 82, 
121 N. W. 47 (not decided): N. H. 1825, 
Eastman v. Moulton, 3 N. H. 156; 1851, 
Richardson 11. Emery. 23 N. H. 223; 1907, 
Page v. Hazelton, 74 N. H. 252, 00 Atl. 10·19: 
N. J. 1830, Carman 11. Dunham, 0 Haist. 
191 (single entry of cash lent in a regular book 
of entries containing no other dealings with the 
alleged debtor); N. Y. 1811, Case v. Potter, 8 
John. 212; Pa. 1898, Fifth Mut. B. Soc. v. 
Holt, 184 Pa. 572, 39 Atl. 293 (entry of consid
eration receh'ed); Tex. 1852. Cole v. Deal, 8 
Tex. 349; 1872, Kutwitz v. Wright, 37 Tex. 83; 
W. Va. 1911, West Virginia Architects & 
Builders t. Stewart, 6S W. Va. 500, 70 S. E. 
113 (not decided). 

Compare the cases cited ante, § 1539. 

$ 1899, Estes v. Jackson, Ky.·. 53 S. W. 
271 (entry that an account was settled by note, 
excluded). Contra: 1898, Borgess Inv. Co. v. 
Vette, 142 1\10. 560, 44 S. W. 754 (admitting 
an elltry of a note secured by deed of trust). 

§ 1550. 1 1910, Kamm V. Rees, 9th C. C. 
A., li7 Fed. 14, 22; 1899. Lane 1'. M. & T. 
Hardware Co., 121 Ala. 290, 25 So. 809; 1895. 
St. Louis, I. 1\1. & S. R. Co. t·. Murphy, 60 
Ark. 3aa, 30 S. W. 419; 1860, Landis V. Turner, 
1·1 Cal. 575 (admitted. where the transfer from 
a slate to the book was made irregularly, but 
generally in from one to three days after
wtlrde): 1881, Redlick to. Bauerlee, 98 Ill. 
134. 138 (" the lIuthorities do not establish any 
precise length of time"; here entries trans
ferrpd monthly from memoranda at the time 
of manufacture were admitted); 1858. Ander
Bon t'. Ames, G Ia. 488; 1887. Rumsey V. 

Telephone Co., 49 N. J. L. 325, 8 At!. 290; 
1818, Ourren V. Crawford, 4 S. & R. Pa. 3; 
1829, Kessler v. M'Conachy, 1 Rawle Pa. 441 ; 
1839, Walter v. Bollman. 8 Watts Pa. 544; 
1805. Yearsley'S Appeal, 48 Pa. 535. 
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§ 1551 EXCEPTIONS TO THE HEAHSA Y RULE [CHAP. LI 

§ 1551. Book must bear s,n Honest Appeara.nce. The appearance of the 
book of entries must be honest; 1 no suspicion of false dealing must be appar
ent. But the trial Court's determination of this ought to be fina!'!! 

§ 1552. Reputation of Correct and Honest Bookkeeping. The tradition re
quires also that preliminary testimony be offered as to the good reputation of 
the party for correct and honest accounting.! Whether this would always be 
required is in some jurisdictions doubtful to-day, apart from express statute.!! 

3. Testimonial Qualifications, and Other Independent Rules of Evidence 

§ 1554. Party's Suppletory Oath; CroBs-exs,rnina.tion of Party; Use of 

§ 1551. '1861, Caldwcll r. McDermit. 17 (must llc ~h()wJl correctly and cOlltcmporane-
Cal. 466 (cxcludcd. "whcn suspicious circlIIII- ollsly kept); 1805. Sf. Lnui8. I. M. & S. R. 
stances cxi;lt upon the facc of thc cntries. and Co. 'V. Murphy. GO Ark. a:3:3. ao S. W. 419; 
these circumstanccs are not explained by di~- Caltfornia: 181l0. Landis t" Turner, 14 Cal. 
intercst~d persons"); 1810. Swift. J. idem'e. 576; 1886. Watrous t .. CunninghlllD, 71 Cal. 
Conn .• 81; 1880. Robinson r. Dibblc's Adm·r. 32. II Pac. 811; 1894. Webster r. Lumber Co .• 
17 FIll. 462; 1889. Kendrick r. Latham.::i5 101 Cal. 32G. a29. a5 Pac. 871 (absconding of 
Fla. 819. 6 So. 871; 1891. L'Engle t·. Reed. 27 the party's bookkeepcr. who hud f:tlsificd the 
Fla. 345, 35i9 So. 213; 1899. Harrold!'. books to dcfraud him, not sufficient to cxclude) ; 
Smith, lOi Ga. 849. 33 S. E. 5-10 (unfastenl'd Illinois: 1841. Boycr r. Swcet. 3 Scam. 122; 
portion of a book. with leans mutilated or ISG9. Rugglcs v. Gatton. 50 III. 416; 1S76. 
missing. excludcd); 1896. Gutherless t·. Patrick t'. Jack. 82 Ill. 82; IS!!2. House v. 
Riplcy, 98 Ia. 290. 67 ~. W. 109; 1806. Cogs- Beak. 141 III. 290. 299. 30 ~. E. IOG5 (held 
well v. Dollivcr. 2 Mass. 221. per Sewall. J.; here not esscntial. wherc thc opponent had 
1844, l\-Iathes v. Robinson. 8 Mele. Mass. admitll'd thc correctness of the account); 
2iO; 1882. Pratt t'. White. 1:32 !\Iass. 477; MicJ:ioall: 18GO. Jackson r. Evans. 8 Mich. 
18i8. Robinson v. Hoyt. 39 Mich. 405 (cntries 4i6. 487 (thc rulc is "to rcquire evidcncc of 
all on the last page of a book ha\'ing many the corrcctncFS and fairllC~" of thc books of
pagcs blank and many torn out. hl'ld .. in- fcrcd. founded on information gnined by an 
suffident" for proof); 1896, LC\';nc r. Ins. actual inspection of and settlcment by thcm". 
Co., 60 Minn. 138,68 N. \\'. 855; 1825. East- and not merely of "thc character of the party 
man v. Moulton. 3 N. H. 156; 1863. Funk whosc books they arc"); 18!l3. Sevcnth D. A. 
v. Ely, 45 Pa. 444, 448 ("The Court cxamines P. A. v. Fishcr. 95 Mich. 274. 276. 54 N. W. 
it to see if it appears' prima facie' to be what 759 (may bc 8hown by himself. without culling 
it purports to be. If there are erasurcs and others); .~'eu· Mexico: 1910. Radcliffe v. 
intcrlineations. and falsc or impossible dates. Chavez. 15 N. M. 258. 110 Pac. G09 (tcsti
touching points that arc material. or if for mony by two customcrs as to currcctness. 
any f('a50n it clearly appears not to bc a Ipgnl here held sufficicnt); 11',,11: York: 1815, Vos-
book of entries. the Court may reject it"). burgh v. ThaYl'r. 12 Johns. 4Gl; 1834. Lin-

But a mere error need not cXcludc: lSG6. nell v. Sutherland. 18 Wcnd. 568; 1855. Mor-
Schettler v. Joncs. 20 Wis. -112. 415 (entrics rill t'. Whit~hcad. 4 E. D. Smith 2·11; 1882. 
charged against a pcrson not the opponcnt McGoldrick v. Traphagcn. 88 N. Y. a34. 336 
arc admissible" if such mistake is fairly and (proof by several witnc~ses tcstifying to sct
satisfactorily explaincd by other competcnt tlement by bills. and by another witness to 
evidence "). settlement by the books thcmseh'cs, held 

2 1806. Cogswcll t". Dolliver. 2 MaB8. 223 6uffil'icnt, the last witncss bcing thc hook
(Sedgwick. J.: "The true ground •.. is kecpcr of the party himsclf; two judges diss.) : 
that the judge or court before whom the cusc 1900. Smith v. Smith. 163 ~. Y. 1/)8.57 N. E. 
is tried. should on inspection. detcrmine thllt 300; Texas: 1868. Werbiskic v. McManus. 
the book was propcr for that purpose. und that 31 Tex. 116. 124 (proof required that .. hig 
such determination renders it competcnt e\'.i- rcputation as an honcst mall and corrcct book-
dence .• " '1'0 sufier Ollr inquiries to go bc- kecper is untarnished "). 
hind that decision would be throwing things • 1888. Montague 1'. Dougan. G8 Mich. 98. 
int{) too loose a state "). 100. 35 N. W. 840 (proof by other persons. 

§ 1552. 1 The precise tcnor of this rcquire- held not neecssnry .. since the statute allows 
ment varies; some Courts hold that the partics to testify genernlly in tho case"); 
proof must be by pcrsons who hllve settled 1909. Breslcr's Estate. 155 Mich. 5G7, 119 N. 
with the party, and that, fDO, directly upon W. 1104 (similar to Montaguc v. Dougan). 
his books; Arkansas: 1898. Atkinson v. This amounts to no more than a verifi-
Burt, 65 Ark. 316. 46 S. W. 98G. 53 S. W. 404 cation of correctness on oath (pOll!. § 1554). 
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Books by or against Surviving Party. (1) Since the preliminary facts render
ing evidence admissible must of course alwuys be proved somehow in advance 
of its admission, the identity and character of parties' books, as fulfilling the 
foregoing conditions, must first be shown. But if the books were, by hy
pothesis, kept by the party himself, and without a clerk, it is obvious that 
they cannot be satisfactorily shown to be his books without calling in the aid 
of his own testimony. By very necessity, therefore, und for the purpose of 
identifying the books, the party, though otherwise disqualified (under the 
older law) as a witness, was allowed I to make a so-calle4.81~ppletory oath of 
identification.!! Moreover, this oath, by way of precaution, w.as· made to 
involve an assertion that the books were correctly kept, and from this point . 
of view the oath was not only allowed but required;3 it could only bc dispensed 
with where the party was dead. or insane, or out of the jurisdiction (post, 
§ 1561). In many of the statutes (ante, § l.~W) that }Htve dealt with the sub
ject, this suppletory oath is still retained as a requirement. 

(2) As a necessary concession to the ailowance of the suppletory oath, it 
was thought proper in a few jurisdictions b~' statute to allow a cross-exami
nation of the party upon the transactions represented in the entries.4 

(3) The modern statutory exception to a party's qualification, namely, 
the exclusion of a slirvil'Or from testifying to a trall.'J(lctwn with a deceased 
opponent (ante, § 578) is commonly not thought to apply to the use of a party's 
books of account under the present Exception, for reaS01.2 elsewhere ex
plained (post, § 1559). It follows that the survh·ing party Illay offer his 
books as against a deceased opponent;5 and also that the use of a deceased 
party's books by his representative is not such a " testifying" b.y the repre
sentative as amounts to a wah·er under the statute and permits the surviving 
opponent to take the stand against them.6 

• 

§ 1554. I Except in New York and New 284. umble; 1901, Haines v. Christie. 28 
Jersey. ~·hl're perhaps the Dutch tradition Colo. 502, 66 I'uc. 883; 1902, Chapin !I. 

(ante, § 1518) accounts for the omission: Mitchell, 44 Fla. 225. 32 So. 875; 1894, 
1838, Sickles v. Mather, 20 Wend. 75; 1859. Dysart r. Furrow. 90 la. 59, 57 N. W. 644; 
Conklin 1>. Stamler, 8 Abb. 1'1'. .195. 1867, Anthony t'. Stinson. 4 Kan. 220; 1861, 

21824, 3 Dane's Abr., Mass., Hutchinson's Dexter t·. Booth. 2 All. 559, 561 (but not ad-
cd., 318; 1860. Landis tl. Turner, 14 Cal. missible" for oth£'r purposes ", e.g. to prove 
573; 1886, Roche tl. Ware, 71 Cal. 379, 12 to whom cre(lit W:lS given); 1862, Green tl. 

Pac. 284; 1869, Neville tl. Northcutt, 47 Gould, a All. 465, 467 (similar principles); 
Tenn. 296; 1872, Marsh tl. Case, 30 'Via. 1904, Cather v. Druncrell, Nebr. ,99 
531. N. W. 35: 1893, Cargill t". Atwood, 18 R. I. 

• 1913, Jackson v. Moore, 39 Ok!. 234, 134 a03. 304. 
Pac. 1114 (requiring verification of the hook's Conlra: 1880, Dismukes t'. Tolson, 67 Ala. 
com:ctness). . a8G; WIG. Wnrten r. D1uck. 195 Ala. 93, 70 

'In addition to the stututes, unle. § 1519. So. 758 C· The precise point which D. r. T. 
see the following rulings: 1875, ~ew Haven & de(·ided has never since been brought into 
H. Co. tl. Goodwin, 42 Conn. 231; 1857, Betts que~tion "); 1899, ~unce to. Cnllender,-
tl. Stevens, 6 Wis. 400 (no questions ure to be Tenn. . 51 s. W. 1025; 1893, Wyman ". 
asked the party except those authorized by Wilcox, 66 Vt. 26, 30, 28 Atl. 321 (plaintiff's 
the statute). In South Carolina the rulings entries made after decease of opponent's in· 
varied: 1786, Foster v. Sinkler, 1 Buy 40; restate. excluded). 
1790, Spence v. Sanders, 1 Bay 117; Douglass • 1910, WinRlow's Will, 146 Ia. 67, 124 N. 
,'. Hart, 4 McCord S. C. 257; Thomson t'. W. 895; 18iO, Kelton D. Hill, 58 Me. 116; 
Porter, 4 Strobh. Eq. S. C. 65. 1889, Sheehan t'. Hennessey, 65 N. H. 101. 

• 1886. Roche t'. Ware, 71 Cal. 3i8, 12 P:w. 18 Atl. 652; 1895. Stevens t·. Moulton, 61l 
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§ 1555. Personal Knowledge of Entrant; Party and Salesman verifying 
jointly. The use of a party's entries, like that of aU the Hearsay exceptions, 
must be subject to the ordinar~' principles of testimonial qualifications (ante, 
§ 1424). When the party is the entrant, then, he must ha\'e the elementary 
qualification, a IJersonal knowledge of the transactum recorded (ante, § 657). 
This he would ordinarily ha\'e, in the situations for which the exception was 
peculiarly adapted and to which he is restricted in the ways just noticed. 
But it will often happen, even where the party is. his own bookkeeper, that 
the goods are deli\'ered or the ser\,ices rendered b~' salesmen or workmen in 
his employ, and that thus the party, though the recorder, has no personal 

........-knowledge of the consummation of the transaction. This situation can be 
met in the way already examined (ante, § ,;jl), in cases where a witness on 
the stand swears to the accuracy of a record but has no knowledge of the 
transaction recorded; i.e. by calling the other person, whose knowledge thus 

_supplies the missing clement and completes the testimony. This is a pro
ceeding which, though correct on principle, has only with difficulty obtained 
recognition in the case of ordinary memoranda of a past recollcction (ante, 
§ 751). But, long before that recognition, it was pcrcein'd and adopted 
in the case of parties' entries. 'Where, then, the part~· has made the record 
but has not pcrsonal knowledgc of the delh'cr~' of the goods or the rendering 
of the services charged, he may call the person having knowledge and use 
the latter's supplementar~' testimony.l If the salesman or teamster is de
ceased, or otherwise unavailable, or if the party is, or if both are, or if the 
conditions of the business make it impolitic to require the calling of every 
person concerned, stiII this need not prevent the use of the entry-book.2 The 

N. H. 254, 38 Atl. 732 (sincc thc amcndment the other ~1,t"r('J; bnth tp:;tificd); N. Y. 
of 1889, there is still no "election" to testify WOO, ~rnith v. Smith. I" .' • 1(j8, 57 N. E. 
where an administrator offers and identifies 300 (hus Jllll - ar y making delh'crics, wife 
the deceased's account-books). cntering from his memoranda, and both 

As already stated (ante, § 578), there is test.ifying); Pa. 1823. Ingraham t·. Bockius ..• 
here no attempt to collect fully the rulings in- !l S. & R. 285 (clerk delivcrcd and party cn-
terpreting this pllrticuJar class of statutes. tered; 'both testified); S. C. 1831. Clough ~. ~ 

§ 1555. I 1857. Harwood v. Mulry. 8 Little. 3 Rich. L. 353 (same); 1850. Thomson 
Gray Mass. 250 (one partner delivered the t'. Port~r, Strobh. Eq. 65 (same); Wis. 1892, 
goods, the other made the charge in the books; Taylor v. Davis, 82 Wis. 455. 459. 52 N. W. 
Dewey, J.: "It is proper to introduce as wit- 756 (shipping-book of lumber. entercd by the 
neBses all those pl'rsons who arc thus connected bookkcepcr from scale-bills handed tu him. the 
with the transaction and whose tcstimony is bookkeeper and the scaler testifying); Wyo. 
necessary to establish those facts which would 1905. Lewis v. England. 14 Wyo. 128. 82 Pac. 
require to be pro\'ed by a single person "). 869 (entries in the business of an illiterate 
Accord: Conn. 1880. Smith v. I.aw. 47 Conn. saloon-keeper. made by his wife, employeos, 
431. 435 (entries made by the plaintiff's book- and otbers. admitted). 
keeper on repOrt by a salesman. the salesman 2 Connecticut: 190!]. Mahoney 1'. Hartford 
also testifying); Ill. 1892. House v. Beak. 141 h1\'. Co .• 82 Conn. 280. 73 At!. iD6 (books of 
Ill. 290. 299. 30 N. E. 1065 (entries by H .• on a sewer-contractor, kept by a bookkeeper on 
reports of sales, etc .. by B., H. and B. testify- slips from a forcmLln, admitted); Iowa: 
iog); Ind. 1902. Place v. Baugher. 159 Ind. H119. Coad v. Penllsyh'ania R. Co .• 187 Ia. 
232.04 N. E. 852 (beoks of log-measurement, 1025. 175 N. W. 344 (shipper's books. not ad-
kcpt by plaintiff. tbe measurcments being mitted on the facts; the opinion sets forth an 
mnde by plaintiff and M., and both t~stif~·jng claboratc set of rules); Maine: 1921. Mans-
thereto); MMQ. )831, Smitll v. Sanford. 12 field v. Gushee. 120 Me. 333. 114 AtI. 296 (sup-
Pick. 140 (one partner suld and made a note. pic tory oath to books of account, by princi-
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reasons for this conclusion have already been examined in considering the 
same problem for the main Exception for Regular Entries (ante, § 1530); 
here, as there, the rulings are not harmonious. 

§ 1556. Form and Language of the Entry; Absence of Entry. The gen
eral principles already examined (ante, §§ 766-812) as to the mode of testi
monial communication, or narration, have here also a certain application. 

First, the entry must purport to record the whole of the transaction as 
alleged; in other words, a mere order-boo!'" or an entry of an order, not showing 
the delivery of the alleged goods or the rendering of the alleged services, could 
not be received.1 Kext, as to the mode of recording, any material or means 

• 

pal bookkeeper. without calling all the other ornnda furnished by the defendant, excluded; 
clerks who made entries. held sufficient on probably erroneous); lrIissouri: 1892, An-
the facts); Maryland: 1921. Adkins v. Hast- chor Milling Co. v. Walsh, lOS Mo. 284, 18 
ings, 138 Md. 454, 114 At!. 288 (book of ac- S. W. 904 (plaintiff's m:mager kept a shipping-
count, verified by bookkeeper present at all book, in which most of the entries of deliver-
the sales and making most of them, admit- ies were made on the knowledge of a shipping_ 
ted; precise distinction obscure); lIIassa- clerk; the clerk had left the plaintiff's employ-
chu$clls: 1844, Mathes v. Robinson, 8 Mete. mcnt and was not called; admitted); 1906, 
269 (time-book kept by plaintiff for labor of Wright v. Chicago B. & Q. R. Co., 118 Mo. 
himself and apprentice; held not necessar~' App. 392, 94 S. W. 555 (stockyards books made 
to call the apprentice); 1849, Morris v. Briggs, up from scale-tickets, admitted to show cattle-
3 Cush. 34:> (workmen made memoranda and weight; who verified them is not stated); 
plaintiff copied them into the book; workmen New .Jcrsey: 1901, Diament ". Colloty, 66 
not required to be called); 1852, Barker v. N. J. L. 295, 49 At!. 455, 80S (books founded 
Haskell, 9 Cush. 218 (plaintiffs, partners, made on slips containing reports from workmen, ad-
entries of work done by workmen; plaintiffs mitted. together with the slips, apparently 
hoth gave the suppletory oath; workmen not without calling the workmen); 1908. Cork-
required to be called; 1887, Miller v. Shay, ran v. Rutter, 76 N. J. L. 375, 69 At!. 954 
145 Mass. 162. 13 N. E. 468 (plaintiff kept a (see the citation post, § 1558, n. 2); 1908, 
book of loads of sand delh'ered; teamster and Corkran r. Taylor, 77 N .• J. L. 195. 71 Atl. 
plaintiff testify to items; said obiter that the 124 (see the citation post, § 1558, n. 2); 1908, 
teamster's testimony was "necessary"); 1911. Schlicher v. White, 74 N. J. L. 839, 71 At!. 
Atlas Shoe CO. I'. Bloom, 209 Mais. 563, 95 337 (ledger entries admitted, here on the doc-
N. E. 952 (goods supplied on a guaranty of trine of § 1074, n. 5, ante); Pennsylvania: 
credit; memoranda in account-hooks, made 1834, ,Jones v. Long, 3 Watts 326 (like Morris 
hy entry clerks, and testified to by these clerks t'. Briggs, Mass.); Virginia: 1919, Lavenstein 
- apparently and the superintendent. but Bros. t'. Hartford Fire Ins. Co., Va. ,101 
without calling for the clerk~ who actually S. E. 331 (whether the requirements of the 
made the sales and deliveries. excluded; this present principIa apply to an inventory, offered 
Court hung back too long in its recognition as satisfying the iron-safe clause, in an action 
of liberal principles on this subject; the pen- on an insurance policy; not decided); Wash-
alty that ensupd was the legislati\'c bungle. inotoll: 1897, Union Electric Co. v. Theatre 
quoted ante, § 1519); Michigan: 1860, Jack- Co., 18 Wash. 213. 51 Pac. 366 (books of an 
son". Evans, 8 Mich. 476, 484 (entrie!; of hrick. electric light company, recording the light 
delivered. made by the party on reports from furnished a theatre, made up from newspaper 
a foreman-teamster. the foreman-teamster reports of number of performances per week 
who tallied the loading, being called. but not and from collectors' reports, excluded) ; Wi"COII-

all the indi\'idual tcamsters who hauled; .in: 1862 Lynch r. State, 15 Wis. 40, 44 (certain 
held, that on the facts all the teamsters should voluminous accounts, testified to by the book-
be called or accounted for); 1901, Taylor- keeper and a party. who had personal knowl-
Woolfenden Co. r. Atkinson, 127 Mich. 633, edge of most of the transactions, admitted.) 
87 N. W. 89 (ledger made up from sale slips; § 1556. I 1882, Hancock v. Hintrager, 60 
admitted on certain conditions); 1912. Sul- Ia. 376. 14 N. W. 725; 1834, Rhoads v. Gaul. 
lh'an ~. Godkin, 172 Mich. 257, 137 N. W. 521 4 Rawle 467; 1835, Fairchild v. Dennison, 4 
(two men tallying lumber. one of them en- Watts 258; 1841, Parker 'l!. Donaldson, 2 
tering the data in a book; the entrant being W. & S. 19; 1882, Laird t·. Campbell, 100 Pa. 
deceased and the other on the stand, the book 165. This rests perhaps equally on the prill-
was admitted); Minnesota: 190:3. Union ciple of § 1541. at/to. 
Central L. Ins. Co. v. Prigge, 90 Minn. 252. The pricc need not he entered: 1885, Jones 
96 N. W. 917 (plaintiffs' entries based on mem- r. Orton, 65 Wis. 9. 14, 12 N. W. 172. 
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will suffice.2 The entry must, however, be fairly intelligible; it must dis
tinctly communicate the fact alleged; this requirement being satisfied, any 

. kind of marks, capable of being interpreted, will suffice.3 

The absence of a debit-entry, in a book containing both debits and credits, 
should be regarded as in effect a statement that no such goods or services had 
been received, and should therefore be admissible; 4 but some Courts, as also 
under the main Exception (ante, § 1531), take the opposite view.s Where. 
however, the book is offered by the opponent (post, § 1557), the absence of an 
cntry of the transaction as claimed may properly be regarded as an admission 
that there was no such transaction (ante, § 1072). 

§ 1557. Impeaching the Book; Opponent's Use of the Book as containjng 
Admjssions. (1) The party's book being virtually his testimonial assertions 
(ante, § 1361), the rules for impeaching testimonial evidence (ante, §§ 875-
1087), so far as applicable, may be invoked. In particular, the party's gen
eral character for veracity (a,nte, § 920) may be impeached; 1 and the untrust
worthiness of the book may be evidenced by demonstrating specific errors 
(ante, § 1000) in the entries.2 

I That the entry need not be ou paper or posit slips, held not admissible with the cash-
with ink has been noticed Ilnte, § 15,18. ier's testimony .. that said books did not any-

'1865, Baroon 11. Dundas, 24 U. C. Q. B. where show that said deposit of S170 of April 
275; 1887, Miller 11. Shay, 145 Mass. 162. 13 29 was made"; absurd; this is the sort of ruling 
N. E. 468; 1904. Cather 11. Damerell. Nebr. that sets the Courts apart from practical life 
, ,99 N. W. 35 (physician's book. the items as the devotees of a cult of esoteric logic); 
noted by dots and cros.."Cs, admitted); 1843. 1905. Conover 11. Ncher-R. Co .• 38 Wash. 172, 
Cummings v. Nichols. 13 N. H. 425; 1872, 80 Pac. 281 (time-book not admitted, to 
March v. Case. 30 Wis. 531. show that a witness was not employed on a 

.1893, Peck v. Pierce. 63 Conn. 310, 314, 28 certain day). 
Atl. 524 (issue as to payment of inter('st on § 1557. I 1823, Crouse v. Miller, 10 S. 
note; deceased's book contained entries of ell; R. Pa. 155, 158 ("his character was open to 
interest-payments to others. though not all; the same kind of animadversion that it would 
lack of entr)' of payment to P., admissible); have been subject to if he had been a witne88 
1903, Volusia Co. Bank v. Bigelow. 45 Fla. in the cause"); 1863, Funk 11. Ely, 45 Pa. 
638,33 So. 704; 1901. Waldron v. Priest, 96 444,448 ("the plaintiff who swears to hisorig-
Me. 36. 61 Atl. 23.'';; 1902. Huebener v. Childs, inal book of entries puts his general charae-
180 Mass. 483, 62 N. E. 729 (passbook and ter for truth and veracity, and the general 
ledger admitted. to show no receipt of cash; character of his book for honesty and accuracy, 
"not every book of entries. if admitted, would in evidence. and invites attack upon either 
lead to any inference from the omission of a or both "). 
matter; but we must assume that this book on Contra: 1853. Winne v. Nickerson, 1 Wis. 
inspection manifestly purported to contain 1. 6 (impeachment of the party's character 
all C.'s receipts. and if so it was a declaration .. for truth and veracity". held proper at com-
by him, only less definite than if expressed in mon law; but the statute making them 
words, t!:Jat he had received no other sums"; • prima facie' evidence held to forbid this; 
this book was admitted without specific ref- absurd); 1854, Nickerson 11. Morin. 3 id. 243 
erence to the present Hearsay exception). (foregoing case appro~'ed); 1872. Winner v. 

• 1893. Shaffer II. McCracken, 90 In. 578. Bauman. 28 Wis. 563, 567 (Mme). 
580, 68 N. W. 010 (negative not to be proved • 1913, Northwestern Elev. Co. v. Great 
by lack of entry in one book only out of sev- Northern R. Co., 121 Minn. 321, 141 N. W. 
eral); 1874. Lawhorn v. Carter, 11 Bush Ky. 298 (conductor's train-books recording con-
10; 1855, Morse 11. Potter, 4 Gray Mass. 292; ditions of cars; to show the book untrustworthy 
1896, Riley 11. Boebm. 167 Mass. 183. 45 N. E. testimony was received to defects existing in 
84; 1852, Alexander v. Smoot, 13 Ired. N. C. cars not marked defective in the train-book) ; 
462; 1901. Scott v. Bailey. 73 VI. 49, 50 At!. 1863. Funk 11. Ely. 45 Pa. 444, 448 (" It is 
557; 1918, Brosius & Co. 11. First Nat'l Bank. competent for the adverse party to show its 
65 Ok!. 128, 174 Pac. 269 (action for a bank [the book's) general character by pointing to 
deposit; the bank's books of account and de- charges and entries afiecting other parties 
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(2) A party's own statements may always be used against him as admis
sions (ante, § 1048); hence the opponent may always offer the party's books 
as containing admissions favoring the opponent's claim of facts.3 In such a 
case, none of the foregoing limitations as to the kind of book or entry stand 
in the way; for the book is not offered under the present exception.4 

§ 1558. Production of Original Book; Ledger and Daybook. The general 
rule requiring the production of the original of a writing (ante, § 1179), here 
as elsewhere, must be satisfied; i.e. the entry offered must be an original; 
if the original cannot be had, as determined by the ordinary rules (ante, 
§§ 1192-1230), a copy may be used.! 

and by calling witnesses to prove such entries 
false and fraudulent. That this investigation 
may not turn into excessive departure Crom the 
issue on trial. the Court should limit it to the 
time. or ncar the time, covered by the account 
in suit, and should suffer no more examina
tion oC collateral cases than would bear di
rectly on the general character oC the book "). 

• Canada: 1905, Cairns 11. Murray. 37 N. 
Sc. 451, 469; U. S. Federal: 1910, Foster v. 
U. S., 6th C. C. A .. 178 Fed. 165; 1911. Louis
ville & N. R. Co. v. U. S., C. C. A., 186 Fed. 
280 (penalty Cor using cars lacking a safety
appliance; to identify the contents oC n specific 
car. as shown by a way-hill, the deCendant. 
having failed on notice to produce the way
bill, the prosecution offered .. an impression 
copy of an entry of the way-bill book". made 
as a part of the defendant's records by the de
fendant's agent; received as .. an admission 
of the fact by the railroad company"); 1906, 
Worden v. U. S., 6th C. C. A., 204 Fed. I, 6 
(fraudulent investments); 1915, Bettman v. 
U. S .• 6th C. C. A" 224 Fed. 819. 832 (fraudu
lent investment; pointing out that in this 
usc of the books, the party's knowledge of 
their contents must be evidenced. on the prin
ciples of §§ 260, 1074, ante); 1917. Preeman 
v. U. S .. 7th C. C. A .• 244 Fed. 1, 11 (account 
books of defendant, admitted for the prosecu
tion, regardless of the req1lirements of § 1530, 
ante, as a party's admissions, if kept .. with 
the knowledge and under the general direction 
of the defendant"); Colo. 1899. Zang 11. Wy
ant, 25 Colo. 551. 56 Pac. 565 (bank's account
books); I a. 1902, Whisler v. Whisler, 117 
Ia. 712, 89 'N. W. 1110 (partition between 
heirs and devisees; ancestor's book-entries 
of advancements); La. Rev. Civ. C. 1920, 
§ 2248; Md. 1868, Ward v. Leitch. 30 Md. 
326. 333; Nebr. 1902. Globe Savings Bank v. 
Nat'l Bank, 64 Nebr. 413, 89 N. W. 1030; 
1903. Gross v. Scheel. 67 Nebr. 223. 93 N. W. 
418; N. Y. 1893. Doolittle 11. Stone. 136 N. 
Y. 613, 616, 32 N. E. 639; R. I. 1921, State 
v. Pesce, R, 1. ,112 Atl. 899 (keeping 11 

house of ill-fame; defendant's record of .. busi
ness done that night", admitted). 

The following question is merely one "f in
terpretation: 1916, Noel v. O'Neill, 128 Md. 

202, 97 Atl. 513 (action for goods sold to 
deCendant, a ",ife; whether the plaintiff's 
entry of credit to the wiCe is conclusive as to 
the sale being made Upon her personal credit; 
authorities collected). 

• Compare some of the cases cited under 
Admissions. ante, §§ 1060, 1072, 1073. 1074 
(corporation or partnership books). 1082 (prede
cessor in title). 

Whether the whole of an account mayor 
must be offered is dealt "'ith under Complete
ness (post, §§ 2104. 2118). 

Wherever the issue in a criminal C<l8e in
volves the accu8£d'8 knowledge of the contents 
of account-books, the problem may ha\'e sev
eral aspects (including that of § 260, ante) 
depending on the particular rule of substan
tive law involved; the following case collects 
some prior ones: 1915. Bettn:'Ul v. U. S., 6th 
C. C. A., 224 Fed. 819. 832 (fraudulent in
vestments) . 

Where a duplicate original of a delivery
entry is handed to the buyer at the time of 
a delivery of goods, his retention of it makes 
it an admission. like an account. stated, and it 
is rec~ivahle on the principle of § 10i3, ante: 
1911, Federal U. Surety Co. 11. Indiana L. & 
J\I. Co .. 176 Ind. 328, 95 N. E. 1104. 

§ 1558. 1 1898, First N. Bank v. Chaffin, 
118 Ala. 246, 24 So. 80; 1879, Peck v. Parchen, 
52 Ia. 46. 2 N. W. 597 (COpy nttached to a 
deposition. excluded); 1848. Smiley t'. Dewey, 
17 Oh. 156; 1831, Furman t'. Peay, 2 Bnil. 
S. C. 394; 1887. Baldridge v. Penland, 68 
Tex. 441, 4 S. W. 565; 1845. Downer v. Mor
rison, 2 Gratt. Va. 250, 256 (books in New 
York. proved by copy annexed to a deposi
tion). 

Undecided: 1882, Hancock v. Hintrager, 
60 la. 376, 14 X. 'V. 725. 

Not clear: 1876, Woodbury v. Woodbury's 
Estate, 50 Vt. 156. 

Contra. but clearly «rong: 1807. Cooper 
v. Morrel. 4 Yeates Pa. 341 (original in Eng
land; copy excluded). 

The party'sjailure to produce his book, when 
it would be relevant, may justify an inference: 
1860, Harrison v. Doyle, 11 Wis. 283. 285, 
and cases cited ante, § 291. 
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It therefore becomes necessary to distinguish between the different pro
cesses and the different classes of hooks employed in bookkeeping, in order 
to determine whether the one offered is or is not the first and original book 
of regular entries. A ledger, though otherwise not objectionable (ante, 
§ 1548), will usually not be the first book entered up; nevertheless, if the 
first book be in fact kept in ledger form, it wiII be none the less admissible. 
Furthermore, the record admissible is one consisting of a regular series (ante, 
§ 1548); hence, thc first regular and collected record is the original one, and 
it is immaterial that it was made up from casual or scattered memoranda 
preceding it. The application of tlJC principle must depend much on the 
circumstances of the particular casc.2 

I Admillcd: Colo. 1806. Plummer v. M~r- boards, etc.); Wis. 1853, Winne 11. Nickerson, 
cantiIe Co., 23 Colo. 190, 47 Pac. 204 (entries 1 Wis. I, 5 (there being two hooks of original 
made in pencil on ~hccts of puper, then copied entries, only one wus required to be produced, 
inton book); COlm. WO!l, 1\lahoney1'. Hartford on the facts); 1017. Ott v. Cream City Sand 
Inv. Co., 82 Conn. 2~0, 7a At!. 7(j(j (original Co., lfiG Wis. 228, 164 N, W. 1005 (goods sup-
slips destroyed in till' course of business); plied; a certain ledger. not admissible under 
Ill. 1881, Redlich 1'. Bauerlee, OS Ill. 134, 138 Stat~. § 41SG. allowed to be used to aid recol-
(entries transferred from a slate to the hook; lection! ; JVyo. 1905. Lewis v. England. 14 
the book held an original); la. 1920. Shea 11. Wyo. 128.82 Pac. 8GO (ledger entries admitted 
Biddle ImprO\'ement Co., 188 Ia. %2, 176 ~. on the facts. to explain the original slips of 
W. 048 (labor 11erformed; defendant's books paper). 
admitted under Code § 4G23 without produc- Excluded: Conn. Wll, Hawken !), Daley. 
ing the memorandum slips from which the 85 COIIII. l(), SI Atl. 10.53 (single sheet copied 
loose-leaf ledger was mad('); Kat!. 100·!' from a page of a time-hook. not admitted) ; 
State 11. Stephenson, 60 K:llI. 405. iG Pac:. !l05 Ia. 1881, Fitzgerald 1'. !\I'Carty, 5.5 la, 702, 8 
(modern ledger made directly from ordcr- N, W. G·1G (ledg('r not admitted to show a 
slips, admitted as the original; good opinion single item not entered in the original books; 
hv ,Johnston, C, J.); Md. 1016, Ste\'ens v. hut the Conrt declarcd it allowable (or counsel 
Northern Cent. R. Co .. 120 Md. 215, 08 At!, to use the ledger in aiding the jury" the more 
551 (sale of car of beans); MMs. ISIG. FalCon readily to find the items charged in the ac-
t!. Hollis. 13 Mass. 427 (entries made 011 a slate count in the books of original entry"); 1895, 
and transcribcd into n ledger); IS31. Smith Way t'. Cross, 05 la. 2.58, 63 N. W. 683 (a 
1'. Sandford. 12 Pick. 140 (chalking sales on '1 lec\ger not showing the kind of goods sold, and 
butcher-cart and t.hcn entering them on the made up directly from sale-slips) ; Me. l!l06, 
book when the cart returned): 1852, Barker Putnam v. Grant, 101 Me. 240. 63 Atl. 816 
v. Haskell, 9 Cush, 218 (entries On a Blate, (a journal, made up b~' summarizing from cer-
copied into a daybook); 1854. Kent t'. Gar- tain prior books and biIJi, held not an original. 
\;n, I Gray 148 (entries from a dra~'man's on the facts); N. J. 1015. Hamilton v. Fusco 
book into an account-book); 1887, Miller Constr. Co .• 87 N. J. I •. 52. 04 At!, 50 (certain 
v. Shay, 145 Mass. 162. 13 N. E. 4GB (trans- loose-leaf books, held not original entries on 
ferred to the book from marks on a sand- the facts); Pa. 1854, Breinig v. Metzler, 23 
cart); Mich. 1860. Jackson v. Evans. 8 Mich. Pa. 150 (a journal copied from a blotter). 
476, 482 (account-book of brick c\elh'erec\, Further illustrations are as follows: 1861. 
made up from a tally-hook or slate); Caulfield v. Sanders, 17 Cal. 569. 573; 1916, 
.Minn. 1896, Levine t'. Ins. Co., GO 1\linn. 138, Emcny Auto CO. I'. Neiderhauser. 175 Ia. 219, 
68 N. W. 855 (books four-dod 011 temporary 157 N. W. 143 (repairs done; certain ledger 
slips furnished by salesmen) ; N. J. 1908, Cork- pages excluded, but workmen's slips. not 
ran v, Rutter, 7G N, J. L. 375, 69 Atl. 954 bound in book form. admitted); 1874. Bentley 
(books made by the witness from time-sheets v. Ward. 116 Mass. 337; 1889. Woolsey v. 
filled out by the workmen and handed in by Bohn. 41 Minn. 230. 42 N. W. 1022; 1856. 
the foreman; the books admitted. without Pillsbury v. Locke. 33 N. H. 96; 1887. Rumsey 
requiring the original time-sheets); 1908. t'. Telephone Co .• 49 N. J. L. 325. 8 At!. 290; 
Corkran v. Taylor. 77 N. J. L, 195, 71 At!. 1838, Sickles v. Matber, 20 Wend. N. Y. 76; 
124 (similar); Oklo lOll, Kascnbcrg v. Harts- 1882. McGoldrick r. Tfraphagcn, 88 N, Y. 
horn, 30 Okl. 417,120 Pac. 05G (hank account; 33·1, 33G; 1823, Ingraham V. Bockius. 9 S. & 
original books required; copy-list of items R. Pa. 285; 1834. Patton v. Ryan. 4 Rawle 
excluded); VI. 19113, Squires I'. O·Connell. Pa. 410; 183G, Forsythe 1'. Norcross. 5 Watts 
91 Vt, 35,99 At\. 268 (book made up from tlllly- Pa, 432; 1869. Hoover II, Gehr. 02 Pa. 136, 
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Since the book is merely a statement about the transaction, and is not the 
transaction itself, the Parol Evidence rule does not apply, and therefore the 
transaction, as such, can be proved orally without producing or accounting 
for the book.3 

4. Present Exception as affected by Parties' Statutory Competency 

§ 1559. Theory of Use of Parties' Books as Hearsay. That there is in 
modern times a new adjustment to be made, arises from the fact that the 
party, being formerly disqualified and unavailable as a witness, and allowed 
only by the necessity of the case to use his extra-judicial or hearsay entries 
(a.nte, § 1537), has now everywhere been made competent by statute; so that 
the change of the law has removed the necessity for using such hearsay state
ments and has taken away the reason of the Exception. The question arises 
how far this result has been recognized by the Courts since the change of the 
Jaw, and what its effects are with regard to the mode of using parties' entries. 

In ascertaining this, it is necessary to keep in mind the extent to which, 
under the original practice, the entry was treated as hearsay. That it was 
so treated has already been noticed (ante, § 1537) and appears throughout 
the general tenor of this branch of the Exception. The consequences of this 
attitude were strictJ~, followed out. If the part~· did not appear on the stand 
as a witness, if the entries are merely extra-judicial, hearsa~' statements, it 
followed that none of the consequences attached to a party's taking the stand 
could be enforced against him. This theory was so firmly implanted that 
when the statutes, which marie parties competent, left a surviving party in
competent against a deceased opponent (ante, § 578), the use of parties' ac
count-books was still not considered as a "testifying", within the statute; 
so that (as generally held) the surviving party's use of his books was not for
bidden, on the one hand, and, on the other hand, the executor's use of the de
ceased opponent's books was not a testifying which amounted to a waiver 
and qualified the surviving party to take the stand (ante, § 1554). This re
sult may well be questioned; but at least it shows the nature of the earlier 
theory. 

Again, the suppl.et..<?ry or verifying oath of the party (ante, § 1554), by 
~ 

which he took the stand for the purpose of identifying the books and swear-
ing that they contained true and just accounts, was expr~ly .cl~~hu:ed not 
to make .the party a witness. It was treated a~ onJYJ!.preJi!Di!l8,ry.guarantee 
required as a matter of caution; andiii"e"fficl it merely related back to the 
time of the entries and showed them to be proper for admission. His entries 
in the bc?k, moreover, taken as made at a past time, were not entries made 

In Prince v. Swett. 2 Mass. 569 (1793), 
and Bonnell v. Mayha. 22 N. J. L. 198 (1874). 
the anomalous ruling was made that the ledger 
or copy-entries also must be produced. if the 
entries had been posted into it from another 
book. 

J IS!)!). Cowdery v. McChesney. 124 Cal. 

363. 57 Pac. 221; 1899, Rissler v. Ins. Co .. 
150 Mo. 366. ~l s. W. 755 (cited ante, § 1339. 
n. 10); 1904. Halverson v. Scat tie EI. Co., 35 
Wash. 600, 77 Pac. 1058; and cases cited ante. 
§§ 1245. 1339. post. § 2432; but compare the 
principles of § § 1230. 1235. 1244. ante. 
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as a party; for he was not a party when he made them; and they thus could 
not be treated as tainted with his interest. Whatever may be thought to
day of the real effect of such an oath as incorporating the books into the 
party's infra-judicial statement and making them infra-judicial testimony, 
the Courts at any rate refused to take this view and accepted them as extra
judicial statements.1 

The subjection to cross-examination (ante, § 1554) was a real inroad on 
the theory that the party was not a witness in his books; but it was made in a 
few States only, and by statute; and the fundamental theory was maintained 
as far as possible, for the liability of the party to cross-examination extended 
only to matters connected ,\;th the entries. 

§ 1560. Sta.tutory Competency as Abolishjng the Necessity for Parties' 
Books; Using the Books to aid Recollection. Such being the consistent atti
tude of the Courts that the books were used as hearsay or extra-judicial 
statements, and that the pa..rty did not take the stand as a witness",, __ ~L4Q..w 
far is this branci) of the Exception" affe.ctea-=pY-.1he~~sjititQri~~bolition of a 
p~t(s disqualification to take thutand~ What has occurred .--- , 

y y sta . books has 
b:':'e;:'en=re:;";;moved; he is !~~_e_tQ relate as a witness ',__()n _!~~_~bject 
of the transactioii:- Thus,- the necessity-J~~ing_geased ... the whole basis_~of :-.c.=::---. --, .' - -_._-.... -
the E~C!:ption falls. The!:.~ is __ I,lQF:_n!LexCJLse, (<?~" Q.ff~ii!!g _.l1js ___ e_~"tra-judicial 
ei,ltries. nQt. tes.ted by crQss-e~am..i..llationi while his~!.!'a-ju_dicial !~stimony 
given under oath..ancLsubject __ tQ..crQs.~:e~aIDi_nat!Q!lJJ§_1J,'{ailable. 

This does not mean that the party cannot use his entries at all. As a re
corded past recollcction (ante, § 7·t5) he may swear to the aceuracy of the 
book and usc it to the fullest extent, incorporating it with his testimony and 
handing it to the jur ..... as a pal·t thert'of (anie, § 75-1). The entries are no 
longer hearsay; they are adopted by the witness on the stand, and he is sub
ject to full cross-examination on that a~ on all other parts of his testimony. 

At the present day, then, the correct view is that the Hearsay exception 
in favor of parties' entries has disappeared with the parties' incompetency, 
and that the party uses them, if at all, as records of a past recollection adopted 
on the stand. A few Courts have recognized this result explicitly; others 
have ruled more or less in harmony with it: 

1859, DALY, J., in Conklin v. Stamler, 8 Abb. Pro 400: "The important change recently 
made in the law of this State, by which a party may testify the same as any other witness, 
has obviated the difficulty that was supposed to exist when the rule was made, and there is 
now no occasion for resorting to the books, unless it may be to refresh the party's memory 
as to the items, or in cases where there is d failure of recollection. In the latter case the 
books, if they contained the original entries of the transaction, would still, I apprehend, 
be evidence within the rule recognized in Merrill v. I. ~. O. R. CO •• 1 that is, if the PlU'ty 

§ 1559. I 1&44, Little II. Wyatt, 14 N. H. 
26: .. It is the book which is the evidence. and 
the party testifies In Chillf only to verify it. 
The PBJ'ty is not Ii witness who testifies to 
facts IUld then appeals to bis book in cou::-b-

oration of his story; bu t the book is the 
sourct) of information." 

§ 11160. I 16 Wend. N. Y. 086; cited ante, 
§ 736. 
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who made the entries has entirely forgotten the facts which he recorded, but can swear 
that he would not have entered them if he had not known them:at the time to be true, and 
that he believes them to be correct." 

1875, Per CtffiIA~I, in Nicho18 v. Hayrws, 78 Pa. 176: "Questions relating to books of 
entry as evidence, since the Act of 1869 making parties witnesses, stand upon a different 
footing from that on which they stood before. . ., The party now stande by force of the 
act on the same plane of competency as the stran~er stood upon, and therefore may make 
the same proof as a stranger could." 

1898, HARIUSON, J., in BWJhrwll v. Simpson, 119 Cal. 658, 51 Pac. 1080: "At the time 
when parties to an action were not competent witnesses in their own behalf, their books 
of account were admitted in evidence, upon a proper showing of the mode in which they had 
been kept, and were treated as original evidence of the matters for which they were in
troduced; but, since parties have bcen allowed to testify concerning all the facts for which 
the books were formerly offered, their testimony in reference thereto constitute& primary 
evidence of these facts, and the books of account become merely secondary or supplementary 
evidence. The books are not excluded as incompetent, but will be received, either in cor
roboration of the testimony of the parties as entries made at the time, or upon the principles 
by which inferior evidence is received where the party is unable to produce evidence of a 
higher degree." , 

In several other Courts the tendency seems to be to put the use of such books 
on their natural footing of records of past recollections.2 Yet the existence 
of statutes expressly sanctioning the use of parties' books (although these 

2 The following decisions treat the use of 
partbs' entries from the point of vjew of rec
ords of past recollection, usually ,\ithout com
vlete recognition of the abolition of their 
use in the old manner: Ala. U;80. Dismukes 
~. Tolson, 67 Ala. 386; 1886. Hancock r. 
Kelly, 81 Ala. 378, 2 So. 281; 1892, Bolling I'. 
Fannin, 97 Ala. 619, 621. 12 So. 59; Cal. 1886, 
Roche~. \Vare, 71 Cal. 378,12 Pac. 284, semble; 
1898, Bushnell Il. Simpson. 119 Cal. 658, 51 Pac. 
lOBO (action for salary and expenliCs as presi
dent of a corporation; plaintiff's books of 
account excluded as parties' books); but 
compare White ~. Whitney, 1889, 82 Cal. 166, 
22 Pac. 1138; Conn. 1896. Plumb v. Curtis. 
66 Conn. 154, 33 AU. 998; 1911, Hawken v. 
Daley. 85 Conn. 16, 81 At!. 1053; Ill. 1875, 
Wolcott ~. Heath. 78 Ill. 434; lao 1909, Gra
ham ~. Dillon, 144 Ia. 82, 121 N. W. 47; 
Ma88. 1875, Field v. Thompson, 119 Mass. 
151; Mich. 1888, Montague v. Dougan. 68 
Mich. 98, 35 N. W. 840; 1886. Brown v. 
Whitman, 62 Mich. 557, 29 N. W. 98; yet 
compare Lester Il. Thompson, 1892, 91 Mich. 
250, 51 N. W. 893; Minn. 1893, Culver Il. 

Lumber Co., 53 Minn. 360, 365. 55 N. W. 55::); 
Mo. 1892, Anchor Milling Co . .,. Walsh, 108 
Mo. 284, 18 S. W. 904 (plaintiff's shipping
book, sworn to by the general manager, ad
mitted as justified by the doctrine of memo
randa of recollection); 1892, Rohinson r. 
Smith, 111 Mo. 205. 20 S. W. 29 (bank-books 
of plaintiff admitted, following the preceding 
case); 1897, Walsher Il. Wear, 141 Mo. 443, 
42 S. W. 928 (books by G., a contractor guar-

an teed by the defendant. receivable from the 
defendant; following Anchor Milling Co. ~. 
Walsh); 1898, Borgess Inv. Co. v. Vette, 142 
Mo. 560, 44 S. W. 754 ; Nebr. 1892, St. Paul, 
F. & M. I. Co. r. Gotthelf, 35 Nebr. 351, 356, 
53 N. W. 137; N. H. 1860, Swain ~. Cheney, 
41 N. H. 237; 1855, Putnam v. Goodall, 31 
No H. 425; 1883, Pinkham v. Benton, 62 N. 
H. 690; N. J. 1887. Rumsey v. Telephone Co .. 
49 N. J. L. 326, 8 At!. 290; N. M. 1885, Price 
v. Garland, 3 N. M. 505, 6 Pac. 472; Oklo 
1911, McCants V. Thompson. 27 Okl. 706, 
115 Pac. 600; Pa. 1888, Stuckslager V. Neel, 
123 Pa. 61, 16 AU. 94; P. 1. 1904, Machan 
t'. De La Trinidad, 3 P. 1. 684 (plaintiff's 
books of account, admitted, citing C. C. P. 
§§ 328, 338); 1908, Garrido II. Asencio, 10 
P. I. 691; 1916, Cang Yui ~. Gardner, 34 P. 
I. 376 (partnership account; books admitted 
as memoranda to aid D1emory, even though not 
kept in pursuance to the Commercial Code re
quirements); Wis. 1866. Schettler Il. ,Tones. 
20 Wis. 412, 416; 1869, Riggs v. Weise, 24 
Wis. 545 (preceding case approved); 1872, 
Winner Il. Bauman, 28 Wis. 563, 567 (same); 
1887, Curran 1). Witler, 68 Wis. 16, 23, 31 N. 
W. 705 (same). 

But under a statute declaring account
books to be'" prima facie' evidence", it hasbecn 
held that their improper admissior. is a ma
terial error, even though they could have been 
u~ed as memoranda to assist the memory: 
1872, Winner 11. Ballman, 28 Wis. 563, 567. 
Such a statute is RDomalous and impolitic. 
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§ 1560 EXCEPTIONS TO THE HEARSAY RULE [CHAP. LI 

statutes in the older States werc enacted before parties' incompetenc~' was 
abolished) naturaJl~" renders it more difficult to reach the conclusion that the 
Hearsay exception covered by these statutes is abolished by implication 
from other statutes. 

The import~nt circumstance, however, is that whether or not the use of 
the books under the I-Icarsa~' exception is abolished, at any rate their use by 
the party as mCInOT(l.llria of recollection in connection with his testimony is 
now at his option, and that, when used from that point of yiew, the books 
would be subject fo none of the resirictioll8 of the present Exception (anie, 
§§ 1537-1552) r~garding clerks, cash payments, credit guaranties, specivl con
tracts, kind of occupation, size of item, regularity of entries, reputation of 
correct bookkecping, and the like. A surve~" of those restrictions seems to 
lca"c it certain that in no single respect is any advantage to be gained by 
using the book under the present Exception. Even when the book satisfies 
all these limitations, there appears to be no contingency in which the entr,.," 
could be used under this branch of the Exception and ~ .. et could not also be 
used b~" adoption as 11 record of past recollection. Under the few anomalous 
rulings in which a clerk's entries were admitted as the party's, and in which 
the party's entries were held not to necd personal knowledge, ?-nd under cer
tain of the statutory enlargements (anie, § 1519), this might not betrue. But 
apart from these and taking the Exception as it is applied at common law by 
orthodox authority, it is always preferable to oft"er the entries from the mod
ern point of view. If the party himself made them, as the common law re
quired (anie, § 1538), he may now take the stand with them; if a clerk made 
them. as permitted by some of the statutory enlargements (ante, § 1519), 
the cler'k may take the stand with them. 

It is perhaps singular that counsel have so frequently submitted to employ 
parties' books under thc hampering restrictions of the present Exception. 
As for the Courts, their slowness in recognizing the full force of the change 
above judicially expounded is no doubt chiefly due to a rooted tendency to 
regard the books as independent or " original" evidence, distinct from the 
party's own testimony on the stand and thus to apply to them the only rule 
under which, in that view, they could be receivable. 

§ 1561. Relation of this Branch to the main Exception; Books of Deceased 
Party; Books of Party's Clerk. The relation of this branch of the Excep
tion, in faYor of parties' entries, to the general Exception (ante, §§ 1521-
1533) in favor of regular entries by persons in general, remains to be con
sidered. 

(1) The question arises first in this way: How shall we treat an offer of 
regular entries hy a decea..~ed party? On principle, they should be treated 
from the latter point of view; i.e. they should be treated as the ordinary case 
of a regular entr~" by a deceased person. This seems to have become the 
practice in England,! where the speeial Exception for parties' entries was 

§ 1661. I 1812. Pritt v. Fairclough. 3 Call1P. 305. 
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(except by statute) not recognized (ante, § 1518). But in the United States 
there has naturalh' bcen some confusion. One tendency is to rank them as • • 
parties' entries and to test them by the restrictions peculiar to the original 
practice in that branch of the Exception.2 But several Courts have treated 
them according to the general exception in favor of regular entries by de
ceased persons.3 In this view, absence from the jurisdiction,4 as well as other 
circumstances (ante, § 1521), may suffice to admit the entries. Ko Court, 
however, seems to have declared with sufficient explicitness that this is the 
proper treatment; 5 though there can be no doubt of it, either as a matter 
of principle (because the party, when he made the entries, was 110t then a 
party), or as a matter of expedienc~' for the person wishing to encounter the 
fewest restrictions for the evidence. For regular entries, then, by deceased
or otherwise unamilable parties, the general exception (ante, § 1521) is 
the proper one to employ. 

(2) Under the common-law limitations of this branch of the Exception, 
books kept by the l)(lrty's cierI..' were not admitted as the party's books (ante, 
§ 1538). There was thus at common law no confusion, as to a clerk's books, 
between the two branches of the Exception; they could come in only under 
the main Exception, if the clerk were deceased (ante, §§ 1521-1533), or to aid 
the recollection of the clerk, if living, who must then be called to the stand.6 

But many of the statutes dealing with parties' books (ante, § 1519) contain 
a clause admitting books kept by a clerk; sometimes the clerk is specified 
as the party's, sometimes as a "disinterested" person. In either case the 
question is presented whether the statute is to be construed as applying to 
the parties' books Exception and therefore as practically abolishing the exclu
sion of clerks' books (ante, § 1538), or whether it is to be construed as attempt-

2 1871, Bland v. Warren, 65 N. C. 373; 
1817, Ash v. Patton, 3 S. & R. Pa. 303; 1869. 
Hoover r. Gehr, 62 Pa. 136. In this view, the 
only difficulty i~ the lack of the suppletory 
oath (ante, § 1554). But in the foregoing cases 
the decease was regarded as a sufficient reason 
for dispensing with the oath. 

Absence from tlte iuri8di~ti(m ought equally 
to suffice. Contra: 1827, Douglass v. Hart, 
4 McCord S. C. 257 (entries rejected; dis
tinguishing Foster v. Sinkler, 1786, 1 Bay S. C. 
38, and Spence v. Saunders, 1790, 1 Bay S. C. 
110, and expre~sly refusing to assimilate the 
case to that of cntries by absent clerks and other 
third IXIrties; but in the later Thompson t'. 
Portcr, infra, the entries of a deceased part
ner were admitted). 

Insanity ought equally to suffice: 1850, 
Holbrook v. Gay, 6 Cush. 216 (Dewey, J.: 
.. The same necessity which justifies the in
troduction of the books of the party ... 
alike seelll! to require and justify the admis
sion of them where the party has become in
cllpacitated to take the oath by reason of in
sanity"). 

31907, Davie v. Lloyd, 38 Colo. 250. 88 
rac. 446; 1898, Setchell t'. I(cigwin, 57 Conn. 
478. 18 Atl. 594; 1837, Leighton v. Manson, 
14 Me. 208; 1845. Odell v. Culbert, 9 W. & 
S. Pa. 67, senJJle; 1850, Thomson v. Porter, 
4 Strobh. Eq. S. C. 65, semble. 

• 1875, New Havcn & H. Co. v. Goodwin, 
42 Conn. 231; 1780, Foster t'. Sinklcr, 1 Bay 
S. C. 40 (but see the later Douglass v. Hart, 
supra, contra). 

• In some modern decisions, it may be 
added, the two branches are hopelessly con
founded; e.g., 1889, Culver v. State, 122 Ind. 
562; 1883, Vinal v. Green, 21 W. Va. 
308. 

a E.O.: 1880, Ford v. R. Co., 54 Ia. 723, 
730.7 N. W. 126 (time-books kept by defend
ant's officers or employees; persons keeping 
them required to be called); 1911, First Na
tional Bldg. Co. v. Vandenburg, 29 Oklo 583, 
119 Pac. 224 (requiring the bookkeeper to be 
called, if alive and accessible); and cases 
cited ante, § 1521. 
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ing to re-stntc a portion of the general Exception for deceased persons' entries 
and thercCore as merely declaratory of the common-law on that point. This 
question, with the few rulings on the subject, has already been considered 
(ante, §§ 1519, 1538). It is perhaps "ain to attempt to construe statutes 
whose (ramers themselves not to have understood precisely the bearing 
(i( their enactments . 

• 

310 



U 156:r1576j BOOK I, PART II, Tl'rLE II § 1562 

SUB-TITLE II (ccmtinlled): EXCEPTIONS TO THE HEARSAY RULE 

TOPIC VI: SUNDRY STATEMENTS OF DECEASED PERSONS 

Ln. 
t 1562. Introductory. 

A. DECLARATIONS ... BOUT Pan'ATE 
BOUNDARIES 

§ 1563. History of the Ex('cption. 
§ 1564. General Scope of the Exception. 
§ 1565. Death of Declarant. 
§ 1566. No Interest to Misrepresent; 

Ownrr's Statement excluded. 
§ 1567. Massachusetts Rule: Dcclara

tion must be made (1) on the Land, and 
(2) by the Owner in Possession. 

§ 1568. Knowledge of Declarant. 
§ 1569. Opinion Rule. 

t 1570. Form of Declarl1tion; Maps, 
Surveys, etc. 

§ 1571. Discriminations as to . Res 
Gestre· Admis.~iong. ck. 

B. ANCIENT DEED-RECITALS 

§ 1573. Ancient Deed-Recital~, to prove 
a Lost Deed, or Boundary, or Pedigiee, 
or Destroycd Records. 

§ 1574. Other Principles Discriminated. 

C. STATEMENTS BY DECE.~SED PERSONS 
IN GESEaAL 

§ 1576. Statutory Exception for all 
Statements of Deceased Persons. 

§ 1562. Introductory. At this point may be considered a few Exceptions, 
recognized in a limited nwnber of jurisdictions, admitting certain kinds of 
statements of individuals deceased or otherwise unavailable. These Ex
ceptions are related to the general group of the foregoing ones, in that the 
admissibility of the statements is founded on the ~ecessity princilJle, i.e. 
that the declarant is deceased or otherwise unavailable. They are thus 
distinguished from all the ensuing Exceptions, in which the declarant need 
not be shown unavailable. They are distinguished from the Exception next 
following (Reputation), in that they involve individual statements, not repu-

• tabon. 
A. DECLARATIO~S ABOUT PRIVATE BOUNDARIES 

§ 1563. History of the E:rceptioll. The use of individual declarations 
about private boundary must be distinguished from the use of Reputation 
to prove boundaries, in the ensuing Exception (post, § 1582); historically, 
the former grew out of the latter, in some jurisdictions; but they now exist 
as separate, each with its peculiar limitations. Reputation, whether about 
boundaries or about other things, stands on its own ground as fulfilling the 
requirements of a distinct Hearsay Exception. 'l'he present Exception is 
concerned with ordinary individual statements, which in themselves show 
neither the kind of Necessity nor the kind of Circumstantial Guarantee later 
to be considered with reference to Heputation. 
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The present Exception had historicaJ1~· three sources, these distinct origins 
being now lost in one blended form: 

(1) In some of the Southern States, the Heputation Exception for land
boundaries and customs (post, § 1582), as stated in early English and Ameri
can treatises. was misunderstood or deliberately expanded, and came to be 
regarded as justifying the reception of individual statements taken solely 
on the credit of the individual declarant.1 

(2) In :\Iassachusetts, the 'res gestre ' doctrine, whether in the general 
and loose sense of something done (post, § 1 i95) or in some special relatioll 
to an adn'rse possessor's declarations (post, § InS), was regarded as covering 
these statements.~ 

(3) In ~ew England, and elsewhere, the custom of periodical perambu
lations (or " processionillg ") of tOWI1 boundaries (brought o\"er from Eng
land) was recognized as one vehicle of introdudng reputation evidence (post, 
§ 1592), and then statements of individuals, particularly surveyors, were 
taken as being of equal value with these perambulations.3 

§ 1564. General Scope of the Exception. In the following passages from 
opinions in the various jurisdictions the general tenor and purpose of the 
Exception ma~' be seen: I 

§ 1563. I See the quotations in the next (quoted post, § 1597); Georgt'a: Rev. C. 1910, 
section. § 5770 (quoted post, § 1597); Maryland: 

2 See the citations in § 1567, post. 1735, Howell's Lessee t'. Tilden, 1 Harr. & 
'1829. Lawren('e r. Haynes, 5 N. H. 36 MeH. 84; 1766, Bladen t·. Cockey, 1 Harr. 

(llirhardson, C. J. : "It would be very singular & MeH. 230; 17iO, Redding's Lessee v. 
if the circumstance that a line has bcen pcram- M'Cubbin Harr. & McH. 368; 1874, Haw
bulatcd and markcd as the true line by men killS v. Hanson, 1 Harr. & MeH. 531; 1778, 
who hud thc mcans of knowing whether it Wecms' Lesscc t'. Disncy, 4 Harr. & Mel!. 
was the truc line or not and whosc duty and 156; 1909, Cadwalader v. Pricc, 111 Md. 
whose intercsts bound thcm to pcrambulate 310, 73 At!. 273 (declarations of D., deccascd, 
and mark no line but the true one, must be a landown~r familiar with the place, whil" on 
hcld to afford no c\'idence of its being thc true thc land plAnting out thc boundarics, admit
line. It is in all eascs cvidcnce "). tcd); N ortlt Carolina: 1805, Harris t'. Powell, 

In a fcw States thc statutes still rccog- 2 Hayw. 349; 1837, Hartzog v. Hubbard, 32 
nize the proceeding: .Maine: Re,". St. 1916, De,'. & B. 241; 1859, S~oggin v. Dalrymple, 
c.4, § 134 (peramhulation of town lines cvcry 7 Jones L. 46; 1886, Bcthca v. Byrd, 95 N. C. 
five ycars); Massac!tUfPl/s: Gcn. L. 1920, c. 310, and intervcning cases citcd; 1904, Yow 
42, § 2 (" the boundary Iinca of cvery town shall v. Hamilton, 136 N. C. 357, 48 S. E. 782 (col
he pcrambulatcd and run and the marks re- Iccting thc cases); 1905, Hemphill v. Hcmp
newed, oncc in c,"cry 5 years ", by the select- hill, 138 N. C. 504, 51 S. E. 42; 1905, Hill 
men); TJ'yomt"lg: Compo St. 1920, § 2114 V. Dalton, 140 N. C. 9, 52 S. E. 273; 190(;, 
(procecdings to lopate town boundarics by Broadwcll v. Morgan, 142 N. C. 475, 55 S. E. 
"survcy or perambulation"). 340; 1914, Sulli"an v. Blount, 165 X. C. 7, 80 

In Georgia and Tctlnes8ee this ancicnt cus- S. E. 892; 1919, Singleton r. Rocbuck, 178 
tom is known as "proccssioning"; Ga. Rcv. N. C. 201, 100 S. E. 313 (rcciting the gencral 
C. 1910, §§ 3817-3826 (prescribing the for- rule as stated in Hcmphill V. Hemphill, slLpra); 
malities for proccssioning); 1921, Tuckcr 11. Pennsylrania: 1815, Hamilton V. Mcntor, 2 
Robcrts, 151 Ga. 753, 108 S. E. 222 (Civ. C. S. & R. 73; 1898, Mincral R. & M. Co. v. 
§ 3818, as to proccdurc oC running a boundary Auten, 188 Pa. 508, 41 At!. 327 (ancient 
line by proccssioncrs, npplied); Tenn. Shan- survcy) ; South CarQ/illa: 1825, Spear V. 

non's Code 1916, §§ 3687-3690 (processioning Coatc, 3 McCord 229; 1886, Sexton v. Hollis, 
to settlc privatc boundaries). 26 S. C. 231, 236, 1 S. E. 893; Tennessee: 

§ 1564. 1 Bcsides thc rulings in the Coli ow- 1812, Bcard's Lcssec v. Talbot. 1 Cooke 142; 
ing sections, naming thc specific limitations, Texas: 1866, Stroud v. Springfield, 28 Tcx. 
the rule is rccognized in the following ~nscs 666; 1878, Hurt ~. Evans, 49 TCl>. 316; 1887, 
and statutes: ,1labama: Code 1907, § 39til Tucker v. Smith, 08 Tex. 478, 3 S. W. 671; 
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181:3, TILGIlMAN, C .. 1., in Call/man v. Cedar Spring, 6 Binn. 62: "Where boundary is 
the subject, what has been said by a deceased person is received as evidence. It forms an 
exception to the general rule." 

18:32, HENDERSON, C. J., in Sasser v. /lerring, 3 Dev. L. ;J·t?: "We have in Questions of 
boundary given to the single declarations of a deceased individual as to a line or corner 
the weight of common reputation. . .. Whether this is within the spirit and reason of 
the rule it is now too late to inquire." 

1844, PARKE!!, C. J., in Smith v. Pou.'er,', 15 N. H. 563: "It is true that the decisions in 
England secm to restrict the evidence of the declarations of deceased persons respecting 
boundaries • . . to what the deceased said relative to the public opinion respecting the 
boundary. But the testimony has not been limited in this country. . .. The declarations 
of a person dl..'Ccased, who appeared to have had means of knowledge and no interest in 
making the declarations, are competent evidence upon a question of boundary, even in a 
case of private right." 

§ 1565. Death of Declarant. The principle of necessity (ante, § 1421) 
was found in the usual lack of other sufficient evidence for proving bound
aries. The perishable nature of the landmarks, and the incompleteness of 
the records, rendered it necessar~r to resort to such statements, oral or written, 
as could be had from deceased persons having competent knowledge. Though 
the changed conditions of life in the later history of ollr communities have 
greatly diminished this necessity. it sufficed in tJle beginning to establish the 
exception in thp law: 

1859, MAXLY, J., in Scoggin v. Dalrymple, 7 .Jones L. -16: "Traditionary evidence has long 
been received by the courts of North Carolina in question!> of private boundaries as well 
as public. . .. The neressity for sHeh a departure from the common I:!w principle grew 
out of the inartificial manner in which the lands of the State were originally surveyed and 
marked, making it necessary, in order to fix the position of the respective parcels, to resort 
more frequently to tradition, and to give this kinrl of c\'idencc grcater efficiency by en
larging its limits." 

1864, PIERPONT, J., in Wood v. Willard, 37 Vt. :3S7: "In many of the States, and es
pecially in this State, the territory within their limits was first divided into townships. 
and these were ~soon after subdivided into small lots and distributed between the scveral 
proprietors. Almost the only evidence left upon the land. to indicate the location of the 
lines either of the townships or of the divisions between the propri<:tors. was marks upon 
the trees standing thereon, and these evidences, from lapse of time, accidental causes, and 
the cutting off 9f the timber, are almost entireb' obliterated. . .. If it be said that the 
lines must be established by witnesses who ha\'e personal knowledge of their original loca
tion, they cannot be proved at al!, as in the great majority of cases all such persons are now 
dead." 

Nevertheless, in fulfilling this condition of necessity, it was never required 
that the absence of other satisfactory evidence should in a given case be 
shown. That absence being assumed to be a general feature commonly ex-

Vermont: 1896. Martyn v. Curtis. 68 Vt. 397, 
35 At!. 333; Virginia: 1837, Harriman v. 
Brown. 8 Leigh 712. 

This kind of evidence seems never to have 
obtained recognition in Enoland or Canada: 
Mellor v. Walmeiley. 1904, 2 Ch. 525. and 
1905. 2 Coh. 164; Mercer v. Denne, 1904. 2 
Ch. 535, 541, anti !1lO5, 2 Ch. 538. 554; and 

cases cited posl. § 1584; Hl05. Bartlett r. Nova 
Scotia S. Co .. 37 N. Sc. 25D. 264. 

In Bower v. Cohen. i 26 Ga. 3.'1. 54 S. E. 
918 (1906). this Exception seems to have been 
forgotten in excluding a surveyor's map. 

Compare the ca6CS on official 8Un:eyB (post, 
§ 1665). 
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isting, the only requirement was that the decease of the specific person whose 
declarations were offered should be shown; 1 in other words, there was a neces
sity for all the evidence that could be had, and, if this person were deceased. 
the only evidence available from him was his hearsay statements. It would 
seem, however, that insanity, or absence from the jurisdiction, would here 
not suffice (as it does for some of the foregoing Exceptions); because the 
necessity in general is predicated of titles and boundaries of long standing, 
for which the lapse of time hps operated to destroy other evidence; and hence 
if the matter is one of the present generation, or if the evidence in question 
comes from the present generation (as it would if the declarant were merely 
absent), this necessity could hardly be presumed to exist. 

§ 1566. No Interest to Misrepresent; Owner's Statement excluded. Thegen
eral principle of a circumstantial guarantee of tmstworthiness (ante, § 1422) 
is seen in the requirement that the declarant shall have had no interest or 
no motive to misrepresent; the words" interest" and" motive" being here 
used by the Courts interchangeably. The general notion is that he must 
stand in such a position that the Comt cannot see any reason to expect mis
representation: I 

1870, N ES~fIrn, J., in Smith v. Forrest, 49 N. H. 239: "The party or declarant must 
have no interest to misrepresent. . .. It will be for the Court and jury to determine . . . 
whether they had any moth'es to misrepre~ent by a statement too favorable to their own 
pecuniary interest. . .. The evidence tends to show that the location of the bound where 
the father says it was established was in disparagement of the declarant's title; therefore 
it conveys or implies 110 purpose to misrepresent." 

In particular, a statement by an owner himself about his own boundaries 
would thus be inadmissible: 2 

§ 1565. 1 This is mentioned in ail the cases; 
see tho quotations in the preceding !!Cetion, 
and tho following cases: 1901, Barrett r. 
Kelly, 131 Ala. 378, 30 So. 824 (declarations 
of a person not shown to be deceased, ex
cluded; the statement of the rulo is hopelessly 
confused); 1915, Smith 1'. Bachus, 195 Ala. 
8, 70 So. 261 (whether certain land passed by 
a description in a deed; the pointing ou t of 
the location, ete., by the plaintiff's deceased 
father-grantor, admitted; the preciso point 
of law decided is not mentioned; this is a 
frequtlnt occurrence in the opinions of tho 
learnod Court of this State; there are si:o: or 
sevon principles on which this offer could have 
been made or challenged, and numerous de
tails under each principle, but none are men
tioned; the only clue is the ease cited as 
precedent; this opinion cites Barrett 11. Kelly, 
supra; hence the case is placed here); 1901, 
O'Connell 11. Cox, 179 Mass. 250, 60 N. E. 
580 (excluded, because the decease of the 
declarant was not shown); 1917, Mechanics' 
Bank & T. Co. v. Whilden, 175 N. C. 52, 94 
S. E. 723. 

ton, 47 C. C. A. 357, 108 Fed. 324 (declara
tions as to boundary by a deceased public 
surveyor, made on the land while pointing 
out a mound, admitted; Pardeo, J., diss .• be
cause the declarant was at the time interested 
in a contro\'ersy as to the boundaries); 1888, 
Lawrence v. Tennant, 64 N. H. 540, 15 Atl. 
543; H1l7, Morrison v. Noone, 78 N. H. 338, 
100 Atl. 45 (damage by flowage; statement 
by G., now deceased, as to limit of water
right, admitted); 1886, Bethea v. Byrd, 95 
N. C. 310: 1915, Wilson W. & L. Co. v. 
Hinton, 171 N. C. 27, 136 S. E. 494 (hore the 
additional requirement of 'ante litem motam' 
is mndo, without authority cited); 1825. 
Spenr v. Coate. 3 McCord, S. C. 229; 1864, 
Wood 1'. Willard, 37 Vt. 387; 1868, Powers 11. 

Silsby, 41 Vt. 291; 1873, Child 11. Kings
hury, 46 Vt. 53; 1837, Harriman I). Brown, 8 
Leigh Va. 713; 1895, ReuseDs v. Lawson, 91 
Va. 226, 21 S. E. 347, semble; 1907, Douglas 
L. Co. r. Thayer Co., lO7 Va. 292, 58 S. E. 
1101 (Harriman v. Brown followed); 1877, 
Hill v. Proctor, 10 W. Va. 84. 

• Fr.d. 1898, ScaifoD. I,and Co., 33 C. C. A. 
§ 11166. 1 Au.ord: 190!, Trr.cy v. Eggles- 47, 90 Fed. 238 (by an heir of the estate, ox-
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1827, RICIIARDSON, C. J., in Shepherd v. TllOmpson,4 N. H. 215 (excluding declaration~ 
as to the boundary of their own land): "It mllst be presumed to have been their interest 
to extend the boundaries of the lot, and their declarations in favor of their interest were 
clearly not admissible." 

Nevertheless, a few Courts will admit even an owner's declarations, provided 
he appears to have had at the time no motive to misrepresent.3 This feature 
of the general rule distinguishes it sharply from the Massachusetts variant 
next noticed. 

§ 1567. Massachusetts Rule; Declaration must be made (1) on the Land, 
and (2) by the Owner in Possession. The general rule, as first established in 
the Southern States and thence widely adopted elsewhere (ante, § 1563) made 
no other limitations than the preceding. But two other limitations, one of 
them in conflict with the preceding, obtained originally in :Massachusetts; 
these were due to the associated notions of 'res gestre' and verbal acts (post, 
§ 1778) which in that jurisdiction, as already noticed (ante, § 1563), served 
as the parent for the present Exception. 

(1) The declarant must have been, at the time of the declaration, OIl the 
land and engaged in pointing Ollt the boundaries mentioned. This originally 
was purely a Massachusetts variant, of long standing.l Though it once ob
tained a footing in New Hampshire and Vermont, it has there since been re
pudiated.!! But, by a not unnatural misunderstanding of the local nature 
duded); Conn. 1793. Porter ~. Warner. 2 
Root 23; 1910. Turgeon v. Woodward. 83 
ConDo 537. 78 At!. 577; Md. 1909. Peters v. 
Tilghman. 111 Md. 227. 73 At!. 726 (guardian 
of infant owner'.: declaration excluded) ; 
N. H. 1827. Shepherd v. Thompson. 4 N. H. 
215 (quoted supra: but see this doctrine re
pudiated in this State. infra, n. 3): N. Car. 
1832. Sasscr v. Herring. 3 Dev. L. 342; 1885, 
Halstead r.. Mullen. 93 N. C. 252; 1905. Hemp
hill v. Hemphill. 138 N. C. 5().1. 51 S. E. 42 
(deed by the owner): S. Car. 1888. Taylor 
v. Glenn. 29 S. C. 292. 29i', 7 S. E. 483; 1897. 
State D. Crocker. 49 S. C. 242. 27 S. E. 49 (lines on 
a plot inserted by the surveyor at the direc
tion of a claimant, excluded); Tex. 1887. 
Tucker v. Smith. 68 Tex. 478, 3 S. W. 671; 
Vt. 1880. Evarta v. Young. 52 Vt. 334. 

I 1895. Robinson v. Dewhurst, 15 C. C. A. 
466. 68 Fed. 336 (but it will be noticed that 
this case. as cited posl. § 1567. also follows the 
Massachusetts variant. and has evidently 
confused the two forms). 1910. Turgeon ". 
Woodward. 83 COlin. 537. 78 At!. 577 (in
teresting and careful opinion by Wheeler, 
J.); 1899. Turner F. L. Co. v. Burns. 71 Vt. 
354. 45 At!. 896 (declarations of owners. ad
mitted on the facts); 1905. Hathaway D. 

Goslant. 77 Vt. 199. 59 Atl. 835 (owner's 
declarations as to boundary. admitted); 1883. 
Corbleys D. Ripley. 22 W. Va. 154 (own
er's declarations inadmissible. unless at the 
time he had no interest to misrepresent): 
1897. High v. Pancake. 42 W. Va. 602.26 S. 
E.536. 

And in New Hampshire. the above limita
tion has been repudiated (thus overruling. 
though not citing. Shepherd v. Thompson. 
aupra): 1905. Keefe D. S\L\livan Co. R. Co .. 
75 N. H. 116. 71 Atl. 379. 

There have also been attempts to apply the 
• post litem motam' restriction of other Hear
say exceptions: 1888. Taylor to. Glenn. 29 
S. C. 292. 297; 1853. Smith v. Chapman. 10 
Gratt. Va. 445. 455. 

§ 1567. I Mass. 1832. Van Duscn D. Tur
ner. 12 Pick. 532; 1842. Daggett t'. Shaw. 5 
Mete. 226; 1856, Bartlett ~. Emerson. 7 
Gray 175; 1856. Ware ~. Brookho1.!~. '1 Gray 
454; 1857. Flagg D. Mnsl'n. 8 Gray 556; 
1857. Whitney v. Bacon. 9 Gray 206: 1864. 
Morrill o. Titcomb. 8 All. 100; 1875. Long D. 

Colton, 116 Mass. 414; 1886. Peck v. Clark. 
142 Mass. 440, 8 N. E. 335; 1907. Goyette v. 
Keenan. 196 Mnss. 416. 82 N. E. 427 (declnra
tions not made 011 the land. inadmissible). 

Dut declarations not referring to boundaries. 
but merely asserting some title. are not here
under admissible: Ware v. Drookhouse. Mor
rill v. Titcomb. 

tN. H. 1870, Smith D. Forrest. 49 N. H. 
237. overruling Meh-in v. Marshall. 1851. 22 
N. H. 382; 1908. Keefe D. Sullivan Co. R. 
Co .• 75 N. H. 116. 71 Atl. 37S; VI. 1868. 
Powers D. Silsby. 41 Vt. 291. repudiating tho 
• dictum' in Wood v. Willard. 1864. 37 Vt. 
387; but a later case looks backward again: 
1899. Turner F. L. Co. v. Burns. 71 Vt. 354. 
45 At!. 896. semble (must be made .. upon or 
in the vicinity of the boundaries. and pointing 
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of this limitation, it has since unfortunately been adopted thence in l\Iaine,3 
New Jersey,4 Pennsylvania,s and perhaps in other jurisdictions also.6 

(2) In l\lassachusetts, further, an anomalous and meaningless restriction 
is observed that the declarant must also have been, at the time of the decla
ration, in ]Jos8e88iO/~ as OIl'1ler;7 for example, a mere surye~'or's statement will 
not be received; this doctrine, again, being due historicaIl~r (ante, § 156:3) to 
the parental relationship, in this jurisdiction, of the 'res gestre' rule. It 
wiiI be noted that this limitation is precisely the reverse of that of the usual 
rule (all fe, § 1566); i.e. an owncr's declaration is by that rule excludcd, but 
by the :Massachusetts rule is admitted; and 'vice versa' for a sur\'c\'or's 

• • 
statement. This clcment of the variant rulc has apparently been adopted in 
only two other jurisdictions.s It is to be hoped that in due ti.me this and the 

them out "); thl' last aberration has now heen 
repudiated in hlrtl. and the rule of Powers 
'I'. Silsby restored. hut with some obscurity 
of language: 1905. Hathaway v. Goslant, 77 
Vt. 199. 59 Atl. 835. 

3 18S8. Royal v. Chandler, 81 !\Ie. 119. 16 
AU. 410; 1809. Wilson v. Rowe, 93 \\Ie. 205. 
44 Atl. 615; W05, Emmet v. Perry. 100 Me. 
130. 60 Atl. 872 (preceding cases said to be 
"settled law"). 

• 1886, Curtis v. Aaronson, 40 N. J. L. 
77. 7 Atl. 886. 

, 1856, Bender v. Pitzer. 27 Pa. 335 (Knox. 
J.: .. Nor was the boundary actuaIly shown to 
the .... itlless when the declaration was made ") ; 
foIlowed ill Kennedy 1'. Lubold. 88 Pa. 255 
(1878); Kramer I'. Goodlander. OS Pa. 369 
(1881); 1000. Collins r. Clough. 222 Pa. 472. 
71 At!. 1077 (confirming the preceding cases; 
the learned judge's suggestion that the term 
.. variant". above applied in the text to this 
rule. is misapplied, seems to ignore the cir
cumstances that the orthodox unlimited rull' 
began in the 17009 and was recognized in 
several States. including Pennsylvania in 
1815. and that the "variant" ollly came in 
Pennsylvania in 1856. by imitation of Daggett 
v. Shaw, Mass. That it is "unfortunate". as 
above termed. is respectfully maintained; 
that epithet suits any rule which narrows a 
wholesome exception to the Hearsay rule). 

• Fed. By a misunderstanding of the Texas 
rule. which has no sueh limitation (nnte. § 1566), 
this element was r(~quired in Hunnicutt v. 
Peyton. 1880. 102 U. S. 364; hut it is doubtful 
since Clement v. Packer. 1887. 125 U. S. 325, 
8 Sup. 907. whether this requirement would 
be insisted on where the law of the State did 
not prescribe it; in Ayres 'v. Watson. 1800. 
137 U. S. 506. 11 Sup. 201, the doubt was left 
unsolved; in Robinson v. Dewhurst. 1895, 
15 C. C. A. 466. 68 Fed. 336, it was held, think
ing of this doctrine. that the declaration must 
be made while on the land and pointing out. 
or at least must be not a mere casual recital; 
80 also Martin v. Hughes. 1808, 33 C. C. A. 
198. 00 Fed. 632 (for Pennsylvania; declarant 

must be on the lund; hero a deceased surveyor). 
Aln. 1902, Southern Iron Works I'. Central 

of G. R. Co .• 131 Ala. 640. 31 So. 7:!:l (declara
tions as to private boundaries. held inadmis
sible. except when made hy persons in posses
sion and pointing out boundaries; follo .... ing 
HUllnicutt t'. Peyton. U. S .. and adoptin,. tho 
Massachusetts rule); 1!121, Murray v. Fow
ler. 205 Ala. 507. 88 So. 840 (Illaintiff's 
deceased husband's declarations as to bound
ary while in possession. admitted); Cal. 
1000. Smith v. Glenn. 129 Cal. 18, 62 Pac. 
ISO (owner's declarations while in possession 

• 
and sun·eying. admitted). 

Contra: N. C. 1009, CaldweIl L. & L. Co. 
v. Triplett. 151 N. C. 400. 66 S. E. 343. 

It is regrettahle that this abnormal I\Iassa
chusetts rule should be given such notice by 
other Courts to the confusion of the simplo 
and settled rule of orthodox tradition . 

7 The full statement of the Massachusetts 
rule is as follows: 1842, Hubbard •. 1.. in Dag
gett 1J. Shaw. 5 Metc. 226: "Declaratiotls of 
ancient persons, made while in possession of 
land owned hy them, pointing out their bound
aries on the land itself. and who are deceased at 
the time of the trial. are admissible in evidence. 
where nothing appears to show that they were 
interested in thu~ pointing out their bound
aries." Accord: 1856. Bartlett v. Emerson. 7 
Gray 175; 1857. Whitney v. Bacon. 0 Gray 
:!06; 1882, Boston Water P. Co. v. Hanlon. 
132 Mass. 4133 (deceased surveyor's field notes 
and plottingtl. excluded); 1886, Peck v. Clark. 
142 Mass. 440, 8 N. E. 335. and cases Slt1'1'U. 

par. 1; 1913. Morrison v. Holder, 214 Mass. 
366. 101 N. E. 1067 (deceased owner's declara
tions a~ to use of land. tree as boundary. otc .• 
admitted). 

Compare the cases cited post. § 1573, which 
rest on a different doctrine. 

s 1891. Royal v. Chandler, 83 Me. 152. 21 
At\. 842; 1899, Wilson v. Howe. 93 Me. 205. 
44 Ati. 615; 1886. Curtis v. Aaronson. 49 
N. J. L. 77. 7 At!. 886. 

In Caru:u1a. no certain rule appears in tho 
cases: 1847. Doc v. Murray. 3 Kerr N. Br. 
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preceding anomaly of the :Massachusetts rule will cease to vex the legitimate 
course of precedent elsewhere, and that other Courts will fully appreciate that 
the rulings in that jurisdiction and its few followers must be wholly ignored 
in applying the present Exception. 

§ 1568. Knowledge of Deelarant. The declarant, upon general testimo
nial principles (ante, §§ 1424, 653) must appear to have had knowledge of the 
boundary spoken of, or to have been in a position to acquire such knowledge: 1 

1837, TuCKER, C .• J., in Harriman v. Brown, 8 Leigh 713: "[Such declarations are ad
missible} provided such person had peculiar means of knowing the fact; Il!l, for instance. 
the surveyor or chain carrier who were engaged upon the original survey; o~ owner 9f 
the tract, or of an adjoining tract calling for the same boundaries; and so of tenants, pro
cessioiiers, and others whose duty or interest would lead them to diligent inquiry and ac
curate information of the fact." 

1856. LEE, J., in Clements v. Kyles. 13 Gratt. 478 (rejecting hearsay statements): "It 
is said that the declarant was living on the land at the time. but in what character is not 
stated. . .. That his living within the bounds of the survey gave him the opportunity 
to see trees marked as corners of some survey. found accidently or otherwise. would surely 
not be sufficient, unless some duty or interest can be traced to him by which he would 
have been prompted to make diligent inquiry and to obtain accurate information, within 
the meaning of the rule as propounded in Harri7TUln v. Brawn." 

§ 1569. Opinion Rule. The Opinion rule (post, § 1956), for the reasons 
already indicated under the Exception for Dying Declarations (ante, § 1447), 
can hardly be thought to apply to these extra-judicial statements of deceased 
persons. Nevertheless, it is occasionally invoked. l 

335 (declarations of a deceased surveyor while linbility); N. Car. 1902. We~tfelt n. Adams. 
[Jointing out boundaries. admitted. "as part 131 N. C. 379. 42 S. E. S23 (declarations. as to 
of the' res gestic' "); 1864. Sartell 1'. Scott. 6 a corner tree. not in view at the time of the 
All. N. Br. 166 (declarations of nn owner in declaration. admissible. if identification is 
possession while pointing out the boundary of practicable); Pa. 1856. Bender 1'. Pitzer. 27 
land lv, was selling. excluded); 1877. O'Con- Pa. 335 (" It was no part of th!! offer that A. 
nor 1:. Dunn. 2 Onto App. 247 (decel!.Sed sur- J. had made til!! boundary. or that he WM 
T{eyor's notes. not admitted). present when it was made. or that he had sub-

Whether the declarant must b!! deceased is sequently examined it. or hnd run the lines of 
not decided: 1910. Abbott V. Walker. 204 either survey .... It was the mere deelara-
Mass. 71. 90 N. E. 405 (here the declarations tion of one who did not appear to have correct 
were receivable against the declarant's sue- information on the subj!!ct "); S. C. 1888. 
c!!ssor. being admissions of a privy in titl!!. Taylor V. Gl!!nn. 29 S. C. 292. 297 (declarations 
under § 1082. antc). of a neighbor. not ha\;ng special knowledge. 

§ 1568. I Fed. 1880. Hunnicutt v. Peyton. excluded); Tenn. 1900. Montgomery V. Lips-
102 U. S. 364; 1895. Robinson v. Dewhurst. comb. 105 Tenn. 144.58 S. W. 306 (dcclarntion 
15 C. C. A. 466. 68 Fed. 336: Cal. IS(;O. Mor- of former owner or surveyor. admissible; 
ton V. Folger. 15 Cal. 279; Kan. 1916. Miller obscure); Tex. 1887. Tucker V. Smith. 68 Tex. 
v. Moore. 98 Kall. 544. 158 Pac. 1108 (affidavit 478. 3 S. W. 671; VI. 1864. Wood V. Willard, 
to a SUl'\'eyor as to a boundary •. some 30 years 37 Vt. 387; 1868. Powers V. Sibl!!y. 41 Vt. 
before. by owners having no personal knowl- 291; 1873. Hadley V. Howe. 46 Vt. 142; 
edge. held "no independent evidence"); Va. 1895. Fry v. Stow!!rs. 92 Va. 13.32 S. E. 
N. H. 1870. Smith V. Forrest. 49 N. H. 237; 500 (the son of an adjacent owner and a chain-
1908. Keefe V. Sullivan Co. R. Co. 75 N. H. bearer upon a different survey. excluded); 
116.71 At!. 379 (foreman of a railroad section. 1912. Smith V. Stanle). 114 Va. 117. 75 S. E. 
in charge of fences and roadbed. admitted); 742 (declarations excluded for lack of means of 
1917. Morrison V. Noone. 78 N. H. 338. 100 knowledg!!); W. l'a. 1877. Hill V. Proctor. 10 
Atl. 45 (right of flowage; statements by G.. W. Va. &l. 
now deceased. as to an agreement for a high- § 1569. I 1835. Smith v. Chapman. 10 
water mark. excluded; too strict; the dis- Gratt. Va. 445. 455 (chain-carrier's statement 
tinction here drawn had no relation to Go's re- as to "the waters ou which the P. survey should 
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§ 1570. Form of the Declaration; Maps, Surveys, etc. The declaration 
may be either oral or written; and statements in the form of maps, plans, 
surveys, and the like, have been constantly admitted under the present Ex
ception.I From this is to be distinguished the use of surveys or maps under 
the Exception for Heputation (post, § 1592), and undp.r the Exception for 
Official Statements (post, § lU(5). 

§ 1571. Discrimina.tions a.s to 'Res Gestl9', Admissions, etc. From the use, 
under this Exception, of a deceased person's declarations as to boundaries, 
are to be discriminated otller kinds of declarations about land, coming under 
other principles; these arc ch iefI~': 

(1) Declarations by deceased persons offered as the vehicle of reputation 
(poat, § 1584); 

(2) Declarations by deceased persons of faets aga£llst their proprietary 
interest (ante, § 1458); 

(3) Declarations by It party or privy constituting admi.~,vion,~ of title (ante, 
§ 1082); 

(4) Declarations made as {'erba! acts, coloring the nature of possession 
of land (p08t, §§ 17iS-l i80); 

(5) Notes by an official ,WTt'eyor, admissible as official statements (poat, 
§ 1665). 

The practical differences in the 0I)~ration of these distinct principles are 
elsewhere more full~' pointed out (ante. §§ 1459. 1097, 1)0,\'t, §§ 1665. 1780). 

B. ANCIEl'.'T DEED-RECITALS 

§ 1572. Ancient Deed-Recitals, to prove a Lost Deed, or Boundary, or Pedi
gree, or Destroyed Records. There is a limited lise of deed-recitals, by way 
of exception to the Hearsay rule, which has its root in ortlwdox and ancient 
tradition, and yet has never received great encouragement, and finds recogni
tion in only a small number of precedents. This use of deed-recitals seems 
to have been recognized for at least llalf a dozen distinct purposes. 

(1) Where in one deed the contents of another deed are recited, tlle rule 
requiring production of the original (ante, § 1179) must of course first be 
satisfied; but, supposing it to be satisfied by proof that the other deed once 
existed and was lost, then the recital, according to an early and unquestioned 
ruling, is admissible as evidence of the contents and the execution of the lost 

lie". excluded. as opinion); 1897. High II. TelC. 665; 1867. Welder 1I. Carroll. 29 TelC. 333. 
Pancake. 42 W. Va. 602. 26 S. E. 536 ("We The following statute belongs here rather 
must have a declaration establishing a fac~. than anywhere else: Kan. St. 1909. c. 114. 
as a corner tree or particular marked line. not Gen. St. 1915. § 8771 (where official road rec
simply a statement that the land is within ordB arc destroyed. and thereby the proeeed
his boundary or the same conveyed in a cer- ings of road-establishment cannot be evidenced. 
tain deed. or that a line would cross a creek at "any map. plat. atlll8. or diagram showing 
a certain point. without more "). Compare such road" is admissible. if made before dEl-
the cases cited POBt. § 1956. struct.iol1 of records or if a copy of one so 

§ 1570. 1 Ewmples: 1860. Morton v. made; the county clerk's certificate under 
Folger. 15 Cal. 279; 1870. Smith P. Forrest seal to be 'prima facie' evidence of time of 
49 N. H. 239. 1866. Stroud v. Springfield. 28 making). 
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deed.1 This precedent has been justified by eminent American judges in the 
following language: 2 

1811, TILGHMAN, C. J., in Garwood v. Denni3, 4 Binn. 314, 327 <admitting recitals, in 
an ancient deed, of the existence nnd contents of another deed, afterwards lost, by a pred
ecessor in title 'ante litem motam', the reciter being a trustee to make partition): "The 
assertion of such persons must make a strong impression. But it is objected that, how
ever impressive the declaration of a man of character may be, e .... en without his oath, yet 
the law admits the word of no one in evidence .... ithout oath. The general rule certainly 
is so; but subject to relaxation in eases of necessity or extreme incc.i1\'enience. How is 
it expected that a deed like the present is to be proved, when the subscribing witnesses 
have been dead eight and twenty years and the deed itself is not to be found? . .. Is it 
not necessary to resort to secondary evidence without oath?" 

1830, STORY, J., in Carrer v. Jackson, 4 Pet. 1, 83: "There are cases in which such & 

recital may be used as evidence even against strangers. If, for instance, there be the re
cital of a lease in a deed of release, and in a suit against a stranger the title under the release 
comes in question, there the recital of the lease in such release is not 'per se' evidence of the 
existence of the lease; but if the existence and loss of the lease be established by other evi
dence, there the recital is admissible as secondary proof in the absence of more perfect 
evidence, to establish the contents of the lease; and if the transaction be an ancient one 
and possession has been long held under such release and is not otherwise to be accounted 
for, there the recital will of itself materially fortify the presumption from lapse of time and 
length of possession of the original existence of the lease." 

It would seem to be implied in this doctrine that the lost deed must be an 
ancient one (post, § 2137), or at least that no other evidence of execution or 
contents is available. Moreover, a few cases seem tu impose the additional 
condition, analogous to that required for authenticating ancient deeds (post, 
§ 2141), that the premises claimed should have been in possession of the 
claimant, as a necessary corroborative circumstance.3 That such a recital is 

§ 1673. 11704, Ford v. Grcy. 6 Mod. 44. 1900. Norris t'. Htlll. 124 Mich. 170. 82 N. W. 
1 Snlk. 285 (" A finc was produccd. but no 832 (rccitals in a decd. a power of attorney. 
dced dcclaring the uses; but a decd was of- and a court ordcr. of 1846. that title passed 
fcred in cyidell<:e which did recite a dced of on S.'s death to survivors. ctc .• admitted): 
limitation of the uses; and thc question was Missouri: 1921. Sawyer v. French. Mo. . 
whether that was evidence. And the Court 2:35 S. W. 126 (recitals of a lost decd in a decd 
:!«.id, that the bare recital of a deed wns not of 1905; not decided); New Jersey: Compo 
evidence. hut that if it could he provcd that St. 1910. Conveyances. § 69 (recital of a letter 
such a deed had been. and [wasllost. it would of attorney in a dced rccordcd for ten years. 
do if it were recited in another"). admissible to provc its existence. on oath by 

• Accord: Federal: 1830. Carver 1). Jack- the claimant that he has seen the letter); 
BOn. 4 Pet. 1.83 {admissible to show contents. 1890. Havcns v. Sea Shore L. Co .• 47 N. J. 
if the original's existence is otherwise shown. Eq. 365. 375. 20 At\. 497 (rccital. "in an an-
and loss proved; sec quotation supra); 1832. dent deed or will. of any antecedcnt deed or 
Craue v. Morris. 6 Pct. 598. 610 (same; laps') document ". admissible); Pennsylvania: 1811 • 

. of time may be sufficient evidence of cxecu- Garwood v. Dennis, 4 Binu. 314. 327. 332. 
tion and loss); 1866, Deery 1). Cray. 5 Wall. 340 (but Tilghman. C. J .• alone takes this 
795. 797. 805 (recital of a "'ill. of seisin. etc.. reason; Brackenridge. J .. secms to take an
admitted; Carver V. Jackson followed); other rcason, noted ante. § 1133; and Yeates. 
1913. Wilson 1). 8now. 228 U. S. 217. 33 Sup. J .. dissenta); 1900. Dorff 1). Schmunk, 197 
487 (deed's recital of exccutrix' authority under Pa. 298. 47 At\. 113 (after e~idence of lOBI!, a 
a will; Carver V. Jackson approved; sec poBl. rccital in a deed of 1860 was p.dmitted to prove 
§ 2145. n. 4); Iowa: Code 1919. § 8107 (re- the lost decd). 
citrus in deeds prior to Jan. 1. 1905. ~f othcr I Can. 1912, Bochner t!. Hirtle. N. Se .• 6 
deeds exccuted in pursuance to COnt.'Rct .. etc. D. L. R. 548 (recital of an earlier title ill a 
to be presumptivc cvidence); Mic/oi;;an: crown grant, held not admissible). U. S. 
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not admissible where the original deed recited is not accounted for 3S lost or 
the like, seems unquestioned.· 

(2) In :Massachusetts, a series of precedents admita a recital in an ancient 
deed to show the location of a boundary or monument,5 though possibly the 
scope .of the exception may be somewhat larger. But the basis of the rule 
is the probabmty of the recital's truth b~r reason of its having been acted upon 
in contemporaneous transactions; and this limitation is strictly applied.6 

(3) A recital, in an ancient deed, of a pedigree of inheritance is by some 
Courts treated as admissiHe to show the state of the relationship.7 Here also 
N. J. 1906. Rollins v. Atlantic C. R. Co .• 73 
N. J. L. 64. 62 Atl. 929 (quoted in/' .... n. 7); 
N. Y. 1860. McKinnon v. Bliss. 21 N. Y. 206. 
211 (recitals in a will of the plaintiff's pred
ecessor. excluded; "asscrtions of titlc or 
claims oi ownership made in deeds or wills 
may in some rare cases be e\·idence. . . . but 
.only in connection with other proof of a long
continued and undispntl.!d possession in ac
cordance with the right ... r title claimed ") ; 
St. 1890. c. 158. § 1, C. P. A. 1920, § 376 
(sheriff's deed; cited more fully post, § 1664) ; 
S. Ca~. 1798. Frost v. Brown. 2 Bal' 135. 138 
(recital. in a deed by the offeror's ancestor W., 
of a lost deed from S. to W .. offered in corroh
oration. to show the latter deed's existence; 
the offeror not being in possession; the Court 
equally divided); 1831. Sims v. Meacham. 2 
Bail. 101 (recitals in an old deed of a State 
grant of a certain date. the public re~ords of 
that year being lost. held "insufficient" to 
raise a presumption of such grant). 

• 1885. Calloway v. Cossart. 45 Ark. 81, 
85 (recitals of payment and receipt of patent, 
excluded); 1823, Hite v. Shrader. 3 Litt. Ky. 
445. 447; 1810. Bonnet 11. Devebaugh. 4 
Binn. Pa. 175, 178. 190 (recitals in warrant 
dated 1763, of survey on proprietaries' order. 
excluded. apparently because loss of or:ginal 
WB9 not shown); 1856. Watrous 11. McGrew, 16 
Tex. 506. 513; 1903. Davi~ v. Moyles. 76 Vt. 
25, 56 At!. 174 (certain recitals of confiscation 
in 8 petition of 1795 and 1799 excluded, t."le 
theory being obscure). 

The following case stands on peculiar 
grounds: 1837, Jones 11. Inge, 5 Port. Ala. 
327, 335 (grantee of fee-patent from the U. S., 
the patent reciting that it we.s given to the 
grantee as purchaser from an Indiall reservee; 
evidence of the Inrlian's incapacity to reserve 
and his infancy when selling was offered; 
held, (1) that recitals in general are not evi
dential against strangers; (2) that under the 
Indian treaties, the U. S. patent-recitals were 
intended to be admissible and indisputable 811 
against strangers; (3) but that nevertheless 
the deed from the Indian to the patentee must 
be accounted for). 

Compare the rules about u,antor'. 
• iona (ante. i 1082), and oral admie.iom 0/ a 
eked'. contenta (ante, 0 1256). 

95, 101 (" Recitals in ancient deeds are always 
competent evidonce"; here. of a boundary); 
1870, Mvrris v. Callanan. 105 Mass. 129 (de
scription of boundary in II deed more than 50 
years old, admitted); 1879. Drury v. R. Co .• 
127 Mass. 571. 5S1 (plans of 1805 and 1816. 
showing the position of a creek. admitted); 
1882, Rundall v. Chase. 133 Mass. 210 (deed of 
1839 admitted. reciting location of 8 way). 

• 1882. Boston Water Power Co. v. Hanlon, 
132 Mas~. 483 (the document must be "of 
such a character as usually accompany trans
fers of title or acts of posses3ion. and purport 
to form a part of actual transactions referring 
to coexisting subjects by which their truth can 
he tested. and there is deemed to be a 'presump
tion that they are not fabri\!ated"; here ex
cluding a deceased eurveyor's field-notes and 
plotting, because not "acted on"); 1896, 
Whitman v. Shaw, 166 Mass. 451. 44 N. E. 
333 (n plan a .. d field-lJotes. made in 1818, by 
n surveyor under the ciire<:tion of the prede
cessors in title of either pl&intifJ or defendant, 
the latter claiming by ad"erse possession, as 
w'.!ll as b,lo' deed. and the dispute bvolvir.g a 
boundary line, admitted. ~B representing" ac
tual transactions"). 

7 Federal: 1826. Stokes v. Dawes. 4 Mason 
268, Story, J. (" after 60 years, it is not too 
much to say tl.nt a fact of heirship, stated in 
8 deed under which possession was held with
out question for 30 years, may well be admit
ted"); 1866, Deery 11. Cray, 6 Wall. 795, 805 
(heirship) ; 1886. Fulkerson v. Holmes. 117 
U. S. 389, 399, 6 Sup. 780 (preceding case 
approved; but the rule is treated as if governed 
by the pedigree exception); 1902, Stockley 
11. Cissna. 56 C. C. A. 324. 119 Fed. 812, 824 
(recitals of heirship in a deed of 1897. not ad
mitted against a stranger; Carver II. Jackson, 
IlUp~a. approved); Alabama: 1921, McMillan 
v. Aiken, Ala. • 88 So. 135 (deed of If!4ii 
reciting heirship. admitted); Columbia (Dist.) : 
1910, Wilson 11. Snow. 35 D. C. App. 562 (re
citals that the grantor was executrix, in a 
deed 50 years old, admitted); Georgia: 1905, 
Lanier I). Hebard, 123 Ga. 626. 51 S. E. 632 
(recital of heirship in a deed of 1871. not ad
mitted, at least without'(,orroboration by pos
session or the like); Hau'aii: 1901. Mist v . 
Kapiolani Estate, 13 Haw. 523 (deceased 

• 1840. Sparhawk 11. Bullard, 1 Mete. M888. grantor's recitals of relationship, in a deed 
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the antiquity of the deed depends upon the ~les of Authentication (post, 
§ 2137). Moreover, in most of the precedents, the analogous requirement is 
mentioned (post. § 2141) that possession of the premises mder the deed must 
also have existed as a corroborative cirCllmstance. 

later than 1853; "o(ter a relationship and the 
death had been establishl'd by e\';dence • ali
unde·. the recitals were properly admitted ") ; 
Kanscu: 1913, Dyer~. Marriott. 89 Kan. 515, 
131 Pac. 1185 (recital of a will, heir-at-Iaw. 
etc., in a deed of recent but unspecified date, 
excluded); Maine: 1826, Little '1>. P1l1i9ter. 
4 Green!. 209 (" after II long series of years", 
and with no contrary claimants in the mean
time. the jury may "presume the pedigree as 
~tated in deeds of conveyance"): Missouri: 
Rev. St. 1919, 5374 (recit:!l of heirship or 
kinship in a deed. or affida\it thereof by a 
maker attached to deed. admissible if the 
maker is .. dead or absent from the State or 
otherwise disqualified from testifying". and 
the deed ~'as filed for record fi\'e years before 
suit, and claimant has paid taxes for three 
years); Nebrculca.: Rev. St. 1922, § 5610 
(for deeds prior to Jon. I, 1907. recitals of heir
ship, et-c., are admissible on the issue of pOWf.'f 

to convey; recitals of the fact of husband and 
wife are admissible to show the grantors to be 
such; recitals identif~ing grantors with prior 
grantees are admissible to evidence ldentity 
of one in possession) ; New J tr8f!1J : 1906, 
Rollins ~. Atlantic C. R. Co" 73 N. J. L. 64, 
62 Atl. 929 (recital that "she being the issue 
and heir at law of G. A.", admitted; "The 
rule I think may be regarded as settled that a 
recital. whether of an ancient deed. will, lease. 
or pedigree, may be [admitted when] supported 
by any testimony which renders credible the 
truth of the fact recited"; here the recording 
of the deeds. etc., were held to suffice: the 
opinion does not properly distingUish the pres
ent question, that. of :;ar. (1) 8U1n'a, and the 
general pedigree rule) ; New York: 1830, 
Jackson '1>. Russell, 4 Wend. 543, 548 (recitals 
in an old deed, used to show death of persons 
in interest); 1901, Young 11. Shulellberg, 165 
N. Y. 385, 59 N. E. 135 (recitals b an ancient 
deed. admitted to prove relationship: but 
the Court inconsistently proceeds to apply 
the limitations of the pedigree exception, 
ante, § 1480); St. 1913, c. 395, C. P. A. 1920, 
~ 379 (recital of heirship in a deed, etc .• moi'll 
than 30 years old and duly recorded, to be 
evidence); PenflBl/ltlClnia: 1782, Morris 11. 

Vanderen, 1 Dall. 64, 67 (recital "with re
spect to a pc;digree ", but not recital of another 
deed, admissible); 1795. Paxton '1>. Price, 1 
Yeates 500 ("recitals in a conveyance are 
evidence of pedigree, the rules in general being 
much relaxed in this particular "): 1844, 
James '1>. Letzler. 8 W. &; S. 192 ("There is 
an exception in the case of an ancient deed con
taini.ng a recital, whel'e the poB8ession has ac
companied /lUeh deed; • • • in deedll thel'~ 

are often recitals of marriages, births. or cieathll 
without issue, and other facta incident to the 
conveyance". wh;ch thus become admiSBible; 
here. a recital of one P.'s attainder and for
feiture); 1867, Bowser 11. Cr"vener. 56 Pa. 
132, 142 (approving Paxton 11. Price)'; 1870, 
Scharff 1:'. Keener. 64 Pa. 376. 378 (recitalll of 
pedigree in an "ncient deed accompanied by 
possession, admitted) ; Tennessee: 1916, 
Fielder 1>. Pemberton, 136 Tenn. 440, 189 
S. W. 873 (ejectment; recitals of heirship in a 
deed of 1880. admitted" against all persons") ; 
TeXWl: 1863. Chamblee '1>. Tarboll:, 27 Tex. 
139. 145 (marriage); Vel/llont: 1841, Potter II. 

Washburn, 13 Vt. 558,564 (mere recit&! of heir
ship in a deed. not receh'able, .. especially where 
the dl'Cd is of recent date") ; 1842. Bel!t·. Porter. 
14 Vt. 307. 309 (" Howe\,er it may be with such 
a recital uncorroborated". the sequence of 30 
or 40 years' possession by subsequent granteell 
here sufficed for admission); 1903, Da\is II. 

Moyles, 76 Vt. 25. 1>6 Atl. 174 (rer.itals of 
descent in a petition to the I,egisiature, ex
cluded. for lack of proof of the reciter's re
lationshipj; Wc.~t l'iruinia: 1904, Wilson II. 

Braden. 56 W. Va. 372, 49 S. E. 409 (recitalll 
as to widow and heir. admitted): 1906, Webb 
'1>. Ritter, 60 W. Va. 193, 54 S. E. 484 (recitolll 
of heil'ship in a deed of 184~, admitted); 
Wiscor.8in: St. 1901, c. 28. Stat!!. 1919, § 2216 c 
( .. \\'henevp.r any deed. mortgage, land con
tract. or other con\·eyacce. shall contain a 
li:~;~al in respect to pedigree. consanguinity. 
marriage, celibacy, adoption, or descent. and 
shall have been recorded in the proper regie 
ter's office for 20 years ". and is othernise ad
missible, it shall be received as c\idence of 
the facts recited; so also a recital in .. any 
will of real estate, or a copy thereof, foreign 
or domestic ", if duly pr(lbated); 1885, WaUl! 
~. Owells, 62 Wis. 512. 524, 22 1-:. W. 720. 
semble (admissible). 

Contra: ETlg, 1826, Fort 11. Clarke, 1 RUM. 
601 (recitals of pedigree in II deed of 1793. 
excluded; semble. admissible if possession bad 
been shown in the predecessors thus named) ; 
1836, Slaney 11. Wade, 1 My!. &: CI'. 338, 345. 
358. per Eldon, I,. C. (recitals of pedigice in 
an old deed. excluded); U. S. Ga. 1900, Duon 
II. Monroe. 112 Ga. 158, 37 S. E. ISO (recital 
of heirship, excluded): Pa. 1838, Murphy". 
Lloyd, 3 Wbsrt. 538, 549 (recitals by a az antor 
of hi!! own pedigree in an ancient deed. es
cludedJ; Tex. 1898. Watkins II. Smith. 91 
'r~x. 539, 45 S. W. 560 (recitals of heirship in 
predecessors' deeds, ilot admissible). 

Compare the rule for hearsay statementll of 
a deceased fMmber 0/ "/amilll (anU, it 10&80--
1503). 
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§ 1573 EXCEPTIONS TO THE HEARSAY RULE (CaAP. LIl 

(4) A recit&l, in an ancient deed, 'Jf a consideration paid, is admissible;8 
though many of the cases of this sort do not deal with ancient deeds, and 
may better be explained a'S mereiy laying down a rule of burden of proof pre
suming a consideration (post, § 2520). 

(5) In Texas, a special doctrive admits a recital in an ancient instrument 
to evidence a claim of ownership.9 

(6) By statute, occasionally, the contents of destroyed records in a chain 
of title may be evidenced by the recitals ill a later deed, whether ancient or 
not.10 

('7) By statute in CC,iuula, an exception of iarge and indefinite scope is 
introduced for recitals in ancient deeds involved in ~ompleting contracts for 
sale of land. ll 

(8) In mining claims, a recital of discove1J' of a lode or vein, in a prior 
document of claim, may by custom be :.dmissible.12 

Apart from the foregoing specific rules, a recital in an ordinary deed 
or doeu',nent of title has no ground for being regarded as anything but inad
missible hearsay. 

§ 1574. Other Principles Discriminated. From the foregoing use of deed
recitals as a hearsay exception, the appUclltion of certain other principles 
must be discriminated. 

(1) From the hearsay use of ancient deed-recitals to prove the eontents of 
another deed must be distinguished (a) the use of deed-recitals as admissions 
of the other deed's contents (ante, § 1082). The practical differences in the 
rules' limitations are three: by the former the deed must be ancient, but not 
by the latter; by the former the deed must be lost or destroyed, but probably 
not by the latter, though here there is much c~ntroversy (ante, § 1257); by 
the former the recitals are usable fur or against LI.ny one, as is all evidence 
under hecrsay exceptions, while by the latter they are usable only against 

11911. Anderson I). Cole, 234 Mo. 1, 136 
S. W. 395 (recital of consideration in a deled 
dated 1878, admitted). 

I 1920, Magee II. Paul, 110 Tex. 470, 221 
S. W. 254 (title to land; recitals in ancient 
afchives admitted to show claim of ownefship ; 
collecting prior cascs, in which .. the principal 
reasons • . • are stated w:th such clearness 
and force in a series of opinions by the la
mented Judge Reese, as to obviate the necessity 
for further discussion"; in this form of the 
rule, .. G in the orthodox one, actual possession 
is not required). 

10lndiaru:: Burns' Ann. St. 1914, § 479 
(administrator'il deed, etc.; upon destruction 
of the courthouse containing the record of the 
decree, ete., the deed's recitals of such decree, 
etc., shall suffice); North Carolina: Con. St. 
i919, § 380 (when courthouse records have 
been destroyed, recital of contents in "any 
dee~ of conveyance", etc., executed prior to 
<:""~.!I destruction, by executor, sheriff, etc., are 
admi!!Sible) . 

l! Alta. St. 1910. 2d BeSS., Evidence Act, c. 
3, § 55 (like Onto Rev. St. 1914, C. 122, § 2) ; 
B. C. Rev. St. 1911. c. 236, § 2 (like Onto R. 
S. C. 122, § 2); Onto Rev. St. 1914, c. 122, § 2 
(ir. completing contracts fOf salt> of land, "re
citals, statements and description of facts, 
matters and parties, contained in deeds, in
struments, acts of Parliament or statutory 
declllrations 20 years old at the date of the 
contract" are evidence); 1906, Gunn II. 

Turner, 13 Onto L. R. 158 (applying the stat
ute to admit a recital in a deed of 1864 that 
the grantor was administratol' of his father's 
estate). 

12 1918, Ralph 11. Vole, 9th C. C. A., 249 
Fed. 81, 93 (notice of location of lode claim; 
recital of discovery of lode or vein .. creates 
the presumption of discovery of mineral "} ; 
1920, Cole II. Ralph, 252 U. S. 286, 40 
Sup. 321 (recitals of disco".7ery in recorded 
notice 0: location of claim are not evi· 
dence of discovery). 
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the party whose predecessor or privy ill title made the deed. (b) The use 
of recitals of oth~r deeds in the deed of a 8nerijf, trustee, or other ojJicial (pact, 
§ 1664) must also be distinguished; for the latter are admissible under the 
Exception for Official Statements, and very different conditions of admissi
bility there apply. (c) The use of a party's self-serving statements as explain
ing away his admusions (ante, § 1133) may also serve to admit deed-recitals 
which would not be admissible under the present Exception. (d) The use 
of copies of ancient deeds not verified by a witness on the stand (ante, § 1281, 
post, § 2143) must aIse· be distinguishe-1. (e) The use of recital$ of a power 
of attorney in an aTU'ient deed, as sufficient evidence of the power's existence, 
falls under another head (post, § 2144). 

(2) From the use under the present Exception of ancient deed-recitals to 
prove boundary (as in lVfassac~iUsetts) must be distinguished (a) the use, 
under the foregoing branch of the Exception, of declarations by deceased per
sons about private bOZlndary, particularly the Massachusetts form of the rule 
(ante, §§ 1564, 1567); and also (b) the use of reputation to prove boundary, 
under the next Exception (post, §§ 1587, 1592), by which ancient deeds, 
leases, maps, and the like, become admissible so far as they can be construed 
as the vehicle of reputation. (c) Moreover, where adverse possession is relied 
upon, the ancestor's making of a deed, reciting the extent of his claim, may 
be admissible as a verbal act coloring possesswn (post, § 1778). (d) Finally, 
in proving acts of adverse possession, the question may arise whether the 
mere making of a deed or lease is evidence of possesswn (ante, § 157). 

(3) From the use of deed-recitals of pedigree, under the present Exception, 
must be distinguished the use of declarations of relationship by a member of 
the family, under the Fr,mily History Exception (ante, §§ 1480, 1497). The 
difference is that under the present Exception it is not necessary that the 
reciter should be related to the persons mentioned. Nevertheless, most of 
the recitals admitted under the present Exception would have been admis
sible under the former; and it is possible that the present one grew out of 
passages in earlier 'l'tTiters stating the former in loose language. 

O. STATEMEl'.'TS BY DECEASED PERSONS IN GENF.R.ll. 

§ 1576. Statutory Exceptions for aU Statements of a Decedent. There 
was a time, in the early 18005, when it came near to being settled that a gen
eral exception should exist for all statements of deceased persons who had 
competent knowleclge and no apparent interest to deceive; 1 but this tendency 
was of short duration and was decisively negatived.:! Nevertheless, such an 
exception, uniting as it does the essential requirements of an exception to 
the Hearsay rule (ante, §§ 1420-1424), commends itself as a just addition 
to the present sharply defined exceptions, and represents undoubtedly the 
enlightened policy of the future (ante, § 1427): 

§ 11576. I Cases cited ante, § 1476. N. E. 1092 (statements by a deceased attest-
• 18H, Sussex Pcerag(' Case, 11 CI. &: F. iog witness, excluded). 

85 i 1901, Morell ~. Morell, 157 Ind. 1 i9, 60 
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1876, MEIJJSH, L. J., in Sugden v. St. LeonartU, L. R. 1 P. D. 154: "I have not the 
least hesitation in saying that I think it would be a highly desirable improvement in the law 
if the rule was that all statements, made by persons who are dead, respecting matters of 
which they had a personal knowledge, and made 'ante litem motam', should he admitted. 
There is no doubt that by rejecting such evidence we do reject a most valuable source of 
evidence. • •• [But] it appears to me that it would be better to leave it to the Legisla
ture to make the improvement, which in my opinion ought to be made, in our present 
rules with regard to the admissibility of evidence of that description." 

1879, COCKBURN, L. C. J., in R. v. Bedingfield, 14 Cox Cr. 342: "I regret that accord
ing to the law of England any statement made by the deceased should not be ... omissible." 

1886, HERSCHELL, L. C., in Woodward v. Goulstone, L. R. 11 App. Cas. 469: "No doubt 
there are many countries, and indced Scotland is one of them, where the law permits dec
larations of persons who are dead to be given in evidence in all cases where they were made 
under circumstances in which such evidence ought properly to have been admitted if the 
person had been living; and there is much to be said for that law as compared with our own." 3 

1860, APPJ.ETON, C. J., Evidence, 190: "It is equally desirable that all testimony should 
have all possihle and conceivable securities for trustworthiness; but if from any cause the 
attainment of one or more of those securities becomes physically impracticable, that will 
not suffice for the rejection of such evidence thus obtained, if it have any the slightest pro
bative force. • ., The best evidence, the highest securities for testimonial veracity, are 
required; but the best theoretic evidence, the best theoretic st.'curities, rna) be unattain
able. • •• If, then, these principles be adopted, it would seem to follow that when the wit
ness is dead, his declarations in whatsoever form attainable should be received. . •• The 
epistles of Paul, the journal of Columbus, the letters of Washington, would not be adj\ldged 
competent to establish any fact which being in issue might be dewrmined by their produc
tion. • •• Were Paul or Columbus or Washington living: the reasoning by which this 
testimony would be excluded might be considered unanswerable; dead, their evidence 
thus delivered, satisfactory to everybody else, to the judge alone seems without force." 

Recommendations of such an enlargement had been made more than two 
generations ago.4 But no effect was given them until fairly recent times. 
To-day are found statutes in three jurisdictions; and these experiments have 
sufficiently shown that the example is safe to follow. The statutory meas
ure is found in two forms, the one being of a limited scope only. 

(1) In Connecticut a statute admits all written statements of a dccca,ycd person 
in an action by or again-~t his repreaentati'1Je8 or those claiming under him." 

I .. fl'he French lawyers] laughed, not with
out reason, at our strictness in excluding all 
hearsay evidence" (Life 01 L. C. Campbell, 
I, 364). 

4 A proposal to this effect had been made in 
En&land as long ago as 1828, by Lord (then 
Mr.) Brougham, in his great Speech on the 
Court8 of Common Law, 18 Hans. ParI. Deb. 
2d Ber. 218, 227, who proposed that "any 
deceMed person's books or memorandums 
may be received, provided it appear that they 
were not prepared with a view of making evi
dence lor his successors but pll1inly 'alio in
tuitu ... • This proposal was probably based 
on Bentham's suggestion, in his Rationale 01 
Judicial Evidence, b. VI. c. II, , 1. b. I, c. 
XIII. 16. 

The proposal now forms the subject of a Re
port (1923) by a Committee on Improvement 

or the Law or Evidence, acting under the Direc
tors of the Commonwealth Fund (Professor 
E. M. Morgan, Yale University, Chairman of 
Committee). 

I Co"n. Gen. St. 1918, § 5735 (" In all ac
tions by or against the representatives of de
ceased persons, the entries, memoranda, and 
declarations of the relevant to the 
matter in ill8Ue, may be received in evidence") ; 
§ 5736 (" In all actions . . • in which the en
tries and written memoranda of deceased per
sons would be admillBible in favor of the repre 
sentatives of such deceased persons, such en
tries and memoranda may be admiBllible in 
favor of any person claiming title linder or 
from such deceased person "); t 5737 (party 
insane or othel'wise mentally dillQualliied ; 
quoted ante, § 1(19). 
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The avowed purpose of this statute was merely to place the deceased party's 
case on an equal footing, in respect to sources of proof, ·with that of the sur
viving opponent.6 Regarded as a substitute for the statutory rule common 
in other jurisdictions (ar.ie, § 578), whereby the survivor is disqualified as a 
witness, this rule deserves universal imitation. The policy of disqualifying 
the survivor has already been noticed (ante, § 578) as unenlightened and un
practical, and is so thoroughly to be condemned that there is no excuse for 
not employing the present rule as a more effective and rational expedient 
to attain the same end. The Connecticut statute has been in operation more 
than fifty years, and the trifling number of rulings required to interpret and 
apply it 7 merely puts in a more discreditable light the thousands of quibbling 
decisions that have been rendered necessary by the arbitrary and compli
cated wording of the other group of statutes. 

In Massachusetts and Oregon, statutes of more limited scope have followed 
the Connecticut example.ll In Virginia, a statute, after permitting the sur
vivor of a transaction to testify, but requiring corroboration, provides further 

• 1893, Baldwin, J., in Rowland v. R. Co., 
63 Conn. 415, 417, 28 At!. 102 ("The act of 
1848, by removing the common-law disquali
fication of interest, brought two important 
witnesses, the plaintiff and defendant, into 
the trial of almost every suit. Two years of 
practice under ita provisions con \'inced the 
Legislature that, when the accident of death 
hod withdrawn one of ihese v.itnes.."Cs, the 
testimony of the other gave him as a party 
an undue advantage. The act of 1850 [now 
Gen. St. § 5735) was intended to restore, so 
far as might be, the footing of equality between 
him and the representatives 0' the decedent 
which had existed at common law"}. 

7 1865, Bissell v. Beckwith, 32 Conn. 50!), 
517 (the classes of wJitings named include or
dinary letters, and are not {-onfincd to docu
ments of purely mercantile or legal purpose}; 
1893, Barber's Appeal, 63 Conn. 393, 412, 
27 At!. 973 (statute docs not admit diaries of 
1\ testator in a probate appeal, this not being 
on "action"; unsound; such a ruling tends 
to reintroduce technicalities of enumeration) ; 
1~93, Rowland v. R. Co .• 63 Conn. 415, 417, 
28 At!. 102 (where an injured plaintiff's depo
Hition hM been taken in action lx>gun before 
his death, the exception for these extra-judicial 
statements fails); 1899, Brown v. Butler, 
71 id. 576, 42 At!. 654 (statute applied); 1900, 
St. Regis Lumber Co. v. Hotehkiss, Conn. 
-, 44 At!. 11 (statute applied); 1920, Mc
Clure v. Middletown Trust Co., 95 Conn. 148, 
110 At!. 838 (deceased agent's statements; 
"the case prellCnts in striking fashion the tend
ency of the rule excluding the declarations of 
deceased persons to shut out the truth; most 
eminent authority .•• have favored the ad
mission of statements of deceased persons", 
ete.) . 

1920, c. 233, § 66 (" If a cause of action brought 
against an executor or administrator is sup
ported by oml testimony of a promise or stat.e
ment made by the testator or intestate of the 
defendant, evidence of statements, written or 
oral, made by the decedent, memoranda lind 
entries written by him, and evidence of his 
acts and habits of dealing, tending to dis
prove or to show the improbability of the 
making of such promise or stau:ment, shall 
be admissible"); 1901, National Granite 
Bank v. Whicher, 179 Mass. 390, 60 N. E. 927 
(statute applied); 1902, Huebener v. Childs, 
180 Mass. 483, 62 N. E. 729 (statute applied 
to e~idence adduced on re examination) ; 
1904, Cogswell v. Hall, 185 Mass. 455, 70 N. 
E. 461 (action by a husband's heir against 
his widow's executor on a promise to pay re
lating to the dower estate; the. deceased widow's 
declarations and conduct. admitted in disproof 
of the promise); 1904, Tripp ~. Macomber, 
187 Mal'S. 109, 72 N. E. 361 (action on a con
tract by the testator; testator's declarations 
admitted) ; 
Oregon: St. 1893, p. 134, Laws 1920, § 732 
(amends Code § 732, Quoted mot'e, i 488, by 
adding to par. 2: .. provided that when a party 
to an action or suit by or against an executor 
or administrator appears as a witness in his 
Owll behalf, or offers e\·idence of statements 
made by the deceased against the intereat of 
the deceased, statements of the deceased con
cerning the same subject in his ilWD favor may 
also be proven"); 1894, Grubhe v. Grubbe, 
26 Or. 368, 38 Pac. 182 (statute applied); 
1915, Chance 11. Graham, 76 Or. 199, 148 
Pac. 63 (express or resulting trust; certain 
declarations of the deceased owner held not 
to fall wit.hin the statute); 1915, Goff v. Kel
sey, 78 Or. 337. 153 Pac. 103 (oral land con-

• : St . 1896, c. 445, Gen. L. tract; statute applied). 
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that if such 8'ltrvivor testifies, the a.eceased oppO!Wm's written statements 
may be admitted.9 

(2) In llIassacitusetts, a statute has gone the full length of the principle 
above mentioned as advanced in the early 1800s, by adding a general excep
tion for siatem.eTLt8 oJ d.eceased persoll.'J. 10 The exception has been found to 

• Virginia: Code 1919, § 6209 (quoted 1906, Luce v. Parsons, 192 Mass. 8, 77 N. E. 
1/Oat, § 2065); 1921, Robertson's Ex'r 1>. At- 1032 (st.atute applied to declarations about 
lantic C. R. Co., 129 Va. 494, 106 S. E. 521 land); 1906, Putnam v. Harris, 193 Mass. 
(agent contracting with person noW deceased; 58, 78 N. E. 747 (statute applied, the que~ 
the first provision of the statute not being up- tion here being :I:> to the declarant's pcrsonal 
plicable to the agent, held that the deceased's knowledge) ; Hl07, Chaput 1'. Haverhill G. 
written statements wero not admissible). & D. St. R. Co., 194 Mass. 218, 80 N. E. 597 

10 M IUlsachusettB: St. 1898, c. 535, Gen. L. (decedent in an action for personn! injury); 
1920, c. 233, § 65 (" A declaration of a deceased 1908, McGivern 11. Steele, 197 Mass. 164, 83 
person shall not be inadmissible in evidence N. E. 405 (pointing out that a deceased's 
as hearsay if the Court finds that it was mado testimony nmy be admissible under the rule of 
in good faith before the commencement of § 1387, ante); 1908, Glidden v. U. S. Fidelity 
the action and upon the pel"'''()nal knowledge & G. Co., 198 Mass. 109, 84 N. E. 143 (state-
of the declarant"). ment not made "in good faith", excluded); 

Construed and applied in the following 1908, Supple v. Suffolk S. Bank, 198 Mass. 
eases: 1900, Brooks v. Holden, 175 Mass. 393,84 N. E. 432 (statute applied to declara-
137, 55 N. E. 802 (statute docs not apply in tions about money given); 1909, Phillips v. 
restriction of any other exceptions to the Clll1sc, 2(HtMass. 444, 87 N. E. 755 (revocation 
rule); 1901, Stocker 11. Foster, 178 Mass. 591, of a probate decree of adoption); 1910, Giles 
60 N. E. 407 (grantor's declaration as to intent v. Giles, 204 Mass. 383, 90 N. E. 595 (whether 
of executing deed, admitted); 1901, Dixon v. the statuto applies to admit testator's declara-
R. 0:>.,179 Mass. 242, 60 N. E. 581 (deceased tions of revocation not otherwise admissible; 
officer's statement admitted); 1902, O'Dris- not decided); 1911, Com. Il. Stuart, 207 
coli 11. R. Co., 180 Mass. 187, 62 N. E. 3 (writ- Mass. 563. 93 N. E. 825 (whether applicable 
ten report of deceased physician to the de- in criminal cases, not decided); 1912, Randall 
fendant, admitted); 1902, Green 11. Crapo, v. Peerless Motor Car Co., 212 Mass. 352, 
181 Mass. 55,62 N. E. 956 (deceased's copying 99 N. E, 221 (statuto admits prior declara
of letters in a press, said to "import a declara- tions of one who has testified a t a former trial) ; 
tion that they are in the course of transmis- 1913, Pigeon's Case, 216 Mass. 51, 102 N. E. 
sion", and aemble to be within the statute as 932 (the statutory exception held appJj
!!Uch): 1902, Boyle 11. Columhian F. Co., 182 cable to cases arising before the Industrial 
Mass. 93, 64 N. E. 726 (statute applied); Accident Board under an industrial insurance 
1903, Hayes 11. Pitts-Kimball Co., 183 Ma.~s, Act); 1916, Little 1'. Massachusetts N. E. St. 
262, 67 N. E. 249 (statute applied; see ci- R. Co., 223 Mass. 501, 112 N. E. 77 (a declara
tation 1/Ost, § 2099); 1900, Mulhall v. Fallon, tion by a deceased physician, as to the cause of 
176 Mass. 266, 57 N. E. 386 (deceased's dec- a patient's injury, that it was being "thrown out 
larations as to sending money to his mother, of his carriage", held not a statement "upon 
etc., admitted undel· St. 1898); 1902, Stone personal knowledge"); 1917, McSweeney 11. 
I). Com., 181 Mass. 438, 63 N. E. 1074 (de- Edison El. r. Co., 228 Mass. 563, 117 N. E. 
ceased third person's statement as to tide- 846 (death by wrongful act; the admi&dibility 
water height, admitted under St. 1898); of declarations offered under Rev. L. c. 175, 
1905, Nagle 11. Boston N. St. R. Co., 188 Mass. § 66, is for the trial judge, not for the jury): 
38, 73 N. E. 1019 (declarations of a deceased 1918, Keough 1>. Boston Elev. R. Co., 229 
motorman, admitted; that they were mllde in Mass. 275, 118 N. E. 524 (personal injury: 
BllBWer to leading questions, held immaterial) ; statement by a deceased doctor. advising 
1905, Dickinson 11. Boston, 188 Mass. 595, plaintiff to go away, excluded as opinion; 
75 N. E. 68 (personal injury; II statement absurd); 1918, Carr v. Dighton, 229 Mass. 
made after serving notice of the injury to the 304, 118 N. E. 525 (exclusion of children from 
city, held admi88ible; the trial Court's finding school; certificate of a deceased physician 
of good faith, presumed); 1906, Gray fl. Kelly, that he had examined the childrens' heads 
190 Mass. 184, 76 N. E. 724 (declarations as and found no vermin, admitted); 1918, Com. 
to boundary, admitted); 1906, Weeks 11. v. Wakelin. 230 Mass. 567, 120 N .. E. 209 
Bolton EI. R. Co., 190 Mass. 563, 77 N. E. (homicide; whether the statute applies to 
654 (more than one statement of the deceased criminal cases, not decided; here a statement 
is admi88ible): 1906, Hall 11. Reinherz, 192 fQund not to have been made" in good faith" 

52, 77 N. E. 880 (statute applied to a was excluded); 1919, Eldridge 11. Barton, 232 
written etatement wadll before the statute); Ma88. 183, 122 N. E. 272 (deatb by wlongful 
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§§ 1562-1576j DECEASED PERSONS IN GENERAL § 1576 

work well; and its general adoption would be an important improvement 
in the law of Evidence. 
act; the decedent's st.atement, "it is my 
fault, I am to blame", held not admissible if 
construable as nn opinion; unsound); 1921, 
Horan 1'. Boston Elcv. R. Co., 237 Mass. 245, 
1211 N. E. 355 (under this statute, the judgo 

must make! the preliminary finding roquired, 
befol'e admitting the evidence to the jury). 

For the doctrine as to tho judge'8 determina
orin of farts preliminary to admissibility of 
the declaration, sec P08t, § 2550. 

• 

327 



• 

§1li8O BOOK I, PART II, TITLE II (CIL\P. LUI 

SUB-11TLE II (continued): EXCEPTIONS TO THE HEARSAY RULE 

TOPIC VII: REPUTATION 

CIlAPTB& LID. 

, In General. 

A. LAND-BOUNDARIES AND LAND-CUSTOMS 

1. The Necessity Principle 

, 1582. Matter must be Ancient. 

2. The Circnmstantial Guarantee 

§ 1583. General Principle; Reputation 
as Trustworthy. 

§ 1584. Reputation, but not Individual 
Assertion. 

§ 1585. Reputation not to Specific Acts. 
§ 1586. Reputation must Relate only to 

Matters of General Interest. 
§ 1587. Same: Application of the Rule 

. to Private Boundaries, Title, and Posscssion. 
§ 1588. Reputation as (1) 'Post Litem 

i'.1:otam', or (2) from Interested Persons, or 
(3) Favoring a Right. 

3. Tutimonfa\ QualificatiOns, and Other 
Independent BuIes of Evidenoe 

§ 1591. Reputation must come from a 
Competent Source i Reputation in Another 
District. 

, 1592. Vehicle of Reputation; Old 
Deeds, Leases, Maps, Surveys, etc. 

, 1593. Same: Jury's Verdict as Rep
utation. 

§ 1594. Same: Judicial Order or Dc
or Arbitrator's Award, as Reputation. 
1595. Negative Reputation. 

B. EVEN'IS OF GENERAL HISTORY 

§ 1597. Matter must be Ancient i Statu
Regulation. 
1598. Matter must be of General 

Discriminations; {I) Judicial 
Scientific Treatises. 

C. MARRIAGE, ANll OrHER FACTS OF 
FAMILY HISTORY 

§ 1602. Reputation of Marriage; Gen
eral Principle. 

§ 1603. Same: What constitutes Rep
utation; Divided Reputation; Negative 
Reputation. 

§ 1604. Same: Sufficiency of Reputation
Evidence, discriminated. 

§ 1605. Reputation of other Facts of 
Family History (Race-Ancestry, Legiti
macy, Relationship, Birth, Death, etc.). 

§ 1606. Same: "Notorious" Recogni
tion of Illegitimate Child by Parent. 

D. MORAL CnAn.oI.CTER (PARTY OR 
WITNESS) 

§ 1608. Reputation Ilnd Actual Charac
ter, distinguished. 

§ 1609. Reputation not a "Fact", but 
Hearsay Testimony. 

§ 1610. General Theory of Use of Rep
utation as Evidence of Character. 

§ 1611. Reputation, distinguished from 
Rumors. 

§ 1612. Reputation must be General; 
Divided Reputation. 

§ 1613. Same: Majority need not have 
Spoken. 

§ 1614. Same: Never Hearing anything 
against the Person. 

§ 1615. Reputation must be from Neigh
borhood of Residence. 

§ 1616. Same: Reputation in Com
mercial or other Group, not the Place of 
Residence. 

§ 1617. Time of Reputation; (1) Rep
utation before the Time in Issue. 

§ 1618. Same: (2) Reputation after the 
Time in Issue. 

§ 1619. Other Principles affecting Rep
utation, discriminated (Character in Issue 
Witness' Knowledge of Reputation, Belief 
on Oath). 

§ 1620. Kind of Character: (1) Chastity, 
(2) House of Ill-fame; (3) Common Of
fender; Illegal Sale of Liquor or Drugs. 

§ 1621. Same: (4) Sanity; (5) Tem
perance; (6) Expert Qualifications; (7) Neg
ligence; (8) Ammal's Character. 

• 

E. SUNllRY FAC"m 

§ 1623. Reputation to prove Solvency; 
or Wealth . 

§ 1624. Reputation to prove Partnership. 
§ 1625. Reputation to prove (1) I.egi1J 

Tradition, (2) Incoryoration. 
§ 1626. Reputation to prove Sundry 

Facts. 
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II 1580-1(26) REPUTATION § 1580 

§ 1580. In General. At the time of the definite emergence of the Hearsay 
rule (ante, § 1364)" that is, by the end of the 1600s ,there remained in 
existence a practice, more or less loose, of receiving the repute of the com
munity on various matters. At that time, the jury's traditional right to 
resort to common repute as a source of its knowledge was still a real part of 
trial-practice. It can be easily understood that the exclusion, when offered 
in court as evidence, of a repute which the jury could in any case have con
sidered, had they otherwise known of it, would be unnatural and improbable. l 

But with the final shaping of the Hearsay rule's limits, and the conscious 
statement of specific exceptions, in the first half of the 1700s, and with the 
progress and final settlement, in the same century, of the doctrine that the 
jury could consider no information not prenented to them as evidence in 
court (post, § 1800), the use of common repute came to be limited to specific 
excepted cases. 

The excepted subjects thus surviving from the older loose practice included 
at that time (1) land-boundaries and land-customary-rights and verdicts 
in other litigation, (2) events of general history, (3) personal character, and 
(4) marriage and other facts of family history. Since that time a few other 
isolated classes of facts for example, insolvency have in various juris
dictions been treated as properly provable by reputation; these instances, 
however, do not represent historically a continuous survival of earlier prac
tice, but a reasoned application of a general principle. 

The precedents for these various groups of facts form for the most part 
separate and independent series. Nevertheless, they all rest equally on a 
more or less conscious recognition of a common and rationalized principle, 
which in a broad way is found to be satisfied alike in all of them and to justify 
the maintenance of the exceptions. This principle is the twofold one already 
indicated (ante, § 1420) as the basis of all the exceptions to the Hearsay rule, 
namely, the principle of Necessity and the principle of a Circumstantial Guar
antee of Trustworthiness. (a) The nece.'tsity is here to be found in the gen
eral dearth of other satisfactory evidence of the desired fact, by reason of 
which we are thrown back upon reputation as a source of information. In 
the exceptions for land boundaries and customs this necessity is found to 
exist where the matter is an ancient one, and thus living witnesses are not 
to be had. In the exceptions for character and marriage the necessity lies 
in the usual difficulty of obtaining other evidence than reputation. (b) The 
circumstances creating a fair trWltworthi'MS8 are found when the topic is such 
that the facts are likely to have been generally inquired about and that persons 
having personal knowledge have disclosed facts which have thus been dis
cussed in the community; and thus the community's conclusion, if any has 
been formed, is likely to be a trustworthy one. This, under differing con~ 

, 1 .. It was natural," says Professor i.e. reputation or traditional dedarations in 
Thayer, .. that what the Courts clearly recog- matters of prescription, should be allowed to be 
wed as a proper basis for the jury's action, offered to them by the statement of witneaes 
when they picked up their own information, in court" (Case~ on Evidence, lBt ed., 420). 
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§ 1580 EXCEPTIOXS TO THE HEARSAY RULE [CIJ.-I.P. LIlI 

ditions, is the common ground of trustworthiness for reputation on land
boundaries and customs, for events of general history, and for character and 
marriage. There is therefore, on the whole, a certain underlying unity of 
principle for all the recognized uses of reputation. 

In a few jurisdictions, legislative enactments have attempted to adopt and 
restate the first two branches to the ex:ceptionj2 but those statutorj' attempts 
usually fail to distinguish the limitations of the different exceptions, and 
can hardly be said to be successful. 

A. LAND-BoUNDARIES A:-''D L.u·m-CusTo:\IS 

1. The Necessity principle 

§ 1582. Matter must be Ancient. In the effort to put a limit to the use 
of reputation-evidenee, and to phrase the conditions of necessity in which it 
could be resorted to in default of better evidence, the element of antiquity 
came to be made the fundamental characteristic of this branch of the Ex
ception. 'When the phrase about "best evidence" began to be invoked 
(ante, § 1173), and its corollary was referred to, that the" best evidence" 
might be dispensed with if it could not be had, one of the specific rules some
times associated with it was the present one; that is to say, in ancient matters 
of certain sorts the "best evidence" obtainable was reputation-evidence. 
An "ancient" matter would ordinarily be a matter upon which no living 
witnesses having personal knowledge were attainable; so the reputation is 
often predicated as coming merely from deceased persons, or deceased old 
persons. 

The phrasing varies loosely; but the common idea is the same, namely, 
that it is to be the reputation of a past generation, and thus is to deal with 
a matter of which there can be no witnesses of the present generation having 
a personal knowledge. The following passages illustrate the general thought: 

1811, MANSFIELD, C. J., in the Berkeley Peerage Caae, ·1 Camp. 415: "The declarations 
of deceased persons, who are supposed to have had a personal knowledge of the facts, and 
to have stood quite disinterested, are received in e\·idence. In cases of general rights, 
which depend upon immemorial usage, living \\itnesses cun only speak of their own knowl
edge to what has passed in their own time; and to supply the deficiency, the law receives 
the declarations of persons who are dead." 

1855, Lord C.uIPBELL, C. J., in R. v. BedJoril3ltire, 4 E. & B. 535: "The admissibility 
of the declarations of deceased persons in such eases is sanctioned, because these rights 
and liabilities are generally of ancient and obscure origin, and may be acted on only at 
distant intervals of time; direct proof of their existence therefore ought not to be required." 

1810, SWIFT, C. J., Evidence, 121: "The law has therefore wisely rejected all hear
say evidence, excepting where it is impossible in the nature of things to obtain any other. 
• •• This happens in matters of long standing, where the \\itnesses who were knowing 
to them are not in being. Such are ..• the ancient boundaries of land." 

1860, SELDON, J., in McKinrwn v. Blua, 21 N. Y. 218: "The fact sought to be proved 
being of too aneient a dat~ to be proved by and not of a character to be 

• I The statutes are collected POBt. § 1597 • 
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§§ 1;j~O-lt)261 REPUTATION: A. LAND-BOUNDARIES, ETC. § 1582 

made a matter of public record, unless it could be proved by tradition there would 
to be no mode in which it could be established. It is a universal rule, founded in 
that the best evidence of which the nature of the case admits is always receivable." 

In the United States the questio.n came up mo.st frequently with reference 
to. bOllndarie.~ of land, and the special necessity o.f reso.rting to. reputatio.n
evidence in such cases was o.ften no.ticed: 

1797, Per CURIAM, in Montgomery v. Dickey, 2 Yeates 213: "It must be obvious that 
when the cOlmtry becomes cleared and in a state of improvement, it is oftentimes difficult 
to trace the lines of a survey made in early times. The argument 'ex necessitate rei' will 
therefore apply." 

1837, TuCKER. C. J., in Harriman v. Brawn, 8 Leigh 707: "Questions of bOlUtdary, after 
the lapse of many years, become of necessity questions of hearsay and reputation. For 
boundaries are artificial, arbitrary, and often perishable; and when ;;. generation or two 
have passed away, they cannot be established by the testimony of eye-witnesses." 

What, then, may to-day be said to. be the results o.f this requirement, so far as 
specific rules can be laid do.wn? The autho.rities o.f modern date are few, 
o.wing perhaps in this country to. the changes in the conditio.ns o.f life and 
the methods o.f administratio.n o.f land-reco.rds in the past centmy, and it 
is no.t easy to. predict the exact fo.rm in which Co.urts may cho.o.se to. apply 
the principle. But the fo.llo.wing rules may be ventured: 

(1) The matter to be proved must be ancient, i.e. o.f a PfUlt generation. The~ 
custo.m, landmark, o.r boundary, must either be a fo.rmer o.ne, o.r, if it is still 
in existence, its existence in a previous generatio.n must be the subject with 
which the reputatio.n is concerned: 1 

• 

1855, BALTZELL. C. J., in Daggett v. Willey, 6 Fla. 511: "Reputation or hearsay, taken 
in connection with other evidence, is entitled to respect in cases of boundary when the 
lapse of time is so great as to render it difficult, if not impossible, to prove the boundary by 
the existence of the primitive landmarks or other evidence than that of hearsay." 

(2) The reputation o.ffered must also. be ancient, i.e. o.f a past generatio.n.2 { 

(3) If the reputatio.n is sho.wn by means of the repo.rted statements of 
individuals (post, § 1584), the persons who.se statements are reported must 
be shown to. be decefUled.3 

2. The Circnmstantial of Trustwortblness 

The element here § 1583. General Principle; Reputation as Trnstworthy. 
• 

§ 1581. I Accord: 1886. Clark I). Hills, 
67 Tex. 152. 2 S. W. 356. 

• 1872. Shutte 11. Thore.pson. 15 Wall. 161; 
1905. Dawson 11. Orange. 78 Conn. 96. 61 At!. 
101; 1852. Adams 11. Stanyan. 24 N. H. 412 
(maps); 1862, Dobson 11. Finley. 8 Jones L. 
N. Y. 495. 499 (a call in a grant of B. in 1798. 
admitted; death of B. and his surveyor need 
not be shown; antiquity is sufficient' "without 
enquiring as to whether the partics .•• are 
living or dead "); 1906, Bland 11. Beasley. 
140 N. C. 628. 53 S. E. 443 (reputation no 
earlier than 1884. in a suit brought in 1901. 

• 

. ' 
excluded); 1914. Sullivan 1:1. Blount. Ui5 N. C. 

·7.80 S. E. 892 (reputation of 40 years or more. 
admitted); 1917, Mechanics' Bank & T. Ca. I). 

Whilden. 1 i5 ; N. C. 52.94 S. E. 723 (to identify 
a disputed corner in a grant of 1872. "general 
~utatio!ls as to what tract of land the locust 
'at J. is.at the comer of". excluded. not being 
ancient); 1921, Barnhill I). 182 N. C. 
85. 108 S. E. 348 (reputation of width 
3(}-35 years before. admitted). .., ... 

• 1843. R. 1:1. Milton, 1 C. & K. 62. COIIl
pare the statu~ cited· poIIt, i 1597. 

• 
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§ 1583 EXCEPTIONS TO THE HEARSAY RULE [CHAP. LUI 

operating to supply a fair degree of trustworthiness is the third already 
noticed (ante, § 1422), namely, the consideration that the prolonged and 
constant exposure of a condition of things to observation and discussion by a 
whole community will in certain cases sift the possible errors and will bring 
the resulting belief down to us in a residual form of fair trustworthiness. 
These conditions are usually found where the matter is one which in its nature 
affects the common interests of a number of persons in the same locality, and 
thus necessarily becomes the subject of active, general, and intelligent dis
cussion; so that whenever a single and definite consensus has been reached 
in the shape of common reputation, it may be supposed to have considerable 
evidential value. This principle underlies the willingness of the Courts to 
give credit to such a reputation in all the branches of the present Exception, 
and has often been stated specifically for this branch, though sometimes more 
or less imperfectly; the passages quoted from Lord Campbell and Mr. Jus
tice Loomis express it in a form which leaves nothing to be desired: 

1837, Wright v. Tatham, 7 A. & E. 358; on appeal, in 5 CI. & F. 720. COLTIIAN, J.: 
"Where boundary is proved by reputation, what is the guarantee fqr sincerity?" . Mr. 
Starkie, of counsel: "The publicity of the transaction and tLe general interest in the fact 
being rightly ascertained." COLTIIAN, J.: "The principle on which I conceive the ex
ception [of reputation as to public rights] to rest is this, that the reputation can hardly 
exist without the concurrence of many parties interested to investigate the subject, and 
such concurrence is presumptive evidence of the existence of an ancient right, of which in 
most casp.s direct pl'O<Jf can no longer be given." ALDERSON, B.: "There are, no doubt, 
exceptions to this rule, in which hearsay evidence is admissible. One such exception is 
to be found in the case of public rights. There the general interest which b<.!longs to the 
subject would lead to immediate contradiction from others, unless the statement proved 
were true; and the public nature of the right excludes the probability of ffidividual bia.~ 
and makes the sanction of an oath less necessary." 

1855, CAMPBELL, L. C. J., in R. v. Bed/ord8hire, 4 E. & B. 535: II The admissibility of 
the declarations of deceased persons in such cases is sanctioned . . . because in local matters 
in which the community are interested all persons living in the nf~ighborhood are 
to be conversant j i>ecause, common rights and liabilities being naturally talked of in public, 
what is dropped in conversation respecting them may be presumed to be true; because 
conflicting interests would lead to contradiction Crom others if the statements were Calse, 
and thus a trustworthy reputation may arise from the concurlence of many parties uncon
nected with each other who are all interested in investigating the subject." 

1881, LooMIS, .J., in Southwe8t School Di8trid v. Willia77l8, 48 Conn. 507: "The law does 
not dispense with the sanction of an oath and the test of cross-examination as a prerequisite 
Cor the admission of verbal testimony, unless it discovers in the nature of the case some other 
sanction or test deemed equivalent for ascertaining the truth. The matters included in 
the CIMS under consideration are such that many persons are deemed cognizant of them and 

in their truth, so that there is neither the ability nor the temptation to misrepre
sent that exists in other cases; and the matters are presumably the subject of frequent dis
cussion and criticism, which accomplishes in a manner the purpose of a cross-examination. 
• .• After passing such an ordeal, it is reasonably safe to A/:cept the result as an established 
fact." . 

• 

This being the well-accepted foundation for receiving a common reputation 
as trustworthy, certain limitations are deducible as a consequence. 
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§§ 1580-16261 REPUTATION: A. lAND-BOUNDARIES, ETC. § 1584 

§ 1584. Reputation, but not Individual Assertion. What is offered must be 
in effect a reputation, not the mere assertim& of an individual. This follows 
from the nature of the foregoing principle, and is the thought running through 
the language of all the judges. 

But reputation includes and is often learned through the assertions of in
dividuals; it is therefore constantly necessary to distinguish between (a) as
sertions involving mere individual credit and (b) assertions involving a 
community-reputation. The common form of question put to a reputation
witness was: ""Vhat have you heard old inen, now deceased, say as to the : 
reputation on this subject?" The judges constantly speak of "reputation .. 
from deceased persons." 1 . Thus, U-.ough in form the information may be 
merely what deceased persons have been heard to say about a custom, yet in 
effect it comes or ought to come from them as a statement of the reputation.2 

This aspect of the rule is frequently found stated in the form "the repu
tation must be general"; in other words, the hearsay statement "I know 
the right or custom to be such-and-such" is not receivable; but" I under
stand the general acceptance of the custom by the community to be such
and-such" is admissible. The ·deceased individual declarant is merely the 
mouthpiece of the reputation. Whenever, therefore, individual declarations 
are offered, they must appear to be, in the words of Baron Wood, "the 
result of a received reputation": 3 

• 

.' 
§ 1684. I E.o., 1813, Weeks r. Sparke. 1 560 (foregoing ruling affirmPd on appeal. but on 

M. & S. 689 ( .. Evidence is to be admitted the principle of t 1591, po8l. by one of the three 
from old persons. . • of what they have judges); 1913. Att()mey-G~'neral ll. Homer, 
heard other peroons. of the same neighborhood. 2 Ch. 140, 152 (Cozens-Hardy, M. R., "over-
who are deceased, say respecting the right"); borne by th" weight of authority", rejected, 
1808.Highamll.Ridgway,10East120("Rcpu- on the ground that an individual's map must 
tation is no other than the hearsay of those .. purport to be It statement of reputation". 
who may be supposed to have been acquainted three maps offered to show the physical con-
with the fact, handed down from one to an- dition of an alleged market-place in 1882. 
other"); see also the quotationr:; ante. § 11182. viz.: (1) a survey of 1677 by J. O. and W. M .• 

2 At! well put by Knox. J .. in Bender 1). dedicated to the Lord Mayor by W. M .• his 
Pit7.er. 11,7 Pa. 335, .. The declaration did not Majesty's co.mogzapher; (2) a map of 1681-2 
amount to general reputation; for one man's by W. M.; (3) Gascoigne's map of Stepney, 
declaration of the existenre of a fact does not 1703); 1914. Fowke tl. Berington. 2 Ch. 308 
prove that the allegation is generally reputed to (location of ancient church buildings in the 
be well founded." 1400s; "Habington's Survey of Worcester-

• See also the following instances: shire". a private treatisa of repute, existing 
E:SGLA!oo"D: 1831. Davies tl. Morgan, 1 C. & only in MS. until printed in modern times. 

J,590; 1835, Drinkwater fl. Porter, 2 C. & K. co~taiDing a description of the premises made 
182; 1844. Earl of Carnarvon 1'. Villebois. from H.'s peroonal observation in the early 
13 M. & W. 332; 1903. Brocklebank 1). Thomp- 1600s, wa~ rejected. as not invohing reputa-
eon. 2 Ch. 344. 352 (0. certain memorandum, ex- tion; following Attnmey-General ll. Homer; 
eluded); 1904, Mercer tl. Denne, 2 Ch. 534 but misunderstanding the principle). 
(fishing-rights; depositions taken in 1639. CANADA: 1885, Vankoughnet fl. DeniBOn. 
under an inIormation by the Attomey-Gtmeral. 11 Onto App. 699. 707 (reputation. sa indicated 
stating the point to which the sea extended, by a city map. apparently not admitted to 
excluded; Farwell, J., holding that "deposi- show the locatbn an.! extentofa public square). 
tions of deceased witnesses" are admissible UNlTEnSTA· ... !:8: 1904.Cowlesll.Lovin.135N. 
against strangers "if they relate to u custom C.488.47 S.E.610 ("reputation" and "hear-
where reputation would be evidence; but say" distinguished) ; 1906, Bland 1). Beasley, 140 
then those depositions must be depositions N. C. 628. 53 S. E. 443 (8 reputation sifting 
of matters of reputation. and not of matters down merely to what J. C. said, J. C. being 
of fact"); 1905. Mercer tl. Denne. 2 Ch.538, alive, excluded). . 
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§ 1584 EXCEPTIONS TO THE HEARSAY RULE [CHAP. LIII 

1822, WOOD, B. t in Moseley v. Davies, 11 Price ISO: .. It mUGt be proved that the declara
tions establishing the reputation, and the acts done [by the community] in consequence, 
were the result of a received reputation. • .. The principal use of evidence of this sort 
is to show that the act done or declaration made was not a new thought arlapted to serV!.' 
some particular occasion, but the consequence of a received notion of the existence of a ClIS

tom requiring the performance of the act, and accounting for or explaining it by such declam
tion. Such evidence should always be general." 

1837, DENlrAN, L. C. J., in R. v. BlI:'8, 7 A. & E. 550 (rejecting testimony that H., now 
deceased, had planted a willow in a certain spot to show where thc boundary had been of 
a way alleged to be public): "He does not assert that he has heard old people say what 
was the public road; but he plants a tree and asserts that the boundary of the road is at 
that point. It is the mere allegation of a fact hy an individual. . .. That is, he knew 
it to be so from what he had himself observed, and not from reputation." 

It follows, conversely, that the form in which the reputation is presented is 
immaterial; whatever form it takes individual writings, maps, leases, or 
the like suffices if in truth it represents common repute; this application 
of the principle is later examined (post, § 1592). 

But this exclusion of individual assertion, whenever it does not serve as 
the vehicle of reputation, applies of course only where the evidence is offered 
under the present Exception. Under the Exception for Private Boundaries, 
already examined (ante, § V563) , such declarations are in many American 
jurisdictions unquestionably admissible, merely as individual statements, and 
not associated with reputation. That Exception, historically, was mainly 
derived from the present one; but each now has its separate existence and 
peculiar limitations. 

§ 1585. Reputation not ar. to Specific Acts. Furthermore, where a cus
tom or right is to be shown, the reputation must be as to the custom or right' 
itself, and wt as to partwular occaswns of its exercise. It is obvious that as 
to such particular occasions or acts of its exercise there can be no fair op
portunity for a reputation to arise. It can arise only. ':l to the practice or 
validity of the right or custom in general. There may legitimately be a 

. common reputation as to whether (for example) a general duty existed for 
the townspeople of Wilton to pay a fee at a certain tollgate; but not whether 
John Doe paid it on a particular occasion. It is sometimes said, mislead
ingly, that the reputation cannot be received as to a particular fact; 1 but this 
expression is inconclusive, because the line of a certain boundary is a "par
ticular fact." This phrase, so far as used, has meant that, in proof of local 
customs, hearsay as to a particular individual act in exercise of the general 
custom would not be received. The latter form of phrasing is the more ac
curate (as used by Mr. Peake, infra); but, subject to explanation, the loose 
phrase occasionally found in judicial language need not mislead: 

1801, Mr. Peake, Evidence, 13: "A v.;tness may be permitted to state what he has 
heard from dead persons respecting the reputation of the right; but not to state facts of 
the exercise of it which the dead persons said they had seen." 

f 115815. I 1837. Coleridge, J., referring to reputation must be confined to general matters 
the evidence excluded in R. v. Bliss, quoted Imd not touch particular facta", i.e. the act 
ante, 11584 ("It is a rule that evidence of of planting the willow). 
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§§ 1580-1626) REPUTATION: A. LA~m-BOUNDARIES, ETC. § 1585 

1810, MACDONALD, C. B., in lIarvxxxl v. Sim.'l .. Wightw. 112 (admitting evidence of rep
utation from deceased persons as to a tithe payment): "I take this to be the distinction 
as to evidence of reputation: if they confine it to the fact of payment, it would not be 
evidcnce; unless the tradition that came with it was a reputation that that had always 
been the case." 

1800, MUTER, C. J., in Cherry v. Boyd, Litt. Sel. Cas. 8: "Such hearsay evidence [of 
general customs and the common repute about them) is safe. because if not true, it can be 
disproved by other evidcnce of the same kind. But e\'cn in these cases hearsay is restricted 
from being evidence of particular facts; because in such instances, although the evidence 
should be false, yet counter evidencc could not be ell.""pected." 2 

§ 1586. Reputation must relate only to Matters of General Interest. The 
question next arises, About what sorts of matters may reputation be received 
as trustworthy? 

The principle already examined (ante, § 1583) prescribes the answer,
that the matter must be in its nature one about which a trustworthy common 
reputation could fairly arise, i.e. about which an active, constant, and in
telligent discussion by the members of a community would result in a re
siduum of fairly trustworthy conclusions. As a rough-and-ready test, we 
may thus say that the matter should be one of public, or general, or public 
and general, interest,' and this is the common phrasing; though it varies thus 
loosely. But this is stilI only a rule of thumb. To decide difficult cases it 
is necessary still to seek the living principle, and ask anew whether the matter 
is of such general int'~re:;t to the community that by the thorough sifting of 
active, constant, and intelligent discussion a fairly trustworthy reputation 
is likely to arise. That this is the method actually followed by the Courts 
in ruling upon doubtful cases, and that the application of the principle is 
not narrowly to be made merely by defining the set terms" public" or " gen
eral ", is seen in the following passages: 

1835, R. v. Anirobu,~. 2 A. & E. i93 (evidence was rejected of reputation as to an ex
emption of the sheriffs of Chester county from executing criminals). Counsel for defend
ant: "The p&'oper criterion as to the admissibility of reputation is whether the custom if 
it existed would be matter of public discourse." DENMAN, L. C. J.: "Reputation is ad
mitted where a public interest is concerned; but I cannot see how the public are interested 
in the question which sheriff is to perform this duty." 

1855, CAIIIPBELL, L. C. J., in R. v. Bedfordshire, 4 E. & B. 535 (admitting reputation 
whether the county or private owners were bound to repair a bridge): "Let us now upon 
these principles examine whether ..• evidence of reputation ought to be admitted. It does 
involve matter of private right. . .. But does it not likewise relate to matters of public 
and general interest within the received meaning of the words? . ., [After showing the 
community's interest in the question, and using the language quoted ante, § 1583), the 
question therefore is almost sure to be discussed in the neighborhood, and a true reputa
tion upon the subject is likely to prevaiL" 

1881, LoalIlS, J., in Southwest School District v. TVillia77l8, 48 Conn. 507 (after stating 
the general reason as above, and using the Ir.nguage quoted ante, § 1583): "But if the 
fact to be proved is a particular dat?, [here. of the ell.istencc of a school-house,) though con-

t Accord: ;'805, Nicholls v. Pa .. ker. 14 East and manors: though not as to particular facts 
331 (evidence admitted of what old persons had or transactions); 1793, Outram 11. Morewood, 
said concerning the boundaries of the parishes 5 T. R. 122; 1836, Ellicott 11. Pearl. 10 Pet. 437. 
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nected incidentally with a public matter, it is easy to see thnt it could not stand out as a 
salient fact for contemporaneous criticism and discussion so as to furnish any guaranty lor 
its correctness." 

In the application of this general principle the typical classes of facts re
garded as provable by reputation were baundarWs of public land-difJisUms 
and customs affecting the rights and liabilities of the community in some 
goverllmental subdivision, roughly speaking, public land boundaries and 
customs. But these kinds of facts, ItS the above quotations indicate, were 
merely typical and representative, not definitive. Sundry other facts of 
various sorts were also thus provable.1 In the following passage is a suffi
ciently full and correct enumeration of the settled practice in England: 

1895, SEYlroRE, J., in RofJim'on v. Df!whurat, 15 C. C. A. 466, 68 Fed. 336: "The excep
tion raises a question regarding that exception to the general rule excluding hearsay 
evidence which permits such evidence to b.~ given, under certain limitations, in cases of 
ancient houndaries. The exception, as it originated in the English courts, was confined 
to such boundaries as were matters of public concern, and was part of a larger exception 
to the rule. On questions respecting the existence of manors; manorial customs; cus
toms of mining in particular districts; a parochial modus; a boundary between counties, 
parishes, or manors; the limits of a town; a right of common; a prescriptive liability to 
repair bridges; the jurisdiction of certain courts, . matters in which the public is con
cerned, as h~ .... ing a community of interest, from residing in one neighborhood, or being 
enti~ed to the same privileges, or subject to the same liabilities, common reputation 
and the declarations of deceased persons are received, if made, 'ante litem motam', by 
persons in a position to be properlj' cognizant of the facts. II 

§ 1587. Sarne: Private Boundaries, Title, or Possession. In the appli
cation of the foregoing principle, the subject of special controversy has been 
the ownership . in particular, the boundaries . of private property. May 
reputation be admitted of the ooundary-locations of primie property? 

In Englarul the answer was in the negative: 

1811, KENYON, L. C. J., in },forewood v. Wood, 14 East 329: "Evidence of reputation 
upon general points is receivable because, all mankind being interested, it is natural to 

f lUG. I In the following reputation-
evidence was admiUed: Eng. 1899, Evans v. 
Merthyr Tydfil, 1 Ch. 241 (whether a piece of 
land W68 subject to commonable rights); 
1905, Beath I). Deane, 2 Ch. 86, 91 (court rolls 
of a manor, admitted as to right of common fer 
tenants to take stone; but not plainly on this 
ground); U. 8. 1901, Klinkner v. Schmidt, 
114 Ia. 695, 87 N. W. 661 (street boundary); 
1883, State tI. Vale Mills, 63 N. H. 4 (the 
former line of the road which the plaintiJJ 
was cbarged with obstructin,); 1874, Cox tI. 

State:. 41 Tex. 4 (county lines); 1824. Ralston 
tI. Miller, 3 Rand. Va. 49 lines); 1914, 
State 17. Alderson, 74 W. Va. 732, 82 S. E. 1021 
(county boundary). 

In the following cases reputation-evidence 
~lIS rejected: Eng. 1795. Withnelll). Gartham, 
1 Esp. 325 (right of nomination to the place of 
ecboo1mast.er); U. S. 1904, Bartford 17. Maslen. 

76 Conn. 599. 57 At!. 740 (whether land was 
tendered by the city to the State in lieu of 
another site; the understanding of citizens 
at a mass-meeting in 1872, excluded; the 
precise point is obscure); 1867. Hall II. Mayo. 
97 Ma88. 417 (pos..cession or habitancy of a 
house); 1875, Adams 11. Swansea, 116 MOM. 
596 (same); 1882, Boston Water Power Co. I). 

Bunion, 132 MBBB. 483 (same). The applica' 
bility of an Indian name to a given white 
person in a grant in a treaty was held not 
provable by hearsay, because the fact of iden
ti ty would not "be likely to excite public 
interest", in Stockton 17. Williams, 1 Doug!. 
Mich. 568 (1845). 

The following ruling is anomalous: 1900. 
Shepard 17. Turner. 129 Cal. 530, 62 Pac. 100 
(reputation not admitted to show a road a 
public way). 
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suppose that they may be conversant with the subjects and that they should di5Course 
together about them, having all the same means of infomlation. But how can this apply 
to private titles? . .. How is it possible for strangers to know anything of what concerns 
only these private titles?" 1 

This conclusion was reached by a reasoned consideration of the principle on 
which reputation-evidence rests. But the correctness of the application may 
be questioned; for if such evidence ma:: be offered to show customs and 
boundaries of a private manor, boundaries of a. parish, and tithe-duties,2 the 
principle may well cover any other property-rights in which a number are 
interested in general inquiry and discussion, whether the right is in substan
tive law called a public or a privatp. one. Thus, in Weeks v. Sparke, de
cided shortly after Morewood v. Wood, supra, the argument was accepted that 
any fixed and (for this purpose) arbitrary distinction between" public" and 
" private" rights should be repudiated, and a flexible test be applied in each 
case, this test being whether the matter affected the interests of a large 
number of persons: 

1813, Weeks v. Sparke, 1 M. & S. 690 (a right of common being in issue); BAYLEY, J.: 
"I take it that where the term 'public right' is used, it does not mean 'public' in the literal 
sense, but is synonymous ~;th 'general', that is, what concerns a multitude of persons." 
DAlfPIER, J.: "[Reputation-evidencel has been extended to other rights which stricti) 
cannot be called public, such as manors, parishes, and a modus, which comes the nearest 
to this case. That, strictly speaking, is a private right, but has been considered as public, 
as regards the admissibility of this species of evidence, because it affects a large number of 
occupiers ~;thin a district." 

This reasoning might have led ultimately in England to the atfmission of 
reputation-evidence for private-property matters; but the case was practi
cally repudiated by Baron Parke, in 1850,3 and subsequent English practice 
has checked all further advances. The rule may there be said to be deter
mined by the distinction (for this purpose more or less arbitrary) between 
" public" and" private" property-rights; i.e. the "public interest" which 
is required to exist is taken as meaning the legal liability or right which is 
vested in each member of the community as such, - not as meaning merely 
a motive of any sort stimulating the mass of the community to a concern 
in the matter. 

In the United States the result has been otherwise. The earliest English 
practice had clearly been to admit reputation as to private titles,· and it is 

§ 11187. 1 Accord: 1811. Doe II. Thom8B, rights haV!! It public character. We think this 
14 East 3~. position cannot be maintained. It is impOs-

2 1819. Stell 11. Prickett. 2 Stark. 466. Ab- sible to say in such a case where the dividing 
bott. C. J.; and cases il1/ra. n. 3, and poal, point is. What is the number of rights which 
§ 1592. is to cause their natUl8 to be changed and to 

I Enq. 1850. Dunraven 11. Llewellyn. 13 give them a public character? •. , The num-
Q. B. 809 (a right of common for individuals. ber oC these private rights does not make them 
not for the community, was involved: Parke, to be of a public nature "); 1855. R. 11. Bcd
B.: .. Reputation is not admissible in the case fordshire. 4 E. & B. 535; Can. 1905, Barlett ". 
oC such sepal'l1to rights. each being private. Nova Scotia S. Co., 37 N. Se. 259. 264. 
. . • unless the proposition can be supported • Thayer. Cases on Evidence. 1st ed •• 421. 
that, because there are 1IIiln1l IlUch rights, the note. 
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therefore natural to find, on questions of private boundary, that reputation 
was regularly admitted without question in the early American cases.6 Then, 
when the English cases of the early 1800s became known to our judges, and 
the question was argued on its merits as a matter of principle, the decision 
was reached entirely in harmony with the conditions of life at the time 
- that the rule ought to aOhl!t reputation-evidence of the landmarks of 
private title: 

183i, TuCKER, P., in Harriman v. Brown, 8 Leigh iDS: "Because we have not manors, 
shall we therefore lose the benefit of the rule which considers boundary as matter of repu
tation and permits hearsay evidence of its locality? If a like state of things exists among 
us, if the principle wiII be found to apply in its uimost strictness, shall we reject the evi
dence because the caile is not identical? By no means ..• , [After quoting Lord Kenyon's 
language, supra,] If reputation is admissible to establish the boundaries of a manor ~ause 
all the tenants of a manor are interested therein and naturally conversant about the bound
ary, and may be presumed to dist"Ourse together about it, what shall we say in the case of 
our wild lands, which were covered with early adventurers whose chief concern was to make 
themselves acquainted with the lines and corners of all around them? . .. Every one 
knows that such subjects were not only the familiar topics of conversation, but that they 
were the all-absorbing topics. I will venture to conjecture that for one discussion in private 
conversation about the boundaries of an English manor, there have been a hundred animated 
and interested debates about the situation of a corner tree in our western counties. I 
take it therefore that every motive for the admission of hearsay testimony as to boundary 
in case of a manor applies with equal force to its admission in questions of boundary with us." 

1860, FIELD, C. J., in Morton v. Fo/ger, 15 Cal. 2i9: "In this country the admissibility 
of this kind of evidence . . . has been uniformly maintained when the tract originally 
surveyed was lar' " and was subsequently subdivided into numerous farms, the boundary 
of the original tract serving as a boundary of the several farms. In cases of this kind, 
the principle upon which the evidence is received has been regarded as similar to that which 
relates to boundaries of a manor or parish." 

1860, SELDEN, J., in McKinnon v. Bliss, 21 N. Y. 218: "That hearsay or reputation is 
admissible as evidence . . . upon questions respecting the boundaries of lands, is a familiar 
doctrine. But there are no doubt other cases in whicn the same kind of evidence may be 
received for the purpose of establishing a mere private right, when the fact to be proved 
is one of a quasi-public nature, that is, one which interests a multitude of people, or an en
tire community .• " The Royal Grant, as it is caIled, is an extensive tract, embracing 
an entire township and parts of several others; and everything relating to the original docu
ment upon which the title depended would necessarily affect the interests of every occupant 
of the tract"; and common report as to the disposition of the patent would be admissible. 

The result has been that, except in Maine and Massachusetts,6 it is now 
everywhere accepted in the United States as a legitimate application of the 
general principle, that reputation, so far as it definitely exists, may be ad
missible to prove the location of private ooundaries.7 

I 1823, Dane's Abr. III, 397 (citing some parol and could not be proved by parol: 1800, 
cases before 18(0). Cherry II. Boyd, Litt. Sel. Cas" 8 . 

• 1853, Chapman II. Twitchell, 37 Me. 62; 7 To the following, add the statutes cited 
1867, HaIl II. Mayo, 97 M&S9. 417; 1875, Long post, § 1597: Federal: 1818, Conn v. Penn, 
II. Colton, 116 Mass. 416 (abandoning the early 1 Pet. C. C. 511; 1887, Clement II. Packer, 
Massachusetts practice). In an early case in 125 U. S. 321, 8 Sup. 907. The reason of 
Kentucky, no longer law, it was excluded for Mr. J. Story in Ellicot II. Pearl, 10 Pet.. 435 
the unique reason that the matter did not lie in (1836), given for a contrary view, that in ra-
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But this application of the principle is confined to reputation of boundaries. 
That title cannot be so evidenced is generally conceded.s There may how
ever be cases in which posscMion should be thus provable, where adverse p'os
session is to be shown.9 At this point the· present Exception shades off into 
an historically separate variant, whereby reputation may (by statute) be 
used to evidence titlc, incor;?Oration, and other facts, in certain issues (post, 

• • 

§ 1626) i there the reputation may be modern and contemporary. 
gard to privst(! rights the nets of possession So C. 231. 236, 1 S. E. 893; Tczcu: 1866. 
and IIsscrtion arc capable of direct proof, Stroud v. Springfield, 28 Tex. 666: 1886, 
but in public rights the acts of people not in Clark v. HiII8. 67 Tex. 152,2 S. W. 356, ~cmblc. 
privity with each other" Cllnnot be explained to 8 Ala. 1848, Moore v. Jones, 13 Ala. 303 
be in furtherance of a common public right", is (that lin occupier was a lessco only); 1889, 
vague, and, so far as intelligible, is without RoSll v. Goodwin, 88 AlII. 390, 393. 396, 6 So. 
support; Alabama: 1873, Shook v. Pate, (j82 (title by prescription); 1896. Goodson v. 
50 Ala. 92; 1897, Tllylor v. Fomby, 116 AlII. Brothers. 111 Ala. 589, 20 So. 443 (ejectment.); 
621, 22 So. 910; Connecticut: 1&33, Higley v. 1905. Henry v. Brown, 143 AlII. 446, 39 So. 
Bidwell, 9 Conn. 451; 1839. Wooster v. Butler, 325 (land); 1906, Doe v. Edmond80n, 145 
13 Conn. 315; 1845, Kinney v. Fnrnsworth, AlII. 557. 40 So. 505 (Il1nd); Conn. 1839. 
17 Conn. 363; Plorida: 1855, Duggett v. South School District v. Blakeslee, 13 Conn. 
Wiley. 6 Fla. 511; Georgia: Rev. C. 1910. 227, 235 (reputnt.ion of n house as "J. A.'s 
§ 3821 ("Genernl reputation in the neighbor. school-house", excluded; "u man's general 
hood shnll be evidence as to r.ncicnt Innd· ehnrncter may be proved by reputation, but 
marks of more than 30 years' standing ");' not his title to renl estnte "); .M CUB. 1836, 
Illinois: 1881. Holbrook v. Debo, 99 III. 38.5; Green v. Chelsen. 24 Pick. 71, 75, 80; 1863 
Kentucky: 1819. Smith v. Prewit, 2 A. K. Howlnnd v. Crocker. 7 All. 153 (title by ad·· 
Marsh. 158; 1822, Smith v. N owells. 2 Lit. verse possession; that n piece of land was 
160; 1909, Thurmnn 'D •. Leach. Ky. , known as "the Barney Crocker lot", not 
116 S. W. ~OO; Maryland: 1770. Redding's admitted to show title in him); N. ltI. 1911. 

v. McCubbin. 1 Hnrr. & McH. 368; Perkins v. Roswell, 16 N. M. 185, 113 Pac. 
1735. Howell's Lessee v. Tilden, ib. 134; 1854, 609 (ordinnnce forbidding to "keep. maintain, 
Tyson v. Shueey. 5 Md. 540; 1909, Peters or operate" a snnatorium for certain diseaoos; 
v. Tilghman, 111 Md. 227. 73 At!. 726; common repute that the defendant "nlDs" 
lIfinnCllola: 1894, Thoen v. Roche. 57 Minn. it, excluded; unsound); S. Car. 1886, Sexton 
135. 139. 58 N. W. 686 (nllowuble for U. S. v. Hollis, 20 S. C. 231. 235, 1 S. E. 893; 1899. 
survey lines; accephmce of U. S. doetrine Hiers v. Risher. 54 S. C. 405. 32 S. E. 509; 
undecided); New Hampshire: 1827, Shepherd Tex. 1904. Crippin v. State, 46 Tex. Cr. 455. 
11. Thompson. 4 N. H. 215; NewJersey: 1886, 80 S. W. 372 (permitting gambling in a house 
Curtis v. Aaronson, 49 N. J. L. 78; North under control; ownership not provable by 
Carolina: 1795, Standen 11. Bains, 1 Hayw. reputation; compare the cases cited post, 
238; 1820, Tate v. Southard, 1 Hawks 47; § 1626, n. 7). 
1825. Taylor v. Shufford, 4 Hawks 132; 1838, 'Admitted: 1895. Vernon Irrig. CO. II. Los 
Mendenhall tI. Cassells, 3 Dev. & B. 49. 51 Angeles, 106 Cal. 237, 39 Pac. 762 (reputation 
(rejecting it here as t{)O indefinite); 1896, admitted to show an ancient claim of ownership 
Shaffer 11. Gaynor, 117 N. C. IS, 23 S. E. 154 and actual control by the city); 1830, Jackson 
(but where it relates not merely to Ilindmarks v. Miller, 6 Wend. 228 (that a lot of land Will! 

or lines, but to a location being within a cer- commonly known by tIlO name of an individ-
tain grant, evidence of "muniments of title" unl, as "Smith'lI Lot". or "The Duke's 
must accompnny it); 1904, Cowles 11. Lovin, 135 Fnrm". or .. The Queen's Farm", Will! ndmitted 
N. C. 488, 47 S. E. 610 (Shaffer v. Gaynor to show that the person in Question Will! at 
followed); 1905, Hemphill v. Hemphill, 138 the time in occupation. personally or by agent, 
N. C. 504. 51 S. E.42 (the reputation must be of the property); 1847. Bogardus v. Trinity 
ancient and • ante litem motam', and must Church. 4 Sandt. Ch. 633, 732 (same). 
refer to some monument or natural object or Excluded: 1852. Benje v. Creagh. 21 Ala. 
be corroborated by ~.,_lssion, etc.); 1906, lSI, 156; 1888, Woodstock Iron Co. v. Roberts, 
Bland v. Belll!ley. 140 IIi _ C. 628. 53 S. E. 443 87 Ala. 436, 442. 6 So. 349; 1898, Carter 
(approving the foregoing cases, but here v. Clnrk. 92 Me. 225, 42 A tl. 398. 
rejecting reputation becnuse .. no deed cover- But reputation mny be otherwise admissible, 
ing this tract of Innd is introduced, nn monu· in &n issue of title by adverse posst'ssion. under 
ment or nnturnl object is shown ... nnd the principle of § 254. artie. as evidence of the 
no occupation or possession of any such tract probable knowledge by the other party of the 
by H. or any of his descendnnts", ete.); exi8tence of the adver8e claim, and therefore of 
South Carolina: 1886, Sexton v. Hollis, 26 acquiescence 
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It must be noted tbat, even in those jurisdictions where public boundaries 
alone are thus provable, the fact that the private boundary is alleged to be 
identical with the public one does not prevent the use of reputation to prove 
the latter, the identity being then otherwise shown.lo 

§ 1588. Reputation 811 (1) 'Post Litem " or (2) from Interested Per-
sons, or (3) Favol'fag a. Kight. Certain additional limitations have been sug
gested, as affecting the trustworthiness of the reputation; but only one of 
tht!m has received any sanction. 

(1) The limitation, already noticed as obtaining in other Hearsay excep
tions, that the reputation, to be admissible, must have arisen 'ante lite 
motam', is well established; and its propriety cannot be doubted. l 

(2) It was once argued that one's interest as. a member of the community 
would involve bias, and hence statements of reputation as to a customary 
right in a community, coming from a deceased member of the community, 
could not be received. But such a declarant speaks merely of the current 
and undisputed reputation, and moreover is usually not personally inter
ested in any important degree; and the argument against admission has 
not prevailed.2 

(3) For the same reason, it is immaterial whether the reputation favors or 
. disparages the existence of the custom or boundary; 3 because, although mem
bers of the community may be interested Rnd biassed in favor of a public 
right, nevertheless there is almost invariably an equal opposite interest in 

10 1&'i7, Thomas 11. Jellkins. 6 A. &: E. 525 that land was a highway, but not to show 
(the boundary of a fal'm being in issue. and its the boundaries; unsound). Not decided; 
identity with the hamlet-boundary being testi- 1918. Virginia &: W. Va. Coal Co. 11. Charle~. 
lied to. reputation as to the hamlet-boundary D. C. W. D. Va .• 251 Fed. 83. 116. 
was admitted; Coleridge, J.: "The objection § 1Ii88. 1 Accord: E1I{J. 1805. Nicholls 11. 

comes to this. that evidence shall not be given Parker. 14 East 331. note; 1811. Mftn!lield. 
as to the boundary of a hamlet in the Bame C. J .• and Lord Redesdale. in Berkeley Peerage 
mode as on other occasions because the proof is Case. 4 Camp. 416. 421; 1813. R. 11. Colton, 
in the particular cal!e only subsidiary. But I 3 Camp. 44. Dampier, J.; 1830. Richards t. 
never heard that a fact was not to be proved in Bassett. 10 B. & C. 661; 1832. Duke of New
the Bame manner. when subsidiary, as when it calitle 11. Broxtowe. 4 B. &: Ad. 279; (but in 
is the very mutter in issue"); 1893. MuIlaney Mercer 11. Denne. 1904. 2 Ch. 534. 1905. 2 Oh. 
11. Duffy. 145 III. 559. 564. 33 N. E. 750 (where 535, 560. an ancient deposition was said to be 
8 private depends on a public boundary. the admissible. ignOring the present principle); 
latter may be shown by reputation); 1839. U. S. 1852. Adams v. Stanyan. 24 N. H. 412; 
Abington 11. N. Bridgewater. 23 Pick. Mass. 1917. Mechanic's Bank T. Co. 11. Whilden. 
174 (admitting declarations as tQ 8 boundary 175 N. C. 52, 94 S. E. 723; 1902, Westfelt 11. 

line with reference to proving. not a public Ada.ms. 131 N. C. 379. 42 S. E. 823 (reputa-
right. but the situation of a hou!e where a tion after 1886, not Ildmitted in the trial of 
pauper lived); 1879. Drury ». Midland R. an action begun in 1891); 1886. Clark ». 
Co.. 127 Mass. 581 (allowing reputation as Hills. 67 Tex. 152. 2 S. W. 356. 
evidence of the location of a creek "notorioull Contra, for a verdict as reputation (post. 
and public in its nature", which in one view § 1593): 1816. Freeman 11. Phillipps. 4 M. &: 
olthe calle was a dividing line between counties. S. 491; 1877. Duke of Devonshire 11. Neill. 
and in another was in issue as a privat-e bound- L. R. Ire. 2 Exch. 156. 
ary); 1921. BarnhiIl v. Hardee. 182 N. C. Compare the more fully developed definition 
85, 108 S. E. 348 (boundary line on a public of '!il mota' under the Family History (Pedi
street; reputation 30-35 years ago of width gree) eXception (ante, § 1483). 
of the street. admitted). , 1810. Harwood 11. Sims, Wightw. 112; 1822. 

Contra, BembI.; 1894. R. Ii. Berger. 1 Q. B. M08eley 11. Davies. 11 Price 175. 
823. 827 (obstructing a highway; dispute as to • 1835. Drinkwater v. Porter. 2 C. &: K. 182; 
boundary; old map held admissible to show 1830. RusscIl 1'. Stocking. 8 Conn. 240. 
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many as individuals in favor of a private claim, excluding the public one; so 
that the reputation, as it finally settles down in a definite form, represents 
the result of conflicting claims, and not merely a one-sided opinion. 

2. Testimonial Qualifications, and Other Independent Rules of Evidence 

§ 1591. Reputation must come from a Competent Source; Reputation in 
Another District. The principle that the witness must appear to have been 
in a position to obtain adequate knowledge (ante, § 653) finds an application 
to the present Exception. The reputation, to be admissible, must obviously 
have been formed among a class of persons who were in a position to have 
sound sources of information and to contribute intelligently to the forma
tion of the reputation: 

1813, LEBl.ANC, J., in Week8 v. Sparke, 1 M. & S. 698: "The only evidence of reputa
tion which was received was that flom persons connected with the district, .•. such evi
dence being confined to what old pcrsons who were in a situation to know what these rights 
are have been heard to say conecrning them." I . 

In particular, the reputation must be offered from the particular district or 
the particular class of persons affected: 2 

1835, PARKE, B., in Crease v. Barrett, 1 C. M. & R. 928: "In CRieS of rights or customs 
which are not, properly speaking, public but of Ii general nature and concern a multitude 
of persons . . . it that hearsay evidence is not admissible unless it is derived from 
persons conversant with the neighborhood. . .. But where the right is really public a 
claim of highway, for instance in which all the King's subjects are interested, it seems 

. difficult to say that there ought to be any stich limitation. In a matter in which all are 
concerned, reputation from anyone appear8 to be receivable; but of course it would be 
almost worthless unless it came from perimns who were shown to have some means of knowl
edge, as by living in the neighborhood or frequently using the road in dispute." 

§ 1592. Vehicle of Reputation; Old Deeds, Leases, Ma.ps, Surveys, etc. It 
• 

is of course immaterial what iorm the reputation takes. That it may come 
in the shape of an individual's assertions, provided they genuinely purport 
to represent reputation, has already been noticed (ante, § 1584); aud many 
other forms are to be recognized in the precedents. For example, the official 

§ 1691. I In the following cases the rulings tho opinion was applied to certain ancient 
were too strict; the knowledge might have depositions. not to the map ruled upon by 
been presumed: 1854. Hammond 11. Brad- Farwell, J., supra); 1914, Fowke 11. Berington, 
street, 10 Ex. 396 (a map of county bound- 2 Ch. 308 (Hahington's Survey of Worcester
aries from an old survey by J. and W. K. was shire, dating in thc early 16oos, not admitted' 
rejected); 19M. Mercer v. Denne. 2 Ch. 535, to show the location of parish church premises i 
544 (a map of the sea-shore, made by an the opinion misunderstands the principle; 
engineer. etc., in 1837, and found both in the cited more fully ante, § 1584). 
British Museum and in the Admiralty. ex- , 18-19. Duke of Beaufort 11. Smith, 4 Exch. 
cluded. per Farwell, J.. apparently on the 467, 469 (to prove a custom, an alleged survey 
present ground in part; but the opinion is a of 1650 by a jury of the manor was excluded: 
strange one); 1905, Mercer 11. Dennc, 2 Ch. Parke, B: "The qucstion is whether a jury of 
538, 560 (foregoing ruling affirmed on appeal i the manor are not presumed to be acquainted 
Vaughan Williams, J.: .. The second question with its customs, so as to bring the case within 
is: Were the deponents persons to whom we the rule laid down in Creasc 11. Barrett" i an
ought to impute such knowledge of the BUb- Bwcring in the negative) i 1852. Daniel v. 
ject-mllttcr as would render their statements Wilkin. 7 Exch. 437: 1860. McKinnon 11. Bliss, 
evidence of reputation?" i but this part of 21 N. Y. 218, per Selden, J. 
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return of an assembly of the homage (or tenants of a manor), rehearsing 
customs, fees, and the like, was always regarded as equivalent to a reputa
tion among the tenants, and therefore as receivable.! In the same way, old 
maps 2 and old aurveys,3 so far as they have bcen used and resorted to by the 
community in dealing with the land, may be taken as representing, after this 
test of use and criticism, the settled reputation of the community as to the 
cor!'i:ci.ness of the tenor of the map or the sur\·cy. So also, muniments of 
private title, such as old deeds and icaacs,4 may, in a given casc, just as effec
tually be the vehicle of reputation.5 The use of history-books in this way is 
elsewhere considered (post, § 1.598) . 

• 

§ 1593. Same: J\l!'Y's Verdict as Reputation. That the verdict of a 
jury may amount to a statcment of reputation has often bcen maintained, 
and the original practice, where the matter was of a public nature, was to 
admit verdicts upon this theory: 

1801, L.-I.WRE:-;CE, J., in Reed ':. Jackson, 1 East 357: "Reputation would have been 
evidence as to thc right of way in this casc; 'n fortiori', therefore, thc finding of twelve 
men upo.n their oaths." 

But the practice may be said not to have obtained in the United States, and 
has now in effect been discredited in England. 

The truth is that it has to-day no possible justification under the present 
Exception. Its allowance up to the early part of the 1800s was merely" a 
relic of the time when a jury's verdict was a conclusion upon their own knowl
edge." 1 The jury's verdict did once represent the reputation of the neigh
borhood.2 But in the modern practice neither a jury's verdict nor a judge's 

§ 1692. t li86. Goodwin v. Spray. 1 T. R. 
4i3. per Asbhurst. J.; 1793. Beeb..'e I). Parker, 5 
T. R. 14. 

, 1843. R. v. Milton. 1 C. & K. 62 (a map of 
parish boundaries made from information of 
one old man); 1898. Taylor 1'. McGonigle. 120 
Cal. 123,52 Pac. 159; 1852. Adams v. Stanyan. 
24 N. H. 411; 1879. Drury v. Midland R. Co .• 
127 Mass. 581; and cases cited passim in the 
foregoing sections. 

I 1816, Bullen 11. Michel. 4 Dow 297; 1870. 
Smith 11. Earl Brownlow, L. R. 2 Eq. 252; 
1914. Fowke 11. Berington. 2 Ch. 308 (cited 
more fuJly ante. § 1584. n. 3. § 1591. n. 1); 
1852. Adnms. 11. Stanynn. 24 N. H. 411. 

For mnps and surveys. see also the exception 
for deceased BUrveyor8 (ante. § 1570). and the 
exception for official surveyors (post. § 16(5). 
Most rulings about maps involve merely the 
question whether a deed has by reference incor
porated a map. not a question of evidence; 
compare §§ 1771. 1778. post (verbal acts). 
§§ 2464. "2466, post (interpretation by usage). 

• 1832. Henderson, C. J .. in Sasser I). Herring. 
3 Dev. L. 342: "We have also received prh·at.e 
deeds and mesne conveyances ... under the 
idea that they are common reputation. • A 
fortiori' should grants Crom the State be ad-

mitted. for they are something more than the 
declaration of privr,te individuals." Accord: 
1819. White 1'. Lisle. 4 Madd. 223; 1829. 
Coombs II. Coether. 1 M. & M. :399; 1829. 
Plaxton II. Dare. 10 B. & C. 19 (it was argued 
for admission that .. the fact recited in the 
leases . . . was equivalent to dcrlarations 
made by the decelUled landlords and the ten
ants "); 1829. Brett II. Beales. 1 1\1. & M. 418 
(a deed under the seals of the Unh·crsity 
and Corporation of Cambridge); 1890. Weld 
II. Brooks. 152 Mass. 297. 305. 25 N. E. n!) 
(deed of 1860. between parties now deceased. 
admitted as reputation to evidence .. the ex
istence and location of a public way"). 

C'.,ompare the use of old deeds as circum-
8tantial eMdence of possession (ante. § lli7). 

• For perambulaiio1l8 as reputatiori-evidence. 
sec ante. § 1563. 

§ 1693. 1 Thayer. Cases on E,·idence. 1st 
ed., 422; Preliminary Treatise. 90 If .• 168 If. ; 
po~l. § 1800. 

2 1840. Alderson. B.. in Pim v. Curell. 6 
M. &: W. 254 (answering the citation of earlier 
cases): .. That was when the jury was sum
moned • de vicineto·. and their functions were 
less limited than at present." 
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decree cun well be regarded as a vehicle of reputation in any true sense. In 
the first place, if the judge or the jury were to be brought into court and 
asked, "What appeared to you to be the reputation among the witnesses? ", 
the answer might in some cases involve reputation. But e,"en here the diffi" 
culty is that neither judge nor jury do come into court as sworn witnesses to 
reputation. 1\e:-.:t, the statement involved in a verdict or a decree does not 
necessarily or probably il1\"olve an answer to the above question" The ver" 
diet or the decree may ha,"e gone merely upon the preponderance of testi
mony; or it may have taken an old deed or other document as of superior 
and controlling value; or there way have been no evidence at all that could 
amount to a reputation. XO doubt a previous verdict or decree should prop
erly have an evidential value which the present form of the Hearsay rule 
does .not concede it; but it is certainly not to be forced into evidence under 
the present exception . 

. That its acceptance was anomalous in modern practice came to be per
ceived in England in the middle of the century; it was admitted on prece
dent and half"heartedl~", as "a sort of reputation." 3 Finally, when in 1882 
such e,"idence was again received, and by the House of Lords, it was not 
under the Heputation exception, or as hearsay at all under any exception, 
but as a ","erbal act" (po8t, § Ii/S), i.e. not as testimonial assertion, but 
as an act of possession in the course of the exercise of a public right by the 
people of the neighborhood.~ This seems to dispose of its use under the 

• present exceptIOn. 
§ 1594. Sallie: Judicial Order or Decree, or Arbitrator's Award, as Repu

tation. In connection with the earlier doctrine, just examined, that a jury's 
verdict might be used as involving reputation, the attempt was sometimes 
made to treat a judge's or arbitrator's order or award as also admissible in 
the same way. But for the reasons just stated, as well as upon the principle 

• 1838, Brisco 1>. Lomax, 8 A. & E. 211 
(Littledale. J.: .. It is not reputation; but it is 
as good evidence as reputation"; Patterson. J. : 
.. Now it is certainly difficult to say that a ver
dict can be received merely as evidence of 
reputation; for a jury arc summoned from the 
body of the county at large, and are not them
selves likely to know the matter. . .. Yet 
where a matter has been before a jury, the 
verdict is generally given in e\-idence as a sort 
of reputation, if I may so term it"; Coleridge, 
J.: .. It is not precisely evidence of reputa
tion "); 1840. Pim t1. Curell, 6 M. &: W. 266, 
per Abinger, C. B. 

• 1882, Neill v. Duke of Devonshire. L. R. 
8 ,\pp. Cas. 147 (Sci borne, L. C.: .. Such evi
dence, admissible in cases in which evidence 
of reputation is receh"ed, is not itse:( in nny 
proper sense evidence of reputation. It really 
stands upon a higher and a larger principle, 
especially in cases, like the present, of prescrip
tion; " " • it comes within the category of 'res 

gestre' and of declarations accompanying acts. 
. .. The effect of this (:\-idence ... is ex
tremely strong to establish a state of possession 
and cnjoymen t of the fisheries "; Lord 
O'Hagan: .' I think the proceedings were ad
missible. not as e\;dence of reputation. which 
I agree they are not, but of something higher 
and better than reputation, . . . of the pos
session in fact at the time of the bills being 
filed of the sc\'eral fishery. . .• Evidence 
of acts and proceedings ~;th reference to the 
rh'er generally the leases. the covenants and 
reservations. the actions, the judgments, the 
licenses. and the successful assertions of right 
under the patents was properly admitted" ; 
Lord Blackburn agreed that the Court decree 
.. is perhaps not properly evidence of reputa
tion ". but is "IIS strong or stronger than repu
tation "); 1869. Holiister v. Young. 42 Vt. 
403. 407 (verdict in trespass or ejectment 118 

indicating a claim of title). 

343 



• 

§ 1594 EXCEPTIONS TO THE HEARSAY RULE [CHAP. LUI 

of lack of Knowledge (ante, § 1591), such a use of orders or decrees has gen
erally been repudiated.! 

§ 1595. Negative Reputation. It would seem, on the analogy of other 
instances (ante, §§ 1071, 1497, 1531, 1556, post, 1614), that an assertion may 
be made by silence, and that therefore the absence of a reputation (i.e., the 
fact that no one in the region had ever heard of the right, custom, or bound
ary being as alleged) should be admissible as a negative reputation.! 

B. EVE!-.7S OF GENERAL HISTORY 

The general principles of this branch of the exception do not differ materi
ally from those of the preceding one; but the line of precedents is a separate 
one, and the scope of application is in some respects broader; so that it seems 
more profitable to regard it as a distinct branch of the exception. 

§ 1597. must be Ancient; Statutory Regulation. The principle 
of Necessity, allo\\ing the use of this class of evidence, is the same as that 
already examined (ante, § 1582), namely, the matter as to which the history 
or other treatise is offered must be an ancient one, or one as to which it would 
be unlikely that living ,,,itnesses could be obtained. In other words, it must 
be a matter concerning a former generation. l Statutory declaration of the 
rule, however, has sometimes ignored thi5,2 partly through a failure to dis-

§ 1594. I 1831. Rogers r. Wood. 2 B. &: Ad. Code provisions: 1885. a .. UlIgher ~. R. Co., 
256 (excluding II decree of court by cert.ain 67 CIIl. 15, 6 PIIC. 869 (McKee, J., constro
judges, offered 118 reput!ltion; "here the per- ing C. C. P. § 1936: "What arc 'facts of 
sons acting us judges had no knowledge of general notoriety and interest'? We think the 
the fact [i.e. the customary rights bf a city) tel'lJI stlmds (1) for facts of a public nature. 
except what they derh'ed in the courw of that either at home or abroad, not existing in the 
proceeding) ; 1832, Duke of Newcastle~. memory of men, as contradistinguished Crom 
Brnxtowe, 4 id. 279 (orders of sessions made by [2J fact.~ of II primtc nature existing \\;thin the 
the justices of the peace IlSSCmbled ill &::;sions knowledge of living men, and as to which they 
were admitted as e\'idence of reputation WI lDay be examined as witnesses"). 
to a local custom. because, per Parke, J., • The Code provisions are WI follows: 
"though they were not proved to be resiants Alabama: Codo 1907, '3961 (" Hearsay evi
in the county or hundred, they must, from the dence as to declarations of deceased persons 
nature and character of their offices alone. as to ancient rights. and made before the 
be presumed to have sufficient acquaintance litigation arose, are admissible to prO\'e matters 
with the subject to which their declarations of public interest in which the whole com
relate "); 1839, Evans 11. Rees. 10 A. &: E. munity arc supposed to take interest and have 
155 (Denman, L. C. J.: "[The opinion of knowledge"); CaliloT1lia: C. C. P. 1872. 
an arbitrator WI to a boundary i&) formed § 1870, par. 11 (" common reputation ex
not upon his own knowledge, us declarations isting previous to the controversy, respecting 
used by way of reputation commonly are "). (acts of a public or general interes~ more than 

In the following cases a chancellor's decree 30 years old, and in cases oC pedigree or bound
was thus admitted: 18.18, Laybourn v. Crisp, ary". is admissible); par. 13 ("monuments 
4 M. &: W. 326, per Parke. B.; 1877, Duke of and inscriptions in public places, as evidence 
Devonshire 11. Neill, L. R. Ire. 2 Exch. 153. of common reputation ", are admissible); 

, 1595. '1835. Drinkwater II. Porter, 2 § 1936 (" Historical works, books of scionce or 
C. &: K. 182; 1842, Anglesey 11. Hatherton, art, and published maps or charts. when made 
10 M. &: W. ~39, 244, 8emble. by persons indifferent between the parties, are 

, 1597. '1833, Morris 11. Lessee, 7 Pet. 'prima facie' evidence of facts of general 
558; 1871. Whiton v. Insurance COB., 109 notoriety and interest"); Georgia: Rev. C. 
Mass. 31 (Appleton's American Cyclopedia. 1910" 5770 ("declsf.!1tions of deceased per
offered to prove that a certain island was sons Ill> to ancient rights, made before Iitiga-
reputed to be a guano island, was rejected tion BroSt!", admissible to prove "matters 
because the facts were of recent occurrence). of public interest in which the whole com-
The aame result is reached in construing munity arc sUPpoBCd to take interest and to 
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criminate properly between the present exception, in this and the foregoing 
branch, and the exception created for Learned Treatises in general (post, § 1693). 

§ 1598. Matter must be of Gener&l Interest. When a treatise on history 
is offered as embodying a reputation of the community upon the fact in ques
tion, the treatise, in the first place, cannot be regarded as more than the 
statement of the individual author, unless it is a work so widely known, so 
long used, and so highJy respected, that it can be said to represent the assent
ing belief of the community. In the ne~:t place, the facts for which such an 
opinion or reputation can be taken as trustworthy must (on the principle of 
§ 1583, ante) be such facts as bave been of interest to all members of the com
munity as such, and therefore haye been so likely to receive general and in
telligent discussion and examination, by competent persons, that the com
munity's received opinion on the subject cannot be supposed to ha,'e reached 
the condition of definite decision until the matter had gone, in public belief, 
beyond the stage of contrO\'ersy and had become settled with fair finality. 

This mueh of a general principle can be said to be beyond dispute. But 
for the application of the principle, it seems impossible to say that any more 
definite limitations have been accepted as law: 

1696, Steyner v. Droitwich, Skinner 623, 1 Salk. 281: "Camden's Britannia was offered in 
Evidence to prove a Heputation Ninety-two years ago that Salt ought to be made onIy at 
the three Pits of the Burgesses [of DroitwichJ and that all others were excluded. And it was 
said that the Sayings of antient Persons who are dead is always allowed, and this amounts 
to as much as the saying of an old Man at least, and that Camden was a publick Person, 
being Historiographer Royal, etc., and that a Gravestone had been allowed as Evidence. 
'Sed non allocatur'; for if one part of Camden be allowed, another part ought to be, and 
if Camden, then another Historian IL~ well as him, and there would not be any certainty. 
. •. And the Court said that an History may be evidence of the general history of the 
Realm, but not of a particular Custom; and therefore '!lCCundum subjectam materiam' 
it may be good Evidence or not." 

1833, STORY, J., in Morri3 v. Le31lCCIl, 7 Pet. 558: "Historical facts of general and public 
notoriety may indeed be provcd by reputation, and that reputation may bc established by 
historical works of known character and accuracy. But evidence of this sort i:> confined 
, . . to cases where from the nature of the transactions. or the remoteness of the period, 
or the public and general reception of the facts, a just foundation is laid for general confi
dence." 

1847, SANDFORD, V. C., in Bogardu.7 v. Trillity Church, 4 Sandf. Ch. 724: "The 
statements of historians of established merit ... are from necessit;,. received as evidence 
of facts to which they relate, ' . . restricted to :acts of a public and general nature." 

have knowledge ") : § 5772 (" traditionary C. C. P. § 103G. substituting" or" for" and •. 
e~;dence as to ancient boundaries and land- in the last clause, and .. presumptive" for 
marke", admissible); § 3821 (,'acquiescence ... prima fade"'): Oregon: Laws 1920. § 727. 
for seven years. by acts or declarations of par. ll. 13 (like Cal. C. C. P. § 1870); § 781 
adjoining landowners. shall establish a divid- (lik.., Cal. C. C. P. § 1036) ; Philippine 16laru:h: 
ing line"); Idaho: Compo St. H119. § 7961 C. C. P. 1901, § 298. par. 11. 12 (like Cal. 
(like Cal. C. C. P. § 1936); Iowa: Code C. C. P. § 1870); § 320 (like Cal. C. C. P. 
1897. § 4618. Compo C. § 7325 (like Cal. C. § 1936); Porto Rico: Rev. St. &: C. 1911. 
C. P. § 1936): Montana: Rev. C. 1921. § 1403. par. 9 (like Cal. C. C. P. § 1870. 
, 10531. par. 11 (like Cal. C. C. P. § 1870) ; par. 4): par. 11 (like ib. § 1870. par. 13): 
§ 10584 (like Cal. C. C. P. § 1936); N e- § 1451 (like ib. § 1936); Utah: Comp. L. 
bTaaka: Rev. St. 1922, I 8852 (like Cal. 1917, I 7107 (like Cal. C. C. P. § 1936). 
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1860, SELDEN, J., in McKinn()n v. Bli.!.v, 21 N. Y. 216; "Such evidence is only admis
sible to prove facts of a general and public nature, and not those which concern individ
uals and mere local communities. . .. History is admissible only to prove history, that 
is, such facts as being of interest to a whole people are usually incorporated in a general 
history of the state or nation." 1 

In some instances the principle has been applied too narrowly, for example, 
in excluding county-histories; 2 for on certain matters there may be a gen
eral and settled county-reputation which will be quite as trustworthy as a 
national reputation upon national matters. There should therefore be no 
arbitrary line excluding local histories. 

§ 1599. Discrimjnations; (1) Judicial Notice; (2) SCientific Treatises. 
(1) The paucity of rulings upon this class of evidence is probably due to the 
consideration that when a fact for example, the date of Washir.gton's birth 
or of Lincoln's assassination is one of such genera! interst as to render an 
accepted historical treatise admissible upon the present principle, the fact is 
also of such notoriety that it will be assumed as true by the Court, upon the 
principles of Judicial Notice (post, § 2565). In such a case, if the judge is 
actually not certain of the precise truth as to the fact alleged, but it js of a 

• 

class capable of being judicially noticed, he may consult an accepted treatise 

§ 11598. 1 Other examples arc as follows: 
England: 1672, St. Katherine's Hospital, 1 
Vent. 151 (" It was shewIl out of Speed's 
Chronicles, produced in Court, that at that 
Time Queen Isabel was under great Calamity 
and Oppression, and what was then determined 
against her was not so mueh from the Right 
of the Thing as the Iniquity of the Times"); 
1682, Bronuker 11. Atkyns, Skinner 14 
("Speed's Chronicle was given in Evidence 
to prove the Death of Isabel, Queen Dowager 
to E. II; and though Maynard scemed to 
oppose it, and Dobbir.s said it was done by 
Conaent; yet the Chief Justice said he knew 
not what better Proof could be made. And 
Wallop said that in the Lords' House it was 
admitted by them as good evidence in the 
Lord Bridgewater's Case "); 1684, L. C. J. 
Jeffreys, in Lady Ivy's Trial, 10 How. St. 
Tr. 555, 625 (rejecting a history offered to 
show the date of Charles V's abdication 
and Philip and Mary becoming king and 
queen of Spain, over a century before: "In
stead of records, the upshot is a little lousy his
tory. .. Is a printed history, written by 
I know not who, an evidence in a court of 
law? "); 1718, Proceedings respecting the Edu
cation, etc., of the Royal Family, 15 How. St. 
Tr. 1202, 1203, 1206, 1209 (the Judges drew up 
an opinion upon the King's prerogative in the 
matter, and cited precedents on the exercise of 
the prerogative from Rymer's Fmdera, Lord 
Clarendon's History, Cotton's Record, Ken
nett's History of England, Burnet's History of 
the Reformation). 

United States: 1834, Marguerite fl. Chou
teau, 3 Mo. 540, 555 (DuPratz, BarM Mar-

bois and others' works, consulted as to the ('x
istence of slavery of Indians in America in the 
1700s); 1836, Com. v. Alburger, 1 Whart. Pa. 
469, 473 (a letter of William Penn confirming 
a certain grant; its mention "in Proud and 
various other historical works" treated as 
sufficient, the matter being ancient); 1869, 
Baird 11. Rice, 63 Pa. 489, 496 (in determining 
the ancient plan of London's streets, etc., 
so as to interpret Penn's plan of Philadelphia, 
the following works were consulted: Mait
land's History of London, 1754; Bohn's 
Pictorial Handbook of London. 1854; Great 
London Directory, 1855); 1811, Hadfield 
11. Jameson, 2 Munf. Va. 53, 71, per Tucker. J. 
(Edw!1rds' History of the Wcst Indies, used to 
show the government of Hispaniola). 

• 1834, Evnns v. Getting, 6 C. & P. 586 (to 
show the boundary between two counties, 
Brecon and Glamorgan, Nicholl's History of 
Brecknockshire was offered; Alderson, B.; 
.. This is a history of Brecknoekshire. The 
writer of that history probably had the same 
interest in enlarging the boundaries of the 
county as an other inhabitant of it. It is not 
like a general history of Wales. I shall not 
receive it"; the fault of this decision is that 
it seems to proceed upon the principle that 
local interest excludes reputation, a princi
ple seen ante, § 1589. to have been repudiated; 
the above ruling largely in1luenced the two 
ensuing); 1860, McKinnon 11. Bliss, 21 N. Y. 
216 (rejecting Benton's History of Herkimer 
Co.); 1887, Roc 11. Strong, 107 id. 356, 14 
N. E. 294 (rejecting Thompson's History of 
Long Island). 
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as the basis of his ruling (post, § 2569); and thus the treatise is in fact used 
and trusted without being offered formally in evidence to the jury. An 
equivalent result is by indirection attained; and it can hardly be doubted 
that, while in practice little inconvenience is felt, yet in theory there is a 
lurking inconsistency. 

(2) In a few jurisdictions, by way of a special Exception, the use of scien
tific treatises in evidence has, with certain limitations, been sanctioned (post, 
§ 1690); so that an historical treatise not admissible under this exception 
might be receivable under that one. Nevertheless, the modern judicial tend
ency has been to construe the statutes in question as intended merely to 
re-state the present exception and hot to create a new one (post, §§ 1693, 
1697-1699). 

C. IVLO\RRIAGE, A!'."D OTHER FACTS OF FA:\IILY HISTORY 

§ 1602. Reputation of Marriage; General' Principle. The use of reputa
tion, by exception to the Hearsay rule, to evidence marriage, fulfils both of 
the ordinary prerequisites already noted, the necessity J rinciple (ante, § 1421) 
and the principle of trustworthiness (ante, § 1422). 

The necessity, however, here lies not, as for land-boundaries (ante, § 1582), 
in the antiquity of the matter to be proved and the consequent dearth of liv
ing testimony, but in the absence of Ratisfactory direct testimony to the 
act of exchanging marriage consent. At common law the persons said to 
have been married, being usuall~' parties or otherwise interested in the cam:~, 
would consequently have been disqualified as witnesses; and, when they were 
only third persons not interested (as in a contest over the inheritance of their 
property) would usually have been deceased and therefore unavailable. Fur
thermore, the procurement of the celebrant of their marriage, as a living wit
ness, wvuld usually not be feasible; and the use of a written record, in the 
shape of a certificate or a register-entry, was to a great extent not permissible 
by law, owing chiefly to the defective regulations of such records in English 
and American communities (post, §§ 1642-1645). Finally, the latter source 
'!'If evidence was in the United States likely to be even more scanty, first. be
i:ause of the constant migration of families over wide regions, and, ne),."t, be
cause a marriage was here almost universall~' treated as valid without a 
ceremonial celebration, and therefore no reeOI" i uf it would exist for all such 
informal marriages. Practically, therefore the chief available sources of evi
dence were two only. One of these was the conduct of the persons themselves 
as husband and wife; this was used as circumstantial evidence indicating 
a prior exchange of consent, and has &lready been examined (ante, § 268); 
it was commonly spoken of as "habit." The other was the present kind of 
evidence, namely, reputation in the community as married persons. 

As to its trustworthines8, for ordinary practical purposes, there could equally 
be no doubt. The relation of husband and wife has important consequences, 
social and legal, for those who deal with persons purporting to be such. The 
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community has decidedly an interest to ascertain the fact; and this interest. 
in ascertaining the truth has been already seen to be the ground for excep
tionally admitting other kinds of hearsay statements (ante, §§ 1482, 1486, 
1586) as from persons sufficiently qualified. The adequacy of this ground 
in the present instance has been expounded in the following passages: 

1867, Lord CRANWORTH, in the Breaaalbane Case, L. R. 1 H. JJ. Sc. 199: "The great 
facility which the law of Scotland affords for contrr.cting marriage has given rise to rules 
and principles which have been sometimes considered peculiar to that law. By the law 
of England, and, I presume, of all other Clu1stian countries, where a man and woman have 
long lived together as man and wife, and have been so treated by their friends and neigh
bors, there is a 'prima facie' presumption that they really are and have been what they pro
fess to be. If after their deaths a succession should open to their children anyone claim
ing a share in such succession as a child wouid establish a good 'prima facie' case hy show
ing that hi3 parents had always passed in society as man and wife, and that the claimant 
had always passed as their child. If the validity of the parents' marriage should be disputed, 
it might be<:!ome ne<:!essary for the person <,.laiming as their child to establish its validity, 
and, inasmuch as in England all marriAges are solemnized in public and publicly recorded, 
it is reasonable to require the claimant to give positive evidence of its celebration, or else to 
explain why he is unable to do so. 'fhe principle is the same in Scotlanci; but as marriage 
there is not necessarily celebrated in public or recorded, it is much more probable than it 
would be in England that there may have been a marriage, but that there may be no means 
of giving direct proof of it. 'fhose who have to decide, after the death of parents, on the legit
imacy of children must much oftener than in England havc to rely solely on the 'prima 
fu.cie' evidence afforded by the conduct of the parties towards one another and of their friends 
and neighbors towards them. This sort of evidence is spoken of in Scotland as habite and 
repute. Persons are sometimes said to be married persons by 'habite and repute.' I agree, 
however, with the argument of the Appellant (speaking with deference to those who think 
otherwise), that this is an inaccurate mode of expression. Marriage can only exist as the 
result of mutual agreement. The conduct of the parties and of their friends and neighbors, 
in other words, 'habite' and 'repute', may afford strong, and, in Scotland, attending to the 
laws of marriage there existing, unanswerable evidence that at some unascertained time a 
mutual agreement to marry was entered into by the parties passing as man and wife. I can
not, however, think it correct to say that 'habite' and 'repute'in any case make the marriage. 
Repute can obviously have no such effect. It is, perhaps, less inaccurate to speak of 'habite' 
creating marriage, if by the word 'habite' we are to understand the daily acts of persons 
living together which imply that they consider each other as husband and wife, and it may 
be taken as implying an agreement to be what they represent themselves us being. It seems 
to me, however, even here to be an improper use of the word to say that it makes marriage. 
The distinction is perhaps one rather of words than of substance; but I prefer to say that 
'habite' and 'repute' afford by the law of Scotland, as indeed of all countries, evidence of 
marriage, - always strong, and, in Scotland, unless met by counter evidence, generally 
conclusive." 

1844, Mr. J. Hubback, Succession, 244: "Reputation of marriage, lmlike that of other mat
ters of pedigree, may proceed from persons who are not members of the family. The reason 
of the distinction is to be found in the public interest which is taken in the question of the 
existence of a marriage between two parties; the propriety of visiting or otherwise treating 
them in society as husband and wife, the liability of the man for the debts of the woman, 
the power of the latter to act 'suo jure', and their competency to enter into new matrimonial 
engagements, being matters which interest not their relations alone, but every one who by 
coming into contact with them may have occasion to regulate his conduct according as he 
understands them to be married or not." 
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1882, FINCH, J., in Eadger v. Brulger, 88 N. Y. 546,552: "The reputation attending this 
cohabitation in the neighborhood where it existed and was known Ilmong those brought 
into its pl"eilenCe by relationship, business, or society, was that which ordinarily attends the 
dwelling together of husband and wife. It has been well described as the shadow cast 
by their daily lives. In the general repute surrounding them, the slow growth of months 
and years. the resultant picture of forgotten incidents, passing events, habitual and daily 
conduct, presumably honest because disinterested, and safer to be trusted because prone to 
suspect. we are enabl\!d to see the character of the cohabitation and discern its distinctive 
features. It is for that reason that such general repute is permitted to be proven. It slims 
up a multitude of trivial details. It compacts into the brief phrase of a verdict the teaching 
of many incidents and the conduct of years. It is the average intelligence dra\\ing a con· 
clusion." I 

Accordingly, it has been universall~' conceded that reputation in the com
munity is always admissible to evidence the fact of marriage; 2 there docs not 
seem to have been any time when this was disputed. 

§ 1603. Wha.t constitutes Reputation; Divided Reputation; Nega.tive Rep
uta.tion. (1) The reputation need not be such as exists in the neighborhood; 
i.e. the limitation generally laid down (post, § 1615) for the use of reputation 
to moral character is not here applied. The faet of marriage may be of in
terest to many others than mere neighbors. To them chiefly it may be of 
social interest; but to others it may be of legal interest and equally impor
tant. There seems to be no settled formula of inquiry; in general, it may be 
assumed that the reputation may be one existing among any persons who 
klww the parties said to be married: 

1832, Et'ans v. Morgan, 2 Cr. & J. 453,456: assumpsit on a note made by a woman before 
coverture; the only evidence of the marriage "was that of a person who did not appear to 
be related to them, or to live near them, or know them intimately; and proved only that he 
knew the defendant J. M. when she was J. R. and that he had heard that she had sinee 
married 1\1."; this witness was not cross-examined. Counsel argued that .. it has never 
been held that such loose evidence as this amounts to e\idence of reputation." B.o\.YLEY, 

B.: "It goes to show the reputation of the neighborhood." LYNDHURST, L. C. B.: "If 
you do not cross-examine on such point, you must take those expressions ill the ordinary 
sense." VAUGHAN, B.: "I think that there was 'prima facie' evidence of reputation of a 
marriage." I 

(2) The reputation must be a consensus of opinion; it must not be a (so
called) divided reputation: 

1814, Lord REDESDALE, in Cunningham v. Cunningham, 2 Dow 482, 511: "The parties 
must be reputed and holden to be married. It must not be an opinion of A in contradic
tion to an opinion of B, and of C in opposition to D; it must be founded not on singular, 

§ 1602. I Compare the following cases: the opinion of the majority in ihis case is an 
1874. Lyle v. Ellwood. L. R. 19 Eq. 107; 1876. extraordinary one. full of loose law. 
De Thoren v. Attorney-GeOleral. L. R. 1 App. § 1603. I 1791. Standen v. Standen. Peake 
Cas. 686. N. P. 33 (that the deceased clerk of the parish 

: The singular rule is laid down in Bowman had said the banns were published. admitted 
v. Little. 101 Md. 273. 61 At!. 223. 657. 1084 by Lord Kenyon "as evidence of the general 
(1905) that where II ceremonial marriage is reputation "); 1847. JonC1l v. Hunter. 2 La. An. 
relied on reputation is inadmissible; this 254.256. semble (reputation in a place where the 
law would disturb thousands of lawful couples; parties had only "lately arrived". insufficient). 
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hut on general opinion. 'l1Jat spccies of repute which consists in A, B, and C, thinking 
one way, D, E, F, another way, is no evidence on such a subject .. " The conduct of 
the parties must be such as to make almost every one infer that they were married." 

This much, in theor~', may be conceded; it is analogous to the rule laid 
down for reputation to moral character (post, § 1612).2 But the difficulty 
comes in applying it. If the witnesses all agree that some of the community 
thought the persons married while others thought them not married, there 
is in truth no reputation, no consensuS of opinion, and the individual opinions 
would be inadmissible as a reputation. But if, as will usually happen, the 
witnesses pro and can assert each that the general opinion in the community, 
as observed by them, was respectively affirmative and negative of marriage, 
this is not a case of divided reputation; there is or is not a genuine and uni
yersal reputation according as one C'f the other set of witnesses is belie\'ed; 
and the evidence should therefore go to the jury to determine the wit
nesses' credibility.3 The attempt to apply any technical restriction of ad
missibility based on didsion of reputation Seems therefore to be futile and 
unwise.4 

(3) The reputation, assuming it to exist in definite form, may equally be 
a negative one, i.e. a reputation that certain persons living together are not 
married." 

§ 1604. Sufficiency of Reputation-Evidence, distinguished. Whether repu
tation is admissible at all, is the only question with which the Hearsay rule 
is concerned. But there are other rules which concern the sufficiency of 
admissible evidence, rules of Quantity; and one of these declares repu
tation, or reputation together with habit, is insufficient at common law in 
prosecutions for bigamy and actions for criminal conversat·Utn. The testimony 

2 1915. Peery ~. Peery, 27 Colo. App. 533. marriage was admitted; but the Chancellor de-
150 Pac. 329; 1875. Barnum ~. Barnum, 42 clared tbat. reputation after certain "stories 
Md. 251, 297 (" where reputation in such case were sct afloat" was .. not legal evidence to re
is divided, it amounts to no evidence at all") ; but the presumption " ... as it was not a part of 
1877, Jones v. Jones. 48 Md. 391, 403 (Barnum the 'res gest:c'''; this is a confusion of 
~. Barnum affirmed); 1921, O'Leary v. Law- thought. but at any rate does not declare the 
renee. 138 Md. 147, 113 Atl. 638 (preceding reputation inadmissible). 
cases approved); 1899, Williams ~. Herrick, Contra: 1885, Northrop v. Knowles, 52 
21 R. I. 401. 43 Atl. 1036 (must be general Conn. 522 (title depending on legitimacy; 
and uniform); 1908, Weidenhoft ~. Primm, after proof i>y certificate of marriage. repu-
16 Wyo. 340, 94 Pac. 453 (Barnum v. Barnum, tatiou of the relation as adulterous was ex-
Md., approved). eluded; perhaps allowable, in proof by re-

I This seems to have been the view taken in putation, to ~how divided reputation in 
the following cases: 1883, Powers ". Charms- disprooO; 1882, Badger ~. Badger. 88 N. Y. 
bury. 35 La. An. 630, 634; 1894, Jackson v. 546, 554, semble (reputation of non-marriage 
Jackson, 80 Md. 176, 30 At!. 752. of the man among persons with whom he Ii\'e~ 

• The rule should rather be that a divided as a bachelor, concealing his connection with 
reputation, though admissible, is insufficient for the woman, held inadmissible; to be ad-
proof: 1902, Hemioway v. Miller. 87 Minn. missible "it does not and cannot go beyond 
123. 91 N. W. 428; 1916, Svendsen's Estate, the range of knowledge of the cohabitation "). 
37 S. D. 353, 158 N. W. 410. Undecided: 1859. Hill v. Hill's Adm'r. 32 

• 1874, Lyle~. Ellwood, L. R. 19 Eq. 98. 106; Pa. 511 (dower; reputation that claimant 
1918. Gorden v. Gorden. 283 III. 182. 119 had been "called in her neighborhood" Mrs. 
N. E. 312 (legitimacy and inheritance>; 1868. W .. not Mrs. H .• excluded, as here being only 
Boone v. PW'nell, 28 Md. 607, 629; 1842, Re individual declarations; general question 
Taylor, 9 Paige N. Y. 611, (reputation of non- reserved). 
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of an eye-witness is indispensahle, i.e. the oral testimony of a bystander or 
th(! celebrant or a party to the marriage or the hearsay testimony of a certir
ica te or register entry. These rules, which form a special class hy them
seh'es, are elsewhere dealt with (po.yt, §§ 2082-2086). 

§ 1605. Reputation of Other Facts of Family History (Race-Ancestry, 
Legiltirnacy, Relationship, Birth, Death, etc.). May not neighborhood
repu :ation be often sufHcientl~' trustworthy to be received in evidence of 
certa.~n other facts of family history likely to be notoriously cam'assed Ilnd 
hence to become known with a sufficient degree of accuracy? 1 

In (~ommunitie:s of more priIniti·.:e conditions where social life continues 
stable amid constant and fixed surroundings, the neighborhood-reputation 
is unquestionably of some value. Such was formerly the almost unh'ersal 
state o~ things in England, on the Continent, and in the United States. 
Such is still the state of things in rural communities almost everywhere (ex
cept in Ilewly-settled r~gions), notabl~' in the small towns. That it has ceased 
to exist i 1. the metropolitan communities does not indicate that neighborhood
reputation, wherc it arises, is less trustworthy; it merel~' indicates that amid 
the gregarious individualism and domiciliary mutations of the metropolitan 
horde no .Ieighborhood-reputation is likel~' to exist. l\Ioreo\'er, the frequent 
migration: in American domestic life have in one respect made reputation
evidence e' 'en more necessary than in stable communities as a source of knowl
edge; for in countless families the only means of knowledge for them of the 
career of tl-eir migrated members is the reports brought back, at times, of 
the fate or t )rtune reputed to have o\'ertaken them in the distant community 
where they ~ook up a new home. In the typical cases coming before the 
courts, wherl', for example, one who was in California with ,John Doe, who 
emigrated fro:n New England in 1850, testifies that Doe was comnlOnly re
puted in Sandy Gulch to hUye been killed in a brawl and to have been then 
and there buriei, does not this serve to support belief? If it is the fear of 
imposition that stands in the way, would it not be equally possible to pro
cure some perjurer to come from California and tell upon the stand a con
cocted story about the death of Doe as witnessed b~' him? It is not a question 
of absolute proof; it is a question of the admissibility of a single piece of evi~ 
dence, which mayor may not prove to be sufficient. It seems finical to 
exclude from all consideration whatever, in a legal investigation, a class 
of evidence which is not only much relied upon in practical affairs, but is also 
sufficiently within the general principle of two exceptions (Reputation and 
Family History) to the Hearsay rule. 

Such evidence was once in England considered orthodox enough; 2 and its 
§ 1605. 1 Distinguish the use of declara- Lindsay's Trial, 14 How. St. Tr. 987, 996; 

tions by individuals (friends and intimates) 1717, Francia's Trial. 15 How. St. Tr. 897, 962. 
7Wt beirl{} Jamily-relations, under the Family So also for time oJ !lirt": 1649, Duke of 
History Exception (ante. § H87). Hamilton's Trial, 4 How. St. Tr. 1155, 1170 

• It was always admitted to show place oJ (" common report" admitted that defendant 
tnrth, as fixing nationality: 1696. Vaughan's was a 'postnatus', i.e. born after the accession 
Trial, 13 How. St. Tr. 485, 509. 512, 515; 1704, of James I of England). TlIe practice prob-
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use has been vindicated, on grounds of policy and of principle, by many Amer
ican Courts, as admissible in certain classes of cases: 

• 

1821, MILLS, J., in Birney v. Hann, 3 A. K. Marsh. 326: "From the sayings ot the 
parents or members of the family, Courts progressed at last to the admission of th( gen
eral recognition or reputation of the heirship by others. It is admitted that it is dLncult 
to lay down any preci~ rule on this subject. The kinds of evidence which are calc'llated 
to prove the consanguinity or affinity of one person to another are various, and a I may 
be proper after a lapse of time. . .. Lapse of time, or distance of place, may furnish g:ounds 
for greater latitude and admit tradition, reputation, and recognition of a neighb ,rhood, 
or the use of documents, records, and inscriptions, which may disclose the conne'cion by 
blood or marriage to him from whom a right is claimed." 

1834, CATRON, C. J., in Flower8 v. l/aralson, 6 Yerg. 496: "Reputation of peJigree is 
the result of the pUblic mind, founded upon actual knowledge of the whole conlmunity; 
and experience and knowledge in the naturp. and habits of man teach the unerring certainty 
of the public knowledge and conclusion in relation to family history. Indivi( uals may 
fail in their investigations of particular facts; but where marriages, births, a Id deaths 
are the facts to be learned, human curiosity saves us the trouble and expense )f proving 
the occurrences by witnesses present or by the hearsay of those who were, or of the family 
connexion. No individual investigations or testimony can generally be equal :n certainty 
to the curious' scrutiny; and if secrecy be attempted, public curiosity sets on foot an 
anxious search for the truth. General reputation of such facts is not only conpetent, but 
highly credible." 

1869, LAWRENCE, J., in Ringltome v. Keener, 49 III. 4il (admitting testim(ny of friends 
that "his death was announced in the newspapers and he was spoken of by his acquaint
ances as dead"): "In a population as unstable as ours, and comprising so many persons 
whose kindred are in distant lands, the refusal of all evidence of reputatio'l in regard to 
death, unless the reputation came from family relatives, would sometimes r( oder the pl'Oof 
of death impossible, though there might exist no doubt of the fact, and thus Jefeat the ends 
of justice." 

1875, COOPER, C., in Carter v. ltfontgomery, 2 Tenn. Ch. 22i: "In E,.gJand.it is now 
well settled that hearsay evidence is resorted to in matters of pedigrc.! ... upon the 
ground of the interest of the declarants in knowing the connections of the family. The 
rule is consequently restricted to the declarations of deceased persons" lIO were related by 
blood or marriage to the person from whom the descent is claimed, ar.d general repute in 
the family proved by a surviving member. . .. It is obvious that while the English rule 
may be most consonant to sound principle, and may answer the ends of justice in a dense 
population and settled community, yet it scarcely suffices in a sparsely inhabited country 
with a migratory and rapidly changing population. It would be utterly inadequate in 
matters relating to a slave popUlation, where the family is not legally ;:oecognized, and, for 
the same reason, to the settlement of the rights of iIIegitimates. Where would the negro 
have been in suits for freedom, after a few years, on a change of domicile by the master, 
with the presumption of slavery against them by reason of color, if the English rule had 
been rigidly adhered to? . .• Under our decisions so much of the testimony in this case, 
based upon hearsay or reputation, as relates to the pedigree of James M. Garrett is admis
sible, whether it comes from members of the family or third persons, to be weighed ac
cording to the sources of infonnatioD, the opportunities of witnesses, and the surrounding 
circumstances." , 

ably continued till the 18005: 1792, Grolle. 
J .• in Morewood o. Wood. 14 East 330, note: 
.. I remember the case of a pedigree tried at 
Winchester. where there was a strong rep uta-

tion throughout all the country one way. and 
A great number of persona were examined to 
't " 1 • 
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This sanction of neighborhood-reputation has not been universal. It is illus
trated in many rulings; but there is still in many other Courts an entire re
fusal to accept it. There are certain classes of facts for which it is entirely 
appropriate; there are others for which it may not be. 'fhe matter is one 
in which it should be left to the discretion of the trial Court to admit such 
a reputation wherever the meagreness of other evidence, or the difficulty of 
obtaining it, renders it desirable to accept that which is offered. 

On no one point is there a general agreement in the rulings. They may 
be grouped according as they deal with the admissibility of reputation as evi
dence of legitimacy or the opposite; 3 of l'elatiollship, to a family or to an in
dividual ; 4 or of birth {; or of death or its place or time; 6 or of race-ancestry (i.e. 

• ENGLAND: 1743. Craig demo Annesley r. All. 298 (reputation of child'" illegitimacy, 
Anglesea, 17 Buw. St. Tr. 1139, 1174, 1439. 'ct excluded); N. J. L. 1843. Fuller v. Saxton, 
pa.osim' (admitted); 1744, Heath's Trial, 18 20 N. J. L. 61, 66 (that G. K. was the daughter 
How. St. Tr. 1. 77 (same controversy; ex- of D. C.; reputation admitted. though not 
eluded); 1810, Banbury Peeruge Case. in App. "traced to the family"); N. C. 1898, Erwin v. 
to LeMarchant's Gardner Peerage Case, 447, Bailey. 123 N. C. 628, 31 S. E. 814 (reputation 
470, 481 (Lord Redesdale: "General reputa- to show legitimacy. excluded); Or. 1909, 
tior of legitimncy would have been evidence State v. McDonald. 55 Or. 419. 104 Pac. 967 
in favor of t..lje legitimacy of Nicholas; so (excluded); P. I. C. C. P. 1901. § 298, par. 
general reputation that there existed no issue 11 (like Cal. C. C. P. § 1870); P. R. Rev. 
of Lord Banbury was evidence aguinst such St. & C. 1911, § 1403, par. 9 (like Cal. C. 
legitimacy .•. , The reputation at home C. P. § 1870, par. 11); Tenn. 1846, Ford v. 
and abroad, the belief of relations, friends, and Ford, 7 Humph. 98 (admitted); 1875, Carter 
neighbors, was the evidence which ought to v. :'I.iontgomery, 2 Tenn. Ch. 227 (admitted; 
have been resorted to"). see quotation supra). 

CANADA: 1853, Doe~. Marr, 3 U. C. C. P. • 1899, Elder v. State, 123 Ala. 35, 26 So. 
36, 49 (inheritance and legitimacy; repute as 213 (reputation in the neighborhood to show re-
to the mother having had illicit intercourse lationship, excluded); lS99, Lamar r. Allen, 
with S., excluded). 108 Gu. 158. 33 S. E. 958 (reputation of neigh-

Ul'nTED STATES: Fed. 1825, Stegall 'V. Stegall's borhood to show relationship, excluded); Me. 
Adm'r, 2 Brockenb. 256, 263, Marshall, C. J. Pub. St. 1883. c. 27, § 49 (in actions against 
(it .. cannot be entirely disregarded ", but its liquor-seller for damage to family, general 
weight" depends on the circumstances of the reputation is admissible to show plaintiff's rela-
caie"; said of reputation to legitimacy); tionship to the intoxicated person); Mich. 
1826, Stokes fl. Dawes, 4 Mason 268, 270, Compo L. 1915, § 7050 (damage to family 
Story, J. (admitted without question); 1896, by liquor; like the Maine statute); N. Y. 
Flora fl. Anderson, 75 Fed. 217, 233 (neighbors' 1811, Jackson V. Cooley, 8 Johns. 130 (cited 
reputation as to iIIegitimute child, excluded) ; all/e, § 1487); 1919, Ash6 V. Pettiford, 177 
Cal. C. C. P. 1872, § 1870, par. 11 (quoted N. C. 132, 98 S. E. 304 (claim by Joe A. by 
anu, § 1597); 1901, Heaton's Estate, 135 collateral descent from Martha P. as being the 
Cal. 385, 67 Pac. 321 (reputation in the com- claimant's sister; "general reputation in 
munity, excluded; C. C. P. § 1870, par. 11, the community" as to the relation between 
"never Will! intended to broaden the common- J. A. and M. P., excluded); S. Dak. Rev. 
law rule upon this subject"); Ga. 1857, C. 1919, ~ 10309 (in actions for injury to 
Richardson V. Roberts, 23 Ga. 220 (reputation family by sale of intoxicating liquor, "the 
that the plaintiff's child was a bastard, etc., as general reputation of the relation of husband 
alleged in nn utterance ('harged as defamatory, nr "ife or parent and ehild" shill be 'prima 
excluded); Ind. 1881, DeHaven 'V. DeHaven, fade' c\-idence); Tcnn. 1834, Ewell r. State, 
77 Ind. 236, 239 (reputution as to paternity, 6 Yerg. Tenn. 364, 372 (admittedj. 
cxcluded) ; Ia. 1899, Watson V. Richardson, 110 • Citations 8"pra, note 2. 
Ia. 673, 80 N. W. 407 (cunent reports in the • Federal: 1831, Scott 'V. Ratliffe, 5 Pet. 
community of decenllCd that the claimant was 81, 86, 8emble (reputation admitted); IU. 
his illegitimate son, excluded; except so far as 1869, Ringhousc ~. l(eener, 49 III. 471 (ad
by statute the putative father's recognition missible; see Quotation BUPTa); Ind. T. 
in substantive law must be "notorious"); 1907, Driggers V. U. S., 7 Ind. Terr. 752, 
1914, Hays 1'. Claypool, 164 Ia. 297, 145 N. W. 104 S. W. 1166 (death of a fonner witness; not 
814 (inheritance by a recognized iIIigitimate decided); Ia. 1860, Carnes r. Crandall, 10 
child); Mass. 1862, Haddock r. R. Co., 3 In. 377 (reputation among C.'s friends and 
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whether slave or frec, whether white, negro, or Indian) ,7 or of sundry facts 
of family history.s 

§ 1606. Some: "NotorlouB" Recognition of Dlegitima.te Child by Pa.rent. " 
The Anglo-Norman traditions, which harshl~' fixed forever as ulJchangeable 
the illegitimate status of a child not born in wedlock, have been grad"ually 
abandoned in modern times.1 But the transition has been incomplete and 
unsystematic, and several novel and unrelated expedients have found a place 
in our law. One of these is the statutory rule of several States which gIves 
a lawful status (of some sort) to the" natural" child if there has been a " rec-

" 

ognition " of him by the father, but for this purpose requires that this recog-
nition be "general and notoriolls "; sometimes a writing is required in the 
alternative. Here the act of recognition, whether by conduct or by writing, 
is not merely evidential conduct (as in § 269, ante), or declarations (ante, 
§ 1492), but is an act of substantive law, provable as a' factum probandum.' 
The notoriousness is thus a part of the act; and reputation in the commun-

neighbors in Cnlifornia thnt he had died there N. C. 482, 54 S. E. 413 (reputation ns to the 
in 1851. excluded; no nuthority cited); white race of an nncestor, ndmitted; here 
1IIas3. 1885, Blaisdell v. nickum, 139 Mass. the reputntion was shown by the fact that he 
250,1 N. E. 281 (reputation of death of Q. he- had IIlways heen nllowed to vote at public 
fore marringe with E. Q., excluded; no author- elections without objection); Oklo 1912, 
ity cited); 1902. Welch V. R. Co .• 182 Mnss. 8·t. Cole V. District Bonrd. 32 Okl. 692, 123 Pnc. 
64 N. E. 695 (general repute, brought home to 426 (rl'putation of negro rare. admissible, 
the family, held admissible to prO\'e neath); 011 an issue of school rights); Tenn. 1827, 
N. J. 1917, Schnffer v. Krestovnikov, 88 N. J. Vaughnn r. Phebe. Mart. & Y. 19 (admissible. 
Eq. 192. 102 At!. 246 (neighborhood reputation to show free or slaw ancestry: leading opinion, 
that he died in the service of Russia in 190-1-0, by Crabb. J.); Va. 1806. Hudgins v. Wrights. 
ndmitted); 1918. Schaffer v. Krestovnikow. 1 Hen. & M. 134. 137. 142 (Indian anrl'stry; 
89 N. J. Eq. 549. 105 At!. 239 (reputation admissible); 1808, Pegram v. Isabell, 2 id. 205 
admitted.a"ffirming the above ruling on appeal) ; (similar). 
N. Y. 1826, Jack~on v. Etz, 5 Cow. 319 (time of • 1851, State t'. Seawell. 18 Ala.. 616 (repu-
death; admissible); 1808, Arents v. R. Co., tntion to prO\'e a party out of the Stnte, ex-
156 N. Y. 1,50 N. E. ·122 (whether M. was the eluded); 1858. Griffin t'. Wall. 32 Ala. 149," 
only surviving child of C. in 1849; reputation 160 (reputation to prove a voter's residence. 
of the neighborhood received to show the dl'ath inadmissible); 1897, Mitchell v. State. 114 Ala. 
of certain other children); Tenn. 1834, Flowers 1.22 So. 71 (the absence of II. witness from the 
v. Haralson, 6 Yerg. 496 (admissible; see jurisdiction, excluded); La. Rev. Civ. C. 
quotation supra); Tex. 1851. Primm v. Stewart, 1920, §§ 193-195 (reputation admissible; 
7 Tex. 178 (reputation that W. had died somo quoted posl, § 1606); 1898. Albion v. Maple 
years before, admitted); 1911. Wiess V. Hnll. Lake, 71 Minn. 503. 74 N. W. 282 (reputation 
Tex. Civ. App. ,135 S. W. 384 (repute a.s to the residence of II. paupflr. excluded). 
twenty years ago thnt a married woman had § 1606. I See the Rllport of the Committee 
had a child born dead. admittecl.; sensiblo on Uniform I\lcilitimacy Act (Ernst Freund. 
opinion by Reese. J.); l'1. 1890, Hurlburt v. Chairman), in the Proceedings of the National 
Hurlburt, 63 Vt. 667, 22 At!. 850, semble Conference of Commissioners on Uniform 
(reputation in Dakota as to denth of nn emi- Stnte Laws, 1920 Bnd 1021. 
grnnt, excluded); 1896, Hurlburt'S Estate. On the Continent the law has arrh'ed at a 
68 Vt. 366, 35 At!. 77 (rl'putation among friends state of systematic provision for the situation. 
and acquaintances, in the place of residence. as For the Continentnl law and the various 
to death, excluded). traditional cOlltrovcrsies arising ill it. see: 

7 Ala. 1904, Locklayer n. Locklayer, 139 Bonnier, Trnit6 des preuves, cd. Lamnude, 
Ala. 354. 35 So. 1008 (inheritance of nn al- 5th cd., 1883, §§ 203-223,547-571; Brissaud, 
leged negro) ; Ga. 1856, Bryan V. Wnlton, 20 Gil. Hist. of French Private Law (1912; Con-
480 (freedom of a person of color) ; 1 nd. 1864. tinental Legal History Series. vol. III), 
Nnve V. Williams. 22 Ind. 368 (mixed hlood; §§ 169-176. 573; Bnudry-Lacnntinerie et 
admissible); Ky. 1839, Chancellor V. Milly, aI., Traitk tMorique et pratique de droit civil. 
9 Dana 24 (colored slave ancestry; admissi. 2d cd., 1902, vol. III, "Des persounes", 
ble); N. C. 1906, Gillilaud V. Board. 141 § 671, "Recherche de la paternit~." 
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§§ 1580-1626] REPUTATION: C. MARRIAGE, ETC. § 1606 

ity would therefore seem here to be a substantive fact, not merely (as in 
§§ 1492, 1605, ante) an evidential one. The reputation is of course admissible 
under such statutes.2 

In Quebec and LCYUisiana, irilieriting the French Civil Code (which itself 
inherited a long history on the subject of filiation of illegitimate and natural 

. children), and in the PhilipPine.'! and Porto Rico, which follow the Spanish 
Code, the act of "recognition" b~' the father, and its relation to other meth
ods of filiation and the aJlowable ways of evidencing them, involve a special 
history and group of principles; and the precedents in those jurisdictions 
can hardly be of service elsewhere.3 

2 California: 1896. BlythI!' t". A)TI!'S, 96 
Cal. 58-t (authoritil!'s reviewl!'d); Iowa: 1899. 
Watson P. Richardson, 1I0 In. 673. 80 N. W. 
407 (cited more Cully ante, § 1605); 1901, 
Alston p. Alst{)n, 114 Ia. 29, 86 N. W. 55; 
1914, Robertson v. Campb211, 168 la. 47. 
147 N. W. 301 (iIIl!'gitimate child's claim to 
an inheritance; the neighborhood rl!'putl!' as 
to paternity, admitted); 1916, Luc(' t". Tomp
kins. 177 la. 168, 158 N. W. 535 (partition; 
on the issue of plaintiff's being a legitimate 
son, .. general and notorious" recognition by 
the putative lather suffices); 1918, McKel\ar 
v. Harkins, 183 la. 1030. 166 N. W. 1061 
(descent of lands; under Code § 3385, pro
viding that iIIegitimates inherit if the Cather's 
recognition has been .. general and notorious, 
or else in writing", a judgment entry of bas
tardy. followed by the defendant's signatUre 
of assent to an adoption by third persons. was 
held on the Cacts to be a recognition in wdting) ; 
Kansas: 1916, Record r. Ellis. 97 Kan. 762. 
156 Pac. 711 (inherit:mce: Gen. St. 1905. 
§ 2956. requiring .. general and notorious" 
recognition, applied); 1921. Muir r. Camp
be1l. 110 Kan. 110, 202 Pac. 844 (inheritance; 
under Gen. St. 1915. § 3845. providing that 
the recognition of a natural child must be 
either general and notorious or in writing, 
an entry on the docket of a justice of the 
peace in a bastardy proceeding is sufficient); 
1922. Weber P. Gardner. 110 Kan. 295. 203 
Pac. 705 (p&ternal recognition of an illegiti
mate son, held general and notorious under 
G. S. 1915. § 3845); Michigan: 1919, 
Kotzke r. Kotzke's Estate, 205 Mich. 184, 
171 N. W. 442 (the lather's .. recognition" 
must be "general". under Compo L. 1871, 
§ 4312. in effect at. the time here in issue; 
though by St. 1881, Compo L. 1915. § 11798, 
his written acknowledgment is necessary); 
Nebraska: Rev. St .. 1922. § 1228 (illegitimate 
child may be an heir if a person bas in writing 
.. acknowledged l.imself to he the Cather of 
such child "). . 

Compare the citations anle. § 269 (parents' 
conduct as evidence of legitimacy), ante, 
I 1492 (family repute as evidence of legiti
macy). and pod, I 2527 (filiation of i\legiti
mates). 

• For the proceedino 10 compd re.:ollflilion 
of an illegitimate child. see posi. § 2527; 
for the admissibility of the record 0/ ciril slatus 
(marriage. birth. death). see anle. § 1336. 
posl. § 1&14); Quebec: 1917. Canada Cement 
Co. v. Hanchuk. 37 D. L. L. 422. Que. (death 
of employee; whether certain natural children 
had been recognized by him. held to depend 
on the same rules for recognition by writing. 
etc .. as in the case of alimony, viz. Civ. C. 
§I 240. 241; elaborate examination of the 
authorities on proof of filiation. per Archam
beault. C. J.); 
Louisiana: Re". Ciy. C. 1920. n 193. 194 
(filiation of legitimate children. provable by 
the register; if the register is lost or none 
existed ... it suffices for the child to show that 
he has been constantly considered as a child 
born dUring marriage "); § 195 (this "being 
considered" includes. ,. that the individual 
has always been called by the surname of 
the Cather from whom he pretends to be born", 
that the Cather treatcd him as his child. "that 
he has been constantly acknowledged as such 
in the world; that he has been acknowledged 
as such within the Camily") ; §§ 203. 922 
(rules for filiation oC i11l!'gitimates): 1921. 
Minor ~. Young, 148 La. 610. 87 So. 472, 89 
So. 757 (inheritance; purental acknowledg
ment of an illegitimate or natural child. under 
Civ. C. n 203.922. held the exclusive method, 
per Dawkins. J., for the majority; Provosty. 
J .. diss.; the opinions elaborately examine 
the theory); 1917, Pizzicati'S' Succl'ssion. 
141 La. 645. 75 So. 498 (whether adoption by 
notorial act is valid; theories of adoption 
discussed), 1918. Lacosst's Succession. 142 
La. 673. 77 So. 497 (paternal acknOwledgment. 
and other modes of proof. (.,)nsidered); 1922, 
Taylor P. Allen. 151 La. ,91 So. 635, 
Philippine 18lar.ds: Civ. C. §§ 129-136 (rules 
Cor giving effect to parental recognition); 
19M. Mijares r. Nery, 3 P. I. 195 (Civ. C. 
§§ 129. 131 applied); 19M. Llorente D. Ro
driguez. 3 P. I. 697 (Civ, C. §§ 129, 131, held 
not applicable to a prior recognition); 1905. 
Mendosa V. Ibanez, 4 P. I. 666 (letters held 
insufficient as recognition); 1905. Benedict() 
D. De La Rama. 4 P. I. 746 (sinillar); 1905, 
Buenaventura D. Urbano, 5 P. I. I; 1907, 
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§ 1608 EXCEPTIONS TO THE HEARSAY RULE [CHAP. LUI 

D. MORAL CHARACTER (PAHTY OR WITNESS) 

§ 1608. Reputation and Actual Character, distinguished. That actual 
character is distinct from reputation of it, and the latter is merely evidence 
to prove the former, ought to be a truism. But the common use of the word 
" character" in the senses both of actual disposi.tion and of reputation has 
led to occasional obscurity of language in judicial opinions, and has thu!5 
tended to remove the emphasis from the distinction. When we argue that a 
defendant probably did not commit a forgery because his disposition was 
honest (ante, § 55), or that a witness probably is speaking falsely because he 
is mendacious in disposition (ante, § 922), we are arguing from his actual 
moral constitution, which in its turn becomes a fact to be proved; and when 
we then resort to reputation or individual opinion or particular conduct, we 
are resorting to it as evidence from which we may make some inference to 
the nature of the actual trait. The distinction has already been referred to 
elsewhere (ante, §§ 52, 920); but the following passages remind us of its im
portance: 

Siguiong v. Siguiong, 8 P. I. 5 (subsequent 
marriage is not a recognition): 1907, Capis
trano v. Fabella, 8 P. I. 135 (certificate of 
baptism. etc., is not a recognition); 1908, 
Cosio v. Pili, 10 P. 1. 72 (recognition need not be 
in express terms); 1909, Dizon ~. Ullman, 13 
P. I. 88; 1909, Conde t'. Abuyor. 13 P. I. 
249; 1912, Adriano v. De Jesus, 23 P. 1. 350 
(baptismal certificate); 1915. Enriquez' and 
Reyes' Estate, 29 P. I. 167 (Civ. C. §§ 129-
136, applied): 1915, Dalistan 'D. Armas, 32 
P. I. 648 (Civ. C. § 135 applied); 1916, 
Requejo v. Rabalo, 33 P. I. 14 (Civ. C. §§ 119-
131 applied); 
Porlo Rico: Rev. St. & C. 1911, §§ 3263-3267 
(rules for giving effect to parental recognition 
of paternity or of maternity;; 1909. Gual v. 
Bonafoux, 15 P. R. 545, 551 (applying old 
Civ. C. § 137, and Rev. Civ. C. §§ 198, 
199); 1916, Charres v. Arroyo, 16 P. R. 777; 
1911. Diaz' Estate v. Diaz' Estate, 17 P. R. 
53 (" The way to prove the filiation of children 
is by proof of the marriage of the parents 
and the birth of their children" ; bere a will's 
recitals were held inadequate); 1911, Fajardo 
1>. Tio, 17 P. R. 230; 1911, Lucero v. Vil,·s 
Heirs, 17 P. R. 141. 153; 1911, Calaf 1>. Calar, 
17 P. R. 185, 193 (when acknowledgment ia 
denied, the only evidence is "a public and 
authentic docllment showing such acknowl
edgment. or a final judgment ordering that 
such acknowledgment be made"); l!H2, 
Garcfa 11. Garzot, 18 P. R. 835, 845 (effect of 
aD acknowledgment made in ecclesiastical 

under the former Spanish system) ; 
1913. Figueroa v. Diaz. 19 P. R. 683, 691 
(Cala! 17. Cala! followed); 1913, Villamil 11. 

Romallo, 19 P. R. 832 (effect of a certain 
written acknowledgment, considered); 1913, 
Jes6s 11. Villamil's Succession, 19 P. R. 850; 

1913, Gonz~lez 1'. L6pez, 19 P. P.. 1056 (ac
knowledgment in a baptismal cl!rtificate, 
not sufficient, on a collateral issue of heirship; 
note that in a case under old Civ. C. § 137, Rev. 
Ch·. C. § IS9, the nature of an acknowledg
ment sufficient in itself to fix status for the 
purposes of any issue of litigation is more 
exacting than the evidential conduct suffi
cient to lead to a judicial decree of status 
in an action brought expressly to establish 
filiation: see the cases on the latter action. 
post, § 2527); 1916, Iturrino v. Iturrino. 
24 P. R. 439 (like Garcia v. Garzot, 8upra): 
1914, Mendez 1.'. Martinez, 21 P. R. 238, 252: 
1915, Servera v. Otero, 22 P. R. 341 (an ac
knowledgment. made in a will is effective 
since St. 1911, umending Rev. Civ. C. 
§ 193); 1916, L6pez v. L6pez, 23 P. R. 766 
(Calaf v. Calaf fo\lowed); 1917, Dupont 'D. 

Aybar, 25 P. R. 290; 1919, Rom'n v. Agosto. 
2'; P. R. 529 (mandamus for a copy of a will 
acknowledging a natural child; held that 
Buch an acknowledgment is effective under 
Civ. C. §§ 727, 731, e,'en before the testator's 
death; Wolf, J., dissenting ill all able opinion). 

Canal Zone: 1921, Panama R. Co. 1'. Cas
tilla, 5th C. C. A., 272 Fed. 656 (death of a 
minor natural son of the plaintiff woman, 
who had never acknowledged th~ child in a 
public instrument or testamentary act; the 
Panama Chil Code, in force ill tbe Canal 
Zone, contained provisions in Arts. 54-57 
similar to those of P. I. Civ. C. §§ 129-136: 
but Panama St. 1890 also provided that ac
knowledgment by a mother who is a single 
woman is presumed, .. as if they hud been 
recognized by a public instrument"; held 
that this law of 1890 was not in force in the 
Canal Zone). 
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§§ 1580-1626) REPUTATION: D. CHARACTER, ETC. § lti08 

1851, CALDWELL, J., in Bucklin v. State, 20 Oh. 23: "The term 'character', when more 
strictly applied, refers to the inherent qualities of the person, rather than to any opinion 
that may be formed or expressed of him by others; the term 'reputation' applies to the 
opinion which others may have formed and expressed of his character; so that, as has 
been remarked in some of the books, when treating on this subject, a man's character may 
really be good when his reputation is bad, and, on the other hand, his reputation may be 
good when his character is bad. But, as we have before intimated, the terms when used 
in connection with this subject are generally used in contradiction to this distinction, -
the term' general character' being used in legal signification, as it is frequently used in com
mon parlance, to express the opinion that has generally obtained of a person's character, 
the estimate the community generally has formed of it. \"11en you ask a witness, then, in 
this sense of the term, what a man's general character is for truth and veracity, he is called 
on to amwer as to what opinion is generally entertained and expressed of him by those ac
quainted with him." 

1885, DURFEE, C. ,T., in State v. Wil3on, 15 H. I. 180, 1 At!' 415: "Doubtless there 
is a distinction observed by careful \\Titers between 'character' and 'reputation'; 'charac
ter' (where the distinction is observed) signifying the reality, and 'reputation' merely what 
is reported, or understood from report, to be the reality, about a person or thing." 

1895, JORDAN, J., in Wright v. Crau:Jord.tr:ille, 142 Ind. 636, 642, 42 N. E. 227 (admit
ting specific acts to prove character); .. Counsel seemingly confuse real character that 
which is actually impressed by nature, traits, or habits upon a person with what is gen
erally termed reputed character. Reputation may be evidence of character, but it is not 
character itself. That which a person really is must be distinguished from that which he 
is reputed to be." 

1885, Mr. Richard Graut White, W.:·rcls and their uses, 9th ed., p. 99: "Character, Repu
tation. These words are not synonymes; but they are too generally used as such. . . . 
We know very little of each other's characters; but reputations are well known to us (ex
cept our own). Character, meaning first a figure or letter engraved, means secondarily 
those traits which are peculiar to any person or thing. Heputation is, or should be, the 
result of character. Character is the sum of individual qualities; reputation, what is gen
erally thought of character, so far as it is known. Character is like an inward and spiritual 
grace, of which reputation is, or should be, the outward and visible sign. . .. Sheridan 
errs in making Sir Peter Teazle say, as he leaves Lady SneerweJl's scandalous coterie, 'I 
leave my character behind me.' His reputation he left; but his character was always in 
his own keeping." 

§ 1609. :Reputation not a HFect", but Hearsay Testimony. It follows, 
since reputation is looked to merely as evidence of the character reputed, 
that the reputation is hearsay testimony; for it is the expression of an opinion 
on the part of the community, used testimonially, but uttered out of Court 
and not under cross-examination (ante, §§ 1361, 1362). It is therefore re
ceivable, if at all, as an exception to the Hearsay rule. 

It has been said, in au opinion often quoted,1 that reputation is admissible 
as a H fact", i.e. as circumstantial evidence; but this is the merest error. 

§ 1609. 1 1877, Lord. J.. in Walker 11. 

Moors, 122 Mass. 504 (dealing with a witness 
to reputation for mercantile credit; "Was 
his testimony the statement of a fact, or was 
it simply what is ordinarily designated as 
hearsay evidence? The distinction betwecn 
reputation and hearsay evidence is sometimes 
II difficult practical question. • •. General 

reputation is a fact. The mere declaration 
of one or many is hearsay. . •• The ques
tion is a simple one of fact. Is there a general 
reputation? "j. So also Pollock, C. B., in R.I>. 
Howton, 1865. Leigh &; C. 526 ("What you 
pick up of a man's reputation in the neighbor
hood in twenty years is not hearsay"). 
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§ 1609 EXCEPTIONS TO THE HEARSAY RULE [CHAP. LUI 

Reputation is testimonial evidence, i.e. the assertion of a number of persons 
used ~s the basis of an inference to the truth of the fact asserted (ante, § 25); 
and the true nature of this use cannot be obscured by calling it a " fact ": 

1815, TILGHMAN, C. J., in Com. v. Stewart, 1 S. & H. 344 (rejecting neighborhood-rep
utation-evidence as to the character of an alleged disorderly house): .. It is agreed on aU 
hands that this is not one of those cases in which hearsay eviden-:e can be admitted. But 
it is contended that the complaint of the neighborhood is a matter of lact, and therefore, 
when the witness proves the complaint, she only proves a fact \\;thin her own knowledge. 
I am not satisfied with this ingenious distinction, which gets round and avoids an important 
rule of evidence; in the same way all hearsay e\'idencc may be introduced, for it is always 
a fact that the witness hears the other person speak, and it is a fact that the words spoken 
by that person were heard by the witness." 

It is true that reputation is not always and necessarily used as hearsay, 
i.e. as a testimonial assertion. It may be a part of the very issue, as where 
the reputation of a plaintiff is in issue to determine the damages in an action 
for defamation, or where the reputation of a house of ill-fame is in issue; in 
these and similar cases (ante, § 70-79), the reputation is the fact t'} be proved, 
irrespective of the actual character reputed. Moreover, reputation may be 
evidential circumstantially, as where it is offered to show probable knowl
edge by a creditor of a debtor's insolvency or to show probable belief by a 
defendant in the violent character of the deceased on a trial for homicide; 
in these and similar cases (ante, §§ 245-261), the reputation is used merely 
as a circumstance from which it may be inferred that some other person ob
tained a knowledge or a belief. But when reputation is offered as a ground 
for inferring that the character affirmed by the reputation to exist does actu
ally exist, then what we are asked to receive is testimonial evidence, pre
cisel~' as it would be (b~' general concession) if the offer was to prove the 
extra-judicial belief and utterance of John Doe to the same character. When
ever the offer is to prove what Doe, or Doe and Roe, ·or Doe and Roe and 
five hundred others, think and say of J. S.'s character, as a mode of proving 
J. S.'s actual character, the evidence is hearsay, and must come in, if at all 
under a hearsay exception. 

§ 1610. General Theory of Use of Reputation as Evidence of Character. 
There was perhaps a time when reputation alone was not regarded as admis
sible to prove character. There certainl~' was a time when the personal 
knowledge and opinion of acquaintances was regarded as a superior source of 
evidence.1 But at an~' rate, for more than two centuries, it has been settled 
that reputation in the community is a proper source of evidence. 

(1) That there is a necessity for this kind of e"idence, according to a fun
damental principle of Hearsay exceptions (allie, § 1421), appears not merely 
from the fortuitous circumstance that the personal opinion of intimates is 
by the present law of most jurisdictions improperly held to be inadmissible 
(post, §§ 1983, 1985); but also from the settled rule that particular acts, as 

§ 1610. I P08/, § 1981. 
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§§ 1580-16261 REPUTATION: .. CHARACTER, ETC. § 1610 

evidence of character, are not to be resorted to at all against a defendant in 
a criminal case (ante, § 194) nor against a party in most civil issues (ante, 
§§ 199-212), and not against a witness except by cross-examination or by judg
ment of conviction for crime (ante, §§ 9i7-981); and furthermore from the 
probable scantiness and indefiniteness of evidence of the latter sort as com
pared with the fulness and solidity oC material represented in a reputation 
based on a person's constant and repeated exhibition of his character in con
duct as duih' obsen"ed by the communit,". The last reason has been well • • • 
set forth in the following passage: 

IS2:J, GIIlSOS, J., in Brindle v . .ll'llmille, 10 S. & R. 282,28.5 (excluding reputation to 
prove intemperance) : "That kind of depravity which renders a man unworthy of belief, and 
which is prO\"ed, not by partieular in~tances, but b~' general reputation, is of a 71UJral kind, 
and is evinced by a variety of acts and a long cour~e of general bad conduct, the particular 
instances of which (if they were not inadmissible for other reasons) could not in the nature 
of things be expected to he treasured up in the recollection of witnesses and spoken of in de
tail to enable a jury to draw their own conrlusiolls; and therefore an inference of moral 
destitutioll drawn from this source by the puhlic at large, whieh is nothing else than general 
reputation, is not secondary but the best e\"idl'nee of the fact of wilieh the nature of the casc 
i~ susceptible. But the causes of physical depravit~· of the mental faculties are susceptible 
of a particular description b~' those who have witnessed them, and are to be proved by the 
ordinary evidenee of any other fact." • 

(2) That there is, in the communit~"'s reputation, a ("irCll1Mtantial guar
antee of trll,ytwortlziness, fulfilling another fundamental requisite for Hearsay 
exceptions (allie, § 1422), is found in the same considerations already men
tioned as justif~'ing the use of reputation on matters of general interest (ante, 
§ 1583). Those considerations are that, where the subject matter is one in 
which all or many of the members of the community have an opportunity 
of acquiring information and have also an interest or motive to obtain such 
knowledge, there is likely to be such a constant, active, and intelligent dis
cussion and comparison that the resulting opinion, if a definite opinion does 
result, is likely to be fairly trustworthy. That these considerations ,apply 
to a reputation of personal character cannot be doubted. No fact is more 
open to general observation, no fact is of more legitimate interest to the com
munity as an object of knowledge, and consequently no fact is more the theme 
of general discussion, criticism, and comparison of views, than moral char
acter as exhibited in conduct. The community relies upon this reputation 
as evidence in social, commercial, and professional relations, and the law of 
Evidence relies upon it. Erskine's description of reputation is celebrated: 

1794, Mr. TholTl(UJ Erskine, arguing, in TholTl(UJ Hardy'a Trial, 24 How. St. Tr. 1079: 
"You cannot, when asking to character, ask, What has A. B. C. told you about this man's 
character? No; but, what is the general opinion concerning him? Character is the slow
spreading influence of opinion, arising from the dl'portmcnt of a man in society. As a man's 
deportment, good or bad, necessarily produces one circle without another, and so extends 
itself till it unites in one general opinion, that general opinion is allowed to be given in evi
dence." 
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No doubt reputation is often misleading; but so are all sources of evidence. 
No doubt actual character is not ascertainable by reputation beyond a few 
broad traits grossly marked, clearly exhibited, and easily observed; but the 
law does not attempt to use it beyond this point. No doubt actual character 
does not always merit the estimation which reputation puts upon it; but, 
nevertheless, there is a certain inevitablen~ss in the revelation of character 
by conduct, and a certain sureness of apprehension even in the rough popular 
judgment. Confucius said 2 in a warning to his disciples: "How can a 
man conceal his character! How can a man conceal his character I" Emer. 
son expounded it as a cardinal truth of life: II " A man passes for what he is 
worth. Very idle is all curiosity concerning other people's estimate of us; 
and all fear of remaining unknown is not less so. The world is full of judg· 
ment.days, and into every assembly that a man enters, in every action he 
attempts, he is gauged and stamped. ' What has he done? ' is a divine ques· 
tion which searches men, and transpierces every false reputation. A fop 
may sit in any chair of the world, nor be distinguished for his hour from Homer 
and Washington; but there need never be any doubt concerning the respect· 
ive ability of human beings. Human character evermore publishes itself." 
That was a keen answer of Murray, Lord Mansfield, when Mr. Cowper r~ 
marked, arguing about reputation~vidence: 4 "I have heard it said, as a 
common profligate observation of Colonel Charteris, that he would give 
twenty thousand pounds to be thought an honest man, though he would 
not give twenty farthings to be one"; upon which the great judge com· 
mented: "His money could not have been worse laid out; for he would have 
lost his good character in half an hour afterwards." 

(3) A third element, to be regarded in all Hearsay exceptions because 
required of all testimonial evidence (ante, § 1424), is that principle which 
excludes testimony not founded on adequate sources of knowledge. This 
requirement, though an independent one, is satisfied whenever the foregoing 
one is !:\atisfied; but its bearing here is particularly seen in the rule limiting 
reputation to that community in which the person resides (pvst, § 1615). 

§ 1611. Reputation, distinguished from Rumors. Reputation, being the 
community's opinion, is distinguished from mere rumor in two respects. 
On the one hand, reputation implies the definite and final formation of opin. 
ion by the community; while rumor implies merely a report that is not yet 
finally credited. On the other hand, a rumor is usually thought of as signi· 
fying a particular act or occurrence, while a reputation is predicated upon a 
general trait of character; a man's reputation, for example, may declare him, 
honest, and yet to.day a rumor may have circulated that this reputed honest 
man has defaulted yesterday in his accounts. 

The distinction in the latter aspect has already been sufficiently illustrated 
(in the passages quoted anie, § 74). The distinction in the former aspect is 
the more important one to be emphasized in the present connection: 
2 Analects, book II. 2 Essay on Spiritual Laws. 41783, Bembridge's Trial, 22 How. St. Tr. 135. 
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REPUTATION: D. CHARACTER, ETC. § 1611 

1852, BELL, J., in Dame v. Kenney, 25 N. H. 320: "People usually form their opinions 
of the characters of men from what they know of them personally and from what is said 
of them by those who have the means of knowledge and whose opinions are entitled to con
fidence .•. , [Mere rumors and reports), if numerous and repeated, too often ~ain credit, 
and the general character may, in consequen('C of that credit, be seriously affected. The 
reports themselves prove nothing as to general character. They may be entirely discredited 
and disbelieved where the party assailed is known. The point of inquiry in relation to gen
eral character is not whether a man has been attacked; but, how does he stand now, when 
rumor has spent its force upon him?" 1 

§ 1612. Reputation must be General; Divided Reputation. It is com
monly said that the reputation must be " general"; that is, the community 
as a whole must be agreed in their opinion, in order that it may be regarded 
as a reputation. If the estimates vary, and public opinion has not reached 
the stage of definite harmony, the opinion cannot yet be treated as sufficiently 
trustworthy. On the other hand, it must be impossible to exact unanimity; 
for there are always dissenters. To define precisely that quality of public 
opinion thus commonly described as " general" is therefore a difficult thing. 

The requirements of modern Courts are apparently more strict than in the 
earlier practice; and there is something to be said for the liberality of the 
latter: 

1780, MfUkall's Trial, 21 How. St. Tr. 684: "Do you know anything more of him [the 
witness Richard Ingram]?" "I have bcen in several companies where he has been men
tioned, and wherever his nome was mentioned, he was generally known by the appellation 
of Lying Dick." To another witness: "What character does he bear?" "There is a di
versity of opinions respecting him; some give him a good character, and some a very in
different one." "Which is the most prevalent of the two?" "I hear that he is a most 
notorious liar." "Is the opinion more general of his being a liar than otherwise Y" "I 
have heard them that know him a good deal say so." 

1884, CAMPBELL, C. J., in Picker,., v. Siale, 61 Miss. 566: "General reputation consists 
in what is generally thought of one by those among whom he resides and with whom he 
is ehiefly conversant. 'Common opinion'; 'that in whieh there is general concurrence'; 
'the prevailing opinion in that circle where one's character is best known'; 'what is generally 
said by those among whom he associates and by whom he is knovm'; 'common report 
among those who have the best opportunity of judging of his habits and integrity'; 'com
mon reputation among hb neighbors and acquaintances', are so many forms of ex
pression by which an effort has been made to define wherein consists general reputation." 

1895, MCSHERRY, J., in Jackson v. Jackson, 82 Md. 17,33 At!. 317: "A reputation, to 
be a provable reputation at all, must be a general reputation. It may be either one of 
two opposites; for instance, either good or bad. It cannot be intermediate, that is, 
partly one, and partly the other; for that would not be general, and there would then be 
no general reputation either way. If it is generally good or generally bad, or, as appli
cable to the case at bar, if a man and woman are generally reputed to be married, or if the 
converse is generally asserted, a general reputation, one way or the other, exists; and of 
a general reputation, and none other, the law allows evidence to be given. But, if it be not 
general, then, obviously, it does not exist as a fact, and evidence cannot be received to show 

§ 1611. 1 Accord: 1879. Haley ~. State, 63 here offered by the proaecution in rebuttal 
Ala. 86; 1855, Pleasant ~. State, 15 Ark. of a defendant's good character); 1903, Har-
6U, 653 ("rumor and belief", excluded); rison 11. Garrett. 132 N. C. 172. 43 S. E. 594; 
1877, State ~. Laxton, 76 N. C. 216 (excluded; 1846, Ford 11. Ford. 7 Humph. 101. 
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a partial, limiW, or qualified repute. The existence of a diversity of opinion is one of the 
means by which a witness may know there is a general reputation, but this means of knowl
edge, apart from the fact that there is or is not a general reputation, and as a totally inde
pendent circumstance, is not the thing to be proved." 

In applying this principle, a great variety of forms of question are to be 
found, sanctioned or disapproved, all of them involving efforts, more or less 

• 

successful, to carry out mo,e definitely the fundamental and unquestioned 
notion that the reputation must be "general." 1 There is on this subject 
often an attempt at nicety of phrase which amounts in effect to mere quib
bling, because the witness ordinarily will not appreciate the discriminations; 
such requirements of definition should be avoided as unprofitable.2 

§ 1612. I Federal: 1851, Wayne, J., in 
Gaines v. Relf, 12 How. 555 (not merely what 
some say, but the general saying); Alabama: 
1846, Sorrelle 11. Craig, 9 Ala. 539 (" what 
is generally said of the person by those among 
whom he dwells or with whom he is chiefly 
conversant "); 1848, Hadjo v. Gooden, 13 
Ala. 720, 722 (" it is not necessary to know 
all his neighbors "); 1885, Jackson 11. State, 
78 Ala. 473 (reputation" in the upper portion 
of the neighborhood ", admitted) ; 1913, 
Watson 11. State, 181 Ala. 53, 61 So. 334 ("how 
he stood with the law-abiding people", ex
cluded); Colorado: 1903, Vickers 11. People, 
31 Colo. 491, 73 Pac. 845 (testimony excluded, 
where the witness, a non-resident, had talked 
with only three persons); Illinois: 1845, 
Regnier v. Cabot, 7 III. 40 (the witness knew 
of the opinion of three persons only; ex
eluded); 1859, Crabtree 11. Kile, 21 Ill. 183 
(what is "generally said "); 1861, Crabtree Il. 
Hagenbaugh, 25 Ill. 233, 238 (what .. a ma
jority of his neighbors said "); Indiana: 
1864, Fahnestock v. State, 23 Ind. 231, 238 
(character founded on "report of his neigh
bors", excluded, as not involving the" general 
opinion of the neighborhood "); 1879, Meyncke 
II. State, 68 Ind. 404 (" the word 'general' 
is an essential requisite in an impeaching 
Question of this kind"); Kansas: 1891. 
Coates fl. Sulan, 46 Kan. 341, 26 Pac. 720 (a 
question as to the .. reputation in this com
munity", not inadmissible if properly under
stood by the witness as involving generalness, 
though the word "general" was not used); 
MaT]Jland: 1869, Vernon Il. Tucker. 30 Mil. 
456, 462 (what "several" of the neighbors 
said, excluded); M ichioan: 1856, Webber Il. 

Hanke, 4 Mich. 198 ("what people acquainted 
with him say", held improper; "what is 
generally said" is proper); 1878, Lenox fl. 

Fuller, 39 Mich. 2it (apparently approv
ing the preceding case): 1892, Sanford v. Row
ley, 93 Mich. 119, 122,52 N. W. 1119 (numer
ously signed indorsement of petition for office, 
excluded); Mississippi: 1859, Powers 11. 

Presgioves, 38 Miss. 227, 241 ("what is gener
ally said"): 1885, French ll. Sale, 63 Miss. 

386, 392, 394 (the testimony is .. Usually and 
necessarily indefinite" as to the number of 
persons; the witness must be able .. as a 
matter of conscience" to give the "common 
or general opinion ") ; N cbra..ka: 1877, 
Matthewson v. Burr, 6 Kebr. 312, 316 (not 
"what two or three persons ouly may think or 
say", but "the general estimation in which he 
is held by his neighbors and acquaintances ") ; 
New Hampshire: 1851. Hersom v. Henderson. 
23 N. H. 498, we !" Do the neighbors clllI 
him Lying Josh? ", exclu~l'd); J"orth Carolina: 
1843, State v. O'Neale. 3 Ired. 88 (inquiries liS 

to "what a majority of neighbors said ", and 
"in what estimation E. was held". excluded; 
the estimation must be general); 18·13. State 
Il. Parks, 3 Ired. 296 (the witness "had heard 
a great deal said about his character"; .. did 
not know whether a majority of those he heard 
speak of it spoke well or ill of it"; .. had heard 
a great many respectable men speak well of L's 
character, and a great many. equally respecta
hie, speak ill of it It; excluded, as not amount
ing to a general reputation); Ohio: 1853. 
French fl. Millard, 2 Oh. St. 44 (" reputation" 
means" general reputation "); South Carolina: 
1892, State v. Turner, 36 S. C. 534, 539, 15 
S. E. 602 (the reputation must be "general". 
the number of persons included depending 
largely on circumstances, in the trial Court's 
discretion): Utah: 1898, State v. Marks, 16 
Utah 204, 51 Pac. 1089 ("the word 'general' 
should alwaYB be used ", and directed to the 
reputation in the community of residence). 

It follows that, on dircct examination, the 
witness cannot be askcd to 11ame individuals 
who have spoken: 1872, State v. Perkins, 66 
N. C. 127. For allowing this on cross-exami
nation, see ante, §§ 988, lllI. 

2 1859, Bell, J., in Boon v. Wethered, 23 
Tc:(. 675, 681; 1880, Stone, J., in Sullivan v. 
State, 66 Ala. 50 C" The question of general 
character or reputation is one of difficult solu
tion to a majority of witncsses. Counsel 
should be allowed to vary the phraseology, 
or sever the constitUent parts or members of 
the sentence, so as to place the subject within 
the comprehension of the witness"). 
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§ 1613. Same: Majority need not have Spoken. The reputation, as just 
indicated, must involve the general opinion, not a partial or fragmentary one. 
Nevertheless that opinion may exist as a general one, entertained by the 
community as a whole, although no utterance by that general mass of its 
members, or even by a majority of them, has been made. In other words, a 
general reputation may by inference be believed to exist, although the utter
ances actually heard by the witness, and used as the basis of his inference, 
may be and usually are those of a representative minority only: 1 

18&1, CA~IPBELL, C. J., in Pickena v. State, 61 Miss. 567: "It was not necessary for him 
[the witness) to have heard a majority, or any given proportion, of that undefined and un
definable circle, designated as the • neighborhood' or • community', aay what they thought of 
G. • •• While a \\;tness should be cautious on this subject, and not be encouraged to tes
tify that he is acquainted with the general reputation of another unless he knows the gen
erally prevalent sentiment of those most conversant with him, he is not to be repressed by 
telling him he must know what a majority .'ay of him about whom he is called to testify. . .. 
He may have heard a sufficient number express themselves to be willing to say he knows 
the general concurrence in one view of a number great enough to be regarded as a fair index 
to the community. One may know the general reputation of Sargent S. Prentiss as a match
less orator, although he has heard a small proportion of those who felt the thrill of his un
rivalled eloquence say what they thought of him." 

§ 1614. Same: Never Bearing anything against the Person. Upon the 
same principle, the absence of utterances unfavorable to a person is a suffi
cient basis for predicating that the general opinion of him is favorable. A 
witness to good reputation may therefore testify by saying that he has never 
heard anything said against the person: 1 

§ 1613. I Accord: 1878. Robinson '1>. StatE'. Ala. 411. 90 So. 866; .-1rizona: 1915. Leonard 
16 Fla. 835 (not necessary that a majority '1>. State. 17 Ariz. 29:3. 151 Pac. 947; Cali/oJ"1lia: 
of the neighbors should have spoken on the 1902. People v. Adams. 137 Cal. 580. 70 Pac. 
subject); 1920. Girch v. State. 104 Nebr. 503. 662; Columbia (Dist.) : 1914. Fletcher '1>. U. S .• 
177 N. W. 798; 1902. Cunningham v. Under- 42 D. C. App. 53; Florida: 1910. Hinson v. 
wood. 53 C. C. A. 99. 116 Fed. 803. 810. State. 59 :Fla. 20. 52 So. 194; Georgia: 1854. 

Yet the number of occasions may indicate Taylor '1>. Smith. 16 Ga. 7; 1888. Flemister v. 
in a given case that the witness has not suffi- State. 81 Ga. 768. 771. 7 S. E. 642; 1892. 
dent knowledge (ante. § 692) of the com- Hodgkins v. State. 89 Ga. 761. 15 S. E. 6115; 
munity's opinion: 1883. Com. 1.'. Rogers. 136 1897. Powell t·. State. 101 Ga. 9. 29 S. E. 309: 
Mass. 158 (hearing the character spoken of on IllilUJUJ: 1893. Gifford '1>. People. 148 Ill. 173. 
two occasions; excluded). 35 N. E. 754; Iou·a: 1882. State 11. Nelson. 

§ 1614. 1 Accord: ENGL.~NO: 1796. Leary's 58 In. 208.12 N. W. 253; 1895. State 11. Case. 
Trial. 26 How. St. Tr. 337. 338; UNl'1'ED 96 la. 264. 65 N. W. 149; 1900. State '1>. Keenan. 
STATES: Federal: 1902. Foerster v. U. S .• 54 III la. 286. 82 N. W. 792; Kamaa: 1908. 
C. C. A. 210. 116 Fed. 860; Alabama: 1848. State v. McClellan. 79 Kan. 11. 98 Pac. 209; 
Hadjo II. Gooden. 13 Ala. 720. 722; 1853. Louisiana: 1922. State v. Emory. 151 La. • 
Dave '1>. State. 22 Ala. 23. 37 (disapproving 91 So. 659; Maine: 1908. State '1>. Lambert. 
an instruction asking for a knowledge of what 104 Me. 394. 71 Atl. 1092; MussachlUle/U: 
"the majority of the neighbors" said or 1891. Day 11. Ross. 154 Mass. 14. 27 N. E. 676 
thought; because a majority may not have (compare the l'itations in/ra); Michigan: 
expressed themselves); 1876. Childs t). State. 1878. Lenox '1>. Fuller. 39 Mich. 271; 1895. 
53 Ala. 28. 29; 1888. Hussey 11. State. 87 Conkey tl. Carpenter. 106 Mich. 1. 63 N. W. 
Ala. 129. 6 So. 420 (admitting the question 990; 1907. Smitley v. Pinch. 148 Mich. 670. 
whether he had ever heard of the defendant 112 N. W. 686; 1919. People v. Woods. 206 
having any other "difficulty" than the one in Mich. 11. 172 N. W. 384 (here the witness on 
question); 1888. Moulton '1>. State. 88 Ala. 121. cross-examination stated that he had "never 
6 So. 758; 1917. Glover 11. State. 200 Ala. heard anything said about his reputation 
384.7689.300; 1921. Massey '1>. Pentecost. 206 one way or another"; held error to strike 
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1865, R. v. Rowton, Leigh & C. 520, 535, 536; ERLE, C. J.: "The best character is that 
which is the least talked of." COCKBURN, C. J.: "Negative evidence, such as 'r ne\'er 
heard anything against the character of the man', is the most cogent evidence of a man's 
good character and reputation, because a man's character is not talked about till there is 
some fault to be found with it. It is the best evidence of his character that he is not talked 
about at all." 

1854, BENNING, J., in Taylor v. Smith, 16 Ga. 10: "Certainly the sort of silent respect 
and consideration by which one is treated and received 'ly those who know him is some 
index of what they think of him as a man of veracity; and indeed, if he is a person whom 
they think very highly of, this is about the only index. The character for truth of such 
a person is never discussed, questioned, 'spoken of.' To discuss, question, or even per
haps to speak of one's reputation for truth, is to admit that two opinions are possible on 
that point. Suppose the question were, What was the character of Washington among 
his neighbors for truth? Could the answer be anything hut this: 'I never heard it ques
tioned, discussed, spoken of; and yet I know it to have been the most exalted'?" 

But it is obvious that this form is no sufficient indication for a reputation 
of bad character.2 Moreover, so far as the answer" I never heard his char
acter discussed " implies that the witness has not had opportunities for learn
ing what the reputation was, he is not a qualified witness to reputation (on 
the principle of § 692, anie).3 
out the testimony); Minnesota: 1876, State Davis v. Franke, 33 Gratt. 425; Wesl Virginia: 
v. Lee, 22 Minn. 407, 409 (admissible, if the 1870, Lemons v. State, 4 W. Va. 755,700; 
witness has been "acquainted 'I'.;th the ac- 1907, State v. Cremeans, 62 W. Ya. 134, 57 
cused for a considerable time, under such S. E. 405; Wisccmsin: 1907, Spencer v. State, 
circumstances that he would be more or less 132 Wis. 509, 112 N. W. 462. 
likely to hear what was said about him"); Conlra: 1909, Brinsfield v. Howeth, 110 
lSS6, Bingham II. Bernard, 36 Minn. 114, 116. Me. 520, 73 At\. 289 (whether the reputation 
30 N. W. 404 (an instruction referring to this was "questioned or doubted" until now, 
as the "very best evidence", held not im- held improper, cxcept to rebut testimony to 
proper); 1921, State v. Morris. 149 Minn. bad reputation); 1877, '''alker v. Moors, 
41,182 N. W. 721; Mississippi: lSS5, French 122 Mass. 502 (a confused opinion, but ap-
II. Sale, 63 Miss. 386, 393; 1905, Sinclllir parently excluding such a form of answer); 
II. State, 87 Miss. 330, 39 So. 522; 1906, 1878, Lenox fl. Fuller, 39 Mich. 268; 1915, 
Johnson v. State, Miss. ,40 So. 324; Thayer fl. Thayer, ISS Mich. 201, 154 N. W. 
Missouri: 1878, State v. Grate, 68 Mo. 26; 32; 1867, Lyman II. Philadelphia, 56 Pa. 488, 
1893, State v. Brandenburg, 118 Mo. 181, 502,8emble. 
185,23 S. W. 1080; Montana: 1898, State v. Z 1884. Pickens v. State, 61 Miss. 563, 567, 
Shafer, 22 Mont. 17, 55 Pac. 520; 1902, semble: ISS5, French v. Sale, 63 id. 386,393; 
Matu5Cvitz v. Hughes, 26 Mont. 212, 66 Pac. 1921, State II. Hulbert, Mo. ,228 S. W. 
939, 68 Pac. 467; Nebraska: 1877, Matthew- 499 (murder; police officer's testimony to 
son II. Burr, 6 Nebr. 312, 317; Nevada: 1880, defendant's repute, based Dot on bearing any 
State II. Pearce, 15 Ne .... ISS, 190; New Hamp.. one talk but on observing defendant as fre
shire: 1900. State v. Saidell, 70 N. H. 174,46 quenting dives, hold inadmissible; this iI
AU. 1083; New Mexico: 1921, State II. lustrates again the childish absurdity of the 
Douthitt, 26 N. M. 532, 195 Pac. 879; New rule of § 1983, pOBt, excluding perspnal opinion 
York: 1839, People v. Davis, 21 Wend. 315; based on observation). 
1907, People v. Yan Gaasbeck, 189 N. Y. 408, a In Com. II. Lawler, 12 All. Mass. 585 
82 N. E. 718 (following R. tI. Rowton, 8upra); (1866), the question, "Have you heard his 
Norlh Carolina: 1873, State v. Speight, 69 chal'acter called in question?" was excluded 
N. C. 72, 75, semble; Ohio: 1860, Gandolfo v. merely because the witness seemed to know 
State, 11 Oh. St. 114, 117; Oklahoma: 1922, nothing of the reputation. 
Phillips 11. State, Okl. Cr. • 203 Pac. 902 The following ca5C erroneously applies 
(murder; witness could only recall one per- here the rule of § 692 anle: 1921, Prevatt v. 
son who had spoken; allowed); PenTl8yl- State, 82 Fla. 284, 89 So. 807 (murder; "Have 
ronia: 1850, Morss v. Palmer, 15 Pa. 51, 57; you ever heard anything said against hi~ 
1898, Milliken v. Long, 188 Pa. 411, 41 At\. reputation in the community?" excluded, 
540; Texas:· 1859, Boon v. Weathered, 23 because the witness was not asked first if he 
Tex. 675, 681; Utah: 1916, State v. Barretta, knew the reputation; though the witnel!8 
47 Utah 479, 155 Pac. 343; Virginia: 1880. had known the defendant). 
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§ 1615. Reputation mUl\t be in Neighborhood of Residence. That discus
sion and comparison which contribute to the complete estimate and lead to 
the general consensus (ante, ~ 1610) must in the beginning obtain its data 
from the experience of those W.l10 have had direct contact with the person in 
question; and it is these data 01 pE'rsonal observation which are indispensable 
as a foundation of the final reputation. Such experience of observed instances 
is to be found only among those with whom the person ordinarily associates, 
- that is, among the members of the community in which he lives and acts: 

1887. BRACE, J., in Waddingham v. lIlIlett, 92 1\10. 533, 5. S. W. 27: "[The v.itness to 
reputation] must be able to state what is generally said of the person by tho~ among whom 
he dwells, or v.ith whom he is chiefly conversant, not by those among or v.ith whom he may 
have sojourned for a brief period, and who have had neither time nor opportunity to test 
his conduct, acts, or declarations, or to form a correct estimate of either. A man's clJar
neter i!l to be judged by the general tenor and current of his life, and not by a mere episode 
in it." 

Accordingly, it is commonly said that the place or community of which the 
reputation is predicated must be the "neighborhood" where he has "re
sided." 1 The phrasings and definitions of this community and of the time of 

§ 1615. I Alabama: 1921. Charley v. State, 
204 Ala. 687. 87 So. 177; Florida: 1904. 
Alford v. State. 47 Ha. 1. 36 So. 436 (reputa
tion in different places. admitted); Georgia: 
1852. Boswell t. Blackman. 12 Ga. 593 (repu
tation in a county. i.c. a district larger than 
the mere neighborhood, admitted); Indiana: 
1863, Aurora v. Cobb. 21 Ind. 510 ("friends 
and neighbors"); 1877. Rawles v. State. 56 
Ind. 441 (limiting it definitely to the neigh
borhood of lesidence; not accepting it from 
"the neighborhood where she is best known ") ; 
1879. Smock ~. Pierson. 68 Ind. 405 (" neigh
borhood where he resides ") ; I oua: 1887. 
Hanners v. McClelland. 74 Ia. 322, 37 N. W. 
389 (in a town near by, admitted); 1904. 
Douglass ~. Ague. 125 Ia. 67. 99 N. W. 550 
(reputation in places of brief residence. ad
mitted on the iacts); KamaB: 1895. State 
v. Brown. 55 Kan. 766. 42 Pac. 363 (a twenty
four hours' stay in a place. held sufficient to 
found a reputation for unchastity; .. there is 
no fixed time within which l1. reputation may 
be gained; .•. she may ha\'e gained con
siderable noteriety in twenty-four hours ") ; 
KenllUky: 1859. Henderson v. Haynes. 2 
Mete. Ky. 342. 348 ("those among whom he 
dwelIs or with whom he is conversant"); 1895. 
Combs v. Com .• 97 Ky. 24, 29 S. W. 734 (in a 
county where he did not reside. excluded); 
Louisiana: 1889, State fl. Johnson. 41 La. An. 
574. 7 So. 670 (" general reputation". held 
improper. without the addition" in the neigh
borhood in which he lived "); M Cl88aclmseU8 : 
1921. Com. v. Porter. 237 Mass. 1. 129 N. E. 
298 (defendant's reputation only in tbe town 
of the witness' father-in-law. the employer 
of defendant, held inadmissible) ; 18.59. 

Powers v. Presgro\,es. 38 Miss. 227. 241 (the 
reputation must be .. where he is best known" • 
.. by those among whom he dwells or with 
whom he is chiefly conversant". but no definite 
limits to that neighborhood :)an be set); 1885. 
French v. Sale. 63 Miss. 386. 392. 394 (the tel!
timony is .. usually and necessarily indefinite" 
as to the dimensions of the neighborhood; the 
witness must be able to say .. lIB a matter of 
conscience that he knows the common or gen
eral opinion of the community or neighborhood 
011 the subject"); Mi8SOUri: 1874. Warlick 11. 

Peterson. 58 Mo. 408. 416 (must be at place 
of residence); 1887. Waddingham v. Hulett. 

• 92 Mo. 533, 5 S. W. 27 (reputation at a 
place where the person visited 3 months. 
etc.. excluded); 1893. State 11. Petit. 119 
Mo. 410. 414. 24 S. W. 1014 (reputation 
where the deceased had lived only 8 
or. 9 months, held receivable in trial Court's 
discretion); 1899. State 11. McLaughlin, 149 
Mo. 19. 50 S. W. 315 (residence for 6 or 8 
months, sufficient); 1900. State Il. Cushen
belty. 157 Mo. 168.56 S. W. 737 (reputation 
where he resided only a few weeks. alIowed on 
the facts); New Hamp3hire: 1860, Kelley 
v. Proctor. 41 N. H. 140, 146 (the question 
"Are you acquainted with F.'s reputation for 
truth in the vicinity or neighborhood where 
he resides?" was urged by counsel as the proper 
form; Sargent, J.: "No doubt the foxm 
of the question as insisted on by the defendant 
is substantially correct; .•• but a man's 
neighborhood extends for these purposee a9 
far as he is weIl known. as far as people are 
acquainted with him and his character"; and 
the question. "Are you acquainted with F.'s 
reputation for truth ?'~ was held I'ufficient); 
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sojourn vary considerably; but nothing should turn upon precise words; and 
the general idea may be with sufficient correctness phrased in various forms. 

§ 1616. Same: Reputation in a Commercial or other Group, not the Place 
of Residence. In a community where the ordinary person's home is under 
the same roof as his store or workshop, or where the stores, workshops, 
offices, and homes are all collected within a small village or town group, and 
one's working associates arc equally the neighbors of one's home, there is but 
one community for the purpose of forming public opinion, and there is but 
a single capacity in which the ordinary person can exhibit his character to 
the community. In other words, he can there have but one reputation. 
But in the conditions of life to..day, especially in large cities, a man may have 
one reputation in the suburb of his residence and another in the commercial 
or industrial circles of his place of work; or he may have one reputation in 
his place of technical domicile in New York and another in the region of the 
mines of Michigan or the steel-mills of Ohio where his investments call 
him for supervision for portions of time. There may be distinct circles 
of persons, each circle having no relation to the other, and yet each having 
a reputation based on constant and intimate personal observation of 
the ruan. 

There is no reason why the law should not recognize this. The traditional 
phrase about "neighborhood" reputation was appropriate to the conditions 
of the time; but it should not be taken as imposing arbitrary limitations not 
appropriate in other times. 'Alia tempora, alii mores.' What the law, then 
as now, desired was a trustworthy reputation; if that'is to be found among 
a circle of persons other than the circle of dwellers about a sleeping-place, 
it should be received. This modern application of the traditional principle 
was foreshadowed in the following exposition of one of the greatest American 
judges: 

1855, LmrPKTN, J., in Keener v. State, 18 Ga. 221 (murder in a brothel, by a railway
conductor): "We distinctly repudiate the doctrine that a man may not have different 
general characters, adapted to different circumstances and localities, that is, a character 
for rail-cars and a character for the brothel, a character for the chUl"f'h and one for the 
street, a character when drunk and a character when sober. . .. A schoolmaster is in
dicted for an assault and battery upon one of his pupils; he defends himself under his 
acknowledged right to inflict moderate correction; the charge puts in issue the character 
of the teacher for violence; and where, pray, would you go to ascertain that character, ' 
among his fellow-men. or in the school-room? There can be but one response to this 
question. An officer in the army or navy is tried for cruelty to a soldier or sailor; what 

Ohv,: 1862, Griffin 11. State, 14 Oh. St. 63 (ex- community where he lives or is best known") ; 
eluding a reputation in a town 26 miles from Vermont: 1915, State 11. Gomez, 89 Vt. 490, 
the defendant's home, in a community "not 96 At!. 190 (assault to kill: accused's reputa
ha"ing the moans of forming from personal tion at M .• where he lived prior to going to 
acquaintance an intelligent judgment on the W., the near-by place of the assault, where 
subject"); SOUllt Dakota: 1905, State 11. he had been for a few weeks only, admitted); 
Cambron, 20 S. D. 282, 105 N. W. 241 (rule Washington: 1896. State 11. Cushing, 14 Wash. 
applied to a house of ill-fame); Teras: 1859, 527. 45 Pac. 145 (reputation in a town a few 
Boon II. Weathered. 23 Tex. 675, 686 (" in the miles from the witneBB' home, admitted). 
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has his reputation in the community generally to do "ith the trait of character involved 
in the issue? It is in the barracks and on board the man-of-war that we look for what we 
wish to learn." 

1903, FISH, J., in Atlamic &:B. R. Co. v. Reynolds, 117 Ga. 47, 43 S. E. 456: "Asthe 
general reputation of a man is usually formed in the· neighborhood where he s..,ends most 
of his time, and most frequently comes in social and business contact with his fellow-men, 
it is usual to limit the inquiry as to a witness' general character to his general reputation 
in the neighborhood where he lives; that is, where he has his home. We do not think, 
however, there is any hard and fast rule which requires this to be done in every possible 
case. The very reason for so limiting the inquiry generally. may be a good reason for 
allowing more latitude in an exceptional case. The reason for so limiting the inquiry gen
erally, as already indicated, is that the place in which to ascertain a man's true reputation 
is the place where people generally have had the best opportunities of forming a correct 
estimate of his character. It is obvious that this may not, in every instance, be the neigh
borhood where a man's home is situated .. " We apprehend that there may be cases in 
which a person has established no general reputation ill the immediate neighborhood of 
his home, but has established such a reputation elsewhere. This may arise from the fact 
that his home is located in one place and his daily business or work is carried on in an
other, in which latter place he spends nearly all of his time, and hence is well known to 
people generally, while he rarely comes in social or business contact with people, outside of 
his family circle, in the neighborhood of his home." 

The judicial rulings on this class of questions show frequently a defiance of 
common sense. "The rules of evidence," said Lord Ellenborough,l "must 
expand according to the exigencies of society." It is to be hoped that the 
due expansion will here be found.2 

§ 1616. I 1812. Pritt t>. Fairclough. 3 Camp. .. it is a general character and often the only 
305. character which the slave has"); Califomia: 

• The cases on both sides are as follows; 1883. People v. lHarkham. 64 Cal. 157. 16:3. 
hardly a one of the exclusionary rulings can 30 Pac. 620 (oo general reputation" among thc 
be defended: police-officers of a certain town. excluded; 

ENGLAND: 1664. Turner's Trial. 6 How. reputation must be "amongst his neighbors" 
St. Tr. 565. 607 (robbery; defendant's rep- (:r" amongst those who have had opportuni
utation "upon the Exchange" asked for). ties of ascertaining his reputation as generally 

UNITED STATES: Federal: 1897. Williams estimated"); 1906. People v. Lamar. 148 
v. U. S .• 168. U. S. 382.18 Sup. 92 (extortion Cal. 564. 83 Pac. 993 ("A man may 
by & custom-house officer; the defendant's different characters. or different reputations. 
bad reputation "in the Custom House". ex- adapted to different localities"; here. in sa
eluded. because it prevailed only "among loons) ; Columbia (Dillt.): 1916. Gerber r. 
the limited number of people employed in a Probey. 44 D. C. App. 392. 407 (sale of auto
particular public building"; this is not an en- mobiles; both parties were in the trade. the 
lightened ruling; the place where a reputation plaintiff living in Detroit. Mich.; a wit
would be best founded is the place of daily ness living in Martinsburg. Va .• who knew 
employment) ; 1905. Southern Pac. Co. t7. plaintiff's reputation among manufacturers. 
Hetzer. 135 Fed. 272. 285. 68 C. C. A. 26 excluded; unsound); Delaware: 1901. Gior
(reputation of a fellow-servant engineer. among dano v. Brandywine Granite Co .• 3 Pennewill 
conductors and brakemen. and not including Del. 423. 52 At!. 332 (reputation among fel
"enginccrs and others acquainted with him". low-workmen. allowed to be shown by their 
excluded); 1909. Pittsburgh R. Co. t>. Thomas. expressed refusal to work with him because 
3d C. C. A .• 114 Fed. 591 (repute of a motor- incompetent; sensible opinion; Lore. C. J .. 
man among fellow-employees. admitted; "rep- diss.); Gecrgia: 1903. Atlantic &: B. R. Co. 
utation in a special employment or calling is v. Reynolds. 111 Ga. 41. 43 S. E. 456 (reputa
competently proved indeed. is best proved tion "up and down the W. A. L. Railroad. 
- as it exist8 among those of the same call- where he worked." admitted; quoted 8'Upra) : 
ins"); Alabama: 1860. Mose v. State. 36 Indiana: 1890, Sage v. State. 121 Ind. 15. 
Ala. 211. 229 (8 family of eight or ten whites 27. 26 N. E. 667 (reputation in H. at a time 
and about fifty blacks; the reputation of a when the witness had been seven years con
sla\'e therein. admitted. because In such cases fined in jail at I.. excluded); Louiriana: 1818. 
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§ 1617. Time of Reputation; (1) Reputation before the Time in Issue. A 
reputation to character must ordinarily be thought of as contemporary with 
the character, i.e. as predicating the person, then existing in the communit~·, 
to possess a certain trait. There is thus no objection, so far as concerns the 
reputation-element, to 11sing a prior reputation, for example, of Doe, in 
1895, for peaceableness as evidential in a charge of murder in 1900; for the 
reputation in 1895 predicates the trait as then existing, and does not pretend 
to predicate anything as to 1900; and the real question to be met is a ques
tion of relevanc~', namely, whether the existence of the trait in 1895 is evi
dence of its existence in 1900. That it is evidential for that purpose is 
unquestionable (ante, §§ 60, 191, 927). The judicial views thereon have 
already been considered in dealing with Witness' Character in Impeach
ment (ante, § 928). 

§ 1618. Same: (2) Reputation after the Time in Issue. '''11ere the repu
tation offered is of a time 8ubsequent to the time of the act in issue, the objec
tion is of I.t different sort, and involves directly the trustworthiness of the 
reputation-evidence. 

There is here no difficulty from the point of view of the relevancy of charac
ter; a man's trait or disposition a month or a year after a certain date is as 
evidential of his trait on that date as his nature a month or a year before 
that date; because character is a more or less permanent quality and we may 
make inferences from it either forward or backward (ante, §§ 60, 921). As
suming, then, that we could ascertain the actual disposition (for example) of 
Doe one year after the time of a murder charged, there is no objection to 
using it as a basis for inferring his disposition a year before. But can we 
State ~. Clifton, 30 La. An. 951 (reputation 
for honesty in the defendant's boarding.house, 
excluded); Maine: 1908, State v. Lambert, 
104 Me. 394, 71 At!. 1092 (reputation in a town 
where "numerous business dealings" had been 
had. admitted, approving the abo .... e teltt); 
Maryland: 1902. Bonaparte 1>. Thayer. 95 
Md. 548, 52 At!. 496 (reputation for veracity 
"aUlong his business associates", excluded); 
Min7te8ota: 1920, St.ate 11. Rogers, 145 Minn. 
303. 177 N. W. 358 (keeping a house of iII
fame; repute as heard from persons who" had 
places of business in that loeality and were 
there every day, but lived elsewhere". admit
ted); New Jersey: 1904, State v. Brady, 71 
N. J. L. 360, 59 At!. 6 (rape; the accused's 
repute for chastity and morality" among his 
fellow-workmen". excluded); New York: 
1876, ThoUlas r. People, 67 N. v. 224 (reputa
tion in prison, admitted; ,. there was a large 
cOIDlllunity there, and a man can have a gen
eral character there as well as elsewhere ") ; 
1897, Youngs ~. R. Co .• 154 N. Y. 7611, 49 
N. E. 1106,77 Hun. 612 (reputation among fel
low-employees, not received to show the fact 
of incompetency); 1898, Park 11. R. Co., 155 
N. Y. 215, 49 N. E. 674 (same); North Caro
lina: 1903, Lamb 11. Littman. 132 N. C. 978, 

44 S. E. 646 (reputation of a bos.~. for incom
petence, among mill hands, admitted; but 
this was a fellow-servant ease); Pcnmylvania: 
1877, Snyder v. Com., 85 Pa. 519, 522 (the 
complaints of the defendant's ehildren about 
his cruelty to them, held not equivalent to 
a reputation); Utah: 1900, State ~. Hilberg, 
22 Utah 27, 61 Pac. 215 (reputation" in that 
precinct", exciuded; unsound); Wuconsin: 
1910, Moering ~. Falk Co., 141 Wis. 294, 124 
N. W. 402 (reputation of a (ellow-servant for 
recklessness among those acquainted with 
his work, admitted). 

In the following two cases, trial instructions 
too long to be quoted. dealing with a reputa
tion among criminals, gamblers, etc.. were 
passed upon: 1896, Smith 11. U. S., 161 U. S. 
85, 16 Sup. 483; Brown v. U. S., 164 U. S. 
221, 17 Sup. 33; the rulings of the majority 
opinion are possibly correct in theory; but 
in so far as they disapproved the well-worded 
instructions of Mr. J. Parker, one of our great
est American trial judges, they are lamentable 
quibbles; compare § 21, ante. 

Distinguish the use of an employee's repL'
lation to show the employer's knowledge of in
co7llpeteRce (ante, § 249). 
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assume that it is his real disposition or trait, one year later, which is before us? 
Is his reputation, as obtaining one year later, then a trustworthy index to 
his actual character? This question may be answered differently for a party 
and for a witness. . 

(a) W~ere the desired character is that of a party for example, the de
fendant in a criminal charge, the prosecutrix in a rape charge, or the plaintiff 
in a statutory action for seduction it is obvious that after the charge has 
become a matter of public discussion, and partisan feeling on either side has 
had an opportunity to produce an effect, a false reputation is likely to be 
created, a reputation based perhaps in part upon rumors about the very 
act charged or upon interested utterances of either party. The safeguards 
of trustworthiness are here lacking: 

1863, BATTLE, J., in State ..... John~on, Winston 151: "Upon principle. it ought to be 
confined to the time when the charge was first made. A different rule will expose the de
fendant to the greater danger of ha .... ing his character ruined or badly damaged by the arts 
of a popular or artful prosecutor, stimulated to activity by the hope of thus making his 
prosecution successful. Evidence of character is of the nature of hearsay; and the gen
eral rule in relation to that kind of testimony is that it ~hall not be received if the hearsay 
be 'post litem motam.'''' . 

1882, HINES, J., in White v. Com., 80 Ky. 486: "The only reason for stopping the in
quiry at either point [time of discovery or time of arrest] is that the probabilities of inno
cence derived from previous good character may not be destroyed or embarrassed by the 
fact that the offence under ccnsideration has been committed ... , After the dis::ovcry 
that an offence has been committed, a previous good ch.uacter may be destroyed ana. a 
bad one crcatr..-d by discussion of the circumstances connected with the offence, as well 
before as after the formal charge by legal proceeding is had." 

Accordingly, it is generally agreed that a reputation at any time after a 
charge published, or other controversy begun, is not admissible. l But, since 
the above reasoning is directed against the risk of an unduly hostile reputa-

§ 1618. I Federal: 1898, Spurr r. U. S., (murder; "general moral reputation" of the 
31 C. C. A. 202, 87 Fed. 701 (defendant's repu- accused. at the time of trial admitted, thus 
tation since the time of the act charged, ex- not confining it to the time prior to the killing, 
eluded); Alabama: 1871. Brown v. State. 46 when it is offered to impeach him as a witness. 
Ala. 175. 184 (of defendant, after the time Of on the principle of § 923. ante; Whi.te r. Com. 
t.hl) alleged crime. p.xcluded): 1896. White r. and Allen v. Com. distinguished as still in 
State, 111 Ala. 92. 21 So. 330 (defendant's force for the case of a defendant not taking 
character while in jail. excluded: the time the stand; the \\itness distinction said to have 
must be at or before the crime charged); blen" first announced by this Court" in 
1904. Gordon fl. State. 140 Ala. 29. 36 So. 1009 Hourigan fl. Com .• 89 Ky. 305. 12 S. W. 550; 
(reputation of the deceased after the killing. the distinction is BOund enough in theory but 
excluded); Indiana: 1910. In re Darrow, 175 it leads obviously to a quibble); Michigan: 
Ind. 44, 92 N. E. 369 (disbarment; offer of 1873, People v. Brewer. 27 Mich. 133, 135 
good character, not limited to the time be- (seduction; the woman's reput.ation 'post 
fore the alleged offence. excluded); Iotca: litem '. eXcluded); 1913, People v. HUff. 137 
1915, State v. Rowell, 172 Ia. 208, 154 N. W. Mich. 620. 139 N. W. 1033 (larceny; cross-
488 (reputation after the time of the alleged examination of a good-character witness t<:> 
crime. excluded); KenL'ucky: 1882. White matters after the date of the act charged. cx-
1>. Com .• 80 Ky. 485 (bad reputation ofadefend- eluded); Missouri: 1905. State v. Day. 188 
ent. limited to the time before discovery of Mo. 359. 87 S. W. 465 (Pi'osecutrix in rape un-
the offence charged); 1909. Allen 1>. Com., der age; reputation prior to the trial but after 
134 Ky. 110. 119 S. W. 795 (defendant's repu- birth of the child. excluded); New Hampshire: 
tation after the act charged. excluded); 1914. 11561. State 1>. Forschner. 43 N. H. 89. 90 
Combs 1>. Com .• 160 :Ky. 386. 169 S. W. 879 (rape; bad rp,putation of the prosecutrix for 
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§ 1618 EXCEPTIONS TO THE HEARSAY RULE [CHAP. LIII 

tion, it would seem that a party might properly be allowed to invoke in his 
favor a good reputation' post litem motam'. 

(b) In the case of a witness, the conditions above pointed out do not 
usually affect his reputation, because his conduct is not the subject of the 
controversy. :\Ioreover, although a witness may sometimes be so related to 
the controversy or to the parties as to have suffered in consequence from 
partisan feeling, yet the situation hardly requires as a general rule a limi-
tation to reputation 'ante litem motam'. Accordingly, the reputation of a 
witness even up to the time of testifying, is generally regarded as admis
sible.2 

chastity, as formed since the time of the al- ing, as commonly the descent from virtue to 
leged rape, excluded, as "inducing attempts to crime is gradual"). 
destroy the character of a prosecutrix in order For the exclusion of reputation after pub-
to defeat the prosecution "); New Jersey: lication of a de/amatory charoe, offered to miti-
1900, Statu v. Spra~ue, 64 N. J. L. 419, 45 gate damnges in an netion for defamation, 
At!. 788 (rape-nssault; defendant's bad repu- see ante, § 74 . 

• 
tlltion for violence after the time of arrest, or • 1899, Thrawley r. State, 153 Ind. 371>, 55 
of commission of the offence the opinion N. E, 95 (bad reputntion of defendant's wife 
not clearly distinguishing ,inadmissible; at time of trial, admissible, even though af-
the rule not to apply to the reputation of a fected by the ehnrge against defendant); 
witness or of a defendant as witness); Nurth It!78, Fisher D. Conway, 21 Knn. 18,25 (hold-
Carolina: 1877, State r. Laxton, 76 N. C. 216, ing that the basing of the reputation upon ru-
218 (of defendant, after charge made, excluded) ; mors circulated by enemies, etc .. goes merely 
Ohio: 1851, Cincinnati F, &; M. Ins. Co. v. to the weight of the evidence); 1&58, Ma8k v. 
May, 20 Oh. 22·1 (of a pilot, confined to the State, 36 Miss. 77, 89 (testimony to bad repu-
time before the accident in issue); 1870, tation admitted, though the witness b!lJ never 
Wroe 1:. State, 20 Oh. St. 472 (of defendant, heard it called in question till niter the present 
after the time of the offence, excluded); Rhode dispute): 1838, State ~. Howard, 9 N. H. 486 
18/and: 1893, State v. Kenyon, 18 R. I. 217, (although a concerted attempt to injure the 
223, 26 At!. 199 (reputation of deceased for witness' reputation was alleged to have been 
quarrelsomeness, since his death, excluded); made by the opponent): 1881, Dollner v. 
South Carolina: 1900, State 11. Taylor, 57 Lintz, 84 N. Y. 669 (reputation at the time of 
S. C. 483, 35 S. E. 729 (prosecutrix in rape; trial, admissible to show reputation at tho time 
reputation after the date charged, excluded) ; the deposition waf! takenj; 1897, Smith v. 
South Dakota: 1897, State v, King, 9 S. D. Hine, 179 Pa. 203, 36 At!. 222 (that the repu-
628, 70 S. W. 1046 (seduction; reputation tation is founded on partisnn opinions goes to 
after accusation made, excluded); Tenneaaee: weight only); 1900, Fossett r. State, 41 Tex. 
1895, Lea v. State, 94 Tenn. 495, 29 S. W. 900 Cr. 400, 55 S. W. 497: 1868, Stirling Il. St()r-
(of defendant, after charge made, excluded); ling, 41 Vt. 80, 96 (bastardy: complainant's 
1906, Powers t!. State, 117 Tenn. 363, 97 reputation since controversy begun, admit-
S. W. 815 (defendant's repute after the homi- ted) : 1882, Amidon 1'. Hosley, 54 Vt. 25 
cide, excluded; but here the rule was erro- (holding, conversely, that a person offering 
neouely applied to forbid cross-examination of his witness' good character may confine his 
a good-character witness as to reports of vio- inquiry to the time before suit begun). 
lent cond'.1et; this was admissible on the prin- Contra: 1908, State v. Blackburn, 136 
ciple of § 988, ante); Te%lUI: 1922, Polk I). Ia. 743. 114 N. W. 531 (rape under age; the 
Stat(), Tex. Cr. ,238 S. W. 934 (seduc- prosecutrix' repute at time of trial, admitted: 
tion: complainant's reputation for unchll8tity unsound); 1864, Reid r. Reid, 17 N. J. EQ. 
alter date of seduction, excluded); Vermont: 101 (opinions obtained by un sgent sent to 
1006, State I). Biseome, 78 Vt. 485, 63 Atl. the neighborhood to make inquiries); 187{1, 
877 (assault: excluded, but no authority is Johnson v. Brown, 51 Tex. 65, 76 (reputation 
cited and the reasoning is confused); Virginia: arising from the very will-contest before the 
1819, Cart()r 11. Com" 2 Va, Cas. 169 (of de- court, \!xcluded). Compare the cases ante, 
fandant, after charge made, excluded); Weat § 692, excluding testimony by one sent to a 
Viruinia: 1906. State 11. Barrick, 60 W. Va. neighborhood to investigate reputation; in 
576, 55 S. E. 652 (prosecutrix in rapt!; repu- part they proceed upon this ground. 
tation after the alleged offence, inadmissible). In general, a reputation may be stated to 

Contra, but missing the point: 18311, Com. have been good up to a certain time, and then 
D. Sacket, 22 Pick. Mass, 369 (" it may be of bad thereafter: 1858, Quinsigamond Bank 
little weight, but etill it will have some bear- I), Hobbs, 11 Gray 252, 257. 
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(c) Where the witness is also the party, it would seem that the rule 
applicable to parties should be applied usually to his case. 3 

§ 1619. Other Principles affecting Reputation, discriminated (Character in 
Issue, Witness' Knowledge of Reputation, Belief on Oath). (1) That reputa
tion is distinct from character has already bcen noted (ante, § 1608). Hence, 
where" character" is in ·i.ssue upon the pleadinga, it is important to observe 
whether by the nature of the case it is the actual character or the reputation 
that is in issue. If the latter, dlen reputation is provable as a fact in issue; 
if the former, then reputation, though not in issue, is admissible under the 
present exception as evidence of the actual character. The classes of cases 
involving such questions have already been examined (ante, §§ 70-80, 
202-212). 

(2) The u'itness who testifies to reputation must, like other witnesses, 
have had opportunities to acquire per,Yonal lmotcledge of the fact to which 
he testifies. Hence it is commonly said that he must be a resident of the 
neighborhood or otherwise so placed as to be acquainted with the reputation; 
this principle has already been examined (ante, § 692). 

(3) A witness to reputation may on crosa-e.mmination be teated, like other 
witnesses, as to th,e sources of his knowledge; whether he may be asked 
what persons he has heard speak unfavoral>l~', or be otherwise so tested, rests 
on principles already examined (ante, §§ 988, 1111). 

(4) '''llether a witness testifying that he would not believe another upon oath 
may base the belief upon the other's reputation, is dealt with elsewhere, under 
the Opinion rule (post, § 1980), in treating of personal opinion to character. 

§ 1620. Kind of Character; (1) Chastity; (2) House of m-fame; (3) Com
mon Offender; megal S&le of Liquor or Drugs. That species of character of 
which reputation is strictly and properly a trustworthy evidence is moral 
character, i.e. traits of permanent moral constitution, such as peaceableness, 
honesty, veracity, and the like, or their opposites. But obviously the lim! 
between those personal qualities which are properly provable by reputation 

'1898, State v. Marks, 16 L'tah 204, 15 this subtle and perhaps con ect quiddity had pre-
Pac. 1089 (not after time of offence, .. or at sum ably not the lea~ appreciable effect on the 
least", time of arrest; here applied to a de- jury's state of persuasion; why should Supreme 
fendant as witness); 1922, Mohler p. Com., Courts spend their mental vigor and the State's 
-Va. ,111 S. E. 454 (murder; accused's tirue doing something which they like the 
reputation for veracity at the timc of trial Roman augurs must in private candor regard 
admissible against him asa witness, cven though 35 a vain thing?); 1889, Com. v. Hourigan, 89 
affected by gossip since the date of the crime; Ky. 313, 12 S. W. 550; 1916, State D. Murray, 
otherwise, for his reputation for general peace- 139 La. 280, 71 So. 510 (assault; accused's 
able character). good reputation after the event, excluded; 

Contra: 1916, Smith v. State, 197 Ala. distinguishing State P. Anderson, 135 La. 326); 
193, 72 So. 316 (murder; defendant's good 1921. State I). Dolliver. ISO Minn. 155, 184 
character since confinement in jail. and her N. W. 848 (carnal knowledge ofafemaleunder 
appointment as a jail trusty, esciuded); age; defendant's good reputation to include 
1917, Parker v. Newman, 200 Ala. 103, 75 the period !('.!!owing arrest, held inadmissi
So. 479 (alienation of affections; to rebut de- ble); 1900, State ~. Sprague, N. J., aupra. 
fendant's good character evidence, plaintiff was note 1; 1896, Moore 1>. State, 96 Tenn. 209, 
allowed to introduce defendant's bad gen- 33 S. W. 1046; 1900 .. Renfro 1>. State, 42 Tes. 
eral repute "up to the time of the occurrence". Cr. 393, 56 S. W. 1013. Compare the cases 
but thereafter only her bad veracity character: cited supra, n. 1. 
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and those which are not is a difficult one to draw; it cannot be definitely 
fixed by way of deduction from principle. The considerations of principle 
(noted ante, § H)10) still leave it arguable in some classes of eases whether 
reputation is a proper source of proof within the general scope of the principle. 

(1) As to cha.9tify or its opposite, no doubt has ever arisen, except in a 
single and peculiar action. In the statutory action or prosecution for seduc
tion of a woman of " previollsly chaste character", the question first arises 
whether this" character" is actual charact('r or reputation. Assuming the 
former view to be tnken, then, although actual character is the fact in issue, 
there is no reason why reputation should not he admissible, as in all other 
issues, to prove the chaste or unchaste charaeter.1 But in some jurisdictions 
the Court's adoption of the 'dew that' actual dlaract('r is the fact in isslle 
has led it erroneously to exclude reputation as cddcncl' of that character.2 
It may be added that reputation is of course not admissible to prove a spe
cific act of fornication} or a condition of preglul/lr..lJ.4 

(2) On a charge of keeping (], !w/(Ne tif ·ill-fallle or a dl:~()rderl,IJ hmw:, the 
same distinction between actual character and reputation sen'l'S to soh-e the 
difficult:.·. (a) So far as the offence ilH'ol\'cs in the issue the NII~1 (if per
sons resorting fo if, it is possible to lI1ainttlin that l'ither their reputation or 
their actual eharaeter is the faet in issue; if the fOl'mer, then those persons' 
reputation is of course admissible as heing in issue; 5 if the lattel', then their 
reputation is Ildmissible under the present exception as evidence of their per
sonal moral character, and upon this point, naturally, no douht has ever 

§ 1620. I 1906. Ex parte Vandiner. ·1 
Cal. App. 650. SS Pac. !I!l3; 1893, SUIte I'. 

Lenihan. 8S Ia. 6iO. lli3. 56 N. W. !!9:! (good 
rcpute, admitted in rebutt:tl); 1905. State r. 
Hummcr. 1:.l8 Ia. 505. 104 ~. W. i22 (reputa
tion. admi$sible in rebuttal, but only for 
chastity and not for gc-ncral moral character) ; 
1892, State v. Lockcrh;.·, 50 ~Iinn. 31l3, .52 N. 
W. 958 (admissiblc .. in "0rroboration" of the 
complaining witness); 1.,,>")7. Curron r. State. 
74 Miss. 6S8. 22 So. ;.'n.; (where chlL'tity is 
essential. in a chargc oi beduction. reputation 
is evide.nce of actual chaatity); 1906. State 
v. Taylor. :.l67 Mo. 41. 183 S. W. 299 (citing 
with appro"al thc text abo"e): 1918, State 
v. Cook, Mo. ,207 S. W. 831 (carnal 
knowledgc of a chaste female under age: good 
reputation admitted: carcful opinion by Faris, 
J., citing with approval the text above): 
1906, State 17. Connor, 142 N. G. 700. 55 S. E. 
787 (criminal clopement with a married woman 
of virtuous character: the woman's virtuous 
character admittcd); 1910. State v. Mallonee. 
154 N. C.200, 69S. E. 786: 1912. State v. Meistcr 
60 Or. 469, 120 Pac. 406 (reputation sdmissible 
after evidence by sJl'.lCific unchastc acts). 

• ."la. 1888, HuSECY ~. Stbte, 86 Ala. 34. 
36. 5 So. 484; lao 1871. State ~. Shean. 32 
Ia. 88. 02 (because actual chastity is required. 
reputation is excluded, either of unchastity 
or chastity. its use aa hearsay to prove thc a.c-

tllal character being i,::norl'd; hilt then. to 
,Ii,;pro\'c the commissi'lIl of acts flf lcwdne~8 
charged. the actual character i" dedarcd 
relcvant. and reputation i~ receivcd to prO\'e 
it: a paradoxiC'al ruling); 1890. Statc r. Rein
heimer. 109 III. 624. 80 ~. W. 669 (unchaste 
repute. ('xciuderl) ; Mo. IS!l8. Statc ~. Sum
mar. 143 Mo. 220. 45 S. W. 254 (bad r~pute 
cxcluded. because by statute ch(L~tity was im
material); .Vcbr. 1!l0';. Woodruff 1'. State. 72 
Nehr. 815, 101 ~. W. 1114; X. r. 1863. 
Kenyon ~. Statc. !!6 ~. Y. 203. 208 (" It co~id 
/lot have been intended to suhstitute reputa
tion for character in thi~ its primary and true 
sensc"; hut Baleon •• J .. disa.); Oklo 1911, 
Hast r. Terr .• 5 Ok!. Cr. 102, 114 Pac. 261: 
TVa .• h. 1911. St.'lte Workman. 66 Wa~h. 292. 
119 Pac. 751 (statutory rape; hut the reputa
tion should be confined to the purpose of dis
crediting the witness, Chadwick, J .. diss.). 

For this difference of statutes and their in
terpretation. see more fully ante. § 205. 

• 1822. Treat r. Browning. 4 Conn. 408. 
414 (fornication and the having a bastard 
child): 1839. Ovcrstreet r. State. 3 How. Miss. 
328 (charge of fornication). 

• 1835, Boies r. McAllister. 12 Me. 308. 
• The cases are collectcd ante. §§ 78. 204: 

some of the statutes cited inf~a.lI. 7. make this 
provision 111Bo. 
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arisen. (b) So far as the habitual usc or " character " of the house itself is 
concerned, the same question again arises, whether the fact in issue is the 
" fame", i.e. reputation of it, or the actual habit and character of it. If we 
accept the former view (and here much depends on the statutor~' wording), 
then reputation is of course adr.lissible as being in issue.s But if we take 
the latter ,"iew, then, the actual use a;ld character of the house becoming the 
issue, the question arises whether reputation is admissible under the present 
exception to proyc it. The subject of the reputation is not an indiddual's 
moral trait, and therefore is without the ordinar~' scope of the present excep
tion. Xevcrthcless, having regard to the circumstances from whieh such a 
reputation arises, and the difIicult~· of obtaining other e\'idence in the ordi
llary wa~' from unimpeaehable witnesses, it seems unquestionable that repu
·tation should be admitted as trustworthy and necessary evidence.7 

• The cases are collectcd an/c, § 7ti. ill·fame: on injunction proccedings. "general 
'11dmit/"d: <:'~SADA: 19W, H. r. Sand~, rl'IJutllt.ion of the pluce" is udmissible): Gear-

28 D. L. H. 3i5, Alta. (keeping a common (Jia: IS85, Hngun t'. State, 76 Ga, 82: 1919, 
bawdy.hou"",: reputation not .ufficient with- Wilkes r. Stat<o, 23 Ga. AIJP. 7'2i, !l9 S. E. 390 
out other c\'idcn('c); 1901. He Fong Yuk, 8 (but reputation alone is not enough): Idaho: 
ilr. C. 118, 120 (depurtation of a prostitute; Com}p. St. 1919, § i046 (ill actions to abate n 
rcpututioli of the house in which thl:! womall "lIIoral nuisullce ", .. general reputation of 
formerly Ii\'ed, ndmissible) ; the building or place" or its inmates llnd .. those 

t;SITEI> SThn:s: Fcde-ral: 1919. Anzine re"orting thereto", is admissible): Illinois: 
t'. 1:. S .. 9th C. C. A., 200 Fed. 827 (keeping n St. 1915. June 22, p. :nl, § 2 (abatement of 
house of ill-fnme. under U. S. St. 1917, May prostitution nuisance; "genernl reputation 
18, § 13; gelleral reputation of the house, of such building or apartment. or of such place, 
admitted>; Inl. Hunter r. C. S., 4th C. C. A.. of the inmates thereof, and of those resorting 
272 Fed. 235. 241 (kl'eping a bawdy-house thereto" i~ admissible); Iou'a: Compo Code 
within 5 miles of tl military post. under St. § 8i95, Cude 1097. § 4944 (on a charge of keep-
HII 7. May 18. § 1:3; reputation of the house, ing II houfIC of ill-fame, the prosecution may 
admissible); Alaska: CaInI'. L, 1913, § 2008 introduce" general rep'Jtation of such house 
(keepinli: n house of ill-fume; "common fame a8 so kept" to show its character): Code 1919. 
~hall be competlmt e\;dence "); St. 1919, (!. § 1030 (nuisnnce by prostitution: "general 
20, § .( (enjoining a house of prostitution; reputation of the place", admissible): 1904, 
"common fllme shlill be competent evidence State r. Steen, 125 In. 307, 101 N. W. 96 
in support of the complaint"); Arizona: (statute applieJ); 1910, State V. Burns, 145 
Hev. St. 1913, Civ. C. § 4342 (maintaining Ia. 588, 124 N. W. 600 (living as a prostitute 
house of prostitution; .. general reputation of in a house of iII·fame; repute of the house, 
the place", admissible); P. C. § 308 (keeping admitted, on the analogy of Code § 4944): 
a house of prostitution, etc.; .. the general 1916, State v. Gardner, 174 In. 748. 156 N. W. 
reputation of the house and of the persons frc- 747 (resorting to a house of iIl·fame for pur-
quenting the same", to be ndmiBsible): Ark- poscs of prostitution: general reputation of 
kalUlCUl: 1919, Batesville ~. Smythe, 138 the house, ndmitted; nothing said about any 
Ark. 2711. 211 S. W. 140 (keeping a house of statute); Kan.,as: 1918, State r. Fleeman, 102 
prostitution; repute of the house. admitk'<l) ; Kan. 6;0, 1 il Pal'. 618 (maintaining a place 
California: 1899. Demartini D. Anderson, 127 of prostitution; reputation admitted): Ken-
Cal. 33, 59 Pac. Wi (lease for a house of pros- lucky: 1913, King v. Com .• 154 Ky. 829, 159 
titution: reputation of the house, admitted) : S. W. 593 (maintaining a common public 
1920, People r, Bay Side Land Co.. Cal. nuisance, viz. a bawdy-house: repute admit-
App. ,191 Pac. 994 (St. 1913, p. 20, Hed- ted. but not sufficient as the sole evidence: 
light Abatement Act, admitting "general the opinion doel:! not notice the statutory dis-
reputation of the place", applied); Colorado: tinctions on which the rule depends): LouiBi-
Compo L. 1921, § 6234 (abatement of a house ana: St. 1918, June 27. No, 47, § 7 (abate-
of prostitution: "general reputation of the ment of prostitution nuisancc; "general re-
place or of its hllbitu(,s". admissible): Colum- putation of the building, structure, land. or 
bia (Dis/,): Code 1919, p, 412, U. S, St. 1914, other place, or of the defendant, or of the oecu-
Feb. 7 (abatement of house of prostitution: pants thereof or habitual visitors" is admissi-
""cneral reputation of the place," admissible); ble. "and judgment may be based on the li:en-
Ccnemcticut: Gen. St. 1918, § 2707 (house of ('ral reputation 80 provcn"); Maine: Rev. 
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(3) The offence of being a common thief, or a common gambler, or otheI: . 
common offender, or of keeping a common nuisance, e.g. a place for illegal 
St. 1916, e. 126, § 20 (pandering and pimping: 175 N. C. 804, 95 S. E. 478 (keeping a bawdy-
.. general reputation or common fame" ad- house; reputation of the house, admitted, 
missible to prove a house one of prostitution, under Peil's Revisal § 3353A); N orlh Dakota: 
ete.); St. 1919, c. 112 (prostitution; pander- St. 1919, Mar. 7, c. 190, § 3 (pl'ostitution 
iog, etc.; .. reputation of any place, structure, offences;" testimony of a prior conviction 
or building, and of the person or persor.s who or testimony concerning the reputation of 
frequent the snme", admissible); .Maryland: any place, structure, or building, and of the 
Ann. Code 1914, Art. 27, § 19 (keeping a bawdy person or persons who reside in or frequent 
house; .. gcnernl reputation of the house", the same, and of the defendant shall be ad
admissible); Michiuan: Compo L. 1915, miB~iblc); Ohio: St. 1913, p. 180, Gen. Code 
§ 7783 (nuisance of house of assignation, ete.; Ann. 1921, § 13031-11 (in pandering cases • 
.. general reputation of the place", admissible) ; "general reputation of a house as a house of 
Minnesota: 1896, Egan ~. Gordon, 65 Minn. prostitution or assignation" is competent); 
60S, 6S M. W. 103 (in an action to recover § 13031-14 (keeping a house for prostitution, 
rent); 1Ilonlana: 1895, State v. Hendricks, etc.; "reputation of any place, structure, or 
15 Mont. 194, 39 Pac. 94 (provided there is building and of the person or persons who re
corroboration by facts of such use); N ebra.ska: side in or frcquent the same and of the de
Rev. St. 1922, § 9769 (enjoining a nuisance fendant" is admissible); § 6200 (usa of liquor 
of house of prostitution; .. general reputation in house of ill-fame; sufficient to prove that 
of the place", admissible); Nerada: Rev. L. the "building or place is generally reputed in 
1912, § 6513 (keeping house of ill-fame; "gen- the neighborhood" etc.); Ok14homa: 1913, 
eral reputation", admissible as to the house Patterson~. State, 9 Oklo Cr. 564, 132 Pac. 
and the woman); New Hampshire: St. 1919, 693; 1913, Putman V. State, 9 Oklo Cr. 535, 
Mar. 28, C. 95, § 5 (abatement of prosecution 132 Pac. 916 (weighty opinion by Furman, 
nuisance; "general reputation of the place, or J.); 1919, Francis V. State, 16 Oklo Cr. App. 
an admission or finding of guilt of any person 543, 185 Pac. 126 (reputation admissible, 
under the criminallnws against prostitution ", but not alone sufficient); Oregon: Laws 1920, 
admissible to prove the nuisance); Nelli § 2090 (bawdy-house; "common fame shall 
Mexico: St. 1921, C. 69, § 3 (prostitution; be competent evidence"); Rhode Island: 
"reputation of any place, structure, or building, Gen. L. 1909, C. 108, § 3 (common nuisance 
and of the person or persons who reside in or by keeping a place for prostitution, gaming, 
frequent the same [and] of the defendant !hall liquor-selling, etc.; "the notorious character 
be admissible in support of the charge ") ; of any such premises, or the notoriously bad or 
St. 1921, C. 90, § 4 (injunction against keeping intemperate character of persons visiting the 
II house of prostitution; "evidence of general same", admissible); Soulh Carolina: 1838, 
reputation of the place ", admissible); Nelli State~. McDowell, Dudley 345, 350 (" In II 

York: St. 1914, e. 365 (injllnction to suppress case in which character is its very gist, I am 
house of ill-fame as a nllisance; amending willing to make that which everybody says the 
St. 1909, C. 49; inserting a new § 343d; "evi- evidence"); C. C. P. 1922, § 470 (abatement 
dence of the common fame and general repu- of prostitution nuisance; .. general reputation 
tation of the place, of the inmates thereof, or of of the place", admissible); South Dakota: 
those resorting thereto, shall be competent e,i- Rev. C. 1919, § 3893 (to show the character of 
dence to prove the existence of the nuisance") ; a house of ill-fame, "evidence of the general 
C. Cr. P. 1881, § SS9 a, as added by St. 1919, reputation of the house" is admissible); 1905, 
c. 502 (pandering and prostitution; "reputa- State v. Cambron, 20 S. D. 282, 105 N. W. 241 
tion of the place wherein the offense occuned (the statute does not exclude other proper 
or of persons who frequent or reside thcrein" evidence); Tennessee: Shannon's Code 1916, 
is admissible); North Carolina: Con. St. § 5164 a 9 (in proceedings against a nuisance 
1919, § 4347 (on trials for keeping a bawdy- of prostitution, liquor-selling, gaming, ete., 
house, etc., .. evidence of the general reputa- .. general reputation of the place" is admil!Si
tion or character of the house shall be admissi- ble); Texas: 1908. Joliff V. State, 63 Tex. Cr. 
ble and competent; and evidence of the lewd, 61, 109 S. W. 176 (disorderly house for illegal 
dissolute, and boisterous conversation of the sale of liquor; reputation IJ.dmitted; David
inmates and frequenters, while in and around eon, P. J., diss.); Viruinia: 1922, Wilson ~. 
the house, shall be 'prime. facie' evidence of Com., Va. ,111 S. E. 96 (keeping a 
the bad character of the inmates and fre- house of ill-fame; of course, proof of repute is 
quenters and of the disorderly character of not required); Washinglon: 1912, State ~. 
the housc"); § 4360 (pandering, pimping, Stone, 66 Wash. 625, 120 Pac. 76 (placing a 
etc.; reputation of "any place, structure, or female in a house of prostitution); Wash. 
building", and of "the person or persons who St. 1913, C. 127, p. 391, § 3, R. &; B. Code 
reside in or frequent the same, and of the de- 1909, § 946-3 (houses of prostitution, ete.; 
felldant", is admissible); 1918, State v. Price, "evidence of the general rcputation of the 
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sale of liquor or drugs, is one which by some Courts, sometimes under statute, 
has been regarded as provable by reputation;8 but perhaps the notion here 

place shall be admissible for the purpose of 
proving the existence of said nuisance ") ; . 
Wisconsin: Stnts. 1919, § 4581 (1 (in prosecu
tions for keeping n house of ill-fame, etc., 
"common or general reputation" is admissi
ble). 

Excluded: 1833, U. S. ~. Jourdine, 4 Cr. 
C. C. 338, overruling U. S. to. Grey, 1826, 2 
{;r. C. C. 675: 1876, Wooster to. State, 55 Ala. 
221; 1903, Rnmseyv. Smith, 138Ala. 333, 35 So. 
325 (sale of a pinno to a plaintiff for use in a 
house of prostitution; reputation not admitted 
to show the chnracter of the house); 1846, 
Caldwell 1>. State, 17 Conn. 467, 472; 1900, 
Hownrd ~. People, 27 Colo. 396, 61 Pac. 595 
(keeping a house of ill-fame; petition of citi
zens to city council, inadmissible as constitut
ing reputation); 1916, Stnte 1>. Hunter, 173 
Ia. 638, 155 N. W. 961 (prosecution under a 
city ordinance for keeping a disorderly house, 
in particular, for allowing unmarried persons 
to resort there, ete.; held that Code § 4944, 
admitting reputation on the trial of an indict
ment for keeping a house of ill-fame, did not 
authorize reputation as evidence hcre; noth
ing said about common-law principles; this 
is the kind of ruling that makes law regarded 
with repulsion and distrust by unsophisticated 
citizens); 1898, Shaffer ~. State, 87 Md. 124, 
39 A tl. 313 (keeping a disorderly house; its 
reputation inadmissible, until St. 1892, c. 
522): 1885, Handy ~. State, 63 Miss. 208; 
1864, State 1>. Foley, 45 N. H. 466; 1863, 
Kenyon ~. State, 26 N. Y. 203, 209 ("The 
general rule is that hearsay evidence is incom
petent to establish any specific fact which is 
in its nature susceptible of being proved by 
the witnesses who speak from their own knowl
edge"); 1897, Nelson ~. Terr., 5 Oklo 512, 49 
Pac. 920; 1815, Com. 1>. Stewart, 1 S. & R. 
Pa. 342; 1895, State 1>. Plant, 67 Vt. 454, 32 
Atl. 237; 1917, State to. Guyer, 91 Vt. 290, 
100 Atl. 113; 1894, Barker ~. Com., 90 Va. 
820, 20 S. E. 776. 

Undecided: 1905, State tl. Harris, 14 N. D. 
501, 105 N. W. 621. 

So, also, excluding reputation of the de
fendant hiTlUlelf lUI keeper (compare the csee! 
cited ante, § 78, note 3): 1833, U. S. v. Jour
dine, 4 Cr. C. C. 338; U. S. v. Warner, ib. 
342: 1858, State fl. Hand, 7 Ia. 411. 

It may be noted that in these CIU!CS it is 
not always easy to detarmine whether the 
Court proceeds upon the present principle 
or that of § 78, ante. 

For reputation as evidence of ownerBhip 
of such a house, see ante, § 1587, n. 8, and 
POBt, § 1626. 

Compare the holding unconstitutional 
a statute which makes reputation concltUilJe 
(ante, §§ 1354-1356), 

"Accord: Alabama: St. 1909, No. 193, 
Spec. Soss. p. 183, Aug. 25, § 5 (" general 
reputa.tion of being gamblers, admissible in 
trial for gaming offences); Florida: Rev. G. 
S. 1919, § 5432 (keeping opium den; "general 
reputation" admissible to prove" the character 
of any building, structure, or shelter as an 
opium den"): Indiana: 1901, Kisscl II. 

Lewis, 156 Ind. 233, 59 N. E. 478 (disorderly 
beer-garden as a nuisance: reputation a-i
mitted, I>artly as affecting the depreciation 
of the value of plaintiff's premises); Iov:a: 
Code 1897, § 5003, Compo Code § 8865 (" gen
eral reputation" of a place. admissible for 
prosecution to show the character of the place 
on a charge of keeping an opium resort); 
Maryland: 1878, World v. State, 50 Md. 49, 
54 (reputation admissible under St. 1864, c. 
3S, to show a defendant to be a "common 
thief"; and though the reputs tion must be 
shown to exist within the statutory period, 
reputation before that time is relevant to show 
it); Ncbra8ka: Rev. St. 1922, § 3263 (liquor 
nuiSllnce; "general reputation of the place" 
is admissible) ; North Carolina: 1921, State 
11. McNeill, 182 N. C. 855, 109 S. E. 84 (keep. 
ing liquor for sale; general reputation of the 
"place" as to selling whisky, admitted in 
corroboration); North Dakota: Compo L. 
1913, i 10128 (abatement of liquor nuisance; 
"general reputation of the place designated 
in the complaint" is admissible); Oklahvtlla: 
1917, Cameron 1.'. State, 13 Ok!. Cr. 692, 167 
Pac. 339 (liquor nuisance); 1919, Siebenaler 
fl. State, 16 Oklo Cr. 576, 185 Pac. 448 (main
taining a public nuisance; reputation as a 
bootlegging joint, admitted); 1921, Tindell 
v. State, Oklo Cr. ,196 Pac. 557 (manu
facturing intoxicating liquors; general repu
tation of the place, inadmissible; othen. ise on 
a charge of possession with intent to sell; 
the distinction is unsound); Ore(1on: Laws 
1920, § 2160 (opium offences; "general repu
tation shall be received in evidence to establish 
the character of Hny building as an opium 
den ") ; § 2224-64 (similar, for liquor nui-
sance); TennuBee: Shannon's Code 1916, 
i 3079 a 328 (80ft-drink-stand nuisance; 
"general reputation", admiBBible to preve 
the nuisance). 

Contra: 1906, State v. Brooks, 74 Kan. 
175, 85 Pac. 1013 (liquor nuisancej; 1834, 
Com. v. Hopkins, 2 Dana Ky. 419 (common 
gambler); 1913, Mitehell v. State, 9 Ok!. Cr. 
172, 130 Pac. 1175 (prefessional gambler): 
1919, Levy tl. State, 84 Tex. Cr. 493, 208 S. 
W. 667 (being a common prostitute; reputa
tion of defendant and her associates, inadmis
sible). 

Here compare the usc of reputation to show 
kno1Dled(1e merely (ante, I 257). 
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-

enters that reputation is a part of the issue. ·The mode of proving such an 
offence by specific acts has already been noticed (ante, § 203). 

Whether the foregoing offences can lawfully be constituted by repute alone 
is a constitutional question already dealt with (ante, §§ 1354-1356). 

§ 1621. Same: (4) Sanity; (5) Temperance; (6) Expert Qualifications; 
(7) Negligence; (8) Animal's Chara~er. (4) So far as the principle of 
necessity (a.nte, § 1610) is concerned, there is usually ample available evi
dence of sanity or in,yuniiy other than reputation. So far as the principle 
of trustworthiness (ante, § 1610) is concerned, although all the conditions that 
obtain for moral character obtain equally for sanity, yet opinions upon a 
standard of sanity differ so much that a reputation, without the opportunity 
to test its ground by cross-examination, would hardly be trustworthy. It 
is thus generally agreed that reputation is not admissible for this purpose: 1 

1849, NISBET, J., in Foster v. Brooks, 6 Ga. 290: "If reputation of insanity is competent, 
then reputation of sanity must also be. By this kind of evidence a fool may be proved a 
wise man, and a philosopher a fool. Public opinion declared Copernicus a fool when he 
promulgated the planetary system, and Columbus a fool when he announced the ,,"ublime 
idea of a New World. Hazardous in the extreme would it be to the rights of parties under 
the law, if they were allowed to depend upon the opinion of a neighborhood of the sanity 
of individuals. Hearsay evidence is excluded because a witness ought to be subjected to 
cross-examination, that being a test of truth. It ought to appear what were his powers 
oC perception, his opportunities of observation, his attentiveness in observing, the strength 
of his recollection, and his disposition to speak the truth." 

The use of a verdict or other inqui8ition of lunacy rests on a different principle 
(post, § 1671). 

(5) A person's character or habits as temperate, or the reverse, in the use 
of intoxicating liqlwr, is sufficiently open to other sources of proof; and rep
utation is therefore unnecessary.2 

(6) The qualifications of an expert or professional man, whether as a wit
ness testifying on matters of skill, or as a party charged with lack of skill, 

§ 1611. 1 Accord: 1904, Parrish v. State, 
139 Ala. 16, 36 So. 1012; 1882, People ~. 
Pico, 62 Cal. 53; 1880, State 1'. Hoyt, 47 Conn. 
518, 539 (here for paternal insanity); 1900, 
Snell ~. U. S., 16 D. C. App. 501, 511; 1860, 
Choice~. State, 31 Ga. 424, 470; 1838, Yeates 
1>. Reed, 4 Black!. Ind. 463, 466; 1885, Walker 
~. State, 102 Incl. 507, 1 N. E. 856; 1876, 
Ashcraft v. De Armond, 44 Ia. 233 (rumor in a 
neighborhood, inadmissible); 1920, Mitchell 
~. Slye, 137 Md. 89, 111 At!. 814 ("People 
nil said he was insane", excluded); 1868, 
Townsend 17. Pepperell, 99 Mass. 40, 46 
(settlement of insane pauper; common speech 
of the neighborhood as to her insanity, ex
cluded); 1906, Reed v. State, 75 Nebr. 509, 
106 N. W. 649; 1884, Barker II. Pope, 91 N. C. 
168; 1894, State II. Coley, 114 N. C. 879, 
885, 19 S. E. 705; 1875, Lancaster Co. Nat 'I 
Bank~. Moore, 78 Pa. 407, 415; 1881, Yanke 
~. State, 51 Wis. 469, 8 N. W. 276. 

Contra: 1760, Earl Ferrers' Trial, 19 How. 
St. Tr. 932, 937 (confinement in a prh'ate 
asylum, admitted); 1868, Com. r. Andrews, 
Mass., Davis' Rep. 134 (murder; insanity of 
deceased ancestors, held provable by reputa
tion); 1859, State 17. Christmas, 6 Jones L. 
471, 475 (admissible to prove hereditary in
sanity of other members of the family, so as 
to avoid complicated issues as to parti~ular 
conduct). 

1 1893, Stevens v. R. Co., 100 Cal. 554, 570, 
35 Pac. 165 (as to intemperance, excluded; 
the opinion misunderstands the point); 1894, 
Cosgrove v. Pitman, 103 Cal. 268, 273, 37 
Pac. 232, semble (reputation not sufficient to 
prove a habit oC intemperance); 1823, Brindle 
v. M'Ilvaine, 10 S. & R. Pa. 285 (" causes of 
physical depravity of the mental faculties are 
susceptible of a particular description by 
those who have witnessed them"). 
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ought to be provable by reputation. So far as personal opinion by witnesses 
is excluded (post, § 1984), there remains practically no other mode of proof 
than the prescnt, except such tests as can be obtained on the stand by cross
examination (ante, §§ 938,992). Moreover, professional (not popular) repu
tation is usually highly trustworthy. The rulings have generally excluded 
reputation; 3 but the question arises comparatively seldom, partly because 
the character of parties in this respect is seldom relevant or in issue (ante, 
§ 64), partly because it is usually not profitable by such evidence to dis
credit skilled witnesses, and partly because of the reluctance of professional 
men to bear such testimony. 

(7) Character as to negligence or care is provable when it is in issue (ante, 
§§ 80, 208); and is also usable evidentially, under certain conditions, to 
show the doing or not doing of a specific act (a.nie, § 65). The character 
thus relevant has always been regarded as properly provable by reputation.4 

From such a hearsay use of reputation, distinguish its use circumstan
tially to show notice, for example, by an employer, of the employee's char
acter (ante, §§ 246-260). 

(8) That an animal's character, as properly as that of a human being, may 
be the subject of trustworthy reputation, for reasons similar to those al
ready noted (ante, § 1610), would seem a just conclusion.5 

E. SUNDRY FACTS 

§ 1623. Reputation to prove Solvenc:y or Wealth. When the fact to be 
proved is the condition of a merchant's pecuniary resources as to .~olrency 
- that is, the ability practically to pay at maturit~· an ordinary debt , 
consideration:; analogous to those already noted (ante, §§ 1586 and 1610) as 

a E::r:cluded: 1870, DePhue t'. State, 44 Ala. a repute, discussed): 1901. Jon~s r. Packet 
39 (witness); 1886, Holtzman v. Hoy, 118 Co., Miss. ,31 So. 201 (pedigree of a 
Ill. 534, 8 N. E. 832 (negligent treatment by jack, al10wed to be proved by reputation): 
a physician; professional skill held to be in 1865, Whittier t>. Franklin, 46 N. H. 23. 27 
iasue, but not provable for defendant by his (" the character of a person for truth, it may 
reputation .. in the community and amongst well be presumed, cannot be bad without 
the profession"; the opinion is unsatisfactory. being known to the public; but it may be 
because it ignores the offer of reputation in otherwise in respect to the vicious propensi-
the profession; no authority cited); 1901, ties of the horse"); 1852, Heath n. West, 
Clark 11. Com., 111 Ky. 443, 63 S. W. 740 26 N. H. 191, 199 (to the value of a horse, ex-
(abortion; defendant's reputation !IS. to skill eluded); 1872, McMillan t>. Davis, 66 N. C. 
as a surgeon, excluded; no authorities cited); 539 (Reade, J., admitting reputation of foal-
1897, People 11. Holmes, 111 Mich. 364, 69 getting qualities, value being ill issue: .. We 
N. W. 501 (reputation not admissible to show suppose that with all stock-raisers there arc 
an expert's competence). two principal inquiries in selecting a sire: 

Compare the cases cited ante, §§ 64, 67, What is his pedigree? and, Is he II sure foal-
199, 208. getter? Other qualities are judged of by in-

c See the citations in the sections above spection; these cannot be. How are these 
mentioned, where this is assumed. The only inquiries to be answered? The most usual 
excluding decision seems to be Baldwin n. and satisfactory, if not the only way, is by 
R. Co., 1855, 4 Gray Miss. 333 (character reputation "). 
as II cllrellll!!S driver). For the use of II reqi~tT1/ 0/ pedigree of an 

5 The rulings differ: 1903, Fisher 11. Wein- animal, see poat, § 1706. 
holler, 91 Minn. 22, 97 N. W. 426 (reputation For the admissibility of the animal's char-
of II dog, admitted: the foundation for such acter itself, ante, n 68, 201. 
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§l623 EXCEPTIONS TO THE HEARSAY RULE [CHAP. LUI 

making reputation a necessary and a trustworthy source of evidence seem 
to be here fulfilled. The argument has been well expounded in the fol1ow-
• mg passages: 

1845, GOLDTllWAITE, J., in Latmon v. Orear, 7 Ala. 786: "Insolvency is rather the con
elusion which the law deduces from other fncts, than the fnct itself, and therefore it is quite 
probable that a witness would not be permitted to state this conclusion independent of the 
facts from which it was to be inferred. But in most cases, where the question of insolvency 
is collaterally involved [here the question was whether a purchase was made with notice 
of insolvency], it is nothing more than the attempt to show that the particular individual 
is not in a condition to be trusted as a debtor. In all such cases the common question which 
suggests itself to every mind is, Why is he not to be so trusted? or, What is his condition 
as to property or credit or the want of either? . .. From the very nature of things it is 
scarcely possible that there can be any certain means of acquiring exact information upon 
such a subject. . ., In all, or in a very large majority of all the trading classes, the in
formation of the seller as to the ability of the purchaser to pay is derived from reputation 
and most generally from no other source whatever. To shut out from the jury the same 
evidence upon which the entire community acts would present a singular result." 1 

1863, ATWATER, J., in Niningcr v. Knox, 8 Minn. 140, 147: "It would seem that the 
fact of insolvency, from its nature, must usually exelude direct proof, as no one save the 
person himself could ordinarily safely si'ear that a man had no property, or insufficient 
to meet his liabilities, at a given time. . .• The fact of insolvency is of such a nature that 
t/,e opportunities of the public for forming a correct judgment in the matter must be usually 
us ample as those existing to form a judl,'ment of character in any other respect, and indeed 
more so." 

In the greater number of jurisdictions, reputation is accordingly admissible_ 
to show insolvency or solvency.2 Distinguish the circkmstantial use of repu
tation as evidence of knowledge by a purchaser of a debtor's insolvency (ante, 
§ 253). 

It has also been held occasionally that the wealth of a party (usually when 
material in proving damages for breach of promise of marriage) may be evi
denced by reputation;3 but this seems unsound. 

§ 1623. I Citing Weeks ~. Sparke, ante, Bank I). Parker, 5 Ala. 736: 1858, Price I). 

§ 1687. Mazange, 31 Ala. 701, 708 (fraudulent mort. 
" A~rd: 1845, Lawson Il. Orear, 7 Ala. gage); 1876, Holten v. Board, 55 Ind. 199; 

786, per Go)dt.1Jwaite, J.; 1861, McNeill 1903, Wolfson 1l. Allen B. Co., 120 Ia. 465, 94 
v. Arnold, 22 Ark. 482, 8cmblc; 1871, Hayes N. W. 910 (financial condition of vendees 
v. Wells, 34 Md. 618; 1864, Angell 1l. Rosen- procured by the plaintiff as commission agent 
bury, 12 Mich. 241, 252; 1863, Nininger Il. for the defendant); 1903, Coleman I). Lewis. 
Knox, 8 Minn. 140, 147 (quoted mpra); 183 Mass. 485,67 N. E. 603 (but here admitted 
1875, Burr 1l. Wilson, 22 Minn. 206, 211; to corroborate testimony to an indorser's 
1893, West 1l. Bank, 54 Minn. 466, 469, 66 waiver of presentment); 1905. Allison's Ex'r 1l. 

N. W. 54; 1896, Hahn 1l. Penney, 60 Minn. Wood, 104 Va. 765, 62 S. E. 559 ("particular 
487, 62 N. W. 1129; 1900, Garrett Il. Wein- opinions and particular acts ", inadmissible). 
berg, 59 S. C. 162, 37 S. E. 51; 1846, Hard • Accord: 1895, Stratton 1l. Dole, 45 Nebr. 
1l. Brown, 18 Vt. 97 (where the solvency oC R. 472, 63 N. W. 875; 1920, Weiss Il. Weiss, 95 
was material in the adequacy oC N. J. L. 994, 112 Atl. 184 (slander); 1921. 
his note as "sufficient II under a con- BabreY 1l. Ponia.tishin, 95 N. J .. L. 128, 112 
tract); 1860, Noyes Il. Brown, 32 Vt. 430; Atl. 481 (slander); 1864, Kniffen 1l. McCon-
1860, Bank oC Middlebury 1l. Rutland, 33 Vt. nell, 30 N. Y. 285, 289; in State lI. Cochran. 
430. 1828, 2 Dev. 65, reputation was thus admitted 

Contra: 1837, Ward 1l. Herndon, 5 Port. on another i88Ue. 
Ala.. 382, 385 (undecided; here, oC a debtor Contra: 1920, Smillie 1l. De Mendoza, 68 

by the defendant): 1843, Branch Colo. 461, 190 Pac. 533, aemble (here admitting 
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§§ 158(}-1626] REPUTATION: E. SUNDRY FACTS § 1624 

§ 1624. Reputation to prove Partnership. The use of reputation to prove 
the existence of an agreement of partnership does not seem justifiable either 
by the necessity of the case or by the trustworthiness of the evidence; for 
not only may the testimony of the alleged partners, their admissions, and the 
written agreement if an:', be ordinarily obtained, but the possibilities of a 
misleading reputation are particularly strong. These considerations have 
been more th~n once clearly set forth judicially: 

) ~ <;- ", ... \!,,",:' r . , 
I • v .. ........ 

1835, WAIn;, J., in Brown v. Crandall, 11 Conn. 92, 95: "[The rule is that] hearsay 
e\;dence is incompetent to estab1.i.sh any specific fact which fact is in its nature suscep
tible of being proved by witnesses who speak from their own knowledge. . .. [If repu
tation here were admissible,] a person of doubtful credit might cause a report to be cir
culated that another was in partnership with him, for the very purpose of maintaining 
his credit. His creditors also might aid in circulating the report for the purpose of fur
nishing evidence to enable them to collect their debts. There is nothing in the nature of 
the fact to be preved requiring the admission of such testimony." 

1838, CO\n;x, J., in I1allicky v. McDougall, 20 Wend. 81,90 (after quoting the reason
ing in Brown v. Crandall, supra): "It may be added that, independent of sinister mis
representations, there is scarcely a question upon which common reputation is more fallible. 
A contract of partnership is in nature incapable' of being defined by laymen; and whether 
an apparent partnership be really so or a contract of some other character is often a most 
embarrassing legal question with the ablest lawyer. General reputation of the more ordi
nary contracts, the legal nature and effect of which are understood by men of business in 
general, would be a much more proper subject of proof by general report; this the law al
ways rejects, and yet I am not aware that there is a necessity for a resort to such proof in 
the one case more than the other." 

Accordingly, it is to-day almost everywhere agreed that reputation is not 
admissible to prove the existence of a partnership.l 

But in two other ways reputation may her~ become admissible. (1) By the 
substantive law of partnership liability, one holding himself out as partner 
may be charged as such, though no agreement was actually made; and to 
suffer a reputation of partnership to exist may in law amount to a holding 

testimony by the party himself to the amount 
of his property); 1894, Bliss 1). Johnson, 
162 Mass. 323, 38 N. E. 446 (not received to 
show lack of means of one claiming to have 
loaned money); 1902, Birum 1). Johnson, 87 
Minn. 362. 92 N. W. 1. 

§ 1624. I 1893, Rnard t'. Hill. 102 Ala. 
570. 574, 15 So. 345 (excluded); 1900, St. 
Louis &; Tenn. R. P. Co. v. McPeters, 124 
Ala. 451, 27 So. 518; 1853. Sinclair v. Wood, 
3 Cal. 98. 100 (excluded); 1835. Brov.n 11. 
Crandall. 11 Conn. 92. 95 (inadmissible; 
quoted aupra); 1871, Bowen 1). Rutherford. 
60 Ill. 41 (excluded); 1904. Marks t. Hardy's 
Adm'r, 117 Ky. 663, 78 S. W. 864 (excluded); 
1809. Bryden v. Taylor. 2 H. &; J. Md. 396. 
400 (reputation held "not sufficient"); 1835. 
Goddard 1). Pratt, 16 Pick. 412. 434 (not aci
mitted to show a dissolution); 1842, Grafton 
Bank v. Moore. 13 N. H. 99 (excluded); 1817, 

Whitney 1). Sterling. 14 Johns. N. Y. 215 (ad
mitted); 1833, M'Pherson 1). Rathbone, 11 
Wend. N. Y. 96 (same); 1838, Halliday t'. 

McDougall, 20 Wend. 81. 89; 22 Wend. 264 
(held inadmissible, without other evidence; 
quoted 8upra); 1842, Smith 1). Griffith, 3 Hill 
N. Y. 333, 336 (inadmissible); 1889, Adams 
1). Morrison. 113 N. Y. 152, 156, 20 N. E. 82!l 
(reput,ation not admissible in any case to prove 
the fact); 1850, Inglebright 1), Hammond, 19 
Oh. 343 (excluded); 1898, Farmere' Bank 1>. 

Saling, 33 Or. 249. 54 Pac. 190 (excluded); 
1824, Allen 1). Rostain, 11 S. &; R. Pa. 362, 
363, 373 (" not evidence, except in cOllobora
tion of a previous testimony"); 1845, Hicks 
1). Cram, 17 Vt. 449, 456 (inadmissible). 
Contra: Tex. Rev. P. C. 1911, § 607 (liquor 
offences; membersbip in a firm i! provable by 
" general repu ta tion "). 
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out; thus, the existence of such a reputation may become itself a fact in 
issue, irrespective of the truth of the matter reputed: 2 

1889, EAnr" J., in Adama v. MoTtI~on. 113 N. Y. 15~, 156,20 N. E. 829: "Whe.n there 
is a general reputation that two or more persons are copartners, and they know it, and 
permit other persons to act upon it, and to be induced thereby to give credit to the reputed 
firm, these facts may be proved and may be sufficient sometimes to estop the reputed 
members of the firm from denying the copartnership in favor of outside parties." 

(2) For the purpose of establishing knowledge by a C'll8iomer of the dissolu
tion of a partnership, the reputation of its dissolution may be admissible as 
circumstantial evidence of such knowledge (ante, § 255). 

§ 1625. Reputation to prove (1) Lega.l Tra.dition, (2) Incorporation. (1) So 
far as the custom and consent of the legal professwn is of weight in deter
mining the application of a principle of law, it seems to have been recognized 
that common opinion or reputation in the profession may be taken as evi. 
dence of this custom or consent.1 

(2) By statute in many jurisdictions, reputation has been made evidence 
of the existence of a corporation or of certain kinds of incorporation;2 and 

2 Accord: 1907, Grey v. Callan, 133 Ia. missiblc to provc incorporation of bank, ete., 
500, no N. W. 909; 1917, Anfenson v. Banks, on charge of forging bill, etc.); Kan. Gen. 
180 Ia. 1066. 163 N. W. 608 (partncr in a St. 1915, § 8129 (banking corporation ill crim-
bank). inal cause; incorporation provablc by repu-

§ 1625. 11761, Buckinghamshiro v. Drury tation); Mo. Rev. St. 1919, § 4032 {in cnm-
2 Edcn Ch. 60, 64 (Lord Hardwicke. L. C.: inal causes, thc "cxistencc, constitution, or 
.. Thc opinion of cOllveyanccrs in all times. powers of any bank company or corporation" 
and their constant course. is of great wcight"; are provablc by .. gencral rcputation "): 1860, 
here. as to whether an infant is bound by a mar- State 11. Fitzsimmons. 30 Mo. 237, 239 (statute 
naie jointure); 1892, Venable v. R. Co., 112 allowing in criminal cases the cxistence, ctc., 
Mo. 103. 125.20 S. W. 493 ("common consent of a banking company to be proved by reputa .. 
and opinion of the profession". considered to tion; applied on a trial for sclling counter
show that dower may be barred in cminent feit notes); 1904. State v. Knowlcs, 185 Mo. 
domain). 141, 83 S. W. 1083 (statute applicd); 1905, 

Distinguisli the refcrence to mere contem- State 1). Wise. 186 Mo. 42, 84 S. W. 9054, (1ltat-
poraneous usage as an aid to interpretation: ute applicd); Mont. Rev. C. 1921. § 11983 
1821, Packard tJ. Richardson. 17 Mass. 122. (like Cal. P. C. § 1107); § 11985 (so also for 
144; 1873. Scanlan v. Childs, 33 Wis. 663. any criminal case in proving corporate exist-
666; and cases cited post. § 2464. ence. powers, or constitution); Nev. Rev. L. 

'Ariz. Rev. St. 1913. P. C. § 1048 ("general 1912. §§ 6683. 7175 (on trial for forgcry. etc., 
reputation" admissible to prove incorpora- of biJI or note of "incorporated company or 
tion. on charge of forgery of bill or note of bank". general reputation admissible to prove 
('ompany); Ark. Dig. 1919. §§ 3U9. 3120 incorporation); § 7176 (so for proof of incor
(banking company's existence. ete., in crim- poration in any criminal case); N. Dar.. 
inal eause. provable by "gcneral reputa- Compo L. 1913. § 10862 (like Cal. P. C. 
tion "); Cal. P. C. 1872, § 1107 (forgcry. etc.. § 1107) ; Ohio: 1846. Reed 1). State. 15 Ohio 
of bank-bill; incorporation provable by gen- 217. 224 (existence of a foreign banking cor
eral reputation); Colo. Compo L. 1921. § 6570 poration. in prosecutions for counterfoiting); 
("general reputation", admissible to prove in- Okla. Compo St. 1921, § 2721 (like Cal. P. C. 
corporation of bank or company in prosecu- § 1107); P. R. Rev. St. & C. 1911. § 6281 
tion for forgery of its bill or note); Del. Rev. (likc Cal P. C. § 1107); S. Dak. Rev. C. 1919, 
St. 1915. § 4227 (in criminal proceedings. a § 4902 (like Cal. P. C. § 1107); Utah: Compo 
bank's incorporation may be proved by repu- L. 1917. § 8987 (like Cal. P. C. i 1107); 
tation); Ida. Compo St. 1919. § 8954 (forging, § 8989 (like Mont. Rev. C. ~ 11985) i Wyo. 
etc .• a bill. cte .. of incorporated company or Compo St. 1920. § 7294 (on trial for forgery, 
bank; "genl'rai reputation", admiasible to etc .• of bill or note of incorporated company 
prove incorporation); Ia. Code 1897. § 4870. or bank, incorporation is provable by "gen
Comp. Code. § 8771 (general reputation. ad- eral reputation"). 
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§§ 1580-16261 REPUTATION: E. SUNDRY FACTS § 1625 

this is not inconsistent with the general considerations of policy already noted 
(ante, § 1(10). It is in effect a practical mode of shifting the burden of prouf; 
and the rule of many jurisdictions on that point (post, § 2535) is in effect 
scarcely to be distinguished from the present one. 

§ 1626. Reputa.tion to provo (1) Ownership or Title; (2) Sundry Facts. 
(1) In a few special classes of cases, chiefly of modern statutory origin, 
ownership or title, either to realty or personalty, is in some jurisdictions provable 
by reputation.1 This result may sometimes be justified by c:.:perience in those 
classes of cases; the party having the burden of proof is thus given a short cut 
for what might otherwise have been a needless journey through a complex 
field of proof. 

But here must be distinguished the long-settled common-law use of rep
utation to evidence anr:ient boundaries (ante, § 1.587). There the feature of 
ancientness is the vital one, for it represent.s a nl'('essit~r to resort to such 
evidence. But as that common-law Exception tended to shade off so as to 
include title or possession, it came to be not easily distinguished, in some 
rulings, from the present principle, which if I'ecognized admits contem porary 
and modern repute, regardless of time. 

(2) Apart from the classes of cases above enumerated. there seem to be none 
which fulfil the requisite considerations of policy already noted (ante, §§ 1586 
and 1(10), as justifying the resort to reputation. In the remaining rulings, 
the use of reputation to prove sundry specific acts or conditions has usually 

For reputation to show a corporation's 
ownership of realty of personalty. see ante, 
§ 1587. 

§ 1626. I Arkansas: 1920. Pearrow r. 
State, 146 Ark. 201. 225 S. W. 308 (ownership 
of stolen goods); 
Ca/ifomia: C. C. P. 1872, § 1963. par. 12 (it 
is to be presumed" that a person is the owner 
of property. from exercising acts of ownership 
over it, or from common reputation of his own
ershlp "); 1920, Simons l). Inyo Cerro Gordo 
M. &: P. Co., . Cal. App. ,192 Pac. 144 
(i~e as to the ownership of a water-right be
ginning with appropriation by C. before 1878; 
held, per J:.'inlayson, P. J .• (1) that C. C. P. 
§ 1963. subd. 12, as to the presumption of 
ownership from repute is limited by C. C. P. 
§ 1870, subd. 11. /lVpra, n. 7. to matters of 
public or general Interest; (2) that a claim to 
a water-right situated wholly on the public 
domain is such a matter of pUblic interest; 
(3) that the repute must be ancient, i.e. dat
ing back 30 years; (4) that the repute must 
concern the right to take water. not the title 
w the source, here a spring; and (5) that the 
witness must in fOl'm speak only to the repute 
of OWnership, and not to the fact of ownership; 
this opinion seems well-reasoned and sound; 
but the Supreme Court "withhold our ap
proval" from the second above statement, and 
"leave the question open for further considera
tion U); 

Indiana: Burns' Anll. St. 1914. § 2125 (tres
pass to State or U. S. lands or lands of non_ 
resident; to prove ownership of such lands. it 
is • prima facie' evidence if they arc so "re
puted in the neip:hborhood where such lands 
lie ") ; 
North Dakota: Compo L. lI1l3. § 7936, par. 
12 (like Cal. C. C. P. § 19(3); 
Oregon: Laws 1920. § 799 (like Cal. C. C. P. 
§ 19(3) ; 
Philippine Islands: C. C. P. 1901. § 334. pur. 
11 (like Cal. C. C. P. § 1963. pur. 12); 
Porto Rico: Rev. St. &: C. 1911. § 1470 (like 
Cal. C. C. P. § 1963). 

In these days of cOJDPIit~ated stockholdings 
the following departure seems sound: Repu
tation is admissible to sllow ownership of rail
road premises or "ehicles by a specific cor]XJl'a
tion: 1904. Chicago &: E. 1. R. Co. 11. Schmitz. 
211 Ill. 446, 71 N. E. 1050. Contra: 1903. 
Louis\·iI\e &: N. R. Co. 11. Jacobs, 109 Tenn. 
727, 72 S. W. 954 (reputation of ownership of 
locomotives c(lusinp: a nuisance). 

Compare the presumption of ownerBhip 
from possession (pO~I. § 2515). 

Distinguish reputation of title as a fact 
in issue: 1915. Lowell Hardware Co. t'. 

May, 59 Colo. 475. 149 Pac. 831 (Mtice of me
chanic's lien must mention the .. reputed 
owner"). 
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been repudiated 2, though by statute an occasional rule is invented, e.g. ad
mitting reputation to evidence an illegal trust or combination.3 

~ 1872. DeKalb Co. I). Smith. 47 Ala. 412 
(action fo. personal harm done by disguised 
IIssailants; "rumor" admitted to show that 
the pluintiff had many enemies. in conobora
tion of the plaintiff); 1888, LouisdIle & N. 
R. Co. ~. Hall, 87 Ala. 708. 715, 722, 0 So. 277 
(that a persun had been killed at a low bridge; 
excluded) ; 1904, Chicago City R. Co. 1.'. 

Uhter, 212 III. 174, 72 N. E. 195 (repute as to 
prior injuries sustained by plaintiff, excluded) ; 
1908, Knickerbocker Ice Co. v. Gray. 171 Ind. 
395. 84 N. E. 341 (general repute, not admitted 
to show who were superintendent and engineer) ; 
1889, State v. Evans, 33 W. Va. 417. 424, 10 
S. E. 792 (excluded for showing one man's 
.. inBuence" over another) .• 

• Cal. St. 1907, p. 984, Mar. 23, § 6 (like 
Ohio Gen. Code § 6399); Fla. Rev. G. S. 1919, 
§ 5725 (trusts and combinations; "general 
reputation" Ildmissible); Oh. Gen. Code 
Annot. 1921. § 6399 ("The character of the 
trust or combination alleged [us illegal) may 
be established by proof of its general reputa
tion as such ") ; 1908, Hummond I). State, 
78 Oh. 15, 84 N. E. 416 (ioregoing statute 
held unconstitutional; see ante, § 1354); 
Utall: Compo L. 1917. § 4495 (trust or com
bin a tion may be !l\,idenced by .. general repu
tation as such "). 

• 
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SUB-TITLE II (continued): EXCEPTIONS TO THE HEARSAY RULE 
• 

'rOPIC VIII: OFFICIAL STATEME.~TS 

CHAPTER Mv. 
A. GENERAL PRINCIPLES OF ~'llE EXCEPTiON 

§ 1630. N Ilme or. the Exception. 
§ 1631. The Necessity Principle; In

cOllvenionce of Requiring the Official's 
A ttenrlance. 

§ 1632. The Circumstantial Guarantee of 
Trustworthiness; Official Duty; Publicity. 

§ 1633. Nature of the Duty; General 
Principles (No Statute required; Forej~n 
and De Facto Officers; Deputies j Writ
ings; Motive to Misrepresent). 

§ 1633a. Same: Reqnired Statem~nts by 
Non-Official Persons. 

§ 1634. Publicity of the Docnment as 
Essential. 

§ 1635. Personal Knowledge of the 
Official ; Notary's Knowledge; Certifil'ate 
of Acknowledgment. 

§ 1636. Proposed Enlargement of Rule. 

B. ApPLICATION TO SPECIFIC KIND!! OF DOCUMENTS 

§ 1637. Three Types of Document: § 1651. Same: State or the Law in the 
Register, Return, and Certificate. United States and CaDada. 

§ 1638. Other Rules al?plicable to Olii- § lG52. Same: Registry out of the 
cia! Documents, discrimmated (Produc- JurisdictioD. 
tion of Original, Authentication, Privilege, § 1653. Same: Modes of Proor Avail-
etc.). able when Registration is Unauthorized. 

1. Registers and Records 

§ 1639. General Principle, and Sunrlry 
Applications. 

§ 1640. Assessors' Books; Electoral Rcg
isters. 

§ 1641. Military and Naval Registcrs; 
Ship's Log-book. 

§ 1642. Registers of 1Iarria~e, Birth, 
and Deathj Records or Vital Statistics; 
History ann General Policr. 

§ 1643. Same: TheorIes 
biJity. 

§ 1644. Same: State of 
Various Jurisdictions. 

of Admissi· 

the Law in 

§ 1645. Same: Certificates or Birth, 
Marriage. or Death. 

§ 1646. Same: Personal Knowledge as 
required in such Registers (Age, Cause of 
Death, etc.). 

§ 1654. Same: Register as Evidence or 
Other Matters Recorded. 

§ 1655. Same: Sundry Questions in
volving Certified Copies nnd Sworn Copies 
of the Register. 

§ 1656. Snme: Other Prindples of 
Evidence Discriminated. 

§ 1657. Record of Assignment of Patent 
(or Invention). 

§ 1658. Record of Wills. 
§ 1659. Records of Government Land

Office. 
§ 1660. Judicial Rccords (Record of Con

viction of Crime; Judicial Establishment 
or Lost Documents). 

§ 1661. Records of Corporations. 
§ 1662. Records or Legislature (Jour

nals, Statutory Recitals). 
§ 1663. Executive Proclamations. 

§ 1647. Registers of Land-Title; Shi -
§ 1664. Returns, in general; Sheriff's 

2. Retw liB and Reports 

rands. Return; Sheriff's Recital in Deed • 
. § 1648. Registers of Conveyance j Gen- § 1665. Surveyors' Return (Maps, Reg-

eraI Principle; Mode of providing Proof of isters, etc.). 
Genuineness, or Execution. § 1666. Testimony at 8 Former Trial ; 

§ 1649. Same: Register admissible only (1) .Judge's Notes. 
to prove Deeds lawfully Recorded. § 1667. Same: (2) Magistrate's Re-

~ 1650. Same: History of the Law in port. 
England. § 1668. SIi.me: (3) Bill of Exceptions. 

383 

• 
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§ 1669. Same: (ol) Notes of Stenog
!,II oher. A ttorncy. Juryman. 

§ 1670. Reports and Inquisition.s, in 
general: (1) Inquisitions of Domain j (2) of 
Escheat (Pedigree and Title) j (3) of Title 
to Personalty (Sheriff); (4) of Pedigree 
(Heralds' Books). 

§ 1671. Same: Inquisition.s (5) of Lu
n!Ley; (6) of Death (Coroner) j (7) of 
Population (CcrL~us). 

§ 1672. Hundry In.stances of Returns and 
Reports, at Common Law and by Statute. 

3. Certificates (including Certified 
Copies) 

'. § 1674. Certificates, in general j Sundry 
Instances at Common Law and by Statute; 
Certificates by Private Persons. 

§ 1675. Notary's Certificate of Protest. 
§ 1675a. Certificates of Service in Army, 

Navy, or Civil Office; Certificates of Death 
in Service. 

§ 1676. Ccrtificates of Execution of 
Deed Unrecorded. 

§ 1676a. Certificate of Execution of Re
corded Deed. 

§ 1676b. Certificate of Execution (Jurat 
of Affidavit or Deposition). 

§ 1677. Certified Copies; General Prin
ciple (Scope of the Authority; True Copies; 
Time and Manner of Certifying; Gen
uineness of Documents on File in the 
Office). 

§ 11378. Same: Certificate II.S to Effect 
or N on-cxistence of Original j Certificate of 
Search. 

§ 1679. Same: Authentication of Cer
tified Copies. 

§ 1680. Certified Copies of Miscella_ 
neous Administrative Docllmont.~. 

§ 1680u. Same: Federal Smtute for 
•• Documents in any Public Office". 

§ 1681. Certified Copies of Judicial 
Records (including Probated Wills). 

§ 1681a. Same: Federal Statute for Ju
dicial Records. 

§ 1682. Certified Copies of Registered 
Deeds; Judicially established Copies of 
Lost Documents. 

§ 1683. QUllSi-Officiai Copies Certified 
by Private Person.s. 

§ 1684. Officially Printed Copies (of 
Decisions, Statutes, and Sundry Docu
ments). 

A. GE~'"ER..O\L PRINCIPLES OF THE EXCEPTION 

§ 1630. Name of the Exception. The scop;:. of this Exception is often 
designated by the term" public documents." 

But this term is inadequate and misleading. In the first place, the word 
"public" is ambiguous. It may signify "open to all," "capable of being 
known or observed by all"; or it may signify" having an interest for persons 
in general"; or it may signify "made or done by an officer of the govern
ment." These are decidedly different senses. So far as the term may 
indicate a general principle, it is obvious that the principle may result in 
different rules according to the sense in which the word "public" is to be 
interpreted. This ambiguity of phrase has already caused an undesirable 
uncertainty in the scope of the exception; and it is better to avoid a con
fusing terminology. The word "official" more accurately signifies the 
essence of the principle dominating the exception. In the second place, the 
word "document" is here inapplicable. It is true that the exception includes 
only written statements. Nevertheless, the Hearsay rule applies only to 
statements or assertions offered testimonially (ante, § 1361), and thus the 
present exception, so far as it is an exception, is concerned with statements 
or nssertions as such, and not with writings or documents as such. The 
Hearsay rule excludes them only as containing testimonial assertions, and 
therefore this exception deals with them only as assertions. The word 
"statement" indicates the ground of the objection to them, and the 
word "document" does not. In the third place, the word "document" 
is ambiguous in so far as it suggests also other rules quite distinct 
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from the Hearsay rule. To documents or writings, as such, applies the 
rule requiring the production of the original (ante, § 1I7i), and the 
rule requiring certain modes of authentication (post, § 2129); and still 
other rules may also have special application to certain kinds of docu
ments. It is esselltial that these independent rules be kept distinct from 
each other and from the Hearsay rule; and the use of the word "docu
ment" to designate a Hearsay exception tends to prevent this separation 
of distinct principles. . 

For these reasons, the term "Official Statements" seems preferable as a 
designation of the present exception to the Hearsa~' rule. 

§ 1631. The Necessity Principle; Inconvenience of Reqniring the 'a 
Attendance. The principle of Necessity, which in one form or another is 
found in all the Hearsay exceptions (ante, § 1421), is satisfied in the fore
going exceptions by the impossibility of obtaining testimony in court from 
the same person; i. e. death, absence, insanit~·, or other like circumstance, 
has made it impossible to obtain the person's testimony now on the stand. 
But in the present and ensuing exceptions, this rigorous application of the 
principle of necessity is found relaxed. Something less than an absolute 
impossibility is regarded as sufficient. The necessit~· reduces itself to a 
high degree of expediency, In none of these exceptions is it required that 
the witness be shown to be unavailable by reaS01l of death, absence, or the 
like circumstance. 

In the present exception, it is easy to see why it is highly expedient, if 
not practically necessary, to accept the hearsay statement of an official, in 
certain classes of cases, instead of summoning him to attend and testify 
• viva voce' before a court or by deposition before a commissioner. The 
public officers are few in whose daily work something is not done which 
must later be proved in court; and the trials are rare in which testimony 
is not needed from official sources. Were there no exception for Official 
Statements, hosts of officials would be found devoting the greater part of 
their time to attending as witnesses in court or delivering their depositions 
before an officer. The work of administration of government and the needs 
of the public having business with officials would alike suffer in consequence. 
Although, then, there is strictly no necessity for employing hearsay, in the 
sense that the personal attendance of the officer is corporally impossible to 
obtain, there is nevertheless a high degree of expediency that the public 
business be not deranged by insisting on the strict enforcement of the Hear~ 
say rule. The principle, therefore, is in spirit here identical with that of 
the preceding exceptions. 

§ 1632. The Circumstantial Guarantee of ; Official Dut,; 
Publicity. The second essential (ante, § 1422) for an exception to the Hear
say rule is that some circumstantial guarantee of trustworthiness be found, 
to take the place of cross-examination so far as may be. 

Two reasons are jUdically sanctioned as justifying the present exception in 
• • 
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this respect. The second, however, is of modern English suggestion, and 
has not received recognition in the United States. As its recognition invoh'es 
a definite modification in the practical application of the rules, the two reasons 
deserve careful discrimination. 

(1) The first reason is related in its thought to the presumption that 
public officers do their duty. When it is a part of the duty of a pllblic officer 
to make a statement as to a fact coming within his official cognizance, 
the great probability is that he does his duty and makes It correct state
ment. The consideration that regularity of habit, a chief basis for the 
exception for Regular Entries (ante, §§ 1422, 1522), will tend to this end is 
not here an essential one; for casual statements such as certificates
may be admissible, as well as a regular series of entries in a registry. The 
fundamental circumstance is that an official duty exists to make an accurate 
statement, and that this special and weighty duty will usually suffice as 
a motive to incite the officer to its fulfilment. Possibly the duty may 
not be one for whose violation a penalty is expressly prescribed. Pos
sibly the officer may not be one from whom in advance an express oath 
of office is required. Ko ;stress seems to be laid judically on either of 

• 

these considerations; nor need they he emphasized. It is the influence 
of the official duty, broadly considered, which is taken as the sufficient 
guarantee of trustworthiness, justifying the acceptance of the hcarsay 
statement. 

Nor is the adequacy of this traditional principle to be to-day discredited 
or doubted. Official honor mayor may not be what it has been or what it 
ought to be, and it may differ in different communities and persons. But, 
in the matters with which the law of Evidence is concerned, official duty is 
on the whole a vital force, more potent than might be supposed, even in a 
community where official ceremony and dignity are as little regarded as with 
us. And even if the traditional assumption of the potcncy of official duty 
and honor be in some regions or for some classes of incumbents more a fiction 
than a fact, it is at least a fiction which we can hardly afford in our law 
openly to repudiate. 

That this assumption is the established basis of the present exception is 
indicated in the following judicial utterances: 

1785, Per CURIA.\f, in R. v. Aicldea, 1 Leach Cr. L., 3d eel., 436: "The law reposes such 
a confidence in public officers that it presumes they will discharge their sevcral trusts with 
accuracy and fidelity; and therefore whatever acts they do in discharge of thcir public 
duty may be given in evidence and shull be taken to be true, under such a degree of 
caution as thc nature and circumstances of each case may appear to require. • . • In 
the case Mr. N. has no private interest whatsoever in this book to induce him to 
make factitious entries in it. He is a public officer recording a public transaction." 

1850, ERLE, J., in Doe v. France, 15 Q. B. 758: "It depends upon the public duty of 
the person who keeps the register to make such entries in it, after satisfying himself of 
their truth." 

1845, PAIUi:E, B., in Irish Society v. Bishop of Derry, 12 Cl. & F. 468: "The bishop 
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in making the return discharged a public duty, and faith is given that they would perform 
their duty correctly; the retum is therefore admissible on the same principle on which 
other public documents are received." 

1821, GIBSON, J., in Stewart v. AUi8on, 6 S. & H. 329: "What change in the law of 
evidence did the act of assembly [authorizing notarics' certificates] mean to produce? 
Evidently nothing more than to render that competent, under the sanction of an official 
oath, which would otherwise have to be attested by an oath taken in the presence of the 
Court and jur~ .. ; thus substituting the oath of office, for the violation of which the notary 
would incur no temporal penalty, for the customary oath in (,Ollrt, which ... render!! 
the witness obnoxious to the penalties annexed to the crime of perjury." 

1851, WAYNE, J., in GainelJ v. llclf, 12 How. 4i2, 5iD: "Such writings [those which 
the law requires to be, kept for the public benefit] are admissible in e\'idencc on account 
of their public nature, though their authenticity be not con finned hy the usual tests 
of truth, namely, the swearing and the cross examination of the persons ~ ho prepared 
them. ' They are entitled to this extraordinary degrec of confidence partly because they 
are required by law to be kept, partly because their contents are of public in.terest and 
notoriety, but principally because they arc made under the sunction of an oath of office. 
or at least under that of official duty, by accredited agents appointed for that purpose. 
Moreover, as the facts stated in them are entries of a public nature, it would often be 
difficult to prove them by means of sworn witne~ses." 

1858, FOWLEI!, J., in Ferguao" v. Clifford, 3i N. H. 85, 95: "Official registers, or books 
kept by persons in public office, in which they are required to write down particular trans
actions, or to enrol or record particular contracts or instnlments, are generally admissible 
in evidence, notwithstanding their authenticity is not confinneJ by those usual and ordi
nary tests of truth, the obligation of un oath and the power of ('ross examining the per
sons on whose authority tIlCir truth and authenticity Illay depend. This has been said 
to be because they are required by law to be kept, because the entries in them are of pub
lic interest and notoriety, and because they are made under the sanction of an oath of 
office or in the discharge of an official duty." 

1917, MCPHERSON, J., in Chcaapeake c.f: D. Canal. Co. v. U. S., 3d C. C. A., 2·10 FeJ. 
903, 90i: "We understand the general rule to be t1lut when a public officer is required, 
either by statute or by the nature of his duty, to keep records of transactions occurring in 
the course of his public service, the records thus Illade, either by the officer himself or 
under his supervision, 8IC ordinarily admissible, although the entries have not been testi
fied to by the person who actually made them, and although he has therefore not been 
offered for cross examination. As such records are usually made by persons having no 
motive to suppress or distort the truth or to manufacture e\;dence, and, moreover, are 
made in the discharge of a public duty, and almost always under the sanction of an official 
oath, they form a well-established exception to the rule excluding hearsay, and, while not 
conclusive, are 'prima facie' evidence of relevant facts. The exception rests in part on 
the presumption that a public officer charged with a particular duty has performed it 
properly. As the records concern public affairs, and do not affect the private interest of 
the officer, they are not tainted by the suspicion of private advantage." I 

i 1631. I So also: 1824, Starkie, Evidence, act is questioned, the claimant is apt to lay 
79. stress on the duty to do it ; nnd thus the differ-

It is apparently not material whether this ence between the two words is (for the present 
sondion for official statements be spoken or as purpose) merely the difference of emphasis 
nn authority or a dutll. An authority implies a which is naturally suggested by the diffcnnt 
duty, and 'vice versa.' The two words seem attitudes of cinimant and opponent in the 
merely to r~prescnt different aspects or the case in hand. The idea of an authority. 
same relation; lor when an official statement moreover, makes prominent the objective 
actually made is questioned. its propriety is validity in e,idencc of the statement author
apt to be justified by predicating an authority ized to be mllde; while the idea of duty 8ug
to make it, and when a refuSllI to do an official geste chiefly the subjective trustworthillC811 
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(2) It has also been suggested by some judges that a second circumstance 
forms an essential part of the sanction for receiving such hearsay statements, 
namely, the circumstance of publicity. The thought here is a composite one, 
and is closely related to that which is recognized as a reason for the excep
tion for Regular Entries (ante, § 1522). Where an official record is one neces
sarily subject to public inspection, the facility and certainty with which 
errors would be exposed and corrected furnishes a special and additional 
guarantee of accuracy. Kot only would the periodic inspection by members 
of the public tend to produce correction of errors actually perpetrated; but, 
chiefly, the knowledge that the record is to be open to public inspection 
would subjectively act in advance as a stimulus to care and sincerity on the 
part of the official. 

This reason was first definitely expounded as an essential one in the 
following passages: 

1838, DENlIAN, C. J., in Merrick v. Wakley, 8 A. & E. 170 (the regulations of a public 
workhouse, prescribed by the statutory authorities, required the medical officer to make a 
weekly return to the board of the attendance, etc., of poor persons; but the book was re
jeeted): "The endeavour was to put this document upon the same footing with the register 
of the Navy-office, the log-book of a man-of-war, the books of the Master's office, and 
other public books which are held to be admissible in evidence. But in these cases the 
entries arc made by an officer in discharge of a public duty; they are accredited by those 
who have to act upon the statcments; and they are made for the benefit of third persons. 
Here, it is true the book is kept by a public officer, but no credit is given him in respect of 
the entries; they arc merely a check upon himself." 

1880, Lord BL.\CKBURN, in Sturla v. Frcccia, L. R. 5 App. Cas. 62.3: "The principle upon 
which [a previous decision] goes is that it should be a public inquiry, a public document, 
and made hy a public officer .... I understand a public document there to mean a docu
ment that is made for the purpose of the public making use of it and being able to refer 
to it. . . • I think the very object of it must be thl\t it should be made for the purpose 
of being kept public, so that the persons concerned in it may have access to it afterwards. 
. . . Suppose the English Crown had required of a magistrate that some confidential re
port should be made, • • . I do not think it would come within the sense and meaning 
of the rule that a public officer, in making the statement for the public, was likely to 
speak the truth, and must be presumed 'prima facile' to have known and to have spoken the 
truth." 2 

This reasoning is plausible, and does, no doubt, add to many official docu
ments a special measure of trustworthiness. But it should not be regarded 
as justifying a definite limitation of the scope of the exception; for its strict 
application would exclude many classe.s of official documents which are in 
fact admitted and ought in reason to be admitted. Apart from a few juris
dictions in which by statute the right is expressly given to every citizen to 
demand inspection of official documents, there are everywhere numerous 
official documents of which inspection cannot be demanded except in casual 

of the statement made in fulfilment of it. It I 1920, Caaey ~. Kennedy. 52 D. L. R. 326. 
is therefore proper to speak of the justifying N. B. (Lord Blackburn's view by 
circumstance indiscriminately WI eithell an Macdonald, C. J. A.). 
authority or a duty. 
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cases by persons having a specific interest in the subject-matter, for 
example, the account-books of public officers. It can hardly be supposed 
that this bare possibility of inspection can have any appreciable subjective 
influence on the officer. :Moreoyer, where a certificate of an official act 
done, or a certified copy of a record, is given out, the certificate is delivered 
usually to a single party in interest, and the possibility of its inspection and 
comparison by another person before use in court is small; so that the 
making of this particular official statement is hardly amenable to the influ
ence above supposed. Finally, so far as the other element is concerned
the actual correction of errors by public inspection its efficacy must be of 
the slightest moment; for it is not supposed that the public, or specific 
interested members of it, do in fact (whatever their rights ma~' be) e\'er 
demand inspection of the V!lst majority of official records that are made; 
and there can be hardly any chance of checking or revision from that source. 

It would seem that this second reason, put forward so definitely by Lord 
Blackburn, is to be regarded as, merely a casual advantage, and not an 
essential limitation, of the class of documents to be included within the 
exception. How far the limitation thus suggested is to-day recognized as 
law may be later noted (post, § 1634). 

§ 1633. Nature of the Duty; General Principles (No Statute required; For
eign and De Facto Officers; Deputies; Required Statements by Non-official 
Persons; Writings; to . '''11ether a giycn statement 
was made under an official duty will depend chiefly upon the nature of the 
office, the subject of the statement, and the form of its making. The applica
tion of the general principle to specific official statements is best dealt with 
under the heads of the various kinds of offices and'records (post, §§ 1639-
1684). But at the outset a few general considerations governing all of them 
are to be noticed. 

(1) It is clear that no express statute or regulation is needed for creating 
the authority or duty to make the statement. The cxistence of the duty, and 
not the source of its creation, is the sanctioning circumstance. Not all, nor 
the greater part, of an officer's conceded duties are eAlJressly laid upon him 
b~· written law. They may arise from the oral and casual directions of It 

superior, or from the functions necessarily inherent in the office. Where the 
nature of the office fairly requires or renders appropriate the making and 
recording of a specific statement, that statement is to be regarded as made . 
under official duty: 1 

1856, TERRY, J., in Kyburg \". Perkins, 6 Cal. 676: "To entitle a book to the character 
of an official register it is not necessary that it be required by an express statute to be 

• 1133. 1 Accord: 1847, Perth Peerage How. Miss. 535 (an Indian agent's list of Choc
Case, 2 H. L. C. 875 (sundry records); 1892, taw family-names which were to be handed to 
Daly 11. Webster, 1 U. S. App. 573, 611; 1896, the maker, though no list was expressly re
White 1>. U. S., 164 U. S. 100, 17 Sup. 38; Quircd to be kept); 1902, State t'. Hall, 16 
1903, 1>. Rowley, 139 Cal. 410, 73 Pac. S. D. 6, 91 N. W. 325 (postmaster's record of 
156 (sheriff's books) ; 1840, Newman 11. Doe, 4 money orders C8shed). 
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kept, nor that the nature of the office should render the book indispensable; it is sufficient 
that it be directed by the proper authority to be kept." 

1878, STRONG, J., in Ewmton v. Gunn, 99 U. S. 660: "It may be admitted that there 
is no .statute expressly authorizing the admission of such a [meteorological) as 
proof of the facts stated in it; but many records are properly admitted without the aid 
of any statute ...• The record had been kept by a person whose public duty it was to 
record truly the facts stated in it. . . . To entitle them to admission it is not necessary 
that a statute requires them to be kept. It is sufficient that they are kept in the discharge 
of a public duty." 

(2) The subjective influence of the official duty being the essential justify
ing circumstance, it follows that an official statement by a foreign officer is 
equally admissible with one made by a domestic officer. That the duty is 
not recognized by the domestic law is immaterial; it exists for the foreign 
officer; and so far as it exists, it affords an equally sufficient sanction.2 This 
application of the principle, though plain, has rarely been drawn in question. 

(3) It would seem to follow, that a supposed duty, though non-exUient, 
suffices. This consequence, though logically inevitable, has received only 
a partial recognition in the admission of records of an officer of a de facto 
gOlJernment constituted rebelliously and therefore without legal right.3 But 
no further recognition would probably be given, nor ought it to be; for it 
can hardly be doubted that hundreds of official documents, rejected because 
not made within the scope of official duty, have been made in good faith 
under a supposed duty; and yet it would be utterly impracticable to inquire 
in each case into the official's honest belief and to allow that belief to cure 
an otherwise defective document. 

(4) The statement whether by register, certificate, report, or the like-

2 Accord: 1905. F10rscheim ~. Fry. 109 Mo. 
App. 487. 84 S. W. 1023 (but the foreign law 
must be shown; here a record of incorpora
tion); 1868. Condit 11. Blackwell, 21 N. J. 
Eq. 193. semble; 1908. Miller 11. Northern 
Pacific R. Co .• 18 N. D. 19. 118 N. W. 344 
(Minnesota weigh-master's record of grain 
weights. made under· Minn. Gen. St. 1894. 
§ 7705. admitted; approving the above paa
sage); 1909. State v. McDonald. 55 Or. 419. 
1().1 Pac. 967 (" It is the intent of the statute 
that the officer having the legal custody should 
make his certificate according to the law of 
the place of record "); and the instances 
under mauiage-registers and deed-records, post. 
§§ 1644. 1652. 

Contra: 1900, Fish 11. Smith. 73 Conn.377. 
47 At!. 711 (Minnesota secretary of State's 
certificate of organization of incorporation. 
made receivable there by express statute. not 
admissible in Connecticut); 1921. Reed v. 
Stevens. 120 Me. 290. ll3 Atl. 712 (erim. con. ; 
to authenticate a New Hampshire marriage 
certificate. R. S. e. 64, U 15. 37.'making certi
fied copies admi88ible, held to .. have no extor-
ritorial force"; • 

Compare the rule for conflict or laws. 
ante.~§ 5. 

• Because here the 'de facto' governm~nt. 
though non-existent as against the parent na
tion, is internationally existent. and its orders 
protect its officers and create duties for them. 
Accord: 1699. Underhill 11. Durham. Freeman 
509, 2 Gwill. 542 (surveys taken during the 
usurpation of Parliament. held admissible) ; 
1824, Jones ~. Carrington. 1 C. & P. 327. :331 
(same); 1899. Oakes ~. U. S., 174 U. S. i78. 
19 Sup. 864 (archives of Confederate Govern
ment. being papers drawn up "by its officers in 
the perfor'lJlance of their supposed duties to 
that government," admitted to show whether a 
vesscl was acquired by purchase or by capture). 

Contra: 1873. Donegan 11. Wood. 49 Ala. 242. 
248 (notarial certificate of protest by one acting 
under the Confederate government of Louisi
ana. not recognized); 1873. Todd v. Neal. 49 
Ala. 266, 272 (same; nor is this to be treated 
as a case of a • de facto' notary, because the 
government was illegal and not recognizable. 
"and before there can be an officer' de facto,' 
there must be a government known to the 
Court"). 
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is admissible only so far as a duty exists to make statements on the specific 
. subject-matter. Hence a statement as to matters not covered by the duty is 

inadmissible; this is conceded. Conversely, the statement is admissible for 
all matters properly included in the duty, for the dut!" of statement extends 
to each and all of the facts as to which the official was bound to inform him
self in order to make the statement. This conclusion, too, cannot be doubted; 
the difficulty lying in its application to specific officers and their duties, as 
illustrated in the cases of assessors' books (post, § 1640) and marriage-records 
(post, § 1646). 

(5) The statement must be in writing; 4 this is not doubie<i." The policy 
of this limitation is unquestionable; for a written statement offers incom
parable advantages with respect to accuracy of use and permanency of service; 
and since official records are commonly preserved after the death or retire
ment of the officer, there is commonly no practical need (as there is in the 
statements of private persons dealt with in the foregoing exceptions) of accept
ing oral statements. 

(6) Since the assumption of the fulfilment of duty is the foundation of 
the exception, it would seem to follow that if It duty exists to record certain 
matters when they occur, and if no record of such matters is found, then the 
absence of any entry about them is evidence that they did not occur; or, to 
put it in another way, the record, taken as a w~ole, is evidence that the 
matters recorded, and those only, occurred. Such would probably be the 
judicial result in dealing with the present exception; 6 qlthough there is in 
the other exceptions, where a similar question arises, some difference of opinion 
(ante, §§ 1495, 1531, 1556). Distinguish, however, the question whether 
this absence of an entry, if admissible, may itself be proved by the certificate 
of the CU8todian of the record (post, § 1678). 

(7) In the foregoing exceptions, it is sometimes maintained that a state
ment otherwise admissible is to be excluded where there existed for the declar
ant a special ini!Jrest or motive to misrepresent. No doubt, in a given case, 
circumstances may justify the exclusion of an official statement where a strong 
motive to misrepresent appears to have existed; but it seems undesirable to 

• 1894. Propst 11. Mathis. 115 N. O. 526.20 diviciends to U. S. Treasury; records of ac-
S. E. 710 (record-derk's oral reading of will, counts kept in the Treasury. admitted to show 
not admitted); 1810. Bonnet ~. Devebaugh.3 non-payment. by lack of entries of receipt of 
Binn. 175 (oral assertions even'!'of a·c deceased payment) ; 1919. Chesapeake &: Delaware 
official. inadmissible}. Canal Co. 11. U. S., 250 U. S. 123. 39 Sup. 407 

• Except perhaps in England; there the oral (action for dividends due {rom the Canal Co. 
report of an officer to his superior. made in tho to the U. S. for 1873. 1875, and 1876; account 
regular performllBce of duty. has been held ad- books of the U. S. Treasury Department {or 
missible (ante, § 1528); and since there is in years 1848 to 1914. admitted to show. by 
England a tendency to confuse the present ex- absence o{ appropriate entries. that no pay
ception'ffor Official Statements with that for ment was received or made for the years in 
Regular Entries in the Course of Business (anlt. question. citing the text above); 1827. 
11524),itispoasible that the abovc-cited ruling Jackson 11. Miller. 6 Cow. N. Y. 753; N. D. 
might there be rea:arded as governing the pres- Compo L. 1913. § 469 (absence of record of 
ent clBIIII of statements. license as physician by State board of medical 

'1917, Chesapeake&: D. Canal Co. ~. U. S.. examiners is 'prima facie' evidence of lack 
3d C. C. A .• 240 Fed. 903 (non-payment of of license). 
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prescribe exclusion, as a general rule; and the usual judicial attitude favors 
admission.7 

(8) The person having the duty and the person making the statement 
must, on principle, be identical. Therefore a statement made by another 
person acting iruiead of the o1ficer having the duty will be inadmissible; for it 
is not made under the duty of office.s But it does not follow that only the 
person taking the oath of office. or only the person expressly vested by statute 
or otherwise with the duty, is competent to make the statement. Not only 
does practical necessity require that the details of duty be delegated; but, 
furthermore, such a delegation re-creates the duty with equal efficacy sufficient 
to satisfy the requirements of principle. The instances in which the state
ment may be made by a person other than the one specifically charged with 
the duty seem to be of two classes: 

(a) The first and commonest is that of deputy, as a clerk, registrar, 
surveyor, or the like. The duty in the sense of the direct responsibility
of making the record. or other statement is upon the general officer or head 
of department. But the authority to delegate a part of his work to subor
dinates is in effect a parcelling out of his duty, and the duty exists again for 
them in fractional form to the extent that the work has been thus assigned. 
Whether the duty of the subordinates may be thought to run directly to the 
immediate chief or else to the Government is not material. The fact is that 
they are not mere intruders or unauthorized substitutes, but possess lawfully 
the delegated duty; and the determining inquiry must be whether the gen
eral nature of the offic~ authorized a delegation of the details of work. A state
ment, therefore, by a lawful deputy should be admissible. 9 

7 1845, Parke, B., in Irish Society v. Bishop 
of Derry, 12 Cl. &; F. 641, 669 ("a marriage or 
burial register would certainly be admissible to 
prove a marriage or death, in suits to which the 
clergyman who made it might happen after
wards to be a party, though he had a pecuniary 
interest in the particular marriage or death at 
the time. The observation that it might have 
been fabricated to advance the interests of the 
officer affects the value of the evidence and Dot 
its admissibility"); 1880, Lord Blackburn, in 
Sturla 1). Freecia, L. R. 5 App. Cas. 623, 628; 
1851, Marshall, J., in Ratcliff 1). Trimble, 12 B. 
Monr. 32 (admitting a certified copy in the 

• 

certifier's own favor: "The official character 
of the act, the duty and responsibilities of the 
clerk. the publicity and notoriety of the pro
ceedings appearing of record and certified by 
him, the penal consequences of a false certifi
cate, and facility of detection and exposure, 
are considerations which preclude the applica
tion of the rule against (parties' testifying for 
themselves]"); 1832, Briggs 1). Murdock, 13 
Pick. Mass. 316 (town-clerk's record of his own 
election and qualification, admitted). 

Ctmlra: 1818. R. II. Debenbam. 2 B. &; 
Ald. 185. 

Another limitation, viz. that the entry must 
have been made contclllporaneoUII11l, hall once 
been laid down: 1913, Butcher's S. & M. 
Ass'n v. Boston, 214 Mass. 254, 101 N. E. 426 
(drll.wtender's books). 

a 1828, Doe v. Bray, 8 B. & C. 815 (Parke, 
J., rejecting an entry in a register made by an
other person, not the incumbent: "One ground 
why a regist<!r is evidence is because it is made 
by a person who has 11 pUblic duty to perform. 
Here the register is made up by a person who, 
as far as this baptism was concerned, was a 
perfect stranger to the transaction "). 

I 1899, National Accid. Soe'y 1). Spiro, 37 
C. C. A. 388, 94 Fed. 750 (see the citation 
posl, under I 1681); 1903, Lnffan 1). U. S .• 
68 C. C. A. 495, 122 Fed. 333 (a copy of an 
official bond, under U. S. R. S. § 886 may be 
certified by the acting Secretary of the Treas
ury); 1889, Keyser 1). Hita, 133 U. S. 138, 10 
Sup. 290 (certificate of due incorporation of a 
bank. by the U. S. acting comptroller of the 
Tr.eR8Uf)', under Rev. St. § 5154, held admi .... 
sible); 1832, Triplett 1). GiU, 7 J. J. Marsh. 
Ky. 4:l;', 440 (copy of a will-record, subscribed 
in the clerk's name by the deputy clerk, 
sufficient; "the deputy had a right. to sub-
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(b) A municipality or other corporation or governing body may have an 
authority to make statements, and yet the statements themselves may be 
made by the officers, and not by the corporation itself, as in the case of 
counties authorized to make surveys. Here, upon the same principle, the 
authority to do involves necessarily the delegation of performance to officers 
lawfully provided; and it must be immaterial whether the statement is made 
in the name of the corporation or of the proper performing officer. 

(9) The duty of all officers runs in theory ultimately to the State. But 
it is not necessary that the duty to make a statement should be specifiealiy 
created directly by the sovereign State. So far as the State has delegated the 
power of creating officers, the duties created for them are sufficient to satisfy 
the present Exception, whether created originally by the State or by the sub
ordinate governing body. Thus, if a city is vested with ordinary municipal 
powers, it may create an officer whose duty it is to record marriages, and this 
officer's duty, though it runs directly to the city only, is still an official duty. 
So far as concerns the origin of such duties, no special discrimination can be 
made under the present Exception. Where an official duty would for purposes 
in general bE: deemed to exist, it exists equally for this exception. 

§ 1633a. Same: Required Statementa by Non-official Persons, Does the 
duty sufficiently exist only for persons having the general status of officials? 
Or may it exist (by e)"-press statute) solely for the purpose of furnishing 
a record or certificate, in a person who otherwise has 1/0 official position J 
For example, when a statute makes it the duty of a clergyman to record 
or certify a marriage ceremony performed by him, is the document to be 
regarded as made under an official duty in the sense of this exception? 

In practice, little turns ordinarily on the answer to this question, because 
such statutes us",ally declare expressly that the document shall be admis
sible. But it is important, from the point of view of principle, to determine 
whether the use of such documents, sanctioned by statute, shall be regarded 
as forming an additional exception, standing on its own footing, or as merely 
an instance of the application by statute of the principle of the present ex
ception? Can it be said that a private person, expressly required to make 
a record or certificate, makes it under an official duty? Or, is it to be said 
that the term "official" duty is too narrow, and that the principle indudes 
in effect all documents made under any duty created by law! 

scribe the principal clerk·s·· name") ; 1895. 16 Utah 293. 52 Pac. 386 (clerk's certificate 
Com. II. Hayden. 163 Mass. 453. 456. 40 N. E. may 00 signed by a deputy in the clerk's 
846 (certified copy of register of marriage by name). 
the assistant-registrar. admitted. by implica- Contra: 1816: Sampson 11. Overton. 4 Bibb. 
tion of statute); 1916. Weitzel 11. Brown. 224 Ky. 409~(certificate of copy-grant, in the name 
Mass. 190. 112 N. E. 945 (certificate from the of the register himself, but in fact Wiitten by his 
office of the U. S. Comptroller. bearing his clerk, excluded. though the clerk had taken an 
seal. and signed by a deputy. admitted under oath of office). 
U. S. Rev. St. 1878. §§ 884. 178. 327); 1854. Distinguish the qu(ostion (treated paal, 
Whitehouse 1>. Bickford, 29 N. H. 471. 480 § 1635) whether a statement by the chief 
(acting clerk of a corporation may certify a officer himself of traDsnctioDS daM by aubor
copy of its recorcb); 1898. Steinke 1>. Graves. dinaiu. and not by himself. is admi ... ible. 
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It would at first seem that the latter mode of statement cannot be justified; 
for although, as already noticed (ante, § 1632), the oath of office is hardly 
to be regarded as the essential sanction, nevertheless the sanction does in
volve at least the idea of duty as created by official status, and not merely 
the idea of duty in the limited and imperfect sense of amenability to a penalt~' 
imposed by law. On the whole, however, it seems correct to say that such 
documents are made under an official duty, in the ordinary sense of a duty 
arising from status. 

The objection to this view is dissipated when we reflect than an official 
duty does not involve the devotion of one's entire energies to official work. 
A justice of the peace, or 3. registrar of voters, or a coroner, may during the 
year devote but a small part of his time to official duties, and may occupy 
himself chiefly as lawyer, physician, or broker; his official duty exists none 
the less because it concerns only a small fraction of his doings. Conversely 
(as illustrated throughout this exception), it matters not that an official is 
completely devoted to official work, unless he has a specific duty to make the 
record or certificate desired to be admitted under this exception; for example, 
a city clerk ordinarily gives his entire time to scores of items of official duty, 
i. e. his status as an official is as complete as can be; and yet unless he has 
also the specific duty to record births, marriages, and deaths, his entries of 
such matters are inadmissible. In other words, it is not his general official 
status that renders suc~~ statements admissible, but the specific duty to 
make such statements. (§ince, then, the specific duty to make specific 
statements is whr.,t renders them admissible, and since this specific duty is 
not necessarily dependent on a general official status, it is difficult to see why 
the specific duty may not exist also for a person not having otherwise an 
official status.-l In short, a person may (so far as legal theory is concerned) 
be an officer for the purpose of doing a single specific class of acts, and may 
apart from this be merely a private person. It is therefore proper enough, 
where by statute such a specific and narrow duty has been created, to regard 
the statements made under it as statements under an official duty within 
the notion of the present exception.! There is, on principle,Gno obstacle to -
this view: 

1824, Richardson v. Mellish, 2 Bing. 229, 240; the plaintifi ship-captain brought an 
action against the defendant ship-owner, in which a part of the issue of fact was the value 
or profit of a voyage to the East Indies by one of the East India Company's ships; as evi
dence of the value of such a voyage, a book was offered, "containing a list of passengers, 
made by the captain, and deposited in the India House, pursuant to the Act of 53 Geo. III," 

§ 163Sa. 1 The above principle is exempli
fied in the (ollowing case: 1906, McInerney v. 
U. S., 143 Fed. 729, 736, C. C. A. (ship's mani
fest; cited more fully POBt. § 1872, n. 1); 1916. 
U. S. II. Elder. D. C. W. D. Ky., 232 Fed. 267 
(violation of the oleomargarine law; to show 
the amounts 'received by defendant, the prose
cution offered the monthly l"lturns made by a 

manufacturer who sold to defendant: these re
turns were required by law 'W be filed with the 
Internal Revenue collector; held not admis
sible as official statements; this correct; 
but the opinion does not appear to be familiar 
with tho interesting theoretical bearing of tho 
question). 
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which provided that every ship in that trade should before clearing exhibit to the customs
officer upon oath, "a true and perfect list . . . setting Corth the names, capacities, and 
descriptions of all persons embarked," etc., etc., and that the officer receiving such list 
should upon receiving it "transmit a copy of such list to the secretary of the court of di
rectors of thc said United Company." It was object...od that "the captain's book is not 
such a public document as to entitle the plaintiff to give it in eyidence." BEST, C. J. 
(overruling the objection): "I come now to the next question, that is, as to the admissi
bility of c\;dence. For the purpose of j>roving the damage, the plaintiff put in a list re
turned by a captain under the authority of the St. 53 Geo. III, c. 155, §§ 15, 16. It is . -
contended that that paper was not evidence against third parties. I am decidedly of 
opinion that there is no foundation for that objection. This is a public paper made out by 
a public officer,2 under a sanction and responsibility which impel him to make that paper 
out accurately; and that being the case, it is admissible in e\;dence, on the principle on 
which sailing instructions, the list oC convoy, and the list of the crew of a ship are admissi
ble. But. it may be said, • Ay, but those are papers which come from Government officers.' 
I go on: But the books of the Bank of England have been made e\'idt:nce, all those are 
evidence that are considered as public papers, made out by persons who have a duty to 
the public to perfoml, and whose duty it is to make them out accurately. On account of 
that duty and responsibility, credit is given to them ..•. These are papers which the 
captain is ordered, by the 15th section of the statute to which we have been referred, to 
make out upon oath, which oath an officer of the customs is authorized to administer; for 
what purpose? for the purpose of informing the East India Company (who, though sub
jects in England, are great sovereigns in India) what kind of persons, and \\;th what sort 
of arms, these persons are going to settlements the administration of the affairs of which 
are committed to them. If these are not public papers, made \\;th a view to great prin
ciples of public policy, I am at a loss to know what are public papers." 

But in given instances, nevertheless, it remains to determine whether the 
statutory duty can properly be so construed; in other words, to discriminate 
between a genuine official duty created and a mere penal responsibility 
established. For example, a statute requiring e\'ery owner of property to 
make a return of the items of his property, or requiring every employer to 
make a return of minors and women employed, merely establishes a penal 
responsibility; while statutes requiring officiating clergymen to record or 
certify marriage·ceremonies may properly be regarded as creating an official 
duty. Of the latter class of statutes, a few other instances will be noted from 
time to time in the ensuing sections. Of the former class, there are many 
instances in which the statute expressly makes admissible the statements 
thus required of private persons (for example, certified records of a corpora
tion by its secretary, or of a bank's books by its agent). Although they do 
not on principle belong under the present exception, but form a statutory class 
by themselves, it seems more convenient to place them in the present Chapter 
under the respective classes of documents concerned (post, §§ 1672, 1683).3 . 

§ 1634. PUblicity of the Document as Essential. It has already been 
noted (ante, § l(32) that the opportunity of inspection by the public at large 
has by some judges been advanced as one of the essential reasons on which 

I This phrase of the learned judge Was here by the EllBt India Company for six voyages. 
applied liberally: for the ship was a private • As to the privilege Cor thel!e Document&, 
ship, owned by Messl'8. S. T. & S .• and chartered sce post, § 2377. 
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the Exception is based. If it is an essential reason, and not merely an in
cidental and usual advantage, then it follows that documents not so open 
to general inspection are inadmissible, even though made under an official 
duty. Such seems now to be the law in England. l But this may perhaps 
be regarded as in fact a modern innovation in that country. Before the 
opinion of Lord Blackburn in Sturla 'l1. Freccia, it does not seem to have 
been laid down distinctly as essential.2 

• 
In the United Slates no definite acceptance of this limitation seems to have 

been made; although in a few opinions the element of publicity has been 
referred to 'obiter' as essential. 3 

For the reasons already indicated (an ie, § 1632) the limitation is not a 
desirable one. Should it be accepted, however, the class of official docu
ments excluded by it will after all be a narrow one, namely, those only which 
are strictly confidential, for example, reports by inspectors, tax-officers, 
and the like. These would perhaps usually be priVileged from disclosure in 
any case (post, § 2378), so that perhaps the question is not likely often to 
arise. It can hardly be supposed that the scope of this limitation, as ex
pounded by Lord Blackburn, was intended to include other than confidential 
documents, i. e. to include that vast class of official records (including certified 
copies) which are customarily not compiled for reference by the general public 
nor placed where the public has constant opportunity to inspect. 

§ 1635. Personal Knowledge of the Official; Notary's Knowledge; Certifi
cate of Acknowledgment. It has already been seen (ante, § 65i) that an 

§ 163C. 1 1838, Merrick 1). Wakley, 8 A. & E. 429, 437 (1852), Pnrke, B., refcrs only to the 
170 (cited ante, § 1632); 1880, Sturla 1). Frec- official duty as the reason of the Exception. 
cia, L. R. 5 App. Cas. 623 (stated fully, post. In some of the quotations ante. § 1632. pub-
~ 1670) ; 1904, Mercer v. Denne, 2 Ch. 534, 541. !icity is referred to as one of the reasons, but 
5-14 (fishing-rights; a report of a surveyor, in not as essential. In Irish Society 11. Bishop of 
1610. made by order of the Warden of the Derry, 12 CI. & F. 468 (1845), Parke, B .• hints 
Cinque Ports, and maps prepared in 1641-47 at it as essential. In R. 11. Martin, 2 Camp. 
by the War Office. not admitted lIS public 101 (1809). M'Donald, C. B., does the same, 
documents, following Sturla v. Freccia; Far- speaking of a corporation vestry-book; but 
well, J.: "The test of publicity as put by he is there probably thinking of the incorrect 
Lor..! Blackburn is that the public are inter- analogy of Private corporation books, as to 
csted in it, and entitled to go and see it, so which access is necessary in order to treat the 
that if there is anything wrong in it, they would entries as admissions (ante. § 1074). 
be entitled to protest"; but two charts pre- 3 1878, Evanston v. Gunn, 99 U. B. 66, 
pared by order of the Admiralty were ad- (Strong, J.: "[These records of weather] are 
mitted); 1905, Merccr v. Denne, 2 Ch. 538. as we have seen, of a public character, kept for 
554 (Mercer 1). Denne, 8upra, affirmed on public purposes and 80 immediately before the 
appeal; Vaughan Williams. L. J .• referring to eyes of the community that inaccuracies, if 
Sturla v. Freccia, thought that .. Farwell, J.. they should exist, could hardly escape expos-
in his judgmcnt csnied the ruling of Lord ure"); 1886. Cushing 11. R. Co., 143 Mass. 78. 
Blackburn rather further than Lord Black- 9 N. E. 22 (eXcluding a report by an official 
burn himself intended," and believed that engineer describing preliminary surveys ~ith 
under that principle "records in the Ex- reference to proposed harbor-works, and 
chequer of acts done by officers of the Crown printed as a public document by the federal 
in or derogation of the King's title Senate; Field, J.: "Nor ar.- the facts stated 
are admissible against all the world" in a in the reports public facts. in the sense that 
proper case; though the documents here they are facts which the United States have, 
offered did not satisfy that rule). under the authority of law, undertaken to 

2 For example. in Doe 1). Arkwright. 2 A. &: ascertain and make public for the benefit of aU 
E. 183 (1834), and in Daniel 11. Wilkin, 7 Exch. persons who may be interested to know them "). 
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essential qualification of a witness is that in general his k~owledge or belief 
should be based on personal observation; and that testimony based on any
thing short of this is receivable only in a few classes of cases in which the 
source of knowledge is for practical purposes equivalent to personal obser
vation. It has also been noted (ante, § 1424) that the same principle is 
applied to persons whose hearsay statements are receivable under excep
tions to the Hearsay rule; and the application of the principle has been 
noticed from time to time in the foregoing exceptions. 

How far is the principle to be maintained in the present exception? Must 
the officer whose statement is admitted have personal knowledge of the 
thing recorded, certified, or returned? In general, there can be nc doubt that 
the principle applies here as elsewhere; but the principle itself need not be 
and is not judicially employed to the extent of unpractical strictness; and, 
as already noted (allte, § (jG4), it has its qualifications and exceptions, base<"l 
on good sense and practical convenience. For the purpose of the present . 
exception, the cases calling for its application seem to fall into three classes. 

(1) Certain kinds of official statements are clearly intended by the law 
to be based upon actual personal observation. The transaction which the 
officer is authorized to record or certify is, in its nature, a transaction done 
by him or done before him by another person. He cannot fulfil his duty to 
do or supen'ise the transaction except so far as it is done by or before him, 
and thus the correlative duty to record, certify, or return im'oh'es neces
sarily a personal knowledge of the transaction. For example, a notary is 
authorized to certify that he himself protested a neg.:>tiable instrument, or to 
certify that some one "personally known" to him "personally appeared" 
before him and acknowledged a deed; 1 hence the nature of the duty and of 
the transaction presupposes the notary's ability to base his statement 011 

personal know ledge. 
That the principle applies to this class of cases has been well expounded 

in the following passages: 

1821, GIBSON, J., in Stewart v. AUison, 6 S. & R. 327 2 (excluding a notary's certificate 
of protest stated by the notary on the stand to have been made on the infoill1ation of his 
son. the notary not having served the notice himself): "Now put the ease of a witness 
who has in his examination sworn positively to a fact. but from whom, on being 
cross-examined, it comes out that he personally knows nothing about the matter, having 
obtained all his information from a person o~ whose veracity he thinks he can depend. 
Ought not the Court to direct the jury that the whole of his evidence, taken with the ex
planation given, is incompetent and goes for nothing? . . . The assertion in a [notary's1 
protest of a fact founded on hearsay, which would be incompetent to be heard from a 

§ 1635. 1 This has been true since the very 
origin of notaries: .. scripsi quia et mihi pre
ceptum est ct omnia in presentia mea facta 
sunt." in Ii document of 1163 A.D.; quoted, 
with others, in Bresslau, Handbuch der Urkun
denlehre (1889), I. 495. 

wished to exclude the certificate entirely. While 
the other judges admitted it, feeling unwilling 
to decide whether the notary was falsifying on 
the stand or in his certificate; but all agreed 
that if the notary's testimony was true his 
~rtifica~ was inadmiSRible. 

, Gibson, J .• here was in that he 
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",;tness attending in the ordinary way, is not made competent and legal hy the Act of 
ASlIembly .... The Legislature surely ne\'er intended to permit an officer to authenti
cate by his certificate a fact to which he would not, after being examined touching his 
means of knowledge. he pennitted to swear. • •. I hold the notary competent to certify 
only what he personally knows to be true. and not what he may conjecture to be so from 
the relation of other:!. . . . The confidence supposed to he reposed in the truth and in
tegrity of tho:IC offi('Cr~ by the Executive who appointed them is the ground on which the 
Legislature rested the substitution of their certificate for the ordinary judicial evidence 
of the facts asserted in it; and it therefore never could have intendt.'<l to permit them to 
delegate this high personal trust to a stranger, acting ",;thout oath or even official re
sponsibility." 

1861. DIXo:-;, C. ,J., in Adam8 v. JVright,14 Wis.413: "The notary's official oath is sub. 
stituted for the ordinary judicial oath taken in the presence of the Court and jury, and he 
cannot lawfully and conscientiously certify or record, as matters of fact, things whieh he 
would be incompetent to testify to all a witness if called to the stand in the trial of a cause 
and which wou!tJ he excludcd as mere hearsay." 

186,'), 1I0\.\lI:;S, ,J., in Commercial Bank v. Barhdnk, :34 Mo. 563 •• ')72: "The protest i~ 
to he evidenl'C of the fael~ stat(.'f\ in it, of whirh the notary is supposed to have personal 
knowledge anll credit is givcn to hi~ official statements by the commercial worl<1 on the 
faith of his public and official character. In ('Ourt the instrument speaks as a witness. 
Such statl:ments made merely upon the information of another person wouM amount to 
hearsay only, if the notary were himself upon the stand as a \\;tness. The nutarial pro
test must state facts known to the pNson who makes it, and he cannot delegate his official 
character or his functions to another." 

That the notary at any rate is one of those officers who are required to 
cNtif:.' 011 nothing less than personal knowledge seems dear. For their cer
tificates of Jlrotr.~t of ('ommerciul paper, this has often been laid down.3 For 
their certificates of ac~'nowllJdgment of dee cis, the rule is constantly cnrorced.~ 

'Th" pru('tk .. of nntllrics to act in pm/r .• I. 5thl. 57'.! (two in J!Urtnprship, one making 
upnn rlerkK' information has. however, ob- demand, the other drawing up the protf'st. 
tainl'd footinp: in some regions: and it il< in f'Xl'ludcd: see Quotation .upra). Compare 
England rwrhnps all un!!('ttled question ""hNher Joost r. Craig (1901). 131 Cal. 504. 63 Par. 
the pral'tirf' would he If'gally rpl'ogniz(·d. lit 840. and c~e cited. So many questions of 
I~Mt for f"rcign hills: tbat it would not he ""IIS the law of commercial paper lind tbe requisitps 
intimated hy Buller. J .• in lA>ftlcy v. MiliA, of protest lire usually involved in thetro rulings 
4 T. R. 170. 175 (1793). and WM held by Lord that they cannot be further examined berc: 
Tpntcrdl'n. C. J.. in Vandewall v. Tyrrell, Aec Daniel, Nl'gotiable Instruments. II, 1!95O: 
M. <.\: 1\1.1<7 (1827), III! reportro hy Mr. Chitty, lind a collection of CILSCI! in 96 Am. Dec. 605. 
in the lleventh Dnd follo",ing pditions of bis Distinguisb the usc of tbe decl'lIsro c/"k'. 
""ork on Bills, p. 458 (9th cd.): in the latter ~nlry under tbe Rrgulnr Entries exepption 
placr is given a ('orrellpondencc between the (anle. § 1522), a8 in Halliday v. MeDougall,.20 
Irarned autbor and the notaries. in which the Wend. 81. as (18.18). 
merits of tbe qllestion are discu88ed. • The principle hili! been insisted upon re-

That the nolllry m,,"'ac'pt'raonal/yisdeoided peatedly, but most of the decisions deal. not 
also in the following calles: 1844. Sacrider D. with the quc!ltion of evidence whether the, 
Brown, 3 McLean 481 ("Thill (tbe protest] notary's statement of personal knowledge ""as, 
mu"t be done by th(' officer who aetll under true, but with thl' question of IlUbstantive law 
oath. and to whollfl official actll duly certifird whether the omission of that statemt'nt from 
the law gives v('rity"): 1842. Onondaga Co. hill 'certificate makes it usele8.~ for entitling the 
Bank ~. Bates, 3 Hill N. Y. 53; 1 R43, Sheldon dced to r('rord: the answer llf'ing always in tho 
r. Bllnham, 4 Hill N. Y. 129. 1:11: 1&15, Dffirtllath·r. lind tho impliration being thllt 
Chennwith r. Chamberlin, 6 n. Monr. GO (UII' the certificate would be ~'Qually uselcSll if it 
11'811 local ('ustom tlUnctions the dl'rk's IIction): ""l're falee in fact. 
1861, Adams v. Wright. 14 Wi8. 401l. 41'.!: Ther<' is a coll('ctioll of calK's in a note to 
1866. Commercial Bank D. Barudall', 34 Mo. Lh;DglIton~. Kettelle, 41 Am. Dec. 168. Tbe 
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In this respect, indeed, it deserves particular emphasis, as involving not 
merely the requirement of proper testimonial qualifications, but also the 
strict enforcement of the terms of his certificate. He certifies under his oath 
of ofHce that A. B., known to him to be the person therein mentioned, per
sonally appeared before him and executed the writing. If this was not so, 
then hc is neither It good witncss nor an honcst officer. Yet in professional 
practicc in some of our communities, it is not uncommon for Ii notary to give 
thc certificatc without such knowledge or in the absence of the person. Such 
practiees tend to destroy the credit which the law givcs to ~ueh certificates 
and to ovcrturn the whole basis of security for the registration system. A 
specific penalty should bc cnforccd for such violations of the oath of office. 
Courts should do what they can to in~ist on that faithful performance of 
official duty which alone is thc justification for this branch of the Hearsay 

• exceptIOns. 
As for othcr officers than notarics, it may bc difficult, no doubt, in particu

lar instanccs, to determine whether the official statement belongs within this 
class. So far as the question has arisen, the cases ma~· bc elscwhere examined, 
under the din·ercnt kinds of documcnts.h The proper test, in general, would 
seem to bc whcthcr thc subject of the officer's dut~· is a transaction supposed 
in legal theory to bc done by the officer or to occur or be done before him by 
another; if it is, then the recording or certifying of it presupposes the same 
conditions, in order to be admissible. 

(2) Assuming still that the transaction is one in its nature required to be 
done by or before an officer, therc are nevcrthelcss many classes of public 
officcs in which thc work must bc apportioned among sllbordillafes. Clerks 
and treasurers, for example. ha\'e in populous districts one or more, perhaps 
scores, of assistants, to whom various parts of thc work are assigned; thc 
chief officcr, on whom thc general duty directly rcsts, retaining only a super
vising function, and rarcly doing in person the acts of recording, returning, 
or certifying. This is we)) understood and fully sanctioned as a proper and 
necessary mode of seeuring thc pcrformance of the official duty. The sub
stantive law recognizes this; llnd it would bc impossiblc and inconsistent in 

following cases are a portion only: 1858. 
Fogarty r. Finlay. 10 Cal. 245; 10J!). And ... rllOn 
r. Aronsohn. 181 Cal. 294. 184 pa.... 12 (the 
opinion. hy Lennon. J.. 8pta forth forf'"fully 
thr importance of pr!'SI'rving the principln of 
personal knowledge for a notary's c<'ftificate 
of acknowledgment, and offers a practicable 
definition of it); 1905. Ohio !Ilafl Bank ". 
Berlin. 26 D. C. App. 218. 225; 1904. Lalakea 
v. Hilo Sugar Co .• 15 Haw. 570; 1920. My!'rs 
r. Eley. :l:l Ida. 266. 193 Pac. 77 (acknowledg
ropnt tllkrn by telephone); 1857. Shephard ~. 
Carripl. 19 III. 3 I!) ; 1860. Gove r. Catht"r. 23 
Ill. (H 1; 1868. Lindley t1. Smith. 42 Ill. 527: 
1870. npcknr r. Quigg. M Ill. 306; 1861. 
Brinton v. S("cv('rs. 12 Ia. 300; 1863. Reynolds 
I). Kingsbury. 15 In. 238; 1906. Com. v. 

Johnson. 123 Ky. 437. 96 S. W. 801 (whether 
a county clerk is liable for taking an acknowl
edgment of an impostor); 1007. Barnard ~. 
Schuler. 100 Minn. 289. 110 N. W. 966 (good 
opinion by Start. C. J.); 1872. Callaway l'. 

Fash.50 Mo. 422: S. Dak. Rev. Code 1919. 
§ 580 (the officer must" kilow. or has sntielac
tory e~;dence on the oath or affirmation of a 
credible witness. that the person making the 
acknowledgment is the individual" etc.); 1917. 
Figuers ~. Fly. 137 Tenn. 358. 193 S. W. 117 
(action agllinst the 1I0tary). 

For the question whcthl'r s ctrtijical" oj 
acknowledgment is conclll.!irc. anu. § 1347. 

, See particularly §§ 1646. 1670. poat (mBf
risgI!-rcgietcrs ... tr..). 
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the law of Evidence to refuse equal recognition. When such an officer's 
record or certificate is made, no one supposes that the chief officer himself 
has had personal knowledge of the data stated over his name. 

It cannot be doubted that such official statements are admissible. His 
duty makes him responsible for errors or defaults therein, no matter whose 
they are, and his duty should equally suffice to admit such statements. The 
question, it should be noted, is not whether a statement in the deputy's own 
name is admissible (as in § 1633, par. 8, ante), but whether a statement 
coming in the name of the officer himself is inadmissible if it appears that he 
made it, not on personal knowledge, but on the faith of a s1lbordinate's in
formation. Since the general nature of the official duty requires that the 
assistance of proper subordinates must be relied upon for its performance, it 
follows necessarily that the same assistance may be relied upon for the due 
recording of the things done. On principle, therefore, there seems to be no 
objection; and practical necessity certainly demands the same result. 

Whether or not a given officer is one who in legal contemplation may 
properly employ the assistance of subordinates to do, p..nd therefore to record, 
the transactions of his office is of course sometimes difficult to determine. 
It is easy to see, for example, that a notary's duty (as in the case above quoted) 
requires a strictly personal performance, and therefore personal knowledge. 
On the other hand, it is equally clear that the clerk of a busy court need not 
make in person the copies of records certified by him, nor know their correct
ness. In general, Courts are disposed liberally to enlarge the class of official 
statements which may properly be made on the faith of subordinates' acts.6 

But the principle extends only so far as the assistance relied upon is that of 
proper subordinates, and not that of outside persons or of other officers hav
ing independent duties; for in the latter alternative the statement belongs 
in the ensuing class. 7 

• .41a. 1881, Miller ~. Boykin, 70 Ala. 469, copies of records," and IlUch certified or at-
478 (postmaster's register of mail-arrival SO and tested documents shall be equally admissible 
departures received, though not based on as those done by "the register in person"). 
personal knowledge); Cal. 1904, People ~. Contra: 1913, Butchers'S. &: M. AM'n. v. 
Buckley, 143 Cal. 375, 77 Pac. 169 (rule stated Boston, 214 Ma88. 254, 101 N. E. 426 (draw
for an official stenographer's transcript of tenders' official record of vessels pB88in~, not 
testimony); People 11. Donnolly. 143 Cal. 394. admiSBible 80 far as made on reporU! by Bub-
77 Pac. 177 (similar); D. C. 1892, U. S.~. stitute drawtenders; uDsound; decided on 
Crol!!!, 20 D. C. 380 (Marshal's record of the principle of § 1530, ante, but that prio· 
measurements of convicted persons, admitted. ciple does not apply here, because the sub
th" measurements being actually taken by stitute is equally an official. hence need not 
some unknown subordinate); Maa8. 1886. be called; Worcester v. Northborough. not 
Worcester ~. Northborough, 140 Mal!!!. 397. noticed). . 
401. 5 N. E. 270 (printed record oC M&I!I!&ehu- 7 The following ruling, perhaps illiberal. 
Betts volunteers, published by adjutant- illustrates this: 1820. Governor ~. Jeffreye, 1 
general under legislative resolve, admitted to Hawks 208 (a certificate of the adjutant
show town of residence of a soldier; • 'this general that the defendant, a colonel, did pot 
c\&88 of evidence is not strictly confined to make his return to the major'general B8 re
Caets within the personal knowledge of the quired by IIlW, was held inadmissible, because 
officer making the record "); Mass. St. 1912. the adjutant-general could not have had pe~
e. 64 (register of deeds for Worcester Co. may sonal knowledge of the fact; although hl' 
authorize in a specified manner an employee certificate in Reneral was evidence of the deli no • 
.. to certify or attest B8 chief clerk recorda or quencies of officers), ° 
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(3) Where the officer's statement ill concerned with a tran:mction done, 
not by him or before him, but Ollt of his presence (and out of the presence of 
his subordinates), the case is one in which obviously he can have no personal 
knowledge; the assumption must therefore be that his statement is inadmis
sible. It is to be noted, however, that the sufficient explanation is usuall~' 
that the officer's dllt~· does not extend to transactions out of his presence, 
and thus the recording or certifying of them is not covered by his official 
duty. For example, under the English ecclesiastical system it was the duty 
of the priest officiating at a baptism or a marriage to record the performance 
of the ceremony as an act done officially by him; but his duty was confined 
to the performance of the ceremony, and hence his record of the age of til(' 
persons baptized or married was not made as a part of his duty, since the 
age depended on the date of occurrence of birth at another time and place 
(post, § 1646). Thus, for matters not occurring in the presence of the officer, 
his record or certificate is inadmissible, not only because in general a witness 
must hlwe personal knowledge, but also because an officer's duty is usually 
concerned only with matters done by or before him. Tested by either prin
cip!t;, there is a shortcoming. 

Now there may be cases in which the officer's duty clearly does involve his 
ascertainment of facts occurring out of his presence and requiring his resort 
to sources of information other than his own senses of observation; for ex
ample, an assessor's record of the value of real estate and of its occupan(';>', 
or a registrar of voters' record of electors' residences. When such a duty 
clearly exists, the general doctrine above, that a witness should have personal 
knowledge, need not stand in the way, for (as alread:-' noted) it has its con
C'eded limitations; and where the officer is vested with a dut:-, to ascertain for 
himself by proper investigation, this duty should be sufficient to override 
the general principle. It is true that due caution should be observed before 
reaching the conclusion that the law has in fact in a given case intended to 
invest the officer with such an unusual duty. But when it clearly appears 
that a duty has been prescribed to investigate and to record or certify fact." 
ascertained other than by personal observation, then it follows that, in ac
cordance with the general principle of the present exception, the statement 
thus made becomes admissible. Such, in general, is the judicial attitude 
towards this class of questions. On the one hand, we find a general exclusion 
of statements not based on personal knowledge (of the officer or his sub
ordinates); this exclusion being rested usually on the circumstance that the 
duty does not extend to such matters.8 On the other hand, we find a few kinds 
of statements where it has clearly been made the officer's duty to investi
gate and record or report irrespective oC personal knowledge; in such cases 
the statements are admitted; but Courts are disinclined to recognize many 
instances as belonging within this class.9 

• Poat, It 1630, 1646. 1648, 1664. • Poal. U 1670-1672. 
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Occasionally a statute makes the result clear by expressly declaring such 
statements admissible; but, in the absence of statute, Courts are found 
slow to infer merely from the nature of the office any specific duty to record 
or certify, on the faith of information derived from other persons, matters 
occurring without the officer's presence, or, at least, any duty sufficient to 
render such statements admissible in evidence. This attitude is, on the 
whole, and apart from specific vagaries, a safe and practical one, because, so 
far as the sources of the officer's information are not personal to himself, 
they will in general be equally and sufficiently available in the ordinary way 
as testimony for the party desiring to make proot. The various instanees in 
which this general question is illustrated may best be noted under the difl'er
ent kinds of documents. 

§ 1636. Proposed Enlargement of Rule. It cannot be doubted that 
the rule of Evidence, in thi:; vast field of application, is suffering seriously 
from failure to expand with change of circumstances. The principle of the 
common law was not liberal enough, and it was never liberally applied; 
Chief Justice Marshall's early pronouncement (post, § 11)77) never found any 
vogue. The common law implied an authority in every official to keep It 

record of his doings, but it did not imply an authority (beyond a few in
stances) to make a report or return, or to make a certificate. 

This narrow principle ser-ed well enough, perhaps, in the period and the 
eommunit~, where it was generated; for there was but one jurisdiction, and 
all judicial I'ecords were centralized under the Chancellor in a single de
pository (po.~t, § 1677); these circumstances, and the theory of a specific 
authority given by each impress of the Chancellor's seal, served to obviate 
serious inconvenience. But in It community like the United States, with 
now fifty jurisdictions, with the judicial system in each of them so decentral
ized that every county has one or more independent ('ourts of record, and 
with an even more extensive hierarchy of State and count~· officials having 
independent functions, and scattered over wide areas, the multiple occasions 
for using the records, returns, and certificates of these various independ
ent officials, make a far more complex demand on the original principle. 
Circumstances have so changed the entire condition of things that the 
primitive principle is outworn, and no longer serves the need~ for sueh 
evidence. 

:\Ioreftver, mechanical facilities have also changed, so that the strict safe
guards of trustworthiness, suitable for the earlier modes of life, are no longer 
required. Hapid communication by telegraph makes it possible to verify 
doubta and check errors, as well as to prepare against forgery. Prompt 
transit by steam and electrical power make it possible to summon an official 
Cor 'viva voce' testimony if needed. Improved methods of copying, filing, 
and preserving re('ords, make them readily aecessible Ilnd verifiable. 

In short, changes of condition make it both safe ancl imperative that a 
liberal rule of extensive scope should be recognized, as the logical modern 
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development of the earlier principle. This conclusion is corroborated by the 
great bulk of legislation giving such an expansion in detail in every State. 
The thousands of statutes which expressly declare admissible the records, 
returns, and certificates of various specific officers prove that there is a legit
imate demand in professional opinion for an enlargement of the narrow 
common-law rules. The unfortunate feature of these statutes is that the\' • 
encumber the law with petty meticulous rules, each applicable only to an in-
Jiddual class of officers or documents. They virtually, in combination, rest 
upon a single large pripciple of official duty or authority. That large prin
ciple, alread~! recognized in part in a few jurisdictions, should be explicitl? 
formulated and recognized. It would not only save us from the lucubrations 
represented by the thousands of existing statutes, but would serve as a simple 
basis for the new kinds of officers and documents that may from time to 
time develop. 

Accordingly, the following is offered as the sound rule for present and 
future conditions: 1 

1. Any .'1tate1nent in writing, made by a public officer act·ing under a duty 
or authority w make the statement, is admissible; subject to the fClllawing 

• • provuJlons: 
2. The statement is admissible u:ithmLt calling the officer who made it or 

showing that he is deceased or otherwise unavailable. . 
lhd in the trial Court's di.,cretioll he may be summoned for cruss-examhw

lion,' and £n the cases hereinafter provided for the party offering the state
ment must give reasonable 1l0ace beJore trial so that the opponent may apply 
seas01w.bly Jor a SIlm,11I01lS for cross-examination. 

3. The statement may be one made under a d1lty or authority expressly 
declared by statu.te, rcgulation, or order. If 7/Ot expressly declared, the duty 
or authority will be implied in the follawing cases: 

4. ReYMters and Records. Wherevcr there i., a duty or authority for an 
officer to do or observe a thing, there M an implied duty or authority to enter 
in a record or reg£Stcr a. statement of what is done or observed; and the 
statement i3 admMsible. 

5. Returns and Reports. (a) Wherever an officer's duty or authority 
requircs him, whilc without the premises of his office, to do or obserre some
thing, hc has an implied duty or authority, on retunlillg to the officiaI1JTemisC8, 
to write down in a return or report what he did or ob.vcrl'ed; and the return 
or report is admissible. 

(b) Whencver the officer's duty or authority requires him to obtain informa
tion' othcr than by personal obsenJatwn, he has an implied duty or authoru!I 
to write down the re.,ults of such £nformoli01l; and the return or report M ad
mi.v.viblt!, provided it has been kept on file in lzia or another office accessible to' 
all perSM18 interested. 

§ 1636. I For a more eluborate and ICII8 Pocket Code of Evidonce, n 1090-1164. 
liberal formulation, sec the p~nt writer's 
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6. Certificates. EvenJ officer has an implied duty or authority to prepare 
and deliver out to an applicant a certificate stating anything which has been 
done or ob,YcrDed by him or exists in his offwe by virtue of some authority or 
duty, and the certificate is admissible. 

7. Certified Copy. Every official custodian of a document has an implied 
authority or dllty to make a copy of any document, 1wt confidential, lawfully 
existing in his office and fo deliver Ollt therewith to an applicant a certificate 
stating that the COp!! is correct; and the certificate is admissible, 

(a) to evidence the contents and genuineness of all official records law
full. II kept in hi,'! cu.Ytody; 

(b) to et,hlence the contents of all private documents lawfully deposited 
in his custody; 

(c) to evidence the execution of all private documents lawfully deposited 
in hi.y clI.ytody, if by law the deposit 18 accompanied by some evidence of 
genllinenes.~, ,Yllch as the testimony of witnesscs to execlltion, or the party's 
achwwledgment, or a certificate of such probate or acknowledgment from 
some other officer authorized thereto. 

B. ApPLICATION OF PRINCIPLES TO SPECIFIC KINDS OF DOCmlENTS 

§ 1637. 'l'hree Types of Document: Register, Return, and Certificate. Offi
dal statements may of course be classified from various points of view. That 
classification will here be most serviceable whose distinctions rest on salient 
circumstances markillg general limitations of the implied authority of officers, 
and therefore suggesting something as to the admissibility of a given docu
ment. These circumstances seem to concern mainly the form and the cus
tody of the document. As to form, the statements may be regularly made in 
a series and collected in a general register or record, or they may be drawn 
up for each occasion as separate documents. As to custody, they may be 
preserved by the officer in official custody, or they may be gh'en out to be 
carried away by the person wishing to use them. There thus arise three 
classes, in general sufficiently distinct, within which it would seem that all 
the various sorts of documents may be subsumed, namely, Registers (or 
Records), Returns (including Reports), and Certificates (including Certified 
Copies). 

(1) A register or record differs from a return or report in that it comprises 
in a single volume a series of homogeneous statements, recorded by entries 
made more or less regularly; it differs from a certificate in, that it is kept 
in the offieial custody. (2) A return or report differs from a register in that 
it is a single document, made separately for each transaction as occasion 
arises (perhaps filed or indexed with others, but having a separate existence 
of its own); this difference arising usually in practice from the circumstance 
that the statement deals with something done outside the official precincts 
and therefore not so fitted for entry in a single office volume. The return 
differs from the certificate in that it is preserved in official custody. A further 
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distinction, within this class, between a return proper and a report is that the 
former deals , .... ith something personally done or observed by the officer, while 
the latter records the results of his investigations as to something that has 
occurred out of his presence. (:3) A certificate differs from a return in that 
it is not preserved by the official, but is given out by him to an applicant 
for the latter's use. It differs from a register in that it is not a series of 
entries in a single volume. 

In general, the practical importance of this distinction of terms appears in 
the following wa:-'s: (I) A regi3ter is usually authorized by implication to be 
kept by every officer to record his doings, and is therefore generally admis
sible without express authority to keep it. (2) A return is also usuall~' by 
implication authorized for any officer whose duties invoh'e'the doing of things 
outside of the premises of his office, for example, a sheriff or a surveyor; 
yet, so far as it is merely a report i. e. not based on personal knowledge -
few officers, if any, are found vested by implication with such authority, and 
consequently an eA-press authority must be sought; moreovei', the number of 
officers whose duties necessarily authorize the making of a return proper is 
small. (:3) A certificate seems at common law rarely, if ever, to have been 
regarded as authorized by implication, and therefore an express authority must 
be sought in each instance. Thus, the distinction between the three classes 
has important consequences in determining the admissibility of the various 
sorts of official statements. 

The terms above taken are not, it is true, employed in common usage with 
such precision as to mark these specific distinctions; nevertheless, the terms 
are sufficiently typical, and the ideas ordinarily conveyed by them do roughly 
correspond to the above definitions; it is enough if here they are understood 
to be employed in those senses. Furthermore, the lines between these three 
classes, while broadly enough marked in general, cannot always be strictly 
marked. Some official documents for example, a justice's certificate of 
marriage, recorded with the town clerk may conceivably be placed under 
one or another of the classes. In other cases, the officer prepares the docu
ment in two forms or prepares it in dift'erent forms in different jurisdictions, 
- {or example, a notary, who in some localities gives out separate certificates 
of protest, in othel's enters the protest in a general register and gives out 
copies of the register. Nevertheless, the broad distinctions, and the legal 
consequences already mentioned, are clear enough, and serve sufficiently to 
group the various sorts for considering their admissibility in evidence. 

§ 1638. Other Rules applicable to Official Docnments, discdminated (Pro
duction of Original, Authentication, Privilege, etc.). The sole inquiry here is 
the scope of an exception to the Hearsay rule, i. e. the admissibility of an 
official document as testimonv to the facts asserted in it bv the officer. • • 
Other rules of evidence will also find application to the same docnment; but 
their bearing must be discriminated: 

(1) The rule requiring the Production of the Original (ante, § 1179) finds 
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constant application; but, assuming the original to be produced, the ques
tion still remains whether it is receh'able as an assertion of fact under the 
present exception to thc Hearsay rule, 

(2) The rule of Authentication (post, § 2129) has always to be satisfied; 
for an official document ma~r belong to a class clearly admissible under the 
present exception, and still the document actually ofi'ered must be authen
ticated as genuinel~' that which it purports to be. 

(:3) The rule of Completeness (fJ().~t, § 2094), requiring the whole of n 
document to be used, and lIot merel~' a portion of it, has constant application 
to official documents, allIl may exclude that which would be admissible so 
far merely as the present exception was concerned. 

(4) The rules of Preference (antc, §§ 1265, 1:325, 1335, 1345) apply fre
quently to official documents, by way of requiring their use in preference to 
other kinds of testimony. 

(5) The rules of Pridlege (post, § 2:3(ji) occasionall~' forbid the use of 
official documents, or allow t.he officer to refuse to permit their use. 

(6) The rule of Integration, or Parol Evidence rule (post, § 2400), has a 
frequent hearing on official documents. 

1. REGISTERS AND RECORDS 

§ 1639. General Principle, and Sundry ApplicatiOns. Wherever there .zs a 
duty to record official doings, the record thus kcpt is admi:J8ible. This much 
is conceded; the judicial language already quoted (ante, §§ 1632, 16;:(3) suf
ficiently illustrates the principle. The only matter of doubt can be whether 
there is in a given case a duty to record. It is clear that such a dut~· need 
not be expressly prescribed by statute or regulation, but may be impliccl 
from the nature of the office (ante, § 1633, par. 1). ' 

Further, it may safely be laid down, as a general principle, that wherever 
there is a duty to do, then there is also a duty to record the things done. It 
is not conceivable that governmental work could be adequately carried on 
without the written preservation of the doings. The necessity for super
vision and ('orrection and for future reference to past doings makes this 
conclusion inevitable. Such a general principle seems not to have been 
expressly adopted by the Courts, bl1t it is distinctly implied in the body 
of the decisions. 

It must of course be taken with certain natural qualifications. The theory 
of official duty does not suppose every officer without exception to be engaged 
alike in doing and writing; some merely do, and others merely write. The 
theory applies not so much to individual officers as to each office or adminis
trative group taken as a whole. It is the doings of the office, as such, that 
are to be recorded by some appropriate officer therein. For example, no one 
need maintain that the duty of the jail-sentry to watch on the wall implie!'l 
also a duty to record from time to time the fact that he has watched certain 
prisoners; and ~'et the general duty of the prison-warden to keep the persons 
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committed to him does imply a duty to record the persons committed and 
the length of time during which they are kept. With this qualification, then, 
that the principle applies to the doings of an office considered as a whole or 
as a distinct suhdivision, the principle still remains true that wherever an 
official duty to do is found, there is also a dut~, on some appropriate person 
for the office to record the doings. Practically, then, the admissibility of a 
given register or record depends ultimately on whether the officer has the 
duty to do the class of things recorded; if they are within his dut~·, then 
the record is admissible; otherwise not. 

The question of Eddence thus depends largely on the question of admin
istrative law. ?\ot all the judicial rulings conform strictly to thi,; principle, 
but it unquestionably represents the general judicial attitude.1 

§ 1639. I In the following list are contained 
only cases dealing with reui.ter~ and record8 of 
sundry sorts; instances of documents in the 
nature of certificates and returns of sUlldry 
!lOrt~ will he found po.t, §§ 16i2, 16i4; in the 
following list arc also placed judicial rulings 
made under statutes: 

ET!{]umd: 1 i85, R. r. Aickles, 1 Leach Cr. 
L., ad cd., 436 (prison-register expressly re
quired by law to be kept, admitted); 1802, 
Salte v. Thomas, 3 B. & P. 190 (prison-books, 
not admitted; partly because .. the gaol(>r is 
not required by law to keep them "); 1813, 
Henry 11. Leigh, 3 Camp. 499 (clerks in the 
Bankruptcy Court who saw the Lord Chan
cellor sign the certificn tes, and thcn made 
('ntries of the fnct in n book kept for and con
sulted by the public, the clerks not beinl': sworn 
officers; the entries not received); HIl5, R. 11. 

Grimwood, 1 Price 369, 3if (official excise
books, admitted; Thomson, C. B.: "If all the 
ofilce~ during the period to which they relnte 
were necessarily to be called to substantiate 
them by proof, there would in most instances 
be an end of recovering duties in arrear ") ; 
1829, Arnold v. The Bishop, 5 Bing. 316 (n 
hishop's regl.ster, admitted to prove "the 
IJU~iness transacted at the bishop's visitation" ; 
herc, the existence of a custom as to a curate's 
election); 1838, Merrick v. Wakley, 8 .II.. & E. 
170 (medical officer's book of returns of attcnd
nnce, etc., in workhouse, excluded; see quo
tation ante, § 1632); 1845, Irish Society to. 
Bishop of Derby, 12 Cl. & F. 641, 65i (limit& 
of admissibility of rerord& of bishops as eccl!,s
inatical officinls, determined); 1863, The Maria 
das Doriu.s, 32 L. J. Adm. 163 (government 
lighthouse-journals, admitted); 1866, The 
Catherina Marin, L. R. I A I. ,!,c Ec. 53 (returns 
of coastguard, admitted ill a .··.;lIision suit to 
show the weather conditi! "3): 1920, CaSllY 11. 
Kennooy. 52 D. L. R. 326, >.,. n. (assault and 
battery; medical history sheet, by a medicnl 
board examining plaintiff under the Military 
Remee A~t, 1917, admitted a8 a public 
document) . 

UNITED ST.lTE::l: Federal: 18i8, Evans
ton ~. Gunn, 99 C. S. 060 (records of weather 
kept by U. S. Mett'orological Burcnu, ad
mitted); ISS2, The Sandringhnm, 10 Fed. 
556, 50S (reports of n storm, from aU. S. 
1lignal-stntion, admitted); IS!!:!, Daly v. 
Webster, 1 G. S. App. 5i3, Oll, 4 C. C. A. 10, 
56 Fed. 483 (copyright clerk's book, received 
to show depo~it of a play); 1896, White t'. 
U. 8., 164 U. S. 100. Ii Sup. 38 (hook or entries 
of receipts and discharges of convicts, kel)t by 
a hiller, admitted); 191i, Chcso.PQake & Dela
ware Cunal Co. r. U. S., 3d C. C. A., 240 Fed. 
903 (payment of dividends to U. S. Trensury; 
records of accounts kept in tho G. S. Trensury 
Departmcnt, ndmittcd); 1919, Chesapeake & 
Delaware Cnnal Co. v. U. S., 250 U. S. 123, 
39 Sup. 40i (nction for dividends due to the 
U. S.; books of account of ~lle U. S. Treasury 
Departmcnt, kept pur~uant to U. S. Inws, ad
mitted as public records); Alabama: 1881, 
Miller 11. Boykin, 70 Ala. 469, 4i8 (postmaster's 
required registcr of arrival and departure of 
mails, receivable; but said groundlcssly to 
serve only (or collaternl issues); Connecticut: 
1902, Mears v. R. Co., 75 Conn. IiI, 52 Ati. 
610 (wcather in Walthnm, allowcd to 1)<, evi
denced by the Federal burelLu'd re~ordd ut 
Boston, 10 miles away, the nearest office of the 
burenu); . Columbia (Dist.): 1892, U. S. tI. 

Cross, 20 D. C. 380 (rccord of the measure
ments of convicted perroDS, kept by t!w mar
shal for the Department of Justice, admitted) ; 
1900, Snoll v. U. S., 16 D. C. App. 501. 51:3 
(entries in the books of the Georgia f;tate 
Sanitarium, concerning insane persons, not 
admitted to show facts of th(>ir history oc
curring before entering); Florida: 1918, 
Brunch v. State, iG Flu. 558, 80 So. 482 
(embezzlement; official records of the Eltate 
comptroller's office, sho",ing the account or 
the defendant tax-collector 3S r(!tIdcrt-d to du' 
State treasurer, ndmittcu, applying se,"eral 
statut .. s); IUi7lfji.!: 1921, Carlin v. Chicago & 
W. I. R. Co., 2f'; Ill. 184, 130 ~. E. an 
(personal injury; iSllue aa to fencing the right 
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Statute has of course frequently stepped in to make expressly admis
sible many kinds of registers and records. In most instances the statutory 

of way; records of Chicago CQmmissioner ,Jf 
pilblic works. in the form of "Ietter-press 
copies" of documents signed by him, addressed 
to all railroads, etc., and kept at his office in 
bound volumes. admitted without prlYJf of 
mailing or receh;ng, 8.S official records) ;11 aIM: 
1876, Butler r. Ins. Co., 45 Ill. 93, 96 (record 
of State inAAne hospital, kept ' ... y 'lS:'istant phy
sician, not under any authority or duty, ex
cluded); 1897, Huston r. Council "qluffs, 101 
Ia. 33, 69 N. W. 1130 (United States ~Ieteor
ological Office's records, admitted); 1005, 
Monarch Mfg. Co. ~. Omaha, C. B. &: S. R. Co., 
127 la. 511, 103 N. W. 493 (Huston r. Couucil 
Bluffs approved); 1900, Jones' Estate, 130 
Ia. 177, 106 N. W. 610 (record of supen;sors of 
a CQunty as to a pauper, hcld not authorized) ; 
Maine: 1915, Inhabitants of Rumford D. 

Illhabitants of Upton, 113 Me. 543, 95 At!. 226 
(pauper supplies; town treasurer's books of 
account, reech'ed as public recoMs): .Vassa
chuseUs: 1857, Gurney 1'. Howe, 9 Gray 407 
(postmaster's record of registered letters, 
admitted) : 100-1, Jordan t!. Carberry, 185 
Mass. lSI, 69 N. E. 1062 (town clerk's i!!SUancc 
of dog-lieense to C. is no e\;dence of C.'s 
ownership or keeping, unless brou~ht to C.-s 
knowledge); 1904, Cashin D. N. Y. N. H. &; 
H. R. Co., 185 ~iass. 543, 70 N. E. 930 (certain 
hospital records. excluded); 1908, Allen 1>. 

Kidd, 197 ~I:I.SS. 256, S4 N. E. 122 (assistant 
city engineer's notebook. kept with the pUblic 
records, not admitted to show the side line9 
of any and all streets, his duty not having 
that scope; this is a narrow decision); 1909, 
Delaney t'. Framingbam G. F. do: P. Co., 202 
Mass. 359, 8S N. E. 773 (records of the ~fassa
chusetts General Hospital and the Carney 
Hospital, made before the duty imposed by 
St. 1905, infra, n. 2, requiring the keeping of 
records of .. cases under their care," not 
admitted); 1916, Fondi D. Boston ~iutual 
Life Ins. Co., 224 :lilWl. 6, 112 N. E. 612 
(t(, evidence tuberculosis in the deceased, the 
insurer offered a CQpy of a destroyed original 
card, ma.de at the office of the State Board of 
Health, and CQntaining a record of the bacteri
ologist's analyl<is of some sputum, identified 
as taken by a physician from the defend
ant and sent to the Board; excluded, as 
.. not a public record in the sense of 'Rev. L, 
c. 35, § 5"; nothing is said about any common 
law principle; in this instance, the authentica
tion appears to have been defccth'e; but 
it is a serious matter to refuse the qualitj of 
official statements to records of a State Board 
of Helllth; at\d this lesmed Court has indi
cated, in its several rulings, a marked tendency 
to be needlessly and obstructively strict on 
this point) ; 1921, Cawley 11. Northern Waste 
Co., MIWI. ,132 N. E. 365 (owner'! 
action against for damage to the build-

ing by fire; chief of fire depllrtments' "entry 
made 8.S to thc cause of the fire," ~('Iuded; 
unsound); for hospital records in this Stllte, 
see poft, § 1707; Michigan: 1887, Pcople r. 
Foster', 64 Mich. 717, 720, 31 ~. W. 596 
(record of wcatht!r by U. S. Signal Service, 
not admitted in a crimiual case; unsound; 
compare § 1398, ante); 1911, Worden L. &: S. 
Co. 1>. Minnetlpolis St. P. do: S. S. 1\1. R. Co., 
168 Mich. H, 133 ~. W. 9-19 (Fed~ra1 weather 
records, hen! excluded because relating to the 
\\;nd at l'ioother point); Mi~sissippi: 1840, 
Newman 1'. Doc, 4 How. Miss. 535 (Indian 
agent's record of names, admitted); Missouri: 
1906, Levels r. St. Louis &: H. R. Co., 196 ~Io. 
606, 94 S. W. 275 (public school teacher's 
register of pupils' ages, kept by requirement of 
leon', admitted); 1922, Stnte r. Tarwater,
Mo. ., 239 S. W. 480 (murder; pies, 
insanity; certain reeords of an insane &S~'lum 
in 1885, purporting to be made under Rev. St. 
1919, § 12283, held not admissible; unsound); 
NeIL' Hampshire: 1921, Laird I). Boston &: M. 
R. Co., N. H. , 1U At!. 275 (action for 
injury to the plaintiff's eye in 1913; defendant 
offered to show that the wsr-draft board bad 
accepted the plaintiff as physically fit in 
1917 or 1918; excluded; unsound; the 
official examination fulfilled all the requisites of 
no official statement; the opinion goes upon 
the fallacious analogy of a judgment which 
must be bi"diDg on both parties; this i3 an 
ancient notirln, which it is astonishing to 
find relied upon by this court; the opinion 
does not understand the point); .Vew Jersl!1l: 
1'''9 B . Fl . .).) '" J L 56" O'S', rownIng 1:. aUagto. __ .'Ii. • • t, 

572 (clerk's "sealing docket," containing 
entries of the is.sufl and return of writs, held 
"an official register"): 1920, State r. Mats
raua, 94 N. J. L. 263, 109 Atl. 304 (appraiser's 
record of a liquor license, admitted; "whether 
it be a book, or sheets of paper in a binder, or 
a box of cards on the card-index system, . . . 
if made up as a record, it has that e\;dential 
Quality"); .Vorth Carolina: 1922, Peterson 1'. 

Tidewater Power Co., N. C. ,11 ~ 5. E. S 
(value of property burned); Ort{1On: 1903, 
Scott r. R. Co., 43 Or. 26, 72 Pac. 59-1 (U. S. 
Weather Bureau records of rainfall, admitted; 
here both the records verified by the incumbent 
on the stand and the records of his predecessor 
were admitted; of course the predecessor, 
under the ptinciple of § 1422, ante, did not 
need to be called; CQmpare • 665, ante); 
PmMlllrania: 1865, How!lCr t'. Com., 51 Pa. 
332.338 (warden's record of prisoner's presence 
etc .. treated as admissible); 1910, Hufnagle 11, 

Delaware do: H. Co., 227 Pa. 476, 76 AU. 205 
{a diary kept by law in a U. S. Weather 
Bureau ststion, held not improperly excluded ; 
here the Supreme Court gives the law of 
Evidence a rebuff in ortier to save 
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declaration was unnecessa~·. Liberal judicial rulings would have saved the 
law from the copious statutes.2 

reversing the cru,e; better ha\'e held that the account k\!pt in any dl'partment of the govern-
"ding was etloneous but uarnlless); ~'eI ",ont: ment of Canada or oj this pro\;nce" is admit!-
ISS7. State r. Spaulding. 60 n. 228. 233. H Bible to prove the facts recorded. "if it is 
Atl. 769 (assessmenl-rolls of collector of proved by the oath or affida\;t of an officer of 
internal re\'enue. admitted to show the iAAu- such department that such book was at the 
ance of a liquor license to the defendant); time of (he making of the c-ntry one of the 
Washingtoll: 1905. AndcrdOn r. Hilker. 3~ ordinary books kept in such dl'partment. that 
Wash. 632. SO Pac. S4S (records of the U. S. the entry was. apparently and as the deponent 
Weather Bureau. read by the officer in charge. believes. mace in the u"ual :md ordinary 
admitted); Jri.Yconsin: 1901. Hempton r. courso Qf business of such department"); 
Stolte. 111 Wis. 1:!7. S6 X. W. 596 (record of Sa.&katchcu"lll: Rc\·. St. 19:!O. C. 44. E\;dence 
iU/Illne person kept by law at State hospital. Act, 112 (like Dom. Evict Act. § 26); Yukon: 
admittt'<i). Cons. Ord. 1914. c. 30. § 13 (like Dom. E\;d. 

For postmasters' certifirolu. sec post, § 1674. Act. t 26. addin~ "or of this Territory"). 
F(;r poslmarh as e\;uence of date. sec posl. USITEt> STATES: Federal: He\,. St. IS7S. 

12152. § 8..<;6. Cod ... 1919. § 13Stl (iu a ~-uit for delin· 
For /unpiled TCGCrds in g~neral. sec posi. quency of a money offi~('r. books of the Trca.:rury 

1170'" Department nrc ndmissible); § 887. Code, 
For other specific kinds of registers. see the § 1390 (on trial for embt'zzlinl: public moneys. 

ensuing section-titles. books and proceedings of the Treasury De-
I In the follo\\;ng list. only registt'rs and partment nrc admissiblt'): § Nl9. Code. § 1391 

records are oeali with; statutes about certifi- (certain account-books in the Post-Office 
cates and returns ,,;11 be found po81. §§ 1672, Department, admiesibll'); § S96, Codl'. § 1399 
16H; it is sometimes difficult t!J say in which (" all official entries in till' books or records" of 
class a dvcunwut properly belongs: a U. S. consul. \;cl'-{'onsul, or rommercial 

C.~S.~D.~: Dominioll: Rev. St. 1906. c. 145. agent. admissible); Cod<" § 10375 lembezzle-
E\;d. Act § 26. as amendNi by St. 1921.9-10 ment of public money; a .. transcript from th~ 
Gco. V. c. 12 ("A copy of any entry in any books and proceeJings of the Treasury." 
book kept in an~' office or departmcnt of admissible); Cali/amId: C'h'. C. IS7::!, §2471 
the Government of Canada. or in any com- (county clerk's register of partnersl,ip namc-s. 
mission. bo:lrd or other branch of the public etc .• admissible); C. C. P. 1S72. §§ 1920. 1926 
een-ice of Canada. shnll be received as e\;dence (" Entries in public or other official books or 
of sueh entry. and of the matters. transactions rerords. made in the perfO! mance of his duty by 
and I!cC?unts thercin reco~ded. if it is pro\'oo a public officer of this Stat(' or by another 
by the oath or affida\;t of an officer of sucl' T.A:'rson in the performance of a duty 5pecially 
department. rommission. board or other branch ('njoined by law," TC('eh'able; entry "made h:.' 
of the said pUblic service, that stich book was. an officer or board of ofti<'ers or under the 
at the time of the making of the entry.·one direction and in the prCSl'nce of either, in the 
or the ordinary lYAJks kept in such office. ..ourse of official duty." re('eh'able to ahow 
department. commission, board or other branch "the facts stated in such entry"); § 1946 
of the said public sen;ce. that the entry "'as (regular entri('s of n deced:ont "in the perform-
made in the usual nnd ordinary course of an~ of a duty specially enjoined by law" are 
busineM of such offi~. d('partment, commis- admissible); G.'orgia: Re\', r. 1910, § 1300 
sion. bo;.rd or other brnn"h of the said public (books of S+.ate railroad tile Western &: 
sen;ce. and that such copy is a true copy Atlantic to be e\;d('nce in actions by or 
"hereof"); § 28. as am('nded by St. 1921 against it); § 3819 (county sun'eyor's certified 
(seven days' or more notice required for using plot or boundaries. made by processioning. ad-
!\Ich covies); AIMla: St. 1910, 2d sess .• e. 3. miSSlble); § 5756 (Ueorgia Soldier Roeter 
E,;d. Act, I 31 (like Onto R. S. C. 76. § 28); Commission':> roster of State Ch;! war sen-ice. 
British Columbia: R",'. St. 1911. C. 78. § 37 admissible); Ha1lX1ii: Re\,. L. 1915. 12139 
(like Dom. E,;d ..... ct. § 26); ltfaniJoba: (possession of such receipt on premiees is 
Re\'. St. 1913. C. 65. § 17 (like Dom. E\'~d. Act, e,';dcncc of keeping for sale. etc.); § 120 
1'26. applying also to any pro,;nce of Canada); (c.lection records. to be c\;dencc); ldo.ho: 
t 21 (like ib. § 22); New Brumwick: Conso!. Compo St. 1919. ~ 7954 (like Col. C. C. P. 
St. 1903, C. 127, t 57 (like Dom. E\id. Act. '1920);! 7959 (like ib. § 1926); § 7961 
I 26. including "this l'Iovince" also); New- (like ib. § 1946); IUinois: Rev. St.lS74. c.15. 
foondland: St. 1919. e. 21. E\id. Act. t 2 § 6 (State auditor's books of account with 
(like Dom. E\-id. Act. § 26) ; NOM SroIia: collectors. etc., admissible); C. 79. ~ 15 
Rev. St. 1900. C. 163. § 12 (like Dom. Evid. (county clerk's record of swearing. resignation. 
Act. t 26. including also the books of a dep:lrt- etc .• of justices and consts.bles, admiMible); 
ment of Nova Scotia); Ontario: Rev. St. Indiana: Burns' Ann. St. 1914. § 2130 (books 
191,(. c. 76. t 28 ("any entry in any book of of State or county auditor or cOWlty hoard. 
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It is to be remembered that a register nr record otherwise admissible may 
fail to be received for one of the general rf'.8sons already noted (ante, §§ 1633-

admissible to show a Mlance against officie.ls by clerk of district court, admissible); § 517 
charsed with embezzlement); Kamaa: Gen. (record of State board of pharmacy, to be 'prima 
St. 1915, § 7289 (" books and records required facie' evidence "of the matters therein ro-
by law to be kept by any probate judge, corded"); § 2713 (State board of veterinary 
Qounty clerk, county treasurer, register of medical exsminers; books and records to be 
deeds, clerk of tho district court, justice of the evidence of "all the mat~r therein recorded ") ; 
peace, police judge. or other public officers," Ohio: Gen. Code Ann. 1921, § la674 (books of 
admissible); Kenl.ucky: Gen. St, 1899, c. 81. State auditor or county auditor or ,)ommission-
, 17, Stats. 1915, § 3760 (official records in ers, admissible to prove a balance due against 
gene:al; quoted ante, § 1352, n. 11) ; § ::572 d a public officer charged with embezzlement) ; 
(livery keeper's register of hirin&s, required to § 145 (Governors' records of pardons, extradi-
Le kept, and made admissible in evidence for tiona, notaries, etc .. aduissible); § 99 (peni-
offences under this act "if the livery keeper at tentiary record of pardon-case, admissible); 
the time issue a duplicate memorandum to the § 2407 (county commissio!lers' record of pro-
pert!OD hiring," etc.); Louisiana: Rev. Civ. ccedings, admissible); Oklar.oma: Compo St. 
C. 1920, § 6 (Secretary of State's register, ad- 1921,' 5765 (county clerk's road record, 
missible to prove publication of a law); Maine: admissible); § 6541 ("l'he books and records 
Rev. St·. 1916, e. 11, § 15 (town clerk's record required by law to be kept by any probate 
of tax ,'ollector's bond, to be evidence of judge, county clerk. county treasurer, register 
its contents): JlassachWlcUs: Gen. L. 1920, of deeds, clerk of the district court, justice of 
C. 233, § 79 (replacing St. 190::;, C. 330, St. 1908, the peace, police judge, or any other pUblic 
C. 269, St. 1912, C. 442; ree:m.ls of hospitals officers, may be rec4!ived in e\;dence "); Ore-
supported by the State or a town or public (Ion: Laws 1920, § 76S (like Cal. C. C. P. §l9:l0, 
charity, admissible: quoted post, § 1707, and inr,crting "or of the U. S."); § 790 (like ib. 
eases applying it); Michigan: Compo L.1915, § 11}1;.,', inserting after "writings," "of a like 
§ 12522 (weather cond!tions provable in civil character," and after" deceased," "or without 
cauS6S by U. S. signal service record); Minne- the State"); § 2752 (State treasurer's book, 
Bota: Gen. St. 1913, § 2714 (records of board of admissible); Philippine Islanda: C. C. P. 
education admissible); § 8423 (" The original 1901, § 315 (like Cal. C. C. P. § 1920); § 328 
record made by any public officer in the per- (like Cal. C. C. P. § 1946); Admin. C. 1917, 
formance of his official duty shall be 'prima. § 652 (official embezzl:!ment: auditor's books 
facie' e~;dence ofthe facts requircd or permitted admissible, and provable by copy; also 
by law to be by him recorded"); Musouri: "bonds, contracts, or other papers," but the 
Rev. St. 1919, § 4720 (books of State board of Court may req;lire prodUction of the original) : 
pharmacy, admissible); Montana: Rev. C. Porro R:eo: Rev. St. &: C. 1911, § 1439 (like 
1921, §§ 10570, 10576, 10594 (like Cal. C. C. P. Cal. C. C. P. § 1920); 11444 (like C. § 1926) : 
U 1920, 1926, 1946); Nebraska: Rev. St. Rev. St. &: C. 1911, § 1461 (like Cal. C. C. P. 
1921, I 6083 (books and records of county § 1946. adding the words "contract or employ-
clerk anc! ct)unty treasurer, to be evidence of Iaent "); Rhode Island: Gen. L. 1896, C. 62, 
Bale, etc., in tax proceedings): § 61411 (" all t 11 (school district clerk's reeord of notice of 
records and documents kept on file by any meeting, admissible); South Dakota: Rev. C. 
officer" under the delinquent taxes law, to be 1919, U 2726-7 (like Cal. C. C. P. II 1920, 
'prima facie' evidence of matters stated therein); 1926); § 1339 (register of partnerships by 
Ne-oada: Rev. L. 1912, 13951 (State librarian's clerk of circuit court, admissible): § 10324 
entries, admissible to prove delivery of books (illogal sale of liquor; quoted post, 1 1680) ; 
and date thereof, in action for fines, etc.) ; New Tennessee: Shannon's Code 1916, t 5583 
Jersey: Compo St. 1910, Evidence, § 27 (pub- (records of State Department of this or other 
lie record in II. foreign State, ete., admissible, domestic State or foreign State, or puglic 
if ·there admissible); New Mezico: Annot. St. documents purporting to have bcen printecfby 
i91i", § 73 (records of cattle sanitary board, order of the Legislature or either branch, re-
admissible); .Vew York: Con. L. 1909, In- ceivable to prove "acts of the Executive"): 
Ilanity, § 93 (on habeas corpus, a patient's Texas: Rev. Civ. Stats. 1911, § 3698 (in 
"medical history" as it appears in the case- State suits for official money defaults, records • 
book of a State hospital is admissible); C. P.A. etc., of comptroller of public r.ccounts are ad-
1920, § 375 (records of N. Y. State and other missible): Utah: Compo L. 11117, § 7093 (like 
!lamed official weather bU~'eau, or II. certified Cal. C. C. P. 11920); 17099 (like ib. 11926) ; 
copy. admiilSible to prove the conditions of § 7113 (like ib.11946): 1341'7 (Stateen,pneer's 
weather and of precipitation); North Dakota: maps and records to be 'prima facie' evidence 
Cu·"'.Ip. L. 1913, ~ 513 (records of State board of of the facts stated or delineated therein): 
~:':'Qta1 examiners, admissible to prove the facts VelfllC . .t: Gen. L.1917. 11002 (U. S. weather 
lltawd); If 7917, 7918 (like Cal. C. C. P. records "taken under direction of any de-n 1920, 19~) : § 64i2 (register of partnerships partment ~ the U. S. government," admissible 
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1635); in particu!ar, a register of things done or occurring not within t}l.e 
per80nal knowledge of the officer may sometimes be excluded on that ground 
alone. 

§ 1640. Assellon' Boob; Register. (1) The duty of a tax-
a88e880r requires him ordinarily to ascertain, for each piece of property, the 
person owning or occupying it and the value of the property. It is also 
clearly his duty to record the facts thus ascertained. 

The only objection to the admissibility of his record as evidence of tbese 
facts must arise from the principle already considered (aTlie, § 1635), that the 
record of the assessor is not of his own personal deeds or observation, but 
of facts occurring without his observation. This objection is of no force 
when the officer's duty clearly requires him as in the assessor's case to 
depend upon investigation. If the assessor does not merely record the sworn 
statement of the claimant, bui; also satisfies himself by independent means, 
and follows his own judgment, his finding deserves some credit. It is true 
that the record is not made expressly for use as evidence in court; but it 
is certainly made for a weighty purpose; and few official documents are 
made expressly for use in evidence. It is also true that in many communities 
the assessment-book notoriously assesses values far below the actual standards; 
and that in others the assessor accepts without question the owner's filed 
statement; where these practices prevail, it is simple enough to reject those 
particular books as untrustworthy evidence of value, and as inadmissible. 
But where the books are not thus notoriously untrustworthy, there seems to 

• 
be no sound objection to receiving them. No one maintains that they are 
conclusive; but at least they afford some evidence to a rational mind seeking 
the truth. 

There is much jurhcial difference of opinion as to their admission. It 
would seem thai. £0 prove the value of property 1 they should be admissible, 

in civil cases, by certified copy under oath by 
the officer at the place of taking and keeping) ; 
Waahinaton: R. &; B. Code 1909, t 7088 
(State weigher'S bill nf weight of shingles or 
lumber, to be eviden<".e of the facti! sta«.><.l) ; 
§ 7078 (State logscaler's books, to be evidence 
of the matters stated); Weal Virainia: Code 
1914, c. 150, 129 /, (State board of phMmacy's 
.. books and register," Admissible); § 29 e 
(State board of optometry's record of licenses, 
admissible); WUC07I¥;n: Stats. 1919, I 4161 
(records of village, a5 to boundaries, ete., ad. 
missible); '4162 (records in office of county 
treasurer or clerk, admissible); Wyoming: 
Compo St. 1920, § 2893 (records of clerk of 
board (>f county commissioners and county 
treasurer, admissible to prove sale of real.ty fot 
taxes, etc.). 

§ lUG. 1 In the following list are included 
those rulings which receive the assessors' 
rec'ords only a8 containing the admission of 
the owner as a party-opponent in the 
(as noted 1JOIt) : 

Admitted: IRELAND: 1844, Weiland v. 
Middleton, 11 Ir. Eq. 603, Sugden, L. C. 
(aS8CS8ment-book admissible to sbow value): 
1848, Swift fl. M'Tiernan, 11 Ir. Eq. 602, 
Brady, L. C. (sams). 
. UNITED STATES: Federal: 1830. Ronkl'n
dorff p. Taylor, 4 Pet. 349, 360 (legality of sal" 
for taxes; the book "was made out 
and ananged by an officer in pursuance of a 
duty expressly enjoined by law; this not only 
makes the tax-book evidence, but the best 
evidence which can be given of the facts it 
contains; in this book are stated the name of 
tbe owner of the property, and his residence, if 
known; the number of the square, the numoor 
of the lot, the SQuare feet it contains; the tate 
of assessment, the valuation. and the amount 
of the tax "); Alabama: 1890, Birmingham 
M. R. Co. p. Smith, 89 Ala. 305, 7 So. 634 
(eminent domain; valuation said 
to be inadmissible, but the owner'a sworn 
statement of value filed with the held 
admissible bim) ; Arkama&: 1898, 
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White 1'. B. &; F. Q. Co., 65 Ark. 278, 45 S. W. property, the owner is not required to list 
10,,0 (admitted to show value of personalty); its value for Uu:ation and therefore the assessed 
California: 1907, Central Pacific R. Co. 1'. valuation does not involve any admission on 
Feldman, 152 Cal. 303, 92 Pac. 849 (allowable his part; as to the theory of official statements 
on cross-examination, to test an expert); by the assessor, the Court merely adds that 
Coloraoo: 1875, Beckwith 1'. Talbot, 2 Colo. "the assessor himself might have been a ~.om-
639, 651 (cattle-sale; defendant's agent's petent witne88 "); 1914, Kelley 1'. People's 
tax-schedule of the cattle, admitted against Nat'l F. Ins. Co., 262 Ill. 158, 104 N. E. 188 
him); Georoia: 1861, Lynch 1'. Lively, 32 Ga. (a88C88or's schedule of value of household 
575, 577 (administration; the intestate's goods, not admissible against the owner; 
return of taxable property, admitted against whether admissible as a return made by the 
an applicant for administration) ; 1895. owner or agent, not decided); Kentucky: 
Vernon S. R. Co. ». Sa\'annah, 95 Ga. 387, 22 1901, Scott 11. O'Neil, Ky. ,62 S. W. 
S. E. 625 (eminent domain; the owuing cor- 1042 (asse&!ment excluded as .. hearsay") ; 
poration's return for taxation, admitted) I lIfas8achusett8: 1855, Brown 21. R. Co., 5 Gray 
lllinoill: 1921, People ex rei. Miller, V. C. B. 35, 40 (eminent domain; "it is questionable 
& Q. R. R., 300 Ill. 399, 133 N. E. 325 (official whether sny valuation made for the special 
records and rcports of State tax commission, purpose of taxation," several years before, is 
admitted, in a Huit for delinquent taxes); admissible); 1863, Flint v. Flint, 6 All. 34, 37 
Maryland: 1 fl05, Gossnge 11. Phila. B. & W. (not admitted to show" the actual value of tho 
R. Co., 101 Md. 698, 61 Atl. 692 (county house"); 1869, Kcnerson v. Henry, 101 Mass. 
commissioners' books, based upon the plain- 152. 155 (aasessed valuation of an estate, ex
tiff's adntiS:!ions, received against him to show cluded): 1869, Com. v. Heffron, 102 Mass. 
the value of II. ship); Massachmctt8: 1899, 148, 151 (excluding an assessor's'book as e\i-
Manning v. Lowell, 173 :'Ias.~. 100. 53 N. E. dcnce that the defendant's house was within 
1GO (cited ante, § 1060; received as containing 0. certain town's boundary different from that 
the owner's admission); .M1~sOUri: 1897. alleged in the indictment; Gray, J.: "The 
Banking House 1'. Darr. 1301\[0.660,41 S. W. assessment can be no better eviJonce of the 
227 (cited ante, § 1060; similar); 1808, St. situation of land than it is of the value of land 
Louis O. H. &: C. R. Co. v. Fowler, 142 Mo. or the domicil of the person. The domicil of 
670, 44 S. W. 771 (defendants' assessment pel"l>ons, the situation and vaiue of property. 
list, admitted llKl1inst him); Pennsylvania: and other facts, arc required by the tax acts 
1877, Hanover Water Co. 11. Iron Co., 84 Pa. to be ascertained and recorded by the aS5CSS(lrs, 
285; 1891, Mifflin Bridge Co. v. Juniata Co., according to thril: best information and belief. 
144 Pa. 365. 375, 22 At!. 896 (eminent domain; for the sole purpose of the assessment and 
the owning corporation's officers' sworn valua- collection of the tax; and there would be great 
tion, admitted against itself); 1897, Wcst danger of injustice if their estimates of any 
Chester '& W. P. R. Co. 1'. Chcster Co., 182 of these details or incideuts were held to be -Pa. 40. 51. 37 At!. 905 (similar); Tuaa: competent evidence against third persons of 
1903, Boyer and Lucas v. St. Louis S. F. & T. any fact of which better cvidcnee is obtain-
R. Co., 07 Tex. 107, 76 S. W. 441 (damage by a able"); 1894, Anthony v. R. Co., 162 Mass. 
railroad; the plaintiff's rcndition of taxable 50, 65, 37 N. E. 780 (assessors' valuation, not 
property, reeeivcd as an admission); Vurnont: received to show value of a building burned) ; 
1895. Hubbard v. Moorc, 67 Vt. 539, 32 At!. 1908, Atherton v. Emerson, 199 Mass. 199. 
,165, sernble (tax inventory, receivable only so 85 N. E. 530 (official appraisal by appraisers in 
far 118 it is an admission); 1907, Ripton v. bankruptcy, excluded); 1922, Johnson v. 
Brandon, 80 Vt. 234, 67 At!. 541 (quadrennial Lowell, Ma88. ,134 N. E. 629 (Iand-
appraisal, admitted to show value of realty) ; condemnation; assessed value of other parcels, 
iJ'lJ8t Viroinia: 1910, McHenry 1'. Parkersburg, held not admissible under St. 1913, c. 401. 
66 W. Va. 533, 66 S. E. 750 (8.S8CIIIl1ent nor otherwise); Nevada: 1873, Virginia & 
ndmitted under Codo 189f1, c. 29, § lIS, Code T. R. Co. 1'. Henry, 8 Nev. 165, 174 (eminent 
1906, § 801). domain; defendant's sworn valuation to the 

Euluded: Arkansas: 1884, Texas &; St. assessor, said obiter to be inadmissible, except 
J •. R. Co. 1'. Eddy, 42 Ark. 527 (eminent to contradict him); North Carolina: 1899. 
domain; assessor's valuation of land, ex- Ridley 1'. R. Co., 124 N. C. 37. 32 S. E. 379 
eluded, because .. being for a different purpose, (tax-list made by assessors, not admissible to 
not a fair criterion of its market value ") I show value of land); 1904, Suffolk &; C. R. Co. 
1909, St. Lollis I. M. & S. R. Co. 1'. Magness, II. West End L. & I. Co., 137 N. C. 330, 49 
93 Ark. 46, 123 S. W. 786 (assessor's valuation, S. E. 350 (assessor's list, not admitted to show 
excluded); IUinoill: 1905, Sanitary District 1'. value; collecting cases); Rhode I.land: 
P. F. W. & C. R. Co., 216 m. 575, 75 N. E. 248 1904, Spink v. N. Y. N. H. &: H. R. Co., 26 
(question reserved); 1906, Lewi81l. Englewood R. I. 115, 58 At!. 499 (damage by a railroRd 
Elev. R. Co., 223111. 223, 79 N. E. 44 (eminent fire; the I185Cs80r's valuation not adlJ'..itted) ; 
domaio; the assessed valuation of the land, Wisconsin: 1886, Tuckwood 1'. lJ..:.nthoro, 67 
not allowed to be asked of the owner producing Wis. 326, 337, 30 N. W. 705 \sale in fraud of 
hie tax receipte; on the gxound that, for real creditors; tax-roll held Lot admjloajble to thow 
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subject to the above limitations, as well as to prove its occupancy,2 or the 
ownership or the lack of property by a pnrticular person; 3 the objection, 
in the last instance, that the titIe-deeds should be produced, is disposed of 
by the same reasoning (ante, § 1246) that makes it proper for a pe~on to 
testify on the stand that he is or is not the owner of property. They should 
also be admissible, it would seem, to prove any other facta which the duty 
of the assessor may require him to ascertain for the purpose of taxation, -
(or example, location,4 age,S alienage, coverture, and the like. 

It is to be noted that wherever the books are required to be based in part 
on the sworn statement, return, or list of a claimant or owner, then, as 
against that person, the statement, or the book containing it, may be used 
against him as involving in effect his admission; 6 and it is upon this theor~· 

plaintiff's lack of money, being receivable the R..osessment book is evidence of ownership 
only by statute in a proceeding to enforce the and liability); Ind. 1881, Painter v. Hall, 75 
tax; but the plaintiff's statements to the asses- Ind. 208, 213 (assessment list, admitted as an 
sor:were received as admissions). official document "to show the amount of 

So too, the valuation. oj bene;it found by a ~roperty owned by the assessed "); 1881. Hall 
jUry oj triewers has been held inbdmissible, v. Bishop, 78 Ind. 370, 371 (list admitted as 
though the individual jurors may be called as embodying the admission of a party); 1904, 
witnesses: 1921, Re County Ditch No. 33, 150 FU9ge v. Marquell, 164 Ind. 447, 72 N. E. 565 
Minn. 69, 184 N. W. 374 (citing prior CIL8CS). \. (action on a note; plaintiff's tax schedules 

2 E7I(1. 1824, Doe v. Cartwright, Ry. &: Mo. reeeived as an admission of non-ownership by 
62 (tax-collector's entry of payment, admitted omission of the note); N. C. 1918, Belk 11. Belk, 
to show occupation by Y.; but put on the 175 N. C. 69, 94 S. E. 726 (tax-lists, ad-
ground of a declaration against interest, ante, mitted); Or. 1892, Beekman 11. Hamlin, 23 
i 1458); 1834, Doe 17. Seaton, 2 A. &: E. 171, Or. 313, 314, 31 Pac. 707 (assessment-roUs, 
176, 178 (land-tax books admitted as cor- admitted to show a debtor insolvent, in con-
roborative evidence of occupation); 1833, neetion with a presumption of payment); Tez. 
Doe 1). Arkwright, ib. 182, note (land-tax!books 1921, Santikos 1). State,90 Tex. Cr. 81, 233 
not admitted to show occupation by an in- S. W. 848 (violating Sunday amusement law; 
dividual member of a. family, in ".iew of a to prove defendant's ownership or theatre, the 
practice to assess merely in the general family tax assessment record was received; approv-
name); 1888, Blount 11. Lnyard, cited in 1891, ing the text above). 
2 Ch. 681,691 (asse-'!Sments for church nnd poor Contra: lao 1881, Adams v. Hickox, 55 Ia. 
rates, admitted to show Who were tenants); 632, 8 N. W. 485; 1895, Hetch to. Eherke, 95 
1891, Smith v. Andrews, 2 Ch. 678, 694 (union- Ia. 757, 64 N. W. 650; 1897, Allbright 1). 

workhouse tax-books assessing a tax upon Hannah, 103 Ia. 98, 72 N. W. 421; Mass. 1916, 
specific occupiers of land, admitted, the Com. 1). Quinn, 222 MIlS!!. 504, 111 N. E. 405 
officers' .. duty being to ascertain who is the (false representations as to F. and M. l1li 
occupier of the property nnd to enter his name wealthy manufacturers at 8.; the 88sesaOI'll' 
as the person rateable in respect of it ") ; books at S., semble not admissible to show that 
U. S. 1886, Fletcher 11. Fuller, 120 U. S. 534, F. and M. were not asseS3lld for any property 
552. 7 Sup. 667 (title by presumpiion of lost either real or personal; but it is time that this 
grant; the assessment of taxes for many years hoary error be r~pudiated; it offends common 
on the claimants, .. such assessment being ~Ill!e and it is unsound on principle). 
required to be made, under the laws of the • Contra: 1869, Com. 1). Heffron, 102 Mass. 
State, to occupants or owners," said to be 148 (quoted 8upra): 1902, Philadelphia II • 

.. cireumstnnces of great significance "). Gowan, 202 Po.. 453, 52 Atl. 3 (assessment-
3 Ark. 1875, Winter v. Baudel, 30 Ark. 362, books, held not admissible under statutes to 

371 (assessor's books, received to show that prove for the city that property was es"e:ssed 
persons listed bad no property above the as urban). . • 
exemption-limit}; Ga. 1861, Tolleson v. Posey, i Contra: 1843, Clark v. Trinity Church, 
32 Ga. 372, 375 (assessor's books, admitted to 5 W. &; S. 266, 269, ael/lble (ns.ClCSSOr's evtriea, 
shoW the defendant's wealth, as being based on not admissible to prove the nsse~ w !be of 
his admissions); 1905, Ivey v. Cowart. 124 age). 
Ga. 159, 52 S. E. 436 (tax-return, receivable as e On the principle of § 1060, anI;. .. \11.:- cases 
an admission, to show the contents of lob of going on this theory are placed with the others 
land); IU. 1920, People v. Thompson, 295 in the notea supra. The following ruling there
Ill. 187, 129 N. E. 155 {under St. 1917, p. 661, fl1re seems erroneous: 1795, Weaver 11. Platt, 
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that most of the receiving rulings seem to have been made. In this view, a 
person's failure to list certain property would be evidence of a failure to 
claim, amounting (on the principle of § 1072, ante) to an admission. 7 Further
more, so far as the proceedings of a9sestfment and collection are material in 
determining the lawfulness of a tax, the amount due from a collector, or the 
like, the books are admissible without regard to the present prindple (on 
the theory of § 2427, post). 8 

Statutes in many jurisdictions expressly make admissible these and other 
taxation-books; but whether this would authorize their use for any but the 
purpose last mentioned may be doubtful. 9 

(2) The electoral register, poll-books, tally-books, and the like, are clearly 
admissible ill so far as they em body the doings of the election officials and 
the doings of others in their presence.10 But so far as they record persons as 
1 Esp. 369~ (tar-coJlector's books, not ad
mitted, se17lble, to prove that A had paid taxes 
on property as to which he was now charged 
liB owner). 

7 1902, Griffin v. Wise, 115 Ga. 610, 41 S. E. 
1003 (tax-books admitted to show that S. did 
not make a return for taxation): 1912, Enfield 
~. Woods, 212 Mass. 547, 99 N. E. 331 (adverse 
possession: assessors' entry of the property a .. 
"town property and exempt under the law," 
held admissible to show that the party WW! not 
in occupation as owner); 1887, Austin ~. King, 
97 N. C. :339, 342, 2 S. E. 678: 1896, Pasley 11. 

Richardson, 119 N. C. 449, 26 S. E. 32. In 
the following CIISC, substantive law was in
volved: 1892, Bowman v. Dewing, 37 W. Va. 
117, 119, 16 S. E. 440 (by law the failure to 
have land entered ir. assessor'lI books is ground 
of forfeiture; the books IIr!! of course re
ceivable to show such fllilure). Compare 
§ 1072, ante. 

s 1880, Dudley v. Chilton Co., 66 Ala. 593, 
698 (moneys due from tax-collector to county: 
IIssessor's book, probate judge's book, lind 
treasurer's book, kept by law, receivable). 

• U. S. Ala. Code 1907, § 2310 (legnlly 
required books and records of tl\:l:-collector or 
probate judge, admissible in issue of sale of 
realty for taxes): § 5943 (books of auditor or 
of 8uperintendent of education, "admissible to 
show amount due from county superintendent) ; 
§ 2277 (tax collector's tax-book to be cvidenee 
of amounts due in suits for collection): Cal. 
Pol. C. 1872, § 3789 (assessment-book or de
linquent list is evidence of assessment, property 
assessed, delinquency, amount of taxes, due 
and unpaid): Colo. Compo L. 1921, § 7188 
(tax-roll, list of lands sold, etc., admissible); 
Fla. Rev. G. S. 1919, § 1120 ("drainage tax 
book," to be evidence of all matters therein 
contained); HalD. Rev. L. 1915, , 1286 (aMeBS' 
ment or tax lists, tax-books, and delinquent 
lists, admissible to show the amount due, eto.) ; 
Ida. Compo St. 1919, I 3253 (asseS8ment-book 
or list, admissible to prove property 

and amount of delinquency): IU. St. 

1897, June 14. § 49 (local improvements: 11.'
sessment roll to be evidence of " the correctness 
of the amount assessed." but "shall not be 
counted as the testimony of IIny witness or 
witnesscs in the clluse "): Mich. Compo L. 1915 
§ 4098 (all tllx-records, etc .• to be' prima facie' 
evidence of the facts stated); },[ O. Rey. St. 
1919, § 7751 (tax-books kept by auditor, ~ol
lector, as>!essor, etc., IIdmissible "as evidence of 
1111 the facts stated therein ") ; § 12974 (assess
ment-book. and 1111 taxation-books in office 
of clerk of county court, admissible in con
troversies as to tax-sales of land); § 4621 
(drain and levees: the levee tax-book of the 
district, to be evidence of "all matters therein 
contained "): § 4400 (district drainage tax
book. to be 'prima facie' evidence) ; Mont. Rev. 
C.1921, §§ 2216, 2227 (eountyasscssment book, 
etc., ill evidence of assessment, delinquency, 
etc.); Nee. Rev. L. 1912, § 3658 (delinquent 
tax-list, admissible to prove" assessment, prop
erty IIssessed," delinquency and its amount): 
N. M. Annot. St. 1915. § 5511, St. 1921, C. 13 
§ 456 (records, lists, etc., of IlI!scssor, etc., ad
missible to prove facts there stated as to 8S
sessment, levy, or sale): N. C. Con. St. 1919, 
§ 5955 (electoral register, and a certified copy 
tbereof, shall be 'prima facie' evidence of 8 
voter's right to vote): I 5971 (poll-books shall 
be evidence in a trial for illegal or fraudulent 
voting): Or. Laws 1920, I 4391 (all books 
connected with assessment, admissible); Pa. 
St. 1915, Apr. 21. Dig. 1920, § 21862 (in eminent 
domain cases, the tax-assessment is receivable 
for the claimant .. as a declaration against 
interest "): R. I. Gen. L. 1896, c. 48, i 15 
(tax-collector's return in s81es of realty, to be 
evidence of facts stated) ; Utah: Compo St. 1417, 
, 6048 (county auditor's certifirld copy of 

is evidence of tax due); Wis. 
Stats. 1919, § 4162 (" nil lind tllE
rolls and certificates and warrants thereto 
attached," as well as notices and proofs of 
pUblication, etc., required in relation to taxes, 
admissible). 

10 On the theory of i 2427, JIQIt. 
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residing within a district and as otherwise possessing electors' qualifications, 
they are open to the obj~tion already noted for assessors' books, namely, the 
registrars' lack of personal knowledge. Nevertheless, this objection, for the 
reasons noticed, seems to be insufficient; for the registrars of election, in 
almost every electoral system and usually in practice, are charged with the 
duty of ascertaining by investigation the qualifications of persons registered 
and are supposed to enter the names only after satisfyjng their own judgment 
upon the facts. This result is g~nerally accepted. l1 

§ 1641. Milita l ) and Naval Registers; Log-book. (1) In the Navy 
and the Army are kept certain rIlwter-books and other records as a necessary 
part of administration; these have always been regarded as admissible to 
prove the facts customarily there recorded. l Moreover, by statute in many 
jurisdictions, records of enlistment, muster, discharge, death, and the like, 
are required to be kept by local officers who would not ordinarily have these 
duties, such records being mada up by compilation from the original records 
of the officers within the service. The objection :~o these, namely, that they 
are not based on personal knowledge (ante, § 1635), is overcome by the cir
cumstance that this duty is ell.-pressly created by statute; 2 this objection. 
moreover, has never availed even against the books, kept bv custom and - . 
necessity, in the central administrative offices of Army and Navy. Distinguish 
the use of certificates o.f service, or of death, given ou! to the individual applicant 
(post, § lG75a). 

(2) A ship's log-book is 110 doubt an entry made in the regular course of 
business; and, if the entrant is deceased or otherwise unavailable, it ,..'ould . 
undoubtedly be receivable under the exception for such statements (ante, 

11 1860, Reed II. Lamb, 6 Jur. N. 8. 828, navy, admitted); 1742, R. w. Rhodes, 1 Leach 
semble (a register of voters, admissible); Cr. L. 29 (muster-book of the navy, made up 
1883, Patton 11. Coates, 41 Ark. Ill. 130 (poll- of reports sent in by the captains, admitted to 
books and certificates of election-ofilcers, show the death of the BOaman); 1800, Barber 11. 

receivable, though not expressly admitted by Holmes, 3 Esp. 190, ,alble (admitting the 
statute); 1891, Merritt II. Hinton, 55 Ark. 1~, muster-roll of a frigate, from the Admiralty, to 
15. 17 S. W. 270 (approving Patton II. Coates) ; prove J. H. a member of the crew); 1804, 
Cal. Pol. C. 1872. § 1117 (entry in the great Wallace 11. Cook, 5 Esp. 117 (book ef returr.Is 
register of electors. admissible to prove the made by officers of royal ships to the Admiralty 
person named to be an elector of the county); admitted to show the death of a sailor, as "a 
1851, New Milford II. Sherman, 21 Conn. 101, book of office kept by a public officer under the 
112 (register of voters, not admissible to prove Admiralty") ; U. S. 1879, Board 11. May, 67 Ind. 
evidence for a pauper settlement); 1896, 561, 565 (to prove enlistmetlt, muster •. and 
Enfield II. Ellington, 67 Cow. 459, 34 Atl. 818 discharge, the Adjutant-General's military 
(list of the registrar of elections, with B's nanle record-books received); 1874, Hanson v. 
on it checked off. admitted to show that B South Scituate, 115 Mass. 340 (army muster-
was an elector and had voted there; New roll. admitted). 
Milford II. Sherman disapproved on this point) ; 2 1870, Wayla:J.d 11. W:lrC. 104 Mass. 46, 48. 
1895, Langhammer 11. Munter, SO Md. 518, 31 52 (record of names of enlisted townsmen re-
At!. 300 (registry of voters, admitted to show quired to be kept by a town-clerk, admitted) ; 
rellidence. etc.: but here treated as a judicial 1874. Hanson 11. South Scituate, 115 Mass. 340 
finding of a lower court in an appeal from the (town record of enlistments kept under statute, 
finding); Vt. Gen. L. 1917, t 88 (check-list admitted); 1886, Worcester •. Northborough. 

at a general election. admissible to show 140 Mass. 401, 5 N. E. 210 (admitting a vol-
that a person voted). UlUe published by the Adjutant-GeneraI's oflice 

§ 1"1. 1 B1I{/. 1741. R. II. Fitzgerald, 1 under a resolve of the Legislature, and stating 
Leach Cr. L., 3d ed., 24 (muster-book of the the toW1l8 to wlUch 1I01diers were credited). 
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§ 1521). But can it be-received under the present exception, i. e. without 
showing the enb'ant unavailable?3 

In England, it seems to have been generally considered that the log-book 
of a government war-vessel was in effect an official record, and therefore 
admissible; while the log-books of ordinary merchant-ships were at common 
law excluded.4 The latter have, however, there been made admissible by 
statute.5 

In the United Statea, the case of a government ship's log does not seem to 
have been presented. The merchant-ship's log has invariably been held 
inadmissible as a matter of common law. Two exceptions, apparent only, 
have been recognized. First, a log-entry may plainly be used as an admis
sion, against the ship whose master made it; secondly, by Federal statute, 
the entries concerning desertion and other offences of seamen are not only 
allowed but required to be put in evidence.6 But it may be argued that, 
although a merchant-ship's log is not kept under an official duty, it is at least 
kept under a duty imposed by law, and therefore ought to be admissible 
under the principle already considered (ante, § 1633a). 

3 See citations in note 1, supra_ scure); 1878, The Henry Coxon, L. R. 3 P. D. 
4 1796; D'Israeli r. Jowett. 1 Esp. 427 (log- 156 (Sir R. Phillimore; log of a merchant-ship 

book of a royal convoy-ship, admitted to show by the deceased mate, not admitted, to prove 
the time of sailing of another ship in the con- the circumstances of a collision, partly ~cause 
voy); 1809. The Eleanor, 1 Edw. Adm. 135, the entry was not made till two days after the 
163 (merchant-ship; Sir W. Scott: "The collision). 
evidence of the log-book is to be rcceived with e UNITEDSTATES: Federal: St. 1790, July 20, 
jculousy where it makes for the parties, but it c. 29, § 6, St. 1872, June 7, c.322, § 58. Rcv. St. 
is evidence of the most authentic kind against 1878, §§ 4290 4292. 4547, 4550, 4555. 5465. 
the parties"); 1811, Lc Niemen, 1 Dods. Adm. Code 1919, U 7781-7783, 8114, 8118. 8123. 
9 (Sir W. Scott; log of naval vl'ssel not ad- (vessels required to keep" an official log-book." 
mittcd in her own interest to show the cir- containing entries on specified topics; pro-
cumstanecs of capture); 1815. Watson 1>. King. duetion by ml18ter, compellable, but nothing 
4 Camp. 272, 275 (log-book of naval ship, and said otherwise about using in evidence); R. S. 
official letter of captain, admitted to prove § 4597. Code § 8158 (entry of seaman's offence 
that a merchant-ship was in its convoy); 1816, required to be made; and "in any subsequent 
L'Etoile. 2 Dods. Adm. 106, 113 (Sir W. Scott: legal proeepdings the entries hereinbefore 
log of sloop-of-war. used as evidence of th,' required shall. if practieable, be produced or 
circumstances of a capture; possibly here as proved." and in default of production, the 
an admission); 1842. The Soeiedade Feliz, 1 Court may refuse to hear evidence of the 
W. Rob. 303, 311 (Dr. Lushington; log of !I. ofTl'nce); 1800. Jones 11. The PhrenU:. 1 Pet. 
il:wal vessel excluded; "The log-book of a Adm. 201 (entry admitted to prove desertion 
party suing can never be made evidence in his under the statute; but "it ought not to be 
favor under any shape "); 1880, R. 11. Tower, admitted to any fact but that in whieh the act 
20 N. Br. 168. 202 (log-book received, as of Congress permits it to be eyidenee"); 1805. 
containing admissions of the defendant cap- Malone v. Bell, 1 Pet. Adm. 139 (entry of a 
tain). seaman's tardy return on board. admitted 

6 St. 18M. 17 &: 18 Viet. e. 104, § § 280, 285 apparently under the statute); 1805. Thomp-
(" all entries made in any official log-book," son 1>. The Philadelphia. 1 Pet. Adm. 210 
i. e. kept on any ship according to the official (similar); 1811, U. S.1>. Mitchell, 2 Wash. C. C. 
form naming certain required topics of entry, 478 (debt on embargo bond; defendant not 
"shall be received in evidence"; the later St. allowed, in proving his excuse for the breach. to 
1894. 57 &: 58 Viet. c. 60, § 239, contains use the ship's log-book without authentication); 
substantially the same provision); Can. Rev. B. c. 3 id. 95, 96 (second trial; log-book now 
St. 1906, c. 113. §§ 211. 246, 288 § 112 (all admitted as "better identified than it WI18"); 
entries in a log-book. of facts directed by law 1829, Douglass v. Eyre, Gilp. 147 (entry of 
to be entered. shall be admissible); 1861, desertion, admitted under the statut(·); 1834, 
Biccard v. Shepherd, 14 Moo. P. C. 471, 475, U. S. 1>. Gibert. 2 Sumn. 19. 78 (Story. J.: 
489 (loK-book of merehant-ahip; ruling Db- "The log-book is in no just sellOlC proof • per 
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§ 1642. Registers of Marriage, Birth, and Death; Recorda of Vital Statistics ; 
History and General Pollcy. The facts of birth, marriage, and death, with 
their times and places and the persons' names, are facts of pivotal importance 
in legal controversies, especially as affecting the title to property. The length 
of time that may elapse before a dispute arises or is litigated, the variety of 
place and lineage that may be involved, and consequently the difficulty of 
adducing upon a, trial an ample and satisfactory array of evidence to prove 
even the simplest data, of which there need neyer have been any doubt what
ever, combine to create a special need for the preservation of proof of that 
dass of facts. It is of interest to the State that assistance be furnished to 
parties in whose cases such facts may be involved. The prime element of 
security of title is alone a sufficient consideration to justify some provision 
on the part of the State. Moreover, for few other classes of facts is it so 
easy for the machinery of State administration to be effectively employed; 
since registration by a State official will ordinarily for this class of facts 
(usually notorious and undisputed at the time of occurrence) furnish a sim
ple, trustworthy, and servicea.ble class of evidence. As a matter of abstract 
expediency, one can hardl~' doubt that every community haying rational 
government should by means of a system of official, universal, and compul
sory registration authorize the preservation of an adequate source of evidence 
for this purpose. 

Such a system has long been familiar in many parts of the European Con
tinent and in Asiatic countries; it is commonly known on the Continent as 
the" register of civil status." But the deep-seated Anglo-Saxon individualism 
and its repugnance to State interference in family life and private affairs has 
availed until comparatively recent times to leave its communities lacking 
such an advantage. In England, indeed, a system of ecclesiastical registra
tion, confined to the ministrants of the established church, provided for the 
recording of ceremonial occurrences, baptisms, weddings, and burials. 

se' of the facts therein stated. except in cer- 1 Haw. 51 (log-book not receivable except in 
tain C~8 pro\;ded for by statute .... It the statutory cases; unless offered as an 
would be mere hearsay not under oath .... I admission against the party keeping it); 
am yet to learn that parties can thus creato Ma8s.: 1829. Bixby 1>. Ins. Co .• 8 Pick. 86. 
evidence for themselves by inserting facts in a 89 (log-book of a fOI'mer voyage. held inad-
log-book •••. In the most common class of missible). 
l'ases in whieh the log-book is used. those of The following cases, though not involving 
insurance. the log-book has never, to my log-books, should serve to indicate a common-
knowledge. been allowed (if objected to) as law basis for any such books reqllired by law 
proof of the loss for the assured "); 1836. The to be kept: 1824. Richardson 11. Mellish. 2 
Rovena. Ware 309 (entry of desertion, ad- Bing. 229 (list of passengers, kept nnder 
mitted under tho statute); 1848, The Her- statute. admitted; quoted arne. § 1633); 
cules, 1 Sprague 534 (similar): 1882. Tho 1846, Buckley 11. U. S .• 4 How. U. S. 251. 258 
Sandringham, 10 Fed. 556, 558, 565, aemble (Richardson 1>. Mellish. Eng.. ,,",pra, cited 
(log of merchant-ship, e\idcnce only by way of with approval): 1906. McInerney 11. U. S .• 
admissions): 1907. The Kentucky. 148 Fed. 143 Fed. 729. 736. C. C. A. (manifest of Ii 
500. D. C. (log-books admitted. after being shipmaster. required to be made by St. 1891. 
used by the other party for cross· examination. Mar. 3, c. 551. § 8. 26 Stat. 1805. reporting the 
though .. ordinarily the entries in such books Dame etc., of immigrants. admitted to show 
are not receivable in support of the party who the time of arrival of the defendant m the 
makes th"m "); Haw. 1851. Cobb I). Makee. U. S.). 
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§ 1642 EXCEPTIONS TO THE HEARSAY RULE [CHAP. LI\-

But, even if this system had been thoroughl~· enforced, as it was not,1 the 
ceremony was not the essential fact. 1\Ioreoyer, to sanction registration for 
members of a privileged church only, and to penalize religious dissent by 
refusing to dissenters the just facilities for proving the facts of family history, 
was irrational.:! 

In the United States, the harshest and most culpable features of this unthrift 
have disappeared in great part. Almost e\-eQ-whcre State and local officials 
are now authorized and required to provide b~' registration a source of proof.3 

But the racial disinclination to State control early showed itself. No thorough 
system was until recent times established. In a large number of jurisdictions, 
a municipal office was made the repositoQ' of returns from clergymen, physi
cians, undertakers, and midwiycs. But the important principle of placing 
upon the head of the famil~', the ph~'siciaJl, and the undertaker the respon~ 
sibility of reporting the desired facts was long neglected. In many jurisdic
tions, a general recognition was giyen to church registers of all sorts; but this 
indiscriminate sanction was only a makeshift, and failed to provide proper 
safeguards for the regularit~·, permanence, and accuracy of records. Com
pulsoriness, centralization, case of authentication,4 these essential features 
of a proper system were in general lacking until the decade beginning 1910. 
Ahou1; that time began a moYcment, supported b;y the American Medical 
Association and the National Conference of Commissioncrs of Uniform State 
Laws, which led to the rapid adoption by successive States of a standard 
adequate system, 

?\o doubt many circumstances suggest easily an ex-planation, if not an 
excuse, for the earl~' hackwardness. But the fact remains; and one of its 
unfortunate results is seen in the difficulties of harmonizing safe legal prin
ciples with practical necessities, alld consequently in the still uncertain and 

§ 1642. \ .. An Irish Peer ::.sked me in the ons." Tales told by genealogists scarching 
House of Lordli how the marriage of bis grand- records in England show also the carelessness 
father was to be proved. I told him that it with which these rel,.jsters were often kept and 
must he proved in the usual manner. by pro- case with which they could be falsified. A 
duction of the register of the parish where the nonl of George Macdonald, "Wilfrid Cumber-
marriage was celebrated. 'But, my de:lr,' ml'de." takes as the main incident of its plot 
says he. 'in Ireland there arc very few parish the tampering with a parish register. 
registers; I don't knnw in what parish my An interesting litigation. in which copious 
grandfather was rnnrri<'d, but it has no register.' forgeries of Jlarish r('gist'~rs played an im-
'How do you know that" said I, 'if you don't portant part, lmd th!> dangerous possibilities 
know till! parish?' 'Oh, aye,' said he. 'that's of such registers under the old system were 
tnlC. it. did not occur to me. But it is very fully re\'ealed. is described in Mr, Earwaker's 
hnrd, m~' lord; won't my testimony, my dear, .. A Lancashire Pedigree Casc" (the Harrison 
be sufficient to prove my w-undfuther's mar- estates). \Vnrrington. Eng., 1887. 
riage?" 'Certainly, my lord.' said I, 'it \\ill, 3 John Locke's code of laws for the Carolinas. 
- if you were prescnt at your grandfather's in 1669, contained perhaps the earliest statute. 
marriage; other"isc not.''' (T\\is.~' Life of The Federal laws of the Northwest Terri-
Lord Eldon, II, 606; from the Chnncellor's tory, in 1791 (c. VII) provided for the recording 
Anecdote Book). of certificates of marriage in the county rcgister 

2 The Ilhllris.'Iism of this exclusive sanction .. an exemplification of which shall be evidence 
for the pnrish registers is exposcd by a remark of such marriagc." 
made of them by Lord Eldon. in 1812 (Walker 4 Compare Bcntham's remarks: 1827, 
11. Wingfield. 18 Ves. 444): "There is not onc in Rationale of Judicial Evidence, b. IV, c. X 
one hundred that is kept according to the can- (Bowring's cd .• vol. VI, p. 570). 
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imperfect condition of the law respecting proof of the great common facts 
of family history by registers and certificates. 

§ 1643. : Theories of Admissibility of Begiaters. Five distinct theo-
ries appear by which the admissibility may be tested of registers of births 
(or baptisms), marriages, and deaths (or burials). 

(1) Theory of duty ari$ing jro-m office. The orthodox theory, as established 
in England, was the general one governing the present Exception (ante, 
§ 1632j. The clergyman or priest of the Anglican church (and of the Irish 
church before disestablishment) were officers under the ecclesiastical branch 
of the governmwt; by law :t was expressly made a par1 of their duty as 
ecclesiastical officers to record the ceremonies of baptism, marriage, and 
burial, as officially performed by them. This register thus became admis
sible as one kept under an official duty: 

Ante 1726, Chief Baron GILBERT, Evidence, 76: "The register is good evidence, or a 
copy of it. The:register began in the 30th of H. VIII [1539J by the instigation of the lord 
Cromwell, who at that time was vested with all the authoriiy that the Pope's legate for
merly had, under the title of Vicar-general to the King. and all wills that were above the 
value of £200 were to be proved in this court; and therefore it served his purpose 1 to set 
on foot a registry of all persons that were christened and buried; and this might be very 
well appointed by thc King's authority as supreme head of the Church, since christening 
and burying arc ecclesiastical acts; and when a book was appointed by public authority, 
it must be a public evidence. This was afterwards confirmed by the injunction of Ed
ward VI, and the particular manner of registering appointed." 

(2) Theory of statutory duty. A theory closely related to this, but not 
identical, finds the sanction for admission in a duty imposed by statute to 
keep such a record. This statutory duty is usually imposed upon persons 
already officers of some sort for example, town clerks or magistrates; but 
so far as it is imposed upon private persons for example, ministers of a 
church, in this country , it is obviously not an official duty in the strict 
sense. That such a statutory duty imposed upon a private person is after 
all to be assimilated in principle to a strictly official duty has already been 
seen (ante, § 1633a); yet it is worth noting that the two are not identical. 

This theory of admissibility by virtue of statutory duty, which leaves 
admissibility to depend puraly on the statutory terms (and may thus, for 
example, exclude a register of baptisms or of burials), represents the rule 
prevailing in most jurisdictions of the United States, and is expounded in the 
following passage: 

1865, GRAY, J., in Kennedy v. Doyle, 10 All. 161, 162: "In England, a church record 
of baptisms kept by a clergyman of the established church is admissible, even before his 
death. . . . In the Church of England, from the time of the Reformation, registers of 

I t 1643. 1 This slur on the motives of that the then recent dissolution olthe monaster-
Cromwen is probably unjust. as is explained in ies by Henry VIII rendered it desirable to pro-
Hubback on Succession. 470 fr.; Mr. Hubback vide something to take the place fOl"merly 
believes the more natural explanation to be filled by the monastic recorda. 
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baptisms, weddings, and burials were kept by order of the Crown as head of that church . 
. . . The ordinances of the English Commonwealth in 1644 and 1653 provided for the 
registration of births, deaths, and marriages. But ordinances were annulled upon 
the restoration of Charle~ II, and registers kept under ecclesiastical author;ty continued 
to be admitted in evidence by the Courts, although not required to be kept, nor declared 
to be evidence, by any statute. • . . [About 1700] Acts of Parliament began to be passed, 
which were repealed or altered from time to time, for the registration of births or bap
tisms, marriages, and burials, generally limited to the established church; and (unless 
for a few years towards the end of the last century) the law of England does not to 
have provided for registering births or deaths of any person, nor baptisms, marriages, or 
burials, in any form except that of the established church, from 1706 until 1836,2 when the 
general registration act of 6 & 7 Wm. IV, c. 86, was passed. The English judges, adher
ing to the principle of admitting in evidence as public documents those registers only 
which the law require to be kept, have considered all others as mere private memoranda, 
and have refused to admit registers regularly kept by dissenters unless supported by the 
testimony of tht'! person keeping them or [of] other witnesses. . . . Almost two centuries 
before the passage of the statute of William IV, the founders of the Massachusetts colony, 
though not less attached than other Englishmen to their own fonns of worship, had the 
wisdom to perceive that it was more important for the civil government to preserve exact 
records of the dates of births ~nd deaths than of religious ceremonies from which they 
tnight be imperfectly inferred; and that the importance of recording those facts did not 
depend on the particular crede or church government of the individual, but applied equally 
ta the whole people. They accordingly left the baptism of the living and the burial of 
the dead to the churches, but, by an ordinance of 1639, enacted 'that there be records 
kept of the days 'If every marriage, birth, and death of every person within this jurisdic
tion'; and similar statutes have been ever since in force in Massachusetts. The record 
of II. marriage by the justice of the peace or the minister, or the town clerk's or registrar's 
record of births, marriages, and deaths, kept as required by statutes, or a duly cer
tified copy of either, is held competent evidence •.•. It is perfectly true that in this 
Commonwealth the law makes no distinction between different sects of Christians, and 
the record of a Roman Catholic priest is of no less weight as evidence than that of a Coo
gregational, or Protestant Episcopal, or any other tninister. But, our law not requiring 
any record of baptisms, the church record [of baptisms] offered in this case, not having 
been kept under any requirement of law, was not a public record, and would not, had the 
priest who made the entries heen still alive, have been admissible in evidence, unsupported 
by his testimony." 

(3) Theory of regular entries in the course of business. A third theory 
invokes the ordinary Exception (ante, § 1523) for regular entries in the course 
of a business or occupation: 

1865, GRAY, J., in Kennedy v. DoylP., 10 All. 161, 167: "In the United States the law 
is well settled that an entry made by a person in the ordinary course of his business or 
vocation, with no interest to misrepresent, before any controversy or question has arisen, 
and in a book produced from the proper custody, is competent evidence, after his death, 
of the facts thus recorded. . •• An entry made in the performance of a religious duty is 
certainly of no less value than one made by a clerk, messenger or notary, an attorney or 
solicitor or a physician, in the course of his secular occupation." 

There seems to be no difficulty in accepting the principle of that Exception 
as applicable. The regular entries of a minister or a physician, concerning 

2 This date seems incorrect: compare the statute of 1753, cited poIIt, , 1644, note 1. 
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the services performed as a part of his occupation, fulfil adequately the 
demands of that Exception. Its peculiar limitation, however, is that the 
entrant must first be accounted for as deceased, out of the jurisdiction, or 
otherwise unavailable; and this is in the present class of cases a cumber
some and unnecessary burden. This theory may of course be availed of 
for admitting registers otherwise not sanctioned by either of the foregoing 
theories. 

(4) Theory of regular entries, modified. A fourth theory accepts such 
registers unreservedly, without requiring either the sanction of an official or 
statutory duty (as under the first and the second) or the unavailability of the 
entrant (as under the third theory). This result is strictly not supportable 
under the Exception for Regular Entries (ante, § 1523), which is based fun
damentally upon the impossibility of secU!'ing the entrant's testimony upon 
the stand. Nevertheless, it is to be regarded as based on that Exception, 
with a modification resting upon grounds of practical convenience. It is 
expounded in the following passage: 

1887, CAlfPBELL, C. J., in HlInt v. Chosen Friends, 64 :\1ich. 671, 674,31 N. W. 576: "The 
rule laid down in England, and followed until recent times, which recognized none but 
registers and similar records of churches of the established religion, has been abrogated 
there by statute, 90 as to open the door to many other records which all churches keep, 
and which are quite as likely to be as accurate as those of an '.!stablished church. Those 
registers .• , in this country are fairly to be dealt ,\;th as equivalent to corporation records, 
which are generally evidence of such matters as are recorded in the usual course of affairs. 
. . • There is no more reason to suppose these entries will be incorrect or falsified than 
any other. Fraud is possible anywhere; but it cannot he presumed in records of churches 
any more than in any other documents preserved for similar The rejection uf 
such proofs would be disastrous. They are relied on by the whole community." 

This rule has little acceptance; but it has attractive features, lor, in spite of 
its anomalous principle, it will often serve to relieve from those hardships 
which our lack of proper administrative provisions must frequently cause. 
As the basis of a system of legislation, this principle has no merits; but, ns 
a makeshift to remedy the consequences of defective legislation, it seems a 
worthy expedient. Perhaps its value as a working rule will depend chiefly 
on experience. If the principle of the foregoing (third) theory ' .... ere liberally 
carried out, by recognizing absence from the jurisdiction as equivalent to 
death (ante, § 1521), there would be little occasion to resort to the present 
form of rule. 

(5) Finally, express statute in many jurisdictions declares certain kinds of 
registers admissible, usually the registers of State and municipal officers, 
but sometimes also church registers of every sort. SUf!h statutes, so far as 
they go, remove almost entirely the necessity for judicial construction of the 
principles involved. 

§ 1644. Same: State of the Law in the Various Jurisdictions. (1) In 
England and Caruuia, the long line of judicial rulings and statutes covers 
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a period of more than three centuries.l Several general features may be 
noted: 

§ ISU.. 1 The statutes and rulings arc as recurds, deposited in the department, are 
follows: "declared to be auth,mtic and to be the official 

Statutes (for the earlier church ordinances, registers "); § 6 (certificate" of the details of 
see the next two notcs) : any birth, marriagc, or death of which there is 

ENGLAND: 1695, St. 6 & 7 W. & M. c. 61, a rccord," given by the Minister of the De-
§ 24 (registers first required by parliamentary partment or the inspector of vital statistics, to 
st.atute to be kept); 1753, St. 26 Geo.II, e. 33, be evidence of "the lacts certified to be 
U 14, 15 (marriage register to be "preserved recorded ") ; N. BT. Consol. St. 1903, e. 127, 
for public use"; entries to be made" in order § 40 (cler!: of the peace'!! or registrar's certified 
to preserve the evidence of marriages, and to copy of the recorded certificate of marriage 
makc thc proof thereof morc ccrtain and is "cvidcncc of thc marriagc"); C. 54, § 19 
casy"; thc statutc applying throughout to (registrar's certified copy of a rcgister-cIJ~.ry 
registers in a "parish church or public chapel," of birth, death, or marriage, to be cvidenr·e 
i. f!. apparently to the dissenting chapel as well "of the facts therein stated "); St. 1910, 10 
as to the cst.ablished church); 1781, St. 21 Edw. VII, C. 43, § 3 (certified copy by the 
Geo. III, C. 53, § 3 (registers, in churches or diocesan registrar of Fredericton, admissible 
~hapels, of certain marriages performed with- to prove documents of church history deposited 
out publication of banns, "shall be reccived with him); New!. Cc.oDSO\. St. 1916, c. 121. 
in all courts of law and cquity as evidence of ,§ 5, 9 (register of marriages, kept by celebrant 
such marriages in the same manner" as those or by Colonial secretary, to be evidence of 
of marriages lawfully performed); § 4 (chapel "the celebration of any maniage in this colony 
registers to be removed to parish churches in or dependencies"); N. W. Ten". Conso\. Ord. 
certain cases); 18M, St. 44 Geo. III, C. 77 1898, C. 14, § 20 (certified extracts of registry of 
(similar curative act); 1808, St. 48 Geo. III, births, marriages and deaths, to be evidence 
C. 127 (similar); 1823, St. 4 Geo. IV. C. 76, of the facts stated); N. Be. St. 1908, 8 Edw. 
§§ 5, 6 (duty of keeping mal'l'iagc-registers ex- VII, C. I, § 31, St. 1919, C. 3, Vital Statistics, 
tended to licensed ch!lpels of dissenting § 8 (certificate of registrar of births and deaths, 
churches); 1836, St. 6 & 7 Wm. IV, C. 86, to be evidence "of the facts certifiL'Ii to be 
§ 37 (general system pro"ided for the official recorded "); Onto Rev. St. 1914, C. 49, § 7, St. 
registration, in a special office, of births. 1919, C. 23, § 7, Vital Statistics, § 7 (registrar-. 
marriages, and ricaths; "all certified copies of general's certificate "of the details of any 
entries purporting to be scaled 01" stamped with birth, maniage. or death" recorded, to be 
the seal of the said register office shall be re- e\iden~e" of the facts certified to be re-
ceived as evidence of the birth, death, or mar- corded"); P. E. I. St. 1889. § 22 (a certificate 
riage to which the same relates "); 1840, St. of marriage. baptism, or burial, out of the 
3 & 4 Vict. C. 92, §§ 6-17 (certain non-official pro\ince, under the hand of the officiating 
registers of births, marriages, deaths, etc., clergyman or oflicer, or an extract from a regis' 
having beeu examined and authenticated by a ter certified by ''Ie clergyman or officer" being 
commission. those deposited in official custody the I~gal eustod~d.n," is e,idence "of the con-
arc made admiS3ible, ",ith certuin limitations); tents thereof"); St. 1919, C. 10, Vital Statis-
1858, St. 21 Vict. C. 25 (St. 3 & 4 Viet. C. 92, tics, § 5 (like Onto R. S. C. 49. § 7); Saak. 
admitting non-parochial registers, enlarged in R. S. 1920. C. 26, § 7 (commissioner of vital 
Rcope); in addition, there arc a number 01 IItatistics; his certificate of "the details of any 
minor statutes dealing with colonial and birth, marriage, or death, of which there is a 
sundrY registers. record in his office," admissible); Yukon: 

CANADA: Dom. R. S. 1906, C. 146. Crim. Conso\. Ord. 1914, C. 8, § 20 (~ertified extract 
C. § 984 (to prove the age of a child or young of returns of births, marriages, and deaths, by 
person, on certain charges, on entry. or record the registrar of vital statistics, "shall be evi-
by an incorporated society, etc., having care of dence of the entry and 'prima facie' evidence of 
childrea, etc .. is admissible); Alta. St. 1916. the facts therein stated "). 
C. 22, § 38 ("ital statistics; the registrar- Judicial Rulings: ENGLAND: 1595, Vicary 
general's certified extract 01 "original entries I). Farthing, Cro. Eliz. 411, Moore 451 ("to 
of all births, marriages, and dea,ths," to be prove the nonage of the plaintiff •••. a 
• prima facie' evidence); B. C. Rev. St. 1911. churchbook was given in e\idence "); 1608 
C. 22, § 11 (registrar's certified copies of entries (1), Tyrwhite V. Kynaston, Noy 146 (" Note by 
of birth, marriage and death, to be evidence Cooke, C. J., that the keeping of a ehureh-
of the facts stated); C. 151, § 22 (certificate book for the age of those which should be born 
or COpy of any registration or document under and christened in the parish began in the 30th 
this Act, certified by the c\ergymnD or registrar year of H. VIII, by the instigation of the Lord 
is 'prima facie' evidence of "all the matters Cromwell"); 1658, DU!!ly's Case, 2 Sid. 71 
and things contained therein "); Man. Rev. (perjury for falsifying a parish register; Glyn. 
St. 1913, e. 203. § 53 (certain religiouB bodies' C. J.: "A register-book for the entry of mar-
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(a) In the first place, no statute, until 1836, expressly declared any regis
ters admissible. In that year a general syst':lD1 of secular registration was first 

riages. births. etc., is an ()vidence by our law. 
and the falsifying of it, whether it be by con
spiracy or not, ought not to be unpunished ") ; 
1695, Stayner 11. Droitwich, 12 Mod. 86, Skin. 
623 ("[There have been admitted] register
books of parishes in christenings and marriages, 
though no law for it; for the nature of the 
thing requires it"); 1737. May !1. May. 2 
Stra. 1073 (" the general register of the par
ish," admitted to prove legitimacy; "this 
register, the clerk said, was a book into which 
the entries were made once in three months, 
out of the daY-book, whcrein the entries are 
made immediately after the christening, or 
next morning"; but the day-book, by two 
judges to one, was excluded, since "there 
could not be two registers in one parish ") ; 
1779, Birt v. Barlow, 1 Doug. 174 (Mansfield, 
L. C. J.: "The registers [under the marriago 
act, St. 26 Geo. III were directed to be kept as 
public books and aC(1ompanied with every 
means of authenticity .... A copy is proof 
of a marriage in fact"); 1786, Huet 11. Lo 
Mesuricr, 1 Cox 275 (Guernsey register of 
baptisms, excluded); 1798, Leader v. Barry, 
1 Esp. 353 (register in a foreign chapel. ex
eluded); 1811, Newham v. Raithby, 1 Phillim. 
Ecd. 315 (register of dif.3e;)ting chapel, ad
mitted); 1820, Ex parte Taylor, 1 Jae. & W. 
483 (registcr of dissenti:Jg chapcl, excluded); 
1824, Bain v. Mason, 1 C. & P. 202 (parish 
register, admissible); 1830, Whittuek !1. 

Waters, 4 C. & P. 375 (register of a Wesleyan 
chapel. excluded); 1834, Doc v. Wollaston, 1 
Moo. & R. 389 (Denman, L. C. J.: .. It is the 
clergyman's duty to enter the marriagc cor
rectly"; parish regist!lr admissiblc); 1839, 
Malono !1. L'Estrange, 2 Ir. Eq. 16 (marriage 
record of a Catholic priest, excluded); 1839, 
O'Connor v. Malone, 6 C1. & F. 572, 576, 
583 (register of marriage in a Catholic chapel, 
admitted. and justified by counsel on the prin
ciple (ante, § 1523) of regular entries by a de
ceased person; but the Court did not notice 
the point); 1841, Athlone Peerage, 8 C1. & F. 
262 (entry of marriage in a register kept at the 
house of the British Ambassador in Paris by 
his chaplain, excluded, as "not like a parish 
register"); 1844, D'Agliol). Fryer, 13 L. J. Ch. 
398 (register of a Catholic chapel, excluded); 
1844, Davis v. Lloyd, 1 C. & K. 275 (reboister 
kept by the chief rabbi at a synagogue, con
taining an entry of the circumcision of the 
plaintiff, excluded); 1846, Parkinson v. 
Francis, 16 Sim. 160 (register of the Gcneral 
Register Office, admitted, under statute, to 
prove death); 1848. Dufferin and Cll\neyboye 
Peerage, 2 H. L. C. 47 (entry in a register of 
bapti!m in a parish church in Ireland, from 8 

certificate of a chaplain to the Britiah minister 
at Florence, "not deemed sufficiant, under the 
circumstances "); 1848, Perth Peerage Casc, 

2 H. L. C. 865, 873 (French registers of 
marriages, births, and deaths, kept at the 
town hall, according to French law, admitted; 
rcgister of deaths kept in a Ilunnery at Ant
werp, admitted); 1858. Stockbridge I). Quicke, 
3 C. & K. 305 (register kept apparently pri
vately by a clergyman of the established church 
in Ireland, excluded); 1857, Shrewsbury Peer
age Case, 7 H. L. C. 1, 14 (register of a Catholic 
chapel at Bristol, deposited \\ith the general 
registrar under statute, admitted); 1859, 
Ratcliff v. Ratcliff. 5 Jur. N. s. 714 (register 
kept by the authority of the East India Com
pany having governmental powers in India, 
admitted as an official register); 1860, Abbott 
v. Abbott, 4 Sw. & Tr. 254 (register of marriage. 
kept in Chile according to requirement of local 
law, admitted); 18i9, Queen's Proctor v. Fry, 
L. R. 4 P. D. 230 (register of baptisms in India, 
kept by Government order. admitted); 1889, 
Burnaby v. Baillie, L. R. 42 Ch. D. 283, 291, 
296 (French register of marriage, kept at the 
mayor's office, admittcd); 1900. Whitton v. 
Whitton, !'rob. 178 (certified copy of a mar
riage-register in the Marinars' Church, King
ston, Ire., admitted. under certain statutes); 
1902, Wiglay v. Solicitor, Prob. 233 (Scottish 
marriage registry, admitted); 1904. Good
rich's Estate, Prob. 1:38 (certified copy of an 
entry of "11 register of births" for 1844, ad
mitted, as .. e\idencc of its contcnts"; here, 
to show the date of birth of defendant); 1912 
Drew v. Drew, Proh. 175 (divorce for deser
tion; marriage proved hy a registrar's certified 
copy from the register of marriages in Edin
burgh, under St. 1856, 19-20 Vict. o. 96, Ii 2) ; 
1913, In Te Woodward. Kenway I). Kidd, 1 Ch. 
393 (registers of the Society of Friends, prior 
to 1837, deposited at the General Registry 
office under St. 3-4 Viet., 1840, c. 92, were 
offered to be pro\·ed by certified extract from 
the Society'S unofficial digest kept at its own 
office, because nC' index was available at the 
government office; excludcd; this is not in 
keeping with the liberal informality which the 
Judicature Act was supposed to install); 
1920, Best v. Best, Prob. 75 (divorce for adult
ery during husband's absence in military 
service; birth of a child may be evidenced by a 
certified copy of the official register of births, 
.. with e\idance identifying the respondent.'s 
signature as informant in the register "); 
1920, Perry v. Perry. Prob. 361 (restitution of 
conjugal rights; marriage proved by II copy 
of a register certified by an assistant priest of 
St. George's Cathedral in Cape Town, Cape 
Colony. without evidence as to the validity 
of the marriage or the local law of E.idenee). 

CANADA: 1884, Sutherland v. Young, 1 
Manit. 38 (baptismal certificate under the 
hand of the euotodian of the parish register, 
admitted under statute); .1912, Zdrahal !1. 
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established. In the Marriage Act of 1753 words had been used which clearly 
implied admissibility, but the Courts seem not to have acted under them. 

(b) The admissibility thus depended on the existence of a duty to keep the 
register. But, as to the source of this duty, the important inquiry cannot 
be definitely answered whether the duty was implied from the nature of the 
office or was solely the creature of the statute. The registers were originally 
kept under ecclesiastical ordinances 2 having the effect of law, and the early 
decisions are all subsequent to these ordinances. From the time of the Restor
ation (1660) to the first parliamentary statute, in 1695, these ordinances 
ceased apparently to be in force; 3 but during that interval there are no 
decisions; and the statutory duty of 1695, reenforced by later statutes, under
lay all subsequent decisions. 

(c) It might therefore be argued that the judicial admissibility of such 
registers rested on the statutory duty to keep them. Against this, however, 
are two circumstances. First, their admission was not placed upon that 
ground until 1779, i., Birt v. Barlow, by Lord Mansfield, and even thereafter 
it is rarely mention(.'<i. Secondly, as early as the Marriage Act of 1753 (26 
Geo. II), the statutory duty was imposed equally upon the ministers of "pub
lic chapels" (i. e. dissenting churches) as on the rectors and curates of parish 
churches; and, if the statutory duty was the ground of admission, it would 
thereafter have sufficed equally to admit the registers of dissenting chapels. 
Yet in the subsequent rulings such registers were almost uniformly exclUded. 
From these circumstances, ~md from the general tenor of the decisions, the 
English judicial attitude appears to have had this anomalous feature, that it 
received the reg~ters by virtue of an official duty which had a purely statu
tory origin, and yet ignored the statute so far as it applied to any but officers 
of the ecclesiastical establishtilent. The result was practically to place the 
admission on the ground of an official duty, not an express statutory duty; 
and this is seen in the recognition accorded to foreign registers kept accord
ing to official duty. 

(d) In 1836, admissibility was expressly granted to registers to be kept by 
secular officials according to the system then established; and in 1840 a large 
collection of dissenting registers, approved by a commission and gathered 
into official custody, was made admissible. Alongside of these statutory 

Shatney, Mlln., 'I D. L. R. 554 (cri;ninal con- m., admitted; also certificate of baptism hy 
versation; a purportin(! official certificato the pastor of a church at St. Anne. 111.): 
of marriage in Hungary, with no cvidence of 1920, Robson v. Thorpe, 55 D. L. R. 139, Sask. 
authenticity nor of the law of Hungary.'tex- (erim. con.; registry of a marria~e in England. 
eluded; too strict); 1839, Montgomery I). proved by certified copy signed by the pur-
McLeod, Ber. N. Br. 375 (certificate of porting supcrintendt'nt registrar for the dis-
marriage. duly filed, admitted, under a local trict, held admissiblc under St. 6-7 Wm. IV, 
St. 52 Goo. III. c. 21); 1913, R. ~. Hutchins. c. 86, § 33. and St. 14-15 Vict. c. 99, § 14). 
Bask •• 12 D. L. R. 648 (marriage in Minne- 2 Beginning with 1539: see the quotation 
apolill, proved by certified copy of c1erk's from Gilbert, ante, § 1642. 
record of marriage license, etc.); 1915. I They lire to be found in Scobe\l's Ordi-
Chiniquy I). Begin, 24. D. L. R. 687, Que. nances; in Hubbaek on Succession, pp. 470, 
(marital authorization; certificate of marriage 503.516. is given a full account of them and also 
by the clerk of the county court at Kankakee. of the history of the different kinds of registers. 
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provisions, the principle already established by judicial practice remains 
apparently still in force. 

(e) In one respect a distinct exception (now of purely historical interest) 
was made to the general principle. In the populous precints of the Fleet 
prison there lived a number of persons, convicted of crime or abandon,,rl in 
character, who still were (or pretended to be) ordained clergymen; and some 
of these were accustomed to keep registers of marriages. These Fleet registers, 
if kept by clergymen of the established church still in orders, would presum
ably have been admissible, and originally they seem to have been received like 
others.4 But they came to be known as notoriously fraudulent and untrust
worthy, and by the beginning of the 1800s they were refused recognition.s 

(2) In the United States, the laws of the various jurisdictions are ill a state 
of variegated inconsistency.6 Not only does each one of the five theories 

• 1706, Fielding's Trial, 13 How. St. Tr. register, held that American church registers, 
1362, 1367. not being official, are in general inadmissible: 

10 1795, Read Il. PMSer, 1 Esp. 215: 1803. B certificate by a deceased Catholic priest in 
Cooke •• Lloyd, Peake's Evidence, App. 74: New York, made in 1806, of a marriage calc-
1815, Lloyd Il. Passingham, Cooper 155, 16 brated in 1790. excluded, partly because of 
Ves. 63: 1824, Nokes v. Milward, 2 Add. 391: lack of identity of parties, partly because it 
1838, Doe v. Gatacre, 8 C. & P. 578. 'rhe was made so long after the purported fo.ct. 
r"porters of the last CIISe give the following Bnd partly because" if it were allowable in ' his 
explanation, from Burn on Fleet Registers: country to give such certificate in evidence. 
"There were in the neighborhood of the Fleet where every clergyman of all denominations 
prison about sixty marriage-houscH; some of can perform the ceremony of marriage. and 
which were also public-hou9(;8, others not. where it is performed by justices of the peace 
They were known by having a sign-board in many of the States, it would open a door 
with joined hanus, in addition to the public- to frauds that could not be guarded against ") : 
house sign. At the doors of thesc houses 1865, Blackburn v. Crawfords, 3 Wall. 175. 
persons called Pliers solicited the passers-by 182, 183. 189. 191 (baptip.mal register of a 
to come in and be marl'ied. and at these houses Catholic ehurch in W!lol!hington, required by 
persons who were or pretended to be clergy- church usage 1.0 00 kept, held admissible as 
men performed the marriage ceremony. and "entries made by the writer in the ordinary 
made entries in registers that w~r" kept at CO,,-1'8C of his busineBB"; the private memor-
the respective houses. There;..:I little doubt R.nduro or register of another priest of the same 
that many entries had false dates, that persons church at a prior time when no official register 
who were married personated others, and that was kept. held admissible. the entrant being 
women who wish to plead a plea of coverture in Frar.t'e); 1917, Young Ti v. U. S .• 3d C. C. 
or to hide their shame by a Fleet marriage A., 246 Fed. 110 (birth certificates of Chinese 
certificate were here married." In Walter from the Chicago vital statistit'8 department. 
Besant's novel, "The Chaplain of the Fleet." admitted. but disregarded); 1918, Phelan v. 
is an interesting picture of one of these Fleet U. S., 9th C. C. A .• 250 Fed. 43 (failure to 
parsons. register under the Selective Service Act; the 

e Where a ruling is app&rentiy hased on a defendant's age being in issue, a Catholic 
statute, it is !!O noted; statutes which deal baptismal record. "crified by the testimony 
with certified copies, as a substitute for the of the priest, was admitted) ; 1918. Lee's Will. 
originnl, are also noted post, § 1680, with U. S. Court for China, 1 Extraterr. Cas. 699 
other statutes of the sort: statutes and rulings (inheritance. certificate of baptism from tho 
on certificates, involving the Question of § 1645, parish register of a church in St Louis, " au-
P08t. are placed here, for convenience of com- thenticatl'd by the priest in charge," admitted) : 
parison. Uniform Acts: Uniform Vital Statistics Act. 
Federal: 1831, Lewis Il. Marshal\, 5 Pet. 469. 1920, § 23 (copy "of the record of a birth or 
476 (register of burials in Christ's Church. death" registered under this Act, "when 
Philadelphia, admitted "in a case like the properly certified by the State registrar, shall 
present"); 1851, Gaines v. Relf, 12 How. 472, be 'prima facie' evidence in all courts and 
513. 522. 569 (an eeclesiasticnl record of pro- places of the facts therein stated ") ; 
ceedings for higamy in the Catholic church ib.§ 7 (" the certificate of death shall contain 
court was admitted on the (ooting of a judg- the following items. which arc hereby declared 
ment; but Wayne. J .• diM., treating it as a necessary for the pUhlic health, welfare and 
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above mentioned (§ 1643) find support in one or another jurisdiction, but it is 
often difficult to determine in anyone jurisdiction the precise effect of deci-

convenience. and for legal. social. and sanitary in his office. A report by the clerk of any 
purposes. which arc hereby declared to be court subsequently vacating such judgment 
subserved by registration records: shall be made and recorded in like manner). 

1. PI"ce of death. including state. county. 13. Birthplace of mother; at least state or 
township. Village or city. If in a city. the foreign country. if known. 
ward. street. and house number; if in a 14. Signature nnd address of informant. 
hospital or other institution. the name of the 15. Official signature of registrnr. with the 
same to be given instead of the street and dnte when certificate wns filed. lind registered 
house number. If in an industrial caml). number. 
the name of the camp to be given. 16. Date of death. year. month and day. 

2. Full Ullme of decedent. If an un- 17. Certification as to medical attendance 
named child. thc sur-uame preceded by .. Un- on decedent. fact and time of death. time last 
named." seen alh·e. and the cause of death. with con-,' 

3. Sex. tributory (secondary) cnuse of complication;'> 
4. Color or race as white. black. mulatto if any. and duration of each. and whether, 

(or othcr negro descent). Indian. Chinese. attributed to dangerous or insanitary condi- . 
Japanese. or other. tions of employment; signature and address of 

5. Conjugal condition as single. married, physician or official making the medical ccr- .,". 
widowed or divorced. ~ '1' tificate. 

6. Date of birth. including the year'. month., iJ IS. Length of residence (for inmates of 
and day. ", hospitals and other institutions; transients or 

7. Age. in yeats. months and days. If less recent residents) nt Jllare of death and in the' 
than one day. the hours or minutes. state. together with the place where disease 

8. Occupation. The occupation to be re- was contracted, if not. at place of death. and 
ported of an~' person. male or female. who had former or usual residence. 
any remunerative employment. with the state- 19. Plaee of burial or removal; date of 
ment of (a) trade. profession or l>.1rticuJar burial. 
kind of work; (b) general nature of industry. 20. Signature nnd address of undertaker or 
business or establishment in which employed person acting as sllch. 
(or employer). The personal and statistical particulars 

9. Birthplace; at least state or foreign coun- (Items 1 to I;» shall be nuthenticated by 
try. if known. the signature of the iufornlUnt. who may ~ 

10. Naml' of father. pFovided that if the child any competent person acquainted with the 
or person is iIIegitiu .. te. the name or residence facts. 
of or other identifying details relating to the The statement of fncts relating to the dis-
futher or reputed father shall not be entered position of the body sholl be signed by the 
without his consent; [pro\;ded further. tha.t undertaker or person acting us such. 
whenever a judgment has heen entered de- The medical ('ertifiente shnll be made and. 
tennining the paternity of an illegitimate signed by the physician. if lIny. last in attend-
child. the clerk of the court where entered ance on the deceased. who shall specify the 
shall report the facts to the State Registrar time in attendance. the time he last saw the 
who shall record the name of the (o,ther and deceased alive and th ... hour of the day at which 
sufficient datil to identify the judgment. in dp.ath occurred. And he shall further state 
connection with the record of the death of the the cause of death. so us to show the Course of 
child I,ppearing in his office. A rcport by the disease or sequence of causes resulting in tha 
c1crk of any court subsequently vacating such death. giving first the name of the disease 
judgment shall be made and recorded in like causing deat.h (primary cause); and the con-
manner). . tributory (secondary) eause. if any. and the 

11. Birthplace of father; at least state or duration of each. Indefinite and unsatisfac-
foreign country, if known. tory tC'nns. denoting onb' symptoms of disease 

12. Maiden name of mother. provided that or "onditions resnltii1g from disease, will not 
if the child or person is illegitimate. the nlllM be held sufficient for the issuance of a burinl 
or residence or other identifying detnil~ rehlting or removal permit; and any certificate con-
to the mother shall not bo entered withont ,taining only such terms, as defined by the 
her consent; [provided further. that whenever State Registrar. shall he returned to the 
a judgment has been entered determining the physician or person making the medical certifi-
paternity of an illegitimate child, the clerk cate for correction and more definite statement. 
of the court where entered shall report the Causes of death which ma~' be the result of 
facts to the State Registrar who shall record either disease Qr violence shall be carefully 
the name of the mother. and sufficient data defined; and if from violence the means of 
to idcntify the judgment. in connection with injury shall be stated. and whether (probably) 
the record of the death of the child. appearing accidental. suicidal. or homicidal. And for 
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sions and local statutes in combination, for the rulings have seldom been 
frequent enough to develop a general principle. Moreover, the statutory 

deaths iD hospitals. institutions, or of Don
residents. the physician shall supply the 
information required under this head (Item 18), 
if he is able to do so, and may state where, in 
his opinion, the disease was contracted ;" 
§ 14 .. The certificate of birth shall contain 
the following items which are hereby de
clared necessl1ry for the public heuIth, weI· 
fare and convenience. and for legal, social. 
aDd sanitary purposes which arc hereby de
clared to be subserved by registration records: 

1. Place of birth. including state, county, 
township or town, village or city. If in a 
city, the ward, street. and house number; 
if in a hospital or other institution, the name 
of the same to be given, instead of the street 
and house number. 

2. Full name of child. If the child dies 
without a name, before the certificate is filcd, 
enter the words .. Died unnamed." If the 
living child has not yet been Darned at the dato 
of filing certificate of birth, the space for 00 full 
name of child 00 is to be left blank, to be filled 
out subsequently by a supplemental report, a8 
hereinafter provided. 

3. Sel[ of child. 
4. Whether a twin, triplet, or other plural 

birth. A separate certificate shall be re
quired for each child in case of plural births. 

5. For plural births, number of each child 
in order of hirth. 

6. Whether legitimate or illegitimate. 
7. Date of birth, including the year, month 

and day. 
S. Name of father, provided that if the child 

or person is illegitimate, the Dame or residence 
of or other identifying details relating to the 
father or reputed father shall not be entered 
without his consent; [provided further, that 
whenever a judgment has been entered deter
mining the paternity of an child, 
the clerk of the court where entered shall report 
the facts to the State Registrar who shall 
record the name of the father and sufficient 
data to identity the judgment, in connection 
with the record of the death of the child 
appearing in his office. A report by the clerk 
of any court subsequently vacating such 
judgment shall be made and recorded in like 
mannerl. 

9. Residencc of father. 
10. Color or race of father. 
II. Age of father at last birthday, in years. 
12. Birthplace of father; at least state or 

foreign country, if known. 
13. Occupation of father. The occupation 

to be reported of any persons, male or femalc, 
who had any remunerative employment, with 
the statement of (a) trade, profession or 
particular kind of work; (b) general nature of 
industry, business or establishment in which 
employed (or employer). 

14. Maiden name of mother, provided that 
if the child or person is illegitimate, the Dame 
or resic'ence or other identifying details relat
ing to the mother shall not be eDtered without 
her consent; ( provided further, that whenever 
a judgment has been entered determining the 
paternity of an illegitimate child, the clerk of 
the court where entered shall report the facts 
to the State Registrar who shall record the 
namc of the mother, and sufficient data to 
identify the judgment, in connection with the 
record of the death of the child, appearing 
in his office. A report by the clerk of any 
court subsequently vacating such judgment 
shall be made and recorded in like manner]. 

15. Residence of mother. 
16.' Color or rar.e of mother. 
17. Age of mother at last birthday, in years. 
18. Birthplace of mother; at least state or 

foreign country, if known. 
19. Occupation of mother. The occupation 

to be reported if engaged in any remunerative 
employment, with the statement of (a) trade, 
profel!Sion, or particular kind of work; (b) 
general nature of industry, business or estab
lishment in which employed (or employer). 

20. Number of children born to this mother, 
including present birth. 

21. Number of children of this mother 
living. 

22. The certificate of attending physician 
or midwife as to attendance at birth, including 
statement of year, month, day (as given in 
Item 7), and hour of birth, and whether tho 
child was born alive or stiIIborn. This certifi
cation shall be signed by the attending pbysi
cian or midwife, with date oC signature and 
address; if there is no physician or midwife in 
attendance, then by the father or mother of 
the child, householder, owner of the premises, 
or manager or superintendent of public or 
private institution where the birth occurred, 
or other competent person, whose duty it shall 
be to notify the local registrar of such birth, 
as required by Section 13 of this act. 

23. Exact date of filing in office oC local regis
trar, attested by his official signature, and 
registered number of birth, as hereinafter 
provided ;" 
Alabama: Code 1907, § 3978 (registers of 
marriages, births, and deaths, "kept in pur
BUance of law or any rule of a church or relig
ious society," are to be presumptive evidence 
of" the facts therein stated," when certified by 
the custodian); § 4886 (probate judge's 
record of mal'l iage licenses issued by him is 
"presumptive evidence of the facts"); § 4887 
(" all p~rsons or religious societies solemnizing 
marriage in virtue of a license or according to 
their peculiar forms must within one month 
thereafter certify the fact in writing to the 
judge of probate, setting forth the names of 
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provisions of the various jurisdictions differ widely in their scope. The Uni
form Vital Statistics Act will in the course of time eliminate uncertainty from 

the pnrtie8 and the time and place of celebra- 1874, Kansas P. R. Co. v. Miller, 2 Colo. 442, 
tion thereof "; the certificate to be record cd 453, 462 (extracts from a German (Jurish 
and a ecrtified copy to be .. presumptive evi- register of baptisms, found in tho deceased's 
dllDce of the fact "); G 4882 (clcrk's or minuto effects, admitted liS statements of family 
kcepe!' ~ record of m'lrriages solemnized by history, under the rule of § 1480, all/e. uppar-
relieif)1I8 ~ity, or a sworn copy, is "presump- ently without regard to the present question) : 
tive evidence of the fllct "); 1876, Beggs to. § 990 (State registrar's certified copy of fI·gis-
State. 65 Ala. 108, 109 (marriage evidenced by ter of birth or death, admissible) ; 
the probate judge's record of a justice of the Columbia (Dist.): Code 1919, § 1296 (record of 
(Jeace's certificate); 1889, Hawes v. State, 88 marriuKe licenses and certificates kl'pt by 
Ala. 37, 69, 7 So. 302 (tbe statute applies to clerk of supreme court; II copy of "any Iicpn~'J 
registers kept out of the State); 1900, Eldridge and certificate of marriage so kept and re-
~. State, 126 Ala. 03,28 So. 680 (certified copy of corded," certified by the clerk under seal, is 
license, with certificate of celebrant, admitted admissible) ; 
under Code U 2846, 2847); 1918, Darrow v. Connecticut: Gen. St. 1887, § 2788 (town 
Darrow, 201 Ala. 477, 78 So. 383 (rival registrar's or officiating person's certificato of 

'widows; a Georgia marriage record in the marriage, to be evidence of the facts stated) ; 
('ourt of ordinary, offered by copy, admitted) ; 1794, Huntly v. Compstock, 2 Root 99 (minis-
St. 1919, No. G5B, p. 909, § 13, sub. 21; ter's record of baptisms, admitted); 1810, 
umending Coc\<, 1907, § 711 (vital statistics; Swift, Eyic\ence, 5 ("Courts have permitted 
State rcgbtrnr's rccord of birth or death, marriages to be evidenced by the certificate of 
udmissible by certified copy, to prove "the the magistrate or ministcr who performed thu 
facts theruin stated ") ; ceremony. On principle, it should be under 
Alll8ka: St. 1913, April 25, c. 35, § 1 (Terri- oath and not by ccrtificate; but we [in Con-
torial registrar of vital statistics, covering necticutl have experienced no inconveniencu 
birth, death and marriage; "all records made from the pmctic<', and it has continued so long 
under the provisions of this Act II to be • prima that)t seems to have become common law ") : 
facie' evidence of "the facts purporting to be 1885, Northrop v. Knowles, 52 Conn. 522, 525 
Het forth therein ") ; (certificate of marriage by a magistrate, re-
Arizona: Rev. St. 1913, Civ. C. {1716 ceived, following "in this jurisdiction from 
(" any certificate of marriage executed in the earliest times the practice II to do so, on 
accordance with the laws of this State, or the proof of genuineness); 1892, Erwin II. English. 
record thereof, or a duly certified copy of such 57 Conn. 562, 19 At!. 238, 61 Conn. 502, 2a 
record II is • prima fllcie' evidence of "the Atl. 753 (marriage cQrtificate of a minister in 
facts stated therein ") ; § 3843 (marriage Ohio, admitted; abstract of a marriage 
ceremony must be witnessed; "and a certifi- register of a Roman Catho\i~ chapel in Ireland, 
cate, evidcnce of such marriage, must be excluded because imperfect); 1902, Murray 
signed by at Icast two such witnesses"); v. Supreme Lodge, 74 Conn. 715, 52 Atl. 722 
§ 4426 (State registrar of vital statistics, (city registrar's record of marriage license, 
certified copy of register of birth or death, marriage certificate, and birth certificate, 
to be ',rima facie' evidence If of the facts admitted, the record being a part olthe statu-
therein stated "); 1920, Ford v. State, 21 tory duty of the officer) ; 
Ariz. 567, 192 Pac. 1117 (bigamy; Mexican Delaware: Rev. St. 1915, § 2171 (religious 
official marriage certificate, admitted); society's register of marriage, birth, death, or 
California: Pol. Code 1872, § 3083 (State burial, admissible); § 805 (record certified 
registrar's record of marriage or birth to be copy of record of birth, marriage, or death, by 
• prima facie' f)vidence of "the facta therein State registrar or county recorder, Brlmissiblo 
stated "); '2984 (same provision apr 'ied to to prove "the facts therein stated "); § 2996 
record of death) ; St. 1905, c. 498,P. C. 269 b (marriage record book of county clerk of the 
(opcn adultery; "a record cd certificaUl of pealle, admissible); St. 1921, c. 182. § J 
marriage or a certified copy thereof. there being (substituting a new § 2996 in Rev. Code; 
no decree of divorce, proves the marriage of a m!lrriage record book kept by county clerk of 
person for the purposcs of this section Of) ; the peace .. shall be a public record .•• and 
St. 1915, p. 575, May 19, § 21 (State registrar shal! be admitted as evidence for the facts 
of vital statistics; certified copy by State or therein contained ") ; 
local registrar of record of birth or death, to be Florida: Rev. G. S. 1919, § 2091 (State 
evidencli .. of the fllcts therein stated Of) ; registrar's certified copy of record of birth or 
1886, People v. Stokes, 71 Cal. 263, 12~Pae. 71 death, to be evidence' .. of the facts therein 
(recorded certificate of marriage, made accord- stated "); § 3936 (the original license and 
ing to law, admitted) ; certificate "shall be filed as evidence of tho 
Colorado: Compo L. 1921, § 5562 (county marriage II with the county judge); § 3937 (if 
recorder'lI book of marriages, admissible); no license or certificate is available, proof by 
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most parts of the field; but that legislation affects only records kept since 
the installation of the uniform system. The different theories (ante, § 1643), 

recorded affidavit is allowable; cited more fully 
7'08/, § 1719) ; 
Georgia: St. 1914, No. 466. p. 157, § 20 (vital 
stat;stic~; State registrar's certified copy of 
record of a birth or death, to be evidence "of 
facts therein stated ") ; 
Hawaii: Rev. L. 1915, § 1140 (record of 
birth, maniage, and death, kept by the board 
of health, admissible to prove "the facts 
therein contained ") ; § 177 (Territorial 
secretary's certificate of Hawaiian birth, or 
any such certificate issued under !,lior law, to 
be evidence "of the facts therein stated ") ; 
§ 2607 (certificates of Hawa;:'ln birth, issued 
by U. S. department of comm,;rce and labor. 
admissible); § 2912 (certificate of maniage, by 
person solemnizing, delivcred to the Partics, to 
be evidence "of the fact of marriage "); St. 
1915, Apr. 6, No. 48, amending Rcv. L. § 1133 
(registrar's record of births "reported later 
than 6 months after the date of said birth,'~ 
not to be admissible" as evidence of nny state
ment made therein "); 1852, Whittit 11. Miller. 
1 Haw. 82 (certificate of marripge, not required 
by law to be given, held not admiflSiblc, in 
erim. con., to evidence a domestic marriage; 
otherwise of the marripge registry or a COpy of 
it); 1896, Republic 11. Waipa, 10 Haw. 442 
(marriage record of a Roman Catholic Church 
in Maui, admitted, being required by law to be 
kept; marriage certificate of the same priest, 
not decided) ; 1905, Kapiolani Estllte 11. Thurs
ton, 16 Haw. 471 (a" hoek of marriage records," 
kept by a minister, recording marriages among 
his parishioners, admitted); 1906, Godfrey 11. 

Rowland, 17 Haw. 577, 581 (baptismal record 
by a clergyman in Australia, admitted); 
1920, Akona •. Kalnai, 25 Haw. 392 (eject
ment; marriage record book of the Catholic 
Church at Halawa, reqnired by R. L. 1915, 
§ 2912, to be kept, admitted) ; 
JdaIw: Comp. St. 1919, § 4617 (county record
er's "books of marriages" to be "evidence in 
all courts"); i 1644 (certified copy of record of 
birth or death by department of public welfare 
to be evidence" of the facts therein stated ") ; 
§ 4608 (" original certiftcate and record of mar
riage made by the judge, justice, or minister, as 
prescribed in this chapter," and the county 
recorder's record on certified copy thereof, 
admissible as "presumption e\idence of the 
fact of sueh m&rriage ") ; 
Illinoi&: Rev. St. 1874. C. 89, § 12 (county 
clerk's registry of a certificate of marriage by 
the celebrant, or "such certificate or a copy of 
the same," admissible "as evidence of the 
marriage of the parties as therein stated ") ; 
St. 1915, June 22, p. 660, § 20 (vital statistics; 
copy of record of "a birth, stillbirth, or death, 
when properly certified to by the State board of 
health or the local registrar or tho county 
clerk, shall be 'prima facie' evidence. •• of 

tho facts therein stated "}; 1840, Jackson v. 
People, 3 Ill. 231 (marriage license and certifi
cate of domestic justice of the peace, proved by 
certified copy, admitted); 1886, Tucker v. 
People, 117 Ill. 91, 7 N. E. 51 (marriage 
register, admissible only when kept under 
statutory duty); 1887, Tucker 1>. Peoplc, 122 
Ill. 583, 592, 13 N. E. 809 (like Jackson v. 
People, under statute); 1901, Howard T. 

Illinois T. & S. Bank, 189 Ill. 568, 1)9 N. E. 
1106 (physician's return of birth, made under 
statute, receivable; hero cxcluded because it 
was impeached by both parties as knowingly 
falsified by the maker); 1904, Sokel tl. People 
212 Ill. 238, 72 N. E. 382 (marriage record of 
N. Y. City health department, not nhown to be 
official, excluded; but a marriage contract 
purporting to be hy the law of Moses was ad
mitted); 1904, Murphy l>. People, 213 Ill. 154, 
72 N. E. 779 (N. Y. Catholic church register 
excluded because the priest's handwritiIlg w!iS 
not proved) ; 
Indiana: Burns' Ann. St. 1914, § 75(16 (State 
board of health's record of birth or death, by 
secretary's certified copy, to be evidence .. of 
the facts therein stated "); § 8374 (marriage 
certificate rccorded with county clerk; the 
"record, or a copy thereof," Ildmissible); 
Iowa: Code 18(17, § 3146, Compo Code, § 6590 
(court clerk's re~ster of marriages, not ex
pressly declared admissible; this provision 
~-upersedes Code 1873, § 2197, under Which 
some ensuing cases were decidcd) ; Compo Codc, 
§ 1373 (State registrar of vital statistics; his 
certified copy of "the record of a. birth or 
death," to be 'prima facie' evidence); St. 1921, 
C. 222, § 21 (State registrar of vital statistics; 
his certified copy of a record of birth or d('ath 
to be 'prima facie' e,,-idence .. of the facts 
tbcrein stated ") ; 1862, Niles fl. Sprague, 13 la. 
198 (certified copy, by an Ohio clerk, of his 
reoord-memorandum, and not of the recorded 
certifieate of marriage itself, excluded); 1866, 
VerholC ~. Van Houwenlengen, 21 Ia. 429, 430 
(marriage register, received under statute); 
State 11. Matlock, 70 la. 229. 30 N. W. 495 
(county marriage record, sdmitted under 
statute); 1903, Casley ll. Mitchel!, 121 Ia. !l6. 
96 N. W. 725 (parish register of St. Just. 
Cornwall, kept hy the vicar. as requ~red by 
law, admitted) ; 
Ka7t8a8: Gen. St. 1915, § 7281 ("When by 
ordinance or custom of any religious society or 
congregation in this State a record ia required 
to be kept of marriages, births, baptisms, 
deaths, or interments," rrueh register is ad
missible) ; § 10167 (registration of vital 
statistics; State registrar's certified copy of 
record of birth or death. to be evidencc of "thc 
facts stilted therein "); § 6143 (State regis
trar's certified copy of marriage records. 
adm;flSible); A 6152, St., 1867. o. 84 ("the 
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§ 1644 EXCEPTIONS TO THE HEARSAY RULE [CHAP. LIV 

considered together with the rulings and statutes in each jurisdiction, will 
perhaps suffice to unravel the law in a given jurisdiction of the United States. 

books of record of marriage licenses issued." local registrar or other custodian of vital 
kept by the county probate judges. "shall be statistics records; certified copy of record of 
evidence in ull courts "); 1905. State ~. Miller. birth or death. to be • prima facie' evidence. 
71 Kan. 200, SO l'ac. 51 (copy of a RUBBian "of the facts therein recited "); St. 1918. 
parish record. cxduded. because not shown to July 11, No. 257. § 21 (vital statistics. copy of 
\)(' official) ; the record of a birth or death, certified by tho 
Kentucky: Stats. 1915. § 2062 n. par. 21 State or local registrar or his deputy. of parish 
(,-ital statistics; State registrar's certified of Orleans and city of New Orleans. to bo 
copy of record of birth. sickness. or death. to be • prima facie' evidence "of the facts therein 
e\'idenceor"thc facts therein stated "); § 1638 statl'd ") ; 1881. Hebert's Succession. 33 La. An. 
(certified copy of "any register of births and 1099. 1105 (marriage register kept by law. ad-
marriages" in any "State, nation. province. mitted); 1896, Justus' Succession. 48 Ln. 
colony. city or town, out of the United States," An. 1096. 20 So. 680 (Gel'man official parish 
"if the same shall have been registered in due register. admitted); 1920, State v. Bischoff, 
form according to the laws of such sovereigmy, " 146 La. 748. 84 So. 41 (bigamy; certified copy 
is admissible); St. 1916, Mar. 18. p. 162. Stats. of county clerk's record of marriage in Texas. 
1915. § 4526 c-6 (age for school attendance; admitted); compare also the citations ante. 
"a passport. a duly attested transcript or the § 1336, as to the cOIIClu8ivcnes8 of the register 
certificate of birth or baptism. a certified copy of civil status; 
under oath of a record in the family Bible or Maine: Rev. St. 1916, c. 64. § 12 (record of 
other religious record. showing the date and marriage. in town c1erk's office. admissible by 
place of birth of such child. shall be produced copy by town clerk, "as evidence of the fact of 
as evidence"; if not available, "the record of marriage"; State secretary's license to solemn-
the age stated in the first enrollment to be ize marriages, admissible. or provable by eerti-
fOl'med shall be considered as evidence thereof; fied copy); § 15 (copy of record of marriage, 
if there be no school enrollment showing such attested or sworn to by justice of the peace. 
fact. other evidence as to the age of such child commissioned minister. or town clerk. ad-
shall be considered"; it is fortunate that so missible to prove "the fact of marriage"); 
crude a type of legislative drafting does not ,37 (town clerk's record of any birth, marriage, 
appear to have been followed in other States) ; or death. or a duly certified copy. admissible 
St. 1921, Mar. 23, c. 76. amending Carroll's as evidence of "such birth. marriage or death") : 
Ky.8tats.1900. § 6062 a (quinquennial index of 1824. Sumner v. Sebec, 3 Greenl. 225 (town 
births and deaths. published by the State clerk's record of births. etc .• admitted); 1829. 
board of health; "the infollnation contained Damon's Case, 6 Green!. 148. 149 (certified 
•.. shall .•• be accepted as 'prima facie' copy of justice's recorded certificate of mar-
evidence of facts"); 1892, Faustre v. Com .• 92 riage. admitted); 1830. Wedgwood's Case. 8 
Ky. 34, 17 S. W. 189 (register of marriages by Green!. 75 (same as Sumner v. Sebec); 1841. 
registrar of an Ontario town, not admitted. for Jones v. Joncs. 18 Me. 308 (justice certificate, 
lack o' evidence that the marriage "was admitted); 1921. Reed v. Stevens. 120 Me. 290. 
registered in due form according to the laws of 113 A. H. 712 (crim. oon .• to prove the marriage 
that BOvereignty"; the certificate of the officer a document was offered purporting to be a 
reciting the Ontario law not being sufficient; certificate of marriage, naming the parties and 
unsound); 1912. Apkins v. Com. 148 Ky. 662. celebrant. and ending, "State of New Hamp-
147 S. W. 376 (bigamy; record of marriages shire. I hereby certify that the above marriage 
in Illinois. proved by the deputy county cl'?rk record is correct to the best of my knowl-
on the atand. admitted); 1912. Royal Neigh- edge and belief. Fred E. Quimby. clerk of 
bors v. Hayes, 150 Ky. 626. 150 S. W. 845 Dover, N. H. [Seal)"; held (1) that t.he Maine 
(Irish parish priest's baptismal reeord. dated statute making such records and copies ad-
lR44. not admittp.d under Stats. § 1638; it is missible did not apply to records out of the 
odd that it was not ruled in on the principle of Staw; see ante. § 1633; (2) that the document 
§ 1523. ante) ; did not satisfy the Federal statute; see pas!. 
Loui4iana: Rev. Civ. C. 1920. § 193 (filiation § 1680; (3) that no other mode of validation 
of legitimate children, provable .. by a trans- was satisfied; the opinion candidly admits 
cript from the register of birth or baptism. that" this decision may seem in ·these liberal 
kept agreeable to law or to the usages of the days to be ultratechnical", which it assuredly 
country"); §§ 194-196 (quoted ante. § 1606) is, i. e. it sets up an artificial formula for 
St. 1877. ex. sess., No. 80, § 12 (registration of perforlDance by the plaintiff on the pretezt of 
marriage in deputy recorder's office of State establishing truth. instead of asking whether 
board of health in parish of New Orleans; the fact was really disputed at all); 1921. 
certificate of marriage celebrated prior to Smith v. Heine S. B. C .• 119 Me. 552, 112 Atl. 
date of act and recorded here. provable by 616 (widow's claim (or compcnsation: cer-
certified cOpy); St. 1914. No. 50, § 4 (State or tificate of marriage purporting to be made by 
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In general, the courts do not show sufficient liberality in recognizing such 
records. 

J. M., justice, in Pennsylvania, held ad- 1922, Taylor v. Whittier, Mass. ,13-1 
missible "withont authentication ") ; N. E. 346 (probate of a will; a birth certificate 
Maryland: Ann. Code H114. Art. 62. § 9 not described. admitted) ; 
(certified copy of recorded marriage license and Michigan: Compo L. 1915. § 5607 (register or 
certificate, under hand of clerk of circuit or certificate of death, authorized by law, ad-
common pleas court. and seal of court. ad- missible); § 11375 (county clerk's record of 
missible); Art. 43, § 18 (State registrar marriage. or minister's or justice's lawful 
of vital statistics; certified copy of record of certificate of marriage, admissible); § 5621 
birth or death, to be • prima facie' evidence "of (State secretary's certified copy of record of 
the facts therein stated "); 1879, Weaver V. birth. to be evidence "of the facts therein 
Leiman, 52 Md. 709, 720 (entries of baptism stated"); § 11738 (St. 1915. "affida~;ts as to 
and marriage in a Lutheran church in Balti- the birth, marriage, death, name. residence, 
more, admitted as regular entries receh'able identity, and relationship of parties named in 
after the entran.t's death; here the clergyman deeda, wills, mortgages, and other instru-
was alive, but by agreement his calling was ments affecting real estate," recorded with the 
dispensed l\;th) ; register of deeds, admissible in all proceedings 
Massachusetts: Gen. L. 1920, C. 207, § 45 affectinr; such renl estate); § 12530 ("the 
(record of marriage kept by law by the person originai certificates nnd records of marriage 
solemnizing, or by a city or town clerk or made by the minister, justice, or other persoll 
registrar, or a certified copy thereof, admissi- authorized to solemnize marriages." admiS:li-
ble) ; C. 20i, § 46 (record or certificate of U. S. ble, also the county clerk's certified copy, as 
consul or diplomatic agent. admissible to "presumptive e\'idence of the fact of such 
prove a marriage solemnized by him); e. 46, marriage "); § 12531 (county clerk's record 
§ 19 (town clerk's record relative to a birth, or certified copy of license to marry, ad-
marriage, or death, shall be evidence of the missiblel; St. 1921. :\0. 1iO. p. 3-19 (powers of 
facts recorded; certificate thereof, by himself State secretary as to gidng certificates of 
or assistant, admissible); 1810, Milford V. birth. etc., transferred to t he State com mis-
Worcester, 7 Mass. 48, 56, semble (recorded sioner of health); 1858, People v. Lambert, 5 
certificate of marriage as required by statute, Mich. 3tH (.:xc\uding II marriage certificate 
admissible); 1813, Com. r. Norcross, 9 Mass. made by a clergyman ill Xew Jersey); 1875. 
493 (town record of marriages, admitted under Hutchins V. Kimmell. 31 :\1ich. 126, 129 
statute); 1814, Ellis V. Ellis, 11 Mass. 92 (entry in a register of marriage in a Lutheran 
(certificate of marriage not sufficient on charge church in Germany, admitted); 188:?, People 
of adultery; on the prindple of § 2085. v. Broughton, 49 Mich. 339. 13 N. W. 621 
post); 1818. Com. V. Littlejohn, 15 Mass. 163 (" a recorded marriage certificate." admitted 
(obscure; similar to the preceding ca~e); 1848, to prove marriage); 1886. Durfee V. Abbott. 
Com. V. Morris, 1 Cush. 391 (adultery; a 61 Mich. 4il. 4i5. 28 X. W. 521 (records of 
"certificate, purporting to be a marriage baptism of a German Lutheran church in 
certificate made by a clergyman of another Detroit, admitted; obj('ction being not pro-
State," excluded because not authenticated) ; perly taken); 1887, Hunt v. Chosen Friends. 
1918, He Derinza, 229 Mass. 435, 118 N. E. 6-1 ;\lich. Gil. 31 N. W. 576 (sworn copy of 
942 (death of an alien employee; purporting entry in a parish record of a Catholic church 
copies of certificates of marriage in Itnly, not in Ontario. admitted to prO\'e baptism; 
receh'ed on the facts; the opinion critically quoted supra); 189-1. Tessman ll. United 
points out the several defects, but proceeds Friends, 103 Mich. 185, 188. 61 N. W. 261 
"it is not necessary to decide just what (certificate of baptism and certificate of 
fOlIIlalities would have been required to render marriage. from Prussia, signed by the parish 
them competent evidence"; this was an un- priest. and certifying the facts "upon the 
sound and reprehensible attitude; first. be- basis of the registry"; the register or .. the 
cause scientifically the court could not possibly actual contents," if proved by copy, said to 
have criticized the offer without having some be admissible, but the certificate of contents 
definite standard by which to criticize. and excluded, on the principle of § 1678. post); 
this standard could have been revealed 1896, People V. Isham. 109 Mich. 72, 67 N. W. 
instead of being kept secret; secondly, sound 819 (Baptist minister's certificate, admitted; 
judicial administration permits and requires a explaining away People v. Lambert); 1896, 
Supreme Court to instruct the bar how to People V. Imes. 110 Mich. 250, G8 N. W. 157 
practice correctly and not merely to penalize (domestic certificate admissible, but not a 
them for an error; this would-be Jovian foreign one); 1897, Mead V. Randall, 111 
aloofness "we arc not called upon now to Mich. 268, 69 N. W. 50G (marriage certifi-
decide," etc., is misguided. for even ,Jove cate. and record, admitted under statute); 
himeclf descended in time of need from 1906, Krapp V. Metrop. L. Ins. Co., 143 Mich. 
Olympus to interfere actively among men); 369, 106 N. W. 1107 (certain certificates of 
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§ 1645. Berne: Certificates of Birth, 
certificates in general (post, § 16i4) no 

or Death. 
implied authority 

For admittinJt 
or office seems 

death lind cause of death, admitted under 
Compo L. § 4611, 8upra); 1920. Boyco n. 
McKenna, 211 Mich. 204, 178 N. W. 701 
(annulment; record of Catholic marriage in 
Ireland, admitted by certified COpy) ; 
Minnuota: Gen. St. W13, § 8458 (certificates 
and records of marriage, made as prescribed hy 
law, admissible to prove marriage); § 8431 
(official record of de/lth of a joint tenant or 
person on whose life any title is limited, to be 
evidence of "the death of such person and the 
t~rmination of such joint tenancy," or other 
estat~, when recorded by certifieu copy in the 
county registry of deeds); § 4661 (vital 
statistics; State or local reitistrar's certified 
copy of record of "any birth or death recorded 
under the provisions of this Act" to be evi
dence of "the facts therein stated ") ; 
MU3u8ippi: Code 1906, § 1966, Hem. § 1626 
(certificato of marriage, "signed and tran~
mitt~d to the circuit clerk of the proper county 
by the person, officer, or clerk of the religious 
society celebrating the same," admissible); 
§ 1954, Hem. § 1614 (for('ign registers; quoted 
po&!, § 1680); § 3246, Hem. ~ 2553 (exempli
fication of marriage certificaw rt'Corded by 
clerk issuing license, to be .. c\;dence of the 
marriage "); St. 1IH2, C. 14.9, p. 158, Ma,/,. 11, 
§ 5, Hem. § 4872 (\;tal statistics: State 
registrar's certified copy of record of birth, 
sickness. or death, to Uc evidence of "the 
facts therein stated ") : 
Mi..'8ouri: Re\·. St. 1919, § 5352 (" When 
by th2 ordinance or custom of any religious 
society or congregation in this State a regis-
ter is required to be kept of marriages, birth~, 
baptisms, deaths, or interments, such register 
shall be admitted as e\;dence "); § 5392 (re
corders' books of marriages kept according to 
law. admissible): § 5393 (recorded marriage 
contracts, admissible): § 5816 (vital statistics; 
State registrar's certified copy of record of 
"any birth or death registered under the 
provisions of this article" to be e\idence of 
"the facts therein stilted "): § 7307 (certifi
cate of marriage by the person solemnizing, 
stating names, residence, and date, admissible 
to prove" the facts tberein stawd "): § 106B 
(lost marriage record: recorded affida\its of 
eye witnesses may be admitted): § 10617 
(celebrant's recorded certificate of marriage, 
made to take the place of a destroyed marriage 
record, admiasible): 1852, Childress n. Cutter, 
16 Mo. 24, 31, 46 (ordinary church-regiswr of 
marriage6 in Louisiana. not kept by law, 
excluded): 1871, Morrissey V. Wiggins Ferry 
Co., 41 Mo. 521 (register of baptism kept by 
church rule in a Catholic church in New York 
excluded, because in this country "all church 
registers are unauthentic and are not regarded 
1\11 pUblic documents": the Missouri statute 
held not to apply to foreign registers); 1905. 

Collins n. German-Arnel'. M. L. Ass'n, 112 Mo. 
App. 209, 86 S. W. 891 (certain Roman 
Catholic registers in Ireland, depo~d to be 
admissible by Irish law, reccived; Childress~. 
Cuttcr and Morrisscy v. W. F. Co. are pre
sumably but not cxpressly overruled: the 
opinion makes an extraordinarily confusing 
mixture of the Exceptions for pedigree state
mcnts, shop-books, and public documents, 
and is calculated to discourage any further 
scientific study of the Hear5llY rule in this 
State): 1915, State n. Hamilton, 263 Mo. 294, 
172 S. W. 593 (l\Iissouri Baptist Orphan's 
Home register of births, kept by ordinance of 
the society, admitted under Rev. St. 1909, 
§ 6297, R. S. 1899, § 3101, ~upra: the exwnt 
of either the hopelell5 ignorance or effrontery 
of counsel nmmdays on points of Evidence 
may be judged from the circumstance that the 
brief in this case, contending that the ad
miesion Willi erroneous, cited Childrel5!! •. 
Cutter and Morrissey V. Ferry Co., 8upra, in 
the face of the above statut~) : 
Montana: Rev. C. 1921, § 5720 ("the original 
certificate of I11arriagc," as prescribed in the 
Code, nnd the distrid court clerk's record or 
his ccrtirled copy, to be "presumptive evidence 
of such maniage"); 1914, State t'. Vinn, 
50 Mont. 27, 144 Pac. 773 (statutory rape: 
county school census, required by law to be 
kept, admitted to prove the age of the girl): 
N ebra~ka: Rev. St. 1922, § 1504 (" certificate 
and record of marriage made by the minister, 
officer, or person, as prescribcd in this chapter," 
admissible: probate judge's record of marriages, 
admissible): § 1562 (county judge's record of 
Indian agent's record of Indian marriages. 
admissible) ; 
Nr:cada: Rev. L. 1912, § 2340 (county clerk's 
certificate and record of marriage, made as 
prescribed in statute, admisaible to prove 
marriage): § 2350 (" original ccrtificate Bnd 
record" made by pereon solemnizing and 
recorded, and ~he county recorder's record 
thereof or his certified copy, to be presumptive 
evidence): § 2971 (vital statistics: secretary 
of the State board of health's certified copy of 
the record of birth or death, to be evidence 
"of the facts therein stated ") ; • 
New Hamp3hirc: Pub. St. 1891, C. 173, § 10, 
C. 174, § 14 (town-clerk's record of birth, 
marriage, or death, admissible): C. 174. § 14 
(duly officiating person's certificate of marriage, 
admissible); 1838, State V. Wallace, 9 N. H. 
515 (towlI-clerk's record of marriage, adlllitted; 
.. the I,egislature, in requiring marriages to be 
recorded by the town-clerk, intended the 
record sbould be Ilvidence of the fact ") ; 
New Jers,:y: Compo St. 1910, E\'idence if 28. 
29 (return of death, marriage, or birth, by a 
.. physician, clergyman, or other pef8on," 
according to law, I>dmissible); Gen. St. 1896, 
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to have been recognized at common law; certificates "differing remarkably 
in this respect from registers. It might therefore be assumed that, in the 

Birth D. 4: V. S. I 18 (records of marriages, certificate of baptism duly authenticated by 
birth., and deaths. kept heretofore and prior to the person in charge of such register, or who 
St. Feb. 15, by the Secretary of St8te, administered said baptism, and also a. tranl!-
made .. to prove the facta therein cript of the record of birth recorded in a.ny 

"; as also a copy certified by the bureau of vital statistica or b.Jard of health, 
medical superintendent of the State bureau of duly a.uthentica.ted by ita secretary or under 
vitalstatistica); Birth D . .t V. S. 110 (certified ita seal. and the entries made in a. family 
copy of certificate of birth or death, by medica.l Bible, shall also be <;ompetent evidence upon 
superintendent of State bureau of vital statis- the question of the age "); C. P. A. 1920, § 372 
tiC8, to be admissible" to prove the facts therein (minister's or magistrate's certificate of 
contained "); Marriages, I 15, St. 1912, c. 199, marriage within the State, or municipal clerk's 
p. 306, I 15 (vital statistics; certified copy entry of maltiage. admissible); St. 1913, c. 619 
by medical superintendent of State bureau of (amending ConllOl. L. c. 45. Public Health, by 
Thai statistics, of original .. certificate of illl!erting a new § 391; State commissioner of 
marriage, marriage license, and consent to the health's certified copy of record of birth or 
marriage of minors," to be evidence .. of the death, to be evidence .. of the facts therein 
facta therein contained "); Labor § 19 (viola- stated "); 1818, Jackson v. Boneham, 15 Johns. 
tion of child labor laws; oopy of baptismal 226 (toWII records of births, etc., admitted); 
record, certified by custodian, admissible, on 1825, Jackson 1'. King. 5 Cow. 238, 241 (church 
certain conditions); St. 1920, Apr. 6, c. 99, § 29 register of baptisms, etc., admitted); 1918, 
(State registrar of vital statistics; his certified People 1'. Todoro, 224 N. Y. 129, 120 N. E. 135 
copy of record of "a birth or death," to be (rape under age: a purporting transcript of 
'prima facio' evidence); 1896, Royal Society official record of birth from Italy, excluded, on 
oj Good Fellows 1'. M~Dona1d, 59 N. J. L. the pettiest technical grounds): 1921, Grills 
248, 35 Atl. 1061, semble (Irish parish·register v. ShClman-8talter Co., Sup. App. Div. 186 
excluded, because not shown to be kept by N. Y. Suppl. 810 (employee's dependents; 
law: opinion not clear as to the principle certain birth-certificate. etc., from Italy, held 
adoptcd): 1902, Hancock v. Supreme Council, not sufficiently authenticated under C. C. P. 
67 N. J. L. 614, 52 Atl. 301 (entry of baptism U 952, 953. 956; unsound); 
in & Catholic parish-register of Ireland, ad- North Carolina: Con. St. 1919, § 7111 (record 
mitted): 1907, Sparks ~. Ross, 72 N. J. Eq. of birth or death, under State registration 
762, 65 At!. 977 (8 certain marriage record from system: copy" properly certified by the State 
a county clerk's office: its standing doubted on registrar, admissible as evidence "of the facta 
the facts): 1918, Schaffer v. Krestoonikow, 88 stated therein"); 1819, Jacock v. Gilliams, 3 
N. J. Eq. 523, 103 At\. 913 (a purporting Murph. 52 (register of births, etc., kept by 
parish record of baptism from Russia, under law, admitted); 1891, State v. Davis, 109 N. C. 
U. S. consular attestation irom Odessa, and 780, 783, 14 S. E. 55 (justice's license and cer-
with testimony from a Russian lawyer tificate. admitted); 1897, State D. Melton, 120 
attachoo to the Russian consulate in Ne?' York N. C. 591, 26 S. E. 933 (county rerord-book 
rejected, on various grounds as to the in- of marriages, with filed justice's certificate, 
sufficiency of proof of custodianship of record admitted) : 
snd insufficieney of authentication; the full North Dakota: Compo L. 1913, § 4367 (record 
tems of the document and the opinion must books of marriage lic~nses and certificates, 
be consulted for details: the opinion is one kept by county judge, admissible); § 454 
of those that sadden the practical mind witb (vital statistics: State registrar's certified 
obstructive logical niceties: if our la",' of copy of rerord of a birth or death, to be 
Evidence, after a century of development in evidence" of the facts therein stated ") : 
precedent and statute, roolly could provide no Ohio: Gen. Code Ann. 1921, § 231 (record of 
better rule of proof than this, it would deserve birth or death in office of State registrar of 
to be discarded) : vital statistics. by certified copy, to be e\';dence 
New Mezico: Annot. St. 1915, § 2186 (" all of "the facta therein stated "): 1827, Richmond 
church records," proved genuine as ancient V. Patterson, 3 Oh. 370 (town record of mar-
documenta under the rule of § 2137. poat, rieges, etc .. kept by law, admissible); 1867, 
receivable to show date of birth. baptism, Stanglein D. State, 17 Oh. St. 453, 463 (record of 

or death) ; foreign marriages, not shown to be kept by 
New : Cons. L. 1909, Domestic Rei. § 23 I~w, exciuded) ; 
(record of marriage, "including the license Okla1wma: Compo St. 1921, § 646 (record of 
and certificate," provable by county clerk's "marriages, births, baptisms. deaths, or 
certified copy): Penal § 817 (age of child: intel'ments," required .. by ordinance or custom 
.' a copy of the record of baptism of any child of any religious society or congregation in 
in any parish register. or regist~r kept in a this Territory" to be kept, admissible); t 7498 
church, or by a clergyman thereof, or a (certified copy by C'.ounty judge, under official 
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absence of an express statutory duty to give a certificate of marriage, the 
certificate of the celebrant of a marriage, even though he were an 

signature and seal, of marriage record kept by riage. are public official books; certified copy 
him "shall be received as evidence ") ; by the parish priest as custodian is admissi
Ore(Jon: Laws 1920. § 8507 (vital statistics; ble); 1908. U. S. v. Arceo. 11 P. I. 530, 536 
certified ("opy of record of any birth or death. (bigamy; similar certificates admitted. to prove 
by State registrar or county clerk. to be a marriage in 1897); 1909. U. S. v. Ibanez. 
evidence of "the facts therein stated "); 1898. 13 P. I. 686 (bigamy; similar certificates 
State 1>. Isenhart. 32 Or. 170. 52 Pac. 569 admitted to prove a marriage in 1893): 
(certificate required by law. but not expressly 1912. Adriano v. De Jesus. 23 P. I. 350 (baptie
made evidence. admissible); mal certificates of Bulucan. issued "during the 
Pen7l8ylvania: St. 1700. Dig. 1920. § 10349. former BOvereignty." admissible); 1915. U. S. 
Evidence (registry kept by any religious v. Evangelista. 29 P. I. 215 (bigamy; church 
society. of marriage. birth. or death within the registrars of birth. marriage and death. since 
province. receivable); St. 1837, Mar. 31. § 20. Gen. O. 68 and Act No. 190. are private 
Dig. § 10351. Evidence (registry of burials of writings, and must be evidenced as such under 
any religious society or corporate town in C. C. P. § 324. quoted allte. § 1290) ; 
places out of the United States •. prima~acic' Porto Rico: Rev. St. & C. 19B. §§ 3223-3225 
evidence of the death and the time of interment (quoted post. § 2085); §§ 3389. 3390 (register 
of the person): St. 1838. Mar. Ii, § 5. Dig. of civil status; quoted ante. § 1336); the 
§§ 10353. 10354. Evidence (registry of baptism judicial deci~ions nre placed allte. § 13:36. where 
or marriage by a domestic bishop. receivable' the question of the conclusiveMss of the 
as if made by the clergyman of the church) ; register of civil status is considered; 
St. 1885. June 23. § 6. Dig. § 14560 (certified Rhode Island: Gen. L. 1919. c. 121. § 16 
copy of record of marriage license and certificate (municipal c1erk's record of marriage, birth. 
by clerk of orphans' court under court seal. or death, admissible); 1902. Hhode Island 
admissible); St. 1915. June 7. § 21. Dig. § 9005 H. T. Co. v. Thorndike. 24 R. I. 105. 52 Atl. 
(State registrar of vital statistics takes over all 873 (Euglish marriage cHtificate and birth 
records formerly required to be kept by boards register. admitted) ; 
of health ete.: his certified copy of "the record South Carolina: Ch·. C.1922. § 5747 (marriage 
of a birth. death. or marriage." to be 'prima certificate. or a copy. signed by celebrant. and 
facie' evidence of .. the !acts therein stated ") ; certified by the clerk of court or judge of 
1759. Hyam v. Edwards. 1 DaB. 2 (birth- probate. to be evidence "of the contract of 
and-death register of Quakers in England. marriage between the parties therein named ") ; 
received to show pedigree); 1814. Stoever v. South Dakota: Rev. C. 1919. § 9913 (certified 
Whitman. 6 Binn. 416 (registry of German Re- copies of "any certificate or record" in the 
formed Congregation at Easton. Pa .• admitted office of the State superintendent of vital 
to prove death. under St. 1700; the Court statistics. to be evidence); § 127 (clerk of 
saying. "This act is in conformity to the court's" entry in the marriage register. or a 
principles of the common law"); 1823. Kings- duly certified copy thereof." to be evidence 
ton v. Lesley. 10 S. &: R. 383. 387 (parish- "of the marriage and of the facts therein con
register of marriages. ete .• kept by the rector, tained "): 1910. State v. Walsh. 25 S. D. 30. 
from the Barbadoes. admitted); 1843. Clark 125 N. W. 295 (original certificate required by 
v. Trinity Church. 5 W. & S. 600 (minister's law. admitted. although eiv. C. § 55 mentions 
record of baptisms. admissible under statute) ; only the record or a copy as admissible; the 
1875. American Life Ins. Co. v. Rosenagle. 77 opinion does not discuss the principle) ; 
Pa. 507. 515 (register of birtbs. etc .• kept Tennll8aee: Shannon's Code 1916. § 3118a38 
p.ccording to law by a parson in Germany. re- (~-ital statistics; State registrar's certified 
ceived); 1884. Sitler 1>. Gahr. 105 Pa. 577. 600 copy of record of birth or death shall be evi
(register of domestic EVangelical Lutheran dence" of the facts therein stated "); 1846. 
church. admitted to show death and burial); Rice v. State. 7 Humph. 14 (county court 
1901. 'lung's Estate. 199 Pa. 35, 48 At!. 692 marriage license and return. admitted under 
(" a certificate of inheritance." by the judge of statute); 1904. Murray v. Supreme Hive. 112 
a court in the Grand Duchy of Oppenheim. Tenn. 664. 80 S. W. 827 (records of a board of 
admitted; approving Hyam v. Edwards) ; health. admitted to show age) : 
Philippine 181. Civ. C. §§ 53-55 (register of Te:r;a.s; Rev. P. C. 1911. § 491 (adultery; 
civil status; like P. R. Rev. St. & C. §§ 3389. marriage may be proved by the "production 
3390, quoted ante. § 1336); to the following of the original marriage license and return 
citations should be added those collected thereon. or a certified copy thereof"); 1846. 
ante. § 1336 (conclusiveness of registers); Smith v. Smith. 1 Tex. 621. 625 (record-certifi-
1906. U. S. t .. Orosa. 7 P. 1.247.250 (bigamy; eate from Missouri. not admitted without a 
canonical certificates of marriage recorded in showing as to its legal sanction in that State) ; 
parochial books prior to Dec. 18. 1899. the 1907. Burton v. State. 51 Tex. Cr. 196. 101 
date of Gen. Orders No. 68 concerning mar- S. W. 226 (bigamy; ruleo! § 2085, poet. applied 
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ecclesiastical officer, would be inadmissible. Such seems to have been the 
common law. 

But in order to interpret the rulings aright, the distinction between a 
certificate proper and certain other things must be kept in mind. (1) A 
bUhop's certificate of marriage or divorce is sometimes mentioned in the older 
books. This, however, was not regarded as a form of evidence, but as judg
ment under another mode of trial. The ecclesiastical officer.; in former times 
had jurisdiction to try matters matrimonial and testamentary (post, § 2250); 

to a recorded marriage certificate); 1918, 
Ford 17. State, 82 Tex. Cr. 639, 200 S. W. 841 
(assault to rape under age; "register of the 
birth and baptism of the girl in St. Joseph's 
church in Oklahoma," admitted) ; 
Utah: Compo L. 1917, § 5058 (certified copy 
of the State registrar's "record of a birth or 
death" shall be 'prima facie' evidence "of 
the facts therein stated "); 1IH2, State 11. 
Springer, 40 Utah 471, 121 Pac. 976 (adultery; 
certified copy of the marriage record, admissible, 
",ithout noting any of the above distinctions) ; 
Vel'lllOnt: Gen. L. 1917, § 3798 (marriage 
record made by person required at time of 
marriage to make and keep record; copy cer
tified by him or by town or county clerk or 
State secretary if custodian, admissible); 
St. 1919, Mar. 27, No. 72 ("record of a birth, 
death, or marriage in another State or foreign 
country," provable by cr-rtified copy under oath 
by legal custodian, reciting that .. the la'iVa of 
such State or foreign country require such 
birth, death, or marriage to be recorded ") ; 
1878, State 11. Colby, 51 Vt. 291, 295 (town 
clerk's record, not made in accordance with the 
statute's terms, excluded; original marriage 
" c-erti ncatc," returned by the minister to the 
town cieri., ,enable, admissible, if duly authen
ticated); 1879, State 11. Potter, 62 Vt. 33, 38 
(town clerk's record, admitted as properly 
made) ; 
Virginia: Code 1919, § 5098 (books of clerk 
of count;).· and corporation court, registering 
marriages, births, and deaths, admissible to 
prove "the facts therein set forth "); § 1580 
(State registrar of vital statistics; certified 
copy of record of "any birth or death," to be 
evidence .. of the facts therein stated ") ; 
§ 6207 (registers of birth and marriage without 
the U. S.; quoted poa!, § 1676); 1838, Moore 11. 
Com., 9 Leigh 639,642 (county court's records 
of marriage returns, admitted under statute) ; 
Washington: R. & B. Code 1909, § 5442 
(vital statistics; State registrar's certified copy 
of record of birth or death, to be evidence 
"of the facts therein certified "); § 2163 
(" A recorded certificate 'If marriage, or a 
certified copy thereof, there being no decree of 
divorce, proves the marriage of a person" 
for incest, adultery, or bigamy) ; 
West Virginia: Code 1914, c. 63, § 21 (county 
court clerk's books of registry of marriages, 
births, and deaths, to be , .. prima facio' evi-

dence of the fact.'! therein set forth in all 
cases "); c. 130 .. § 21 (" register of births and 
marriages in any place out of the U. S., .. 
pro\'able by certified copy, authenticated as 
in § 1680, post); St. 1921, c. 137, § 20 (State 
registrar of ~ital statistics; his certified copy 
of rccord of a birth or death to be 'prima facio' 
e\idence of "the facts therein stated ") ; 
1887, Blair 11. Sayre, 29 W. Va. 60S, 2 S. E. 97 
(ejectment; co'mty clerk's cf)rtified copies ofla 
record of man iage and a record of birthll in 
West Virginia, admitted under the statute): 
Wi$co1l8in: Stats. 191!}, § 4160 (record of 
m:lll iage, birth, or death, kept in the office of 
the register of deeds or of the Secretary of 
State, pursuant to statute, admissible; "any 
church, parish, or baptismal record, and any 
record of a physician or a person authorized 
to solemnize marriages, in which reco~ are 
preserved the facts relating to any birth, 
marriage, or death, including the names of the 
persons, dates, places, and other mat.crial 
facts," are admissible to prove such facts; 
"but such record must be produced from its 
proper custody," with the lawful custodian's 
oath of genuineness); § 4172 (" official certifi
cates of births, marriages, or deaths, issued in 
foreign countries in which such births, mar
riages, or deaths have occurred, purporting to 
,be founded on books of reeord, and autbe'lti
cated by the signature of any United States 
minister, secretary of legation, or other diplo
matic officer, or by a consul of the United 
States accredited to or appointed for the for
eign country," are admissible to prove the 
facts stated); § 4073 (compulsory education: 
pro\ision for the use of baptismal or birth 
certificate and school enrollment, as e\idence 
of a child's age in certain cases); 1902, Sand
berg ~. State, 113 Wis. 578, 89 N. W. 505 
(Stats. § 4160, applied) : 
Wyoming: Compo St. 1920, § 4970 ("original 
certificate and record of marriage," made as 
prescribed, .. and the record thereof," or a 
certified copy, admissible to prov~ "the fact of 
IlUch marriage "). 

For the use of eerlijiwtea oJ marriage at , 
common law, see the next section. 

For the Question whether a certificate or a 
register is easential in eertain criminal cases, see 
post, § 2085. 

For the statutory use of recorded affidariU 
by witneSBCs to a marriage, see post, § 1710. 
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and it was not infrequent, when an issue involving marriage arose in a com
mon-law court, to accept the bishop's lawful finding, as to the fact of marriage, 
in the form of a "certificate." This was not evidence to the jury, but 'Was a 
finding under a mode of trial independent of jury trial; and trial by certifi
cate is enumerated in the books, down to the end of the 1700s. as one of the 
several modes of trial. l This early use, then, of the bishop's certificate of 
marriage does not afford any precedent for the use of an ordinary clergy
man's certificate. (2) The word "certificate" was probably sometimes used 
to signify merely a certified copy, by the ecclesiastical custodian, of an entry 
in the marriage register. This, however, merely presents in effect the mar
riage register as the evidence, the original being exempted from produc
tion on general principles (ante, § 1218). No new question as to certificates 
proper is raised. (3) Where a secular register of marriages is kept, it is 
usually based in part upon returns made to the municipal officer by the 
actual celebrant; his .. etum (sometimes, but less properly, called "certifi
cate") is filed or recorded with the registrar, and a copy of the record is 
furnished to the parties. Here, again, the use of the recorded original, 
or of a certified copy of the record, involves merely the use of a register 
authorized by law, and raises no new question. In some of the decisions 
and statutes the word "certificate" is clearly applied to this registered 
document or entry; and its possible use in others renders their significance 
uncertain.2 

The new question is raised only when the document offered in evidence is 
an orig£nal separate paper, given by the celebrant into the custody of the parties 
themselves, and certifying the performance of the ceremony by him. This, 
as already suggested, would on general principles at common law not be 
admissible, since no duty to give it can be implied from the office and no 
early statute in England ever created such a duty. In England, the later 
decisions seem to admit such certificates,3 but it is likely that the term 
was used in one or the other of the last two meanings above noted. In 

§ 1645. I See a further explanation ante, 
§ 1336. 

: Such rulings are placed ante. § 1644. 
3 1620. Alsop D. Bowtrell. Cro. Jac. 541 

(legitimacy; "in this case the marriage be
tuixt them being at Utrecht beyond 5<'as. and 
certified under the seal of the mini~tcr there. 
and of the said town. and that they cohabited 
for two years together as man and wife. was a 
sufficient proof that they were married ") ; 
1744. Willes. C. J .• in Omichund D. Barker. 
Willes 538. 549 (disapprove~ in part of Alsop v. 
BowtrelJ; "to admit the cortificate of the 
minister of the fact of the marriage at a place 
where there is no bishop" might be allowable. 
but not to admit "the certificate of their co
habiting together"; i. e. to admit the certifi
cate only as to the act of official duty as dopc 
by the celebrant); 1773, Anon.. Lolit 328 
("Certi6cate of maniage not evidence, unless 

it be shown as a copy from the parish register ") ; 
1849. Piers ~. Piers. 2 H. L. C. 331. 335. 362 
(certificate of marriage by a clergyman of the 
established church. admitted without ques
tion); 1853. Stockbridge 17. Quicke. 3 C. & K. 
305 (certificate by a clergyman of the estab
lished church in Ireland. admitted); 1864. 
Sichel D. Lambert. 15 C. B. N. s. 781 (certificate 
of marriage in II. Catholic chapel in London. 
admitted. but apparently not as evidence of 
the ceremony); 1885. Glenister v. Hardi!!g. 
L. R. 29 Ch. D. 985. 988 (marriage certifioate. 
and baptismal certificate. apparently by the 
parish rector. held admissible); 1899. West
macott 17. Westmacott. Prob. 183 (certificate of 
marriage from the India Office. received); 
1900. Cooper-King 17. Cooper-King. Prob. 65 
(certiEcate of marriage from the Registrar
General at Hong-Kong. admitted). 
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the United States, there is little common-law authority, and that not 
harmonious.4 

No doubt such certificates, or their equivalent, ought to be furnished, for 
convenient use in evidence by the parties to a marriage, especially in this our 
country of numerous jurisdictions aud migratory population. A certificate 
given directly by the celebrant is in the lapse of time difficult for honest per
sons to authenticate and easy for dishonest ones to fabricate; a certified copy 
from the permanent municipal register is for both these reasons the only sat
isfactory form of evidence suitable to be taken into possession by the parties. 
But in view of the hardship involved to innocent parties, and in spite of the 
risk of occasional falsification, it seems wiser to adopt a liberal principle, and 
to recognize the admissibility of certificates, in the strict sense of the term. 
Statutes in a few jurisdictions have sanctioned their use, either by creating 
a duty to give them or by e>q)ressly making them admissible." 

A certificate of marriage, however (in the strict sense), may nevertheless 
sometimes be available, not under the present Hearsay exception, but by 
virtue of other rules of Evidence: . . 

(1) If it has been signed or used by the adverse party, it may be receivable 
against him as an ad·ulission.6 (2) On a principle of circumstantial evidence 
(ante, § 268), the conduct of persons comporting themselves as husband and 
wife is always admissible as evidence of their marriage by consent. Among 
other acts available in this way, the possession of a marriage certificate, pur
porting to declare them married, may amount to holding themselves out as 
married, and may therefore, with the other conduct-e\'idence, be used in that 
aspect. This seems to be what is meant in a few decisions which declare 
marriage certificates, especially when coming from the possession of one of 
the parties to the alleged marriage, receivable as "corroborative" e'Cidence.7 

f The cases have been for convenience held not admissible "by itself."ibut received 
placed ante, § 1644, n. 6. here because the husband, opponl'nt's intes-

6 These statutes have been for convenience tate, had once rend it as his certificate); and 
placed ante, § 1644, n. 6. Statutes providing cases cited ante, § 1073. 
for military and nat'al officers' certificates of 7 Eng. 1824 (?). Dallas, C. J .. in Beer 11. 
death in 8erv1ce arc placed post, § 1675 a. Ward, unreported, but quoted in Hubback on 

G Eng. 1911, Bellis' Case, 6 Cr. App. 283 Succession, 258 (U A certificate of a maniage, if 
(rape under age; .. a birth certificate" ad- proved to have been kept in the custody of a 
mitted); U. S. 1909, People 11. Le Doux. 155 CnI. person whom it affects and prodllccd from 
535, 102 Pac. 517 (said obiter that on a charge proper custody, may be read 118 collateral 
of bigamy. a duly certified copy of a county proof"); Can. 1845. Doc 11. McWilliams, 2 
record of marriage in Arizona, together with U. C. Q. B. 77. 80 (justice's certificate, admitted 
the minister's certificate of indorsement on the "as corroborative," being an officinl's declara-
original license, would be inadmissible without tion which he was "specially authorized" to 
other e\idence of the minister's authority make); United StaUs: 1886, Camden 11. Bel-
and of his execution of the license and certifi- grade, 78 Me. 204, 211, 3 At!. 652 (certificate in 
cate; unsound; but here the defendant's the possession of a party to the rnarriage,'admis-
affidavit applyinjt for the license was held sible); 1880, GAines 11. Green P. I. M. Co., 32 
enough, the bigamy not being essential in the N. J. Eq. 86, 95 (certificate. produced by the 
trial for murder); 1906, State 11. Rocker, woman, mother of the plaintiff, and proved by 
130 Ia. 239, 106 N. W. 645 (murder; certifi- the celebrant's oath. admitted as "eorlobora-
cate of defendant's marriage in Germany, tive of her testimony"); 1894, State 11. Behr-
formerly exhibited by him 118 genuine, ad- man, 114 N. C. 797, 807, Hi S. E. 220 (marriage 
mitted in evidence against him); 1859, Hill D. certificate of a Russian rabbi, held admissible as 
Hill, 32 Po.. 511 (domestic marriage certificate, "COllaborative, not as substantive evidence"; 

• 
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This phrase is in itself meaningless, as affording a ground for admission; but 
the principle just noted serves apparently to support these rulings, and .. is 
unquestionably a legitimate ground for admission. 

Certain other principles affecting the use of marriage and death certificates 
need to be discriminated: (1) Whether proof of the official character of the 
celebrant and of the genuineness of the aigllature is necessary, is a question 
of Authentication, dealt with elsewhere 8 (post, § 21(1). (2) Whether the 
identity of names is sufficient evidence of the identity of the persons or needs 
to be reenforced by other evidence, is a question of the presumption else
where considered (post, § 2529). (3) Whether a certificate of marriage is 
indispe1Ulable in certain criminal cases is a question of the required quantit~· 
of evidence (post, § 2082). (4) Whether a certificate of marriage may be 
used in a criminal case, in violation of the rule entitling the accused to be 
confronted with witnesses, has already been considered (ante, § 1398). 
(5) Whether a phyaician's certificate of death is admissible may raise a ques
tion of privilege (post, § 2385a). 

§ 1646. Same: Personal Knowledge is required in such Registers (Age, Cause 
of Death, etc.). The question whether personal knowledge (ante, § 1(35) 
is essential on the part of the officer making the record is a difficult one, as to 
principle, precedent, and policy alike. It arises usually with reference to the 
uses of entries of baptism as evidence of the date of birth, but it may bc raised 
alRo for other kinds of facts. The nrgument for excluding the use of entries 
except for facts necessarily within the entrant'R personal knowledge has been 
stated as follows: 

1834, DEIDIAN, L. C. J., in Doe v. Wollaston, 1 Moo. & R. 389: "The clergyman must 
be present . . . and this fact of the time [of the marriage] is ,\ithin his own knowledge. 
In the case of the registry of baptism, the time of the birth must generally be taken by 
the clergyman from other people. . . . The registry of the marriage being made evi
dence, I think it is so for the purpose of proving all the facts there stated necessarily v.ithin 
the knowledge of the party making the entry." 

The argument for receiving such entries as evidence of all facts required to 
be recorded has been thus stated: 

1850, PATI'ESON. J., in Doe v. France. 15 Q. B. 758 (admitting entries of death, in a 
church-register, appearing to have been copied from a workhouse-register by a. clerk at 
3d. a thousand): "Must we not take it to be the act of the incumbent, who, however he 
got his information, had satisfied himself of the fact be!(lre he sanctioned the entry?": 
WIGHTMAN, J.: "Surely the Court must give credit to a public officer for having taken 
proper precautions to /;;:cure accuracy in the registration." 

the opinion confuses half a dozen principles) ; 
1898, State II. Isenhart, 32 Or. 170, 52 Pac. 569 
(' rcs gestiB' phrase, applied to a marriage 
certificate as evidence of marriage); 1903, 
Dailey II. Frey, 206 Po.. 227. 55 At!. 962 (certifi
cate of marriage" procured from the custody of 
the plaintiff's father and claimed by him as the 

certifil'ate of his own marriage," admitted, 
.. though not in itself evidence "). 

8 Some cases involving this principle will 
also be found in § 1644, n. 6; it ill not always 
possible to detel mine just what principII.' 
controls in the decision. 
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(1) As to precedent, it can only be said that no final settlement was ever 
reached at common law in England; and, even under the statute expressly 
making the registers admissible to prove the data of birth (ante, § 1644), 
there have been conflicting rulings.! In the United States, the same lack of 
harmony is found in the decisions; it can hardly be said even that the weight 
of authority definitely accepts either view.2 

§ 1646. 1 1737. May r. May, 2 Stra. 1073 
(on the production of the parish register, in an 
issue of legitimacy, "the defendants asked him 
[the clerk] if any notice WIIS taken of bastards; 
and he said their method wa.~ to add . B. B.' 
whirh stood for . btlSe horn'; and then they 
offered the day-book, from whence the other 
entry wa.q posted, in which • B. B.' WIIS in
serted"; but the Court, by two judges to one, 
thought the day-book WIIS not admissible like 
the register); 1821, Wihen v. Law, 3 Stark. 63 
(register of christening, not admitted to show 
the date of birth, since the entrant "had no 
authority to make inquiry concerning the time 
of birth, or to mllke any entry concerning it 
in the register"; though if it had been made 
by the mother's direction, it might have been 
read to corroborate her); 1826, R. v. Petherton, 
5 B. & C. 50S, 510 (register of baptism, not 
evidence of the place of birth, unless with 
evidence of the extreme infancy of child, or 
other evidence); 1828, Morris v. Davies, cited 
in 1 Moo. &: Rob. 271, GlISelee, J. (the follow
ing entry IIdmitted: .. Evan Williams, a bllSe 
child, WtlS baptized 11th of January, 1793," 
with a note a.~ to the supposed father); 1828, 
Doc v. Bray, 8 B. & C. 815 (Bayley, J., reject
ing an entry, by a later incumbent, of a bap
tism by his predecessor: "He WIIS recording a 
fact, therefore, not within his own knowledge, 
but one of ,which he recch'ed infO! mation from 
the clerk "); 1829, R. v. Clapham, 4 C. & P. 29 
(entry of baptism is not evidence of age); 
1883, Cope v. Cope, 1 Moo. & Rob. 269, Alder
son, J. (the following baptismal entry ad
mitted: "1794, Dec. 7, Willis, illegitimate son 
of Elizabeth Cope "); 18.14, Doc v. Wollllllton, 
1 Moo. & Rob. 389 (quotQd $upra); 1834, 
Burghart r. Angerstein, 6 C. & P. 690, 696 
(register of baptism, not admitted to show the 
date of birth); 1850, Doe 11. France, 15 Q. B. 
758 (quoted wpra); 1870, In ra Wintle, L. R. 9 
Eq. 373 (though the registrar WIIS required to 
make entry of the date of birth, the entry was 
held admissible only to show the fact that the 
child was alive at the date of registration); 
1873, R. 11. Weaver, L. R. 2 C. C. R. 85 (offi
cial register of births, received to show the 
exact age); 1885, Glenistcr v. Harding, L. R. 
29 Ch. D. 985, 988 (baptismal certificate, ad
mitted to show the date of birth as entered, 
partly because the issue was of pedigree; 
following Morris v. Davies, Cope t'. Cope); 
1886, Londonderry Case, 4 O'M. & H. 96 
(certificate of birth of an illegitimate child, 
admitted to show the date of birth); 1904, 

Goodrich's Estate. Prob. 138 (cited ante, § 1614, 
n. 1); 1918, Bird ~. Keep, C. A., 2 K. B. 692 
(cause of workman's death; cnLry in the rf'g>..J!
ter of deaths, under St. 6 & 7 Wm. IV, quoted 
ante, § 1644, held not e,-idence of the cause of 
death); 1918, Brierly v. Brierly and Williams, 
Prob. 257 (divorce for adultery; to provo the 
adulterous birth of a child, the register of birth 
was admitted, signed by the mother, sho~ing 
the mother's name gi"en but the father's name 
left blank; In re Wintle, 8upra, disapproved; 
such a rule would .. impair and restrict the 
utility of the Statutcs"). 

2 Federal: 1865, Blackburn r. Crawfords, 
3 Wall. 175, 182, 189 (baptismal entry lIS 

follows: "1837, July 30. G. T., son of T. B. 
C. and E. T., his wife, born 7th of September, 
1836," not admitted a.~ evidence of the child 
beins lawful, "without further e,idence ") ; 
California: 1920, Robinson D. Western States 
G. & E. Co., 184 Cal. 401, 194 Pac. 39 (Stute 
registrar's certified copy of medical certificate, 
under St. 1907, p. 300, § 15, admitted to evi
dence the Clluse and not merely the fact of 
death); Connecticut: 1902, Murray v. Supreme 
Lodge, 74 Conn. 715, 52 Atl. 722 (city roegis
tro.r's record of marriage and of birth, admitted 
to show the age of the ~ife and the age of the 
mother respectively, these facts being a re
quired part of the registrar's duty to ascertain 
and record); 1919, HeIlman v. Karp, 93 Conn. 
317, 105 Atl. 678 (bllStardy; physician's 
certificate of birth, made under authority of 
law, admitted to e,-idence paternity); !lUnoi-.: 
1901. Howard v. I1Iinois T. &:: S. Bank, 189 I11. 
568, 59 N. E. 1106 (physician's return of birth. 
not receivable to prove the child to be the 
second of that mother; "the return is not 
e,idence of matters of mere hearsay gatherl'd 
up by the physician, of which he knows noth
ing"); Indiana: 1910, Brotherhood of Paint-
ers I). Barton, 46 Ind. App. 160, 92 N. E. 64 
(in an action on a fraternal benefit policy, 
to show the cause of death, the. record of the 
board of health of a city, bllSed on the physi
cian's report required by law to be filed, WIIS 
held inadmissible, two judges diss.) ; Louisiatuz: 
1896, Justus' Succession, 48 La. An. 1096, 20 
So. 680 (entries in an official parish register of 
Gel'many, containing an e!ltire family tree, 
ndmitted, because recorded .. in confol'mity 
with the rules of the legistering church ") ; 
Maryland: 1894, Metropolitan L. 1. Co. v. 
Anderson. 79 Md. 375, 378, 29 Atl. 606 (city 
register of deaths, not admissible to show the 
Clluse of death); M llIaachU$etl8: 1898, Com. v. 
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(2) As to principle, it would seem that where the registrant has authority 
to record only the performance of a ceremony, his record would be admis
sible to prove only what he has done; thus, an entry of baptism would not 
be receivable to prove the date of birth. On the other hand, where the reg-
Phillips, 170 MllSS. 433, 49 N. E. 632 (certifi- Aguayo 1). Garcin, 11 P. R. 263, 270 (heirship; 
cate of birth, admitted under statute to show certificates of bapt;sm and of marriage, held 
IIge); 1922, Broadbent's case, Mass. ,134 not evidence of tt.e "filiation or civil status of ' 
N. E. 632 (death of lUI employcc; medical the person baptized or married" as stated 
examiner's certificate of cause of death, admis- therein); 1912, RodrigUez v, Rodriguez, 18 
sible under Gen. L. 1920, c. 46, § 19, cited ante, P. R. 478 (like Aguayo 1), Garcia); 1913, 
§ 1644); MichiQan: 1886, Durfee v. Abbott, Figueroa 1'. Diaz, 19 P. R. 683. 690 (similar) ; 
61 Mich. 471, 475, 28 N. W. 521 (baptismal 1913, Gonzalez v. Lopez, 19 P. R. 1056 (simi-
record is not e\idence of age, though receivable lar) ; South Carolina: 1921. Williams 17. 

for such weight as it dcservl's); 1906, Krapp 1). Metropolitan Life IllS, Co., 116 S. C. 277, 108 
Metrop. L. Ins. Co., 143 Mich. 369, 106 N. W. S. E. 110 (under St. 1914, a medical certificate 
1107 (physician's official certificates of death, of death, by a physician in attendance from 
admitted to show cause of death); 1915, Nov. 18 to Nov. 30, was held inadmissible as 
Gilchrist 1). Mystic Workers, IS8 Mich. 466 to the duration of thc illness, in so far as it 
N. W. (physician's official death certificate, covered a period prior to Nov, IS; unsound); 
lISSigning abortion as the cause, and adding Utah: 1921, Bozicevich v. Kenilworth Merc. 
"said to have been perfol'lned by Dr. "Co., Utah ,199 Pat'. 406 (a physician's 
excluded as to the last clause only); Minnc- t'ertificate of death, admitted to evidence 
aOIa: Houlton 1). Manteuffel, 51 Minn. 185. cause of death, under Comp, L. 1917, § 5045; 
63 N. W. 541 (ccrtificate of baptism, not careful opinion by Frick, J.); l'fiIl1Dnl: St. 
received to prove infaMY); Mis8ouri: 1922, 1902, No. 44 (no public record of births, etc., 
Simpson tl. Wells, ' Mo. ,237 S. W. 520 shall be competent evidence "to prove any 
(death by wrongful act ; certificate by a physi- fact stated therein, except the fact of birth, 
cian as dept·ty coroner, held admissiblc to show marriage, or death ") ; 1902, McKinstry 11. 

cause of dcath, under Rev. St. 1919, § 5802. Collins, 74 Vt. 147, 52 Atl. 488 (town-clerk's 
being Rc\·. St. 1909, § 6670; distinguishing record of physician's death certificate, admitted 
R. S. 1919, § 5803, R. S. 1909, § 6671, as applied to show the cause of death, this fact being re-
in Schmidt tl. Suprcme Council, 207 S. W. quired by law to be entered); 1904, McKinlltry 
824); New Jersey: 1896, Royal Society of 11. Collins, 76 Vt. 221, 56 Atl. 985 (ll8sault; the 
Good Fellows tl. McDonald, 59 N. J. L. same certificate as in McKinstry 1'. Collins, 74 
35 At!. 1061 (parish register of baptisms, not Vt., supra, not admitted to show the cause of 
admitted to show the date of birth; ignoring death; St. 1902. 8upra, having intervened 
the equal availability of the baptism-date, in betwccn the two trials); Waahin"ton: 1916, 
this case, to determine age); IS99, State tl. Almstrong 1). Modern 'Voodman, 93 Wash. 
Snover, 63 N. J. L. 382, 43 Atl. 1059 (rape under 352, 160 Pac. 946 (misrepresentations as to 
age of consent; to show the woman's age, a age of insured; l'vIiSBOUri record of marriage 
clergyman's bap'ismal certificate stating the made by the cour.ty recorder, and proved by 
date of birth was not admitted); 1901. Hickey certified copy, admitted to evidence age, the 
tl. Morrissey, N. J. Eq. ,50 Atl. IS2 Missouri statute making it the duty of the 
(register not receivable to show the precise recorder to state that the husband was over 
date of birth. unless perhaps the date of birth 21 years of age); West 'Virginia: 1887, Blair 
mentioned in the record is proved to havc been v. Sayre, 29 W. Va. 60S, 2 S. E. 97 (county 
inscrted on the statement of the father and clerk's record of births, admitted to prove the 
mother); Oregon: 1909, State v. McDonald, date of birth of ami nor; his record of marriage 
55 Or. 419, 104 Pac. 967 ("Official registers licenses, admitted to show the age of the wife, 
are competent evidence o! the facts properly since the statute made it .. the duty of every 
recorded therein, although they ulate to mat- clerk... to ascertain . . . their respective 
ters not within the personal knowledge of the ages"); Wisconsin: 1875 Hel'man 1'. Mason, 
officer making them "); Penll81Jlvallia: 1843. 37 Wis. 273 (church register, not admitted to 
Clark 1). Trinity Church, 5 W. & S. 266, 269 show the date of birth); IS89, Lavin 1). Mutual 
(church register, not admitted to prove the Aid Soc'y, 74 Wis. 349, 43 N. W .143 (action for 
date of birth); 1884, Sitler tl. Gehr, 105 Pa. a death benefit; a Prussian certificate of bap-
577, 600 (ordinary church-register held tism, not received to shoW the date of birth 
.. competent to show the death and burial of under a statute making certificates of birth 
these ladies, but what the pastor put down in admissible; but the ruling singularly ig
the book as to their parentage and the time nores the availability of the baptism date, 
and place of their birth, was incompetent, for for in this case it was only necessary to show 
the plain reason that it was no part of his duty the person to have beeb alive at the time 
to make such entries"); Porlo Rico: 1906. named). 
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istrant as is usually the case for secular official registers is authorized 
to record the fact itself of family life, and not merely a ceremony, the entry 
would on principle be evidence of the fact recorded. 

(3) So far as policy and practical safety are concerned, it is at first sight 
unsatisfactory to accept an entry as evidence of a fact not occurring within 
the personal knowledge of the entrant. At the same time, there are recon-

. cHing considerations. In the first place, there is in the vast majority of 
instances no controversy at the time and no motive to deceive the official; 
his record is, on the whole, of sufficient trustworthiness to be at least worth 
receiving in evidence. In the next place, the secular registers must in any 
case be founded on the testimony of some one else; and a discrimination 
between entries founded on the reports of physicians, midwives, undertakers, 
and ministers, and entries founded on the reports of parents or other family 
members, would be out of the question. Finally, in strictness, the registrars 
do not have personal knowledge of even the most fundamental facts, of 
which their entries are now accepted without cavil; for example, how can 
a minister always say with personal knowledge that the persons married by 
him were M and N, or how can a registrar usually have personal knowl
edge that the child registered was actually born to S, or was a boy or a girl? 
If we are to insist with pedantic strictness upon the entrant's personal knowl
edge, it will be found that t.he registers wiII cease to be of much practical 
service for any purpose. 

On the whole, then, it is sound policy to receive all such registers as evi
dence (a) first, of the facts required by law to be recorded, and (b) next, if no 
law specifically provides for the contents of the register in question, of the 
fundamental facts c1l3t07narily entered in such registers directly on the faith 
of other persons having personal knowledge, namely, in birth or baptism 
registers, of name, sex, parentage, and date of birth; in marriage registers, 
of name, age, residence, and date of ceremony; and in death of burial regis
ters, of name, sex, age, residence, date of death, and cause of death. Under 
the modern Vital Statistics acts, numerous varieties of facts are required to 
be reported and entered. It is sensible to admit all such entries for what 
they may be worth; in the occasional controvert:d cases, other evidence 
is usually available. A main purpose of the system would be defeated if the 
records were not liberally available in litigation.3 

(4) In the use of death certificates, other rules of Evidence may also be 
involved. (a) Distinguish the question whether a contract to accept a partic
ular kind of evidence is conclusive (ante, § 7a). (b) Distinguish the question 
whether the physician's certificate furnished with proofs of death under an 
insurance policy amounts to an admission by the beneficiary (ante, § 1073). 
(c) Distinguish the question whether physicians' certificates of death, made 
admissible by the present group of statutes, are nevertheless liable to 

¥ See the admirable opinion of Frick, J., , 199 Pac. 406, cited BUp7'G, note 2. 
in Bozicevich 1>. Kenilworth Mere. Co., Utah 
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exclusion on claim of primlege Jor communicatiom to a physician (poat, 
§ 2385a). 

§ 1647. Registers or Land-Title; ShippiDtr Registers; and 
(1) The law might conceivably authorize an administrative . 

officer to investigate a title to property and to record the results of his investiga
tion, and the authority thus given might suffice to admit his record as evidence 
of the title. This, however, the common law has not done. There are judicial 
investigations and findings, in specific litigations, by judicial officers appointed 
for the purpose; but their findings stand on the footing of the report of a 
master in chancery, and are merely stages in a judgment Upon the litigation 
in hand. They are not evidence, but are preliminary forms of a judg
ment; and the conclusiveness of a judgment rests on other principles (ante, 
§ 1347). 

In several jurisdictions, however, a rational system of regi~tration of land
title has been introduced from Australia. But these registers, again, are not 
evidence; they are either judgments, or are the very documents of title, or 
operate by a rule of prescription. The title (in a sale, for example) is con
stituted by the combined act of the transferor, the transferee, and the official; 
and the register cannot be disputed. To refer to the register is not to use 
evidence, but to offer some constitutive act of t.itle. The theory of these 
registers is elsewhere briefly considered (ante, §§ 1225, 1239, post, § 2456). 
They have no significance under the present exception. 

There are, however, two sorts of registers, in vogue in many jurisdictions, 
which purport to be in some respects registers of title, without being in any 
sense the constitutive and indisputable acts of title. These are registers of 
ships and registers of stock-brands and timber-marks. 

(2) A register of ships is usually a register purporting to record for each 
ship the kind of vessel, the nationality, the tonnage, the master, the names 
and the shares of the owners, and sundry other items, and based upon a sworn 
statement as to these facts by a person declaring himself to be one of the 
owners. This register is of chief use for administ.rative and police purposes; 
but the attempt has often been made to employ it for evidential purposes 
also. The question thus usually presented is whether the official register, 
stating the ownership of the vessel, is admissible as evidence of the owner
ship. The judicial reasoning on t.his question is illustrated in the following 
passages; and in considering them, it should be borne in mind that the reg
istrar makes no investigation as to the title, and merely records the sworn 
statement of a person claiming to be an owner: 

1809, MANsFIELD, C. J., in FrfUler v. Hopkim, 2 Taunt. 5: "To suppose the effect of 
the Act to be such as is contended, would be to impute madness to the Legislature. It 
supposes that, without proof of any bilI of sale to the defendants, or any act done by them, 
or any connection '3hown between them and the officer, a letter written by a custom-house 
officer, and an entry made in London in consequence of that letter, will make the defend
ants liable to all the world 85 owners of the vessel. The entry is evidence of the registra.-
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tion; it is not evidence of the transaction of sale. I never yet knew an instance where the 
act of anyone man could charge another unconnected with him." 

1854. BLACK, C. J., in Lincoln v. Wright, 23 fa. 76, 81: "A vessel may be sold •.• 
and the register be left unchanged; for these reasons a certificate of the register is no evi
dence in favor of the person therein named as owner, nor in actions between other parties. 
It will not establish an insurable int::rcst in the registered owner as against an under
writer, nor will it disprove such interest in the assured where the policy has been taken 
for the benefit of other persons. Neither would it be any defence whatever, in an action 
for supplies against one for whose profit the ship is navigated, to show that she is regis
tered in another nanle. But all this docs not prevent us from saying that a man's declara-
tion on oath is some evidence agaimt him of the fact therein asserted." , 

It would seem, on principle, that the solution of the four chief situations 
presented is as follows: 1 (a) Where the register is offered by a person claim
ing to be owner, either the one whose sworn statement was recorded or one 

§ 1647. 1 The decisions are as follows; c. 91, § 8 (like N. Br. Consol. St. c. 127,§ 39; 
they are not harmonious: N. Sc. Rev. St. 1900. c. 163, § 15 (like N. Br. 

ENGLAND: 1802, Bucher v. Jarratt, 3 B. &: COIlSO\. St. c. 127, § 39); P. E. I. St. 1889, § 26 
P. 143 (the shipping register admitted to (like N. Dr. Consol. St.c. 127, § 39); l"ukon: St. 
prove the existence of the certificate of registry): 1904, C. 5 (like N. Br. Consol. St. c. 127, § 39). 
1809. Stokes ~. Carne, 3 Camp. 339 (N. P.; Ul'o'ITED STATES: Ala. 1833, Jones V. Pitcher. 
action for goods supplied to the ship; register 3 Stew. & P. 135, 145, 152 (action for negligent 
admitted to prove defendant's ownership, carriage; register not admitted to prove 
where defendant had not given notice in ownership. even against the person in whose 
pleading that he denied it); 1809. Fraser v. name the registered affidavit of ownership ran) ; 
Hopkins. 2 Taunt. 5 (C. P.; action for goods Cal. 1899. Moynihan ~. Drobaz, 124 Cal. 212. 
furnished the ship; register not admitted to 56 Pac. 1026 (registry not admitted to show 
shoW 3 transfer to the defendants): 1811, ownership) ; Haw. 1855. Post v. Schooner 
Tinkler I). Walpole. 14 East 226 (K. B.; action Lady Ja!le, 1 Haw. 162 (admissible, but of 
for goods Bold; same ruling, "notwithstanding little weight); Ill. 1887, Merchants' Nav. Co. 
the practice may have prevailed for a long ~. Amsden 25 III. App. 307 (action for personal 
time to receive ship's registers as evidence. injury; defendant's ownership evidenced by 
without more. of the property being in the shipping-register entry in the customs de-
persons therein named ") ; 1812. Pirie~. purtment); La. 1859, Sampson ~. Noble, 14 
Anderson. 4 Taunt. 652 (C. P.; action on"'3 La. An. 347 (certified copy, by a deputy col-
policy; plaintiff not allowed to prov!! ownership lector. of the vessel's enrolment and bill of 
by the register; Gibbs, J., said that it had been sale. admitted); !rIM8. 1829, Bixby v. Ins. 
"a thousand times received," butlmerely to Co .• 8 Pick. 86, 88 (it "might bc evidence" 
save time); 1812, M'I\'er ~. Humble. 16 East in an action contested by the apparent seller's 
169 (K. B.; action for goods Bold; register creditors); Mo. Rev. St. 1919, § 5395 (certified 
admitted. but not as evidence of ownership); copy of enrolment of a steamboat in the custom 
1812, Flower ~. Young, 3 Camp. 240 (register house or office of the customs surveyor and 
not evidence to show owners); 1813. Smith ~. inspector. admissible to prove ownership "as 
Fuge, 3 Camp. 456. semble (same) ; 1814. Teed),. againet the persons described as owners of such 
Martin. 4 Camp. 90 (same); these rulings are steamboat in such enrolment "); N. H. 1833. 
noW apparently superseded hy the Merchant HtlCker V. Young, 6 N. H. 95 (copy of record of 
Shipping Act; St. 1854. 17 & 18 Vict. e. 104. enrolment of n vessel. evidcnce of the de-
§ 107 (shipping register, and certificate of fendant's admission on oath of ownership); 
registry. stating the owners. master. etc •• is to N. Y. 1817. Sharp I). Ins. Co., 14 Johns. 201 
be .. 'prima facie' proof of all matters" con- (action to recover prcmium: register not 
tained in it). admitted for plaintiff to show him not to be 

CANADA: N. Br. Conso!. St. 1903, c. 127. owner); 1817. Coolidge I). Ins. Co .• 14 Johns. 
§ 39 (British ship 1:egister or certificate is 308, 314 (register is .. good evidence of the facts 
admissible to prove the facts recited); 1916. it Bets rorth "); 1818, Leonard I). Huntington 
Boddington V. Donnl.dson Line, 31 D. L. R. 520 15 Johns. 298, 302 (action for work done on the 
~. B. (injUl'Y to ship'lI employee; certified ship; register said not to .. determine:the owner-
copy or the ship's 1.'CgiStry. held admissible t.) ship "); Pa. 1854. Lincoln~. Wright. 23 Pa. 76 
prove ownership under Eng. Merchant Ship- (action for goods Bold. etc.; .. egister admitted. 
ping Act 1894. C. 60. §§ 64.695. and also under where defendant's taking the oath of owner-
Can. Evid. Act, I ii9); New!. Consol. St. 1916. ship was proved; quoted supra), 
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therein stated to be another owner, it is obvious that the register is of little 
more weight than the claimant's own testimony, because it is merely either 
his own statement out of court or that of his agent. The registered pUblicity 
of the claim, to be sure, counts for something; but this seems hardly sufficient. 
In this case, it is generally agreed, the register is inadmissible. (b) Where 
the register is offered against a person not making the sworn statement, to prove 
that he is not the owner as in the case of an alleged assignment by the 
opponent the result will be the same; for the register is merely evidence 
that somebody else claims to have bought from the opponent. This and the 
preceding situation will usually in effect arise on the same state of facts. 
(c) Where the register is offered against a person named in the sworn state
ment as one of the owners, to charge him with liability as owner for ex
ample, for goods supplied the result should be no dift'erent; because the 
register is evidence of no more than that somebody else stated the opponent to 
be an owner. This conclusion also is generally agreed upon by the Courts. 
(d) Where the register is offered against the very person purporting to ha.ve 
made the sworn statement as an owner, the register evidences in effect his admis
sion that he was owner, provided only the genuineness of the sworn stata
ment be assumed. Yet, since the registrar appears not to be charged with 
the duty of ascertaining (by notary's certificate or otherwise) the identity of 
the person presenting the statement, it seems necessary that other evidence 
of the opponent's identity (or, what is the same thing, of the genuineness of 
the affidavit) should be furnished. This conclusion also is accepted by most 
Courts. 

No doubt it is unfortunate that a document so much relied upon as the 
shipping register should not be available as a convenient mode of proving 
ownership. But the proper remedy for this is an improved statutory system 
of registration. No doubt, also, that the publicity given by registration. 
even under the present system, is in practice a great safeguard, so that thc 
registered ownership is in most instances a fact not open to real dispute; and 
this may be the reason why the modern British statute, returning to the 
common understanding and practice before the 1800s, expressly makes it 
admissible in evidence. But while the rule may be unnecessarily strict and 
technical, it is not improbable that a more liberal rule so long as the loose
ness of the registration system continues would be taken advantage of 
for fraudulent purposes. 

Some other uses of the register, as affecting ownership, must be distin
guished, since they involve no question of evidence. The effect by way of 
fJ8toppel of a registration as sole owner 2 concerns a question of substantive 
law. The conclU8iveness of the registry for purposes of administrative law is 
a matter of that law. The use of the registry to prove nationality 3 is appar-

21817, Weston II, Penniman, 1 MMOn 306 registration as sole owner, considered). 
(action lor money had and received; deren- 3 1893, St. Clair II. U. S., 154 U. S. 134, 151, 
dant claimed a credit lor money spent on behalf 14 Sup. 1002 (certificate or registry, admissible 
or a ship jointly owned; effect or defendant's to show nationality or vesse!). 
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ently not a question of evidence, or at any rate not a different one; because 
nationality signifies either the fact of American registration, which is to be 
gathered merely from the existence and tenor of the entry, or the ownership 
by American citizens, which involves merely the same evidential question as 
that above examined. The liability of the registered owner for the acts of 
the ship's employees raises sometimes, but in appearance only, a question of 
evidence.~ 

(3) In a number of jurisdictions where the wealth consists largely of cattle 
and of timber, a system of registration of stock-brands and timber-marks is 
provided for by statute; the method being usually to record in a public office 
the marks and brands appropriated by the different owners and to vest the 
registrar with authority to receive only patterns of a certain description, to 
refuse duplicates, and to sanction the use of the registered mark. It is clear 
that under such statutes (as often expressly provided) the register sufficiently 
evidences the right of a certain person to use a given mark.5 But the ques
tion often arises judicially, and the statutes sometimes deal also with it, 
whether the presence of such a registered mark on a log or an animal is admis
sible to show that the registered appropriator of that mark has title to the 
log or the animal found bearing it.6 This, however, is not a question of the 
admissibility of the register; tor the register-entries take no cognizance of 
specific animals or logs. The type of mark, as the subject of a right to use 
it, is shown by the register to be lVI's; but whether M or anyone else actu
ally placed such a mark on the log or the animal cannot possibly be evidenced 
by the register. The question is really one of circumstantial evidence, i. e. 
whether the presence of that mark is evidence of the fact that l\f placed it 
on the log or the animal, and, next, whether the placing of it by l\f indicates 
that l\f was the owner; the only real difficulty being with this last step of the 
inference. This question has already been examined (ante, § 150). 

§ 1648. Registers of Conveyances; General Principle; Mode of providing 
Proof of Genuineness, or Execution. No officer at common law had an implied 
authority of office to record deeds of conveyance; so that the question of the 
extent of an implied authority (the chief difficulty in many of the foregoing 
instances) does not here arise. But statutes have in every jurisdiction given 

4 That is, there is a question of substantive missible, without declaring for what purpose, 
law whether ownership is equivalent to or is e. g.: Ill. Rev. St. 1874, c. 88, § 3 (county 
. prima facie' evidence of liability as employer clerk's record of stock brands 9.nd marks, ad-
for the acts of the ship's employees; if it is, missible). See also the statutes for certified 
then in effect the registration is equally copies, cited po.~t, §§ 1674, 1680. 
e\idential, wherever by statute it is evidence of 0 Occasionally also the same question arises 
ownership, In many shipping cases. howover, for other property used hy recorded license: 
in which this question of owner's liability as 1814, Strother ~. Willan. 4 Camp. 24 (an 
employer is involved, the opinions occasionally official book of licenses of stage-coaches, kept 
apeak of the register as evidence of that lia- under a statute, not admitted to show owner-
bility; thi~ is merely an elliptical foml of ship of a coach); Wis. Stats.1919, § 1747a-l 
speech. A leading case illustrating this usage (certified copy, hy register of deeds or Socre-
is Hibbs 'D. Ross, L. R. 1 Q. B. 534. tary of State, of 7:egisteroo trademark, to be 

G The statutes are collected ante, § 150. evidence of ownership of the mark). Compare 
Some statutes merely declare the register ad- the statutes collected po8/, § 1680. 
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express authority to certain officers to record deeds of conveyance (and 
sometimes other classes of deeds) presented to them by private persons for 
the purposej and the question presented is, Whether, assuming that the nOIl
productioIl of the original is sufficiently accounted for (ante, § 1224), this 
official record (or a copy) is admissible as evidence of the deed, i. e. of it.~ 
contents and -its execution. 

1. If the question had been merely of the deed's contents, no difficulty 
would probably have been felt; for the authority to record • verbatim' the 
terms of the deed might easily have been construed as sufficient, under the 
general principle (ante, § 1G39) to render the record admissible, being a 
record kept under an express official duty. 

2. The real obstacle came from the consideration already discussed (ante. 
§ 1G35) that, as regards the execution of the deed by the purporting grantor. 
the registrar would ordinarily have no personal knowledge whatever. He 
wouid sufficiently enter, as of his own knowledge, the terms of the writing 
presented to himj not even his testimony on the stand could be any stronger 
evidence than his contemporary transcription of the document lying before 
his eyes. But how could he know that it was in fact executed, as it pur
ported to be, b;\' J. S., and, therefore, how could his entry to that effect be 
admissible? Could the statutory authority to record, even when expressly 
given, suffice to admit his entry, not merely of the document's terms as seen 
by him, but of a. fact which he did not see and apparently had no means of 
knowing? 

So far as any general principle affected the situation, it would prescribe 
merely this (as already noted in § 1G35), viz. that the statutory authorit~o 
to record would not suffice to admit the record to prove a matter occurring 
without the officer's personal knowledge, unless the statute also directed or 
implied that the officer should be fumished with the means of knowing, or 
Ithould make some investigation of the faels, and should record only after ta~'in{l 
such means of adequately informing himself. 

3. It is in harmony with this general principle that the Courts dealt with 
the admissibility of the record of a deed. Where the statute had provided 
the registrar with the means of informing himself, before registration, of the 
authenticity of the deed, this was regarded as a sufficient authority to admit 
the record, though not made on personal knowledge, to prove the execution; 
and where the statute had failed to provide such a means and to impose 
such a duty (as usually with chattel-mortgages), this was regarded as a fatal 
objection. The express authority to record was universally regarded as in
tended by the Legislature to furnish, not merely a notice of claim of title, 
but also a means of evidencing the deed, and the inclination was therefore 
to receive the record; the only obstacle felt was as to the propriety of receho-
ing the registrar's entry of a fact (viz. execution of the deed) not personally 
known to himj and this obstacle disappeared where the statute authorized 
and required a means of sufficiently informing the official on this point. 
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In the legislation of the newer jurisdictions, and in the newer legislation 
of some of the older ones, the statutes expressly declare the record admissible, 
and thus the question is there no longer a judicial one. But the theory upon 
which the Courts treated the earlier statutes has usually served as the 
foundation of the newer legislation. In the following passages various 
phrasings of it are found: 

• 

Circa 1658, Sir l\I.\'1'I'UEW HALE, L. C. J., in his "Treatise sho",ing how userul, safe, 
reasonable, and beneficial the Inrolling and Registering all Conveyances of Lands may 
he to the Inhabitants of this Kingdom," printed in "Two Tracts," I p. 2lJ: "If every man 
that brings a decd should have it inrolled .... ithout acknowledging it by him that made it, 
any forged deed may be inrolled, and men in a little while may lose their estates by the 
('oulltcnllnce that a forged deed shall receive by the being enrolled among the public records 
of thc officc." 

1864, SAWYER, J., in Landers v. Bolton, 26 Cal. 393,405 (repudiating the argument that 
a deed without acknowledgment is a nullity even between the parties): "The acknowl
edgment is only the mode providcd by law for authcnticating the art of the parties, so as 
to entitle the instrument to record and make it notiec to subsequcnt purchasers, and to 
entitle it to be read in evidence without othcr proofs. If purchasers neglect to havc their 
dceds properly authenticated and they will be liable to have their title divested 
by subsequcnt conveyances to innocent partics, and to the further inconvenience of being 
compellcd to prove thcir execution when called upon to put thclll in evidcnec. By sec
tions 10, 11, 14, and other sections of the Act, thc execution of the convcyance may be 
provcd [to the officer] by the subscribing witnesses; and when the subscribing witnesSt's 
are dead or cannot be had, the end may be accomplished by proving the hand .... Titing of 
the party and of the subscribing witnesses by other witnesses; and upon such proof the 
offiecr may make his certificate thert'Of, and the inlltrument thereafter becomes entitled 
to record and to be read in evidence without furthcr proof; and this may be done ;years 
arter the actual making of the deed, and even after the parties and v.itnesses to it are 
dead .•.. The quest jon is in our opinion one of preliminary proof. If acknowledged 
or proved [to the officer] in pursuance of the statute, the instrument is admissible .... ithout 
further proof; if not, it must be proved [to the Court] according to the ordinarv rules of 

• • 
law applicable to the subject." 

1870, MCCAY, J., in Eady v. Shirey, 40 Ga. 684, 686: "Why should not the existence 
of a proper record be e,idcnce of the existence and contents of a lost original? To go to 
record, a deed must be probated, cither executed or acknowledged berore a magistrate, or 
proven by the affida\it of one of the witnesses. The very object of the record is to pre
serve a copy of the deed to be used if the original is lost or destroyed; and it would largely 
lessen the use~ of a record if it were necessary before it could be used to prove the exist.. 
ence of the original by other evidence. . .. Unless there be forgery or false swearing, 
nothing but a genuine existing deed can go upon the record properly, and the copy "il\ 
~how upon its face if the requirements of the statute hav~ been complied with. We rec
ognize fully the rule that the genuineness and existence of an original must be shown 
berore the contents of it can be shown by secondary evidence. But in our judgment this 
is done by evidence that there is a duly executed record of what purported to be an original 
duly probated according to law." 

1872, GRAY, J., in Gragg v. Learned, 109 Mass. 167: "[The reason for admission is that) 
our statutes allow no deed to be until it has been acknowledged by the grantor 
or proved by subscribing witnesses berore a magistrate." 

t lUS. 1 Cited poll, § 1650. 
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4. The mode of informing the registrar (commonly termed "proving" or 
"probate"), as provided by the earlier statutes, was twofold, either the 
acknowledgment of the grantor or the testimony of an attesting witness, each 
to be given before the regi3trar personally. It will be seen that by the former 
method acknowledgment thQ registrar does obtain a personal knowledge; 
for the acknowledgment is in truth, not merely all admission, but an adoption 
of the deed as his act; as an admission, it might be regarded as available onl~' 
against himself and his privies,2 but in its true aspect as an adoption, it is 
virtually a reexecution of the deed; 3 and the registrar could testify to the 
execution from personal knowledge as well as if he had seen the signature 
written. By the other method the attesting witness' oath the registrar 
acts upon virtually the same kind of evidence that would have sufficed in 
court; so that the registrar's entry is after all based upon no mean quality 
of evidence. In most statutes, other sources of evidence, analogous to such 
as would have sufficed even in court (ante, § 1511) for example, testimony 
to the signature of a deceased grantor or witness are authorized for the 

• registrar. 
By another type of statute, common in the newer jurisdictions, and based 

in part upon the inconvenience of travelling long distances to make acknowl
edgment or proof to the registrar in person, the proof or acknowledgment is 
authorized to be made before some other o1ficer usually a notary or a 
magi3trate; and this is the general rule for deeds executed out of the juris
diction. But the principle is here no different; the registrar's functions are 
merely (as it were) subdivided. The registrar does not himself take the proof 
or acknowledgment; but he cannot record until it has b~en taken by some 
one; and as long as a means is provided for satisfying the registrar that such 
proof or acknowledgment has been made to a proper officer, it is immaterial 
that it is not made to the registrar. Hence the statutory machinery which 
provides for the authentication by seal, or the like, of the certificate of proof 
or acknowledgment by the notary or magistrate. The two officers speak 
together in the record; the registrar's function has been delegated, but this 
delegation is merely a convenient modern expedient for providing in the 
register-book an official testimony, based on personal knowledge or on lawful 
evidence, to the execution of the deed. 

So the sum and object of these provisions, which occupy so much space in 
the statutes, is the building up, in the register-book, of a trustworthy official 
statement, based upon personal knowledge or its equivalent, that the deed 
purporting to be executed by ,J. S. was in fact executed by him. 

It will be seen, in the rulings to be cited in the ensuing sections, that the 

2 This was the attitude taken in 8Ome:o! the adopted by him as his own, has the same 
English rulings. validity'as if written by his own hand; indeed, 

• 1882, Woods, J., in Nye 11. Lowry, 82 Ind. within the meaning of the law, it becomes his 
316, 320: .. The signature of a ",antor in a proper handwIiting, and the deed 80 si"ned is 
deed, written by another at his request, or of the same validity as if written by his own 
though written without his knowledge, if hand." 
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steady inclination of the Courts (when not controlled by express statute) is 
to admit the register, as evidence of execution, whenever some statutory 
means is provided for informing the recording officer, and to reject it, 
when no such means is provided. It is this general principle which serves 
alike as the key to the admissibility of registers of deeds and to the inad
missibility of shipping registers (ante, § 1647), of registers of patent assign
ments (post, § 1657), and of records of chattel-mortgages (post, § 1651). In 
some form or other, it must be invoked in any efficient system of evidencing 
the execution of documents by official records. 

5. It is impossible, in this place, to examine the voluminous details of the 
statutes providing for acknowledgment and probate before registrars, as pro
vided in the different jurisdictions for different classes of documents. The 
subject is after all one of substantive law; for the primary object of the 
registration system is to provide notice of claims, and to validate titles with 
reference to the recording of the muniments of title; and the provisions con
cerning acknowledgment and proof raise primarily the question whether a 
deed has been lawfully recorded. The inquiry here concerns the subject of 
evidence offered in court, and not the matter of "proof" before a regis
trar or a notary. It is enough to have noted here that the general prin
ciple upon which Courts have proceeded is that the ~egistrar's entry,~ to 
be admissible, must have been founded on adequate sources of knowl
edge, specified by the administrative law and authorized to be employed 
by him. 

§ 1649. Same: Register admjssible only to prove Deeds lawfully Recorded. 
The registrar's entry is admissible only because he had authority to enter 
certain things (ante, § 1632), and this authority (as already noted) he here 
derives entirely from statute. The statute specifies the kind of document 
that may be recorded, the time for recording it, and (if acknowledged or 
proved before another officer) the various certificates, seals, and the like, 
which it must bear when presented to him for record. So far as the registrar 
records a document not fulfilling the statutory description, he acts without 
authority. Accordingly, the register or record of a document not authorized 
by statute is wt receivable as evidence of its executinn: 

1813, OWSLEY, J., in Ef18tland v . • Jordan, 3 Bibb 186, 187: "It is clear the clerk had no 
authority to admit the deed to record unless it had been..;;cknowledged by the party or 
proven by two at least. He having therefore certified its admission to record 
upon the oath of one v.;tness. it is evident he exceeded his authority, and no advantage 
can be derived from its being recorded. The deed could not therefore have been used as 
evidence unless lother] proof had been made of its due execution." 

1821, MILL'), J., in Womack v. Hug/lea, Litt. Sel. C. 291, 294: "The Acts directing the 
mode of recording deeds do not that they shall thereafter be given in evidence in 
any court on the trial of an issue without any other proof than the 'ex parte' authentication 
which entitles it to a place on its own record; nor is there any statutory provision which 
so directs, within the recollection of the Court. But the common-law principle relative 
to enrolled deeds has been uniformly applied by this Court to deeds recorded according 
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to our statuteS. It is not, however, every placing a deed upon record which makes it a 
recorded deed. The statutes usually point out the officer or Court before whom the deed 
is to be acknowledged, what the acknowledgment shall consist of, and how and to whom 
it shall be certified, and they are equally positive as to the time in which the different acts 
shall be done. Within these periods the recording officers have authority to record the 
instrument; afterwards, .:Iuch authority eeases." 

1860, HANDY, J., in Lock v. Mayne, 39 Miss. 157, 164: "The object of statutes author
izing a deed to be acknowledged or proved is, not to establish the instrument as the deed 
of that party for all purposes, but to entitle it to be recorded. If that object is carrie!\ 
out by having it recorded, the deed is thereby so solemnized as to make the record original 
evidence v.;thout further proof of its execution upon an issue of 'non est factum.' But if 
not recorded, it is not clothed -v.;th that solemnity, the purpose of the acknowledgment not 
having been consummated; and it stands as matter -in pai.~, and must be proved according 
to the general rules of evidence." 

Whether the deed has been in every respect lawfully recorded depends upon 
the provisions of the administrative law prescribing the recorder's duties, -
a subject beyond the present purview. The principle, as expounded in the 
above passages, is everywhere unquestioned, and is constantly illustrated in 
its application to various details (post, § 1(51). 

With this survey of the general principle, there come now to be considered, 
first, the state of the law in the various jurisdictions, and, next, sundry minor 
questions involving the use of deed-registers. 

§ 1650. Same: Hjstory of the Law in England. No general system of regis
tration of deeds was ever adopted in England down to the end of the 1800s.1 

But statutes of a narrow scope had e'dsteJ for several centuries. These 
statutes, seven in substance, covered, first, all deeds in the ancient form 
of bargain and sale, and, next, all deeds whatever for the counties of York 

§ 1660. 1 Under the Commonwealth, it is may be used" as if the said deed or bond were 
true, this reform, with many others, had been produced under the hand and seal o[ the 
proposcd and nearly achieved; indeed, these party that acknowledged thc same"). The 
proposed reforms, long afterwards effected. debates on this proposal are mentioned in 
would have gained nearly two hundred years Old mixon's History of England, II, 409; 
for England in many parts of the law (as sec also Sir Matthew Hale's Treatise, quoted 
Doted p08t, § 2036, n. 20). But the Restora- ante, § 1648; and Mr. Robinson's" Anticipa
tiun of Charles II repUdiated their results or tions under the Commonwealth of Changes in 
blocked their beginnings. The following bill the Law" (Juridical Society Papers, III, 567), 
was based on the deliberations of Whitlocke, now printed in Vo!. I of Selcct Essays on 
Lisle, and Lane: 1658 (t), Draught of an Aet Anglo-American Legal History. 1907). 
for a County Register; printed in "Two One of the reasons for the long opposition 
Tracts on the Benefit of Registering Deeds," to a registration system in England is noticed 
1756 (all deeds of certain sorts are to be regis- elsewhere (post, § 2219). 
tered, after being acknowledged before a jus- On the Continent, the relatively early exist
tice of the peace, who "shall either know the ence of a system of municipal registration of 
party so acknowledging or be informed by deeds was due to special historical influences; 
credible witnesses that such party is the same compare Schroeder, DeutscheRechtsgeschiehte, 
mentioned in the deed"; and" every deed or 1902, 4th ed., p. 702; Bresslau, Handbuch der 
bond indorsed, registered, and attested by the Urkundenlehre, 1889. I, pp. 551-555; Stobbe. 
stamp of the registry, shall and may be given Handbuch des deutschen Privatreehts, 3d ed., 
in evidence upon all occasions, as any deed § 67; Aubert, Grundboegernes Histori i Norge, 
enrollt-'<l in a court of record, without further Danmark, og tUdels Tyskland, in Zeitschr. f. 
proof"; and if the original is "IOBt or mislaid, Savignystiftung, XIV, 1; Brissaud, History 
80 as the same cannot be produced," then "s of French Private Law, 1912, § 502 (Conti
copy of the sa.me deed or bond so registered'~ nental Legal History Series, vol. III). 
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and Middlesex and certain Crown lands. In some of them a means of pro
bate by witnesses before the registrar was provided for, and in some of these 
the grantor's acknowledgment was also sanctioned; in two alone (the North 
Riding of York and Crown lands) was it expressly declared that the registry 
copy should be admissible to prove (apparently) the deed's execution, and 
this only where the original was accidentally destroyed.2 There was there
fore ample opportunity for the judicial development of a principle to test 
the admissibility of such registers as evidence of the recorded deed's 

• executIOn. 
But the rulings unfortunately present only a perplexing conflict. Up to 

the middle of the 17005, it may be gathered that the enrolment (or registr~') 
of a deed belonging to the class authorized or required to be enroIled was 
regarded as admissible. But it was otherwise for deeds enrolled (as was not 
uncommon, for example, for safe custody in a court) without statutory 
authority; although, even for these last, the enrolment was receivable as 
against the party enrolling, because it virtually contained his admission. 

2 1535-36. St. 27 H. VIII. c. 16 (no estate. 
etc .• to take effect by bargain and sale. unless in 
writing and enrolled; .. to then tent that every 
partie that. hath to do therewith may resort 
and see theffecte and tenour of every suche 
writing so enrolled"); 1703. St. 2,1- 3 Anne. 
c. 4 (West Riding of York; a" memorial" of 
deeds and wills of land to be registered; the 
memorial to be "put into writing" under the 
hand Ilnd seal of a grantor or a grantee. and an 
attesting witness to prove the .. signing and 
seal of the said memorial and the execution of 
the deed or conveyance mentioned in said 
memorial" before the register; the deed. 
conveyance. or will to be produced to the 
register and indorsed by his certificate. which 
is to be .. evidence of such respective regis
tryes"); 1706. St. 5 &; 6 Anne. c. 18 (same dis
trict; statute extended to bargains and sales 
acknowledged by the bargainor before the 
register and indorsed and enrolled by him; 
all sueh deeds so indorsed. and all copies 
of the enrolment. to be .. as good and sufficient 
evidence" as any enrolled at Westminster); 
1707. St. 6 Anne. e. 35 (East Riding of York; 
foregoing statutes extended to this district) ; 
1709. St. 7 Anne. c. 20. § 1 (Middlesex; any 
deed or will may be put into a .. memorial" 
and registered. if an attesting witness prove an 
oath before the register or a Master the execu
tion of the deed and of the memorial. or. if s 
will. of the memorial; the memorial for a deed 
to contain the principal items of it. and to be 
executed by a party or representative. and 
attested. etc .• and for a will. by an heir. etc.; 
the deed or will itself to be produced to tho 
register at the time of recording. who is to 
indorse upon it a certificate of recording. 
•• which certificates shall be taken and allowed 
/1S evidence of such respective registries in all 
courts of record "); 1711. St. 10 Anne. c. 18 

("for supplying a failure in pleading or de
riving a title" under bargain and sale arcord
ing to St. 27 H. VIII. 8Upra. .. where the 
original indentures of barguin and sale. to be 
shewed forth and produced, arc wanting. which 
often happens." especially where part of tilt! 
land has gone to different persons. it is enacted 
that whenever such deed is pleaded with pro
fert. it shall be sufficient to produce .. a copy 
of thc inrollment of such bargain and sale; 
and such ('opy, examined with the inrollment. 
and signed by a proper officer having the 
clIstody of such inrollment, and proved UPOIl 
oath to be a true copy. SO examined and signed. 
shall be of the same force and effect" as the 
profert of the deed itself); 1734-35, St. 8 Geo. 
II. c. 6 (provisions of the above York statutes 
extended to the North Riding thereof; with 
the addition that the person signing the memo
rial may make proof by acknowledgment of 
the deed beforc the register; by §§ 22. 23. any 
deed. etc.. after a specified date may be 
enrolled in full and pro\'ed by a witness and 
indorsed as in case of a memorial. and then 
copies signed by the register and attested by 
two witnesses shall be .. good and sufficient 
evidence" of such deed. etc. .. destroyed by 
fire or other accident "): 1821. St. 2 Geo. IV. 
c. 52. § 8 (Crown lands; leases. etc .• are to be 
enrolled. with the same effect as if in a court 
of record at Westminster); 1832. St. 2 W. 
IV. c. 1. § 26 (enrolment of Crown possessions; 
the memorandum of the Keeper of the Records 
shall be .. sufficient proof of the deed. etc .• 
having been duly executed. etc .... by the pur
porting partieB). 

No attempt is here made to present the 
provisions of the modern English acts for regis. 
tration of title (culminating in St. 1897. 60 & 
61 Viet. c. 65). 
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This much is fairly to be inferred from the somewhat obscure rulings;:I and 
it is clearly laid down, in accordance with strict principle, by Chief Baron 
Gilbert, writing in the early 1700s: 

Ante 1726, GILBERT, C. B., Evidence, 24, 97: "Where the deed needs enrolment, there 
the enrolment is the sign of the lawful execution of such deed, and the officer appointed 
to authenticate such deeds by enrolment is also empowered to take care of the fairness 
and legality of such deeds. • . . But where a deed ne..'<ls no enrolment, there, thoughlit 
be enrolled, the • inspeximus' of such enrolment is no evidence; because since the officer 
hath no authority to enrol them, such enrolment cannot make them public acts." 

It will be noticed that, in the foregoing passage, the author, intent on stating 
his general principle, omitted to note that the enrolment even of a deed not 
required to be enrolled might still be admissible against the enrolling party 
as embodying his own admission of execution. Forty years later, Mr. Buller 
(afterwards Justice), having apparently in mind this passage of Chief Baron 
Gilbert's, wrote, in his Trials at Nisi Prius (which is indeed based largely on 
the other writer's text 4) as follows: 

1763, BULLER, .To, Trials at Nisi Prius, 255: "It has been said that a deed of bargain 
and sale enrolled may be given in evidence ,\;thout proving the execution of it, because 
the dced by law does need enrolment, and therefore the enrolment shall be evidence of 
the lawful execution; but that where a deed needs no enrolment, there, though such deed 
be enrolled, the execution of it must be proved, because since the officer is not intrusted 
by the law to enroll such deed, the enrolment will be no evidence of the execution. . . . 
However, the law may well be doubted .... [It absurd to say that a release, 
which has been enrolled upon the acknowledgment of the releasor, should not be admitted 
in evidence against him, "dthout being proved to be executed, because [i. e. for the alleged 

I 1441, Anon., Y. B. 19 H. VI, pI. 11 of a record); 1684, Lady Ivy's Trial, 10 How. 
(Newton: "For the enrolment of a deed is for St. Tr. 555, 595 (deed enrolled, proved by 
no other purpGse than that the party whose examined copy); 1694, Smart v. Williams, 
deed it is cannot deny the deed after enrol- Comb. 247 (a deed of bargain and sale ac
ment; for if I enrol my deeds of record, and I knowledged by the bargainor and enrolled 
lose them, I shall not have advantage of the was given in evidence without any proof of 
record" ; . which was conceded by the whole the bargainor's scaling and delivery; admitted, 
Court); 1613, Read v. Hide, 3 Co. Inst. 173 "for the acknowledgment of the party in a 
(discharge of tithes offered to be pro>'ed by an court of record, or before a master extraordinary 
exemplification, under the great seal, of a. copy in the country (as this was), is good evidence of 
of the Pope's bull of discharge in a. volume of it being sealed and delivered; .•• it is the 
monastery records; "by the opinion of the acknowledgment which gives it credit ") ; 
whole Court, ••• neither deed, charter, or 1697, Taylor v. Jones, 1 Ld. Raym. 746 (a 
other writing, either sealed or without seal, deed declaring the uses of a fine; enrolled 
ought to be exemplified under the great seal copy sufficient, "because inrolment was at 
or any other seal in eourt of record," and common law, and that for some purpose"); 
.. therefore where this statute [of forgery, 5 1702, Holcroft v. Smith, 2 Freeman 259 (".\ 
Eliz. e. 14, not extending to exemplifications] or difference was taken where the estate pnsseth 
nny other statute or book speaks of an ex- be the inrollment," in which case the enrolled 
emplification ••• of 8 deed, etc., it must be deed" is an evidence"; but otherwise where it 
intended of a deed inrolled ••• which is of is only enrolled "for safe custody," in which 
record "); 1661, Eden v. Chnlkill, 1 Keb. 117 case it is receivable only against the party and 
(enrolled deed other than one of bargain and Ilia privies); 1707, Combs v. Dowell, 2 Vern. 
sale Dot provable by enrolment-copy "be- 591 (a deed declaring the uses of a fine, and 
cause it was needless," i. e. not required by enrolled "for safe custody," allowed). 
law); 1667, Kirby v. Gibs, 2 Keb. 294 (an 4 For an account of the composition of that 
• inspeximus' of 8 lease, excluded, "being a book, Bee Thayer, Preliminary Treatise on 
private deed and may be forged"; otherwise Evidence, 471. 
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reason that] such release does not need enrolment; and in fact such deeds have often 
been admitted." 

Now the truth seems to be that "the law" which Mr. Justice Buller here 
thought "may well be doubted" was not Chief Baron Gilbert's general state
ment as to the admissibility of enrolments required by law, but his failure 
to make the qualification that even an enrolment not required by law was 
admissible to prove the deed as against the particular person acknowledging 
it. The context, when properly read, fairly indicates this to be :\Ir. Justice 
Buller's meaning; and it thus stands in harmony, not only with the tenor of 
previous rulings, but also with Chief Baron Gilbert's rule, for which it merely 
points out the correction of an obvious omission. Nevertheless, the language 
of Mr. Justice Buller's exposition was capable of a misunderstanding; and he 
seems to have been misread in later times as asserting that" the law" of Chief 
Baron Gilbert's main proposition "may well be doubted," L e. as doubting 
whether the enrolment of a deed legally req1\ired to be enrolled may be given 
in evidence" without proving the execution of it." Buller's book was much 
in vogue in the next fifty years; and it is probably something more than a 
mere coincidence that doubts arose in that period as to the correctness of the 
sound principle so clearl~' laid down by his predecessor. At any rate, b;y the 
beginning of the 1800s the rulings bear increasingly against that proposition.5 

By the end of the first half of the 1800s the opinion seems clearly to prevail 
in England that it is not the law; as the following passages indicate: 

1824, Mr. ThomfM Starl.-ie, Evidence, 412: "It would be manifestly inconsistent with 
the plainest principles of justice to admit such enrolments to be evidence against those 
who have not acknowledged them, without proof of the exeeution of the deeds; . . . and 
although it appears that an opinion onee prevailed to this cITed, yet it seems to be so 
destitute of principle that it is not probable it would now be acted upon." 

1847, Doe v. Clifford, 2 C. & K. 448, 452; a copy of the registry-memorial of a Mid-

I 1803, Hobhouse 'Il. Hamilton, 1 Sch. & 
Lefr. 207 (attested copy of recorded memorial 
of lost deed of assignment of judgment, not 
admitted to prove contents, the original 
memorial being reqt'ired; but admitted to 
prove the fact of assignment, because the 
record was conclusive under St. 9 Geo. II, c. 5 ; 
Redesdale, L. C., "compared it to the case of 
enrolment of a deed, the office copy of which is 
evidence against the party, because the statute 
makes it evidence; and in that case if a person 
not tho attorney of the party acknowledges B 

deed in his name, and it is enroled on that 
acknowledgment, the enrolment binds ") ; 
1809, Mansfield, C. J., in Fraser v. Hopkins, 2 
Taunt. 5, 6 (rejecting a ship's register t{) prove 
ownership: "In all cases of enrolments, the deed 
itself. and not the enrolment, is evidence);" 
1811, Baikie 'Il. Chandless, 3 Camp. 17 (en
rolled annuity; copy examined with the 
enrolment, admitted; Ellenborough, L. C. J.: 
"The act of Parliament requires the memorial 
carried in to be inrolled correctly, and I must 

presume that those concerned do their duty 
under the act. The inrolmcnt is a sort of 
statuteable record "); 1811, Tinkler v. Walpole, 
14 East 226, 2:31 (ship's register not admitted 
to show ownership; Ellenborough, L. C. J., 
remarking that" the case of inrolments stands 
upon a pnrticular statute." viz. 10 Anne); 
1812, Gibbs, J., in Pirie v. Anderson. 4 Taunt. 
052, 656 (referring to a ship's register: .. It 
resembles the casc of enrolling a deed; a 
person cannot by enrolling it pro"e thnt he has 
a good title"); 18!l5, Jenkins r. Biddulph, Ry. 
& Mo. 339 (an enrolment under a statute 2 
Geo. IV, e. 52, § S, making such enrolments 
.. as good and available" as it enrolled in a court 
of records, etc., held not to dispense with 
prooO; 1838, Collins tI. Maule, 8 C. & P. 502 
(examined copy of a Middlesex registry of deed. 
objected to because "not evidence of the deed 
as against third persons," in ,the absence of 
statutory sanction; admitted bY.Tindal, C. J., 
with some hesitation). 
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dlesex deed was offered, the original deed being unavailable; Mr. Knowles (opposing): 
"The Stat. 7 Anne, c. 20, does not, by any express enactment. make these memorials evi
dence," ALDERSON, B.: "Then the memorial is only evidence against the pers',ms who 
register the deed and persons claiming under them. . . . If there is no clause in the act of 
Parliament making the memorial evidence, ... then the memorial amounts to this: 'A. B. 
states the contents of a deed which he has executed,''' and is evidential against himself only. 

Mr. Starkie's statement as to the understanding of the profession in his time 
seems to represent accurately the final attitude of the English courts on this 
subject. But his concession that "an opinion once prevailed" to the con
trary seems equally correct, in the light of the evidence just considered. All 
interesting corroboration of this appears in the circumstance that the earliest 
American rulings (representing the understanding and practice brought over 
from England) harmonize with this view, and reproduce, in dealing with our 
early registration systems, the very principle so lucidly laid down by Chief 
Baron Gilbert.6 The language of these earliest rulings, moreover, indicates 
that the result is reached in a natural manner, through custom and profes
sional tradition, and not as a matter of original reasoning. The principle of 
Chief Baron Gilbert was to our early judges an inherited common-law 
principle, and is constantly thus referred to in their opinions.7 

The orthodox principle, then, of the common law on this subject is to be 
found carried out in the earlier English practice and the subsequent American 
practice; it is in the English doctrine of the 1800s that a break OCcurs in its 

• • contmmty. 
§ 1651. Same: State of the Law in the United States and Canada. The 

history of the registry-system in the colonies and the original States is an 
interesting subject. l In every jurisdiction where the inquiry came before 
the Courts,2 the conclusion was reached that the register was admissible on 
common-law principles as evidence of the execution and contents of the 
recorded deed.3 In only a few of the earlier States was this result expressly 
provided for by statute. But as time went on, and other States were formed, 
express statutory declarations became common; and now in virtually every 
jurisdiction 4 such provisions exist. 

6 Compare the passage of Gilbert. 8upra, end of the 16008. "i'hese probably all had 
with the quotations ante, §§ 1648. 1649. their origin in the public discussion of the sub-

7 Sec, for example. Womack v. Hughes. ject under the Cromwellian Commonwealth. 
quoted ante. § 1649, Knox v. Silloway. Barbour But it is noticeable that Royalist an!! Puritan 
v, Watts. in § 1651, post. under Maine and colonies alike adopted the expedient. See 
Kentucky. and the quotations given under Professor Joseph H. Beale's article on the 
§ 1224. ante. where the rule about producing Origin of the System of Recording Deeds in 
the original is dealt with; see also the early America (Green Bag. 1907, XIX, 335). 
cases in South Carolina and Virginia. cited in 2 Except California. Louisiana. Michigan. 
§ 1225. ante. and Missouri. 

§ 1651. 1 The earliest act judicially cited 3 Though in many courts only when the 
seems to be that of South Carolina in 1698 (1 original deed was shown unavailable; the 
Bay 37). John Locke's charter of 1669. for history of that other rule is briefly examined 
the Carolinas. had contained 8uch~a provision. ante. U 1224. 1225. 
But it is known that a registration system was • There remain only Connecticut. Maryland 
also a feature of the law of the colonies of (domestic deeds). Massachusetts, and ap-
Plymouth, Virginia, and Maryland, before the parently Virginia. 
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For judicial rulings, then, the field is now restricted chiefly to two classes 
of questions, the kind of document thus provable, and the regularity of 
the recording under the statutory requirements. The general principles 
(ante, §§ 1648 and 1649) serve still as the foundation of decision for cases 
not expressly covered by statute; but the mass of decisions are concerned 
with the details of registration-requirements, and are therefore without the 
present purview, both as dealing with substantive law and as concerning the 
verbal interpretation of local statutes. It is enough here to note the terms 
of the statutes that declare a rule of evidence and the decisions illustrating 
the general principle.5 

I In the following list are placed, first: the ten days, required before using such copies); 
etatutes, and, next, the decisions; but a 1910, Musgrave v. Anglin, 43 Can. Sup. 484 
detailed examination of the statutory history (certified copy of will by Quebec notary; 
is here impossible, so that it must be under- etated more fully post, § 1681). 
stoC)d that many of tho decisions antedate the Alberta: St. 1906, c. 24, § 17 (land-title 
statut!lS or at least the statutes in their present registry; the registrar's exemplification or 
form, and only in special instances can the certified copy of .. any instruments affecting 
relation of statute and ruling be noted. lands whieh arc deposited, filed, or registered 

In this list the rulinOB given without in his office" is admissible" in the same manner 
detailed notes of their terms signify rulings and with the same effects as if the original was 
declaring the register (or a certified copy; see produced "); St. 1910, 2d SCBS., Evidence Act, 
§ 1655) admissible provided the illstrument is c. 3, §§ 36, 37 (like Ont. Rev. St. c. 76, §§ 33, 
latofully recorded or inad'n!$siblc because the 34); ib. c. 3, §§ 48, 49 (instrument deposited. 
i7l8tMlment is not lawfully recorded; and, no kept, or registered ~ith the registrar or deputy 
attempt is made to note the particular ir- registrar of land-titles, provnble by certified 
regularity (defective acknOWledgment, wrong copy undcr seal; except that" where a public 
county, period for record expired, etc.) causing officer produces upon subpoena an original 
exclusion, for here the countless details of document, it shall not be deposited in court 
local statute and substaDth"c law are involved; unless otherwise ordercd," but a COpy certified 
except that a ruling affecting a class of docu- by the producing officer shall be filed). 
ments (e. g. chattel mortoaoes) is so noted, when British Columbi.'l: Rev. St. 1911, c. 78, § 38 
it im'01\'e5 tho general principle (ante, § 1648) (like Dom, E\"id. Act § 2;); § 39 (like ib. § 28) ; 
requiring the record to be based on Il system of § 45 (for cp.rtified copies of registered instru-
acknowledgment or proof. In almost all the ments, tcn, days' notice at least must be given 
instances the e\'idence admitted is a certified to the opponent, and the certified copy shall 
copy of the register, but this involves the same then~suffice unless the opponent within four 
principle (as explained post, § 1655). days after receipt gives notice of intention to 

The statutory pro~isions are here summarized dispute the original's validity) ; C. 127, § 145 
without noting their terms as to accounting for (registrar's certified copy of any recorded 
non-production of the orioinal: on this poiut instrument, except a will, admissiblc "without 
they are summarized ante, § 1225. l\1o.~eover. further proof"); c. 78, § 44 (certified or 
general statutes declaring the record ad- exemplified copy, under seal of the registrar. 
missible arc alone noted, omitting minor of any instrument deposited or registered in a 
statutes declaring documents of certain kinds land-office or registry of a eOllnty or tho 
or of certain districts entitled to record 01' Supreme Court is admissihle as evidence "of 
curino defects of record under carlicr laws. the original," without proof of the registrar's 
Statutes sanctioning the usc of records re- signature or seal); e. 12;, § 9 (rcgistrar's certi-
established in place of 105t 7ecords are noted fied transcript of all instruments, etc. "made 
P08t, § 1G82. Statutes authorizing the re- for the purpose of the establishment of district 
cording of abstracts of title ("burnt record" offices" of land registry admissible); c. 12;. 
acts) are dealt with post, § 1705. Statutes § 147 (quoted ante, § 1225, n. 1); St. 1914, 
nuthorizing the use of copies of a rcoistered 4 Geo. V, c. 26, § 2 (amending Rev. St. 1911, 
title arc placed here, but their principle is C. 78, § 50, by substituting "twenty-fivc" 
explained anle, § § 1239, 1647. Statutes for" ten "); 1899, Pavier V. Snow, 7 Br. C. 81 
allowing the execution of the orioinal deed (certain certificates, etc., admitted under R. S. 
to be proved by the certificate of acknowledo- 1897, c. 135, § 98, without notice). 
ment appendcd lire dealt with post, § 1676. Manitoba: Rev. St. 1914, C. 171, § 169, 

CANADA: Dominion: R. S. 1906, C. 145, Real Property Act (a certified copy, by the 
Evid. Act § 27 (similar to Ont. R. S. C. 76, § § 33, district registrar under official 8eal, of a certi-
34); § 28 (reasonablo notice, not less than ficate of land title or anv instrument deposited 
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or registered in such office, is admissible to (certificate of title after proceedings to quiet 
prove "due execution of the original," and title; certified copy of record, admissible). 
"without proof of the signature or seal" of N orthwe.st Territories: Copsol. Ord. 1898, 
office of the district registrar); Registry Act, c.43, § 30, c. 44, § 9 (execution and contents of 
c. 172, § 50 (registrar's certificate of registra- mortgages and sales of chattels are provable 
tion of an instrument shall be evidence of the by the registration-clerk's cp.rtified copy). 
registration "and due execution of the instru- Nova Scotia: Rev. St. 1900, c. 163, § 20 
ment," without proof of the signature of the (crown grants; duplicate original provable by 
rcgistrar); § 51 (registrar's certified copy of a certified COpy of the commissioner of crown 
registered instrument, with the exception of lands; books of registry provable by certified 
crown grants and other specified instruments, copy of the registrar of deeds; special pro\'i-
shall be evidence" of the contents of and of tho sions for plans not annexed); § 21 (" any deed. 
execution of the original instrument"): § 76 or any document from the books of registry," 
(registrar's certified copy under seal of an is provable by the registrar's certified copy); 
instrument dilly registered shall be evidence § 23 (for copies under § 21, ten days' notice 
.. of the facts and nlatters therein stated, and a schedule of documents must be given, 
without proof of 'the registrar's signature or unless the Court dispenses): § 24 (" every bill 
seal "); § 77 (registrar's certified copy under of sale or other document, filed in any registry 
seal of an instrument duly registered shall be of deeds, may be proved" by certified copy of 
receivable" without proof of the due execution the registrar of deeds); § 25 (the registration 
of the original, as 'prima facie' evidence of is provable by the registrar's indorsement on 
the original instrument and the due registra- the deed or copy): § 27 (Quebec notarial 
tion," without proof of the registrar's signa- instruments; substantially like Dom. Evid. 
ture' or office): c. 17, § 19 (clerk's certified Act. § 27, omitting the proviso); 1905, 
copy under court seal of bill or sale or mortgago Bartlett v. Nova Scotia S. Co., 37 N. Sc. 259, 
of chattels is to be evidence of the registration 264 (certified copies of a plan found in the 
only); c. 05, § 18 (Quebec notarial instru- Crown land-office, not admitted, under Rev. 
ments; like Dom. Evid. Act, § 27); § 22 St. 1900, e. 163, § 20; the Court's hostility to 
(like ib. § 28). the statute, "of which I confess I knew nothing 

New Brunswick: Conso!. St. 1903, e. 127, until the present argument," is so strong that 
§ 33 (Crown grants made before the erection of its ruling is not to be wondered at); St. 1910, 
the Province, provable" as hereinbefore pro- 10 Edw. VII, c. 28 (amending Re\·. St. 1900, 
vided"; compare § 1680, post); c. 127. § il e.163, § 27, by requiring ten days' notice of the 
(registrar's certified copy of a filed bill of sale intention to use such a uocument, if a will or a 
is to be evidence of the filing and the time deed, td,ess the judge dispenses); 1905, 
thereof); c. 127, § 48 (n deed or will registered M"Donald v. McDonald, 38 N. Sc. 261, 278, 
in the sheriff-court books of Scotland is prov- 290 (the ex.ecution of the original deed need not 
able by certified COpy of the custodian under otherwise be proved when a certified copy of 
the sheriff's seal, if accompanied by affidavit the registry is offered under the Evidence 
of comparison with the original and of the Act, Rev. St. 1900, c. 163, § 21). 
genuineness of the seal) : c. 127, § 69 (notice of Ontario: Rev. St. 1914, c. 76, §§ 33, 34 
sale under mortgage, provable by certified (a" notarial act or instrument" in Quebec, 
copy; cited ante, § 1225); e. 151, § 57, St. filed, enrolled, or enregistered, is provable by 
1920, c. 6, § 57 (all certified copies by the regis- certified copy of the notary possessing the 
trar of instrumcnts duly registered "shall be original; but it may be .. rebutted or set aside" 
allowed "); e. 127, § 63 (registered instru- by proof that the document is one not lawfully 
ments, other than wills, arc provable by certi- to be taken or filed by a notary, or that it is 
fiecl copy: cited arlte, § 1225); e. 127, § 70 not a true copy, etc.); § 46 (an "instrument or 
(instruments filed under the bills of sale act memorial" is provable by exemplification or 
of 1893 are provable by certified copy; quoted certified copy under the hand and seal of office 
ante, § 1225); c. 127. § 32 (plan or record of of the registrar, etc. in whose office the same 
BUrvey on file in the Crown Lands office. is registered, etc.); § 47 (certain notice re-
provable by surveyor-general's or deputy'e quired for BUch copies; cited ante, § 1225); 
certified copy, without proof of official ehar- c. 122, 92 (contracts for sale of land; quoted 
acter or eeal); c. 127, § 62 (any_.decree etc. ante, § 1225); c. 123, § 126 (registered titles); 
qualified for registry and registered under the c. 125, § 37 (chattel mortgage or bill of sale 
Registry Act, and any certified copy by the filed; a certified copy by the clerk under seal 
registrar, is admissible); 1844, Smith v. of Court shall be evidence that the instrument 
Millidge, 2 Kerr 408, 413; 1857, Doe v. was receivcd and filed). 
Rideout, 3 All. 502; 1892, Doe v. McLean, 31 Pr.·'1.C' Edward Island: St. 1889, § ·42 
N. Br. 474 (requirement of notice construed). (duly registered deed or mortgage is provable 

Newfoundland: Consol. St. 1916, c. 91, § 22 by the registrar's certified copy, as "evidence 
(a duly registered" deed or document" may be of the contents of the original "): § 44 (public 
proved by the registry or a .. certified copy lands commissioners' duplicate deed, de-
thereof by the registrar, with(!;.~ further posited in his office, is provable by a certified 
prool") i St. 1921. 12 Geo. V. c. 21. § 21 copy under seal by bim or the aSllistant. 113 evi-
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dence "of the due ol:ecution and of tho con- lost or destroyed, a certified copy from the 
tents of the original"); § 45 (registered plan, registry shall be deemed good secondary evi-
provab!2 like a deed); § 46 (Surrogate's dence "); § 4001 (" If the original is found to 
registered license to sell real estate, provable have been recorded, and it does not appear 
by the Surrogate's certified eopy undur seal) ; whether it was done on proper probate, the 
t 49 (filed bill of sale or mortgage of chattels court shall presume, until the contrary appears, 
is provable by certified copy of the custodian that the same was done on proper probate ") ; 
under seal of the Supreme Court, as"e\'idence St. 1911, No. 52, p. 31, Feb. !!O, § 2 (certified 
of the C'H! ~'.mts" and the. transcript of recorded corporate con\'eyance, 

Saskatchewan: Rev. St. 1920, c. 67, § 20 admissible; unless the corporation is in pos-
(land-titles; like Alb. St. 1906, c. 24, § 17); session and forgery is pleaded); 1832, Mitchell 
c. 44, Evidence Act, § 21 (any instrument filed II. Mitchell, 3 Stew. &: P. 81, 83; 1834, Tatum 
or registered in a land registration district, II. Young, 1 Port. 298, 310; 1839, Swift 11. 

provable by the registrar's certified copy); Fitzhugh, 9 Port. 39, 57; 1839, Smoot v. 
fl. 44, § 18 (Queooc notarial act; like Onto R. Fitzhugh,9 Port. 72, 75; 1874, Keller 11. Moore, 
S. c. 76, §§ 33, 34); c.200, § 36 (chattel mort- 51 Ala. 340; 1878, Sharpe t1. Orme, ,61 
gages; like Yukon Consol. Ord. c. 7, § 30). Ala. 263; 1879, Hart v. Ross, 64 Ala. 96, 97; 

Yukon: Consol. Ord. 1914, C. 7, § 30 1880, Baucum v. George, 65 Ala. 259, 267; 
(registered bills of sale and mortgages of per- ISS0, Boykin v. Smith, 65 Ala. 294, 300; 18S1, 
8Onal~y; the registration clerk's certified Dugger v. Collins, 69 Ala. 324, 32S; 1881, 
copies shall be " 'prima facie' evidence of the Coker v. Ferguson, 70 Ala. :.!S4, 287; lS84, 
execution of the or.ginal instrument," and of Roney v. Moss, 76 Ala. 491; 1SS5, England t'. 
the date, etc.); C. 30, § 11 (grants, etc., quoted Hatch, SO Ala. 247, 249; ISSu, Tranum V. 

posl, § 1680); ib. §§ 19, 20 (provisions for Wilkinsc.n, 81 Ala. 408, 1 So. 201. semble; 
proof of copios of town-site allotments, Crown 18S9, Patterson 11. Jones, 89 Ala. 388, 8 So. 
grants, etc.; compare N. Sc. Rev. St. 1900, 77 (statute heid to apply to conveyances of 
C. 163, § 20); ib. § 21 (" A copy of any deed, personal property also); IS90, Caldwell v. 
or any document on file in the land-titles' Pollak, 91 Ala. 353, 359, S !?-:>. 546; 1890, 
office, certified under the hand of the registrar, Robinson v. Cahalan, 91 Ala. 479, 481, 8 So. 
or proved to be a true copy taken therefrom, 415 (mortgage; certified copy admitted as 
shall be taken in evidence in place of the "self-proving"); lS94, ,Tinwright V. Nelson, 
original"); ib. § 23 (similar to N. Sc. Rev. St. 105 Ala. 399, 401, 17 So. 91 (statute 'held to 
1900, C. 163, § 23, but requiring only five days' apply to fl)nveyances by corporations).; 1895, 
notice); ib. § 24 (similar to N. Sc. Rev. St. Posta! Tel. Cable no. 11. Brantley, 107 Ala. 
1900, C. 163, § 24, for the Gold Commissioner'S 683, 18 So. 320; lS97, J'lnes V. State, 113 Ala. 
office); ib. § 25 (similar to N. Sc. Rev. St. 95, 21 So. 229; 189S, Foxworth 7l. Brown, 
1900, C. 163, G 25); ib. § 26 (similar to N. Sc. 120 Ala. 51l, 24 So. I, semble (record of mort-
Re\·. St. 1900, C. 163, § 25, for the Gold Com- gage, admissible); 1899, Stumphill r. Bullen, 
missioner's office). 121 Ala. 250, 25 So. 928; 1904, Norris !). 

UNITED STATES: Federal: Code. § 9060 Billingsley, Ala. ,37 So. 564; 1915, 
(U. S. internal revenue collector's record of Burnett 11. Roman, 192 Ala. lS8, 68 So. 353 
saie of land, provable by certified copy, to be (Code § 3374 applied to admit a certified r.opy 
evidence .. of the truth of the facts therein of a deed rccorded in a county other than the 
stated "); 1802, Edmondsoll v. Lovell, 1 Cr. locus of thc land). 
C. C. 103; 1809, M'Keen 11. Delancy, 5 Cr. Alaska: Compo L. 1913,§§~525, 532, 534 
22; 1816, Sharpless v. Knowles, 2 Cr. C. C. (sub~tantially like Or. Laws 1920, §§ 9S76, 
128; 1826, Peltz v. Clarke, 2 Cr. C. C. 703; 9892, 9894); § 542 (like ib. § 9909); § 497 
1830, Beall V. Dick, 4 Cr. C. C. 18; IS30, (married womau's recordt'd list of personalty, 
Carver 11. Jackson, 4 Pet. I, 81 (for New York provable by certified COpy); § 555 (convey-
law); 1835, Winn V. Patterson, 9 Pet. 663,677; ances of personalty; commissioner's certified 
1850, New York Dry Dock v. Hicks, 5 McLean copy, admissible, but only to prove the filing); 
111, 112; 1858, Thomas V. Lawson, 21 How. § 747 (mortgage of personalty; recorder's 
331, 338 (for Arkansas); 1865, Secrist 17. certified COpy, admissible .. without further 
Green, 3 Wall. 744 (for Illinois and New York) : proof of the execution of the original"). 
1869, Carpenter 11. Dexter, 8 'Vall. 513, 530 Arizona: Rev. St. 1913, § 1743 ("Every in-
(same); 1897, Union P. R. Co. 11. Reed, 25 strumcnt" permitted or required to be re-
C. C. A. 389, 80 Fed. 234 (power of attorney corded with the county recorder and "lawfully 
to convey Nebraska land; record-copy does proved or acknowledged," is provable by the 
not dispense with other proof apart from record or a duly certified copy); § 4128 
statute; this seems to ignore the preceding (county recorder's certified copy of chattel 
rulings; see especially Winn V. Patterson). mortgage, to be evidence of filing, "but of no 

A.labama: Code 1901, § 3374 (certified other fact "). 
copy of " duly recorded "conveyance of pro- Arkansas: Dig:. 1919. § 1531 (record, or 
perty," admissible); § 3395 (similar,~for con- recorder's certified transcript, of deed or other 
ditional sales of personalty); § 4000 (" If the instrument affecting real estate, duly recorded, 
orib>inal of any paper, properly registered, is is admissible, the original being lost, etc.); 
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f 1635 (deeds of admini~trators, etc., pro\"abll) 242, 248 (~luue); 1884, Anthony v. Chapman, 
by recorder's certified copy underscnl); § 73S5 65 Cal. 73, 76, 2 Pac. 889 (same); 1897, Davis 
(chattel mortgages; recorder's certified copy, v. IlOpr. Co., 118 Cal. 45, 50 Pac. 7 (same). 
admissible); 1838, Brown v. Hicks, 1 Ark. Colorado: Compo St. 1921, § 4901 (Cor a 
233, 243 (bill of sale); 1843, Brock v. Saxton, recorded instrument not duly acknowledged or 
5 Ark. 708 (same); 1853, Dixon V. Thatcher, proved, a certified copy may be .. proved or 
14 Ark. 141, 146; 1856, Mc~cill v. Arnold, acknowledged" with like effect as the original) ; 
l't Ark. 154, 169; 1856, Trammell 1). Thur- § 4()03 (a duly recorded instrument may be 
mond, 17 Ark. 206,215; 1886, Apcl v. Kelsey, pro\'cd by the record thereoC, "whether an 
,17 Ark. 413, 420, 2 S. W. 102. original record of uny mining district, or a copy 

California: Here the rulings had originally thereol deposited in the recorder's office of any 
reCused to recognize the register us evidence: county" under the law, "or a record of such 
C. C. P. 1872. § 1919 (" A public record of a recorder's office," "or a tmnscript Crom any 
vrivate writing may be proved by the original such record certified by the recorder of the 
record. or by a copy thereoC, certified by proper county"); § 8741 (recorder's certi-
tho legal keeper of the record "); § 1951 as licd copy of "all pupers filed" and of rec-
amended by St. 1889, no. 45 (" every instru- ords, admissible); § 5052 (certificate of sale 
ment conveying or affectil1g real property. by trustee under tnl~t deed, provable by 
acknowledged or proved and certified as certified copy); § 1374 (recorded sale of auto-
provided in the Civil Code" may be read mobile; State secretary's certified copy ad-
.. without further proof"; "also, tbe original missible" to prove title "); § 4905 (deeds 
record of such conveyancy or instrument thus defectively recorded, to serve as notice, but 
acknowledged or proved. or a certified CO!,y of not to be admissible in evidence unless other-
the record of such conveyance or instrument "ise proved); § 4907 (instruments affecting 
thus acknowledged or proved. as the original real estate in this State, acknowledged or 
instrument, "ithout further proof"); Civ. C. proved before a notary public in a U. S. State 
1!l72, § 1207 (certified copy of defer.th·e in- or Territory. admissible; also a certified copy 
strument affecting real property recorded oC the record); § 5094 (recorded chattel 
before Jan. I, 1915. admissible; but if ro- mortgage, provuble by certified copy); 1874. 
corded within 15 years before trial, the original Sullivan t. Hense, 2 Colo. 424. 431. 
instrument must first be shown genuine); Columbia (Di.,trict): Code 19t9, § 1071 ('l 
St. 1915, p. 1932, Nov. 3, No. 1049, in Deering's certified copy. by the keeper of the record. 
Gen. Laws, §§ 27, 41, 4!l, 52 (land title regis- under official seal, of "the record of any deed 
tration; quoted ante, § 1225); 1853, Powell or other instrument in writing, not oC a 
~. Hendrick. 3 Cal. 427, 430 (recorded agree- testamentary character," duly recorded by 
ment, copy and original offered, not evidence law, admissible to prove "the existence and 
of execution); 18(;2, Touchard v. Keyes, 21 contents" and "that it was executed as it 
Cal. 202, 210 (county recorder's certified copy purports to have been "); § 519 (" the record or 
oC Alcalde's deed-records legally put in his a copy thereoC oC any deed recorded," but 
charge, receivable; Norton, J., diss .• because defective and cured by certain sections, is 
the Alcalde's records were not made upon any admissible). 
requirement of previous proof of execution); Connecticut: Gen. St. 1918, § 1306 (certified 
1862. Clark v. Troy. 20 Cal. 219, 223 (deed copy of a recorded tax-collector's deed, ad-
duly pro\'ed and recorded, received "ithout missible); § 311 (town c1erk's or his assistant's 
further proof; the recording statute held to certified eopy of recorded deeds, to beconclush'e 
apply to deeds theretoCore made); 1863. evidcnce of the lact of record); § 319 (town-
Tustin D. Faught, 23 Cal. 237, 239, semble clerk's certified copy of recorded survey-map, 
(deed duly proved before a notary, etc., admissible); 1806, Wells v. Tryon, 3 Day 490 
received); 1864, Landers v. Bolton, 26 Cal. (copy of record, receivable; here thl! document 
393. 405 (geneml principle laid down, that Ii was defectively copied); 1808, Talcott v. 
deed duly proved and recorded may be offered Goodwin, 3 Day 264, 267: 1814,Cunninghalll 
without further proof; Bee quotation supra); r. Tracy, 1 Conn. 252; 1847. Kelsey v. Hannwr. 
1865. McMinn V. O'Connor. 27 Cal. 238; 244 18 Conn. 311. 318 (" in all cases where a party 
(certified copy of a deed duly recorded. ro- is authorized to read in evidence a copy of a 
ceivable without otherwise proving execution) ; deed Crom the public records"); 1902, Col-
1869, Anderson 11. Fisk, 36 Cal. 625, 635 (cer- chester Sav. Bnnk v. Brown. 75 Conn. 69, 52 
tified copy of a recorded deed made prior to At!. 316 (admissible Cor a deed to a third 
statute, recch·able. though not acknowledged person; compare the citations ante, §§ 1224, 
or proved, the statute treating such deeds as 1225). 
entitled to record and to the evidential benefits Delaware: Rev. St. 1915, § 1388 (county 
thereof); 1869, Garwood li. Hastings, 38 Cnl. deed-recorder's record, or certified copy, oC any 
216. 219 (like Touehard v. Keyes; Sprague, J., instrument authorized hy law to be recorded. 
diss.); 18ti9, Mayo v. Mazeaux, 38 Cal. 442, admissible); § 3215 (record or office copy 
449 (general principle declared. as in McMinn thereof, admissible to prove a duly recorded 
I). O'Connor); 1872, Moss v. Atkinson, 44 Cal. deed); §§ 3202, 3203 (recorded deeds of 
3, 17 (same); 1874. Jones \1. Marks, 47 Cal. trustees for married persons. provable by 
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certified COpy); §§ 3213. 3214 (certain 
defectively acknowledged but recorded deeds. 
provable by certified copy); § 3238 (recorded 
deed by foreign corporntion of land in Dela
ware. provable by certified copy); St. 1917, 
Apr. 25, c. 235 (validating recorded deeds 
dated before Jan. 1. 1915); 1835. Roach~. 
Martin. 1 Harringt. 548 (certain old deed:j 
thus provable. even though in strictncs~ not 
properly recorded); 1837. Porter r. Bu~king
ham, 2 Harringt. 1!l7. 

Florida: Here the subject has been e\'en 
placed in the Con~titution. by one of those 
whims which prove that democratic govern
ment can be just as misguided and inapt as 
autocratic government: Art. XVI. § !! 1 (" A 
certified copy of the record of any deed or 
mortgage that has been or shall be duly re
corded according to law shall be admitted as 
'prima facic' evidence thereof. and of its due 
execution. with like effect as the original duly 
proved; provided the original" is duly ac
counted for etc.); Rev. G. S. 1!)19. § 1O:3G 
(suits on officinl bonds. etc.; quoted post, 
§ 1680); § 2724 (Stute land conveyances, etc. 
provable by Stnte commissioner of agriculture's 
certificate); § 2720 (to "a deed. conveyance, 
paper. or instrument of writing." lawfully 
filed or -recordcd in public office of this State or 
a county. provable by the custodian's certified 
copy under official seal, or if none, under 
private seal); 1896, Parker ". Cleaveland, 37 
Fla. 39. 19 So. 344. 

Georoia: H('v, C. 1910, §§ 57!!!'. 5S0G 
(record in a public office is provable by cer
tified copy); § 4210 (a "registered deed shall 
be admitted in evidence ••• without further 
proof," un!ess t.he maker or heir or opponent 
makes affidavit that it is a forgery. whereon 
an issue of genuineness shall be tried); § 4212 
(if the original is lost, "a copy from the regis
try" is admissible); 1851, Beverly I). Burke, 
9 Ga. 440, 443. 445; 1853, Jones 11. Morgan, 
13 Ga. 515, 522; 1858, Watson ". Tindall, 
24 Ga. 494. 502; 1858, Poulet ". 'Johnson, 
25 Ga. 403. 409; 1860. Oliver I). Persons, 30 
Ga. 391, 398 (the mere fact of record, in
sufficient; proper probate must appear); 
1860, Payne v. McKinney. 30 Ga. 83, 85; 
1861, Gill v. Strozier. 32 Ga. 688, 694; 1870, 
Eady v. Shivey. 40 Ga. 684, 686; 1874, High
field v. Phelps. 53 Ga. 59; 1876, Graham 11. 

Campbell. 56 Ga. 258. 260; 1876. Gardner 
v. Grannis, 57 Ga. 539. 554; 1877, Eaton v. 
Freeman, 58 Ga. 129; 1877, Hearn ", Smith. 
59 Ga. 703; 1879, Eaton v. Freeman, 63 Ga. 
535, 538; 1882. Chapman v. Floyd. 68 Ga. 
455, 458; 1893. First N at'l Bank v. Cody, 93 
Ga. 127. 143, 19 S. E. 831; 1894, Bagley 11. 

Kennedy. 94 Ga. 651, 20 S. E. 105; 1898. 
Hayden 11. Mitchell. 103 Ga. 431. 30 S, E. 
287; 1900. Garbutt L. Co. I). Gress L. Co .• 111 
Ga. 821. 35 S. E. 686; 1902. Crummey v. 
Bentley. 114 Ga. 746. 40 S. E. 765; 1902. 
Griffin v. Wise, 115 Ga. 610. 41 S. E. 1003; 
1902. Anderson v. Leverette. 116 Ga. 732, 42 

S. E. 1026 (recorded bills of conditional sale 
of personalty. admitted on the same conditions 
as mortgages); in the following rulings it is 
held that. under the statutory proviso. there 
must be other evidence of execution, if the 
statutory affidavit alleging forgery is made; 
1867. Doe v. Stenns. 36 Ga. 463. 472; 1869. 
Hanks v. Phillips. 39 Ga. 550. 552 (the pro
ponent must then prove it "us on other papers 
not required by law to be registered "): 1870, 
Eady r. Shivey, 40 Ga. 684. 687; 1877, Hill 
v. Nisbet. 58 Gu. 5S6. 5S9; 1887. Holland v. 
Carter. 79 Ga. 139. 3 S. E. 690; 1898. Ander
son 11. Cuthbert. 103 Ga. 7G7. 30 S. E. 244 
(but the statute does not exclude evidence 
denjing a deed's genuineness even though no 
affidavit is made): 1902. Crummey 11. Bentley. 
114 Ga. 746. 40 S. E. 765; 1904. Bentley v. 
McCall. 119 Ga. 530. 46 S. E. G45; 1905. 
Flint R. L. Co. v. Smith, 122 Ga. 5. 49 S. E. 
745 (power of attorney): 1906. Bower r. 
Cohen. 126 Ga. 35. 54 S. E. 918; 1909. Levcr
ett 11. Tift. 6 Ga. App. 90. G4 S. E. 317 (anciellt 
deed. recently recorded and no affidavit of 
forgery filed; admitted and burden of proof 
expounded); 1916, Haithcock v. Sargent, 145 
Ga. 84, 88 S. E. 550. 

Hawaii: Rev. L. 1915, § 3117 ("The 
record of an instrument duly rccorded. or a 
transcript thereof duly certified." may be 
admitted, if the opponent shows that pronf for 
record wus mude "upon the oath of an inter
ested or incompetent person. neither such 
instrument nor the record thereof shall be re
ceived in evidence until established by other 
competent proof "); § § 3100-3102 (recorded 
conveyances out of the Territory but within 
the U. S.; ma:r be acknowledged before any 
officer there authorized to do so. with a certifi
cate of the Secretary of State under State 
seal, or of clerk of a court of record under court 
seal, attesting the officer's authority. as here 
prescribed in detail; provisions for acknowl
edgment of conveyances in foreign countries). 

Idaho: Compo St. 1919. § 7953 (like Cal. 
C. C. P. § 1919); § 796!! (like Cal. C. C. P. 
§ 1951. omitting" the original record "). 

Illinois: Rev. St. 1874. c. 30, § 20, as 
amended by St. 1903. !\Iay 28. p. 118 (for 
deeds, etc., without the Stute and within the 
United States or any Territory or Dependency 
or the District of Columbia. an acknowledg
ment or proof may be mude "in conformity 
with the laws of the Stato. Territory. Depend
ency. or District where it is madc"; and "if 
any clerk of a court of record within such State. 
Territory. Dependency, or District shall under 
his hand and the sen! of such court certify" 
to the conformity of the acknowledgment, or 
the conformity "ball appear by the laws thereof, 
"such instrument. or a duly proved and certi
fied copy of the record of such deed. mortgage. 
or other instrument relating to real estate, 
heretofore or hereafter made and recorded in 
the proper county. may be read in evidence 
as in other cases o[ such certified copies. 

459 
• 



§ 1651 EXCEPTIONS TO THE HEARSAY RULE [CHAP. LIV 

Fourth: All deeds or other instrumenta or re-recorded on change of county boundaries 
copies of the record thereof duly certified or or creation of new county); § 9499 (same for 
proven which havo been heretofore u.cknowl- certain re-recorded deeds); § 3988 (convey-
edged or proven before either of the courts or ances 20 years old and recorded in the wrong 
officers. •. may be read in evidence with- county, etc., provable by certified copy) ; 1838, 
out further proof of their execution, with the Bowser v. Warren, 4 Blackf. 522, 527 (record 
same effect as if thi.! act had been in force at copy sufficient, whenever the original need not 
the date of such acknowledgment or proof ") ; be produced); 1839, Dixon v. Doc, 5 Blaeke. 
§ :!I (instruments affecting land, execut~'<I and 107 (record of a dctld to other than the offeror 
acknowledged or proved before a justice out (sec ante, § 1225) admissible without otherwise 
of the county of the land, but record~'li in the pro\'illg execution); IS39, Rucker v. McNeely, 
county of the land, shall be treated as legally 5 Blackf. 123 (record admitted after proof of 
rerorded notwithstanding the lack of a proper loss); 1842, Rawley v. Doc, 6 Blackf. 141, 144 
c~rtificato of the justice's office; provided (proof of execution of recorded laud-patent 
that the record" shall not be read in evidence not necessary); 1842, Foresman r. Marsh, 
unless the certificate of the proper county clerk 6 Blackf. 285 (general principle of Bowser v. 
under his official seal is produced, or other Warren repeated); 18·13, McNeely v. Hucker, 
competent evidenre introduced," of the {} Blacke. 391 (like Hurker v. McNeely); 1847, 
justice's office at the date of acknowledgment) ; Stephenson t'. Doe, Ii Blackf. 508, 512 (like 
§ 31 (recorded deeds, etc., not duly acknowl- Hawley t>. Doc); 1~58, Tenant t>. Humficld, 
l'<lged or prO\'en "shall not be read as e\'idencc, 11 Ind. 130 «(,hattcl mortgage; general prin-
unless their execution be proved in a manner ciple affirmed); 1~60, Lyon v. Perry, 14 Ind. 
required by the rules of e\·idence applirable 515; 1865, Allen r. Vincennes, 2.5 Ind. 531; 
to such writings, so as to supply the defecta 1877, Westerman v. Foster, 57 Ind. 408, 
of such acknowlcdgment or proof"); § 35 410; 1878, Steeple v. Downing, 60 Ind. 478, 
(record or a certified copy by the recorder of 495 (justice's office); 1878, Gossett v. Tolen, 
an instrument concerning land, lawfully re- 61 Ind. 388, 391 (betterment assessment); 
corded, to bo admissible, "without further 1883, Benefiel t>. Aughe, 93 Ind. 401, -105; 
proof thereof"); § 36 (same, where proof of 1891, Adams v. Buhler, 131 Ind. 66, 30 ~. E. 
loss, etc., is made by the party's affidavit); SS3 (mechanic's lien notice); 1895, Krom v. 
c. 95, § 5 (same for duly recorded chattel Vermilion, 143 Ind. 75, 41 N. E. 539 (mort-
mortgages); c. 109, §§ 2, 11 (same for <luly gage); 1907, New Jersey I. &; r. R. Co. v. 
recorded plats of subdivisions); St. 1897, !\lay Tutt, 168 Ind. 205, 80 ~. E. 420 (whether a :24-
I, § 39 (registrar of title'>! certified copy under inch tile would suffice for a ditch, allowed). 
seal of an original certificate of a regi>!tered Iowa: Code 1897, §4630, Comp.Codc, § 7337 
title, and the owner's dUI,licate certificate, to (" any instrument" recorded in a public office 
be admissible); § 58 (certified copy admissible by authority of law is pro\'ablc by record "or 
in place of a lost duplicate original certificate a duly authenticated copy thereof"); § 7343 
of title); St. 1907, May :28, p. 376, § 5 (ro- (so also for eopies of entries in a book of 
corded claim for horse-shoer, provable by "copies of original entries"); § 7348 (Iand-
recorder's certified copy or the certificd office receivcr'li duplicatc receipt is proof of 
original); St. 1921, June 30 (recorded sur- title except against holder of actual patent); 
voyor's plat; certified copies may be USl'li 1887, Carter v. Davidson, 73 Ia. 45, 49, 34 
like deeds); St. 1921, July 13, § 5 (chattel N. W. 603. 
mortgages; certirk'<1 copy by the county KansCUI: Gen. St. 1915, § 7273 (any paper 
recorder of deeds :\tjlU;.~sihle "upon the sume required or authorized to be filed or recordl'ti 
couditions as copie. of deeds and conveyances in "any Jlublie office" is provable by the legal 
"f land so certified"); 1840, McConnel v. custodian's certified copy under official seal, 
Johnson. 3 Ill. 522; 18H, Grr.ves v. Druen, 68 or by record); U 2078-83, 1901 (record of a 
111. 167, 172 (certified eop~' not sufficient for an decd, etc., defectiveiy executed or acknowl-
auditor's patent to public land; the registry edged or recorded at the time of 'this act is 
acta not applying); 1864, McCormick r. to be admissible, when the original is lost, etc.) ; 
Evaus, 33 Ill. 327; 1864, Holbrook ~. Nichol, G. S. 1915, § 2077, G. S. 1868, e. 22, § 27 
36 111. 161, 167; 1880, Lake v. Brown, 116 Ill. (" Every instrument in writing, conveying or 
83, 89, 4 ~. E. 773. afiecting real estate," provable by cOpy" duly 

Indiana: Burns' Ann. St. 1914, § 478 certified by the register of deeds" where 
(copies of record of ,. deeds and other instru- recordcd, on proof of loss etc.; similar instru-
ments," provable by kL'Cper's attestation ments recorded for ten years in other States 
under official seal, and, if no seal exists, certi- and affecting land in this State, provable by 
fied by clerk of eourt of county under official eopy "duly authenticated by the proper eus-
seal); § 3987 (record not evidence unless a todians or the rerords"; G. S. 1915, § 2084, 
ccrtificate of acknowledgment or proof is St. 1905, e. 324, § 1 (defectively acknowledged 
recorded) ; § 8388 (recorded apprentice's or recorded instrumenta, on record for 10 
indenture, provahle by certified copy): § 3993 years, provable by the record or n. duly !luthen-
(same for recorded power of attorney to con- tieated copy thereof); G. S. 1915, § 6791 
yey land); §§ 5830, 5836, 5848 (same for deeds (regi.!ter or deeds' certified copy under official 
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scal of recorded patent of U. S. or Kansas 
land. admissible): ib. § 6792 (certified copy of 
U. S. patent to land. by "the proper officer 
having such records in custody." admissible): 
ib. § 6499 (register of deeds' certified copy of 
chattel mortgage. admissible. but only to show 
(act of filing); 1911. Van Hall v. Rea. 85 Kan. 
675. 118 Pac. 693 (a U. S. government receiver's 
receipt for puhlic land. recorded but not ac
knowledged. admitted under the curath'e act 
of 1905). 

Kentucky: Stats. 1915. § 1638 (an instru
ment duly registered out of the U. S. is prov
able by the keeper's attested copy certified 
under official seal by a U. S. consul. charge. or 
minister); § 51!) (" certified copies oC all 
instruments legally recordcd" arc admissible) ; 
§ 51!) a (certain defectivcly record cd deeds. 
provable by certified copy); 1813. Eastland v. 
Jordan. 3 Bibb ]!;6. 187 (here excluded for 
delect of prohate); 1814. Well~ v. Wilson. 
3 Bibb 264. 265 (admitted where recorded 
upon the acknowledgment oC the opponent; 
other cascs undetermincd); 1815. Tebbs r. 
White. 4 Bibb 42 (admissible in "all cases 
where the original would be relev:lOt "): 1818. 
Morgan 11. Bcalle. 1 A. K. Marsh. :no (here 
excluded for defective probate); 1820. Bar
bour t'. Watts. 2 A. K. Marsh. 290 (" the 
well-known common-law rule with regard to en
rolled deeds attaches to them "): 1820. Hood 
Il. Mathers. 2 A. K. Marsh. 553. 558; 1821. 
Womack t'. Hughes, Litt. Sci. C. 292, 294 (sce 
quotation ~upra. § 1649); 1821. McIntire v. 
Funk. Litt. SI'I. C. 425. 427; 1823, Sharp r. 
Wickliffe, 3 Litt. 10. 12: 1823, Recs v. Law-
1('58, 4 Litt. 218; IS:!4, Young v. Ringo, 1 T. 
B. Monr. 30; 1827, Hunt v. Owings. 4 T. B. 
Monr. :W (the probate must be set out); 
1830. Edwards r. Uanm., 5 J. J. M. 18. 26; 
18.35. Ross t'. Clarl'. 3 Dlllla 189, 1!15: 1838, 
King v. Mim~, 7 Dana 26;. 269: 1853. Dicker
son 11. Talbot, 14 n. ~Ionr. 50, 62. 69: 1854. 
Hedger V. Ward, IS B. Monr. 106, 114; 1868, 
Pattcn;on D. Hansel. 4 Bush 654, 656: 1899. 
Middlesoorough W. Co. v. ]l;eal. 105 Ky. 586, 
49 S. W. 428. 

Louisiana: The ch-il-Iaw doctrine of 
"authentic acts" makl's it difficult to con
~idcr the Loui~iana cases from the point of ,iew 
of common-law principles: th(' stlltutes, more
over, seem to lack systematic arrangement; 
He". Civ. C. 1920, § 2234 (" The 'authentic 
act,' as relates to contracts, is thllt which has 
been executed before a notary public," etc.); 
§ 2235 (" An act which is not authentic ... 
avails as a private writing. if it be signed by tho 
parties "); § 2236 (" The authentic act is full 
proof of the agreement containl'd in it." as 
against the parties, unless proved a forgery); 
§§ 2251.2253 (notaries. outsid" of New Orleans. 
arc to deposit with the parish recorder "tho 
original of all acts p3!!SCd before them," after 
recording them in their OWI1 record-books; 
acts under private signature, for sale or ex
change of realty. are to be acknowledged or 
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proved before record by parish recorder); 
§§ 2255. 2257. 2260. 2261 (notaries in New 
Orleans arc to register every deed affecting 
ri'alty with the parish register: the register's 
certificate under seal is to be "received ill 
courts oC justice ill evidence in the snmc manner 
as all other public acts"; private act. if 
rerorded, may be acknowledged or proved if 
the partie:! "ish); § 226; (recorder's copie:; 
under ollil'ial spal of .. original acts deposited 
with them" arc to be "legal evidences of their 
contents," iC the act is an authentic one; duly 
certified copies of official bonds" shall alway~ 
be admissiblc ill evidenrc"); § 22fi8 (notaries' 
certified copi!'s oC original acts of which they 
arc depositaries, .. make proof of what is con
tained in the originals "): ~ 2209 (" When th(' 
original title or record is 110 longer in being, :. 
copy is good proof . . . when it is certified 
as being conCol'lnable to the original by the 
notary who has received it or by one of his 
Sllccessors, or by any other public officer. 
with whom the record was deposited. and who 
had authority to gi,'c certified ropics oC it. 
provided the loss of the originul be prc\'iously 
proved "); § 22;0 (" Whell un original titlt·. 
by authentic act. or by privute signatuTC duly 
aeknowledged. has been recorded in any publie 
office. by an officer duly authorized. either by 
the laws of this State or oC the lInited State~. 
to make sueh record. the copy of slIch record. 
duly authl'nticated, shall 0(' rec('ived in cvi
dencl', on proving the loss of the original. or 
showing circumstances. supported by th.' 
oath of thl' party, to render such loss pron
a"lo ") ; Ann. Re\·. St. 1915. § 1455 (sheriff's 
dcpd. pr';\'uble by certified ('opy by the clerk 
or deputy clerk oC thc court where recorded: 
and if the original has been "lost or mislaid" 
";thout being recorded, then "a copy of t hI' 
BamI'. certified as aforesaid. being recorded 
in ~aid office." shall have the same effect as if 
original had been recorded; the affida ,it of any 
person interested being sufficient to establish 
loss or mislaying and to entitle to record): 
§ 3080 (recorder's copies under official seal of 
notaries' acts deposited with him nrc to be 
"legal c\idence oC th(' contents of the original 
nets"); C. Pro 1900, § 142 (notaries arc not 
bound to produce .. t hI) record of nets passed 
before them, of which authentic copies mny be 
obtained. except when it is necessary to prove 
the genuineness of the signntures affixed to 
them "); § 698 (recording officer's certified 
copy of a recorded sheriff's deed. admissible; 
50 also for a eopy of a certified copy recorded 
in place of a lost or mislaid original); 5t. 
1894. No. 117. § 3 (commissioners to acknowl
edge deeds in another State; certified copy 
is to" muke prooC" only to the extent of a copy 
of nn "act und!'r pri\'ate signature"; but if the 
original is deposi ted with II Louisinna notary 
then the notury's certified eopy thereof hus 
the same effect ILS notary's copies ill general) : 
St. 1914. No. 68, p. 165 (any dl'ed. contract. 
etc .• "purporting to be attested by two or 
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more witneBBcs and accompanied by an affi
davit of the grantor or vendor or by one of 
the witnesses," .. shall be deemed •..• prima 
facie' and without Curther proof as being true 
and genuine "); St. 1918, July 10, No. 192 
(provision Cor authenticating deeds, etc. before 
a military, or naval officer): St. 1918, July 11. 
No. 256 (similar, for other officials out of the 
Sta te); 1826, Norwood v. Green. 5 Mnrt, 
N. B. 175 (excluded); 1830 Walden 11. Grant, 
SMart. N. B. 565, 569 (excluded, in thc ab
sence of express statutory authority); 1851. 
Duplesis V. Miller, 6 La. An. 683, Slidell nnd 
Preston, JJ., diss. (conveyances recorded in 
U. S. land-office are not documents that can 
be Ilroved by the register's ecrtified copy); 
1859, Reynolds V. Stille. 14 La. An. 599 (same 
us Walden v. Grant); Grant's Succession, 
14 La. An. 795 (same); compare also the 
cases cited ante, § 1225, und posl, § 1676. 

Maine: Rev. St. 1916, C. 87, § 131 (in 
actions affecting realty, attested copies of 
recorded deeds arc admissible without proof oC 
execution, when the offeror is not grantee nor 
heir nor "justifies as servant" thereoO; this 
statute in effect merely enacts the rule oC the 
earlier decisions: compare also the citations 
ante, § 1225; C. 87, § 132 (attested 'copies byre
gister of deeds, uf early deed records oC specified 
counties copied into modern books, admissihle); 
C. 14, § 38 (certain Indian deeds, recorded with 
Penobscot county, register of deeds, provable 
by eopy attested by register of deeds or by 
Indian agent); C. 96, § 5 (recorded notice oC 
mortgage foreclosure, provable by "the copy 
of such record "); C. 12, § 13 (register of decd's 
certificate shall state dute of making, fact of 
comparison with original, and date of deed 
being filed for record, "but shall be only' prima 
facie' evidence of the last fact"); § 19 (rec
ords of original proprietors of town or planta
tion. deposited with Maine Historical Society, 
and secretary's certified copy filed with register 
of deeds; the register's certified transcript 
admissible" with the same effect as though the 
original records were produced ") ; 1833. 
Knox V. Silloway, 1 Fair!. 201, 216 (admitted 
under a rule of Court; "this rule is in unison 
with immemorial usage in Massachusetts; the 
Courts of this State have uniformly observed 
it; and it is believed that a similar practice 
hus long prevailed in most if not all the New 
England States; . . . it dispensCB with prooC 
of execution in all cases but one, namely, the 
case of a deed to the party himself "); 1834, 
Kent 11. Weld, 2 Fair!. 459 (same; but this is 
allowable. under Court Rule 34, only "in 
actions touching the realty," "when the party 
offering such office eopy in evidence is not a 
party to the deed, nor claims as heir, nor 
justifies as servant of the grantee or his heirs" ; 
1I0t applicable, therefore, to a recorded power 
of attorney in an action for services rendered to 
an alleged agent oC the defendant); 1851, 
White V. Dwinel. 33 Me. 320 (not applicable to 
an office copy 0, a deed to the ancestor under 

whom the plaintiff claims as heir); 1898, 
Flynn II. Sullivan, 91 Me. 355, 40 At!. 136 
(ruled applied); 1901, Egan D. Horrigan, 96 
Me. 46, 51 At!. 246 (same). 

Maryland: Ann. Code 1914, Art.~35, § 42 
(any instrument required, by the law of the 
State or ()ountry where executed, to be regis
tered, and lawfully registered, is provable by 
the keeper's certified copy under seal of ()ourt 
or office); Art. 21, § 28 (instnm1ents of con
tract for conveyance of real estate, provable by 
cr.rtified copy like deeds); Art. 3.3. § 56 (certi
fied copy by land office commissioner of extract 
of a deed lost or destroyed, admissible); 1800, 
Gittings 11. Hall, 1 H. & J. 14. 18, semble: 1801, 
Carroll 11. Norwood, 1 H. & J. 167, 178, 184, 
semble: 1804, Cheney 11. Watkins, 1 H. & J. 
527, 532; 1823, Connelly 11. Bowie, 6 H. & J. 
141; 1824, Craufurd D. State, 6 H. & J. 231, 
234 (" where ian instrument of writing is 
required by law to be recorded, the enrollment 
of it is evidence oC all circumstances necCBsary 
to give it validity"; here, of the delivery of a 
bond in the Orphan's Court); 1843, Mitchell 
v. Mitchell, 1 Gill 66, 81 (the due acknowledg
ment of an heir's rccord releasc, presumed); 
1854, Barry 11. Hoffman, 6 Md. 78, 87; 1854, 
Warner 11. Hardy, 6 Md. 525, 537. 

MassachlUletts: Gen, L. 1920, c. 114, § 4 
(clerk's or secretary's certified copy of cemetery 
conveyances recorded by the corporation, 
admitted); c. 185, § 54 (recorder's certificd 
copy, under seal of court, of the original cer
tificate of registered title, and the owner's 
duplicate certificate, admissible); § III (new 
duplicate certificate, issued in place of a lost 
one, shall be" regarded as the original duplieate 
for all the purposes of this chapter "); 1828, 
Eaton v. Campbell, 7 Pick. 10, 12; 1829, Hath
away v. Spooner, 9 id. 23, 25 (" the very regis
try proves the execution. Cor the deed cannot be 
effectually registered without an acknowlcdg
ment before a magistrate "); 1834, Ward v, 
Fuller, 15 id. 185, 187; 1848, Stetson v. Gul
liver, 2 Cush. 494, 498 (bond not required, nor 
perhaps competent to be recorded; office copy 
by the register allowed where the opponent had 
refused to produce the original, but semble not 
where the offeror relies simply on the deed 
being presumed out of his control; the!reason 
is not clearly explained, but seems to rest on a 
theory that in the latter case the registrar's 
copies are .. original evidence," and hence ap
plicable or.ly to lawfully recorded documents); 
1863, Thacher v. Phinney, 7 All. 146, 149, 
8emble: 1870, Samuel 11. Borrowscale. 104 
Mass. 207, 209; 1872, Gragg v. Learned, 109 
Mass. 167 (sufficient, if "not made to either 
party to the action, or presumed to be in the 
custody of either "). 

lIfichiaan: Compo L. 1915, §§ 11696, 11697, 
12508,11727,11728,11741,11775,11778,12517, 
11783, 12509, 410 ("conveyances and other 
instruments" lawfully registered are provable 
by register's certified copy: certain defective 
ones are validated); § 11993 (filed chattel 
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mortgage, with affidavits, etc., is provable as to (" copies of the record of all instruments in 
the fact of filing by the municipal clerk's writing which by the laws of any foreign 
certified copy, but as to no other fact, i. e. country may be admitted to record upon 
execution); § 14864 (municipal clerk's certified acknowledgment or proof thereof" arc admis-
copy of filed notice of horse-shoeing lien, ad- sible if certified under official seal by the 
missible only to prove the fact of filing); "officer haying custody of the record," and 
1849, Ives v. Kimball. 1 Mich. 308. 310; "authenticated by the certificate of any public 
1862, Hall v. Redson, 10 Mich. 21, 24 (record minister, secretary of legation, or consul of 
is evidence of eltccution by such persons only the United States"); § 1955. Hem. § 1615 
as execute properly); 1863. Brown v. Cady. (same. for instrum(!llts "required or permitted 
10 Mich. 535. 538 (record not receivable apart to be recorded" in the U. S .• a State or Terri-
from statutory authorization); 1866. l~a!'mcrs' tory. or the District of Columbia, first certifi-
& M. Bank v. Bronson. 14 Mich. 361. 369 cate sufficing); § 1956, Hem. § 1616 (same. 
(same); 1870. Raynor v. Lee. 20 Mich. 384. for instruments .. required or permitted to be 
386; 1871, Shotwell v. Harrison. 22 Mich. 410, recordcd" in this State. and making the 
423; 1871, Morse v. Hewett, 28 Mich. 481. originnl record also admissible); § 1957 
487, 488; 1877, Grand Rapids v. Hastings. 36 (conveyance undcriustice'sjudgment; quoted 
Mich. 122; 1877. Bills v. Keesler, 36 Mich. G9; post. § 16S1); 1848. Thomas v. Bank, 9 Sm. 
1878, Wilt v. Cutler, 38 Mich. 189, 192 (a & M. 201; 1858. Harper v. Tapley. 3,') Miss. 
record-copy may be used in any court of the 506. 510; 1858, Cogan v. Frisby, 36 Miss. 
StlLte); 1882, Taylor v. Youngs. 48 Mich. 268, 17S, 183 (gift of chattels); 1860. Davis o. 
12 N. W. 208 (defects of record may be cured Herndon, 39 Miss. 484. 505; 1873. Lockhart 
before trial, so far as use in cvidence is con- v. Camficld, 48 Miss. 471, 488. 
eerned); 1885, Toledo & A. A. R. Co. "" Missouri: Here the dccisions originally 
Johnson. 55 Mich. 45G, 458, 21 N. W. 888 refused to usc the register as evidence; 
(certified copy of a deed assigning a contract, Rev. St. 1919, § 405 (deeds of guardians and 
not admissible to prove the fact of assignment curators, wben acknowledged for record, 
under the circumstances); 1888, Shcldon v. receivable "without further proof"; § 1665 
Merrill, 69 Mich. 156, 37 N. W. 66 (certified (certified copy of rccorded sheriff's dced. ad-
copy of I>. mortgage filed with n town clerk, missible); § 1979 (certified copy of decrce in 
not evidence of execution); 1891, Butler v. action to perfect land-title, recorded with 
R. Co., 85 Mich. 246, 258,48 N. W. 659 (lost county recorder or register, admissible); 
land patent; "Scranton Abstract" reccived to § 2208 (" c"cry instrument ill writing, con-
prove it). veyinll: or affecting real estate," duly acknowl-

Minnesota: Gen. St. 1913, § 8456 (record edgcd or pro"ed and recorded. provable by 
or a transcript, certified by the register, of recorder's certified copy untler official seal, 
instruments authorized to be recorded, and when original is lost, ete.); § 2210 (such a 
duly acknowledged or pro\'cd, admissible); record not to be read .. until established by 
§§ 2312, 6848 (certain curative acts, making other competcnt proof," if the opponent 
admissiblc certified copies of instruments makcs it appear that the proof was taken 
otherwisc not entitled to rccord or dcfectivcly .. upon the oath of an incompetent witness ") ; 
recorded); §§ 6903, 6907 (registration of § 2216 (certified copy of n duly recorded in-
title; similar to the Illinois act 8upra; pro- strument executed out of the State hut within 
~-ision made for certified copies of the eertifi- the U. S., con\'eying military bounty land in 
cate of title, of deeds. etc., filed with the this State, provable by certified copy. when the 
registrar. etc.); § § 6845, 6846, 6847 (legalizing original is lost, etc.); § 5357 (records of the 
the record of prior recorded deeds defective French or Spanish government. and deeds 
in various specified ~'ays, and making record before their officcrs, etc., provahle by certified 
admissible in e\-idence); St. 1917, c. 200. copy by the recorder of land-titles); § 5358 
§ 2 (same); St. 1919, Apr. 15, c. 266 (certifi- (conveyance, etc., among the archives of the 
CIltes~of discharge from U. S. anny or navy, French or Spanish government, filed and re-
proyable by certified copy of record by county corded ~-ith the county recordcr, and the 
register of deeds); 1864, Lund v. Rice, 9 records of such government there deposited, 
Minn. 230 (eltcluding the record of a copy provable by recorder's certified copy); § 535!) 
from a defecth'ely recorded deed in another (certified copy of the record of such instru-
State); 1866, Wilder v. St. Paul, 9 Minn. 192, ments, admissible where the original is shown 
211 (applying the statute admitting deeds lost, etc.); § 5366 (deed recorded more than 
defectively acknowledged); 1867. LoWly 1'. 20 years, though not duly acknowledged, etc., 
Harris, 9 Minn. 255, 267, 269; 1871, Mankato and afterwards proved on trial. a eopy being 
II. Meagher, 17 Minn. 265, 271; 1886, Morri- preserved in bill of exceptions and transcript 
son v. Porter. 35 Minn. 425, 29 N. W. 54; filed in certain courts. is proytlble, if lost or 
1886, Ellingboe v. Brakken, 36 Minn. 156, 30 destroyed, by a certified copy by the clerk of 
N. W. 659 (chattel mortgage); 1901, Van the propcr court); § 5369 (certified copy of a 
Dervort v. Northwestern F. Co., 85 Minn. 25, record, made one year before this law's taking 
88 N. W. 2 (same). effect, of a deed, will, etc., not duly acknowl-

Mi8sisaippi: Code 1906, § 1954, Hem. § 1614 edged or proved, to be admissible only when 
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the execution of the original is duly proved, Ne'Oflda: Rev. L. 1912, § 1044 (n "convey· 
"except where such record shall have been anee, or other instrument conveying or alTect. 
made 30 years or more prior to the time of ing real estate," duly recorded, is provable by 
olTering it iu cvidence "); § 5393 (certified the record or the reeorder's certified transcript 
copy, under the recorder's official seal, of a under official seal "without further proof ") ; 
marriage contract duly acknowledged or § 1094 (duly certified copies of instruments 
proved and recorded, admissible when the already recorded before 1862, Dec. 17, but not 
original is lost, etc.); § 9285 (county recorder's lawfully, admissible when proof is made that 
certified copy of a. recorded plat, admissible) ; the originals "were genwne inst.ruments, and 
1823, Chouteau v. Chevalier, 1 Mo. 343 (COpy were in truth executed by the b'fantor or 
of marriag!!-Contract in Spanish archives, glantors therein named "); § 1046 (if it is 
excluded for insufficient certification); 1829, shown that the proof for record was taken 
Philipson v. Bates, 2 Mo. 116 (apart from "upon the oath of an incompetent witness." 
statute, the record is inadmissible); 1829, the record is not receivLlble "until established 
Strother v. Christy, 2 Mo. 148 (same, for a by other competent proof"); §§ 1100, 1636, 
statute not expressly making certified copies 2·124, 2429, 2'132, 2467, 2473, 2475 (mining; 
admissible); 1837, Miller v. Wells, 5 Mo. 6, sundry contracts, claims, transfers, etc., 
10 (apart from statute, the acknowledgment provable by certified copy); § 3789 (county 
and record are not sufficient); 1838, Newman recorder's certified copy of assignment or 
v. Studley, 5 Mo. 291, 295 (certified copy of a payment of mortgage, admissible); § 5414 
recorded sheriff's deed; undecided, under the (recorded conveyances of realty; like Cal. 
law of 1835); 1842, Moss v. Anderson, 7 Mo. C. C. P. § 1951). 
337: 340 (certified copy admitted, though New Hampshire: Pub. St. 1891, e. 224, § 2:i 
evidence of identity may be required under the (certified copy, by the proper officer, of any 
act of 1825); 1844, Roussin v. Parks, 8 1\10. document required to be recorded in a public 
529, 537, 546 (recorder's certificate of authen- office, admissible); compare the rulings cited 
ticity of a ueed found among Spanish archives, ante, § 1225; 1831, Southerin v. Mendum, 5 
admitted under the statute); 1855, Charlotte N. H. 420, 428, scmble; 1833, Montgomery v. 
v. Chouteau, 21 Mo. 590 (statute as to_Spanish Dorion, 6 N. H. 250, 252; 1835, MontgomerY 
archives, applied); 1855, Aubuchon v. M ur- v. Dorion, 7 N. H. 475, 483; 1840, Pollard v. 
phy, 23 Mo. 115, 123 (Act of 1845; a deed not Melvin, 10 N. H. 554, 557 (sufficient "only in 
recorded within one year; evidence of identity a chain of title, where due proof has first been 
required, under § 18); 1859, Garnier v. Berry, made of the execution of the Ir.st conveyance"; 
28 Mo. 438, 449 (Act of 1845; § 58 applied; not applicable to third person's title); 1840, 
§ 16 applied); 1862, Gwynn v. Frazier, 33 Loomis v. Bedel, 11 N. H. 74, 86 (same); 
Mo. 89, 91 (deed recorded within one year) ; 1843, Homer v. Cilley, 14 N. H. 85, 98 (same) ; 
1872, Briggs v. Henderson, 49 Mo. 531, 534; 1844, Lyford v. Thurston, 16 N. H. 399, 404 
1872, Crispen v. Hannavan, 50 Mo. 415, 417 (same); 1845, Andrews v. Davison, 17 N. H. 
(military bounty land); 1872, Ryder v. Fash, 413, 415 (same); 1848, Cram v. Ingalls, 18 
50 Mo. 476 (same); 1872, Callaway v. Fash, N. H. 613, 617, acmble (same); 1850, Forsaith 
50 Mo. 420, 422; 18i3. Yankee v. Thompson, v. Clark, 21 N. H. 409, 421 ("Ordinarily the 
51 Mo. 241, 244 i 1883, Hoskinson v. Adkins, admission of an office-copy admits all that 
77 Mo. 735, 539 i 1893. Hunt fl. Selleck, 118 appears upon it, execution, aeknowledg-
Mo. 588, 593. ment, and record"; here, it was taken to cover 

Montana: Rev. C. 1921, § 10569 (like Cal. the authority of the magistrate taldng the 
C. C. P. § 1919); § 10598 (like Cal. C. C. P. acknowledgment in another State, the docu-
§ 1951, as amended by St. 1889, adding, after ment being old; yet "the deed directly to 
"Civil Code," .. and every instrument author- (the offeror) himself must be proved "); 1859, 
ized by law to be filed or recorded in the county Fa.'Tar v. Fessenden, 39 N. H. 268, 276 Igen-
clerk's office"); § 6932 (duly certified copies eral principle affirmed); 1861, W~ndell v. 
of certain defectively recorded "instruments Abbott, 43 N. H. 68, 73 (same); 1879, Smith 
affecting real property," admissible); § 8284 v. Cushman, 59 N. H. 27 (same); it docs not 
(chattel mortgages acknowledged and rc- appear what the effect is of the statute upon 
corded; county clerk's certified copy ad- these decisions. 
missible, "without further proof of the New Jerscy: Compo St. 1910, Convey-
execution "); § 7104 (declaration of claimant ances, §§ 55, 56, 57c (record or certified copy 
of water appropriated for irrigation; record to of a duIy recorded conveyance, admissible, to 
be taken as evidence" of the statements therein be as "available in law as if the original . . . 
contained"). were then and there produced and proved" 

Nebra8ka: Rev. St. 1922, § 5609 (duly unless opponent demands original); § 57 
recorded deed, provable by record or certified (record or certified copy of a deed not recorded 
copy); §§ 5654, 5657, 5660 (validating the till ten years after date, not to be admissible 
evidential elTect of defectively recorded deeds unless original is destroyed, lost, or taken 
executed in this or another State Of by eOf- away); § 70 (railroad Of canal lease, provable 
perstiODS); 1896, Thama V. Sharp, 49 Nebr. by the Secretary of State's record or certified 
237, 68 N. W. 474. .- ..• 't copy); U 64, 68, 117._123, 124, 127, 133 (vali-
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dating certain acknowledgments); St. 1889, 
p. 421, § 5 (recorded conditional sales of per
sonalty, provable like deeds); Mortgages, 
§§ 18, 33 (same for mortgages of lands or 
chattels); Fences, § 17 (same for fence-agree
ment); Judgments, § 19 (same for assignment 
of judgment); Leasehold Estate, § 8 (same for 
leasehold deeds); Evidence, § 27 (a documen~ 
recorded in a foreign State is provable by 
copy exemplified according to the U. S. law, 
if the record is admissible in that State); Con
veyances, § 6 (exemplification of .. any deeds 
or writings relating to estates rcal or personal" 
within N. J. "proyed :md certified under the 
city seal of L-ondon or Edinburgh . . . or of 
Dublin . . . or under the great seal of any 
British colony in America prior t<> July 4, 
1776, and any of the public books of records or 
registers of the province of N. J. or of either of 
the divisions thereof, prior to that date," 
admissible .. as if the originals were then and 
there produced 'and proved "); 1826, Fox v. 
I,ambson, 8 N. J. L. 275, 279 (copy of a duly 
recorded certificate of manumission, not. re
ceived to show execution of the certificate, 
because the record-law provided for no means 
of e,idencing genuineness before thc recording; 
.. an entry by a clerk in a book in his office of an 
instrument not previously acknowledged or 
proved or otherwise authenticated, and whieh 
therefore docs not bear with it the slightest 
proof of genuineness," cannot be received); 
1839, New Jersey R. &; T. Co. v. Suydam, 17 
N. J. L. 25, 59 (clerk's certified copy of a re
corded deed, admissible, but not of recorded 
mortgage, because only an abstract is recorded 
and no copy of the acknowledgment, etc., is 
required). 

New Mexico: Annot. St. 1915, § 2188 
(abstract of title, as described in the quotation 
po.~t, § 1705, to be received" in the same manner 
and to a like extent that the public records are 
now admitted "); § 4792 (record, or recorder's 
certified transcript, of a duly recorded "writing 
conveying or affecting real estate," admissible 
"",ithout further proof"); § 567 (record, or 
(recorder's certified transcript under official 
seal, of a duly recorded chattel mortgage, 
admissible .. without further proof "); § 570 
recorder's certified copy of an affidavit, etc., 
of a mortgagee's interest, admissible to prove 
the fact of filing); § 1621 (recorded contract of 
sale, etc., of animals, provable by certified 
copy); § 1125 (new county to be equipped 
with transcription of records of transfer of 
property in that part of old county, and new 
county clerk's certified copy to be admissible). 

New York: Cons. L. 1909, Lien § 237 
(custodian's certified copy of chattel mortgage, 
to be evidence only of fact of filing); Real 
Property § 331 (foreign law or decree appoint
ing to act for real property in the State, prov
able by certified copy or translation under the 
great seal, if recorded "'ith the county register 
or clerk); C. P. A. 1920, § 384 ("I. A convey
ance, acknowledged or proved, and certified, 

in the manner prescribed by law to entitle it to 
be recorded in the county where it is offered, 
is evidence without further proof thereof. 
2. Except as other",ise specially prescribed 
by law, the record of a conveyance, duly re
corded within the State, or a transcript thereof, 
duly certified, is eyidence, with like effect as 
the original conveyance. 3. The certificate 
of the acknowledgment, or th(' proof of a con
veyance, or the record, or the transcript, of the 
record, of such a convc'yancc, is not conclu
sive; and it roilY be rebutted, and the effect 
thereof may be contestcd, by a party affect~d 

. thereby. 4. If it appears thllt the proof was 
taken upon the oath of an interested or in
competent witness, the conveyance, or the 
record or transcript thereof, shall not be re
ceived in C\idence, until its execution is 
established by other competl'nt proof ") ; 
§ 392 (" A conveyance of reul property, situ
ated without the State. acknowledged or 
proved, and certificd, in Iikc manner as a deed 
to be recordcd "'ithin the county wherein it is 
offered in evidence, is evidence. ,\ithout (ur
ther proof thereof, as it related to real property 
situated '\ithin the State. A conveyance of 
rcal property, ~ituated ",ithin another State, 
or a Territory of the' United Statl's, which has 
bcen duly authenticated, according to the laws 
of that State or Tf'rritory, so as to be rcad in 
evidence in the courts thereof, is e,idence in 
like manner"); C. 1'. A. 1920, § 402 (sale, 
etc., o{ a U. S. vessel, recorded in the U. S. 
customs' office after due proof, provable by 
collector's certified copy); § 393 (conveyance 
of reulty in another U. S. State or Territory, 
recorded according to the law of such State. 
provable by exemplification of record unde'r 
seal of the custodian, if the" original cannot be 
produccd"); 1837, Morris v. Wadsworth, 17 
Wend. 103, 112 (sufficient; here offered 
against the grantor acknowledging it); 1837, 
Van Cortlandt v. Tozer, 17 Wend. 338. 340 
(a deed duly recorded according to the process 
prescribed by the Lcgislature may be proyed 
genuine by certilied copy; here the legality of 
the proceeding of record, with referen('e to the 
place, the officer, and the mode of proof to the' 
officer, was in issue); 1859, Hunt v. Johnson, 
19 N. Y. 279, 294 (construing the terms of the 
early statutes authorizing a recorded deed to 
be assumed genuine); 1888, Suellow v. War
shing, 108 N. Y. 520, 522, 15 N. E. 532 (cer
tified COpy sufficient). 

North Carolina: Con. St. 1919, §§ 1763, 
1765, 3319 (registry or certified copy of instru
ment "required or allowed" to be recorded. 
admissible. pro\iding that the original may on 
certain conditions be required); § 1777 (a deed 
by an inhabitant of another State or Territory, 
of domestic propertYj is provable if the orig
inal cannot be obtaincd, by copy certified 
either under Federal lllw or .. by the proper 
officer of the said State or Territory ") : 
§ 3559 (county register of deed's record of 
certificate of surrey, pAmissible) ; 1878. 
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Rollins v. Henry, '18 N. C. 342, 345. 3·19; by executors, etc.; the record, "duly certified 
1882, Love v. Harbin, 87 N. C. 249, 253 (regis- by the county clerk, shall be evidence in all 
ter's certified copy, held sufficient on the facts courts. and ha"e the same effect as the origi-
with ~'eferencc to the probate of execution; nal"); § 767 (like Cal. C. C. P. § 1919) ; § 9858 
a certified copy is admissible to prove execu- (deeds of lund. duly executed in a foreign 
tion of a lost deed, even where the execution country. and recorded in this State in the pro-
is expressly put in issue by denial); 11100, per county. arc provable by ~ertified ('opies of 
Cochran 11. Limille I. Co., 127 N. C. 386, 37 the county clerk); §§ 9900-9907, 9914, 9915. 
S. E. 496 (certified copy. dated 1859, and 9918, 9920. 9923. 9929 (certified copy of 
pro"ed genuine, of a deed dated 1796, ad- various kinds of deeds defectively executed 
mittcd); 1909, Thorp's Will. 150 N. C. 487. or irregularly authorized. admissible): § 9926. 
64 S. E. a79 (record in Superior Court Book as amended by St. 1921. Feb. 26. e. 2aO 
of Settlements of LL uischarge from all insane (record cd deeds heretofore executed with de-
asylum. not authorized to be recorded, ex- fective acknowledgment. etc.); § 7640 (co-
cluded). owners of mines; certifil!d ropy of recorded 

North Dakota: Compo L. 1913. § 2208 notice of ..... ork. etc., admissible as in the case of 
(county auditor's certified copy of tax deed deeds of realty). 
record, admissiblc); § 5597 ("duly certified Pennsylrania: St. 1715, May 28; § 5, Dig. 
transcript" of the record of "n11 instruments 1920. §8824 Deeds (certified copies, underseal, of 
entitled to record· may ba rrad in evidenco decds duly recorded. receivable) ; St. 1870, .J an. 
without further proof thereof"); § 7916 (tho 26. § 1, Dig. 8792 (same for land in more than 
record. or a "duly authenticated copy," of one county); St. 1853, Apr. 5, §§ 4. 5, Dig. 
"e\'ery instrument conveying or affecting real §§ 8908, 890Q (mortgage of coal-mining rights; 
property," when dilly acknowledged or proved certified copy of a recorded instrument is 
and certified, udmissible). evidence of contents and filing. but of nothing 

Ohio: Cen. Coue Ann. 1921, § 8524 (audi- else; pro"isions obscure); St. 1854. Dec. 14, 
tor's certi6~d copy under official seal of the Dig. § 8795 (letters of attorney relating to 
record of u lost or dcstroyed State deed, ad- pcrsonalty. duly made abroad before a lJ. S. 
missible to prove "the existence of such officer or a notary. and here recorded, receivable, 
deed "); § 8540 (rerorder's certified copy un- as also a certifil'd I:OPY, when the original is 
der official seal of a·recorded power of attorney, lost; also. affidavits before a proper officer, 
admissible); §§ S55i. 8558 (recorder's cer- duly certified. in another domestic State): 
tificd copy under official ecru of a recorded St. 1885. June 3. § 1. Dig. § 8797 (letters of 
instrument, admissible); 1 8822 (r" corder's attorney relating to personalty. duly recorded 
r'Crtified copy of a grant of way or eascment to authenticable by exemplification); St. 1887, 
milroad, admissible); § 8533 (agreement for Apr. 28. § 8, Dig. § 8923 (certified copies of 
site of corner or line, between adjoining OVo'Del'!l, recorded mortgages. etc .• of iron ore and other 
prova1!.le by certified copy of record); § 85il specified personalty, receivable); St. 1905. 
(chattel mortgages; certified copy. admissible, Apr. 22. § 6. Dig. § 8840 (sume for sherifl's' 
but with certain distinctions 1111 to the effect deeds recorded with the Court of Common 
of the evidence in aifferent cases); 1824. Pleas); St. 1834, Feb. 21. § I, Dig. § 10310 
Johnston II. Haines, 2 Oh. 279 (55); 1847. Evidence (record or exemplificationR of papers 
Webster v. Harris, 16 Oh. 490. 4!J!J; 1877. War- lawfully recorded, receivable); St. 1840, Apr. 
ncr v. R. Co., 31 Oh. St. 265, 270. 11. § 4. Dig. § 10311 (certified copy, by tho 

Oklahoma: Compo St. 1921, § 638 ("all recorder of deeds. of a justice's bond. recorded, 
papers" lawfully recorded in "any publio receivable) ; St. 1840, § 5. Dig. § 10312 (same. 
office," proV'ablc by leQ:al custodian's ocrtified for commission of justice or alderman); St. 
copy under official seal); § 654 (record of 1844. Apr. 29, § 3, Dig. § 10315 (certain entries 
"paper. document. or other instrument author- in t.he probate register's office. authenticated 
i7.~d to be rerorded". admi5~i\:'le with "same by his copy under seal); St. 1846, Mar. 14. § 1. 
cfTect as the original") ; ~ 5267 (,til instruments Dig. § 8796 Deeds (records or duly certified 
affecting real estate and duly l'Ceorded arc copies of duly recorded Commonwealth pn-
provable by copies" certified from the records tents. sheriffs'. coroners'. marshals'. and 
by the register of deeds"); St. 1919, C. 23. troosurers' deeds, and deeds under decree of 
:'olar. 12 (county clerk; certified copy of filed Court. receivable); St. 1849. Apr. 5, § 2, Dig. 
chattel mortgage, admissible" withot.:t further § 8794 (same. for deeds of county commis-
('ertification "). sioncrs); St. 1849. Apr. 9. § 14. Dig. § 8846 

Oregon: Laws 1!J20, § 9876 (record, or county Deeds (same. for assignments of mortgages and 
clerk's certified transcript, of duly recorded attorney-powers authorizing satisfaotion of 
conveyance, admissible); § 9892 (powers of mortgages); St. 1828. Apr. 15. etc.. Dig. 
attorney and contracts for the sale of land); §§ 8797-8801 (copies under the recorders' seal 
§ ~9894 (instruments heretofore Mknowledged of duly recorded written discharges of "any 
or proved in accordance \\ith the luws of the legacy or recognizance charged upon lands" in 
State at the time" shall have the same force as the State. receh'able; also other specified 
evidence" as those conforming to the present releases to executors. etc.); St. 1705-1915, 
law); l 9909 (deeds of sales defectively made Dig. §§ 8738-8770 (varioue defectively re-
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corded conveyances, validated, so as to be fications' of records attested under scal of a 
admissiblc in evidence); St. 1847, Mar. 9, § I, mayor, Governor, or notary of domestic or 
Dig. 1920, § 8802 Deeds (recorded receipts for foreign State, receivable. but only condition-
taxes on unseated lands, provable by duly ally for claims against rcsidente of this State) : 
certified copies): St. 1919, Apr. 4, § 1. Dig. 1795, Purvis r. Robinson, 1 Bay 493 (record 
§ 8817 (deeds and patents to land from the copy, sufficient. provided the original ie ac-
Commonwealth; the records on certified counted for: compare the rulings cited ante, 
copies, to be admissible wherever the original § 1225); 1853. Lamar v. Raysor. 7 Rich. 509. 
would be); St. 1872. Apr. 2. Dig. 1020. § 57, 514 (office eopy of a recorded deed. sufficient. 
Adolltion (recorded deed of adoption. provablo although the proof requircd for recording did 
by certified copy from county record of deeds) : not appear on its face: the deed here being old. 
St. 1895, May 22. Dig. § 11236 (record- and the purpose a collateral one): 1892. Stone 
cd deeds of growing timber. etc .• provable v. Fitts. 38 S. C. 393. 397: 1895. Hobbs v. 
by certlfied copy): 1759. Hyam I). Edwards. 1 Beard. 43 S. C. 370. 21 S. E. 305 (the fact of 
Dall. 2 (copy of a deed proved and enrolled in registration is evidence of execution. where the 
England. received): 1810. Carkhuff 11. Ander- records have been burnt): 1897. State I). 

son, 3 Binn. 4. 7. 10 (under St. 1781, April 9, Crocker. 49 S. C. 242. 27 S. E. 49 (official 
authorizing copies from the land-office): 1811, record itself of a deed. admissible. if the deed 
Vickroy v. McKnight. 4 Binn. 204. 208: 1821, is lost. as a common-law method, independent 
Leazure 1l. Hillegas. 7 S. &: R. 313, 318: 1828, of the statutory provisions as to certified 
Duffield v. Brindley, 1 Rawle 91, 95 (but here copies, and notice thereof in R. S. 1893. § 2361. 
the deed was ancient): 1834. Hellman 11. Jones. J., diss.); 1905. Uzzellll. Horn. 71 S. C. 
Hellman. 4 Rawle 440.444 (release of a legacy, 426. 51 S. E. 253 (State 11. Crocker approved). 
excluded): 1842. Brotherton 11. Lh'ingston, South Dakota: Rev. C. 1919. § 2724 (the 
3 W. & S. 334. 337 (certified copy is "cnough to record. or a certified copy, of "cvery instru-
dispense with the common-law evidence of ment in writing Which is acknowledged or 
execution "): 1844, Fitler I). Shotwell, 7 W. &: witnessed and duly recorded or duly filed," 
S. 14. 16 (same). is admissible "without furthcr proof"): § 2725 

Philippine Isl.: Civ. C. §§ 1216-1224 (like (similar, for instruments affecting real prop-
P. R. Rev. St. & C. §§ 4290-4298): C. C. P. erty defectively recorded before Feb. I, 1911) : 
1901. § 314 (like Cal. C. C. P. § 1919); § 331 § 2679 (certified copy. by the register o(deede. 
(like Cal. C. C. P. § 1951): Act No. 496, Nov. of a. recorded certificate of tax-sale. admissible) : 
6. 1902. § 47 (land registration: "the original § 2892 (record. or certified copy. of affidavit of 
certificate in the registration book" or a. duly foreclosure sale, admissible); 1905, Bruce 11. 
certified copy under the signature.of the clerk Wanzer. 20 S. D. 277, 105 N. W. 282 (certified 
or the registrar of deeds. or the 10wner'S: du- copy of a duly recorded mortgage, admitted, 
plicate certificate, to be admissible and con- under Rev. C. C. P. 1903. § 533). 
elusive): Admin. C. 1917, § 194 (a recorded Tennessee: Shannon's Code 1916, § 5573 
instrument" affecting the title of unregistered (" duly ccrtified copies" of all records. receh'-
land" is provable by "any certified copy of such able): § 3748 (" any oflsaid instruments [i. c. 
record "); § 198 (recorded chattel mortgage or decds, etc.) so proved or acknowledged and 

• 

filed instrument is provable by a duly certified certified and registered shall be received as 
copy); 1908, Bageav. Nagramada. 11 P. 1.174 evidence"; extended to old or mutilated 
(notarial copy of a deed, not admissible since records rc-copied, by U 3778. 3786. 3793. 
Act 136, c. 36, establishing the land registration 5575); § 3704 (register's certified copy of an 
system). acknowledgment of release of lien.lreceivable) : 

Porto Rico: Rev. St. &: C. 1911. §§ 4290- § 3711 (copy of a registered copy of a deed of 
4298 (public instruments): these provisione, lands in different counties, receivable) : 
quoted ante, § 1225, represent Spanish law: § 3711al (similar to § 3711. for power of at-
see the note an/e. § 1225: the following repre- torney): 1805, Miller t. Holt, 1 Overt. 111 
sent Anglo-American rulcs adopted from the (proper proof before the regi,ster must appear 
Caliiornia Code of Civil Procedure: § 1416 (like to have been made. in order that a copy may 
Cal. C. C. P. § 1893); § 1438 (like ib. §)919) : suffice); 1805, Craig 11. Vance. 1 Overt. 182: 
§ 1462 (like ib. § 1951). 1807, Miller v. Holt. 1 O\·ert. 243: 1808. 

South Carolina: St. 1731, Quit Rents. § 30 Frazier v. Basset, 1 Overt. 297, umble; 1809. 
(grants in auditor-general's office, and grants Reed 11. Dodson, 1 Overt. 395. 398. aemble: 
and deeds duly proved beforc a justice and 1823, Norfict 11. Nelson, Peck 188 (North Care-
recorded: attested copies are "as good evi- Iina grant): 1825. Wilson 11. Smith. 5 Yerg. 
dence" ae the original): C. C. P. 1922, § 712 379. 407 (due probate of original presumed) : 
(certified copy. by the Secretary of Stste. of a 1832, McIver 11. Robertson, 3 Yerg. 84 (a certi-
grant and plat of land from this State, or a fied copy must show that the deed had been 
(~ertified copy of a grant of land from the State properly probated before registry): 1833. 
of North Carolina. receivable eonditionally); Batte 11. Stonc. 4 Yerg. 168: 1836, McIver fl. 

§ 713 (certified COpy of a recorded deed, ra- Clay. 9 Yerg. 257, 259 (like McIver 11. Robert-
ceivable on the same conditions. anci on ten son); 1840. Gaines v. Catron, 1 Humph. 514. 
days' notice); St. 1731, id. U 716, 717 (exempli- 521 (same); 1844, Saunders I). Harris. 5 
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Humph. 345. 3emble (like McIver '0. Clay; inadmissible); 1852. York '0. Gregg. 9 Tex. 
hero the recording was in a State not requiring 85 (county court c1erk's COpy oC Spanish land· 
probate for recording); 1858. Brogan 'D. documents. excluded) ; 1883. Holmes 'D. 

Savage. 5 Sneed 689. 692; 1899. Bond '0. Anderson. 59 Tcx. 481. 482 (certified copy oC 
!\Iontague. - Tenn. Ch. App. .54 S. W. 65. land-certifieate on file in Isnd-office. admissible; 

TcxlUJ: Rev. Civ. St. HIll. § 3699 (" all con· Short '0. Wade. 25 Tex. 510. being of no force 
veyances and other instruments of writing be- since the statutory changes); 1883. Burkett 'D. 

tween primte indh·idulIls. which were filed in Scarborough. 25 Tex. 495. 498 (similar); 1883. 
the office of any alcalde or judge in Texas pre- Thomson v. Hines. 25 Tex. 525 (similar). 
vious to the first Monday in FI,bruary. 1837," In this State. moreover. the proof of tho 
are provable by certified copy under official early Spani~h land-titlc.~ (testimonio. etc.) has 
sc.al of "the officer with whom the originals peculhr rules, partly depending on Civ. Stats. 
are now deposited "): § 3700 (" every instru- § 3699. quoted supra: the following decisions. 
mcnt of writing" lawfully recorded with the dealing with them. should be compared v.'ith 
clerk of a county court. after proof or acknowl· those cited ante. § 1225: 1851. Paschal v. 
edgment according to the law at the time. and Perez, 7 Tex. 348 (leading case); 1851. Ed· 
every instrument recorded for 10 years whether wards v. James, 7 Tex. 372; 1864, Lambert 
lawfully or not. is provable by a certified copy '0. Weir. 27 Tex. 359. 364; 1867. Hatchett 
of the record. when filed with the papers of the '0. Connor. 30 Tex. 104. 110; 1875. Wood 11. 

suit three days before trial begun. and notice Welder. 42 Tex. 396. 408: 1877. State v. 
given to the opponent. unless the opponent Cardinas. 47 Tex. 250. 287; 1878. Gainer 
within three days before trial files an affidavit v. Cotton, 49 Tex. 101. 114; 1882. Storey v. 
of forgery); § 6856 (all instruments permitted Flanagan. 57 Tex. 649. 655. 
by law to be registered. and recorded before Utah: Compo L. 1917. § 7092 (like Cal. 
Feb. 9, 1860. are provable by certified copy C. C. P. § 1019): § 7116 (substantially like id. 
when the acknowledgment or proof was mado § 1951); § 7117 (like id. § 1855); § 477 (re-
before certain officers); § 3701 (early rl)cords corder's certified copy of duly filed chattel 
of de facto counties prior to Jan. 1. 1882. mortgage. admissible "without further proof 
provable by certified COpy) ; § 3i02 (similar, for of the exeeution of the original"). 
specified counties): 1847. Craddock 1I. Mer- Verlllont: Gen. L. 1017. § 2742 (attested 
rill. 2 Tex. 494; 1857, Butler v. Dunagan, 19 copy of a deed recorded with county clerk, 
Tex. 559. 565; 1878. Wiggins v. Fleishel, 50 receivable); § 2748 (certified copy of a re-
Tex. 57, 62 (an original deed properly certified corded powerofattorney for a deed. receivable) ; 
cannot be read without statutory notice, etc.) ; St. 1919. Mar. 27. No. 72 (recorded deE<ls and 
1879. Texas Land Co. v. Williams. 51 Tex. 51, public records "in another State or foreign 
58; 1881. McFaddin 11. Preston. 54 Tex. 403. country." provable by certified copy; quoted 
407; 1885. Hancock v. Tram Lumber Co., 65 post. § 1681); 1814. Pearl v. Howard. D. Chip. 
Tex. 225. 232; 1887. &hifHet v. :\forelle. 68 H3; 1827. Williams V. Wetherbcc, 2 Aik. 
Tex. 382. 388; 1888. Boydston v. Morris. 71 Tex. 329. 336; 1834. Hart v. Gage. 6 Vt. 170. 172 
697.699.4 S. W. 843 (certified copy not admis- (copy by town-proprietors' clerk. excluded. in 
sible to prove execution of chattel mortgage) ; the absence of an authorizing statute); 1840, 
1888. Falls Land &: C. Co. v. Chisholm. 71 Bush v. Van Ness. 12 Vt. 83, IH (certified copy 
Tex. 523. 527. 9 S. W. 479; 1890. Kimmarle v. of a power of attorney to convey, receh'pd, 
R. Co .• 76 Lex. 686. 693. 12 S. W. 698; 1895. but not of a revocation Dot authorized to be 
DavidllOn v. Wallingford. 88 Tex. 6'.9. 32 S. W. recorded); 1842, Royalton v. R. &: W. T. Co .• 
1030; 1899. Heintz v. Thayer, 92 Tex. 658. 14 Vt. 311. 324 (town-clerk's record of a town-
50 S. W. 929. 51 S. W. 640; 1907. Burton v. contract. not receivable to authenticate it): 
State. 51 Tex. Cr. 196. 101 S. W. 226 (bigamy; 1850. Williams v. Bll5s, 22 Vt. 353. 356 (the 
rule of Civ. St. 1895. § 2312. applied to a re- record of a deed is e,'idence of due execution. 
corded marriage certificate). but .. by this is to be understood a perfect 

In this State. 118 in Georgia. the filing of the record"; here. the seal being missing, the 
statutory affidavit 0/ denial under Stats. 1895, record afforded no sueh proof: for this point. 
§ 2312. Stats. 1911. § 3700. prevents the usc of compare the citations post. § 2108): 1851. 
the registry copy: 1878. Gainer v. Cotton, 49 Brown 1>. Edson, 23 Vt. 435. 446. 448 (legality 
Tex. 101. 116 (statute applied). of record "will depend upon the inquiry 

In this State there is special learning about whether at the date of the registry there was 
the authentication of government land-oi/ice any law justifying such registry"; here also 
documents; the statutes are given ante. § 1239. applied to exclude a copy of a deed registered 
and the following decisions deal with the BUb- in the wrong county); 1852, Preston V. 

ject: 1848. Glasscock '0. Com'r. 3 Tex. 51 Robinson. 24 Vt. 583, 589 (the elerk's duty 
(statutory certificate. by commissioners. of as register is to certify a copy'·of the record. 
land-office certificates. etc.; mode of authl'nti- not of the original deed: but a .. COpy of the 
cation determined); 1848. Bracken v. WeUs. deed" will be intended to mean a copy of the 
3 Tex. 88 (similar); 1851. Herndon V. Casiano. recorded deed); 1854. 1859. Townsend v. 
7 Tex. 322. 333. 337 (Spanish deed-copy. not Downer. 27 Vt. 119. 125. 32 Vt. 183, 193; 
properly in the land-office; copy probably 1856. Colchester 11. Culver, 29 Vt. 111. 113 
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§ 1652. Same: Registry out of the Jurisdiction. That an official state
ment authorized to be made is the statement of aforeign officer does not make 

(Williams V. Bass approved; but here in a 
similar ease the fact of a preceding contract to 
convey sufficed to admit, the deed being old) ; 
1861. Pratt ~. Battles, 34 Vt. 391. 397. 

ViruinilJ: Code 1919. § 6241 (no eertified 
copy of any del"<l, will, account, or other 
origiDal paper required to be recordl.'<i ill a 
eourt. is to be used as evidence in place of a 
destroyed original or record, until such copy 
has been admitted to record in substitution) ; 
§ 6195 (copics of deeds imperfectly rceorded 
under certain early statutes, receivable; 
these early statutes do not appear in the 
current revision); § 6207 (deeds executed 
without the U. S., quoted post, § 1676); 
1794, Turner V. Strip, 1 Wash. 319, :322, semble; 
1796, Lee 11. Tapscott. 2 Wash. 276 (attestcd 
eopy of land patent recorded in the County, 
court, ndmitted; here being old and accom
panied by possession; Lyons. J., diss.); 
1797. Maxwell tl. Light, 1 Call 117, 1~1, 
semble; 1804, Hord V. Dishman, 5 Call 279, 
284; 1815, Rowletts tl. Daniel, 4 Munf. 473, 
482 (certified copy of a recorded deed!dated 
1765. receh'ed; no reasons given); 1821. 
Baker v. Preston, Gilmer 235, 284 (registry 
copy admissible; definite decision after ample 
argument); 1824, Den 1l. Peetc, 2 Rand. 
539, 543 (certified copies of recorded dceds are 
"every day admitted without other evidence" ; 
even if deeds arc not lawfully recorded. copies 
arc admissible against the maker by virtue Qf 
his acknowledgment, or against those claiming 
under him subsequently to the acknowledg
ment); 18:i5. Petermans V. Law. 6 Leigh 523. 
526 (certified copy of North Carolina deed, 
defeetiyely authenticated lIS to seal. etc., 
admitted under statute); 1845, Pollard 1'. 
Lively, 2 Gratt. 216, 218, 4 Grott. 73, SO (like 
Baker 11. Preston ); 1852, Hassler v. King, 9 
Gratt. 115, 124; 1855, Fiott v. Com., 12 Grstt. 
564. 570. 577 (office copy of a deed not duly 
authenticated before record. admissible, where 
the inquisition under which both claimed re
ferred to the dc>cd as recorded); 1880. Carter 
11. Robinett, 31 Gratt. 429, 432, 440 (power 
of attorney); 1897, Durley V. Byrd, 95 Va. 
316. 28 S. E. 329. 

Washington: R. & D. Code 1909, § 1260 
(" any deed, conveyance, bond, mortgage, or 
other writing," lawfully recorded or filed, is 
provable by copy duly certified by the official 
custodian under seal of office if any, and if 
none, then with hi~ official certificate); § 8760 
(county auditor's certified copy of an instru
ment duly acknowledged abroad and recorded 
bere, admissible "to the same extent and with 
like effect "); 1905, Chrast V. O'Connor. 41 
Wash. 360, 83 Pac. 238 (under thc statute for 
decd8, the original's execution need not be 
otherwise evidenced than by the certified 
copy). 

West Viruinia:S Code 1914. c. 73. §§ 7-11 a 
(certified copy of a duly recorded deed, admis
sible. to prove execution, etc., semble; but of a 
recorded deed not properly acknowledged or 
proved. admissible to prove contents only. in 
case of loss); c. 130, § 4 (certain recorded deeds 
of Virginia, provable by copy); 1884, Peter
son v. Ankrom, 25 W. Va. 56, 60; 1895, 
Clark v. Perdue, 40 W. Va. 300, 21 S. E. 735; 
1908, Cobb v. DUllle\'ie, 63 W. Va. 398, 60 
S. E. 384 (certified copy of record of contract 
not acknowledged, not admitted under Code 
1899, c. 73. §§ 2, 3. Code 1906. §§ 3075,3076). 

Wiscon8in: Stats. 1919, § 4156 ("every 
conveyance" executed and acknowledged or 
proved so as to be entitled to record. and every 
land-patent from the U. S. or this State. and 
the record of either in the registry of deeds, 
and every document "affecting land or the 
title thereto," kept lawfully with a register of 
deeds. is adlllissible ., without further proof 
thereof"; .. whenever any presumptive effect 
as evidence is given by law to any such patent, 
conveyance, or instrument. such record. as 
well as duly certified copies thereof, shall ha\'e 
the like effect"); § 4173 a (certific>d COpy of 
a conveyance. admissible to prove title in a 
criminal case); § 2318 (certified copy of a 
chattel mortgage. admissible only to prove its 
filing) ; §§ 2215a-2220 a (curative acts for 
various kinds of defective conveyances); 1850, 
Davis v. Ruggles, 2 Pinney 477; 1864, Hinch
cliff v. Hinman. 18 Wis. 130, 135; 1871, Smith 
v. Garden. 28 Wis. 685, 6SS; 1872, Evans 11. 

Sprague, 30 Wis. 303, 305, semble: 1885, 
Herren v. Strong, 62 'Wis. 223, 227, 22 N. W. 
408. 

Wyomino: Compo St. 1920, § 4588 (the 
record of any instrument conccrning any 
interest in lund in this State, duly acknowledged 
or proved, or the register's certified transcript 
is admissible" with like effect as the original .. 
on showing loss, etc.); § 1495 ("copies of aU 
papers filed" in the office of the county clerk 
as register of deeds, and transcripts from his 
records, eertified by him under seal of office. 
admissible) ; § 3097 (livestock brands; 
eertified copy of assignment of brand or mark 
record.'<i with the State bourd of Ih'cstock 
commissioners, to be admissible "as i9 now 
provided for certified copies of instruments 
affecting real estate "); § 2116 (official survey 
or perambulation of town boundaries, provable 
by register of deed's ~ertified COpy); § 4378 
(certified trsnscript of mining regulations 
filed with register of deeds, admissible); 
§ 4603 (lctters of attomey and contrscts for 
eale of land. provable like cODveyances); 
§ 4664 (certified copies of certain defectively 
recorded conveyances, admissible); § 4689 
(county clerk's certified copy of recorded 
chattel mortgage, admissible). 
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it any the less admissible (ante, § 1633, par. 2). The essential thing is the 
authority of the officer, and a foreign authority equally satisfies the prin
ciple. There is, in the United States, the additional consideration that under 
the Federal Constitution (Art. 4, § 1) and the Federal Revised Statutes 
(§ 906) the Courts of each State are required to give full faith and credit 
to the records of other States, and thi:-; mll~' well be held to impl~· that recog
nition should be given (not merely as a matter of comity, but lUi a matter 
of legal right) to an oflieial Iluthority ereatcd by the laws of another State 
for its dOllle~tic recording officers. 

It is generall~' conceded, then, that the registry of a deed in another State is 
admi.,sible to prove its execution.] But several different attitudes nHl~' bc' 
taken: 

(1) It ma~' be held that the existenee of a registry-lau· in the other State 
authorizin~ the record of deeds is suffieient, without more. That is, the 
Court mercl? transfers its point of view to the othl'r forum and asks whether 
the law there has vested the registrar with powers of rec'ord, precisely as it 
would ask the same question for local registrars. This is the simple and 
orthodox view. 

(2) It may be maintained that the foreign law, additionally, must not 
merely authorize registration, but must eJ'pressly declare the registry ad
missible in its own courts. This additional requirement is perhaps plausible; 
but it is inconsistent with the orthodox principle already expounded (allte, 
§ 1648), and long recognizer! in almost every jurisdiction; for it is immaterial 
whether the foreign statute expressly makes it there admissible, or whether 
it is there received by judicial ruling, or even whether the rules of evidence 
there receive it at all; the sufficient thing is that the officer there has an ex
press authority which if created by the domestic law would have been suffi
cient. It follows, however, under either of these first two views, that the 
statutory authority given b~r the foreign law must be duly observed, and a 
registration not thus lawfully made will of course be rejected, under the 
general principle (ulIie, § lG.J:9). 

(3) It may, again, be maintained (as a modification of both the preceding 
views) that if the foreign registration system, in a fundamental respect, 
requires less than the domestic law, the foreign register will not be recognized. 
For example, if under the foreign s~'stem no provision is made for informing 
the registrar, by acknowledgment or proof, as to the deed's execution, t1-:;; 
willingness of the foreign State to accept such a register in evidence of ex
ecution should not be allowed to override a fundamental requirement of the 
domestic law in that respect. This limitation is one likely to find favor; ~ 
anel yet it is difficult to reconcile it with the view that the recognition of 

§ 1652. 1 The contrary has been held in Pnpot v. R. Co., 74 Ga. 296, 310 (surne for 
Georgia: 1884, Buskin v. Vernon, 74 Ga. an deed). 
(mortgage recorded in Alabama. without % B. (j. ill Saundera v. Harris, Tenn., cited 
other evidence ot cl."cution, excluded); 1884, allte. § 1t151. 
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foreign registers depends upon the Federal Constitution; for the constitutional 
command is absolute. 

(4) Finally, it may be also held (here as an enlargement of the first two 
rules above) that the foreign register is receivable if its formalities in the 
case in hano sati8fy the domesiic law, even though they do not satisfy the law 
of the place of registratioll.3 This is in practice not harmful, though it seems 
unsound on principle. 

All these views are represented in the precedents, which are comparatively 
few; 4 but in several jurisdictions the mutter has bC'Gn expressly dealt with 
by statute.5 It should be added that the foreign statutory authority must 
of course be expressly evidenced, according to the various principles else
where discussed (ante, §§ 56·!, 690, 12i1; post. § 1684). 

Note, however, that on the French (not the Anglo-American) principle 
of conflict of laws (allie, § .5) the foreign record may be admissible irre
spective of any of the abo\'e considerations. 

§ 1653. Same: Modes of Proof Available when Registration is Unauthor
ized. Certain minor problems, depending upon the foregoing principles, have 
now to be considered. 

(1) Suppose the statute authorizes the recording, but does not prOlYide for 
probate of execution beCore the registrar, so that the register is inadmissible 
to prove execution (according to the principle (If § 1648, ante); nevertheless, 
may not the register be used to show the contenls of the deed, supposing 
that its execution is otherwise evidenced and that its non-production is 
accounted for? It would seem that it could; for the authority to record 
is an authority to make a copy in the register, and ought to suffice for that 
purpose at least. This seems to have been the result in England; 1 and 

• s 1857, Clardy fl. Richardson, 24 Mo. 295. copies as evidence in the Courts ofthat State"); 
297, semble. 1848. State v. Engle, 21 N. J. L. 347, 364 

4 Besides the foregoing and en!uing cases, (certificd copy of power or attorney not duly 
compare also the cases cited ror notaries' recorded in New York, elo:c1uded); 1895, 
certificates (post, § 1676); II.nd cases cited Chase v. Caryl, 57 N. J. L. 545. 31 Ad. 1024 
ante, § 1633, n. 2 (nature or duty). and § 1644 (excmplifil.>d copy of a mortgage duly recorded 
(marriage-registers); 1897. Union P. R. Co. in New York under a statute making such 
fl. Reed, 25 C. C. A. 389, 80 Fed. 234 (powel' copy admissible, held receivable in New Jersey 
oflattorney purporting to be acknowledged under U. S. RO\'. St. § 906, quoted post, § 1680, 
berore a Missouri mayor, and r.!corded in ror ghing faith to the records of other States; 
Nebraska, but lacking a clerk's certificate, good opinion by Lippincott, J.). 
excluded); 1906, McCraney to. Glos, 222 Ill. See additionally the following C8Ses cited 
628,78 N. E. 921 (certified copy or a recorded undcr § 1651, ante: Alabama: Mitchcll ... 
deed in Iowa admitted, the acknowledgment Mitchcll, Tatum v. Young, Sv.irt v. Fitzhugh, 
being'defective by the law or II1inois but correct Smoot v. Fitzhugh, Keller v. Moore; ArkaMaB: • 
by the law or Iowa; point not noticed); 1853, Dixon v. Thatcher, McNeill v. Arnold; 1Ilinne-
Palmer 1). Stevens. 11 Cush. Mn.~s. 147, 151 sota: Lund v. Rice; Pennsylvania: Hyam v. Ed-
(deed recorded in New York in 1802 beiofe a wards; see also Guuigues 1). Hanis, Pa., cited 
mayor; a record copy allowed as proof of post, § 2105, n.4; Virginia: Petelmsn 1). Laws. 
execution, though not shown to have been 6 In Kansas. Kentucky, Maryland. Missis-
lawfully acknowledged and therefore laWfully aippi, New Jerst·y, New York, North CarolinR, 
recorded); 1905, Wilcox 1>. Bergman, 96 Minn. Pennsylvania. South Carolina; Bee these stat-
219 .. 104 N. W. 955 (certified copy of a deed- utes cited anle, t· 1651. 
record in North Dakota; held, that the statute § 16153. I Sec the citations in § 1650, ante, 
of that State authorizing the record must be and also BOme or the American ClISes cited in 
shown, and also .. the effect given to certified § 1651, e. (I. Powell v. Hendricks, Cal. 
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it has also been reached in ma'llY rulings (and sometimes by express statute) 
for record copies of ancient documents whose execution was sufficiently 
evidenced by their untiquity,2 

(2) Suppose that the statute authorizes the recording, but that owing to 
non-fulfilment of 1'W requiremellts the register is not admissible to prove exe
cution,' nevertheles~, may the register not be received to evidence the con
tent.~ of the deed, assuming that its execution cun be otherwise proyed and 
its non-production accounted for? This inquir:. differs slightly from the 
preceding one; because in that case there was a clear authority to record a 
copy of the contents, while here the doubt may be raised whether the author
ity to record a copy is separable from the authority to record as to execution; 
i. e. does not the whole authority fall to the ground if the requirements as to 
execution are not complied with? I t is an arguable question, and in the 
realm of the substantive law has been the subject of much difference of 
judicial opinion in its bearing on the problem whether an impr0per record 
of a deed wiII serve as sufficient legal notice to subsequent purchasers. The 
more practical view seems to be that the authorit~· to record a copy is separ
able, and that the record is therefore recei vable at least to prove contents,3 By 
judicial ruling and ex-press statute this result has been reached for record copies 
of ancient deeds; 4 but it is not likely to be accepted for ordinary deeds.5 

(3) Suppose that the offeror of a duly recorded deed produces the original, 
as required by the general rule (ant~, § 117S); ma~' he not then use the regis
ter (or, what is the same thing, the registrar's certificate on the deed) as 
evidence of the deeeI's execlltion? If he could not, the law would place him 
in the absurd position of being required to bring witnesses for a deed in 
court but not to bring them for a deed not in court. If the registrar's official 
statement suffice::; ill the one instance, it ought equally to suffice in the other. 
The argument to the contrary has proceeded mainly upon the faulty wording 
of the earlier group of statutes, which usually declared merely that the 
record (or a certified copy) could be used when the original deed was shown 
to be lost or otherwise una \·ailable, and the suggestion was that this statutory 
authority was confined to the specified case of a deed lost or the like. But 
the statutory proviso was in realit~· intended to sanction the rule requiring 
p:-oduction of the original (ante, § 122-1), and had no other limitations in 
view; so that, when that rule was satisfied, and the execution remained to 
be proved, the registrar's statutory authority to take probate or execution 
was still in full effect and could be availed of for that purpose, even though 
it was not needed for proving the deed's contents. This result was generally 
reached by judicial construction, and the modern statutes have often taken 
care to make express provision for it.6 

: The subject is treated under that head. 
post. § !.! 14:J. 

3 Sce Fiott v. Com .. Va .• cited ante, § 1651. 
4 The eases are collected under that hcad, 

post, § 2143. 

• The CMes arc collected ante, U 1225, 1226, 
whcre they are equally involved under that 
principle. 

• The authorities arc collected post, § 1667a, 
becausc it is on principle a question oC the use 
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(4) Suppose the register not admissible because of requirements not ful
filled; nevertheless, proof of execution may be made in the ordinary way, -
by calling the attesting witness, if that is the law under another rule (allte, 
§ 1287), or by evidencing the genuineness of the signature, or by showing the 
document an ancient one, under another rule (]lost, § 213i), or by any other 
appropriate mode (as enumerated ]lost, § 2131). The imperfection of the 
record may under the substantive law affect its validity, and may thus 
render it immaterial in the case and therefore forbid its proof by any mode; 
but this is the result of the substantive law. Ko rule of e"idence forbids 
the offeror to faIl back upon other sources of evidence simply because he is 
unable to avail himself of the mode additionally provided by the registration 
statutes.7 ' 

(5) Where the register thus fails to assist because not made according to 
statutory requirements, and the offeror must fall back on other evidence, may 
not the official certificate of ackllOlcledgmcllt, by a notary or magistrate, be 
treated as an attestatioll, so that, upon calling the officer as attesting witness 
or proving his signature if he is deceased or out of the jurisdiction, the exe
cution is sufficiently evidenced, upon another principle (ante, §§ 1292, 1505, 
1508)? That this mode can be used seems dear.s That any doubt was eYer 
raised was probably due only to the failure to perceive that the imperfection 
of an acknowledgment with reference to the substantive law of registration 
has nothing to do with its sufficiency as an attestation under the rules of 
evidence. 

(6) It was conceded in England that, even though the register was in gen
eral inadmissible to prove execution, nevertheless a registration based upon 
an acknowledgment made by the very OlJponent ill the case would be rceei\"able 
as embodying his admission of the exccution.9 This concession no longer has 
any practical bearing for the law in the United States, since the register is 
now everywhere admissible; except that a mode is thus suggested by which 
a deed may be proved when the registration was not made according to the 
statutory rules. If the register contains an entr~r of acknowledgment made, 
and (probably) if some further evidence of identity is offered (post, § 2529), 
then it would seem that the register-entry could be used as embodying an 

of Certificates (on the deed) and not o( Reg
isters. The use of certijicate& oj notaries, etc., 
to prove en unrecorded deed is treated poat, 
§ 1676. 

7 1849, Hutchinson v. Ke\1ey, 10 Ark. 178, 
181; see also the cases cited under § 1226, 
ante, where a similar question is involved and 
compare the doctrines of § 1679, par. (2), posl, 
and § 1635, n. 4, an/e. 

s 1878, Sharpe v. Olme, 61 Ala. 263, 268 
(Brickell, C. J.: "The acknowledgment and 
certificate in this case. is merely a substitute for 
an attestation by a witness, the parties to the 
deed being able to write and having signed it. 
. . . The certificate of acknowledgment, oper-

ating-'as a substitute (or the attestation o( a 
witness. when it is shown that it is legally 
impossible (or the party proposing to introduce 
the conveyance ill evidence to produce the 
officer making it, by reason o( his residence 
without the jurisdiction of the Court, may be 
proved by evidence of his handwriting, and 
when the evidence is given the conveyance may 
be read"); 1851, Borst v, Empie. 5 N. Y. 33, 
37 (acknowledgment is not essential, eltcept 
for purposes of record. etc,; and a deed 
imperfectly acknowledged may bo prond in 
the common-law mode; here by treating the 
notarial officer as a subscribing witness). 

8 Ante, § 1650 • 
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admission by the party-opponent making the acknowledgment.1o Fur
thermore, whenever by any other rules of evidence (ante, §§ 1294-1298, post, 
§ 2132) the opponent's admission suffices to evidence execution, then the 
irregularity of the registration is of course immaterial (for the reasons just 
suggested in par. 4). Finally, such an admission, when made expressly with 
reference to the regi.vtry-entry in question, wiII suffice to admit it without 
regard to the irregularity of the record and without other evidence of 
execlltion.ll 

(7) In a few other ways, the register of a deed not placed there according 
to law could be availed of for other purposes than to evidence execution. 
For example, the notorious presence on the record, or the manual possession 
of It certified copy, of a document purporting to vest a certain person with 
title may amount in effect, under another principle (post, § 1 i(7), to a "verbal 
act," constituting a claim of title or color of title,12 Again, where certain con
sequences in substantive law ensue from the failure to hare a deed recorded, 
the condition of the register will be in issue for this purpose.13 Such uses of 
the register have no bearing on its admissibility under the present Exception. 

§ 16.14. Same: Register as Evidence or Other Matters Recorded. The 
statutes authorizing registration give expressly to the registrar the authority 
to make the entry in certain terms. This entry is therefore (on the general 
principle of § 1639) admissible to prove whatever facts are thus authorized 
to be entered that is, usually, the time 1 and the fact 2 of record; on these 
points the statute commonly makes the entry expressly admissible. The 
entry, conversely, is not admissible to prove facts which the registrar is not 
authorized to record or to ascertain.3 In practice, the only controversy that 
has here arisen is as to the conclusiveness of the record, a different prin
ciple (ante, §§ 134f1, 1352). Whether the record is evidence of the deed's 
delivery is chiefly a question of the presumption as to delivery (post, 
§ 2550). 

10 It might perhaps be objected that the 
registrar has no authority to make hearsay 
statements as to acknowledgments, except for 
the purpose provided in the statute; but this 
objection seems finical. 

11 Fiott v. Com .• Va .• cited ante, § 1651; 
1892, Chicago M. &: S. P. R. Co. v. McArthur 
10 U. S. App. 546, 56!J, 3 C. C. A. 594, 53 
Fed. 464 (defectively recorded plat. used as 
having been recognized in defendant's dealings 
88 correct). But not for those deeds. c. o. of 
homestead by a married woman, for which an 
acknowledgment made at the time of execution 
is an essentiuJ formality olthe act: 1914. Severt
son v. Peoples. 28 N. D. 372, 148 N. W. 1054. 

12 1828, Doe v. Roberts, 13 M. &: W. 520, 
531 (irregularly enroUed lease; examined eopy 
of enrolment admissible to show an .. act of 
ownership "); 1894. Knight v. Lawrence, 19 
Colo. 425, 36 Pac. 242; sec analogous in
stances post. n 1777, 2132. 

12 1885, Steiner I). Snow, 80 Ala. 45 (penalty 
for not recording satisfaction of mortgage: 
record produced). 

§ 1654. 1 It is also evidence of the time of 
the deed's receipt for registration: 18:!:!, 
Sherman ~. Goble, 4 Conn. 247, 250. Com
pare the cases as to certificates of record, po&I, 
§ 1676. 

2 1895, Thompson v. Anderson, 94 Ia: 55·t. 
63 N. W. 355 (certificate of a recorder. in
dorsed on a mortgage, admissible if the law 
requires or authorizes the certificate to be 
made): 1881. Jakway v. Jenison, 46 Mich. 5:!1. 
522, I) N. W. 836: 1894. Garneau v. !\Ii1I Co., 
8 Wash. 467, 473. 36 Pac. 463 (lien-notice: 
the original bearing a certificate received). 

I 1855. Charlotte v. Chouteau, 21 Mo. 5!JO, 
597 (a conveyance of a slave, nuthonticated b~' 
a Spanish official, in a region where slavery was 
lawful, is no determination of the transfer."d 
person's slavery). 
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§ 1655. Same: Snndry Questions Certified Copies and Swom 
Copies of the Register. In the foregoing inquiries, it has been assumed that 
the regi:Jter itself is offered in evidence, and not (as is usual) a copy of the 
register. Does this assumption affect the correctness of the results reached 
under the foregoing principles? By no means. If the register is not pro
duced, as of course ordinarily it cannot be, this ulability to produce it serves 
as an excuse, under another rule (aTlte, § 1218), for using a copy of it (sworn 
or certified) to prove its contents. But this use of a copy of the register only 
removes by one stage the general inquiry as to the admissibility of the regis
ter. The copy is of itself of no efficacy except to prove the contents of the 
register; and, having thus proved its contents, the party is merely Ul the 
same position (ante, § 1226) as if he were offering the register itself in c9urt; 
and thus he must after all face the maUl question, whether the register 
itself is admissible for any purpose, t1le question dealt with in the seven 
preceding sections. The fundamental inquiry, then, so far as concern!:! the 
evidence of execution and contents of the recorded deed, involves the ad
missibility of the register itself; and this must be first determined upon the 
principles just exammed, before any other question as to the use of copies of 
the register can be of any consequence. 

But suppose that the admissibility of t1le register has been settled in the 
affirmative, and that none of the problems discussed in the foregoing sections 
are concerned, and suppose that a copy of the record is desired to be used, 
then certaul other questions arise. It may be premised that, in the tradi
tional usage of the profession, a "certified" or an "office" or an "attested" 
copy (being one and the same thing) is a copy gh'en out by the official cus
todian of the record and certified or attested by him as correct; while an 
"examined" or a "sworn" copy is a copy made by some other person and 
sworn to by him testifying on the stand.1 

(1) Maya certified copy by the registrar be used? This is a question 
whether the registrar's hearsay official statement as to the contents of the 
record is receivable under the present Exception. A certified copy, however, 
of any document, is of the nature of a Certificate, not a Register (ante, 
§ 1(37), and this inquiry properly concerns the admissibility of certified 
copies in general (post, § 1677). It is enough 1lere to note that, at common 
law in this country, the principle was recognized that e\'ery custodian of 
records had an implied authority to certif:.' copies of them, and in particular, 
as to registrars of deeds, that by statute almost everywhere the registrar's 
certified copies are expressly made admissible and the mode of authentica
tion prescribed.2 

(2) A few of these statutes that expressly make certified copies of the . 
register admissible fail expressly to make the register itself admissible. It 
is obvious, however, that this omission should not render the register 

§ 1655. I Sec a further explanation of these terlDs, an/e. § 1264 . 
• ' POIlI, U 1677-1682, where thc authorities are examincd. 
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inadmissible, supposing it can be produced. The certified copy merely 
proves the register's contents; and it would be absurd that a document which 
merely evidences the register should be admissible to prove the deed (from 
which it is twice removed), and yet the register itself should be for the same 
purpose inadmissible. The whole virtue of the certified copy, for proving 
the deed, comes from the register; and, if the register were inadmissible, the 
singular trick would be performed of making an inadmissible thing admis· 
sible by merely copying it. The clear implication of such statutes is that 
the register also should be admissible, provided it is in court; and this is the 
usual judicial construction.3 It should be noted, however, that we are here 
dealing merely with the admissibility of the register so far as the Hearsay 
rule and the present Exception are concerned. There may be other reasons 
why the register itself should not be admitted, the reason, for example, 
that the law has forbidden its removal and that its production is therefore a 
violation of the law; or the reason that a due regard for its safety and for 
public convenience requires its continuous preservation in the registrar's 
office; these reasons have sometimes availed with Courts (post, §§ 2182, 
2183, 2373). 

(:) Suppose the statute to make the register, or a certified copy of the 
rf>gi.ster, admissible; wiII not a sworn copy of the register be equally admis
sible? On principle, there is no doubt that it would be. The reason appears 
in what has already been said. The register is the fundamental document; 
the registrar's entry, based on the probate made to him, is the official state. 
ment to which faith is given; and the primary object is to offer that state. 
ment in court. The register itself cannot be removed; so that its contents 
must be proved by copy. A sworn or examined copy is the most straight
forward and unquestionable mode of doing this; but the statute has also 
expressly authorized, by way of exception to the Hearsay rule, the use of 
a certified copy. This, however, is merely an additional meallS provided; 
there is no reaSOll why it should displace the other preexisting legitimate 
means. The circumstance that the statute expressly mentions a certified 
copy only is no reason for excluding the other sort; for that mention was 
intended only to remove the doubt which otherwise might have been raised 
(post, § 1677) whether the certified copy could be used at all. A sworn or 
examined copy is therefore equally admissible, as it would be for any other 
public record.4 

(4) A superficially related, but entirely distinct question, is whether a 
certified copy is preferred to a sworn one; i. c. whether the former kind must 
be shown unattainable before the latter can be used. The orthodox and 
sound opinion is that no such rule of preference obtains; the principle has 
already been discussed (ante, § 1273). 

3 The cnses are collected ante. § 1186. 
, 1859. Farrar n. Fessenden. 39 N. H. 268. 

276 (" an examined copy of any instrument 
thus recorded" is admissible ~. without proof 

of the original"): and cases cited (mu. § § 1225-
1227. Contra. but unsound: 1914. Judson v. 
Freutel. 266 m.24, 107 N. E. 207. 
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(5) Since the register is the fundamental document whose entries cyi
dence execution, it is to the register alone that the certified copies must 
relate; a' certified copy of the deed itself is unauthorized, and can evidence 
nothing. In form, then, the certified copy must be of the register, not of the 
deed; although a certificate in the latter form could hardly be made except 
by inadYertence, and would therefore be liberallr construed by the Courts.!; 
But a certificate of execution appended to the deed may be admissible (post, 
§ 1676a). 

§ 1656. Same: Other Principles of Evidence Discriminated. We are con
cerned here only with the use of the register under an Exception to the 
Hearsay rule; and the following discriminations are worth noting. (1) There 
is in practice always to be considered at the same time the rule requiring the 
production of the onginal of a document, with its exception for recorded 
deeds (ante, §§ 1224-1227). (2) There is also to be considered the principle 
as to a preference between yarious modes of eddencbg the contents of docu
ments not produced, that is, as between copy and recollection or as be
tween different /.intis of copies (ante, §§ 1265-1275) and a copy of a copy (ante, 
§ 1275). (3) Again, there are principles determining the qualifications of 
a witness to a copy (ante, §§ 1277-1280). (4) There are also rules about 
proving the whole, and not merely a part, of a document (post, § 2107). 
(5) Finally, there are rules as to the authentication (or proof of genuineness) 
of a document produced (post, § 2129). 

§ 1657. Record of Assignment of Patent (of Invention). It seems for a 
long time to have been the understanding of the profession that the Federal 
record of assignment of a patent (of lllYention) was admissible to prove its 
execution. That this opinion was unsound seems clear, III the light of the 
foregoing principle (ante, § IG4S), so firmly enforced by the Courts of the 
yarious jurisdictions; for the Federal law regulating the record of such as
signments provides for the registrar no means of mforming himself as to the 
genuineness of the document. Neyertheless, the Federal judiciary for many 
years recognized the register (or a certified copy) as admissible to prove the 
assignment's execution and contents.1 In more recent times, howe\·er, the 
propriet~· of this yiew llas been generally questioned, on the grounds noted 
(ante, § 1(48). Discordant rulings have been made in the different circuits.2 

, 1858, Vickery v. Benson, 26 Ga. 582, 588; laws providing for re~stl1', but a forged assign-
1882, Preston 11. Robinson, Vt.. cited ante, ment may be recorded equally with a genuine 
§ 1651. one"); 1894, l\Iayor of New York~. American 

§ 1657. I 1860, Lee v. Blandy, 1 Bond 361, Cable R. Co., 26 U. S. App. 7, 9 C. C. A. 336, 
363 ; 1886, Derrick v. Whitman A. Co., 26 60 Fed. 1016 (certified copy excluded; in 
Fed. 763. Other cascs, somC'times eited for part because .. any stranger can put an assign-
this point, seem to deal only "ith the rule as ment upon record "); 1896, Standard Elemtor . 
to production of the original; they arc I:h·en Co. 11. Crane El. Co., 46 U. S. App. 411, 22 
ante, § 1225. C. C. A. 540, 76 Fed. 767, ,S9 (certified copy 

2 1893, Paine v. Trask, 5 U. S. App. 283. admitted; the above arguments answered by 
286, 5 C. C. A. 497, 56 Fed. 283 (admissibility the suggestion that the commissioner's record 
doubted; partly because "no provision is .. is in law tantamount to a finding by the 
made for authentication of the genuineness of certificate that the original is genuine·'; the 
the iDJjtrument to be recorded, as frequent in opinion docs not seem to apprehend conectly 
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§ 1658. Record of Wills. Upon the principle already examined (ante, 
§ 1648), the record of a will cannot be received as evidence of its execution 
and contents, unless the recording officer has authority to record such docu
ments, and, in particular, has authority to inform himself as to the will's 
execution. Such was in fact the recognized rule of the common law. Until 
the middlc of the 1800s, the jurisdiction in England over matters matri
monial and testamentary had been for many centuries in the ecclesiastical 
Courts. But this jurisdiction over wills was understood not to concede to 
those Courts any jurisdiction to determine the title to lands; their juris
diction was confined to wills of personalty. Their records, therefore, finding 
the due execution of a will, were not receivable to evidence its execution so 
far as it disposed of lands, because the ecclesiastical officers had no authorit~, 
to deal with wills in that respect: 

1726, Chief Baron GILBERT, Evidence, 71: "I! a man devise lands by force of the 
statute of wills or by custom, the probate of the Spiritual Court cannot be given in 
evi(\ence; for all their proceedings, so far a.o; they relate to lands, are plainly 'coram non 
judice,' for they have no power to authenticate any such devise .... [But) in a suit 
relating to a personal estate, the probate of the wiII under the seal of Court, is sufficient 
evidence, and no evidence contrary to it can be given that such will was not the last will 
and testament of the party deceased; for the Spiritual Court are the proper judges of 
what is and what is not the will of the testator, and since the authority of judging is 
committed to them, the Temporal Courts are bound by their judgments." 

This had been apparently an arguable question in the preceding century; 1 

but by the time of Chief Baron Gilbert the principle was fully settled. It 
will be noticed that, where the ecclesiastical Court had jurisdiction, its record 
of probate was not only admissible, but conclusive; because it was not 
merely an official register, but a judicial determination. 

the principle of admissibility of deed-records) : Scale Co. 11. Computing Scale Co., 7th C. C. A. 
St. 1897. c. 391. § 5. Mar. 3.29 Stat. L. 692. St. 208 Fed. 410 (certified copy of assignment not 
1922. Feb. 18. § 6, Code 1919, § 6141 (Rev. duly acknowledgcd. not admissible to prove 
St. 1878. § 4898. which declared an assignment execution). 
of patent void against a purchaser for vl\luo Compare the statute for patent-office records 
without notice, unless recorded in the Patent (quoted post. § 1680. n. I). 
Office within three months. is amended by § 1668.1 1635. Netter 11. Brett. Cro. Car. 395 
adding that if surh assignment is acknowledgcd (will of land; excluded) ; 1688. Anon .• Comb. 46 
before a notary or U. S. commissioner. or a (same); 1696. Puleston v. Warburton. Comb. 
secretary of legation or consular officcr duly 394 (same); 1697. King 11. Raines. 12 Mod. 
authorized. "the certificate ohuch acknowledg- 136 (admitting the probate of a will of per
mont under the hand and scal of such notary sonalty in the Ecclcsiastical Court; .. because 
or other officer shall be • prima facie' evidcnce they having jurisdiction of the cause. it was an 
of the >!xccution of such assignment, grant. undeniable evidence. which should conclude 
or conveyance"): 1900. National Cash-Reg. all others from saying the contrary"); 1699. 
Co. v. Navy C. R. Co .• 99 Fed. 89 (the original's St. Legar v. Adams, 1 Ld. Raym. 731 (register 
execution and loss must be shown); 1905, of the Spiritual Court. to prove the contents 
American Graphophone Co. 1'. Leeds & C. Co., of a lost will, admitted; but in Anon .• 1 Ld. 
140 Fed. 981, C. C. (certifilld copy of the pa- Raym. 732. aemble. contra); 1701. Dike 11. 
tent-office record of an Msignment. excluded. Polhill, 1 Ld. Raym. 744 (register of the 
in the absence of evidence of the existence and Spiritual Court. not admissible to authenticate 
loss of the original; Mayor v. American Cable a will of land; Tracy, B .• contra. where the 
Co. and National C. R. Co. 11. Navy C. R. Co.. purpose is not to establish title through the 
8upra, followed): 1913, Toledo Computing will). 
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In the United States the same principle was accepted. But at an early 
date the unendurable division of judicial functions in testamentary matters 
was almost everywhere ended by statute, and the jurisdiction over wills of 
both kinds was placed in a single Court; so that the determination of that 
Court was admissible for all wills, and where it was not conclu~ive, it was 
no more so for one kind of will than for another: 

1858, LUMPKIN, J., in Churchill v. Corker, 25 Ga. 479, 490: "We maintain broadly 
that it is not necessary in this State that any will, whether of realty or personalty, should 
be proven when offered in evidellce as a muniment of title; but that a certified copy, 
from the Ordinary, under the seal of that Court makes it evidence. This resultll neces
sarily from the fact that by law Courts of Ordinary in Georgia are clothed with original, 
general, and exclusive jurisdiction, except by appeal, over testate and intestate's estates, 
and are also courts of record. It is here that the validity of the ~ill must be tried and 
established." 

Thus the statutory reform granted a uniform authority, and the older dis
tinction ceased to be of practical consequence.2 The record of a probate 
of a will, when offered in evidence, is of course still receivable only where 
the Court granting probate had authority to do so; but this now depends 
entirely on the terms of the statute. These statutes are without the present 
purview, because they concern primarily the subject of jurisdiction of court". 

Certain other principles affect the use of will-records. (1) Supposing the 

2 The following cases illustrate the carly 
American common-law doctrine; some of 
them arc rendcred under the statutes above
mentioned. but will serve to show the distinc
tion: Fed. 1909. Copley v. Ball, 4th C. C. A., 
176 Fed. 682. 688 (certain certified copies 
from W. Virginia, passed upon); Fla. 1906, 
'I'homas v. Williamson. 51 Fla. 332. 40 So. 831 
(statutes as to the effect of probate. construed) ; 
Ga. 1858. Churchill 1>. Corker. 25 Ga. 479. 490 
(certified copy of a probate will under Court 
seal. admissible); 1876. Thursby v. Myers. 57 
Ga. 155. 157 (COpy of record of will from ordi
nary's office. admitted); Ill. 1868. Gardner r. 
Ladue. 47 III. 211 (certified copy of a foreign 
will probated. admitted); Mich. Compo L. 
1915. § 13941 (record of probate to be evidence 
of heirship); Min1l. 1873. First National Bank 
V. Kidd. 20 Minn. 234. 238 (certified copy of a 
probated will. admitted) ; lifo. 1838. Haile 
v. Palmer. 5 Mo. 403. 417 (sworn copy of a will 
registered in Louisiana. excluded because it 
was not shown how the law of Louisiaull re
quired wills to be executed and proved); 
N. J. 1888. Nelson 1>. Potter. 50 N. J. L. 325. 
15 'At!. 375 (statute as to proof of wills con
strued); Compo St. 1910, Conveyances. § 62; 
N. Car. 1912. Riley 1>. Carter. 158 N. C. 484. 
74 S. E. 463 (under Rev. St. 1905. § 3133. a 
probated will from Mar,iland. by certified copy 
signed by the reltister of wills. excluded; the 
clerk of the court of probate should have 
signed); P •. 1759. Lewis V. Stammers. 1 Dall. 

2 (exemplifi~ation of a will probated in Eng
land. admit 'ed. under St. 1 i05) ; 1782. 
Morris 1>. Vanderen. 1 Dall. 64. 66 (same); 
1791. Walmesley 1'. Read. 1 Yeates Si. 89; 
1807. Sharp 1>. Petit. 4 Yeates 413; 1819. 
Logan V. Watt. 5 S. & R. 212 (probated will of 
lands. received); 18:35. Smith r. Bonsall, 5 
Rawle SO. 83. 86; 1848. Thompson r. Thomp
son. 9 Pa, St. 234 (probated will provable by 
certified copy); S. Car. 1824. Franklin r. 
Creyon. Harp. Eq. 24:3. 249; Tenn. 1848. 
Weatherhead V. Sewell. 8 Humph. 272. 282 
(the production of an attested copy of a pro
bated wiII of realty und('r St. 1784. C. to. 
§ 6. is 'prima facie' eyidcnrc of execution. and 
throws on the contestant the burden of going 
forward); Va. 1831. Ex parte Poval. 2 
Leigh 816. 818 (duly authenticated copy of :1 

foreign probated will. sufficient. without 
re-proving it by witnesses); Ex parte Todd. 
2 Leigh 819 (same); 1844. Taylor r. Burn
sides. 1 Gratt. 165. 168. 210 (office eopy of 
probated will and proceedings. received). 

If the record was not admissible. the will's 
execution might of course he evidenced in the 
ordinary way: 1820. Hood v. Mathers. 2 A. K. 
Marsh. 553. 555; 1823. Elmondorff r. Car· 
michael. 3 Litt. 437. 479. 

The statutes expressly admitting the record
copy of a foreign probate of 'ilill are collected 
post. § 1681. with other statutes for judicial 
records. 
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record itself to be admissible, under the above principle, to prove the will's 
execution, it still remains to prove the contents of the record, the production 
of the record itself being unnecessary, under another rule (ante, § 1215). For 
this purpose, a certified copy is desirable; here, however, is involved the 
general principle concerning the proof of judicial 'ccords by certified copy 
(since a probated will becomes a part of the court-records); the statutes 
affecting the use of certified copies of probated wills are therefore examined 
under that head (post, § 1(81). 

(2) A question may arise, under the doctrine of Completeness (post, 
§ 2094), as to the sufficiency of the contents of the record as evidenced by the 
certified copy; how far, for example, the copy or the record must set out the 
kind or the tenor of the testimony upon which the probate was granted, has 
been a matter of some controversy. This, however, besides being largely 
regulated by statute, is in substance a question of what constitutes a proper 
record and of the presumption of the regularity of judicial proceedings,
matters beyond the present purdew.3 

(3) The recorded copy of an ancient will may sometimes be admitted 
without other evidence of execution, on the principle of Authentication 
(post, § 2143). 

(4) The application of the rule requiring production of the original, espe
cially as affecting leiters of admini.9tration, has already been considered 
(ante, § 1238). 

(5) The record of prelhlinanJ probate, before a judge without a jury, has 
in strictness no place as evidence on appeal at a final trial of probate before 
a jury, and therefore may be forbidden to be read; 4 but it seems an excess of 
judicial nicety to see any harm in it. 

§ 1659. Records of Govemment Land-Office. The records of a government 
land-office, dealing with grants, patents, warrants, certificates, scrip, and the 
other variously named indicia of title, are available in evidence on principles 
no different from those applicable to other official deed-registers and public 
documents. The peculiarities, however, that are to be found in the mode of 
proving them are due, not to the rules of evidence, but to the principles of 
substantive law. 

The chief question having practical effects upon the mode of proof is as 
to the nature of the title-document, known variously as patent, certificate, 
or grant. If this document is of the nature of an ordinary deed of grant, 
then the record remaining in the government office is a mere register or copy 
of the substantive title-deed delivered into the grantee's hands, and conse
quently it must be accounted for (under the principle of § 1179, ante) before 
the register (or a certified copy of it) may be used. But if the constitutive 
document of title is the entry in the official record, then the document given 
to the purchaser is a mere copy of this, and therefore since the original is in 

S The subject is further noticed post, § 2110. N. E. 908 (citing prior cases). Compare the 
• 1904, Weston v. Teufel, 213 III. 291, 72 cases cited allie, § 1417. 
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official custody, a copy of the official original may be used without accounting 
for the copy given to the grantee (under the principle of § 1218, ante). Thus 
the question depends in truth upon the theory of the substantive law as to 
the nature of the title-document. Moreover the matter is in most jurisdic
tions affected by express statutory provisions. On account of this complicat
ing element of substantive law, and the frequent difficulty of determining 
the precise principle im'olved in a decision, the statutes and decisions 
can best be considered under one head, in dealing with the rule for pro
duction of the original (ante, § 1239). 

In addition to this general question, however, decisions and statutes upon 
a few other special rules concerning land-office documents are elsewhere to 
be considered; these concern (1) the regl:Yter (or a copy) as evidence of the 
execution of a grant (ante, § 1(51); (2) land-office cert(ficates (post, § 1(74); 
(3) certificates 8ummarizing the entries of a register, instead of cop~'ing them 
in full (p08t, § 1(78); (4) land-office reports as evidence of title (post, § 1(72); 
and (5) returns of government 8urveys (post, § 16(5). 

§ !GUO. Judicial Records (Judgment of Conviction of Crime; Judicial Es
tablishment of Lost Documenta). (1) A judicial record is not eIJidellce of 
something else; it is a constitutive act. It is the judgment itself, not evi
dence of the judgment. Whether the record of another Court shall be con
sidered when offered is not a question whether something is admissible in 
evidence, but whether the Court of the forum is willing or is obliged to lend 
its assistance to enforce the judgment of the other Court. This principle is 
considered elsewhere (ante, § 1347, P08t, § 2450), and need not be further 
noticed; for no question of an exception to the Hearsay rule is involved. 

The question most frequently treated as one of evidence (as distinguished 
from that of conclusiveness under § 1347), is whether a jUdgment of cont'iction 
of crime is admissible to prove the fact of gUilt when relevant in another civil 
or criminal case between other parties.1 

But the adrnissibilit~· of certified copie8, as evidence of the contents of a 
jUdicial record, is genuinely a question of evidence, and involves the general 
principle of certified copies in a particular application (post, § 1681). 

(2) Statute has in many jurisdictions provided a proceeding for judicially 
reestabli8hing the contents of document" I08t or destroyed, deeds, wills, offi
cial registers, and many other specific classes of documents. The documents 
thus reestablished are usually under the statute preserved as official records; 
so that such a repository of private documents becomes a record or register 
of a peculiar sort, by which the documents can be proved in a manner analo
gous to the use of deed-registers. Nevertheless, these records are after all 
not ordinar~' official registers, given in evidence by way of exception to the 
Hearsay rule, but are in the nature of judgments; for the statutory proceed
ing is almost everywhere a judicial one; and the typical question arising in 

§ 1660. 1 Some authorities have been collected anre, § 1347 (sundry csses). 
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their use is whether the record is to be taken as a judgment in rem, binding 
on all the world, or as a judgment affecting only the parties to the proceed
ing. The conditions of their use involve the principles concerning the effect 
of judgments, and are thus without the present purview.2 The 'use of re
corded abstracts of title to prove lost or destroyed deed-records is elsewhere 
considered (post, § 1 i05). 

§ 1661. Records of Corporations. (1) The recorM of the proceedings and 
acts of an ordinary private corporation are, according to one theory, the COIl

stitutive acts of the corporation; they are not evidence of what is done, but 
they arc what is done; since the proceedings must be in writing. According 
to the other theory, they are merely entries of the oral doings, and are thus 
analogous to any ordinary person's contemporary entries of his doings. The 
chief pra~tical difference between the two theories is as to their effect on the 
conclusiveness of the entries; and in this aspect the subject is considered 
under the Parol Evidence rule (post, § 2451). 

But the books of account, the stock-bool.s, und other books recording the acts 
of the officers and employees of the corporation stand on a different footing; 
they are merely some person's assertion; and, so far as th~y are admissible, 
they naturally come in under the Exception for Regular Entries (ante, 
§§ 1523, 1547), if the maker is accounted for as unavailable, or as Memo
randa to aid Recollection (ante, § 735). Here, however, statutes have in 
some jurisdictions interveued to modify the Exception's ordinary rules and 
to admit the books without producing the maker of the entries. Further
more, against persons having knowledge of their contents, the corporation 
records may be received as embodying an admusion, i. c. by a presumed 

2 Besides the following statutes. compare 
the rulings cited ante. § 1215 (whether the loss 
of the original must be expressly proved), 
an/c. § 1347 (whether the record reestablishing 
the document if conclusive). and ante. § 1275 
(whether the prohibition of a copy of a copy 
applies to such copies); the following list of 
statutes is probably not complete; Ireland: 
1917. Kelly v. Kelly. 1 Ir. R. 51; Shanahan v. 
Shanahan, 1 Ir. R. 57 (suits to establish lost or 
destroyed documents; called here suits to 
perpetuate testimony); United S~: Fed. 
Rev. St. 1878. §§ 899-904. Code §§ 1402-1407; 
1918. Virginia & W. Va. Coal Co. v. Charles. 
D. C. W. D. Va. 251 Fed. 83 (careful opinion 
by McDowell. J.); Ala. Code 1907, § 5739 fr. ; 
Ariz. Rev. St. 1913. Civ. C. §§ 682, 4725-4731; 
Cal. St. 1906. Spec. Sess .• c. 55. p. 73. June 16, 
§ 2; id. e. 60. p. 82. June 16; Colo. Compo L. 
1921. § 5614; Fla. Rev. G. S. 1919. §§ 3246. 
3267 (establishment of lost papera, records, 
etc.) ; 1903. Hoodless v. Jernigan. 46 Fla. 213, 
35 So. 656 (certified copy of a clerk's minute
book in which a reilstablished lost judgment 
and execution were entered. held admissible) i 
Ga. Rev. C. 1910. §§ 4191. 5810. 5312-5328; 
1902. Leggett Il. Patterson, 114 Ga. 714, 40 
S. E. 736 (judicially established copy suffices to 

prove execution); 1903. McLanahan & Al
ford V. Blackwell. 119 Ga. 64. 45 S. E. 785 
(ccrtified copy of I!. jUdicially established copy 
of a lost document, admitted); IU. Rev. St. 
1874. c. 116. §§ 1-5 (judicial records); § 9 
(plat or map); § 13 (deeds. ete.); lao Compo 
Code. §§ 8082-8086. St. 1886. No. 57; La. St. 
1910. No. 234. p. 397. July 6 (detailed pro
visions for use of certified copies from re
established archives. the originals being 
burned); Miss. Code 1906. §§ 3170-3186. 
Hem. §§ 2511-2527; Mo. Rev. St. 1919. 
§§ 10611-10616; Nev. Rev. L. 1912. §§ 5630-
5646; N. Car. Con. St. 1919. §§ 365-384; 
Oh. Gen. Code Ann. 1921. §§ 1151, 3610. 
12359-12365; Oklo Compo St. 1921, § 9539; 
Or. Laws 1920. §§ 593-596; Pa. St. 1786. 
Mar. 28. § 2. etc .• Dig. §§ 8826-8835 Deeds; 
S. Dak. Rev. C. 1919. § 3048; Tex. Rev. Civ. 
St. 1911, §§ 6778-6785; VI. GC'n. Laws. 1917. 
§ 2485 (judicial record); § 2488 (instrument 
affeeting real estate in more than one town) ; 
Va. Code 1919. §§ 6203. 6241; Wash. R. & B. 
Code 1909. U 1270-1277; W. Va. Code 1914, 
C. 130. §§ 14-18; Wis. State. 1919: §§ 4151 j-
41510; Wyo. Compo St. 1920. §§ 6704-6707 
(lost or destroyed ",ill). .. 
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assent to t..1te known statements. In these aspects they have already been 
elsewhere dealt with (ante, § 1074). 

(2) There is, apparently, no s('lund reason for regarding the records of a 
public corporation as governed, for the purposes of evidence, by principles 
any different from those just enumerated. Nevertheless, a loose and intan
gible doctrine has received some currency, by which the books of a public 
corporation are said to be admissible to prove the facts entered, 1 . apparently 
with some suggestion that, as official books, they have a force under the pres
ent Exception which is denied to other corporate records. The authority on 
the subject is scanty; but this doctrine, in its application to the present 
Exception, has probably misunderstood and exaggerated the significance of 
the precedents. The true extent of the doctr.ine is a narrow one, and seems 
to be as follows: 

(a) Books of entries of corporate proceedings are (as above noted) ordi
narily not receivable under the Regular Entries Exception without calling 
the clerk or other entrant. But the records of a public officer are admissible 
under the present Exception without calling the entrant, because he is a pub
lic officer; and therefore the books of a public corporation (that is, with us, 
usually a municipal governing body) are receivable without calling the official 
entrant; their contents, as irremovable from official custody (ante, § 1218), 
being provable by certified copy (post, § 1680); the original may require to 
be authenticated (post, §§ 2159, 2169). 

(b) The facts which such entries are admissible to prove are merely those 
which may be conceived as contained in the entries themselves, namely, the 
doings of the corporation. This is their sole scope as testimony; the officers 
are authorized to record the corporate acts or proceedings; their authority 
to record extends no further, and thcir record is therefore (ante, § 1639) no 
further admissible. So far, then, as the entries record (for example) the cor
poration's vote to layout a street through certain property or the corporation's 
appointment of a wharf toll-master or the corporation's act of receiving a deed 
of land, they are admissible. But so far as they record the fact that Doe lived 
in a house on the street, or that the river-bank was public property, or that 
Roe had title to the land deeded, they are not admissible, because these en
tries record, not the corporate acts, but extrinsic facts. It is true that a stat
ute may expressly authorize the corporation to ascertain and record such 
extrinsic facts, and then the record would presumably be admissible (ante, 
§ 1639). But, apart from express authority, the books are receivable only 
to prove corporate acts. This, it will be seen, is in fact the narrow scope of 
their use, so far as the precedents carry it; the entries of customary rights, 
admitted in the older cases,2 being in (act merely entries of corporate acts 
which served to found a prescriptive exercise of the right. The important 

§ 1661. 1 1801, Peake, Evidence. 64 (" Cor- the entries made by n properoffieer nre received 
poration books, concerning the public govcm- as evidence of the facts contained in them"). 
roent of a city or toWII, when publicly kept, and 2 See the cases collected in note 5. infra. 
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thing is, then, that the ordinary phrase about using corporate books to prove 
"public but not private facts" 3 is misleading, so far as it suggests that the 
entries can be used to evidence matters other than mere corporate acts; for, 
whether the matter is "public" or not, the entries are not receivable to prove 
it if it is not a corporate act. 

(c) Supposing the entries to be offered to prove merel~" some corporate act, 
nevertheless the doctrine of the disqualification of parties as witnesses (which 
prevailed down to the middle of the 1800s), would prevent the corporation 
from using its books on -it.<t own behalf,' and it was apparently upon this prin
ciple that the adverse rUlings were based, The Exception for Parties' Books 
was not recognized in England after the end of the 1600s (ante, § 1518). 

(d) But since, under the English borough and parish system, the inhab
itants were members of the corporation (so clearly that it was long main
tained that an inhabitant in a suit by or against the corporation was 
disqualified by interest), and since as a member he had the right of access 
to the corporate books,4 it would follow, on the principle of Admissions (a lite, 
§ 1074), that this constructive knowledge of the contents of the entries made 
them receivable agcti1tst members as admissions, -i. e. on the ordinary principle 
upon which corporate books are admitted as against stockholders (ante, 
§ 1074). Thus, the entries must be of genuinely public matters, i. e. matters 
in which the inhabitants at large had an interest, and for which alone they 
could in theory he ex-pected to consult the book. For such entries, thus 
pia{!ed on the footing of admissions, the book became available against all 
the inhabitants; and the objection as to testifying on one's own behalf dis
appeared, since the book was not offered as the corporation's own testimony, 
but as embodying an admission of the opponent. 

Such seems to be the explanation of this obscure and confusing line of 
precedents.s The rulings in the United States are not complicated by the 

3 E. g. in Marriage ~. Lawrence. -infra. often evidence to prove the boundaries of the markets 
cited. set out by the city); 1789. London v. Lynn. 1 

• 1708, Love v. Bently. 11 Mod. 13-1 H. BI. 206. 214 (on an issue as to a·custom or 
(" Every parishioner has a right to the parish exemption from toll, the defendant' town was 
b<.oks"). not allowed to usc its books on its own behalO; 

b 1718, Thetford's Case, 12 Yin. Abr. 90. 1809, R. v. Martin, 2 Camp. 100 (parish vestry 
Evidence, A, b, 15 (" The books of a corpora- book, admitted to show due notiee of a meeting 
tion, containing their publie acts, are very of the vestry; "what is thus recorded before 
proper evidence"; here a book not appearing the inhabitants of the parish, I must consider 
to be kept by the proper person was rejected. as having their assent"; here, the derendant, a 
"yet their common books are evidence in resident, was indicted for libel on the parish 
regard they contain a register of their publio treasurer, whose appointment at the above 
transactions"); 1718. R. v. Mothexwell. 1 meeting was in issue); 1812, Price v. Littlewood 
Stra. 93 (supposed corporate minutes. all 3 Camp. 288 (action for disturbing the plain
written by one not an officer, rejected: .. Cor- tiff's right to a church pew; the vestry-book 
poration books are generally allowed to be entry stating a user by license. etc .• of the pew. 
given in evidence when they have been publicly admitted; in Sturia v. Freccia, L. R. 5 App. 
kept as such Ilnd the entries made by the Cas. 646. J..ord B1llckburn places this CIISe on 
proper officer; not but that entries made by the ground th!\t .. the entry in the vestry was 
other persons may be good, if the town clerk intended Cor the information of all the parish
be sick or refuse>! to attend; but then that ioners who liked to COlne and use it"): 181S: 
must be made to appear"); 1120. Warriner v. R. v. Debenham, 2 B. &: Ald. 185 (pauper
Giles, 2 Stra. 954 (London city books, said to be settlement; an entry in old corporate boob 
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interest-disqualification; but their scope does not seem to be different from 
that indicated above (par. b).6 It may be added that the Use of public cor
poration books as admissions against the public at large would to-day be 
wholly inappropriate. On the other hand, the disqualification by interest 
has disappeared. 

§ 1662. Records of Legislature (Journals of Proceedings, Statutory Recitals). 
(1) Entries in the legi.~latit·e journals, for reasons analogous to those just 
noted with regard to corporations, are admissible to prove the proceedings 
of the Legislature; because the entrant is an officer charged with the dut~· 
of making such a record. This general principle is undisputed. So far, 
then, as the proceedings of the Legislature are relevant to be proved, the 
journal is admissible. If the proceeding, for example, consists in the receipt 
or acceptance of a report or a petition, the statements in the report or peti
tion may be inadmissible; 1 but the fact of its receipt or the mode of its 
treatment may be relevant, and therefore may be evidenced by the journa1.2 

The conciusireness of the enrolment of an act, as against the journals, has 
already been considered (a.nfe, § 1350). The use of printed volumes to e\"i
dence the contents of the journals is governed by the principle of certified 
copies (post, § 1684). 

"'as offered as "a public document, for it is (book of trustccs of school district, admitted to 
kept in the parish chest and by a public body." show notice put up by them; the corporation 
hilt was exchlded because it dealt with a fact being" established by law for a pUblic purpose." 
tending to exempt the entrant parish from though not required to keep a record of pro-
supporting the pauper); 1819. Marriage v. ceedings); 1831. Dcnning v. Roome. 6 Wend. 
I.lmTence, 3 B. & Ald. 142 (trespass, tho N. Y. 651, 656 (trespass, defendant justifying 
d~fendant justifying as bailiff of Malden; an as superintendent of cit,,· repairs under a city 
entry in old corpornte. books as to an early ordinance orderiu~ a street "idened; city 
instance of a custom as to the levy of toll. etc.. records admitted to show the proceedings of 
Was excluded; Abbott. C. J.: "This was no the council as to the property. on the principle 
more than a minute made by a party in his own that" the books of a pUblic body are . . . 
memorandum-book, and it was in fact lllaking the best evidence of their acts ") ; 1845. 
e\idence for himselC. It is said these wero Gearhart v. Dixon. 1 Pa. St. 224, 228 (trespass, 
public books in which this entry was found; defendant justifying as levying a tax under 
but they were not public books for all pur- orders of a board of school directors; the 
poses"; Bayley. J.: "If n corporation enter board's r .. cordsadmitted to provc their proceed-
their own private business in the public court- ings); 1876. Fraser v. Charleston, 8 S. C. 318. 
book. that circumstance will not alter the aa7 (books of a municipal corporation receiv-
nature of the entry ") ; 1827, Attorney- able to ~l1ow .. the exercise of the power not, as 
General v. Wnt wick, 4 Russ. 222 (whether a here. to show the transfer of stock issued by it). 
nomination to office belonged to the vicar or to The innumerable statutes making the 
the corporation; the latter's books not admitted records of various ~overnroental bodies admis-
on its own behalf, following London v. Lynn). sible to prove their proceedings need not be 

6 1820, Owings v. Speed, 5 Wheat. 420, 424 here noted. bccause they merely apply the 
(public-land trustees; "the books of such a common-law principl{'. 
body arc the best evidence of their acts"; § 1662. I For the usc of reports of officer~ or 
hero admitted to prove their allotment of committees, sec post. §§ 1670. 167::!. 
land. etc.); 1875. Wilson v. Waltersville S. 2 1895. Woodruff v. State, 61 Ark. 157, 32 
Dist .• 44 Coun. 157 (clerk's record of a vote at S. W. 102 (Senate journal. admitted to prove a 
a school-district meeting, on a subject not report presented to it); 1832, Thomson v. 
lawfully before the meeting. excluded); 1900. Gaillard, 3 Rich. 418, 419, 425 (entry about 
Harris v. Ansonia. 73 Conn. 359, 47 Atl. 672 a petition in Senate journal, receivable to show 
(city council records, though admissible under its contents); 1830. Carver v. Jackson, 4 Pet. 
charter. receivable only as to matters upon 1, 13, 101 (journals of Legislature showing 
which the council could lawfully act); 1855, B petition relative to a forfeited estate, and a 
State v. Van Winkle. 1 Dutch. N. J. 73. 74 report thereon, admitted). 
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(2) With the conclusiveness of a statutory recital or preamble, in a public 
or a private act, upon the parties interested in the subject matter, we are not 
here concerned; the question there raised is one of the scope of legislative 
powers and the effect of a judgment (ante, § 1352). The inquiry here is 
whether, as against persons who are in no sense parties to a prior proceeding, 
the recitals of a statute may be used as evidence of the facts recited, on the 
ground that they are official statements by persons authorized to investigate 
and record. It is clear, in the first place, that the statements concern mat
ters not within the personal knowledge of the dedarants; the recital deals, 
not with the legislative proceedings, but with extrinsic facts. It follows, 
then, under the general principle (allie, §§ 1635, 1639), that, unless there is an 
official duty to investigate and obtain adequate information, the statement 
should not be received. The publicity and solemnity of the declaration -
an argument sometimes advanced 3 cannot otherwise suffice to give it any 
weight as evidence in a controvcrsy. But, next, it is clear enough that the 
Legislature has within itself the authority to inform itself properly; for, if 
it can give such authority to others, it can assume the authority for itself. 
Accordingly, when the recital is not a mere allegation, but is a statement of 
the result of due investigation, it should be receivable; and this was in fact 
the distinction applied to the use of recitals of pedigree in English peerage 
acts and the like.4 But statutory recitals have not ordinarily such a basis. 
They may represent mercl.y the partisan pre-judgments of the majority; 
they may represent only general conclusions in which the recited particulars 
have not been verified with special attention; they may have been inserted 
without any investigation at all; and they are in general only a statement 
of motives "an apology for the passage of the act" (in the apt phrase of 
the Court of Kentucky), rather than a deliberate finding of fact: 

1816. Messrs. Denman and Phillipps, arguing, in R. v. Sutton, 4 M. & S. 532, 539: "As 
to their [these preambles) proving that the facts [here a riot in certain distriets1 were 
notorious, if by that is meant [merely) a notoriety such as exists in general rumor, then 
the jury ought not to have taken that into consideration; if it be meant that all the world 
knew them, • a fortiori' they might and ought to have becn proved. For to assume that 
the recital in every aet of Parliament is even • prima fade' e\;dence of the facts recited in 
it, would lead to very extensive consequences, and might sometimes perhaps bring the 

3 1816. Dayley. J., in n. t. Sutton, ·1 l\f . .\: ~. that statement has heen previously proved to 
532. 549 (" When we consider in whut mallllf'f the satisfaction of the judges. to whom the bill 
an act of Parliament is passed, a.nd that it is a bas been referred "); 1857, Shrewsbury Perr-
public proceeding in all its atagee. and dml- age Case, 7 II. L. C. 1. 13 (recital of a death 
If'nges public en<juiry. and when pn._sed is in without issue. and other recitals, admitted; 
contemplation of law till' IIct of the whole body, Lord St. !.conllrds. referring to the preceding 
it scems to me thllt its recitlll must be taken U:i 'lulltation:" That used to be the practice. 
admissible evidence "). but it is not so now, . . . and future recitals 

4 1844. \Vharton Peerage CBSO, 12 Cl. &: F. will not thercCore be evidence"): 1879. Polini 
295, 302 (recitals of family relationship, ad- r. Gray, L. n. 12 Ch. D. 411, 432, 436 (Drett 
mitted; .L. C. Lyndhurst: .. It is the well- and Cotton. LL.J., doubt whether such recituld 
known practice of this HIlUBC not to allow the are admissible at all, outside of the Committee 
insertion of B .tntpment in the recitals of a on Pri\'ilege~. but seemed unaware that the com-
private act of Parliamcnt. unless the truth of mittee profc58Cd to follow the ordinary law). 
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truth into hazard. . . • And it is singular that one of the preambles now in question 
should have recited that these disorders pervaded the county of Nottingham and the 
mljoining counties, so that, if this were evidence, it might be adduced as proof that they 
existed in Lincolnshire, when it is perfectly well known that that county has been entirely 
free from them .•.. [The preamblel is but matter of inducement, and cannot be founded 
upon oath, for neither branch of the Legislature can for tlus purpose administer an oath; 
whcreas all evidence ought to be upon oath." 

1823, Pcr Cum.ut, in Elm01ulorff v. Carmichael, 3 Litt. 472, 480 (excluding a recital of 
naturalization, etc.): "We well know that such applications [for private beneficial actsl 
are made frequently 'ex parte.' And if they are not entirely so, but the party affected 
appears and resists the statute, it is \'cry questionable whether the facts recited ought 
to be e\;dence in a future contest. The Legislature, in all its inquiring fomls, by com
mittees, makes no issue, and in their discretion mayor may not coerce the attendance of 
v.;tnesses or the production of records, ami are frequently not bound by those rules of 
evidence applicable to an issue properly formed, the trial of which is an exercise of judicial 
power. Once adopt the principle that such facts arc conclusive or e\'en 'prima facie' 
eviden~ against p~h'atc rights, and many individual controversies may be prejudged and 
drawn from the functions of the .J udiciary into the vortex of Legislature usurpation. The 
appropriate functions of the Legislature are to make laws to operate on future incidents, 
and not the decision of or forestalling rights accrued or vested under pre\;ous laws. Hence, 
such a preamble as the present ought in such a controversy to be taken to answer the purpose 
for which it was intended, that is, an apology for the passage of the act and the reason why 
the Legislature so act~1. Such a preamble is evidence that the facts were so represented 
to the Legislature, and not that they arc really so." 

These consideratiolls indicate it as the wiser course to reject ordinarily such 
recitals as evidence. Should it be made to appear that the recitals offered 
in a given case are not merely allegations resting on an unknown basis, but 
are in fact the findings of the Legislature after proper means f)f information 
have been deliberately sought, there seems good ground for their admission 
as official statements made with due authority and upon adequate sources 
of knowledge. 

So far as the precedents speak, there is no general agreement; 5 but in 

5 ENGLAND: 1571, Leicester V. Haydon, 1 
Plowd. 384, 396, 398 (whether one erroneously 
attainted on indictment was bound by a rcdtal 
of the attaint in an act of Parliament confirm
ing it; assumed on all hands that the recital 
was at least admissible); 1628, Coke upon 
Littleton, 19b ("The rehearsnll or preamble of 
3 statute is to be taken for truth; for it can
not be thought that a statute that is made by 
authoritie of the whole realme, as well of tho 
King uS of the lords spirituall and temporall 
and of all the commons, will recite a thing 
against the truth "): 1816, R. V. Sutton. 4 M. 
&: S. 542 (preamble of Il public act, reciting the 
fact of rioting in c('rtain districts, admitted; 
quoted IlUpra); 1825, Gardner Peerage Case. 
Le Marchunt's Rep. 276 (recitul as to legiti
macy, in a pri\'ute act, excluded, as ugainst 
one not 3 purty to the act); 1829, Brett 1'. 

Beales, M. &: M. 416. 421 (a private Il('t's 
recitals here as to the right of a town to 
levy tolls not admitted lI:! evidence, even 

where the final clause declared it to be taken 
ns a public act). 

CANADA: Alta. St. UHO, 2d sess., Evidence 
Act, e. 3, § 55 (like Onto Re,'. St. 1914, e. 122, 
§ 2): BT. C. Rev. St. 1911.- C. 236, § 2 (vendors 
llnd purchasers; like Onto Re\·. St. C. 122, § 2) ; 
Onl. Rev. St. 1914, c. 122, § 2 (quoted ante, 
§ 1573). 

UNITED STATES: Fed"rai: 1893. Kinkead 
t'. U. S., 150 U. S. 48:3. 498, 14 Sup. 172 
(legal effect of recitals in private-claim acts, 
determined; distinguishing Branson v. Wirth, 
17 Wall. :l2, and U. S. r. Jordan, 113 U. S. 
41S) ; California: C. C. P. 1872, § 1903 
(recitals in public and pri\'atc statutes, con
clusive, for certain purposes: quoted ante, 
§ 1352); Georgia: 1849, Birdsong V. Brooks, 
7 Ga. 88. 92 (recital of a bank's assignment, 
etc.; .. the plaintiff can take nothing by t!1e 
recital of that fact in the act, when an issue 
is made on it "): 1850. Beall V. Bealls, 8 Ga. 
210, 222 (constitutionality of an act of legiti· 
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England, and perhaps elsewhere, the distinction would probably be taken 
that the recitals of a public act, but not those of a private act, would be 
admissible; this distinction, however, being apparently not only without 
principle to support it but also ill adapted to indicate the true grounds of 
trustworthiness. 

§ 16G3. Executive Proclamations. Executive proclamations are difficult 
to classify; they are precisely neither Hegisters nor Returns nor Certifi
cates. So far as recitals of fact therein are germane to the doing of the 
executive act itself, they are on principle admissible. The Executive can
not be supposed to need express authority, because he has no superior. 
And, in general, the office of the Executiye should suffice to make admissible 
any recital of fact announced or recorded by him in the line of duty. 

The precedents indicate no accepted rule.! 

mation; .. as to the facts in this casc," the rcport and recitals in a private nct, as to the 
records of the Legislature .. arc to be treated confiscation of certain land, excluded). 
a9 true until the contrary appear"; appar- Compare Endlich, Interpretation of Stat-
ently meaning to treat them on the analogy of a utes, § 375 (1888). 
judicial record appealed from) i 1852, Thorn- § 1663. 1 CANADA: 1881, Stone 1). Nash, 
ton v. Lant', 11 Ga. 459, 520 (preceding case 2 P. E. I. 415 (the Governor-General's proc-
followed); 1854, Lane 'Il. Harris, 16 Ga. 217, lamation is evidence that the necessary pre-
222 (recitals in public acts; admissible); liminary proceedings to the coming into force 
Idaho: Compo St. 191f" § 7947 (like Cal. of a law were duly had). 
C. C. P. § 1903); IllillOis: 1905, Wilder 'Il. UNITED STATES: Federal: 1902. Chicago 11. 

A. D. & R. E. Traction Co .• 216 Ill. 493, 75 Pennsylvania Co., 57 C. C. A. 509. 119 Fed. 
N. E. 194 (recital of a petition in a city ordi- 497 (action for goods destroyed by a mob dur-
nance, held 'prima facie' evidence); Iowa: ing a riot; the mayor's proclamation calling 
1861, Duncombe 'Il. Prindle, 12 Ia. 1. 11 for troops to suppress the riot, admitted as 
(preamble reciting a clerical error in a former .. /1 public act which had become a part of the 
statute. not received as conclusive); Ken- hist{)I'Y" of the period); 1919, Shidler r. 
lucky: 1823, Elmondorfi v. Carmichael, 3 U. S .• 9th C. C. A .• 257 Fed. 620 (charge 
Litt. 472, 480 (alienage; recital of R. B. being under U. S. St. June 15. l!H7. C. 30, § 3, 
a naturalized citizen and of a power and 1\ Espionage Act, of attempting to promote the 
conveyance from J. B., in a statute confirming success of the enemy cause by utterances 
the title of a transferee from J. B., excluded; falsely stating the motives and objects of the 
quoted supra) ; New York: 1!;45. Pannelee war; I the President's mcssage to Congress on 
1'. Thompson, 7 Hill N. Y. 77. 80 (statute of April 2, 1917, asking for a declaration of war. 
indemnification of G., held not to prove him a and stating the causes rendering such action 
tavern-keeper; .. the Legislature has no desirable, admitted, as 00 an official public 
jurisdiction to detel'mine facts touching the statement made in the course of official duty 
rights of individuals 00); 1860, McKinnon 'Il. by the head of the Government to Congress" 

I Bliss, 21 N. Y. 206, 213 (ejectment; recitals as evidence upon •. the truth or falsity of the 
as to forfeitures and the true ownership of the statements alleged to have been made by the 
forieited land, excluded. approving Elmondorfi' defendant ") ; Arkansas: 1898, Masons 
11. Carmichael); North Carolilla: 1833, Drake F. A. A. 11. Riley. 65 Ark. 261, 45 S. W. 684 
11. Drake, 4 Dev. L. 110 (act of legitimation; (policy on accidental death; Govp.rnor's pardon 
Ruffin, C. J .• holdin~ the recitals as to legisla- of S. for killing the deceased, excluded); 
tive proceedings conclusive: .. As to other re- Illinois: 1839. Lurton r. Gilliam. 2 Ill. 577, 
citals, it would seem but 11. decent respect, 579 (Governor's proclamation. admitted to 
though they be not conclusive, to treat them show S.'s election to Congress); .~[ assachu-
as true until the contrary appear"); Okla- srlls: 1871. Whiton V. Ins. Co .• 109 Mass. 25, 
homa: 1913. Shawnee G. & E. Co. t·. Motesen- 30 (certain proclamations and official letters 
bocker, Okl. ,135 Pac. 357 (city council's of the Secretaries of State and Treasury. ad-
resolution reciting the negligent methods of mitted to show that the United States "had 
the defendant in the usc of its wires, excluded) ; acquired and had asserted against foreign 
Oregon: Laws 1920, § 750 (like Cal. C. C. P. governments a title in the island of Navassa" 
§ 1903); Utah: Compo L. 1917, § 7086 (like and that it was:l. guano island); 1874, Hanson 
Cal. C. C. P. § 1903); Vermont: 1903, Davis Il. S. Scituate, 115 Mass. 336, 340 (governor's 
II. Moyles, 76 Vt. 25, 56 At!. 174 (legislative general order calling for troops and assigning 
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2. RETORNS AND REPORTS. 

§ 1664. RetufilB, in General; Sheriff's Return; SheriJ!'s Recital in Deed. 
A return or report differs from a register, according to the use of terms already 
e)..-plained (ante, § IG37), in that a return is only a single document, made 
separately for each transaction as occasion arises, and not necessarily collated 
regularly with others in a book; this difference arising usually in practi<!e 
from the circumstance that the statement deals with something done or 
occurring without the official precincts. A further distinction, between 
retllms proper and reports, is that the former term applies typically to some
thing done or observed personally by the officer, while the latter embodie::; 
the results of his investigation of a matter not originally occurring within 
his personal knowledge. 

Considering first the nature of a return in the narrow sense, it would seem, 
under the general principle (anie, § Hi:32), that wlzererer the duties oj an offi
cer require him to act without the premises oj the office, he has by implication 
an authority to return, that is, to write down, upon his return to his office, 
a statement of his doings. The necessity of preserving a record of his doings 
is particularly apparent where his duty is performed without the premises of 
the office; and therefore the general implication of an authority to make a 
return is no less strong than that of an authority to keep a register for doings 
within the office (ante, § 16:39). The question, then, ultimately is whether 
the officer's duties require or authorize him to do or observe the matter in 
question. Since the distinction between returns proper and reports is not 
always carefully observed in common usnge, and is perhaps often difficult to 
draw clearly, sundry common-law rulings as to both classes may be later con
sidered (post, § 16(2). There are, it would seem, only two clear instances 
at common law of officers impliedly authorized to make returns, the 
sheriff and the surveyor. In this place may be examined first the use of a 

Sheri1f's Return. (a) It is clear enough, and well accepted, that the 
sheriff's office authorizes him by implication to make a return of his doings 
under the customary authority of his office, and this return is admissible, with
out calling the sheriff, as an official statement under the present Exception: 1 

quotas, admitted as evidence of the call and 'prima facic' evidence of the facts in such 
the assignment; here, or course, th(. order tDa8 return stated "); Ida. Compo St. 1919, § 3598; 
the call and the assignment); ,Yew York: Mass. Gen. L. 1920, C. 37, § 12 (sheriff's re
Laws 1893. C. 661. § 6 (Governor's order to turns of service or notices. etc. not required to 
abate a nuisance, admi:!sible to show the exist- be served by an officer, to be 'prima facie' 
ence of the nuisance); Rhode Island: 1904, evidence); Mont. Rev. C. 1921, § 4779; 1849, 
Bosworth V. Union R. Co., 25 R. I. 309, 58 Browning~. Flapagin, 22 N. J. L. 567. 574 
Atl. 982 (injury to a passenger during a riot; (admissible, because it is "his answer under 
the Governor's proclamation to disperse the oath respecting the duty enjoined upon him 
riot, noticed). by the writ"); N. C. Con. St. 1919, § 921 

Compare thc cases as to the King's cer- (return of service); N. D. Compo L. 1913, 
tificate (post, § 1674). and the citations under § :3392 (sheriff's return upon process or no
judicial notice (post, § 2578). ticcs is 'prima facic' evidence or .. the raets 

§ 1664. 1 Cal. Pol. C. 1872, § 4159 ("The stilted in such return"); Ut. Compo L.1917. 
return of the sheriff upon process or notices is § 1510. 
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1628, Dalton, Office of Sheriffs, c. 36, p. 87: "These returnes are nothing else but the 
sherifes' answers, certifying the Court touching that which they arc commanded to doe 
by the King's "'Tit, and are to ascertaine the Court of the truth of the matter." 

1809, ELLE."noRot:GII, L. C. J., in GlIfford v. Woodgate, 11 East 297, "was of opinion 
that this [returnl wus • prima facie' evidence of the facts stated in the return, upon the 
ground that faith was to be given to the official act of a public officer like the sheriff, even 
where third persons were concerned." 

1845, N~;LSON, C .. r., in lJrouming v. Hanford, 7 Hill N. Y. 120: "The return of a 
sheriff is nothing more nor less than his answer under oath respecting the duty enjoined 
upon him by the writ, und is intended to inform the Court of whut has been done in the 
premises .... If it embraces matters not pertaining to the duties which the writ com
mands, that is, not touching the things which the officer is required to do in executing the 
process, it is thus far made without the sanction of the sheriff's official outh, and must be 
treated like the unsworn declaration of a private indh;duul." 

I t follows, thereforc, that it is admissible cyen against persons not parties 
to the suit, as any official statement is; i. c. the limitations applicable to its 
other aspect (to be '1otetllater) as a part of a judgment record, do not affect 
its admissibi!it~· as an official statement.2 It follows, also, that it is admis
sible only for such matters as are within the authority of his officc; here the 
question becomes ultimately one of administrative law, i. e. the extent or 
the sheriff's c1uties.3 

(b) The sheriff's return is, however, also a part of the record of proceed
ings leading- up to a judgment in litigation; in this aspcet, therefore, the 
prineiples of the law of judgments may come into pla~·, and the question 
may arise as to the conc[ush'cnC88 of the retllrn. There are thus some situa
tions in which the return is binding upon the parties only, and there are 
others in which it may not be disputable by anyone in a collateral pro
ceeding. The solution of such questions has oceasionaIly been put upon 
grounds of policy as to the desirability of preventing repeated controversies; 4 

21809. Gyfford t'. Woodgate, 2 Camp. 117; (sheriff's rcturn of "not found" for J. P. C. as 
1821, Waldo t'. Spencer, 4 Conn. 79, !J.I; 1916, witnes~, not admissible to provc thut no J. P. C. 
CalC 1). State, 61 Okla. 1b2, 160 Puc. 895 had existence at the time in the county; on 
(seizure of automobile for illegal carriage of the ground that this was not a matter" whieh 
liquor; sheriff's return held no evidence of 1 he sheriff was required to officially ascertllin 
"facts whid, he is not required to certify"); or declare"; this seems erroneous, because the 
11;32, Lowry t'. Cady, 4 Vt. 504, 505. Conlra: natural way to prove a person not within the 
1908, Driggers Z'. U. S., 21 Okl. 60.95 Pac. jurisdiction is to pro· .. " that he cannot be found 
612 (a nmrsh:ll's return all a subpcena that there; compare § 1:113, IInlc); 1907, Driggerd 
the witness was dead, not admissible; but the V. U. S., 7 Inri, Terr. 752. 10,1 S. W. 1166 
opinion erroneously relies upon the theory that (return of cll·ath. for a witness whose former 
it if> "not binding" except hetween the partif's; testimony was otTen'd); 1841;. McCully V. 

of course it is not binding, but that is not the Mnlcom. 9 HUlllph. Tenn. 187, 192 (a sheriff's 
question; the only real doubt of IllW here was return on II warrant i$ e\·idence that he had it 
whether a return of death, in~t('ad of not found. when arresting). 
was within his Iluthority). ~ E. o. in the following opinions: 1675. 

3 A few illustrations only must here 6utlke; Atkyns. J" in Whitrong v. Blancy. 2 Mod. 10. 
1901, Schloss 1). Inmlln, 129 Ala. 424. 30 So. 11; 1824, SergC!1l1t V. Georgf'. 5 Litt. 199; 
667 (sheriff's inventory of goods Ic\·icd. not 1829, Tnylor v. Lewis, 2 .T .• J. Marsh. 400. 
admissible to prove their vnlue); IS6!), Obcr- The Bubject is admirably eXllmincd from 
mier V. Core, 25 Ark, 562, 564 (sheriff's certifi- the historical point of vicw in Professor E. R. 
cate of seizure, not und!'r process. excluded); Sunderland's" The Sheriff's Return" (1916, 
1900, Pe?plc I'. Lee, 1::!8 Cal. 330, 60 PIlC. 854 Columbia Law Re\,. XVI, 21;1). 
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but this is after all the same policy that governs the conclusiveness of judg
ments, and no other principles than those of that branch of the law seem 
to be involved. This aspect of sheriff's returns has therefore no concern for 

• 

us here. 
(c) A return acted upon by another party may create for the sheriff an 

estoppel, so that he may not dispute it in an action against himself. It is, at 
the least, necessarily an admission (ante, § 1056) usable as evidence in an 
action against him. The controversy here, then, is whether it amounts in a 
given case to an estoppel or is a mere disputable admission. This, being a 
question of substantive law, is beyond the present purview. 

(d) A question of much interest, and in great contro\'ersy, has been 
whether the recitals in a sheriff's deed are admissible to prove his authority 
to sell, without producing the judgment and the execution. On principle, 
the solution is as follows: (1) The deed is not ntlid unless the sheriff had 
authority to sell; that authority to sell could come only from a judgment 
against the owner and a writ of execution, based upon the judgment, order
ing the sheriff to sell; this judgment roll, therefore (or a certifi~d copy) must 
be produced, in order to prove the sheriff's authority; (2) Even if it could be 
assumed that the sheriff's I)ffice gives him a general authority to recite that 
he has in this instance a specific order to sell, ne\'crtheless, since this order 
is contained in a written document, the contents of the document must be 
proved by production or by copy (under the rules of § 121.5, ante, and § 1678, 
post), unless we are further to assume that the sheriff has an implied authority 
both to state the contents of the judgment and to state them in summarized 
form (as an exception to the rule of § 1678, post). These steps of assump
tion have usually proved too radical for the Courts to take on common-law 
principles; the general attitude is represented in the following passage: 

1866, SlUITER, J., in llihn v. Peck, 30 Cal. 280, 288: "The judgment and execution go 
to the sheriff's power to sell and to his power to recite a sale, and therefore the recitals 
are not admissible to prove the sheriff's authority to sell or his authority to recite a sale. 
To hold otherwise would be to reason in a circle. The power to sell, to recite, and to 
deed, having its origin in the judgment and execution, must be pro\·ed by a production 
of both under the rule of best evidence. But when the power has been proved, the sheriff 
becomes, so to speak, the accredited historian of his acts under it. He may narrate his 
proceedings on the back of the execution and return it into cou:'t, and, with or without 
that, he may issue a certificate to the purchaser; and both the certificate and the return, 
if made, would, "ithin the limits of the authority delegated to him, be evidence against 
all persons of the facts stated or recited therein. As already remarktod, it is also the 
official duty of the sheriff to make a like statement or recital in his deed; and it follows 
that a recital so made must be entitled to the sallle effect, as an instrUlllent of evidence," 
as the return on the execution. 

This conclusion seems unavoidablc on strict principle, The contrary conclu
sion reached by a few Courts, seems to have res jed in part upon the pre
sumption of the regularity of official doings (post, § 2534). But practical 
convenience scems in expcrienc'c to ha\·c demanded the latter, and not the 

. 491 



• 

§ 1664 EXCEPTIONS TO THE HEARSAY RULE lCHAP. LlV 

former result; so that statute has in many,S perhaps most jurisdictions, 
interfered to exempt from production of the judgment roll or a copy of it, 
and to permit the sheriff's recital to suffice.6 It should be added that, even 

5 E. (J. Ark. Dig. 1919, § 153,1; § 8390 the best evidence of a levy and sale"; but if 
(quieting title). Cal. C. C. P. 1872, § 1928 it is not returned and is lost, nnd a judgment 
(sheriff's deed of conveyance tQ be . prima facie' and exellution arl! proved to exist, tin: recital in 
p,·i<lence of tr-olnsfer); Conn. Gen. St. 1918, the sheriff's deed is admissible as an officilll 
~ 1:106 (tux-collector's deed); Ill. Rev. St. statement to show the fact of levy and sail!; 
IsH, c. :10, § 12 (in deeds by musters in and, semble, also of the judgment nnd the 
Chlllll'cry, sheriffs, executors, etc., a recital of execution, provided the sale ill an ancient one; 
the judgllll'nt or decree in full is not ncces- explaining Edwards v. Tipton, 77 N. C. 222, 
sllry); Mo. Rev. St. 1919, § 5402; § 12948; Va. Hardin v. Check, 3 Joncs L. 135, and Owen v. 
Code 191\1, § 6196; Wis. Stats. 1919, §§ 4154, Barksdale, 8 Ired. 81); Ort(Jon: Laws 1920, 
4155. § 599-1 (county records destroyed); Penll-

G Since the statutes have so widely abro- sylvania: 1784, Burke v. RYILn, 1 Dall. 94 
gated the judicild rule, and these statutes are (recitals admitted, without produr;ing the 
too lengthy and too complicated with matters record; but here there had bl!en ancient POB-
of locnl execution-procedure to be dealt "'jIll session); 1790, Wilson v. M'Veugh, 2 YI~ates 
here, it Mcerns undeRirnble to attempt to set, 80 (judgment und execution required to 
thc state of the law in the vnriolls jurisd;"'. 'JC shown by exempliticution or ubstrnet; 
The following list contlLinM only some . ' ".' • the consequeneeM of asserting the doctrino 
Meries of cases illustrating the comInUL. that a sheriff by his recitul could deduce a 
treatment: ,1rkamws: H!4!J, Hut.chinson u. power to sell lands would be highly mill-
Kelly, 10 Ark. liS, 181. Scott, J., dias. (pro- ehievous"); 1819, Weyand v. Tipton, 5 S. & R. 
dllction required); 1853, Newton v. Bank, 14 332 (recitals arc no e\'idence of authority to sell 
Ark. 9, 10 (not required); 1856, Jordan v. judgment and execution must be produced); 
Bradshaw, 17 Ark. 106, 108 (smne); Cali- 1823, Hampton v. Speckenagle, 9 S. & R. 212, 
/orllia: St. 1850, April 22, § 207 (a Mheriff's 221 (same); 1841, Braddee v. Brownfield, 2 
dl'cd mllst recite the" dnte of the judgments, S. & R. 271, 289 (prcceding cases approved) ; 
and other particular~ M rccited in the execution South Carolina: 1802, Hopkins v. Dc Gruffen-
and these recitals Mhall be "evidence of the reid, 2 Bay 441, 445 (recitals in a sheriff's 
facts recited "); 1866, Hihn v. Peck, 30 Cal. deed, udmissibllJ for all parts of his proceed-
280, 288 (judgment nnd execution being pro- ings; production of the exccution or Ji. la. not 
duccd, the dced-recitals by the sheriff ar') required; Waties and Grimke, JJ., diss.) ; 1805, 
evidence of the sule; explaining Donohue v. D'Urphy V. Nelson, 1 Brev. 470 (recital of the 
McNulty, 24 CuI. 411; the statute was not execution, here lost, received); 1811, Tobin ". 
referred to, but the judgment nnd execution Seay, 2 Brev. 470 (production not required) ; 
were themselves offered, and the recitals were 1819, Barkley V. Screven, 1 N. & MeC. 408 
relied on only to provo the sale; quoted (production of the execution required, but ollly 
supra); 1874, Clark t'. Sawyer, 48 Cal. 133, the last, not the intermediate ones; for lands, 
140 (declares that "judgment and execution the judgment also); 1820, Vance V. Reardon. 
must be introduced," but the statute, .. when 2 N. & McC. 299, 302 (same, but applird 
the recitals are full, dispenses with the necessity equally to personalty; extracts of executions, 
of introducing the judgment und execution"; in proving 0. sheriff's sale, held insufficient; 
Hihn V. Peck not cited); 1878, Harper v. Rowe, Col cock lind Bay, JJ., dias.); 1839, Smith v . 
53 Cal. 233, 234 (" the method of proving the Smith, Rice 232, 238, semble (judgment must 
judgment to be valid is by the production of be produced, to show authority); 1852, 
the roll"; no statute or cases cited); Florida: Floyd v. Mintsey, 5 Rich. 361. 365, 372 
1893, McGhee V. Wilkins, 31 Fla. 83, 85, 12 (recitals not sufficient, without producing the 
So. 228 (judgment and execution must bc pro- judgment at least); Tennessee: 1833, Nichols 
duced); Geor(Jia: 1861, Boatright V. Porter, v. Ridley, 5 Yerg. 63, 65 (recitals to show th,' 
32 Ga. 130, 140 (recital sufficient, upon loss of fILet of sale, admitted); 1874, Sampson V. 

judgment, ete., being shown); 1880, Shackle- Marr, 7 Baxt. 480, 488 (sheriff's deed-recitaIH. 
ford V. Hooper, 65 Gu. 366 (production re- evidence of advertisement, etc.); Vermo"t: 
quired); 1903, Sweeney V. Sweeney, 119 Ga. 1874, Maxham V. Place, 46 Vt. 431, 44:! 
i6, 46 S. E. 76 (prior cases examined); 1906, (execution reciting judgment; proof of lo~s of 
Patterson V. Drake, 126 Ga. 47S, 55 S. E. 175; judgm'mt, held sufficient); Viruinia: 1847, 
New York: C. P. A. 1920, § 376 (recital in Robinett V. Preston, 4 Gratt. 141, 147, umble 
recorded sheriff'M deed of n sale twenty years (sheriff's recitals of judgment and execution, 
before, to he evidence of a lost execution or sufficient without production, as IIgainst 
writ, 011 eertain conditions); N orlh Carolina: strangers setting up a title adverse to that 
1878, Rollins V. Henry, 78 N. C. 342, 3·18 conveyed by the officer); 1848, Jesse~. Preston 
(" The return to an execution is ordinarily 5 Gratt. 120, 130 (tax-collector's recitals Qf 
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at common law, the main difficulty being the requirement of producing the 
judgment roll, the recitals of the deed were admissible if the loss of the roll 
was shown; moreover, if the roll (or a copy) was produced, and the rule thus 
satisfied, the recitals were of course admissible to prove the fact of the sale 
as being an official act of the sheriff. 

In the same connection, the question constantly arises whether the whole 
of the record of jUdgment and execution must be proved, and, conversely 
whether, though the judgment be produced in entirety, this suffices even 
where the land is not adequately identified; here the principle of Com
pleteness (post, §§ 2094, 211 0) comes into play. i 

(e) The same principles are illustrated in the use of recitals in a collector's fax
deed, or in a deed by any other officer empowered to sell on a certain warrant.8 

(f) Somewhat different considerations are involved in the subject of 
recitals in old deed.'! other than sherifl's' (ante, § 1573), and the admissi
biJit~· of a sheriff's inquisition of title (post, § 1670). 

§ 16(}5. Surveyors' Retufils (Maps, Registers, etc.). The very office of a 
surveyor is to run lines and establish boundaries for the purpose of applying 
the terms of grants and patents and thus of perpetuating the settlement of 
boundaries; it is therefore a natural implication that he has the duty and the 
authority to make a written return of his doings. l At common law in England 

dUll proc~edings uuthorizing sale. nnt sufficient (derk's deed; production of decree required) ; 
without production; preceding cuse distin- VeTl/1011t: 1832, Hnll t·. Collins, 4 Vt. 316, 326. 
guished because ad\·erse possession there semble (tax-collector's dced-recitnl not evi-
aceompnnied the deed). dence against one not a pnrty, because he is 

By statute, the recitals in an ad- .. not by any law mnde It. certifying officer for 
tniliistraLor'~ deed arc somctimcs given similnr the purpose "); 1~59, Townsend v. Downer, 32 
effect. Vt. 183, 190 (collector's deed-recitals of hliving 

7 The ('ases dted in the fore[loing note done all things required, not evidence); 
illustrate this principle also; comptlre further Viroinia: 1815, Christy v. !\Iinor.4 Munf.431 . 
§ 2110. po~t. (U. S. marshal's tnx-deed recitals. not sufficient 

I Bolnn I). Bolan and Burke I). Burke are without" other proof of authority"); 1S2!}, 
useful cases: Florida: Rev. G. S. 11l19, '§ 2721 Allcn v. Smith, 1 Leigh 231 (U. S. marshal's 
(tax-deeds to be • primn facie' evidence); tax-deed recitals. not sufficient without pro\·-
Illinois: 1908. Glanz v. Ziabek. 233 III. 22, S4 ing the prerequisites of nd\"ertisemrnt, etc., 
K. E. 36 (tax-deed alone insufficient); Iowa: although here there had been 20 years' pos-
1899. Lawless I). Stamp, 10810. 601, 79 N. W. session); 1830, Chapman v. Bennett. 2 Leigh 
365 (receiver's recital of bis appointment, not 329, 330 (sheriff's testimon~· of snle of land for 
admissible); Kentuckll: 1906, Husbands I). taxes,notsllflicientwithoutshowingpreliminnry 
Polivick. Ky. ,96 S. W. 825 (collector's proceedings); 1848, Wynn v. Hnrmnn, 5 Gratt. 
rcturn of n tax-snle is presumptive evidence, 157, 166 (decree of partition and report of 
under Stats. 1899. c. 81. § 7, Stnts. 1915, § 3760, commissioners, suffident without producing the 
quoted ante, § 1352. n. 11); MfUlsachlUlctts: whole record, if the land is adequately de-
1898, Burkr t'. Burkl", 170 !\lass. 499, 49 N. E. scribed); 1848, MastersD. Varner, 5 Gratt. 167, 
753 (tax-collel'tor's d('~d-recitals, not cvidence 171 (mnrshal's conveyance under Court decree 
of facta recited); 1801, Simon I). Brown, 3 ordering salc of land" in the hill mentioned"; 
Yeates 186 <recitals of pnyment of taxes in a production of a record sufficient to identify the 
county commissioner's deed excluded) ; land, required); 1852, Walton v. Hole, 9 Gratt. 
Minnesota: Gen. St. 1913, § 2132 (tax col- 194. 198 (deed of commissioner for delinquent 
lector's deed); Nevada: 1868. Bolan I). Bolnn, taxes; recitals insuffici€:nt, without proving 
4 Nev. 150 (tnx-deed; production of judg- authority, where there is no "long acquiescence 
mcnt required); North Carolina: Con. St. 1919, and possession"). 
§ 8034; 7'ennessee: 1848. Hendefllon 17. Gallowny, Compu.rc the statutes for old recorded deeds 
S Humph. 692, 696 (recital of notice in a (post, § 2143, n. 5). 
trustee's deed not receivable like II. sheriff's) : § 1665. 1 His record is usually indexed 
1883, Coal C. M. &: M. Co. v. Ross, 12 Len 1,8 and filed, and is perhaps sometimes kept as a 
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there were doubtless few instances of persons whose sole or constant official 
duty was that of a surveyor; so that most surveys became official only 
by virtue of a special warrant to make them. Nevertheless, the principle 
was sufficiently recognized at common law; 2 and it may therefore be said 
that wherever the office of government surveyor has been created,3 the 
officer has an implied authority of office to make return of his official surveys, 
and his returns are therefore admissible. 

The admissibility depends upon the authority (allie, § 1633); hence, on 
the one hand, the returns of the government surve:"or are admissible to 
evidence only those matters which he is authorized to do; and, on the other 
hand, a private person's survey, if made under special warrant or if other
wise sanctioned by proper authority (ante, § 1633, par. 10), may become 
admissible: 4 

• 

Register; but in its naturo it is a Return (ns 
dcfined in § 166·1). Whether the surveyor's 
Return is not. after all. a Hcport (ante. § 1664) 
is a nice question; hut it s" .. ms more correct to 
r<'gard it as a statement of the surveyor's 
own doings. 

Compare the nile for inquisitions of domain 
(post. § 1070). in which the appliration of the 
principle is slightly different. 

z 1838. Evans 1'. Taylor. 7 A. & E. 617 
(a survey of a manor if' the duchy of Lancaster. 
not admitt:xl to show the boundary of the 
manor. because the statute Extenta Manerii. 
4 Edw. I. c. 1. gave no authority to define the 
boundarics of a milnor. nnd no authority for 
the survey except this statute was shown); 
1844. Doc v. Hoberts. 13 1\1. & W. 520. 531 
(an ancient extent. or official survey. of Crown 
lands. admitted; Parke. B.: .. It is a finding 
by a publio offic('r on a public matter ") ; 
1852. Daniel ". Wilkin. 7 Exch. 420. 434. 437 
(8 private sunreyor's surve)·. excluded ; 
Parke, B.: .. If the survey had been made hy 
officers of the Crown. no douht it would have 
been admissible"); 1867. Phillips v. Hudson. 
L. R. 2 Ch. 243 (a gl ant and survey of a manor 
fomlerly belonging to tha Crown, made by 
the Crown und~r a general statuta and recorded 
in the Augmentation Office. but relating to 
private property of the King. not admitted 
for the tenants against the lord). 

But tha follov.;ng more recent cases. in 
which nOM of the abova ",lings were cited, 
are more strict: 1004. M~lIor D. WalmeBley, 
2 Ch. 525 (report or a surveyor to a municipal 
board. excluded); 1004. Mercer v. Denne. 2 
Ch. 534. 541 (report of a surveyor made to the 
Warden of the Cinque Ports. excluded; 
quoted anl~. § 1634. n. 1); in M~I1or D. Walm
esley. 1005.2 Ch. 164. 166. the Court of Appeal 
r('versed the ",ling in Mellor to. Walmesley, 
aupra. but rather on the principle of § 1524, 
a7lte; in Mer~er D. Denne. 1005.2 Ch. 53S. 555. 
the Court of Appeal affirmed the ruling in 
l'vIcrccr v. Denne. IlUpra. 

' . • !jJ ..... 

S That a distinction could be taken in this 
respect between surveyors of the State. a 
county, or'a town. seems untenable; yet it 
sc~ms sometimes to be made; sec the cita
tions infra. note ·1. 

e ENGLAND: lI;(J!). Evans v. Merthyr TydfiI, 
I Ch. 241. 250 (survey of Crown land. made 
under the provisions of a statute and filed in 
tha Law Revenue Offic~. admitted). 

CANADA: 1834. Budg~ley D. Bender. a G. 
C. Jur. o. s. 225 (officinl SUf\'ey or map. 
adm;.lsible); 1877. O'Connor D. Dunn. 2 
OnC hOp. 247. 254 (surveyor's official survey. 
8emble. i!<imissible); 1885. Vankoughnet t·. 
Denison. 11 v"o. App. 67!) (city surveyor's map 
exclud~d); 1857. Maynes v. Dolan. 3 All. N. 
Hr. 573 (Crown BUf\'CY, not admitted to show 
thnt the line hnd actually been run). 

UN1TED STATES: Alabama: 1854. Stein ". 
Ashby. 24 Ala. 530 (government map. ad
missible); Connecticut: 1839. Wooster r.. 
Butler. 13 Conn. 30!). 315 (survey must be 
one made by authority); Florida: 188·t. 
Simmons v. Spratt. 20 Fla. 405, 49!) (" the 
simple filing of a privnte survey in a public 
office does not make it evidence"); Georoia.: 
1889. Polhill D. Brown. 84 Ga. 342. 10 S. E. 
021 (Stat a map of county. admissible); 1903. 
Berry D. Clark. 117 Ga. 064. ·14 S. E. 824 
(Secretary of State's certified copy of a county 
map on file in his office. admitted. without 
showing its authorship); 1877, Maples ". 
Haggard, 58 Ga. 315 (suf\'eys made by other 
than county surveyors are not admissibll' 
without calling the persons making them): 
1906. Bower D. Cohen. 126 Ga. 35. 54 S. r:. 
918 (map by one not a county surveyor no) 
acting under court order. excluded); Io.er]: 
1870. Plotzer ". Mullaney. 30 Ia. 197 (11 .. 11" 

in MS. used in city office as officinl. r •.•• 
admitted); Louisiana: 1841. Carrollton H. 
Co. D. Municipality. 10 La. 44 (city map. ad
missible) ; 1\{ o8suchuset/8: 1903. Clark r. 
Hull. 184 Mass. 164.68 N. E. 60 (official chart 
of coast. made by authority of St. 1807, Feb. 
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1836, STORY, J., in Ellicott v. Pearl, 10 Pet. 412, 4-U: "The survey, made by a sur
veyor, being under oath [of officel is evidence as to all things which are properly within 
the line of his duty. But his duty is confined to describing and marking on the plat the 
lines, corners, trecs, and other objects on the ground, and to subjoin such remarks as 
llIay explain them. But in all other respects, and as to alI other facts, he stands, like any 
other witness, to be examined on oath in the preScnL'tl of the parties and subject to cross
examination. . . . It has never been supposed that if in such a survey the surveyor should 
go on to state colIareral facts, or dcclarations of the parties, or other matters not within 
the scope of his proper official functions, he could thereby make them evidence as between 
third persons." 

These principles generally receive consistent application. In many juris
dictions, statutes have expressly made admissible the returns and record8 
of the surveyor-general and of the county-surveyors, as well as of various 
special commissioners and other officers having a surveyor's duties." In a 

10, § I, admitted); Michioan: 18G4, Smith v. 
Lawrence, 12 Mich. 431 (book of township 
plats of t.itle, not required by law to be kept, 
excluded); 1If innesota: I8GG, Wilder v. St. 
Paul, 12 Minn. 192, 209 (map mad() by statu
tory authority, admitted); NelV Hampshire: 
Hl52, Adams v. Stany/m, 24 N. H. 412 (town 
map made under State authority, admissibl(·); 
New J crscy : 1795, Denn v. Pond, Coxe 3S 1 ; 
New York: 1807, Jackson v. Witler, 2 Johns. 
180 (official map bearing an indorsement of 
partition by perRons chosen thereto; excluded, 
because the surveyor had no authority to 
report as to title); 1893, Blackman v. Hiley, 
138 N. Y. 318, 329. 34 N. E. 214 (ancient map 
by a city surveyor for a private. party. rL" 

ceived); North Carolina: 1888, Dobson v. 
Whisenhaut, 101 N. C. G47, 8 S. E. 126 
(unofficial map, inadmissible); 1889, Burwell 
17. Sneed, 104 N. C. 119, 10 S. E. 152 (map 
made by a surveyor appointed by the county, 
excluded); 1904, Cowles v. Lovin. 135 N. C. 
488, 47 S. E. 610 (certificates of survey by 
a former county surveyor now in Texas, ex
cluded; following Burwell v. Sneed, 8upra); 
PemU1ylvania: 1773, Biddle v. Shippen. 1 
Dall. 10 (official map or survey, admissible); 
1797, Shields 17. Buchanan. 2 Yeates 21G (sun'cy 
made by a private surveyor, under land-office 
order. and returned into the sun'eyor-genernl's 
office. admitted); 1817, Salmon v. Rauce, 3 
S. &. R. 311. 315 (deputy-surveyor's return to 
nn order of survey, receh'able, becauso he is a 
sworn officer; but not when no states matters 
not within Hs duty; a return that a former 
sun'ey was mistaken. excluded); 1836. Com. 
t', Alburger, 1 Whart. 469, 473 (ancient plan of 
Philadelphia as officially laid out in 1683, 
received); 1840, Wolf 11. Goddard, 9 Watts 
5H (official warrant and survey return, re
('l'h'able to show tlw lands taken); 18G9, 
llaird t·. Hit'<', G:l Pa. 489. 497 (like Com. I'. 

Alburl':er); Wu.collsin: 1901, Schlei v. Struck. 
109 Wis. ms, 85 N. W. 430. 

\'eyor's surveyor plat, admissible, "if the 
opposite party has notice tbat such sun'e~' is 
to be made"); Arizona: Rev. St. 1913, Civ. C. 
§ 1737 (record of survey, etc., by State engineer 
or deputy or municipnl cngineering department, 
admissible); ./lTkandfl.~: Dig. 1919, § 1897 
(~ounty surveyor's record, by certified copy, 
admissihle); § l!lOl (no survl'~' by other than 
county sun'eyor or deputy to be "considered 
liS legal cvidence." unless made under U. S. 
authority or by "mutual consent of the par
ties "); § 4i4G (U. S. SU1'veys of public lands, 
on file with Stnte land commissioner, admis
sible); Colorado: Compo L. 1921, § 8823 
(" Tho certificate of the county surveyor or 
any of his deputies shall be admitted as l<~gal 
evidence "); § 3303 (survey plat of milling 
claim made under court order and record~d, 
ndmissible); § 5042 (U. S. field notes and pia ts, 
copied and filed with county clerk. to be evi
dence); iSt. 1921. c. 120 (hydrographic records 
of stream-flow, etc.; State and di\ision engi
neers' records. to be "evidence of the facts 
contained therein "); Columbia (Di8t.): Code 
W19, § 1575 (District surveyor's records. ad
missible by his certified transcript); Georoia: 
Rev. C. 1910, § 602 (county surveyor's survey 
or plat, mude by order of Court on notice to 
parties, admissible); § 6314 (" no survey shall 
be received in evidence .. unless 10 days' 
notice had been given of taking the survey) ; 
Idaho: Camp. St. 1919, § 3671 (county sur
veyor's certified copy of U. S. field notes filed. 
admissible); § 3674 (no surveys to be "legal 
<,vidence" except when made in accordance 
with U. S. manual, etc.); JUinois: Rev. St. 
1874. c. 133, § 7 (county surveyor's record of 
surveys. admissible); § 10 (so also for U. S. 
surveyor-general's field-notes in State auditor's 
office, admissible); Indiana: Burns' Ann. St. 
191·t, § 9518 (county surveyor's survey to be 
• prima facie' evidence of corners and lines); 
§ 8570 (coal-mine map on record with inspector 
of mines. ndmissible); 101m: Code 1897. 

6 Alaba 1Ita: Code 1907, § G023 (county sur- § 538, Compo Code § 3389 (county surveyor's 
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field-notes and plat, admissible against per
eons requesting surveyor having reasonable 
notice of it beforehand); Rev. Code § 7341 
(" A copy of the field nott's of any surveyor, 
or a plat made by bim and certified under oath 
as correct, may be received as evidence to show 
the shape or dimensions of a tract of land, or 
any other fact the ascertainment of which re
Quires the exercise of scientific skill or calcula
tion only"); 1919, PeteJ"f:jon ». McManus, 187 
Ia. 522, 172 N. W. 460 (a Canadian official 
survey, not admitted, on the facts, under Code 
, 4634); Kamal!: G. S. 1915, § 2708 (U. S. 
plats and field note8, copied by count~· surveyor 
and filed with county register of deeds, admis
I5ible); ib. § 2704 (" any survey made by any 
county surveyor or his deputy shall be evi
dence," but not conclusive); St. 1921, c. 154 
(amending Gen. St. 1915, § 2704; survey by 
county surveyor or deputy or city engineer, 
to be e,idence); Louisiana: R(:v. Civ. C. 1920, 
§ 1437 (State surveyor's plan of town lots, 
alter filing in ~arish recorder's office and public 
notice given, to be e,idcnce "of the description 
and dimensions of said property"); also § 2466 ; 
St. 1912, No. 182, p. 326, July 11 (surveys 
established by parish authorities; the official 
sun'ey, dul~' certified, to be "conclusive e'i
dence," unless set aside in a direct action for 
fraud or gross error); ~faryland: Ann. Code 
1914, Art. 75, § 152 (county maps issued under 
authority of certain prior statutes, to be admis
I5ible to e"idence water boundaries); .\[ (Ul8a

chwelts: Gen. L. 1920, c. 42, § 9 (topographical 
survey commissioners' triangulation points, 
to be evidence of town boundary lines) i 
Midiiuan: Compo L. 1915, § 2329 (county 
supenisors' record of boundaril'.5 perpetuated, 
admissible); § 2481 (surveyor's or dlJputy's 
certificatc of SUT\'ey, admissible where the 
surveyor or deputy is not interested); § 3350 
(municipal survey-plat, admissible); § § 3364, 
3365 (same for county-supervisors' resurvey 
of municipal plat); 1903, Sherrard D. Cudney. 
134 Mich. 200, 96 N. W. 15 (statute applied) ; 
• 468 (field notes, etc .• ill officc of State land 
commissioner. recorded by copy in county 
regi.stry of deeds. admissible); St. 1921, No. 
312, p. 577 (proceedings to establish section 
boundaries, etc.; record of field notes, etc., to 
be admissible); Minnesom: Gen. St. 1913. 
§ 8455 (certificate of a county surveyor or 
deputy, or of U. S. survey, admissible); § 790 
(county commissioners' es\ablishment of cer
tain boundaries, etc., admissible); § 8418 
(records of surveys by mUnicipal engineering 
department, admissible); Mis6isBippi: Code 
1906, § 1963, Hem. § 1623 (certificate of a 
county surveyor or deputy, of a survey made 
of lands in the county or under Court order, 
to be presumptive evidence of "the facts 
connected with aed pertinent to the survey," 
i.e the maker is not interested therein); § 1962, 
Hem. § 1622 (field-note:!; quoted POtl, § 1680) ; 
I 1828, Hem. § 1461 (reDort of surveyor in 
ejectment, admissible if madG after notice to 

opponent); Mi.88ouri: Rev. St. 1919, § 5508 
(certain returns of county surveyors, tc be 
evidence); § 12719 (no survey to be "legal 
c\idence," except those made by a county sur
veyor or deputy or by the U. S. authority or by 
mutual con.sent); § 12730 (certified copies of 
U. S. surveyor's field-notes, filed with county 
surveyOl, admissible, by sun'eyor's certified 
copy); NebrCUlka: Rev. St. Hl22, § 5018 (county 
surveyor's certificate of "any survey made by 
him of any lands in the county," to be pre
sumpth'e evidence, "unless such stin'cyor 
shall be interested in the same"); Nevada: 
Rev. L. 1912, § 1667 (certi.ficate of & county
surveyor or deputy, admissible); St. 1915, 
p. 385, being St. 1913, Mar. 22, § 88 A (Stato 
cngineer's maps, plat~, sun'eys, etc., admissible 
in water-right contests, after 90 days' notice of 
int~ntion); New Mexico: Annot. St. 1915, 
r § 1294, 1299 (sllrvey, plat, or field-notes or 
survey books of a county surveyor or deputy, 
admissible "only when the sun'eyor may be 
dead, 01 when it shall be impossible to obtain 
his evidetlCe either by his personal attendance 
or by means of a deposition "); St. 1911'1, Mar. 
17, C. 124 (hydrographic survey reports by 
State engineer or his authority or by U. S. 
engineer or "by any other engineer in the 
opinion of th~ State cngineer qualified to 
make the same" is admissible); New York: 
C. P. A. § 38!! (maps, surveys, and official 
records on fiie in certain public offices in New 
York city for twenty years, admissible); 
Cons. L. 1909, Drainage § 13 (filed map by 
drainage commissioners, admissible); Canal 
§ 4 (State engineer's map and field-notes of 
canal lands, admissible); N orlh Carolina: 
Con. St. 1919, § 7572 (COU.ilty surveyor's 
record of surveys, in office of rl'gister of deeds, 
to be evidence); N orlh Dakota: Compo L. 
1913, § 3427 (certificate of survey of Isnds by 
county aurveyor or deputy, to be e,idence, 
unless he is interested therein); § 3437 a 
(county sun'eyor's rl'cords of field-notee and 
plats, admissible); § S018 (county surveyor's 
or deputy's certificate of survey of lands in 
the county, to be presuIi1!)tive evidence, unless 
he be interested therein); Ohio: Gen. Code 
Ann. 1921, §§ 2797, 2801, 2811, 2815, 3613 
(certa.in surveys of a county surveyor, and of 
a private survey under official order, to be 
evidence); 1902, State ». Cincinnati T. & J. 
Co., 66 Oh. 182,64 N. E. 68 (under §§ 218-223, 
Bdtes' Annot. St .. the findings, maps, etc., of 
the canal commissioners are admissible only 
for the kinds of land there speci.fied); Okla
homa: Compo St. 1921, §§ 5909. 5910 (county 
surveyor's survey to be held "presumptively 
collect"; his record of field-notes and plats 
to be admissible); Oreuon: Laws 1920, § 3431 
(county surveyor's certified copies of field 
notes from U. S. surveyor-general or land-oflice, 
admissible); § 3423 (no surveys to be legal 
evidence, except those of county surveyor or 
deputy, "unless attested by two competent 
surveyolll," except made by authority of U. S. 
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few of these jurisdictions, chiefly in the South, the statutory procedure (based 
apparently upon an early local common-law practice 6), necessary tc make 
the official survey receivable when it d~als with private houndaries, requires 
the parties interested to be first notified of the inicnded sur, ey so that they 
may attend and cooperate. 7 

Statutes also have made admissible various kinds of suryeyors' certijicate., 
(post, § 16i4). The proof of the contents of the stlf\~eyor's records by 
certl;'ied copy depends upon the general principle applicable to proof of official 
records by certified copy (post, § 1680); for a certificate of the cOlllenis of a 
surveyor's record another principle (post, § 16i8) is also involved.s 

Other principles concern the use of private surve~'s as embodying reputa
tion to boundaries (arlie, §§ 1582-159.5), the statements of dcceascd surveyors 
ur.Jer the peculiar exception for prirate boundaries (allie, §§ 1563-1571); 
the testimony of a sll!'Vcyor on the stand, with his map (ante, § i91); the 
authentication of ancient SUrL'CYS (post, §§ 213i, 2158) by age or official 
custody. 

Distinguish the use, under substantive law, of a surve~' which has been 
referred to by a deed or a land-patent and thus incorporated into it; 9 here 
the survey is received, not as (;\'idence, but as a part of the dcscriptioll in the 
deed (post, § lin) or as a source of interpretation (posl, § 24:£i5); and this 
use includes most of the instances in which in practice a survey is resorted 
to. The conclzl.8ivene8s of a government survey in establishing a boundary, and 

or the g';'aOO or by parties' consent); Penruyl- St. 1915, ('c. 114. 121. 130. 1:l9, and St. 1917. 
vania: St. 1804, Mar. 19, Dig. 1920. § 17825 c. 91. § 3 {official reporter's transcript of testi
Public und (State survE>yor-general; certiii- mony in certain courts. receivable); St. 1921. 
ca.te or certain entries in books of account, c. 112, § 18 (certified copies of certain road 
admissible); SotUh Carob:na: Civ. C. 1922. maps, admissible); WiBConsin: Stats. 1919. 
§ 5527 {disputf.d boundariE'.B; sworn return § 5!J64 (ccrtificate of a county surveyor or 
of surveyor appointed by Court, admissible); depu~y. Admissible. to be evidcnce of the 
Sordh DaIrota: Rev. C. 1919, § 8194 (State facts therein stated); Wyoming: Compo St. 
engineer's hydrographic survey filed in office, 1920. § 1544 (county surveyor's certificate of 
admissible "as evidence in suits for the ad- survey to be "admitted as legal ~vidence"); 
judication of water rights"); 7'ezcu: Rev. Civ. § 2116 (official surveyor perambulation of 
St. 1911, § 3695 (county surveyor's records of town boundaries, admissible). 
sul"\'eys and plats. "whether private or official," ~ 1813, Ewing ~. Sa~·ar}·. 3 Bibb 235 (sur
admissible); § 7747 (iu trC8Jlass to try title. a vcyor's report made without notice to absent 
report under oath of a 5Urveyor appointoo by resident, excluded). 
court is admissible, "if eaid report be not re- 7 1902, Boyett ~. State, 132 Ala. 23, 31 So. 
jccted for good cause shown "); Yermorn: 551 (statute applied); 1921. Cannon ~. Yar
St. 1902, no. 62 (" all books, papers, and brough, Miss. ,89 So. 911 (Code 1906, 
records of the surveyor-general" in posBe8l!ion § 1828. held not to exclude a survey made 
of t.he State are provable by certified copy of after suit begun and without notice to 
the Secretary of State); Virginia: Code 1919. oppallenf,; Lenoir~. Bank. 87 Misa. 559, 40 
§ 2680 (county surveyor's recorded report and So. 5, followed); 1903, Watkins ~. Ha~i[lhorst., 
plat, to be conclusive evidencc of boundary 13 Oklo 128, 74 Pac. 318 (survey without 
lines); § 2977 (municipal council's survey of notice held not binding). That there is no 
streets, etc., to be evidence of boundaries); inherent necessity for this notice. see ante. 
Wcuhington: R. & B. Code 1909, § 3975 (cer- § 1385. and peat, § 1860. 
tificate of a county engineer or his deputy, to I For land-offiu reqi&ter8, see arne, t 1659. 
be presumptive e~idence of the facts contained, I E. o. 1849. May ~. Baskin. 12 Sm. & M. 
"unless such engineer or deputy shall be inter- 429 (" the OIigir.a1 survey fixed the rights of 
ested therein "); West Yirginia: Code 1914. the parties; the government BOld the lend 
C. 67. § 2 a (BUrveyor's records, im;::!iedly ad- accordillg to that I!llrvey"); 1848, Eberlo II. 
u:.ll!8ible, and provable by certified copy); B')ard, 11 Mo. 258. 
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the preference for a surveyor's record rather than his testimony, involve still 
other principles (ante, § 1352, post, § 2427). 

§ 1666. Testimony at a Pormer Trial; (1) Judge's Notes. Under the or
thodox common-law trial system it was the practice of judges at a trial to 
take full notes of the testimony of the witnesses, in order to aid themselves 
in commenting upon the testimony in the charge to the jury. This practice 
has naturally died out in the L'nited States, under the misguided and vicious 
rule (post, § 2551) now ulmo~t universal (a veritable mutilation of the com
mon-law trial by jury), forbidding the 'trial judge to charge the jury upon 
the effect of the testimony. But while it prevailed, the question was often 
presented whether these 11£)tes of the judge were admissible, without calling 
him, to prove at another trial the terms of testimony delivered on the former 

. occasion. It was generally agreed that they were not, because the notes, 
however full they might be, were not taken t:nder ~ny official duty,l a 
strict application of the general principle (ante, § 1633): 

1839, AmNGEIt, L. C. B., in uu{"h v. Simpson, 5 :\1. & W. 311, 7 Dow\. Pro 514: "A 
judge only takes notes for his 0\\ n private convenience; there is no law which requires 
him to do so." 

1811, TILGH~I.\N, C. J., in Miles V. O'Hara, 4 Binn. 11.0: "It is refining too much to 
say that he takes his notes under the obligation of his oath of office. . . . In general. 
where the law directs a judge to do an official act, it rcceives his certificate as sufficient 
evidence of the act being done. But the taking notes of the evidence WIIS not an 
act required by law; therefore his certificate is no evidence that these llotes contain 
the truth." 

§ 1667. Same: (2) Report. For one sort of judges' report~ 
of testimony, however, there has long been a basis of statutory authority,-

§ 16&6, 1 Accord: 1883, Schafer II. SchrJer. Gillebrand. Re Sidebotham, L. R. 10 Ch. App. 
93 Ind. 588; 1867. Webster 11. Calden. 55 Me. 52 (judge's notes of evidence received, whell 
171 (report mgned by the judge); 1890. Stato .. verified"; whether this means .. sworn to." 
v. ·Wheleholl. 102 Mo. 17. 22. 14 S. W. 730; does not appear); 1892. R. I). Britton, 17 Cox 
1898. People V. Corey. 1.':7 N. Y. 332. 51 N. E. Cr. 627 (judge's notes of proceedings, excluded 
1024 (statement made from the bench); in a prosecution for perjury); 1896. Griffin's 
182~, Foster II. Shaw. 7 S. &: R .• Pa. 162; Divorce. App. Cas. 133 (judge's notc3 of te5ti-
1844, Livingston 11. Cox. 8 id. 62; 1908. mony. offered by certified copy. received upon 
:dichards II. Com .• 107 Va. 881. 59 S. E. 1104 verification by a v.itnc5S to the testin1ony); 
(judgf"s notes. excluded); 1875. Zitske 11. 1898. Re Batt &: Coo's Reg. Trademarks, 2 
Goldberg, 38 Wis. 216, 229 (justice of peace's Ch. 442, 701. 
minutes. excluded); 1891, Elberfeldt 11. In Canada there is authority for admiBBion : 
Waite. 79 Wis. 284. 48 N. W. 525 (preceding 1848. Doe 11. Murray, 1 All. N. Br. 216 ("he 
case follllwd.); 1903. Eggctt II. Allen, 119 takes them under the sanction of an oath ") ; 
Wis. 625, 96 N. W. 803 (justice's minutes 1862. Bennett 11. Jones, 5 id. 342; N. Br. Con-
excluded). sol. St. 1903. C. 127, §§ 26, 27 (judge's notes 

Yet modern pr&ctice in England does not admissible, when by him produced and read 
to observe a de6nite rule upon thiq by him or transmitted "to tho presiding judge 

point: 1851, ft. 11. Child, 5 Cox Cr. 197, 203 to be read by him "); 1890. R. 11. Mills, 
(excluded); 1858. R. 11. Harvey, ·3 Cox Cr. 2 N. W. Terr. 297 (admitted; the judge being 
99, 103. semble (excluded); 1860, Watson 11. required by law to take notes). 
I.ittle, 5 H. &: N. 472 (legitimacy; to prove The notes may of course be used by the 
inconsist,,;;~ statements of the mother in a judie to aid his melllOl'Il on being calL>d to tho 
proceedi"::: for filiation of a bastard, the order stand (ante, § 7""'-7). Whether he is compellable 
of Illi-:..t.ivn, by deceased magistrates. reciting to take the stand invoh'es aquestion of privi-
her oath, were adJr.itted); 1874, Ex parte lege (poIIt, t 2372, § 2376). 
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committing magi8trates' reports of testimony at the preliminary hearing for 
committal. 

By statutes in England, first enacted in the 1500s, and extended in scope 
from time to time,! the magistrates were direct.ed to take the testimony, or 
the material parts thereof, in writing, and to return it to the proper office 
for prese!"Yation. The statutes, however, did not e:\']>rcssly make this magis
trate's return admissible (i. e. as an official statement, without calling the 
magistrate or the clerk acting under his direction). Accordingly, for a long 
time it seems to have been thought necessary to call the magistrate or the 
clerk, who verified the notes aud thus used theta as an aid to memory (on the 
principle of § 737, ante). Such at any rate was the English practice down to 
t.'te 1700s.2 It persisted as a tradition into the 18005; but by that time the; 
sounder view was occasionally advanced that the magistrate's e:\']>ress statu
tory authority to make the return sufficed to admit it (when duly authenti
cated) as an official statement, without calling him or his clerk.3 The matter 
remained, however, in the dubitable realm of conflicting nisi prius rulings, 
until in 1847 a statute e:\']>ressly adopted the correct and practical view" 

In the United States, the same result is reached by a majority of the Courts, 
although the original English view is also here represented; 5 one reason for 

§ 1667. 1 They are collected in full, ante, trate's handwl'iting, on the ground that the 
§ 1326. law required the magistrate to certify that it 

2 1666, Lord Morley's Trial. 6 How. St. Tr. had been duly taken"; remarking, in reference 
770 (coroner's examination; oath of coroner to Lord Hale's dor.trine, "it could not be in
requ:red); 1679, Lnnghorn's Trial, 7 How. tended that the magistrate or his clerk m.1st be 
St. Tr. 417, 467 (Lord's Journal of Ill! exam- called, on account of their office"); 1F39. R. 
ination before them, not admitted without 1>. PikesIey, 9 C. & P. 124 (held, on the facts, 
some witness' oath); 1679, Wakeman's Trial, desirable, but not legally necessary, to calI the 
7 How. St. Tr. 591, 654 (same; L. C. J. North: magistrate). 
"When there is an examination in a (.ourt of 41847, St. 11 & 12 Viet. c. 42, § 17 ("it 
record, these not passing the exami.lation of shall be lawful to read such deposition in evi
that Court but being taken by the clerks, we dence," signed by the witness and the justice 
always in evidence expect there should be or justices); § 18 (the examination of the 
somebody to prove that such an examination accused ,. may if necessa1'Y 00 given in evidence 
was sworn and subscribed to"); 1680, Earl against him"). 
of Stafford's Trial, 1 How. St. Tr. 1293, 1440 5 Federal: 1918, New York Life Ine. Co. 1>. 
(like Langhorn's Case); 1680, Hale, Pleas of the Neasham, 9th C. C. A., 250 Fed. 181 (coroner's 
Crown, II, 52 ("Oath is to be made in Court report of testimony, made by law under Nev. 
by the justice or his clerk, that these exam ina- Rev. St. § 7550, excluded. because not read to 
tions and informations were truly taken ") ; or by the witness or signed by him; unsound);' 
ib. 284 ("that they arfl ~he ~rue substance of Arkan&ll8: 1874, Bass 1>. State, 29 Ark. 142. 
what," etc.). 145 (escape; coroner's minutes of inquest-

3 1808, R.I>. Howe. 1 Camp. 462, 6 Esp. 125 proceedings, excluded) ; 1899, Payn~ v. 
(magistrate's record of conviction, containing State. 66 Ark. 545, 52 S. W. 276 (magistrate's 
the witness' testimony. as required by law, report excluded, except as an aid to memory, 
excluded); 1831, R. D. Watkins, i C. & P. 550, because it is legally required to contain the 
note (Bosanqllet, J.; the clerk taking the ex- substance only: Atkins D. State, 16 Ark. 588, 
ami nation must be called, using his paper to explained as decided contra under a statute 
refresh his memory); 1834, R.I>. Chappel, requiring reduction of the whole to writing and 
1 Moo. & Rob. 395 (Lord Denman, C. J.; tbe signature by witness); California: 1872, 

, neither magistrate nor clerk must be called); People 1>. Devine, 44 Cal. 452 (coroner's report 
1835, R.I>. Richards, Moo. & Rob. note of testimony, admitted, the coroner being 
(Patteson, J.; snme); 1835, R.I>. Foster, 7 required by law to retum it in writing): 
C. & P. 148 (Bosanquet and Alderson, JJ., Connecticut: 1792, Benedict 1'. Nichols, 1 Root 
"intimated an opinion that the {accused's) 434, aemble (examination before a probate 

might be read on proof of the magis- judge, admitted); Flo,.ida: 1901, Green 11. 
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adopting it (in some jurisdictions at least) being the supposed incomplete
ness of the report (post, §§ 2098, 2099), either because the local statute 
requires only the" substance" to be taken down,6 or because in practice the 
notes are carelessly taken and are untrustworthy (though even these would 
seem safer than mere recollection-testimony, which is universally received). 

It will be remembered that there are two other ways in which the report 
may be used, even though it is inadmissible as an official statement. (a) The 
magistrate or the clerk, being called, may use it to aid hu memory.7 (b) If 
the report is signed by the witness or the acclUJed (as is usually required by 
statute), then it has become by adoption his own statement, and it is no 
longer merely the magistrate's report of what was testified; consequently, it 
may be put in as the witness' or accused's own statement, if his signature to 
it as read to him is proved; and an oral acknowledgment of its correctness 
will suffice for the same purpose.7 It follows, when the document is used in 
this ,way, that the objection as to not calling the magistrate or his clerk 
disappears, since it is not put in as the officer's report.s Conversely, it is 
State, 43 Fla. 552, 30 So. 798 (justicc of tho 
peace's certificate of a dying declaration, ex
cluded, the justice not being called) ; Geargia: 
1900, Haines ~. State, 109 Ga. 526, 35 S. E. 141 
(magistrate's report, reduced to writing "somo 
time after the trial"; admitted); lUinoia: 
1862, Schoonover ~. Myers, 28 III. 308 (mag
istrate's notce of testimony, notY-read to or 
signed by the witness, excluded); Indiana.: 
1920, Ohio Farmers' Ins. Co. 11. Dobbs, Ind. 
App. ,126 N. E. 869 (testimony taken 
before the State fire marshal, certified by 
the marshal and attested by the Secretary of 
State under seal of State, admissible); Iowa: 
1876, State 11. Hayden, 45 Ia. 11, 13 (even to 
impeach by inconsistencies, the clerk's minutes 
of grand-jury testimony or the magistrate's 
of testimony on preliminary examination. 
are inadmissible. because of their customary 
brevity and uncertainty; the clt!rk or mag
ist. ... te or other hearer must be called; even a 
report signed by the witness himself is not 
sufficient, unless its contents were made known 
to him at the time); 1899, State 11. Reinheimer, 
109 Ia. 624. 80 N. W. 669 (under Code 1897, 
§ 5227. the committing magistrate's minutes, 
taken by the reporter but not read O\'er or 
signed by the witness, are not admissible; 
compare the Iowa rule for grand jury minutes, 
poat. , 1669, n. 2); 1907. State to. Hoffman, 
134 Ia. 587, 112 N. W. 103 (approving State 
1>. Reinheimer); M (u3achlUlelU: 1883, Com. 
11. Ryan. 134 Mass. 223, 225 (justice of the 
peace's report of a case, under Pub. St. 1882, 
c. 26, § 15. is not usable as an official record of 
testimony); Michigan: 1868. Lightfoot t!. 

People, 16 Mich. 507, 512, 3cmble (clerk's 
minutes of testimony beCore a magistrate, 
admissible); Miuusippi: 1901, Cunning ". 
State, 79 Miss. 284, 30 So. 658 (magistrate's 
report, uncertified and unverified, excluded on 

the Cacts); New York: 1832, Bellinger 11. 

People, 8 Wend. 598, umble (coUlmitting 
magistrate's report, admissible); 1840. People 
11. White, 24 Wend. 520, 533. 556 (coroner's 
report of testimonY, ell:cluded becp-use in pencil ; 
Funnan. Sen., diss.); North Carolirw.: 1847, 
State t'. Valentine, 7 Ircd. 225, 226 (magistrate 
need not be caIled); Pen7U/ylvania: 1902. 
Edwards v. Gimbel, 202 Pa. 30. 51 At\. 357 
(coroner's written report oC testimony. ell:
cluded, because no duty required him to.record 
it) ; Philippine lsi. 1908, Bagea 11. Nagramada, 
11 P. I. 174 (justice's report of testimony, 
admitted to ccntradict the witness, even though 
the justice lacked jurisdiction) ; South Carolina.: 
1888, State v. Jones, 29 S. C. 227, 7 S. E. 296. 
8emble (coroner's report, admitted; though 
other questions are confused with it). 

The magistrate's report is sometimes ex
cluded because it is fUll in the lorm precisely 
prescribed for it: 1850. R. 11. Miller, 4 COli: Cr. 
166 (deposition signed by "H. J .... not pur
porting to be a magistrate; not admitted. 
nor his actual magistracy allowed to be shown, 
because the statute requires it to "purport" 
to be eo signed); 1896, State v. Hatcher, 29 
Or. 309, 44 Pac. 584 ("The statute, having 
provided the manner in which the statement 
must be authenticated. would seem to exclude 
oral evidence in aid oC a faulty execution. or to 
supply the necessary certificate "). 

• See the statutes, ante, § 1326. 
7 The cases to this effect are collected ante. 

§ 1328. 
• 1834, R. t'. Chappel, 1 Moo. & Rob. 395 

(Denman, L. C. J.); 1835. R. t'. Richards, 
ib. 396, nore (Patteson, J.); R. 11. Hopes, 7 
C. & P. 136 (Vaughan and Patteson, JJ.); 
R. 11. Reading. 7 C. & P. 649 (Parke, B.); 
R. 11. Rees, 7 C. & P. 568 (D",nman, L. C. J.). 
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receivable as an official statement, even though the signature of witness or 
accused is not appended.9 

From the use of the magistrate's report under the present Exception, the 
application to it of certain other principles of Evidence must be distinguished; 
namely, its required use as a preferred sort of testimony (ante, §§ 1326-1329), 
its force as conclusive testimony (ante, § 1349), and the necessity of showing 
it to a witness under cross-examination before it can be used to prove his 
prior contradictory testimony (ante, § 1262). :\Ioreover, the magistrate's report 
of oral testimony is distinguished from the dep08'ition proper, in which the 
witness testifies originally ill writiilg; the distinction has been examined, 
ante, §§ 802, 1331, 1376, 1401. 

Whether the whole of the testimcmy and the precise worM must be proved 
involves the principle of CompleteHess (post, §§ 2098, 2099). 

§ 1668. Sa.me: (3) Bill of EzceptioDS. A bill of exception3 usually em
bodies so much of the testimony as is needed to be laid before the Superior 
Court in order to enabie it to mide!'stand and rule upon the questions of law 
raised by the exceptions; it is signed by the trial judge, partIy (at least) in 
token of his approval of it as a fair representation of the issues raised. :May 
it not therefore be regarded as an official statement, by the judge, of the tenor 
of the testimony, whenever in another trial (even between other parties) 
it may be desired to prove the parts of the testimony stated in the bilI? The 
arguments for so receiving it have been forcibly put in the following passages: 

1824, OwSLEY, J., in Baylor v. Smithers, 1 T. B. Monr. 6: "The statements contained 
in a bill of exceptions must be supposed to have undergone not only the inspection of 
each party or their counsel, but moreover the serutiny and supervLion of the Court, by 
whom the exceptions are signed. When enrolled, those statements in fact compose part 
of the record, r,nd are entitled to as much verity and are deserving as much credit as 
would be the tes\ imony of any witness who might prove what the y,;tness whose statements 
are contained in ';he record proved on a previous trial." 

1859, BENNING, J., in Smith v. State, 28 Ga. 19, 23: "The test ought surely to be no 
more than this: Is it probable that the [party'sl admission admits only what is true, that 
the [Court'sl judgment sanctions only what is true? For the tnlth is all that justice 
require3; and taking this as the test, the paper in question would, it is certain, be admis
sible. Is it likely that the parties agreed to anything as proved thnt was not proved, even 
though the only purpose of this agreement was to comply ",;th the requisitions of the law 
as to new trials and the law as to "'Tits of error? Is it likely that the Court would have 
approved as true anything that was not true, even though the purpose of the approval was 
merely to comply with the requisitions of these same laws? Certainly it is not. Surely 
all ",;ll agree that a paper thus agreed to by the parties and approved by the Court will 
be more trustworthy on the question what was the evidence delivered on the trial than 
the daily fading r~ollection of persons who happened to hear the evidence when it was 
so delivered." 

Nevertheless, the objections to this persuasive exposition are serious, and 
they are mainly three, first, it is not the judge's duty to make a report of 

_.' 1897, Miller v. Busick, 56 Oh. 437, 47 N. E. 249. 
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the testimony, but only to approve the form of the exceptions, so that upon 
strict principle the bilI does not contain an authorized official statement by 
him; secondly, the bill contains only such fragments of the testimony as 
bear upon the exceptions, and is therefore not necessarily a fair representa
tion of its tenor; thirdly, the bill is customarily prepared under conditions 
not likely to ensure a sufficiently correct statement of the testimony. These 
objections are forcefully detailed in the following passage: 

1868, BECK, J., in Boyd v. Bank, 25 Ia. 207: "The rule which admits in evidence 
against the accused his voluntary confession and ~tatement upon a preliminary examina
tion is supported by reasons which do not exist in the case of a bill of exceptions. The 
magistrate is charged by law ",ith the duty of reducing correctly to writing such 
sions and statements. They are read over to him under the provisions of :lUr statute, and 
he has the opportunity to correct them. In all cases where the autho .. :ties hold such 
statements to be admissible, it is the duty of the officer reducing them to writing to do so 
correctly; and it is presumed that the writing contains fully and perfectly the statements 
and admissions made by the accused. Bills of exceptions are prepared with no view to 
such accuracy in the statements of witnesses. They are not required to contain all of the 
evidence of the witnesses, nor the language used by them, but only 50 much of the evi
dence as may be necessary to explain the ruling of the Court. They are never read to 
the witnesses, who in fact have nothing to do with their preparation. They are often 
written out days, weeks, and even months after the trial. • • • The bills of exceptions are 
then presented to the judge, who, unless they contain some glaring mis-statements, will 
usually sign them. We are warranted in saying that some judges seldom refuse to sign, 
and often do not look over and read with care bills of exceptions presented to them by 
respectable opposing counsel with an indorsement of their approval and agreement. In 
the preparation of bills of exceptions in open court, the counsel of the re.spective parties 
often disagree upon the evidence intended to be stated, and their differences are recon
ciled, with the approbation of the Court, by mutual concessions which finally present the 
evidence as claimed by neitller and which in fact does not fully satisfy either •••• As the 
statute does not require it to be prepared with a view that it shall contain an accurate 
report of the evidence, and as in practice thill is not always 50, it ought not to be admitted 
in evidence in any proceeding to impeach or contradict a wimess whose evidence it purports 
to contain, unless verified and supported as other_proof.'" 

The majority of Courts, on one ground or another, receive the bill to prove 
the tenor of the former testirnony.2 Prom the point of view of practical safety, 

§ 1668. 1 Sec also a good opinion by Law- evidence... "except as foUows: (1) that 
renee, C. J., in Roth v. Smith, 54 Ill. 431, 43:J. the fOI'mer testimony was "reported steno-

2 Arkall8C18: 1895, St. Louis I. M. &: S. R. graphically or reduced to writing in the pres-
C~. v. Sweet, 60 Ark. 550, 31 S. W. 571 (bill enceofthecourt"; (2) that the party nOWWII8 
of exceptions. excluded); Columbia (Dill.): a Party then; (3) that the issue is the saID'::; 
1897. Anderson v. Reid, 10 D. C. App. 426, 430 (4) that the witness cannot be produced; 
(bill not purporting to be .. an agreed statement and (5) that "the Court is satisfied that the 
of nIl the evidence of the witnesSE's," excluded) ; report of Auch evidence taken at such former 
Florida: St. 1909, c. 5897, p. 45, June 3, now trial is a correct report"; for par. (2), (3), and 
Rev. Gen. St. 1919, § 2723, as amended by (4), Bee further U 1387, n. 2, 1413, ante, where 
St. 1921, c. 8572, No. 177 (on a new trial, in the principles thus involved are con-
civil cases, if the Court is satisfied that evi- sidered); 1914, Bennett v. State, 68 Fla. 494. 
dence "used at the former trilll, and incorpo- 67 So. 125 (St. 1909, c. 5897. held to be not 
rated in the bill of exceptions, Cllnnot be hlld," exclusivc of other modes of fOIIDer 
then the bill of exceptions "mllY be used 11.8 testimony); 1920. Blllckwell •• State. 79 Fla. 
evidence"; provided that "no evidence given 709, 86 So. 224 (applying St. 1909. c. 5897. 
upon a former tJial • • • shall be used as Compo L. 1914, t 1523, admitting the bill of 
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the question is a difficult one to settle by a general rule, and must depend 
much on the local professional methods. But it seems clear, so far as prin
ciple is concerned, that where the parties to the later trial are (as in the usual 
case) the same in interest, the signing of the biII in the first trial is £!n admis
sion of the correctness of its statements, and the objection that the acimission 
was intended for that trial only (ante, § 1066, post, § 2592) may affect its 

-weight but not its admissibility; while, as against one not a party to the 
former trial, the bill involves no admission of his, and is furthermore not 
available as an official statement of the judge. 

§ 1669. Same: (4) Notes of Stenographer, Attorney, JlUym&D. (a) The 
appointment of an ojJicial.'ftenographer has chiefly an administrative purpose, 
- that of providing conveniently, constantly, and (sorretimes) without 

exeeptions. and making it the exclusive mode) ; 
Georoia: 1852. Riggins 11. Brown, 12 Ga. 271, 
275 (bill of exceptions; not decided); 1859. 
Smith 11. State, 28 Ga. 10.23 ("brief" of evi
dence, agreed to by parties and approved by 
the Coart, admitted to prove former incon
sistent testimony: partly W:J an admission. 
partly as a judicial order; quoted 8upra); 
1869, Adair 11. Adair. 39 Ga. 75 (testimony on 
a fonner trial as agreed upon by CO'~i&:n:1 and 
approved by Court, admitted); 188:$, Mitchell 
v. State, 71 Ga. 128, 155, 8elllble ("brief" 
agreed upon for a motion for new trial. admis
sible); 1891, Lathrop 11. Atkinson, 87 Ga. 339. 
343. 13 S. E. 517 (" brief" of evidence, approved 
by Court. admitted, though not complete): 
1897, Columbus 11. Ogletree, 102 Ga. 293, 29 
S. E. 749 (brief of evidence, filed with a motion 
for new trial and approved by the judge. 
receivable); 1900, Owen v. Palmour. 111 Ga. 
885. 36 S. E. 969 (testimony in a brief of e\i
dence at a former trial, admitted); Illinoi8: 
1870, Roth 11. Smith, 54 Ill. 431. 433 (bill of 
exeeptions, excluded); 1882, Stem v. People. 
102 Ill. 540, 555 (same); 1898, Illinois C. R. 
Co. v. Ashline, 171 Ill. 313, 49 N. E. 527 (same) ; 
Iowa: 1868. Boyd 1l. Bank, 25 Ia. 257 (ex
cluded; quoted wpra): Kentucky: 1824. 
Baylor 11. Smithers, 1 T. B. Monr. 6 (bill of 
exceptionll admitted to prove fonner incon
sistent statements; quoted supra); 1873. 
Kcan 11. Com .• 10 Bush 190 (witness deceased; 
admissible in a civil case, but not in a crimi
nal case, because in the latter the accused has 
the right to eross-examine a reporting witness 
to the tel'ms of the former testimony; an 
erroneou8 distinction, because the prescnt 
exception to the Hearsay rule exists equally 
for criminal cases; ante, § 1398); 1895. 
Reynolds II. Powers, 96 Ky. 481, 29 S. W. 299 

- (former testimony provable by bill of excep
tions); 1896. Louisville Water CO. II. Upton. 
- Ky. .36 S. W. 520 (same); 1897, Boner 
t'. Com .• - Ky. • 40 S. W. 700 (same; but 
only for civil cases); Michigan: 1898. Breiten
wischflr II. Clough, 116 Mich. 340, 74 N. W. 
507 {bUl of exceptioIll! excluded); M innuota: 

1911, Finnes v. Selover B. Co., 114 Minn. 339. 
131 N. W.3il (evidence pr~servcd in a "settled 
case," allowed and certified as required by 
statute. is admissible on a later trial); 1911, 
Howard v. Illinois C. R. Co., 116 Minn. 256, 
133 N. W. 551 (ssme); Missouri: 1865, 
Jaccard II. Anderson, 37 Mo. 91. 96 (bill of 
exrp.ptions containing the substance of the 
witness' testimony, admitted); Rev. St. 1919. 
§ 5401 (evidence preserved in 8 biH of excep
tions may be used as ifit had been prcservcd in 
a deposition in the cause; but the opponent 
may prove "any matters eontradictory 
thereof" as though the witness were present) ; 
New York: 1806, Neilson v. Ins. Co., 1 Johns. 
301 (" case made" on a form!lr -,rial, corrected 
before the judge, not admitted to prove incon
sistent statements, because "not conclusive 
against third persons whose veracity or eredit 
is called in question"; a poor reason, because 
no cJailn that it is "conclusivc" is involved) ; 
Ohio: Gen. C. Annot..I921 , §§ 11496.5242 a (oiil 
of exceptions purporting to incorporate "all 
the evidence gi\'en by such party or witness," 
admissible); 1874, Kirk 11. Mowry. 24 Oh. St. 
581 (bill of exceptions, excluded); Penmyl
vania: 1902. Edwards 11. Gimbel, 202 Pa. 30, 
51 Atl. 357 (testimony in a bill of exceptions, 
not admitted in impeachment on a latllr trial) ; 
TezlUl: 1891. McCamant v. Roberts, 80 Tex. 
327 (a statement of facts as testified to, made 
up byeither counselor Court. inadmissible to 
contradict a witness by his formcl' testimon.v) ; 
Wisconllin: 1874, Wilson v. Noonan, 35 Wis. 
343 (admissible, because the bill is consented 
to by the partiC8); 1875, Zitske 11. Goldberg, 
38 Wis. 216, 229 (undecided). 

In OilY case the bill may he availed of 
by witness or counsel (on the principles of 
§§ 737, 762, ante) as an aid to memory: 1885. 
Solomon R. Co. 11. Jones, 34 Kans. 443. 458, 8 
Pac. 730. 

Whether the wlwle 0/ the leati1llQ7l11 must be 
proved (post, U 2098, 2099). and whether the 
witness whose testimony is reported must be 
shown to be decealled or otherwise una vaiJable 
(ante. U 1401-1418). involve independent rules. 
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expense to litigants, a trustworthy person (usually under oath of office) to 
record the testimony for reference during and after the trial. Does the ste. 
nographer, under the general principle (ante, § 1(33), become an official author
ized to report the testimony, in the sense that his report is admissible in other 
trials (without calling him to the stand) as a statement made under an official 
duty? The answer should be in the uffirmative, on principle; practical con
venience would of course be advantaged; while in trustworthiness such 
reports would greatly surpass the ordinary recollection-testimony. Kever
theless, Courts generally declined to recognize the reports of an official stenog
rapher as admissible under the present Exception.1 It was left for statutes, 
in many jurisdictions, to provide expressly for the admission of such reports.2 

~ 1669. 11895, Jenkins~. State. 35 FIa. 737, 
Hi !'lo. 182. 8embk .. 1887, Hardeman I). English, 
79 Ga. 387, 390, 5 S. E. 70; 1889, State ~. 
Adams. 78 la. 292, 43 N. W. 194 (report of 
stenographer appointed by justice of peace, 
excluded); 1899, State t. Reinheimer. 109 la. 
624,80 N. W. 669 (similnr); 1881, Herrick~. 
Swomlcy. 56 Md. 4; 1880, Misner ~. Darling, 
44 Mi~h. 438,7 N. W. 77 (Cooley. J.: "Thero 
is no law making thl'm evidence generally 
nor should there he "); 1881, Edwards I). 

Heuer. 46 Mich. 95, 97, 8 N. W. 717 ("The 
Legislature. in providing for the assistance of 
shorthand writ(·rs. did not intend that their 
notes should have more force than judges' 
minutes." which ~ould not be used); 1887, 
People t. ('arr. 64 ~li"h. 702, 706,31 N. W.590 
(Misner D. Darling nlJproved); 1888, Toohey r. 
Plummer. 69 ~Ii~h. 345, 350, 37 N. W. 297; 
1895, PpolJle r. Considine, 105 Mich. 149, 63 
N. W. 196; 1886, Lipscomb I). LYon, 19 Nebr. 
521, 27 N. W. 731, 8tlllbk: 1894, Smith ~. 
State, 42 Nebr. 356, 359, 60 N. W. 585 
(official stenographer's report of proceedings at 
a trial, not receivable as a public document) ; 
1888, Kerr 11. Lunsford, 31 W. Va. 677, 8 S. E. 
493; 188:J, Rounds I). State, 57 Wis. 52, 14 
N. W. 865, semble; 1905, Havenor I). State, 125 
WioJ. 444, 104 N. W. 116 (grand-jury's steno
gmphic reports oC testimony" are to be treated 
as memoranda to be used by these officials 
when they are cn!led as Vlitnesses "). 

Distingui~h the qlll'stion whether the official 
stenogJaphic relJort, iC admissible, is PTe/erl'ed 
to other reports oC the tl'stimony (ante, § 1330). 

As to the standing of an official stenog
rapher's notes in regard to the certifvina of a 
bill of ezuptw1I3, distinguish a series oC cases in 
Pennsylvania: Taylor 11. Preston, 79 Pa. 436; 
Chase 11. Vandegrift, 88 Pa. 217; Janney 11. 

Howard, 150 Pa. 339, 24 At!. 740; Rosenthal 
11. Ehrlicher, 1M Pa. 396, 26 At!. 435; Connell 
11. O'!'l'eil, 1M Pa. 582, 26 At!. 607; Com. I). 

Arnold, 161 Pa. 320, 326, 29 Atl. 270; Pool 
11. White, 171 Pa. 500, 33 At!. 879; Smith 11. 
Hine, 179 Pa. 20:1, 36 At!. 222; Woodward 
11. Heist, 180 Pa. lIll, 36 At!. 645; Harris I). 

Traction Co., 180 Pa. 184, 36 A'U. 727; see 

alHo Cummings t. Armstrong, 34 W. Va. I, 11 
S. E. 742. 

2 CANAD.~: N. Br. Consolo St. 1903, 
C. 127, § 26 (stenographer's notes certified 
pursuant to C. 119, arc admiSlliblc); St. 1913, 
3 Geo. V, C. 16, § 5 (official stenogra
pher's transcript of testimony to be admis
Bible); N. W. Terr. St. 1902, e. 5, § 2, and 
St. 1903, C. 8, § 1 (officilll shorthand reporter's 
report of testimony, admissible, when certified 
by himself or the clerk oC court where filed) ; 
Onto 1917, R. 11. Baugh, 33 D. L. R. 191, Onto 
(conspiracy; transcript of stenographic notes 
oC former testimony, admitted under Can. Cr. 
C. § 999, though not signed by the judgo till 
offered at the trial); P. E. 1. St. 1899, c. 15, 
§§ 5, 8 (official stenoglapher's certified tran
~cript, to be admissible) ; St. 1909, 9 Edw. VII, 
C. 3, § 15 (official stenographer's certified tran
script of testimony, admissible); Sask. Rev. 
St. 1920, c. 39, § 40 (ollicin! stenographer's 
transcript, certified by him or by the local reg
istrar oC the court, to be admiS!!ible). 

UNITED STATES: Alabama: 1915, Todd ~. 
State, 13 Ala. App. 301, 69 So. 325 (St. 1909, 
p. 266, § 7, applied, on a charge oC perjury) ; 
1920, Vaughn I). State, 17 Ala. App. 383, 84 So. 
879 (official transcript in defendant's hands, 
paid Cor by him, admitted under St. 1909, 
p. 263, § 7); Arizona: Rev. St. 1913, Civ. C. 
§ 1679, P. C. § 1052 (official stenographer's 
certified report !)C testimony, in a criminal 
~ase, admissible); California: C. C. P. 1872, 
§ 273 (officin! reporter's report of testimony, 
admissible); 1880, People tI. Lee Fat, M Cal. 
527, 529 (official stenographer's report, made 
e\'idence by statute, excluded, partly on the 
princinle oC ConCrontation, ante, § 1398); 
1899, People v. Plyler, 126 Cal. 379, 58 Pac. 904 
(statute applied); 1901, Benton's Estate, 131 
Cal. 472, 63 Pac. 775 (C. C. P. § 273 admits 
the official transcript, but only when filed); 
P. C. 1872, § 869 (in cases of homicide, the 
testimony before the committing magistrate 
may be proved by a transcript in longhand 
certified by the reporter appointed by the 
magistrate and filed with the county clerk); 
St. 1895, Mar. 26, p. 168 (Deering's P. C. 
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Stenographic notes, whether official or private, are not; at common law, 
e:rc/usit'e or preferred evidence to the tenor of the testimony so reported; but 
statute has occasionally changed this rule (ante, § 1330). 

1915, p. 765: coroner's official reporter; long- (St. 1898, c. 9, t 1. Code § 7391 aupra, held not 
hand transcript to be evidence of testimony to make admissible the former testimony of a 
taken): 19M, People 11. Buckley, 143 Cal. 375, party now disqualified by the opponent's death, 
77 Pac. 169 (the certified transcript under the testimony being otherwise inadmissible on 
P. C. § 869, lIupra, is in such cases the only the principle of § 1409, ante) ; KanllaB: Gen. St. 
mode of proving the testimony; but the rec- 1915, § 3003 (the transcript of a court etenog
ords must affirmatively show the lack of such rapher's notes, verified by his affidavit or cer
a proper certificate in the absence of a specific tificate, of .. all the evidence of any witnesa" 
objection; prior eases cited on the interpreta- at any trial, etc., may be used" under like cir
tion of this statute) ; 1904, People 11. Lewandow- cumstances and with like effect as the depo
ski, 143 Cal. 574, 77 Pac. 467 (preceding case sition of such witness "); 1909, Wilmoth r. 
approved); 1904, People 11. Moran, 144 Cal. 48, Wheaton, 81 Kan. 29. 105 Pac. 39 (St. 1905, 
77 Pac. 777 (similar point); COlOTadO: Compo e. 494, p. 810. making the court-stenographer's 
L., § 4490 (industrial commission; official sten- certified transcription ndmissible, docs not pro
ographer·s certified transcript of testimony, to hibit the stenographer's oral testimonyfror:: h~ 
be admissible "as if such stenographer were notes without transcription) : Kentuckt/: Statll. 
prellent and testified "); Connecticut: Gen. St. 1915, U 1019 a, 4643 (official stenographer's 
1918, §5724 (exemplified transcript of testi- report of testimony, admissible) : 1903, Sievers
monyand proceedings by an officinl stenogrn- Carson H. Co. 11. Curd, Ky. -,71 B. W. 506 
pher. to be • prima facie' evidence); § 5723 (official stenographer's transcript, admitted at 
(testimony of a witness absent, etc., is provable n second trial, under Stats. t 4643): 1904, 
in civil causes by a certified copy ofthe court Beavers 11. Bowen, Ky. ,80 S. W. 1165 
stenographer's notes, .. verified by his oath ") ; (incomplete notes by stenographer, excluded; 
Florida: Rev. G. S. 1919, § 2723, llSamended by but the part of the opinion applicable to the 
St. 1921. c. 8572. No. 177 (bill of exceptions stipulation for using the notes 88 if the stenog-
preserving testimony may be used, in civil rapher were present is obscure and unsound) ; 
causes; if not so preservcd, but preserved 1904. Fuqua 11. Com., 118 Ky. 578, 81 S. W. 
stenographically or reduced to writing in the 923 (former testimony of a deceased witneBB, 
presence of the Court, the report may be used admissible in a criminal trial without the 
if the Court is satisfied that it is correct); defendant's consent mentioned in the above 
§ 3093 (official stenographer's trnnscript, statute); 1906, Austin t'. Com., 124 Ky. 55, 98 
certified and acknowledged, tobe"'primafacie' S. W. 295 (the official stenographer's bill of 
a correct statement of such testimony"); c\idence, under Stats. 1899, § 4643, cited 
Indiana: Burns' Ann. St. 1914. § 10052 r 2 8upra, held not to be preferred to, nor to 
(testimony before State public sen·ice com- be exclush·e of, the testimony of another 
mission, provable by official stenographer's stenographer verif:l,ing his notes) : Lout"8iana: 
certified transcript under oath, "as if such 1901, Statc 1). Banks, 106 La. 480, 31 So. 53 
reporter were present"); Iowa: St. l!.mS. (Act 123, of 1898. admitting a stenographer's 
c.9. t I, Code Suppl. 1902, § 245 a, Compo Code certified report of testimon~· in Orleans parish, 
§ 7391 (original or transcribed notes of testi- applied); Maine: Rev. St. 1916, c. 67, I 12 
mony, "by thesho::-thand reporter of such court" (testimony taken in courts of probate, official 
nre admissible on 1\ retrial of the same case, stenographer's certified copy of transcript 
"and for purposes ofimpeachment in any case," admissible): e. 87, § lil (similar, for testimony 
"ith the same effect ns a deposition; after at n former trial in any court) ; MaB3achmelU: 
office ended, the reporter's transcript sworn to Gen. L. 1920, c. 23:l, § 80 (" transcripts from 
by him before nn officer is admissible; further stenographic notes duly taken in the superior 
regulations in detail): 1898, Grieve 11. R. Co., court under the authority of law, when verified 
104 Ia. 659, 74 N. W. 192 (statute applied) ; by the certificate of the official stenographer or 
1902, Walker 11. Walker. 117 Ia. 609, 91 N. W. assistnnt taking them" are admissible, when 
908 (official reporter's certified trnnscript of the testimony itself is competent); Michigan: 
testimony in another trial, not admitted except § 8131 (proceeding of State railroad commie-
for the limited purpose of c. 9, 27th Assembly, sion, or testimony provable by official atenog-
1898; § 3777 of the Code of 1873 being omitted rapher's transcript); Mi8souri: 1906, State 
from the Code of 1897); 1904, Wiltsey's Will, 11. Colemnn, 199 Mo. 112, 97 S. ,.,.. 574 (former 

. 122 Ia. 423, 98 N. W. 294 (Walker 11. Walker. testimonY here not admitted unl/er the statute, 
aupra, followed); 1904, Lanza 11. I.e Grnnd because the witness was present in court); 
Quarry Co., 124 la. 659, 100 N. W. 488 (testi- Monlana: Rev. C. 1921, § 8935 (certified 
mony taken under the above statute is subiect report of a court stenographer "is 'prima facie' 
to th<! rules for depositions, ante, § 1415); 1907. a correct statement of such testimony," etc.) ; 
Greenlee 1'. Mosnat, 136 la. 639.111 N. W. 996 Neooda: Rev. L. 1912. § 4561 (official stenog-
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(b) The reports of an ordinary private stenographer are of course not receiv
able, being merely hearsay reports by a person not produced.3 If, however, 

rnpher's certified transcript of notes of test i- notes received under the foregoing statute; 
mony before State railroad commission, to be procedure of tiling, discussed); l" ermont: Gen. 
admissible "as if sueh reporter were present and L. 1917, § 1628 (official stenographer's certi-
testified "); § 4912 (official court reporter's tied transcript of "evidence or proceedings," 
transcript of testimony, certified by him, to be admissible); WC13hington: St. 1913, c. 126, 
'prima facie' evidence); § 547:l (like Utah p. 386, § 6 (certified transcript by official re-
Compo L. 1917, § 7205); N CUI Jersey: Compo porter, to be evidence of .. testimony or other 
St. 1910, Evidence § 11 (official stenographic oral proceedings"); Weat Viroinia: St. 1921, 
report of testimony of a deceased witness, C. 98, § 3 (official reporter's transcript 01 
admissible on a new trial); Ohio: Gen. Code testimony, when ccrtified by him and by the 
Ann. 1921, § 11496 (80 "competent official judge "shall be authentic for all purposes"); 
stenographer's" report of testimony, admis- Wi"coTl8in: Stats. 1919, § 1797-13 (State 
sible) ; § 534 (State utilities commission railroad commission; official stenographer's 
proceedings; official stenographer's transcript certified transcript of testimony admissible 
of testimony, admissible" as if such reporter "as if such reporter were present and testified ") 
was prescnt and testified ") ; §§ 1465-71 (same, § 4141 (official stenographer'~ certified trans-
for State liability board); § 1553 (court of cript of testimony admissible without calling 
common pleas; official stenographer's trans- him in person); 1905, Ha\'enor n. State, 125 
cripts of testimony, to be taken as .. 'prima 'Vis. 444, 104 N. W. 116 (statute 3upra not 
facie' evidence of their correctness"); Ok/,iJ- mentioned in excluding the stenographic 
homa: Compo St. 1921, § 3071 (official report- reports of testimony before a grand jury); 
er's certified transcript of notes of testimony, 1905, Wells r. Chase, 126 Wii. 202, 105 N. W. 
admissible "in all cases" with like effect as 799 (the statute aupra perversely applied; 
testimony taken by deposition); Oreoon: sec the citation ante, § 1330); Wlloming: 
Laws 1920, § 932 (official reporter's certified Compo St. 1920, § 1170 (official stenographer's 
transcript of testimony, admissible); § 585-1 certified transcript of .. facts, testimony, and 
(Sta~ public service commission; official proceedings," with the clerk of the court's 
stenographer's certified transcript of testi- certificate" that such person is the official 
mony, admissible); 1911. Beard n. Royal reporter thereof," to be evidence). 
Neighbors. 60 Or. 41, 118 Pac. 171 (applying Whethcr thc wh'.l/e 0/ the teatimonll muat be 
the above statute, now § 932); Pennaylnania: proved (post, §§ 2098, 2099), and whether the 
St. 1887, May 23, §§ 3, 9, Dig. 1920, § 8172. witness whose testimony is reported must be 
Crim. Proc., Dig. § 21859, Witnesses (former shown to be deceased (ante, §§ 1401-1418), 
testimony may be e .... idenced by .. notes of his involve other principles. 
examination" or "properly proven notes ") ; Distinguish also the question whether the 
St. 1907, May 1. § 5, Dig. § 20206, Stc- official stenooraphic report is pre/erred to other 
nographers (official stenographer's certified reports (ante, § 1:J30). 
transcript of testimony, or clerk's certified I Eng. 1843, R. 17. O'Connell, 5 State Tr. 
copy, admissible "without the necessity of N. s. 1 (report of trial of Feargus O'Connor. 
calling the stenographer") ; Philippine Ialands : taken in shorthand and published by himself; 
P. C. 1911, Gen. Order 58 of 1908, §:J2 received, at 391, but rejected at 571); Can. 
(criminal cascs; official stenogmpher's certified 1919, Menard tl. King, 59 D. L. R. 144, Que. 
transcript, to bc 'prima facie' evidence); (stenographer's transllript purporting to report 
Rhode Island: Gen. I,. 1909, c. 292, § 27 testimony before a royal commission); U. S. 
(stenographer's sworn transcript of shorthand 1920, Sncierson tI. U. S., 4th C. C. A., 264 Fed. 
deposition, admissible) ; c. 292, § 42 (stenogra- 268 (notes read to the jury; exact circum-
phcr's certificate of transcribed testimony stanccs not stated); 1907, Degg 11. State, 
taken "under statutory authority" and 150 Ala. 3, 43 So. 484; 1906. Williams 17. 

"allowed by the Court." to be admissible); Sleepy H. M. Co., 37 Colo. 62, 86 Pac. 337 
Utah: Compo L. 1917, §§ 7205, 9277 {official (notes certified by a stenographer not called); 
stenographer's report, certified by him, re- 1871. Phares n. Barber, 61 Ill. 271, 276 (tran-
ceivable when the witness is dead, etc.); scribed stenographic report, excluded); 1918, 
§ 1879 (official stenographer's certified trans- Mayor etc. of Baltimore n. State, 132 Md. 113, 
cript of testimony, to be , .. prima facie' a correct 103 At!. 426 (counsel not allowed to read 
statement of such testimony"); §§ 8553, 8750 transcript of stenographic report of fouuer 
(official stenographer's notcs at preliminary testimony without calling the stenogiapher) ; 
hearing before magistrate. admissible wheu 1882, People n. Sligh, 48 Mich. 68, 11 N. W. 
transcribed and tiled); St. 1919, Mar. 13, 182; 1867, Morris n. Hammerle, 40 Mo. 489, 
c. 36, amending Compo L. § 1885 (city courts 490; 1914, State n. McPherson, 70 Or. 371, 
may appoint reporter, whose certified trans- 141 Pac. 1018; 1896, Redford 17. R. Co., 15 
cript may be read in evidence); 1910, State ~. Wash. 419, 46 Pac. 650; 1888, Kerr 11. Luna-
Vance, 38 Utah I, 110 Pac. 434 (stenographic ford, 31 W. Va. 659, 677,8 S. E. 493. 
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the stenographer is accounted for as deceased or otherwise unavailable, they 
should be received as coming fairly within the Exception for Regular Entries 
(ante, § 1523); 4 or (by statute in a few States) they may, when sworn to be 
correct, be received in affidavit form (post, § 1710), without accounting for the 
stenographer's absence. If the stenographer is produced, the notes may of 
course be used as an aid to memory,6 under the general principles oftbat 
subject (ante, §§ 735, 758); or may be read to contradict the stenographer 
himself, under the rule for self-contradictions (ante, § 1259), if shown to him 
(when called for the opponent) and admitted by him to be genuine.s 

(c) No member or clerk of a grand jury is authorized by his office to report 
testimony, and his notes are not receivable as an official statement.7 

(d) Nor is an attorney vested by his office with such authority, so as tn make 
his notes admissible. 8 

§ 1670. Reports and Inquisitions, in General; Inquisitions (1) of Domain; 
(2) of Escheat (Pedigree and Title); (3) of Title to Personalty (Sherift); 
(4) of Pedigree (Heralds' Books). A report is to be distinguished from a 
return, as already defined (ante, § 1664), in that the latter is typically con
cerned with something done or observed personally by the officer, while the 

• This has been provided by statute in New proved (post. §§ 209S. 2099). and whether a 
York: C. P. A. 1920, § 348 (notes of fOntler copy, not the original, of the notes may be use 1 

testimony, takcn by a stenographer now de- (antc, § 749), arc independent questions. 
ceased or incompetent, may be read by a com- 71a. l!i65, State 1>. Ostrander, 18 Ia. 43 >, 
petent person). 455 (" minutes of testimony taken before tlle 

In Washington, the stenographer need not grand jury" under statute, excluded); 187.\, 
be aceounted for; St. 1905, c. 26 (testimony at State 1>. Hayden, 45 Ia. II, 13 (cited ant.., 
a prior trial, etc., "when reported by a stenog- § 1667; here a statute required notes to be, 
rapher, or reduced to writing, and c('rtificd taken); 1898, State D. Porter, 105 Is. 677, 75 
by the trial judge," upon three days' notice N. W. 519 (minutes of grand jury te~timony 
to the opponent with sernce of copy, •. may be arc not ,. independent evidence ") ; 1906, 
given in evidence in the trial of any civil action, State 1>. Woodard, Ia., BUpra, n. 6; 1902, State 
etc."). v. Phillips, 118 Ia. 660, 92 N. W. 876 (under 

61911, Jones 11. State. 174 Ala. 85, 57 So. Code 1897, § 5258, providing that the gland 
36; 1893, People v. Lem You, 97 Cal. 224, jury's clerk shall take the testimony and that 
227, 32 Pac. 11; 1909, Wilmoth 1>. Wheaton. the minutes shall be rend over and signed by 
81 Kan. 29. 105 Pac. 39; 1912, State 1>. Gentry. the witness, the minutes are receivable, to 
86 Kan. 534, 121 Pac. 352; 1907, Lake 11. impeach the witness; pointing out that State 
Com., - Ky. , 104 S. W. 1003 (official ste- v. Hayden is no longer law for grand jUry 
nographer); 1918. People D. Fisher, 223 N. Y. minutes); 1907, State v. Hoffman, 134 Ia. 
459, 119 N. E. 845 (stenographer's notes of 587, 112 N. W. 103 (following State D. Phillips) ; 
testimony taken before a magistrate, verified Mo. 1889. State v. Thomas, 99 Mo. 235, 255, 
by the stenographer on the stand, admitted; 261, 12 S. W. 643 (minutes of testimony 
what was there here to waste time upon?); taken by a gland juror and signed by the 
1909. State v. Longstreth, 19 N. D. 268, 121 witness. excludcd. partly because the juror 
N. W. 1114 (Ellsworth, J .. diss. on not easily could not remember the testimony, partly 
intelligible grounds); 1898, State 1>. Bartmess, because the minutes were too brief; appar-
33 Or. 110. 54 Pac. 167; 1910, Smith 1>. State, ently erroneous); 1890, State 1>. Whelehon. 
60 Tex. Cr. 293, 131 S. W. 1081. (prior cases 102 Mo. 17, 22, 14 S. W. 730 (minutes taken 
examined); and cases cited ante, §§ 737. 761. by a grand juror ncting as clerk. according to 

e People 1>. Sligh, Kerr 1>. Lunsford, note I, statute, illlldmissible); Wia. 1905, Havenor D. 

rupra; 1906, State 1>. Woodard, 132 Ia. 675, State, Wis., 3upra, n. 1. 
108 N. W. 753, 3emble (minutes of testimony I 1895, Jenkins 1>. State, 35 :F1a. 731, 18 
before the grand jury, though not usable to So. 182 (State's attorney); 1872, Waters 1>. 

impeach the witness, may be used by counsel Waters, 35 Md. 539. 
as the basis for framing questions). For interpreter3 and ol!icial tramlatioM, see 

Whether the whole 01 the testimony must be ante, I 811, P03t, , 1810. 
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former embodies the results of his investigation of a matter not originally 
occurring within his personal knowledge. The older term customarily applied 
to the former type of statement "inquisition" or "inquest" suggests 
more clearly its special quality, namely, that of resting upon means of infor
mation other than original personal observation. 

Now an inquisition or report, if msde under due authority, stands upon 
no less favorable a footing than other official statements. As a statement 
made under official authority or duty, it is admissible under the general prin
ciple (ante, §§ 1633, 1635): 

1824, Mr. ThoTTUl8 Starkie, Evidence, 260: "Inquisitions, which are of a public nature, 
and taken under competent authority, to ascertain a matter of public interest, are, upon 
principles already announced, admissible in evidence against all the world. . • . It is not 
essential to the reception of evidence of this nature that the inquiry should have been 
made by virtue of some judicial authority and by means of witnesses examined upon 
oath; 1 it is sufficient if it was made by virtue of competent authority on be~alf of the 
public, and on a subject-matter of public interest .... It is, however, of the very essence 
of evidence of this nature that the inquiry should hp,ve been made under proper authority; 
in general, therefore, unless the authority be in its nature notorious, it must be proved 
by the production of the commission; as in the CMC of an inquisition 'post mortem' and 
such private offices." 

But the fundamental doctrine of the common law seems to have been that 
1W authority to make an inquisition will be implied merely from the general 
nature of the office, and that an expres8 authority mu.'1t be created for the pur
pose; the report or inquisition thus being sharply distinguished in principle 
from the return proper (ante, § 1664) and the register (ante, § 1639). The 
general quality of a statement made under authority (should it exist) will 
suffice to admit it; but the authority which can be implied from the nature 
of an office is (sensibly enough) an authority to record or return only those 
things personally done by or before the officer (ante, § 1635, par. 3). An 
authority to record matters out of his personal knowledge matters to which 
he could ordinarily not testify even if called to the stand must therefore 
properly be sought in an express command, a command involving the 
special task of seeking extrinsic sources of information and thus qualifying 
himself for the unusual duty. The command need not be renewed for each 
instance; it may be a general command, or a special command; but it must 
be an express command. It is this principle of exprese authorit~ .. which serves 
to explain the attitude of the common law toward the use of inquisitions or 
reports. The principle is best illustrated in the doctrines about certain older 
forms of inquisition, now fallen into disuse, but valuable as embodying the 
fixed policy of the law. 

(1) Beginning with Domesday Book itself,2 there is a lengthy and numer
ous series of inquisitions into the state of the regal or baronial domain, the 

§ 1670. I That it is 'ex parte' is no inherent objection (ante, § 1385). 
: 1897, Maitland. Domesday Book and Beyond. . 
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kinds and incidents of feudal privileges, the rights of tithe and toll, and other 
local customary rights.3 In the following passage, one only of the various 
sorts is illustrated: 

1793, KE....vON, L. C. J., in Beebee v. Parker, 5 T. R. 14: "Near a century and a half 
ago the homage (the tenants holding under the lord of the manor) being convened together 
'eo nomine' as the homage (not for the purpose of extending their claims either against 
the lord or strangers) . . . proceeded to describe the several customs which regulated the 
de9Cent of the different species of tenure \\;thin this manor. Now can it be supposed that 

persons, acting under the sanction of an oath, could for no purpose whatever give a 
false representation of these customs? or is it not more probable that their account was the 
true one? Common sense and common observation would induce us to believe the latter." t 

These proceedings all rested for their sanc!ion on warrants ordering the 
inquisition or "survey," and would no doubt be admissible to-day, had they 
ever any bearing; although it has long been the rule. by reason of the antiq
uity of the proceedings, to dispense with a distinct showing of the express 
authority and to presume that it existed.5 

(2) There was also, as a once common proceeding, the inquisition of escheat . 
(usually termed "post mortem"), which, when made by express authority, 
was always received and highly valued: 

1844, Mr. J. Hubback, Succession, 584, 589: "Upon the death of each tenant 'in capite' 
of the Crown, a jury was summond to inquire, first, of what lands the party died seised; 
secondly, by what rents or servicea the same were held; thirdly, who WIIS his next heir, 
and of what age the said heir then was. The inquest was taken upon oath, and the verdict, 
under the seals of the jury, was returned to the officer by whose summons the j1.l.ry was 
assembled. This dl!ty appears first to have belonged to the justices in eyre, but was after
wards transferred to the escheators, officers appointed by the Crown for the purpose .... 
They were continued until the restoration of Charles II, when the practice of taking them 
ceased. in consequence of the abolition of military tenures. . . • A genealogical utility 
unequalled by any later institution has been ascribed to these proceedings by very high 
authority ••.• [Lcrd Mansfield said:) 'The proof of has become so much more 
difficult since inquisitions 'post mortem' have been that it is easier to establish 
one for five hundred years before the time of Chhrles II, than for one hundred years since 
his reign.' . . . The true ground of their admissibility is the fact that they are the results 
of inquiries made by virtue of competent public authority ...• An inquisition 'post 
mortem' cannot be read in e\idence unless it be proved that a commission was issued to 
warrant it." 

This form of inquisition has been availed of in e\'idence in fairly modern 
times, and even in our countty.6 

• 1814, Evidence, II, 101 (referring admitted to show tithe customs; on objection 
to numerous instances, not in judicial archives). that the authority for the survey did not ap-

e AC('.ord: 1786, AshhuTSt, J .. in Goodwin pear. it was answered "that these surveys have 
". Spray, 1 T. R. 473; 1828, Rowe .,. Brenton, always been allowed as proper evidence, and 
8 B. &; C. 737, 743 (a "caption of seisin." to be read, notwithstanding the coromiSBions 
made by commissioners of the Duke of Com- under which they were taken be lost"). 
wall, and ~howing the tenants and rental of Compare the cases of an o,(Jicial aurrey 
each holding, admitted). (ante, § 1665), in which the applic,\tion of the 

51747. KeIIington .,. Trinity College. 1 principle is slightly dilJerent. 
Wils. 170 (ancient "survey." from the first- e 1709, Burridge ". 2 Ld. Raym. 
fruits office. of the posSt!8sions of a nunnery, 1292 (inquisition • post mortem' of 5 Car. I; 
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(3) The sheriff's inquisition into the title of personalty, seized by him under 
a-writ and claimed adversely by some third person, may originally have been 
receivable. But by the 1800s it began to be rejected, for the very reason 
that it did not fulfil the fundamental doctrine of express authority, since no 
writ commanded the sheriff to investigate the title; and, while it might serve 
as indirectly indicating the sheriff's good faith and negativing malice, it would 
not be received (for example) as evidence of a third person's t:tIe in support 
of the sheriff's allegation that his return of 'nulla bona' was true. 7 

(4) But the most informing illustration is found in the judicial treatment 
of the heralrh' records. There were various sorts of books kept of old by the 
heralds, and concerned in various ways with the pedigree and privileges of 
peers and gentry. That one, however, which alone was allowed to be availed 
of in evidenr:e, as an official statement by the heralds, was the visitation
book, or record of inquisitions of pedigree made from time to time by warrant 
from the chief of their order, who as head of the Court of Chivalry had juris
diction over the privileges of honor and rank: 

1844, Mr. J. "lIhback, Succession, 541, 543:. "These visitation-books contain the pedi
grees and coats of arms of the nobility and principal gentry of England .•.. By the 
terms of the royal commissions the heralds were authorized to make circuits through the 
different counties within their respective provinces, and 'to peruse and take knowledge, 
survey, and view all manner of anllS, cognizances, crests, and other like devices, with the 
notes of the drscents, pedigrees, and marriages of all the nobility therein; and also to 
reprove, control, and make infamous, by proclamation, all such as unlawfully and without 

., resolved by the whole C')urt, that it WIlS good 
evidence, and did prove the deed and intail ") i 
1712, Newburgh 17. Newburgh, 3 Browll P. C. 
553 (inquisition • post mortem', about 1636, 
excluded because no commission to warrant it 
was shown; but if its issuance is shown, pro
duction is not indispensable) i 1720, Leighton 
v. Leighton, 1 Stm. 308 (inquisition 'post 
mortem' of 25 H. VIII, admitted to prove the 
deceased's seisin in fee) i 1726, Anderton II. 

Magawley, 2 Brown P. C. 588 (like Newburgh 
". Newburgh) i 1757, Tooker 17. Beaufort, 1 
Burr. 146 (return under an inquisition under 
commissioners in 1591 ns to the seisin of a 
priOry i objected to becauso the defendant, 
not being a party, .. could have no notice nor 
opportunity to defend it"; admitted, but 
no reasons giveIl) i 1810, Banbury Peerage 
CllSe, in App. to LeMarehant's Gardner Peer
age CIlSC, 409, 442, 460, 476 (inquisitions of 
escheat on the earldom of Banbury, admitted i 
other instances of such inquisitions cited at 
p. 476) i 1837, Vanx Peerage Case, 5 CI. &: F. 
526, 540 (inquisition • post mortem,' dated 18 
Jac. I, reciting the marriage of the deceased's 
Bon in 2 Jao. I, admitted i inquisition in 10 
Jac. I, after the coming of age of Lord Vaux, 
on his attainder for recU8llncy, reciting an 
indenture, admitted); 1826, Stokes 17. Dawes, 
4 Mas. U. S. 268 (attorney-general's inquest 
of office IlS to an escheat, admitted, though 

the tenant WIlS not privy; Story, J.: .. The 
inquest of office is undoubtedly evidence in this 
case of a very high nature "). 

7 En{J. 1795, Latkow II. Eamer, 2 H. Bl. 
4a'7 (alter serving a writ of execution, the 
sheriff summoned a jUl . .' to try the title to the 
goods; their inquisition was excluded; 
Buller, J.: "The inquisition is not under the 
king's writ, hut merely a proceeding by the 
sheriff of his own authority "); 1814, Glossop 
17. Pole, 3 M. &: S. 175 (levy upon debtor's 
goods. returning • nulla bolla'; defendant's 
inquisition as sheriff IlS to the property of the 
goods, not admitted, e\'en to mitigate dam
ages; repudiating a dictum of C. J. Eyre in 
Latkow 17. Earner); 1817, R. 17. Bickley, 3 
Price 454 (sheriff's inquisition of title to goods; 
the claimant held entitled to appear and croSB
examine and give evidence; admissibility not 
referred to). 

U. S. 1811, Bayley v. Bates, 8 Johns. N. Y. 
185, 188 (inquisition of office, made in good 
faith, held a defence for the sheriff in an action 
for false return); 1813, Townsend II. Phillips, 
10 Johns. N. Y. A8 (inquisition in 
mitigation of damages, in an action of tree
pIlSS); 1818, Van Cleeh. Fleet, 15 Johns. N. Y. 
147 (action for a false retum; inquisition ex
cluded, because the actual value of the goods 
was alone asked). 

_Compare the cases cited ante, i 1664. 
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just authority ustll'pCd or took any l!8m e or title of honor or dignity.' . • • [One of the 
.:>rders for their work provides) that 'in all entries of descents in visitations, the said pro
vincial kings of amlS and their deputies ::;hall not enter more descents or eollateral branehes 
with their hatches (unless the same be made out by deed, evidences, or other autllentic 
proof) than that the partie appearing shall either probably affirm of his owne knowledge 
to be true or [shall) manifest that that he hathe received from hi& parents or neer relations, 
or which shall be attested by one or more persons of good quality of the neighborhood or 
'lome other credible testimony.' ... It is obvious that, where the instructions contained 
in these commissions and orders were fully acted up to, a very copious and accurate 
genealogical history of the principal families of the kingdom would be compiled ..•• 
It has been stated that the visitation-books are of authority as evidence in the nature 
of official records. It does not appear that their admissibility has ever been judicially 
questioned." 

When these books were offered in evidence, the reports of the heralds were 
received whenever they appeared to have been made by virtue of an express 
warrant or commission authorizing them to inyestigate a particular pedigree 
or group.,of pedigrees; and they were rejected when they appeared to have 
been made without such a warrant. In the following passages this distinction 
is clearly illustrated: " 

'"1857, Shrewsbury Peerage Case, 7 H. L. C. I, 20; a book enrolling the pedigrees of sub
scribers to a building fund of the Heralds' College was offered; the book had been compiled 
under a royal commission authori7.ing the raising of the fund and the enrolment of sub
scribers' pedigrees. Mr. Scrj. Byle.I, oLjecting: II Here there was no power to inquire officially 
into anything. The authority gi\'en was merely to receive money from all who were will
ing to subscribe it, to become 'benefactors' for the purpose of rebuilding the college; and, 
as an p.ncouragement to subscribe, they were pemlitted to deposit their own statements 
of their own pedigrees in the College. The maker of this pediglec appears to have sub
scribed £20; his statement was therefore received; but no authority can be attached to 
it, for there was no authority in the Heralds' office to inquire into the truth of it, or to 
reject it if untrue. It canno"; therefore be received as an official document." L. C. 
CRANWORTH, excluding it: "This pedigree certainly does not stand on the footing of a 
Heralds' visitation, for that is a document made upon authority and with means of 
investigation, and it is the right and duty of the persons who make these ,;sitations to 
inquire and to report the result of their inquiries." 

1880, Lord BLACKBURN, in Stllrla v. Prcccia, L. R. i') App. Cas. 623, 644: "The visita
tions of heralds were proof. There the Court of Chival."y was a prescriptive court, and 
the object of the Court of Chivalry and the inquiry of the heralds . • . was that they 
should inquire into the arUlS and pedigrees for the very purpose of making a register of 
them, and for both these reasons it is clear that, when the visitation of the heralds appointed 
for this purpose had been made, these things could be and they always have been received 
in evidence." 

It was upon this principle that the heralds' books were treated when offered 
in evidence.8 Accordingly, when the old practice of issuing commissions of 

• 1683, Thanet II. Foster, T. Jonc8 224 (to (viaitation-book of Worcester county ad-
prove an heirship, the heralds were sworn to a mitted); i692, Stayner v. Droitwich, 12 Mod. 
pedigree-tree made from the records of the 86 (" Herald's books have been allowed c\i
offiee; but the Court required production of dence in pedigrees"); 1717, Pitton tI, Walter, 
"the books and records from which it was 1 Stra. 162 ("to prove the pedigree, the Chief 
deduced "); 1688, Matthews II. Port, Comb. 63 Justice [Pratt] admitted a visitation in 1623, 
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inquisition fell into disuse (probably in the 17(05), and the heralds thereafter 
made up their records solely by compilation from other books, or by mere 
enrolment, without inquiry, of such 'ex parte' statements as claimants chose 
to bring for the purpose, these modern heralds' books ceased to satisfy the 
fWldamental requirem.ent of the law, and were no longer receivable as official 
statements by the heralds: 

1857, De Lule Peerage CCUJc, quoted in HubblU'k on Succession, 546: "The House made 
a distinction in receiving as evidence books from the Heralds' College. When tho~ books 
contained the substance of the infonnation obtaincU in consequence of inquiries which 
were made under judicial authority, when the heralds were in the habit of travelling 
round the country and examining the witnesses, they were held to he evidence, and had 
been produced in Committees of Prh-ilege; but when that ceased, and the books were 
mere entries of that which the parties had chosen to have entered 011 those registries, with
out any due authority being shown for the entry, they had not been received in evidence." v 

In this fate which overtook the heralds' books in the days of their degenera
tion is notably illustrated the orthodox doctrine of the common law, a 
doctrine maintained with fair consistency in the present day for the very 
different sorts of inquisitions and reports which the novel conditions of other 
generations and another nationality have made familiar. The Court of Chiv
alry and. the heralds with their inquisitions of pedigree were the prominent 
figures in the working out of the common-law principle; their place is now 
taken by the State railroad commission, with its reports of overcharges and 
of collisions, and the State chemist, with his analysis of food-samples. But 
the sagacious principle of the common law has still survived as a fair and 
adequate foundation for testing the propriety of modes of proof, namely, 
the principle of express authority to investigate and report. 

§ 1671. : Inquisitions (.5) of Lnol\C)' j (6) of Death (Coroner) j (7) of 
Population (Census). (5) An inquisition of lunacy i~. founded on a commis
sion authorizing e"'Pressly the investigation of the person's condition and a 
finding as to his lunacy: 

1812, Mr. G. D. Collinson, Idiots and Lunatics, c. XII, §§ 2, 29, 31: "By the common 
law, the king's officers, his sheriff, coroner, and were bound 'virtute officii' to 
make inquiry com .. -eming any matter which gave the King a title to the possession of 

made by the heralds, entered in their books, ., H. L. C. I, 25, 34 (a book from the College, 
end kept in their office, to be read in evidence" : not appearing to have been compiled under 
also "the minute book of a fOimer visitation" authority, "but probably more as a part of 
found in Lcrd Oxford's library) ; 1719, Anon., their pleasure than their duty," withdrawn on 
12 Yin. Abr. 119, .' Evidence," A, b, 39 (her- objection; a booktof 1671, enrolling the pedi-
aid's books, not received by Fortescue, J., grees of benefactors who had subscribed to the 
to prove a pediglee, .. for he said it was made rebuilding of the College, not admitted as a her-
up by the party that signed it and returned into aids' statement: an ordinary heralds' visitation 
the office, and not the entries of any public under a commission, received; quoted supra) ; 
office"); 1731, Norris 1>. Le Neve. 2 Barnard. 1879, Polini 1>. Gray, L. R. 12 eh. D. 411, 432, 
26 (" A book out of the Heralds' office was pro- 436 (Brett and Cotton, LL.J., doubt as to the 
duced to prove the pedigree: . . . the Chief admillSion of heralds' visitation·bc.oks outside of 
Justice at first doubted; but as it appeared the Committee on Privileges; yet the Commit-
that this pedigtoo was taken upon an inquest tee to act on a general rule of law). 
made on a visitation, he allowed it to be good : 18H, Hubback, Succeesion, 651 fr. 
evide4ce"); 1857, Shrewsbury Case, (citing other peerage • 
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lands, tenements, goods or chattels. . • . On special occasions, writs were directed to them 
to make the inquiry, and commissioners were sometimes appointed for the same purpose. 
When idiots and lunatics came within the jurisdiction of the crown, the king's title was 
found in like manner by thesc officers, assisted as in other cases by a jury of the county, 
whose verdict was called an inquisition, or inquest of offit'C. • .• As the inquiry might 
be made either by writ or by commission, the latter being the more large and general, was 
universally adopted in preference to the fonner. • .• Commissions in the nature of the 
ancient writs are made by letters patent under the Great Seal, directed to five persons as 
commissioners, who, any three or more of them, are to inquire upon the oaths of good 
and lawful men of the county, as well within the liberties as without, by whom the truth 
of the matter may be better kno'l''lD, whether the party against whom the commission has 
issued be an idiot and without understanding from his nativity, or (according to the com
mission) a lunatic, or in the enjoyment of lucid in:ervals, so that he is not sufficient for 
the government of himself, his manors, messuages, lands, tenements, goods, and chattels; 
and if so, from what time, after what manner, and how; . . • [and whether and to whom 
he has alienated lands, etc., etc. The commissioners are ordered) diligently to make 
inquisition in the . and to send the same without delay [to Chancery; ••• and 
the sheriff is to cause to appear so many good and lawful men of his bailiwick as the com
missioners shall by whom the truth of the matters in the premises may be better 
known and inquired into." 

(a) There is not, therefore, and never has been, any doubt as to the 
admissibility of an inquisition of lunacy, in any litigation whatever, to prove 
the person's mental condition at the time. The only controversy has been 
whether it is conclusive, i. e. whether it is to be regarded as a judicial pro
ceeding and a judgment 'in rem,' binding upon all persons whatsoever.1 

§ 16'11. 1 ENGLAND: 1742. Serge80n v. admissible. though not conclusive"); Pa. 
Sealey. 2 Atk. 412 {objection made" because 1847. Rogers ~. Walker, 6 Pa. St. 371, 373 (ad-
it is offered as evidence to affect the right of a missible against third pIlrstlns): 1002, Com. 
third person [the issu~ being as to the mental I). Harrold, 204 Pa. 154, 63 Atl. 760; 1903. 
capacity of an ancestor at the time of a pur- Hottle v. Wenver. 206 Pa. 87, 55 AtI. 838; Vt. 
chase] and as it likewise had a retrospect of 1904, Wheelock'S Will, 76 Vt. 235. 56 At!. 1013 
8 years"; Lord Hardwicke "overruled the (raising a presumption of teBtamentary in-
objection, dnd said that inquisitions of lunacy, capacity) ; Wtuh. 1916. Roberts 11. Pacific 
and likewise other inquisitions, as 'post mor- Tel. &: Tel. Co .• 93 Wash. 274, 160 Pac. 965 
tem', etc., are always admitted to be read, but (personal injury rP.Bulting in insanity; record 
are not conclusive evidence"); 1804, Hall 11. of adjudication and commitment as insane, 
Wanen, 9 Ves. 605 (admissible against third and of discharge 11., cured. admitted); Wis. 
person); 1811. Faulder v. Silk, 3 Cam\J. 125 1899, Small v. Champney, 102 Wis. 61. 78 
(capacity of the obligor of a bond, defendant'! N. W. 407 (admissible in an action by the ll1na-
intestate; inquisition under a commission, tic's representative)o set !lI!ide a transfer). 
held admissible). See other cases cited in Buswell, Insanity 

UNITED STATES: Mo. 1905. King v. Gil- (1885), If 194 if. 
lIOn, Ull Mo. 307, 90 S. W. 367 (capacity of No distinction is made for criminal casu, 
testator; guardianship not conclusive); N. J. th .. inquisition being equally admissible to 
1828, Den v. Clark, 5 Haist. 217 {capacity of a prove the defendant insane: 1760, Earl 
mortgagor; inquisition of lunacy, admitted; Ferrers' Tr'Jli, i9 How. St. Tr. 885, 937 (iIll!lln-
the only question being as to its conelusive- ity; to prove one of the defendant'! relations 
ness); 1907, Sbarbero v. Miller, 72 N. J. Eq. insane, the fact that he has been confined under 
248, 65 Atl. 472 (bill of account by a luna- a commission was proved); 1812. R. v. Bowler, 
tic's guardian; the finding of the commission cited Phillipps. Evidence, II, 99 (inquisition 
of lunacy admitted); N. Y. 1831. Hart 11. admitted to show the accused insane); 1878. 
Deamer, 6 Wend. 497 (capacity of defendant Wheeler v. State, 34 Oh. St. 394 (same); 
as obligor of a bond; inquisition under a writ 1921. Barton v. State. 89 Tex. Cr. 387, 230 
'de lunatico,' held admissible); 1842, Osterhout S. W. 989 {whether a fOlmer committal u 
v. Shoemaker, 3 Hill 513. 616 (Bronson. J.: lunatic was conclmuve, on a plea of inlBnity 
"It to be settled that such evidence is in a criminal cue); 1922, Kellum iI. State. 
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There also arises for it the question whether the person's mental condition 
at the time of the inquisition is evidence of his condition at the time in issue; 
this is merely a question of the relevancy of the fact evidenced by the inqui
sition (ante, § 233) and not of the admissibility of the inquisition.2 But this 
traditional proceeding upon a writ 'de lunatico inquirendo' had originally 
for its object (as the passage above quoted explains) the sequestration oC the 
lunatic's property into the king's hands as guardian, and this character it 
has preserved in the modern equivalent proceedings for appointing a guardian 
and taking from the lunatic the management of his property. Its scope was 
thus strictly limited to the ultimate purpose of caring for his property. 

(b) In the enlightenment of modern times, however, a second proceeding 
has grown up, having an analogous object, but capable of being independently 
pursued, the proceeding to confine the lwU/tic in an asylum or hospital, 
i. e. to care for hi-8 person, not his property. Either or both may be necessary 
according to the particular nature of the hallucination or disease; but the 
insanity cannot be said to be less or greater that suffices to justify the one 
or the other proceeding. Nevertheless, by a few Courts the singular dis
tinction has been made that the finding oC an inquisition of the former sort 
is admissible in evidence, while that of the latter sort is not; this has been 
justified in the following passage: 

1873, MORTON, J., in Leggate v. CZar!.-, 111l\lass. 308,310 (excluding an order of com
mittal to an asylum): "The order of the judge of probate was in a proceeding to which 
the tenant [here defen,' .ntl was not a party, and as to which he had no opportunity to 
be heard, and was upon an issue different from the issue on trial. The demandant con
tends that it is analogous to an inquisition of lunacy or a decree of IL judge of probate 
appointing a guardian of an insane person, and therefore admissible against strangers. 
But an inquisition of lunacy under the English system, aIllI proceedings under our system 
to appoint a guardian of an insane person, are in the nature of prOC<.'Cciings 'in rem,' and 
are designed to fbI: the status of the perf Jon proceeded against. Under our system careful 
provision is made for notice to the alleged insane person, and for a full hearing, and the 
decree fixes the status of the ward as an insane person 'incapable of taking care of him
self.' . . • The necessary effect of the is that the ward is in law, what the decree 
declares him to be, incapable of taking care of himself, as to all the world; otherwise the 
object of the statute would be entirely defeated. But an order under the statute of 1862, 
c. 223, § 3, [committing to an insane hospital,) is not of this character. . . . It affords a 
justification for the . of his person, but is not designed to fbI: his status." 

As to this reasoning, it may be answered: (1) The authority of the inquisi
tion is the same in both cases; no statute makes either expressly admis-

Tex. Cr. ,238 s. W. 940 (robbery; defence. 
insanity; judgment of a county court negating 
iIUlanity, two months earlier, held admill~.bIe; 

the above text with approval). ... _ ~ • 
On direct appeal the finding may in any 

event be 'prima facie' valid: 1873, McGinnis 
II. Com., 74 Pa. 245, 247 (inquisition of habitual 

(dcntists' pnrtn"rship diBBolublc in case of 
"profcB8ional misconduct"; order of Medical 
Council, having sole authority, expelling a 
partner for professionru misconduct, admitted 
to prove the misconduct; one judge diss.). 

2 An inquisition may for this reason alone 
be excluded, jUst as any other mode of proof 
would be; e. (I. 1897, Rhoades ll. Fuller, 139 

The following ruling went on the present Mo. 179, 40 S. W. 760 (inquisition held after 
anAlogy: Hm II. ClilJord. ll907) 2 Ch. 236 the time of the sale in issue, excluded). 
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sible; the common-law principle of an express authority to investigate 
suffices for both; (2) the fact that the present opponent "was not a party 
and had no opportunity to be heard" in the other proceeding is as good an 
objection to the guardianship-proceedings as to the committal-proceedings; 3 

to say that the former is a "proceeding t in rem'" is mere assertion, for the 
true nature of a. proceeding' in rem' implies a notice (by advertisement at 
least) to all the world, and if a proceeding without that feature can in despite 
be made a proceeding' in rem' by calling it so, then it is quite as easy to call 
the committal-proceedings by the same name; (3) the one proceeding, as 
much and as little as the other, "fixes his status," that is, the one confines 
itself to his property, and the other to his liberty, ' the latter right being 
hardly less important than the former. In short, there seems to be no 
real reason for enforcing a distinction, as to admissibility in evidence, 
between the two sorts of inquisition. But the erroneous reasoning in 
the passage above quoted has led a number of Courts to the contrary 
conclusion.4 

S In most States, at least, there is no notice 141 Ark. 450, 217 S. w. 453 (incest, plea of 
other than to the alleged lunatic and (perhaps) iOBauity; record of a probate court showing 
his .relatives. But the objection is not valid: committal to an asylum, admitted); Cali-
ante, § 1385. fomia: 1922, People II. Prosser, Cal. App. 

4 Ezcluded: Df.laware: Rev. St. 1915, , 205 Pac. 869 (certificate of discharge from 
§ 2603 ("the commitment of any person to said hospitals" not insane," admitted); Georrria: 
(insane) hospital shall not raise any presump.. 1907, Slaughter 11. Hcath, 127 Ga. 747, 57 
tion against the sanity of tho person ") : S. E. 69 (will; a finding on an inquisition of 
Indiana: 1884, Goodwin II. State, 95 Ind. lunacy "is admissible, but not conclusive," 
550, 557, 8emble (capacity of accused; judg- whether for or against sanity); IUinoi8: 
nlent of insanity by a commission for confine- 1915, Holliday v. Shepherd, 269 III. 429, 109 
Olcnt in·-asylum, held not conclusive, "even N. E. 976 (testamentary sunity; appointment 
if competent evidev.r.e at aU"); 1896, Naanes 11. of a conservator admitted, since it did not 
State, 143 Ind. 299, 42 N. E. 609 (examination appear that the appointment was solely based 
under statute for committal of deCendant, on the party being a spendthrift or a drunkard)j 
excluded); 1873, 1905, Hicks 11. State, 165 Indiana: 1910, Taylor to. Taylor, 174 Ind. 670, 
Ind. 440, 75 N. E. 641 (proceedings of com- 93 N. E. 9 (adjudication of inSllnity appointing 
mittal for insanity, not admitted to impeach a conservator, held admissible, but here ex
the person as a witness); Massachuacll8: eluded on the principle of § 233, ante); Iowa: 
Lcggate to. Clark, 111 Mass. 308 (insanity of 1910, Van Routen's Will, 1471a. 725, 124 N. 
demandant's husband, as voiding a deed; W. 886 (finding in a proceeding for confinement 
order of the Probate Court committing him to and guardianship, admissible as 'prima facie' 
the asylum, excluded, partly because the issucs evidence); Kansas: 1896, Rodgers v. Rodgers, 
as to mental condition would not be the same, li6 Kan. 483, 43 Pac. 779 (adjUdication for 
and partly because of the reasons stated in the commitment, admitted in a divorce action by a 
quotation 8upra; no precedents cited on the wife); Minnesota: 1913, Bullard's Estate, 
point); Nebraska: 1893, Dewey v. AlKire, 37 McAllister v. Rowland, 124 Minn. 27, 144 
Nebr. 6, 9, 55 N. W.l!76 (action by a guardian N. W. 412 (adjudication of guardianship -to set Il!<ide Ii conveyance; commitment pro- for an insane person, made two months aCter 
ceedings not admil!Siblo to show lunacy); Ii will made, admitted; repudiating the con-
1895, Pflueger 11. State, 46 Nebr. 493, 64 N. trary ruling in Pinney's Will, 27 Minn. 280, 
W. 1094, semble (holding such an adjudication fl N. W. 791, 7 id. 144); NetP York: 1920, 
oC insanity not conclusive as to an accused Prentice's Will, Surrog., 181 N. Y. Suppl. 679 
person, but apparently leaving open the QUe&- (order appointing a lunacy committee, whe
tion oC its admissibility). ther after a jUry hearing 'de lunatico' or 

Admitted: Federal: 1904, Keely II. Moore, aCter a proceeding under C. C. P. '2323 a, is 
196 U. S. 38, 25 Sup. 169 (committal to an 'prima facie' though not conclusive, evidence 
al!ylum, received, and discharge therefrom, of insanity): Ohio: 1878, Wheeler 11. State, 
but not the certificate of the examining physi- 34 Oh. St. 394 (probate judge's finding, for 
cians; yet LeKgate 11. Clark, Mass., is ap- committal to asylum, admitted to shDW the 
proved) i .liTkamas: 1920, McCully 11. State, accused imllltle, under Ii statute by which the 
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(6) Coroner's inquisitions, so far as criminal proceedings are concerned, 
are It in the nature of indictments"; 5 and it would therefore be superfluous 
(rather than improper) to offer them against the accused on trial;6 they are 
the foundation of the charge against him, and are a part of the formal pro
ceedings rather than a source of evidence. If this be so, the inquisitions of 
the Coroner would still be admissible on the part of the accused if the findings 
declared another person to be the wrongdoer. 

But they would at any rate be admissible in ci·vil proceedings as duly 
authorized official statement';, and this seems once to have been the law,' 
but most Courts to-<lay appear disinclined to recognize them.s It may be 

• 

finding .. was in effect the same lIB where a finding admitted as to the" physical facts as to 
guardian was appointed"; the rcasoning in the death of tho deceased," but not as to the 
Leggate v. Clark disapproved); Oklahoma: tracing of the death to the accused); 1855, 
1900. Maass v. Phillips. 10 Oklo a02, 61 Pac. State 11. Melville, 10 La. An. 456 (State v. 
1057, semble (011 a motion in arrest oC judgment Parker followed); 1898, State v. Tate, 50 
based on the defendant's insanity. an order of La. An. 1188, 24 So. 592 (verdict admissiblo 
llonfinement by the county board of insanity .. to show the fact oC a homicide having been 
is not controlling upon the Court); Pe'lnsyl- committed," but not .. the recitals of fact 
vania: 1921, Com. 11. Loomis, 270 Pa. 254, 113 therein contained"; no authority cited): 
At!. 428: Tennessee: 1914, Bond v. State, 1906, State V. Hopkins, 118 La. 99, 42 So. 660 
129 Tenn. 75, 165 S. W. 229 (plea oC insanity in (murder; coroner's certificate oC death, ad-
Sept. 1913, inquisition of lunacy in Nov. mitted): Mass. 1806, Com. 11. Selfridge, MalIS., 
1909, and verdict of insanity at a fOl'ltler trial Lloyd & Caines' Rep. 22, 2 Amer. St. Tr. 544, 
in May, 1910, admitted); Vermont: 1909, 566 (manslaughter: inquisition offered to 
Ex Parte Allen, 83 Vt. 365, 73 At!. 1078 prove the fact oC death; practice said to vary: 
(physician's sworn certificate, admitted, under no decision): Mo. 1905, State V. Coleman, 
a statute expressly making them admissible). 186 Mo. 151, 84 S. W. 978 (murder; inad-

So also for a certl'/icale 01 discharge: Idaho: mitlSible);Ohw: 1831, State 11. Turner, Wright 
Compo St. 1919, § 4590 (ccrtificate oC dis- 20 (coroner's inqueet not reeeh'ed aj[ainst thu 
charge from insane lIBylum, by medical superin- accused); 1878, Wheeler 11. State, 34 Oh. St. 
tendent or resident phYsician, .. shall establish 394, 398 (State 11. Turner approved): Tenn. 
the presumption of legal capacity in such per- 1901, Colquit 1). State, 107 Tenn. 381, 64 S. W. 
son from the time of such discharge "). il3 (murder; coroner's verdict 115 to the cause 

The following statute goes upon this prin- of death, held inadmissible in criminal cases) ; 
ciple: Haw. St. 1905. No. 19, p. 22, Apr. 3, Wis. 1910, Hedger V. State. 144 Wis. 279, 1:!~ 
Rev. L. 1915, § 2931, St. 1915. Apr. 28, No. 192 N. W. 80 (murder: coroner's verdict excluded). 
(divorce for leprosy: that the person "ha.~ becn 7 1660, Toomes 1). Etherington, 1 Wms. 
declared according to law to be a leper" shall Saund. 361 (issue 115 to an intestate's 'felo de 
be • prima facie' evidence). se' : an inquisition 'BUller visum corporis,' 

6 1803, East, Pleas oC the Crown, I, 389; admitted); 1718, Jones 1). White, 1 Stra. 6S 
compare 380 ff.: 1680, Hale, Pleas of the (issue upon a testator's capacity: a coroner's 
Crown, 1,416 (" An inquisition taken before the inquest, finding him lunatic, was offered: 
coroner 'super visum corporis' in the point oC felo the Court were divided: but the discussion 
de Be is of great authority and a sufficient record treated it from the point of view of judg-
whereupon process may be made upon those menta). 
that detain the goods found in the inquisition"). s ENGLAND: 1918, Bird v. Keep, C. A., 2 

The early history of the coroner's functions K. B. 692 (workmen's compensation: coroner's 
hllB been fully examined by Professor Gross, in verdict held not admissible to show the cause 
his Introduction to Select Cases from the Cor- of death: Swinfen Eady, M. R.: .. It is 
oner's Rolls, 1896, Seld. Soc. Publ., vol. IX. true tbat at different periods oC our history, 

• The following rulings have been made: other views on this subject have prevailed ") : 
Eng. 1915, George J. Smith's Trial (Notable 1921, Barnett 1). Cohen, 1 K. B. 461 (death by 
British Trials: 1922),p.210 (wiCe-murder: the wrongful act; coroner's verdict excluded, 
defendant was allowed to put in the coroner's following Bird 11. Keep). 
summing-up at the inquest}: U. S. Fed. 1918, UNITED STATES: Alabama: Mem-
U. S. 11. Sonico, U. S. Court for China, 1 Ex- pbis & C. R. Co. II. Womack. 84 Ala. 149, 4 
troterr. C1I5. 671 (man-slaughter; to show the So. 618 (coroner's verdict, not admitted to 
wound to have been the cause of death, the show that the decep'ed wlIB "accidentally 
record of the coroner's inquest WIIB admitted) : run over," etc.); Arkamal: 1Il00, Grand 
La. 1852, State 11. Parker, 7 La. An. 83 (the Lodge 1). Banister, 80 Ark. 190, 96 S. W. 742 
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noted that the lack of a special commission to investigate in each instance 
is here immaterial; since the coroner by his office has a general warrant to 
investigate the circumstances of a death. 

(not decided); California: 1888, Hollister 17. tho defendant" blamele81 lor this unfortunate 
Cordero, 76 Cal. 649, 18 Pac. 855 (inheritance occurrence," held admissible); 1916, Armour 
of peraonB murdered, and an issue of survivor- &: Co. 17. Industrial Board, 273 ro. 590, 113 
ship; the coroner's verdict excluded); 1901, N. E. 138 (workmen's compensation; cor-
Rowe 17. Such, 134 Cal. 573, 66 Pac. 862, 67 oner's verdict as to cause of injury, held 
Pac, 760 (coroner's verdict, not admitted to admissible); 1916, Novitsky 17. Knickerbocker 
show the cause of death); 1906, Dolbeer's Ice Co., 276 Ill. 102, 114 N. E. 545 (the plain-
Estate, 149 Cal. 227, 86 Pac. 695 (testator's tiff's intestate wns n.n over and killed by the 
capacity; coroner's verdict excluded); Colo- defendant's wagon; the coroner's verdict was 
rado: 1897, Germania L. Ins. Co. 17. Rosa- admitted; its fhlding stated that N. came to 
Lewin, 24 Colo. 43, 51 Pac. 488 (coroner's his death by being run over by the defendant's 
verdict not admitted to show suicide) ; 'l"agon, and ooncludcd by finding ., that had 
Columbia (D~I.): 1914, Levy 1). Vaughan, 42 the C. C. R. S. W. Co. not blockaded Archer 
D. C. App. 146, 154 (mal-practice; COrOnl'f'S Ave. with cars on both sides of street crossing 
certificate of cause of death, based on hearsay this accidellt would not have occurred and 
only, excluded); Delaware: Rev. St. 1915, deccMed not lost his life in such a manner, 
§ 1369 (coroner's record of inquest, admissible and in this respect censure the above-named 
"to prove the matters therein contained"); company"; a verdict having been rendered 
Georum: 1878, Central Railroad 1). Moore, for the defendant, it was held that the ad-
61 Ga. 151, 152 (death of a husband; "that mission of the above passage was error, since 
there was a verdict at the inquest," excluded) ; "it was not v.ithin the province of the jury 
lllinoia: 1885, Pittsburgh, C. & St. L. R. Co, to fix the civil liability of anyone, etc."; 
t. McGrath, 115 Ill. 172, 3 N. E. 439 (point this is an extraordinary ruling; the coroner's 
not raised); 1887, U. S. Life Ins. Co. ~. Kiel- verdict said not a word about anyone's civil 
gast, 26 Ill. App. 567, 571 (" that the record of liability; it stated that the defendant's 
the coroner's inquest" and the depositions 'II.·agon was the direct cquse of death and that 
"are not competent evidence in this suit would the R. Co. was also a cause of death; the 

to be settled" by the foregoing case); Court's comment that the statement of the 
1889, U. S. Life Ins. CO. II. Vocke, 129 111. railway's blockade as a cause of death and 
557,562,567,22 N. E. 467 (on appeal from the' the censure of the railway "are mere surplus-
preceding ruling; coroner's yerdict of insane age" is unfounded, and is based on a singular 
suicide, admitted as an "inquisition made by a inattention to the idea of causation); 1917. 
public officer, acting under the sanction of an Ohio B. S. V. Co. II. Ind. Board, 27; 111. 96, 
official oath, in the discharge of a public duty 115 N. E. 149 (workmen's compensation; 
enjoined upon him by law"; leading case; ooroner's verdict as to cause of injury, held 
good opinions by Craig and Baker, JJ.); competent); 1917, Albaugh-Dover Co. 1). 

1892, Lake Shore & M. S. R. Co. 1). Taylor, Ind. Board, 278 TIl. 179, 119 N. E. 994 (work-
<46 Ill. App. 506, 509 (verdict admitted to men's compensation; coroner's yerdict as to 
show how the deceased came to his death, cause of injurY, held inadmissible; foregoing 
hut not a finding that "the switch was negli- cases not cited); 1918, Peoria Cordage Co. 1). 

gently placed" by the defendant, this being Ind. Board, 284 Ill. 90, 119 N. E. 996, June 
"extraneous to the province of the inquest"); 20 (workmen's compensation; coroner's yer-
1892, Chicago M. & St. P. R. Co. 1). Staff, diet as to cause of injury, held inadmissible 
46 Ill. App. 499, 501 (similar; finding as to the on thc ground that the coroner's authority is 
defendant's negligence in the rate of speed, limited toa"death by violence, casualty, or any 
etc., held no evidence); 1895, Pyle II. Pyle, undue means"; all former cases approved, 
158 III, 289, 300, 41 N. E. 999 (verdictofm:icide, three judges diss.); 1918, Morris~. Ind. Board, 
admitted); 1897, Grand Lodge 1). Wieting, 284 Ill. 67, 119 N. E. 944, June 20 (workmen's 
168 Ill. 408, 48 N, E. 59 (verdict admitted) ; compensation; coroner's verdict as to cause of 
1904, Knights Templar & M. L. I. Co. v. injury held admissible; former cases ap-
Crayton, 209 m. 550, 70 N. E. 1066 (verdict proved; three judges dissenting; the majority 
admitted); 1910, People 17. McMahon, 224 opinion was voiced by one of those dissenting 
Ill. 45, 91 N. E. 104 (reading coroner's verdict in the foregoing opinion, filed on the same day) ; 
and grand jury'S indictment so as to show that 1919, Spiegel's H. F. Co. 1). Industrial Com-
another person was exonerated, held improper) ; mission, 288 Ill. 422, 123 N. E. 606 (death of 
1913, Foster II. Shepherd, 258 m. 164, 101 employee of plaintiff; Peoria Cordage Co, 
N. E. 411 (death by wrongful act; coroner's II. Industrial Board affirmed; all prior rulings 
verdict admitted); 1915, Devine v. Brunswick repudiated in so far as they admitted the 
B. C. Co., 270 Ill, 504, 110 N. E. 780 (death verdict in a civil suit to establish personal 
by wrongful act; .s: coroner's verdict finding liability for a death); St. 1919, June 28, 
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§ 1671 EXCEPTIONS TO THE HEARSAY RULE [CHAP. LIV 

(7) The Ce1l8U8 is an inquuition of population, manufactures, agriculture, 
wealth, and many other classes of sociological data, and is made under an 
express legislative warrant and authority; it is therefore admissible under 
the general principle already considered.9 But the authority is to report 

amending Rev. St. 1874. Coroners, § 18 1903, Cox v. Royal Tribe. 42 Or. 365, 71 Pac. 
(coroner's verdict not to be admissible to provo 73 (coroner's verdict not received to show 
any fact in controversy in action for damages suicide); Philippine IslaTUk: 1908, U. S. v. 
dun to negligence resulting in death or for Lorenzana, 12 P. I. 64, 70 (homicide; certifi-
collection of a policy of insuran('e); Iowa: cate of autopsy on the deceased, by the pro-
1900, Metzradt v. Modern Brothl'rhood, 112 vincial medical officer, held not admissible to 
Ia. 522, 84 N. W. 498, aemblc (admissibll') ; show the cause of death, under C. C. P. § 313) ; 
lP13. Tomlinson v. Sovereign Camp, 160 Ia. 472, South Dakota: 1904, Chambers 11. Modern 
141 N. W. 950 (admitted; but "ith an insin- Woodmen, 18 S. D. 173, 99 N. W. 1107 (benefit 
uation that Metzradt 11. Brotherhood is now insurance; coroner's verdict not admitted to 
doubted); Kentucky: 1904, JEtna L. Ins. Co. show the cause of death); TezCl8: 1905, 
v. Milward, 118 Ky. 716, 82 S. W, 364 (ex- Boehme r. Sovereign Camp, 36 Tex. Civ. App. 
eluded; best opinion on the subject, by O'Rear. SOl, 85 S. W. 444 (verdict not admitted to 
J.): Kan&fJJI: 1921, O'Brien v. New England show suicide): Virginia: 1884, Whitehurst 
M. L. Ins. Co., Kan. ,197 Pac. 1100 11. Com., 79 Va. 556, 557 (murder; coroner's 
(death claim on insurance policy; coroner's verdict excluded): Wiaconsin: 1904, Fey v. 
report of suicide, held not improperly ex- I. O. O. F. Ins. Soe'y. 120 Wis. 358, 98 N. W. 
eluded on the facts): ltIa.yla.1Id: 1880 State 206 (doubted): 1913, Krogh v. Modern Wood-
v. County Commissioners, 54 Md. 426 (death men. 153 Wis. 397, 141 N. W. 276 (coroner's 
by wrongful act; coroner's vl'rdiet not ra- verdict, excludl'd): 1921, Grocschner I). John 
eeived to show that the death was due to an Gund Brewing Co., 173 Wis. 366, 181 N. W. 
unsafe crossing): 1899, Supreme Council 1'. 212 (death by defendant's wagon: coroner's 
Brashears, 89 Md. 624, 43 Atl. 866 (not "erdict, not admitted to negligence). 
admitted to show 5'.licide); MaasachUlletl8: Distinlmish the use of the verdict as an 
1914, Jewett ~. Boston Elevatl'd R. Co., 219 admi.,sio1l, in proofs of loss by an insured's 
Mass. 528, lOi N. E. 433 (report of a medical beneficiary (antc, § 1073), and the use of tC.'iti-
examiner, provided for by Re\". L. c. 24, § 9, mony given at an inque.,/ (ante, § 1374). 
held not admissible, in an action for wrongful t ENGLAND: St. 1910, 10 Edw. VII &: 1 
death, to evidence the cause of death or other Gee. V, e. 11, § 8 (Census Ireland Act; certifi-
matters therein stated: unsound; a 8urpris- cate from the General Register office, purport4 
ingly backward-looking opinion); 1917, Sham- ing to be signed by the Registrar-General, to 
lian to. Equitable Acc. Co., 226 Mass. 6'1, 115 be evidence of population in any county, etc.}. 
N. E. 46 (death certificate of the State medical UNITED STATES: Colo. Compo L. 1921, 
examiner, or coroner, as to the dato and causo § 427; State cl'nsus: "the statistics as to any 
of death, admitted under Rev. L. c, 29, § 20); such enumeration" shall be'" prima facie'e\'i-
Michigan: 1901, Walley V. Ins. Co .. 126 Mich, dence of any such enumeration "): Fla. Rev. 
119, 85 N. W. 459 (coroner's verdict, not ad- G. S. 1919, § 1955 (city or town official census, 

• 

mitted to prove suicide): lrfusiasippi: filed with clerk, to be "legal evidence of the 
1901, Supreme Lodgl' r. Fletcher, i8 Miss. number of bona fide inhabitants"): 1907, 
377, 28 So. 872, 29 So. 523 (verdict admissible Gregory V. Woodbery, 53 Fla. 566, 43 So. 504 
to evidenrc the cause of death); Miasouri: (population of a town: State census admitted, 
1910, Queatham v. Modern Woodmen, 148 under the express provision of St. 1903, C. 51111, 
Mo. App. 33, 127 S. W. 651 (admissible to p. 134, § 3, now Rev. G. S. § 1955) ; 1a. St. 1904, 
show death, but not the cause of it): Re\·. St. e.8, § 8, Compo C. § 290 (census of Iowa to be 
1919, § 13642 (workmen's compensation: evidence of "all matters therein contained ") ; 
coroner's inquest over employcc's death, ad- St. 1911, e. 3, p. 2, Feb. 27, Compo C. § 292 
missible): St. 1921, Mar. 28, p. 425, § 50 (Federal census roport of Iowa population, to be 
(workmen's compensation claims; report of evidence when published by the Secretary of 
proceedings at coroner's inquest, provable by State with a certificate as specified); Min1l. 
certified copy); NebrCl8ka: 1911, Walden I). Gen. St. 1913, § 8453 (Federal census reports 
Bankers' Life Ass'o, 89 Nebr. 546, 131 N. W. of population of Minnesota filed with Secretary 
962 (coroner's verdict, excluded); North of State to be evidence of "the facts therein 
Dakota: 1905, Puis I). Grand Lodge, 13 N. D. disclosed"): Mo. 1862, Charlotte I). Chou-
559, 102 N. W. 165 (not decided); 1905. Kin- teau, 33 Mo. 194, 201 (printed census report 
ney I). Brotherhood, 15 N. D. 21, 106 N. W. 44 of Canada, admitted}; 1895, State I). Marion 
(coroner's inquest-blank, filled out, excluded, Co., 128 Mo. 427, 30 S. W. 103, 31 S. W. 23 
no inquest having been held: but Puis v. (U. S. Census admitted to show the population 
Grand Lodge. ,",pra, is referred to;88 if it de- of a county): 1902, State I). Evans, 166 Mo. 
cided something on this point); Oregon: 347,66 S. W. 355 (U. S. Census); N. Y. C, P. 
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general classes of facts; the details as to individual persons, factories, farms, 
and the like, are noted only as a necessary basis for the general and anony
mous summaries. Hence the census reports are not receivable to show the 
age of a particuJar person, or the product of a particular factory, or the area 
of a particular farm.1o Nevertheless, if by special authority a local census
as of an Indian tribe .. is taken for the eX""Press purpose of registering indi
viduals, it would become admissible; for in such case they virtually become 
registers of specific individuals and fall within the principle of § 1644; ante 
(register of birth, marriage, and death),ll 

Distinguish the process of judicially noticing a fact, such as the population 
of a town; thus to dispense with all evidence (post, § 2580) is a different 
thing from receiving the census as evidence. 

A. 1920, § 401 ("s certificate of the director rior"); 1915, U. S. r. Stigall, 8th C. C. A .. 226 
or other officer in charge of the census of the Fed. 193 (under U. S. St. 1906, Apr. 26, § 19, 
United States, attested by the Secretary of the the Dawes Commission's entry of the name of 
Interior, stating the population of any part of a member of the Seminole tribe by adoption, 
the United States, or gh'ing the result of said held not evidence of the race, whether white 
census otherwise, shall be received as • prima or Indian, of the adopted person); Ida. Compo 
facie' evidence of such facts"); VI. 1888, St. 1919, § 1010 (census record of clerk of 
Fulham v. Howe, 60 Vt. 351, 357, 14 At!. 652 school district, admissible to show child's age 
(Compendium of U. S. Census, admissible to in delinquency proceeding); Kan. Gen. St. 
show a town's population); lVaRh. 1901, 1915, § 5160 (census-rol! and nllotment-roll of 
State ». Neal, 25 Wash. 264, 65 Pac. 188, 68 treaty Indian tribes in Kansas, admissible to 
Pac. 1135 (U. S. Census). prove tribe-members, famili('s, etc., of allot-

10 Accord: 1902, Edwards 1). Logan, 114 tees); Miss. 1840, Newman II. Doe, 4 How. 
K~·. 312, 70 S. W. 852, 755 S. W. 257 (school 522, 554 (official register of Choetaw heads of 
('ensus not admitted to show the minority of families, admitted); Okla. 1917, Miller C. 

certain individuals); 1905, Campbell C. E\'er- Thompson, 63 Ok!. 167, 163 Pac. 533 (U. S. 
hrut, 139 N. C. 503, 52 S. E. 201 (census list, CC'USIIS card, admissible to show age of an 
not admitted to show that L. W. was "not 'in Indian); 1919, l\Iunnnh C. Gates, 76 Oklo 167, 
esse' at the date of the deed "); 1906, Gorham 184 Pac. 127 (certified copy of Indian census 
II. Settegnst, 44 Tex. Civ. App. 254, 98 S. 'V. curd, issued under U. S. St. 1904, April 21, 
665 (Federal census not admitted to show the C. 1402, sho\\ing a name entered on the roll of 
existence, etc., of particular persons). the Seminoles by blood and as a member of the 

Contra: 1896, Flora V. Anderson, 75 Fed. tribe by adoption is not e,idence of the per-
217, 231 (census reports, for the age of a per- son's race; the issue being whether the plaintiff 
son, admitted); 1906, Priddy C. Boice, 201 Mo. was a Creek of full blood) ; Tex. 1920, Langford 
309,99 S. W. 1055 (title by deeds executed by V. Newsom, Tex. ,220 S. W. 544; and 
minors; a certified copy of the Federal census cases cited ante, § 1347 (conclusive evidence). 
record of the ages of these families, covering For the concilisiveness of records made 
the censuses 1830-1890, admitted to show the under U. S. St. 1906, Apr. 26 and St. 1908, 
ages of individuals); 1914, State V. Vinn, 50 May 27, by the Commissioners to the Five 
Mont. 27, 144 Pac. 773 (statutory rape; Civilized Tribes in Oklahoma, see ante, § 1347. 
county school census, required by law to be The following ease is peculiar: 1894, Hegler 
kept, admitted to show the girl's age); 1921, v. Faulkner, 153 U. S. 109, 14 Sup. 779 (special 
Bradshaw V. State, Okla. Cr. ,197 Pac. Indian agent's finding, under authority of 
715 (rape under age; to prove the female's age, U. S. St. 1854, July 31, as to the age of an 
the county school district census, held admis- Indian allottee, held inadmissible, because age 
sible as s "record required by law to be kept was not essential to the finding of allotment 
by . . . any pUblic offic.er," under Rev. L. title, although age was directed by the depart-
§ 5115); 1904, Murray v. Supreme Hive, 112 ment chicf to be embodied in the agent's 
Tenn. e04, 80 S. W. 827 (British census report, return; unsound; this kind of artificial 
admitted to show s person's age). pedantry owr the hearsay rule removes the 

11 Fed. U. S. St. 1906, Apr. 26, § 19 (sale of law of evidence a thousand leagues from 
allotted land by a full-blood Indian, forbidden; pra('ticality, disgust.~ the bewildered layman 
"for all purposes the quantum of Indian blood with methods of justice, and reflects discredit 
possessed by any member of said tribes shall upon the mental elasticity of judges who ean 
be determined by the rolls of citizens of said solemnly promulgate such formulas without 
tribes approved by the Secretary of the Inte- any regret for the condition of the law). 
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§ 1672. Sundry of Retw-". and Reports, at CClmll!OD Law and by 
Statute. The principle illustrated in the foregoing instances that a. report 
or inquisition as distinguished from a return proper, must be founded on an 
ezpre88 warrant or authority to investigate and report has received a fairly 
consistent recognition in its application to the miscellaneous official docu
ments of that sort.1 The following illustrations, more than a century apart, 
are typical: 

• 

§ 1672. I In the following list, sundry 
instances both of returns proper (arne, § 1(;64) 
and reports arc included, because it is some
times difficult to draw the line; for govern
ment land-office reports, compare also §§ 1659, 
1665, arne, and the cross-references there 
given; compare also the rulings dealing with 
sundrY certificates and rcuisterll, post, § 1674. 
arne, § 1639. 

ENQLAND: 1799, Wright~. Barnard, 2 Esp. 
701 (report of condemnation of a ship n.~ not 
worth repairing, made by ('ertain ship-carpen
ters in a foreign country, excluded); 1801, 
Roberts D. Eddington, 4 Esp. 8S (consul's 
report of arrival of ships abroad. excluded); 
1815, Wataon II. King, 4 Camp. 272, 275 (offi
cial report to thc Admirnlty, at the cnd of a 
voyage, by the captain of a royal v('sscl, re
ceived); 1880, R. II. Laboucherc, 14 Cox Cr. 
419, 427, Cockburn, C. J. (report from the 
Prefect of Police in Paris to the hcao of the 
Criminal Inv~stigation Department in Scot
land-Yard, describing, in answer to the latter's 
reQuest- the criminal record of a person whose 
conduct had been libelled by the dcfendant, 
excluded); 1880, Sturla 11. Freccia, L. R. 5 
App. Cas. 623 (inheritance; issue as to the 
birthplace of one Maagini, 11 Genocse diplo
matic agcnt; the report of an official commit
tee, appointed to in\'estigate his application 
for office, reporting in his favor and stating 
among other things his birthplace, excluded; 
by L. C. Sclborne, because it did not appear 
to be founded upon inquiry iu M.'s family; 
by Lords Hatherley and Watson, because it 
did not appear to be founded on sufficient 
inquiry as to the fact in issue; by Lord Black
burn, because it was not a .. public" docu
ment in the sense of § 1634, arne: the decision 
is eertainly over-teehnical; the fear expressed 
by L. J. James, in the cuse below, 12 Ch. D. 
437, that there might be .. misnpprehrnsion 
on the part of the Italian GO\'ernment" was 
naturnl, for it would certainly be difficult for 
one not aware of the nnrrow spirit dominating 
many of our evidential rulings to suppose 
that this extreme ruling rcpresented the general 
practice under a rational system of proof). 

CANADA.: 1916, R. 11. The Despatch, 28 
D. L. R. 42, E. C. (Canadian naval charts, 
receivable) . 

UNITED STATES: Federal: 1856, Bryan 11. 
Forsyth, 19 How. 334, 338 (report of a land
reg ister to the Secretary of Treasury upon 

• 

titles; .. the competency of these documents 
as evidence in the investigation of claims to 
land in the Courts of justice has not been 
controverted for twenty years, and is beyond 
Question "); 1842. Watlclns r. Holman, 16 Pet. 
25. 56 (report of commissioners under a legis
lative net confirming a title, admitted); 1846, 
Buckley II. U. S., 4 How. 251. 258 (official 
appraiser'lI appraisement of goods imported, 
in II. return filed in the custom-house, ad
mitted); Alabama: 1903, Culver II. Caldwell, 
137 Ala. 125, 34 So. 13 (report of an examinl'r 
of public accounts IIpon the accounts of th" 
department of agriculture, excluded); Colum
bia (Du.t.): 1892, Birmingham 11. Pettit, 21 
D. C. 209, 213 (report of B board of boiler
inspectors, a.~ to the cause of explosion, the 
statute not requiring a report, excluded); 
aeoroin: 1900. Bridges !). State, 110 Ga. 246, 
34 S. E. 1037 (embezzlement of a school fund; 
the findings of a b<)ard of education, inad
missible); Iowa: 1874, Gordon 11. Bucknell, 
38 Ia. 438 (report of a land-office register as to 
the ownership of land, excluded); 1876, 
Butler II. Ins. Co., 45 Ia. 93, 96 (return of a 
physician examining for committal to the 
State insane hospital, excluded); Kansa.,: 
1897, State ~. Krause. 58 Kan. 651, 50 Pac. 882 
(action on a treasurer's bond; an official ex
aminer's report as to the condition of the 
treasury, excluded); MailaacliUlletts: IS!J3, 
Wellington t'. R. Co., 158 Mass, 185, 187, 33 
N. E.393 (n ward nf land-damage commissioncrs, 
to show value, excluded); Michioan: 1868, 
Woods v. Monroe, 17 Mich. 238, 242 (ad
ministrator's report of sale, used to prove 
publication of notice); 1906, People ~. Michi
gan C. R. Co .• 145 Mich. 140, 108 N. W. 772 
(taxation; certain official acts and reports, 
noticed and taken as evidence); M i8aouri: 
1852, Childress~. Cutter, 16 Mo. 24,31,45 (offi
cial Spanish inventory of deceased's property 
admitted as c\"idcnce of suni\,111 of two minor 
children); N cbraska: 1902, Sovereign Camp 
II. Grandon, 64 Nebr. 39, 89 N. W. 448 (phy
sician's death-certificate, required by ordinance 
before burial. excluded) ; New Hampshire: 
1821, Davis 11. Clements, 2 N. H. 391 (a 
surveyor was bound to pay over balances, but 
not to make on hie warrant the return offered 
in evidence. excluded); Ohw: 1842, State 11. 

Wells, 11 Oh. 261 (auditor's account current, 
not admitted to prove a treasurer's default) ; 
1846. Lyon II. McCadden, 15 Oh. 551 (to show 
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1784, Com. v. Fairfield, Mass., Dane's Abr. c. 84, art. 2, § 3: "Indictment for passing 
a forged government securityj the Legislature prescribed the forms of said and 
directed the treasurer to publish a list of those notes, made out in the newspaperSj this 
he did. This list was produced to show the note in question was not in itj objected, it 
was no part of the treasurer's official duty to publish such list, and there was no oath it 
was a true one, but he ought to be in court to swear it is a true onej and the Court allowed 
the objection." 

1894, LmIPKIN, J., in Jones v. Guano Co., 94 Ga. 14, 20 S. E. 265, rejecting an analy:Jis 
of a fertilizer made by the State chemist: "[In the official analysis), samples are taken 
by the inspectors and submitted for analysis to the State chemist, who makes reports to 
the commissioner of agriculture. . • • [But] we know of no law making official an analysis 
by the State chemist at the instance or request of a purchaser of fertilizers. Indeed, as 
we understand it, the State chemist is under no obligation to make an analysis for any 
private person at all. If he does so, it is simply a matter of courteSyj and although he 
may report an analysis thus made to the department of agriculture and it may be entered 
upon the records of that department, this will not give to that analysis an official character 
by virtue of which a copy of it will be rendered admissible as evidence in the courts." 

The tendency of the Courts is to disapprove rather than to favor the 
admission of such reports or inquisitions, and to require a clear showing of 
an express authority to investigate and report. This attitude of the Courts 
has been, on the whole, far too strict (as noted ante, § 1636). There has thus 
arisen increasingly a need for the more liberal recognition of an authority 
such as would make admissible various sorts of reports dealing witb matters 
seldom disputable and only provable otherwise at disproportionate incon
venience and cost. Accordingly, statutes in many jurisdictions ha .... e, for 
various officials, not merely granted special authority to report, but expressly 
declared these reports admissible. This policy, when judiciously employed, 
greatly facilitates the production of evidence without introducing loose 
methods.2 

the amount of work done under a public con- tee's report of their examination of the treas-
tract, the official engineer's estimates were urer's books was received). 
r.~el!ived) ; PCIl,LByitallia: 1782, Morris 11. Distinguish the usc of a report (for example, 
Vanderen, 1 Dall, 64 (official list of original- of a municipal council) as an admission, e. g. 
purchnsers of Innd from Willinm Penn re- 1850, Collins 11. Dorchester, 6 Cush. MI\8/!,36g. 
ceived); 1774, Hurtit v, Dippo, 1 Dall. 20, I In the following list are collected sundry 
u/llble (same); 1823, Kingston 1>. Lesley, instances both of returns proper (ark, § 1664) 
10 S. & R. 383, 387 (same): Philippine and of reports, because the distinction is Bome-
I siallds: 1909, Gonzaley v. Palenca Tan- times difficult to draw; statutes dcaJjng with 
Quinlay, 12 P. I. 017 (balance of accounts due; f1IQ{Jistralu' returll8 upon a deposition, are not 
reports of experts appoint(·d in a criminal included, because they deal rather with a mat-
action again~t some of the parties, not ad- ter of procedure and also because their multi-
mitte.:!); Tenllessee: 1900, State v. Missio, plicity of details forbids the IlUrrender of 80 

105 Tenn. 218, 58 S. W. 216 (Secretary of much space; instances of registers and urtifi-
State's annual official list of corporations, not cates (so-called, but sometimes difficult to 
admissible ·.to prove the existence of a foreign distinguish from reports) are placed ante. 
corporation filing a charter); Texa3: 1800, § 1039, and post, § 1674. 
Allbright v. Governor, 25 Tex. 687, 694 (comp- ENGLAND: 1893, St. 56 & 57 Vict. c. 23. 
troller's unauthorized book-account, excluded) ; § 3 {a written statement, made by an officer 
1860, Highsmith v. Statc, 25 (Suppl.) Tex. 137, having J;ower to stop a ship engaged in the 
139 (asseB80r's unauthorized accounting, ex- scal fishery, of the circumstances of the stop-
eluded) ; W Cl.!hing/oll: 1898, Bardsley v. ping, etc., to be admitted). 
Sternberg, 18 Wash. 612, 52 Pac. 251 (payment CANADA: 1894, Ship Minnie v. R., 23 Can. 
of city vn\rl1lnts; to show that funds were in Sup. 4j8 {official statement of captain of war 
treasur!!r's hands, the council fin:mce-commit- ship on duty at the seal fisheries, recei1'cd 
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Distinguish certain classes of statutory reports, sometimes thus provided for, 
which are not properly to be legarded as coming within the present principle: 

under St. 56 & 57 Vict. c. 23 § 3) ; N cwf. Consol. 
St. 1916, c. 39 § 10 (injuries to submarine 
telegraph cables; ccrtain reports by ship. 
captains and others, made admissible to prove 
the facts stated, and without proof of sig
nature). 

UNITED ST .... TES: Federal: St. 1906, June 
29, § 15, c. 3592, St. L. vol. 34, p. 601, Code 
§ 3695 (for cancelling a certificate of citizen
ship of a naturalized alien returning to his 
original country, the "statements duly certi
fied" of U. S. diplomatic and consular officers 
as to the residence of such persons abroad are 
admissible); Code § 8133 (report of in
vestigation into ship's provisions, made by 
U. S. naval officers, consul, etc., and forwarded, 
to U. S. district court, to be "received in 
e'-1dence"); Alabama: Code 1907, § 549 
(examiner of public accounts; his report to be 
a" public record ") ; § 3990 (Secretary of State'a 
schedule, printed in pamphlet Acts, of the 
"ratc of interest of each State and Territory," 
receivable); 1886, Cnmp 11. Randle, 81 Ala. 
240, 2 So. 287 (Code § 3990 applied); 1899, 
Holl!:y v. Coffee, 123 Ala. 406, 26 So. 238 
(same); Arkarnlas: Dig. 1919, § 6991 (county 
timber inspector's certified bill of log scale
ment, to bc presumptivc evidence); § 7014 
(State secretary's certificate of public owner
ship of land, admissible in proceedings for 
trespass); Colorado: Compo L. 1921, § 2891 
(report of appraisers a.~ to the amount of 
damage by fire sct by a railroad, to be evidence 
of the amount); Connecticut: Gen. St. 1918, 
§ 2352 (returned notice by a factory inspector, 
to be evidence of notice given); Idaho: 
Compo St. 1919, § 2346 (State lumber in
spector's certified bill of logs scaled or measured 
to be e'-1dence "of the facts therein contained 
and of the correctness of such scalement or 
measurement, in all courts, except in favor of 
the inspector who made the same"); § 2465 
(State public utilities commission's report of 
accident not to be admitted as evidence in 
action for "loss of life or injury to person or 
property"); § 4979 (State insurance examiner's 
report on oath, to be evidence in any proceed
ing in the name of the people against the 
insurer); Kansas: Gen. St. 1915, § 9467 (blue
sky law; State bank commissioner's report to 
be • prima facie' evidence); Kentucky: Stats. 
1915, § 165a, par. 11 ("every official report 
made by the commissioner" of banking, "and 
every report duly verified o( an examination 
made." shall be 'prima facie' evidence, where 
the bank is a party); Gen. St. 1899, C. 81, 
§ 17, Stats. 1915, § 3760 (official returns in 
general; quoted ante, § 1352, n. 11); Stats. 
1915, § 2725 (report of the State inspector of 
mines; a certified copy" shall be • prima facie' 
evidence of the truth of the recitals therein 
contained ") ; 1905, Andricus' Adm'r v. 

Pineville Coal Co., 121 Ky. 724, 90 S. W. 233 
(inspector's report admitted, under the fore
going statute, to show defective ventilation of 
a mine): Louisiana: Ann. Rev. St. § 1439 
('proces verbal' by the recorder of New Orleans 
or a justice of the peace, as to a fire, admissible) ; 
Ma8sachU8eUs: Gen. I •• 1920, e. 152, § 9 (in
dustrial accidents; "the report of the phy
sician shall be admissible in evidence," 
provided copies have been seasonably fur
nished to employer and insurer); ltfinnesola: 
Gen. St. 1913, §§ 5457, 5761 (surveyor
general's scale-bill of logs, timber, or lumber 
surveyed, admissible) ; 1885, Clark 11. Lumber 
Co., 34 Minn. 289, 25 N. W. 628 (scale-bills 
of surveyor-general, admitted under statute) ; 
1888, Pratt 11. Ducey, 38 Minn. 51'i, 38 N. W. 
611 (scale-bill partly rejected on the facts); 
1893, Douglas 11. Leighton, 53 Minn. 176, 5-l 
N. W. 1053 (similar); 1899, Lindsay & P. Co. 
v. Mullen, 176 U. S. 126, 20 Sup. 325 (Minnesota 
surveyor-general's certified scale-bills, ad
mitted); Mi8sissippi: Code 1906, § 4861), 
Hem. § 7654 (railroad commission's finding as 
to the unsafe condition of a bridge, roadbed, 
etc., to be ' prima facie' evidence of negligence) ; 
Code § 2909, Hem. § 5244 (Iand-commissioner's 
finding as to a claim to public lands, to be 
'prima facie' correct); Code § 4451, Hem. 
§ 7131 (board of supen-1sor's valuation of tim
bertaken for a road to be 'prima facie' evidenc(') ; 
New Hampshire: Pub. St. 1891, c. 104, § II 
(militia clerk's certificate of an offence making 
liable to a fine, admissible) ; New Yark : 
Cons. L. 1909, Insurance § 39 (insurance 
superintendent's report of the condition of all 
insurance corporatioll, admissible in a Statu 
proceeding ngainst the corporation or officers) ; 
Banking § 26 (State bank superintendent; 
"every officinl report" and " every report 
duly verified of any examination made," is 
admissible); St. 1913, e. 559, p. 1515, § 11 
(amending Consol. L. 1909, Public Health. hy 
inserting § 21 b; written reports of public 
health officers and their representntives "nn 
questions of f'lct" under the health laws, to he 
admissihle); 1921, Broeniman Co. 11. Liberty 
E. & I. Co., Sup. App. T., 191 N. Y. Suppl. 429 
(breach of warranty in sale of condensed milk 
for export; a survey-report made by an expert 
in Brussels, filed with the clerk of court of 
Commerce there, and certified by the American 
Consul there, excluded; the ruling exemplifies 
the blind bigoted technicalism that still 
dominates our courts in matters of proof; a 
trial was ordered on this ground alone, and 
thus the Fetish of Formalism was duly ap
peased by the benighted judges); Soulh 
Dakota: Rev. C. 1919, § 2718 (" Any map or 
publication printed by order of either branch" 
of the Legislature or of Congress is a "public 
document," and is admissible); § 10324 
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(1) The findings of an auditor, in the judicial system of New England and 
elsewhere,a are in effect equivalent to the report of a master in chancery; 
he is a part of the Court, not an extraneous officer, and his report is a pre
liminary finding of the Court; 

(2) The report of an appraiser, appointed to value a decedent's estate, is 
admissible at common law in the same proceedings, and the statutes appear 
not to do more than declare this; 4 whether the order of the Court would 
suffice as an express warrant to make the report admissible in other litiga
tion may be doubted; 

(3) The findings of a jury of fence-viewers,5 or such other body as concerns 
itself with highway repairs and the like, are in fact the verdict of a special 
tribunal, whose jUdgment is enforceable in its own right; the principles of 
judgments, not of evidence, are involved; 

(4) The findings of a State induatrial accident or public utilities commis
sion are in effect often the judgment of an administrative body on a litigated 
issue, and the judicial hearing is virtually an appeal; thus by statute it has 
been made admissible at the trial. But the 'ex officio' inquiry of such a 
commission, and its report thereon, belongs rather under the present prin
ciple.6 Here, however, a public policy, applyiug to reports upon injuries 
done, seeks to induce the railroad or industrial agents to make full and 
prompt returns to the State official, by pledging the non-disclosure of 
official reports based on such information;, thus a privilege applies, and 
the statutes in this respect are further examined post, § 237~; 

(illegal snle of liquor; quoted post. § 1680); 
Tennessee: Shannon's Code 1916. § 2033 
(Secretary of State's published list of cor
porations. admissible to prove the corpora
tion's existence); ~ 15!l9 (report of appraisers 
of value of stock killed or crippled, to be 
·prima facie' evidence). 

J Ariz. Rev. St. 1913, Civ. C. ~ 669; Me. 
Rev. St . .1916. c. 87. § 88; Mass. Gen. L. 
1920. c. 221. § 57; N. H. Pub. St. 1891. 
c. 227. § ~; VI. Gen. L. 1917, § 2045 ("When 
judgmHJt ill rendered otherwise than on the 
verJiCL oi ol jury, the judges of the court may, 
by th',msclves, by the jurY in court, by the 
repcrt 01 the clerk, or by the report on oath 
of a. person appointed by the court, ascertain 
the sum due"). 

f Colo. 1906, Austin 11. Terry, 38 Colo. 407, 
8S Pac. 189 (inventory admitted to show pro
perty to be "parcel of the estate "); Fla. Rev. 
G. S. 1919, § 3730 (inventories and appraise
ments of decedents' estates, admissible .n 
actions by and against executon> or adminis
trators); III. Rev. St. 1874, c. 3, § 56 (inven
tories and bills of appraisement of deceJent's 
estate may be given in evidence "in any suit 
by or against the executor or administrator "J; 
1908, Bailey 11. Robinson, 233 111. 614, 84 N. E. 
660 (statute applied); Md. Ann. Code 1914, 
Art. 93. § 159; Mo. Rev. St. 1919, § 73 (in-

vent<lries and appraisements of deceased's 
estate. admissible); W. Va. Code 1914, c. 85, 
§ 12 (pcrsonnlty of decedent's estate). 

'N. Y. Cons. L. 1909, County § 119 
(fence-viewers' certificate of damage to sheep, 
admissible). 

6 The [following are merely a few of such 
Btatutes; thcir bearing is procedural rather 
than evidential: Idaho: Compo St. 1919, § 2514 
(State public utilities commission's findings in 
valuation proceedings, certifi('d under com
mission seal, to be admissible); Loui8iana: 
St. 1915, No. 11, § 17 (trusts and monopolies; 
"any report by n legislative committee" of 
this State or th(' P. S., or of "any bureau or 
department or of .lIlY commission" of either, 
is admissible); Ohio: Gen. Code Ann. 1921, 
§§ 499-17. 580 (State utilitiC's commission's 
findings, certified under commission's senl. 
to be evidence of "the facts therein stated ") ; 
North Dakvla: Cl.mp. L. 1913, § 4741 (findings 
of a railroad commission on investigation of a 
complaint against a cc,mmon carrier, admissi
ble); Sotdh Dakow.: Rev. C. 1919, § 9519 
(findings of State railroad commiBBioners on a 
complaint against a common carrier .. shall 
thereafter in all judicial proceedinp be deemed 
and taken as 'prima facie' evidence as to 
each and every fact found"). 
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(5) The findings of a commission to enroll Indian tribes, for the purpose 
of lti.Dd-allotment, have sometimes by Federal statute been made, not merely 
admissible, but conclusive; in that aspect they are noted ante § 1347; in 
the former aspect, ante § 1671 (census); 

(6) The statutory prohibition, occasionally found, of the use of the report 
of a fire marshal, bank-examiner, commission of public utilities or industrial 
accidents, and the like, is in essence the establishment of a privilege for the 
persons revealing their information to the official; these statutes are noted 
post, § 23i7. 

3. CERTD'ICATES (including COPIES) 

§ 1674. Certificates in General; Sundry Instances at Common Law and b, 
Statute; Certificates by Private Persons. A certificate, as already defined 
(ante, § 1637), differs from a return in that it is not preserved by the officer, 
but is given out by him to the applicant and is kept by the latter. 

This distinction is not always observed in common usage, for the tenn "cer
tificate" is often applied to what is properly a return. But the distinction is 
a plain one; it is based on real difference of policy, and is attended with an 
important legal and practical result. The policy applicable to the conditions 
of the two is different, because the certificate, by remaining in the custody of 
the applicant, is not only more liable to injury or fraudulent alteration than if 
it had remaincd in official custody, but is also more open to initial forgery 
and more difficult to authenticate. 

(1) The legal consequence of the distinction (a consequence based probably 
on some notion of this difference of trustworthiness) is that at common law 
(with two exceptions) 110 authority to give certificates was implied from. the office 
alone. An authority to keep a register (ante, § 1639) or to make a return (ante, 
§ 1664) might be implied from the nature of the office; but the marked tend
encyof the Courts was to require an express authority to make a certificate, 
before it ('ould be received to prove the facts certified. The earliest definite 
utterance upon this subject, often quoted in later times, is broad enough in 
• Its terms: 

1744, WILLES, L. C. J., in Omichund v. Barker, Willes 538,549 (disapproving the latter 
part of the ruling in Alsop 11. Bowtrell,l where a foreign clergyman's certificate was ad
mitted to show not only his performance of the marriage ceremony, but also the parties' 
subsequent cohabitation): .. For our law never allows a certificate of a mere matter of 
fact, not coupled with any matter of law,2 to be admitted as evidence. Even the certificate 
of the King under his sign manual of a matter of fact (except in one old case in Chancery) 
has been always refused. • . . Besides, it is not the best evidence that the nature of the 

§ 1674. I Cited ante, § 1645. 
2 This phrase "matter of law" apparently 

refers to the bishops' certificates of marriages, 
('onsidered in a prior part of the same opinion; 
t hose could be used in some cases BB conclusive 
proof of marriage; they were a mode of trial, 
and the bishop·s certificate WBB in reality the 
adjudication of another tribunal, BB already 

noticed (ante, §§ 1347, 1645). The laneuage 
of L. C. J. Willes seems to Bi&cify that a 
certificate not amounting to a lawful adjudica
tion by a competent tribunal ('. not coupled 
with any matter of law," he says), i. ~. in 
effect every certificate, in the sense now em
ployed, WBB inadmi8!!ible. 
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thing will admit; but the proper and usual evidence of a fact arising beyond sea is an 
affidavit or deposition taken before a public notary and certified to be so under the seal 
of the place or the principal officer of the place; which had been admitted as evidence 
in some cases, where it would be too expensive, considering the nature of the cause, to 
take out a special commission [for a depositionl." 

It is apparent, however, that Chief Justice Willes, in his unqualified state
ments about certificates, had in mind those certificates only which were made 
without specific order and under an authority implied from the general nature 
of the office. He clearly did not mean to disown certificates made by specific 
and express authority; for in the same case of Omichund 'V. Barker, where 
Chancery commission had been sent to Calcutta to take the testimony of 
Hindus and had received instructions to alter the form of the oath and to 
"certify in what manner the oath wa3 administered to the witnesses and 
what religion they were of," the Chief Justice refers repeatedly to this return 
or certific.ate as proving the facts necessary to justify the oath and the wit
nesses' capacity.3 It is evident, then, that the passage above quoted from 
his opinion is to be understood of those certificates only which are given , 
under a supposed duty implied by the nature of the office. In effect, he 
denies that there can be any such implied duties. No one, probably, has 
ever supposed that a duty or authority expressly given by judicial order 
was insufficient to admit a certificate thus authorized. Indeed, it is precisely 
this distinction upon which turns the orthodox common-law rule for the 
admission of certified copies of judicial records (post, § 1677). But his words 
serve to show, at any rate, what is undoubted in the law, the traditional 
inclination of the Courts to reject certificates, and the necessity at common 
law of showing an express authority, judicial or statutory, for the making of 
the certificate. 

(2) It follows, then, on the general principle (ante, § 1633), that the certifi
cate is admissible only for those facts covered by the terms of the authority" 
and, conversely, that it is admissible to prove all the facts thus included: 

1840, SHARKEY, C. J., in Newman Y. Doe. 4 How. Miss. 555: "Certificates and other 
documents made by persons entrusted ",;th authority for the purpose are evidence of the 
facts which they are required to certify to, to the extent of their authority." 

1886, DEVENS, J., in Com. Y. Richard8on, 142 Mass. 74. 7 N. E. 26: "As to matters 
""hich the officer is not authorized by law to attest, his certificate is extra-official, can 
have no higher weight than that of a private citizen, and is therefore inadequate to make 
the proof required." -

In the application of this principle, only a few classes of cases call for special 
consideration: 

(a) The admission of the King's certificate (it may have been given in the 
fOl"ID of a return) was perhaps an exception based on necessity, for he was 

. • E. g. "This certificate, I think. fully 
allRwers the objection that it docs not appear 
that t.he witncl!Sell belicve in a God." 

4 1789. JohDllOn t·. Hocker. 1 Dall. 407 (a 
certificate of more than is authorized is admis
sible; the surplusage being rejectOO). 
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privileged from summons into court (p03t, § 2369), perhaps even from test.if~·
ing at all (post, § 2370), and the taking of his deposition would not (in former 
times) have been consistent with his dignity. Yet it is possible to say that 
this instance is no exception, and that the King, as the source of authority, 
could, with the same stroke of the pen that wrote the certificate, give himself 
the authority to make it.s 

(b) The case of the notary's protest was the single well-settled exception 
at common law (post, § 1676). 

(c) The use of certified copies by the official custodian of the original (post, 
§§ 1678-168:~) was not recognized in the English common law, apart from 
an express authority to make a copy, and therefore was no exception to the 
rule. But ill the United States many Courts did recognize an exception in 
this respect, and implied an authority from the nature of the office. 

(d) The case of an official printer's copy (post, § 1684) was not an exception, 
for there was here an express though general authority. 

(e) The proof of a deed's execution by a notary's or registrar's certificate 
(post, § 16ii) was not allowed at common law; and the modern practice 
rests on express statutory authority. 

The various judicial rulings 6 dealing with the use of certificates show a 

5 Historically, to be sure, the rule probably under his great scal is allowable ") ; 1669. 
went back to the early doctrine that the Litcot~. Blackwell, 2 Keb. 349 (trover; one 
King's word was indisputable and that his eeal Tytus," sent by the King to this purpose," 
imported absolute verity: 1224, Bracton's was excluded, "this being a difference between 
Note-Book, II, No. 239 ("Testificaeio domini party and party: but were the matter only 
Regie per cartam vel viva voce omnem aliam concerning the King, his testimony were good, 
probationem excedit "); and the citations as n letter, in Sir Gcrrard Fleetwood's case ") ; 
post, § 2426. Thil rule is later mentioned in 1694 (?), Abigny 1). Clifto,', Yin. Abr. Evidence, 
the following places: 1532, Perkin's Profitable R, b, I, pl. 6, vol. XII, 190 ("the King under 
Book, 142 ("in time of war" divers thing<J his sign manual certified to the Lord Chancel-
shall be "tried by the certificate of the king's lor a promj~ made to him in behalf of another, 
marshal" ; but this was really a case of nnd this certificate was allowed good e,i-
separate jurisdiction, like the bishop's, supra); denee''). 
1613, Lea's Case, Godb. 198 (that A had For Eucuii~e proclamation.!, sec antc, § 1662. 
promised the King according to a certain tenor, 8 Compare with the following list the other 
was proved in the Cl)urt of Requests by "a instances cited under r~gi3ters (antc, § 1639), 
certificate made by the King's majestie that return.! and report/! (ante, § 1664), lturuyorB 
he made such a promise to him "); ante 1635, (ante, § 1665), certificates of administrators' 
Hudson, Treatise of tbe Star Chamber, part appoinlTMnhJ (ante, § 1238), post-marks (po •• t, 
III, § 21, in Hargr. Collect. Jurid. 206 ("The § 2152), land-office record/! (ante § 1659), and 
king may yield a testimony in any cause, for certified Cf'lpiu (post, § 1681), the yatJ;ng 
50 did King James •.• in chancery by his nomenclature making it difficult to classify 
letters under his signet in the lord Auberville's the documents accurately; compare also the 
cause. The great judges of the realm may rules for adm:!siom (ante, § 1048), and {or 
:1dcld testimony; but that they do by certifi- hearsay 8tatermnl8 aoainst interut (ante, § 1455), 
cate under their hands, if not by oath; but under which some of the (ollowing documents 
upon their bare certificate many men have may sometimes become admissible. 
been sentenced; ... but that was only ENGLAND: 1796, R. 1). Mawbey, 6 T. R. 
where they were authorized under the broad 619,630,635 (indictment for presenting a false 
seal to take their verdict, (or otherwise I certificate of justices that a road was in repair; 
conceive not any man should be punished under the certificate. apparently in effect a judgment, 
a certificate without oath "); 1680, Hale, and so treated in counsel's argument, was held 
Pleas of the Crown, IT, 282 (after declaring the to be a legal instrument of evidence; their 
King disqualified by interest on a eharge of admillBion was justified as "now become too 
treason, he names other cases, not open to that inveterate to be overturned "); 1799, Moises v. 
objection, in which "the King's testimony Thornton, 8 T. R. 303 (t.-eating n diploma of 
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fairly consistent application of the general principle already noticed, with 
the marked tendenc~' to exclude them in the absence of a clear showing of 
authority. 

medicine as a certificate of an act of the cor- 1908, Lederer 1'. Saake, C. C. E. D. Pa., 166 
poration conferring the degree; it must appear Fed. 810 (certificate by the Librarian of Con-
that" the persons whose names were subscribed grcss that book-copies were duly on deposit 
had authority to grant the same"; per Ken- ",ith him for copyright, admitted); 1919, La 
yon, L. C. J.); 1806, Johnson v. Ward, 6 Esp. Hop v. U. S .. 6th C. C. A., 257 Fed. 489 (ccrtifi-
48 (to prove goods to have been on board a cate of Chinese Viceroy at Canton, vised by 
ship, the official certificate based on II report U. S. Consul-General at Hong Kong, as to facts 
by the customs-searcher was admitted as "a of mercantile status of an intending emigrant; 
paper made by authority of an act of Parlia- elfect of this certificate under U. S. St. 1904, 
ment by an officer of the customs appointed April 27, c. 1630, 33 Stats. at L. 428. consid-
for the purpose "); 1828, Rowe 1'. Brcnton. 8 ered); Californw: 185:~, Powell v. Hendrick, 
B. &: C. 737, 743 (document made by the Duke 3 Cal. 427, 430 (tax collector's certificate of 
of Cornwall, admitted as a public document payment, excluded); 1870, Hastings v. Devlin, 
because of the Crown's interest in his lands) ; 40 Cal. 358, 364 (certificate of the U. S. land 
1847, R. II, Bourdon, 2 Cox Cr. 169 (excluding reb~r, as to a survey, etc., held not an official 
the clerk of assize's list of prisoners sent to the statement within any statute); Connecticut: 
jail in:specifying the tenn, et<!.); ISS7, Vaux 1876, Wilson v. School District, 44 Conn. 157, 
I'cerage, 5 CI. & F. 526, 541 (funeral certifi- 160 (derk's un:mthorized certificate, excluded) ; 
cate, made by the heralds, on the faith of the Georgia: 1903, Trentham v. Waldrop, 119 Ga. 
signatures of the executors and mourners, 152, 45 S. E. 988 (county c1erk'l! ~"rtificate of 
but requircd by special order of the Earl ~Iar- physician's licensing, admissible): lllinoi6: 
shal of England, admitted "as an official 1871, Harbers v. Tribby, e,2 III. 56 (certificate 
document taken by persons whose duty it WI19 of enlistment, not admith'd): 1899, Consoli-
to make it up "); 1844, Hubback, Succession, dated Coal Co. v. Seniger, 1'79 Ill. 370, 53 N. E. 
554 (other inst:lnccs cited from records of 733 (State mine exsmin~r'8 certificate of an 
peerage cases); 1880, Sturla r. Frcccia, L. R. engineer's competency, admitted) : 1899, 
5 App. Cas. 623, 633 (L. C. Selborne: ,. [The Chicago v. English, ISO III. 476, 54 N. E. 609 
funeral certificates entered in the heralds' (comptroller's certificate of the amount of a 
books) stand upon this ground; it was the city debt, excluded); Indiana: 1866, Fry 1'. 

official duty of the heralds to receive such certi- State, 27 Ind. 348, 350 (State auditor's unau-
ficates from persons who were by law eompc- thorized certificate of account, excluded); 
tent ",itnesses, and to record the statements of Iowa: 1898, Lacy v. Kossuth Co., 106 In. 
those persons in their books"). 16, 75 N. W. 689 (board of health's certificate 

CANAnA: 1898, Quintal 11. Chalmers, 12 of services performed by a physician, admitted) : 
Man. 231, 235 (grain inspector's certi6cates, 1902, Wilbur v. R. Co., 116 Ia. 65, 89 
cxcluded). N. W. 101 (Iettcr from the general land-oflice 

LNITEn ST.\TEB: Federal: I8!)'!, Church v. commissioner to a land-officc register, ex-
Hubbart, 2 Cr. 187, 239 (translation certified cluded); lAJuisiana: 1836, Stein r. Stein, 9 
by a consul, excluded); 1811, U. S. v. Mitchell, Ln. 277, 280 (consular certificate of a foreign 
2 Wash. C, C. 418 (U. S. consul's certificate official's signature, excluded); Maine: 1841, 
to deposit of a ship's register, admitted); Morton 17. Barrett, 19 Me. 109 (consul's ccrtifi-
1811, U. S. v. Mitchell, 2 Wash. C. C. 95 (certi- cate of the death of an American scaman 
fieate of governor of St. Thomas that penn is- excluded); MWlsuchu8eUs: 1874, Hanson r. 
sion had been refused by him to take away South Scituate, 115 Mass. 340 (certificate of 
ship's cargo, admitted); 1836, Levy v. Burley, discharge from the army, admitted); ]'£ichi-
2 Sumn. 357 (consul's certificate of non-<icposit oan: 1877, Smith ,. Rich, 37 :-'lich. 549, 553 
of a ship's register, excluded); 1887, Coan v. (county surveyor's certificates, not mad" 
Fl:<gg, 123 li. S. 117, 130, 8 Sup. 47 (Iettl'rs according to statute, excluded); Mi7ITle8ota: 
by the land office commissioner as to the time 1896, Ripon College v. Brown, 66 Minn. 179, 
of filing a survey, admitted}; 1898, Rollins 1'. 68 N. W. 840 (tax receipts by a county trens-
Board, 33 C. C. A, 181, 90 Fed. 575 (semi- urer, admitted); Missouri: 1868, Williams 
annual statement of indebtedness by the elerk v. Carpenter, 42 Mo. 327, 345 (Iand-oflice 
of a county board, not admitted on the facts) ; certificate of "confirmation of title" and 
1902, U. S. Il. Lew Poy Dew, 119 Fed. 786 "Hunt's minutes" receivable; but questions 
("the certificate of an officer is worthless as of substantive and statutory law arc involved; 
evidence unless the making of it was an official compare the cross-references in § 1659, ante, 
duty, and even then it is not evidence except for other Missouri f1,uthorities on related 
80 far as mnde such by some statute"; ex- points); 1887, State 11. Pagels, 92 Mo. 300, 
eluding IL U. S. commissioner's certificate of :310; 4 S. W. 931, note 4 (certificate of supp.r-
the adjudicated status of a Chinese immigrant) ; intendent, of poorhouse, excluded); 1892, 
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(3) This tendency, while sufficiently proper as a judicial policy, has, 
however, left the process of proof often encumbered by disproportionate 
inconvenience ar.d cost, in summoning witnesses to prove official acts not 
fairly disputable by the opponent. A need certainly exists (ante, § 1636) 
for the liberal grant to certain classes of officials of express statutory authorit~· 
to give certificates. Accordingly, in most jurisdictions siatutu have not mereb' 
granted express authority to certify specified classes of facts, but have declared 
such certificates admissible in evidence. 7 These statutes are, however, cum-

State ~. Austin, 113 Mo. 538, 544, 21 S. W. 31 
(prison warden's certificate of discharge, ad
mitted, the warden being required to record 
discharges); Nemd4: 1869, Western Union T. 
Co. ~. At!. &: Pac. S. T. Co., 5 Nev. 102, 110 
(postmBdter-general's letter stating a party's 
acceptance of a privilege, probably suffieient) ; 
NewlHamt»hire: 1833, Dunlap 11. Waldo, 6 
N. H. 450 (county clerk's certificate of appoint
ment of a justice of the peace in New York, 
admissible under thn law of that State); N etD 
Jer&ry: 1871, Hawthorne 11. Hoboken, 35 N. J. 
L. 241, 252 (provost-marshal's certificate of 
enlistment, admitted); New York: 1815, 
Jackson v. Belknap, 12 Johns. 96 (surveyor
general's " statutory certificate that certain 
lands had been forfeited by attainder, etc., 
received); 1830, Jackson v. Cole. 4 Cow. 581, 
596 (similar certificate, by commissioners of 
forfeiture, of the location and appraisal of 
lands, received); North Carolina: 1820. 
Governor 11. Jeffreys, 1 Hawks 208 (adjutant
general's certificate of delinquency, excluded 
on the facts; eited ante, § 1635); Ohio: 1842, 
State v. Wells, 11 Oh. 261 (county auditor's 
certificate of payment of land fees, exeluded) ; 
Pen7UlIlvania: 1182, Morris 11. Vanderen, 1 
Dall. 64, 65 (certificate of a (olUler surveyor
general that a survey had been made, received) ; 
1189, Johnson P. Hocker, 1 Dall. 406 (State 
treasurer's certificate, admitted t.o show tho 
receipt o{ money from H., but not to show a 
tender elsewhere made by H. to J.); 1792, 
Jones P. RoBS, 2 Dal!. 143 (certificate of a list 
of prisoners in Hamburg, by the "late direc
tors" of the prison, excluded as not official) ; 
1193, Todd v. Ockerman, 1 Yeates 295, 299 
(similar to Morris v. Vanderen; received as an 
official certificate of a awo;n offict!r); 1895, 
Sewell 1). Moore, 166 Pa. 570, 31 Atl. 370 
(certificate of a fire-escapc inspector. rejected 
because made at a time not sanctioned by the 
statute); Tsnnes&ee: 1845, Foster v. Mont
gomery, 6 Humph. 231 (clerk's certificate of 
the making of a lost affidavit preliminary to 8 

deposition-order, received): Vermont: 1832, 
Seymour 11. Beach, 4 Vt. 493, 497 (the register's 
certificate of administration is evidence of an 
administrator's appointment); Virginia: 1836, 
Wilkinson n. jett, 7 Leigh 115 (certificate of a 
podtmaster-general as to irrcgulari ties in mail
carrying, excluded): 1858, Ushers tl. Pride, 
15 Gratt. 190, 195 (auditor's certificate of 

delinquent tax-land, admitted); Wa&hinqton: 
1909, Dunkin r. Hoquiam, 56 Wash. 47, 105 
Pac. 149 (army medical eXBJlliner's certifir.ate 
of disability entitling to pension, not receivable 
in an action for personal injury); Wisco7UI'n: 
1919, Vogel 11. Delaware L. &: W. R. Co., 168 
Wis. 567, 171 N. W. 198 (proof of value of goods 
eonsigned from abroad; cOllsular ccrtifil'ate 
of invoice values, by the U. S. consul-general 
at Frankfort, admitted under U. S. Rev. St. 
U 2855. 2862, Wis. Stats. §§ 4148, 4164). 

7 COmpare the cross-referenl'es at the begin
ning of the preceding note; compare also, as 
to certifieate~ of forgery 0/ o.tJicial siqnaturu 
on bills, and of annlllsu< by chemists, § 1701, 
P08t, for such eertificates are sometimes ad
mittro only lIB affidavits; compare also § 1678. 
pos! (certificate of contents). 

ENGLAND: St. W05, 5 Edw. VII, c. IS, 
i 51 (trade-marks; the registrar's certificate to 
be evidence of matters certified); St. 1907, 7 
Edw. VII, 1'. 29, § 78, Patents and Designs Act 
(comptroller's certificate of any matter or 
entry authorized, admissible) ; St. 11108,8 Ed,,'. 
VII, c. 61, § 88 (reform school certificate of 
rec~ption of jU\'enile offender. or of sum due, 
etc., to be evidence); St. 1914, 4 &: 5 Geo. V. 
c. 58, Criminal Justice Administration, § 38 
(in summary courts, a certificate of non-pay
ment, by a person to whom a sum of money 
has been ordered to be paid, is admissible, 
unless the Court orders the person to be called 
88 a witness). 

CANADA: Dominion: Rev. 8t.1906, c. 133, 
§ 17 (official analyst's certificate of adulteration 
of a sample, admissible, subject to the defend
ant's "right to require the attl'ndance of the 
analyst for the purpose of cross-examination ") ; 
e. 48, § 262 (official customs certificates, admis
sible); c. 75, § 32 (animal conta~ous diseas('s; 
an order o*he Governor, or the [minister, era 
certified copy of the inspector's declaration, 
etc., is • Prima facie' evidence of the existence 
of infection, etc., in a place, vehicle, ctc.); ib. 
§ 34 (officer's certificate is 'prima facie' evi
dence of an animal's infection, etc.); St. 1914, 
c. 12, § 8 (white phosphorus matches: certifi
cate of an inspector as to their use, etc .. to be 
evidence .. of the matter certified "); British 
Columbia: Rev. St. 1911, e. 142, § 9 (report of 
inspector of liquor licenses on Il matter within 
his duty. to be admissible): Manitoba: 
Rev. St. 1914, e. 126, § 58 (purporting 
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bersome in their number and variety, and could easily be simplified under 
some such general form as that sanctioned in New York or Floridli.: or under 
the broad rule already proposed (ante, § 1636). 

certificate of a council registrar of a mcdi- as preeumptive evidence .. of the trut~, of the 
cal man's registration is admissible): c. 153. facts therein set forth") : 
§ 23 (similar for phannacist.~): c. 202. § 26 Alabama: Code 1907. i§ 43-48 (on a trial 
(similar for veterinarians); c. 41. § 5 (regis- involving "the merits of such fertilizer or 
trar's certificate of incorporation of coOpera- chemical." an official analysis of it by the 
tive 8A~ociations, admissible): c. 59. § 322 department of agriculture. proved by copy 
(election returning officer's certificate. admis- under seal. achnissible); § 1575 (State chem-
sible); c. 30, § 18 (inspector's certificate of ist's certificate of test of illuminating oil. by 
immig:-ant child's age. to be conclusive); copy under seal of the board of tmstccs of 
('. 82. § 24 (half-breed land titles; cllliain offi- Alabama Polytechnic Institute. to be" e\'idence 
cers' certificates of birth. parentage. or death of the facts therein stated." etc.); § 1615 (sup-
of any hall-breed or descendant, or a:::l allot- port of indigent relatives; certificate of a county 
ment list or notice. admiBBible); c. 8. § 57 probate judge. that the person maintained by 
(official veterinarian's certificate of animal's the county was a pauper and was 80 maintained. 
disease, admiBBible); New Brunswick: Corum!. admissible) : § 224 (saIDe for dental examiners); 
St. 1903, c. 127, § 74 (secretary-treasurcr's § 984 (militia commander's certificate of 
certificate of appointment of any parish or membership. admi8l!ible to prove exemption 
county officel', under the municipal seal. admis- from poll-tax and jury-duty); § 3924 (trcasur-
sible without proof of seal, signature, or official er's certificate. admissible to prove judge of 
character): Newfoundland: Con80!. St. 1916, probate's failure to pay over escheat-money); 
e. 22, § 170 (customs certificates; cited more § 5933 (Supreme Court clerk's certificate of the 
fully poat, § 1680): NOM Scotia: Rev. St. ncglect of a circuit court clerk to scnd a 
1900. c. 163. § 12 (certain certificates under the transcript in an appealed criminal case. ad-
Canadian Banking Act. oulmissible on proof of missible) ; § 5916 (Supreme Court c1crk's 
tho signature); St. 1918. c. 8, Temperance certificate of the sending of an execution to a 
Act, § 44 (analyst's certificate of liquor ana- sheriff, or its receipt by him. admissible): 
Iyzed; cited ante, § 1352); Ontario: Rev. St. § 5987 (his certificate of a rehearing. etc .• 
1914. e. 215. § 106 (in prosecutions for liquor admissible); § 5810 (road-oversccr's sworn 
offences. the certificate of the government certificate of defaulters in road-duty. admis-
analyst as to "the analysis of any liquor" sible); St. 1911. No. 119, p. 104, Mar. ll. § 9 
ill conclusive): 1916. R. D. Hurley. 31 D. L. R. (certificate of official analyst of commercial 
18,Ont. (illegal sale of liquor; Onto R. S. 1914. feeding stuffs. under oath. to be evidence ill 
c. 215, § 106, interpreted); SCUlkatchewan: prosecutions under the act) : 
Rev. St. 1920. c. 44. §§ 13-16 (certain certifi- Arizona: Rev. St. 1913. § 3800 (inspcctor's 
cates of inspection. etc.. issucd under the sworn certificate of violation of infected sheep 
Canada Grain Act, to be evidence); c. 194. la"·. to be e\;dence); § 4063 (State mine 
§ 87 (liquor offences; in prosecutions the pro- inspector's notice of dangerous condition of 
vincial analyst's certificate of analysis of mine. to be evidence of party's negligence): 
liquor. to be admissible): c. 44. § 21. par. 2 § 4442 (State laboratory; director's certificate 
(land-title registrar's certified abstract to be of analysis of food. to be evidence of "the 
• prima facie' proof of "the state of the title ") ; facts thel'flin stated "); 1898. U. S. II. Marks. 
Yukon: Conso!. Ord. 1914, e. 30. § 12 (Treas- 15 Ariz. 404, 52 Pac. 773 (to show money 
ury board's certificate under Dom. St. 1890. illegally retained by a postmaster. the de-
c. 31. § 14, admissible. on proof of signature). partmental statement of his accounts and an 

UNITED STAUS: Federal: Rev. St. 1878. order of the postmaster-general reciting his 
§ 884. Code § 1387 (" every certificate "executed false returns. receh-ed) : 
by the comptroller of currency" in pursuance ArkoLnsas: Dig. 1919. § 4123 (certified copy of 
of law, and sealed with his scal of office... balance due. by a public officer whose duty it ia 
admissible); § 890, Code § 1392 (in suits for to audit and keep account. admissible to prove 
balances due from postmasters. a certificate a balance of debt due to the State): § 4736 
of demand by the proper officer. stating certain (" official analyses" of fcrtmzer etc. samples 
details. admissible): 1892. U. S. v. Dumas, 149 shall be admissible on any issue as to "the 
U. S. 278. 285. 13 Sup. 874 (statement of a merits of such fertilizer"): St. 1919. Mar. 28. 
postmaster's account under statute, ad- No. 493 (death claims against insurance com-
mitted); St. 1909. Mar_ 4. c. 320. No. 349. panies for persons in military service; U. S. 
Code § 6261 (35 Stat. L. p. 1075), § 55 (register Adjutant-General's certificate of death of 
of copyright's certificate under seal. to be insured. to be • prima facie' evidence) : 
evidence of "tho facts stated therein" Ill! to Califomia: C. C. P. 1872.§ 1379 (certificate 
copyright); Code § 8071 (U. S. shipping of n foreign officer to take acknowledgment 
commiMioner's official ad under seal. admissible and oaths. reccivable to prove the identity of 

VOL. III. 34 529 



§ 1674 EXCEPTIONS TO THE HEARSAY RULE [C~p, Ltv 

(4) From the use of certificates under these statutes, distinguish certain 
other things superficially related, (a) An officer authorized to certify a copy 
cannot at common law certify merely the effect of the record; but sometimes 

a claimant for administration, conditionally) : 
§ 1798 (nOll-resident guardian's claim to ap
pointment, provable by a certificate that by 
the law of his re8idence-country~he is entitled 
to the estate's custody without judicial ap
pointment; the certificate to be under seal of 
clerk oC the court having jurisdiction. or of the 
highest court. attested by a minister. consul, 
or vice-consul of the United States resident 
there); Civ. C. 1872, § 2059 (certificate from 
ship's master or chief Burviving officer" that a 
seaman exerted himself to the utmost to save 
the ship, cargo, and stores" is evidence in 
action for wages); St. 1885, 43. Mar. 9 (State 
analyst's eertificate of analysis of food, drug, 
liquid, etc., duly submitted to him, to be 
'prima facie' "evidence of the properties 
of the articles alULlyzed by him "); St. 
1903, c. 225, § 11 (the certificate of the State 
University director of the agricultural ex
periment station, under University seal, of his 
analysis of a sample of commercial Certilizer. 
shall be 'prima facie' evidence, etc.) : St. 1907. 
p.230, Mar. n. § 13 (State laboratory direc
tor's certificate of anslysis of drug. to be evi
dence "of the facts therein stated ") ; St. 1911. 
p. 1248, May 1. § 5 (insecticide. etc.; like St. 
1903, c. 225, § 11); St. 1921, June 3, c. 7l!), 
p. 1235 (fruit and vegetable standardization; 
certificate oC quality and condition of fmit. 
etc .• by agent of State agriculture departml'nt 
to be evidence of "the truth of the statement 
therein contained ") ; 
Colorado: Compo L. 1921, § 2891 (report of 
appraisers as to the amount of damage by fire 
eet by a railroad, to be evidence of the amount) ; 
§ 5052 (certificate of sale by a trustee under a 
trust-deed of land, admissible); § 1014 (State 
chemist's .. certificate of analysis of foods, 
drugs, or water, duly signed." to be presump
tive evidence "of the facts therein stated ") ; 
§ 3038 (State dairy commissioner's reports of 
analysis and tests shall be 'prima facie' 
evidence of the .. properties. constituents. or 
condition of the articles analyzed"); St. 1921. 
C. 173 (marketing; State director's certificate 
of "the grade or other classification of any 
farm product," t.o be 'prima Cacie' evidence) ; 
Conneclkut: Gen. St. 1918, § 2465 (certificate 
of a director of the agrleultural experiment 
station. or of department of health laboratory 
admissible to show a deCect in milk); § 2826 
(State chemist's certificate of analysis of 
liquor presented. to him offiC'ialIy, admissible 
to show the facts stated) ; 
Delaware: Rev. St. 1915, § 3528 (State 
chemist's sworn certificate of analysis of a 
sample of imitation butter, admissible in n 
prosecution under this act); i 703 (Statl! 
chemist's sworn certificate of analysis of 

fertilizer sample, admissible); § 3525 (similar 
for meat sample) ; 
Florida: Rev. G. S. 1919, § 2725 (" TIll! 
certificate of any State officer under his seal of 
office as to any official fact occurring in the 
courBC of the official busineas of the office in 
which he presides shalI be ' prima facie' 
evidence of that fact "); § 2724 (commissioner 
of agriculture's certificate, under official seal, 
as to ownership of land by the State or by a 
school, seminary, or internal improvement 
fund, admissible); § 2737 (U. S. land-office 
receiver's receipt, to be evidence of title in the 
payee named); § 2043 (State chemist or 
assistant's certificate of analysis of sample of 
food or drug, verified by his affida~;t, to be 
e\;dence); § 2062 (similar, for commercial 
feeding stuffs); § 2405 (similar, for fertilizl~r) ; 
§ 2727 (official certificate of sanitary condition 
of premi~es, duly posted by owner, etc., ad
missible in defence in action for injuries); 
§ 4108 (State secretary's ecrtificate of foreign 
corporation's compliances with law, admissible); 
§ 4448 (similar for State treasurer's certificate 
of authority of fraternal benefit society); 
§ 5470 (liquor offences; certificate of State 
chemist or assistant, duly made under oath, 
admissible to prove analysis of sample); H114, 
Collins 11. Plant, 68 Fla. 337, 67 So. 80 (like 
the next case); 1919, Adams v. American 
Agricultural C. Co., 78 Fla. 362, 82 So. 850 
(State chemist's certificate of fertilizer analysis, 
admitted under Gen. St. 1906, § 1271); 1921, 
Fleischer v. Virginia-Carolina C. Co., 82 Fla. 
50, 89 So. 401 (similar; statutory requirements 
for procedure in making the analysis, con
sidered): 1895, Yellow River R. Co. v. Harris. 
35 Fla. 385, 17 So. 568 (certificates of the land
office receiver, admissible as evidence of title 
under certain conditions) ; 
Georgia: Rev. C. 1910. §§ 1773, 1783 (State 
agricultural commissioner'" .. official analysis 
of any Certilizer or chemical," admissible, by 
certified copy under department seal); § 1829 
(State oil inspector's analysis, .. sworn to 
by any witness competent to make such 
analysis," or State chemist's certificate of 
analysis, admissible); 1913. Arlington Oil & 
G. Co. 11. Swann, 13 Ga. App. 562. 79 S. E. 476 
(State chemist's certificate oC analysis of 
fertilizer, deposited under Ch'. Code. § 1773. 
admissible; analysis of the specific lot sold to 
the party is not necessary) ; 
Idaho: § 1681 (State chemist's sworn certifi
cate of analysis of food, drink, oil, etc., to be 
evidence "of the faet.~ therein certified ") ; 
lllinoi3: St. 1909, p. 145, June 4, § 2 (valida
tion of dceds executed outside of the State with
out a seal; certificate of Secretary of State ar 
court of record or judge thereof, under seal, of 
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by statute he is authorized to do so; these statutes, which are sometimes 
• 

impossible to be discriminated from those of the above class, are later dealt 
with (post, § 1678). (b) When a certificate is authorized, the question may 

• the "country or othcr pillce," where executed, f,rinted with the session-laws); ; 100 (amount 
89 to local law or usage dispensing with seal, 01 an extradition Icc, provable by certificate 
admiB8iblc) ; 01 the proper officer in the other State); 
Indiana: Burns' Ann. St. 1914, § 477 (Stllte § 2629 (!Jublication of a village ordinance, 
secretary's certificate under State aeal as to provable by the clerk's certificate); . ~ 3003 
time of deposit of act of tbe General Assembly, (SlIme for a city ordillllnce); U 3160, 3891 
admissible); § 6993 (commissioners' certifieate (municipal or rounty treasurer's certificate of 
of a recount of ballots, admissible to prove the the IImount of compensation in the treasury 
facts recited); § 9211 (Secretary of State's for land or improvement condemnation, 
certificate of tbe date of rcceipt of laws in coun- admissible); § 3467 (municipal clerk's ccrtifi-
ties, admissible); § 4545 (county recorder's cntc of a firemnn'e service, admiMible); 
certificate of the filing of a road-corporation'~ § ab97 (notice of register of electors, provable 
articles, admissible in an action for or ngainst by certified copy by the county clerk); § 4044 
the mtter); § 4629 (Secretary of State's cer- (collector's ccrtificnte of tax, valuation, etc., 
tmcate of an increase uf an insurance- admissible); § 4098 (all tax records, ccrtifi-
company's capital stock, admissible) ; cates. etc., to be 'prima facie' evidence of 
Karnllull Gen. St. H1l5, § 4099 (animal feed- facts stntr.d); § 4264 (auditor general's cer-
stuffs; State director of experiment's "('crti- tilicatc of tax due from a corporation, etc., 
lied statement of the re8ults of the analysis," admis~ible); § 4362 (court's certificate of 
admiB!lible) jib. § 48M (similar for fcrtiliz('rs) ; procel'dings to layout county road, admissible) ; 
§ 9921 (Stato experiment station chemist's loIinTlc~ota: Gen. St. 1913, § 5470 (surveyor-
certificate of analysis, under oath, of dairy pro- general's certificate of a recorded log-mark, 
duct, admissible in prosecutions) ; to be evidence of ownership); § 3838 (certifi-
Kentucky: Stats. 1915, § 16al (auditor's cate of a licensed physician as to \"iolation of 
certificate of returns of delinquent taxI'S, sale, duty tu furnish s<~ats to female employees, 
ete., admissible); Gen. Stats. 1899, e. 81, § 17. admissible); § 3710 (commercial food stuff; 
Stats. 1903, § 3760 (official ('ertificates in gen- sworn certificate of analysi8 of official chemict 
eral; quoted ante, § 1352, n. 11) ; of State dlliry and food department, to be 
Loui.l!iana: Rev. Ci\,. C. 1920, § 6 (publica- 'prima facie' evidence); § a742 (similar, for 
tion of a law, provable by the Secretary of food, etc., in misbranding offl'nccs); § 3767 
State's certificnte under official seal, "deli\'- (seed8; certificate of analysis by State agri-
ered from" his register) ; cultural experiment station. io be presump-
Maine: Rev. St. 1916. c. 2, § 51 (clerk of tive e\"idencc); 
court's attested list or certificate, under court loIi.m:118i1Jpi.· Code 1906, § 1965, Hem. § 1625 
eeal, shall be "legal but not conclusive e\"i· (certificate by the clerk of a county board of 
dence of the appointment and qualification" ~lIpen"isors of the default of any clerk or 
of justice of tbe peace. trial justice, and notary dbtrict attorney in transmitting a list of exe-
public) ; c. 30, § 43 (municipal officer's cutions or statement of sheriff's returns, ad-
certificate of inspection, when posted. to be missiblc); Code §§ 4423, 4429, Hem. §§ 7103. 
evidence of compliance with firc pr('cautions) ; 7104 (certain official certificates to be evidence 
c. 36, § 20 (certificate of analysie of fertilizer, of delinquencies in road-labor); St. 1912, 
food. drug, ete., by director of the Maine c. 139, p. 140. Mar. 16, § 9 (in prosecutions for 
Agricultural Experiment Station, to be e\"i- offences concerning commercial Ceeds, the State 
dent'e "of the facts therein ~tated ") ; chemist's certificate of analysis to 00 evideace 
Maryland: Ann. Code 1914, Art. 19, § 22 of "the facts therein certified"); St. 1912. 
(comptroller's certificate of IIccount of an c. 138, p. la3, Mar. 16, § 16 (on trial of "any 
officer colhicting State moneys, admissiblll in issue involving the merits of any fertilizrr. 
an action against officer); Art. 32. § 7 (regis- cottonseed meal, or fertilizing material." thn 
iration book of State board of dental exam- State chemist'll "official analy.;is" of samples. 
iners, provable by transcript of custodian under under seal, to be evidence .. in any reports 
board seal); . [sic? Courts) of this State"); St" 1910, c. 132. 
Maaaru:htUletta: Gen. L. 1920. c. 138, §§ 54. 56 § 8 (similar, forfoods and drugs; here, a. sworn 
(department of healt,h's cert'ificate of analysis certifieate) ; 
of liquflr 'seized, admissible) j c. 112, § 45 Missouri: Rev. St. 1919, §§ 7797. 7855, 8139, 
(board of dentistry-registral,ion's certificate, to 814S, 8301, 8305, 832a, 8333, 8a69, 8483, 
be evidence of the right to !~ractise dentistry) ; 8501, 8.')07, 8705, 8708, 8758, 8761 (certain 
lIlic1!illan: Compo L. 1915, , 11776 (certificate tax-bills made evidence of the amounts duc, 
of appointment of an eXCclutor, etc., admissi- ete.); § 8734 (Stnte secretary's certificate of 
ble); § 62 (dates of n legislative session, prov- organization of corporation, admi~sible); 
able by certificate of the Secretary of State § 10146 (same for''lIlanll~aciuring and bl:.lsincsl! 
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arise how far the detailed steps of official action need to be set out in it, or can 
be supplied by implication without other evidence, ' for example, whether 
with a tax-collector's certificate of sale it is necessary also to evidence the 

, 

corporations); § 11867 (State bank rornmis- § 4696 (analysis of the unlawful ingledients of a 
sioner's certificate of organization of SQ\ings fertilizer, published in the Bulletin of the de-
bank, etc" admiB5ible) ; § 11993 (dairy produd; partment, to be evidence in an action to recover 
Sl\'om certificate of analysis by chemist of thefprice); § 4697 (State chemist's certificate 
State food and drug department, admissible) ; of analysis of ftJrtilizer, under seal of depBl"t-
Montana: Rev. C. 1921, § 2595 (State agri- ment of agriculture, admissible); § 474~ 
cultural collcge chemist's report, to be c\'i- (official analyst's sworn certificate of analysis 01 
donee of impurity of drug or food) ; feeding stuff, admissible); § 4748 (similar, for 
.\'erada: Rev. L. 1912, § 2816 (Secretary of stock and poultry tonics); § 4756 (similar, for 
State's certificate, und,'r State senl, of the fail- foods nnd drugs); § 4788 (similar, for c1aB5ifi-
ure of locnl officials to make due return of cation of fal'UI products); § 4827 (similar, lor 
election, admis..ible); § 4163 (State comp- seeds; but on accused's motion, analyst may 
troller's account, admissible in an action to be called for cross-examination) ; 1880, 
recover a debt due to the State) ; Palmer 11. Love, 82 N. C. 478 (legislative scale 
New lIampshire: Pub. St. e. 164, § 3 (Sccrc- of Conlederate money-values; St. 1865-66, 
tary of State's certificate of bank'", failure to c.39, § I, applied); 1921, American FertiJizing 
make returns, admissible) ; Co. v. Thomas, 181 N. C. 274, 106 S. E. 835 
NelD Jeraey: St. 1911, c. 201, p. 414, § 33 (de- (St. 1917, c. 143, cited); 
partment of weights and measures; State, North Dakota: Compo L.1913, § 513 (certificate 
county, or municipal superintendent's certifi- of the Bccretary of the State board of dental 
cate or corre~tness of weight or measure, ad- examiners under the board seal, that a person 
missible) ; is or is not a registered dentist, admiseiblc); 
.Vew York: C. P. A. 1920, § 367 (official Compo L. lI1l3, § 2895 (State chemist's 
certificate or affidavit, required to be made and certificate of analysis of a commercial fertilizer, 
filed, admissible to prove facts therein alleged) ; to be evidence of "the facts therein stated ") ; 
C. P. A. § 356 (official scaler's certificate 01 § 2906 (State botanist's certificate of analYl!is 
correctness of a surveyor's measure, ud- of seed sample, to be evidence 01 "the facta 
missible); C. Cr. P. 1881, § 514 a (certificate therein stated "); § 2930 (State chemist's 
under seal of a prison warden, etc., admissible certificate of analysis of formaldehyde, to be 
on a trial for a subsequent offence, to prove c\idence of "the facts thereinstated"); §2936 
the imprisonment and discharge); Cons. L. (similar for Paris green); § 2950 (similar for 
WOO, Gen. Bus. § 273 (transportation super- "any drug, drug prodUcts, or medicine"); 
intendent's certificate of appointment of a § 7430 (service of procC8S by mail, "the return 
milk-can agent, .. dmissible); Executive § 102 registry receipt of the post office department 
(county clerk's certificate under seal of a shall be 'prima facie' proof 01 its mailing and 
notary's appointment and the genuineness of 01 its receipt by the defendant to whom it WIIS 

his certificate, ndmissible); Prison § 244 mailed "); § 10201 (illegal use of imitation 
(prison official's certificate of sentence- butter; sworn certificate of the State chemist of 
commutation, admissibl'1 in a prosecution for a analysis of sample, admissible) ; 
subsequent felony); Legislative § 41 (Govern- Ohio: Gen. Code Ann. 1921 (certificate under 
or's or Secretary of State's ilertificate, ad- seal of the insurance superintendent, made in 
missible to prove the time of a bill's becoming pursuance of law, admissible); § 677-6 (certifi-
law) ; Town § 94 (towlI-meeting clerk's cate etc. by State inspector of building and 
certificate of election of a justice of peace, loan associations, under seal of office, or copies 
admissible); Tax § 128 (State treasurer's and authenticated under seal of office, 'admissible); 
('omptroller's ('ertificate a8 to tax-redemptions, § 4231 (city clerk's certifillate of publicatiQn 
admissible); Drainage § 40 (drainage-corn- of ordinance, admissible) ; 
missioner's ('crtificate of an assessment-sale, Oregon: Laws 1920, § 7407 warden's 
admissible); Railroad Title § 16 (railroad certificate of issuance or of 8 
corporation's certificate of abandonment of a license, admissible); § 8670 ' 01 
right of way, admissible); Insurnnce § 4 analysis of .. any food product," State dairy 
(State insurance commissioner's certificate and lood commissioner or his deputy, admissi-
lawfully issued. to be admissible) ; ble); 1919, Kuntz D. Emerson Hardwood Co., 
.Vorth Carolina: Con. St. 1919, § 964 (State 93 Or. 565, 184 Pac. 253 (labor commissioner's 
secretary's certificate of appointment or certificate of existence 01 reasonable safeguards 
removal of ('ommissioner of deeds, admissible) ; in lac tories, admissible under Lord's Or. Laws 
§ 2286 (appointment of guardian forlunatic, ete.; § 5046, and St. 1907, p. 302; Harris, J., diss. in 
~ertificate of I'Uperintendent of any govern- part) ; 
ment hospital that the party there confined is Penmylrxznia: St. 1837, Mar. 31, Dig. 1920, 
i::sane, sworn to and certified, admissible); § 10352, Evidenee (~rtified translation by 
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advertisement of notice; this involves usually either the presumption of regu
larity of official doings (post, § 2534) or the rule of completeness (post, § 2108). 

(c) Courts are bound, in recognizing the existence of foreign States or 
. 

U. B. consul of an extract of certain foreign for analysis of agricultural lime) ; § 1150 (seed: 
burial registers. receivable); St. 1869, Feb. depaxtment of agriculture's IIworn chemical 
18, Dig. § 12502, Interpreters (certified trans- analysis, admissible; but on motion the 
lations, by an official interpreter in Phila- analyst may be railed for croS!l-examination) ; 
delphia, of any paper in a foreign language. § 1178 (food; State analyst's sworn certificate, 
attached to the original, receivable) ; St. 1911, to be admissible); § 4621 (illegal transactions 
June I, § 4, Dig. § 21604, Weights (official in ardent spirits; like ib. § 1150); St. 1918, 
weigh-master's certificate of coal mcallurement, Mar. 19, c. 3SS, § 3031 (cl'rtificate of analysis 
to be e,idence of the facts certified) ; of intoxicating liquor, by chemist employed 
South Carolina: Ch·. C. 1922, § 3553 (commer- by State agriculture commissioner, admissible, 
cial fertilizers; sworn certificate of the chemist but on motion the chemist may be called to the 
of the Clemson Agrir.ultural College of South stund); 1916, Bracey v. Com., 119 Va. 867, 
Carolina of analysis of thc various brands, 89 S. E. 144 (St. 1908, p. 28G, § 24, making ad-
to be evidence of .. the value lind l'Oosistency missible the State chemist's certificate of 
shown by the said analysis "); Crim. L. 1922, analysis of a beverage, applied) ; 
§ 315 (food offences; "the sworn certificate lVashinoton: R. & B. Code 1909, § 5947 (certi-
or a certified official report" of the chemist of ficate of the superintendent of a State insane-
the Department of Agriculture, etc., analyzing hOf,pital, to be evidence of employment therein 
a suspected sample, to be admissible); § 857 as cxempting from jury-duty, etc.); § 6027 
(foodstuff offences; certificate of .. the analyst (hop inspector's certificate of the ~grade or 
or other officer, making the analysis or examin- quality of hops, admissible); 1896,\National 
ation," admissible when sworn to): Bank 11. Galland, 14 Wash. 502, 45 Pac. 35 
SOldh Dakota: Rev. C. 1919, § 10391 (city (certificate of the comptroller of tho currency, 
public weigher and measurer's certificate of admitted to show thc organization of a national 
weight, to be • prima facie' evidence) ; hlink) ; 
Tenne"see: Shannon's Code 1916, § 1045 West Viroinia: Code 1914, c. 130, § 5 (audi-
(comptroller's" statement" of the amount due tor's certificate of 0. return or sale of delinquent 
from a delinquent tax-collector, admissible); land, or of payment or not of talres thereon, or 
§ 325 a 73 (State ngricultural director's certifi- of non-entry for taxes, admissible if filed before-
cate of analysis of commercial fertilizer. etc., hand and 20 days' notice given before the first 
under commissioner's seal, admissible); day of the term); § 5 a (same for a county 
Tezas: Rev. Ch-. St. 1911, § 3708 (comptrol- court clerk's certificate of the last two matters. 
ler's certificate, from the rolls in his office, and of the amount of taxes due); § 7 (same for 
of Bliscssment or payment of taxes, admissible) ; a Virginia auditor's certificate, with 40 days' 
St. 1911, p. 218, § 5 (State chemist's certificate notice) ; 
under seal of analysis of commcrcial fertilizer, Wisconsin: Stats. 1919, § 4152 (lists of land 
admissible" as if it were his deposition "); certified by a U. S. officer as conveyed to the 
Utah: Compo L. 1917, § 5il9 (State auditor's State, admissible); § 4164 (substantially like 
due account, to be evidence of default of money N. Y. C. P. A. § 367); § 4766 (justice's certifi-
to the State); § 1960 (food adulteration; State cate of conviction, admiS!lible); § 2276 a 
chf.'mist's certificate of" any analysis or cxamin- (county judge's certificate of heirs. etc., of a 
ation of any article" mentioned, to be e\idence person deceased, when recorded with the regis-
of the" facts set forth in such certificate ") ; ter of deeds, admissible); § 959 (38) (city 
Vermont: Gen. L. 1917, § 790 (certificate by derk's certificate, under city seal, of a special 
assessor's clerk as to publication of Ilssessment nssessment lien, admissible); § 2070 a (county 
list in newspnpers, admissible); § 5909 (test of judge's certificate of death of 0. life tenant, etc .. 
milk by the agricultural experiment station, admissible in certain cases); § 1735 (State 
admissible);§ 6290 (foods and drugs; certificate lumber inspector's certified scale bill to he 
of analysis by chemist of State board of health. .. presumptive evidence of . . . the correct-
admissible) ; ness of such scalemcnt," except in favor of 
Viroinia: Code 1919, §§ 6197-8 (certificate of the inspector); § 4152 a (trespnS!l on public 
the auditor of public accounts as to tax-sales, lands; State secretary: certificate of State's 
etc., and of the auditor of West Virginia on interest in specified tract, admissible); § 14.37 
similar matters, receivable, conditionally in (certificate of an account by State boards. etc., 
certain cases of 20 or 40 days' notice to the op- to be evidence of its conectness) ; 
ponent); § 3580 (county-clerk's certificate of a WlItmlino: Compo St. 1920, § 3765 (State 
recorded log-brand or mark, to be evidence of chemist's certificate of analysis of commercial 
it); §1119 (State chemist's analysis of fertilizer feeding stuffs, admissible in prosecutions); 
sample. admissible on trial of .. anything invoh'- § 3833 (similar, for official analyst's certificate 
ing the merits" of the fertilizer); § 1136 (SAme. of analysis of seed). 
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sovereigns, by the action of the Executive (post, § 2574); recognition by 
the Executive is sometimes to be ascertained by a "certificate" furnished by 
the Executive; but this is not an evidential use of the certificate, for the act 
of furnishing it is itself an act of recognition.s So, too, the use of a certificate 
of foreign law 9 seems to be an instance of the judge's informing himself, 
under the doctrine of judicial notice (post, § 25(9), rather than of the present 
principle. 

(d) Sometimes the statute makes the certificate conclllsire,· this invoh'es 
another principle (post, §§ 134i, 1:352). 

(5) There may also be noted here a restricted class of quasi-offwial certifi
cates by prirate persons. Where a statute creates a duty or all authority for 
a private persoll to give a certificate, it may be argued that this authority is 
in its nature official, at least for the purpose of making such a certificate 
admissible. The principle has already been examined (ante, § IG3:3a) ;-and 
one instance of its application . certificates of marriage by ministers
has been considered (ante, § lli45). At common law such an authority has 
occasionally been deemed sufficient; 10 and by se\'eral statutes, baserl on 
convenience in proving certain formal and not disputable matters, such cer
tificates by private persons have been expressly declared admissible.ll 

I 1830, U. S. 17. Benner, 1 Bllldw. 234, 237 
(certificate of a Secretary of Stute that a pcrson 
is a foreign minister or a member of the diplo
matic staff" is ' per Be' an authorization and 
reception of him "). 

I 1806, Picton's Trial, :10 How. St. Tr. Sill 
(certificate of thl: Chief Justice of Trinidad as 
to the law there prevailing, offered and appar
ently received); 18:32, Dormoy's Goods, a 
Hagg. 767 (probate law of St. Martin's Frcnrh 
Island; the ambassador's certificate, or semble 
the consul-general's, sufficient); 1862, Klinge
mann's GoodH, 3 Sw. &: Tr. 18 (certificate of tho 
minister of the King of Hanove!', to probute 
law, admitted); 1884, Prince Oldenburg's 
Goods, L. R. 9 P. D. 234 (Rus.~ian amhlls~n
dor's ccrtificutc, admitted, to show the prollllte 
law of Russia for the royal family); 1859. i'lt. 
22 &: 23 Vict. c. 63 (provisions for obtaining 
from a Court in HOme other part of the British 
Dominions, hn\'ing n different law. a judirial 
certificate of the law there obtaining); 1861. 
St. 24 Vict. c. 11 (similar, for the law of foreign 
countries with whom a convention may have 
been made); the latter statute hIlS remained 
futile, because no such convention hIlS yet been 
made: 1902, Phipson, Evidence, 3d ed., 3-t2. 

10 1827, Dole 17. Allen, 4 Green!. Me. 527 
(certificate of membership in the Quaker sect, 
authorized by statute, admitted, IlS showing 
member~hlp to procure immunity from militia 
service). 

The following case seems to belong here: 
1859. Stearns 17. Doe, 12 Gray Maas. 482, 486 
(residence-port of owner of a v('ssel; a Federal 
atatute requires it painted on the vessel's 

stern; this painted name of a port held admis
sible, as made presumably in complialll~e with 
the law). 

U With the following compare the citations 
P03t, § 168.3 (certified copies by hank-offi~ers. 
etc.), § 1710 (affidavits), §§ 1698, li02 (scien
tific and commercial reports), and § 2484 (ex
perts summoned by the judge). 

CASADA: .4Ua. Rules of Court 1914, R. 534 
(like Onto Rule 26S); Br. C. Rules of Court 
1912, R. 781 (judge in chambers; like Onto R. 
268); },fan. Rule:! of Court 1912, R. 165 (like 
Onto Rule 2(8); N. Br. Rules of Court, 1919, 
Ord. 55, R. 19 (like Onto Rule 268); R. 165 
(in equity, like Onto Rule 268); Consol. St. 
1916, C. 83, Ord. 50, R. 29 (judge in chumbers; 
like NI:WI. Onto Rule 268); N. Se. Rilles of 
Court 1919, Ord. 55, Rule 12 (like Onto Rule 
26s); Rev. St. 1900, c. 44, § 10 (medical 
practitioner's certificate of insanity for ad
mis.'!ion of patient to Government hospital is 
receivable): N. W. Terr. Consol. Ord. 189a, 
C. 21, § 490 (like Onto Rules 2(8); Onto Rules of 
Court 1913, No. 268 ("'fhe Court may obtain 
the assistance of accountants, merchnnts, en
gineers, nctuaries, or scientific persons in such 
way as it thinks fit, the better to enable it to de
t('lDuno any matter in evidence in any CSII9C 

or proceeding, and may act on the certificnte 
of such persons "); 1892, Wright P. Collier, 19 
Onto App. 298 (Court Rules, § 94, held not to 
justify tho implicit acceptance of a certain 
murine expert's opinion IlS the basis'of decision) ; 
Yukon: Consa!. Ord. 1914, c. 48, Rule 515 
(similar to Onto Rule 268). 

UNITED STATES: Cal. Civ. C. 1872, § 2059 
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§ lfj75. Notals'a Certiflcate of Protest. A notary is a public officer, who 
takes an oath of office and (usually) is required to give an official bond. It 
follows that his statement made under some specific official duty is admissible 
in evidence without calliug him; and his is the sole instance, universally 
accepted at common law, in which a duty to furnish a certificate is regarded 
as sufficiently implied from the nature of his office without the aid of an 
express warrant: I 

1843, ABINGER, L. C. B., in Brat',. \'. Preece, II ~l. & W. 7i3, ii5: "A notary is a public 
officer, and is sworn to do his duty as a nutary .... [It is not necessary to call him, forI 
it is like any other case of a public officer who does anything in the COl!r:lC of imsiness." 

1861, DIXON, C. J., in Adam.y \'. Wright, 1·1 Wis. 413: "The notary's offieial oath is 
substituted for the ordinary judicial oath taken ill the presence of the Court and jury." 

And yet the limitations applied in practice were plainly inconsistent with 
this theory. At cvmmon law it was generall~' agreed that the notary's protest 
was admissible to evidence only the dishonor (i. e. presentment, demand, and 
refusal to accept or to pay) of a foreign bill of exchange; it was therefore not 
reeeivable for an inland bill,2 nor for any note,3 nor for the fad of notiee ~ 
or any other facts except the dishonor. Thc last two limitations could be 
explained by dedaring that such faets were not within the seope of his duty 
(although this was a forced distinction); but the first was dearl~' inconsistent 
with the theory of official dut~·, for a domestic notary was equnlly an officer 
with the foreign notary, and any reeognition of the office wOlllrl naturally dis
criminate, if at all, against the latter.5 .~ccording)~·, it wns attempted by SOlllC 

(certificate of the master or chief sur .... iving the case W1l5. at least originally. a gcnuine one 
officer of B ~'reckcd ship thnt B seaman claiming of lin implk'<i duty to give a certificate. 
wngl'S exerted himself to the utmost to SlLve the • HH5. Chesmer ~. Noyes. 4 Call1p. 129 
ship, etc., admissible); Conn. Gen. St. 1918. (nor cven of a foreign bill prescnted in Eng-
§ 5;30 (certificate filed \\ith State secrctary by land); 1824, Robinson r. Johnson. 1 Mo. 434 ; 
uny corporation punlUnnt to law. to he 'prima 1829. Townsley ~. Simrell. 2 Pet. 1iO. 179; 
facie' evidence, when proved by Stnte .!'Ccre- 1844, White ~. EnKlehnrd. 10 Miss. as (" The 
tary's certified copy under tlI'!al); Haw. Rev. only competent e\idencc would have been his 
L. 1915, § 1945 (highway nssc~ment8: cer- deposition taken according to law, or n . viva-
tificate of service of notice "by the person ""ocO)' examination ill open court "). Ench of 
making the same." admis.<ible); Ind. Bums' the United States was here as to another a 
Ann. St. 19B. § 44S5 (rc('orded certificate of foreign State: 18:2'J. Townsley 1'. Simrell. :2 P .. t. 
{·leetion of ecrtain church officers. admissiblc) ; liO. 180: Buckner 1'. Finlay, 2 Pct. 586. 
§ 4980 (same for election in lodges. societies. 3 1823, Nicholls~. Webb. 8 Whe'·.t. 326. 331 
(·\e.): Me. Rev. St. 1916. c. 51, § 24 (clerk of (Story, J.: "If he had been alive at the trial. 
('orporation's recorded certificate of his ap- there is no question that the protest could not 
pointment. admissible in proving senice of have been given in e\·idence. except with his 
process): N. Dak. Compo L. 1913, § 61i2 (like deposition or personal examination to support 
Cal. Civ. C. § 2059). it "): 1819, Welsh 1'. Barrett. 15 Ma.'35. 380. 

The ordinary corporative "certificate of 384; 1855, Layman 11. Brown. 1 Disney, 75.i6. 
organization" docs not belong here; it is a 4 1850. Rives 1'. Parmle~·. 18 Ala. 256, 259; 
constitutive. not an evidential document. 1854. Schneider 11. Cochrane, 9 La. An. 235: 

§ 1675. 1 It is true that the notary now orten 1842. Bank of Rochester V. Gray. 2 Hill N. Y. 
or llSually keeps a register of protest and .o\'(·s 227. 
only a certified copy of this. 80 that the duty to ' The truth seems to be that the common-
keep a register might be implied. under § 1639, law Courts merely gave recognition to intcr-
ante: but this was not the ori.onal practice as national commercial usage as far as they were 
to protests: the notary gave an indhidual forced to, the notary not being a native common
certificate, not a copy of his entry, and thus law officer. For his history. I!CC the citations 
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judges to explain the law by another theory, namely, that the notary's certifi
cate of protest was not received as an official statement, but as the statement 
of a private person whose certificates were by commercial usage deemed trus
worthy, and that hence, when the maker was not available for testimony on 
the stand, and then only, i. e. when he was deceased 6 or resided out of the 
jurisdiction, his certificate or entry could be received, on the analogy of 
the Exception for Regular Entries (ante, § 1521): 

1823, STORY, J., in Nicholls v. Webb, 8 Wheat. 326, 333, and 1829, TOW7UJley v. Sumrall, 
2 Pet. 170, 179: "Upon what foundation does this doctrine rest, but upon the usage of 
merchants and the universal convenience of mankind? There is not even the plea of 
absolute necessity to justify its introduction, since it is equally evident'C, whether the 
notary be living or dead. The law, indeed, places a confidenee in public officers, but it 
is here extended to foreign officerd acting as the agents and instruments of private parties . 
. . . 'Vhere parties reside in the same kingdom or country, there is not the same necessity 
for giving verity and credit to the notarial protest; the parties may produce the v.itnesses 
upon the stand, or compel them to give their depositions." 

1854, SIL\W, C. J., in Porter v . • ludson, 1 Gray 175, 1i6: "[A deceased notary's protest 
of a promissory note is admissible], not because the protest of a promissory note is neces
sary and strictly an official act, . • • [but] because it is in the usual course of their duty 
and business to keep such memoranda." 

The traces of this theory are still found in the statutes of some of the older 
States. 7 It successfully explained why a foreign but not a domestic protest 
was receivable; but it was in its own turn inconsistent in not applying· the 
doctrine to protests of notes and to the fact of notice, for the common usage 
and duty of notaries was notoriously both to protest notes and to certify the 
fact of notice.s This inconsistency was perceived by a few Courts; and it 
seems to have been as a logical development of the theory of usage and regular 
entries that by those Courts the protest was admitted, as under common-law 
doctrine, both for notes 9 and for the fact of notice.10 

Nevertheless, the theory of official duty, with its inconsistent and unprac
tical limitations, prevailed almost universally. The situation stood in need 
of statutory reform, both to abolish the untenable limitations and to specify 
the particulars of the scope of the duty. Accordingly, in almost every juris
diction, statutes have abolished the three chief restrictions above named, 
Ilnd have in some instances specifically added other facts such as the 

post, § 1676, ante, § 1650. In Louisiana, undor 
the civil law, they naturally ignored tho 
limitation as to foreign protests; 1827, Allain 
v. Whitaker, 5 Mart. N. s. 511, 513. 

I 1854, Porter v. Judson, 1 Gray 175, 176 
(promissory note). 

7 For example, New Jersey, New York, and 
South Carolina. 

s 1855, Storer, J., in Layman 11. Brown, 1 
Disney 75, 76 (" Although the practice pre
vailed in alI the commercial cities of the Union 
to employ a notary to prescnt dishonored notes, 
and to notify the indorsers if payment should 
be refused, it was never decreed that the 

practice changed the general rule of law"); 
1838, Cowen, J., in Halliday 11. McDollglllI, 20 
Wend. 81, 85 (states it as the notary's practice 
to give and certify the notice). 

t 1895, Nelson II. Bank, 16 C. C. A. 425, 
69 Fed. 798 (Minnesota statute applied to 
admit the certificate of protest of a note: the 
AAme result approved as a common·law rule); 
1904, Ewen II. Wilbor, 208 m. 492, 70 N. E. 575 
(inland promisaory note); 1844, Williams II. 

Putnam, 14 N. H. 540 ("There can be no 
sound reason given Cor establishing or pre
serving a distribution between them "). 

10 1841, Fitler 11. Morris, 6 Whart. 406, 415. 
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mode of notice and the residence of the parties - to those provable by the 
certificate.ll 

U Of the rulings interpreting these statutes the protest and the facts therein recorded." 
only a few are here given. since so much of BUb- is evidence like .. the original proteet ") ; 
stantive law is incidentally involved. § 1422 (notary's protest; similar to Cal. Pol. 

CANADA: AUa. St. 1910, 2d sess .• Evidenco C. § 795); Grorgia: Rev. C. 1910. § 5822 
Act, c. 3. U 38, 39; Man. Rev. St. 1913, c. 65, (notarial acts required by law as to bills and 
§§ 29-31; N. Sc. Rev. St. 1900, c. 163, U 28, notes, provable by notary's certificate under 
29; Onto Rev. St. 1914, C. 76, §§ 34, 35; seal); 1847. Walker v. Bank, 3 Ga. 486, 493 
P. E. 1. St. 1889, §§ 35-37; Scuk. Rev. St. (the statute impliedly makes the certificate 
1920, c. 44, Evidence Act, §§ 22-24; Yukon: evidence of notice also); Hawaii: Rev. L. 
Consolo Ord. 1914, C. 30, §§ 28, 29. 1915, §§ 3127, 3129; Idaho: Compo St. 1919, 

UNITED STATES: Federal: Code 1919, § 212 (notary's protest of a bill or note, admis-
§ 3816 (Alaska; notary's protest of bill of sible to provc dishonor, servicc and mode of 
exchange or promissory note, to be • prima notice, and parties' reputed residence and 
facie' evidence); Alabama: Code 1907, post-office); lllinoM: Rev. St. 1874, C. 99, 
§ 5171 (a certificate evidences presentment, § 14 (notary's record of notice of protest and 
demand, protest, service of notice, mode of time and manner of service, admissible); 
notice, and reputed place of residence and post- Indiana: Burns' Ann. St. 1914, § 476 (certifi-
office of the person notified, for .. any instru- eate under seal of a notary in the U. S., ad-
ment governed by the commercial law"); missible to prove the facts stated); § 9538 
1834, O'Connell 11. Walker, 1 Port. 263 (not (notary's certificate under scal, admissible to 
e\;dence of the fact of agency of the person prove the facts which he is authorized to 
notified); 1840, Castles 11. McMath, 1 Ala. certify); Iowa: Code 1897, § 4624, Compo 
326, 328 (same); 1851, Phillips V. Poindexter. Code, § 7331 (notary's protest admissible to 
18 Ala. 579, 582 (protest is e\;dence of the prove dishonor and notice of bill or note); 
agency of the person of whom demand is made 1859, Sather V. Rogers, 10 Ia. 231 (certificate 
as against the acceptor, where the bill is for- must expressly state the fact of notice); 1860, 
eign); 1877, Bradley v. Bank, 60 Ala. 252, 259 Thorp V. Craig. lOla. 461, 465 (same); 1860, 
(Louisiana notary's certificate of presentment, Bradshaw 1). Hedge, lOla. 402, 405, semble 
non-payment, and notice, received; the statute (not evidcnce of residence or address); 1868, 
applies equally to foreign notaries); 1890, State 1). Reidel, 26 la. 430, 436 (not receivable 
Gorce V. Wadsworth, 91 Ala. 416, 8 So. 712 in a criminal case to show lack of funds nt a 
(same; Texas notary's certificate of acknowl- bank drawn on; see anle, § 1398); Kentucky: 
edgment of a power of attorney received); Stats. 1915, §§ 479, 3725, 3726 (protest to be 
§ 3992 (record of officer protesting a note or evidence of dishonor and notice, for all bills 
bill, is evidence of .. the facts therein stated" and notes; effect to be given to protests of no-
touching dishonor and notice, .. when verified turirs in other States, on certain conditions) ; 
by the oath of the officer," aDd a copy is LOIlMiana: R. S. 1870, § 326 (notary's certi-
evidence); Alaska: Compo L. 1913, § 384 fied copy of protest of facts of demand and no-
(like Cal. Pol. C. § 795); Arizona: Rev. St. tice for bills, notes, and orders for payment of 
1913, Civ. C. § 1740 ("all declarations and money, admissible); § 325 (notaries' and 
protests made and acknowledgments taken by parish recorders' record of protests and 
notaries pUblic," admissible); § 139 (notary's notices; the record attested by two witnesses 
protest, under his hand and official seal, of bill to be "legal proof of the notices ") ; ,Maine: 
or note, stating presentment, ete., to bo Rev. St. 1916, C. 40, § 28 (notary's certificate 
'prima facie' e\;dence of .. the facts contained under official seal of protest of .. foreign or in-
therein "); § 140 (notary's certificate, under land bill of exchange or promissory note or 
his hand and official scal, of .. official acts donc order," admissible to show .. all facts therein 
by him lIS such notary," to be presumptive contained"); Maryland: Ann. Code 1914. 
evidence of the facts); Arka7Ulas: Dig. 1919, Art. 13, § 6 (notary's protest of any bill 01' 

§ 4125 (notary public's protest under official note, admissible to show non-acceptance, non-
seal, admissible to provc the facts stated); payment, presentment, and time and manner of 
§ 4126 (his like certificate of notice of protest, notice); 1843, Whiteford 11. Burckmyer, 1 
admissible); California: Pol. C. 1872, § 795 Gill 127, 149 (at common law, it was evidence 
(notary's protest of a bill or note, stating pre- of presentment and of protest; hy St. 1837. 
sentment, dishonor, service and mode of. notice, C. 253, additionally, of notice sent or delivered; 
and reputed residence of parties and nearest the whole to apply to inland and foreign bills) ; 
post-office, admissible); Connecticut: Gen. St. Michigan: Compo L. 1915, § 2497 (notary's 
1918, § 5732 (protests of notes and inland bills, certificate under offici&! seal of "official acts 
protested without the State, admissible to done by him," admissible, but not to prove 
prove the facts stated); Columbia (Dist.): notice of non-acceptance or non-psyment, 
Code 1919, § 570 (notary's certificate under if denied by affidavit); 1898, Union N. B. 
seal of office, .. drawn from his record, atating V. Milling Co., 117 Mich. 535, 76 N. W. 1 
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Certain other principles concerning notarial certificates are to be discrimi
nated. (1) A notary's certificate may evidence the execution of a deed or the 

(statute applied); 1901, Sexton v. Perrigo, 126 protest for wshonor and of notice, for" any bill 
Mich. 542, 85 N. W. 1096 (under C. L. § 2635, of exchange, promissory note, or other written 
a notary's certificate of protest was held not instrument," and of time and manner of sen'-
admissihle after his death, where the fact of ioe, and of all addressees' names, also of the 
notice is denied by affidavit); MinnC8ola: description and amount of the instrument 
Gen. St. 1913, §§ 5718, 5719 (record or instru- admissible); New York: C. P. A. 1920, § 368 
ment of prott-5t of a notary of this State or a (notary's certificate under seal, of presentment, 
U. S. State or Territory, for a hill or note, ad- protest, or service of notice, of a bill or note, 
missible to prove thf! facts certified); Mis8is- admissible; unleHS, perhaps the opponent by 
sippi: Code 1906, § 1979, Hem. § 1639 (the affidavit denies receipt of notice; in ~LSO of 
.. record of the officer protesting any" note or his death or insanity, or absence or removal 
bill, and verified by his oath, to be evidence of preventing testimony in court, the original 
facts therein stated touching dishonor, giving protest and memorandum or register is ad-
of notice, and post-office address); Missouri: missible); § 369 (proof of presentment, etc. 
Rev. St. 1919, § 5385 (notary's certificate of of bill or note payable in another State or 
protest of a bill or note, admissible to prove county may he made .. in any manner aut hor-
dishonor, notice thereof, "and the manner of ized by the laws" thereof); North Dakota: 
each of said acts," when verified by his affi- Compo L. 1913, § 842 (notary's record of pro-
davit and filed fifteen days before trial); test, to be evidence of notice and time and man-

Moore 11. Bank, 6 Mo. 379 (protest of un ner of service); Ohio: Gen. Code Ann. 1921, 
inland bill, received, under a statute providing § 128 (protest by notary, of this State or any 
"like remedy" as for foreign bills); 1855, Wil- U. S. State or territory of dishonor of bill or 
Iiams 11. Smith, 21 Mo. 419 (protest of a non- note, to be 'prima facie' evidence of .. the facts 
negotiable note, excluded); 1880, Faulkner v. therein certified "); Ougon: Laws 1920, 
Faulkner, 73 Mo. 327 (certificate not receiv- § 3180 (notary public's" record of all notices" 
able under n statute to proye notice, unlcs.q and time and manner of servic!!, etc., to be 
yerified by affidavit); Montana: Rev. C. "competent evidence"); Pennsylvania: St. 
1921, § 391 (notary's protest of a bill or note is 1815, Jan. 2, § I, DiI:. 1920, § 10350, Evidence 
e\idence of presentment, dishonor, Benice and (official acts, protests, and attestations of all 
mode of notice, and parties' reputed rcsidence domestic notaries public, admissible .. in evi-
and nearest post-office); § 393 (county clerk's dence of the facts therein certified "); St. 
certified copy admissible for records of a former 1876, Apr. 27, § I, Dig. 1920, § 10355, E\'i-
notary deposited' with him); Nebraska: denee (official acts and exemplifications of 
Rev. St. 1922, § 4818 (notary's certificate of foreign notaries, made according to law of the 
demand, protest, and notice of any bill, note, or country, are 'prima facie' evidence of tho 
other obligation. admissible); § 8847 (notary's matters therein set forth; the U. S. consul to 
protest, admissible to prove dishonor and no- verify the document as specified); Philippine 
tiee of a bill or note); Nevada: Rev. L. 1912. Islands: Admin. C. 1917, § 241 (notary public 
§ 2755 (notary's protest of a bill or note, ad- is empowered to "receive the proof or acknoM:
missible to prove dishonor, service and mode of edgment of all ~Titings relating to commerce or 
notice, and reputed residence and nearest post- navigation," enumerating them, and to 
office of parties notified); § 2754 (" any cer- .. ('ertify the truth thereof under his seal of 
tificate or instrument, either printed or:written, office concerning all matters done by him by 
purporting to bc the officinl act of a notary virtue of his office "); Suuth Caro/ina: St. 
public under his seal or signature," admissible 1822, C. C. P. 1922, § 703, C. C. § 3865 (no-
"as' prima facie' evidence of the official char- tary's protest of an inland bill or note, ad-
acter of such instrument and of the truth of the missible to prove notice, if he is deceased or 
facts therein set forth"); New Hampshire: lives out of the county); 1826, Dobson V. 

Pub. St. 1891, C. 18, § 3 (protest of a bill Loval, 4 McC. 57 (the statute making the pro
or note, to be evidence of the facts stated test evidence of notice was intended to make it 
and of notice); New Jersey: Compo St. evidence of demand also); Scroth Dakota: 
1910, Evidence §§ 21, 22 (notary's certificate, Rev. Code 1919, § 524 (notary's record of 
admissible to prO\'e the facts stated as to notice of protest of any written instrument, 
presentment, dishonor, and notice; unless the admissible); Tennesnee: Shannon's Code 
opponent has notice of intention to dispute 1916, §§ 3203-3206 (notary's ., attestations, 
the facts); Negotiable Instruments § 207 protestations, and other instruments of publi
(record of protest, or certified copy, by a notary cation" under seal, admissible) ; Texas: 
or justice deccased or rcmovcd out of the State RC'\'. Civ. St. 1911, ~ 591 (notary public's 
or not to be found aftcr diligent inquiry, protest of bill or note, provable by certifil'd 
admissible to show the facts of demand and copy of notarial record under seal); § 3697 
notice of bill or note); NerJJ Mexico: Annot. Rev. Ch·. 1895, § 2309 (" all declarations and 
St. 1915, §§ 3935, 3937 (notary's record of protests made and acknowledgmenv.. taken by 
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making of an ajJUlar:it (post, § 1676); his functions in that respect are not 
here involved. (2) When a notary enters his protests originally in the form 
of a register, and furnishes the party with a copy of the register to serve as a 
certificate of protest (as is the practice in many jurisdictions), the general 
principle as to certified copies of public documents becomes applicable (post, 
§ 1680). (3) An officer certifying a copy under this principle must set out 
the literal words, 1I0t merely a summary of their effect; this principle may be 
applied to notaries' copies, or statutory exceptions may be recognized (post, 
§ 1678). (4) The genuineness of a notaQ"s certificate is sufficiently ed
de need by an impression purporting to be that of his seal of office; this doc:
trine involves the principle of Authentication (post, § 2Hi.i). (5) Whether 
the certificates must be founded on the notar~"s IJersonal kllowledge has 
been already considered (ante, § 1635). 

§ 1675a. Certificate of Sen ice in Alllty, Navy, or Civil Office; Certificate of 
Death in Service. A certificate of sen'ice in army, navy, or civil office, made 
pursuant to dut~' imposerl by custom or statute is admissible, on principle. 
In the first place, it is virtually no more than a certified copy, in summary, 
of the regular record of service kept in the department; the record would be 
admissible on the principle of § 1(339, ante, and the certified cop~' on that of 
§ 1677, post. In the next place, it is made for the specific purpose of being 
exhibited and used; and to shut off its use in courts is to defeat its purpose 
in part. In the third place, to call for anything else in lieu of it is impracti
cable; for all the officers who shared in making the record cannot possibly 
be had as witnesses; and the chief of a Federal records-bureau is virtually 
inaccessible for' viva voce' testimony; moreover, he personally knows nothing 
beyond the record. To exclude the certificate is practically to exclude all 
evidence on the subject. 

In view of the fact that the United States Army and Navy contained more 
than four million persons during the Great War, it is essential that the admis
sibility of service-certificates, under whatever name, should be recognized. 
A few statutes have expressly so provided.1 The Courts, however, have some-
notaries public," admissible}; Utah: Compo 
L. 1917. § 4254 (notary's record of notice of 
protest admissible .. to prove such noticl's ") ; 
~'erlllont: Gen. L. 1917, § 2851 (notary'a certifi
cate is evidence of protest, non-payment, and 
notice, for notes and inland bills, as in the case 
of foreign bills); 1898. First INnt'l Bank 1>. 
Briggs, 70 Vt. 599, 41 At!. 586 (a foreign pro
test is not evidence of notice); Virginia: 
Code 1919, § 5680 (a not.'lry's protest is e\i
dence of the facts stated as to prescntment, 
demand, dishonor. and not.ice, both of inland 
Bnd foreign bills and also of certain notes pay
able in this State. whether protested in or out 
of the State); Waahingtqn: R. &: B. Code 
1909, § 8300 (notary's record of notice of 
protest, v.ith the time and manner thereof, and 
the names of partie.! notified. admissible to 
prove_the facts stated); Weat Virginia: Code 

1914.c. 51, § 7 (notary's protest of bill or note 
"shall be 'prima facie' evidt'nce of what i!! 
stated therein .•. in relation to presentment, 
dishonor, and notice thereof"): Wyominu: 
Compo St. 1920, § 4508 (notary's certificate 
under offieial seal, to be e\idence of "the fact,~ 
contained in snch certificate "). 

§ 1676a. 1 ESGLA:m: St. 1912. 2-3 Geo. Y. 
e. 5, § 6 (certificate of deserting soldier's sur
render, admissible). 

CASADA: Dm7linio7l: Order-in-Council. 
Aug. 5, 1916. superseding that of Jan. 6, 1916 
(descrtic;>D: .. written statement" by command
ing officer of military district that "the ac
cused is absent from the corps or unit to which 
he belongs" is • prima facie' evidence of absence 
v.ithout leave); 1916, R.I>. Poulin, 31 D. L. R. 
14, Onto (order applied). 

UNITED STATES: Federal: St •• 10lS, Mar. 8, 
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times shown a narrow common-law attitude which not only affronts common 
sense, but must cause deep resentment in the minds of all who value their 
records of military service.2 The civilian mind here needs some liberalizing. 

A certificate of death in service, made by the proper officer, ought equally 
to be admissible; for the record on which it is based is admissible, by copy, 
on common-law principles (ante, § 1641). But it has usually been left to 
statutes to make express provision.3 

§ 601 (SoldiCls and Sailors Civil Relief Act: .. in disprove the doing of a bnd net (ante, § 59) ; 
any proceeding under this Act a certificate Calilomia.: 1887, People 1>. Eckman, 72 Cal. 
signed by The Adjutant-General of the Army 582, 14 Pac. 359 (burglnry; certificate of 
as to persons in the Army ... shall when discharge of defendant from the U. S. army 
produced be' prima facie' evidence as to any of for disnbility, with good chnracter, excluded, 
the following fncts stated in such certificate: as a .. written declaration made out of court" ; 
That a person namf}d has not Qeen, or is, no authority cited); Georgia.: 1904, Taylor 1>. 

or has been in military service; the time when Stnte, 120 Ga. 857, 48 S. E. 361 (homicide; 
and the place where such person entered certificate of discharge of U. S. anllY officer, 
militarY service, his residence at that time, and stating good character, excluded; no authority 
the rank, branch, and unit of such service that cited); Ma.!sachuscti'f: 1874, Hanson 1>. South 
he entered, the dates within which he was in Scituate, 115 Mass. 340 (certificate of discharge 
militarY service, the monthly pay received by from the army, admittcd); Minnel!ota: 1921, 
such person at the date of issuing the certificate, State 11. Dolliver, Minn. , 184 N. W. 845 
the time when and place where such person (carnal knowledge of a female nnder age; 
died in or was diseharg~d from such service. certificate of honorable diseharge from the 
It shall be the duty of the foregoing officers U. S. Army, 6 months before, stating .. that 
to furnish such certificate on application, and his chnracter was excellent and that his 
any such certificate when purporting to he services were honest and faithful," admitted on 
signed by anyone of such officers or by any the trinl, but said to be doubtful on appeal) ; 
pc::'80n purportiag upon the face of the cer- Millsouri: 1922. State v. Taylor, Mo. ,238 
tificate to have been so authorized shall be S. W. 489 (robbery; honorable diseharge from 
'prima facie' evidence of its contents and of the U. S. Army, not admitted to evidence 
the authority of the signer to issue the same "). accused's good character, because .. not in the 
lIfanuallor Coum-Martial, cd. 1921, § 2;0 nnture of an official document"; another 
("The certificate of discharge may be used by example of t.he gross unfairness done by judicial 
the defense either before or after the findings, ignorance of military traditions and regula-
for proof of good character" ; this Presidential tiOllS) ; Montana: 1899, State I). Spotted Hawk, 
regulation has the force of law for courts- 22 Mont. 33, 55 Pac. 1026 (certificate of 
martial); Ariz. St. 1918, Sp. Bess. June 20, discharge from the army, not admissible to show 
§ 14 (civil rights of persons in military service; the facts for which discharge was given); New 
certificate of facts of military service by Ad- Mexico: 1921, Keyes I). Keyes, N. M. , 
jutant-General or other named officials, ad- 199 Pac. 361 (crim. con.; to eTidence plaintiff's 
miSBible); Ark. St. 1919, Mar. 28, No. 493, good character, a service certificate by tho 
Dig. 1919, § 6157 (death in foreign country Governor of the Panama Canal, Gco. W. 
in U. S. militarY service; in action for insurance Goethals, was excluded; the certificate read: 
U. S. adjutant-general's certificate sufficient); "Voluntarily resigned, effective M2r. 10, 1915; 
IA. St. 1918, July 10, No. 131, § 16 (soldiers and during this period of employment his general 
Milors civil relief; certificate of militarY service workmanship was excellent and general 
hy adjutant-gencral, ete., admissible, as in U. S. conduct verY good"; this is stigmatized by the 
St. 1918. Mar. 8); Me. R. S. 1916, c. 87, § 134 Court as an "ex parto certificate"; the opinion 
(cited P08t, § 1678); c. 84, § 7 (cited post, §l(81); showfl no acquaintance with the law of official 
Mich. Comp. L. 1915, § 1078 (soldier's dis- statements as exceptions to the hearsay rule); 
chargo, recorded with ceunty clerk, provable by Washinuton: 1913, State 11. Shaw, 75 Wash. 
c"rtified copy" in all cases where such e'lidence 326, 135 Pac. 2IJ (murder; to discredit the 
may be required "); N. J. St. 1918, c. 253, Mar. Mcused as a witness, a military certificate of 
4, § 15 (like U. S. St. 1918, Mar. 8, § 601); S. D. discharge for bad conduct, signed by the 
St. 1921, c. 352, amending Rev. C. 1919, § 569 commanding officer, was excluded). 
(certified copy of recorded certificate of dis- Compare the statutes and cases cited ante, 
charge of soldiers, admissible, etc.) ; Will. Stats. § 1641 (almy IUld navy military registers). A 
1919, § 4170 (cited post, § 1678). few other sorts of certificates from military 

2 One reason for some of these rulings may officers are noted ant~, § 1674. 
be the judicial failure to recognize good 'CANADA: Manitoba: St. 1919, c. 32. 
moral cbaracter in service as relevant to inserting § 53 A in the Evidence Act (certificate 
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§ 1676. Certifica.te of EsecutioD of Deed (unrecorded). Not only did the 
common law 110t recognize any officer having power to certify to the 
execution of an unrecorded deed or other instrument of grant or contract; 
but its peoples seem also to have felt a repugnance to any system of 
authenticating deeds in that manner; so that a long time elapsed. even 
after the institution of the registry system, before such an innovation was 
attempted. The notary, that prominent figure in the legal profession on 
the Continent, who draws up the" act" for the parties and proves its execu
tion by his certificate. is wanting in our legal history.l First appearing, 
with the introduction of written documents, in the countries of southern 
Europe, he seems never to have found favor aDlong Germanic peoples, except 
as a character imported with the Roman and Italian law.!! 

In this country an occasional early statute 1 made provision for recog
nizing the certificates of foreign notaries or magistrates. The habits of the 
civil law of Europe had been adopted from the beginning into Louisiana 
practice,4 and had also become familiar to the profession in ]\Iissouri, Texas, 
and California, where the French and Spanish archives of the original gov
ernments were a part of the legal sources. l\loreovcr, in Pennsylvania, the 
practice was already sanctioned before the 18005 by a venturesome piece of 
judicial legislation.5 But these instances seem to have remained purely 
loca1.6 The doctrine of the common law, refusing to recognize such certifi
cates, prevailed in the general understanding and practice.7 

of the adiutant-general, etc., stating thnt a 1889, I, 493-499, 549-551; Brissaud, History 
person was a member of the Canadinn Expedi- of French Public Law. 1915. § 430. History of 
tionary Forcc and "that hc has been officially French Primte Law. 1912. § 502 (Continental 
reported as having died, been killcd in action. Lt'gal History Series. vola. Ill. IX); Giry, 
dicd of wound5, or presumcd to be dead. shall Manuel de diplomatiquc. 1894, b. VI, c. 1. 
he sufficient proof of the death of such person p. 824. 
for any purpose"); New Brunsu'ick: St. 1919. 3 As in Mississippi. South Carolina. and 
c. 43 (military certificate of death; similar to Yirginia; po:lllibly also in Alnbama. 
Onto St. 1919, c. 30. § 2); Ontario: St. 1921, 4 An account of .. Louisiana: The Story of 
C. 40. Soldiers' and Sailors' Proof of Denth Its Jurisprudence." is givcn by the pr('sellt 
Amendment Act, § 2 (rcvising St. 1919. C. 30, writer in 22 American Law Rcyicw, 890. 
§ 2; a certificate by the adjutant-general or & Note 9. infra. 
other specificd officer stating that a person wns e On the principle of § 1633. par. 2, arlle. the 
a member of the Canadian Expeditionary Courts might at least have rccognized the 
Force, etc .• and "that he has been offi~ially authority of a foreign notary in a country 
reported as having died. been killed in aetion, und.cr thc Continental system ""here he hud 
died of wounda or presumed to be dead. shall be the function of taking proof of dccds; and this 
Bufficient proof of death "). they secm usually to have done. as indicated 

UNITE!) STATES: Fed. St. 1918. Mar. 8. in thc rulings in/rat note 11. in England. 
§ 601. Soldiers' and Snilors' Civil Relief Act; Louisiana, Mississippi. Ncw Hampshire. and 
and the Statc statutes are cited 8U]lra, n. 1. Ncw York. But this was made easier for 

The following ruling rests on eontruct (ante, then:. by the lact that the original, in the Con
§ 7a): 1921, Woodmen of the World 11. May- tinental system, was the "public act" kept 
nor. 206 Ala. 176, 89 So. 750 (U. S. adiutant- by the notary in his office as his public rccord 
general's certificnte of date and cauee of death and that what he gave to the parties was in 
of insured while in military service. admitted, theory a copy of this; so that this latter could 
lJDder a by-law of the insurer requiring that be received as a certified copy, under the prin-
proof of death be made by such a record). ciplc of § 1680, POBt. 

§ 1616. 1 In de Balzac's novels of .. Two ~ Possibly a Dutch tradition 9ul"viwd; but 
Brothers" and "Cousin Pons" may be seen it is a little singular that nothing appears of 
depicted the ways of the French notary. thc Dutch civil-law practice in New Jcrsey or 

3 Bresslau, He.ndbuch der Urkundcnlehre. New York. In Mr. Douglas Campbell'! 
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The codification reforms in New York, between 1830 and 1840, under the 
leadership of Mr. David Dudley Field, made apparently the first important 
attempt to introduce the broad functions of the Continental notary into 
our jurisprudence. The draft of those laws served as a model for the early 
Codes of Dakota, California, and Iowa. The lack of appurtenant traditions, 
and of a true notarial profession, and the loose and informal methods thus 
likely to prevail, were unfavorable to a wide recognition of the notary's 
functions and a thorough trust in his services. Yet the new system was 
carried by these Codes into a number of other jurisdictions,S and finally 
found a legal recognition even in the home of the great Code champion 
himself. Still, however, the marks of racial tradition and cautious hesita
tion are easily to be traced; for the method is in several States adopted 
to a limited extent only. Unrecorded deeds of realty, with certificate of 
execution by an authorized officer, have been made admissible, but wills 
and commercial paper are often expressly excepted from the principle.9 

.. The Puritan in England, Holland, and Amer- ing Rev. St. § 4898; IISsignment or patent for 
iea," this interesting history or Dutch influence industrial invention; certificate of acknowlcdg
is traced, but his claims arc probably too large; ment by officers named, to be 'prima facie' 
Judge Daly has examined the Dutch traces evidence or execution); 1807, Mulatto Lucy v. 
in New York in 1 E. D. Smith, Introduction. Slade. 1 Cr. C. C. 422 (justice or the peace's 

8 No attempt has here been made to ex- 'certificate or acknowledgment. not admiHsihle 
amine tbe detailed statutory development in ~against a third person); 1815. Peahody v. 
each State. But it seems clear that the main ;Denton, 2 Gallis. 351 (notarial copy or a note, 
Bource of the spread of the "ystem was these ~admissible to show contents, but not to show 
Code,;; they served to make its history. fren~ine4e5S); St. 1904. Ap,"!I,,19. e. 1:l9S, ~tat. 

9 In the following list arc included both .L. ~ 01. 33, p. 186, Code § tiS.! (whell aU. S. 
common-law rulings refusing to receive the land-office register is 8ubprenaed to produce 
mere certificate of a notary or a magistrate, any original application ror entry, etc., in any 
and also statutes and interpretative rulings ,U. S. court or State court of recore!. the I!om
receh·ing the certificate; the rulings in note 2. missioner of the general office shall transmit 
§ 1676 a, post, and also those in § 1651, ante it to him with a certificate of authenticity under 
(record as evidence of a deed's execution), official seal, and it shall then be received in 
should be compared. evidence); St. 1909, Mar. 4, c. 320, No. 349 

ENGLAND: 1725. Walrond v. Van Moses, ,(35 Stat. L. p. 1075), § 43, Code § 6249 (assign-
8 Mod. 322 (" copy of an agreement regi~tered ment of copyright executed in foreign ~OUlltry; 
in Holland, and attested by a public notary 'certificate or acknowledgment under official 
there," admitted on the fnets; see supra, note 'seal or U. S. consular officer or secretary of 
8); 1822, Ex Parte Church, 1 Dow!. &: R. 324 legation, admissible) ; 
(U. S. notarial certificate of execution of 11 'Alabama: Code 1907, §§ 5170, 5173 (notarie3 
power of attorney, excluded; "probably in 'may take and certify acknowledgments of 
a court of civil law the notarial certificate 'conveyances, oaths, affidavits); 1839, St. 
would be sufficient"; sec supra, note 6). John v. Redmond, 9 Port. 428, 433 (notary's 

CANADA: British Columbia: Rev. St. 1911, certified acknowledgment or a power of at-
c. 127, § 82 (every instrument duly proved and torney to accept a bill, received); 1841, Hill v. 
certified under the registry act shall be ad- 'Norris, 2 Ala. 640 (certificate of a relellSe of 
mittcd .. \\ithout further proof of execution ") ; 'debt, not admissible at common law or under 
N(fIJQ Scotia: Rev. St. 1900, e. 163, § 26 (a deed the then statute) ; 
executed out of the Province, as well in foreign Alluka: Compo L. 1913, § 520 (like Or. Laws 
countries as in the British dominions, is 1920, § 9870) ; 
receivable if indorsed with "Buch a certificate Arizona: Rev. St. 1913, Civ. C. § 1873 (" Every 
of its execution as is required by the Registry instrument" permitted or required to be 
Act for the registration or such deed ") ; recorded with county recorder. and lawfully 
Yukon: Conso!. Ord. 1914, e. 30, § 27 (like acknowledged or proved, "may be read in 
N. Sc. Rev. St. 1900, e. 163, § 20, inserting evidence without further proof"); § 1746 
~'biJI of Bale or other document"). ("Every written instrument," except notes, 

UNI'l'll:D STATES: Federal: St. 1897, Mar. 3. bills, and wills, may be acknowledged as by 
St. 1922, Fcb. 18,§ 6, Code 1919, § 6141 (amend- law, and the certificate of the proper officer 
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§§ 1630-1684] OFFICIAL STATEMENTS: CERTIFICATES § 1676 

There is no reason why the system should not with us be as exten
sive in scope and practice as on the Continent and in the rest of the 
entitles it "to be read in evidence . • . 
out other proof of execution") ; 

with-

Jirkal'l8l18: 1839, 'Vilson V. Royston, 2 Ark. 
315, 327 (deed acknowledged before a notary 
in another State, not received); 1881, Wilson 
r. Spring, 38 Ark. 181, 190 (due acknowledg. 
ment, without recording, insufficient); 1881, 
Watson V. Billings, 38 Ark. 278, 282 (same); 
1882. Dorr V. School District, 40 Ark. 237, 242 
(same); 1884, Grisler V. McKennon, 44 Ark. 
517,521 (same); 
Calilomia: C. C. P. 1872, § 1948 ("Every 
private writing, except last ",ills and 
testaments, may be acknowledged or pro .... ed 
and certified" like conveyances of realty, and 
the certificate is evidence of execution); § 1951 
(quoted ante, § 1651); Civ. C. 1872, § 1189 
(county or district court's certificate to a 
certificate of acknowledgment of any instru. 
ment is 'prima facie' e\'idence of facts stated) ; 
Pol. C. 1872, § 3341 (city lire companies; 
secretary's certificate of exemption or active 
membership, admissible); 1918, Thomas v. 
Fursman, 177 Cal. 550, 171 Pac. 301 (Code 
§ 1948 applied to an assignment of a cause of 
action) ; 
Colorado: Comp. L. 1921, § 4901 (a. duly 
acknowledged or proved instrument in writing 
.. may be read in e .... idence without in the first 
instance additional proof of t.he execution 
thereof "); § 4891 (enumeration of officers in 
foreign countries whose certificates under seal 
of acknowledgment of a deed will suffiee); 
§ 4907 {instruments executed out of the State; 
cit.ed more fully ante, § 1651}; § 5388 (certnin 
documl'nts in the administration of estat~s, 
provable by certificate of acknowledgment; -
though the awk"Ward construction and wasteful 
verbiage of this simple measure represents a 
task of disentanglement for the reader which 
none but a Colorado practitioner should be 
forced to suffer); 1894, Knight V. La\\TenCe, 19 
Colo. 425, 36 Pa.c. 242 {statute applied to a 
married woman's deed}; 1897, Trowbridge 
11. Addoms, 23 Colo. 518, 48 Pac. 535 (deed 
acknowledged in Canada, conve~ing land ill 
Colorado, no statute then providing for such 
certificates, excluded) ; 
Connecticut: 1901, Barber v. International Co., 
73 Conn. 587, 48 Atl. 758 (genuineness of a 
certified copy, by a foreign official corporation
registrar, of a filed contract and schedules, 
allowed to be proved by a notary's certificate, 
attested by the U. S. deputy consul-gcll.;ral; 
good opinion by Baldwin, J.) ; 
Delaware: Re\". St. 1915, § 3217 (mere certified 
acknowledgml'nt or proof of decd is not to 
make it e\idence without being recorded) ; 
Florida: 1911, Mwshy ». Gamble, 61 Fla. 310, 
04 So. 766 (certificate of deed's acknowledg
meut, not evidence uf execution; Const. Art. 
XI, § 21, Quoted pent, i 1676 G, n. 2, applies 

only to admit recorded deeds upon the cer
tificate of Ilcknowledgment) ; 
Georgia: 1903, Durrcnce v. Northern N at'l 
Bank, 117 Ga. 385, 43 S. E. 726 (under Code 
1895, § 3628, quoted ante, § 1651, a deed filed 
for recording, but not yet recorded, is ad-
missible without further cvidence); 1904, Long 
~. Powell, 120 Ga. 621, 48 S. E. 184 (U. S. 
consul's certificate of acknowledgment, ad
missible under Code § 3621) ; 
Hawaii: Rev. L. 1915, § 3116 ("every con
veyance or other instrument, stamped and 
acknowledged or proved, and certified in the 
manner hereinbefore prescribed," may be 
.. rcad in evidencc ",ithout further proof") ; 
Idaho: Compo St. Hl1!), § 7968 (like Cal. C. C. 
P. § 1948); § 7969 (like Cal. C. C. P. § 1951, 
omitting" the original record") ; 
IllinoUi: !tev. St. 1874, C. 30, § 20, as amended 
by St. 1903 (quotcd ante, § 1651) ; C. 30, § 35 (an 
instrument affecting land, duly acknowledged 
or proved, "whether tho same be recorded or 
not, mllY be read in evidence ",ithout any 
further proof of the execution thereof"); 
C. le3, § 1 (certificate of acknowledgment of an 
official bond shall be . prima facie' evidence of 
signing, sCliling, and acknowlcdgment, and 
shall have the same effect as evidence as for a 
deed of realty); 1902, Ramsay's Estate, 197 
Ill. 572, 64 N. E. &19 (R. S. C. 103, § 1, applied) ; 
Indiana: 18-11, Shcets V. Dufour, 5 Blackf. 549, 
551 (certificate of acknowledgment by a justice 
insufficient) ; 
Iowa: Code 1897, § 4621, Compo Code § 7328 
(" Every privatc writing, except a last will 
and tcstam~nt, after being acknowledged or 
proved and certified in the manner prescribed 
for the proof or acknowledgment of eonvey
ances of real property, may be read in evidence 
without further proof"); § 4629, Compo Code 
§ 7336 (so also for a written instrument affecting 
realty or a minor's adoption, if acknowledged 
or proved and certified "as required ") ; 
Kamas: G. S. 1915, § 2076, G. S. 1868, C. 22, 
§ 26 ("Every instrument in writing, conveying 
or affecting real estate, lI'hich shall be ac
knowledged or proved and certified" is ad
missible "without further proof") ; 
Louisiana: in this State not only is there a 
cumbersome m[l.S!l of statutes (quoted anu, 
§ 1651), but the application of the civil-law 
theory involves local peculiarities; these \\ill 
be found explained in the following cases: 
1816, ToSS Caygas v. Larionda, 4 Mart. N. II. 
La. 283 (Spanish notary public's certificate 
of execution of power of attorney, admitted to 
have "the same credit in our eourts of ju
dicature which it would have in those of 
Spain"; liee BUpra, note 6); 1830, Walden V. 
Grant, 8 Mart. 565. 568; 1832, Delogny D. 
Smith, 3 La. 418, 419; 1887, Leibe D. Heber
smith, 39 La. An. 1050, 3 So. 283; 1905, 
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world, provided only the administrative machinery is duly furnished and 
safeguarded. 

Werner 11. Marx, 113 La. 1002, 37 So. 905 eral principle); 1860, Lock v. Mayne, 39 Miss. 
(power of attorney from Germany, held duly 157, 164 (the existing statute makes an ac-
authenticated by a U. S. consul's certificate to knowledged deed admissible without other 
the signature and seal of the German police proof of execution only when it has properly 
officer taking the acknowledgment, under Rev. been recorded; see the later St. § 1956, supra) ; 
St. ISi6, § 1436) ; Missouri: Rev. St. 1919, U 2207, 2210 
Ma71lland: Ann. Code 1914, Art. 35, §§ 44, ("every instrument in writing, conveying or 
45 (an instrument executed in unother of the affecting real estate." duly acknowledged or 
U. S. or in a foreign country; proof of execu- proved and certified, is admissible "without 
tion allowable by certificate of a commissioner, further proof" except as provided); § 5386 
judge, etc., of the proof by witness, etc., made (letter of attorney, other than for conveyance 
before him, and authenticated by official seal, of real estate, if acknowledged or proved as for 
if a commissioner or notary, or otherwise by deed of real estate, may be read in evidence 
certificate under seal of Governor, etc.); . .. without further proof of the execution") ; 
MichiDan: Compo L. 1915, § 12508 ("con- ~Iontana: Rev. C, 1921, § 10596 (like Col. 
veyances and other instruments authorized C. C. p, § 1948); § 6933 (" nIl deeds t.o real 
by law to be recorded," and duly acknowledged property. heretofore executed in this State or 
or proved, "may be read in evidence. " any State or Territory of the U. S., which shaIl 
without further proof thereof"); § 12529 have been signed by the grantors in due form, 
(" every written instrument," except notes, "shall convey title," "and such deeds so exe-
bills, and wills, may be proved by certificate cuted shall be received in evidence"; 0. singu-
of execution made as for conveyance ofrenIty) ; lar provision) ; 
Minnesota: Gen. St. l!Jl:3, § 8425 {"e\'l)ry Nebraska: Rev. St. 1922, §. 8856 ("Every 
written instrument," except bills and notes private writing," except .wills, "after being IIC-

and wills, may be proved or acknowledged like knowledged o~ proved and certified in the man-
a conveyance of realty. and then "the certifi- ner prescribed for proof of acknowledgment I)f 
rate of the proper officer endor~ed thereon" conveyances of real property, may be read in 
entitles it to be read); § 5741 (certificate of evidence without further proof"); § 5609 
acknowledgment of instrument by a corpora- (same for deeds); § 5664 (certificates of ac-
tion. to be evidence "that the e;.:ecution and knowledgment., I::te., by duly authorized U. S. 
delivery thereof was authorized by law"); Army "meers are assimilated to notarial acts); 
1891. Lydinrd 11. Chute, 45 Minn. 277, 278, 1898, Linton V. Cooper. 53 Nebr. 400. i3 
280,47 N. W. 967 {deed acknowledged abroad N. W. 731 (deed acknowledged, receivable with-
but not under statute, excluded); 1893, out other proof of execution and delivery; 
Romer I). ConteI', 53 Minn. 171. 1i3. 54 N. W. here acknowledged before a consular agent) ; 
1052 (admitting a bond proved under statute 1901, Brown 1). Collins, Nebr. ,96 N. W. 
by certificate of acknowledgment); 190i, 173 (statute applied to a mortgage); 1903, 
Tucker Ii, Helgren, 102 Minn. 382. 113 N. W. McKenzie 11. Beaumont. 70 Nebr. 1i9. 97 N. 
912; W. 225 (statute applied to 11 mortgage) ; 
Mis8issippi: Code 1906, § 1954, Hem. § 1614 Nevada: Rev. L. 1912, § 1044 ("every con-
(the original of nIl instnlments "acknowledged veyance, or other instrument conveying or 
or proved according to the laws of the [foreign] affecting real estate," admissible, if duly 
country where they are executed, so as to be acknowledged or proved and certified, .. with-
entitled to be recorded there, shnIl be evident'e out further proof") ; 
without further proof of the execution there- New llamp8hire: 1852. Pickard 11. Bailey, 26 
of"); Code § 1955, Hem. § 1615 (same for 11 N. H. IS?, 169 (notary's copy of his register, 
U. S. State or Territory or District); Code admitted under the law of Canada; becaustl 
§ 1956, Hem. § 1616 (same for an instnllnent the originals Ilre retained by the notllry; 
in this State, when duly certified, and "whether see supra, note 6); 
the same shall hU\'e been recorded or not, or New Jersey: Compo St. 1910, Conveyances, 
disputed by thtl opposite party or not ") ; §§ 20 b. 20 d, 22 (deed bearing a due official 
1846. Sessions V. Reynolds, 7 Sm. &: M. 130, certificate of proof or acknowloogment before 
154 (certificate of deed from Liverpool, BUffi- a deed commissioner. etc .• admissible as if 
dent on the facts); 1849, Routh r. Bank, 12 "then and there produced and proved ") ; 
Sm. &: M. 161, 185 {notarial certified copy of 0. § 23 (same, for deeds proved or acknowledged 
document 'authorized by Louisiann law to before specified offieinIs elsewhere in the 
be kept by him, admitted under the Federal U, S.); §§ 64, 68, 117, 123-133 (validating 
statute; see supra, note 8); 1854, Hardin 11. certain acknowledgments) ; 
Ho-yo-po-nubby, 27 Miss. 567, 580 (certificate New York: Cons. L. 1909, § 108 (commis-
of a clerk of the D. C. Court to a power of sioner's or notary's certificate of ackn~wledll:-
attorney, excluded); 1859, Morris v. HCllder- ment or proof of a written instn1ment, suffi-
son, 37 Miss. 492, 501 (undecided, US to gen- cient to admit it in evidence. except for bills, 
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§ 1676a. Certificate of Execution of Recorded Deeds. Where a registry 
system is provided, and the registrar ic; authorized to record a deed as executed 

notes, or wills); Cons. L. 1909. Real Property, 
§§ 310, 311 (authentication of a certificate of 
acknowledgment); C. P. A. 1920, § 386 
(" any instrument, except a promissory note, 
a bill of exchange, or a last will, may be 
acknowledged, or proved, and certified, in 
the munner prescribed by law for the taking 
lind certifying the acknowledgment or proof of 
a conveyance of real property; and thereupon 
it is evidence. as if it was a conveyance of 
real property"); ib. § 392 (eonveyauce of 
real property; quoted ante,' § 1651, n. 5); 
St. 1913, c. 208, p. 369 (amending Consol. L. 
1909, Executive, § 105, relating to notary's 
powers to certify the execution of <leeds for 
usc within the county); St. lilla, C. 209, p. 371 
(amending Consol. L. 1909, Real Property, 
§ 311, as to certificates of execution of deeds 
without the State); 1816, Mauri v. Helrernlln, 
13 John. 58, 73 (notarial certificllte of the exe
cution and contents of an obligation entered 
into in Spanish Venezuela, received; Olee 
note 7. 8upra); 
Nrrrth Dakota: Compo L. 1913, § 7916 (" Every 
instrument conveying or affecting I"'.!al prop
erty, acknowledged or provided and certified 
as provided in the Civil Code." admissible); 
§ 5591 (" all instruments entitled to record •• 
~hall be admissible in evidence .. and may be 
read in evidence without£urtherproof thereof "); 
Ohio: 1821, A.IIen v. Parish, 3 Oh. 107, 110, 12-1 
(notarial copy of ~ deed. by II. deccllscd notary 
in another Stllte. admitted after evidence of 
existence of the deed; sec 8upra, note 6) ; 
Oklahoma: Compo St. 1921, § 5267 (instru
ments affecting real estate and duly ac
knowledged are receivable ,. ";thout further 
proof of their execution "); 
Oreuon: Laws 1920, § 98iO (a conveYllnce 
acknowledged or proved and certified as re
quired for record is admissible "without further 
proof thereof "); § 9926, as amended by St. 
1921. Feb. 23, c. 230 (deeds heretofore:executcd 
by signature only. with acknowledgment. etc. 
or defectively acknowledged. to be admissible) ; 
1897, Laurent V. Lanning, 32 Or. 11, 51 Pac. 80 
(notary's certifi~ate of a deed-acknowledg
ment, admitted) ; 
Penn8!/lvanw: St. 1705, Dig. § 10329 (bond, 
specialties, powers, etc., proved before proper 
officer and certified "under the common or 
public aeal of the cities, ct"." where proved: 
"such certific'ation shl.'11 be suilicient evidence 
to the Court, and jury for the proof thereof ") : 
St. 1840, Apr. 3, § 1, Dig. 1920, § 8685, Deeds 
(deed acknowledged, ,,;thin or without the 
State, and certified pursuant to lllw of this 
State for recording; such certificate will be 
... prima facie' evidence of such execution and 
acknowledgment on prcof." without requiring 
proof of officer's seal); 1782, McDill v. McDill, 
1 Dall. 63 (a deed lawfully proved by one 
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witness before a justice according to St. 1715, 
but not recorded, admitted; see this statute 
ante, § 1651); 1784, Hamilton 1). Galloway, 
1 Dall. 93 d (same; "the recording does not 
contribute to the proof of the deed, which is 
established by the oath before the jUstice; the 
recording only gives the deed a special opera
tion by the express provisions of the Act of 
Assembb. ") ; 1833, Duncan 1). Duncan, 1 
Watts 321 (same, though the .:tatute did not 
expressly provide for this); 1821. Foster 1). 

Shaw, 7 S. &, R. 156, 163 (sume for a deed so 
probated abrolld); 
Philippine 18land8: C. C. P. 1001, §§ 1, 2 
(mode of authenticating documents from other 
pllrts of U. S. and from other countries; 
rules applicable to "an instrument or docu
Dlent "); § 331 (like Cal. C. C. P. § 1951); 
1917. Antillon 1). Barcelou, 3i P. I. 148; 
porto Rico: Rev. St. &, C. 1911, § 1462 (like 
CIll. C. C. P. § 1951); 
South CaroliT.a: St. li31, Civ. C. IS22. n 716, 
il i (deeds, bonds, other specialties. lette1"9 of 
attorney, etc., attested to have been proved 
before a l\lIlyor, Governor. or notary of one of 
the United States or a foreign State, re
ceivable .. us if the witnesses to such deeds were 
p~oduced and proved the sume 'viva .... oce .. '; . 
but not to sht'w a clllim against a resident of 
this StIlte, u11lc.;s in .. such foreign country" 
similar treatment is given to in~truments from 
this State); 
Utah: Compo L. 1017, § 7~101 (like Cal. C. C. P. 
§ 1948): 
Virginw: Code 1919, § 6201 (declaring ad
missible a deed or power of Ilttorney executed 
out of the State and certified as duly proved so 
as to be eligible for record; or a policy of 
insurance, or charter-pllrt~·, attested by a 
notary un del' seal of office, certified by a court 
of record or mayor or under the seal of State 
of the Kingdom, province, etc.); 1823, Kidd 
I). Alexand~r. 1 Rand, 456. 457 (execution of a 
release of a claim under seal ; notarial certificate 
cxcluded); 1825, Sexton D. Pickering. 3 Va. 
468,470 (certificate of execution of a deed by a 
• feme cO\'ert' or by Il husbllnd; when made by 
a ruagistrllte of a domestic State, receivable 
for the former casc by St. 1814, but for tho 
latter not until St. 1819); 
Washinoton: 1894, Gardner 1). Port Blakely 
M. Co., 8 Wash. I, 5, 35 Pac. 402 (original 
domestic deed, improperly recorded, p~ovable 
by certificate of acknowledgment); 1913, 
Kololr 1). Chicago M. &, P. S. R. Co., 71 Waeh. 
543, 129 Pile. 398 (Bulgarian power of attorney 
to Sue; certificate of acknowledgment, not 
admitted); 
West Viruinw: Code 1914, C. 130, § 21 (a deed 
or POwer of attorney executed out of the State 
and certified so as to entitle to record here, 
and Il policy of insurance or charter-party, 
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upon information furnished him in the shape of an acknowledgment or other 
appropriate proof, the register-entry (or a certified copy) is an authorized 
official statement of the deed's execution, and is to-day everywhere in the 
United States admitted for that purpose (ante, § 1651). 

But suppose that the recorded original deed itself is produced, bearing the 
certificate of due ac/alOwiedg1llent or proof b:-' the registrar or other officer to 
whom proof ur acknowledgment was made, is not this certificate equally 
receivable to evidence the deed's execution? 1 The answer must be in the 
affirmative.:! Otherwise the law would place the offeror in the absurd position 

executed out of tho U. S. (7), is provable hy II. needed); § 1;7 (all such instruments shall be 
notary's cert ificate under >!Cal, authenticated "us good and Huffici£'nt evidence as any bar-
by a court of record, or the chief magistrate of ~lIins and sales enrolloo ,. were in England): 
a county or city, or the great >!Cal of State): Prince Edward Islami: St. 1889, § 47 (ccr-
1904. Rutherford P. Rutherford, 55 W. Va. 56, tificate oC registration indorsed on a deed or 
47 S. E. 2·10 (certificate of IIcknowler\gment of mortgage, purporting to be nigned by the 
a release unrecorded. or not entitled to he registrar or assistllnt, shall be presumed gen-
recorded, inadmissible); uine and be evidence "of the facts therein 
Wiscomin: Stats. 1919. § 41S6 ("every con- stated "): § 50 (deed or mortgage executed 
veyance" executed and acknowledged or out of the Province; annexed certificate and 
proved so as to be entitled to record, and every affidavits .. requircd Cor the registration 
land-patent Crom the U. S. or this State, und thereof," with the reltistrar's certificnte of due 
every document "a!Tect:ug land or the title registration, is evidence of "the due execution 
thereto" kept lawfully ~;th n register' of deeds, thereof "). 
is admissible "without further proof thereof ") ; UNITED STATES: Federal: 1830. Carver II. 
i 4185 (" every written instrument," except Jackson, 4 Pet. 1,82; Alabama: Code 1907, 
bills, notes, and wills, when proved or acknowl- §§ 3374, 3360 ("conveyances of property," 
edged and certified as provided for a convcy- duly al'knowledged or proved and recorded, 
ance of realty, admissible ns if a conveyance); receivable in c\'idence "",;thout Curthar 
Wuaminq: Comp. St. 1920, § 4587 (instru- proof"); § 339S (same Cor conditional sales 01 
ments concerning an interest in 1:1lId in this personalty); St. 1911, No. 52, p. 31, Feb. 20. 
State, duly acknowledged or proved, "lIIay § 2 (corpornte conveyances, elCecuted by presi-
be read in !e\;dence, without in the first ill- dent, etc., when recorded, arc admissible" with-
stance additional proof of the execution out further proof"); 1834, Toulrnin II. Austin. 
thereof "); §4689 (recorded chattel mort!tn~", 5 Stew. &: P. oliO, 418; 1875, Harrison v. 
admissible). Simons, 55 Ala. 510, 51S; 1877, Hart v. Ross, 

The Bufficienry of an identity 0/ name, to 57 Aln. 518, 520; Arka7l81J8: Dig. 1919, 
indicate the identity of the rwrson arknowledlt- §§ 1530. 1531 (every "instrument in writing 
ing with the party in issul', is considered po.t, conveying or affecting reci estatr::," when duly 
§ 2529, under the presumption of identity. recorded, "may be read in e\;dence without 
The propriety of taking an acknou-ledument further proof of execution "); 1853. Hogins v. 
our the telephone is noticed ante, § 669. posl, Brashears, 13 Ark. 242, 250; 1856. McNeil 
§ 21SS. The operation of an acknowledg- P. Arnold. 17 Ark. 154. 169; California: 1862, 
ment, though defectively taken, as lin admis- Clark 1). Fry, 20 Cal. 219. 223; 1864, Landers 
3ion is consi~p.red ante, § 1654. par. 6. v. Bolton. 26 Cal. 393. 405; Florida: Here, by 

Compare the presumption 0/ executio't Borne freak such as occasionally disfigures our 
for a recorded or acknowledged dced. post, Statc constitutions, and in phraseology of 
§ 2521. crude draftsmanship. the subject is even 

§ 1676a. 11843, Woods, J., in Wark!). enshrined in the Constitution: Art. XVI, 
Willard, 13 N. H. 389. 398 (" The whole office § 21 (" Deeds and mortgages which have been 
of an acknowledgment i~ the \'crificntion of the proved for· record and recorded according to 
due pxecution of the dct.'<i "). IIIW shall be taken as 'prima Cacie' evidence in 

: Admiuible: CASADA: Manitoba: Rev. St. the courts in this State without requiring proof 
1913. c. 172, § 50 (rl'gistrar's certificate of of execution"); Georgia: 18S!;, Bell v. Me-
due registration on an original instrument shall Cawley, 29 Ga. 355, 360; 1860, Oliver v. 
he evidence" of the due execution of the instru- Persons, 30 Ga. 391, 398 (under St. 1856 the 
ment "); ,veto BruTIJflcick: Consol. St. 1904, record certificate, when the records of office 
c. lSI. § 55 (I"('ltistrar's certificate and indoree- arc destroyed. is only presumptive oC execution 
mrnt of n'gistration shall be evidence" of the and may he contradicted, the issue being for 
dul' eXf'~ution or the instrument," and no the Court); 1861, Gillv. Strozier, 32 Ga. 688, 
proof of the registrar's signature or office is 694 (applies only to documents authorized 
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of being required to bring witnesses for a deed in court but not to bring them 
for a deed not in court. 

That any doubt could have been suggested is due merely to the faulty 
wording of the earlier group of statutes; these usually declared merely that 

to be recorded); 1867, Doe d. Hollis v. Steven~. 1911, May 11, p. 259 Dig. § 8841, Evidenc(' 
36 Ga. 463, 472; 1884, RoBS v. Campbell, (sheriff's deeds; prothonotary's certificate of 
73 Ga. 309, 315; Illinois: Rev. St. 11874, acknowledgment und"r Court seal, when thl' 
c. 30, § 35 (quoted ante, § 1676) ; St. 1897, May deed is recorded, suffices); Philippine I Bland.: 
I, § 37 {a duly witnessed or acknowledged Admin. C. 1917, § 198 (recorded instrument 
receipt of the owner of a registered title to land affecting title of unregistered land is "compe· 
shall be'" prima facie' evidence of the genuine- tent e\'idcnce "); South Carolilla: 1834, Monk 
ness of such signature"); St. 1907, May 28, II. Jenkins, 2 Hill Ch. 9, 15, semble: 1840, 
p. 376, § 5 (horse-shoer's lien); Indiana: Edmonston v. Hughes, Cheves 81, 85, ,emble: 
1860, Lyon r. Perry, 14 Ind. 515; 1865, C. C. P. 1922, § 714 (" the production, without 
Allen v. Vincl'nnes, 25 Ind. 531; 1884, Carver further or other proof, of the original of any 
v. Carver, 97 Ind. 497, 50!), 513 (" In all cases and every instrument in writing," other than 
where the record is competent evidence, the v.·iIls, required by law to be recorded" shall be 
deed is also competent, without further proof 'prima facie' evidence of the execution of such 
of its execution "); 1895, Krom v. Vermilion, instrument," pro\ided it is duly recorded and 
143 Ind. 75, 41 N. E. 539; Kansas: G. S. tendays'noticeofintention to produce is given 
1915, § 2084, St. 1905 (dcfectively acknowl- to the opponent); § il5 (the foregoing is not to 
edged or recorded instruments, on record for apply where fraud in the execution is claimed, 
10 years, promble by production of the orig- provided ten day:!' notice of the claim is given); 
inal);; Maine: 1833, Knox t'. Silloway, 1 South Dakota: Rev. C. 1919, § 2724 (" Every 
Fair!. 201, 216, 219 (quoted supra); 1841, instrument in writing which is acknowledged 
Ayers :. Hewitt, 1 Appl. 281, 286; Maryland: or witncssed and duly recorded or duly filed " 
1854, Barry v. Hoffman, 6 Md. 78, 87; Warner is admissible "v.ithout further proof ") ; 
v. Hardy, 6 Md. 525, 537; Michigan: 1856, § 2i25 (similar, for instruments affecting real 
Lacey r. Davis, 4 Mich. 140, 150; 1897, property, defectively recorded before Feb. 
Webb v. Holt, 113 Mich. 338, 71 N. W. 637; I, 1911); Te:z:aa: Rev. Civ. St. 1911, § 3700 
Minnesota: Gen. St. 1913, § 8456 (an instru- (" Every instrument of v.Titing," lav.1ully 
mont authorized to be recorded, and duly I\C- recorded v.ith the clerk of the county court and 
knowledged or proved, is admissible .. withou t proved or acknowledged according to In w at the 
further proof"); Jfis.n8Sippi: Code 1906, time, or recorded for 10 years whethcr Inv.1ully 
§ 1956. Hem. § 1616 (recorded original of any or not, is admissible .. without the neeessity 
instrument required or permittcd by law to be of proving its exccution," on conditions stated 
recorded, when duly certified to be acknowl- ante, § 1651); §§ 6855, 6856 (certain instru-
edged, etc., admiBSible "without further proof ments recorded before Feb. 9, 1860, as noted in 
of its execution and delivcry"); Misaouri: § 1651, allte, admissible); J;"ennont: 1827, 
Rev. St. 1919, § 5356 (deeds, ctc., before Hubbard v. Dewey, 2 Aik. 312, 315 (clerk's 
officers of the French or Spanish gO\ ernment, certificate of the fact of record or execution 
receivable "v.ithout further proof" when of a deed. etc., receivable); 1827, Williams v. 
certified as recorded by the recorder of land Wetherbee, 2 Aik. 329, 335 (admissible 
titles); § 5293 (" marriage contracts, duly .. without other proof of its execution than was 
proved or acknowledged nnd certified and furnished by its containing all thc statutory 
recorded," admi.~8ihle "without further proof requisites of v.itnessing, ncknowlcclging, and 
of. their execution "); § 1665 (sherifi's deed recording "); 1832, Johnson v. McGuire, 4 
recorded, admi:!sible .. without further proof of Vt. 327 (" it is not made e~idence by any 
the execution thereof"); Nevada: Rev. L. statute"; but is admissible); Waahinqton: 
1912, § 2754 (notary's certificate of acknowl- 1900, Blewett v. Bash, 22 Wnsh. 536, 61 PIIC. 
edgull'nt; quoted ante, § 1675); § 5414 (in- 770; Wisco1lsin: Stats. 1919. § 4156 (quotL'd 
strum£"nts affecting r('alty; like Cal. C. C. P. ante, § 1676) ~ 
§ 1951); New Jersey: Compo St. 1910 (quoted loodmisllible: Possibly in Connecticut, 
ante, § 1676); New Merico: Annot. St. 1915, Massachusett8, and New Hampshire; see the 
§ 11 (the execution of all written instruments citations ante, § 1651. In Indiana, MullLi r. 
whether or not affecting real cstate, except Cavins, 1839, 5 Blackf. 77, excluding it when 
commercial papcr, may be t'videnced by cer- offered by a grnntee, is probably not law sim:" 
tificate of acknowledgment by notary, etc.); the rulings Bupra. 
New York: C. P. A. 1920, § 384 (n duly re- Undecidetl: 1888, I.ander v. Propper, 6 Dak. 
corded conveyance is provable by certificate 64, 65 (chattel mortgage; question not de-
entitling to record); North Carolina: 1900, cided); 1852, Sandl!r!! 11. Pepoon, 4 Fla. 465. 
Griffith V. Richmond, 126 N. C. 377, 35 S. E. 469 (undecided; but not admissible where not 
620 (chattel mortgage); Peml4111ronia: St. duly Ilcknowledged). 
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the register (or a certified copy) could be used when the original deed was 
shown to be lost or otherwise unavailable, and the argument was made that 
the statutory authority for the use of the register was confined to the specific 
cases of a deed lost or the like, and furthermore that no express authority was 
given to the registrar or other officer to place a certificate upon the original 
deed. As to the latter argument, it is enough to answer that the practical 
inconsistency produced by the contrary result must suffice to imply such an 
authority. As to the former argument, it is clear that the statutury proviso 
was in reality intended to sanction the rule requiring the production of the 
original (anie, § 1224), and Imd no other limitations in view; so that, when 
that rule was satisfied, and the execution remained to be prO\°ed, the officer's 
statutory authority to take the probate of execution was still in full effect 
and could be anliled of to e\Oidellce execution, even though it was not needed 
for evidencing the contents: 

IS:!:!, MELI.E!I:, C. J., in Knox v. Sillowt7.y, 1 FaiM. 201, 218 (after pointing out that an 
office-copy would suflice): .. Now by what magic has a copy from the registry acquired 
more ~olemnity and virtue than the original, and why is it entitled to more credit in a 
Court of justice? Why is not a registered, unproved, original deed as good, as safe, and 
as satisfactory evidcnee, as a certified copy of such unproved originnl, or rather as a 
rertified copy of the record, which is no more than a copy of the original? Is not the 
sUPposl.'d distinction thc merest phantom? ..• It mlJ!.'t be remembered that, in the 
nbove-mentioncd ('ases in which certifit-d copies arc admitted in evidencc, they nrc admitted 
not becausc the registry of the original deed is full and conclusive proof of the legal ext!('U
tion of it, but hemuse it is presumptivc and 'prima facie' proof that the original is whut 
it appears to be. namely, a fair nnd perfected ("ontract, innsmuch as the person claiming 
under it has voluntarily plaeetl it on the public reeords of thc county. The Court, there
fore, for these reasons and in these (.'Ilses, prelllme the original dt'Cd to have been duly 
exeeutcd. and thus throw the 'onus probandi' upon the other party, who if he can may 
impeach the deed as a forgery or show that it was never delivert-d and perfected by the 
grantor." 

This result was generally reached by judicial construction; but the modern 
statutes have uften taken care to declare expressly that the original deed bear
ing the proper officer's ('l:rtificute of due acknowledgment or probate shall 
be admissible. 

The variolls kinds of officers, at home and abroad, who are authorized to 
make such certificates, \"ar~' in the different States, and their detailed enumer
ation is beyond the purview of the present work.3 

§ 1676b. Certificate of Execution (Jurat) of Affidavit or Deposition. (1) 
When an affidavit is offered i. t~. a document purporting to have been sworn 
to b~· a particular person the due taking of the oath to that document by 
the named person must somehow be evidenced. The jurat, or certificate or the 
officer administering the oath, purports to make the necessary statements 
for this purpose; and this certificate was at COllmon law recognized as admis-

3 For the requirements as to number 0/ or 11 personal acknowledgment by the malcer 
v:it7lts.es te~tifyillg before such officer, iu lieu or the instrument, see post, § 2054. 
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sible, so far as it was made by an officer having the proper authority.1 The 
admissibility of the certificate thus depends upon whether the officer has 
under the law an authority to administer oaths. This, howe .... er. is a matter 
of administrative law, and is now everywhere covered by statutes,-often con
taining elaborate provisions, which do not fall within the present purview. 

(2) In the same way, the admissibility of a certificate of the taking of a 
deposition depends upon the authority of certain officers to take a deposition 
and upon the statutory pro .... isions enumerating them and prescribing the 
formalities of their proceedings. This also is a matter of administrati .... e Jaw 
and of procedure, 110t here to be r!ealt with (anie, § ]:182). 

(3) When the execution of a.1l affida\'it, a deposition, or a deed is certified 
by a purporting officer, whose certificate would be admissible for the purpose. 
some e .... idence as to the genuineness of the certificate itself must be offered. 
i. c. the certificate must be allthentieal. The purporting seal of a notary is 
by long tradition regarded as sufficient evidence; so also the great seal of 
State (post, §§ 2161-2166). But when the seal does not suffice, it remains to 
e .... idence three essential clements, namely, the authorit~, of the officer (if 
a foreign one), the fact that the person named was such an officer, and the 
fact that the seal and signature were affixed b~· him and b~' no other. For 
this purpose, then, additional certificates may have to be employed. The 
general principle applicable is the same that go .... erns the authentication of 
certified copies (post, § 16(9).2 

§ 167Gb. I 1728. Ex parte Ruddock, Alderson, B. (magistrate's jurat to an affida\it. 
~losely 78 (L. C. King said" he had knO"'n evidence of the duc 6wearing); 1904, Markcy r. 
an affida\it sworn before one of our cOllsuls State, 47 Fla. as, :i7 So. 53. 
abroad. allowpd to be rcad by the courts of The jurat suffices as 'prima facie' e\idencc 
law"); 1744, Willes. L. C. J., in Omichund v. of the taking of the oath. even though the 
Barker. Willes 5:18. 550 ("The propcr and usual witness if called to the stand cannot remember 
e\idence of a fact arising beyond sea is an the circumstances (prcci6Cly as in the attc~-
affida\it or dcposition taken bcfore a public tation of a subscribir.g witness. an/c, § 1302): 
notary and certified to he so under the seal 1!l06, Komp v. State. 12!l Wis. 20. 108 N. W. 
of the place or the principal officer of the place; 46. 
which has been admitted as evidence in some For the necessity of evidence of identitll. sec 
ClUles where it would be too expclu;i\·e. consid- post, § 2529. 
ering the nature of the cause, to take out 1\ : The authorities for its application to certi· 
special commia~ion "); 1810, R. v. Benson,!! licd copies of olJicial and iudicial rccords nfl' 
Camp. 508 (perjury in an ans1l·c. in chancery; eollccted post, §§ 16hO, l()SI. and for dud 
to prove the oath, the handwriting of tho records, anle, § 16.51. The authoritif'!; for thus 
master's jurat was sufficient, without !'lIl1ins authenticating ccrtificlltes of alJidarils and 
the mast~r); 1S24, R. v. HaiJpy. 1 C. &. 1'. 258 depositions arc incxtricahly mingled with the 
(affida\it of an illiterate, whil'h should hayo ndministrative law above-mentioned. de!'larinj! 
been read O\'cr to her; Littlcdale. J.: "If in such officcrs' authority, and cannot be con"ici-
such a case the master. by the jurat. nuthcnti- ered here. but thc statut(·s .. ited poo;t, § 1681 
rates the fact of its having been read over, we (judicial records) and §§ 2161-2166 (authenti-
give him credit "); R. v. Spcnccr. 1 C. & P. cation by official seal) will furnish II. guide. 
260 (an answer in chanccry, Abbott. C. J.: Thc follo"ing ilIustratc thc statutes and the 
.. The Courts always give crcdence to the sig- questions which thpy raise. 
Dature of the magistrate or commissioner; UNI'I'ED STATES: Connecticut: Gen. St. 
and if his signature to the jurat is proved, 1918, § 5707 (Secretary of State of United 
that is sufficient e\-idence that the party was States' certificate. admissible to prove the 
duly sworn; and if the place at which it was official charaeter of an officer taking a deposi-
ewom is mentioned in the jurat, that is tionout of the State); Illinol~: Rc\,. St.lSi4, 
sufficient c\idencc that it was sworn at that c. 51, § 30 (depositions taken out of the Statc 
place "); 1835, R. v. Foster, 7 C. & p, 148, per .. by any judge, master in chancery. notary 
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§ 1677. Certifted Copies; General Pdnciple (Scope of Authority; True 
Copies; Time and Manner of Certifying; Genuineness of Documents on File in 
the Office). It might have been supposed that, for the lawful custodian of 
documents in official custod~', an authority could be implied (ante, § 1633), 
from the very nature of his office, to furnish copies that should be receivable 
in evidence. But the common law in England did not imply such an 
authority. 

The reasons against the admission of certificates in general (ante, § 1674) 
could hardly be thought to forbid the recognition of certificates of copies of 
public records; for there were ample means of authenticating them, there 
was little risk of forgery, and the original record itself was open to all for 
the purpose of verifying doubt as to the copy's correctness. l'tloreover, the 
e:-"'Pense and the inconvenience of using a sworn copy 1 was greater, and the 
frequency of the need of resorting to copies of public records emphasized this 
consideration. It is difficult to learn the precise nature of the policy (if there 
was any conscious one) which sufficed to support this unenlightened doctrine. 
Considering the strong grasp which professional selfishness, with its deliberate 
multiplication of fees, had upon the methods of English law up to the middle 
of the 1800s,2 and of the fixed notion (still there prevailing) as to the undesir
ability of making litigation less expensive, it may be surmised that these had 
some influence upon the professional satisfaction with that profitable rule of 
proof which retained the copying-fees and witness-fees chiefly in the hands 
of the attorney's clerks, as well as upon the favor shown by the Chancery to 
exemplified copies over office copies.3 

public, or justicc of thc peace out of this State, 
or other officer"; the rcturn "shall be accom
panied by a ('ertificate of his official character, 
under the great seal of Stute, or under the sp.ul 
of the proper court of record of the county 
or rity where the deposition shall be taken ") ; 
1900, Scott v. Bassett, 186 lll. 98, 57 N. E. 835 
(foreign dpposition before a notary public; 
the certificute of the notary's official character 
need not .. accompany" the deposition under 
R. S. e. 51, § 30, but may be produced at the 
trial); 1914, Tompkins v. Tompkins, 257 Ill. 
562, 100 N. E. !)jj5 (officer taking a deposition 
without the State of Illinois acts by \;rtue of 
Illinois authority to prepare the testimony 
for usc in an Illinois court, and not by \;rtuo 
oC the foreign State's authority. hence the 
Iluthority of the foreign Stute need not be 
shown; see comments on this case in Diinois 
Law Review, IX, (1). 

Compare § 2165, post. 
§ 1677. 1 The distinction between .. certi

fied" or .. office" copies and .. sworn .. or 
"examined" copies has already been stated 
(anie, §§ 1648, 1273). 

2 Some account of this spirit and its i!1us
trations may be soon in A Century of Law 
Refoiln, London. 1901, passim, and Charles 
Dickeos' Blenk House. 

a Mr. (aiterwards L. C. J.) Denman, on 
coming in 1826 to preside llt the 'Old Bailey 
Criminal Court, found that in certain indict
ments for larceny the punishment was capit(l,1 
on certain facts, but these facts though alleged 
in the indictment were in mercy ne,'er proved; 
"on inquiring into the reason for thus charging 
in the indictment a grayer crime than is in
tended to be established in proof, I find that 
there is a higher lee lor drawing an indictment 
lor a capital offence!" (Arnould's Life of 
Denman, I, 212). "A striking illustration of 
the brevity which lawyers could attain, there 
being no interest to be vcr bane, is the judg
ment of death upon a felon, which, as there 
was no fee according to the number of words 
contained in it, wus thus recorded: • Sus. pcr 
coll. .. ' (Campbell, Lh'es of the Chancellors, 
VI, 118). 

.. As the costs Were in proportion to the 
length of the pleadings, it will readily be 
seen that the solicitors had every tempta
tion to prolixity. Thus, a witness testified 
before the Chancery Commission of 1852 
(First Report of the Commission, App. A, 
p. 180): 'If I drswa document of 120 folios, 
I get £6, and it I compress thut into 30 folios I 
get only 30 shillings. In fact, the worse the 
business is done, the better it is paid for'; 
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Whatever the policy, the theory of the rule was perfectly clear: it was 
merely the general one, already noticed (ante, § 1674), that an authority to 
certify copies would not be implied from the nature of the office of a custodian of 
documents,4 and therefore that an e.tpress authority wa.Y necessary, either by 
means of a special order in each i.nstance or by a general order or statute. 
This theory is expounded in the following passages: 

1767, BULLEn, J., Trials at Nisi Prius, 229: "Here a difference is to be taken between 
a copy authenticated by a person trusted for that purpose, for there that copy is evidence 
without proof; and a copy given out by an officer of the court who is not trusted (or 
that purpose, which is not evidence without proving it actually examined. The reason 
of the difference is, that where the law has appointed any person for any purpose, the 
law must trust him as far as he acts under its authority; therefore the chirograph of a 
fine is evidencro of such fine, because the chirographer is appointed to give out copies of 
the agreements between the parties that are lodged of record. So where the deed is 
inrolled, the indorsement of the inrolment is evidence without further proof of the deed, 
because the officer is intrusted to authenticate such a deed by inrolment; 5 but if the 
officer of the court make out a copy, when he is not intrusted to that purpose, they ought 
to prove it examined, because being no part of his office, he is but a private man, and a 
private man's mcre writing ought not to be credited without an oath. Therefore it is not 
enough to give in evidence a copy of a judgment, though it be examined by the clerk of 
the Treasury, because it is no part of the necessary office of clerk, for he is only intrusted 
to keep the records for the benefit of all men's perusal, and not to make out copies of 
them. So if the deed inrolled be lost, and the clerk of the peace make out a copy of the 
inro!ment, that is no evidence without proving it examined; because the clerk is intrusted 
to authenticate the decd itself by inrolment, and not to gi .... e out copies of the inrolment. 
The office copies of depositions are evidence in chancery, but not at common law ,,;thout 
examination with the roll; for though that Court ha .... e, for their own convenience, im
powered their officers to make out such copies as should be evidence; yet the particular 
rules of their Courts are not taken notice of by the Courts of common law, and therefore 
they are not evidence in those courts. Where the fine is to be provcd ,,;th proclamations 
(as it must be to bar a stranger) thc proclamations must be examined with the roll, for 
t.~ough the chirographer is authorized by the common law to make out copies to the 
parties of the fine itself, yet he is not appointed by the statutes to copy the proclamations, 
and therefore his indorsement on the back of the fine is not binding." 6 

1816, BAYLEY, J., in lJIack v. Braybrook, 2 Stark. 8; Appleton Y. Braybrook, 6 M. &. S. 
37 (a copy of a Jamaica judgment by a clerk of court, without the seal of the Island or 
of the court, was rejected): ")1r. Erskine [of counsel) has put the question on the proper 
ground, that it is the act of an officer appointed to authenticate copies. But the facts 
do not support the position. There are some officers whose duty it is to deliver out 
copies, and who have not discharged their duty until they have delivered out copies to 
persons whose title is concerned. The chirographer of a fine, till this is done, has not 
performed his duty. There is a distinction between such act.-; and the making copies of 

a folio being, as I believe, 15 lines of (j words 
each. . . . Then again, every party had to 
take office copies of every paper filed, or at 
least pay for them, on penalty of incurring 
the displeasure of the officials" (John Marshall 
Gest, The Lawyer in Literature, l!)13, p. 23). 
Illustrative details of the unconscionable and 
intolerable conditions !lre given in Holds
worth's History of English Law, vol. I, 3d cd. 
1922. p. 441; also post, § 1845. par. (D). 

• Except for the ancient instance of the 
chirographer of a fine, which was perhaps not 

• an eXceptIOn. 
S Sec ante, § 1650. 
6 This passage was founded closely upon 

Gilbert, Evidence, 24 (1726), and served to 
phrase the law for a century after its original 
framing; for it reappears also in subst~l"lCe in 
Peake, Phillipps, 3Iid Sturkie. 
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records by an officer who has the custody of them. . . • Therefore the receiving authen
ticated copies in evidence must be confined to cases where the officer would not have 
performed his duty until he had delivered out a copy of the record." HOLROYD, J.: "The 
distinction is plain between that which proceeds from the officer in the course of his duty 
in the office, and that which he is not specially authorized by his office to do. . . . An 
exemplification is under the seal of the court, which shows it to be the act of the Court, 
and it is equivalent when the act is done by an officer who has a duty cast on him for 
the express purpose." 

This was for England the settled theory of the common law; and it naturally 
was found persisting, in some jurisdictions at least, in this country. 7 But in 
the United States the Federal Supreme Court early broke away from this 
tradition. It is not necessary to suppose that there was a professional inclina
tion any the less strong to prefer the orthodox rule; it is probable that the 
conditions of the newer country, less fixed by tradition, merely made it easier 
for the enlightened proposition of Chief Justice :i\Iarshall to find acceptance. 
Under him was laid down by the Court the general principle that the lawful 
cu.swdian of a puhlic record lUl.Y, by implication of his office, and without express 
order, an authon:ty to certify copies: 

1804, MARSHALL, C. J., in Church v. Hubbart, 2 Cr. 186,236: "The sanction of an oath 
is required for their establishment [foreign laws], unless they can be verified by some 
other such high authority that the law respects it not less than the oath of an individual. 
In this case the edicts produced are not verified by oath. The consul has not sworn; he 
has only certified that they are truly copied from the originals. To give to this certificate 
the force of testimony it will be necessary to show that this is one of those consular func
tions to which, to usc its own language, the laws of this country attach full faith and 
credit. Consuls, it is said, are offieers known to the law of nations and are entrusted with 
high powers. This is very true; but they do not appear to be entrusted with the power 
of authenticating the laws of foreign nations. They are not the kecpers of those laws. 
They can grant no official copies of them. There appears no reason for assigning to their 
certificate respecting a foreign law any higher or different degree of credit than would 
be assigned to their certificates of any other fact." 

1833, l\1ARSIULI., C. J., in U. S. v. Perchcman, i Pet. 51, 86: "The· counsel for the 
claimant offered in evidenee a copy, from the office of the keeper of public archives, of the 
original grant on which t11e claim is founded .... We think that on general principles 
of law a copy given by a public officer whose duty it is to keep the original ought to be 
given in evidence." 

With the influence of the Federal Supreme Court. thus early enlisted in support 
of this innovation, it soon found favor. The occasion for invoking a common
law principle arose comparatively seldom, for statutes early began to correct 
the English rule, and to deal in multiplicity with specific kinds of records; 
and subsequently in many jurisdictions a statute sanctioned the principle in 

7 1852, Stewart t>. Swanzey, 23 Miss. 505, he has no more authority for that purpose tbBD 
semble; 1839, New Jersey R. de T. Co. v. Suy- any otber person "); 1894, West Jersey Trac
dam, 17 N. J. L. 25, 60; 1854, State 11. Cake, tion Co. v. Board, 57 id. 313, 316, 30 AU. 581. 
24 N. J. L. 516 ("Where an officer is merely en- See also under New York and North Carolina, 
trusted with the custody of records or papers, post, § 1680, for other indications of the ss.me 
and is not authorized by statute to make copies, sort. 

552 

• 



§§ 1630-1684] OFFICIAL STATEMENTS: CERTIFIEb COPIES § 1677 

general form. But the principle laid down by Chief Justice Marshall may be 
said to have become the orthodox common law of the United States; 8 and it 
still occasionally serves in practice where no statute has anticipated its need. 

Certain deductions from the general principle may now be e:'Camined: 
(1) Exi3tence and scope of the authority. The certifier must be the lawful 

official custodian of the particular document; his authority, then, is to be 
sought in the administrative law which. declares the duties of the various 
officers; the application of tIus principle to specific kinds of documents, under 
statute and precedent, is later examined (post, §§ IGSQ-16S2). (a) It is this 
lawful custody which implies the authority to certify, and therefore the cer
tificate need on principle merely state that the paper bearing it is a copy of 
a specified document existing in the certifier's custody. But where a statute 
has expressly made certain certified copies admissible, some Courts are found 
treating this statute as supplanting the common-law principle and as furnish
ing a definite rule which must be formally and precisely followed. Whether, 
for example, the certificate -must predicate a "correct'~ or "complete" or "true" 
copy, is a question frequently considered, depending much on the wording of 
local statutes.9 The technical treatment of the subject shown by some 
Courts is unjustifiable. Whether a single certificate suffices to cover copies 
of several documents is a mere matter of the mechanical unity of the papers 

• 1850, New York Dry Dock 17. Hicks, 5 rect representation," etc., not sufficient as a 
McLean 111, 113; 1827, Thomas v. Tanner, copy of a map); Mont. Re\,. C. 1921, § 10573 
6 T. B. Monr. Ky. 52, 53; 1879, Board 11. (like Cal. C. C. P. § 1923); Or. Laws 1920. 
Hernandez, 31 La. An. 158, 159; 1882, § 771 (like Cal. C. C. P. § 1923); 1915. E\'ans 
Shutesbury v. Hadley, 133 Mass. 242. 247; 17. Marvin. 76 Or. 540. 148 Pac. 1119 (certified 
1827, Bettis 11. Logan. 2 Mo. 2; 1852. Childress copy of Justice's judgment. excluded because 
v. Cutler. 16 Mo. 24. 44; 1853, Soulard 11. Lords Or. L. § 771 pro\'ides that a certificate 
Allen, 18 Mo. 590. 595; 1855, Charlotte 11. of copy must recite a comparison 'I'Iith the 
Chouteau, 21 Mo. 590, 596; 1897, Banking original and this certificate did not; unsound. 
House 17. Durr, 139 Mo. 660. 41 S. W. 227; for the provision should ha\'e been treated as 
1858. Ferguson 11. Clifford, 37 N. H. 85, 95 directory only: the Courts are so meek in 
(" the weight of authority seems to have estab- wearing their self shackled intellectual chains) : 
lished the rule "); 1896. Barcello 17. Hapgood. 1825. Edmiston o. Schwartz. 13 S. & R. Pa. 
118 N. C. 712, 24 S. E. 124 (and here that 135 (a certificate that a record is "truly copied" 
official custodY was allowed to be shown from imports a copying of the whole); 1883. Bone-
the fact of deposit with the officer as a record. stcel ~. Sullivan. 104 Pa. 9. 13 (copy of a record 
v.ithout proof of the statutI! prescribing of a domestic State. certified as true. 'I'Iill be 
his duty); 1847. Bryant 17. Kelton. 1 Tex. assumed to be complete): Philippine Islands: 
436. C. C. P. 1901. § 318 (like Cal. C. C. P. § 1923) ; 

8 A few may be noted as illustrations: Cal. Porto Rico: Rev.~St. & C. 1911. § 1439 (like 
C.-C. P. 1872. § 1923 (when certified copies of Cal. C. C. P. § 1923); 1843. Treasurers 11. 

writings are used. "the certificate must state in Witsall. 1 Speer S. C. 220. 222 (under a statute 
6ubstance that the copy is a correct copy of admitting an "exact copy," a certificate of a 
the original. or of a specified part thereof, as balance struck in Treasury books is not a copy 
the case may be "); 1881. Painter 11. Hall. 75 of entries therein); 1830, Burton 11. Pettibone. 
Ind. 208. 214: 1883. Anderson 11. Ackerman. 88 5 Yerg. Tenn. 443 (" truly copied from the 
Ind. 481. 490; 1887. Yeager 1>. Wright. 112 records" is not equivalent to a full transcript) ; 
Ind. 230, 234. 13 N. E. 707; 1896. Naunes 11. 1871. Johnson 11. Bolton. 43 Vt. 303. 304 (adju-
State. 143 Ind. 299, 42 N. E. 609 (the statute tant-general's copy of a general order certified 
authorized the custodian of a public record to merely "official." not sufficient to show a 
certify that the copy was" true and complete." .. true copy"). 
and he certified only to "a true copy"; Compare the citations post, § 1678 (certify-
excluded): 1839. Doe 17. King. 3 How. Miss. ing the effect of the document), and § 2108 
125. 136 (certificate that "the above is a cor- (proving the whole of 8 docnment). 
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bearing the copies, &.nd thus depends upon the circumstances of each case; 10 

for there is no reason why the certificate should be formany repeated for 
every copy forming a part of a series of papers inherently apparent to be one 
legal whole. (b) The authority must of course exist at the time of certifying,' 
a certificate, for example, from one whose office had expired would have 110 

standing.ll The office and authority existing, it is immaterial that the act of 
certifying is done after trial begun.I2 (0) That a deputy officer may properly 
certify for the chief officer nominally having custody has already been noticed 
(aute, § 163:1, par. 8). 

(2) Genuineness of the original. The officer's authority rests on his custody 
of the original; this custody, however, enables him to speak, not merely to 
the correctness of the copy, but also to the existence and genuineness of the 
original. The great obstacle, as already noticed (allte, § H(48), to the use of 
a register as evidence of a recorded private do:>ed, was the registrar's inability 
to speak to the genuineness of the deed; and special means to qualify him 
in this respect had to be provided. This obstacle does not exist for an official 
record; for it is both origi nally prepared and thereafter preserved in the 
office; and although it ma.v not have been prepared by the chief officer or 
custodian himself, still his knowledge of the affairs of the office as transacted 
by his subordinates is sufficiently direct to suffice as personal knowledge 
(ante, § 1635, par. 2): 

1840, CATRO~, J., in U. S. v. Wiggins, 14 Pet. 334, 346: "[A certified copy of an original 
in a public officel proves' prima facie' the original to have becn of file in the public office 
when it was made; and for this plain reason, the officer's I..'ertificate has accorded to it 
the sanctity of a deposition; he certifies 'that the preceding wpy is faithfully drawn from 
the original, which exists in the secretary's office, under my charge.'" 

This result is clear enough for documents actually having their inception 
within the office, such as a book of accounts, a court rfJll. or an ordinary 
official register. But many kinds of documents, preserved in official custody, 
are prepared without the premises of the office by privat.e persons and are then 
filed or deposited in the office under a requirement of law, such as bonds or 
affidavits of various sorts. In some of thebe instances, no doubt, the docu. 
ment is customarily acknowledged before the officer or otherwise verified by 
him before filing; in others affidavits, for example there has been 
already a due verification certified by some other officer (ante, § 16i6). 

10 1855, Pike 11. Crehore, 40 Me. 503, 513 
(copies of papers of record in a bankntptcy 
case; most of the papers, offered ill a mass hut 
separate, were not certified; on one of them 
WIIS a proper certificate; all were held properly 
excluded); 1860, Com. 11. Ford, 14 Gray l\]nss. 
399 (one attestation at the end of all the docu
ments on one paper, Bufficient). 

11 1850. Brown 11. Scott, 2 Greene In. 45-l 
(certificate of a justice of the peace after ollic') 
expired, excluded). 

Whether the second certificate of the offieer 
authenticating the copying officer's certificnte 
need state that his term exists, is a different 
question, considered post, § 1679. 

12 1870, Rogers 11. Stevenson, 16 Minn. OR, 
70. 

The mere fact of an erasure in the copy is 
nut fatal: 1864, Johnston 11. Ewing Female 
University, 35 III. 518. 528 (certificate of incor
poration); 1864, Holbrook 11. Nichol, :10 Ill. 
161, 164 (power of attorney). 
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Nevertheless, many instances remain, e. g. chattel mortgages, in which the 
document, though required to be filed, has no means provided for the au
thentication of its genuineness before filing. Is the custodian's certified copy 
evidence of the genuineness of such documents? Singularly enough, no clear 
distinction on this point seems to have been generally taken by the Courts. 
They have definitely put on one side the case of a recorded deed (includ~ 
ing under that term mortgages, powers of attorney, and the like), and have 
established the principle (ante, § 1648) that the registrar's certified copy shall 
not suffice where no means was provided for the registrar to inform himself 
of the deed's gcnuineness before recording. But, instead of classing with 
recorded deeds all other documents of private e.xtra-official origin which were 
not authenticated before the filing, they have inclined rather to include all 
such documents indiscriminately with public or official records generall~', as 
capable of being proved by a certified copy, in respect to genuineness as well 
us to contcnts. The question has rather been ignored than settled. In the 
few instances in which it has been dealt with, the rulings have been divided.13 

13 With the following cases compare those for tbe absencc of the Statc seal from th(' origi
cited posl, §§ 2158, 2159 (official custody as nal, when, as here, in court); Indiana: 1842, 
sufficient evidence of the genuineness of original Steel ~. Pope, 6 BhlCkf. 176 (justice's certificate 
documents produced fronl that custody); com- that II warrant is on file in his office, sufficient 
pare also the statutes cited poll, U 1680, 1681, to authenticate): Kcnltlcl.:y: 1903, Burkhardt 
which often cover the point, and the statutes and 1'. Loughridge, 116 Ky. 604, 76 S. W. 397 (a 
cascs cited ante, § 1651 (recorded con .... eyances). title-bond recorded: the record held not evi-

ENGLAND: 1807, Duncan~. Scott, 1 Camp. dence of its execution); 1Ilaine: 1847, Ham-
100, 102 (certified copy of a deposition of G., matt ~. Emerson, 27 Me. 308, 337 (copy of a 
admitted, with no further evidence; EIIen- document on file in court, sufficient if its sig. 
borough, L. C. J.: "If it is suspected that nature is otheroise evidenced); /tlas8ochusctts: 
some one personated G., and that his signa- 1886, Com. ~. Richardson, 142 Mass. 71. 73, 
turl! is forgery, I wiIl send to Chambers for 7 N. E. 26 (if a duly ccrtified copy, made evi
the original examination: othcl' wise, the copy dence by statute, of a lease in official custody, 
so attcsted and delivered [by the clerk) must had been offered, .. it may be that no proof 
be received aDd relied on "). would ha .... e been neccssary of the signatures 

~ANADA: 1877, R. ~. Wright, 17 N. Br. or handwdting of those commissioners who 
363, 369 (under a statute making admissible had executed the original lease or of the town 
certified copies of documents filcd in II foreign officers [signing it]; such a duly. authenticated 
court, 11 duly certified copy of an affidavit so copy of 11 public document sho\\ing an official 
filed is evidence of the affidllvit's execution). act done by commissioners in discharge of a 

UNITED STATES: Federal: 1806, U. S. I). lawful duty and produced from proper custody 
Johns, 4 Dall. 412, 415 (cited post, § 1680): having been made competent evidence, proof 
Alabama: 1869, Monts ~. Stephens, 43 Ala. of handwriting or signatures is neceSS3rily 
217, 222 (constable'!! bond; a probate judge's with: such proof would in,leed be 
certified copy is evidence only of the bond's impossible in re1ation to a copy"): 1900, Smith 
being in his office, not of its execution, approval. ~. Paul Boy ton Co., 176 Mass. 217, 57 N. E. 367 
or due filing); 1882, Martin ~. Hall, 72 Ala. (certified copies of a filed certificate of corporate 
587 (cited post, § 1680): 1887, Stevenson~. organization, etc.; ,. the fact that they pur-
Moody, 85 Ala. 33,4 So. 595 (cited post, § 1681) ; ported to be made and filed in pursuance of the 
Connecticut: 1901, Barber ~. International law made it right to infer, from the copie~ 
Co., 73 Conn. 581, 48 AtJ. 758 (certified copy themselves, that they were genuine"; no 
of II judicial record containing an assignment authorities cited); Michiuan: 1878, Lee 1>. 

of a judgment, admitted as proving the pur- Wisner, 38 Mich. 82, 87 (bond filed in court; 
porting paper's presence in tbe court files: certified copy suffices); New Mezico: 1897, 
the effect left undecided); Georgia: 1881, Field~. Cain, 9 N. M. 283, 50 Pac. 327 (an 
Jackson I). Johnson, 67 Ga. 167, 180 (eited assignment of a judgment filed nearly seven 
post, § 1680); 1897, Reppard ~. Warren, 103 years later: certified copy not evidence of 
Ga. 198, 29 S. E. 817 (certified copy of State genuineness); New York: 1803, Miller ~. 
plat and grant, receivable to show execution, Livinllston, 1 Cui. 349, 358 (letters deposited in 
but semble only WI preliminary to accounting 11 foreign Admiralty Court; whether a.'!I!umcd 
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But the general tendency is illustrated in the statutes dealing with certified 
copies of official documents (post, §§ 1680, 1681), which often declaz:ed the 
certified copy admissible, "without further proof," for "all records, papers, 
and documents lawfully on file" in the office, and thus apparently authorize 
the certified copy to evidence the genuineness of documents filed with the cus
todian without any guarantee of their genuineness; although by some statutes 
(as in Kentucky) this consequence is avoided and other evidence of execution 
is expressly declared to be necessary. 

(3) The question is closely connected with another onc, namely, the pre
sumption of identity of person from identity of name (pOllt, § 2;329), and yet 
it is different; for the present difficulty is that the cust(.dian filing a docu
ment bearing J. S. as signature cannot ordinarily k;)ow 1hat any J. S. at all 
actually signed it; but, even supposing' him to know that a J. S. did sign it, 
the question still remains whether that J. S. is the same person as the J. S. in 
the suit at bar. Thus this question of the presumption of identity arises 
equally for an adequate certified copy as well as for an inadequate one. The 
necessity of offering evidence of identity for affidavits, answers in chancery, 
marriage certificates, and other kinds of documents is considered under the 
presumption of identity of person (post, § 2529). 

(4) Merely satisfying the rule of producing the original, by showing the 
original lost or otherwise unavailable, will not justify the use of a certified 
copy not made under due authority.14 But where the certified copy is thus 
not usable as such because of lack of authority in the certifier, the defective 
copy may of course be proved in the ordinary way (ante, §§ 127i-1281) by 
a competent witness makiP.g it a sworn copy.IS Obviously, however, no 
certified copy whatever may be used where the original record itself is not 
admissible under the rules of evidence for the purpose in hand.16 

genuine on production of copies deposed to by showing the return of the officer anI! the cer-
a registrar of court, undecided); North Cora- tificate of the town-clerk us to the fact of record 
lina: 1845, Butler v. Durham, 3 Ired. Eq. 589 with the town-clerk, is evidence of that fact). 
(certified copy of a bond filed in court; the Distinguish the following: 1877, Aldrich 1>. 

bond's execution required to be shown): Chubb, 35 Mich. 350, 362, 364 (part of a record 
1860, Short D. Currie, 8 Jones 42, semble in one court introduced in evidence in another; 
(certified copy of a clerk's bond, registered whether a tmn5criptof the latter record authen-
sfter due probate, sufficient to prove execution. ticates the former, undecided): 1897, Stan-
at common law and under statute); Pen1l8yl- hi/ber v. Graves, 97 Wis. 515, 73 N. W. 4S 
vania: 1856, Hartz D. Com., 1 Grant Pa. (a copy of a recorded attachment does not 
359 (bond of a justice, certified by the clerk of prove due issuance of it). 
Court where approved, receivable); Tenne88~: For the question whether the certified copy 
1879, Amis v. Marks, 3 Lea 568, 570 (cited must show or state the existence of a aeal on 
post, § 1680); Vermont: 1831, Robinson 11. the original, see ]JOst, § 2105. 
Gil!man, 3 Vt. 163, 165 (attested copy of a 14 1872, Musick 11. Barney, 49 Mo. 458, 461. 
land-warrant proves" the existence of the ori- Compare § 1188, anle (that proof of loss does 
ginal," while it is "a part of the files"); 1836. not dispense with proof of execution). 
Mattocks 11. Bellamy, 8 Vt. 463, 467 (certified 16 1877, Post 11. Rich, 36 Mich. 16; 1872, 
copy of a • habcllB corpus' writ, admissible: Groff tI. Ramsey, 19 Minn. 44, 60: 1872, 
the rule applying to copies" not only of records, Musick tI. Barney, 49 Mo. 458, 460. 
technically so called, but also of all papers, Compare § 1226, ante. Note that a certi-
files, rolls, etc., legally deposited in his office fied copy is not preferred to a 81Dom cOPII (ante, 
and there required to remain "); 1870. Bene- § 1273). 
diet t'. Hcineberg, 43 Vt. 231, 235 (certified IS 1842, State tI. Wells, 11 Gh. 261: lR71, 
copy of a county-clcrk's record of ell:ecution, Armstrong v. State, 21 Gh. St. 357, 360: 

556 
• 



§§ 1630-1684} OFFICIAL STATEMENTS: CERTIFIED COPIES ~ 1677 

(5) Of course, the original il8clf always suffices; the statutory permission 
for copies is not meant to be exclusive (ante, § 1186). 

§ 1678. Same: Cert.ificate as to Mect or Non-Existence of Original; Certifi
cate of Search. The authority to certify a copy implies that the terms 
set forth by the officer as representing the original in his custody must be 
a literal copy, 1Wt merely the substance or the effect, of the original's terms: 

1833, MORTON, J., in Oakes v. Ilill, 14 Pick. 448: "Clerks of religious and other corpo
rations, and other recording officers, may make and verify copies of their records, and in 
so doing act under the obligation of their oath of office. Of the verity of snch copies thcir 
certificates are evidence. But it is no pllrt of their duty to certify facts, nor can their 
certificates be received as evidence of such facts." 

1850, METCALF, J., in Greene v. Durfee, 6 Cush. 362,363: "As a general rule an official 
certificate of what is contained in a record, deed, or other instrument is not admissible in 
evidence, any further than it is made so by statute." 

1872, WELLS, J., in Wayland v. Ware, ]09 Mass. 25]: "The certificate ... that it 50 

'appears from the records of this office' was improperly admitted. To prove a fact of 
record by a record not produced requires a duly authenticated copy of the record itself or 
of so much thercof as relates to the fact in question." 

1885, RUGER, C. J., in Wood v. Knapp, 100 N. Y. 114,2 N. E. 6a2: "[The officer) has 
power to certify to the correctness of official papers . . • , but beyond that his certificate 
has no more effect than the opinion of any other person." 

The policy of conceding to a custodian of documents no further authority 
than this rests on the common-law doctrine of Completeness (post, § 2108), 
which requires that the whole of a document be shown forth, in proving any 
part of it, so that the tribunal may judge better of the significance of the 
whole and the precise interpretation of any part. At common law, therefore, 
it was entirely settled that no custodian had authority to certif~' any less than 
the entire and literal terms of the original, in short, a copy in the strict 
sense of the word; and the rule was applied to all \'arieties of documents. I 

1899, Heintz r. Thayer, 92 Tex. 658, 50 S. W. land-office "records .•. show that," etc., 
929 (overruling Ammonu.Dwyer, 78 Tex. 639). excluded); Arizona: 1901, Brill v. Christ~·, 

Compare § 1226, ante. The statutes mak- 7 Ariz. 217, 63 Pac. 757; Arkal1llas: 1842, 
ing certified copies admissible ha\'e sometimes Taylor v. Auditor, 4 Ark; 574 (auditor's cer-
expressly conditioned them as usable" equally tificate that his books showed a sheriff indebted 
with the original," to avoid this doubt. But in certain sums, excluded); 1842, Mays r. 
no such doubt need ever have been suggested. Johnson, 4 Ark. 613, 616 (land-officer's certifi-

§ 1678. 1 Compare the cross-reference cate that certain land-claims had been rejectr.d 
givcn in note 2. infra. and the cases cited ante, by his office, inadmissible); 1848, Johnson v. 
§ 1677. note 9; and distinguish the question Mays, 8 Ark. 386, 388 (same); 1905, Kelley v. 
treated in § 1244, ante (testimony on the stand. Laconia, L. Dist., 74 Ark. 202. 85 S. W. 249 
summarizing the tenor of 8 series of docu- (U. S. land office commissioner's letter as to 
ments): Federal: 1832, Leland v. Wilkinson, entries in the office, excluded); Columbia 
6 Pet. 317 (Secretary of State's certificate as (Dist.): 1902, U. S. v. Lew Poy Dew, D. C., 
to the effect and tenor of certain laws, ex- 119 Fed. 786 (U. S. Commissioner's certificate 
eluded); 1917. U. S. Slicing Machine Co. v. of adjudication of a Chinese immigrant's 
Wolf Sayer &: Heller Co., D. C. ~. D. III., 243 status, excluded as not being a copy); Con-
Fed. 412 (English official certificate of change necticut: 1851, New Milford I). Sherman, 21 
of corporate narol', excluded; the opinion Conn. 101, 112; 1896, Enfield v. Ellington, 
admits thnt the ruling is "lnrgely technical"; G7 Conn. 459, 34 Atl. 818 (1\ certificate by a 
1\ pity that the judiciary binds bllt cannot State adjutant-general that a certain name was 
loose itself!); Alabama: 1884, Bonner r. on a regiment muster-roll, etc., excluded); 
Phillips, 77 Ala. 427, 428 (a certificate that the Georgia: 1855, Miller v. Reinhart, 18 Ga. 239. 
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But here the rigid logic of the Courts was inconsistent with good sense. 
The result was a rule too strict for practical convenience. In a vast number 

245 (clerk's certificate of the import of 0. natur- Waddingham, 33 Mo. 269, 282 (certificate of 
a1ization record, excluded); 1857, Dillon 11. official surveyor as to the identity of 0. lot, 
Mattox, 21 Ga. 113, 116; 1892. Lamar 11. excluded); 1874. Washington Co. 11. R. Co., 
Pearre, 90 Ga. 377, 381, 17 S. E. 92 (clerk's 58 Mo. 372, 377 (State auditor's certificate of 
certificate that a causo was dismiSIJed; ex- valuation of property by Board of EQualiza-
eluded); 1901, Daniel v. Braswell, 113 Ga. tion, excluded); 18i8. Wilhite v. Barr, 67 Mo. 
372,38 S. E. 829; Illinoi8: 1840. Greenwood 284 (certified "abstract" of land-office records, 
v. Spiller, 3 Ill. 503 (certificate of heirship by a received as a copy); Nebra~ka: 1909, Samp-
judge of probate, excluded); 1859, Morgan son v. Northwestern Nat'l L. Ins. Co., 85 
Co. Bank v. People, 21 III. 304 (bank report Nebr. 319, 123 N. W. 302 (State auditor's 
filed with a State acditor; letter of the auditor certificate of securities on file, etc., excluded); 
summarizing the contents, excluded); 1883, NeID Jeraey: 1896, Francis v. Mayor, 58 N. J. 
Golder tl. Brcssler, 105 Ill. 419, 424 (certificate L. 522, 33 At!. 853 (certificate of thc adjutant-
by a Secretary of State, of the fact of an general Bummarizing a soldier's record, ex-
officer's appointment, ex~luded); 1905, Glos cluded); New York: 1885, Wood 11. Knapp, 
v. Dyche, 214 Ill. 417, 73 N. E. 757 (tax judg- 100 N. Y. 114, 2 N. E. 6:~2; North Carolina: 
ment; the clerk's certified copy of the procel'd- 1796, Wilcox v. Ray, 1 Hayw. 410 (certificate 
ing~'" so far as relates to the premises described" that a judgment had been ent~red for so much 
hdd sufficient, where the only material part and execution had issued; excluded); 1895, 
was in fact included: the clerk's conclusion State 11. Champion, 116 N. C. 987, 21 S. E. ioo 
being thus immaterial); IOlCa: 1868, Good- (certificate of a record of property listed with 
rich v. Conrad, 2,1 Ia. 2M. 25G; Kentuckv: the tax-register, excluded); North Dakota: 
1828, Bowlin II. Polock, 7 T. B. Monr. 26, ·13 1903, SYkes v. Beck, 12 N. D. 242, 96 N. W. 
(reg:ster's certifieah? of dlLtes, qUlLntities, etc., 844 (certificate of a true copy of "all that per- . 
of recorded warrants, ~xcludcd); 1848, Cor- tains to the county tax le~'Y," etc., excluded) ; 
nelison tl. Browning, 9 B. Monr. 50. 51 (clerk's Ohio:11832, Bank of U. S. 11. White, Wright 51 
certificate of the fact of proof of a foreign will, (clerk's certifict<t~ that a sale order had issued 
not received instead of copy of record); on a judgment. excluded); 18G7, Davis v. 
LOllMiana: 1812, Kersham 11. Collins, 2 Mart. Gray, 17 Oh. St. 330, 345 (certificate that a 
245; 1823, Smoot v. Russell, 1 Mart. N. 8. patent was issued, c."tcluded); Penn...ulvania: 
522, 526; 1827, Balfour 11. Chew, 5 Mart. 1795. Talbot 11. Jansen, 3 Dall. 133, 137 
~l. s. 517, 520; 1841, Taylor v. Jeffries, 1 Rob. (certificate of a colledor of port that his 
1; 1841, Briggs v. Campbell, 19 La. 524, 526; book-cntry showed payment. excluded); 1823. 
1842, Judice tl. Chretien, 3 Rob. 15; 1858. Jones v. Hollopeter, 10 ::;. & R. 328; 1826, 
Wigl,oins v. Guier, 13 La. An. 356, 357; Maine: Vickroy t'. Skelley, 14 S . .!: R. 372, 374 (certifi-
1838, Owen tl. Boyle, 15 Me. 147; 1842, Me- catc by a surveyor-general of a "connected 
Guire v. Sayward, 9 Shepl. 230. 233 (certificate ,:raft of cleven tracts of land," though not a 
that a militia company" is designated in the copy of any particular draft. received for con-
records of this office as the B company," ,"cnience' sake, where not used to show title) ; 
excluded); 1851, English 11. Sprague, 53 Mo. Rlwde Island: 1868, Hopldns v. Millard, 9 
440.442 (a justice's certificate as to a particu- R. I. 41; TenntJ4see: 1808, Darry 11. Rhea, 
lar fact in a record, excluded); Mcu8achuseU8: 1 Overt. 345 (historical statement of judicial 
1833, Oakes tl. Hill, 14 Pick. 442, 448; 1838, proceedings by a clerk, eXcluded); 1834, 
Robbins v. Townsend, 20 Pick. 351; 1850, Simmons 11. Wood, 6 Yerg. 518, 522 (clerk's 
Grecne tl. Durfee, 6 Cush. 362; 1872, Way- certified statement that wX"its recorded were 
land v. Ware, 109 Mass. 251; 1874, Hanson v. served, insufficient); 1849, Harris v. Anderson, 
S. Scituate, 115 Mnss. 340; Michigan: 1894, 9 Humph. ii9 (clerk's certificate of probate of 
Tessman v. United Friends, 103 Mich. 185, a foreign will, not copying the probate, cx-
61 N. W. 261; 1911, General Confercnce eluded); TUM: 18i7, State 11. Cuellar, ·17 
Ass'n' tl. Michigan S. & D. Ass'n, 166 Mich. Tex. 295, 302; 1882, Duford 11. Bostick. 58 
504, 132 N. W. !H (probate register's certificate Tex. 63, 67; 1886, Allen v. Read, 66 Tex. J 3, 
to an administrator's appointment" as appears 19, 17 S. W. 115 (recorder's certificate of the 
by the records," held inadmissible); Mi8sM- existence of a lost deed, admitted, but not to 
sippi: 1839, Doe 11. King, 3 How. 125, 135; prove execution or contents); Vermont: 
1849, Cockerel v. Wynn, 12 Sm. &: M. 117, 123 1867, Barnet 11. Woodbury, 40 Vt. 266, 268 
(Iand-officer's certificate that a patent for C. (clerk'S certificate of extracts from grand lists 
was in his office, etc., exr.luded); MM30uri: of asseSlJment, insufficient); West Virginia: 
1840, Gurno tl. Janis, 6 Mo. 330, 333 (cartifi- 1874, HUbbard v. Kdley, 8 W. Va. 46, 53; 
('atc of confirmation of land-title. received, 1899, Roc r. Philippi, 45 W. Va. iS5, 32 S. E. 
though not a copy, because expreSIJly author- 224; Wi.scon&in: 1853, Gates v. Winslol\', 1 
ized by statute); 1853, Soulard v. Allen, 18 Wis. 650, 657; J881, Cornelius p. Kessel, 53 
Mo. 511";, 595, semble (same); 1862, Cutter v. Wis. 395, 401, 10 N. W. 520; 1864, Bigelow II • 
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§§ 1630-1684) OFFICIAL STA'l'E~fENTS: CERTIFIED COPIE~ § 16i8 

of ca.ses, the tenor of a record or an entry is quickly ascertainable, is open to 
no difference of opinion, and can be summarily stated without a literal tran
scription; the possibilities of harm are further diminished by the publicity 
of the record and its easy access for the detection of error. Accordingly, by 
statute, the use of certificates of the effect or substance of a document has 
been widely s:mctioned.2 Some of these statutes cleal with specific classes 

Ble,ke, 18 Wis. 520 (Iand-office receiver'a record in his office," is admissible, in particu-
certificate that A. B, appeared at purchaser, lar, "of the entry and p::r"hnse of any tract of 
excluded); IStl7, Farrand D, R. Co., 21 Wis. land within his district"; the Secretary of 
435, 438 (similar);. 1879, Culbertson 11. Cole- State's certificate under seal is loceivable to 
man, 47 Wis. 103, 2 N. W. 124 (similar cer- prove the genuineness of the signature of 
tificate admitted, under a statute cited illjra, the register or receiver): IOlCa: Code 1897, 
note 2): 1888, Reed v. R. Co., 71 Wis. 399, § 4641, Compo Code § 7348 {Iand-offiee receiver's 
402, 37 N. W. 225 (similar l'ertificate by a certificate that the books show a 8Ille, is proof 
clerk of land-commissioners, excluded as not of title against all but a holder of an actual 
covered by statute). patent); § 4642 Re\·. Code § 7349 (land-office 

Compare the cases dted post, §§ 2109, 2110. receiver's or register's certificate of entry of 
2 Besides the following statutes, compare land, admissible); Louisiana: St. 1908, No. 

those cited ante, under § 1674 (Sundry Certifi- 40 (U. S. internal reYenue collector's certificate 
cates), § 1659 (Land-Office Re!,.jsters), § 16i5 showing that a permit for liquor-sale was 
(Notaries' Cerlifi('ates), § 1676 (Certificates of issued to a person, admissible as 'prima facie' 
Execution), § 1238 (Letters of Admini8tra- cyidencc); 1917, Slale v. Wilson, 141 I.a. 
tion), lind lJOst, § li05 (Abstracts of Title); 404, 75 So. 95 (certifirate of U. S. internal 
the ambiguity of nomenclature renders it revenue collector 5howill~ issuunc" of liquor 
difficult to classify some of thelll: Alabama: license, under La. SI. 1908, No. 40; held 
l!lGl, First National Bank I). Lippman, admissible, but r.ot • prima fncie' evidl'nce in a 
Ala. ,29 So. 18 (certificate of clerk of Su- criminal case, on the prinriple oi § 1398, allte) ; 
preme Court, admitted under Code § 3800, .1IIaine: Re\·. St. 1916, C. 87, § 134 (adjutant-
cited ante, § 1674); Arizona: § 1742 (dclin- general's c~rtificate as to the facts of service of 
quent official accounts; official custodian's a person from Maine enlisting in the; Fcderal 
transcript showing statement of accounts, sen'ice, as found upon his records, admissible) ; 
admissible); Re\,. St. 1913, Ch·. C. § li52 .1trlary/and: Ann. Code 1914, AI·t. § 20, § 16 
(clerk's certificate under official seal that (Court clerk's certificate of the securities on 
letters hllve i~sued to executor, administrator constable's bond and the time of becoming 
or guardian, admissible); Colorado: Compo Buch, admjs.~ible); Art. 93, § 48 (court clerk's 
St. 1921, § 6540 (official certificate of the U. S. certificate that letters testamentary have been 
land-office register or receh'er "to any act granted to a party, admissible); .1Iinlle8ota: 
or matter on record in his office," admissible) ; Gen. St, 1914, § 8452 (certifil'.nte of an officer 
§ 6551 (certificateofthehead, etc. of any exeCl>- 01: acting officer of any department of the U. S. 
tive department of this State ,. as to the con- government," to any ia"t appearing of record 
tent,s of or any fact or matter shown by the in his department," authenticated by official 
records in his department as well as to facts seal, if DllY, admissible); § 8455 (certificate 
not shown by the records," etc., admissible) ; by the register of a laud-office of a sunrey, 
Flarida: Rev. G. S. 1919, § 1036 (State comp- etc., "or other facts in relation to such lands, 
troller's certificate of balance due, admissible taken from the books of such lund-office," 
in suit against persons delinqucnt in pay- or from a certificate indors~d on the original 
ments to State treasury); § 5480 (liquor filed plat, admissible); 1867, Dorman 11. 

offenses: U. S. internal revenue collector's Ames, 12 Minn. 451, 454 (llilld-office register's 
certificate that records show a revenue license certificate of the filing of a declaration, admit-
issued, admissible); Georoia: 1854, Hender- ted under statute); Missouri: Rev. St. 1919, 
son ~. Hackney, 16 Ga. 521 (certificate of data § 13026 (State board of equalization's pro-
in :ecords, admitted, though not a copy, under ceedings in assessment of railroads; State 
St. 1830, Code § 5211, cited post, § 1680); auditor's certificate of board's action, to h<J 
Idaho: Compo St. 1919, § i539 (appointment e\-idence, without producing the record, etc.); 
of executor or administrator is pro\'able by the New York: C. P. A. 1920, § 390 (State comp-
clerk's certificate under court seal, that he has troller's certificate of extract from records, 
given bond and is qualified, and that letters stating that it contains all relating to a 
unrevoked huve issued, togethr.r with a copy certain piece of land, admissible); Tennusee: 
of the minute of appointment); lllinoiH: Shannon's Code 1916, §§ 5363, 5364 (clerk's 
Rev. St. 1S74, C. 51, § 20 (" the uffieial cer- certificate of the effect of a record, in cer-
tificate of lillY register or receiver of any land- tain al'tions against public officers, admis-
office of the U. S., to any fact or matter on sible); Te:ra&: Rev. Civ, St, 1911, § 3696 
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of document,> only, while others (not so numerous as they should be) are 
broadly inclusive in their terms. The policy of this innovation, when judi
ciously applied, cannot be doubted (ante, § 1636). 

(7) Lpon the common-law principle closely related to that just stated, 
a custodian of documents equally lacked authority to certify that a specific 
dOCllme1lt did not eriat in his office or that a particular entry was not to be 
founel in a register. Whether a Court would go so far in a given instance as 
to require a copy of the entire group of entries or integral series of documents 
was not entirely settled; but it was certain that the only evidence receivable 
would be the testimony on the stand of one who had made a search (usually 
of the custodian himself), and that the custodian's certificate of due search 
and inability to find was not receivable under the present Exception.3 But 
this rule, too, partook of an excess of formality, and imposed inconvenience 

{certificate lInder official seal "to any filet (certificate that no commission of a judge was 
or factll contained in the papcno, documents, on record, excluded); IUinois: 1855, Cross v. 
or rct'ords of their office .. ," by the offi- Pinckneyville M. Co., 17 Ill. 54 (certificate by 
CI'TS I'numl'ratt'd po&t, , 1680, admissible); the Secretary of State that no organization-
, 3711 (appointment and qualification of an papers had been filed, excluded); 1876, 
exeMltor, administrator. or guardian, provahle Beardstown v. Virginia, 81 III. 541, 544 
loy the proper clerk's t'ertificate under official (t'ertificate of a clerk that no record of naturali-
seal; !IO also id. , 3327, for an executor or zation cxiHted, excluded); Indiana: 1855, 
administrator); § 1132 (Secrctnry of State's Stoner I). Ellis, 6 Ind. 152, 161 (certificate of the 
I'l'rtiiicate of filing of a charter, admissible); patent-commissioner that no such patent had 
1906. Smithers l>. Lm .. ance, 100 Tex. 77, 93 issued, excluded; deposition required); 1858, 
S. W. 1064 (State land commissioner's certifi- Wri~ht I). Bundy,ll Ind. 398,407 (certificate of 
cates of content" of his rl'NJrd8, admitted under the SecretlJ)' of State that there was no other 
the statute; hut the prl'dHC distinctiollll taken notary named S. S. but one, excluded); 1871. 
are not clear); l'iruinia: Code 1919, § 1612 Lacey 17. Maman, 37 Ind. 168. 171 (Stoner v. 
ffitate board of medical examiners; clerks Ellis, approved); Iowa: 1906, Colton's Estate, 
of rourt's t'ertificate of lack of record of license, 129 Ia. 542, 105 N. W. 1008 (a certificate of the 
to l,.. c\;dence); Wll.!hinoton: 1911, State l>. lack of a record of a particular document is 
Polk, 66 Wash. 411, 119 Pac. 846 (certificate inadmissible without statute); Krntuckll: 
of result of local option election, admitted 1913, Com. I). O'Bryan, U. & Co .. 153 Ky. 406, 
undrr Rrm. & Bal. Code. I 6297) ; 1F~comin: 155 S. W. 1126 (official certificate that a 
Stats. 1919, U 416&-6168 (provision made document ia not on file, excluded); Lou~ianG: 
for t'Crtificat!'s by the Secretary of State, 1842. Exchange & E. Co. l>. Boyce, 3 Rob. La. 
rl'gi&ter of a land-offit'C, etc., to the title to lands 308 (Morphy, J.: .. Notaries can only legally 
all appearing from their books); § 4170 certify copie!! of proceedings in their offices: 
(adjutant-general's certificate lUI to "any facts any other fact within their knowledge mast be 
which appear from the books, files and records disclosed on oath"; rejecting a not.ary's 
in his office," admissihle); § 4171 (certificate certificate that no protest had been filed); 
of transcript, by a county clerk or treasurer, of Porto Rico: 1919, Cerecede I). Medina, 27 P. R. 
tax record!!. admissible). 750 (tax deed; treasurer's certificate of non-

Compare the citations po&t, U 2109, 2110 entries in records, excluded); Tennu3u: 1796, 
(completeness of documents). Wilcox I). Ray. 1 Hayw. 410 {certificate of loss, 

I Compare with the following the C8!1eS cited excluded," the clerk not being appointed by 
a~, § 1244 (teI!timony to the non-existcncc of law to certify the loss of a record "); 1800, 
a record or entry, without producing the entire Ayres I). Stewart, 1 Overt. 221 (certificate of a 
book or files) ; Arkal\&aa: 1878, Hendryll.WilIi8. grant-custodian that no record could be found, 
33 Ark. 833, 834, 838 Oetter from a U. S. land- excluded); Vermont: 1843, Hill I). Bellows, 15 
office commissioner, Atating that a location Vt. 727, 734 (clerk's certificate that no con-
WkS not among the recorda, eltcluded) : \'eyance was on record. excluded). 
Florida: 1896, Parker I). Cleaveland, 37 Fla. Contra: 1826. Vickroy I). Skelley, 14 S. &: 
39, 19 So. 344 (statement that no record R. Pa. 372, 374 (certificate from a surveyor-
exi.~ted, excluded); Georoia: 1857, Martin v. grneral, etc., that a document was not in his 
.-\nderson, 21 Ga. 301, 308 (certificate that no office, receivable); 1848, Apperson v. Ingram, 
('ntry of a nil me appears, excluded): 1898. 12 Mo. 69, semble (certificate by a iustice of tho 
Greer r. Fergerson, 1M Gs. 552, 30 S. E. 943 loss of his predecessor's records, sufficient). 
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and expense where it was unnecessary. The certificate of a custodian that he 
has diligently searched for a document or an entry of a specified tenor and 
has been unable to find it ought to be usually as satisfactory for evidencing 
its non-existence in his office as his testimony on the stand to this effect would 
be; and accordingly by statute in a few jurisdictions custodians' certificates 
of this sort have been expressly made admissible.4 

§ 1679. Same: Authentication of the Copy. Suppose the law, in a given 
case, clearly to permit the use of a certified copy; it remains for the offeror 
to establish that the paper oft'ered by him is indeed the certified copy allowed 
by the law, in short, to authenticate it. For example, let it be settled that 
a custodian's certified copy is admissible, and let the public document whose 
contents are to be proved to be an order of survey by the county commis
sioners of highways; and let a paper be offered purporting to be a certified 
copy, by J. S. the county elerk, of the original warrant lawfull~' in his cllstody. 
Here it still remains to be ascertained that the county clerk is in fact the lawful 
custodian of that class of documents, that the person J. S. is in fact the county 
clerk, and that the signature J. S. was in truth placed there by the genuine 
J. S. (or, if there is a seal, that the seal was genuinel~' his seal placed there 
by him). 

These three elements are necessarily involved in the admission of the paper 
offered, the authority of the county clerk, the incumbency of J. S. as clerk, 

4 Compare the statutes cited ante. § 1674 Ann. 1921,§ 12694 (practicing medicine without 
(sundry certificntes); and § 16.13. n. 6 (absence a license; certificate by secretary of State 
of an entry in an official record. as evidence of medical board that the records show" no such 
the facts not having occurred); Colorado: certificate to practice ... has been issued," ad· 
Compo L. 1921, § 6551 (quoted supra, n. 2); missible); Rhode 161and: Gen. L. 1909. c. 178, 
1921, Lamping 11. Lamping, Colo. ,199 Pac. § 4 (pharmacy·board secretary's certificate 
418 (chattel mortgage); 10u:a: C<Jde 1897; as to a matter of record or the "non-existence 
§ 4640, Compo Code § 7347 (like Nebr. Re\,. St. of any matter in the rccord," admissible); 
§ 8916); Michigan: Compo L. 1915, § 12510 South Dakota: Re\,. C. 1919, § 7749 (State 
Oegal custodian's certificate that a paper, etc., board of dental examiner's records; secretary's 
after diligent examination cannot be found, certificate under official seal "that any person 
admissible); Minnuota: Gen. St. 1913, § 8429 is or is not a legally licensed or registered 
(certificate under official seal by the legal dentist," admissible); Tenne8see: Shannon's 
custodian of a document that "he has made Code 1916, § 5578 (certificate of "diligent and 
diligent search in his office for such instrument, ineffectual search" for a paper in his office, by a 
and that it cannot be found," admiesible); public officer, receivable); Te:ms: Re\,. St. 1911 
Mi.!6i~~ippi: Cooe 1906, § 1972, Hem. § 1632 § 1321 (foreign corporation's pel mit to do 
(certificate under official seal by an officer business; State secretary's certificate that 
having legal cust<Jdy of a record or paper none has been filed, admissible); Ve,.,l/ont: 
"that he has made diligent search in his office Gen. L. 1917, §§ 1050, 1051, 1061 (secretary of 
for the rE'Cord or paper, and that it cannot be State's certificate of no record of a corporate 
found therein," admiB6ible "as if the officer organization, admissible to show expiration of 
personally testified "); 1882, Tigner fl. Mc· charter for non-payment of license tax); Wis
Gehee, 60 Miss. 185, 192 (chancery clerk's coMin: Stats. 1919, § 4163 (legal custodian's 
certificate of inability to find a document, ad· certificate, under officinl seal, if any, "that he 
mitted under statute); NWQ/Jka: Rev. St. has made diligent examination in his office for 
1922, § 8916 (public officer's certificate of such paper, instrument, or document, and that 
.. diligent and ineffectunl search" for a paper it cannot be found." admissible; so, also for a 
in his office, admissible); New York: C. P. A. certificate by a chief of the commissioners of 
1920, § 366 (official custodian's certificate that public lands under their official senl); 1905, 
a paper cannot be found after diligent search, State 11. Rosenthal, 123 Wis. 102,442 N. W. 49 
admissible); 'North Dakota: Compo L. 1913, (the foregoing statute is not exclusive of the 
§ 513 (cited ante, § 1674, n. 7) ; Ohio: Gen. Code method of proof noted in § 1244, ante). 
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and the genuinenes8 of the signature or seal. The establishment of these 
three elements is commonly spoken of as Authentication. Perhaps they may 
be assumed without evidence; or perhaps slight e\'idence will ~uffice, or per
haps definite kinds of e\'idence may be formally prescribed; but their estab
lishment in some manner is inevitable. These elements are logicall;y invoh'ed 
in the offer of evidence. Doubtless many who meet in practice the formalities 
of authentication, and do not attempt to analyze the principles invoh'ed, are 
apt to regard them as merely encrusted traditions or obnoxious techni
calities having no reason for existence. But it is not so. Whatever the 
\'ariety of mode or the seeming technicality of detail, these rules exist be
cause there is an inherent element of fRct that must somehow be met and 
disposed of. 

(1) Authentication by seal or by a second official certifieate. It is of course 
possible to meet this triple clement of fact in the ordinary wa~', namely, by 
summoning competent witnesses to the stand, who will testify (in the above 
example) that the county clerk is the lawful custodian of the county com
missioners' highway warrants, that J. S. is county clerk, and that this is 
J. S.'s signature or seal. But this summoning of witnesses is precisely the 
inconvenience which the use of officially certified copies is designed to avoid; 
and accordingly the polic~' of the principle would be in danger of substantial 
defeat if there were not other more convenient means of meeting the require
ments of these elements involved in authenticating the copy itself. These 
other means are furnished by three weII-estabiished doctrines, which com
bine in various ways every expedient that is resorted to for the purpose, -
the doctrine of atdhenlication (post, §§ 2161-2169), the doctrine of judicial 
notice (post, § 2.576), and some additional applications of the present Excep
tion for official statements. By the doctrine of authenti('.ation, the existence, 
upon the document, of a purporting impression of a certain seal or signature 
is taken as sufficient evidence that the seal or signature is genuinely all that 
it purports to be. By the doctrine of judicial notiee, no evidence need be 
offered that the local law prescribing the authority is as alleged, nor that 
certain persons are the officers they are aIIeged to be; these facts, being in 
theory known to the Court, may be assumed without evidence. By the 
doctrine of the present Exception, the hearsay statement of a higher officer, 
made in the shape of an official certificate, may be receivable to evidence 
the authority and the incumbency and the seal or signature of a lower officer; 
at common law, the Executive (represented by the great seal of State), as 
the source of all lower offices, was alone recogni.zed as having authority to 
ma.ke such a certificate; but by statutes the certificate of numerous other 
kinds of superior officers have been expressly recognized for specific purposes. 
By combining these three doctrines, then, the authentication of a certified 
copy can be easily accomplished. This may be illustrated by following out 
the application of these doctrines to the instance taken above, tracing it first 
as a domestic certificate, and then as a foreign one. 
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(a) Suppose a paper purporting to be a certified copy by J. S., as clerk of 
a domcstic county, of a highway warrant lawfully within his custod~·. The 
three elements to be supplied are the authority of such clerks to be custo
dians of such documents, the incumbency of J. S. as clerk, and the genuine
ness of the signature and seal. Here, (a') by the doctrine of judicial notice, 
the domestic law fixing the custod~' need not be c\'idenced, for the Court 
knows it; (a") the incumbency of J. S. as clerk need not be eddenced, for 
the Court knows and therefore notices judicially the incumbencies of the 
principal domestic officers, and this would probably include the case of a 
county clerk (post, § 25iG); (a''') the genuineness of the seal is presumed 
without other evidence (jJOst, § 21136). though whether this would be done for 
the signature alone, lacking a seal, would be doubtful. The three elements 
are thus disposed of. For certified copies b~' other officers the result might 
or might not be the same; but the same processes and doctrines would be 
involved. The statutes often make e).l)ress provision; ~'et the~' all involve 
some mode of emplo~·ing the same pro<.'esses. But for domestic certificates 
there has been little real need for express statutes. 

(b) Suppose now a similar certificate purporting to come from the clerk of 
a county ill a foreign State. Here the foreign law regulating the custody of 
such documents cannot be judiciall~' noticed without e\·idence, for the Court 
in theory does not know it (post, § 2.5i3). For the same reason the incum
bency of J. S. as clerk cannot be judiciall~· noticed; the Court in theory not 
knowing who are officers of a foreign State. So also, finall~·, the genuineness 
of the seal or signature of a foreign subordinate officer cannot be presumed; 
of foreign officers not representing the State (post, § 21(3), the notary (post, 
§ 2165), and perhaps the Supreme Court (post. §§ 1681, 2164), are the only 
ones whose seals may be presumed genuine. There is thus a halt in the proc
ess. Yet if possible a way must be found to authenticate the document 
without calling witnesses. Is there no other application of the doctrines in 
question which can be invoked to answer the purpose? Does the Court know 
nothing and can it presume nothing that will suffice? The Court knows at 
least that the Executive (represented, in the English theory of the COmmon 
law, by the King) is the source of office, the appointive and supervising 
functionary for all other officers; the s~'mbol of this supreme executive 
authority is the great seal of State, the affi.-.;:ing of which is itself always an act 
of State; therefore, the statement of the King, or other supreme Executive, 
as to the proper custody of official documents, and as to the incumbent of 
a particular office, would be admissible testimony under any conditions; 
and the offic~al certificate of this supreme Execl.ltive (unattainable in person) 
would be properly receivable under the present Exception as an official state
ment fulfilling its requirements. If such a certificate can be obtained, it will 
suffice. Now the affixing of the great seal of State has always been regarded 
as equivalent to such a certificate, whether words of certifying are expressly 
set forth or not; the act of affixing it is itself an Executive act, having such 
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an import. l Moreover, the genuineness of a foreign seal of State is always 
assumed (post, § 2163); i. c. the fact of the presence upon a document of an 
impre~ion purporting to be that of the seal of State is sufficient without other 
evidence. With these two doctrines in combination, then, the purpose is 
attained. ' The impression of the foreign great seal of State is presumed gen
uine; being genuine, it is equivalent to a certificate by the Executive that 
the custody of the document in question is lawfully with the officer in question, 
that J. S. is that officer, and that the seal or signature of that officer (which 
must of course in theory be sufficiently known to the Executive or appointing 
power) is genuinely upon the certified copy. Such is the mode L'1 which a 
certified copy by a foreign officer can be adequately authenticated, without 
calling witnesses and merely by resort to doctrines of law otherwise well 
accepted. 

Suppose, however, that the certifying officer is a clerk of court, not an 
ordinary administrative officer; here, working through the same process, the 
result can be obtained with slightly different formalities. The clerk of court, 
b:,' the English common law (post, § 1(81), is not authorized, merely as CIlS

todian, to certify copies, but must receive a special order in each instance; 
the seal of his court (presumably affixed by the judge) is equivalent to such 
an order; consequently his authority is sufficientl~r shown by the affixing of 
the court seal. Now if the seal of a foreign court can be presumed genuine, 
the end is gained; for if the seal is genuine, then we have an order by the 
Court, borne upon the certified copy itself, authorizing him to make out this 
\'cry paper, and in effect stating that this copy was genuinely made out by 
a person having authority to do so. Whether the seal of a foreign court would 
bc presumed genuine was perhaps doubtful at common law (post, §§ 1681, 
2164), but if it would be so presumed, the purpose of authentication, for that 
class of documents, was accomplished in this special way. 

The numerous varieties of statutes, then, which sanction some form of 
authentication, all have the common purpose of meeting these unavoidable 
elements and of furnishing a definite, simple, and convenient method of 
authentication. The statutes aim sometimes rnerely to declare the common 
law and to make certain that which was unsettled. Sometimes they go 
further, and endeavor to lessen the supposed inconveniences of the common
law requirements; for example, they may accept the certificate of a foreign 
city mayor or of a county clerk as to the authority, incumbency, and genuine
ness of seal or signature of a subordinate official, and may presume the gen
uineness of the seal of the mayor or county clerk, instead of requiring the 
certificate of the supreme Executive under the seal of State and of presuming 
this seal genuine; the object being to forestall the inconvenience of going 
a long distance from a local district to a central office of government to obtain 
the affixing of the seal of State. There was r.ertainly room for reform in 
this respect in the rules of the common law; and experience seems not to 

§ 1679. I The authority for this can)>e sufficiently seen in §§ 1680. 1681. post. 
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have indicated that the reforms were too radical. But, however these statu
tory modes may differ in detail from the common-law rules, the process in
volved is the same, and rests upon the inherent necessity of dealing in some 
manner with the logical elements of the proof. These statutory provisions, 
it may be remarked, though dealing thus in eft'ect with the widely separated 
doctrines of judicial notice, presumed genuineness, and hearsa:. official state
ment, are nevertheless usually associated in enactment with the statutory 
provisions authorizing certain kinds of officers, or custodian-officers in general, 
to furnish certified copies to be admissible. It was natural, when declaring 
certified copies admissible, to provide in the same place for a definite mode 
of authenticating them; and hence the two sets of rules the admissibilit~· 
of certified copies, and the proper modes of authenticating such copies are 
customarily provided for at the same time b~' the same statutoQ' act.2 

(2) Authentication by other testimony. The whole purpose of the proc~s 
of authentication by presumed genuineness, judicial notice, and certificates 
of authority, is to avoid the incOIlYenience and expense of calling witnesses 
in the ordinary way to prove that which is seldom fairly disputable. The 
formalities so available by the common law or by statute are thus clearly 
not prescribed for their own sake, as being a necessary accompaniment of 
the process of authentication, but merel~' as substitutes for a more tedious 
and undesirable method. If, then, a party wished to resort to the more 
cumbrous method which would otherwise be necessary, the law will inter
pose no obstacle. It has merely endeavored to facilitate his proof; if he 
chooses to repudiate this assistance and proceed by the other method, he is 
at liberty to do so. It follows that if he attempts to avail himself of the 
more convenient method specially furnished, and fails to employ it properly, 
he may then nevertheless fall back upon the more cumbrous method which 
would have been open to him in the beginning had he chosen. In other 
words, he may supply by other testimony the defects of a certificate of authen
tication. This as a general principle of evidence is clear enough; it is a cor
ollary of common sense, for no doctrine of evidence penalizes the failure to 
use properly one kind of evidence by forbidding the unfortunate party there
after to use any other kind of evidence for the same purpose. The party 
may not be ready with any other sort; but if he happens to be, he cannot 
be prevented from availing himself of it. This is illustrated (ante, § 1677, 
par. 3) by the principle that a party offering a certified copy whieh is inadmis
sible because made by an unauthorized officer may nevertheless employ it by 
calling a witness to prove it an examined cop;v; by the principle (ante, § 1226) 
that a party not able to exempt himself from producing a recorded deed, 
because the record was unlawful, may nevertheless account for it by proving 
it lost or destroyed; by the practice under the Hearsay Exceptions, in which 

2 Such statutes are therefore placed in the and with the judicin! notice of officers in gen
ensuing §§ 1680-1682; while statutes and crn! are considered under the appropriate 
decisions dealing solely with the presumed heads, post, §§ 2163-2168 (authentication), 
genuineness of seals and signatures in general §§ 2174-2178 (judicial notice). 

565 



§ 1679 EXCEPrIONS TO THE HEARSAY RULE [CBAP. LIV 

a statement offered under one Exception, but not fulfilling its requirements, 
may be received under any other exception whose rules it satisfies; and by 
muny other unquestioned instances.3 The doctrine in its present application, 
that the defects of a certificate of authentication may be supplied by other 
testimony, seems equally unquestioned as a general rule.4 

There are, however, instances in which this rule of Evidence may give 
way to some mandatory policy of substantive law involved ill the use of the 
document. For example, where a statute provides that a deed, in order to 
be recorded, must be authenticated in a specific way, and a deed is recorded 
without fulfilling the required forms of probate, the evidential permissibility of 
supplying the defects of the register-proof may be made to yield to a policy 
of substantive law which denies to a record of such a deed any validity by way 
of notice or the like.5 The general rule, and the reason for this apparent 
exception to it, are well set forth in the following passage: 

1895, HOLT, P., in Lockhead v. Berkeley Springs W. & I. Co., 40 W. Va. 553, 21 S. E. 
10:31 (refusing to allow other proof of the official character and signature of a foreign officer 
certifying a jurat of an affidavit of a mechanic's lien required to be recorded, thc jurat not 
being itself authenticated, as provided by statute, by a certificate from a clcrk of court 
under seal): "[The Courts of this State would take judicial notice that the class of officers 
here concerned had authority to administer an oath.) But they would still need to be 
certified in some way that the officer in question belonged to such class, and that his 
signature was genuine. . . . [The counsel, however, argues as follows:) 'To authenticate 
a writing is to perfonn certain acts upon it for the purpose of rendering it admissible as 
being what it purports to be, without proof by witnesses that it is such; authentication 
is, then, merely a. convenient method of furnishing proof of certain things. When, there
fore, the section in question says an affidavit will be sufficiently authenticated in a certain 
fornI, verifying the genuinencss of the signature and the authority of the person adminis
tering the oath, it simply means [that) this is one method of making the affidavit admissible 
in evidence without other proof of such genuineness and such authority; it does not 
purport to be the only or an exclusive method. Nor does it follow that, if the oath was 
in fact lawfully administercd, if the affidavit was in fact duly made, it shall be of no effect 
because the officer has neglected t,:, avail himself of the most convenient method of making 
it admissible in evidence without other proof. Consequently, parol evidcnce might be 
introduced at the hearing both as to the genuineness of the signature of the clerk (or the 
assistant clerk), lind of his authority to administer the oath.' •.. Such contention rests, 
I think, upon a misconception of the purpose oC authentication, the persons it is intended 
to satisfy, and the reason of the selection of the method which requires it to appear written 
upon the face of the claim authorized to be made a lien on being admitted to record. It 
is intended as a notice of a lien a creature of the statute to all whom it may cOllrern. 
. . • Where the statute prescribes no method of verification of the signature of the officer 
before whom the affidavit is made, or if, when a method is mentioned, it does not appear 
to be restrictive or exclusive, the common-law method must be, in the one case, may be, 
in the other, resorted to .•.• [But here) the party whom it may concern, to whom the 

3 Compare the general principle of multiple concerning authentication of a notary's seal. 
admislribility (arne, § 13). ,6 Compare what is said ante, § 1649, note. 

, 1838, Bennctl7. Payne, 7 Watts 334; 1839, and ante, § 1653, par. (4). § 1635, n. 4. 
Vall Ness v. Bank of U. S., 13 Pet. 1 i, 21; The precedents on this subject arc so in
Bee also precedents in § 1681, po81, about volved with doctrines of Bubstuntive law that 
proving a foreign judgc's seal, and in § 2165, it is impossible to givc them here. 
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statute requires the notice to be given, wishes to know now the present actual fact of 
lien or no lien, as already accomplished; and the lawmaker ... prescribed ll. method of 
authentication which he was to look for, and must find admitted to record if it exist at 
all; and he is required to look there, and nowhere else, for all the essential, determining 
factors of ascertainment. . . . Here the statute prescribes a method of giving notice to 
all whom it may concern, by requiring it to be in writing and made matter of record, so 
that the lien created may not be and the inherent nature of the transaction 
necessarily implies that such method is intended to be exclusive." 

(3) So far as the question is involved of the presumed genuineness of 
a certified copy 1Wt Pllrporting to be authenticated by another certificate, or of 
the other modes of proving its genuineness, for example, whether a clerk's 
certified copy not signed b~' him may be authenticated by proving his hand
writing in the certificate, the rules are considered under the general prin
ciple of Authentication (post, §§ 2161-2168). 

§ 1680. Certified Copiea of Miscellaneous Public Docnments. The appli
cation of the foregoing principles to certified copies of the various kinds of 
documents is to-day a composite matter of common-law precedent and of 
statute. Any more detailed generalizations are impossible. The authorities 
may, however, be grouped under three heads, miscellaneous administrative 
documents, judicial records, and registered deeds. 

In dealing with the first group, mi3cellaneous documents,l it is to be kept 

§ 1680. I In the following list both statutes to collect fully the ru:'ngs interpreting the 
and common-law prcccdents are collccted: local statutes: 
where a ruling appears to have been made ENGLAND: 1799, MoiseSI1. Thornton, 8T. R. 
under a statute, it is so noted: but statutory 303 (a diploma of medicine at a foreign univer
changes have outlawed many of the earlier sity; if treated as a copy of the corporatioll 
rulings: a detailed analysis of the statutory records, the legal authority in the Faculty to 
history is here impossible. The statutes certify copies must be shown); 1838, St. 1 & 2 
affecting the use of documents of the Oat'em- Viet. c. 94 (certified copy of records in custody 
roent land-office have been given ante, § 1239, of the mnster of the rolls, by one of his officers 
for the reason stated there and in § 1659, but under seal of the office, admissible); 1851, 
they are noted here, together 'I'Iith such rulings St. 14 & 15 Vict. c. 99, § 7, Lord Brougham's 
as seem to involve the present principle; Aet (acts of State in a foreign State or It British 
the table of cross-references in § 1659 should ('olony, provable by copy under seal of the 
also be consulted for authorities on special Stato or colony); § 14 (" Whenever any book 
kinds of land-office documents; for notarial or other document is of such a public nature 
copies of deeds under the continental system, as to be admissible in evidence on it.q mere 
see ante, § 1681, notes; for judicial records, production from the proper custody, and no 
the authorities are given in the next section, statute exists which renders its contents prov-
§ 1681: for reqistered deeds, they have been able by means of a copy, any copy thereof or 
given ante, § 1651, with which should be com- extract therefrom shall be admissible in e·.-i
pared those cited in § 122li (concerning the dence in any court of justice . . ., provided 
rule for producing the originnl): for Me- it be proved to be an examined copy or extract, 
uraphic copies, sec post, § 2154: for quasi- or provided it purport to be si~ncd or rertified 
official copies, sec post, § 1683; for copies of as a true copy or extract by the officer to whose 
other kinds of documents, the preceding sec- custody the original is intrusted "); 186li, 
tiona of this Chapter may be found to contain St. 28 &; 29 Vict. c. 63, § 6 (certified copy of a 
material, though the effort hns been made to colonial law, by the clerk or other proper officer 
place here all that properly involves the present of the legislative body, admissible); 1868, St. 
principle: for the use of copies as secondary to 31 &; 32 Vict. c. 37, § 2, Documentary Evidence 
the originals, sce ante, §§ 1192-1230, and us Act (" any proclamation, order, or regulation ., 
affected by other principles, see in general, issued by Her Maiesty or the Privy Council, 
ante, U 1231-1241, 1264 1280: for authenti- or by authority of any Government depart
cation by 8eal and signature, see post, §§ 2161- ment or officer as specified in the sehedule, is 
2168: no attempt is made in the following list provable by certified copy by the clerk of the 
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Privy Council or one of its members, or by the c. 37, §§ 68, 69 (railway act; regulations, docu-
departmeutal officers specified in the schedule, ments, etc., provable by certified COpy); c. 85, 
,\'ithout proof of the handwdting or official § 64 (certified copy, by the deputy minister DC 
position oC the persoll certifying); British commerce or by a justice 'IC the peace, of the 
N. Amer. Act, 186i, § 143 (records oC the old oath oC a grain inspectk.1 officer, admissible) ; 
province oC Canada, delivered to Ontario or c. 113, § 11.2 (certain certified copies oC certifi-
Quebec, provable by the custodian's certified cates oC shipmasters, etc., to be admissible and 
COpy); St. 1882, 45 & 46 Viet. c. 50, § 24: to be presumed genuine); c.48, § 162 (certified 
Municipal Corporations Act (a written copy copies of official customs papers, under seal 
oC a by-law of a municipal council ., authenti- of "any DC the principal officers in the United 
cated by the corpornte seul" is admissible); Kingdom" or a colonial collector or a British 
1905, Hobinson v. Gr('gory, 1 K. B. 534 (stat- consul or vice-consul, admissible); c. 77, 
ute applied); St. I!J05. 5 Edw. VII. c. 15. § 50 §§ 40 44 (certified copies of naturalization 
(trade-murk:!; the rcgistrar's certified printed documents, pro\idcd for). 
or written copies of the register. under seal Alberta: St. 1906. c. 3, § 7. par. 55 (a regula-
of the patent-office, to he ndmis.~ible .. without tion or order in council is provable by copy 
Curt her proof of production of the originals ") ; attested by .. the signature oC the clerk DC the 
ib. § 51 (the registrar's purporting certificato executive council; an order in writing sign cd 
of un entry, admissible); St. 1907, 7 Edw. by the council member acting as provincial 
VII, c. 29. § i9, Patents and Designs Act secretary and purporting to be by command DC 
(certified copies of registers, patcnts, etr., kept the Lieutenant-Governor shall be received as 
under this Act. under senl oC the p!ltent office his order"); ib. § 9 (acts of the Legislative 
snd certified by the comptroller. admissibll'); assembly arc provable by clerk's certified copy 
St. 1908,8 Edw. VII, c. 67. § 88 (reform school under seal oC the Province, etc" as in Yukon 
certificate, nnd rules: certified copy by chief Consol. Ord. 1914. c. I, § 10): St. 1906, C. 57, 
inspector, admissible): there arc also scores § 5:i5 (ccrtitlcate oC registration oC veterinary 
of minor acts afTcctinp; \"nrious classes of puhlic surgeon." purporting to be signed and issued 
documents; the provisions of the Doctlmen- by the registrar and under the seal of the asso-
tars E\"iden('e Act, 1808. were extended to ciation," admissihle); c. 28, §§ &1, 65 (pro-
cover various war departments of GO\'crnment vi$ion Cor prooC oC registration as a medical 
in the followinp; Acts: St. 191i, i & 8 Gco. V, practitioner. by certificate); St. 1910, 2<1 
C. 44, § 4 (Ministry of Reconstruction); c.51, sess., E\'idence Act, c. 3, § 24 ("Letters patent 
§ 10 (Air Council). under the Great Seal oC the United Kingdom" 

CA!'I.\DA: Dom;";,,,,: St. 1893. c. 31. § R, or any British dominion, provable by .. exem-
Evidence Act, R. S. 1906. c. ).15. § 21 (proc- plification thereof, or oC the enrolment thereof, 
Illmlltions. etc .• oC the Go\"('ruor-G"Ill'rnl or under the Grent Seal under which the same 
Governor in counril or a minister or head oC may have issued "); ib. § 26 (substantially like 
department DC tl\(' p;ovcrJlment DC Canada lire Ont. R. S. 11)14, c. 76. § 23); ib. § 29 (like 
provable by cl'rtifil·d copy as in (Jnt. R. R. Dom. Evid. Apt § !!4, but restricted to docu-
C. 76, ~ 23); § 22 (prodnmations. etc,. oC a ments in Albcrtn and corporation, chartcrp.<.l 
Licutenant-Gon'rnor or Lieutenant-Go\'ernor in Alberta and carrying on busincss thcrein) ; 
in Council or hcnd of department of a Provin- ib. § 32 (like Eng. St. 1851. c. 99.§ 14, omitting 
,·bl gO\'rrnmcllt ure pro\'nhlc by certified copy the clausc .. and no statute exists," ctc.); 
hy th" cl(,rk or assistant clerk of the Council ib. § 34 (like Dom. E\id. Act § 31). 
or head DC department or his deputy or acting Bn'tisli Columbia: Re\'. St. 1911, c. 78, § 28 
clerk or dcputy); § 20 (Imperilll records. (like Dom. Evidence Act, § 21); § 29 (like ib. 
documents, etl' .. arc pro\'able liS in Enp;land) ; § 22); § 31 (like ib. § 23); § 32 (like ib. § 24) ; 
§ 24 ("allY offit'ial .or public document of § 33 (like ib. § 25); § 34 (like ib. § 31); § 35 
Canada or nrw )lro\'ince" is proYllble by (like ib. § 26); § 39 (like ib. § 28 ; but apply-
certified copy by the custodian: nnd nny ing only to Quebec notarial acts); e. 22, § 11 
document or book-cntry oC a corporation in (rcgister oC births. etc" provable by certified 
Cllnllda or a provincll'i. provable by certified copy); C. 151, § 22 (same Cor mlll'riagc-certifi. 
ropy of the preHiding officer or clerk und('I' cor· cates by a clergyman or registrar); St. 1912, 
porate sca\, without prooC DC Sl'1I1 or signature 2 Geo. V. c. 17, § 9a (certificate of timber mark 
IIr official character); § 25 (like Onto R. S. registration, by Minister oC Lands Department, 
,'. i6. § 29, where no other statute "renders itH to be evidence, without prooC oC signature). 
contents provahle by means of a NPY"); Manitoba: Re\'. St. 1913, c. 65, § 9 (sub· 
§ 31 (no prooC oC handwriting or official position stantially like Dom. E~;dence Act, § 21. but 
oC any person certiC)ing a copy under this omittin" depnrtml'ntal documents); § 10 (like 
Htatute shall be requircd, 111ld the copy llIay ib. § 22, but limited to the pro\ince oC Mani-
be written or printed): § 26 (any entry ill a toba); § 11 (sub.tnntially like ib. § 22, but 
book kcpt in a department DC the government applying to other provinces than Manitoba); 
of Canada is provllble by copy under onth or § 12 (proclamations, orders, regulations, or 
nffidu\;t oC an officcr DC the department); appointments. by a minister or head oC depart-
§ 28 (reasouahle notice, not less than 7 days, mcnt of Canada or Manitoba or any other 
required for ('opics under §§ 24, 25. 26, 31); province ",re tlfOvablc by certified copy oC the 
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minister or deputy or acting deputy or chief 
clerk); § 14 mke Dom. Evidence Act, § 20): 
§ 15 (substantially like ib. § 24); § 16 (docu
ments, etc., belonging to or deposited in any 
department of the government of Canada or 
Manitoba, are provable by attested copy of the 
head or deputy head or chief clerk of the de
partment; and documents, etc., in any 
Dominion lands or surveys office in Manitoba, 
by attested copy of the agent, inspector, or 
other officer in charge); § 17 (like Dom. Evid. 
Act, § 26, applying also to any province of Can
ada); § 25 (like ib. § 31); § 20 (like ib. § 31) ; 
§ 22 (like ib. § 28, applying to §§ 15, 17, 19, 
20, supra); c. 133, § 371 (municipal by-law, 
provable by certified copy, under corporate 
seal, of the clerk or acting clerk or secretary
treasurer, without proof of seal or signature, 
unless forgery of the seal or' signature is spe
cially pleaded); c. 163, § 36 (park board by
law, provable by the secretarts certified copy, 
v.ithout proof of signature,',unless forgery of 
the signature to the original is specially 
pleaded); c. 71, § 7 (farmers' benefit associa
tion declaration, provable by county clerk's 
certified copy); c. 35, § 129 (provincial Secre
tary's or deputy's certificate of issuance of 
license of foreign corporation. admissible); 
e. 89, § 2 (certain survey-plans of Hudson's 
Bay Co.; certified copy under Lieutenhnt
Governor's signature and Manitoba great seul, 
admissible): c. 89, § 6 (50 for a copy of the 
register-book of surveys, "ith the addition 
of the affidavit of the clerk or other person 
examining the original); c. 117, § 196 (liko 
Onto R. S. c. 215, § 96); § 197 (liquor commis
sioners' regulation, prOVAble by certified copy 
by one of them, "ithout proof of signature, 
unless forgery of the signature to the originul 
is specially plcaded); c. 126, § 51 (official 
medical register, provable by registrar's certi
fied copy): C. 153, § 23 (same for pharmaceu
tical register); C. 143, §§ 12, 14 (certified copy 
of newspaper publisher's affidavit of ownership, 
admissible): e. 170, § 61 (certain railway plans, 
provable by certified copy of commissioner or 
registrar); c. 155, § 55 (documents belonging 
to or deposited in the lands department, 
provable by the commissioner's attested copy) ; 
c. 157, § 10 (any copy, signed by the provin
cial Secretary, .. of any document, shall be 
equivalent to the original instrument itself," 
without proof of signature): c. 162, § 18 
(public officer's bond, provable by certified 
COpy); C. 167, § 29 (documents, etc., in tho 
public works department, provable by certi
fied cC,:ly of the minister); C. 198, § 10 (in 
part repeats C. 65, § 10); C. 203, § 5.3 (certain 
religious bodies' records deposited in the 
department of vital statistics, provable by certi
fied copy); C. 194, § 22 (telephones and tele
graphs; certified copy of documenta in the 
Department, by the Minister, to be evidence) : 
c. 121, § 12 (magistrate's oath, provable by 
pro\incial Secretary's attested COpy). 

§ 28 (any record or document recorded or de
posited .. in any public office in this Province" 
is provable by examined copy, or by certified 
eopy of the custodian .. without proof of the 
official character or band writing of such officer 
or deputy"); § 08 (" All proclamations, 
treaties, and acts or statutes of any legislature 
or other governing body of any foreign State, 
Canadian pro\'ince, or British colony, and all 
written enactments or laws of the same, and all 
other acts of btate" of the same, arc provable 
by examined COpy, or by copy under seal of 
State, province, or colony. without any proof of 
the seal, signature, or truth of the attestation) ; 
§ 39 (British ship register and appurtenant 
documents arc provable by custodian's certified 
copy); § 46 (British bankruptcy proceedings 
are provable by office copies purporting to be 
by the commissionen! and registrar under court 
6<:l1i) § 51 (proclamations, etc., of the Provinre 
like Onto R. S. 1914, C. 76, § 23); § 52 (proc
lamations, etc., of the Dominion; like ib. 
§ 23); § 53 (" no pro'of shaJi be required of the 
handwriting or official position of any person" 
thus certifying; and the copy may be printed 
or written); § 40 (registered marriag!)
certificate, provable by certified copy of the 
clerk of the peace or the registrar); § 41 
(letters patent, certificate of incorporation, or 
other document .. purporting to incorporate 
any joint-stock company under auy law" of the 
Unit.cd Kingdom or a British colony or the 
Dominion or a province of Cunada, or a State 
of the United States, is probable by a certified 
copy by a notary public under offirial seal, 
certifying to a comparison with the original. 
verified by affidavit, provided 11 copy of the 
certified copy and affida\it is sen'ed on the 
opponent six days before otTering; the notary 
to certify, for a certificate of incorporation. that 
the copy is of a certificate duly filed or of a 
certificate .. purportin~ to be that of t.he 
Secretary of State" .. under what purport.s to 
be the seal of office ") ; § 61 (letters pat
ent of any of British Dominions, provable by 
exemplification under the great st'al); § 72 
(municipal by-law, provable by the secretary
treasurer's certified COpy, without proof of 
official character or handwritiIl~); § 73 
(municipal record-book, pro\'!lble by the 
secretary-treasurer's certified cOpy); § 76 
(by-law of provincial board of health, provable 
by the secretary's certified copy); e. 166, § 65 
(similar, ffor town clerk's copy of by-law); 
c. 54, § 19 (register of marriage, etc., provable 
by the registrar's certified copy); e. 144, § 29 
(county registrar's certified copy of the registry 
of a certificate of partnership, admissible); 
e. 159, § 14 (county secretary's certified copy 
under official seal of a certificate of return of 
election of sewer commissioners, admissible); 
1917, Ex parte Thomas. 38 D. L. R. 716, N. B. 

, (extradition; Massachusetts statute held 
lIufficiently evidenced by copy under the gIeat 
seal of the State certified by the State secretary 

New Brumwick: Consol. St. 1903, c. 127, under N. B. Consol. St. 1903, e. 127, § 58). 
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Newfoundland: Consol. St. 1916, c. 91, § 16 
(" all proclamations, treaties, and other acts of 
State of any foreign State or British colony" 
are provable as in N. Br. Consol. St. C. 1271, 
I 58); § 18 (like ib. § 39); § 19 (like Dom. 
Evid. Act, § 25 ); C. 127, § 17 (filed certificate 
of incorporation, provable by registrar's 
certified COpy); c. 3, § 131 (similar, for lists of 
voters, etc., except eounterfoils, in election 
inquiries); C. 69, § 6 (certain documents 
concerning newspapcr pUblication, provable by 
the colonial secretary's certified copy); C. 121, 
§ 5 (celebrant's register, provable by his 
attested copy, "the handwriting of the attest
ing minister being duly proved "): C. 121, § 9 
(marriage registers. provable by the coloninlsec
retary's certified copy of entry, "the hand wl'it
ing of the said secretar.Y' being duly proved "): 
C. 13, § 22 (maps, etc., in custody of secretary 
of department of public works; provable by 
certified copy): C. 22, § 170 ("certificatessnd 
copica of officinl papers" under senl of nny 
principal customs officer ill the United 
Kingdom or possessions, or of any British 
consul, or made pursunnt to this chapter in 
this colony, admissible); St. 1919, C. 21, 
Evidence Act, § 1 (re-enacts aubstantiaUy the 
provisions of COilS. St. 1916, C. 91, § 19) : § 2 
(like Dom. Evid. Act, § 26). 

N orthwcst Territory: Consol. Ord. 1898, 
C. 9, § 3 (documents belonging to or dcpositea 
in t.he depllrtllll'nt of public works arc provable 
by attested copy of the commissioner or his 
deputy); C. 23, § 25 (Territorial secrctary's 
certified copy of sheriff's bond, admissible); 
C. 14, 9 20 (registry of births, etc., provable by 
the registrar's certified copy); C. 70, § 100 
(municipal by"law, provable by certified copy 
of the secretary-treasurer and any member of 
the coundl under corporate seal); c. 76, § 11 
(recorder's certificatc of record of stock-brand 
ohall be evidence of ownership of the brand). 

Nova Scotia: Rev. St. 1900, C. 19, § 51 
(inspector's certified copy of mining rules t'l be 
admissible); c. 73, § 63 (clerk's certified copy 
of a&sessment fOU of municipal corporation, 
under corporate senl, adlnissible, without proof 
of seal or signature); c. 99, § 127 (registrar of 
deeds' certified copy of fail way plans, etc., filed, 
to be admissible); C. 100, § 155 (council 
resolution concerning intoxicating liquors is 
provable by clerk's certified copy, without 
proof of signaturo's authenticity, unless the 
original is Oltpreaslycltlnied as a forgery); C. 163, 
§ 4 (lika Dom. Evid. Act, § 20); § 5 (like ib. 
§ 21) ; § 6 (like ib. § 22, especially mentioning the 
province of Nova Scotia, and including also 
any territory of Canada); § 9 (" proclama
tions, treaties, and other acta of State of any 
foreign State, or of any British colony," are 
provable by copy under the seal of the State or 
colony); § 11 (like Dom. Evid. Act, § 24, ap
plying the first portion to any "grant, map, 
plan, report, letter, or official or public docu
ment belonging to or deposited in any depart
ment," etc.); § 13 (like ib. § 26, including also 

the books of a department of Nova Scotia): 
§ 14 (like ib. § 25); § 17 (substantially like N. 
Br. Consol, St. c. 127, § 39); § 19 (certain 
filed or registered township plans and allot
ments, provable by certified copy, after notice 
in certain cases); § 31 (like Dom. Evid. Act, 
S 31), 

Ontario: Rev. S'G. l!H4, c. 28, § 30 (docu
ments in the public lands department are 
provable by copy certified by the Minister, 
agent, etc.); c. 76, § 23 (proclamations, orders. 
regulations, or appointments by any chief 
executive officer or head of department of the 
Government of Canada arc provable by copy 
purporting to be certified by a clerk of the 
Council or by the minister or deputy or head of 
the department, or by such acting officer; 
similar, for copies of such documents, from all 
Executive Council or department of a province 
or territory of Canada); § 26 (whenever the 
original record is admissible, .. any official or 
public document in this province" is provable 
by a copy" purporting to be certified under tho 
hand of tho proper officer, or person in whose 
custody such official or public do,ument is 
placed," without further pmoi); § 28 (entry in 
a regular book kept in a government depart
ment is provable by copy under oath or 
affidavit of an officer of the dcpartment) ; § 29 
("whenever a book or other document ia of so 
public a nnture as to be admissible in evidence 
011 its mere production from the proper custody 
today," a COpy" purporting to be signed and 
certified as a true copy or extract by the office 
to whoso custody the original has bcen en
trusted" is admissihle) ; c. 192, § 258 (municipal 
bY-law may be proved by certified copy by the 
clerk under corporate senl, "without pI'oof of 
the seal or signature,"); § 357 (by-laws of 
board of police commissioners may be proved 
by copy certified by any member. "without 
proof of such signature," unless it is specially 
alleged that the signature to the original is 
forged); c. 215, § 97 (resolution of board of 
liquor-licenSe commissioners); § 96 (inspector'lI 
certificate of a liquor license to be evidence of 
the facta stated and of tho authority of the 
inspector" without proof of his appointment or 
signature") ; c. 76, § 21 (letters patent under 
the Great Seal of the United Kingdom or any 
other of the British Dominions are provable 
"by exemplification thereof, or of the inrol
ment thereof," under the Great Seal under 
which the SRme may have issued); e. 192, 
§ 258 (original by-law of a municipal corpora" 
tion, when produced by the clerk or any officeI', 
~hall be received" without proof of the seal or 
Hignaturcs" unless one or more of them is 
specially a\1eged to be forged). 

Prinu Edward Island: St. 1889, c. 9, § 21 
(like Newf. Consolo St. C. 91, § 16. but in
cluding acts in Great Britain, Ireland, the 
Dominion and the provinces of Canada); i 22 
(register of marriages, etc., out of the Prov
ince is provable by the legal custodian's 
certified copy); § 27 (like Dom, Evid, Act. 
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§ 25; public documents in general); § 26 (like Territory of Canada" for the second clas..): 
N. Br. Consol. St. C. 127, § 39; ehip's registers) ; ib. § 13 (official books; like Dom. Evid. Act, 
S 28 (record of a vote, etc., of the Executive § 26; adding "or of this Tcrritory"); ib. § 14 
Council concerning land titles is provable by (like ib. § 25); ib. § 31 (like ib. § 31, inserting 
certified copy purporting to be by the clerk .. grant, map, plan, will, deed "); ib. § 17 
of the Council); § 30 (proclamations, etc.; (shipping register; like N. Br. Conso\. St. 
like Dom. Evid. Act, § 21); § 31 (like ib. § 31 ; C. 127, § 39). 
limited to the foregoing P. E. I. § 30) ; St. 1898, UNITED STATES: FEDER.~L: Rev. St. 1878, 
61 Vict. C. 3, § 1 (Provincial treasurer's § 882, Code 1919, § 1385 (books, papers, etc., 
certificate of a commercial traveller's liccnse, "in any of tile exe-:utive departments," prov-
admissible): St. 1906, 6 Edw. VII, C. 6,U 25, able by copy under seal of department): 
30 (certified copilJ:j, by the registrar-general or R. S. § 883, Code § 1386 (books, papers, etc., 
his assistant, of the records of birth, marriage, in the office of the solicitor of the treasury, prew-
and death, admissib:e); St. 190D, 9 Edw. VII, nble by certified copy under official seal by him-
C. 6, § 1 (repeals St. 1898, C. 3). self or the acting solicitor); R. S. § 884, Code 

Saakatchewan: Rev. St. 1920, C. 18, § 40 § 1387 (papers in the office of the comptroller 
(records, documents, etc., in the department of of the cunency, provable by his certified copy 
public works, are provable by copy attested by under official seal); R. S. § 885, Code §1388 
the signature of the minister or deputy); (organization certificate of a national banking 
c. 135, U 62, 63 (provision for certified copies association, provable by the comptroller of 
of the official register of the medical pro- currency's certified copy under official seal); 
fellSion): C. 44, E"idence Act, § 11 (like Dom. R. S. § 886, Code § 1389 (in suits for delin-
Evid. Act, § 24): ib. § 17 (like Eng. St. 1851, quency of money officials, transcripts of books. 
14-15 Vict. C. 99, U4); ib. §l2 (like Dom. Evid. etc., of the treasury department, certified by 
Act, § 26) ; C. I, § 54 (orders in council; like c. 44, the secretary or assistant secretary under 
§ 7); C. 1, § 59 (acts of the LegislatureAssembly depa.'tment seal, are admissible; bonds, etc., 
provable by the clerk's certified COpy); c. 76, relating to an account between the U. S. and 
§ 21 (registrar's certified copy of certificate an individual, provable by certified copy by 
of incorporation, under seal of office, ad- such officer under department seal; if execu-
missible); 1913, R. v. Hutchins, Sask. S. Coo tion is denied by verified plea or motion, the 
12 D. L. R. 648 (certified copy of clerk's records Court," if it appears to be neceasary for the 
of marriage license, ctc., in Minneapolis. ad- attainment of justice," may require the produc-
mit ted under Can. E~idence Act, § 23). tion of the original); R. S. § 888, Code § 1397 

Yukon: Consol. Ord. 1914, C. 1, § 8, par. 54 (contract returned to returns-office of the inte-
(Commissioner'S regulation or order, provable rior department, provable by clerk'6 certified 
by written copy attested by the Territorial copy under department seal, in a prosecOltion 
secretary); il;. § lO (Territorial secretary's for false swearing to a return); R. S. § 889, 
certified copies of ordinances, under Terri- Code § 1391 (copies of quarterly returns of 
torial seal, .. shall be held to be duplicate origi- postmasters and of account-papers in the 
nllis and also to beevidence, asif printed by Treasury auditor's office, and of money-order 
lawful aut.hority, of such ordinances and of account-books of the post-office department. 
their contents "); r. 6, § 20 (registry of vital admissible. when certified by the auditol' under 
statistics, provablc by certified extract); official seal); R. S. § 890, Code § 1392 (certified 
C. 64, U 10, 20 (provision for certified copies copy, under the Treasury auditor's seal, of a 
of the official registry of medical practitioners) : certificate of demand upon a delinquent post-
C. 84, § 11 (certified COpy, by the clerk of the master, admillSible>; R. S. § 891, Code § 691 
terriiorial court or his dcputy, of a filed (books, papers, etc., in the general land-
declaration of benevolent incorporation, ctc., office, p~ovable by certified copies by the com-
admissible); C. 56, § 103 (provision for chief missioner under official 8eal); R. S. § 893,Code 
inspector's certificate of a license, in liquor § 1394(suchcertified copies of" the specifications 
cases); ib. § 104 (provision for certificate and drawings of foreign letters-flstent," to be 
of a regulation, in liquor cases); C. 30, § 5 evidence of their granting, date, and contents) : 
(proclamation, etc., of Governor-General: R. S. , 894, Code § 1395 (printed copies of 
like Dom. Evid. Act, § 21); ib. § 6 (proclama- specifications and drawings, distributed by the 
tion, etc., of a Lieutenant-Governor, etc., or patent-commissioner by law and deposited in 
of the Yukon Commissioner; like Dom. Evid. State capitols, etc., admissible when certified 
Act, § 22); ib. § 9 (" Proclamations, treaties, by him under official seal);' R. S. § 895, 
and other acts of state of any foreign State or Code § 1398 (House journal and Senate journal 
of any British colony may be proved by the and executive journal, pTvvable by copies 
production of a copy purporting to be seal~d certified by the House clerk or Senate secre-
with the seal of the foreign State or British tary); R. S. § 896, Code § 1399 (official docu-
colonytowhich the original document belongs "); ments and records in the office of a U. S. consul, 
ib. § 11 (like Dom. Evid. Act § 24, inserting ,ice-consul, or other consular officer, provablo 
.. grant, map, plan, report, letter" and "be- by his certified copy under seal); R. S. § 905, 
longing to or deposited in" for the IirPt class, Code § 1409 (St. 1790, May 26: .. The acts 
and .. or of this Territory or of any province or of the Legislature of any State or Territory, or 
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of any country subject to the jurisdiction of authenticated by seal of department. burcau. 
the United States. shall he authenticated by office. or institution, and certified hy the bead 
having the seals of such State, Territory, or of such department, etc., or "by any officE'r 
country affixed thereto "); R. S. § 906, Cod') thereof authorized by law to certify thereto" ; 
§ 1410 (St. 1804, March 27; "All records and § 1396 (public documents, etc.; in office of 
exemplifications of books whieh may be kept commissioner of Indian affairs, provable by 
in any public office of uny State or Territory copies" authenticated by the seal of such 
or of any country subject to the jurisdiction office !Lcd certified by the commissioner" 
of the United States, no/ apper/aillin(! to a or by an officer acting" as or for such com-
COllrt, shall he proved or admitted in any court missioner "); § 4528 (certified transcripts, by 
or office in any other State or Territory or in registers and receivers of U. S. land-offices, 
any 8uch :-ountry, by the attestation of the of "records in their offices." admissible); 
keeper of the said records or beoks, and the § G187 (" written or printed copies of any 
seal of his office Imncxed. if there be a seal, records, books, papers, or drawings relating 
together with a certificate of the presiding jU5- to trademarks belonging to the patent office, 
tice of the court of the connty, parish, or dis- and of certificates of registration," certified 
trict in which such office may be kept, or of the hy the commissionl'r, under patent office 
Governor, or Secrelllry of Stute, the Chan- seal, admissible); § lH45 (U. S. collector of 
cl'llor or keeper of the great seal, of the State or the port's certified copy of list of ship's crcw, 
Territory or country, that the said attestation admissible); St. 1906, .June 29, § 5, c. 3591, 
is in dlle form and by the proper officers. If Code § 7039 (contracts, reports, schedules, 
the said certificate is given by the presiding ote., of common carriers, preserved as public 
just icc of a court, it shall be further authenti- records by the Interstate Commerce Com mis-
cated by the clerk or prothonotary of the said sion, shall be .. received as 'prima facie' cvi-
court, who shall certify, under his hand and the denee of what they purport to be"; and a 
seal of his office, that the said presiding justice copy certified by the secretary of the Com-
is duly commissioned and qualified; or, if given mission under its seal is receivable); St. Mar. 
by Buch goYe:"nor. secretary, chancellor, or 19, 1920, § 7 (written or printed copies of 
keeper of the g:"eat seal, it shaH hc under the records of the Patent office relating to inter-
great seal of th" State, Territory, or country national registered trademarks, admissible 
aforesaid in which it is made"; comparo wherever the originals could bl', when certified 
the Federal statute llosl, § 16S1, and sec the by the commissioner of patents under seal of 
dtations in notes of § 1680a, post); R. S. office); 1795. Talbot v • • Jansen, 3 Dall. 133, 
§ 907. Code § 1408 ("' It shall be lawful for 137 (collector of the port cannot certify copies 
any keeper or person h:n;ng. the custody of his book-cntries); 1804. Church 11. Hubb$rt. 
of laws, j1ldgments, ordl'rs, decrees, journals. 2 Cr. 186, 236 (quoted allie, § 1677); 1806, 
corresPondence, or other public documents of U. S. v. Johns, 4 Dall. 412, 415 (certified and 
any foreign government or its agent, relating sworn ("opy of a custom-house record of I' 
to the title to lands claimed by or under the ship's manifest, admitted without other 
U. S., on the application of the head of one of evidence of tho shipmaster's signature); 
the departments, the solicitor of the treasury, 1833, U. S. 11. Percheman, 7 Pet. 51, 85 (quoted 
or the commissioner of the genf1ralland-ofli ~er, ante, § 1677); 1840, U. S. v. Wiggios, 14 id. 334, 
to authenticate copies thereof under his hand 346 (certified COpy of a Spanish land-grant, 
and seal"; these, on being certified under hy the custodian, received); 1896, Smith v. 
official Geal, by an American minister or consul, U. S., Ariz. • 45 Pac. 341 (Treasurer's 
shall be sent to the solicitor of the treasury and transcript, admitted under Rev. St. § 886); 
r' orded by him; "a copy" of this record is 1873, First Nat'! Bank v. Kidd, 20 Minn. 
admissible "equally with the originals ") ; 234, 237 (comptroller's certified copy under 
Code § 659 ("any:official books, records, papers. seal of a bank's organization certificate, 
documents, maps, plats, or diagrams," in admitted under Re\·. St. § 885); 1905, Howard 
custody of any officer of the Interior Depart- v. Perrin, 200 U. S. 71, 26 Sup. 195 (certified 
ment, provable by "authenticated copies" copy of land-office papers, admitted under 
under the officer's official seal); § 683 (original Rev. St. § 891); 1906, U. S. v. Pierson,I145 
application for entry of land, etc., in general Fed. 814, C. C. A. (effect of a certified tran-
land-office, when "allen for by 5ubpcenB script of Trea.~ury department record!!, in 
duccs tecum, is to he forwarded under seal of an action for official delinquency, under U. S. 
"general land-offiee commissioner. and "shall Hev. St. 1878, § 886); 1915, Hanish v. M. S., 
be received in evidence "); § 700 (public 7th C. C. A., 227 Fed. 584 (incorporation 
documents, records, books, maps, or papers, of an express company, proved by Interstate 
in office of commissioner of Indian affairs, Commerce Commission records, under St. 
provable by copy authenticated by the com- 1887, Feb. 4, c. 104. § 16, as amended by St. 
missioner under official sea\): § 1393 ("official 1906, June 29, c. 3591, § 5). 
books, records, or papers, documents, maps, For the rulings interpreting Re\". St. § 906, see 
plats. diagrams, dTlmings, specifications, or note to § 1680a, post. 
letters patent," in Interior Department or ALABAMA: Code 1907, § 3978 (custodian's 
any bureau, etc., thereof, provable by copy certificate of register of marriage, etc., kept 
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by law or church rule, received as .. presump
tive evidence" of the law or rule for keeping 
and of the authority to certify}; §§ 3980, 3981 
(certified copies, by the register of a land
office in the State, of ,. any official book, 
official entry, or other document pertaining to" 
such an office, admissible; also of a deed or 
written instrument of conveyance in such 
land-office, either by register's copy or by 
copy of transcript in probate office); § 3982 
(U. S. sun-eyor-general for the State; certi
fiL'<i copies, by the Secretary of State, of his 
books, maps, and field-notes deposited in the 
Secretary's office, receivable); § 3983 (books 
or papers" required by law to be kept in the 
office of any public officer," including Il book 
which is a popy of U. S. office-books, provable 
by certified copy by .. the proper custodisn 
thl!rcof "); ~ 3984 (field-notes of original gov
ernment-surveys, furnished by Secretary of 
State or by the U. S. to a judge of probate, 
provable by the latter's certified copy); 
§ 3985 (certificate of .. the head of any bureau 
or department of the general government iii 
sufficient authentication of any paper or docu
ment appertaining to his office "); § 3986 
("official bonds or other instruments or papers 
required to be kept by any officer of this State," 
and "books and proceedings required to be 
kept by any sworn officer of this State," 
provable by certified copy or transcript hy 
the custodian, 'I1Iith the" same effect as if the 
original were produced "); § 3988 (Federal. 
StlLte, or Territorial st.ltute; transcript certi
fied by the Secretary of this Stnte as deposited 
in his office or the Supreme Court library, 
receivable); § 3989 (certified book of ordi
nances, etc., or copy of a specific ordinance, 
of a municipal corporation in the State, by 
the clerk or recording officer, receivable as 
evidence of "duo adoption and continued ex
istence" of the ordinances, etc.); § 5170 (ccrti
fied copy of deceased notary's acts by probate 
judge or other notary tho depositary of the 
registers, receivable); U 4886, 4887 (certified 
copies of the probate judge's record of marriage 
licenses and certificates, admissible); § 2310 
(books and records of tax-collector or probate 
judge, in an issue of sale of realty for taxes 
provable, by certified copy); § 573 (Secretary 
of State's certified copy of books, etc., of late 
U. S. surveyor-general, admissible); § 26 (cer
tified copy of commissioner's record of fer
tilizer-license, admissible); § 2731 (recorded 
refunding bonds, provable by certified cOpy); 
§ 48 (official analysis ·of fertilizer or chemical, 
provable by copy under seal of department of 
agriculture); § 5943 (certified copy of books of 
auditor or of superintendent of education, 
admissible in action for default against county 
superintendent); § 2546 (recorded bond of 
executor or admini&trator, provable by certi
fied transcript); § 5987 (clerk of SUpreme 
Court's certified copy of its opinion, to be 
"legal evidence"); § 2310 (tax recorda, prov
able by certified copy); § 2358 (papers, etc. 

the office of the State" auditor or treasurer, 
provable by certified copy under seal," in 
suits against sundry tax officials, unless the 
defendant denies the execution on oath); 
1830, Hamner v. Eddins, 3 Stew. 192, 197 
(certified copies of field-notes ill the surveyor
general's office, exclUded, as not authorized) ; 
1840, Johnson v. McGehee, 1 Ala. 186, 192 
(certified copy of assignment of Indian land, 
the original being kept in the War DeplLrtment, 
admissible); 1851, Phillips v. Poindexter, 18 
Ala. 579, 582 (notary's certified copy of his 
cntry of protest, receivable); 1854, Stephens v. 
Westwood, 25 Ala. it6, 'H) (certified copy of 
Innd-plLtents, etc., from the tJ. S. Inlld-offico 
and U. S. Indian bureau, certified by all .. aet
ing commissioner," sufficient); 1882, Martin v. 
Hall, 72 Ala. 587 (certified copy of the record 
of an official bond, required to be filed but not 
to be recorded, excluded); 1888, W oo,tstock 
Iron Co. v. Roberts, 87 Ala. 436, 43. (same, 
for copy of U. S. land-patent); 1889, Hawes v. 
State, 88 Ala. 3i, 69, 7 So. 302 (the statute as 
to marriage registers applies to registers kept 
out of the State; certificate of such a custodian 
is evidence of his authority to certify copies) ; 
1890, Robinson v. Cahalan, 91 Ala. 479, 481, 
8 So. 415 (U. S. "patent," admitted 'I1Iithout 
proof of its execution); 1904, Burton 1'. 

Dangerfield, 141 AllL. 285. 37 So. 350 (certified 
transcript of a constable's bond recorded with 
the probate judge, admitted under Code 
§ 1816); 1917, Windhanl 1). Newton, 200 Ala. 
258, 76 So. 24 (personal injury; to evidence 
the defendant'~ ownership of an automobile, 
a certified copy of an application for a State 
license, admitted under Code § 3983, even 
though the application was not verified as 
required by law). 

ALASKA: Compo L. 1913, § 1871 {like Or. 
Laws 1920, § 739}; § 1872 ("a judicial, legis
lative, or executive record of said district [of 
Alaska), or of any State 0\' Territory of the 
United States, cr of any foreign country, or of 
any political subdivision of either, may be 
proved by the production of the original, or by 
a copy thereof, certified by the clerk or other 
person having the legal custody thereof, with 
the !:leal of the court or the official seal of SUch 
person affixed thereto, if it or he have a seal, 
or otherwise authenticated aB required by 
§§ 905, 906, and 907 of the Revised Statutes of 
the United Stntes "}. 

AllIZONA: Rev. St. 1913, Civ. C. 1732 (Sec
retary of the Territory's certified copy, under 
seal, of an act ir ... any of such printed statute 
books deposited in his office, or of any law or 
bill, public or private, deposited in his office in 
accord'Lnce with law," admissible); § 1739 
(records of .. all public officers" of the Terri
tOry, provablo by certified copy, nnder seal, 
by the "lawful possessor of such records"; so 
also § 1870); § 1740 {certified copies of 
"records and official papers" of notaries 
pUblic, admissible}; § 1742 (in suits by the 
State against a delinquent officer or agent, a 
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tranacript under offirial 8('al of th" IlIwful bcnl'fit, made under legal authority, and kept 
plJlIIICMOr'" books, etc., containin~ stat!!ml'ntll in official custody, provable by the custodian's 
of accounts, and ccrtified copies b.IDoSed certified copy under official seal, or, il he hall 

• thereto, under official !!Cal of the lawful pos- no seal, by affid/wit-copy); § 4133 (production 
, of .. honw, ('ontracfa, or other papers may be required, in 1'U8C8 01 the throe preceding 

relating tl)" the bc,'/Junt and flied in the office, sections, if defendant in an action on 8uch a 
nre admi""ihle: hut in Hueh Buit on a bond or bond, etc" denies under onth tho execution) ; 
other wlitton in"tnllllont, whoBe executior, ill I 1692 (State corporation commiMion; clerk'" 
denied by swurn plea, produ<'tion of the oriKi- certified copies of its recorded determinations, 
nal shall I", I'l'quirocl); t 1745 (cl'rtifi(od ('opy Idmiuiblc): 11711 (Stat I! secretary's certified 
by " Stilt,· or county offiel'r under officin) seal copy 01 businC88 corporation's artielea 01 in-
01 .. all Iwtcs, bonw, Dlortgagl'S, billll, aecountll eorporation, admiuible); § 174S (IIimUar for 
or other doculllenl.8, properly on lUe with such lIavigation company, adding" or his deputy") : 
officcrs,"Il,irllis:!ibll'): 11701 (~rtifioo co!>yoCa t 11097 (county surveyor's record, provable by 
duly recortl,~1 dOIllOlltic marriage certificate, certified copy): 1 4746 (U, S, survey record8, 
rccclvahl,'); i 3704 (rl'rtitied ecpy of the official on file in State land office, pro\'able by certified 
r~cord of Ih'p.-stock brand.'! ;, admissible): trOD8Cript); t 7497 (municipal corporation 
H lSi, HI:! ( .. ffieial honds pro\'al,le by certified records, provnbl" by clerk's certitied trans-
I'OPY 01 :'llat(' lIf-er(!tal'), or oth!!r officer with IK'ript):, 1'421 (State secretary's cl'rtified copy 
whom fIIt,d); i 2:1:12 (State corporation com- of railroad company's arti~l('s of association 
IIlj!lllion; nil offi<"i,Ll docuDl('nts in its offico admissible): I !lS17 (do('unll'nts in office of 
"rovul"" hy certified copy by coDlmission"r or :-:tllt(' superintendent of puhlie in.~truetion, 
tI(,'C/'{'tlLry undel' oommiSdion 1II.'a1); § 1735 promLlo by his copy authenti('ated by official 
(munidl,a! ordillanc,-s, etc" provable hy til-al); f 10297 (State secretary's COP}' under 
(,I'rtified ropy IIy m!lYol' or president of count'j) official 1!I.'81, of regi8tered trad{'mork, arlmi8-
and c1prk ullllt,r city or town 1!I.'a1): • Ij'3~ sible): St, 1921, ~o, 2:lS ("Co/.ies of allY 
(StIlte librarian'" r,'rtifi{~1 copy o( any pape!'S record, book, report, paper or othel' document 
or documl'llts in Stat I' lihrary, admissihlp): on lile ,,;th, or of record in, the office of ooy 
t 1748 (documents 01' f('rordll bt-Ionging lind public officer or commi88ion of the Statl', or 
being in .. any of the go\'('rnm!'ntal depart- of any county officer, or an}' el:cerpts from 
mcntll of th,' lJ'. S," ure pro\'uble by copy such rl'rord, book, r,'port, paper 01' other docu-
allthcnticatl'rI 110 08 to be l'cI'l-ivable ill U, 9, ment, when duly certified by the officer or the 
rourt), IM'cretary of the commis.'Iion in whose custody 

AaussAlI; Dig, UH9. , 4117 (Secretary surh record, h(lok, paper or oth{'r document is 
of Statc's certified copy under Sl'a1 of an act, (ound, shall be rec('ivl'd in (!\;dence in any 
ete., in !I printlod atatutc book flf a lJ, R. State court of this State with like effect 08 the origi-
or Territory, purporting to I", printl'd by au- nals thereof"), 
thority and deposited und r('quil'(,.j hy la".' to CALIFOIl.>;U: C, C, p, l&i2, § 1893 (ccrti-
hI' k('pt in his uffic .. , /II.lmi88ihlc); t 4121 (Secr('- lied copy by "every public officl'r hll.\'ing 
tllry of StIlte's ccrtifi .. d ropy under official Sf'al custody of a pul»)ic writing which a citizen hall 
of an act, I-tr" of thl) Gf'u"rul AIISCDlbly, a right to inspect," Bdmwible "with like effect 
IIl1idal aelll of GO\'l'rnor, Illld "of all rolls, as the original wdting"): § 1901 (eertified 
rl'cords, documents, PI\f1('I'H, bunds, and recog- copy oC a "written law or other public writing 
niaaDces" deposited and r.'quir.-d by law to of any State or country," by .. the officet 
tIC kept in his offiel', admiRtoibl .. ); § 4122 (c('t- ha\'ingchargcoC the original," under the public 
tified copy undl'r offi,'llLl 8Cnl hy the Stato seal of the State or country, recci\'uhl .. ) ; § 1918 
treasurer or auditor of documclIlII legally (" Other official documents may be proved as 
dl'positOO in his om .... , admissible); '4123 follows: I, Acts of the Executive of thill State, 
(public auditing officer'H c(!rtified ('opy of a by the records of the State department of the 
balance of debt due to th .. State, admi!ll!ible) : State: and of the United States, by thc records 
1 4124 (sUpcrintpndcnt of l.uhlie instruction's 01 tho State department o( the Unitcd States, 
"ertified copy uOlll'r official Sf-al of a docum('nt ccrtified by the heads of those departments 
deposited 01' tiled in hill offiet', admissible): respecti\'ely"" 2, The procCl'dillgs of the 
t 4127 (records of auditor and of commission"r Legislature of this State, or of Congre88, by the 
01 StIlte lund~, pro\'able by rertified transcript) : journals of those bodies re.spe('ti\'ely, or ('itlll'r 
§ 4129 (dty or incorporated town ordinanc .. , House thereof, or by pUhlirihl'(f statutI's or 
ctc" provable by ('("tilil'd copy of "the proper resolutions, or by ropics Cl-rtified by the clerk, 
offiCl'r" under corporate SCII!); 14130 (offidal '" 3, The acts of the El:ecuth'c, or the pro-
hond., of all officeI'!!, provuble by the legal ceedinp of the Legislature of a lIister State, in 
custodian's certified copy); 1 of 132 (official tho IIIIme manner; 4, The 0<'t8 of the Execu-
hond of un t'l:l'Cutor, administrator, guardian, tive, or the proceedings of the Legislature of a 
or corr.mission!'r, or of principal and seC'Urity foreign country, ' , , by a copy certified under 
88 required ill a judicial procl>edinrc, provable the l!I.'al 01 the country or sovereign, or by 'a 
by the I{-glll ('ustO<iian'lI certitied ('opy undl'r rl'Cognition tht·reof ill 110m" ,.ublic act of th" 
offi('ial ""1\1); § 4131 «('ontractll with the State Executive of thl! Vnit('d Stutf'S; .'I, Acts of 
or lUi officer or ,,;tb u county or for Ii county's a municipal corporllti(lu (II tlUs State, or of Ii 
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board or department thereof, by a copy, 
certified by the legal keeper thereof, , , , 6, 
Documents of any other class in this State, by 
the original, or by a copy, certified by the legal 
keeper thereof: 7, Documents of any other 
class in a sister State, by the original, or by a 
eopy certified by the legal keeper thereof, 
together with a certificate of the Secretary of 
state, judge of the supreme, superior, or county 
court, or maror of a city of IlUch State, that the 
COllY is duly certified by the officer having the 
legal custody of the original: 8, Documents of 
any other claBS in a foreign country, by the 
original, or by a copy certified by the legal 
keeper thereof, l\.ith a certificate, under seal 
of the country or sovereign, that the document 
is a valid and subsisting document of such 
country, and that the copy is duly certified by 
the officer haying the legal custody: 9, Docu
ments in the departments of the United States 
government, by the certificate of the legal 
custodian thereof") : § 1919 ("A publie record 
of a private l\.Titing may be proved by the 
original rl'cord, or by a copy thereof, certified 
by the legal keeper of the record "): § 1923 
(certificate with a copy must state "that the 
copy is a correct copy of the original, or of a 
spccified part thereof, as the case may be, The 
c('rtificate must be under the official seal of tho 
certifying officcr, if therc be any, or if he be 
the dl'rk of a court ha~ing e. roesl, under the 
senl of such court "); § 2011 (county clerk's 
or judg(":j rcrtificd copy of filed affida~it of 
publication of notice, etc" admissible): Civ, C, 
1872, § 297 (Secretary of State's or county clcrk's 
certified copy of artirlcs of incorporation, 
admissible): § 2471 (county clerk's certified 
copies of entries of a partnership register, 
admissible); § 2472 (Secretary of State's cer
tified copy of foreign partnership's designation 
of agent to accept service, admiAAible): Pol, C. 
1872, § 1117 (entry in the great register of 
elections, provable by certified copy): § 30S3 
(State regititrar's record of marriage or dcath, 
provable by certified copy); § 2984 (same 
provision apllliC'd to record of death); § 37S9 
(same for 3,S:!cl'.~ment books and dL'linquen~ 
list); 1857, McFarland r, Pico, 8 Cal, 626, 6.35 
(notary's certified copy of his record, receiva
ble); 1866, Doherty to, Thayer, 31 Cal, 140, 
143 (certified copy of official sun'ey, ClI:cluded 
as not conformable to statute); 1872, Him
mel man 10, Hoadley, 44 Cal, 213, 225 (municipal 
offirer's record, authenticated by certificate of 
the officer having th~ duty to make it); 1886, 
Alameda M. Co. 10, Williams, 70 Cal. 534, 538 
(same, under statute; applied to a city 
&'lSessment-book); 1896, Galvin 1'. Palmer, 113 
Cal, 46, 45 Pac, 172 (certificate of correctness 
of a copy of a map by a coionel of engineers, 
the legal custodian, admitted), 

COI,ORADO: Compo Laws 1921, § 6541 (Secre
tary of Statc's exemplification oC "the lawtl of 
the several States and Te~ritories which may ho 
tral1smitted by order of the Executins or 
LegislatureR of 8uch States to the Governor of 

this State and by him deposited" in the 
Secretary's office, admissible); § 6542 (papers, 
etc" ".'l.ppertaining to transactions in their cor
porate capacity of any town or city" incorpor
ated provable by the clerk's or keeper's certified 
copy under corporate seal, or, if no public seal, 
under the certifier's private seal, the certifier 
also stating that he is intrusted with the orig
inal's safe keeping); § 5562 (recorder's certified 
copy under official seal of an entry in a register 
of marriages, admissible); § 2323 (charter, etc" 
of a foreign corporation filed in the office of the 
Secretary of State, provable by his certified 
copy under official seal): § 2246 (articles of 
incorporation, provable by certified copy under 
great seal of State): § 8741 (recorder of deeds' 
certified copy of "all papers filed" and of 
records, admiBSible): § 8S34 (all papers duly 
filed or deposited with a county judge, clerk 
or treasurer, and all rC'('ord-books there kept, 
provable by certified ru.,y under official seal) : 
§ 5042 (county clerk's certified copy of re
corded field-notes, etc" of the general govern
ment survey, admissible): § 9105 (recorded 
municiplll plats, provable by certified copy of 
county recorder): § 9167 (municipal ordinances 
etc., "may be proven by the seal of the COt
pC'fation ") : § 4015 (Secretary of State's 
certified copy of a recorded trademark, ad
missi ble) : § 1762 (recorded certificate of 
irrigation-rlecrrc, pro\,able by c'!rtified copy) : 
§ 1649 (irrigation claim; certifit-d copy of 
map and statement filed with State engineer, 
admissible): § 3303 (recorded survey-plat of 
mining claim, provable by county recorder's 
certified copy); § '2245 (corporations formed 
to do business without the State, certificate 
provable by State secretary's certified copy 
under State seal); § 2721 (State bank com
missioner's reports and records, provable by 
his certified COpy): § 43:n (State industrial 
ComroiSHion: records provable by certified 
copy under seal): § 990 (State register, 
certified copy of registcr of birth or death, ad
missible); n 3117, 3125, 3126 (record of 
stock-brand, pro~'able by copy certified by 
State board of stock inspection commissionel'll) 
C. C, p, § 391 (a copy is allowable, "when the 
original is a record or other document in the 
custody of a pUblic officer "); § 459 (" any 
record, or document, or pc.per, in the cl!stody 
of a pUblic officer of this State, or of the 
United States, within this State," is provable 
by officer's copy certified under official seal or 
verified by his oath). 

COLUMBIA (Dist.): Code 1919, § 1295 
(marriage license and rertificate, provable by 
the SUjJremc Court derk'~ certified AOpy of 
record under court seal): § 1575 (District 
surveyor's records, provable by his certified 
transcript): § 1070 (oo An exemplification of 
the record under the hlind of the keeper of 
the same, and the seal of the court or office 
where such record may be made, shall b., 
good and sufficient cvidence to pro\'c auy 
record made or entered in any of th., State~ 
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or Territories of the United States; and tho 
certificate of thc par&y purporting to be tho 
keeper of such record, accompanied by such 
8eal, shall be 'prima facie' evidence of that 
fact "). 

CONNECTICUT: Gen. St. 1918, § 126 (Secre
tary of State's certified copies, under seal of 
State, of records, etc., in his custody, admis
sible); § 5725 (Secretary of State's exemplified 
copy of a law of another of the United States 
officially deposited with the Sccretary or in 
the State library, admissible); § 5728 ("entries 
or records of all corporations und all puiJlic 
offices" "made of their ucts, votes, and pro
ceedings, by some officer appointed for tlmt 
purpose," provublc by certified copy under 
hand and official seal); § 3510 (Secretary of 
State's certified copy under seal of a stock 
"orporntion's certificate of organization, ad
missible); § 5731 (recording ollicer's certified 
('opy of a memorandum of revenue stamps 
:dTIxed to a recorded document, admissible); 
§ 57:13 (clerk's certificd copy of rccords of 
pro('eedings of town boards of health, common 
proprietors, ecclesi:lsticul sodety, or religious 
"orportltion, admissible); 5 5124 (town clerk's 
certified copies of common proprietors' rec
ords, admissible); § -t811 (Secretury of State's 
,'prtified copy, under seal of State, of a recordt'd 
('('rtificate of trademark, admissible); § 2826 
(State chemist's ccrtificd copies of his official 
analyses, admissible); § 2916 (same, for 
pharmacy commissioncrs' certified copies of 
proceedings); § 3991 (certified copy of a lost 
bond of the treasurer of a savings bank, re
corded with the Secretary of State, admissible) : 
§ 4194 (State insurance commissioner's certi
fied copy of recorded certificate of fraternal 
benefit society, admi>lSible); § 5729 (" any 
order or regulation made by a State official in 
the performance of his duties," provable by 
f'OPY certified by legal custodian); § 57:lO 
(State sccretary's certified copy under seal of 
any certif.cate filed by any corporation pur
su:mt to law, admissible); 1876, Wilson v. 
School District, 44 Conn. 160 (rejecting a 
town-clerk's certified copy of a vote passed at 
a mceting the legality of which was in question) ; 
1901, Barber». International Co., 73 Conn. 587, 
48 Atl. 758 (cited ante, § 1676). 

DELAWARE: Rllv. St. 1915, §§ 4223, 4224 
(" all records, sun'eys, patents, deeds, or other 
instruments of writing" kept in a Maryland 
public office and affecting lands ill Delaware, 
promble by attested copies of custodian under 
seal; also by the record of the same or a cer
tified copy when rccorded in any Delaware 
"ounty); § 4229 (" any record or paper belong
ing to a pUblic office or legally in the custody of 
a public officer," provable by custodian's 
certified copy under sea\); § 1388 (county 
recorder's record, or a certified copy, of any 
instrument" authorized by law to be recorded," 
admissiblf»; § 100 (State secretary's certifi
cut" un<i,'r official seal of filing of charter of 
fOC!'ign corporations, to be 'prima facie' 

evidence); § 384 (certified copy of State treas
urer's bond, or record thereof, admissible): 
§ ,127 (State secretary's copies of records, etc., 
authenticated by his seal of office or the great 
seal of State, admissible); § 579 (State insur
ance commissioner's copies of records, etc., 
under his official seal, admissible); § 1920 
(corporation charter; county recorder's cer
tified copy under seal, or State secretary's 
certified copy under seal with recorder's 
certificate of record, admissible): § 1988 
(similar for renewal of charter). 

FLORIDA.: Rev. G. St. 1919, § 1036 (in 
suits for moneys owed by ollicers 1 f) State, 
certified copies by State comptroller of 
.. bonds, contracts, or ot Iopr pal'~rs," admis
sible; but in suits on honds or other sealed 
instrument, with plea of nOll cst factum, etc., 
the Court may require production of original, 
.. if it shall appear ncccssary for the attainment 
of justice "): § 2720 (any instrument of wTiting, 
lawfuily filed or recorded in a public office of 
this State or a county, is provable by the cus
todian's certified copy. under seal of office, but 
if none exi~ts, under private seal; but this 
shull not prevent the Court from requiring the 
originai to be produced or accounted for, .. if 
the SlIme shall be deemed necessary or proper 
for the administration of justi"e "); § 3675 
(county judge's certified copy under court seal 
of a bond of an ex!'cutor or administrator, 
admissible); § 4053 (letters patent of a cor
poration, provable by the Secretary of State's 
certified copy under the great seal; a charter, 
by his certified copy of record); § 4997 (State 
secretary's certificate of record of trade-mark, 
etc., admissible); 1896, Ropes v. Kemps, 38 
Fla. 233, 20 So. 992 (exemplification of a 
patent-record by the land-commissioner under 
B<'al, admissible): 1!l02, Florida C. & P. R. Co. 
v. Seymour, 44 Fla. 557, 33 So. 424 (a municipal 
ordinance is promble by the clerk's certified 
copy, apart from stntute). 

GEORGIA.: Rev. C. 1!l10, § 206 (State gov
ernor's bond, provable by certified copy by 
"one of the Govcrnor's secretaries under the 
seal of the executivc department"; a singular 
method); § 220 (Stnte treasurer's bond, prov
able in the samc way, or hy eertified copy from 
the Stato secretary's ollie.,); § 1747 (records 
of State board of dentistry, provable by cer
tified COpy); § 5798, P. C. § 10-tl (certificate or 
any public officer of the Stnte or r.ounty "shaU 
give sufficient validity or authenticity to any 
,"opy or transcript of any record, document, 
paper of file, or other matter or thing in the 
respective offices. or pertaining thereto, to 
admit the same in c\idence "); Rev. C. § 5799 
(this certificate ig to be .. primnry e\idenee" 
of documents, etc., required by law to remain 
in the officI', but .. secondary evidence" of 
those which hy law properly remain in the 
party's possession); § 5803 (municipal cor
poration's records. provable by the keeper's 
certified copy uuder seal, like judicial records) ; 
§ 5819 (" foreign laws and judgments must be 
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nuthenticated under the great seal" of Statt!) ; 
§ 5824 (laws of Stute, etc., of the U. S. uru 
proved by copy under scal of State, etl'.): 
§ 5821 (records in a public office of a State, ete .. 
of the U. S., not appertaining to a court, lire 
provable by the keeper's atttlsted copy under 
official seal, certified by the presiding justice, 
Governor, Secretary of State, Chancellor, or 
keeper of the great seal; if by the first namcd, 
then to be authenticated hy the clerk under 
official seal; if by one of the last four, then to 
be under the great seal); 1869, Brakehill v. 
Leonard, 40 Ga. 60, 62 (Confederate military 
orders, proved by certified COpy); 1881, 
Jackson 11. Johnson, 67 Ga. 167, 180 (certified 
COpy of a bond filed in the Probate Court of 
Alabama, admitted, under Ala. Code, § 2695, 
giving a certified copy the same forcc .. as if 
proved," and though execution is specially 
denied); 1900, Central of G. R. Co. v. Bond, 
111 Ga. 13, 36 S. E. 299 (certified copy, not 
under municipal seal, of town records, ex
cluded); 1903, McLanahan 11. Blackwell, 119 
Ga. 64, 45 S. E. 785 (U. S. bankruptcy referee's 
certified COpy of proceedings, admissible). 

HAWAII: :~e\·. L. 1915, § 261 (Territorial 
instruction dcpartment's records, provable 
by superintendent's certified copy, nttest(',l 
by secretary under department seal); § lW 1 
(Territorial treasurer's certified copies of 
under department seul of documents deposited, 
admissible) ; § 2593 (" All proclamations, 
tr<!aties, and other acts of state of this Re
public or of any foreign Stute, and all judg
ments, decrees, orders, und other judicial 
proeeedings of any court of justicc in any par: 
of this Territory, or in nny foreign Stute, Imd 
all affidavits, pleadings, und other legal docu
ments, ",ills, and codicils filed or deposited in 
any such court, may 00 proved, •.. eithl'r 
by examined copie8 or by copies authenticated 
as hereinafter mentioned (that is to say), 
if the document sought to 00 proved 00 a proc
lamation, treaty, or other act of State, the 
authentieated eopy to be admissible ill evidenco 
must purport to be scaled with the great seal 
of this Territory, or of the foreign State to 
which the original document belongs; and 
if the document sought to be proved 00 a judg
ment, decree, order, or other ju,lieial proceed
ing of any court in this Territory, or in any 
foreign State, or an affida\it, pleadiug, or 
other legal document, ",ill, or codicil filed or 
deposited in any such court, the authenticatt·d 
copy to be admissible in e\idence must purport 
either to be sealed with the scal of such court 
or (in the eyent of sueh eourt ha\ing no sen\) 
to be signed by the judge or (if there bu more 
than one judge) by anyone of the judges of the 
eaid court, and su~h judge shall attuch to his 
signature a stntement in writing on th .. said 
popy that the court whereof he is judge has no 
seal. But if any of the aforesaid authenti
cated copies shall purport to be signed or 
~<.'aled n.~ i .. ::!,int.pfore respectively directed, 
the eame shall reslJcctiYcly be admitted in 
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evidence in every case in which the original 
document could have ooen received in eYi
dence without any pruof of the seul, where a 
seal is necessary, or of the signature, or of the 
truth of the atatement attached thereto, 
where such signature and statement arc neces
sary, or of the judicial character of the per
son appearing to hBYe'made sueh signature 
und statement; and every such COpy shall 00 
. prima facie' evidence of the original thereof, 
in like manner as if such original were pro
duced aud proved in due course of law"); 
§ 2595 (" Whenever any book or other docu
ment is of such a publie nature us to be admis
sibil.' in evidence on its merc production from 
the proper custody, and no law exists which 
renders its contents provable by means of a 
('opy, any copy thereof or extract therefrom 
shull be admissible in any court, . . . pro
vided it be proved to be an examined copy 
or extract, or provided it purport to be signed 
and certified ns a true copy or extract by the 
officer to whosc custody the original is in
trusted "); § 1140 (certified copy of records of 
birth, etc., kept by Board of Health, furnished 
hy its secretary, ndmissible); § 2596 (any 
book or document .. deposited in the building 
set apart for public archives," provable by 
certified copy by Secretary of Territory or by 
Librarian); St. 1921, No. 132 (adding § 2593a 
to Rev. L. 1915; ordinance of any city or city 
nnd county is provable by clerk's certified 
copy under seal). 

IOAno: Compo St. 1919, § 7941 (certified 
copy by "every pUblic officer having the 
"lIstody of a public writing, which a citizen 
has the right to inspect," admissible like the 
original); § 7945 (like Cal. C. C. P. § 1901, 
illserting "Territory"): § 7952 (like id. § 1918, 
substituting "another State or Territory" 
for .. a sistcr State," and inserting .. District 
[Court]" in cl. 7); § 7953 (like Cal. C. C. P. 
§ 1919); § 7957 (like id. § 1923) ; § 7970 (the 
writing itself must be produced, except 
"when the originnl is a rc(:ord or other docu
ment in the custody of a publie officer," or 
when it is recorded and a certified copy is 
made evidence); § 4703 (certified copy of 
articles of incorporation by the Secretary of 
State or a couuty recorder, ndmissible); 
§ 3671 (county surveyor's certified copy of re
curded plats nud ficld-notes of the U. S. sur
veyor-general, admissible); § 4617 (certified 
copy, under the coullty recorder's official 
scal, of county books of marriages, admissible) ; 
§ 175 (State trellsurer's certified copy under 
official seal of nil papers "lawfully deposited 
in his office," admiS6ible); § 2227 (Stat~ secre
tary's certified COpy of architect's license 
or revoeation thereof, ndmissible); § 2484 
(State public utilities commission; commis
sioner's or secretary's certified copy under 
commission scal of .. official documents and 
orders filed or deposited according to law," 
admissible); § 3757 (new county records 
transferred from old county, admi5.:lible like 
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the others); § 3793 (first class city's existence city ordinallce is evidence not only of contents 
provable by city clcrk's or Stat" secretary's but of passag" and publication, under statute) ; 
certified copy of Governor's proclamation); 1004, Chicngo B, & Q. H. Co. v. Jones, 149 Ill. 
§ ~859 (second class city's existence provnble 3Gl, a73, a7 N. E. 247 (rnilrond commissioners' 
by copy of county commissioners' order, etc.) ; schedule of rates, certified by the commissioners 
§ 4608 (county recorder's record of marriage ndmissible as genuine); 1904, Tifft v. Greene, 
certificate, provuhle hy his certified COpy). 211 Ill. as!), 71 N. E. W30 {copies of records of 

ILLINOIS: Hev. St. 1874, e. 51, § II (Secre- tax-sales, etc., held inadmissible because 
tary of State's exemplificutioll of laws of other certified by the clerk of the county court, 
States and Territories, transmitted to the instead of by the proper custodian the county 
Governor by order of their Executive or clerk, though the Bame person filled both offices); 
Legislature, nnd deposited in Secretary's 1910, Prairie du Hoeher v. Schoening K. :\1. 
office, admissible); § 14 (papers, ordinunces. Co., 248 Ill . .57, 93 N. E. 42.5 (the certified 
etc., of "any city, villllge, town, or county," copy under the statute is evidence that the 
ar" provable by the clerk's or keeper's ccrtified ordinance has heen duly passed); 191:1, 
copy, under corporate seal, or, if none, under Decntur v. Bartenu, 2GO Ill. G12, 103 N. E. GOI 
the certifier's privnte seal); c. 24, § 65 {munici- (city ordinance provnble by the city clerk's 
pili ordinances, pro\'lIble by the clerk's cert:- certified copy under senl, under Hev. St. c.24, 
ficate under corporllte seal); c.79, § 15 (county § 65, supra). 
clerk's certified copy of a record of 8wearill~, ISDIASA: Burns' Ann. St. 1914, § 470 (legis-
etc .. of justices Ilnd constnhlcs, ndmissible); IlIth'e ncts of any Stllte, etc., of the U. S., to be 
c. 130, § 5 (Stnte treasurer's certified copy uuder "authenticated by having the senls" thereof 
official smu of records, documents, etc., I"gnlly affixed) ; § 471 (records and books, not 
in his keeping, admissible); c. 133, § 7 (county iudicial," in any pnblic office" of any Stnte, 
recorder's or 8un'eyor's certificd copy of u etc., of the U. S., are provable by the keeper's 
survey-record, admissibl<,); § 10 (State IIttestntion under official seal, if there be one, 
auditor's certified copy under offieinl selll of with a ccrtifieate of due attestntion by the 
the U. S. surveyor-general's field-notes, ad- presiding justice of the conrt of the county, or 
missible); c. \)9, § 14 (notary's re~ord, promhle of thc Gov"rnor, Secretnry of State, Challcellor 
by certified copy under officilll scal of the or keeper of the great seal; if certified by a 
notllry or of a county clcrk hn\'ing custody) ; presiding justice, the clcrk of the court shall 
e. 139, § 112 (town-clerk's certified copies of also certify under official seal that the jnstiee 
pnpers duly filed in his office and of town record is qualified; if certified by one of the others, 
admissible); c. 125, § 5 (county clerk's the gre/lt seal shall be annexed); §473 (copyofa 
certified copy of :;heriff's bond, and county statute certified under the State senl by the 
court clerk's cerWied copy of its reco·d, nd- Secretary of State to he taken from a statute-
missible); c. 31, § 5 (same for coroner's bond); hook deposited in his office or the State 
c. 89, § 12 (county clerk's certified copy under librnry and "by him believed to ha\'e heen 
county seal of a nmrriage certificnte or register, received under the authority" of nnother Stat" 
admissible); c. 19, § 11 (books, etc., of sale of or Territory. admissible); § 4i8 (records, office 
land by trustces of IUinois aud Michigan cannl, books, and official honds kept in n public offioo 
or cannl commissioners, provnble by tho in the State provnble by the keeper's nttesta-
secretnry's certified copy under officinl seal); tion under official senl, and, if no seal exists, 
e. 121, § 172 (district clerk's certified copy of certified by the clerk of court of the county 
pnpers duly filed in his office and of district under official senl); §§ 482. 484, 491 (records 
records, admissiblc); c. 32, § 128 (certified of the U. S. land-office und office for sale of 
copy of articles of incorporntion nnd cbanges cnnal or Michigan road lands, provnhle by the 
thereof, undcr the great seal of Illinois, ad- keeper's or State nuditor's or Secretnry's 
Plis~ible); c. 124, § 7 (documents Icgally certified copies); § 490 (legislative nct of a 
deposited in the office of the Governor or U. S. Stute or Territory, provable by the Secre-
Secretary of State. provnble by the Secretary's tary of Stntc's certified copy under seal); 
certified copy under official seal); c. 15, § 6 § 493 {record of a land-patent, certifiente, etc., 
(records nnd documents, legally in the keeping provable by certified copy); § 50a3 (strcet-
of the Statc auditor, provnble hy bis certified railwny corporation's nrticles of nssocilltion, 
copy under offieial seal); 1843, Morri80n v. provable by certified copy by the Secretnry of 
Hinton, 5 Ill. -l,57, -lSI) (a certificnte to official Stnte or deputy); § 5817 (same for wa!er-
chnracter must nssl'rt it ns of the time of the works company); § § 10443, 10455 (rccorded 
official act); IM·i, Frazier v. Lnughlin, 6 Ill. trade-mnrk, ctc., provablc by certified copy) ; 
a47, 359 (certified copy of an illegnlly recorded § 5177 (railroad corporation's articles of as-
school commissioner's bond. excluded); 1864, sociation, provnblc hy Secretary of State's or 
Wntermnn v. Ra~·mond. 34 Ill. 42 (ccrtified deputy's certified copy); § 8314 (affidll,it of 
copy of an official survey, admitted under lien of n mechanic, etc., provable by the county 
Sltltute); 1870, Scely v. Wells, 53 Ill. 120 clerk's attested copy under seal); § 3331 
{certified ropies of rp('ords of the U. S. land- (banking corporntion's nrticles of association, 
office, admitted); H,SS. J.indsay Il. Chicago, provable by thc Secretnry of State's certifil'<1 
115 Ill. 120, 123,3 N. E. 44a (certified copy of a copy uuder Beal); § 9115 {official bond, provn-
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ble by certified COpy); § 8902 (recorded plat United States," provable by attested exem-
of city, provable by certified copy); § 8570 plification of official custodian); § 516G 
(official mine-map, provable by the mine (Indian census-roll and allotment-roll, prov-
inspector's certified copy under seal); § 5983 able by certified eopy); § 7275 (Secretary of 
(county commissioner's records, provable by State's certified copy under ofiicial seal of the 
the auditor's certified copies under seal); statute-book of a L. S. St!\te or Territory 
§ 9193 (records, paper, etc., lawfully in the office purporting to be printed by authority and 
of the Secretary of State, provable by his lawfully deposited in his office, IIdmissible); 
certified copy under State seul); § 4174 (de- § 7280 (ordinances, etc., of II city or town, 
teetive associatiou's articles, provable by the provable by certified copy under corporate 
county recorder's certified copy); § 3907 seul by the "proper officer"); § 6005 (tran-
(same for an express company); § 4591 (Bame script of county records, lost, stolen, or dl'-
for consolidatcd hydraulic companies); § 8374 stroyed, made from documents of the State 
(recorded marriage certificate, provable uy the Historical Society and certified by the secre-
county clerk's certified copy); § 8654 (munici- tllry under its sCIII, to be admissible); § 1414 
pal ordinance provable, by certified copy); (ordinances of first clllSS city, provable by 
§ 10347 (tllx-payment entry on the book of a (·ity clerk's certifiellte, under city seal); 
treasurer, receivable when the treasurer's § 1681 (ordinances of second class city, 
receipt is lost or destroyed); § 5549 (railroad similar) ; § 1893 (similar for third class 
("ommission's certified or printed copies or city); § 2109 (State secretary's certified copy 
rates, regulations, etc., admi&qible); § 4469 under official seal, of corporate charter, ad-
(religious corporation's articles, provable by missible); § 2708 (county register of deed's 
certified copy by State secretary or corporate certified copy of U. S. field notes, etc., ad-
secretary); St, 1917, May 31, p. 82, ~ 3 (certi- missible); § 2705 «"ounty surwyor's field-
fied copy of record of trademark, etc., to be notes, etc., provable hy his eertified copy); 
evidence of various items recorded); 1876, § 6152 (probate judge's c£'rtified copy, under 
Nelson v. Blakey, 54 Ind. 29, 36 (certified copy, official seal, of "books of fl'("ord of marriage 
by the Secretary of Stllte, of articles of IISSO- licenses," admissible); § S404 (State railroad 
ciution, excluded on the facts); 1881, Ansley r. bonrd's records, proYllllle by secretary's 
Meikle, 81 Ind. 260, 262 (the statutory proof ("ertified copy under bOllrd seal); § 10553 
by certificd copy of a printed statute hook is (document or record in custody of State 
not exclusive; a certified copy from the original historical society, pro\'able by the secre-
here ndmitted). tary's certified copy under the society's seal) ; 

IOWA: Compo C. 1919, § 7342 ("duly certi- § 11649 (Stnte secretary's certified copy of re-
fied copics of all records and entrics or pllpers corded trndpmark, cte., admissible); § 10772 
belonging to any public office or by authority (records and filell of State Buperintendent of 
of law required to be filed therein," admissiblc) ; public iustruction, pro\"llblc by his certified 
§ 7346 ("maps, official letters, and other copy). 
documents" in the office of the U. S. surveyor- KENTUCKY: Stats. 1915, § 1627 (record or 
general, provable by his ecrtificd COpy); § 7357 paper properly iu thc office of the Secretary of 
(legislative journals, provable by an "offi- Stll!!l, trellSurcr, rcgistt'r or auditor, county 
dally certified" copy by the clerk of the surveyor, or asscssor, provuble by thc cus-
appropriate House); § 7359 (like Ncbr. todiau's attested copy, "upon proof of the 
Rev. St. § 8927); § 7360 (ordinances, acts, ('xecution of the original"); § ) 6Z9 (official 
etc., of a municipal corporation, provable by book or ordimlDce of II mayor, town, or religious 
the clerk's certified copy); § 107 (Secretary of 8oeiety, provable by the custodian's IIttested 
Statc's certified copy, undcr official selllof land copy); § 1636 (books of "nny public office of 
office documcnts and records, admissible); the U. S. or of a sister State," not appertaining 
§ 3389 (survey field-notes nnd plat, provable to a court, provable by the kecper's attested 
by certified copy of the surveyor or of the copy under official seal); § 1637 (books or 
county auditor under seal); § 4686 (certified papers of an executive departmcnt of U. S. 
copies of records in the officcs of the county provable by the President's or department-
lIuditor lind treasurer, admissible); § 644S chief's attested copy; of" any State or Terri-
(rertified copy of a recorded notice and return tory," by the Governor's or Secretary of 
of service as to terminating an eascmcnt, nd- State's attested copy undl'r official s('ul); 
missible); § 7331 (notary's certified copy of § 1638 (a law or ordinance of any State, nntion, 
protest-record, admissibll'). province, colony, city, or town out of thc U. S., 

KAN8.\S: Gen. St. H115, § 7273 (papers a register of births and marriages, or a duly 
required or authorized to be filed or recorded registered instrument, is provable by the 
ill "any public office," or a record required to keeper's attested copy certified under official 
he made or kept there, provablc by certified seal by a U. S. conSUl, charge, or minister): 
('opy of the legal custodian under seal, whcn § 1642 (a law of the U. S. or a State or Territory 
such" original is not in thc possession or under thereof is provable by the Se('retary of Stut,,'s 
the control of the party desiring to usc the certified copy of nn authoritative printed 
same "): § 7286 (books or filed papers in .. any volume receind by him); § 3723 (notary'M 
of the departments of the government of the protest-book, provable by hi~ certified copy 
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under seal, or, after his decease, by the custo- admissible); C'. 44, § 19 (State Secretary's 
dian's certified copy); § 4545 (Secretary of certified copy under seal of State of registered 
Statl); "copies of records and papers in his trademark or assignment thereof, admissible) ; 
office, certified by him, shall in all cases he c. 49, § 39 (union trade-label recorded with 
evidence equnIly with the originals," and State secretary, provable by secretary's 
when prf'Hentcd, "the same shall be 'prima "attested certifieate");1 c. 55, § 61 (State 
fucie' c\'idence of their contents, and the public utilities commission; copies of its 
personal presence of the Secretary of State as a orders, certified by the secretary under com-
witness in such case shall be dispe[!sed with, mission seal, admissible); c. 58, § 5 (State 
provided that such records shall be mailed secretary's certified copy of record of organiza-
under seal to the circuit t'ourt clerk" like tion of street railroad corporation, admissible) ; 
depositions); § 540 (articles of incorporation; c. 04, §§ 12, 15, 37 (town marriage records, 
State secretary's or count~· clerk's certified elc., provable by t'ertified copy; cited more 
copy, admissible in action by or against such fullyallte, § 1(44); c. 85, § 18 (State treasurer's 
corporation); § 579 (same, for banking COIII- attcsted copy of sheriff's bond, admissible, 
pany); § 604 (same, for trust company); but if execution is disputed, Court may order 
§ 619 (same, for .insurance company; the production of original). 
Stllte insurance commissioner ulso may MARYLAND: Anu. Code 1914, Art. 35, § 42 
cNtify); § 7"27 (aame, for real estatc title (any instrument "lodged for Slife keeping ill 
insurance company); § 749 (Stute insurtlnce uny office or court" by the law of a Statl' or 
commissiouer's eertifiedcopyunderdepartment country, provuble by certified copy of the 
seal of all papers in the office, admissible): keeper under seal of the court or office); 
§ 766 (railroad corporntion; articles provable § 55 (clerk of Court of Appeals' certified copy 
by State secretary's certified copy, for or of extracts from proceedings of conventions 
ngainst the corporation); § 2775 (all" offi"ial and the General Assembly in his custody. 
papers," etc. of municipal corporntions, pro\'- admissible); § 59 (Secf(·tary of State's copy 
uble by "official copies thereof"; city ordi- under seal of books, papers, etc., in his custody 
IHmces, until biennial publication in print, or office. admissible); § 60 (treasurer's at
provable by comptroller's t'ertified copy); tested copy of books, papers, entries, and 
18:!7, Dudley v. Grnyson, 6 T. n. Monr. 259, proceedings, admissible); § 61 (same for comp-
2C,"2 (clerk of town trustct's, not authorized troller); § 62 (tobacco inspector's sworn copy 
to give copit's of minutes); 1910, Henderson of manifest or entry in his possession, Ilnd 
l\,z. & M. Co. v. Nicholson, Ky. ,126 certified to be complete, admissible); § 65 
S. W. 139 (assistant mine-inspector's report, (State tax commissioner, books, etc. belonging 
under Stats. § 2739, admitted). to his office, prO\'able by his attested (,OilY) ; 

LOOlSUNA: R. S. 1915, § 1457 (State Art. 18, § (j (Go\'ernor's certificate under senl of 
secretary's certified copy of register of lllWS, State of a reeord of IIPpointment oi Il cOlIllnis
to be "evidence of the publication ofthl.laws ") ; sioner to take acknowledgments, admissible) ; 
St. 1914, No. 254, § "2 (articl{'s of incorporation Art, 33, § 29 (clerk's certified copy of entrit's in 
provable by copy duly certi/ipd by officer a registry of voters or u poll-hook, udmis~i1J!p) ; 
where recorded); for other statutes, sec under § 43 (incorporation of a foreign corporation, 
this StatC', note 5, § 1651, ante: the French provable by a copy, certified in a specified 
system of documentary evid('nce here obtains: manner, of its record or register recorded 
1836, Montreuil v. Pierre, 9 La. 356, 3il agreeably to law); §§ 141, 142, 172 (l'lectioll 
(notary's certified copy of Spanish public contr.sts; certain certified copies of recordH 
"acts," admitted); 1843, Rosine v. Bonnabcl, admissible); Art. 19, § 5 (State comptroller':! 
5 Rob. 163 (certified copy, dealt with under bond, provable by certified copy under court 
statute); 18-11, Millaudon v. McDonough, seal by clerk of court of appeals); Art. 23, 
18 La. 102, 115 (certified copy by the register U 5, 25 (certificate of incorporation, provable 
of the land-office of plats there filed, excluded); by certified copy by State tax commissioner 
1842, Boatner 11. Scott, 1 Rob. La. 546, 552 or clerk Qf circuit or superior court). 
(survey-copy certified by the registl)r of the MASSACHUSE'P18: Gen. L. 1920, c. 3, § 22 
land-office, admitted); 1857, Lawrence n. (certified copies of legislative journals autl 
Grout. 12 La. An. 835, 836 (same. excluded) ; papers, by the clerk of the Senate or House 
1847, White v. Kearney, 2 La.An.639 (certified or the secretary of the Commonwealth, ad
copy of a ship's clearance by the deputy- missible); c.9, § 11 (State Secretary's ('ertifil'tI 
collector under custom-house senI, admitted) ; copy under State seal of records and papers ill 
1879, Board v. Hernandez, 31 La. An. 158, his department, admissible); e. 3i. § 10 
159 (school-board treasurer's certified copy (sheriff's bond, provable by the treasurer':i 
of their records, admitted), certified copy "in a case relating to the bond," 

MAl!>E: Rev. St. 1916, c. 53, § 63 (Secre- unless the Court requires prodUction of the 
tary of State's certified copy of an insurance original, when execution is disputed); e. 1.S!), 
company's certificate of organization, admis- § 5 (State Secretary's certified copy of a power 
sible); c, 87, § 133 (certified copies under seal of attorney of 11 foreign express carrier, admis
of documents or books of a consular officer or sible); c. 156, § 12 (State Secretary's certifiNI 
custom-house including register of vessels, copy of a record of an incorporatioll certificate, 
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admissible); c, 160, § 24, c, 161, § 11 (samc for commissioner under seal or by the register of 
a railroad corporation); c. 168, § 10 (certified deeds, admissible); § 93 (records, etc., in the 
copy of a savings-bank incorporation certifi- office of the Secrctary of State, provable. etc., 
cate. by the register of deeds or thc State Sccre- hy his certified copy under the great seal of 
tary, admissible); c. 233, § 76 (books, papcrs, State); § 12712 (register of deed's certified 
documents. and records in" any department of copy of a recorded bill affecting realty, admis-
the Commonwealth," or of any city or town, sible); § 1078 (soldier's discharge, provable by 
Plovable by attested copy of the officer in certified copy under seal of the circuit Cuurt of 
charge; but certain records of public utilities county); § 2112 (township supervisor's re-

• department must be attested by the State cords, provable by certified copy or abstract) ; 
secretary under its seal or hy the clerk of the § 2145 (constable's bond pro\'ahle by certified 
city or town); c. 181, § 3 (certified copy of a copy by the township clerk); § 2151 (same for 
foreign corporation's appointment of an attor- the county clerk's certified copy, under official 
Iley for service, filed ",;th the I'orporation com- seal. of a justice's hond); § 2329 (county 
missioner. admissible); c. 175, § 151 (same for supervisors' record of boundaries perpetuated. 
a foreign insurance corporation, filing an ap- provable by the county surveyor's record); 
pointment ,,;th the insurance commissioner) ; § 2500 (county clerk's certified copy, under 
c. 176. § 42 (same for a foreign fraternal benc- seal, of a notary's records deposited with him, 
ficiary association, filing with the insurance admissible); § 2563 (order of village in corpora-
commissioner) ;c. 233, § i5 (clerk's attested copy tion, provahle by a certified copy of the county 
of ordinances of a city, by-laws of a town, or clerk or Secretary of State); § 2630 (village 
regulations of a board of aldermen, admissible) ; ordinance, promble hy ~he clerk's certified 
c. 46. § 19 (certificate signed by a town clerk copy under ,,;lIage seal); § 3004 (same for city 
or assistant clerk, admissiblc to prove the ordinance); § 2813 (same for a clerk's certified 
record of marriages, etc.); c. 138, § 43 (liquor copy of a judgment in village condemnation 
license bond. filed with city or town clerk. proceedings); § 3158 (same for a city); § 2879 
provable by certified copy); c. 158, § 9 (samc, (city declaration of incorporation, provable by 
for miscellaneous corporations); c. 170, § 5 certified copy of the county clerk 0' Secretary 
(same, for cooperative bank); c. 172, § 10 of State); § 3350 (municipal survey-plat, 
(same, for trust company); 18.50. Com. v. provable by certified copy of the register of 
Chase, 6 Cush. 248 (clerk of a city or town may deeds or auditor-general); § § 3364, 3365 
certify copies of votes, ordinances, or by-laws) ; (county sUI:en'isors' resurvey of a municipal 
1895, Com. 11. Hayden, 163 Mass. -153, 40 N. E. plat. provable by the register of deeds' certi-
846 (certified copy of a town-derk's marriage- fied cOpy); § 3378 (pUblic-improvement reso-
record, admitted under statute); 1900, Com. lution of a municipal council. etc., provable 
11. Corkery. 175 Mass. 460. 56 N, E. 711 (cor- by certified copy): § 3412 (water-introduction 
\10ration commissioner's certified copy of a proceedings, provable by certified copy) ; § 4052 
copy of foreign articles of incorporation filed (tax-roll. provable by certificd copy); § 4i60 
with commissioner, admitted under statutes} ; (separation of grades of highway and railroad; 
1913. Com. 11. Merrill, 215 Mass. 204, 102 N. E. resolution of a board, etc., pro"able by certified 
446 (copy of a constitution ofthe Order of Owls. copy): §§ 4349, -1364 (affidavit of notice of 
signed by the Supreme Secretary, not admitted election for a county road system, or of laying 
as a certified copy of the charter of a foreign out of road, provable by the county clerk's 
beneficiary insurance corporation, under the certified copy); § 4362 (court certificate of 
statutes in force at the time). road-procecdings, provable by the register of 

MICHIGAN: The statutes in this jurisdiction deeds' certified copy); § ,52-15 (record of a 
reach the culmination of crude superfluity: pauper-settlement decision, provable by eerti-
Compo L. 1915. § 12527 (certified copies must fied COpy); § 5607 (record or certificate of 
be attested by the custodian's official seal, and death, provable by certified copy); § 9090 
if a clerk of the county, by the court scal, (papers, etc., in the office of the iusurance 
except for use in the same court. or for usc in commissioner, provable by his certified copy 
a circuit court of the Supreme Court's order) ; under official seal); § 9200 (insurance docu-
§ 12525 (affida,;t of newspaper notice. prov- ments deposited in the office of the Secretary 
able by the custodian's certified copy); § 12507 of State, provable by his certified copy); 
(papers, records, etc., lawfully filed or ro- § 6i17 (certificate of business of a banker. 
corded in a public office, provable by the eus- broker. or exchange dealer, provable by the 
to<lian's certified copy); § 12514 (municipal county clerk's certified copy under circuit 
ordinances, provable by the clerk's or recorder's court's seal); § 6i63 (pharmacy board's 
certified COpy); § 12521 (documents filed or records, provable by thc secretary's certified 
recorded \\;th the board of control of St. copy under Beal of the board); § 6980 (town-
Mary's Falls ship canal, provable by the audi- ship clerk's certified copy of a township 
tor-general's certified COpy); § 12522 (U. S. resolution licensing peddlers, etc., and of affi-
signal-service record of weather conditions, davit of notice, admissible); §§ 7092, 7095 
prov~hle by the custodian's certified copy, in (board of sUJl(!lvisors' prohihition, etc., of 
civil causes); § 468 (certified copies of State liquor traffic, provable by certified copy); 
land-office field-notes. surveys, etc., by the §§ 8019, 8068 (records. etc .• in the office of 
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the banking commissioner, provahle by certi- official duty shall be 'prima facie' evidence of 
fied copy under official seal); § 8243 (railroad the facts required or permitted by law to be 
company's bond filed with the judge of probate, by him recorded. A copy of such record, or 
provable by certified copy); '8566 (street of any document which is made evidence by 
railway and electric light companies' consolidn- law and is preserved in the office or place whero 
tion agreement, provable by the Secrl<tary of the sarno was required or is permitted to be 
State's certified copy); § 8977 (mining com- filed or kept, or a copy of any authorized record 
pany's t;record of alienation of land, etc.. of such document so preserved, when certified 
provable by the register of deeds' certified by the person entitled to the official custody 
copy) ; § 10052 (plat. etc., of II summer- thcreoC to have been compared by him with 
resort 1lSS0ciation, provable by the rcgister of the original and to be a correct transcript 
deeds' certified copy); § 9427 (foreign frater- therefrom, shall be received in evidence in all 
nal beneficiary association's power of attornpy casc~, with the same Corce and effect given to 

• 

to accept service, provable by the insuran('e such original document or record; but if such 
commissioner's certified eopy); §§ 11a75, officf'r ha\'c, by law, an official seal, his certifi-
11385 (county clerk's record of marriage or of cate shall be authenticated thereby: Provided, 
Iicensc, provable by his certified copy); § 12910 that no part of this section relating to the form 
(sheriff's certificute of sale, provable by the of certification shall apply to documents or 
register of deeds' certified cOpy); § 13931 records kept in the departments or offices oC the 
(same for decree of partition, umble); § 14042 United States government "); § 8424 (" Section 
(same for decree of sale by ('xecutor, etc.); 1>423 shall not be COIlS trued to require the affix-
§ 9284 (foreign insurance company's power of ing of the Beul of the court to any certified copy 
attorney to accept sen;ce, provable by certi- of a rule or order made by such court, or to 
fied copy of the insurance commissioner or his any paper filed therein, when such copy is used 
deputy); § 15458 (Secretary oC State's certifi- in the same court or he Core any officer there-
cate oC recording of a trademark, etc., admis- oC"); § 8430 (copies of records or documents 
sible); § 6351 (certificate oC partncrship, etc., .. belonging to and being in any of the govern-
county clerk's certified copy, admi!!Sihll'); mental departments of the U. S., authenticat-
§ 2440 (county clerk's certified copy of re- ed as such, Ilnd in accordance with the laws 
corded official bond, udmissible; by numerous of thc U. S. to entitle" them to admission in U. S. 
other sectillllS, a certified copy hy the custo- courts, admissible); § !H53 (certified copies of 
dinn, usuully the Secretary oC State, is Illude Federal census reports filed in the office of the 
admissible to prove recordcd articles of associ a- Secretury oC State, udmissible); § 8458 (clerk 
tion of corporations of various sorts; in of a district court's record, or certified copy. 
numerous sections, Crom § 7617 to § 8139, the oC certificates and records oC marrillge, admis-
same is provided in private acts for specifically sihle); § 8138 (certified copies of recorded 
named associations); 1860, Gilman". Riopelle, affidavits oC foreclosure sales, admissible); 
18 Mich. 145, 158 (certification of U. S. land- § 689 (copies of county eommi!lSioners' pro-
office documents depends on U. S. laws, not cecdinp:s," authenticated as required by la .. · ... 
local laws) ; 1869, Clark v. Hall, 19 Mich. 356 admissible); § 2536 (town clerk's certifi"d 
(assignment of a land-Qffice certificate, cus- copy of a highway order, admissible); §§ 5574, 
tomarily fIled, but not by law, may be proved 5670 (certified copy of certain orders laying out 
hy certified copy); 1870, Doyle v. Mizner, 42 county or town drains. admissible); § § 5457, 
Mich. 332, 338, 3 N. W. 9GS (certified copy of 5461 (record or a certified copy oC the rec-
defectively acknowledged articles of incorpora- ord of the surveyor-genernl's scale-bills oC 
tfon, excluded); 1884, Wilson v. Hoffman, 54 logs, etc., admissible); § 54G8 (certified copy 
Mich. 246, 247, 20 N. W. 37 (certificate of the by the surveyor-general or deputy of a record 
land-Qffice, excluded on the facts); 1906, in his office, admissible); § 5470 (certificate 
Murphy v. Cady, 145 Mich. 33, 108 N. W. 493 by the surveyor-general of record of log-mark:;. 
(exemplified copy of U. S. pension-vouchers. admissible); § 5718 (certifit'd copy of a no-
admitted, ander U. S. Rev. St. 1878, § 882. tary's register, admissible); § 2714 (clerk's 
cited 8upra); 1921. Vanderberg v. Detroit certified copy of a board of education's records 
& C. Nav. Co., Mich. ,186 N. W. 477 and papers, admissible); § 6110 (certified copy, 
(carrier's loss of a trunk; to show a rate-tariff by clerk of district court, of recorded commer-
schedule fIled as rcquired by Federal law, a pur- cial name, admissible); § 6206 (State sccre-
porting copy was held insufficient on the facts). tary's certified COllY of foreign corporation's 

MINNESOTA: Gen. St. 1913, § 8419 (St.ate appointment of agent, admissible); § 6951 
librarian's certified copy under official seal oC (recorded trade-mark etc. provable by State 
any judicial decision or proceeding in any law secretary's certificate); § 8456 (" all original 
or equity reports in his office or under his instruments" authorized by law to be re-
charge. or of "any other papers or documents corded, provable by the record or a "duly 
contained in sueh library," admissible): certified transcript," without further proof); 
§ 8421 (certified copy by the official custodian 1863, Walsh v. Kattenburgh, 8 Minn. 127. 132 
of an affidavit of publication by printer, etc., (certified copy of township plats by the regis-
admissible); § 8423 ("Theorib-inal reeordmade ter of a U. S. land-Qffice, not receivable with-
by any public officer in the perCormanceof his out eXPrestl statutory authority); 1873, First 
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Nat'l ,Bank :v. Kidd, 20 Minn. 234, 237(U. S. 
comptroller's certified copy of an organiza
tion certificr.te of a bank. admitted). 

MIB8IsstPPI: Code 1906, § 1954, Hem. 
i 1654 ('" foreign registers of births, marriages. 
and deaths," provable by certified copy under 
official eeal ,. of the officer having custody of 
the record, and authenticated by the certificate 
of any public mini8ter, secretary of legation, 
or consul of the U. Soo" but i~ its execution 
is disputed under oath, the original must 
be "produced or its absence acco~nted for"); 
§ 1960, Hem. § 1620 (copit's of "records, books, 
and files belonging to the offices of the U. S.," 
certified by the officer having charge, admis
sible): § 1962, Hem. § 1622 (copies of field
notes of surveys and of certain maps, deposited 
in the office of the Secretary of State, land
commissioner, "or other public office," certified 
by the officer having the custody, admissible) ; 
§ 1966, Hem. § 1626 (copy, under official seal 
of the clerk having custody, of a certificate of 
marriage transmitted to a circuit clerk, or of 
the record thereof, admissible): § 1968, Hem. 
I 1628 ('" all pUblic officers in this State having 
the charge or custody of any public books, 
records, papers, or writings, are authorized to 
certify copies of the same," to be admissible 
"in all cases where the original or a sworn 
copy would be evidence "): § 1970, Hem. 
i 1630 (in an action on bond given under law 
by an officer, collector, administrator, execu
tor, or guardian, a certified copy by the officer 
in whose officc it is recorded or filed is admis
sible; but the original must be produced by 
the custodian if issue is joined. on a plea deny
ing execution); § 1979, Hem. § 1639 (copy of 
record of an ('fficer protesting a bill or note, 
verified by his oath, admissible); 1848, Wray 
v. D::>p; 10 Sm. & M. 452, 460 (certified copy of a 
land-office location, admitted); 1854, Hardin 
11. Ho-yo-po-nubby, 27 Miss. 567, 580 (same) ; 
1856. Davis v. Freeland, 32 Miss. 645, 649 
(land-officer's letter filed: certified copy ad
mitted); 1900, State II. Oliver, 78 Miss. 5, 27 
So. 988 (board of supervisors' book of entries 
of duplicate receipts of convict-contractor, 
admitted under C. § 1791). 

MISSOURI: This State vies with Michigan 
in cumbering the statute-book: Rev. St. 1919, 
§ 5337 (the law of a U. S. State or Territory is 
provable by .. any printed statute-book" 
certified as correct under official seal I;y the 
Secretary of that State or Territory or of this 
State, the certificate setting out "in full the 
title-page of such printed book "); § 5339 
(Secretary of State's certified copy under 
official seal of a law, etc., contained in a book. 
deposited in his office, and purporting to con
tain acts of the U. S. Congress and to be 
published by authority of Congress or the 
U. S., admis!ible); § 5344 (certified copies 
under official seal of papers on file or matters 
recorded in the office of the State secretary, 
treasurer, auditor, and regist.r of lands, 
admissible); § 5345 (entries, etc., in r,:>aks of II. 

register or receiver, of '" any U. S. land-office," 
provable by his eertified copy); § 5346 (so 
also for IIny letter received by him by any 
superior in the U. S. land department); 
§ 5347 (documents lawfully deposited in the 
office of the State, Treasurer or auditor, prov
able by his certified copy under official seal) ; 
§ 5348 (" all records and exemplifications of 
office books, kept in any public office of the 
U. S., or of a sister State, not appertaining to 
a court," admissible if attested by the keeper 
under official seal if any) ; § 5349 (" exemplifi
cations from the books of the executive de
partment of the U. S., or any papers filed 
therein." admissible when attested by the 
President, or a department ehief, and "from 
any State or Territory. of like books or 
papers," when attested by the Governor or 
Secretary of State nnder official ~ea\); § 5350 
(ordinances, ete., of 8 city or incorporated 
town in this State. provable by the lawful 
custodian's certified copy under corporate 
seal); § 5361 (all papers lawfully kept by 6 
Bl'rveyor of U. S. lands in this Statt', provable 
by his certified copy); § 5375 (official bond 
of all State officers required by law to give a 
bond, provable by certified copy by lawful 
custodian under official seal) ; § 5:i76 (contracts 
v';th the State or any officer or with any county 
or for its benefit, by authority of law or court 
order, lawfully kept in the officer's custody. 
provable oy custodian's certified copy under 
official seal, or, if no s£'al exists, verified by 
affidavit); § 5377 (bond required by law of 
executors, administrators, guardians, curators, 
and commissioners, or taken of principal and 
surety in judicial proceedings, provable by 
the lawful custodian's certified copy under 
official seal); § 53i8 (in a suit brought UP01) a 
bond or contract of the three preceding sorts, 
or defendant's sworn denial of execution, 
the Court may require production of the origi
nal "if necessary to the attainment of ju~ticc ") : 
§ 5392 (recorder's certified copy under official 
seal of a marriage register, admissible): 
§ 5395 (steamboat enrolment in the offiCI! of a 
custom-house or surveyor and inspector of 
customs, provable by certified copy" by the 
proper officer ") ; § 5508 (certified copies of 
recorded surveys . in perpetuam memoriam' 
admissible): § 293 (public administrator's 
bond, etc., provable by certified copy under 
probate court seal); § 9878 (certified copy of 
corporate articles of consolidation filed with 
the Secretary of State, admissible); § 6414 
(superintendent of insurance's certified copy 
of a foreign fraternal beneficiary association's 
power of attorney to accept sen-ice. admissi
ble); § 10128 (certified copy under seal of 
State, by the Secretary of State or deputy, of 
articles of association of a telegraph or tele
phone company, admissible); § 9853 (Secre
tary of State's certified copy of articles of 
assoeiation of a railroad company, admissible) ; 
§ 13194 (township clerk's certified copy of a 
constable's bond, admissible) ; § 11613 
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(Secretary of State's certified copy under 
official seal of the General Assembly's acts, 
Governor's acts, and documents lawfully de
posited in his office, admissible); I 13210 
(township clerk's certified copies of papers 
duly filed in his office, admissible); § 7672 
(city clerk's certified copy under corporate 
seal of papers filed in his office, admissible); 
§ 7957 (city ordinances provable" by the scal 
of the comoration attested by the offic'lr 
having ch&rge thereof"); § 7984 (citit'-s of thb 
second clMS; ordinances provable by city 
clerk's certificate under city seal); § 7807. 
(city park-commissioners' pro~eedings, etc., 
provable by the secretary's certified <;opy 
under corporate seal); ~ 9285 (county re
corder's certified copy of highway plats, etc.; 
admissible); § 4i20 (State board of phar
macy's books, provable by secr:.:tary's certi
fied copy under board seal); § 10265 (State 
secretary's certified copy of articles of agree
ment of benevolent, religious, etc. ~~cia
tion, admissible); i 10429 (State public 
service commission; official documen ts and 
orde:-s, provable by copy certified by commis
sioner or secretary under commission seal); 
111922 (State secretary's certified C'JPY of ap
pointment of foreign investment company's 
attorney, admissible) ; U 12721, 12730 (county
surveyor's records, provable by his certified 
copy); § 13650 (State workmen's compensa
tion commission; records, files, etc., J)f!l\'able 
by certified copy under commission sea\); 
1823, Rector n. Welch, 1 Mo. 334 (State 
surveyor-general's certified copy of a land
warrant, inadmissible apart from statute); 
1835, Bryan n. Wear, 4 Mo. 100, 110 (Iand
certificate in aU. S. surveyor's office, proved 
by certified copy); 1875, Phillips n. Robbins, 
59 Mo. 107 (auditor's COpy of 1\ collector's 
bond filed, admitted); 1893, Eichenlaub n. 
St. Joseph, 113 Mo. 395, 21 S. W. 8 (the city 
seal on an ordinance raises a pl'C8umption of 
the latter's genuineness, by statute); 1897. 
Banking House n. Darr, 139 Mo. 660, 41 S. W. 
227 (sworn tax list; custodian's certified copy. 
admitted); 1905, Florscheim n. Fry, 109 Mo. 
App. 487, 84 S. W. 1023 (under Rev. dt. 1899, 
I 3098, a certified copy of articles of incorpora
tion in Illinois was ilxcIuded beca' Be the 
IUinois law authorizing the Secretary of State 
to keep or record was not proved; unsound. 
because the seal of State is of itself an author
ity for the purpose, ante, • 11179, par. b, po«t. 
§ 2163); 1906. Stewart v. L. B. Land Co., 
200 Mo. 281, 98 3. W. 767 (properly certified 
copies of platbooks admissible under Rev. 
St. 1899, § 3094, supra). 

MONTANA: Rev. C. 1921. § 10551 (like 
Cal. C. C. P. , 1901); § 10568 (like Cal.C. C. P. 
11918, substituting "District" for "Superior" 
in par. 7) ; § 10638 (like Cal. C. C. P .• 2011) : 
Civ. C. I 5913 (Secretary of State's certified 
copy of filed articles of incorporation, ad
missible) : § 8023 (county clerk's certified 
copies of entries of partl'ership names, etc., 

admissible) ; § 2216 (county assessment 
books, etc., pro\'able by county clerk's certi
fied COpy); § 5909 (county clerk's certified 
copy of recorded articles of incorporation. 
admissible); § 6327 (fraternal benefit society; 
printed copy of constitution, etc., certified by 
secretary or rorrespondin~ officer, admissible) : 
§ It)543 (public records; like Cal. C. C. P. 
§ 1893); St. 1921, Sp. Sess., c. 9. § 33 (intoxicat
ing liquors; " all records and reports kept or 
filed" under this act, provable by the custo
dian's certified copy) • 
. NEBBAs1tA.: Rev. St. 1922, § 8913 ("duly 

certified copies of all records or entries be
longing to 'lny public office or by authority 
of law filed to be kept therein," admissible); 
§ 8923 (legislative journals, provabk by certified 
copy by the appropriate clerk); § 8927 (" pub
lic seai of the State or county affixed to a copy 
of a written law or other public writing," 
makcs it adm!ssible); § 1504 (probate judge's 
marriagl: reco'rd, provable by certified copy) ; 
§§ 3525, 3897, 4064, 4330 (municipal ordi
nance, provable by the clerk's certified copy 
under city or village seal) : §§ ,4860, 4882 (same 
lor State treasurer's and auditor's copies of 
papers lawfully filed); 1905, Rieck n. Griffin, 
74 Nebr. 102,103 N. W. 1061 (copy of sections 
01 the Arkansas statutes, under seal of the 
Secretary of StatAl, admitted). 

NEW H..UlPSHIRE: Pub. St. 1891, c. 173, 
§ 10 (town-clerk's copy of his records of birth, 
marriage, and death, or of the officiating' 
person's certificate of !Darriage, admissible): 
.:. 224, § 23 (certified copy by the proper officer 
of any document required to be filed in a public 
office, and the adjutant-general's certified copy 
of documents in his office, admissible); c. 15, 
I 5 (Secretary of S~atc's certified copies. under 
seal of State, of recorda and papers in his office, 
admissible); c. 26, § 8 (Supreme Court clerk's 
certified copy of a sheriff's bond. to bcevidence 
in actions thereon); r. 143, § 4 (copy of fence
-.newers' division, recorded in town recoNs, 
admissible); c. 154, § 23 (Secretary of State's 
or town-clerk's certified copies of records of 
common proprietors, admissible); c. 61, § 7 
(town-clerk's certified copy of proceeding.! of 
we for taxes, ddmissible); c. 61, § 7 (same for 
a copy uy the local clerk of the Supreme Court 
in certain cases); St. 1899, c. 57 (a certified 
copy under oath of a town-clerk or of the 
llecrelMY of the Statel:\lard of health,'admissible 
to prove the existence of the regulatio'ls of that 
board); St. 1899, c. 63, § 3 (province records, 
provable by State secretary's or deputy's 
certified copy under seal of State); St. 1911, 
c. 133, § 24 (Secretary of State's certified copy 
of motor vehicle registration certificate or 
license. to have the same effect as the original) ; 
1831, State I). Carr. 5 N. H. 367, 369 (the scal 
of another f3tate suffices for a copy of a statute, 
just as the English great seal does); 1843, 
Woods v. Banks, 14 N. H. 101, 109 (the copyist 
must have "the right to the custody of the 
records" and be "the person who had the 
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authority to furnish authenticated copics ") ; Instruments ~ 207 (S3.me for a county clerk's 
1852, Bowman I). Sanborn, 25 N. H. 112 (no- copy of the register ot' a dODlestic notary d'lad, • 
tary's copy of his records, admissible when removed from State, or not found); BaD king 
made uncier a duty). and Insurance Dept. § 6 (certified copies under 

NEVADA: Rev. L. 1912, §5417 (original need seal of official papers in tho) commissioner's 
not be produced when it is "a rccord or other office, admi:lsible); Corporations § 12 (county 
document in the custody of a pUblic officer") ; clerk's certified copy of a certificate of cor-
§ 2t:H (cer.ified copy by recorder under official parate organiza: ·on, admis.sible); Banking 
scal, of recorded mark and brand, admissible) ; § 3 (commissioner's certified copy of a bank's 
§ 1636 (certified copies oi mining records de- certificate of inc.orporation, admissiLle) ; Benef. 
posited with a county recorder, admissible); Soc. § 15 (banking and insurance commission-
§ 3213 (copy of a "aper, plat, etc., "em:mating ers' certifilld copies of a foreign fraternal 
from" the State land-officc under its seal, society's power to accept semce, admissible); 
admissible); § 2340 (county recorder's certified Cities U 1932, 2065, 2647 (city or city board 
copy of a record of a marriage certi5cate, ad- orrunanl'C, provable by the city clerk's certi-
missible); §§ 1110, 1221 (certified copy, by fied copy under seal); Clerks of Courts, etc., 
the county clerk or deputy or the Secretary of § 16 {clerk's certified copy (If tl sheriff's bond, 
State, of a filed certificate of incorporation, admissible) ; Munic. Corpar. § 52 (county 
admissible) i § 3658 (county auditor's certi- clerk's certified copy under seal of the re-
tied copy of a delinquent tax-list, admissible) ; corded bond of a municipal officer, admissible) ; 
§ 4163 (State comptroller's certified copy of his Secretary of State § 8 (his eertified copies, 
account, admissible in an action for adebt due under seal, of a law, admissible); Railroads, 
to th:l State) i § 2755 (aotary's certificate of etc., § 2 (rertificate of railroad incorporation 
protest "drawn from his record." admissible); provable by State secretary's certified copy): 
§ 793 (city ordinances recorded with city derk; Secretary of State § 17 (his certified copy of 
pro\'able by certified copy under city Il'!al recorded S3.le, etc. of corporate franchise. 
"without further proof"); § 1340 (foreign admissible); Statutes, § 25 (State secretary's 
certificate recorded, provable by county re- certified copy of records of "every proof that 
corder's certified COpy); § 1384 (literary so- relates to any such bill as has become a law," 
ciety, etc. ; certificate of incorporation, promble admi!!!3ible); Villages § 38 b (village ordinance 
by certified copy by State secretary or county book, provable by clerk's certified copy under 
recorder); § 1437 (W. C. T. U. of Nevada; ar- village seal); Motor Vehicles, § 13 (certified 
ticles of incorporation pro\'ablc, by State copics of acts, etc. of State motor eommiSllioner, 
setretary's certified copy under State seal); or of papers filed in his office, Bdmiseibl~ when 
§ 2754 (notary's certified copy uf record; nuthenticatoo under seal of office); in tM 
quoted ante, § 1675); § 2914 (county clerk's State the failure to accept the American 
certified copies of record of partnerships, ad- doctrine as to cu~todian's authority (ante, 
missible) ; § 3513 (railroads; articles of § 1677, where New Jersey rulings are given) 
nssociation, provable by State secretary's explains the following rulinb'8: 1854. State ~. 
certified COpy); § 4565 (State railroad com- Cake, 24 N. J. L. 51G (clerk's copies of Bur-
mission; certified copies under commission veyors' oaths filed with him, excluded) : 
seal of 1\11)' order, I>dmissible); § 4699 (State I8il, Hawthorne I). Hoboken, 35 N. J. L. 
engineer; certifi!.'t\ copies under scal of offict, ~i1, 251 (c!'rtified copy of an enlidtment. 
of "all papers or records," admissible); § 5409 record in U. S. War Department, admitted): 
("the original or a copy of any record, other 1894, 'Vest Jersey Tmction Co. I). Board, 57 
than 11 judicial record, document, or paper in N. J. L. 313. 314, 30 Atl. 581 (Secretary of 
the custody of a P111;,iic officr-r of this State or State's certified COpy of a railroad Mute-map 
of the United States, certified under the official lawfully deposited with him. e:J:c1udP<l) ; 
seal or verified by the oath of such officer," is 1896, State I). Mayor, 58 N. J. L. 522, 3S At!. 
a:lmissible with like effect as the miainal; "a 853 (an adjutant-general said not to have 
public record or documcnt in the custody of II authority to issue copies of mnitary records). 
public officer of this State in a public office," NEW I\fEx~co: Annat. St. 1915, §§ 2183, 
is provable by the legal keeper's certificnte of 2184 (records, maps, plats, etc., in t.he offices 
~enuineness under seal); St. 1913, Mllr. 22, of the surveyor-general or Territorial secretary, 
p. 192, § 15 (State engineer's water-records, provable by copy or tracing certified by the 
pro\'able by certified copy); St. 1915, Mar. 15, secretary under official seal or by the surveyor-
p. 72 (articles of incorporation of a corporation '6eneraI and attested by the secretary under 
sole, provable by St·';Ite secretl'ry's certified official seal; but the Court for good cause 
copy). may require production of the original): 

NEW JERSEY: Compo St. 1910, E-idence § 2185 (records, plats, or other writings on file 
§": 27 (a public record in 11 foreign State, in the U. S. sur'reyor-gcoeral's office in N. M., 
territOry. province, county, or City, there ad- provable in civil causes by his certified copy); 
missible, is pro\'ablc by a copy exemplified ac- § 520 (certified copy of an offiC'lr's bond, in an 
cording to the laws of the U. S.); § 28 {board action at law against the officer, admissible 
of health clerk's certified copy of a recorderl when the bond cannet be produced}; § 73 
return of birth, etc., admissible): Neg. {certified COpy of cattle S3.nitary bor.ro's 
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records by the secretary undcr his Beal, ad- village trustees, board of health or of sup~r-
reissible); § 2024 (certified copies of an election visors, pro"able by the clerk's certifiad copy) ; 
certificate, admissible); § 5511 (certified copy § 400 (record or paper in a Federal govern-
of records, lists, etc., of a revem.:e assessor, ment office, provable by certified CIlpy of the 
clerk, or collector, admissible); § 1294 (certi- hood of the office or of the legal custodian or 
fied CO!ly of a county surveyor's survey, etc., of the officer federally authorized to certify) ; 
adlDissible}; § 4828 (superintendent of public § 398 (document in a public office of a foreign 
instruction's certified copies of his "officilll country, provable by certified ('oPy under 
acts," admissible); § 5663 (State engineer's .seai of a deeds-commissiOl1er appoint.ed for 
records, provable by certified COpy); § 5728 that country, authcnticated by the Secretary 
(water-right records; county clerk's certified of State or by a U. S. consular officer under 
copies, admissible); § 5647 (State Corp. official seal); § 329 (\\herc no fo.m is otherwise 
commission's or county clerk's certified cop~ .prescribed·, the cflrtifier oi a copy must state 
of certificate of organi~ation of water user's .. that it has been compared by him with the 
aseociation, admissible); § 525<1 (State- land original, and that it is a correct transcript 
office; commissioncr·s certified copies of therefrom, and of the whole of the original") ; 
records, admissible}; § 122 (certihed copy of § 377 (exemplified copy of designation of per-
brand-book entry oC brand, by the secretary Bon for senier· or. a corporation, etc.); Cons. 
of the State cattle sanitary board, under the L. 1909, Gen. Corp. § 9 (exemplified copy of a 
board seal, admissible); § 892 (certificate of certificatc of organization of a corporatiolJ in 
incorporation, provable by certified copy Crom another State, etc.. made evidencc by that 
State corporation commissiOIl or from county State'" laws, admissible); Canal, § ·80 (county 
clerk where recorded); § 1028 (simiiar clerk'" certified· copy of a notice of a public-
for pllblic utility companies); § 1050 (articles works appropriation of land, etc., admissible) ; 
of ass.lciation of corporation not for profit, Canal, § 5 (cu~todian's certified copy of a filed 
provable by certified copy from county clerk canal-survey map or field-noteM. admiss:ble); 
where recorded); § 1621 (certified copy of Pub. Servo Com. § 17 (public servicr. rom-
recorded partido contract i. e. for animals missioners' certified copy under seal of official 
held on shares. admissible, on an issue of papers, admis~ible); Laws Exec. § lOS (com-
notice); § 1868 (in prosecutions of defaulting missioner of deeds in another State or country 
public officers, State auditor's certified copy his certified copy under scal of a doeuml'nt 
under seal of the officer's account and othel' therd officially filed or recorded, admissilile 
documents, admissible); § 2064 (political when authenticated by the Secretary of 
committoo's accounts; certified copy by State's certificate); Pub. Health, § 5 (certified 
secretary of State or county clerk, admissible) ; copies of records of the State board of health. 
§ 2963 (Board of County Commissioner's admis..ible); Education § 32 (State super-
order designating an irrigation district, prov- intendent of school's certified copies under 
able by certified COpy); § 5458 (surveyor- seal oC officill,l papers, admissible); Pub. 
general's certified copies of field notes and Health, § 294 (certified copies of licenses. for 
surveys, furnished to county commissioners, undertaking and embalming); Sec. Class Cities, 
admissible) ; § 5556 (certified copy, under § 39 (like C. P. A. § 388); 1816. Mauri 'D. 

State great seal, of application {or lrade- Heffernan, 13 Johns. 73 (foreign notary's 
name, trade-mark, or label, admissible as copies admissible wherc a duty exists to eer-

. ... prima facie' evidence of the facts therein tify; sec the same case ante, § 1676, n. 9); 
stated"); St. 1915, c. 67, § 78 (State b!l.nk 1817, Coolidge 'D. Ins. Co., 14 Johns. 308,314 
examiner's office; reports and records there (certified copy of a ship's register, made by a 
filed, provable by his certified copy under collector of the port oi registry, excluded 
official seal); St. 1915, e. 71, § 4 (duly ac- bE.~ause the collector is authorized to furnish 

, knowledged and filed chattel mortgage; onl~' a copy to go with the vessel. .. not to 
county clerk's certified copy admissible in gra Jt copies generally"); 18:18, Catlett 'D. 
evidence "only of the fact that such instru- Ins. Co., 1 Wend. 561, 578 (certified copy of 
ment on copy wal received and filed "). a ship's register by the register of the U. S. 

NEW YORK: C. P. A. 1920, § 367 (official Treasury. where after condemnation the 
certificate or affidavit filed, provable by ex- register is filed, received); 1897, People 'D. 

emplified copy}; § 372 (marriage certificate Tobey, 153 N. Y. 381, 47 N. E. 800 (certificate 
<>. entry, provable by certified copy); § 382 by a clerk of a commission, failing to state as 
(papers or records legally in a public office required by C. C. P. § 957 that the copier has 
having a seal, or the Legislature, or "any compared the original, admissible under id. 
other public body or public board" having a § 933, authorizing clerks of public boards 
8eal, are provable by copy certified by the generally to certify to copies of records). 
official custodian or ·he board's presiding NORTH CAROLINA: 'Con. St. 1919, § 1749 
officer or secretary under official seal; but the (Secrc1:l.l"'./ of State's certified copy of a law oC 
seal is not neceBSary in tho case of the Legis\a- another State, Territory, or foreign country, 
ture) ; .§ 383 (paper or record legally in a town- from a printed volume filed in his or the 
'Ierk's' office, provable by certified copy); Governor's office or the State or Supreme 

§ 388 (proccedings, etc., of a local city conDcil, Court library, admissible); § 1747 (Scere. 
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tary of State's certified copy of a General mitted, the license being part of a record kept 
Aosembly's act, admissible); § 1751 (Secretary undcr U. S. Rev. St. § 3240, and the copy being 
of State's ccrtified copy of plots, surveys, IIJld admissiblc undcr N. C. Rev. Codl' 1905, 
abstracts of grant, admissiblc); § 1779 §§ 1616, 1617). 
(kceper's certified copy undcr official seal, NORTlI DAKOTA: Compo L. 1913, § 7920 
if any, of official bouds or writings r,,~"Orded or (likc Cal. C. C. P. § 1923); n 842. 843 (certi. 
filcd in any" public officc" or in the office of fied copy of a notary's record by the notary 
the Governor, trcasurer, auditor, Sccretary of undcr seal or by the clerk of the district court 
State, attorncy-general, or adjutant-general. having custody, admissible); § 2596 (com. 
admissible, unlcss the Court orders the original missioner of agriculture or labor's certificate 
produced; county board clerk's ccrtified copies of a recorded stock-brand. admissible) ; 
under county seal of thc records, admissible); § 3624 (city auditor's certified copy under 
§ 1017 (rcgister's certified copy of a coroner's corporate seal of papcrs filed in his ')ffice and 
bond. admissible); § 973 (constable's bond, of city council records, admissible); § 4514 
provable by register of ~ccd's certified copy); (articles of incorporation, provable by the 
§ 1115 (certificate of incor;loration, provable Secr2tary of State's certified copy); § 5158 
by certified copy b)' State secrctary or by (so also for banking articlcs); § 4839 (iusufBnce 
clerk of superior court of county where re- commissioner's certified copy or an insurance 
corded); § 1131 (amendment to such ccrtifi- company's articles, etc., admissible); § 513 
cate of incorporation, provable by State (ccrtified copy of the records of the State 
secretary's certified copy); § 1750 (town board of dental examiners, by the secretary 
ordinance, provable by mayor's certifie"; copy. under the board's seal, admissible); § 8093 
on apP'Jal from mayor's court); § 1780 (certified copy of a publication-affidavit 
(copies of .. bonds, contracts, or other papers" recordcd with the register of deeds. oomissible) ; 
concerning the .. settlemcnt of any account" § 3931 (\illagc ordinllnces. provable by .. the 
botwecn the U. S. and an indhidual, or .. ex- ordinance-book or the certificate of the clerk 
tracts therefrom when complcte on anyone of the village undp.r thc seal of the village") ; 
subject," or copies of .. books or papers on § 4367 (county judgc's marriage record-book. 
file or records of any :mblic office of the State provable by his certified copy undcr court 
or the U. S .... are receivable when certified seal); § 3373 (county auditor's ccrtified copy 
under official seal by .. the chief officer in said under seal of vouchers, etc., filed in his office. 
office or department "); § 6!!72 (papers in the admissible); § 6432 (certificd copies by the 
office of the insurance commi..,,~ioner may clerk of the district court of a register of part-
be proved by his certified copy under official nerships, admissible); § 3596 (city auditor's 
seal, and conveyances, etc., executed by him record of ordinances. or a certifier! copy, 
under 5eal may be recorded v.ith like effcct admi3SiLie) ; § 3738 (city auditor's certified 
as deeds); § 6575 (State librarian's certificate, transcript of records concerning city improve
under his 'and the official seal, .. to the authen- ments, admissible); § 3781 (Secretary of 
ticity and gcnuineness of any document, paper, State's certified copy of record of city adopting 
or extract from any document, paper, 01' book commission govf>CIlment, to be conclusive); 
or other writing which may be on file in his § 7919 (substantially like Cal. C. C. P.; 
office." is admissible); § :.;408 (U. S. liquor § 1918, but substituting for par. 8, the follow
license may be proved by "any witness who ing: "8, documents in the departments of the 
has personally examined the records." etc.); U. S. government, by the certificate of the 
§ 3422 (railroad company's articles of BSSOcia- legal custodian thereof"); § 824~ (certified 
tion, provable by State secretary's certified copies of rccords or papers on file in office of 
copy); § 3974 (registered trademark; State State engineer, admissible); 1912, Peterson's 
secretary's certificd copy, admissible); 1796, Estate, 22 N. D. 480, 134 N. W, 751 (Nor
Ellmore II. Mills, 1 ::Iayw. 359 (proving a wegian parish records. verified by the keeper. 
statute of Virginia; t.he secretary of t.he Coon- the district judge. the royal minister of religion, 
monwealth, not the clerk of the House of and the U. S. consul-general, not admitted; 
Delegates, is tho proper officer to certify a in the absence of statute. the great seal of 
statute); 1817, Dcnton II. Foute, 4. Hayw. 72 State alone suffices); 1915, State II. Kilmer. 
(custodian's copy or enlistment contract kept 31 N. D. 442, 153 N. W. 1089 (liquor offence; 
at the adjutant-gcner:1l's or treasury, not certified copy of U. S. internal revenue license. 
receivable); 1896, Sbte II. Baird. 118 N. C. admitted under Compo L. 1913, § 7919 and 
854, n S. E. 669 (certified eopy by a registrar § 7917). 
authorized to prcserve a clerk's bond, ad- OHIO: Gen. Code Ann. 1921, § 11500 (papers, 
mitted); 1896, Barcello II. Hapgood, 118 N. C. books, and records lawfully in the office of the 
712, 24 S. E. 124 (certified copy of a cOrPorate Governor or Secretary of State. provable by 
certificate of organization, by the Secretary certified copy of the Secretary under the gIeat 
of State of !'.iainc asserting his custody ()f the Beal; in the office of the board of public works, 
original as a record. admitted); 1907. State V. by the board's president; in the auditor's 
Dowdy, 145 N. C. 432. 58 S. E. 1002 (illegal office, by auditor under seal; in office of the 
sale of liquor; U. S. revenue collector's surveyor of lands or the Virginia military 
eertified copy of a Federal liquor license ad- district, by the surveyor's sworn copy; in the 
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office of the county-rccord~r and being entries, 
etc., of above lands, by the recorder's certified 
copy; in office of the Union County auditor, 
being BUch entries, etc., by the auditor's copy 
[semble); in the office of any l~ederal executive 
department, by copy under the dcpartment 
8eal); § 10068 (Secretary of State's certified 
copy of the record of organization of an anti
cruelty society, admissible); § 8629 (Secretary 
of State's certified copy of articles of incorpora
tion, admissible); § III 62 (same for union
depot corporation); §§ 2801, 2S16 (ccrtified 
copy of a county surveyor's book of plats, etc., 
admissible); § 4235 (same for the clerk's 
certified copy of a municipal ordinance); 
§ 3613 (same for the county recorder's cl'rtificd 
copy of a re-sur\'('y); § 3306 (same for a town
ship clerk's certified copy of a township
officer's bond); § 145 (sume for'a certified copy 
under State seul, by the Governor's private 
secretary, executive clerk, or commission clerk, 
of the re~ords of the Governor's office as to 
pardons, extraditions, etc.); § 624 (same for 
the h'2urance sIlperint1mdent's certified copy 
under 8enl of official papers); § 4 (certified 
copy of a recorded offidal bond, admissible); 
§ 99 (pardon-documents, provable by copy 
certified by tbe wardell and uttested by the 
clerk of the penitl'ntinry or ('ourt); § 553 
(State utilities commission; certified copy of its 
order under seal. admissihle): § 677-6 (same, 
for State inspector of building nnd loun as
~ociations); § 710-16 (State superintendent of 
banks; records, papers, ete., provable by 
certified copies un der seal of office); § 2770 
(soldier's discharge, recorded by county 
recorder, provable by certified COpy); § 62?2 
(State secretary's certificate of record of union 
label, admissible): § 6240-3 (registerc-d trade
mark, etc.; certified copy by State secretary 
or clerk of court of com.mon pleas, admissible) ; 
§ 9032 (consolidated railroad compnnies; 
State secretary's certified copy of ,\grcement, 
admissible): § 10044 (benevolent association. 
etc.; certificate pro~'ab!e by certified copy by 
county recorder or State secretary). 

OItLAHOllA: Compo St. 1921, § 638 (copies of 
"all papers authorized or required by law to be 
filed or recorded in any public office, or of any 
record required by law to be madc or kept in 
nny such office," duly certified by the legal 
custodian, under officinl seal if any, are ad-

• 

missible "when such originnl is not in the 
possession or under tim control of the party 
desiring to use the samc "); § 640 (State 
Secretary's certified eopy under official seal of 
a law, etc., containl'd in "pdnted statute 
books of the States and TerritO\;es of the U. S., 
purporting to be printed by authority," and 
deposited nnd required by law to be kept in 
Secretary's office, admiS8ihle); § 645 (certified 
copy by "the proper officer," under corporate 
seal, of ordinances, etc., of a city or incorpo
rated town in the States, admissible); § 651 
(official custndian's exemplification of books or 
papers in any department of the U. S. govern-

ment, admissible); § 4028 (recorded brand of 
stock, provable by the county clerk's certified 
copy under official seal); § 5784 (county clerk's 
certified copy under seal of the proceedings of 
a board of county commissioners, admissible) ; 
§ 5310 (State Secretary's certified copy of filed 
articles of incorporation, admissible); § 8145 
(certified copies, by the c1l'rk of the district 
court, of nn entry of partnership nam('s, ad
missible); § 5765 (duly certified copies of a 
county clerk's rond record, admissible). 

OBll:GON: Laws 1920, § 739 ("every public 
officer hnving the custody of a public writing 
which a citizen hns a right to inspect" must 
give a certified copy or, demand, which "ia 
primary evidence of the original writing ") ; 
§ 748 (a law of one of the U. S. or a foreign 
country, provable by copy under the public 
seal); § 766 (like Cal. C. C. P. § 1918; but 
par. 2 adds .. or other legal keeper of the orig
. I" 6' rt" th US'" 7 lila s ; par. mse s or e • . , par. 
substitutes "judge of a court of record"; 
par. 8 adds for the certificates, "or under the 
hand and seal <If the American consul" rc-
3iding nearest; par. 9 is omitted); § 767 (liko 
Cal. C. C. P. § 1919); § 834 (like Cal. C. C. P. 
§ 2011, substituting "duly rertified"); § 2752 
(State treasurer's eertified copies of deeds. 
papers, etc., filed and records kept in his officI', 
admissible); § 753 (U. S. internal revenue 
license, etc., provable hy collector's certified 
copy); § 767-1 t"any paper or the record of 
any instrulll.JDt filed or recorded" in the office 
of any U. S. officcr or agent or dcpartment or 
bureau admissible, or a copy certified by the 
legal custodian); § 771 (like Cnl. C. C, P. 
§ 1923); § 6857 (articles of incorporation, 
provable by State secretary's or county clerk's 
certified copy); 1909, State v. McDonald, 55 
Or. 419, 104 Pac. 967 (cl'rtific,d copy of New 
Zealand official registry of death, held properly 
authenticated under B. & C. Compo § 755, subd, 
8); 1915, State V. Locke, 77 Or. 492, 151 Pac. 
717 (Indiana marriage record certified by the 
clerk of the circuit court under seal of court, 
admitted, under Lord's Or. T_. § 766). 

PENNSYLVANIA: St. 1823, Mar. 31, § 1 Dig. 
1920, § 10333, Evidence (documents in the 
offices of the secretaries of the Commonwealth 
and of the land-office, of the surveyor-gcneral, 
auditor-general, and State treasurer; certified 
copies receivable); St. 1828, Apr. 15, § I, 
Dig. § 10335, Evidence (treasurers' bonds 
duly recorded, provable by exemplification); 
St. 1837, Mar. 11, § 20, Dig. § 10351, Evidence 
(certified copy of an extract from a burial
register of a religious society or ~orporate town 
out of the U. S., receivable; the certificate to 
be authenticated by the U. S. consul); St. 
1840, Apr. 11, § 4, Dig. § 10311, Evidence (cer
tified copy of the recorded bond of a itu:tice, 
roceivable); St. 1840, Apr. 11, § 5, Dig. 
110312, Eviclence (same for thll commission of 
a justice or alderman); St. 1843, Apr. 19, § 2. 
Dig. § 10339, Evidence (certified extract 
from assessmeut book!!, receivable); St. 1847, 
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Mar. 9, § 1. Dig. § 8802, Deeds (record or certi- 1811. Garwood 71. Dennis, ·1 Binn. 314. 325 (cer-
fied copy of a duly recorded tax-r(!ceipt. re- tifiecl copy of Ii laltd-office entry by one not the 
ceivable); St. 1857. Apr. 21, Dig. § 820, proper .custodian, exc1ucl(!d); 1832. Oliphant v. 
Attorney-General (Secretary of Common- Fenant. 1 Watts 57 (St. 1823 applied to admit 
w('alth's certified copy under seal of an attor- copies of land-office blot t(!rs); 1852. Strirnp-
ney-general's bond, admissible); St. 1850, fler D. Roberts, 18 Pa. 28a, 297 (same); 1841, 
JaIl. 25, § 2, Dig. § 10340, Evidence {certified Hoc~;enbury v. Carlisle. 1 W. & S. 282 ("ex-
copies of papers on file and books in the .. .nnal emplified copy from the proper office" is the 
commissioners' office. etc. receivable); St. correct mode; here. for t.ax-books); 184&, Furr 
11)07, May 20, § 1. Dig. § 10332. Evidence (ecr- D. Swan, 2 Pa. St. 245, 255 (maps filed in the 
tified copy by tho health commissioner under land-office, provable hy certified copy). 
seal of all office records. etc .• reeeivllble); St. PHILIPPINE ISI ..... NOS; Civ. C. §§ 1216-
1866. Mar. 21, § 1. Dig. § 10341, Evidence (cer- 1224. 1225-1230 (like P. R. Hev. St. & C. 
tified copies or ordioances, etc., of the Pltila- §§ 4290-4208, 4290-4304 ; hased on the 
delphia Council, receivahle); St. 1867, Apr. Spanish documentary sYstem); the following 
11, §t, Dig. § 10342. Evidence (certified copics arc borrowed from the Clllifornill Code; 
of prwost-marshal's documents at certain C. C. P. 1901. § 31S (pars. 3 to 9; like Cal. 
places, receivable); St. 1868, Feb. 21, § I, Dig. C. C. P. § 1918. pars. 3 to 9; pars. 1,2, as fol-
§ 7619. Court Records (certified copies of lows: "Official documents may be proved. as 
official bonds recorded l\ith the Secretary of follows: 1. Acts of the Chief Executive of the 
the Commonwealth. receivable); St. 1840, Philippine Islands, by the record of his office, 
Apr. 11, § 4, Dig. § 12995, Just. Peace (certified certified hy his S(Jcretary under the seal 
copy by the rcC',order of tho bond of a justice thereof. if there be one; acts of the Executive 
or 'alderman, receivable); St. 1870, Apr. 14, of the United States, hy the records of the 
§ I, Dig. §§ 10321-10323, Evidence (powers of Departments of t.he l!nited States' Govern-
attorney from U. S. residents to obtain pay- ment wherein arc contained thc records of such 
ment of money at a government. office in Great acts, ccrtified by the heads of such depart-
Britain, receipts there given for money so paid, ments. They also may be provcd by public 
report~ awarding tho money; provable hy dm:uments, printed hy the order of the Chief 
certified copy by special officers under seal); Executive of the Philippine I~llinds, or tbe 
St. 1876, May 13, § 2, Dig. § 1181, Banking President of the United State!>. or by order of 
Compo (auditor-general's certified coPy under Congress. or either House therrof, or by the 
Beal of a banking company's certificate of in- order of the Philippine Commission. or by the 
corporation, admissible); St. 1876, Apr. 27, order of any legislative assembly which ma~" be 
§ I, Dig. § 10355, Evidence (acta of foreign provided for the Philippine Islands. Acts of 
notaries, to be verified by the appropriate the Executive of the Philippine Islands under 
U. S. consul under seal. the consular seal and Spanish administration luny be Ilrovcd hy the 
signature to be presumed genuine. etc.); St. records thereof in the custody of th~ United 
1889. Mar. 7, § I, Dig. § 10346, Evidence (cer- States officials. or officials of the GC'vcmment 
tified copies of documents in the office of the of the Pbilippine Islands. CErtified by the legal 
insurance department, receivable); St. 1874, keeper of the records. They may also be 
May 9, §4, Dig. § 20158. State Treasurer (State proved by public docunlCnts printed by tbe 
treasurer's office; copies of accounts and doeu- order of the Chief Executive of the Philippine 
ments, under his seal. admissible); ib. § 1 Islands. Acts of the Chief Executh'e of Spain 
Dig. § 20152 (State treasurer's bond; C{)py may be proved by the records of any depart-
under seal of State secretary, admissible); St. ment of that Executive. certified by the head 
1913. July 26. Art. VI, § 46, Dig.§18207, Pub- of the department in which the record is; 
lie Service Com. (pUblic service commission; 2. The proceedings of t.he Philippine Commis-
records. etc., provable by secretary's r..ertified sion or of any legislatiVe body (that) may be 
copy under seal of the commission); St. 1917. provided for the Philippine Islands. or of 
June 7. Dig. § 18915, Register of Wills (bond Congress, by the Journals of those bodies or of 
of register of wills, rilcordcd with Common- either House thereof, or by published Etatutes 
wealth secretary, provable by recorder of or tI'.Bolutions. or by copies certified by the 
deeds' ccriified copy); St. 1919, May 21, clerk or secretary or printed i)y their order; 
§ 11, Dig. 1920, § 1253, Banks (State banking Provided, That in the case of Acts of the Philip-
department; all books. etc .• filed in office, pine Commission or the Philippine Legislature 
provable by certified copy under Commis- when there is in existence a copy signed by the 
sioner'lI hand and seal, unless Court directs presiding officers and the secretaries of said 
production of original); St. 1921, May 25, bodies, it shall be conclusive procr of the pro-
No. 422, § 14 (State board of engineers, etc.; visions of 'such Act and of the due enactment 
records provable by certified copy); St. 1921, thercof. The proceedings of the legislativo 
May 25, No. 425, § 38 (State board of public branch of the Government of Spain, prior to 
welfare; records provable by certified copy); the eighteenth day of AUgUst, eighteen hun-
1811, Young to. Com .• 4 Binn.113 (certified copy dred and ninetY-eigbt, may be proved by pub-
by the Secretary of the Commonwealth of a lic documents or statutes or resolutions printed 
coroner's bond not duly recorded, excluded); by the order of the executive or legislative 
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departments of the Government of Spain or on ten days' notice to the opponent); 1906, 
commonly received in that country as such, Montgomery D. Seaboard A. L. R. Co., 73 
or by copy certified under the seal of either the S. C. 503, 53 S. E. 987 (under Code 1902, 
executive or tho legislative branch"of tho Gov- U 2051, 2888, tho Secretary of State's certified 
emment of Spain, or by a recognition thereof COpy of a charter of consolidated railroads i8 
in some public Act. of the Executivo of tho not admissible). 
United States"); C. C. P_ 1901, § 299 (like Soun DAKOTA: Rev. C. 1919, § 2728 
Cal. C. C. P. § 1893) ; § 301 (like Cal. C. C. P. (like Cal. C. C. P. § 1923); § 5872 (county 
§ 1901); § 314 (liko Cal. C. C. P. § 1919); auditor's certified copy under seal of the pro-
I 318 (like Cal. C. C. p. § 1923); 1916, U. S. ceedings of county commissioners, admissible) ; 
D. Zapanto, 33 P. I. 567 (purporting copy of a § 8765 (Secretary of State's certified copy of 
pardon, bearing executive seal, but unsigned articles of incorporation filed, admissible); 
and uncertified, excluded on the facts). § 1339 (certified copies by the clerk of court of a 

PORTO RICO: Re\·. St. &; C. 1911, §§ 4290- partnership register, admissible); §§ 5241, 
4298 (public instruments); §§ 4299-4304 5242 (certified copy of a notary's record by 
(private instruments) ; these provisions, quoted the notary under seal or by the clerk of a cir-
anie, § 1225, being a translation of the cuit court having the custody, admissible); 
Spanish law, Civ. C. §§ 1184-1198, are based § 127 (clerk of court's certified copy of entry in 
on principles different from the Anglo-Ameri- marriage register, admissible); § 5124 (legis-
can law, and their interpretation would not be lative journals provable by copies certified by 
dependent on tho latter's precedents; the secretary of Senate and chief clerk of House) ; 
following are taken from the California Code § 5241 (notary's certified copy of record of 
of Civil Procedure; § 1416 (like Cal. C. C. P., prot.cst, admissible); § 5338 (Secretary of 
§ 1893); § 1422 (like ib. § 1901); § 1437 State's certified copies mllst be countersigned 
(like ib. § 1918); § 1438 (like ib. § 1919); by State treasurer, showing fee charged); 
§ 1442 (like ib. § 1923); § 1462 (like ib. § 1951). § 5389 (State board of charities and correction: 

RHODE ISLAND: Gen. L. 1909, c. 121, § 16 certified copies of papers in its possession, 
(municipal clerk's record of II. birth, etc., senled and signed by president and secretary, 
provable by certified COpy); c. 213, § 15 admissible); § 6247 (certified copy of munici-
(Ser.retary of State's certified copy of docu- pal ordinance, admissible); § 6448 (city board 
menta of organization of corporation, admis- of park supervisors; secretary's certified copy 
sible); c. 189, § 3 and c. 300, § 44 (same for a of records, admissible); § 7668 (State board of 
foreign corporation's power of attorney to henlth's regulation, provable by superintend-
accept service); c. 225, § 2 (foreign surety ent's certified copy); § 7671 (State board of 
companY; the insurance commissioner's certi- health's register of lieenses to physicians, 
fied copy of power of attorney to accept service, provable by certified copy); § 7760 (Stato 
admissible). board of optometry examiner's records of 

S00111 CAROLINA: St. 1731, C. C. P. 1922, licenses, etc., provable by certified copy); 
§i 716, 717 (exemplifications of records at- § 7749 (State board of dental examiner's 
tested under the seal of a mayor, Governor, or records, provable by transcript under board 
notary of a domestic or foreign State, receiv- seal certified by the secretary); § 8080 (State 
able conditionally); St. 1856, C. C. P. § 711 livestock sanitary board's records, provable by 
(copy of any entry in the official books of a. superintendent's tl'Bnscript under board seal) ; 
sheriff, certified by him under oath before a § 8135 (recorded livestock brand, provable 
chrk of court, receivable conditionally, on by eopy certified by State livestock commis-
ten days' notice); St. 1866, C. C. P. § 709 sion's secretary, or prior to Mar. 9, 1897, by 
(certified copy, .. by the officer having the county register of deeds); § 8942 (State 
custody," of certain kinds of bonds, and .. all superintendent of banks; records and papers 
other instruments in writing which by law in his office provable by his certified copy under 
are required or permitted to be ill writing, official seal); § 9913 (record in office of State 
and kept in a public office," receivable, on superintendent of vital statistics, provable by 
thirty daYfl' notice); St. 1868, C. C. P. § 705 hie certified copy under seal of department. of 
(attested copy of an act of General Assembly, history); § lO324 (illegal sale of liquor; 
by the Seeretary of State, receivable; ~o of "all written or printed papers, orders, state-
U all records, signed by the keeper of such ments, prescriptions, affidavits, reports, or 
records respectively"); St. 1871, C. C. P. records provided for in this article, and certi-
§ 710 (certified copies of .. all papers filed in fied copies of the same," are admissible). 
the office ot the State Superintendent of TENNESSEE: Shannon's Code, 1916, § 5573 
Education, and his official acte, II receivable); (papers II belonging to any public office II or 
Civ. C. 1922, § 740 (custodian's certified copy lawfully" filed to be kept therein." provable 
of 8 public officer's bond, admiS8ible in an by certified copies); § 5574 (records, books, 
action thereon); § 859 (Treasurer's certified and papers of a .. county entry-taker's office," 
copy of an entry from his books, admissible) ; pr.ovable by certified copics); § 5584 (copy 
§ 706 (certified copy of an ordinance, resolution, of a legislative JOIl.mal, domestic or foreign 
or records of a town or city of the State; by provable by the legal custodian's certified 
the custodian undcr corporate seal. admissible COpy); n 5587-88 (written law or "other 
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public writing" of any State. provable by State suits for official money default, the 
~opy under the great BP.al; document belonging records of the comptro\1er of public accounts 
in the office of a department of the general are provable by his transcript under official 
government, provable by certified copy by the seal; and bonds, contracts, etc., connected 
head of the department); § 5590 (certified with the account, nrc provable similarly when 
copy by the SecretarY of State from statute- annexed to Buch a transcript, except that 
books, etc., described in id. §§ 5584-85, in the when the suit is on the bond, etc., and execu-
State library. receivable); § 265 (documents in tion is denied on oath, the Court "shall re-
the comptro\1er's office, provable by his ccrti- quire the production and proof thereof"); 
fied copy under seal); § 1045 (delinquent twt- § 3707 (" certified copies, under the hands and 
collector's bond, provable by copy from the official seals of the heads of departments. of al1 
comptroller's office, unless the Court requires notes, bonds, mortgages, bills, aceounts, or 
the original); § 2065 (incorporation-articles, other documents, properly on file in any of the 
provable by the county register's certified departments of this State," ndmissibl(.) 
copy); § 7357 (existence of a corporation in a § 1131 (SecretarY of State's certified copy. 
criminal case, provable by the charter's under the grellt seal of Stllte, of a corporate 
"lega\1y authenticated cOpy"); § 5588a1 charter, admissibh·); § 1321 (foreign cor-
(records of U. S. internal revenue collector, poration's pel'mit to do business. provable by 
showing payment of liquor tax, etc., provable State secretary's cert.ified COpy) ; 1847. 
by certified copy); § 3059a 19 (copy of pro- Bryant II. Kelton. 1 Tex. 436, semble (~er-
ceedings or of documents filed with State tified copy of a record of a bill of sale, excluded 
railroad commission, certified by chairm .. n because the certifier was not shown to be re-
and ~cretary, admiseiblc); § 3079a329 (U. S. quired by law to keep the records); 1862. 
internal revenue collector's certified copy of Patrick v. Nance, 26 Tex. 2gS, 301 (certified 
liquor tax receipt. admissible); § 3369a95 copy of field-notes, not properly returned to 
(State insur(\nce commissioner's certified the survey-office. excluded); 1887, Harvey v. 
copy of recorded certificate oi org:mi z!1tion Cummings, 68 Tex. 599, 603. 5 S. W. 51:i 
of fraternal benefit society, admissible); (certified copy by the Alabama SecretarY of 
§ 3369al04 (similar, for appointment of attor- State, from the Printed statute-book in his 
ney by foreign society); § 3473a18 (registered office, admitted); 1906, Smithers II. Lowrance. 
trndemark, provable by State secretary's 100 Tex. 77, 93 S. W. 1064 (State land com-
certificate of record); § 5583 (acts of the missioner's records; certified copy admitted). 
Executive "of the ii. S. or of this or any other UTAH: Compo L. 1917, § 7084 ("A copy of 
State of the Union, or of a foreign govern- the written law or other public writing of any 
ment," provable by "the records of the State other State. or of J.1 Territory, or a foreign 
department"); 1879, Amis 17. l\Iarks, 3 Lt'a country, attested by the certificate of the 
568. 570 (certified copy of a filed constable's officer having charge of the original under the 
bond, received); 1899, State v. Cooper. public seal of the State, Territory. or country, 
Tenn. Ch. ,53 S. W. 391 (entry-taker of or attested by the certificate of the keeper 
Carter Co., authorized to certify a copy of the thereof and the seal of his office annexed, if 
survey). there be II Seal, together with the certificate 

TEXAS: Rc\,. Civ. Stats. 1911. § 3693 of the presiding justice of the county. parish. 
(Secretary of State's certified copy under seal or district, in which such office may be kept. 
of an act in printed statute-book as described or of the Governor, SecretarY of State, or 
post § 1684, rieposited in his office, or of IL chancellor, or, if of a foreign country, the 
law or bill there lawfuUy deposited, admis· certificate of the minister or ambassador. 
sible); § 3694 (" copies of the records of all or a consul, vice-consul, or consular agent of 
public officers and courts of this State, certified the U. S. in such foreign country," is admis
to under the hand and seal. if there be one, of sibie) ; § 7091 (like Cal. C. C. P. § 1918, except 
the lawful possessor of such records," admis- 8S follows; in plLr. 1. omitting the first "of the 
sible; "translated copi~s of all records in the Stute department" and changing the second to 
land-office. certified to under the hand of the "the departments"; in pars. 3 and i. reading 
translator, and the commissioner of the general "of another State or of a Territory"; in par. 7, 
land-office. atte..«ted with the seal of said office," inserting "circuit, district"; in par. 8, insert-
admissible); § 3695 (certified copies, under a ing "or with the certificate of the minister or 
('ouIlty surveyor's "official signature," of his ambassador. or a consul; vice-consul. or con
records of surveys and plats. admissible); sular agent of the U. S. in such foreign coun-
§ 3£>,)6 ("any paper, document, or record" try"); § 709% (like Cal. C. C. P. § 1919); 
in the offices of the "Secretary of State, §§ i076. 7097 (like id. § 1923); § 7117 (like 
attorney-general, commissioner of general land id. § 1855, par. 3); § 7156 (certified copy. by 
office. comptroller, treasurcr, adjutant-general the judge or official custodian. of an affidavit 
and commissioners of agriculture. and of of publication of notice, admissible); §§ 3895-
insurance, and banking. and State librarian," 3899 (certified copy of an affidavit of mining 
provable by their certified copies); § 3697 improvements, mining regulation. and records, 
(certified copies of notaries' "records and and mining location-notiC(>s. admissible); 
official papers," admissible); § 3698 (in i 866 (certified copy of the Secreta.ooy of 
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State's certificate of incorporation, admissible}; 
§ 867 (certified copy of corporation papers 
recorded or filed with a county clerk or the 
Secretary of State, admissible); § 5719 
(State auditor's account of money -due to the 
State, provable by COpy); § 556 (city re
corder's certified copy, under city seal, of 
record of city ordinance, admissible); § 786, 
par. 18 (similar to § 556, for towns); § 617 
(city recorder's certified transcripts, under 
corporate seal, of city council records, admis
sible); § 5058 (State Registrar's record of 
births and deaths, provable by his copy pro
perly certified); § 3417 (State engineer's 
maps and records provable by certified copies) ; 
§ 3356 (liquor offences; U. S. internal revenue 
colIector'a certified copy of payment of tax, 
to be evidence); § 4823 (State public utilities 
commission; "all official documents or 
orders" filed therewith, provable by certified 
copy of a commissioner, secretary, ete., 
under commission seal). 

VERMONT: Gen. L. 1917, § 542 (Secretary 
of State's certified copy of the State treasurer's 
bond, admissible); § 557 (State treasurer's 
certified copy of documenta in his office. 
"belonging to his department" or "lodged 
there by law," admissible in civil suits); 
§ 1902 (copy of the U. S. weather rocord, cer
tified under oath by the officer in charge, 
receivable); § 3839 (county clerk'a certified 
copy of a sheriff's bond. admissible); § 31:!75 
(county clerk's certified copy of Ii lost or 
destroyed sheriff's commission, or an accused 
recognizance, admissible); § 3882 (county 
clerk's certified copy of a treasurer's bond, 
admissible) ; § 3978 (town-clerk's certified 
copy of the record of a constable's appoint
ment, etc., admissible); § 3958 (town-clerk's 
certified copies] of documents legally filed 
recorded in his office, admissible); § 375 
(Secretary of State's certified copies of town
ship-charters, admissible); § 5096 (Secretary 
of State's or county clerk's certified copy of a 
railroad's articles of association, admissible): 
§ 5321 (same for a reorganized corporation): 
§§ 6032, 6034 (adjutant-general's and inspector
general's certified copies of official papers, 
admissible) ; § 3944 (town-clerk's certified 
copy of the recorded bond of toW!) officer, 
admissible); § 376 (surveyor-general's books, 
papers, and records. in possession of the 
Secretary of State, provable by his certified 
copy); § 364 (secretary of civil and military 
affairs, copies, attested under his seal, of 
records in his office; "full faith and credit 
shalI be given to such copies"); § 368 (" full 
credit shall be given to certified copies and 
attestations" under seal of Secretary of State) : 
§ 588 (State auditor's certified copy of a 
"record or paper belonging to his department" 
or "lodged there by law," admissible); § 969 
(tax commissioner's certified copy of papers 
"belonging to" or "lodged by law" in his 
department, admissible); § 1903 (certified 
copy of a record of births, marriages, or deaths, 

required by law to be kept, admissible); 
§ 3798 (marriage-records; cited more fully 
ante, § 1644); § 3876 (county clerk's certified 
copy of appointment and bond of chief of 
police, admissible); § 4961:1 (corporation law; 
Secretary of State's certified copy of docu
ments lawfully filed with him, admissible); 
§ 5010 (same for foreign corporations) ; 
§ 5962 (secretary of State's certified copy of 
recorded trademark 01" tradename, admissible 
to evidence its adoption); St. 1919, Mar. 27, 
No. 72 (recorded deeds and public records in 
"another Stnte or foreign county," provahle 
by certified copy; quoted post, § 168l); 
1867, Barnet 1>. Woodhury, 40 Vt. 266, 268 
(town-clerk's copy of a grand list of nssessment 
excluded, because his duty is to certify copies of 
instruments recorded only, and not merely 
deposited with him) ; 1906, Clement. D. 

Graham, 78 Vt. 290, 63 Atl. 146 (St. 1904, No. 
24, p. 27, concerning the State auditor's 
certified copies, considered). 

VIRGINIA: Codl! 1919, § 307 (House clerk's 
certified copy of the General Assembly's 
acts and the House's record and proceedings, 
admissible) ; § 6103 (clerk's or secretary's 
certified copy of an ordinance, etc., of Il munici
pal corporation in the State, receivable) : 
U 6197-8 (attested copy of "any record or 
paper in" the office of the Secretary of the 
Commonwealth, trea&"Urer, register, either au
ditor, corporation commission, fisheries board, 
railroad commissioner, agriculture commis
sioner, State assayer and chemist, board of edu
cation or of public works, county superviRors. or 
county surveyor. receivable" ill lieu of the orig
inal"; but" for good cause shown "ithe original 
records of a county surveyor" may be required 
to be produced"; attested copy of " any 
record or paper in" the office of the Secretary 
of State. treasurer, auditor, or a county sur
veyor, of ,','i)5t Virginia, receivable); § 6206 
(records and office-books. not of a court, 
"kept in any public office" of the U. S. or a 
State, provahle by attestation I:.~' the keeper, 
under seal of office, if there is one. certified by 
a judge of an appropriate court of record or by 
the Governor. Secretary of State, Chancellor. 
or keeper of the great seal; if by a judge, 
certified also by the clerk of the court under 
seal; if otherwise, given under the seal of 
State); § 6207 (birth-and-marriage register 
"in any place out of the U. S .• "; attested 
copy by a notary under seal of office. certified 
by a court of record or mayor or other chief 
magistrate or under seal of State of the king
dom. province. etc .• receivable); § 1611 (license 
to practice medicine; certified copy by sec
retary of State board of medical examiners. 
admissible); § 1645 (custodiag's transcript of 
State board of dental examiner's record of 
licenses. admissihle); § 3845 (Commonwealth 
secretary's certified copy of foreign corpora
tion's power of attorney to accept service of 
process, admissible); § 3868 (similar. (or cer
tain charter al terations); 1817, Warner tJ. 
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Com., 2 Va. CBS. 95, 98 (certificate of the Sec- or a State, provable by the cuatodian's attested 
retary of State, attested by the Governor of copy under official !;p..al, certified by the pre-
the State, received to show the statute of a siding justke oi the county or the judge of a 
domestic State).' ('.Qun of record of the county or the Governor 

WASmNGTON: R. & H. Code 1909, § 12.'>7 or Secretary of State or Chancellor or keeper 
(" Copies of all records and documents on of the great seal; this to be authenticated by 
record or on file in the offices of the ~'arious the clerk of court under official seal, in case of 
departments of the United States and of this a presiding justice, or by the grest seal of 
State, when duly certified by the respective State, if by one of the last four); § 21 (regis-
officers having by law the custody thereof, ter of births and marriages out of the U. S., 
under their respective seals, where such officers provable by a notary's certified copy under 
have sews," admissible); § 7079 (certified Beal, authenticated by a court of record, or 
copy, by the State log-Bcaler or his deputy, of chief magistrate of a county or city, or by the 
records in his office, admissible); § 9025 great seal of State); c. 54, § 19 (Secretary of 
(State auditor's certified copy under official State's certified copy of a certificate of incor-
seal of document" lawfully deposited in his poration, etc., and a printed copy as provided, 
office, admissible); § 3158 (county auditor's to be "as evidence, equivalent to the origi-
certified copy under official seal of a rccorded nnl"); c. 10, § 4 (recorded official bond, 
stock-brand, admissible); § 9030 (copies, provable by lawful custodian's certified copy, 
authenticated by the State Treasurer's official but the Court may require" prorluction of the 
seal, of documents lawfully deposited in his original bond, unless the same be lost or 
office, admis.'!ible); § 8796 (county auditor's destroyed "); c. 12, § 13 (house of legislature; 
certified copy, under officiw seal, of instru- journals, ete. proyable by derk's certified 
mcnts, etc., lawfully filed or recorded in his copy); c. 12, § 14 (enrolled act or resolution. 
office, and of records of a board of county provable by certified copy by clerk of houee of 
commissioners, admissible); § 3902 (copies of delegates); c. 51, § 8 (notary's records de-
records of county commissioners, signed and posited 'l\ith county clerk, provable by clcrk's 
scaled by them and attested by their clerk, ad- certified copy); c. ISO, § 29 b (State board of 
missible); § 8300 (certificd copy of a notary's pharmacy books and register, provable by 
record, by the notary under seal, or by a secretary's certified copy under board seal); 
county clerk having the custody, admissible) ; St. 1921, c. 112, § 18 (road law; map, etc., 
§ 7356 (certified copies of records of the mining- required to be filed or recorded, provable by 
district recorder, to have thO) samc effect as copy certified by clerk of county court or 
.. similar papers ccrtified by other officers of member of State road commission). 
this State"); § 2153 (certified copy of a WISCONSIN: Stats. 1919, § 4148 (any docu-
recorded maniage-certificate, on a trial for ment" filed, deposited, entered, kept, or re-
adultery, etc .. admissible); § 7364 (certified corded," or any lawful record, "in any public 
copy of a reconled affidavit of labor on mining office or with any public officer of the U. S. or 
claim, adnissible); § 4307 (certified copy of all of this State or of any town, school district, 
papers filed and official acts of the superin- eounty or municipaiity herein, or any pUblic 
tendent of public instruction, attested by his body or board created under any statute of tho 
official seal, admissible); § 3319 (banking State," provable by certified copy); § 4149 
corporation articles; "authenticated" copy (certified COpy must be under the custodian's 
of record by county auditor, State examiner, "official sew, or under the official seal of the 
or State secretary, admissible, for or against court, public body, or board, in his custody," 
the bank); § 3682 (certificate of incorpora- when required by law to have a seal; "any 
tion; copy certified by county auditor or certificate purporting to be signed, or signed 
deputy or by State secretary, admissible); and sesled as authorized by law, shall be 
1904, Jamee 11. James, 3S Wash. 650, 77 Pac. presumptive evidence that it was signed by the 
1080 (a public record from another Statc, is proper officer, and, if sealed, that it has the 
not provided for under the above statutes); proper seal affixed, except when the law 
1906, State D. Kniffen, 44 Wash. 485, 87 Pac. requires an additional certificate of genuine-
837 (deputy county clerk's certified copy of a ness"); § 4151 a (COpy of any record, docu-
marriage record in Michigan, excluded, because ment, etc., lawfully kept in the office of the 
not certified according to U. S. Rev. St. public lands commissioners of this State, and 
1878, § 906). certified as in id. § 23.04, admissible); § 23.04 

WEST VIRGINIA: Code 1914, c. 63, § 27 {commissioners of public lands, preserving all 
(county court clerk's register of marriages, etc., records. books, and other papers pertaining to 
provable by copy "certified by said clerk law- public lands; a certified copy, by tho chief 
fully having the custody thereof"); c. 130, clerk under official seal, of injured or lost docu-
§ 5 (custodian's attested copy of documents in ments, shall have the same effect as the original 
the office of the Secretary of Statc, treasurer, and a certified copy from any record required 
auditor, or county surveyor, admissible); to be kept in the office, by State land-office 
t 7 (same for the above officers and the land- chief clerk or commissioner under official seal, 
register and court clerks of Virginia); § 20 is admissible with the same effect as the 
(office books kept in a public office of the U. S. original); § 4176 {certified copy of a recorded 
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in mind (according to the foregoing principles) that the American common
law rule recognizes the official custodian of documents as having an implied 
authority to certify copies (so that the decision depends chiefly on the admin
istrative law as to the proper custody of the original); that the certified 
copy is itself authellticable, for many or most domestic officers, by the seal 
of his office, and for foreign officers by the seal of State appended to the copy; 
and that in both of these respects numerous statutes in every jurisdiction 
now provide speciall~r for certain classes of documents. 

These statutes, with their tedious multiplicity of repetition, are for the 
most part vain and harmful, a printed monument to the folly of excessive 
and thoughtless legislation. They are vain, because either they merely state 
what would by the American common law have been conceded or might 
have been made certain by a general clause, or they profusely repeat in scores 
of acts, with culpable forgetfulness, what is already the law by express general 
statute. They are harmful, because they not only add to the impedimenta 
of the profession and make necessary the mastery of multifarious petty learn
ing, but they also provide, in many instances, inconsistent formalities of 
authentication for evidence which could equally well be subjected to a uniform 
simple rule. Add to this that the tendency of so many and so varying statu
tory peculiarities of detail is to impress the profession (both on the bench and 
at the bar) with the false notion that obedience to the precise statutory for
malities is the sole means of evidential salvation; and to obscure the simple 

affidavit of publiClltion, admissible); § 4181 compl!llY's road survey, filed with the State 
(corporate charter, certificat-e of organization, secretary, provable by certified copy under 
articloo of association, and amendments thereoC State seal); § 5451 (foreign corporation's 
provable by certified COpy); § 4202 ("In every charter, etc., provable by certified copy by the 
action upon any official bond, the original register of deeds under official seal); § 4970 
bond, or a certified copy," is evidence of (certified copy of a marriage record, admissi-
execution): § 14.43 (records of the board of ble); § 4378 {copy of milling-district records, 
deposit. provable by the secretary's certified filed with the register of deeds, "shall be taken 
copy}; § 4474 (certified copy of books. etc., as evidence"; such records heretofore filed, 
made by court order. usable on a trial for and transcripts thereof. "shall have the like 
J1erjury); § 1096 {certified copy of a tax- effect in evidence"}; § 1383 {documents duly 
etub-book. admissible} : § 1298 (certified filed in the office of a county clerk or treasurer. 
copy of the record of a highway order. ad- and records kept by him. provable by certified 
missible); § 1388 {certifiod copy of the record copy under seal of office}: § 5811 (like Oh. 
of a drain order. admissible): St. § 4136 (State Gen. C. 1921, § 11500. omitting all between 
librarian's certified copy of any judicial opinion "great seal" and "shall be"): § 2893 (certi-
or any statute of a State or Territory or foreign fied copy of the records of a clerk of a board of 
country, "contained in any book in the State county commissioners and county treasurer, 
library." shall be receivable); 1892, Lally I). admissible) ; § 109 {certified copies under 
Rossman. 82 Wis. 147, 150. 51 N. W. 1132 official seal. by the Secretary of State, of all 
{certified copy of a government plat, etc .• by records. documentll. etc., deposited in his 
the chief clerk of the land-office. admitted office by law. admissible}: § 1495 (oounty 
under statute): 1906, Rohloff I). Aid Ass'n, clerk's certified oopies under official seal of 
130 Wis. 61. 109 N. W. 989 {certified copy of a papers filed and of books oheeord. admissible} : 
death certificate filed in the register's office § 1763 (town ordinances provable by clerk's 
under Rev. St. 1898, n 1024, 1024 a. ex- certificate under town seal); § 1827 (first 
eluded, as "not the best eviden~"). class city ordinances. provable as in § 1763}: 

WYOMING: Compo St. 1919. § 4642 {certi- § 4356 {State secretary's certificate of record 
fied copies of recorded foreclosure-affidavits, of trademark. admissible}; § 5249 (State 
admissible); §§ 5048. 5000 (certificate of in- insurance commissioner's certified oopy oC 
corporation, provable by State secretary's certificate of incorporation of insurance com-
certified copy under great seal); § 5075 pany, admissible}. 
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general principles which once sufficed and will always remain inherent in 
the use of this class of evidence. In a few jurisdictions this evil has been 
avoided; but in most jurisdictions the law has still to be sought in a con
fused mass of statute and precedent. It is difficult to say which is the more 
to be lamented, the unpractical narrowness of the English common-law 
rule which led to this legislation, or the cumbrous crudeness of the enactments 
which attempted to remedy the common-law shortcomings. A measure of 
the scope proposed ante, § 1636, would be a boon to our law. 

§ 1680a. Same: Federal Statute for ' in any Public Office.' 
The Federal statute of 1804 (Rev. St. § 906) is of special importance, because 
it provides a uniform mode which may he availed of in the court of any State 
or Territory for using certified copies of public documents (not being judicial 
records) existi:lg in another ~tate or Territory. The principle of a custodian's 
authority to certify copies is sanctioned, and the authentL:~tion of his custody, 
incumbency, and signature or seal is made by either a judge or an officer repre
senting the supreme Executive, the former alternative being a practical 
measure relieving from the inconvenience of resorting to the headquarters of gov
ernment. The double certificate (of judge and of clerk), required for this form 
of authentication, seems intended merely to give that additional security which 
would come from the danger of forging a signature more familiar to the bar.l 

This Federal statute is not exclu8'ive of other rules for certifying copies of 
public documents in another State or Territory; 2 i. e. the offering party may 
follow either a common-law mode, or the Federal mode, or the local statutory 
mode, and a certified copy fulfilling the provisions of the one is not excluded 
for failure to answer the more onerous requirements of another. 

Distinguish this statute from the one dealing with judicial records (post, 
§ 1681a). 

§ 168Oa. I As to the rulings interpreting this 1859, Karr 1'. Jackson, 28 Mo. 316, 318; 
statute the remarks preCacing note 12, § 1681, 1921, Reed v. Stevens, 120 Me. 290, 113 At!. 
POBt, arc here also applicable. The Collowing 712 (erim. con.; New Hampshire certificate 
arc some oC the rulings in State courts: 1828. oC marriage); and the more numerous rulings 
Huff v. Campbell, 1 Stew. 543; 1834, Tatum cited in note 2, § 1681a, posl, dealing with the 
I). Young, 1 Port. Ala. 298, 310; 1849, Geron 1'. statute about judicial records. 
Felder, 15 Ala. 304; 1851, Smith v. Redden, Contra: 1838, Pennel v. Weyant, 2 Har-
5 Harringt. Del. 321; 1838, King 1l. Dale. ringt. Del. 501. 505; 1851. Brown 1l. Edson, 
2 III. 513; 1885, Hudson v. Green H. &: S. Co., 2.3 Vt. 435, 447 (repudiating Ingersol v. Van 
113 III. 618. 630; 1822, Henthorn v. Doe, 1 Gilder, D. Chi pm. 59). 
Blackf. Ind. 157, 159; 1828. Johnson r. Compare the rule Cor Federal and State 
Ran nels, 6 Mart. N. 8. 621; 1869. Rice's jUrisdiction (ante, § 6). 

21 La. An. 614; 1921. Reed v. Yet where the local State has not provided 
Stevens, 120 Me. 290, 113 Ai:!. 712 (crim. con.; Cor prooC oC copies oC records in other States, 
a purporting certificate oC marriage signed the Federal statute may have to be relied 00.: 
only by the city clerk oC Dover. N. H., held 1905, Wilcox v. Bergman, 96 Minn. 219. 104 
not sufficient under U. S. Rev. St. § 906); N. W. 955 (North Dakota deed-records, ad-
1849. Routh v. Rank, 12 Sm. &: M. MiBB. 161. mitted under the Federal statute, though the 
186; 1854, Kidd v. Manly, 28 MiBB. 156. local statute made no provision Cor certified 
159; 1855, James v. Kirk. 29 Miss. 206, 210; copies Crom other States); 1904, James v. 
1836, Paca 1l. Dutton, 4 Mo. 371; 1841, James, 35 Wash. 650, 77 Pac. 1080. 
Rennick v. Chloe, 7 Mo. 197. 202; 1805. This doctrine. however, should not lead us 
Richards v. Hicks, 1 Overt. Tenn. 207. to ignore the common-law proprieW oC using 

, 1857, Parke v. Williams, 7 Cal. 247, 249; a copy duly certified according to the laws 01 
1889, Hawes v. State, 88 Ala. 37. 69, 7 So. 302; the other State (an Ie, § 1633, D. I, § 1652, n. 4). 

595 



§ 1681 EXCEPTIONS TO THE HEARSAY RULI~ [CBAI·. LlV 

§ 1681. Certified Copies of Judicial Recorda (incblding Probated Willa). 
Upon the general principle of the common law as recognized in England 
(ante, § 1677) the custodian of records had, as custodian, no implied authority 
to certify copies. Thus the- certified copies of a clerk or other custodian of 
judicial record3 were not admissible apart from an ex-pr.ess authority appear
ing. The application of this principle may be considered, first, at common 
law, as to domestic records, next, as to foreign records, and, finally, under the 
statutes. 

(1) A clerk's certified copy or office~opy 1 of a domestic judicial 
record was at common law in England not admissible, without an express 
order slwwn. Such an order could be either a general one or a special one for 
each instance. A special order was implied in the affixing of the great (or 
broad) seal, kept in Chancery, OJ' of the court seal in any other court; because 
the judicial affixing of the seal was in effect a sanctioning of the specific copy 
to which it was affixed. Of general orders, there seem to have been three,
by the Chancery court, authorizing office copies of depositions for use in Chan
cery; by the other courts, authorizing office·{!opies of documents in the same 
court and the same cause; 2 and to the clerk of the rules, in general to certify 
rules (i. e. orders, judgments, and the like) to inferior courts. 

The result of these rules, summarized, was practically this: An office-copy 
(i. e. certified merely by the clerk-custodian) was not admissible, except in an 
inferior court 3 or in the same superior court in the same cause;" while an 
exemplified copy (representing a special court-order) was admissible without 
limitation. This rule, and the theory upon which it was founded, was simple 
enough in essence, and was unquestioned. In the following passages its vari· 
ous aspects are expounded; the passage from Chief Baron Gilbert's book was 
the earliest systematic exposition of the theory, and for a century it served 
as the foundation for the text of every English writer on Evidence: 

1611, Sir EDWARD COKE, Note b Dr. Leyfield'a Calle. 10 Rep. 93 a: "A copy of a record, 
being testified to be true, is pennitted to he given in evidence; but the sure way is to 
exemplify it under the great seal, or at least under the seal of the CO'lrt." 

Ante 1726, GILBERT, C. B., Evidence, 11: "'l'he next thing is the copies of all other 
records [than statutes] and they are twofold: under seal, and not under seal. First, 
under seal; and are r.alled by a particular name, Exemplifications, and are of better 
credence than any sworn copy; for the courts of justice that put their seals to the copy 

§ 1681. 1" Office-copy" is the original 
English term for what is 'l\ith us termed usu
nlly "certified copy"; see the definitions ante, 
§ 1648; an "exemplification" is a copy under 
the court seal or great seal. 

2 There probably was no express order; 
the thing was allowed as a matter of conven
ience, and explained on the theory of a general 
authority. 

3 1699. Selby I). Harris. 1 Ld. Raym. 745 
(at nisi prius. a rule of the C. P. or K. B. signed 
,. by the proper officer." admissible; because, 
says Peake. Evidence, 33, "the clerk of the 

Rules is appointed to make out the rules of 
the court and authenticate them "). 

c 1838. Barron I). Danicl. Craw!. &; D. Abr. 
283 (office-copy from another court, excluded) ; 
1840. Jack I). Kiernan. 2 Jebb &; S. 231, 237 
(OffiCe-coPl' in the same cause and the same 
court, received); 1844. Pitcher 11. King. 1 C. &; 
K. 655 (action for a sheriff's false return, in 
the same court as the original suit; office
copy excludf!d). 

The limitation as to the same cause did 
not obtain in Chancery. 
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are supposed more capable to examine and more critical and e.xact in their examinations 
than any other person is or can be; and besides there is more credit to be given to their 
seal than to the testimony of any private person .... Exemplifications are twofold: 
under the broad seal, or under the seal of the court. • • • When a reeord is e."<emplified 
under the great seal, it must either be a record of the court of Chancery, or be sent for 
by a 'certiorari' into the Chancery (which is the center of all courts), and from thence the 
subjects receive 0. copy under the attestation of the great seal; for in the first distribution 
of the Courts, the Chancery held the broad seal, from whence the authority issued to all 
proceedings, and those proc'Cedings cannot be copied under the great seal unless they 
come into the court where that seal is lodgtd. • • • The second sort of copies under seal 
are the exemplifications under the seal of the court, and these are of higher credit than a 
sworn copy •••• Seals of publie credit are the seals of the King and of the public courts 
of justice, time out of mind. . • . But the seals of private courts or of private persons are 
not full evidence by themselves w~thout an oath concurring to their credibility .••• The 
second sort of copies are those that are not under seal, and these are of two sorts, sworn 
copies, and office copies. . • . A copy given out by the officer of the court that is not 
trusted to the purpose . . . is not evicence without proving it actually examined." 

1761, MANSFU:LD, L. C. J., in Derm v. Ftdford, 2 Burr. 1177, 1179 (admitting an exam
ined copy of a Chancery hill, and interpreting the stamp law): "How does it appear that 
it is necessary that a copy of 0. proceeding in Chancery, given in evidence, must be an 
office-copy? ••• An office-copy is, in the same court and in the same cause, equivalent 
to a record; but in another court or in another cause in the same court the copy must 
be proved." 

1767, BULLER, J., Trials at Nisi Plius, 229: "Here 0. difference is to be taken between 
a copy authenticated by 0. person trusted for that purpose, for there that copy is evidence 
without proof, and a copy given out by an officer of the court, who is not trusted for that 
purpose, which is not evidence without proving it actually examined. . .. Therefore it 
is not enough to give in evidence a copy of a judgment, though it be examined by the 
clerk of the treasury, because it is no part of the necessary office of clerk; for he is 
onlY)ltrusted to keep the records for all men's perusal, and not to make out copies of 
them." 

1801, Mr. T. Peake, Evide:K'C, 31: "Something similar to exemplifications under the 
seal of a court are what are denominated office-copies of its proceedings granted out and 
authenticated by un officer appointed by the law for that purpose. There are, however, 
but few instances in which an officer is so entrusted, and though, in cases where he is, 
the law on account of the confidence reposed in him receives his ('opy without further 
evidence, yet where that trust does not fOi"lll part of the duty of his office, his certificate 
is no more than that of any other private person, and gives the copy certified no credit 
whatsoever. Thus, though in eVillY instance where any copy of a proceeding is granted 
out by an officer of the court, as copies of proceedings in chancery, in the crown-office, etc., 
it is popularly called an office-copy, and th~ugh such copy is for the sake of convenience 
permitted to be read in any part of the same cause, it is not legally evidence before 
another court." 

1816, HOLROYD, J., in Appleton v. Braybrook, 2 Stark. 8, 6 M. & S. 37: "An exempli
fication is under the seal of the Court; which shows it to be the act of the Court, and it 
is equivalent when the act is done by an oHker who has a duty cast on him for the express 
purpose." 

In the United States, the more liberal principle, that a lawful custodian 
had implied authority to certify documents, was widely accepted (ante, 
§ 1677) for public documents in general; and a logical application of it 
would have sufficed to admit a clerk's certified copy of a domestic judicial 
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record. But this application seems to have been rarely made.s Probably 
some difficulty was felt about taking judicial notice of the clerk's office and 
presuming his signature genuine (ante, § 1679) for the purpose of authenticat
ing the copy; at any rate, the English rule, requiring the affixing of the court 
seal, seems to have been generally kept up, apart from statutory modification.G 

(2) Where the copy was of aforeign judicial record, the common-law theory 
and rule in England was no different from that for a domestic record. There 
must be an express order of court, and this was indicated by the judicial 
affixing of the court seal, making an exemplification. It is true that the 
question might be raised as to the possibllity of presuming or judicially 
noticing the genuineness of the foreign court's seal, and a doubt and un
certainty of practice did exist on this point. But the proper course, if this 
doubt was sanctioned, was to call a witness and prove the seal genuine, and 
such was the practice (post, § 21&4). The inability to notice the seal with
out proof did not alter the general theory and rule that the seal must be there 
as embodying an express judicial authority to the clerk to make the copy. 
This rule and the practice, then, were simple enough (though decidedly incon
venient). The practice probably would never have suffered confusion had 
not Mr. Peake, in the second edition of his treatise on Evidence, in 1804:, 
made the inappropriate suggestion that the copy should bear the broad or 
great seal of State: 

1804, Mr. T. Peake, Evidence, 2d ed., 72: "The proof of these proceedings [of a 
foreign ~ourt) has generally been by copies under the seal of the court where they were. 
There no objection to the seal of a court acting on the law of nations [i. e. a court 
of admiralty) being received as evidence of itself. But in my first edition [of 18011 I 
hazarded an opiuion that to pruve the seal of a mere munil'ipal court [i. e. not of admiralty], 
some evidence should be given of its authenticity; and a case [Henry v. Adey, infra] 
which has since been determined in the King's Bench [in 18031 has confirmed that opinion • 
. . . It may be observed that the public seal of one State is mattar of notoriety, and may 
be taken notice of by another, as part of the law of nations acknowledged by all; but 
when only the seal of II. foreign court is put to the copy, it should seem that some evidence 
should be given of that seal being what it purports to be, for the courts of England cannot 
judicially take notice of the laws of other countries." 

If it was here meant that the great seal should be substituted for the court 
seal, this might leave the copy unauthorized by court order, and still inad
missible; if it was meant that the great seal should be added to the court 
seal, merely to authenticate the latter, this would be theoretically correct, 
though practically a cumbering of formalities. 7 The suggestion of Mr. Peake 
seems not to have been in harmony with the English practice before his time; 
and it is perfectly clear that thereafter also an exemplification under the 

'MflS88chusetts furnishes an· instance; 
but here it was a matter of old tradition. 

S See the citations in note 12, infra. 
7 As in Spaulding 17. Vincent, 24 Vt.. SOl, 

cited infra. note 12; see the caBl'S cited post, 
t 2164. In a foreign State not having the 

peculiar English custom of keeping judicial 
records in the custody of thp. holder of the seal 
of Seate, or of sending them there to be copied, 
that seal could hardly of itself impgrt an au
thority to make a copy. 
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foreign court seal was treated as the orthodox form of copy, even though 
occasionally the seal of some obscure court was required to be specially evi
denced as genuine.8 

But Mr. Peake's suggestion, however fruitless in England, is for us note
worthy; for it seems to have had some influence in establishing for the 
United States a common-law rule differing widely from the English one. 
Three years after the first publication of )Ir. Peake's book, Cnief Justice 
Marshall enunciated the proposition that a copy of a foreign judicial record 
must properly bear the foreign g!"eat seal of State, not the court seal: U 

1804 (February), MARSHALL, C. J., in Church v. Hubbart, 2 Cr. 186, 238 (rejecting a 
copy of a Portuguese judgment of sequestration, "certified under the seal of his arms by 
D. Jono de Almeida de Mello de Castro, who states himself to be the secretary of State 
for foreign affairs"): "Foreign judgments are authenticated, [either) I, by an exemplifi
cation under the great seal, [or) 2, by a copy proved to be a true copy, [or), 3, by the 

• 1658. Olive v. Gwin, 2 Sid. 145, semble the seal of the court of Jamaica had become so 
(copy of a record exemplified by a Welsh Court worn that it was seldom used, but its absence 
of Sessions, received); 1713, Stennil v. Brown, was hcld futal); 1816, Appleton v. Lord Bray-
10 Mod. 108 (" A copy of a rulc [order) of brook, Bluck d. Lord Braybrook, 2 Stark. 
court, signed by the officer of the court, is no 6; (i M. & S. 34 (copies of a judgment ill 
evidence in any other court, unlcss the judge the supreme court of the Island of Jamaica, 
of the court set his hand to it himself"; ra- thc first by the chief clerk, with a certificate of 
quirin" an exemplification of a French decree the Island secretary to the clerk's office, and 
under the court seal); 1724. Anon., 9 Mod. 66 another of thc governor under the Island seal 
(exemplification of a decree in Holland, under to the secretary's office; the second by the 
the seal of the Stutes, received); 1803, Henry clerk of the court under private seal, with 
v. Adey, 3 East 221 (copy of a judgment in the similar certificates; both excluded; Ellen-
Island of Grenada, certified by the judge under borough, L. C. J., said that .. an exemplifica-
a seal; excluded, because the Court could not tion under the seal of the court is certainly 
judicially notice that the seal was that of the admissible," but he held that the court's lack 
Island, .. which WIIS necessary to be shown in of such a seal did not justify the use of this 
order to prove the judgment which it purported paper; Holroyd, J.: .. There is nothing 
to authenticate"); 1807, Buchanan v. Rucker, equivalent to the seal of the court, and conse· 
1 Camp. 63 (COpy of a judgment from the court Qucntly the evidence is inadmissible"; Bay
of common pleas in the Island of Tobago, nnder ley, J., pointed out that the Island seal would 
the chief justicc's hand and a seal; the copy prohably have sufficed, had it been appended 
authenticated by a witness aworn to the hand- directly to the COpy); 1824, Starkie, Evidence 
writing and to the seal as that of the Island; I, 190 (" If a foreign court hIlS an official seal, 
Ellenborough, L. C. J.); 1811, Flint v. Atkins, it ought to btl used for the purpose of authen-
3;Camp. 215 (eopy of a sentence of condemna- ticating its judgments"); 1850, Warener II. 
tion in a foreign court of admiralty; Ellen- Kingsmill, 7 U. C. Q. B. 409 (exemplification 
borough, L. C. J.: "If you would prove the of a New York judgment, under court Ileal, 
sentence, you must produce it under the seal received; Robinson, C. J.: "The mere exem
of the court in the usual way"); 1814, Alves plification. without any evidence of e:ramina
v. Bunbury, 4 Camp. 28 (copy of a judgment in tion, would of course be sufficient, if properly 
the K. B. and C. P. of the Island of St. Vincent, proved io be under the seal of the court; 
lIigned by the chief justice and certified under that is the Common proof given of foreign 
the governor's private seal; Ellcnborough. judgments" ; here the witness testified to 
L. C. J., snid "it ought either to be proved seeing the seal affixed). 
under the seal of the court, or distinct evidence The general question of presuming the 
should be given that the court had no seal genuineness of a foreign court seal is ex· 
and verified its judgments by the signatule amined post, § 2163; Bome of coses 
of the chief justice"; if it were a judgment in are there again considered from that point of 
a foreign State, he should "require the same view. 
evidence"); 1816, Cavan !I. Stewart, 1 Stark. g In the nrgtlment of the successful counsel, 
625 (if there is a seal of the court, the authenti- Pcake's Evidence was cited; moreover there 
cation must be under it, and not by mert.' cer- WIIS no English authority which clearly sup
tific.ate with signature and~private :JeIlI; here polfAld that argument i thie significant. 
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certificate of an officer authorized by law, which certificate must itself be properly' authen
ticated. These are the usual, and appear to be the most proper, if not the only, modes of 
verifying foreign judgments. . . • If it be true that the decrees of the colonies are trims
mitted to the seat of government and registered in the department of State, a certificate 
of that fact under the great seal, with a copy of the decree authenticated in the same 
manner, would be sufficient evidence of the verity of what was so certified, but the cer
tificate offered to the Court is ltIlder the private seal of the person giving it, which cannot 
be known to this Court, and of consequence can authenticate nothing. The paper, there
fore, purporting to be a sequestration of the Aurora and her ('.argo in Para ought not to 
have been laid before the jury." 

This rule of the great Chief Justice, repeated within the same ycar by 
the Court of New York,lo was widcl:v copied; and served as a model for many 
of our Courts. Its employment in practice has now been superseded in most 
jurisdictions by statutory provisions, which in many instances return to the 
English rule of requiring only the court seal and in some instances are satis
fied with even less; but the rule of Chief Justice Marshall may be regarded 
as distinctively the common· law rule in the United States. Yet it must be 
noted that the rule as laid down by him for this country was a perfectly logical 
one, free from Mr. Peake's error; for, by the theory maintained for this 
country by Chief Justice Marshall (ante, § 1677), the custodian of docu
ments had an implied authority of office to certify copies, and thus no express 
order of court (by court seal) was needed; the only necessity was to authen
ticate the custodian's authority, incumbency, and signature, and for this pur
pose the affixing of the great seal of State was the sole appropriate means.11 

The rule of the Chief Justice was therefore a logically correct one under 
the common-law doctrine of certified copies as maintained by him . 
. (3) The 8tatUte8 which have since dealt with this subject in almost every 

jurisdiction present a great variety of provisions. In general, for domestic 
records, they accept a clerk's certified copy under his seal; for foreign records, 
they proceed upon the theory that the custodian of the judicial records is 
the proper officer to certify copies, and that his certificate must be authenti
cated by another certificate (stating the authority, incumbency, and signatu:e
genuineness) given by some appropriute superior officer sufficiently high to 
allow the presumption that his seal is genuine. Other States of the United 
States are treated as foreign States; yet a distinction is usually introduced, 
as to modes of authentication, between those States and foreign nations. The 
great seal of State is in ge:teral not required, and the court seal (usually 
required) serves merely as a mode of authentication and not (by the English 
rule) as an order of court, The practical difference in the latter respect is 

10 1804 (August), Vandervoort~. Thompson. Swift, of Connecticut. written in 1810 (Evi-
2 Cm. 155, 163 (copy of a judgment of a ship's dence, 7), shows the two rules. the old and 
condemnation at Para; Thompson, J. : the new one, stated somewhat confusedly 118 
"This document cannot be considered an equally valid, and indicates the then novelty 

. exemplification of a judgment; thai should be of the Federal rule. 
under the great seal; Ihis is only under the Heal II As already explained ante. § 1679; the 
of arms of the Secretary of State"). rule and the authorities arc considered in 

The pa8811.ge on this subject by Chief Justice detnil ])081, § 2163. 
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that a certified copy by the lawful custodian, but lacking a court seal, could 
upon the American theory be sufficiently authenticated by calling witnesses 
to the signature, but by the English common-law rule would be incurably 
defective.12 The theory of these various modes of authentication has already 
been examined (ante, § 1679). 

12 In the follo"ing list arc included both stat
uta and judicial ndinq,. but only a few of the 
latter are given. the earlier on~s being for the 
most part now of no force and the others deal
ing chiefly with the verbal interpretation of 
local statutes: unless otherwise n'lted, the 
ruling concerns a domestic record, and where 
the tel'ms of a decision arc not given, it inter
prets a local statute. The statute list includes 
provisions as to copies of probated will8 and 
Idter, testamentary. but the judicial rulings on 
that subject arc placed ante, § 1658, under 
Records of Wills; compare also § 1238, for t:1O 
rule 88 to producing the original. The statute
list also includes provisions as to copies of 
documenll liled in a court and of depositions 
filed anywhere; but statutes dealing with 
ordinary registered deeds, wherever filed. are 
placed ante, § 1651. under Registers of Deeds; 
the statutes under Miscellaneous Public Docu
ments, ante, § 1680, should also be consulted. 
Provisions dealing with the rule about pro
ducinq the oM'ginal as a condition of using a 
certified copy have already been givcn alltc, 
n 1215-1217. Provisions concerning ju
dicial notice of officer, in gcneral will be found 
post, § 2578. and concerned the presumed genu
inenes8 of Beals in general, post, U 2163. 2164. 
Distin"uish the principics as to what consti
tutes a record (minute-book, judgment-roll, 
originsl writ, jUdtiee's docket. etc.), briefly 
noticed post, § 2450. 

Compare also the rule against merely certi
fying to thc e!fect or non-existcllce of the record 
(ante, § 1678). and the rule requiring thc copy 
t() include the whole of the record (ante. § 1664. 
and poat. U 2109. 2110). Note also that in a 
few jurisdictions (as in England and Delaware) 
judicial records may be provable without 
special statute under the general t61 ms of the 
public-docnment statute given ante, t 1680. 

ENGLAND: 1838. St. 1 &: 2 Vict. c. 94 (cited 
ante. § 1680); 1851, St. 14 &: 15 Vict. c. 09, § 7 
(judicial records of a foreign State or a British 
COIoDY are provable by copy purporting to bear 
the seal of the court, or if none. to be signed by 
any judge of the court with a recital that no 
seal exists: no proof being necessary of the 
genuineness of seal or signature or the truth 
of the recital or of official character); § 14 
(cited ante. § 1680) ; St. 1908.8 Edw. VII, c.67. 
§ 88 (Childrcn Act: clerk's certified copy of 
court order. admissible); St. 1914. 4 &: 5 Goo. 
V. c. 59. Bankruptcy. § 139 (certified copies of 
documents in bankruptcy proceedings. a1-
missible): Rules of Supreme Court, 18~. 
Order XXXVII. Rule 4 ("Office copies of all 
wlits. records. pleadings. and documents 

filed in thl' High Court of Justice shall be 
admissible in e\idence in 1!1I cau~~~ and 
matters and between all persons or parties. 
to the same extent as the original wryald be 
admissible"); 1918. Permanent Trustee Co. 
11. Fels. A. C. 879 (marriage in Warsaw. Poland. 
with a marriage settlement; to prove the 
aettlement was offered (1) a notary's copy of 
the original as prepared and kept by him in his 
records. this copy was obtained by the wife 
from the father-in-law to replace the one 
delivered to the wife by the notary. which 
she had lost; (2) a copy bearing the seal of the 
register of the Warsaw Circuit Court and also 
the certificate of the President of the Court 
with his seal, and the certificate of the chancery 
of the 'Varsaw Governor-General, the notary 
being dead and his records having bC€n by law 
deposited in the court; hcld (1) that the first 
copy could not be received at common law, 
the custodian not being authorized to furnish 
copies. nor could it be received under New 
SoIHh Wales, St. 1898. E\;dence. § 21. sub
stantially like Eng. St. 14 &: 15 Vict. c. 09; 
(2) that d.,) second copy was admissible unr7er 
that statute. being a "legal document uC
posited in a court," and duly authenticated 
pursuant to that statute). 

CANADA: Dominwn: St. 1893. c. 31. § 10 
Evidence Act. R. S. 1906, c. 145. § 23 (records 
of any court in the United Kingdom or of 
Canada. or any court or justice of the peace 
or coroner of a pro\ince of Canada. or any 
court in a Blitish colony or possession or in 
the United Statcs Of a State thereof or any 
other foreign country. arc provable by exem
plification or certified copy under seal of the 
court or of the justice or coroner. without 
"roof of seal or signature "or other proof 
whatever"; and if the Court" has no seal or 80 

certifies," then under signature of a judge 
~ithout proof thereof "or other proof what
soever"); § 28. us amended by St. 1921. Co 18 
(reasonable notice. not less than seven days. 
required for using such copies); c. 146. Crim. 
C. § 794 (certified or sworn copy of cOII\;ctio'l 
or dismissal by magistrate. admissible) ; 
UllO. Musgrave 11. Anglin. 43 Can. Sup. 484 
(certified copy by a Quebec notary. of a will 
in bis custody held admissible under N. Sc. 
Rev. St. l!)oo. c. 163. § 22. and not under § 27; 
the wili had not been probated: affil'llling 
N. Sc. decision; the opinions arc interesting. 
but sbow how the modern judge has lost under
standing of the general principles of the law of 
evidence. and yields in~ellectul1l slavery to the 
statutes on the subject). 

Alberta: St. 1910. 2d Scss •• c. 3, § 35 (like 

601 



§ 1681 EXCEPTIONS TO THE HEARSAY RULE [CHAP. LIV 

Onto Rey. St. C. 76. § 32); ib. § 43 (like P. E. I. 
St. 1880, C. 9, §§ 55, 56); in. § 44 (probate of a 
will or a copy under seal of the District or 
Supreme Court, to be evidence); ib. § 45 
(like B. C. Rev. St. C. 78, § 42, but substituting 
.. unless the Court otherwise orders" fOl' the 
proviso); ib. § 46 (like ib. § 43); Rules of 
Court 1914, No. 390 (custodians' certified copy 
of any pleading, etc., filed in the court, ad
missible). 

Brii~h Columbia: Rev. St. 1911, C. 78, § 30 
(like Dom. E,.jd. Act, § 23); § 20 (depositions 
provable by certified copy of thc officer taking, 
without proof of his signature); c. 192, § 29 
(judicial declaration quieting title, provable 
by registrar's certified copy" without account
ing for the non-production of the original") ; 
c. 78, § 40 (will of real estate is provable by the 
probate or letters, or a eopy thereof, under seal 
of the court, on at. least ten days' notice to the 
opponent; the same to suffice unless the oppo
nent ?ithin four days after receipt gives notice 
of intention to dispute the will's validity); 
§ 42 (for wills of persons dying in British 
possessions 'Jut of British Columbia, but affect
ing real estate within it, the probate or a judge's 
or clerk's certificate of the execution and of the 
filing of the original in a court of such PQ99C9-

s:ons, suffices, on ... imilar notice; but the 
probate or certificate .. shall not be used" 
if the Court doubts as to the sufficiency of 
cxecution); § 43 (the certificate need not he 
proved as to the officer's appointment, au
thority, or signature). 

Ma7litoba: Rev. St. 1913, e. 65, § 13 (sub
stantially like Dom. Evid. Act. § 25); § 22 
(like ib. § 2S); c. 150, § 25 (office-copy of a 
judgment of p:,-tition, admissible); e. 47, 
§ 77 (oaicial aUIuinistrator's bond, provable 
by the provincial Secretary's certified copy un
der the Great Seal of Manitoba, without proof 
of seal or signaturt'): e. 65, § 23 (on ten days' 
notice, the probate or letters C. t. a. under Beal 
of the Surrogate Court may be admitted, 
and shall be sufficient evidence .. or. such will 
lof real "state] and of its validity and con
tents," even though not granted in solemn 
form, unless ?ithin four days after receipt of 
notice the opponent gives notice of intention 
to dispute its validity): § 25 (the will of a 
person dying in British possessions without 
Manitoha and leaving real estate within it is 
provahle, "ithout the original, on one month's 
notice, by the probate, or a certificate of the 
judge, registrar, or clerk, that the original is 
thero filed and purportll to be executed before 
two witne5SCs: tills to be '" prima facie' evi
dence of the will and the contents thereof and 
of the sarno having becn executed 80 as to 
pass real estate"; but the probate or certifi
cate shall not bfj used if the judge .. finds 
reason to doubt" the sufficiency of exccution 
and so ordcrs); § 26 (for the above ccrtificate 
no proof of the official's appointment, author
ity, or signature is nllCded); c. 46, Rule 494 
(certified eopies of pleadillgs, etc., .. filed in 

any office of the court," admissible without 
proof of the signature or official character of 
the officer); 1916, Re Goodman, 28 D. L. R. 
197, 29 id. 725, Man. (extradition: certified 
copy of indictment under seal of clerk of U. S. 
District Court in Ma.9SUchusetts: admissible 
under Can. E,.jd. Act, § 23). 

New BnU'/.81oick: Consol. St. 1903, C. 127, 
§ 5S (all judicial proceedings of "any court" 
in the United Kingdom Of any foreign State 
or Canadian province or British colony, and 
all "legal documents filed or deposited in any 
I!Uch court," are provable by copy under seal 
of COllrt, or if there is no seal, under signature 
of a 'judge, with a statement of the lack of a 
seal; and no proof of the seal or signature or 
the truth 'of the statement is necessary); 
e. 151, § 31 (the probate or administration 
letters of a will deposited in a court out of the 
province, but affecting lands within it, when 
purporting to be under the hand of the cus
todian and the seal of the court, or an exem
plification similarlY authenticated, when 
proved before a pe1"iOn authorized to take 
acknowledgments and authenticated like 
deeds, shall be evidence "of the said original 
will heing deposited" as above, and may he 
registered with like effect as the original); 
§ 32 (will affecting land in the province but 
probated in British dominions out of the 
province: a copy by any court officer and 
under court seal, with a certificate of a judge of 
the court, shal! be evidence of the original 
having been "proved and registered" there, 
and may be registered here like an original, and 
a certified copy will be evidence); c. 127, § 65 
(registrar's certified copy of a registered ~ill 
is evidence of its contents and execution, on 
six days' notice with a COpy of the copy); 
1890, Doe II. Savoy, 30 N. Br. 227, 232 (ad
missibility of a certified copy of an unprobated 
will from the registry of deeds, considered; 
Consolo St. 1877, c. 77, §§ 14, 15, and St. 
1892, C. 11, § 2, construed); 1895, Murray II. 

Duff, 33 N. Br. 351, 362 (St. 1892, applied). 
Newfoundland: Conso!. 8t.1916, c. 91, § 16 

(all " judicial proceedings of any court of 
just,ice in Great Britain or Ireland or in any 
foreign State or in any British colony" and 
all "legal documents filed or deposited in :my 
such coart" arc provable as in N. Br. Conso!. 
St. C. 127, § 58; nor need thp. judicial character 
of the signer be proved); C. 83, Rules of 
Court, Ord, 33, Rule 3 (documcnts filed in the 
Supreme Court are provable by office-copies). 

Nora Scolia: Rev. St. 1900, c. 163, § 15 
(certified COpy, under seal of court or the proper 
officer's hand, of any document "filed in any 
court in this Province" is admissible: cer
tified copy of any order or entry of judgment 
suffices, without producing the record or other 
proceeding); § 16 (like Dom. Evid. Act, § 23) ; 
§ 21 (the probate or the registrar's certified 
cony of a will, or an examined copy of the • 
original will, "when such will has been re-
corded," is admissible: but the Court may 
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order production of the original, or direct such proved); U 55, 56 (certified copies of dep-
other proof of it "as under the circumstances ositions, without proof of the officer's signa-
appears necessary or reasonable for testing ture, aclmiSllible); St. 1915, c. 11, §§ I, 2 
the .authenticity of the alleged will and ita (proof of wills executed in Quebec before a 
unaltered condition, and the correctness of notary). 
the prepared copy"; this section to apply to Saakatchewan: Rev. St. 1920, c. 44, § 25 
wills proved "elsewhere than in this Province," Evidence Act (will is provable by the probate 
provided the original has been deposited and of a certified COpy by the clerk of court; but 
probate granted in a court having ,iurisdic- the Court .. may order the original will to be 
tion); § 22 (for such copies, ten days' notice produced in evidence or may direct such other 
and a schedule of documents must be given, proof" as is needed to authenticate it, etc.: 
unless tho Court dispenses): Rules of Court this to apply also to wills probated out of the 
19oo, Ord. 35, R. 3 (" certified copies of all province, if the original will was deposited 
writs, records, pleadings, and documents filed and the court had jurisdiction): § 20 (like 
in the Supreme Court" are admissible like the Dom. Evid. Act, § 23, but including the 
originals); 1909, Angle D. Musgrave, 44 N. Sc. superior courts of Scotland and the railway 
38 (Quebec notary's certified copy of a will on commissioners of Canada); § 19 (document 
record in his office, admitted without further filed in any court, proTable by the clerk's 
proof, under Rev. St. c. 163, § 27, though the certified COpy): 1909, In re Cheshire, 2 Sask. 
will had not been probated in Nova Scotia; 218 (exemplification of letters probate in 
Townshend, C. J., diss.). England under the seal of the High Court 

Northwut Territcriu: 1903, Beebe v. of England, sufficient). 
Tanner, 6 N. W. Terr. 13 (COpy of judgment of Yukon: Consolo Ord. 1914, c. 30, § 15 
circuit court in South Dakota, under seal of (par. (1): "a copy of any document, wliting, 
the clerk, admitted under Dom. Evid. Act, or proceeding, filed in any court in this Terri-
1903, § 10); 19M, Stevens v. Olson, 6 N. W. tory, shall be received as evidence to the same 
Terr. 106 (COpy of judgment of district court extent as the original, if it is certified under the 
in Minnesota, 8emble, held admissible upon seal of the court, or by the proper officer under 
notice to the opponent, under Dom. Evid. his hand": par. (2): .. a copy of any order for 
Act, 1903, §§ 10, 19). judgment, or of the entry of the judgment in 

Ontario: Rev. St. 1914, c.76, § 32 (exempli- the docket of judgments, ('ertificd under the 
fication under seal of court is admissible for hand of the propcr officer, suffices to prove the 
Bny judicial proceeding in the Supreme Court judgment without producing other part of the 
of Judicature in England or Ireland or the record"); ib. § 16 (like Dom. Evid. Act, § 23, 
Superior Courts in Scotland or any court of inserting "or territory" of Canada); ib. §§ 22, 
record in Canada or any British possession or 23 (like N. Sc. Rev. St. WOO, c. 163, §§ 21. 
"of the United States or of any Stato of the 22, substituting as certifier the clerk of the 
United States of Amcrica," "without any Territorial court, and thc word "probatt-d" 
proof of the authenticity of sueh seal or other for "recorded," and requiring only five days' 
proof whatever," in the same manner as a notice): c. 48, Rule 275 (like N. Sc. Ord. 35, 
proceeding of the Supreme Court of Ontario R. 3, applying to any court). 
may be proved by exemplification in that UNITED STATES: FEDERAL, Constitution 
court): 5 42 (will me.y be proved by probate 1789, Art. IV, § 1 (" Full faith and credit shall 
or letters of administration c. t. a., or a copy, be given in each State to the public acts, 
under seal of the Surrogate Court, etc.): § 43 records, and judicial proceedings of every other 
(for wills or real estate probated and filed in State. And the Congrcss may by general 
any courG of the British possessions out of laws 'prescribe the manner in which Bueh acts, 
Ontario, of a person there dying, one month's records, Bnd proceedings shall be proved, and 
notice is to be given, and the probate or a ccr- the effect thereof"): Rev. St. 1878, § 905, 
tificate or prescribed tenor may be used; but Code 1919, § 1409 (St. 1790, May 26: "The 
the Court may refuse to admit the probate or rccords and judicial proceedings of the courts 
certificate); 1889, Barber v. McKay, 17 Onto of any State or Territory, or of any such coun-
662 (certified probate copy fIom the registry try [subject to the jurisdiction of the U. S·l. 
office, excluded, no notice having been given). shall be proved or admitted in any other court 

Prince Edward Island: St. 1889, C. 9, § 21 within the United States, by the attestation of 
(\i,ke New!. Consol. St. 1916, c. 91, § 16, the clerk, and the seal of the court annexed, if 
including the Dominion and provinces of there be a seal, together with a certificate of the 
Canada); § 23 (execution and contents of a judge, chief justice, or presiding magistrate, 
willllI'C provable by exemplification under seal that the said attestation is in due form"; for 
of ~ourt where recorded, OT of the judge or J1J\ings under this statute, see POBt, § 1681a: 
registrar thereof, or of "the custodian of such compare Rev. St. § 906, Code § 1410, in 
will," whether in this province or elsewhere note I, § 1680, ante); § 1276 (U. S. mlll"8hal's 
in British dominions or in any foreign country: bond, provable by certified copy by clerk of 
also its ~probate under seal of "any court of the district court under seal of the court): 
competent jurisdiction": the seal, signature, § 1289 (similar, for bonds of clerks of district 
Bnd authority of the officer need not be courts); § 6323 (U, S. marshal's bond in 
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consular courts. provable by certified copy by 
the secretary of the treasury or the minister; 
unleSll the judge. on sworn denial of execution 
or for other good cause. requires production or 
original); § 8804 (bankruptcy proceedings: 
various documents provabl£l by certified 
copy); 1804. Church r. Hubbart. 2 Cr. 237 
(quoted supra in the text); 1809, Yeaton 11. 

FI',)'. 5 Cr. 335. 343 (proceedings in the vice
admiralty court of Jamaica, under certain 
seals. received); 1826. Catlett ». Ins. Co .• 1 
Paine C. C. 594, 613 (consular certificate of an 
officer attesting'a foreign jUdgment, excluded) ; 
1899. Wagner fl. County Com'rs, 34 C. C. A. 
147,91 Fed. 969 (Maryland secretary of State 
or court clerk. not authorized to certify to the 
genuinenes.~ of a justice's signature to a judg
ment) ; 1909, Pineland Club ». Robert, 4th 
C. C. A .• 170 Fed. 3·!1 (an exemplification of a 
"'ill under S. C. Civ. Code 1892, § 2494, must 
be under seal of the Court and hand of the 
judge); 1917. Werlick's Will, U. S. Court for 
China, 1 Extra-terr. Cas. 668 (certificate of 
probate of will in " His Majesty's High Court 
of Justice," with purporting registrar's signa
ture and seal of court, admitted, under U. S. 
St. 1900, June 6, § 1040, being Alaska Compo 
L. 1913, § 1872, quoted ante, § 1680); 1922, 
Collins t7. Loisel, 257 U. S. • 42 Sup. 469 
(extradition for cheating; a warrant of arrest, 
etc., from Bombay, India, certified by the 
U. S. consul-general at Calcutta, admitted). 

A"ABAMA: Code 1007, § 6180 (will duly 
probated and recorded, receivable "without 
further proof thereof," or a certified copy); 
§ 6191 (admitting a certified copy of a will 
probated in another State, by the clerk of 
court, with certificate of a judge, or by the 
judge only, if no separate clerk; out of the 
U. S., by the clerk of court, with certificate of 
a judge, or by the judge only, if no separate 
clerk, with attestation of a judge of a court of 
record, mayor, or U. S. consular, etc., officer) ; 
§ 4658 (justice's jUdgment, provable by certi
fied statement by him or by his successor in 
possession of docket); § 2546 (letters testa
mentary and of administration, provable by 
certified COpy); § 3996 (certified copies of 
letters testamentary, etc., to be admissible) ; 
§ 3998 (certified transcript of records of justice 
of the peace, admissible, but without the 
county only when attested by the county 
probate judge); 1831, Torbet v. Wi\8I)n, 1 Stew. 
& P. 200, 204 (certified copy by a clerk 
under prh'ute seal. there being no official 
court seal, sufficient); 1874, Powell tl. Young, 
51 Ala. 518, 520; 1880, Holly v. Bass, 68 
Ala. 206, 208 (affidavit-certificate of a judge 
of a Florida court, not properly authenticated) ; 
1882, Burns v. Campbell, 71 Ala. 271, 294 
(justice's re~ord, not provable by certified copy, 
but by sworn copy); 1887, Stevenson II. 

Moody. 85 Ala. 33, 4 So. 595 (affidavit of 
exemption, and a record of it in probate court. 
provable by the certified copy without more; 
explaining the contrary intimation in 8. c., 

83 AIn. 4, 418. 3 So. 695); 1910, Pearce v. 
Fisher, 170 Ala. 456, 54 So. 164 (bankruPt 
cour.t record, eertified by clerk of court under 
seal of court, admitted). 

ALASKA: Compo L. 1913. § 577 (\ike Or. 
Laws 1920, § 10109); § 1872 (judicial records; 
quoted ante, § 1680). 

AmzoNA: Rev. St. 1913, § 1739 (records 
of all .. courts of this State," provable by 
certified copy under seal of "the lawful pos
scssor of suchrccords"); §1223 (probated'lill, 
provable by certified copy); § 1744 (in a 
suit on any instrument in writing filed in 
a suit in another court of the State, a certi
fied copy by the clerk of court under seal is 
admissible; but the clerk of court shall be 
Bubpccnaed to bring it, if the opponent denies 
execution in a plea and affidavit); § 1745 
(certified copy under official seal, by State or 
county officers. of all notes, bonds, etc., "or 
other doeuments, properly on file with such 
officers," admissible); § 1666 (claim of 
title by a third person to personalty levied 
upon; copy of the writ of levy, admissible 
in trial in another county); § 1733 (records of 
a court of "any other State or of the U. S. or 
of any foreign country," provable by .. attes
tation of the clerk" or other custodian under 
court seal); § 1738 (State Iibrarian'a certified 
copy of judicial decision in .. any or the law 
or equity reports in the State library," ad
missible) ; § 1754 (judgment of justice of 
peace in any State, provable by Cl;emplifica
tion by the justice or his successor, and certifi
cate of magistracy by clerk of court of record 
in the county IInder eourt seal). 

ARKANSAS: Dig. 1919, § 4118 (justice's 
certified copy of proceedings before him, 
admissible); § 4119 (clerk or the circuit 
court's certified copy of justice's records de
livered to him by law, admissible); § 4246 
(certified eopy of a deposition in perpetuam, 
admissible on a trial elsewhere than in the 
circuit court of the county where filed); 
I 10537 (probated will, provable by exempli
fication of record by the clerk having cust.ody) ; 
1904, Ramsey V. Flowers, 72 Ark. 316, 80 S. W. 
147 (certified transcript of proceedings before 
a commissioner for U. S. Courts, admitted). 

CAI.IFORNL\ : C. C. P. 1872, § 1905 (" A 
judicial record of this State or of the United 
States, may be proved by the production of 
the original, or by a copy thercof, certified by 
the clerk or other person having the legal 
custody thereor. That of a sister State may 
be approved by the attestation of the clerk 
and the seal of the court annexed, if there be a 
clerk and seal, together with a certificate of the 
chief judge or presiding magistrate that the 
attestation i~ in due form "); § 1906 (" A 
judicial record of a foreign country may be 
proved by the attestation of the elerk, with 
the seal of the court annexed, if there be a 
clerk and 11 seal, or of the legal keeper of the 
record, with the seal of his office annexed, if 
there be 11 seal, together with a certificate of 
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the chief judge or presiding magistrate that Nebraska judgment lacking both attest-ation 
the peraon making the attestation is the clerk and certificate, excluded). 
of the court or the legal keeper of the record, COLUMBIA (D~I.): Code 1919, i 1070 
and in either case, that the signature of such (quoted ante, § 1680); § 1071 (certified copy 
person is genuine, and that the attestation is in of a will and decrec of probate under court seal, 
due form. The signature of the chief judge admissible to prove execution); 1906, Scott f. 
or presiding magistrate mUst be authenticated Herrell, 27 D. C. App. 395. 398 (certified copy 
by the certificate of the minister or ambassador, of a will, admitted und~r Code 1901. § 1071). 
or a consul, vice-consul, or consular agent ofthe CONNEC'rlC(I't: Gen. St. 1918. §4S40 (judge 
United States in such foreign country") ; or clerk's certified copies, with or without 
§ 1907 (judicial record of a foreign country; court seal, of probate r('cords, admissible); 
quoted post, § 2158); § 1921 (justice's record '4857 (same for a lost bond filed in probate 
in a sister State, provable by the justic(>'s court); § 5431 (ex-justice's certified copies of 
certified transcript); , 1922 (such transcript his records, admissible); § 2772 (superior 
may be authenticated by a certificate of the court clerk's certificate as to the fact of a 
elerk or prothonotary of the county of justice's liquor license, admissible); i 5433 (town
residence under seal of the county or of the clerk's attested copy, under town flCal, of 
common pleas or county court); '1323 recorded justice's judgment, admissible) ; 
("duly authenticated" copy of foreign pro- 1795, 5pegail I). Perkins, 2 Root 274 (certificate 
bated will, receivable for probate); § 1923 of a clerk of court in another country, ex-
(see the quotation ante, , 1680). eluded); 1857, Dibble t). Morris, 26 Conn. 

COLORADO: Compo L. 1921, C, C":. P. § 393 416, 424 (clerk of probate alone, and not the 
(" A judicial record of this State or of the United judge, is authorited to certify eo.pies of rec-
States may be proved by the production of orda). 
the original, or 8 copy thereof, certified hy the DEI.A.WAlU!i: Rev. St, 1915, n 3246-48 
clerk or other person having the legal custodY (provisions for proof by copy of a foreign pro-
thereof under the seal of the court to be a true bated will) ; §4229 (" any record or paper belong-
COpy of such record "); § 394 (from any other ing to a pUblic office or legally in the custody of a 
U. S. State or Territory, "by the attestation public officer," provable by the custodian's 
of the clerk aud the seal of the court annexed, certified copy under seal); , 1369 (coroner's 
if there be a seal, together with a certificate of certified copy of inqucst record, admissible); 
the judge, or presiding magistrate, as the case '3887 (chancery bouds, recorded, provable 
may be, that the said attestation is in due by certified copy); U 3093, 3096 (certified 
form tt); § 395 (from a foreign country, .. certi- copy of record of guardians' accounts, etc., in 
fied by the clerk, with the seal of the court orphans' court, admissible); I 3299 (record of 
annexed if there be a clerk and seal, or by the partition in orphans' court, provable by certi-
legal keeper ()~ the record," "ith official seal, fi!'d copy under court 8cal); '3987 (justice's 
if any; and with a certificate by a judge of certified transcript of proceedings, admissible) ; 
the court attesting the clerk's certificate; and ~ 3334 (record of will probated before eount~' 
also a certificate of the U. S. minister or am- register of v.ills. provuble by office copy); 
bassador or consul as to the court's jurisdiction ~ 3409 (county re~ter of will's certified copy of 
and official signatures); § 405 (certified copy recorded executor's accounts, etc., admissible) ; 
of deposition • in perpetuam.' admissible): St. 1921. C. 224 (foreign wills; amencing Rev. 
Gen. St. § 8834 (all papers duly filed or de- C. C. 93, § 3246, par. 8); 1918, Burris t>. 
posited with a county judge and ull record- Taylor, 7 Boyce Del. 87, 102 Atl. 984 (jus
books there kept, provable by certified copy tice's certified transcript of document without 
under official seal): § 6539 (justice's proceed- signature, not admissible under Code 1915. 
ings, etc., provuble by the justice's certified § 3987). 
copy under seal: if offered in another County. FLORIDA: Rev. G. S. 1919, § 2718 (judicial 
then also attested by the county clerk's certifi- records of this State. or the U. S., or a State or 
cate); § 5213 (exemplified copy of a record Territory thereof, provable by COpy attested 
of a probated will, udtr.issible); § 5235 (judg- by the officer having charge, under court seal; 
Illent of insanity by a foreign court, provable a recital by the attester that he has such charge, 
by certified copy by the ~r,urt or a judf:(e under to be 'prima facie' evidence); § 2719 (v.ills 
court seal, attested by the U. S. minister, um- Bnd administration-letters recorded ill a public 
bassador, consul, or vice-consul); § 5390 office of this State, provable by the keeper's 
(copies of probate" records und entries or of certified copy: probated wills in a U. S. State 
any papers or exhibits on file ill such court," or Territory or foreign State, provable if 
certified by the clerk or judge under seal of certified according to ihe Inw of the place of 
the court. are admissible); § 5375 ("authcn- probate granted); § 2763 (certified copy of a re-
ticated copies" of probate inventories, etc., corded deposition' in perpetuam.' admissible) ; 
ure adolissible); 1889, Thalheimer v. Crow, 13 § 2722 (certified copies of "nil final judgment;! 
Colo. 397, 405, 22 Pac. 779 (clerk of U. S. Bnd decrees . . . ill the circuit courts of this 
circuit court's certified copy of taX-hill ad- State," admissible); § 3363 (justice's docket, 
mit ted) ; 1909, Henry Investment ('0. v. provable by cl'rtified COllY); §§ 4500, 4520 
Samonian, 45 Colo. 2GO, 100 Pal'. 425 (copy of (circuit court clerk's certificd copy of rec()rded 
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charter of corporation not for profit, admissi- tion, and return, "when subscribed by said 
ble); 1906, Mansficld v. Johnson, 51 Pia. 239, judge or magistrate," shall be admissible); 
40 So. 196 (execution returned and on file, § 2319 (record of Ii case in office of clerk of a 
proved by the clerk's certified COpy); 1906, Supreme Court may be proved by clerk's 
Thomas v. Williamson, 51 Fla. 332, 40 So. 831 certified copy). 
(statutory rule for certified copies of probated IDAHO: Compo St. 1919, § 7949 (like Cal. 
wills, construed).'· C. C. P. § 1905, substituting "another State 

GEORGIA.: Rev. C. 1910, § 5798 (record in or Territory" in the second sentence); § 7950 
a public office, provable by certified copy); (like Cal. C. C. P. § 1906); §§ 7955-56 (like 
§ 5800 (same for letters testamentary, of Cal. C. C. P. §§ 1921, 1922, substituting 
administration, and of guardianship); § 5801 "another State or Territory" and adding in 
(justice's records, provable by certified tran- § 7956 "or court of general jurisdiction ") ; 
script, authenticated when 'out of the county § 7957 (like Cal. C. C. P. § 1923); § 7970 
by the county ordinary); § 3864 (probatcd (writing itself must be produced, except "when 
will. provable by certified copy); §§ 38G5. the original is a record o~ other document in 
3875-6. 3877 (foreign probated wiU, provable the hands of a public officer"); § 7133 (justice's 
according to the Federal statute); § 5753 docket, provable by certified copy of clerk or 
(judicial records and probated wills, provable justice or his successor) ; §9388 (certified copy 
by copy); § 5824 (judicial records of a State, of the ~ntence of a convict, delivered by the 
etc., of the U. S., provable by the clerk's officel' to the warden, to be "evidence of the 
att8i!tcd copy under court seal. certified by fact therein contained "). 
the judge. chief justice. or presiding magis- ILLINOIS: Rev. St. 1874, C. 3, § 56 (authen-
trate); § 5819 (a .. foreign judgment" must "e dcated copy of an inventory or bill of ap-
authenticated by eopy under great seal of praisement of a deccdent's estate. admissihle) ; 
State); §§ 3196. 3197 (certified copy of sundry c. 30, § 33 (certified copies of deed-registry's 
papers of limited partnership organization. record of probated ",ills and exemplified 
filed in office of clerk of superior court, admis- foreign wills, admissible); c. 38. § 474, St. 
sible); § 5825 (justice of the peace's record~ in 1883, June 23 ("duly authenticated copy (If 
any U. S. State. provable by his certificate, the record of a former conviction," admissible 
attested by the certificate under court seal in pro\ing a prior conviction of habitual 
of nn)' court of record in the county); § 5826 criminale); c. 51, § 13 ("The papers. entries, 
(similar, for records of any justice: formerly in and records of courts may be proved by a 
office. certified by his successor); 1879, Buck copy thereof certified under the hand of the 
I). Grimes. 62 Ga. 605; 1899. Bell V. Bowdoin. clerk of the court ba ving the custody thereof. 
109 Ga. 209, 34 S. E. 339 (certified copies of and the seal of the court. or by the judge of the 
copies of lost justice's papers established under court if there t.., no clerk "); § 17 (justice's 
C. §§ 5213, 5214. Ildmissible without proving proceedings proyable by certified copy by tho 
loss of original); 1900. Sloan I). Wolfsfeld. 110 justice under private seal or his successor 
Ga. 70. 35 S. E. 344 (copy of a record in an- having custody. and. if offcred out of the 
other U. S. State must bear the great seal) ; county of justice's residence, attested by the 
1905, Conrad v. Kennedy, 123 Ga. 242, 51 S. E. county clerk'Oj certificate); § 46 (certified copy 
299t(under Code § 5237, a certified copy of a of a recorded deposition 'in perpetuam,' ad-
willJprobate in anothl'r State must be attested missible); c. 14~. § 9 ("authenticated copies," 
as in due form by the judge, etc.); 190G. with a certificate of probate by "the proper 
Patterson II. Drake, 126 Ga. 478. 55 S. E. 175 officer or officers." of a will of land in this 
(Code 1895, § 5214. supra, applied); 1907. State proyed according to the laws of "any of 
Sellers v. Page,127 Ga. 633. S. E.1011 (transcript the U. S .• or the Territories thereof. or of any 
of a court of ordinary; Codc § 4250 applied). country out of the limits of the U. S .... may 

HAWAII: Rev. L. 1915, § 2593 ("all judg- be recorded and be "as good and available in 
mpnts. orders, and other judicial proceedings law" as willa executed here); § 10 ("all 
of ~my court of justice in any part of this original wills, or copies thereof. duly certified 
Territory or in any foreign State, and all according to law, or exemplifications from the 
affidavits. pleadings. and other legal docu- records in pursuance of the law of Congress ill 
ments, wills, and codicils filed or deposited relation to records in foreign States," may he 
in any such court," are provable by examined recorded and be good and available in law); 
or certified COpy); § 2602 (probate of a will, § 11 (certified copies of a record of wills in 
or letters of administration c. t. a. "shall bo the county court by the clerk under court sea.l. 
'prima facie' evidence of the original will or admissible); 1872. Brackett I). People. 6i Ill. 
codicil"); § 2600 (record of a court of record 170 (certified copy of a record of naturalization 
or a judge thereof at chambers is provable by in Missouri, by the clerk under court seal. 
transcript "authenticated by the attestation excluded); 1895, Garden City S. Co. II. Miller, 
of the clerk of such court with the seal of such 157 Ill. 225, 41 N. E. 753 (Rev. St. c. 51. § 13. 
court annexed," or of the judge at chambers making judicial records provable by the clerk's 
with the court seal); § 2601 (docket of any certified copy under court seal. includes records 
circuit judge at chambers or any district out of the State. beeause such a copy was al-
magistrate; trllnscript of the judgment. execu- ready admissible at common law for records 
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within the State; the act of 1872, Rev. St. so attestini is the clerk or officer legally in-
c. 51, § 13 simply repeats that rule for domestic trusted with the custody of such rccords, and 
records, and extends it to foreign records); that the signature to his attestation is gcnuine. 
1902, People v. Miller, 195 Ill. 621, 63 N. E. 3. By the official certificate of the officer 
504 (approving the preceCling case); 1917 who has the custody of the pdncipal seal of 
Teter v. Spooner, 279 III. 39, 116 N. E. 673 the government under whose authority the 
(bill in chancery to Bet aside a will; transcript court is held, attested by said seal, stating 
of attesting witnesses' testimony in the probate that such court is duly constituted, specifying 
court, certified by the probate judge, but not the general nature of its jurisdiction, and veri-
by the clerk of the" probate court, held admis- fying the seal of the court "); 1855, Lattourett 
sible); 1918, Barnett v. Barnett, 284 Ill. 580, v. Cook, 1 Ia. 15; 1860, Guesdorf v. Gleason, 
120 N. E. 532 (will executed in Illinois but 10 Is. 495; 1871, Railroad Bank v. Evans, 32 
probated in Colorado to lands in Illinois; Ia. 202, 205; 1872, Darrah v. Watson, 36 
whether a certified copy of the will and pro- Ia. 117, 118; 1897, Rowe v. Barnes, 101 Ia. 
bate, recorded in the Illinois county, is suffi- 302, 70 N. W. 197 (excluding a certificate of a 
cient evidence of title, under Rev. St. c. 30, foreign record in the name of the judge instead 
§ 33, and c. 148, § 9). of the clerk); 1904, Tomal1 v. Woods, 125 Ia. 

INDIANA: Burns' Ann. St. 1914, § 470 367, 101 N. W. 135 (Code § 4646 applied to a 
(judicial records of a State, etc., of the U. S., California justice's record). 
provable "by the attestation of the clerk and KANSAS: Gen. St. 1915, § 7273 (record 
the seal of the court annexed, if there be a lawfully kept in "any public office," or a paper 
seal, together with a certificate of the judge, lawfully filed or recorded there, provable by 
chief justice, or j)residing magistrate, that the the legal custodian's certified copy under 
said attestation is in due form "); § 474 official seal); § 7279 (ex-justice's records, 
(records of a justice of the peace in the U. S., provable by certified copy of the justice in 
provable by certified copy under seal of the possession); § 7272 (foreign country's judicial 
justice or his successor or the justice having records, provable by the legal custodian's 
legal custody, with the certificate of the clerk .. official attestation," with a ccrtificate of one 
of a court of record of the counLy or district); of the judges or magistrates of such court as 
§ 475 (records of I) local ju~tice, provable by to due attestation, and the "official certificate" 
ccrtified copy under seal by him or by the of the custodian of the .. principal seal of the 
justice having legal cu~tody); § 49-1 (records government," under that seal, "stating that 
of a U. S. State or Territorial court, provable such court is duly constituted, specifying the 
by the clerk's attestation under court seal, general nature of its jurisdiction, and verifying 
with the seal of the chief justice or other judge the seal of the court "); § 11772 (recorded 
or presiding magistrate certifying due attcsta- probated will, provable by the probate judge's 
tion); § 461 (recorded depositions' in perpet- certified COpy under court seal); § 11779 (will 
uam memoriam,' provable by certified COpy); probated in a State or Territory of U. S., 
§ 2758 (letters testamentary and of adminis- recorded in a local probate court, provable like 
tration, provable by certified transcript); a local will); § 11782 (same for a foreign pro-
§ 2816 (same for foreign representative's batcd will, after local hearing and re-probate); 
appointment); § 1039 (decree of court chang- § 7260 (depositions to be authenticated by 
ing a name, provable by the clerk's certified officer's certifcate and signature, under seal 
copy under court seal); § 1986 (indictment of court or office, if he has [any; except that 
"lost, mislaid, stolen, or destroyed," provable if the officer is out of the State and has no seal, 
by court clerk's certified copy of the record) ; there must be an attestation by the keeper of 
§ 3147 (probated will, provable by the court the great seal or by the clerk of a court having 
clerk's certified copy under official seal); a seal, unless either parol proof is made or the 
1857, Draggoo v. Graham, 9 Ind. 212 (foreign deposition was taken by commission); § 7278 
judgment of justice of the peace); 1861, (justice's record, provable by his certified 
Vaughn v. Griffeth, 16 Ind. 353 (same); COpy); § 7894 (similar); 1900, Drumm ~. 
1861, Phelps v. Tilton, 17 Ind. 423, 426 Cessnllm, 61 Kan. 467, 59 Pac. 1078 (c. 97, 
(same); 1871, Ault v. Zehering, 38 Ind. 429, § 4, applied); 1921, Muir v. Campbell, . 
431 (same); 1881, Bradford v. Russell, 79 Kan. , 202 Pac. 844 (inheritance; certified 
Ind. 64, 70 (foreign judgment). copy of docket entries of justice of the peace 

IOWA: Compo C. 191(}, §§ 7351-7353 (like admitted on the facts). 
Nebr. Compo St. 1922, §§ 8919-8921); § 7808 KENTUCKY: Stats. 1915, § 1627 (record of 
(record, or properly authenticated transcript, paper properly in the clerk's office of any court, 
of a probated will, admissible); § 7354 (" Copies provable by the custodian's attested copy, 
of records and proceedings in the courts of "upon proof of the execution of the original") ; 
a foreign country may be admitted in evidence § 1630 (entry of date of execution, etc., from a 
upon being authenticated as follows: 1. By clerk's or justice's book, admissible in a pro-
the official attestation of the clerk or officer in ceeding against the officer and sureties); 
whose custody such records nre legally kept. § 1635 (records of a court of "any State," 
2. By the certificate of one of the judges provable with the same effect as in such State 
or magietrates of such court, that the person by the clerk's attested copy under seal of 
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court, certified by the judge, chief justice, or 
presiding mugistrate; records of any court of 
U. S., provable with the same effect as in U. S. 
courts by the clerk's utt~Bted copy under court 
seul); § 1638 (record-hooks of any court out 
of the U. S. provable hy the keeper's attested 
copy certified under official soul by aU. S. 
('onsul, charg6. or ministf'r);. § 1643 (lost 
papers in a judicial proceeding; "attested 
copies" rna)' be uSt'd under certain conditions) ; 
1827, Thomas o. T,mner, 6 T. B. l\-Ionr. 52, 5:1 
(authority of a rlerk of another State court to 
give copit's, presumed). 

LOUISIANA: Code Pro 1900, § 752 (judg
ments in .. the different courts of the U. S.," 
provable by certified copy of the clerk under 
his seul, attested by the" judge, chief justice, 
or magistrute who presides in the court ") ; 
§ 753 (judgmentd in foreign countries, provahle 
by copy "clothed with all the forms rNluired 
to prove thcirlauthenticity in the countries" 
where rendered); Ann. Rev. St. 1915, § Hag 
(certified copy by the recorder or just ire, of 
testimony at a fire inquest, admissiblc); 
St. 1888, No. 140 (" duly certified copies of 
inventories of a succession" in New Orleans, 
when returned into court, admissible); St. 
.1870, No. 43 (in any triul in a district or parish 
court, "any record, paper, or document ht·
longing to the files or rCt'ords of either the dis
trict or parish court of the purish in which the 
trial is procecding" is llrovuble by the docu
ment itself produced by the clerk of the dis
trict court, without making a copy, unless 
the case is appealed to the Supreme Court) ; 
1822, Hanna 0. His Creditors, 12 Mart. 32, 52 
(mortgage register's certificate of copy of a 
judgment, exclud"d); 1904, State 1>. Allen, 11:3 
La. 705, 37 So. 614 (bignmy; certified copy of 
un official Indiana murriage certificate, re
~orded in a circuit court held properly uuthen
ticated). 

MAINE: Re\,. St. 1916, C. 87, § 128 (records 
of a Federal or other State court, provahle by 
the clerk's attested copy under court seal); 
c. St, § 7 (clerk of court's certified copy of 
record of list of mugistmtes, and of certificates 
of di~charge from army and navy, ndmi ... ~ible) ; 
C. 8S, §§ 26, 28 (re"ords of justice of the peace 
de('eased or removed, provahle by copy certi
fied by unother justice or clerk of court in 
('ounty). 

MAIlYU:';O: Ann. Code 1914, Art. 35, § 40 
(debt of 1'('('Ord in anotllt'r of the U. S., provuble 
by exemplification of the keeper under St,al or 
the COllrt or office); § 63 ("ourt of chunc"ry; 
k"'-'per's certified copy under official seul of 
books, papers, etc., in his custody, admissihle) ; 
§ (H (certified copy under official seal by tho 
(·l('rk of uny court or registt.'r of wills, of any 
recor.l in his custody, admissible, including 
any paper required to be recorded); § 66 
(same for jUdicial proceedings, not required to 
be rt'corded, copk'll from papers, docket, and 
minutes); Art. 54, § () {land-office ('om mis
siont;r's trun~cript of a docket of proceedings, 

admissible); Art. 93, §§ 54, 56 (to prove a 
named executor to he infllmous or insane, a 
transcript of a court-record of adjudication 
i8 admissible); § 112 (register of wills' certified 
copy of a record-certificate of an administra
tor's notice to creditors, admissible); §§ 351, 
352 (custodian'S certified copy under seal of 
eourt or office of a foreign will r(.'(tuired to 
be recorded or lawfully lodged for snfekceping 
or authoriz(.'<i to be recorded, ndmissible: 
details specified); § 35-l (nuthenticated copy 
of a foreign probat(.'<i will recorded by a 
domestic wi11s-re~ter ; register's certified 
copy under official scnl, ndmissible); § 355 
(will probated in a domestic court may be 
required by the Court to be produced for 
proof, in custody of the register or deputy); 
Art. 17, § 56 (circuit court clerk's crrtified copy 
under official seal of any bond filed, is 'prima 
facie' evidence of .. such bond and the execu
tion and dclivcry thereof"); Art. 20, § 2 
(constable's bond, provable by ccrtified copy 
under court selll by ('lerk of circuit or superior 
court); Art. 79, §§ I, 2 (record(.'<i release given 
to executor, trustL'C, ctc., provable by certified 
copy undcr seal by the county rcgistcr of wills 
or clerk of court) ; Art. 93, § 38 (certified copy 
under selLl of administrator's bond, admissible) . 

MASSACIIUSE'I'ls: Gen. L. 1920, c. 216, 
§ 10 (register's certified copics of insolvency 
courts' proceedings, admissiblc); c. 233, § 69 
(judicial records of other States or the U. S. 
provable by copy under atte~tation of tl>.e oCiieer 
hllving charge of the records, with the court 
seal); 1831, Com. 0. Phillips, 10 Pick. 28, 30 
(record of a court in the State, provable by 
certificate of the clerk, under the court 8eal) ; 
1860, Chamberlin 0. Ball, 15 Gray 352 (for a 
record of a court in the State, "it is not neces
sary that it should he an exemplifi(.'<i copy under 
the seal of the court; • • • in M nssachusetts 
it is sufficient if tho COpy is attested by the 
clerk; this rule of ,-!vidence is found(.'<i on 
immemorial usage"); 1901, Willock I). Wilson, 
178 MMs. 68, 59 N. E. 757 (deputy clerk's 
certified copy from unother Stute, held defec
tive in not stating that the certifier was cus
todian of the records). 

MICDlOAN: Compo L. 1915, § 12503 
(records of a court inu U. S. State or Territory 
or foreign country, provable by attestation 
of the clerk under court seul, or of the legal 
custodian ullder official seal); § 12505 (any 
common-law mode, to be still proper); § 12511 
(records of a justico of the peace in unother 
State of the U. S., provable by the justice's 
certified copy, attested by the clerk of u court 
of record in the county or district under officiul 
seal); § 11777 (recorded letters testamentury 
or of adminidtration or guardianship, pro\'able 
by certified copy of the registry of deeds); 
§ 12517 (judgments recorded in a deed-registry, 
provable by certified copy); § U59 (justice's 
record, provable by his certified copy); 
§ 12S18 (record of condemnation procecdings, 
provuhle hy certifi(.>Q copy of the cl~rk or the 
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register· of deeds ;1"see also id. §§ 2813, 3158): sworn by a competent witness to haTe been 
§ 1748 (certified copy of a convict's sentence, compared by him "'ith the original entries. 
admissible); § J.3785 (recorded probated will, with proof that such entries were in the hand-
provable by~the probate judge's certified copy writing of the justice"); St. 1921, c. 455, § 2 
under seal): § 13939 (probate court's adiudi- (record of conviction of former offense, prov-
cation of heire, provable by certified copy): able by certified copy of record in this State) ; 
§ 14922 (decrce of sale of watercraft, provable 1872, Bryan 11. Farnsworth. 19 Minn. 239; 
by the clerk's certified copy); § 13387 (same 1884, Herrick 11. Ammerman. 32 Minn. 544. 
for proceedings under a creditor's bill); 21 N. W. 836; 1886, Gunn v. Peakes. 36_Minn. 
§ 1821 (State prison warden's register of con- 177. 179. 30 N. W. 466 (certified copy by a 
viet ions of lion viet. admissible. by certified clerk of court. authenticated by the great seal 
copy); § 12506 (order.:':ete. of ."any court of of Nova Scotia. appended to a certificate of 
record in this State." provable by COpy au- the keeper of the seal. admitteJ). 
thcnticated by certificate of judge, clerk, MISSISSIPPI: Code 1906. § 1952. Hem. § 1612 
or register, under court seal); § 13802 (pro- (certified copy of a recorded deposition • in 
bated ",ill record. provable by probate judge's perpetuam.' admissible); § 1954. ITem. § 1614 
certified transcript attested by his seal); {" copies of all judgm~nts. decrees and special-
1865. Facey 11. Fuller. 13 Mich. 527 (justice's tics of record rendered in any foreign country." 
transcript) ; 1871, Shotwell 11. Harrison, 22 admissible if certified under official seal by the 
Mich. 410 (same); 1871. Goodse\ll1. Leonard, "officer having custody of the record. and au· 
23 Mich. 374 (same); 1876. Wilber 11. Good- thenticated by the certificate of any public 
rich. 34 Mich. 84 (same); 1881, Campbell I). minister. secretary of legation. or consul of the 
Wallace. 46 Mich. 320. 9 N. W. 432 (same); U. S."; but if execution is disputed under 
1882. Wisner v. Wirth, 48 Mich. 291, 12 N. W. oath. the original "shall be produced or its 
194 ("-'l8ignment in bankruptcy); 1884, Hol- absence accounted for"); § 1957. Hem. § 1617 
comb 11. Tift. 54 Mich. 647. 20 N. W. 627 (copies of the record of a land-conveyance 
(justice's tran.~cript) ; 1892. Howard I). under a justice's judgment and of the record 
CooD. 93 Mich. 442. 444. 53 N. W. 513 (same) ; of a certified traDscript of proceedings and of 
1911, General Conference ASS'D. v. Michigan the record of an execution and return. certified 
S. &: B. Ass'n. 166 Mich. 504. 132 N. W. 94 by the clerk under official seal, admissible); 
(certified copy of a Canadia~ ",ill probate, § 1958. Hem. § 1618 (certified copy. under 
IAdmitted). official seal. by the clerk. of ""ilia and of their 

MINNESOTA: Gen. St. 1913. § 8412 (rcc- record when lawfully recorded. admittt.>d); 
ords of "any court of any other State or of the § 1960, Hero. § 1620 (copies of .. records. books, 
U. S .... admissible "when authenticated by and files belonging to the offices of the U. S .... 
the attestation of the clerk or other officer certified by the officer having charge, admis-
ha\'ing charge," under court seal); § 8441 sible); § 1964 •. Hem. § 1624 {duly certified 
(clcrk'lI ccrtified copy under official seal of copy of a record of appointment and qualifica-
minutes of conviction and judr,mcnt. with a tion of an exccutor. administrator. or guardian. 
copy of the indictment, sufficient without in other States. Territories. or the District of 
producing the judgment-roll); § 84·12 (justice Columbia. or foreign countries. and a certifi-
of the peace's certified copy of his docket. cate that hc is liable to account by the office 
admissible in any court in the county); § 8443 to whom he is accountable. admissible; also 
(the same whcn read in IInothcr county must a certified copy thereof by the clerk of the 
be authenticated by certificate of the clerk of chancery court whcre filed); § 1967. Hem. 
the district court of the county of the justice's § 1627 (duly certified copy of a taxcd bill of 
residence under court seal); § 8445 (certified costs. admissible); § 1969. Hem. § 1629 (copy 
copy of a justice's certificatc of conviction. of an cntry on the judgment-roll. with the 
adruiS>lible); § 8446 (jUdgment of a justice "in caption at the top of the page of entry. certi· 
any State of the U. S .... provable by an ex- fied by the clerk under scal of court, to be 
emplification by him or his successor. with .. competent evidence of such enrollment ") ; 
a certificate of magistracy authenticated by § 1971. Hem. § 1631 (in 11 Buit on a writing filed 
the clerk of 11 court of record in that county in a suit brought thereon in another court. a 
under court seal); § 7272 (probated will. or copy attested by the clerk of the latter COUrt 

its record. or 11 tranllcript of the record certified is admissible); 1837. Stro:lg v. Runnels. 2 
by the probate judge under court seal. admis- How. 667 (copy of a Tennessee record. ad· 
sible "without further proof"); § 8H4 ("The mitted on the facts); 1904. Wise P. Kerr 
proceedings in any case had before a justice, Thread Co .• 84 Miss. 200, 36 So. 244 (certified 
not reduced to writing by him. nor being the copy of a justice's judgment. admitted. under 
contents of any Ilaper produced before him. St. 1866. c. 101. Code 1892. § 2413). 
unless such paper be lost or destroyed. may be MISSOURI: Rev. St. 1919. § 5387 (judicial 
proved by the oath of such justice. or. in csse records of the U. S. or any State. attested by 
of his death or absence. by producing the origi- the clerk under court seal if any. and certified 
IIul minutcs entered in a book kept by him, by the judge. chief justice. or presiding magis-
with proof of his handwriting; or they may be trate." shall have such faith and credit" as in 
proved by producing copies of Buch minutes. their own jurisdiction; records in this State 
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are provable by copy attested by the clerk of a judgment of the Queen's Bench Division 
under eourt seal, or, if no seal, under his private of the English High Court of Justice); 1903. 
seal); § 5389 (proceedings of a justice of t.he Martin v. Martin, 70 Nebr. 207, 97 N. W. 289 
peace, provable by certified copy by the justice (statute applied to admit a certified copy of a 
or the lawful custodian); § 5390 (justice's probate of a will in Pennsylvania); 1906. 
records lawfully in custudy of tlle clerk of a Gordon Bros. v. Wageman, 77 :-iebr. 185, 108 
county court, provable by the clerk's certified N. W. 1067 (transcript of l\Ii,;souri justice's 
COpy); § 5391 (ex-justice's proceedings, prov- judgment, held properly I~utheuticated under 
able by certified copy by his successor in pos- the above statute); 1905, Koltcrmann r. 
session, or by the lawful custodian); § 5491 Chilvers, S2 Nebr. 216, 117 N. W.405 (a will-
(certified copies of depositions' in perpetuaml probate, admitted under the curative provi-
admissible); § 4191 (clerk's certified copy of sions of Cobbey's Annot. St. 1903, U 4817, 
a fee-bill, admissible); § 35 (letters testamen- 5008, 5025, 5026). 
tary aud of administration, provable by certi- NEVADA: Rev. L. 1912, §§ 5469, 5470 
fied copy under court seal); § 3S\) (certified (certifi"d copies of depositions' in perpetuam,' 
copy, under probate court seal. of the appoint- admissible); § 5408 (judicial record of this 
ment of a guardian or curator, admissible); State, or cf the U. S., provable by certified 
§ 5508 (certified copies of recorded depositions copy by the clerk or other lcgal custodian 
to establish land-corners, admissible); § 1979 under court sl'al); § 5410 (judicial record of 
(certified copy of a recorded land-title decree, any other State of U. S. or any Territory, prov-
admissible); §§ 535, 539 (probate clerk's ex- able by the clerk's attestation, under court seal 
emplification of the record of a probated will, if any, with a certificate by the judge, chief 
admissible); § 13642 (workmen's compcnsa- justice, or presiding magistrate); § 5411 
tion; coroner's inquest proceedings, provable (judicial record of a foreign couutry, provable 
by certified copy); 1838. Wineland v. Coonce, by certified copy of the clerk under court seal, 
5 Mo. 296; 1850, Halsted v. Rice, 13 Mo. 171 if there be a clerk and seal, or by the legal 
(certified transcript of a justice's record must keeper under official seal if any, with a certifi-
be by one legally possessed of his papers); cate of attestation by a judge of the court, 
1853. McDermott v. Barnum, 19 Mo. 204; and a certificate of signatures and jurisdiction 
1906. Stevens v. Oliver, 200 Mo. 492, 98 S. W. by a U. S. minister or ambassador or consul) ; 
492 (certified COpy of a recorded probate of an § 5877 (COpy of record of a probated will, 
Ohio will, admitted under Rev. St. 1899, §:4635). with clerk's exemplification, admissible); 

MONTANA: Rev. C. 1921, §§ 10555, 10556 § 5910 (certified copies of letters tcstament!1ry 
(like Cal. C. C. P. §§ 1905, 1906); §§ 10571, and of administration, etc., Ildmissible). 
10572 (like Cal. C. C. P. §§ 1921, 1922); NEWHAMPBHIRE: 1834, Mahurin 17. Bickford, 
§ 10067 (transcript of minutes of probate 6 N. H. 567 (cllrtified copy of a Vermont jus-
court. certified by the clerk under court seal, tico's judgment, by the county clerk, excluded). 
to be evidence of appointment of cxecutor, NEW JERSEY: Compo St. 1910, Evidencc 
etc.); 1922, Henderson v. Daniels. Mont. § 27 (record in It foreign State, etc., there ad-
, ,205 Pac. 964 (probate proceedings from missible, provable by copy exemplified accord-
Illinois, held not sufficiently authenticated ing to U. S. law); Orphans' Courts §§ 2:J. 2·1, 
under Rev. C. 1921. § 10040). 25 (provides for admission of copies of a foreign 

NEBRASKA: Rev. St. 1922, § 8919 (judicial probated will); Courts § 83 (same for the 
record of this State or a Federal court, provable register's certified copy of a local probated 
by certified copy of thc clerk or legal custodian ",ill); Orphans' Court.s §§ 5, 20, 21. 158 
under seal of office); § 8920 (of a sister State, (similar, for a county surrogate's copies and 
by attestation of the clerk under court scal, register's copies); Partition § 9 (orphans' 
certified by the" judge, chief justice, or presid- court clerk's certified copy under court seal 
ing mllgistrate" to be in due form); § 8921 of the commissioner's appointment and report, 
(proceedings before a justice of peace in any admissible); Poor § 27 (court clerk's certified 
of the U. S., by the justice's certificate, .. sup- copy under seal of a pauper-support award, 
port-cd by the official certificate" of the clerk admissible); Practice § 51 (certified transcript 
of any court of record in the county); § 8922 of a sheriff's return, by the sheriff or court 
(judicial records, provllblc as in Kan. Gen. St. clerk, admissible); Orphans' Courts § 163 
§ 7272); § 5619 (will established after con- (receipts to an executor, etc., recorded with 
test, and recorded, provable like a recorded the surrogate on proof or acknowledgment 
deed); § 5620 (recorded exemplification of a like a deed, provable by the record or a certified 
chancery decree affecting realty, provable by copy under seal, if the original is lost or not in 
the record or an exemplification thereof); the power of the olTeror to produce); Evid. 
§ 1157 (certain county court records, provable § 27 a (certified copy. under seal of court. of 
by the judge's eertifiellte, without culling the "nny pleading . . . or of judgments, orders, 
judge); § 1278 (probated will provable by the decrees or writs of any kind." in the courts of 
judge's certificate of proof under seal, or a the State, to be admissible); Justices Courts 
transcript thereof as recorded in the registry §§ 112, 117 (justice's docket, provllhle byeerti-
of deeds); 1901, Linton v. Baker, Nebr.·, fled copy); Orphans' Courts § 162 (surro-
96 N. W. 251 (statute applied to admit a copy gate's transcript of records under official seal., 
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ndmissiblej; St. 1911, May I, c. 309 (exem
plified copy of probate of foreign will need not 
contain proofs of execution); 1912, McDe\itt 
~. Deacon, 83 N. J. L. 712, 85 At!. 186 (certi
fied copy of a will admitt!.'<i, under Gen. St. 
Orphans' Courts, § 20, supra). 

NEW MEXICO: Annot. St. 1915, § 2186 
(duly certified copies of recorded depositions 
'in perpetuam,' admissible); § 5888 (pro
bated will, certified by the clerk under court 
seal, or a duly authenticated transcript of 
record, admissible). 

NEW YORK: C. P. A. 1920, § 382 (judicial 
records in the State, provable by the clerk of 
court's certified copy under seal of court); 
J. C. A. 1920, § 471 (local justice's docket, 
prouble by his certified transcript); C. r. A. 
§ 387 (justice's transcript of a docket-book, 
authenticated by the county clerk's certificate 
under seal, admissible; deceased or absent 
justice's minutes, provable by un examined 
copy); C. P. A. § 399 (record of a court of the 
United States, provable by certified copy oC 
the clerk or custodian); C. P. A. § 394 (judg
ment, proceedings, etc., in the docket-book oC 
a justice in an "adjoinin,g State," provable by 
the justice's certified transcript, authenticated 
by the clerk of the county under the county 
court seal); C. P. A. § 395 (foreign country's 
judicial record, provable by copy attested 
by the clerk of couri under court seal or by 
the custodian under official selli. certified by 
the chief judge or presiding magistrate of the 
Court, and certified also by the custodian of 
the great or principnl senl of government 
under that seal); §§ 151, 153 (same us Con. 
L. Dec. Est. § 42); Cons. L. 1909, Decedent 
Est. § 42 (mode of proving a pro hated will by 
copy, prescribed); Decedcnt Est. §§ 44, 45 
(foreign probated will; mode oC proof pre
scribed); C. Cr. P. § 482 a (clerk's certified 
copy of minute of com·jction, with indictment, 
to be evidence whEre no record oC judgment was 
signed and filcd); 1862, Lazier ~. Westcott, 
26 N. Y. 146, 148 (copy ':lC a record of a Ca
nadian court, held duly authenticated). 

NORTH CAROLINA: Con. St. 1919, § 1779 
(writings "recorded or ftled as records in any 
court," provable by the keeper's certified copy 
under official seal, unlc.'!S the Court orders pro
duction of thc original); § 1781 (letters testa
mentary, inventory, etc., in another State, 
provable by certified copy according to Federal 
law or by "the proper officer of the said Stute or 
Territory"); § 1777 (will by fm inhabitant of 
another State or Tcrritory, of property in this 
Statc, provable, if the original cannot be ob
taincd, by copy certified under Fedcral law or 
by the proper officer, ctc.; so also § 4149) ; 
If 1773, 1774, 1775 (certified copies of locally 
probated wills, admissible; details prescribed) : 
t 368 (when record and original of a will is 
destroyed or lost, clerk of court's certified copy 
is admissible, ill probate proceedingB); § 1115 
(c e r t i Ii cat c of incorpo':'ation; noted ante, 
t 1680); § 3289 (Partnership lW38Umed name; 

certified copy of certificate by clerk of superior 
court, admiss:~le). 

NORTH D.4.KOTA: Comp. L. 1913, § 7911 
(judicial records of a court oC the U. S. or any 
U. S. State or Territory, provable by the clerk's 
certified copy under court seal if any, with a 
certificate oC "the judge, chief justice, or pre
siding magistrate "); § 7912 (judicial records of 
a foreign country; like Cal. C. C. P. § 1906) ; 
§§ 7914, 7915 (justice's docket record, provable 
in the same county or subdivision by certified 
copy by himself or his successor; in anothcr 
county or subdivision, the certificate oC the clerk 
of the district court must be added); § 7920 
(like Cal. C. C. P. § 1923j; § 1931 (certified 
copies of depositions 'in perpetuam,' admissi
ble); 1907, Strecker v. Railson, 16 N. D. 68, 
III N. W. 612 (justice of the peacc's record in 
another State, held not to be within the stat
utes). 

OHIO: Gen. Code Ann. 1921, § 10519 (ccrti
fied copy of a recorded will ~ith probate, 
admissible); § 125 (notary's commiSllion re
corded with clerk of court, provable by certi
ficd copy under seal of court); § 8598 (certified 
copy of designation of heir made in court, ad
missible); § 11541 (mode oC authenticating 
deposition, prescribed). 

OKLAHOMA: Compo Stats. 1921, § 637 (judi
cial records in a foreign country. provable by 
copy officially attested hy the clerk or other 
lawCul cU3todian, with ,~ertificate of attestation 
by "one oC the judges or magistrate[s] of such 
court," and the official certificate, as to the 
court's jurisdiction and seal, of the officer hav
ing custody of the prineipal seal of govern
ment); §§ 643, 1066, ·1836 (justice'~ certified 
copy of pro~eedings before him, admissible); 
§§ 644, 1066 (proceedings before a former jus· 
tice, f./rovable by certified copy by the justice in 
possession oC the records); § 659 (certified 
copies oC depositions' in perpetuam,' admissi
ble); § 2851 (same for deposition taken for the 
accused); § 1191 (letters testamentary or of 
administration, provable by transcript of the 
minutes "r pourt, with the judge's certificate 
under court senl of his qualification and the 
non-revocation of lctters); § 1208 (letters is
sucd in any of thc U. S. or Tcrritories, provable 
by certified copy .. under seal of the authority 
granting the same "); § 29.'51 (clerk of a district 
court's certified copy of indictments, infOlma
tions, and bonds filed. admissible when the 
original is "lost, destroyed, or stolen, or for 
any other reason cannot be produced at the 
trial "); § 8346 (sheriff's certified copy of 
process of commitment and returns thereon, 
admissible). 

OREGON: Laws 1920, § 752 (like Cal. C. C. 
P. § 1905, but requiring court seal for local or 
U. S. records); § 754 (judicial record of a for
eign country proyable by copy "certified by 
the dcrk, or other person havin;:: the legal cus
tody of the record, with the seal of the Court 
uffixed thereto, if there be a seal, together with 
the certificate oC the chief judge, or presiding 
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magistrate, that the certificate is in due form domestic Court of record. by the clerk c.r lawful 
and made by the clerk or other person having custodian, receivable); St. 1865. Civ. C. 1922. 
the legal custody of the original"); § § 769. 770 § 5572 (excmplification of a probated will. 
(like Cal. C. C. P. §§ 1921. 1922, substituting under hand of the probate judge and court scsI, 
.. under the seal of his office" in § 770); § § 885, or the hand and seal oi any other officer having 
886 (certified copy of proceedings and deposi- legal possession. receivable after tcn days' 
tion 'in perpetuam,' admissible) ;. § 1146 (rec- notice); § 5753 (exemplification and certificate, 
ord, or duly certified copy. of a probated will by the judge, of a foreign probated will, 
recorded in a deed-registry, admissible in all receivable); C. C. P. 1922, § 343 (probate 
controversies rlllating to real property situate judge's certified copy of order appointing 
in the county of record); § 10109 (foreign executor or administrator, admissible). 
probated will. recorded like a domestic pro- SOUTH DAKOTA: Hev. C. 1919. § 2719 (like 
bated will. provable in the same manner); N. D. Compo L. § 7911); §§ 2722-3 {justice's 
§ 755 (judicial record of a foreign country; docket. provable by his certified copy; but 
like Cal. C. C. P. § 1907; quoted post, § 2158) ; in any other county or subdivision. a certificate 
§ 771 (contents of certificate. Iikc Cal. C. C. P. of the clerk of the ·:ircuit court under court 
§ 1923). 8cal must be added); § 2728 (like C:.1. C. C. P. 

PENNSYLVANIA: St. 1856. Apr. 19. § 2. Dig. § 1923); § 2779 (certified copies of depositions 
§ 7613. Court Records (exemplifications of court • in perpetuam.· admissible); § 2720 (foreign 
records of Phlla. Co. and of Supreme Court east- judicial recort:s; like Cal. C. C. P. 1872. 
ern district, admissible); St. 1911. June I, Dig. § 1906); § 2767 (moUe oC authenticating de-
§ 54. Adoption (court decree oC adoption. prov- positions, prescribed). 
able by exemplified COpy); St. 1917. Junll 7. TEN!'JEssEE: Shannon's Code 1916, 
§§ 11, 15, Dig. 1920. §§ 18929. 18934. Reg. of §§ 5579-82 (certified copy oC a judicial record 
Wills (copies oC recorded probated wills and of in (1) this State, (2) a U. S. State or Federal 
the probate, receivable; also copies of wills, court, or (3) a foreign country. receivable; 
after probate is conclusive. recorded in another to be authenticated (1) by the clerk or legal 
county where the land is); St. 1911. May 11. custodian under seal of office; (2) by the clerk 
Dig. 1920, §§ 10347, 10348, Evidence (certifi- under seal of office, with the judge's certificate 
cate of a court prothonotary in this State, of due attestation, or by a justice of the peace 
under seal of office. of an acknowledgment of for his own record, with the certificate of a 
a sheriff's or treasurer's deed, receivllble); clerk of a court oC record in the county; (3) by 
St. 1860. Mar. 29, Dig. § 10319, Evidence the clerk or a legal custodian, with certificate 
(rer.ord of proceedings before a justice or alder- oC the judge of court, and certificate of the 
man in any other State; certified copy by the custodian of the great seal of government un-
justice, etc., verified by certificate of the clerk der that seal; the provision for justices of the 
of the appropriate Court of record under seal, peace applies to justices' records both within 
receivable) ; 1859, ~fngee V. Scott, 32 Pa. and without the State); §§ 3913, 3915. 3920, 
539 (a justice's docket is not a record; hence, 3924a-l0. 3929-32 (certified copies of pro-
his certificate of a copy is inadmissible. except bated wills, domestic and foreign, receivable; 
by statute). but the original oC a will of real estate may 

PalLIPPINE ISLANDS: C. C. P. 1901. § 303 be required to be produced. upon a suggestion of 
(like Cal. C. C. P. § 1905, but assimilating the "fraud committed in the drawing or obtain-
rule for courts both within and without the ing" or "aHY irregularity in the executing or 
Islands to the California rule for a "sister attestation"; further details prescribed); 
State"); §304 (like Cal. C. C.P. § 1907): §§ 316, 1871, Coffee v. Neely. 2 Heisk. 304. 307 (for-
317 (justice's record; substantially like Cal. eign clerk's certificate under Code § 5580, 

• 

C. C. P. §§ 1921. 1922. but applying the rule also formerly § 3795; seal of office, v.ithout seal of 
to local justices); § 318 (like Cal. C. C. P. court, sufficient) . 
§ 1923); 1908, Ya Chcng CO. V. Tiaoqui, 11 TEXAS: Hev. Civ. Stats. 1911, § 3694 
P. 1. 600. (copies of all records of "courts oC this State, 

PORTO RICO: Rev. St. & C. 1911, § 1424 certified to under the hand and seal, iC there be 
(like Cal. C. C. P. § 1905); § 1425 (like Cal. one, of the lawful possessor," admissible); 
C. C. P. § 1906, but omitting the intermediate § 3706 (in a suit on an instrument filed in 
certificate of the judge) ; §§ 1440. 1441 (courts another court of this State, the clerk's certified 
not of record; like Cal. C. C. P. §§ 1921. copy under court seal is admissible. but upon 
1922) ; § 1442 (like ib. § 1923). affidavit denying execution, the clerk shall 

RHODE ISLAND: Gen. L. 1909. C. 312, § 32 attend with the original); § 3275 (certified 
(certified copies of executor's or guardian's copy of testimony at a will-probate. admissible). 
discharge, ete.. recorded in a probate court. UTAH: Compo L. 1917, § 7088 (for a record 
admissible) ; c. 320, § 9 (same for lost bond filed of this State or oC the Unit(!d States. like Cal. 
in probate court); C. 281, § 39 (district court C. C. P. § 1905, first part; for a record of 
clerk's or judge's certified copies under seal of a another St!Lte or n Territory, like the saml' 
justice's transCerred r<!cords, admissible). section, second part); § 70S9 {for a record of a 

SOUTH CAROLINA: St. 1800. C. C. P. 1922, foreign country, like Cal. C. C. P. § 1906, ex-
§ 708 (certified transcript oC minute-books of a cept that only one certificate is needed. and 
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that from anyone of the seven officers named) ; records of such court, with the seal of such court 
f 7094 (like Cal. C. C. P. § 1921, reading "01 annexed "); § 1253 (certified copy of a deposi-
another State or 01 a Territory"); § 7095 tion 'in perpetuam', admissible): § 1304 (a 
(like Cal. C. C. P. § 1922, inserting "or court of duly probated and recorded will, "certified by 
general jurisdiction "). the judge of the superior court and attested by 

VERMONT: Gen. L. 1917, § 1671 (cl)unty the seal of said court, may be rend as evidence 
clerk's certified copy of records of a former without any further proof "): § 1305 (rilcord of 
justice deposited with him, admissible); § 1932 the foregoing, and exemplification thereof by 
(certified copies by the county clerk of re- the clerk having custody, admissible): § 1317 
corded depositions' in perpetnam.' receivable) ; (foreign probated wills: copy to be authenti-
§ 3187 (attested copies I)f pr(lbate decrees, cated by attestation of the clerk of court, or if 
receivable, and certificates of probate, admin- no clerk, of the judge, and" by the seal of office 
istration, and guardianship, receivable like of such officers, if they have a seal"): § 1386 
the probate, etc.): § 3225 (so for a copy of a (copy of letters testamentary or of administra-
foreign will and probate thereof): § 3502 (pro- tion, or of the record thcreof, certified by the 
bate court's certified copy of bond appro\'cd and clerk under seal of the superior court, admis-
filed in probate court, admissible as if the origi- sible): St. 1917, Mar. 16. c. 156 (Probate 
nal): St. 1919, Mar. 27, No. 72 ("record of a Code: clerk's exemplified copy of recorded 
deed mortgage, judgment, or other public probated \\;11. admissible like the original). 

• record of another State or foreign country," 'VEST VIRGINIA: Code 1914, c. 130. § .5 
provable by certified copy under oath by legal (clerk of court's attcsted copy of a document in 
custodian, reciting that .. the laws of such his office, admissible): § 7 (same for a Virginia 
State or foreign country require su~h instru- clerk); § 19 (records of a court of the U. S. or 
ment or judgment to be recorded": if a judg- of any State, Territory, or District, provllble 
ment, clerk must certify under court seal); by the clerk's attested COpy under court seal. 
1852, Spaulding D. Vincent, 24 Vt. 501 (eopy certified by the judge, chief justice, or presiding 
of a foreign record must be "certified by the magistrate to be attested in due form): § 21 
clerk and the presiding judge and the seal of the (record of a foreign court. provable by a no-
court. ~;th the broad seal of the pro\;nce or tary's certified copy under seal, authenticated 
kingdom to the appointment of the judge, with by a court of record or the chief magistrate of a 
the proper certificllte from the office of appoint- county or cit.y or the grent sclll of State): 
ment "): 1855. Parish D. Pearsons, 27 Vt. 621 c. 50, § 182 (justice's docket entry, provuble by 
(copy of a domestic judgment must be authen- a transcript by him~or his successor or its lawful 
ticated by court selll): 1917, Humphrey D. custodian). 
Wheeler, 9~ Vt. 47, 101 Atl. 1018 (certified WISCONSIN: Stats. 1919, § 4140 (domestic 
copy of writ filed in town clerk's office, ad- courts: record provable by certified copy by 
mitted). "the clerk, judge, or justice huving legal cus-

VIRGINIA: Code 1919, §§ 6197-8 (attested tody of the original," uudcr seal .. of the court 
copy of "any record or paper in the clerk's or of such officer"): §§ 4121, 4134 (certified 
office of any court" in the State or in West copy of a":recorded deposition' in perpetualll. ' 
Virginia, receivable); § 6205 (attested copy of Ildmissible); § 4142 (justice of the peace's 
the records of a U. S. or State court, by the certified transcript of his proceedings, admis-
clerk of court under court seal, if there is one. sible before him); § 4143 (justice of the 
certified by the judge, chief justice, or presiding pellce's proceedings, provable in any court in 
magistrate as attested in due form, receivable) : the same county by a copy certified by him or 
§ 6207 (notarial copy of record "in any foreign his successor or other legal custodian: in 
court." receivable, if under seal of office and any other county, by the same. with Il certifi-
r.ertified by a court of record or mayor or other cllte of the clerk of the circuit court of the 
chief magistrate or seal of State of kingdom. county under court seal): § 4144 (record of an 
province, etc.); § 5251 (authenticated copy of absent or deceascd justice, authenticated by 
a foreign probated ",;11 and probatc-certificate proving his handwriting to the produced 
of property in the State, admissible): 1811, record. or by pro\'ing a sworn copy and the 
Hadfield D. Jameson. 2 Munf. 53, 71, 77 (certi- hand\\Titing of the original entries): § 4145 
fied COpy of a judgment from the British go\'- (record of any court of the U. S. or of any State 
ernor of Hispanicla, under the Governor's seal. or Territory or District thereof, pro\'able 
not the colonial seal, received); 1817, Gibson "when authenticated in the manner directed 
D. Com., 2 Va. Cas. 1I I, 120 (a copy of the in § 4140, by the attestation of the clerk, pro-
General Court's judgment, certified by its thonotary, or other officer hllving charge of 
clerk, is evidence in the Superior Court): the records of such court, with the seal of the 
1826, Dickinson 11. M'Craw, 4 Rand. 158, 160 court alfu:ed, or in the manner provided by 
(statute applied). - Acta of Congl'Css for the authentication of 

WASHINGTON: R. & B. 1909, § 1254 (records judicial proceeding'! "): § 4146 (records of a 
of any court of the United States, or any State justice or other court not of record in any 
or Territory, n.dmissible "when duly authenti- U. S. State or Territory, provable by certified 
ented by the attestation of the clerk, protho- copy by the justice or his successor, with l'. 

notary, or other officer having charge of the certificate by the clerk of a court of record in 
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§ 1681a. Same: I'ederfd Statute for Judicial ltecords. The Federal 
statute (Rev. St. § 905), passed in 1790, has been of particular importance, 
not only as furnishing a model for State legislation, but also as pro
viding under the Constitutiol1l a rule which is available in any State or 

• 
Territorial court, for using certified copies of judicial records from another 
State or Territory.l It has been generally conceded that this Federal pro
vision is not exclusive of other rules, but is merely additional to them.2 Thus 
there are now usually three sets of rules, by any of which such a certified 
copy may be prepared and admitted, the common-law rule, the local State 
statutory rule, and the Federal rule; one of them being often more liberal or 
simple than the others. It is worth noting that, although another of the 

the county under court scal); § 4147 (records 1800. Pepoon II. Jenkins. 2 John. Cas. 119 (a 
in a foreign country. admissible "when authen- copy under the court sp.al certificd by tho clerk. 
ticated in thc manner requircd in the two pre- sufficient); 1850, Williams v. Wilkes, 14 Pa. 
ceding sections"; proof of genuineness of St. 228, 230 (U. S. Circuit Court is not within 
signatures of the authenticating officers and of the statute. hut is to be treated as a domestic 
seal of court of rccord is .. not to be required court of the State). 
in the first instance"); § 4149 (certified copy 21897, Droop 17. Ridenhour, 11 D. C. App. 
when made admissible must have the official 224, 244; 1900. Sloan 1'. Wolfsfcld, 110 Ga. 
~al of the custodian or of the court; the signa- 70. 35 S. E. 344; 1895, Garden City S. Co. tI. 

turc and B<lal will be presumed genuine, except Miller, 157 Ill. 225, 41 N. E. 753; 1855, Lat-
when an additional certificate is required); tourett 17. Cook, 1 Ill.. 1; 190·1, Tomlin v. 
§ 4150 (but the seal of court is not necessary Woods. 125 Ill.. 367, 101 N. W. 135: 1828. 
for a copy to be used before the same court) ; Taylor II. Bank. 7 T. B. Monr. Ky. 57G. 585; 
§ 2295 (certified copy of a recorded foreign 1858. Landry lI. Klopman, 13 La. An. 345; 
probated will, admissible); § 24G4 b (registers 1869. Kingman I). Cowles. 103 Mass. 283; 
in probate; certificd copics by them are re- 1901, Willock II. Wilson. 178 Mllss. 68, 59 
ceivable likc those of clerks of court). N. E. 757; 1871, Dean 11. Chapin. 22 Mich. 

WYOmNG: Compo St. 1920, § 6311 (certified 275; 1893, Ellis' Appeal. 55 Minn. 401. 408, 
copy of a deposition 'in pcrpetuam,' admis- 56 N. W. 105G; 1893, Ellis 11. Ellis. 55 Minn. 
sible); § 4673 (making admissible certified 401, 56 N. W. 1056; IS00, Olden II. Field. 2 
copies of .. duly certified copies" of .. proceed- Yeates Pa. 532; 1824. Kean v. Rice, 12 
ing in foreign courts mentioned and referred S. &: R. Pa. 203. 207; 185S;.'Ohio il. Hinch-
to in U 4666, 46G7, and 4670," "when re- man. 27 Pa. 479, 485; 1871, Coffce II. Neely, 
corded in the office of the couhty clerk of the 2 Heisk. 304. 307; 1796, Ellmore II. Mills, 
county where the land involved is situated ") ; 1 Hayw. Tenn. 359; 1883. Pickett II. Boyd. 
§ 6753 (probate clerk's certified transcript, 11 Lea Va. 49!:S. 501; 1831, Ex parte Povall. 
under court seal, of minutes showing appoint- 2 Leigh Va. 81G, 817; 18S9, Thra.~her 17. 

ment of administrator, etc., admissible). Ballard, 33 W. Va. 285. 287, 10 S. E. 411. 
§ 1681a. 1 As between the Federal courts them- emtra: 1892. Tharpe II. Pearce, 89 Ga. 194 • 

8elves, the statute lays down no rule; conse- 15 S. E. 46 (since the Code. a judgment in a 
quently (ante, § G), the ordinary rule for courts sister State must be authenticated under the 
within the same jurisdiction is applicable, Federal statute if applicable. or if not, under 
namely a clerk's copy ul\der court seal suffices, the Code section applicable; but compare the 
without the statutory certificatc of the judge; later decision 8Upra); 1903, Lehmann 11. 

1877, Turnbull v. Payson, 95 U. S. <U8. 424 Rivers. 110 La. 1079, 35 So. 296, 8emble (for a 
(even where the record is from another circllit Federal judgment in bankruptcy); 1881, 
or district); 1899, National Accid. Soc'y II. Hope II. Hurt, 59 Miss. 174. 178 (where no 
Spiro, 37 C. C. A. 388, 94 Fed. 750 (and B domestic statute provides for authentication 
deputy c1erk·s certificate will be presumed to of judicial records in other States. the Federal 
have been made during the clerk's absence). statutory mode must be followed). Compare 

The same is true of a Federal record-copy the analogous rulings 8J! to Rev. St. § 906. 
offered in a Slate court: 1877, Turnbull II. cited ante, § 1680a. note 2. 
Payson, 95 U. S. 418. 424 (even where the Conversely, the Federal mode suffices, even 
record is from a ]'ederal court sitting without though the local statute requires more: 1903, 
the State); 1903. Allison II. Robinson, 136 Dusenberry I). Abbott, Nebr. , 95 N. W. 
Ala. 434, 34 So. 966 (a Federal record need 466, or though the local statute provides 
not he certified by the judge when offered nothing. Compare the cases as to records 01 
within the State in which t.he Federal court is) ; foreign dwk, cited ante, § 1652, n, 4, § 1680. n. 2. 
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United States is in a State court in theory generally a foreign state, yet the 
rule adopted in the Federal statute is not the one prescribed by Chief Justice 
Marshall for foreign records, but corresponds in form to the orthodox English 
common-law rule, with the addition of a formal certificate of the clerk's author
ity by the judge. The fact that this statute was passed fourteen years before 
the decision in Church v. Hubbart 3 suggests that it represented the traditional 
rule as then familiar to the profession; and yet it foreshadows, with its judge's 
certificate, the American theory of custodian's authority. 

The interpretation of this statute, simple as it is, has given rise to many 
rulings, concerned chiefly with the literal application of its words to copies 
of various sorts.4 The number of these rulings, when compared with the 

3 Quoted Il'Upra. 1847. Young v. Thayer. 1 Greene 196: 1849. 
4 These rulings in the Federal courts l>re Lewis ». Slltliff. 2 Greene 186; 1854. Roop v. 

already carefully collccted and fully stated Clark. 4 Greene 294; 1855. Lattourett v. 
by various editors in their Annotations to Cook. 1 Ia. 1; 1859. Greasons ». Da\is. 9 
the Revised Statutes. and it seems unncccssnry Ia. 219. 224; 1870. Simons "D. Cook. 29 Ia. 324: 
to repeat them here. But in the following Kentw;ky: 1814. Stephenson 11. Bannister. 3 
Jist will be found (not in completeness) rulings Bibb 369; 1822. Strode v. Churchill. 2 Litt. 75. 
of the State courts 011 the same statute; they 76; 1831. Helm ». Shackleford. 5 J. J. M. 390. 
arc also important (though more so before lo~al 393; 1847. Waller v. Cralle. 8 B. Moor. 11. 15: 
statutes had become so numerous). but they are 1848. Moore v. Ann. 9 B. l\lonr. 36; 1852. 
not elsewhere collected; space does not suffice Young v. Chandler. 13 B. Monr. 252; Loui8i
to set forth the tenor of each. for much quota- ana: 1824. Kirkland v. Smith. 2 Mart. N. s. 
tion of rellSoning would hi, needed for accuracy: 497; 1827. Balfour v. Chew. 5 Mart. N. S. 517; 
Alabama: 1848. Hudson v. Daily. 13 Ala. 722, 1829. Scott '1'. Blanchard. 8 l\fI\rt. N. 8. 30, 
727; 1850. Elliott v. McClelland. 17 Ala. 306; 18-12. Jordan v. Black. 1 Rob. Le. 575. 
206. 208; 1858. Thrasher v. Ingrad. 32 Ala. 578; 1842. Goodman ». Jamcs. 2 Rob. La. 
645. 657; Arizona: 1920. Ford v. State. 21 297; 1842. Bowles' Succession. 3 Rob. La. 33; 
Ariz. 567, 192 Pac. lll7 (marriage certificate 1845. U. S. v. Bank of U. S .• 11 Roh. La. 
authenticated by Mexican rhi("f judge with seal. 418. 429; 1855. Fitzpatrick v. WilliamR. 10 
by governor of Federal district. by fort'ign Ln. An. 517; IS79. State v. Barrow. 31 La. An. 
affairs department, and by American vicc- 691; Marylalld: 1855. Case v. McGee. 8 Md. 
consul. admitted); ArkaTl8l18: 1847. Butler 9. 14; .lfl18.achusclls: 1824. Warren v. Flagg. 
v. Owen, 7 Ark. 369; 1854. Central Bank v. 2 Pick. 448. 450; 1901. Willock 11. Wilson. 178 
Veasey, 14 Ark. 671. 674; 1884. Blackwell 11. Mass. 68. 59 N. E.7M; Michigan: 1878. Wilt 
Glass. 43 Ark. 209. 211; California: 1859. II. Cutlcr. 38 l\Iich. 189. 198; MissuBippi: 
Low D. Burrows. 12 Cal. 181. 188; Connecticut: 1848. Mehin 11. Lyons. 10 Sm. & M. 78; 1849. 
1812. Russell D. Edwards. 5 Day 363; 1866. Stuart v. Swanzy. 12 Sm. & M. 684. 689; 1852. 
Adams 11. Way. 33 Conn. 419. 429; 1897. Smith Stewart v. Swanzy. 23 l\1iss. 502. 505; 1854. 
v. Brock~tt, 69 Conn. 492. 38 At!. 57: Dcla- Batcs v. McCully. 27 Miss. 584; 1856 •• Jordan 
ware: 1845. Regan v. McCormick. 4 Harringt. II. Thomas. 31 Miss. 557; 1866. SherwClOd v. 
435; Georgia: 1850. Settlev. Allison. 8 Ga. 201. Houston. 41 Miss. 59. 64; MU8OUri: 1823. 
205; 1858. Goodwyn v. Goodwyn. 25 Ga. 203; Hays v. Bouthalier. 1 Mo. 346: 1831. Hutchi-
1874. Cox v. Jones. 52 Ga. 438: 1880. McAllis- son v. Partick. 3 Mo. 65; 1834. Posey v. 
ter v. Mfg. Co .• 64 Ga. 623. 624; 1903. Taylor Buckner. 3 Mo. 604; 1834. Blair v. Caldwell. 
II. McKee. 118 Ga. 874. 45 S. E. 672; 1914. 3 Mo. 353; 1835. McQueen v. Farrow. 4 Mo. 
Hope v. First National Bank. 142 Ga. 310. 82 212; 1844. Bright v. White. 8 Mo. 421. 426; 
S. E. 929; IUinois: 1839. Trader 11. McKee. 2 1850. Duvall v. Elli~. 13 Mo. 203; 1852. 
Ill. 558; 1853. Ducommun D. Hysinger. 14 Wilburn v. Hall. 16 Mo. 426. 430; 1852 
Ill. 249; 1859. Spencer v. Langdon. 21 Ill. 192; McLain v. Winchester. Ii Mo. 49. 54; 1858. 
1869. Newman v. Willetts. 52 Ill. 98; 1872, Manning v. Hogan. 26 Mo. 570; 1860. Grover 
Brackett v. People. 64 Ill. 170; 1875. Horner 11. II. Grovcr. 30 Mo. 400. 403; NWrl18ka: 1898. 
Spelman. 78 Ill. 206; Indiana: 1833. Adams Comstock v. Kcrnin. 57 Nebr. J, 77 N. W. 
t1. Lisher. 3 Blackf. 241.243; 1845. Redman v. 387; 1905. Chapman v. Chapman. 74 Nebr. 
Gould. 7 Blackf. 361; 1857. Draggoo 11. Gra- 388. 104 N. W. 880; New Hampshire: 1828. 
ham. 9 Ind. 212: 1861. Vaughn '1'. Griffith. Robinson t1. Prescott. 4 N. H. 450. 454; 1834. 
16 Ind. 353: 1881. Bradford v. Russell. 79 Ind. Mahurin v. Bickford. 6 N. H. 567; New Jer-
64. 70; 1881. Ansley v. Meiklt'. 81 Ind. 260. sey: 1901, Stcele v. Queen. 67 N. J. L. 99. 50 
262; Iowa: 1847. Gay v. Lloyd. 1 Greene 78; At!. 668: New York: 1800. Smith v. Blagge. 
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§ 1681a EXCEPTIONS TO THE' HEARSAY RULE lCBAI'. LIV -
scanty English rulings on the same subject, is a suggestive i1Iustration of 
the inherent obstinacy with which our system of litigation refuses to suffer 
the final settlement of a principle by any concise codified statement, however 
skilful and correct. 

It is worth noting that. the peculiar d{)uble certificate prescribed by R. S. 
§ 906 (a judge certifying the copyist's office, and then his clerk certifying the 
judge's office) concems only documents" not appertaining to a court," so that 
there are ordinarily three distinct officers involved (copyist-custodian, judge, 
and judge's clerk). It is applicable only to official records in general, as noted 
in § 1680a, ante, and not to the specific class of judicial records. For judicial 
records, U. S. Rev. St. § 90.5 is intended. U. S. Rev. 8t. § 906 was not intended 
for judicial records. If it did apply to judicial records, the meaningless and 
ineffectual formality would be prescribed for the clerk to certify the judge, 
and then the judge to certify the clerk; and yet that form is sometimes em
ployed by attorneys in proving judicial records, under the belief that the 
statute of our forefathers countenances such a singularity.s 

§ 1682. Same: Copies of Registered Deeds; Judicially established Copies 
of Lost Documents. (1) The use of certified copies of registered deed~ in
volves no special variation from the general principle already considered for 
copies of official documents in general (mIle, §§ 16i7, 1680). 

(a) So far as concerns the implied authority to certify copies, We find in 
England the general principle here also negativing this authorit~·; for al
though the register (or "inrolment") was there apparently regarded as 
1 Johns. Cas. 238; 1846. Coit 11. Millikin. 
1 Den. 376; 1858. Hatcher v. Rocheleau, 
18 N. Y. 87. 89: 1862. Morris 11. Patchin. 
24 N. Y. 394 (general commentary on 
the statute); 1879. Burnell v. Weld. 76 N. Y. 
103 ; North Dakota: 1907. Strecker v. Railson. 
16 N. D. 68. 111 N. W. 612 (justice of the 
peace); Ohio: 1832. Silver Lakc Bank v. 
Harding. 5 Oh. 545; Oreoon: 1853. Pratt v. 
King. 1 Ol'eg. 49; 1886. Keyes 11. Mooney. 13 
Or. 179. 181.9 Pac. 400: PenTUlylvania: 1846. 
Lothrop v. Blake. 3 Pa. St. 483. 495; 1848. 
Snyder v. Wise. 10 Pa. 157; South Dakota: 
1913. Gnnow v. Ashton. 32 S. D. 458. 143 N. W. 
383 (for a Federal District Court within the 
State. the judge's ccrtifieate. ccrtifying to the 
clerk·s. is not necessary); Texas: 1856. 
Houze v. Houze. 16 Tex. 598; 1856. Plltrick 
v. Gibbs. 17 Tex. 275. 277; Vermont: 18.34. 
Blodget v. Jordan. Ii Vt. 580. 585; WisCQTUIin: 
1855. Ordway v. Conroe. 4 Wis. 45. 48; 18,';9. 
Kirschner v. State. 9 Wis. 140. 145; 1863. 
Hackett v. Bonnell. 16 "Tis. 471. 477. 

6 The following cases scem to countcnllnce 
this error; 1908. Britton v. Chamberlain. 234 
111.246.84 N. E. 895 (decree of Supreme Court 
of New York; the clerk certified under court 
seal the correctness of the copy. the justice 
J. S. L. certified that the attestation was in 
due form and the clerk certified that J. S. L. 
was justice; "we think the decree was prop-

erly certified"); 1908. Light 11. Reed, 234 
III. 626. 85 N. E. 282 (the opinion refl'rs to 
such nn erroneous triple certificate of a judicial 
record as being .. in strict Ilecord with the 
act o( Congress "). But when this error is 
rorumitted. the clerk's superfluous certificato 
may be disregarded. and tho copy used under 
the present R. S. § 905: 18.';6. Gavit v. Snow
hill. 26 N. J. L. 76. 

It is therefore not quite correct to say (as in 
GanOlv v. Ashton, &2 S. D. 458. 143 N. W. 
383. (ollowing certnin annotators) that in 
U. S. Re\". St. 1878. § 005. the reason for 
rc.-quiring a judge's certifica til tQ thc clerk's 
eertificnt~ is that "the [local) Court is not 
presumed to know or to take jUdicial notice 
of the laW! in force or what is 'due form,' 
in another State or foreign jurisdiction ... 
The rcllson is (ante. § 1679) that the local court 
(where the document is offered) docs not know. 
and the foreign judge does know. (1) whether 
his clerk wns genuinely the signer and sealer. 
(2) whether J. S. WIIS the clerk. and (3) whether 
the clerk wns by law the custodian; but of 
these three things. onlY (3) is a point of law. 
The "due form" of the Federal statute is 
merely a technical phrase covering those three 
elements: there is no peculiarity of II form ,. 
involved in the certificate; (1) and (2) are 
pure fnct and (3) is pure law. 
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§§ 1630-1684] CERTIFIED COPIES: JUDICIAL RECORDS § 1682 

receivable to prove the deed's contents and execution,l yet the clerk of inrol
ments could not certify copies.:! In the United States, on the other hand, no 
doubt seems ever to have been entertained that the registrar as custodian, 
even where statute did not expressly make his copies admissible, was im
pliedly authorized to give them. (b) The authentication of the registrar's 
copy would, on general principles, have been sufficiently made, for domestic 
officers, by his seal of office, and, for foreign officers, by the great seal of State 
with a certificate of due attestation (ante, § 1679). But the local statutes 
providing for registration and for the use of certified copies now almost uni
Y'!rsally contain express provisions for authentication; where these are lack
ing,3 the Federal statute (Rev. St. § 906; quoted ante, § 1680) is available 
for the purpose. (c) But the certified copy merely furnished the contents of 
the register, and thus brought up ultimately the fundamental question of the 
admissibility of the register to prove the contents and execution of the deed. 
This question, as already noticed (ante, §§ 1648-1656), involves its own pecu
liar principles. 

(2) Statute has in many jurisdictions provided for the establi.3hment of 
lo.~t documents records, deeds, and the like by judicial proceedings 
based on copies. These copies become official copies, and are usually by 
statute expressly made admissible; they become parts of an official register, 
however, and thus come under the general principle.4 

§ 1683. Quasi-Ofllcia.l Copies certified by Priva.te Persons. No person not 
nn official can upon any principle have an authority to certify copies which 
shall be admissible,1 unless at least a duty is expressly cast upon him by stat
ute. Even then it is doubtful whether this statutory duty upon a private 
person would suffice to render his copies admissible.2 But in a few jurisdic
tions, on grounds of public convenience, statutes have expressly declared ad
missible, without calling the copyist, certified copies made by sundry kinds of 
custodians of private documents having frequent use for evidential purposes; 
the.chief instances are the registers of churches and the records of corporations.3 

§ 1682. 1 See the cases cited in § 1650, ante. 2 The general principle has already been 
2 See the quotation from Buller's Nisi examined ante, § 1633a, § 1674, BUb fine. 

Prius, ante, § 1677. S Compare the statutes and cases cited 
S The authorities on all the points concern- ante, § 1223, exempting the rule for production 

ing certified copies of registered conveyances of the original; the two series of statutes do Dot 
havc been placed ante, §§ 1648-1656. always coincide; compare also the statutes 

• The authorities are placed ante, § 1660. permitting proof by affidc.uit (post, § 1710): 
For the rule against e: ccw of a copy, sec ante, ENGLAND: 1911, Albutt's and Screcn'sCase, 
§ 1275; for the clmcluai"Dents& of such a copy, 6 Cr. App. 55 (under St. 18;9, 42 Vict. c. 11. 
sco ante, § 1347. . § 4, a copy of a banker's book need not be by 

§ 1683. 1 1814, Stoever II. Whitman, 6 all officer of the bank; here by a chartered 
Binn. 416 (copy of church register certified accountant). 
under corpo1'1'.te seal, excluded: Tilghman, CANADA: Dominion: Rev. St. 1906, c. 79, 
C. J.: "It might be convenient usuch certifi- § 174 (certified copy of a company by-law, 
cates were received in evidence: but that under the company's seal and officer's signA -

alone will not authorize courts of justice to ture, to be evidence) : §109 (same, as against a 
receive them. Thc party against whom a shareholder); Evid. Act, c. 145, § 24 (corpora
fact is to be proved has a right to call for the tion documents and book-entries; cited ante, 
oath of a witness, except in those cases where § 1680); British Columbia: Rev. St. 1911, c.78, 
it is otherwise ordered by Act of Assembly"). § 32 (like Dom. Evid. Act,§ 24): Manitoba: 
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§ 1684 . EXCEPTIONS TO THE HEARSAY RULE [CHAP. LIV 

§ 1684. Officially Printed Copies (of Decisions, Sta.tutes, and Miscella.neous -
Docllments). There is no reason why an officer may not be authorized to 

Rev. St. 1913, c. 21, § 35 (building-society's certified copy hy the "secretary, clerk, CMhier, 
by-laws, etc., provable by the certified copy or other keeper," under corporate seal, if any) ; 
of the secretary or manager, without proof of Indiana: Burns' Ann. St. 19E, §§ 5771, 5794 
the society's seal}; c. 35, t 87 (joint-stock (records of telegraph and telephone compnnies, 
company's by-law, provable by its officer's provable by the secretary's attested copy, 
ce~'tified COpy under company seal); c. 168, .. when the interests of said corporation are 
§ 100 (railway corporation's proceedings, concerned"); 1873, King t'. Ins. Co •• 45 Ind. 
provable by the secretary's certified copy}; 43, 60 (copies not in terms of the statute, ex-
c. 65, § 15 (like Dom. Evid. Act, § 24); § 28 eluded); Kansas: Gen. St. 1915, § 7282 
(like ib. § 28); c. 168, §§ 98, 100 (by-laws, (religious society's register of marriages, etc., 
etc., of railway companies, provable by certi- prm'able by affidavit-copy); Kentucky: Stats. 
tied copy of the president or secretary); l!H5, § 1629 (official books or ordinances of a 
New/oundlarul: Consol. St. 1916, c. 92, §§ 3, 4 religious society, provable by the eustodian's 
(affidavit-copy of bankers' books, admissible) ; certified copy); Louisiana: Rev. Civ. C. 1920, 
Nova Scotia: Rev. St. 1900, c. 163, § 11 (like § 694 (secretary of a railroad company's 
Dom. E\'id. Act, § 24); c. 128, § 79 (certified certified copy under corporate seal of the 
cOpy of a corpornte resolution, by an officer company's books, admissible); § 3488 (harbor-
under corpora to seal or hy a registrar under his lng a deserting seaman; copy of shipping 
seal, admissible); c. 99, § 204 (secretary's articles, authenticatcd by captain's affidavit, 
certified copy of a railway corporntion's to be evidence that the seaman .. actuallY 
minutes of IDeeting, admissible); § 214 (so for Bi~ned said articles"); Maryland: Ann. Code 
by-laws. etc., certified by president or secre- 1914, Art. 23, § 13 (certified copy of a cor-
tary); Ontario: Rev. St. 1914, c. 76, § 26 poration by-law under corporate seal, by the 
(any "document, by-law, rule, rCgUlation, or president and secretary, or treasurer, ad-
proceeding," and any "entry in any register or missible); J-fll8sachusetts: Gen. L. 1920, e. 155, 
other book of any corporation created by § 22 (attested copy of corporate articles of 
charter or statute ill this province" is provable organization, admissible); c. 176, § 35 (fra-
by copy "purporting to be certified under t.he ternal benefit society; printed copy of 
seal of thc corporation and the hand of the constitution and by-laws, certified by see-
presiding officer or aecr.-tary thereof," 'without retary or corresponding officer, admissible); 
further proof); § 49 (commercial documents c. 233, § 77 (bank's records; cited arlie, § 1710) ; 
provable by copy; cited alltc, § 122a); Millnc.~ota: Gen. St. 1913, § 6289 (certified 
Saskatchewan: St. 190r., c. 3D, § 194 (regUlation copy of a record of deeds, etc., of cemetery lots, 
etc., of a railway company, provable by copy by the secretary of a cemetery association, 
certified '.'by the prcsiul'nt, secretary, or other admissible); Jllissouri: Rev. St. 1919, § 5351 
executive officrr," under company seal}; (domestic corporation's records and papers on 
Yukon: Consol. Ord. 1914, c. 3D, § 11 (like file, provable by certified copy of the secretary 
Dom. Evid. Act, § 24; quoted ante, § 1680). or president under corporate seal); § 535~ 

UNITED STATES: Federal: U. S. St. 1917, (church register of marriages, etc., kept in the 
Feb. 14, c. 53, § 7 (intoxicating liquor in State, provable by affidavit copy); § 9773 
Alaska; carriers required to keep a record of (same as § 5:351, but reading" and" for" or" 
shipments; the carrier's agent's certified before "president"); § 11849 (certified copy, 
copy of the record to be admissible) ; Alabama: by secretaries, of proceedings of consolidated 
Code 1907, § 3978 (registers of marriage, trust companies, admissible); Nebraska: Rev. 
births, and deaths, kept by law or church rule; St. 1922, § 6824 (documents in the custody of 
custodian's certification admits them); 1889, the Nebraska State Historical Society are 
Hawes~l>. State, 88 Ala. 3i, 69, 7 So. 302 (the provable by cert~~d COpy of its secretary or 
statute applies to registers kept out of the curator" under seal Bnd oath ") ; New 
State; certificate of a purporting custodi:m Jersey: 1902, Hancock ~. Supreme Council, 
Bufficiently authenticates B copy of the 67 N. J. L. 614, 5Z Atl. 301 (whether a certified 
register); Connecticut: Gen. St. 1918, § 5728 copy of a foreign parish rcgister, by a priest 
(corporations; quotcd allie, § 1680); § 5733 or clerk, is admissible, not decided) ; New 
(churches, common prOlJrietors, etc.; quoted York: C. P. A. 1920, § 412 (records of· a 
anle, § 1680); Delaware: Rcv. St. 1915, .. public hospital" showing condition or trcat-
§ 2171 (rclib-ious society's register of a birth, ment of patient, provable hy transcript 
death, marriage, or burial, provable by the certified by superintendent or his assistant); 
chairman's copy under corporatescal) ; Georoia: N ortlt lJak&ta: Compo L. 1913, § 5065 (fraternal 
Re\,. C. 1910, § 5823 (domestic corporation's benefit society's articles of Ilssociation, etc .• 
books, provable by copy certified by t~e chief provable by copy .. certified by the BCcret:try 
officerin charge) ; Illinois: Rev. St. 1874, C. 51, of the society c.' corresponding officer ") ; 
§ 15 (papers and rccords of "any corpora- Ohio: Gen. Code Ann. 1921, § 9496 (fraternal 
tion or incorporated association," provable by benefit societies; printed copy of constitution 
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§§ 1630-1684) OFFICIALLY PRINTED COPIES § 1684 

give printed copies as well as to give written copies; nor has there been any 
doubt that such authorized copies were admissible. Yet it cannot be said 
that such an authority has ever been implied from the nature of an office 
(ante, § 1674). An official printer's copies have been usually regarded as 
admissible; but the official printer's authority, though a general one, is ex
press rather than implied. The objections that have been made in connec
tion with the use of printed copies have chiefly had their source, not so much 
in a doubt of nny of these principles, us in the difficulty of presuming the 
authenticity (post, § 2151) of a printed copy purporting to be an official one. 
'l'he doctrine of presuming the genuineness of an official seal has served to 
furnish a mode of authenticating certified copies (ante, ~ 1679, post, § 2163); 
but there has naturally been a hesitation about extending this doctrine to 
impressions of type purporting to represent an official seal or certificate. 
Thus, it is with the authentication of the copy rather than the authority to 
furnish it that the difficulties have arisen. . 

In general, then, where an official printer is appointed, his printed copies 
of official documents are admissible. It is not necessary that the ·i mter -
should be an officer in the strictest sense, nor that he should be exclusively 
concerned with official work; it is enough that he is appointed by the Executive 
to print official documents. As for authentication of his copies, it is 
enough that the copy oil'cred purports to be printed by authority of 
the government; its genuineness is assumed without further e\'idence. 

Such seem to be the general principles of the common law, to be drawn from 
a variety of passages: 

Ante 1 i26, GILBERT, C. B., Evidence, 11: "My Lord Chief Justice Parker allowed the 
printed statute to be evidence, in the case of the College of Physicians and Dr. West, of 

etc., certified by the secretary or corresponding benefit society, certified by secretary or 
officer, admissible) i Oklahlmla: Compo St. corresponding officer, admissible); § 5569 (in 
H121, § 647 (religious society's rcgistcr of actions between corporations Ilnd their stock 
marriages, etc., in this Territory, provable by holders, corporate books are provable by 
certified copy by the pastor" or other head of secretary's certified copy under corporate 
any such society or congrcgation, o~ hy the seal); Tezas: Rev. Civ. St. 1911, § 3n3 
clerk or othcr keeper of such rcgister"); (domestic corporation's records, provable by 
§ 5267 (instruments affecting real estate but not copy authenticated by presidcnt and secretary 
requiring record may be proved by copy "duly under corporate seal); Ulah: Compo L. 1917 
verified by oath or affidavit of any person § 918 (corporation secretary's certified copy 
knowing the same to be a true copy") i Penn- of filed affidavit of notice of sale of corporate 
BlIlvania: St. 1837, Mar. 31, § 20, Dig. 1!J20, stock, admissible); Wisconsin: Stats. 1919, 
§ 10351, Evid. (church rcgisters i cited ante. § 4181 a (corporate clerk's certified copy of an 
§ 1680); St. 1897, May 25, Dig. § 18557 (em- affidavit of notice, admissible) ; § 4182 
ployee's sworn copy of books of account of a (certificato of aSilCSSmont and notice, by the 
common carripr, etc., "or other public cor- secretary of a mutual insurance company, 
pomtion," admissible: cited ante, §§ 1223, admissible) i § 4182 a (" vcrifil'J copics" of the 
1519) i Rhode Island: Gen. L. 1909, C. 292, books of a life or mutual benefit association 
§ 48 (custodian's cert.ified copy of a newspaper "doing business on the level premium or 
deposited with the Rhode Island Historical assessment plan," admissible, when served on 
Society, admissible); South Dakota: Rev. C. the opponent six days before term, with an 
1919, § 8812 (rcco::ded affidavits of notice of opportunity given for inspection of books); 
bale of eorpomtioo. shares, provable by seerc- Wyomino: Compo St. 1920, § 5345 (fraternal 
tnry's certified cc,pieR IIndcr corporate SCII\); benefit society; printed copy of cOllstitution 
Tennes8ee: Shannon's Code 1916, § a369 a 112 and laws, certified by secretary or eorrespond
(printed copies of constitution, etc., of fraternal ing officer, admissible). 
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the truth of a private act of Parliament touching the institution of the College of Physi
cians, because the printed statute-book is printed by the Quecn's authority, and therefore, 
though it be not so good evidCllee as an exemplification under seal, yet it must be supposed 
as good an evidence of the truth of a copy as a copy compared with the rolls and sworn 
to by the testimony of any witness, which is allowed daily as a good proof of the 

• 
eopy of a record; for a copy printed by the public authority derives more credit from 
that authority than it would from the testimony of any Jiving witness that had com
pared it." 

Ante 1767, DULLER, J., 1'rials at Nisi Prius, 225: "Not that the printed statutes are 
perfect and authentic copies of the records themselves; but every person is supposed to 
know the law, and therefore the printed statutes are allowed to be evidence, because they 
are the hints oC what is supposed to be lodged in every man's mind already. Pout in private 
acts of Parliament the printed statute-book is not evidence, • • • for they are not con
sidered as already 10dgl...J in the minds oC the people. However, a private act of Parlia
ment in print that concerns a whole country, as the act oC Bedford Levels, for rebuilding 
Tiverton, etc., may be given in evidence without comparing it with the record. And 
these things are the rather admitted because they g .. in some authority from being printed 
by the King's printer, and besides from the notoriety of the subject of them they are 
supposed not to be wholly unknown." . 

1814, TILGUMAN, C. J., in Biddis v. James, 6 Binn. 326: "Confidential persons have 
been selected to compare the copies with the original rolls and superintend the printing. 
The object of this provision was to furnish the people with authentic copies; and from 
their nature, printed copies of this kind, either of public or private laws, are as much to 
be depended on as the exemplification verified by an officer who is the keeper of the record . 
. . . I am for admitting the printed copies authorized by the Legislature, either of this or 
any other State, whether the laws be public or private." 

1820, DUNCAN, J., in Jones v. Maffet, 5 S. & R. 532: "Such authorized authentic publi
cation would be more satisCactory evidence than a sworn copy; less danger of mistake or 
corruption or fabrication. . • • It is not the being in a statute book which gives them 
authenticity, but the publication by the King's printer." 

1854, EASnL\N, J., in Emery v. Berry, 28 N. H. 473, 487 (admitting a printed copy of 
the Maine Statutes, purporting to be official): "Such a course seems called for by the 
great convenienee and saving of expense that it will afford to all parties, and by that 
confidential relation which exists between the States. The rule, too, would seem to be 
almost entirely free from any danger of abuse, and error or imposition could easily be 
detected. " 

1878, MAUSTON, J., in W11t v. Cutler, 38 Mich. 196: "The distinct authority for printing 
and publishing the laws need not appear in any case where they purport to be published 
under the authority of the government." 

(1) This principle has been broadly applied to admit printed copies of 
miscellaneou8 public docu1Ilcnf.<l.1 

Compare also the cases cited ante, § 1674, May 24 and July 14, 1703, were received, 
notes to, 11 (certificates by private persons). reciting the signing of the treaty: Newton, 

§ 1684. 1 ENGLAND: 1698, Dupays v. answering the objection made to them: "The 
Shepherd, 12 Mod. 216 (printed proclamation Gazette is published by authority, and haa 
of peace: "such things as these ip.. print as are been often allowed as good evidence"); 
of a public nature, as a public act of parlia- 1793, R. v. Holt, 6 T. R. 436 (Ashhurst, J.: 
ment, ••• may be given in evidence without "The Gazette is an authoritative means of 
comparing it with the record"); 1704, Cap- proving all acts relating to the King and the 
min Quelch's Trial, 14 How. St. Tr. to84 State": Buller, J.: "The Gazette, which is 
(Boston; piracy upon Portuguese .... essels: published by royal authority," is admissible 
to prove the treaty of alliance of 1703 between to prove "anything done by his Maiesty in 
Portugal lind England, the London Gazette of his character of King or which has passed 
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(2) Upon this principle, also, a copy purporting to be officially printed, of 
a decision of a court is admissible.2 The few instances of exclusion rest on 
other grounds, for example, the failure to account for the original of a 
document,3 or the preference for a certified copy over a printed copy.4 There 
is little authority on the precise point, for the reason that, by another Excep
tion to the Hearsay rule, all printed copies of judicial decisions, whether by 
official authority or by private enterprise, are generally treated as admissible.a 

But there can be no doubt of the general principle. Statutes sometimes ex
pressly declare printed volumes of reports admissible.s 

(3) The most frequent application of the principle, however, is to the 

through his Majesty's hands"; here received 
to show certain addresses presented to the 
King and the fact of their presentation; 
Kenyon, L. C. J.: "That the Gazette is 
evidence of many acts of State is not doubted. 
... These documents are addresses of 
different bodies of 5t:"bkt:ts ..• received by 
the King in his public capncity. They then 
become acts of State, and of such acts, an
nounced to the public in the Gazette, it is 
admitted that the Gazette is eyidcnce ") ; 
1805, Kirwan Il. Cockburn, 5 Esp. 234 (official 
gazette received to prove an army appoint
mcnt; compare §§ 1228, 1242, ante, which arc 
involved in this ruling); 1809, Van Omeron v. 
Dowick, 2 Camp. 44 (official gazette, ad
mitted); 1811, R. t). Gardner, 2 Camp. 513 
(contra to Kirwan Il. Cockbum. supra) ; 
1820, Att'y-Gen'l t). Theakstone, 8 Price 92 
(official gazette, admitted); 1825, Bradley 11. 

Arthur, 4 B. & C. 304 (official printed copy 
of army regulations, excluded); for the learn
ing about the privileges of the King's printer, 
see Bssket t). Univ. of Cambridge, 1 W. Bl. 
106; Universities 11. Richardson, 6 Ves. Jr. 
689. 

UNITED STATES: Federal: 1842, Watkins Il. 
Holman, 16 Pet. 55 (U American State Papers" 
admitted); 1856, Bryan t). Forsyth, 19 How. 
334, 338 (report printed in "American State 
Papers," admitted); 1860, Gregg Il. Forsyth, 
24 How. 179, ISO (similar); 1881, Post Il. 
Supenisors, 105 U. S. 667 (printed copies of 
legislative journals, published by law, are 
e~idence of the contents, in Illinois); 1919, 
Chesapeake & Delaware Canal Co. v. U. S. 
250 U. S. 123. 39 Sup. 407 (records of the 
U. S. Treasury Department, printed by 
authority of law and "produced from the cus
todyof the Department, admitted without the 
certification of copy mentioned in U. S. Rev. 
St. 1878, § 882); Delaware: 1844, Houston II. 
Spruance, 4 Harringt. 117, 119 (printed official 
pamphlet showing mail routes, admitted); 
Florida: 1870, Doe t). Roe, 13 Fla. 602 ("Amer
ican State Papers" admitted) ; IUinois: 
1839, Lurton 11. Gilliam, 2 Ill. 577, 579 (State 
Register, received to prove the Governor's 
proclamation) ; Indiana: 1889. Marks v. 

Orth, 121 Ind. 10, 13, 22 N. E. 668 (printed 
document purporting to be congrcssioub",. 
excluded on the facts); Louisiana: 1859, 
Dutillet 11. Blanchard, 14 "La. An. 97 (" Amer
ican State Papers" received); 10I assachu.~etls : 
1871, Whiton v. Ins. Co., 109 Mass. 30 (official 
volume of the U. S. "Foreign Relations" 
admitted); 1886, Cushing"!7. R. Co., 143 Mass. 
77,78,9 N. E. 22 (printed copy of a purporting 
U. S. Senate document; not decided); 
Mis8is8ippi: 1858, Nixon v. Porter, 34 Miss. 
697, 707 ("American State Papenl," ad
mitted); Missouri: 1872, Callaway v. Fash. 
50 Mo. 420, 423 ("Patent-Book of the State 
of Illinois," excluded 011 the facts) ; New 
Jersey: 1844, Brundred 11. Del Hoyo, 20 N. J. 
L. 334 (government gazette, not received to 
show a patent-application published); NfNJ 
York: 1810, Radcliff 1:. Ins. Co., 7 Johns. 50 
(officially printed diplomatic correspondence. 
admitted); 18~7, Root 11. King, 7 Cow. 636 
(officially printed edition of legislative journals 
received); Vel/lIont: 1888, Fulham II. Howe. 
60 Vt. 351, 357 (officisl priuted copy of the 
Federal census-compendium, received). 

For statutes covering this part of the su b
jeet, see infra, note 15. 

2 1877, Ely 11. James, 123 Mass. 44. In R. 
v. Raudnitz (1869). 11 Cox Cr. 360, a copy of 
bankruptcy adjudication in a journal pur
porting to be the London Gazette was ad-
mitted under special statute. 

a 1873, Hoyt 11. Shipherd, 70 Ill. 309, 310 
(report of a contract iu an official volume of 
local decisions, exduded, bccausc the original 
wss not accounted for). 

4 1877. Donellan v. Hardy. 57 Ind. 303. 402 
(official printed report of an opinion of the 
Supreme Court, not received to prove the 
contents of a judgment, a certified copy being 
availaWe). 

For this general subject of the preference of 
one kind of copy over another kind, sec ante, 
§ 1273. 

6 Sec post, § 1703. 
8 For the statutes dealing expressly "ith 

official reports. see infra, 1I0te 15; for the 
statutes dealing "ith all other printed reports, 
sce post, § 1703. 
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evidencing of the sootute law, domestic and foreign. Upon the theory of 
judicial notice, no evidence of a. domestic law need be offered (post, § 2572). 
Nevertheless, it may be offered; and the present Exception is employed 
whenever an officially printed copy of a statute is received. 

(a) For domestic geMral statutes, no doubt seems to have existed, at 
least since the middle of the 1700s; 7 copies purporting to be the officially 
printed ones are unquestionably admissible. 

(b) For domestic pril'Ute acts, there was at one time 8 apparently no recog
nition of copies purporting to be officially printed. Yet there was no real 
ground, either in principle or in policy, for the distinction. It came to be 
the custom in England to insC7-t in private acts a clause providing expressly 
that they should be printed by the King's printer and that a copy so printed 
should be admissible.9 But in the United States the same result was gen
erally reached on common-law principles; 10 and legislation has now almost 
everywhere sanctioned this rule.ll 

(0) For foreign statutes, no difficulty seems ever to ha\'e been felt as to the 
admissibility of a copy proved actually to have been printed by official author
ity. But there was with some Courts a hesitation about assuming the gen
uineness of a copy purporting to have been thus printed. In New York and 
New Jersey, it was perhaps once the law that no officially printed copy, how
ever proven, could be received.12 In England, and in a few of our own courts, 
some sort of authentication, by testimony on the stand, was additionally re
quired; testimony that the copy or edition offered was "commonly accepted" 
in the foreign court being usually the form of this authentication.1:! In still 
other courts (represented by the last two quotations above), the mere pur
porting to be officially printed was taken as sufficient; 12 precisely in the same 

7 1649. Lilburne's Trial. 4 How. St. Tr. 1269, edition); 1814, Biddis ~. Jamp.s. 6 Binn. Pa. 
1347 (a printed statute, on objection, was 326 (quofAld supra); 1824. Kean II. Rice. 12 
proved as an examined cOpy); 1700. Anon .• 2 S. &: R. 207; for Missouri. see the singular rulillg 
Salk. 566 (on a plea of 'nul tiel record,' the cited in note 15, infra. 
official printed copy of n statute will not 11 See them infra. note 15. 
suffice; an exemplification under the gleat 12 For the rulings in the different jurisdic-
seal is neccBBIlry; bccaul!C this is equivalent to tions, see in/ra. note 15. 
the originnl; see ante. § 1216); 1735, Edwards Certain other principles affecting the mode 
~. Vasey, dtNl 1 W. Bl. 110 (king's printer's of evidencing foreign law may here be dis-
copy of a statute. admissible). criminated. (a) Whether an expert witness to 

Whether the authority must be that of the the foreign law may state its tm ms. if it lieR 
t:entral govcrnment. or "'hether that of a in statute. without producill/1 a copy either 
municipality would equally suffice, l5eems not printed, certified. or examined; this invoh'es 
to have been settled; but statutes (in/ra. noto the question of a rule of preference for copy-
15) ha\'c almost everywhere COVI'.red tbe sub- testimony over recollection tC'ltimony. and is 
ject; on the general principle. a municipal discuMCd ante. § 1271. (b) Whether a witneR.!! 
authority would suffice; 1900. Boston o. to foreign common law is sufficiently an expert, 
Coon. 17,') Mass. 283, 56 N. E. 287 (Revised is denlt with ante. § 564; and, similarly, 
Ordinances of Boston. admitted on the facta). whether a witness. sufficiently expert. has had 

I As indicated in the quotations wpm. tukqtllJle Murcea oj oburoati<m of the law, is 
• Park. J., cited in Phillipps on Evidence, considered ante. § 690. (c) The use of ordinary 

II. 3·12; 1841. Greswold 11. Kemp, Car. & M. prirole compilation.! of foreign law, whether in 
127; 1842, R. II. Milton, 1 C. &: K. 58, noto. trMliau or in reporl& oj dcci8iom. forms the 

10 1808, Young II. Bank. 4 Cr. 387; 1838, subject of special and different Exceptions 
Owen 11. Boyle. 15 Me. 149 (here tho foreign to the HearBllY rule. treated po!!. §§ 1697. 
government was accustomed to usc the 1703. (d) Whether the terms of a foreign 
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way that the purporting impression of the foreign great seal of State was 
taken to be genuille (posi, § 21G3). But before any full and detailed develop
ment of principle had taken place in the courts, statutes intervened, in almost 
every jurisdictioll, to provide a definite and liberal rule. 

These statutes commonly state, in the alternative, two conditions of ad
missibility: the volume must either purport to be printed by authority of the 
foreign government, or it must be proved to be commonly admitted in the 
courts of that country as evidence of the law. (1) The first alternative 
properly sanctions the liberal rule of authentication which had already been 
accepted by some Courts. But the source of the authorit~· by which the 
printing must purport to have been sanctioned is seldom specifically named 
in these enabling statutes; owing to this, and to lack of foresight on the 
part of the editors, statutory collections have sometimes been excluded be
cause the title-page or printecl certificate does not convey the proper purport 
of authority. To satisfy, by II single formula, the demands of all the juris
dictions would perhaps be impossible. The uniform provision approved by 
the National Conference of Commissioners on rniform State Laws should 
receive general adoption.13 (2) The second alternative' practicall~' allows 
the use of a volume "commonly admitted" in the courts of the foreign 
country, even though it was not, and does not purport to haw been, printed 
by official sanction. The curious result here is that the resort to testimony 
of such common acceptance in foreign courts seems to have been originally 
intended merely to authenticate the official character of a volume whose 
purporting official character would not be assumed without other evidence; 14 

while under these statutes (as commonly phrased) the operation of this ex
pedient has now become much wider, and serves to admit eycn private 
compilations provided the~' are" commonly admitted" in the foreign courts.1& 

(3) It may be added that, b~' many statutes, still a third method is provided, 
namely, the Secretary of State's cerl(fied copy of the printed statute-book 
officially sent to him by the foreign government and kept in his office. This, 
however, being in form at least a certified and not a printed copy, comes 
within the general principle of certified copies (ante, § 1680). 

law may be judicially noticed. or may be the the printers to either House of Parliament. or 
lubject of a pre.mmptioll. lalls under those by any or either of them," are admissible 
respective heads, post. §§ 2536, 2573. (e) "without any proof being given that su~h 
Whether the opinion rule affects testimony to copies were so printed "); 1865. St. 28 &:; 29 
foreign law is examined po..t, § Hl.~3. Vict. e. 63, § 6 (Governor's proclamation of 

IS A Federal rule would presumably be royal assent or veto to a colonial law. provable 
constitutional; compare the Federal clallse by a copy purporting to be published by 
cited antc, § 1681, note 12. authority of the Governor in any newspaper 

If See Lacon v. Higgins, Eng., infra. in the colony); 1868, St. 31 & 32 Vi ct. c. 3; 
U The statutes are as follows: D.)cumentary Evidence Act, § 2 (any proc-
ENGLAND: Besides the following, there are lamation, etc., as cited supra, § 1680, is 

also a few minor special statutes: 1845, St. 8 &:; provable by a copy of "thc Gazette purporting 
9 Viet. c. 113, § 3 (copics of non-public acts of to contain such proclamation," ctc., or by 
Parliament, "if purporting to be printcd by tho production "of a copy purporting to be printed 
Queen's printers." and of parliamentary by the Government print~r, or, where the 
journals and royal proclamations. "purporting question ariscs in a court in any British colony 
to be printed by the priDters to the Crown or by or poSSC88ion, of a copy purporting to be printed 
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under the authority of the legislature of such "printed or purporting to be printed by the 
British colony or possession "); 1882, St. 45 order of the Senate or House"); c. 75, § 33 
Viet. c. 9, § 2 (preceding statutes extended to (animal contagious diseases; order or regula-
copies purporting to be printed under supcrin- tion provable by printed COpy certified by the 
tendence or authority of Her Majesty's minister of agriculture); St. 1903, 3 Edw. VII, 
Stationery Office); St. 1907, 8 Edw. VII, c. 16, e. 61, § 11 ("copies of the said Revisod Statutetl 
§ 1, Evidence Colonial Statutes (Acts, etc., of [of 1906, authorized by this act to be prepared], 
the Legislature of any British possession, and purporting to be printed by the King's printer, 
I>rders, ete., made thereunder, provable by from the amended roll 80 depoMited, shall be 
copy "purporting to be printed by the Govern- evidence of thc said Revised Statutes"); 
ment printer"); St. 1908, 8 Edw. VII, c. 67, St. 1907, 6--7 Edw. VII, c. 43, § 11 (Revised 
§ 88 (ref o rill school certificate; London Gazette Statutes 1906; copies in French or English 
to be evidence); St. 1914,4 & 5 Gco. V, c. 59, "purporting to be printed hy the King's 
Bankruptcy, § 137 (London Gazette, to be printer, shall be evidence of the said Revised 
evidence of facts stated in a notice published Statutes and of their contents "). 
by law); the provisions of the Documentary Alberta: St. 1906, c. 3, § 7, par. 54 (a 
Evidencn Acts, 1868 :lnd 1882, were extended legislative act, public or private, is provable 
to cover various new departments of GO"ern- by a copy "printed by authority of law," and 
ment in the following Acts: St. 1917, 7 & 8 every copy so purporting shall be deemed 
Geo. V, c. 44, § 4 (Ministry of Rc-construction) ; 'prima facie' to be so printed); ib. par. 55 
c. 51, § 10 (Air Council); 1805, Richardson I). (the King's printer's copy of a regulation or 
Anderson, 1 Camp. 66, note (printed collection order in council is admissible); St. 1910, 2d 
of U. S. treaties proved by the U. S. minister sess., Evidence Act, e. 3, § 25 (" Copies of 
to be authorized, excluded; E1lenborough, L. statutes, official gazettes, ordinances, regu-
C. J., requir"d an examined copy, and "would lations, proclamations, journals, orders, ap-
not have admitted a book of treaties with Spain pointments to office, notices thereof, and othcr 
proved to have been printed by the king's public documents, ptlrporting to be printed 
printer there"); 1822, Lacon 1'. Higgins, 3 by or under the authority of the Parliament of 
Stark. li8 (COpy of a French Code, purporting Great Britain and Ireland or of the Imperial 
to be printed at the royal printing-office, and Government" or any GO\'ernment or legisla-
proved to be commonly accepted in French ture of the British dominions, "shall be 
courts, received); 1866, R. v. Wallace, 10 Cox admitted in evidence to prove the contents 
Cr. 500 (copy of a proclamation in a journal thereof"); ib. § 26 (substantially like Onto 
entitled "Dublin Gazette, published by au- R. S. C. 76, § 23); ib. § 28 (like Onto R. B. 
thority," not admitted under St. 28 & 29 C. 76, § 25, including the Alberta Gazette and 
Vict.). "the official gazette of any province or territory 

CANADA: Dominion: Rev. St. 1906, C. 145, in Canada"). 
Evidence Act, § 22 (proclamations, etc., con- British Columbia: Re\·. St. 1911, c. 78, § 28 
cerning Northwest Territories, to be prov- (like Dom. Evid. Act-, § 21); § 29 (like ib. 
able by printed copy of the Canada Gazctte, or § 22); § 31 (like ib. § 23); § 36 (like ih. § 30, 
the official printer for Canada, Manitoba, or including the B. C. Gazette). . 
the Northwest Territories); § 21 (proclama- Manitoba: Rev. St. 1913, C. 65, § 9 (sub
tions, etc., oftheGovernor-GeneralorGovernor stantially like Dom. Evid. Act, § 17. but omit
in Council or of any minister or head of ting departmental documenta); § 10 (like 
department of the government of Canada are ib. § 22, but limited to the province of Mani-
provable by printed copy, as in Onto R. S. C. 76, toba and the Manitoba Gazette); § 11 (like 
§ 23); § 22 (proclamations, etc., of a Lieu- ib. § 22, but applying to other provinces than 
tenant-Governor or Lieutenant-Governor in Manitoba); § 14 (like ib. § 20); § 21 (like ib. 
Council of any Canadian province, or head of § 30, applying also to any province of Canada 
department of a provincial govcrnment, are and its official gazette); § 32 (for ascertaining 
provable by printed copy as in Ont. R. S. C. 76, foreign or domestic law, the judge may refer 
§ 23); § 20 (imperial "official records, acts, or to "any books of statutcs, reports of cases"); 
documents" are provable as in England, or by C. 112, § 49 (in libel, etc., the legislative jour-
the Canada Gazette or a ~'olume olthe Canadian nals nre provable by a copy purporting to be 
Acta of Parliament, or by copy purporting to printed by legislative authority); c. 126, § 60 
be by the Qucen'e printer for Canada); § 30 (official medical register, admissible); C. 133, 
(a1loflicial documents printed in the Canada § 339 (municipal by-laws, provable by printed 
Gazette are provable thereby); § 19 ("Every copy purporting to be by authority); C. 153, 
copy of any Act of the Parliament of Canada, § 23 (official pharmaceutical register, admis-
public or private, printed by the King's sible); C. 164, § 15 (" publications in the 
Printer, shall be evidence of such Act and of Manitoba Gazette, and all copies of the sta-
ita contents; and every copy purporting to be tutes of this Province, the journals of the 
printed by the King's Printer shall be deemed House, sessional papers, and all other docu-
to be 80 printed, UniOBB the contrary is shown ") ments," purporting to be by "any King's 
C. 10, § 6 (inquiries into pri\'ileges, etc., of printer or Queen's printer," shall be admissi-
Senate or House; journals provable by copy ble); § 16 (where the Lieutenant-Governor 
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under a former statute authorized "any per- authorized to print and publish the same"); 
lIOn" to print any of the foregoing documents, St. 1918, c. 4, § 5 (amending St. 1889, c. 9, § 30, 
B copy purporting to be by B person so autbor- by including proclamations, etc. "of this 
ized is admissible); c. 198, § 10 (in part repeats Province" as well as Canada, and making them 
c. 65, § 10); St. 1914, c. I, § 12 (Revised Stat- provable by the Royal Gazette of this province, 
utes, 1913, are provable by copies purporting or a volume of Acts of the Legislature purport-
to be printed by the King's printer from the ing to contain notice of such proclamation, etc.). 
official roll as deposited). SaBkatchewan.: Re\,. St. 1920, c. 44. Evi-

New Brunawick: Consolo St. 1903, C. 127. dence Act § 3 (British or Canadian statutes 
§ 47 (British bankruptcy proceedings, provable and ordinances, provable by copy purporting 
by the London Gazette, purporting to be pub- to be printed by the Queen's or King's or gov-
lished by Royal authority); § 51 (proclama- ernment printer); § 4 (like Dom. Evid. Act 
tiona. etc., of the Pro,.jnce; like Onto R. S. § 20. adding the Government printer for Sas-
1914, c. 76, § 23); § 52 (proclamations, etc., katchewan); § 5 (like ib. § 21); § 7 (like ib. 
of the Dominion; like ib. § 23); § 50 (a law § 22. adding the government printer for Sas-

. ' of the Dominion or any province of Canada katchewan); ib. § 10 (like Onto R. S. C. 76 • 
may be proved by a purporting copy of the § 25. substituting the Saskatchewan Gazette) ; 
Official Gazette or a purporting copy by the § 6 ("publications in the Saskatchewan Ga-
official or King's printer); St. 1918, C. 27 zette" and all documents "printed or purport-
(adding to Conso\. St. c. 127, § 58 a pro\'ision ing to be printed by the government printer" 
for proving laws, etc. of the United Kingdom shall be deemed to be "authentic copies of the 
by Official Gazette, etc., as in ib. § 50). originals" and admissible "without proof as 

Newfoundland: Consolo St. 1916, C. 2, § 5 the originals might be"); C. 1, § 54 (orders in 
(purporting printed copy of House journals, council, provable hy King's printer's copy. as 
admissible in inquiries touching privilege, etc,); in C. 44, § 7); e. 1. § 53 (" every copy of all Act, 
C. 1, § 3 (acts of the Legislative Council, prov- public or private, printed by authority of law 
able by the Royal Gazette or by copies" pur- shall be evidence o! such Act and of its con-
porting to be published by the King's printer tents, and every copy purporting to he so 
for the Island "); St. 1919, e. 21, Evidence printed shall be deemed to be so printed unless 
Act. § 1 (similar to N. Br. Conso\. St. C. 127, the contrary is shown "); St. 1920, C. 2, § 10 
§ 51). (Revised Statutes 1920 "printed by the King's 

No~a Seatie: Rev. St. 1900, C. 3, § 32 printer from the said roll," to be evidence). 
(copy of the f,:ouncil or House journals pur- Yukon: Consolo Ord. 1914. C. 1, § 8, par. 
porting to be printed by its order, admissible 54 (Commissioner's regulation or order, prov-
in inquiries of privilege, ete.); C. 163, § 3 able by prin ted copy in the Yukon Official 
(any statute of the Parliament of the Empire Gazette); ib. par. 55 (8 printed copy of an 
or Canada or this Province or a Canadian ordinance, public or private, purporting to be 
province. colony, or territcry, or any ordinance printed by authority of law, is admissible): 
of such territory, is provable by copy purport- C. 30, § 3 (dtatutes of the Imperial or Dominion 
ing to be by the Queen's printer or the respec- Parliament, or of a province, etc., of Canada. or 
tive government printer); § 4 (like Dom. Evid. ordinances of this Territory or another of Can-
Act § 20, adding the King's printer for Nova ada, are provable by copy purporting to be 
Scotia); § 5 (like ib. § 21); § 6 (like ib. § 22. printed and publiehed by the King'B printer or 
specially mentioning the Province of Nova respective Government printer); § 4 (Im-
Scotia and the King's printer therefor, and perial proclamations, ctc.; like Dom. Evid. Act 
including also any territory of Canada); § 20, adding "Yukon Territory" under c1. c): 
§ 10 (like ib. § 30, adding the Royal Gazette). § 5 (Dominion proclamations, etc.; like Dom. 

Ontario: Rev. St. 1914, C. 76, § 21 (statutes Evid. Act § 21); ib. § 6 (proclamation. etc., 
or ordinances of any government in the Em- of a Lieutenant-Governor. etc., or of the Yukon 
pire:; like Alta. Evid. Act § 25, supra); § 23 Commissioner; like Dom. Evid. Act § 22); 
(proclamat.ions, orders, regulations, appoint- § 10 (like Dom. Evid. Act § 30, adding the 
ments, etc., hy any ehief executive officer or Yukon Gazette); St. 1914, No.5, § 9 (copies of 
head of department of the Government of the Consolidated ordinances of lIH4, "printed 
Canadaor of any pro\.jnce or territory of Canada under the direction of the Commissioner," to 
are provable by printed copy in the Canadian be received in evidence). 
Gazette or respective Official Gazette or pur- UNITED STATES: UNIFOIW Acr: Uniform 
porting to be by the respective King's or Gov- Proof of Statutes Act. 1920, § 1 ("Printed boob 
ernment printer): § 25 (copies of notices, or pamphlets. purporting on their face to be the 
document.s, etc., printed in the Canada Gazette session or other statutes of any of the United 
and the Ontario Gazette are 'prima facie' States, or the territories thereof, or of any 
evidence of the originals). foreign jurisdiction, and to have been printed 

PriTl(;e Edward I8land: St .. 1889, § 30 (proc- and published by the lIuthority of any such 
lamntions, etc.; like Dom. Evid. Act § 21); State. territory or foreign jurisdiction, or proved 
§ 33 (like ib. § 30); § 34 (statutes of any prov- to be commonly recognized in its courts, shall 
inee of Canada are provable by copy" purport- be received in the courts of this state as • prima 
ing to be printed and published by the printer facie' evidence of such statutes "). 
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FEDERAL: ReV. St. 1878, § 908, Code 1919, 
§ 1411 (Little & Brown's edition of the la ..... s 
and treaties of the U. S., admi88ible); St. 1877. 
March 2, c. 82, § 4. Code § 1412 (second 
edition of the Revised Statutes, for 1878. 
printed under the same direction, admissible) ; 
Code 1919, §§ 1413,5907 (supplements to the 
Revised Statutes "published under the au
thorityof Congress," to be 'prima facie' evi
denee); § 1414 (the "pamphlet copies of the 
acts and resolutions of each session of Congress. 
aDd the bound copies of the act.s and resolu
tions of each Congress, shall be legal evidence," 
etc.); § 6187 (printed copies of trademark 
papers in patcnt,..offiee; quoted ante, § 1680); 
§ 8038 (U. S. shipping board's pUblished 
reports of investigations; "such authorized 
reports, without further proof or authentica
tion, shall he eompet~nt evidence of Stich 
reports"); St. Mar. 19, 1920. § 2 (trademark 
records; cited more fully ante, § 1681); St. 
1916. Sept. 7. c. 451. § 24, 39 Stats. (Shipping 
Board's authorized published reports "shall 
"ithout further proof or authentication, be 
competent evidence of such reports "); St. 
1920, Feb. 28, § ·n 7 (Interstate Commerce 
Act revised; the Commission may publish its 
reports and decisions lIS it deems fit, and 
"such authorized publications shall be com
petent e~idence ... without any further 
proof or authentication thereof ") ; 1801, 
Talbot 11. Seeman, 1 Cr. 1, 13, 38 (pamphlet 
printed by congressional order, containing 
communications from U. S. diplomatic agents 
abroad giving copies of French admiralty 
ordinances, admitted); 1806, U. S. 11. Johns, 
4 Dall. 412, 415 (l\laryland statute-book, 
"published by authorit.y," admitted); 1816, 
Craig 11. Brown, 1 Pet. C. C. 355 (printoo for
eign statutes must bear the State seal); 
1822, Commercial & F. Bank 11. Patterson. 
2 Cr. C. C. 346 (PennsYlvania statute-book, 
purpmt.ing t... be pUblished by legislative 
authority and deposited in the State Depart
ment, aAmitted); 1831, Hinde 11. Vattier, 
5 Pet. 398 ("Land Laws of Ohio," received 
under Ohio law); 1841. U. S. 11. Glassware, 4 
Law Reporter 36 (printed copy of an English 
statute, bought of the royal printer, admitted) ; 
1852, Ennis 11. Smith. 14 How. 400. 429 
(printed copy of the code of France, purporting 
to be official and received by the Federal 
Supreme Court in exchange for U. S. statutes, 
admitted); 1869, O'Keefe 11. U. S., 5 Ct. Cl. 
674, 682 (volume of English statutes. purport
ing to be officially printed, and testified to 
by an English lawyer,.as an authorized book, 
admitted); 1870, Armstrong 1). U. S., 6 Ct. Cl. 
225 (printed volume of laws sent by a foreign 
government to the Federal Supreme Court, 
admitted); 1872, The Pawashick. 2 Low. 142, 
147 (officially printed book of foreign statutes, 
admissible when "shown to the reasonable 
satisfaction of the Court" to be genuine; 
here. a purporting printed copy of the English 
Merchant Shipping Act was admitted without 

any proof by witnesses); 1903, Nashua Sav
ings Bank 11. Anglo-American L. M. & A. Co., 
189 U. S. 221. 23 Sup. 517 (printed copies of B 

purporting act of tho British Parliament. testi
fied by an English attorney to have been "is
sued by authority, being printed by Her 
Majesty's printer," and to be there receivable 
without further evidence, admitted, under the 
law of New Hampshire); 1904, Drewson 11. 

Hartje P. M. Co .• 131 Fed. 734, 738. 65 C. C. A. 
548 (patent-office printed copy of a patent, 
held sufficient to show the date of application 
on the facts); HI14, Stewart 11. U. S., 9th 
C. C. A., 211 Fed. 41 (U. S. General Land 
Office map, recit(Jd to he is.~ued by authority 
of the Secretary of the Interior, admitted). 

AL.oI.BAMA: Code 1909, ~ 3988 (public or 
private statutes or proceedings of any legis
lative body, "purporting on the face of the 
book to be printed by authority" of the 
government, State, or Territory, receivable); 
§ 39!i9 (ordinances, etc., of a municipal cor
poration of this Stato; a copy "purporting on 
tbe face of the book to be printed by authority 
or to be a code of ordinances," etc., is to ho 
ovidenee of the "due adoption and continued 
existence of" the ordinances. etc.); § 26 
(printed report of commissioner, admissible 
to sho ..... the issuance of a fert.i1izer-license); 
§ 1259 (municipal ordinances, etc., "purporting 
to be published by authority of the council, 
in book or pamphlet form," to he evidence of 
passage and publication, etc.); 1832, Cox v. 
Robinson, 2 St. & P. 91, 94 (printed copy of 
statute procured by the Secretary of State as 
required by law. received; also, when pur
porting to be published by State authority); 
1839, Hanrick 11. Andrews, 9 Port. 9, 37 (New 
York statute. appearing to be published by 
pUblic authority, received); 1839, Smoot p. 
Fitzhugh, 9 Port. 72, 75 (same; Virginia 
statutes); 1849, Geron 11. Felder, 15 Ala. 304 
(printed copy of statutes must be published 
by authority of law); 1873, Clanton 11. Jones, 
50 All>. 260, 262 ("Revised Code of Missis
sippi," received); 1877, Bradley 11. Bank, 60 
Ala. 252. 259 (statutes of Louisiana. received) ; 
1883, JohnsoJl 11. State. 73 Ala. 483, 486 
(volume purporting merely to be "published 
by authority." rejected); 1885, Edmunds 11. 
State, 79 Ala. 48 (preceding case approved) ; 
1889, Hawes 11. State. 88 Ala. 37, 43. 71. 7 So. 
302 (purporting official printed copy of Missis
sippi Code, received); 1892, Falls P. Building 
Co., 97 Ala. 417, 13 So. 25 (publication by a 
private person under State authority suffices) ; 
1916, Pensacola St. A. &; G. S. S. Co. 11. Brooks. 
14 Ala. App. 364. 70 So. 968 (book of Florida 
Statutes held admissible on the facts, under 
Code 1907, § 3988). 

ARIZONA: Rev. St. 1913, § 1731 ("printed 
statute-books" of this Territory, or the District 
of Columbia, or any U. S. State or Territory, 
or any foreign government, "purporting to 
have been printed under the authority there
of," admissible); § 1735 (municipal ordi-
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nances, etc. "printed in any newspaper, book, public authority was so printed or published" ; 
pamphlet, or other form, and which purport to and "that Ii printed and published book, 
bc published by authority of the council of purporting to contain reports oC cases adjudged 
such city or town," are admissible) ; St. 1921 in the tribunals of the state or country where 
c. 2 (Collowing the Uniform Proof of Statutes the book is published, contains correct reports 
Act). of such cases "). 

ARItANSAB: Dig. 1919, § 4115 (" the printed COLORADO: C. C. P. 1921, § 396 ("printed 
statute-books oC this State," admissible to copies in volumes, of statutes, codes, or other 
prove private acts); § 4116 (" the printed written law, of any Territory or any other 
statute-books of the several States and Terri· State or foreign government, purporting or 
tories" of the U. S., "purporting to have been proven to have been publishcd by the author· 
printed under the authority" thcreof, admis· ity thereof, or proved to be commonly ad· 
sible); § 4129 (city or incorporated t{)wn ordi· mitted as e\-idence oC the existing law in the 
nances, etc., provable by "printed copies" courts and judicial tribunals" thereof, admissi. 
"published by the authority of" the city or ble) ; Compo L. 1921, Gen. St. § 9167 (municipal 
town) ; §§ 3119, 3120 (banking company's ordinances, etc., provable by copy "printed 
charter, in a criminal cause, provable by "the in book fonn or pamphlet form, and purport· 
printed statute·book" of the creating State) ; ing to be printed and published by authority 
§ 4117 (printed copies of law oC another State of the corporation") ; §6535 ("printedstatutc-
or Territory deposited with State Secretary; books of the U. S. and oC the several States 
llee anie, § 1680); § 7497 ("any municipal and Territories, printed under the authority" 
corporation"; like § 4129); 1850, Clarke~. thereof, and "books of reports oC decisions of 
Dank, 10 Ark. 516, 527 (printed statute·book, the Supreme Courts of the U. S. and oC the 
purporting to be published by authority, several States and Territories, pUblished by 
received); 1850, Barkman I). Hopkins, 11 Ark. authority of such Courts," admissible); 
157, 168 (same); 1850, May I). Jameson, 11 I 6523 (Mills' Annotated Statutes to be evi· 
Ark. 368, 377 (same); 1853, Dixon~. Thatcher, dence of Colorado statutes); § 6525 (" Revised 
14 Ark. 141, 146 (same; certain Louisiana Statutes of Colorado 1908," under Secretary 
volumes rejected); 185(}, Yarbrough I). Arnold, of State'a certificate, to be evidence); § 6524 
20 Ark. 592, 596 (same; book not so purport· (" Mills' Annotated Statutes of the State of 
ing, excluded); 1892, Arkadelphia Lumber Colorado, revised edition edited and anno-
Co. I). Arkadelphia, 56 Ark. 370. 372, 19 S. W. tated by John H. Gabriel. Esq." 1912, receh·· 
1053 (printed copy of a municipal ordinanco able in evidence); 1884, Bruckman I). Taussig, 
published by authority, received); 1901, 7 Colo. 561, 5 Pac. 152 (statute applied to a 
Lanigan I). North, 69 Ark. 62, 63 S. W. 62 ,·olume of MiS5{)uri statutes). 
(Deering's edition of California Codes, reo COLUloiBIA (Diat.): 1898, Main tI. Aukam, 
jected as not purporting to be official). 12 D. C. App. 375, 392 (Georgia Code, ad· 

CALIFORNIA: C. C. P. 1872, § 1900 (" books mitted;" the impress of the [pUblic] authority 
• 

printed under the authority of a sister State or by which it is published" suffices) . 
foreign country, and purporting to contain the CONSECTICUT: Gen. St. 1918, § 5726 (U. S. 
statutes, code, or other written law of such State and Territori:!l public statutes, "printed 
State or country, or proved to be commonly by authority," admissible). 
admitted in the tribunals of such State or DELAWARE: Rev. St. 1915, §§ 4129,4220 
c01!ntry as evidence oHhe written law thereoC,', (printed copies of domestic laws, public or 
receivable); the thirteenth word supra, "and," private, "published by authority of the State," 
ehould be omitted, and this improvement is admissible; also, of laws of another oC the U. S. 
made in 80me onhe codes founded on the Cali· "iC purporting to be published under the 
fornia Code; the latter in these sections is authority of their respcctive governments or if 
confusing in failing to make clear that a " pur· commonly admitted and read as evidence in 
porting" authority suffices; id. § 1963, infra, their courts"); § 4221 ("reports of cases" in 
attempts to cure this; § 1918 ("pUblic docu· courts of another oC U. S., "published by 
ments printed by the order of the Legislature authority," admissible): § 4225 (Wilmington 
or Congress or either House thereof," city ordinances, provable by printed copy 
receivable to prove acts of the Executive of "published by authority of the city council") ; 
this State, a sister State, or the United States; 1835, Bailey I). l\1'Dowell, 2 Harringt. 34 
legislative proceedings of the same, provable (Printed statutes of Virginia, ete., in the 
"by published statutes or resolutions" or by Secretary oC State's office, and purporting to be 
copies "printed by their order," and for a published by authority, excluded); 1839, 
foreign country, by .. journals published by Kinney I). Hosea, 3 Harringt. 77 (mere private 
their authority or commonly received in that publication of statutes, excluded); 1839, Bank 
country as such"; acts of a municipal cor· of Wilmington and B. I). Wollaston, 3 Harringt. 
poration, or its board or department, in the 90, 93 (official printed domestic volume con· 
State, "by a printed book published by the taining a bank charter, admitted). 
authority of such corporation"); § 1963 (there FLORIDA: Rev. G. S. 1919, § 2714 (" printed 
is a presumption" that a printed and published copies" of domestic legislative acts, public and 
book purporting to be printed or published by private," which shall be published under 
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authority of the government," admissible; 
also "such copies of private acts"); § 2715 
(" printed copies of the statute laws" of the 
U. S. or a State or Territory thereof, "if 
purporting to be published under the authority 
of the respective governments, or if commonly 
a.dmitted and read as evidenJie in their courts," 
admissible) ; § 2628 (" printedlcopies" of private 
act8 may be given in evidence); § 4455 (fra
ternal benefit society; printed copy of con
stitution and laws, certified by secretary or 
corresponding officer, admissible) ; IS94, 
Rogero 1). Zippcl, 33 Fla. 625, 15 So. 326 
(Throop's N. Y. Statutes, held not to be a 
publication purporting to he under authority, 
though certified as correct by the Secretary of 
State; under the statute, the fact of being 
"commonly admitted" mUbl be cvidenced). 

GEORGIA: Rev. C. 1910, §§ 5797, .')S18 
(laws of this State, the U. S .• and other States 
of U. S .• "as published by authority," to be 
recognized without proof); 1859. Stanford 1). 

Pruet. 27 Ga. 243. 246 (a certain printed vol
ume. excluded); H107. Missouri S. L. Ins. Co. 
1). Lovelace. 1 Ga. App. 446. 58 S. E. 93 (a. 
purporting official printed copy of 1\1 issouri 
insurance laws. received). 

HAWAII: Rev. L. 1915, § 2598 (where the 
governor or head of a department is authorized 
to act. or to certify anything and publish it in 
any newspaper. "proof of the said nuwspaper 
purporting to contain a copy or notification" 
thereof shall be evidence of the act or certificate 
"having been duly done or given" and of the 
"purport and due making" of such law, etc.; 
and "the mere production of a newspaper 
purporting to contain public notices published 
by authority shall be 'prima facie' evidence of 
the publication thereof on the day on which the 
samc bellI'S date "); § 2599 (legislative proceed
ings, and proclamations; copies "purporting 
to be printed by authority" are admissible 
"without any proof being given that such copy 
were so printed "). 

IDAHO: Compo St. 1919. § 7944 (like Cal. 
C. C. P. § 1900 inserting "Territory"); Ii 7952 
(like Cal. C. C. P. § 1918. substituting" another 
State or Territory" for "a sister State"). 

ILLtNOIS: Rev. St. 1874. C. 51. § 10 ("The 
printed statute books of the U. S .• and of this 
State and of the Bever::.i States. Territories, 
and late Territories of the U. S .• purporting to 
be printed under the authority of" the U. S., 
etc .• admissible); § 12 (" books of reports of 
decisions of the Supreme Court and other court 
of the U. S .• of this State. and of the several 
States Ilnd Territories thereof. purporting to be 
published by authority." admissible); C. 24. 
§ 65 (municipal ordinances, "when printed in 
book or pamphlet form. and purporting to be 
published by authority of the board of trustees 
or the city council," admissible); c. 124. § 8 
(laws and legislative resolutions and journals. 
provable by a volume containing a "published" 
certificatc of Secretary of State); 1854, 
Charlesworth 1). Williams, 16 Ill. 338 (hook 

purport:ng to be Ohio statutes, read); 1864, 
Ewbanks 1). Ashley. 36 Ill. 177. 181 (printed 
copy of town by-laws. admitted under statute) ; 
1865, Block 11. Jacksonville, 36 Ill. 301. 303 
(municipal ordinance printed in a newspaper, 
received under special town charter); 1872. 
Hensoldt 1). Petersburg, 63 III. Ill, 113 
(printed town ordinance. admitted under onc of 
the town ordinances); ISi5. Byars 1). Mt. 
Vernon. 77 III. 467.469 (printed city ordinance. 
received under statute); 1883. Eagan 1). 

Connelly, 107 III, 458. 462 (Ohio statute-book, 
admitted under statute); 1885, Hudson 1). 

Green, H. S. Co. I 1l3 III. 618, 629 (Indiana 
statute-book. admitted under statute); IS97, 
I..ouisville, N. A. & C. R. Co. 1). Patchen. 167 
III. 204. 47 N. E. 368 (city ordinancc; must 
purport to be printed by authority); 1899, 
Grand Pass S. C. 1). Crosby. 181 III. 266, 54 
N. E. 913 (Indiana statute-book, admitted 
under the statute); 1906, McCraney 1). GlOB. 
222 III. 628, 78 N. E. 921 (printed book of 
Iowa statutes with the title-page reading, 
"published by authority of the State." ad
mitted undcr Rev. St. 1874. c. 51. § 10); 1906, 
Chicago & A. R. Co. 1). Wilson, 225 III. 50, 80 
N. E. 56 (under Rev. St. c. 24, § 65. supra, the 
printed copy is of course not conclusive); 
1907. Illinois C. R. Co. 1'. Warriner. 229 III. 
91. 82 N. E. 246 (village ordinance, purporting 
to be published by authority, although the 
printed certificate on it contained an incon
sistent date). 

INDIANA: Burns' Ann.St,1914.§472 (printed 
statute-books of Indiana State, Northwest 
Territory, and Indiana and Illinois Tenitorics, 
"purporting to be printed under the authority 
of said State or Territories." admissible); 
§ 473 (printed statute book of another State in 
Staw secretary's office; quoted ante, § 1680); 
§ 8654 (municipal ordinances "in book or 
pamphlet form. if the same shall purport to be 
printed under the authority of the common 
council," admissible); § 495 (domestic Supreme 
Court's decision, provable by reports pUblished 
"as provided by the laws of this State" when 
properly identified); 1858, Magee 1). Sanderson 
10 Ind. 261. 263 (statute-book purporting to be 
printed by authority; purporting certificate of 
correctness by the Secretary of State, not 
sufficient); 1860, Line 1). Mack. 14 Ind. 330 
(similar); 1861, Vaughn 1). Griffeth. 16 Ind. 
353 (similar); 1862, Crake II. Crake, 18 Ind. 
156. 160 (similar); 1869. Paine 1). R. Co .• 31 
Ind. 283, 315. 353 (similar); 1878, Rothrock 
1). Perkinson, 61 Ind. 39, 48 (printed volume 
"published by authority," received); ·1909. 
State 1). Wheeler. 172 Ind. 578. 89 N. E. 1 
(official book of annual Acts is 'prima. facie' 
evidence). 

IOWA: Compo C. 1919. § 7356 (acts of the 
Executive. provuble by .. public documents pur
porting to have been printed by order of the 
Legislatures of those governments, respectively. 
or by either branch thereof"); § 7357 (legisla
tive journals. provable by copy "purporting 
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to havc been printed" by order of the appro- (revision o! Gcncral Statutes, when published 
priate House); § 7358 (statutes provablc as in with commission's certificatc, to be cvidence). 
Ncbr. Rev. St. § 8925); § 7360 (ordinancc of KENTUCKY: Stats. 1915, § § 1626, 2419 
a municipal corporation, provablc by "printcd (copics o! Assembly journals, printed by the 
copies ••• published by its authority"); State, and certain specified editions o! the 
1874, Grcasons v. Davis, 9 la. 223 (privatc laws, admissible); § 1642 (law o! the U. S. or a 
edition ~f statutes o! another State, proved to State or Territory thereo!, provable by AOPY 
be there current, admissible); 1867, Webster "printed under authority" thereof and re-
v. Rees, 23 la. 269 (statute applied); 1896, ceived in the Secretary of State's office, Of by 
Goodwin v. Ass. Soc., 97 Ia. 226, 66 N. W. certified copy thereof); § 1644 (law of "any 
157 (a copy certified in print by the Sccretary State or Territory." provable by a printed 
of State, not sufficient under a clause "pub- volume or pamphlet "showing on its face 
lished by authority of the I..cgislaturc"); that it was published by authority thereof"); 
1904. Summitt v. U. S. Life Ins. Co., 123 Is. § 2775 (municipal corporation's ordinances. 
681, 99 N. W. 563 (N. Y. Session Laws. held provable by "printed copy officially published 
to "purport to have been published. etc.... by the city"); 1828, Taylor v. Bank, 7 T. B. 
under Code § 4651); 1920, Barrett II. Chicago Monr. 576, 585 (printed copy of statutes. 
M. & St. P. R. Co., 190 In. 509, 175 N. W. 950, admitted under statute); 1871, Roots r. 
180 N. W. 670 (printed city ordinances, under Merriwether, 8 Bush 400 (statutes purporting 
Code § 687, presumed to have been adopted to be officially printed, admissible); 1906, 
and published, and admitted as authentic). Graziani v. Burton, Ky. ,97 S. ·W. 800 

KANSAS: Gen. St. 1915, § 7274 '("printed (COpy of the Ohio law, proved by the Secretary 
statute-books of this State or of the Territory of State to have been received by him, etc., 
of Ka.nsa9, printed under authority." admis- admitted under Stats. § 1642). 
sible to prove private acts); § 7276 ("printed LoUISIANA: Rev. Civ. C. 1920, § 1440, 
books containing the acts of the Congress of § 2171 (" The published statutes and digests of 
the United States, purporting to be published other States," admissible to prove" the statute 
by authority of Congress or by authority of the laws of the States from which they purport to 
United States," admissible); § 7277 (" public emanate "). 
documents purporting to be edited and printed MAIm:: Rey. St. 1916, c. 87, § 129 (printed 
by authority of Congress or either [House copies, "purporting to be published under 
thereof," admissible); § 7271 (" printcd copies authority of government," of a law of the 
in volumes of statutes, codes, or other written United States or a State or Territory thereof, 
law enacted by any other State or Territory, admissible); 1838, Owen 11. Boyle, 3 ShepI. 
or foreign government, purporting or proved 147, 150 (book purporting to be an authorized 
to have been published by the authority COpy of the laws of a British pro"ince, received). 
thereof, or proved to be commonly admitted MARYLAND: Ann. Code 1914, Art. 35, 
as evidence of the existing law in the courts" §§ 53, 54 (private laws "pUblished by the 
of such State, ete., admissible); § 7280 authority of this State" may be read "from 
(" printed copies" of ordinances, etc., of any the printed statultl-book"; laws of the U. S. 
city or town in the State, "published by or a StD.te or Territory of the U. S., from "any 
authority of" such city, etc., admissible); printed yolume purporting to contain" them; 
§ 1414, St. 1903, e. 122, § 194 (ordinances of Baltimore city ordinances, from "the printed 
second class city, provable by book "purport- volume thereof published by the authority" 
ingto be published by authority of the city"); thereof); Art. 80. § 8 (Code of Public General 
§ 1681, St. 1913, 0.118, § 1 (similar, for second Laws of 1910, certified as "authentic" by 
class cities); ib. § 1893 (similar, for third class commission appointed by court of appeals, 
cities); § 5989, G. S. 1868, c. 56 (State secra- to be "cvidence of the law"); St. 1912, e. 21, 
tary's printed certificate prefixed "to each p. 58, Mar. 13 (Bagby's Annotated Code of 
printed volume of the laws" and his certificate the Public Civil Laws of Maryland, to be 
in the same as to newspaper pUblication of evidence of the Code and Statutes to 1912 in-
each law, to be "evidence of the facts therein elusive, sa.ve such as "relate exclusively to 
contained"); § 7275 (copy certified under seal Crimes and Punishments"); St. 1914, c. 16, 
by the State secretary of any act, etc., in Feb. 24 (Bagby's Annotated Code, in three 
printed statute-books of the U. S. States and volumes, now including Art. 27 on Crimes and 
territories purporting to be printed by au- Punishments. legalized .. to be evidence "). 
thority, deposited with the secretary, and MASsACHUSETTS: Gen. L. 1920, c. 233, § 70 
required to be kept there, admissible); (printed copies of the statutes of the United 
§ 11837, G. S. 1868, e. 119, § 11 (printed copy States, and of any other State or Territory, 
of General Statutes deposited 'l\ith State or of a foreign country, "which purport to be 
secretary, and certified by him under State published under the authority of their respec-
seal. to be "an authentic record of such laws"); tive governments, or which are commonly 
§ 11840, St. 1915. e. 28, § 3 (printed copies of admitted and rend as evidence in their courts." 
General Statutes of 1915, with printed au- admissible); § 75 ("the printed copies of all 
thentication of attorney-general, shall be statutes. acts and resolves of the Commoll-
"evidence in all courts"); St. 1921, c. 207, § 3 wealth, public or pri' ate, which are published 
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under its authority." admissible) ; 1825, purport to bo published under the authority 
Raynham ~. Canton. 3 Pick. 293. 296 (statutes of their respective governments. or if commonly 
o( another State. in "a volume purporting on admitted as evidence in their courts. are ad-
the face of it to contain the laws," admissible) ; missible as 'prima (acie' evidence of such 
1857. Merrifield ~, Robbins, 8 Gray 150 (the laws in all cases whatsoever in this state"); 
phrase "By Authority" on the title-page. held § 9406 (Revised Laws 1905, as pUblished 
sufficient): 1862, Ashley n. Root, 4 All. 504 pursuant to law, admissible" without further 
(statute applied): 1894, J)ride n. Clark, 161 proof or authentication "); § 9423 (General 
Mass. 130, 36 N. E. 745 (statute applied). Statutes 1913, a,q published pursuant to law, 

MICBIOAN: Compo L. 1915, § 12512 (local to be evidence .. without further proof or 
eonstitution, Il!.ws, and resolutions, private authentication "); 1891, Holly ~. Bennett, 
Bnd public, provable by .. printed copies" 46 Minn. 386, 49 N. W. 189 (printed book 
.. published under the authority of the govern- purporting to contain municipal ordinances 
ment ") : § 12513 (constitution, laws, and published by the city's authority, received 
resolutions of another State or Territory o( the under its charter); 1906, Clagett n. Duluth, 
U. S. or o( a (oreign State, provable by .. printed 143 Fed. 824., C. C. A, (Young's and Wel1%el's 
copies," "if purporting to bo published under official compilation of Minnesota statutes, 
the authority of the respective governments, held not conclusive). 
or if commonly admitted and used as evidence l\hSSISSIPPI: Code 1906, § 1986, Hem, 
ir. their courts"); § 12514 (ordinances o( a § 1646 ("printed acts of the Legislature, 
city or villnge council, etc., provable by printed published by authority thereot," admissible): 
copy or volume of ordinances" purporting to 1835, Bnughan 17. Grabam, 1 How. 220, 224 
have been published by authority" of the (foreign book must be shown to bo published 
council, etc.): § 2G31 (village ordinance, by authority o( the State): 1852, Stewnrt ~. 
provable by "any volume of ordinances pur- Swanzy, 23 Miss. 502, 504 (a foreign book pur-
porting to have been written or printed by porting to be printed by authority is presumed 
authority o( tho council"); § 3004 (similar, to have bocn so printed). 
for city ordinance); 1878, Wilt ~. Cutler, MISSOURI: Rev. St. 1919, § 4032 (in crimi· 
38 Mich. 189, 195 (statutes purporting to be nal causes, the powers, etc., of "any banking 
"printed by order o( the Governor," admitted) ; company or corporntion" nre provable by 
1891, People D. McQuaid, 85 Mich. 123, 124, "the printed statute-book o( the State, gov-
48 N. W. 161 (Iln unofficial compilation of ernment, country" creating it); § 5335 ("the 
statutes, "commonly admitted in all courts" printed statute-books o( this State, printed 
in Pennsylvania, received to show that law) ; under its authority." to bo evidence of private 
1896, Dawson n. Peterson, 110 Mich. 431, 68 nets): § 5336 ("the printed statute-books o( 
N. W. 246 (printed copy of foreign here sister States and tho several Territories o( the 
Canadian statutel!, receivable, i( proved by a U. S., purporting to bo printed by tho authority 
competent witness here a Toronto bar- ot such States or Territories," admissible); 
rister ' to bo commonly accepted by the § 5338 ("tbe printed books containing the 
foreign court). acts o( the Congress o( tho U. S., pUrporting 

MINNESOTA: Gen. St. 1913, § 8414 to be published by authority o( Congress or 
(" Printed copies of all statutes, acts, and reso- by authority o( the U. S.,.. admissible); 
lutions o( this state published under its au- § 5340 ("tho printed volumes, purporting to 
thority, whether of a public or private nature, contain the laws of a si.qtcr State or Territory," 
the journals o( the senate nnd house of repro- admissible) : § 5341 ("public documents, 
scntatives kept by the respective clerks thereof purporting to be edited or printed by authority 
as provided by law, and deposited in the office o( Congress, or either house thereof," admiR-
of the secrctary of state, and the printed sible); § 5342 ("the printed journal o( the 
journals of said houses, respectively, published Senate and House o( Representatives of this 
by authority of law, shall be admitted as State, Ilnd all public documents or reports 
sufficient evidence thereof in all cases what- therein contained, and rll reports or docu-
soever"): § 8415 (" Copies of the ordinances, ments printed by order o( this State or by 
by-laws, resolutions, and regulations of any either House of the General Assembly, or 
city, village, or borough, certified by the mayor, purporting to be printed by authority thereof," 
or president o( the council, and the clerk thereof admiasible) : § 5350 ("printed copies" of 
under its seal, and copies of thc same printed ordinances, etc., of a city or incorporated town 
in any newspaper, book, pamphlet, or other in this State, "purporting to bo published by 
form, and whieh purport to bo published by authority o( such city," etc., "and any printed 
authority of the council of such city or village, pamphlet or volume, purporting to bo pub-
shall bo 'prima facie' evidence thereof, and Iished by authority of any such town or city 
after three years from the compilation and and to contain the ordinances," ctc., admiB-
publication of any such book or pamphlet, sible); § 5400 (copy o( a certain act o( Con-
Bhall be conclusivc proof o( the regularity 1Sl- dealing with lands, printed with Missouri 
or their adoption and publication "): I 8416 session laws 1875, to be evidence): §§ 7957, 
(" Printed copies of the statute laws of any 7984 (city ordinances, "when printed and pub-
other state, or of a foreign country, which lished by authority o( tho corporation," adolis-
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sible); I 7094 (copy of Revised Statutes of nanccs, provable "in book or pamphlet form, 
1919 in the office of the SecretarY of State, and purporting to be published or printed by 
containing a certificate by such Secretary and authority of the city council," or "city," or 
chairman of the revising committee, admis- "trustees"); I 3122 ("Revised Statutes of 
sible; each copy containing such printed cer- Nebraska for 1913," v.ith Secretary of State's 
tificate, adxnisaible); I 5337 ("copies of any certificate, to be evidence of the laws "without 
act, law, resolution or constitution, contained further authentication," but "the existing 
in any printed statute-book of n sister State editions" of the Compiled Statutes and Cob-
or territory," ndmiSllible if the State secretnry bey's Annotated Statutes, to be evidence of 
of the State in Question or of this Stllte certifies "the lnw as therein contained "); 1902, Hew-
correctness and the certificate sets out "in itt 11. Bank, 64 Nebr. 463, 90 N. W. 250, 92 
full the title-page of such printed book "); N. W. 741 (certain Oklahoma statute-books, 
I 7080 (State secretary's certificate .. as pub- not admitted, on the facts). 
\ished in the session acts," to be 'prima facie' NE\'ADA: Rev. L. 1912, § 541J ("Printed 
evidence of adoption of amendments to Con- copies in volumes of stntutcs, code, or other 
atitution) ; I 10428 (" authorized publicn- written lnw, enacted by any other Stllte, or 
tiona" of State public service commission's Territory, or foreign government, purporting 
reports, etc., admissihle); I 13025 (State or proved to have been pUblished by the 
printer'! published copy of records of State authority thereof, or proved to be commonly 
board of equalization, to be "evidence of the admitted as evidence of the existing law in the 
cction of said board "); 1844, Bright t7. White, courts and jUdicial tribunals" of such State, 
8 Mo. 421, 425 (certain volumes not purporting etc., are admissible); § 793 (city ordinaJlces, 
to be printed, etc., excluded); 1848, Bnily II. "published in book or pnmphlet form, by 
Trustees, 12 Mo. 174, 177 (pri\'ate IItatute authority of the city council," admissible); 
must be produced, even where the law has § 1016 (compilation of 1917, by the justices of 
made the printed statutc-iJ\."'Ok cvidence; the Supreme Court, "as printed, shall be legal 
an enigmatic ruling); 1850, Haile II. Hill, 13 evidence"); I 7176 (in criminal cases, incor-
Mo. 612, 616 (certain volumes t"lowed to be poration, cte., may be proved by "printed 
read); 1861, Cummings v. Brown, 31 Mo. 309 statutes of tho Stllte." ctc.); St. 1921, c. 77, 
(under the statute, the "'olume n~ed purport Mar. 8 (printed laws; adopts the Uniform 
only to contain the laws, and not to) be priuted Proof of Statutes Act). 
by authority); 1874, Stlltc 1'. 'Vllliamson. 57 NEW HAMPStnRE: 1854, Emery t7. BerrY, 28 
Mo. 192, 200 (volume publishei "pursuant N. H. 473, 485 (volume of statutes of another 
to law," admitted); 1893, Tnrkio 11. Cook, 120 State, "purporting on its face ~ have been 
Mo. 1, 12, 25 S. W. 202 (ordinar,ccs admitted printed by authority," admissible; Quoted 
under the statute); 1893, Glenn 1'. Hunt, supra); St. 1919, Mar. 27, c. 87 ("statutes or 
120 Mo. 330, 337, 25 S. W. 181 (the statute judicial decisioWl oranother State"; a "volume 
sanctioning copies certified by the SecretarY purporting to be a printed COpy of such 
of State docs not prevent the use of a printed statutes" etc. "thst appear to have been 
book otherwise admissible; under Rev. St. printed by public authority. and appear to the 
§ 4832 the printed copy need not purport to be trial Court to be correct copies of such statutes 
by authority). or judicial decisions and generally accepted as 

MONTANA: Rev. C. 1921, §§ 10550, 10568 such" to be 'prima facie' evidence; this is 
(like Cal. C. C. P. §§ 1900, 1918); § 11985 not only awkward in it>llanguage but erroneous 
(printed statutes, admissible in a criminal and unpractical in its rule). 
case to proye in::orporation); § 10606, par. 5 NEW JERBEY: Compo St. 1910. Evidence 
(like Cal. C. C. P. § 1963). ~ § 24 (statute-book and pamphlet session-law of 

NEBRASKA: Rev. St. 1922, § 8903 ("printed one of the United States, "printed and pub-
copies in volumes of statutes, code, or other lished by the direction or authority of such 
written law, cnllcted by any other Territory, State," admissible; the Court to determine 
or State, or foreign government, purporting or whether it was so printed, etc.); § 25 (same for 
proved to have been published by the author- the law of a foreign country or province or 
ity thereof, or proved to be commonly ad- suhdhision); Cities §§ 1844, 1932, 2065,2363. 
mitted as e\'idence of the existiug law" in 2459 (municipal laws, provable by a volume 
the courts thereof, admissible); § '8923 (acts "printed and published by authority of the 
of the Executive, domestic or foreign, provable common council") ; U 1907, 2647 (provable by 
by "public documents purporting to have any compilation "duly authorized and r~cog-
been printed by order" of the Legislature or nized"; applicable also to a public board); 
either branch); § 8924 (legislative journals, Statutes § 14 (law "printed by the authority of 
provable by copy "purportine: to have been this State," admissible) : Stlltutes § 25 (" pam-
printed by order of" the rcspective Houses); phlet laws pUblished by the State," to be 
§ 8925 ("printed copies of thc statute laWl! 'prima facie' evidence of due notice of intention 
of this State, or any of the United States, or of to pBsslaw); Cities § 214 (city ordinances codi-

or or any foreign government," lied, when printed in book form and certified 
pUl"}."'Orting, etc .• as in id. § 8903, admissible); by city counselor attorney and approved by 
II 3525, 3897, 4064, 4330 (municipal ordi- mayor, admissible); Food, etc., i 42 G ("the 
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book printed and published under the au- under the authority of any other State, 
thorityof the U. S. pharmacopoeial convention Territory, or foreign country, and purporting 
known as the U. S. Pharmacopoeia," admissible to contain the statutes, codes or other written 
in proceedings under the food IlIld drug law of such State, Tenitory, or country, or • laws). proved to be commonly admitted in the 

NElw YORE:: C. P. A. 1920, § 380 : (official tribunals of such State," etc., nrc admissible); 
newspaper copy of a law of this State, admis- § 7919 (substantially likc Cal. C. C. P., 
sible till six months after the end of the session; § 1918); § 90 (" all laws, journals. and docu-
volume "printed under the direction of the ments printed and published b~' any COll-
Secretary of State," with his printed certificate, tractor under the provisions of this article, and 
admissible); § 381 (compilation of colonial duly certified by the Sccretary of State as 
statutes pursuant to St. 1891, c. 125, to be provided herein, shall be deemed to b~ officially 
e,idence of the original, if it purports to be a printed and published," and full faith is tl) 
copy from the original); § 3SS (proceedings, be given them); § 3931 (village ordinances. 
etc., of a locnl city council, village trustees, .. when printed in a newspnpcr or published in 
board of health or of supervisors, provable by a book or pamphlet form and purporting to he 
volume "printed by authority" of the council, pub,ished or printed by authority of the 
etc.); i 391 (foreign statute, or executive villnge," admissible); § 7936 (par. 35, it is 
proclamation, etc., provable by a publication presumed that" a printed and published book 
"purporting or proved to have been published and [= of?} statutes purporting to be 
by the authority thereof, or proved to be printed or published by public authority was 
commonlY admitted as evidence of the existin:?; so printed or published"; par. 36, that "a 
law in the judicial tribunals thereof"): printcd and published book purporting to 
Greater N. Y. Charter, 1901, § 1556 (ordinances contain reports of cases adjudged in the tribu-
"published by authority of the board of nals of the State or country where the book is 
aldermen," to be 'prima facie' c\idencc); published contains corrcct reports of such 
St. 1913, c. 597, § 1 (printed proceedings of cases" ; the current edition of the Code 
public service commissions, admissible); 1829, prints "county" in par. 36, but this must be 
Packard 11. HilI,2 Wend.411 (printed copy of deemed a printer's error); § 3596 (city ordin-
laws of a foreign State, never receivable; of B ances provable" if printed in book or pamphlet 
U. S. State, receivable if printed by authority); form by authority of the city council "). 
s. c. 5 Wenri. 375, 384, semble (same); 1829. OHIO: Gen. Code Ann. 1921, § 11498 
Chanoine v. Fowler, 3 Wend. 177 (printed (printed coPY of a law of another State, Terri-
unofficial edition of a French criminal code, tory, or foreign govcr'lmcnt, .. proved or 
excluded); 1880, Hynes ~. McDermott, 82 purportin;: to have been published by the 
N. Y. 41, 54 (printed book purporting to con- autho.ity thereof, or proved to he commonly 
tsin French codes, but not purporting or shown admitted lIS. evidence of the existing law," 
to be official, and authenticated only by an receivable); § 4235 (municipal ordinance, etc., 
expert who had not read them, excluded on the provable by "p.rinted copics," published under 
facts); 1899, Hecla P. Co. 11. Signa I. Co., 157 lIuthority of the corporation). 
~. Y.437, 53 N. E. 650 (copy of a Spanish OKLAHOIoL~: Compo St. 1921, § 636 (like 
ordinance, admitted on the facts). S. D. Rev. C. § 2718, without the added 

NORTlI CAROLINA: Con. St. 1919, § 1749 clause); § 639 ("the printed statute-books 
(statute or edict, etc., of another State or o! this Territory, printed under authority." 
'l'erritory or a foreign country, provable by 3 admiseible to prove private acts); § 6U 
"book or pUblication purporting or proved to (" the printed books containing the acts of the 
have been published by the authority thereoC, Congress of the U. S., pUrporting to be pub-
or proved to be commonly admitted as evidence lished by authority of Congress or by authority 
of the existing law in thc judicial tribunals oC the U. S.," admissible to prove all laws 
thereof"; also provable by the State Secre- therein); § 642 (" public documents, purport-
tary's certified COpy from .. a printed volume ing to be edited or printed by authority of 
. . • on filc in the State or Supreme Court Congress or either House thereof," admissible) ; 
library or in the offices of the Governor or § 645 ("printed copies" of ordinances, etc., 
Assembly's Acts, provable by .. tho printed of a city <lr incorporated town of the Territory, 
statute book"); § 1748 (private act, provable "published by authority of" such city, etc., 
by Martin's collection); § 2825 (municipal admissible): St. 1921, C. 125, Mar. 27, § 2 
code or ordinances, provable when" published (" Compiled Statutes oC Oklahoma 1921," when 
in book fOrln by authority oC the governing approved, by the Code Commission, to be 
body"); 1823, State v. Twitty, 2 Hawks 441 "presumptive evidence of the laws therein con-
(printed copy of statutes of another State. tained "). 
inadmissible without the State scal); 1898, ORElQON: Laws 1920, § 747 (like Cal. 
Copeland V. Collins, 122 N. C. 619,30 S. E. C.C.P.§1900); §766(iikeCaI.C.C.P.§19l8; 
315 (volume purporting to be laws of S. C., but par. 2 reads, .. or by etatutes or resolutiollB 
admitted). published by their order"; par. 1 reads, "pre-

NORTH DAKOTA: Compo L. 1913, ~ 7910 pared or printed"; par. 5 reads, "copy" for 
("books purporting to be printed or published "book," and adds "or departmeut thereof"); 
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§ 799 (like Cal. C. C. P. § 1963) i 1900, State of the Legislature or of Congress) i § 5125 
v. StLvage, 36 Or. 191, 60 P~c. 6lO (Compiled (legislative journals provable by "the vol-
Statutes ()f Nebraska, admitted under the umes wherein the same are published by au-
statute) i 1909, State tl. McDonald, 55 Or. thority of the State "); § 5158 (State reports 
419, 104 Pac. 967 (New Zealand statute book, published by Supreme Court reporter to be 
admitted). .. evidence of the decisions of the Supreme 

PENNSYLVANIA: St. 1866, Mar. 21, § I, Dig. Court") i § 6247 (municipal corporations; 
1920, § 10341, Evidence 37 (authorized printed "auy compi!dtion of ordinances purporting to 
copy of or":i,.,ances, etc., of the Philadelphia be printed under the authority of the munid-
Council, receivable) i St. 1921, May 5, No. 174 pality," admissible). 
(like the Uniform Proof of Statutes Act); TENNESSEE: Shannon's Code 1916, § 5585 
1814, Biddis v. James, 6 Binn. 321, 326 (Tilgh- (statutes of this or another U. S. State or a 
man, C. J.: ., I am for admitting the printed foreign State, provable by printed copieu 
copies authorized by the Legislature either of "purporting or proved" to be published by 
this or any other State, whether the laws be authority, or "proved to be commonly ad-
public or private ") i 1824, Kenn v. Rice, 12 mitted as evidence" in that State, reoeivable) ; 
S. &; R. 203, 205 (same i applied to If U. S. § 5583 (acts of the Executive of the U. S., of 
State); 1820, Jones v. Mnlfet, 5 S. &; R. 532 this or another U. S. State, or of Ii foreign gov-
(quoted supra); 1845. Mullen~. Morris, 2 Pa. ernment, provable "by publie documents pur-
St. 85, 37 (" printed volumes" purporting to porting to have been printed by order of the 
contain the laws, r~ceivable for U. S. Stl1tes). Legislature of those governments respectively 

PmLIPPINE ISLANPs: C. C. P. 1901, § 313 or by either branch thereof") i § 5584 (legis-
(quoted ante, § 1680); § 334, par. 33 (like lath'c journals, provablc by COpy purporting 
Cal. C. C. P. § 1963, par. 35) i § 300 (likc to havc boon printed by authority of the ra-
ib. § 1900). spectivc body) i § 7357 (existence of a corpora-

PORTO RICO: Rev. St. & C. 1911, § 1421 tion in criminal cases, provable by a "book 
(like Cal. C. C. P. § 1900); § 1437 (like ib. purporting to be the public statute-book" 
§ 1918, omitting par. 1); § 1470 (like Cal. of the U. S. or a State). . 
C.:C. P. § 1963); 1914, Fernandez 11. Calaf, 7 TEXAS: Rev. Civ. Stats.19l1, § 3692 (" The 
P. R. Fed. 3i'6 (law of San Domingo, not printed statute-books of this State, of the 
provable by the Gazeta Olicial of San Do- United States, of the District of Columbia, or 
mingo with a certificatc of the A'llerican con- of any State or Territory of the U. S., or of any 
sui that it was the official organ for laws i an foreign government, purporting to hiwc been 
amusing cxample of the inefficiency of thc printed under the authority thereof," aamis-
common law and of jUdicial he)pleS8nes8 to sible); 1846, Burton v. Anderson, 1 Tex. '<16 
do justice). (admitting a book purporting to be published 

RaoDE ISLAND: Gen. L. 1909, c. 292, § 49 under State authority, ",ith expert testimony 
(statutes of the U. S. ur a State, Territory, or identifying it); 185~, Martin 11. Payne, 11 
country, "purporting to be published by all- Tex. 292 (copy of Tellnes..oee laws, excluded 
thority" of such State, etc., adInissible; so under the statute). . "J 

also municipal ordinancCB in this State); TJTAH: Compo L. 1917, § 7083 ("Books 
1810, Barrows 11. Downs, 9 R. 1. 453 (admitting purporting to be printed or published under 
n Spanish Code, authenticated by an expert the authority of another State or a Territor)· 
and used by him to refer to). or foreign CO~lItry, and to contain the statutes, 

SOUTn CAROLINA: C. C. P. 1922, § 707, code, or other written law of said State, Ter-
1902, § 2890 (" printed copies, in volumes, of ritory, or country, or proved to be commonly 
statutl'-I!, code, or written other law, enacted by admitted in the tribunals of such State, 
IlllY other sovereignty, State, Territory, or Territory, or country, as evidence of the written 
fOleign government, purporting or proved to law thereof," admissible); § 8989 (corporate 
have been published by the authority thereof charter; like Mont. Rev. C. § 11985) i § 556 
or proved to be commonly admitted ad evid~nce (city ordinances as "printed in book or 
of the existing law" in the courts of that State, pamphlet fOl'm by authority of the board of 
or "purpo!:ting to be an authentic publication commissioners," admissible); 1912, Stuart 11. 

by a reputable publisher," etc., .eceivable} i Pederson, 41 Utah 308, 125 Pac. 395 (Mills' 
1834, Allen V. Watson, 2 Hill 319 (printed book Annotated St.atutes of Colorado admitted). 
of the laws of Georgia, bearing the Governor's VERMONT: St. 1919, Mar. 27, No. 72 (laws 
cilrtificate, and commonly there accepted as and decisions of another State, provable by 
authority, received). "a printed copy thereof purporting iherein to 

SOOUl DAKOTA.: Rev. C. 1919, § 2718 (like be published by the authority of such State") i 
Nev. Rev. L. 1912, § 5413, adding: "The term 1814, State tl. Stade, D. Chip. 303 (copy of a 
'public document' is defined to be all the pub- law of a U. S. State, lJrintcd under authority 
lications and maps printed by order of the receivable) i 1827, Danforth 17. R~Ynolds, 1 
Legislative Assembly, or Congress, or either Vt. 259, 265 (statute-book of a U. S. State, 
House thereof i and all such ducuments are "printed by the authority of such State and 
admissible in evidence" i also, "any map or used in her courts," receivable); 1847, Tenitt 
publication printt.'d by order of either branch" 11. Woodruff, 19 Vt. 182, 184 (printed statutes 
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of a U. S. State," ,. puhlished by the authority 
,.! ~uch statc" receivable); 1852, Spaulding 
e. Vincent, 24 Vt. 501, 504 ("some copy of the 
law which the witness could swear was recog
nized in the Province as authoritative" is 
nuceesary: here Cot Canadian law): 1855, 
Smith 11. Potter, 27 Vt. 3M, 309 ("'authorized 
statute-book" of a U. S. State, "ordinarily 
sufficient "); 1856, State 11. Abbey, 29 Vt. 60, 
65 (volume "purporting to be published under 
the authority of the State," sufficient, (or a 
U. 3. State); 1920, State v. Williams, Vt. 
-, 111 Atl. 701 (printed copy of State bank 
examiner's report tQ the Geneml Assembly, 
admitted). 

VIRGINIA: Code 1919, §§ 611>9--6193 (domes
tic statutes, etc.. "published by the public 
printer for the time being," receivable; also 
such printed copies of domestic legislative 
journals; also Hening's publication of early 
Virginia statutes; also copies of statutes of 
the United States or of auy U. S. State or 
Territory, "printed by authority," of such 
State, etc.; also, copieOl of ordinances, etc., 
of a lIlunicipal corporation in this State, 
"which purport:! to have been printed by the 
authority of the ('orporation"); 1834, Taylor 
11. Bank, 5 Leigh 471, 476 (Federal statutes, 
"printed under the orders of Congress by the 
public printer," received). 

WASIDNGTON: R. &: B. Code 1909, § 1259 
("Printed copies of the !!tatute laws of any 
State, Territory, or foreign government, if 
purporting to have been published under tho 
authority of therespe.ctive governments, or if 
commonly admitted and read as evidence in 
their courts," receivable); § 1260~ ("Wh"n 
the ordinances of any city or towu are printed 
by authority of such municipal corporation, 
the printed copies thereof" are admissible). 

WEST VIRGINIA: Code 1914, c. 130, § 2 
(copies of legislative journals of this State, 
"printed by authority of the Legislature," 
admissible); c. 13, § 2 (laws of Virginia, 

provable by "printed copies"); § 3 (acte of the 
Legislature of this State, provable by printed 
copies "published by authority thereof"); 
§ 4 (law of another State or country or of the 
U. S.; the judge may consult "any printed 
book purporting to contain" it). 

WISCONSIN: State. 1919, § 4135 ("The 
printed copies of all statutes, acts, and resolves 
of this State, whether of a public or private 
nature, which shall be publiahed under the 
authority of the State," udmiBBible; journals 
of the Legislature kept by clerks and deposit ... '<.l 
with the Secretary of State, "including the 
printed journals of previous Legislatures there 
deposited," ndrniBBible; "and the printed 
journals of said House8, respectively, pub. 
lished by authority of law," arc admissible) ; 
§ 4136 (" Printed oopies" of the statutes of the 
United States or a U. S. State or Territory, "if 
purporting to be published under the authority 
of their respective governments, or if commonly 
admitted and read 8S evidence in their courts," 
admissible); ~ 4137 (" Copies of thc ordinances 
by-laws, resolutions, and regulations of any 
city or village in this State, printed in any 
newspaper, book, pamphlet, or other form, and 
purporting to be published by authority of the 
proper common council or village board." 
admissible); 1900, Quint 17. Merrill, 105 Wis. 
406,81 N. W. 664 (printed copyof a city charter 
insufficient on the facts); 1901, Hollistcr 11. 
McCord, III Wis. 538, 87 N. W. 475 (Wen
zeU's edition of the Minnesota General Statutes 
1894, admitted under § 4136). 

WYOMING: Compo St. 1920, § 5810 (like 
Oh. Gen. C. 1921, § 11498); § 1763 (town 
ordinances provable "when printed or pub
lished in book or pamphlet form and pur
porting to be published by authority of the 
town "); § 1827 (first class city ordinances 
provable in same manner as in § 1763); § 4569 
(Wyoming Compiled Statutes 1920, when 
certified and proclaimed by State secretary, to 
be admissible). 
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SUB-TITLE II (continued): EXCEPTIONS TO THE HEARSAY RULE 

.TOPICS IX, X, XI, XII: SUNDRY EXCEPTIONS 

CHAPTER LV. 
TOPIC IX: LEARNED TREATISES 

§ 1690. Scope oC the Objections to the 
Exception. 

2. The Ezception nominally Rejected, 
though in part Recognized 

1. The Exception as Recogllized 
§ 1691. General Principle: (1) Neces

sity. 
§ 1692. Same: (2) Trustworthiness. 

§ 1696. Jurisdictions rejecting a General 
Exception. 

§ 1697. Partial Recognition; (1)' Legal 
Treatises. 

§ 1698. Same: (2) LiCe Ta.bles, Alma
nacs, Sundry Scientific Tubles. § 1693. Jurisdictions in which the Ex

ception is Reco~nized. 
§ 1694. Testimonial Qualifications; Pro

duction oC Original. 

~ 1699. Same: (3) Dictionaries, His
torIes, and General Literature. 

§ 1700. Same: (4) Sundry Instances; 
Quotation of Books by Expert; Counsel's 
Use in Cross-Examination ur in Contradic
tion; Counsel Reading to the Jury; Judi
cial Reference to Authorities. 

TOPIC X: COMMERCIAL AND PROFESSIONAL LISTS, REGISTERS, 
AND REPORTS 

§ 1702. In General. 
§ 1703. Reports of Judicial Decisions. 
§ 1704. Standard Price-Lists and 

§ 1706. Sundry Commercial or Pro
fessional Regist~rs (Stock Pedigree, Busi
ness Directory, ShiIlPing List, etc.). 

Market Reports. 
§ 1705. Abstracts oC Title. 

§ 1707. Hospital Records. 
§ 1708. Common Carriers' Records. 

TOPIC XI: AFFIDAVITS 

. § 1709. Affidavits inadmissible at Com
mon Law; Exceptions recognized a.t Com
mon Law (Lost Document, etc.). 

\ § 1710. Exceptions created by Statute 
(Publication of Notice, AttestIng Will-

Witness, Accounts, Foreclosure Sale, Copies 
oC Bank and Corporation Books, Official 
Analyses, Forgery oC a Bond, Translations, 
• Ex Parte' Proceedings, etc.). 

TOPIC XII: STATEMENTS BY A VOTER 

§ 1712. Voter's Declarations as to Qual- § 1713. Voter's Declarll.tiona as to Tenor 
ificatioIl5, Domicil, or Bribery. of Vote or Intent of Words. 

• 

TOPIC IX: LE ... RNED TREATISES 

§ 1690. Scope e.nd Pollcy of the Exception. This Exception is usually 
spoken of as involving the use of "scientific books" or "medical books" 
or "books of science and art"; but the term "learned treatises" seems 
more accurate in indicating the scope of the doctrine. As an exception 
to the Hearsay rule, it has obtained complete recognition in only one or 
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two jurisdictions; but it deserves a fuller acceptance, and the precise 
bearings of the reasons for and against recognizing it deserve careful con
sideration. 

• 
(1) More than one reason has been advanced for prohibiting the use of 

learned treatises in evidence. The only forceful one, and the one gener
ally pointed out amI relied upon ill judicial opinion, is that such an offer of 
evidence purports to emplo~' testimonially a statement made out of court by 
a person not subjected to cross-examination i i. e. purports to violate the fun
damental doctrine (ante, § 13(2) of the II earsay TItle. That this is the main 
objection is indicated in the following passages: 1 

1831, MELU::-O, C. J., in Ware v. Ware, 8 Me. 56: "These books do not come into court, 
as all other e\idence must, either by consent or under the sanction of an oath. Without 
such consent or oath, their contents are mere declarations and henrsay .... The benefit 
of cross-examination would be lost by allowing books of such a character to be evidence." 

1853, SIL\.\\·, C. J., in AskwClrth v. KiUrcdgr., 12 Cush. 19·1: "The substantial objection 
is that they are statements wanting the sanction of an oath, and the statement thus 
proposed is made by one not present and not liable to cross-examination." 

1854, BA'ITLE, J., in Mel!)in v. Ea3ly, 1 Jones L. 388: "The rea:;on of the rule is obvious, 
that if the authors were present they could not be exantined without being sworn and 
exposed to ." 

1856, BUIIXS, J., in Brown v. Sheppard, 13 U. C. Q. B. 1i9: "Thc opinions which arc 
to be received, upon which the jury is to deduce a certain fact, must be so given as to be 
subject to examination and cross-exantination before the court and jury. Now it is 
obvious, if books upon skill and scicnce are to be made evidence of themselves, the pro
tection a person has of showing by an c.'tamination of the person advancing an opinion 
that it is improperly arrived at is quite destroyed." 

1886. JOI/XSTO:O<, .1., in Stille v. Baldwin, 36 Kan. 17, 12 Pac. 318: "The great weight of 
authority is that they cannot be admitted • . • , this upon the theory that the authors 
did not write under oath, and that their grounds of belief and processes of reasoning 
cannot be tested hy cross-examination." 

Other reasons, however, which have occasionally been suggested, usually in 
connection with the preceding one, must be briefly noticed. 

(2) We al"(~ told that Science is shifting; that experiment and discovery 
are continually altering scientific theories and rendering them valueless; so 
that "a medical book which was a standard last year becomes obsolete this 
J'ear"; that then! is no general agreement among scientists, and that testi
mony characterized by such instability and uncertaint~· is untrustworthy.2 
There is ignorant exaggeration in these charges, which attribute to the entire 
body of scientific knowledge the instability due to casual rapid progress in 

§ 1690. I Accord: 1 RR2. People Il. Wheeler. 
60 Cal. 584; 1885. Gallagher v. R. Co., 67 Cal. 
17, 6 Pac. 869; 1882, People v. HaU. 48 Mich. 
490. 12 N. W. 665; 1884, People Il. MiI1ard, 
53 Mich. 76. 18 N. W. 5IJ2; 1867. Payson 17. 

Everett, 12 Minn. 219; 1882. Tucker Il. 

McDonald. 60 Miss. 470; 1862. State Il. O'Brien. 
7 R. I. 338; 1860, Fowler tI. Lewis, 25 Tex. 
(Suppl.) 381. 

2 This 8uRgestion is found in the foUowing 
opinions: 1885, GaUagher 17. R. Co., 67 Cal. 16. 
6 Pac. 869; 1831. Ware Il. Ware. 8 Me. 57; 
1853, ASHworth 11. Kittredge, 12 Cush. Mass. 
195; 1882, People Il. Hall. 48 Mich. 490, 12 
N. W. 665; 1877, Huffman 17. Click, 77 N. C. 
57. 
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certain departments of the sciences, and ignore even in those departments 
the small proportion which the field of possible change bears to the large area 
of established truth. But, leaving this aside, we find that the objection is in 
itself inconsistent with accepted legal practices, and would if consistently 
applied exclude all testimony even on the stand from scientific witnesses. 
For if these works are rejected because they may not embod~' the latest 
results of science, what shall be said of specialist witnesses in general? Out 
of tbe hundreds of scientific experts who are this montb testif~'ing in courts 
of justice, how many are speaking from a thorough acquaintance with the 
latest reseurches in their subjects? For how many of them is it possible 
to maintain steady pace with the daily progress of science? How man~' are 
not testifying on information obtained at a medical or other technical school 
a decade or more ago, in the standard books of that day? It is true, where 
conflicting v!ews are advanced and an expert cannot state his views to be 
founded on the most recent investigations, that his views are naturall~' 
entitled to inferior weight; but could it seriously occur to anyone to ex
clude all experts from the stand, not because this or that one has in fact 
no acq!laintance with the recent literature of his profession, but because 
many among the whole body may not possess such acquaintance? Yet after 
all; going back to the exaggeration involved, is the objection one of appre
ciable magnitude? "I will not sit here," alice said Chief Justice Dallas, 
"and hear science reviled and the recorded 1"csearches of the medical world 
misrepresented as leading only to uncertainty." Is there in fact such a con
flict of beliefs and theories as courts must take notice of. to the exclusion of 
these works? It is safe to say that for practical purposes, in legal contro
versy, the uncertain topics are the exception and not thc rule. oIf we can 
imagine a proposition to exclude a given witness to an event because possibl~' 
some other person was present, who possibly would relate a different version. 
which possibly would be more correct, we shall havc some analogy to the 
true force of this objection. In short, if witnesses had never contradicted 
each other and experts on the stand had never differed, it might be urged 
with some show of reason that writers of treatises are often not agreed. It 
is not to be wondered at under the circumstances that a guilty feeling of 
inconsistency sometimes arises, and, in the words of a learned editor of 
Professor Greenleaf's work,3 "Courts manifest a consciousness of the want 
of principle upon which the rule excluding such testimony rests." 

(3) Another objection sometimes raised is the danger of confusing the jury 
by technical passages without oral comment and simplification.4 A number 
of answers to this will suggest themselves; it is enough to point out that, so 
far as it is an appreciable danger, the counsel may be trusted to protect them
selves, where necessary. against this danger by calling also an expert to take 
the stand. 

I Croswell's Greenleaf on Evidence. 15th ed .• I. § 0197. note 4. 
• 1853. Ashworth 1'. Kittred&e. 12 Cush. 195. 
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(4) Another objectio!'. once made, is that the treatises may be uaed un
fairly, by taking passages which are explained away or contradicted in other 
books or in other parts of the book.s Here, again, so far as the possibility is 
appreciable, the opposing counsel may be trusted to protect his client's in
terests, exactl~ as he does, by bringing to the stand one expert to oppose 
another, lind with much less difficulty and expense. 

All these objections, appearing in the beginning as the casual thoughts of 
individual judges in past and less liberal generations, were elevated to the 
rank of accepted reasons and given vogue in one or two treatises on Evi
dence,6 and thence found their way into many judicial opinions of a later 
generation. But for this, it is probable that the true reason for the rule of 
exclusion would not have been obscured. 

(5) There is also to be noticed, moreover, the original reason offered for 
exclusion by Chief Justice Tindal, in Collier v. Simpson/ the starting-point 
of the English decisions. 8 "Physic," he said, when asked by counsel why he 
could not read to the jury a medical book as well as a law book, "depends 
more upon practice than law does"; meaning apparently that though the 
principles of law are chiefly obtained from books, the truths of medicine are 
to be sought chiefly in the personal experience of physicians. It is almost 
needless to say that medical treatises cannot in these da~'s be put on the 
shelf with the simple statement that medicine depenos more on practice than 
the law does. The great storehouses of medical experience are the books and 
journals of the profession. "Medical evidence," it has been truly said, 9 

"altogether is little else than II reference to authodty." The argument of 
Chief Justice Tindal has not reappeared. 

',' 

1. The Exception as Recognized 

The grounds for recognizing the Exception, and its proper limitations if 
recognized, may be taken up in the light of the general considerations already 
mentioned for the other Hearsay Exceptions (ante, §§ 1421-1424). 

§ 1691. General Principle: (1) Necessity. The necessity (ante, § 1421) 
seems palpable enough, if we examine carefully the results of the strict 
enforcement of the Hearsay rule. The ordinary e"'Pert witness, in perhaps 
the larger proportion of the topics upon which he may be questioned, has 
not a knowledge derived from personal observation. He virtuallr repro
duces, literally or in substance, conclusions of others which he accepts on the 

5 1885, Gallagher I), R. Co .• 67 Cal. 16, 6 
Pac, 869. 

6 Particularly by Dr. Wharton, Evidence, 
§ 665. 

75 C. &: P. 73. 
• There seems to have been no general rule 

before this time; though we meet with such 
incidents as the tilt in Cowper's Trial between 
Baron HateeU and Dr. Crell (quoted post, 
11697), and the refusal of Abbott, C. J., in the 
Donnell poisoning trial, to liaten to citations 

from Thenard's works, on the ground that "we 
cannot take the fact irom II publication as re
lated by a stranger." But even in Cowper's 
Trial, medical works were allowed to be quoted : 
1699, Spencer Cowper's Trial, 13 How. St. Tr. 
1163 (Dr. Croll was allowed to cite Parey on 
Renunciations, an eminent surgeon's work, on 
the indicia of drowning). 

• Edinburgh Med. de Surg. Journal, XIX. 
480. 
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authority of the eminent names responsible for them. If, whenever this is . 
discovered, we are to reject the evidence absolutely,! then on all such matters 
the only resource is to search for a qualified expert, who mayor may not be 
available within the jurisdiction.2 Even where such a person is legally pro
curable (all the chances being against it except in a fev,' centres of popu
lation), the expense is frequently disproportionate. Costly litigation is the 
parasite of justice; and we pay too high a price when we refuse to accept our 
information from a competent source ready at hand. l\Ioreover, there are 
certain matters upon which the conclusions of two or three leaders in the 
scientific world are always preeminentl~' desirable; and it is highly unsatis
factory that, except in the region where they may happen to live, the opin-
ions of world-famous investigators should have no standing of their own.3 

Whether such persons are legally unavailable, or whether it is merely a 
question of relative expense, the principle of necessity (ante, § 1421) is equally 
satisfied; and we should be permitted to avail ourselves of their testimony 
in the printed form in which it is most convenient. 

The proper rule would be for the Court to allow the use of a printed 
treatise, approved and read aloud by a witness expert in that subject, unless 
in its discretion, considering all the circumstances, the author if available 
should be summoned:' In practice, the Courts which allow the use of learned 
treatises apparently do not impose any such condition. 

§ 1692. Same: (2) Trustworthiness. Under the second general consid
eration for Hearsay exceptions (ante, § 1422), the question here is whether 
there are any circumstances attending the publication of a learned treatise 
which give a fair guarantee of trustworthiness. If we consider the circum
stances that have been regarded as sufficient in the foregoing and the follow
ing Exceptions to the Hearsay rule, it must be concluded that the guarantee 
here is at least as satisfactory. (a) There is no need of assuming a higher 
degree of sincerity for learned writers as a class than for other persons; but 
we may at least say that in the usual instance their state of mind fulfils the 
ordinary requirement for the Hearsay exceptions, namely, that the declarant 
should have" no motive to misrepresent." They may have a bias in favor of 

§ 1691. 11875, R. 11. Taylor, 13 Cox Cr. 77, facilitated by the printer's art, the collected 
78, Brett, J. ("a mere statement by a medical learning of past ages has been transmitted to U8. 

man of hearsay facts of cases at which he was in Shall we withhold the benefits of this heritage 
all probability not present "); 1888, Soquct 11. from the contests of the court-room? We 
State, 72 Wis. 666, 40 N. W. 391; see the think not." 
principle ante, § 687, as applied to medical 3 This thought was gi\'en expression in 
witnesses on the stand. judicial language by Foster, J., in Dole o. 

21857, Stone, J., in Stoudenmeier I). WiI- Johnson, 50 N. H. 456 (1870): "We may have 
liamson, 29 Ala. 567: "If we lay down a rule little doubt that a page from Youatt or Morrell 
which will exclude from the jury all evidence on [in this case] would be a safer guide for the 
questions of science and art, except to the jUry than the opinion of such a witness as 
extent that the witness has himself discovered Mr. W." , 
or demonstrated the correctness of what he C An example of the good sense and utility 
testifies to, we certainly restrict the inquiry to of such a rule, if it could be adopted, may be 
very narrow limits. . . • It is the boast of this seen in Bailey 11. Kreutzmann. 141 Cal. 519, 
age of advancing civilization that, aided and 75 Pac. 104 (1904). 
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a theory, but it is a bias in favor of the truth as they see it; it is not a bias 
in favor of a lawsuit or of an individual. Their statement is made with no 
view to a litigation or to the interests of a litigable affair. When an expert 
employed by ag electric company using the alternating or the single current 
writes an essay to show that the alternating current is or is not more dan
gerous to human lifEl than a single current, the probability of his bias is plain; 
but this is the exceptional case, and such an essay could be excluded, just 
as any Hearsay statement would be if such a powerful counter-motive were 
shown to exist. (b) The writer of a learned treatise publishes primarily 
for his profession. He knows that every conclusion will be subjected to 
careful professional criticism, and is open ultimately to certain refutation 
if not well-founded; that his reputation depends on the' correctness of his 
data and the validity of his conclusions; and that he might better not have 
written than put forth statements in which may be detected a lack of sin
cerity of method and of accuracy of results. The motive, in other words, 
is precisely the same in character and is more certain in its influence than 
that which is accepted as sufficient in some of the other Hearsay exceptions, 
namely, the unwelcome probability of a detection and exposure of errors 
(ante, § 1422). (c) Finally, the guarantees of accuracy, such as they are, at 
least are greater than those which accompany the testimony of so many ex
pert witnesses on the stand. The abuses of eA-pert testimony, arising from 
the fact that such witnesses are too often in effect paid to take a partisan 
view and are practically untrustworthy, are too well-known to repeat (ante, 
§ 563). It must be admitted that those who write with no view to liti
gation are at least as trustworthy, though unsworn and unexamined, as per
haps the greater portion of those who take the stand for a fee from one of 
the litigants. l 

It may be concluded, then, that there is in these cases a sufficient cir
cumstantial guarantee of trustworthiness. The Court in each instance 
should in its discretion exclude writings which for one reason or another do 
not seem to be sufficiently worthy of trust. 

§ 1693. Jurisdictions in which the EJ:ception is Recogilized. (1) On the 
foregoing grounds, the Exception has received recognition in at least two 
jurisdictions as a deduction from common-law principles. l Furthermore, 

§ 1692. 1 Mr. Nathaniel Moak has empha
Bized!this (1881; 24 Albany Law Journal 268). 

§ 1693. 1 Iowa: 1848, Bowman 11. Woods, 
1 G. Greene 445; Alabama: 1857, Stouden
meier 11. Wilson, 29 Ala. 567; 1861, Merkle 11. 
State, 37 Ala. 41; 1879, 'Bales' 11. State, 63 
Ala. 38; the latest case vacillates; 1901, 
Timothy v. State, 130 Ala. 68, 30 So. 339 
(medical-jurisprudence book, not admitted 
to prove experiments as to powder marks); 
1906, Birmingham R. L. & P. Co. 11. Moore, 
148 AlB. 115, 42 So. 1024 (two books on sur
gery, admitted on a question concerning 
appendicitis). 

In W iaconsin, the exception scemed once 
to be established; 1849. Luning -0. State, 1 
Chand. 185; 1872. Ripon v. Bittel, 30 Wis. 
619 (admitted" as evidence. but only as hlwing 
that force and authority which the opi'lion of 
learned and scientific men may give "). 
But by later decisions (post, § 1696) the Excep
tion was overthrown. In Luning II. State, 2 
Pinn. 286 (1849; second trial). a medical 
witness' answer was excluded because it 
appeared that it would have been based 011 

reading and hearsay, not on personal knowl
edge; there was 110 ruling, as has sometimes 
been thought. excluding medical books. 
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in several jurisdictions (including one of the above two) a statute has estab
lished an Exception of similar import.2 But, unfortunately, the legislators, 
in the original enactment of Iowa (copied in California and elsewhere), used 
language partially appropriate to the Exception for Reputation on Matters 
of General Interest (ante, §§ 1586, 1598, 1599); and by judicial construction, 
in some of these States, the legislative intent to establish an Exception of 
the'present tenor has been defeated; so that the use of learned treatises in 
those jurisdictions is now allowable no further than as recognized at common 
law under the General Interest (Reputation) Exception (ante, § 1598) or 
under the partial concessions of the common law later to be noted (post, 
§§ 1697-1700).3 

• 

• 
• 

In the Federal Courts. a disposition to recog- Lord Chief Justice of 
nize it has been shown; 1897. Western Assur. Young. Notable English 
Co. 11. Mohlman Co .• 28 C. C. A. 157. 83 Fed. pp. 71. 143. 152). 

(ed. Filson 
1920. 

Sll (Lacombe. J .• allowing a civil engineer. 2 Cal. C. C. P. 1872. as amended 1874. 
called as an expert in construction. to read § 1944. now § 1936 (" Historical works. books 
excerpts from scientific books in his testimony; of science or art. and publi~hed maps or charts. 
"The rule [of exclusion) is not of universal when made by persons indifferent between the 
application. It would be a reproach to the parties. are • prima facie' evidence of facts of 
administration of the law if:t were so. Records general notoriety and interest "); the following 
of observations are u'.:odoubtedly secondary statutes are identical with this: Ida. Compo 
evidence. but. if all su~h records were excluded St. 1919. § 7961; Ia. Code 1897. § 4618. Rev. 
from the sources -:.: knowledge available to a Code. § 7325; Mont. Rev. C. 1921. § 10575; 
court of justice. it would frequently find itself Nebr. Rev. St. 1922. § 8852; Or. Laws 1920. 
unable to obtain information which was open § 781; P. I. C. C. P. 1901. § 320 (like Cal. 
to every individual in the community. It C. C. P. § 1936); P. R. Hev. St. & C. 1911. 
has been held repeatedly that standard life and § 1451 (like Cal. C. C. P. § 1936); Utah: 
annuity tables. sho\\ing at any age the prob- Compo L. 1917. § 7107. The following statute 
able duration of life. arc competent e\idence. is more limited: S. Car. C. C. P. 1922. § 720 
••. Under the rule contended for. that (where a question of sanity or the admillistra-
valuable information \\'ould be available for tion of poison or other article destructive to life 
the use of a court of justice so long as tho is involved and expert testimony is admi~sible. 
men who made the tests and prepared the "the medical or scientific works" shall be 
tabulations were living and producible. but admissible" in addition to such expert testi-
after their death or disappearance the informa- mony"). 
tion they had gathered would be lost to tho 3 California: 1822. People V. Wheeler. 60 
court. although available for every one else Cal. 582 (Code § 1944 npplies to matters of 
in the community. and relied upon by eng;- gcneral interest only. and does not admit 
neers and builders whenever 11 new structure is scientific hooks I\S such); 1885. Gallagher 11. 
in process of erection. Upon the precise point R. Co.. 67 Cal. 16. 6 Pac. 869 (similar); 
here presented the diligence of counsel has 1888. People v. Goldenson. 76 Cal. 348. 19 Pac. 
not succeeded in discovering a single authority. 170; 1891. Lilley 1'. Parkinson. 91 Cal. 655. 
We feel. therefore. no hesitancy in so modifying 27 Pac. 1091; 1904. Bailey V. Kreutzmann. 141 
the general rule as to hold that. where the Cal. 519. 75 Pac. 104; Iowa: the decisions 
scientific work containing them is concededly applied the statute as intended. for more than 
recognized IlS a standard authority by the a generation: 187:!. Brodhead v. Wiltse. 35 Ill.. 
profession. statistics of mechanical experiments 429; 1878. Crawford 11. Williams. 48 Ia. 249; 
and tabulations of the results thereof lDay be 1887. Quackenbush v. R. Co .• i3 In. 458. 461. 
read in evidence by an expert \\itness in sup- 35 N. W. 523. semble; 1888. Worden 11. R. 
port of his professional opinion. when such Co .• 76 Ia. 310. 314. 41 N. W. 26; 1893. 
statistics and tabulations arc generally relied Peck 11. Hutchinson. 88 Ill.. 320. 325 (Wells' 
upon by experts in the particular field of the Treatise on the Eye. admitted); then the 
mechanic arts with which such statistics and California heresy was adopted: 1894. Burg 
tabulations are concerned "). 11. R. Co .• 90 Ia. 106. ll4. 57 N. W. 680 (Ame~ 

In modern E1I{}lish practice there appears no ican Mechanical Dictionary. not admitted on 
disposition to enforce the Hearsay rule pedanti- thc facts; Railway Age. not admitted to show 
eally as in the United States; a virtual exccp- tests of brakes); 1897. Union R. P. Co. v. 
tion is allowed; examples may be seen in Yates. 25 C. C. A. 103. 79 Fed. 584 (Iowa 
Crippen's Trial. 1910. presided over by the Code held to apply strictly to matters 0' 

VOL. m. 41 641 
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(2) A partial recognition of the principle of the Exception, at common 
law, is found in the admission in all jurisdictions of a few specific kinds of 
treatises or tables (noted post, §§ 1697-1700). 

§ 1694. Test.imonial Qualiflca.tions; Production of Original. (1) The 
treatise-writer must, like every other witness, be shown beforehand to be 
properly qualified to make statements upon the subject in hand.l This 
will require, as in other Hearsay exceptions (ante, § 1424), another witness 
who will testify to these qualifications, ' which means here the summoning 
of anyone in the profession, art, or trade of the writer and ascertaining 
from him the writer's standing as an authority. This removes the danger of 
an ignorant use of statements by 'writers of no standing; but it is merely the 
application of the general principle as to testimonial qualifications. It is 
done eve~in those jurisdictions (post, § 1(37) where the Exception is recog
nized only in a fragmentary form.2 Practically, also, it guards again~t the 
supposed danger, already adverted to, of allowing the jury to be confused by 
book-passages offered without explanation; for the expert who indorses the 
book can also be used to make explanations where desirable. It also forbids, 
of necessity, the loose and unsafe practice (post, § 1700), followed in some 
jurisdictions, of permitting counsel to read indiscriminately to the jury, as a 
part of his argument, extracts from scientific treatises, and furnishes the 
real reason why this is to be condemned. 

(2) The rule of prod'I.Wtion of the booTe itself (ante, § 1179) also 
applies, where it is desired to employ a specific book; but this does 
not forbid asking the witness a general question as to the opinion of the 
profession.3 

.. general notoriety or interest"; a medical South Carolina: 1915, U. S. 11. Perkins, D. C. E. 
book treating of nervous shock, excluded); D. S. C., 221 Fed. 109 (S. C. Code 1912, 
1898, Bixby v. Bridge Co., 105 Ia. 293, 75 § 4007, lJermitting medical books to be read, 
N. W. 182 (declining to allow the \lse of held not available in a Federal Court). 
medical treatises; limiting the Code words § 1694. 1 1857, Stoudenmeier 11. William-
.. books of science" by the later clause" facts of son, 29 Ala. 567 (Stonc, J.: "books admitted 
gencral notoriety and interest"; distinguish- or proven to be standllfd works with that 
ing Bowman 11. 'Voods, and repudiating t he profession"). Accord: 1861, Merkle v. State, 
later cases; appro\ing Gallagher v. R. Co., 37 Ala. 141; 1878, Crawford v. Williams, 48 In. 
Cal.); 1900, Stewart 11. EQuit. M. L. Ass'n, 249 (proof required that a herd-hook was rocog-
llO Ia. 528, 81 N. W. 782 (preceding case nized by cattle-breeders as correct). 
followed); 1900 State 11. Petersen, 110 Ia. 2 1873, Rowley v. R. Co., L. R. 8 Ex. 227; 
647, 82 N. W. 329 (same); 1906, State~. 1845, Spalding 11. Hedges, 2 Pa. St. 243 (guzet-
Wilhite, 132 Ia. 2213,109 N. W. 730 (a stendard tcer); 1886, R:!.ilroad Co. 11. Ayres, 84 Tenn. 
medical dictionary is admiBllible lor definitions, 729 (mortality tables). 
as distinguished from .. the symptoms and In the use of legal treatises and statute-
cure of disease "); 1909, Bruggeman v. books to prove foreign law a requirement that 
Dlinois C. R. Co., 147 III.. 187, 123 N. W. 1007 the book shall appear to be commonly ae-
(books on air brakes, to show the time required cepted in the foreign jurisdiction as e'l.idence 
for stopping, excludrd); Nebra8ka: The same of the Inw is usually made (post, § 1697). 
history here ensued: 1834, Sioux City & P. 3 The principle was applied improperly in 
R. Co. 11. Finlayson, 16 Ncbr. 587, 20 N. W. State 11. Winter, 1887,72 Ia. 627, 632, 34 N. W. 
860 (Forney's "Catechism of II Locomotive," 475, where the witneSBwas not allowed to state 
admitted); 1897, Van Skike 11. Potter, 53 the general consensus of medical authors. 
Nebr. 28, 73 N. W. 295 (" books of science or In Brodhead 11. Wiltse, 1872, 35 Ia. 430, it was 
art" does not admit books of surgery, save said that a physician might testify to the con-
under the exception of .. gcne!al interest") ; tents of a scientific book without producing it. 
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2. The Exception nominally Rejected, though in part Recognised 

§ 1696. Jurisdictions rejecting a General Exception. The Exception, as 
already noted, is explicitly accepted in one or two jurisdictions only. In the 
others, the Exception, so far as it has been ruled upon, has been repudi
ated in general terms.! But even in these jurisdictions there are several 
forms in which it has been recognized partially; that is, a consistent applica
tion of principle would have resulted in the exclusion of certain things that are 
in fact received; and their reception is an implied recognition of the principle 
of the Exception in those Classes of cases. These may now be examined. 

§ 1697. Partial Recogllition; (1) Legal Treatises. (a) The statements of 
domestic law made by writers of legal treatises have always been consulted as 
sources of information. In theory, to be sure, the real nature of the process 
has been blinked at. As the judges arc supposed to know the law, the doc
trines of judicial notice (post, § 25i2) and of refreshing the judicial memory 
(post, § 25(9) have served to obscure the real effect of a practice which one 
would hardly think of disputing.! The constant references, particularly in 
more recent ti.m~s, to the statements of treatises and compilations of more or 
less authority indicate the inveteracy of the practice. The readiness with 
which the judges rely upon anonymous legal authors' statements, but reject 

§ 1696. I Besides the cases cited ante, 346 (quoting encyclopedia as to probability 
§§ 1690 and 1693, thc following rulings repu- of identical finger-prints irom different per-
diate it: sons, held improper); S. Dak. 1897, State 11. 

Exou:m: 1844, R. v. Crouch, 1 Cox Cr. Sexton, 10 S. D. 127, 72 N. W. 84; 1901, 
94, Alderson, B.; 1856, Darhy v. Ouseley, 1 Brady 11. Shirley, 14 S. D. 447, 85 N. W. 1002 
H. & X. 8, 12 (rejecting histories reciting the (works on veterinary surgery, excluded); 
excommunication by Popes of heretical Sove- Vt. 1917, Baldwin v. Gaincs, 112 Vt. 61, 102 
reigns and other books of ecclctiinstical affairs): At!. 338 (surgie,il books); Wis. 1882, Stilling 
1874, R. v. Taylor, 13 Cox Cr. 78, Brett, J. 11. Thorp, 54 Wis. 534, 11 N. W. 906: 1888, 

UXITED STATES: Federal: 1897, Davis iI. Kreuziger v. R. Co., 73 Wis. 160,40 N. W. 657. 
U. S., WI) U. S. 373, 17 Sup. 360 ("what docs § 1697. I It was disputed, but immediate re-
medical science teach as to that?" excluded, buke was given,by Lowell, J., in The Pawashick, 
at least in the trial Court's discretion); 1897, 1872, 2 Low. 148 ("I believe it to he the true 
Union P. R. Co. v. Yates, 25 C. C. A. 103, 79 doctrine that the unwritten law of England 
Fed. 584: Colo. 1912, Denver City T. Co. v. may be proved in this court, not by experts 
Gawley, 23 Colo. .\pp. 332, 129 Pac. 258: only, but by text-writers of authority and by 
Ga. 1895, Johnstoll v. R. Co., 95 Ga. 685, 687, printed reports of adjudged cases: and written 
22 S. E. 694; Ill. 1SS3, North Chicago R. M. law may be proved by the printed copies and 
Co. v. Monka, 107 Ill. 341; 1884, Blooming- be construed with thc aid of text-hooks as well 
ton v. Schrock, ItO Ill. 221; Ind. 1885, Epps as of experts. . . • Evidence is competent 
v. Stllte, 102 Ind. 550, 1 N. E. 491; Me. 1848, which consists only of book.'! of acknowledged 
Coolidge's Trial (Watcn'illc), Me., Boston or ascertained authority. . . . The proposi-
Daily Times' Rep. 32 (medical books not al- tion that Ahhott on Shippiug and the regUlar 
lowed to be lead, "on the ground that the reports of decisions of the courts and the vari-
authors of those works were not under oath ous beoks cited as authority for the law in 
when they were written"; by Whitman, C. J., England cannot be read for this purpose here 
and Shipley and Wells, JJ.); Mass. 1873, appears to me little less than absurd "). 
Com. 11. Sturtivant, 117 Mass. 139; 1876, Whether counsel may read legal trl'4liBu in 
Com. v. Brown, 121 Mass. 81; 1889, Com. v. aroument to the jury is a question of the pro-
Marzynski, 149 Mass. 72, 21 N. E. 228; Mich. priety of interfering with the proper {unctions 
1888, People 11. Vanderhoof, 71 Mich. 171l, 39 of the Court, and of the duty of the jury to 
N. W. 28; N. H. 1870, Dole 11. Johnson, 50 accept the Court's statement of the law, and 
N. H. 456; N. J. 1896, New Jersey Z. & I. Co: does not concern the present Question; see 
v. L. Z. & I. Co .• 39 N. J. I,. 189, 35 Ad. 1l15: State v. Fitzgerald, 130 Mo. 407, 32 S. W. 
1921, Lambie r. State, . N. J. L. , 114 Atl. 1113. 
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the most distinguished authors in natural science, is of course an inconsistency 
which bafHes the layman and brings on the law the sneers of the representa
tives of other sciences when called to the witness stand. 

(b) But when it has come to the use of treatises by writers upon foreign 
law, these subterfuges fail, and the judicial conscience has been obliged to 
acknowledge the true nature of the pl"Ocess as involving the reception of evi
dence. The propriety of accepting such evidence, after it is shown by testi
mony on the stand that the authors of the treatises are recognized in the 
foreign jurisdiction as competent authorities, has been frequently justified in 
judicial opinion: 

1806, ELLENBOROUGH, L. C. J., in Pict07~'8 Trial, 30 How. St. Tr. 492: "The text
writers furnish us with their statement of the [foreignllaw, and that would certainly he 
good evidence upon the same principle which renders histories admissible. . .• I shall 
therefore receive any book that purports to be a history of the conunon law of Spain." 

1811, Sir William Se"ott (Lord STOWE"'.), in Dalrymple v. Dalrymple, 2 Hagg. Cons. 81: 
"The authorities to which I shall have occasion to refer [for the law of Scotland] are of 
three classes: first, the opinions of learned professors gh'en ill the present or similar cases; 
secondly, the opinions of eminent writers as delivered in books of great legal credit and 
weight; an(l, thirdly, the certified tribunals of Scotland upon these subjects. I need not 
say that the last class stands highest in point of authority." 

184-1, Lord DEN~IAN, in the Sussex Peerage Case, 11 Cl. & F. 113: "We have both the 
materials of knowledge offered to us. We have the witness, and he states the law, which 
he says is correctly laid down in these books. The books are produced, but the \\itness 
describes them as authoritative. • . . Proof of the law itself, in a case of foreign law, 
could not be taken from the book of the law, but from the witness who described the law. 
If the witness says: 'I know the law, and this book truly states the law,' then you have 
the authority of the ·witness and of the book." 

Accordingly, the propriety of receiving treatises thus shown competent 
may be said to be established.2 

It is true that in some opinions this requirement of presentation through 

2 ENGLAND: 1806, Ellenborough, L. C. J., in exempt from capture as prize; .. the works of 
Picton's Trial, 30 How. St. Tr. 483, 492, 511 ; jurists and commentators who by years of 
1822, Lacon v. Higgins, 3 Stark. 178, Dowl. labor, research, and experience have made 
& R. N. P. 42, Abbott, C. J., 8emble; 1836, themselves peculiarly well acquainted with 
Breadalbane v. Chandos, 2 Myl. &: Cr. 727, the subjects of which they treat," admissible, 
741; 1844, Baron de Bode's Case, 8 Q. B. 254, "uot for the speculations of their authors 
Lord Denman, C. J.; 1845, Nelson v. Bridport, concerning what the law ought to be, but for 
8 Beav. 529, Lord Langdale, M. R. (Sicilian trustworthy evidence of what the law really 
and Roman compilations of codes and stat- is"; then consulting Ortolan, Calvo, and 
utes and Sicilian law-treatises, certified as in others); Iowa: 1903, Banco De Sonora v. 
use among the profession in Sicily}; 1857, Bankers' M. C. Co., Ia. , 95 N. W. 232 
Bremer 17. Freeman, lO Moore P. C. 306, 363. (Boucier's Law Dictionary, admitted as evi-

CANADA: 1884, Rice 17. Gunn, 4 Onto 589. dence of the age of majority by the law of 
UNITED STATES: Federal: 1895, Hilton V. Mexico); 1904, Banco de Sonora v. Bankers' 

Guyot, 159 U. S. 113, 16 Sup. 139, 162 (the M. C. Co., 124 Ia. 576, 100 N. W. 532 (similar 
CO'lrt, mentioning treatises on foreign law, to the prior ruling in this case); New York: 
refers to their works .. for evidence of authori- 1836, Devenbagh 11. Devenbagh, 5 Paige Ch. 
tative declarations, legislative or judicial, of 554, 556, Walworth, C. 
what the law is"); 1899, The Paquete Ha- Contra: 1844, Alderson, B., in R.II. Crouch, 
bana, 175 U. S. 677, 20 Sup. 290 (whether by 1 Cox Cr. 94; 1846, Perth Peerage Case, 2 
international law coasting fishing-vessels were H. L. C. 874. 
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an expert on the stand is taken as signifying that the foreign writer's state
ments merely become a part of the former's testimony, and the theory is 
kept up that the foreign writer is as such not accepted.3 Yet in effect the 
book is taken, and the rule merely requires (and very properly) that the 
qualifications of the writer (ante, § 1694) shall first be shown in the ordinary 
way. But the fiction may well be abandoned. The daily use by judges of 
the foreign law-books in our libraries eAlloses its untruth. Goldsmith's 
Chinese traveller would smile to see the judge refuse to listen to a foreign 
treatise while on the bench and then retire to his chambers and take down 
the same book from the shelves to refresh his judicial memory. Certainly, 
the practice which allows the use of legal treatises, even dom.estic only, con
fesses the principle which admits learned treatises generally: 

1699, Spencer Cowper's Trial, 13 How. St. Tr. 1163. Dr. Crell: "Now, my lord, I '\\;11 
give you the opinion of several ancient authors." Baron HATSEI.L: "Pray, doctor, tell us 
your own observations." Dr. Crell: "l\Iy lord, it must be rending, as well as a man's 
own experience, that '\\;\1 make anyone a physician, for WitllOut the reading of books of 
that art, the art itself cannot be attained to. Besides, my lord, I conceive that in such a 
difficult case as this we ought to have a great deference for the reports and opinions of 
learned men. Neither do I see why I should not quote the fathers of my profession in 
this case as wen as you gentlemen of the long robe quote Coke upon Littleton in others." 

1857, STONE, J., in Sioudenmewr v. Williamson, 29 Ala. 567: "We think that medical 
authors whose books are admitted or proved to be standard works with that profession 
ought to be received in evidentoc. . . . Are opinions derived from the perusal of books, 
and deposed to by witnesses, safer guides for the jury than the books themselves are? 
•.. We prove the existence of our law and its principles by reported cases and elemen
tary writers. • . . Can that be a sound rule which in the determination of a question 
im'olved in one science allows to the trying body the light shed upon it by the writings 
of its standard authors and withholds such lights from controversies respecting all other 
sciences? We think not." 

(c) The use of printed books of foreign statutes or decisions commonly ac
cepted in the foreign jurisdiction as evidence of the statutes is referable not 
to the present principle, but to another (post, § 1703), because they nre not 
learned treatises but merely copies of decisions or statutes. These are also 
and usually admitted under the principle of Official Statements (allte, § 1684) 
as being copies authorized by law to be made and given out.4 

§ 1698. Sa.me: (2) Life Tables, Almanacs, Sundry Scientific Tables. It 
has long been unquestioned that standard tables of mortality! (used in com-

J Lord Campbell. in Sussex Peerage Case, particular witness has sufficient knowledge 
supra ("You ask the witness whr.t the law is. and experience to testify to foreign unwritten 
He may fr.lm his recollection, or on producing law has bcp.n examined under the head of 
and referring to books, say what it is, or that it Testimonial Qualifications (ante, §§ 564, 690). 
is found correctly stated in such a book"). § 1698. 1 ENGLAND: 1873, Rowley v. R. 

• The question whether a legal expert wit- Co .• L. R. 8 Exeh. 226. 
DeBS may testify to the tel"IDS of a foreiqn B/at- UNITED STATES: Federal: 1886, Vicks-
ule without producina a copy of it invohcs the burg R. Co. v. Putnam, 118 U. S. 554.7 Sup. 1 ; 
rule of Preference for a Copy over Recollec- 1921. United Verde Ext. M. Co. v. Koso, 9th 
tion-tcstimony, and has been already dealt C. C. ! •.. 213 Fed. 369 (mortality tables ad-
with (ante, § 1271). The question whether a mitted, e'·en where plaintiff's occupation wa~ 
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puting annuities, life-insurance sums, dower, and damages for the loss of life), 
and almanacs 2 are admissible in evidence. It is doubtful whether a general 

• 

extra-hazardous); 1921, Phelps Dodge Co. v. admitted); 19:!O, Louisville &: N. R. Co. 11. 
Guerrero, 9th C. C. A., 273 Fed. 415; A.la- Scott's Adm'r, 188 Ky. 99, 2:!0 S. W. 1066 
barna: 1893, Bir;ningham M. R. Co. v. Wi!- (admissible even where the party is physically 
mer, 97 Ala. 165, 170, 11 So. 886 (American not normal); J[ (Ulsachuaetts: 1907, Banks 11. 

tables); Arkansas: 1897, ArkanSAs M. R. Co. Braman, 195 Mans. 97, 80 N. E. 799 (a certain 
v. Griffith, 63 Ark. 491, 39 S. W. 550; Cali/or- insurance table, not shown to be standard or 
Ilia: 1893, Townsend v. Briggs, 119 Cal. 481, recognized, not admitted); MichiQan: 1895, 
484, 34 Pac. 116 (standard tables); 1902, Nelson v. R. Co., 104 Mich. 582, 62 N. W. 
Keast v. Santa Ysabel G. M. Co., 136 Cal. 256, 993, semble; Miasouri: 1892. O'Mellia v. R. 
OR Pac. 77l (" McCarty's Statistician and Co., 115 Mo. 205, 222; Montana: 1907, 
E('onomist," containing Farr's table, admitted; Stephens v. Elliott, 36 Mont. li2, 92 Pac. 45; 
"the Court mayor may not require such pre- Nebraska: 1894. Friend v. Ingersoll. 39 Nebr. 
liminary proof" of standard acceptance, 717,724,58 N. W. 281 (Carlislc tables); 1905, 
according to its judgment of the need therefor) ; Horst v. Lewis, 71 Nebr. 365, 103 N. W. 460; 
Coloradv: Compo St. 1921, § 6536 (mortuary New Jersell: 1898, Camden &: A. R. Co. V. 

table given in thc statute, made admissible) ; Williams, 61 N. J. L. 646,40 Atl. 634 (Carlisle 
Georoia: 1879, Central R. Co. v. Richards, 62 or other approved table admissible, when 
Ga. 307; 1892, Richmond &: D. R. Co. 11. properly authenticated); New York: 1874, 
Garner. !)1 Ga. 27, 16 S. E. 110 (mortnlity Schell v. Plumb, 55 N. Y. 598; 1876, Sauter 

. and annuity tables); 1894, Columbus v. v' R. Co., 66 N. Y. 54; 1879, People V. LiCe 
Sims, 94 Ga. 483, 20 S. E. 332; 1896, Macon, Ins. Co., 78 N. Y. 128; North Carolina: 
D. &: S. R. Co. 11. Moore, 99 Ga. 229, 25 S. E. Con. St. 1919, § 1200 (specific mortuary table 
460 (admissible, but here improperly used); adopted by statme and made admissible); 
1902, Western &: A. R. Co. V. Cox, 115 Ga. North Dakota: Compo L. 1913, i 7922 (Car-
715,42 S. E. 74 (Carlisle tables are admissible lisle tables of mortality, admissible to 'prove 
without prior testimony to their recognition duration of life); Pen7l8ylt'llnia: 1892, Stein
as standard tables); Illinois: 1895, Joliet brunner 11. R. Co., 146 Pa. 504, SIS, 23 Atl. 239 
11. Blower, 155 Ill. 414, 40 N. E. 619; Hl07, (Carlisle tables); 1896, Camphell v. York, 172 
Calvert v. Springfield Electric L. &: P. C,;.. Pa. 205, 33 At!. S7il; 1901, McKenna V. Gas 
231 111. 29U, 83 N. E. 185 (Wiggleswortll Co., 19S Pa. 31, 47 Atl. 990 (testimony from a 
Tables); 1909, Winn v. Cleveland C. C. & table based on unspecified conditions, ex
St. L. R. Co., 239 111. 132,87 N. E. 954 (Wig- eluded); Rhode lslanci: 1904, Reynolds 11. 
glesworth Tahles admitted); 1911, Marshall Narragansett E. L. Co., 26 R. 1. 457, 59 At!. 
v. Marshall. 252 111. 568, N. E. 907 (Carlisle 393 (standard annuity tahles, admitted); 
and other tahles); Indiana: 1906, Pittsburgh South Carolina: C. C. P. H122, § 727 (mortu
C. C. &: St. L. R. Co. v. Lightheiser, 168 Ind. ary tahle adopted by law and made admissible) ; 
438, 78 N. E. 1033 (Carlisle Tables admitted) ; 1905, Hyland V. Southern B. T. &: T. Co .. 70 
Iowa: 1865, Donnldson v. R. Co., 18 Ia. 291; S. C. 315, 49 S. E. 879 (statute applied); 
1868, McDonald V. R. Co., 26 Ia. 140; 1883, Tennessee: 1886, Railroad Co. v. Ayr('s, 84 
Coates v. R. Co., 62 Ia. 491, 17 N. W. 760; Tenn. 729; Vermont: 1849, Mills V. Catlin, 
1888, Worden v. R. Co., 76 Ia. 314,41 N. W. 22 Vt. 107; lVashinotOIl: 1912, Richardson v. 
26; 1889, Gorman 11. R. Co., 78 Ia. 509, 43 Spokanc, 67 Wash. 621, 122 Pac. 330; Wis
N. W. 303 (tahles in a cyclopedia, admitted); C07l8in: 1887, McKeigne V. Janesville, 68 Wis. 
1891, Seagel 11. R. Co., 83 Ill. 3S0, 49 N. W. 58,31 N. W. 298; 1899, Crouse v. R. Co., 102 
990 (same); 1897, Krur>ger v. Sylvester, 100 Wis. 196,78 N. W. 446. 
Ia. 647, 69 N. W. 1059; 1902, Pearl r. R. Distinguish the exclusion of such tahles on 
Co .• 115 Ia. 535, 88 N. W. 1078 (tables" gen- grounds of substanth'~ law, as where the 
crally Ilceepted as standllrd authority," reeeh'- erpectation of Ufe u immaterial on the issues, or 
able); 1904. Knott v. Peterson, 125 Ia. 404, where II contract oC insurance has embodied 11 

101 N. W. 173; 1907, Clark v. Van Vleck, specific reckoning; the following C:lS~S illus-
135 Ia. 194, 112 N. W. 648 (tables published trate this: 1880, Mutual Life Ins. Co. v. 
in the Code Supplement of 1902, admitt<!d); Bratt, 55 l\Id. :?OO, 212; 1899, Kerrigan v. 
1909, Peterson V. Brackcy, 143 Ia. 75, 119 R. Co., 194 Pa. 98, HAt!. 1069; 1882, Berg 
N. W. !l67: 1013. Scott t. Chicago R. I. & v. R. Co., 50 Wis. 427, 7 N. W. 347; 1886, 
P. R. Co., 160 Ia.. 306,141 N. W. 1065; Kansas: Mulcairns v. Janesville, 67 Wis. a7. 29 N. W. 
1901, Atchison T. & S. F. R. Co. 1>. Ryan. 62 565. 
Kan. 682. IH Pac. 603; Kentltcky: 1879, 2 Ellq. 1703, R. v. DYl'r, 6 Mod. 41; Brough 
Lancaster r. Lancaster's Trustee!!, 78 Ky. 200 v. Perkins. 6 Mod. 81: 1739. Theory of Evi
(dower tables); 189i', Louisville & N. R. Co. dence, c. II, pl. 104 ("The nlmnnack is a suffi
v. Kelly, 100 :Ky. 421, 38 8. W. 852; 1905, cient evidence to prove " day Sunday"); 
Illinois C. R. Co. r. Hauchins, 121 Ky. 526, 1860, Tutton v. Darke. 5 H. & N. 649, per 
89 S. W. 530 (American Mortality Table, Pollock, C. B.; the history of the English 
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rule in favor of standard tables of scierdijic calculations of all sorts can be re
garded as established; but rulings tending in that direction are found.3 

These almanacs and mortality tables have been explained to be admissible 
because they are founded on "certain and constant data" and deal with the 
"exact sciences." 4 But the notion that every collection of figures savors of 
the exact sciences is sufficiently discredited at the present day. In fact, 
these particular tables are among the least trustworthy of scientific efforts. 
The first mortality t.able appeared about 1690,5 and. was crude in comparison 
with those of to-day. The errors in tables even of the 1800s have been numer~ 
ous and radical.6 The simple fact is that the admission of a certain class of 
statistics was demanded by custom and practical cOllyenience, and the ju~ 
dicial mind relented. Thus, a system of mere probabilities and working 
averages is not found wanting in qualities entitling it to be placed before the 
jury; yet the substance of other collections of data, possessing at least equal. 
illductiye value, made with equal or greater thoroughness, sifted, arranged, 
and stated by trained observers, is by the same discriminating authority 
relegated to the limbo of hearsay and other judicial abominations. The error 
has lain, not in looking too leniently upon mortality tables, but in a mis~ 
conception of the true qualities of other scientific work. 

§ 1699. Sa.me: (3) Dictionaries, Histories, a.n.d General Literature. Within 
narrow but undefined limits the use is allowable of dictiollaries and works of 
general literature, to evidence Iiterar~' usage and definitions, and of historical 
works, to prove facts of general history: 

1856, POJ.J.,QCK, C. B., in Darby v. OU3Cley, 1 H. & N. 1,8: "Standard authors may be 
referred to for such a purpose [to show the literary significance of parodies] or as sl!l)'I\;ng 
the opinions of eminent men on particular subjects, but not to prove facts. • . • In this 

usage is fully examined in Thayer, Prelimin
ary Treatise on Evidence, 292. 

U. S. 1857, Allman ~. Owen, 31 Ala. 14.1 
1882, People v. Chee Kee, 61 Cal. 404; 1879, 
State v. Morris, 47 Conn. 180; Go.. Code 
1910, § 5755 (Stern's U. S. Calendar and StlLr
ford'8 Office Calendar, admissihle to prove 
dates); Acts 1897, p. 87. Van Epps' Suppl. 
§ 6641 (Stafford's Office CahlOunr, to be 
"legal e,idence, c(\\'cring all dates between 

the years 1490 and 2000. hoth old and ne\\' 
style "); 1880, Munshower r. State, 55 Md. 
24; 1887, Case v. Perc\\', 46 Hun N. Y. 62; 
1889, Wilson~. Van Leer, 127 Pa. 378, 17 At!. 
1097. 

Distinguish the iudicial notice of a date, etc., 
(post, § 2582). 

a 1897, Western Assur. Co. v. Mohlmann 
Co., 28 C. C. A. 157, 8.'3 Fed. 811 (engineering 
tables; quoted ante, § 1693): 1885. Gallagher 
II. R. Co., 67 Cal. 16, 6 Pac. 869, semble (tables 
of weights, curr(ney, interest, etc., admissible) ; 
1896, Hatcher 1'. Dunn, In. -. 66 X. W. !l05 
(not put upon this ground; a t.hermometer 
used in gauging oils, admitted): 1867, Payson 

v. Everett, 12 Minn. 219 (" bank-note detec· 
tors," excluded): 1911, Lynes II. Nort.hern 
Pacific R. Co., 43 Mont. 317, 117 Pac. 81 
(mathematical tables showing the respective 
distances at which trains could be stopped by 
air-brakes, held admissible); 18S7, Garwood 
!I. R. Co., 45 Hun N. Y. 129 (millwrights' 
tables, admissible): 1901, Cherry Point 
Fish Co. ~. Nelson, 25 Wash. 558, 66 Pac. 55 
(U. S. government tide-tables, prepared for 
Puget Sound, admitted). 

For commercmt tables, price-liste, horse
pedigrees. etc., ~ee post. §§ 1704,1706. 

For official tables 0/ in tere.st, etc., sec aTlle, 
5 1672. 

For scientific instruments used by witne88es, 
sec ante. § 605. 

4 Wharton., E\idencc, § 667. 
$ 3 Bland's eh. 227; Scratchlcy, Lifo 

Assurance, 2. 
G Scratchley. id., 3-6: Blayney, Life Assur

ance, 96. 98. See a notable one described in 
Porter'ij Progress of the Nation (English 
anr.uities), and others in Jevons' Philosophy ?f 
Science, I, 244. 
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case the defendant's couneel proposed to read certain specific [churchl canons, not as 
matters of speculative opinion, . . . but as matters of fact." 

(a) As to dictionaries and the like, a counsel's citation of passages to indi
cate word-usage will sometimes not involve a hearsay question, i. e. the 
passage is not taken for its assertive value; the usage of authors is itself the 
fact in issue (p08t, § 1770).1 But there may well be a hearsay question, for 
example, if Dr. Johnson were quoted as stating the incorrectness of an 
etymology or the meaning of a word in his time. It cannot be said 
what limits Courts would draw in such cases; but it is certain that they 
resort 'freely to dictionaries for definitions of the meaning of words, even 

" 
where the scope of that meaning is one of the disputed issues of the 
case, and clearly they thus take testimony from the learned compilers of 
these treatises.2 

(b) As to historical and encyclopedic works, most questions are disposed of 
usually from the point of view of Judicial Notice (p08t, § 2565), i. e. the 
Court wiII or will not dispense with evidence of certain notorious facts; 
while the Exception in favor of Ancient Reputation on Matters of General 

§ 1699. J The folIo~ing instance illustrates the practice: ENGLAND: 1789, Answer of the 
the difficulty of drawing the line: 1875, Tilton Judges to the House of Lords, 22 How, St. Tr. 
11. Beecher, N. Y., Official Report, III, 993 302 (" Judges cnn collect the intrinsic sense and 
(Mr. Beach quoted from Newmnn nnd others, meaning of a paper in the same manner as 
in arguing for the plaintiff that a sincere belief other readers do; and they can resort to 
in the rigbteousness of a. lie on some occasions grammars and glossaries, if they want such 
is a. possible thing in professors of religion). assistance "). 

The most remarkable and entertaining UNITED STATES: Federal: IS93, Nix D, 

instance of reference to scientific and general Hedden, 149 U. S. 304, 13 Sup. SS1 (diction-
literature as evidencing the meaning of words aries resorted to for defining "fruit" and 
is tho case of Maurice v. Judd, N. Y. City,1S1S, "vegetables"); 1893, Mutual Ben. L. Ins. Co. 
3 Amer. St. Tr. 603,613. This was an action v. Robison, 19 IU. S. App. 266, 272, 7 C. C. A. 
by an official gauger for a penalty imposed 444, 58 Fed. 723 (to determine what" spit ting 
under N. Y. St. Mar. 31, 1818, for dealing in of blood" was, Quain's Dictionary of Medicino 
"fish oil" not inspected; the defendant's flnd the Century Dictionary were cited); 
oil was whale oil, and the question was whether 1898, Koechl v. U. S., 2S C. C. A. 458, 84 
"fish" included wha!es. The defendant called Fcd. 448 (dictionaries used to define "vac-
Dr. Samuel Mitehill, the leading American dne"); 1913, Merriam Co. 11. Syndicate Pub. 
scientist of the day, a professor in Columbia Co., 2d C. C. A., 207 I~ed. 515 (a dictionary-
College, and founder of the Lyceum of Natural author's prefatory recital of the sources used by 
History, a man of prodigious learning in, the him, admitted; sensible opinion by Hand, 
field of natural science (see E. F. Smith's D. J., approved in the C. C. A.); Alabama: 
"Samuel Latham Mitchill, a Father in Ameri- 1892, Dantzler v. D. C. & I. Co., 101 Ala. 309, 
can Chemistry," N. Y., Columbia Univ., 314, 14 So. 10 (various dictionaries quoted) ; 
1922). A mighty contest of argument then 1896, Cook 11. State, 110 Ala. 40, 20 So. 360 
ensued between Dr. Mitehill on the stand and (definitions taken from Webster's Internatiollal 
counsel for the complainant, Mr. Sampson, Dictionary and Century Dictionary); Cal'Jor-
in which the world's literature was ransacked. nia: 1885, Gallagher v. R. Co., 67 Cal. 16, 6 
beginning with the Book of Genesis and ranging Pac. 869 (meaning of words and allusions in 
through Pliny, Newton, Linnaeus, Cuvier. ordinary dictionaries and authenticated books 
Lamarck, and less known authors; such a of general literary history, allowable); Con
debate, no doubt, was never listened t.o in a necticut: IS97, State 11. Main, 69 Conn. 123 
court-room before or since, and must have 37 Atl. 80 (definitions taken from Century 
been both astounding and amusing. Dictionary and Webster's International Die-

For quotation8 by coun!C1 to show literary tionary) ; Illinois: 1895, Parker 11. Orr, 
usaae, see post, § IS07. For quotation of 158 Ill. 609, 41 N. E. 1003 (Webster's Die-
other people's utterances to show moral or tionary, for a definition); l'irainia: 1897, 
political standard •• of action, sec ante, § 461. Kimball D. Carter, 95 Va. n, 27 S. E, 823 

'The following cases will suffice to illustrate (Webster and Worcester referred to). 
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Interest (ante, §§ 1586, 1598) will admit many treatises. Apart from these 
two principles, it is doubtful where there is any general exception in favor 
of works of history.3 

§ 1700. Sa.me: (4) Sundry Instances; Quota.tion of Books by an Expert; 
Counsel's Use in Cross-Enmjna.tion or in Contradiction; CouDsel Rea.ding to 
the Jury; Judicial Reference to Authorities. There are also to be noted sun
dry instances in which a few Courts have seen fit to allow further infringe
ments of the principle. 

(a) The c;rpert witness is by a few Courts allowed to cite the writers of his 
profession, either specifically by quotation, or generally by referring to pro
fessional opinion as corroborating his views.1 

(b) It has been in some Courts held that counsel on cross-examination, 
may, for discrediting purposes, read a passage from a professional treatise 
as opposing the statement of an expert on the stand, or ask whether a 
contradictory opinion has been laid down by others.2 But this is generally 

3 1856. Darby 1'. Ouselc:y. 1 H. &; N. 12 (tho But this must be distinguished from the 
fact that Popes have excommunicated sove- Question of the Bufficiency of the '\\itncss' 
reigns; histories resorted to); 1909. In ro qualifications as based on books only (ante. 
Najour. C. C. N. D. Ga .• 174 Fed. 735 (Kcane's § 687). for in theory we may refuse to let him 

The World's People. quoted to prove the state the effectof professional opinion. and yet 
classification of world races. in a naturnliza- may admit his O\lill opinion though it is based 
tion case); 1862. Charlotto v. Chouteau. 33 solely on the reading of professional books. 
1Io. 194. 201 (Garner's History of Cnnada So. too. must be distinguished the reading of 
read); IS92. Steinbrunner II. R. Co .• 146 Pa. a book as authority and the use of its expres-
504.515.23 At!. 239 (Encyclopaedia Britannica sions or its diagrams. by way of iUU8trationa 
quoted to show the mode of preparing liCe- merely: 1870. Ordway v. Haynes. 50 N. H. 
tables); 1902. Hilton v. Roylance. 25 Utah 129, 164. Compare § 790. ante. 
69 Pac. 660 ("works of history and church re- 2 1825.GardnerPeerageCase. LeMarchant's 
cords and journals." held admissible. under Rev. Rep. 22 (" Do you not know it was the opinion 
St. § 3400. cited ante. § 1693. to show tho of Dr. Hunter that. etc .... allowed on croSB-
meaning of "scaling" in the Mormon church). cxaminatitln); 1890. Brownell v. Black. 31 N. 

In Moore's Trial (N. Y. 1824). 13 Amer. St. Br. 594 (good opinion by Tuck. J.); 1885. Hess 
Tr. 189. 191. being a charge of assault in an "II. Low$!ry, 122 Ind. 233. 23 N. E. 156; 1896. 
affray between Orangemcn and Catholics on Louisville N. A. &; C. R. Co. v. Howell. 147 Ind. 
the anniversary of the Battle of the Boyne. 266.45 N. E. 584; 1898 Williams r. Nally.-
will be found an interesting colloquy between Ky. 46 S. W. 874; 1913. Travelers' Ins. Co. 
two celebrated counsel. Thomas Addis Emmet I). Da\·ies. 152 Ky. 600. 153 S. W. 956 (follow-
and William Sampson. arising over an offer to ing Williams v. Nally); 1913. Eckels & S. I. 
rend "Plowden's History of Ireland." M. Co. v. Cornell E. Co .• 119 Md. 107. 86At!. 

§ 1700. 11921. Cochran v. Gritman. 38 (asking an axpcrtwhether he would adhere to 
Ida. • 203 Pac. 289 (counsel allowed to read hi!! opinion if a writer in a certain article stated 
medical authorities stated by expert witnesses' the contrary. but not sho\\ing the article, 
answers to be standard authorities); 1851. though it was at hand; held that counsel 
Carter v. State. 2 Ind. 619; 1886. State v. not having objected to the question. could not 
B:lld'\\in. 36 Kan. 17. 12 Pac. 318; 1882. inspect the articlo; clearly unsound; the 
Pinney v. Cahill. 48 Mich. 586, 12 N. W. 862. method of the was capable of 
semble; 1903. Scott v. R. Co .• 43 Or. 26. 72 being a mere bing insinuation thatlthe article 
Pac. 594 (an engineer allowed to name the did con tradiet the expert; and the only fair 
authors on whom he relied; whether he could course was to compel counsel to read it or to 
read excerpts. not decided); 1836. Earl's let the opposite counsel inspect it to discover 
Trial, Pa .• 36 (reading or Quotation by a medi- the trick if there was one); 1920. Schumaker 
cal witness. allowed). 11. :'tIurray Hospital. 58 Mont. 457. 193 Pac. 

Contra: cases cited ante. § 1693. n. 3. § 1696. 397 (on examination in chief. medical text-
Yet in Michigan direct quotation seems to books cannot be read from; otherwise on 

be not nllowed in later cases: 1884. People· v. cross-examination. to test knowledge or to 
Millard. 53 Mich. 76. 18 N.W. 562; 1891. Fox 11. discredit reference to the books' authority); 
Peninsular Works. 84 Mich. 681. 48 N. W. 203. 1921. State v. Bess. Mont. .199 Pac. 4:06 
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repudiated.3 There is here, however, a legitimate use, i. e. where a witness 
has been allowed to refer to a specific treatise (or to treatises generally) as 
corroborating him, the treatise may be read to show that it does not contain 
such corroboration, on the principle (ante, § 1000) of discrediting a witness 
by showing misstatements on a material point. Tl1is orthodox purpose, 
as expressly distinguished from the indirect introduction of the books on 
their own credit (as above noted), is fully recognized: 4 

1882, GRAVES, C. J., in Pinney v. Cahill, 48 Mich. 587, 12 N. W. 862: "it was not 
improper to resort to the book. not to prove the {acts it contained, but to disprove the 
statement of the witness and enable the jury to see that the book did not contain what 
he had ascribed to it." 

(opposing counsnl having questioned an expert M. L. Inc. Co. v. Ellis, 89 Ill. 519; 1884, 
as to tho views of a treatise, undpr the rule of Bloomington v. Schrock, 110 III. 222; 1907. 
Schumaker v. Hospital, supra, the clllling Chicago Union T. Co. v. Ertrachter, 228 III. 
counsel WIUI allowed to read the wholn of the 114, Sl X. E. 8iG (Bloomington v. Schrock 
passage and ask about it); HlOn, MacDonald followed); 1914, Ullrich v. Chicago City R. Co. 
v. Metropolitan St. R. Co., 2l!1 :\10. -lGS. 118 2G5 III. 338, lOG :N. E. s~s (n cross-examination 
S. W. 78 (the cross-examiner may frame which asks the expert whether he is familinr 
Questions in the langunge of books held in his \\;th specified books and implies that he is 
hand, and ask the witness whether he agrees to contradicted hy the statnlJlcnts made in those 
that "iew); 1873. State 1'. Wood. 53 N. books. held impropnr; I31oolllin~ton v. Schrock 
H. 495; 1914, Kerston ~. Great Northern R. followed and Chica~o Filion T. Co. v. Er-
Co., 28 N. D. 3, 147 N. W. 787 (whether or not trachtcr c!istinguishcd); 1917, Wilcox 17. 

certain medical writers sustained the \\itness, International Harvester Co., 278 III. 465, 
the books being shown him, allowed); 1895, 116 N. E. 151 (injury by lead-poisoning; 
Byers v. R. Co., 9·! T.enn. 569, 29 S. W. 128; scientific books allowed to be read to contra-
1900, Sale 17. Eichberg, Tenn. ,59 S. W. diet a "itness citing them); 1918, Doyle ~. 
1020 (cross-examination" to test the experienC'e Wilcoekson, 184 Ia. 757, lG9 :N. W. 241 
of the witness and his familiarity with the lead- (cross-exnminntion to a medical text-book, 
ing authorities," allowable); 1901, Clukey v. held improper); Iowa: 1!l04, Cronk v. Wabash 
Electric Co., 27 Wash. 70, G7 Pac. 3i9. R. Co., 123 Ia. 349, 98 N. W. 884; 1905, 

3 Sec the cascs cited in the next notc. State v. Thompson. 127 In. 440, 103 N. W. 
• Some of the following cases merely recog- 377; 1907, State v. Blackburn, la. ,110 

nize this usc, others merely repudiate the N. W. 275 (cross-examination to books stated 
above-mentioned usc, and others do both: by the witness to be standard authorities, 

CANADA: 185G, Brown v. Sheppnrd, 13 U. C. allowed); 1908, State v. Blackburn, ] 3G la. 
Q. B. 178; 1914, R. 21. AnderllOn, lG D. L. R. 743, 114 N. W. 531 (3 cross-examination of a 
203, Alta. (cross-examination to a medical medical man held improper, in whieh the 
test-book, allowable to ascertain the witness' question continually assumed that universal 
agreement or disagreement with other person's profcssionul opinion was contrary to his); Kell-
opinions, but not so as "practically to give in tuckll: 1901, Clark v. Com., III Ky. 443, 63 
evidence opinions of absent authors at "ari- S. W. i40 ("othemisc, an ignoramus in tho 
ancc wit.h those of thc witness "); 1918, R. 11. profcssion might by lin aSSl'rtion of lcarnio:; 
Neigel, 39 D. L. R. 154 (murder, R. 11. Ander- declare the most absurd thcoril's to be the 
son affirmed). teachings of the science"; contradiction a1low-

UNITED STATES: Colorado: 1912, Denver able either by cross-examination or by reading 
City T. Co. v. Cawley, 23 Colo. App. 332, 129 the book); 1 !JOG, Harper v. Weikel, Ky. 
Pac. 258 (a physician may not on cross- , 89 S. W. 1l2.~; Maryland: 1873, Davis 11. 
examination be IlBked if he agrees with the State, 38 Md. 3G; Massachusetts: 1911, 
view of a certain other not cited by him); Com. v. Jordan, 207 Mass. 259, 93 N. E. 809 
Florida: 1899, Eggart v. State, 40 Fla. 527, (whether he would change his opinion if 
25 So. 144 (abortion; defendant testified to Proressor B. said the contrary, not allowed); 
having read in U. S. Dispensatory that cotton- 1!l1l. Corn. v. Phelos. :no Mass. 109. 9G N. E. 
root "xtract was only an emmenagogue, not 69 (reading from another expert to contradict 
nn abortifacient: U. S. Dispensatory read the expert testifying, excluded on mixed 
to contradict him); Idaho: 1915, Osborn v. grounds); 1912, Allen v. Boston Elevated R. 
Cary, 28 Ida. 89, 152 Pac. 473 (reading to an Co., 212 !\lass. 191, 98 N. E. 618 (similar); 
expert and lIaking as to his agrl'clllent or MicMoan: 1883, Marshall v. Brown, 50 Mich. 
dissent, allowed); Illinois: 1878, Connecticut 150, 15 N. W. 55; 1888, People v. Vanderhoof, 
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(c) That cou1/sel may read fo the jury learned treatises is regarded as 
allowable in one jurisdiction at least;;; in effect, the treatise is thus used 
evidentially. In a few jurisdictions a hazy distinction is made between 
their USE' in "illustration" and their use as e\'idence, the former being sanc
tioned.6 But the general opinion discountenances any such uses. 7 

(d) Finally (and apart from the use, already referred to, of literary works 
and dictionaries) there is often found an open and deliberate citation by the 
Court itself to enc~'cIopedias, medical works, and the like, as gh'ing a founda
tion of fact for subjects involved in their decisions. 8 Of course the incon-

71 Mich. 179, 39 N. W. 28; 1897, Hall 17. happens to be read from a book "); 1872, 
Murdock, 11-1 Mich. 233, 72 ~. Y. 150 (ex- Harvey 17. State, 40 Ind. 518; 1882, Baldwin 
eluded, where the counsel rend extensive 17. Bricker, 86 Ind. 223 (allowing it "only for 
passages, under guise of cross-examination); the mere purpollCS of illustration and never 
1913, In re Dubois, 164 Mich. 8, 128 N. W. as statements of fact or as the expressions of 
1092 (like Hall 11. Murdock, supra); 1916, opinion, ... concerning the particular case 
Sykes v. Portland, 193 Mich. 86, 159 N. W. 325 in bearing or CliSes of a like character"); 
(certain cross-examination to medical works 1893, State v. O'Neil, 51 Kan. 651, 674, 33 
in general, held improper); .\lontana: cases PIIC. 287 (not allowed except to illustrate a 
cited supra, n. 2; Nebraska: 1922, Oliveri us v. process of reasoning). 
Wicks, Nebr.·, 187 N. W. 73 (appendi- In Illinois it has been said that they may be 
cit is caused by assault and battery; quotation read as showing "theories," but not as evi-
of medical books on cro5S-Cxamination to con- dence: 11868, Yoe v. People, 49 Ill. 412. 
tradict a ~;tncs9 citing medical authority in 7 1844, R. v. Crouch, 1 Cox Cr. 94; 1875, 
support, allowed); New Jersey: 1896, New R. v. Taylor, 13 Cox Cr. 77, 78. Brett, J.; 1882. 
Jersey Zinc &: I. Co. v. L. Z. &: I. Co., 59 N. J. People v. Wheeler, 60 Cal. 4: 1904, Quattlc-
L. 189, 35 Atl. !H5; 1914, State v. MacRorie, baum v. Stattl, 119 Ga. 433. 46 S. E. 677; 
86 N. J. L. 401, 92 Atl. 578 (reading statements 1853, Ashworth v. Kittredge. 12 Cush. Mass. 
from a book on cross-examination. not al- 195; 1854, Com. v. Wilson, 1 Gray !\inss. 338; 
lowed); North Carolina: 1902, Butler v. 1857, Washburn v. Cuddihy. 8 Gray 431; 
R. Co., 130 N. C. 15, 40 S. E. 770; 1916, 1882, People v. Hall. 48 Mich. 490, 12 N. W. 
Tilghnm v. Seaboard Air Line R. Co., 171 665; 1883, Marslmll v. Brown. 50 Mich. 150, 
N. C. 652, 89 S. "g, 71 (crosa-examination to 15 N. W. 55; 1884, People v. Millard, 53 
the views of authorities not already cited by Mich. 77, 18 N. W. 562; 1854, Melvin v. 
the witness, held not allowable); 1917, State Easly, 1 Jones L., N. Y. 388; 1877, Huffman 
II. Summers, 173 N. C. 775, 92 S. E. 328 (cross- v. Click, 77 N. C. 56; 1893, State v. Rogers, 
examination by reading a contradictory book, 112 N. C. 874, 877, 17 S. E. 297; 1895, Byers v. 
not allowed); North Dakota: 1914, State v. R. Co., 9·1 Tenn. 350, 29 S. W. 129, semble; 
Brunette, 28 N. D. 539, 150 N. W. 271 (usable IS83, Boyle 11. State, 57 Wis. 480, 15 N. W. 827. 
only in the mannp.r mentioned above in the Compare the general rule for counsel's aruu-
text); South Carolina: 1904, Mitchell 11. Leech, ment (post, § 1806). 
69 S. C. 413, 48 S. E. 290; l'ermont: HI17, a The following arc some illustrations: 
Bo.!dwin 11. Gaines, 92 Vt. 61, 102 Atl. 338 1905, Jacobson v. Massachusetts, 197 U. S. 
(expert contradicted by producing the books 11, 25 Sup. 358 (cyclopedias quoted on the 
cited by him); Washi7I(Jton: 1903, Stone 11. experience of foreign countries as to vaccina-
Seattle, 33 Wash. 644, 74 Pac. 808; Wisco7l8in: tion against smallpox); Sinnott 11. Colombet, 
1872, Ripon 11. Bittel, 30 Wis. 619; 1882. 107 Cal. 187, 40 Pac. 329 (to detel'mine the 
Knoll 11. Statc, 55 Wis. 256, 12 N. "W. 369; meaning of .. kindergarten," citing COmpa)Te'S 
1919, Bell v. Milwaukee E. R. &: L. Co., 169 History of Pedagogy, Payne's translation. and 
Wis. 408, 172 N. W. 791 (medical witnes.~ not Sonnenschein's Cyclopedia of Education); 
allowed to be asked whether he has rcud a cer- 1857, Lumpkin, J., in Smith v. State, 23 Ga. 
tain passage read aloud from a namt'<.\ author). 297,306 (citing Dr. Gooch's Lectures on Mid-

~ 1878, State 11. Hoyt, 46 Conn. 337 (con- wifery); 1868. Cooley, C. J., in Garbutt 1>. 

ceded on local precedent only); 1899, State People, 17 Mich. 9,17 {citing works on medical 
11. Soper, 148 Mo. 217,49 S. W. 1007 (medical jurisprudence as to the physiological effect 
works muy be read in the trio.! Court's dis- of insanity); 1897, Stccnerson v. R. Co., 69 
cretion only). Minn. 353, 72 N. W. 713 (in determining the 

a 1853, Lcgg v. Drake, 1 Oh. St. 288; 1857, reasonable income on a railway investment, 
Wade 11. DeWitt, 20 Tex. 400; 1854, Cory v. the Court cited facts and doctrines from the 
Silcox, 6 Ind. 40 (Hovey, J.: .. Renson is Yale Review, the London Economist. Brad-
nflither more nor less than renson bccauBC it street's Journal, the Bunkers' !\I:tgazilll!, th,· 
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sistency is particularly palpable when the Court (as has happened more than 
once) has in the same case expressl~" declared that learned treatises cannot 
be resorted to for information.9 

Topic X: COlaIEHCIAL AND PROFESSIONAL LISTS, REGISTERS, AND REPORTS 

§ 1702. In General. In a few narrow and usually wellrdefined classes of 
cases, recognition has been gh'en, by way of exception to the Hearsay rule, 
to certain commercial and professional lists, registers, and reports. Their 
admissibility in some instances is placed upon judicial principle, in others 
arises solely from statutory innovation; but in most of the classes statute 
has carried out hints originally given judicially. 

The Necessity (ante, § 1421) in all of these cases lies in part on the usual 
inaccessibility of the authors, compilers, or publishers in other jurisdictions; 
but chiefly in the great practical inconvenience that would be caused if the 
law required the summoning of each individual whose personal knowledge 
has gone tf) make up the final result. The necessity therefore is of the sort 
that is recognized in the preceding two Exceptions, i. e. a practical incon
venience existing generally for the statements as a class; and hence it is not 
required that the death, insanity, absence from the jurisdiction, or the like, 
of the author shall be shown before the statement can be used. 

The Circumstantial Guarantee of Trustworthiness (ante, § 1422) is found in 
the considerations (hat these lists, registers, reports, etc., are prepared for the 
lISC of the trade or profession, and are therefore habitually made with such 
care and accuracy as will lead them to be relied upon for commercial and 
professional purposes. There is a subjective test of trustworthiness, in that 
the author knows beforehand that his work will have no commercial or pro
fessional market unless it is found to have usual accuracy and that its inac
curacies will probably be discovered; and further in that there is ordinarily 
no motive to deceive. There is an objective test, in that the habitual use of 
the work by the trade or profession has tested its usual and practical accu~ 
racy and has sanctioned its trustworthiness. Thus the chief considerations 
which are recognized as the source of trustworthiness for the other Ex
ceptions (ante, § 1422) are found to exist here also. Upon some such reasons 

works or J. s. Mill, Adam Smith, David A. cccdcd to sanction an instruction on the 
Wells); 1836, Walworth, C., in Devenbl1gh n. subject of poisons, in which a dictionary and a 
Devenbagh, 5 Paige Ch. N. Y. 554, 55i (citing cyclopedia were quoted from. The Supreme 
Beck's Medical JurisIlrudence). Court said: •. It is true the Court quoted the 

»In Washburn v. Cuddihy, 8 Gray lV!ass. definitions" (but the passages were in reality 
4:31 (l85i), the Court first ruled out a scientific descriptions and lists of poisons) .. given in 
book all the questioll of horse-cribbing as COII- ',"cbster's Dictionary and the American 
stituting ullsoundness and then pro~eeded to Cyclopedia, but there is no claim that the 
cite Oliphant's .. Horses" and Stephens' definitions arc incorrect in any way. What 
.. Adventures or a Gentleman in Search of a cause then is there for complaint? .•• The 
Horse" to show thllt it could not be ruled IlS a Court approved them and made the language 
matter of law that cribbing WIlS not unsoulld- employed in them its own." But the fact 
ness. In State v. Baldwin, 36 Kan. 17. 20, 12 remains that the Court accepted one anony
Pac. 318 (1886), the trial Court accepted the mous scientifio writer, while it eJ:cluded other 
rule "xduding medicnl works, nnd theo pra. well-known writers. 
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may easily be justified the admission of standard price-lists, of printed re
ports of judicial decisions, of deed-abstracts, and of sundr~' publications such 
as speed-registers, pedigree-registers, and the like, nmv to be considered. 

§ 1 i03. Reports of Judicial Decisions. Printed reports of domestic deci
siom;, as reproducing merely the law which the Court is supposed to know 
judicially, have not often suggested the need of a specific exception to the 
Hearsay rule. But their true aspect, as real instances of such an exception, 
has been perceived in the case of reports of decisions of foreign courts,
which include, of course, the courts of other of the rnited States. So far as 
these reports are prepared and published, according to modern practice, by 
official reporters appointed for the purpose, the:.' are easily seen to be admis
sible as Official Statements; and under that head (ante, § 1f)84) the statutes 
and decisions dealing with them from that point of view have been consid
ered. But in most jurisdictions, the earlier decisions (including almost all of 
the English precedents down to 1865) were published by reporters having 
no official authority to do so; and in this country decisions are also regularl~' 
reported, even since the regime of official reporters, not only in private s~'s
terns of comprehensive scope, but also in special collections on certain topics 
and in legal journals. If these are admitted to be read and consulted as 
evidence of the opinions and decisions reported, it cannot be under the Ex
ception for Official Statements, just referred to, nor can it be under the 
Exception for negular Entries (ante, § 151 i); it must therefore be under 
the present Exception. 

That such private reports of judicial opinions are customarily resorted 
to in arguments of law as correctly representing the opinions rendered, the 
arguments made, and the facts upon which the decision was made, is no
torious. That this practice has long been sanctioned b? the judges as a 
proper mode, for the Anglo-American common law, of proving the tenor 
of the precedents, is clear.1 That the reports of decisions in courts of the 

§ 1703. 1 ES'GLAJo."D: 1692, Stainer v. Droit- anomaly if they cannot be admitted as e\idence 
wich, 1 Salk. 281, 12 Mod. 86 (" A year-book to show" decisions of another State); 1859. 
may be evidence to prove the course of the Stanford v. Pruet. 27 Ga. 243. 247 ("We 
court" ; the year-books were not official. so that admit their reports. without questioning their 
this is perhaps a precedent); 1744. Hardwicke. authenticity"); 1858. Kingsley v. Kingsley. 
L. C .• in Gage v. Bulkeley Ridgw. Cas. t. 20 III. 202 (construction of foreign statutes; 
Hardw. 276; see further. for English usage, "reports of such tribunals" may be looked to); 
the quotations of judicial comment on the 1867. McDeed v. McDeed. 67 III. 548; 1862. 
various reporters. collected in Wallace's The Charlotte v. Chouteau. 33 Mo. 194. 201 
Reporters, and Rmn on Facts. (printed books of English decisions. read); 

CANADA: 1916. Re Goodman. 28 D. L. R. 1885. Kennard v. Kennard. 63 N. H. 308; 
197. 29 id. 725. Man. (extradition; English 1879. State v. Moy Looke. 9 Or. 57: 1908, 
and American reports consulted, to determine Latimer r. Elgin. 4 Desn.uss. S. C. 32. 
the U. S. law as to the crime charge), Contra: 1819. Barbour v. Archer. 2 A. K. 

UNITED STATES: Fed. 1872, The Pawashick. Marsh. 9 (printed report of a decision of this 
2 Low. 148; 1873. Mackay v. Easton. 19 Wall. Court. containing the opinion as part of the 
632; 1846, lnge v. Murphy, 10 Ala. 885. 895 rerord. exc1ude<1): 1848. Gardner v. Lcv.is, 7 
("accredited reports" of Georgia decisions Gill 394 (Magruder, J.: "We can only know 
receiyoo: Goldthwaite. J.: "We eyery day from them that the printer said that the 
elucidate our o~'n common law by r~ferring to reporter said that the judge said that the Il\w 
these reporta, and it would scem a singular is as he is made to say that it is~'). 
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Continent, administering an alien system of law, would equally be included 
by the principle, seems also clear, provided the report offered was proved to 
be one in use among the profession in that jurisdiction. Statute has in most 
jurisdictions expressly removed all possible doubt by providing for the ad
mission of such books of reports from an~' jurisdiction.2 

In Baltimore & O. R.Co. v. Glenn, 28 Md. 323 reports of cases adjudged" in another U. S. 
(1867), resort to decisions was had by consent. State or Territory or "any foreign State or 

Undecided: 1847, Territt t'. Woodruff, 19 country," admissible); MillTlesola: Gen. St. 
Vt. 182, 185 (whether rnported decisions are 1013, § 8417 ("the books or reports of cases 
receivable "docs not appear to have been adjudged" in the courts of "any other State," 
detel'loined"; but the Court then proceeds to admissible); Missouri: Rev. St. 1919, § 5388 
cite Cowen's and Wendell's reports in evidl'n~c (" the printed books of cases adjUdged in the 
of New York law); 1856, State /). Abbey, 29 ('ourtsofasisterState," admissible); Montana: 
Vt. 60, 65 (left undecided). Rm'. C. 1921, § 10552 (:ike Cal. C. C. P. § 1002) ; 

2 To the following statutes add those cited § 10606, par. 36 (like Cal. C. C. P. § 1963) ; 
ante, § 1684, whieh in sanctioning an officially Nebraska: Rev. C. 1922, § 8903, Compo St. 
printed book of statutes also sometimes provide 1Snn, § 5970 (" hooks of reports of ea.~es ad-
for any book "commonly admitted" in its judged" in the courts of "any other Territory 
own jurisdiction: State, or foreign government," admissible); 

CANADA: Manitoba: Rev. St. 1913, c. 65. § 8927 (similar); .VcwJcrscy: Compo St. 1910. 
§ 32 (for foreign or domestic law, the judge E\·id. § 26 (" reports of judicial decisions of 
may refer to "reports of cases and works upon other States and countries" may be judicial!y 
legal subjects"). notieed; thc "usual printed books of such 

UmTED STATES: Arizona: Rev. St. lOla, reports" to bc "plcnary evidence"); New 
Ch'. C. § 1736 ("books of reports of cases York: C. P. A. § 391 ("books of rcports of 
adjudged" in anothe, State, admissible) ; Cali- cases adjudged" in State, Territory, or foreign 
lomia: C. C. P. 1872, § 1902 ("printed and Courts, admissible); North Carolina: Con. 
published books of reports of decisions of St. UJlO, § 1749 ("books of the reports 
courts of such [sistl'r) State or [foreign) country. of cases" of a State, Territory, or for-
or provcd to be commonly admitted ill such eign country, admissible); North Dakota: 
courts" arc admissible); § 1063 (there is a Comp, L. 1913, § 7910 (like Okl. Stats. § 4260); 
prcsumption "that a printed and publisher! Ohio: Gcn. Code Ann. 1921, § 11499 ("books 
book purporting to contain reports of cases of reports of cases adjudicatcd" in the courts 
adjUdged in the tribunals of the State or of another State, Territor~', or foreign gO\'ern-
country where the hook is published contains ment, receivablc); Oklahoma: Compo St. 1921, 
correct reports of such cases "); Connccticut: § 636 (" books of reports of cases adjudged" in 
Gen. St.W18, § 5727 (" the reports ofthe judicial a State, Territory, or foreign government, ad-
decisions of other States and countries" may missible); Oregon: Laws 1920, § 749 (like Cal. 
be judicially noticed) ; Florida: Rev.G.S.W19, C. C. P. § 1902); Philippine Islands: C. C. P. 
§ 2716 ("books of reports of cases adjudged 1901, § 302 (like Cal. C. C. P. § 1(02); § 334, 
in courts of the U. S. or a State or Territory par. 34 (likc Cal. C. C. P. § 1963. par. 36); 
thereof, admissible): Idaho: Compo St. 1910, Porto Rico: Re\,. St. & C. lOll, § 1470 (like 
§ 7946 (like Cal. C. C. P. § 1002, omitting "or Cal. C. C. P. § 1(63); Rhode Island: Glln. L. 
proved to he," and inserting "Territory"); 1900, C. 292, § 49 ("published reports" of 
Indiana: Burns' Ann. St. 1914, § 499 ("books decisions of courts of the U. S., a. State. Terri-
of reports of cases adjudged" in the courts of tory, or country, admissible); South Carolina: 
"any other State, Territory, or foreign gO\'- C. C. P. § 1922, § 707 ("the books of reports of 
ernment, may also be admitted); Kentucky: cases a.djudged" in courts of a domestic or 
Stats. 1915 § 1640 (" the printed books of casr.s foreign State, receivable); South Dakotfl: 
adjudged in the courts of a sister State," Rev. C.1919, § 2718 (like N. D. Rev. C. § 5690); 
admissible); Maine: Rev. St. 1916, c.87, § 130 Utah: Compo L. 1917, § 7085 ("printed 
(" books of reports of cases adjudged" in an- and published books of reports of decisions" 
other State or Territory of the United States, ad- in another State, Territory, or foreign country. 
miEsible); MassachusclIs: Gen. L.1920,e.233, "commonly admitted in such courts," admissi-
§ 71 ("books of reports of cases adjudged" ble); West Viroinia: Code 1914, C. 13, § 4 
in the U. S., admissible); 1858, Penobscot &: K. (in noticing foreign law, judge "may consult 
R. Co. /). Bartlett, 12 Gray 244, 248 (" books of any printecl book purporting to contain" 
reports of case:! udjudged" in a sister State, ud- the same): Wi.~consin: Stats. 1919, § 4138 
mitted under the stutute); 1863, Cragin r. (" books of reports of CI1S<!S adjudged" in 
Lamkin, 7 All. 395, 396 (similar); 1878, Am('~ the courts of a U. S. State or Territory. ad-
V. McCamber, 124 Mass. 85, 91 (similar): missible): Wy{)7T!ina: Compo Rt. 1920. § 5810 
Michioan: Compo L. 1915, § 12515 ("books of (like Oh. H.,\,. Rt. § 11·1n9). 
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Reports of trial-proceedillgs and testimony, however, stand on a different 
footing. They are ordinarily not printed as a part of the business of furnish
ing reports for use in the profession, nor are they in fact habitually resorted 
to and tested by professional use. Moreover, in past generations at least, 
they were often printed in condensed or rragmentar~' form onl~', on behalf 
of a party, for the purpose of vindicating his claim before the public, and 
were thus often garbled and untrustworthy. It was not the custom in Eng
land as late as the 1700s to receive such private reports to prove the tes
timony given at a prior trial,3 and to-day it cannot be supposed that, as a 
general rule, they would be received. Nevertheless, where a stenographic 
'verbatim' report, or one purporting to be such, made by an indifferent per
son or by one employed on behalf of both parties, and accepted in the pro
fession as trustworthy, is available. there is no reason wh~' the principle 
already considered should not suffice to admit it. That the ceiebrated ~:Jr. 
Gurney's stenographic reports of English trials, or such a trusted document 
as l\Ir. Bemis' report of Webster's Trial, should be rejected, would be an 
extreme instance of pedantry.4 

§ 1704. Standard Price-Lists a.nd Market Reports. A printed list of prices 
at which a class of goods is for sale to any purchaser, or a printed report of 
the prices obtained at actual sale in an open market, may become trust
worthy so far as it is intended to be consulted by all persons who care to 
know the prices, and has been exposed to a test of accuracy by dealings wit~ 
such persons on the faith of it, and has further been in their experience 
found generally reliable (ante, § 1702). A price-current list or a market 
report which fulfils these conditions and has th.)s sufficed for the correct 
information of persons who transact commercial operations on the faith of 
it may well suffice for informing a cour.t of justice. It would not be neces
sary that the compiler of it should have personal observation of each dealing 
reported or going to make up the market price reported, because the practical 
equivalent of personal observation here exists; a report based on direct con
sultation with dealers or with the officers of an exchange or a market is in 
commercial circles taken as equally reliable (ante, § 719). Such standard 
price-lists and market reports, indorsed by trade experience, ought to be 
admissible on the principle of the present exception: 

1866, COOLEY, J., in Sisson v. Cleveland & T. R. Co., 14 Mich. 496: "Evidence of the 
state of the markets as derived from the market reports in the newspapers should not 
have been excluded. . • . The principle which supports these cases will alio\\' the market 
reports of such newspapers as the commercial world rely upon to be given in evidence. 
As a matter of fact, such reports, which are based upon a general survey of the whole 
market and are constantly received and acted upon by dealers, are far more satisfactory 
and reliable than individual entries or individual sales or inquiries; and Courts would 
justly be the subject of ridicule if they should deliberately shut their eyes to the sources 

For cross-references to other rules concerning Tr. 381, 434; and there are other instances. 
proof o! !orei(Jn law. sec all/e, § lQ84, note 15. • For reportll offormer testimony not prillted, 

3 E. g., 1685, Fernley's Trial, 11 How. St. sec ante, n 1666-1669. 
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of information which the rest of the world relies upon, and demand evidence of a ICS5 
certain and satisfactory character." 

1875, MILLER, J., in Whelan v. Lynch, 60 N. Y. 4U: "The Court was also in error, 
I think, in admitting the shipping and price-current list as evidence of the value of the 
wool without some proof showing how or in what manner it was made up, where the 
information it contained was obtained, or whether the quotatiolls of prices made were 
derived from actual sales or otherwise. It is not plain how a .Iewspaper containing the 
price cutlent of merchandise, of itself and aside from any explanation as to the authority 
from which it was obtained, can be made legitimate evidence of the facts stated. The 
accuracy and correctness of such publications depends entirely upon the sources from 
which the informatiml is derived. :Mere quotations from other newspapers, or information 
obtained from those who have not the means of procuring it, would be entitled to but 
little if any weight. The credit to be given to sueh testimony must be governed by 
extrinsic evidcnce and cannot be determined by the newspaper itsclf without some proof 
of knowledge of the mode in which the list was made out." 

1882, S~IIT1J, J., in Fairley v. Smith, 87 N. C. 367,371 (rejecting a cotton-quotation in 
a Charlotte newspaper for Boston prices): "The evidence received ill tile present case 
has none of those essential safeguards to ensure the accuracy of the published information 
as to the state of a distant market, to warrant its unqualified submission to the jury. It 
docs not appear that business men acted upon this infoJ'mation, as truthful and correct, in 
their dealings \\;th each other; nor from what source the information itself comes. • • • 
[It was thus improper to admit the evhlence) without any proof, outside the paper, of 
its trustworthiness and recognition as such by business men dealing in cotton." 

Upon these principles, a number of Courts have recognized for price-lists 
and market reports an Exception whose limits, more or less indefinite, are 
suggested by the above passages.1 

The Exception for Regular Entries (ante, § 1517) must of course be distin
guished; its most marked difference is (ante, § 1.521) that there the entrant 
must specifically be shown to be deceased or otherwise unavailable. Distin
guish also the question whether a witness called to the stand to testify to 
prices is qualified if his only source of knowledge is a price-list consulted by 
him (ame, § 719). 

§ 1704. 1 Federal: 1a65. Ctiquot'e Cham- 24 So. 73 {Statute applied to exclude certain 
pagne, 3 Wall. 114, 117, 121. 141 (printed price postal cards); 1905, Kentucky Ref. Co. fl. 

current given by a French firm to nn inquirer. Conner. 145 Ale.. 664, 39 So. 728 (certain 
and eta ting the prices of their goods, admitted; letters held not to be within the statute) ; Colo-
"it is as little liable to that objection [of rtVio: 1894. Willard fl. Mellor, 19 Colo. 534 
hearsay) a5 the entries in the books of the (daily price-circulars by wool-buyers. excluded ; 
dealer"); 1865. Fennrretsin's Champagne, 3 but the principle of admission conceded for 
Wall. 145 (precedin~ case appro'·l.'d; written prices in a commercial journal); IIlinoia: 1896. 
letters from foreign dealcrs stating prices. here Nash fl. Classen, 163 Ill. 409. 45 N. E. 276. 
admi tted on the principle of regular entries. 6emble (admissible; here a trustworthy news-
ante, § 1525; three judges dissenting as t.o paper. giving in the morning the quotations of 
8uch letters); Alabama: Code 1907, § 3977 corn in the Chicago market for the day before); 
("prices current and commercial lists, printed Maine: 1878. Washington Ice Co. II. Webster, 
at any commercial mart, are presumptive 68 Me. 463, 8emble (prices current aclmissible): 
evidence of the value of any article of mer- Maryland: 1880, Muoshower fl. State. 55 Md. 
ehandise specified therein. at that place, at the 24. senulw (prices current, admissible); 1908. 
date thereof. and of the rate of e"change Mount. Verr.on B. Co. I). Teschner. 108 Md. 
between that nnd other place.q; also of the 158, 09 Atl.. 102 (newspaper accepted by the 
rates of insurance, freights, and the times of trade IUl tl'listworthy in stating market prices, 
arrival nnd departure of ships and other \'CS- admissible, without any showing of the pub-
8Cl8"); 1898, Tyson fl. Chestnut, 118 Ala. 387. Iisher's method of obtaining the iniormation; 
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§ 1705. Abstracts of Title. In the practice of conveyancing, the attor
ney in charge of a transfer of real property does not make anew for each 
client's title a search of the deed-register for the preceding documents in the 
chain of title, but relies upon a written book, which contains abstracts of 
the preceding documents and records and has been handed along to each 
transferee; provided at least that the abstract appears to have been kept up 
by competent hands and that no questions of special difficulty appear to be 
involved. Furthermore, the persons engaged solely in the occupation of 
searchers of title or abstract-makers, and particularl~' the corporations mak
ing a business of guaranteeing land-titles, have compiled in the course of 
their business comprehensive collections of such abstracts, which are used 
from time to time as a settled basis in keeping up abstracts of subsequent 
transfers. Besides this, other attorneys often possess full abstracts of par~ 
ticular titles, of equal trustworthiness and genera! use with these larger 
collections. Such abstract<; (including copies of record-entries, notes of 
surveys, and the like) fulfil the requirements of trustworthiness above jn~ 
dicated for this Exception (ante, § li02). They are made by persons who 
have professional skill and actual knowledge of the documents abstracted; 
they are intended for use in professional work, and are made by persons 
usually having no motive to deceive; they are ordinarily e:x-pected to be 
tested by other professional persons, not through the latter's direct perusal, 
but through such examination and collation as these other persons may and 
often do make of the same original deeds, records, and entries; and, so far 
as they have survh'ed this test unquestioned, they stand approved and 
accepted by the profession as trustworthy. As a class, then, they seem to 

careful and liberal opinion by Boyd, C. J.); certain days); 1922, Trennt 11. Chicago, B. & Q. 
MCUl8achlMelt.,: 1900, National Bank of C. 11. R.Co., ' Nebr. ,186 N.W. 322 (shipmento( 
New Bedford, 175 Mass. 57, 56 N. E. 288 cattle; market pri~e evidenced by the Doily 
("newspaper reports purporting to contain Drovers' Journal-Stockman, authenticated by 
stock quotations furnished by named N. B. the publisher); New York: 1875, Whelan 11. 

etockbrokers, who could have been called," Lynch, 60 N.Y. 474 (quoted supra); 1878, Har-
excluded; general principle left undecided); rison 11. Glover, 72 N. Y. 464. tremble (price-lists, 
Michigan: 1866, Sisson 11. R. Co., 14 Mich. 96 admissible); North Carolina: 1882, Fairley". 
(quoted supra); 1868, Cleveland & T. R. Co. Smith. 87 N. C. 367 (quoted supra); 1907. Mose-
11. Perkins, 17 Mich. 296 ("such newspapers as ley 11. Johnson, 144 N.te. 257, 274, 56 S. E. !J22 
the commercial world would rely on," ndmis- (value of Georgia corporate securities; the 
Bible to show prices); 1883, Peter 11. Thickstun. market reports of a newspaper admitted): 
51 Micb. 594, 17 N. W. 68 (similar); 1893, North Dakota: 1922, Schnitz Bros. 11. Bolles & 
Aulls ". Young, 98 Mich. 231, 234.57 N. W. Rogers Co., N. D. - , 186 N. W. 06 (sale 
119; 1906. Tri-State Milling Co. 11. Breisch, of hides; certain market reports made by a 
145 Mich. 232, 108 N. W. 657 (Sisson 11. R. Co.. publishing company, excluded because not 
followed; market quotations in a Detroit sho"'n to be trustworthy, representing actual 
daily newspaper, received); Musollri: 1873, transactions, and obtained from reliable 
Golson 11. Ebert, 52 Mo. 260, 270 (price current, sources); Utah: 1919, Baglin 11. Earl-Eagle 
unvp.rified, excluded); 1905, Fountain 11. Mining Co., 54 Utah 572, 184 Pac. 190 (to 
Wabash R. Co., 114 Mo. App. 676, 90 S. W. show the market price of certain stock, quota-
393 (trade journals, not admitted without tions sent from Boston by mail from the 
showing that reliable sources were used in their Boston Curb Association, and not shown to 
reports): Nebraska: 1905, Chicago, B.& Q.R.Co. be customarily reliable, were excluded) ; 
11. Todd, 74 Nebr. 712, 105 N. W. 83 (Sisson P. Washington: 1913, Peters 11. McPhnddcn, 75 
R. Co., aupra, followed; Daily Drovers' Journal- Wash. 525, 135 Pac. 26 (newspaper ad"erti8C
Stockman admitted to show sales of sheep on ments of stock prices offered, here excluded). 
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come (so far at least as specific abstracts or collections of them may be shown 
to fulfil the above requirements) within the conditions of this Exception. 

The principle of Producing the Original of a Writing (ante, §§ 1193, 1223) 
will of course ordinarily prevent the use of them until both the original 
deeds and the records of the deeds appear to be lost, destroyed, or otherwise 
unavailable. This much is always assumed. Furthermore, the principle of 
Completeness (post, § 2107) may forbid the use of abstracts so far as com
plete copies of the lost documents can be obtained; although the application 
of this principle might properly be less rigorous than that of the preceding 
one. It is partly because of the indefinite limits of this latter principle, and 
of the inconvenience of attempting to apply it to each document in a long 
clmin of title before using an abstract, that has led to the necessity of enact
ing a simpler rule by statute. Finally, supposing the foregoing two prin
ciples to be satisfied, the Hearsay rule stands in the way; this, first of all, 
requires each person contributing to the abstract to be summoned if avail
able, a practically impossible task; or next, it requires that some estab
lished exception be found in which these abstracts may be classed, and none 
such appears; unless we can construe the Exception for Hegular Entries in 
the Course of Business (ante, § 1517) as sufficing for the purpose.1 It results, 
then, that if these abstracts are to be used without summoning the makers 
and proving regularity of entry, the use must form the subject. of a separate 
Exception to the Hearsay rule. That it ought to be so treated, for certain 
classes of abstracts at least, in view of the conditions of their preparation and 
employment, has been already noticed. 

Nevertheless, Courts do not seem anywhere to have reached this conclu
sion (as they did in the two preceding classes of cases under this Exception) 
upon common-law principles. Statutory enactment seems in every instance 
to have been waited for.2 These statutes usually provide that the content'! 

§ 1705. 1 Such seems to have been the 
view taken in England: 1810, Ward v. Gar
nans, 17 Ves. Jr. 134 (L. C. Eldon; abstract of 
title made in the course of business by a de
ceased attorney, admitted to show contents 
and execution of lost deed). There is little 
direct authority in the United States: 1921, 
Miller II. Estabrook, 4th C. C. A., 273 Fed. 144 
(Wpst Virginia abstract of title to land in a 
county whose records were dt'.stroyed by fire, 
verified by the att<::>rncy making it, admitted) ; 
1906, Einstein II. Holladay K. L. & L. Co., 118 
Mo. App. l&i, 94 S. W. 21)6 Oost deeds and 
burnt records; set of abstracts made partly 
by S., and partly by K., but verified by S. onl~·, 
excluded). 

2 The rulings which specifically deal with 
the rule for producino the original (ante, § 1223) 
ned the nil .. for a complete cow (post, § 2107) 
nre placed under those heads; the remainder 
are placed here: 

CANADA: A [herta: St.. 1910, 2d SeIiS., 
Evidence Act, c. a, § 48 (" an abstract of 

title or a general certificate under seal," 
by a land-title registrar, "shall be • prima facie' 
evidence of the contents thereof"). 

UNITED STAT':;;: California: St. 1906. 
Spec. Sess., e. 52, June 16, C. C. P. § 1855a 
(admitting, wh('re conflagration or other pub
lic calamity has destroyed records, (a) ab
stracts of title made before such destruction by 
any person in the business of preparing ab
stracts, in the ordinary course of business, (b) 
abstract or othcr instrument made by a pcrfJOn 
engageU in insuring titles or ia&uing abstracts, 
whether before or after such destruction; no 
proof of loss of original need be made, but only 
that it is not known to be in existence; but 
notice of intention to offer in eviden~, and an 
opportunity to inspect, must be given); 
Colorado: Compo St. 1921, §§ 5029, 5030 
(where records of deeds, etc., are destroyed, ab
stract-books, minutcs, extracts, etc., "fairly 
made before the destruction of the reeords by 
an~· person or persons in the ordinary course 
of business," and bought by the county, are 
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and execution of deeds and records burnt or lost may be proved b~' specified 
kinds of abstracts, in general fulfilling requirements analogous to those 

admissible where the original instrument records." they may be recorded. and taken All 
"haa been lost or destroyed or is not in the 'prima facie' ev:dence. if they purport to 
power of the party"); § 5035 (such a writing recite "all deoos and mortgages." etc .• and to 
shall not be received "unless the same appear desrribe "the several tracts of lnnd. etc."; 
upon its face. without craMure. blemish. alter- and" .111 abstracts to separate tracts of land 
ation. interlineation. Of interpolation in any made by the owner of said nbstructs." etc., 
material part, unless the same be explained to shall he taken as 'prima f"cie' e ..... idence when 
the satisfaction of the Court, and to have been accolllpanied hy an affidavit of the owner that 
fairly and honestly made in the ordinary cour3e they rontain "a full. true. and perfect eopy of 
of business"); § 5036 (when an original instru- all transfl'r:;." etc.); § 14 (when such abstracts, 
ment affecting title is "lost or destroyed or not etc .• are bought and recorded. the recorder's 
within the power of the parties to produce." certified copic~ shall he admissible "in case 
and the record is destroyed, "any abstrnct of the originals h:1\'e been lost or destroyed. or 
title made in the ordinary course of business not in the powcr of the party asking to usc 
prior to such loss or destruction . . . that the same "); § 28 (any writing~ thus made 
may have been made and delivered to the ad!ni.;sible shall not be receive,\ "unle!!S the 
owncrs or purchasers or other parties inter- same appear upon its face without erasure. 
estcd." is admissible); blemish. alteration. interlineation. or interpo-
Florida: Rev. G. St. 1919. § 2729 (where a lation in any material part, unlc~::! the same be 
record of deed has been burnt, and the origi:!nl explained to the satisfaction of the Court. 
cannot be produced. and no certified copy is and to have beell fairly anu hone::!tly madc in 
in the party's control, "allY abstract of titI~, the ordinnfY cour:!C of husiness"); § 29 (as 
or letter-press copy thcreof made in the ordi- amended JUly 15, 1887; where records arc 
nary cour::!e of business prior to such loss," or destroyed and original conveynnces nrc lo~t or 
"any copy, extract, or minutes from such destroyed or not withill the power of the party 
destroyed records or from the original thereof, to produce. :IS shown by testimony or affi-
which were at the date of such destruction in davit of party or agent. ,. any abstract of title. 
the possession of any person or persons then or letter-press copy thereof, made in the ordi-
engaged in the business of making abstracts nary course of business prior to b"Uch loss or 
of title for others for hire." shall be admissible; destruction" is admissible. as also "any copy. 
or a sworn copy thereof, when the opponent extracts. or nlinut~s from sllch dcstr'oyed roc-
hns been given "a reasonable opportunity to ords. or from the originals thereof, which 
verify the corrcctness of such COpy"; but in ~·ere. at the date of such destruction or loss. 
either case a copy must be served on the oppo- in the possession of persons then engaged ill 
nent ten days before the offer in evidenco); the business of making abstracts of title for 
§§ 2730-2732 (further provisions for the usc of others for hire"; so also a sworn copy of any 
Iluch materials); § 3855 (similar provision for such writing, made by the person having pos-
abstracts. etc .• purchased by the county); session, is admissible when the offeror has 
Idaho: Compo St. 1919. §§ 2263. 2264 (air "given the opposite party a reasonable oppor-
Iltract of title, certified by a duly bonded tunity to verify the correctness of such copy") ; 
abstracter. to be evidence "of the existence of 1873. Richley ~. Farrell, 69 Ill. 264 (abstract 
the record of deeds. mortgages, and other held sufficient under the statute); 1874. 
instruments. conveyances, or liens affecting the Russell- 11. Mandell, 73 Ill. 136. 137 (abstract 
real estate mentioned"; the party using it in held sufficient); 1874, King 11. ·Worthington. 
evidence to furnish a copy to the opponent 73 Ill. 161 (letter-press copy of abstract, not 
three days before trial. and a sufficient addi- admissible); 1876. Smith V. Ste ..... ens. 82 Ill. 
tional number of days for land out of the county 554 (abstract admitted); 1882. Miller r. 
of trial); Shaw. 103 Ill. 277, 285 (similar); 1882. Comp-
Illinois: Rev. St. 1874, C. 116, § 13 (where ton V. Randolph. 104 Ill. 5.55 (letter-press 
official records of deeds, etc., are destroyed. copy. or a copy of it. of an abstract. not admis-
judges arc authorizcd to record and to ap- sible); 1884. Thatcher v. Olmstead, 110 Ill. 
provc the purchase of originals or copies of 26 (copy of lost abstract, not admissible); 
.. any abstracts. copies. minutes, or extracts 1883. Hcacock 11. Luhukc. 107 III. 396, 401 
from said records existing after such destruc- (abstract admitted); 1892. Converse v. 
tion." if they "were fairly made. before the Wead. 142 III. 132. 136, 31 ~. E. 314 (St. 1887 
destruction of the records. by any person or applied; letter-press COpy of abstract, ad-
persons. in the ordinary coursc of business, mit ted; extracta and minutes admitted); 
and that thcy contain a material and substan- 1894. Sternheim v. Burcky. 149 Ill. 241. 244. 
tial part of such records"; and on petition of 36 ~. E. 1026 (extracts and minutes admitted; 
any owner of such abstracts. etc .• if th(lY arc noticc on the dny before trial. sufficient on the 
found to be "fairly made in the rel(ular course facts); 1894. Chical(O &. A. R Co. r. Keegan. 
of business before such destruction of the 152 Ill. 413. 417. 39 ~. E. 3a (tthstrltcts ad-
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above-mentioned. The judicial rulings ordinarily arc concerned merely with 
the construction of these statutes. 

mitted; testimony fOlmd<'d on personal knowl- not within the power of such party to produce," 
<,dge of th~ir existence before the fire. etc .• not and that the record of it is "dostroyed by fire 
required); IS!)9, Kotz 11. Bclz, 178 Ill. 434, 53 or otherwise," tho Court may receive "any 
~. E. 367 (ahstracts uscel); 1901. Glos tI. abstract of title to such lands made in the 
JIallowell, HlO Ill. 65, GO ~. E. 62 (ahst racts ordinary course of busines.~ befoTO such loss or 
not proved according to "tatllt£,. excluded); destruction," and also "any copy, extract,. or 
St. 1903, pp. 121, 12~ (amending St. 1897, minutes from such destroyed records or from 
May 21, §§ 7. 18, hein!': Hurd'l! He\·. St. 1903. the original thereof, which were, at the date 
c. 30, ~ 61, concerning title-registration, 80 as of such destruction or loss, in the possession 
to permit the usc of ahstracts of titl!'); 190.3 of any person then engaged in the business of 
Glos r. Ce!JSntl, 207 Ill. 6n, 60 N. E. Gaol (al>- making abstracts of title for others for hiro"); 
strurt rejected hecausn it was not on file in tho ~ 8436 (a sworn copy of any such writing, made 
recorder's offico and the IOHs of originals was by the possessor, is receivable, provided reason-
not proved); Hl04, Glos v. Paterson, 209 Ill. able notice is givcn to the opponent fOT veri-
448, 70 N. E. 911 (certain Ilb:;tra('l~ held suffi- fying its correctncss); St. 1915, c. 283, § 1 
ciently shown to he within the description of ("any ahstract of title, duly certified by any 
the statute); 1904, Glos v. Talcott., 213 Ill. bonded abstractor or by any rcgister of deeds," 
81, 72 N. E. 70i (certuin ahstracts held etc., admissihle to prove "all instrument8 
improperly admitted without proof of loss of therein referred to"); 
the original, preparation in the course of Mississippi: Code Hl06, § 31'/1, Hem. § 2512 
business, etc.); l!)On, Glo3 tI. Holherg, 220 (in any county where a record of deeds is 
Ill. 16i, 7i N. E. 80 (ahstract excluded, for destroyed, the chancellor "if he find any 
lack of statutory compliallce); 1906, 1\les- abstracts, copie~, minutes, or extracts from 
!!Cnger fl. Messenger, 22:3 Ill. 282, i9 N. E. 27 said records existing after such destruct.ion, 
(the above statute of 1903 held not to have he shaH appoint two persons learned in such 
been lawfully adopted in Cook Co., and certain matters to act with him, and tho three shall 
Rb8tra~ts therefore r!'jccterl); 1 n07, Glos tI. investigate the same; and if they find that 
Wheeler, 229 Ill. 272, 82 No E. 234 (abstract the abstmcts," etc., "were fairly made before 
rejected because the original deed or record such destruction of the records, and that they 
was not accounted for); 1909, McMahon tI. contain material and SUbstantial parts of tho 
Rowley, 238 Ill. 31, 87 N. E. 66 ,(certain all- destroyed records," they may so certify to 
slracts admitted); W11, Culver tI. Waters, board of supervisors, who may purchaso them 
248 Ill. 163, 93 N. E. 747 (abstracts must be or copies); § 31i2, Hem. § 2513 (such ab-
"mado by the ahstrneters" in the ordinary slmcts, etc., to be filed and recorded; "and 
course of business, not" ordered by the owner" in case the originals have been lost or de-
in the ordinary course of his business); 1911, stroyed, or arc not in thc power of the party 
Hammond v. Glo •. 2.50 Ill. 32, 95 N. E. 39 asking to usc the same," certified copies of such 
(copy of an uncertified copy not admitted); abstracts, etc., aro admissible, and arc 'primo. 
1911, Caswell v. Glos, 251 Ill. 505, 96 N. E. facie' evidence of instruments' execution); 
251 (abstract~ admitted, the witness' personal Missouri: Rev. St. 1919, § 5472 (where 
knowledge of their mode of compilation being records affecting real estate arc destroyed, etc., 
sufficient ,on the facts); 1916, Harts tI. Glos, circuit judges may certify that abstracts 
271 Ill. 376, 111 N. E. 125 (certain abstracts, etc. "were fairly made before such los,q" etc. 
partly by private makers, and partly hy tho "in the ordinary and usual course of husir.c.s," 
county recorder, offered in a title-registration and that they .. tend to show a connectpd 
proceeding, under St. 1903, held not authenti- chain of title," and thereupon such abstracts 
cated according to the statute; incidentally, etc., or "authenticated copies" are to be 
the opinion makes the statement that "an admissible); § 5474 (any abstracts, etc. 
abstract of title is not admissible in evidence "which arc fair upon their face" and "made by 
••• el<cept in applications to register title any person" etc. "in the usual and ordinary 
under the Torrens law," which is ob\'iously eOUTse of business prior to the loss" etc., are 
erroneous); 1916, Hart~ v. Glos, 272 III. 395, admissible, upon proof that the origiral deeds 
112 N. E. 74 (abstract from the county re- etc. "arc lost, dp.stroyed, or so injured as to be 
corder's office, excluded); 1917, Brummel v. illegible or that the said originals are not within 
Gloe, 278 DJ. 552, 116 N. E. 216 (copy of the power of the party to produce," and that 
abstract, excluded on the fucts); the records are lost, etc.); 1909, ~a11 v. 
Michigan: Camp. L. 191.~, § 371 (condemnation Conover, 223 1\10.477, 122 S. W. 1039 (certain 
of land; abstract of title, certified by county entries in .. Carleton's Abotract Books," 
register of deeds or dl'putl', admissible); under St. 1901, Mar. 28, Illakillg such books 
Jlinnesola: Gen. St. 1913, § 8435 (on affidavit admissible for Pcmiscot Co.); 1909, Whitman 
that an instrument or court records affecting tI. Gleising, 224 Mo. 600, 614, 123 S. W. 1052 
B landed interest "are lost or destroyed and (similar); 
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.. § 1706. Sundry Commercial a.nd Professional Registers (Stock-Pedigree, 
Busmess Directory, Shipping List, etc.). There are many other kinds of regis
ters, records, reports, compilations, and the like, which may in a given case 
fulfil the requirements already indicated (ante, § 1692) as sufficient for this 
exception.l A printed pedigree-regi.Yter of blooded animals, for example, 

Nebr~ka: RC\·. St. 1922, § 8926 (abstracts of Bioners' court his contract binding him to 
title, semble usable after notice to opponent) ; pcrmit tae use of such abstracts by interested 
§ 5691 (abstracts of title hy duly bonded parties, for fces specified, to answer in damages 
persons, to be • prima facie' evidence .. of the for failure to produce on demand, etc.; pro-
existence of thc record of deeds," etc., mcn- vided this article shall 1I0t Ilpply "if it can be 
tioned thercin); shown by competent evidence that any such 
New Merico: Annot. St. 1915, § 2188 (" Any deeds were improperly recorded"; when Bueh 
abstract of the title to real estlLte, located in abstracts are used, a party may offer evidence 
the State of N. M., certified to as correct by .. tcnding to show thc compiler thcreof to have 
the secretary, and under the seal of the title been incompetent or unreliable, or competent 
abstract company, incorporated and doing and reliable"; other detailed conditions 
business under the laws of this State, shall be specified); 
received in all the courts of this State as Utah: Compo L. 1917, § 1590 (",my abstract 
evidence of the things recited therein, in the of title to any piece, parcel, or parcels of real 
same manner and to a like extent that the estate or mining chLim or claims, certified to by 
public records are now admitted "); any licensed abstrn~tor or county recorder of 
New York: C. P. A. 1920, § 385 ("searches the State of Utah" shull be admissible; the 
affecting property situate in uny county in abstractor or recorder to certify to it under 
which the office of county clerk or register is a hand and scal); 
salaried one," when made and certified to he Wi.~comin: Stats. 1919, § 4151 i (5ubstantially 
domestic title insurance, etc. companies. are like Ill. R. S. C. 116, § 13, down to the pro-
admissible, wherever .. official searches" may vision for filing a judicial opinion, and then, 
be used); for a provision of purchase, substituting, 
North Dakota: Compo L. 1913, § 5547 (lost or "and thereupon said abstracts, copies, minutes, 
destroyed records; "the abstract af a regular and extracts, or certified copies thereof, shall 
bonded abstractor orabstractors" of the county be admissible as 'prima facie' evidence ") ; 
to be admissible): § 4151 p (substantially like Ill. R. S. c. 116, 
Ohio: Gen. C. Annot. 1921, §§ 12362-12365 §§ 28, 29, omitting the dause about parties' 
(certain abstracts of records, iltC., made by testimony. and inserting, before the proviso, 
private persons, to be admissible); "and shall receive as C\·idence any abstract of 
Oklahoma: Compo St. 1921, §9554 (similar to title made in the ordinary course of business 
Ill. Rev. St. c. 116); prior to such injury, loss, or destruction, show
Tez~: Rey. Civ. Stats. 1911, § :3705 ("All ing the title to such land or any part of the title 
abstructs of land-titles or land abstract-books thereto": and adding, after the clauses for 
to lands in this State compiled from the records penalties and fees, that all persOliS engaged in 
of any county in this State prior to the year such business shall file :m assent to these pro-
1890, which said records were partially or visions within thirty days of the filing of an 
wholly destroyed or lost from any cause during opinion under § 4151i supra, no abstract or 
the months of May 1874, March 1876, and certified copy to be received until such assent 
January 1889," admissible for matters com- is filed, ey;cept certified copies made before 
piled prior to 1890; provided the compiler hILS June 7, 1878). 
made affidavit before officer authorized to § 1706. 1 With the following compare some 
take acknowledgments of deeds that th" com- of the cases cited ante, § 1698 (scientific tables) 
pilation is correct and was made before loss :md § 665 (scientific instruments). 
of records, and a copy of the abstract is filed ENGLASD: 1800, Abel V. Potts, 3 Esp. 242 
with papers of the cause and notice given to (Lloyd's register, admitted to prove a capture, 
opponent five days beforc trial; and provided in an action on a policy); 1829, Buin V. Case, 
the offeror makes affidavit that the original 3 C. & P. 496 (Lloyd's list, admitted to prove 
instrument" is not then on record, that he hILS a Chilean declaration of blockade; but here 
made diligent search and inquiry for thel same treated as an admis.~ioll); 1877, St. John 
in places and from persons where and in whose Gaslight Co. 'I). Clerke, 17 N. Br. 516 (record of 
possession it would most probably be found, a gas meter duly verified and stamped accord-
and has been unable to find the snme, that to ing to law is admissiblc; but here on the 
his best knowledge and belief the same is lost theory that the contract made the meter .. the 
or destroyed"; and provided the owner of the sole arbiter"). 
abstract has filed an application, which bas UNITED STATE": California.' 1894, People 
been granted, to record in the county commis- V. Eppinger, 105 Cal. 36, 38 Pac. 538 (forgery 
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made by a person having more or less direct acquaintance with the subject~ 
matter, intended to be publicly circulated and consulted by persons inter~ 
ested and informed, tested by their use, and found by their experience to be 
trustworthy and actually relied upon as the basis of transactions in the 
trade, is a t~'pical illustration. The principle, indeed, has large possibilities, 
which have already been recognized, though with due caution, by the Courts 
ILnd in a few statutes. The application of the principle might well be left 
largely ill the hands of the trial Court. 

§ 1707. Hospital Records. The medical records of patients at a hospi
tal, olganized on the usual modern plan, especially a hospital supported 
by the Government or affiliated with II. university medical school, deserve 
to be placed under the pre~ent principle. They should be admissible, either 
on illelltification of the original b:.' the keeper, or on oft'er of a certified 
or sworn copy. There is a ~ccessity (ante, § 1421); the calling of all the 
individual attendant ph:"sicians and nurses who have cooperated to make 
the record even of a single patient would be a serious interference with COIl~ 
vellience of hospital management, There is a Circumstantial Guarantee 
of Trustworthiness (ante, § 1422); for the records are made and relied upon 
ill afl'airs of life and death. :\Ioreover, amidst the day-to-day details of 
scores of hospital cases, the physicians and nurses can ordinarily recall from 

ill thl' name of ":\1. Howell .I.: Co."; a rity la7 (hank·note "detectors." excluded); lIfill-
<iiredory admitl<'!l to ~how "that th('r" wa~ no .!Ouri: Rev. St. 19HI, ~ a009 (in trials for "~r-
suc·!. firm ::~ ~I. H . .I.: Co. "); Iowa: ISS;). tain kinds of fals" dealing at horsc-racinlt, 
I\uhll~ v. R. Co .• 65 Xu. 528. 22 N. W. 1101 tho "records Ilnd books of racing and fair 
(" tl: .. Heru Bonk." admitted aH "an historic:!1 nssocilltions" aro ndmiS>!ible) ; New York: 
wfJrk of a parti<'ula, Buhjccl," uuder Cod" 1888. Siocovich t'. Ins. Co., 108 N. Y. 62, 14 
§ ·\tilS. cluotpd allie, § lGU3. to show ('crlain N. E. 802. Remhle (tho Amcrican Lloyd:! nnd 
rl'gbtI'Tc<i IJt'ifer~ to \", full hlood of II certain other Hhipping T<·gistcrs. to show the condition. 
l)f""el); 19()j, W:lrriek V. Ueinhardt. 136 la. capac·ity, II!,:O. and value of ships, ndmissible) ; 
27. III N. W. (J~3 (killing of a thorou;(hhred N. Y. St. 1n21. e. 44. amending COIlS. L. c. I, 
sow; a c'l'rtitil'ntC' of r"~i"tr;.· ill till' lowlI HrpI'd- Agriculture, mlding § 322 (certificntes of 
!'rs' As"opi:1tioll, a<lmittl'd); Krllluckl/: 11l01. registry nnd.lf tmnsfer of domestic IInimals. by 
Louisville'" N. R. Co. v. Rice. 109 Ky. 786, a corporntion, etc., for registering pure-bred 
GO S. W. i05 (.\nICrican stud-books,rompiled domcstic animals. admillliible to prove "tho 
\,y t':ql('rls ulIll univl',sully acc<,ph·d hy deo.1ers fact..! and circuDlst:III1".'S stated thercin ") ; 
liS trustworthy. IIdrnittl'u to lihow a horse'~ North Carolina: 1921, Duchon ~. King, 182 
pedigree); 11l0a, Louis\·ille t\: N. n. Co. 1:. N. C. 171. lOS S. E. Oa5 (fulse representations 
Frnzcl'. Ky. ,71 S. W. 4aO (plaintiff'H as to age of I~ rare-horse; II year-book of race-
.. privuto catlllogul!" of a hors"'H lll'flil(rce. not horses. not puhlislwd by a recognized trottillg 
personlllly known to him. "xdudl',I); Stat~. nssol'iation. nnr IIccepted by the racing com-
1915, § 25i2 d (liwry-kpcper's rl'l(istl'r; cit'~1 munity, rejected); Ohio: 1897, Pittsburg C. C. 
more fully alltr. § wan. n. 2); l(JO·t, !\I:!rks I'. & L. R. Co. v. ShepPllrd, 56 Oh. 68, 46 N. E. 01 
Hardy's Adm'r, 11 i Ky. 663. is S. W. 81l·t. (the speed record of a fumoua horse, nllowed to 
1105 (roports of merCUlltile ug'!nl'Y, not ad- he shown by the anllual reports of the American 
mitted as reputation to Hhow II ll:utncrship); Trotting A!lSo<"iution); Tennessee: 1898. 
LouiaulIla: 1886, State •. IIlIhll. 38 La. All. Citizens' R. T. Co. ~. D(.\\,. 100 Tenn. 317. 45 
169, 171 (a city directory, in a prosccution for S. W. 790 (register of pedigrt'C of dogs, accepted 
forging "ith a fictitious drnwcr'tj Hllme, ad- in the community as evid.·nce of pedigree, 
mitted to show merely "thllt M.·s nllmo admitted); Texas: 1891l. Pacifil' Express (;0. 
was not in it"); lIfichioan: Cornp. J •. 1915, v. Lothrop, 20 Tex. Civ. ApI'. 3ag. 49 S. W. 898 
§ 1253:1 (bw'ding of a hOrSl!, pro\'able hy (American Berkshire Associlltion's registered 
Wallacp's ycur-hook. WnIlaro's AmcriPlln trot- pctiigrL'O of a hop:. admitted to show value). 
ting reltistcr lind othl'r namod rl'l!i~t('rs); ('orupnre the ('asI's cited aflte. § 1621 
Miflfluota: 1!l66. Payson V. Ewrctt, 12 !\linn. (reputation of all llnimal'~ character). 
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actual memory few or none of the specific data entered; they themselves rely 
upon the record of their own action; hence, to call them to the stand would or
dinarily add little or nothing to the information furnished by the record alone. 

Accordingly, in some States, such hospital records have by statute been 
made admissible. l 

No Court seems yet to have sanctioned such an exception on common-law 
principles. .Moreover, several Courts have so illiberally applied the excep
tion for Official Records (ante, § 1639) and for Regular Entries in the Course 
of Business (ante, § 1530) that man;r classes of reliable hospital records have 
been virtually excluded from use. The situation is a reproach to the common 
law; and such statutes should receive universal sanction.2 

§ 1708. ComDlon Carrier's Records of Liquor Transported, etc. The present 
principle is capable of liberal expansion to include other classes of commercial 
and industrial records, made by persons disinterested in the particular liti
gation, published or kept accessible to third persons, and customarily relied 
upon by them in the conduct of particular occupations. 

§ 1707. 1 J.[CUlsachusett&: St. 1905, c. 330 liability; herc an entry recording "odor of 
(ho~pitals supported by State or town or alcohol on breath" was held admissible on the 
offering public charitable treatment, given a lacts. in an action for personal injury by running 
duty "to keep rerords of the eases under their over the plaintiff on a car-track); Minnesota: 
care. and the history of the :mme, in books St. 1921. c. 41, § 54 (workml'n's compensation; 
kept for the purpose," and these books to be "The records kept by a hospital of the medical 
admissihlcj"as to allmattero therein contained"; or surgical treatment gh'en to an employee ill 
St. 1908, c. 269 amending St. lli05, c. 330, hy such hospital shall bc admissible as evidenre of 
I'Xtending it to "similar records kept prior to the medical and surgical matters stated therein, 
Apr. 25,1905"); 1909, Delaney~. I"rnmingham but shall not be conclusive proof of such 
G. F. &: P. Co" 202 MaSH. 35S, 88 N. E. i76 matters"); Missouri: Rev. St, 1919, § 13605 
(certain hospitai records, of the kind described (workmen'S compensation; records of "evllry 
in St. 1005, held properly excluded, becauso hospital or other person furnishing~heemploye<' 
St. 1905 v,'Us passed only after the records were with medical nid," admisHible by certifiod 
mnde lind St. 1908 was pussed only aftl'r tho copy); New York: Cons. L. 1909, In8nni~y, 
trilll took place); St. HH2, c. ·142, now G('o. §03 (onhnbclIscorpus, apa.ipnt's" mediclIl his-
L. 1920, e. 233, § 79 (amends forc~oh:!( statut('s tory ••. as it appears in the easl'-hook "of (' 
to read" records of the treatment of ll;" ca8es State hospitlll is admiHHible); St. 1919, c. 633, 
under their care and the medical history oi the being Cons. L. 1909, c. 71, Mental Deficiency, 
snme," and to substitute for "all matters § 35 (mentally defective person committed to 
therein contained" the t('rm~ "so far ns sueh custody mny apply for habeas corpus; "the 
records relnte to the treatment and mc:dicnl history of the patient as it appears in the case 
history of such cnses, but nothing herein record" shall be given in evidence"); Penn-
eontnined shall bo admissible as evidence sylwlIIia: St. 1!H9, June 26, § 6, Dig. § 22\144, 
which has reference tothequcstioll of liability"; Workman's Compo (workmen's compensation; 
thill childish way of trying to k('ep out things "th" records kept by a hospital of the medical 
that do not suit the intere5t of onll party' or surgical treatment given to nn employee in 
like len\ing out the joker in a pack of c(mlH, or such hospital shall be admis~ible as C\'idence of 
abolishing foul balls because the pitehl'r's the medical and surgical matters stated 
skill needs a counterpoise is unworthy of our therein "). 
prof"Bllion in this nge); 1917, Ullymond r, 2 For ju.dicial rulings dl'aling with hospital 
Flint, 225 !\lass. 521, 1 J.1 N. E. 811 (records of records on ('ommon law prill('iples, see ante, 
Danvers State Hospital, for 1896, admitted § 16:J9 (official records) and ante, § 1530 (regU-
under St. 1912, e. 442, which expreHsly ('oyered lur entries). 
records "kept previous to April 5, 1905"); l~or thl! prh·i1 .. g(! or patient and phllsician 
1920, Leonard 11. Boston Elev. U. Co., 234 us here applimhl(', ~e(! posl, § 2380. 
MIl:!S. 480, 125 N. E. 592 (und!'r St. 1912, For the privjJI'gc of non-attendance, as 
c. 442, § 2, amending St. 1905, c. 330, an lmtry applied to u hospital sllperintendent, see pos/, 
relevant to the mcdit'al history and treatment § 2200. 
or the case on the issues, is admi!<Sible, even }<'or a medical expert reading hi.! report, see 
though incidentally it bears on the defendant's ante, § 1385. 
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The records of transportation by common carriers would seem to fulfil these 
conditions. But it has been left to the ingenuity of the legislators framing 
the statutes agaimlt alcoholic intemperance to recognize this expansion of 
the principle, though in that field only. By the modern prohibition stat· 
utes, the common carrier's records of liquor transported are admissible to evi
dence the fact of transportation, the name of the consignor and the consignee, 
and other details. l 

On the principle of the Exception for Regular Entries in the Course of 
Business (ante, § 1530), it would have been necessary to call to the stand or 
account for the absence of all persons who contributed their knowledge to 
the record; but not so under the present principle; hence, a notable facili. 
tation of proof. 

Moreover, this rule may also involve a deviation from the testimonial 
principle of Personal Knowledge. The device amounts to evidencing no more 
than the consignor's admissions, when the consignor is the det'endant on a 
criminal charge; for the consignor signs the order for carriage; thus the 
carrier's record testifies to no more than the agent's personal observation 
justifies, except that some evidence of identity (e. g. of handwriting of the 
consignor) is in theory requisite. But ill so far as the record is admitted to 
evidenee the actual contents of the articles transported, or the identity 
of It consignee not signing, or the identity of allY party signing with. 
out other evidence of ideIltit~·, the statutory rule is a distinct inroad 
on the principle of requiring personal knowledge from every witness 
(ante, § (57). 

§ 1708. 1 CANADA: Manitoba: St. 1917, sible) ; Idaho: St. 1913, c. 27, p. 126, § 6 
c. H2, § 1:!2 (tempcrance IIct; cxprcss COIll- ("urricrs of liquor, the record required to be 
pllny's f('eord of liquor delivered; verified kept mllY be evidenced by the carrier's agent's 
copy given to nn inspcctor, to be eyideueo tmnscript); 1917, StiLte v. Maguire, 31 Ida. 
"thllt thl) parcel ol'packllge contllins liquor") ; 24. 169 Pac. li5 (St. 1913, p. 126, c. 27, § 6, 
The Ontllrio provision is a pCl'ulillr onc: II11Plied; the carrier's record is evidence of 
Ontario: St. lUlU, c'. 50, Tcmpernnce Act, § o1~ delivery to the consignee without evidencing 
(" for the purpose of evidclIlcc," eyery persou the consignee's signllture to the receipt); 
licensed to sell IhltlOr shllll enter the nairH.'. Louisiana: St. 1915. No. 23 (common carrier 
etc. of the vendce; the fllilure of .. Btll'h slmllnot deliver liquor without taking 1\ written 
person" to make lIud produce suc·h J'l'conl receipt signed by the consignee; receipt hi 
shall be • primu faeie' evidencc of i11l'gal to be scnt to the locul clerk of court. and to be 
lillie). admitted in evidence); 1917, Stato v. Ferris, 

UNlTEn STATES: Pc·,z'ral: St. 1919, Oct. 1,12 LIL. 198. 76 So. 608 (St. 1915, No. 23, 
28, c. 8:1. 41 StILt. aor.. §§ la. :14 (liquor 1'1'0- upplied to admit receipts for liquor, signed by 
hibitioll Act; .. e\'ery "urrier is to make a defcn~lInt and forwarded by tho carrier to 
record of liquor curried lUll I c1e1inrt·d and the court); South Dakota: St. 1919. Fab. 21, 
of the consignee arId his identifying witness; P. 2·10 (intoxielLting liquors; umcuding Rev. C. 
ull records unci reports kcpt or fiI,·d under the § 10282; carricr's rceord book of liquors traus-
provisions of this Aet" arc open to inspection, port.!d to hI! udrnissiblc); Utah: Compo L. 
und certified copies lire IIdmissible "with like 1917, § 33fH (common carrier's record of 
cITect as the origillllis "); Alaska: U. S. St. 1i'llIor curried. to 1m .. 'Jlrimn facio' o\'idencc of 
l!H7, Feb. 14, c. 5:1. § 7 (intoxi('uting liquor the facts therein stuted "); Viroinia: 1917. 
in Alusku; cnrri(!r's record of shipments, Cochran v. Com., 122 Vu. 801, 94 S. E. 329 
provable hy up:cnt's (,l'rtincd COllY. to be "c"i- (rccoiving delivery of liquor from an express 
dence of the fllPts stllt,·d then'iu"); Culorado: ('om pliny ; tho expre:l$ rccord "was indeed 
Compo L. I !l21. § :1707 (liquor trumc; "OIllIllon- SI..riciCllt indepelldcnt evidelllle of the corpus 
"nrrier's required record of liqllor transported, delicti hoth b~· St. 1916, C. 146, § 40, ~IDd inde-
filed mouthly liS "public re(·ords." to be admis- pendent of statute "). 
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Topic XI: AFFIDAVITs. 

§ 1709. Affidavits inadmissible at Common Law; Exceptions Recogulzed. 
The requirement of cross-examination, or an opportunity therefor, which is 
the essential feature of the Hearsay rule (aTlte, § 1362), is clearly not satisfied 
when an affidavit is offered; because, though under oath, it is uttered 'ex 
parte,' without notice to the opponent to afford him the opportunity of 
cross-examination. Even if notice were in fact given in a particular case and 
the opportnnity of attendance thus afforded, the sworn statement thus 
made would 110t of itself satisfy the rule; for unless the officer before whom 
the oath was taken were one empowered by law to supervise and direct the 
procedure of taking the testimony, it could not be conceded that there was 
a real opportunity for a cross-examination in a true and adequate sense. 
So that, in order truly to furnish such an opportunity, the officer must bc 
thus empowered, and then the sworn statement becomes in efl'ect a deposi
tion, which is conceded at common law to be admissible. Thus, where a 
statute empowering an officer taking affidavits provides for notice and 
cross examination, the case is assimilated to a deposition, e\'en though the 
name" affidavit" is used; and such statutes have been included in §§ 1380-
1;382, ante. 

At common law, then, an affidavit, i. e. a mere sworn statement made out 
of court, is inadmissible, for lack of the opportunity of cross-examination. 
This rule, with the authorities, has been already examined (ante, § 1384). 

The exeeZJtion.3 to this rule at common law were rare. There was of course 
a considerable recognition of affidavits in certain classes of proceedings with 
which the present exposition is not concerned,! namely, in the courts of 
Chancery,2 in the Ecclesiastical courts (including admiralty matters 3 and 
testamentary lLnd matrimonial matters), and in non-responsory proceedings 
(motions, and the like) in the Common-Law c()urts.4 But in trials by jllry in 
the Common-Law courts, there seem to have been but two excepted cases, 
one of which was purely local. 

(1) In proving the loss of the original of a document in order to admit a 
copy, the party himself, though interested, was allowed to testify to the loss; 
the hardship of proving it otherwise being thought to justify an exception to 
the rule of disqualification by interest. The party thus admitted was by 
some Courts allowed even to take the stand as a witness, but by all it was 
conceded that at least his affidavit might be received.s Thus the result was 

§ 1709. I As explained antc, § 4. 
~ Antc, §§ 1377, 138·1. 
3 1860, Dr. I.ushington, in The Pcerl('s~, 1 

Lush. 30. 41. 
4 1841. R. ~. Ryle. I) M. &: W. 227, 238; 

the statutes cited post, § 1710; and the 
authorities cited ante §§ 4c-40 (rules of c\'i
dence before administrative tribunals, etc.). 

For the authorities on the rule Cor habca8 

corpus proceedings. see n careful opinion uy 
Lumpkin. J., in Hobcrtson v. Heath (1001).132 
Ga. 310. 64 S. E. 73. For the use of affida\'it~ 
before commissioners of immigration. see Choy 
Gum ~. BackUS. 9th C. C. A., 223 Fed. 487. 

5 Cases cited aJlte. § 1196. The affidavit 
eOllld not he recl'ived to prove the document's 
cOlltcn~: 1873, MeFnr\and tl. Dey. 69 lit. 4Hl. 
421. 
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reached. in most Courts, on the general principle of necessity (ante, § 1421); 
the party's incompetency to take the stand created a necessity for resorting 
to his extrajudicial statement. It would follow that, since parties have been 
made competent by statute, there is no longer a necessity for resorting to 
his affidavit. This is probably the law, for all ordinary cases (ante, § 1196) 
of proof of loss of a document; but the statutes which regulate the record. 
ing of deeds and the proof of a recorded deed (ante, § 1225) have in many 
States perpetuated for that class of documents the common·law exception 
and have expressly sanctioned the use of a party's affidavits.6 But neither 
at common law nor in the rule's perpetuation under these statutes about 
recorded deeds is there any authority for giving similar sanction to a third 
person's affidavit to prove the document's loss; for this would fall quite with. 
out the reason of the exeeption.7 

(2) In Pennsylvania, a long.standing tradition admits an affidavit from a 
fortign country to prove facts of family history, and particularly the copy of 
a parish.register or a family Bible.s 

§ 1710. Exceptions created by Statute (Publication of Notice, Attesting 
Will-Witness, Accounts, Foreclosure Sale, Copies of Bank and Corporation 
Books, Official Analyses, Forgery of a Bond, Translations, Ex Parte Proceed· 
ings, etc.). The general rrinciple of ~ecessity (ante, § 1421), underlying the 
Exceptions to the Hearsay rule, has been exemplified in many statutes sane· 
tioning the usc of affidavits in various classes of cases where serious and fre· 
quent inconvenienee would be caused by requiring the calling of witnesses 
in court and where under the special circumstances (ante, § 1422) there 
is little reason to fear false testimony and little need for the searching process 
of cross examination. 

The subjects of these statutes are too casual and varied to admit of a 
systematic classification, and in only a few instances has there been a general 

6 Statutes and cases cited illite. § 1225. 
7 1870. B~cker v. Quigg. 54 Ill. 390, 394 

(the common-lnw l1.11owunce of affiduvits by tho 
purty, who was incompetent to testify, und tho 
statutory continuance of this, does not admit 
the affiduvit of a third person); 1873, McFar
land v. Dey. 69 111. 419. 421 (same); 182!l, 
Poignand v. Smith, 8 Pick. Miss. 272, 277 
(" The affidavit of a party on the question of 
loss of a paper mny he udmitted, to exclude uny 
preSUmption that he muy have it in his posscs
sion or know whero it is; but those who may bo 
admitted us witnesses must testify in the usual 
form, in order that the advuntage of cross
examination may be preserved ") ; 1841, 
Viles v. Moulton, 13 Vt. 510, 515 (third person's 
affiduvit Dot admitted). 

Contra, but unsound; 1852, McCann v. 
Beach, 2 Cal. 25, 30, umble: 1858, Bagley 11. 

Eaton, 10 Cal. 126, 146 (affidnvit of one com
petent to testify on the stand Is receivable; 
though the Court may require examination on 

the stand); 1880, Taylor 11. MeIrwin, 94 Ill. 
488, 491 (affidavit of s~arch for a deed, by a 
recorder in another Stute, admitted). 

8 1759, Hyam v. Edwards, 1 Dall. 2 (affi
davit before tho Mayor of London, received 
to prove 11 copy of 11 birth-and-death regis! ~r 
there); 1791, Douglass v. Sunderson, 1 Yeutes 
15 (affidavit of authenticity of a leaf of a 
fumily Bible, made before the borough burgeSil 
und notary of Wilmington; admitted "under 
the special circumstances of the case in proof 
of pedigree "): post 1776, Fockler 11. Simpson, 
I Yeutcs 17 ("an 'ex parte' affidavit made in 
England wns good evidence in case of pedi
gree "); 1823. Kingston v. Lesley, 10 S. & R. 
383, 387 (affidavit of IL copy of a purish-register 
ill the BlLrbadoes, sworn before the deputy
sccretary there, received; .. the cnse of Hyam 
1>. Edwards is law," though" there is no moro 
rl'l\9on to admit' ex parte' affidavits ill CUSCM of 
llcdigree thaD in other C88eS"). 
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recognition of the exception in many jurisdictions. The statutory use of 
affidavits to prove the loss of a recorded deed has been already examined 
(ante, §§ 1 i09, 122.5); the remaining instances concern chiefly the following 
subjects: 1 ser/Jice or publication of notice, particularly publication in a news· 

, 

~ 1710. 1 The statutes, with a few inter- (publication of any notice in a newspaper is 
preting rulings, are as follows; compare the provable by affidavit of the printer, publisher, 
statutes ante, § 1674 (admitting certain certifi- clerk, or superintendent); § 2994 (posting of 
cates without oath). any required notice is provable by affidavit 

ENGLAND: for some English statutes, see with copy filed in court); St. 1915, No. 805, 
ante, § 1380 (summons for cross-examination). p. 919 (affidavits of relationship of parties to 

CANADA: for other Canadian statutes, sec conveyances, filed for record, arc admissible. 
ante, § 1380. British Columbia: 1918, Mac- if the affidavit is deceased or non-resident, or 
dono.ld v. Macdonald, 18 D. L. R, 308, B. C. of unknown residence, or too old, sick, or infirm 
(Divorce Act, § 21, allowing proof of adultery to attend court, or fcmal('); 
by affidavit, applied) ; Alaska: Compo L. 1913, § 884 (proof of ser-
Manitoba: Rev. St. 1913, C. 65, § 55 (affidavits vice of a summons may be made by affidavit 
of service of notice, filed or deposited in a local of person serving or, in case of publication, by 
land titles or registry office, arlmissible); affida\it of printer or foreman or principal 
e. 46, Rule '176 (the judge mllY admit proof by clerk); §§ 1470, 1472 (like Or. Laws 1920, 
affidavits, on surh tcrms as he thinks reason- §§ 831-833); § 497 (married woman's recorded 
able; except where the other party .. , bona affida\it listing personalty etc. as separate 
fide' desires the production of a witness for property, to be C prima facie' e\idence of the 
cross examination and such witness cun bo facts stated); 
produced"j; R. 479 (affida\its IlIay be used by Arkallsas: Dig. 1919, § 4199 (affida ... it o.Ilow-
consent or by leave of Court); e. 47, § 56 able "to verify a pleading, to prove the service 
(nffidavits in surrogate court::!) ; of a summons, notice, or other process in an 
N eU'/oundlalld: Consol. St. 1916, c. S3, Rul('s of action, to obtain a provisional remedy, a 
Court Ord. 33, R. I, Ord. 33, R. I, 22 (Collrt stay of proceedings, or a warning order, or 
may receh'e affidavits, but ma~' order the upon a motion"); § 4:200 (affidavit sufficient 
witness to he produced for crosti-<,xaminlltion) ; to establish an account in a suit thereon, unless 
Northwest Terrilorie8: Consol. Ortl. 1898, C. 21 deniedonoath); 
Rules 263, 286, 293 (affidavits may on special Cali/omia: C. C. P. lSi!!, § 2009 (" An affi-
conditions be received) ; davit may be used to verify a pleading or a 
NOM Scolia: Rules of Court 1900, Ord. 35, R. 1 paper in a special proceeding, to prove the 
(like Man. Rule 476); Ord. 36, R. 1 (upon service of a summons, notice, or other paper in 
motions, etc., affidavits may be used; hut the an action or special proceeding, to obtain a 
Court may order attendance for cross-cxamin- pro\isional remedy, the eXllmination of a wit-
ation) ; R. 2S (regulations for cross-examinatiou ness, or a stay of proocedings, or upon a 
of affiants); Crown Rulcs 5 (applies Ord. 31i, motion "); § 2010 (pUblication of a document, 
8upra); or notice required to be published in a neWl!-
Ontario: Rev. St. 1914, c. 63, § 119 (moury paper, provable by affidavit of the printer or his 
actions under 525; affidavit of a person" rosi- foreman or principal clerk, annexed to a copy) ; 
dent without the limits of the counly" may § 465 (proof of service may be madc by affi-
be received; but the judge may before judg- davit of the person serving or of the printer 
ment require the person to Imswer interroga- pUbliehing); Pol. C. § 3769 (collector's affi-
tories); Rules of Court 1914, R. 269 (cited davit of publication of notice of sale for taxes, 
anlc, § 1380); c. 166, § 46 (sworn documents admissible); § 1117 (affidavit of registration 
by surveyor, and evidenc(' taken by him, filcd is e ... idcnce of the affiant being an elector of 
in registry office, to be admillHible). the county) ; P. C.1S72, § 1204 (when the judge 

UNITED STATES: jllabama: Code 1907, considers circumstances affecting sentence, no 
§ 2491 (plaintiff's affidavit of loss, etc., con- affidavit is to be received); Ch·. C. §§ 2471, 
tent~, and non-payment of a mercantile instru- 2484 (affidavit of pUblication of change of 
ment., admissible); § 5275 (printer's affidavit partnership, by the newspaper's printer, pub-
of publication of newspaper notice of limited Iisher, or chief clerk, admissible); § 1426 m 
partnership, admissible); § 4431 (admissible (affida\it or county recordcr'B copy, of labor 
in guardian'S settlements); § 2674 (admissible done on mining-claim, admissible) ; 
in administration settlements); § 3970 (in Colorado: Compo St. 1921, § 6549 (notice re-
tiuits upon accounts, an affidavit by a compe- quired to be published in a newspaper prov-
t{'nt 'Ilitncss to an itemized statemcnt of able by the printer's or publisher'S certificate; 
account, admissible on certain conditions); compare the statutes ante, § 1674); §§ 1764, 
§ 4667 (publisher's affidavit as to notice, et('., 1770 (pUblication of notice of irrigation claim; 
of dcposition in perpctuam, receivable); § 2993 for a newspaper, provable by the "sworn 
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paper; attesting WU1WSS' proof of a will's execution: items of an account,' pro
ceedings of a foreclosurc or probate sale,' copies of bank-boo/..·s and corporatwn 
records; chemical analysis of foods, fer#lizers, and the like; genuineness or 
forgery of a government bond or note; non-rcsidence of a witness; age of an 

certificate of the publisher of such newspaper"; 
for posted copies, "by the affidavit of some 
credible person, l'ertified to be Bueh" hy the 
officer administering tho oath); § 6.560 (service 
of subpama, provable by server's affidavit); 
Connecticut: Gen. St. 1918. § 4049 ("any or all 
of tho attesting witm'!ls(,.~" may mako affi
davit. at requcst of testator or executor, which 
"shall be accepted" as if the oath had been 
taken in court): 1901, Viviau's Appeal, 54 
Conn. 25i, 50 At!. i9i (affidavit of attesting
witness, admitted under the statute): § 5723 
(court stenographer's notes of testimony, 
"verified by oath," admissible) : 
Florida: Rev. G. S. !!l19, § 3937 (when a 
marriage certificate was not made, or is lost, 
or" by reason of death or other cause" cannot 
be obtained. "the marriage may b proved by 
affidavit" "mnde by two competent witnesses 
who were present and saw the marriage cere
mony performed," filed and recorded like It 

certificate): § 6084 (in a prosecution for 
forging, ott, .. a note. etc .• of the U. S. or a 
State or Territor~·. " certificate under oath of 
the secretary of the treasury of th/) respective 
government is admissihle to prove the forged 
nature of the note, ete.): § 79 (publisher's or 
bill-poster's affid:wit, admissible to prove 
notice of special legislation asked); § 3576 
(habeas eorllUs; "when it shall be inconvenient 
[to whom?J to procure the personal attendllnce 
of a witness." his affida vi t. taken on notice, 
may be used): 
Georuia: Rev. C. 1910, § 3200 (Ii mit e d • 
partnership notice: affidavit of .. printers 
publishers. or editors of the newspapers," 
admissible) ; 
Hawaii: Rev. L. 1915. § 3395 (newspllller 
printer's or publisher's affidavit of puhlication 
of partnership notice. admissible): 
Idaho: Compo St. 1919. § 7994 (like Cal. 
C. C. P. § 2009) : § 7995 (like id. § 2010) : §3259 
(tax-collpctor's affidavit of puhlication of notice 
of tax-sale, admissible): § 6680 (seryice of 
summons may be proved by affidavit: when 
made by publication. hy affidavit of printer or 
his foreman or prindpnl clerk): § 9037 (fixing 
sentence; like CIlI. P. C. § 120·1); 
Illinois: Rev. St. 1874. C. 100. § 1 (when a 
notice is required by law, court order, or COI1-

tract. to be published in a newspaper, and no 
other mode of proof ill provided. "the certifi
cate of the publisher, by himself or his author
ized agent." with copy annexed. is admissible) ; 
C. 88, § 4 (certificate of "one or more of his 
neigh bors" of a buyer branding or marking 
stock. admissible to prove the time of branding, 
nature of brand, and previous branding, but 

not to prove ownership): 1869. Kettering ~. 
Jacksonville. 50 Ill. 39. 41 (city ordinance; 
newspllper publisher's affidavit received under 
a charter); 
Indiana: Burns' Ann. St. !914, § 489 ("acts 
and proceedings of corporations," provable by 
sworn copy); § 496 (wheneyer notice is re
quired to be published in a newspaper. the 
affidavit of the printer or his employee being 
clerk or printer. is admissible with a copy of 
the notice): § 504 (similar for published sen'ic/) 
of process or notice; ordinary service. provahle 
by affidavit of til!! server) i § 8314 (affidavit 
admissible to prove notice, etc., of lien of a 
mechanic, etc.); 
Iou'a: Code 1897, § 3536, Rev. Code § 7181 
(scrvice of notice of action. by publication in 
newspaper: proof allowable" by the affida ,·it 
of the publisher or his foreman "); § 4034. 
Rev. Code § 7341 (like Nebr. Rev. St. 1922. 
§ 8912); §§ 4677, 4678, Rev.-Code §§ 7384. 
7385 (providing for notice and cro8.'!-Cxamina
tion, in the officer's discretion, of an affiant) ; 
§ 4680. Re\'. Code § 7387 (publil'ations "re
quired to be made in a newspaper," provahle 
"by the affid:wit of any person having knowl
edge of the fact." if made within six month~) : 
§ 4681, Rev. Code § 7388 (affidavit of "lIny 
competent witness," admissible to prove the 
.. posting up or seniee of any notice or othpr 
paper requircd by law"); Rev. Code, § 7169 
(proof of service of process may be made by 
affidavit); 1878, Farrell ~. Leighton, 49 b. 
174, 176 (Code § 4680, formerly 3697. applied: 
publisher's affidavit under § 3536, formerly 
2620, not rcquired); 1921, Schultz' Estate. -
Ia. ,185 N. W. 24 (proof of publication made 
hy affidavit under Code 1897, §§ 4680 4683. is 
not the exclusive method of proof) ; 
J(an'iaB: Gen. St. 1915, § 7254 (affidavit 
allowable to verify a pleading, to prove service 
of a summons. notice, or other process. "to 
obtain a provisional remedy, th/) examination 
of a witness, n stay of proceedings, or upon a 
motion"); § 7283 ("written evidence" in 1\ 

language not English: a translation is provable 
by the translator's affidavit); § 7282 (religious 
society's rcgister of marriage~. etc., provable 
by affidavit-eopy by the pastor, clerk, or other 
keeper): § 6972. St. 1909. C. 182, § 21 (service 
by publicution, provable by affidavit of "the 
printer, or his foreman or principal clerk, or 
other person knowing the same ") ; 
Kentucky: C. C. P. § 547 (substantially like 
Cal. C. C. P. § 2009); Stats. 1915. § 14 (pub
lication oC notice, provable by affidavit of 
newspaper publisher or proprietor); 
Moine: Rev. St. 1916, c. 76, ~ 24 (affids. ... it of 

668 



• 

• 

§§ 16!)().-lil3j AFFIDAVITS § 1710 

employed minor; copy of a church register; tra113lation of testimony in aforeign 
language; ancillary or preliminary proceedings in general; and inventories 
by an executor or administrator. The wider extension of these statutory ex
ceptions is to be approved; for in most of these instances, and others as yet 

notice of sale of decea.~ed's estate, ndmiRqible) : admissible): § 89ii (affidavit of notice of 
c. 87, § 127 (plaintiff's affidavit to account meating of a mining company alienating lands. 
in action on itl,miz{'d nccouut, ndmi:l9ible): admissible) : § 11232 (same for a corporation for 
c. 123, § 8 (forgery of bunk-bills, etG. i like trenting disease): § 14007 (affidavit of an 
Muss. Gen. L. 1920, c. :!li7, § 15): executor or administrator or "some other 
Maryland: Ann. Code H1l4, Art. 35, § 48 person having knowledge of the facts," ad-
(oath of Ii "disinterested credible witness" miilSible to prove notice of sale); §§ 12523-
before a justice or other officer, admissible to 12526 (publicntion of a newspaper-notice, 
prove goods sold, wOl'k done, money paid, nnd provable by affidavit of the printer or foreman 
the value th~rL'Of and promise to pny: provided or principal clerk): § § 14963, 14965 (affida\'it 
the party-claimant makos affidnvit of 'bona of notice of a foreclosure snle, by the printer of 
fidea' before the first dny of the trial term): a newspnper or some one in his ('mploy know-
§ 49 (creditor's account for money, goods, or ing the facts, or nn affidavit of sale, by the 
other account-items, sworn before nn officer, auctioneer, admissible); § 14801 (nffidavit of 
lldmissible): Art. 73, § 8 (newspnper editor's or service of n lien-notice by "such person serving 
disinterO>!ted person's affida .... it of publication or posting the snmo," admissihle): § 15442 
of notice of terms of partnership, admillSible): (in prosecutions for Corging, etc., bills of 
Art. 84. § 8 ( .... essel-captmn·s affidavit giving a credit issued Cor U. S. or any State or Territory, 
copy of a shipping-article. admissible to prove the certificate under onth of the se('retnry of 
subscription by n senman); Art. 93, § 8 the trensury or treasurer of such government 
(administrator's affidavit-list of debts of a is admissible to prove "the same to \)(' forged")', 
decedent. admissible on a plen of insufficient § 12536 (affidavit admissible to prOYll partner-
nssets); §§ 351, 353 (nffidavit of 1\ foreign will's ship); § 11738 (nffidavits of identity. etc. 
execution by Ii subscribing witness, or of tho recorded with register of deeds: quoted ante, 
hand-~'l'iting of n testator or deceased sub- § 1644): 
scribing witness, ndmissible): .Minnc.~ota: Gen. St. 1913. § 8421 (nffidavit of 
MassachuscUs: Gen. L. 1920, e. 255, §§ 6, 8 a print{!r or his foreman or clerk of the publica-
(same for mortgngee's notice of intention to tion Qf any notice. advertisement, etc., which 
foreclose, nnd pledgee of personnlty's notice) : by law is required or authorized to be published 
c. 202, § 15 (snme for no~ice of sale by executor, in such newspaper, admissible): § 8422 (affi-
administrator, or ganrdian); c. 50, §§ 57, 80 davit by an officer of the Stnte Historical 
(same for collector's demand of payment of Society, recorded with the register of deeds, of a 
taxes, notice of sale, etc.): e. 267, § 15 (in legal notice in n newspaper purporting to be 
charges connected ~ith counterfeit Govern- published in this Stnte before 1900, ndmissible 
ment securities, certificate under oath of as to certain specified facts): § 8460 (in prose-
certmn appropriate Government officcrs is cutions for forging, etc., lillY hill, etc., issued 
admissible to pro .... e forgery); c. 195, § 12 for the U. S. or any Stnte, a certificate under 
(affidavit of an cxecutor's notice of nppoint- oath of the U. S. secretnry of treasury or 
ment, admissible in certain Cl\Ses); c. 233, § 77 treasurer, or of the secretary or trensurer of the 
(copy of a domestic bnnk's, etc. books, under State, admissible to prove the forged char-
affidavit of the bnnk custodian, admiilSible on acter): § 8138 (to prove n sale on foreclosure. 
certain conditions): c. 192, § 2 (subscribing an affidavit· of publication of notice, by the 
witness' affida\it, admissible in the uncon- printer of tho newspaper or "some person 
tested probate of wills); c. 231, § 125 (Supremo in his employ kuowing tho fncts," ndmissible; 
Court on appellate proceedings mny take and to prove the facts of snle, nil IIffidnvit by a 
supplementary evidence by affidavit); person acting ns auction('er thereat, admissi-
Michigan: Compo L. 1915, § 2789 (nffidavit ble): § 7740 (service of papers, provable 
admissible t.o pro\'e notice in village condem- by affidavit of person serving, or of printer 
nation proceedings): § 2822 (\illage or city or his foreman or clerk. or of person 
condemnation proceedings, etc.: notice prov- mailing): 
able by affidavit of the printer of the news- Mississippi: Code 1'J06, § 1980, Hem, § 1640 
paper or "some person in his employ knowing (publication of notice in a newspaper required 
the facts," or by the person posting it) i by law or court order, provable by copy with 
U 4349, 4364 (election for county rond system affidavit of "the printer, publisher, clerk, or 
or order to layout road: notice provablo by superintendent of the newspaper"): § 1981. 
the affidavit of nny one "knowing the Cncts"); Hem. § 1641 (posting of notice required by law 
§ 6980 (township resolution licensillg peddlers, or court order, pro~'able by copy with affidliv;t 
etc.; affidavit of notice by one posting it. of posting) : § 1992. Hem. § 1657 (affidavit of u 
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unrecognized, the general and uniform adoption of this simple mode of proof 
would bring great advantage without incurring appreciable risk. 

Affidavits are 'of course sometimes available in evidence upon other prin. 
ciples than the present Exception, i. e. in cases where they are not offered as 

subscribing witnea.~, before an officer in the 
State, admissible if no contest); 
.llis8ouri: Rev. St. 1919, § 77 (affidavit of the 
editor or publisher of a newspaper, admissible 
to prO\'e publication of notice by an executor or 
administrator); §§ 192, 197 (affidavits ad
missible in certain cIISes for claims against a 
deceascd's estate); § 5353 (church register of 
marriages, !!tc., kept in the State, provable by 
copy verified by the affidavit of the pastor or 
other head of the soei(!ty or by the clerk or 
other keeper of the register); § 5380 (affidavit 
of a .. compctl'nt witnes.~" admissible to prove 
.. an assignment of or an indorsement on :IIlY 
bond, bill, or notc "); § 5:3S1 (so also to prove 
the existence of a partnership; the dl'tails of 
statement hring prescribed); § 5:3S4 (such 
affidavits mtlst be filed a specified number of 
days before trial); § 5:397 (when written 
('vi,lence is in other than the English IanJ..'1Jage, 
a compet('llt translator's nffi<la\'it of transla
tion may be rec('ived); § IOfil4 (whl'n a mar
rillge recorcl is destroyed and the celebrant ill 
dead, cllnnot be found, or refuses to give (L 
certificate, the affidavits of .. two credible 
persons who witnl'ssed such marriage" may be 
recorded and admitted); § 3000 (demand in 
forcible entry and dl,tainer, provable by a 
private person's sworn return); § 10404 
(affidavit of a printer or publisher, admissible 
to prove publication of any notice required by 
law or court order, or done under a deed of 
trust or power of IIttorney); 
.lfmltana: Rcv. C. 1!J21, §§ 10636-7 (like Cnl. 
C. C. P. §§ 2009, 2010); § 8023 (:lffidnvit of 
pUblication of a partnership notice, by the 
.. printer, publisher, or chief ~lerk of a news
paper," admissible); § 9122 (proof of service 
muy be ml\de by affidavit of the printer sen-ing 
or by IIffidavit of the printer, etc., showing 
publication) ; § 12068 (lIffid(Lvits not ad
missible on a hC'lIring to fix sentence); 
Nebraska: Re\·. Rt. 1922, § 8878 (afridavits 
allowllbl" liS in CIII. C. C. P. § 2009); § 8n08 
("publiclltions required by law to be made in a 
newspllper," provable by affidavit .. of nny 
person having knowledge of the facts," if 
sworn within six months of the last day of 
publication); § 8909 (posting 0. s('rvice of IIny 
paper required by law, provable by affidavit of 
.. uny competent witness," made within six 
months); § 8912 (copy of field-notes or plat of 
a county surveyor, "certified under oath," 
admissible to prove "the shape or dimensions 
of a tract of land, or any other fact whoso 
ascertainment requires only the exercise of 
scientific skill or calculation "); § 5652 (re
corded affidavits" explaining or correcting any 

• 

apparent defect in the chain of title to any 
renl estate," admissible); § 8586 (sen-icc by 
publication, provable by affidavit of printer or 
foreman or principal clerk or .. other person 
knowing the same ") ; 1903, Home I ns. Co. o. 
Clark, Nebr. ,95 N. W. 1056 (affidavit of 
the publishing company's pre~id('nt, received) ; 
NeTJada: Rev. L. 1912, § 5904 (on ap
plication of a non-resident for administra
tion, affida\it sufficient to prove identity on 
eertllin conditions); § 5873 (subscribing will
witness' nffidavit; cited ante, § 1310); § 2914 
(affidavits of publication of notice of partner
ship, by printer, publisher, or ehief clerk of 
a newspaper, admissible); § 50a2 (proof of 
service of summons; like Cal. C. C. P. § 4.15); 
.Vew Hampshire: Pub. St. 18!)1, c. 56, § 17 
(affidnvit of notice of tllxation, admissible); 
C. 61, § 7 (affidavit of notice of sale for taxes, 
admissible); c. 139, § 16 (" the affidavit of the 
party making all entry into real estate, under 
the second method of foreclosure, lind of the 
witnesses thereto," and a copy of the notice 
under the second lind third method~, .. verified 
by affidavit," when recorded, "shall he evi
dence of entry, possession, and pub':~ation ") ; 
1861, Wendell to. Abbott, 43 N. h. 68, 73 
(affidn\it of entrant and witnesses in fOfl!
closure of mortgage; the exception is to be 
strictly construed, and an uffidavit of one 
witness merely, without that of the party, is 
Bufficient) ; 
New lrfr':ico: Annot. St. 1915, § 1601 (in 
prosecutions for counterfeiting. etc., a note, 
etc., issued on behalf of tho U. S. or any State 
or Territory, the certificate under ollth of U. S . 
treasurer or secretary of the Tr('usury, or State 
or Territorial secretary or treasurer, is admis
sible) ; 
New York: C. P. A. § 367 (" Where a public 
officer is required or authorized to make a 
certificate or affidavit," it is admissible; Sl'O 
quotation in full ante, § 1674); § 370 (affidavit 
of newspaper publication of notice, by the prin
ter, etc., admissible); § 371 (affidavit of 
service of notice, by the person serving, ad
missible if the person is dead or insane or his 
attendance is not compellnble with due 
diligence); Cons. L. 1909, Real Property, 
§ 551 (recorded affidavit of foreclosure-snle, 
admia.~ible) ; 
North Carolina: Con. St. 1919, § 46 (publica
tion of notice to decedent's creditors, provable 
by clerk's certified eopy of affidavit of pro
prietor, etc., of newspllpcr, filed with clerk of 
court); § 3266 (pUblication of notive of pnrt
nership, provable by affida\it of newspaper 
proprietor); 1915, Nail v. Kelly, 169 N. C • 
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the lI$sertimuJ of the affiant to prove the fact stated. These other available 
modes are three in number: (1) where an affidavit filed by an opponent, in 
the same or another litigation, is offered as his admismm (ante, § 1075); 
(2) where the opponent's affidavit, in the present trial, that an absent witness 

• 

717, 86 8. E. 627 (applying St. 1897, c. 480, 
Rev. 1905, § 1625, as to verified itemized state
ments of account); 
North Dakota: Compo L. 1913, § 6440 (like 
Cal. Civ. C. § 2484); § 7887 (substantially 
like Cal. C. C. P. § 2009, omitting "a paper in 
a special proceeding," putting "process" for 
"paper" in the next clause, and omitting 
"or special proceeding"); § 7913 (like Cal. 
C. C. P. § 2010, adding "publisher" and sub
stituting "clerk or bookkeeper" for "principal 
clerk "); § 7436 (proof of service of summons, 
etc., may be made by affidavit); § 7887 (" An 
affidavit may be used to verify a pleading, to 
prove the service of a summons, notice or other 
process in any action, to obtnin a provisionnl 
remedy, an examination of a witness, a stay of 
proceedings or upon a motion and in any 
other case permitted by law"); 
Ohio: Gen. Code Ann. 1921, § 10713 (affidavit 
of publisher, admissible to provo pUblication of 
notice of appointment); § 110·t5 (affida\it 
of notice of eminent domain proceedings, ad
missible); § 2768 (affidavit of death of ancestor 
and of facts of heirship, recorded with deed of 
h;:;;, to be 'prima facie' evidence "so far as 
competent OJ) ; § 11523 (ancillary proceedings; 
like Cal. C. C. P. § 2009); 
Oklahoma: Compo Stats. 1921, § 8146 (notice 
of dissolution of pnrtnership, provable by affi
davit of "the printer, publisher, or chief clerk 
of a newspaper"); § 610 (like Cal. C. C. P. 
§ 2009. omitting "or a paper in a special pro
ceeding "'and "or special proceeding "); § 648 
(when written evidence is in a lnnguage other 
than English, a competent translator's affi
davit of translation into English is admissible); 
Ort?{]on: Laws 1920, § 831 (like Cal. C. C. P. 
§ 2009, omitting the first clause as to verifica
tion); § 833 (like Cal. C. C. P. § 2010, but 
allowing usc only withiu six months); § 2008 
(in a prosecution for forging, etc., a note, bond, 
etc., of the U. S. or any State or Terntor,\", 
"the certificate duly sworn to" of the U. S. 
treasurer or secretary of t he treasury or of a 
State or Territorial secretary or tr('asurer, is 
admissible to prove the note's counterfeit 
character) ; 
Pennsylvania: St. 1883, June 22, Dig. 1920, 
§§ 10343-10345, Evidence ("verified" copies 
of bank-book entries, receivahl" where the bank 
is not a party, unless agaiu-;~ t: 'lidavit of in
just.ice; nature of the verify.'ng a !lidavit speci
fied); 1865, Howser v. Com .• .':1 Pa. 332, 341 
(to show that no effects of a !".'l:dered person 
were found, the sworn inventory of the admin
istrator was received); 

(substantially like Cal. C. C. P. n 2009, 2010) ; 
§ 400 (service of process; like Cal. C. C. P. 
§ 415); 
Porto Rico: Rev. St. & C. 1911, U 1496, 1497 
(like Cal. C. C. P. §§ 2009, 2010); 
Rhode Island: Gen. L. 1909, e. 173, § 10, 
C. 174, § 5 (sworn certificate of the analyzer of 
milk or of vinegar submitted for analysis by 
the inspector, admissible); C. 253, § 15 (affi
davit of notice of sale, by a person causiug 6 

sale of :10 administrator, guardian, sheriff, 
mortgagee, etc., admissible); 
Soufh Carolina: Civ. C. 1922, § 5527 (sworn 
return of a surveyor appointed by the partie..
or the Court, admissihle on an issul' of title or 
boundary); C. C. P. 1922, § 372 (proof of 
service of summons, etc., may be made by 
affida\it of person serving, and of pUblication, 
by affidavit of printer or foreman or principal 
clerk); Crim. L. 1922, § 712 (violation of ship
ping law; ship's articles, by copy authenticated 
by the affidavit of the captain, admissible to 
prove "that any seaman whose name nppears 
subscribed therdo has signed the agreement"); 
.south Dakota: Rev. C. UH9. §§ 1339, 1347 
(like Cal. Civ. C. §§ 2471, 2484); § 2721 
(pUblication of any notice, etc., required by 
law in any newspaper, provable by affidavit 
of "any printer, foreman of any printer, or 
publisher of any newspaper published in this 
State"); § 2754 (admissible to verify a plead
ing, prove service of process, obtain a pro
visional remedy, a witness' examination, a 
story of proceedings, or upon 3 motion, 
"and in any other case permitted by law") ; 
§ 2892 (recorded affidavits of foreclosure sale) ; 
§ 3262 (administrator's appointment; non
resident's affidavit, admissibl~ to cvidenc .. 
identity); § 8812 (printer's affidavits, ad
missible to evidence publication of notice of 
sale of stock-shares); § 10324 (illegal sale of 
liquor; quoted ante, § 1680); 
Tenncssee: Shannon's Code, § 7343 (affidavit 
of defendant in bastardy denying intercourse 
in the period of gestation, admissible); 

Philippbe IBlands: C. C. P. 1901, § 
• 

Texas: Rev. Civ. St. 1911, § 3267 (affidayit of 
a subscribing witness, made .. in open court," 
admissible to prove a will; sueh affidavits are 
also admissible for the two witnesses to hand
writing of testator nnd subscribing witnesses); 
Utah: Compo St. 1917, §§ 3442, 3443 (like 
Cnl. C. C. P. §§ 2009, 2010); § 3895 (affidavit 
of minin!: improvements, admissible); § 7866 
(pUblication or posting of probate notice" re
quired to be published or posted may be given 
hy the affidavit respectively of the publisher 
or principal clerk of the newspaper in whieh 
notice was published, or of the person who 348 
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would testify to a certain tenor, is judicially fldmitted to be true in order to 
prevent a continuance (post, § 2595); (3) where an affidavit furnished by 
the beneficiary to the insurer as a. proof of loss in received as a verbal act ful
filling the conditions of the insurance contract (post, § 1770) or as an ad
mission (ante, § 1073). 

Topic XII: STATEMENTS BY A VOTER. 

§ 1712. Voter'S DeclaratioDJI &S to Qualifications, Domicil, or Bribe1'1. In 
order to ascertain tl.~ qual£jicafWns of a 'Voter, for the purpose of striking out 
a vote if found to have been cast by a disqualified person, resort is some
times desired to be madE; to the extrajudicial declarations of the yotcr him
self. Such dcclarations can be available, upon the general principles of 
evidence, in only one of three ways. 

(1) If the qualification depends upon the yoter's domicil, then his declara
tions, at the time of an act of residence, or removal of residtJlce, stating his 
intent as to the purpose or permanency of the act, are receivable, in the same 
way that any person's declarations of domiciliary intent are receivable, 
namely, as statements of a mental condition (post, § 1727), or as verbal acts 
(post, § 1784). The rule here would be neither more nor less favorable for the 

• 

posted the notices"): § 918 (notice of corpor- affidllvit of the priater or his foreman): 
ute stock Wlsessmcnt: affidllvits of printer, § 4164 (substantially like N. Y. C. P. A. i 367): 
foreman, or principal clerk of newspaper, and § 4173 (notice required by law to be published, 
of ~ecretary or auctioneer, ndmissible) ; provahle by affidavit of the printer or foreman 
VirIJ1:nia: Code 1919, § 6224 (affidavit that a of "any nl'wspapcr in the State"): § 4173 (I 
witness or party is or resides without the (service of noti~e required, provable by affi-
Stute, receivable; "certificate" of an editor, dnvit of the person serving it, where no other 
or affidavit of any other person, as to publica- mode is expressly prescribed); U 4174, 4175 
tion in a· newspaper as required by law, re- (notice of application to Cllurt or of sale of 
ceiva!)le); 1841, Cunningham tI. Smithwn, renlty, provable by affidavit of the printer or 
12 Leigh 32, 38, 67, semble (the certificate foreman or principnl clerk of the newspaper, 
under Code § 2358 must be on oath): reeorded respectively with thc clerk of court 
W/l8hinlJwn: n. &: B. Code 1909, § 237 (like or the register of deeds); § 418 (I (notice re-
Wis. Stats. § 26,1,2); quired by corporate by-laws, provable by 
Weat Virginia: Code 1914, t. 130, § 32 (that affida .... it of the person giving it, filed wi~h the 
a witness 'lr party resides or is out of State, is corporate c!erk); § 4627 (substantially like 
provable by affidavit: that notice was pub- Minn. Gen. St. § 8460}; Wis. St. 1921, c. 425, 
lished as required in a newspaper, is provable amending Stats. 1919, § 2238 a (admitting 
by "certificate" of the editor or publisher or recorded affidavits duly witnessed and ac-
by affidavit of any other person): c. 121, § 1 knowledged and sta:.ing facts" as to possession 
(return of any legal notice, provable by affi- of any premises, descent, heirship, date of 
davit); birth, death or marriage or as to the identity 
Willco1l8in: Stats. 1919, § 2642 (proof of of a party to any conveyance of record, or 
service of civil summons, etc., may be made .•• that ••• any such party ••• is single 
by affidavit of the person serving or of the or married, or as to the identification of any 
publisher or printer, or his foreman or principal plats of subdivisions of any eity or village "); 
clerk, in case of publication): § 3537 (proof Wyoming: Cllmp. St. 1920, § 4642 (publica-
of fcreelosure sale may be made by affida .... it tion notice of foreclosure sale, etc., provable 
of .>ublication of notice by the newspaper by recorded affidavit of the proprietor or 
)lrinter or "some person in his employ knowing manager of the newspaper or "some person in 
the facts," and by affidavit of sale by the his employ knowing the facts"; snle provable 
auctioneer, or .. in ease of his denth or other by the auctioneer's recorded affidavit): 
disability," by "any per'lOn having knowledge § 5829 (affida\its allowable in certain ancillary 
of the fnets"); § 925 (47) (publication of a proceedings): t 6180 (affidavits may be used 
municipal ordinance, provable by the filed on application for injunction). 
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statements of voters in election controversies than for others' statements in 
other controversies. 

(2) If the qualification depends upon any other cir'm1TUltanccs, or if, though 
it depends upon domicil, the statement is of an external fact (such as the 
place of residence, and not of an existing intent), then the voter's statement 
presents the ordinary case of an assertion of fect obnoxious to the Hearsay 
rule; and it can be made available only (a) as being the admission of a party 
or privy (ante, § 1076), or (b) as coming under a special and separate exception 

• 

to the Hearsay rule. The statements ordinarily presenting this question are 
statements that the voter has not the requisite properly-holding or is not a 
titizen or has been bribed. 

(a) In England, the theory that such statements may be treated as a party's 
admissioiut has always been anvanced as the correct one: 

1837, Mr. Thesiger, arguing, in Nowlan's Ca/Je, Falc. & Fitzh. 70, 73: "A voter who 
has voted for the sitting member is always considered as a party, and it is on that ground 
that his declarations are admissible. The question is always considered to be bet,,;een the 
voter and the party questioning his vote, and not merely between the sitting member and 
the petitioner." 

It seems clear, however, that the voter is in no accurate sense a party to the 
proceedings; nor is he, after casting his vote, even indirectly or equitably 
interested in the controversy between rival claimants to the office: 

1833, Serjt. Merewether, arguing, in Southampton Case, 2 Cockb. & R. EI. C. 100, 114: 
"The rule of law is that no evidence can be received except upon oath. . .• The principle 
[as to a party's admissions] does not apply to the case in question, for the voter, having 
once given his vote, has no longer any interest in it; his interest has been transferred to 
the sitting member. He has therefore no b!!6E!r such an inducement to speak the trutI., 
arising from a sense oi' his own interest, as would make it safe to receive his declarations 
as to his own right divested of the sanction of an oath." 

This theory of a party's admission" sufficed, nevertheless (thcmgh with ()c.:m
~ional modifications), to establish the rule in English parliamentary practice; 
and that practice has been followed b~' the English courts, siuce electoral 
controversies have been placed in their jurisdiction.l 

§ 1711. J 1775, Milborne Port Case. 1 to vote in consequence of their taking this 
Doug. EI. C., 2d ed., 97, 102. 134 (declarations money?" was allowed); 1775, Shaftesbury 
of intention to commit a fraud, by one appn:-- Case, 2 Doug. EI. C. 303, 300 (same ruling, 
ently an agent of a c"\ndidate, were admittt·d ; even after a voter had taken oath denying 
no rea.son stated); 177·5, Petersfield Cssc. bribery); 1776. Worcester Case, 3 Doug. EI. 
3 Doug. EI. C. 3, 11 (declaration by a voter of C. 239, 276 (same ruling); 1785, Bedford 
having been bribed, not admitt ... >d in order to Ca.ss, 2 Luders. 381. 411 (semble, declarations 
prove the fact upon the candidate, but ad- admissible); 1796, Leominster Case, 2 Pecn. 
mitted to disqualify the declarant as voter); 391.395 (a "declaration of a voter which tends 
1775, Ivelchester Case, 3 Doug. EI. C. 151, 159 to destroy his vote. is admissible whether made 
(same; the result being that the question before or after the election," unless it invQtves 
"Whose money did the voten say they had penal consequences); 1804, Middlesex Case, 
received?" was excluded, but the question 2 Peckw. 1. 141 (declarations a.s to property 
"In Whose interest did they say that they tlere disqualification, held inadmissible; no reason 
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'. 
• 



§ 1712 EXCEPTIONS TO THE HEARSAY RULE [CHAP. LV 

(b) There remains the possibility of recognizing a distinct exception to the 
Hear.yay rule, for the purpose of admitting such declarations. If we recur to 
the fundamental policy of the exceptions (ante, §§ 1420-1422), we find two 
general requirements to be fulfilled; first, there must be a necessity for the 
hearsay, i. e. an impossibility of obtaining' viva voce' in court from the same 
source any testimony or, at least, as good testimony; and, secondly, the 
hearsay statement must have been utte;~ed under circumstances rendering it 
fairly trustworthy. Would these requirements be fulfilled, in the case of a 
voter's extrajudicial statements as to his disqualifications? It would seem 
that they are not, and that it is undesirable to rE'cogniz.:: such an exception. 
The reasons have nowhere been better set out than in the following congres-
sional report: 

18i2, l\Ir. George F. Hoar, reporting for the House Committee on Elections. in Ccslma 
v. ]f~yer8, Smith's Digest Congress. EI. C. 60, 65: "Another question of importance which 
has arisen in the discu~sion of the cause is the question whether evidence of the declara~ 
tion~ of alleged voters, made not under oath, in the country [sic fl, should be received to 
show the fact that they voted, or for whom, or that they were not legally entitled to vote. 
Some of the Committee think that such evidt'nce ought in no case to be admitted; except, 
of course, so far as declarations, made at the time, of the part~T's intent or understanding 
as to his then present resid<:nce or his purpose in a removal, are admissible as part of the 
'res ge::tre.' All of the Committee are of opinion that such evidence is to be received with 
the greatest caution, to be resorted to only when no better is to be had, and only acted 
on when the declarations are clearly proved and are themselves clear and satisfactory. 
As this question has been quite fully considered, it may be proper briefly to discuss it 
here. • • . [II The general doctrine i~, usually put upon the ground that the voter is 11 

party to the proceeding, and his declarat.ions against the validity of his vote are to be 
admitted against him as such. If this were true, it would be quite clear that his declar~ 
tions ought not to be received until ile is first shown' aliunde,' not only to have voted, 
but to have voted for the party against whom he is called; othernise it would be in the 
power of an illegal voter to neutralize wrongfully two of the votes cast for a politica, 
opponent, first, by voting for his own candidate, , by asserting to some witnes~ 
afterward that he voted the other way, and so h.aving vote deducted from the party 
against whom it was cast. But it is not true th;tt a voter is a party in any such sense as 
that his declarations are admissible on that grol'nd. His interest is not legal or personal. 
It is frequently of the slightest possible nature. If he were a party, then his admissions 
should be competent as to the whole case as to the votes of others, the conduct of the 
election officers, etc.; which, it is well settled, they are not. [2) Another reason given 
is that the inquiry is of a public nature, and that it should not be limited to the technical 
rules of evidence established for private causes. This is doubtless true. It is an inquiry 
of a public nature, and an inquiry of the highest interest and consequence. Some rules 
of evi:lence applicable to such an inquiry must be established; it is nowhere, so far as we 

• 
know, claimed that in any othEr particular the ordinary rules of evidence should be relaxC'l 

given); 1804, Weyruouth Case. 2 Peckw. Committee declaring that in courts or law they 
195,227 (similar declarations, held admissible); had found. on inquiry, "the practice not uni-
1833, Southampton Case, Cockb. & R. 100. form "); 1869, Windsor Case, 1 O'M. & H. 
114; Per. &: Kn. 213, 222 (declarations as to 1. 5 (voter's declaration of corruption. admis
illegal voting, admiBBible if made before the si:Ae on the iB8ue of striking out his vote); 
striking of the ba\1ot); 1837, Nowlan's Case. King's Lynn Case. 1 O'M. & H. 206, 208 
Falcon. &: Fitzh. 70, 72 (declarations as to (same; but not admissible to prove bribery 
prcperty-disqualificatiOlis, admitted; the against candidate). 
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in the determination of election cases. • • . [3J The practice of a..dmitting this kind of 
evidence originated in England. So far as it has been adopted in this country, it has 
been without much discussion of the reasons on whil!h it was founded. In England, 81 

has been said, the vote was 'viva voce'; the fact that the party voted, and for whom, 
was susceptible of easy and indisputable proof by the tecurd. The privilege of voting 
for members of Parliament was a considerable dignity, "'njoyed by few. It commonly 
depended on the enjoyment of a freehold, the title to which did not as with us appear 
on public registries, bllt would be seriously endangered by admissions of the freeholder 
which dispar!1ged it. An admission by the voter of his own want of quaEfication was 
therefore ordinarily an admission against his right to a special and rare franchise and an 
admission which seriou~ly imperilled his tHle to his real estate; an admission so strongly 
against the of the party making it would seldom be made unless it were true. 
It furnishes no analogy for a people who regard voting, not as a privilege of a few, but as 
the right of all; where the vote, instead of being ''';V8 voce,' is studiously protected from 
publicity, and where such admissions, instead of having every probability in favor of 
their truth, may so easily be ma<:e the means of accomplishing great injustice and fraud n 
without fear either of detection or of punishment. [4J It may be said that the principle' 
of the secret ballot protects the voter from disclosing how he voted, and, in the absence 
of power to compel him to testify and furnish the best evidence, renders the resort to , 
other evidence necessary. The Committee are not prepared to admit that the policy i 
which shields the vote of the citizen from being made known without his consent is of i 

more importance than an inquiry into the purity and of the election itself. If it I 

is, it cannot protect the illegal voter from disclosing how he voted. If it is, it would be 
doubtful wh~tQer the same policy should not prevent the use of the machinery of the 
law toaisoover. and make public the fact, in whatever way it may be proved. It is thO! 
publicity of the vote, not theiiiferrogation"ofthe voter in regard to it, that the secret 
ballot is designed to prevent. There would to be no need to resort to hearsay 
evidence on this ground, unless the voter has first been called and, being interrogated, 
asserts his privilege and refuses to answer.! Even in that case a still more conclusive 
objection to hearsay testimony of this character is this: it b not at all likely to be either 
true or tnlstworthy .... (Hearsay evidence] is only admitted in cases where hearsay 
evidence is in the ordi:ta.1'y experience of mankind found to be generally correct, as . 
matters of and the like. But a man who is so anxious to conceal how he 
as to refuse .to it on oath, even when the diS('losure is demanded in the 
of public justice, and who is presumed to have voted fraudulently (for othernise, in 
cases, the inquiry is of no consequence), would be quite as likely to have made false state
ments on the subjed, if he had made any. To permit such statements to be received to 
overcome the judgment of the ek-ction officers, who admit the vote publicly in the face of 
a challenge and with the right to scrutinize the voter, would to be exceedingly dan
gerous. • • • [But, on account of the precedents and of the preparations of both parties 
in this case,J we have applied the English rule to the evidence, with the limitation (of 
the reasonableness of which it would seem there can be no question) that evidence of the 
hearsay declarations of the voter can only be acted upon when the fact that he voted has 
been shown by ev!&ence 'aliunde' and when the declarations have been clearly proved 
and are themselves clear and satisfactory." 

In the United States, the Courts have naturally been much influenced by 
the orthodox English practice. Yet the cogent reasoning of the Congressional 
Committee has in more recent rulings tended to prevail.s The law differs 

I For this privilege, see po.', § 2215. of vote, excluded); 1840,' New Jeraey Cue. 
I U. S. Con(]TCJJI: 1836. Newland II. Graham, 1 Bartl. Cong. L. C. 19, 24 (declarations as 

1 Bartl. Congo EI. C. 5, 6 (declarations of tenor to the fact of voting, excluded); 1858, VaIlan-
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in the ditierent States; in a few Courts the rule has been left unclear in 
successive precedents. 

§ 1713. Voter's DeclaratioDII as to Tenor of Vote or Intent of Worda. 
(1) Under the modern system of balloting, the ballot contains nothing to 
identify the ballot with a particular voter. Where a voter is found to have 
been disqualified, and it is desired to reject his vote, the question therefore 
arises whether his extrajudicial assertions as to the tenor of his ballot may 
be received. 

Here the same considerations apply, though more forcibly. The voter's 
statements cannot be considered as the admis.'5!ons of a party-opponent, 
because it does not yet appear how he has voted, and therefore it cannot be 
said that he is opposed in interest to the party who wishes the vote to be 

digham fl. Campbell, 1 BMtl. Congo EI. C. 223, decIMations oC a voter subsequent to the 
230 (deciarations "touching their qualifications cleetion were incompetent" (1); but decla-
8Jld the candidates Cor whom they voted," ration.~ of a mental state, affecting his domi-
admitted, on thc theory that "cach voter eil, lU'C admissible; see post, § 1727): 1898 
ehallengcd is a party to the procceding"); Eggers II. Fox, 177 III. 185, 52 N. E. 269 
1872, CeS:lua fl. Meycrs, Smith Dig. Congr. EI. (declaration that he had voted twice, admitted 
c. 60, 65 (quoted supra): Alabama: 1901, the declarant refusing to tcstifyon the stand}; 
Black II. Pate, 130 AlII. 514, 30 So. 434 {deelara- Kansas: 1872, Gilleland fl. Schuyler, 9 Kan. 
tions as to qualifications, made after the 569, 582 (declarations as to illegal multiple 
election, held inadmis~ihle); Arizol1a: 1899, voting, excluded); Kentucky: 1902, Edwards 
Providence G. M. Co. v. Burke, 6 Ariz. 323, 57 II. Logan, 114 Ky. 312, 70 S. W. 852, 75 S. W. 
Pac. 641 (decIMations ns to citizenship, by a 257 semble (v{)ter's declarations of tho tenor of 
voter not found, admitted); Arkansas: 188.'3, his vote, inadmissible}; Michigan: 1868, 
Patton v. Coates, 41 Ark. Ill, 130 (declarations People II. Cicott, 16 Mich. 283, 296 {People 1>. 
as to voting twice, admitted, not to show the Pease, N. Y., disapproved, but on other 
vote void, but II.S conduct exhibiting a con- grounds}; New ltfexico: 1892, Berry fl. Hull, 
spiracy); 1891, Rucks II. Re!lfrow, 54 Ark. 6 N. M. 643, 30 Pac. 936 (declarations showing 
409, 411, 16 S. W. 6 (declarations "showing disqualifications received, after evidence of the 
their want of qualifications to vote," illad- fnct and tenor of vote; Illinois rule supposed 
missible); Calilomia: 1866, Norwood v. to be followed); New York: 1863, People fl. 

Kenfield, 30 Cal. 393, 398 (left undecided); Pease, 27 N. Y. 45, 59, per Davies, J. {for 
1898, Smith fl. Thomas, 121 Cal. 533, 54 Pac. rejecting illegal votes, "the declarations of the 
71 (decIMations II.S to tenor of vote, illad- person casting the vote have been admitted 
missible, except to impeach by self-contradic- alld received as evidence of his qualification 
tion): 1898, Laucr II. Estes, 120 Cal. 652, 53 or want of qualification"; see this case in other 
Pac. 262 (declaration as to tenor of vote, aspects, ante, § 581, post, § 2214); North Ca.rl>-
inadmissible} ; Colorado: 1883, People fl. lina: 1890, Boyer 11. Tengue, 106 N. C. 623, 11 
Commis.~ollers, 7 Colo. 190, 2 Pac. 912 (dec- S. E. 665 ("the declarations of a voter as to 
larations as to qualifications, inadmiS!!ible); his qualifications generally, if made at the time 
1896, Sharp 11. McIntire, 23 Colo. 99, 46 Pac. of voting, are competent as a part of the 'res 
115 (declarations ut time of voting, as to gestae'''); North Dakota: 1900, Kadlec fl. 

domicil, admitted): IUi1!Ois: 1875, Beards- Pavik, 9 N. D. 278, 83 N. W. 5 (declarations of 
town v. Virginia, 76 Ill. 34, 45 (" considering disqualification; not decided); Wisconsin: 
the voter as Ii party, then it consists with legal 1868, State 1>. Olin, 23 Wis. 309, 319 (voters' 
principle to receive in evidence his declarations declarRtions as to alienage, admitted; "the 
against himself"; but here, the ballots being reason is" that BUch a person "is always 
1000t and the tenor of the votes not appearing considered as a party when the result of the 
othcrwise, the declaration~ were rejected election is in controversy "); 1868, State 1>. 
because it could not be known whether they Hilmantel, 23 Wis. 422, 426 (preceding case 
were against interest); 1876, Beardstown fl. approved); 1900, .State fl. Conness, 106 Wi:;. 
Virginia, 81 1\1. 541, 549 ("We will not commit 425, 82 N. W. 288 (declaratioDS)as to qualifi-
olUseIves to any absolute rule of admission or cations and tenor of vote; not admitted 011 
rejection," but most of the declarations were the facts, because the offer was not definite 
rejeeted on the facts); 1888, Kreitz 11. Behrens- enough}; 1905, State it. Rosenthal, 123 Wi&. 
meyer, 125 III. 141, 196, 17 N. E. 232 ("In 442, 102 N. W. 49 (State c. Olin, IUp'G. 
BeArdstown fl. Virginia, we .•• held that the followed). 
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discarded. Furthermore, an exception to the Hearsay rule would be highly 
impolitic, because this would virtually license a corrupt voter to vote for the 
contesting candidate and yet by his declarations to furnish evidence for 
striking out a vote for the successful candidate. These reasons have been 
sufficiently e.'Cpounded in the Congressional report above quoted (ante, 
§ '''''2' .L' ~ ). 

(2) Whether the voter may on the stand testify to the tenor of hUt ballot is 
an entirely different question; for the Hearsay rule is then satisfied. In the 
first place, there is a clear privilege (subject to certain limitations) not to 
testify against his will; but this privilege does not apply to unqualified per
sons (post, § 2215); so that such testilJlony would still be compellable in 
the class of cases here in question. But, in the ne.'Ct place, a few judges have 
been inclined to make this something more than a privilege, and to erect it 
into an absolute prohibition, whether the voter wishes or not to testify. In 
this view, the policy of this prohibition would equally exclude extrajudicial 
voluntary statements; this aspect of the subject is elsewhere treated (post, 
§ 2215). 

(3) Whether the voter may on the stand testify to his intent or meaning in 
the words or initials on the ballot is still a different question. (a) In the first 
place, the parol-evidence rule may be thought to forbid the use of the voter's 
private intent for the purpose of qualifying or interpreting the terms of 
the ballot; this question is elsewhere dealt with (post, § 2452). (b) In the 
next place, supposing the parol-evidence rule not to stand in the way, the 
notion that a person is not competent to testify to hU! own intent may be 
invoked to prohibit such testimony. No s:'lCh rule of prohibition exists 
(except in Alabama); but there have nevertheless been many efforts to 
establish it; the rulings have been already examined (ante, § 581) . 

• 
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SUB-TITLE II (continued): EXCEPTIONS TO THE HEARSAY RULE 

TOPIC XIII: DECLARATIONS OF A MENTAL OR PHYSICAL CONDITION 

CHAPTER LVI. 

1714. General Principle. 
1715. Circumstantial Evidence dis

criminated. 
~ 1716. Order of Topies. 

A. STATEMEN'IS OF PAIN OR SUFFERING 

§ 1718. General Principle. 
§ 1719. Circumstances un<lcr which the 

Statement is made; Statemllut to a Phy
sician or Layman. 

§ 1720. Same: Other Principles affect
ing Btatements to a Physician, discrimi
na.ied. 

§ 1721. Statements 'Post Litem Motam.' 
§ 1722. Kind of Fact narrated; State

ments of Past Events and Conditions, 
Mode of Injury, and the like. 

§ 1723. Other Statements a.fTecting 
Health, discriminated. 

B. STATEMENTS OF DESIGN, IN1'ENT, Mo
TIVE, FEELING, E1'C., IN GENERAL 

§ 1725. Statements of Design or Plan. 
t 1726. Same: Contrary Rulings ex

plamed. 
§ 1727. Statements of Intent, in Domi

cil Cases. 

§ 1728. Statements of Intent, in Bank
ruptcy Cases. 

§ 1729. Statements of Moth'e, Reason, 
or Intent. 

~ 1 Statements of Emotion, BiM, 
Malice, AffectioIi, etc. ; Wife's or Husband's 
Declarations. 

§ 1731. Statements of Opinion or Belief. 

C. STATEMENTS BY AN ACCUSED 

§ 1732. Sundry Statements by an Ac
cused Person (Pu..1>ooe, Motive, Good-Will, 
Fear, before or during or after the Deed; 
Political Opinions). 

D. STATEidENTS BY A TEST.~'roR 

§ 1734. Different Classes discriminated. 
§ 1735. Ante-Testamentary Statements 

of Design, Plan, Intention. 
§ 1736. Post-Testamentary Statements 

as to Execution, Contents, or Revocation. 
§ 1737. Statements indicating Intent to 

Revoke. 
§ 1738. Statements as to Undue In

fluence or Fraud. 
§ 1739. Statements showing Intelligent 

Execution. 
S 1740. Statements as to Insanity. 

§ 1714. General Principle. In four of the preceding Exceptions (Topics 
VIII-XI), it was noticed that the Necessity principle, justifying them (ante, 
§ 1421), is regarded as satisfied by considerations somewhat different from 
those applied to the first six Exceptions (Topics I-VI). The necessity, in 
the first six, is found to lie in the -impossibility, by reason of death, insanity, 
absence, or the like, of producing the declarant on the stand as a witness; 
so that the only evidence obtainable from that person waR his hearsay state
ment. In tl!1e other four, the notion of inconvcnicme is substituted for that 
of impossibility; i. e. under all the circumstances, the inconvenience of 
obtaining the person's testimony on the stand is thought to create a suffi
cient necessity for resorting to his hearsay statements. 

In the pres~nt and the two ensuing Exceptions, this Necessity principle 
presents itself in still a third alld different form, viz. relative value of the 
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evidence. ; It rests on the consideration that, though the person's testimony 
on the stand may still be both actually and conveniently practicable, yet 
the probability of there receiving from him testimony which shall be in 
value equal or superior to certain hearsay statements is small; thus, while 
there is hardly a necessity in the strict sense, there is at least a desirability 
of resorting also to the hearsay statements. 

Applied specifically to the present Exception, the judicial doctrine has 
been that there is a fair necessity, for lack of other better evidence, for re
sortin,g to a person's own contemporary statements of his mental or physical 
condition. It is indeed possible to obtain by circumstantial evidence (chiefly 
of conduct) some knowledge of a human being's internal state of pain, emo
tion, motive, design, and the like; but in directness, amount, and value, this 
source of evidence must usually be decidedly inferior to the person's own 
contemporarJ-' assertions of those conditions. It might be argued, however, 
that the person's own statements on the stand would amply satisfy the need 
for his testimonial evidence .. The answer is that statements of this sort on I 
the stand, where there is ample opportunity for deliberate misrepresentation 
and small means for checking it by other evidence or testing it by cross
examination, are comparatively inferior to s~atements made at times when 
no inducement to mi~n~presentation existed and the probability of trust
worthiness was greaterJ 

For the use of such statements, then, made out of court and under certain 
circumstantial guarantees of trustworthiness, there is a fair necessity, in 
the sense that there is no other equally satisfa(!tor~' source of evidence either 
from the same person or elsewhere. ;..It follows that the death, insanity, or 
n.on-TMidence QLthe declarant is not a condition precedent; and this has not 
been questioned.\ 

Such has b~enthe general attitude of the Courts in sanctioning the use of 
this class of statements. They recognize the bearing both of a Necessity 
principle (ante, § 1421) and of a Circumstantial Guarantee of Trustworthiness 
(ante, § 1422). The two, however, are seldom distinctly separated in judicial 
utterances, and sometimes one, sometimes the other, receives the sole em
phasis. These two broad aspects of the principle, as applicable to mental 
conditions in general, did not receive judicial formulation until the middle 
of the 1800s. Up to that time there was merely an indefinite doctrine, 
not distinguishing clearly between this and the Exception for Spontaneous 
Declarations (post, § 1745), and resting chiefly on an opinion of Lord 
Ellen.borough's: 

1805, Avesan v. Kinnaird, 6 East 195; evidence was offered of declarations on a sick. 
bed by the plaintiff's wife that she was not well on the prcdous Tuesday, when she went 
to be insurl!d. ELLENBOROUGII, L. C. J.: "A witness has been received to relate that 
which has always been received from patients to ell.-plain, her own account of the cause 
of her being in bOO at an unseasonable hour with the appearance of being ill. . . . What 
were the complaints, what the symptoms, what the conduct of the parties themselves at 
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the time, are always received in evidence upon such inquiries, and must be resorted to 
from the very nature of theLthing .... The declaration was upon the subject of her own 
health at the time, which is a fact or which her own declaration is evidence; and that 
too made unawares before she could contrive any answer for her own advantage and that 
of her husband, and therefore falling within the principle of the case in Skinner which I 
have alluded to." 1 

From this precedent and opinion was developed during the 1800s a broad 
doctrine admitting contemporary declarations of a mental or emotional 
condition in general. The judicial reasoning is illustrated in the following 
passages: 

1876, MELLISH, L. J., in Sugden V. St. Leonarda, L. R. 1 P. D. 154: "Wherever it is 
mater:al to prove the state of a person's mind, or what was passing in it, and what were 
his inbmtions, there you may prove what he said, because that is the only means hy 
which :'ou can find out what his intentions are." 

183), UPHAM, J., in Hadley V. Carter, 8 N. H. 42: "The evidence is admitted on the 
arising from experience, that when a man does an act his cotemporary decla

ration accords '\\ith his real intention, unless there be some reason for misrepresenting 
such intention." 

1850, PEARSON, J., in Bile., V. Holmes, 11 Ired. 20: "[It is] almost the only kind of 
evidence by which the condition of body or mind can be ascertained." 

1859, REDFIELD, C. J .. in State V. Howard, 32 Vt. 380, 404: "The present state of health 
or feeling is always allowed to be proved in this way, since it is the only mode in which 
it can be shown." 

1869, SWAYNE, J., in Insurance CO. V. Mosley, 8 Wall. 397: "Wherever the bodily or 
mental feelings of an individual are material to be proved. the usual expressions of such 
feelings are original and competent evidence. These e~:pressions are the natural reflexes 
of what it might be impossible to show by other testimony .••• As independent explan
atory or corroborative evidence, it is often indispensable to the due administration of 
justice. • • • Such evidence must not be extended beyond the necessity upon which the 
rule is founded. It must relate to the present, not to the past. Anything in the nature 
of narration must be excluded." 

1875, BENNETl', J., in Sanders v. Reister, 1 Dak. 173: "I incline to the opinion that 
all that the Courts can mean by the use of the phrase under consideration ['from the 
necessity of the case'] is that necessity growing out of the inherent difficulties connected 
with an inquiry into, and the very nature of the proof required to show, the mental and 
physical condition of an individual. From the nature of the case, that condition can only 
be known as it finds its expression in external symptoms and in the common complaints 
of pain and distress which are the natural concomitants~of illness and physical injury." 

1890, HOL.\lES, J., in Elmer V. Fessenden, 151 Mass. 359, 24 N. E. 208: "Such declara
tions, made with no apparent motive for misstatement, may be better evidence of the 
maker's state of mind at the time than the subsequent testimony of the same persons." 

1892, GRAT, J., in J/I/tual Life Ins. CO. V. IIillTTWn, 145 U. S. 285, 12 Sup. 909: "A 
man's state of mind or feeling can only be manifested to others by countenance, attitude, 
or gesture, or by sounds or words, spoken or written." 

1892, FIELD, C. J., in Commonwealth V. Trefethen, 157 Mass. 185,31 N. E. 961: "The 
fundamental proposition is that an intention in the mind of a person can only be shown 
by some external manifestation, which must be some look or appearance of the face or 

§ 171f. 1 This was Thompson II. Trevanion. dation of the Exception for Spontaneous 
quoted pod, § 1747, which became the fOlln- Declarations. 
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body, or some act or speech; and that proof of either or all of these for the purpose of 
showing the state of mind or intention of the person is proof of a fact from which the state 
of mind or intention may be inferred." 2 

§ 1715. Circnmstantial Evidence and Rea Gestm Rule, distinguished. (1) 
The condition of a person's mind may be indicated by his conduct or by his 
a-Y-Yerti0n3. The former evidence is of an indirect or circumstantial nature, 
and the various uses of it have already been considered (ante, §§ 225-406). 
The latter evidence is of a direct or testimonial nature; the Hearsay rule 
therefore ap~lies to it (ante, § 1361), and some Exception to the Hearsay rule 
must therefore be invoked in order to admit it. That the Hearsay rule does 
not apply to conduct used evidentially is elsewhere noted (post, § 1788), in 
discussing the applicability of the Hearsay rule in general; but, since the 
distinction between conduct and assertions is for the present Exception of 
particular importance, it may be here also briefly examined. The practical 
result of the difference, of course, is that, so far as the evidence is in truth V·· 
conduct and not assertions, the present Exception need not be invoked to 
admit it. Between conduct in general and plain assertions it is easy to 
distinguish; but articulate or verbal utterances are often employed, like 
wordless conduct, as indicating circumstantially a condition of mind; and 
utterances so used must be distinguished from utterances used purely testi
monially, i. e. as a direct assertion of the state of mind. A reference to the 
general distinction between circumstantial and testimonial evidence (ante, 
§ 25, post, § 1768) will serve to make this clear; but its application to the 
present Exception may now be more particularly noted. 

The statement "I met your friend J. S. this morning" i3 in one aspect 
testimonial, i. e. as evidence that the fact asserted is true, namely, the meet
ing with J. S. But in another aspect it is merely circumstantial, i. e. as in
dicating that the speaker is acquainted with the features of J. S. and is aware 
of J. S.'s friendship. Again, an anonymous picture exhibited is charged as 
a libel on Doe; the remarks of spectators, that" Doe ought to bring an action 
against the painter Roe," are admissible circumstantially as revealing that 
the picture was believed by them to represent Doe; 1 though as assertions of 
what Doe ought to do or of what Roe had done, the remarks would be inadmis-J 
sible as hearsay. Again, suppose that on a trial for murder of a woman by 
a seducer the defence of suicide is set up, and the woman's knowledge of her 
pregnancy, as creating in her mind a motive for suicide, became material; 
then the fact "that she had said that she was pregnant would be some evi
dence that she knew it," though' not that she was pregnant.2 Or, in an 

• 

2 For the reasons of the rule as shown in 
decisions on statements other than those of 
physical suffering, see also: Wright II. Tatham. 
5 Cl. & F. 683; Gilchrist II. Bale. 8 Watts Pa. 
356; Jacobs II. Whitcomb, 10 Cush. Mass. 257; 
Day II. Stickney, 14 Ali. Mass. 258; Hunter II. 
State, 40 N. J. L. 5; Lake Shore R. Co. v. 

Herrick, 49 Oh. 25, 29 N. E. 1052; Viles v. 
Waltham, 157 Mass. 542, 32 N. E. 901. 

§ 1715. 1 1810, Du Bost II. Beresford, 2 
Camp. 511. 

: 1892, Field, C. J., in Com. II. Trefethen, 
157 Mass. 188, 31 N. E. 961. . 
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action on an insurance policy, the insured's knowledge of the existence of a 
disease being material on the issue of false representations, his statements 
that he had the disease would indicate circumstantially that he was aware of 
it, though they might not be admissible as assertions of the fact.3 

All such indirect uses of verbal utterances must be distinguished from 
direct assertions of the state of mind (" I know that I am ill," "I did not 
intend to injure Doe"), to which alone the Hearsay rule applies, and for 
which alone it is necessary to invoke the present Exception.4 

In the same way, verbal utterances may indirectly evidence other kinds of 
mental condition, without being employed assertively. For example, the 
state of mind of a testatrix' relatives, whether affectionate or hateful, being in 
issue, the utterance of her sister about the testatrix, "She is too ugly to die 
yet," indicates indirectly her condition of feeling, and is of course not used 
as testimonial evidence of the fact asserted (post, § 1 i38) ; the cases dealing 
with a testator's statements (post, § 1734) illustrate this plentifully; and it 
is the commonest evidence of the bias of a witness (ante, § 950). So, too, 
insanity is indirectly evidenced by assertions (for example, "I am the Emperor 
of America") which are not offered in any way for their assertive or testi
monial value (ante, § 228). In the following sections, then, it is to be under
stood that there is no need of resorting to the present Exception to secure 
the admission of verbal utterances as circumstantial evidence of a mental 
condition, but only so far as the utterances directly assert the existence of 
the condition and are offered as direct testimonial evidence of the fact 
asserted. 

(2) The' res gestre' phrase, it will be noticed, is frequently invoked as the 
source and test of admissibility for declarations of a mental condition. It is 
true that at certain points the Verbal Act doctrine and the present Exception 
coincide practically and sen'e equally to admit certain sorts of statements; 
but they are nevertheless wholly distinct in their nature and in their right to 
exist. The fact, for example, of a prior accident in 3. highway may be ad
missible both to indicate the dangerous nature of the place and to indicate 
probable notice to the municipal officers (ante, §§ 2i2, 458); nevertheless 
the principles about showing notice admit other kinds of evidence and the 
principles about showing dangerous qualities admit other kinds of evidence; 
they merely happen to coincide at one point. So also the doctrine of verbal 
acts admits declarations on any subject that help to characterize the act, and 
not merely declarations of intent (post, § 1772); while declarations of a . 
mental condition form an Exception to the Hearsay rule and cover broadly 
all kinds of mental conditions, not merely intent. These doctrines' merely \ 

I 1875, Swift t). Ins. Co., 63 N. Y. 187, ante, 
§ 266. 

t 1882, Bowen, L. J., in Edington t). Fitz
maurice, L. R. 29 Ch. D. 459: "The state of 
a man's mind is as much a fact as the state 
of his digestion" ; 1901, Baldwin, J., in Vivian's 

Appeal. 74 Conn. 257. 261, 50 Atl. 797: co A 
feeling is a fact; and an ultimate fact. If 
one suys that he loves another, he expresses 
a sentiment existing at the time when he 
speaks." 
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happen to coincide at one point. Keither is hampered nor helped by the 
limitations or the liberality of the other; each has an independent ex
istence. Many Courts are inclined to treat the Hearsay Exception as 
though it were limited by the rule about Verbal Acts; but the passages 
quoted in the preceding section show this to be unnecessary and improper. 
It is too much to hope to see this tendency disappear; it is enough to call 
attention to its impropriety, and to warn against its consequences. 

§ 1716. Order of Topics. The present Exception has been broadly Eormu
lated in only comparatively recent times. It has thus come to embrace a 

• 

number of sub-varieties of hearsay statements, each involving a special form 
of mental condition. Moreover, the considerations affecting admissibility 
may be different Eor these different subjects of the statements, and for each 
class certain peculiar discriminations from other principle" of Evidence must 
be observed. It is therefore necessary to treat separately the classes oE state
ments thus separated in precedent and in judicial treatment. 

The grouping must be somewhat arbitrary, but the most practicable 
to be the following: 

A. Statements of Pain or Suffering. 
B. Statements of Design, Intent, Motive, Feeling, etc., in Genel'al. 
C. Statements by an Accused. 
D. Statements by a Testator. 
No doubt the generic phrase "mental or physical condition" is not cor

rectly descriptive of all of these. Nevertheless, it sufficiently indicates the 
general nature of the class oE Eacts stated, and for want of a better phrase 
must be retained. 

A. STATEMEIIlTS OF PAIN OR SUFFERING 

§ 1718. General PrinCiple. It is for statements oE physical pain or suffer
ing that the exception has been longest recognized, 1 and the principle most 
fully and clearly out.2 The general principle is illustrated in the 
following passages: 

1845, SHEPLEY, J., in Kennard v. Burton, 25 Me. 46: "If other persons could 
not be permitted to testify to them [complaints of suffering] when the person injured 
might be a witness, there might often be a defect of proof. The person injured 

§ 1'118. I 1678, Earl of Pembroke's Trial, 
6 How. St. Tr. 1309, 1325, 132':', 1331, 1336 
(murder; deceased person's complaints of 
pain and the cause of the wound, made to 
bystanders and to a doctor, received; Coun
sel: "There are little circmnstances which are 
always allowed for evidence in such 
-where men receive any wounds, to 
them questioll8, while they are ill, about it, 
who hurt them"); 1754, Canning's Trial, 
19 How. St. Tr. 478 and • passim' ; 1805, 
Ave80n II. Kinnaird, 6 East 195, quoted ante, 
§ 1714. 

• 

I The following cAlles merely illustrate the 
ordinnry application of the rule: 1851, Row
land 11. Walker, 18 Ala. 751; 1789, Goodwin v. 
Harrison, 1 Root Conn. 80 (action on the case 
for giving" n dose in some toddy"; plsintiff's 
.. complaints" the next morning "and what 
ahe said about it," admitted "as being an 
exception from the general rule, founded upon 
the neceB!lity of the case "); 1868. Gray II. 

McLaughlin, 26 la. 279 ; 1895, State II. 

Hutchison, 95 la. 566, 64 N. W. 610; 1881, 
Hatch II. Fuller, 131 Mass. 574; 1873, John
son v. McKee, 27 Mich. 471 i 1886, Mayo t'. 
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t!light be unable to recollect or state them by reason of the agitation and suffering 
occasioned by it." . 

1851, BIGEWW, .t, in Bacon v. Charlton, 7 Cush. 586: "Where the bodily or mental 
feelings of a party are to be proved, the usual and natural expressions of such feelings, 
made at the tim"" are considered competent and original evidence in his favor. And the 
rule is founded upon the consideration that such are the natural and necessary 
language of emotion, of the e.xistence of which, from the very nature of t:le case, there 
can be no other evidence. . .. Such evidence, however, is not to be extended beyond the 
necessity on which the rule is founded. Anything in the nature of narration or statement 
is to be carefully excluded, and the testimony is to be confined strictly to such complaints, 
exclamations, and expressions as usually and naturally accompany and furnish evidence of 
a present existing pain or malady." , 

1854, DENIO, J., in Caldwell v. Murphy, 11 N. Y. 419: "It is one of the natural con
comitants of illness and of physical injuries for the sick or injured person to complain of 
pain and distress. • • • I think such evidence is admissible from the necessity of the case." 

1857, RICE, C. J., in Phillips v. Kelly, 29 Ala. 628: "In cases where the existence of 
pain in any particular part of the body is in its very nature incapable of proof except by 
the declarations of the sufferer, his declarations of its existence must, from necessity, be 
admitted as evidence of its existence, if its existence at the time such declarations were 
made be a material question ..•. The law is not so inconsistent with itself and \\ith 
reason as to declare that a plaintiff may prove a thing and at the same time also to de
clare that the only proof of which the thiIlg is in its nature capable shl>I1 not be heard or 
considered." 

1858, REDFIELD, C. J., in Stale v. Davidson, 30 Vt. 383: "The declarations of the party 
are received to show the extent of latent injuries upon the person, upon the general 
ground that such injuries are incapable of being shown in any other mode except by such 
declarations as to their effect." 

I8i8, CAllPBELL, J., in Grand Rapids & I. R. Co. v.lIuntley, 38 Mich. 543: "[Declara
tions of present suffering] arc admit1;ed from necessity .... It would be impossible in 
most cases to know of the existence or extent or character of pain without them. . . • 
The unstudied expressions of daily life, or the statements on which a medical adviser is 
expected to act, which if feigned he should have skill enough to subject to some test of 
truth, stand on a footing which removes them in general from suspicion." 

• 
§ 1719. Circumstances under whic1., the Statement is ; Statements 

to a PhyBician or Layman. The general requirement (as the preceding quo
tations indicate) is merely that the statements shall be the spontaneous and 
natural expressions of the pain or suffering. This principle has in some 
cases been applied with extreme liberality.1 The main difficulty here has 

Wright, 63 Micb. 32, 40, 29 N. W. 832 (state
ments of present pain, admitted, but not that a 
bandage .. was too tight," this being opinion 
from a non-cxpert; the latter part is unsound) ; 
1862, Perkins 11. R. Co., 44 N. H. 225; 186iJ, 
Taylor 11. R. Co., 48 N. H. 309; 1879, Plum
mer 21. Ossipee, 59 N. H. 56; 184S. Raulhac 
11. White, 9 Ired. N. Car. 65; IS50, Biles 11. 

Holmes, 11 Ired. 21; 1890, Thomas 1>. Herrnll, 
IS Or. 549; 1903. GOM v. Southern R. Co., 
67 S. C. 347, 45 S. E. SIO; 1903, Shearer 1>. 

Buckley, 31 Wa~b. 370, 72 Pac. 76 (complaints 
as to "the nature and extent of bis injuries," 
arlmitted). 

Compare conduct as evidence of physical 
condition (ante, §§ 220, 223). 

§ 1'119. lISSa, Com. 1>. Fenno, 134 Mass. 
218 (exclamations on meeting a friend in the 
street, admitted). 

In a few rulings it seems to be required 
that the person be otherwise in an apparent 
condition 01 bodily ailment, of which his state
ments are the natural pl'Oduct: IS84, Penn. 
Mutual L. I. Co. 1>. Wiler, 100 Ind. 103 (" I 
haye the a.~thma," excluded, because not ac
companying an apparent diseased condition) ; 
IS90, McMurrin 1>. Rigby, 80 Ia. 325 (they 
must be "the natural result of suffering"). 
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arisen over the question whether the rule is to be restricted to accounts of 
symptoms given by a patient in consultation with a physician for the cure of \ 
the illness. The origin of this supposed limitation seems to have been the 
language of Chief Justice Bigelow, in a much-cited Massachusetts opinion 
having some difficulties of interpretation: 

1865, Barber v. Merriam, 11 All. 322: Declarations concerning the way in which an 
injury was done were admitted, because made to a physician and "for the pl,lrpose of 
receiving medical advice." BIGEWW, C. J.: "Its admissibility is an exception to the gen
eral rule of evidence, which has its origin in the necessity of the case. . . '. To the argu
ment against their competency founded on the danger of deception and fraud, the answer 
is that such representations are competent only when made to a person of science and 
medicai knowledge, who has the means and opportunity of observing and ascertaining 
whether the statements and declarations correspond v.ith the condition and appearance of 
the persons making them, and the present e"isting symptoms which the eye of experience 
and skill may discover. Nor is it to be forgotten that statements made to a physician for 
the purpose of medical ad"ice and treatmcnt are Jess open to suspicion than the ordinary 
declarationR of a party. They are made with a view to be acted on in a matter of gra\'c 
personal concernment, in relation to which the party has a strong and direct interest to 
adhere to the truth." 

Now this language, though it may possibly have been intended to apply gen
erally to all statements of pain, appears on a scrutiny of the opinion to have 
been applied by the judge in this case merely to statements of past" condi
tion and symptoms" of suffering (which, as will be seen, are not admitted 
except in Massachusetts and a few other States). Such has been the con
struction of the language in l\Iassachusetts; and a general limitation to phy
sicians is to-day not. recognized in that State, nor in most jurisdictions, as 
having anything to do with ordinary present-pain statements.2 • 

But in New York, and a few other jurisdictions following the New York 
rulings, the doctrine has been established (apparently by a misconstruction 
of the widely quoted language in Barber v. Merriam) that all pain-statements 
whatever are subject to the general limitation that they must hat'e been 
made to a physician during consultation; yet that inarticulate exclamations 
arp, admissible without this limitation. The passages e""pounding this 
peculiar doctrine are as follows: 

1871, ALLEN, J., in Reed v. R. Co., 45 N. Y. 578: "[Declarations as to pain, not m:l.de 
to a physician, are not admissible.] From the necessity of the case the statements of 
parties who could not be examined as in their own behalf as to bodily suffering 

: Although tlili! is 1!ndoubtedly so to-day saY. if made with a view to be acted on in a 
in Massachusetts (Roosa o. Loan Co.. post. matter oi grave personal concernment. in 
, 1722). yet there are there two rulings in relation to which the party has a strong and 
which the judge writing the opinion has care- direct interest to adhere to the truth"); 
Jessly borrowed the language of Barber o. auord. lremble: 1891. Fleming o. Springfield. 154 
Merriam. and limited the general rule. not Mass. 522. 28 N. E. 910. 
to statements to n physician. but to a similar The following ruling stands by itself: 
nnd narrow situation. This language cnnnot 1922. Estes 1.'. Bnbcock. Wash. ,205 Pac. 
he regnrded ns lnw even in Mnssachusetts: 12 (patient's statements to a physician. ex-
1880. Fny 1.'. Harlan. 128 Mass. 244 (Ames. J. : cluded: miBUnderstanding Barber D. Merriam. 
"They are not to be considered as mere hear- Mass.). 
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'0 0 0 have been received in evidence. 0 • 0 But by the amendment of the Code in 1869 
(§ 368) there is no longer a necessity • 0 0 and, the reason of the rule ceasing, the rule 
itself 0 • 0 should cease." 

1885, Per CURIAM, in Hagenlot:her v. R. Co., 99 id. 136, 1 N. E. 5.'36: "Screaming or 
some similar exclamation is the natural language of pain in all men, and in all animals 
as well. It usually and almost invariably accompanies intense pain ...• While the , 
necessity for the reception of such evidence is not so «reat since parties have been per
mitted to be \\;tnesses in their own behalf as it was before, yet the rule allowing such 
evidence has not been abrogated and it must still have operation .•• 0 [Otherwise a 
party] would be deprived of that corroboration of his evidence to which he is justly 
entitled." 3 

1887, PECKHA~I, J., in Roche v. n. Co., 105 N. Y. 294, 11 N. E. 630 (admitting evidence 
of screams, groans, and the like): "It was an involuntary and natural exhibition and 
proof of the existence of intense soreness of pain therefrom [when even a shcet touched 
the fMt]. True, it might be simulated, but this possibility is not strong enough to out
weigh the propriety of admitting such evidence as fair, natural, and original and corrobo
rative evidence of the plaintiff as to his then physical condition. Its weight and propriety 
are not therefore now sustained upon the old idea of the necessity of the case. 0 •• [But 
an assertion oj pain made, not to a physician, while walking along the street some time 
after the accident,] is evidence of a totally different nature, is easily stated, liable to gross 
exaggeration and of a most dangerous tendency, while the former necessity for its admis
sion has wholly ceased, [since the party himself may testify to the same effect, if living, 
and] • 0 0 if dead, the suffering ••• cannot be compensated for." 4 

Upon the results and reasoning of this New York doctrine the following 
comments may be made: (1) The limitation was never heard of until Barber 
v. Merriam, and even in that case the opinion almost certainly meant to 
enlarge and not to restrict the Exception. In particular, the limitation had 
in prior New York rulings never made an appearance.s (2) The view that, 
since legislation has permitted parties to testify, there is no longer a necessity 
for their hearsay statements, rests on a misunderstanding of the Necessity 
principle, which has here in view, as already noted (ante, § 1714), not the non
availability, by incompetency or decease, of the person himself, but the im
practicability of getting from him on the stand better evidence than his own 
spontaneous and contemporary expressions.6 Moreover, the orthodox Ex
ception availed to admit statements of third persons, not parties, wherever 
their pain or suffering was material; so that the Exception never rested on 
the common-law incompetency of parties. (3) To maintain, as in Roche VO 

R. Co., that even the party's decease does not admit the ordinary statements 
is singular; for (a) it is inconsistent with the supposed original reason for the 

a The opinion not noticing Reed v. R. Co. 
'Accord: 1891. Kennedy 1> •. R. Co •• 130 

N. Y. 656. 29 N. E. 141; 1892. Davidson 1>. 

Cornell. 132 N. Y. 237, 30 N. E. 573; 1892. 
Link 1>. Sheldon. 136 N. Y. 1. 9. 32 N. E. 696. 

, 1854. Caldwell 11. Murphy. 11 N. Y. 419; 
1863. Werely II. Persons. 28 N. Y. 345; 1865. 
Brown v. R. Co., 32 N. Y. 603; 1866. Matteson 
v. R. Co .• 35 N. Y. 491; 1869. Teachout II. 

People, 41 N. Y. 13. 

• 1888. Elliott. J .• !n Hancock Co. 1>. Leg
gett, 115 Ind. 547. 18 N. E. 53 (refusing to con
cede that the modem eligibility or parties 
llfrecUi the rule): .. Tile change in the rule 
docs not dissipate the reason, ror latent injuries 
ean only be fully known by declarations made 
at the time the injured person is suffering. 
But. however this may be •• 0 • [the Courts) 
have no right to abrogate it." 
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rule, namely, that the incompetency of the party created a necessity for these 
statements; and (b) the assumption which serves as its basis, namely, that 
no action survives for suffering followed by death, is not only for 
many jurisdictions, but ignores the existence of other kinds of claims for suf
fering for which an action may survive; moreover, it would equally exclude 
all testimony whatever as to suffering. (4) The distinction by which SClMms 
and other inarticulate exclamations are always admissible is utterly pedantic 
and impracticable.7 Moreover the preference for them as comparatively not 
liable to simulation is plainly fallacious; for a little reflection shows that; / 
if a person has determined to falsify, it is as natural and as feasible for' \/ 
him to lie with screams, groans, and cries, as with articulate assertions: 
~~in. • 

The truth seems to be that the New York limitation is inconsistent alike 
with precedent, with principle, with good sense, and with itself. Unfortu
nately, however, its place as a local anomaly has not always been perceived, 
and Courts in several other jurisdictions have accepted the physician
limitation of the modern New York cases as if they represented the orthodox 
rule.s In a few other jurisdictions the limitation has been expressly or 

7 1897, Canty. J., diss., in Williams v. R. tions and exclamations of a person's prcsent 
Co., 68 Minn. 55,70 N. W. 8(;0: "So imrr(Jw . pain.and suffering" are admissible; following 
and strict a nile is not practicable. The the Michigan and Wisconsin cascs) ; 
expression of suffering may be one-half groans Connecticut: 1868, Kelsey v. Ins. Co., 35 Conn. 
and exdamations and one-half words or 225, 236 (not clear); 1879, Wilson 1>. Granby, 
nine-tenths of the former and one-tenth of the 47 Conn. 76, semble (admissible only when 
latter. or rice rer8Ci.. How can the law say made to a physician); 1902, Martin ,,,. Sher-
how much of the utterance shnll consist of wood, 74 Conn. 475, 51 Atl. 526 (statements 
words, and how much of groans, sighs, and not to a physician must be "the natural and 
exclamations, or that it may not all consist of instinctive expressions of present suffering," to 
words? Again, how can the law say v.ith what he admissible) ; 
degree of anguish the words shall be uttered? Delaware: 1898, Wilkins ". Wilmington, 2 
One person complains cheerfully, and even Marv. 132, 42 At!. 418 (the plaintiff being 
laughs and jokes, when he is suffering intense alive and competent, his groans, etc., arc 
agony, while another complains most dolefully admissible, but not his assertions of injury) ; 
about the slightest affliction. For these Georgia: 1894, East Tennessee V. &·G. R. Co. 
reasons, I cannot agree with ~he majority or 1>. Smith, 94 Ga. 580, 20 S. E. 127 (undecided) ; 
with the New York cases, which attempt to 1895, Atlanta St. R. Co. '1>. Walker, 93 Ga. 
make a distinction between words describing 462, 21 S. E. 48 (New York rule accepted); 
present existing suffering and other exc\ama- 1896, Broyles 11. Prisock, 97 Ga. 643, 25 S. E. 
tions indicating such suffering." 389 (ordinary declarations of suffering, admis-

I In the following list arc included Courts sible only when made to a physician, except 
showing countenance at one time or another to "involuntary and natural exhibitions of pain," 
the New York rule; though in some of these e. g., as here, where the person's injured arm 
jurisdictions it docs not yo::t appear which rule was being examined and moved; following 
the Court has finally fixed upon: Roche ". R. Co., N. Y.); 1896, Savannah F. 

FedeTal: 1894, Union P. R. Co. ". Novak & W. R. Co.v. Wainwright. 99 Ga. 255, 25 S. E. 
15 U. S. App. 400, 414, 9 C. C. A. 629, 61 Fed. 622 (same; allowing testimony by a husband 
573 (declarations to a physician of present as to bruises and swellings visible): 
pains, ete., admissible; selilble, not if made IUirwis: 1896, Globe Accident Ins. Co. ". 
to others); Gerisch, 163 Ill. 625, 45 N. E. 563 (no different 
California: 1899, James' Estate, 124 Cal. 653, rule for statements to a physician); 1897, 
57 Pac. 579 (by a deceased pLysician, thl' West Chicago St. R. Co. ". Carr, 170 Ill. 478, 
intestate, that he then had Bright's disease, 48 N. E. 992 (1) declarations made to a physi-
dropsy, etc., excluded, apparently on this cian during treatment, or upon an examination 
ground); 1900, Grcen ". Par-iiic L. Co., 130 not 'pro lite' unless at the opponent's instance, 
Cal. 435, 62 Pac. 747 ("involuntary declalB- are receivable; (2) exclamation of pain imme-
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impliedly repudiated; in the remaining jurisdictions the orthodox rule, 
making no such limitation, would presumably 1- ~ perpetuated.9 

diately connected with the injury are rocciv- Minneaoi~: 1893, Brosch v. R. Co., 52 Minn. 
able; (3) • res gestIB' statements are receiv- 512, 513, 55 N. W. 57 (to a physician, admis-
able; the New York rule is in effect followed, sible);: >95, Firkins ". R. Co., 61 Minn. 31, 
and the scope of the orthodox rule is not 63 N. ". 173 (rejecting the answer to the 
understood; ,th'e rule is also obscurely stated; question" How badly are you hurt 1" and 
1897, West Chicago St. R. CO. II. Kenelly, 170 appro":~'ating to the prlllciple of Roche II. 

III. 508, 48 N. E. 996 (declarations made to R. Ct' ;'. Y.); 1897, Williams II. R. Co., 68 
other than a physician when under treatment, Minn. ,70 N. W. 560 (distinguishes "mere 
not receivable, unless part of the 'res ges!;." , descriptive statements of pain" and "span-
at the time of the injury; nothing said as to taneous m:l .. it"~tations of di:,tress"; the latter 
class (2) in the preceding opinion; in the pre- arc always adn,;.·.,I,le; the, former only when 
ceding case, the opinion says, of "a groan, a made to a medica. ~. tendant for the purpose 
sigh, a scream:' that "any competent witness of treatment and when he is c..Jlud upon to give 
• • • may certainly be all(lwed to testify to an expert opinion based in part upon them; 
them"; yet in the present case, testimony that the N. Y. cases arc cited, but "we find no case 
"she screamed with the ankle owfully" was which expressly and directly announces this 
held incompetent; these two opinions wero proposition"; Canty, J., diss.); 
wl'itten by different jUdges, bu t were filed on Soulh Dakota: 1905, Klingaman II. Fish & H. 
the aame day; they am a striking instance of Co., 19 S. D. 139, 102 N. W. 601 (here the 
that judicial carelessness 'Vhich tends to reduce Court, while adopting the inferior rule, inex-
the profession oC giving legal advice to the eusably cites the Massachusetts ClLlms as if they 
status oC a speculative occllpation); 1898, supported it) ; 
Springfield C. R. Co. II. Hocffuer, 175 III. 634, Wesl Viruinia: 1920, Wilson II. Elkins, 86 W. 
51 N. E. 884 (the rule of the preceding two Va. 379, 103 S. E. U8 (personal injury; 
cases said to admit declarations oC pnin and "manifestations of pain. suffering, and lame-
suffering only when made at the time of the ness, in his conduct, not his declarations," 
injury as 'res gestal' or made to a physician admitted); 
during treatment); 1901, Cicero & P. S. R. lJ'i.sconsin: 1879, Quaife v. R. Co., 48 Wis. 524, 
Co. 11. Priest, l'iO Ill. 592, 60 N. E. 814 ("she 4 N. W. 668 (apparently making the physician-
groaned," admitted); 1901, Salem v. Webster, limitation); 1888, Bridge II. Oshkosh, 71 Wis. 
H'2111.'369, 61 N. E. 323 (plaintiff's statements 363, 367, 37 N. W. 409 ("either to his attcnd-
to a physician, "describing bis feelings," ad- ing physicians or to others." admissible); 1893, 
mitted); 1903, Lake St. EI. R. Co. v. Shaw, Hall II. Ace. Ass'n, 86 W:s. 518, 525, 57 N. W. 
203 Ill. 39, 67 N. E. 374 ("sho complained of 366 (that he was "Ceeling badly," said to a 
pain in her right hip," to a layman, excluded); layman, admitted); 1896, Keller 1:. Gilman, 93 
1904, Chicago City R. Co. II. BUl:dy. 210 III. Wis. 9, 66 N. W. 800 (" exclamations. c:tpres-
39, 71 N. E. 28 (Carr cru;c approved); 1909, sions, gestures, and complaints" oC pain to any-
Fubry II. Chicago City R. Co., 239 Ill. 548, 88 body, admissible; but "statements of physical 
N. E. 221 (a physician called to treat the condition or feelings" in answer to questions 
injury testified to the patient's subjective or narrative in nature, admissible only when 
lIymptoms among others; the opinion cites made to a physician); 1898, Curran v. Stange 
the Donworth and Greinke cases (post, § 1721, Co., 98 Wis. 598, 74 N. W. 377 (KeUer ,. 
n. 1) for the rule that "a physician who has Gilman approved); 1902, Bredlau~. York, 115 
not treated the injured person, but has made Wis. 554, 92 N. W. 261 ("expressions of pain," 
an examination to enable him k testify on a to a layman, admitted). 
trial as to his condition, must bllSb his opinion For an amusing parody in verse, ridiculing 
on objective and not subjective conditions," the two above lIIinois opinions dated on the 
but then proceeds to say that "the testimony same day, see the Chicago Law Journal for 
as to the pressure of her hands ••• was in- Jun. 10, 1898. 
competent;" such loose judicial opinions offer t Federal: 1893, Baltimore & O. R. Co. II. 

a premium to gamble on a decision); 1909, Rambo, 16 U. S. App. 277, 280, 8 C. C. A. 6, 
Schmidt II. Chicago City R. Co., 239 III. 494, 59 Fed. 75 (d~clarations of present pain ad-
88 N. E. 275 (physician's testimony to a con- missiblc, though not made to a physician): 
traction of the muscles which might have been 1894, Northern P. R. Co. II. Urlin, 158 U. S. 
voluntary but was not, admitted; also to a 273, 15 Sup. 840 (similar). Alabama: 1903, 
limp); 1910, Louth II. ChicagoM. T.Co., 244 Ill. Montgomery St. R. Co. II. 139 Ala. 
244.91 N. E. 341 (see citationpo8t, 11721, n. 1). 489, 37 So. 166 (complaints and crying, ad-
Kan8aa: 1908, Federal Betterment Co. ". mitted); 1905, Kansas City M. & B. R. Co. 
Rooves, 77 Kan. 111, 93 Pac. 627, lIemble; II. Butler, 143 Ala. 262, 38 So. 1024; 1905, 
Kentw:ky: 1905, Louisville & N. R.Co.lI. Smith, Kansas City M. & B. R. Co. II. Matthews, 142 
27 Ky. 257,84 S. W. 755; 1913, Louisville & Ala. 298, 39 So. 207; 1905, Birmingham R. L. 
N. R. Co. II. Sealf, 155 Ky. 273,159 S. W. 804; & P. Co. II. Rutledge, 142 Ala. 195, 39 So. 338; 

a, _ 
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§ 1720. : Other Prin~iplea affectiD&' Statements to a Physici&D dlI-
The language in Barber v. Merriam (ante, § 1719) has also 

introduced some confusion between the different evidential questions raised 
by statements to physicians. In the opinion in that case, the adhl!ssion of 
such statements was apparently justified in part on the ground that 'the rea
sons for the physician's opinion can always be shown. There are several 
aspects of such evidence: 

(1) A physician testifying as to a patient's health may be asked, like any 
other witness, for the reaS(ffl8 for his conclusions, either on direct examina
tion, to show his opinion well founded (ante, § 655), or on . tion, 
to show it ill founded (ante, §§ 992, 994); and incidentally the fact that it 
is in part or entirely founded on the statements of the patient or of others 
may thus be brought out. Here, of course, the patient's statement has no 
hearsay quality; without regard to its correctness or incorrectness, it enters 

India.na: 1888, 'Hancock Co. 11. Leggett, 115 
Ind. 547, 18 N. E. 53; 1892, Chicago St. L. & 
P. R. Co. 11. Spilker, 134 Ind. 380, 392, 33 N. E. 
280, 34 N. E. 218; 1893, Cleveland C. C. & St. 
L. R. Co. 11. Prewitt, 134 Ind. 557, 562, 33 N. E. 
367; 1895, I..ouisyille N. A. & C. R. Co. 11. 

Miller, 141 Ind. 533, 559, 37 N. E. 343; 1902, 
Indiana R. Co. v. Maurer, 160 Ind. 25, 66 N. E. 
156; Iowa: 1881, Ferguson 11. Davis Co., 57 
la. 601, 605, 10 N. W. 906 (hy a majority; 
cocplaints of suffering to a bystander, ex
cluded, Cor a reason not stated); 1887, Arm
strong 11. Ack!ey, 71 h. 76, 78, 32 N. W. 180 
(complaint to a physician admissihle); 1888, 
Winter 11. R. Co., 74 la. 448, 450, 38 N. W. 154 
(complaints of pain and inability to ?r'ork, 
excluded); 1890, Blair 11. Madison Co., 81 Ia. 
313, 316, 46 N. W. 1093 (complaint oC pain, 
admitted; preceding cases ignored); 1891, 
Stone 11. Moore, 83 la. 186, 189, 49 N. W. 76 
(" It is competent for a physician to state the 
complail'.t made by a patient &B part of the 
diagnosis of the case "); 1894. AryIDan v. 
Marshalltown, 90 la. 350, 51 N. W. 867, 8Cmble 
(must be to a physician); 1899, Keyes 11. 
Cedar Falls, 107 la. 509, 18 N. W. 227 (admis
sible" regai'dless of the person to whom made" ; 
repudiating Ferguson 11. Da\is, supra); 1899 
Crippen fl. Des Moines. In. ,78 N. W. 
688 (preceding case approved); 1901, Rupp 11. 
Howard, 114 Ia. 65, 86 N. W. 38 (sam('); 
1904, Buce fl. Eldon, 122 la. 92, 97 N. W. 989; 
1904, Battis 11. Chicago R. I. &; P. R. Co., 124 
Ia. 623, 100 N. W. 543 (like Keyes I). Cedar 
Falls, aupra); 1905, Fishburn fl. Burlington &; 
N. W. R. Co., 127 Ia. 483, 103 N. W. 481, 

(similar; out the point decided is left 
obecure); 1901, Patton fl. Sanborn, 133 la. 650. 
110 N. W. 1032; 1907, State fl. Blydenburg, 
135 Ia. 264, 112 N. W. 634 (npprO\ing Keyes 
I). Cedar Falls); 1914, Langdon fl. Ahrens, 
166 Ia. 636, 141 N. W. 940; Kanscu: 1887, 
Atchison, T. & S. F. R. Co. I). Johns, 36 Kan. 
769, 14 Pac. 231; 1908, St, Louis &; S. F .. R. 

VOL, UI. 44 689 

Co. v. Chancy, 77 Kan. 276, 94 Pac. 126 (there 
must be preliminary evidence to indicate that 
the statements were spontanrou9 and not 
manufactured; explaining A. T. & S. F. R. 
Co. v. Johns; ~no authority cited for this novel 
requirement); 1912, State v. Buck, 88 Kan. 
114. 127 Pac. 631 (murder by poip ming; 
deceased's statements thRt the doses burned 
her stomach, admitted); Michigan: 1915, 
Loose v. Deerfield Tp., 187 Mich. 206, 153 
N. W. 913; Missouri: 1905, McHugh II. St. 
Louis T. Co., 100 Mo. 85, 88 S. W. 853; 
Nebraska: 1893, Hewitt 11. Eisenbart, 36 Nebr. 
794, 55 N. W. 252; 1905, W('stom Travelers' 
Ace. Ass'n 11. Munson, 73 Nebr. 858, 103 N. W. 
688; 1907. ~ixon v. Omaha & C. B. St. R. Co .. 
79 Nebr. 550, 113 N. W. 117; 1916, Juckett I). 
Brennaman, 99 Nebr. 755, 157 N. W. 925 
(death of plaintiff's husband by sale of liquor; 
deceased's statements as to "his health and 
physical condition" admitted, but erroneously 
referred to as "spontaneous declarations"); 
New.da: 1910, Sherman 11. Southern Pacific 
Co., 33 Ne,'. 385, III Pac. 416; North Dakota: 
1905, Puis 11. Grand Lodge, 13 N. D. 559, 102 
N. W. 165; Oregon: 1909, Smith fl. Smith, 55 
Or. 128, 10,'; Pac. 706; South Carolina: 1902, 
Oliver I). R. Co., 65 S. C. 1,43 S. E. 307 (a1mis
sihle, though not made to a physician); 1922, 
State 11. Herring, S. C. ,110 S. E. 668 
(murder of alleged paramour of wife; the 
paramour's statement to an attendant physi
cian that he was impotent, admitted); Ver
mon/: 1!;96, Bagley v. Mason, 69 Vt. 175, 31 
Ati. 281 (admissible though not made to a 
physician); 1897, Brown fl. Mt. Holly, 69 
Vt. 364, 38 Atl. 69 (similar); 1902. Kidder",. 
Bacon, 74 Vt. 263, 52 Atl. 322 (statements of 
mental suffering, admitted; obseure on thia 
point); We8t Virginia: 1905, Stevens 11. 
Friedman, 58 W. Va. 78, 51 S. E. 132 (battery; 
complaints" exhibiting the natural symptoms 
and effects of the injury," admitted). 
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merely as an observed fact forming part of the physician's data. It is 
possible to bring it forward in a testimonial shape; nevertheless, it is also pos
sible, up to a certain point, to treat it merely as a fact affecting the weight 
of the physician's opinion. 

(2) It may be argued, further, when the physician's opinion appears to 
have been founded on such statements, not merely that the weight of his 
testimony is affected, but that it should be entirely excluded, as not founded 
on per8anal observation. This is done by many Courts, particularly where 
the opinion is founded entirely on the statements of attendants or even of 
the patient himself (ante, § 688). This, however, is purely a question of the 
testimonial qualifications of the physician; and the patient's statements may 
he inquired about to determine whether the physician's testimony should be 
received at aU; moreover, only the fact of the patient's statement, not the 
tenor of it, would need to be inqui.red about. 

(3) Finally, there is the genuine hearsay me of the patient's statements, 
involving the Hearsay exception now under consideration. This use is dis
tinct from the two preceding ones. But it brings up the question whether 
patients' statements, not admissible under the. present Hearsay exception, 
can be admitted, under the first head above, as showing the physician's 
reasons. Now so far as the statements, though not admissible under (3), have 
a legitimate place under (1), supra, it would seem that they should be re
ceived, on the general principle of Multiple Admissibility (ante, § 13), that 
evidence aeJr-lissible on any single ground must be received.1 No doubt 
the principle must not be wrested from its proper purpose. Where under the 
pretext of (1), supra, not merely the fact of a patient's statement, but the 
details of it, are so offered that its use for that purpose is a mere pretence, 
and its real Use and predominating effect would be that of hearsay testimony 
of the patient, then it should be excluded. 

§ 1721. Statements PO-It Litem If the analogies of other Excep-
tions (ante, § 1422) be followed, all statements made' post litem motam' are to 
he rejected as untrustworthy. But it is questionable whether an absolute 
exclusion based on this distinction is either just or necessary. After cor
poral injuries, the thought of making a claim for compensation and perhaps 
of bringing suit is apt (in these days) to oc-cur almost immediately to the 
injured person. A strict application of the' post litem' limitation would prac
tically exclude entirely this ciass of evidence in the majority of cases, and 
would thus exciude even the most unfeigned statements of pain because of a 
mere general possibility of falsification. On the other hand, the fictiiious and 
untrustworthy nature of a glMt deal of such evidence in personal-injury 
litigation is a matter of common knowledge, and some power to exclude it 
ought to exist. Its exclusion ought to depend on the circumstances of each 

IIftC.'. 1 In this view. the ruling in Hunt include the right to extract facts otherwise 
v. Boston. 152 Mass. 169. holding that the inadmissible. seems UnBOund. Compare Cro-
~jght to ask for re8l!Ons for an opinion not nin II. R. Co.. ~. , 1722 •. 
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Calle, and to be left to the trial Court's discretion. A flexible rule of this 
sort is indicated by some Courts: 

1867, LAWRENCE, J., in IUiMi8 C. R. Co. v. SuUon, 42 Ill. 440: "(The physician) may 
state what his patient said, in describing his bodily condition, if said under circumstancee 
which free it from all suspicion of being spoken with reference to future litigation, and 
give it the character of 'res gestre.''' 

1878, CAMPBELl" J., in GralUl Rapid., & I. It Co. v.Huntley, 38 Mich. 544: "We cannot 
think it safe to receive such statements, which are made for the very purpose of getting 
up testimony, and not under ordinary circumstances. The physicians here •.• were 
sent for merely to enable the plaintiff below to prove her case. . . . [The expressions) 
were therefore made under a strong temptation to feign suffering if dishonest, and a hardly 
Jess strong tendency if honest to imagine or exaggerate it. The purpose of the examination 
removed the ordinary safeguards which furnish the only reason for receiving declarations 
which bear in a party's own favor. . . • It is not necessary to consider whether there 
may not be properly received in some cases the natural and usual expressions of pain 
made under circumstances free from suspicion, even 'post litem motam.' The case must 
at least be a very plain one which will permit this." .,. 

By some Courts the circnmstance that the declarations were' post IittJm' is 
taken as not excluding them, but merely as affecting their weight. By still 
other Courts, representing the more common practice, the declarations are 
absolutely excluded if made to a physician at a consultation for the purpose 
of enabling him to testify to the injury, and otherwise may be admitted 
though made 'post litem.' In some jurisdictions it is difficult to say that 
anyone of these three forms has definitely been adopted. l 

§ 1721. 1 Add some or the cascll cited party made to a physician who has made an 
ante, § 1719, note 8: examination of such party with a view to 
Federal: 1892, Kansas C. F. s. &: M. R. Co. qualify himacIr to testify as a witness, only, 
.,. Stoner, 10 U. S. App. 209, 225, 2 C. C. A. are not admiSBible;" semble. movements con-· 
437,51 Fed. 649 (the mt're fact or' post litem trollable by volition are equally excluded); 
motam' is not decisive); 1895, Delaware L. &: 1908, Shaughne!!8Y \). Holt, 236 III. 485, 86 
W. R. Co. II. Roalerll, 16 C. C. A. 601, 70 N. E. 256 (patient'll expressed SCnAatiOD! and 
Fed. 22 (statements made at a consulta- answers made at an examination by physicians 
tion not with a view to medical aid, but to solely for the purpose of qualirying as wit-
qualify the pb~ ... Ician to testify, inadmissible) ; nellSCB, excluded); 1908, Casey 11. Chicago 
1916, Chicago !~ailways Co. v. Kramer, 7th City R. Co., 237 Ill. 140,86 N. E. 606 (similar) ; 
C. C. A., 234 Fed. 245 (the physician's testi- 1910, Louth 11. Chicage. M. T. Co., 244 III. 244, 
mony to complaints is admiSBible where the 91 N. E. 431 (personal injury; laymen who 
party went to him primarily for treatment, have observed the plaintiff in ordinary course 
though also for qualifying him to testify) ; of life may testify to his appearance and cx-
Connecticut: 1884, Darrigan 11. R. Co., 52 pre8!ions with reference to nervousness and 
Conn. 291, 309 (inadmissible; in this caee the like; Greinke o. R. Co. and 
the statements were made during a consulta- 11. Holt distinguished as applying only to 
tion intended not to sccure medical treatment physician! consulted to qualify them ror trial 
but to enable tha medical man to testify) ; testimony) ; 
IlliMia: 1867, D1inois C. R. Co. 11. Sutton, 42 Indiafl4: 1885, Cleveland C. C. &: I. R. Co. \). 
D1. 440 (quoted aupra); 1903, Chicago & E. I. Newell, 104 Ind. 271,3 N. E. 836 ('post litem' 
R. Co. 11. Donwortb, 203 III. 192, 67 N. E. 797 docs not exclude); 1894, Board 11. Nichola, 139 
(Iltatements made to qualify the physician and Ind. 611,38 N. E. 526 (statements up to time 
not ror treatment, excluded) i 1904, Chicago or action brought, admitted); 
City R. Co. \). Bundy, 210 III. 39, 71 N. E. 28 Iowa: 1909, JohMton 11. Cedar Rapids - &I 
(during treatment, but after action begun, M. C. R. Co., 141 Ia. 114, 119 N. W 286 
admitted) i 1908, Greinke II. R. Co., 234 Ill. (undecided); 
5M, 85 N. E. 327 ("declarations or the i'ljured MaTI/land: 1903, Sellman 11. Wheeler, 95 Md. 
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§ 1722 EXCEPTIONS TO THE HEARSAY RULE [CHAP. LVI 

§ 1722, Rind of Fact narrated j Statements of Past Events and ConditioDl 
6zcluded, It is obvious that both of the general principles involved that 
of Necessity and that of Circumstantial Guarantee of Trustworthiness
(ante, §§ 1718, 1421, 1422) require the exclusion of statement.s dealing with 
certain kinds of facts, 

(a) Statcments of thc extcr7wl circ1I71lstances cawing the injury, namely, the 
events leading up to it, thc immediate occasion of it (e. g, that thc person 
was knockcd down by a horsc), or the naturc of the :njury (e. g, that a leg 
was broken), do not satisfy the Necessity principle, because they do not 
relate to an internal state, and thus other evidence is presumably available; 
moreover they hayc not the usual Guarantec of TrustworthulcsS, because they 

751,54 Atl. 512 (statements of ~urrering made to 1888, Norris v. Haverhill, 65 N. H. 89, 18 At!. 
a physician thrL'C months lifter the injury, 85 (same); 
admitted); N CIV J trscy: 1!;!l7, Trtlction Co. v. Lambertson. 
Massachusetts: 1881, Hatch v. Fuller, lal 60 N. J. L. 452, a8 Atl. 683 (declarations to a 
Mass. 574 (' po~t. litem' docs not exclude); physician at lin ('xllmination 'pro lite,' inad-
1.lichigan: 1878, Grand }tapirl/! & J. H. Co. missible; cxc<'pt so far as" natural expressions 
v. Huntley, 38 Mich. 5·14 (CillO ted 8upra); of prescnt pain ") ; 
1890, Laughlin v. R. Co., 80 Mich. l&t, 44 New York: 1866, Matteson v. R. Co., 35 N. Y. 
N. W. 1049 (statl'ments aHer suit begun, and 4!l1 ('post litem' docs not exclude); 
four years after the accident, excluded); Ohio: 1902, Pcnnsylvania Co. v. Files, 65 Oh. 
1891, Jones v. Portland, 88 !'o1ich. 598, 600, St. 403, 62 N. E. 1047 (statements to a physi-
50 N. W. 731 (stat<lments made 'post litem,' cian r.alled in expressly to qualify as a witness, 
excludcd); 1895, Strudg()on v. Sand Beac'h, excluded} ; 
107 Mich. 496, 65 N. W. 616 (not inadmisRihle Oreoon: 1921, Yarbrough 'D. Carison, Or. 
solely becauso 'post litem motam'; hcro , 202 Pac. 739 (statements of pain, made to 
statemcnts made by :~ ehild in his own homo physician called for trcatment, admitted) ; 
and not while examined 'pro lite' were ad- Tf~CUl: 1!l01, !'ofissouri K. & T. R. Co. II. 

mitted}; 18!l6, McKormick v. West Bay City, Johnson, 95 Tex. 409, 67 S. W. 768 (declara-
110 Mich. 265, 68 N. W. 1ol8 (exclamations, tions of pain when under examination for tho 
and cven IIppearanccs of inability to walk, sole purpose of qualifying the physician to tee-
at aD examination made two nays before tho tify, said to be inadmissible hy authorities 
trial, excluded, the data at an examination "which seem to be better supported by 
"with referonce to tho trial of a pending case" reason"; but the question not here decided); 
being absolutcly excluded, unless clearly in- FeTlnollt: 1860, Kent v. Lincoln, 32 Vt. 591, 
voluntary); 1897, Heddle v. R. Co., 112 Mich. 5!l8 (statements made 'post litem' and in 
547,70 N. W. 1096 (inadmissible, if made to a order to qualify the testifying physician, 
physician called merely to cxamine for the admitted); 1896, Bagley v. Mason, 69 Vt. 175. 
purposes of the trial); 1898, BnUs v. Eaton 37 Atl. 28£ l' post litcm' does not exclude); 
Rapids, 116 Mich. 539, 74 N. W. 872 (McKor- Wisconsin: ,879, Quaife ll. R. Co., 48 Wis. 
mick and Strudgeon cases approved); 1899, 526,4 N. W. 658 (declaratiOIlll 'post litem' in 
Mott v. R. Co., 120 Mich. 127, 79 N. W. 3 the presence of physicians representing hoth 
(plaintiff sent for a lawyer and a physician the sides, admitterl); 1890. Stewart v. Everts, 
day after the injury; declarations on and 76 Wis. 35, 42, 44 N. W. 1092 (statements to 
after that day, excluded); 1904, Comstock v. a physician, after action commeniled, "for the 
Georgetown, 137 Mich. 541, 100 N. W. 788 sole purpose of calling such expert as a witness" 
(testimony as to an injured person's "flinch- to t.he nature ami calise of the injury, inadmis-
ing," etc., at the touch of a doctor called a sible); 1893, Abbot 'D. Heath. 84 Wis. 320, 
week before trial, and not for treatment, 54 N. W. 574 (statements 'prolite',excluded); 
excluded}; 1905, McCormick v. Detroit G. H. 1894, Stone v. R. Co., 88 Wis. 98, 105. 5!l 
& M. R. Co., 141 Mich. 17, 104 N. W. 390 N. W. 457 (admissible if not made after action 
(Strudgeon II. Sand Beach, BUPTIZl approved hrought, to qualify the physicia.n as a witness) ; 
and applied); 1905, O'Dea II. Michigan 18!l5, Rebo v. Augusta, 90 Wis. 408, 63 N. W. 
C. R. Co., 142 Mich. 265, 105 N. W. 746 1045 (following Stewart v. Everts); 1896. 
(statements to the defenda.nt's physician, Keller v. Gilman, 93 Wis. 9, 66 N. W. 800 
called iII expectation of his giving testimony, (following Stonc v. R. Co.); 1904, Kath v. 
excluded}; Wisconsin C. R. Co., 121 Wis. 503, 99 N. W. 
New HampBhire: 1868, Towle 11. Blake, 48 217 (not admissible when made to a physician 
N. H. 96 ('post litem' docs not exclude); "lifter action is brought or threatened"). 

692 



§§ 1714-1740) STATEMENTS OF PHYSICAL CONDITION § 1722 

are not naturally called forth by the present pain or suffering (though this 
latter reason is rarely noticed): 1 

§ 1722. I Sec also the quotations in § lilS, C. E. R. & T. & B. Co., 119 Ky. 592, 84 S. W. 
ante. This limitation is mentioned in almost 7:13 (that she had fallen on the icc on tho 
every case on the general subject; the follow- defendant's bridge, excluded) ; 
ing citations dcal with it directly: Maine: 11l21, Larrabec's Case, 120 Me. 242, 

ENOLAND: 1825, Gurdner Peerage Case, 113 Atl. 26B (injured employee; on comin" 
LeMarchant's Hep. 170, 174 (",oman's stute- from the engine-room, deceased said, "The 
ment, to a physidan attending for child-birth, gllS alrnost killed me"; excluded, as a "state-
of the date of conception, excluded); 18SS, rnent of the cause of the physical injury or 
It. v. Gloster, 16 Cox Cr. 471, 473 (" The state- condition ") ; 
ments must be confined to contemporaneou~ 111 ary/awl: Hl15, Commissioners I). Venables, 
symptoms, and nothing in the nuture of a 125 Md. 471, 9·1 Atl. ~9 (exclamation at the 
narrative is admissible as to who caused thelll time of un injury, "my thigh is broken all to 
or how they were caused "); 1912, Amys v. picc'cM," admitt{·d); 1916, Damm v. State, 
Barton, 1 K. n. 40 (injury to a workman in a 12S Md. 665, 97 Atl. 645 (Rhortion; patient's 
field; his statement that a wasp stung him, stlltcnwnt to physidan as to cause of the 
etc., held illl\dmissiblc). injury or the instrument used, inadmiusible); 

CANADA: 11l12, Youldell v. London G. & lIIassachusetts: 1851, aaeon v. Charlton, 7 
A. Co., Onto H. C. J., 4 D. L. R. 721 (by II ('uMh. 568; 1857, (;hapin V. Marlborough, 
workman injured, that "he thought he had 9 Gruy 244; 1868, Ashlllnd V. Marlborough, 
hurt himself," Ildmitted, to tlbow the internal 9!1 Mass. 48, semble; 1872, Morrissey' V. 
condition, but not itsclluse; English cases under InghRm, 111 Mass. 66; 18B2, HOOSR I). Loan 
the Workmen's Compensation Act, examined). (;0., 132 Mllss. 439; 1918, Keough v. Bos-

UNITED STATES: Arkamas: 1913, St. ton Elev. R. Co., 229 Mass. 275, 118 N. E. 
Louis I. M. & S. R. Co. v. \Villiams, 108 Ark. 524 ; 
3B7, 158 S. W. 494; Michi(Jan: 1914, Reck v. Whittlesberger, 
Connecticut: 1860, State v. Dart, 29 Conn. 181 Mich. 463,148 N. W. 247 (claim under the 
153, 155 (declaration by a deceased that she Industrial Accident act; the deceased em-
wus subject to fits and hud severul times fallen, ployee's stutement as to the case of his injury, 
excluded); 1893, Rowland V. R. Co., 63 viz.: by running Il nail into his hand, held 
Conn. 415, 418, 28 Atl. \02 (that his ribs had inadmissible); 1885, Merkle V. Bennington, 
been broken six months before and were 58 Mich. 156, 160, 24 N. W. 776; 1889, 
healed, excluded) ; Dundas v. Lunsing, 75 Mich. 499, 42 N. W. 
Florida: 1903, Weightnovcl I). State,46 FIR. 1011; 1898, People I). Fogl!>song. 116 Mich. 
1,35 So. 856 (abortion; deceased's statements 556,74 N. W. 730 (former vomiti[lg); 
about the defendant's treatment of her a week .Minne8ota: 18!)1, Johnson I). R. Co., 47 Minn. 
before, excluded); 430,50 N. W. 473 (not as to "past events or 
Illinois: 1867, Illinois C. R. Co. V. Sutton, fucts"); IB93, Cooper ". R. Co., 54 Minn. 
42 Ill. 438; 1897, West Chieugo St. R. Co. V. 379,383,56 N. W. 42 (preceding case approved.) 
Carr, 170 Ill. 478, 48 N. E. 992 ("not to the New Hampshire: 1919, Boulanger to. McQues-
past, nor to the manner and circumstances tin, 79 N. H. 175, 106 Atl. 492; 
of receiving the injury"); 1916, Chicago & New Jersey: 1921, State V. Gruich, 95 N. J. L. 
Alton R. CO. V. Industrilll Board, 274 Ill. 263, 114 Atl. 547 (abortion; the womao's 
336, 113 N. E. 629 (employee's statement us to statement to a physicillll that "she went 
cause of injury, hpre by handling the engine, to a woman," excluded; follo\\ing Roosa v. 
excluded); 1918, Peoria Cordage CO. II. Ind. Loan Co.); 
Board, 284 Ill. 90, 119 N. E. 996 (deceased's New l'ork: 1901, People V. Molineux, 168 
6tatements as to the cause of a finger-cut, N. Y. 264, 61 N. E. 286 (declarations to a 
made to a physician, held inadmissible) ; physician, that . the declarant had received 
Iruiiana: 1885, Carthage Turnpike CO. V. by mail a box of powders. had taken a dose, and 
Andrews, 102 Ind. 144, 1 N. E. 364; 1906, thought it the cause of his trouble, excluded; 
IndiunB U. T. Co. v. Jucobs, 167 Ind. 85, no uuthority cited) ; 
78 N. E. :325 ("She told me that she had an Pennsylronia: 1917, Eby v. Traveler's Ins. Co., 
injured limb," ndmitted); 1919, Abendroth 1'. 258 I'a. 525, 102 Atl. 209 (deceased's state-
Fidelity & D. Co., _. Ind. App. ", 124 N. E. menta to physician as to cause of an iI1ncss, 
714 ("I fell," "I hurt myself," said some excluded); 
hours after the event, exrluded) ; South Dakota: 1904, Fallon v. Rapid City, 
Iowa: 1868, Gray v. McLllUghlin, 26 Ia. 17 S. D. 570, 97 N. W. 1009 (that a sprain was 
279; 1899, Keist 1'. R. Co., 110 Ia. 32, 81 N. W. cllused by a defective sidewalk, excluded); 
181; 1901, Hall v. Cedar R. & M. C. R. Texa.s: 1867, Rogers I). Crain, 30 Tex. 2B4; 
Co., 115 la. 18, 87 N. W. 73!.l (statements as 1884, Newman I). Dodson, 61 Tex. 95: 
to "how she had been hurt," excluded); Vermont: 1873, Earl I). Tupper, 42 Vt. 284; 
KC71tuCk1l: 1905, Shade's Adm'r v. Covington IH82, Drew V. Sutton, 55 Vt. 586, 5B9; 1898, 
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§ 1722 EXCEPTIONi:i TO THE HEARSAY RULE [CHAP. LVI 

1885, MITCHELL, J., in Clereland C. C. &: 1. R. Co. v. Neteell, 104 Ind. 269, 3 N. E. 836: 
"Expressions of present existing pain and of its locality •.• are admitted upon the 
ground of necessity as being the only means of determining whether pain or suffering is 
endured by another. • • . The rule is not to be extended beyond the necessity upon which 
it is founded," and therefore not to past events or the circumstances of the injury. 

It is on this class of statements that attention has been focussed in de
manding a relaxation of strict rules before State industrial commissions 
(ante, § 4c). 

(b) Statements of past sufferings, pain, or symptoms are not excluded by 
the Necessity principle, for the necessity is equally the same for all internal 
conditions, whether past or present. They are, however, excluded by the 
principle of Guarantee of Trustworthiness (ante, § 1718), for they are not 
naturally caused by the existing pain or other symptoms, but, being deliberate 
accounts of past occurrences, are no better than statements of any other past 
events. They are, therefore, generally excluded: 2 

1852, RUFFIN, C. J., in Lush v. McDaniel, 13 Ired. 487: "The ground of receiving those 
declarations is that they are reasonable and natural e .... idence of the true situation and 

Hawks 11. Chester, 70 Vt. 271, 40 Atl. 721 101 Gu. 9, 29 S. E. 309; KansCl8: 1882, 
(" I urn terribly hurt," ullowed); 1898, Atchison T. & S. F. R. Co. 1>. Frazier, 27 Kan. 
Plummer v. Ricker, 11 Vt. 114, 41 At!. 1045 463; 1900, St. Louis & S. F. R. Co. 1>. Bur-
(injury by a dog's bite: plaintiff's expressions in rows, 62 Kan. 89, 61 Pac. 439; MCI88achu-
sleep, "Takehim off," etc., not admitted to show aetl8: 1904, Cashin II. N. Y. H. H. & H. R. 
the plaintiff's mental and physical condition); Co., 185 Mass. 543, 70 N. E. 930; 1906, Weeks 
Virginia: 1901, O'Boyle v. Com., 100 Va. 1>. Boston El. R. Co., 190 Mass. 563, 77 N. E. 
785, 40 S. E. 121 (deceased's declaration that 654 (certain complaints, held here not to state 
her pain was dUll to a fall, excluded) ; past pain); M~hi{}an: 1878, Grand Rapids & 
WisC07l8in: 1887, McKeiglle 11. Janesville, 68 I. R. Co. II. Huntley, 38 Mich. 543; 1892, 
Wis. 57, 31 N. W. 298; 1920, Maine II. Mary- Girard II. Kalamazoo, 92 Mich. 610, 611, 52 
land Casualty Co., 172 Wis. 350, 178 N. W. N. W. 1021; 1892, Lacas II. R. Co.,92 Mich. 
749 (deceased's declarations, some days latcr, 412,416, 52 N. W. 745; 1896, Will". Mendon, 
as to being injured by the moving of an ice- 108 Mich. 251, 66 N. W. 58; 1896, Burleson 
box, excluded). 11. Reading, 110 Mich. 512, 68 N. W. 294 

Contra: Ireland: 1911, Wright II. Kerrigan, ("present pain and suffering"); Mississippi: 
2 Ire. K. B. 301 (cause of employee's injury; 1904, Boyd II. State, 84 Miss. 414, 36 So. 525 
deceased employee's statement to the doctor (poisoning; statements of symptoms a few 
that "he met with an accident by the moving days before, excluded); New Hampshire: 
of a coffin," held admissible). 1868, Towle 11. Blake, 48 N. H. 96; Taas: 

The word "narrative" is sometimes to 1898, Wheeler 11. R. Co., 91 Tex. 876, 43 S. W. 
stigmatize the class of statements excluded 876; Vermont: 1896, State 11. Fournier, 68 
by this part of the rule; but of course it has Vt. 262, 35 Atl. 178; 1908, Wilkins 1>. Brock. 
no special propriety. All hearsay is narra- 81 Vt. 332, 10 At!. 572. 
tive, i. e. assertion taken tcstimonially (ante, COnlra: 1899, Morrison 11. State, 40 Tex. 
§ 1361); if an utterance is not narrative, it is Cr. 473, 51 S. W. 358 (that the deceased was 
not covllred by the Hearsay rule. A state- habitually not troubled by menstruation, 
ment of pain is just as truly "nana- admitted, though including a statement as to 
tive" as a statement of the circumstances of past conditions). 
the accident. Failure to cumplain of pain would be re-

I Accord: Alabama: 1851, Rowland II. ceivable either as a partll's admission (ante, 
Walker, 18 Ala. 749; 1855, Eckles 11. Bates, §. 1060), or under the present Exception: 
26 Ala. 659; 1857, Wilkinson 11. Moseley, 30 1882, Warren 1>. Wright, 103 Ill. 298, 301 

..•. Ala. 572; 1859, Barker 11. Coleman, 35 Ala. (sidewalk injury; to rebut testimony that the 
225; 1861, Stone II. Watson, 37 Ala. 288; plaintiff had suffered from a weak back before 
Califorl1ia: 1919, People v. Bray, 42 Cal. the accident, testimony was thought admis-
App. 465, 183 Pac. 712 (statements that sible from persons who had never heard him 
"she had been dl'lirious and had had fever," complain of such an ailment). Compare the 
excluded); Georgia: 1897, Powell 11. State, analogies o! § 1556, Gnte. 
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feelings of the person for the time being. But in reference to past periods they have no 
such claim to confidence, as they are manifestly, to that purpose, but the narrative of one 
not on oath." 

Expressions as to the duration oj an illness are in effect statements of 
past feelings and symptoms, and should on principle be excluded in 
the same way; but they have usually been admitted without noticing 
this.8 

(c) There is in Massachusetts (and a few other jurisdictions) a modificatien 
\. of the preceding rule where the statements are made to a physician. State

ments of past facts in the shape of the circumstances of the injury are, as 
elsewhere, always rejected; but statements of PMt SUffering and other symp
toms in preceding stages of the illness are admitted when made to a phyncian. 
This peculiarity seems to have been the result of the suggestions in the 
obscure language of Bacon v. Charlton and Barber v. Merriam (quoted ante, 
§§ 1718, 1719); the rule finally taking this shape in Roosa v. Loan Co. The 
modification (which seems to rest on the peculiar strength of the Circum
stantial Guarantee in such cases) is rational and practical, and has been 
followed in a few other jurisdictions: 4 

• 

, 
, 

1882, ENDlCOTl', J" in Roosa v. Loan Cd., 132 Mass. 439: "While a witness not an 
expert can testify only to such exclamations and complaints as indicate present existing 
pain and suffering, a physician may testify to a statement or narrative given by his 
patient in relation to his condition, symptoms, sensations, and feelings, both past and 
present. In both these cases [physician and ordinary witness! these declaratkms are 
admitted from necessity, because in this way only can the bodily condition of the party 
• . . be ascertained. But the necessity does not extend to declarations by the party as 
to the cause of the injury ... which may be prtwed by other evidence." 

This modification extends only to past sufferings and symptoms, and does 
not include the past external events attending the injury or illness.1i 

a 1903, Wilkins I). Missouri Valley, Ill.. had a miscal'l'iage, not admitted under the 
-,96 N. W. 868 (by a physician, how long rule of Roosa tI. Loan Co.); N. J. 1881, State 
the plaintiff continued to suffer pain, allowed) ; 11. Gedicke, 43 N. J. L. 88; Oklo 1917, Chicago 
1845, Yeatman I). Armistead, 6 Humph. Tenn. R. I. & P. R. Co. I). Jackson, 63 Oklo 32, 162 
375; 1858, Looper I). Bell, 1 Head. Tenn. 373: Pac. 823; VI. 1875, Hathaway tI. Ins. Co., 48 
1867, Rogers I). Crain, 30 Tex. 284. Vt. 335, 350 (to a physician in consultation, 

In Louisville & N. R. Co. tI. Smith, Ky. "that at times he felt a8 if be must take his 
-, 84 S. W. 755 (1905), statements as to [own) life," admitted on an issue of insanity) : 
mental8UJ!erinq were excluded, but improperly WliO. 1912, Acme C. P. Co. 11. Westman, ?<: 
it would seem. Wyo. 143, 122 Pac. 89. 

e Accord: Ind. 1885, Cleveland, C.C. & I. R. Contra: 1897, Weber V. R. Co., 67 Minn. 
Co. I). Newell, 104 Ind. 264, 3 N. E. 836; la. 155,69 N. W. 716; 1897, Williams I). R. Co., 68 
1907, State I). Blydenburg, 135 Ill.. 264, 112 Minn.55, 70 N. W. 860. 
N. W. 634 ("the clinical history of the case," The principle of § 1720, par. 1. 8Upra, may 
allowed; following Roosa V. Loan Co., Mass.) : sometimes suffice to admit: 1895, People tI. 

KI/. 1897, Omberg tI. U. S. Mut. Ass'n, 101 Ky. Shattuck, 109 Cal. 673, 42 Pac. 315 (admitted 
303, 40 S. W. 909; 1905, Shade's Adm'r I). as nccessary to explain the physician's diag
Covington C. E. R. & T. & B. Co., 119 Ky. nosis). 
592, 84 S. W. 733 (perhaps qualifying the ~ 1893, Rowland I). R. Co., 63 Conn, 415, 
Omberg case); Mass. 1007, Com. tI. Sinclair, 419, 28 At!. 102; 1870, Collins I). Waters, 54 
195 MMs, 100, 80 N. E. 799 (abortion; state- Ill. 485, 486 (statement to a physician that 
menta by the patient to a physician that she the injury had been caused by a kick, excluded) 
had been operated on for pregDancy and had 1913, Louisville & N. R. Co. tI. Seall, 155 Ky. 
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§ 1723. Other Statements about Health, discriminated. (1) A statement 
by a party, as to his suffering, health, injury, or the like, may be receivable 
as an admission (ante, §§ 1048, 1060). Such an admission may be conveyed 
by silence or by conduct of various sorts; that a plaintiff, for example, now 
suing for a serious spinal injury has never been heard to complain of it under 
circumstances when complaint would have been natural, is receivable as an 
admission. When the party takes the stand as a witness, the same con
duct may also be available to discredit him as being in effect an incon.s-istent 
statement (ante, §§ 1017, 1(42). Under both of those principles, the limita
tions of the present Hearsay Exception have of course no bearing. 

(2) Whether such admissions as to health, made by an i1l8ured, are avail
able against the beneficiary of an insurance contract, is a matter of some 
controversy, already considered (ante, § 1081). 

(3) On an issue, upon an insurance claim, of the knowing fa/$ity of an in
sured's representations as to health, the general principles governing the use 
of conduct as evidence of knowledge allow the insured's statements of an 
ailment to be used as evidence that he was aware of its existence, even though 
the insured's admission is on the above principle not to be taken as affecting 
the beneficiary (allie, § 2(6)" 

B. STATEMENTS Ok' DESIGN, IN,],E~"T, :MOTIVE, FEELING, ETC. 

§ 1725. Sta.tements of Design or Plan. It has already been seen (ante, 
§ 102) that the existence of a design or plan to do a specific act is relevant 
to show that the act was probably done as planned. The design or plan, 
being thus in its turn a fact to be proved, may be evidenced circumstantially 
by the person's conduct (ante, §§ 253, 300). But, as a condition of mind, 
the plan or design may also, it is clear, be evidenced under the present Ex
ception by the person's own statements as to its existence. 

The only limitations as to the use of such statements (assuming the fact of 
the design to be relevant) are those suggested by the general principle of this 
Exception (ante, § 1714), namely, the statements must be of a present existing 
state of mind, and must appear to have been made in a natural manner and 
not under circumstances of suspicion. The following passages expound and 
illustrate the principle: 

1878, BEASLEY, C. J., in Hunter v. State, 40 N. J. L. 495 (admitting statements of the 
deceased at Philadelphia that he was then going to Camden with the accused on business) : 
"In the ordinary course of things, it was the usual information that a man about leaving 
home would communicate, for the convenience of his family, the information of his friends, 

273, 159 S. W. SO·1 (not clear in its limitations) ; admitted) ; 1919. Eggers V. S. Co. v. Ind. Com. 
1882. Roosa v. Loan Co .• Mass .• supra: 1889, 168 ·Wis. 377. 170 N. W. 280 (employee's 
Dundas v. Lansing, 75 Mich. 503. 42 N. W. statement to physician of cause of injury, ad-
1011. mitted). 

Contra: 1897. Omberg v. U. S. Mut. AM., The principle of § 1~20. par. 1, 8Ilpra, may 
101 Ky. 303, 40 S. W. 909 (statement that the aometimes aerve to admit: 1902, Cronin v. R. 
Buffl'ring was caused by a mosquito bite, Co., 181 MIlBIJ. 202, 63 N. E. 335. 
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or the regulat.ion of his business. At the time it was given, such declarations could, in the 
nature of things, mean harm to no one; he who uttered them was bent on no e~:pedition 
of mischief or wrong; and the attitude of affairs at the time entirely explodes the idea 
that such were intended to serve any purpose but that for which they were 
obviously designed. • • . If it was in the ordinary train of events for this man to leave 
word or to state where he was going, it to me it was equally so for him to say with 
whom he was going." 

1892, FJELD, C. J., in Com. v. Trefdhen, 157 l\Ia.ss. 185, 31 N. E. 961: "The funda
mental proposition is that an intention in the mind of a person can only be sho'wn by 
some external manifestation, which must be some look or appearance of the face or body, 
or some act or speech; and that proof of either or all of these for the sole purpose of show
ing state of mind or intention of the persoll is proof of a fact from which the state of mind 
or intl!ntion may be inferred. . • • Although evidence of the conscious voluntary declara
tions of a person as indications of his state of mind has in it some of the elements of hear
say, yet it closely resembles evidence of the natural expression of feeling which has always 
bcen regarded in the law, not as hearsay, but as original evidence; and when the person 
making the declarations is dead, such evidence is often not only the best, but the only 
evidence of what was in his mind at the time. . . • It is not necessary in the case 
to determine what limitations in practice, if any, must be put upon the admission of this 
kind of evidence. because all the limitations exist which have ever been ~uggested as 
necessary. The person making the declaration, if one was made, is dead; .•. and the 
declaration, if made, was made under circumstances which exclude any S1 ,picion of an 
intention to make evidence to be used at the trial." 

1892, Gu.\y, J., in Mutual Life 1M. CO. v. Ili1l1lUJ1I, 145 U. S. 285, I!:. Sup. 909 (the 
whereabouts of the alleged deceased was in issue; letters of his were offered expressing 
an intention to leave Wichita, where he was, for Colorado): "Letters from him to his 
family and to hi~ betrotJled were the natural, if not the only attainable evidence of his 
intention. • •• A man's state of mind or feeling can only be manifested to others by 
countenance, attitude, or gesture, or by sounds or words, spoken or written. . • • The 
existence of a particular intention in a certain person at a certain time being a material ' .-
fact to be proved, evidence that he expressed that intention at that time is as direct evi-: ... r-
dence of the fact as his own testimony that he then had that intention would be. After'" 
hi~ death, there can hardly be any other way of proving it; and while he is still alive, his 
own memory of his state of mind at a fonner time is no more likely to be clear and true 
than a bystander's recollection of what he then said, and is less trustworthy than letters 
written by him at the very time and under circumstances precluding a suspicion of 
misrepresentation. " 

The use of such statements of design or plan is illustrated in-.a variety of 
precedents. The typical situation, it must be noted, involves'~l) the doing 
of an act which is in some ,..,.a.y part of the issue or rele~ant thereto, (2) the 
existence of a design or plan to do this act, as evidence (ante, § 102) of the 
probable doing of the act, and (3) the hearsay use, under the present Ex
ception, of the person's statements of this design or plan. 

In most of the precedents, the issue involves the conduct of a victim of a 
crime, or of an insured person, or of a sufferer from an injury.1 

§ I With the following (,Mes compare intending te be in the accused's vicinity on the 
those cited ante, §§ 104, 112, 113 (design 1\8 night of his death, a report by the deceased to 
evidence of the doing of an act) : his superior WI\8 admitted, that the decel\8ed 

ENauND: ISi5, R. ~. Buckley, 13 Cox Cr_ "had had private intimation that the prisoner 
294 (to prove that a deceased constable was wru. at his old game of thieving again, and 
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that therefore the deceased intended to watch 
his movements that night"). 

UNITED STA.TES: Federal: 1892, Mutual 
Life Ins. CO. II. Hillmon, 145 U. S. 285, 12 Sup. 
909 (quoted aupro)i this' cauae ~Illbre ' went 
through 1I10re than twenty-five years of liti
gation ; there were three inquests and six 
jury trials; it even affected State politics: 
the setting aside of the verdict in the sixt.h trial 
was ordered in 1903, Connecticut M. L. Ins. 
CO. II. Hillmon, 188 U. S. 208,23 Sup. 294; the 
hiat<-ry of prior stages is found in Mutual L. 
Ins. Co. II. Boyle, 1897, 82 Fed. 705 (applica
tion for a Kansas license): sec also the report 
of the Texas insurance examiner for 1899, and 
the historical note to the case as printed in 
the present writer's Principles of Judicial 
Proof, 1913, p, 856; 1900, Shariand II. Ins. Co. 
41 C. C. A. 307, 101 Fed. 206 (insured's ex
pressions of intention to commit suicide, ad
mitted): 1918, Chicago M. St. P. R. Co. II. 

Chamberlain, 9th C. C. A., 253 Fed. 429 
(personal injury to passenger; to evidence 
plaintiff's status, his expressions of intention 
to make a certain trip were admitted); 1921, 
New York Life Ina. Co. II. Slocum, 9th C. C. A., 
272 Fed. 28 (death by gunshot: deceased's 
expressions nngativing intention of Muicide, 
held admissible): 1921, Northwestern Mut. 
L. Ins. Co. II. JohnROn, 8th C. C. A., 275 Fed. 
757 (disappearance of insured; letters express
ing intention to suicide, admitted): 
Alabama: 1905, Nordan II. State, 143 Ala. 13, 
39 So. 406 (murder by abortion: deceased's 
expression of intent to commit suicide, ad
mitted) ; 
California: 1903, Rogers II. Ins. Co., 138 Cal. 
285, 71 Pac. 348 (l:Jtter of an insured planning 
suicide, admitted); 1920, People II. Northcott 
- Cal. App. 189 Pac. 704 (murder byabor
tioI!; deceased's statement of intention to 
visit defendant to obtain an abortion, ad
mitted) ; 
Colorado: 1898, Denver &: R. G. R. Co. tI. 
Spencer, 25 Colo. 9, 52 Pac. 211 (to show that 
the deceased was at a place, his declarations of 
intention a few days previous were received) ; 
1900, Denver &; R. G. R. Co. 11. Spencer, 27 
Colo. 313. 61 Pac. 606 (plan to meet a person 
at a train, admitted); 
Connecticut: 1881. State v. Smith. 49 Conn. 380 
(murder of a chief of police; the deceased's 
declarations. when leaving the house, that he 
"WBB going to arrest Chip Smith," admitted: 
the 'res gestae' phrase resorted to): 1904, 
State II. Kelly, 77 Conn. 266, 58 AtI. 705 
(murder by poisoning; deceased's deelarations 
of intention to commit suicide, held admissible, 
but confined in the trial Court's discretion to a 
period of two months before; good opinion by 
Prentice, J., on the subject of remoteness of 
time; Com. II. Trefethen, Mass. approved): 
Florida: 1Q03, Weightnovel 11. State, 46 Fla. 
I, 35 So. 856 (abortion; the deceased's state
menta of an intention to submit to an abortion 
by the deCendant, admitted) ; 

lllinoia: the rulings in this State are incon
sistent, and are placed together under § 1726, 
P08t; 
Indiana: 1903, Seifert 11. State, 160 Ind. 464, 67 
N. E. 100 (abortion; deceased's statement of 
6 design to get rid of her child, admitted): 
Iowa: 1912, State v. Beeson, 155 la. 355, 136 
N. W. 317 (wife-murder; her expressions of 
intention to commit suicide, etc., admitted; 
approving Com. II. Trefethen, and the text 
supra); 1913, Ott v. Murphy, 160 Ia. 730, 141 
N. W. 463 (libel on a candidate for public 
office: on the issue whether he WBBra candi
date, his declarations of intention were 
admitted): 1914, Nolte 11. Chicago R. I. & 
P. R. Co., 165 Ia. 721, 147 N. W. 192 (dam
ages Cor the death oC a married woman; her 
exprcssions of intention to continue her occu
pation as nurse, admitted) ; 
Kanaaa: 1919, State r. Patterson, 105 Kan. 
9, 181 Pac. 609 (manslaughter by abortion: 
decea.~ed's statement that she was going to 
deCendant for an operation for abortion: 
not decided on principle) : 
Kentucky: 1896, Walling v. Com., Ky. , 
38 S. W. 428 ("technically competent": 
a declaration of intention to spend the night 
at a place, admitted, as showing that the night 
was so spent) : 
M a88achUBctts: 1873, Alley's Trial, Mass .• 
Pamph. 38 (secret murder; that the deceased 
on the same day had sought to find the defend
ant, admitted); 1892, Com. II. TreCethen, 157 
Mass. 185. 31 N. Eo 961 (quoted supra): 
1897, Inness!>. R. Co., 168 Mass. 433, 47 N. E. 
193 (a statement, when leaving the house, 
that he was going to take the train. admitted) i 
1910, Com. v. Howard, 205 Mas.~. 128, 91 ~. E. 
397 (whether a deed was suicidc or murder: 
the deceased's statements oC intention in going 
to the place, admitted for the prosecation) ; 
Michigan: 19i2, People II. Fritch, 170 Mich, 
258, 136 N. W. 493 (death by abortion; the 
deceased's declarations. beCore and after visit- . 
ing the defendant, held admissible only~o far 
as involving statements of her intention to 
have an operation. but not posterior statements 
oC her transaction with the deCendant): 
1915, People v. Atwood, 188 Mich. 36, 154 
N. W. 112 (murder; the deceased's body was 
found hanging, but an abortion had been per
fOI'med; the issue being as to suicide, and the 
accused being her seducer; the deceased's 
declarations oC intention to go Cor a walk with 
him were held admiBBible) : 
Minnesota: 1895. State v. Hayward, 62 Minn. 
474, 65 N. W. 63 (murder: a statement' of 
the deceased that she ~ad an appointment 
to meet the defendant, admitted): 1896, 
Hal", II. Life Co., 65 Minn. 548, 68 N. W. 
182 (declarations of intention to commit sui
cide, admissible "if made under circumstances 
precluding any suspicion of misrepresenta
tion"; following the Hillmon and Trefethen 
rulings): 1900, Matthews 11. R. Co., 81 Minn. 
363, 84 N. W. 101 (whether a person was law-
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But the principle has no narrow limitations; for example, an ab8ence Jrom 
the juri8diction, by a party or a witness,2 or the making oj a contract or a 
fully on a train; his declarations of his pur- admitted, Da\idson, P. .1., dis.q.); 1922, 
pose when boarding, admitted); 1915, State Parker 11. State, Tex. Cr. ,238 S. W. 943 
11. Hunter, 131 Minn. 252, 154 N. W. 1083 (murder; decCllSed's statement of intention 
(manslaughter by abortion; deceased's dec- to drh'e to a place. admitted) ; 
larations "that she was going to see Dr. H. Ul4h: 1903, State 11. Mortell6cn, 26 Utah 312, 
that night, Dr. H. was coming down there, and 73 Pac. 562, 563 (deceased's statements, when 
ahe was going to take the last treatment"; departing, as to his destination, admitted); 
admitted, to show deceased's intent, etc.); Vermont: 1859, State 11. Howard, 32 Vt. 404 
NebrlUka: 1918, Sutter o. State, 102 Nebr. (statements as to destination, admitted); 
321, 167 N. W. 66 (murder; the deceased's Virginia: 1886, Cluverius 11. Com., 81 Va. 
letters, ete., expressing intention of suicide, 787, 810 (letter of the deceased, stating her 
admitted; liberal opinion by Cornisb, J.); intention to meet the defendant, admitted}; 
H;21, Fields 11. State, Neb... , 185 N. W. 1919, Karnes 11. COlli., 125 Va. 758, 99 S. E. 
400 (abortion; deceased's letter to her :i62 (murder of a woman; the woman's 
seducer stating her intention to go to defend- expressions of fear of one A., admitted "to 
ant for an operation, admitted; "the lPotter is show motive on A.'s part"; Ins. Co. 11. Hill· 
a part of the 'res gestm'''); mon followed}; 1922, Mohler 11. Com., Va. 
New Jer8ey: 1878, Hunter 11. State, 40 N. J. L. , III S. E. 454 (murder; deceased's statc-
495 (quoted 8upra); 1909, State 11. Kane, 77 ment of intention to go to accused's place that 
N. J. L. 244, 72 Atl. 39 (burglary; declaration evening, admitted); 
of intention, the prior day, as to a meeting at JVQ8hinuton: 1901, State 11. Power, 24 Wash. 
the pll\ce where arrested, admitted); 34, 63 Pac. 1112 (abortion; deceased's state-
New YOTk: 1903, People v. Conklin, 175 N. Y. ments of ~ntention, while preparing for a 
333, 67 N. E. 624 (deceased's declaration of journey. admitted); 
int.mUon, three yesrs before, to commit sui- Wiaco1l8in: 1877, State II. DickiI18On. 41 Wis. 
cide, admissible); 299 (abortion; deceased's declarations that 
Nonh Dakota: 1905. Clemens II. Royal Neigh- she was to go to the defendant for the purpose 
bors, 14 N. D. 116. 103 N. W. 402 (note writ- admitted); 1898, Rens 11. Relief Ass'n, 100 
ten by deceased just before death, admitted Wis. 266. 75 N. W. 991 (statements of intention 
cn the issue of suicide) ; to commit suicide, admissible, when close in 
Ohio: 1892. Lake Shore R. Co. 11. Herrick:49 point of time and made under circumstances 
Oh. St. 25, 29 N. E. 1052 (admitting the state- indicating truth). 
ment of the plaintiff, made to a hotel-clerk at 2 Ala. 1902, Jacobi 1'. State, 133 Ala. I, 32 
the time of lea\ing the hotel, that he was going So. 158 (in proving a former witness' perman-
to a place C.) ; ent absence from the State, her declarations of 
Oregon: 1919. State 11. ButlE:r, 96 Or. 2 I \1, 186 intention not to return were held admissible 
Pac. 55, 78 (murder; deceased's prior state- on the present principle); Cal. 1904,.People II. 
mente of intention as to his conduct, admitted; Barker, 144 Cal. 705. 78 Pac. 266 (letters from 
Burnett, J., diss.); 1916, State 11. Farnam, 82 the absent person, admitted to show IDS 

. Or. 211, 161 Pac. 417 (homicide of a woman absence and intent not to return); 1919. 
seduced; the woman's statement "she could McNamara's Estate, 181 Cal. 82, 183 Pal'. 
!lot go home with the B. girls because R. [tho 552 (legitimacy; on the issue of separation 
,\ccused} was coming that evening," admitted; and non-access of the parents, the husband's 
liberal opinion by McBride. J.); declarations, after the wife's departure, that 
Pen1l8ylvania: 1920, Com. 11. Palma. 268 Pa. he was going to R., admitted, as evidence that 
434, 112 Atl. 26 (murder of S. by defendant and he did go); Ind. 1851, Timmons 11. Timmons. 
R.; the statements of S. to his wife, when 3 Ind. 250 (absence as affecting jurisdiction; 
leaving bome an hour previously, that he defendant's declarations of intention when 
intended to meet defendant and R.. ad- leaving, admitted); Minn. 1893. King 11. 
mitted); McCarthy, 54 Minn. 190, 194, 55 N. W. 960 
Tennuaee: 1842, Carroll v. State, 22 Tenn. 321 (whether a witness was likely to remain with-
(statements as to destination, admittcd) ; out the State; his statement of intention, in a. 
TezlU: 1871, Hamby 11. State, 36 Tex. 523, deposition taken between different parties, 
526 (statements of the deceased that he was admitted, in connection with the fact of do-
looking for the defendant. who had taken his parture or absence); 1898. Hill 11. Winston, i3 
horse, admitted as indicatin~ that he was in Minn. SO, 75 N. W. 1030 (absent person's 
search of him); 1919, Porter 11. State, 86 Tex_ declarations as to residence, and the sheriff's 
Cr. App. 23, 215 S. W. 201 (murder of a par- return of not found. admitted); Vt. 1916, 
ft_~"~; issue as to the 'woman meeting the Wilbur 11. Calais. 90 Vt. 335, 98 AU. 913 

.. .,·lant on the day of ber disappearance; (support of a pauper; to e\"idcnce domicile, 
'" .•. ' ltemcnt on departing that sbe was going a posteard stating an intention to go to C. 

l:,.·~t W. P., the defendant, at the haystack, was admitted). 
699 
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deed,3 may be evidenced by plan or design, and the latter is then provable by 
declarations. So, too, on an issue of murder, assault, or personal injury, the 
deceased'8 threal$ are admissible to prove him the aggressor (ante, § 110), 
as also the aCf:1l8ed'8 (ante, § 105). 

It is obvious, yet it needs to be emphasized, that the nature of the act to be 
evidenced by the design has nothing whatever to do with the admissibility 
of declarations of design. The latter are absolutely admissible as statements 
of a mental condition, under the present Exception, to prove the design; 
what the design evidences, or whether it is relevant at all, does not affect the 
broad scope of this Exception. 

§ 1726. Same: Contrary Rulings Explained. (1) Where on a charge of 
murder the defendant seeks to prove that the deceased killed him~elf or that 
a third per80n killed him, this hypothesis is of course properly open to proof. 
Yet, as a matter of precaution, Com'ts usually require something more than a 
single piece of evidence; they will not admit, for example, the mere fact that 
the deceased was melancholy, or that a third person fled the country.! But, 
assuming that the data as to suicide or a third person's guilt are sufficient to 
be considered, and that the deceased's plan of suicide, or the third person's 
plan of killing, is one item herein, then the declarativns of the deceased or 
the third person are a proper mode, under the present Exception, of proving 
the plan.2 To this no objection seems to have been raised for a third person's 
threats; 3 but in a few rulings the deceased's declarations of intention to commit 
Silicide have been exduded.4 These rulings arc entirely without foundation . 

• 

Conlra: 1907, Cuff 11. Frazcc S. & C. Co., othcr daughters, admittcd, to show his intent 
14 Onto L. R. 263 (unsound; no authority in the transfer of a slave aftcrwards to another 
cited on this point). daughter); and some of thc cases citcd post, 

But the present principle need not be ~ 1ii7 (verbal acts), might bc decided on this 
strained in !\dmitting ~uch evidence, tor the ground; Minn. 1919, Kessler 11. Von Blmk, 
broader principle of § 1789, post, suffices. 144 Minn. 220, 1i4 N. W. 83!) {whethcr a dct'd 

For other cases in which this was inciden- Was delivered; grantor's prior expression of 
tally sanctioned in accepting proof of a de- intention, admitted}; S. C. 1917, Ex parto 
ponent's absence trom thc jurisdiction, sce McKie, 107 S. C. 5i, 91 S. E. 9i8 {undue iullu-
ante, § 1404. ence by J.; J.'s declaration.~ ot intention to 

a Cal. 1899, Kyle !1. Craig, 125 Cal. 107, Bccure changes by the testatrix when mcntaIly 
57 Pac. 791 {whethcr a deed was gh'cn on a ""eak, admitted}. 
certain condition in view of death; grantor's Conlra: 1896, Mack I). Porter, 18 C. C. A. 
declarations showing his intentions, ad- 52i, 72 Fed. 236, 241, 2-12 (to disprovc the 
mitted); Conn. 1908, Dlmham !1. Cox, 81 making oC II contract 8.8 alleged, prior declara
Conn. 268, iO AtI. 1033 {issue of payment; tions during the negotiations that he would 
the party's statements of intcntion to pay, not make such a contract, excluded; "a state
while on the way with the monoy, held admis- !Dent oC intcntion respecting it is no proof of 
sible, but here not properly offered}; Ill. the fact itself," a remark wholly unsound). 
1899, Riggs I). PoweIl, 142 Ill. 453, 456, 32 Compare the general subject of evidencillV: 
N. E. 482 (whether a note bearing thc hus· thc making oC a contract by the plan to make it 
band's disputed indorsement was a gift to his ante, §§ 1I2, 3i7. 
wiCe; his declarations of intention to provide § 1726. 1 The cases are collected ante, 
well for her, admitted); 1921, Waters!1. §§ 139-144. 
Lawler, 297 Ill. 63, 130 N. E. 335 (grantor's 2 See the citations in the preceding section. 
declarations of intent to deed land to SOil, a Cases cited ante, § 140. 
admissible on issue oC delivery); Ky. 1827, 4 ENGLAND: 1912, Thomson'a Case, i Cr. 
Smith I). Montgomery, 5 T. B. Monr. 502 App. 276, 3 K. B. 19 {abortion in Murch, 
(Cather's declaration, after giving slaves to 1912; thc woman's statcment in February 
two daughters, not to give during life to any that she intended to do it excludod : 
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(2) In a number of precedents 81.wdry dcclarati(;n8 of intcntion (to make a 
journey, to pay money, or the like) haye been excluded, usually without any 
other apparent reason than the supposed application of the 'res gestre' doc
trine (post, § 1772).5 TIlls doctrine, indeed, has also in some of the rulings 

no authority cited: it is strange that in this 764 (murder of wife; her suicide being in 
day and generation an English eourt can be issu<', the defendant wa" held entitled to show 
!!O uninformed upon the principles of the law that she shared certain morose hallueinatiolls 
of evidence; the K. D. report is not accurate). of his as to being suspected of crime by the 

UNITED STATES: Illinois: 1892, Sil'bert r. neighbors; Nordgren v. People followed). 
People, 143111.585,32 N. E. 431 (murder by Massachusetts: lSS2, Com. t·. Felch, 132 
poison; deceased's declarations of intention to Mass. 22 (murder by ahortion; the dec('ased's 
commit suicide, excluded, ('hiefly on the nu- statement of intcntion to perform the opera-
thority of Com. 'C. Felch, MMS., ill/ra. later tion herself, excluded. for no intelli~ble 
O\'erruled by Com. t'. Trefethen. cited .'~'pra, reason; how valueless the opinion is may be 
§ 1725; the Trefethen ruling occurred two seen in the circumstances that it seriously 
weeks bcforethe Siebert ruling. and was of course considers nn argument to apply the pedigree 
then unreported and unknown to the Illinois exception, ante. § 1480). 
Court; the latter. in the official report and in Miasauri: 1894, State ~. Punshon. 124 Mo. 
the bound volume of the Northeastern Re- 448.457.27 S. W. 1111 (wife-murder: threats 
porter, inserted in the opinion a reference to the by the deceased to kill herself, cxeluded. since 
Trefethen case; but it is fair to suppose that, .. the State was not bound by anything she may 
had the Trefethen case been originally before havc said"; this singular idea that the State 
them. they might have decided differently); could possibly be "bound" is without fouuda-
1900. Howard ~. People. 185 Ill. 552. 57 N. E tion). 
441. semble (foregoing case approved); 1904. Compare the cases cited ante, § 143. 
Nordgren 11. People. 211 IlL 425. 71 N. E. 1042 5 ENGLAND: 1875. R. ~. Wainwright. 13 
(wife-murder by poi80ning; deceased's ex- Cox Cr. 171 ( murder of H. L.; on the last 
prcssions of intention to commit suicide. and of day when H. L. wu.s seen alive, she maoe a 
depression of mind. held admissible; Siebert statement, on departing from her house. 
~. People, supra. held to represent "undoubt- declaring her intention; Cockburn. C. J .• 
edly the correct rule." but distinguished exeluded the t<'rms of the statement; a 
because here the declarations were "part of the reporter'" note cites R. v. Pook. 1871. before 
• res gestre, ". explnnatory of the acts of keeping Bovill. C. J .• as invoh'ing a similar ruling). 
liquor and strychnine in her room; this is a UNITED STATt:S: Illinois: 1897. Chicago 
groundless distinction; the Court should have & E. I. R. Co. 11. Chancl'llor. 165 Ill. 438. 40 
plainly abandoned the unsound ruling of N. E. 269 (to show that the deceast'd WWI at 
Siebert ~. People. instead of introducing new the station as an intending passenger. her 
opportunity for confusion; Jumpertz v. statements were not ndmitted. made about 
People. ante. § 143. n. 1. is not cited); 1906, an hour before, while preparing for departurl'. 
Clark 11. People, 22·1 IlL 554. 79 N. E. g41 that she was getting read~' to take the 9 A. )1. 

(murder by attempted abortion; the deceased's train; the' res gestre' rule alone considered; 
declarations. over a year before her death. that R. Co. r. Herrick. Ohio. the onl~' Ct18e cited) ; 
she had committed an- abortion upon herself 1913. Fostl'r I'. l-:ihepherd. 258 Ill. 164, 101 
"and would repeat it if necessary." held in:l!i- N. E. 411 (<!('N'asNI'>I expressions of intention 
missible. as "mere hearsay," following Siebert to spend the night at his mothcr's home. as 
v. People); 1916, Grccnacre 11. Filby. 2i6 Ill. evidence of his conduct in being latcr at a eer-
294. 114 N. E. 536 (death on 0. railroad track tain place. excluded. citing the Chancellor 
at night; issue as to suicide; the defence case; see nn extended comment in 8 minois 
offered recent statements by the deceased Law Re\;ew 203); Indiana: 1897. Hauk 11. 

that" that train is apt to hit me any night." State, 148 Ind. 238, 46 N. E. 127 (abortion; 
that he would like to jump in front of the a letter of the deceased, indicating an attempt 
train, that he was shipping his last load. :lDd to produce the abortion herself, excluded, 
similar expressions i these were held propPrly following Com. 11. Felch, nnd ignoring Com. ~. 
exduded; but statements mad" by him, whell Trefethen. M ass.); Kentucl.."lI: 1895. Com. ~. 
going home that evening, that he intended to Gray, Ky. , 30 S. W. 1015 (murder; the 
kiss his wife and babies goodnight and go to deceased's expressions of intention. after a 
sleep, was admitted; the labored attempt hy prior quarrel. of giving up any further share in 
the Court to explain this di~tinction by a it. excluded); Michioan: 1897, Srhultz r. 
limitation as to words accompanying on art, Schultz, 113 Mich. 502, 71 N. W. 854 (issue 
has no rational force; it is a pity that tho of payment; the defendnnt's words as he took 
artificial rule of Siebert ~. People could not a sum of money nnd left his bouse. excluded) ; 
have been repudiated instead of affirmed); New Hampshire: 1873, State ». Wood, 53 N. 
1917, People ~. Ahrling. 279 Ill. 70, 116 N. E. II. 484, 494 (abortion; deeeae-ed's declarations 
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admitting this evidence (ante, § 1725) been taken as the source of admissi
bility. It would be well if the invocation of the 'res gestre' doctrine in this 
connection could be wholly abandoned. The simple and sufficient reason 
for admission is the Hearsay Exception receiving statements of all existing 
mental condition. Whether these accompany some conduct relevant in the 
litigation, or any movement or "act," is wholly immaterial. The labor 
shown in certain judicial opinions to discover some" act" of which the decla
rations "are a part" is wasted; such speculations serve only to confuse an 
otherwise simple situation. For example, Doe is said to have been killed on 
Friday at Millville: to show that he was there on Friday, a design on Thursday 
to go there on Friday is relevant (ante, § 102). His declaration on Thursday 
of such a design, if made under circumstances of naturalness, is admissible; 
and it cannot make any difference whether, as in the Herrick case (ante, 
§ 1725), he uttered it in the" act" of leaving the house, or whether, as he sat 
reading the paper, he said to his wife, "I see that Roe in Millville has failed; 
I shall go down there the first thing to-morrow morning." The departure 
from the house is no more a material "act" in the case than the reading of 
the newspaper; it might as well be argued that, if he wiped his forehead and 
said, U It is so hot that I shall run down to the seaside to.·offiorrow," the wiping 
of his forehead was an "act" which his declaration characterized. An ex
amination of the doctrine of Verbal Acts (p08t, § 1ii2) wiII show that its 
correct application gives no sanction to its use in the present connection. 
The sooner this doctrine is left to its own legitimate sphere, the better. Its 
invocation to determine the admissibility of declarations of design or plan 
serves only to confuse a simple question, and to narrow a broad and useful 
rule. In the following passage a judicial protest against this error has been 
recorded: 

1895, START, C. J., in State v. llayward, 62 Minn. 474, 65 N. W. (in which evidence 
of the murdered person's statements as to having an engagement to meet the defendant 
was admitted as a "verbal act"): "It was not admissible, in my opinion, on the ground 

of intention, excluded on the 'res gestm' here on the ground that his intention was 
theory); North Carolina: 1913, Barker II. immaterial; unsound) ; Viroinia: 1898. 
Massachusetts M. L. Ins. Co., 163 N. C. 175, McBride II. Com., 95 Va. 818, 30 S. E. 454 (de-
79 S. E. 424 (declarations of a husband, a darations of the deceased as to where he was 
fortnight before death, as to need of a pistol, going on the night of the murder, excluded; 
excluded in an action on the policy with an no authority cited); 1912, Mullins II. Com., 
issue of suicide; ill-considered opinion, citing 113 Va. 787, 75 S. E. 193 (murder; deceased's 
a single authority); Oregon: 1882, State v. statement before leaving that accused wa~ 
Anderson, 10 Or. 448, 454 (murder; de- going with him, excluded; unsound). 
fendant's declarations as to a plan to go hUllt- Occasionally such statements are excluded 
ing, not admitted for defendant on the facts) ; mercly because some other principle is alone 
PenMJ/lllania: 1853, Hartman 11. Ins. Co., 21 invoked and the present one is ignored; e. g.: 
Pa. St. 466, 471, 479 (to rebut the argument 1900, Jenkins II. Ins. Co., 131 Cal. 121, 63 Pac. 
that insurance was procured under a recent ISO (chiefly on the narrow glound that th.,y 
plan to commit suicide, the insured's de- were not admissions usable against the benefi
clarations of intention at various times to ('fury of an insurance policy; see this rule ante, 
insure when he got money enough were Cl:- I 1081). 
eluded); Teza&: 1909, Clark II. State, 56 Tex. For further distinctions 88 to declarations 
Cr. 293, 120 S. W. 179 (deceased's expressions by an or a '-'ator, poll, II 1732, 
of to defendant, excluded. 1734. 
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that it tended to 'characterize her subsequent acts and her departure on the fatal ride 
soon after she made the statement,' that is, that it was a part of the 'res gestle,'
for the reasoll that her statement neither accompanied nor characterized any act relevant 
to the issue. But it Was relevant to the issue to show that she did meet the defendant, 
and evidence of her declarations of an intention and purpose to meet him was admissible 
a.~ original evidence to prove that she did in fact intend to meet him. To sustain it on 
the ground that the statement of the deceased was II part of the 'res gestJe' is, in my judg
ment, to assign a wrong reason for a correct conclusion, which may lead to complications 
in future " 

§ 1727. Statements of Intent, in DomicU Cases. In domicil cases the 
same class of facts is involved as in the preceding section, i. e. a condition of 
mind, here usually termed" intent." It is worth while to distinguish the 
two in treatment, because in the former class the state of mind is a plan, 
which is merely evidential (ante, § 102) towards showing that the act pur
posed was subsequently consummated, while here the state of mind is itself 
a fact in issue, a separate element of the legal situation. The principle of the 
Hearsay Exception is the same in both cases. But the judicial point of view, 
in receiving such statements, has almost always been that of the Verbal Act 
doctrine (post, § 1784), or sometimes that of the Spontaneous Declarations 
doctrine (post, § 1745). That the present is on principle their true place is 
shown by the frequent admission of expressions of an intent made some time 
before the act of moving; the process being thus to show by these statements 
the existence of a state of mind at the earlier time, and to argue therefrom 
to its continued e.xistence 11t the later time, and thus to establish the then 
absence of the intent necessary for a domicil; this could not be allowed under 
the Verbal Act doctrine.l 

That declarations of intent as to residence are in general admissible is no
where questioned, and the main inquiry is merely as to the limits of time 
in which those declarations may be sought. Under the Exception 
the scope of search, as above indicated, would be much broader than under 
theyerbal Act doctrine; and in a few opinions the true place of such evi
dence under the present Exception seems to have been accepted: 

186;), ROBERTS, J., in E:e parte Blumer, 27 Tex. 743 (admitting declarations of an 
intention to return to a foreign country): "They are to be credited as the index of his 
intention when not unreasonable in themselves, not inconsistent with other facts in the 
Clllle, and not under circumstances creating suspicion of insincerity." 

1893, KNOWLTON, J., in Viles v. Waltham, 157 Mass. 542, 32 N. E. 901 (a notice to 
assessors before removing, and conversations with reference to establishing a residence 
after removing, were admitted): "The change in his place of abode might be temporary 
or permanent. It might indicate a change of domicil or not, accord:ng to the circum
stances attending it. Declarations of a person accompanying a change of his abiding
place have always been held competent to explain the change as a part of the gestle' j 
but declarations in such are often admissible on a broader ground than as a. part of 
the act of removing from one place to another. The intention of the person removing is 

§ 1717. 1 Since :by most Courts such deo- precedente can more conveniently be collected 
larauous' are dealt with 88 Verbal Acts, the under that head, poat, t 1784. 
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competent to be proved as an independent bet, and anything which tends to show his 
intention in making the change may be shown, if it is free from objection in other par
ticulars. • • . Declarations which indicate the state of mind of the declarant naturally 
have n legitimate tendency to show the intention [citing Com. r. Trefethen, .tupra) • .•• 
The danger that declarations may have bcen made for a purpose . . • has led to the 
exclusion of them . . . unless they are made under such circumstances as to give them 
some corroboration. In general, such corroboration is found in the fact that they accom
pany and explain acts which of themselves would be competent evidence on the issue 
involved. " 

No doubt, as' pointed out in these passages, and as required by the general 
principle (ante, § 1i14), the declaration must appear to have been made 
under circumstances of naturalness and without apparent motive to deceive; 
and for this reason they are occasionally rejected.2 

§ 1728. Statements of Inttlnt, in Bank! uptcy Cases. Similarly, statements 
of intent, where the character of an alleged act of bankruptcy depends on 
the intent, are also admissible on the present principle; though the question 
whether the Verbal Act doctrine (post, § 1783) is the doctrine really applicable 
is not free from difficulty. The Courts ha\'e almost invariably treated 
this evidence from the latter point of view; and the authorities are there 
collected (post, § 1783), though occasionalIy such evidence seems to be ac
cepted under the broad principle of the present Exception, as in the follow-
• mg passage: 

1852, JOHNSON, C. J., in CorneliWl v. State, 12 Ark. 806: "In the case of the bankrupt, 
the declaration which he makes, at the time of leaving his house, of his intention of 
so doing, is founded not. upon his character for veracity, but on the presumption 
arising from experience that where a Dlan does all act, his cotemporary declaration 
accords ",ith his real intention, unless there be some reason for misrepr~nting his real 
intention." 

§ 1729. Statements of Reason, or Intent. The line between 
Motiv.e and Intent is not easy to draw, and is in practice seldom carefully 
observed. Apart from the propriety of nomenclature, there are at any rate 
at least two distinct thoughts involved. When a person shoots a gun, for 
example, the hoped-for result may be to kill a bird or to hit a target or to 
empty the gun of an old charge; this result, conceived as anticipated by him 
to ensue from his act of pulling the trigger, may be termed Intent. But the 
act of shooting, and the intent, may have been induced by the craving for 
food. for a meal or by the desire of winning a priZe or by the fear that the old 
charge was useless; this conception by him of a specific circumstance as mak. 

! 1853, Watson II. Simpson, 8 La. An. 337 testimony in his favor, they must be rejected ") 
(Merrick, C. J.: "It is evident that in most of 1823. Cherry 11. Slade, 2 Hawks 400, 409 (A's 
hie conversations, and whenever he had an declarations of intent as to residence. excluded, 
opportunity to manufacture evidence. S. on an issue as to the defendant's false swearing 
pretended to be a of New Orleans. as to the residence, though 8elllble otherwise 
•.• 'Where it appears that the declarations of admissible; Hall. J., diss.) ; I 89S.Davis II. Adair. 
Ii party are made with a reference to making L. R. I Ire. 379, 396, 430, 444 (a peculiar case). 
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ing it desirable to do the act of shooting the gun may be termed Motive or 
Reason. 

So far as thb present Exception is concerned, nothing turns On this distinc
tion between motive and intent. Each is a mental condition, and each is 
therefore provable by contemporaneous declarations. But it is necessary, 
because of the Verbal Act doctrine, to consider them separately. 

(1) A statement of intent, so far as made by an accused person, is con
sidered elsewhere (post, ,§ 1732). A statement of intent, made by other 
persons, does not so frequently come into question, for the reason that the 
intent itself is less often a material and relevant fact to be proved. 
over, whenever ~t is relevant and therefore provable, it is commonly so only 
when attending an act otherwise ambiguous and equivocal. For example, 
when money is handed over, the precise nature of the act, whether a loan or 
a payment, will depend much upon the intent; when land is occupied, the 
precise effect of the occupation, whether adverse or not, will depend much 
upon the intent. In such cases, declarations accompanying the act will be 
admissible as coloring and completing its significance, under the Verbal Act 
doctrine (post, § 1772), whether theyao or do not include an assertion of 
intent; and as this larger doctrine suffices to admit declarations of intent 
accompanying the act, the applicability of the present Exception (though 
clear enough) is a merely academic question. Moreover, since the person's 
intent at the time of the equivocal act is alone material, his declarations of 
intent made at a former or a subsequent time are declarations of an imma
terial fact. His subsequent declarations of a past intent ~re, furthermore, of 
course not admissible under the present Exception; and his prior declara
tions, being ordinarily construable as declarations of a design or plan (ante, 
§ 1725) are sufficiently available in that aspect. There is therefore little 
field for invoking the present Exception for ordinary declarations of intent. 
Kevertheless there are many instances in which a prior or subsequent state! 
of mind is relevant to show the state o(mind at a specific time (ante, §§ 233,; 
241,395); and wherever this state of mind is an intent, prior or subsequent: 
declarations of an existing intent would properly be admissible. Apart from' 
the case of a testator (post, § 1734), little use seems to have been made of 
this application of the principle.1 

(2) A declaration of a present existing motive or reason for action is admis-
sible, assuming, of course, that the declarant's motive is relevant. So 
far as concerns accmed persons, this use is later considered (post, § 1732). 
In other cases,2 the typical instances in which motive becomes material are 

§ 1729. 1 1821, Redford fl. Birley, 1 State of a member of the mob, admitted). This 
Tr. N. s. 1071 1238, 1244 (exciting a seditious sort of evidence was also admitted in some of 
mob; of motive or intent by per- the other riot cases collected arne, § 10i9, 
80IIlI attending the meeting, admitted to show note 3, and post, § 1730, note 2. 
the purpose of its various members and its J 2 With the following cases belong some of 
quality as a seditious meeting); 1918, State c. , those under § 1730, post (a wife's reason for 
Cook, 81 W. Va. 686, 958. E. 792 (murderola leaving her husband), and § 1732, post (ae
Bherift holdinK a colored prisoner; declaration cused's motive) : .-

VOL. lIt. 45 ~o· / I i) 
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actions for 1088 of 8CroU:C or of cU8iom, in which it is necessary to show that 
the customer's or servant's abandonment of the plaintiff was motivated by 

EStlLAND: 1821l, Fellowes ~. WilIilllllwn, 
Moo. & M. 307 (in an action upon a rcpresen
tlllion that D. wlla solvent, the plllintifT'H 
declarations, at tho tilllo of sending, .. that 
they had received II favorable account of him 
lind would accordingly ~end them," WIIS re
cl'ivcd DB showing their rcnson for Bonding, the 
i~~U!l being whether they sent them in reliance 
on the representations); 18!J.t, Skinller v. 
Shew, 2 Cb. 581, 5113 (loBB of a contract hy 
defcndnnt'a illegal throatH of litigntion IIga.inMt 
tlUl plaintiff'lI patented IIrticle; letter of a 
would-be customer, admitted to show his 
rellson for not denling with the pillintiff). 

UNITED STATES: Federal: lilli, Lnwlor ~. 
Loewe, C. C. A., 187 Fed. 522 (action f(lr 
dnmngo done by n boycott by a Inhor union; 
tostimony of the plaintiff's sruesman thnt 
customers lUld reported to him threats by 
InOOr union repre8entlltivc~ of trouble from 
the union if he hnndled the plnintift's goods, 
beld improper since" in some of the instances 
testified to" tho present rulo "should not he 
extended DB far DB it was ") ; 
Alabama: 1872, Mobilo R. Co. 11. Ashcroft, 
48 Ala. 31 (statements of pl\SBengers, in 
jumping from II train, as to their reasons, 
admittcd, the issue being the rellSonnbleness 
of the plaintiff's jumping); 1921, United 
SttltR.s Fidelity &. G. Co. 11. Millonas, 206 Ala. 
147, 89 So. 732 (procuring brcnch of contract 
of eml>loym'mt; employer's Htntement of 
reason mnde at the tIme of discharge, ad
mitted) ; 
Connect~id: HJOS, Barry 11. McCollom, 81 
Conn. 293, 70 At!. 1035 (libel; defendant's 
declnrations, showing a good motive, mnde a 
week or two before, admitted) ; 
Gecruia: 1895, Rivcs 11. Lamar, 94 Ga. 186, 
21 S. E. 294 (oomitted, Whl'fe motive wns 
important in determining the validity of a gift 
of land); 
Louisiana: 1899, Webb v. Drake, 52 La. An. 
290, 26 So. 791 (reports of defendant's boycott 
of plaintiff, admitted as showing its effective
neBB on the community); 
-VU8suchuseUs: 1890, Elmer 11. Fessenden, 151 
Mass. 161., 24 N. E. 208 (action for loss of 
services of workmen caused to leave by the 
defendant's fnlse statement that tho plnintiff's 
goods on which they worked eontninod poison; 
Holmes, J.: "If, lIS may be llBSumed, the ex
cluded testimony would have shown that tho 
workmen, when they left, gave 118 tl1eir reDBon 
to the superintendent that the deCendnnt had 
told them that the board of henlt;l reported 
nrsenic in the silk, the evidence WII8 admissible 
to show that their belief in the prcsellf:e of 
poison WIIS their reason in fact. We cannot 
follow the ruling at nisi prilUl in Tilk 1'. Parsons 
2 C. & P. 201, thBt the testimony of tho persons 
concerned is the only e\;dence to prove their 

motivC8. We ruther agree with Mr. Sturkie, 
thnt Buch doclnrations, made with no apparent 
motive for mi~stlltement, mllY be better evi
dence of the maker's state of mind at the timu 
thnn thu Imbscquent t.estimony of the Slime 
persons"); 1900, WOllton v. llaruicont, 1i5 
Mass. 454, 50 N. E. 619 (sp<,cial damllge in 
deflllnntion; 1Btters from third persous to 
plnintilT, refusing to deal with him because his 
III1IDC WIIS on defendant's blacklist, admitted; 
unnecesBarily treated 1\8 "lin act of rcfusnl"); 
19U5, Flynn 11. Coolidge, 188 Mass. ~14, 74 
N. E' 34~ (mlllieious pro~ecutioll, aud dlllIlagu 
by C.'s refusal to lClUHe II building to the pin in
tiff; C.'s stntcmellt of hi.~ reasoll for refusing, 
excluded only because not made before nction 
begun); 1906, Pit'r~()ll v. Boston El. It. Co., 
1111 Mass. 223, ii N. E. 769 (dnmll~e by 
noise; the stlltellH'lIts of rClIBonB given by thl! 
phlintiff's customers when leaving hiM restaur
ant, "'Ve cnn't talk here lind henr ourselves." 
admitted); 1908, Hubbnrcl 11. Allyn, 200 Mass. 
1G0, 80 N. E. 356 (libel; customers'statcments 
declining to buy because of the badness of the I 

mcrnllllndise of tho plaintiff DB allegcd by 
tho defendant, admittcd, on the iSHue of 
damnge) ; 
ltl~"iuan: 1882, Steketee Il. Kimm, 48 Midi. 
322,324, 12 N. W. 177 (libel charging the sale 
of counterfeit oil; to show IORS of Imsiness ill 
consequence, stlltements by customers return
ing the oil and giving tho defendant's publil'lI
tion lIS the reason were admitted) ; 
New Hampshire: 1835, Hadley v. Carter. S 
N. H. 42 (declarations of 0. sen'ant, nt tho 
time oC leaving, as to his motives, admitted; 
Rood opinion by Upham, J.) ; 
New York: 1885, Baker v. Baker, 10 Abb. 
N. C. 293, 302 (husband's declllrntioll, lit 
time of lellving, of tho reasOl! for le:wing, 
ndmitted); 1806, Hine v. R., lo!!l N. Y. 154, 
43 N. E. 414 (the smaller rentnl vnlue of 
property as a result of the defendant's acts 
bC'ing in issue, the plaintiff's tennnts' state
ments of the reasons for their demunding 
n reduction were admitted; put by the Court 
011 the' res gestro' ground) ; 
Oreoon: 1917, Robert~ I). Bodley, 84 Or. 0;{7, 
105 Pac. 1172 (sale of a horse, to be returned 
by the vendee "if unsatisfactory"; the Veu
dee's expreBBions of content or not, admitted) ; 
Vermont: 1908, State v. Ryder, SO Vt. 4:!2, 
08 At!. 652 (motive Cor destroyillg letters; 
statement made while burning them. IldmHted) ; 
Viroinia: 1886, Cluverius "D. Com., 81 Va. 
787, 801 (remarks of the decellSed, about the 
time of leaving, stating her re!lBOn for lenving, 
Ildmittcd) ; 
Wisconsin: 1893, Acndemy of M. Co. "D. 

Davidson, 85 Wis. 129, 136, 55 N. W. 17~ 
(issue DB to the motive of a decenscd tenant 
for leaving; his deelaratious when lellving, 
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the defendant's persuasion or threats; and actions in which the reliance of 
a person on another's representations becomes a part of the issue. The use of 
declarations of this sort is fuily r~cognized in numerous precedents. 

§ 1730. Statements of Emotion (Bias, Fear, Malice, Affection, etc.); Wife's 
or Husband's DecllU'l\tions. - -The existence of an emotion hatred, malice, 
affection, fear, and the like is usually evidenced by conduct or by utter
ances indirectly indicating the feeling that inspires them (ant'.!, §§ lit5, 
250, 394). But a declaration directly asserting the existence of the emotioll 
is admissible, under the present Exception, like a statement of any other 
kind of mental condition.1 The uses of such statements to impl'Gch a Witl/C8.~ 
(ante, § 950) and to prove an accl/scd person's malice (post, § 1732) furnish 
the commonest instances of the application of the principle. 

Statements of a present emotion of fear, alarm, di8gll.~I, grief, or the like. 
are also equally admissible under the present Exceptioll,2 although su(~h utter
ances have usually an indirect and circumstantial force (ante, § 1715) rather 
than a direct and assertive one. 

A special application is also found in actions for alienation of affectio1Js, 
criminal conversation, divorce, or wife-murder, where the .~tatc of affect'ions 
of the 'wife to the hll,sband, or of the husband to the wife, becomes material. 

UK to the motive, admitted); 190:~. Charley r. love, admitted); 1821, Redford v. Birley. 
Potthof, 118 Wis. 25f., 95 N. W. 12·1 (theatrical 1 State 'fr. N. s. 1071, 1238, 1244 (seditious 
contruct; breach in not furni8hing adcquat.! mob; expressions of alann by persons in the 
services; the statements of p('rson~ in tho neighborhood, admitted to show the feelings 
audience, when leaving th(· theatre. giving produced by the gathering); 1840, It. v. 
their reasons for so doing. admitted to show Vincent. 9 C. «. P. 275 (complaints to police1by 
their motive; compare Ellis v. Thomp~on, pcrsons alarmed at violent Chartist meetings, 
N. Y., posl, § 1770). admitted, the persons not being called; 

COlllra: 1825, Tilk v. Parsons. 2 C. &. 1'. compare § 1790, post) ; Canada.' 1907, Gilbert 
202 (l08S of custom as the result of a slander; r. The King, 38 Can. Sup. 2S4 (by the deceased, 
derlaratiolls of the custome!'!!, gh;:Jg their on the approach of the defendant, .. don't 
reason for ceasing to buy, excluded); 184G, lct him knife me." udmitted); United States: 
Walker v. Meet~e, 2 Rich. S. C. 570 Oibel in 1859. Kearney v. Furrell, 28 Conn. 3~0 (nuis-
I(!tters to G., cuusing breach of promise of (LUCe; complaints by u deceased wife lIS to 
marriage by G.; G.'s statement in conversa- offensive smclld. while HuITering (rolll them, 
tion that "she could not marry the plaintiff received" as an expression of bodily or mentul 
after receiving and reading the letters," ex- fl!cling"); ISBG, State 1'. Baldwin, 36 Kan. 
dudrd as hear8llY). 10, 12 Pac. 318 (letters of 11 decea8(,d prtsou 

For certain cases of utterances by molls, per- showing cheerfulness, adDlitted); 1909. State 
haps dcl'idcd on this principle, sec ante, § 1079, v. Draughon, 151 N. C. 667, 65 S. E. 91a 
note 3,-:and post, § InO, note 2. (futher's expressions of gratitude, etc. to his 

For u debtor's declarations, indicating hi~ son, adm;,ttcd); 1909, Luckey v. Western U. 
Inotive in an alleged fraudulent Con~fllnnCf'. Tel. Co., 151 N. C. 551, GG S. E. 596 (non-
~ce ante. H 10Sa, 108G. delivery of a telegram anJloul~cing a mother's 

Distinguish tho question of le8ti,fyino OIL t"r. death; the mother's expressions showing 
.tand to one's own intent (ante, § 581). affection for L\ son, admitted); 1920, Western 

§ 1730. 1 1867, Wells, J., in Day v. Stick- Union Tel. Co. v. Kilgore, Tex. Civ. App, 
ney. 14 All. MS'IIl. 258 (admitting hostile 220 S.W. 59a (exprellsions of grief at u relative's 
cltpreSllions to iI:lpeaeh a witness' credit): grave, e.dmitted); 1882. People v. O'Laughlin, 
.. His prejudices can be known only by his 3 Utah 133, 1 Pac. 653 (riot; tClltimony to 
expressions of them; and therefore Buch dec- expressions of "a general feeling of insecurity 

- lnrations are the legitimate dvidence of thrir and alarm" and the riotous conduct, admitted). 
existence." Contra: 1896, Gloystine v. Com., Ky. 

t ENGLAND: 1699, Spencer Cowper's Trial, ", 33 S. W. 824 (statements about had smella. 
13 How. St. Til. 1165 ff. (statements of the excluded; but here the statemellts were prob-
deceased lUI to being melancholy, ill, and in ably IUlsertioDS of csternul facts). 
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Here, the declarations of the person as to her or his own state of affections 
are admissible under the present principle. In most instances, such expres-
sions are chiefly useful in an indirect or circumstantial way only (ante, §§ 394, 
1715); in some instances, they merely state reasons for a departure from the 
horne and thus belong in the preceding section. But in general no discrim
ination is made on these points; and it is said merely that declarations made 
at a time when there was no motive to deceive are admissible: 3 

3 The fo\lo\\ing list includes also a few band, exhibiting her affection, held admissible) ; 
cases which reject the decrurations for one or 1898, Driver 11. Driver, 153 Ind. 88, 52 N. E. 
another reason: 401 (divorce; letters of husband and wife 

ENGLAND: 1825, Walton 11. Grecn, 1 C. & received to show their condition of feelings); 
P. 621 (necessaries to a wife; defence, her 1919, Kraeger 'D. Kraeger, Ind. App. , 
adultery; wife's statements admitted a.~ 125 N. E. 484 (alienation of husband's affec-
.. forming part of the cause of her being so tions; husband's declarations, admitted) ; 
turned out "); 1832, Willis 'D. Bernard, 8 Bing. Iowa: 1895, Bailey v. Bailey, 94 Ia. 528, 6:J 
376 {letters of a v.ife to her husband or others, N. W. 341 (action against a father-in-law for 
admitted to show her feelings towards him); alienation of affections; expressions of de-
1834, Jones v. Thompson, 6 C. & P. 415 (state- fendant and of his son, admitted to show thl) 
ment of a wife, in crim. con., as to a diary kept state of their feelings); 1896, Puth v. Zimble
by her, that she kept it to show to her husband, man, 99 Ind. 641, 68 N. W. 895 (crim. con.; 
admitted to evidence her feelingll towards her letters to the defendant after the alleged 
husband); 1835, Wilton v. Webster, 7 C. & P. misconduct. admitted}; 1899, State v. Butts, 
198 (let.ters by a wife, offered to show her 107 Ia. 653, 78 N. W. 687 {letter of a co-
hJ\ppiness "ith her husband, not admitted re~pondent on a charge of adultery, showing 
bec.!luse written after attempted adultery}. his feelings towards the respondent, ad-

UNITED STATES: Federal: 1901, Ash v. mitted}; 1906, Hurd"ick v. Hardwick, 130 
Prunier, 44 C. C. A. 675, 105 Fed. 722 {aliena- Ia. 230, 106 N. W. 639 {alienation of a hus
tion of husband's affections; correspondence banu's affections by a father-in-h.w; the 
of husband and plaintiff before and after the h.usband's statemeGtH to hi!! wife, on taking 
time ill issue admitted}; leave, as to being influenced by his father, 
Alabama: 1895, Long 11. Booe. 106 Ala. 570, admitted; two judges dissent, citing no 
17 So. 716 (wife's letters, admitted); authority); 1916, Smith v. Rice, 1i8 II!. 673, 
California: 1915. Cripe v. Cripe, 170 Cal. 91, 160 N. W. 6 (here the special purpose was to 
148 Pac. 520 (father's alienation of husbnnd- show prior unhappy marital relations, in 
son's affections; the husband's statements mitigation of damages) ; 
to the father as to th" wife's drinking-habits, Kansas: 1902, Roesner v. Durrah, 65 Kiln. 
admitted to show the husband's state of 599, 70 Pac. 597 (wife's declarations before 
affections and nlso ·the fatLer's motive); gUilty intimacy \\ith defendant. admitted); 
1919, Bourne v. Bourne, 43 Cal. App. 516, 1904, Nevins v. Nc\ins, 68 Kan. 410, 75 Pal'. 
185 Pac. 489 {alienation of affections: hus- 492 (alienation of affections; husband's state
band's statements admitted to evidence "the ments admitted to show the source of his 
Rtate of the husband's feelings ") ; change of mind) : 
Colorado: 1894, Williams v. Williams, 20 Colo. Kenluckt/: 1914, Willey v. Howell,159 Ky. 805, 
51, 37 Pac. 614 (alienation of a husband's 169 S. W. 519 (alienation of affections; wife's 
affections by his mother; the husband's letter complaining of cruel conduct and express
declarations as to the defendant's conduct, ing an intention to leave him, held admissible) ; 
admitted "to deterznine the cause or motive j}faryland: 1881, Robinson v. State. 57 Md. 
which prompted his separation from Iris wife") ; 1·1, 19 (abduction of wife and children of M.; 
Illinois: 1896, Laurence v. Laurence, 164 Ill. the "ife's declarations, while riding in the 
367, 45 N. E. 1071 (issue as to a maniage of wagon driven by defendant, that she was leav
the deceased; letters written to the alleged ing M. of her own choice, admitted to show 
wife, admitted as showing "how the deceased that she was not under constraint); 
regarded" her}; . MQ,8sachU8etts: 1852, Jacobs 11. Whitcomb, 10 
Indiana: 1884. Higham v. Vanosdol, 101 Ind. Cush. 257 (admitting a wife's expressions of 
160, 16.1 (erim. con.; wifc's declarations of the hostile feclings; "the usual expressions of 
husband's ill-treatment, made on the day of such feelings are original evidence, and often 
elopement, excluded; being made after the the only proof 'Jf them which can be had ") ; 
influence of the defendant had arisen, tho 1857, Collins v. Stephenson,8 Gray 440, 8emble 
present rule WIIS held not sutisficd); 1893, (by a wife when leaving her husband, as to her 
Pettit t. State. 135 Ind. 393, 416, 34 N. E. 1118 motive, admissible); 
(wife-murder; the wife's letters to the hus- Michigan: 1881, White v. Ross, 47 Mich. 172, 
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1838, Sir F. Pol Jock, arguing, in Wright v. Tatham, 5 CI. & F. 683: "The letters of a wife 
written to her husband before the time of ar. alleged adultery are admitted, . . . [though] 
the wife herself is not examined. Why? Because credit is given to her for having acted 
with sincerity at the time; and her letters are receivable to show the state of her affec
tions before her elopement, being written at a moment when she had no purpose to answer 
in writing them." 

1839, ROGERS, J., in Giwhrist v. Bale, 8 Watts 356 (the wife's declarations as to bad 
treatment from her husband were offered to show that she had an inclination to leave 
him, and was not enticed by the defendant): "The motives ..• in most cases cannot 
be shown except by her declarations made at the time to her relations and friends." 

1851, CATRON, J .• in Gainea v. Relf, 12 How. 535: "The letter of D .... is competent 
to prove the state of feeling, affeetion, and sympathy of D. towards his wife when he wrote 
the letter .... There is no ground to suppose that the letter was "Titten collusively. 
It appears to have bet!n ingenuous and honestly intended." 

In such an action, in particular for alienation of ajJecti01UJ, the statements 
of the alienated spouse, exhibiting the mental condition of alienation and 

10 N. W. 188 (alienation of wife's affections; 
wife's letter.~ before and aftcr marriage, ex
cluded, where no misconduct of deft'ndant had 
been otherv.isc shown; no precedent citcd); 
1883, Perry v. Lovejoy, 49 Mich. 529, 14 
N. W. 485 (same; wife's letters admitted; the 
preceding case practically repudiated); 1l:>87, 
Edgell v. Francis, 66 Mich. 303, 33 N. W. 501 
(similar); 1894, Dalton 11. Dreggc, \)9 Mich. 
250, 252, 58 N. W. 57 (husband'~ tt!marks 
showing feelings, in crim. con., admitted); 
1897, McKenzie 11. Lautenschlager, 113 Mich. 
I7l, 7l N. W. 489 (alienation of wife's affec
tions; her letters and utterances, admitted) ; 
M i,muata: 1894, Lockwood 11. Lockwood, 67 
Minn. 476, 70 N. W. 784 (action for loss of 
husband's affections; the husband's declara
tion that he had decided to separate from his 
wife, admitted) ; 
Missouri: 1884, State v. Leabo, 84 Mo. 168, 
171 (wife-murder; the wife's letter showing 
affection, admitted); 1900, State 11. Callaway, 
154 Mo. 91, 55 S. W. 444 (husband's and wife's 
letters to a third person, admitted); 1910, 
Fuller v. Robinson, 230 Mo. 22, 130 S. W. 343 
(statements by the ",ife, admitted; semble, 
sta tements after her nlleged misconduct would 
1m inadmissible, if collusion ",ith the husband 
were likely; SO also the defendant's wife's con
duct inclicating coolness is admissible) ; 
Nell' York: 1909, Cochrnn 11. Cochran, 196 
N. Y. 86, 89 N. E. 470 (husband's declarations, 
excluded; E. T. Bartlett, J., diss.) ; 
North Carolina: 1920, Cottle v. Johnson, 179 
N. C. 426, 102 S. E. 769 (alienation of affec
tions; conversations and letters between hus
band and wife, admitted) ; 
North Dakota: 1911, Luick v. Arends, 21 
N. D. 614, 132 N. W. 353 (alienation of "'ife's 
affections; her declarations of affection or the 
opposite, up to the time of the defendant's 
influence, admissible, but not to include state
ments of th" conduct causing it) ; 

Ohio: 1861. Preston v. Bowers, 13 Oh. St. I, 
11 (alienation of affection; the statements, 
"made recently prior to the alleged 6eduction," 
admitted" to show the state of her affections" ; 
here made before the marriage) ; 
Oreaon: 1921, Noll t'. Carlin, - Or. ,199 
Pac. 596 (husband's action for alienation of 
wife's affections against wife's parents; wife's 
letters admitted for defendant. to show that her 
real moth'e was dislike of husband's parcnts' 
pro-German disloyal sentiments during th.! 
war); 1919, Schneider v. Tnpfer, 92 Or. 520, 
180 Pac. 107 (alienation of wife's affcction.~) ; 
Pennsylvania: 1900, Lyon v. Lyon, 197 Pa. 
212, 47 Atl. 19=1 (alienation of affections; hus
band's statcments after ubandonment, ex
eluded); 1913, Ickes v. Ickes, 237 Pa. 582, 
85 At!. 885 (alienation of affections; defend
ant's statement of his intention to leave and 
his motive therefor, made prior to leo.ving, 
admitted; but the Court seems incorrectly to 
place the ruling on the principle of § 1725, ante) ; 
1921 Curtis v. Miller, 269 Pa. 509, 112 AU. 
747 (alienation of wifc's affections; "ife's 
letters to plnintiff, written before separation, 
admitted to show the" happy o.nclllffectionatl! 
relations existing bctween them ") ; 
Rhode Island: 1899, Rose v. l\IitC'hell, 21 R.1. 
270, 43 AU. 67 (alienation of "ire's affections; 
wife's utterances, after leaving, admitted) ; 
T=: 1914, Brown v. State, 74 Tex. Cr. 356. 
169 S. W. 437 (like Pcttit v. State, Ind.,~but 
decided contra; Dnvidson, P. J. dis.~.) ; 
South Dakota: 1922, Clendennen v. Bain
bridge, S. D. , 187 N. W. 727 (alienation 
of affections) ; 
Vermont: 1892, Rudd v. Rounds, 64 Vt. 432, 
439, 25 Atl. 438 (erim. COil.; wife's dec
larations while leaving, as to reasons for 
lell.\ing the husband, admitted to show her 
feelings); 1894, Fratini o. Cuslani, 66 Vt. 273, 
29 Ati. 252 {crim. con. and alienation of 
affections; the wife's letters not admitted for 
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the motives therefor, sometimes mention aci8 and lltteranc~ of the defendant 
as the alienating influence, c. g. when the alienated wife says to her husband, 
referring to the defendant, "He offered to marry me if I could get a divorce 
from you, and so I am ready to leave you." Here the alleged utterances 
of the defendant need not be taken as facts, much less as true assertions -
(po,~t, § 1 i68); but the wife's reference to them is plahly evidential of the 
relation of cause and effect ht her milld between her present alienation of 
affections and the defendant's illB.uence, -i. e. her motive (ante, § 1729); there
fore, supposing that the fact of the defendant's efforts and influence is other
wise evidenced, the wife's utterances of the above sort should be received to 
show their result on her state of mind.4 In this aspect, the defendant's utter
ances and acts as recited by her are not hearsay, but fall under the principle 
of § 1768, post. 

the plaintiff in rebuttal, because not shown to as to conduct with defendant, admitted, BUb
have been written before grounds to suspect ject to proper instructions; approving Cripo 
collusion, etr., existed); 18!l8, Wilkins v, II. Cripe, .!"pra, note 3, and repudiating Barlow 
Metcalf, 71 Vt. 103, 41 At!. 1035 (bastardy; II. Barnes, 172 Cal. 98, 155 PILC. 457 and Hum
dcfendant's expressions of feeling towards phroy I). Pope, infra}; Colo. 1894, Williams 
pluintiff, excludl,d, only because his feelings at II. Williums, 20 Colo. 51, 58, 37 Pac. 614; Md. 
the time in question were irrclevant}; 1908, Hillers I). Tnylor, 108 Md. 148, 69 At!. 
WCI.'Ihi1l0lon: 189H, Beach 11. Brown, 20 Wash. 715 (doctrine approved; but held not to 
266, 55 Pac. 46 (sPou8e's letters of affection, admit an utterance which merely recited con-
admitted) ; 1902, Stanley I). Stanley, 27 duet of the defendant, und thus had no sig
Wash. 5iO, 68 Puc. 187 (ulienation of bus- nificance unde· the present doctrine); 1911, 
band's affections; husband's declarations Hillers 11. Tavlor, 116 Md. 165, 81 At!. 286 
more than two yenrs after separntion, and (husband's cOllversations, unspecified, h~re 
six months after suit begun, excluded); 1921, held admissible, follov.;ng the rule of the prior 
Harringer I). Keenan, Wash. ,201 Pac. decision}; lIIich. 1887, Edgell 1/. Francis, 66 
a06 (alienation of wife's affections; the Mich. 303, 33 N. W. 501 (cited aupra, n. 2). 
wifc's letters of afft'ction to husband, written Contra: 1905, Humphrey 11. Pope, 1 Cal. 
prior to separation, admitted on his behalf); App. 374, 82 Pac. 223; 1920, Jacobs I). Jacobs, 
Wisconsin: 1896, Horner 11. Yance, 93 Wis. 95 Conn. 5i, 110 Ati. 455 (divorr.e for cruelty; 
352, 67 N. W. 720 (erim. con.; wife's letters tho wife's complaint to A .• testified to by A., 
sho\\;ng affection, admitted); 1909, White v. that the husband choked her, excluded as 
White, 140 Wis. 538,122 N.W.I051 (husband's immaterial); 1889, Huling w. Huling, 32 Ill. 
declnration, ill wile's action, admitted). App. 519, 521; 1884, Higham II. Vanosdol, 

In this class of cases, ns in others preceding, 101 Ind. 160, 164 (cited Itupra, n. 2); 1908, 
a Court oreasionally rests the admission on the Leucht v. Leucht, 129 Ky. 700, 112 S. W. 845 
Verbal Act doctrine: 1853, Cattison 11. Catti- (the opinion apparently does not perceive the 
Bon, 22 Pa. 2i7 (divorce claimed (or wilful distinction); 1861, Preston II. Bowers, 13 Oh. 
desertion; declarations of the wife on the night St. I, 11 (cited wpra, n. 2); Westlake v. 
of her flight, ndmitted); 1890, Glass 11. Bennett Westlake,34 Oh. St. 621, 634; 1914, Brison 
89 Tenn. 482, 14 S. W. 1085 (declarations of a I). McKellop, 41 Okl. 374. 138 Pac. 154 (alien-
wife's motive on leaving home, admitted). ation of husband's affections; the husband's 

In State I). Punshon, 124 Mo. 448, 27 S. W. statements to the wife as to what the de!endnnt 
1101 (189·1), such evidence wns against aU pre- his mother had said to him, excluded}; 1921, 
cedent rejected. Pugsley II. Smyth, 98 Or. 448, 194 Pae. 686 

4 Accord: Fed. 1918, McGowan II. Armour, (alienation of affections; wife's statementA 
8th C. C. A., 248 Fed. 6i6 (nlienation of hus- merely as to facts of eo-rcspondent's conduct, 
band's affections; the husband's narrative to here excluded); 1919, Gilmoro II. Gilmore, 42 
wife of con·.ereations with defendant, excluded S. Dak. 236, 173 N. W. 865 (alienation of 
on the facts); Cal. 1915, Cripe II. Cripe, alIections of husband by his parents; hus-
liO Cal. 91, 148 Pac. 520 (alienation of hus- band's statement to the wife, of his reason for 
band's affection.~; the husband's statements writing her a letter, viz. that his parents bad 
about the WIfe's conduct, admitted); 1920, said that he was not the father of their infant 
Adkins II. Brett, 184 Cal. 252, 193 Pac. 251 child, exrluded, heeallllA made prior to hill 
(alienation of wife's affections; wife's state- abandonment of her; E:lloneous; Smith, C. 
menUs All to her affections, including statemenUs J., and McCoy, J., di8IL). 
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§§ 1714-1740) STATEMENTS OI~ MENTAL CONDITION 
,I 

§ 1731 
• 

§ 1731. Statements of Opinion or BeUef. Utterances of opinion or belief 
are usually circumstantial in their significance (ante, § 266) rather than 
direct assertions. But so far as the existence of an opinion or belief in a specific 
person is material, the person's contemporaneous assertions of its c.'(istence, 
made without any apparent motive to deceive, are admissible. This was 
always recognized, for example, as a proper mode of proving atheism to 
disqualify a witness; 1 other instances are naturally rare.!! / 

I 

C. STATEMENTS BY AN ACCUSED 

§ 'I i32. Sundry Statements by an Accused Person (Pm'pose, 1II0tive, Good
Will, Fear, before or during or after the Deed; Political Opinions). Statements 
by an accused person may involve instances of almost every one of the pre
ceding sorts, but it is convenient to consider them in one place, in order that 
the necessary discriminations may be made. 

In the first place, any and every statement by an accused person, so far as 
not excluded by the doctrine of confessions (ante, § 815), or by the privilege 
against self-crimination (post, § 2250), is usable agairult him as an admission 
(ante, § 1048). Thus, it is unnecessary for the prosecution to establish the 
propriety of such statements under the present Exception, because they would 
be in any case receivable as admissions. For this reason, since a person's 
own statements are not receivable in his favor as admissions, there has been 
a strong judicial tendency to ignore the bearings of the present Exception 
for statements offered in favor of the It is therefore proper to 
inquire how far the present principles are after all available for such a 
purpose. 

(1) Statements of duign or plan, as already noticed (ante, § 1725), are in 
general admissible, so far as the design or plan is relevant to show the doing 
of the act designed. Accordingly, it has never been doubted that the threats 
of an accused person are admissible to show his doing of the deed threatened,! 
so also the threats of the deceased, on a charge of homicide, are by most Courts 
admitted to show the deceased to have been the aggressor.!! Upon the same 

• 

• 1731. 1 POBt, § 1820. 
Ststements of political opinion have al80 

been admitted as circumstantial c\idence 
(ante, § 195 and § 369); for the .=cd's opin
iom, sec post, § 1732. 
,. I 1702, Hathaway's Trial, 14 How. St.' Tr. 
653 (cheating by pretending to be so beWItched 
by Sarah M. that he could not cat; to ,;how 
that tbe community was imposed on by the 
fraud, e,idence was offered of the abuse and 
imprccations uttered by sundry persons 
against Dr. M., who had procured the libera
tion of the supposed witch, and had hcld to 
expose the fraud; objected to 118 hearsay; 
L. C. J. Holt: "This evidence is proper; 
he is indicted for a cheat, for endcllvoring to 
beget an opinion in people by his fraudulent 

practices that he is bewitched; . . . now 
is not this an cvidence that his pretending 
himself to be bewitchcd begot that opinion 
in the people? "); 1848, McCracken 1>. West, 
170h. 16, 24 (declaration by a defendant, bued 
on a repr(;sentation as to M.'8 credit, as to 
what he thought IH. waa worth, and made 
prior to the reprellCntation, admitted as evi
dence of his belief). 

§ 1732. I 1848, New Gloucester 1>. Bridg
ham, 28 Me. 68 ("declarations of defendants, 
tending to show their having formed deter
minations to commit crimes. are always admis
sible agllinst them when accused of committing 
the same"; here said of the illegal sale of 
liquor). The cases are collected ante, § 105 

% The CII8C8 are collected ante, § § 110, 111. 
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§ 1732 EXCEPTIONS TO THE HEARSAY RULE [CHAP. LVI 

principle, the expressions of plan, by the accused, rwt to do the thing charged, 
or to do a different thing, are equally admissible.3 

(2) Statements before the act, asserting malice or hatred, are always received 
against an accused; 4 except so far as the time of feeling is so remote as to 
make it irrelevant (ante, § 395). Is there any reason why prior statements 
in favor of the accused for example, of good feeling towards the injured 
party, or of fear of him as an aggressor should not be equally admissible? 
Conduct offered as circumstantially evidential does not seem to be objected 
to.5 But statements asserting directly the eXL'!tence of such feelings are by 
some Courts treated as inadmissi~le, so far as they do not accompany the 
very act charged.6 

J ENGLASD: 1699, Spencer Cowper's Trial 
13 How. St. Tr. 1170 (murder at night; to 
prove an alil)i at a certain lodging-house, the 
fact was admitted that the defendant had 
come to town that day and had gone to the 
house and engaged lodgings, promising to 
come there for the night). 

CANAD .. _: 1876, R. 11. Chasson, 16 N. Br. 
546, 582 (murder; purpose of defendant and 
his companions as expressed in going to a house 
and entering, allowed). 

UNITED STATES: Federal: 1827, U. S. II. 
Craig, 4 Wash. C. C. 729, 732 (the defend
ant was arrested in a compromising position; 
declarations made beforehand that he was 
going to the plaee to get bail for his brother
in-law, received); Alabama: 1921, Crenshaw 
11. State, 205 Ala. 256, 87 So. 328 (murder; 
in explanation of defendant's whereabouts, 
his prior announcement of his intention to 
go to the place, as referable to .. an innocent 
plan rather than to a consciousness of guilt." 
admitted); Indiana: 1879, Grimes II. State, 
68 Ind. 193 (larceny; the defendant borrowed 
a gun, deelaring that he was going to B. to 
shoot; his intent being material. a plan with 
D. to go to B.. made before taking the gun. 
was admitted to show that he actually intended 
to go to B.); Tennessee: 1867. Garber 71. 

State. 4 Coldw. 161 (defendant's declarations, 
when starting to find deceased, of intent as 
an army officer to arrest him a.~ a deserter, 
admitted); Texas: 1914, Brown ~17. State. 74 
Tex. Cr. 356, 169 S. W. 437 (wife-murder; 
that the defendant had a short time before 
saved his wife from drOwning, admitted. but 
not the defendant's statement to friends re
counting the act; this distinction is unsound; 
the man's rccital of the act must have had 
some apparent revelation of his sentiments 
and intentions toward the object of his 
act; as negll tiving cither hostile intent or 
hostile emotion, the statement was admis
sible). 

done 80; his declarations of intention some 
days before the act. as to the kind of books he 
intended to destroy, were rejected by Cramp
ton, J., and Greene. B.); 1843. Com. II. Kent, 
6 Mete. Mass. 221 (counterfeiting dies; the 
defendant's declaration, at the time of order
ing them, as to his purpose in wanting them, 
excluded; no reason given); 1905, State 71. 

Dean. 72 S. C. 74, 51 S. E. 524 (murder; the 
accused's prior statements of innocent purpose 
in going to thE' place. excluded). 

4 This is not questioned; illustrations win 
be found in the citations ante. § § 105 IT .• 394; 
1908. Hil1l1. State, 156 Ala. 3, 46 So. 864. 

6 Ante. § 394. 
8 Cases on both sides arc as follows: 

Alabama: 1872. Birdsong 71. State, 47 Ala. 
68. 71. 77 (defendant's statements. hefore the 
killing, of a desire to avoid the deceased. ex
cluded); 1909, Maddox v. State. 159 Ala. 
53, 48 So. 689 (Mayfield, J .. "The writer of 
this opinion thinks that this Court and somo 
trial Courts have gone too far. in certain of 
the cases reported. in admitting such e~-idence 
against the accused"; here admitting declara
tions of the accused made at and about the 
time of leaving home. but excluding others 
made later; the learned Court. instead of 
excluding more evidence auain~t accused 
persons, should admit more evidence Jar 
them; the logic-~hopping in such cases as the 
present seems a pitiable method of getting at 
the truth about a murder. pitiable, that is. 
when ono rellects that it is the method 
used by able men administering II. great 
legal system. and fancying themselves to be 
doing its proper service; Florida: 1903, Fields 
11. State. 46 Fla. 84, 35 So. 185 (assault 
with intent to kill; defendant's prior appliea
tion to an officer for protection, excluded); 
1910. White 17. State. 59 Fla. 53. 52 So. 805 
(certain prior eonversstions, held admissible) ; 
Georoia: 1848. Monroe 17. State, 5 Ga. 85 
132 ("testimony which Went to establish by 

Contra, but wholly unsound: R. 17. the prisoner's own acts and declarations his 
Peteherini, 7 Cox Cr. 82, Ire. 
blasphemously burning the Holy 
the defendant denied having 

I 

of knowledge of the threats and ~-iolent conduct 
: of the deceased and his constant alarm and 

knowingly apprehension, by reason thereof, of death or 
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It has been argued that the party must not be allowed to It make evidence 
for himself." But this objection applies equally to many classes of statements 
under the present Exception, and is yet not thought of as fatal. Moreover, 
the notion of "making," that is, "manufacturing" evidence, assumes that 
the statements are false, which is to beg the whole question. 

Then it is further suggested that at any rate the accused, if guilty, may 
have falsely uttered these sentiments in order to furnish in advance evidence 
to exonerate him from a contemplated crime. But here the singular fallacy 
is committed of taking the possible trickery of guilty persons as a ground for 
excluding evidence in favor of a persollllot yet proved guilty; in other words, 
the fundamental idea of the Presumption of Innocence is repudiated. We 
elaborate this presumption in painful and quibbling detail; we expend upon 
it pages of judicial rhetoric; we further maintain, with sentimental excess, 
the privilege against self-crimination; in short, we exhaust the resources of 
reasoning and strain the principles of common sense to protect an accused 
person against an assumption of guilt until the proof is irresistible; and yet, 
at the present point, we throw these fixed principles to the winds and make 
this presumption of guilt in the most violent form. Because (we say) this 
accused person might be guilty and therefore might have contrived these 
false utterances, therefore we shall exclude them, although without this 
assumption they indicate feelings wholly inconsistent with guilt, and although, 
if he is innocent, their exclusion is a cruel deprivation of a most natural and 
effective sort of evidence. To hold that every e~1Jression of hatred, malice, 
and bravado is to be received, while no expression of fear, goo.d-will, friendship, 

some great bodily hurt at the hands of M."; put under a peace-bond, excluded); Pen7l81l1-
its admissibility held to depend on whether it I'ania: 1918, Com. v. Principatti, 260 Pa. 587, 
accompanied an act as a "part of! the 'res 104 Atl. 53 (" a black hand" agent killed by 
geste"'); 1904, Taylor v. State, 121 Ga. 348, accused; the accused's prior application to 
49 S. E. 303 (statements that he was afraid to the police for protection, admitted, as evi-
go where the deceased was, excluded); Lauisi- dencing his fear); Termc88ee: 1901, Colquit 1'. 

ana: 1910, State v. Kinchen, 126 La. 39, 52 State, 107 Tenn. 381, 64 S. W. 713 (defendant's 
So. 185 (here the Court falls back in defence, prior statements that the deceased had 
as many others have done, on the bugbear threatened him, excluded); TexaB: 1898, 
phrase, invented apparently by Mr. Wharton, Red v. State, 39 Tex. Cr. 414, 46 S. W. 408 
.. self-serving," a term which merely pcr- (that he wished to get away from the vicinity 
petuates the long-abandoned doctrine of of the deceased, excluded); 1900, Nelson '<'. 
interest, i. e. every prrson when speaking on a State, Tex. Cr. ,58 S. 'V. 107 (defendant's 
matter in which he is interested is presumably application to city marshal for protection, 
false in every detail: this worn-out notion etc .• admitted); 1903, Poole v. State, 45 Tex. 
should be totally discarded): Mississippi: Cr. 348, 76 S. W. 565 (accused's statements, 
1859, Newcomb 1'. State, 37 Miss. 383, 398 before the homicide, that he did not wish to 
(defendant's statement, shortly before the have trouble, admitted); 1921, Powers 21. 

homicide, that he .. had no harnl against State, 88 Tex. Cr. 457, 227 S. W. 671 (murder; 
[deceased), and would not hurt a hair of his defendant's prior declarations, expressing 
head," excluded; because to admit it would fear of "trouble," admitted); 1921, Watt 21. 

be "to allow a party to make evidence for State, Tex. Cr. ,235 S. W. 888 (murder; 
himself"); Missauri: 1880, State v. Van Zant, defendant's prior statements to the deceased 
71 Mo. 541 (assault; defendant's statements protesting against deceased's aggressions, etc., 
prior to and at the time of the affray, as to excluded; unsound); Vermont: 1904, State 
his physical condition excluded); 1905, State 21. Raymo, 76 Vt. 430, 57 At!. 993 (assault on 
1>. Atchley, 186 Mo. 174,84 S. W. 984 (murder; B.; plea, self-defence; defendant's declarations 
defendant's application to have the deceased of fear of B., prior to the !\IIAAult, excluded). 
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or the like, can be considered, is to exhibit ourselves the victims of a narrow 
whimsicality, which might be expected in the tribunal of a Jeffreys, going 
down from London to Taunton with his list of intended victims already in 
his pocket, or on a bench "condemning to order," as Zola said of Dreyfus' 
military judges. But it was not to have been anticipated in a legal system 
which makes so showy a parade of the presumption of innocence and the 
rights of the accused. This question-begging fallacy about "making evi
dence for himself" runs through much of the judicial treatment. There is no 
reason why a declaration of an existing state of mind, if it would be admissible 
against the accused, should not also be admissible in his favor, except so far as 
the circumstances indicate plainly a motive to deceive. 

(3) Statements of intent or motive, at the time of the act charged, are of 
course admissible under the present Exception. Whether in strictness the 
principle properly involved is the present one, or that of the Verbal Act doc
trine (post, § 17i2), is perhaps open to question. Practically there can be 
little difference in theresult; for, under either principle, the statements must re
late to the present state of mind at the time of the act. :\lost Courts treat the 
question in terms of the Verbal Act doctrine.7 The statements, as already in
dicated, ought to be admissible as well in fa\'or of the accused as against him. 

(4) Statements after the act, stating the past intent or motive at the time 
of the act, are of course inadmissible under the present Exception; 8 though 

7 Compare with these the cases cited antc, when it constitutes an element o( crimo, Cl!.n 
§ 396 (hostility evidenced by conduct) ; only be asccrtai ned, as all moral qualities 

ENOL.'l.ND: R. II. Petcherini, 7 Cox Cr. 81 nrc, (rom the acts and declarntion~. of the 
(dedarations while throwing books into a party"); North Carolina: 11:;43, State II. 

fire, admissible to prove the inwntion, on a Huntly, 3 Ired. X. C. 418, 422 (charge of going 
charge of blasphemously burning the Holy about armed to the tcrror of the people; 
Scripture). declarations of defendant at. the time, ndmitted 

U:;X'l'ED STATES: Federal: 1909, HUnting- as "characterizing the vcry acts charged"); 
ton 11. U. S., 8th C. C. A., 175 Fed. 950, 956 1905, Merrell 11. Dudley, 139 N. C. 5;, 51 
(fraudulent entries under the homestead laws, S. E. 7i7 (maliciou~ prosecution; defendant's 
by false represent.ations to entrymen; true statements at the time of suing out the warrant, 
representations to other entrymcn during the admitted in hiM favor); West Virginia: 
same period, exeluded; Philips, .T., diss., 1875, State v. Abbott, 8 W. Va. 741, 751, 755 
citing the above text); 1913, Gould 11. U. S., (dcfendant'~ declarations at the time of shoot-
8th C. C. C., 209 Fed. 730 (fraudulent use o( ing, stating his reason, admitted for him; 
mails for irrigation lands investment; letter "the jury lire to consider them in conncction 
of one defendant to another held admissible with all the othl'r evidcnce in the cause; the 
to show good faith); Arkansas: 1852, Cor- Jury must judge from all the facts nnd eircum
nelius 11. State, 12 Ark. 805 (defendant's state- stances shown in evidence whether the mature 
ments, at the time of killing a cow, as to his purpose or intention of the accused as de
object in doing so, admitted; good opinion elared by him at the time were feigned or were 
by Johnson, C. J., quoted ante, § 1714); a mere pretence or pretext assumed to cover 
Indiana: 1871, Hamilton 11. State, 36 Ind. up his real purpose, object, or intention in 
280, 282 (robbery; dl'fendant's declaration, shooting "). 
while beating the person, that he was reveng- In cases iuvulving the doings of a mob or 
iog himself (or an assat:lt, admitted); Maine: riotOUB as8emblage, several principles have a 
1885, State v. Walker, 77 Me. 488, 490 (killing bearing; these are explained, with references 
of one of a party attacking the defendant's to the various places of trentment, post, § 1790 ; 

; defendant's statements at the time of some of the cases have been placed ante, 
'he shooting, admitted to show "in what con- §§ 1729, 1730. 
dition of mind the respondent was at the 8 1880, State v. Howard, 82 N. C. 627 
time"); MlUIsachmeU8: 1881, Com. II. Abbott, (murder a:~ night; the defendant bad gone on 
130 Ma~ 472 (" the intent or disposition, the same morning to the house of the deceased 
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usable against the accused as admissions. But subsequent statements predi
cating then exi.8ting state of mind are properly admissible under the present 
Exception. No question is made about this when they are offered against 
the accused, because they are at any rate available as admissions.9 But they 
should be equally admissible in his favor. tO In both cases the object is to 
ascertain his subsequent state of mind, and thence to infer (ante, § 395) his 
state of mind at the time of the act. It is true that these declarations may 
not be thought to fulfil the requisite of the present Exception (ante, § 1714) 
that there should be no apparent motive to deceive; but this argument, as 
beCore, seems to involve the ass1lmption of guilt. 

(5) Statements of political opinion form a class difficult to place. In one 
aspect they are statements of opinion, admissible under the general principle 
(ante, § 1731). In another aspect, as e~ .. pressions of a feeling or sentiment,
of antagonism, hostility, loyalty, disaffeetion, or the like, . the~' are equally 
admissible under that principle (ante, § 1730) in favor of as well as against 
the accused. In still another aspect, when offered for the accused, they are 
mere instances of conduct as exhibiting a good loyal character or intent, and 
are thus sometimes inadmissible (ante, §§ 195,367). \Vhatever the more cor
rect theory, they were at any rate long admitted without question in favor of 
the accused on trials for sed1'tion and ireason.H About the end of the 1700s 

• 

and then left, going to 8.'s house; his state- murder; immediately upon the sound of the 
ment, while at S.'8 house, of his reason for shots, witnesses arrh'ed, and the defendant 
going to the house of the deceased, rejected); said: "Gentlemen, come in here;. my God! 
1880, State v. Vann, 82 N. C. 631, 633 (Dillard, I have shot my wife!" excluded; a flagrant 
J.: "We understand the rule to be that a instance of the dogged and needle~ cruelty 
party charged with a crime can never put in to which our technical methods lead); 1922, 
evidence in his own behalf any declarations of State 11. Brooks, Ia. ,186 N. W. 46 
his after ita commission, ••• uniellS as a part (homicide; accused's statements on coming 
of the' res gcstm' to some act which is admitted home explaining how the affray began, etc., 
in evidence"); 1900, State 11. Davis, 104 Tenn. exciuded; another ruling harshly unjust to 
501, 58 S. W. 122 (that "he didn't go to kill innocent men); l!l20, Richardson 1>. State, 
him," excluded). 123 Miss. 232, 85 So. 186 {murder; defend-

g 1869, R. D. Dixon, 11 Cox Cr. 341 (the ant's utterance, just afterwards, "S. tried to 
accused, as he shot, s:!.id, "Take that!" and kill me, and I shot him," excluded; it seems 
immediately afterwards, "I know what I have incredible that a court of a nation regarding 
done and am not sorl'Y for it"; admitted to itself as modern and rational can conSl!nt to 
show motive); 1895, State 11. Brown, 28 enforce such a rule as a part of a supposed 
Or. 147, 41 Pac. 1042 (the defendant, just rational system of proof; the blind bigotry 
aft~r the killing, ran off, saying, "I am the of the Middle Ages, ill its religious persecu
touKhest son of a that ever struck this tions, otherwise incomprehensible to us, be-
town"). comes understandable when we perceive 

Clmira: 1921, Sherman v. State, Ok!. Cr. kindly, accomplished, highly trained gentle-
-, 202 Pac. 521 (murder; plea, self defence; men applying without a tremor such a piece 
defendant's statement, made 5 to 15 min- of cruel stifling technicality as this); 1900. 
utes after the shooting, when arrested, ex- State D. Moore, 156 Mo. 204, 56 S. W. 883 
cluded). (explanations, at the time of arrest, of his 

10 Accord: 1907, State v. Rutledge, 135 Ia. reasons for having shot, excluded); 1849, 
581, 113 N. W. 461; 1896, Com. 1>. Crowley, State v. Hildreth, 9 Ired. N. C. 446 
165 Mas.~. 569, 43 N. E. 509 (exclamations by (defendant's statement after a homicide to his 
a defendant after an assault, as showing his accomplice, "You ought not to have done so," 
apprehension of its repetition, admitted). excluded). 

CCfT/tra: 1907, Day 11. State, 54 Fla. 25, Compare the cases cited post, § 1749. 
44 So. 715 (murder; statement when handing 11 Compare, the cases cited ante, § 195, 
over the knife upon arrest, excluded); 1908, note 2, § 369, and post, § 2119; in the follow
Lyles 11. State, 130 Ga. 294, 60 S. E. 578 (wife- ing cases the evidence W!1B admitted, unleas 
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the matter came into frequent controversy, and some of Erskine's greatest 
arguments dealt with the admissibility of this class of evidence. The notable 
trials of Thomas Hardy and of Horne Tooke left it settled that such evidence 
was available for the accused; and, though the limits of its use are not clear, 
the theory seems to be in effect the first above noted. 

(6) Other principles applicable are as follows: Where a cvnjessory state
ment has been received, the whole said at the time in exculpation is also ad
missible, under the rule of Completeness (post, § 2115). But, apart from this 
principle, it seems highly desirable that any statement protesting innocence, 

otherwise noted; the quotations nrc merely his,' When this convention was planned I 
illustrations from a larger mass of instances: did not menn to use this convention to destroy 

ENGL.~ND: 1683, Lord Russell's Trial, the king and his government'''); 1794, Horne 
9 How. St. Tr. 577, 622 (" I have heard him 'rooke's Trial, 25 How. St. Tr. 344-361 (the 
profess solemnly, he thought it would nlin arguments of Mr. Erskine and Mr. Scott 
the best cause in the world to take any of these (Lord Eldon), and the opinion oC L. C. J. Eyre 
irregular ways Cor the preserving of it ") ; deal at length with this cllU!S oC evidence; 
1684, Rosewell's Trial, 10 How. St. Tr. 214 and the "prior sentiments and opinions of a 
("he kept that day, and the 30th of January, man, very publicly declared," are held ad-
as a day of fasting and prayer, and he preached missible to rebut the evidence or seditious 
Crom that text on the 1st Timothy, 2, 1, 'Pray intention). 
for kings and nil in authority"'); 1696, (Contra: 1809, Lc Blanc, J. [without. argu-
Freind's Trial, 13 How. St. Tr. 39; 1396, ment] in Joseph Hanson's Trial, 31 id. 43, 81.) 
Cook's Trial, 13 How. St. Tr. 372, 391 (" I UNITED ST.'lTES: The settled English prac-
have heard him very much wish prosperity tice seems to have escaped the attention of 
and success to our fleet"); 1710, Dammaree's American Court when the question was pre-
Trial, 15 How. St. Tr. 582 (" At any time when sented at the time of the World War: 1918, 
there have been public rejoicings for any U. S. v. Krafft, 3d C. C. A., 249 Fed. 919 
victories, how has he behaved himself? ") ; (charge of attempting to cause insubordination 
1717,. Francis Francia's Trial, 15 How. St. Tr. in military forces under U. S. St. June 15, 
975 ("It was a great surprise to mc when I 1917, c. 30, tit. 1, § 3; deCendant's offer to 
heard that he was taken "p, Cor he used often show utterances at a prior time "in Cavor of 
to drink a health to king George"); 1780, the war with Germany," held inadmissible 
Maskall's Trial, 21 How. St. Tr. 677; 1781, because irrelevant); 1919, State II. Kahn, 56 
Lord Gordon's Trial, ib. 542, 564; 1794, Mont. 108, 182 Pac. 107 (charge oC sedition, 
Walker's Trial, 23 How. Rt. 'fro 1133 (Mr. under St. 1918, Ex. Sess., C. 11; testimony 
Erskine, for the defence: "When a man is to defendant's expressions of loyal sentiments, 
indicted for exciting sedition and rebellion, excluded as hearsay; no precedent cited); 
is it not evidence, to show that he held a 1919, State v. Wyman, Or. ,186 Pac. 1 
language directly repugnant to any such idea? (seditious utteranccs under St. 1918, C. 11, 
It he had said, 'God bless the kingl', would Extra Sess.; statcmcntsatothertimesexpress-
not that be evidence?" Mr. J. Heath: ing loyalty, excluded). The foregoing rulings 
"[Yes,) if it was lit that meeting"; Mr. Law, are fundamentally unsound. . 
for the prosecution: "If it goes to the whole Point 1Wt involved: 1919, Wells II. U. S., 
tenor of his conduct; but a man shall not be 9th C. C. A., 257 Fed. 605 (charge under U. S. 
justified by saying 'God bless the king!' in the Criminal Code, Mar. 5; 1909, § 6, of conspiracy 
street, when he hns been d/ilmning him in his to prevent by force the execution of U. S. 
house"; Mr. J. Hr·ath: "You should have Joint Resolution, April 6, 1917, declaring war 
examined to that in chieC"); 1794, Thomas on Gcnnany and directing the use oC military 
Hardy's Trial, 24 How. St. Tr. 1066-1094 forces, and also of other laws. by utterances in 
(Eyre, L. C. J.: "If the question be, What was April and May, 1917, urging resistance by 
the political speculative opinion which this force to military conscription; defendant con
man entertained touching a reform of parIia- tended that his intent was to create a public 
ment. I believe we nil think that opinion may opinion against the passage oC the Selective 
very well bE' learned and discovered by the Service Act of May 18. 1917, then pending, 
conversations which he has held at any tim~ and not to advocate resistance hy force; cer
or in any place ..•• But if the declaration tain other utterances, not by the defendant, 
was meunt to apply to a disavowal of the tending to influence public opinion but not 
particular charge made against this man, urging forcible resistance, were excluded 
that declaration could not be received, as, as irrelevant; the present principle was not 
for inst;:mce, iC he had said to eoxne Criend of involved nor discussed). 
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made upon arrest, should be receivable, upon the principle of corroborating 
a witness (ante, § 1144, where the cases are collected), a<; also conduct in
dicating a consciousness of innocence (ante, § 293). Statements after the act 
may also be receivable, for or against the accused, as spontaneous exclama
tions ('res gestal'), under another principle (post, § 1749, where the cases 
are collected). Statements made during possession of stolen good,~, naming 
the source of title by purchase, finding, or the like or claiming owner
ship, are receivable on the verbal-act principle (-post, § 1781, where the cases 
are collected). 

D. STATEMENTS BY A TESTATOR, IN WILL CASES 

§ 1734. Different Classes discrimjnated. Statements by a testator involve 
principles no different from those already considered; but the superficial cir
cumstance of unity namely, their utterance by a testator· and the neces
sity of carefully discriminating the widely different principles applicable to 
superficially similar statements, makes it desirable to consider the various 
classes together. 

The principles of Relevancy of Circumstantial Evidence affecting a tes
tator's mental condition have already been examined (ante, §§ 112, 228, 233, 
271); they involve chiefly the process of inference from a Mental Condition 
at one time to a Mental Condition at another time, and of inference from 
Conduct to Mental Condition. Keeping these in mind, it remains here to 
consider how far the testator's statements are admissible under the present 
Exception as assertions of a state of mind, and how far they are excluded 
because mere hearsay assertions of other kinds of facts. 

For the purpose of distinguishing the principles involved, utterances of a 
testator may be classified as follows: 

(1) That he does or does not intend to make a will of a particular tenor; 
(2) That he has or has not made a will of a particular tenor; 
(3) That he has or has not made a 1()ill, or that a particular wiII is or is not 

•• •• • tn ext8tence, or IS or IS not genume; . 
(4) That a particular will has or has not been destroyed or otherwise 

revoked; 
(5) That a particular will was procured by fraud or undue influence; 
(6) That certain persons have been or are the object of his affection or 

dislike; and 
(7) Utterances indicating insanity, mental feebleness, or the like. 
In examining the propriety of using any of these, it is essential to keep 

separately in mind (a) what is the fact which the utterance is offered to 
evidence. (b) whether this fact is relevant, and in what way, and (c) supposing 
it to be relevant, whether the utterance is admissible to evidence it. 

§ 1735. ' Statements of Dellign, Plan, Intention. A de-
sign or plan to do or not to do a specific act is always relevant to indicate 
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that the act named was or was not subsequently done (ame, § 102). Ac--cordingly, if the issue is whether a will was executed, or a will of a partic-
ular tenor, or whether at the time of execution it contained an alteration, 
the preexisting testamentary design of the alleged tes~tor is always rele· 
vant (ante, § 112). To evidence that design or plan, the person's statemen18 
of his exi.3ting design or plan. are admissible, under the general principle of the 
present Exception (ante, § 1725).1 These statements may be found in oral 
utterances, in letters, in the draft of a will or instructions to an attorney, 
or in any other form. The admissibility of such evidence, on the analysis 
just outlined, is entirely settled.2 

§ 1736. Post-Testamentary Statements sa to Execution, Contents, or Revo
cation. First Theory. Post-testamentary statements of the third, 
and fourth sorts above enumerated, i. e. statements affirming or denying the 
fact of execution, contents, or revocation of a will, are, in their first and 
simple aspect, to be taken as mere assertions of an. external Jact, offered 
as evidence of the truth of the assertion. They do not come within the 
present Exception, nor within any other of the established ones.! They 
are therefore ordinary hearsay assertions, and are inadmissible. This is 
the view taken by a number of Courts, represented in the following 
passages: 2 

§ 1735. 1 1876. Sugden v. St. Lconards, noted thnt the opinion is only a quicksand lor 
L. R. 1 P. D. l5i (Mellish, L. J.: "The those who seek guidance on this subject) ; 
declarations which are made before the will Alabama: 1895, Henry I). Hall, ,106 Ala. 84, 
are not, I apprehcnd. to be taken Ill! [direct] 17 So. 187 (declarations as to a will's non· 
evidence of the will which is subsequently existence, excludcd) ; 
made; they obviously do not prove it; Arkan.slU: 1895, Leslie I). Me Murty, 60 Ark. 
and [but?] wherever it is matcrial to prove the 30l, 30 S. W. 33 (declarations that he~ad made 
state of a person's mind, or what was passing no ",ill, admissible on an issue of forgery) ; 
in it, and what were his intentions, there you Connecticul.: 1905, Spencer's Appcal, 77 Conn. 
may prove what he said, because that is tho 638, 60 At!. 289 (certain declarations adIDitted, 
only means by which you can find out what but only because of lack of proper objection): 
his intentions were"). Iowa: 1906, DlIl'lahugh's Will, 130 la. 692. 

2 The cases are collected ante, § 112 (intcn- 107 N. W. 925 (whether a revoking will had 
tion, as evidence of the doing of an act). been made; the testatrix' stat.ements, just 

§ 1736. 1 That they are not to be taken as before death, that she had made one, excluded; 
assertions of a fact aoal1",t interest is noted the opinion relies upon a paSSllgc in an en-
ante, § 1461. cyclopedia" citing the following' .. which 

2 In the following C3SCS this is the attitude include Sugden'!. St. Lconards. Eng., Lane I). 
taken: Hill, N. H., and Tynan I). Paschal, Tex., infra, 

ENGLAND: 1861, Staines v. Stewart, 2 Sw. n. 3; the learned judge evidently was not 
&:: Tr. 320, 329 (declaration that he had de- aware that the cases cited decide precisely the 
stroyed his will, excluded); 1876, Mellish, J. opposite); 1907, Smith I). Ryan, 136 la. 335. 
in Sugden 11. St. Leonards, quoted IlUpra. 112 N. W. 8 (subsequent declarations, not 

UNITED STATES: Federal: 1901, Throck- admitted to show revocation); 1912, Nixon ~. 
morton 11. Holt, ISO U. S. 552, 21 Sup. 474 Snell baker, 155 Ia. 390, 136 N. W. 223; 
(burnt document, sent anon~mously to the Kentucky: 1879, Mercer I). Mackin, 14 Bush 
probate office, after alleged testator's death; 441 (declarations that be had made a will, no 
his declarations indicating a state of mind as will being found, were rejected as bear1l3Y; 
to revocation, excluded; post-testamentary though the Court on the evidence confessed 

. declarations of an unspecified kind, excluded, that "there is hardly room to doubt" 'that hc 
following Boylan v. Meeker; confused opinion; made the will; Sugden I). St. Leonlll'ds i~ 
Harlan, White, and McKenna, JJ., diss.: relied upon, but is entirely misunderstood) ; 
Brown, J., acc. as to the result of the case only; MaTl/land: 1800, Collins 11. Elliott, 1 H. &:: J. 
in view of the authority of this Court, and the 1 (" that he had made a will," excluded); 
frequent ci$ation of this decieion, it should be 1921, Courtenay 11. Courtenay, Md. , 
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1851, CAMPBELL, L. C. J., in Doe v. Palmer, 16 Q. B. 74i: "Declarations of the testator 
after the time when a controverted will is supposed to ha ... e been executed would not be 
admissible to prove that it had been duly signed and attested as the law requires." 

1864, WILDE, J., in Quick v. Quick, 3 Sw. & Tr. 442 (rejecting subsequent declarations 
to prove contents of a will): "It is familiar enough practice to receive the unsworn 
declarations of the testator in evidence, for the purpose of arriving at his general intention 
where his competency is in dispute or where there is any imputation of fraud in the making 
of his "ill; for in such cases the state of his mind and affections is in itself a material fact, 
of which such statements are the fair e:tponents. But where those declarations are vouched 
to prove .•• the fact that he had declared and embodied those intentions in a certain 
will, they have no other title to confidence than the statements of any other person who 
had seen' the ~ill and could speak to its contents. In this aspect they become mere 
hearsay." 

1876, MELLISH, L. J., in Sugden .... St. LconarcUt, L. R. 1 P. D. 154, 249 (a minority 
opinion on this point): "A declaration after he has made his ... vill, of what the contents 
oi the ~ill are, is not a statement (If anything which is passing in his mind at the time; 
it is simply a statement of a fact within his knowledge, and therefore you cannot admit 
it unless you can bring it within some of the exceptions to the general rule that hearsay 
e .... idence is not admissible t:; prove a fact which is stated in the declaration. It does not 
come within any of the nilES which have been hitherto established, and I doubt whether 
it is an advisable thing to establish newe. ... ceptions." 

• 

Second Theory. But a fe\ .... Courts (inc~asing perhaps in numbers), while 
facing the truth that such utterances are used distinctly a5 hearsay assertions, 
have frankly invoked a special exception to the Hearsay rule ill order to 

113 Atl. 717 (bequest to a child and children 
of a decellBCd ehild; testatrix' post-testamen
tary letter, not admitted to show intent) ; 
Massachu.sdls: 1910, Giles Il. Giles, 204 Mass. 
383, 90 N. E. 595 (testator's declarations not 
admitted to show that a revocatory wI"iting, 
executed as required by la\\', had been made; 
the Court fails to distinguish between prior 
declarations of intention and subsequent 
assertions) ; 
Muausippi: 1909, Miller v. Miller, 96 Miss. 
526, 51 So. 210 (testator's statements that he 
had not made and would not make a will, 
excluded on an issue of forgery); 1920, 
Moore p. Parks, 122 Miss. 301, 84 So. 230 
(declarations of the contents of a lost will, 
excluded; Miller v. Miller followed) ; 
MUlJouri: 1898, Wells II. Wells, 144 Mo. 198, 
45 S. W. 1095 (declarations that he never made 
a will, not admissible to disprove the making): 
Montana: 1904, Colbert's Estate, 31 Mont. 
461, 78 Pac. 971, 80 Pac. 248 (whether a lost 
will had been revoked; the testator's state
ments that he was satisfied with it, excluded; 
following Throckmorton I). Holt, U. S.) ; 
N elD .Hampshire: 1903, Stevens I). Stevens, 
72 N. R. 360, 56 At!. 916 (will Cound, but 
alleged to have been revoked; declarations 
of the testator that he had revoked it, ex
clud(.'<i; yet the opinion purports to approve 
Lane to. Hill, N. R., infra, n. 3, and perhaps 
would have admitted the evidence D8 COrIoba
rative) i 

NetO Jersey: 1860, Boylan v. Meeker, 28 
N. J. L. 276 (declarations as to the non
existence of a will, excluded; soo quotation 
posl) ; 1892, Gordon's Will. 50 N. J. Eq. 
397, 424, 26 At!. 268 (Boylan Il. Meeker ap
proved) ; 
New York: 1825, Dan v. Brown, 4 Cow. 490 
(declarations as to the existence of a will and 
Where to find it, excluded); 1826, Jackson v. 
Betts, 6 Cow. 382; 1844, Gront v. Grant, 1 
Sand. Ch. 235, 237 (declarations as to execu
tion, excluded foUo\\ing Dan v. Brown); 
1901, Kennedy's Will, 167 N. Y. 163, 60 
N. E. 442 (i8SUe 1111 to the revocation of a lost 
will; declarations not admitted to show it.~ 
existence at the time o[ testatrix' death); 
TfJ1InCIIsee: 1901, Earp v. Edgington, 107 
Tenn. 23. 64 S. W. 40 (declarations; not clearly 
specifiC'i, as to the making of a will, excluded; 
following Throckmorton II. Holt, U. S. ; 
the opinion does not make the propel' distinc
tions) ; 
T=: 1885, Kennedy v; Upshaw. 64 Tex. 
411, 417 (forgery of a codicil; testator'a 
declarations' that he had made no change 
in his will, excluded) ; 
Virginia: 1922, Dearing v. Dearing,";" Va. 
-, 111 S. E. '286 (forgery; certain declarations 
excluded) ; 
Wi8consin: 1920, Estate, 170 Wis. 
436. 175 N. W. 917 's declarations 
"that he had made a will" alleaed to be lost, 
admissible) ; 
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admit them. It is not clear to what extent this Exception would be 
carried; apparently its recognition would depend upon the circumstances 
of trustworthiness appearing in each case. The bulwark of this doctrine 
is the opinion of the Master of the Rolls, Sir George Jes::el, one of the 
greatest English judges of the 1800s in the qualities of directness and 
penetration of thought. In the following passages this doctrine is ex
pounded: 3 

a This view is represented in the following be understood as from the judg-
cases; but it should be said that some of the ment of the majority of the Court of Appeal in 
American Courts merely admit the statements Sugden v. St. Leonards, upon this point. I have 
in supposed accord with Sugden 11. St. Leonards expressed the doubts whieh I entertain; all I 
not noting plainly which of its theories are. desire is to leave the qucstion open should it 
followed; compare the comments on that hereafter come before your Lordships' House 
cBSC infra: for decision"; similar statement,,! were made 

ENGLANn: 1873, Sykes' Goods, L. R. 3 by Lords Blackburn and Fitzgerald}; 1897, 
P. & D. 27 (declaration of contents of will as Atkinson 11. Morris, Prob. C. A. 40 (a will im-
altered, made before a codicil confirming perfectly cancelled was found; the defendants, 

. the will, admitted); 1876, Cockburn, C. J., to prove that the v.;ll had been executed in 
. and Jessel, M. R., in Sugden 11. St. I..connrds, duplicate, and that the non-appearance of tho 

L. R. 1 P. D. 154, 163, 172 (lost will; ccrtain duplicate raised a presunlption of destruction, 
unspecified declarations about the ,,;11, held thus legally effecting a rcvocation, offered 
admissible to prove its contents; "he was in the testatrix's declarations that she had exe-
the constant habit of talking to every one with cuted the will in duplicate; e)[cluded, sinc!', 
whom he came into contact ••• of the testa- even assuming Sugden 11. St. Leonards to hr. 
mentary provisions he had made"). It will fully accepted, it did not authorize the UP\! oi 
be noticlld that Mr. Justice Hannen, in Keen declarations as sufficicnt proof that a will 
II. Keen, and in Sugden 11. St. Leonards in had been duly executed). 
the court below (quoted st;yra), came to the CANAlJ.;: 1903, Stewart II. Walker, 6 Ont.. 
same result as Chief Justice Cockburn and L R. 4115, 503 ("while the decision in Sugden 
the Master of the Rolls in the latter case on 11. Lord St. Leonards stands, it mUst be ac-
appeal, but this result was reached on very cepted as the law that declarations subsequent 
different principles. For this reason, in the to the making of a will are admissible as 
cases purporting to follow the ruling in Sugden secondary evidence of its contents OJ). 
11. St. Leonards, it is by no imeans certain UNITED STATES: Alabama: 1878, Conoly II. 
which of the two princip!as of decision has Gayle, 61 Ala. 116, 124, semble (execution and 
been adopted, or whether it has been always loss having been evidenced, the i:lstatrix's 
clearlY understood that a distinct choice of letter, speaking of having made her will, etc., 
principles is open. Perhaps it may be as- was admitted); 
surned that the view of the majority on Georgia: 1861, Patterson 11. Hickey, 32 Ga. 
appeal the second theory 8upra· is the 159 (subsequent declarations of a testator in-
one intended to be accepted. But this du- dicating the non-existence of a will, admitted, 
ference of principle in the opinions in Sugden apparently as an exception to the Heareay 
II. St. Leonards, together with the strong dis- rule); 
aenting opinion of Lord Justice Mellish, have Illinois: 1914, Burton 11. Wylde, 261 III. 397, 
deprived the CBSO of the authority that it 103 N. E. !l76 (revocation by cutting out the 
might otherwise have had. It is not to be signature, etc.; testatrix' declarations that she 
taken as representing the final settlement of had destroyed her will, admitted; eensible 

• 

the law in England, as subsequent opinions opinion, ignoring all the vain theoretical dis-
have pointed out: 1890, Harris II. Knight tinction!, and admitting virtually alI poet-
L. R. 15 P. &: D. 174 (declarations that a will testamentary utterances) ; 
had been mwe, admitted); 1890, Re Ball, Indiana: 1895, McDon:lld II. McDonald, 142 
25 L. R. Ire. 557 (admitting declarations of Ind. 55, 41 N. E. 345 (statements describing '\ 
contents, made after execution, on the genercl will's contents, admitted to show contents and 
ground that there is no difference between non-revocation); .1906, Inlow ~. Hughes, 38 
declarations before and declarations after; Ind. 375, 76 N. E. 763 (post-testamentary 
purporting to follow Sugden 11. St. Leonards) ; declarations as to the tenor of n lost will, held 
1891, Flood II. Russell, 29 L. R. Ire. 97 (pur- admissible only" by way of corroboration" of 
porting to follow Sugden 11. St. Leonards; ad- the testimony of two witnesses required by 
mitting declarations as ~.() execution); 1886, Rev. St. 1901, § 2:'79, quoted po31, § 2052); 
Woodward IP, Goulstone, L·. R. 11 App. Cas. Iowa: 189~, Scott ~. Hawk, 105 Ia. 467, 75 
~ (Hersehe1J, L. C.: "I do not desire to N. W. 368 (that "the deceased, upon 6.arnina-
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1876, .TESSEL, M. IL, in SrlfJdcn v. St. Lcanards, L. It 1 P. D. 154, 231: "[The reasons 
for the exceptions to the Hearsay rule] all exist in the case of a testator declaring the con
tents of his will. ... Having regard to the reasons and principles which have induced 
the Courts of this country to admit exceptions in the other cases to which I have referred, 
we s::...·.ld be equally justified Ilnd equally bound to admit it in this case. When I say 
equally, p~rhaps I state the case a little too low, bcclluse if there is any case in the world 
in which it is incumbent upon II. tribunal not to grant n premium for fraud or wrong, ... 
it is the case (If a 10Rt will. The Court should be Ilnxious, not narrowl~' to rcstrict thc 
rules of evidcnce, which were made for th~ purpose of furthering truth lind justice, but, 
guided by th05e great principles which have guiued other tribunals in other elJuntries in 
admitting this kind of evidence generully, to admit it at all events in the special case 
which we have under consideration." 

18i6, COCKDGRN, C. J., in Sugden v. St. Leonard,q, L. H. I P. D. 1.14,225: "Declarations 
of 'deceased persons arc in se\'eral instances admitted as exceptions to the general rule; 
where such pcr~ons have had pcculiar means of knowledge and ma~' be supposed t.o have 
been without motive to speak otherwise than according to the truth. It is obvious that 
a man who ha.~ made his will stands preeminently in that position. He must be taken 
to'.know thc contents of the instrumcnt he has cxccute(1. If hc speaks of its provisions, 
hc can have no motivc for misrepresenting them, except in the rare instances ill which a 
testator may ha\'c the intcntion of misleading by his statements rcs[:ecting his will. 

tion oCt he instrument and the signatures therc
to, declared it his will, is conviucing evidence ") ; 
Kan.,a8: 1900, Schncc v. Schnee, 61 Kan. fl43. 
60 Pac. 738 (declarations as to contents of a 
lost "ill, admiRSible); 
Kemucky: 1900. Muller v. Muller, 108 Ky. 
511, 5G S. W. 802 (declarations admissible 
to show cont.ents; no UIJthority cited): 
1022, Atherton ~. Ganlin, Ky.·. 239 S. W. 
771 (forgC'ry of a will; "long before Sugden 11. 

St. Leonards was decided, we had adopted 
the rulc that post-testamentary declarations 
of t,he testator as to the contents of a lost will 
nre admissible in corroboration of other e\'i
dt'ncc" :and the snmc rule WAIl here applied; prior 
cases rc\;ewed, in a cnreful opinion by Clay, J.) ; 
Michigan: 1893, Lambie's Estate, 97 Mich. 49, 
57, 56 ~. W. 223 (after evidence of a revoking 
will. te~tatrix's declarations that she had 
chnnged her will, receivcd in corroboration); 
Mi.s8ouri: 1905. :'Ilann ~. Balfour, 187 Mo. 
290, 86 S. W. 103 (after evidence of execution 
Rnd 105s, the testator's declarations as to ccn
tents, etro .• are admissible in corroboration): 
New Hampshire: 1895, Lane '0. Hill, 68 N. H. 
275, 44 At!. 393 (testator's declaration~ as 
to the contents of a lost will, admitted, ex
pre.ssly on the principle of Jessel, M. R., in 
Sugden 11. St. Leonnrds, as a special exception 
to the Hearsay rule: declaration~ as to its 
execution, also admissible, but only in corrobo
ration of "direct evidence"): 
N~w Jersey: 1004, Dnvenport f). Davenport, 
67 N. J. Eq. 320, 58 At!. 535 (lost will: the 
testator's de~larations of contents "a few days 
after the alll'gcd "ill WIlS executed," admitted; 
purporting to follow Rusling '11. Rusling, N. J., 
P08t, § 1738. which deals with a different 
question, and ignoring Boylan 11. Meeker and 
Gordon's Will, N. J., 8upra, n. 2): 

North Carolina: IOOG, Sheltou's Will, 143 
N. C. 218, 55 S. E. 705 (ex{'eption recognized, 
following Jes.~cl, M. R., in Sugden ~. St. 
v.,onarr:s, and Reel ~. Reel, X. C., ~ited P08t, 
§ 1738, n. 2; here a will hore a revocatory 
writing, legally sufficient, and the testator's 
subsequent declartltions w('re admitted on the 
issue of its genuint;ness) ; r." 
Oregon: 1907, 1\liIler's Will, 49 Or. 452, 90 
Pac. 1002 (lost will; t{'st.atrix' declarations, 
up to a short time bcfor(' her death, thut it WAIl 

still on deposit in the bank and unrevoked, 
held admissible: following Cockburn, Co. J.'!, 
view in Sugden v. St. Leonards: able opinion 
by King, C.): 
South Dakota: 1920. State v. Nieuwenhuis, 43 
S. D. 198, 178 N. W. 976 (forgery of a "ill; 
testator's statements at a date 6ubsequent 
that he had made such a ",;11, admitted: 
Whiting, J .• diss.); 
Tennc.!see: 1858. Smiley v. Gambill, 2 Head 
165 (subHequent declarations of the destruction 
of a will. admitted): 1877, Beadles v. Alelt
ander. 9 Baxt. 604. 606 (declarations by the 
testator that he had signed the will in the wit
nes.~es' presence. admissible in corroboration 
as "the declaration of the only party having a 
vested interest to declare the whole truth"; 
approving Reel v. Reel. quoted post, § 1738); 
Texas: 1863, Tynan v. Pasrhal. 27 Tex. 300 
(nssertions received to show the execution of 
the will and to rebut the inference of revoca· 
tion); 1903. McElroy II. Phink, Tex. ", 
76 S. W. 753 (lost will, derensed's statements 
that she had destroyed it, for certain reasons, 
held admissible, being "treated as an excep
tion" confinC'd to the cnse of 1\ lost will last in 
the custody of some person other than the 
testator: careful opinion by Gainea, C. J.). 
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GeneralIy speaking, statements of this kind are honestly made, and this class of evidencll 
may be put on the same footing %;th the declarations of members of a family in matters 
of pedigree .... I am at a loss to see why, when such evidence is held to be admissible 
for the two purposes just referred to, it should not be equally receivable as proving the 
contents of the will. If the exception to the general rule of law which excludes hearsay 
evidence is admitted, on account of the exceptional position of a testator, for one purpose, 
why should it not be for another, where there is an equal degrec of knowledge, and an 
equal absence of motive to speak untruly?" 

1895, JOilDAN, .J., in McDonald v. McDonald, l<t2 Ind. ,j5, 41 N. E. 345: "Such state
ments of the tcstator should be received as evidence %;th great caution, for thc reason 
that they are sometimes made by him for the express purpose of misleading or satisfying 
curious friends or expectant relatives. But the declarations in the casc at bar are not 
open to this objection. They are voluntarily made to a confidentin! friend, ' one who 
apparently had no interest in the estate of the testator ' and not in response to any 
inquiry by him made. Considering the circumstances under which they were made by 
the testator, at a time when sick, but in the full control of his mental faculties, and 
when he scemingly recognized that his death was a near probability, they appear to 
us to bear upon their face the very impress of sincerity." 

Third Theory. There is, however, still a third view, agreeing with the 
second in so far as it admits the declarations, but reaching the result by an
other mode and without invoking a special exception to the Hearsay rule. 
The testator's declarations may be conceived as either directly asserting l!i:~ 
belief (i. e. that he had or had not executed or revoked a will of certain 
contents), or as indirectly and circumstantially indicating such a belief; in 
the former view, they are admissible to ~vidence his state of mind, under the 
present Exception (ante, § 1731); in the latter view, they are admissible as 
circumstantial evidence to indicate his state of mind (ante, § 271). Having 
thus evidenced his belief or consciousness, we may infer from it (backwards 
in time) the doing of the act which produced that belief or consciousness 
(ante, § 176). In other words. by a double process of inference, from utter
ance to belief, and from belief to a preceding act, we argue that the testator 
did or did not execute or revoke. The propriety of the second inference is a 
question of Relevancy, and has been already examined (ante, §§ 176, 271); the 
propriety of the first inference is judicially expounded in the following passages:' 

• The following cases to go upon this testatrix's mind and intentions" after the 
theory: will, lIS shown by her declarations. was evi-

ENGLAND: 1854, Patten 1>. Paulton. 4 JUT. dence to show "what were the constituent parts 
N. 8. 341 (subsequent declarations of a testator of ,:.e will": purporting to follow Sugdcn v. 
admitted, IlSScrting the existence of n will. the St. Leonarda). 

; issue being whether, though it was lost, it had CANADA: 1882, Pike's Will. 4 Morris New!: 
. been revoked); 1864, Whiteley v. King, 10 445 (approving Sugden II. St. Leonards; and 

Jur. N. s. 1079 (same); 1873. Keen 11. Keen. L. admitting. similar evidcmce on the theory of 
R. 3 P. &; D. 107 (quoted supra): 1874. R. 11. Hnnnen. J.). ' 
ClIStro (Tichborne Case), Charge of C. J. UNITED ST.~TES': FeikTal: the following case 

; Cockburn. I. 614 (" It certainly does perhaps belongs here: 1897, Bergere 11. U. S. 
\ strange that the man who had signed his will 168 U. S. 66, 18 Sup. 4 (a will showing that 
I in London in June should imagine he had signed the testator was dealing with all his ll8SP.tS: 

j it ill the ensuing month of November"); the omission of a tract of half a million acres. 

'

I 1876. Hannen. J .• in Sugden 11. St. Leonards. held to be evidence that he did not suppose 
quoted supra; 1880. Gould v. Lakes, L. R. 6 that he owned the land. and therefore that 

I P. D. 1 (per Hannen, J .• that" the state of the there was a defect of title) ; 
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~873, HANNEN, J., in Keen v. Keen, L. R. 3 P. & D. 107 (admitting subsequent declara
tions asserting and denying the existence of a will which was lost, the issue being as to 
whether it had been revoked): "A statement by the testator that he has altered his mind 
as to the disposition of his property, and that he has therefore destroyed his will, although 
it may not be evidence of the fact of the destruction of the will, is evidence of intention, 
from which the fact. of destruction may be inferred, there being other <:ircurnstances leading 
to the same conclusion." 

1876, HANNEN, .J., in Sugden v. St. Le(J7Ulrda, L. R. 1 P. 1). 203: "Believing, as I do, 
the testator made these statements [alluding to the existence of the ",;11) sho",;ng a belief 
in his mind that the ",;11 was in existence at a time subsequently to that at which he could 
have revoked it, I am led to the conclusion that he had not in fact revoked it at any time 
when he had the opportunity of getting access to it. • • . I come to the conclusion that 
his declarations down to the latest period of his life show that he died under the belief 
that that will was still in existence, and rebut the presumption that he had revoked it." 

Alabama: 1847, McBeth 11. McBeth, 11 .000a. 
602; 
Arkansas: 1913, Longer v. Beakley, 106 Ark. 
213, 153 S. W. 811 (whether an insurance
policy request for change oC beneficiary had 
been authorized: the insured's subsequent 
reference to the original persons a., benefir.ia
rieB, and his affection for them. admitted; 
McCulloch. C. J., diss.; the dissenting opinion 
correctly points out that the issue is analogous 
to that of execution oC a will, and that the 
majority opinion seems to go upon the princi
ple of capacity; nevertheless. the result of the 
decision is BOund) ; 
Columbia (Dist.): 1898, Throckmorton r. 
Holt, 12 D. C. App. 552, 574, 581 (on an issuc 
of forgery of a will, "the feelings of the testa
tor towards all the parties and his relations 
with them and apparent intentions as dis
closed by his conduct and declarations," admis
sible, as "suppletory proof," "tending to show 
the state of mind oC the test-Rtor"; good opin
ion by Shepard, J.) ; 
Connecticut: 1873, Johnson's Will. 40 Conn. 
587 (a will having disappeared and the testa
tor becoming insane, later declarations indi
cating his belieC that the will still existed were 
admitted, and the Court thence argued back 
to the conclusion that he did not destroy the 
will • animo revocandi ') ; 
Georgl'a: 1884. Burge 11. HAmilton, 72 Ga . 
568, 619. semble (statement of the testator 
to the scrivener of a codicil, aAmitted .. to 
show that ten pages fastened together arc the 
will and the whole will of the testator") ; 
Ininois: 1886, Re Page. 118 Ill. 581, 8 N. E. 
852 (the issue being the revocation of a lost 
will, subsequent declarations recognizing the 
existence of the will were admitted, as pointing 
to runon-revocation; Scholfield, J.: "Why IIhould 
he have spoken falsely in this respect. and this, 
too, in the face of impanding death realized by 
him? Not the shadow of an excuse is shown "); 
Kentucky: 1844, Steele 11. Price. 5 B. Monr.63 
(admitting the testator's declarations showing 
a subllCQuent disinclination to revoke a wiII 
that has been lost); 

Maryland: 1883, Hoppe ~. Byers, 60 Md. 393 
(subsequent belief oC a testator that he had 
marie a will oC the tenor of a document offcr~d. 
held admiMible to show the genuineness of 
the document, other evidence oC genuineness 
heing also offered: Collowing Sugden v. St. 
Lconards and Gould v. Lakes) ; 
Ohio: 1890, Behrens v. Behrens. 47 Oh. St. 332, 
25 N. E. 209 (purporting to Collow Keen v. 
Keen, yet apparently usinp: the declarations 
- that a wiII had been destroyed directly as 
hearsay assertions oC the past act) ; 
Pennsylvania: 1878, Foster's Appeal, 87 Pa. 
75 (the testator's roliancc upon the existence 
oC a will, used to infer back to the non-revoca- . 
tion of a lost will); 1905, Lappe 11. Gfeller, 211 
Pa. 462, 60 At\. 1049 (destroyed will, said to 
have been forged; declarations oC the deceased. 
for some months prior to his death, "inconsb
tent with the existence and validity of the 
alleged will," admitted, .. us thro",ing some 
light on the question oC fraud and forgery") ; 
Tcnnuacc: 1858, Smiley 11. Gambill, 2 Head 
165 (subsequent belief of a testatrix, as shown 
by act!!, that she had destroyed a will. ad
mitted to show the fact of destruction and the 
intent) ; 
Virginia: 1913, Jackson I). Hewlett, 114 Va. 
573, 77 S. E. 518 (facts similar to Sugden v. 
St. Leonard8; declarations admitted to rebut 
intention to revoke) ; 
Wiscomin: 1896, Valentine's Will, 93 Wis. 45, 
67 N. W. 12 (a will shown to have bsen exe
cuted. but now not Cound; to show whether 
the will had been destroyed and revoked by 
the testatrix, declarations oC hers, as to such 
destruction and also as to her still possessing 
the will, were received, not as "evidence of 
the fact so declared," but as showing "that 
she died in' the belief that she left no will, and 
thus support the presumption of revocation" : 
pUl'porting to Collow Sup:den I). St. Leonards) ; 
1897, Steinke's Will. 95 Wis. 121, 70 N. W. 61 
(like Sugden 11. St. Leonards; declarations 
that "E:. has the will," admitted, as indicating 
"that she died in tho belief that the will was 
still in existence "). 
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So far as this result rests on the propriety of the second inference above 
named i. c. from the person's belief or consciousness to his preceding act in
ducing that consciousness (ante, § 176), it seems unassailable; if a person in 
fact has a fixed belief that he has made or revoked a will of a certain tenor, 
either he has done so, or he is insane or feeble-minded, in all probability; the 
evidence is at le.ast strong. But it is the first inference that is weak. Are 
his utterances trustworthy? Do not testators constantlv make stich state-• • 
ments deliberately in order to deceive designing or annoying relatives? Per-
haps here the matter should be left to depend on the circumstances of each 
case. The possibilities of error in this part of the process of inference have 
been pointed out in the following passage: 

1860, WUELPLEY, J., in Boylan v. Meeker, £8 N. J. L. 276: "The plaintiffs relied on 
the declarations and conduct of :\Iecker, both before and after the day of execution, to 
show that while living he neyer knew of the e.xistence of such a will and that therefore 
he had never knowingly executed the paper ...• The admissibilit.y of this evidence on 
the issue of fraud Ilnrl forgery hall bccn argued on two grounds, first, that they wcre exterior 
manifestations of an inward condition of mind, that is to say, ignorance of thc existence 
of the will. It is argued ... that sanity and ignorance arc both states of mind, that 
exterior manifc.;tlltions must be relied upon to prove both. If tbis were so, there might 
he some {orre in the argument. But ... the exterior manifestations of insanity arc 
involuntary, those of knowledge purely voluntary .... The devisor may to secure his 
own peace and romfort during life ... conceal the nature of his tC!ltamentary di~
positions and make statements calculated and intellded to deceive those with whom he 
is conversing. He has neither the sanctity of an oath nor the strong bond of self-interest 
to secure his adherence to the truth." 

§ 1737. Statements Indicating Intent to Revoke. (1) In the precedents 
of the foregoing section, where a will cannot be found, and an issue arises as 
to its revocation, the object of using the testator's declarations was to show 
the very act of revocation (or the opposite); that is, to use the declarations 
either as assertions of the past act, or as evidence of a belief from which in 
turn the past act <,:ould be inferred. 

(2) But the ~1 may arise where the act of destruction or cancellation by 
the testator is conceded, and the inquiry is merely as to the acc01flpanying 
intent, whether it was revocatory or not: . 

(a) Declarations of intent at the time of the act are of course admissible, 
not only under the present Exception, but also (as usually treated) under the 
Verbal Act doctrine (post, § 1782).1 

(b) But since the question is here merely one of the existence of a state of 
mind, may we not infer the testator's then state of mind from his state of 
mind at a prior> or subsequent time not too remote? The principle of Rele
vancy already examined (anie, §§ 241, 242) certainly justifies this; hence, as 
evidence of this prior or subsequent state of mind, utterances at the prior or 
subsequent time are admissible. The propriety of this is generally conceded 

§ 1737. I The cases are there collected. (declarations of a testator accompanying 8 

Compare also the 0886 cited poat, § 1777 delivery of money or ohattels). 
i24 
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(where the point has been explicitly raised); but some rulings distinctly 
reach the result by the above analysis; 2 while others ignore the double proc
ess of inference, and admit the utterances either without specific rcasons, or 
(incorrectly) as a result of the Verbal Act doctrinc, or by way of a special 
Hearsay exception.3 It will be noticed that Courts refusing to accept the 
theory of Mr. Justice Hannen (ante, § 173G), may nevertheless accept the 
present doctrine where the act of destruction is conceded; because there, 
when post-testamentary utterances were employed, an inference was re
quired from the subsequent state of mind to the prior act, while here the 
inference is merely from the subsequent to the prior state of mind. 

§ 1 i38. Statements as to Undue Influence or Fraud. Utterances of the 
fifth and 1Ii."{th classes already enumerated (ante, § 1(34) may be regarded 

I As in MaS!!achusctts. 828 (following Pickens II. Davis); 1901. 
a Compare the cases cited ante, § 112. and Stewart II. StQwart. 177 Mass. 493. 59 N. E. 

poBl. § 1782: Alabama: 1848. Weeks 1>. 116 (whether lUI instrument was intended as a 
McBeth. 14 Ala. 47-l (a \\i1l being not found. codicil or a power of attorney; decedent's 
the tclltator's declarations of having burned declarations nnd conduct after as well as before 
it were admitted. on the verbal-act theory); execution. admittl.od}; 1913. Aldrich 1>. Aldrich. 
1914. Allen II. Scruggs. 190 Ala. 654, 67 So. 301 215 l\IMS. 164. 102 N. E. 487 (statements to 
(Weeks fl. McBeth. IIpproved); California: counsel in rcgard to a will. indicativc of intcnt 
1921, Swectman's Est., Griffiths II. Johnson. to revoke. held admissible; following Pickens 
185 Cal. 27. 195 Pac. 918 (revocation of a II. Davis); Michioan: 1860. Lawyer 1>. Smith. 
lost will; testatrix' d~c1l\rntions 3 dnys before 8 Mich. 860 (0. \\ill having been torn uP. 
death. thnt the will was in existence. admitted. declarations of the tcstatrix, made Bubse
without dispute); Gcor(J'ia: 1861. Patterson 11. quently. that she had deetroyed her will. were 
Hickey. 32 Ga. 159 (a \\ill having bP.cn torn, admitted on the question whether the tcaring 
subsequent language of the ~Btator indicating was "done hy the testatrix or some other 
indirectly the nonexistence of a will at the person. and if by her. whethe.· accidentully or 
time was held ndmissible to show the intent intentionally and for thc purpose of revokiufi 
\\ith which the will was torn); Iili7Wis: her will"); }.fissiasippi: 1882, Tucker r. 
1921. Holler II. Holler, 298 m. 418, 131 N. E. Whitehead. 59 MiS!!. 594 (the destru(;tion bdng 
663 (post testamentary declarations. admis- presumably hy the ltcstator. declarntions up 
Bible to show that a lost will had been destroyed to the time of dcath were admitted to show his 
by te6tator); Maine: 1867. Collagan II. statc of mind}; JI'-ew York: .t830. Betts l'. 

Burns. 57 Me. 45i (a will was found tom.!and Jackson, 6 Wend. 175 (WalwOlth. C.: "Where 
the testator's declarations while re-pasting it the question is as to the intcl't present in an 
wei e admitted to saow his belief and intention equivocal act possibly a reVOCh tion. the pos
at the time as to revocation; four judg('s sible motives for revocation may be offered in 
di88l!nted on the glound that tbe declarations evidence"). 
were purely hearssy narrative of past facts) ; Contra: 1901. Throckmorton II. Holt. 180 
JrfcuBcchuaetls: 1875, Whitney II. Wheeler, 116 U. S. 552.21 Sup. 474 (cited ante. § 1736. note 2). 
M 888. 492 (the controverilY was whether a gift A declaration concerning revocation may be 
had been made 'causa mortis'; "wh"n there is in truth an attempt at a prese1lt verbal rerocation. 
any ground for doubt as to the intent with In this view it is usually. under the substantive 
which a dclivery of property was mnde. • •• law of wills. ineffective and therefore im
evidence tendin~ to show a continuous and material to be proved; a few carll' cases to 
apparently fixed state of mind and purpose. this effect. not dealing '\\ith the present evi
inconsistent with IIU"D. alleged gift. existing dential question. hnve sometimes been mis
previously thereto. may have a legitimate understood: 1776, Bibb 1>. Thomlls. 2 Wm. BI. 
bearin~ upon the cnse "); 1883. Whitwell 11. 1043 (no rulings on evidence; the effect of an 
Winalow. 132 MaS!!. 307; 1883, Pickens 1>. attempted and partial destruction considered; 
Da'\is. 133 Mass. 257 ("The state of mind of declarations at the time and subsequently 
a testatrix before and after cancellation of a admitted without question); 1820. Doe 1>. 

will beiD~ rele\'ant in infening the intent Perkes, 3 B. &; Ald. 489 (similar to Bibb 1'. 

at the time of cancellation. the testator's dec- Thomas); 1829. Provis 11. Rend. 5 Bing. 435 
laratioDs before and after revocation nre (declarations of the testator that his \\i1l was 
t!\idence of his Btate of mind at tbose times ") ; not valid. rejected} ; 1866. Dickie 1>. Carter. 
1883, Lane o. Moore, 151 Mass. 00, 23 N. E. -'2 TIl. 389 (similar). 
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in several aspects. The chief distinction i .. between their use as direct asser
tion of the external fact of fraud or undue influence for here they are met 
immediately by the Hearsay rule and their use as indicating (directly or 
indirectly) a condition of m-ind relevant to the issue for here they are 
admissible either as circumstantial evidence or as statements of a mental 
condition under the present Exception. 

(1) The testator's assertion that a person, named or unnamed, has pro
cured him by fraud or by pressure to execute a will or to insert a provision, 
is plainly obnoxious to the Hearsay rule, if offered as evidence that the fact 
asserted did occur: 

1868, COLT, J .. in Shailer y. BUTTUJtead, 99 Mass. 122: "When used for such purpose, 
they are mere hearsay, which by reason of the death of the party whose statements are 
so offered, ('an neyer be explained or contradictro by him. Obtained. it may be, by 
deception or persuasion, and always liable to the infirmities of human recollection, their 
admission for such purpose would go far to destroy the security which it is essential to 
preserve"; they are thus inadmissible so far Ill! they form "a declaration or narrative 
to show the fact of fraud or undue influence at a previous periOlI." 

For this reason such declarations of a testator are by most Courts regarded 
as inadmissible. l 

§ 1738. 1 California: 1896. Calkins' Estate Todd Il. Fenton. 66 Ind. 25. 31 (similar tv 
Il. Calkins. 112 Cal. 296. 44 Pac. 577; 1897. Hayes Il. West); 1883. Vanvalkenhcrg r. 
Kaufman's Estate. 117 Cn!. 288. 49 Pac. 192; Vanvalkenberg. 90 Ind. 433. 438 (similar); 
1903, Donovan'M Estate, 140 Cal. 390. 73 HilS. Ramseyer ll. Dennis. 187 Ind. 420. 110 
Pac. 1081; 1913. Gleason's Estate. Corbin N. E. 716 (testator's mental incapacity; 
Il. Gleason. 164 Cal. 756. 130 Pac. 872 (Cal. t"stator's utterances as to his stepson being 
kin's Estate followed): 1913. Jones' Estate. a snake in the grasB, etc., recei .... ed. on the 
Baker Il. Jones. 166 Cal. 108. 135 Pac. 2ss principle of § 233, ante: distingUiMhing 
(" I was talked into making the will." etc.. Runkle Il. Gates, 8upra. and the present 
excluded); ColumlJia (Dist.): 1897. TowsoD principle): Kentucky: 1896. Kirkpatrick v. 
Il. Mocre. 11 D. C. App. 377. 385 (declarn- Jenkins. Ky. • 33 S. W. 830, semble: 
tions held not admis.~ihle "to show such undue 1857. Gibson Il. Gibson. 24 Mo. 236 (that hu 
influence; although they may be admitted to was drunk at the time of execution); 1885. 
show mentn! condition "): 1898, Manogue Bush Il. Bush. 8i Ky. 480, ·i85; 1896. Doherty 
I). Herrell, 13 id. 455. 458 (testator's de- t!. Gilmore. 136 Ky. 414. 37 S. W. 1127; 1900. 
darations. excluded. because here there vms Schierhaum ll. Schemme, 157 Ky. 1. 57 S. W. 
no other evidence of undue influence); 1903. 526 (statements that he had "mistreated" 
Utcrmehle Il. Norment. 22 D. C. App. 31 a daughtur in his will. implying that n son had 
(testator's declarations of intent to leave a practised imposition on him. excludec.l); 
share to the caveatee, excluded on the facts; 1If-is8oltri: 1900. Jones Il. Thomas. 218 Mo. 
principle obscure); Connecticut: 1830, Com- 501'. 117 S. W. 1177; Nebra:.ka: 1901. 
stock 11. Hadlyme, 8 Conn. 263; 1901. DlLyidson Il. Davidson. Nehr. .96 N. W. 
Vh'ian's Appeal, 74 Conn. 257. 261. 50 At!. 409 (statements that "it was a will on paper 
797 (Comstock ll. Hadlyme followed: good but it was not his intention; it was not his 
opinion, by Baldwin, J.); Georgia: 1804. heart's desire," excluded); New Jersey: 1874. 
Mallery 11. Young, 94 Ga. 804, 22 S. E. 142; Lynch ll. Coements. 24 N. J. Eq. 431. 43i; 
1900. Underwood 11. Thurman. 111 Ga. 325. 1882. Kitchellll. Beach. 35 N. J. Eq: 446. 45<l; 
36 S. E. 788; Idaho: 1897. Gwin Il. Gwin, 5 1883. Rusling v. Rllsling. 36 N. J. Eq. GOa. 
Ida. 271, 48 Pac. 295; Illinois: 1878. Rey- 607 (statements, before and after execution. 
nolds \'. Adams. 90 III. 147; 1912, Norton Il. or the legatees' conduct to the testator. not 
Clark, 253 III. 557, 97 N. E. 1079; Indiana: admitted "as evidence or the facts" they were 
1858, Runkle II. Gates, 11 Ind. 94 (here. offered to prove; quoted supra: Boylan ll. 

declarations six or eight days after execution Meeker. N. J .• ante, § 1736, approved); 1885. 
were held to be not "so ncar us to be part of Pemhertou's Case. 40 N. J. Eq. 520. 528. 4 
the 'res gelltm"'); 1871, Hayes ll. West, 35 Atl. 770; 1889. Middleclitch t!. Williams. 45 
Ind. 21, 24 (if "not made contemporaneously N. J. Eq. 726. 736. 17 At!. 826; New YorJ;: 
with the execution," inadmissible); 1879, 1806, Jackson Il. Kniffen, 2 Ji)hns. 33 (dec-
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Yet it has been argued that where the declarations appear in fact to have 
been made under circumstances of trustworthiness, they should be considered; 
a special Exception, in effect, being established for them, analogous to that 
which has been recognized (ante, § 1736), by certain opinions in Sugden 'I). 

St. Leonards, for declarations as to the fact of execution, revocation, or con
tents.2 The propriety of such an exception has been defended in the follow-
• • • mg opllllon: 

1821, HENDERSON, J., in Reel v. Reel, 1 Hawks 268 (the claim being that a will had 
been secured by fraud from the testator when drunk, subsequent declarations by the 
testator as to the contents of the '\\ill, showing them to be different (rom its actual con· 
tents, were admitted): "To our minds, to reject the declarations of the only person having 
a vested interest and who was interested to declare the truth, whose fiat gave e.xistence 
to the '\\ill, and whose fiat could destroy, and in doing the one or the other could interfere 
with the rights of no one, involves almost an absurdity .... The tribunal which is to 
try the fact is to decide whether the declarations contain the truth. or are deceptive in 
order to delude expectants and procllt'e peace." 

(2) But these utterances . 'may be nevertheless availed of as evidence of 
the testator's mental ccmdition (ante, § 1714), if the latter fact is relevant. 
rrhough the issue is as to his mental condition with regard to deception or 
duress at the time of execution, yet his mental state both before and after
wards is admissible as evidence of his state at that time (on the principles of , 

§§ 230, 242, 394, 395, ante). Thus the question is reduced to a simple one, 
namely, What particular mental conditions of the testator, thus evidenced, 
are material as being invoh'ed in the broader issue of.. deception or undue in
fluence? There are here recognized by the Co.'.lrts two distinct sorts of 
mental condition: ' 

(a) The existence of undue influence or l)~ception involves incidentally a 
consideration of the testator's incapacity lo resist pressure and his 8U8cepti. 
bility to deceit, whether in general or b~ a particular person. This requires 

larations of a testator that a will had been I Massey 11. Huntington, 118 Ill. 80, 88, 7 N. E. 
extorted from him by compulsion were re- 269' 1889, Guild 11. Hull, 127 Ill. 523, 532, 20 
jeeted, as being hearsay and not exempt from N. E. 665; 1893, Francis 11. Wilkinson. 147 
the rule); 1854, Waterman 11. Whitney, . 1 Ill. 370, 384, 35 N. E. 150. 
N. Y. 157; 1877, Cudeny 11. Cudeny, 08 N . Y. t Accord: N. C. 1821, Reel 11. Reel, 1 Hawks 
148. 150; 1882, Marx 11. McGlynn, 88 1" • Y. 268 (quoted supra) ; 1832, Howell 11. Barden, 
374; Penn81/lronia: 1827, Moritz 11. BJ ough, 3 Dev. 442 (declarations by a testator. that 
16 S. & R. 403; 1856, Hoshauer 11. Ho' hauer a will had been obtained by fraud and undue 
26 Pa. 404; South Carolioo: 1897, K aufma~ influence, admitted; treated as assertions, and 
11. Caughman, 49 S. C. 159, 27 S. E. 16; in effect held to be exceptions to the heal'SaY , 
Texas: 1885, Kennedy 11. ~pBhaw •. 64 Tex. rule; approving Reelv. Reel); 1907, Shelt0!1's . 
417: Vermont: 1853, RobmilOn 11.7Hutchin- Will, 143 N. C. 218, 55 S. E. 705 (approvmg 
son, 26 Vt. 47; 1885, Crocker ·f·. Chase's Reel I). Reel): 1906, Linebarger 11. Linebarger, 
Estate. 57 Vt. 413; Wisconsi ,n: 1901 143 N. C. 229, 55 S. E. 709 (an opinion filed 
Loennecker's Will, 112 Wis. 461, 8f~ N. W. 215 on the same day as the preceding but by n 
(declarations that she has been ill-. treated and different judge, refers to the rule of Reel 
had made the will fro~.!ear, exciu,' ed): 1906, .,. Reel as a "much vexed qUesti!lD"); 1912. 
Mueller 11. Pew. 127 WIS. 2g8, 101 N. W. 840 Fowler's Will, 159 N. C. 203, .4 S. E. 117 
(Loennecker's Will approved). , (approving Howell 11. Barden): Tenn. 1877. 

The snme rule would be apdlicable to a Beadles 11. Alexander. 9 Baxt. 604 (following 
deed on an issue of undue inflL lence: 1866 Reel 11. Reel); 1878, Linch II. Linch. 1 Lea 
Diekie II. Carter. 42 Dl. 376,' 389: 1886: 529. 
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8 consideration of many circumstances, including his state of affections or 
dislike for particular persons, benefited or not benefited by the will; of his 
inclinations to obey or to resist these persons; and, in general, of his mental 
and emotional condition with reference to its being affected by any of the 
persons concerned. All utterances and conduct, therefore, affording any 
indication of this sort of mental condition, are admissible, in order that from 
these the condition at various times (not too remote) may be used as the 
basis for inferring his condition at the time in issue. This use of such data 
is universally conceded to be proper:3 

3 The cases in note 1, supra, also refer usu- following Throckmorton ~. Holt, in/ra, n. 4); 
aUy to the propriety of tlus usc: Georoia: 1874, Dennis 1>. Weekes, 51 Ga. 24, 32 

ENGLAND: 1864, Quick 1>. Quick, 3 Sw. & (admitting the following: "I have done some-
Tr. 442 (Sir J. P. Wilde: "It is a familiar thing J ought not to have done; I have made 
enough practice to receh'e the unsworn decla- my ",ill and did not make it as I wanted; I 
rations of the testator in evidence, for the know I did wrong, but I could not help it; 
purpose of arriving at his general intention, Lord God Almighty, who eyer heard of such 
where his competency is in dispute, or where a ",ill?"; on the ground that "they tended to 
there is uny imputation of fraud in the making show that he was in a condition to be easily 
of his \\ill; for in such cases the state of his influenced "); 1896, Jones 1>. Grogan, 98 Ga. 
mind and affections is in itself a material 552, 25 S. E. 590 (declarations "tending to 
fact, of which such statements are the fair show" that the testator was "satisfied with" 
exponents"). the will, admissible; but not "declarations to 

CANADA: 1908, Rose t'. Bouck, 2 Alta. 263 the contrary"); 1905, Credille v. Credille, 123 
(subsequent statements of tM tt'stator con- Ga. 673, 51 S. E. 628 (declarations, the day 
sidert'd; distin!:\lishing the improper usc us after signing, that he had never made a will, 
confirming a "ill admittedly void for undue and that if he had signed a certain ",ill, he did ' 
influence, etc.). not know what he was doing, admitted, with 

UNITED STATES: Ahzbama: 1891, Knox 1>. the above discriminations) ; 
Knox, 95 Ala. 495, 503, 11 So. 125 ("all the lllinoi8: 1895, Hill 1>. Bahrns, 158 Ill. 314,- 318 
facts and circumstances which tend to dud- 41 N. E. 912; 1903, Dowiev. Driscoll, 203 Ill. 
date its [the testator's mental] condition, or to 480, 68 N. E. 56; 1911. Wilkinson 1>. Servicf'. 
show the freedom of the "ill, or that it was 249 Ill. 146,94 N. E. 50, 8emble: 1913, Kellan 
unduly coerced and influenced at ~Im par- ~. Kellan, 258 Ill. 256, 101 N. E. 614 (undue 
ticular time, although such facts and circum- influence, exercised by L, K .• n legatee; a post-
stances may have existed or occurred prc':riolls card, written by L. K. to his sister, and reading, 
to the time of the execution of the will, I\re "Had aunt fix things somewhat Monday; 
admissible") ; 1898, Coghill v. Kennedy, cut Ed and Ellen off for one dollar, but they 
119 Ala. 641, 24 So. 459 ("Put them out don't know it," was excluded; this shows how 
of the house," and other expressions, ad- the rule suppresses good evidence); 1920, 
mitted); Blackhurst v. James, 293 Ill. 11, 127 N. E. 226 
Cali/oNlia: 1896, Calkins' Estate, 112 Cal. 296, (proceedings for appointment of a conservator, 
44 Pac. 577; 1905, Arnold's Estate, 147 Cal. lidruitted on the issue of undue influence, to 
583,82 Pac. 252; 1910, Snowball's Estate, 157 explain the testator's discrimination in his 
Cal. 301, 107 Pac. 590 (following Arnold's beq'ledts) ; 
Estate); 1912, Piercy v. Piercy, 18 Cal. App. low",': 1869, Bates v. Bates, 27 Ill.. 113; 1882. 
751. 124 Pac. 561; 1920. Re Carson's Est., Re Hllllingsworth's Will, 58 Ill.. 527, 12 N'. W. 
Walker v. Carson, 184 Cal. 437, 194 Pac. 5 590; ,1883, Stcphenson 1>. Stephenson, 1;2 In, 
(undue influence in a bequest by wife to hus- 165, Ii' N. W. 456; 1885, Parsons v. Parsons, 
band; her expressions revealing her belief in 66 Ia. 7r.7, 21 N. W. 570, 24 N. W. 564; 1887, 
the legality of her marriage, admitted); 1921, Muir 1> •• ,filler, 72 In. 590, 34 N. W. 429; 1895, 
Anderson's E~tate, 185 Cal. 700, 198 Pac. 407 Goldthor'J's Estate, 94 Ia. 336, 62 N. W. 845; 
(undue influence; testatrix's declarations as to 1905, Townsend's Estate, 128 Ia. 621, 105 
changing ber mind, and as to making the will N. W. 110 (that "the boys would not hear to his 
at an aunt's request, held inadmissible; dec- giving E. anything," held, "if competent of 
larations as to fear of the aunt's cruelty, ad- slight valu l"; the opinion might have made a 
missible) ; more expli'cit ruling); 1904, Wiltsey's Will, 
Columbl'a (Diat.): 1907, Kultz 1>. Jaeger, 29 122 Ill.. 42::-,98 N. W. 294 (Muir 1>. Miller fol-
D. C. 300 (undue influence by husband over lowed); 1 )07, Vannest ~. Murphy, 135 Ia. 
wife; ",ife's statements as to relations with 123, 112 N/W. 236; 1907, Kah's Estate, 136 
husband exhibiting fear of husband, excluded; Ia. 116, 1 i3 N. W. li63; 1916, Crissick's 
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Will, 174 Ia. 397, 156 N. W. 415 (ruling 
obscure) ; 
Kentw:ky: 1896, Kirkpatrick 11. Jenkins,
Ky. ,33 S. W. 830 (when accompanied by 
independent evidence); 1903, Wall 11. Dimitt.. 
114 Ky. 923, 72S. W. 300; 1904, Powers' Ex'n. 
Powers, Ky.', 78 S. W. 152 (Wall 11. Diru
itt followed); 1910. Gillispie's Ex'r 11. GiII-
ispie, Ky. ,128 S. W. 1064; 
MCJ8!C1ChtUlclts: 1820, Somes 11. Skinner, 16 
Mass. 348, 360 (deed said to have been ob
tained by undue influence; transactions 'of the 
grantor with the grantee, before and after the 
time, admitted to show the existence of that 
influence and its probable continuance) ; 
1885, Batchelder 11. Batchelder, 139 Mass. I, 
29 N. E. 61 (undue influence by:the testator's 
wife; their relations many years before, ex
cluded in the trial Court's discretion) ; 
Michigan: 1893,:Haines 11. Hayden, 95 Mich. 
332, 346, 54 N. W. 911 (declarations after 
execution, as to thc supposed illegitimacy of a 
child, admitted to show the state of mind as 
to that child then and at execution; "such 
declarations are admissible in any case where 
the fair inference from all the circumstances 
is that they truly represent the testator's 
state of mind at the time "); 1902, Zibble 11. 

Zibble, 131 Mich. 655, 92 N. W. 348 ("she 
dingdongs at me from morning till night," 
held admissible to show .. the effect of the 
alleged influence," but not to "establish such 
fact" of influence); 1908, O'Dell II. Goff, 153 
Mich. 643, 117 N. W. 59; 1917, Fay's Estate, 
197 Mich. 675, 164 N. W. 523 ; 
Mis8is!ippi: 1921, Sanders 11. Sanders, 126 
Miss. 610, 89 So. 261 (undue influence; dec
larations that" he had not made the will he 
wanted to, but had been forced by his wife 
and his son Joe," etc., held admissible to 
evidence the testator's state of mind, but not 
to e\'idence the fact of force) ; 
Missouri: 1897, Gordon 11. Burris, 141 Mo. 
602, 43 S. W. 642 (declarations that the 
devisees had worked upon the testatrix, ex
duded; but her weeping at the time of the 
declarations, admitted); 1903, Crowson 11. 
Crowson, 172 Mo. 691, 72 S. W. 1065; 1908, 
Teckenbroeck 11. McLaughlin, 209 Mo. 533, 
108 S. W. 46 (prior cases examined; liberal. 
and sensible opinion by Lamm, J.); H1l6, 
Thomas 11. Thomas, Mo. , 186 S. W. 
993 (undue influence by creating false beliefs 
of the conduct of relatives) ; . 
Nebraska: 1897, Clark 11. Turner, 50 Nebr. 
290, 69 N. W. 843 (apparently sanctioning 
the indirect uso to show the existence of a will ; 
but not allowing them to suffice as sole evidence 
of contents) ; 
New J CTsey: 1883, Rusling 11. Rusling, 36 
N. J. Eq. 603 (quoted supra in the text); 
New York: 1854, Waterman 11. Whitney, 11 
N. Y. 157 (Selden, J.: "The difference is 
certainly very obvious between receh;ng the 
declarations of the testator to prove a distinct 

external fact, such at! durl".5S or fraud, for 
instance, and as e\;dence mClrely of the mental 
condition of the testator"); 1912, Gick 11. 

Sturnpf, 204 N. Y. 413, 97 N. E. 865 (undue 
influence; certain subsequent wl'itings of the 
testatrix, excluded, as not illustrative of mental 
condition); 1912, Smith v. Keller, 205 N. Y. 
39, 98 N. E. 214 (inadmissible" as affirmative 
statements of fraud"); 1922, Eno's Will, 
Surr. Ct., 192 N. Y. Suppl. 840 (t~stamentary 
capacity; range of conduct of testator held 
"improper," I1S bearing mainly upon undue 
influence, which was not in issue) ; 
North Carolina: 1885, Macrae 11. Malloy, !Ja 
N. C. 159; 1920, Hinton's Will, 180 N. C. 206, 
104 S. E. 341 (testimony to mental capacity, 
admissible, though invoh;ng testator's con
'\"ersations on sundry matters) ; 
Pennsylvania: 1821, Rambler 11. Tryon, 7 S. 
&: R. 93; 1889, Herster v. Herster. 122 Pa. 239, 
16 Atl. 342; 1902, Robinson v. Robinson, 203 
Pa. 400, 53 At!. 2.53 (declarations adnlitted 
to show" the mental weakness of the testatrix 
and that the will was procured by the undue 
influence of her son ") ; 
Tennessee: 1905, Hobson v. l'.ioorman, 115 
Tenn. 73, 90 S. W. 152 (cited illfra, n. 4) ; 
TcxCJ8: 1879, Johnson v. Drown, 51 Tex. 80 
(the issue .was the genuincness of an offered 
will; Bonner, J.: "The declarations of 
[the testator), before and after the date of thc 
proposed will, expressive of feelings of ill-will 
toward the beneficiaries. as were his feelings 
of kindness towards them, were properly 
admitted in evidence, .•. not so much as 
declarations disparaging a duly executed will, 
as evidence of an independent collateral fact
the state of feeling between the parties and 
which would in some degree teud to prove the 
issue before the court"}; 1914, Scott v. 
Townsend, 106 Tex. 322, 166 S. W. H3S 
(that testator said his wife "had bcen after 
him to make a will," and" had always wanted 
him to make a '1\;11," excluded; but it seems 
strange that we can endure a system of trials 
which sets aside a verdict and remands a case 
for the exclusion of such evidence) ; 
Vermont: 1853, Robinson 11. IIutchinsoll, 
26 Vt. 46; 
West Virginia: 1869, Thompson v. Updegraff, 
3 W. Va. 629, 636 (testator's declarations that 
devisees T. did not want him to give anything 
to certain grandchildren, admitted to show his 
condition of mind); 1918. Deamer 11. Clayton, 
82 W. Va. 580, 96 S. E. 969; 
Wisco1l8in: 1897, Bryant v. Pierce, 95 Wis. 
331, 70 N. W. 297 ("not evidence that ex
trancous and undue influence was actually 
exerted, but to prove or disprove the capacity 
of the testator to discover and resist impor
tunities, flatteries, or other acts tending to 
undue influence"). 

Smith 11. Fenner, 1 Gall. Fed. 171 (1812), a 
case often cited but of obscure import and 
little value, seems to belong here. 
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1883, DIXON, J., in Rusling v. Rusling, 36 N. J. Eq. 603, 607: "When undue influence 
is set up in impeachment of a will, the ground of invalidity to be established is that the 
conduct of others has so operated upon the testator's mind as to constrain him to execute 
an instrument to which of his free wiII he would not have assented. This involves two 
things: first, the conduct of those by whom the influence is said to have been exerted; 
second, the mental state of the testator, as produced by lIuch conduct, which may x:equire 
a disclosure of the strength of mind of the decedent and. his testamentary purposes, both 
immediately before the conduct complained of and while subjected to its in~uence. In 
order to show the testator's meutal state at any given time, his declarations at that time 
are competent, because the conditions of the mind are revealed to us only by its external 
manifestations, of whjrh speech is one. Likewise, the state of mind at one time is com
petent evidence of its state at other times not too remote, because mental conditions have 
some degree of permanency. Hence in an inquiry respecting the testator's state of r;lind, 
before or pending the exertion of the alleged influence, his words, as well as his other 
behavior, may be shown for the purpose of bringing into view the mental condition 
which produced them, and, through that, the antecedent and subsequent conditions. To 
this extent his declarations have legal value. But for the purpose of pro\;ng matters 
not related to his existing mental state, the assertions of the testator are JIlere hearsay. 
They cannot be regarded as evidence of previous occurrences, unless they comu within 
one of the recognized exceptions to the rule excluding hearsay testimony." 

It is no doubt often difficult to distinguish between this legitimate use and 
the improper one noted in par. (1), 8'upra; for example, when the utterance 
offered is "The will that I made was signed only to keep the pell,ce with 
James." Such utterances will probably be received or rejected according to 
the kind of use -of which they seem to the Court in the case in hand to be 
most susceptible: 

1912, CHASE, J., in Smith v. Keller, 205 N. Y. 39, 98 N. E. 214: "Evidence of acts and 
conversations of a deceased, bearing upon her mental strength, is not incompetent simply 
because it bears upon some question other than that of the mental strength of the deceased. 
The difficulty in this case is that counsel for the plaintiff, taking advantage of a rule 
correctly stated by the Court, proceeded to call many and from them to elicit 
testimony bearing in a very slight degree, if at all, on the question of the mental strength 
of the testatrbc; but in that way he obtained a large number of declarations by her, sub
sequent to the date of the will, which were well p.alculated to influence the jury, and which 
doubtless did influen<.'C the jury, in determining the question submitted to it, as to whether 
the will was thc free and voluntary act of the testatrh: .••. Questions to elicit the mental 
strength of a testator should be asked for that purpose and not for an incompetent and 
improper purpose. • . • Is it not perfectly clear that counsel for the plaintiff asked ques
tions calling for particular conversations for the purpose of getting before the 
jury statements of fact that might affect them in determining whether the will was the 
result of coercion and duress? Efforts to obtain from witnesses conversations, including 
improper and incompetent statements of fact, under the guise of showing the mental 
strength of a testatri."{, should be and are condemned; and where, as in this case, such 
effort has been repeated and continuous, and the evidence so obtained is to a large extent 
relied upon to show undue influence, and is not a mere incident in the receipt of evidence 
for a proper purpose, it requires that the judgment should be reversed." 

(b) Furthermore, the rwrmality of the will's dispositiona, with reference to 
the natural and uninfluenced desires of the testator, must be investigated. 
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That influence is "undue" implies in part that the testamentary disposition 
in controversy deviates from that which the testator under the influence of 
his ordinary inclinations would have made. If the tribunal can ascertain 
his normal tendencies and plans, a standard is found by which to test the 
dispositions in issue. If these harmonize with this normal standard, the 
charge of undue influence can have little or no support; if they diverge ab
normally, there is then some inducement to examine further into the nature 
of the influence producing this divergence. Accordingly, to establish this 
normal tendency 01' inclination, the testator's condition of mind before and 
after the time in issue not only Illay be but must be examined; his state of 
affection or dislike to specific persons, and his general testamentary attitude 
towards them, will help to form the standard of his normal dispositions. 
For this purpose, his utterances indicating the state of his affections and in
tentions, and in particular his other testamentary acts or e>''Pressions, if an;r, 
whether prior 0:" subsequent, may all be considered; the evidential principles 
already noted (par. (a), supra) sufficing equally for this purpose. This use of 
such evidence is also universally sanctioned: 4 

, Accord: ENGLAND: 1864, Quick 11. sanity, to show the normal state of purposes 
Quick, 3 Sw. & Tr. 442, semble. lind affections); 

USITED STATE"': Federal: 1901, Throck- Georoia: 1853, Williamson 11. Nebers, 14 Gil. 
morton II. Holt, 180 U. S. 552, 21 Sup. 474. 311; 1900, Cato 11. Hunt, 112 Gil. 139,37 S. E. 
8emble (declarutions indicating the testator's 183 ; 
affections, admissible on an i!lSue of capacity. Illinoi8: 1867, Roe 11. Taylor, 45 III. 485. 4&1, 
when not too remote; opinion coufused and umble; 1875, Rutherford 11. Morris, 77 III. 
useless; three judges dissenting) ; ·121, 8emble; 1894, Taylor 11. Pegram, 151 III. 
Alabama: 1845, Couch 11. Couch, 7 Ala. 524 106, 115,37 N. E. &37 (dcclarations as to con-
(Ol'lIlond, J.: "The ~ill itself heing made in tents of former wills, admitted); 1895, Hill r. 
conformity to a fixed determination, cnter- Bahrns, 158 III. 314, 318, 41 N. E. 912 (other 
tained and exprcssed for years, is the strongest testamentary intentions admissible, "where 
proof of her capacity"): 1849, Roberts v. it appears that such disposition of his property 
Trawick, 17 Ala. 58 (quoted supra; this casc, by such prior will is approximately the same") : 
however. excluded facts showing the normal 1897, Harp 11. Parr, 168 III. 459, 48 N. E. 113 
intentions to be different from the will: but (declarations as to an intention of disposition 
this untenable distinction was repudiated in before execution, receivable to show normal 
Hughes 11. Hughes' Ex'r, quoted 8upra); 185:~, intentions); 1899, Kllendcrs ~. Montague, 180 
Gilbert v. Gilbert, 22 Ala. 529, 533 (before and Ill. 300, 54 N. E. 321 (prior statements, in
at the time of execution); 1859, Seale~. c1uding revoked wills, as to testamentary 
Chambliss, 35 Ala. 19, 22; 1900, Schieffelin plans, admitted to show normal intent and 
11. Schieffelin, 127 Ala. 14, 28 So. 687; disprovc undue influence, provided they are 
ArkansllB: 1905, Flowers v. Flowers, 74 Ark. in harmony with the will in question; a 
212, 85 S. W. (the provisions of an alleged will distinction made to reconcile the cnses before 
may be compared with his" fixed purposes and Harp v. Purr, but unsound in principle; com· 
intentions," including declarations that he had pare Hughes to. Hughes' Ex'r, Ala.); 1894, 
made no will; but the opinion erroneously Bevelot 11. Lestrade, 153 III. 625, 631, 38 N. E. 
admits this on an issue of "mental capacity"): 1056 (declarations conflicting with the pro
California: 1892, McDevitt's Estate, 95 Cal. \isions of the will, not admitted); 1906, 
11.30 Pac. 101 (the declarations must be fairly Compher 11. Browning, 219 III. 429, 76 N. E. 
near the time of examination of the will); 1896, 678 (declarations of testamentary plans, 
Calkins' Estate v. Calkins, 112 Cal. 296,44 Pac. admitted so far as hlumonious ~ith the will, 
577; 1904, McKenna's Estate, 143 Cal. 580, i. e. in rebuttal of the alleged undue influence; 
77 Pac. 461 (conversations, on the issue of but not so far as they conBiet with the will's 
insanity, distinguished from the preBCnt provisions; like Kaenders II. Montague, but 
question); not citing it); 1906, Waters v. Waters,'222"m. 
Delaware: 183S,Rashl1.Purnel,2Hani.llgt.448, 26,78 N. E. 1 (rule of Kaenders I). Montague 
457; 1838, Duffield v. Morris' Ex'r, 2 Harringt. followed); 1907, Cheney II. Goldy, 225 m.'394. 
375, 381 (a former will. admitted on an issue of 80 N. E. 289 (rule of Compher II. Browning 
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applied); 1908. Flow 11. Floto. 233 III. 605. 
84 N. E. 712 (samc); 1908. Freund v. Becker. 
235 Ill. 513. 85 N. E. 610 (rule of Kaenders 
11. Montague followed); 1910, Hurley r. 
Caldwell, 244 III. 448, 91 N. E. 654 (opinion 
l.nelear ; Dowie 11. Driscoll and Compher 11. 

Browning cited); 1916, LYman 11. Kaul, 275 
III. ll, 113 N. E. 9·14 (testator's declarations 
as to his int.entions to dispose of his property, 
held admissible for the proponent, but not for 
the contestant follo\\ing I{aendersl1. Montague 
and Cheney 11. Goldy); 1916, Pilstrand 11. 

Swcdish Methodist Church, 275 Dl. 46. 113 
N. E. 958 (undue influence; that a former will 
did not make thc contcstant a beneficiary, 
held" not improper or at Jeast not reversible 
error"; but there is no sound reason for re
garding it as improper); 1919, McCune 11'. 

Reynolds, 288 Ill. 188, 123 N. E. 317 (undue 
influence; contents of a former variant will 
excluded, purporting to follow Roc 11. Taylor) ; 
1921, Noone 11. Oichy, 297 III. 160, 130 N. E. 
476 (unsound mind; testatrix' expression at 
former times. as to a devisee, of her" intention 
to see that she was taken care of," admitted); 
Indiana: 1889, Staser 11. Hognn, 120 Ind. 207, 
216,21 N. E. 911, 22 N. E. 990 (conduct of the 
testator showing his normal affectIons, ad
mitted); 1893, Goodbar 11. I.idikay, 136 Ind. 
1,8,35 N. E. 691; 1905, Westfall 11. Wait. 165 
Ind. 353. 73 N. E. 1089 (Goodyear 11. Lidikay, 
approved) ; 
Iowa: 1880, Dye 11. Young, 44 Ia. 435; 1899. 
Perkins' Est., 109 Ia. 216, 80 N. W. 335 (dec
larations of affection, etc., admitted; also 
statements as to advancements to omitted 
children. as sho\\ing the state of his mind); 
1904, Selleck's Will. 125 Ia. 678, 101 N. W. 
453 (terms of a prior will. admitted); 1905, 
Glass' Estate, 127 Ia. 646, 103 N. W. 1013 (a 
trust deed of three years beCore, admitted, on 
an issue of undue iuBuence, ns a .. written 
declaration ") ; 
K~ntucky: 1894, Bnrlow 11. 'Vaters, Ky. , 
28 S. W. 785; 1896, Kirkpatrick 11. Jenkins, 
- Ky. , 33 S. W. 830; 
Maryland: 1878. Griffith D. Diffendcrffer, 50 
Md. 482; 1920, Hutchins 11. Hutchins, 1:~5 
Md. 401, 109 At!. 121 (testamentary inten
tions, admitted to show "settled convictions 
of the testator") ; 
MtUsacl"Ulctts: 1868, Shailer 11. Bumstead, 99 
Mass. 112, 122 (admissible .. ill proof of long 
cherished purposes, settled convictions, deeply 
rooted feelings, opinions, affections, or preju. 
dices, or other intrinsic or enduring peculiar. 
ities of mind inconsistent Mth the dispositions 
made in the instrument attempted to be set up 
as the fonnal and deliberate expression oC the 
testatrix's will"); Hl05, Hagar 11. Norton, 188 
Mass. 47, 73 N. E. 1073 (transfer of stol'k, etc., 
under undue inBuenee; the deceased trans
feror's declarations of intent as to the devolu· 
tion of her property. admitted, follOMng 
Shailer 11. BUmstend) ; 
Michigan: 1864, Beaubien v. Cicotte, 12 Mieh. 

488; 1894. Renaud 11. Pageot, 102 Mich. 568. 
61 N. W. 3 I 1897, Bush 11. Delano. 113 Mieh. 
321, 71 N. W. 628; 1904, RobeltB 11. Bidwell, 
136 Mich. 191, 98 N. W. 1000 (Bush 11. Delano 
followed); 1909, Loree's Estate, 158 Mich. 
372, 122 N. W. 623 (former wills. ~tc.) ; 
M iasusippi: 1896, Sheehan 11. Kearney, 82 
Miss. 694, 21 So. 41 (to show the normality of 
his testamentary plans, declarat.ions of intent 
to make a will and of having mude a will were 
admitted; quoted supra); 1920, Moore tt. 
Parks, 122 Miss. 301, 84 So. 230 (testatrix' 
statements as to leaving all her property to 
two grandchildren, etc., ad ..... itted on ihe issue 
of mental capacity); 
lIfiasouri: 1910, Lindsey 11. Stephons, 229 Mo. 
600, 129 S. W. 641 (former will. admitted); 
1920, Yant 11. Charles, Mo. ,219 S. W. 
5.2 (undue influence and mental incapacity; 
a prior Mil, admitted); 1921, Kuehn 11. Ritter, 
-Mo. ,233 S. W. 5 (testator's memoran
dum prior to will, admitted to show the 
.. state of his natural affections ") ; 
New Jersey: 1358, Pancoast v. Graham. 15 
N. J. Eq. 309; 
Pennsylvania: 1822, irish 11. Smith, 8 e. & R. 
579 (Corlner MIls); 1854, Wilkinsolll1. PeDorson. 
23 Pa. 119 (former plans); 1861, Nce\ 11. 

Potter, 40 Pa. 483 (previous declarations oC a 
purpose to dispose as in the will were admitted; 
Thompson. J.: "It would strongly rebut the 
idea of any such influence on the mind oC the 
testator when making his will, it it were shown 
that he made it in accordance with a long
cherished purpose "); 1867, Titlow 11. Titlow. 
54 Pa. 216, 221 (similar; yet not consistently) ; 
1898, Perret 11. Perret. 184 Pa. 131, 39 At!. 
33 (former intentions. receiv'lble to show nor
mal wishes) ; 
Rhode Island: 1889, Gardner 11. Frieze, 16 R. I. 
641, 19 At!. 113 (declarations of a testatrix as 
to an intention to dispose in accordance with 
the will's terms were admittad; Durfee. C. J. : 
.. When the \\ill corresponds to the dec:larations. 
it excites much les.~ apprehension of improper 
practices than whca it differs from them "); 
South Carolina: 1897, Kaufman 11. Caughman. 
49 S. C. 159, 27 S. E. 16; 
Tennessee: 1895, Peery 11. Peery, 94 Tenn. 3211. 
29 S. W. 1; 1905, Hobson 11. Moorman. lllJ 
Tenn. 73, 90 S. W. 152 (declarations admi.,.. 
sible to "illustrate the mental capacity of tho 
testator and his susceptibility to extraneous 
influence, and also to show his feelings, inten
tions, and relations to his kindred and fricnds," 
but not .. as substantive evidence of undufl 
influence"; the opinion specially denies that 
ante-testamentary declarations are 'IRable for 
the last-named PUrpOllC, i.e. that noticed 
IUpra, n. 1); 
TezlJ3: 1895, Brown 11. Mitchell, 88 Tex. 350. 
31 S. W.621; 
Utah: 1908. Young's Estate, 33 Utah 382. 94 
Pac. 731 (former will, admitted); 
Vemuml: 1862, Fairchild II. Bascomb. 35 Vt. 
398. 417 (affection for brothers and sistel'l, 

732 



t§ 1714-17401 TESTATOR'S STATEMENTS § 1738 

1849, CIIILTON, J., in Roberl.'1 v. Trauru:k, 17 Ala. 58: "This proof conduced to establish 
that the testator, many years pre.,;olls to the execution of the will in controversy, had a 
fixed and settled purpose to make a will similar to the one he is alleged to have executed. 
It was then proper ••• [as tending to disprove that] the will was not the deliberate act 
of the deceased." 

1858, STONE, J., in Hughes v. Hughes' &x'r, 31 id. 524: "Is it not equally true, if a ,,;ll 
be made which is variant from the testator's detennination entertained and expressed for 
years, that this fact is admissible evidence against the capacity of the testator? If the 
conforlllity tend to establish the will, does not the 1I0n-comformity tend to impair its 
validity? " 

1860, HIN:lIAN, J., in Deniso/£'s Appeal, 29 Conn. 402: "Declarations and acts of kind
ness and affection towards Cl. legatee ... go to show that a legacy, otherwise inexplicable 
upon the ordinary motives of human conduct, is a natural aud probable act and therefore 
a free and reasonable one. Of courRe it would seem to follow that contran' declarations • 
and acts must have a contrary effect. • . • That such declarations might be made at so 
remote a period as to be entitled to little if auy weigllt, unless succeeded by other a(·ts or 
declarations. showing that the state of feeling that called them forth continued up to the 
time the will was executed, is undoubtedly true." 

1879, BREWEH, J., in Mooney v. Olam, 22 Kan. 78: "Where, as in a case like this, the 
circumstances attending the execution raise a doubt as to the mental strength of the 
testatrix, evidence that the disposition of the property runs along the line of her established 
friendships and previously expressed intentions tends strongly against the idea of any 
undue influence, while evidence that it is contrary to such friendships and intentions 
makes in favor of improper influences." 

1896, WlIIl'FIELD, J., in Sheehan v. KeanleY, 82 Miss. 694,21 So. 41: "It may be that 
the true solution of the apparent confusion is this: That what such dedarations are 
evidence of is, not in themselves alone that the testator did have the testamentary inten·· 
tions he declared he had, for he may have wished to conceal his intentions, but that h;! 
did say he had the testamentary intentions testified to; and the jury are then to draw 
such inference as the whole evidence warrants, that they were or were not his real testa
mentary intentions at the time of making the declarations, from these declarations, as 
compared with those set forth in the will, and looking to the change or absen('c of change 
in his condition, family, property, state of feelings, affections, etc., between the time of 
making them and the will ..•. And if, from the wholc evidence, they believe they were 
really as declared, at that time, an inference might legitimately be drawn that, when the 
subsequent will confonned to them, they had continued down to the making of the will, 
and, when the subsequent will did not confonn to them, the testator had purposely mis
stated his intentions for some reason, or that he had changed his intentions, or that the 
will was not his ",;U, but the product of undue influence." 

In surveying these three distinctions, together with those already noticed 
for other kinds of post-testamentar~r declarations «(l1Ite, § Ii3G), one is im
pres:;ed with the practical futility of attempting to enforce them strictly. It 

knowledge of a brother-legatee's intemperanco, receivable to show the state of hill feelings and 
etc., admitted); 1866, Thornton 11. Thornton, intentions in regard to a will). 
39 Vt. 122, 158 (prior wills drawn up hut not Conlra: in two early cases, not well con-
executt:d, admitted); sidered, the evidence was rejected: 1819, Den 
Weal Virginia: 1881, McMcchen 11. McMechen, t). Vancleve. 2 South. N. J. 589, 657; 1822, 
17 W. Va. 683, 714, iemb/e; 1888, Kerr v. Stevens 11. Vancleve, 4 Wash. C. C. 263; also 
Lunsford, 31 W. Va. 659, 8 S. E. 493; 1907, in Muir to. Miller, 72 la. 585, 59C" 34 N. W. 
Wallen 11. Wallen, 107 W. Va. 1131, 57 S. E. 429 (1887), overlooking Dye v. Young, supra. 
696 (the several US08 obscurely merged); For the admissibility in general of a prior or 
WisC01l8in: 1870, Jackman's Will, 26 Wis. 104, subsequent condition, to evidence u7Id".e ~'I.,1u-
122,130 (declAratiollB before and after making, mce or in3anit/l, see ante, § 233. 
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is doubtful if often they amount to anything more than quibbles which a 
Supreme Court may lay hold of for ordering a new trial where justice on the 
whole seems to demand it. It would seem more sensible to listen to al1 the 
utterances of a testator, without discrimination as to admissibility, and then 
to leave them to the jury with careful instructions how to use them. The 
doctrine of multiple admissibility (ante, § 13) almost always would justify 
this. If the jury are plainly acting upon their prejudices only, when the 
verdict is returned, the Court's control of new trials affords an ample 
safeguard. 

§ 1739. Statements El:ecution. Where the question 
is raised whether the testator signed the will understandingly (usually in 
cases of alleged undue influence), the fact of a previowr or aubsequent under
standing of its terms or of a satisfaction with them is relevant (ante, §§ 233, 
242, 266) to show a comprehension of its terms at the time of execution; and 
subsequent ignorance or dissatisfaction could be used in the same way. The 
argument is equal1y applicable to the execution of deeds and other documents: 1 

1846, GREtN, J., in Patton v. ,Wi.wn, 7 Humt>h. 335: "Previous declarations of a 
testator, in conformity to the will, orten repeated and continuing up to near the time of 
its execution, all indicating the purpose which the contents of the will develope, is cer
tainly in rer.son, as wp.ll as in authority, satisfactory evidence that the testator knew the 
contents of the will." 

§ 1740. Statements as to Insanity. The utterances of a testator indicat
ing circumstantially his present sanity or insanity are governed by no different 
principles from those applicable to evidence of insanity in other eases; and 
these principles have already been considered (ante, §§ 227-233). But a 
direct assertion by a testator that he was at a past ti11ie sane or insane stands 
on no better footing than any other hearsay assertion; it is not admissible 
under the present Exception, because it does not assert a present mental 
condition. l 

§ 17S9. 1 1909, Thomas' Estate, 155 Cal. 76 Vt. 235, 56 At!. 1013 (testator's letters. 
488, 101 Pac. 798 (forged will; decedent's showing knowledge of the will, admitted). 
de('lllrations IlB to his age and relationships, Contra: 1906, Lipphard to. Humphrey, 28 
variant with the recitals of the will, admitted D. C. App. 355, 361 (the opinion oddly asserts 
IlB evidence that the will was a forgery) i that "the proposition is without ~'~:r foundll-
1868, Howe to. Howe, 99 Mass. 98 (subse- tion either on principle or I!.uthority"); . 
quent mention and approval of II deed, ad- 1920, McFarland v. Biahop, 282 Mo. 534, 222 
mitted to show that it was understood at the B. W. 143 (action by trustees under a second 
time); 1894, Nelson's Will, 141 N. Y. 152, trust deed by G. revoking a prior trust deed 
157, 36 N. E. 3 (declarations sfter execution of his made to defendants; issue as to G. 's 
of a will. admitted to disprove ignorance of its mental capacity; declarations of G. before 
tenns); 1890, Maxwell to. Hill, 89 Tenn. 595, and after the first deed, concerning its can-
IS S. W. 253 (the issue being whether the tents, not admi~ted to shotv his understanding 
testatrix, an illiterate person. fully understood of its contents; ignoring the present principle). 
the wiU she signed, declarations at other times § 17CO. I 1839, Norwood to. Marrow, 4 
showing intentions similar to the tern.s of the Dev. &: B. 451. Contra: 1876, Ross to. Me-
will were admitted); 1898, Barney's Will, 70 Quiston, 45 Ia. 147 (the declaration of " testa-
Vt, 352, 40 At!. 1027 (subsequent ignorance or tor, when 81M, that he had (or 20 years been 
the t(>fUlS of the will, admitted to indicate insane, W88 admitted, no special principle 
undu£' influence); 1904, Wheelock's Will, being named) • .-
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SUD-TITLE II (continued): EXCEPTIONS TO THE HEARSAY HULE 

TOPIC XIV: SPONTANEOU~ EXCLAMATIONSt (RES GESTA!:) 

CHAPTER LVII. 

:1, GENEHAL Fom" 01' TilE EXCJ::l'TION 

§ 1745, I otrod uctory j • Res Gestm' j 
Discrimination between the Verbal Act Doc
trine and the EXl'eption for ~pontaneous 
Excla[J1ation.~, 

§ 1740. The Present CI\.~es a Genuine 
Exception to the lIear~ay Rule. 

§ 1747. (1) General Principle: of the EA
ception, 

§ 1748. The Necessity Principle: Death, 
Absence, etc" need not he shown. 

§ 1749. The Circwllslantial Guarantee: 
Spontaneousness. 

§ 1750. Same: Requirements: (Il) a 
Startling Occosion, producing (b) a State
ment made before Time to fabricate, 
(c) and relating to the Cirl'umstanceR of 
the Occurrence. . 

§ 1751. Knowledge Qualifications. 
§ 1752. (II) Spurious Limitations of 

the Rule, horrowed from the Verbal Ad. 
Doctrine. 

§ 1753. Same: (1) There must be H. 

Main or Principal Act·. 

§ 1751. Same: (~) Declaration mllst 
Eh·cidate the Act. 

§ 17M, Sallle: (3) Declaration must he 
!Jy the Actor himself j Bystander's Ut
terancell. 

§ 1756, Same: (4) Declaration must be 
Contemporaneous. 

§ 1757. (III) Spurio\L~ Enlargements of 
the Rule, borrowed from the • Res Gestre' 
Phrl\.~e j All Declarations which are a 
" Part of the Transaction" arc admissible. 

B. SPECIAl. FORMS OF THE EXCEPTION 

§ 1760. Woman's Complaint of Rape j 
(1) Hi5tory of its Usc in En~land. 

§ 1761. Same: (2) American Doctrine. 
§ 1762. Owner's Complaint after Rob

hery or Larceny. 
§ 1763. Char~e made hy a Bastard's 

~lother in Travail. 
§ 1764. Statement.~ I\.~ to Private 

Boundary. 
§ 1765. "Self -serving" Statements by 

an Accused Person . 
• 

A. GENEIU,L FORM OF THE EXCEPTION 

§ 1745. Introductory; Res Gestm; Discrimination between the Verbal Act 
Doctrine and tho Exception for Spontaneous Exclamations. The exposition 
of this Exception is to be approached with a feeling akin to despair. There 
has been sueh a confounding of ideas, and such a profuse and indiscriminate 
use of the shibboleth' res gest:re,' that it is perh&ps impossible to disentangle 
the real basis of principle involved. On the one hand, to rCF{'at without 
comment the often meaningless and unhelpful language of the Courts is to 
shirk the duty of the expositor of the law as it is, and to delay the day of 
clear notions that must inevitably come. On the other hand, to discriminate 
between the principles genuinely involved is to risk the reproach of repre
sentin~ as law that which the Courts do not concede. The expositor of the 
law can onl~' endeavor to avoid impalement upon either horn of the dilemma; 
relying, in any event, upon the plain language of those Courts which have 
sought to recognize the Exception in its real character, and calling to mind 

§ 1'1U. I The t~rm "Spollt!Ln~OU9 Ex- It has been judicially used in Lander 11. People, 
damation8," !l9 " Mme for this Exception. 104 I1l. 256; Mitchum v. State. 11 Gn. 621; 
hIlS been employed in default of a better one. Dismukes II. State, R3 Ala. 289. 
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the frank concession of Chief Justice Beasley: 2 1/ I think I may safely say 
that there are few problems in the Jaw of evidence more unsolved than what 
things are to be embraced in those occurrences that are designated in the Jaw 
as the 'res gestre. ' " 

To begin with, then, there are two distinct and legitimate principles; each 
in some situations applied to its proper material without doubt or confusion, 
but both occasionally confused, interchanged, and made to overlap in certain 
classes of C!lses. One of these principles establishes a real Exception to the 
Hearsay rille and sets certain limitations to the kinds of statements admis-
sible under this Exception. The other principle does not establish an excep
tion to the Hearsay rule, but merely defines those classes of utterances to 
whicll the rule is in its nature not applicable. The former principle admits 
certain statements because, though hearsay, they form a genuine Exception 
to the rule; the latter principle admits certain other utterances because they 
never came within the prohibition of the rule at all, and therefore do not 
need any Exception to sanction them. The confusion consists in applying 
the limitations of the one principle to cases calling only for the application of 
the other. The result has been partly to narrow needlessly the scope of cer
tain kinds of eddence, partly to broaden ]oosely certain other kinds, and in 
genera] to deprive important distinctions of their true significance. 

In this place, we are concerned only with the former principle, the genuine 
Exception to the Hearsay rule; and the explanation of the second principle, 
i. e. Verbal Acts, including the various senses of the term' res gest.~, ' may be 
reserved (post, §§ 1767-1(97); the history of the term is there explained 
(post, § 17(7). Some of the limitations of the present Exception are based 
upon a mistaken borrowing of the Verbal Act doctrine (post, §§ 1772-1786), 
and therefore an acquaintance with those limitations will be assumed; 
but it is necessary to expound the Exception separately here in its proper 
place. 

§ 1746. The Present Cases a Genuine Exception to the Hearsay Rule. The 
problem is this: Certain kinds of statements are admissible, by universal con
cession, and without the help of the preceding Exceptions. If, then, these ad
missible statements cannot be accounted for as being without the prohibition 
of the Hearsay rule (i. e. under the principle of the next Chapter), they must 
plainly constitute a separate and additional Exception to the rule. It cannot 
matter what names or phrases the Courts chance to use,' whether they dis
guise the ruling under the phrase 'res gestre' or otherwise. The materia] 
thing is what the Courts actuany do, not what names they use; and if they 
actually do admit a class of assertions to which the Hearsay rule is appli
cable, then the truth is that a distinct Exception to it is recognized. 

, -
2 In Hunter 1'. Stnte, 40 N. J. L. 536. But will serve for 1111 cnses seems insurmountable. 

the best thing evcr snid of the problem is olle To make the attcmpt is something like trying 
of Chier .Justicc Bleckley's. in Cox v. State. 6-1 to execute a portrait which shall enable the 
(;80.374.410 (1879): "The difficulty of formu- possessor to recogn~e every member of !\ 

luting II dcscription of the • res gcstlll' which numerous family." 
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. The typical case presented is a statement or exclamation, by a· participant, 
immediately after an injury, declarlng the circllmstances of the injury, or by a 
person present at an affray, a railroad collision, or other exciting occlMion, 
asserting the circumstances of it as observed by him. Now this kind of 
statement cannot ordinarily be accounted for as one to which the prohibition 
of the Hearsay rule is not applicable. The Hearsay rule, as already noted 
(ante, §§ 1361, 1362), forbids the use of an assertion, made out of court, as 
testimony to the truth of the fact asserted. It follows that utterances not 
thus used testimonially as assertions to prove the truth of the fact asserted 
are without the scope of the prohibition and are receivable,in spite of lthe 
Hearsay rule. Such utterances may be of three dlfi'erent sorts (more fully 
examined in the next chapter): (1) words the utterance of which is a fact form
ing part of the issue (e. g. the words of a contract or a slander); (2) words 
uttered at the time of doing a material equivocal act, and forming part of the 
total conduct which determines the legal significance of the act (e. g. words of 
ownership-claim accompanying the occupation of land); and (3) words used 
circumstantially as indirect evidence (e. g. words of notification, as evidence 
that the person notified received knowledge). In all these three classes the 
utterances are offered, not as assertions to prove the truth of the fact as
~erted, but irrespective of their truth. Whenever, therefore, an utterance is 
used as testimony that the fact asserted in it did occur as asserted, i. e. on the 
credit of the speaker as a credible person, it is being used testimoniaUy, and 
is within the prohibition of the Hearsay rule. 

Now this testimonial use is precisely the use that is made of the present 
class of statements. On the one hand, they cannot be accounted for under 
any of the three classes above mentioned to which the Hearsay rule does not 
apply. They clearly do not fall within either the first or the third class. 
They do not fall within the second class, because in that class there is by 
hypothesis a material equivocal act which needs to be colored and completed 
in legal significance by the words of the actor accompanying it for ex
ample, the occupation of land, the handing over of money, the tearing of a 
will. That fundamental requisite is lacking in this class of cases. On the other 
hand, they clearly do involve the testimonial use of the assertion to prove the 
truth of the fact asserted, for example, when the injured person declares who 
assaulted him or whether the locomotive bell was rung, or when the bystander 
at an affray exclaims that the defendant shot first. Such statements are gen
uine instances of using a hearsay assertion testimonially; i. e. we believe that 
Doe shot the pistol, or that the bell was rung, because the declarant so 
asserts, which is essentially the feature of all human testimony (ante, § 25).1 

There was a time when the state of the judicial precedents was such that 
no established Exception of this tenor could yet be said to exist. But now, and 

§ 1746. 1 This aspect is pointed out . So also: !JIgS. People 11. Del 
lucidly by Cullen, J., in Patterson v. Hochster Vermo, 1~2 N. Y. 470, 8§)i .. ,,!t.~j.Q.(approving 
(1899), 38 N. Y. App. 1?,iv ... 3.98 .. 56, N •. Y. the above the6tYof iIle exception). 
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for two generations past, it does exist, under one or another guise of phrase
ology. Since in the law, then, it does exist since the Courts actually do 
admit a class of statements to which the prohibition of the Hearsay rule 
applies since we must shape our treatment of the law of Evidence by what 
the Courts do, and not by what they say, the time seems to have come to call 
these doings by their true name,' in other words, to recognize the existence 
of this Exception to the Hearsay rule. The limits of the Exception may be 
elusive and the practice in different courts ma~ .. vary. But that the core and 
substance of such an Exception is universally accepted cannot be open to doubt. 

Historically, this conscious recognition appears in England before the 
eud of the 1700s, beginning with Thompson v. Trevanion and A veson v. 
Kinnaird; though it is only within the last two generations that it is firmly 
and unquestionably established. Such is, however, the inherent congruity 
of the doctrine that we are still able to resort to the earliest precedent for a 
succinct and accurate statement of the pri.nciple. 

§ 1747. (I) General PIinciple of flhe Exception. ThiJl general principle is 
based on the experience that, under certain external circumstances of physi
cal shock, a stress of nervous excitement may be produced which stills the 
reflective faculties and removes their control, so that the uttCI'unce which 
then occurs is a spontaneous and sincere response to the actual sensations and 
perceptions already produced by the external shock. Since this utterance 
is made under the immediate and uncontrolled domination of the senses, 
and during the brief period when considerations of self-interest could not 
have been brought fully to bear by reasoned reflection, the utterance may be 
taken as particularly trustworthy (or, at least, as lacking the usual grounds 
of untrustworthiness), and thus as expressing the real tenor of the speaker's 
belief as ~o the facts just observed by him; and may therefore be received as 
testimony to those facts. l The ordinary situation presenting these conditions 
is an affray or a railroad accident. But the principle itself is a broad one. 

Its phrasings differ widely in different Courts; but there is in the judicial 
opinion of to-day something of an approach to uniformity. In essence, the 
language of Lord Holt, in Thompson v. Trevanion, still serves to indicate 
clearly and concisely the principle of the Exception. In the following P!lS
sages, the most satisfactory expositions are those of Mr. Justice Barrows, 
in State v. Wagner, Mr. Justice Lacombe, in U. S. v. King, and Chief 
Justice Bleckley, in Insurance Co. v. Sheppard: 

1693, Thomp8on v. Treranwn, Skinner 402; action for assault and battery upon the 
wife of the plaintiff. Lord HOLT "allowed that what the wife said immediate upon the 

• 

I 1747. 1 Accord: 1916, Monroe, C. J., 
in State I). McLaughlin, 138 La. 958, 70 So. 
925 (citing the above text with approval). 

The theory is thus somewhat analogous to 
that of dying declarationt'!, as pointed out in 
State I). Wagner, quoted P05t. 

For the point of view of psychology as 

applicable to argument before the jury (not 
the rules of Admissibility), see the materials 
collected in the present author's" Principles of 
Judicial Proof, as given by Logic, Psychology, 
and General Experience. and illustrated in 
Judicial TrialH" (1913), especially § 235. 
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hurt received, and before that she had time to devise or contrive anything for her own 
might be given in evidence." 

1805, Acuon v. Ki7maird, 6 East 193. Coumel: "Declarations by the wife upon her 
elopement from her husband, accusing him of misconduct, could not be given in evidence 
against him in an action against the adulterer." ELLENBOROUGH, L. C. J.: "It is not 
so clear that her declarations made at the time would not be eviden<.'C under any circum
stances. If she declared at th~ time that she fled from immediate terror of personal 
violence from the husband, I should admit the evidence; though not if it were a col
lateral declaration of some matter which happened at another time"; citing Thompson 
~. Trevanion. 

1834, R. v. Foater, 6 C. & P. 325; manslaughter by driving a cabriolet over a person; 
a statement made by the deceased, to one who did not see thc accident but immediately 
afterward heard the deceased groan and went up and asked what was the matter, was 
admitted. PARK, J.: "It was the best possible testimony that under the circumstances 
can be adduced to show what it was that had knocked the deceased down"; citing Aveson 
11. Kinnaird. 

1839, GIBSON, C. J., in Reed v. Dirl·, 8 Watts 481 (admitting the remarks of a crew as 
to the soundness of a cable while paying it out in a storm): "The objection to the opinion 
of the erew in consultation with the master was not for its supposed incompetence in the 
abstract, but for the want of an attestation of it by the oaths of those who had expressed 
it •.•• Seamen are expert in nautical affairs, and their judgment in matters of opinion, 
touching the working and preservation of a ship, may be as satisfactorily attested by 
their acts when impelled by motives of duty and self-preservation as if it were 
given under the sanction of an oath. • • . Certainly their opinions cannot be better 
manifested by their oaths than they are by their acts, which go to make up the usages 
of the port." 

1852, NISBET, J., in Mitchum v. Stale, 11 Ga. 621: "They derive their credibility not 
from his veracity, but from their relation to the transaction out of which they spring. 
Made at the same time with the main fact, evoked by it without premeditation, and for 
that reason explanatory of the mind and purpose of the actor as it is involved in that 
fact, they are presumed to be as veritable, as reliable, as the fact itself, and would derive 
no enhancement of their credibility from the oath of the declarant. Such I take to be 
the philosophy of 'res gestre,' so far as constituted of declarations .•.. [In this case) his 
coming to where the witness was seems to have been voluntary and the exclamation 
spontaneous. • • • The short period of time that had intervened, and the agitated manner 
of the prisoner, forbid the idea of deliberate design. . • • His distressed and agitated 
appearance when he reached the witness exhibit a state of mind incompatible with such 
a belief." 

1855, Ltn.ri'KIN, J., in Hart, v. Powell, 18 Ga. 639 (the declarations here related to a 
conflict between the declarant and a slave, and were made after the affray): "If the 
declarations derive a degree of credit from their connection with the surrounding cir
cumstances, and independently of any credit to be attached to the speaker, they should, 
in such cases, be admitted .••. Were not the jury authorized to believe that they were 
made without premeditation or artifice, and without a "iew to the consequences? We 
think: so unquestionably •••• To preclude this proof would be to shut out the party's 
only defence." 

1869, SWAYNE, J., in lnaurance Co. v. ],[osky, 8 Wall. 397 (here the deceased described 
his alleged injury shortly after its occurrence): "The 'res gestre' are statements of the 
calise made by the assured almost contemporancously with its occurrence and those 
relating to the consequences made while the latter subsisted and were in ~ . . . 
Rightly guarded in its practical application, there is no principle in the law of evidence 
more safe in its . • . In the ordinary concerns of life, no one would doubt the 
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truth of these declarations, or hesitate to regard them, uncontradicted. as conclusive. 
Their probative force would not be questioned." 2 

'. 1873, BARROWS, J., in Statc v. Wagner, 61 Me. 195: "We think thrlt the precise ground 
upon which their admission [evidence of outeries naming an assailant] should be placed 
in a case like this is substantially the same as that upon which dying declarations are 
admissible [i. c. necessity and sincerity.] .•• No one can doubt that the exclamations 
of these two women embodied the truth as it appeared to each, and that the cries of 
alarm and supplication uttered by any and all human beings under similar circumstances 
would express their perceptions of existing facts as truly as if backed by the sanction of 
all the oaths known in Christendom .... We merely say that, whatever force is given to 
dying declarations as the utterances of those who on account of their peculiar situation 
may be relied on to tell the exact truth as it appears to them, must needs be accorded 
also to the exclamations of mortal terror caused by a deadly assault. • . . To reject the 
evidence afforded by the agonized entreaties of one standing face to face with death in 
the person of a murderer with an uplifted weapon, when we would accept the account of 
the affair afterwards given by the enfeebled victim, with perceptions and recollections 
darkened and dimmed by the mists and shadows of approaching dissolution, would be, 
we think, but a bad sample of 'the perfection of human reason.''' 

1882, HARGIS, C. J., in Mcleod v. Ginther's Adm'T, 80 Ky. 405: "The declarations of 
Fish were made within a few seconds after the casualty .••. He had no time to contrive 
or devise a falsehood by which to exonerate himself from blame, and his declaration was 
so connected with the circumstances which form a part of this case, as to give it impor
tance in determining the fact that he and his engineer had run the engine in the honest 
belief that they had until 10.10 o'clock to reach Beard's Station .••• It was made prior 
to any knowledge that he . • • had misconstrued the dispatch. . • • Therefore, if 
we ignore the credit to which Fish may have been entitled as a truthful man, his decla
ration, made under the circumstances, impresses the mind with confirlence in its tnlth, 
and is entitled to be given its weight as any other fact going to make up the whole 
transaction. " 

1886, BATTLE, J., in Little Rock R. Co. v. Leverett, 48 Ark. 343, 3 S. W. 50: "The 
statement of Leverett was marle immediately after he was run over .••• It was an 
emanation of the act in question and so connected with the cause of his injuries as to 
preclude any idea that it was the product of calculated policy. Aside from any credit due 
Leverett for veracity, the circumstanees immediately preceding and connected with his 
statement impress the mind with confidence in its truth." 

1887, SmIERvILL~:, J., in DisTn11kcs v. State, 83 Ala. 289, 3 So. 671: "The exclamation of 
Miss Harris, [on running from her room in her night-clothes, that she saw some one at 
the window,] ... being uttered so near the scene of the transaction, and being appar
ently spontaneous in its nature, . • . was free from all suspicion of device, premeditation, 
or afterthought," and was therefore properly admitted. 

1888, L."CO~IBE, J., in U. S. Y. King, 34 Fed. 314 (charging the jury): "There is a 
principle in the law of evidence which is known as 'res gestre'; that is, the declarations 
of an indi\·;dua\ made at thc moment of a particular occurrence, when the circuDlstances 
are such that we may IlSsume that his mind is controlled by the event, may be received 
in evidence, because they are supposed to be expressions involuntarily forced out of him 
by the particular event, and thus have an element of truthfulness they might otheM\ise 
not have. . •• But you are not to give any more weight to a declaration thus made, or 
any weight at all, unless you are satisfied that it was made at a time when it was forced out 
as the utterance of a truth, forced out against his will or without his will, and at a period 

2 This language has been in substanco 57 id. 93, Wagner, J. (1874), two eases much 
adopted in Brownell v. R. Co., 47 Mo. 246, cited lind perhaps to be termed leading 
Wagner, J. (1871), and in Harriman v. Stowe, cases. 
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o.f time so closely connected with the transaction that there has been no opportunity for sub
,sequent reflection or determination as to what it might or might not be wise for him to say." 

1890, BLECKLEY, C. J., in Trarelers' Ins. Co. v. Sheppard, 85 Ga. i51, 776, 12 S. E. 18: 
"There must be no fair opportunity for the will of the speaker to mould or modify them. 
His will must have become and remained dormant, so far as any deliberation in concoct
ing matter for speech or selecting words is concerned. Moreover, his speech, besides 
being in the present time of the transaction, must be in the presence of it in respect to 
space. He must be on or near the scene of action or of some material part of the action. 
His declarations must be the utterance of human nature, of the 'genus homo,' rather than 
of the individual. Only an oath can guarantee individual veracity. But spontaneous 
impulse may be sufficient sanction for the speech of man as such, man, distinguished 
from this or that particular man. True, the verbal deliverance in each instance is that 
of an individual person. But if the state of his mind be such that his individuality is for 
the time being and silenced, so that he utters the voice of h1lmanity rather 
than of himself, what he says is regarded by the law as in some degree trustworthy." 

, 

" § 1748. The Necessity Pxinciple; Death, Absence, etc., need not be shown. 
,'It has already been noticed (ante, § 1421) that through the Exceptions to the 

Hearsay rule run two general principles, one of which is that some necessity 
shall exist for resorting to hearsay statements. This Necessity, for the first 
six Exceptions, consists in the impossibility of obtaining from that person 
testimony on the stand; for the seventh it consists in the general scantiness 
of other evidence on the same subject; for the eighth, ninth, tenth, and 
eleventh, in the practical inconvenience of requiring the person's attendance 
upon the stand; and, for the thirteenth, in the superior trustwortlJjness of 
his extrajudicial statemellts a:?,. (,rf'ating a. lI('c'cssitr or at It;ast a d~siraqility 

" of resortiug tF> them for lIubias!Scd te:5timQllY. It is this last reason that 
, , suffices equll lIy for the present Exception. The extrajudicial assertion being 

better than is likely to Le obtained from the same person upon the stand, 11 

necessity or e:\.-pediency arises for resorting to it. This reason, though rarel~' 
noted by the Courts, appears clearly to be the sufficient one.1 The rarity of 
its mention ma;r be ascribed to the influence of the Verbal Act doctrine 
(post, § 1772), which has concealed the analogy of the other exceptions and 
has thus usually obviated argument as to the propriety of showing a specific 
necessity for the hearsay. • 

It follows that the death, ab,gence, or other unavailability of the declarant 
,need never be shown under this Exception, a proposition never disputed. 
"" § 1749. The Circnmstantial Guarantee of Trustworthiness: Spontaneous

;neSB. The second principle (ante, § 1422) running through all the Exceptions 
iis that the statement must have been made under circumstances calculated 
1 

,to give some special trustworthiness to it, and thus to justify us in exempting 

§ 1748. 1 The following passages illustrate 
its recognition: Scates. C. J., in Galena &; 
C. U. R. Co. II. Fay, 16 Ill. 568 ("It is im
possible for a witness to convey such scencs to 
the mind nnd their effcct and influence upon 
it "); Lumpkin. J .• in Hart II. Powell, 18 Ga. 
639, 8upra (" To preclude this proof would be 
to shut out tho party's only defence ") : 

Mobile &; M. R. Co. v. Ashcraft, 48 Ala. 31 
(" more convincing than the testimony of the 
persons themselves some time after tho 
occurrence "); and particularly the opinion of 
Barrow8, J .• quoted wpra. in State II. Wagner, 
61 Me. 195; so also Staples, J., in Jordan 
Case, Gratt. Va. 945. 
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it from the ordinary test of cross-examination on the stand. This principle 
is represented, in the present Exception, by the phrase, often repeated,l that 
the statement must from the circumstances "derive a degree of credit inde
pendently of the declaration," i. c. other than the faith to be given to an ordi
nary extrajudicial assertion. This circumstantial guarantee here consists in 
the consideration, already noted (ante, § 1747), that in the stress of nervous 
excitement the reflective faculties may be stilled and the utterance may 
become the unreflecting and sincere expression of one's actual impressions and 
belief. The utterance, it is commonly said, must be "spontaneous," "natural," 
"impulsive," "instinctive," "generated by an excited feeling which extends 

,without let or break-down from the moment of the event thev illustrate." 2 
'- . 

, What practical limitations does this principle place upon the conditions 
under which such statements become admissible? Before attempting to 
generalize, typical passages applying the principle may be compared: 

1693, ThompsCYn v. Treronion, Skinner 402; assault and battery upon a wife; Lord 
HOLT admitted what the \Vife said "immediate upon the hurt r~eived, and before that 
she had time to devise or contrive anything for her own advantage." 

1845, DUNCAN, J., in /lill's Case, 2 Gratt. 604: "And why are not [the decedent's) 
declarations as to the commission of the act [a part of the 'res gesta')? The [supposed] 
reason is that he may have fabricated or made up a story. But on the one hand, if under 
the circumstances of the case he could not have had time to make up a story, and the 
declarations were made when the 'lis mota' did not exist, then they may be received as 
part of the 'res gesta.' On the other hand, if made after time sufficient had been allowed 
to fabricate a story, or 'lis mota' may be supposed to exist, they are not to be considered 
as par~ of the' res gesta.' . . . 'A priori' a stab in the heart would instantaneously sus
pend the powers of reflection. . . . All the time, then, from receiving the stab until he 
revived from his fit of fainting he was clearly not in a condition to arrange his ideas and 
fabricate a story .... All that is necessary ... to make the declaration part of the 
'res gesta' is that it should be made recently after the injury and before he had time to 
make up a story 'or dt:vise anything for his own advantage.''' 

1847, THACHER, J., in Scaggs v. State, 8 Sm. & 1\1. 724: "Declarations are admitted 
. . . only upon the presumption that they elucidate the facts with which they are con
nected, having bcen made without premeditation or artifice and without a view to the 
consequences. . . . It was reasonable to presume that he had premeditated his explana
tion of its cause [blood upon his hands] when it was also shown that he was half a mile 
from ti,e spot where the crime was alleged to have bcen committed and had sufficient 
time to determine upon the explanation he would give concerning the circumstance. The 
explanation . . . was not of that impulsive character which distinguishes declarations at 
the time of the transaction." 

1869, LEWIS, C. J., in State v. Ah Loi, 5 Nev. 101: "Undoubtedly such statements 
should be received ",ith great caution, and only when they are made so recently after the 
injury is received and under such circumstances as to place it beyond all doubt that they 
are not made from design or for the purpose of manufacturing evidence. Hence, from the 
very nature of the thing, very much must be left to the discretion of the judge." 

1884, EARL, J., in JValdele v. R. Co., 95 N. Y. 274: "This [present piece of] evidence 
cannot be received upon the theory that there is a. very strong probability that the decla
rations made by the intestate were true. . . . Declarations which are received as part of 

§ 1749. I Apparently first used by Upham. J .• in Hadley II. Carter, 8 N. H. 42 (1835). 
2 For these phrasings. see the ensuing quotations. 
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the 'res gesta' are to some extent a departure from or an exception to the general rule 
[requiring confrontation, cross-examination, and oath]; and when they are so far separated 

. from the act which they alleged to characterize that they are not part of that act or 
interwoTen into it by the surrounding circumstances so as to receive credit from it and 
from the surrounding circumstances, they are no better than any other unsworn state
ments made under any other circumstances. . . . [In this ease, made thirty minutes after 
the injury,] they are pmely narrative, giving an aecount of a transaction not partly past, 
but wholly past and completed. They depend for their truth wholly upon the accuracy 
and reliability of the deceased and the veracity of the witness who testified to them." 

1884, STAYTON, J., in Galre.Ylon v. Barbour, 62 Tex. 176 (declarations being offered of 
a child interrogated by the father on the day after being injured): "Too great a time 
elapsed; the statements and acts of the son were not the natural utterances of a simple, 
truthful child prompted by the suffering endured at the time through the injury; there 
was too much calculation and method on the part of the father .... It was simply hear
say, with no feature to relieve it from the operation of the rule ...• jThen, of other 
declarations,] the declarations made to the mother, by the child, were of a different 
character; he came home immediately after he had received the injury, crying, and 
smarting with the pain resulting from it, and, childlike and naturally, made known to 
her how he had been hurt." 

1885, COOLEY, C. J., in Merkle v. Bennington, 58 Mich. 163, 24 N. W. 776: "These 
declarations were not made on the spot and spontaneously .... One very good reason 
for excluding such narratives is that the party has had time to deliberate and shape them 
in his own interest and may be under strong temptation to do so. • . . In this case . • • 
it was for his interest, if he could do so, to fix the responsibility for the injury upon the 
township. • • • The longer the time allowed for deliberation, the greater would be the 
danger that his utterances would be unreliable. But after such lapse of time as appeared in 
this case the declarations cannot with any propriety be considered part of the' res gestre.''' 

1886, FIELD, J., in Viek.ybllTg R. Co. v. O'Brien, 119 G. S. 99, i Sup. 118, 172: "As the 
declaration was made between ten and thirty minutes after the accident, we may well 
conclude that it was made in sight of the wrecked train, and in presence of the injured 
parties, and whilst surrounded by excited passengers .•.. The modern doctrine has 
rela.'Ced the ancient rule that declarations, to be admissible as part of the 'res gestre,' must 
be strictly contemporaneous with the main transaction. It now allows evidence of them, 
when they appear to have been made undar the immediate influence of the principal 
transaction, and are so connected with it as to characterize or explain it. . • • An acci
dent happening to a railway train, by which a car is wrecked, would naturally lead to a 
great deal of excitement among the passengers on the train, and the character and cause 
of the accident would be the subjcct of the explanation for a considerable time afterwards 
by persons connected with the train. . . . The admissibility of a declaration, in connec
tion with evidence of the principal fact, .•• must be determined by the judge according 
to the degree of its relation to that fact, and in the exercise of a sound discretion; it 
being extremely difficult, if not impossible, to bring this class of cases within the limits 
of a more particular description." ~ .. 

1888, BLACK, J., in Leahy y. R. Co., Oi )10.172, 10 S. W. 58: "The better reasoning 
is that the declaration, to be a part of the 'res gestre,' need not be coincident in point 
of time with the main fact to be proved. It is enough that the two arc so clearly connected 
that the declaration can, in the ordinary course of affairs, be said to be the spontaneous 
explanation of the real cause." I 

, Compare also the following. in which the real cause"): 1900, Baker, C. J., in Green 1'. 

idea of spontaneity is emphnsized: 1893, State, 154 Ind. 655, 57 N. E. 637 (the declarant 
Ryan, C., in Missouri P. R. Co. 11. Baier, 37 must" appear to be the spontaneous spokes
Nebr. 235, 245, 55 N. W. 913 (the declaration mlln of the act and not the deliberate utterer 
must be "a spontancoUB explanation of tho of an afterthought"). 
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§ 1750. Seme: Requirements: (a) a Startling Occasion; (b) a Statement 
made betore Time to fabricate; (c) Relating to the Circmllatancea of the Oc
CWience. From the judicial expositions the following Jir.litations, and these 
only, may legitimately be deduced: 

(a) Nature of the occawn. There must be some shock, si(lrtling enough to 
produce this nervous excitement and render the utterance spontaneous and 
unreflecting. Such a limitation does not appear to be in terms expressly re
quired in the judicial definitions; but it is a necessary implication from their 
language. Moreover, in practically all of the instances involving state
ments after corporal injury by violence such conditions are in fact present, 
and this requirement is fulfilled. 

There is, however, in some Courts, a limitation which practically takes the 
place of the present one, , the limitation that there must be a "main" or 
"principal fact." TJ:tis limitation (noticed post, § 175:3) is mistakenly bor
rowed from the Verbal Act doctrine, and improperly enlarges the scope of the 
present Exception. 

(b) Time of the utterance. The utterance must have been before there has 
been time to contrive and misrepresent, i. e. while the nervous excitement 
may be supposed still to dominate and the reflective powers to be yet in 
abeyance. This limitation is in practice the subject of most of the rulings. 

It is to be observed that the statements need not be strictly c01lfem.po
raneQU8 with the exciting cause; they may be subsequent to it, provided 
there has not been time for the exciting influence to lose its sway and to be 
dissipated. The fallacy, formerly entertained by a few Courts, that the utter
ance must be strictly contemporaneous (post, § 1756), owes its origin to a 
mistaken application of the Verbal Act doctrine: 

1852, NISBET, ,J., in Mitchum v. State, 11 Ga. 626: "Where the books say, when this 
Court has said, that the declarations must be contemporaneous with the act, • " [it is a 
question] which must depend upon the application of the principle upon which the rule is 
founded. . . . If the declarations appear to spring out of the transaction, if they elucidate 
it, if they are voluntary and spontaneous, and if they are made at a time so near to it 
as reasonably to preclude the idea of deliberate design, then they are to be regarded as 
contemporaneous." 1 

1884, SMITH, J., in Carr v. State, 43 Ark. 104: "Nor nced any such declarations be 
strictly coincident as to time, if they are generated by an excited reeling which extends 
without break or let-down from the moment or the event they illustrate." 

1889, STINESS, J., in State v. Murphy, 16 R. 1. 528. 17 Atl. 9118: "The second statement 
..• was later in time by several minutes; but we do not think this is decisive, since the 
controlling element of admi.~sibility is not the interval or time. but the real and illustra
tive connection with the thing don~. in which the interval of time is a factor .... That 
which is recognized by eommO:1 experience as the instinctive outcome of an act is ror this 
reason deemed to be a part of it, whether the time of be five or fifteen minutes 
after." 

1890, BLECKLEY, C. J., in Trarelerll [11,8. Go. v. Sheppard, 85 Ga. 751,775,776, 12 S. E. 

I 17150. I The language or this opinion tions are round in Landy ~. Humphries. 35 
hll8 been orten reproduced. in one rorm or Ala.624 (1860); People II. VernoD. 3S Cal. 49 
another; I)XRmplee or a1moet exact reproduc- (1868). 
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18: "What the law altogether distrusts is not. after-speech but after-thought. • . • That 
the declarations shall be or appear to be spontancous is indispensable, and it is ror this 
reason alone that they are rt.'quired to be speedy." 2 

• 

Furthermore, there can be no definite and fixed limit of time. Each case 
must depend upon its own circumstances: 

__ 1891, PARKER, J., in Kennedy v. R. Co., lao N. Y. 056, 29 N. E. 141: "There is no 
imuginary line somewhere between a few hours and a few duys or n few weeks, on one side 
of whidl declurations in favor of tI. purty are admissible in evidence, while on the other 
they are inadmissible. Unless surh compinints form a part of the 'res gestre' they arc 
inudmissible; and if they are so far detached from the occurrence as to admit of the 
deliberate design and be the product of a calculating policy on the part of the aetors, then 
they cannot be regarded as a part of the 'res gestre.'" 

1902, SUELBY, J., in Jack v. Mutual R. F. Life Ass'n, iiI C. C. A. :30, 113 Fed. 49 
(admitting statements made by all insured after being poisoned and just beCore his death): 
"While it is said thnt the declurations must be contemporancous with the muin fact, no 
rule cun be formulated by whirh to determine how near, in point of time, they must be. 
No two eases arc exactly alike, and the determination of this question is always insepar
able from the cirrumstanccs of the ease at bar. The transaction in question may be such 
that the 'res gestru' would extend over 11 day, or a week, or 11 month. In this case the fatal 
capsule was handed to the vietim in the afternoon, but not taken till bedtime. If Lips
rOlllb, instead of giving him the capsule and prescription on the streets in the afternoon, 
had railed at his house, and given it to him, and left a minute before it was swallowed, 
the declarations would have been brought nearer in point of time to the moment that 
Lipscomb had handed Stewart the medicine; but we cannot see that the rule as to the 
admissibility of Stewart's declarations would have been different. If one threw a bomb, 
which immediately exploded, and killed another, the declaration of the dying man as to 
who threw it would be a part of the 'res gestru.' If the assailant, instead of throwing 
the bomb, had plaeed it cOllrealed, and fixed to explode in an hour or in ten hours, when 
it exploded, the involuntary exclamatioll of the fatally wounded man, Ilaming the person 
who had placed the bomb ncar him, would be, we think, a part of the 'res gestre.' So we 
do 110t think that these objections gain any weight from the length of time which elapsed 
between Lipscomb's act of handing the capsule to Stewart and his declarations." 

1920, BAKER, J., in Solice v. State, 21 Ariz. 51)2, 193 Pur. 19 (quoting with approval the 
text below): "Were the statements a part of the 'res gestte'? We have examined a large 
Ilumber of authorities upon the abstract propositions involved in the rules 011 which testi
mony is ret'eived or not received as part of the 'res gestre.' These authorities satisfy us 
thnt the rlose ronnection in time betwecn the statements or declaration and the I\Ct of whieh 
it is sahl to be a part is an element for consideration; that being close in point of time is 
not, however, all of the basis for receiving such evidenre, and that the ultimate test is 
spontaneity or instinctiveness and logiral relation to the main event; thut the tendency of 
the modern cases is to be liberal in the reception of such testimony." 

Since the application of the principle thus depends entirely on 
the circumstances of each case,3 it is therefore impossible to regard 

2 Rce ~imilar passages quoted supra, and 
UTIle, § 1;49. from Vicksburg R. Co. v. O'Brien, 
State 1'. Ah Loi, Mitchum v. State, and Hill's 
Cuse; State t'. Ramsey, 48 Ln. Au. 1407, 20 
So. 904; HIOO, Christopherson v. Chicago M. &; 
St. P. R. Co., 135 Ia. 409,109 N. W.I077; 1904, 
State tl. Foley, 113 La. 52, 30 So. 885; 1908, 

People v. Del V ermo. 192 N. Y .. .1ZQL ~}{..E. 690 
(approving the above theory of the exception). 

3 No attempt will here be made to stnte in 
detail the rulings of the various Courts upon 
casell wholly unavailable us precedents. To 
the eases quoted 81I.pra, add the following: 

ENGLA.ND: 1859, The Schwalbe, Swab. 521 
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rulings upon this limitation as havlllg in strictness t.he force of 
precedents. To argue from one case to another on this question of 

(in a collision, evidence was admitted that, as 80.422; 1901, Nelson v. State, 130 Ala. 83, 3080. 
the defendant steamer was backing clear of 728 (deccased'lI declarations when IIssaulted) ; 
the plaintiff brig, the pilot of the steamer, who 1902, Campbell v. State, 133 Ala. 81, 31 So. 
was on the bridge, stamped his foot and said: 802 (accused's statements during a quarrel) ; 
"The damned helm is still a-starboard "); 1903, Collins v. State, 137 Ala. 50, 34 So. 403 
1912, Thomson's Case, 7 Cr. App. 276 (abor- (third person -at a murder); 1903, Jones v. 
tion on Mar. 21; the woman's statement State, 137 Ala. 12, 34 So. 681 (by the de-
on Mar. 28 that ~he had done it herself, ceased); 1904, Pitts v. State, 140 Ala. 70, 37 So. 
excluded). 101 (accused); 1904, Harbour v. State, 140 

IRELA.ND: 1854, R. 1'. Lundy, 6 Cox Cr. Ala. lOa, 37 So. 330 (murder; exclllmation of 
477 (deceased's statements on the arrival of the defendant's daughter, an eye-witness, 
help, admitted). admitted); 1905, State v. Stallings, 142 Ala. 

CAN .... n .... : Dum. 1907, Gilbert v. The King, 112, 38 So. 261 (accused); 1905, Nordan II. 

38 Can. Sup. 284 (murder; deceuscd's state- State, 143 Ala. 13, 39 So. 406 (deceased); 
ment when fleeing from the defendant); 1012, Alllhama C. G. & A. R. Co. v. Heald, 
N. Br. 1883, Small v. Belyea, 24 N. Br. 16 178 Ala. 636, 59 So. 461 (injury by a street-
(master of a vessel, at the time of grounding) ; car); 1912, Bcssicrdre v. Alabama C. G. & A. 
1891, Rainnie v. St. John C. R. Co., 31 N. Br. n. Co., 179 Ala. 317, 60 So. 82 (motonnan); 
553 (street car driver); N. W. Terr. 1905, R. v. 1916, Southern n. Co. v. FriLks, 196 Ala. 61~ 
Gilbert, 6 N. W. Terr. 396 (murder); N. Se. il So. 701 (engineer of the train); 1920, 
1920, R. v. Peel, No. 1,60 D. L. n. 469, N. Se. Jones v. Central of Gil. n. Co., 204 Ala. 148, 
(arson); Onto 1901, Armstrong 1:. Canada, 85 So. 428 (injury upon er-tering a car); 1921, 
A. R. Co., 2 Onto L. R. 219 (railway injury); Bimlinghum !\Iaearoni CO. V. Tadrick, 205 
1903, Garner V. Stamford, 7 Onto L. R. 50 Ala. 540, 88 Suo 858 (affray in a factory) ; 
(highway injury). Arizona: 1908, Soto V. Terr., 12 Ariz. 36, 94 

UNITED ST .... TES: Federal: 1873, Newton Pac. 1104 (boy's compluint after an assault) ; 
V. Ins. Co., 2 Dill. 154; 1894, Delaware L. 1920, Solice V. State, 21 Ariz. 592. 193 Pac. 19 
& W. R. Co. V. Ashley, 14 C. C. A. 368, 67 Fed. (quoted 8upra) ; 
209; 1895. North American Ace. Ass'n v. Arkansas: 1884, Flynn 1:. State, 43 Ark. 293; 
Woodson, 12 C. C. A. 392, 64 Fed. 689; 1896, 1886, Little Hock M. R. & T. R. Co. V. Lever-
National Masonic Ace. Ass'n tI. Shryock, 20 ett, 48 Ark. 333. 338, 3 S. W. 50 (by a person 
C. C. A. 3, 73 Fed. 774, 776 (by the deceased, injured in Ii railroad accident); 1893, Fort 
after falling on the sidewalk); 1896, Gowen v. Smith Oil CO. V. Slover, 58 Ark. 168, 179, 24 
Bush, 22 C. C. A. 196, 76 Fed. 349 (by one S. W. 106 (by a person injured in an explosion) ; 
injured in a mine, When taken out, three· 1899, Little Rock T. & E. Co. V. Nelson, 66 
quarters of an hour afterwards); 1896, St. Ark. 494, 52 S. W. 7 (by a motonllan after an 
Louis 1. M. & S. R. Co. V. Greenthal, 23 C. C. A injury); 1901, Blair V. State, 69 Ark. 558, 64 
100, 77 Fed. 150 (conductor of u train); 1897, S. W. 948 (by defendunt, after a killing); 
Cross L. L. Co. tI. Joyce, 28 C. C. A: 250, 83 1901, Elder t·. State, 69 Ark. 648, 65 8. W. 938 
Fed. 989 (injured person's remark, immediately (by a participant, after an affray); 1906. 
after the injury); 1900, Travelers' Protective Kansas C. S. n. CO. V. Morris, 80 Ark. 528 
Ass'n V. West, 42 C. C. A. 284. 102 Fed. 226 98 S. W. 363 (person killed at a railroad); 
(statements after an injury); 1902, Westall v. 1908, Beal-Doyle D. G. Co. V. Carr, 85 Ark,479, 
Osborne. 53 C. C. A. 74, 115 Fed. 282 (fellow- 108 S. W. 1053 (elevator accident); 1919, 
employees on a vessel); 1903, Marande v. Walker II. State, 138 Ark. 517, 212 S. W. 319 
R. Co., 59 C. C. A. 562, 124 Fed. 42 (fire); (homicide) ; 
1904, Guild v. Pringle, 64 C. C.A.621. 130Fed. Cali/omia: C. C. P. 1872, § 1850 ("Where. 
419, 422 (penon injured in the highwt1.y); also, the declaration, act, or omission fOnDS 
1911, American Mfg. CO. V. Bigdow, 110 C. C. part of a transaction which is itHclf the fact in 
A. 77, 188 Fed. 34 (superintendent's statement dispute, or evidence of that fact, Buch dee-
to injured employee); 1918, Aetna Life Ins. laration, act, or omission is evidence, as part 
CO. V. Ryan, 2d C. C. A. 255 Fed. 483 (accident of the transaction "); 1868, People 1'. Vernon, 
insurance) ; 35 Cal. 49; 1882, People II. Ah Lee, 60 Cal. 85; 
Alabama: 1867, Hall v. State, 40 Alu. 698, 1886, Durkee V. R. Co., 69 Cal. 533, 11 Pac. 
700, 706 (accused's statements·after a horni- 130; 1897, Lissuk 11. Crocker Est. Co., 119 
eide); 1875, Wesley V. State,' 52 Ala. 187; Cal. 442, 51 Pac. 688 (fall of an elevator; 
1882, Alabama, G. S. R. Co. V. Hawk, 72 Ala. statement of the servant in charge, made after 
112; 1890, Richmond & D. R. Co. V. Ham- the fall); 1899, Heckle V. R. Co., 123 Cal. 441. 
mond, 93 Ala. 185, 9 So. 577; 1898, Burton 56 Pac. 56 (railroad injury); 1901, Williams v. 
V. State, 118 Ala. 109, 23 So. 729; 1899, Southern P. Co., 133 Cal. 550, 65 Pac. 1100 
Bankhead V. State, 124 Ala. 14, 26 So. 979 (railroad collision); 1903, Boone V. Oakland 
(affray); 1901, Hall 1). State, 130 Ala. 45, 30 T. Co., 139 Cal. 490, 73 Pac. 243 (street-car 
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"time to devise or contrive" is to trifle with ilrinciple and to cumber 
the records with unnecessary and unprofitable quibbles. There is a 
injury); 1905. Murphy 11. Board, 2 Cal. App. mules); 1899, Milam II. State, 108 Ga. 29, 
468, 83 Pac. 577 (injured person; a glaring 33 S. E. 818 (by deceased, after being shot) ; 
instance of illiberal ruling) ; i899, Caines II. State, 108 Ga. 772, 33 S. E. 632 
Colorado: 1873, Solander II. People, 2 Colo. 48, (by a wounded person, made immediately 
63 (abortion); 1911, Salas 11. People, 51 Colo. after); 1901, Western & A. R. Co. II. Beason, 
461, 118 Pac. 992 (murder) ; 112 Ga. 553, 37 S. E. 863; 1905, Goodman I). 

ColumbVl: (Dist.): 1897, Washington & G. R. State, 122 Ga. Ill, 49 S. E. 922 (deceased); 
Co. v. McLane, 11 D. C. App. 220 (railroad 1905, Kemp 11. Cel.trnl of Ga. R. Co., 122 Ga. 
accident); 1904, District oC Columbia II. 559, 50 S. E. 465 (engineer); 1905, Pool r. 
Dietrich, 23 D. C. App. 577 (sidewalk injury) ; Warren Co., 123 Ga. 205, 51 S. E. 328 (injury 
1905, Patterson I). Ocean A. & G. Co., 25 D. C. at a bridgc); 1905, White v. Southern R. Co., 
App. 46, 66 (injured person); 1906, Grant fl. 123 Ga. 353, 51 S. E. 411 (railroad injury); 
U. S., 28 D. C. App.169 (decea.;',d in homicide) ; 1906, Warrick v. State, 125 Ga. 133, 53 S. E. 
1912, Washington R. & E. Co. ~. Wright, 38 1027 (accused); 1906, McBride v. Gcorgia R. 
D. C. App. 268 (street-car accident); 1915, do: E. Co., 125 Ga. 515, 54 S. E. 674 (injured 
Traver II. Smolik, 43 D. C. App. 150 (assault person); 1906, Southp.rn R. Co. v. Brown, 126 
and battery) ; Ga. I, 54 S. E. 911; 1908, Herrington v. 
Cl17lnecticut: 1897, State II. Bradneck, 69 Conn. State, 130 Ga. 307, 6(1 S. E. 572 (deceased in 
212, 37 At!. 492 (statements by an adulterer, homicide); 1908, Lyle!! I). State, 130 Ga. 294, 
rul4'ling away); 1898, McCarrick II. Kealy, 60 S. E. 578 (defendant in homicide); 1911, 
70 Conn. 64?, 40 At!. 603; 1901, State v. Walker I). State, 137 Ga. 398, 73 S. E. 368 
Yanz, 54 Conn. 177, 50 At!. 37 (murder); (murder; deceased's statements); 1915, Gibbs 
Delaware: 1904, Di Prisco v. Wilmington C. I). State, 144 Ga. 166, 86 S. E. 543 (murder); 
R. Co., 4 Del. 527, 57 At!. 906 (child nm over); 1916, Central of Geor&ia R. Co. v. Brinson, 18 
Florida: 1895, Lambright v. State, 34 Fla. Ga. App. 1!3, 88 S. E. 1003 (engiDller and con-

.. 564, 16 So. 582; duetor) ; 
Georgia: Rev. C. 1910, § 5766, P. C. § 1024 HaUVlii: 1913, Nawclo 11. Hamm-Young Co., 
(admittwg statements "accompanying an act, 21 Haw. 644 (injury by automobile); 
or so nearly connected therewith in time as to Idaho: 1908. Anderson II. Great Northern R. 
be f~ee from all suspicion of device or after- Co., 15 Ida. 513, 99 Pac. 91 (engineer after an 
thought"); 1873, Hall II. State, 48 Ga. 607; injury); 1909, Wheeler v. Oregon R. & N. Co., 
1878, Burns I). State, 61 Ga. 194; 1880, John- 16 Ida. 375, 102 Pac. 347 (here excluded as 
son v. State, 65 Ga. 99; 1884, Augusta Fac- opinion); 1920, Erickson v. Rutledge Timber 
tory v. Barnes, 72 Ga. 226; 1887, State v. Co., 33 Ida. 179, 191 Pac. 212 (injury in II 

Driscoll, 72 Ga. 584; 1887, State II. Schmidt, lumber yard); 1921, Wilson v. St. Joe Boom 
73 Ga. 473; 1887, Augusta & S. R. Co. v. Co., Ida. ,200 Pac. 884 (injury on a 
Randall, 79 Ga. 311, 4 S. E. 674; 1888, Savan- steamboat; the captain's remark soon after-
nah F. & W. R. Co. v. Holland, 82 Ga. 267, ward, admitted on the Cacts); 
10 S. E. 200; 1890, Travelers' Ins. Co. v. Illinois: 1841, Gardner I). People, 4 Ill. 90 (a 
Sheppard, 85 Ga. 751, 769, 776, 12 S. E. 18 statement made after a killing WIIB rejected, 
(whether S. accidentally fell overboard or because "the length of time which must have 
committed suicide by shooting or was alive; elapsed in travelling the three-quarters oC a 
declarations of a companion, aftcr hearing a mile WIIB sufficient to enable the prisoner to 
shot, and upon meeting a second companion, become cool and deliberato and even to invent 
admitted; quoted supra); 1893. Von Pollnitz an ingenious account of the hurried tranSllc-
I). State, 92 Ga. 16, 17, 18 S. E. 301 (by tbo tion "); 1855, Gnlena & C. U. R. Co. v. Fay, 
deceased, at tbe door of the room where as- 16 Ill. 568; 1889, Chicago W. D. R. Co. v. 
saul ted) ; 1894, Boston 11. State. 94 Ga. 590, Becker, 128 Ill. 548, 21 N. E. 524; 1891, 
21 S. E. 603 (accused's explanations that ho Quincy Horse R. &: C. Co. v. Gnuse, 137 Ill. 
sbot by accidcnt, made after arrest, excluded; 264,269, 27 N. E. 190 (by a car-driver, after 
but similar statements made on voluntarily . an accident); 1895, Springfil'Jd Con. R. Co. I). 
surrendering himself shortly after the shooting, Welch, 155 Ill. 511,40 N. E. 1034 (by a motor-
admitted); 1896, Electric R. Co. 11. Carson, man just after the car had stopped): 1896, 
98 Ga. 652, 27 S. E. 156: 1897, Sullivan v. Globe Accident Ins. CO. II. Gerisch, 163 Ill. 625, 
State, 101 Ga. 800, 29 S. E. 16 (defendant's 45 N. E. 563 (statements from several hours to 
declarations to a policeman. a few minutes three days later, excluded); 1902, Sprinificld 
after a homicide); 1899, Dill v. State, 106 C. R. Co. II. Puntenney, 200 Dl. 9, 65 N. E. 442; 
Ga. 68.3, 32 S. E. 660 (decp.aS<!d in IIIl affray) ; 1904, Chicago City R. Co. 11. Uhter, 212 Dl. 
1899, Thornton II. State, 107 Ga. 683, 33 S. E. 174, 72 N. E. 195 (arrest of train employee;, 
673 (by defeDdant, aCter killing hia wife); after all accident, excluded); 1910, Belalds I). 

1899, Weinkle II. R. C<>., 107 Ga. 367, 33 S. E. Dering Coal Co., 246 Ill. 62, 92 N. E. 575 (mine 
471 (by the engineer of a train, after killing injury); 
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lamentable 
either to 

waste of 
create or 

time by Supreme Courts in here 
to respect precedents, Instead of 

attempting 
struggling 

Indiana: 1851, Bland 1>. Statc, 2 Ind. 608, 610 
(accused's statement p.fter a homicide): 1880, 
Jones v. State, 71 Ind. 83: 1894, Parker 17. 

State, la6 Ind. 284, 290, 35 N. E. 1105 (by 
the deceased, shortly after a shooting): 1900, 
Green fl. State, 154 Ind. 655, 57 N. E. 637 
(murdered person): 1903, Indianapolis St. 
R. Co. v. Whitnker, 160 Ind. 125, 66 N. E. 43:i: 
1907, Pittsburgh C. C. & St. L. R. Co. II. 

Haislup, 39 Ind. App. 394. 79 N. E. 1035 (pas
senger eject~d); 1908, O'Connor CO. D. Gil· 
laspy, 170 Ind. 428, 83 N. E. 738 (elevator); 
1909 Fort Wayne & W. V. T. Co. I). Roudebush, 
173 Ind. 57, 88 N. E. 676 (motorman); 1917, 
Cincinnnti H. &: D. R. Co. 17. Gross, 186 Ind. 
471. 114 N. E. 962 (trial Court's discretion): 
!ou-a: 1871, State fl. Porter, 34 Ia. 137; 1886, 
Armil D. R. Co .• 70Ia. 131, 30 N. W. 42: 1894, 
Smith D. Dawley, 92 Ia. 312, 60 N. W. 625: 
1899, Keyes v. Cedar Falls, 107 Ia. 509. 78 
N. W. 227 (injured person after a fall): 1902, 
Alscver v. Minneapolis &: S. L. R. Co., 115 Ia. 
aS8, 88 N. W. 841 (engineer's statement aft~r 
an injury); 1903. Sutcliffe 17. Iowa, S. F. M. 
Ass'n, 119 III. 220, 93 N. W. !JO (suicide); 
1905. Rothrock 1). Cedar Rapids. 128 Ia. 252, 
103 N. W. 475 (injured person's statement after 
a'fIlJl); 1 !J05, Hutcheis 17. Cedllr R. & M. C. R. 
Co., 128 ia. 279, 103 N. W. 77!J (passenger 
falling from a car; model opinion, by McClain, 
J.); 1906, Christopherson Il. Chicago M. &: 
St. P. R. Co., 135 In. 409, 109 N. W. 1077 
(injured person); 1!J07. Clark 1'. Van Vleck, 
135 la. 1904, 112 N. W. 648; 1908, Kern 17. 

Des Moines C. R. Co., 141 Ia. 620, 118 N. W, 
451 (strL'et~car injury); 1915, Westcott 17. 

Waterloo C. F. &= N. R. Co., 173 In. 355, 155 
N. W. 255 (collision with street-car): 1916, 
Peterson 1>. Phillips Coal Co., 175 la. 223. 157 
N.W.194 (employee killed in a coal mine): 1919, 
Stukns17.Warfield P.H.Co., 18Sla. 878,175 N.W. 
81 (elevator IIccident); 1920, Barrett 17. Chicago 
M. &: St. P. R. Co., 190 la. 509, 175 N. W. 950, 
ISO N. W. 670 (engineer after a collision) ; 
KOMas: 1871. State 17. Montgomery, 8 Kan. 
360: 1881, State 1>. Pomeroy, 25 Kan. 350: 
1891, Tennis Il. R. Co., 45 Ran. 509, 25 Pac. 
876; 1898, Walker 11. O'Connell, 59 Kan. 306, 
52 Pac. 894 (by an engineer, two or three hours 
aft~r an accident); 1902, State I). Morrison, 
64 Kan. 669, 68 Pac. 48 (deceased's declara
tion after a stabbing); 1902, Atchison T. &: S. 
F. R. Co. 1>. Logan, 65 Kan. 748. 70 Pac. 878 
(railroad injury to employee): 1910, Campbell 
17. Brown. 81 Kan. 480, 106 Pac. 37 (death by 
wood alcohol; the deceased's remarks while 
drinking, us to where he got It, not admitted) : 
1914, State 17. Powers, 92 Kan. 220, 139 PIlC • 
1166 (assaUlt with intent to kill); 1920, State 
v. Pack, 106 Kan. 188, 186 Pac. 742: 1920, 
Mayeur 17. Crowe C. & M. Co., 106 Kan. 123, 
186 Pac. 1035 (death in a mine) : 

Kentucl,:lI: 1896. Norfleet 17. Com., Ky. , 
33 S. W. 938 (by a person shot, immediately 
after the shooting); 1896, Jackson 17. Com., 
. Ky. ,37 S. W. 847; 1897, Hughes 17. 

Com., Ky. , 41 S. W. 294; 1898, Hughes 
17. R. Co., Ky. , 48 S. W. 671 (brakeman's 
injury); 1899, Brown 17. R. Co., '. Ky. , 
53 S. W. 1041 (injured person falling oft a 
strcet-car); 1899, Louisville &: N. R. Co. 17. 

Shaw, Ky. ,53 S. W. 1048 (injured person 
put oft a steam-car); 1900, Louisville &: C. p, 
Co. 17. Samuels, Ky. ,59 S. W. 3; 1901, 
Johnson I). Com.. Ky. ,61 S. W. 1005 
(assaulted woman's complaint); 1901, Floyd 
17. R. Co., Ky. ",64 S. W. 653 (by a motor
man after an accident); i904, Selby 17. Com., 
- Ky. ,80 S. W. 221 (accused, after a 
homicide) ; 1905, Lexington St. R. Co. II, 

Strlider, Ky. , 89 S. W. 158 (motorman): 
1906, Louisville &: N. R. Co. 17. Molloy's 
Adm'x, 122 Ky. 219, 91 S. W. 685 (railroad 
injury): 1912, Cincinnati N. O. & T. P. R. 
Co. 11. Martin, 146 Ky. 260, 142 S. W. 410 
(engineer's statement after accident); 1914, 
Hogers Il. Com., 161 Ky. 754, 171 S. W. 464 
(manslaughter): 1916, McCandles.~ I). Com., 
170 Ky. 301, 185 S. W. 1100 (accused in hemi. 
cide): 1918, Barrett's Adm'r 17. Brand, 179 
Ky. 740, 201 S. W. 331 (malpractice); 1920, 
I.ouisville &: N. R. Co. 11. Horton, 187 Ky. 617, 
219 S. W. 1084 (engineer, after running over a 
trespasser): 1921, Valentine II. Weaver. 191 
Ky. 37, 228 S. W. 1036 (employee's death: 
statement made on return from work and after 
sleeping, as to receiving an injury, excluded): 
Ltnlisiana: 1885, State 17. Melton. 37 Ln. An. 
77, 79: 1886, State 17. Molisse. 38 La. An. 381, 
384: 1887, State II. Estoup, 39 Ln. An. 219, 1 
So. 448 (by a murdered person): 1896. State 
Il. Ramsey, 48 La. An. 1407, 20 So. 904; 1899, 
State 17. Sadler, 51 Ln. An. 1397, 26 So. 390 (by 
a person shot): 1900, State 17. Robinson, 52 
Ln. An. 541, 27 So. 129 (by the deceased, in an 
affray): 1900, Marlen. R. Co., 52 La. An. 727, 
27 So. 176 (railway injury); 1902, State 17. 

Maxey, 107 Ln. 799, 32 So. 206 (injured per. 
son); 1902, State II. Blanchard, 108 La. 110, 
32 So. 397 (accused): 1904, State II. Charles, 
111 La. 933, 36 So. 29 (deceased in homicide): 
1904, State II. Foley, 113 La. 52, 36 So. 88S 
(murder; prior cases cited and construed); 
1916, State 17. McLaughlin, 138 La. 958, 70 
So. P'.!5 (murder; the WOman, with her throat 
cut, exclaimed, "George did it," having just 
been awakened by the a8!l8ult: admitted; 
careful opinion by Monroe, C. J.) ; 
Maine: 1899. State c. Maddox, 92 Me. 348, 42 
Atl. 788 (assault); 1902. Barnes II. Rumford, 
96 Me. 315, b2 At!. 844 (highway accident) : 
Marnlar14: 1898, Wright 17. State, 88 Md. 705, 
41 At!. 1060 (statements by the accused after 
an atrm.y): 1900, Baltimore City P. R. Co. v. 
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weakly for the impossible, they should decisively insist that every 
CJl.Se be treated upon its own circumstances. They should, if they are 

Tanner, 90 Md. 315. 45 Atl. 188 (by an injured 54 Nebr. 299. 74 N. W. 627 (by an engineer 
person while having his injuries dressed); anc the injured person, just after the injury) ; 
MaBsachu8ctts: 1806, Eastman 11. R. C., 165 1899, Sullivan 11. State, 58 Nebr. 796, 79 N. W. 
Mal!l!. 342, 43 N. E. 115 (injured person); 721 (defendant's remarks after an affray); 
Michi{}an: 1877, Mobley D. KittIeherger, 37 1903, Pledger v. R. Co., 69 Nebr. 456, 95 N. W. 
Mich. 362; 1901, Edwards 11. Foote, 129 1057 (railroad injury); 1905. Lexington tI. 

Mich. 121,88 N. W. 404 (street-car collision); Fleharty, 74 Nebr. 626, 104 N. W. 1056 
1903, Ensley 11. R. Co., 134 Mich. 195,96 N. W. (injured person) ; 
34 (railroad passenger); 1915, Rogers to. Neroda: 1915, State 11. Pappas, 39 Nev. 40 
Saginaw B. C. R. Co., 187 Mich. 490, 153 152 Pac. 571 (assault); 
N. W. 784: 1917, Hyatt 11. Leonard Storage ,\"ew Hampshire: 1903, Murray v. R. Co., 72 
Co., 196 Mich. 337. 162 N. W. 951 (collision); N. H. 32, 54 Atl. 289; 1911, Dorr 11. Atlantic 
Minnesota: 1895, Firkins 1). R. Co., 61 Minn. S. L. R. Co .• 76 N. H. 160, SO Atl. 336 (no 
31, 63 N. W. 173; 1903, State D. Gallehugh, fixed period of time if recognized); 1914. 
89 Minn. 212, 94 N. W. 723 (murder); 1905, Nnwn to. Boston & Maine R. Co., 77 N. H. 299, 
State to. Williams, 96 Minn. 351, 105 N. W. 91 Alt. 181 (statement of an injured person who 
265 (deceased in a murder); 1913, State 1). was unconscious in the interval; doctrine of 
Findling, 123 Minn. 413, 144 N. W. 142 the trial Court's discretion examined): 1917. 
(murder); 1915, Lamhrecht v. Schreyer. 129 Hansen 1). Grand Trunk R. Co., 78 N. H. 518. 
Minn. 271, 152 N. 'V. 645 (collision of wagons); 102 Alt. 625 (carrier's erroneous transporta-
Mis8issippi: 1883, Kramer v. State, 61 Mass. tion; a telegram from the plaintiff to her sister, 
161; 1896, Mobile & C. R. Co. 1). Stinson, 74 ,. The Grand Trunk conductor has put me on 3 

Miss. 453, 21 So. 14 (statements while eli:- 'I\'rong train," not admitted) ; 
tinsuishing n fire): New Jersey: 1889, Estell 11. State. 51 N. J. L. 
Missouri: 1860, State 1). Dominique. 30 Mo. 182, 17 Atl. 118 (apparently refUsing to recog-
586; 1871, State 17. Sloan, 47 Mo. 610 (de- nize any time-allowance at all); 1897. Trenton 
ceased's remarks while his wound wns being P. R. Co. 1). Cooper, 60 N. J. L. 21.9. 221. 37 
dressed); 1877, State 1). Brown, 64 Mo. 370; At!. 730 (n driver's exclamations when his 
1883, State 17. Walker, i8 1\10.386; 1894, State horse was hurt); 1905. State v. Laster. 71 
1). Martin, 124 Mo. 514, 28 S. W. 12; 1896. N. J. L. 586, 60 Atl. 361 (deceased); 1919, 
State tI. Thompson, 132 Mo. 301, 34 S. W. 31 Rathbun 11. Brancatello, 93 N. J. L. 222, 107 
(statementa by the deceased while eating a. At!. 2i9 (automobile injury; the exclamation 
poisoned lunch); 189i, State tI. Thompson, of M., a bystander. identifying the .... ehicle 
141 Mo. 408, 42 S. W. 949; 1898, State tI. number, admitted; stated more fully ante. 
Sexton, 147 Mo. 89, 48 S. W. 452 (murder): § 751, n. 2, where the ruling really belongR) ; 
1900, State tI. Hudspeth, 159 Mo. 178, 60 S. 1018, Murphy 1). Brown & Co., 91 N. J. L. 
W. 136 (injured person); 1900. Ruschenberg 412, 103 At!. 28 (statements as to cause of an 
fl. So. Electric C-o., 161 Mo. 70, 61 S. W. 626 accident while being bandaged, admitted); 
(motorman after an accident); 1902, State tI. New Mexico: 1916. State 11. Chesher, 22 N. M. 
Lockett, 168 Mo. 480, 68 S. W. 563; 1903, 319, 161 Pac. 1108 (homicide) ; 
State tI. Hendricks, 172 Mo. 654,73 S. W.l94 New York: 1874. People v. Da .... is. 56 N. Y .. 
(-o.ictim of an a588ult); 1903, State tI. Pollard, ~g2 i_1904, Austin 1). Bartlett, 178 N. Y. 310. 
174 Mo. 607, 74 S. W. 969 (rape); 1912. N. E. 855 (statements after a runaway 
Jewell 1). Excelsior P. M. Co., 166 Mo. App. accident); 1908. People v. Del Vermo, 192 
555. 149 8. W. 1045 (injured person fleeing N. Y. 470, 85 N. E. 690 (murrler; deceased's 
from an explosion); 1921, State 17. Dougherty, exclamations); 1913. Greener v. General Elec-
287 Mo. 82, 228 S. W. 786 (deceased in a tric Co., 209 N. Y. 135. 102 N. E. 527 (injured 
ehooting affray); 1922. State 1). Harlan, person after a fall; here excluded; but the 
Mo. , 240 S. W. 197 (murder); opinion misunderstands the theory and ignores 
MonI4na: Rev. C. 1921, § 10511 (like Cal. the element of time); 
C. C. P. § 1850); 1895, State to. Pugh, 16 North Carolina: 1843, State 1). Tilly, 3 Ired. 
Mont. 343, 40 Pac. 861; 1903, State 17. Tighe, 424, 435 (defendant's declarations after a 
27 Mont. 327, 71 Pac. 3; homicide, as to the mode of its occurrence) ; 
Nebraska.: 1893, Missouri P. R. Co. 1). Baier, 37 1903, Bumgardner 1). R. Co., 132 N. C. 438, 
Nebr. 235, 241, 55 N. W. 913 (injured person) ; 43 S. E. 948 (brakeman, at a railroad accident) : 
1895, Collins 1). State, 46 Nebr. 37, 64 N. W. 1915, State v. Peoples. 170 N. C. 763. 87 S. E. 
432 (by a person found wounded and uncon- 328 (homicide); 1919. State v. Davis, 177 
scious and carried to a hotel; statement, N. C. 573. 98 S. E. 785 (murder); 
made more than two hours after regaining North Dakota: 1903. Balding v. Andreas, 12 
consciousness, excluded); 1898. Friend tI. N. D. 267, 96 N. W. 305; 1905, Puis 11. Grand 
Burleigh, 53 Nebr. 6i4, 74 N. W. 60 (injured Lodge, 13 N. D. 559, 10'3 N. W. 165 (by one 
persall); 1898, Union P. R. Co. 1). Elliott, who was ill, as to ha\-ing taken horse medicine. 
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able, lift themselves sensibly to the even greater height oC leaving the 
application of the principle absolutely to the determination of the trial 

ndmitted}; 1911. Gcbus v. Minneapolis St. 
P. &: S. S. M. It. Co., 22 N. D. 29, 132 N. W. 
'>'>7' ~~ , 
Ohio: 1852, Wrtmoro 1'. Mell. lOb. St. 26: 
1871, 1-'orres1l1. State, 21 Oh. St, 641 (accused 
nfter a homicide); 1875. Cleveland C. &: C. 
R. Co. v. Mara. 26 Oh. St. 185, 190; 1914. 
State I). Lalll'eki. 90 Dh. 10. 106 N. E. 660 
(murder; elabofllte and liberal opinion by 
Wanamaker, .J.) ; 
Oklahoma: 1902. Smitb r. Terr. 11 Okl. 669. 
69 Pac. 805 (accused. after a homicide); 1905. 
Regnier v. Tl'rr.. 15 Oklo 652. 82 Pae. 509 
(victim of a shooting); 1908. Price I). Statr. 1 
Okl. Cr. 358. 98 Pac. 447 (homicido); U110. 
Ha ..... kins 1'. U. S .• 3 Okl. Cr. 651. 108 Pac. 561 
(deceased. biter a shooting); 1915. St. Louis 
&: S. F. R. Co. V. Fick. 47 Ok!. 530. 149 Pac. 
1126 (passengrr); 1916. Chicngo R. I. ,~ P. R. 
Co. V. Foltz. 54 Okl. 556. 154 Pac. 519 (death 
of an employee); 1916. Herring V. Hood. 55 
Okl. 737. 155 Pac. 253 (injury in a store); 
1916. Prickett v. Sulzberger &: S. Co .• 57 Ok!. 
567, 157 Pac. 356 (ele\'ator accident); 1917. 
Chicago R. I. &: P. R. Co. v. Jackson, 63 Ok!. 
32. 162 Pac. 823 (railroad employee's death 
wbile at work); 1918. Lnil 1>. State. 14 Okl. 
Cr. 596. 174 Pac. 1009 (murder) ; 
Oregon: Laws 1920. § 707 (like Cal. C. C. P. 
§ 1850); 1903. State v. McCann. 43 Or. 155. 
72 Pal'. 137 (assault) : 
Penmylvnr.ia: 1867. Hanover R. Co. v. Coyle. 
55 Pa. 402: 1875. Elkins V. McKean. 7(1 Pa. 
493, 501 (by deceased. after an explosion): 
1889. Pennsylvania R. Co. v. Lyons. 129 Pa. 
121. 18 At!. 759; 1898. Com. v. Van Horn. 
188 Pa. 143. 41 Atl. 469 (murder); 1002, 
Keefer v. Pacific M. L. Ins. Co. 201 Pa. 448. 
51 At!. 366 (declarations 15 or 30 minutes after 
a fall. excluded: Mitehell. J.. diM.): 1918. 
Wegganet v. Bartle. 88 Or. 310. 171 Pac. 587 
(automobile injury): 1917. Eby P. Traveler's 
Ins. Co .• 258 Pa. 525. 102 At!. 209 (deceased's 
statements made while strangling. admitted) : 
1922, Com. v. Puntario. Pa. ,115 At!. 
831(injured person losing speech-power when 
shot and making a statement immediately on 
its restoration): 
Philippine I8Ia~: C. C. P. 1901. § 279 (like 
Cal. C. C. P. § 1850): 
Porto Rico: 1912. Rosado P. Ponce R. ct. L. Co. 
18 P. R. 593 (death by electric wire): 1914. 
People P. Crespo. 21 P. R. 285. 294 (murder) : 
Rhodl: Island: 1889. State P. Murphy. 16 
R. I. 528. 17 At!. 998 (deceased): 1903. State 
t1, Epstein. 25 R. I. 131. 55 Atl. 204 (injured 
pelson): 1912. Champlin P. Pawcatuck V. St. 
R. Co .• 33 R. I. 572. 82 At!. 481: 
South Carolina: 1880. State v. Belcher. 13 
B. C. 459. 463: 1894. State t1. Talbert. 41 
S. C. 526. 530. 19 S. E. 852 (by the deceased. 
on crawling into n store after being shot); 

1896. State D. Arnold. 47 S. C. 9. 24 8. E. 926 
(a decc8I!cd perllOn. a few minutes after being 
shot): 1903, GOM P. Southern R. Co.. 67 
S. C. 347. 45 S. E. 810 (railroad accident): 
1904. State P. McDaniel. 68 S. C. 304. 47 S. E. 
384 (defendant in homicide): 191)'!. Stato V. 

Lindsey, 68 S. C. 276. 47 S. E. aB9 (wiCc oC 
tho assaulted person): 1904. Williams v. 
Southern R. Co., 53 S. C. 369. 47 S. E. 706 
(person injured on a railroad track): 1904. 
Nelson P. Georgia C, &: N. R. Co .• 68 S. C. 
462, 47 S. E. 722 (conductor): 1907, State v. 
Way. 76 S. C. 91, 56 S. E. 653 (defendant in 
homicide): 
South Dakota: 1904. Fallon t1. Rapid City, 
17 S. D. 570. 97 N. W. 1009 (sidewalk injury); 
1(109. Jungworth P. Chicago M. &: St. P. R. 
Co .• 24 S. D. 342. 123~. W. 695 (cattle injured 
on track: conductor's conversation with the 
stock-tender. eltcluded: careful opinion, by 
~lcCoy, J.): 
7'cnnesace: 1851. Denton P. State. 1 Swan 281; 
1852. Nelson P. State. 2 Swan 237. 260 (state
ments by an accused. about the blood on him, 
made shortlY after the affray): 1869. Riggs v. 
:O;tate. 6 Coldw. 518 (declarations after a 
homicide) : 
Tuns: 1870, Colquitt to. State. 34 Tex. 55'.1 
(~tatements of the assaulted perllOn): 1888, 
Hailway P. Crowder. 70 Tex. 226. 7 S. W. 709: 
1891. International &: G. ~. R. Co. P. Ander
son. 82 Tex. 519. 17 S. W. 1039: 1891. Texas 
&P.R.Co.p.Robertson. 82 Tex. 660.178. W. 
1041 : 1898. Freeman v. State. 40 Tex. Cr. 545. 46 
S. W. 641 (murdered person): 1902, San 
Antonio &: A. P. R. Co. v. Gray. 95 Tex. 424, 
67 S. W. 763 (railroad accident): 1920, 
Panhandle &: S. F. R. Co. v. Laird. Tex. 
Civ. App. , 224 S. W. 305 (railroad and auto
mobile collision); 1922. Freeman P. State. 
-Tex. Cr. .239 S. W. 969 (homicide): 
Utah: 1896. People P. Kessler, 13 Utah 69. 
44 Pac. 97 (statements of the deceased. 45 
minutes after being shot. excluded: disap
pro\-mg Linderberg P. Miaing Co., 9 Utah 163. 
33 Pac. 692); 1896. WilllOn P. S. P. Co .• 13 
Utah 352. 44 Pac. 1040 (switchman after an 
acddent); 1905, Leach v. Oregon S. L. Co .. 
29 Utah 285. 8 Pac. 90 (brakeman knocked 
off a car): 
Vermont: 1825. Ross P. Bank. 1 Aik. 43. 52 
(issue 88 to the loss of bank bills said to have 
been delivered in a package to a steamboat 
captain: the shipper's declarations. beCore 
delivery. as to the contents of the package. 
admitted as trustworthy): 1896. State v. 
Badger. 69 Vt. 216. 37 At!. 293 (affray) : 
Virginill: 1874. Corn. 11. Little. 25 Gratt. 926; 
1883. Kirby P. Com.. 77 Va. 689: 1902, 
Andrews 11. Corn .• 100 Va. SOl. 40 S. E. 935 
(injured person's cries); 1904. Bowles u. 
Com .• lOa Va. 816. 48 S. E. 527 (deceased); 
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Court.4 Until such a beneficent result is reached, the lucubrations of 
Supreme Courts over the details of each case will continue to multiply 
the tedious reading of the profession: 

1916, DIBELL, J., in Reach v. Great Northern R. Co., 133 Minn. 257, 158 N. W. 232: 
"There is some element of discretion in the trial Court in determining whether a statement 
is a part of the 'res gestre.' . . • In passing upon the admissibility of testimony claimed to 
constitute a part of the 'res g(~tU': the trial Court determines whether unsworn statements 
are so accredited that they may go to the jury and be weighed and valued by it, and in 
determining this it considers whether the statements are spontaneous; whether there was 
an opportunity for fabrication or a likelihood of it; the lapse of time between the act and 
the declaration relnting to it; the attendant excitement; the mental and physical con
dition of the declarant, and other circumstanees important in determining whether the 
trustworthiness of the unsworn statements is such that. they may safely go to the jury. In 
reviewing the trial Court's ruling, this Court defers to its detemlination of the preliminary 
facts bearing upon the propriety of receiving the testimony. To tlus extent its admissi
bility is withln the sound discretion of the trial Court." 

(c) Subject of the utterance. The utterance must relate to the circumstances 
of the occurrence l)rececii71g it. This is perhaps a cautionary rather than a 
logically necessary restriction. If, for example, after an assault, the injured 
person exclaims that in the previous week the attacking part~· had tried to 
shoot him, there is perhaps no less reason for trusting that part of his utter
ance than any other part. Kevertheless, it is possible to argue that such 
utterances imply to some extent a process of reflection or deliberate reason-

1908, Blue Ridge L. & P. Co. v. Price, 108 Va. mitted); 1904, Williams v. Belmont C. & C. 
652.62 S. E. 938 (motorman after an accident.) ; Co., 55 W. Va. 84, 46 S. E. 802 (motorman); 
1919. Washington-Virginia R. Co. v. Deahl, 1905, St.ate ~. Woodrow. 58 W. Va. 527, 52 
126 Vn. 141, ]00 S. E. 840 (railroad and vehicle S. E. M5 (murder; accused's statement); 
~olIision); 1921, State ~. McKinney, 88 W. Va. 400, 106 

. Washinoton: 1902. Roherts v. Port Blakeley S. E. 894 (malirious shooting of a brother-in-
Mill Co., 30 Wash. 25, 70 Pac. III (railroad law; defendant's ~ister's statement of physical 
accident); 1903. State v. Ripley, 32 Wash. injury hy ber husband the same day, admitted); 
1S2, 72 Pac. 1036 (statements just after regain- WUicons-in: 18i7. Felt v. Amidon, 43 Wis. 470; 
ing consciousness, admitted); 1905, Dixon II. 1890, Hooker v. H. Co., 76 Wis. 542. 547, 44 
Northern P. R. Co., 37 Wash. 310, 79 Par.. N. W. 1085 (by an engineer, after an accident) ; 
943 (trespasser ejected from car); 1905, 1891, Hermes v. R. Co., 80 Wis. 590, 50 N. W. 
Starr v. lEtna L. his. Co., 41 Wash. 199, 83 584 (similar); 1893. Reed v. Madison. 85 
Pac. 113 (person injured on a railroad track) ; Wis. 667, 674, 56 N. W. 182 (pointing out the 
1909, Henry I). Seattle Electric Co., 55 Wush. place of an accident); 1894, Schillinger ~. 
444.104 Pac. 776 (conductor. after a collision); Verona. 88 Wis. 317, 60 N. W. 272; 1896, 
1910, Swanson ~. Pacific Shipping Co., 60 Stcinhofel If. R. Co., 92 Wis. 123, 65 N. W. 
Wash. 87, IlO Pac. 795 (injury in a shipyard) ; 852 (injured person); .896, Christianson v. 
1913, State ~. Hazzard, 75 Wash. 5, 134 p,.c. Furniture Co., 92 Wis. 649, 66 N. W. 699 
514 {murder by starvation; the deceased'E (person injured in a factory); 1903, Bliss t·. 
statements as to the food she was receiving, State, Il7 Wis. 596, 94 N. W. 325; 1903, 
adm:tted); 1918, Singer II. Metz Co., 101 Hupfer ~. National D. Co., 1I9 Wis. 417, 96 
Wash. 67, 171 Pac. 1032 (motor car collision) ; N. W. 809 (death in a vat); 1905. Tiborsky v. 
1922, State II. Goodwin. Wash. • 204 Pac. Chicago M. & St. P. R. Co., 124 Wis. 243,102 
769 (injury at an explosion; citing the ahove N. W. 549 (telegraph operator's reply to the in-
text with approval); jured person); 1906. Johnson ~. State, 129 Wi •. 
West Virginia: 1871, Crookham v. State. 146.108 N. W. 55 (defendant after a homicide); 
5 W. Va. 510; 1901, Sample II. Consol. L. & Wyomino: 1899. Johnson 11. State. 8 Wyo. 494, 
R. Co., 50 W. Va. 472,408. E. 597 (child run 58 Pac. 761 (by deceased, after being shot). 
over by a cur; motorman's declaration, 4 1907, Pittsburg C. C. & St. L. R. Co. v. 
immediately after, while the body wua under Haislup. 39 Ind. App. 394. 79 N. E. 1035 
the ClLf, as to his having seen the child. ad- (the above passage quoted with approval). 
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ing; and practically there is not the same necessity for employing them. It 
seems clear, on the precedents, that utterances thus relating to some distinct 
prior circumstance would not be received. But this result is usually reached 
by invoking the language of 'res gestre'; and the authorities are more con
veniently considered under that head (post, § 1754). 

§ 1751. Knowledge Qualifica.tions (Observation), Infa,ncy, Infamy, etc. 
(a) Upon the ordinary principle applicable to all testimonial evidence 
(ante, § 656), and therefore to Hearsay statements offered under these 
Exceptions (ante, § 1424), the declarant must appear to have had an oppor
tunity to observe personally the matter of which he speaks. This requirement 
is in practice usually fulfilled in the case of all declarations otherwise ad
missible; for they are made by injured persons or others present and con
cern the circumstances of the injury as observed by them; and thus no 
occasion arises for calling attention to the requirement. Nevertheless, in 
an appropriate case, it would without doubt be enforced; for example, if a 
passenger in a railroad collision should exclaim, "The engineer did not reverse 
the lever," or "The conductor did not read the train-despatcher's orders." . 

(b) Anyone possessing such qualifications would be a competent speaker. 
In particular, a by.,taruier's declarations would be admissible. In a few 
Courts, such declarations are excluded (post, § 1755) upon a mistaken appli
cation of the Verbal Act doctrine. 

(c) By the general principle applicable to these Exceptions to the Hear
say rule (ante, § 1424), the declarant must at least not lack the usual testi
monial qualifications (ante, § 480) that would be required of him if testifying 
on the stand. Which of those qualifications are here to be treated appli
cable and indispensable? 

(1) Does the disqualification of infancy (ante, §§ 505-509) exclude dec
larations otherwise admissible? It would seem not; 1 because the principle 
of the present Exception obviates the usual sources of untrustworthiness 
(ante, §506) in children's testimony; because, furthermore, the orthodox rules 
for children's testimony are not in themselves meritorious (ante, § 509); and, 
finally, because the oath-test, which usually underlies the objection to children's 
testimony, is wholly inapplicable to them (post, § 1821, § 1828, notes 3-5). 

(2) Does the disqualification of infamy by conviction of crime (ante, §§ 519-
524) here exclude spontaneous exclamations uttered under the influence of 
the 'res gestre'? Considering the peculiar nature of the present exception, 
and the now conceded anachronism of the disqualification by infamy, it 
ought not to be extended to apply here.2 

§ 17111. 1 Accord: 1908, Boto ~. Terr .. 12 
Ariz. 36, 94 Pac. 1104 (child of four years; 
complaint after an assault. admitted); 1908, 
Beal-Doyle D. G. Co. ~. Carr, 85 Ark. 479, 
108 S. W. 1053 (approving the text above); 
1904. Kenney 11. State, 45 Tex. Cr. 500. 70 S. 
W. 570, 817 (good opinion by Henderson. J., 
Davidson, P. J •• diss.). 

For the 88 to a. child's colllplaint 0/ 
rape. see p03l. § 1761. n. 2. 

Distinguish the rule for dying declarations, 
which may well be different (ante. § 1445, n. I). 

2 Accord: 1900, Neeley n. State, Tex. 
Cr. .56 S. W. 625; 1904. Flores 11. State,
Tex. Cr. ,79 S. W. 808; 1904, Kenney v. 
State. Tex. Cr. .79 S. W. 817 (approving 
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(3) For similar reasons, the marital disqualification should not exclude 
utterances of husband or wife otherwise receivable for each other; 3 for the 
present principle is assumed to override any considerations of interest in the 
declarant, and moreover the marital disqualification (ante, § 601) is now an 
anachronism; though the marital privilege rests on different grounds, and 
would equally exclude extrajudicial utterances.4 

(4) The disqualification of insanity (ante, § 492) should probably be 
treated for the present purpose like that of infancy.6 

(5) The oath-capacity is a purely artificial one (post, §§ 1820-1829), and 
has no inherent relation to testimonial capacity. It has no place in exclud
ing extrajudicial declarations forming exceptions to the Hearsay rule (anie, 
§ 1362). The close resemblance of its requirements to those of the Excep
tion for dying declarations (ante, § 1443) and for children's testimony (ante, 
§ 1595) will account for the supposition, occasionally found, that those 
requirements have some general application to extrajudicial declarations of 
the present sort.6 V 

§ 1752. (II) Certain Spurious Limitations borrowed from the Verbal Act 
Doctrine. Owing to the mistaken application of t1le Yerbal Act doctrine to 
cases falling properly under the present Exception, certain limitations haye by 
some Courts been added to the foregoing legitimate ones. These may now 
be considered. Yet it is to be noted, once for all, that none of these have 
legitimately any place in the present Exception; they are improperly bor
rowed, by reason of a failure to perceive that the present Exception, and the 
Verbal Act doctrine (as already noticed in §§ 1747, 1746) are distinct do
mains in the law of Evidence. Before examining these limitations, a sllm
mary survey of the scope of the Verbal Act doctrine (post, §§ 1772-1786) is 
desirable: 

The Verbal Act doctrine presupposes that there is an act, relevant in some 
way under the issue, which needs for its full purport to be construed together 
with the words of the actor. For example, in cases of acquisition of title by 
adverse possession, the mere fact of occupation is in itself colorless and in
decisive, and the other conduct and the words accompanying the occupation 
must be considered. Thus, if Roe has said, during his occupation, "This is 
my own land, not Doe's; I have a deed to it," the complexion of the act of 
occupation appears to be adverse. The utterance is not offered testimonially, 
i. e. as an assertion evidencing the existence of the deed asserted, but as a 
verbal part of the act of occupation, giving definite significance to it irre
spective of the assertion's truth. Thus, certain limitations are to be deduced 

the foregoing cases. and distinguishing Long 
D. State, 10 Tex. App. 186). 

By an analogous principle a slaDe'B declara
tions of this sort were not excluded by his 
disqualifications to testify: 1845. Yeatman I). 
Hart, 6 Humph. 375; 1867, Rogers D. Crain, 
30 Tex. 284, 288. 

3 Cases cited ante, § 61n. n. 3. 

VOL.1Ii. 48 

• 

• Cases cited po81, § 2233. 
• 1905, Wilson I). State, 49 Tex. Cr. 50. 90 

S. W. 312. 
Distinguish, however, the rule lor dying 

declaratiofUI (ante. § 1445. n. 2). 
I E. (J. the dissenting opinion of Davidson. 

P. J., in Kenney I). Stat ... Tex .. Bupra. n. 1. 
and the treatises therein quoted. 
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in using such verbal parts of acts: (1) There must be a main or principal act, I 

relevant under the issue, the significance of which needs to be made definite; 
(2) The words must genuinely elucidate or give character to this act; (3) : 
The words must be by the actor himself, not by another person; and (4) the I 

words must be precisely contemporaneous with the act. Now all four of these' 
limitations, though entirely peculiar to the Verbal Act doctrine, have been 
by some Courts misapplied more or less extensively to the present Exception 
for Spontaneous Explanations. That it is a case of misapplication is clear; 
for here the concern is with a hearsay or testimonial use of the words, while 
there no such function is attributed to them. The history of this transfer of 
language and of ideas is obscure, in so far as no precise case or point of 
time can be fixed upon as exhibiting it. But it is easily accounted for by 
the superficial resemblance of the two doctrines in some instances and 
by their undeveloped forms at the time of the confusion. The practical 
effect of this misapplication of the above four limitations may now be 
considered. 

§ 1753. Sa.me: (1) There must be a or principal Act. The limita-
tion is sometimes mentioned, for cases under the Exception, that there must 
be a "main" or "principal act," already relevant in the case to which the 
declarations relate: 

1867, O'BRIEN, .J., in Gresham v. Manning, Ir. R. 1 C. L. 125 (action for obscuring lights; 
guests of the hotel had objected, in leaving, to take the rooms alleged to be darkened, and 
asserted the darkness as their reason): "The act which they [the declarations] accom
pany should be one that would be evidCl,ce in the cause without any such declarations .••• 
The st.atements and declarations of opinion received in evidence in this case were made by 
parties not examined upon oath or subject to cross-examination; and though they were 
accompanied by acts tending to show that those parties really entertained the opinion they 
so expressed, still their statements would not on that account be exempted from the general 
rule excluding hearsay evidence, where the acts which they accompanied would not be 
evidence 'per se.''' 1 

This form of expression i~ frequent enough. But there seems to be in the 
United States no ruling turning directly upon the supposed limitation, and it is 
perhaps not too much to hope that the language hitherto employed with only 
nominal effect may yet be discarded. Practically the requirement is satis
fied in every case where declarations are offered under this Exception, i. e. in 
cases of affrays and accidents; and where it would be in strictness not satis
fied, a loose interpretation of the phrase seems to hold it satisfied. But such 
a limitation has no place in this Exception. What is required here is merely. 
that there shall be some startling occurrence calculated to produce nervous 
excitement and spontaneous utterance (ante, § 1749). It is immaterial 

§ 1763. 1 In the following case. however. threatened her with them and" she wished to 
no attention was paid to this rule: 1872. R. v. get them out of the way"). It may be addgrJ 
Edwards. 12 Cox Cr. 230 (Quain. J .• admitted that the dcclnrations in Gresham v. Manning. 
remarks of the de~ensed wife. a week before supra. ~o fur aw evidencing the mental E:ffect 
being killed. and upon taking an tU:e and n produced upon the guests. were admissible 
knife to hcr neighbor. that her hu~band often under § 1729. ante. 
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whether or not that startling occurrence is itself relevant under the issue; 
though in the ordinary case it does happen to be relevant. 

§ 1754. Same: (2) Declaration muat elucidate the Act. In the genuine 
Verbal Act doctrine, the admissibility of the actor's utterances is based on 
the assumption that the main act itself was colorless, and required to be 
made more definite in one respect or another; the test is whether the act 
was" equivocal," and whether the utterance tends to remove this equivocality 
and give definite effect. Now the language of this limitation is also found 
borrowed for the present Exception. But in this spurious use of it there is 
found no requirement that the act itself shall have been equivocal, but 
merely the requirement that the declaration shall tend to "illustrate" it, to 
"elucidate" it, to "throw light" upon it, to "explain" it, or to "characterize" 
or "give character to" it.1 In other words, merely the general phrases from 
the Verbal Act doctrine are used without the fundamental reason for them: 
Practically, this language amounts usually to little or nothing as a limi-' 
tation; declarations which do not in some way or other "elucidate" or 
"explain" the occurrence are naturally not likel~T to be offered, and it is 
therefore easy enough to find that they do furnish this required elucidation.2 

There is, however, one aspect in which the limitation becomes a real one; 
for the matter to be "elucidated" is, by hypothesis, the occurrence or aqt 
which has led to the utterance, and not some distinctly separate and prior 
matter. Suppose, for example, an injured passenger in a railway collision, 
thinking of his family's condition, exclaims, "I hope that my insurance-pre
mium, which I mailed yesterday, has reached the company," referring to 
premium-money alleged by the insurance-company not to haye been received. 
Such an utterance would by the present spurious limitation dearly be inad
missible. On principle, however, it would seem also inadmissible under the 
legitimate principles of the Exception, as already noted (ante, § 1749, par. c.). 
Apparently the Courts are disposed, on one theory or another, to enforce this 
restriction: 3 

1805, ELLENBOROUGH, L. C. J., in Aveaon v. Kinnaird, 6 East 193 (admitting declara
tions of a wife upon elopement, charging the husband with misconduct causing it): .. [I 
should not admit it) if it were a collateral declaration of some matter which happened at 
another time." 

§ 1'1M. 1 The instances are innumerable; 
illustrations are found in Chicago W. D. R. 
Co. II. Beckcr. 128 III. 545, 21 N. E. 524: Baker 
c. Gausin. 71 Ind. 319: 1908, Hyvonen. II. 

Hector Iron Co .• 103 Minn. 331, 115 N. W. 
167 (mining accident); Castner c. Slicker. 33 
N. J. L. 97; State c. Belcher. 13 N. C. 463; 
1914. State v. Hosm9l". 72 Or. 57, 142 Pac. 581 
(statements by a nun alleged to have been 
kidnapped): 1914. Ferance c. Forestdale Mfg. 
Co., 36 R. 1. 154. 89 At\. 339 (factory injury). 

S For illustrations of this mode of using 
such language. see Sca~gs v. State. Mitchum 
II. State, Quoted ante. §§ 1747. 1749. 

I Neverthelcss, here too may be found ex
tremely liberal interpretations of this liuiita
tion: 1902, Jack 11. Mutual R. F. Life Ass·n. 
51 C. C. A. 36. 113 Fed. 49 (statements by the 
dcceased insured. that" J. had his life insured. 
that hc had hired L. to kill him." admitted: 
quoted ante. § 1750); 1882. Lander v. People. 
104 III. 256 (admitting eyidence of exclamations 
recognizing an alleged yiolator on the day 
after: .. Thl' spontaneolJs exclamation •• There 
goes the mnn.· with the response, • Yes. there 
he goes.' i~ highly characteristic of the fllct of 
their recognition "). 
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1873, Agaasiz v. Tramway Co., 21 W. R. 199 (after an accident the conductor men
tioned that the driver "has been off the line five or six times to-day"). KELLEY, C. B.: 
"The conductor's remark had no relation to the accident in question, but referred to the 
conduct of the driver at another time or times." BRAMWELL, B.: "It tends to criminate 
the driver on account of conduct displayed on a perfectly different occasion." 

§ 1755. Sarne: (3) Declaration must be that of the Actor iaimself; By
stander's Utterances. Under the genuine Verbal Act doctrine, the object 
being to give definite legal effect to a certain act, by means of ascertaining 
its total purport as intended by the actor (poat, § 1775), it is obvious that the 
conduct and the verbal utterances must be by the same person. For e.'Cample, 
in ascertaining adverse possession, it is only the occupant's utterances that 
can give significance to the quality of his occupation as adverse. But, under 
the present Exception, that nervous excitement which renders an uttf'fance 
admissible may exist equally for a mere bystander as well as for th' ;. 'd or 
injuring person, and therefore the utterances of either, concernir. . , , .. ' ; ~ey 
observed, are equally admissible: 

1862, POLLOCK, C. B., in Milne v. Le~ler, 7 H. & N. 786,796: "Courts, so far as they 
can, are disposed to receive in evidence whatever can throw any light on the matter in issue 
and advance the search after truth. No doubt, for that reason, in the case of an exclama
tion by anyone in a crowd, when an accident occurs, and the conduct of a particular per
son is in question, it may be asked whether some one did not call out 'shamei'; for it is 
part of the 'res gestre.'" 

Fortunately, there has been little inclination towards the error of fixing 
upon the present Exception the inappropriate limitation of thc Verbal Act 
doctrine. In a few court'>, the declarations of a mere bystander ha\'C IJeen 
excluded.! But, in the greater number, no such discrimination is made,2.-

§ 17611. I Note that in Louisiaua these later So. 904 (expressing no opinion as to actual 
cases deviato from the original orthodox rule participants or parties present; but here 
88 found in the cases in the next note: e:ccluding the statement of a mere "observer," 

ENGLAND: 1887, R. II. Gibson. L. R. 18 who expressed an opinion only. "R. shot M. 
Q. B. D. 537, 541 (assault; immediatelyartel and shot him down for nothing"); 1898, 
the stone was thrown, "a lady going past, State II. BeIlard, 50 La. An. 594, 23 So. 504 
pointing to t.he prisoner's door, said, 'The per- (murder; exclamations of bystanders, ex
son who threw the stone went in there"'; c1uded);New York: 1907, State I). Howard, 120 
excluded). La. 311, 45 So. 260 (like State v. 

UNITED STATES: Federal: 1911, American 1894, Butler v. R. Co., " 417, 
Mfg. Co. I). Bigelow. C. C. A., 188 Fed. 34 N. E. 454 (brakeman's' , 
(superintendent's statement to injured em- notaamiHed: "declarations of third person!! 
ployee); Alabama: 1911, Pope v. State. 174 not in their nature a part of the fact," inadmis
Ala. 63, 57 So. 245: Arkan8l1$: 1884, F1ynn sible); 1897, Felska v. R. Co.,_.15!-N:._X. 
I). State, 43 Ark. 293; Indiana: 1905, 339. 46 N. E. 613 (remark by one 61 a crowd 
Indianapolis St. R. Co. I). Taylor. 164 Ind. 155, asBemOlins'lIftefan accident); Utah: 1898, 
72 N. E. 1045 (railroad injury; excluded on the Ganaway fl. Dramatic Ass'n, 17 Utah 37, 53 
facts); Kentucky: 1892, Stroud I). Com., ' Pac. 830 (battery). 
Ky. ,19 S. W. 976; 1916, LluisviIle &; N. , ENGLAND: 1862, Milne fl. Leisler. 7 H. &; 
R. Co. fl. Sinclair. 171 Ky. 562, 188 S. W. 648 N. 786, 796 (quoted 8upra). 
(railroad collision); Louisiana: 1887. State v. UNITED STATES: Ala. 1872, Mobile &; M. 
Oliver, 39 Lrl. An. 470, 472, 2 So. 194 (citing R. Co.l'. Ashcraft, 48 Ala. 31; 1918, Travelers' 
only the Mooro case, in/ra, note 2, and that Ins. Co. v. Whitman, 202 Ala. 388, 80 So. 470 
enoneously); 1890, State v. Riley, 42 La. An. (faU all a pavement); Ark. 1896, Appleton I). 

995, 8 So. 469 (citing the Oliver case only) ; State, 61 Ark. 590, 33 S. W. 1066 (admitting 
1896, State fl. Ramsey, 48 Ln. An. 1407, 20 exclamations by the defendant's wife during 
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• 

assuming, of course (ante, § 1750), that the bystander's declarations relate 
only to that which has come under his observation. . 

§ 1756. Same: (4) Declaration must be Contemporaneou8. Vnder the 
genuine Verbal Act doctrine, it is necessary that the actor's utterance accom
pany the act, and thus be precisely co?temporaneous with it (post, § 1776); 
otherwise it does not make a part of the act itself, but is merely an \>rdinary 
testimonial assertion of a past fact. Thus, if after the occupation of land has 
ceased, the former occupant declares "The land was mine, for I had a deed of 
it," this utterance, not having been made during occupation, leaves the act of 
occupation as equivocal and indefinite as before, and has therefore no signifi
cance as a verbal act; its only possible use could be as an ordinary hearsa~' 
assertion, and as such it is inadmissible. But under the present Exception 
an utterance is, by hypothesis, offered as an assertion to evidence the fact 
asserted (for example, that a car-brake was set or not set), and the only con
dition is that it shall have been made spontaneously, i. e. as the natural effu
sion of a state of excitement (ante, § 1749). Now this state of excitement 
may well continue to exist after the exciting fact has ended. The declaration, 
therefore, may be admissible even though subsequent to the occurrence, 
provided it is near enough in time to allow the assumption that the exciting 
influence continued. 

It is therefore an error to apply to the present Exception the Verbal Act 
rule that the utterance must be precisely contemporaneous with the act or 
occurrence. There was in the beginning a tendency to commit this error. 
But at the present day this error seems to have been almost everywhere 

the affray); D. C. 1893, Metropolitan R. Co. did it," admitted); 1894. State 11. Kaiser, 124 
". Collins, 1 D. C. App. 383, 386 (bystander. Mo. 651, 28 S. W. 182; Mont. 1896, State". 
at a railroad accident); Fla. 1907, Atlantic C. Biggerstaff, 17 Mont. 510. 43 Pac. 709 {de
L. R. Co. ". Crosby, 53 Fla. 400, 43 So. 318; ccased and others exclaimed as the defendant 
Ky. 1902, Louisville and N. R. Co. v. Carothers, approached, "There he comes ",ith a gun": 
- Ky. , 65 S. W. 8.13. 66 S. W . .185 (the fact admitted): N. J. 1868. CII8tncr v. Rliker, 33 
of outcries by other passengers in a collision. N. J. L. 97; N. C. 1901, State v. McCourry, 
but not the details of them. held admissible; 128 N. C. 594, 38 S. E. 883: 1903. Sea well 1>. 

the opinion in Louisville &: N. R. CO. II. Simp- R. Co., 133 N. C. SIS, 45 S. E. 850 (mob at n 
son, 111 Ky. 754, 64 S. W. 733, qualified); railroad station): 1921, State II. Carraway. 181 
1907, Kennedy II. Com.. Ky. ,100 S. W. N. C. 561, 107 S. E. 142 (mnnslnughter: 
242 (child of murdered man); La. 1881, Statev. bystander's exclamation. ndmitted): Oh. 1914, 
Horton, 33 La. An. 289: 1886, State 1>. Moor£'. State 1'. Lasecki, 90 Oh. 10, 106 N. E. 660 
38 La. An. 66: 1886, State v. Corcoran, La. An. (murder): Oklo 1905, Baysinger V. Terr., 15 
949: 1896, State V. Desroches, 48 La. An. 428. Okl.428,82 Pac. 728 (murder) : Or.1922,Horllll-
19 So. 250 (utterance of a bystander during a chuch II. Southern Pac. R. Co., Or. , 203 
robbery, identifying the defendnnt, admitted) : Pac. 886 (personal injury: stntement of a 
Mass. 1897. Hartnett 1>. McMahan, 168 Mass. passenger in the dcstroyed automobile, ad-
3, 46 N. E. 392 (remnrks of a bystander during mitted): Pa. 1897. Coli 1>. Transit Co., 180 
an affray, telling the plaintiff to let the de- Pa. 618, 37 At!. 89 (admitting declarations of 
fendant alone, admitted a.q .. a kind of side- a bystander, who had run up to help the plain
light without which the picture would be tiff); Tenn. 1911, Cooper 11. State, 123 Tenn. 
incomplete"): Mich. 1878, Hitchcock t'. 37. 138 S. W. 826 (homicide); Te:.r:. 1884, 
Burgett, 38 Mich. 505: Mo. 1883. State V. Missouri P. R. Co. 1>. Collier, 62 Tex. 320; 
Walker, 78 Mo. 386: 1886, State 11. Gabriel. VI. 1910, Cromeenesl'. Snn Pedro L. A. &: S. L. 
88 Mo. 631, 639; 1893. State 1>. Dunclln, 116 R. Co., 37 Utah 475, 109 Pac. 10 
Mo. 288, 292, 310, 22 S. W. 699 (by a bystander a train running over a boy; one : 
to nn arresting officer, "There is the man thnt Wi!. 1893, Reed II. Madison, 85 Wis. 667, 67.1. 
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repudia:ed. This is sufficiently shown in the quotations already set forth 
(anie,§ 1749, par. b).1 It remains here to note a few persisting traces of this 
early Ilnd spurious limitation to strict contcmporaneity. 

(a) First, in the quotations already set forth (ante, § 1749), a constant 
effort is noticeable to answer the argument that the utterance must be exactly 
contemporaneous. This is merely the result of the earlier preyalence of the 
spurious doctrine, which had to be met and disposed of. 

(b) Secondly, the early l\ISl.ssachusetts cases of Com. 11. l\IcPike 2 and 
Com. v. Hackett,3 which were in this country the landmarks of the 
borrowed doctrine, are still occasionally quoted or cited, even in opinions 
accepting the modern and correct doctrine; and these cases are still capable 
of misleading. It is to be noted that they are unsound and obsolete. They 
and their followers are distinguishable by the fact that they borrow almost 
literally the language of the Verbal Act doctrine (1)08t, §§ 1770, 1776). 

(c) Thirdly, in the Courts where this borrowed doctrine of strict contem
poraneity still appears, the inclination is to stigmatize an excluded declara
tion as "narrative;" this term being used as meaning an assertion of a past 
fact.4 This test for exclusion is of course unsonnd, because practically all the 
utterances offered under the present Exception are" narrative," in the sense 
of an assertion of a past fact. The statements, constantly admitted, of the 
circumstances of a homicidal quarrel or of a railroad collision, are commonly 
of facts occurring prior in time to the utterance; and wherever such are ad
mitted, it must be ill spite of their being" narrative." Moreover, a "narra
tive" may in strictness be of events occurring at the moment of speaking 
(as, HI am bleeding"), and its application to past e\'ents alone is a misuse of 
words. The term "narra th'e" serves merely to mislead, and should be 
discarded. 

(d) Fourthly, the confusion between the Verbal Act doctrine of strict con
temporaneity and the liberal time-allowance of the present Exception (ante, 

§ 1756. 1 The authorities cited in § 1750 Lane 11. Bryant. 9 Gray Mass. 245; 1871, 
show the general state of the law to-day. Brownell v. R. Co., 47 1\10. 239; 1874, Rock-

DiatingUiah also the application ofthe pbrase well P. Taylor. 41 Conn. 59. 
'res gestlll' to the declarations of an aoent or The hybrid elTect of the two principles 
co'lspirator, during the IIgcncy or conspiracY; blended is sCl'n ill the language oC the Georgia 
e. 0.: 1903, Koenig P. Union D. R. Co., 17a Code (Rev. C. 1910, § 57(0) on this subject, 
Mo. 698, 73 S. W. 637; 1903. Balding P. which IIdmits declarationR accompan)ing an 
Andrews. 12 N. D. 207, 96 N. W. 305; 1902, lIet (the Verbal Act doctrine) or so nearly con-
Lambert v. La Conner T. & T. Co .• 30 Wash. nee ted therewith in time as to be Cree from all 
346. 70 Pac. 960; and cases eited anle. § § 1018, suspicion oC device or afterthought (the present 
1079. Spontaneous Declllrntions exception). 

2 1849, 3 Cush. 184. 4 See Com. 1'. Hackett, quoted BUpra; WiI-
s 1861.2 All. 136 (Bigelow, C. J., treats the liamson v. R. Co., 144 Mass. 150, 10 N. E. 790; 

words" I'm stabbed I'm gone Dan Hack- McKinnon P. Norcross, 148 Mass. 638, 22 N. E. 
ctt has stabbed me," lIS "not nn abstract or 183. In the follo1\ing case this logic was car-
narrative statement of a past occurrence, . ., ried to extreme::!: 1880, Jones 11. State. 71 Ind. 
hut an exclamation or statement contempo- 83 (Warden. J.: "The deceased is supposed to 
raneolls ",ith the main trnnsaction, fOI'ming 1L have said a few minutes aCter the shooting. 
natural and material part of it, and competent 'Princo Jones shot me.' This ia as clearly 
as being original evidence in the nature oC narrative as if B greater length oC time had 
'res gestlll"'); so also the Collowing: 1857, elapsed "). 
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§ 1749, par. b) left its mark, in England, in the shape of a long and :!lome
what acrimonious controver::;y over the ruling in R. v. Bedingfield.~ This 
ruling was as follows: 

18i9, R. v. Bedingfield, 14 Cox Cr. 341: "The prisoner had relations 'with the deceased, 
. . . and had distinctly threatened to kill her by cutting her throat. She carried on the 
business of a laundress, with two women as assistants, the prisoner Jiving a little distance 
from her .... They '\'ere together in a room [in her house] some time. He went out, 
and she was found by one of the assistants lying senseless on the floor, her hefld resting on 
a foot-stool. He went to a spirit-shop and bought some spirits, which he took to the house, 
and went again into the room where she was, both the assistants being at thnt time in the 
.... ard. In a minute or two the deceased came suddenl .... out of the house towards the womw • • 
with her throat cut, and on meeting one of them she snid something, pointing backwards 
towards the house. In a few minutes she was dead. In the course of the opening speech 
on the part of the prosecution it was proposed to state what she said. It wa,; objected to 
on the p&rt of the prisoner that it was not admissible, and COCKDt'R~, C. J., said: He 
had carefully considered the question and was clear that it could not be admitted. . . . 
Could it be admissible, having been made in the IIbsence of the prisoner, as part of the 
'res gestre'? But it is not so IIdulissibk, for it was not part of anything done, or some
thing said while something was being done, but something sllid after something done. It 
wm! not as if, while being in the room, and while the act WIIS being done, she had said some
thing which was heard .•.• When the witness was clllled, ... she was first IIsked as to 
the circumstances, and stated that the deceased clime out of the house blceding very much 
lit the throat, lIud seeming very much frightened, and then SlIid something, and died in ten 
minutes. It was then proposed to prO\'e what ~he said, but COCKDt:HN, C. J., said it was 
not admissible. Anything, he said, uttered by the deceased lit the time the act was being 
done would be admissible, ail for instanct! if she had been heard to say something, as 'Don't, 
Harry.' But here it was something stated by her after it was all over, whatever it was, 
and after the act was completed."G 

6 The controversy will be found abbreviated Mr. Taylor dealt indiscriminately with the 
by Profc6sor ThaYPl in his article on Bcding- Verbal Act precedents, as well as with others 
field's Case, in 14 Amer. L. Re\,. 817, continued more germane; but, without attempting to 
in 15 id. 1. The contro\'ersial articles ap- examine the merits of these arguments, it is 
peared in full in pamphlets by the eminent sufficient to BIIY thl~t the general practice in 
Chief Justicc and by the learncd Mr. (latcr England III) to that time the practice whieh 
Justice) Wm. Pitt Taylor, author of Taylor did not lead to rulinl1:s published in the law
on Evidence. Chief Justice Cockburn's reports seems to ha\'e been a.~ liberal as that 
article was printed in the Law Journal, 1880, which hUB since obtllined in thia country. In 
p. 5. the Palmer poisoning trial (l856; Notable 

e Of this ruling it may be said: (1) From Brit~h Trials Ser.), some of the most damaging 
the Verhal Aet point of view, the declaration cvidence, admitted without qucstion by Bny 
did not accompany the fatal deed, was not one, is supportable only on the liberal principle 
f'ontemporaneouB, and therefore was rightly of Spontaneous Declarations; for example, 
excluded; from the same point of view, more- when the deceased was asked. after recovering 
over, a decllll'ction by one person about the from one of his attaeks of convulsiong: 
dee~ c! another could not possibly be received; .. What do you think was the rause of that, Mr. 
(2) as ~'volving a question under the present Cook?" he replied. .. The pills that Palmer 
Ex 'pptbn for Spontaneous Exclamations, the gave me at half-past ten o·clock." 
ruli.!l~ ill Bedingfield's Case is plainly erro- It mny be thought that the cnse of R. v. 
neou~, and would almost certainl)' 1I0t be fo1- Bedingfield will not be observed in England as 
lowed in this country; the facts of the Cllse, a precedent; 1902, Phipson, Evidence, 3d cd .• 
in respect to the controlling influence or the London, p. 49: .. In R. r. Bedingfield, it hilS 
woman's situation and the rccenry of tho generally been thought th:1t Cockburn, C. J., 
shock, make it one of the strongest in judicial applied the rule t.oo strictly"; 1914, Christie'~ 
annllis. The arguments of the ensuing con- Case, 10 Cr. App. 141 (indecent assault 011 a 
troversy between Chief Justice Cockburn and hoy; R. v. Bedingfield commented on). 
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§ 1i5i EXCEpno~~ TO l'm: lii::'\H~A \' HCU: [t'II'.' L\'tI 
, 

§ 1';'.1';', <II n Cort&1n Spunoua bolt owed trom the • Ita • 
phrue; aU o.cl&r&tioDi which lore .. Part of tho .. ton! 

The true ~.'tlpc and tippli('luiol1 (:\I) (nr 1l.'1 thl!re nlll be 1\l1~') o( thl~ 'i:'1.'S ~cstu" 
phrase islutl!r c:mmil\C\i in dctuil \.§§ Ititjti-17'711). It ia propl!r hen.·. how
ever. to cndclL \'or tn 1l.'i4.·crtulll what illtlueIII:c it hUll hud Pt".&cti('llll:,' in :llltl(>
ill~ the rult':S (or tJlt~ prl'SCl1t E.:tt't'ptillll. 

The phrusc • reo; j.:c:!ta',' ~) far as it h:I,'\ :1 Ic~itiUlIHe lI~t.'. illlplil~ th:lt whell 
we are (ii.'I(Hltinl' ahout II (llLrtil.'1I1ur Oc,'emrl'Jl('t', ('vidcllI.'t' rc1l1till~ to :III)' 
purt o( the Oc,'l~urrelln' L'I :1dI1lL'I.-;ibll~. Thi.'I is:l mere :rublfll: it i,~ thl' \'llll\'erse 

of the fUlldlllllcntnl proposition thut l'yidcllt'l! 1:IUl he lllfer('Il only Il( fact;~ in 
i.'I.'!l1e or rcll'\'lult to the bSUl' (Iwll!, § ';). Thus nothill~ L'! uddl'l! in the war 
either of lilllitntion or of enli~htcnmcIlt. We ure told lIlerl~ly that e\'ide.'lh.'t! 
may be otTen'tl Oil lL ~'crtnill point bl.'(;ulIse thut poillt L'i part of the Illlltter 
we are di!4!;>util1!4 about, 

(I) OrilTill of illl' p/lrllu. I low then did the pl'.rn:;~ COUle til be n(lplit'ti in 
the preSt'llt da,~.:; o( l':I:<l'S? Fir.>t. it hud Illrendy bel'lI ll\lll~h ust!ti i.ll t'x(Jr'l~~-;. 
Ul~ the \\'rbnl .\tot dodrine \1'<)..1(, § 171;7); the dl"l:lnr:\titJll n('l'l)llIplU\yi.n~ 
nlld makilllo: ddlllitl, nil l'llui\'ol'ul ad was Sc..'t.'11 to hI! Illit l't~!IJl:: t.~tilll()nilli in 
l'fTt?'f,t :lud thl'rl.'f'm! Hot subjt't,t tl) the I !t'ar.-ay rille, !llId thi.., di:>till('tioll WIIS 

i 1 . I' i' .\ 1" ( 1 , ... l'Xprl.'::ist\ ly ~uy\l1j{ t lilt it W;l$ at mlSSlll e :IS II part 0 t Ie 'res ~t~tJl" I. tI. 

n P/ut of tIl\.' nt't in questioll, ns it IIlldouhtl'llly was. :\c~t, thL'l phruSl" .. II 
pnrt of tlit, • rt.'s )!t~tll~,'" in its...!f l'()H\· ... lIiclld~, :Ull! l'lIti('in~ly ob:;.!,'lIrl', W:lS 

given !lll indcpelHi"'lIt. IIlld sdf-sutlkiellt (or'Ct', and 1111 :;.!)rt.:l of spokt~n words, 
lh)t ~enuilldy \"l!rblll purts ol tltt· nd, wei'!! lldmittl.'ti liS ,I p:lrt of the' rC!1 

gt'Stn'· .. or • .lctails 01 the Illfnir. Thlls the phrll~ .. part or the' rei J:esta!'" 
cnme to bl~ the.' sllibboll'th for admitting IUl~'thill!l ill the shnpc o( word~ .... ·hich 
l'i:.lUld not be brought under Ollt.' llC tlte ~t:,Uldlln.i l·.:tccptioIlS to the I It~llr:my 
nile. This loose uSJlge W:l .. 'l n\aterinlly u:;sL'ltCti. if liof, originally propugtltl'tl. 
Ly :l pllra!lrnph o( Prll!l'S.'IOr Grc..'ClIlt':lf's (IlS well us by his indiscrimillllte \I~C 
of ' res gC:ltll!' (or :mndry kinds oC hearsay c\,idellce): 

:S,I:!, Pl'o(~"!IWl' Simon G~lnJ/. Evici~nt~, § lO~: "1111~n! are other d ... "Clllrlltion .. ' ",hid. 
al'l' :lIlmitteo.l M ori.:i[uu (!\'iJt'n.'t!, bdng dh4til1lpj:UI~ ... 1 rl't)1JI hl'llr.-;ny hy tlleir t'\!Iln~lilln 
wilh the prin"ipai fi\l·t ulltl,'r ill\"eo;tigli.'lon. 'nil! IllTaiN oC ml.'n '~J1.!d,t of /I, ,:ulllpli."o
tion olr .-ir('U1Il.,UlII'·'CS ~) intimately intl!rn'O\'l'n :L~ to be hanily lIC'plU'3hlt' (rom t'1"'h .1Ii1t'r. 
EllI'h tlW~ it.'i birth to !lome pn~"I~inlt ,-imlln.~tnnC\!, 111111 in it., Ulrll 1>«om'-"; the [/nllifi,' 
pll"'~lIt or uther.4; 8llliendl, durin): it~ t'xi,.tt"Il<"l!, hos it, iruq){\rable attnllUtlo:! ami it:! Un
.I1"l'tj fl&Ct!!, lIIatc.-rinlly nll't'(·ting itl! dlarlu·t<'r, :1Il.j ~ntil\l to 00 known in onier t.o 0. riJ:ht 
unoler.ltnndinK of itl! nl1mre. l1 .. ~.$oI' 5llmlunt!ing drr.IIIIUlt.anC\:':\, C'()llStituting pW't:l "f th~ 
'I"l~ gt':jtlt',' runy aiwIlY1 be shown lL) the jury along "'ith the principal fact, and th"ir Iltllllb
llibility i~ t!C'tl'nllil1eo.l by the jud~ AC"'Qniing to the .!l'gh'!l! of tlll'ir ",llldon to thOlt (I\,'t, 
l!.11.1 in tilt' t'xl'l't:i~e of his sound .Ihocretion; it bdllg t':ttremdy ditlkult, if not impossible. 
{n uring tIlC, (.~ of CII.".ei "'ithin the liwjts of I Illore p41'til'ular d.~riptioll." 

Thl.'i pllssage, nnd the structure or dl'Cisions resting' on it. have no bn.sis of 
principle. The;.' commit the falllley o( (.'onCusinj.t the details o( lUI OIX'lIrrt'lll'e 
v.-ith hUUl.an '1\~'!I!rti\)T15 nix'ut those OCt.<lilll. S n doubt. ill gt~llllilll' \'I\~l'~ of 
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Yah,,) Act:! s~wh aoS dnill1~ of oWlIC!/'l!hip f:,y Olle in p(\~!!~ioll . '0' wht'1"e t.~e 
\\'llI'd:'\ I\n~ not tllk"J' '\.'.s(~rti\'t'Jy or tl'!ltillll1uilllly, lht~y Itlay be prupcrly dt'
="1~ri.ht~1 1\.:1 \'t'rbnl pllrt.~ n( the lI('t. o( dw ., principal (nl·t," nltht' 'rl'!l ~e!tlt!,' 
But wlwre (for r.;'t"lIlpll~) in 1\ murin'· I'IlIIL'I:OII tht' pilot e;'td"im:&, "Th~ ltdm 
i.~ hard I\-~tn~bol\nl. IIl1d Ill" :.;tI'crin~-):t'l~r d,~ llot "':Irk," or ill " rnilwllY Ill'd
dellt 1\ plL.~.'\(·II~t~r (~;tI'I"illl:,\, ., Tltt' cur:! art~ olf the !.r:lI'lI; :loti th~ t'11up1iu/t L'I 
IJrllkcll." we nrc 1l,il\J: tht'!l(! uttt'r:lIIt'('!I ill Il purdy :lS-"t'fti\'c UIlI! tt'!!tilllollini 
1I11111!wr. The~ (lII·t iif :L (;\,'0 thut tht' ,'/l/'l! 'n!n~ Iltr !he tr:lt'k, or thnt the 
lwllll WII.~ hard a-~t:trh'II'rd. t~, !llll! or th~· l~,'\tt'rtlal it('IlI:'1 Ilf the tori:iou~ lL(~t, _. 
a .. (lnrt o( tlH' ' rt·oS .~'·;'Itlt·, ... if tht! pitm.st' plt~:j.s(·!' U:I. But the :ltlltement of 
t1a! pilllt tlr thl! pl\~'\t"/I"""r thnt thi:'l WtI,S whnt hnppelll.'CI i;1 jll!lt 1I:i pinillly Il 

hU1lI1I1l :I:i."4·rtillll allli h~til1ll)lI\, II.~ ir it \\'I~rt~ ~.I\id Oil f.h~ ~tnlld, nnd b then ... • 
(Ill'\! dt':\r Iwn~ny. lInd It\II~t h(! broll!o:ht IIl1d('r :'\orll(~ dl'finit(· IIcI\I':lII)' E;'t('ep-
tioll hdllrt' it 1'\\1\ bt' rl't·c;n"l. ('l\lIill":- lUI n$:\crtil)ll ":1 p:ut nf thl1 trtluNldioll" 
"IIIII1\)t mllke.' it IUI\' t1w 1(':;'"1 h,':Ir.\IW tt·:\tillll1l1V, wh~1I it i~ lI!\(~i u:l..'1(,'rtin·h· .. ... " 
IUlii h~,tim()llilllly. till mllttl,'r how "in~pllmhl<! (rom" or "illtilllllh·l)· intt'r-
wo\'en \\,Ith" the IIfTnir it nul\' 1)(': 

• 

l~"$, r,rM.,ll r"'rtr/(i.fSio"·$I',.~ .... ,{i"g", 11th. l:lth. l':'th, ISth ,I,,~..,. TimC'!!' H .. p. pt, :1, 
PI'. t.H. 1 ;'11, pt. ,I. p. :1. pI. ;", PI" to:;' 1 ;~I: Ill .. Iri,.h 1.1Illoi l .... n!(\1'· ,,11.1 it:! 1"".1 .. 1':'1 l~ill" 

dUll.:,,1 with" l'Im'pinl"Y tl) "1I''IJllt:lj,'t' ""tl'll",,, nnd tlj\r:tri,ul "iol"I1''''' I\II.! th ... "",wrll! 
~t.1tl! o( th ... ,'IHlutry Il~ til oIi."'lui("t till.! npp~h ... ,uil.ln t.1f"ini\ C\ pnrt .,( th .. i"-ll III" , it WK." ''1",. 

''1:'11 ... 1 thllt th., r.wt o( rrp'~l\to~1 ..... Illlpillint.' ll<'inj\ IIltlt!" to th,' p.,lil~· I&II.! tll .. lI1pi.,YI'r'! hy 
( ... IUlIll:! nnd ll!h .. ~ \\,:1" p")\'lIhl .. ; in thi!\ pnw·,"", tr,'3tiIlIOIlY Wit.- "r"pn ..... ! o( .... lIIl'loy .. 1':'I II" 

tll ""p.)rl)! 111,\11 .. Itl tl\(~m by h .. ",blllen 111101 tit heN ur illjur;, .. Itl ,·lIl1l .. , rt.· .• th .... rrp.,rt:l 
l'H:inl!' uff,,",,1 in \'o:orblll t! .. t.lIil. T, .• thill :,ir (''''lTV'' /III","'" d,j ... ·trol. (ur :'olr,l'llrn .. n, II!' ""/11" 
~.y. '\1", ,·IUIITrlJ'!I~G(1U, ... t1. in rrpl~': "I wnliiol r'::lI",,·ttllll~· ~lIhlllit thllt my i"I&rl11'<1 (ri .... ~! 
h/ll! ("Iio'utll'lI ti,,' nde (h"t til .. '['I'" !t\'II(Jr.' 1II11~' h,· 1,,,,,v ... l. IlIIlI i( ill tilt! l~nl~ tI( thco IInwl' 
or thl! (:wb it i~ ~hl)wlI thaI ~rYtlllt.~ III"'''' IlIlld .. il1lpliriNl With ~nrd tu tb'll\ 1111.1 ""port",1 
th.· mult, Ih .. , .. "·I)I,rt .• (~'nn pllrt o( til .. '".~ ","'':IIn'' ('Jr th~ I'urpnl~ or "' ... "l·rtllininar undo:or 
whnt "il"l'lulI~t:U\l'''' th.! '''''l1Ir""rl\~ b, .. k ph"...... ~jr C. /{1I.u.ll: .. .\~ n,t:ll'\!!\ the '".,. 
",,~t:t'.' whll! i., th .. 'r .. ,'! Thllt .... ·rlll;1I O::lltl" wrl"l' injurt'll. 111.'''' ":In it "''',,4rt ut th .. 'rt'''! 
I'C':'It ... •• th"t :I IIUII1 "It .. Wl/...1 pr'::II"III, lWei ~nw the injury, lIft .. rwllr.b lIulIl .. Il ~tntrftl .. nt 1< .. 

II thinl p"'~"n "(.,,II:lt h .. 1t,"1 ~«II! To filly Ihllt thi" G p"rt Ilf th .. 'r .... """!~' i~ ran entj\"(" 
mi:Ull'prrh""l1inn o( th .. ml('." ... P!"~iolrl\l /lun1lt'n: "Th .. fold lhl\l " IHu'd,:ular ,.,,)llft 

hl\.1 1.l<'l.'11 UI:td .. by 1\ 1)<"1':'<)11 in di~dlt\r~ o( hi~ dUlY WM "'bli. •.• ihl.· ill .. \'1.1 .. n ..... ' \lilt 

th:I!. the , .. mimi:! .,{ t111.t rrp'lrt ~hl)tlltll~ t:tk"n 1\.' evid,~II.'I' ll( th,~ ("I't.:< til which it rrl"lc'<1. 
Ir the IUAUcr (",I thr\"(", with"u!. th .. I"C b.·in~ !lny othrr .. "iol ... n .... II! tile (Ill:t., l":n ... pt thllt 
rOl\ll\in~1 in th ... "'I"lrt, (hilt ''1)11101 lIul 1)<' ""~rtnk'J t\., t'vid .. 1I1·C "r Ihc (1t,'I;, by thl! C.mft . 
. . . ThcN' :~ " hrunt! di~tin"li<,)n ".~tw''1''1\ II thing l)("ilJi! IlIt'rrly lultlli~~iblc ill cvio.lC'<"11't' al\oI 
it., being tM"" IU pn)(!( o( the ral:t:! ,,1'1fi\~I." I 

I t is imporfnllt. tn oh:i('t"c thi!l ,-itnl distinctillll bet,\\'~n the tl'!ltiltloniul lilld 
tl\(~ non-tt"stimonial 1I~~ o( IUIl!l\l:lg't', (or it."I ll~le .. ,·t ha:! been the nlot 1)( tlle 
fnllllcy and thc !\(,'Urt·c o( till! whl)lt~ l:tm{u:lion, Til admit hcar.my testimony 
lIil1lpl~' bt'Cnu!.Ic it was utten~i :\t the time !!Omethill~ else Wil:-! going on i~ tl) 
introduce lUI arbitrury nncl Imrell:-;Cln~j test, nlld to ~Illl)\,~ ,,\I Iirnil'i 0,( prill
ciple; :ulli th ill hilS been the result. 

t nllT. I ~ .... "u"tb"r ,." ... 1 iIIu$u:I(lIIn ill Milu ... , IA'laI.r. 'lUlll ... ! "''''. t 111l1i. 
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§ 1757 EXCEPTIONS TO THE HEARSAY RULE [CHAP. LVII 

. (2) Enlargement of the rule. The effect of the employment of ihis phrase, . 
" part of the' res gestre,'" "part of the transaction," on the present Exception 
for Spontaneous Exclamations has been the opposite of that of the Verbal 
Act doctrine just noticed (ante, §§ 1752-1756). It has enlarged rather than 
limited the rule, though the effect has been none the less confusing. Instead 
of narrow restrictions, excluding that which ought to be admitted, we have 
here broad and almost meaningless phrases, admitting testimonial utterances 
pell-mell, and making havoc with principle. What specific effects m'l.y be 
detected in the present Exception? 

First, there ar£: a few cases, typifled by State v. Wagner and U. S. v. King 
(quoted ante, § 1747), in which the Spontaneous Exclamatinns exceptit>1l is 
found practically unadulterated by this 'res gestre' phrasing. 

Secondly, there are many cases, typically Hill's Case and Merkle v. Ben
nington (quoted ante, 1749), in which the 'res gestre' language appears, but 
as a mere flavoring. The wurds are used ("part of the transaction," and the 
like), but they have no force and no practical significance, and the genuine 
principle of Spontaneous Exclamations is the essential doctrine.2 

Thirdly, tliere are numerous cases in which the' res gestre' phrasing is given 
a more than nominal force. There is an effort to work it out in application, 
and, while the Spontaneous Exclamations principle actually controls and the 
result is the same as in the preceding class, it appears in the form of a devel
opment of the' res gestre' doctrine. There is said to be a "causal connection" 
between the accident or the affray and the declaration; the latter is an 
"emanation" of the former, or "springs from" it; there are "connecting 
circumstances"; and thus the declaration is construed as "a part of the 
transaction." 3 

Fourthly, there are cases, mainly earlier ones, in which the two doctrines 
are applied side by side, the' res gestre' language e}"-pressing the main prin
ciple, and the Spontaneous Exclamations doctrine (in the form of a pointing 
out that the statements are apparently sincere and natural) appearing sub
ordinately, rather as corroborating and justifying the other than as an 
independent; or self-sufficient principle.4 

2 AnotL"r example: 1855. Scates, C. J .. in 
Galena & C. U. R. Co. v. Fay, 16 Ill. 568 ("The 
conduct and exclamations of pa.'!SCngers i:l the 
cars were not improperly admitted . . . 

. Such general conduct, with the exclamationli 
involuntarily thrown r;·.t by appearances of 
imminent peril, may be regarded as a part of 
the 'res gestal' for this purpose"). 

a No doubt these PM<ses ai80. to some ex
tent, serve to .JXpreBB (unr:oDBciously on the 
part :>f the judges) the same idea described !!l 
t 1749, par. G, ante, the idea that the deda
ration must have b,llen caused by some exciting 
influence IItRrtling e:lough to produce it and 
make it natural. Tu.:. <:bought that the decla
ration IIlUst "!!prin~ !~om" or be "an emana
tion of" the ocerAilill io the BOme in practical· 

effect us the thougkt that there must be an 
Oct.':18ion startling enough to cause them natur
ally; but the former and correct notion is 
veiled in the borrowed and meaningless phras
tlology of 'res gostm.' Clear examples of this 
attitude arc found in Little Rock R. Co. II. 

L(lverett and Louisville N. A. &: C. R. Co. II. 

Buck, quoted ante, § 1741. The following pas
~:1ge illustrates a more elusive fonn: 1875, 
Brillkel" C. J., in Wesley II. State, 52 Ala. 187: 
"The exclamation of the deceased, • Jake, what 
lire you doing here?' was coincident in point of 
time with the main fact, the violence produc
ing his death. . . . It sprung from the very 
character of the facte, W811 natural, vc.luntary, 
Mpontaneous, and was not ~de result of design." 

• The following Illustrate this, 
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§§ 1745-1765] SPONTANEOUS EXCLAMATIONS § 1757 

Fifthly, there are many cases in which the' res gestre' phraseology is applied 
in its pure and arbitrary form; i. e. there is no attempt to discover a circum
stantial guarantee of sincerity (whether there was time to concoct a story, 
whether the excitement of the moment dominated), and the decision turns 
merely upon the question whether the declaration can be regarded as "a part 
of the transaction," or "a part of the 'res gestre.''' This sort of ca:re is com
mon. Probably in recent times, however, its numbers are greatly in the 
minority. It may be s&.id to have two varieties, one representing a tendency 
to stricter construction, the other 2, tendency to liberal and looser construc
tion. Of the former, R. v. Bedingfield (quoted supra) is typical; in a mixed 
phraseology of Verbal Act and 'res gestm' language, the Court argue out 
the arbitrary and insoluble question whether the declaration is "a part of 
the transaction" and "contemporaneous with it," adopting the strictest 
view of what constitutes the "transaction" :tlld of what may be said to 
be "contemporaneous." Of the latter sort are dozens of American cases in 
which the Courts stretch the idea of a "transaction" to the most liberal and 
unjustifiable extent." 5 

The important line to be drawn is between the first four and the fifth sorts. 
In the first four classes, we are dealing with a genuine Hearsay Exception of 
Spontaneous Exclamations, more or less tainted by spurious phraseology and 
ideas from the 'res gestm' doctrine. But in the fifth sort we are not dealing 
with any doctrine of Spontaneous Exdamations at all; we have simply 
an unmeaning and useless form of words possibly not a Hearsay Excep
tion, certainly not anything definite usurping the place of the principle 
truly applicable. 

Sixthly, it must be added, a few rulings show a hopeless conglomeration of 
ideas, invoking the 'res gestm' phra~d for various kinds of utterances not 
akin either to Spontaneous Exclamations or to Verbal Acts, and even applying 

Pooill. Bridges being often cited: 1826, Par- interwoven or connected with the principal 
80ns, C. J., in Pool v. Bridges, 4 Pick. !\fass. 378 fact or event which it characterizes as to be 
(declarations were oft'erl'd of an absconded regarded as a part of the transaction itself, 
debtor, to show the ownership of goods; the and also to clearly negative any premeditation 
declarations being made while the debtor was or purpose to manufacture testimony"}. 
sorting the goods of different creditors; they I The following passages will serve as an in
were held admissible "as a part of the transac- stance: 1890, Avery, J., in Boyer Il. T('ague, 106 
tion"; "It gives some importance to such N. C, 623,11 S. E. 660: ("The declarations· 
declarations that they are made in the ordinary of a voter as to his qualifications generally: 
course of transactions, without reference to if made at the time of voting, are eompe
any controversy O!' any counter claim of prop- tent as a part of the • rcs gcsta!' "); 1882, 
erty, and also that the declarations are agrtinst Niblack, J., in Dyer ll. Dyer, 87 Ind. 20 ("As 
the interest of the party. Now the dec!p.ra- regards the execution of the will, . • • every
tions of Scholfield have these circumstantial thing which occurred the day before, in con
supports"); 1882,· Mulkey, J., in Lander Il. nection "ith the execution of the first will, willi 
People, 104 m. 256 (the fact of recognition of underthecircllmstancesl>artofthe'resgcsta!"'). 
II ,iolator on the day after was admitted, with It must be added that it is possible in this 
an accompanying declaration: "The spon- view to use previous decisions to 80me extent 
taneous exclamation, 'There goes the man,' as precedents determining what shall be taken 
with the .eaponse, 'Yes, there he goes,' is as "a part of the transaction"; while. as al
highly characteristic of the fact of their recog- ready pointed out (an/e, § 1749, par. b) under the 
nition. The true test . . . is, the ad, dec- pure Spontaneous Exclamations doctrine each 
laration, or :::!:'llamation must be 80 intimately case would rest upon its own circumstances. 
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it to evidence not consisting in verbal utterances; this and other uses of the 
phrase, not affecting cases coming under the present Exception, are elsc
where analyzed (post, §§ 1796, 1797). 

B. ~SPECIAL FORMS OF THE ExCEPl'ION 

§ 1760. Woman's Complaint of Rape; (1) Doctrine in England and 
The use in evidence of a woman's complaint of rape, either as a simple fact 
or in its detailed statements, to corroborate her testimony on the stand or to 
rebut the inference from her supposed failure to complain, has aiready btleD 
treated in dealing with the Corroboration of Witnes:;es (ante, §§ 1134-1140). 
It has, however, by some Courts heen believed that such utterances, includhlg 
their details of statement, could be received on the footing of genuine hearsa'y 
assertions, apparently under the present Exception. The practical differenw 
would be that the limitations necessary in using such evidence merely in 
testimonial corroboration 1 would not apply, and the evidence could be more 
freely received. It remains, therefore, to ascertain how far such a complaint 
is receivable as a direct Exception to the Hearsay rule. If it is so receivable, 
its proper place would seem to be under the present head. 

In England, the evidential use of those outcries and explanations came 
down to us in the 1700s as a traditional relic of the old law of hue p..nd cry. 
Not only in sllch cases, but in all charges of violence, the accuser must show, 
to sustain his charge, that he made hue and cry, alarming the neighbor
hood, freshly after the occurrence.2 The application of this principle to 
rape cases is seen in the following passage: 

12 (?), II. de Bracton, f. 147: "When therefore a virgin has been 50 deflowered and 
overpowered, against the peace of the lord the king, forthwith and while the act is 
she ought to repair with hue and cry to the neighboring vilis and there display to honest 
men the injury done to her, the blood and her dress stained ,,;th blood, and the tearing 
of her dress; and so she ought to go to the provost of the hundred and to the serjeant of 
the lord the king and to the coroners and to the viscount and make her appeal at the first 
county court." 3 

This practice seems not to have been seriously questioned until towards the 
end of the 17OOs. Then, in Brazier's Case, the use of these complaints, not 
merely as a formal prerequisite nor yet as corroborative, but assertively as 
evidence of the details related, was perceived; and it was to be necessary 
to use them, if at all, as a Hearsay exception. If the female was an infant 
and incompetent to testify, there would be some reason for doing this, on the 
principle of necessity (ante, § 1421). But the judges in this case finally de
cided that the infant would have been competent, and therefore that the 
extrajudicial evidence could not be used: 

I 17iO. 1 As noted ante. f§ 1134-1140. a See also Bracton. r. 121; Hale. PIe&!! oi the 
2 Pollock and Maitland. Histt:lry of English CroWD. I. 634. II. 279, 284. 

, Law. n, 576. 
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§§ 1745-1765J COMPLAINT OF RAPE § 1700 

1779, Brazier'., Caae, Rast's Plca~ of the Crown, I, 433; a child of fivc ycars, after thc 
rllpc, madc statements to the mothcr on rcaehing home; and on the next d!lY idcntified 
the prisoner; "All the judges, except Gould and Willes, Js., held thnt this evidence of the 
information of the child ought not to have been received, as shc hcrself was not heard on 
oath ••.. Gould and Willes, Js., held that, it. being recently after the fact, so that it ex
cluded a possibility of practising 011 her, it was a port. of the fact or transaction itself and 
thercCorc admissible; and Buller, J., held the same, if by low the ~hiJrl '-'Quid not be exam
ined on oath. But n.s to what happened the next day, Gould, J., thought it not admissible, 
by reason of the danger of her being inftuenc:ed in the interval. But on the 29th April 
nil the judges, being assembled, unanimously agreed that a child of any age, if she were 
'capable of distinguishinl; between good and evil, might be examined upon oath, and con
sequently that evidence of what she had said ought not to have been receivcO." 

This laid the foundation for a subsequent course of rulings in England by 
which it was settled that the detail8 of the womun'8 8taternent could not be 
received, i. e. that the statement could not be used testimonially and as a 
hearsay exception. The settlement was reached only through a series of 
Nisi Prius rulings, and the matter may be said to have remained long in 
doubt. The doubt apparently came chiefly from a failure to appreciate 
clearly why the Courts should be willing to receive the fact of the com
plaint, i. c. corroboratively (ante, § 1134), but should reject the detai13 stated; 
and the judges seemed singularly unwilling 01' unable to elucidate the reason 
(as it has been elucidated in later times in this country). But the rule of 
thumb was settled,4 though not without some misgivings, as the following 
languag·e of Baron Parke ,,,hows: 

1839, PARKE, B., in R. v. Walker, 2 Moo. & Rob. 212: "The sense of the thing cer
tainly is that the jury should in the first instance know the nature of the complaint made 
by the prosecutrix and all that she then said. But, for reasons which I never could under. 
stand, the usage has obtained that the prosecutrix's counsel should only inquire generally 
whether a complaint was made by the prosecutrL~ of the prisoner's conduct towards her, 
leaving the counsel of the latter to bring before the jury the particulars of that complaint 
by cross-examination." 

Finally, a series of rulings, beginning with the close of the 18005, repu
diated the original practice and declarE'.d the statement admissible; though 
with limitations br'rrowed from the principle of corrobor9.tion (ante, § 1134).~ 

4 1817, R. v. Clarke, 2 Stll.rk. 242; 1839, conclusion that what the woman oid amounted 
R. r. Walker, 2 Moo. & Rob. 212; 1840, R. v. to no real complaint of any offence committed 
M~gson. 9 C. & P. 4Zi); 1841, R. l'. Alexander. by the accused "; yet "it is the duty of the 
2 Craw. & D. 126, semble: 1842. R. 11. Osborne, judge to impress upon the jury ill every CIlSe 
1 Car. k. M:. 622; 1846, R. 11. Nicholas. 2 C. & that they are not entitled to make use of'Lhe 
K. 246; 1860. R. 11. Eyre, 2 F. &: F. 5i9; 1877, complaint as any evidence whatever of those 
R. 11. Wood, 14 Cox Cr. 46. facts, or for any other purpose than that we 

• 1896. R.I). Ullymnn, 2 Q. B. 167, 170, 177, have stated," i. e. "to judge for themselves 
18 Cox Cr. 3~fJ (but here the peculiar distinc- whether the conduct of the woman was eon
tion is takeiJ that" we are bound by no author- sistent with her testimony on ·oath given in 
ity to support the existing usage of limiting the witness-box negativing her consent"): 
evidence of the complaint to the bare fnct 1898, R. to. Kiddie. 19 Cox Cr. 77 (cited ame, 
that a complaint was mude; ••• when the § 1136, n. 2; R. 11. I..illyuaan followed); 1900. 
whole statement is Jaid before the jury, they R, v. Merry, 19 Cox Cr. 442 (indecent assault 
nre less likely to drnw wrong and ad"crse upon a child: a complaint not volunwl!red, 
inferences, nnd mny sometimes come to the hut "licited by a qucstion from the mother, 
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The modern English doctrine is accepted in Canada.1I 

§ 1761. : A merican Doctrine. In the United States, the general con~ 
sensus of decision has accepted the original and orthodox result, and does not 
receive the complaints as testimony under a hearsay exception; although 
practically the effect of this exclusion has been undermined in some instances 
by a liberal employment of the complaint-details as corroborative of the 
woman's testimovy.l 

But by a few Courts the complaints have been received testimonially, on 
the case in chief, to prove the facts asserted, and thus as an exception to the 
Hearsay rule. There is some use of the 'res gestre' phraseology; but the 
clear idea of the Spontaneous Exclamations exception seems to have domi
nated the result: 2 

held not admi85ible under R. II. Li1Iyman): a female child; tho child's statement to the 
1905, R. 1>. Osborne, 1 K. B. 551 (inde~ent mother, admitted, though made after a threat 
assuult upon a child of twelve; a complaint by the mother to spank her if she did not tell 
made in answer to a question by a companion, the whole truth; R. II. Norcott and U. v. 
held admissible en the facts; but "question" Osborne, Eng., followed); 1921, R. II. Schiraha, 
of a suggestive or leading nature will indeed 62 D. L. R. 308, Man. (R. II. Lillyman, Eng., 
... rellder it inadmi85ible"); 1907, Chesney followed). 
1>. Newsholme, (1908) P. 301 (immoral acts by For the question whether the complaint is 
a clergyman "ith a boy; the boy's statement receivable on charges where the woman':! con
to his mother on the same evening, admitted, sent is immaterial, see ante, § 1135. 
but not his statement made the next evening) ; § 1761. 1 The CIlSe8 are collected ante, 
1909, Hedges' Case, 3 Cr. App. 262 (complaint §§ 1134-1140, under tlll1t rule. 
8 days afterwards, rec(>ived); 1910, Graham'lf 2 Accord: Alabama: 1871, Laey 1>. State, 45 
Case, 4 Cr. App. 218 (complaint a month Ala. 80 (conceding the application ofthe theory, 
later, received); 1914, Christie's Case, 10 Cr. where "the accounts were so connected in 
App. 141, A. C. 45 (indecent assault upon a point of time with the injuries inflicted on the 
little boy; the boy's identification of the ac- victim as to constitute a part of the 'res 
cused within a few minutes, held inadmissible, geste .. '); 1884, Griffin 1>. State, 76 id. 29, 31 
per Lord Atkinson, on the ground that "com- (hinting at the same); Columbia (Dist.): 1893, 
plaint is only admissible to negative assent," Snowden 1>. U. S., 2 D. C. App. 89 (the girl's 
following R. 1>. Lillyman; Osborne's Case was statements on the same day, when fonnd by 
cited in argument, but the other judges did her grandmother, admitted on the 'res gestre' 
not pass upon the point; the above-Quoted theory); Connecticut: 1876, State~. Kinney, 
statement is of course unsound, on the present 44 Conn. 156 (quoted supra); Georuia: 1875, 
theo.-y of the hearsay exception); 1916, R. McMath 1>. State, 55 Ga. 303, 307; Hau'Cii: 
1>. Norcott, 1 K. B. 347 (indecent assault; a 1906, Terr. 11. Schilling, 17 Haw. 249, 265 
statement made in answer to an imperative ("the entire conversation" admitted); llli-
qUestion, bere admitted; R. 1>. Osborne ex- noi&: 1904, Cunningham ~. People, 210 III. 
plained). 410,71 N. E. 389 ("such complaintisadrnitted 

G 1906, R. 11. Spuzzurn, 12 Br. C. 291 (com- upon the theory that the statement of the 
plaint made on the next day, admitted, in prosecutrix represents the spontaneous ex-
discretion); 1907, R. 1>. Clarke, 38 N. Br. II pression of her outraged feelings"; hence s 
(certain complaint details here admitted on statement made "in response to questions put 
other gronnds); 1909, R. 11. Bowes, :20 Onto to her"· here, three weeks after the alleged 
L. R. 111 (carnal knowledge of a child of 7 offence . may be excluded); 1916, People 1>. 

or 8; statement to the mother, admitted); Moore, 276 III. 392, 114 N. E. 906 (complaint 
1908, R. 11. Dunning, 1 Sask. 391 (complaints made in answer to a question, .. What is the 
made in answer to leading questions, excluded; matter?" by another girl, who :met the com-
following· R. 1>. Ollborne, Eng.); 1914, R. 1>. plainant and noticed that she had been crying, 
McGivney, 15 D. L. R. 550, B. C. (indecent held inadmi85ible; thiB is an unsound limita-
llAAIlult on a child of 6 ye8TII; the complaint tion on the rule; in Cunningham 11. People, 
made to the gIandmother, in allj!wer to leading the complaint was three weeks later, here it 
questions, and not until 10 days or 2 weeks was the very same evening; :moreover, the 
later, hmd admissible, in the trial Court's weeping was in effect a complaint which led 
dis('retion, following R. II. Osborne, Eng.; two to the question); Iowa: 1890, MeMurrin v. 
judges diss.}: 1918, Shorten ~. The lGng, 42 Rigby, 80 1a. 325, 45 N. W. 877 (quoted 
D. L. R. 591, Can. I. C. (carnal knowledge of aupra); 1905, Stste I). AndreWl, 130 Ia. OOIJ. 
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1876, PA.RK, C. J., in State v. Kinney, 44 Conn. 156: "Her natural impulses would 
prompt her to tell ail the details of the transaction. Why, on the same principle, ought 
not her statement of the details to be evidence?" 

1890, ROBINSON, J., in McJlurrin v. lligby, 80 la. 325, 45'N. W. 877 (citing Ina. Co. v. 
Mosley, SUpra, § 1747): "Moreover, we think the declaration was admissible as a part ci 
the 'res gcstre.' It was made but a few moments after the alleged ravishment had been 
accomplished, and while declarant was under the influence of the mental excitement which 
it produced. It was maue within such time after the act to which it referred and under 
such circumstances as to preclude the element of premeditation." 

This heterodox result seems in policy a satisfactory one. If there is any 
situation in which the Spontaneous Exclamations principle finds typical ap
plication, it is to be found in the circnmstances evoking these outcries and 
complaints. Why not discard the indirect method of securing their use and 
freely accept them under the present hearsay exception? 

There is, however, an apparent flaw in this argument, which seems to 
nullify it. For example, in a railroad collision, we have the exciting causes 
known by other evidence; and under other Exceptions to the Hearsay rule -
for example, regular entries, we first prove the regularity of the entries by 
other evidence. Now in the present case, if we accept the complaint testi
moniaIly, do we not admit it in advance as eyidence of these -lery circum
stances which should first be proved to make it admissible? 

The solution seems to be as follows: If there is no other evidence of an 
assault, or where there is evidence merely of intercourse but not necessarily 
against the woman's consent, we are in truth committing the error of accepting 
her statement as itself evidence of the very facts which should first be other
wise shown in order to make the declarations spontaneous. Butifthereisalready 
other evidence of a violent assault, and the statement is useful as disclosing 
the identity of the assailant or the further circumstances of the assault, we are • 
not reasoning in a circle, and there is no objection to admitting the statement. 

105 N. W. 215 (admiesible; but not citing People 11. Hicks, 98 Mich. 86, 89, 56 N. W. 
McMurrin 1I. Rigby, and making a distinction 1102 (treating the Gage case aij going to the 
betwoon the complaints of a "vcry young extreme, and refusing to apply its principle 
child" and others) ;~ 1911, State 1'. Novak, 151 here under the circumstances); 1895, People 
la. 536 N. W. 26; 1917. State v. Powers, 181 II. Duncan, 104 Mich. 460,62 N. W. 556 (same) ; 
la. 452, 164 N. w. 856; 1920, State II. John, 1906, People II. Harris. 144 Mich. 12, 107 N. W. 
188 la. 494, 176 N. W. 280 (excluded here 715 (not decided); Norlh Dakota: 1907, 
because of lapse of time); Loui.'liana: 1919, State II. Werner, 16 N. D. 83, 112 N. W. 60 
State \). Cole, 145 La. 900, 83 So. 184 (etate- (when made immediately after the crime; but 
ment made immediately after the alleged act, sanctioning also the use under § 1138, n. 2, 
admittild, but not statements made in BUb- ante, where thc limitations would be different) ; 
SOQ,uent conversations; no authorities cited} ; 1913, State \). Apley, 25 N. D. 298, 141 N. W. 
Michigan: 1874, People \). Lyneh, 29 Mich. 740; Porro Rico: 1914, People ,. Anglada, 20 
279; 1884, People II. Brown, 53 Mich. 531, P. R. 11 (citing with approval the text above) ; 
534, 19 N. W. 172 (suggesting obiter the ap- RIuHk Island: 1893, State II. Fitzsimon, 18 R. I. 

• 

plication of the principle); 1886, 236, 241, 27 Atl. 446 ("what the prosecutrix 
People II. Gage, 62 271, 273, 28 N. W. eaid," admitted); Tt:ro.8: 1904, Kenney v. 
835 {allowing it exceptionally; but confusing State, Tex. Cr. • 79 5. W. 817 (collecting 
this principle with that of § 1134, arlie, and prior cases); 1905, Wiggins 11. St.flte. 47 Tex. 
therefore admitting s complaint made long Cr. 538. 84 S. W. 821. 
after, because the silence has been aocounted For the cases in other jurisdictions, excluding 
for): 1888, People 1I. Glover, 71 Mich. 303, 306, the details of the complaint, and thus repudi-
38 N. W. 874 (approving.the preceding); 1893, sting the Exception, see ante, § § 1134-1140. 
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Where the prosecutrix is a child too young to be a witncss, the statements' 
should nevertheless be receivable; 3 because, although in general a hearsay 
declarant must not lack the qualifications of an ordinary witness (ante, 
§ 1424), yet the peculiar nature of the present Exception (ante, § 1747) 
renders this principle substantially inapplicable to children; furthermore, the 
orthodox common-law limitations as to children's testimonial capacity are 
inherently unsound and impractical (ante, § 509) and should not be extended 
by analogy. 

§ 1762. Owner's Complaint after ltobbery or I.Mceny. The complaint of 
an owner or possessor of goods, made speedily after all alleged robbery or 
larceny, is by some Courts regarded as receivable upon the present theory. It 
may, however, also be treated as a prior consistent statement, receivable to 
repel the suggestion of recent contrivance, upon a general principle applica
ble to all witnesses (ante, § 1142). 

§ 1763. Charge made in TravaU by in Bastardy Case. The charge 
uttered by the mother of a bastard in her travail, naming the defendant as 
the father, is by long tradition regarded as admissible, in some of the older 
States. Such a situation would seem to present genuinely and completely 
the circumstances which render a spontaneous exclamation admissible under 
the present principle. Nevertheless, the Courts have seemed to treat the 
subject wholly from the point of view of consistent statements corroborating 
a witness (ante, § 1141). 

§ 1764. Statements as to Private BonndaiY. The IVlassachusetts doctrine 
admitting declarations about private boundary, by the owner in possession, 
made while on the land and pointing them out (ante, § 1567), is in the judi
cial language applied with some invocation of the' res gestre' phraseology. 
The circumstantial guarantee of its trustworthiness (ante, § 1422) resembles to 
some extent that required by the principle of the present Exception. But 
there is a vital distinction, namely, that under that doctrine the declarant 
must be shown to be deceased, a requirement never made for the present 
Exception. The Massachusetts doctrine seems therefore to be widely sepa
rated from the present Exception. 

§ 1765. II Seil-SelYlng" Statement. by Accused Person. There is no 
principle of Evidence especia!ly excluding "self-serving" statements by un 

. accused or by anyone else. The Hearsay rule excludes all extrajudiciul 

-

: Accord: 1779. Brazier's Case, semble Contra:] 1905, State 11. Andrews, In., semble 
(quott.od ante, § 1760; so understood by Parke, (cited supra, n. 2); 1869, Weldon v. Stnt~, 
B., in R. 11. Guttridges, 1840, 9 C. & P. 471) ; 32 Ind. 81; 1845, People II. McGee, 1 Denio 
1900, People II. Marrs, 125 Mich. 376, 84 19, 22. 
~. W. 284 (cited ante, § 1136, n. 1); 1899, But these last two"cases, ciwd antf, § 1138, 
Croomcs v. Statl'. 40 Tex. Cr. 672, 51 S. W. n. 2, are attributable to the diifl'rent theory 
924, 53 S. W. 882: 1904, Kenney II. State, oC rape-complaint there applied. In England, 
Tex. Cr. ,79 S. W. 817 (repudiating Smith R. v. Nicholas. 2 C. & K. 246 (1846), is contra, 
v. SUite, 41 Tex. 352: Davidson, P. J., dias.) ; but in England even nn adult's statement was 
1905, Wiggins 11. State, 47 Tex. Cr. 538, 84 inadmissible (ante, § 1750): so that the Court 
S. W. 821:' 1888, Hannon v. State, 70 Wis. therll merely refused to do more for B child's 
448, 452, 36 N. W. 1 (cited anU, t 1136, n. 1). statement than ;'or an adult's. 
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iassertionij and therefore the only inquiry need be whether such assertions 
iare covered by some Exception to that rule, or whether utterances amen
able to it are evidential in any indirect way apart from their assertive va1ue. 
There are one or two instances in which such a use of an accused's utter

lances partakes somewhat of the leasons for the present exception (ante, 
:§ 1732, post, § 1781). , . , 
• 

-. • 
'. 

• 

• 
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§ 1766 BOOK I, PART II, TITLE II [CHAP. L'V1II 

SUB-TITLli: III: HEARSAY RULE NOT APPLICABLE 

(VERBAL ACTS, RES GESTLE, ETC.). 

LVln. 

§ 1766. General Principle; Ljmits of 
the Hearsay Rule. 

§ 1767. History and Meaning of the 
Phrase' Res Gestic.' 

§ 1768. Doctrines of Evidence to which 
the Phrase is applied. 

§ 1769. Other Applications of the 
Phra.~e ; Agent's and Conspirator's Ad-

• • IDlSSlons. 

1. Utterances forming & Part of 
the Issue 

§ 1770. Utterances of Contract, Mar
riage-Promise, Notice, Insurance" Proofs," 
Defamation, etc. 

2. Utterances forming a Verbal 
Part of Act 

§ 1772. General Principle. 
§ 1773. (1) Conduct to be characterized 

by the Wordsruust be Independently Mate
rial in the Case. 

§ 1774. (2) Conduct must be Equivocal. 
§ 1775. (3) Words must merely aid in 

Completing the Conduct. 
§ 1776. (4) Words must accompany the 

Conduct in Time. 
§ 1777. Sundry Applications of the 

General Principle, in Acts of Payment, 
Sale, Loan, Gift, Advancement, Considera
tion, Dedication of Land, Entry on Land, 
Conversion, Larceny, etc. 

§ 1778. Possessor's Declarations, on an 
Issue of Prescription by Adverse Possession. 

§ 1779. Possessor's Declarations, as aid
ing the Presumption of Ownership from 
Possession. 

§ 1780. Same: Distinction between the 
Foregoing and Other Declarations about 
Land-Title or Land-Possession. 

§ ]781. Declarations by Accused found 
with Stolen Goods. 

§ 1782. Declarations affecting Revoca-
tion of a Will. 

§ 1783. Declarations of a Bankrupt. 
§ 1784. Declarations as to Domicil. 
§ 1785. Declarations of Intent or Mo

tive by an Accused. 
§ 1786. Complementary Utterances; 

Putting in the Whole of a Conversation, 
Correspondence, etc. 

3. Utterances used as 
J Evidence 

Ii 1788. General Principle. 
§ 1789. Knowledge, Belief, Good Faith, 

Reasonableness, Diligence, Motive, Sanity, 
etc., as evidenced by Receipt of Informa
tion or by Reputation. 

§ 1790. Utterances as indicating Circum
stantially the Speaker's Own State of Mind. 

§ 1791. Utterances serving to identify 
Time, Place, or Person. 

§ 1792. Witness' Statementa used in 
Impeachment. ~ 

§ 1766. General Principle; T,illlita of the Hearsa.y Rule and 'Res GoSUB.' 
The true nature of the Hearsay rule is nowhere better illustrated and empha
sized than in those cases which fall without the scope of its prohibition. The 
essence of the Hearsay rule is the distinction between the testimonial (or 
assertive) use of human utterances and their non-testimonial use. 

The theory of the Hearsay rule (ante, § 1361) is that, when a human utter
ance is offered as evidence of the truth of the fact asserted in it, the credit of 
the assertor becomes the basis of our inference, and therefore the assertion 
can be received only when made upon the stend, subject to the test. of cross
examination. If, therefore, an extraj~dicial utterance is offered, not as an 

• 
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assertion to evidence the matter asserted, but without reference to the truth of 
the matter a.'Jsertcd, the Hearsay rule does not apply. The utterance is then 
merely not obnoxious to that rule. It mayor may not be receh'ed, according 
as it has any relevancy in the case; but if it is not reeeh'ed, this is in no way 
due to the Hearsay rule. 

For example, in a prosecution against a defaulting embezzler Doe, it is 
desired to show that, after leaving his employment, he concealed himself 
and passed under a false name; here his statement, "1\1y name is Roe," is 
not offered to evidence that his name was in truth Roe; on the contrary, it 
will be shown that his name was Doe; and the statement is not used as 
hearsay. Or, on an issue of insanity, it is offered to show that the party 
said, "I am the Emperor of Africa"; here the utterance is not offered as 
evidence that he was in truth the Emperor, but, on the contrar~r, as circum
stantially indicating his mental aberration. Again, in an action upon a 
warranty of a horse, it is offered to show that the defendant at the time of 
the bargain asserted that the horse was only four years old; here the plaintiff 
will immediately proceed to prove that the horse is nevertheless twelve years 
old; he has not offered the defendant's statement with any view to using 
as evidence of its truth, but with just the contrary purpose. Or (to take an 
illustration of Lord Abinger's 1) suppose, on an issue of mitigation of dam
ages in an action for battery, the defendant oft'ers to prove that the plaintiff, 
just before the assault, provoked the defendant by asserting that he was 
a liar; here the defendant by no means desires the jury to take this utterance 
as e\'idence of the truth of the fact asserted; he would be much disappointed 
if they should accept it in that aspect; his purpose is merely by this utter
ance to evidence the anger which he naturally felt upon hearing it. 

The prohibition of the Hearsay rule, then, doe.'J not apl)/Y to all worM or 
utterances merely as sud. If this fundamental principle is clearly realized, 
its application is a comparatively simple matter. The Hearsay rule excludes 
extrajudicial utterances only when offered for a special purpose, namely, as 
u8sertiotl.'J to evidence the tndh of the matter a88erted: 

1808, W.4.8HrNGTON, J., in Blight v. Ashley, 1 Pet. C. C. 15, 21: "There are certainly 
some cases where the declarations or letters of an agent are proper evidence; and' others 
where he must be examined and his letters are not evidence, if he be alive. . . , If the object 
is to prove a fact, the agent is the proper person to prove it, and his evidence [in courtl is 
hetter than his declarations .••• But if the object is to prove what were the motives or 
imlucements for a man to contract with the agent, what were the statements made by him, 
his letters or conversations are proper evidence, not of the facts stated in them, but 
that such statements and inducements were made .... Upon this principle, many letters 
from Peter Blight to the defendant were read, not as evidence of a single fact mentioned 
in them, but that they communicated certain infol'mation to the defendants; [the truth 
of] which, however, if important to be established, it would ha,'e been incumbent on the 
plaintiff to establish by other evidence." 

1823, Mr. Gaaton (afterwards .Judge), in ClIerry v. Slade, 2 Hawks 400, 404, arguing 

§ 1766. I In Fraser 11. Berkeley, 7 C. & P. 625. 
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'pro querente' against declarations of residence: "It is sometimes said that there is an 
exception when words are the 'res gestre' or PL\rt of the 'res gcstre.' But this seems not to 
be accurate. The words arfl then received, not Its evidence of the truth of what was declared, 
but because the speaking of the words is the fact, or part of the fact, to be investigated. 
There may be a controversy whether A. B. at a certain time spoke certain words, and 
those wno heard him are or course received to prove the fact. The words spoken con

with an act done are often a part of the act, and give it a precise and peculiar 
characCer, and therefore must be testified, not to show that the words spoken are true, 
but to show that they were in fact spoken. For example: Did A commit an assault on 
B? What he said when he laid his hands on B will ehow whethel' it was an angry or friendly 
act. Did the agent of defendant make a certain . in the course of a bargain? 
If so, that representation was an ingredient in the 

1858, EASTIIAN, J., in State v. JVenttcorth, 37 N. H. 217: "It does not follow that, be
cause the words in question are those of a third person, they are necessarily hearsay. On 
the contrary, it happens in many cases that the very fact in controversy is whether such 
things were spoken, and not whether they are true." 

1858, ERLE, J., in Shilling v. Ins. Co., 1 F. & F. 116, 120 (admitting statements of T., 
on an issue whether the insurance of J. was in reality J.'s act for his own benefit or T.'s 
net in J.'s name): "Everything is admissible which was done by T.; and words are often 
acts. The question is not open to the objection against hearsay. It is not hearsay. It 
is a question as to an act done. One asks another to attest a document or to advance a 
sum of money; those are not merely words, but acts." 

1862, Milne v. Leisler, 7 H. & N. 786, 796; the defendant having applied for and purchased 
goods from the plaintiff, and referred the plaintiff to a third person, the plaintiff, to show 
on whose credit the goods were sold, was allowed to put in a letter of inquiry to the party 
referred to, stating the sale to the defendant. POLLOCK, C. B.: "If a man on leaving his 
counting-house said to his servant 'I hale just sold so and so,' that would not he evidence 
of the sale. Here, however, .•• this letter, being part of the tr8llsaction of a reference 
made in pursuance of the direction of the party purchasing, was admissible." WILDE, B.: 
"If the evidence were admissible on that ground,· [namely, as a trustworthy I'.ssertion,] 
everything a man said on the day when he made a bargain, and still more, everything he 
did, would be admissible. It seems to me that would be very dangerous ground. • • • The 
red ground is that this was an inquiry made by the direction of the plaintiff in pursuance 
of an authority from A tkin [the defendant's agent], and therefore was part of the 'res gestre.''' 

1892, HARIUSON, J., in Smith v. Whittier, 95 Cal. 279, 293, 30 Pac. 529 (admitting the 
directions given to an elevator-owner for the proper mode of using it, as showing his knowl
edge): "Whether in fact such infomlation was or was not conect is immaterial for the pur
pose of determining its admissibility; and hence it is no objection to its admission that it 
was not given under the sanction of an oath or that the opposite party had no opportunity 
of cross-examining the infonnant. The truth of the inforulation is a distinct iEsue, and must 
be established by competent evidence; but, upon the theory that the information was 
correct, the plaintiff in the present instance had the right to show that the defendant had 
received such information. • • . Such evidence is admitted for the purpose of establishing 
merely the utterance of the words, and not their truth." 

1900, DOSTER, C. J., ill StaJ..e Bank v. Hutchinson, 62 Kan. 9, 61 Pac. 443 (action on 
II homestead mortgage; defence, duress of the wife by threats to prosecute the husband, 
eonununicated by the latter to the fonner): "A daughte~ of the Hutchinsous testified 
that she overheard the conversation between her father and mother, in which the former 
disclosed to the latter the threats which Morris had made. Counsel for plaintiff in enor 
also contend against the admissibility of this testimony, upon the ground that it was hear
say in character. . •• Neither of contentions is sound. There were three substantive 
litigated questions in the case • First, were threats roMe? And, if so, secondly, 
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they communicated to Mrs. Hutchinson? And, if so, thirdly, did they produce the claimed 
effect? As to the second of these as well as the first, the meritorious question was, had 
a verbal act been done? That is, had a communication been made? That act, if done, 
was not incidental or collateral in nature. It was one of the three principal litigated matters 
in the case, and, being such, the performance of the act was provable by the testimony of 
anyone who, if competent, was a witness to it. The question was not whether Hutchin
son's communication to his wife was truthful, but it was whether the (.'ommunication had 
been in fact made. The rule is general that, where a substantive litigated fact is the speech 
of a person, one who heard the utterance is admitted to testify to it, and the testimony so 
received is not hearsay." 

\\That here remains, then, is to distinguish and mark off the various classes 
of utterances which legally pass the gauntlet of the Hearsay rule because it 
does not apply to them. The classes of utterahces thus exempt may be 
grouped under three heads: 

1. Utterances material to the case as a part of the issue; 
2. Utterances accompanying an ambiguous or equivocal act, itself material, 

and ~erving to complete the act and giye it definite legal significance; 
i. e. verbal parl8 of an act,' 

3. Utterances used circumstantially, as giving rise to. indirect inferences, 
but not as assertions to prove the matter asserted.2 

But before examining these several branches of the principle, it is necessar~' 
to turn aside for a moment and inquire into the origin and scope of the term 
'res gestre', which finds here its main and least inappropriate application. 

§ 1767. History and of the Phrase • Res Gestm.' The dis-
cGssion of several doctrines is commonly carried on, in judicial opinion, with 
more or less use of the phrase 'res gest .. e' as the name of a doctrine under 
which certain kinds of evidence receive sanction. This phrase, as conceded 
on all hands, is inexact and indefinite in its scope, and is ambiguous in its 
suggestion of reasons for the doctrine. If it were possible to say that it is 
properly applicable, in etymology or in usage, to any particular doctrine, it 
would be simple enough to ascertain this doctrine and to urge the restriction 
of the phrase to the one meaning. Or if the phrase genuinely indicated 
some independent principle of Evidence, existing in il:s own right and not 
otherwise named or namable, nor attributable to any other place in our 
system of Evidence, it would be allowable to preserye the name for that 
principle. 

But neither of these things is true. The phrase has nothing to entitle it
self on either ground to preservation. It has had various uses. But it is 
ambiguous and unmanageable in all of them. The doctrines to which it has 
been applied possess, all of them, a right to existence under well-recognized 
p.reexisting principles and can be explained without a resort to this phrase. 
No more can be said for it than that it has been much used in the course of 

'For another analysis of the several kinds cation of Utterances Adm)SBible M Res Gestre" 
or utterance. see the following article: Pro- (1922; Yale Law J., XXXI, 229). 

E. M. Morgan, "A Clee·ifi-
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the dewlopment of some important aspects of two of these doctrines. 
elusive history of its usage has been set forth in the following paSSllge: 

The 

1881, Professor James Bradley Thayer, American Law Review, XV, 5,81: "This phrase 
in one or another fOfm, 'res gesta,' 'res acta,' 'res gestre,' was familiar in classical 
Lath literature, as one may see by any dictionary. It is found, also, in the 'Corpus Juris.' 
.•• The meaning of the term seems to have been quite untechnical; it imported simply 
'a fact,' 'a transaction,' 'an event.' The plural sometimes indicated not so much the 
plural of the English equivalent . facts, transactions as the details or particulars of 
which a single fact ot' transaction Dlight be composed. It would seem that either form was 
quite legitimately used as meaning whatwe should express by the singular forIll, an occur
rence, a transaction. Now, how came this tenn into our law? 

"The first instance of the use of it, which the writer has observed, is in a brief discussion 
over a point of evidence in Horne Tooke's trial for high treason, 25 Howell's State Trials, 
440 (1794).1 A letter from a certain society had been sent to an association with which 
Tooke was connected, declining a pre"ious proposal froIll the latter, • . • [and ~Ir. Garrow 
alluded to its admission as probabl~' upon the ground that] • it is·fit to be received as a part 
of the "res gcsta" upon the subject.' ••• The phrase is not found again until 1801, Hoare 
v. Allen, 3 Esp. 276, where in an action for seduction of the plaintiff's wife [her statement 
of her reason for leaving him was admitted by Lord Kenyon as "a part of the 'res gesta' "I. 
This was one of Lord Kenyon's latest rulings. In one of the early cases of his successor 
we find the same phrase; in Robson v. Kemp, 4 Esp. 233 (1802), .•. Lord Ellenborough 
said, 'Where the declaration of the bankrupt is part of the "res gesta," •.. it Dlay be 
Evidence.' In 1801 Peake's 'Law of Evidence' was published; the phrase does not occur 
in that, nor is it in Buller, or Gilbert, or any of the other few books, before this century, in 
which the subject of evidence is dealt "ith. The first treatise in which it is found, so far 
as the writer has observed, is Evans' Appendi....-: to Pothier on Obligations, printed in 1806; 
in vol. II, p.217, Evans says: 'In qucstions of fraud or "bona fides," an adequate judgment 
can, in general, only be formed by having a perfl.'Ct view of the whole transection, which 
of course includes the conversation which forms a part of it; and, according to the phrase 
usually applied to this subject, the language which is used on any oceasion fOfms a part of 
the" res gesta.'" This passage is interesting as indicating that the phrase was in common 
use in 1806 ..•. [The case of Avesonv. Kinnaird] decided in February, 180.:>, is found in 
6 East ISS, and here the phrase, in the plural form, 'res gestre,' is freely used by (.'OunseI; 
Lord Ellenborough also, in addressing counsel, uses it once. It was not long before this 
case had crossed the water and appeared in our courts, bringing with it the Latin term, in 
Bartlett 1). Delprat, 4 )Ia~s. i02 (1808). • . . This is the first appearance of it in l\Iassaehu
setts. In S"ift's 'Digest of the Law of Evidence in Chil and Criminal Cases,' the earliest 
American treatise, rJrinted in 1810, the phrase occurs, at p. 127, in stating when the 
admission of an agent is receivable as against his principal: 'What is said by the agent 
relating to sllch transaction, while acting under such authority, will be received as evidence 
against the principal, as part of the" res gestre.''' 

"The phrase, was fairly afloat in the law of Evidence soon after the beginning uf 
this century; are signs that it was not altogether regarded with favor. Phillipps' 

011 evidence so great an advance on anything that had preceded it . 
was published in 1814; in it (vol. I, p. 202) he said: 'Hearsay is often admitted in evidenc" 
as part of the "res gesta.''' ..• But, having thus introduced the phrase, he struck it out 
in the fourth edition (1819), and substituted for it the English word 'transaction'; this 
word he retained through three other editions, and until he associated Mr. Amos "ith him
self in getting out the eighth edition, in 1838. . . • Starkie published his book in 1824, 

§ 1767. 1 An earlier instance than this has St. Tr. 988 (Mr. Holbome, arguing, rl)fcrs to the 
been found: 1637, Ship Money Case, 3 How. truth of an historian "for 'res gestre' as this"). 
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and then and always used the phrase' gestre.' As to the later leading of Green-
leaf, Taylor, and Wharton, it is unnecessary to say that they faithfully reflect the 
in using this term. • • . 

"If it be true, as it to be, that the phrase first came into use in Evidence near 
the end of the last century, one would like to know what started the use of it just then. 
That is matter for conjecture rather than opinion. It would .. ,probable that it was 
called into use mainly on account of its 'convenient obscurity.' .•• %~ law of hearsay at 
that time was quite unsettled; lawyers and judges seem to have caught at the term 'res 
gesta,' .. - . • • which was a foreign term, a little vague in its applicatioIl, and yet in some 
applications of it' to have caught at this expression as one that gave them 
relief at a pinch. They could not, in the stress of business, stop to analyze minutely; this valu
able phrase did for them what the limbo of the theologians did for them, what a 'catch-a1I'does 
for a busy housekeeper or all untidy one, some things belonged therc, other things might for 
purposes of present convenience be put there. We have that the singular form of phrase 
soon began to give place to the plural; this made it considerably more convenient; what
ever multiplied its ambiguity, multiplied its capacity; it was a larger 'catch-all.' To be sure, 
this was a dangerous way of finding relief, and judges, te~:t-wrjters, and students have found 
themselves sadly embarrassed by the gro'l';ing and intolerable vagueness of the " 

The phrase 'res gestre' is, in the present state of the law, not only entirely 
useless, but even positively harmful. It is useless, because every rule of Evi
dence to which it bas ever been applied exists as a part of some other well
ef>tablished principle and can be explained in the terms of that principle. It is 
harmful, because by its ambiguity it invites the confusion of one rule with 
another and thus creates uncertainty as to the limitations of both. It ought 
therefore wholly to be repudiated, as a vicious element in our legal phrase
ology. It should never be mentioned. No rule of Evidence can be Cleated 
or applied by the mere muttering of a shibboleth. There are words enough to 
describe the rules of Evidence. Even if there were no accepted name for one 
or another doctrine, any name would be preferable to an empty phrase so 
encouraging to looseness of thinking and uncertainty of decision. 

It therefore remains only to note here the various doctrines witb which the 
phrase 'res gestre' has been with any frequency associated, and, so far as they 
are doctrines of evidence, to refer to the heads under which they are properly 
determined. 

§ 1768. Doctrines of Evidence to which the Phrase is applied. (1) A 
frequent application of the phrase is to the Hearsay Exception for Spontaneou8 
Exclamations (ante, §§ 1747, 1757), i. e. statements made during or after an 
affray, a collision, or the like, used to prove the facts asserted in the statement. 

This Exception has its earliest illustration in Lord Holt's ruling in 
Thompson 'l1. Trevanion, in 1693; so that the doctrine may be said to have 
been recognized before the phrase 'res gestre' came into use. Nevertheless, 
the development of this doctrine did not begin until after A veson 1'. Kinnaird, 
in 1805, when the phrase in question had begun to be freely used in con
nection with itj and only since the middle of the 18<Y.Js has it been possible 
to say that this Exception was firmly establh,hed. Its application has almost 
invariably been made in terms of 'res gestre' j but this does not mean that 
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there is any anomalous doctrine which must be recognized by that name. 
What is actually done by the Courts, and not what name they use, is always' 
the important consideration in dealing with a rule of Evidence; and since 
what they do in this instance is to admit extrajudicial assertions as testimony 
to the fact asserted, the plain truth is that they have recognized a separate 
Exception to the Hearsay rule .. 

(2) An equaUy frequent subject for the application of the phrase, and a 
more plausible and nearly legitimate one, is the Verbal Act doctrine (post, 
§§ 1772-1786). Here the utterance is admitted as a verbal part of an act, 
i. e. of a 'res gesta.' Had there been no other !lnd confusing associations 
of the phrase, it might suffice as a name for this Verhal Act doctrine. In 
the development of that d~trine, the phrase has been constantly used. But 
here, again, the rule of Evidence exists (and in some of its aspects was ac
tuallyevolved) without any help from the phrase' res gesta.' It follows from 
the very nature of the Hearsay rule that utterances used not assertively but 
as a part of some otherwise relevant act are receivable as not obnoxious to 
the rule; this is inevitably true on principles otherwise fixed, and would have 
been equally true had no mention of the Latin words ever been made in our 
courts or our books. 

(3) The phrase is also found sometimes employed for utterances admissible 
as a part of the issue under the pleadings (post, § 1770). This use also is not 
inappropriate, so far as the mere translation of the words .is concerned. But 
the material feature here is that the utterance of the words is a fact in issue. 
TQ speak of them as' res gestre' is at least half correct, for all matters in issue 
are things done. But not all things done are things in issue. The admit
ting circumntance is that the utterance is part of the issue, and the 'res 
gestre' phrase, in omitting this element, conder:-lDs itself as inaccurate in its 
suggestion and misleading in its name. 

(4) The phrase has also been much used in dealing with the Hea:~'S8.Y Ex
ception for Statements of a Mental Corulitwr. (ante, § 1714). This is historically 
due to its use in A veson v. Kinnaird, which in part concerned such declara
tions. Here there is least plausibility in its employment" A statement of a 
mental condition is not received because it is part of a "thing done," but be
cause there is a degree of trustworthiness in such assertions and a necessity 
jor resorting to them. Some Courts, for some classes of cases, require the 

; statement to accompany an act by the declarant; but, as this feature would 
i : not necessarily contribute to the trustworthiness of the assertion (which is 
! . the real objective), it can be only an arbitrary limitation. 

(5) There is, besides, an occasional employment of the phrase in aundry 
CfUe8 where utterances are relevant under any principle of Evidence what
ever} It then serves merely to aid, in the case in hand, the judicial disincli
nation to ascertain and state specifically the reason tor admission. 

11711. I For one esample only, theuseofa name in State 11. wnbart, 32 Or. 110,62 
eertilicate of marriage is treated under this 669-
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§ 1769. Other AppUcatloDl of the ; Agent'. and Conaplrator'. Ad-
The phrase' res gestre' has been so convenient a term for judicial 

conjuring that it is even found applied to matters outside the domain of the 
rules of Evidence proper, whether or not the facts involve the utterance of 
words. In an action, for example, for injuries received by driving into a 
defect in the highway, the gentleness of the horse has been allowed to be 
proved as "part of the 'res gestre.'" 1 Or, in an action for injuries received 
at a defective street-crossing, the absence of street-lamps at the place is "part 
of the 'res gestre.''' 2 Or, in a prosecution for homicide, a quarrel occurring 
long before is not to be considered as provocation reducing the degree of 
homicide, because it is "not part of the 'res gestre.''' 3 'Vhen the phrase is 
put to such uses, nothing can be·done but ignore them. The law declared in 
such decisions is to be treated wherever it belongs by its own nature. It 
cannot be forced, in procrustean fashion, into the law of Evidence merely 
through the improper invocation of the term 'res gestre.' 

In two departments of substantive law this use of 'res gestre' has been 
very common, namely, in the law determining liability for the acts of an 
agent and for the acts of a co-conspirator. The acts and admissions of an 
agent are available to charge the principal when they occurred in the course of 
his employment; and of a co-conspirator, when they occurred in the duration 
of the conspiracy. It is often attempted to designate this course of action, 
which thus limits the range of chargeable acts, as 'res gestre.' But the scope 
of it is to be ascertained wholly from the substantive law on those topics, not 
from any rule of ~vidence. So far as any reference to these doctrines is neces
sary in dealing with the law of Evidence, it has been already made in dealing 
with Admissions (ante, §§ 1078, 1079). It is enough here to note the fallacy, 
and to quote the following plain exposition of it: 

1881, Professor Jame! Bradley Thayer, American Law Review, ::iV, 80: "The term 'reg 

gesta' is freely used in another class or cases where the specific question is whether a party 
to the suit shall be affected with responsibility for tho! declaration of another; not hlerely 
whether it may be used as evidence against him, but whf:ilier it shall be so used as having 
beel! brou~ht home to him, and whether he shall be chargee.ble with it as if it were his own. 
When the inquiry is whether the utterance of an agent, or a co-conspirator, is receivable 
against a party, and it is said, in the case of the agent, that it must have been made in 
and about the business on which the agent was employed, and while actually engaged 
in that business; and, or a co-conspirator, that he must have made his declaration While 
engaged in the common enterprise and regarding that,' in such cases it is rommon to 

this idea by saying that the declaration must be made as a part of the '; 
and if it is not so made, it is deemed to be 'reg inter alios gesta.' Now it is obvious, on 
a little refiection, that to settle this question adversely to the of that which 
is offered in evidence, is really to settle a question in the law of agency or in the law 
Iating conspiracy, a question in substantive law ...• Observe, then, that the rule 
which says that a man shall be chargeable with the acts and declarations of his or 

11711. I Smith •. Taggart, 21 m. App. $38. 
s Jeft'el"llOD 11. Chapman, 127 m. 438, 20 N. E. 33-
• "Ro.enbaum II. State, 33 Ala. 361. 
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fellowo(!o.:Jpirator is not a rule of evidence; and when in stating and applying this rule it 
is said that the agent's declaration must have been made in and about his principal's busi
ness, while actually engaged in it, and as a part of the ' gesta'; or, again, when it is 
said of a conspirator's declaration, offered against his fellowo(!onspirator, that it must have 
been made while he was actually engaged in the rommon enterprise, about the affairs of 
it, and as a part of the 'res gesta'; the Latin phrase adds nothing; it is used as a compact 

for the businu8, as regards which the law for certain identifies the two 
conspirators or the principal and agent. In such CI!SCS, evidently, the declaration may 
be about a past fact as well as a one, so long as it comes up to the above-named 
requirements. " 

The limits of the Hearsay rule, as above analyzed (ante, § 1766), are noW 
to be examined. 

1. Utterancell a Part of the Issue 

§ 1770. lJtterences of Contract, Notice, Insurance 
.. Proofs," etc. Where the utterance of specific worck is itself a 
part of the details of the isme under the 8'.wstantive law and the pleadings, their 
utterance may be proved without violation of" the Hearsay rule, because 
they are not offered to evidence the truth of the matter that may be asserted 
therein. 

(1) In issues of contract in general, this use of utterances is of course 
common. In particular: 

(a) The making of a contract necessarily involves utterances by con
versation, letter, telegram, and the like; and these are admissible under the 
issue.1 

(b) The consent which in Scotland and in the United States generally 
suffices to constitute the marriage-contract is thus to be learned from the 
utterances of the cohabiting persons. Utterances during the time of co-
1mbitation would be receivable, so far as the present doctrine is concerned, 
only when they are in effect acts of consent forming a contract; yet in fact 
they are further admissible, though not 'per se' acts of consent, being con
struable as conduct (H habit") evidencing circumstantially the fact of past 
marriage consent (ante, § 268, post, § 2083). Utterances made after cohabitae 

f 1770. 1 The following will serve BII illus
tIations: Ala. 1857, Stoudenmeier 11. Wilson. 
2~ Ala. 564; Ind. 1880, Nave 1>. Tucker, 70 
Ind. 17 (the action involved a contract em
ploying the defendant BII attorney, and the 
plaintiff called a witness to the convereation 
in which the plaintiff engaged the defendant; 
Worden, J.: "The e;ddence of the witness did 
not go to prove a mere decl~"ILtion or stat&
ment of the plaintiff, but a fact. vii. that the 
plaintiff employed the witness to bring the 
action mentioned and authorued him to 
employ assistance"); Ind. Tn. 1897. Long
Bell L. Co .•. ThomBII, 1 t. T. 225, 40 S. W. 
773; KII. 1911. Zinsmeister 1>. Rock Island C. 
Co., 145 Ky. 25, 139 S. W. 1068 (agent's 

letters, excluded); Minn. 1896, Fredin ~. 
Richards, 66 Minn. 46, 68 N. W. 401 (defend
ant's owncrahip of notetl in issue; correspond
ence between the defentlant and a third peraon, 
the payee, admitted, as constituting the trans
:lction detelluining the defendant's title); 
N. Y. 1847, Howard 11. Ins. Co., 4 Den. 508 
(the affidavit of an insured. read by the insurer 
n.~ a foundation for showing its falsity and 
thus proving the right to forfeit the policy); 
N. C. 1905. King •. Bynum. 137 N. C. 491. 
49 S. E. 955 (distinguishing testimony directly 
to the expressions of negotiation at a sale and 
testimony to subsequent hearsay statemenU! 
of what occurred at the sale). 
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tion ended would ordinarily be inadmissible, because they cannot be construed 
as circumstantial conduct of marriage, nor yet as acts of consent, and their 
only service therefore can be as hearsay assertions of past marriage.2 Never
theless, such statements, if the perSOll making them is a party-opponent, 
would be receivable as admissions (ante, § 1055, post, § 2086), or, if the 
person is deceased, as assertions of family history admissible under that 
Exception (ante, § 1500). Moreover, a letter b~· one to the other, expressly 
consenting to be husband or wife, would apparently be receivable under the . 
present principle as an act of consent, even though written before or after 
cohabitation. 

(c) A promue to marry is to be ascertained similarly from utterances of 
consent.3 Nevertheless, to render them admissible under the present prin-

s 1898, Moore v. Heineke, 119 Ala. 627, 
24 So. 374 (declarations after separation, not 
admissible); 1918, Coleman v. James, Oklo 
-, 169 Pac. 1064 (claim of widow's share; 
on the issue whether a cohabitation" is matri
monial or meretricious, the declaration of the 
parties during such intercourse in relation to 
the nature thereof are admissible in evidence 
as part of the 'res gestre' "). 

3 ENGLAND: 1706, Hutton 11 •. Mansell, 6 
Mod. 172 (Holt, C. J.: "If there be all express 
promise by the man, and that it appear the 
wOluan countenanced it, and by her actions 
at the time behaved herself so as if she agreed 
to the matter, tho' there be no actual promise, 
yet that shall be sufficient evidence of l!. pro
mise on her side "). 

UNITED STATES: California: 1873, Reed 
v. Clark, 47 Cal. 194, 198 (plaintiff's public 
announcement of the engagrment, admissible 
as an element of damages); 1901, Lcibrandt 
v. Sorg, 133 Cal. 571, 65 Pac. 1098 (woman's 
declarations to third persons, as to a promise 
inadmissible; distinguishing Reed V. Clark); 
1904, People 11. Tibbs, 143 Cal. 100, 76 Pac. 
904 (the woman's preparations, unknown to 
the defenduni, excluded); Illincris: 1872, 
Walmsley 11. Robinson, 63 Ill. 41 (plaintiff's 
preparations, the family's reception, etl'., not 
admissible to show the promise) ; Indiana: 
1850, King 11. Kersey, 2 Ind. 402 (woman's 
decillrations of the contract to a sister, during 
the alleged enf!:!lgement, admis.,ible as "ex
planlltory of her conduct and intention in 
receiving those visits," and "as tending to 
sho'\\' a promise on her part, not upon his ") ; 
1814, Cates 11. McKinney, 48 Ind. 562, 566 
(the woman's "dedaration while receiling his 
\isits," admissible as "evidence of a promise 
on her part," but not upon the defendant's; 
dedarations to other persons in the absence of 
the defendant, not admissible); 1878, Grahllm 
1>. Martin, 64 Ind. 561, 5i3 (plaintiff's prep
arations, not admitted to sllOw the plaintiff's 
assent); 1889, Jones 11. Layman, 123 Ind. 569, 
575,34 N. E. 363 (declarations two days after 
estrangement, excluded; "such evidence is 
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only allowed to prove her consent to the 
alleged marriage contract, and must relate to 
Ii. C. be made1 at a time prior to the alleged 
estrangement, or to the time when first in
formed that he: anticipated husband will not 
marry her "); 1895, Wilson V. Smelser, 13 
Ind. App. 31, 41 N. E. 16 (declarations to 
parents, etc., of the fact of contrllct, dUring 
the alleltoo engagemellt, excluded); 1912, 
Hay 11. State, 118 Ind. 4i8, 98 N. E. 112 (se
duction; the woman's preparations for 
marriage, not admissible as corroboration); 
Iowa: 1859, Thurston 1>. Cavenor, 8 Ia. 155, 
161 (" where the defendant's promise is once 
shown," then the plaintiff's demeanor of 
approval, to "establish the promise on her 
part" is admissible, "and this whether the 
defcndant is present or not at the time of her 
conduct "); Kansru: 1908, Cooper 11. BOWer, 
78 Kan. 156, 164, 96 Pac. 194 (the woman's 
statements that they were engagcd to be 
mal'lied, admissible); Kentucky: 1855, Burn
ham 11. Cornwell, 16 B. Monr. 284 (stlltements 
of plaintiff to a third person as to her willing
ness to marry defendant, excluded, apparently 
because no sufficient e\idence of defendant's 
offer was given); AI a"sachU8ells: 1860, 
Russell 11. Cowles, 15 Gray 582 (plaintiff's 
conduct in buying goods for the wedding and 
for housekeeping, held admissible, after evid
ence of a "contract to marry," as "an Rct 
done by the plaintiff toward the execution of 
the contract"; yet, since the plaintiff's assent 
to the offer must on general principlea of 
contrnct "hllve been communicated to the 
party by whom the offer was made," the 
plaintiff's conduct" in the absence of the de
fendant, and not in any way connected 1'Iith 
him," was held not to be admissible as evidence 
.. that the plaintiff assented"; "the cases 
from Pennsylvania, Ohio, and New Jersey" 
are ssid to have gone too far through ignoring 
this distinction; yet the learned judge here 
himself ignores the principle upon which the 
plaiDtiff's subsequent assenting state of mind 
could be used for inferring a prior act of 
to the defendant himself; see ante, §§ 267, 
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ciple, it would seem (a) that they can in any case be regarded only as uni
lateral acts of consent, and thus are mere hearsay assertions so far as they 
state a promise by the other party; (b) that therefore they must be made 
before negotiations or courtship broken off; and (c) that they must be made to 
the promisor himself, Of, if to a third per8on, that they can be received only 
on the theory that they state a present mental condition (ante, § 1714), 
which itself is evidence (ante, §§ 242, 267, 272) of a past act of consent ex
pressed to the promisor; upon this principle most Courts seem to proceed. 
The precedents are in an uncertain condition. 

(d) The performance of a contract may involve an utterance, written or 
oral, which therefore becomes receivable under the present principle; 4 in 
particular, the dOcuments known as "proofs of 1088," commonly required in 
iruurance-contracts as a condition precedent to the accruing of the insurer's 
liability,. are receivable, because the fact that they were duly furnished must 
be sho\\-ri:6 

272); Michigan: 1886, McPherson 11. Ryan, prior promise of marriage; the principle of 
59 Mich. 33, 37 (plaintiff's announcement oC § 268, ante, is here out of place; 1906, Wrynn 11. 
her engagement, and preparations for marriage, Downey, 27 R. I. 454, 63 At!. 401 (citing other 
excluded, following Russell v. Cowles, Mass.; authorities). 
good opinion by Morse, J.); Net)} Jersey: 41886, Ross 11. Brume, 70 Cal. 446, 11 Pac. 
1797, Peppinger 11. Low, 1 Halst. 384 (declara- 760 (an entry in an account-book, used simply 
tions of the plaintiff to third persons, as to hcr to show that a credit had been given as agreed); 
willingness to marry the defendant, admitted, 1904, Parke & L. Co. v. S. F. Bridge Co., 145 
on the theory that it is difficult" to make out Cal. 534, 78 Pac. 1065, 79 Pac. 71 (certain 
by direct evidence the assent of the woman," letters admitted, as constituting performance) : 
and that expressions to other Persons of her 1896, Ellis 11. Thompson, I App. Div. 606, 37 
willingness to marry him "would be 'prima N. Y. Suppl. 468 (breach of a contract to pro-
facie' evidence that she had assented to his dace It play and" to play it continuously if there 
proposals"): Ohio: 1852, Wetmore 11. Mell, was a reasonable suceess attending its produc-
1 Oh. St. 26 (plaintiff's deelarations to her sister tion": as a part of the issue of "reasonable suc-
in defendant's absence, admitted as declara- cess," i. B. favorable treatment by the public, the 
tions of her state of mind as to acceptance of audiences' applause or silence, the critics' com-
the defendant's promise): Oreoon: 1894, ment, and the like, were allowed to be shown). 
OSmun 11. Winters, 25 Or. 260, 35 Pac. 250 5 The theory of this is generally conceded, 
(plaintiff's announcement oC her engagement, but Courts differ as to allowing the documents 
made to relatives the day after, exclude-:!: to be read 01' made known to the jury: consid-
good opinion by Bean, J.): PennB1l1mnia: ering the purposes oC entrapment to which 
1850, M'Night 11. Biesecker, 13 Pa. 331, 334 these documents are sometimes put by the 
(plaintiff's request to her brother to take her insurer. there is no need of judicial scruple in 
to buy wedding clothes and to a sister to be excluding them: Georoia: 1890, Travelers' 
bridllflmaid, admitted, on the theory that "her Ins. Co. 11. Sheppard, 85 Ga. 751, 761, 765, 12 

however proved, is by her own act and S. E. 18 (admissible only as a fact of perform-
her Own declarations," "solely (or the purpose anee, and not admissible to prove bad faith 
of showing the readiness of the plaintiff to in the insurer in not paying: good faith not 
comply with her engagement"); 1855,I,cckey being in issue); IUincria: 1893,·Railway P. &: 
11. Bloser, 24 Pa. 401, 406 (plaintiff's deelara- F. C. Ass . ..,. Robinson, 147 III. 138, 157, 35 
tiona to third person that she was engaged to N. E. 168 (doctor's certificate among proofs of 
be married to defendant, admitted): Ver- death, admitted not to prove the facts aaserted 
mom: 1920, Dyer 11. Lalor, - Vt.· ,109 Atl. therein, but as an act of compliance with rules 
30 ("all the facts and circumst3nces that took as to proof of death); Kansas: 1905, Order of 
place between them from the time when they U. C. Travellers 11. Barnes, 72 Kan. 293, 82 Pac. 
first became acquainted with each other in 1099 (admissible for the plaintiff. but only 
1900 to the time of the alleged breach, were with instruction limiting their use to their 
admissible": the plaintiff's acts of preparll- effect 1108 performance of the condition pre-
tion, admissible when "made with defendant's cedent): MG83GChusetta: 1906, Paquette 11. 

knowledge"). Prudential InS. Co., 193 Mass. 215, 79 N. E. 
But a aeduction should not be evidence of a 250 ("Having been put in evidence generally, 
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(2) In defamation, the utterance charged as a libel or a slander is admis-
sible, naturally, under the present principle. Whether a repetition of it is 
relevant as evidence of malice involves additional considerations (ante, § 403); 
as does also the question whether like rumors or reports against the plaintiff 
are admissible to mitigate damages (ante, § 74).6 

(3) The fa.ct of sending a 1wtice is often essential as a part of the issue, 
. for example, a notice to an indorser, a notice of rescission, n, Rotice of 
rejection of defective goods, a notice of injury by municipal negligence. In 
such cases the terms of the notice are receivable under the present principle, 
without regard to the truth of any assertion that lna~' be contained in it.7 

(4) Relndation may be in issue,S either in a civil case or as part of a crim
inal offence (ante, §§ 70-79). But it is also receivable evidentially, lmder a 
special Exception to the Hearsay rule (ante, § 1580). 

(5) In S'undry other in8tancc8, not presenting any misleading or compliu 
cated features, a variety of issues may involve the fact and terms of an 
utterance as a part of the case, and the present principle declares all such 
utterances not obnoxious to the Hearsay rule, so long as they are not sought 
to be used as assertions evidencing the matter asserted. D 

2. Utterances cooatituting a Verbal Part of an Act 

§ 1772. General Pdn ciple. A second kind of situation in which utter
ances are not offered testimonially arises when the utterance accompanie8 

it was within the discretion of the presiding 
judge either to submit or to withhold them from 
the consideration of the jury ") : Pen1'l811loonia: 
1811, Thurston 11. Murray, 3 Binn. 326, 328 
(excluded; "the distinction of being evidence 
for one purpose and not for another is too 
subtle for the jury": yet compare the cita
tiOIll! anU, § 13, which dispose of this reaBOn
ing) ; 1863, Lycoming Co. M. I. C<I. 11. Schreffler 
44 Pa. 269, 273 (similar): 1885, Kittanning 
Ins. Co. II. O'Neill, 110 id. 548, 553,1 Atl. 592: 
1899, Cummins 11. Ins. Co., 192 ie!. 359, 43 Atl. 
1016: Wl:acomin: 1898, Foster 11. F. &: C. Co., 
99 Will. 447, 75 N. W. 69 (letters and affidavits 
adnlitted to show that sufficient proofs of 
death had been furnished to an insurer, but 
not as testimony to the fact of death). 

For the use of "proofs or loss" as admi3-
si(}1'l8 bu tIul beneficiary, see allte, § 1073. 

For the use of a coroner's l1eTdict in "prools 
of loss," as an official statement admiS8ible 
under the Hearsay Exception, ece ante, § 1671 •. 

• Distinguish the report by a third per&on of 
such of the defendant, which is of 
courae mere extra-judicial assertion: 1909, 
Sheppard Il. Austin, 159 Ala. 361, 48 So. 696. 

7 1830, Whitehead II. Scott, 1 Moo. &: Rob. 
2 (a lotter sent to notify the defendant to pro
duce a document): 1896, Com. II. Robinson, 
165 Mass. 426, 43 N. E. 121 (the statement of 
a policeman to the arrested person, naming the 
ebargs against. him, all required by statute). 

For notice, as cvidence t.hat knowledge was re
ceived by the person notified, Bee post, § 1789. 

8 For reputation as evidence of knowledge or 
belief by a person acquainted with tho reputa
tion, see post, § 1789. 

8 E. 0.: 1840, Philadelphia &: T. R. Co. v. 
Stimpson, 14 Pet. U. S. 462 tStOry, J.: "The 
conversations and declarations of a patentee 
merely affirruing that at BOrne former period 
he invented that particular machine, might well 
be objected to. But his conversations and 
declarations •.• are properly to be deemed 
an al!Bertion of his right at that time ••• and 
legitimate evidence that the invention was 
then known to and claimed by him, and thus 
its origin may be fixed at least as early as that 
pc'tiod "); 1922, Tyree 11. Tudor, N. C., 111 
S. E. 714 (death, while riding in an automobile 
driven at reckless speed: the plaintiff in- . 
testate's assumption of risk being in iseuc, 
the intestate's conversation beCore starting, 
&8 to the speed desired, was in part excluded ; 
Stacy, J., diss., and rightly). 

In bankruptcy, the answer "not at bome," 
given by a servant or otber~person to a cl'editor 
inquiring at the house of the debtor, may under 
the subStantive law constitute a refusal or de
nial to his crediton and thus amoun t to an act 
of bankruptcy. 

But whetber tbe bnnkrupt's statements afler 
absconding may be used involves the Verbal 
Aot doctrine, treated P03t; § 1783. . ' 
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conduct to which it is des-ired to attach some legal effect. The conduct or act 
has intrinsically no definite significance, or only an ambiguous one, and its' 
whole legal purport or tenor is to be more precisely ascertained by consid
ering the words accompanying it. The utterance thus enters merely as a 
verbal part of the act, or, in the common phrase, a "verbal act." I 

Perhaps most of our acts to which legal effect is to be attached in creat
ing, transferring, modifying, or extinguishing rights, consist in part of 
words. There are some legal acts which consist solely of words, as, a 
notice to an indorser.!! There are others in which it consists solely of word
less conduct, as, where title is acquired by the confusion of goods. But, 
in the vast majority of instances, whether of contract, property, or torts, 
words uttered may playa part, along with conduct, in determining the total 
significance of any legal act. For example, the consideration for a promise of 
a reward may be furnished in part by a search for the criminal and in part 
by communicating his identity to the promisor; the delivery of goods sold 
ma~' consist in part of a manual transfer and in part of words stating its 
purpose; the revocation of a will may consist in part of a tearing of it, in 
part of the words then used; the eviction from premises may consist in 
part of the corporal eJ.."]lu/sion, in part of the words stating the reason for it; 
the making of an arrest may consist in part of a manual touching, in part of 
utterances then made. In these, and countless other instances, the uttered 

. words are a verbal part of the act. Without the words, the act as a whole 
• ma~' be incomplete; and, until the words are taken into consideration, the 
desired significance cannot be attributed to the wordless conduct. 

Thus the words are used in no sense testimoninlly, i. e. as assertions to 
evidence the truth of a fact asserted in them. On the one hand, therefore, 
the Hearsay rule interposes no objection to the use of such utterances, be
cause they are not offered as assertions (ante, § 1766). On the other hand, so 
far as they may contain assertions, these are not to be used or argued about 
testimonially, nor believed by the jury; for this would be to use them in 
violation of the Hearsay rule. In short, the utterances enter irrespective of 
the truth of any CUlsertion they may contain; and they neither profit nor suffer 
by virtue thereof. For example, when an act of adverse possession is to be 
proved as the foundation of title, and the adverseness consists in a claim 
of ownership, the occupier's statement, "This land is mine; for I have 
a deed from Doe," is admissible as giving his occupation the signifi
cance of an advel'se claim, but not as evidence that he has, as asserted, 
a deed from Doe. 

§ 1772. 1 Perhaps first used by Mr. J. 
Clifford, in the opinion quoted post, § 1775. 

Of course the conduct which the words ac
company is not properly .. the act." Thc total 
of words plus other conduct is .. the act" to 
which the law a/fuces or refuses to alfbl: legal 
consequences. The word.s are as much n part 
of "the act" as is the delivery or occupation or 

other conduct. Nevertheless. in common 
usage the word .. act" is usually appropriated 
to the other conduct which the words accom
pany. This loose usage may be followed. 
provided one keeps in mind the true nature of 
the situation. 

2 These form the subject of § 1770, ante. 
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i These considerations point out the four simple limitations which attend 
this use of utterances as verbal acts: namely: 

(1) The conduct to be characterized by the words must be 
material to the issue; 

(2) The conduct must be eqllirocal; 
(3) The words must aid in giving legal significance to the conduct; 
(4) The words must accompany the conduct. 
These limitations may now be considered in general, and afterwards, the 

chief specific classes of cases calling for their application.3 

§ 1 i73. (1) Conduct to be chara.cterized by the Words must be Inde
pendently Material in the Case. As a necessary deduction from the above 
principle. the conduct that is to be made definite must be independently 
material and provable under the isslles, either as a fact directly in issue or 
as incidentally or evidentiall~' relevant to the issue. The use of the words 
is wholly subsidiary and appurtenant to the use of the conduct. The former 
without the latter have no place in the case, and could only serve as a hearsay 
assertion in direct violation of the rule: J 

1837, COL'flIAN, J., in Wright , .. Tatham, i A. & E. 361: "Where an actdoneiseyidence 
'per se,' a declaration accompanying that act Dlay well be evidence, if it reflects light upon 
or qualifies the act. But I am not aware of any case where the a('t done is in its own 
nature irrelevant to the issue and where the declaration 'per se' is inadmissible, in which 
it has been held that the union of the two has rendered them admissible." 

1847, PAUKER, C. J., in Patten v. Ferguson, 18 N. H. 528: "Here it is admitted that 
neither the fact nor the declaration, standing alone, are evidence; and when put tcgether 
it is the declaration which is significant, and not the fact. The fact was of no importance 
standing alone; and the declaration, standing alone, was incompetent. When they are 
united, the unimportant fact is [improperly desired to be) used as a vehicle to introduce 
the important declaration." 

This limitation is a distinguishing mark for utterances used under this Verbal 
Act doctrine, as differing from utterances used assertively under the Ex
ception for Spontaneous Exclamations; the improper use of the limitation 
in that Exception has been alread~' noted (ante, § 1753). 

, 

a A few Codes attempt to cover this ,;eneral son, 18 ~. H. 528 (declaration, by one burning 
principle in a section: Cal. C. C. P. 1872. wood on disputed land, that he was doing it for 
§ 1850 (quoted ante, § 1750); Ga. Rev. C.1910, P.,notadmitted;becausethewood-burningwas 
§ 5766 (quoted ante, § 1750); Mont. Rev. C. itseU not in issue or material to be illustrated). 
1921, § .10511 (like Cal. C. C. P. § 1850); The following ruling is therefore erroneous: 
Or. Laws 1920, § 707 (like Cal. C. C. P. 1888, Card 11. Foot, 56 Conn. 369, 371, 15 Atl; 
§ 1850); P.I. C. C. P. 1901. § 279 (like Cal. 371 (action for the price of bonds said to have 
C. C. P. § 1850). been given to the defendant to sell for the 

I 1'173. t Accord: 1838, Coleridge, J., in plaintiff; in pro;;ng that the plainti1f had 
Wright 11. Tatham, 5 Cl. &: F. 689: 1894. deposited a package with one L. for safe keep
Pinney 11. Jones, 64 Conn. 545, 550, 30.:H1. ing, the plaintiff's declaration at the ,time ,that 
762 (on an iBBue of payment, to prove that "they were my bonds" was admitted, "not 
the defendant had the means of payment, h(·r IlS a declaration purporting to be truthful, 
declarations, while showing a place in her but as a natural act in the circumstances"; 
cellar, that she had money concealed there, this is unsound; the deposit with L. W88 im
excluded, because "the act of Mrs. J., irrespec- material; her statement was a mere hearsay 
tive of the accompanying statement, WSil not assertion that she had bonds, and directly 
in itself admissible "); 1847, Patten 11. Fergu- introduced her credit). 
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§ 1774. (2) Conduct must be Equivocal. The utterance serves merely to 
assist in completing and giving lega.l significance to the conduct. Hence it 
is not needed when the conduct is already complete and definite in itself. 
The conduct must be equivocal or incomplete as a legal act, before the utter
ances can be admissible: 

1806, Mr. W. D. EIXln.7, Notes to Pothier, II, 242: "Speech is a mode of a<:t.ion; •.• 
and I conceive that the distinction between the cases in which the immediate action of 
speech furnishes a material indication with respect to the object of the inquiry, and those 
in which it is 11 mere act of narration, will in most cases furnish the proper principle. • . . 
Many acts are in themselves of an equivocal nature, and the effect of them depends upon 
the intention or disposition from whirl! thcy proceed, which is in general best determined 
by the expressions accompanying them. Wherever, therefore, the demeanor of a person 
at a given time becomes the object of inquiry. his expressions, as constituting a part of 
that demeanor. and as indicating his present intent and disposition, cannot properly be 
rejected in evidence as irlelevant ..•• This proposition [that a declaration accompanied 
by an act is admissible) is only conect where the expressions are demonstrative of the 
nature of the act itself." 

1854, fuLL, J., in Shuck v. Vall.dervenler, 4 Ia. 264 (action for suing out an attachment 
without cause; the defendant's declarations, made when applying for the attachment, 
were not admitted for him): "How can he by his words give character to his acts, the 
propriety or impropriety of which depends upon facts that ha .... e transpired and exist inde
pendent of anything that he can say or do? .•. The derendant could say nothing that 
could give it character or qualify in his favor the true force of facts." 

1879. MANNING, .J .• in Cooper v . • r;tate, 63 Ala. 80: "What a person says that is explan
atory of an equivocal or ambiguous act which he is then doing or situation which he is 
then occupying as that of a person in possession of property may be proved as 'res 
gestic,' a part of the thing then going on, to elucidate and define the character of such 
equivocal act or situation. Words so connected with and illustrative of it are considered 
as appertaining to the act or situation, and, like e:.-pression on the human face, as indi
cating char8.l!ter, the character of the act or situation which they are related to and are 
blended with. This is the central idea of the doctrine respecting what is called 'res gestic.' II 

1884, ELLIOT1', C. J., in Creighton v. HoPzM, 99 Ind. 369,370: "Possession by the person 
who has ·execated an instrument purporting on its face to be an absolute conveyance of 
title is in its nature equivocal; for it may be that he was in possession as tenant or as mort-
gagor or by the mere sufferance of the grantee. As the may be equivocal, it 
becomes material to show its true character; and, in to show this, what was done 
by the person in may be proved. The character of the possession may be deter
mined in part from the acts of the persoft in possession." 

1895, SEARLS, C., in lAtou v. Burns, 106 Cal. 381. 39 Pac. 778: "'The declarations of a 
party while engaged in the performance of an act, and illustrating the object and intent of its 
performance, are admissible in evidence.' It would be more accurate to say that, where the 
act may have been prompted by one of two or more motives or objects, the declarations of the 
IIdor made at the time, and illustrative of the motive or object, are admissible in evidence. II 

1899, HOLMES, C. J., in Com.. v. CIuJII,ce, 174 Mass. 245, 250, 54 N. E. 551 (murder of 
R.j the fact that one Mrs. O'B. during a quarrel with her husband took two bullets from 
a closet and "The third one killed R.," was excluded): "The act of taking out the 
bullets needed no explanation; it is not the law that any and all conversation which hap
pens to be going on at the time of an act can be proved if the act can be proved." 

In the great majority of accepted instances of the principle (as illustrated. in 
the ensuing sections), this limitation is satisfied, and thus no special mention 
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of it is called for in the judicial opinions. But if it is not attended to, the I 

• 

utterance comes in with the practical effect of a hearsay assertion, and the i 
present principle becomes merely a pretext for using hearsay. Such a mis- r 

• 

use of the principle is often found in the rulings; and this result is to be ' 
attributed to certain judicial expressions, often quoted in this connection, 
which omit to notice the present limitation: 

1837, 1838, COL'nrA..v, J., in Wright v. Tatham, 7 A. & E. 361: "'"''hen an act done is 
cvidence 'per se,' 0. declaration accompanying that act may well be evidence if it reflects 
light llpon or qualifies that act." COLERIDGE, J., in s. C., 5 CI. & F. 6iO, 693: "The act 
itsell being admissible, whatever accompanies it and serves to explain its character is rele
vant and admissiblc also." 

1851, FLETCHER, .J., in Lund v. TyngaboTough, 9 Cush. 42: "If a declaration has its force 
by itselI, as an abstract statement, detached from any particular fact in question, depend
ing for its effect on the credit of the person making it, it is not admissible in evidence . 
. • • But when thc act of a party may be given in evidence, his declarations made at the 
time, and calculated to elucidate and explain the character and quality of the act, and so 
connected with it as to constitute one transaction, and 50 as to derive creclit {rom the act 
itself, are admissible in evidence. • •• Such a declaration derives credit and importance 
as forming a part of the transaction itselI." 1 

In these passages the requirement that the act shall be an equivocal one, or 
shall in some respect be incomplete and indefinite in legal significance, is 
ignored; though it was probably not intended to be denied by the authors 
of these opinions. The result has been a frequent looseness in the applica
tion of the principle. This tendency may be noted here and there in the 
rulings of every Court; it is sufficient to observe that it is unsound. It has 
in one way, to be sure, led to good results; for it has served gradually to 
allow the building up of the Exception for Spontaneous Exclamations (ante, 
§ 1745); the absence of any such limitation for that Exception is a marked 
feature of distinction for utterances thereunder admissible. 

§ 1775. (3) Worda muat merely Aid in Completing the Conduct. It fol
lows also, as a necessary deduction, that the utterances must be such as serve 
the assumed purpose, namely, give more definite significance to the equi1!ocal 
or indefinite cmuluct, by adding a missing part. They must be such as do 
merely this, and not more. The common phraseology, however, is here so 
loose and inclusiva that utterances may be held admissible which do not 
merely complete and define the very act by serving as a part of it, but make 
assertions about its preceding facts, and are in effect given credit as hearsay 
testimony of any other matter that may happen to be connected with the act in 
time and plar:e. This phraseology goes back to the broad language of certain 
M,rlier opinions, chiefly that in Lund 1!. Tyngsborough,1 B.nd the following: 

1820, HOS~rER, C. J., in Ene., v. Tuttle, 3 Conn. 250 (referring to declarations as to the 
purpose of giving a note): .. [They were] well calculated to unfold the nature and quality 

§ 177'. I 'l'his case has furnished the lan- Enos f. Tuttle. in the next eeetion. may be 
guago for many later opinions. This and cl1l1cd leading cases on the Bubject. 

§ 1776. I Quoted 4Upra, § 1774. 
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of the facts they were intended to explain, and so to harmonize ~ith them as obviously to 
constitute one transaction.": 

1869, CLIf'FORD, J., in In.rurance Co. v. Mosley, 8 Wall. 411: "Declarations of a party 
to a transaction, though he was not under oath, if they were made at the time any act 
was done which is material as evidence in any issue before the court, and if they were made 
to explain the act or to unfold its nature and quality, and were of a character to have that 
effect, are treated, in the law of evidence, as verbal acts, and, as such, are not hearsay, 
but may be introduced, with the principal act which they accompany and to which they 
relate, as original evidence, because they are regarded as a part of the principal act, and 
their introduction in evidence is deemed necessary to define that act and unfold its true 
nature and quality." 

These phrases about "unfolding," "elucidating," and "explaining" the 
nature of the act, while not inaccurate in themselves, have served, in the hands 
of many later judges, as an open sesame for utterances used purely in an 
assertive or testimonial way. "Elucidation" and "explanation," taken 
literally, are broad enough to include mere narrations of preceding matters; 
and such has been the service to which these classical terms have frequently 
been put. It must be noted that this application of them is unsound on 
principle. "It is not the law that any and all conversation which happens 
to be going on at the time of an act can be proved if the act can be proved." 3 

In the following colloquy the correct application of the principle is 
illustrated: 

1875, Tilton v. Beecher, Abbott's Rep., I, 800; with reference to the plaintiff's having 
made inconsistent statements or admissions of the falsity of his claim, by stifling the matter 
when first publicly investigated, it was desired to show the true significance of his conduct 
in handing to his agent, Mr. Moulton, a statement to be given by the agent to the investi
gating committee. :Mr. Fullerton, for the plaintiff, to the witness, Mr. Moulton: "'What 
did he say in regard to it at the time he gave it to you? [Objected to.] •.. If I hand your 
Honor a cerblin paper, with a request to do a certain thing with it, for Ii. certain purpose, 
is not that direction evidence?" Mr. Beach, for the plaintiff: "Let me put an illustration 
to your aonor •••• Suppose Mr. Evarts comes to me and delivers a blow in my face, 
and at the instant of delivering that blow he me of having injured him in some form; 
he gives the motives and the purpose with which he delivers that act; can that act be proved 
against Mr. Evarts, without permjtting him to give the declaration accompanying the 
act?" Mr. Erorts, for the defendant: "That is a spoken act. That is not hearsay. It is 
a part of the blow; it is a spoken act. Some confusion, no doubt, arises in lawyers' discus
sions about hearsay e,idence that comes by word of mouth in connection with that act; 
but your Honor is familiar "ith the distinction that our learned friend has given .•.• Now 
if he [Mr. Tilton] gave instructions to take that paper and lay it before the council, or carry 
it to Mr. Beecher, that is a part of the act of delivering it to him. But this question is large 
enough to draw out, and so I llUPpose is intended to draw out, a larger line of hearsay evi
dence, to "it, conversations between Mr. Moulton and Mr. Tilton with which Mr. Beecher 
cannot be affected." Judge NEILsON: "That distinction must be observoo." . 

§ 1776. (4) Words must Accompany the Conduct in Time. Since the 
words are used only as verbal parts of the whole act, filling out and giving 

2 This is perhaps the most widely quoted pas- 3 Holmes, C. J., in Com. ~. Chance, quoted 
enge in the precedents upon this general topic. &upra, § 1774. 
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legal significance to the conduct, it is obvious that the words must be con
temporaneous with the conduct, or, in the usual phrase, must accompany the 
act. This requirement does not allow any flexibility or extension of time 
such as is allowable in using statements under the Exception for Spontaneous 
Exclamations (ante, § 1749, par. b, § 1756); for the principle is an entirely 
different one. Here the utterance is used irrespectiYe of its trustworthiness : 
as an assertion, and only as a verbal part of an entire act. The utterance • 
must therefore accompany the other conduct, for otherwise it is no part of the 
act and can serve merely as an ordinary hearsay assertion of what has been 
already done. It is true that the conduct which the words must accompany 
may itself extend over a long period of time as in the case of prescriptive 
occupation and therefore an utterance at any moment during that period 
does in fact accompany the conduct. Nevertheless, even then, the utterance 
is in strictness still contemporaneous with the conduct; and whenever that 
conduct has come to an end, any subsequent utterance, however near in time, 
is inadmissible. 

Courts are more or less liberal in applying this requirement, and the dura
tion of the main conduct is often generously interpreted; but no Court seems 
to question in theory the existence of the limitation. The following passage 
illustrates it: 

1865, PARK, J., in Ford v.Haskell, a2 Conn. 489 (excluding declarations by the defend
ant's intestate, while buying clothing for the plaintiff, as to the terms of an existing con
tract with the plaintiff): "The term 'res gestre' includes a declaration that explains or 
characterizes some act that is then being performed by the declarant .••• The defend
ant's intestate is purehasing an article of clothing. She says she is doing it in fulfilment 
of her contract with him in relation to carrying on her Iann. This fully explains her act. 
The other tenus of the contract [mentioned by her] could give no additional explanation. 
Her contract required her to furnish clothing. She is fulfilling that part of it." I 

§ 1777. Sundry Applications of the Ge71eral PIinciple, in Acta of Pa.ymeJlt, 
Sale, Lorm, Gift, Advancement, Consideration, Dedication of I.and, Entry on 
T,a.nd, Conversion, Larceny, etc. The application or the Verbal Act doctrine 
is illustrated in a great variety of instances. Some of these, presenting 
special complkations, may be taken up separately. In this place may be 
noticed sundry c1asse'S of cases not usually complicated by other questions. 

(1) The act of handing over or of receiving money may have a varied legal 
significance, and words accompanying the receipt or delivery may therefore 
serve to make definite the effect of the act: 

• 

1780, Mr. Jeremy Bentham, Principles of Morals and Legislation, c. XVIII, par. xxxv. 
note: "What is meant by payment is always an act of investitive power, as above ex
plained, an expression of an act of the will, and not a physical act; it is an nct exercised 
with relation indeed to the thing said to be paid, but not in a physical sense e.xercised upon 

§ 1716. I Acccrd: 1844, Noonan I). State, 
1 Sm. &: M. 562, 571 (the statement must be 
"by one connected with the act in question 
and during ita progress "). 

Other cases applying this limitation will be 
found under the various rulings classed accord
ing to subject-matter, pcMt. §§ 1777-1785. 
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it. A man who owes you ten pounds takes up a handful of silver to that amount and lays 
it down on a table at which you are sitting. IT then, by words or gestures or any means 
whatever, addressing himseIr to you, he intimates it to be his will that you should take 
up the money and do with it as you please, he is said to have paid you. But it the case 
was that he laid it down, not for that purpose but for some other for instance, to count 
and examine it, meaning to take it up again himself or leave it for somebody else he has 
not paid you. Yet the physical acts exercised upon the pieces of money in question are in 
both cases the same. Till he does expre53 a will to that purport, • • . [there is no paymentJ." 

1810, Chief Justice Svm"1', Evidence, 130: "The declarations of a party .•. when they 
tend to explain the fact and are necessary for that purpose, they may be given in evi
dence. . • • As in the case of a tender, the declaration of the party of the purpose for 
which the money is offered is part of the 'res gestro' and must be proved; otherwise the 
transaction cannot be understood." 

1853, ROACHE, J., in Strange v. Danohue, 4 Ind. 328 (payment was made to a sheriff 
hoiding an execution, the payor stating that he paid "not in satisfaction of the judgment, 
but merely to prevent a sale" by sta.ring execution): "It frequently becomes material, 
as in the present case, to ascertain with what motive an act was done. The declarations 
made by the party himself. while doing the act, and cxplanatory of it, are admitted as 
being a part of the transaction and as serving to explain its real character." 

Declarations accompanying a delivery of m.oney may therefore be admis
sible,! in order to determine whether a loan or a payment was made, whether 
one debt or another was paid, whether it was accepted in full or in part pay
ment, or whether any other specific significance is to be attributed to the act. 
Declarations by either party are receivable, except so far as a declaration by 
one could not legally affect the significance of the act done by the other. 

(2) In the same way, when money is loaned or goods sold or services ren
dered, and issue is whether the other party acted as agent or for himself, decla
rations of the transactors at the time are admissible to make clear the meaning 

§ 1777. I ENGLAND: 1873. Clewser v. Rigg 11. Cook. 9 III. 336; 1872, Richerson v. 
Samuel. 15 N. Br. 58 (instructions how to ap- Sternburg, 65 III. 272. 274 (like McFarland v. 
ply money Bent therewith. admitted). Lewis); Indiana: 1886, Brown ~. Kenyon. 

UNITED STATES: Federal: 1863, Beaver v. 108 Ind. 283. 9 N. E. 283; 1917. Citizen's 
Taylor, 1 Wall. 637. 642 «(issue as to payment Bank v. Opperman. Ind. • 115 N. E. 55 
of taxes; receipts being admitted, letters (whether a wife pledged bank-stock as security 
accClmpanying them and entries made on their for her husband's debt; her conversation and 
arrival were also admitted); Alabama: 1853. his, at the time of delivery, admitted); Iowa: 
Mima v. Sturtevant, 23 Ala. 664 (issue whether 1901, GoldE>n 11. Vyse. 115 la. 726, 87 N. W. 
B. or J. owned a slave; B. 's declarations, when 691 (delivery of a note to plaintiff; deliverer's . 
counting out money, that it was intended for declaration admitted) ; Loui8iana:' 1920, 
the slave's purchase, not admitted in his fayor) ; Garlick v. Dalbey, 147 La. 18. 84 So. 441 
1860, Dillard v. Scruggs, 36 Ala. 372; Connecti- (community property; letters written by the 
evt: 1863, North Stonington v. Stonington, husband enclosing money for payments, ad-
31 Conn. 412, 416 (pauper settlement; the missible as verbal acts); PenfUlylvania: 1917, 
pauper's statement when refusing to pay taxes Kvist's Estate, 256 Pa. 30. 100 At!. 523 (hus-
to thepJaintiff, that lI. selectman had told him band's failure to support his wife; the de-
they did not want him to pay, excluded, be- ceased wife's statements as to the amount of 
cause the motive of refusal was immaterial money given him by her, etc., excluded); 
and the fact that the selectman had not de- Vermont: 1853, Bank D. Clark, 25 Vt. 310; 
manded in good faith was the real issue, of 1886, Barber D. Bennett. 58 Vt. 476, 484. 4 
which the declaration was merely hearsay Atl. 231 (declarations as to the purpose of 
evidence); Florida: 1896. Hood v. French payment. 3dmitted); 1895, Wheeler v. Camp. 
37 Fla. 117, 19 So. 165 (statements when mak- beIl, 68 Vt. 98. 34 At!. 35 (the remark of parties 
ing a payment. admitted); I!linoUi: 1840, when paying money. "That makes up the 
McFarland v. I.ewis, 3 m. 344, 347 (debtor'S $600," admitted as showing that a bor.a /id" 
application of a payment, admitted); 1847, transaction was occurring). 
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of the act and determine' to whom credit Wll$ given or by whom liability was 
undertaken: 2 

1831, SHAW, C. J., in AUen v. Duncan, 11 Pick. 310: "It became a material question 
whether the goods were procured from G. by A. in his individual or partnership capacity • 
• • . It is therefore left uncertain in which capacity he acted ..•. It was undoubtedly 
competent for A. to declare, at the time of making the contract, whether he did it on the 
one or the other account, and such declaration would have been conclusive." 

1870, PAINE, J., in Roebke v. Andrews, 26 Wis. 311, 321: "[The evidence was properly 
admitted) that S. and S., in negotiating the purchase, professed to act as agents of the 
defendant. Such statements by them were not proof of the fact of agency. It would be 
necessary to prove that fact in some other way, or to connect the defendant "ith the con
summation of the bargain. But it is still true that whate ... er bargain was made, if any, 
was negotiated by those parties. What that bargain was, with whom and by whom it 
was made, could only be proved by showing what was done anti said in its actual nege-

I The rulings are not harmonious: Federal: on an order for goods, not admitted on the 
1872, Bank v. Kennrdy. 17 Wall. 20, 25 facts); New Hampshire: 1844, Simonds to. 
(whether a loan was mllde to a bank or to the Clapp, 16 N. H. 222, 233 (action for a reward 
cashier personally; statements mllde when earned by the plaintiff in the capture of an 
advancing the money, admitted); A.labama: cscilped prisoner; the issue being whether his 
1849, Tomkies v. Reynolds, 17 Ala. 118 (decla- acts had been done on his own hehalf or only 
rations made by H., when handing notes of the as H.'s agent, his declarations while acting 
plaintiff to the witness, showing that H. was were received); New York: 1905. Gearty v. 
merely agent for his partner in handing the City of New York, 183 N. Y. 233, 7:6 N. E. .l.~ 
notes oVer for collection; the issue being (contract; a certain letter from the defendant's 
whether H. and his partner had originally agent, not admitted for the delendant); 
received the note as a loan from the plaintiff, North Carolina: 1915, McKinnon Carrie & Co. 
or merely as agents to collect; held inadmis- v. Caulk, 170 N. C. 54, 86 S. E. 809 (declara
sible; but if the issue had invoh·ed the pur- tion that "he had mlLde the deed to Sarah:· 
pose of H. in handing the notes to the witnes3, etc., excluded. as merely narr!ltin' of !l past 
apparently the declarations would have been occurrence); North Dakota: 1909. Johnston.,. 
admitted); 1862, Gordon v. Clapp, 38 Ala. Spoonheim, 19 N. D. 191, 12:! N. W. 830 
357 (lnbor performed; laborer's declaration (conveyance by insolvent parents to son; 
that he would work lor A. not for B. not nd- the parents' statement to the notary, at 
mitted against A.); 1872, Marx v. Bell, 48 the time of drafting the deed, that the son 
Ala. 497, 506 (money advanced by plaintiff to hnd demanded pay for his labor and that 
H., but on defendant's credit; plsintiff's entry. this conveyance was made to sntisfy him, 
in his books at the time, that defendant was excluded; Morgnn. C. J., diss.); Velillont: 
responsible, excludcd); California: 1895, 1848, Elkins v. Hamilton, 20 Vt. 630; Wis
LewisII. Burns,l06 Cal. 381, 39 Pac. 778 (deda- cO/lSin: 1857, Eastman v. Bennett, 6 Wis. 
rations as to a purchase as agent, admitted) ; 237. 
Illi71Ois: 1843, Frink v. Phelps, 5 Ill. 556, 558 It would seem that declarations by the 
(daughters' declarations, when buying. whether pnyor or vendor are here admissible no Jess 
they bought lor the father, admitted); 1860, than those of the alleged agent receiving the 
Hurd v. Haggerty, 24 111.171,174 (partnership money or goods; because the act could not 
note; declarations of the executing partner, hnve effect as (for example) a BI1le to an agent 
as entries upon the books, admitted to show unless the seller as well as the buyer willed to 
to whom credit was given) ; Iowa: 1916, Butler treat it so; the tenor of the seller's act in that 
II. Farmers' Nat'l Bank, 173 In. 659,155 N. W. respcct must equally be made definite; and 
999 (whether a sum received for hogs and de- his declnrationa should be received for tbat 
posited by the wife was to be hers or the hus- purpose, though of course not as evidence of 
band's; her conversation with the husb!lod at the existence of the agent's conduct nor of his 
the time of his direction to sell the hogs, ad- authority from the nlleged principal. Some 
mitted); Ma..8acnu8etl8: 1890, Jefferds 1>. Courts, in actions against the alleged principal, 
Alvard, 151 Mass. 94, 23 N. E. 734 (husband·s seem to suppose that the seller's declarations 
declarations when purchasing, admitted; can only be considered as hearsay offered to 
"his state of mind B.t the moment of buying prove the agent's authority; and therefore, 
de$erlUined whether ';IP. purchase was made ignoring the above considerations, improperly 
for his wife or not "); Michiaan: 1891, exchlde such declarations. ' 
Tolbert 11. Burke, 89 Mich. 132, 141, 50 N. W. Compare the cases on "I1en". GIImurionll 
803 (declarations as to whom credit was given (ante, § 1078). 
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tiation. If they professed to act for the defendant, that fact entered into and formed a 
part of the negotiation itself, and gave it character. It was a part of the' res gestre,' and 
was admissible as such; though without something further it would have no binding 
effect upon the defendant." 

(3) Declarations accompanying the delivery of a clw:itel or a deed may help 
to ~how whether it is an act of gift, adt·ancement, or otherwise; here the Courts 
seem to interpret liberally the rule of contemporaneousness: 3 

~ Accompanying declamtions were admitted, 
el:cept as othcrwise noh·d: Alabama: 1845, 
Olds 11. Powell, 7 Ala. 65:.!; 1&16, Powell r. 
Olds, 9 Ala. 864; 1856, Gillp~pie v. Burleson, 
28 Ala. 551. 563 (whether a gift was to n wife 
during coverture only); 1861, Bragg v. Ma8.~it·, 
38 Ala. 89, 106 (whether a delh'ery was a J.,oift) ; 
1906, Napier v. Elliott, 146 Ala. 213,40 So. 'i5:! 
(grantor's declaration when signing and ac
knowledging a deed, admitted on the Question 
of delivery); 1916, Blink of Phoenix Cit.y r. 
Taylor, 196 Ala. 665, 72 So. 26·1 (moncy left 
on deposit; M'8 statements when depositin~ 
it, excluded on the fact.~); California: 19W, 
Smith v. Smith, 173 Cal. 725, 161 Pac. 495: 
Columbia (Dist.): 19M, Dawson v. Waggamnn, 
23 D. C. App. ·128 (dOllIltio causa mortis); 
Connecticut: 1898, Guinan's Appeal, 70 Conn. 
342, 39 Atl. 482 (declarations at the time of 
delivering bank-book, received to show intent 
of gift); Georgia: 1847, Carter 11. Buchannon; 
3 Kelly 513 (decllU'ations made by B. as to a 
gift by him of a negro slave, excluded; the 
declarations not being made at the time of all 
act of gift"so that they" would serve to char:lC'
terize it, would be expressive of the motivc or 
object of the donor"); IUinois: 1901. Scott I'. 
Scott, 191 Ill. 628, 61 N. E. 415 (udvancement 
to a son; testator's declarations, at the time 
of executing the will, that he had a note of the 
!!On, not ad';pjttcd, no possession of the note 
uppearing <>therwise; nor could they be used to 
interpret the will-clause "whatever notes I 
lOay hold at the time of my death against my 
son W."); 1910, Elliott 11 West.em Coal & M. 
Co., 243 lll. 614, 90 N. E. 1104 (gift in 1889, 
not allowed to be qualified as an advancement 
by the testator's written statement in 1892); 
Indiana: 1868, Woolery v. Woolery, 29 Ind. 
249, 254 (declarations by a father, a few days 
prior and twenty or thirty days subsequent to 
the conveyance, admitted); 1888, Durhom v. 
Shannon, 116 Ind. 403, 407, 19 N. E. 190 (ul
leged gift to the plaintiff of a horse bought by 
S.; S.'s declarations of intent to buy for the 
plaintiff, made "a day or two before he pur
chased," admitted as contemporaneous) ; 
1892, Thistlewaitc 11. ThistIewaite, 132 Ind. 
355,31 N. E. 946 (whether sums were advance
ments; subsequent statements excluded); 
IOIDa: 1870, Middleton 11. Middleton, 31 Ia. 
151, 153 (father's declarations at thc time of a 
llIIie to the son, that the latter had paid in full, 
held receivable, either as admissions or as a 

dl'('cused's stutements against interest); 1903, 
Ellis v. Newell, 120 Ia. 71, 94 N. W. 463 (by a 
father, after II transfer to his son, thut it was a 
gift IIl1d not lin advar.cemcnt, excluded); 
1905, Renshuw v. Dignun, 128 Ia. 722, 105 
~. \\'.209 (delivery of a deed) ; Kentuc/.;y: 1901, 
Bailey r. Bllrcl:1Y, 109 Ky. 6:~6, 60 S. W. 3i1 
(subsequent declarations of the IIlleged donor, 
,>:'tcluded); 1!loo, Hill's Guardiun 11. Hill, 122 
Ky. 681, 92 S. W. 92·1 (advancements); 
MMsachu8clts: 1870, Kingsford r. Hood, 105 
!\1IL~S. 495, 497 (declarations of a l-'Tantor, not 
at time of delivery, but at tim" of drafting, 
not admitted to show which pcrson wus meant 
by a gruntee's name equally describing two 
persons); 18t;5, S"ott 11. Bank, 140 MuS>!. 165, 
2 N. E. 925 (quoted 8upra); 1889, Brooks v. 
Duggan, 149 Mass. 306, 21 N. E. 381; Missis
sippi: 1866, Young 11. Power, 41 Miss. 197, 
204 (testatrix's dcclurations of intention to col
lect a claim agninst the defendunt, alleged to 
have been forj.,oiven to him bv her, admitted as 

• • 
declarations of intent consummating the gift) ; 
Mi8souri: 1920, P~terDlan v. Crowley, Mo. 
-, 226 S. W. 944 (deed dl'posit:xi with a 
bank, to take effect after death; grantor's 
subsequent st .. t"ments, admitted because 
made in the opponent's presence): 1915. Gill 
v. Newhouse, 1\'10. ,178 S. W. 495 (state
ments that a deed wus in part payment of a 
debt, admitted); New Jer8ey: 1897, Parret 11. 

Craig, 56 N. J. Eq. 280, 38 Ati. 305 (declara
tions accompanying a delivery, admitted); 
1916, Veader 11. Veader, 89 N. J. L. 399, 99 
At!. 133 (subsequent statements by a father 
as to intent in indorsing a pension-check to hi,; 
son, excluded) ; North Carolina: 1827, Collier 
v. Poe, 1 Dev. Eq. 55 (declarations of a father, 
just before sending slaves to a marlied daugh
ter, as to his intcnt to give or lend them, ad
mitted); 1844, Moore v. Gwyn, 4 Ired. 275, 
278 (similar; .. the declaration was made with 
a view of qualifying the net . . . whenever 
it should be done"); Tennessee: 11;32, Stew
art 11. Cheatham, 3 Yerg. 60 (owner's declara
tion preceding a delivery of negroes, admitted 
us negativing an intent to give); 1900, Garner 
v. Taylor, - Tenn. , 58 S. W. 758 (note 
given by son to father for money; subse
quent declarations, excluded); TezWJ: 1902, 
Lord 11. Ins. Co .• 95 Tex. 216, 66 S. W. 290 
(gift of an insurance policy; declarations 
accompanying, admitted); West Virginia: 
1921, De Pue 27. Steber, 89 W. Va. 78, 108 S. E. 
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1885, W. ALLEN, J., in Scott v. Bank, 140 Mass. 165,2 N. E. 925: "Mrs. P., the claim
ant's intestate, deposited her money in a savings bank in the names of the plaintiffs. . • . 
The intention of the donor to make a gift is open to inquiry •..• Upon the question of 
Mrs. P.'s intention in holding the book before the gift '\\'as perfected whether she held 
it as owner or as the agent or depositary for the plaintiff . her declarations and acts while 
holding it, showing the character of the act, are competent. . .. The declarations of the 
donor, in relation to making her will, were after the gift was completed, if it ever was 
completed, and were either incompetent or immaterial." 

In the same way, declarations accompanying the delivery of money, notes, or 
chattels, may indicate whether it was dalil'ared a$ a cOllsideration,4 

(4) Declarations accompanying the erection or removal of a fence, or the 
like, may disclose the total effect of the act as amounting to a dedication of 
the landfor highway purposes: 5 

1883, SUELDO:-J, C. J., in Quinn v. Eagiaton, 108 III. 254: "The planting the hedge in 
from the line of the land was an equivocal act. It might be interpreted as a dedication 
to the public or as setting the hedge on thE' true line. Th~ declarations of E. [as to his 
reason for doing it) when he was the owner and in possession of the land, e.'I:planatory of 
his intention in leaving the strip of land open, we think were properly admitted as a part 
of the 'res gestre,' as accompanying the acts of thrmving the land open and keeping it 
open." 

(5) The act of entering upon land is open to a variety of legal effects, and 
the accompanying declarations will frequently serve to determine its signifi
cance; so also the declarations of a grantee may serve to indicate whether 
his conduct amounts to an acceptance of the grant,6 

590 (certain declarations both of donor lind 105,30 N. E. 714; 1900, Woodburn 1>. Sterling, 
donee, excluded). 184 Ill. 208, 56 N. E. 378; 1897, Pittsburg 

When the declarations are subsequent to a C. C. & St. L. R. Co. 1>. Noftsger, 148 Ind. 
deed, they may still be receivable, if made in 101, 47 N. E. 332 (words accompanying the 
possession. as affecting the presumption oj removal of a fence, admitted to show a dedica-
mcnership (post, § 1779). tion); 1904, Quick v. Cotman, 124 In. 102, 

Compare also the cases cited post, § 1782 99 N. W. 301. 
(testator's declarations). • ENG LA-NO : 1628, Co. Litt. 45, b ("To a 

But for an alleged adt>ancement to a child livery of seisin of land, words arc necessary, 88 
(in the usual case, on a note from the child to the taking in his hand the deed and the ring of the 
parent), the parent's declarations, even though doore (if it be of an house) or a turffe vI' twigge 
made alter the delivery of the money, may be (if it be of land), and the feoffee laying his 
neverthcless receivllble 88 admissio718 (ante, hand on it, the feoffer says to the feoffee, 
§ 1081), offered against his cstate; this dis- Here I deliver to you seisin of this house, or of 
tinction is emphasizcd in Missouri; 1904, this land "). 
Strode 1>. Beall, 105 Mo. App. 495, 79 S. W. UNITED STATES: Illi"l()is: 1856, Croff II. 
1019 (citing cases). Ballinger, 18 Ill. 201, 203 (forcible entry; 

'1847, Blood v. Rideout, 13 Mete. Mass. the occupant B.'s declarations at the time of 
241 (controversy 88 to the existence of a eon- the entry, admitted to show "whether the 
sideration; the fact W88 admitted of the giving entry W88 made against the will of B."); 
of a note and of declarations accompanying 1866, Rowley 1>. Hughes, 40 Dl. 316, 319 
it; Shaw, C. J.: "The occasion was the one (forcible entry; declarations of defendant's 
at which the note was completed as the predecessor, when entering, admitted to show 
parties intended to have it, and the declarll- the character of his occupation as constitnting 
tions ••. showing the PIlJ"pOSC for which it possession); Kentucky: 1824, Thompson 1>. 

was given, qualified the act of executing and Stewart, 5 Litt. 5 (forcible entry; on the issue 
delivering it"); 1838, Sessions v. Little, 9 of possession. the plaintiff's declarations. 
~. H. 216. nfter temporary removal from the land, were 

6 1886. Tait v. Hall. 71 Cal. 152. 12 PIIC. admitted as indicating his continuing intent 
391; 1892, Chicago v. Drexel, 141 Ill. 89, to possess it); MQ8sachuaeltB: 1870, 
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(6) \\-nether a taking of personalty was made with such claim of title or 
intent to exercise dominion as amounted to a conversion may depend upon 
the accompanying declarations. 7 So, also, the declarations, while in posses
sion, of one charged with larceny or th~ like, may indicate whether 'he exer
cised dominion by appropriation to himself, or dealt only as a borrower, in 
recognition of the true owner's title; for in the latter case the act would not 
be criminal. There should be no doubt as to the admissibility of such declara
tions; but they are often affected by the rule for explanatinns by one found 
in possession of stolen goods, and the distinction is examined elsewhere (post, 
§ 1781). 

(7) In sundry other instances, not calling for further generalizations, the 
Verbal Act doctrine finds frequent exemplification." 8 

ford II. Hood, 105 Ma88, 495. 497 (grantee of wife and husband; their con\'ersation while 
described by a name equally applicable to in the same room, admitted in explanation of 
two persons; !lpclarations of claim by one of his acts); Illinoi8: 1898. Lambe ~. Man.ning, 
them, admitted to show the nature of his occu- 1 il Ill. 612, 49 N. E. 509 (unsigned license 
pation); 1886, Stevens 11. Miles, 142 Mass. paper wafered to a deed; declarations of the 
672, 8 N. E. 426 (Gardner, J.: "It becnme grantor in attaching it, rcceived to show 
material to determine whether the defendant whether it was executed as a part of the deed) ; 
accepted the lease .•.. This act of taking 1906, Fitzgerald 11. Bennor. 219 III. 485. 76 
and reading thc in.~trument ... was relied on N. E. 709 (delay in performance of a contract; 
by the plaintiff in support of her case. What the contractor's agent's expressions of readi
the defendant said may have given character ness to perform, admitted); M(U/.f(lCh~elu: 
to the act and given it a different meaning 1874. Nourse 11. Nourse, 116 M!189. 101, 104 
from that claimed by the plaintiff .... It (declarations by a mortgagor, two months 
was a part of tho act oC taking and reading after making it. as to his purpose in doing so, 
it"); 1901, O·Connelll1. Cox, 179 Mass. 250. excluded); New Hampshire: 1839. Buswell 11. 
60 N. E. 580 (declarations oC a grantor while ill Davis. 10 N. H. 413, 422 (attachment in fraud 
oCCUpation, admitted to show seisin); 1907, of creditor>!; declarations of the attachor at the 
Goyette II. Keenan, 196 Mass. 416, 82 N. E. time of obtaining the writ, as to past facts 
427 (a deed described .. land Connerly be- forming his reason, excluded): Philippine Ial. 
longing to H. B., now or lately of one W."; 1919, Duscpee D. Torres, 39 P. I. 760, 771 
declarations of \V .• "to show the character (inheritance, sworn declaration of T., on 
of his occupation" etc.. the dispute being bringing plaintiff to the Islands as immiELrant, 
whether the d~ription covered the land ill that plaintiff was his legitimate child. ad
question, were held not improperly excluded mitted); RhOtk /Bland: 1905, Ch:.pman II. 

because their tenor did not appear); Pen71sul- Pendleton, 26 R. I. 573, 59 AU. 928 (surety's 
mnia: 1864, Duffey ~. Presbyterian Congre- agreement; subsequent declarations excluded) ; 
gation. 48 Pa. 46, 51 (whether a wife went South Dakota: 1917. Sehanzenbach II. Stoller, 
into possession under a certain deed or a 38 S. D. 303, 161 N. W. 329 (purchase of land; 
certain will; her declarations in possession statements made at the time of delivering the 
admitted). contract, held adJllissible; Whiting, J., diss.; 

For adllerse po88e8siotl. see posl, § 1778. both opinions citing the text above with 
71888. Dunbar II. McGill, 69 Mich. 297. approval); VelnwTll: 1848, Holbrook II. 

37 N. W. 285; 1883, Frome II. Dennis, 45 Murray, 20 Vt. 525. 528 (declarations as to 
N. J. L. 520; 1888, Ross ~. White, 60 Vt. notes, before taking possession under a mort-
560. gage, excluded); 1915, Comstock's Aclmr. II. 

I Cali/ornia: 1903, Rulofson II. Billings, Jacobs, 89 Vt. 133, 94 At!. 497 (action against 
140 Cal. 452, 74 Pac. 35 (action on a contract a foster son-in-law to recover the intestate's 
by defendant to adopt and support plaintiff: property; plea. that the intestate transferred 
defendant's declarations that he was only it to defendant as consideration for a contract 
euardian, excluded. the' res gestle' not includ- of support; replication. that the intestate 
ing the whole time of living together); Con- lived with the defendant under a contract of 
necticut: 1848, II. Frisbie, 19 Conn. 209 boarding aDd had not transferred the prop
(declarations made at the time of depositing erty; decl:uations of the intestate, made 
ship's papers with the witness, indicating while living with the defendant, that intesta.te 
a revocathn of the authority of F., then in had not given away the property but was 
po_sgion of the ship, admitted); 1005. Engel living the~ under a contract for board, 
D. Conti, 78 Conn. 351, 62 At!. 210 (separation excluded). 
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§ 1778. POIIuaor'. on an Iaaue of PresCription bJ' Adverse 
Posaell8ion. Where a title is restOO on a prescriptive possession for a period 
of years sufficient to extinguish former rights and create title in the posse&
sor, it is essential, under the rule of substantive law, that the occupation thus 
relied upon shall have been" adverse" to other claimants, i.e. the occupation 
must have purported to be hostile to and exclusive of other claimants. This 
adverseness of occupation most commonly appears when the occupation is 
Wlder a claim of title by the occupr.nt himself, for this by implication denies 
and opposes other titles. 

Accordingly, it has never been doubted that all declarations by the occupant, 
importing a claim of title in himself, are admissible as verbal parts of his act 
of occupation, serving to give it an adverse color; while his declarations of 
dUlclaim, conceding another's title, are equally receivable as giving it the 
contrary color. Such declarations of claim are in no sense testimony to the 
deed or other source of title that ma~" be thus asserted; for in that aspect 
they would clearly violate the Hearsay rule. They are merely verbal parts 
going to make up the whole act of occupation, and are not given any testi
monial force as credible assertions: 

1845, COLLIER, C. J., in McBride v. Tlwmpson, 8 Ala. 650, 653: "It is not to be under
stood that such declarations are admissible to every conceivable extent. True, the affirma-• 
tion of the party in possession that he held in his own right or under another is proper 
e\;dence as part of the ' gestre,' which 'res gestic' is his continuous possession. But 
his declarations beyond this are no part of the subject-matter, or 'thing done,' and can
not be received as such. While it is allowable to prove statements of one in possession 
and explanatory thereof, it is not permissible to show everything that may have been 
said by him in respect to the title, ." as, that it was acquired by him 'bona fide' and for 
a valuable consideration, was paid for by the money of a third person or his own, etc. 
This, we have instead of being a part of the 'res gestre,' would be something beyond 
and independent of it." 

1869, PECK, J., in TVebb v. Rda:dson, 42 Vt. 465, 472: "The Court properly admitted 
proof of the declarations of Reuben Hawkins, made while working on lot sixty-four, to 
the effect that he called it his 'possession lot,' and that he was claiming and getting it by 

. But the Court was in error in excluding 'e\;dence to show that at other times, 
prior to 1822. the said Hawkins said the same things when not on lot sixty-four, but at 
his house and in sight of it, and pointing 't out.' To constitute a continuous possession 
it is not necessary that the occupant should be actually upon the premises continually. 
The mere fact that time intervenes between successive acts of ()('cupancy does not 
sarily destroy the continuity of the possession. The kind and frequency of the acts of 
occupancy, necessary to constitute a continuous possession, depend somewhat on the 
condition of the property, and the to which it is adapted in reference to the circum
stances and dtuation of the possessor, and partly on his intention. If, in the intermediate 
time between the different acts of occupancy, there is no ex-isting intention to continue 
the possession, or to return to the enjoyment of the premises, the possession, if it has not 
ripened into a title, terminates, and cannot afterwards be connected with a subsequent 
occupation so as to be made available toward gaining title; while such continual inten
tion might, and generally would, preserve the possession unbroken. This principle is 
tersely stated in the civil law, thus: a man may retain possession by intention alone, yet 
this is not sufficient for the acquisition of possession •••• If the admissibility of such 
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declarations is put on the ground of declarations constituting part of the 'res gcstre,' they 
are admissible, as the' res gestre' is not confined to n particular act of occupancy dune upon 
the premiscs, but is the continual possession, which includes the ~uccessive acts of occu
pancy. Since a party who has once commenced a possession of land, by actual entry and 
acts of occupancy upon it, may continue to possess it during intervals when not upon it, 
he may claim it during such intervals as well as when actually upon the land doing aet~ of 
possession; and the fact of his making such claim is provable by evidence of his dcdara
tions made at the time, in the same manner and to the same effect as if made while on the 
land, doing an aet of possession. Such declarations to show the adverse character of the 
possession arc quite as much in the nature of facts as in the nature of a medium of proof." 

1873, DAY, J., in Stcphcna v. McCloy, 36 Ia. 661: "It is the intent [to pOSRCSSj with 
which the acts arc done that gives them their character .... The question rejected seeks 
to elicit the declarations made by the plaintiffs, at the time of making the RllrVey, re
specting the object for which the survey was being Illade .... Such declarations arc 
those made at the time of the act done and which are calculated to un£old its nature and 
quality." 

The limitations of this doctrine must, however, be observed. It assumes 
that adverse possession is in some way material under the issues of the case 1 

(forcible entry, prescriptive title, or otherwis(~), and that the declarations were 
made when in possession} and that they are not offered (;xcept as coloring the 
occupation.3 Subject to these limitations, the use of such declarations for 
this purpose is never disputed.4 It is apparent, moreover, that they may be 

§ 1778. 1 1896, McCleod v. Bishop, no Ala. under R.; plaintiff claimed under 1\ mortgago 
640, 20 So. 130. For cases of forcwle entry, fon'closed against R.; for the defendant, R.'s 
sec also ante, § 1777. statements when pajing rent for the land. while 

2 1851, Comins 11. Comins, 21 Conn. 413, in possession after foreclosure, admitted to 
418 (declarations" made while he WI1!! absent color his claim of adverse possession; but not 
from the premisos and which accompanied no his statements as to having paid tho mortgago 
act" 1'Iero held inadmissible; this seems un- and as to the former owners' title). 
Bound; compare Webb v. UichardBon, Quoted 4 In tho follo\\ing list, when not otherwilie 
Bupra); 1823, May v. Jones, 4 Litt. Ky. 21, noted, tho case is one of prCllcriptit'c possession; 
24 (dedarntions after possession ended, ex- some of t.hese declarations might have been 
eluded); 1897, Ward v. Edge, 100 Ky. 757, 39 exc1udm' n ldmitted on other grounds (sum
S. W. 440; 1869, Webb v. Richardson, 42 Vt. marized po" i 1780); in particular, distin-
465, 472 (quoted 8Upra); 1897, High v. Pan- ) ~uish the rules for a party's co718UJtent claim., 
cake. 42 W. Va. 602. 26 S. E. 536. in corroboration (ante, § 1133), for a partY'1l 

The practical distinction between this ami ndm($8io718 (ante, § 1082). for a deceased's 
other rules is more particularly examined later declarations aoainst proprietary intereat {ante, 
(post, § 1780). But note here that the present § 1458), and for a deceased's bOllndary-declara
rule may be sometimes more, sometimes less tio718 (ant~, § 1563); Federal: 1822, Ricard v. 
favorable than the rule fora party's admUJ.,ions. Williams, 7 Wheat. 59. 105; Alabama: 1812. 
For example, the dedarntiolls, if made alter Odell II. Stubblefield, 4 Ala. 40, 42 (slave); 
P088Cl18iolt ended, might be excluded un del' this 1845, McBride v. Thompson, 8 Ala. 650, 652 
rule, but still receivable aguinst tho claimant as (sla\'e); 1843, Nelsen 11. Sverson, 24 All'. I). 
a party's admissions: 1829, Church v. Burg- 16 (slave); 1855, Johnson I). Boyles, 26 Ala. 
hardt, 8 Pick. 327. Conversely, the declarations 576. 581 (slave); 1856, Gillespie v. Burleson, 
made durino possession might be receivable 28 Ala. 551, 563 (slave); 1905, Henry v. 
against him under the present nile, though Brown, 143 Ala. 446, 39 So. 325; Arkansaa: 
not receivable under the rule {or admissions: 1905. Seawell!). Young, 77 Ark. 309, 91 S. W. 
11101, Todd v. Weed, 84 Minn. 4, 86 N. W. 756 54-l {ancestor's declarations of claim in pos
(statements of disclaim, made after expiration session, admitted, following Knight v. Knight, 
of the statutory period, receivable as affecting Ill., in/ra); 1912, Butler 11. Hines, 101 Ark. 
the intent of occupation, but not as oral ad- 409, 142 S. W. 509 (declamtions after seven 
missions divesting title). yeal'8' occupation, admitted, as evidencing lack 

a 1910, Makekau 11. Kane, 20 Haw. 203, 209 of adverseness in prior occupation); Cali/or
(above requirement applied); 1847, Rigg v. nia: 1863, Draper v. Dougl!lS3, 23 Cal. 347 
Cook, 9 111. 336, 343, 350 (defendant claimed (location of a mining-claim; the mjner'8 
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used either fiJT' or again:Jt the prescriptive claimant, according as they give to 
the occupation one or the other purport, and irrespective of the rule for admis-
declarations, whillJ working in the vicinity, 2 N. H. 369, 372 (declarations to show the 
admitted in his favor); 1866, Sneed II. Wood- bounds oC an occupation, held admissible; 
ward, 30 Cal. 430, 434 (issue as to the plaintiff's distinguishing the improper attempt to contra-
acquiescence in an erroneous location so as to diet a deed's description of boundaries, Cor-
be estopped; their declarations at the time, bidden by the parol evidence rule, post, § 2442) : 
received in their favor); 1871, Phclps t1. 1826, Downs II. Lyman, 3 N. H. 486 (plaintiff 
McGloan, 42 Cal. 298, 302; Connecticut: 1828, claimed a iccus M. under a grant to H., and to 
Reading II. Weston, 7 Conn. 143, 148 (pauper identiCy it showed an occupation of a certain 
settlement; on an issue whether D. occupied locus by Ho's grantees; to rebut this, defendant 
premises in her own right and as a whole, her was allowed to show declarations of Ho's 
declarations during occupancy were admitted) ; grantees, when abandoning this locus, indi-
Georoia: 1896, Ogden v. Dodge Co., 97 Ga. eating that ther did not claim it under Ho's 
461, 25 S. E. 321 (the ordinary of the county, grant); 1849, Cilley v. Bartlett, 19 N. H. 312, 
in official possession); 1903, Perkins fl. Brink- 322 (general principle applied); 1863, Hodg-
ley, Ga. ,45 S. E. 652 (declarations oC an don II. Shannon, 44 N. H. 572, 577 (same): 
agent in possession, excluded; here, oC a 1882, Smith v. Putnam, 62 N. H. 369, 373 
husband); 1909, Bowman II. Owens, 133 Ga. (same); New Jersey: 1887, Miller II. Feenane, 
49, 65 S. E. 156 (admitted, under Code 1895, 50 N. J. L. 32, 11 Atl. 136; New York: 1806. 
§ 5180); Rev. C. 1910, § 5767 (general prin- Jackson II. Vredenburgh, 1 John. 159 (plaintiff 
ciple; quoted ante, § 1082); Hawaii: 1915, claimed as heir of C. Y.; defendant c1simed by 
Oah~\ R. & L. Co. II. Kaill, 22 Haw. 673 (ad- deed from the wife of D. Y., elder brother of 
verse pOBBCssion; declarations of defendant's C. Y.; the wife having been in possession, her 
ancestor as to having obtained the land by declaratioDs werc admitted for the defendant 
exchange from plaintiff's lessor, excluded as to show the possession to be adverse and under 
"narrative of past occurrences "); Illinois: claim of title, lind not as guardian for her son) ; 
1879, James v. R. Co., 91 Ill. 554, 557 (opera- 1867, Abecl II. Vall Gelder, ~6 N. ,L§13. 5J5 ;, 
tion of a railroad over land claimed); 1884, 1872, Morss II. Salisbury, 48 _Yo 636, 642; 
Grim 11. Murphy, 110 Ill. 271, 277 (declarations North Carolina: 1841. Da v. Cilmpbel1;-l 
as to a disputed boundary); 1888, Illinois C. Ired. 482; 1858, State t'. Emory, 6 Jones L. 
R. Co. v. Houghton, 126 Ill. 233, 239, 18 N. E. 133 (forcible ouster; the tenant's declaration. 
301 (disputed boundary); 1889, Shaw t'. after lea"\ing, that he had conscnted, excluded) : 
Schoonover, 130 Ill. 448. 453, 22 N. E. 5S9 1868, Hedrick v. Gobble, 6:3 N. C. 48 (iBSuc M 

(declarations by a married woman claiming to boundary; plaintiff's ancestor's statements 
her father's land by advcrse poBSession); 1899, while in possession pointing out the boundary, 
Knight v. Knight, 178 Ill. 553, 53 N. E. 306 excluded, as not explanatory of posseBS!on); 
(declarations of ancestor during general time of Oklahoma: 1897, Meyers v. U. S., 50kl. 173, 
possession); 1899, Kotz v. Belz, 178 Ill. 434, 53 48 Pac. 186 (a declaration of possession and 
N. E. 367 (similar); 1911, Rich II. Naffziger, claim, not admitted where the declarant was 
248 Ill. 455. 94 N. E. 1; Kansas: 1898, Rand charged with pcrjury in falsely swearing to 
II. Huff, 59 Kan. 777, 53 Pac. 483 (predecessor possession); Pennsylvania: 1845, Sailor v. 
in claim); 1899, Crawford v. Crawford, 60 Hertzogg, 2 Pa. St. 182 (plaintiff claimed under 
Kan. 126, 55 Pac. 842 (excludcd on the facts) ; S.; defendant claimed under Lo's title by 
Kentucky: 1828, Smith fl. Morrow, 7 T. B. adverse pOBBCssion; Lo's declarations in pos-
Monr. 234, 237; Maine: 1905, Emmet v. ijcssion, conceding So's title and possession. 
Perry, 100 Me. 139, 60 At!. 872 (defendant's admitted against defendant); South Carolina: 
grantor's declarations of claim, admitted); 1825, Turpin II. Brannon, 3 McCord 261 (pred-
!oJ a/!8achuJle/ts: 1859, Niles II. Pateh, 13 Gray ecessor's declarations, apparently admitted on 
254, 256; lIlichioan: 1869, Bower v. Earl, 18 this principle); 1827, Martin v. Simpson, 4 id. 
Mich. 367, 376 (extcnt of pOSSCSBion); ]tfis- 262 (predecessor's declarations of claim while 
8OUri: 1876, Martin v. Bonsack, 61 Mo. 556, in poBSCBBion, admitted expressly on this prin-
559; 1890, Mississippi Co. v. Vowels, 101. Mo. ciple) i 1881, Ellen II. Ellen, 16 S. C. 132, 135 
225, 228, 14 S. W. 282; 1891, Meier tI. Meier, (similar; good opinion); s. 0., 18 S. C. 489, 
105 Mo. 411, 422, 430, 16 S. W. 223; 1903, 494 (prior rulings approved); 1887, Boo:er II. 
Whitakerv. Whitaker,175 Mo. 1.74 S.W. 1029; Teague, 27 S. C. 348,367, 3 S. E. 551 (similar) : 
1905, Swope II. Ward, 185 Mo. 316, 841 S. W. 1891, Wingo II. Caldwell, 36 S. C. 598, 15 S. E. 
895 (but declarations naming the source of an 382 (similar): 1897, Metz v. Metz, 48 S. C. 
alleged title are excluded; this seems errone- 472, 26 S. E. 787 (received; but here the Court 
ous); 1906, l"armers' Bank II. Barbee, 198 Mo. laboriously justified the use of declarations of 
465, 95 S. W. 225 (Martin II. Bonsack fo1.lowed) ; claim by a predecessor as admissible in rebut-
1914, Heynbrock II. Hormann, 256 Mo. 21. tal of admissions, under the principle of § 1133, 
164 S. W. 547 (Bank II. Barbee fc,llowed); ante; the claim being by adverse possession, 
New Bamp&hire: 1821, Claremont v. Carlton, they were receivable in any CB813); 1915. Hol-
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sions (post, § 1780). Finally, it does not matter whether be 
real or personal, provided only it is of a sort to which title may by 

• • preSCriptIOn. 
Certain varieties in the application of the rule may now be noted: 
(a) Suppose that the occupier of the land was not the present claimant, 

nor a prt:decessor under whose adverse possession he claims, but was a third 
perso.' concededly only a lessee; may the declarations of this lessee-occupier, 
professi:tg to hold as tenant under the present claimant or his predecessor, be 
received? It seems clear that they may. Such declarations signify that the 
declarant's acts of occupation were done on behalf of his alleged landlord, 
and'.·such acts will therefore be acts of possession for that landlord, provided 
only that the latter adopted them, and his then claim of title would suffice 
as such an adoption. It is generally conceded that such declarations of a 
lessee are as admissible, for the now claimant, as his own would have been; 5 

den 1>. Cantrell, 100 S. C. 265, 84 S. E. 826; Taunt. 16 (to prove seisin in the plaintiff's 
Tennesue: 1852, Carnahan 11. Wood, 2 Swan ancestor, the declarations of a deceased tenant 
500, 502; Texa8: 1921, Smith 11. Robertson, in possession, as to holding under the ancestor, 
- Tex. ,235 S. W. 847 (letter of claimant were held admissible for the plaintiff; but 
prior to termination of statutory period, recog- apparently not on the prescnt principle); 
nizing opponent's title, admitted on the issue 1820, Doc 1>. Green, Gow 228 (similar ruling, 
of adverse possession); Vermunt: 1863, Per- but made on the authority of Davies 1>. Pierce) ; 
kins 11. Blood, 36 Vt. 273, 282 (on an issue of 183.~, Carne 1>. Nicoll, 1 Bing. N. C. 430 (like 
abandonment); 1869, Hollister 1>. Young, 42 Peaceable 1>. 'Vatson). 
Vt. 403, 407; 1869, Webb 1>. Richardson, 42 CA~AD.I.: 1859, White v. Smita, 4 All. N. 
Vt. 465, 472 (quoted supra); 1870, Kimball Br. 335 (Peaceable v. Watson cited; but here 
11. Ladd, 42 Vt. 747, 755. the declarations of claim of one not in posses-

Contra: ~fa88. 1861, Osgood 1>. Coates, 1 sion were excluded). 
All. 77, 79 (no authority cited); 1864, Morrill UNITED STATES: Fed. 1920, Richmond 
•. Titromb, 8 All. 100 (evidently confusing the Cedar Works 11. Foreman B. L. Co., 4th 
rul.e about boundary declarations, ante, § 1563). C. C. A., 267 Fed. 363 (adverse posaeasion by 

6 E~Gr..A~D: 1772, Holloway 11. Rakes, defendant's predecessor P.; M.'s statement 
cited in 2 T. R. 55 (possession by a devisor about 1850, while in possession, that he was 
being in issue, tbe "declarations of the tenant there under P., admitted); Ala. 1840, Bliss 11. 
in possession at that time that he lleld as Winston, 1 Ala. 344, 348 (forcible entry; bero 
hmant to the de\-lsor" ~'ere admitted); the declarant was deceased); 1919, Fuller v. 
1777, Doe v. Williams, Cowp. 621 (to prove Fair, 202 Ala. 430, 80 So. 814 (line fence 
the defendant's predecessor G. in possession treated::.s boundary); Ky. 1829, West 1>. 
at the time of lev)ing a fine, a conversation was Price, 2 J. J. Marsh, 380, 383 (admitted, so 
admitted in which the actual posscssor-tenant far as they affected the nature and extent of 
P. stated the payment of rent to G. as landlord possession); N. H. 1847, Spence 1>. Smith, 
and the latter stated its receipt from P. as 18 N. H. 587 (plaintiff in a writ of entry relief 
tenant; "the possession of the tenant was on a descent from T.; defendant disputed 
connected. with that of the landlord, which T.'s title; but plaintiff relied on T.'s posses
was adverse"; here P. v:as living, but dis- sion claiming a fcc; declarations of a former 
qualified); 1787, Davies v. Pierce, 2 T. R. 53 tenant admitting T.'s title were received for 
(the issue being whether a locu8, where cattle the plaintiff); N. Car. 1906, Bivings 1>. Gosnell, 
had been impounded, "had been immemorially loll N. C. 341, 53 S. E. 861 (declarations of M., 
part and parcel of a certain tenement of land at the time of renting, assented to by the 
called B.," as claimed by the defendant in ra- tenant, that he was acting for the plaintiff, 
plevin, evidence was admitted for the plaintiff admitted); Pa. 1785, Andrp.w 17. Fleming, 2 
of tbe declarations of various occupiers of the Dall. 93 (plaintiff allowed to show declarations 
loctu that they held under one E. and paid by defendant's lessor of a tenancy under plain
rent to him; E. being otherwise shown not to tiff's lessor, to prove the latter's possession); 
be owner of the tenement B.; the preceding S. Dak. 1904, Murphy 1>. Dafoe, 18 S. D. 42, 
two cases cited by Buller, J., as precedents; 99 N. W. 86 (declarations of an agent in pos
in the prescnt case two of the declarants were session for M., admitted); W. Va. 1906, Wade 
deceased, but no mention of this was made in r. McDougle, 59 W. Va. 113, 52 S. E. lO26 
the opinion); H!ll, Peaceable 11. Watson, 4 (declaratioJlll of C. and L., while cutting, etc., 
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-but they would seem to be also receivable agai7UJt him.6 Some of the rulings, 
however, in admitting them for the former purpose, have mistakenly pro
ceeded upon precedents dealing with a wholly distinct principle, namely, the 
Exception for Statements of Facts Against Interest (anie, § 1458). It is 
obvious that if the lessee were deceased, his statements of tenancy would be 
admissible under that Exception, and a few earlier English cases, which 
apparently proceed under the Exception,; have commonly been cited as prece
dents for the present doctrine; the practical distinctions between the two 
are elsewhere noted (post, § 1 i80). 

(b) When an act of possession has been shown for the above purpose, the 
accompanying declarations of claim are also admissible to fix the extent in 
area of the land c01/structively in p08ses8Unl. Upon this principle the deeds, 
tax-lists, and other documents under which the occupier holds are admissible 
as representing the area and boundaries claimed.s It is merely the tenor of 
the document that is thus significant; and therefore it is unnecessary to 
prove their execution,9 and it is immaterial that they are void as sources of 
title by grant. tO The principle here involved is that of the substantive law 
which within certain limits allows the physical occupation of a small space 
of land to serve as constructive possession of a much larger area. For e.xam
pie, the cultivation of one acre in a group of six hundred and forty acres of 
farm-land might be treated as constructive possession of the whole; while 

that they were doing so under N. the plaintiff, owner; !lnd what he says as to Bny one else 
admitted). being til£.! owner is a declaration to cut down 

Contra: 1821, Calvertv. Fitzgerald, Litt. Sel. his title"; Counsel: "Your lordship ~ill 
Cas. 388; 1860,Currien.Galc, 14GrayMuss. 504. only hear what he said at the time"; Parke, 

& 1867, Meade Il. Black, 22 Wis. 241 (plain- J.:" Yes, what he said at any time"). 
tiff claimed by possession of O. a~ his tenant; Compare the rule for presumption olou.'1Ier-
O.'s answer, claiming title, in nn action of ahip, post, § 17i9. 
ejectment by the plaintiff, admitted as tending 8 The rule of evidence in not doubted; the 
"to illustrate and explain the charncter of controversies arise under the substantive law; 
O.'s posse~ion "). and multiplication of citations is unnecessary: 

Distinguish the rule about diBpuling a land- 1895, Postal Tel. Cable Co. 1>. Brantley, 107 
lord's title: 1868, Hogsett 1>. Ellis, 17 Mich. 351, Ala. 683, 18 So. 320 (deeds); 1863, Hardisty 
372 (tenant's derlarations of claim, not made to 1>. Glenn, 32 Ill. 62, 64; 1899, Burr 1>. Smith, 
the landlord, excluded, because, having entered 152 Ind. 469, 53 N. E. 468 (declarations as to 
as lessee, his "mere words" could not make his boundaries); 1896, Pllsley Il. Richardson, 119 
occupation adverse). N. C. 449, 26 S. E. 32 (tax-lists of the land in 

7 Notably the following: 1811, Peaceable the name of the possessor); 1811, Gal wood Il. 

I). Wlltson, 4 Taunt. 16 (to show seisin in the Dennis, 4 Binn. Pa. 314, 329 (recitals in an 
plaintiff's ancestor, declarntions were held ad- old deed of another old deed, receivable to 
missible of C., a deceased lessee of thc premises, show "the 'quo animo' the land was held ") ; 
naming tho ancestor as his lessor; Mansfield, 1893, Dunn Il. Eaton, 92 Tenn. 743, 751, 23 
C. J.: "Possession is 'prima facie' evidence of S. W. 163 (deeds); 1909, Hassam P. Safford 
seisin in fee simple; the declaration of thc Lumber Co., 82 Vt. 444, 74 Atl. 197; 1897, 
possessor Ii. e. the lessee), that he is tenant to Sulphur Mines Co. 1>. Thompson, 93 Va. 
another, makes most strongly therefore against 293, 'Z5 S. E. 232. 
his own interest, and consequently is admi~- I Post, § 2132 (authentication of docu
sible"); 1833, Doe 1>. Arkwright, 5 C. & P. 575, ments); ante, §§ 1653, 1655 (record of deeds). 
577 (plaintiff claimed as tenant in tail under the 10 1828, Waldron to. Tuttle, 4 N. H. 371, 375 
will of S.; to prove S. seised, evidence was (deed void); 1872, BoundBll. Bounds, 11 Heisk. 
offered for the plaintiff of the declaration of Tenn. 318, 324 (deed unrecorded). Contra, but 
B., now deceased, made while cutting timber on erroneous: 1804, Gittingsll. Hall, 1 H. & J. Md. 
the land; Parke, J.: "He exercised an act of 527, 533 (a will of 1737, excluded not 
ownership, and he is therefore 'prima facie' attested by three witnesses) •. 
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the occupation of a city block on one side of a street might not be allowed 
to serve as constructive possession of a block on the other side of the street. 
But within these limits set by tile substantive law the occupation of a small 
part molY serve as constructive possession of as much more as the occupant 
may by his acts express the will to control; and thus the deeds and othe!" 
documents by which he has" color of title" ma: .. , as representing the extent 
of his claim, serve to fix the extent of his constructive possessionY 

(c) It is also a necessary feature of the possession which establishes a pre
scriptive title that it shall have been uninterrupted. Hence, if another person 
has during the time been upon the laud, the latter's presence ma~' or may not 
constitute an interruption of the former's possession according as it has or 
has not been hostile to the former's. Accordingly, declaratio1ls of the other 
claimant, while on the land, may serve, as verbai parts of his act, to indicate 
his presence or occupation to be hostile to the former's claim, and not sub-• ordinate to it, and may thus constitute an interruption: 12 

1870, CARPENTER, J., in Sear,y v. !Ioyt, 37 Conn. 406 (admitting declarations of the 
titular owner, whcn plowin!: up thc place ovcr which thc defcndant claimed a right of way, 
that thc dcfcndant had no right of way thcrc): "Thc act of plowing and cultivating the 
ground ovcr which thc allcged way passed was an important fact in the case. unexplained 
it constitutcd an interruption of thc usc, and was cvidcnce tending to prevent the acquisi
tion of a right [by thc defcndant]. It was . . . impliedly II denial of thc right of the de
fcndant .... The declaration as rcceivet! only tcndcd to givc cffect to that act, and to 
that cll.'tcnt only did it characterizc or qualify it." 

In the same way, such an interrupting occupation may be in turn negatived 
by the occupation of a third person; and thus the third person's d.eclaratiomt 
in possession, repelling the opponent's claim and acquiescing in the proponent's 
daim, may become admissible; 13 though this is usuall~' merely another aspect 
of an application of the rule already noted (par. a, supra). 

(d) By an analogous application of the same rule, the party engaged in 
repelling a claim of adverse possession (though himself not resting on such 
a title) may rely upon a possession by hi:! own lessee as interrupting' or nega
tiving the claimant's possession; and for this purpose the declarations of 

11 1920, Philbin fl. Carr, - ·Ind. App. -- , 
129 N. E. 19 (lucid explanation of "color of 
title," by Dausman, P. J.). 

From this doctrine, distinguLlh the prin
ciple of relevancy (unle, § :i7S) by which actual 
oc:cupation of a part of n traet of land may be 
('vidence of the actual occupatio" of the whole 
of it. 

1% 1866, Leport tI. Todd, 32 N. J. L. 124, 
128; 1867, Outcolt v. Ludlow, 32 N. J. L. 239, 
244 (lUlalogous); 1867, l\!eade v. Black, 22 
Wis. 241, 243; 1887, Lamoreux tI. Huntley, 
OS Wis. 24, 33, 31 N. W. 331. 

Il Eno. ISII. Stanley tI. White, 14 East, 
332. 334, 339, 341 (adverse occupation of 
timber-land; deeI.lrl1tions of the defendunt'R 
predccet!80r's tenant in posseSliion. IIcquic~cing 

in the plaintiff's claim to the timber-land in 
issue, admitted for the plaintiff, as .. declara
tions accompanying acts of forbearance of the 
owners in not cutting trees within the belt ") ; 
1821, Doe v. Pettett, 5 B. & Ald. 223 (defendllnt 
claimed through a widow's adverse possession, 
and plaintiff claimed as heir of the husband; 
the widow's declarations that she held as life
tenant only were received for the plaintiff, 
.. not to show the quantum of her estate, but 
only to explain the nature of her possession ") ; 
U. S 1820, Betts tI. Davenport, 3 Conn. 
486 (defendant's predecessor'" agreement 
negativing adverse posse8llion, admitted for 
plaintiff); 1861, Hale II. SiUoway, 1 All. 
~!IlS:l. 21. 
• 
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a lessee in possession that he held as lrssee for the proponent of the evidence 
are admissible against the claimant by prescription.14 

§ 1779. Possessor's Declarations as aiding the Presumption of Ownership 
from Possession. One in possession of propert~· is presumed to be the owner 
of it (post, § 2515). As making more definite and significant the nature of 
the person's custody or occupation, and as gh'ing it the signifieal1ee of an 
exclusive control and of a possession in the fullest sense, the ac'i$ and declara
ti01lS of claim of title by the occupant ma~' be decisive, and should therefore 
be considered for that purpose; without, however, conceding to them any 
force as hearsay assertions. 

Such is the simple and plausible theory of a rule now firml~' established in 
man~' jurisdictions. The result has often been reached, especiall~' in some 
early rulings, without any apparent \"orking-out of this theory, but merely 
by a loose and inaccurate reading of the precedents appl~'ing the doctrine of 
the foregoing section and that of the Exception for Statements Against 
Proprietar~' Interest (ante, § 1455). Of the OppOSUlg rulings, also, some have 
taken no notice of the present theory, and have merel~' pointed out that 
neither of the two doctrines just mentioned can serve to admit declarations 
of claim by a living person, especially IL part~·, in his own interest, where the 
title is not founded upon adverse possession. In a few of the opposing rulings 
the present theory is distinctly faced, and is rejected as both incorrect in prin
ciple and dangerous in practice. 

In the following passages the theory is we)) expounded: 

1847, STORRS, .J., in At'Cr.1I .... Clemo1l .. " lR COlln. 306, 309 (admitting declarations of S., 
in an action of trover between S.'s creditor and A., claiming as hailor of S.): "The pos
session of personal property is, unexplained. 'prima facie' evidenre of ownership in the 
possessor; but, us it is consistent with ownership in another, it is not conclusive; and 
whether the pel':!on in possession i~ the owner, depends, not upon the mere fact that he is 
in possession of it, but upon the nature and character of that possession. These are prop
erly evinced by his conduct with regard to it; and the nature of that conduct can only 
be understood by the declarations accompanying it. Declarations in such cases are not, 
as claimed by the plaintiff, obnmdous to the objection which ordinarily applies to hear
say testimony. They are not received as declarations of third persons. to prove the truth 
of what is asserted; but as heing of themselves acts or things done by them, and which 
explain or characterize the acts which they accompany, and show their true charaeter." 

1870, PAINE, J., in R()ebke v. Andrew.t, 26 Wis. 311. 3li (dealing with the trial Court's 
refusal to rule for the defendant that" mere statements of the plaintiff as to the owner-

14 1823, Williams 11. Ensign, 4 Conn. 456 
(plaintiff claimed by adverse possession, :wn 
deCendant by record title: to disprove the 
adverso !>OBSession. deCendant offered declara
tions of C. while in occupation, as to his holding 
under the record owner. C. being deceased; 
Hosmer, C. J .. held them admissible as .. part 
of the 'rea gestre,'" "to ascertain th" chlU'acter 
oC an act or the intention with which it wu~ 
done"; adding. "I have cautiously abstained 
Crom citing cases in which the declarations 
were against the interest oC the person making 

them. or where the party tl) be alTected by the 
h·~tiIIlODY dailIlt:.od title under the person who 
made the deduration~"): 1S07. Sheaffer 11. 

Eakman. 56 .Pa. 144. 151. 
The following seems analogous. though the 

olTer was Cor another purpose: 1885, Jacobs 1>. 

('wlagllBn, 57 Mich. 11,23 N. W. 454 (use and 
occupation as tenant: deCence, surrender and 
rc-lellSC to M. as tenant: M.'s declarations ill 
po~session that he held under defendant were 
admitted Cor plaintifJ). 

799 



, 

§ 1779 HEARSAY RULE NOT APPLICABLE [CHAP. LVIII 
-

ship of those cattle is no evidence of title"): "The law gives to the possession of either 
real or personal property under a claim of title the effect of being 'prima facie' evidence of 
title. It is sometimes briefly stated that' expression is "primp. facie" evidence of title.' 
But, when so stated, it is always implied that the possession is under a claim of title. It 
is that fact which gives to it its character and legal effect. . • • J t is thus that, wher
ever title is sought to be proved by the claim of title accompanying that pos
session is not only proper but material and necessary to be known. And inasmuch as 
every person whose title is in issue is permitted to make out a 'prima facie' case by proving 
what title he claimed in connection with it. The immediate point of inquiry is, what 
title was claimed, and not what really eldsted; and, that being so, inasmuch as what a 
man claims consists of what he asserts and declares in respect to his rights, his declara
tions are original evidence of the fact. And to allow him to prove them for that purpose 
is no more liable to the objection of allowing him to manufacture evidence for himself 
by his own statements than it would be, where it becam..! material to prove a particular 
demand or notice, to allow him to prove his own declarations containing such notice or 
demand. The very nature and object of the inquiry establish the limit to the effect of 
his declarations as evidence. They are evidence only to show to what extent he claimed 
title; and, so far as they go beyond that and assert any facts in regard to the title, they 
are not evidence of any such facts .•.. It may be that, on proof of possession merely, 
the law in the absence of any further proof would presume that the party claimed a per
fect title; .•• [but) if there is any such legal presumption, it would seem to furnish a 
sufficient answer to any apprehended danger from allowing a party to prove [expressly] 
that he claimed title; for such proof would show nothing more than the law would pre
sume without it. . • • [The defendant was thus not entitled to the instruction that the 
plaintiff's] assertions of ownership were not 'evidence of title.' It is true they were not 
direct evidence. His statements that he had bought the cattle were not evidence of that 
fact. But it was in its nature e.xplanatory of his possession and of the title which he 
claimed. It was equivalent to a direct assertion of ownership; and such assertion the 
law allows to be given in evidence accompanied with evidence of possession, and to both 
[together] it gives the effect of 'prima facie' evidence of title. I think, therefore, the 
Court were not bound to say that the plaintiff's assertions of ownership were no evidence 
of title'. They were evidence to prove the fact of such assertion; which fact, in connec
tion with another, warranted an inference of title. They had therefore an ultimate bear
ing upon that question; and were proper to be considered by the jury to prove the fact 
of a claim of title." 

1873, BREESE, C. J., in Amick v. Young, 69 Ill. 542, 544: "It has always been held that 
one strong indication of ownership of personal property . . • is exercising acts of owner
ship over it, having it in actual possession, making and paying for repairs upon it, offering 
to sell it, etc., which furnish presumptive evidence of actual ownership; subject, however, 
to be rebutted by an adverse claimant. Acts and declarations of a party in actual pos

are not admitted on the theory that any peculiar credit is due to such party, but 
because they give character to the facts to be investigated." 

All that can be said in opposition to the theory is found in the following 
forceful dissenting opinion: 

1870, DIXON, C. J., in Roebke v. Andrews, 26 Wis. 311, 324: "[In the first place,] it is 
something new to me in the law of Evidence, if a party can thus make title to property in 
himself by first declaring to third persons that he owns it and then bringing such third 
persons into court to testify to his declarations. . . • If I lend another my horse for a 
month or three months, and he takes him and keeps him, and in the meantime he tells 
his family and neighbors and acquaintances that the horse is his, that he has bought, paid 
for, and owns him, or that I have given him the horse, and if at the end of the time he _. 
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refuses to surlender the horse and I bring suit, as I am compelled to, a1l those declarations 
become evidence of title in his favor against me, and the jury may find that the horse is 
not mine after all, but is his. He and I, being the only witnesses to the transaction, may 
testify, I to the lending and he to the purchase; or the number of 'witnesses may be other
wise equally divided; and he brings in the declarations to turn the scale in his favor. He 
being in possession of the horse, his declarations that he bought and owned him are ad
:nitted; but, I not being in possession, my declarations to the contrary, and that I only 
lent the horse, though never so frequently made, are excluded. The advantage which 
he has over me is very manifest, and the great injustice of such advantage equaUy so. . •• 
(2) In saying tllis, I do not, of course, mean to say that there may not be circumstanl'CS 
under which the declarations of the party should be received. • •• Such nre cases where 
the nature of the posEcssion [as adverse) becomes a material point of inquiry and the dec
larations are admitted in explanation of it. . . . But the present is not a case of that 
kind, and not one falling within any of the exceptions. The nature of the plaintiff's pos
session . . . WIIS whoUy immaterial. There was no question under the statute of limita
tions and no legal right or proposition of law dependent upon it. The sole question in issue 
was the question of title, and that was a direct one, whoUy disconnected with any collateral 
fact or circumstance growing out of the nature of the plaintiff's possession or what he 
may have said or claimed with respect to it. In such a case, the possession, or 'prima 
facie' evidence of title afforded by possession, is a circumstance of no weight; it signifies 
nothing at all as against the direct evidence of title by which the rights of the parties must 
be tested. • . . [3) As to the opinion intimated [by the majority of this Court) that pos
session is not 'prima facie' evidence of title, and that to become such a claim of title evi
denced by the declarations of the party that the property is his [is needed,) • • . if this be 
so, then what is to become of the . of the party who is so unfortunate as never to 
have made any such declarations? ••• It is something entirely new to me if the posses· 
sion of such persons is to be regarded as less evidence of the title than the same kind of 
possession by the noisy, garrulous individual who can bring many witnesses to testify to 
his declarations. • • • [The rule is in truth) that upon bare possession being shown, with 
nothing to qualify or rebut its effect, the law presumes that the person having it holds 
under claim of title, and is the owner, until something to the contrary be shown. . • • 
(4) But it may be said, after all, that the difference between myself and my brethren is 
more imaginary than real, inasmuch as they hold that the declarations were admissible 
only to show that title was claimed. • . . [But,) in affirming the refusal to instruct, my 
brethren necessarily affirm this proposition, not merely that the statements of a person 
in possession of property are evidence of the claim of title made by him, but also some 
evidence of the title itself; and the question as to how much or what evidenre of title they 
shall be, or what weight or influence they shall have in determining the fact of title, is also 
nC<'essarily left to the uncontrolled discretion of the jury. It being determined that the 
statements are admissible and that they are some~evidence of title in favor of the party 
making them, it "ill be found quite impossible, I think, by any instruction which can be 
given, to guard against the dangerous tendency of such testimony or to • or prevent 
the improper and injurious influence which it mny have upon the minds of the jury .••• 
The mischiefs which must result from this course of decision to my mind are manifest." 

As to these opposing arguments, perhaps all that need be said is this: In 
the first place, the theoretical soundness of Mr. Justice Paine's exposition 
remains untouched. In the second place, the danger in practice of using 
such declarations is overestimated; it is not likely that a jury would allow 
an opposing claimant's direct evidence of title to be overthrown by the pos
sessor's mere assertions; and, if there is no such direct evidence, then no 
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gxeat harm is likely to be done in allowing the possessor to strengthen the 
conceded presumption in his favor by exhibiting the positiveness and com
pleteness of his claim. Both in theory and in policy the admission of such 
declarations seems proper. 

The state of the precedents is as follows: 
(1) In miscellaneous instances, involving sundry disputes oj title, the use 

of such declarations has by some Courts been sanctioned. 1 In others, such 
declarations have been excluded; some Courts (as usually in the earlier 
rulings) not noticing the present theory,2 others distinctly repudiating 

I 1779. 1 Alabama: (cases cited infra, 
notes 5, 6, 8); Ark. 1859, Yarbrough v. Arnold, 
20 Ark. 592, 597 (issue as to the identity of a 
slave claimed by plaintiff under a deed oC trust; 
grantor's declarations, while in possession after 
the grant, identifying the slave, admitted for 
the plaintiff); Georoia: 1861, Gill v. Strozier, 
32 Ga. 688, 693 (issue whether slaves in the 
plaintiff's intestate's pOSl!cssion were loancd or 
given to him by his father-in-law; the in
testate's declarations of claim, admitted as 
assisting the" presumption of ownership arising 
Crom possession "); Illinoi8: 1898, Martin v. 
Martin, 174 Ill. 371, 51 N. E. 691 (notes of 
testator in possession of deCendant; deCend
ant's claims of ownership, admissible to show 
the nature of the possession raising a pre
sumption of ownership); Indiana: 1882, 
Bunnell v. Studebaker, 88 Ind. 338 (trover for a 
horse; issue as to Ho's ownership; H. 's declara
tions while in possession, admitted); 1883, 
Kuhns v. Gates, 92 Ind. 66 (replevin; declara
tions of claimant's grantor in possession, ad
mitted); 1884, McConnell 11. Hannah, 96 Ind. 
102, 104 (admitted for possessor's adminis
trator against his daughter, claiming under a 
purchase at a sheriff's sale): 1884, Creighton 
11. Hoppis, 99 Ind. SGS (whether a deed WIl8 

intended as a mortgage only; the grantor's 
acts and declarations, while remaining in 
possession, admissible to strengthen the 
presumption of ownership); Iown: 1872, 
Wilson II. Patrick, 34 Ia. 362, 371 (admiBllible 
only where the declarant was in possession) ; 
M usouri: 1866, Darrett v. Donnelly, 38 Mo. 
492, 494 (declarations of a possessor "ex
planatory of his possession, as that he held in 
his own right or as a tenant or. trustee of 
another," held admissible; but not declara
tions as to the terms of a contract of sale 
already made); 1878, Hs.nnibal &: St. J. R. Co. 
t'. Clark, 68 Mo. 371, 374 (issue as to title 
between plaintiff and defendant's intestate; 
the inteBtate's claim of title while in possession, 
admitted, but not his statement as to having 
got a certificate, etc.); 1883, Lemmon II. Hart
sook, 80 1\10. 13, 22 (similar, the issue being as 
to boundnry: preceding ease ignored; the 
opinion confuses this question and the rule as 
to boundary statements by deceased persons, 
ante, § 1563); 1906, Falmers' Bank ~. Barbee, 

198 Mo. 465, 95 S. W. 225 (plaintiff claiming 
under A. one of three children and heirs of B. ; 
Ao's nssertions of a grant to himself from the 
other children, not admitted in favor of 
plaintiff claiming under A.; following Turner 
v. Bclden, Mo., infra) ; MOTltana: 1922, Williams 
v. Gray, Mont. ,203 Pac. 524 (con
version of wheat; Roebke 11, Andrews, Wis. 
followed); Pennsylvania: 1818, Sampson v. 
Sampson, 4 S. &: R. 329, 330 (whether a land
warrant, paid for by the Cather J. but taken in 
his son's name, was intended as an advance
ment; the father's declarations, accompany
ing acts of ownership, admitted); Vermont: 
1827, Moon v. Hawks, 2 Aik. 390 (issue whether 
a mare WIU! the property of plaintiff or of R., as 
his donee; Ro's long possession of the mare, 
and his acts and claim of ownership, held 
admissible; .. with respect to personal chattels, 
possession alone is presumptive evidence of 
property"); 1827, Bullard v. Billings, 2 Vt. 
309, 313 (similar ruling as to the ownership of a 
wagon, the issue being whether the delivery of 
it was by pledge or by sale): W lI8hinaton: 
1921, Percy v. Miller, 115 ',,"ash. 440, 197 Pac. 
638 (action by an administrator to recover 
personalty belonging to the testator; the 
testator's declarations oC ownership, while in 
possession, admitted to show title); W is
consin: 1870, Roebke v. Andrews, 26 Wis. 311 
(action for price of cattle sold, the defendant 
alleging that the plaintiff's father was the 
owner; plaintiff's declarations of title while in 
pOBBCssion, admitted, Dixon, C. J., diss.; 
quoted supra); 1900, Cuddy v. Foreman, 107 
Wis. 519, 83 N. W. 1103 (approving Roebke 11. 
Andrews). 

2 Cali/ornia: 1874, Fischer 11. Bergson, 49 
Cal. 294, 297 (declarations by K. in possession, 
that a deed by him to B. was made as a mort
gage only, not admitted for K.'s administrator) ; 
Gfl()roia: 1903, Dozier II. McWhorter, 117 Ga. 
786,45 S. E. 61 (whether an execution-lien was 
the property of D. personally or as executor; 
his declarations of claim, not received on 
behalf of hi(estate, partly because he was not 
in possession of the Ii. fa.); Indiana: 1853, 
Travis v. Barkhurst, 4 Ind. 171, 172; Mcusa
chuselb: 1856, Ware 11. Brookhouse, 7 Gray 
454, semble; MU80Uri: 1846, Turnerv. Belden, 
9 Mo. 787, 790 (T. sent a slave to his daughter I 
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it.3 Wherever such declarations of claim are regarded as admissible, dec· 
larations of di3claint would also be admissible in fa\'or of the opponent, as 
repelling the presumption; but as these would usually also be receivable 
as admissions (ante, § 1082) the question is not often a practical one.4 

(2) A special situation arises where the parties opposed are, on the one side, 
creditors levying upon property, as that of t!zeir debtor Doe, and, on the other 

P. married the daughter; plaintiff claimed as to K. 's being bailee or donee of a mare 
under P., the issue being whether the gift to from the defendant; K.'s declarations of claim, 
the daughter by T. was absolute or condi- while in possession, not admitted for his 
tional; Po's declarlltions of absolute title while representative); Wisconsin: 1905, Vagts 17. 

in possession were not admitted for the plain- Utman, 125 Wis. 265, 104 N. 'V. 88 (title to 
tiff; Xapton, J., found no authority for "the n horse; rule held not applicable on the 
position that the squatter or trespasser can fact~). 
by his own dcclarations elevate his title into • Fed. 1909, State e:t reI. Dykes 11. Hencken, 
8 fcc simple, or that the bailee or trespasser of 8th C. C. A., 174 Fed. 624 (property seized by 
personat chattels can by his own declarations creditors of M., T. being in possession; T.'s 
com'ert his bailment into an absolute inter- d,'r1amtions of disclaim, not admitted in M.'s 
est "); 1905, Swope 11. Ward, 185 Mo. 316, 84 favor because T., though plaintiff's agent, was 
S. W. 895 (Turner II. Belden approved; Darrett not IIgent to make admissions; no authority 
II. Donnelly, aupra, n. }, lIIlid not to be in citl'd); .-irk. 1921, Jeffl'rson v. Souter, Ark. 
conflict); New York: 1806, Waring 11. Warren, , 23:J S. W. 804 (husbund's admissions that 
1 Johns. 340 (woman's declarations, after he WIIS tenant only, received as against wife 
marriage tv defendant, and while in possession, Bel' king to redeem from grantee holding under 
not admitted for defendant against a purchaser a deed ahsolute in form); Ind. 1862, BooDe Co. 
from the woman's first husband before present Bank v. Wallace, 18 Ind. 82, 86 (declarations 
marriage); North Carolina: 1869, Devries 11. disclaiming title, offered by a robbed perSOD 
Phillips, 63 N. C. 207 (the issue bl'ing as to nguinst one claiming under a thief; not de-
J.'s title, J.'s claim of ownl'rslup while storing cided); 18SS, Durham ~. Shannon, 116 Ind. 
the goods w&s excluded). 403, 407, 19 N. E. 190 (admitted against pur-

3 Pederal: 1920, Dolbear r. Gulf Prod. Co., chaser under ndministrntor's sale, in favor of 
Penn r. Phoenix Devel. Co., 5th C. C. A., 268 declarant's prior donee); I a. 1859, Taylor 11. 

Fed. 737 (title based on lost deeds, but without Lusk, 9 Ia. 440, semble; Milln. 1897, Elword 11. 

possession; deelarations without posses.-ion Saterlie, 68 Minn. 173, 71 N. W. 13 (action by 
or nct of control, not admissible under the indorsee of note given to G. to pay for horses 
present principle); Kamas: 1921, Churches 11. sold; defence, fraudulent representations, G. 
Westl'rn Union Tel. Co., lOS Kan. 431, 195 being not the owner of the horses, but llgent 
Pac. 610 (alleged trust agreement between for the plaintiff; G.'s declarations, while in 
predeeessors of defendant and plaintiff to possession, of plaintiff's ownership admitted); 
divide property between heirs of each on denth /tlo. 1865, State v. Schneider, 35 Mo. 533, 536 
of survivor of the tv;o; declarations of defend- (issue as to title to timber between B. nnd C.: 
ant's predeccs.."Or, while in posseasion, in favor B.'s declarations of title in C., while cutting 
of defendant, held inadmissible); Maine: the timber, admitted for C. to show that B. 
1865, Holmes 11. Sawtelle, 53 Me. 179 (plain- ohtained possession as agent and not as ven
tiff's tl'stator's ,1eclarations of claim, while dec); IS66, Darrett v. Donnelly, 38 Mo. 492 
in possession, not admitted for the plaintiff (see citation supra, note 1); 1885, Anderson 
against one claiming nnder a donee by an at- v. McPike, 86 Mo. 293, 299 (declarations, dis
leged prior gift from·the testator); Musouri: claiming title, by a stranger in possession, 
1855, Criddle 11. Criddle, 21 Mo. 522 (similar admitted; opinion confused, and no prece
ruling to Turner 11. Belden, supra; Scott, J.: dents cited); 1891, Meier 11. Meier, 105 Mo. 
"When a person is in possession of property, 411, 422, 430 (preceding case appro\'ed, in a 
whether real or personal, and nothing more confused opinion); N. C. 1903, Gross 11. 

appears, the law presumes that he is the owner Smith, 132 N. C. 604, 44 S. E. 111 (the plain
of it; he cannot, whilst thus possesscd, make tiff's daughter lived "ith her father, and a cow 
a title for himsclf by his own declarations or was kept in her father's pasture; the father's 
as.,ertions"); 1858, Watson II. Bi89ClI, 27 Mo. declarations, while the cow was there, that it 
220, 233 (similar): 1866, Darrett I). Quimby, was hers by gift from him. admitted, in an 
38 Mo. 492, 494 (confused statements); 1918, action against n purchaser from the (ather's 
Weller 11. Collier, Mo. ,199 S. W. 974 administrator); Or. 1922, Tracy 11. Juanto, -
{conveyance to a daughter in fraud of erl'di- Or. ' , 205 Pac. 822 (trespMS by sheep; 
tors; Criddle II. Criddle followed); Ohio: dedarations by the herder that defendant 
1864. Kyle 11. Kyle, 15 Oh. St. IS, 20 (issue W88 owner, admitted for the plaintiff). 
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side, a party claiming the property as belonging to him and not to Doe. Here 
the possessor making the offered declarations of claim may have been either 
the now claimant himself or the debtor Doe; and the two cases must be 
considered separately: 

(a) When the possessor-declarant was the now claimant against Doe's 
creditor, his declarations of claim, under the present principle, ought to be 
admissible for hi1llself,5 His declarations of disclaim would equally be re
ceivable for the creditor (as in par. 1, supra); but they would also always 
be usable to this end as admissions, and thus the question does not seem to 
have arisen. 

(b) When the possessor-declarant was the debtor Doe, his declarations of 
claim will of course favor the creditor's case, as against the now claimant's, 
and upon the present principle ought to be admitted for the creditor. In 
the case where the claimant sets up a title l)rior and superior to that of the 
debtor Doe, the situation is simple; for on no other principle than the present 
could such declarations by Doe be receivable.6 But where the now claim-

6 Ala. 1850, Thompson v. Mawhinney, 17 witness at large, under shelter of explaining a 
Ala. 362, 366 (admissible; here excluding asser- possession "). 
tiona as to the contract by which title was 6 The rulings arc not harmonious: Federal: 
claimed); 1895, Larkin v. Baty, 111 Ala. 303, 1904. McKnight ~. U. S., 130 Fed. 659, 667, 
18 So. 666 (wife's declarations while in posses- 65 C. C. A. 37 (action for cattle of Josephine 
sion of a cow. admitted for her against hus- H .• wife of Jnhn H., seized by defendant on 
band's creditor; in this case the doctrine is attachment against John II.; the latt~r's 
loosely dated back to McBride 'D. Thompson, declarations of claim in possession, not ad-
cited supra, § 1 i78. 1I0te 4; but that case seems mitted for the defendant; reasons obscure); 
not to have proceeded on the present theory, Alabama: 1842, Oden v. Stubblefield. 4 Ala. 
though the Cacts would have admitted of it) ; 40 (sec citation infra. note 8); 1846. Gary v. 
Ill. 1867, Whitaker v. Wheeler, 44 Ill. 440, 442 Terrill, 9 Ala. 206 (see citation infra. note 8) ; 
(trover against a sheriff le\'ying; possessor's 1906. Baker v. Drake, 148 Ala. 513, 41 So. 845, 
declarations admitted for himself); MasB. 8emble (excluded); 1909. Cohn & Goldberg 
18:31, Boyden t.. Moore, 11 Pick. 362, 365 L. Co. v. Robhins. 159 Ala. 289, 48 So. 853 
(veudee's declarations, directing the goods to (injury caused by defendant's wagon driven by 
be cared for at his expense, held admissible" to H.; Ho's statement, aCter the accident, reply
show that the possession and acts of the Bon ing to the plaintiff's inquiry whose wagon 
[vendor} were those of an agent"and"torepel the it was, that it was the deCendant's. not ad
suggestion of secrecy"): W1·S. 1905, Griswold v. mitred as evidence of ownership; McClellan, 
Nichols, 126 Wis. 401, 105 N. W. 815 (sale by a J., diss.; the o»inion leaves IJudissipated the 
son to a father in Craud of creditors; the father's confusion in the decisions of this State); 
declarations in possession, admitted in hisCavor, .4rkansa.~: 1905, Terry v. Clark, 76 Ark. 435. 
following Roebke v. Andrews, supra, n. 1). 88 S. W. 987 (creditor claiming furniture 

Contra: 1906, Samaha v. Mason. 27 D. C. against the debtor's wife; the debtor's decla-
App. 470, 477 (replevin for rugs claimed by the rations of ownership, not admitted for the 
clefendant by purchase from H. who purchased creditor);. Connecticut: 1847, Avery 11. 

from plaintiff; the defendant's statements as Clemons. 18 Conn. 306, 309 (trover for a 
to the ownership oC the rugs at the)ime of their wagon attached by defendant as the. property 
seizure by replevin wtit, excluded, not being of S.; plaintiff claimed the wagon as bailor 
merely explanatory of possession); 1868, lMur- to S.; defendant alleged that S. had obtained 
ray v. Cone, 26 Ia. 276; 1860, Swindell 1:. it by exchange Crom B.; So's declarations in 
Wardon. 7 Jones L. N. C. 575 (possessor's possession, claiming it as his own, were ad
declarations, not admitted against the vendor's mitted for the defendant; quoted supra); 
creditors; Manly, J.: "If he claim in his own Georoia: 1905, Smiley 11. Padgett, 123 Ga. 
right, no declaration of his can rightfully be used 39. 50 S. E. 927 (execution under a lien by P. 
to prove morc than the presumption arising from on goods possessed by H., but now claimed by 
possession; and if that be a party's position, it S.; Ho's declarations of ownership, in posses-
would seem thnt his declaration can uot be sion. admitted for P.); Mas.~achU8eU8: 1862, 
used for IIny IC!,>itimate ohjeet:. . . [other- MeGougb v. Wellington, 4 All. 502 (excluded) i 
wise, it] would be introducing tht! purtr as a 1881, Fellows v. Smith, 130 Mass. 378 (same) i 
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ant derives title by purchase (or attachment) under the debtor Doe, and Doe 
(by hypothesis) has retained possession after the sale, Doe is in the position 
of an assignor to the claimant; hence, although the present principle would 
suffice to admit Doe's declarations, yet the further question arises whether, 
as admis$ions of an assignor or grantor, Doe's declarations can be used to effect 
his assignee. His declarations, it must be remembered, are made in posses
sion, after transfer; they claim title in himself, and are offered by the creditor; 
and they practicall~r amount to a statement that the transfer was made in 
form only, without intent to pass title. Now as admissions, several possible 
theories may pe invoked for these declarations: either they ma~' be absolutely 
rejected as admissions made after formal divestment of title; or they ma~' be 
received as declarations of intent, showing the debtor's fraudulent intent; 
or they may be received provided there appears a conspirae~r to defraud 
creditors, so as to charge the purchaser with the admissions of his co-con
spirators; the judicial conflict upon these theories has been already examined 
(ante, § 1086). The important thing to notice in this place is that, upon the 
present theory of verbal acts corroborating the presumption from p08se$sion, 
none of the above limitations stand in the way; b~' abandoning the use of 
these declarations as admissions. and by lIsing them as verbal acts, we lelwe 
ourselves with only one restriction, namely, that the declarations must have 
been made by one in possession. Such is the important difference in practical 
effect between treating them as admissions and treating them as verbal acts 
to aid the presumption from possession. 

This theory, in its present application, is well e:\'Pounded in the following 
passage: 7 

1920. Koski v. Haskins, 236 Mass. 346, 128 
N. E. 427 (trover against a deputy sheriff, 
attaching goods as those of P. but claimed by 
plaintiff; P.'s declarations that the goods were 
his, excluded); 11,fichiqan: 1913, Freda 11. 
Tishbcin, 174 Mich. 391, 140 N. W. 502 
(creditor replevying goods in T.'s possession, 
as against T.'s widow; T.'s declarations not 
admitted for plaintiff, ownership and not 
possession being the sole issue); .If irlncso/a: 
1881, King D. Frost, 28 Minn. 417. 10 N. W. 
423 (issue whether H. was owner or plaintiff's 
bailee; H. 's declarations of claim in posscSl:lion, 
not admitted for H.'s creditor); 1890, Dailey 
v. Linnehan, 42 :\Iinn. 277. 44 N. W. 59 
(similar; declarations admitted; preceding 
casc not cited); 1893. Olson D. Swenson. 53 
Minn. 516, 519, 55 N. W. 596 (similar; King 
11. Frost followed); 1901, Whitney v. Wagener, 
84 Minn. 211, 87 N. W. 602 (creditor's suit to 
recover assets of S.; plea alleging them to be 
corporate assets; 8.'8 declarations, as agent 
of a corporation, as to his ownership of a note, 
held not receivable unless the note was in his 
individual possession); ltfissouri: 1904, Ver
million D. Parsons, 101 Mo. App. 602. 73 S. W. 
994,107 Mo. App. 192,80 S. W. 916 (husband's 
declarations of claim, not admitted for the 

creditor against the wife claiming by prior 
title); Montana: 1905, Chan v. Slater, 
33 Mont. 155, 82 Pac. 657 (attachment on 
property of the husband, claimed by the plain
tiff wife; the husband's declarations of claim 
in possession. admitted for the creditor); 
North Dakota: 1912, Wipperman Mere. Co. 
11. Robbins. 23 N. D. ~08, la5 N. W. 785 
(vendor suing for goods attached by the 
creditor of the vendee F.; declarations by B .. 
aSo'lCnted to by F. in possession, admitted for 
the defendant; citing the above text); Oreoon: 
1902, Noblitt v. Durbin, 41 Or. 555. 69 Pa". 
685 (whether N. or his wife was owner of per
sonalty; his declarations of claim, in posses
sion and while hiring out the property. held 
admissible for his creditor against the wife; 
but here the declarations in fact offered were 
not assertions of claim and were excluded); 
Utah: 1919. Androvitch D. Fowler, 54 Utah 
506, 182 Pac. 222 (plaintiff claimed a popcom 
stand leased to K., but attached by defendant 
under a judgment against K.; K.'s declarations 
of claim in possession, excluded). 

7 Another exposition will be found in Askew 
11. Reynolds, 1 Dev. & B. 367, quoted arne. 
§ 1086. 
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1875, SHERWOOD, J., in Burgert v. Borchert, 59 Mo. 80, 86 (admitting a debtor's declara
tions, while in possession, against the vendee): .. In investigations of the character in
volved in the case at bar, there are two prominent questions presented: First, were the 
parties to the transaction actuated a motive to hinder, delay, or defraud the creditors 
of the vendor? Second, was of the goods alleged to have been sold, accom-
panied by delivery in a reasonable time (regard being had to situation of the property) and 
was the alleged sale followed by an actual and continued change of the possession of the 
things said to have been sold? Any evidence, therefore, tending to shed light, even re
motely, on the subject of these inquiries, is admissible. And if the first question is an
swered in the affirmative, or the second in the negative, the result must be in favor of 
those attacking the sale. For this reason testimony must be elicited, as to the possession 
of the goods; as to the character of that possession; as to whether it and the delivery of 
the articles sold was open, notorious, and unequivocal; as to the declarations of the party 
in, or apparently in, possession, as to the quantity and value, or apparent quantity and 
value of the goods at or about the time the alleged sale was effected; as to whether the 
sale was secretly and knowingly made, or maue in the usual and ordinary course of busi
ness upon an adequate consideration •.•• Testimony-of the kind mentioned, or of a like 
nature, is always receivable to establish or to overthrow thereon the 'bona fides' or the 
validity of the given transaction. The rule is familiar, that the declarations of a party in 
possession of property are verbal acts, and are admitted as explanatory of the nature of 
that possession." 8 

, The extent to which the present principle and were co-workers in the purpose to 
is favored by the different Courts may be seen defraud," i. e. the theory of conspiracy); 
by comparing the cases below with those col- 184.6, Gary v. Terrill, 9 Ala. 206 (issue as to 
looted ante, § 1086 (fraudulent assignor's the title of a slave in possession of T., claimed 
admissions) ; but for Alabama, Missouri, arid by defendant as T.'s bailor; T.'s claim of titlo 
North Carolina, all the rulings are placed here, while in possession, admitted for his vendee at 
because in the first State they are hopelessly a sheriff's sale); 184.6, Webster p. Smith, 10 
confused, and in the other two there has been Ala. 429 (" while it is allowable to provo tho 
a shifting of theories; note also that the dec- statements of ono in possession, in explanation 
larations may sometimes (as in Foster v. of the poBBession, it is not permissible to show 
Nowlin, Wilson 11. Woodruff, Mo.) come in everything that may have been said by him in 
as self-contradictions discrediting a party- to the title, as, that it was acquired 
witness: bona /ide and for a valuable consideration ") ; 

ENGLAND: 1828, Willies 17. Farley, 3 C. & 1846, Abney 17. Kingsland, 10 Ala. 355, 360 
P. 395 (plaintiff had bought W.'s goods on (debtor's declarations of intent to defraud, 
execution for his own claim; W. remained in after sale and during poBBcssion, held admis-
pOSBeBBion; defendant seized the goods sible for the creditor if there is other evidence 
on another creditor's execution; W.'s state- of a combination to defraud; such declarations 
ments in possession were offered by the defend- distinguished from mere declarations of claim 
ant to prove "the plaintiff's execution was "explanatory of poBBession"); 1848, Beall v. 
merely colorable"; Vaughan, B.: "What Ledlow, 14 Ala. 623, 526 (debtor's declarations 
J. W. ssid as to whose the goods were, he being in poBBcssion, admitting that his father was 
then in possession of the goods, is evidence"; owner, received against the son's creditor); 
no theory stated). 1848, Degraffenreid 11. Thomas, 14 Ala. 681. 

CANAnA: 1896, Linton v. Sutherland, 40 684 (like Thomas 11. Degraffenreid, infra, with 
N. Sc. 149 (judgment debtor's admissions, other declarations; opinion not clear); 1849, 
after dato of a deed to defcndant, that the Parker v. Goldsmith, 16 Ala. 526 (declarations 
deed was meant as a mortgage only, not of a defendant who had taken goods from 
admitted against defendant). the plaintiff's possession, claiming as his own 

U!ili'EiD STATEiS: Alabama: 1842, Oden 11. when called upon for surrender, not admitted 
Stubblefield, 4 Ala. 40 (issue whether S. or his for himself); 1849, Darlin~ 11. Bryant, 17 Ala. 
son was owner, the son's vendee claiming by 10 (issue as to the plaintiffs' joint ownership 
gift from plaintiff to the son; the son's decla- of a boat; the statement of B., the captain 
rations of claim while in admitted and joint owner, while in poBBcssion, that W. 
for the vendee); 1845, Il. Mayo, 8 was also owner, admitted; "as they qualify 
Ala. 105, 112, 114 ("the declarations of tho the poB8CSSion they constitute the 'res gest:e', 
vendor were only admiHSible upon tho hypoth- and tend to establish the possession of both B. 

that he retained tho possession, or himself and W.; this being established, the legal pre. 
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(bb) Here also (on the same principle as in par. a, supra) the debtor's decla
ratioruJ of disclaim are receivable. Who will wish to use them? Where the 
lIumption of ownership arising from such joint So. 881 (rival claimants under husband and 
possession attaches. and 'prima facie' entitles "'ife; the children's statements, while acting 
them to a joint action "); 1850, Nelson~. a8 agents to deposit the cOttOIl, admitted to 
Iverson, 17 AlII. 216. 222 (declarations of plain- show father's title); 
tiff's donor, made after the date of the alleged Florida: 1903, Volusia Co. Bank t1. Bigelow, 
gift, but while stiU in possession, admitted 45 Fla. 638, 33 So. 704 (declarations of a 
against the plaintiff so far as they merely husband-debtor in possession admitted for 
claimed possession as owner. but not so far as the creditors against the nife-mortgagee) ; 
they recited past occurrences); 1850, Thomp- Illinois: 1873, Amick ~. Young, 69 Ill. 542, 
son 17. Mawhinney, 17 Ala. 362, 366 (issue as 544 (debtor-possCS8or's declarations, admitted 
to the title to a cotton crop; the plaintiff's for the attaching creditor) ; 
declarations while in posscssion of the land, Indiana: 1889, Maus ~. Bome, 123 Ind. 522, 
admitted in thei!' favor so far as they claimed 24 N. E. 345 (debtor-possessor's declarations, 
lin interest, but not so far as they recited the admitted for the attachment creditor against 11 

terms of the contract hetween the plaintiffs and creditor against a purchaser); 
the owner of the land); 1850, Thomas v. Iowa: admitted, except as othe~wise notcd: 
Degraffenreid, 17 Ala. 602, 60S, 27 Ala. 651, 1851, Ross 17. Hayne, 3 G. Gr. 211, 214 (cattle); 
656, 659 (declarations of the claimant's ven- 1865, Blake v. Gra .... es, 18 Ia. 312, 314 (horse) ; 
dor's donor, after the aUeged gift and while IS77, Stephens 17. Williams, 46 Ia. 540, 543 
still in pOIlSC1!Sion, conceding the title to be in (pianc.); 1881, Sweet ZI. Spencer, 57 Ia. 510, 
the donee, admitted for the claimant); 1850, 512, HI N. W. 870 (stock of goods; here nar-
Strong v. Brewer, 17 Ala. 706, il3 (debtor'/! ratives of the terms of a contract were ex-
declarations after title and possession gone, cluded); 1883, Hardy ZI. Moore, 62 In. 65. 69, 
excluded); 1850. Mobley v. Bilberry, 17 Ala. 17 N. VI. 20Q (stock of goods); 1899, Nodle 17. 

428 (debtor's declarations of ownership while Hawtr.orne, 107 Ia. 380, 77 N. W. 1062 (decla-
in possession after the sale, admitted for the ration ~ by A. in possession of personalty, as to 
creditor "as explanatory of his possession "); his O"l'lnership, admitted for a creditor of A. 
1851, Foote 17. Cobb, 18 Ala. 585, 588 (dec:~ra- c1aim!.ng against B.) ; 1899, Walkley v. Clarke, 
tions of a debtor, after title and possessitJD 107 Ia. 451, 78 N. W. 70 (obscure); 
gone, excluded); 1851, Perry 17. Graham, 18 KansCl3: 1921, St. John Nat'l Bank ZI. Les\je, 
Ala. 822, 825 {declarations of the plaintiff's Kan., 199 Pac. 468 (creditor's bill for 
wife, the alleged donee, while in poBBcssion, property conveyed by insolvent husband to 
claiming title, admitted for the plaintiff; ",ife; husband's declarations of ownership, 
but not her declaration of the past fact oC the made in possession, admitted for plaintiff); 
gift): 1850, Hadden 17. Powell, 18 Ala. 314 MCl8sachuselts: 1882, Roberts 17. Medberry, 
(declarations of a debtor in possession that he 130 Mass. 100 (possession being presumptive 
had sold to the claimant, not admitted for the c\idcnce of title to a chattel, the dcc1arations 
claimant, because reciting a past fact); 1851, of a debtor, while in possession, even after the 
Nelson II. Iverson, 19 Ala. 95, 99, 24 Ala. 9, 16 time of an alleged fraudulent sale, are receiva-
(declarations of a mother, said to be in posses- ble in favor of the creditor); 1896, Parry v. 
sion as bailee for her infant son, admitted on Libbey. 166 Mass. 112, 44 N. E. 124 (similar) ; 
the facts); 1851, Fontaine v. Beers, 19 Ala. 1900, Produce Exchange T. Co. 11. Bieberbach, 
722,728 (debtor's agent's declarations of claim, 176 Mass. 577, 586. 58 N. E. 162 (ownership 
v:hile in possession, admitted for the creditor of notes by a bank; entries in the bank's 
against an alleged prior purcbaser); 1855, books admissible as "acts of ownership com-
Martin ZI. Hardesty, 27 Ala. 458 (like Mobley petent to prove title in the bank ") ; 
v. Bilherry); 1856, Upson 17. Raiford, 29 Ala. Minnesota: 1899, RoJlofson v. Nash, 75 Minn. 
188, 194 (declarlltiolls by a dllbtor in possession 237, 77 N. W. 954 (title to personalty; the 
that the property belonged to bim, admitted predecessor's possession being shown to raise 
on the authority of Darling II. Bryant and en- a presumption of title, his declarations, while 
I!uing cases): 1880, Kirkland 17. Trott, 66 in possession, as to its character were admitted : 
Ala. 417, 420 (defendant's tenant's declarntioll, here for the father's creditors against sons 
when taking possession, that he did so for claiming title) ; 
defendant, admitted against defendant on an .Montana: 1899, Gallick 17. Bordeaux, 22 Mont. 
issue as to his wlongful possession); 1905, 470, 56 Pac. 961 (declarations of debtor in 
Ard t!. Crittenden, Ala. ,39 So. 675 possession, admissible as "explaining the 
(mortgagor's statements to third persons, character of his possession") ; 
at unspecified times, not admitted); 1915, MUBoun: here compare the cases cited ants, 
Murphy II. Pipkin, 191 Ah\. 111, 67 So. 675 §§ 1778, 1779; 1830, Foster v' Wallace, 2 Mo. 
(deposition of grantor remaining in possession, 231, 238 (debtor's declaration of ownership, 
received); 1915. Pelham Sitz &: Co. v. Heu- denying the alleged vendee's title, made after 
berg-Loveman D. G. Co., 194 Ala. 237, 69 the date of the :..ileged conveyance and while 

807 

• 



§ 1779 HEARSAY RULE NOT APPLICABLE [CHAP. LVIII 
• 

claimant alleges a title prior and superior to that of the debtor, the latter's 
declarations of disclaim will be useful to the claimant against the creditor; 
yet, since they could always be used against the creditor··as admissions of his 
debtor, to whom he is privy in title, there is no necessity of resorting to the 
present theory. Where, on the other hand, the now claimant derives title 
under the debtor, the latter's declarations of disclaim would be desirable for 
neither party, if they disclosed some original defect of title (e. g. that he had 
stolen the property); while if they disclaimed merely by asserting the sale to 

still in possession, held inadmissible "unlesa (preceding case cited V?ith approval); 1850. 
the privity of the F. [vendees) had been Foster v. Woodfin, 11 Ired. 339 (Askew II. 
proved "); 1835, Foster v. Nowlin, 4 Mo. 18, Reynolds followed on similar facts); 1874, 
22 (same general litigation, debtor's dcclara- Kirby v. Masten, 70 N. C. 540 (debtor's 
tions, now received, "as going to show tho declarations after assignment during pas-
nature of the possession he had"; preceding session with vendee's assent, received "to 
ruling not referred t.o); 1837, Wilson 11. Wood- qualify the extent and purpose of the pas-
ruff, 5 Mo. 40 (preceding case repudiated vn session"; Askew I). Reynolds not cited); 1878, 
that point; declarations held inadmiSSible); Gidney 11. Logan, 79 N. C. 214 (like Askew I). 

1865, Langsdorf 11. Field, 36 1\Io. 440, 445 Reynolds; Kirby v. Masten approved); 1895. 
(declarations excluded; no authority cited): Blair v. Brown, 116 N. C. 631, 638, 21 N. E. 
1865, Howell v. Howell, 37 Mo. 125 (obscure 434 (debtor's declarations after assignment, 
as to the facts); 1871, Weinrich I). Porter, 47 excluded, the conspiracy-theory being applied; 
Mo. 293, 294 (debtor's declarations after do- the Court wholly ignores all its own foregoing 
livering pos~cssion to the vendee, excluded); precedents and culpably contents itself with 
1875, Burgert v. Borchert, 59 Mo. SO, 86 citing a treatise on Assignments); 1901, City 
(debtor's declarations held admissible as National Bank v. Bridgers, 128 N. C. 322, 38 
explanatory of possession; quoted SUpra); S. E. 888 (preceding case foilcwed); 1905. 
1875, Boyd II. Jones, 60 Mo. 454, 470 (declara- Piedmont Sav. Bank 1:. Levy, 138 N. C. 274, 
tions held admissible on the theory of con- 50 S. E. 657 (trustco in bankruptcy, allowed to 
spiracyonly (ante, § 1086); "in such case, the provo declarations of tho debtor in possession 
common object and purpose having been clearly but after a&signment, to evidence the buyer's 
made out, tho declarations of one while en- knowledge and the character of the debtor'S 
gaged in the prosecution of the common object possession; follo"ing Askewv. Reynolds, supra); 
may be received against another"; Burgcrt Pen7UIylvania: 1814, Johnson "D. Kerr, 1 S. & 
v. Borchert wholly ignored); 1898, Dunlap v. R. 25 (admitted; but here the debtor-grantor 
Griffith, 146 Mo. 283, 47 S. W. 917 (Burgert I). waa the nominal plaintiff, and thus the dec-
Borchert approved and followed, on·an issue Iarations were a party's admissions); 1823, 
of title to realty); 1901, Wall v. Beedy, 161 Mo. Babb I). Clemson, 10 S. & R. 419, 426, 12 S. & 
625,61 S. W. 864 (admissible only on the theory R. 328 (declarations of debtor-glantor, as to a 
of conspiracy) ; . hiring of the custodian, and the custodian's 
Narth Carolina: 1796, Arnold I). Bell, 1 Hayw. declarations, admitted aa affecting the "charac-
396, 397 (debtor's declarations, after the sale; ter of the possession" after transfer oJf title, no 
tending to show it fraudulent, excluded; "8 apparent change of custody having occurred) I 
man's confession may be given in cvidence to Tennessee: 1895, Brooks v. Lowenstein, 95 
affect himself, bllt not to affect any other Tenn. 262, 35 S. W. 89 (debtor in 
person"); 1801, Robinson 11. Devono, 2 Hayw. before and after the plaintiff's attachment. the 
154 (declarations after an alleged gift, excluded : defendant being a later attaching creditor. 
"after declarations of the party shall not be alleging that goods had been secretly removed 
taken to explain his former transactions"): before the first attachment; the debtor's 
1804, Gray II. Harrison, 2 Hayw. 292 (similar, declarations, admitted for defendant to prove 
for a sale); 1804, Eelbank 11. Burt, 2 Bayw. 330 the fact of removal ; unsound. for hero they had 
(similar, for a gift; but declarations at the merely testimonial force; but they ",ere ad-
time of the property being taken away would missiblo under § 1086, ante). 
have been teceived); 1831, Den 11. Pickett, 3 It may be added that in the present class of 
Dov. 6 (declarations excluded, because tho cases it would be possible to receive the dec-
declarant's possession was not shown); 1835. Iarations while rejecting them for the foro 
AIIkew v. Reynolds, 1 Dov. & B. 367 (declara- going (pars. a and b, supra): since hero 
tiona after the sale and during possession. the creditor may lay hold not only of the 
claiming the goods as his own, admitted on tho presumption of ownership from possession. 
'res g('!Stm' theory; quoted ante, § 1086); but also of the presumption of fraud from con-
1850, Patton II. Dyko, 11 Ired. 237, 239 tinued possession by the assignor. 
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the claimant, they would of course be always rec:-eivahle as admissions against 
the creditor; so that no oc~sion would arise for resorting to the present prin
ciple of verbal acts. Nevertheless, it is logically applicable, and has received 
some recognition for the ~resent purpose.9 

§ 1780. Same: Distinction between the Foregoing and Other Declarations 
about or Land-Possession. Declarations about land-title or land
possession form the subject of numerous rules, resting on distinct principles. 
It is worth while, at this point, to compare them and to summarize the 
practical points of contrast: 

(1) Possessor's declarations CUI verbal acts of adverse possession (ante, 17i8). 
Here the question is whether they violate the Hearsay rule; it has been 
noticed that they do not. The conditions are merely that there shan be a.n 
issue of adverse possession, and that the declarant shall have been in occu
pation at the time. Th'ls it is immaterial whether he is deceased or not, 
whether he is a party or not, and whether the fact stated was at the time 
against interest or not. 

(2) Possessor's declaration.'f to support the pre8Umption of title front posses
sion (ante, § 1779). Here the question is also whether they violate the Hear
say rule; it has been seen that by the better opinion they do not. They 
differ from the foregoing sort in that no issue of adverse possession is 
necessary. 

gAla.: 1846, Webster !1. Smith, 10 Ala. 
429 (s(.'e citatioll BUp7a); 1848, Beall v. Ledlow, 
14 Ala. 523 (see citation 8upra); 1850, Thomas 
o. De Graffenrcid, 17 Ala. 602 (see citation 
supra); 1906. Holman !1. Clark. 148 Ala. 286, 
41 So. 765 (defp.ndant claiming under a mort
gage prior to plaintiff's; debtor's declara
tiolls of claim in possession, admitted for 
defendant); Ga.: 1897, Myers !1. Bernstein; 
102 Ga. 579, 27 S. E. 681 (declarations on 
dclivery of cotton to a warehouseman. that it 
wns the declarant's wife's, admitted, in an 
jf!9ue between the wife and the declarant's 
creditors); Mich.: 1898, Coldwater N. Bank 
17. Buggie, 117 Mieh. 416, 75 N. W. 1057 
(declarations by the husband of the defendant 
as to her ownership of goods in his possession, 
excluded, the title or possession not being 
directly involved); Minn.: 1897, Lehmann 11. 
Chapel, 70 Minn. 496, 73 N. W. 402 (wife 
claiming as owner of property bought by her 
and put in possession of husband ae agent; 
the husband's declarations while in possession, 
received, on the theory of 'res gestm', though 
the wife did not elaim title through him; the 
two principles are confused in the opinion): 
Mo.: compare the eases BUprQ, note 8: 1835, 
Foster !1. Nowlin, .; Mo. 18, 22 (declarations 
held admissible); 1837, Wilson !1. Woodruff, 
[, Mo. 40, 401 (declarations "in affirmance of the 
vendee's title." held inadmissible, "unless 
indeed" the possessiun by the debtor" forms 
8 just reason "); 1871, Thomas 11. ~htleler, 

47 Mo. ~63 (declarations of J., in 
admitting the property to be held of C. as 
bailor, rec>Ji ved for C. against J.'s creditor); 
N. H.: 1850, Walcott!1. Keith, 22 N. H. 196, 
212 (debtor's declarations, after a sale but 
during possession. held admissible for the 
buyer, as "calculated to characterize C.'s (the 
debtor's] possession and to rebut the presump
tion of ownership in him arising out of the fact 
of possession, and indirectly to show the right 
of the plaintiff [buyer]"); 1851, Bradley !1. 
Spof'foru, 23 N. H. 444 (declarations of the 
debtor that he was only bailee for the plaintiff, 
admitted against the creditor. as rebutting the 
presumption from pos!lession); N. D.: 1909, 
Johnston !1. Spoonheim, 19 N. D. 191, 123 
N. W. 830 (cited more fully ante, § 1777, n. 2); 
"VI.: 1903, Fletcher 11. ·Wakefield, 75 Vt. 257, 
M Atl. 1012 (wife's action for Ii piano, ac
quired by gift from her husband, against her 
husband's creditors; the fact of its insurance 
in her name with his assent, ddmitted). 

Contra: 1867, Earnshaw !1. Tomlinl!()n, 26 
U. C. Q. B. 610 (8. debtor's statement, whlle in 
possessioll, that property claimed by the plain
tiff against the creditors belonged to a third 
person, not the :>laintiff, excluded); 1803, 
Gruder v. Bowles. 1 Brev. 266 (debtor's decla
rations at the time of the transfer, not admitted 
for the donee). 

Compare with the foregoing ::asC8 those 
cited anle, § 1086, n. 3. 
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(3) Statemen13 of facts agaimt proprietary intere8t (ante, § 1458). For these 
an Exception to the Hearsay rule is conceded. The marked limitations 
are that the declarant must be deceased or otherwise unavailable, and that 
the declaration must be in disparagement of title. On the other hand, 
whether the declarant was at the time in possession or not, and whether he 
is a party or privy or not, is immateriaL 

(4) Statements concerning private boundarie8 (ante, §§ 1563-1570). In 
these is invoh'ed another Exception to the Hearsay rule, having two forms. 
By the one are received statements as to private boundaries by a deceased 
person having no interest to misrepresent. By the other are received similar 
statements made by a deceased owner in possession while on the land point
ing out the bounoaries. The marked differences between the foregoing Ex
ception and this one are that in the latter the fact need not be against 
interest, but it must be solely a boundary-fact. 

(5) Admi~8io1l8 as to title-defects (ante, §§ 1082-1087). Here there is no 
requirement of the decease of the dedarant; nor need the fact stated have 
been against interest; nor is possession at the time a necessary circumstance. 
But the declarant must be a party-opponent or a predecessor of his in title, 
and the statement must have been made during the eontinuance of title. 
Whether this principle admits statements made after title divested but 
while keeping possession is a question; and whether a vendor is a prede
cessor whose admissions are usable is a question. )Ioreover, the rule about 
producing the original title-documents may apply (ante, §§ 1255-1257) to 
exclude these admissions of an opposing documentary title. 

(G) Recitals ,in old deeds (ante, § 1573). An Exception to the Hearsay 
rule allows recitals in old deeds to be used 8S hearsav assertions for limited 

" 
purposes. No limitations as to parties, possession, or disparagement of title, 
here obtain. 

(7) Old lease8 and deed8 as CirC1l11l8tantial et'idence of 1JOS8e8sion (ante, 
§ 157). Under the principle of verbal acts, a lease or a deed by one in pos
session is an act of claim showing the adverse character of his occupation. 
But suppose that such a lease is offered, by one claiming under the lessor, 
without direct testimony to the accoz;npanying possession; may not the 
execution of such a document be itself sufficient circumstantial evidence 
of such possession by the maker? With certain limitations this is conceded, 
when the deed is ancient; the inference being one of circumstantial evidence. 

(8) Authentication of ancient deeds (post, § 213i). Even without direct 
evidence of execution, the age and custody of a deed may suffice to authen
ticate it as genuine. But a main question is, whether possession of the land, 
by the grantee in the deed, is also an essential circumstance. This differs 
from the foregoing question, first, in that the objects of the proof are just 
the reverse of each other, and, secondly, in that the possession involved is 
in the one case that of the grantor, but in the other case that of the grantee. 

Ail these principles are simple enough in themselv~::;. and distinct enough 
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from each other as general principles; but it is easy to see, in a comparative 
survey of them, how it has happened that Courts in applying them to super
ficially similar pieces of evidence have sometimes interchanged and mis
applied the respective limitations of principle. 

§ 1781. Declarations by Accused fonnd with Stolen Goods. On a charge 
of larceny or robbery, when the accused is found in possession of the stolen 
goods, and this circumstance is offered against him, the accused's use of hia 
own declarations in exoneration, may be treated from the point of view of 
several principles. Some uncertainty in the precedents has thus naturally 
resulted.! 

§ 1781. 1 The cases are as follows: 
ENGLAND: 1848, R. ~. Abraham. 3 Cox Cr. 

430 (burglary; the defendant had said, before 
suspicion excited, that he had found them in a 
field; Alderson, B., SIlid that if he "had given 
such an account of his possession of the stolen 
property to his neighbors, before suspicion 
existed or search made, he had not the slightest 
doubt" of its admissibility); 1844, R. 11. Crow
hurst, I. C. &: K. 370 (larceny; statement. on 
being found in possession by a constable, as to 
bUying the article, admitted v.ithoui. question) ; 
1845, R. 11. Smith, 2 id. 207 (snme principle 
recognized); 1847, R. ~. Evans, 2 Cox Cr. 270 
(same); 1862, R. v. Wilson, 2 F. &: F. 183 (an 
explanation volunteered by an accused on 
arrest for stealing, admitted); 1866, R. ~: 
Exnll, 4 F. &: F. 922, 929 (same as R. 17. Evans). 

CANADA: 1876, R. ~. Ferguson, 16 N. Br. 
612 (defendant's statement. on the night of 
the larceny, before being charged v.ith stealing, 
as to where he got the goods, admittp.d); 1902, 
R. 11. IDggins, 35 N. Br. 18, 28 (R. 11. F'crguson 
cited with approvnl). 

UI'o'lTED STATES: Federal: 1827, U. S. v. 
Craig, 4 Wash. C. C. 729, 730 (declarations 
when found in a room with counterfeiting 
tools, explaining his presence, admitted "not 
to prove the truth of these declarations, but 
to repel any unfavorable conclusion from the 
silence of the prisoner and his declining to give 
some explanation of the situation in which he 
was found "); 1901, Kansas City Star Co. 11. 

Carlisle. 113 C. C. A. 384, 108 Fed. 344, 360 
(accused's explanations at the time of cattle 
being found in his pollBC8sion, admitted) ; 
Alabama: 1839, State 11. Wisdom, 8 Port. 511 
513, 517 (claim of title and production of bill 
of sule, when arrested with the goods, excluded, 
on "the genernl rule that one shull not be per· 
mitted to make evidence for himself"; "it 
must be asserted before or at the taking ") ; 
1855, Spivey !1. State, 26 Ala. 90, 93, 103 
(larceny; defendant's open offers for sale. 
statements of his sources of title, and con\·ersa· 
tion with the supposed vendor's agent, ex· 
cluded); 1868, Taylor t'. State, 42 AlII. 529 
(larceny; statement, when arrested, of pur. 

from V., excluded); 1870, Crawford 11. 

State, 44 Ala. 45, 47 (burglary; statements of 

purchase, when found with the goods, ad
mitted); 1871, Maynard 11. State, 46 Ala. 85 
(larceny; defendant's "explanation as to his 
possession," excluded); 1879, Atwell 11. State, 
63 Ala. 61, 65 (fraudulently removing mort
gaged oxen; declarations at the time of 
removing and selling, that the mortgagee had 
permitted it, excluded); 1879, Cooper 11. State, 
63 Ala. 80 (larceny; allcgations of gift from S., 
made some time after arrest, excluded); 1881, 
Henderson 11. State, 70 Ala. 23, 25 (burglary; 
"if the part;;, at the time he is found in pos
BCBSion of the stolen property, and before he 
has had the opportunity to concoct evidence 
exculpatory of himself, give a reasonable and 
probable account" of his possession, it is 
admissible; some of the preceding cases, but 
not Crawford's and Cooper's, repudiated); 
1881, Allen 11. State, 72 Ala. 5 (larceny; de
fendant's statements as to title while openly 
possessing the goods, excluded); 1882, Allen 
17. State, 73 Ala. 23 (larceny; declarations 
"explanatory of possession," admissible, but 
not "respecting the source of title, or the 
contract under which he claims ") ; 1893, 
Smith 11. State, 103 Ala. 40, 43, 16 So. 12 
(larceny; statements while in possession, as 
to finding the article, admitted); 1898, Bryant 
17. Statl', 116 Ala. 445, 23 So. 40 (declarations, 
while in possl'SSion before arrest, as to the 
article being loaned to dcfendant by S., ad
mitted as "explanatory of her possession "): 
ArkamG8: 1858, Golden D. State. 19 Ark. 590, 
600 (horse-stenling; declaration, when arrested, 
that "it was strange, for he had swapped 
11 mule for a horse on the morning before," 
excluded; following State 11. Wisdom, Ala.) : 
Gooroia: 1906, Lanier 11. State, 126 Ga. 586, 
55 S. E. 496 (accused's explanatory statement 
while in possession, admitted) : 
Illinois: 1870, Comfort I). Pcople, 54 Ill. 
406 (remarks of the accused when pledlPnlr 
X's watch, admitted to indicate whether or 
not he was exercising ownership at the time) ; 
1880, Bennett 11. People, 96 Ill. 602, 607 
(" what explanation a person makes while in 
possession of stolen propcl't.y, at the time of 
the finding it in his possession, is admissible 
in evidence as explanatory of the character of 
his pOSBeSllion ") ; 
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(1) The silence of the acclised, or his failure to repel the charge and make 
explanation, when found with goods and charged, would be a circumstance 
of ('onduct available against him, either as an indication of consciousness of 
guilt (ante, § 273) or as an admission (ante, § 1071). Hence, this inference 
may properly be avoided in advance by showing that he was not silent but 
did repel the charge and claim his innocence. But, upon this principle, as 

Indiana: 1908, ~Inson r. State, 171 Ind. 7S, 64 N. C. 594 (statement when charged with 
s5 N. E. ii6 (accused's efforts to restore the stealing, admitted; quotcdanle, § 1144,note2); 
wissing property for identification by the Ohu,: 1846, Leggett tt. State, 15 Oh. 283 
"wner, excludcd) ; (larceny of a horae; defendant's con-
IOI1.'a: 1905, State v. Conroy, 126 III. 472, versations when buying the horse from one D., 
102 N. W. 417 (stlltements explaining the admitted to .. explain the inference of guilt th .. 
poS8es.~ion of a stolen revolver, made before law raises from possession of the goods"); 
accusation, admitted); Oklahoma: 1898, Mitchell v. Terr., 7 Okl. 527, 
Kentuckll: 1858, Tipper V. Com .. 2 Metc. G, 11. 54 Pac. 782 (explanations at the time of 
sembl~ (approving R. to. Abraham) ; arrest, admissible); 1904. Smith V. Terr., 14 
Louiliana: 1878, State v. Thomas, 30 La. An. Okl. 518. 79 Pac. 214 (statements on arrest 
602 (in a charge of larcmlY, the dcfence being when not in possession, excluded) ; 
a taking under claim of ownership. prc\;ous Pennsylvania: 18tH, Hhodes 1>. Com., 48 
claims of ownership were held admissible>; Pa. 396. 400 (murder and robbery; defendant's 
1915, State ~. U!bleu, 1:17 La. 1007, 69 So. st.atements. when rnon!'y was found upon him. 
808 (declarations of purchaser of stolen cattle lIS to its sourcl', admitted; "had he refused to 
that he had bought them from defendant, exphin. it would have heen evidt'nce against 
excluded on the faets) ; him ") ; -
Mai~: 1873. State v. Pettis, 03 Me. 124 Texas: 1879, Hampton V. State. 5 Tex. App. 
(larceny; dee\nrations while iu possession, 463, 467 (larceny; d .. daraticns when "his 
that he had found the arti .. l" in the street, not right to the ownership oj l.I8id property is first 
ndmitted; Appleton. C. J., and Barrows, J., questioned by scme ono eloe." ndmisaible, but 
diss., thought them admissible "ruJ tending to not declnrations .. hefore any adverse claim to 
disprove any felonious int"nt"); the property is set up and before any suspicion 
.lfa.sachusell3: 1870, Com .•. Rowe, 105l\1as.~. rests upon him"; a singular confusion of 
590 (larceny; defendant's declarations to the rules; no authority cited); 1880, :'lcPhaii r. 
shop-clerk. while holding the goods. that they State. 9 Tex. 164 (larceny of clLttle by shooting; 
had dropped out of a shawl which another declarations at the time. iudicating an intent 
woman hlld just gi\'en her to hold, admitted to prevent trespass, not an intent to appro-
.. to explain and qualify that possession and to priate, admitted); 188.3, Sitterlee V. State. 13 
disprove the inference of guilt"); Tex. 587, 592 ("any explanation which the 
Mississippi: 1879, Payne V. State. 57 Miss. party in whose possession the property is 
:148 (larceny of II cow; defendant's statements, found may gi\'o at the time," admissible); 
after selling it, to thl! bUYf'r from him, that he 1893, Martin to. State, 32 Tex. Cr. 441, 443. 
had taken it by mistake for one of his OWU. 24 S. W. 512 (the explanation must be made 
and his warning not to si:lughter it; .. exph\rJ~- when first called upon to explain); 1895. 
tions offered by the party to account for hi., Goons 17. State, 35 Tex. Cr. 73. 31 S. W. 656 
possession, if contempor9.nl'ous with it, or (similar to Sitterlee's CI\SC) ; 

offered!\t a time when he is first called upon by Vermont: 1881. State to. Daley, 53 Vt. 442 
the circumstances of the case to make Buch (larceny of a heifer; defendant's declarations, 
explanation." are admissible to rebut the pre- when taking it, as to believing it to be one 
sumption) ; lost by him. admitted both as verbal acts and 
Missouri: 1897. State ~. Wllters, 139 1\10, S39, as rebutting the inferl'ncll otherwise to he 
41 S. W. 221 (declarations during possession drawn from his (uHure to search for hia own); 
diseilliming ownership and stating IL borrowing 190:;, State v. White. 77 Vt. 241. 59 Atl. 829 
only, excluded) ; (larceny of a tcnm; the dl'fendant's declara-
.Vew Jersev: 1904, State ~. Simon, 70 N. J. L. tions. before knowledge of suspicion or search 
·107. 57 Atl. 1016 (knowing receipt of stolen that the team WIIS not his own but hil'\!d. 
goods; defendant's cOI\\'ersation \\;th the admitted) ; 
oolll'r, admitted); West Viroin;a: 1910. State ~. Goldstrohm, 84 
North Carolina: 1838. State t'. Jones, 3 Dev. W. VII. 129, 99 S. E. 218 (knowing receipt of 
& B. 122 (larceny of pigs; declarations as to stolen goods; defendant's cOII\'l'rsation with IS 

losing piga and going in search of them, made police officer on seeking the I"tror to hand 
hefore the owner'jj claim ad"anccd, admitted him the property, admitted; citing tbe above 
without dispute); 1870, State V. Worthington, text with approval). 
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in the case of rape (ante, § 1136), merely the fact of making sllch a claim 
would be receivable, for this would suffice to dispose of the argument that 
he was silent. The details of his statement would thus not be admissible. 

(2) On the theory of using prior C01l$z":Jtenl 8tatements to corroborate a wit
neB.<r by repelling the suggestion of recent contrivance (ante. § 1129), the 
accused's consistent explanations, made before or upon arrest or charge made 
or goods found in his possession, would be reeeiYllble, pro\'ided he were a 
witness. The foundation of this theor~' has already been examined (ante. 
§ 1143). It is enough here to note that it satisfies most of the cases, though 
it does not seem to be explicitly employed by the Courts (supra, n. 1). 

(3) The Hearsa~' Exception for Spontaneous Exclamations (ante, § 1747) 
might perhaps be sufficient to admit statements made directly upon arre8t, 
but the Courts seem not to invoke it. The Hearsay Exception for State
ments of Intent (ante, § 1732) may also be applicable. 

(4) Recent p088e8sion of stolen goods raises a presumption (post, § 2513) 
that the J.lossessor is the thief or robber or knowing receiver (as the charge 
may be). Even though the strict effect of this fact as raising a presumption 
and casting on the defendant the duty of prodm·ing evidence (post, § 2-:190) 
may be removed by his producing some evidence to the contrary, :still the 
fact of possession remains for the jury's consideration as capable of the infer
ence of guilt. Now the inference from the fact of possession will be stronger 
or weaker, according as the possession was not or was in good faith; if a 
possession in good faith can be made to appear, the inference that the pos
sessor was himself the robber or the thief or the knowing reeeiver can hardly 
be strong. Thus, the total significance of the act of possession becomes 
material; and upon the principle of verbal acts (ante, § 1772), the utterances 
of the per80n while in IJ08sC3sion may be received as rerbal act,'! (or, in the 
common judicial phrase, as "explanatory of possession "); though not as 
hearsay assertions to evidence the fact asserted. 

On this principle, it would be immaterial wbat the tenor of the utterance 
was, whether a claim or a disclaimer of ownership, or an explanation of 
finding or of purchase or of borrowing, provided only it indicated the intent 
of the possession. It would also be immaterial that it was made before 
arrest, or discovery of the goods, or claim made, or suspicion raised, or that 
it ,vas made after arrest or discovery or claim or suspicion, provided only 
that it was made during possession. On the latter point, this theory might 
seem to allow greater latitude of time than the second principle (par. 2, 
supra); but since possession is seldom retained after claim by the owner 
or after arrest, the rules would in practice coincide. Still, if the defendant 
does retain possession, repeating his own claim of ownership, after claim 
made by another, it seems proper enough to consider his utterances upon 
the issue of good faith. Most of the precedents proceed upon this Verbal 
Act theory, yet decline to receive declarations made more than a short time 
after arrest or discovery, on the theory that the opportunity to fabricate 
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had intervened; and they thus seem to proceed in part upon the other prin
ciple (par. 2, supra), in part upon this one (par. 4); yet, in the ordinary 
case, the practical result, as above noted, would not differ under either prin
ciple. Of these two theories, in general, it would seem that both are sound, and 
that declarations conforming to either the one or the other should ,be received. 

(5) A narrow class of declarations of this sort are unquestionably receiv
able in another aspect of the same principle of verbal acts (ante, § 177i). 
When merely the intent to approprw.te is in issue, and the defendant is said 
not to have exercised dominion at all over the goods (i. e. irrespective of his 
good faith in the possession), his utterances at the time of having them (for 
example, when taking a borrowed article to a pawnshop) will indicate the 
nature of his act. This use (which is rare enough) is a proper one, whatever 
the theory or the limitations may be in the ordinary case, where the act of 
appropriation is dear and the only question is as to good faith.2 

Few Courts have laid down any principle with sufficient definiteness. All 
that can be said, as regards the state of the precedents, is that to-day in 
apparently all Courts declarations of the present sort are received on certain 
conditions, and that the rulings are altogether too strict for exclusion.3 

§ 1782. Declarations affecting a Revocation of a The equivocal 
act of tearing, burning, or cancelling a testamentary paper mayor may not 
be in legal effect a revocation; just as the handing over of money mayor 
may not be a loan, a payment, or a deposit for safe-keeping. The total 
effect of the act can be ascertained only by considering its intent as expressed 
in the accompanying words or other conduct. Such accompanying utter
ances are therefore plainly receivable (ante, § 1772) as verbal parts of the act: 1 

1866, WILDE, ,J., in PoweU v. PoweU, L. R. 1 P. & D. 212: "All acts by which a tes
tator may physically destroy or mutilate a testamentary instrument are in their nature 
equivocal. They may be the of accident, or, if intentional, of various intentions. 
It is therefore necessary in each case to study the act done by the light of the circum
stances in which it occurred, and the declarations of the testator with which it may have 
been accompanied; for unless it be done 'animo revocandi' it is no revocation." 

1825, WOODWORTH, J., in Dan v. Brown, 4 Cow. 490: "The declarations of the testator 
• 

are in such cases [as where, by mistake, the will is torn or thrown into the fire) evidence, 
where they show the 'quo animo.' The act of cancelling is, in itseH, equivocal, and ",ill be 
governed by the intent." 

1883, C. ALLE!'<, J., in PickC1t8 v. Dam, 134 Mass. 257 (declarations being offered to 
show that a test.atrix, by cancellation of a second will, did not intend to revive the first): 

2 Of this 80rt are the following cases in the 
above note; Comfort~. People, Ill.; State 11. 
Waters, Mo.: McPhail v. State, Tex. 

Distinguish (1) the use of stalementa bU oJ 

~endor to the defend!l.nt, as evidence of the 
latter's good faith in purchasing stolen goodll 
(ante. 6§ 254, 259), and (2) the usc of exculpa
lory statements in ocneral by accused persona 
(ante, n 293, 1144, 1732, post, § 2115). 

3 As to this strictnrss. "om par,! what is said 
anta, Ii 1732, par. !i. 

§ 17ft. 1 1911, Blackett 11. Ziegler, 153 la. 
344. 133 N. W. 901; 1869, Thompson v. 
Updegraff, 3 W. Va. 629, 639. . 

The following ruling seems to fall under this 
principle; 1897. Smith ~. Holden, 58 Kan. 
535, 50 Pac. 447 (circumstances at the time 
of executing a paper not clll1ed B will, ad
mitted, the Question being whether it was to 
go into effect upon death or was a gift inter 
lIiroa). 
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"Such declarations were admissible (or the purpose of showing the intent with which the 
act was done. The act itself was consistent with an intention to revive or not to revive 
the earlier will. Whether it had the one effect or the other depended upon what was in 
Lite mind of the testatrix." 

It follows that declarations of intent made after the act of tearing or the like 
are not verbal parts of the act, and are mere hearsay assertions: 

1854, SELDEN, J., in Waterman v. Whitney, 11 N. Y. 157: "[Statutes concerning revo
cation) require • . . some act amounting to a virtual destruction of the will. . .• Mere 
l\·ords alone will in no case amount to a revocation. Under these statutes, therefore, the 
only possible purpose for which evidence of the declarations of the testator can be given 
upon a question of revocation is to establish the' animo revocandi,' in other words, to show 
the intent with which the act relied upon as a revocation was done. • .. The fact to be 
proved in such cases is the act claimed as a revocation, together with the intent with which 
it is done; and all declarations of the testator which do not accompany the act are to be 
regarded as mere hearsay." 

If, then, such declarations after the act are to be receivable at all, it cannot 
be under the present principle as verbal parts of the act, but under some 
other principle. By some Courts their admission is thus sanctioned.2 

§ 1783. Declarations of a Banhupt. Perhaps the earliest, and in England 
the chief field, for the application of the Verbal Act doctrine has been the 
declarations of a debtor in connection with an alleged act of bankruptcy. 
Whether or not such conduct as departure from the jurisdiction, refusal to 
appear when a creditor calls to demand payment, or the like, amounts to an 
attempt to evade creditors and thus to an act justifying the judicial pro
nouncement of bankruptcy, depends for its total significance more or less on 
all the circumstances of the debtor's behavior. His declarations, therefore, 
at the time of thi~ other conduct may go to define the general nature of the 
conduct, and thus become verbal parts of the act. There is, to be sure, some 
ground for arguing that an essential ingredient of the act of bankruptcy, as 
defined by the statutes, is a fraudulent intent, an intent to evade creditors, 
and that therefore the declaration is of a state of mind (as in the case of 
criminal intent), and is admissible (ante, § 1728) as a genuine Exception to 
the Hearsay rule. The effect, however, would be practically the same; be
cause this intent would always accompany some alleged act of bankruptcy, 
and hence the declaration of intent would equally accompany the act. But, 
apart from the wording of the statutes, it seems legitimate to treat the dec
larations as "elucidating" and giving significance to an otherwise equivocal 
act (ante, § 1774). This ha.s been the attitude of the Courts, uniformly in 
England, generally in the United States. I The following classical cases illus
trate the judicial mode of treatment: 

'The cases are considered ante, §§ 1736-
1737. Compare also the CnBCS cited ante, 
§ 1777 (declarations of gift), where a testator's 
declarations 88 to an advancement are some
time!! involved. 

§ IT83. 1 Accord: 1835, Smith 11. Cramer, 
1 Bing. N. C. 586: 1838, Thomas II. Connell, 
4 M. & W. 267: 1881, Brady 1'. Parker, 67 Ga. 
637. 
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1802, ELLENBOROUGH, L. C. J., in Robson v. Kemp, 4 Esp. 233: "Where the declaration 
of the bankrupt is part of the 'res gesta,' though it may show the intention of the act and 
thereby constitute an act of bankruptcy, it may be evidence." 

1824, BEST, C. J., in Rawson v. Haigh, 9 Moore, 217 (letters of the bankrupt were offered, 
including some from Calais and P8J'is): "Wilkinson's going abroad was of itself an equiv
ocal act, and requiring explanation, and, if so, we must endeavor to discover the motive 
with which it was accompanied, and this is generally, if not always, effected by the decla
rations of the party himself." 

1832, TINDAL, C. J., in Ridley v. Gyde, 9 Bing. 349: "When a bankrupt has done an 
equivocal act, his declarations accompanying that act are admissible to eA-plain his inten
tions; as where he has left his dwelling-house, which he may have done either in further
ance of his business or to avoid payment of a debt." BOSANQUET, J.: "The question here 
is whether the security in question was given by way of fraudulent preference. • • • To 
establish this, the declarations of the bankrupt must be admitted, not so much as declara
tions, but as a part of his conduct from which the inference is to be drawn that the security 
was given without pressure." 

1841, DENMAN, L. C. J., in Rouch v. R. Co., 1 Q. B. 51: "The act and the intention 
were both necessary to be proved ...• The substantive act proved 'aliunde' is the de
parture from home; that is equivocal; the declaration made during the continuance of that 
act shows the intention with which it was done." 

1829. PARKER, C. J., in Carter v. Gregory, 8 Pick. 168: "The exception to this rule [of 
hearsayl is that when declarations accompany an act and have a tendency to show the 
motive and intention of the act, they are sometimes admissible. Such was the case cited 
of the bankrupt, who having committed an act equivocal in its ,nature, his declaration 
made at the time showing his intention was admitted." 

Since the declaration is received as a "erbal part of the act, it must of 
course be coniemporaneoU8 10ith the alleged act of bankruptcy. Anything said 
before or after that conduct could have a purely assertive force only and 
could not be receivable on the present principle. This limitation has caused 
some apparent judicial uncertainty, for example, in cases where the decla
ration was made after the debtor had absconded and while he was staying 
in a foreign country. There is, however, no difficulty of principle in receiv
ing such declarations; the difficulty is merely one of fact, in determining , 
the duration of the conduct constituting the alleged act of bankruptcy. The 
limitation is strict and inflexible, that the declaration must be contempo
raneous with the alleged aet (ante, § 1776). But as the conduct constituting 
the alleged act of bankruptcy may extend over a considerable period of 
time as where a debtor absconds and stays abroad and then returns
there may be a considerable interval between the mere beginning of the 
conduct, i. e. the original departure or closing of the house, and the actual time 
of the declaration. Thus, though the declarations, as always under the present 
principle, must be contemporaneous with the alleged act of bankruptcy, the 
conduct constituting that act may allow for them a wide range of time. This 
result, after some temporary misunderstanding, was finally reached and solidly 
established in the English cases, and may be taken as sound and accepted: 

1812, Mr. Christian, Bankruptcy, I, 379, : "What a bankrupt declares at the time 
of committing an act of bankruptcy is always received in evidence, when proved by an-
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other person •••• But these declarations have been greatly, I conceive, misunderstood 
or misrepresented. They must accompany the act; for where words and actions are con
temporam.'Ous, they constitute one transaction, they are together one gesta,' and the 
words are evidence of the reason of the act or the intention of the actor. . . • What Lord 
Kenyon and the Court said in the case of Bateman fl. Bailey 2 has, I conceive, led many into 
error on this subject. • • • If the Court intended to say that what he declared after his 
return was (.'Omplete, and when he was Iloing no act (.'Onnected with it [is admissible), it 
is the decision cannot be supported. Whilst he is preparing to go, or in the act 
of going, and during his absence from home, and whilst he is returning or unpacking his 
portmanteau, etc., what he says is part of the act of bankruptcy; but when he is only 
meditating a future act, or speaking of a past one completely finished, his words surely can 
have no more legal operation than those of any other man." 

1824, B&ST, C. J., in Raw.wn v. Haigh, 9 Moore, 327, 2 Bing. 99: "In order to render 
such declarations or letters admissible, they must be made or 'Initten at the time, or dur
ing the continuance of the act or urgency of the circumstances under which they are elicited, 
or sent; and here, as the act of bankruptcy was a continuous act from the time of Wilkin
son's departure from this country for France, • • • they may be considered as forming 
part of one and the same continuing act." PARK, J.: "It is impossible to tie down to time 
the rule as to the declarations .... If, as in the present case, there are connecting cir
cumstances, it may, even at that time [a month after] form part of the whole 'res gestre.''' 

1832, PARK, J., in Ridley v. Gyde, 9 Bing. 349: "I adhere therefore to what I said in 
Rawson fl. Haigh. It is not necessary to lay down the precise time within which such dec
larations shall be admissible or excluded; but ••. it must always be considered whether 
there are any and what connecting circumstances between the declaration and the act. 
Here ••• those circumstances are all connected together as part of the same transaction." 

§ 1784 .. Declarations as to Domicil. In Massachusetts, declarations of 
intention of residence, made by one removing to another place, were origi
nally, and in a long line of decisions, regarded as governed by a principle 
representing in its main aspects the Verbal Act doctrine. That such dec
larations in the ordinary case (that is, when made not prior to removal, but 
during removal or resettling) cannot conceivably be governed by the Verbal 
Act doctrine, is more than ought to be asserted. But, having regard to the 
element of intent as treated in the law of domicil, it may better be regarded 
as a separate and independent element, material for its Owll sake and not 
merely as appurtenant to an act, and therefore may be shown by declara
tions admissible under the Exception for Statements of a Mental Condition 
(allie, § 1727). Certainly this is the only aspect in which declarations made 
prior to removal can legitimately be received; for they would be inadmissible 
as verbal parts of the act. In the case of Viles v. Waltham, in 1893,1 the 
Supreme Judicial Court of Massachusetts apparently gave up its former 
view and transferred its adherence to the Exception for Statements of a 
Mental Condition, as being the true governing principle. Nevertheless, its 
former line of decisions has served to furnish precedents and phrasings for 
other Courts; and the fact that these declarations are often treated under 
the Verbal Act doctrine therefore cannot be ignored. There is of course a 
strictness more or less unsatisfactory in applying the limitation of contempo-

25 T. R. 512. i 1784. 1 Quoted ank,11727. 
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raneousness (ante, § 1776); and this contributes to show that the Verbal 
Act doctrine is here really out of place. Its application is exhibited in the 
following passages: 2 

1841, WILDE, J., in Kilburn v. BenneU, 3 Mete. 199 (admitting declarations as to a con
templated moving): "They were made in the ordinary course of business, and in relation 
to the defendant's removal; and they were made to the owner of the house in which he 
was at the time residing. This giving notice of his intended removal is to be considered 
an act which he might prove in any case ill which it became material; and, if so, all that 
he said explanatory of his intention in relation to his removal, seems to us to be admissible 
in evidence." 

1854, THOMAS, J., in Cole v. Chcshirc, 1 Gray 444: "It was not difficult to prove that 
he was in Lanesborough before the first of May, that he came there 'with his horse and 
trunks, and made a contract for board and lodging. But the effect of acts depended 
upon the intent and purpose with which they were done. • •• Qualified by such intent 
and pUrpose, they were perfectly consistent with the intention of retaining his domicil in 
Cheshire. . . • That intent is manifested by what he does and by what he says when 
doing, and sometimes as significantly by what he omits to do or to say." 

§ 1785. DeclaratioDJ of Intent or Motive by an Accused. Where in a 
criminal charge the intent with which the act was done becomes material, 
declarations accompanying the act may perhaps be thought of as admissible 
under the present principle. But, since the criminal intent is itself an inde
pendent ingredient of the crime, and is not merely a subordinate means of 
ascertaining the total complexion of the outward conduct, the present prin
ciple seems hardly to be applicable. It seems more correct in such cases to 
Use declarations of intent or motive as receivable under the Hearsay Excep
tion for Statements of a Mental Condition (ante, § 1732, par. 4). Practically 

2 The following cases in Massachusetts and 
Maine proceed on this principle: 

M a:J~achlUlcU8: Thorndike II. Boston; 1 
Mete. 242; 1847. Salem II. Lynn, 13 Metc.li44 
(statements after a return. rejected); 1864, 
Wil80n II. Terry. 11 All. 214; 1864, Monson II. 
Palmer. 8 All. 552; 1870. Reeder II. Holcomb. 
105 Mass. 94; 1879. Wright II. BOBton, 126 
Mass. 164 (statementB mado during a steady 
residence. and not on removI'l, rejected); 
1879. Weld v. Boston. 126 Mass. 166; 1880, 
Brookfield v. Warren, 128 Mass. 288; 1887, 
Pickering v. Cambridge. 144 Mass. 248, 10 
N. E. 827 (directions for work to be done on 
the place removed to, rejected). 

Maine: 1828. Gorham v. Canton, 5 Greenl. 
267; 1854. Richmond II. Thomaston. 28 Me. 
234 (made before moving; rejected); 1865. 
Corn~ilIe v. Brighton. 39 Me. 334; 1886, Etna 
ll. Brewer. 78 Me. 377. 5 At]. 884: 1890. Bel
mont II. Vinalhaven, 82 Me. 524, 20 At!. 9; 
1904. Knox ll. Mont\ille, 98 Me. 493. 57 Atl. 
792 (pauper settlement; declarations. whilo 
living in M .• as to an intent to return to B .• 
excluded; the declarations must "accompany 
acts which they explain "); 1913, Holyoke II. 

Holyoke'S Estate, 110 Me. 469. 87 At!. 40 
(examining prior cases). 

Rulin~s in other jurisdictions are as fonows : 
1896, Chambers II. Prince. 75 Fed. 176; 1908. 
Barnard v. U. S., 9th C. C. A., 162 Fed. 618 
(perjury in homestead land entries: the illlluc 
being whether W. resided on the homestead 
from 1898 to 1904. W.'s deelarations of intent 
while elsewhere in 1901 and 1903 were ad
mitted); 1911, Madison II. Guilford. 85 Conn. 
55. 81 At!. 1046; 1888. Kreitz v. Behrens
meYer.-l25 ru. 141. 196, 17 N. E. 232 (admis
sible " although not accompanying acts ") : 
1902. Matzenbaugh tI. People. 194 id. 108, 6:' 
N. E. 546 (declarations of intent. "BO con 
nected with tho act of going from Illinois to 
Texas that they should ha .... e been regarded 3S 

qualiryirijl or characterizing the act." are re
ceivable): 1902. Bigelow II. Bear. 84 Kan. 887. 
68 Pac. 7:i; 1868. Baker tI. Kelly, 41 Miss. 696. 
702 (attachment against a debtor about to re
move from the State; the debtor's declarations 
01 intent Ii<lrore attachm.1nt sued out, admitted 
lor the debtor); 1891, Chase tI. Chase, 66 N. H. 
588. 691. 29 At!. 553; 1916, Wilbur II. Calais. 
90 Vt. 335, 98 Atl. 913. 

Ccmpare the lollowing statute: N. Y. Cons. 
L. 1909, Real Property § 12 (resident declarant 
alien's recorded deposition 01 intention to 
remain in U. S., admiesible). 
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the result is the same under either principle, for declarations at the time of 
the act. But under the above Exception declarations after the act, assert
ing an existing state of mind, would also be receivable, and in that respect 
the two principles lead to different results. 

§ 1786. Complementar,y ; Puttlng in the Whole of a Con-
venation, etc· Upon the principle of Completeness (post, 
§ 2094) a party for or agains'; whom a statement, oral or written, has been 
properly introduced, is entitlCll to introduce complementary statements, i. e. 
the remainder of a conversation, letter, or other utterance, of which the 
fonner was but a part. This Use of the remainder of the utterance is not 
prevented by the Hearsay rule, for the complementary utterance is received 
not as an assertion to prove a fact asserted in it, but is making plain the 
correct tenor of the first and fragmentary utterance. For example, where a 
statement by the opponent was received as an admission, "I have lied to you 
about this," the postal-card to which he referred when speaking was received, 
though written by a third person, because it formed a part of the defendant's 
admission; I i. e. not on the credit of the writer, but as complementing the 
defendant's oral statement. This class of cases is closely analogous to those 
already noticed (ante, § 1770) in which verbal parts of acts are received; 
here another part of the same entire utterance is received, solely in order 
to ascertain the exact tenor of another fragment. The application of this 
principle of Completeness is elsewhere examined in detail (post, §§ 2113-
2124); here it is only to be noted that the employment of such complemen
tary utterances does not violate the Hearsay rule. 

3. Utterances used as Circuillstantiallvtdence 

§ 1788. General Principle. The Hearsay rule forbids merely the use of an 
, extrajudicial utterance as an assertion to evidence the fact asserted (ante, 
. § 1766). Such a use would be testimonial, i. e. we should be asked to believe 

the fact because Doe asserted it to be true, precisely as we should be asked 
to believe Doe's similar assertion if made on the stand. What the Hearsay 
rule forbids (ante, § 1361) is the Use of testimonial evidence i. e. assertions 
- uttered not under cross-examination. If, then, an utterance can be used 
as circumstantial evidence, i. e. without inferring from it as an assertion to 
the fact asserted (ante, §§ 25, 245), the Hearsay rule does not oppose any 
barrier, because it is not applicable. For example, when it is material to 
show that Doe knew of a sale by Roe, the letter of notification by Roe to 
Doe, "Take notice that I have this day sold a carload of wheat to J. S.," is 
receivable, not as a testimonial assertion by Roe to prove the fact of sale, 
but as indicating circumstantially (i. e. indirectly) that Doe obtained knowl-, 
edge of the sale; the fact of sale being proved by other evidence. 

It now remains to survey the various ways in which utterances may thus 

§ 1786. 1 AmOllIl. State. 123 Ala. SO, 2680.ti24. 
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be indirectly evidential. As some definite principle of Relevancy usually 
governs their use as circumstantial evidence, the precedents for the various 
classes of utterances can in most instances best be collected under the ap
propriate heads of Relevancy; but it is proper here to examine the manner 
in which they escape the ban of the Hearsay rule, and to summarize the 
different varieties. 

§ 1789. Knowledge, Belief, Good Faith, Reasonableness, Diligence, Motl", 
Sanity, etc., as evidenced by Receipt of Information or by Reputation. \Vher
ever an utterance is offered to evidence the state of mind which ensued in 
another person in consequence of the utterance, it is obvious that no asser
tive or testimonial use is sought to be made of it, and the utterance is there
fore admissible, so far as the Hearsay rule is concerned. In the following 
passages this distinction is expounded: 

1773, Fahrigas v. Mo~tyn, 20 How. St. Tr. 137; action for false imprisonment by the 
Governor of l\iinorca; defence, that the plaintiff excited sedition and riot; the reason
ableness of the governor's apprehension of riot came into issue; the aide-de-camp to the 
govel"nor testified that a native magistrate came to him to report that "Fabrigas said he 
would come with a mob ••• and they would see better days to-morrow." Mr. Peckham, 
for the defence: "You need not mention what the mustastaph told you; that is not 
regular." Mr. J. GOULD: "I should be glad to know how the Governor can be apprised 
of any danger unless it is by one or other of his officers informing him there is likely to be 
such and such a thing happen?" Mr. Peckham: "Hearsay is no evidence." Mr. J. GoULD: 
"We do not take it for granted that it is really SO; only that this gentleman, hearing of 
this, tells the Governor." Mr. Lee, for the defence: "It is no evidence of the fact: if you 
mean it only as a report, we do not object." 

1836, ABINGER, L. C. B., in Fr(Uler v. Berkeley, 7 C. & P. 625: "If a man called another 
a liar, and was knocked down, the plaintiff [suing for this battery] would not be allowed 
to prove, on the trial of the assault, that the defendant [as asserted by the plaintiff] Was 
really and in point of fact a liar, because evidence of provocation is admitted for the pur
pose of showing that the feelings of the party [thus charged] were excited, and a man is 
not stung the less by a libel because it happens to be true." 

1849, ERLE, J., in R. v. Wilkina, 4 Cox Cr. 92 (the constable, who apprehended the 
accused, spoke of "tracing" them from place to place; it was objected that this involved 
the hearsay statements of others as to the accused's doings); "Half the transactions of 
life are done by means of words. There is a distinction, which it appears to me is not 
sufficiently attended to, between mere statements made by and to witnesses, that are 
not receivable in evidence, and directions given and acts done by words, which are evi
dence. The witness, in this case, may say that he made inquiries, and, in consequence of 
directions given to him in answer to those inquiries, he followed the prisoners from place 
to place until he apprehended them." 

1870, MILLER, J., in FrUmrl v. HamiU, 34 Md. 298, 308: "Where the question is whether 
a party has acted prudently, wisely, or in good faith, the information on which he acted, 
whether true or faISt!, is original and material evidence, and not hearsay." 

1892, HARRISON, J., in'Smith v. Whittier, 95 Cal. 293, 30 Pac. 529 (a witness who ran 
an elevator, which had caused the injury in issue, testified that he had been told that hal'm 
would come if he did not follow certain instructions, which he described): "Whenever 
the knowledge or information of the party charged. to have been negligent is Il factor in 
determining such question [of negligence], it is proper, for the purpose of showing such 
knowledge or infonnation, to show that notice was given to him, and that he was informed 

820 
-



§§ li66-1792) RES GEST.tE; VERBAL ACTS § 1789 

of the facts which would constitute negligence. . . • Whether in fact such information 
was or Was not correct is immaterial for the purpose of determining it.'! admissibility; 
and hence it is no objection to its admission that it was not given under the sanction of 
an oath or that the opposite party had not the opportunity of cross-examining the in
fonnant. The truth of the information is a distinct issue, and must be established by 
competent evidence; but upon the theory that the information was correct, the 
in the present instance had the right to show that the defendant had received such in- . 
fonnation. . . . Such evidence is admitted for the purpose of establishing merely the 
utterance of the words and not their truth." 1 

On this principle, the Hearsay rule interpuses no obstacle to the Use of 
letters, notices, oral informations, reputation, or any other form of verbal 
utterances by one person, as circumstantial evidence that another person 
had knowledge or belief as to the violent character or intentions of the deceased 
in a homicide case (ante, §§ 247, 248), the incompetence of an employee (§ 249), 
the viciolUl nature of an animal (§ 251), the dangerous condition of a place or 
a machine (§ 252), the in.yolvency or lunacy of a vendor (§ 253), the char
acter of stolen goods bought (§§ 255, 259), the falsity of representations made 
(§ 256), the guilt of an arrested person or the danger01ls intentions of a ?nob 
or riotou.y a.vsemblage (§ 258). In the same way, wIlen a person's failure to 
complain of a robbery (ante, § 1142) or of a rape (ante, § 1134) is taken as 
evidence of a false claim, the motives for the silence Inay serve to explain it 
away, and thus it may become proper to learn whatever direction or informa
tion was relied upon as inducing the silence.' So also where s-ilence, when 
a denial would be natural, is treated as equivalent to an admission (ante, 
§ 1071), the reason for the silence may serve to explain away its import, 
and thus the information giving rise to the silence may become admissible. 
Departure after a charge made may evidence consciousness of guilt, but the 
prior receipt of a pressing telegram may repel this inference (ante, § 281). 
An emotion of anger or malice may be caused by information received (ante, 
§ 389), and thus the communicated utterances may become admissible. In
sanity may be indicated by the mode of conduct upon information received 
(ante, § 228), and the comInunication thus becomes admissible. Good faith 
and diligence in a search, either for a document said to be lost (ante, § 1196) 
or for a witness said to be absent (ante, §§ 1313, 1404, 1725), may be evi
denced by the replies made to inquiries which thus appear to be fruitless; and 
the information thus given becomes admissible for its circumstantial value. 
So also good faith in destroying a document may excuse its non-production 

§ 1789. 1 '!'he following cases further illus
trate the distinction: 1912, Hurst v. State, 101 
Miss. 402, 58 So. 206 (threats as an excuse for 
carrying a c:>ncealed weapon; is the belief of 
defendant that M. had threatened defendant's 
life the material thing under the law'/ Or the 
fact that M. had so threatened? In the former 
solution, the report as made to defendant 
becomes admissible on the present principle; 
but not in the latter solution); 1858, State v. 
Wentworth, 37 N. B. 217 (the fact that OD 

inquiry no one in a certain neighborhood knew 
of a man whose existence was material); 
1919. State p. Perretta, 93 Conn. 328, 105 At!. 
690 (telephoning to the police; principle 
approved. per Gager, J.). 

The present principle underlies the (oIlowin, 
statute: Ga. Rev. C. 1910, 15763. P. C. t 1023 
(" infol'mation, conversations, lett era. and 
replies." when they "eXplain conduct and 
asrertain motives," are receivable as .. originlll 
evidence "). 
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(ante, § 1198), and the information which induced the destruction may 
thus be receivable. Whether the fact that a person alleged to be dead 
has or has not been heard from, as affecting the presumption of death from 
absence is a different question, so far as the principle of Relevancy is con
cerned (ante, § 158, post, § 2531); but the fact of receiving or not receiving 
a letter or other news is here also a circumstantial, not a testimonial use 
of the evidence, which thus becomes admissible. 

There may be other instances of a similar use of one person's utterances 
to show another's mental condition; but all are left equally scathless so far 
as the Hear::;ay rule is concerned. 

• 

§ 1790. Utterances as indica.ting Circumstantially the Speaker's Own State 
of Mind. The condition of a speaker's mind, as to knowledge; belief, ration
ality, emotion, or the like, may be evidenced by his utterances, either used 
testimonially as assertions to be believed, or used circumstantially as afford
ing indirect inferences. Utterances of the former sort may be received under 
the Exception for Statements of a Mental Condition (ante. § 1714). Yet such 
direct assertions of a mental condition as, "r know that Doe is insolvent," 
or "r dislike Roe," are relatively less common as a source of proof. The 
usual resort is to utterances which circumstantially indicate a specific state 
of mind causing them. 

To such a use, then. the Hearsay rule makes no opposition. because the 
utterance is not used for the sake of inducing belief in any assertion it may 
contain. The assertion, if in form there is one, is to be disregarded, and the 
indirect inference alone regarded. This discrimination, though well accepted 
in the law, is easy to be ignored, and it needs perhaps to be emphasized. 

Suppose, for example, a witness J. S. to have testified to ,<;"eing Doe in 
January in a house on Cedar Street, Doe's presence at the time being ma
terial. The opponent wishes to show that J. S. is mistaken and that the 
person seen was not Doe. He offers the testimony of one who in February 
met.J. S. and asked him if he had seen Doe lately, J. S. then replying, "Yes, 
r talked with him this morning at the bank"; the opponent being ready to 
prove that the person whom J. S. talked with at the bank was Roe and not 
Doe. Now J. S.'s utterance is here not offered assertively, to prove that 
J. S. did talk with Doe; on the contrary, the opponent even desires it to be 
understood that the assertion is incorrect; and he offers the utterance for 
its indirect value as indicating that J. S. believed the person Roe to be the 
person Doe; in other words, as evidencing J. S.'s ignorance of Doe's person
ality. Here, then, J. S.'s utterance has two possible uses, . its testimonial 
and its circumstantial use; so far as the former is concerned, the Hearsay 
rule applies, but to the latter the Hearsay rule has no application. Again, 
in evidencing sanity or insanity, a testator's statement, "r am the King of 
Dahomey," or .. r have a million dollars in the bank," may be treated either 
testimonially or circumstantially; so far as it is offered circumstantially, 
as indicating a delusion in the testator's mind, it is not obnoxious to the 
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Hearsay rule. It is immaterial whether or not, in the case in hand, the asser
tive or testimonial use might be improperly I:lade by the jury; the judge's 
instructions are the corrective against this. On the principle of multiple 
admissibility (ante, § 13), if there is any relevant cirCllmstantial use, the 
utterance is admissible for that purpose. 

The discrimination between the two is pointed out in the foHowing 
passages: 

1854, SELDEN, J., in Waterman v. Whitney, 11 N. Y. 157: "The difference is certainly 
very obvious between l'e<..'eiving declarations of a testator to prove a distinct external fact, 
such as duress or fr&ud, for instance, nnd as evidence merely of the mental condition of 
the testator. In the former case, it is mere hearsay, . • • while in the latter it is the most 
direct and appropriate species of evidence, . • . and the same evidence is admissible in 
every such case as in cases where insanity or absolute incompetency of the testator is 
alleged. . • . The different'e between the two cases consists in the different nature of the 
inquiries involved. One relates to a voluntary and conscious act of the mind; the other 
to its involuntary state or condition." 

1868, COLT, J., in Shailer v. Bllm8tead, 99 Mass. 112: "The previous declarations of the 
testator, offered to prove the mental facts involved [competency to 'will), are competent. 
Intention, purpose, mental peculiarity and condition, are mainly ascertainable through 
the medium afforded by the power of language. Statements and declarations, when the 
state of mind is the fact to be shown, are therefore received as mental acts or conduct. 
The truth or falsity of the statement is of no consequence. As a IlSl.rration. it is not re
ceived as evidence of the fact stated. It is. only to be used as showing what manner of man 
he is who makes it." 

• 

It is worth while to emphasize the legitimacy of this circumstantial aspect 
of such evidence, because it incurs the risk of being ignored, "through a judi
cial disposition in part to account for it by the unmeaning shibboleth of 
• res gestre' (ante, § 1ioi), or by the Exception for Statements of a Mental 
Condition (ante, § li15). The evidence is circumstantial, not testimonial; 
and it is therefore not obnoxious to the Hearsay rule, nor needs for its admis
sion any Exception to that rule. No doubt, in given instances, it may be 
difficult to distinguish a genuine circumstantial use of utterances for this 
purpose; and this difficulty has already been considered (ante,' § 267); but 
isolated instances of difficulty need not prevent us from recognizing the 
'plain principle in its ordinary unquestioned uses. 

These various circumstantial uses have already been exa.mined in dealing 
with the different kinds of circumstantial evidence; and the precedents are 
collected under those respective heads. It remains here merely to note 
briefly the chief kinds: 

(1) Utterances are receivable as evidencing indirectly imanity or other 
organic mental condition (ante, § 228) or as evidencing physical condition 
as to illness or the like (ante, § 223). 

(2) Utterances indirectly evidencing knowledge, belief, canscwzumulI, and 
the like, are equally admissible (ante, § 266). Some difficulty may here 
arise when the fact of belief or consciousness is itself of doubtful relevancy. 
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The question of the propriety of such an inference arises for a parent's decla
rations of legitimacy (ante, § 269), a husband's or wife's declarations of WAr

riage (ante, § 268), a ttstator's declarations as to the execution or contents 
of an existing will (ante, §§ 271, 1739), and a few other instances (ante, § 272). 

(3) rtterances indirectly indicating fear, ill-will, excitement, or other emo
lion on the part of the speaker are also admissible, whether the person be 
one whose state of mind is in issue (anie, § 394), or be a witness whose bias 
is to be ascertained (ante, § 950). A peculiar case is that of a testator's utter
ances as indicating undue influence (ante, § 1738). Utterances connected 
with a mob or riotous assemblage have several aspects: (a) As indicating the 
reasonable apprehensions of the magistrate or other officer, defending him
self on a charge of unlawful arrest or battery, the information given to him 
of the mob's doings is admissible (ante, § 248). (b) As indicating whether 
there was in fact an alarm and fear of danger in the community, this alarm 
being not only in a civil case a justification for the magistrate but also on a 
criminal charge a part of the notion of the crime of creating a riot, the ex
pressions of alarm of various persons in the community are admissible to 
show their fear, either as circumstantial evidence (ante, § 394), or as hear
say assertions of a mental state (ante, § 1730). (c) As indicating the intent 
of the mob, whether seditious, violent, or otherwise, the expressions of in
tention by the persons composing it are clearly receivable, either as indirect 
evidence (ante, § 254), or as assertions of a mental state (ante, § 1729). But 
usually the only question of difficulty here is whether the accused may be 
made responsible for the doings of the mob as a joint actor with them (ante, 
§ 1079). 

§ 1791. Utterances serving to IdentUy Time, Place, or Person. Utterances 
serving to identify are admissible as any other circumstance of identification 
would be (ante, §§ 410-415). Utterances serving to mark a time or a place 
are the commonest instances of this sort, and are admissible so far as they 
have a real service for that purpose and are not used merely as a pretext 
for introducing a hearsay assertion (ante, § 416). Utterances by a person 
as to his name, birthplace, family, or the like, are available for this purpose; 
but their more common use is to furnish an inference that the person was 
born or related as he claimed to be (ante, §§ 270, 1494). Utterances that 
have served to induce the observation of a particular fact (ante, § (55), or to 
fix the recollection of it (ante, § 730), are also receivable, without regard to 
their assertive value, as not obnoxious to the Hearsay rule. 

§ 1792. Witneaa' Statements used in Impeachment. The utterances of a 
witness indicating bias are receivable to impeach him (ante, § 950) on the 
principles noted in the preceding section. Statements offered as self-contra
dictwn8 are admitted not as assertions to be credited, but merely as consti
tuting an inconsistency which indicates the witness to be in error in one or 
the other statement; their use as hearsay assertions is uniformly prohibited 
by the Courts (ante, § 1018). Such an apparently inconsistent statement 
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may be explained away by other utterances (an1e, § 1044). Consistent state
ments to corroborate a witness are admitted in certain cases only, but are 
never conceded to have any testimonial force (ante, § 1132). In all of the 
foregoing instances the utterance is used otherwise than as an assertion to 
be credited, and therefore the Hearsay rule is not applicable . 

• 
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§ 1800 BOOK I, PART II, TITLE II [(;;BAP. LIX 

SUB-TITLE IV: HEARSAY RULE AS APPLICABLE TO 
COURT OFFICERS 

(JUROR, JUDGE, COUNSEL, INTERPRETER) 

CHAPTER LIX. 

1. Juror 
§ 1800. Juror having Previolls Private 

Knowledge must Testify lIB Witness. 
§ 1801. Same: Other Principles dis-

criminated: (1) Judicial Notice i (2) 
Juror's Incompetency. 

§ 1802. Jurors not to receive Evidence 
out of Court i Witnesses at a View. 

§ 1803. Defendant's Presence at a View 
in Criminal ClI:Je. 

2. Judge 
§ 1805. Judge having Personal Knowl

edge must take the Stand. 

3. Conna"l 
§ 1806. Improper Statements of Fact 

in Argument to the Jury; in General. 
§ 1807. Same: Application of the Prin

ciple to Various Kinds of Assertions. 
§ 1808. Improper Statements in Offer

ing Evidence to the Judge or Putting Ques
tions to a Witness. 

4. Interpreter 
§ 1810. Hearsay Rule applicable to In

terpreter. 

The Hearsay Rule's requirement is that no assertion used testimonially 
be admitted without prior subjection to the test of cross-examination; thus, 
it naturally applies to the various officers and agencies of the trial itself, 
as well as to other persons in general. But in its application to the court 
officers and agencies there has been a different history, and its application 
takes special forms. Here must be considered: 

(1) The Juror; (3) The Counsel; 
(2) The Judge; (4) The Interpreter. 

1. Juror 

§ 1800. Juror having Previous Private Knowledge must teatit,. .. 
The jury, in its original function, was a body of witnesses drawn from the 
vicinage. They were assumed to have knowledge of their own upon the 
subject of the cause, and were allowed and expected to apply it in reaching 
a verdict. This function persisted for centuries, and its scope is seen as late 
as the 1600s: 

1670, VAUGHAN, V. J., in Btultel'8 Ca8c, 6 How. St.. Tr. 999, 1010, Vaughan 135: "It 
is true, if the jury were to have no other evidence for the fact but what is deposed in court, 
the judge might know their evidence. • . • But the evidence which the jury have of the 
fact is much other than that, for, 1, Being returned of the vicinage whence the cause of 
action ariseth, the law supposeth them thence to have sufficient knowledge to try the matter 
in issue (and so they must), though no evidence were given on either side in court, but to 
this evidence the judge is a stranger; 2, They may have evidence from their own personal 
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knowledge, by which they may be assured and sometimes are that what is deposed in 
court is absolutely false; ••• 3, The jury may know the witnesses to be stigmatized and 
infamous." 

In the meantime, however, the function of the jury as mere triers, upon 
evidence furnished by others, had become more and more emphasized, and 
ended by becoming the sole one. The course of this development has been 
once for all described in the following passage: 

1898, Professor James Bradley Thayer, Preliminary Treatise on Evidence, 137, 168: "We 
have seen how the ways of adding to their knowledge were gradually increased, until at 
last called in by the parties were regularly admitted to testify publicly to theM: 
other '\\itnesses, summoned by the sheriff, whom we call the jury. This mounting wit. 
nesses upon was a remarkable result amI teemed with great consequences. The 
contrast between the functions of these two dasses became always greater and more 
marked. The peculiar function of the jury as being triers grew to be their chief, 
and finally, as centuries passed, their only olle; while that of the other witnesses was 
more and more defined, refined upon, and hedged ahout "ith rules. It is surprising to 
see how slowly these results came about •••. Two things stand out prominently in 
Vaughan's opinion in Bushel's Case: 1. The jury are judges of evidence. 2. They act 
upon evidence of which the Court knows nothing ; and may rightfully decide a case with· 
out any evidence publicly given for or against either party. It was now two hundred 
years since Fortescue wrote his book and showed 'witnesses testifying in open court to the 
jury; and as we see, not yet has the jury lost its old character, as being in itself a body of 
\\itnesses •••• As things stood after Bushel's Case, how should the jury be controlled? 
The attaint was obsolete, and fining and imprisonment were no longer possible. In no 
way could they be punished for giving yerdicts against law or evidence. The Courts 
found a remedy by a simple extension of their very ancient jurisdiction of granting new 
trials in case of misconduct .... [This) was going beyond anything that had ionneriy 

done. Moreover, how should the Court know that the jury's verdict was against 
evidence? And how should they know what the law was until they knew what the facts 
were, since the law, as applicable to the case, was inextricably bound up with some definite 
supposition of fact? • • • In order to make it effective it was necessary to accompany 
this practice by an endeavor to make the jury declare publicly their private knowl· 
edge about the cause. This effort prospered but slowly. The old function of the jury was 
too deeply ingrained to give way in any short time; the judges long contented themselves 
with ad\;ce, \\ith laying it down as a moral duty that the jury should publicly declare 
what they knew. . . . In 1598, we it recognized that a juryman may communicate to 
his associates privately any oral or 'written information fllat he has, if not induced thereto 
by either of the parties. But in 1650, in Bennett tI. Hartford, it was laid down that a 
juror ought to state publicly in court on oath any such information, and not to give it in 
private to his companions ...• Half a century later, in 1 i02, the same duty is reported 
to have been laid down in general terms for the whole jury: 'If a jury give a verdict on 
their own knowledge, they ought to tell the Court so, that they may be sworn as witnesses. 
And the fair way is to tell the Court before they are sworn that they have evidence to give.' 
And so our modern doctrine grew up." 

This result seems to have become a settled maxim oE the law not before 
the middle oE the 17005.1 But since that time it has never been doubted. 

§ 1800. I 1119. Lilly's Practical Register, give his knowledge privily, but" be examined 
1.552; 1791. Smith n. Hollings, 6 How. St. Tr. and I!Ubjeeted to cross-examination as a wit-
1012, note, per Buller, J. (a juror should not nOM"); 1840, Manley n. Shaw. Cur. &: M. 361. 
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This comparative recency in its acceptance accounts perhaps for the frequent 
statutory declaration of the principle in the legislation of the 1800s in this 
country.2 . 

• 

The case of R. I). Sutton. 4 M. & S. 532 (1816). 
sometimes referred to as marking the recogni
tion of this doctrine. scems not to concern it. 
Compare tho history of the Hearsay rule in 
general (ante. § 1364). 

2 Alabama: Code 1907. § 7896 (substan
tially like Ia. Code 1897. § 5381); .. lrizo7Ul: 
Rev. St. 1913, P. C. § 1062 (like Cal. P. C. 
§ 1120); Cali/omia: P. C. 1872, § 1120 (" If a 
juror has any personal knowledge respecting 
a fact in controversy in a cause, he must declare 
the same in open court during the trial. If 
during the retirement of the jury. 1\ juror de
clare a fact which could be evidence in the 
cause. as of his own knowledge, the jury must 
return into court. In either of these cases, 
the juror making the statement must be sworn 
as a witness and examined in the presence of 
the parties"); .Georoia: Rev. C. 1910, § 5932 
(a juror is not to "act on private knowledge," 
"unless sworn and examined as a witness in 
the case "); Idaho: Compo St. 1919, § 8965 
(like Cal. P. C. § 1120); Indiana: Burns' Ann. 
St. 1914, § 2138 (criminal cases; like Cal. P. C. 
§ ]120; .. if the Court deem any such evidence 
material to the ~ause," a new jury may be 
summoned); 101m: Code 1~97, § 5:J81, Rev. 
Code. § 9439 (" If a juror have personal knowl
edge respecting a fact in eontrovcrsy in a 
cause, he must declare the same in open court 
during the trial; and if. during the retirt'ment 
of the jury, a juror declares any fact which 
could be evidence in the cause, as of his own 
knowledge, the jury must return into court, and 
the juror must be sworn as a witness and ex
amined in the presenre of the parties, if his 
e~idence be admissible "); 1!J04, Douglass v. 
Agoe, 125 la. 67, 99 N. W. 550; Kama.!: Gen. 
St. 1915. § 8118 (in criminal cases, .. if any juror 
shall know anything relative to the matter in 
issue, he shall disclose the same in open 
court "); § 8155 (" if a juror has personal 
knowledge of any fact material to thll cause. 
he must declare it to the court, and not to his 
fellow-jurors out of court ") ; Kentucky: Stats. 
1915, § 2255 (" Jurors knowing any fact material 
to the issue shall disclose the sume in open 
court. upon oath. as evidence "); .1I a8sachu
acti&: 1834, Parks V. Boston. 15 Pick. 198,209; 
1839. Murdock v. Sumner. 22 Muss. 156 
(quoted 8UWa); 1854, Schmidt v. Ins. Co., 1 
Gray Mass. 529, 535; .Minnesota: Gen. St. 
1913, § 9204 (like Cal. P. C. § 1120); Missouri: 
Rev. St. 1919, § 4013 (in criminal cases, "if 
any juror shall know anything relath'e to tho 
matter in issue, he shall disclose the sarno 
in open court"); Monta.na: Rev. C. 1921, 
§ 11997 (like Cal. P. C. § 1120); Nebraska: 
1903, Falls City 1>. Sperry, 68 Nebr. 420. 94 
N. W. 529; Neroda: Rev. L.1912. § 7190 (like 

Cal. P. C. § 1120); New Hampshire: 1916, 
Curtis V. Boston & M. R. Co •• 78 N. H. 116. 
97 At!. 743 (fIre set by locomotive; whether 
the jury could use their knowledge that a barn 
could be seen from the postoffice, not decided) ; 
New Jersey: Compo St. 1910. Practice § 158 
(jurors who "know anything" relevant must 
be called as witnesses and disclose in open 
court); 1920, State D. Langhans. 95 N. J. L. 
213, 110 At!. 566 (juror's name challenged in 
the drawing, on the ground that he was under 
subpoena by the State in the casc; objection 
held invalid. under St. 1797. § 19, now Practice 
Act, § 183. as to jurors' testibing in open 
court); New York: C. Cr. P. 1881. § 413 (sub
etantially like Cal. P. C. § 1120) ; North 
Dakota: Compo L. 1913. § 10856 (like Cal. 
P. C. § 1120); Oklahoma: Compo St. 1921, 
§ 2715, (criminal cases; like Cal. P. C. § 1120) ; 
Oregon: Camp. L. 1913, § 10856. Laws 1920. 
§ 140 (a juror, if not examined, ,. shall not 
communicate any private knowledge or infor
mation that he may have of the matter in con
troversy to his fellow-jurors, nor be governcd 
by the same in giving his verdict "); Penn.,yl
mnia: St. 1834, Apr. 14. § 160, Dig. 1920, 
§ 12950. § 160 (a juror" who shall know any
thing relative to the matter in controversy" 
shall discloso tho same in open court before 
retiring); Porto Rico: Rev. St. & C. 1911, 
§ 6291 (like Cal. P. C. § 1120) Soulh Dakota: 
Rev. C. 1919, § 4896 (like Cal. P. C. § 1120); 
Tennusec: 1833, Booby v. State, 4 Yerg. 111. 
114 (receiying stolen goods; one of the jurors 
stated to the others, "which they regarded as 
evidence, that the defendant had st.olen a hog 
in the county"); 1845, Douston v. State, 6 
Humph. 275 (statements as to a witness); 
1851, Sam v. State, 1 Swan 61. 62 (statement as 
to a county line); 1872. Wade I). Ordway, 1 
Baxt. 229, 238; 1878. Morton V. State. 1 Lea 
498; 1882, Whitmore I). Ball. 9 Lea 35; 1883, 
Nile I). State, 11 Lea 694; 1896, Ryan v. State, 
97 Tenn. 206, 36 S. W. 930; 1897, Citizens' 
R. CO. V. Burke, 98 Tenn. 650. 40 S. W. 1085; 
Utah: Compo L. 1917. § 8999 (like Cal. P. C. 
§ 1120); Virginia: Code 1919, § 6014 (a 
juror" knowing anything relative to a fact in 
issue" must disclose it in open court); W ash
inolon: R. & B. Code 1909, § 348 (a juror. 
unless examined as a witness ... shall not com
municate any private knowledge or information 
that ho may have of the matter in controversy 
to his fellow-jurors:nor be governed by the same 
in giving his verdict "); W eat Viroinia: Code 
1914. c. 116, § 31 (a juror "knowing anything 
relative to a fact in issue shall disclosc the 
llame in open court. but not to the jury out oC 
court"). 
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Though historically the motives leading to this result in the 1600s rested 
on the necessity of controlling the jury in some further way under the changed 
conditions, yet, in theory and as a part of our system of evidential princi
ples, the rule is sufficiently accounted for to-day as a necessa!"y deduction 
from the Hearsay rule. To allow the juror to contribute his private knowl
edge to the other jurymen would be to allow testimony t.o go to them un
subjected to the searching analysis of . This reason was 
early perceived, and has been repeatedly laid down: 

1824, TII.GIDfAN, C. J., in AUen v. Rostain, 11 S. & R. 362, 374: "Although it was once 
held that a juror might determine upon facts within his own knowledge, not proved by 
his oath, yet that opinion has bcen long reprobated, in consequence of the confusion and 
injustice that would result from it. The parties have a right to hear the evidence, that 
they may have an opportunity of cross-examining the witness, and contradicting him, if 
necessary, by other eviden<.'e." 

1839, SHAW, C. J., in MUrMck v. Sumner, 22 Pick. 156: "If any juror knew any fact 
bearing upon the subject, such as the state and condition of the particular parcel of goods 
[here alleged to have bcen converted), especially if it differed from the facts testified, he 
should have stated it and testified to it in open court, that the Court may judge of the 
competency of the evidence, that the parties might fully examine the witness, and that 
the counsel and Court might have under their consideration the whole of the evidence 
upon which the verdict is formed." 

1884, LYON, J., in Washburn v. R. Co., 59 Wis. 364, 3iO, 18 X. W. 328: "To allow 
jurors to make up their verdict on their individual knowledge of disputed facts material 
to tre case, not testified to by them in court, or upon their private opinions, would be 
most dangerous and unjust. It would deprive the losing party of the right of cross-ex
amination and the benefit of all the tests of credibility which the law affords." 

The rule is now universally accepted, in statute and precedent; though its 
phrasings difl"er in minor details. 

§ 1801. Sallie: Other Principles Discrimjnated; (1) JUdicial Notice; 
(2) Juror's Incompetency. (1) Where a matter is too notorious to need 
evidence of it, the judge may" notice" it; and, upon this principle, certain 
things are assumed, for jurors also, to be so well known and undoubted that 
the jurors may take them into consideration without evidence of them. 
Thus a line has to be drawn between these matters of judicial notice as applied 
to jurors and the matters of mere private interest; for the latter there must 
be evidence, and if a juror can give evidence, he must (under the present 
principle) present it as a witness in court. This distinction between matters 
of private knowledge and public knowledge is dealt with under the head of 
judicial notice (post, § 25iO). The relative bearing of the two principles is 
this: (a) By the doctrine of Judicial Notice, the jurors cannot assume to 
be true any matters of mere private interest, not publicly notorious and 
unquestioned; they must require evidence; (b) By the Hearsay rule, they 
cannot take that evidence from tile lips of a fellow-juror informing them 
privately after retirement; they must listen to him only as a witness upon 
the stand. 

(2) Is there a rule of policy forbidding a juror publicly to testify before 
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his own fellow-jurors, by reason of the danger of prejudicing him as a juror 
in his criticism of testimony? This involves a different principle, and is 
elsewhere considered (pm/t, § 1910). 

(3) Whether a juror may be an interpreter has already been considered 
(ante, § 8U). 

§ 1802. Jurors not to xeceive Bvidence out of Court; Witnesses at & View. 
(1) If a juror listen to the statements of a person made to him wt in the 
open court-room and not on the witness-stand, the Hearsay rule is clearly 
violated: 

1680, HALE, L. C. J., Pleas of the Crown, II, 307: "If after the jury sworn and gone 
from the bar, they send for a "itness to repeat his evidence that he gave openly in court, 
who doth it accordingly, this, appearing by examination in court and indorsed upon the 
record or 'postea,' will avoid the verdict; because not done openly in court nor in the 
presence of the parties concerned." 

1845, TuRLEY, J., in Doulltun v. State, 6 Humph. 275, 276: "It has always been held 
that testimony given to a jury after it had left the of the court vitiates a verdict, 
because it is not given on oath, and is given without the knowledge of those to be affected 
by it and who have therefore no opportunity of meeting and repelling it." 

This application of the rule has never been doubted.1 The only matter of 
controversy is whether a violation of the rule in this manner is sufficient 
ground for setting aside the verdict and granting a new trial a subject 
not within the present.purview.2 

(2) Upon the same principle, the making of stn.tements by a witness at a 
view, or even the pointing out of the places by a witness or other unauthor
ized person at a view (which amounts to giving testimony), is a violation 
of the rule. Here, also, the only question can be whether the impropriety 
is upon the circumstances sufficient ground for setting aside the verdict.3 

§ 1802. 1 At least, sinee the Hearsay rule witness; undecided); U. S.: Ind. 1861, Erwin 
cxisted: ante, § 1364. v. Bulla, 29 Ind. 95 (statute enforccd forbidding 

2 The following cases may servc as a fcw testimony at a vicw); la. 1876, Stockwell v. 
illustrations: 1860, Statc v. Andrews, 29 Conn. R. Co., 43 Ia. 410, 473 (fire attributed to a 
100, 101 (one juror listening to private state- locomotive; by consent a view of the place 
ments, held improper); 1896, Conrad v. was taken; the plaintiff's counsel was absent, 
State, 144 Ind. 290, 43 N. E. 221 (the jurors and a witness present spoke to a juror 118 to a 
went to II jail-chamber, where the dcfcndant fact undisputed in the tcstimony; held, no 
was said to huvc attempted suicide, examined substantial prejudice); Mich. 1891, People 11. 

it, tested the wire said to have been used, and Hull, 86 Mieh. 449, 465, 49 N. W. 288; 1913, 
talked with the witnesses; judgment rcvcrsed Pcople v. Auerbach, 176 Mich. 23, 141 N. W. 
since "it was the privilege of the accused to 869 (following People v. HllIl; in the defend-
mcet the witncsses face to face"; cases ant's absence, no tcstimoDy can be given); 
eited); 1867. Heffron v. Gallupc, 55 Mc. 563 l\[inn. 1815, Hayward v. :Knapp, 22 Minn. 5 
(a juryman obtained from defendant a pam- (new trial granted, for .'cception of testimony 
phlet containing the evidence at the former at the view); Ji.::;l/l. 1903, State v. Landry, 
trial; held improper); 1873, Bowler 11. Wash- 29 Mont. 218, 74 Pac. 418 (verdict set aside 
ington, 62 Me. 302 (one juror recciving private bccause certain spectators laughed and 
testimony, hcld improper). demonstrated their opinion of the success of an 

But the testimony may be reud ovcr to the elllpcriDlent ; this is IIbsurd); N eTJ. 1880, 
jurors in opcn "ourt, on their request: 1900, State v. Lopez, 15 Nev. 407, 411 (pointing out 
State v. Hunt, 112 lao 509, 84 N. W. 525. places by a person neither officer nor witne8', 

, The following clU'~ may serve as iIIustra- held improper); N. H. 1863, Sanderson ". 
tions: Eng. 1812, R • .,. Martin, 12 Cox Cr. Nashua, 44 N. H. 492, 494; N. Y. 1888, 
:!04, L. R. 1 C. C. R. 318 (pointing out by 8 PeopleD. Johnson,110 N. Y.134,143, 11 N. E. 
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(3) But the pointing out by judicially appointed alwiJJera is no violation 
of the rule. The theory of showers is that they are agents of each party, 
familiar with the issues of the case, and appointed by the Court (or by con
sent of parties) to identify provisionally beforehand the places to which the 
testimony will relate. They are sworn to do this properly, and to say nothing 
more.4 Thus their position is analogous to that of a witness; their oath is 
the oath of a witness so far as their functions make them such; and by ex
amination it can be ascertained in court whether they have truly fulfilled it. 
There is therefore that opportunity of testing by cross··examination which is 
required by the Hearsay rule. The presence at the view of a shower repre
senting each side affords a further opportunity of ascertaining the propriety 
of each other's doings. The employment of duly appointed showers, there
fore, is in no sense an exception to the ordinary rule of Evidence; and this 
has long been recognized: 

1747, Goodlille v. Clark, Barnes 457; motion to set aside a verdict because "the plain
tiff's shower at a view ••. had misbehaved himself by teIling the viewers, 'This place 
is called Abraham's Yat, and this Conygree Hill,' which were not the places in question, 
and saying, 'These cottages pay Mr. Symons 5d. or 6d. a year rent;' defendant insisting 
that nothing more than the place in question, which was one single cottage, should have 
been shown to the viewers." "The Court discharged the rule, being of opinion, that on 
a view the showers may show marks, boundaries, etc., to enlighten the viewers, and may 
say to them, 'These are the places which on the trial we shall adapt our evidence to.' The 

684 (trial Court's ruling refusing a new trial 
for alleged reception of testimony, sustained) ; 
1896, People Il. Gallo, 149 N. Y. 106, 115, 43 
N. E. 529 (the jury visited the premises with 
two sworn officers and one person ullsworn but 
appointed by the Court and a witness explained 
the premises; neither dcfcndant nor his at
torney was prescnt; held improper); N. Car. 
1897, State v. Perry, 121 N. C. 533, 27 S. E. 
997 (a passer-by was interrogated by the jury 
all to the identity of a house, materially in 
question, held improper); Oklo 1898, Hays II. 

Terr., 7 Okl. IS, 54 Pac. 300 (no testimony 
to be taken at a vicw; under C. Cr. P. U 5222, 
5269) ; Wi.,. 1887, Sasse Il. State: 68 Wis. 530, 
536, 32 N. W. 849 (that accompanying 
eounsel should call attention to various spots 
by identifying them. held improper). 

For the slatutu, which sometimes exprel!8ly 
declare this rule, Bee the citations already 
given ante, § 1162. 

But distinguish an adiournment 01 trial to an 
exterior place: 1902, Board Il. Moore,' Ky. 
-, 66 S. W. 417 (jury allowed to see 6 horse 
and phaeton in the court-house yard, and to 
listen to testimony, not as if taking a view, 
but as if adjourning the place of trial); 1905, 
Underwood 1'. Com., 119 Ky. 384, 84 S. W. 310. 

Of course the prescnt principle does not 
apply where it is the defendant himself who 
voluntarily testifies and alteI"Wards objects: 
Underwood Il. Com., supra. 

'The cU8tomary order lor a view ran 

• 

(1 Burr. 252, 258): .. And that R. R. on the 
part of the plaintiff and T. W. on the pari of the 
defendant /lhaU attend on the lIame clay and shO'W 
the matters in question to the said, etc., • • . 
and no e\;denco shall be given on either 
side at the time of taking thereof." A 
modem case shows the traditional fOlm of 
oath: 1847, R. v. Whalley, 2 Cox Cr. 231 
(the sheriff, .. having a knowledge of the 
locality," was appointed to show the places 
referred to by the witnesses, and took the 
plans produced (or the prosecution and the 
defence, to as!list in the view; the oath admin
istered to the shower WIlB: ,. You swear you 
\\;11 attend this jury and well and truly point 
out to them the place in which the offence 
for which the prisoner T. W. stands charged 
is alleged to have been committed; you shall 
not speak to them touching the supposed 
offence whereof the said T. W. is so charged. 
only SO far as relates to describing the place 
aforesaid"; and to the bailiffs: "You shall 
[etc., as above ••. J committed; you shall 
not allow anyone to speak to them touching 
the offence whereof the said T. W. is so charged, 
except the person sworn and appointed to show 
the aaid jury the place aforesaid; neither shall 
you speak to them yourselves [unless it be to 
request them to return with you into court), 
without leave of the Court"), 

For the IllatU/U governing views, which 
usually mention exprellSly the appointment of 
showers, see ante, § 1162. . 
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jury could have no light from looking at the cottage only; the question to be tried was, 
whether it stood within Mr. Symons's manor or not. Had an ancient man been produced 
to the viewers, and he had acquainted them that he had known the place many years, and 
had given an account of the boundary, etc., this would have been improper, because it is 
giving evidence before the trial." 

It follows that the same practice is proper in criminal cases,5 because the 
constitutional provision requiring confrontation of witnesses is nothing more 
than the common-law rule requiring an opportunity of cross-examination 
(ante, § 1398). It is, moreover, immaterial that the shower is a party or 
one who will be an ordinary witness; indeed his familiarity with the place 
is assumed to be a special qualification; 6 it is only the pointing out by an 
unauthorized witness that is improper (supra, par. 2). 

(4) The obtaining by the jury of evidence of any other sort, out of court 
and without authority either of the evidence furnished by an unauthorized 
view of premises 7 or of other objects in issue,8 or of circumstantial evidence II 
- is also improper. The reason is partly that the procedure of jury trial is 
violated, partly that the juror thus becomes a witness having personal knowl
edge and should therefore (ante, § 1800) take the stand as a witness. 

(S) Distinguish (a) the rules relating to the taking of documents into the 
jury-room,· here it is assumed that the documents are relevant and have 
been admitted in evidence, and the question is whether their further perusal 
is to be allowed, a question of the procedure of jury trial; 10 (b) the ques
tion whether it is a jury's duty not to repudiate the fC8tillwny given in court 
by allowing their knowledge obtained from a view to override it; this also 
is a question of the sworn duty of the jury, not of the law of Evidence; 11 

~ 1887, People I). Bush, 7I Cal. 602, 606, 12 Court on appeal doubted the propriety oC this; 
Pac. 781 (pointing out by the official shower, hut the doubt is ill-founded, Cor the .... itnesses 
held proper); 189S, People 1'. Milner, 122 Cal. ar ,J)d virtually aBshowers, and their pointing out 
171, 54 Puc. S'l3 (same); 1894, Garcia I). wus indispcnsable to the efficiencyortheview). 
State, 34 Fla. 311, 332, 16 So. 223 (testimony The Collowing rulings belong here; 1847, 
is not to be taken, even by order oC Court, at a Doc t. Murray, 3 Kerr N. Br. 335, 339 (the 
,iew; but some person, agreed upon or ap- shower.should not read wIitings to the jury) ; 
pointed, may be sent to point out the premiscs) ; 1901, Colorado F. &: I. Co. I). R. Co., 29 Colo. 
1903, State v. Mortensen. 26 Utl!.h 310. 73 Pac. 90, 66 Pac. 902 (eminent domain; statute 
562, 633 (shower pointing out the places enforced as to placing a sworn bailiff in charge). 
mentioned in the evidence; the dissenting 7 Ante, § 1160. 
opinion exhibits a morbid regard Cor petty 8 Ante. § 1163. 
technicoJititJ8 irrespective oC justice). ' 1896. People 17. Conkling, 111 Cal. 616, 44 

e 1614, Gnge 11. Smith, Godb. :W9 (" Although Pac. 314 (two jurors had experimented .... ith 
the place wasted be showed to the jUry by tho rifleR, out of rourt and by themselves. to sec 
plaintiff's servants, yet if it be by the commulld- how ncar powder-stains were produced; hel:! 
ment oC the sheriffe, it is as suffit!ient as if the improper); Cor analogous instances see ante, 
same had bccnshowod unto them by the shrrilT.. § 1160. But it was certuinly a culpable scrupu-
himself"); Accord: 1904, Wilson P. Harnett", losity which l"d tho Court. in State p. Sanders, 
32 Colo. 172, 175 Fac. 395 (good opinion by 68 Mo. 202, 206 (1878), to set aside a verdict 
Steele, J.). Cor such experimentation by the jury (with 

Contra, aelllbie: 1878, People P. Grecn, 53 shoe-tracks) where the deCendant's counsel 
Cal. 60 (the sending of witness to a view, to hud himself in his addreSB invited and urged 
point out places, held improper) ; 1904, O'Berry the jUry to do this and see Cor themselves, in
p. State, 47 F11\. 75, 36 So. 440 (larceny of fOlilling them that they had a right to do BO. 
cattle; 1\ view oC the cattle waa ordered nnd 10 Pod. § 1913. 

allowed to identify them on the view \I This is dealt with in some or the 
as the cattle referred to in their testimony; the citedanU, § 1168. 
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(c) the question whether the jury may take into consideration the l.,-nowledge 
derived from a view; this involves the theory of Real Evidence; 12 (d) the 
reception of testimony by a jury of inquest for damages caused by taking 
under eminent domain; this involves the procedure of a special tribunal not 
within the present purview. 

§ 1803. Defendant's Presence at a View in a Criminal Case. A view is 
allowable in criminal as well as in civil cases (ante, § 1163). But is it neces
sary, under the Hearsay rule and the constitutional provision sanctioning 
it for criminal cases (ante, § 139i), that the accused be present at the view! 

This question Ims been answered by some Courts in the affirmative, chiefly 
on the theory that otherwise the accused is deprived of the right to be con
fronted by the witnesses against him: 

18i;'), ENGLISH, C. J., in Benton v. State, 30 Ark. 329, 346: "(1] By the bill of rights 
the accused must be confronted with the witnesses against him; but the statute authoriz
ing a view does not contemplate or permit the examination of witnesses at the view ••.. 
But, though no witnesses are examined at the view, yet the jurors, from their observa
tion or the plaee and its surroundings, may receive a kind of e\'iuel1ce from mute things, 
which cannot be brought into court to confront the accused and are in their nature in
capable of cross-examination. [21 But [furthermore] in prosecutions for felony the de
fendant must be present during the trial. ••. The "iew of the placc where the crime 
is alleged to have been committed, by the jury, is part of the trial, and may be an im
portant step in the trial; and the presen('e of the prisoner at the "iew, in a case involving 
life or liberty, that he may ha"e an opportunity to observe the conduct of the jury and 
whatever occurs there, might be of the utmost consequence to him." 

1893, WOODS, J., in Foster v. State, iO l\1iss. i;')5, i6;,), 12 So. 822: "[1) Was it the right 
of the accused to be present when the ju~' visited lind inspected the car? The answer 
to this inquiry wiII be found in ascertllining und detemlining what the purpose and object 
of this view was. . • • [The jury's visit) becomes proper in one of two views: the jury 
may be better able to understand and apply the evidence hy examining the ground or 
scene of the offence, or the jury may receive from inanimate witnesses which otherwise 
it would not have. • • • The reported cases in which some Courts of last resort have held 
that the prisoner was not entitled to be present at a view of the premises on which the 
offence was alleged to have been committed, for the reason that in such inspection the 
jury is not taking or receiving evidence in the absence of the accused, but is during a sus
pension of the trial and while absent and separated from the court merely reech'ing im
pressions from silent inanimate objects that \\;1\ enable it better to comprehend and apply 
the testimony in the case, are inconsistent and beg the question. They assume that the Court 
is composed of the judge, the (·Ierk, the sheriff, and overlook the fr.ct that the jury is the 
right arm of the law in the administration of law. They assert til at the jury is not re
ceiving evidence, because it is absent from the Court and cannot take testimony in the 
absence of the accused; overlooking the painful fact that illegal evidence may be taken 
and unlawful methods may be employed for its introduction. They declare that only 
impressions are received by jurors on such inspections which ,,;\1 enable them to under
stand and apply the testimony offere<i. But this concedes the proposition in dispute. 
Impressions are made on the mind of jurors by dumb witnesses. They do have evidence 
of inanimate things. They arc receiving impressions, evidence, enlightenment, from 
voiceless things, call it by whatever name you will; and they are themselves being thus 
made silent witnesses for or against the aCP'llsed. They return to the court-room with 

IJ Treated ante, § 1168. 
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impressions formed by an examination of dumb inanimate witnesses; and if erroneous 
impressions and opinions have been made and formed, their hurt is beyond all cure; for 
the jurors may not speak out what may weigh on their minds, but are become themselves 
dumb passive witnesses. 'I'o say the jury cannot receive evidence by simply viewing the 
scene is to insult common sense. The most convincing evidence is made by the sense of 
sight. The juror on the view and thinks he knows what he thus sees, with all the 
conclusions flowing therefrom. He or may see, more than a mere railway car or a 
naked room or a piece of senseless earth; and no matter what he or falsely sees, he 
cannot speak and have his mistaken conclusions corrected or removed. • .• The consti. 
tutional right guaranteed to every person charged with crime to be confronted by the 
witnesses against him will require the production of all evidence from all witnesses, animate 
and inanimate, in his presence. [2J But not alone must all evidence be had in the presence 
of the accused, but it must likewise be had and taken in the presence of the Court trying 
the case •••• A trial conducted in part away from the place appointed for the holding 
of the Court, in the absence of the judge and of the accused, is not that trial to which every 
man accused is constitutionally entitled." 

These arguments are specious, but unsound: (1) As to the argument that 
the jury are receiving evidence, it is in substance sound; to view the thing 
itself in issue i. e. the premises is undoubtedly to consult a source of 
proof (ante, § 1168). But it by no means follows that the right of cross
examination is infringed. That rule applies solely to testimonial evidence 
only (ante, §§ 1362, 1395), and no testimollj' is taken at a view. The prem
ises themselves are not witnesses; to term them "dumb witnesses" (as in 
the passage above quoted) is merely to misuse words. The function of Cross
Examination, as a requirement for testimonial evidence, is to ascertain in 
detail the elements of weakness that detract from the trustworthiness of a 
person's statement. Where human credit is not involved, cross-examination 
has no place. The constitution9.l sanction of that principle applies solely 
to testimonial evidence, to "witnesses"; no one supposes that it applies to 
circumstantial evidence; and no one should suppose that it applies to that 
third source of proof, namely, autoptic proference, real evidence, or the 
tribunal's observation of the thing itself (ante, § 1150). How could the place 
viewed be cross-examined? What human credit does it have, that makes 
cross-examination necessary? The Hearsay rule simply has no application 
to that source of proof. (2) As to the argument that the jury's view is a 
part of the trial and that the accused is entitled to be present at every part 
of th ~ trial, the answer is that the accused might equally well claim to be 
preseut at the jury's deliberations over their yerdict, for that is equally a 
part of the trial; if there is no inherent and invariable necessity for that 
part, neither is there for this. As for the related suggestion that the hold
ing of a view in the absence of the defendant is the holding of a part of the 
trial "away from the place appointed for the holding of the court," it would 
follow from this that the judge and other court officers should be present 
also; but no one has ever supposed this necessary. It would be, on the 
contrary, much easier to question the propriety of the Court's adjourning 
and travelling in a body to the place of a view, for such a proceeding would 
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be more open to the criticism that it took the trial "away from the place 
appointed for the holding of the Court." It is impossible to argue in the 
same moment both that the Court must be held at the place appointed 
and that it must be held in part somewhere else. (:3) As to the suggestion, 
based on mere general considerations of fairness and policy, that the defend
ant's presence is necessary because "the jurors may receive erroneous im
pressions" which "cannot be corrected or remo\'ed" and therefore the 
defendant should have "an opportunity to observe the conduct of the jury 
and whatever occurs there," there are two answers. First, the defendant, 
though present, could not lawfully ask questions or make statements; 1 so 
that the sole value of his presence would lie in the opportunity to see that 
notlling irregular was done and to obtain such a knowledge of what was 
done as would assist him in the subsequent conduct of the trial. Secondly, 
this very opportunity he already fully possesses; for he is represented at 
the view by a shower, selected by himself and formally approved by the 
Court; this shower points out such parts as the accused has directed, and 
does so with reference to the forthcoming testimony for that party; and 
this shower is in a position not only to observe all that is done but to make 
all of his observations useful later to his party as may be needed. Every 
practical advantage to be gained from the accused's presence is already his, 
by virtue of the ordinary proceedings at a view; and if, in any Court's prac
tice to-day, the defendant is not allowed to have one shower appointed as 
his representative, then the unfairness and disadvantage in such a Court 
arises from the improper procedure observed in the view, and not from inher
ent defects in the orthodox method of view. There is therefore no ground, 
either upon legal principle or upon practical fairness, for holding the presence 
of the accused himself to be essential. (4) There remains only, as a reason 
for allowing it, the natural desire which any accused person might have to 
attend the proceeding. Ordinarily, no judge (it must be supposed) could 
wish to disappoint such a desire, if duly expressed to him; but conceivably 
he might refuse to satisfy it for prudence' sake; perhaps because of the dan
ger of escape or of mob violence. Certainly no legal rule granting the right 
of attendance can be founded on such a consideration. 

In some jurisdictions, it is properly ma!ntained that the defendant is not 
entitled to be present at the view; but the opposite rule has been accepted 
in other jurisdictions.2 

§ 1803. 1 As pointed out by Baldwin, J., in U. S. 432, 37 Sup. 725 (murder; not clear 
People 11. Bonney, cited i1lfra. whether the opinion holds that thedefendant is 

: The cases on both sides arc lIS follows: entitled to attend the view; here, his counsel 
CANADA: 1890, R. 11. Petrie, 20 Onto 317, attending but the defendant refraining, held 

323 (view by the magistrate, sitting without a that the right at any rate was waivable; 
jury, in the absence of the accused or his Clarke, J., dies. in an opinion which he pro
representative, held improper). teats is "not idiosyncratic," though the 

UNITED STATES: Federal: 1900, Chicago protestation svaileth nought); Arka1Ul1l8: 
fl. Bsker, 39 C. C. A. 318, 98 Fed. 830 {refusal 1875, Benton 11. State, 30 Ark. 328, 345 
to permit party's presence, proper in trial (defe.ldsnt must be present; quoted ,roPl"Il); 
Court's discretion); 1917, Valdez 11. U. S., 244 1921, Shinn v. State, ' Ark. 234 S. W. 
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636 (murder; the jury were allowed at cused," "l\'bntcver his rights are, to attend if 
defendant's request to go to the spot and fire he demands it, and we thiak it should not be de-
the gun at a target, as testified to, the Court nied him in capital C:lSCS, he may in all cases 
order directing thnt the defcndnnt be present; waive them"; what authority has this 
held now to be no error, the defendant having opinion for confining the constitutional c1nuse 
requested the experiment nnd having volun- to "capital cases"; the opinion also takes 
tarilyabsented himself; Hart, J., diss,; it is the erroneous view of the principle of § 1168, 
incredible that such a point could be even ante); MichiuaTl: IS01, People 11, HuH, 86 
seriously considered); .4.rizo1lO: HI04, Elias 11. Mich. 449, 465. 4S X. W. 869 (defendant's 
Terr., 9 Ariz. I, 76 Pac. 605 (view hud on 010- absence, held not fatal); .If.innesota: 1920, 
tion of dcfendnnt, without a claim of his desire State 11. Rogers, 1·15 :\Iinn. 303, 177 N. W. 
to be present, held jJr.>per); California: 1861, 358 (keeping a hOllse of iII-fame, attorneys 
People v. Bonney, HI CuI. 426, 445 {"We do for both sides having b('el1 assigned to attend 
not ~('e whllt good the preseace of the prisoner the view, the defendant was held not entitled 
would do, as he could neither ask nor answer liS of right to attcnd); 1"[ississippi: 1893, 
queHtiolls, nor in any way interfere with the Foster 11. State, 70 :\1iss. 755, 765, 12 So. 822 
acts, observations, or conclusions of the jury"; (defendant is entitlpd in a criminal ease to be 
defendant's presence not necessary); 1886, present at a view; Bec quotation 8u/lra); 
People v. Bush, 68 Cill. 623, 630, 10 Pac. 169 Morl/ana: Rev. C. W21, § 11096 (defendant is 
(view l\ithout defendant's prcsencc llnd against to be present); 1903, State 11. Landry, 29 Mont. 
his consent, held improper; "it is often most 218, 74 Pac. 418 (view at defendant's re-
important for the defendant and his counsel to quest;" the defendant must be present ") ; 
be able to perceive exactly what impression is Nebraska: 1876, Carroll ~. State, 5 Nebr. 31, 
being made upon the jury hy any portion of 35 (defendunt should be prl'scnt, "unless he 
the evidence given in on his trial"; Myrick decline the pri\'i1l'gc "); .\" cl'Oda: 1895, State 
and McKee, JJ., diss.); 1903, People v. !\Ia- 11. Hurtley, 22 Xc\". 35S, ole Puc. 375 (the right 
thews (Edwards), 139 Cal. 527, 73 Pac. 416 if any, "is statuto,,·, alld not constitutional, 
{defendant'S voluntury ('.bsence is a wai .... er); and may be waived"); New York: 1898, 
Columbia (Dist.): 1800, price v. U. S., 14 People I). Thorn, 156 N. Y. 286,50 N. E. 947 
D. C. App. 391, 4003 (not decided; but (view is not the taking of e~'idence in the sense 
doubting); Florida: 1916, Haynes v. Stnte, that the accused must be present or cannot 
71 Fla. 5S5, 72 So. 180 (defendant asked waive attendance; compare People v. GallI), 
for the view and then dtayed away, held cited supra, § 1802, which rests on another 
not error); 1917, Kersey v. State, 73 Fla, principle); Ohio: 1890, Blythe v. State, 47 
832, 74 So. 983 (defendant's ahsence for Oh. St. 234, 24 N. E. 268 (defendant's volun-
part of the time, not error); Idaho: 1894, tary refusal to attend, held a waiver); Okla· 
State v. Reed, 3 Ida. 754, 35 Pac. 706 (" No homa: 1898, Hays v. Terr., 7 Okl. 15,54 Pac. 
811Ch right as is contended for hy defendant is 300 (defendant should accompany, on geneml 
b'tlllrnntied by the constitution of Idaho": principles, but by C. Cr. P. § 5222, Compo St. 
though it is "advisable" to permit his presence 1921, § 2714, he is forbidden); lOll, Starr v. 
on request; here it did not appear that he had State, 5 Oklo Cr. 440, 115 Pac. 356 (defendant's 
made a request); 1885, Shular 11. State, 105 request lor a view is a waiver of the right to 
Ind. 289, 293, 4 N. E. 870 (defendant need be present; whether he has such a right ill 
not be present at a ~iew, because it is not the other CMes, not decided, but "the safe practice 
.. taking of evidence"; a statute allo .... ing is to permit it"; the right may be wah'ed) ; 
views by ~I)nsent of parties is constitutiona\) ; Oreuon: 1880, State V. Ah Le(" 8 Or. 214, 217 
Kansas: ~878, State V. Adams, 29 Kan. 311, (" The failure ol the accused to be present" is 
:123 (~iew without defendant's presence, d~ no ground of error; here he failed to ask it); 
f"ndant making no request to attend; not 1887, State 11. Moran, 15 Or. 262, 276, 14 Pac. 
improper under either statute or constitution) ; 419 (same; here the defendant consented to 
IS80, Rutherford v. Com., 78 Ky. 639, 640 (de- the view); 1889, State V. Chee Gong, 17 Or. 
fcndant must be present; "the simple act of 635,636,21 Pac. 882 (defendant has no right 
pointing out to the jury the place ..• is the to be present); Pen7l8yl~ania: 1893, Com. 11. 
giving of cvidence in the absence of the ac- Salyards, 158 Pa. 501, 507, 27 At!. 993 (de-
cused "); Kentucky: C. Cr. P. 1900, § 236 lendunt's presence not necessary); 1898, Com. 
(prisoner and both counsel arc to accompany v. Van Horn, 188 Pa. 143, 41 At!. 469 (same) ; 
jury to view) ; Louisiana: 1872, State '. Bertin, Utah: 1903, State 11. Mortensen, 26 Utah 312, 
24 La. An. 46 {view at which a State witneSB 73 Pac. 562 (defendant need not be present; 
was allowed to explain a diugram and the de- on the theory that a view does not involve the 
fendant not allowed to be present; held im- taking of testimony; careful opinion b.." Bartch, 
proper, since the defendant did not enjoy the J.); 1903, State 11. Mortensen, 27 Utah 16, 74 
right of confronting his l\itnesses); .1Ifaine: Pac. 120, 350 (supplementary opinions on 
1919, Stu'te 11. Slorah, 118 Me. 203,106 Atl. 768 motion lor new trial); lVashinqton: 1893, 
(murder; ambiguous opinion; "welurtherhold State II. Lee Doon, 7 Wash. 308, 34 Pac. 1103, 
that at a view there is no such corurvlltutioll of semble (it is not a "constitutional right" to be 
witnesses as requires the presence of the ac- present; here there wns no request); W ul 
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2. Judge 

§ 1805. Judge having Personal Knowledge must take the Stand. It is 
equally clear for the case of the judge, as for that of the juryman (ante, 
§ 1800), and upon the same principle, that the judge lila:. not lawfully con
tribute an~' information for the juris consideration unless he take the stand 
as a witness; I otherwise the opportul1it~, of cross-examination is lost and 
the Hearsay rule is violated. This seems not to hc qucstioneJ. 

The chief doubt that arises for this case of personal knowledge by the 
judge involves usually other principles. On distinct grounds of policy noticed 
under another head (p(),Yi, § 1 !J09) , it is gcnerall~' held in modern times that 
a trial judge ('annot properly become 11 witness without abandoning the 
bench for the remainder of the trial. Consequently, his testimon~' would 
ordinaril~' not be Ilvailable for the jur~', not from his lips on the bench, 
because of the present rule, and not. from the witness-stand, because of the 
other rule just mentioIled. 

It would remain, then, to ask whether he can as judge make use of it to 
direct an acquittal or in an~' other way. This involves the doctrine of judi
cial notice (post, § 2565). 

3. 

§ 1806. Improper Statements of Fact in Argument to the JW'1; in Gen
eral. A counsel's argument is in its purpose a connected presentation of the 
facts supposed to have been proved by the evidence tending in favor of his 
client. He re-states the evidence, and he reasons from the evidence. He 
is not a witness. He may have testified as a witness; but in his argument 
he has solely the functions and rights of counsel. Any representation of fact, 
therefore, which is made by him ill the argument, must not be an assertion 
made upon his own credit; it must be based solely upon those matters of 
fact of which evidence has already been introduced or of which no evidence 
need ever be introduced b~cause of their notoriety as judicially noticed facts. 
To bring forward in argument an assertion of fact not of these two sorts is 
to become a witness; and to be a witness without being subjected to cross
examination is to violate the fundamental principle of the Hearsay rule. 

This much Is, then, never doubted. The uifficult:,' arises in applying the 

l'ir(linia: Code 1!H4, c. 116, § 30 (in l\ "relony nor the duty of the Court to give any evidence 
~ase," accused" shall be takcllwith the jury") : of any fact that they know of their own knowl-
1918. State v. :'IIcCausland, 82 W. Va. 525, 1)6 C(lgc. uniellS they will be sworn for the pur-
S. E. 938 (murder: the accused's premature pose: for, though they do know it in their own 
departure from the view, held not a waiver: private consciences to be true, yet they are 
unsound: this is the kind oC decision that obliged to conceal their own knowledge, unleSll 
coddles crime): '.1 'Wisconsin: 1887, Sassc r. thcy will be sworn as witnes.~es"); 1876, 
State, 68 Wis. 530, 536. 538, 32 N. W. 849 Hurpurshad v. Shea Dyal, L. R. 3 Ind. App. 
(deCendant absent. but his counsel present; held 259, 286 (" It ought to be known ••• that 1/ 

"que8tionable," unless he expres~ly V"aived). judge cannot, without giving evidence as a t 
§ 1805. I 1680, Anderson's Trial, 7 How. St. witness, import into a case his own knowledge 

Tr. 811, 874 (Recorder: "It is not the business oC particular Cacts "). 
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principle to various kinds of assertions. Before attempting to distinguish 
these, it is desirable to notice, in some of the most approved passages, the 
reason for the rule as enunciated by yarious judges and their different 
phrasin~s of the general principle, so difficult and elusive in its concrete 
application: 

18,·,1, LUMPKIN, J., in Rr,,!! \", Stair, 10 Ga. 5tl (commenting on an assertion that the. 
df.>{endant's negro slave hacl <'onfessed to his master's guilt): "That the practice com
plaine<1 of i~ highl~' reprehensible, no one can doubt. It ought in every instance to be 
promptly rclJressed. For counsel to undertake by a side wind to get that in as proof 
which is merely I'Onjcl.'ture, nnd thus to work a prejudice in the mind of the jury cannot 
he tolernte<!.1 ... I would be the last man living to scek to abridge freedom of speech; 
and no one witnesses with more unfeigned pride and pleasure than myself the effusions 
of forensic c1oquen('c dail~' exhibitecl in our courts of justice. For the display of intel
lectual power our !.ar's ~pce('hes nrc equalled by few, surpassed by none. Why, then, 
r£"Sort to sueh a ~uhterfugd Dot.os not history, ancient and modern, nature, art, science, 
unci philosophy. the moral, politi(,al, financial, commercial, and legal, all open to coun
sel their ril'h IIncI inexhaustible thellll'S for illustration? Here, under the fullest inspira
tion of ex('itl'tl genius, the~' lUa~' give vent to their glowing con~eptions, in thoughts that 
breathe lind words that hurn, X Ity more, giving rehs to their imagination, they may 
permit the spirit of their heatl'll enthusiasm to swing and sw('Cp beyond the flaming bounds 
of SPII(,C and time 'extra f1anunantia m<£lIia lllullcli.' But let nothing tempt them to 
pervert the tcstimony, or .. ;urreptitiously array before the jury facts which, whether true 
or not, ha\'c not heen proven." 

18.;2, XISJlET, J., in .lIitdlllTn Y. ::ital!', IIlia. 615, 630: "It is contrary to law for counsel 
to ('omment upon facts not proven. He represents his client; he is the substitute of his 
client; whatever the clicnt may do in the conduct of his cause, therefore, his counsel may 
Jo. In !'elation to the liberty of speech, the iargest and most liberal frcerlom is allowed. 
and the law protc<:ts him ill it. The right of discussing the merits of his eaus(', both as to 
tht: law and the facts, is indispensable to every party; the same right appertains to his 
counsel. The range of diselission is wide, very wide. . . • His illustrations may be as 
variolls as are the re:;ources of his genius, his argLUnentation as full and profound as his 
learning can make it; al!d he rnay, if he will, give play to his ",it or wing to his imagina
tion. To his frcedom of speech, however, there are some limitations .••• When counsel 
are pennitte<1 to stute [ull{'\'idmcedj filets in argument and to comment upon them, the 
usage of ('ourts in l'eguhlt:lIg trials is departed from. the laws of evidence are violatc<l, and 
the full benefit of trial by jury is therefore denier!. It may be said, in answer to these 
\"il'~\"~, tl,at the statements of c(lunsel are 1I0t evidence, that the Court is bound so to in
~trllet th,~ .iury. alld that they are sworn to render a verdict only according to the eviden!'C. 
Whibt all this is true, yet the elrcet is to bring the statements of counsel to bear upon the. 
\"c-rdiet with lIIore 01' Ie"s force aceording to cireumstnnecs .••• It is not reasonable to 
believe that the jury will disregard them. They may strugglc to disregard them, they may 
think that they do disregard them, and still be led involuntnrily to shape their verdict 
ullder their influence. That illfiuenec will be greater or less 1If'('orriing to the charaf'ter of' 
counsel, his skill and adroitness in argument, and the naturalness with which the state-

§ 1806. I In the pnssage omitted here, tho forty years later, in California, in Peopl!' c'. 
opinion poillt>! out that the judge must inter· Ah Len, cited infra, the interrupted coun",-I 
ferC', and cannot expect the opposing cOllnsel did use prcci~e1y thi~ proverb in retort. Thilt 
to do 80: because the latter's objection is it WIl8 B mere coincidence is :111 explanation not 
likl-Iy "noll/.~h to be met by the offending more iIltcrc~tillg than the only other possibl .. 
cOIIII",1 with the sarcastic turn, "Yes, gentle- explanation, namely, that the counsel, in plan. 
IDPn, I han- tCluched Il. tender spot, the galled ninp; his trick, had read Judge Lumpkin's opinion 
jade will wince." It ia B little odd that iust beforehand and had there received the hint. 
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ment~ stand connected with other facts and circumstances in the casco To an extent not 
definable, yet to a dangerous extent, they are evidence, not given under oath, without 
cross-examination, and irrespective of all those rules by which competency 
is tested." 

1877, VIRGIN, J., in Rolfe v. Rumford, 66 Me. 564, 566: "[The rules of evidence re
quire,) among other things, that the facts shall be material and pertinent to the issue, and 
that, when not contained in documents, they shall be delivered under the sanctions of an 
oath and their truthfulness tested by cross-examination. EYen a juror's own personal 
knowledge of pertinent facts eannot be considered by himself and his fellows in making 
up their verdict, unless it take on the form of testimony by being delivered from the stand 
by the juror under oath as a witness; othel'\\;se testimony which might influence a ver
dict would escape the ordeal of cross-examination and discussion. . . . Statements [by 
counsell of alleged facts 110t adduced in eyidenre, and comments thereon, are inelevant, 
not pertinent, and are therefore clearly not within the privilege of counse!." 

1878, RYAN, C. J., in Brou'n y. Swineford, 44 Wis. 283, 291 (commenting on counsel's 
allusion to the defendant's ability as an officer of a railroad company to pay liberally for 
the assault in issue): "Enough appears to show not only that the learned counsel com
mented on facts not in evidence, but in effect testified to the facts himself. It was in 
effect telling the jury that the appellant's position with the corporation gave him the 
ability to pay large damages .... Amongst other evidence of the appellant's ability to 
pay, it might undoubtedly have been shown that he rereiYed large emoluments from his 
position in the railroad company, and possibly that the railroad company had assumed 
the appellant's tort and the payment of the judgment. And it wa:; not the duty or the 
right of counsel, was not within the proper ~('()pe of profes~iollal discussion, to assume 
the facts as proven or state ~hem to the jury as existing, founding his argument 'pro tanto' 
upon them .••• Doubtlc'..s the Circuit Court <'Ill'l, as it did in this case, charge the jury to 
disregard all statements of faets not in cddence. But it is not so certain that a jury \\;11 
do so. Verdicts are "too often found again"t eyidenre and without evidence, to warrant 
so great a reliance on the discrimination of juries; and, ,,;thout notes of the evidence, it 
may often be difficult for juries to discriminate between the statements of fact by counsel 
following the ev:denee and outside of it .... Forensic strife is but a method, and a 
mighty one, to ascertain the truth and the law governing the truth. It is the duty of 
counsel to malrc the most of the case which his client is able to give him; but counsel is 
out of his dut! and his right, and outside the principle and object of his profession when 
he travels ot't of his client's case and assumes to supply its deficiencies. . •• The very 
fullest freed!Jm of speech within the duty of his profession should be aceorded tG counsel; 
but it is license. not freedom of speech, to travel out of the record, basing his argument 
on facts n'lt appearing, and appealing to prejudices irrelevant to the cuse and outside of 
the proof. It may sometimes be a very difficult and delicate duty to confine counsel to a 
legitim at! course of argument; but, like other dimcult and delicate anties, it must be 
performed by those upon whom the law imposes it .••• For all that appears in this case, 
the appellant may be as poor as Job in his downfall. His wealth, if he had it, was legiti
mate subject of e\-idence, not legitimate subject of argument without e\;dence." 

1881, STONE •• T., in Cross v. Siale, 68 Ala. 4i6, 482: "Every fact the testimony tends to 
prove, every inference counsel may think arises out of the testimony, the credibility of 
the l\;tnesses as shown by their manner, the reasonableness of their story, their intelli
gence, means of knowledge, and many other considerations, are legitimate subjects of 
crticism and discussion. So the conduct of the accused, his conversation (if in evidence), 

. .q"o!orcbe made the predicate of inferences favorable or unfavorable. Analogies and illus
':1"' ~'~.Sns may also be drawn, based on the testimony, on public history, on science, or any

thil",~ else, provided it does not invade the prohibited domain hereafter considered. The 
presi,ding judge, as a rule, will best determine when discussion is legitimate and when it 
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degenerates into abuse and undue license. • . • [What is improper is an assertion of facts 
not already in evidence.) The statement must be made as of fact; the fact stated must 
be unsupported by any evidence; must be pertinent to the issue, or its natural tendency 
must be to influence the finding of the jury; or the case is not brought within the influence 
of this rule ...• We would not embarrass free discussion, or regard the many hasty or 
exaggerated statements counsel often make in the heat of debate, which cannot and are 
not expeeted to become factors in the formation of the verdict. Such statements are 
usually valued at their true worth, and have no tendency to mislead. It is only when the 
statement is of a substantive, outside fact, stated as a fact, and which manifestly bears on 
a material inquiry before the jury, that the Court can interfere and arrest discussion." 

1886, AR..'I1oLD, J., in Martin v. State, 63l\1iss. 505,508: "Being counsel and witness in 
the same cause is not prohibited by law, if counsel chooses to testify; but such a union 
of offices is permissible and tolerable only where counsel is sworn and examined like other 
wit.nesses. " 

1893, MCGRATH, J., in Rutter v. CoUiTUJ, 96 Mich. 510, 514, 56 N. W. 93: "The jury 
must get the evidence from the lips of sworn witnesses, and not from the unsworn state
ments of la'wyers in the argument of the case." 

§ 1807. Sail~e: Application of. the Principle to Various Kinds of Asser
tions. (1) For one class of matters of a!;!;ertion, the application of the prin
ciple is comparatively simple; namel~', cOllnsel must not make assertions 
as to facts of which evidence must have been intr.::duccd but has not been or will 
not be introduced. This class includes the great mass of relevant facts; 
though its boundaries are best defined in considering the next class. The 
following celebrated passage-at-arms illustrates the procedure: 

1875, Tilton v. Beecher, N. Y., Abbott's Rep. II, 902; criminal conversation; at an 
early stage of the controversy, before litigation. Mr. Benjamin F. Tracy had been called 
into consultation, as a friend, between the parties; in the plaintiff's case on the trial, 
some testimony had reflected on Mr. Tracy's share in the negotiations; and in his open
ing address for the defendant, Mr. Tracy at a certain point in his speech said: "My name 
has been dragged into this trial by the plaintiff and his counsel and his main witness, in 
a manner that leads me to make you a personal statement of my relations to this scandal;" 
and was proceeding to do so, when the following colloquy ensued: Mr. Beach: "Mr. Tracy, 
do you propose to be a witness to what you are about to state?" :Mr. Tracy: "If neces
sary I do, sir." Mr. Beach: "I submit to your Honor, that the gentleman has no right 
to make a long written personal statement in his opening to the jury, which he does not 
propose to verify as a witness. It is not the office of an opening." Judge NEILSON: .. I 
presume that the counsel proposes to prove what he states in his opening .•.• At the 
same time he would be at liberty to prove it otherwise." :'vIr. Porter: "We propose to 
prove it, sir, as we choose, and by what evidence we will. The counsel cannot call upon 
liS to specify the particular witness by which we propose to prove it; nor can he interro
gate the counsel who is engaged in the opening of this case as to whether he is th·;: party 
by whom the proof is to be made. That will depend upon subsequent developm ents in 
the case." :Mr. Beach: "My point, sir, cannot be evaded or changed. 1 have m.\de no 
objection to the counsel stating any fact which they propose to prove in this case, whether 
that fact, when proved, will go to his exculpation from the grave imputation whic.~ has 
been cast upon him in the course of this trial or not; if it is announced as a fact th ........ b~ 
expects to prove upon the trial, I have no more to say .... What I do say is, sir,' t1mt 
when this gentleman, thus situated in this case, departs from the ordinary course t,f an 
opening and commences a part of his address with the preface that he wi\l now mll~ke a 
personul e.xplanation to this jury, that it is not in sense or in purpose a statement of :lacts 
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which he expects to prove; it is the assumption of a right separate from the character of 
counsel to make a personal explanation and appeal to the jury, which, I submit to your 
Honor, is improper. That is all I object to, sir; and if this counsel, or any other counsel, 
will avow that Mr. Tracy or this defence intends to prove the facts or the circumstances 
which he now proposes to state, of course my voice is silenced, sir." Judge NEILSON: 

.. If it is a personal explanation, not to be followed up by proof perhaps not in its nature 
susceptible of proof . then it should be omitted. I think we agree about that; the rule 
is very clear .... " :Mr. Porter: "I evidently misunderstood my friend, from his last 
explanation. I unhesitatingly avow that the fucts which Gen. Tracy proposes to 
are facts which we do propose to prove." l\lr. Trae.ll: .. I shllll endeuvor, gentlemen, to 
state no fact in what I am auout to say which will not be made plain to you by evidence 
which we shall introduce. or which will not be made. sufficiently plain to you without fur
ther evidence, by the comments I may make upon th(; facts already in evidence." 

Upon any matter, then, which ought to be evidenced in order to be prop
erly considered at all by the jury, no honorable counsel will knowingl~' make 
an assertion in his argument, unless evidence about it has already been intro
duced or is pledged for future introduction. l 

§ 1807. 1 In the following list ",ill be found 1890. Augusta &: S. R. Co. v. Randall. 85 Ga. 
instances of the application of the principle. 297,317. 11 S. E. 706: 1897. Bell 1'. State. 100 
Most of the rulings depend so mueh upon the Ga. 78, 27 S. E. 6G!): 1902, Western &: A. R. 
issues and the detailed evidence in each caso Co. v. Cox, 115 Gn. 715. 42 S. E. 74; 1912, 
that they arc uself'.BS as precedents: Pdham &: H. It. Co. t'. Elliott, 11 Ga. App. 621. 

ENGLAND: 1683, Mr. Williams' Instruc- 75 S. E. 1062 (quoting and emphasizing the 
tions to his Client. Sidney'S Trial, 9 How. St. opinion of Nisbet. J., in Mitchum II. State, 
Tr. 817, 826 ("Watch the king's counsel in quoted supra. § IbOIi); 
summing or argueing the evidence against you. Illilwis: 1868, Yo!> r. People, 49 Ill. 410. 412; 
that they do not offer anything that was not 1910. People t·. l\Ic::'l.luhon. 224 Ill. 45, 91 N. E. 
proved. and stop them if tuey do "); 1835. Stc- 104 (explanation of the luck of certain testi-
vcns v. Webb. 7 C. & P. 60; 1837. Duncombe v. mony); 1913, Appel v. Chicago City R. Co .• 
Daniell, 8 C. &: P. 222, 227; 1837. R. v. Beard, 259 Ill. 561, 102 N. E. 1021; 
8 C. &: P. 142. IruiiaTIG: 1871, Cluck v. State, 40 Ind. 263. 

UNITED STATES: Uniform Ac/s: Canons of 271 (assertions about the defendant's good 
Professional Ethics, American Dar A&sociation. character); 1888, Nelson v. Welch, 115 Ind. 
1908. No. 22 ("It is not candid or fair for the 270, 272. 16 N. E. 634, 17 N. E. 569; 1888, 
lawyer •• in argument to assert as a fact Troyer 17. State, 115 Ind. 331, 17 i~. E. 569; 
that which has not been proved "); Federal: 1890, Schlotter v. State, 127 Ind. 49'3, 496, 
1860, Wightman v. Providence. 1 Cliff. 524. 27 N. E. 149; 1905. Smith v. State. 165 Ind. 
531; 1905. Union Pacific R. Co. v. Field, 137 180,74 N. E. 98a; 
Fed. 14, 69 C. C. A. 536 (here the rule is pushed Iou-a: 1867. Martin II. Orndorff. 22 Ia. 504. 
to a ludicrous extreme of technicnlity); 1915, 505; 1913. State v. Wilson, 157 la. 698, 141 
Latham v. U. S., 5th C. C. A., 226 Fed. 420 N. W. 337. 347; 1916, State v. Pierce, 178 lB. 
(an over-rigorous enforcement of the rule); 417.159 N. W. 1050; 
Alabama: 1878. McAdory v. State, 62 Ala. Kwluckll: 1896, Davis v. Brown, 98 Ky. 475, 
154, 157. 162; 1880, Sullivan v. State, 66 Ala. 32 S. \V. 614. 36 S. W. 534 (the reason why 
51; 1883, WolHe v. Minnis, 74 Ala. 386. 389; suit had been brought sooner); 1899, Rhodes 
1897. Dunmorcv.State. 115 Ala. 69,22So.541; II. Com., 107 Ky. 354, 54 S. W. 170; 1901, 
1903. Dennisv.State, 139 Ala. 109. 35So.651; Strutton 11. Com., Ky. ,62 S. W. 875; 
Arkans<l3: 1910, Gaston v. State. 95 Ark. 233, 1910. Turpin v. COIll •• 140 Ky. 294. 130 S. W. 
128 S. W. 1033; 1920. Brown v. State, 143 Ark. 1086 (counsel's stat,ement that "one man on 
523,222 S. W. 377 (witness' character); this jury hilS been fixed," held improper); 
CalifoTllia: 1889, People 11. Bowers. 79 Cal. 1920. Johnson v. Com., 188 Ky. 391, 222 S. W . 
. U5, 21 Pac. 752. 1891; People v. Ah Len, 92 106 (murder: counsel argued that defendant 
Cnl. 282, 28 Pac. 286; 1899. People II. Valliere, was a "bootlegger"); 
1:17 Cal. 65. 59 Pac. 295; Louisiana.' 1901. Statl' v. Thompson, 106 La. 
Colorado: 1884, Denver S. P. &: P. R. Co. v. 362, 30 So. 895; 1920. Stllte II. GuaglilU'do, 
Moynahan, 8 Colo. 56, 59. 5 Pac. 81 ; 146 La. 949. 84 So. 216 (announcement of 
Florida: 1884. Newton v. State, 21 Fla. 53, 94; evidence, not. made good); 
Georgia: 1858, Dickerson v. Burke, 25 Oa. 225, Michioan: 1885. Hollywood v. Reed. 57 Mich. 
227; 1878, Forsyth v. Cothran, 61 Ga. :>78; 234. 238. 23 N. W. 792; 1886. Donovan v. 

841 



§ 1807 HEARSAY RULE APPLIED TO [CHAP. LIX 

Y ct, sincc misunderstandings constantly arise as to the tenor and effect 
of evidence, and since in the strain and fervor of argument honest errors 

Richmond, 61 Mich. 467, 470, !!S N. W. 516; 
1887, Ampcrse 1). Fleckenstein, 67 Mich. 247, 
34 ~. W. 5H4; Hi8S, Hitchcrwk 11. Moore, 
70 l\!ieh. 112, 116, 37 ~. W. 1114; 1894, Rutter 
v. Collin~, lOa Mich. 143, 149, 61 N. W. 267; 
1897, Pri!l~le v. Miller, III Mich. 663, 70 
N. W. a·\.; (Htating wlmt he eould have proved 
by a wit"""H not called); 1898, Britton 11. 
R. Co., 118 Mich. 491, 76 N. W. 1(J.1:l; 1909, 
People v. Nichol~, 159 Mich. 355,124 N.W.25; 
Mi'lsissippi: 1877, Perkins v. Guy, 55 Miss. l5a, 
ISa; 1879, Cavanah v. Stale, 56 Miss. 2!l!J, 309; 
.Mi~sOllri: 1892, Evans v. Trenton, 112 Mo. 
390, 20 S. W. 614; 1895, State v. Lin~le, 128 
Mo. 528, 31 S. W. 20; WOO, State v. Wigger, 
196 Mo. 90, 9a S. W. a90; 1922, State v. 
Durns, Mo. , 237 S. W. 505 (larceny); 
N elmlska: 188a, Clevc-\uud Papcr Co. v. 
Banks, 15 Nebr. 20, 22, 16 N. W. 833; 
,Yew Hampshire: 1860, Tucker 1>. Henniker, 
41 N. H. 317, 322 (reproducing \\ithout quo
tlltion-marks the languuge of Nisbet, .J., 
quoted supra); 1886, Bullard 1>. H. Co.. 54 
:-\. H. 27, 31, 5 AtL 838 (in un opinion by 
Smith, J., the doctrine is well expounded and 
the opinion in Drown v. S\\incford, Wis., is 
approved); 1899, Heald v. R. Co., 68 N. H. 
4!I, 44 At!. 77; IS!)9, Grecnfield 11. Kennett, 
69 N. H. 419, 45 Atl. 233; 1900, Concord L. 
& W. P. Co. v. Clough, 70 N. H. 627, 47 At!. 
704 (u:lScrtion as to the reuson for not produc
i ng evidence); 1900, Story 11. R. Co., 70 N. H. 
3tH, 48 Atl. 288; 1902, Walker v. R. Co., il 
N. H. 271, 51 Atl. 918; 1902, State 11. Green
leaf, 71 N. H. 606, MAtI. 38; H113, Kambol1r 
v. Boston & Maine R. Co., 77 N. H. 34, 1>6 
Atl. 624; 1!U8, Knapp v. Stone, 79 N. H. 32, 
lOa Atl. 1005 ("The unsworn statement to the 
jury of a material fact as within the personul 
knowledge of counsel vitiutes the verdict ") ; 
1922, Tuttle ~. Dodge, N. H. ,116 Atl. 
627 (habit of automobile drivers); 
New Jersey: 1902, Dlackman v. 'West Jersey 
& S. R. Co., 68 N. J. L. I, 52 Atl. 370; 1915, 
State v. Terry, 91 N. J. L. 531l, lOa Atl. 2a8 
(where counsel makes statements unsupported 
by testimony, the opponent must take advan
tage by a motion to strike out) ; 
New York: 1899, People v. Fielding, 158 N. 
Y. M2, 53 N. E. 4117 {fraudulent daim against 
the cit.y; that it cost S10,OOO a year to live as 
the defend:mt did, ('tc., held improper; goor! 
opinions for the majority hy Vann, J., and for 
the minority by Haight, J.; the dissent being 
only as to the materiality of the error); 
Norlh Carolina: 1847, State 11. O'Neal, 7 Ired. 
251,252; 1858, State!.'. Whit, 5 Jones 224,230; 
1871, State v. Williams, 65 N. C. 505; Jenkins 
tl. N. C. O. Dressing Co., 65 N. C. 563; 1876, 
Stute ~. Smith, 75 N. C. 306; 1878, Coble v. 
Coble, 79 N. C. 589 (u8Sl'rtions as to the 
defendant's character, which had not been 

impeached, that "he was like the upus tree, 
shedding pestilence and corruption all around 
hillJ," held improper); 1902, State l!. Tuten, 
l:H N. C. 701, 42 S. E. 442; 1903, State !'. 

Good!!, 1:J2 N. C. 982, 43 S. E. 502 (that wit
nesses had been summoned and were present) ; 
HIm, Hopkins v. Hopkins, 1:i2 N. C. 25, 43 
S. Eo 501l (that "itncsses had been bribed); 
N orlh Dakola: 1893, State v. McGahey, 3 
N. D. 293, 306, 55 N. W. 753; 1891l, Stllte v. 
Kent, 5 N. D. 516, 67 N. W. 1052; 
Ohio: 1880, Union Centrlll L. 1. Co. v. Cheever, 
31; Oh. St. 201, 208; 1900, Hayes v. Smith, 62 
Oh. St. 161, 56 N. E. 879; 1907, Burns v. 
Stute, 75 Oh. 407, 79 N. E. 929; 
Oklahoma: 1909, O'Barr l!. U. S., a Okl. Cr, 
:H!l, 105 Puc. 988; 1921, Jones v. Stute, Oklo 
Cr. ", 201 Pac. 665 (statements in opening 
t he case) ; 
PClIlIsylt"ania: 1897, Mullen 11. Ins. Co., 
IS2 I'll. 150, 37 At!. 988 (reading all affidavit 
of the opponcnt not offered ill evidence) ; 
SOlllh Carolina: 1886, State t'. Robertson, 26 S.C. 
117, 118, 1 S. E. 443 (discretion of trial court) ; 
Texas: 1891, Missouri P. R. Co. 11. White, 80 
Tex. 202, 15 S. W. 808; 1904. Rohbins!.'. State, 
47 Tex. Cr. 312, 83 S. W. 6!)0; 1916, Marshall 
v. State, 78 Tex. Cr. 451, 182 I. V,'. 1106 
(n·heursal in the dosing nrgument of evidence 
excluded when offered; elaborate examination 
of the topic in separate opinions by Prender
gast, P. J., and Harper, J.) ; 
'Vermont: 18!)7, Cutler V. Skeels. 69 Vt. 1M, 
37 At!. 228; 1898, Rc McCabe, 70 Vt. 155, 40 
Atl. 52; 1914, Fadden V. McKinney. 87 Vt. 
316, 89 At!, 351 ; 
Washinglon: 1896, State v. Dohlen, 14 Wash. 
40a, 44 Pac. 88!) ; 
lri.~coTlSin: 1901, McCarthy •. Whitcomb, 110 
Wis. 113, 85 N. W. 707. 

One or two sit.uations only need to be 
specially noted as not infringing the rule. 
Where the testimoDy of an aI>8~'111 witness has 
heen admitted by affuIavit to prC11ent a con
tinuance (post, § 2596), it is of course in evi
dence aud may be referred to. Where the 
existence of a material document or mtness has 
appeared in the course of the testimony and 
yet the oppolum~ has not produced the wit
ne.~s or documen.t, the failure to produce is in 
eddence from the very nature of the situation, 
and thnrefore, when relevant (arne, §§ 285-291, 
post, § 2272), may be referred to. When other 
pleadin,gs arc used as admisswTIS, they must be 
formally offered, like other evidence, if counsel 
desire to comment on them in argument 
(anlo, §§ 1064, 1067). Scientific treatise.! 
lire usually held inadmissible, but a few courts 
anomalously allow them to be read in argu
ment (anle, § 1700). 

As to the opening statement by coun~I, see 
further posl, § 1808, n. 1. 
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of memory may easily occur, improper assertions ma~r come to be made un
wittingly. For such contingencies, on the one hand, judicial charity should 
be shown in excusing the counsel from the guilt of knowing misconduct; 
and due judicial caution should be exercised in interrupting an argument 
where the supposed error might be the result of no more than a. mere differ
ence of honest opinion between judge and counsel; because the opposing 
counsel may be trusted to set forth the opposite contention when the time 
comes for his own argument. But, on the other hand, such charity and 
caution should not induce the judge to refrain from correcting, as soon as 
made, a clear and unmistakable error of the present sort, or from duly re
buking it if made palpably with knowledge of its lack of foundation. The 
occasions for interfering may best be left, as all agree, to the discretion of the 
trial judge. Moreover (as Mr. J. Lumpkin has pointed out), in a clear case 
of this sort, the judge is bound himself to interfere; for to leave the burden 
upon the opposing counsel not only exposes his action to misconstruction, 
but also tends to unseemly and distracting altercations between counsel. 

(2) Where the matter is one of which no eL'idence need ct'er be introduced 
because of its notoriety as a subject open to judicial notice (post, § 2572), 
there is obviously no impropriety in a reference to it in argument. The 
matter is assumed to be known to Court and jury, and hence the assertion 
of it is not the giving of testimonial evidence but only a reference to that 
which is already knuwn without testimony. 

The difficulty lies in discriminating between this and the preceding class 
of assertions. General and accepted data of morality, history, and natural 
science may thus be assumed and referred to. But a general truth is some
times best illustrated and enforced by a concrete instance; and thus the 
allowable resort to concrete facts for this purpose tends to degenerate into 
the improper assertion of specific facts which are put forward as indirectly 
bearing on the case and therefore ought to have been evidenced before being 
referred to. For example, a reference to celebrated cases of erroneous con
viction for murder, where the supposed murdered person has afterwards 
appeared in life, may properly be made to illustrate the general truth of the 
possibility of convicting an innocent person where the body of the deceased 
has not been found; yet a reference to the recent conviction of one of a band 
of ruffians with whom the defendant has associated, intended to inspire the 
jury to reach the same result in the present instance, would in effect be 
urging them to consider the defendant's prior misconduct and bad character, 
and therefore would be improper unless there had been evidence on this 
point, which presumably there could not have been. Again, the counsel 
might refer to the fictitious case of Robinson Crusoe's discovery of the foot
print, to illustrate the general truth that circumstantial evidence may pro
duce absolute persuasion in the mind; but a reference to the discovery, 
near the scene of a homicide charged, of a hat bearing the defendant's initials, 
no evidence of this having been offered, would be obviously improper. 
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It seems difficult to frame a definition which will accurately draw the 
line of distinction for such cases. One suggestion, however, may be useful; 
namely, that a test may often be made by asking if it is immaterial for the 
case in hand whether the specific fact asserted be trlle or noll' if its truth is thus 
immaterial, then its force will lie merely in symbolizing or illustrating a 
general truth, and its employment will be proper.2 Courts have tried in 
various phrasings to express the necessary distinction, though not with the 
dearest success.a In the foliowing passages are useful attempts at its 

• • exposItion: 

2 Or, to reach the result in another way, influenced by the aroma of it, fall beneath it 
place the word" suppose" before the assertion and tli". That i3 the influence of M. C. Me-
of the fact stated, and notice whether it Donald in this and all matters connected with 
equally serves the purpose. For example, the administration of justic"," the person 
counsel asserts, in arguing about the con- named not being concerned in the case; this 
vincing force of circumstantial eyidence, that passage was held improper; compare Coble 1). 

when Robinson Crusoe saw the footprint on Coble, N. C., cited supra, note 1); Georoia: 
the sand he was justly sure that some one else 1914, Frank v. State, 141 Ga. 243, 80 S. E. 1016 
had been there. Alter this by merely pre- (a curious casC). in whirh the question arose 
fixing a word, lind let it. read: "Suppose a man over the citation in argument of the Durrant 
on a desert island found a human footprint, and the Oscar Wilde cases); Indiana: 1874, 
not his own, on the sand; he would be justified Ferguson v. State, 49 Ind. 33 (referenees to the 
in believing that another human being had been formation of local vigilance committees. etc., 
there." Here it is seen that the force ofthe fad held improper); Iowa: 1900. Mackmll ~. 
as merely an illustration i8 in no way diminished R. Co., 111 Ia. 5·17, 82 N. W. 975 (assertion 
by making the assertion hypothetical. that railroad employers discharged employees 

3 The rulings of the various Courts are often who did not testify as desired, held improper) : 
too dependent upon tho particular facts to Kansas: 1893. State ~. O'Neil, 51 Kan. 651, 
serve as precedents; lind no generally ac- 657. 674. 33 Pac. 287 ("newspaper items." 
cepted canon of definition scems to be dis- "to be IIsed as argument in exhibiting processes 
cerniblc in them: of reasoning." not admitted on the facts); 

ENGLA."W: 1846, Smith v. Earl Ferrers, IIIa..sachusells: 1013. In re Boston Eleyated R. 
Cherer's Rep. 300 (breach of marriage-promise; Co., Mass. ,101 N. E. 365 (counsel ai-
the plaintiff relied on a long series of letters lowed to argue as to possible expi:l.Ilations of a 
clearly professing the promise; the defendant conviction of crime used to discredit a witness) : 
claimed that the letters were forged by the Mis.~is8ippi: 1000. Oden v. State, Miss. • 
plaintiff herself; in arguing for this hypothesis 27 So. 992 (reference to other prosecutions): 
- which the evidence fully substantiated Missouri: 1895, Stute v. Lingle. 12S Mo. 528, 
the defendant's counsel. Sir F. Thesiger. cited 31 S. W. 20 (" a scientific fact. known and rccog
the notorious eases of Elizabeth Canning and nized by the consent of all nations and the 
~laria Glenn to illustrate the possibility of a experience of corumon life," "facts within the 
woman plausibly maintaining a serious charge daily experience and cognizance of all men." 
by persisting in a story purely thc fabric of her may be referred to in argument); 1000, State 
own imagination). v. Jones, 153 Mo. 457, 55 S. W. 80 (limits 

UNITED ST .... TES: Alabama: 1881, Cross v. stated of resort to a book's lIuthority for il-
State, 68 Ala. 476. 4S2 (sanctioning a statement lustrntive instances) ; New York: 187:?, 
that juries arc frequently too apt to be merciful Fanny Hyde's Trial, N. Y., Hemstreet's Rrp. 
hut disapproving a statement of a recent case lOS fr. (murder of George Watson; Mr. Samuel 
in the neighborhood in which thc defendant had D. Morris, for the defence, stated the details of 
liM here shown sympathy for the .... ictim. but many cases of homicidal insanity to illustrate 
had after romiction confessed his guilt): its subtle phases); 1875, Tilton v. Beecher. 
ISS8, Childress v. State. 86 Ala. 77, 87, 5 So. N. Y., Official Report. III, 932, 934, 944, 1017 
778; ConnecticlIt: IS09. Cunningham ~. R. (Mr. Beach, for the plaintiff, quoted from Haw-
Co., 72 ConD. 244. 43 Atl. 1047 (reading ro- thorne's "Scarlet Letter." to illustrate his argu-
ports of similar cascs. forbidden): 1902. State ment as to the defendant's meaning of the 
v. Gannon, 75 Conn. 206. 52 Atl. 727; Florida: interviews between the derendant and Mrs. 
IH84. Newton v. State, 21 Fla. 53, 91; Illinois: Moulton; from Byron's" Giaour," and David's 
IRSS. McDonald v. People, 126111. 150. 155, 18. Psalms Imd the story of Uriah. to illustrate 
~. E. 817 (" They say there is a fabled tree, his argument as to the meaning of the remorse
whit'h grows in Borne torrid clime: that the ful letters of the defendant; from Burns' 
birds of the air which fly near its branches, "Epistle to a Young Friend," to illustrate his 
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1881, ELLrOTl', J., in Combs v. State, 49 Ind. 215, 219: "One of the attorneys for the 
prosecution, in addressing the jury, said: 'Three or four men have been recently exe
cut<.'<i at Indianapolis, most of whom set up the plea of insanity;' and of this statement 
appellant earnestly and bitterly complains. We do not regard such a statement as of 
sufficient materiality to warrant a reversal. Courts ought not to reverse cases because 
counsel, in the heat of argument, sometimes make ell.-travagant statements, or wander a 
little way outside of the record. If a matter of great materiality is brought into the record 
as a matter of ell."tended comment, then there would be reason for sctting aside the ver
dict. If every immaterial assertion or statement which creeps into an argument were to 
be held ground for reversal, Courts would be so much occupied in criticising the addresses 
of advocates as to have little time for anything else. Common fairness requires til at 
Courts should ascribe to jurors ordinary intelligence, and not disregard their verdicts 
because counsel during the argument may have made some general statements not sup
ported by evidence. • . • J t is the duty of the judge who presides at the trial to restrict 
the argument upon the facts to such as are established by or inferable from the evidence; 
but, in doing this, it is not his duty to ab idge the freedom of debate by pre\'enting counsel 
from enforcing his argument by illustration or example. It is not always easy to com~ctIy 
draw the line between what is proper and what is improper. Matters of common, general 
public information may sometimes he properly referred to, and matters of known and 
settled history may often be commented upon with entire propriety; but matters of a 
local nature, or matters not of common and public notoriety, arc not properly the subject 
of comment. To rigidly require counsel to confine themselves directly to the evidence 
would be I, delicate task, both for the trial and the appellate Courts; and it is far better 
to commit somethin,'r to the discretion of the trial Court than to attempt to lay down or 
enforce a genr ,', defining the precise limits of argument. If counsel make materil1l 
statements 0' ';' ,~the evidenre which arc lit.ely to do the accused injury, it should 
be deemed a' " ' 1 discretion and a cause for reversal; but where the statement is a 
gf'.nerai one, cnn character not likely to prejudice the Clmse of the accused in the minds 
of honest men of fair intelligence. the failure of the Court to check counsel should not be 
deemed such an abuse of discretion as to require a reversal." 

1892, MCGOWAN, J., in State v. Turner, 36 S. C . .5:34 •• 540, 1.5 S. E. 602: "It is plain 
that upon a trial there are certain general rules and regulations which should be observed; 
as, for instance, that in argument counsel should keep themselves within tl!e record, and 
in commenting upon the testimony, which they have a right to do, they should scrupu
lously avoid anything like giving testimony themselves. But beyond stich general rules, 
cases are so different and varying ill character that each must depend somewhat upon 
its own circumstances; and in the conduct of the cause, some freedom in argument, as 

argument as to the moral effect of adultery Tennusee: 1871, Saunders t·. Baxter, 6 Heisk. 
in impairing the veracity; from Whittier's 369. 3i1; 1879, Turner t'. State, 4 Lea 206, 
.. Ichabod," to illustrate his argument as to 208; 181>4, :\orthington v. State, 14 Lea 42-1, 
the defendant's fall from greatness); ih. 844 428 (thf'se three cases are good illustrations; 
(to answer the argument from the defendant's in the last. it was held not improper to cite 
character and clerical standing. he cited a dozen the supposed facts of Guiteau's case. since they 
instances of the licentious misdeeds of eminent were" only matters of current history. used 
divines); 1891, Williams 11. B. E. R. Co., 126 by way of enforcing an argument "). 
N. Y. 96, 102, 26 N. E. 1048 (damage by an For the use of dictioTUlrics and literature as 
elevated road; the reading of a newspaper ac- authorities, sec ante. § 1699. For the use of 
count of 8 poor boy killed by an electric wirc, other political utterances as evidence of a stand-
held improper; good opinion by Andrews, J.) ; ard of conduct. see ante. § 405. 
Oreuon: 1907. State 11. Blodgett, 50 Or. 329, For instances of the legitimate use of pub-
92 Pac. 820 (allusions to other recent murders) ; lished works of other authors. in the citation 
South Carolina: 1910, State 11. Duncan. 86 of passages illustrating by comparison the MII-

S. C. 370, 68 S. E. 684 (prevalence of homicide libellous nature of a defendant's ulteram:e. sec 
in the neighborhood): South Dakota: 1908, the speeches of Brougham. in his Works. vol. IX. 
State 11. Pirkey, 22 S. D. 550, 118 N. W. 10·12; p. 18 (trial of Hunt), p.230 (trial of Williams). 
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in suggesting inferences, analogies, probabilities, illustrations, and 50 forth, must be al
lowed. As no rigid rule can be fixed in advance as to such matters, it would seem that 
they have been left largely to the sense of propriety and justice of an honorable profes
sion, under the absolute direction and control of the trial judge." 

Some notion of the proper limits of illustration and explanation by this 
mode of argument may be gathered from the models to be found in the 
addresses of counsel eminent in their plaee and generation; their methods 
may show us both what theJ' were allowed to do and what they thought 
themselves professionally entitled to do; and in the following passages will 
be found a few such useful examples: 

1875, Mr. Benjamin F. Tracy, for the defendant, in Tilton v. Beecher. Abbott's Rep. II, 
945 (arguing for the defendant, the Rev. Henry Ward Beecher, sued for c:iminal con
versation with the plaintiff's wife): "Gentlemen, the charge of incontinence which is 
brought against thi, defendant is not a new or unfamiliar chargc against clergymen. It 
is the common me'chod of warfare. There is no accusation to which a clergyman is so 
much e.xposed; an enemy that desires to do him a deadly injury has no point from which 
to strike with sud! deadly effect as the charge of infidelity in marital relations. That 
charge, whether there is guilt or not, is almost sufficient to blast the usefulness of any 
clergyman, however respected and however beloved. But Mr. Beecher is not the first 
eminent c1erg.'/man that has been called upon to faee sueh a per:.:ecution as this. I t was 
by means of such an accusation that the enemies of St. Athanasius sought to destroy the 
great champion of the orthodox faith. It was hy such means that the name of St. Francis 
de Sales was kept under a cloud for four years, during which he maintained the same 
silence for which my client is so sharply criticised. I twas UpOIl such a charge that the 
ruin of the illustrious Fenelon. Archbishop of C:all1bra~·. was attempted. I t was under 
such an imputation that the' judicious Hookcr/ one of the brightest lights in the Eng
lish Church, remained 'dumb as the dead.' though innocent as a babe, for six years of 
hitter anguish. It was such a charge, spread hroadcast oyer England, that .John Wesley, 
the man who of all Protestants most nearly approaehed to the spirit and labors of the 
Apostle Paul, suffered to pass without any public reply for twenty years." 

1889, Sir Charles RUS8CU, arguing for the defence in the Panu:ll COIll1l1i.~.~ion'.~ Prorrcd
ings, :Vlacmillan's ed. of the Opeuing Speech, 215 (the charge against the Irish Land League 
was of conspiring to encourage agrarian outrage; the Leuglle admitted that it had en
couraged boycotting in the simple sense; and claimed a distinction hetween lawflll boy
cotting and unlawful violence): "My lords, in this matter of boycotting. ma~' I be 
forgiven for using the -::elebrated exclamation of Dr. Johnson, and sa:': 'Let us dear our 
minds of cant.' Boycotting has existed from the earliest times that human society ex
isted. It is only a question of degree. Up to a certain point. bO~'cottillg is not only not 
criminal, but I say is justifiable and is right. For what does ho~'cotting mean~ It means 
the focussing of the opinion of the community in condemnation of the conduct of an in
dividual of that community who offends the general sense of propriety. or offends against 
its general interests. Is there no boycotting at the bar? Is there no boycotting in the 
other professions? Is there no boycotting in the Church? Is there no boycotting in 
politics? Is there no boycotting of tradesmen in election times? What is the meaning 
of 'Sending a man to Coventry?' I say that boycotting, I am not justifying intimida
tion, I am 110t justifying force, I am not justifying violence in connection with it; those 
are dilferent things I am talking of an act of moral reprehension called boycotting, 
ami I say it always has existed and always will exist. :My lords. if J were to search an
cient records, historical, sacred records, I could point to many instances of boycotting; 
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but I need not go far back. We have had in our days very remarkable instances, not only 
of boycotting, but of effective and useful boycotting. What was the action of our great 
colonies when the ill-judged policy of this country sent them the criminal population, the 
offscouring of the old world, as the rotten seed from which their fresh population was to 
spring? What did they do? Why, they simply boycotted the Government officials in 
Australia. The most notable instance of all was in the Cape Colony, where they boy
cotted the governor, declined to serve him, declined to serve him \,;th horses, declined 
to supply him with provisions until the objectionable ship which was importing and 
seeking to land the offscouring of this nation, took its wretched burthen to another 
place." 

1893, Mr. (later ,Justice) 11 . .1.1/. Knowlfon, arguing for the prosecution, in Cammon
u'calth v. Borden, :'.'lass., 27 American Law Review, 837: "What is sometimes called cir
cumstantial evidence is nothing in the world but a presumption of . It 
may be one or fifty. There is no chain about it. The word 'chain' is a misnomer, as ap
plied to it. Talk about a chain of circumstanres! 'Vhen that solitary man had lived on 
this island for twenty years, and believed that he was the only human being there, and 
that the cannibals and savages that lived around him had not found him and had not 
come to his island, he walked out one day on the beach, and there he saw the fresh print 
of a naked foot on the sand. lie had no lawyer, to tell him that was nothing but a cir
cumstance! lIe had no distinguished counsel, to urge upon his fears that there was no 
chain about that thing which led him to a conclusion! His heart beat fast; his knees shook 
beneath him; he fell to the ground in fright, because Robinson Crusoe Imere, when 
he saw that circumstance. that a man had been there that was not himself! It 
"'as circumstantial evidence. It was nothing but circumstantial evidence! But it 
satisfied him!" 

(3) The mere mainten?llce of the propriety of a logical infere:ice from facts 
in evidence is not the offering of evidence, and is therefore always proper. 
When proposition A is to be proved, and fact B is introduced as evidence 
thereof, what remains is the mental process of inference, i. e. persuasion of 
fact A as following from fact B (ante, § 1). Whether that persuasion should 
follow is the question for the jury, and it is the counsel's function in argu
ment to ask the jury to make or (if oppo~ing) not to make the inference. 
But the act of producing evidence ends when fact A is introduced; what re
mains is a mere logical process of belief. Consequently, nothing that the 
counsel may say as to the desired inference can be the giving of evidence by 
him; for the evidence is by h~'Pothesis already there. His suggestions are 
logical, not evidential. Now in this domain of logic, it is conceded, the 
counsel is free from restraint during argument. His desired inferences ma~' 
be forced, unnatural, and untenable; but as to this the jury are to judge: 
that is precisely their function. To declare the desired inference irrational 
is to beg the question. by prejudging what the jury ma~' believe. If the evi
dence was irrelevant, in the eye of the law of Evidence (i.e. if it was totall~' 
destitute of probative value for the purpose in hand), this would have been 
determined by the judge's ruling when it was offered; the very admission of 
it at all signifies that it has at least some probative vdue (ante, §§ 9, 28). 
Hence, the counsel's exposition of its probative potenC'y r~'lst be left free for 
the jury's consideration; subject, no doubt, to judiciL: f'{)'rrection in case of 
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palpable bad faith or in case Ot the misuse for one purpose of evidence ad
missible only for another purpose: 4 

1881, EMJOTI', J., in Combs v . .state, 75 Ind. 216, 218 (commenting on cou'lsel's request 
to the jury to infer from the def,~ndallt's going to the town of of a ",itness that 
therefore the defendant had hired the witness): "The counsel fer the State asked the jury 
to draw their own inferences from certain facts disdosed by the evidence; and, in so doing, 
the counsel may havf" asked the jury to violate all logical rules and do violence to all the 
laws of legitimate i1.terence. But we cannot undertake to corr£.'Ct their logic. If there 
were any facts at all before the jury, the question as to what conclusions should be drawn 
W3S one for argument; ano it was not for the Court to detenlline whether the inference of 
counsel was a correct or an erroneous one." 

1897, MOORE, C. J., in State v. Moore, 32 Or. 65, 48 Pal!. 468: "A Court cannot well 
supervise the recsoning powers of an attorney in the argument of a cau e before it in which 
he is interested; for to do so wouId require it constantly to interl'upt counsel, and bG tan
tamount to instructing the jury by piecemeal, thereby destroying the force of the argu
ment, and rendering it of but little use in aiding the jury to reach 1\ proper conclusion. 
An attorney may comment on the testimony given in evidenl'C, and has the right to draw 
such inferences and conclusions therefrom as his reason may dictate that the facts war
rlint; but, if he make a wrong deduc~on, the Court will, upon request therefor, correct 
it by giving a proper inst."'UctiO!l." 

(4) The firm and healthy tradition of our Bar which forbids counsel in 
argument to exprcss his per,sonal belief of the imwcence of his client involves 
an application of the present principle. But it also rests on wider considera
tions of the advocate's function, and is beyond the present purview.s 

§ 1808. Improper Statements in Offering Evidence to the Judge or Putting 
Questions, to a The general principle that a counsel may not make 

C AccO!'d: Ala. 1880, Sullivan 11. State, 66 94 N. W. 238: "It is his time-honored privi-
Ala. 51 (" Presiding officers should not btlllllvere lege to 
in arresting such argument on the ground that .. , Drown the stage in tears, 
to their minds the analogy or inferenr,e is Make mad the guilty and appal the free. 
forced or unnatural or that the ugument em- Confound the ignorant. and amaze, indeed 
ployed is il!os\eal tt); 1902, Lide r. State. 133 The very faculties of eyes and ea.m.' 
Ala. 43, 31 So. ~!i3; 1916, Fulton 11. U. S., 45 "Stored away in the property room of the 
D. C. App. 27 (a. good example o. drawing the profession are moving pictures in i.nfinite 
l.ine between COUnsel'1I insistence upon an variety, from which every lawyer is expected 
inference and his of a certainty based to freely draw on all proper ocrallions. They 
on his own knowledge); Fla. 1901, :.\fitchell give zest and POlUt to the declamation, reliove 
II. State, 43 Fla. 584, 31 So. 242; 1903, Syl- the tediousness of the juror's duties, and please 

11. State, 35 Fla. 142, 35 So. 142; IU. the audience, hut are not often effective', in 
1902, Henry I). People. 198 Dl. 162, 65 N. E. securing unju.~t verdicts. The 'sorrowing. 
120; 1905, Union T. Co. 11. O'Brien. gtay-haired parents,' upon thc one hand, and 
219 Dl. 303, 76 N. E. 341; Ind. '1882. Proctor the 'broken.hearted victim of man's duplicity,' 
11. DeCamp, 83 Ind. 559; 1890. Sage I). State. upon the other. have adorned the climax and 
127 Ind. 15. 29, 26 N. E. 667; 1905, Osburn peroration of legal oratory from a time',' whence 
II. State, 164 Ind. 262, 73 N. E. 601; 1911. the memory of man runneth not to the con-
Wilson 11. State, 175 Ind. 458, 93 N. E. trary,' and for us at this late day to brand their 
609; Ia. 1890, State II. Toombs, 79 10.. 141, use as misconduct would expose us to just cen-
45 N. W.300; N. H. 1905, Seely 11. Man- sure for interference with ancient landmarke." 
hatts.n L. Ins. Co., 73 N. H. 339, 61 AtI. 6 Canons of Professional. Ethics. American 
585, 587. Bar Association, 1908, No. 15; Professor 

Distinguish from this the question how far Geo. P. Costigan's Cases on Legal Ethics. 
counsel may by emotional language excite !he 1917; 1921, Parroccini II. State, Tex. Cr. , 
prejudicea of the jury; this may, no doubt, hi! 234 S. W. 671 ("I believe this defendant is 
restrained, but only in utreme cases: 1903. guilty," commented on). Compare the cita-
Weaver, J .• in State II. BUl'IlII, 119 10.. 663, tiona poae, 11911 (counsel as witnees). 
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assertions of fact concerning matters not otherwise properly put in evidence 
(ante, § 1806) may be sought to be violated by iHdirection; but the prohibi
tion applies wit.h equal strictness. There are two chief ways in which this 
may occur: first, in a preliminary statement to the judge as to the tenor of 
evidence which the counsel desires to offer; and, secondly, in the putting of 
questions to witnesses. 

(1) Stating an offer of evidence. Where a certain class of evidence is de
sired to be offered, and the offering counsel knows (either from the very 
nature of the evidence or from objection made by the opponent at the incep
tion of the offer or upon a previous analogous offer) that its admission will 
be disputed, and therefore that a judicial ruling will be necessary, a sense 
of professional honor will tell him that in the ordinary case the details of the 
offer should not be stated. in the jury's hearing; because of the possibility 
that the statement may be taken by them as true and relevant, even though 
it be excluded by 'the judge. In this respect the rule of law enforces the 
standard of honor, and requires the offering counsel either to present the 
offer in writing, without reading it aloud, to the Court and the opposing 
counsel, or, if argument is expected, to afford an opportunity for the jury's 
retirement before orally stating the offer: 

1776, Mr. Sylvester Douglas, Election Cases, 2d ed., III, 232: "In truth, almost all the 
inconvenience which may be apprehended from an improper impression and prejudice 
occasioned by illegal evidence is in such case already incurred by its being stated as what 
is to be proved, before it is actually produced t'.nd sworn to in the regular form. • . . It. 
has often occurred to me that in trials at 'nisi prius,' when evidence is objected to, there is 
an impropriety in u1lowing the counrel who offers it to state what he means to prove in 
the hearing of the jury, and this for the reason already mentioned; especially as jury
men are too apt to infer that evidence so offered must be both true, and fatal to the party 
who objects to it, merely because it is objected to. Perhaps it would be an improvement, 
when questioos of admissibility are raised, that the jury, as well 8."1 the should 
withdraw till the point was argued Ilnd determined." . 

1878, MARSTON, J., in &1'ip]J8 v. ReiUy, 38 :Mich. 10, 15: "In this case, after coun!e! 
had oba;ned a clear and distinct ruling of the Court as to the jnadmi~',ibility of a certain 
class of [newspaperl articles, a large nnmber of the same class were offered, and in mak
ing each separate offer counsel stated the purport of the article or read the headings. This 
course was .,bjected to, but perlllitted by the Court, and the articles offered were all e.'t
c1uded, the objection to their admissibility having been sustained. We think the. course 
adopted was not correct •••• Everything having a tendency to prejudice or influence 
II. jury in their -feliberatioDs. which is not legally admissible in evidence on the trial of the 
cause, should be so far as possible kept f~m coming to their knowledge during the trial. 
An . once madp. upon the mind of a juror, no matter how, will have more or 
less upon him when he . to deliberate upon the verdict to be given; and 
no matter how honest or conscientious he may be, or how carefully he may have been in
structed by the Court not to permit l'Iuch in'::<)lJ\petent matters to influence him or have 
any bearing in the case, it will be very difficult, if not impossible, for him to separate the 
competent from the incompetent, or to say to what e.'ttent his • or convictions 
may be attributed to that which p"operly should not have been pel'mitted to come to his 
knowledge. • . • !Rules of exclusionl would be but slight protection if counselor witnesses 
could be permitted to make a statement, but not under oath, of incompetent testimony, 
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or counsel state the same fully to the jury in their argument or otherwise. . • • Where 
the offer is likely to be of such a character that it would have a tendency to prejudice or in
fluence the jury, the correct practice would beto present the article, if in writing, to the Court 
and counsel for e.xamination, without stating dther the purport or substance of it. The 
are but few where such objectionable articles are likely to come up on the trial; and, when 
such a case . the good sense of Court s.nd counsel will not only see the necessity, but 
will readily discover and adopt The means requisite to keep thelD from the reach of the jury." 

No doubt much must depend upon the circumstances of each case; and 
the discretion of the trial Court should control. But it is clear that the 
judge should interfere' ex mero motu,' and that, so rar as feasible, no state
ment of proposed evidence shou\d be allowed to be made in such a wa;y as 
to allow the jury to obtain an impression of its truth and relevancy and to 
pl~e the opposing counsel a.t the disadvantage of objecting to proposals 
whose known tenor may be misused against his party.l 

(2) The !lame general principle governs the putting of questioruJ w wit
nesses. The jury may under certain circumstances obtain an impression, 
from the mere putting of illegal questions which are either answered in 
the negative or are not answered because illegal and excluded, that there 
is some basis of truth for the question. When a counsel puts such a ques
tion, believing that it will be exduded for illegality or will be negatived, 
and also having no reason to believe that there is a foundation of truth for 
it, he violates professional honor. It is generally agreed that where the coun
sel has been warned, by a prior successful objection of the opponent to similar 
evidence, that it is illegal, he will be prevented from again putting questions 
dealing with the class of facts affeded by the same illegality: 2 

, § 1808. 1 The following cases illustrate the Mo. 1903, State v. Rose, 178 Mo. 25, 768. W. 
application of this principle: Uniform Ar.~.: 1003 (offering n prior conviction of crime); 
Canons of Professional Ethics. America!l Dar Nebr. 1891, Leahy v. State, 31 Nebr. 566, 569, 
Association, 1908, No. 22 ("A lawyer should 48 N. W. 390; N. Car. 1889. State v. Moore, 
not offer evidence, which ho knows the Court 104 N. C. 744, 745, 10 S. E. 183 (trial Court hBll 
should reject, in order to get the same befo~~ discretion to send the jury out while a proffer 
the jury by argUment for ita admissibility"j; of evidence is being stated). 
Ala. 1860. Mose v. State, 36 Ala. 211, 2211 For the proper limits as to detailed rehear
(trial Court may remove the jury during ev;- BIlls of evidence in aa opcni11{J a/Illemem of 1M 
dence as to the admissibility of a oonfession; case, with reference to the contingency of not 
compare tho) citations ante, § 861, n. 6); Ga. evidencing it afterwards, sec the remarY..5 of 
1906. Holland v. Williams. 126 Ga. 617, 55 Mr. J. Graves, in Scripps v. Rcilly, 8upra; 
S. E. 1023; 1909, Gossett v. State, 6 Ga. App, and compare the rule of conditional reiCl)(lncy 
439, 65 S. E. 162 (opening address). IU.: (post, § 1871). 
1899, Illinois C. R. Co. v. Treat, 179 Ill. In this part of a counscl's address, the rule 
576. 54 N. E. 290; 1904, Henrietta Coal Co, of § 1807. ante, h88 little application; the 
17. Campbell. 211 Ill. 216, 71 N. E. 863 (the Rituation should rather be treated from the 
jury's withdrawal is in the trial Court's point of view of the rule for conditional 
discrction); 1<11)6, Chicago & S. L. R. Co. v. relevancy (post, § 1871). 
Mines, 221 I11. 448, 77 N. E. 898; 1906 In the following ease the opinion 
Chicago C. R. Co. v. Gregory, 221 m. 591, of Haight. J., a just at the 
77 N. E. 1112; !tIIUIS. 1910. Com.v. Howard, over-strict ofthepresentruletol!Uch 
205 Mass. 128, 91 N. E. 397; Mich. 1878, a case. and exposes the a\o)uses to which it leads: 
ScripPS!). Reilly, 38 Mich. 10 (quoted supra' ; 1906,Peoplell.Wolf,I83N.Y.464,76N.E.592. 
1882, P~rter 17. Throop, 47 Mich. 313, 320, 11 2 Fed. 1908, New York Lire Ins. Co. 11. 
N. W. 174 (appro.,;ng the principle of Scripps Rankin. 8th C. C .. <\., 162 Fed. 103, 109; 
17. Reilly; Iwod opinion by Cooley, J.); 1897, Ala. 1895, Bil'1ningham Nat'l fBank v. Bradley. 
Peoplo I). Abell, 113 Mich. SO, 71 N. W. 509; lOS Ala. 205, 208, 19 So. 791; Ark. 19M. 
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]S72, COOLEY, J., in Gale v. People, 26 Mich. 157, 161 (coIIuncnting on the repeated 
putting of qt:.estions as to the defenda.llt's past misconduct): .. [Had the defendant de
clined to answer them,! an unfavorable influence upon the minds of the jury must 
inevitably have been produced, which in this case would have been increased by the exhi
bition of letters, brought out before the jury for no purpose that we can conceive, unless 
to convey an impression that they coutained damaging disclosures regarding the prisoner. 
which he must dther admit or falsify the facts. If therefol'(. the questions were ~mproper 
in themselves. the error was a serious one; and we h:1ve no doubt of their impropriety. 
• • o. A review of the evidence in this case suggests very forcibly that, however ful1 may 
be the explanation, a list of questions which assume the e."tistence of damaging facts may 
be put in such a manner, and with such persistei1cy and show of proof. as to impress a 
jury that there must be something wrong, even though the prisoner ful1y denies it and 
there is no other evidence." 

1893, McFARLAND, J., in People v. Wella, 100 Cal. 459, 462, 34 Pac. lOiS (commenting 
on repeated questions asked of the defendant as a witness and concerning prior miscon
duct of various sorts): "It would be an impeachment of the legal learning of the counsel 
for the People to intimate that he did not know the question to be improper and wholly 
unjustifiable. Its only purpose, therefore, was to get before the jury a statement, in the 
guise of a question, that would prejudice them against appel1ant. If counsel had no rea
son to believe the truth of the lllatter insinuated by the question, then the artifice was 
most flagrant; but if he had any reason to believe in its truth, still he knell' that it was 
a matter which the jury had no right to consider. The prosecuting attorney may well be 
assumed to be a man of fair standing before the jury; and they may well havc thought 
that he would not have asked the question unless he could have proved what it intimated 
if he had been al10wed to do so. He said plainly to the jury what Hamlet did not want 
his friends to say: 'As, "Well we know"; or "'Ve could, an if we would"; or "If we 
list to speak"; or "There be, an if therc might.'" Tlus was an entirely unfair way to 
try the case; and the mischief was not averted because the COllrt properly sustained the 
objection (though we think it should have warned counsel against the course which he 
was taking) and instructed the jury spt.~ially on the subject. The' wrong and the harnt 
was in the asking o~ the question. Of course, in trials of criminal. cases. questions as to 
the admissibility ci evidence will frequently arise about which lawyers and judges may 
fairly differ in opinion; and in such cases defendants must be satisfied when Courts sus-

Burks 11. State. 72 Ark. 461, 82 S. W. 490; cut Power Co. v. Dickinson. 75 N. H. 353. 74 
Cal. 1890. People v. Mllllings. 83 Cal. 138. 139. AU. 585 (careful opinion. by Walker. J .. draw-
143. 23 Pac. 229 (repeated qucstioIlll to defend- ing the line); N. Y. 1904. People 11. Davey. 
ant as to inadmillSible COIlVer8.1t\OIlll with his 179 N. Y. 341i. 72 N. E. 244; 1921. People v. 
wife); 1.904, People v. Wright, 144 Cal. 161. Slover. 232 N. Y. 264. 133 N. E. 633 (murder; 
77 Pac. 877; 1904. People 11. Perry. 144 Cal. repeated questions to prior criminal acts of 
748. 78 Pac. 284; la. 1904. Streeter 17. Mar- accused. denied by him. held improper; quotl'd 
ehalltown, 123 Ia. 449, 99 N. W. 114; Ky. 8upra): Oklo 1922. Frceman 11. State. Ok!. 
1909. Lollisville de N. R. Co. 17. Payne. 133 Ky. Cr. • 203 Pac. 1052 (inadmissible evidence 
539. 118 S. W. 352; MCUl3. 1920. Com. V. offered and argued about in the jUl'y's pres-
Homer. 235 Mass. 526, '-27 N. E. 517; Mich. ence. known as "badgering in" evidence; 
1912, Thomas 11. Byron Tp .• 168 Mich. 593. hl'ld improper); Wi<f. 1908. Dungan 17. State. 
134 N. W.1021; Minn. 1920. State v. Morgan. 135 Wis. 151. 115 N. W. 350 (good opinion by 
146 Minn. 197. 178 N. W. 489 (larceny- Dodge. J.). 
qu()stions to a witness about other misdeeds) ; Compare the cases cited ante. n 983. 987. 
1921. State 11. Nelson. 148 Minn. 28-5.. 181 N. W. 988. where an indirect effect of this principle is 
850 (cross e:ramination to character by .. sneers seen in the mle of some jurisdictions that all 
and innuendo." disapproved): Jf ont. 1909. cro3s-uamination of a witnllS'l to specific ac/~ 
State V. Rhye. 40 Mont. 131. 105 Pac. 494; of muconduct is forbidden; 8ee also i 780 
Neb. 1905. Niekolizack 11. State. 75 Nebr. 27. (misleading questions on croB8-CXamination). 
105 N. W'o 895: N. H. 1903. Batchelder v. Distinguish the rule ante. I 782. as to the 
Manchester R. Co .• 72 N. H. 329. 56 Atl. 752 propriety of repeali7l{l the same 14wful ques/ion in 
(good opinion, by Chase. J.); 1909. Connecti- order to compel a dishonest witness to retract. 
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tain their objections. But where the prosecuting attorney asks a defendant questions 
which he knows and every judge and lawyer knows to be wholly inadmissible and wrong, 
and where the questions are asked 'I\<;thout the expectation of answers, and where the 
clear purpose is to prejudice the jury against the defendant in a vital matter by the mere 
asking of the questions, then a judgment against the defendant will be reversed, although 
objections to the questions were sustained, unless it appears that the questions could not 
have influenced the verdict." 

1920, RAtLEY, J., in State v. BIlI'1U1, 286 Mo. 665, 228 S. W. 766: "We are driven to the 
lInevitable conclusion, from reading the record herein, that the prosecuting attorney pro
ceeded, in respect to above matter, in utter disregard and contempt of our former ruling; 
that he deliberately and intentionally sought to get before the jury the . evidence 

. in order to create in the minds of the jurors the unwarranted that 
defendant had SUSUl,ined improper relations with the \\;re of deceased, and that he had 
desecrated the home of the latter, etc. It is true that the prosecuting attorney did not 
receive any answer to the questions propounded. It is manifest that he did not e.'q)CCt the 
court to permit the witness to answer questions. He knew, however, that such an in
quiry was improper, and condemned by this Court. He evidently knew, regardless of the 
mild rulings of the [trial) Court, the questions propounded would indicate to the jury that 
defendant and the wife of deceased sustained some sort of improper relations with each 
other, even if overruled. This conclusion is when we come to consider the 
astounding speech, afterwards delivered along the same line by Judge Gossom, in the clos
ing argument for the state, where he dwelt at great length upon the alleged conduct of 
defendant in destroying the sanctity of deceased's home, without any evidence to support 
said contention, and ,vithout any such issue being lodged in the case. The trial Court has 
a gQOO deal of latitude in dealing 'I\<;th this subject. But in cases like the one before us, 
where the attorneys for the State deliberately overstep the rules of propriety, ignore the 
positive rulings of this Court, and attempt to get before the jury matters which they know 
are improper, for the undoubted purpose of creating in the minds of the jurors an un
warranted prejudice against defendant, in a close case like this the ends of justice require 
that a new trial should be granted defendant, although the Court below may have formally 
sustained an objection to the proffered evidence." 

1921, Per CURIAl!, in P.Jople v. Slover, 232 N. Y. 264, 133 N. E. 633 (murder): "Defend
ant on cross-examination was interrogated, solely for the purpose of discrediting him as 
a witness, as to many particular criminal acts. His record was not flawless, but for the 
most part he denied that he had done the things as to which he was interrogated, and no 
attempt was made to show that he had been convicted of other crimes. Within proper 
bounds, such a cross examination is not objectionable. But a limit must be placed on the 
range of such questions. They may not be asked for the improper purpose of planting in 
the minds of the jury suspicion and distrust by insinuations that the defendant has falsely 
denied his guilt as to collateral matters. Although his denials may not be contradicted 
bye.xtrinsic testimony, the jury is not bound to take as true the word of any witness on 
such matters; and the district attorney may not in fairness mUltiply questions as to act.o; 
of collateral misconduct when no purpose is served, except to prejudice the jurors. The 
discretion which Courts possess to permit questions as to collateral acts to be put to a de
fendant in a criminal case for the purpose of impairing his credibility should be exerci&~ 
with caution. The discretion of the Court was strained to the utmost in this regard." 

4. Interpreter 

§ 1810. SearaQ' Rule applicable to lD.tarpreter. The necessity for resort
ing to an interpreter, and the mode of interpretation, for witnesses who speak 
in a foreign language, or speak inaudibly, or are dumb, have been already 
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considered (ante, § 811). It has also been noticed that the right to cross
examination implies a rig/zt to have an interpretation of the testimony for the 
purpose of intelligent cross-examination (ante, § 1393). It remains here to 
examine the applicability oC the Hearsay rule to this process. 

(1) Where the testimony is that uf a witness now speaking through an 
interpreter in court, the Hearsay rule is satisfied as to both, because there is 
an opportunity for the <:ross-examination of both (ante, § 1393). But where 
the testimony is that of a witness at a former trial, there gi\'en through an 
interpreter, then, though there has been for both an opportunity of cross
examination, the rule of confrontation applies, and before the witness' 
testimony may be received, he must be shown to be deceased, out of the jur
isdiction, or otherwise unavailable (ante, § 1402). The same requirement, 
however, applies to the interpreter, for he is also a witness, i. e. to the words 
of the principal witness; and hence, either the interpreter must be called 
to repeat the former witness' words or he must be accounted for as deceased 
or otherwise unavailable.1 

§ 1810. I CaU/ornia: 1880, People t>. Lee is equally applicable to the interpreter when 
Fat, 54 Cal. 529 (where neither the official on the stllnd); 1911, Terr. 1'. Kawano, 20 
reporter nor the interpreter was called, but Haw. 469 (transcript of former interpreted 
the former's notes were ofi'enod; under the testimony, excluded, the interpreter being 
statute ' ante, § 1669, sanctioning their usc, Iwailable) ; Indiana: 1871, Schearer t>. 
the reporter's presence was apparently !lot Harber, 36 Ind. 541 (the interpreter must be 
necessary, but the Court held that the inter- accounted for as "dead or insane, or out of 
preter's absence was fatal; implyiug that if the jurisdiction, or unable to testify, or, having 
accounted for it would hu,·e becn enough); been summoned, appears to have been kept 
1880, People t>. Ah Yute, EO Cal. 120 (the same away by the adverse party"); MCl<I8achtUleUa: 
facts, except that the reporter read his notes; ]809, Amory P. Fellowcs, 5 Mass. 219, 225 
the Court declared the absence of the inter- (deposition through an interpreter rejected, 
preter fatal); 1897, People ~. Sierp, 116 Cal. because the interpreter was not SWorn as such 
249, 48 Pac. 88 (approving the preceding by the commissioners ignorunt of the witness' 
cases); 1902, People t>. John, 137 Cal. 220, language); 1901, Com. ~. Storti, 177 Mass. 339, 
69 Pac. 1063 (both interpreter and stenog- 5S N. E. 1021 (interpreter translated a confes-
rapher being called to prove former testimony, sion orally, and stenographer wrote down the 
the one swearing to his correct translation translation, both testifying on the trial; held 
and the other to his correct transcription, the sufficient); Nf!I)ado.: 1905, State 1l. Williams, 
Court nevertheless exclUded the tcstimony as 28 Nev. 395, 82 Pac. 353; New Jersey: 1906, 
"hearsay"; unsound, because ignoring the Sta~ 1>. Banusik, N. J. I,,· ,64 At!. 994 
direct applicability to such a case of the prin- (interpreter called to state the correctness of 
ciple of § 751, ante); 1904, People ~. Lewan- his interpretation of a confession ~Titten out 
dowski, 143 Cal. 574. 77 Pac. 467 (official and signed before a magistrate: held suffi-
certified transcript of testimony delivered cient); 1918, State II. Agncsi, S2 N. J. L. 53, 
through an interpreter, and taken according 104 At!. 299 (murder; the mugistrate wrote 
to P. C. § 686, cited an/e, § 1411. admitted); out a dying declaration, part of 1\'hich WIlS 

1904, People t>. Jan John, 144 Cal. 284. 71 given to him through an interpreter; the 
Pac. 950 (former ruling supra ill this case magistrate testified but not the interpreter; 
affirmed); Georgia: Rev. C. 1910, § 5778 IlchnitWd); Rhode Iswnd: 1902, State 1.'. 

("statements of an interpreter. where from Terline, 23 R. I. 530, 51 Atl. 204 (1\itnesses to 
any cause he cannot be swom," are admis-- the translation by an official interpreter, of a 
sible); HalDaii: 1909. Ching Lum t>. Lnm Man former witn<lss' testimony. excluded, the inter-
Ben, 19 Haw. 363 (interpreter out of the juris- proter not being called; following People 11. 

diction; held not admissible ~ithout a sh()~ing Ah Yute, CnI.); 1903, State t>. Epstein, 25 
that no other person Qualified to report the n. I. 131, 55 At!. 204 (police officers' testimony 
testimony Was available; is the learned Court to a Ru~jan injured person's statements, 
correct in stating that there is at the first trial translated to them by an interpreter. excluded). 
no opportunity to croas-cxamine the interpreter By statute in a few jurisdictions an offi-
as to the correctness of his tralllllation? In cial translation of testimony or documents 
Terr. 1). Kawano, 20 Haw. 469, cited ante, is receivable as an official statement (ante, 
I 1393, the II/Ime Court declared that the right 11672). 
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(2) Where a witness on the stand is asked to testify to the words of A 
uttered out of court, as translated to him by M interpreting between them, 
the witness is not qualified by personal knowledge of A's utterances (ante, 
§ 668), and may not testify; the interpreter M is the only qualified witness. 
But if A, whose utterances are to be testified to, is a party opponent, then he 
may be regarded as having made M his agent to translate, and thus M's 
translations are admissions (ante, § 1078), usable against A.2 

2 Conn. 1869, State~. Noyes, 36 Conn. 80 (wit
ness not allowed to be contradicted by L., who 
had had a conversation with him through an 
interpreter, without calling the interpret.er, 
who was here the agent of L. only); Ida. 
1916, State v. Fong Loon, 29 Ida. 248, 158 
Pac. 233 (dying declaration recorded through 
an interpreter not culled, excluded); Ky. 1908, 
Spencer v. Com., .' Ky.' ,107 S. W. 342; 
MlUs. 1892, Com. 1). Vose, 157 Mass. 394, 32 
N. E. 355; Mich. 1919, In re Coburn, 207 
Mich. 350, 174 N. W. 134 (disbarment, con
versation between respondent and two clients, 
conducted through an interpreter, on the pro
posal of respondent; the clients allowed to 
testify to the interpreted conversation, on the 
theory that the interpreter had been made the 
agent to tra081ate); Mont. 1904, State v. 
Rogers, 31 Mont. I, 77 Pac. 293; Pa. 1920, 
Com. v. Pava, 268 Pa. 520, 112 At!. 103 (wit
ncss' testiml.!!lY to accused's statements made 
through an interpreter, the interpreter also 
testifying to them. h"ld erroneously received, 
but the error not hnnnful; unsound); P. 1. 
11107, U. S. v. Chu Chio, 8 P. I. 269 (confession 

made to an officer through nn interpreter 
not called; the officer's testimony rejected) ; 
Wis. 1856, Diener II. Dieer, 5 Wis. 483, 496, 
521. 527 (UThe circumstnnces mny be such 
as to make the interpreter an agent so as to 
hind the parties; but we think he is not neces
sarily an ngent," i. e. to bind them). 

On the same principle, an interpreted 
statement may be used agai08t a witness (not 
a party-ol>ponent) as a self-contradiction. 
without culling the interpreter, where the 
witne8s, by selecting his interpreter, virtually 
made him his agent to spenk, or otherwise 
adopted the interpreter's statement: 1905, 
Da.vis tJ. Fir.st Nat'\ Bank, 6 Ind. T. 124, 89 
S. W. 1015 (affidavit made though an interpre
ter out of court, used to eontradict the witness 
without calling the interpreter). 

Conversely, if the interpreter himself teBti
fie« on the stand, it is immaterial whether the 
party made him agent to interpret: 1909, 
People~. Randalzio, 194 N. Y. 147, 87 N. E.1l2. 

Whether an interpreter is sufficientlyezped 
to testify involves a different principle (anle, 
, (71). 

• 
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§§ 1813-1836} BOOK I, PAR'r II § 1813 

• 

TITLE III: PROPHYLACTIC RULES 
, 

CHAPTER LX. 

§ :\813. General IITature of these Rules. 

SUtl-TITLE I: OATH 

§ 1815. History. 

A. THE OATH A.T COMMON LAW 

1. Nature, Form, IUld of 
Administration 

& 1816. Theory of the Oath. 
§ 1817. Nature of the Belief. 
A 1818. Form of the Oath. 
A 1819. Time of Administration and of 

Objection; Omission; Waiver ~f Enor. 

• 2. Capacity to take the Oath 
§ 1820. Mode of ascertaining Caparity. 
§ 1821. Capacity of Children. . 
~ 1822. Capacity of Persons Mentallv 

Defective or Deranged. • 

§ 1823. Distinction between Oath
Capacity and Testimc.mial QUalifications. 

3. PlTlrBons subjected to the Oath 
§ 1824. Oath required for all Testi

mony delivered in Court; Interpreters. 
§ 1825. Children, Peers, Accused Per

BOns. 

B. TaE OA.TH UNDER STATUT'£S 

~ 1827. Abolition or Optional Dispen
sation of the Oath; Policy thereof. 

§ 1828. Same: State of the T ... a\1l in the 
Various Jurisdictions. 

§ 1829. Statutory Changes as to Nature, 
Form, Capacity, Proof, l'ersons. 

SUB-TITLE II: PERJURY-PENALTY 

§ 1831. Nature of the Security. § 1832. RulCil of Exclusion depending 
on this Requirement. . 

SUtl-TITLE III: PUBLICITY 

§ 1834. General Nature of the Secluity. § 1836. Sam~: (2) Preventing Pub· 
§ 1835. Exce tions to the Rule of lication of Proceedings. 

Courtf'Roomj Juvenile ourt Procedure. 

§ 1813. General Nature of these Rules. Among the different sorts of rules 
of Auxiliary Probative Policy (ante, § 1171), this second class is marked 
out by the special feature that it operates by applying to the evidence, 
in advance of its admission, 80me expedient calculated to supply an 
antidote 01' prophylactic for the 8/tppcmd weak'MlJ." or danger inherent in the 
elJid.ence. 

The several rules of this sort thus are united by this common feature, in con-• trast with the four other classes of auxiliary rules. This common feature 
furnishes a just ground for grouping them together, because the proper basis 
of classification for all these auxiliary rults, as noted already (ante, § 1171), is 
their practical operation or fOfm of application, '-i, e. the thing actually done 
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by the Court in using them, and not the motive or reason which makes it 
desirable to do so. 

These Prophylactic Rules operate in one or both of two slightly different 
ways. The expedient which they apply serves either to remooe the sup
posed danger by counteracting its influence in advance, or to furnish a means 
by which it can be discovered and other measures can be taken to counteract 
it at the trial. 'l'he Oath (poBi, § 1816) operates in the first way only, by 
setting against the witness' motives to falsif~' his fear of dh'ine punishment 
and thus nullifying in advance the influence of the former. The Perjury
Penalty (poBi, 1831) operates in the same way, substituting the fear of tem
poral punishment for the fear of divine punishment. The Publicity rule 
(pOBt, 1834) operates in both of the above ways; first, by subjecting the 
witness to the fear of the later consequences of public opinion and of a present 
exposure by interested bystanders, and, next, b~' providing the means 
of counteracting his possible falsities through the presence of those who can 
contradict him. The Sequestration of Witnesses (poBI, § 1838) operates partly 
in the first way, by preventing collusion, but chiefly in the second way, by 
furnishing a means of exposing that collusion if it has alread~' taken place. 
The ~otice of Evidence to the Opponent (pOBt, § 1845) operates mainly in the 
second way, by furnishing the opponent, in advance of the trial, with knowl
edge of the proposed evidence, and by thus enabling him to prepare to expose 
false evirlence; and there is also involved an effect of the first sort, in sub
jectively deterring the opponent from offering that which he knows can be 
shown false. 

Sub-title I: OATH 
• 

§ 1815. History. The employment of oaths takes our history back to the 
origins of Germanic law and custom, where, as in all primitive civilizations, 
the appeal to the supernatural plays an important part in the administration 
of justice. But the use of oaths for witnesses appears as only a single and 
subordinate phase of the general resort to oaths. The early Germanic modes 
of trial consisted largely in a reference, in one form or another, to the' judicium 
Dei.' By oaths formally taken one might even establish his claim or his plea 
beyond attack. It was not a matter of weighing the credibility of a sworn 
statement; the thought was rather that such an appeal could not be falsely 
made with impunity. To such an invocation a judicial and determinative 
effect was attributed by the religious notions of the time.1 

The progress from this notion of the oath at large (which left its traces as 

§ 1815. 1 Its history and practice in this 631; 1903, T. R. White, Oaths in Judicial 
earliest stage may be studied in the following Proceedings. American Law Register, New 
works: 1892. Brunner. Deutsche Rechts- Series, XLII. 372; Bateson, Borough Cus
geschichte. II. §§ 103 ff.; 1898, Thayer. Pre- tOIDS, II. Introduction. pp. 32-34 (Selden 
liminary Treatise on Evidence, 24. and The Society's Pub .• XXI. 1908); 1878, Lea. Super
Development of Trial by Jury. Harv. Lr.w stition and Force. cc. 2 ff. In Tyler on Oaths 
Rev .• V. 45. 245. 295. 357; 1897. Pollock and (1834) the treatment is not modern. Junkin 
Maitland. HistOQ' of English Law. II. 598. on Oaths has !lot been accessible. 
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late as the ]8oos in some of the common modes of procedure) to the second 
stage of a test or security for credibility was slow and gradual.2 

In the 1700s came the beginning of a third stage of development, in which 
legislation sanctioned what the community had come finally to believe, 
namely, that the inexorable requirement of an oath worked injustice, and 
that theological belief should not obstruct the admission of competent wit
nesses. In this stage the tendency has been either to make the application 
of the oath optional with the witness, or to abandon its essential feature by 
rendering theological belief unnecessary.3 . 

It is with the second stage that the common law had to deal; the ideas of 
the first stage having practically disappeared entirely from the common law 
of the last three centuries. The changes constituting the third stage of 
abandonment or election have ever~"vhere been made by legislation, and 
will be later considered (poat, §§ 1827-1829). 

The common-law questions are: (1) What was the nature and what 
the form of a testimonial oath? (2) What was the capacity necessary in 
order to he able to take the oath? (3) What testimony is required to be 
8ubjected to it? 

A. THE OATH AT COMMON LAW 
• • 
• 

1. Nature, Form, and Mode of 

§ 1816. Theory of the Oath. The theory of the oath, in modern common 
law, may he termed a subjective one, in contrast to the earlier one, which 

• 

may be termed objective. The oath is not a summoning of Divine vengeance 
upon false swearing, whereby when the spectators see the witness standing 
unharmed they know that the Divine judgment has pronounced him to be a 
truth-teller. 1 But it is a method of reminding the witness strongly of the 

, Remnants of the compurgatory oath of the 
party were found in the 1800s in the statutes 
of some Southern States dealing with proof of 
accounts (ante, § 1519). On the Continent, the 
• serment d6cisoire' is still recognized in Franca 
and in Genllllny: 1899, Garsonnet, Traitll de 
Procedure, III. § 878; 1901, Sydow v. Busch. 
Deutsche Civilproze8sordnung, §§ 670. 1035; 
E. Bonnier, Traite tMorique et pratique des 
preuves, 5th ed. by Lamaude, 1888, §§ 409-
431; A. Esmein, History of Continental Crim
inal Procedure, pp. 57-61, 251-271 (1913, 
vol. Vof the Modern Continental Legal His
tory Series); Engelmann, History of Conti
nental Civil Procedure, paasim (1923, vol. VII 
of the above series. translated by Robert W. 
Millar); Pertile. Storia del diritto italiano 

An example of the survival of this con· 
c1ush'e purgatorial oath of the party is proba
bly seen in the tr&ditional rule, observed still 
by some Courts, for making the respondent's 
sworn answers conclusice in contempt proceed· 
inos: this rule has been repudiated by the 
Federal Supreme Court: 1906, U. S. 1'. Shipp, 
203 U. S. 563. 27 Sup. 165 (interesting opinion 
by Holmes. J.); 1906, Municipal Court of 
Chicago, Memorandum 01. Cottrell, J. (pri· 
vately printed; collecting the authorities); 
Editorial note in Harvard Law Rev., XXII, 
379. 

Wager of law had an influence in the his· 
tory of parties' disqualification as witnesses 
(ante. § 575). 

. (1902, Book III. Part II, Sect. I. ch. I. 
f 1; ch. II, § 2); Green's Encyclopedia of 
Scots Law (tit. "Oaths on Reference"). 
The decisory oath is also in (orce in 
Porto Rico: Rev. S'. & C. 1911, §§ 4311, 
~12. 

I A full examination of this period is made 
in Professor White's learned article, cited 
supra. note 1. 

§ 1816. I 1628-1834, Coke, 1 lnst. 16, " 
lnst. 79; 1680, Hale, Pl. Cr., II. 279; Anon., 
1684, 1 Vern. 263. 
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Divine punishment somewhere in store for false swearing, and thus of putting 
him in a frame of mind calculated to speak only the truth as he saw it. This 
essentially subjective nature of the security had by the 1800s come to be 
thoroughly appreciated and established. It would have been undoubted, had 
it not been for an occasional expression 2 which tended to obscure the real 
nature of the security. 

This modern theory of the oath is set forth in the following passages: 

1809, PER CURI.UI, in Cllrtz8s v. Strong, 4 Day 56: "There can be no doubt but that the 
law intended that the fear of offending God should have its influence upon a \\;tnes~ to 
induce him to speak the truth. But no such influence can be expected from the man who 
disregards an oath. He is therefore excluded from being a \\itness." 

1825, Christophcr North, Noctes Ambrosianre, XXII: English Opium-Eater: "Mr. Hogg, 
I never could sce any sufficient reason why, in a civilized and Christian country, an oath 
should be administered even to I!. witness in a court of justice. Without any formula, Truth 
is felt to be sacred; nor will any words weigh." The Ettrick Shepherd: "You 'refor upsettin' 
the haill frame 0' ceevil society, sir, and bringing back on this kintra a' the horrors 0' the 
French Revolution. The power 0' an oath lies, no in the Rt:ason, but in the Imagination. 
Reason tells that simple affirmation or denial should be eneuch at\\'een man and man. 
But Reason canna bind; or, if she do, Passion snaps the chain. But Imagination can bind; 
for she calls on her Flamin' Ministers the Fears; they palsy-strike the arm that would 
disobey the pledged lips; and thus oaths are as dreadfu' as Erebus and the gates 0' hell." 

1849, Mr. W. M. Best, Evidence, §§ 58, 161: "Some eminent authorities in our own law 
have used calculated to convey the notion that oaths are necessarily imprecatory. 
• . . is however no part of the essence of an oath, but is a mere adjunct of 
questionable propriety ..•• The object of the law in requiring an oath is to get at the 
truth by obtaining a hold on the conscience of the witness." 

1877, AsHBURN, J., in Cliltton v. State, 33 Oh. St. 33: "The purpose of the oath is not 
to call the attention of God to the witness, but the attention of the witness to God; not to 
call Uiion Him to punish the false-swearer, but on the \\itness to remember that He will 
surely do so. By thus laying hold of the conscience of the \\itness and appealing to his 
sense of accolmtability, the law best insures the utterance of truth." 

1882, SOlIERVILLE, J., in BkIckbllrn. v. Stale, 71 Ala. 319: "[The object is] to purge the 
conscience, and impress the witness with a due sense of religious obligation, so as to secure 
the purity and truth of his testimony under the influence of its sanctity." 

This being the function of the oath, it must, to fulfil its function, involve 
the calling to mind of some superhuman moral retribution which according 
to the witness' belief is calculated to induce him to refrain from false state
ments and thus to avoid the retribution. This fundamental idea determines 
logically the ruIes of law to be observed as to the nature of the belief, the 
form of the oath, and the capacity to take it. The sanction acts preventively 
by holding out the fear of certain retribution; its efficacy presupposes a belief 
in this retribution, and therefore a capacity to be influenced thereby; and the 
influence is to be exerted at the time when the witness is about to testify. 

The supposed mental process may be concretely seen in the following 

t 1786, R. to. White, 1 Leach Cr. L., 4th ed., Case, 2 B. &: B. 285 ("A person renounces the 
430 (" He has imprecated the divine vengeance mercy and imprecates the vengeance of Heaven 
upon his head if what he shall afterwards say if he do not speak the truth "), 
iB false"); 1820, Abbott, C. J., in The Queen's 
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exhortation, by a judge whose reputation for brutality need not induce 
us to doubt the soundness of his law: 

1685, JEFFERIES, C. J., in Lady Lisle'a Trial, 11 How. St. Tr. 325 (threatening a refractory 
\\itness): "Now mark what I say to you, friend .•.• Thou hast a precious immortal 
soul, and there is nothing in the world equal to it in value. . .• Consider that the Great 
God of Heaven and Earth, before whose tribunal thou and we and all persons are to stand 
at the last day, will call thee to an act.'Ount for the rescinding his truth, and take venge
ance of thee for every falsehood thou tellest. I charge thee, therefore, as thou will answer 
it to the Great God, the judge of all the earth, that thou do not dare to waver one tittle 
from the truth, upon any account or pretence whatsoever; •.• for that God of Heaven 
may justly strike thee into eternal flames and make thee drop into the bottomless lake of 
fire and brimstone, if thou offer to deviate the least from the truth and nothing but the 
truth." . 

§ 1817. Natme of the BeUef. (a) The' nature of the belief which atone 
is susceptible to the influence of this stimulus to truth is on principle sim~le 
enough. It is a belief in a superhuman (and therefore inevitable) retribution 
to follow false swearing. The language of the judges in Omichund v. Barker J 

(in which the future Lord l\Iansfield was a leading counsel) has become 
classical: 

1744, Omichund Y. Barker, 1 Atk. 45. L. C. J. WILLES: "Though I am of opinion that 
infidels who believe a God and future rewards and punishments in the other world may 

• 
be witlesses, yet I am as clearly of opinion that if they do not believe a God or future 
rewards and punishments, they ought not to be admitted as witnesses"; [in the other 
report:] "Nothing but the belief in a God, and that he will reward and punish us accord
ing to our deserts, is necessary to qualify a man to take an oath." L. C. J. LEE: "An 
oath is a religious sanction that mankind have universally established. • . . I agree that 
where the v.itness .•.• is of a religion, it is sufficient; for the founciation of all religion is 
the belief of a God." HARDWICKE, L. C. (approving a passage from Bishop Sanderson) : 
'''Juramentum,' saith he, 'est affirmatio religiosa.' All that is necessary to an oath is an 
appeal to the Supreme Being, as thinking him the rewarder of truth and the avenger of 
falsehood." 

1852, ~1ARTIN, B., in }.filler v. Salomona, 7 Exch. 535: "The docirine laid down [in 
Qmichund 11. Barker] was that the essence of an oath was an appeal to the Supreme Being 
in whose existence the person taking the oath believed, and whom he also believed to be 
a rewarder of truth and an avenger of falsehood." 

1824, WALWORTH, J., in People Y. Matte&on, 2 Cow. 433: "I apprehend the true test or 
the competency of a witness to be this: Has the obligation of an oath any binding tie upon 
his conscience? Or in other ..... ords, does the v.itness believe in the existence of a God who 
will punish his perjury? If he swears falsely, does he believe he will be punished by an 
overruling Providence, either in this world or in the world to come?" 

1871, FREEMAN, J., in Odell v. Koppee, 5 Heisk. 91: "[The test of incompetency is] 
not to believe in a God or any responsibility for his conduct beyond such penalties as human 
laws may inflict." 2 

§ 1817. 1 A case of which Burke said in of the first form." The case is also reported 
1794 (Works, Little &: Brown'. ed., XI, 77) : fully in Willes 538, and shortly in 1 Wils. 84. 
"one of the cases the moat solemnly argued 2 Accord: 1897, State v. Washington, 49 La. 
that has been in man's memory, with the aid An. 1602, 22 So. 841 (" the appreciation of a 
of the greatest learning at tile bar, and with Supreme Being to punish sin and reward 
the aid of all the learning on the bench, b.:>th virtue"): 1909, Pumphrey 1'. State, 84 Nebr. 
bench and bar being then supplied with mcn 636, 122 N. W. 19. 
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It might have been expected that difficulty would arise over. the nature of 
the punishing power, whether the belief should relate to a personal God 
or not; whether any notion of supernatural force was essential; and so on. 
But, strangely enough, no such doubt seems to have presented itself, and any 
more definite interpretation of the idea of God, or Supreme Being, than the 
above passages indicate has been ignored by the judges. 

(b) A difficulty did arise, however, as to the place and time of punishment. 
Would Ii. belief in a punishment in the present life suffice, or must the appre
hension be of a punishment in a future life? The language of Lord Chief 
Justice Willes, in Omichund v. Barker, looked both ways, being differently 
reproduced by the different reports. On principle, no doubt could seem to 
exist; for a belief, if genuine, of a sure punishment, whether material or 
spiritual, in the present existence, would be no less efficacious a preventive of 
falsehood than a belief in a punishment after death. The very nearness of the 
former sort would be a more vivid and forceful reminder than the distant 
indefinireness of the latter; moreover, the deliberate thought necessary to 
bring one to the former and less usual belief would perhaps indicate a mind 
more keenly susceptible to conscientious 'Sanctions than that of a person pro
fessing the customary and perhaps only half-realized tenets of the unques
tioning multitude. 

Mter an interval of more or less uncertainty, the English Courts declared 
the distinction to be immaterial, i. e. whether the punishment is believed 
to impend in a future existence or in the present one; and the American 
courts, particularly in later rulings, have generally reached the same result: 3 

188&, BRETl', M. R., in Attorney-General v. Bradlaugh, L. R. 14 Q. B. D. 697: "There 
is no necessity that the person taking the oath should believe that he will be liable to be 
punished in a future state. If there be any belief in a religion according to which it is sup
posed that a Supreme Being would punish a man in this world for doing wrong, that is 
enough." 

1856, PEARSO!'l', J., in Shaw v. Moore, 4 Jones L. 26: "There is no ground for making 
a distinction betw{.;m the fear of punishment by the Supreme Being in this world and the 
fear of punishment in the world to come. Both are based upon the sense of religion. . . • 

I Accord: 1841, Blocker 1'. BurneSB, 2 Ala. L. S. C. 160; 1852, Bcnnett 1'. State, 1 Swan 
355; 1902, Becson ~. Moore, 132 Ala. 391, 31 Tcnn. 411; 1841, Arnold 1'. Arnold's Estatc, 
So. 456; 1822, Noble 11. People. 1 III. 56 (but 13 Vt. 362. 
here the witness belicved in a future state ot Contra (dcclaring belief in future world 
existence); 1856, Central M. T. R. Co.~. punishment essential): Can. 1899, Bell 11. Bell, 
Rockafellow, 17 Ill. 553, semble; 1881, Searcy 34 N. Dr. 615, 624; U. S. Fed. 1827, Wake
D. Miller, 57 Ia. 613, 10 N. W. 912; 1818, field 11. Ross, 5 Mason 19, StOry, J., semble; 
Hunscom ~. Hunscom, 15 Mass. 184, semble; 1828, Atwood r. Welton, 7 Conn. 70 (Peters, 
1829, Com. 11. Bachelder, Thacher's Cr. C. 198, J., diss.); 1820, Jackson 11. Gridley, 18 Johns. 
Thacher, J.; 1914, State 11. Pitt, 166 N. C .. N. Y. 103, Spencer, C. J.; 1823, Butte 11. 

268,80 S. E. 1060; 1879, Free 11. Buckingham, Swartwood, 2 Cow. N. Y. 432, Sutherland, J.; 
59 N. H. 225; 1824, People 11. Matteson, 2 1829, M'Clure 1>. Tennessee, 1 Yerg. Tenn. 206, 
Cow. N. Y. 433,' Walworth, J.; 1840, Brock ,emble; 1871, Anderson 11. Maberry, 2 Heisk. 
II. Milligan, 10 Oh. 121; 1877, Clinton to. State, Tenn. 658, ,emble. 
33 Oh. St. 33; 1841, Cubbison 11. M'Creary, Uncertai7l: 1897. State II. Washington, '1g 
2 W. &; S. Pa. 263; 1856, Blair ~. Seaver, 26 La. An. 1602, 22 So. 841. 
Pa. 276; 1846, Jones 11. Harris, 1 Strobh. 
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The efficacy of the fear of punishment ib either case depends upon the of belief as 
to the certainty of that punishment, so that there can be upon reason no ground for making 
a distinction. The rule of law which a religious sanction is satisfied in either case." 

. In addition to formulating this general definition, the Courts have also fre .. 
quently been ('aIled on to rule upon the sufficiency of sundry individual 
beliefs, expressed in language more 01' less inexact and variant. These de
cisions merely apply the above principles to the facts of each case, and can 
hardly be treated as precedents.4 

In regard to children, there has always been a proper inclination to avoid 
ascertaining the test-belief jn formal and abstract language.5 

§ 1818. FOI'iIl of the Oath. Such being the essentials of the belief re
garded as a security for trustworthiup.ss, it follows that the form of the ad
ministration of the oath iJJ immaterial, provided that it involves, in the 
mind of the witness, the bringing to bear of this apprehension of punish
ment. The oath's efficacy may depend upon both the general name and 
nature of the witness' faith and the formula of words or ceremonies which he 
considers as binding, i. e. as subjecting him to the risk of punishment. But 
it cannot matte~ what tenets of theological belief or what ecclesiastical or
ganization he adheres to, provided the above essentials are fulfilled, 1 and it 
cannot matter what words or cerernonies are u8ed in imposing the oath, pro
vided he recognizes them as binding by his belief. Therefore any form. suffices 
which actually binds the particular witness' conscience, even if it yaries 
from the orthodox form. 

This was long ago settled (after some earlier suggestions to the contrary, 
in favor of the exclusive efficacy of Christian forms) in the great case of 
Omichund v. Barker, and has never since been doubted: 2 

li44, Ornichund v. Barker, 1 Ark. 45, L. C. J. WILLES: "The fOl'ill of oaths varies in 
countries according to different laws and constitutions, but the substnnce is the same in 
all. . . . It would be absw:d for him to swear aecording to the Christian oath, which he 

• 1786, R. v. White, 1 Leach Cr. L., 4th ed., "alid oath could only be taken by the witness 
430 (rejected); 1845. R. v. Serva, 2 C. & K. touching or kissing the Book," that no statute 
56, Platt, B. (that the I\'itness was a Christian, had changed this, and that Cor a Christian the 
accepted); 1916, U. S. t". Miller, D. C. W. D. {OI'm actually used was not valid; Graham, 
Wash., 236 Fed. 798 (a person believing that E. J., in all elaborate opinion learnedly ex
.. all his punishment in this world, while he is amines the history oC oaths; it is a pity that 
here; I don't think it comes CroUl God," held neither oC these opinions offers any words of 
incompetent to take oath; opinion obscure); criticism {or the effete and nonsensical law 
1842, Scott to. Hooper, 14 Vt. 538 (belief in no which punishes judicial perjury only when it 
God; rejected). is committed according to narrow Cormalities; 

i The cases are placed post, § 1821. herein our law remains grossly and diagrace-
§ 1818. I See Dr. William Paley's Prin- fully inept Cor its purposes; Russell, J., dis

ciples of Moral and Political Philosophy, 1785, senting, mildly tel'UIS the result .. the extreme 
Book III, Part I, Chapter XVI, "Oaths." of drollery"; Drysdale, J., also dissenting, the 

J 1913, R. v. Curry, N. Be. S. C., 12 D. L. R. Court was equally divided, and the perjurer 
13 (perjury; the deCendant had been sworn was punished after all): 1809. Curtiss ,. 
"by holding up his right hand without being Strong, 4 Day 55; 1871, Oden 17. Koppee, 5 
asked whether he had any objection to being Hcisk. 91: 1841, Arnold 1>. Arnold's Estate. 
8worn in the regular l\'ay," and no Bible was 13 Vt. 362. Thls doctrine is oCten 
Uled; held by two judges, that" a good and by statute: posl, § 1828. 
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does not believe, and therefore, out of necessity, he must be allowed to swear according 
to his own notion of an oath." HARDWICKE,'L. C.: "The next thing ••. is the form of 
the oath. It is laid down by all writers that the o'ltward act is not essential to t.he oath • 
• • • It has been the wisdom of all nations to administer such oaths as are to 
the notion of the person taking." 

1776, MANSFIELD, L. C. J., in Atcheson v. El!eritt, Cowp. 389: "I there argued [in Omi
chund 1). Barker], and the judges in delivering their opinions agreed, that upon the prin
ciples of the common law there is no particular form e;sential to an oath to be taken by 
a witness; but as the purpose of it is to bind hls conscience, every man of every religion 
should be bound by that form which he himself thinks will bind his own conscience most." 

1852, ALDERSON, B., in MiUer v. Salomona. 7 Exch. 535, 558, 615: "Olllichund 1). Barker 
has settled that it ought to be taken ill that form and upon that sanction which most effec
tually binds the conscience of the party swearing. Thus, a Jew i'l to be sworn on the Book 
of the Law and with his head covered, a Brahmin by the mode prescribed by his peculiar 
faith, a by his special ceremonies, and the like." POLLOCK, C. B.: "It appears to 
me to have decided merely this, that the common law of England agrees with the law 
of nations, that the form of an oath is to he occomm;xlated to the religious persuasion 
which the swearer entertains." 

1822, REYXOLDS, C. J., in Gill v. CaldweU, 1 Ill. 53: "The pure principle or the com
mon law is that oaths are to be administered to all persons according to their own opinions, 
and as it most affects their consciences." 

The recognition of sundry unusual forms of oath ·as being suitable for 
peculiar variants of theological beliefs is copiously illustrated in judicial 
annals.3 

The usual form of oath at common law in criminal cases was as follows: 

1841, Mr. Joseph Chitty, Criminal Law, 4th Amer. ed., I, 616: "The form at the assizes 
or sessions is, for the clerk of arraigns or of the peace to desire the witness to take the book 
in his hand, and, when that is done, to say to him, 'The evidence you shall give between 
ollr sovereign lord the king and the prisoner at the bar shall be the truth, the whole truth, 
and nothing but the truth, So help you Godl'; upon which the witness kisses the book." 

• 

I Eng. 1738, Fachina 11. Sabine, 2 Stra. 1104 and praying to be 8nuffed out likewise if per
(Mllhometan); 1764, R.I>. Morgan. 1 Leach jured; used for Chinese). 
Cr. L., 4th ed., 54 (same); 1786. Mildrone's No special form of swearing is necessary, if 
.Case, 1 Leach Cr. L., 4th ed., 412 (local cu~tom according to the witness' religion none exists: 
of holding up the hand. without touching 01' 1860. R. ~. Pah-Mah-Gay, 20 U. C. Q. B. 196. 
kissing the Book); 1788, Walker's Cose, 1 It may be noted that, oC the forms of oath 
Leach Cr. L. 498 (using the Old Testament, by hitherto usually reported to our Courts as ap
the rite of the Kirk of Scotland); 1791, Mee propriate for Chinese, namely, breaking the 
v. Reid, Peake N. P. Cos. 23 (eame fOl m) ; saucer or killing the cock, neither is in strict-
1824. Edmonds 1>. Rowe, Ry. & Moo. 77 (a ness a legal form of oath in that nation; in 
Methodist, who preferred swearing on the Old Chinese courts there is no oath; and the fDlms 
Testament); 1842, R.I>. Entrehman, C. & M. above noted are merely those employed in cer-
248 (Chinese); Can. 1904, R.I>. Lai Ping, 11 tain of the powerful secret 80cieties: 1882, 
Br. C. 102 (oath to Chinese by burning a piece Giles, Historic China, 354, 397. No doubt the 
of paper on which the witness hud written his ceremonies may have BOrne efficacy upon the 
llame, etc., held to be the established practice) ; witness (though obviously he must at leaet 
U. S. 1822, Gill v. Caldwell, 1 Ill. 53 (llwea .. ing come from the district and the BOciety where 
without Bible and with uplifted hand); 1&) 0, the particular ~orm is used); but their true 
Vail 11. Nickerson, 6 Ma88 .. 262 (French); 183~. place in Chinese practice need not be mia
Com. v. Buzzell, 16 Pick. Mass. 156 (Roman understood. . 
Catholics, on the Holy Evangelists); 1005. For early Filit-Ino forms, see Judge N. Rom
State v. Davis, 186 Mo. 533, 85 R. W. 2;'4 ualdcz' artiele on "Prehistoric Legislation of 
(Chinese); 1847, Newman 1>. Newman, 7 N. J. the Philippines" (Phill.L.Journal,1914,I.149). 
Eq. 26 (Hebrew); 1897, State 1>. Gin Pon, 16 For specific fou ll8 aamliomd bu IIlaltlle, see 
Wash. 425, 47 Pac. 961 (blowing out a candle po8l, § 1828. 
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The usual form of words in ci'Dil cases differed slightly: 

"The evidence that you shall give to the Court and jury, touching the mlltters in ques
tion, shall be the truth, the whole truth, and nothing but the truth; So help you God!" 4 

In most jurisdictions a modern statute (post, § 1828) prescribes the usual 
form. 

For an interpreter, the f01"m is adapted to his specific function.5 

The form of oath is to be that one which binds the particular witness; in 
other words, its force is to be tested subjectively.s It would seem to follow 
that, ·if the witness recognizes degrees oj bindingness in different forms, the 
highest efficacy should be secured by administering that which in his opinion 
is most binding: 7 

1820, Lord ERSKINE, in Queen Caroline's Trial, 2 Hans. ParI. Deb., 2d ser., 911: "When 
I was counsel in a cause tried in the court of King's Bench, an important witness called 
against me •.• stated that he would hold up his hand and would swear, but that he would 
not kiss the Book •••. He gave a reason, which seemed to me a very absurd one, 'because 
,t is writtP.n in the Revelations that the angel standing upon the sea held up his hand.' I 
said, 'This does not apply to your case; for, in the first place, you are no angel; secondly, 
you cannot tell how the angel would have sworn if he had stood on dry ground, as you do.' 
Lord Kenyon sent into the Common Pleas, to consult Lord Chief Justice Eyre, who ex

himself of opinion that, although the witness was not of any particular sect, yet if 
he stated (whether his reason was a good or a bad onej that there was a particular mode of 
swearing which was most consistent with his feelings of the obligation of an oath, this mode 
ought to be adopted. So the witnes:! was sworn in his own fashion." 

§ 1819. Time of AdmJniatration and of Objection; Omission; Waiver of 
Error. (a) The desire to save the time required to repeat the oath to each 

« The following arc earlier variants: 1660, 
Mass. Revised Laws and Liberties, "Presidents 
and FOIma," p, 86 ("You swear by the Living 
God that the evidence you shall give to this 
Court concerning the cause now in question 
shall be the truth, the whole truth, and nothing 
but the truth, So help you God, etc."); 1571, 

·Duke of Norfolk's Trial, before the House of 
Lords, Jardine's Crim. Tr., I, 176 (a witness 
was sworn in the following formula: "The e\·i
dence that you shall give before the peers and 
noblemen here a8'Jembled shall be the truth 
and the wholll truth "). 

The orthodox custom of kissing the Book 
has come to be generally recognized as both 
repulsive and unsanitary; celluloid covers are 
sometimes provided (20 Montreal Legal News 
274). But it should be clearly understood that 
the ceremony of kissing is for most persons a 
wholly unessential feature. England has by 
statute abolished the practice (Oaths Act, 
1909, quoted po.t, § 1828). 

i 1786, Ruston's Case, 1 Leach Cr. L., 4th 
ed., 408 (an interpreter for a deaf. and dumb 
person was sworn" well and truly to interpret .. 
to the witness "the questions and demalH!s 
made by the Court to the said J. :R. and his 
answers made to them "i. 

Statutes prescribing a form for interpreters 
are noted POBt, § 1828. 

6 The witness therefore mmt not be forced to 
take an inapplicable form of oath after the 
propriety of another fonn appears; here his 
own declaration as to his belief and the binding 
form will usually suffice, but the trial judge 
should detelluine: 1912, R. 1>. Lee Tuck, 4 
Alta. 388 (the witness, a Chinese, declared that 
he was a Christian and v;ished to be sworn upon 
the Bible; but the trial judge ordered the 
ceremony of burning the paper to be used; 
held, error, on the facts). 

7 Accord: 1903, Birmingham R. & E. Co. 1>. 

Mason, 137 Ala. 342. 34 So. 207 (question 011 
cross-examination whether a Jewish witness 
considered an oath binding when taken without 
the hat on, allowed). 

Contra: 1820, The Queen's Case, 2 B. & B. 
284; s. c •• Queen Caroline's Trial, Linn's ed., 
I, 142 (holding irrelevant a question wheth .. 
he considered another f011ll more binding); 
1911, State 1>. Browning, 153 la. 37, 133 N. W. 
330 (Jew). And this rule has been I'"pudiated 
by statute in many jurisdictions: poBl, § 1828. 

Compare the doctrines of § 1820, par. c, 
11<"'. 

• 
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witness llas led to a custom of administering it at once to all the witness83 in a 
group at the opening of the tt'stimony.l This practice is not in violation of 
principle. But it is objectionable; first, because its hurried practicality 
lessens the solemnity of the occasion; secondly, because the influence upon 
the witness' mind has somewhat diminished by the time he is called to 
the stand; and thirdly, because it leads to errors and confusion. There is 
much :skepticism in modern times about the effect and value of the oath . 
No doubt the abatement of theological interest, and the rationalization 
of popular theology, have tended to diminish the subjective potency of 
the oath (post, § 1827). BUL whatever value it still has is frittered away 
in modern times by the irreverent and perfunctory administration of it. 
Before its abandonment is consideroo, we should at least seek to restore its 
efficacy to the maximum degree nowadays conceivable, by reforming the 
practice of administering it. Judges are censurable for having allowed 
clerks of courts to fall into the thoughtless, trivial, and degenerate modern 

• practice. 
(b) This modem practice does not abate the ordinary rule that the failure to 

make an objection to competency at the proper time is a waiver (ante, §§ 18, 
486). Hence, if a witness who has not taken the oath is by inadvertence put on 
the stand, the opponent's 8Uhsequent discovery and objection should not avail; 2 

§ 181t. I 1897, Com. I). Jongrass, 181 Pa. after 8' verdict"): 1889, State 1). Hope. 100 
172, 37 At!. 207 (the clerk need not repeat the Mo. 347, 13 S. W. 490 (" An oath may he 
oath each time that a foreign witneSl! is called: waived ••• either expressly, or by going for
here the interpreter administered it). 'rhe fol- ward in the matter v.ithout inquiry or objec
lowing ruling is of course correct: 1897, State tion "): 1900, People D. McAdoo, 184 N. Y. 
1). Thompson, 141 Mo. 408, 42 S. W. 949 (ad- 304,77 N. E. 260 (police-commissioner's hear
ministration to an expert witm's9 before his ing, upon three charges: a v.itness having in
extrajudicial study of tbe material is not advenently failed to take oath on a recall to 
necessary). speak to one of the charges, the def~nd-

2 CANADA: 1882, Ricr.ards 1). Hugh, 51 ant's knowing failure to object, and his cross-
L. J. Q. B. 361 (witness deposing on affirmll- examination of tbe witness. held a waiver) : 
tion, without oath; a party not objecting at 1909, U. S. r. Perez, 13 P. I. 287; 1912, Peoplc 
the time, held to have waived). 1). Call, 18 P. R. 355, 364; 18~5, Moore 1'. 

IRELA.~"D: 1852, Birch 1). Somerville, 2 Ir. State, 96 Tenn. 209, 33 S. W. 1046 (after 
C. L. R. 243 (a peer having testified without counlel has cross-examined, "having thu8 gone 
a legal oath, the party calling him and not fOI'ward without inquiry or objection," there 
objecting was held to have waived). is an implied waiver) ; 1893, Goldsmith I). State, 

UNITED STATES: 1888, Smith D. State, 81 32 Tex. Cr. 112, 22 S. W. 405 (on a motion for 
Ga. 480, 8 S. E. 187; 1905, Rhodes 1). State, new trial it is too late to raise the question). 
122 Ga. 568, 50 S. E. 361 (after verdict): Contra: 1904, 1.0 Toon 1). Terr., 16 Haw. 
1905, Southcrn R. Co. v. Ellis, 123 Ga. 614, 351, 356, semble (but here the presumption of 
51 S. E. 594; 1859, Slauter v. Whitelock, 12 an interpreter having been duly sworn was 
Ind. 338 ("If it was known before the jury applied): 1829, Hawks I). Baker, 6 Greenl. 
retired, the mistake could have bee~ corrected Me. 72 (omission not discovered till after ver
by swearing the witness and rehearing the cvi- dict: held, no waiver, and a new trial granted : 
dence": failure to make a motion on discovery leading opinion, by Mellen, C. J.: its fallacy 
"would amount to an acquiescenoe "): 1904, lies in the assumption that in administering 
State I). Smith, 124 la. 334, 100 N. W. 40, the oath "the counsel for the opposite party 

(a failure to object to an inadvertent has no concern with the transaction"; this Is 
of the oath is a ",aiver): 18;:;3, Cady contrary to the fundamental principle, ante, 

11. Norton, 14 Pick. Male. 236 ("The defend- § 18, by which the opponent must watch for 
ant, knowing that the witness had not been all violations of the rules of evidence if he 
sworn, before the cause went to the jury, with- cares to take advantage of them): 1898, Barr 
out giving notice thereor to the Court or taking v. Stute, Miss. , 23 So. 628 <following the 
un exception, has waived his right to except, prcceding case). 
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nor should the opponent, after a witness has taken the oath, be allowed to 
inquire a8 to its binding effect upon him.3 

(c) Whether the omission of the oath, without fault of the objector, is an 
error material to require a new trial (ante, § 21) is a larger question.· 

2. Capaclt1 ~ tate the Oath 

§ 1820. of ascertaining Capacit1. The process of ascertaining the 
capacity of taking the oath raises two classes of questions: first, the sources 
to be 'consulted in ascertaining the capacity; next, the rules, if any, which 
determine for certain kinds of persons the existence of such capacity. 

In ascertaining the capacity to take the oath, the inquiry resolves itself into 
this objective: Does this proffered witness hold the necessary belief? 

(a) In the first place, this inquiry falls to the party objecting, i. e. the bur-
den is on the objector to show the witness' lack of the necessary belief.1 . 
The examination of a child, however, is made usually by the judge; though 
either counsel has of course the right to supplement it by questions tending 
to bring out whatever may be in favor of his contention.2 

• 

I Accord: Can. 1915, 'Shajoo Ram t1. Rex, 
26 D. L. R. 267, Can. Sup. (perjury by a 
Hindoo when testifying through an interpreter: 
failure to object that the form of oath was not 
binding, held not to exonerate him): U. S. 
1905, Curtis v. Lehmann, 115 La. 40, 38 So. 
887 (where the oath is taken in the uaual 
form without objection, that foml will be pre
aumed to be the binding one): 1921, Brown 11. 
State, " Nebr. ,185 N. W. 344 (Mexican: 
alleged error, pointed out on appeal, that the 
most binding form was not used, held unavail
able for one who did not at the time of the 
testimonY object specificaJly or interrogate the 
witness for the purpose): 1916, State 11. Rid
deJl, 38 R. I. 506, 96 Atl. 531 (fraudulent arson: 
the witness' answers showed him to be an 
atheist: but as defendant did not object nor 
examine him until after he was sworn, nor after 
disclosure of his atheism ask for an affilmation 
under G. L. 1909, c. 32, § 10, the ubj.::ction was 
held incfi'ectual). Contra: 1820, The Queen's 
Case, 2 B. &: B. 284: s. c., Queen Caroline', 
Trial, Linn's cd., I. 142. This ruling has appar
ently been repudiated by the English statute of 
1888: pOst, § 1828. Not decided: 1922, Fay 11. 
Com., . Va. • 111 S. E. 269. 

A different rule should perhaps obtain 
where the idiocy of one sworn is discotered afler 
his testimony is begun: here he may be ex
amined and rejected if incapable: 1866, R. II. 

Whitehead, L. R. 1 C. C. R. 38. 
'Eng. 1824, R. t1. Kiddy, 4 Dowl. &: R. 734 

(" Swearing him after his examination is taken 
ill a very incorrect mode of proceeding": 
U. S. 1920, Sears t1. U. S., 1st C. C. A., 264 
Fed. 257 (failure to administer the oath to two 
witnesses. held immaterial, partly bccause of 
counscl's knowledge of it, and partly because 
of defendant's admiasion of the facts testified 

to): 1903, Langford t1. U. S., 4 Ind. T. 567, 
76 S. W. III (citing the precede/lts): 189!!, 
People II. Board of Police Com'm, 155 N. Y. 
40,49 N. E. 257 (hearing before a police com~ 
missioner: the commiasioner intenti ~nally 
omitted to swcar any of the witnesses, erra-. 
neously believing that his power to act needed 
not to be bascd on sworn testimony: the 
omission was held to invalidate the decision) : 
1918, People II. Fisher, 223 N. Y. 459, 119 
N. E. 845 (oath. of official interproter at a 
fonncr hearing, presumed): 1812, Thompson 
II. State, 37 Tex. 121: 11)00. Ogden t1. State, -
Tex. Cr. ,58 S. W. 1018: 1901, State II. 

Williams, 49 W. Va. 220, 38 S. E. 495: 1916, 
Karakutza 10. State, 163 Wis. 293, 156 N. W. 
965 (murder). 

Swearing the witness, and causing him to 
re-teati/II be/ore close 0/ te8timonll. cures the 
irregularity: 1905, Southern R. Co. 11. Ellis, 
123 Ga. 614, 51 3. E. 594 (on being sworn, to 
cure the error, the witness may merely state 
that what he had testified was true): 1905, 
State II. Exum. 138 N. C. 699, 60 B. E. 
283. 

§ 1810. 1 1892, Gray II. MacaJIum, 2 nr. C. 
104 (the trial judge held not bound to examine 
the witness: the objecting counsel must do 
so): 1854, Com. v. Smith, 2 Gray Maas. 516, 
Shaw, C. J.: 1909. Pumphrey 11. State, 84 Nebr. 
636, lZZ N, W, 19 (a Japanese). 

Compare §§ 486, 497, ante. 
I 1921, People v. Delaney, - Cal. App.· • 

199 Pac. 896 Oewd conduct with a child: held 
that in the particular case the trial court 
should have aJlowed 'voir dire' examination 
by dcfendant's counsel: whether counsel has 
an absolute right, not decided: careful opinion 
by Finlayson, P. J.). 

It has been ruled that the judge may not 
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(b) As to the evidence to be used in showing this, more or less doubt has 
prevailed. There are three possible methods, either exclusively the wit
ness' own answers to intl!rrogations; . or, exclusively other llCrsons' testimony 
about his former e"llression8 of opinion; or, both of these. 

The first of these methods, for adults, seems to have been generally 
discredited; i. c. the witness' own answers are not conclusive as to his 
belief.3 

The second seems to be a purely American doctrine,! growing up early in 
the 1800s, at a time when, on the one hand, the rules of witness-privilege were 
not clearly settled, and, on the other, the emphasis of current thought was 
upon freedom of faith and action, supposed in this country to be peculiarly 
guaranteed. A tendency thus arose to extend the privilege of witnesses to 
interrogations about theological belief. The argument was also put for
ward that it was illogical to receive testimony, even on 'voir dire,' from a 
person whose very capacity to respect the sanctions of all testimony was in 
issue.5 

It is enough to say, of the privilege argument, .that no such privilege was 
known to the orthodox common law, and that it is inconsistent to hold that 
an infidel is presumably a falsifier, and, in the next moment, to accept a 
possible falsifier provided he can succeed in concealing his moral deficiency; 
as to the logical argument, it must be taken to be in theory unanswerable, 
but practically of little force in view of the artificial nature of the general 
principle. 

It thus became a widely accepted doctrine that the proffered witness could 
not oe interrogated as to his theological belief, and that the reliance must be 
upon other sources of evidence, i. e. upon testimony from those who were 
familiar with his expressed opinions. There was. however, 110 agreement as 

examine the child in private: 1841, State v. child of five years, required to be exa.mined 
Morea, 2 Ala. 278. But this seems unsou:ld. before testifying, not afterwards). 
pro\ided counsel are allowed to attend; for in For statutes as to examination of a child, 
th(l public court-room it may be impossible to see post, § 1828; also ante, § 508, in regard 
prevent the child from being overcome by fear to examination to learn general testimonial 
or diffidence; accord: 1880, McGuire v. People,. capacity. For in8tructing the child. see PO!t, 
44 Mich. 286,287.6 N. W. 669, and the statutes § 1821. 
for juvenile courts, cited post, § 1835. a 1820, The Queen's Case, 2 B. &; B. 284. 

In Hughes 1). R. Co., 65 Mich. 10,31 N. W. • 1861, Madoll v. Catanach, 7 H. &; N. 360 
603 (1887), it was said that the trial judge (interrogation held proper; Bramwell, B.: 
mmt himself make the examination, and not ,. The invariable practice is to take the evi-
leave it to counsel; but this seems unsound. dence of the witness himsclf". here on the 

In Young v. State. 122 Ga. 725, 50 S. E. 946 'voir dire'). 
(1905), it is held that tho judge cannot decline 5 1861, Bramwell, B .• in Maden tI. Cata-
to examine Ii child, on demand by the party nach, 7 H. &; N. 360 (" By hypothesis. he is 
objecting; but this seems a pedantio interfer- made incredible by a statement which is not 
ence with the trial Court's discretion; contra: to be belieVed "); 1846, Scott, J., in PerrY tI. 

1909, Simmons tI. State, 158 Ala. 8, 48 So. 606 Com.,3 Gratt. 632, 642 ("If, as the objection 
(the trial judge's discretion controls, as to con- 6UPPOSes, he is incapable of telling the truth, 
ducting the examination himself, or letting he will deny his opinions. and what is the test 
counsel conduct it). worth? If he is honest enough to subject him-

Should the examination take place ncces- self to the disability rather than tell a lie, why 
aarily nn 'voir dire'? Yes, of course: 1907, exclude him?"). Compare Bentham's argu-
People 1). Rivera. 12 P. R. 386. 391 (murder; ments, po,t, 1827. 
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to the reasons for this. Some Courts preferred the argument from privilege.s 

Others, and the majority, preferred the argument from logic.7 Still others 
laid down the rule with a mention of both reasons or of neither.8 

• 

A number of Courts, and these mostly of later date, ha\re abandoned the 
doctrine entirely, and employ the third method 9 (the natural and convenient 
one) of consulting both sources the witness' own answers, as well as the 
testimony of others. 

(c) Finally, when such questioning is allowed, it must of course not 
extend peyond the queries necessary to elicit.the essentials of belief; ad
ditional inquiries directed to bringing out minor points of belief are not to 
be allowed. to There is here again, perhaps, something of 'the notion of 
privilege, and yet on the ground of irrelevancy such evidence should equally 
be rejected. ' 

§ 1821. Capacity of Children. (a) It was formerly thought· that for 
children there was an age below which the incapacity to take the oath was 
beyond doubt and was to be regarded as always wanting.1 This notion was 
probably due to the unwarranted transfer into the law of Evidence of some 
principles of substantive law, by which certain ages, especially that 
of seven years, were thoug~t to mark the beginnings of capacity for various 
purposes. . But this view was finally repudiated in a case of much 
deliberation: 

• 

lii9, R. v. Brallier, East, Pleas of the Crown, I, 443: "An infant, though under the 
age of seven years, may be sworn in a criminal prosecutfon, provided such infant appears 
on strict examination by the Court to a sufficient knowledge of the nature and 
consequences of an oath. For there is no precise or fixed rule as to the time within which 
infants are excluded from giving evidence; but their admissibility depends upon the sense 
and reason they entertain of the danger and impiety of falsehood, which is to be collected 
from their answers to questions propounded to them by the Court; but if they are found 
inC'Ompetent to take an oath, their testimony cannot be received." 

s 1914, Fernandez ~. State, 16 Ariz. 269. 24 N. E. 861 (not decided; but "the better 
144 Pac. 640; 1829, Com. ~. Bachelder, practice" forbids qUCBtioning the l\itness); 
Thacher's Cr. C. 197; 1854, Com. 11. Smith, 1879, Arnd 1'. Amling. 53 Md. 197. 8C1nble; 
2 Gray Mass. 516; 1879, Free 11. Buckingham, 1858. Harrel r. State. 38 Tenn. 126; 1871. 
69 N. H. 225, semble. Odell 11. Koppec, 5 Reisk. 91, and the cases 

For a furthcr cxnmination ot the PI i~le{}e in the next note. 
not to disclose theolo(Jical belief. sec pool, t 2213. 10 1790, R. r. Taylor, Peake. N. P. Cas. 11 ; 
For theological belief as di8crediting a witness. 1820. The Queen's Case. 2 B. &: B. 284; 1796. 
see ante, § 935. For statutes on the prclK'ut Beardsley ~. Foot, 2 Root 399; 1871. Donkle 
point, see P08t, § 1828. 1'. Kahn, 44 Ga. 271, 8emble; 1879. Free 1'. 

7 1809, Curtiss 1>. Strong, 4 Day Conn. 55; Buckingham. 59 N. H. 225. 
1810, Switt, Evidence. 49; 1836. Com. r. Compare the doctrine of § 1818. note 7, 
Wyman, Thacher's Cr. C. Mass. 436; 1841, ante. and of § 935. ante (discrediting by thea
Smith 11. York, 18 Me. 159; 1820, Jackson v. logical belief); also § 2213. post (privilege as 
Gridley, 18 Johns. N. Y. 220; 1841. Cub- to theological belieO. 
bison 11. M'Creary 2 W. &: S. Pa. 263. For the mode of examining a child, Bee the 

I 1828, Atwood 11. Welton. 7 Conn. 70; 1881. ned section. 
Searcy v. Miller, 57 Ia. 613, 10 N. W. 912; § 1811. 1 1628, Co. Litt. 6 b. 247 b; 1680, 
1819. Den 11. Vancleve, 2 South. N. J. 653. Hale. PI. Cr .• I, 302. 634. II. 279.283; 1767, 

I 1856. Central M. T. R. Co. 11. Rockafellow, Buller. Nisi Prius. 293; 1704. Young 11. Slaugh-
17 Ill. 553 (but the extrinsic testimony is bet- terford. 11 Mod. 228; 1726. R. II. Travl'l'1!, 
~r); 1890. Hronek 11. People, 134 Ill. 139. 150, 1 Stra. 700. 
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Since this decision, the natural rule has been clearly accepted, that there is 
no specific age below which capacity will always be deemed wanting.2 The 
capacity of the infant, therefore, depending upon the circumstances of its 
understanding as exhibited in each instance, is to be determined by the 
trial Court.3 In a few jurisdictions, however, a trace of the old notion is 
still preserved in a rule that children under a certain age usual1:, ten or 
fourteen years will not be assumed to be capable, so that their cnpacit~· 
must first be shown.4 

(b) The nature of the child's belief is in theory to be judged by the same 
theological tests ordinarily applicable (ante, § 1817). For children, however, 
it is customary to employ simpler language and more concrete tests than are 
usual with adults. The practice traditionally followed is illustrated in the 
following colloquies: 5 

t Accord: 1769, Blackstone, Comm., IV, (child of ten, held competent on the facts) ; 
214; 1840, R. II. Perkins, 2 Moo. Cr. C. 139, 1900, Miller 11. State, 109 Ga. 512, 35 S. E. 152 
per Alderson, B.; s. c., 9 C. &: P. 395, 399, per (child of eight, excluded on the facts); lao 
Parke, B.; U. S. 1SS9, McGuff 11. State, 1889, State 11. Severson, 78 In. 653, 655, 43 
S8 Ala. 150, 7 So. 35; 1867, Flanagin 11. N. W. 533 (child of twelve, held competl'nt on 
State, 25 Ark. 96; 1869, Warner V. State, 25 the facts); 1917, State v. Yates, 181 In. 539, 
Ark. 447; 1858, People 1l. Bernal, 10 Cal. 66; 104 N. W. 798; Mass. 1852, Com. 1l. Hills, 
1902, Featherstone v. People, 194 Ill. 325, 62 10 Cush. 532; 1861, Com. v. Mullins, 2 All. 
N. E. 684 (" The requirement is not one of age, 296; 1886, Com. 1>. Lynes, 142 Mass .. 580, 
but of understanding"); 1889, State 11. Sever- 8 N. E. 408; 1896, Com. V. Robinson, 165 
son, 78 Ia. 653, 43 N. W. 533. semble; 1876, Mass. 426, 43 N. E. 121 (child of five yrars and 
State v. Richie, 28 La. An. 327; 1891, Davis nine months, admitted); .Y. H. 1876, Day t'. 
v. State, 31 Nebr. 247, 47 N. W. 855; 1905, Day, 56 N. H. 316; N. J. 1907, State v. 
Frensier v. State, Tex. Cr. ,84 S. W. 360; Labriola, 75 N. J. L. 483, 67 At!. 3S6; N. r . 
and the cases in the ensuing notes usually 1917, Nowakowski V. New York &: N. S. Tr. 
declare the ·rule wao. Co., 220 N. Y. 51, 114 N. E. 1042 (child of 

For the same principle, as applied to a eil;ht to nine years, excludt'd); N. C. 1878, 
child's capacity irrcspcctitc 01 the oath, sec ante, State V. Edwards, 79 N. C. 650; Pa. 1898. 
§ 507. Com. 11. Wilson, 186 Pa. I, 40 AU. 283 (boy of 

3 Statutes havc often attempted to deal with thirteen, presumed competent). 
the question; scc post, § 1828. where the stnt- {Besides the following decisions, compare 
utes expressly dealing with the oath are col- also the statutes post, § 1828, and those col
lected,and ante. § 488, where those defining the lected anle, § 507, which deal with the child's 
general capacity of children are placed. With general capacit~·, but Fometimes cov<'r also the 
the following decisions illustrating the general present subject: 1907, R. 1'. AlIn~trong, 15 
principle should be compared those cited inlra, ·Ont. L. R. 47 (child of h!ch'e): 1867, Flanagin 
note 5, dealing with the sufficiency of the II. State. 25 Ark. 96; 1858, Prople r. Bernal, 
child's belief, and ante, § 507, dealing with the 10 Cal. 66; 1876, State t'. Richie, 28 La. An. 
child's general capacity as a witness: Ala. 327, 
1874, Wade V. State, 50 Ala. 164; 1903, White 5 In the following cases will be found other 
V. State, 136 Ala. 58, 34 So. 177 (child under examples: ENGLAND: 1861, R. 11. Holm"s, 2 
twelve, excluded on the facts); 1904, Land- F. &: F. 788 (the child said its prayers and be
thrift V. State, 140 Ala. 114, 37 So. 2S7 (rape i . lie\'ed it wns bad to tcll a lie; accepted). 
a child of eleven held qualified on the facts) ; UNX'X'ED STATES: Federal: 1920. Oliver 1'. 
Ariz. 1898, Donnellcy v. Terr., 5 Aria. 291, U. S., 4th C. C. A., 267 Fed. 5-14 (a child of 
52 Pac. 368 (child of nearly seven held incom- thirteen need not be able to define the meaning 
petent on the facta); Fla. 1912, v. of an oath); Alabama: 1879, Carter v. State, 
State, 64 Fla. 337, 59 So. 894; Ga. 1873, 63 Ala. 53; 1882, Benson II. State, 72 Ala. 191 ; 
Pete1'8On V. State, 47 Ga. 524, 527 (trial Court's 1895, Grimes 1'. State, 105 Ala. 86, 17 So. 184 
discretion in admitting a child of seven or eight, (" if she knew where she would go when she 
held proper); 1878, Johnson 11. State, 61 Ga. 35 died, if she swore a lie and did bad," etc.; ac
(similar); 1885, Johnson V. State, 76 Ga. 76 cepted); 1896, Williams v. State, 109 Ala. 64. 
(child of ten, held incompetent on the fncts) ; 19 So. 530 (a statement that slle would" go to 
\887, Moore II. State, 79 Ga. 498. 5 S. E. 51; hell"; admitted); 1906, Jones II. State, 145 
r898, Mills v. State, 104 Ga. 502, 30 S. E. 778 Ala. 51, 40 So. 947 (B girl who had been to 
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1684, Brculdon'a Trial, 9 How. St. Tr. 1127, 1148. Attorney-General: "What age are 
you of?" Witness: "I am thirteen, my lord." A.-G.: "Do you know what an oath is?" 
W.: "No." L. C.J •• TejJeries: "Suppose you should tell a lie; do you know who is the father 
of liars?" W.: "Yes." L. C. J.: "Who is id" W.: "The devil." L. C. J.: "And if you 
should tell a lie, do you know what will become of you?" W.: "Yes." L. C. J.: "If you 
should call God to witness to a lie, what would ba-ome of you then?" W.: "I should go 
to hell-fire." L. C. J.: "That is a terrible thing;" and the child was admitted.6 

18{>7, spoUen's Trial, p. 44 (Ire.). Lucy SpoIlen, the defendant's daughter, ten years 
old, was produced and questioned by C. J. LEFROY: "Do you know the nature of an oath?" 
"Yes, sir." "And the consequence of taking a false oath?" "Yes, sir." ""'hat punish
ment?" "Going to hell." "'Were you ever taught to say that?" "No, sir." "How did 
you learn it?" "I was told, sir." "\¥hen were you told?" ""lIen I first took an oath." 
"And were you never told until you first took an oath?" "No, sir." "And wIlen did you 
first take an oath?" "After my father was arrested." "Would you ever know that your
self unless you were told by the person who administered the oath?" "No, sir." Then, 
upon questions by the counsel for the . she told of regular church-going and of 
daily prayers, and further said: "It is a bad thing to tell a lie. 1 learned that people who 
told lies would be punished by God in the next world. I never knew before what an oath 
was, but I knew that God would punish people who told lies." Mr. J. MONAGHAN: "Admin
ister the oath." 

1885, SI!lIPSON, C. J., in State v. Belton, 24 S. C. 185, 186, 188: "This witness was a 
[colored) boy about twelve years of age; he seems to have been a boy of at least ordinary 
intelligence; and, although he had learned from his mothl'r, since dead, the Lord's Prayer 
when he was five years old, and according to his statement had repeated it every day since, 
yet he said he had never heard of a God or the devil or of heaven or hell or of the Bible, 

church and Sunday school. and thougbt that, the latter and the obligation and dut:r to h'lI 
if she lied, God could put her in jail, excluded) ; the truth, and. in a general way, belief thllt 
1906, Gordon r. State, 147 Ala. 42, 41 So. 847 failuro to perform the-obligation will result in 
(child of twelve, admitted, though she did not punishment. The child need not and probably 
.. know the nature of a judicial oath ") ; will not understand this in all its fullness; it is 
Arkansas: 1910, Hart v. State, Ark. , unnecessary for her to do so."); Oklahoma: 
124 S. W. 781 ("Do you know what you mean 1915, WRlker r. Stute, 12 Okl. Cr. 179, 153 
when you hold up your band and take the Pac. 209; Penmylvania.· 1905, Com. r. Fur-
oath?" "Yes, sir; tell the truth." "If you man, 211 Pa, 549,60 At!. 1089 (good example 
was not to tell the truth, wbat would be done of a liberal ruling); Tennessee: 1871, Vincent 
to you?" "I don't know, sir." "Would it be V. State, 3 Heisk. 121 (" if she swore to a lie, 
wrong? " " Yes, sir"; this was held not to she would go to the bad world"; accepted); 
have enough theology in it; McCulloch, J.. Texas: 1873, Davidson 11. State. 39 Tex: J 29 ; 
diss .• justly terms the decision" a backward 1920. Williams V. State, 88 Tex. Cr. 214. 
step"); Georgia: 1875, McMath 11. State, 55 225 S. W. 173; 1922, Rodriguez v. State, 
Ga. 307; 1906, Young V. State, 125 Ga. 584, . Tex. Cr. ,236 S. W. 726; Washington: 
54 S. E. 82 (a child of twelve, who did not 1917. State V. Smith, 95 Wash. 271. 16a 
know wbat is the "sanctity of an oath," but Pac. 759 (girl of eight); West Virginia: 
otherwise was theologically. fit, r admitted). 1893, State V. Michael, 37 W.Va. 568, 16 S. E. 
mll, Berry 11. State, 9 Ga. App. 868, 72 S. E. 803. 
433 (sensible opinion by Russell. J.); Illinois: The {ollowing casc scems to stand nlone: 
1873, Draper V. Draper, 68 Ill. 17 (the witness 1894, Williams v. U. S., 3 D. C. App. 335, 340 
would go to hell if she did not tdl the tmth ; (" A child that has an ndequate sense of the 
accepted); Indiana: 1858. Blnckwell v. State, impropriety of falsehood docs understand 
11 Ind. 196; 1869, Weldon tI. State, 32 Ind. 82; the nnture of nn oath in thc proper sense of 
Iowa: 1907, State to. Meyer, 135 In. 507, 113 the term, even though she may not know the 
N. W. 322; 1917, State to. Yates. 181 la. 539, mcaning of the word 'oath' and may never 
164 N. W. 798; Massachmrctts: 1921, Com. v. have heard that word used"). 
Tntisos, Mass. ,130 N. E. 495 (" The ulti- Compare the cases cited post. § 1828, deal-
mate test cannot be the amount of moral ing with the effect of constitutional re\ll'lVal 
tl'llining and religious understanding, but must of theological incapacity. 
depend upon the- existence of understanding 8 Other early examples: 1679, Atkin's Trial, 
sufficient to comprehend the difference 00- 7 How. St. Tr. 231. 241; 1680, Giles' Trial. 
tween truth and falsehood. the wickedness of 7 How. St. Tr. 1129, 1147. 
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and that 'he had never heard and had no idea what became of the good or of the bad after 
death.' He said, however, that he had heard it said that the bad man caught those who 
lied, cursed, etc., and upon being examined he repeated the Lord's Prayer. The . 
judge, in his report of the case as to this matter, states as follows: 'As for the colored youth, 
he manifested an unusual sense of the efficacy of prayer and the future torments by the bad 
man awaiting those who speak falsely, though his answers as to a God, heaven, etc., were 
singular.' ... Did he believe in a God and his providence? He stated to the Court he had 
never heard of a God or of a heaven or of a hell or of a devil. How then could he have 
a belief in the existence and providence of a Great Being, of whom up to the time when he 
was offered as a witnc:;s he had never heard even? Such a belief under such cireumstances 
seems impossible. In the absence of such a belief he was incompetent, under the author
ities cited." 

1900, FORT, J., in State v. Cracker, 65 N. J. L. 410, 47 Atl. 643: "The boy under exam
ination, to ascertain whether he should be sworn, was asked and answered the follo'l\;ng 
questions: 'Q. Do you know what it is to take an oath? A. No, sir. Q. Do you go to 
Sunday school? A. Yes, sir. Q. Do you know what will happen to you if you do not tell 
the truth? A. Yes, sir. Q. What will happen? A. It is a sin. Q. Have you any idea 
as to the punishment which will follow if you do not tell the truth? A. Yes, sir. Q. What? 
A. They will put me in the reform school. Q. After you die, do you know what happens? 
Do you expect to live forever? A. No, sir. Q. After you have done living, what becomes 
of you then? A. Then I shall go to Heaven. Q. Suppose you have not been entirely good; 
what becomes of you then? A. Then I shall go to Hell.' It seems to me that this youth, 
judged by what is ordinarily considered orthodox, had 11 comprehensive idea of the rewards 
and punishments incident to honest and dishonest lh;ng, and in addition knew clearly what 
punishment the law inflicted for perjury, viz. confinement in the reform school." 

But it may be doubted whether this. analysis of a child's belief, which some
times becomes a far from edifying proceeding, is eyer of any real profit. A 
child's inclination to tell the truth or the opposite is apt to be more a matter 
of ins'tinct and of previous training and surroundings than of a conscious reflec
tion upon the prospects of a future state. It has already been suggested (ante, 
§ 509, post, § 1828) that, for any purpose whatever, the preferable course is 
to accept a child's story for what it seems to be worth, as ascertainable upon 
testifying, and not to impose any fixed limitations. For the same reasons, 
any theologieaI tests, especially when applied in crude form by laymen in 
court, must be more or less inappropriate.7 So long as they continue to be em
ployed, the practice will exhibit from time to time an artificiality and incon
gruousness meriting the celebrated satire of that novelist whose pen so often 
chastised the law's abuses: 

1852, Charles Dickens, Bleak House, Chap. XI; Little Jo, the crossing-sweeper, is called 
to the coroner's inquest, to say what he knows of the dead lodger, and these are his an~ 

7 How coarse and irreverent the spectacle became of little girls who did not tell the tnlth. 
of examination into infantile theology often • Why. sir. they go to hell,' replied Emma. 'Ami 
becomes is seen in the following current anec- where is hell?' qUel!tioned the lawyer. 'I don't 
dote (New York letter to the Chicago Tribune, think the counsellor could answer that question 
June 7, 1901): .. Emma Gaukof, eight years himself,' remarked Judge John A. Blair. . I 
old. of West Hoboken, answered readily in know where it is, sir,' said the girl. 'It's up 
court at Jersey City to-day a question that somewhere near Schuetzen Park, Union Hill. 
has puzzled the profoundest theologians. I know it's there, 'cause I heard a man say 
Questioning her understanding of the "alue once that he was going there to raise it!' The 
of an oath. Lawyer Max Salinger asked what child was pelmitted to give testimony." 
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swers: "'Name, Jo. Nothing else that he knows on ... No Cather, no mother, 110 friends. 
Never becn to school. What's" home"? Knows a broom '5 a broom, and knows it's wicked 
to tell a lie. Don't recollect who told him about the broom, or about the lie, but knows 
both. Can't exactly say what'll be done to him after he's dead if he tells a lie to the gentle
men here, but believes it'll be something wery bad to punish him, and serve him right, and 
so he'll tell the truth.' 'This won't do, gentleml'n!' says the coroner, with a melancholy 
shake of the head. 'Don't you think you can rec-eive his evidence, sir?' asks an attentive 
j\lryman. 'Out of the question,' says the coroner. 'You have heard the boy. "Can't 
exactly say," won't do, you know. 'Ye can't take that, in a court of justic-e, gentlemen! 
It's terrible depra .... ity! Put the boy aside.' Boy put aside; to the great edification of the 
audience; especially of Little Swills, the cornie vocalist." 

An example of the sound and sensible way to ascertain a child's capacity 
is found in the following judicial anecdote: 

1908, Hon. E.,J.SHERlI.-\N. Justice of the Superior Court of Massachusetts, in "Recollec
tions of a Long Life," p. 160: "A case was being tried before me against the Boston Ele
vated Hailroad, and a little boy, perhaps seven years old, was called as a witness. The 
counsel for the defence objected to his being used as a witness, as he was too young to under
stand and appreeiate an oath, and asked the court to examine him and ascertain that fact. 
The boy looked frightened and as if he was about to cry. He took the witnl'Ss stand close 
beside the hench. His nallle was John . I said to him in a low voice, as if talking 
confidentially, 'John, do you play base-ball?' He replied, 'Yes, Judge.' He was a little 
short fellow, and I said, 'I guess you play short stop.' 'You are right, Judge,' replied 
Johnnie. 

"By this time all disposition to be frightened or cry had disappeared. I then asked him 
about his school, etc., and he showed unusual brightness. I remarked, 'This boy wiII do, 
he is all right.' 

"He made one of the best witnesses called in the case. If I had said to him in a stern 
voice, 'Do you understand the nature of an oath? What will happen to you if YOll tell 
a Iie~' as is sometimes asked in like cases, the boy would have broken down in a crying 
spell." 

(c) But suppose that the youthful witness is shown upon examination not 
to haye at the time the required belief. Does exclusion follow necessarily 
and absolutely? Or is there some way of putting the child's mind into a 
condition fit to be properly influenced by the oath. If there were any real 
vitality in the test, if an indispensable element were the active and ingrained 
sense of responsibility to superhuman power, then it might well be said that 
the witness was absolutely incompetent. Only a long course of training 
could produce the proper appreciation of the oath? But if the test is after all 
only a formal one, if practically the necessary belief is only an acceptance, on 
authority, of certain theological propositions unprovable by personal knowl
edge, then it is perhaps not inconsistent to allow its content to be explained 
and accepted in fiye minutes or some longer time proportionate to the child's 
intelligence; in other words, the judge may insinlCt the child what this belief 
is, and the child may accept it on this authorit~, and be as well prepared to 
take the oath on the spot as it would have been after receiving the same dic
tation from parental authorit~·. 

This, then, has been a point of grave judicial discussion ' whether the 
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child-witness may become competent to take the oath after an interlocutory 
instruction by the court. It is settled, in this country at least, and notwith
standing a protest by Mr. Justice Patteson,S that a previous general religiou~ 
education is not necessary, and that the judge may then and there impart 
theological instruction and produce the necessar.Y belief; 9 and that for this 
purpose a temporary postponement of the trial is allowable. tO Of course, if 
between the intervals of successive trials, a child at first incompetent grows 
in inteIligence and receives proper parental instruction, no objection can be 
made to its taking the oath at the second trial,u 

§ 1822. Capacity of PeI'llons Mentally Defective or Deranged. There was 
in earlier legal annals some difference of opinion whether persons of weak or 
unsound mind were capable of taking the oath.1 But in modern times the 
more rational principle has been accepted (as in the case of infants) that it 
must depend upon the mental condition of each witness: 2 

1851, CA~IP8f:LL, L. C. J., in R. v. Ilill, 2 Den. & P. C. C. 254: "It is for the judge to 
say whether the insane person has the sense of religion in his mind and whether he under
stands the nature and sanction of an oath .... A man may in one sense be 'non compo~ 
mentis,' and yet be aware of the nature and sanction of an oath." 

• 

The upholders of the propriety of judicial instruction of infants do not seem 
willing to admit that this principle is applicable to adults who are mentally 
capable though theologically uninformed; 3 yet the same process seems here 
also available. 

§ 1823. Distinction between Oath-Capacity and Testimonial Qualifications. 
The distinction is clear between the capacity to take an oath and the moral 
qualifications to testify. 

The oath is a special test or security, superadded and applied to persons 
assumed to be otherwise qualified as witnesses; and because the oath cannot 
have efficacy without the existence of a certain belief, the lack of that belief 

• 1838, R. 11. Williams, 7 C. &: P. 320. six years old; "where the defect is the result 
g Ante 1795. Anon., 1 Leach Cr. L., 4th ed., of immaturity," postponement is generally not 

430, n. (by al\ the judges); 1849. R. v. Baylis, desirable; otherwise, perhaps, for a child nine 
4 Cox Cr. 23; U. S. 1879, Carter v. State, 63 or ten years old). 
Ala. 53; 1900, State v. Todd, 110 Ill. 631, 82 u 1883, Kelly v. State, 75 Ala. 21. 
N. W. 322 (instruction by the county attorney) ; § 182S. 1 Comyn's Digest, .. Testrooignc," 
1886, Com. 1>. Lynes, 142 MASS. 578, 8 N. E. A, 1; 1628. Coke upon Littleton, 6 b; 1801, 
408 (" provided she was of sufficient age and Peake, Evidence, 122. 
intel\ect to receive instruction "); 1921, Com. : Accord: Holcomb v. Holcomb, 28 Conn. 
v. Tatisos, M889. --, 130 N. E. 495 (in- 179; 1909, People 11. Washor, 196 N. Y. Hi4, 
structed by a priest); 1876, Day v. Day, 56 89 N. E. 441 (trio I Court's discretion). 
N. H. 316; 1839, People II. McNair, 21 Wend. Compare the learning as to mental capacity 
N. Y. 608; 1878, State v. Edwards, 79 N. C. of such persons (irrespective of the oath), 
650; 1904, North Texas C. Co. 11. Bostick, ante, §§ 492-501. 
98 TClt. 239, 83 S. W. 12 (a boy nine years old a 1824, 1 Moo. Cr. C. 86 (doubted); 1866, 
wae instructed by counsel; but this the Court R. 11. Whitehead. L. R. 1 C. C. R. 33 (an 
disparaged; moreover, "it ought to appear idiot; adjournment refused, but the question 
that the answers ••. are not a parrot-like lelt undecided). 
repetition of what he has been told to say"). Distinguish the following: 1903, Texas & 

10 Anon., 8upra; Day 11. Day, 8upra; 1846, P. R. Co. 11. Reid, Tex. Civ. App. • 74 
R. 11. Nicholae, 2 Cox Cr. 136, 2 C. &: K. 246 S. W. 99 (a deaf witness, who could not hear 
(postponement refused, where the child wae the words of tho oath, admitted). 
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excludes the witness. So long, therefore, as the oath remained an indispeng.. 
able requirement, there was a natural tendency to confuse the theological 
belief which it presupposes and that moral sense which underlies all truth~ 
telling. With the dispensation of the oath, however, the latter element is 
forced into prominence, and the question arises whether a sense of moral 
responsibility is not necessary, as an ordinary testimonial qualification, 
especially likely to be wanting in infants and lunatics. This requirement has 
already been considered in its place, under the head of Testimonial Quali
fications (ante, §§ 495, 5(6). 

It should here be noticed that the earlier rulings, before the statutory dig.. 
pensation of oaths (post, § 1828), are often ambiguous, in that it is often dif
ficult to he certain whether the~' mean to deal solely with oath-capacity or 
to prescribe some independent moral qualifications. The statutes, more
over, which concern the latter topic (collected ante, § 488) are also sometimes 
in terms concerned with the oath-capacity. 

3. Persons subjected to the Oath 

§ 182-1-. Oath required for all Testimony delivered in Court; Interpreters. 
The oath, as a special additional security for credibility, belongs by its very 
nature to that class of securities which are capable of being applied only to 
testimonial statements made in court 01' before some judicial officer. 

(1) It follows, thea, that wherever the law sanctions the reception of testi
monial statements Ilot made in court or before a judicial officer, i. e. wherever 
exceptions to the Hearsay rule (ante, § 1420) are allowed, the oath is dispensed 
with. Thus, the oath is required for statements made in depositions, but not 
for entries made in the regular course of business nor for statements of fam
ily history, nor for the other excepted classes of statements; except that for 
statutory affidavits (ante, § 1710) the very nature of the Exception presup
poses an oath. That in these excepted classes an oath was not required has 
never been doubted. Yet, inconsistently, the theological capacity to take an 
oath has sometimes been predicated as a requirement, so that, if its lack ap
peared, the statement would be excluded. This notion is found in a few rul
ings dealing with dying declarations (ante, § 1443). It is of course unsound; 
for, if the oath is not requu.'ed, the capacity to take it must be immaterial; 
the efficacy of the oath consists in the formal reminder of retribution at the 
moment of testifying, and not in the mere capacity to appreciate a reminder 
which is in fact not made; and not even the soundest believer could testify 
in court without the formality of the reminder. 

(2) Conversely, for all testimoniul statements made in court the oath is a 
requisite. Here comes into cOll3ideration the distinction between circumstan
tial and testimonial evidence (ante, § 25). This distinction is of considerable 
consequence in the application of the Hearsay rule, and the principles already 
examined (ante, § 1790) will suffice equally for the present situation. In
stances, however, are comparatively rare. It is enough to note that unless 
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there is offered, in some form or other, a testimonial statement (i.e. an asser
tion used for inferring the truth of the fact asserted) made in court, the oath 
is not an applicable requirement.1 

It may be added that an interpreter,2 and also a shower at a view,3 is a kind 
of witness, and must be sworn. 

§ 1825. Children, Peers, Accused Persons. (1) There was a time when 
it was doubted whether an infant was in all cases to be rejected when inca
pable of understanding the oath. But in 11. v. Brasier 1 it was settled that 
there should be no exception.2 Enlightened modern statutes (post, § 1828) 
have in a few jurisdictions relaxed this rule. 

(2) It was at one time disputed whether a peer of the realm could not 
give his testimony in a court of justice with the same formality only as in 
the House of Lords, namely, by testifying "upon his honor"; but here too 
the oath-requirement was held inexorable.3 

. (3) Originally, an accused person was allowed to produce 110 witnesses; 
later, he might produce them, but they testified without oath; and finally 
they were allowed to be sworn.4 Here, however, the exception, in the transi
tion stage, was regarded not as an exception in his favor, but as the refusal 
of a privilege. So, also, in man.)" jurisdictions, the concession of an accused 
person's right to testify was preceded by a stage in which he was allowed to 
make a "statement," but not under oath. Here, again, the practice was 
looked upon as a refusal to concede the ordinary guarantee of credibility, and 
not as a favored exemption.5 

§ ISS&' 1 ISba, Osborne II. Detroit, 32 Fed. 
36 (to show the extent of the plaintiff's paral
ysis, a doctor who had not been sworn thrust 
a pin into her body in the jury's presence dur
ing the trial; held, not improper because per
formed by a person unllworn; "so far as we 
are aware, the law recognizes no oaths to be 
administered upon the witness-stand except 
the ordinary oath to tell the truth or to inter
pret correctly from one language to another" : 
this seems erroneous; the doctor helped in 
bringing out the evidence, and should have 
been treated as a witness); Com. II. Scott, 
123 Mass. 224, 234 (defendant, not being 
sworn, was not allowed to utter words for the 
purpose of testing a witness who spoke to the 
identity of his voice). 

! 1848, R. II. Douglas, 13 Q. B. 42, 59, 66, 
72, semble (the standing oath of an official in
terpretcrfor dcpositions suffices): 1911, People 
II. Kelly, 17 Cal. App. 447, 120 Pac. 46 (under 
P. C. §§ 686, 869, the transcript of a deposition 
taken through an interpreter need .not show 
that the interpreter was sworn): 1908, People 
II. Western, 236 I1l. 104, 86 N. E. 188 (the 
oath need not be administered during the 
questions necessary for ascertaining his 
competency; but the jury should be removed 
at that time. on demand); 1809, Amory 1>. 
Fellowes, 5 Mass. 2Hl, 226 (oath of an inter
preter to a deposition must axpressly appear 

to have been taken); 9.nd cases cited, ante; 
§ 1810. 

For the lorm 01 oath, sec ante, § 1818. 
SAnte, § 1802,wherethe forDl of oath is given. 
§ 1825. 1 1779, R. v. Brasier, East, Cr. PI., 

I, 443, quoted ante, § 1821. 
2 Accord: 1921, State 1>. Brewer, Del. , 

114 Ati. 604 (child of eight); 1861, Com. 1>. 
Mullins, 2 All. Mass. 29ll; 1845, People to. 
McGee, 1 Den. N. Y. 21 (including idiots); 
1874, Smith II. State, 41 Tex. 352' (idiot); 1907, 
Hodd 1>. Tacoma, 45 Wash. 436, 88 Pac. 842. 
Compare the statutes cited post, § '1828. 

S 1701, R. II. Preston, 1 Salk. 278; 1711, 
Meers II. Stoughton, 1 P. Wms. 146: 1723, 
Bishop Atterbury's Trial, 16 How. St. Tr. 323, 
470; 1725, L. C. Macclesfield's Trial, 16 How. 
St. Tr. 767, 1252. 

Whether the King could without oath be a 
witness was also argued. In L. C. J. Camp
bell's Lives of the Chancellors, III, 215, .4th 
ed., the learned author expresses an opinion 
against the exemption of the King, and ex
amines the precedents. But as the King was 
privileged not to testify (post, § 2370), and if 
he did testify could probably do so by ('crtifi
cate (ante, § 1674), the question remained an 
academic one. 

4 1702, St. 1 Anne, e. 9, § 3, and cases cited 
ante, § 575. 

t Cases cited ante, § 579. 
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B. THE OATH UNDER STATUTES 

§ 1827. Abolition or Optional Dispensation of the Oath; Pollc), thereof. 
There is a clear distinction between the total abolition of the oath-security 
and the making it optional with the witness. The two rest on very different 
g~ounds of policy. 

(1) It can hardly be denied that the moral efficacy of the oath has long 
since ceased to be what it once was. In the days when the 'judicium Dei' 
was no empty phrase, and the community believed in the serious possibility 
of the manifestation of truth by the Divine hand in striking down the per
jurer before the multitude, the oath's efficacy was at its highest. It may 
be assumed that Ito appreciable part of the community now regard the oath 
in this light. What may be claimed for it to-day is merely the effect pre
supposed in the common-law theory already examined (ante, § 1816), namely, 
a solemn reminder of inevitable Divine punishment at some future time. 
This, then, being the mode of its efficacy, is there any reason why it should be 
abolished as a security designed to increase the probabilities of truthfulness? 

It is impossible, in this place, to examine all that has been advanced for 
and against this proposal to abolish totally the oath-formality.1 Observe, 
however, that the question is not whether persons not having a certain theo
logical belief shall be excluded as witnesses; nor whether it shall be made 
optional for persons of various sorts; but whether persons having the sufficient 
belief shall be required to take it. Eliminating all argument as to the injus
tice of exclusion, by assuming that persons of atheistic belief, and persons 
having scruples of conscience, and infants, are allowed to dispense with it, 
there remains this class of persons who would be unquestionably capable of 
taking it; and the inquiry therefore reduces itself to this, Whether for such 
persons it should be required or abandoned? The determination of this is 
seen to depend upon three considerations: (a) Is this class of persons an 
inappreciable portion of the community? (b) Are they actually so little 
influenced by the solemnity that it adds nothing appreciably to their deter
mination to speak truly? (c) Are there any extrinsic disadvantages overcom
ing the testimonial benefit thus secured? If eithpf of these three questions 
can be answered in the affirmative, then, and only then, should the oath be 
abolished. 

§ 11117. 1 The arguments on both sideI' may the ground of religious unbelief? ·Jurid. Soc. 
be found in the following places: 1823, Bcn- Pap., III, 95; 1868, T. C. Anstey, Judicial 
tham, Rationalc of Judicial Evidence, b. II, Oaths as Administered to lIeathen Witnesses, 
c. VI, Bowring's ed., voJ. 6, p. 308; 1823, Jurid. Soc. Pap., III, 371; 1860, Appleton, 
Livingston, Introduc.ory Report to the Code Evidence, c. XVI, 262; 1882, Thomas, Oaths 
of Criminal Procedure, Works, ed. 1872, I, 399; in Legal Proceedings, North Amer. Rev. 
1828, Whately, Elements of Rhetoric, ed. 1858, No. 310. Sept. 1882; 1895. M. D. Chal-
pt. I, c. II, § 4; 1849, Denman, Speech in Paf- mere, Pctty Perjury, Law Quarterly Rev., 
liament, Hans. Pari. Deb. June 22, vol. 106, XI, 219; 1903. T. R. White, Oaths in Judicial 
3d scr.; 1857, Reilly, Judicial Oaths, Jurid. Proceedings, American Law Register, N. B., 
Soc. Pap., I, .435: 1864, Maurice, Ought any XLII, 372 (the best consideration of the 
pereon to be excluded from living evidence on subject). 
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Now the answers to these questions must depend entirely upon experience; 
and experience must be chiefly a matter of locality, since the local conditions 
in all three respects may vary widely. No doubt in different localities the 
answers to these questions would differ. Yet, on the whole, it seems to be 
trut":; that the answers have thus far been in the negative upon all three points. 
The class of persons whose belief makes them capable of being influenced 
by the prospect implied in all oath is decidedly the immense mass of the 
community. Furthermore, in practice these persons are apparently, for the 
most part, actually influenced for the better, in their mental operations on 
the witness-stand, by the imposition of the oath; 2 and, where experience 
looks to the contrar,v, the result has been due to the deplorable irreverence 
and triviality shown in the administration of the formality (unte, § 1819) 
rather than to the inherent inefficacy of the oath itself. Finally, there seem to 
be no real disadvantages (in spite of l\Ir. Bentham's ingenious suggestions) 
outweighing the gain in truthfulness produced by the oath. 

There appears, therefore, in the present conditions, looked at as a whole, 
no reason to call for the abandonment of thl! oath for those persons whose 
belief makes them susceptible to its sanction. 

(2) But the qucstion of its invariable requirement from all perSO/l,~ what
Cloer is an entirel~' difl'erent one. The true purpose of the oath is not to ex
clude any competent witness, but merely to add a stimulus to truthfulness 
wherever such a stimulus is feasible. Until the 18008, however, this ad
vancer! notion of its purpose had not been reached. The requirement was 
inexorable; with the result that three classes of persons were absolutely 
excluded from testifying, namely, adults having an atheistical belief, infants 
lacking any theological belief, and adults having the requisite belief but 
forbidden by conscience 3 to take an oath. It came gradually to be perceived 
that the use of the oath, not to increase testimonial efficiency, but to exclude 
qualified witnesses, was not only an abuse of its true principle, but also a 
practical injustice to suitors who needed such testimony. This injustice is 
clearly enough seen to-day; but its perception was naturally slow in coming, 
so long as in the community at large the profession of belief in deism or atheism 
was associated closely with the notion of moral defects. This association 
hardly passed away in any degree until the middle of the loGOOs, an era 
marked, at the same time, by the indirectly related movements of literary 
romanticism, political libernlism, industrial invention, legal free speech, and 
theological free thought. 

2 "Uncle Rastus, tcstifying in a certain law- Life. I, 133): "There were, when I was not 
suit, refused to be sworn. 'Ah will affirnl,' he much advanced ill professional business, two 
said. • But, U!lcIe Rastus,' said the judge, attorneys, father and son, of the name of 
'how is this? Last week, in the Calhoun case, Priddle. In point of character they stood low. 
YOll swore readily ('nollgh.' 'Yo' hOllah,' said Old Lord Mansfield used to say to the father, 
Uncle Rastus solcmnly, • Ah was mo' suah o· 'Don't read your affidavit. Mr. Priddle; we 
mllh fucks in dut ease dUll Ah is in dis one.''' give the same credit to what you say 118 we do 
(Minneapolis Journal). to what you swear.''' 

The oceltsional inefficiency of the oath ro- I According to the Scripture, .. Swear not at 
calls the anecdote of Lord Eldon (in Twiss' ail" (Matthew v, 34). 
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The first statutory efforts in England to relieve from this injustice are 
found at the end of the first quarter: of the 1800s. To-day, practieally every
where, the injustice is remedied. Arguments are no longer needed to prove 
the impropriety of the oM inexorable rule.4 It is conceded that the oath 
should be dispensed with for appropriate classes of witnesses. We areto-day 
at the end of that stage of the question." What is to be noted (but is some
tiines forgotten 6) is that the demand for the dispensation of the oath for 
witnesses for whom it is inappropriate differs entirely from the proposal to 
abolish the oath for persons theologically capable of taking it. One is a 
question of the past; the other is a question for the future. 

§ 1828. Sarue: State of the Law in the Various Jurisdictions. In almost 
every jurisdiction there has been some legislation dealing with the subject 
of oaths.1 The provisions sometimes are inconsistent, sometimes duplicate 

• Sec the authorities cited ante, note 1, witness objecting to take an oath, or objected 
especially Bentham. to as incapable thereof, .. shall, if the presiding 

5 The hist.ory of the legislation is fully given judge is satisfied that the taking of an oath 
in Professor White's article, cited supra, note 1. would have no binding effect on his con-

• It was long ngo emphasized in the Second science," make nffinnation); 1885, St. 48 & 
Report of the Common Law Practice Com- 49 Vict. c. 69, § 4 (on a charge of cnrnally 
missioners of 1853, at p. 14. knowing a girl under the age of consent, where 

§ 1828. 1 The enrliest statute making 01'- the girl concerned" or any other child of tender 
tional the oath is said by Professor Thnyer to years who is tendered as a witlless, docs not, in 
have been that of Rhode Island Colony (1 R. I. the opinion of the Court or justices, understnnd 
Col. Records, 181, cited in Thayer's Cases on the nature of an oath," the child's testimony 
Evid., 2d cd., 1067), "that a solemn prof~8sion may be received without oath, if the Court be-
or testimony . . . shall be accounted through- lieves that it "is possessed of sufficient intelli
out the whole colony as of full force a.s an oath; gence to justify the reception of the evidence, 
and because many in giving engagement or and understands the duty of speaking the 
testimony arc usually more overawed with the truth "); 1887, R. '1'. Pruntey, 16 Cox Cr. 344 
penalty which is known than with the l'IIost (preceding statute applied); 1888, R. 11. 'Wea
High who is little known in the kingdoms of land, 16 Cox Cr. 402 (applied to admit the 
men," the penalties of perjury arc attached. statementuponaconvictionunder§90fthestat-
This provision, however, docs not appear in ute); 1888, St. 51 & 52 Vict. 1'.46, § 1 ("Every 
the volume of statut~s now in force. person, upon objecting to being sworn, and.stat-

The modern legislation is as follows; but ing, as the ground of such objection, either that 
with these enactments should be compared he has no religious belief, or that the taking of 
those quotcd Gille, § 488. whieh are sometimes an oath is contrary to his religious belief, shall 
very broad: be pel'mitted to '!lake his solemn afiiImation ") ; 

ENGLAND: 1833, St. 3 & 4 Wm. IV, c. 49 § 3 (where an oa .. h has been duly administered 
(" every person of the persuasion called Quak- the fact the witness" had no religious belief" 
ers and oi Moravians" may affirm instead of shall not affect its validity); § 5 (if any witness 
swearing); c. 82 (" e\'ery person for the time desires to "swear with uplifted hand," after the 
hr-ing belonging to the said sect called Sepa- Scotch manner, he may do so); 1889, St. 52 & 
rutists" may affirm; the form being pre- 53 Vict. c. 44, § 8 (similar to St. 1885, c. 69; 
scribed); 1838, S1. 1 & 2 Vict. c. 77 (St. 1833 oath unnecessary, if the child "does not under
extended to persons formerly belonging t{) those stand the nature of an oath "); 1889, St. 52 & 
sects): 1838, St. 1 & 2 Vict. c. 105 (whenever 53 Vict. c. 44, § 8 (similar to St. 48 & 49 Viet. 
an oath may be administered, it is binding c. 69, § 4, for offences of cruelty to children; 
"pro\;ded the same shall have been adminis- oath unnecessary, if the child" doe. notlunder
tercd in such form and with such ceremonies as stand the nature oi an oath "); 1904, St. 4 
lIuch person may declare to be binding"); Edw. 'VII, c. 15, § 15 (Prev-ention of Cruelty 
1861, St. 24 & 25 Vict. e. 66 (a person who to Children Act; similar to St. 52 & 53 Vict. 
"shall refuse, or be unwilling, from conscien- e. 44, supra, for offences under this act); St .. 
tious motives, to be sworn," may make affirm a- 1908, 8 Edw. VII, c. 67, § 30 (Children Act; 
tion); 1861, Maden". Catanach, 7 H. & N, 360 like St. 48 & 49 Viet. c. 69, § 4, for offences 
(" deiect of religious faith," held to be still" an against children; corroboration required: sec 
absolute bar" to competency, for persons in post, § 2066); St. 1909, 9 Edw. VII, e. 39, 
general); 1869, St. 32 & 33 Vict. c. 68, § 4 (a Oaths Act, § 2 (" Any oath may be adminis-
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tered and taken in the form and manner follow
ing: Tho person taking the oath shall hold the 
New Testament, or, in the case of a Jew, the 
Old Testament, in his uplifted hand, and shaH 
sayar repeat after the officer administering 
the oath thc words: 'I swear by Almighty 
God that , , , ' followed by the words pre
scribed by law. The officer shall [unless the 
person about to take the oath voluntarily 
objects thereto or is physically incapable of so 
taking the oath! admir.ister the oath in the 
form and manner aforesaid without question" ; 
pro~;ded that a person neither Christian nor 
Jew may take oath in any other now lawful 
manner); St. 1914,4 & 5 Geo. V, e. 58, Crimi
nal Justice Administration, § 28 (Children ,\ct 
1908 made applicable to "offenccs not men
tioned in that scction "). 

CANADA: Dominion: 1843, Eng. St. 6 & 7 
Vict. 22 (reciting the doubt whether colonial 
law~, making admissible the testimony of vari
OU9 uncivilizcd tribes" heing dcstitute of the 
knowledge of God and of any religious belief," 
would be void for repugnancy to English law, 
it provides that eVl'ry such law shall be valid, 
subject to the usual royal veto rights); R. S. 
1906, Crim. C. § 100:! (rape under age, and in
decent assault; same); c. 145. Evid. Act. § 14 
(" if a person called or desiring to give evidence 
objects on grounds of conscil'ntious scruples to 
take an oath. or is objected to as incompetent 
to take an oath." he may affinn); § 15 ("If a 
person required or desiring to make an affidavit 
or deposition . . . refuses or is unwilling to be 
sworn. on grounds of conscientious scruples." 
the judge shall permit him to affirm); § 16 
(" in any legal procecding" thc rule of Eng. 
St. 1885. c. 69. § 4. is adopted) ; 
Alberta: St. l!HO. 2d sess .• c. 3. Evidence Act, 
§ 14 (par. (1). like Eng. St. 18a8. c. 105; par. 
(2). like Eng. St. 1888. c. 46. § 3); § 15 (like 
Dom. Evid. Act. § 14. hut adding the proviso 
"and if the presiding judge ... is satisfied 
that such person objects to be sworn from con
scientious scruples. or on the ground of hi~ 
religious b\!lief or on the ground that the taking 
of an oath would have no binding effect on his 
conscience "); § 16 (like Eng. St. 1888. c. 46, 
§ 5); § 17 (like Dom. Evid. Act. §;t6) ; 
Briti8h Columbia: Rev. St. 1911. c. 78. § 24 
(like Eng. St. 1869. c. 68. § 4); § 6 (like Dam. 
Evid. Act. § 16); § 12 (affirmation may be re
ceived of any" aboriginal native. or native of 
mixed blood. of the continent of North America 
or the islands adjacent thereto. being an un
civilized person, destitute of the knowledge of 
God and of any fi:l:ed and clear belief in religion 
or in a future state of rewards and punish
ments "): §§ 13-15 (pro~-ided that in prelimi
nary inquiries the substance of such person's 
testimony shall be reduced to writing and 
signed by a mark. etc.); c. 78, § 25 (if any 
person desires to sViear .. with uplifted hand" 
as in Scotland. the oath shall be so adminis
tered .. without further question "): c. 78. § 63 
(if a person making affidavit or deposition is 

unwilling" from alleged,conscientious moth·clI. 
to be sworn," an affirmation may be made) ; 
c. 107, § 100 (contributing to a child's delin
quency; like c. 78. § 6) ; 
Manitoba: Rev. St. 1913, c. 57. § 25 (like Dom. 
Evid. Act. § 16); §§ 37. 38 (like Dom. Evid. 
Act. §§ 15. 16); c. 46. Rule 511 (witness on 
commission may be examined .. on oath, 
affil'mation. or otherwise. in accordance with 
his religion ") ; 
New Brun8wick: Consol. St. 1903, c. 127. § 14 
(if a person" shall refuse or he unwilling from 
alleged conscientious motives to be sworn."and 
the judge is "satisfied of the sincerity of such 
objection," he may pel'mit an IIffinDation; the 
affimlation reciting that" the taking of an oath 
is according to my religious belief unlawful") ; 
Newfoundland: Consolo St. 1916. e. 1O:!. § 2 (a 
person. "upon objecting to be sworn. and stat
ing liS the ground of Buch objo:etion either that 
Iw has no religious belief or that. the taking 01 
an oath is contrary t.o his religious b.!lief." may 
affirm) ; 
NOM Scotia: Re\·. St. 1900. c. 163. § 46 (liko 
Eng. St. 1888. c. 46. § 1) ; 
Ontario: Rt';V. St. 1914. c. 76. § 14 (an oath 
hinds if administered" in such form and with 
such ceremonies as such person may declarc to 
he binding"): § 15 (when a person objects to 
tllke oath or is objected to as incompetent to do 
so. the judge may permit an "affil'UlIltion nnd 
declaration" if satisfied that sUl'h person ob
jects .. from conscientious scruples. or on the 
ground of religious belief or on the ground that 
thc taking of an oath would have no binding 
effect on his conscience "); Rules of Court 
19B. R. 282 (witnesses under It commission 
"shall bc examined on oath. affinHation. or 
otherwise in accordance with the law of the 
country where the ('ommission is executed ") ; 
St. 1916. c. 24, § 11 (amending E,,;dent'e Act. 
§ 14. by insr,rting after "administered" the 
words" while snch witness or deponent holds 
in his hand a copy of the Old or New Testa
ment, or ") : 
Prince Edward 18land: St. 1889. c. 9. § 13 
(like N. Br. Consol. St. c. 127. § 14) ; 
Sa8katchewan: Rev. St. 1920. c. 44. Evidence 
Act. § 36 (like Dom. Evid. Act. § 16); § 40 
(like Dam. Evid. Act. § 15) ; 
Yukon: Conso\. Ord. 1914. c. 30. § 44 (like 
Eng. St. 51 & 52 Vict. c. 46. § 1). 

UNITED STATES: Federal: Code § 3074 
(Navy Articles of War 41: oath or affirma
tion); § 7033 (interstate commerce commis
sion; witness shall be "cautioned and sworn 
[or affirmed. if he so request) to testify the 
whole truth"; a singular mutilation of the 
oath) ; § 8803 (bankruptcy; "any person 
conscientiously opposed to taking an oath may 
in lieu thereof affirm "); Rev. St. 1878. 
§ 4117. Code 1919. § 6325 (in consular 
courts. the U. S. minister may prescribe 
"the form of oaths for Christian witnesses 
and the mode of examining all other wit
nesses"); St. 1911, Mar. 3. Code § 1139 
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(oath or affirmation of witne&le8 in the etc.' "); § 4178 ("Whenever the Court or 
Court of Claims); St. 1916. Aug. 29. c.418. nlUgistrate ... shall be satisfied that such 
§ 3 (Articles of War; amending Re". St. person has any peculiar mode of swearing. 
§ 1342; Art. 19 prescribes the form of oath for connected with or in addition to either of the 
witne88C8 and interpreters in courts-martial) ; forms mentioned. which is more solemn and 
St. 1920. June 4. ch. V. subchapter n. Articles obligatory in the opinion of such person. the 
of War. Art. 19 (oaths of witness and inter- Court or magistrate may adopt such mode of 
preter); Equity Rules 1912. No. 78 ("When- swearing"); § 4179 ("Every person believing 
ever under these rulcs an oath is or may bc in any other thun the Christian religion shall 
required to be taken. the party may. if consci- be sworn according to the peculiar ceremonies 
entiously scrupulous of taking an oath. in lieu of his religion. if thcre be any such cercmonies. 
thereof make sol~mn affhmation to the truth instead of the modes heretofore prescribed "). 
of the facts stated by him "). Cali/omia: Const. 1879. Art. I. § 4 (" No 

Alabama: Code 1909. § 395\1 ("The sanction person shall he rendered incompetent to be a 
of an oath. or affirmation equivalent thereto. is witness or juror on account of his opinions on 
necessary to the reception of any orcl testi- matters of religious belief"); C. C. P. 1872. 
mony. The court may framc such affirmation § 1~79 (" persons on account of their opinions 
according to the religious fllith of the witness "). on matters of religious belief" are not to be 

Alaska: Comp. L. !U13. §§ 1526. 1527 (like (,,,eluded); § 2094. as amended in 1874 (the 
Or. Laws 1920. §§ 891. 8\12); § 1528 (substan- form of administration may be: "'rou do 
tially like Or. Laws 1920. § 731). solemnly swear [or aflhm. as the case may be] 

Arizona: Const. 1910. Art . .n. § 7 (" The that the evidence you shall give in this issue 
mode of administering an oath. or affirmation. [or mutter!. pending between and • 
shall be such as shaH be most consistent with shall be truth. the whole truth. and nothing but 
and binding upon the consril'ncc of the person the truth. so help you God "); 1903. People tl. 
to whom 5ul'h oath. or aflirmation. may be Parent. 139 Cal. 600. 73 Pac. 423 (§ 2094 WBlI 

administered "); § 12 (" ... nor shall any amended in 1901 by the Commissioners. by 
person be incompetent lIS a witness or juror in striking out the concluding clause ... So help 
consequence of his opinion on matters of rc- you God"; though the amendment was un-
ligion. nor be questioned touching his religious constitutional. the omission of the above clause 
belief in any court of justice to affect the weight is not material); ~ 2095 ("Whenever the Court 
of his testimony"); Ue\,. St. 191:3. Ci\,. C. '" is satisfied that he [the witness] has a 
§ 1676 ( •. no person shall be incompetent to peculiar mode of swearing. connected with or 
testify on account of his religions opinions. or in addition to the usual f011l1 of administration. 
for want of any religious belief "); § 1688 which in his opinion is more solemn or obliga-
(" When lin infant. or a person apparently of tory. the Court may in its discretion adopt 
weak intellect. is produced 85 a witness. the that mode"); § 2096 ("When a person is 
Court may examine him to ascertain his ca- sworn '\\'ho believes in any other than the 
pacity. and whether he understands the nature Christian religion. he may be sworn accord-
and obligation of :111 oath. and the Court may ing to the peculiar ceremonies of his religion. 
inquire of any person whut peculiar ceremonies if there be any such "); § 2097 (" any person 
be deems most obligatory in taking an oath ") ; who desires it may at his option. instead of 
§ 1/63 ("Oaths and affirmations must be ad- taking en oath. make his solemn affilmation 
ministered in such a manner as will best or declaration "). 
awaken the conscience and impress the mind Colorado: Const. 1876. Art. II. § 4 (" No 
of the one taking the same "). person shall be denied any ci\'i1 or political 

Arkan8€U1: Const. 1874. Art. II. § 26 ("Kor right. privilege. or capacity. on account of his 
shall any person be rendered incompetent to opinions concerni>lg religion; but the liberty 
be a witness on account of his religious belief; of conscience hereby secured sball not be con
but nothing berein shall be construed to dis- strued to dispense with oaths or affirmations ") ; 
pense with oaths or affil'lnBtions "); Art. XIX. Compo L. 1921. § 6561 ("Ko person shall be 
§ 1 ("No person who denies the being of a God deemed incompetent to testify as a witness 
shall ... be competent to testify as a witness on account of his or her opinion in relation to 
in any court "): Di~. 1919. § 4177 ("Every the Supreme Being or a future state of rewards 
person who shall declare that he bas con sci- and punishments; nor shall any witness be 
entious scruples against taking an oath or questioned in regard to his or her religious 
Bwearing in any fOI'UI shall be permitted to opinions"); § 6555 (like Cal. C. C. P. § 1879) ; 
make his solemn declaration or affirmation in § 7900 (in all cases where an oath is to be ad
the following form: • You do solemnly and ministered." and such person shall have con
truly declare and affirm '''); § 4175 ("The scientious scruples against taking an oath. he 
usual mode" "by the person who swears lay- or she shall be pr:l'lnitted. inlltead of taking an 
ing his hand on and kissing the Gospels." to oath. to make his cir her solemn affirmation or 
be observed except as otherwise provided); declaration "); § 7958 {cn any occasion of ad
§ 4176 (" Every person who shall desire it shall ministering an oath ... it shall be lawful ..• 
be permitted to s,\\'ear with an uplifted hand to administer it in the following fOlm. to wit. 
in the following fOl'nl •• You do solemnly swear The person swearing shBll. with hill or her 
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hand uplirted, swear' by the ever living God' ") will make a like true intcrpretation of his 
§ 7102 (" The solemn affirmation of witnesses answers to such qucstions to this court (or 
shall be deem cd sufficient "); § 8779 (fo!'lll of to this court and jUry), in the English language, 
oath at coroner's inqucst); C. C. P. § 371 according to your best skill and judgment; so 
(" A witness who desires it may, at his option help you God "). 
instead of taking an oath. make his solemn Delaware: Rev. St. 1915. § 4245 ("The 
affirmation. or declaration ") . usual oath in this State shall be by swearing 

ColurMia (Di&trict): Code 1919, § 1056 upon the Holy E"angcls of Almighty God; 
(" All evidence shall be gi\"en under oath the person to whom it is adlXlinistcroo laying 
according to the forms of the. common law, his right hand upon the Dook and kissing it ") ; 
except that where a witness has conscientious § 4247 ("A person may be pel'mitted to swellr 
scmples against taking an oath. he may in with the uplifted hand; that is to say. he shall 
lieu thereof solemnly, sincerely, and truly lift up his right hand and swear by the e\"er
declare and affilln"). 'living God, the searcher of all hearts. that. 

Connectl'cut: Gen. St. 1918, § 5705 ("No etc .• and at the end of the oath shall say. 'As 
person shall be disqualified as a witness in any I shall answer to God at the Great Day"') : 
action by reuson of ..• his disbelief in the § 4248 (" A person conHcientiously scrupulous 
existence of a SUpreme Deing"); § 2201 (form of taking an oath may be pelmittcd, instead 
of oath for interpreter. prescribed); § 2198 of swearing, solemnly. sincerely, and truly t.o 
("The ceremony to be used. by persons to declare and affirm to the tmth of the matt~rs 
whom an oath is administered, shall be the to bll testified "): § 4249 (" A perHOn belie\"inp: 
holding up of the right hand; but when any in any othu than the Christian relil:ion mny 
person. by reason of scruples of conscience, be sworn according to the peculiar cere!Dcmi('s 
shall object to Buch ceremony; or when the of his religion. if there be any such "); § 4246 
c.ourt. or authority by whom the oath is to be (" Whenever the oath shaH be administered by 
administered. shaH have reason tc. believe that swearing upon the Holy Evangels of Almild::y 
any other ceremony will be more binding upon God," the witness "shall not be required te; 
the conscience of the witness. auch court or kis.~ the book. if he docs not desire to (hI ~C, 
authorit~· may permit or require any other but may in lieu thereof swear with his hand 
ceremony to be used "); § 2199 (" When any UJlon the book "). 
person. required to take an oath. shall. from Florida: Const.1887. Declaration of Rights. 
Bcruples of cOllscience. decline to take it in tho § 5 ('. X 0 person shall be rendered incompetent 
usual form. or when the court is B:ltisficd that ns a witness on account of his religious opin-
any person called sa a witness docs not believe iOlls"); Rev. Gen. St. 1919. § 3399, par. 1<1 
in the existence of a Supreme Deing. a solemn (for an oath before justices in ch'i! cases. "if 
affinnation may be administered to him in tho the witnesses desire. the ~'ord • affirm' may be 
form of the oath prl'scribed. except that in- used instead of 'swear,' and the words 'so help 
stead of the word 'swear' the words 'solemnly you God' may be omitted"); § 2703 ("Athe-
and sincerely affirm and declare' allllll be used; ists. agnostics, and all persons who do not b()o 
and instead of the words' so help you God' the lio\"e in the doctrine of future rewards and 
words 'upon the pains and penalties of per- punishmcnts, shall be pelUlitted to t~stiry in 
jury' shall be used "); § 2201 (" The forms of any of the Courts in this State: they may 
oaths shall be a6 follows. to wit; .•• For solemnly affil Ul instead of taking an oath ") : 
witnesses; You solemnly swpar that the e\"i- § 2946 (affirmation may be substauted {or 
dence you shall give concerning the case now oath, whenever required by law). 
in question. shall be thn truth. the whole truth. Georoia: Rc\·. C. 1910. § 5857 (" Religious 
and nothing but the truth; so help you God. belief goes only to the credit "): § 5868 (" The 
For an interpreter in a criminal case: You sanction of an oath, or afiilmation equh'alent 
solemnly swear that you will make a true in- thereto. is necessary to the reception of any 
terpretation of the information (or indictment) oral evidence. The Court may frame surh 
upon which the accused stands charged. in the affillnation according to the religious faith of 
language which he understands and can speak, the witness"); § r>317 (civil cases: traditional 
and of all questions whieh may be propounded form of oath, set out); P. C. 1910. § 1013 
to him under the direction of the court; and (criminal cases; form of oath sct forth). 
that you wiII make a like true interpretation Hawaii: Re\·. L. 1915. § 2608 ("If any 
01 his plea to aaid information (or indictment) person callcd as a witness, or required or dC'sir-
and of his answera to such questions to this ing to make an affidavit or deposition. shall rc
court (or to this court and jury). in the Eng- fuse or be un~illing from alleged conscientious 
lilIh language. according to your best skill and motives to be sworn. it shall be lawful lor the 
judgment; so help you God. For an inter- Court.. .. upon being satisfied of the sin
preter in court: You solemnly swear that you eerity of such objection, to pcnnit such persoll 
will make a true interpretation o{ the oath to instead of being sworn. to make his solemn 
be administered to the witness. in the language affirmation or dcelaration in the words {oil 0'1'1-

which he understand! and can apeak, nnd of ing. that is to say; I . . • do solemnly. sin
all questions which may be propoundcd to him cerely, Ilnd truly affirm and declare. that the 
under the direction of the court; and that you taking of any oath is according to my religiolls 
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belief, unlawful, and I do now also solemnly, 
sincerelv, and truly affilUI and declare that the 
evidence, etc."): § 2611 (infants: quoted 
ante. § 488). 

Idaho: Const. 1899, Art. I, § 4 (" No person 
shall be denied any civil or political right, priv
ilege, or capacity, on account of his religious 
opinions: but the Iiborty of conscience hereby 
lIecured shall not be construed to dispense with 
oaths or affirmations"); Compo St. 1919. 
§ 7935 (like Cal. C. C. P. § 1879): §§ S06oS-
8068 (like Cal. C. C. P. §§ 2094. 2097). 

Illinoi&: Const. 1870, Art. II, § 3, draft 
Const. 1922, Art. I. § 3 (" No person shall 
be denied any civil or political right, 
privilege, or cllpacity, on account of his re
ligious opinions; but the liberty of conscience 
hereby secured shall not be construed to dis
pense with oaths or affirmations "): Rev. St. 
1874, c. 101, § 3 (an oath may lawfully be ad
ministered "in the following fOJ"lll. to wit: The 
person swe:uing shall. with his hand uplifted, 
swear by the ever-living God, and shall not be 
compelled to lay the hand on or kiss the 
Gospels "); § 4 (when" such person shall have 
conscientious scruples against taking an oath, 
he shall be admitted, instead of taking an oath, 
to make his solemn affil'mation or declaration 
in therollowing form, to-wit: You do solemnly, 
sincerely, and truly declare and aflirm "). 

Indiana: Const. 1851, Art. I, § 7 (" No per
son shall be rendered incompetent as a witness 
in consequence of his opinions on matters of 
religion "); § 8 (" The mode of administering 
an oath or affiwlation shall be such as may be 
most consistent with and binding upon the per
son to whom such oath or affillnation nlay be 
administered "): Burns' Ann. St. 1914, § 529 
("No want of helief in a Supreme Being or in 
the Christian religion shall render a witness 
incompetent; but the want 01 such religious 
belief may be shown upon the trial"): § 517 
(Before testifying, every witness shall be sworn 
to tell the truth, the whole truth. and nothing 
but the truth. "The mode of administeril'lg 
an oath shall be such as may be most consistent 
with and binding upon the conscience" of the 
witness). 

Iowa: Const. 1857, Art. I. § 4 ("No person 
~h8n be •.. rendered incompetent to give 
e,idence in any Court of law or equity, in 
consequence of his opinions on the 8ub~ect oC 
religion "). 

Kan8a8: Const. 1859, Bill 01 Rights, § 7 
(" Nor shall any person be incompetent to 
testify on account of religious belier"): Gen. 
St. 1915, § 7249 ("The mode of administering 
an oath shall be such as is most binding on the 
conscience of the witness "); Gen. St. 1915, 
§ 6745. Gen. St. 1868, C. 72, § 2 (" All oaths 
shall be administered by laying the right hand 
upon the Holy Bible. or by the uplifted right 
hand "): Gen. St. 1915. § 6746 ("Any person 
having conscientious scruples against taking 
an oath may affilill with like effect "). 

rights, privileges, or capacities of no person 
shall be taken away, or in any wise diminished 
or enlarged, on account of his belief or disbelief 
of any religioUS tenet, dogllla, or teaching ") ; 
§ 232 (" The Dlanner of administering an oath 
or afiilmf.ltion shall be Much as is most consist
ent with the conscience oC the deponent. and 
shall be esteemed by the General Assembly the 
most solemn appeal to God "); C. C. P. 1895. 
§ 680 (" An oath required by this Code may be 
substituted by the affirmation of a person who 
is conscientiously opposed to taking an oath "). 

Louisiana: C. Pro 1900, § 479 ("If the re
ligious opinions of a witness arc opposed to his 
taking an oath. his affil'Dlation of the truth of 
his testimony shall suffice "); § 478 (" Previous 
to their being examined, the witnesses in a 
cause must be sworn on the Bible, in open 
court, and in presence of the parties. to speak 
the truth. all the truth. and nothing but the 
truth, in the testimony which they shall give 
in the cause "); R. S. 1870, § 1369 (form of 
",itness' oath beCore a coroner). 

Maine: Rev. St. 1916, C. 87. § III ("No 
person is an incompetent witness on account 
of his religious belief; but he is sUbjer,t to the 
test of credibility; and a person ""ho does not 
believe in the existence of a Supreme Being 
may testify under solemn affirmation and is 
subject to the pains and penalties of perjury ") : 
§ 122 (" A person to whom lin oath is adminis
tered ahall hold up his hand, unless he believes 
than an 'oath administered in that form is not 
binding, and then it may be administered in a 
form believed by him to be binding. One be
lieving in any other than the Christian religion 
may be sworn according to the ceremonies of 
his religion ") ; § 123 ("Persons conscientiously 
scrupulous of taking an oath may affirm as fol
lows: 'I affirm under the pains and penalties 
of perjury,' which affilmation is of the same 
force and effect as an oath "). 

Maryland: Const. 1867, Declar. of Rights. 
Art. 36 (" Nor shall any person, othel wise com
petent, be deemed incompetent 811 a witness or 
juror on account oi his religious belie!; pro
vided he believes in the existence of God. and 
that under His dispensation such person will 
be held morally accountable for his acts and 
be rewarded or punished therefor either in this 
world or the world to come "); Art. 39 C" That 
the manner of administering an oath or &ffillna
tion to any person ought to be such as those of 
the religious persuasion, profe5llion. or denomi
nation 01 which he is a member, gencrally es
teem th~ most effectual confilmation by the 
attestation of the Dhine Being"): Ann. Code 
1914, Art. I. § 8 (" Wherever an oath is re
quired by this Code an affirmation shall be 
sufficient, if made by a person conscientioullly 
scrupulous of taking an oath "); § 9 ("The 
fOlm of judicial and all other oaths to be taken 
or administered in this State, and not pre
scribed by the Constitution. shall be 811 fol
lowe: 'In the presence of Al;::lghty God I do 

Kentucky: Const. 1891, § 5 ("The civil solemnly promise or declare.' etc. And it shall 
r 56 VOL. In.- 881 
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"lot be lawful to aud to any oath the words' So 
help me God.' or an:r imprecatory words what
ever"); § 10 (" The manner of administering 
oaths shall be by requiring the person making 
the same to hold up his hand in token of his 
recognition of the solemnity of the act, except 
in those cases wherein this form is not practica
ble. or when it shall appear that some other 
mode is more binding upon the conscience of 
the swearer "). 

Massachusetts: Gen. L. 1920. e. 233, § 15 
(" The usual mode of administering oaths now 
practised in the Conlmonwealth. with the 
ceremony of holding up the hand. sh~l be 
observed in all cases in which an oath may be 
administered by law," except as provided in 
§§ 16-19); § 16 (" If a person to be sworn 
declares that a different mode of taking the 
oath is in his opinion more solemn and obliga
tory than the upholding of the hand, the oath 
may be administered in such mode "); § 17 
(" A Friend or Quaker when called on to take 
an oath may solemnly and sincerely affitln, 
under the penalties of perjury"); § 18 (" A 
person who declares that he has conscientious 
scruples against taking any oath shall, when 
called upon for that purpose. be permitted to 
affirm in the manner prescribed for Quakers, 
if the Court or magistrate on inquiry is satisfied 
of the truth of such declaration "); § 19 ("A 
person believing in any other than the Chris
tian religion may be sworn according to the 
peculiar ceremonies of his religion. A person 
not a believer in any religion shall be required 
to testify truly under the penalties of perjury; 
and the evidence of his disbelief in the existence 
of God" may be received to affect his credibility 
as a witness "). 

Michigan: Const. 1908. Art. II, § 3 ("The 
civil and political rights, privileges, and capaci
ties of no person shall be diminished or en
larged on account of his rcligious belief ") I § 17 
("No person shall be rendered incompetent to 
be a witneBS on account of his opinions on 
matters of religious belief"); Compo L. 1IH5, 
§ 12556 (for children under ten. the oath 
may be dispensed with; quoted ante, § 488) ; 
§ 12568 (" The usual mode of administering 
oaths now practised in this State, by the per
son who swears holding up the right hand. 
shall be observed in ail cases in which an oath 
may be administered by law. p.xcept in the 
cases herein othel wise provided "); § 12569 
(" Every person conscientiously opposed to 
taking an oath shall, when called on to take 
an oath, be permitted. instead of swearing, 
solemnly and sincerely to affirm. under the 
pains and penalties of perjury "); § 12570 
("No person shall be deemed incompetent as 
a witness in !Iny court, matter, or proceeding, 
on account of his opinions on the subject of 
religion; nor shall any witness be questioned 
in relation to his opinions thereon, either before 
or after he shaU be sworn "); 1858, People 1). 

Jenness,5 Mich.305,319 (since the statute,no in
quiry at all can be made as to theological belieO. 

Minneaota: Const, 1857, § 17 ("Nor shall 
any person be rendered incompetent to give 
evidence in any Court of law or equity in con
sequence of his opinion upon the subject of 
religion "); Gen. St. 191.'!, § 5735 (form of 
oath of witnesses: "You do solemnly swear. 
. . . So help you God"; also form of oath of 
interpreters); § 8379 ("Whenever the Court 
before which any person is offered as witness 
is satisfied that such person has any peculiar 
mode of swearing, which is more solemn and 
obligatory, in the opinion of such person, than 
the usual mode, the Court may, in its discre
tion, adopt such mode of swearing such person; 
and every person believing in any other than 
the Christian religion shall be sworn according 
to the peculiar ceremonies of his religion, if 
any therc are "); § 8380 (" When an infant, 
or a person apparently of weak intellect, is 
produced as a witness, the Court may examine 
him to ascertain his capacity, and whether he 
understands the nature and obligations of an 
oath; and the Court may inquire of any person 
what are the peculiar ceremonies he deems 
most obligatory in taking an oath "); § 5736 
(" If any person of whom an oath is required 
shall declare that he has religious scruples 
against taking the same, the word • swear' 
and the words • eo help you God' may he 
omitted from the foregoing forms and the 
word • affirm' and the words 'and this you do 
under the penalties of perjury' shall be substi
tuted therefor, respectively. and such person 
shall be considered, for all purposes, as having 
heen duly sworn "); § 999 (fOlm of oath for 
witnesses before coroner). 

Mi88UJsippi: Code 1906, § 1919, Hem. 
§ 1579 (" A person shall not be incompetent 
as a witness because of his religious belil'f or 
the want of it"); Code § 1921. Hem. § 1581 
(" Any witness, being scrupulous of taking an 
oath. may give testimony upon his solemn af
firmation. which sh&1I be as good and effectual 
as an oath. The fOlin of affirmation shall be, 
in substance, as follows. to wit: 'You do 
solemnly and truly declare and affirm.' etc. 
In all cases where an oath or affidavit is re
quired by law. it shall be sufficient if the same 
be made or given on the solemn affirmation of 
the party"). 

MUJl!ouri: Const. 1875. Art. II. § 5 ("No 
person call, on account of his religious opinions. 
• • . be disqualified from testifying "); Rev. 
St. 1919, § 5404 (" Every person who shall de-
clare that he has conscientious scruples against 
taking an oath or swearing in any form shall 
be permitted to make his solemn declaration 
or affirmation in the following form, 'You do 
solemnly declare and affirm,' etc., concluding 
with the words 'under the pains and penalties 
of perjury ... ); § 5405 (substantially like Cal. 
C. C. P. § 2095); § 5406 ("Every person be
lieving in any other than the Christian religion 
shall be sworn according to the peculiar cere
monies of his religion, if there be any such 
ceremonies "); § 3891 (grand jury interprcter 
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shall be sworn "to correctly interpret all qut's
tions to the witness into his language and all 
the witnesses' answers into English "). 

Montana: Const. 1889, Art. III. § 4 ("No 
person shall be denied I$ny cinl, or political 
right or privilege on account of his opinions 
concerning religion; but the liberty of con
science hereby secured shall not be construed 
to dispense with oaths or affirmations ") ; 
Rev: C. 1921. §§ 10694-10697 (like Cal. 
C. C. P. §§ 2094-2097); § 10881 (foi'm of oatb 
for witness before legislature). 

Nebraska: Const. 1875. Art. I. § IV ("No 
person shall ... be incompetent to be a wit
ness on account of his religious belief; but 
nothing herein shall be construed to dispense 
with oaths and affil'mations"); Rev. St. 1922. 
§ 8871 ("The mode of administering an oath 
shall be such as is most binding upon the con
science of the witness"); § 8835 (Indians and 
negroCo':!; cited ante. § 516); 1909. Pumphrey 
v. State. 84 Nebr. 636, 122 N. W. 19 (a Japa
nese presumed competent). 

Ncrada: Const. 1864. Art. I. § 4 ("No per
son shall he rendered incompetent to be a wit
Iless on account of his opinions on matters of 
his religious belief"); Rev. L. 1912. §§ 5447, 
5448 (like Cal. C. C. P. §§ 2096, 2097); § 5420 
(like Cal. C. C. P. § 1879); § 7453 ( .. The sol
emn affirmation of witnesses shall be deemed 
sufficient" in criminal cases). 

New Hampshire: Pub. St. 1891, c. 224. § 10 
(" No other ceremony shall be necessary in 
swearing than holding up the right hand, but 
any other form or ceremony may be used which 
the person to whom the oath is administered 
professes to believe more binding upon the con
science "); § 11 (" Persons scrupulous of swear
ing ma~' affirm; the word 'affirm' being used 
in administering the oath, instead of the word 
'sv,'ear; and the words' this you do under the 
pains and penalties of perjury,' instead of the 
words '50 help you God '''); § 12 ("No person 
conscientiously scrupulous of taking an oath, 
in lieu thereof make solemn affirmation to the 
truth of the facts stated by'him "). 

New JlITsey: CODst. 18H. Art. I, § 4 ("No 
person shall be denied the enjoyment of any 
civil right merely on account of his religious 
principles"); Compo St. 1910. Oaths & Affi
davits. § 24 (" In all cases where, by any act 
of the legislature of this State DOW in force or 
hereafter to be made. an oath is or shall be 
allowed or required, the same shall. on the re
quest of the ,;arty to be sworn, be taken with 
the ceremoll,y of holding up the hand aDd 
swearing b" the ever-living God, instead of 
that of touching and kissing the book of the 
goepels, al'though no provision for that pur
pose is or shall be made in such act "); § 26 
(" EverY person. who shall be permitted or re
Quired to take an oath in any case. where by 
law an olLth is allowed or required. and who 
shall allege that he or she is conscientiously 
scrupulous of taking an oath, shall, instead of 
the form of an oath, be permitted to make his 

or her solemn aail mation or declaration; and 
if such person shall choose to afthm, it shall be 
in words following, to wit: I, .•. , do sol
emnly, sincerely, and truly declare and affilm: 
But if such pcrson shall choose to declare, it 
shall be in the words follo\\ing, to wit: I, •.. , 
do declare, in the presence of Almighty God, 
the witness of the truth of what I /lay: Either 
of which fOlms shall be as good and effectual 
in law, as an oath takr<n in the usual fOlm in 
which affirmation or'declaration, the words' so 
help me God,' at the close of the usual oath, 
shall be omitted "); § 39 (" It shall not be 
necessarY to the solemnity nor obligation of 
any oath administered in any court of justice 
or any legal proceeding, civil or criminal, in 
this state, for the person taking the oath to 
kiss the holy scriptures; but the taking of 
such oath. while the hand shaH he held upon 
the book, shaH answer all the purposes and 
requircments of the law. any usage or custom 
to the contrary heretofore notwithstanding") ; 
coroners, § 12 (fol'm of oath at inqu:;:;ts): Bt. 
19H, Apr. 24. c. 207 (amending Re\·. 1898. 
District Courts. § 158; form of witness' oath). 

New Mexico: Const. 1911. Art. II. § 11 
(" No person sball ever be molested or denied 
any civil or political right or privilege on 
account of his rcligious opinion or mode of 
religious worship "); Annot. St. 1915, § 2165 
(everY witness offered "shall be admitted to 
give evidence on oath or solemn affiI'mation ") ; 
§ 3933 (the oath is to be taken" in the follow
ing form, viz.: The person swearing shaH. with 
his right hand uplifted, follow the words rc
quired in thc oath as administered. beginning: 
I do solemnly swear. and closing: So help me 
God "); § 3934 (when a person "shall have 
conscientious scruples against taking the same, 
he shall be permitted, instead of such oath, to . 
make a solemn affil motion. with uplifted right 
hand, in the following fOlO1, viz.: You do sol
cmnly. sincerely. and truly declare and affirm. 
and close with: And this I do under the pains 
and penalties of perjury"); § 2165 ("Here
after, in the courts of this State no person 
offered as a witness shall be disqualified to 
give evidence on account of any disqualifica
tion known to the common law. but all such 
common-law disqualifications may be sho\\'n 
for the purpose of affecting the credibility of 
any such witness and for no other purpose; 
provided, however. that the presiding judge, 
in his discretion, may refuse to permit a child 
of tender years to be SWOin, if. in the opinion 
of the judge, such child has not sufficient 
mental capacity to understand the nature and 
obligation of an oath "). 

New }'ork: Canst. 1895. Art. I, 63 ("No 
person ehall be rendered incompetent to be a 
witness on account of his opiniOIlB on matters 
of religious belief"); St. 1899, c. 340, now 
C. P. A. 1920, § 360, and J. C. A. 19:10, 
§ 243 (" Except as othel wise specially pre
scribed in this articlt', 'when an oath is ad
ministered, the witness shall lay his hand 
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on the Gospels and e:tpress assent to tho seal of confirmation to the said engagements ") ; 
oath. aud it shall bo according to the prescnt § 3190 (" When a person to be sworn shall be 
practice. except that the witness need not kiss conscientiously scrupulous oC taking a book 
the Gospels"); C. P. A. 1920. § 361. and oath in manner aforesaid. he shall be excused 
J. C. A. 1920. § 244 (" The oath must be ad- from laying hands upon. or touching. the holy 
ministered in the following Corm. to a person Gospels; and the oath required shall be ad-
who so desires. the laying of the hand upon ministered in the following manner. namely: 
the Gospels being omitted: • You do swear. in he shall stand with his right hand lifted up 
the presence of the ever-living God.' While so towards heaven. in token of his solemn appeal 
swearing. he mayor may not hold up his right to the Supreme God. and also. in token. that if 
hand. at his option "); C. P. A. § 362. and he should swerve from the truth. he would 
.J. C. A. § 245 (" A solemn declaration or nf- draw down the vengeance of heaven upon his 
fltmation. in the following fOl"m. must be ad- head. and dhall introduce the intended oath 
ministered to a person who declares that he with these words. namely: • I. A. B .• do ap-
has conscientious scruples against taking an peal to God. as a witness of the truth and 
oath, or swearing in any form: • You do sol- the avenger oC falsehood. as I shall answer tho 
emnly. sincerely. and truly declare and aC- same at the great day of judgment. when the 
firm' "); C. P. A. § 363. and J. C. A. § 246 secrets of all hearts shall be known,' etc .• as 
(" If the Court or the officer. before which or the words of the oat.h may be "); § 3191 (" The 
whom a person is offered as a witness. is sat- solemn affirmation of Quakers. Moravians, 
isfied that any peculiar mode of swearing. in Dunkers. and Mennonists. made in the manner 
lieu of, or in addition to. laying the hand upon heretofore uscd and accustomed. Bhall be ad-
the Gospels. iB. in his opinion, more solemn and mitted us evidencc in all eh·il and criminal 
obligatory. the Court or officer may. in its or actions"); § 3199 (under "Onths of Office" 
his discretion. adopt that mode of swearing tho arc given forms of oath for witnesses. which 
witness "); C. P. A. § 364. and J. C. A. § 247 are in the usual phmscs of the common-law 
(" A person believing in n religion. other than ~ustom. and not in those of the foregoing 
the Christian. Dlay be sworn according to the sections); § 1535. No. 29 (fonD of oath of 
peculiar ceremonies. if allY. of his religion. in- witness in just,ice court); 1898. Pearre fl. Folb. 
stead of as prescribed herein "); C. P. A. § 365. 123 N. C. 239. 31 S. E. 475 (oath not on a 
and J. C. A. § 248 (the Court "may inquire Bible. held void under the statute). 
of a person. produced as a witness. what pc- North Dakota: Const. 1889. Art. I. § 4 (" No 
culiar ceremonies in swearing he dcems most person shall bo rendered incompetent to be a 
obligatory"); C. Cr. P. 1S81. § 392. as witness or juror on account of his opinion on 
amended by St. 1892. c. 279 (in criminal pro- matters of religious belief"); Compo L. 1913. 
ceedings. when a child" actually or apparently" § 7882 (" Before testifying the witncss must be 
under twclve "does not in the opinion of the sworn to testify as follows: 'You do solemnly 
COllrt or magistrate understand the nature of swear [etc.] ... 50 help you God.' Any wit-
an oath. the evidence of such child may bo ness who is conscientiously scrupulous of taking 
received though not given under oath. if in the the oath above described shall be allowed to 
opinion of the Court or magistrate such child make affirmation. substituting for the words 
is possessed of sufficient intelligence to justify 'so help you God' at the end of the oath the 
the reception of the evidence. But no person following:' This you do affil'm under the pains 
shall be held or convicted of an offence upon and penalties of perjury' "); § 7926 (50 also 
such testimony unsupported by other evi- for interpreters). 
dence"); S. C. A. 1920, § 24 (interpreter's Ohio: Const. 1851. Art. I. § 1 ("When an 
oath of office 'in Kings County Surrogate oath is required or authorized by law. an af-
Court); 1906. People V. Johnson. 185 N. Y. firmation in lieu thereof may be taken by a 
219. 77 N. E. 1164 (St. 1892. C. 279. applied; person having conscientious scruples to taking 
the presumption is that a child thus admitted an oath "); § 7 (" Nor shall any person be in-
without oath wus duly found by the trial Court competent to be a witness on account of his 
not to understand its nature); 1907. People I'. religious belief; but nothing herein shall be 
Sexton. 187 N. Y. 495. 80 N. E. 396 (C. Cr. P. ('onstrued to dispense with oaths and affililla-
§ 392. is constitutional). tions"); Gen. Code Ann. 1921. § 10215 ("A pcr-

North Carolina: Con. St. 1919. § 3189 (of- Bon maybe sworn in any form he deems binding 
fieers administering an oath shall require the on his conscience "); § 11520 (" Before testifying. 
party "to lay his hand upon the Holy Evan- the witness shall be sworn to testify the truth. 
gelists of Almighty God. in token of his engage- the whole truth. and nothing but the truth ")_ 
ment to speak the truth. as he hopes to be Oklahoma: Compo St. 1921. § 605 ("Before 
saved in the way and method of salvation testifying. the witness shall be sworn to testify 
pointed out in that blessed volume; and in to the truth. the whole truth. and nothing but 
further token that. if he should swerve from the truth. The mode of administering nn oath 
the truth he may be justly deprived of all the shall be such us is most binding on the eon-
blessings of the Gospel and made liable to that science of the witness "). 
\'cngeance which he has imprecated on his own Orenon: Const. 1859. Art. I. § 6 (" No per-
head; and he shall kil!'3 the holy Gospel. as a son shall be rendered incompetent as a witness 
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or juror in consequence of his opinions on 
mlltters of religion. nor be questioned in any 
court of justice, touching his religious belief, 
to affect the weight of his testimony"); § 7 
(" The mode of Ildruinistering an oath or uf
fil"lulltion shall be such as may be most con
sistent with and binding upon the conscience 
of the person to whom such outh or affirmation 
mllY be administered "); Laws 1920, §§ 890--
893 (like Cal. C. C. P. §§ 2094-2097, substi
tuting in § 2097, after "any person," "who 
has conscientious scruples against taking an 
oath," instead of .. who desires it "); § 731 
(like Cal. C. C. P. § 1879). 

Pennsylvania: St. 1718, May 31, § 4, Dig. 
1920, § 16254, Oaths and Affillnations (capital 
crimes; witnesses for acc'used shall .. take an 
oath or affi .. mation to say the truth, the whole 
truth, and nothing hut the truth, in such 
manner as the witnesses for the King are by 
the law of this province obliged to do ") ; ib. § 3, 
Dig. § 15253 (witnesses in "all manner of 
crimes and offenses, matters and causes what
soever, shall qualify themseh'es "according to 
their conscientious persuasion, respectively, 
either by taking a cOI'poral oath or by the sol
emn affirnlUtion allowed by act of parliament 
to those called Quakers in Great Britain ") ; 
St. 1772, Mar. 21, 'as amended hy St. 1895, 
Apr. 3, Dig. § 16251 (in all .. Crililp.s, offenses, 
matters, causes, and things whatsoever," wit
nesses shall qualify themselves" according to 
their conscip.ntious persuasions, respectively, 
either by taking the solemn affilIlllltion or any 
oath in the usual and common form, by laying 
the hand upon an open copy of the Holy Bible, 
or by lifting up the right hand and pronouncing 
or asscnting to the following words: • I, A. B., 
do swear by Almighty God, the searcher of all 
hearts, that I will . . . , and that as I shall 
answcrto God at the last great day'" ; this oath 
to have the Bame cffect as "an oath taken in 
common fOl"ln"); St. 1909, Apr. 23, Dig. 1920, 
§ 21833, Witnesscs (" The capacity of any per
son who shall testify in any judicial proceeding 
shall be in no wise affected by his opinions on 
mattcrs of religion"; "110 witness shall be 
questioned in any judicial proceeding concern
ing his religious belief, nor shall any evidence 
be heard upon the subject for the purpose of 
affecting either his competency or credibility" ; 
affirmation may be used by "any witness who 
desires to affirlll "). 

PMlippine Islands: C. C. P. 1901, § 382 
(like Cal. C. C. P. § 1879); P. C. 1911, Gen. 
Order 58 of 1900, § 55 (like Cal. C. C. P. 
§ 1879). 

Porlo Rico: Rcv. St. & C. 1911, § 12 (all 
oaths and affirmations" shall be administered 
in the mode most binding upon the conscience 
of the person taking the same "); § 1406 (like 
Cal. C. C. P. § 1879). 

Rhode Island: Con st. 1842, Art. I, § 3 
(" [One's opinion in matters of religion] shall 
in no wise diminish, cnlarge, or affect his civil 
capacity"). 

Soulh Carolina: C. C. P. 1922, § 274 (any 
witness" may make solemn and conscientious 
affil'mation and declaration, according to the 
form of his religious belief or profession, as to 
any matter or thing whcreof an oath is re
quired," to be as valid us if takcn "on the 
Holy Evangelists "); C. Cr. P. 1922, § 1034 
(fol'ln of oath for witnesses at a coroner's 
inquest) • 

Soulh Dakola: Const. 1889, Art. III, § 3 
(" No person shall be denied any civil or politi
cal right, privilcge, or position, on account of 
his religious opinions"); Rcv. C. 1919, § 273a 
(interpreters; like K. D. Compo L. § 7926) ; 
§ 2749 (fOIIll for civil cases; .. You do solemnly 
swear • _ . so help you God"; hut "l1ny per
son having conscicntious scruples against 
tnking un oath" muy substitute" affillll" aud 
"under the pains and penulties of perjury ") ; 
§ 10183 (coroner's inquest; outh to testify 
"concerning the death of the person here 
lying dead "). 

Tennessee: Shannon's Code 1916, § 5593 
(" Persons who do not believc in a God und a 
future state of rewards and punishmcnts IIIU)" 

be witnesscs in any cause pending in any of 
the courts of this State. Suid unbelievers may 
solemnly affirlll instead of taking an oath. und 
fulse testifying by such prrsons shall be pun
ishcd as perjury, as [pro\'irled] by law under 
such circumstances. Hue!. unbelief in God and 
a future state of rewards and punishmcnts shall 
go only to the credibility of the witness ") ; 
§ 5551 (the ",it ness shall "lay his hand upon 
the New Testament and solemnly sweur upon 
the Holy Evangelists of Almighty God to speak 
the truth, the whole truth, and nothing but the 
truth, or other oath prescribed in the particular 
case, and kiss the Book as a seal of confinuation 
of the engagement "); § 5552 (" If the person 
to be sworn is conscientiously scrupulous of 
taking the book oath, he lila)" be sworn with 
the right hand uplifted in the following fOlm : 
• I (or you) do solemnly IIppcal to God, as a 
",itness of thc truth and avenger of falsehood, 
ns I shall answer for the same at the great day 
of judgment, when the secrets of all hearts 
shall be known.' etc., as the nature of the case 
may be "); § 5553 (" All persons conscien
tiously srrupulous of taking nn oath lIIay make 
solemn IIffirmation in the words of the oath 
requirerl "); § 5554 (" Pcrsons may also be 
sworn according to the fOI'l11s of their own 
country, or particular religious ereed, when 
required "). 

Texa.~: Const.1876, Art. I, § 5 ("No person 
shall be disqualified to give e~idence in any of 
the courts of this Stnte on account of his rl'
ligious opinions or for want of any religious 
belief, but all oaths or affilmations shnll be ad
ministered in the mode most binding upon the 
conscience, nnd shall be takcn subject to the 
pains and penalties of perjury"); Rev. P. C. 
1911, § i96, Hev. C. Cr. P. § 12 (" No person 
is inrompetcn'G to testiiy on account of his re
ligious opinion or for the want of any religious 
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each other without need, sometimes are merely declaratory of the common 
law; and it would be profitless here to attempt to analyze the precise state 
of the law ill each jurisdiction. 

With reference to the abolition or dUtpC1l3ation of the oath, the eondition 
in g-eneral may be summarized as follows: 

(1) In no jurisdiction has the use of the oath been abolz~hed, 
(2) In almost e\'er,Y jurisdiction the rigor and injustice of the common-law 

rule has been removed. for persons having an incompatible theological belief, 
in one of two ways: 

bclil'C"); Rc\'. Ch·. St. 1911. § 3691 (substan
tially the sanl<'); § 9 (like Const. I. 5. second 
'I'utence). 

Utah: Const. 1895, Art. I. § -1 (" Nor shall 
any person be incompetent as a witness or 
juror on account of religioull belief or the 
absence thereof"); Compo L. 1917. § 7122 
(like Cal. C. C. P. § 1879); §§ 7148-7151 (like 
Cal. C. C. P. §§ 2094-2097). 

Vermont: Const. 1793. c. I, Art. 3 ("Nor 
can any man be justly deprived or abridged of 
any civil right as a citizen, on account oi his 
religious acntiments or peculia[r) mode of re
ligious worship "); Gen. L. 1917. § 1895 (" A 
person shall not be incompetent as a witness 
in any Court, matter, or proceeding. on account 
of his opinions on matters oC religious belief; 
nor shall a witness be questioned. nor testi
mony taken or received, in relation thereto ") ; 
§ 7473, Form 9 (form of oath for witnesses) ; 
Form 10 (form of oath for interpreters). 

Virginia: Canst. 1869, Art. V, § 14 
(" [:'.Ien's opinions in matters of religion) shall 
in no wise affect, diminish. or enlarge their 
.. h·j) capacities "); this article is omitted in 
Canst. 1902; Code 1919. § 35 (rej;nacts the 
words of ConHt. 1869, Art. V, § 14); St. 1920, 
Feb. 17, C. 63 (no persoll making oath shall be 
required "to kiss the Holy Bible or any book 
or books thereof," bu t may be required "to 
place their hand on the Holy Bible "). 

WashingI01.: Const. 1889, Art. I, § 6 ("The 
mode of administering un oath or affirmation 
shall be such as may be most consistent with 
and binding upon the conscience of the person 
to whom such oath or affirmation may be ad
ministered "); § 11 (" Nor ehall any person be 
incompetent as a witness or juror in conse
quence of his opinion on matters of religion, 
nor be questioned in any court of justi('c 
touching his religious belief to affect the weight 
of his testimony"); R. &; B. Code 1909, § 1266 
(" Whenever the Court or officer before which 
a person is offered as a witness is satisfied that 
he hns a peculiar mode of swearing connected 
with or additional to the usual fOl'ln of admin
istration, which, in witness' opinion, is more 
solemn and obligatory, the Court or other of
ficer may, in its disrretion, adopt that mode") ; 
§ 1267 ("When a person is sworn who believes 
in any other than the Christian religion, he 

may be sworn nccor<ling to the ceremonies of 
bis religion, if there be any such "); § 1268 
(" Any person who has conscientious scruples 
against taking an oath may make his solemn 
nffillnntion. by assenting, when addressed, in 
the following manner: 'You do solemnly affi/m 
that: etc., as in section 1265 "); § 1265 (" An 
oath or affil"lnation may be administered as 
follows: The person who swears holds up his 
hand. while the person ndministering the oath 
thus addresses him: 'You do wlemnly swear 
• • • 130 help you God' "). 

West Virginia: Const. 1872, Art. III. § 15 
(" [Men'8 opinions ill matters of religion) shall 
:n JlO \lise affect, diminish, or enlarge their civil 
el>jJacities "); C. 1:1, § 11 (" A solemn affililla
tion shnll be equivnlent to an oath in all cases. 
unless otherwiac expressly provided "). 

Wisco7l.!in: Const. 1848. Art. I, § 19 (" No 
person shall be rendered incompetent to givll 
evidence in any Court of law or equity in con
sequence oC his opinions on the subject of reli
gion "); Stats. 1919, § 3637 (prescribes a form 
for justice courts, and allows an affil/nution for 
one having conscientious scmples); § 4081 
(" In all cases in which nn oath or affidavit is 
required or authorized by law. the slime may 
he taken in !lny of the uRusl fOl/llS "); § 4084 
(" Every person who shall dedare that he has 
conscientious serupl1'8 against taking any oath 
or swearing in the usual fO/ III shall be pf'nllitted 
to make his soll'mn derlaration or affi/lnn
tion "); § 4871 (fol'm of oath at coroner's 
inquest). 

Wyoming: Const. 1889, Art. I, § 18 ("No 
person shall be rendered incompetent . . . to 
serve as a witness ... because of his opinion 
on Bny matter of religious bclief whate~'er") ; 
Compo St. 1920, § 5534 (" A person may be 
sworn in any form he dl'ems binding on his con
science "); § 6433 (" Persons conscientiously 
oPPosl'd to swearing or to taking lillY oath 
may affirm"; when an oath is required, it 
shall be lawful to use this form: .. The per
son swearing shall with his or her right hund 
uplifted swear, concluding \lith the words' So 
help me God' "); § 1534 (oath-fonn for wit
nesses at a coroner's inquest); § 5826 C' Before 
testifying, the witness shall be sworn to testify 
the truth, the whole truth, lind nothing but 
the truth "). 
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(a) In all but a few jurisdictions (c. g. Oklahoma, Virginia) a statute 
allows the witness to choose to make affinnation instead of oath. This 
choice is usually provided for those who lack the requisite belief, and for 
those who may have the belief but are forbidden by conscientious scruples.2 

Sometimes the option is even wider and is given to all who prefer to affirm, 
whether or not they could in belief or conscience take the oath. This option 
is broader than would seem necessary, and can be eX('used only upon the 
policy that to force an exposure of theological belief is undesirable. 

(b) Another way of relief has commonly been found under C01u"titutiollal 
(rarely statutor~') provisions guaranteeing that tllCological belief shall not 
affect one's cit-it capacities (or, specifically .. one's competency as a witness). 
These provisions are almost universal; in onl~' three jurisdictions (Arkansas, 
Mar.}·land, :\'orth Carolina) is a theological belief expressly declared neces
sary.3 By usual construction, the result of this legislation has been to allow 
the administration of the oath to persons, both adults and children, lackl.·ng 
the cammon-law beliep The singular result is that relief is afforded, not in 

~ Under such statutes the v.;tness must first Fla. 115. 74 So. 1 (a witness who "did not 
explicitly state that the scruple exists: 1892. know what would happen to him if he told a 
R. r. Moore. 17 Cox. Cr. 458 (under St. 1869. lie and died, or where he would go," admitted: 
:i2-33 Vict. c. 68, § 4); 1911, R. 1>. Deakin, 16 "the common law rule has been changed in 
Hr. C. 271 (under Can. E\;d. Act, § 14). this State "); Georgia: 1878, Johnson t'. State, 

3 A similar provision fOl'merly existed in 61 Ga. 36, semble (theological test not required 
Maine: 1841, Smith r. Coffin, 18 Me. 157, 16fj for children: nor, perhaps, for imbeciles; but 
(a 8tatute providing that" no person who \)('- probably for adults of sound mind possessing 
Iieves in the existence of a Supreme Being" the proper belief, the oath under that sanction 
shall be excluded applies to exclude from the is required; capacity to take an oath now 
oath B person not ha\;ng that belief, evell menns, "perhaps." the child's intelligence 
though he might have afliImed if he had "that she ought to tell the truth on Il soll:ulIl 
scruples). occasion rather than a lie "); 1916. Gantz 1>. 

• Notice that the rellUlt is sometimes reached State, 18 Ga. App. 154, 8S S. E. 993 (" re-
under the broad tE'stirnonial statutes quoted ligious belief or the lack of it" docs not in this 
anle, § 488: Arizona: 1914, Fenlandez t'. Stlltc disqualify a witnl'SB; here applied to a 
State, 16 Ariz. 269, 144 Pac. 640 (an aged Chinese); Idulw: 1918, State v. Harp, 31 Ida. 
Indian woman, admitted, under Const. Art. 597, 173 Pac. 1148 (rape under age; whether 
:? § 12. though not understanding "the full a child understood the nnture of an oath, held 
technical meaning of the common-Inw oath ") : "not the exclusive test" under Rev. C. 
California: 1861, Fuller r. Fuller, 17 Cal. 612 §§ 5956, 5957); Illi7lois: 1889. Ewing r. 
(a stBtute that "no person offered as a v.;tness Bailey. 36 Ill. App. 191, 193 (similar to the 
shBll be excluded on account of his opinion 011 next case): 1890. Hronl'k r. People, 134 Ill. 
matters of religious belief" was held to make 139, 152, 24 :K. E. 861 ("There is no longer 
"religious sentiments or convictions" immll- any U'lit or qualification in respect to religious 
tl'rial; here, a Chileno who understood" the opinion or belief"; and the oath may be taken 
meaning of the word' obligation' as applied to irrespective of it): Indiana: 1840, Snyder 1'. 

(III oath" was admitted); 1921, People 1'. DI'- Nations. 5 BIAekf. 295 (statute removes the 
laney, - Cal. App. -, 199 Pac. 896 (lewd necessity of religious faith: here a deaf-and-
conduct \\;th a boy not quite four years old; dumb person who "had no conception of the 
held that the child need not understnnd the religious obligation of nn oath" was admitted) ; 
religious sanction or nature of an oath, under I01/X!: 1902, State t'. King, 117 Ia.484, 91 N. W. 
Con st. Art. I, § 4. and C. C. P. § 1879, but 768 (under Code § 4601, quoted anle, § 488. 
need only be qualified by intelligence under a child's "intelligence, and not belief. nor the 
C. C. P. § 1880: enlightened opinion by power of moral perception, is the test "); 19M, 
Finlayson, P. J.); Florida: 1907, Clinton 1'. Clark 11. Finnegan, 127 la. 644, 103 N. W. 970 
State. 53 Fla. 98, 43 So. 312 ("Neither belief ("If B child has the necessary intelligence, and 
in a Supreme Being nor in divine punishment appreciates the moral duty to tell the truth, 
is requisite to the competency of a witneBB" he need not fully understand the nature of an 
under the statute and Constitution; here ap- oath, or have allY particular religious belief or 
plied to Ii child): 1917, Thomas 11. State, 73 training"; here, a child of Beven, who "lIn-
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the natural way, by substituting affirmation for oath, but in an evasive way, 
by preserving an invocation which has no meaning for the witness and by 
thus reducing the oath to an empty formula. It would be equally con"~i.iant 
with the words of the Constitution to interpret them merely as r.llowing 
persons to affirm instead of swearing; it is unnecessary to suppo~<! that the 
Constitution intended to devitalize the oath without abolishing it. 

In the few jurisdictions where the Constitution, in such an article, expressly 
saves all oaths alld affirmatiolls, it is clear that the oath ought to remain, as to 
the requisite belief, p~'ecisely what it was at common law;:> but under such 
Constitutions, nevertheless, the witness' right to make affirmation instead of 
oath should be with equal certainty guaranteed.6 

(3) The special class of persons (ante, § 1827, pa.r. 2) of whom an oath 
ought not to be required, nor even the exercise of an option to affirm be 
expected, namely, children qualified to testify but lacking in theological under-

derstood that he was to tell the truth," was oath, it means only that, possessing such 
admitted); 1917, State 11. Yates, 181 Ia.539, ability to discriminate, he understands that 
164 N. W. 798 (child); Kentucky: 1882, Bush his position as a witness imposes upon him 
P. Com., 80 Ky. 244, 249 (the constitutional the moral and legal duty to tell only what is 
clause alters the common law and .. permits true. Whether a witness is so qualified is left 
persons to testify without regard to religious in the first instance to the discretionary judg
belief or disbelief"; here an atheist witness ment of the trial Court"; here a child was 
was allowed to be sworn; the ruling is irre- admitted); Texas: 1905, Freasier v. State, 
spective of the Civil Code provision allowing Tex. Cr. ,84 S. W. 360 (to know that 
afiiIwl\tion and making all persons competent) ; "it is wrong to tell a lie" suffices, for a child) ; 
1894, White 11. Com., 96 Ky. 180, 28 S. W. Viroinia: 1846, Perry 11. Com., 3 Gratt. 632, 
340 (preceding case approved, and applied 641 (the Bill of Rights abrogateR ell inea
to a child); 1905, Bright 11. Com., 120 Ky. pacity by reason of religious belief; eloquent 
298, 86 S. W. 527 (like White 11. Com., which opinion by Scott, J.; the leading case on the 
however is not cited; the judge being new in subject). 
office); Louisiana: 1903, State 11. Williams, Distinguish the following, which goes rather 
111 La. 179,35 So. 505 (a child, otherwise suffi- on the principle of § 506, ante: 1903, Lee v. 
cientl~' intelligent, is admissible without rOo Missouri P. R. Co., 67 Kan. 402, 73 Pac. 110 
p:ard to theological belief; Act No. 29, of 1886, (a boy of eleven, excluded because he did not 
quoted ante, § 488, abolishes all other grounds know that it was wrong to lie under oath; 
of disqualification; State 11. Washington, 49 though the Constitution made theological be
Lli. An. 1602, 22 So. 841, repudiated); New lief unnecessary). 
Mexico: 1918, State 11. Ybarra, 24 N. M. 413, The following case merely refuses to reach 
174 Pac. 212 (murder; a child "of tender the result of the above cases under the testimo
yellrs," allowed to testify, under Code § 2165, nial statutes quoted ante, § 488: 1880, Priest 
leaving it to the trial Court's discretion; "the v. State, 10 Nebr. 393, 399 (a statute making 
fact that a child states in express telUiS that competent" every human being of sufficient 
he does not understand the nature of an oath capacity to understand the obligation of an 
is not of itself sufficient ground for his exclu- oath," held still to require" an immediate sense 
sion "); Nwth Carolina: 1914, State 11. Pitt, of responsibility to God," and not to have 
166 N. C. 268, 80 S. E. 1060 (a "itneas who "changed the character of an oath"; here an 
"did n't know what would happen to a liar Indian was excluded). 
except be put in the lockup," held competent & 1877, Clinton II. State, 33 Oh. St. 31 (a 
under Revisal, §§ 1496, 2360); South Dakota: provision that "no person shall be incompe-
1895, State v. Reddington, 7 S. D. 368, 64 tent to be a witness on aceount of his religiouB 
N. W.170 (Kellam, J.: "No witness, whether belief, but nothing herein shall be construed 
child or adult, is required to be able or willing to dispense with oaths and affirmations," held 
to discuss with the Court or counsel either the to preserve all the common-law requirements 
fact or condition of a future state. He may of religious belief as II part of the capacity to 
even have no established views of general take oaths). Contra, Hronek p. People, III., 
theology. He is only required to be able to supra, note 4, 
distinguish the moral difference between right 5 This latter question seems not to have 
and wrong; and, when the law or the Court arisen for decision; probably because a statute 
says he must understand the obligation of an usually gives the option of affirmation. 
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standing, remain unfortunately in most jurisdictions unprovided for. A 
statute similar to that of England,7 and applicable to all trials whatever, is 
a desirable enactment,S and its absence was long ago forcibly criticised by 
an eminent judge of great experience.9 The ill effect of the error is some
times indirectly removed by the legislation above mentioned. 

§ 1829. Statutory Changes as to Nature, Form, Capacity, Proof, Persons. 
A summary sun'ey may now be taken of the effect of statutes upon the re
maining detailed rules laid down at common law: 

(1) The nature of the oath (ante, § I8H) is changed in two types of pro
visions: (a) those which allow mere belief in a Supreme Being (irrespective 
of punishment) to suffice; (b) those which declare theological belief imma
terial and yet, by judicial construction, permit the oath to be taken (ante, 
§ 1828) . 

(2) For the form of the oath (ante, § 1818), the common-law d()('trine is 
usually found preserved in the statutes, sometimes with specific sanction for 
certain forms. There is often a provision allowing or requiring the most 
obligatory form to be used, a stricter rule than was usually recognized at 
common law. 

(3) The capacity to take the oath has in some jurisdictions been expressly 
changed for children, and in others for adults also by implication of certain 
constitutional provisions (ante, § 1828). The proof of capacity is often 
affected by statutory prohibition of questions to the witness. Certain 
statutes have also regulated the mode of examination of a child as to gen
eral competency (ante, §§ 488, 508). The practice of discrediting a witness 
by his religious belief has also been altered (ante, §§ 935, 1820). 

(4) The persons by statute excepted from the necessity of taking oaths 
are the three classes already noted (ante, § 1828). 

Sub-title II: PERJURy-PENALTY 

§ 1831. Nature of the Security. The two expedients of the oath and 
the perjury-penalty are similar in their operation; that is, they influence the 
witness subjectively against conscious falsification, the one by reminding of 
ultimate punishment by a supernatural power, the other by reminding of 
speedy punishment by a temporal power. The reminder, in the case of the 
perjury-penalty, is rarely found ex-pressly uttered in the formula of words 
for administering an oath or an affirmation; it seems to be taken for granted 
as known to the witness. :!'\evertheless, it is a real and powerful securit~· 
for truth-telling, and its function has been only the more emphasized since 
the general recognition of the dispensability of the oath: 

• 

7 St. 1885, 48 de 49 Vict. c. 69. 
B Canadian jurisdictions already have it, 

as well as Michigan and New York (mpra. 
§ 1828, n. 1). 

v 1876, Stephen, Digest of Evidence, Art. 
107, Appendix, Note XL. 

In Pennsylnania such an exception has been 
virtually read into the law, without statute: 
1905, Com. 1'. FUl'Iuan, 211 Pa. 549. 60 At!. 
1089. 

Compare the passages quoted ante, § 509. 
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1824, Mr. Thoma., Starkie, Evidence, 91: "The testimony must be sanctioned, not 
merely by an oath, but by a judicial oath, in the course of a regular proceeding, by an author
ized person. For if the oath were extrajudicial, the witness ('ould not be punished for com
mitting perjury under that oath, and therefore one of the securities for truth which the law 
has provided would be wanting." 

1871, :i\IAULSBY, J., in Hayes v. Wells, 34 :i\ld. 518: "Liability of a witness to the penalties 
of perjury if he corruptly misstate facts is one of the securities for truth." I 

§ ]8:32; Rules of Exclusion depending on this Requirement. No special 
rules of exclusion deducible from the theory of this security have found 
their way into the common law. Singular as this may seem, it appears 
to be due merely to the overshadowing importance of the oath, during the 
formative period of the law, when the oath's rigid requirements received so 
much attention that thc perjury-penalty became a mere auxiliary to the 
oath, and no effort was made to develop independently any rules for securing 
amenability to the perjury-penalty. The only rules, therefore, seem to be 
such as are preserved as sun'i"ing parts of the oath-requirement even where 
the oath has been dispensed with. 

(1) On the one hand, as no one doubts, the imposition of the perjury-pen
alty is allowable only for testimonial statements delivered in court or before 
a judicial officer, like the oath (ante, § 1824), and is therefore never exacted 
for extrajudicial statements admissible under the Exceptions to the Hearsay 
rule (ante, § 1420). On the other hand, it is exacted of all such infrajudicial 
testimonial statements; so that, supposing the oath to be dispensahle, 
still no person could be admitted to the stand without at least making affirma
tion, i. e. subjecting himself to the perjury-penalty. 

(2) But the requirement goes no further; that is to say, looking at the 
nature and operation of the perjury-penalty, there is no exclllsion of a witness 
because circumstances exist which make him legally or practically not amen
able to the influence of the penalty. This absence of rules deduced from 
the theory of the security is observable in several classes of cases: 

(a) When a depo.~ition is taken under a commission in another cou.ntry, 
the deponent ordinarily could not be punished for perjury, either because 
the crime was committed out of the jurisdiction, or be{'ause the oath was 
given by a foreign officer, or because the deponent does not come within the 
jurisdiction; nevertheless, the deposition is admissible: 1 

1744, WILLES, C. J., ill Omichu1!d ..... Barker, Willes 538, 553: "When the depositions 
of witnesses are taken in another country, it frequently happens that they never come 
over hither, or if [they do) they cannot be indicted for perjury because the fact was com
mitted in another country. Those therefore who are plainly not liable to be indicted for 

§ 1831. I Mr. Wm. A. Purrington has force- 475, 481 (1831), a deposition sworn abroad 
fully commented on the practical inefficiency before the foreign Court and not before the 
of the modem perjury-penalty (" The Fre- commission, the foreign law prohibiting the 
quency of Perjury," Columbia Law Review, commission to exact an oath, was held ad
VIII, 67, 1908); as also .Judge Chalmers (in missible, for if the witness swore before the 
his article cited ante, § 1827, n. 1). commission, and were perjured, "he would 

§ 1 In Lincoln v. Battelle, 6 Wend. probably escape punishment." 
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perjury have often been, and for the snke of justice must be, admitted as ,,;tnesses. And 
so there is an end of this objection." 

(b) When a deposition' in perpetuam memoriam' is taken, it usually will 
not (and under the early Chancery rule it could not) be used until after the . 
deponent's death (ante, §§ 1403.. 1412); so that the risk of temporal pun
ishment for perjury is mainly or entirely wanting; nevertheless, such a depo-
sition is receivable: . 

• 

1822, LEACH, V. C., in Angell v. AngeU, 1 Sim. & Stu. 88: "Inasmuch as those written 
depositions can never be used until after the death of the witnesses, and are not indeed 
published until after the death of the witnesses, it follows, whatever may have bcen the 
perjury committed in these depositions, it must necessarily go unpunished. And this 
testimony, therefore, has this infirmity, that it is not given under the sanction of those 
penalties which the general policy of the law imposes upon the crime of perjury." 

(0) Where a child is competent as a witness, but is not old enough under 
the criminal law to be guilty of the crime of perjury, its testimony would 
nevertheless be received,2 

(d) Where the testimony is not on a material point, the witness is not 
guilty of the crime of perjury and therefore is not amenable to punishment; 
nevertheless, testimony is never excluded on this ground.3 In general, more
over, an informality of proceedings, such as would render a prosecution for 
perjury impossible, is not treated as ground for exclusion; for example, in
formalities in taking a deposition prevent its acceptance because the testi
mony is not taken before one lawfully authorized or lawfully acting as a 
judicial officer (ante, § 1376), but not because the perjury-penalty is inappli
cable. A contrary view has indeed been advanced in the ecclesiastical courts, 
but it rests on an unfounded belief as to the common-law practice and is 
out of harmony with the analogies already cited: 

1840, Dr. LUSHINGTON, in Woods v. Woods, 2 Curt. EccI. 516, 523 (rejecting depositions 
stated to have been taken improperly on questions submitted by the wrong person) : 
"Nothing, in my judgment, can be more dangerous to the credit of these Courts than that 
it should be considered that they would decide questions affecting the rights and interests 
of the parties upon evidence the individuals giving which, if they depose falsely and cor
ruptly, might not be liable to an indictment for perjury. Nothing, indeed, could be more 
fatal to the due administration of justice than that evidence should be received under such 

2 1878. Johnson ~. State. 61 Ga. 36; 1896. in response to the recommendation in this 
Com. v. Robinson. 165 Mass. 426. 43 ~ . .E. casc. has made an infant below nine years 
121; 1901, Com.~. Ramage. 1771\1ass.1349. 58 capable of perjury "when it shall appear by 
N. E. 1078. proof that he had sufficient discretion to un-

Contra: 1905. Freasier v. State. Tex. derstand the nature and obligation of an 
Cr. • 84 S. W. 360 (here proceeding on the oath"; so that the foregoing decision is pre
words of the Constitution that oaths "shall sumably no longer law. 
be taken subject to the pains and penalties of Point raued but not decided: 1920. Williams 
perjury." and upon a statute making children t>. State. 88 Tex. Cr. 214. 225 S. W. 173. 
of under nine years incapable of perjury; none 3 So also at one time it was thought that 110 

of the above cases are cited; Brooks. J., dis- prosecution for perjury would lie for a state
senting. forcibly points out "the monstrosity ment .. I believe" by a witness. but this objee
of the result "). But a Texas statute of 1905 tion was not allowed to prevail: ante. § 728. 
(c, 59, § 1), P. C. 1911. § 34. doubtless passed note 1. at the end. 
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circumstances ..•. If a prosecution for perjury could not be sustained against ~;tnesses, 
I should be bound to reject their evidence. Such is the established rule of other 
Courts; . . . and I think the rule is founded in justice, otherwise persons giving evi
dence would be liberated from a consideration of great weight, the fear of punishment 
for false swearing." 

Thus the establishment of the perjury-penalty, while a real and useful 
security for truth, has not carried with it any group of exclusionary rules; 
and there appears no reason for regretting this failure to add more complica
tions to our system of Evidence. 

Sub-title III: PUBLICITY 

§ 1834. General Nature of the Security. The publicity of a judicial pro
ceeding is a requirement of much broader bearing than its mere effect upon 
the quality of testimony; it would be essentially desirable and demand
able on additional grounds. Nevertheless, it plays an important part as a 
security for testimonial trustworthiness, and would exist as an independent 
requirement for that reason only, even were other grounds wanting. The 
reasons for its existence therefore fall under two heads, first, those which 
make it a security for trustworthiness and completeness of testimony, and, 
secondly, those which have other advantages in view. 

(1) Its operation in tending to improve the quality of testimony is twofold. 
Subjectively, it produces in the witness' mind a disinclination to falsify; first, 
by stimulating the instinctive responsibility to public opinion, symbolized in 
the audience, and ready to scorn a demonstrated liar; and neA-t, by inducing 
the fear of exposure of subsequent falsities through disclosure by informed 
persons who may chance to be present or to hear of the testimony from others 
present. Objectively, it secures the presence of those who by possibility 
may be able to furnish testimony in chief or to contradict falsifiers and yet 
may not have been known beforehand to the parties to possess any informa
tion. The operation of this latter reason was not uncommonly exemplified 
in earlier days in England, when attendance at ("ourt was a common mode of 
passing the time for all classes of persons: 

1797, Lord ELDON, in TI\·iss' Life, I, 300: "I prosecuted a ship at Bristol to condemna
tion for having on board smuggled goods to a great amount. George Rous, who was a 
good-natured friendly man, but violent in court, and particularly as counsel for smugglers, 
raved in this case and swore that I had contrived to have these goods put on board in order 
to condemn the ship, whilst the captain had gone ashore to see a wife whom he tenderly 
loved and his children whom he was extremely fond of, at the end of a very long voyage in 
which he had been absent from them. This was all coinage.1 But it was put a stop to by 
a sailor in court starting up and exclaiming, 'Well, that's a good one! That's a good fetch! 
Why, my mistress and her children were aboard ship with our captain during the whole of 
the voyage!'" 

§ 1834. 1 In those days, as the accused tions of the accused in his address, and this 
could not testify, his counsel was by sufferance license was of course sometimes abused. 
accustomed to embody the supposed expluna-
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The same advantage is gained, and much relied on, in more modern times, 
when the pUblicity given by newspaper reports of trials is often the means 
of securing useful testimony.2 

These two sets of reasons have often been expounded as justifying and de
manding the traditional common-law practice of holding trial with open doors: 

1690 (?), Sir Jolm liaU'ks, Solieitor-General, commenting on Comi8h'8 Trial, in 11 How. 
St. Tr. 460: "The reason that all matters of law are, or ought to be, transacted publicly 
is that any person, unconcerned as well as concerned, may as 'amicus curire' inform the 
Court better, if he thinks they are in error, that justice may be done; and the reason that 
all trials are public is that any person may inform in point of fa('t, though not subprena'd, 
that truth may be discovered, in civil as well as in criminal cases. There is an invitation, 
to all persons who can inform the Court concerning the matter to be tried, to come into the 
court, and they shall be heard." 3 

1768, Sir H'iUiam Black8tml.e, Commentaries, III, 373: "This open examination of the 
witnesses, 'viva voce,' in the presence of all mankinll, is mu('h more ('onducive to the clear
ing up of truth than the private and secret e."'\amination taken down before an officer or 
his clerk, in the ecclesiastical courts and all others that have borrowed their practice from 
the civil law; where a witness may frequently depose that in private which he will be 
ashamed to testify in a public and solemn tribunal." 

1823, Mr. Jeremy Bentham, Hationale of Judicial Evidence, b. II, c. X, § 2 (Bowring's 
ed., vol. VI, p. 355): "The advantages of publieity are neitller inconsiderable nor unob\'i
ous. In the character of a security it operates in the first place upon the deponent. . • . 
In many cases, say rather in most (in all except those in which a witness bent upon men
dacity can make sure of being apprized with perfect certainty of every person to whom it 
Clln by any possibility have happened to be able to give contradiction to any of his pro
posed statements), the publicity of the examination or deposition operates as a ('heck upon 
mendacity and incorrectness. However sure he may think himself of not being contra
dicted by ilie deposition of any percipient witnesses, yet if the circumstances of the case have 
but afforded a single such witness, the prudence or imprudence, the probity or improbity, 
of iliat one original witness may have given birth to derivative and extrajudicial testimonies 
in any number. Environed as he sces himself by a thousand eyes, contradiction, should 
he hazard a false tale, will seem ready to rise up in opposition to it from II thousand mouths. 
Many a known face, and every unknown countenance, presents to him a possible source of 
det.ection, from whence the truth he is struggling to suppress may through some unsuspected 
channel burst forth to his confusion •••• [§ 6.] Another advantage of this publicity 
[by printing the proceedings] ••• is the chance it affords to justice of re<'eiving. from 
hands individually unknown, ulterior evidence, for the supply of any deficiency or confu
tation of any falsehood, which inadvertency or mendacity may have left or introduced." 

(2) The other reasons, independent of evidential service, for requiring pub
licit yare of three distinct sorts. (a) Subjectively, a wholesome effect is pro
duced, analogous to that secured for witnesses, upon all the officers of the 
court, in particular, upon judge, jury, and counsel. In acting under the 

, One notable instance occurred in the trial claim, in which an estate of $20,000 yearly 
of Smyth t). Smyth, in 1853 (Woodley's Cele- income was at stake. 
brated Trials, I, 115, 140, 144) where a jeweller, A good instance is dramatically told in Mr. 
reading the report of the first day's proceed- Ashton Rilliers' romnnce, .. Fanshnwe of the 
ings, saw that perjury was committed a8 Fifth" (1907, p. 336), a story laid in England 
to the dnte of engraving a ring nnd brooch in the early 18809. 
left with him; and his information enabled 3 In Lilburn~'s Trial (1649), 4 How. St. Tr. 
the defence to expose the falsity of the entire 1269, 1273, he claims the right of a public trial. 
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pUblic gaze, they are more strongly moved to a strict conscientiousness in 
the performance of duty. In all experience, secret tribunals have exhibited 
abuses which have been wanting in courts whose procedure was public.4 

(b) Persons not called as parties to the suits before the court may nevertheless 
be affected, or think themselves likely to be affected, by pending litigation. 
They should have the opportunit~, of learning whether they are thus affected, 
and of protecting themselves accordingly; they have" a right to be present 
for the purpose of hearing what is going 011." 5 (c) TJle educative effect of 
public attendance is a material advantage. Not only is respect for the law 
increased and intelligent acquaintance acquired with the methods of govern
ment, but a strong confidence in judicial remedies is secured which could never 
be inspired by a system of secrecy.6 

In general, therefore, and as a rule, a trial must be conducted in such a 
way as to allow the access of the general public.7 

§ 1835. Exceptions to the Rule of Publicity: (1) Excluding Persons from 
the Court-Room; Juvenile Court Procedure. All the reasons for requir
ing publicity are of a contingent and abstract nature. In the long run 
certain general advantages are secured by a usual practice. No tangible and 
positive advantage is gained for a party in a given case by publicity or lost 
br privacy. :Moreover, since the whole community cannot enter, the ex
clusion of some only who might have entered does no definite harm. Finally, 
in certain conditions, the advantages may be overbalanced by disadvantages. 
The rule therefore need not be absolute and invariable. Exceptions may 
properly be recognized. It is an excess of sentimental obstinacy to deny the 
propriety of allowing exceptions. 

(1) At common law, the propriety of exclusion of mere .~pectator8 in a given 
instance should depend upon the facts of each case. Both as to the classes 
of persons excluded and as to the grounds for exclusion, all that can be re
quired is that the measure be a reasonable one under the circumstances. The 
danger of overcrowding, the risk of violence or brawls, the moral harm of 
satisfying pruriency in trials of certain crimes, these are the ordinary 

4 See Be.ltham, ubi supra. the essential qualities o( a court o( justice that 
6 Daubney 11. Cooper, 10 B. &: C. 231, 240. its proceedings should be public, and that all 
G Sl'e Bentham, ubi supra. The whole of partiC!! who may be dcsirous of hcaring what is 

his Chapter X well repays perusal. A coneep. going on, if there be room in the place (or that 
tion of the advantages of publicity may be purpose, provided they do not interrupt the 
Kuined by perusing the contrasting history of proceedings and provided there is no spl'cific 
French procedure (Esmein, Hiatoire de la pro- reMon why they should be removed. have B 

cedure criminelle en France. passim, translated right to be present (or the purpose of hearing 
as History of Continental Criminal Procedure, what is going on "); 1831, Collier v. Hick!1, 
\'01. V of the Continental Legal History Series); 2 B. &: Ad. 663, 668 (at a trial before magis
described also in Raoul de Ill. Grasserie's "Dc la trates in an open court, "the public had B 

preuve au civil et au criminel en droitfranQllis et right to be present. as in other courts," per 
dans les legislations etrnng~res," 1912, Vol. II, Tenterden, L. C. J.); Cooley, Constitutional 
pp.341, 477. Compare also Mr. (a(terwards Limitations, 6th ed. c. 10, p. 379; 1887. 
L. C. J.) Denman's praise of this security in 40 State II. Brooks, 92 Mo. 542, 573 (the pas
Edinb. Rev. 195 (1824), and CharII'll Reade's sage in Mr. J. Cooley's work quoted with 
Rendiana, "Our Dark Places," II. approval). 

7 1829, Daubney v. Cooper, 10 B. &: C. 231, A coroner'. inqueBI is not a trial: 1827, Gar-
240 (" We are all of opinion that it is one of nett II. Ferrand, 6 B. &: C. 611, 626. 
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grounds for exclusion. It cannot be doubted that such exceptions are within 
the judicial power to allow. l By statute, they are in most States expressly 
sanctioned, either in generai terms, or for special classes of cases, such 
as divorce, rape, and the like, or for special classes of persons, such as 
minors.2 

§ 1835. 1 1917, Davis 1). U. S .• 8th C. C. A., exclusion of general public, held proper on the 
247 Fed. 394 (train robbery; exclusion of all facts); 1906, State t'. Hensley, 75 Oh. 255, 79 
spectators except defendant's rclativcs. mem- N. E. 462 (rape under age; order oC exclusion 
bers of the bar, and reporters, held improper on of the public held too general in its t!'l'ms; 
the facts); 1917, Re Emigh, D. C. N. D. N. Y., here the mling is reprehensible, because it 
243 Fed. 988 (whether in certain bankmptey gave no effect to the defendant's practical 
proceedings the examination of witnesses may waiver of objection; it is an indignity to the 
be private): 1884, People v. Swafford, 65 CuI. Constitution to enforee its rights fora party who 
223, 3 Pae. 809 (a judicial order exclud- does not care enough ubout them to claim 
ing all except judge, jurors, witnesses, and them at its trial); 1909, State v. Osborne, 54 
persons connected with the case, docs not Or. 289, 103 Pac. 62 (rape; order of exclusion 
violate the requirement of publicity); 1887. held improper; good opinion by King, J.). 
People 1). Kerrigan, 73 CuI. 222. 14 Pac. 849 2 ENGLAND: 1848, St. 11 & 12 Vict. c. 42, 
(so also for an order, to prevent disorder by §, 19 (the justices have power "in their discre
the spectators, excluding all but court officers, tion to order that no person shall have access 
reporters, and "friends of the dl·fendant and to or remain in the room or building, if it ap
persons neee"sary for her to havl'''); 1917, pear to them that the ends of justice will be 
People 1>. Tugwell, 32 Cal. App. 520, 163 Pac. best answered by so doing"); commented on. 
508 (murder; excillsion of spectators because with reference to later statutl'S of 1896, in 
of disorder, held not improper on the facts) ; 100 Law Times. pp. 234, 267, 291; Eng. St. 
191i, People 1). Stanh'Y, 33 Cal. App. 624, 166 1920, c. 75, Official Secrets Act, § 8 (at any 
Pac. 596 (failure to 8uppor~ an illegitimate trial for an offence of disclosing official secrets, 
child; the exclusioll of "all except persons the Court may order that" all or any portion 
who have any legitir.1ate interest here," held of the public shall be excluded during any 
proper on the facts): 1908, Tilton 1). State, 5 part of the proceeding"). 
Ga. App. ':;9, 62 S. E. 651 ('I'oith limitations; CANADA: Ma1litoba: Rev. St, 1913, c. 46, 
collecting the cases); 1840, Stone I). People, Rule 50 (trials for seduction or criminal conver-
a Ill. 326, 338; 1904, State 1:. Worthen, 124 sailon; the judge" may order thatthe publie, or 
Ia. 408. 1~0 N. 'V. 330; 1897, People r. any particular class or classes oCthe public," be 
Yeager, 113 Mich. 228, 71 N. 'W. 491 (under excluded; also in any other case where he dE'ems 
Const. Art. VI, § 28; following People t'. it to he. "in the interest of public morals"). 
MurraY, 89 l\Iich. 2i6, liO N. W. 95. and UNITEVSTATES: Federal: CodeI919,§i1l2 
holding invalid Act 408, § 18, of 1893: (trusts and monopolies; at hearings" the pro
"Whenever it shall appear that, UpO'l the cecdings shall be open to the public as freely as 
trial of any cause, evidence of licentious, las- are trials in open court; and no order e.'occlud
civious, degrading or peculiarly immoral acts ing the public from attendance on any such 
or conduct, will probably be given, the judge proceedings shall be valid or enforceable ") ; 
presiding at such trial may, in his discre- Lllabama: Const. 1901, Art. VI, § 169 (" In 
tion. require and cause every person, except all prosecutions for rape and assault with in
those necessarily in attendance thereof, to tent to ravish the Court may in its discretion 
retire and absent himself or hersl'1f from the exclude from the court-room all persons except 
court-room during such trial, or any portion such as may be necessary in the conduct of the 
thereof"; in the trial here, for llBSault with trial"); Code 190i, § 4019 (" During the trials 
intent to rape, the Court had admitted the ill all courts in this state, of any case of seduc
friends of both sides; this decision is deplor- tion or divorce,~or other case where the evidcDI·e 
able); 1907, State 1>. Callahan, 100 Minn. is vulgar or obscene, or relates to the improper 
63, 110 N. W. 342 (assault of rape; ex- acts of the sexes, and tends to debauc.b the 
elusion of spectators held proper on the morals of the young, the presiding judge shall 
facts; Elliott, J., diss.); 1918, Rhoades v. have the right, in his discretion and on his 
State, 102 Nebr. i50, 169 N. W. 433 (rape own motion, or on motion of plaintiffs or de
under age; ordel' excluding .. those prl'sent fendants, or their attorneys. to hear and tf'!' 
merely as listeners," held improper; unsound: the said case after clearing the court-room of 
the trial Court knew best; why not give trial all or any portion of the audience ~'hose 
Courts an opportunity to exercise their presence is not necessary"); Arizona: Rev. 
powers and be man-size Judges, instead of St. 1913, Civ. C. § 694 (when a cause is of a 
constantly twitehing wires upon them as if "scandalous or obscene nature," the Court 
they were marionettes?); 1909. State v. may cxclude .. all minors whose presence is 
Nyhus, 19 N. D. 326, 124 N. W. 71 (rape; not neccssary as parties or witnesses"): 
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(2) The modern jllt'enile court rightly relies Upon kindly paternal spirit 
in its procedure, as a necessary means to reach the emotions of the delin
quent and to secure candid avowals and ready amenability to treatment. 

Arkansas: Dig. 1919, § 1995 (committing 
magistrate; quoted post, § 1837, n. 10); 
Colorado: Com I>. St. 1921, C. C. P. § 463 (it 
shall be the Court's duty to exclude persona 
not officers or ('onnccted with the case, on 
counsel's suggestion that the evidence" will be 
of auch character that unnecessary publicity 
would operate injuriously on public morals ") ; 
Delaware: Rev. St. 1915, § 3021 (" divorce 
hearings may be held privately in chambers ") ; 
Georgia: Rev. C. 1910, § 5885 (in trials for 
.. seduction or divorce or other case where the 
evidence is vulgllr and obscene, or relates to 
the improper acts of the sexes, and tends to 
debauch the morals of the young," the trial 
Court has discretion to exclude "all or any 
portion of the audience"); 1921, McClelland 
v. State, Ga. App. -, 110 S. E. 245 (unspeci
fied offense; order to exclude womcn and 
minors, not passed upon); 1921, Moore 1l. 

State, 151 Ga. 648, 108 S. E. 47 (rape; the 
trial Court on motion oC thc Statc excluded 
all persons except officers of the court, de
fendant's relatives, prosecutrix' relatives, 
members of the bar, and newspapilr rcporters, 
during the taking of the prosecutrix' testi
mony, under Civ. C. 1910, § 5885; held (1) 
that the statute was constitutional, (2) that 
the order was reasonable and valid); Idaho: 
Compo St. 1!i!9, § 6476 (in actions Cor "divorc':, 
('riminal conversation, seduction, or Jj,,,ach of 
promise of marri!lge," the Court may exclude 
., all persons except the officers of the court, the 
parties, their witnesses, and counsel "); Iowa: 
Corle 1919, § 2101; Kansas: Gen. St. 1915, 
§ 6367, St. 1885, C. 144 (minors laay be ex
cluded during a proceeding" in which vulgar, 
obscene, or immoral evidence is elicited or 
produced "); C. Cr. P. 1895, § 63 (committing 
magistrate may exclude .. all persons" from 
the room, except the attorneys, etc.); Ken
tucky: Stats. 1915, § 979 (infants under 16, 
not witnesses nor kin to the parties, shall ho 
excluded from the court-room during trials 
for rape, seduction, etc., and in chil trials for 
slander, seduction, and breach of promise of 
marriage); Maine: Rev. St. 1916, c. 87, § 26 
(Court may exclude minors during any trial, 
.. whcn their presence is not neCC88'lry as wit
nesses or parties"); Ma88achu8etts: Gen. L. 
1920, C. 55, § 40 (at election inquest8, the 
judge "may cxclude all persons whose pres
ence is not necessary at such inquest"); 
c. 220, § 13 (any court "may exclude minors 
as spectators," if their prescnce .. is not nec
essary as witnesscs or parties ") ; Michigan: 
Compo L. 1915, § 15700 (on a charge of rape, 
seduction, etc., a committing magistrate may 
exclude all persons not officers oC the court or 
required to attend); § 15679 (committing 

magistrate may exclude minors during the ex
amination of witnesses) ; § 12253 (on any trial 
.. which involvp.s scandal or immorality," the 
Court lIlay exclude" all minors, as a matter of 
public policy, unless such minor or minors are 
parties or witnesscs"); Minnesota: Gen. St. 
lilla, § 9203 (no person under seventeen, not a 
party, etc., shall be present at a criminal trial) ; 
Missi8sippi: Canst. 1890, III, § 26 (accused 
is cntitlcd to a public trial; hut" in prosecu
tions for rape, adultery, fornication, sodomy. 
or the crime against naturc, thc Court may in 
its discretion exclude from the court-room all 
persvns except such as are neccssary in the 
conduct of the trial"); Code 1906, § 268, 
Hem. § 217 (bastardy proceedings; justice 
may exclUde al! persons except parties, 
counsel, officcrs, and witnesses); § 1679, 
Hem. § 1421 (in divorce proecedings, the Court 
may exclude all persons except officers, par
ties' attorneyS, parties, and witnesses) ; New 
Yark: Cons. L. 1909, Judiciary, § 4 (Court 
sittings shall he pUblic, except as in Utah Rev. 
St. § 1789); 1\'url" Carolina: COli. St. 1919, 
§ 4636 (in rape trials, during prosecutrix' tes
timony, thc judgc or the justice may" exclude 
from the court-room ail persons except the 
officers of tl,e court, the defendant, and those 
engaged iii the trial of the cllse ") ; North 
Dakota: Compo L. 1!113, § 7337 (the judge 
may in his discretion .. on the trial of cases of 
a scandalous or ohscene nature" exclude" all 
persons not nccessarily prcsent as parties or 
witnesses"); Philippine Island8: C. C. P. 
1901, § 10 (" The sitting of every court of jus
tice shall be public, but any court may, in its 
discretion, elCclude thc public when the testi
mony to be adduced i~ of so indecent a nature 
as to require such exclusion in the interests 
of morality"); Texas: Rev. C. Cr. P. 1911, 
§ 23 (" The proccp.dings anrl trials in all courts 
shall be pUblic"); Utah: Compo L. 1917, 
§ 1789 (" In an action for divorce, criminal 
conversation, seduction, abortion, rape, or 
assault with intent to commit rape, the Court 
may in its discretion exclude all persons who 
are not directly interested therein, except 
jurors, witnesses, and officers of the court ") ; 
Vermont: Gen. L. 1917, § 3574 (divorce 
trials; Court may exclude all but officials and 
parties); Virginin: Code 1919, § 4906 (in all 
criminal cases, "the Court may in its discre
tion exclude from the trial any or all persons 
whose preeence is not deemed necessary"); 
Wisconsin: Stats. 1919, § 4789 (magistrate 
may exclude all bystanders and others not 
officers or otherwisc .required to be present, on 
examillation for rape, assault with intent to 
rap", seduction, adultery, bastardy, "or other 
offense against chastity, morality, or decency"). 

896 



§§ 1813-1836] EXCEPTIONS TO RULE § 1835 

With this purpose, it seeks to eliminate the usual incident') of a criminal court, 
particularly the strict formality and the tense combativeness. Privacy of 
examination of the delinquent and his family is therefore regarded as generally 
useful and occasionally essential; and statutes usually proYide for this.3 

But in so far as such statutes ma.ke privacy compulsory, or so far as prac~ 
tice habitually exercises the power, it has its dangers. No court of justice 
('Ull afford habitually to condu~t its proceedings strictly in private. The 
reasons above given are as applicable to juvenile courts as to others. The 
tendency to undue privacy should be checked. 

An eminent judge of long experience in the juvenile court thus comments 
on the subject: 

1921, Hon. EDW}.RD F. WAITE (Judge of the Juvenile Court, Minneapolis), "How far can 
court procedure be socialized without impairing individual rights?" (Journal of Criminal 

S CANADA: New!. St. 1919, 9 Gco. V, c. 6, of any children's aid socicty or institution, 
§ 22, Frotection of Children Act (" thc room and thc immediate friends or relatives of the 
in which thc examination tllkcs placc shall ehild or parcnt "); Maine: St. 1919, c. 58, 
not bc dcemcd a public court, and no pcr· amending R. S. c. 144, § 3 (juveniie delin-
50n shall be pel'mitted to be present othcr than quents; the Court may" excludc the general 
the officers of thc law," ctc., etc.); Saskatche- public othcr thllll pcrsons hllving a direct in
wan: R. S. 1920, c.192, §25 (children's court; terest in thc casc"); Michigan: Compo L. 
thc judgc shall cxclude from thc room all 1915, § 2013 (juv?nile delinquents; judge 
persons cxecpt counsel, witnesses, 'ltC.). may excludc "any person whose presence is 

• 

UNITED STATES: Alabama: Codc 1907, deemed prejudicial to the interests of the 
§ 6453, liS amended by St. 1915. No. 510, child or thc public, when such pcrson does not . 
p. 577. § 4 (juvenilc court; "no person shall hllvc a recognized personal interest in the 
bc admitted to hcar thc trilll of any juvenile ('asc"); Minnesota: St. 1917, C. 397, § 24 
deEnquent" except officers, attorneys in the (juvenile court; general public may be ex
CIIU.Be, parents or guardians. ctc.); Con- eluded, IIdmitting only those' interested, etc.) : 
n,-cticut: Gen. St. 1918, § 1856 (juyenile Mississippi: St. 1916, e. 11, § 14 (juvenile 
delinquents; Court shllll ordinarily" hellr offendcrs; judgc "mllY cxclude t.he public 
complaints .•. in chambers"); St. 1921, from tne room "); New Hampshire: St. 1915. 
C. 336, § 11 (juvenilc courts; judges shaH cx- Apr. 7, c. 96, amending St. 1907, C. 125, 
clude "any person whose prcsence is in thc § 3 (juvenilc court; minors shall bc ex~ 
court's opinion not necessary"); Georo·ja: eluded, unless the Court deems their pre~ 
St. 1915, Aug. 16, No. 210, § 11 (juvenilc cnce necesSllry); New Mexico,' St. 1917, Feb. 
court mllY "cxcludc the general public from 19, note 7 (juvenile court may, lind on ap
the room" admitting only thosc who .. hllvc plication of juvenilc or his custodian, sball, 
IL direct interest in the ellso"); P. C. § 889 "order the hearing to be private"); North 
(juvcnile court; "thc hearing shllll be, as fllr Carolina: Con. St. 1919 (juvenilc court; 
liS practicable, private"); lIawaii: Rcv. L. "thc generlll public may be excluded," nd~ 
1915, § 2286 (trilll of juveniles; judge may mitting only thosc who "hllvc a direct in
excludc any person not interested "whosc tcrest in thc casc"); Porto Rico: St. 1915, 
prescncc hc deems prejudicilll to thc interests March 11, No. 37, § 16 (juve!lile court; 
of the child"); Idaho: Compo St. 1919, the judgc may conduct thc case as in 
§ 7910 (on disposal of dependent child, the Kan. Gen. rSt. § 10084); Rhode Island: St. 
Court may "cxclude thc geneml pUblic," ad- 1915, C. 1185 (juvenilc court and superior 
mitting only thosc who hllve a "direct in~ court; likc Mc. St. 1919, c. 58); Wiscon
tl'rest in the casc"); Indiana: Burns Ann. St. Bin: Stats. 1919, § 4801 (juvenile court, 
1914, § 1633 (juvenile court; judgc may ex~ "thc hcaring ... shall be private, and all 
cludc all persons .. not nccessllry for thc trial persons, except thc officers of thc court, 
of the case"); Kansas: Gen. St. 1915, § 10084 the parties, their witncsses, and counsel, 
(boys under sixteen entitled to .. a private ex- shall bc excluded therefrom; and the record 
amination and trilll, to which only tbe parties thereof shall not be open to .the public except 
to the case shall be admitted," unless parent, upon oraer of thc judgc"). 
etc., demands public trial); § 6385, St. 1901, See '''The Sociali~ation of Juvenile Court 
c. 106 (depcndent children; thc Court mllY Procedure," by Miriam Van Watere (JouTnll! 
excludc .. all persons other thun the counsel of Crim. L. and Criminology, 1922, XIII, 
and witnesses in thc case, officers of the law or 61). 

VOL. m.-57 897 • 
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Law and Criminology, XII, 339): "One who is accused of crime has a constitutional right 
to a public trial. As to what a public trial is, the courts have differed. If a juvenile court is 
organized as a criminal court for children, any child who comes before it chargl'<i with an 
offense is entitled to a public trial. If the court that deals with him is exercising chancery 
jurisdiction, no such constitutional right exists; and for the purposes of this discussion 
nOll-criminal courts with purely statutory jurisdiction over children will be <'ia5scd, though 
not with technical exactness, as courts of chancery jurisdiction. '1'0 a mind' not warped,' 
as somebody has said, 'by study and practice ofthe law,' it may seem absurd thatthe hearing 
in the case of Johnny .Jones must be public if he is charged in a criminal court \\ith stealing, 
and need not be so if he is charged in a non-criminul court with being delinquent because 
he stole. I shall not now derend this seeming inconsistency. If it is constitutional law, it 
is binding on the courts and legislatures, and can be changed only by constitutional amend
ments. There is no constitutional right to a public hearing when dependency or neglect 
is thc issue; and the court has no right to deny it in cases of 'contributing,' since here it 
acts always as a criminal court, whether or not it has also chancery jurisdiction. Even 
when the right to a public trial e.xists, much discretion is allowed the judge in the matter of 
excluding idle onlookers in the interest of public decency or the good order of the court 
proc'l'Cdings. Prl)bably no reasonable exercise of this discretion would ever be questioned 
by or on behaU of a juvenile delinquent, for the protection of whose sensibilities and repu
tation it is commonly exercised. Indeed, all doubtful questions that have arisen in my own 
experience have had reference to inclusion rather than exclusion. I have sometimes found 
it puzzling to know how far it was just to children nnd their parents to permit their troubles 
to be heard even by q'lalified social observers who \\;shed to usc the clinical opportunities 
afforded by court sessions." 

(3) An adjournment of the court to another place than the regular court
room could not in itself result in preventing publicity, even though the Court 
were held in a lawyer's office or the like, unless during the session there an 
actual prohibition of the public's attendance were issued. Such adjournments 
might, however, involve irregularities of procedure on grounds independent 
of the present principle; and, as they have generally been treated from that 
point of view, 110 definition of the exceptional justifying causes, as allowable 
under the present principle, seems to have been made.4 It would seem that 
exceptions could be recognized. 

§ 1836. Same: (2) Preventing Publication of Proceedings. Does the policy 
of publicity justify and demand, as a necessary deduction, the opportunity 
for the general public of ascertaining the tenor of the proceedings through 
cOlltemporaneou8 printed reports, no less than through personal attendance 
in the court-room? 

C Since the subject is one rather of trial pro- rape; adjournment to a hospital to take the 
cedure than of evidence, no attempt has been VIctim's testimony, held proper); 1842, Le 
made to collect all the precedents. Rulings Grunge v. Ward. 11 Oh. 257 (not at the county 
dealing with the subject are as follows: 1921, scat); 1915, U. S. 11. Lim Tin. 31 P. 1. 504; 
Ex parte Liggett, Cal. ,202 Pac. 660 1892. Bates 11. Sabin, 64 Vt. 511. 514, 24 A tl. 
(committal to State hospital for dipsomaniacs: 1016 (at the judge's house): 1895, Sutton v. 
C. C. P. § 21S5c held to authorize holding of Snohomish, 11 Wash. 24, 39 Pac. 293 (ad
the heuring elsewhere than at the court-house) ; journing to the house of a witness on account 
1897, Reed r. State. 147 Ind. 41, 46 N. E. 135 of his illness, to take his testimony); 189S, 
(in a room other than the usual one): 1877, Selleck 11. Janesville, 100 Wi~. 157. 75 N. W. 
Mohon o. Harkreader, 18 Kan. 383 (at a pri- 975 (adjourning to th,) plaintiff's house, 
vate law office): 1916. State v. Tracy, 34 N. D. on account of her illness. to take her testi-
498, 158 N. W. 1069 (assault with intent to mony). 
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Of the advantages gained by publicity, as enumerated above (ante, § 1634), 
it will be observed that the first sort (the tendency to improve the quality 
of testimony) is here equally to be expected, though not in the same degree, 
and that the second sort is also to be expected, though again hardly in the 
same degree. Publicity b~' contemporaneous reports, furthermore, is, on the 
one hand, the more effective sort, first in that an absolutely larger number 
of persons are certain to be reached, and secondly in that at the present day 
the attendance of representath'es of all classes of the community at court 
sessions is (in cities at least) not so common as it formerly was. On the other 
hand, this mode of publicity is nowadays in our own country much less ef
fective than in England, because ordinarily the newspapers (in cities at least) 
are so neglectful of the civic duties of their occupation that they give onl~' 
scanty space to reports of legal proceedings, and are satisfied with frag
mentary and misleading accounts. It is also less necessary because the 
exploitation of the news of crime usually occurs at the time of its l'ommission 
and of its investigation by the police, so that its use in inducing informed 
persons to bring forward evidence has been mainly exhausted before the time 
of the trial. Finally, it is less necessary, because the absence of this mock 
of publicity would still leave all the advantages and guarantees of the other 
mode in as ample a manner as they existed at common law before daily news
papers existed or followed this practice. There are thus balancing con
siderations; so that the sum of the case seems to be on the whole as it was 
first stated, namely, that this mode of securing publicity is calculated to 
secure the same kinds of advantages as publicity b~' personal attl'lulanee, 
though not to secure them in the same degree. It lIlay be assumed, then. 
that the requirement of publicity calls also for the preservation of this mode 
of securing it, though not with the same urgem·y. 

There ma~', then, properly be exceptions, i. c. situations in whi(·b the ('ourt 
may forbid the printed publication of the proceedings pending the progress 
of the trial. It is usually assumed that such a publication is lawful unless 
a specific order of the Court has prohibited it. The question then is. For 
what reasons maya Court properl~' prohibit it? 

Of palpably just grounds, there are at least two: first that the proceeding 
is only a preliminary or • ex parte' one, and that a publication would therefore 
give an erroneous impression of the conduct of the parties; secondly, that 
conditions of popular emotion exist, amid which the publication before 
verdict rendered would tend to exdte the public mind. to cause pressure 
upon the minds of the witnesses, the judge, and the jury, and thus to do 
injustice to one of the parties by preventing a fair and unbiassed investiga
tion of the facts. The whole question, however, has not been and cannot be 
developed in judicial precedent solely with reference to its evidential bearings; 
for it is commonly complicated with two other matters of law, on the one 
hand, the law of libel by privileged reports, and, on the other hand, the law 
of contempt of court (i. e. obstruction of justice) by comment on a pending 
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trial. For this reason, and for the reason that publicity has also an inde
pendent utility (supra, § 1834), it is hardly possible to say that there is upon 
this subject any rule having reference purel~' to the evidential bearings of 
the polic~' of publicit;\·/ and it is unlikely that. there e\'er will be. 

§ 1836. I Some of the earlier precedents 
aTe 118 follows: ETloland: 1811, R. v. Fisher, 
2 Camp. 56;3 (preliminary examination); 1817, 
Watson's Trial, :12 How. St. Tr. 80, lO!l, III, 
538 (order not to publish the proc£'edings till 
the close of .the trilll; here the proseclltion's 
opening Ilddrcss was so published); 1817, 
Brandreth's Trinl, :12 How. St. Tr. 776, 7i!l, 
(order only); 1817, Turner's Trial, 32 How. 
:;t. Tr. 957 (snme ns in Watson's case); 1820, 
Brunt's and Thistlcwood's Trinls, 33 How. St. 
Tr. 1182, 1335, 1563 (puhlieation presumnbly 
in aid of the accused); 8. c., R. v. Clement. 
4 B. & Ald. 218; see an examination of the 

earlier English cases by Mr. (aftel wards 
L. C. J.) Denman, in 40 Edinb. Rev., 197 fT. 
(1824) . 

United States: 1842, U. S. r. Holmes, 1 
Wnll. Jr. I, 11 (reporters of newspapers were 
by order refused ndmission within the hllr, 
except on condition of not publishing the pro
ceedings pending trial; the Court construed 
the Act of March 2, 1831, Rev. St. § 725, ns 
preventing them from prohihiting the pub
licntion); 1858, Dunham ~. State, 6 Ill. 245; 
1851. Tenney's Cnse, 2::1 :-;. H. 162 (bill in 
equity); 1896, Re Hughes, 8 N. M. 225, 43 
Pac. 692; 1884, State I), Frcw, 24 W, Va. 416. 
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SUB-TITLE IV: SEQUESTRATION 1 OF WITNESSES 

CHAPTER LXI. 

§ 1837. 
. § 

lion. 
~ 1839. 

History i Statutes. 
Probative Purpose and Opera-

Demandable as of Right. 

§ 1840. Mode of Procedure. 
§ 1841. Persons to be Included. 
§ 1842. Disqualification as !. Conse

quence of Disobedience. 

§ 1837. History; Statutell. The expedient of separating a party's wit
nesses, in order to detect falsehood by exposing inconsistencies, seems to 
have been early discovered and long practised in various communities. 
Though probably not in itself older or more widespread than some other 
fundamental notions of proof, nevertheless its age and universalit~r have 
come to be more emphasized in our own legal annals because of the instance 
recorded and l~anded down in the apocryphal Scriptures. The story of 
Daniel's judgment in Susanna's case has given to this expedient a unique 
and classical place in our law as well as in our literature: 

The Hi:JtOTY of Su.mmm: "[Two elders coveted Susanna. a very fair woman and pure, 
the wife of Joacim; they tempted her, but she resisted; then they plotted, and charged 
her with adultery; and she was brought before the assembly;] and the elders said: 'As 
we walked in the garden [of Joacim) alone. this woman came in with two maids, and shut 
the garden doors, and sent the maids away. Then a young man, who there was hid, came 
unto h'!r, and lay with her. Theil we that stood in the corner of the garden, seeing this 
wickedness, ran unto them. And when we saw them together, the man we could not hold, 
for he was stronger than we and opened the door and leaped out. But ha\;ng taken this 
woman, we asked who the young man was, but she would not tell us. Thl."e things do we 
testify.' Then the assembly believed them, as those that were the elders and judges of the 
people .••• But [Daniel.) standing in the midst of them, said: . . . 'Are ye such fools. 
ye sons of Israel, that without examination or knowledge of the tn1th ye haye condemned 
a daughter of Israel?' . . . Then Daniel said unto them, 'Put these two aside. one fllr 
from another, and I will examine them.' So when they were put asunder one from another. 
he ('ailed one of them, and said unto him:: 'Now then, if thou hast seen her, tell me. under 
whllt tree sawlost thou them companying together?' who answered, 'Under a mastick trC('.· 
And Dllniel said, 'Very well; thou hast lied against thine own head.' ... So he put him 
aside, and commanded to bring the other, and said unto him,3 ••• 'Now therefore tell 

§ 1837. 1 This term for the process of plac
ing prospective wiinesses out of the hearing 
of a testifying witness haB precedent in the 
usage of Louisiana (37 La. An. 463). of Texns 
(3 S. W. (39). and of Georgia (Code Index. 8. v. 
.. Witness "). lind seems preferable to any 
other; there is indeed no other single tel m in 
acceptance. In the Southern States, by an 
early usage of obscure origin. it is termed (c. o. 
in 2 Swan 257) .. putting under the rule," tho 

worl1 .. rule" being merely the original English 
term for" order of court." 

: Here Daniel. in several lines of "itupera
tion. prophesies the elder's downfall; it would 
seem that this indicates a desire to anger and 
confuse the v.itness. preventing bim from recol
lecting the details of his story if he had in
vented one. 

I Hero again came disconcerting anathema. 
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me, under what tree didst thou take them companying together?' who answered, 'Under 
an holm tree.' Then said Daniel unto him, 'Wdl; thou hast also lied against thine own 
head.' . . . With that, all the assembly cried out with a loud voice, and praised GOd who 
saveth them that trust in him. And they arose against the two elders, for Daniel had con
victed them of false witness, by their own mouth. • .. From that day forth was Daniel 
had in great reputation in the sight of the people." 

The story of Susanna.'s vindication, 'sanctioned as it was by its place in the 
Scriptures, came to serve as a powerful argument in English courts, after the 
spread of printing and the popularization of the Bible made the people at 
large familiar with it. From almost the beginning of our recorded trials, 
the story is found repeatedly cited, and was a favorite text of invocation for 
those who hoped in the same way to prove their innocence.4 

Meantime, however, it is dear that the expedient already had in English 
practice all independent and continuous existence, even in the time of those 
earlier modes of trial which preceded the jury and were a part of our inherit
ance of the common Germanic law. It appears to have been customary to 
examine separately the secta-witncsses 5 and the transaction- and document
witnesses,6 as well as other persons from whom a consistent story was ex
pected in order to obtain legal action; 7 and the process seems to have had 

4 Circa 1460, Sir John Fortescue, L. C., in Wallingford and Oxford v. Abbott Walkelin, 
his Dc Laudibus Legum Anglim, c. 21, dilates Bigelow's Plac. Ang. Norm. 198,201 (contro
on the marvel of its success. Other examples: versy over a right of market; n number of 
1603, Sir Walter Raleigh's Trial, Jardine Crim. men of the county were chosen in order by 
Tr., I, 419 (" My lords, for the matter I desire, their oaths to decide the claim, but" segregnti, 
remember too the story of Susannah; she was Qui jurarcnt, divers is opinionibus causam Buam 
falsely accused, and Daniel called the judges confundebant," and their diversities arc then 
'fools, because without examination of the stated in detail). 

'truth tlicy hnd condemned a daughtcr of 7 The expedient was used in examining the 
Israel,' and he discovered the false witnesses summoners in a writ of mortdancester: Brit
by asking them questions"); 168a, Sidney's ton, b. III, c. 10, § 9 (Nichols, II, 92) (as to re
Trial, 9 How. St. Tr. 817, 861 (cited by Sidney, summons in mortdancester, where the tenant 
arguing for himself); 1684, Rosewell's Trial, denies that he was first summoned, "let the 
10 How. St. Tr. 147, 190; 1696, Cook's Trial, summoners be examined, and if upon exami-
13 How. St. Tr. 3ll, 3·18, note; Fenwick's nation they are found to disagree in the cir
Trial, 13 How. St. Tr. 537, 722; 1725, Brad- cumstanccs of the summoning, let the tenant 
don, Observations on the Earl of Essex's be adjudged quit as to the default, and the 
Murder, 9 How St. Tr. 1229, 1278, 1283, 1294. summoners in mercy. And if they arc found 

There appear!; to be no mention of it in the to agree, then he may defend the summons by 
recorded trials about Uw time of the great his law"). See also, for this, Fleta, b. V, c. 3, 
dramatist's earlier life in London. Yet one § 7; b. VII, e. 6, §§ 12, 13, 20. 
likes to imagine that his .. Daniel come to A good example of this practice with the 
judgment" was inapnred by the talc of some summoners occurs in Bracton's Note-Book, 
trial known to him in which an appeal to this pI. 10, where" omncs discordant adinvicem." 
story had furnished a theme for populur dis- Compare also the proceeding with the grand 
cussion; it could 110t huve been Raleigh's trial, jury, Quoted in Stephen, History of the Crimi
for the lines in the" Merchant of Venice" had nul Law, 1,248; 1300+, MS. Lex Mercatoria, 
already been printed some three yenrs. citcd by Mr. A. T. Carter, in 17 L. Q. Rev. 247 

6 See instances from Bracton's Note-Book, (sequestration shown to be a purt of the pro
cited in Thayer, Preliminary Treatise on Evi- cedure in the early market-courts); 1630 (?), 
dence, 14; from the Norwich Custumal (ante Hudson's Treatise on the Star Chamber, p. 204. 
1340), quoted in Buteson's Borough Customs, Quoted in Leadam's Select Cases in the Star 
1904, I, 203, Selden Society, vol. XVIII. Chamber, Seld. Soc. Pub., vol. XVI, p. xxxiv. 

5 Sec instances collected by Professor In short, it would seem that the value of the 
Thayer, Prelim. Trentise, 20, 22, 98; Pol- practice was well understood on all hands, and 
lock and Maitland, Hist. Eng. Law, II, 635, that it was resorted to in any sort of proceeding 
037. To these add the following: 1158 (?), in which it was appropriate. 
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substantially the 
to-day: 

same object and probative operation that we find, in it 

• 

_ _ u, -• 
I . 

1318, Anon., PI. Ab. 351, col. 1, London: 8 "The justices immediately called the four 
witnesses before them and examined each of them separately as to the making, sealing, 
and place and time, how and when [an alleged deed of release was made,] and other na'eS
sary circumstances touching the deed. . . . [Three of the four had said thatJ on a certain 
Thursday they all came together to the manor . . . and found there this said Richard, 
who showed them the said writing and said it was his deed. Each of them was asked, sepa
rately nnd by himself, at what hour they came there, and in what building in the manor 
Richard showed them the writing, and how he was dressed. One of them said that they 
came there in the morning before sunrise, and that the writing was shown to the four wit
nesses in the queen's chamber in the manor, and Hichard was in a German tunic 
'de medleto,' and was shod in white shoes. The second said that they came at six o'clock, 
and the writing was shown to the four witnesses at this hour in the hall of the manor. The 
third said that they came, all at the same time, at nine o'clock, and Richard showed them 
the "'Titing in the stable of the manor and he had on a black cloak. The fourth witness, 
William de Codinton, said that he never came to the manor \\;th the said three 
and never kp.ew or heard of the making of the writing" except from the others' report. 
And judgment was given against the deed. 

It was natural enough, when trial by jury had developed and the jurors 
had come to rely much upon the testimony of witnesses brought into court 
before them (that is, perhaps, after the 1400s), that the ancient expedient 
should continue to be applied in these new conditions. From the beginning 
of this epoch, and onwards, it is clear that the practice was well known and 
often used.9 There is perhaps no testimonial expedient which, with as long 
a history, has persisted in this manner without essential change. 

The practice of course crossed the water with the common law. To-day, 
in many jurisdictions of the United States and Canada, statutes have ex
pressly (though unnecessarily) made provision for sequestration, usually 
concerning its employment before committing magistrates.1o Occasionally 

8 As quot*"l. in Thayer, ubi supra, 99. 
v Examples: Circa 1460, Fortescue, Dc 

Laudibus Legum, e. 26; 1571, Duke of Nor
folk's Trial, Jardine's Crim. Tr., I, 191: 1600. 
Earl of Essex's Trial, Jardine's Crim. Tr., I, 
349 ; 1665, Guilliams v. H ulie, 1 Sid. 131; 
1684, Rosewell's Trial, 10 lIow. St. Tr. 147, 
160; 1696, Charnock's Trial, 12 How. St. Tr. 
1396; 1754, Canning's Trial, 19 How. St. Tr. 
330: 1775, Trial of Maharajah Nundocomar, 
20 How. St. Tr. 934; 1793, Hudson's Trial, 
How. St. Tr. 1021. 

10 CANADA: Alberta: Rules of Court 1914, 
R. 190 (like Onto Rule 254); Manitoba: 
Rev. St. 1913, C. 46, Rule 5~4 (the judge may 
order "some or al\ of the witnesses" to be re
moved, including" allY party to the cause or his 
solicitor, intending or subpamaed to give evi
denee": or he may require the party to be 
examined before his other witnesses; and he 
may punish any witness who disobeys. and 
may "exclude the testimony of any witness 
who returns to or remains in the Court with-

out leave of the judge "); Ontnrio: Rules of 
Court 1914. § 254 ("The judge shall at the 
request of either party order a witness to be 
excluded," and also" if the judge deems it ex
pedient, a party intending to give evidence; 
or he may require such party to be examined 
before the other witnesses in his beha\£": in 
discretion the judge may exclude the testimony 
of "any witness or party" who disobeys). 

Ul'o"ITED STATES: AlaJJka: Compo L. 1913, 
§§ 2423, 1492 (like Or. Laws 1920, §§ 1788, 
854, 1601. 831): Arizona: Rev. St. 1913, 
P. C. § 882 (committing magistrate may ex
clude all witnesses while one is examined. and 
may also cause them to be kept separate): 
§ 883 (he may also on defendant's request ex
clude al\ persons except prosecutor. counsel, 
officers having defendant in custody, and 
clerk): Arkansas: Dig. 1919, § 2928 (on ac
cused's request, committing magistrate may 
exclude al\ persons except clerk, peace officer, 
prosecutor. accused. parties' attorneys, and 
witness under ~amination); § 2929 (he may 

903 



§ 1837 SEQUESTRATION OF WITNESSES [CHAP. LXI 

-
the statute serves to determine one of the mooted points hereafter to be 
noticed. -• 

also cause the witnesses to be kept separate (committing magistrate may order separation, 
from each other and out of hearing of the wit- snd must do so on request of either party; 
ness deposing); § 4191 (civil cases; "If either but not so as to exc;ude the defendant, his 
party require it, the judge may exclude from counsel, the peace officer, the Commonwealth's 
the court-room Ilny witness of the adverse attorney, or the prosecutor); Maine: Rcv. St. 
party not at the time under examination, so 1916, c. 135, § 12 (committing magistrate may 
that he may not hear the testimony of the separate witnesses for accused from witnesses 
other witness"); California: P. C. 1872, § 867 against him, and may examine "cach one sepa
(committing magistrate "may exclude all wit- rately from all the others"); lrlassachusells: 
neeses who have not been examined; he may Gen. L. 1920, c. 248, § 38 (scparate examina
also cauae the witneeBcs to be kept separate, tion authorized, in proceeding to free a person 
and to be prevented from conversing with each under restraint, of the person and of witnesses) ; 
other until they are all examined "); § 868 (he c. 148, § 4 (same for fire marshal's inquest) ; 
"must also, upon the request of the defendant, c. 38, § 8 (at inquests of death, the witncsses 

. exclude from the examination cvery person ex- may be kept separate); c. 55, § 10 (same for 
cept his clerk, the prob"cutor and his counsel, election inquest.); c. 276, § 39 (committing 
the attorney-general, the district attorney of magistrate may exclude all other witncs.«·s 
the county, the defendant a:ld his counsel, and during the examination of one, and may sepu
the officers having the defendant in custody") ; rate" the ",itnesscs for or against the prisoll£'r." 
C. C. P. 1872, § 2043 (" If either party rc- 80 as not to conver~e); Michigan: Compo L. 
quires it, the judge may exclude from the 1915, § 15679 (committing magistrate may 
court-room any witness of the adverse party separate the witnesses, etc.); Minnc.~oto.: 
not at the time .::::~er examination, so that Gen. St. 1913, § 9082 (committing magistrate 
he may not hear the testimony of the other may in discretion exclude sll witnesses not 
witnesses; but a party to the action or pro- testifying, and may direct "the witnesses for 
ceeding cannot be so excluded, and if a corpo- or against the prisoner to be kept separate" 
ration is a party thereto, it is entitled to the until examined); Mi8souri: Rev. St. 1910, 
preser-ce of one of its officers, to be designated § 3823 (committing magistrate; like Cal. 
by its attorney"): Connecticut: Gen. St. 1918, P. C. § 867); .Montana: Rcv. C. 1921, § 2;.50 
§ 239 (coroner may sequestrate witnesses); (fire marshal's investigation; witnesses may 
Georgia: Rev. C. 1910, § 5869, P. C. § 1043 be separated, etc.); §§ 11781, 11782 (like Cal. 
("In all csses, either party has the right to P. C. §§ 867, 868); § 10660 (like Cal. C. C. P. 
have the witneeses of the other party examined § 2043); Nebra8ka: Rev. St. 1922, § O!JSO 
out of the hearing of each other; the Court (committing magistrate, "if requested, or if 
will take proper care to-effect this object LIS far he sees good cause," shall order separate exnmi
as practicable and convenient; but any mere nation, snd separation of witnesses on one side 
irregularity shall not exclude the ",itness"); from those on the other); Nevada: Rev. L. 
Idaho: Compo St. 1919, § 8030 (like Cal. 1912, § 6984 (during defendant's examination 
C. C. P. § 2043); § 6476 (in any case the Court before committing magistrate, witnesst'S 011 

may in discretion "exclude any and all wit- either side shall not be present; and the 
nesses in the eaus~ "); §§ 8752-8753 (like Cal. magistrate may exclude all unexamined wit-
P. C. §§ 867, 868); Illinois: Rev. St. 1874, nesses during the examination of one. and may 
C. 361 (committing magistrate may exclude, cause witnesses to be kept separate and bo 
during a witness' examination, other witnesses. prevented from conversing with each other 
or separate the witnesses so that they cannot until all are examined); § 6985 (he shall on 
converse with each other until they have been defendant's request exclude all persons except 
examined); Iowa: Code 1897, § 5225, Rev. the clerk, prosecutor and counsel, attorney
Code, § 9179 (committing magistrate may ex- general, district attorney of county, defendant 
elude all witnesses except the one testifying, and his counsel, and officer having him in cus
and may cause witnesses to be kept separate) ; tody); § 5449 (civil cases; like Cal. C. C. p. 
§ 5226, Rev. Code § 9180 (he must also ex- § 20·13); New Hampshire: Pub. St. 1891. 
elude on defendant's request all persona except e. 252, § 11 (sequestration allowable on prc
the attorneys and certain officers); Kansas: Iimlnary cxamination by magistrate); N CID 
Gen. St. 1915, § 7959 (committing magistrate Mexico: Annot. St. 1915, § 3211 (committing 
may in discretion exclude all witnp3ses not magistrate may exclude all unexamined wit
being examined, and, "may direct the wit- nesses during another's examination, and may 
nesses for or against the prisoncr to be kept keep witnesses apart and prevent them from 
separate so that they cannot converse "ith conversing until all have been examined); 
each other until they shall have been ex- New York: C. Cr. P. 1881. § 202 (committing 
amined"); Kentucky: C. C. P. 1895, § 601 magistrate may sequestrnte witnesses while 
(judge may order separation, not to include others are examined, and must do so while 
parties or court officers); C. Cr. P. §§ 62, 63 defendant is examined); Con, St. 1919, § 4562 
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§ 1838. Probative Purpose and Operation. The process of sequestration 
consists merely in preventing one prospective witness from being taught by 
hearing another's testimony: 

Circa 1460, Chief Justice FORTESCUE, De Laudibus Legum Anglire, c. 26: "And if neces
sity requires, the witn~ses may be separated, until they have testified to whatever they 
intended, so that what one says shall not instruct or warn another how to testify (.'on
sistently." 

1824, KIRKPATRICK, C. J., in State v. Zellers, 7 N. J. L. 226: "The less a witness hears 
of :mother's testimony, the more likely he is to declare his own knowledge simply and 
unbiassed." 

1872, FREE~J..\.N, J., in Wisener v. Maupin, 2 Ba.,t. 342, 357: "The object being to pre
vent the witnesses ,,;th feelings interested from being prepared to meet the statements of 
'\\;tnesses already made, and to compel them to rely on their own memory for the aCCU
racy of their statements without being warped or influenced in their statements by what 
they have already heard deposed." 

1902, MCCLELLAN, C. J., in Louist'illc &: N. R. Co. v. York, 128 Ala. 305, 30 So. 676: 
"The purpose to be subserved in putting witnesses under the rule is that they may not 
be able to strengthen or color their own testimony, or to testify to greater advantage in 
line with their bias, or to have their memories refreshed, sometimes unduly, by hearing 
the testimony of other witnesses; and it is legitimate argument against the veracity or 
fairness of a witness to say that his testimony has been developed along the lines of his 
inclination in the case by the opportunities he has had, from hearing the other 
to refute them or to amplify his own statements to meet the exigencies of the trial." 

. But the probative service thereby rendered is somewhat different according as 
the witnesses separated are called for opposing parties or for the same parties. 

(1) If the hearing of an opposing witness were permitted, the listening wit
ness could thus ascertain the precise points of difference between their testi-

(before n committing mngistrate, no witnesses those on the other, ns the Court directs); § 721 
arc to be present during accused's examination; (party requesting separation may designate 
during any witness' examination, others may BOme or all for the purpose); § 723 (witnesses 
be sequestrated) ; North Dakota: Compo L. thus sequestrated are to be instructed not to 
1913, §§ 10603, 10604 (like Cal. P. C. §§ 867, converse about the case Dor to read reports of 
868. adding. "and such other person as he mny testimony); Utah: Compo L. 1917. § 7207 
designate" after "defendant and his counsel ") ; (like Cnl. C. C. P. § 2043): §§ 8748-8749 (like 
Ohio: Gen. Code Ann. 1921, § 13512 (commit- Cal. P. C. §§ 867, 868); § 1789 (exclUsion of 
ting magistrate may" if requested. or if there spectators in trials involving indecencies; 
is good cause therefor," order sel'eration of "provided that in any cause the Court may in 
witnesses); Oregon: Lnws 1920, § 854 (like itt! discretion. during the examination of a wit
Cni. C. C. P. § 2043); § 1788 (cowmittingmag- ness, exclude any and all other witnesses in the 
istrate "may exclude thll witnesses who have cnuse"): Vermont: Gen. L. 1917, § 1888 
Dot been examined during the examination (separation allowable in discretion, on demand 
of the defendant or during the examination of either party, in n county court): § 1982 
of a witness for the State or the defend- (separate exsmination of witnesses demandable 
ant"); Philippine lsi. P. C. 1911. Gen. Order by either party in criminal cnscs); Viroinia, 
58 of 1900, §§ 39, 40 (similar to Cal. P. C. Code 1919. § 4843 (witnesses may be seque8-
§§ 867, 868); Poria Rico: Rev. St. & C. 1911, trated by committing magistrate); Weal 
§ 1518 (likc eel. C. C. P. § 2043); Tennessee: Viroinia: Codc 1914. c. 155, § 13 (eommit
Shannon's Code, 1916, § 5599 (pnrty is not to ting justice may sequestrate witnesses); Wi8-
be put under the ruie when he is a v.itness); conain: Stats. 1919. § 4788 (committing 
§ 7020 (committing magistrate may sequ"s- magistrate may in discretion exclude wit
trate witnesses): Texas: Rev. C. Cr. P. 1911, nesses other than the one examined, and may 
§ 719 (nt either purty's request, witnesses on cnuse thc separation of "the witnesses for 
both sides muy be removcd so as not to hear or against the prisoner"); Wyomino: Compo 
testimonY of any other witness); § 720 (those St. 1920, § 7357 (like Oh. Gen. Code Ann., 
on one side mayor may not be separated from § 13512). 
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monies, and could shape his own testimony to better advantage for his cause. 
The process of separation, then, is here purely preventive; i. e. it is designed, 
like the rule against leading questions, to deprive the witness of suggestions 
as to the false shaping of his testimony. 

(2) But the sep~ration of witnesses on the same side may do something 
more thun this. It is equally preventive, in that it deprives the luter wit
ness of the opportunity of shaping his testimony to correspond with that of 
the earlier one. But it is, additionally, detective in its effects; i. e. it exposes 
their dift'erence of statement on points on which, had they truly spoken, 
they must have made identical statements. This variance of statements is 
the significant achievement of the witnesses' separation, and seems to rest for 
its probative cogency on two salient circumstances, namely, (a) that the wit
nesses speak upon the same side, and (b) that the subject of their statements 
is the details of a single occurrence. 

(a) The first circumstance serves to remove uncertainty, by fixing un
mistakably upon one party's case the whole burden of error. Where two 
persons, claiming to have been present on the same occasion with equal 
opportunities of observation, are called upon opposite sides and contradict 
each other, the contradiction does not of itself establish anything; it may 
indicate that one of the two is falsifying, but it does not indicate one rather 
than the other as the falsifier; it is still open to either side to claim its witness 

• 

as the truthful one, so that neither side is clearly fixed with the error or 
falsity. But where both speak for the same party, contradicting each other, 
it is manifest without anything further that the error is upon that particular 
side; the result is achieved by mere comparison of statements, without the 
necessity vf first granting credit to an opposing witness and without any 
of the troublesome uncertainty which arises from being forced to weigh their 
respective credits.1 

(b) The second circumstance, mentioned above, emphasizes the prob
ability of a downright manufacture of testimony. The truth of the main fact 
is put forward by the party as confirmatively established by the harmony 
of their joint testimony; and, where two person's come purporting to have 
observed the same event in the same way, the details of that fact, necessarily 
and equally open to their observation at the same time, ought to produce the 
same harmony of impression, and therefore of testimony. If, then, that 

'harmony disappears upon furt.her questioning as to these details, one of two 
inferences follows: Either (b) there is an honest mistake, in observation or 
in memory on the part of one; but the former is less likely to the extent that 
the one fact was n·.!cessarily connected in observation with the other, and the 
latter is almost impossible where (as is usual) the statements are positive, 

§ 1838. 1 Compare the theory of 'incon- collected in the present author's "Principles 
sistent statements of the Shme l1.itncss (ante, of Judicial Proof, as given by Logic, Psy
§ lQI7). chology, and General Experience, and illus

From the point of view of the logic and trated in Judicial Trials" (1913), especially 
psychology of tcstimony, see the materials §§ 234-243, 324-333. 
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and therefore mere failure of memor~' does not serve to explain; moreover, 
even an honest mistake as to details shO'l,ys the probability of a mistake on the 
main fact. Or, (bb) there is a collusive arrangement, or a deliberate intention 
by one, to testify falsely; for, if on connected matters of detail, which by the 
operation of the senses ought equall~' to have produced identical impressions 
and therefore identical statements, there is no 'harmony, then the apparent 
harmony of statement on the principal fact can be explained only as artificial 
(i. e.) as the result of an individual plan or It combination to manufacture false 
testimony. This not only discredits one or both of the witnesses in all their 
testimony, but also throws suspicion on the entire mass of evidence of that 
party, if this fabrication by the witnesses may seem to have been known to 
him. More concisely and less accuratel~': If matters A, B, C, and D must 
have happened together, then a disagreement as to the tenor of matters 
B, C, and D, by witnesses called on the same side to prove A, indicates 
probable perjury by one or more as to A, and possible subornation of perjury 
by the party. 

The weight of this exposure of contrary statements is of course diminished 
according to the. degree of possibility of honest mistake, which in turn de
pends upon the necessariness of connection between the facts testified to and 
upon the extent to which one or more of the witnesses venture positive 
statements as to details. Moreover, the expedient is not invariabl~' successful 
even where perjury does exist, because either a concerted working out of false 
details, or a cautious failure of memory, beyond the circle of the main fact, 
may sometimes baffle all efforts at detection. But when all allowances are 
made, it remains true that the expedient of sequestration is (next to cross
examination) one of the greatest engines that the skill of man has ever in
yented for the detection of liars in a court of justice. Its supreme excellence 
consists in its simplicity and (so to speak) its automatism; for, while cross
examination, to be successful, often needs the rarest skill, and is always full 
of risk to its "cry employers, sequestration does its service with but little 
aid from the examiner, and can neyer, even when unsuccessful, do serious 
harm to those who haye invoked it. 

From the following passages some illustrations of its working may be 
gathered: 

, 

'1679, Kerne's Trial, 7 How. St. 1'r. 70i, 709; charge'of being a priest; two women, 
Edwards and Jones, were offered to testify to hearing him say mass. Defend<.t.nt: "1 desire 
to ask her what discourse she had with Mary Jones, the other witness, for she has been 
instructing her what to say, and that they may be examined asunder"; which was granted. 
L. C. J. SCROGGS: "Did she [Jones] tell you what she ('ould say?" EdwarM: "She did." 
L. C. J.: "\\llat?" Edwards: "She went once to hearken, and she heard Mr. Kerne say 
something in Latin, which she said was mass." L. C. J.: "Call the other woman; you 
shall now see how these women agree." Clerk: "Call Mary Jones." L. C. J.: "Let the 
other woman [Edwards) go out .... What did you tell her you could say'!" JO'lles: "I 
told her .•. he said somewhat aloud that I did not understand." L. C. J.: "Did you not 
tell Margaret Edwards that you heard him say mass?" Jones: "No, my lord." L. C. J.: 
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"Call Margaret Edwards again. Margaret Edwards, did Mary Jones tell you that she 
heard Mr. Kerne say mass?" EdwarM: "Yes, Illy lord." Jonea: "No, I am SUre I did 
not, for I never heard the word before, nor do not know what it means." L. O. J.: "So 
they contradict one unother in that." 

1683-1725, BraddO/t'a Obaerrationa on tile Earl of Eaacx'alt/urder, 9 How. St. Tr. 1229, 
1276; the Earl of Essex, in 1683, suspected of plotting with Protestants against Charles 
II, had been found dead in the 'rower with his throat cut; it. was given out as a suicide; 
but Braddoll collected much evidence to prove that a band of ruffians, hired by the Papist 
Duke of York, who succeeded in 1685 as James II, had murdered the Earl; three of the 
guards had deposed, however, to giving the Earl a razor at his request just before his death. 
Braddon, who was convicted of seditious libel, afterwards published a defence, in which 
the guards' story is thus dealt with: "That this story, of the delivering the razor to my 
lord a little befo:'C his death, is the forgery of those who were privy to my lord's murder, 
appears very plain from the notorious contradictions as to the time of .Ielivering this razor 
to my lord [for one said he delivered it the day previous, another put it at the early moming 
of the sume day, and the third at a few moments before his death) .•.• If any gentleman 
shall say that al\ these three attendants upon my lord at the time of his death agree in this, 
viz. that there was a razor delivered to my lord when prisoner in the Tower, and that their 
contradictions are only in the point of time when this razor was delivered to his lordship 
- it is true they are [only) circumstantial contradictions in the time of delivering this razor 
to my lord of Essex. And the contradiction of the two elders, in their charge of adultery 
against Sus'lnna, wru, only in point of the place where they took Susanna. in adultery. For 
the first of those elders swore that they took Susanna in adultery under a mastick-tree; 
but the second swore it was under a holm-tree; but both these conspiring accusers agreed 
in the main, viz. that they took her in adultery. Yet nevertheless, by their contradictions 
as to the tree under whieh they pretended to have taken her in adultery, Daniei convinced 
the whole Court, which before had rashly condemned Susanna, that those two conspiring 
accusers had falsely swom against Susanna. . . • And I never yet heard any person deny 
Daniel's wisdom and justiee in this detection. . . • [Had the coroner, in the Earl's case, 
caused the three guards to be separately examined aild their rontradictions been e~-posed, 
then the jury must have believed] tImt they were all three preengagccl falsely to swear 
what might influenee tile coroner and his jury to believe that my lord himself cut his own 
throat .••• That those warders and servant, who would have proved my 19rd 'felo de se,' 
have for that purpose sworn what is false in every material part of their evidence, doth 
plainly appear from this one consideration or ma.xim relating to proofs, viz.: When two or 
more who pretend to be co-witnesses to a fact shall contradict one another in some material 
circumstance relating to tIlat fact, those contradictions strongly conclude that they have 
~worn falsely." 

1685, Oatea' Trial, 10 How. St. Tr. 1079, 11;',8; in this trial the notorious perjurer was 
at last brought to book; the case turning upon the truth of Oates' statement that he W8..'1 

in London on a. certain day, and his witnesses having differed ,,;dely in their description 
of his dress when he was seen by them, Oates complained: "What does it signify, my lord, 
whether the wig were long or short, black or brown?" L. C. J. JEFFltEYS replied: "We 
have no other way to detect perjuries but by these circumstances, . . • as in a contro
versy about words, were they spoken in Latin or in English, and so to all and pos
tures of sitting, riding, or the like; as you know the perjury of the elders in the .Cllse of 
Susanna was by their different testimony in pllrticular circulllstances discovered." 

1915, John Ad!le Curran, K. C., Reminiscences, p. 13: "On one occasion I defended 
a prisoner before Chief Justiee Whiteside. My defence was tI1at the case for the prosecution 
WIIS grounded on the concocted story of the two Crown and I relied on contra
diction, one by the other, in their evidence Oil facts not material to the issue. In my address 
to the jury I called their attention to the cllse of Susannah and the Elders, which, though 
not admitted by all to be part of the Scripture, was at all events very ancient history. There 
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the witnesses had, as here, bl'Cn ordered out of court, with the rcsult that, though agreeing 
in their concoeted story, the Elders differed upon un apparently inllnaterial fact, the name 
of the tree under whieh the al1cged offence had bcen committed, the rcsult being the acquittal 
of the woman. 

"The Chief .Jm.tiec, in charging the jury, said that such nn IIrgument (~ould not apply 
in every case, as otherwise one might argue that the history of the crm·ifixion of Our Lorr! 
WIIS false, beeausc the Gospels nppnrently (lifTereri lIS to whether both thie\'cs were im-

• pcmtent. 
" At all e\'cnts. the jury considered the ca.~e of SUsllnnah was good enough for them, and 

ncquitted the prisoner." 

§ 1839. Demandable as of Right. A difference of judicial opinion exists as 
to whether sequestration is demandable a~ of right, or is grantable only in the 
trial Court's discretion. 

It seems properly to be demandable as of l'i~llt, pl'ecisel~' as is cross
examination. In the first place, it is simple and feasible. III the ncxt place, 
it is. so powerful and practical It wcapon of defence that 110 contillgen('~' ('an 
justify its denial as being a mere fOl'lI1alit~· or an empty scntimcntalit~·. J n 
the third place, in the case when it is most useful (namely, a ('olllbination to 
perjure), it is almost the onl~' hope of an innocent opponcnt. After all i~ 
said and done, the fact. remains (as Sir James Stephen has declared,l out 
of a. lengthy experience as a criminal judge) that suceessful perjur~' is alwa~·s 
a possible feature of human justice. No rule, therefore, should eyer be laid 
down which will by possibility deprive an opponent of the dwnce of exposing 
perjury. Finally, it cannot be left with the judge to sa~' whether the resort 
to this expedient is needed; not even the claimant himself (:an know that 
it will do him service; he can merely hope for its success. He must be allowed 
to have the benefit of the chance, if he thinks that there is such a chance. 
To require him to show some probable need to the judge, lind to leave to 
the latter the estimation of the need, is to misunderstand the whole virtue 
of the expedient, and to deny it in perhaps that \"(~ry situation of forlorn hope 
and desperate extreme when it is most valuable and most demandable: 

1870, SNEED, ,J.. in Rainwater v. Elmore, I Heisk. 363, 365: "The lawyer who has prac
tised long in jury cases cannot have failed to observe that the practice of permitting wit
nesses to hear each other's testimony has often r(.'Sulteri in a great and gross abuse of public 
justice. Human nature is frail, and that frailty is as often illustrated in the witness box 
115 elsewhere. The witness in an excited litigation often hecomes the mere partisan of the 
litigant whose cause he represents .... [He oftcnJlapses into the conviction that the scene 
before him is a mere tilt and tourney, in which he enters to o\'erturn and countervail the 
testimony of the adverse party. He has heard the evidence of his own part~· in regard to 
the transllction, and perhaps he remembers it somewhat differently; but a conflict would 
be fatal, and he often reasons his flexible conscience into the opinion that his own memory 
is at fault and the statement of his confederate is the true version; and he therefore corrob
oratcs it. He has heard the testimony of the all verse party, and his ingenuity is taxed at 
once to strike it where it is vulnerllble Ilnd to destroy it; a hrief alld w\lispered conference 
behind the bar, and he finus one of his own party who saw the transllction as he saw it; 

§ 1839. I Rist. erim. I,aw. 1.403 {" Under protection against perjury ever has been or 
particular circumstances, no really effcctual ever can be dC\'iscd "). 
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and the thing is done. Of what value is cross-examination that most efficacious teat of 
truth under such circumstances? The witness who is disposed to ignore the truth may 
now defy the onset of the most skilCul cross-examination; and even he who would fain lean 
towards an honest story finds himself confounded, and often yields his own com;ction, to 
adopt the strong, emphatic statements of another. The object of the trial is to elicit the 
truth; but under such circumstances and in an excited controversy the truth is as often 
smothered as disclosed. . . . This doctrine, that upon the mere motion or suggestion of 
a party it does not srem :t matter of right [to order the witness('s' separation!, appears to 
be traceable to the darker ages of English jurisprudence .... We have no hesitation in 
declaring that snch a doctrine cannot stand the test of principle, and that it is utterly incom
patible with the perfect enjoyment of the right of a fair trial gunran'reed by the laws to the 
dtizens of this country." 

The most~that:ought;to be conceded to the judge is to refuse an order of 
sequestration where it does not appear to be asl;:ed in good faith, i. e. not in 
the honest hope of exposing false testimon~·, but merely to obstruct the trial 
or to embarrass tlle opponent's management of his case. 

A few Courts-concede that sequestration is demandable as oE right.2 But 
the remainder, following the early English doctrine,3 hold it grantable only 
in the trial Court's discretion; 4 declaring usually, however, that in practice 

2 Eng. 1837, R. t>. Murphy. 8 C. & P. 307 to the accused WfiB natural enough in the 
("almost a right for the epposite party"); WOOs. when the nccused (ante. § 5i5) could 
1852. R. v. Newmnn. 3 C. & K. 260 (ordered if not as of right have his own witnesses sworn 
the opponent insists. e\'en where the witness or even called. • 
is also the prosecutor); l/. S. 18i4. Meeks In the taking of evidence before the Houses 
v. State. 51 Ga. 429.432. 8emble; iS9i. Shaw v. of Parliament there was sequestration as u. 
State. 102 Ga. 660. 29 S. E. 4i7; 18il. Walker matter of course for all cases: 1811. Berkeley 
v. Com., 8 Bush. Ky. 86.89. 96. semble; 1881, Peerage Trial. Sherwood's Abstract. 151; 
Salisbury v. Com .• 79 Ky. 425, 432; 1824. 1828. Taylor r. Lawson. 3 C. & P. 543. 
State v. Zellers. 7 N. J. L. 224 ("the strict rule 4 Besides the following rulings. the statutes 
is that they [defendant's witnessesj should be cited ante. § 183i. have often a bearing: 
out of court [during the prosecution's testi- Federal: 1904. Brombcrger v. U. S .• 128 Fed. 
mony]"); 1852. Nelson t·. Stnte.:.. 3wan Tenn. 346. C. C. A. (one \\itness); Alabama: 1849. 
237. 257; 18iO. Rainwater v. Elmore. 1 Heisk. McLean v. State. 16 Ala. 6i2. 6i3; 186i. 
Tenn. 363 (see quotation 8upra; but the mo- Wilson r. State. 52 Ala. 299. 303 (but" should 
tion JDust be supported by nffida\it); 1917. rarely if ever be \\ithhcld"); 1898. McClellan 
Bishop v. State. 81 Tex. Cr. 96. 194 S. W. 389 v. State. 117 Ala. 140. 23 So. 653; 1904. 
(murder; held. that" the statute guarantees Parrish v. Stntc. 139 Ala. 16. 36 So. 1012; 
a substantial right"; quoting the above lan- California: 1897. People t>. McCarty. 117 
guage with approval); 1869. Gregg 11. State. Cal. 65. 48 Pac. 984; Gcoruia.: 1853. Johnson 
3 W. Va. 707. 709. v. State. 14 Ga. 55. 62 (but intimating that it 

More than a dozen other jurisdictions reach is the right of the prosecution); Illinoi3: 1860, 
the same result by statute (anle, § 1837). Errissman t>. Errissman. 2.';, Ill. 136; Illdial!a: 

31696, Cook's Trial. 13 How. St. Tr. 311. 1850. Porter v. State. 2 IN!. 435 ("a favor. it 
348 (L. C. J. Treby: "It is not neccssary to be is true. rarely refused"j; 1904. Coolman v. 
granted for the asking; for we arc not to dis- State. 163 Ind. 503. i2 N. E. 568; Indiall 
COurage or cast any suspicion upon the wit- Terr.: 1898. Parker v. U. S .• 1 Ind. Terr. 592. 
nessel!, when there is nothing made out against 43 S. W. 858; Iou:a: 1871. Hubbell v. Ream. 
them: but it is a favour that the Court may 31 Ia. 289. 290 (but it is "rarely withheld ") ; 
giant. and docs grant sometimes. and now 1900. State v. Ds\is. no Ia. 746. 82 N. W. 
does it to you; though it be not of necessity"); 328; 1904. State v. Worthen. 124 Ia. 408. 100 
1696. Vaughan's Trial. 13 How. St. Tr. 485. N. W. 330. 8cmble; Kansas: 1917. State 1'. 
494 (L. C. J. Holt: "You cannot insist upon Sweet. 101 Kan. 746. 168 Pac. 1112 ("In a 
it as your right. but only a favour that we may JDurder trial [the request] if timely made is 
grant"); IN1. Goodere's Trirll. 17 How. St. Beldom denied"); Kentucky: 1895. Kf'Il-
Tr. 1003. 1015. It wus said. however. to be turky Lumber Co. v. Abney. Ky. • 31 
eranted as of right to the crown: :;(:t this is S. ,Yo 179; 1899. Baker v. Com .• 106 Ky. 212. 
doubtful. 50 S. W. 54; 1919. Music v. Com .• 186 Ky. ,15. 

That it should be treated 118 a mere favor 216 S. W. 116; Louisiana: 1893, State v. 
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• 
it is never denied, at any rate for an accused in a criminal case. There • • 

is no reason for a distinction between civil and criminal cases; successful 
perjury is an equally deplorable result, in ivhatever form it overwhelms its 

• • \'Ictllns. 
§ 1840. Mode of Procedure. (1) The time for sequestration b~gins with the 

delivery of testimony upon the stand and ends with the close of testimony. 
It is therefore not appropriate during the reading of the pleadings or the 

opening address of counsel; 1 any danger of improper suggestions at such 
tillies is to be dealt with in other ways (ante, § 786). It continues for each 
witness after he has left the stand,2 because it is frequently necessary to 
recall a witness in consequence of a later witness' testimony. It need not 
be demanded at the veQ' opening of the testimon~' ,3 at any time later, when 
the supposed exigency arises, the, order may be requested. 

(2) The sequestration may be Mkedfor by either party.4 But €;ven though 
the party sees no exigenc~' or does not care to incur the enmity of some 
opposing witness, or for other reasons fails to ask, the order may be made at 
the request of the jury,S or by the judge of his own motion.6 

(3) The notification of 111ithdrawal is accomplished eithl"!' by furnishing a 
list to the sheriff specifying the witnesses on either side anci obtaining an 
order from the Court directing him to take them apart.; or, more simply, by 
obtaining an order notifying all prospective witnesses to withdraw from the 
court-room: . 

1833, G.\XTT, J., in Anon., 1 Hill S. C. 251, 254: "It is usual and proper, as was done 
in this case, to furnish a list so as to enable the sher:Jf to see that they withdraw. But the 

• 

Hagl\n, 45 La. An. 839. 840, 12 So. 929; 1903, Utah 133. 144. 1 Pac. G53; Washing/Qn: 
State r. Forbes. 111 La. 4i3. 35 So. 710; 1906. State ~. Dalton. 43 Wash. 278. 86 Pac. 
l.[ossachusclls: 1892. Com. r. Follansitt'c. 155 690 (murc!er); Wiswns;71: 1903. Loose 17. 

Mas8. 2i4. 2ii •. 29 N. E. 471; 1893. Com. v • . State. 120 Wis. 115. 9i N. W. 526. 
Thompson. 159 Mass. 56. 58. 38 N. E. 1111; § 1840. I 1851. Benaway t'. Coyne. 3 
Michigan: 1882. People v. Hall. 48 Mich. 482. Chand!. Wis. 214. 219. Thc following ruling 
487. 12 N. W. 665. 8emble; 188i. People v. seems unsound: 1876. Penniman r. Hill. 24 
Burns. 6i Mich. 537. 35 N. W.154; 1894. W. R. !!45. Holl, V. C. (not grant~ during 
People r. Machen. 101 Mich. 400. 59 N. W, the reading of affidavits). 
664; 1895. People T. Considine. 105 Mich. 2 1907. Joseph v. Com .. - Ky .... 99 S. W. 
149.63 N. W. 196; 1895. Johnston 17. Ins. Co.. 311 (in the trial Court's discretion; but not as 
106 Mich. 96. f)4 N. W. 5; Missouri: 1860. of rule under Ci". C. Pro § 601; 1874, Roach 
State v. Fitzsimmons. 30 Mo. 236. 239; 1895. t'. State, 41 Tex. 261. 263. 
State r. DuffeY. 128 Mo. 549. 31 S. W. 98; a 183i. Southey 11. Nash. 7 C. &: P. 632 
1916. State v. Sloa.'1. - Mo. --. 186 S. W. (here, after the demandant's own witnesses 
1002 (murder); Nebraska: 1884. Binfield V. had testified); 1918. Com. 1). Principatti. 260 
State. 15 Nebr. 484. 48i. 19 N. W. 607; 1896. Pa. 587. 104 At!. 53 ("black hand" agent 
Halbert 1). Rosenbalm. 49 Nebr. 498. 506. 68 killed by accused: trial judge's refusal on 
N. W. 622; lS!l4. Murphy v. St.at<-, 43 Nebr. request to remove all Italians from the room 
:34.61 N. W. 491; 1898. Chicago B. &: Q. R. during a 'l\itness' testimony who was afraid of 
Co. v. Kellogg. 54 Nebr. 138.74 N. W. 403; revenge. held error: but this situation really 
1910. Johns 1). State. 88 Nebr. 145.129 N. W. involves the principle of § iS6 or § 1399, ante). 
247; North Caroli7la: 1819. State to. Sparrow, 3 « This is assumed on all hands; the statutes 
Murph. 487. semble (neither defendant nor citt'd ante. § 1837. usually mf'ntioa it. 
prosecution may claim it as a right); Teras: $ 1681. Earl of Shaftesbury's Trial. 8 How. 
1870. Cavasos 11. Gonzales. 33 Tex. 133; 1902, St. Tr. 759. 778. 
De Lucenay 1). State. Tex. Cr. .68 S. W. s 186i. Wilson r. State. 52 Ala. 299. 303; 
796; Utah: 1881. People v. O·Loughlin. 3 1880, Ryan ~, Couch, 66 Ala. 244, 248. 
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parties may, if they choose, decline making out lists, and by doing so they would be under 
the obligation of keeping their respective witnesses out of court. . .. But there is no neces
sity to put dO"'"Il the names of witnesses who are not in attendance; when they do attend, 
the party intending to swear them must either put their names on the list or see that they 
do not come into court before they are called to testify." 

1858, HANLY, J., in Golden v. State, 19 Ark. 590, 598: "The course in such cases is either 
to require the names of the witnesses to be stated by the counsel of the respective parties 
by whom they were summoned, and to direct the sheriff to keep them in a separate room 
until they are called for; or, more usually, to cause them to withdraw by an order from 
the~bench accompanied with notice that if they remain they will not be examined." 

(4) The process itself involves three parts: (a) preventing the prospective 
witnesses from consulting each other; (b) preventing them from hearing a 
testifying witness; (c) preventing them from consulting a witness who has 
left the stand; the last including consultation between witnesses who have 
left the stand, since they are still prospective witnesses.7 

The first element is possibly not of great importance, because before trial 
there has been already unrestrained opportunity for consultation; the second 
element is the vital one; the third is scarcely less important. The preven
tion applies equally as between opposing witnesses and between witnesses for 
the same party; though, as noted already (ante, § 1838), it is the collusion of 
the latter that is mainly to be prevented. The prevention is accomplished 
usually by placing all the witnesses in a room separate from the trial-room, 
under charge of an officer, who is to restrain their departure and prohibit 
their conversation. This simple machinery enforces the rule in all three 
parts of its operation. 

Under varying conditions, the rigor of the rule in these details may no doubt 
be relaxed in the trial Court's discretion.s But nothing should sanction any 
indirect method of conveying to the prospective witnesses information of thc 
testimony already given. For example, it would seem obvious to good sense 
that the perusal of journals reporting the testimony should be forbidden. 9 

On the other hand, repeating hypothetically upon examination the possible 
words of a former witness without suggesting whether he actually used them 
may be allowable.10 

7 These three parts are sometimes set forth 
in the statutes cited ante, § 1837, though com
monly only the first two are in terms stated; 
but the first, as ordinarily stated, includes the 
third. In judicial decisions these elements of 
the process are rarely stated in detail, but there 
can be no doubt that the common-law rule 
implies all three. 

s 1896. Broyles v. Prisock, 97 Ga. 643, 25 
S. E. 389 (the trial Court has discretion 8.B to 
the instructions to be given to witnesses as 
to not communicating during adjournment) ; 
1352, Nelson t'. State, 2 Swan 2:17, 256 
(whether they shaH be locked up continuously, 
or be ordered to keep out of the court-house, 
or be allowed to disperse for meals, depends 
upon the trial Court's discretion). 

g Contra: 1861, Com. 11. Bersey. 2 All. 173, 
176. Thei Texas statute provides again~t 
this. 

A similar expedient is used in patcnt
interference procecdinos, by requiring separate 
preliminary statements: 1912, Thomas v. 
Weintraub, 38 D. C. App. 281. 

10 1900, State v. Taylor, 56 S. C. 360, 34 S. E. 
939 (witnesses may be told, .. either correctly 
or incorrectly. what another witness on the 
same side has testified to, with a view to test 
the correctness of the memory or the honesty 
of the "itness"; here the question was al
lowed, .. If your husband says ••• is he 
telJing the truth or a falsehood'!"). Compare 
§ 787, ante. § 1963. post, where other cases are 
collected. ' 
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Whether an attorney in the cause may consult with a sequestered witness 
has been the subject of some difference of opinion; 11 the possibilities of 
abuse by unscrupulous persons (and by hypothesis there is about to be 
perjury, i. c. the rule is most needed for unscrupulous persons) are certainly 
great; and it seems clear, first, that it may not be done without leave of 
Court, and, secondly, that it may be done only aloud and in the presence of 
a court-officer; an honest attorney can hardly object to such regulations. 

§ 1841. Persons to be included in the Order. (1) The party demanding 
the sequestration ma~' not as of right insist upon the Court's inclusion of all 
persons, without exception, in the rule. No doubt the inclusion of all may 
sometimes be vital to his plan; but no doubt also it usually is not; and the 
possibilities of abuse, by indiscriminate exclusion. would be so great that the 
omission of individuals from the rule may properly be left to its trial Court's 
discretion, without doing violence to the doctrine (ante, § 1839) that seques
tration, as a general principle, is demandable of right. It seems to be uni
versally conceded that the trial Court may authorize individual omissions. l 

u Ga. 1890, Travelers Ins. Co. v. Sheppard. 19 S. W. 1066 (expert witnesses to sanity); 
85 Ga. 751, 814, 12 S. E. 18 (whether an agent. 1921, Benson v. State, 149 Ark. 633. 233 S. W. 
assisting in the 'muse may not for some pur- 758 (officer aiding prosecution); California: 
poses consult with the witness~s without leosc, 1866, Pcople v. Garnett, 29 Cal. 622 (except
not decided); La. l!i06. State 'Il. Goodson. ing the chief of police); 18S2, People t·. Hong 
116 La. 388, 40 So. iiI (co-defendants not Ah Duck, 61 Cal. 38i, 394; 1886. People r. 
allowed as of right to consult a co-indictee in Sam Lung, 70 Cal. 515, 11 Pac. 673 (Garnett 
jail and about to be used as a witness for the case approved); Florida: 1920, Robinson r. 
State); 1906, State t'. Jamcs ('0 .. 117 La. 41 n. State, SO Fla. 736, 87 So. 61 (",;tness assist-
41 So. 702 (prosccuting attomey may consult ing the counscl); Georoia: 1859. Thomas r. 
the witnesses in the trial Court's discretion) ; State, 27 Ga. 287, 296; 1876, City Bank 1'. 

Mi.!8. 1876, White v. State, 52 Miss. 216, Kent, 57 Ga. 283; 1877, Turbaville v. State, 
224 (counsel may consult with witness); 58 Ga. 545; 1891, Dale ~. State, 88 Ga. 552. 
1884, Allen v. State. 62 Miss. 627, 629 (same) ; 557, 15 S. E. 287; 1893, Central R. Co. t·. 
1901, Shaw v. Stnte, 79 Miss. 21. 30 So. 42 Phillips, 91 Ga. 526, 527, 17 S. E. 952; 1897, 
(the party may still consult with his witncs,,) : Shaw v. State, 102 Ga. 660, 29 S. E. 477 
Tex. 1871. Williams v. Stnte, 35 Tex. 2.55 (though the exclusion is a right, the trial 
(attorney may confer with the witness, while Court has a discretion: here the remaining 
under the rule, "in a proper manner "); 1& iT. of two witnesses to assist in the prosecution 
Brown 11. State, 3 Tex. App. 294, 310 (con- was held not improper); 1898, Keller v. 
ference is allowable only when held in the State, 102 Ga. 506, 31 S. E. 92; 1903, Kelly 
presence of an officer of the court); Jones v. ~. State, 118 Ga. 329, 45 S. E. 413; 1905, City 
State, 3 Tex. 150, 153 ("the better practic,," Electric R. Co. v. Smith, 121 Ga. 663, 49 S. E. 
is to confer only in the presence "or at lenst 724; 1921, Davis v. Stnte, Ga. App. , 
by pel mission of the Court"); 1879, Davis v. 107 S. E. 883; Hawaii: 1898. Republic 1'. 

State, 6 Tex. 196 (conference allowable in Tsunikichi. 11 Haw. 341, 344: Indiana: 
trial Court's discretion); 1880, Holt v. Stnt<', 1851, Johnson v. State, 2 Ind. 652; 1904, 
9 Tex. 571, 580 (same for conference by dc- Coolman v. State, 163 Ind. 503, 72 N. E. 568 
fend ant) ; 1883, Dubose 'Il. State, 13 Tex. 418. (prosecuting witness allowed to remain to aid 
426 (trial Court's discretion); 1883, Creswell the State's attorney); Iowa: 1909, State v. 
v. State, 14 Tex. I, 16 (same); 1885, Kennedy Pell. 140 la. 655. 119 N. W. 154 (family of 
1'. State, 19 Tex. 618, 631 (same). murdered man); 1920. State v. Smith, 

§ 1841. 1 Besides the following rulings. the Ia. • 128 N. W. 4 (rape; prosecutrix' father 
statutes cited ante, § 1837, frequently deal allowed to remain); Kentucky: 1910, Druin 
with this point: Alabama: 1889, Riley 1'. t·. Com., Ky. ,124 S. W. 856 (rape under 
State, 88 Ala. 193. 196, 7 So. 149; Barnes 1'. age; father of prosecutrix allowed to remain) ; 
State, 88 Ala. 20·1. 208, 7 So. 38; 1893, Wl,hh Loui.~iana: 1874, State 11. Baptiste, 26 La. An. 
v. State, 100 Ala. 47, 52, 14 So. 865 (cheriff) ; 134, 136 (physicians); 1882, State v. Revelle, 
1899, Roberts 11. State, 122 Ala. 47, 25 So. :31 La. An. 381, 383; 1885, State •. Ford. 37 
238; 1903,Hnllv.Statc, 137 Ala.44,34So.681; La. An. 443, 483; Mis8ouri: 1880, State v. 
Arka7l8a8: 1892, Vance 'Il. State, 56 Ark, 402, Hughes, 71 Mo. 633, 636; 1895, State II. 
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§ 1841 SEQUESTRA,'!'ION OF WITNESSES [CHAP. LXI 

(2) The party agai1l3t 10hoTn the demand is "nade may not as of right insist 
on the oml.Ysion of any specific person, other than himself and his counsel, from 
the order of exclusion; the trial Court's discretion here also must control. 
For example, it cannot be insisted that members of the party's famil~' 2 

or ex-pert witnesses 3 remain in court. Frequentl~', however, trial Courts 
sanction the omission of a prospective witness whose assistance in the man
agement of the cause is under the circumstances indispensable.4 

rnder the English practice, where the attorney has no official statul;; in the 
trial, his case was no different from that of other witnesses, and the trial 
Court's discretion might include him in the order of exclusion; 5 on the other 
hand, it seems clear that a c0ll11.~el would never have been excluded, though the 
question seems not to have arisen there, since a counsel would hardly ever be a 
witness (post, § 1911). But in the rnitcd States,where the functions of attorney 
and counsel are not separated, the rule for counsel would of course apply, and 
a counsel of record in the cause should be permitted as of right to remain.6 

The case of the party him.'felj i:; more difficult. It is apparent that the 
danger of an attempt to falsify testimony and the utility of sequestration to 

'\11itworth, 126 Mo. 573, 29 S. W. 595 (father 
of the prosecutrix in a rape case); N orlh 
Dakota: 1904, Kinl,l: v. Hanson, 13 N. D. 85, 
99 N. W. 1085; TcnnC.'lsec: 1904, Smartt v. 
State, 112 Tenn. 539, 80 S. W. 586 (Ilrosc
('utor); 1912, Hughes 1>. State, 126 Tenn. 40. 
148 S. W.543 (detecth'e assisting in preparing 
the case for trial); Texas: 1879. McMillan t'. 
State, 7 Tex. App. 142, 144; 1881, Johnson v. 
State, 10 Tex. ~pp. 571. 577 (medical experts) ; 
1884, Spear v. State, 16 Tex. App. 98, 114 
(same); 1886, Leache v. State, 22 Tex. App. 
279.3 S. W. 530; 1898, Demenh. State. 39Tex. 
Cr. 271,45 S. W. 917; 1898, Johniean 1). State, 
-Tex. Cr. .48 S. W. 181 (clerk of court) ; 
1899, Buchanan v. State, 41 Tex. Cr. 127, 52 
S. W. 769; Ulah: 1881, People 1). O'Loughlin, 
3 Utah 133, 1 Pac. 653; Vermont: 1877, State 
v. Hopkins, liO Vt. 316, 322, 332 (here, the 
sheriff); 1886. State v. Lockwood, 58 Vt. 378, 
3 At!. 539 (deputy sheriff); 1886, State v. 
Ward. 61 Vt, 153, 170, 17 Atl. 483 (attorney 
not employed in the case); Viroinia: 1808, 
Jackson v. Com .• 06 Va. 107, 30 S. E. 452; 
Wcst Viroinia: 1015, State v. Hoke. 76 
W. Va. 36, 84 S. E. 1054 (special agent of de
fendant). 

2 1889. McGuff v. State, 88 Ala. 147, 150, 
7 So. 35; 1879, People v. Sprague. 5a Cal. 
491; 1894, May v. State, 04 Ga. 76, 20 S. E. 
251; Hinkle v. State, 04 Ga. 595, 21 S. E. 
595; 1920, People v. Martin, 210 Mich. 139, 
177 N. W. 193 (party's witnesses in general) ; 
1886, Bond v. State, 20 Tex. App. 421, 437. 

3 1899, Roberts v. State, 122 Ala. 47, 25 So. 
238; 1907. Atlantic & B. R. Co. v. Johnson, 
127 Ga. 392, 56 S. E. 482 (physician). 

III State v. Forbes, 1903, 111 La. 473, 35 So. 
7::'0, experts werc cxcepted by consent. 

l Enll. 1848, R. t'. O'Brien, 7 State Tr. N. s. ), 
45 (reporter to seditious speeches; being also 
engaged to rQPort the evidcnce for the pros~ru
tion at the trial, he was not obliged to lea\'c 
the court with the other witnesses; Blark
burne, C. L.: .. There is no stcrn nile of the 
kind; they arc all subject to be modified h~' 
reasonable construction "); U. S. 1880, Ry:m 
v. Couch, 66 Ala. 244, 2·18 (a '\\;tncss who has 
.. acquired such an intimate knowledge of III .. 
facts, by reason of h:wing acted as the au
thorized agent of either of the parties, that 
his services arc required by counsel," should 
not be excludcd; here, the father of the ab
sent plaintiff); 1893, Central R. Co. r. 
Phillips, 01 Ga. 526, 527. 17 S. E. 952; 1908, 
State v. High, 122 La. 521, 47 So. 878 (police 
officer); 1f/00, Jacobs v. State, 42 Tex. Cr. 
353, 50 S. W. 1111 (interpreter except~d); 
1921, Freddy v. State. 89 Tcx. Cr. 53, 229 
S. W. 533 (murder; trial Court's discretion 
here held improperly exercised); 1867. The 
Bark Havre. 1 Ben. Fed. 205, 308 (master of 
vessel. being both o ... ner's agent and '\\;tne85, 
held improperly excluded by the commis· 
sioner taking testimony; "unlcss his contu
macy compelled that course "). 

Ii 1826. Pomeroy v. Baddeley, Ry. &: Mo. 
-130 (Littledale, J., allowed an attorney to re
main. .. his assistance being in most cas('s 
necessary"); 1831, Everett v. Lowdham, [, 
C. &: P. 91 (Bosanquet, J., allowed him "under 
the circumstances" to remain). 

a 1841, State !7. Brookshire, 2 Ala. 303; 
1872, Wisener 1). Maupin, 2 Bruct. 342, 357. 
Contra: 1882, Powell v. State, 13 Tex. App. 
244,252 (depends on discretion). The statutes 
cited an/c. § 1837, often expressly provide for 
this point. 
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expose it are most emphatic for a party who is a prospective witness. 7 On 
the other band, the party's aid in the conduct of the cause may be indis
pensable, and his absence is in any case hardly consistent with his general 
right to protect his interests by watching the conduct of the trial; in the 
United States, or in most parts of it, these considerations (looking to the 
ordinary relations of client and counsel) are probabl~' more forcible than 
in England. where the counsel has full independence and professional au
thorit~·. The simple solution, avoiding both horns of the dilemma, would 
be to exempt the party from the order of exclusion. but to require him to take 
thc stand first of the witnesses on his side; on the principle that, though he 
has the right to be present, yet he has also the duty to do all that is feasible 
towards preventing suspicion and subserving the opponent's right to seques
tration. This particular solution, however, seems not yet to have been 
reached b~' any Court.s A few Courts treat the part~· upon the footing 
of other witnesses; 9 but others declare him entitled of right to remain, 
ordinaril~' or in\'ariably,IO and the latter vjew has been generally preferrcd 
in legislation. 

7 lSi2. Freeman. J .. in 'Wisener r. Maupin. 
2 Baxt. 342. 357 (" The reason of the rule ap
plies with equal. if not more. force to th(!ir 
case than to the disinterested witness ") ; 
1881. Hargis. J .• in Salisbury r. Com .• 79 
Ky. 425. 432 (" He of all others. except the 
wilfully corrupt. is most obnoxious to the 
rule"). 

8 But it has been suggested: 1874. Trippe. 
J .• in Tift~. Jones. 52 Ga. 538. 542 (" It would 
be a proper rule that such party should be 
first examined. unless there be reasons to the 
contrary. in the absence of his other witnesses; 
this would preserve his right to be present in 
the court during the whole trial of his case ") ; 
and it has once been so decided: 1904. Smartt 
1'. St:lte, 112 Tenn. 539, 80 S. W. 586. 

Compare the rule of some States that a 
party must take the stand before his other 
witnesses (po3t. § 1869). This aims at the 
same end. 

8 Besides the rulings in this note and the 
next, the statutes cited ante, § 1837, often 
make express provision: 1876. Penniman I'. 

Hill. 24 W. R. 245 CHalI. V. C .• said that par
ties may equally be excluded): 1879. Ran
dolph~. McCain. 34 Ark. 696 (Eakin. J.: "It 
'Would be dangerous to give him. a8 a molter of 
riaht. exceptional advantages. when he of all 
others, if asssilable at alI by th!! temptation to 
concoct evidence. would have the greatest in
terest in doing so"); 1874. Tift v. Jones. 52 
Ga. 538. 540. 542; 1881. Salisbury v. Com .• 
79 Ky. 425. 432 (prosecuting witne~s); 1905. 
Greer II. Com.. Ky. • 85 S. W. 166 (th" 
trial Court may in discretion allow one witness 
to remaln, here a prosecuting witness); 1872. 
Wisener v. Maupin, 2 Baxt. 342, 356 (the 
Tennessee statute cited ante, § 1837, was 

passed to ovcrride this decision; see the cita
tion in the next note). 

10 E7IO. 1853. Charnock v. Dewings. 3 C. & 
J~. 3i8 (Talfourd. J .• held .. that on eOllstitu
tional grounds he had no Iluthority to order 
the defendants to leave the court so long as 
they bchaved with propriety"); 1856. Con
stance v. Brain. 2 Jur. N.8. 1145; 1858. Selfll 
v. Isaacson. 1 F. & F. 194. 

eU7I. 1899. Bird r. Veith. 7 Br. C. 31 (par
ties are not to be excluded ... unless some good 
r('n~on is shown "); 18i9. Sivewright II. Sive
wright. 8 Onto Pro 81 (examiner at chambers; 
exclusion held improper on the facts); 1885. 
Culverwell V. Birney. 10 Onto Pro 575 (ex
clusion held proper on the facts). 

U. S. 1880. Ryan r. Couch. 66 Ala. 244. 
248; 1880. Chester V. Bowen. 55 Cal. 46. 48. 
8~mble: 1895. Kentucky Lumber Co.~. Abney, 
- Ky. • 31 S. W. 279 (but the chief officer 
of a corporation-party is not a party); 1892. 
Richards II. State. 91 Tenn. 723. 724. 20 S. W. 
533 (exclusion of one co-defendant during tes
timony of another. improper); 1897. Lenoir 
Car Co. v. Smith. 100 Tenn. 127. 42 S. W. 870 
(an officer of a corporation" charged with th(' 
duty of leoking aftcr its interests in a pending 
trial" is within the statute giving parties the 
right to remain; otherwise" corporations wi\l 
be excluded from its benefits altogether ") ; 
1899. Heaton V. Dennis. 103 Tenn. 155. 52 
S. W. 175 (principal beneficiary under a will is 
a party. under the statute): add the statutes 
cited ante, § 1837. 

The party's obedience to an improper ordl'r 
of exclusion does not prevent him from taking 
advantage of his objection: Heaton~. ~ennis. 
8upra. 
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§ 1842 SEQUESTRATION OF WITNESSES [CHAP. LXI 

§ 1842. Disqualification as a Consequance of DisobedieucG. If the order 
of exclusion is knowingly disobeyed, the Court unquestionably has the power 
to refuse to admit the disobedient person to testify; and it ought to exercise 
this power, in its discretion, whenever there appears any reason to believe 
that the proposed testimony was important, that the witness had heard the 
other testimon~', and that he wished to know its tenor. It may be assumed 
that the power should not be exercised unless the witness, as above said, 
was aware of the order of exclusion; 1 for the burden of causing every witness 
to be notified, and thus of preventing inadvertent violation, may fairly 
be placed upon the party demanding the sequestration. But granting this 
much, it follows that the most appropriate and only effective means of en
forcing an order of Court and of securing the right of sequestration is to have it 
clearly understood that disqualification as a witness may folIow disobedience: 

1874, TRIPPE, J., in Bird v. Stale, 50 Ga. 58;'), .,)8!) (the rounsel for defendant stated 
when the rule for separation was made that he had no witm.."sses, and was warned by the 
Court that if he later brought any they would be excluded; later, he brought two, whom 
he admitted were known to him when the order was made): "It was said a. fine might 
have been imposed. That would not have vindicated the rule of law involved •••• ~ither 
party would think it but poor eompensation for the loss of an important right in a trial 
to have the other party or counsel fined. Courts should have summary power to enforce 
the rules of law in such cases, so that by their practical working they may be vindicated in 
all their integrity. If any right were lost, it was wilfully and defiantly thrown away." 

There is, no doubt, something to be said against this rigorous doctrine, at 
least where the disobedience has occurred without any connivance of the op
posing party and solely through the witness' own contumacy: 

1840, NAPTON, J., in Keith v. Wilson, 6 Mo. 435, 441: "Will it be contended that a 
party is bound to watch his witnesses to prevent their misconduct? . . • If a witness' 
contumacy be a sufficient ground to warrant the Court in excluding him altogether, not
withstanding it appears that it was through no connivance or default of the party to the 
suit, an unavailing and reluctant witness might, by wilful and intentional disobedience 
to the order, at any time deprive the party of the benefit of his testimony." 

1849, CALDWELL, J., in Laughlin v. State, 18 Oh. 99, 102: "When we consider the little 
control that a party can have over his ,,;tnesses; the little attention he is likely to be able 
to give to their movements; the crowds and the confusion that generally exist during excit
ing trials; the questions that may arise on the trial that could not be anticipated, and which 
may require bystanders to be called in as witnesses, who have been present and heard the 
other witnesses testify, these, and other considerations which might be presented, render 
it difficult and we think impossible to establish any general rule of exclusion that would 
not in many cases deprive parties of important and necessary testimony for the fair presenta
tion of their cause." 

1880, CRAWFORD, J., in Rooks v. State, 65 Ga. 330: "To exclude him might deny the party 
of the testimony of the only person in the world by whom he could prove his innocence." 

But there are several answers to these arguments. In the first place, the 
fact that the 0ppo!1ing party would be deprived of valuable testimony is in 

§ 1842. 1 And there must of course have been an express order of sequestration; 1883, R.I>. 
Furiey, 3 State Tr. N. s. 543, 564. 
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itself no wrong, provided he himself has by connivance invited it. In the 
next place, it is usually difficult to prove this connivance, and to require 
it proved might entirely nullify the rule. Again, if the witness is in fact 
open to the charge of fraudulent evasion, he is an unsafe and untrustworthy 
witness; a party has no absolute right to the testimony of a trickster, and 
he cannot complain, even though himself innocent, at the loss of tainted 
testimony; the argument of some of the judges above quoted assumes erro
neously that the party could certainly prove something in his favor by a 
witness whose conduct has already suggested the strong probability that he 
will falsify. Furthermore, of two innocent parties, the contingency of suffer
ing should clearly be for him whose witness has been in fault; and this is 
particularly so where it was also that part~·'s duty, at whate\'er inconvenience, 
to secure the obedience of his own witnesses to a plain and simple order of 
Court. The refusal to admit to testify need of course not be an absolute and 
peremptory consequence of disobedience. No one has ever contended for 
this; the trial Court, on all the circumstances, is to determine whether this 
measure should be taken. But it seems clear that the Court lIlay properly 
take the measure in its discretion, even where no connivance b~' the party is 
made to appear. 

The difference (If judicial opinion in the precedents arises chiefly oyer the 
case of a witness' wilful disobedie1lce without the parfy's c01l1lirance. The 
English and Canadian rulings have fluctuated, and the question seems there 
not to be settled.2 In the United States, the great majority of Courts hold 
in general that the Court may in discretion di.yqllalifll the wifllcs.y; some of 
these Courts, however, making the proviso that the party must have con
nived.3 The other Courts seem to forbid in general terms the disqualification 

2 Enaland: 1775, Cardigan Case, 3 Doug. discretion formerly prevailed, hut now it was 
El. C., 2d cd., 174, 229 (may be excluded) ; settled that the witness could not be excluded) ; 
1776, Worcester Case, 3 Doug. El. C. 239, 265 1852, Cobbett t'. Hudson, 1 E. &: B. 11 (Camp
(same); 1790, Doc 11. Cox, Cliff. EI. C. 114 IJcll, L. C. J., said that "the better opinion" 
(Gould, J., refused to admit the witness, but wa~ that the judge could not exclude the 
the Court in bane held this erroneous); 1819, witness). 
R. v. Webb, per Best, J., cited in 3 Stark. Canada: Onto 1853, Strachan 11. Jones, 3 
Evid.1733 (may be ('xcludcd) ; 1821,Attomey- U. C. C. P. 253 (a party held improperly 
Gcneral v. Bulpit, 9 Pric:! 4 (Exchequer: .. It excluded) ; 1853, McFarlane v. Martin, 3 
is a sacred and inflexible rule" that the v.;tnesB U. C. C. P. 64 (party held properly admitted) ; 
shall be rejected); 1829, R. 'I). Boyle, 1 Lew. 1853, Winter V. Mixer. 10 U. C. Q. B. 110 
Cr. C. 325, Bayley, J., and others (must he (trial Court hus discretion); 1885, Mahoney v. 
admitted); 1829, R. V. Colley, "M. &: M. 3~!l Macdonnell, 9 Onto 137 (exclusion held im-
(Littlednle &: Gaselee, J., held it discretionnl) : proper; here the witness was a co-party); 
1830, Parker v. W. William, 4 Moo. &: P. 480. 1886, Black v. Besse, 12 Onto 522 (exclusion 
6 Bing. 683, C. P. (exclusion rests v.;th the held improper); P. E. I. 1854, Young 1:'. 

judge's discretion; the Exchequer rule being Young, 1 P. E. I. 98 (the judge bas the power 
conceded to require exclusion); 1831, Beamon to exclude for disobedience; here, a party). 
v. Ellice, 4 C. &: P. 585 (Taunton, J .. admitted 1 In the following citations the rule is under
the witness, with hesitation); 1835, Cook t', stood to be laid down genernlly, except where 
Nethercote, 6 C. &: P. 741 (Alderson. B., re- the proviso is exprcssly noted; but in some of 
fusen to exclude the witness); 1836, Thomas the rulings probably the proviso would have 
v. David, 7 C. &: P. 350 (Coleridge, J., said becn stated if the facts had called for it; Fed
that it was "entirely in the discretion of the eral: 1893, Holder t'. U. S., 150 U. S. 91, 14 
judge "); 1842, Chandler v. Home. 2 Moo. &: Sup. 10 (may be excluded in discretion. but 
Rob. 423 (Erskine, J., said that the rule of not merely and always for violation); Ala-
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of the witness; though in some of them it can hardly be doubted that a 
proviso as to the party's connivance would be enforced,4 

lJama: 1841, State D. Brookshire. 2 Ala. 303: 
1853. Sidgreavcs v. Wyatt. 22 Ala. 617; 1867. 
Montgomery v. State. 40 Ala. 684. 687; 1870, 
Bell r. State. 44 Ala. 393. 395; 1875, Wilson v. 
State. 52 Ala. 299. 303; 1892, Thorn v. Kemp, 
98 Ala. 417. 423. 13 So. 749: 1895. Sanders v. 
State, 105 Ala.4. 16So. 935: 1903, Hall v. State. 
137 Ala. 44. 34 So. 681; 1903. Jarvis v. State. 
138 Ala. 17. 34 So. 1025; 1905. Braham v. 
State. 143 Ala. 28. 38So.919: .4rkansas: 1855. 
Pleasant v. State. 15 Ark. 624; 1858. Golden v. 
State. 19 Ark. 590. 597 ("the right of exclud
ing witnesses for disobedience. though well 
established. is rarely exercised"; here. not 
exercised against one who wus not known to 
be needed); Colorado: 1903. Behl'man v. 
Terry. 31 Colo. 155. 71 Pac. 1118 (in the al>
sence of connivancc by the party. the witness 
('annot be excluded); 1903. Vickers v. People. 
31 Colo. 491. 73 Pac. 845 (exclusion held im
proper, where the rule was violated without 
connivance of the party calling); Columbia 
(Distriet): 1914. District v. Flagg. 42 D. C. 
App. 73 (following Holder v. U. S .• supra) ; 
Georo!'a: 1874, Bird r. State. 50 Ga. 585. 588; 
1881. Butts v. State. 66 Ga. 508. 513. semble; 
1881. Lassiter v. State. 67 Ga. 739. 8emble (see 
the construction of this case ill Grant r. State. 
infra); 1886. Etheridge v. Hobbs. 77 Ga. 531. 
534.3 S. E. 251; 1887. Carson v. State. SO Ga. 
170. 5 S. E. 295. semble; 1890. BOlle r. State. 
86 Ga. 108. 121, 12 S. E. 205; 1892. Grant v. 
8tnte. 89 Ga. 636. 12 S. E. 1065; 1893. 
Pergason v. Etcherson. 91 Ga. 785. 787. 18 
S. E. 29; 1904. Davis v. State. 120 Ga. 843. 
48 S. E. 305; 1904. Phillips v. State. 121 Ga. 
358. 49 S. E. 290; 1905, Sharpton v. Augusta 
&; A. R. Co., Ga. • 51 S. E. 553; 1906. 
Green v. State. 125 Ga. 742. 54 S. E. 724; 
Illinois: 1880. Bulliner 17. People. 95 Ill. 394. 
399; 1896. GOO'l Bow v. People. 160 Ill. 438. 
43 N. E. 593; Indiana: 1850. Porter v. State. 
2 Ind. 435; 1860. Jackson 17. State. 14 Ind. 
327; Iowa: 1904. State v. Pray. J 26 la. 2·19. 
99 N. W. 1065; K(Ln8as: 1875. Davenport 
I'. Ogg. 15 Kan. 366 (mny be excluded if the 
party ahets the disobedience); Kentucky: 
1886, Haskins v. Com.. Ky. • 1 S, 'V. 
730; 1901. Gilbert v. Com .• 111 Ky. 793. 64 
S. W. 846; 1903. Crenshaw v. Gardner. ' 
Ky. • 76 S. W. 26 (exclusion oC a witness 
knowingly and without excuse omitted from 
the order by the party calling him. held proper 
in discretion); LOllisiana: 1860. State v. 
Gore. 15 La. An. 79; 1884. State v. Watson. 
36 La. An. 148; 1886. State v. Cole. 38 La. An. 
843. 845; 1893. State v. Hagan. 45 La. An. 
839. 841, 12 So. 929; 1895. State v. Jones, 
47 La. An. 1524, 18 So. 515; 1906. State 
2>. Hogan. 117 La. 863. 42 So. 352; 1908. 
State v. High. 122 La. 521, 47 So. 878 (dis
cretion); MlUsachU8eU8: 1897. Com. v. 

Crowley, 168 Mass. 121, 46 N. E. 415 (ex
cluded, in the trial Court's discretion, where 
the counsel wus in fault in knowingly allowing 
the witness to stay); ];!t'chigan: 1897, People 
v. Piper, 112 Mich. 644, 71 N. W. 175 (not 
excluded, if party is not conniving); 1904. 
People v. McGarry. 136 Mich. 316. 99 N. W. 
147; Mississippi: 1852. Sartorious v. State. 
24 Miss. 602, 608; 1901, Taylor v. State.
Miss.· .30 So. 657 (in discretion); l;['i8souri: 
1835. Dyer v. Morris. 4 Mo. 214, 218; 1840. 
Keith v. Wilson. 6 Mo. 435. 441 (exeept where 
the party is not in fault by laches or cormiv
anee); 1860. State v. Fitzsimmons. 30 Mo. 
236. 239; 1888. O'Bryan v. Allen. 95 Mo. 68. 
74. 8 S. W. 225 (like Keith I'. 'Yilson); 1894. 
State v. Gesell. 124 Mo. 531. 536. 27 S. W. 
llOl (same); 1895. State v. David. 131 Mo. 
380.33 S. W. 28; 1900. State I'. Sumpter. 153 
Mo. 436. 55 S. W. 76 (inadvertent violation 
without party's connivance. no ground for 
exclusion); 1900. State r. Fannon. 158 Mo. 
149.59 S. W. 75 (exclusion where the party waa 
not conniving. held improper); Nebraska: 
1901. Mangold r. Oft. 63 Nebr. 397. 88 N. W. 
507 (exclusion is proper. unless the witness' 
conduct wus .. without the knowledgc. consent. 
or connh't1Dce" of th" party); 1901. Clemmons 
v. Clemmons. N chr. • 96 N. W, 404 (in
advertent disobedience; exdusion held im
proper on the facts); North Carolina: 19i5. 
State v. Lowry. 170 N. C. 730. 87 S. E. 62; 
Ohio: 1849. Laughlin v. State. 18 Oh. 99. 101; 
1883. Dickson r. State. 39 Oh. St. 73. 77 (ex
cept where there has been no procurement or 
connivance of the party); Oreoon: 1879. 
Hubbard v. Hubbard. 7 Or. 42. 47 (unless there 
is complicity by the party); Pen7lsylvania: 
1836. Earls' Trial. pamph.. 10; Sauth Caro
lina: 1833. Anon .• 1 Hill 251. 255 (except 
where there is no fault in the party); Ten
nesscc: 1880. Smith v. State. 4 Lea 428. 430 
(the discretion was held improperly exercised 
to exclude a witness unknown to the party at 
the time of the order); Texas: 1874. Goins v. 
State. 41 Tex. 334. a36. semble; 1875. Sher
wood f. State. 42 Tex. 498. 501; 1878. Ham 
11. State. 4 Tex. App. 645. 673; 1880. Wai
ling v. State. 7 Tex. App. 625; Estep v. 
State. 9 Tex. App. 366. 370; 1881. Avt'ry 
1'. State. 10 Tex. App. 199. 213; 1886. Hill v. 
State. 22 Tex. App. 579. 3 S. W. 764, Be7nble; 
1901. Caviness r. State. 42 Tex. Cr. 420. 60 
S. W. 555 (witness held improperly excluded 
on the facts. the party not conniving): 1906. 
Luck 'D. State. - Tex. Cr. • 98 S. W. 1059; 
1921. Shamblin 'D. State. 88 Tex. Cr. 589. 228 
S. W. 241 (trial Court's discretion): Wi.!
consin: 1903. Loose 'D. State. 120 Wis. 115. 
97 N. W. 526. 

4 Ala. 1907. Degg v. State. 150 Ala. 3. 43 
So. 484 (Cor an accuscd'6 witness); Cal, 1862, 
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On the whole, then, the Courts occupy a common ground where there has 
been fault in the party; at one extreme stand a few Courts denying dis
qualification even in that case; at the other extreme stand probably the 
majority of Courts, permitting disqualification even without the party's 
fault. 

People 1>. Boscovitch, 20 Cal. 436; Ga. 1853, 
Johnson 1>. State. 14 Ga. 55. 61, scmble: 1880, 
Rooks 1>. State, 65 Ga. 330; 1895, Cunning
ham 11. State, 97 Ga. 214, 22 S. E. 954 (distin
guishing Pergason 11. Etcherson, 91 Ga. 785. 
18 S. E. 29); 1903, McWhorter r. State. 118 
Ga. 55, 44 S. E. 873 (not excluded, on the 
Cacts); Ind. 1859, Horne 11. Williams. !2 Ind. 
326 (undet'ided); 1883, Davis v. Byrd. 94 
Ind. 525 (at least where the party himself is 
not in Cault; repudiating prior intimations to 
the t'ontrary); 1884, Burk 1>. Andis. 98 Ind. 
59, 64 (same); 1887, State t·. Thomas, 111 
Ind. 515, 13 N. F.. 35 (same); la. 1860. 
Grimes 1>. Martin. 10 In. 347. 349; 1900. 
State 11. Kissork. 1 II In. 690. 83 N. W. 724 
(mere disohcdient'c of witnl'ss. not of itself 
sufficient); Ky. 189(1. Parker v. ("om.. Ky. 
-. 51 S. W. 573 (a co-indictee rl'mained, the 
deCendant not explaining that he wished to 
use the other as a witness; disqualification 
oC co-deCendant held erroneous on the facts) ; 
Md. 1887, Parker t'. State. 67 Md. 329. 331. 
10 Atl. 219; Mis8. 1897. Ferguson r. Brown. 
75 Miss. 214. 21 So. 603; 1898. Timberlake 
1>. Thayer. 76 Miss. 76. 23 So. 767; 1904. 
Illinois C. R. Co. 2'. Ely, 83 Miss. 519, 35 

So. 873 (exclusion Cor disobedience. held im
proper); '\[0. 1916. State v. Sloan. Mo. • 
186 S. W. 1002; .1I[onl. 1915. State r. Mc
Donald. 51 Mont. 1. 149 Pac. 279 (kid
napping); 1922. State r. Johnson. Mont. 
-. 205 Pac. 661; .". n. 1866. State %/. Salge. 2 
Ncv. ~?!, :~26; N. C. 1819. State %/. Sparrow. 
:{ Murph. 487 ; Terl1l.1S24. Woods 1>. M·Pheran. 
Peck 371. semble: 1901. Pile r. State. 107 
Tenn. 532. 64 S. W. 476 (witness inadver
tently "iolating the rule. held improperly ex
duded); 1916, Pennington r. State. 136 Tenn. 
5a3, 190 S. W. 546 (murder); Va. 1849. 
Hopper v. Com.. 6 Gratt. 684 (obscure); 
1879. Hey's Case. 32 GrIltt. 946. 948. ;;emlJle: 
1894. Com. r. Brown. 90 Va. 671. 675, 19 
S. E. 447; 1922. Jarrell r. Com.. Va. • 
110 S. E. 430; Wash. 1893. State v. Lee Doon. 
7 Wash. 308. 34 Pat'. 1103 (it is erroneous to 
exclude the witness, unle~s the party is in 
Cault); 1905, State v. lIomaki. 40 Wash. 629. 
82 Pac. 873 (State 1'. Lee Doon followed); 
1908. Hendelman v. Kahan. 50 Wash. 247. 97 
Pac. 109 (may be excluded in discretion. iC 
the party is in Cault); nr. Va. 1869. Gregg 
P. State. 3 W. Va. 70S, semble: 1919. State 
P. Golrlstrohm, 84 W. Va. 129.99 S. E. 248. 
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§ 1845 BOOK I, PART II, TITLE III [eUAI'. LXII 

SUB-TITLE V: PRELIMINARY NOTICE, OR DISCOVERY, TO 
THE OPPONENT 

A. GENERAL POLICY AND PRINCIPLE 

§ 1845. Notice or Discovery of Evi
dence to the Opponent before Trial; 
(1) at COl'lmon Law. 

§ 1846. Same: (2) in Chancery. 
§ 1847. Policy of Exceptions to the 

Rule (Accused Persons; Civil Parties' 
Documents; Circmostantinl Evidence or 
Character, etc.). 

§ 1848. Distinction between a Rule of 
Evidence and a Rule of Pleading or Pro
cedure. 

B. SPECIFIC RULES 

1. Circnmstantial Evidence 
§ 1849. Evidential Facts excluded be

cause of Unfair Surprise. 

2. Testimonial Evidence 
§ 1850. Criminal Cases; Listing or 

Indorsing the Prosecution's Witnesses; 
(I) Common-law Rule. 

§ 1851. Same: (II) Statutory Rule of 
Procedure aIIowing List of Witnesses. 

§ 1852. Same: (1) List of Grand-Jury 
Witnesses. 

§ 1853. Same: (2) List of Witnesses 
Known to Prosecuting Attorney. 

§ 1854. Same: (3) List of All Pros
pective Witne.'!ses. 

§ 1855. Same: (III) Statutory Rule of 
Evidence expressly excluding Unlisted 
Witnesses. 

§ lS55a. (IV) Statutory Rule of Pro
cedure aIIowing Inspection of Witnesses' 
Testimony. 

§ lS56. Civil Cases; (I) Discovery from 
Party-Opponent; (1) in Equity. . 

§ 1856a. Same: (2) Statutory DIS
covery in Common Law Cases: (a) Inter
rogatories to Party-Opponent. 

§ 1856b. Same: (b) Opponent's Own 
Case not Disclosnble. 

§ 1856c. Same: (e) Names of Wit
nesses not Disclosable. 

§ 1856d. Same: (II) Discovery from 
'l'hird Persons not Parties. 

§ 1856e. Sundry Rules affecting Prior 
Disclosure of Testimony. 

3. Documents 
§ 1857. Inspection before Trial by Dis

covery in Equity. 
§ 1858. Inspection at Common Law 

(Oyer and Profert; Motion to Produce i 
Documents of Common Interest or ot 
Trusteeship; Corporate Records; Insur
ance PoliCIes). 

§ 1859. Inspection under Statutes. 
§ 1859a. Same: Civil Opponent's Docu

ments; (I) Oyer extended. 
§ 1859b. Same: (II) Adoption of Chan

cery Rule; (1) Time of Disclosure. 
§ 185ge. Same: (2) Opponent's Own 

Case not Disclosable. 
§ 1859d. Same: (3) Relevancy i Speci

fication; Opponent's Oath. 
§ 185ge. Same: (4) Consequences of 

Refusal to Disclose. 
§ 1859/. Third Persons' Documents. 
§ 1859g. Criminal Cases. 
§ 1860. Other Principles discriminated. 
§ 1861. Document shown to Opponent 

at Trial; Opponent's Inspection as making 
it evidence. 

4. PremIses, Chattels, and Bodily 
Members 

§ 1862. Inspection before Trial: Civil 
Cases. 

§ 1863. Same: Criminal Cases. 

A. GENERAL POLICY AKD PRlKCIPLE 

§ 1845. Notice or Discovery of Evidence to the Opponent before Trial; 
(1) At Common Law. We are here concerned with the question whether the 
danger of unfair surprise is a ground for excluding unexpected evidence or for 
furnishing the means of ascertaining before trial the tenor of the opponent's 
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§§ 1845-1863] DISCOVERY § 1845 

evidence. The question may be considered from two points of view, first, 
that of Evidence in general, i. e. the ascertaining of the whole truth at the 
time of trial, and, secondly, that of litigation in general, i. c. the just settle
ment of controversies by the most efficacious and expeditious methods of 
procedure of all sorts. 

(A) So far as concerns the proccss of asccrtaining truth at the time of the 
trial itsclf, one thing seems clear, namely, that surprise is in itself 1W just 
ground for showing consideration to the party surprised. 

On the supposition that the intended evidence is true, and that its force 
is all that is claimed for it, the opponent cannot be said to suffer any real harm. 
The truth can produce no harm. l It may overthrow the opponent's claim; 
but, from the point of view of the administrators of justice, it is no more than 
right that this should result. The opponent may indeed be surprised to find 
that the truth has been discovered, or that a truth, unknown to him, bears 
against his case; but he cannot complain, when the truth has been brought 
to light, merely on the score that this was unexpected by him. If it was not, 
then so much the worse for his untrue and unjust claim and so much the 
better for truth and justice. 

It is apparent, then, that surprise can be no just ground for objection, unless 
we abandon the supposition that the surprising evidence is true. Assume, 
then, that it is fal3e. It may be false in two ways, - either in the sense that 
it is totally untrue, or in the sense that as a bare fact it exists but yet would 
appear to have a less or different inferential force if other facts could be 
known (antc, § 34). For example, it is proposed to show that the opponent 
sent a letter, now lost, admitting the correctness of the prt:sent claim against 
him; assume that no such letter was written. Or, it is proposed to show that 
the accused, shortly after the homicide, left the town at night; assume that 

, this is true, but that in fact he was called away suddenly to the bedside of his 
dying mother. Of this latter sort of facts are all testimonial statements of 
witnesses regarded as impeachable by the witness' character (ante, § 875); 
for it is an unquestionable fact that the tribunal has before it on the stand a 
competent person making assertions which tend to show that certain e,'ents 
took place; but if the mendacious disposition of the witness could be made to 
appear, the inference that the events occurred as he states would be materially 
weakened or even totally destro.yed. 

Let us assume, then, that the data offered in evidence against the opponent 
are (if the tribunal could only know it) false in one of these two senses. The 
opponent's situation is now vitally changed. On the former assumption, it 
would have done him no good to be notified in advance; he could not have 
altered the truth, and if he had wished to, the law could not lend him aid to 
that end. But now it is not the truth that he struggles against, but falsity. 
Had he but known in season that these fabricated facts were to be offered in 

§ 1846. 1 "How can a man be catched in the truth?" asked the Earl of Castlemaine (quote<! 
ante. § 1002). 
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evidence against him, he could have exposed the fabrication. He could have 
secured witnesses to show (in the above examples) that no letter of that date 
and place could have been written, because he was at the time absent or ill; 
that his mother was dying and the family had telegraphed for him; that the 
witness telling such a plausible story was mendacious in character or was 
seduced by a bribe. All this he was in truth and justice entitled to show: 
yet for all this some notice of the evidence, obtained in advance, was perhaps 
essential. Notice might have saved him, through the truth; without notice, 
he may be overcome by falsities. 

It is apparent, then, that any rule requiring notice in order to avoid unfair 
surprise must rest on the assumption that it is to serve as a prophylactic 
or protection against possible falsities, and not merely as a. warning of evi
dential verities. It follows, therefore, that notice ('annot in itself and always 
be required for the purposes of doing justice, but that on principle it need 
be required Dilly when there is a danger, more or less probable according to 
the showings of experience, of falsities whose details could not otherwise have 
been anticipated and prepared against. 

Can any precise and practical definition be made of the situations in which 
this danger can be predicated? It seems to be difficult, if not impossible. 
Perhaps a few specific and extreme situations can be discovered (post, § 184i); 
but not much more. For evidence of any form or quality whatever, testi
monial or circumstantial, documentary or oral, recent or ancient, consisting 
in human conduct or in material objects, lying in the knowlt'dge of a few 
persons or of many, situated within the jurisdiction or without it, for 
all sorts, it remains equally possible that the specific piece of evidence offered 
may be absolutely true, or completely or partly fabricated. It is not easy, 
b~' any analysis or classification, by experience or by deduction, to enumerate, 
and to say that this or that class of evidence is in general attended by the 
feasibility of falsification, while another is not. We seem to be not far from 
this difficult dilemma, i. e. we must either require prior notice as a general 
rule, or we must decline to require it at all. We must either regard the 
dangers of falsification as indicating the dominant policy, and require notice 
(because of our inability to discriminate) even where it might not be needed, in 
order to do justice in the cases where it would be needed; or, we must regard 
the danger to innocent opponents as comparatively small and as overbalanced 
by counter-considerations, and must therefore decline to require notice at all. 

Now the common law, in this dilemma, never had any hesitation. It 
accepted the second alternative, and declined to require notice at tJil. This 
is so fundamental an assumption in our law of Evidence that express judicial 
statements of it have rarely been mad.e, even in passing. The following pas
sages will illustrate it: 

1826, GARROW, B.o in Preston v. Carr, 1 Y. & J. 175, 17:): "It is a very common thing 
at Nisi Prius to ask 'if such a witness is here'; the answer given on the other side is, 'You 
will know in good time, when he is called.''' 
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1850, Lord BROUGHAM, in Bain y. R. Co., 3 H. L. C. 1, 16: "The ground of e."{ception 
stated [for a certain witness) is surprise, and surprise only, not that the evidence was in 
itself inadmissible, but that it was inadmissible because the intention to adduc:e it had not 
been notified on the record. . . . Surprise is no ground of objection." 

1858, CLIFFORD, J., in U. S. v.lIolmes, 1 Cliff. 108, 112, answering an argument of sur
prisal: .. Surprise may often arise out of tr.e offer of evidence strictly competent, and yet 
that circumstance has never been considered as affecting the question of its admissibilit~,. 
Embarrassments of that sort, which are more or Jess incident to every trial, are usually 
remedied by motion to the Court for a postponement of the trial to a future day in the 
term or for a continuance." 2 

The common law, however, certainly did not fail to consider the need of 
protecting innocent opponents; for a keen perception of these possibilities is 
easily to be seen in other rules of evidence. But it believed that there were 
counter-considerations which overbalanced this danger. That this was its 
motive is to be seen with clearness in the circumstance that as soon as a 
moral change occurred in the community, diminishing the force of these 
counter-considerations, the balance was tipped in the opposite direction and 
a change took place in the law, corresponding roughly to the change of 
opinion towards these considerations. 'What were, then, these powerful 
counter-considerations? 

(a) In the first place, the common law, originating in a community of sport;; 
and games, was permeated essential!y by the instincts of sportsmanship. This 
has had both its higher aspect and its lower aspect. On the one hand, it has 
contributed a sense of fairness, of chivalrous behavior to a worthy adversary, 
of carrying out a contest on equal and honorable terms. The presumption 
of innocence, the character rule, the privilege against self-crimination, and 
other specific rules (to name those of Evidence alone), show the effect of this 
instinct against taking undue advantage of an adversary. The minor rules 
of professional etiquette (now surviving much more markedly in England 
than in the United States) illustrate the same tendency even more clearly. 
On the other hand, it has contributed to lower the system of administering 
justice, and in particular of ascertaining truth in litigation, to the level of a 
mere game of skill or chance. Some of the effects of this unfortunate tend
ency have been noted in other places (mIte, §§ 57, 194, post, § 2251). It 
may be seen also in the r.ule allowing a new trial for an immaterial error in 
a ruling upon evidence (ante, § 21), and in the gp.neral attitude towards rules 
of procedure as expedients for winning the game of litigation irrespective of 
the ascertainment uf truth. The right to use a rule of procedure or evidence 
precisely as one plays a trump card, or draws to three aces, or holds back a 
good horse till the home stretch, is a ciistinctive result of the common-law 
moral attitude toward parties in litigation: 

1874, Sir J. Amould, Life of Lord Denman, II, 92 (commenting on the failure of justice 
in Lord Cardigan's Case in 1840): "The only answer •.. is that English criminal pro-

: 1921. Dundovich v. State, Ind. ,131 N. E. 377 (the proper way to meet a case of 
surprise i6 to move for a continuance). 
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cedure does not so much seek the discovery of truth pure and simple, as the discovery oj 
truth according to certain artificial rules. . .. The prisoner must be convicted according 
to the strict rules of the legal game, or not convicted at al1, and that, too, however clear 
his guilt may be." 

1895, Sir F. Pollock and Professor F. W. ,Maitland, History of English Law, II, 667: 
"At one of these [poles or extr'!mesj the model is the conduC't of the man of science, who 
is making researches and will use all appropriate methods for the solution of problems 
and the discovery of truth. At the other stands the umpire of our English games, who 
is there, not in order that he may invent tests for the power.:; of the two sides, but mcrely 
to sce that the rules of the game arc observed. It is towards the ticcond of these ideals 
that our English medireval procedure is strongly inclined. 'Ye arc oftcn reminded of the 
cricket match. The judges sit in court, not in order that they may discover the truth, but 
in order that they may answer the question, 'How's thlltt This passive habit seems to 
grow upon them as time goes on. . .. Even in a criminal cause, even when the king is 
prosecuting, the English judge wiII, if he can, play the umpire rather than the inquisitor." a 

Now one of the cardinal moral assumptions in a contest of skill or chance 
is that a player need not betray beforehand his strength of resource, and 
that the opponent cannot complain of being surprised. 'fhe accepted laws 
and moral standards of whist protect the player from exposing his cards 
before playing them; . the owner of the racing-stable kecps as a valuable 
secret the time made by his horse in the last private trial before the race; 
and a chess-player's skill consists largely in concealing from his opponent 
the far-seeing sequence of moves which he has planned. 

It is this feature of games and sports that llUs influenced powerfully the 
policy of the common law in the present aspect. 'N"cmo tenetur armare ad
versarium suum contra se.' 4 'fo require the disclosure to an adversary of 
the evidence that is to be produced, would be repugnant to all sportsmanlike 
instincts. Rather permit you to preserve the secret of your tactics, to lock 
up your documents in the vault, to send your witness to board in some obscure 
village, and then, reserving your evidential resources until the final moment, 
to marshal them at the trial before your surprised and dismayed antagonist, 
and thus overwhelm him. Such was the spirit of the common law; and such 
in part it still is. It did not defend or condone trickery and deception; but it 
did regard the concealment of one's evidential resources and the preservation 
of the opponent's defenceless ignorance as a fair and irreproachable accom
paniment of the game of litigation. There is no accounting for this except as 
in part a product of a characteristic instinct of the Anglo-Norman community 
in which our law grew up. 

I The orthodox attitude even among the of anyone of its members, let it proceed ae
most radical reformers may be seen in the cording to general rules, upon known principles, 
following passage of Mr. (afterwards L. C. J.) lind with clear proof of necessity; 'let us 
Denman, in 40 Edinb. Rev. 186 (1824), argu- carve him as a feast fit for the gods, not hew 
ing for the privilege against self-crimination: him as a cnrcase for the hounds.'" So also, 
.. The accused's guilt he still has a right to sce Burprisingly, in a modern Irish judge's deliver
distinctly proved upon him by legal evidence. 11Oce, quoted antc, § 21 . 
• • • Human beings ar.! nevcr to be run down 4 1628, Co. Litt. 36 a: 1658, Wingatc's 
like beasts of prey, without respect to the laws Maxims. No. 171, p. 665; 1702, Anon., 3 
of the chase. If society must make a sacrifice Salk. 362. 
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(b) A second counter-consideration is found in the possibilities oj abuse by 
wz.9crupulolls 0ppollents, if prior notice were required to be given. 'We have 
assumed that the innocent opponent must often need such notice, to protect 
himself against falsities. But reverse the situation, and suppose an honest 
claimant and a guilty and unscrupulous opponent. If prior notice were 
to be given in all cases (and there can be, as above noticed, no easy discrimi
nation), the honest claimant would then be exposed to the danger of fraud 
and chicaner~' by his opponent. Advised of the prospective witnesses, he 
would try, perhaps with success, to tamper with them. Warned of the 
evidential facts to be offered, he would prepare false evidence in denial or in 
explanation. This danger, then, must equally be reckoned with in fixing 
upon a general polic~'. Though experience may vary or its teachings may be 
difficult to interpret, at least one cannot say that to fear this danger more 
than the other is to be irrational. The common law may not have attempted 
to analyze with sufficient care and deliberateness the relative weight of these 
dangers, and it may have been too ready to emphasize the one here involved. 
Yet this danger undoubtedly exists, and its existence goes in part to justify 
the result reached by the common law. Moreover, the later abandonment 
of the radieal common-law doctrine appears to have come about, in the main, 
only to the extent that this danger has been seen to disappear or has been 
ignored. 

(B) So far as concerns the interests of litigation in general, the policy of 
requiring discovery or notice of evidence before trial is equally urgent, though 
on larger grounds. Its propriety, moreover, is independent of the truth or 
falsity of the opponent's evidence; it is, in fact, strongest where the oppo
nent's evidence is assumed to be true. That policy rests on the fact of ex
perience that the parties to controversies are prone to proceed either with 
a blind faith in the strength of their cause and the truth of its essential 
propositions of fact, or with the misguided assumption that the facts forming 
its defects and weaknesses are unknown to the adversaries and that their 
concealment to the last moment will heighten the chances of success. If 
these two states of mind could be prevented, a large proportion of litigation 
would be cut short at the beginning, with advantage to justice; because 
parties entertaining either belief without foundation would be disabused of 
it at an early moment, would perceive the uselessness of further contest 
in court, and would act accordingly. Any requirements of preliminary dis
covery, designed to lead to such a saving of time and expense, would be 
well worth imposing in the interests of expeditious litigation and of justice 
at large.5 

The objections to the expedient, from this point of "iew, are of a twofold 
sort: (a) The reduction of litigation to a small compass, in time alld expense, 

• See the remarks of L. C. J. Best, quoted of Sherman L. Whipple, Esq., of the BOstoD 
P08t, § 1847. This was a favorite theme of Bar, in addresses before the Florida Bar 
Bentham's, as noticed post, § 1856, note 1. Association (1913) and the Connecticut Bar 
The most powerful modem statement is that Assl)ciation (1914). 
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would diminish the emoluments of the professional men at law, whether as 
attorneys or counsellors, or as other officers of court depending upon the num
ber and amount of fees. This is not a consideration which honorable men 
could entertain as in the least hindering a measure otherwise desirable. But 
it was in fact undoubtedly a powerful though silent motive, in the resistance, 
active and inert, with which the eft'orts towards reform in this respect were 
met in England in the closing days of Lord Eldon's domination, and 
indeed everywhere else, whenever such a reform was needed. The incum
bents under a system which gave in perquisites to the Chancellor some 
eighty-five thousand dollars a yeur,6 and to the Chief Justice of the King's 
Bench some eighty thousand a yenr,7 and to the minor officers in proportion, 
were lIot likely to be zealous for any expedients which reduced the length 
and expense of litigation. In particular, the officers of the Chancery (the 
factory of fees, and the hospital of incurable controversies) would have 
inclined to oppose any measure by which their own monopoJied expedient, 
the process of discovery before trial, should be made freely available in 
common-law courts. This objection, then . the reduction of fecs has 
been historically, though not rightfully, a serious obstacle in carr~'ing out 
all proposals to minimize litigation by requiring the mutual disclosure of 
cyidence before trial. 

(b) The second objection is the same as the one already noticed from the 
point of yicw of eddence alone, namely, the possibilities of abuse by un
scrupulous opponents, if discovcry of evidence before trial were required. 
This danger is always invoh·cd in such an expedient; and it would remain 
for experience to show whether the harm thereby caused in one class of 
eases would be more than balanced by the advantage gained in other case~ 
in the wa~' of speedy and costlcss settlement of controversies. 

The result is, then, that the common law (in gencral, and apart from the 
few specific cxceptions to be noted) recognized 110 rule requiring prior notice 

5 Twiss' Life ~f Lord Eldon, III, 315, 349; see further details in Holdsworth's 
Campbell's Li\,PM. X, GS; r(-t!uc"d in lS:l2 to lIiMt. of English Law, vol. I, ad I'd., 1922, 
£10.000 in fx£'d salary: Arnould's Life of p. 441. Lord Eldon's patronage was nddi
Lord Denman, I, 300. .. Lord Eldon, in the tionally worth £35,000 annually (Bentham, 
returns which he himself m,uIe to the lIouse of Works, y, 539). Lord Eldon openly opposed, 
Commons. admits that in 1810 he received, as while ChaaceJlor, in 1 R09, the bill to prohibit 
Lord Challc,·llor, a groM income of £22,730, the sale of offi('es connected with the adminis
from which sum. after deduction of all ex- tration of jUMti£'e, and defended the existicg 
penscs, there renmined a net income of £17,000 prllctice 118 II sour!'e of profit to the Chancellor 
per annum. • . . So long as judges or 8Ub- (14 nans. ParI. Deb., 1st ser., 1016: Camp
ordina~e officers were paid by casual per<;:ui- hell's Lives of the Challcellors, 5th cd., X, 
sites and fccs. pllid directly to them by suitors, 290). 
a taint of corruption lingered in the practice Compare the instances citl'd (Jnie. § 1Gi7, 
of our courts. Long nfter judgrs ceased to note 3. 
!!eU injUstice, they delayed justice from 7 Arnould's LiCe of Lord Denman, I. 185: 
intercst('d motives: and when QUestions reduced in 1825 to £10,000, and in 1830 to 
concerning their perquisites were raised, £8,000, in fixed salary: lb. 186. The in
they would ~')metimes strain a point for the iquities of the fee system were Bentham'lI 
sake of their own private advantage. . •• constllnt thesis: in his Rationale of Judicial 
Until the reign of Geo. IV. [in 1826,1 judges Evidence (voi. VII. p. 199, Bowring's cd.) he 
continued to take fees lind perquisites": 1867, has some special comments on it in the prest-nt 
Jeafrreeon, A Book about Lawyers, I. 344, connection. 
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of intended evidence to be given to the opponent or furnishing legal process 
for obtaining such information; that, nevertheless, the investigation of truth 
at trials is in decided need of such information for opponents who are in 
danger of being attacked by false evidence, and that the general process of 
justly ending controversies is hampered by the lack of such information even 
where the evidence is assumed to be true; that, on the other hand, a general 
requirement of such discovery or notice before trial would introduce a new 
danger of fraud and thus imperil the ascertainment of truth; and that there
fore the correct policy to be followed depends upon whether the former or the 
latter consideration is found in experience to be more weighty, amI whether 
the latter danger can be obviated or reduced in any specific class of cases. 

§ 1846. Sallie: (2) in Chancery. It might be supposed that, in the court 
of Chancery, a bill for discovery served as a means of evading the strict com
mon-law rule, and that thereby a notiec clJuld be compulsorily obtained of 
the evidence intended to be produced by the opponent. But there was here 
no radical departure from the established doctrine of the common law; it was 
a policy, not of oM Court rather than another Court, but of the whole legal 
system indigenous to the soil. So marked, indeed, is its feature as a racial 
product that where a conflict came, as it did in the Chancery court, between 
the imported procedure of the Roman and ecclesiastical law (which furnished 
to chancery procedure most of its important characteristics) and the native 
instincts of the British gentlemen who sat as chancellors and clerks, the racial 
influence prevailed, and the sportsmanlike rule that no notice need be given 
('ompeted with marked success against the ecclesiastical and inquisitorial 
requirement of almost complete dhiclosure. 'fhe former, b~' virtue of its 
English birthright. took its natural place in the chancery practice also, us 
a persistent element in the larger common-law system of justice. 

That the recognized objects of a bill for discovery in Chancery did not, on 
strict principle, include the obtaining of notice of the opponent's intended 
evidence, sufficiently appears in t!te following authoritative passages: 1 

1836, Sir James Wigra11l, Y. C., Discovery, § 148: "It it were now for the first time 
to be detemlined whether in the investigation of disputed facts tntth would be best elicited 
by allowing each of the contending parties to know before the trial in what manner and 
by what evidem'e his adversary proposed to establish his own case, arguments of 50l11e 
weight might 'a priori' be adduced in support of the affirmative of this important qu~
tion. Experience, however, has shown or, at least, Courts of justice in this country aet 
upon the principle that the possible mischiefs of surpri~e at a trial are more than counU'r
balanced by the danger of perjury whieh must inevitably be incurred when either party 
is permitted before a trial to know the precise evidence against whieh he has to contend. 
And accordingly, by the settled rules of Courts of justice in this country (lipproved as well 
as acknowledged) each party in a cause has thrown UpOI1 him the OI1US of supporting his 
own case and meeting that of his adversary without knowing beforehand by what evidence 
the case of his adversary is ta be supported or his own opposed." 

§ 184.6. 1 It hIlS already been noted (§ 4) {'cry; thcy are referred to here merely b8 
that no attempt is madc in this treatise to deal illustrative. 
in detail with the rules of evidence ill Chlln-
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. 1840, L. C. n. ABINGEn, in Combe v. London, 4 Y. & C. 139, 155: "A party has a right 
to file a bill of discovery for the purpose of obtaining such facts as may tend to prove his 
case; and if those facts are either in possession of the other party, or, if the~' consist of 
documents in possession of the other party, in which he either hn~ an intf'rest, or which 
tend to prove his case, and have no relation to the case of the other purty, he has a right 
to have them f,roduced, and he may file a bill of discovery, in order to aid him in law or 
in equity, to exhibit those documents in evidence, or compel a statement of those facts. 
But does it not rest there? Has he a right, as against the deFendant, to discover the defend
ant's case~ Does any case go the length of that? Sometimes the cases trench yery much 
on those limits; but if you take the question as a matter of principle, has a man a right, or 
is it consistent with common justice, that he should file a Lill to discover the defendant's 
case? The ground on which he files his bill, is to make the defendant discover what is 
material to his (the plaintiff's) case; but he has no right to say to the defendant, 'Tell me 
what your title is tell me what your case is tell me how you mean to prove it . tell 
me the evidence you have to support it -- disclose the documents you mean to make use of 
in support of it tell me all these things, that J may find a flaw in your title.' Surely that 
is not the principle of a bill of discovery. And if you look at the cases, you wiII find, how
ever they may occasionally trench on the line of distinction you will find that is the great 
line of distinction." 

1877, Professor C. C. Langdell, Summary of Equity Pleading, §§ 56, 59, 161, 171, 172: 
"Whatever the plaintiff does not succeed in proying in this way, i. e. by compelling the 
defendant to admit it, he must prove by the testimony of witnesses or by dO<'uments. 
The witnesses arc examined in writing, and secretly, and none of the testimony is pub
lished until all the witnesses have been examined on hoth sirles. The only information, 
therefore, that is given to the defendant to enable him either to cross-examine the plain
tiff's witnesses, or to meet the plaintiff's i!videnre by examining witnesses on his own behalf, 
is what is contained in the bill; except that the defendant is also entitled to be informed of 
the names and addresses of the witnesses examined by the plaintifi'.2 It seems clear, there
fore, that the bill ought to set forth all the evidence in detail which is to be proved by 
witnesses, as is done ill the articles of a libel [in ecdesiasti('al courts]. . .. Precisely the 
contrary of this, however, has taken place; for the plaintiff ... is not required to state 
specifically what any of his witnesses wiII swear to, but is pennitted to state the facts which 
he intenc\s to prove by witnesses, as distinguished from the evidence by which they are to 
be proved; and, as this makes it impossible for him to examine them upon the allegations 
in the bill, he is perlJlitted to examine them upon '\Titten interrogatories, and yet the defend
ant is not entitled to a copy of the interrogatories .••• In the ecclesiastical courts. as has 
been seen, all dOl'umentary evidence has to be annexed to the pleadings, so that the adverse 
party is not only furnished with a copy, but has the fullest opportunity to inspect the orig
inals; and this seems to be correet upon principle; for it is not the policy of the civil law to 
keep the parties in ignorance of each other's evidence until it is read at the hearing; and it 
is only to prevent perjury and subornation of perjury that the testimony of witnesses is 
kept secret until all the witnesses have been examined, a reason which seems to have 
little. if any, application to documentary evidence. In equity, however, the parties are 
never entitled to insped each other's documents, nor to havc copies of them, nor in any way 
to know their precise contcnts until they are reml upon the hearing .•.• [It is true, that] 
II plaintiff in equity is entitled to the benefit of all the evidence in the defendant's possession 
which will aid him in proving the allegations of the bill, whether such evidence consist of 
the defendant's personal knowledge or be (!ontained in documents or writings; . . . 
(and] as equity furnishes no direct means by which a suitor can obtain an inspection of his 
/lcll'Cr.~ary'8 documentary evidence before trial or hearing, attempts have often been made 

, I This partiul exception to the geneml rule secret by an officer upon written interroga
was almost nullified by the circumstance that tories prepared beforehand by the parties 
the exuminution of the witnesses was held in (o.Tlte. § 1367). 
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to accomplish the object indirectly and illegitimately, by means of discovery; and some
times such attempts have been attended with success .•.• Not only have suitors in equity 
endeavored to avail themselves of discovery as a means of obtaining an inspection of their 
adversary's documentary evidence, but they have attempted by the same means to obtain 
infonnation generally as to their adversary's case or defence, beyond what was disclosed 
by his pleadings; and these attempts have sometimes received countenance from the Courts, 
and especially from a much-cited passage in Mitford: 'The plaintiff has a right to a dis
covery of the case on which the defendant relies, and of the manner in which he means to 
support it.' But Wigram has shown conclusively that any such right is wholly foreign to 
the principles of discovery; and his view has been adopted by Lord Romilly in a well
considered judgment." 

It is true that, to a limited extent (noticed post, § 1856), the result of a bill 
of discovery would usually be the revelation of sQmc portion of information 
not before known to the applicant. But the general theory remained, and 
the rule was strictly enforced, that the adversary's own evidence was not to 
be revealed on a bill for discovery. 

In short, equitable discovery involved no more than the negation of the 
party's privilege at common-law trials not to testify against his own cause, 
and was not intended to give relief against the common-law principle which 
refused to exact before trial a disclosure of the tenor of the evidence intended 
to be given for his cause. Moreover, the tediousness of a bill in chancery 
came ultimately to nullify in great part whatever of effectiveness belongs 
to it in theory. 

§ 1847. Policy of the Exceptions to the Rule (Accused Persons; Civil 
Parties; Docnments; Circumstantial Evidence of Character, etc.). It has 
been seen above (§ 1845) that the common-law doctrine was open to sub
sequent modification on one of two grounds, namely, either when the over
balancing danger of furnishing an unscrupulous opponent with the oppor
tunity of fraud could be flatly ignored, or when this danger could be found 
to be of comparatively trifling magnitude. Thc first ground, it is true, could 
come to be accepted only by force of somc powerful moral sentiment or 
impulse, which would induce us to act irrespecti\'e of immediate experience 
or of reasoning; while the second ground would be reached in direct experi
ence, with reference to the actual operation of the rule. In both of these 
ways, then, a change has com~ about.1 

(1) AcclI$ed persons. In the first place, since the close of the 1700s, a 
general rentlsion of sentiment towards aecused persons in criminal cases 
has occurred. This modern attitude, already noticed in other aspects (ante, 
§§ 579, 865), has indeed run its legitimate course, and is now an anachro
nism. But its marks remain in the inherited law of this present generation. 
In its present bearings, the effect is to induce liS to help at any cost the 

§ 1847. 11901, Pound. C .. in Ulrich~. a8 a cock fight, wherein hewon whose advocate 
McConaughey, 63 Nebr. 10, 88 ~. W. 150: W!lS the gamest bird with the longest apul'!l. 
"The common law originally was vcry strict in Dut we have come to take a more liberal view, 
confining each party to his own menns of proof. and have done away with most oftboae featuree 
and, Wl it h!lS been expressed. regarded a trial which gave rise to that reproach." 

VOL. III.' 59 929 
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accused person, who in theory of law is innocent.2 The danger that, if 
guilty, he may be disposed and enabled to tamper with witnesses, to manu
facture false evidence in defence, and otherwise to misuse the aid thus 
furnished, this danger (unquestionably a real one) wc ignore, or at least 
deliberately risk. The determination to protect the innocent accused has 
induced us to aid him, at any cost of accompanying dangers, by giving him 
fair notice of the persons to be called against him as witnesses: 

1883, Sir J amea P. Stephen, History of the Criminal Law, I, 225, 3HS: II I do not think 
any part of the old prOC(.'<iure operatt.'<i more harshly upon prisoners than the summary 
lind 3ecret way in which justices of the peace, acting fn:quently the part of detective officers, 
took their examinations and committed them for trial. It ""as a constant and most natural 
and reasonable topic of complaint by the prisoners who were tried fo~ the Popish Plot that 
they had been taken without warrant, kept close prisoners from the time of their arrest, 
and kept in ignorance of the evidence against them till the very moment when they were 
brought into Court to be tried. This is set in a strong light by the provisions of [1 i09, St. 7 
AnIle, c. 21, § 14, quoted ]loat, allowing a list of witnesses in treason) .•.• This was con
sidere<i as an extraordinary effort of liberality. It proves, in fact, that even at the beginning 
of the eightt.-enth century, and after the experience of the State trials held under the Stuarts, 
it did not occur to the Legislature that, if a man is to be tried for his life, he ought to know 
beforehand what the evidence against him is, and that it did appear to them that to let 
him know even what were the names of the witnesses was so great a favor that it ought to 
be reserved for people accused of a crime for which legislators themselves or their friends 
and connections were likely to be prosecuted. It was a matter of direct personal interest 
to many members of Parliament that trials for political offences should not be grossly 
unfair; but they were comparatively indifferent as to the fate of people accu~-ed of sheep
stealing or burglary or murdcr. . . . [The prisoner) • ... ·as not allmyed tiS a matter of right, 
but only as an occasional exceptional favor, ... to see his [ownl witnesses or put their 
evidence in order. When he came into Court, he WIIS set to fight for his life with absolutely 
no knowledge of the evidence to be produced against him." 3 

All this early attitude has changed, with the spirit of the times; the extent 
to which the change has affected the law, by establishing an exception to the 
common-law principle, is later examined in detail (post, §§ 1850-1855). That 
the modern tenderness for accused persons has been the effective motive for 
the change, and that no disposition has yet appeared to abandon the com
mon-law attitude where this motive does not operate, may be clearly enough 
~een in two circumstances, namely, that no such aid, by requiring notice of 
the names of witnesses, has been extended either to the prosecuting officer in 
criminal cases or to the respective parties in civil cases. 

(2) Civil parties. In the next place, it has come to be clearly perceived 

2 No doubt, in ultimate analysis, it may be Legal History Series; de la Grasserie, La 
justified on broad grounds of social and po- Preuve, cited ante, § 1834). In all the history 
litical welfare; hut in its inlmediate operation of political oppression, from the English Stllr 
it is an emotion or sentiment only. Chamber to the Venetian Coundl of Ten, this 

3 This was equally a characteristic of Con- seems to be the favorite and powerful weapon. 
tinental criminal procedure, though it lingered Compllre Rev. Sydney Smith's reference to 
there much later (Esmein, Histoire de la pro- this rule in his scathing denuncilltion of a 
eMure criminelle en France, 153, 163, trans- related one (" Letter on the Bill to allow 
lated 118 A History of Continental Criminal Counsel for Prisoners in Felony," Edinburgh 
Procedure, being vol. V of the Continental Review, 1826, Works, cd. 1869, p. 539). 
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that the danger of improper tampering with witnesses is totally lacking 
where the desired witness is the party himself. By requiring him to state 
in advance his testimonial knowledge to the opponent, we do not expose his 
testimony to danger, simply because he is himself not open to tampering 
as a witness, and because the risk of a manufacturing of counter-eddence is 
no greater than would otherwise exist in any case. There is therefore no 
objection to a prior disclosure of his testimony to the opponent. 

This much was indeed conceded from the very beginning in the Court of 
Chancery, by the allowance of bills of discovery; and to that extent the law 
may be said to have recognized always this exception to the general rule. 
But this exception failed of recognition in courts of common law, by reason 
of a distinct principle there obtaining, namely, the prh'iJege of a civil party 
not to testify against his own cause (post, § 2217). When the time came that 
this principle was abolished and an opponent could be compelled to testify 
on trial, it was easy to perceive that his intended testimony should also be 
made available before trial (as it always had been by bill of discovery in 
chancery). Accordingly the one change was e"'erywhere found accompanying 
or closely following the other (post, § lS56a). The desirability, and at the 
same time the safety, of making this· requirement was well expounded b~' a 
liberal judge, some twenty yeB.rs before the change was actually made by 
legislation in England; his reasoning rests on both of the considerations 
already noted (ante, § 1845, par. a and b), but especially upon the second 
of the two: 

1830, L. C. J. BEST, Second Report of the Common Law Practice Commissionel'l!, 46, 
50: "I propose that I1S soon I1S any action be brought, even before appearance, either party 
to the cause may examine on oath the other •••. Mter such examinations, in a great num
ber of cases very few if any witnesses \\;JI be required. The whole of the cases of each party 
will be fuJly disclosed, and nothing will remain for juries to do but to assess damages. In 
cases which depend on circumstances of which the partk'S have no positive knowledge and 
which are to be proved by ,,;tnesses, the parties wiII from these examinations discover the 
nature of these circumstances, and each side will come prepared to make the best of their 
respective cases. There will remain no pretence for complaining of surprise. Some persons 
think that parties should not know each other's cases. Parties know each other's cases in 
the trial of issues from chancery; and when causes are tried a second time these cases are 
more easily and satisfactorily tried than any other. Much more mischief is to be appre
hended from surprise than from the fullest knowledge of a cause ..•. There are parties 
who, ignorant of the answer their opponents have to give, think they have good cases; there 
are some who know that if the whole truth can be got at they have no chance of success, but 
pel'l!cvere in litigation in the hope that their adversaries will not diseover their weakness 
or wiII not be able to take advantage of it for want of proof; others are misled by their 
uttornies, who afterwards excuse themselves from advising their clients to proceed by 
protesting that their clients deceived them. These are the ways in which parties deceive 
themselves or are deceived to their own ruin and sometimes the ruin of their unfortunate 
opponents. The examination of the parties will dispel these delusions .••• I am 
persuaded that these examinations will stop many cases and prevent much misery." 

1828, Feb. 7, Mr. IIcnry Brougham, Speech on the Courts of Common Law (Hans. ParI. 
Deb., 2d ser., XVIII, 188): .. Whatever brings the parties to their senses as soon as possible, 
espedally by giving each a clear view of his chance of success or failure, and, above all things, 
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making him well acquainted with his advcrsary's case at the earliest possible moment, "ill 
always be for the intcrests of justice, of the parties thelllseh'es, lind indeed, of all but the 
practitioners. It is the pra'!t itioners generally, that determine huw the matter shall pro
ceed, and it may be imagined that their own interests Ilre not the lllst attended to. The 
seeming interest of two parties disposed to be litigious, in many eases appears to be different 
from the interests or justice, although their leal interest, if strictly eXllmined, will not un
frequentl~· be found to be the same. Now, justiee is el1;barras~fJ by the cliuingenuousness 
of conflicting parties; justice wants the cases of both to be fully aud early stated; but both 
parties take care to inform each other us little as po~sible, and as late as possible, of their 
respective merits. One tells as Illueh of his case as he thinks good for the furtherance of 
his claim and the frustration of the enemy's; so does the other, only as 1IIu(·h (If his answer 
as may help him, without aiding his adversary; and the judge is oftentimes left to guess 
at the truth in the triek and conflict of the two. The interest of the Court of Justice being 
to make both parties come out with the whole of their case as early as possible, the law 
should never lend itself to their concealments. This remark extends to the proof as well 
as the statement of the case; an intimation of what the evidence i~ may often stop a ('ause 
at once. In S(,otland, the law in this respect is better than ours, for no man ('an produce 
a written instrument on trial without having previously shown it to his adversary. For 
want of this salutary rule I have often seen the most useless litigation protra('ted for the 
sole benefit of practitioners. I was myself lately engagec) in a ('ause, the circuIllstances of 
which will give the House an idea of the mischief. I was instructed not. to show a certain 
receipt to the opposite party, as my client, the defendant, meant to nonsuit his adversary 
in great style, as he would call it. Well, the plaintiff (an eX(.'Cutor) stated his case, and called 
his witnesses to prove the debt. I did not take the trouble to cross-examine, which would 
have been quite unnecessary. Equally so was it to address the jury. I acknowledgCtI thp 
truth of all that had been sworn on the other side, but added that it was all uscless, as : 
happened to have a receipt for the money, which had been paid to the testator. This, of 
course, put an end to the case. The sum sought to be recovered did not exC'CCd twenty 
pounds, ami the expenses could not have been less than a hundred." 

1853, Common Law Practi,~c COlllllli88i()ncr.~, Second Report, 35: "As to flwts within 
the knowledge of an adverse party, the Courts of law possess no power of corn}lellin~ dis
covery; except, indecd, that by the recent change [of 1851) in the law each party 1Illly he 
called as a witness by his opponent; but it is obvious that this course will only be resorte:i 
to in the most dcsperate emergency. It cannot reasonably be expected that a party ignorant 
of what his adversary may be prepared to swear, shall put so adverse and interested a wit
ness into the box, without having had any opportunity of previous interrogation. For '(he 
purpose of discovery, previous to the trial, whether of facts or of documents, the party 
desiring it has now no alternative hut to resort to It court of equity. We have no hesitation 
in saying that this is altogether wrong. We assert as an indisputable proposition, that 
every Court ought to possess '\\;thin itself 4 the means of administering complete justic'C 
within the scope of its jurisdiction. . . . This opportunity for examination prior to the 
trial will be usefui, not only for the purpose of discovering facts exclusively in the knowledge 
of the opposite party, but as the means of sparing the trouble and expense of producing 
evidence of facts which he may be prepared to admit; while, on the other hand, it will tend 
to make more clearly manifest the matters which are alone in contest hetween the parties. 
In some cases, such a preliminary discovery may even altogether obviate the necessity of 
any trial, by eompelling the one party or the other to admit facts decisive of the case upon 
the merits, so as to show that proceeding to trial would be a mere abuse of the forms of 
justice. A power of preliminary discovery would likewise tend to expose the motives of 
groundless IwtiollS brought for vexation, and of unfounded defences set up and persisted in 

• Thill measure hnd already been recommended by the Common Law Practice Commissioner8 
of 1830, Secont! Report, 30, 70. 
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for delay. It would, moreover, have a most wholesome effect in preventing false pleas 
from being put on the record; for as soon as the examination of the party had made mani· 
fest the falsehood of the plea, a judge might be applied to to disallow the pleading at the 
expense of the party pleading it. If the very existence of such a power had not the effect 
of preventing the nl>(.'essity of its exercise, it would at least aid the Court in extirpating 
frivolous and improper litigation. We propose that either party in a cause shall be at liberty 
to deliver to the opposite party, provided such party would be liablc to be called as a witness, 
or his attorney, "'Titten questiollS on the subjects on which discovery is sought; and to require 
such party, within a time to he fixed, to answer the questions in "'Titing upon oath, ~worn 
and filed in the slime manner and under the slime sanction, in case of falsehood, as an affi
davit; and that the party omitting to answer within the prescribed time shall be suhject 
to the consequences of a contempt of the Court. But we by no means propose to confine 
the power of interrogating such lIdverse party to the written questions above referred to. 
We think that in many cases an opportunity should be afforded for oral examination. At 
the same time, care must be taken that the power of personal examination be not abused 
by being mnde a means of vexation and oppression, when used against weak or timid persons. 
We propose, therefore, not to leave it at the option of a party to demand an oral exami· 
nation, but to give the Court, or a judge, discretion, on the application of either party, in 
case of an insufficient answer to the "'Titten questions before referred to, or in any other 
case in which it lDay be made to appear essential to justice, to direct an oral examination 
of the other party before either a judge or a master of the court." 

(3) Documents, chattels, premises. In the next place, it has come to be 
acknowledged that the danger of improper tampering with eYidence by an 
unscrupulous opponent is of comparatively small prohabilit~· where the ed· 
dence in question consists of documents, chattels, or premises, in the first 
party's own possession. To allow the opponent, under proper safeguards, to 
ha\'c prior inspection of these, and even to take a copy of documents, cannot 
endanger the integrity of the object. Nor can the warning thus gi\'en create 
any substantial danger of procuring perjured testimony against the execution 
of the document or other facts. All the justice of assisting an inTlocent 
opponent may be attained, without any appreciable risk of furnishing the 
means of fraud to an unprincipled one: 

1831, Common Law Practice C07ll7lliasionera, Third Report, 45: "The present practice 
of profert and oyer, though in its present foml chargeable \,;th many defects, is in its 
principle of the highest importance. It is manifestly essential to the interests of justice 
that a party against whom hiM own "'Titten instrument or the instMlment of another per· 
son is pleaded should have the means of inspection, and, if necessary, of prO<'uring a copy 
before he is called upon to answer. He may wish to ascertain its genuineness, and, if gen· 
uine, whether it has sustained any material alteration since it was executed. He may 
wish to know the !lamcs of the subseribing witnesses and to ascertain from them what 
testimony they are prepared to give as to the circumstances under which it was executed. 
He may proposc to found his defence upon somc parts of thc instrulDent which his adversary 
has not chosen to set forth and which may either show its invalidity in point of law or pro. 
vide him ",;th an allSwer in point of fact •••• We can sec no good reason why, in every 
case in which profert would be required of a bond or other deed, it should not also be made 
of any other instrument of whatever description, which is either alleged to be or whieh may be 
prcsumed to be in writing. Such an alteration of the law would prevent the delay, expense, 
and uncertainty which attends an application to the Court or a judge, and would place the . 
whole practice on this subject on a llloresimple and uniform as well as a more equitable footing." 
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The germ of this exception for documentary evidence already existed in the 
common-law rule of profert and oyer (post, § 1857). Not until the general 
change of attitude towards the common-law doctrine of concealment of evi
dence was the rule of oyer allowed to be extended to its proper scope. Since 
the middle of the 18005, legislation has almost universally provided, in some 
form or other (post, §§ 1859, 1862), that where the opponent has requested 
this opportunity of protecting himself against unfair surprise, it is to be 
granted him; and such an inspection is usually made the indispensable con
dition to the possessor's subsequent use of the document in evidence on the 
trial. This result seems to have come about through a distinct perception of 
the true balance of danger; but it also signifies (in spite of the frequent ju
dicial emasculation of these statutes) that to a certain extent our communities 
have deliberately abandoned the sportsman's theory of litigation. 

Two further modifications of the general common-law rule remain to be 
noticed, both already existing in the original common-law period and before 
the changes of opinion above-mentioned had come about. 

(4) Documenf3 at the tr£al. One of these rests, as does the statutory rule 
(3) just mentioned, on an appreciation that in a certain condition there is 
practically no danger of abuse by an unscrupulous opponent, and that fur
thermore the first party, even on the sportsman's theory, is losing no real 
advantage. Where a document is brought by the first party fo the trin.l, and 
is about to be used before its close, he may attempt to use it without allow
ing the opponent to inspect it. This might easily lead to abuse hy the party 
using the document; moreover, to require it to be shown neither gh-es the 
opponent any opportunity for fraud, nor compels the first party to lose any 
advantage of concealment, since it is to be used in an~r event c~!ore the close 
of the trial. Accordingly, the opponent's right to inspection is conceded. 
The details of the rule are later examined (post, § 1861). 

(5) Circumstantial e11idence of conduct. It has been noticed already 
(§ 1845) that a necessary asswnption, in the common-law principle declin
ing to require notice, is that no discrimination is easily feasible and that the 
rule must ordinarily be invariable, i. e. that, though there is just ground for 
notice where the intended evidence is false, yet the situations in which the 
evidence is probably false ('an not be well discriminated by any definition 
from the situations in which it is probably true, and therefore the require
ment must be either for notice in all cases or for notice in none; and the 
common law chose the latter alternative. If this assumption is erroneous, 
and if any such situation can be definitely ascertained and marked off, then 
there is sufficient reason for making an exception to the general rule and for 
requiring notice. Now there is at least one such situation, namely, where 
evidence to impeach a witness consists of particular acts of misconduct or par
ticular falsities. Here it is obvious that there is the fullest opportunity of 
falsification, with an absolute impotence for the opponent to expose it. For 
example, if a witness' character could be attacked in this way, the witnesses 
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might on the trial falsely place the misconduct in New York or Texas; they 
might falsely date it in the past month or five years ago, and they might 
falsely specify it as forgery or murder or larceny; and against these fabrica
tions of place, date, and conduct the opponent is totally defenceless, because 
he cannot even guess beforehand, in the wide range of space, time, and crim
inality, what the tenor of these falsities will be. Such an absolute immu
nity for falsehood would not fail to be availed of by unscrupulous parties, and 
the consequences would be monstrous. This was long ago perceived by the 
common-law judges. That is the way, said Chief Justice Scroggs, "to accuse 
whom you please, and that may make a man a liar that cannot imagine this 
will be put to him; and so no man's testimony that comes to be a witness 
shall leave himself safe." 5 

It might have been supposed that the consequence of this policy would be 
a rule permitting such misconduct to be offered in evidence when notice of 
time, place, and conduct had been given beforehand; and such a rule would 
probably be more desirable. But, instead of this, the simpler measure of 
absolute prohibition was adopted, a result due clearly enough to the fact 
that other reasons had also a bearing on the impropriety of receiving such 
evidence.6 

§ 1848. Distinction between a Rule of Evidence and a Rule of Procedure 
or Pleading. The sole question here for the law of Evidence is whether, 
because of surprise or lack of notice, certain evidence will be excluded. If 
no such effect is given, then it is to be said that the rules of evidence are no 
longer involved. But the policy of guarding against unfair surprise may 
lead to other rules, not of Evidence; and such rules are without the present 
purview. These are of two general sorts: 

(1) Where evidence unfairly surprises the opponent, the Court may in its 
discretion grant a continuance and postpone the triaJ.1 It may also, after 
verdkt, grant a new trial, though this ground alone will rarely suffice. 

(2) To avoid unfair surprise, the claimant's pleadings may be required to 
state with greater particularity the facts upon which his claim is based. For 
example, in many jurisdictions, by statute, the plaintiff, in an action for a 
sum of money made up of several items incurred on an account, is required 
to deliver before trial to the defendant or to annex to the declaration an item
ized statement of the particulars, on penalty of being forbidden to prove the 
account.2 But this is no more than a rule of Pleading; the distinction being 
that by a rule of Evidence he could have proved his case by other evidence 

5 1680. Castlemaino's Trial. 7 How. St. Tr. after demand in writing. in ordor to be ad-
1067. 1081, 1107; quotod antc. § 1102. missible); Ida. Compo St. 1919. § 6709 (8 

e This class of rules is further examined party. on failure to deli\'er to the opponent a 
pos/. § 1849. copy of an alleged account within ten days 

§ 1M8. 1 See Clifford. J.. quoted ante. after demand in writing. will "be precluded 
§ 1845. for the rule in jury trials; for Chancer~·. from -giving evidence thereof"); Minn. Gen. 
see Langdell. ubi Itupra. § 60. St. 1913. § 7777 (similar); Mias. Code 1906. 

2 The fol1owiny .:3re merel}' examples: Cal. § 734; Mo. Ro\,. St. 1919. § 1258; N. M. 
C. C. P. 1872. § 454 (a.ccount stated: a copy Annot. St. 1915. § 414Q (similar); UtaA: 
must be doliverl'd tc the opponent fi\'e days Compo L. 1917. § 6598. ." 
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if he failed to give the noti~, while by this rule of plending he is cvnfined 
to the particulars stated, which thus become virtuall~' allegations of his 
declaration. The same expedient is sometimes resorted to for other kinds 
of clairus.3 Occ-.asionally, also, a statute requires l\ copy of a contract, or 
other document forming the basis of the daim, to be filed with the decla
ration; 4 and it would seem that such a rule produces a similar effect, i. c. 
makes the terms of the copy a part oi the allegations, and thus does some
thing more than the statutes latel' noted (IXMt, § 1&59), which either require 
the filing of the original, or requite the prior delivery of a cop~' in order to 
use the original in evidence, but leave the party at libert~· to refuse and to 
prove his case otherwise. . 

B. SPECIFIC RULES 

1. Evidence 

§ )849. Notice of Evidential Facta, in general j PartIcular Acta to evidence 
,etc. (1) To the general rule allowing the use of all circum

stantial facts without ghing prior notice, and refusing to recognize uhfair 
surprise as a ground for the exclusion of e\'idence, there seems to be but one 
generally recognized e:~ception, at common law. There is, as alread~' noticed 
(ante, § 184i), a special and palpnble danger of undetectible fraud in allowing 
the moral chafacirr of an opposing party or witllUS to be evidenced by par
ticular acl8 of mi~ondllct, or particular fai8ilie.s, when attempted to be proved 
otherwise than by cross-e.~amination of the party or witness himself or by 
record of conviction for crime. Other reasons of polic~', however, combined 
to oppose such e\idencej and accordingly it was not merely prohibited 

aiter notice given, but prohibited unconditionan~·. 
The lea.soning by which this result was reached has been al~dy fully set 

• 

• .{l4. Code 1907. § ~27 (eontrnct made by 
an dentist is ... ·oid; but two days' 
notice muat be given if proof of authority is 
to be leqilUed): t 461 (certain contested elec
tions; "no testimony II: lSt be received c.f 
.ny illegal votes," etc., unl'!!ll prior notice i8 
filed of "the number of illegal votes and by 
whom given and for given," etc.); t 486 
(analogous pro ... i'<iolUl for other elections): 
Cal. Civ. C. 1872, t 1115 (on trial of an elec· 
tion eontested on the &lount! of illegal votes 
received, .. no can be received of 
any illegal votes," the eonte.'~1IIIt de-
liver to the opponent. '~at least three days 
before IlUch trial, a written list of the number 
of illegal votes, and by whom given, which he 
intends to prove on IlUch b ia!: and no testi. 
mony caD be received of any illegal "otes ex
cept IlUch as are specified in such list ") : 
ColQ. Comp. St. 1921, C. C. p. t 170 (on a 
l. .... ring for an injunction, only 01 
the character stated in a prior notice to 
be admitted. Voith certain modifications): .\[0. 
Rev. St. 1919. §1270: Nto.Rcv. L. 1912. 

§ 40 (election eon~: notice of illegal votes 
to be pro"ed must be gh'en beforehand by 
list of voters): Ta:. Rev. CW. Stats. 1911. 
§§ 7743-7746 (in to try title, an ab
stract of title must be given to the opponent 
on ~-ritten demand. ('te .• and the documentary 
e\idenee of title shull be confined to the 
matters t ~erein specified). 

The foilowing 8t'Cms tn be of this lIOn: 
Fla. Rev. Gen. St. 1919. § 2~40 (no clsim for 
credit is to be allowed in actions between the 
State and indi;·iduals. unless pre\iously ex
hibited to the comptroller and disallowed: 
unless the defendant is at trial in poSS<'ssion 
of vouchers .. not before in his power to pro
duce," and was pre .... ented by una .... oidable 
accident from prior exhibition). 

• Ark. Dill. 1919, § 1223 (original or COP)' 
of any document upon which 1\ party "8hall 
rely," must be filed \lith his pleading); FlB. 
Re ..... Gen. St. 1919, § 2647; Ind. Bums' Ann. 
St. 1914. § 1368: M~,. Code 1906. §734; 
Pa. St. ISS7. Pub. L. 271. Ma)' 25; 1893, 
Malone ~. R. Co., 157 Pa. 430, 443, 27 Atl. 756. 
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forth in judicial utterances quoted ante, §§ 194, 9i9, 1002, and need not be 
rehearsed here. The rules that depended upon it prohibited thP. proof, b~' 
the &bove mod~, of particular acts of miS<.U")nduct of a witness (§ fli9), or of 
a party (§ 194) e."{cept when the party's character was a part of the issue 
(§ 202), or of a witness' collateral enors (ante, § 1002). But the influence 
of those rules has been so powerfd that they have often been extended, b~' 
analogy, to prohibit such a tnode of proof of other qualities than mornl 
character (§ 225 ff., 992 ff.). 

(2) In a few specific cla,~se.s of litigatioll, experience has shown special need, 
and statute has in some jurisdiction:; pro\'ided, for a rule of prior notice of thc 
particular instances to be offered; e. g. in patent-infringement I and in election 
contesta.! For criminal case" in general no such rule has been adopted (ante, 
§§ 300-36i). 

2. Testimonial Evidence 

§ 1850. Criminal ; Listing or Indorsing the Prosecution', Witneaaea; 
(1) Common-law Rule. In the orthodox common-law practice, no notice was 
required to be given to the accused, in an~' criminal prosecution, of the name 
or testimony of any witness intended to be produced on behalf of the prose
cution.1 This absence of any requirement was complete, i. e. (A) it neither 
required the notice as a rille of preliminary procedure irrespective of finy 
evidential effect; (ll) nor did it impose a rule of eridcl1C(, excluding witnesses 
whose names had not been furnished. The operation of this practice led 
unquestionably to great injustice; but the law was plain and unquestioned: 

1873, CHRISTI.4.Xc\-, C. J., in Hill ..... Prople, 26 )!ich. 496, 497: "The common law did 
not require the name:; of any of the \\;tnes.."'l'S to be indorst"tl upon T.!le indictment for any 
purpose connected \\;th the n-i~. But, as th~ witnesses who were to test:.fy before the 
grand jury were sworn in oJ>Cn court before they were sent to the grand jury, a list of the 
witnesses intended to be examined before that jury was required to be indorsed on the back 
of tLlJ bill as Jrawll up to be laid before them. 'l11is was required for two purposes, first, 
that the crier or other officer whose duty it was to swear the witness might. know who were 
to be called and sworn r.nd tolat he might certify to their being sworn, whi('n he di~ ~w add
ing after their names 'sworn in court '; and, second, that the grund jury might kfll)'" o\"hat 
\\;tness to call and who had been sworn. In t1:is mode, it is true, a defendant ir,i:r . .:ed for 
a misdemeanor in('identaliy got the benefit of a list of the witnesses who had testifi::d before 

, the ;p-and jury, be<-au~e in m.<es of mi",lemeanor he was entitlcG to a ropy of the indictment. 
But in of fclom' he iaibl to J"l>('{'iw even this inddental benefit, as in such he "'a~ • 
not entitled to a copy of the indicuuent." : 

11..... I Cases cited post, § 1SS6c. of depositions beiore triw); !!O allOO in 80me 
S Cases cited an/t, § 11>48, n. 3. or the American statutCtl t'it«i P08t, § ISS1. 
§ 1850. 1 Except 80 far as a depo~ition "'as But under these American statutes the accused 

taken and thus the accused .... ·sa necesaari1y (except perhaps in ~ew York) obtajns no rillht 
notified in ;)rder to pel mit an opportunity of to iJUped berore trial the COntrol8 of the testi

(an/e, § 1378). This was mony given before the gland jury. Cases 
seeured aitet wards in England, by statutI', ir.- cited infra, note 5, 
dependently of those pro\'isions: 1836, St. 6 • Compare aleo the p88S8ge from Sir J. 
« 7 W. IV, e. 114, , .. (nc('used allowed to Stephen, quoted ant~. , 1847, and Lord Er
inspect depositions at the tr.al): 1849, St. 11 ekinc's speech, in Qlleen Caroline'l!! Trial, in 
'" 12 Viet. c. 42, ~ 2; (accused allowN n copy IS20, fa\'oring Ii motion to rurnish the accused 
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It follows that, apart from the express or implied requirt:ment of some stat
ute, there wa~ at common law no rule of evidence excluding wit1W8Se8 whose 
names have not been furnished to the accused; 3 nor was there any rule of pre
liminary procedure permitting the accused to obtain such a ii3t by motion 
before trial.4 

Much less might the accused obtain before trial an inspection of the notes 
oj' testimony taken before the grand jury; 5 or the disclosure of any other evi
dence.6 Often, howp.ver, statutes have so provided (post, § 1855a). 

with a list of the prosecution's witnesses note 2; U. S. Fed. 1907, Barrington t. Mis-
(2 Hansard Pari. Deb., 2d ser., 304 318. 428- "oun, 205 U. S. 483, 27 Sup. 582 (" The right of 
436, 470, 472, 574; quoted in pmt in Camp- the accused to the indorsement of names of 
bell's Lives of the Chancellors, 5th cd., X, 52). witnesses does not rest on the common law, but 

I Eno. 1825, R. 11. HolIingberry, 6 Dtowl. & is statutory"); Fla. 1906, Baker '1'. State, 51 
R. 345, 348 (conspiracy; witnes.1 :,ot prcduccd Fla. I, 40 So. 673 (neither under Rev. St. 1892, 
before grand jury may be used); U. S. 1895. § 2901, allowing a copy of the indictment, nor 
Thiede 11. Utah, 159 U. S. 510, 515, 16 Sup. 62 otherwise, is the accused entitled to Ii list of 
(murdel'; quoted p08t, § 1852, n. 4); 190·1, witnesses before trie.l); Ind. 1910, Porter f. 
Balliet v. U. S., 129 Fed. 689, 692, 64 C. C. A. State, 173 Ind. 694, 91 N. E. 340. 
201 (fraud i~ the mails); 1906, Ball v. U. S., But in Massachusetts, exceptionally, the 
147 Fed. 32, 36, C. C. A.; 1901, State 11. practice changed without statute: 1830, Com. 
Robinson, 61 S. C. 108, 39 S. E. 247; 1895, 11. Knapp, 9 Pick. 496, 498; 1833, Com. 1>. 

People 11. Thiede, 11 Utah 241, 39 rat". 831.' Locke, 14 Pick. 485 (motion for a list of grand-
This rule thereforc equally p,pplied to wit- jury witnesses, granted, "on the general prin-

neSBeS not on the orand jury list, where (as ill cip\cs of justice and BOund policy"); yet this 
Massachusetts, notc 4, infra) this list was ex- e.llowance did not extend to any but grand-jury 
ceptionally given without statutory enact- witnesses: 1835, Com. 'V. Walton, 17 Pick. 403. 
ment: 1858, Com. 'V. Phelps, 11 Gray 73 (illegal 6 1910, Porter 'V. State, 173 Ind. 694, 91 
sale of liquor; evidence is not restricted to N. E. 340; 1898, Franklin v. Com., 105 Ky. 
sales testified to before the grand jury; Shaw, 237, 48 S. W. 986; 19M, Howard ~. Com., 
C. J.: "Suppose his shop j~ in a large street, 118 Ky. 1, 80 S. W. 211, 8~ S. W. 704; 1910, 
and a hundred people go in and cach buys State v. Rhoads, 81 Oh. 397, III N. E. 186 
liquor; must the Government cali the whole (accused held not entitled to inspect minutes 
hundred before the grand jury, in order to call of evidence taken before the grand jUry and 
them before the jury of tlials? "). in possession of prosecutor; cases collected) ; 

In South Carolina, a statute expressly denies 1920, Taylor 11. State, 87 Tex. Cr. 330, 221 
any list: S. C. St. 1731, C. Cr. P. 1922, § 938 S. W. 611 (signed testimony of witnesses be-
(the accuded in a capital offence" shall have a fore the grand jury; inspection not demanda-
true COpy of the whole indictment, but not the ble); 1922, Mohler 1). Com., Va. ,Ill 
names of the witnesses," three da~'!: before S. E. 454 (mu~der; but here the attorneys for 
trial). J>rosecution and fer accused were helel mutu-

The Irish practice seems to have varied: e.lly bound to give access at the trial to the 
1855, R. 1). Petcherini, 7 Cox Cr. 79, 82 (Ire- transcript of that part of evidence at prior pro-
land; O'Hagan, Q. C., objected to a witlless ceedings posscssed by each); 191)5, Havenor 
whc. had been examined by the committing I). State, 125 Wis. 444, 104 N. \;". U6 (here 
magistrate: .. There is II. rule on the Munster applicd to a defendant desiring to peruse the 
Circuit that, unless a witness appears unex- grand jury's record of testimony in order to 
pectedly, ••. it is not fair to an accused per- plead immunit.y for testimony there given by 
son that a witnCtIB should lie by or be kept him). 
back without making an information, and thus This would also perhaps be a consequence 
deprive a prisoner of means of cross-examina- of the privilege rule (post, § 2363, n. 8). 
tion or of making inquiries"; Crampton, J.: Compare the cases cited post, § 18590 and 
"I ha~e been acting on a contrary rule for f 1863. 
twentY·Jne years"). S 1912, State 11. Steele, 117 Minn. 384, 135 

• Eng. 1792, R. Tl. Holland, 4 T. R. 690 N. W. 1128 (copy of the accused's preliminary 
(information against an officer of the East examination). ContT": 1888, De.ly 1). Dimock, 
India Company; inspection not allowed of 55 Conn. 579, 12 Atl. 405 (indictment for 
the report of a board of inquiry, (. :amining murder; the accused held entitled to inspect 
witnesses in India, on which the infol'mutiol'. the coroner's report of testimony at an in
was founded; .. if we were to grant this motion, quest, required by law to be filed with the 
it would subvert tbe whole system of criminal clerk of court; the argumsnt of Mr. Case for 
law~'): 1820, The Queen's Case, cited supra, the accused is a valuable summary of authori-
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The accused's right to consult with his own uitnesl!e.a before trial would 
seem Mt to be affected by the preseut principle, either at common law or 
by statute, but rather to be a corollary of his right to have compulsory 
process" to produce the witnesses in his favor" (post, § 2191). 

The accused's right to inspect premises or chattek before trial is considered 
under that special head (post, § 1862). 

§ 1851. : (II) StatutoI}' Rule of Procedure allowing List of Witnesses. 
But the injustice of the common-law rule began to be corrected by statute 
early in the liOOs. The policy of this change has aheady been examined 
(ante, § 1847). The effect of the change upon the rules of Evidence has been 
important and complicated. 

A. The original English statute, and all but a few of the American statutes, 
purport in terms to Ir.ake nothing more than a rule of procedure, of the type 
already denominated (A) (ante, § 1850); that is, they require the proper offi
cer to deliver to the accused, 'with or without demand, a list of witnesses, at 
a specified time before the trial begins. This requirement would ordinarily 
be enforced by a motion, made before trial or at the trial's opening, on behalf 
of the accused, demanding the list. In this aspect, the statute merely makes 
a rule of criminal procedure, possibly affecting the indictment's validity or the 
trial's postponement, but not involving the admissibility of evidence; as 
such, it is without the present purview, but is further noticed, in making 
certain discriminations (post, § 1854). 

B. But the further question naturally arises, whether by implication the 
statute has also affected the law of Evidence by making a rule of evidence of 
the type already termed (B) (ante, § 1850); i. e. whether a failure to observe 
the rule of procedure, in not delivering the list or in omitting a name there
from, is to result in the exclusion of witnesses not named ·in the list. 

Now, in respect to this consequence, the statutes differ in their terms, and 
fall into three classes: 1 they require the delivery of a list: .. 

• 
ties); 1903. Jenkins to. State, 45 Tex. Cr. 173, foreman shall initial the name of every witness 
75 S. W. 312 (murder; the accused held en- examinp.d); §§ 894, 896 (inspection and copy 
titled to inspect the proceedmgs before the of the depositions filed may be had on demand): 
malristrate; "if these proceedings were au- § 897 (in treason, "\ list of witnesses "to be 

. thorised by law and the testimony taken produced on the trial" must be deli vcreel tell 
down, it was a public document"). days before arraignment); 1896, R. V. TowlI-

§ 18&1, 1 ENGLAND: 1709, St. 7 Anne, shend, 28 N. Se. 468, 474 (the provision for 
e. 21, § 14 (treason; the Act was so eondi- initialling, construed); 1902, R. 1'. Holmes, 
tioned IIIJ not to ~~me into t>raetieal effect till 9 Br. C. 294 (rule for indorsing the names of 
1781, at Lord G"",on's trial; it pro\ided for witnesses, construed). 
a delivery to the aecused, ten days before trial, U~"TED STATES: Federal: St. 1790, Apr. 
and in the of two or more witneases, 30, § 29. Rev. St. 1878, § 1033, Code 1919, 
of "a list of the that shall be pro- § 1507 (a list" of the witnesses to be produced 

• 

duced on the trial for pro\ing the said indict- on the trial for proving the: indictment, stating 
ment," "mentioning the namcs, profession, the place of abode," is to be delivered "at 
and place of abode"; compare the later least three entire days" before trial, for treason, 
statutes cited ante, § 1850, note 1). and" at least two entire days" before, for other 

CANADA: Dominion: Re\·. St. 1906, c. 146, capital offences) ; 
Crim. Code § 876 ("the name of every witness Alaaka: Compo L. 1913, § 2139 (like Or. Laws 
examined, or intended to be examined, shall be 1920, § 1429) ; 
endorsed on the bill of indictment," and the Arizona: Rev. St. 1913, P. C. § 930 ("the 
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(1) of the witnesses examined before the grand jury (or the prosecuting 
attorney) either by indorsing their names and abodes on the indictment (or 

names oC the witnesses examined before the witnesses"; note that this statute, which is 
grand jury, or wh08e depositions may have reproduced in Colorado, in form belongs to 
been read before them," must be inserted or this third type, but in judicial construction is 
indorsed before presentment) ; dealt with as of the first type) ; 
Arkama8: Dig. 1919, § 3010 (" When an in- Indiana: Burns' Ann. St. 1914, § 1983 
dictment is found, thc namcs of all witnesses (" When an indictment is presented by the 
who were examined must be written at the grand jury, th" names of all thp milierial wit-
foot of or on the indictment ") ; nesses must be indorspd upon the indictment; 
California: P. C. 1872, § 943 ("the names of but other witnesses may afterward be sub-
the witnesses examined before the grand jury, pamaea by the State, but unless the names of 
or whose depositions may have been read be- such witnesses" were thus indorsed on present-
fore them, must be inserted at the root of the ment, no continuance can be granted the State 
indictment or indorsed thereon before it is on their account); § 1990 (on an information 
presented in court, ") ; shall be indorsed" the names of all the material 
Colorado: Compo 1 •. 1921, § 7070 (the informa- witnesscs"; with a proviso for other witnesses 
tion ehall be indorsed by the district attorney as in the case of indictments) ; 
with "the names of lIuch witnesses as arc Iowa: St. 1911, C. 188, Code 1919, § 9283 (the 
known to him at the time of filing the same," county attorney on filing an infomlation shall 
lind also "the names of such other witnesses indorse" the names of the witnesses whose evi-
as may become known to him before the trial, dence he expects to introduce and usc on thc 
at such time as the Court may by rule or trial," and also" a minute of the evidence" to 
othernise prescribc; but this shall not pre- be given by each; if on the trial" witnesses in 
elude the ealling ot witnesses whose names or addition to thoue whose naDles arc so indorsl'd" 
the materiality ot whoso testimony are first arc desired, the procedul'e is to be the same as 
learned by the district attorney upon the for indictm~nts); § 9339 (indictment; the 
trim"); § 7067 (like 111. Rev. St. C. 38, § 421, names "of all witnesses on whose evidence it 
omitting" treason ") ; Will! found" must be indorsed) ; 
Delaware: Rev. St. 1915, § 3975 (committing Kamas: Gen. St. 1911>, § 8013 ("When an 
magistrate shall indorse on commitment and indictment is presented by the grand jury, the 
recognizance "the names of the State's names of all the material witnesses known at 
witnesses"); the time to the public proseeutor must be in-
Georgia: Const. 1877, Art. I, PaT. 6, Rev. C. dorsed upon the indictment, but the names of 
1910, § 6361 ("eveIY person charged with an other witnl'sscs may afterwards be indorsed 
offense against the laws of the State ••• shall on said indictment before or during the trial, 
be furnished on demand with II COpy of the as the Court may by rule or otherwise pre-
accusation and a list of the witnesses on whose scribe"; but unless the names known are so 
testimony the ch,arge against him is founded ") ; indorsed before trial, the prosecution cannot 
P. C. 1895, § 8 (same); § 970 (same; the have a continuunce for such witnesses); § 7976 
former aode read: "tile witnesses who gave (the prosecuting attorney on filing an informa-
testimony before the grand jury "); 1871, tion shall "indorse thereon the names of the 
Dean 1>. St..ate, 43 Ga. 218 (the constitutional witnesses known to him at the time of filing 
clause" on demand" controls the statute, and the same. He shall also indorse thercon the 
a faUure to deliver the list without demand is names of such other witnesses as may after-
no ground for arrest of judgment); 1874, Bird wards become known to him, at such times 
1>. State, 50 Ga. 585, 587 (following Dean 11. before the trial as the Court may by rule or 
State); 1884, Inman 11. State, 72 Ga. 269, 276 other wise prescribe ") ; 
(the language of the Constitution is equivalent Kentucku: C. Cr. P. 1895, § 120 ("When un 
to that of the Code, and is not broader, as to indictment is found, the names of ull the wit-
the cla.~s of names to be listed) ; Ilesses who were examined must be written at 
Idaho: Compo St. 1919, § 8810 (like Wash. the toot oC or on the indictment"); 
R. & B. Code 1909, § 2043, adding "the wit- Louisiana: Re\,. St. 1870, § 992 (person in-
nesses called by the State in rebuttal need not dicted for a capital crime or a crime punish
be indorsed upon the information "); § 8820 able with seven years' hard labor is entitled 
(like Cal. P. C. § (}13) ; to a copy of the indictment) ; 
Illinois: Rev. St. 1874, e. 38, § 421 ("Every Maine: Re\,. St. 1916, C. 136, § 6 (r-ilod jury 
person charged with treason, murder, or other foreman shall file with clerk's =-ecords a list of 
felonious crime shall be furnished, previous to "all witnesses who are to t.'-)i!tify before them ") ; 
his arraignment, with a copy of the indictmcnt MaTI/land: Ann. ('-<ide 1914, Art. 27, § 498 
and a list of the jurors and witnc~.ses. In all (false pretence!!; the defendant before tria! 
other cascs he shall, at his request or the re- "shall be p.i1titled to the names of the witnesses 
quest of his cO\lIl~l'I, be furnished with a copy and ~ IltAtement of the talse pretences intended 
of the indictment and a list of the jurors and to be given in evidence") ; 
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information) and giving the accused a cop~Tof the indictment (or information), 
or (in some jurisdictions) by filing in court the minutes of their testimony; or 

M~3(l(!hUlletu: Gen. L. 1920, c. 27i, § I) (the 
foreman shall return "a list. of all wit.nesses 
sworn before the grand jury during the sitting. 
which shall be filed of record with the clerk ") ; 
§ 65 (on an indictment for murder, the defend
ant in custody shall be sen.·ed with a copy of 
the indictment); § 67 (on ... n indictment for 
a felony, the defendant in custody or under 
recognizance may on demand ha\'e a copy of 
the indictment .. and of all indorsements 
thereon ") ; 
Michigan: Comp. L. 1915, § 15710 (the fore
man shall return to court or dcli\'er to thc 
prosecuting attorney" a list of all the v.itncsscs 
sworn before the grand jury," when an indict
lIIent is found); § 15720 (the indictment, 
""'ith the names of the complainant and all 
the witnesses indorsed on the back thereof," 
is to be filed); § 15;-el (the prosecuting at
torney, on filing an information, shall "indorse 
thereon the names of all the witnesses known 
to him at the time of filing the same, and at 
such time before the trial of any case as the 
Court may by rule or othm wise prescribe, he 
shall also indorse thereon the names of such 
other v.itnesses as shall thel! be known to him ") ; 
Minnesota: Gen. St. 1913, § 9126 (the grand 
jury shall return into court the testimony of 
the witnesses examined before them, or the 
minutes of the testimony) ; § 9127 (within two 
days after demand, the clerk shall furnish II 
copy of the depositions to the defendant);' 
§ 9132 ("the names of the witnesses ezamined 
before the grand jury" shall be inserted or 
indorsed before presentment); § 9174 (at the 
arraignment, the clerk shall deliver to the do
fend ant a copy of the iodictmcnt "and of the 
indorsements thereon, including the list of 
witnesses indorsed on it or appended thereto ") : 
MU3uaippi: Code 1906, § 2711, Hem. § 220. 
(the foreman shall certify and return into 
court "the names of all sworn be
fore the grand jUry") ; 
J1i.!~ouri: Rov. St. 1919, § 3889 ("When an 
indictment is found by the grand ju!".!, the 
names of aU the material witnesses mUl!t be 
indorsed upon the indictment; other witne8ses 
may be subpamaed or sworn by the State," 
but no continuance shall be granted for their 
abeE'.Jlce unless on affidavit showing cause); 
§ 3849 (" the names of the witnesses for tho 
prosecution must be indorsed on the informa· 
tion, in like manner and subject to the same re
IItrictions as required in case of indictments ") ; 
Montana: Rev. C. 1921, § 11836 ("When 
an indictment is round, the names of the wit
nesses examined before the grand jury must 
be inserted at the foot of the indictment or 
indorsed thereon before it is presented to the 
Court"; but no indictment may be quashed 
for failure to do this, "if the indorsement is 
made before the motion to quash is disposed 
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of"): § 11891 (indictment may be set aside 
for failure to do this): § 11805 ("The county 
attorney must indorse upon the inf(l!'1nation 
at the time of filing the same, the names of 
the witnesses for the Rtate, if known"; iufor
mation may be set aside for failure to do 
this) ; 
Nebraska: Rc\,. St. 1922, § 10087 (like Ran. 
Gen. St. § 7976) ; 
Ne~ada: Rev. L. WI!!, § 7045 ("the names of 
the witnc.'Ises examined brfore the grand jury" 
shall be inserted or indorsed before present
mrnt); § 7086 (like Milln. Gen. St. § 9174); 
§ 7090 (when the names of witnesses examined 
or of deponents are not inserted or indorsed, 
the indictment shall be set asid!') ; 
New Hampshire: St. 1901, c. 104. § 1 (every 
person indicted for murder" shall be entitled 
to a list of witnesses to bc used ••• to bl) 
delivered to him twenty-four hours befo",~ the 
trial "); § 5 (" in the trial of murder cases, 
witnesses may be called in behalf of the State 
to rebut or explain any evidence of new matter 
offered by the defendant or to discredit his 
witnesses, though the numes of such witnessl)s 
have not been furnished to the defendant: 
but time may be allowed the d('fendant to 
answer such evidence, if in the opinion of the 
Court justice requires it ") ; 
New Jersey: Compo St. 1910, Crim. Proc., § 54 
(a person indicted for treason shall have a 
list of .. the witnesses to be produced on the 
trial for proving the said indictment, mention
ing the names and places of abode of such 
jurors and witnesses. delivered unto him at 
least three entire days before the trial; and 
in murder, misprision of treason, manslaughter, 
sodomy, rape, arson, burglary, robbery, forg
ery, perjury, or subornation of perjury .•• 
two entire days at lC>\St befllre the trial ") ; 
New Maico: Annot. St. 1915, § 3142 ("the 
names of the witnesses examinl'd before the 
grand jury must in all cases" be inserted or 
indorsed on presentment); § 4453 (no sub
peens shall issue "unless the name of such 
witness be indorsed on the indictment or the 
district attorney shall order the same ") ; 
New York: C. Cr. P. 1881, § 271 ("the names 
of the witnesses examined before the grand 
jury, or whose depositions may have been read 
before them, as pro\ided in § 255, must be 
indofllCd upon the indictment before it is pre
sented to the Court. If not so indorsed, the 
Court must, upon the application of the de
fendant, at ,Iny time before trial, direct the 
n~mes of such witnesses as they appear upon 
the minutes of the grand jury to be furnished 
to him forthwith ") ; 
North Carolina: Con. St. 1919, § 4608 (when 
a grand jury's presentment is made "upon the 
knowledge of any of their body or upon th" 
testimony of witnesses, the names of Ruch 
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(2) of the witnesses known to the prosecuting attorney. by filing a. list in 
court or by delivering a copy; this provision being specially appropriate to 

grand jurors and witnesses shall be indorsrll 
thcroon "); § 2330 (Ilrrlfid jury foreman ehall 
mark on indictment" tho names of witnc8scs 
sworn and examined ") ; 
North Dakota: Compo L. I1l13, § 10031 (the 
State's attorney ~hall indors\' on tho informa' 
tion "the llames of all ",itn~sscs for the prose
cution known to him at the time of filing the 
same; but other witnesses may testify on the 
trial of such eaUSil in behalf of the prosecution 
on the trial of said action the same as if their 
names had been indorsed on the information ") ; 
§ 10080 (" the names of the witne8ses examined 
before the grand jury must in all cases be in
serted at the foot of the indictment orindorsed 
thereon before it is presented to the Court ") : 
§ 10728 (it may be 8et l\.8ide for failure to do 
this) ; 
Oklahoma: Const. 11l07. Art. II. § 20 (the 
Rccused; "in capital cnses, at least two days 
before the case is called for trial, he shall be 
furnished with a list of the witnesses that will 
be called in chief. to prove the alleglltions of 
the indictment or information, together with . 
their post·officl) addresses"); Compo St. 1921, 
§ 2550 (" the names of witnesses examined br 
fore the grand jury must be indorsed thereon 
before the Bame is presented to the Court"; 
but a failure to do so shall not be sufficient 
reason for setting aside the indictment, if 
within a rCl\.8onable time, fixed by the Court, 
the indorsement of the witnesses for the prose
cution is made; at any time thl! Court may 
direct the indorsement of ndditionol witnesses) ; 
§ 2511 (on all informations shall be subscribed 
the names of the witnesses known to the county 
attorney at the ~ime of filing; and those of 
such others as may afterwards become known 
to him !!hall be indorsed" at such time before 
the triol ae the Court may by rule preecribe ") ; 
Oregon: Laws 1920, § 1429 ("the names of 
the witnesses examined before the grand jury" 
must be inserted or indorsed before present· 
ment); 1902, State V. Warren, 41 Or. 348, 
61l Pac. 619 (statute held not applicable to 
witnesses examined before a coroner's jury) ; 
PenlUl1/1vania: St. 1860, Mar. 31, § 35, 
Dig. 1920, § 8097 (like U. S. St. 1790. but 
limited to treason); 
Porte Rico: 1 IlOO. Pco?le 11. Romlin. 10 P. R . 
.';32 (" There is no provision what,soever forbid· 
ding the fiscal or the accused to present • • . 
such witnesses as they may deem proper"); 
1912, People 11. Romlin, 18 P. R. 217. 222 
(though there is no law requiring indorsement 
o( known witnesses, the Court may give relief 
in case of surprise); 1912, P(ople v. Almesti~o. 
18 P. R. 314, 329 (same); 11l12, People v. 
Rom{m, 18 P. R. 352 (U. S. Rev. St. §§ 1033, 
1034, as to a list of witnesses, ~'ldd not appli· 
cable in the Territories) ; 
South Carolina: St. 1731, C. Cr. P. 1922, § 938 

(the accused in a capital offr.nce "shall have a 
true ropy of the whole indictment, but not 
the names of the witnesses," three days before 
triol) ; 
South Dakota: Re\·. C. 1911l, § 4712 ("When 
an indictment is (ound. the names of tho wit· 
n~S8C8 examined before the grand jury must 
in nil cascs he inserted at the (oot of the in· 
dictment or indorsed thereon before it is pre· 
sented to the Court "); § 4702 (the prose~.uting 
attorney on filinllan information shall" indorse 
thereon the name of the ",;tnesses known to 
him at the time of filing the ~nme ") ; 
Ten7lu8ec: Shannon's Code, lillO, § 7054 (tho 
foreman shall indorse" the names of the wit· 
neS8es sn sworn by him," hut the omission to 
do so shall not invalidate the inclictment or 
presentment); § 70.~7 (" When presentment is 
made upon the evidence of witnesses sent (or 
by the grand jury, the names o( the material 
witnesses for the State, ~xamjncd before the 
grand jury, shull in all ca~c~ be indorsed 
thereon before it is presented to the Court ") ; 
Texas: C. Cr. P. 181l5, § 444 (the State's 
attorney shall "indorse thereon [the indict· 
ment) the names of the witnesses upon whose 
testimony the same was f"und ") ; 
Utah: Compo L. 1917, § 8822 (like Cal. P. C. 
§ 9·13); § 8871l (indictment may be set llside 
for failure to do this); § 8782 (information; 
"the names of the witnessp.s testif~ing for the 
State on such examination [hefore the commit· 
ting magistrate) must be im!orsed thereon ") ; 
§ 8878 (inform .. tion may be set aside for failuro 
to do this) ; 
riroinia: Code 19l!l, § 4860 ("the names of 
the grand jurors giving the information, or 
of the witnesses, shalI be writt"n at the foot 
of the presentment or indictment ") ; 
Wa~hill{Jton: Const. 1889. Art. I, § 22 (the 
accused is Ilntitled "to have a copy" of "the 
accusation against him "); R. &: B. Code 11l09. 
§§ 2043, 2050 (" When an indictment is found, 
the names o~ the witness es examined before 
the grand jury must be inserted at the foot 
of the indictment or indow'd thereon," and the 
derk must furnish :or per:.1Iit a copy" within 
one day after demand made"; the prosecut· 
ing attorney on filing an infol'D1atio:l shall "in· 
dorse thereon the names of the witnesses known 
to him at the time of filing the same; and at 
auch time before the triol of allY case as the 
Court may by rule or otherwise prescribe, he 
shall indoflle thereon the names of such other 
witnesses as shalI then be known to him ") ; 
Wut l'iroinia: Code 1914, C. 157, § 8 ("When 
a presentment "r indictment IS so made [on the 
infonuation of gmnd jurors themselves), or on 
the testimony of witnesses called on by the 
grand jury, or sent t.o it by the Court. the 
names of the grand jur6fs giving the informa
tion, or of the witnesses, shall be written at 
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a prosecution upon information, where there is no grand-jury indictment; 
or 

(3) of all WitllC8SC8 intended to be produced, these last statutes thus 
being much wider in scope than the preceding two classes and not attended 
by their peculiar limitations; or 

(4) rarely, but in addition to the foregoing, an i1Mpection of the dcpositicrtZs 
or testimonial transcripts themselves. 

The statutcf; of the first sort are the most numerous. The statutes of the 
third sort are few, but the~' include the earliest instances, namely, those of 
England and the Federal Congress. The statutes (Jf the first and second 
sort often co-exist in the same jurisdiction, but obviously those of the 
first and third or the second and third are not needed in the same statute 
book. 

The operation of three types of statutes ma~' now be considered in order. 
But it will be noticed that under each of the first and second types, the 
question arises for two distinct sorts of witnesses, namel~' (a) the specified 
Cla3S of witnesses (i.e. grand-jury witnesses or witnesses known to the prose
cuting officer), and (b) the remaining witncsscs (i.e. not having appeared 
before the grand jury or not having been known to the officer). 

§ 1852. Same: (1) List of Grand-Jury Witnetlsc;s. (0) Where the st.atute 
requires the names and abodes of witnesses examined before the grand jury 
to be indorsed upon the indictment, so that the accused can obtain them on 
his copy of the indictment, maya witness testify on the trial who WtM exam
ined, if his name was not thtls indorsed? 

There is some reason for taking the statute by implication to require the 
exclusion of such a witness: 

1848, Kn.~EY, J., in Ray v. State, 1 G. Gr. 316, 318: "The names of the ~itnesses upon 
the indictment will inform him [the accused) of the allthors oi the and thus 
enable him to prepare for his defence. For his benefit, the crime charged in the indictment 
is required to be clearly nnd distinctly stated, that he may know with certainty the nature 
lind character of the offence; and that he may not be taken by surprise on. the trial, it is 
quite as necessary that he should know who the witnesses arc by whom it is expected the 
indictment is to be sustained." . 

1853, GREENE, J., in Smith v. State, 4 id. 189, ·190: "Inconvenient as this rule may at 
times appear, still in justice to the accused, it should perhaps be maintained. There is 
certainly great fairness in advising a prisoner of those v.itl1esses who may appear against 
him, ill time to guard against false or taiDted testimony." 

the foot of the presentment or indictment "} ; cuting attorney shall indorse on the informa
WisCO'l8in: Stats. 1919, § 2549 (the foreman iion the .. names of the witnesses known to 
shall return to the Court .. a list under hie him at the time of filing," and afterwards of 
hand of all witnesses who shall ha\'e been such as .. may thereafter become known to him, 
sworn before the grand jury during the term, at such times 'oefore the trial as the Court may 
and I.he same shall be filed by the clerk"); by rule or otherwise prescribe"}; § 7427 (a 
§ 4642 (a person accused of an offence punish- failure to request such indorsement to be made 
able by imprisonment in the State prison shall shall be deemed a waiver by defendant; "and 
be entitled to a copy .. of the indictment or Iluch endorsement may be made before. at, or 
information and of all indorsements thereon ") ; after any trial "}. 
Wyoming: Compo St. 1920, § 7426 (the prose-
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This result has been occasionally accepted} But the majority of Courts 
have preferred to belicve that the statute bears no such necessary implica
tion, and that the purposes of fairness are sufficiently attained by leaving the 
trial judge to postpone the trial where a real and unfair surprise has in fact 
been caused.2 It would seem, having rcgard to the possibilities of abuse 
which are propagated in criminal procedure by an arbitrary and unyielding 
rule, that this is the sound view to take. 

It must be added that, of course, where the ground of objection is the 
failure to indorse any names at all (not merely the omission of one or more 
names), the proper remedy is to move before trial to quash the indictment 
or to postpone trial, because the failure was then plainly ascertainable by the 
accused.3 

(b) Is there, furthermore, to be any exclusion of witnesses who were not 
examined before the grand jury and therefore were not indorsed because not 
required to be by the statute? To carry the implication of the statute thus 
far would be to do violence to its spirit as well as to its words; and no such 
rule of exclusion seems to be adopted Ly any Court, except perhaps to the 
extent of allowing the trial judge in discretion to prevent, by this method or 
by postponement, an unfair surprise: . 

1841, DOUGLASS, J., in Gardner v. People, 4 III. 83, 89: "The list of which is 
required to be furnished to the prisoner prior to the arraignment is to be composed of the' 
witnesses endorsed on the indictment by the foreman of the grand jury .... The question 

§ 18112. 1 1848. Ray 11. State. 1 G. Gr. 316. • 231 S. W. 619 (rape; defendant must move 
318; 1849. Harriman 11. State. 2 G. Gr. 2iO. to quash or ask for a continuance); 
284; 1853. Smith 11. State. 4 G. Gr. 189. 190. Neb. 1886. Ballard 11. State. 19 Nebr. 609. 615, 
The later statute in Iowa (posl, § 1855) ex- 28 N. W. 271 (sec citation p031, § 1853 a) ; 
pressly lays down the same rule, "'ith certain Nell. 1921, State I). Rothrock, Nev. -" 
tlonditions. 200 Pac. 525; 

2 Cal. 1863, People f-. Symonds, 22 Cal. 348, Oklo 1913. Herrell11. State. 10 Oklo Cr. App. 
354 (no exclusion ensues; perhaps a postpone- 131. 134 Pac. 1139; 
ment. but this is not "a matter of right"); Utah: 1895. People I). Thiede. 11 Utah 241. 
1864. People I). Lopez. 26 Cal. 112 (there is no 39 Pac. 837. 
exclusion because grand-jury witnesses are But in any event au actual knolDledge of the 
not indorsed; the only remedy is a motion to prospective witness. or IlUch knowledge BII ra
qUBllh, at the arraignment) ; moves Un/air ~rpTi3e to the accused, obviates 
Ida. 1907, State 11. Barber. 13 Ida. 65. 88 Pac. any objection: 1900. People I). Quinn. 127 
418 (unindorsed witness. called in rebuttal. Cal. 542. 59 Pac. 986 (name not initial\ed); 
excluded. for lack of a proper showing; but it 1901, Crol!!l 11. People. 192 Ill. 291. 61 N. E. 
does not here appear whether the witness had 400 (witnCBII. not indorsed, but notified to 
been examined before the grand jUry) ; defendant in due season. admitted); 1903. 
IU. 1845. McKinney 11. People. 7 Ill. 540. 551; People 11. Hammond. 132 Mich. 422. 93 N. W. 
1886. Andrews 11. People. 117 Ill. 195, 109. i 1084; 1882. State 11. Anderson. 16 Or. 448. 
N. E. 265. seiilble; 452; 1893. State I). Townsend. 7 Wash. 462. 
KII. 1895. Sutton 11. Com .• 97 Ky. 308. 30 35 Pac. 367; 1896. State 11. Everitt. 14 Wash. 
S. W. 661 (motion to quash. not made in 574.45 Pac. 150 (mi88pelling of name; "[the 
season); 1905. Thompkins 11. COUl.. Ky. • defendant] had real\y had notice that these 
90 S. W. 221 (a motion to quash is the proper would testify. and that •.• is the 
remedy) ; only object of the statute"). 
Mo. 1884. State 11. Roy, 83 Mo. 268 (motion to I 1919. Snow 11. State. 140 Ark. 7. 215 S. W. 
quash; point not decided); 1885. State t'. 3: 1863, People 11. Symonds. 22 Cal. 348. 354 ; 
Griffin. 87 Mo. 608. 612. semble; 1906, State 1845. McKinney 11. People. 7 Ill. 540. 552. 
11. Barrington. 198 Mo. 23. 95 S. W. 235 (if semble; 1906. State 11. Barrington. 198 Mo. 
some naUles are purposely omitted. to obtain 23.95 S. W. :::35. 
undue advantage. the remedy is qUllShing or Compare the same result reached under the 
postponement); 1921. State 11. Lee. Mo. third sort of statute. pilBI. § 1854. 
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is now prt.'Sented whether the prosecuting attorney is to be confined to the list of \\;tnesses 
endorsed on the back of the indictment. . . • If such a construction were placed upon this 
statute as would exclude all whose names were not endorsed on the indictment. 
many offenders would go unpunished. not on account of their 0'1';0 innocence, nor of the 
negligence of the State's attorney. but by a defect in the law itself, or a narrow and illiberal 
construction of it not sanctioned by reason or justice. We think, therefore, that the prose
cution is not confined to the list of endorsed on the indictment and furnished 
previous to a~aignment; but that the Circuit Court, in the exercise of a sound discretion. 
and having a strict and impartial regard to the rights of the rommunity and the prisoner. 
may permit such other witnesses to be examined as thc justice of the case may seem to 
require." 

1858, WOODWAUD, J., in State v. Abraham8, 6 la. lli, 121: "The question is whether 
the prosecution is confined to the witnesses upon whose testimony the charge is founded 
and whose names are indorsed. We think it is not. Such a MIle would greatly embarrass 
the administration of justice in the punishment of offences. It would make it necessary 
for the State to search for all possible evidence before it presented an indicl ment, and 
thus favor the escape of the guilty; or it would deprive of much evidence and even of that 
which is the best and the most satisfactory. There is no principle of law or of natural right 
which entitles a defendant to a previous knowledge of all the v.;tnesses to be called against 
him. Our statute has gone sufficiently far, probably. in giving him the knowledge of those 
upon whose information the charge is based, by requiring their names to be indorsed upon 
the indictment. • . • This may be supposed to give the accused the knowledge of all the 
witnesses known to the and it is difficult to consider him entitled to more 
than this." 

Some Courts appear disposed to make this rule an absolute one, denying an~' 
force to the objection.4 Others allow a desirable flexibility, by conceding to 

. f Fed. 1895. Thicdc~. Utah. 159 U. S. 510. thcir names [of other witnessesl upon th(' 
515. 16 Sup. 62 (" in thc absence of somc indictment is that no continuance will be 
[cxpressl statutory provision. there is no ir- granted the Statc on account of thc absencc 
rcgularity in calling a witness whose name of such witnesses." unlcss for good cause): 
does not appcar on the back of the indictment 1881. State D. Pattcrson. 73 Mo. 695. 699: 
or has not been furnished to the defendant 1884. State D. Ro~·. 83 Mo. 268. aelilble (under 
before the trial") : a statute expressly providing that" other wit-
Ga. 1855. Kconer D. State. 18 Ga. 194. 216 nCSlles [than thosc testifying before the grand 
(eo that the State is not limited "to any par- jury] may be subpcenaed and sworn by the 
ticular set of witnesses"): 1884. Inman~. State "): 1886. State D. O·Day. 89 Mo. 559. 
State. 72 Ga. 269. 276; 1 S. W. 759: 1887. State ~. Pagels. 92 Mo. 
Ida. 1902. State 1). WihnbuS&e. 8 Ida. 60s. 70 300. 310. 4 S. W. 931: 1891. State ". Steifel. 
Pac. 849; 106 Mo. 129. 17 S. W. 227: 1897. State t. 
IU. 1872. Scott 11. People. 63 Ill. 50s. 510. Shrcvc. 137 Mo. 1.38 S. W. 548; 1897. State 
aemble; v. Smith. 137 Mo. 25. 38 S. W. 717; 1900. 
Ind. Ter. 1903. Binyon 11. U. S .• 4 Ind. T. Stnte u. Tate. 156 Mo. 119. 56 S. W. 1099: 
642. 76 S. W. 265 (defendant is not entitled. 1905. State D. Hendt'r50n. 186 Mo. 473. ~ 
under Annot. Stats. 1899. § 1446. being § 2103 S. W. 576 (but here the Court intimates an 
of Mansfield's Ark. Dig .• to a li3t of 'IIIitnc!I5es exception for cases of surprise): 1905. Statr 
who had not bcen examined before the grand D. Bailey. 190 Mo. 257. 88 S. W. 733 (similar): 
jury); 1906. Leftridge D. U. S .• 6 Ind. T. 305. 1906. State 11. Myers. 198 Mo. 225. 94 S. W. 
97 S. W. 1018 (Arkansas statute applied): 242 (similar; reviewing the eases); 1906. 
Ky. 1905. Underwood 11. Com .• 119 Ky. 384. State o. Barrington. 198 Mo. 23. 95 S. W. 235: 
84 S. W. 310; 1912. State 1). Lawson. 239 Mo. 591. 145 S. W. 
Mich. 1873. Hill D. People. 26 Mich. 496. 498 92 (but here a flexibility is provided for) ; 
('he statute "would not prevent the calling Oklo 1904. Cochran 11. U. S .• 14 Oklo 108. 76 
of any other witnesscs [than those sworn Pac. 672; 
berore the gland juryl. though their Mml'S Or. 1903. Statc v. Bclding. 43 Or. g5. '11 Pac. 
were not so indorsed ") ; a30 (info! mation) ; 
Mo. 1879. State v. Nugent. 71 Mo. 136. 144 Utah: 1895. People v. Thiede. 11 Utah 241. 
(" the only consequence of B failure to indorsc 39 Pac. 837. 

VOL. m. 60 945 

• 

• -. 



§ 1852 NOTICE OR DISCOVERY OF· EVIDENCE [CHAP. LXII 

the trial Court the discretion, in case of a rea! and unfair surprise, either to 
postpone the trial or to exclude the witness.s The result of the latter rule 
is in effect to create, under the statute's inspiration, a common-law doctrine 
of discretionary exclusion. It may be added that the accused's actual knowl
edge of the prospective witness negatives unfair surprise, and is thus often 
mentioned as a specific reason nullifying his objection.6 

§ 1853. Same: (2) List of Witnesses Known to Prosecuting Attorne,.. 
(a) Under the statutes requiring the prosecuting attorney to indorse on 
the information the names and abodes of prospective witnc6SCS then known 
to him, maya witness thus known but not i71dor.~cd be afterwards excluded? 
The statute does not expressly direct this; and it seems clear that. the spirit 
of the statute is sufficiently preserved by lea\'ing the exclusion of such wit
nesses to the trial judge's discretion ill case of a real and unfair surprise; 
having regard, here also, for the possibilities of abuse that would be produced 
by a technical rule to the contrary: 

5 Cal. 1856. People 11. Freeland. 6 Cal. 96. Kirkham v. People. 170 Ill. 9. 48 N. E. 465 
98 (" any witness may be introduced upon the (same): 1900. Bolen r. People. 184 Ill. 338. 56 
trial. by consent of the Court. notwithstanding N. E. 408 (same): 1904. Hauser v. People. 
he was not before the grand jury. subject only 210 Ill. 253. 71 N. E. 416: 190<,). People v. 
to the right of the prisoner to a postponement . Lutzow. 240 Ill. 612. 88 N. E. 1049 (same): 
in case such evidence should operate as a sur- 1909. People 11. Williams. 240 Ill. 633. 88 N. E. 
prise upon him "): 1866. People 11. Jocelyn. 1053 (same); 1910. People v. Steinhauer. 248 
29 Cal. 562; Ill. 46. 93 N. E. 299 (same); 1914. People v. 
Colo. 1877. Wilson v. People. 3 Colo. 325.329 Strosnider. 264lll. 434.106 N. E. 229 (samc); 
(likc the Perry case. in Illinois): 1885. Minich I a. 1858. June 10. State v. Abrahams. 6 Ia. 
Il. People. 8 Colo. 440. 445. 9 Pac. 4 (iater 117. 120 (but this case is no longer law, by a 
Illinois cases followed): 1896. Boykin 1). statute passed immediately thereafter. and 
People. 22 Colo. 496. 45 Pac. 419 (actual quoted po81. § 1855) ; 
notice remow.s any ground for objection); Ky. 1905. Thompkins n. Com.. Ky. • 90 
1897. Askew n. People. 23 Colo. 446. 48 Pac. S. W. 221. /lemblc; 
524 ("the witnesses contemplated by the !tId. 1906. Schaumloeffel v. State. 102 Md. 
statute are those which have testified before 470. 62 Atl. 803 (rule of Gardner Il. People. Ill., 
the grand jUry or who were known by the supra. approved) ; . 
prosecution to be material witnesses at the Mich. 1903. People 1). Hammond. 132 Mich. 
time of the arraignment"; yet the prosecu- 422. 93 N. W. 1084 (admissible. if there wall 
tion. on learning of others. must notify the no real surprise) ; 
defendllnt "in time to prepare his defence": S. D. 1888. Terr. v. Godfrey. 6 Dak. 46.50 
if it does not. the defendant must show sur- N. W. 481. 8emble; 1894. State I). Boughner. 
prise and the necel!8ity of further time to 5 S. D. 461. 59 N. W. 736; 1894. State v. 
prepare) : Church. 6 S. D. 89. 60 N. W. 143 (citing the 
lU. 1841. Gardner Il. People. 4 Ill. 83. 89 (see Gardner case. in Illinois); 1895. State Il. 

quotation supra); 1853. Gates v. People. 14 Reddington. 7 S. D. 368. 64 N. W. 170 (State 
111. 433. 436 (Gardner case appro~'ed); 1853. v. Church said to be law; "having no statute. 
Perry v. People. 14 111. 496. 498 (admissible as some States have. (expressly) requiring 
where no' surprise is caused or preparation notice to a defendant as a condition precedent" 
made necessary); 1873. Perteel v. People. 70 to the calling of unindorsed witnesses. the 
Ill. 171. 175 ("This Court has repeatedly held rejection or such witnesses "ought to be left 
that the People are not restricted" to the in- largely to the wise discretion of the trial 
dorsed names); 1874. Smith v. People. 74 Ill. Court": here the prosecution knew of the 
144. 147 (allowable "in the exercise of a Bound witnesses beforehand); 1895. State Il. Isaacson. 
discretion"); 1879. Logg v. People. 92 111. 8 S. D. 69. 65 N. W. 430 (witnesses admitted. 
598. 600 (same); 1880. Bulliner 11. People. 95 of whom notice had been given in open court 
Ill. 394. 4.0::' (same); 1891. Kota v. People. before trial begun); 1905. State 11. Cambron. 
136 Ill. 655. 658. 27 N. E. 53: 1893. Gifford 20 S. D. 282. 105 N. W. 241 (foregoing cases 
t'. People. 148 Ill. 173. 178. 35 N. E. 754 approved). 
(same); 1894. Trask I). People. 151 111. 523. 8 But the right to hllve a list of the names 
529.38 N. E. 248 (same): 1896. Goro 1). People. does not includc the riKht to inllped. Ihe luti-
162 Ill. 259. 265. 44 N. E. 500 (same): 189'1. fMnY. cited ante. § 1850. note 5. 
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§§ 1845-1863) TESTIMONIAL EVIDENCE: CRIMINAL CASES § 1853 

1883, HORTON, C. J., in Stme v. Cook, 30 Kan. 82, 84, 1 Pac. 32: "The Court, in the 
furtherance of justice, ought to have the power, and in our opinion does have the power. 
to permit the name of any witness to be indorsed upon the information at any time, even 
after the trial has actually commenced. Said § 67 [requiring the district attorney to indorse 
before trial the names of witnesses known to him] is not a condition to the qualification 
of a witness. As a general rule, the Court should allow the namp.5 of the "itnesses of the 
State to be indorsed upon the information after the commencement of the trial, if it be 
important so to do; but of course, if the defendant is taken by surprise thereby, the Court 
should extend to him al\ possible facilities for a fair, full, and impartial trial, and, if 
sary, may delay or even continue the hearing of the case until he has ample opportunity to 
prepare to meet the evidence of the "itnesses indorsed upon the information after the 
commencement of the trial. . • • If the Court shall be convinced that the county attorney 
had rurposely failed to indorse on the information the names of the ,,;tnesses known to him 
at the time of filing the same, to render it difficult for th<': defendant to prepare his defense, 
the Court may under such circumstances v.ithin its disl.'Tetion refuse to grant the request 
of the county attorney to • on the information the names of the additional "itnesses. 
But in al\ cases where the request ••• is made in good faith and to promote justice, the 
Court has authority to grant the same, keeping in view the just administration of the crim
inallaws and the right of the defendant for reasonable time to prepare to meet unexpected 
evidence." 

Such is the rule adopted in a majority of the Courts that have considered 
the question.l One or two, however, with undue technicality, take the op
posite view and require the exclusion of the witness; 2 yet even these Courts 
.- § 181i3. 1 Ida. 1904. State 11. Crea. 10 Ida. fact knows of the witness; as here. where a 
88, 76 Pac. 1013; fOlmer trial had been had); 
lao 1917, State 11. Nolan, 31 la. 71, 169 Pac. Oklo See the citations in the next note; 
295 ; Wash. 1903, State v. Lewis. 31 Wash. 5 Ifi. 
Kalt. 1883, State v. Cook. 30 Kan. 82. 83, 72 Pac. 121, 8emble. 
1 Pac. 32 (quoted aupra); 1883. State II. Teis- 2 It will be noticed that in Michigan the 
sedre. 30 Kan. 476, 483. 2 Pac. 650; 1884. final choice of views has probably not yet been 
State v. McKinney. 31 lian. 570, 577, 3 Pac. made: 
356; 1887. State 11. Taylor, 36 Kan. 329, 336. Col. 1912, Hardesty v. People. 52 Colo. 450. 
13 Pac. 550; 1888. State v. Dowd, 39 Kan. 121 Pac. 1023 (thc opinion does not inquirE' 
412, 415. 18 Pac. 483; 1889, State 11. Reno, at all whether the defendant was surprised. 
41 Kan. 674, 680, 21 Pac. 803; 1890, State and cites no authority; why was not Askew 
11. Adams, 44 Kan. 135. 24 Pac. 71; 1893, v. People. supra. § 1852. n. 5, considered?) ; 
State 11. Sorter, 52 lian. 531, 534. 34 Pac. 1036; Mich. 1882. People r. Hall, 48 Mich. 482. 487. 
1915, State 11. Roberts, 95 Kan. 280, 147 Pac. 12 N. W. 665 (inadmissible); 1885, People 11. 

828; 1917, State 11. Howland. 100 Kan. 181. Quick. 58 Mich. 321, 322, 25 N. W. 302 (in-
163 Pac. 1071; . timating that "cases may sometimes arise" 
Mich. See the citations in the next note; for sdmwion; declaring however that no 
Mo. 1916, State 11. Ferguson, ' Mo. • 183 distinction exists. for knOW" witnesses, be
S. W. 336; 1920, State v. Kehoe, Mo. , tween those to be used for rebuttal and others) ; 
220 S. W. 961 (collecting the cases); 1921, 1889, People II. Price, 74 Mich. 37, 41. 4'
State v. Howertoli. Mo. ,228 S. W. 745; N. W. 853 ("the lItatute is imperative; ... 
1921, State v. Dougherty, 287 Mo. 82, 228 it is no sufficient excuse for not doing so that 
S. W. 786; 1922, State 11. Shannon. Mo. , the whereabouts of the witness is not k.uown, 
237 S. W. 466; or that the prosecutor does not know that he 
Mont. 1894, State 11. Black, 15 Mont. 143. 151. can secure his attendance"; the trial Court 
38 Pac. 674 (witnese known but not indorsed has no discretion); 1'890. People 11. Howes. 81 
may be admitted if no prejudice is shown); Mich. 396, 400. 45 N. W. 961 (llimilar); 
1900, State 11. Calder. 23 Mont. 504, 59 Pac. 1893, People 11. Mills, 94 Mich. 630. ti38. 54 
903; State fl. Schnepel, 23 Mont. 523. 59 N. W. 488 (here admitted, there being no real 
Pac. 927; 1915, State v. McDonald. 51 Mont. surprise; no precedent cited); 1895. Peoplc 
1, 149 Pac. 279; 1918. Statc I). lnich. 55 1'. Burwell. 106 Mich. 27. 30, 63 N. W. 986 
Mont. 1. 173 Pac. 230.' (similar; no precedent cited); 1900. People 
N. D. 1896, State to. Kent. 5 N. D. 516. 67 v. Casey, 124 Mich. 279, 82 N. W. 883 (witness. 
N. W. 1052 (admissible, where the defendant in in rebuttal, excluded. because not indoreed 
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§ 1853 NOTICE OR DISCOVERY OF EVIDENCE [CHAP. LXII 

allow in discretion the indorsement of additional witnesses before trial 
begun.3 • 

(b) Maya witness not known at the time of filing the information by the 
prosecuting attorney, and therefore not indorsed thereon, nor required to be, 
suffer exclusion because of the lack of prior indorsement? Here clearly the 
implication of the statute forbids such an exclusion, nor would any consid
erations of fairness require it under any circumstances: 

1870, SAFFORD, J., in Slate v. Dick80n, 6 Kan. 209, 219: "It is the [statutory] duty of 
the prosecuting attorney to indorse upon such information the names of the ",itnesscs 
known to him at the filing of the same. • • . provisions are no doubt ",ise and salu
tary in their aims and effects. But, as we understand it, there is nothing in them or in any 
other statute which would have the effect of prohibiting a ",itness from testifying whose 
name had become known to the prosecution after the commencement of the trial and '\\ith
out his name being indorsed upon the information at all. Nor do we think that such a pro
hibition, if it did exist, would as a nde be calculated to promote justice. Cases (as is well 
known to every practitioner at the bar) often occur, where during thc of the trial 
a necessity arises for the introduction of certain kinds of testimony which could not have 
been known or anticipated on the part of the prosecution before the commencement of 
the trial, [for e." .. ample, in the impeachment of opposing witnesses) .••. In such a case the 
universal practice has been to call and examine witnesses without regard to their having 
been previously m.med and summoned or even thought of. Other in!ltances in which the 
adoption of a rule such as is contended for might operate to defeat the ends of justice will 
readily be suggested; and it is not seen how injustice would be likely to from allowing 
such 'ritnesses to be examined in any case." 

1873, CHRISTJ.\NCY, C. J., in Hill v. People, 26 Mich. 496, 499: "We can discover no 
reason, founded on justice or common sense, for requiring the indorsement of such as the 
prosecutor during the progress of the trial shall happen to discover to be important wit

or for the exclusion of such witnesses upon such ground; and we think it would 
be exceedingly pernicious in the sulministration of the criminal law to recognize such an 
objection. Should a criminal go unpunished because all the evidence of his guilt has Dot 
come to the knowledge of the prosecuting attorney before the commencement of the trial, 

and no excuse given); 1920. People ~. Blazen- the rule is that other witnesses may be indorsed 
zitll, 212 Mioh. 675. 180 N. W. 370 (failure to in the trial Court's discretion under Snyder's 
indorse two eyewitnesses of a robbery. here Compo L. 1909, § 6691; 1909. Vance ~. ·Terr., 
held material) ; 3 Oklo Cr. 208. 105 Pac. 307; 1911, Stockton 
Nebr. 1886, Stevens~. State. 19 Nebr. 647, 649. ~. State. 5 Oklo Cr. 510. 114 Pac. 626; 1921. 
28 N. W. 304 (the trial Court has no diocretion Thomas~. State, Oklo Cr. ,201 Pac. 662 
to permit indorsement on an infol'mation after (cattle theft); 1921. Davenport V. State. -
trial begun); 1886, Ballard v. State. 19 Nebr. Ok\. Cr. • 202 Pac. 18; 
609. 615, 28 N. W. 271 (same. but contra.. for Wash. 1896. State ~. McGonigle. 14 Wssh. 
an indictment); 1886. Parks v. State. 20 .594. 45 Pac. 20. semble (wliting them in the 
Nebr. 515, 517. 31 N. W. 5 (like Stevens~. body of the document suffices). 
State); 1898, Carrollll. State. 53 Nebr. 431. 3 Colo. 1920. Bushu.People.-Colo. ,181 
73 N. W.939 (but a mistake of name is im- Pac. 528; Mich. 1888. People V. PerrimaD. 
material, if not misleading); 189\1. Sweenie 72 Mich. 186. 188.40 N. W. 425 (it is not .. an 
v. State. 59 Nebr. 269. 80 N. W. 815; 1906. absolute requirement"); 1888. People ~. 
Reed II. State, 75 Nebr. 509, 106 N. W. 649 Evans, 72 Mich. 367, 371, 40 N. W. 473 
(like Calloll ~. State, supra.) ; ("lIOme discretion is left with the Court ") ; 
Okl. 1910, Steen v. State. 4 Okl. Cr. 309. III Nebr. 1896. Fager V. State. 49 Nebr. 439. 68 
Pac. 1097; i9U. Hawkins V. State, 6 Oklo N. W. 611: 1896. Barney V. State, 49 Nebr. 
Cr. 308, 118 Pac. 607 (" Steen's cnse is based 515, 68 N. W. 636. 
on an arbitrary statute"); but the foregoing But the Court's consent to the indorsement 
C9S68 apply to misdemeanors only. under is necessary: 1882, People ~. Moran, 48 Mich. 
Snyder's Compo L. 1909, § 6644; for felonies. 639. 
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§§ 1845-1863) TESTIMONIAL EVIDENCE: CRIMINAL CASES § 1853 

when it is always the interest oi criminals to conceal all knowledge of this kind and when 
the guilt of the prisoner can be proved beyond a doubt by evidence which the prosecuting 
attorney has discovered during the progress of the trial? Tills would be a new feature in 
the administration of the criminal law, which no court ought ever to adopt without the 
express requirement of the Legislature, Ilnd which we cannot suppose any intelligent Legis
lature will be likely to adopt with reference to an honest administration of justice." 

This result is generally accepted; 4 moreover, all courts taking the view 
presented in (a), supra, in the passage from Chief Justice Horton, would also 
agree in this result. 

It should be added that a witness brought in rebuttal may nevertheless be 
a witness originally known, and therefore does not necessarily fall within the 
present class.5 Moreover, the status of a witness in rebuttal under the 
present type of statute may be different from his status under the variety of 
statute dealt with in the next section, which often applies in terms to those 
only who are brought "for proving the indictment." 

Where no li.st at all is furnished, the same principle would apply as in the 
case of the grand-jury statutes (ante, § 18152).6 

• Colo. 1922, Stone tI. People, Colo. , statute applies only to "known" witnesses, and 
204 Pac. 896; Ida. 1902, State tI. Wilmbusse, a witMss used in rebuttal may still be a 
8 Ida. 608, 70 Pac. 849; 1904, State tI. Crea, .. known" witness, and' vice versa'; see the 
10 Ida. 88, 76 Pac. 1013 (but such sn indorse- distinction infra, § 1854, which is here by 
ment made at the time of trial, without show- confusion adopted); 1899, McVey tI. State, 
ing any reason for the tardy indorsement, is 57 Nehr. 471, 77 N. W. 1111 (same); 1899, 
insufficient); 1904, State tI. Rooke, 10 Ida. Kastner". State, 58 Nebr. 767, 79 N. W. 713 
388, 79 Pac. 82 (indorsement before trial, (same); UlOl. Trimble". State, 61 Nebr. 604, 
held proper on the facts); Kan. 1870, State 85 N. W. 844; 1910, Ossenkop tI. State, 86 
e. Dickson, 6 Kan. 209, 219 (quoted supra); Nebr. 539. 126 N. W. 72 (trial Court's dis-
1872, State ". Medlicott, 9 Kan. 257, 282; eretion approved); 1910, Wilson 11. State, 87 
Mich. 1873, Hill". People, 26 Mich. 496, 499; Nebr. 638, I28 N. W. 38 (on the facts, elt-
1889,Peoplel1. Price, 74 Mich. 37,41,41 N. W. eluded); N. D. 1896, State 11. Kent, 5 N. D. 
853 (here, however, declaring that a contin- 516,67 N. W. 1052; 1908, Statell~ Matejousky. 
uance was proper); 1894, P{'ople tI. Machen, 22 S. D. 30, 115 N. W. 96; 1915, State tI. 

101 Mich. 400, 404, 59 N. W. 664; 1897, Kilmer,31 N. D. 442, 153 :N. W. 1089; Oklo 
People II. Baker, 112 Mich. 211, '/0 N. W. 431 1910, Stccn 11. 8tate, 4 Oklo Cr. 309, 111 Pac. 
(in discretion); 1899, People I). MeArron, 121 1097 (the prosecutor JI:ust show that the wit
Mich. 1,79 N. W. 944 (Mme; here for a wit- ness was not kl~own); S. D. 1897, State 11. 

ness in rebuttal); 1901, People tI. Luders, 126 King, 9 S. D. 628, 70 N. W. 1046; 1920, State 
Mich. 440,85 N. W. 108 (same); 1918, People tI. Morgan. S. D. " 176 N. W. 35; Wash. 
I). Powers, 203 Mich. 40, 168 N. v.'. 938; Mo. 1893, State tI. Letl Doon, 7 Wash. 308, 34 Pac. 
1921, State Il. Howard, -- Mo. ,231 S. W. 1103; 1894, State 11. Regan, 8 Wash. 006. 36 
255 (witnesscs heard of just before trial, and no Pac. 472 (in discretion) ; 1895, State II. Holmcs, 
continuance asked by defendant); 1922, State 12Wash. 170,40 P,ac. 735, 8e'Rlble (same) ; 1896, 
tI. Pinoon, Mo. ,236 S. W. 354; Mont. State II. Bokien, 14 Wash. 403, 44 Pac. 889 
1894, State ". Black, 15 Mont. 143, lSI, 38 (same); 1896, State tI. Kelly, 14 Wash. 702, 
Pac. 674; 1912, State tI. Biggs, 45 Mont. 400, 45 Pac. 38 (same); 1900, State 11. Phelps, 
123 Pac. 410; 1912, State tI. Lawson, 44 Mont. 22 Wash. 181, 60 Pac. 134 (same); 1904, 
488, 120 Pac. 808 (following Kelly". State, State 11. Van Waters, 36 Wash. 358, 78 Pac. 
Nebr.; one judge diss.); Nebr. 1886, Parks 897. 
". State, 20 Nebr. SIS, 517, 31 N. W. 5, Ii The ruling!! in Nebraska, cited in the pre
semble; 1888, State". Huckins, 23 Nebr. 309, ceding note, ignore this distinction; compare 
36 N. W. 527. lIemble (here, for character wit- the Michigan rule, ill People tI. Quick, /lUpra, 
nesses): 1895, Fager II. State, 49 Nebr. 439, note 2. 
442, 68 N. W. 611 (allowed for certain rebut- I 1919, State II. F(l1'gllson, Mo. ,212 
tingtcstimony): 1897,Kellytl.State,51'Nllbr. S. W. 339 (motion to quash or to continue 
572, 574, 71 N. W. 299 (allowable for testi- must be made, for in'voking the rule); 1921. 
mony .. obviously and purely rebuttal in its Davenport Il. State, Ok\. Cr. ' • 202 
nature"; but thia sooms to ignore that the Pac. 18. 
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§ 1854 NOTICE OR DISCOVERY OF EVIDENCE [CHAP. LXII 

§ 1854. : (3) Lilt of All PrOlpective Witnesaea. Under t.he third 
type of statute described (ante, § 1851), namely, requiring the delivery of a 
list of "the witnesses to be produced," there is usually but one dass to he 
considered, under the statutory wording; i. e. the distinction already noted 
(ante, §§ 1852, 1853, par. a and b) between the specified class and the remain
ing witnesses grand-jury witnesses and other witnesses, known and not 
known witnesses disappears from the statute. 

Only one question is raised, i. e. whether by implication the statutory rule 
of procedure creates also a rule of Evidence excluding ""~tnesses not so listed. 
:\'1ost of these statutes are so narrow in regard to the classes of offences in
yolved being confined to prosecutions for treason or for capital offences 
in general l that there has been but little judicial interpretation. Thus 
far the accepted results seem to be as follows: 

1. Where a particular witness is Mt upon the list, or is misdescribed by 
name or by abode so as in effect to mislead the accused, the witness will be 
excluded, because the only mode of protecting the accused and enforcing the 
statute is to employ this measure.2 

2. But where no list at all has been delivered, the rule of procedure could 
have been enforced by motion before or at the opening of the trial, and hence 
there is no necessity for creating a rule of Evidence and excluding the wit
nesses; the accused's virtual waiver of the rule of procedure prevents him 
from asking afterwards that it be turned into a rule of Evidence.3 

§ 18U. 1 Of course U. S. Rev. St. § 1033 insufficient, when the accused was not in fact 
does not apply to 11 prosecution for a mis- misled); 1904, Shaffer 11. U. S., 24 D. C. App. 
demeanor: 1877. U. S. 11. Butler. 1 Hughes 417,432 (accused held not to have been mis-
457, 466 (conspiracy to obstruct an election: led on the facts by an arubiguous description) ; 
the defendant's application for the names of IU.1921, People 11. Hobbs, 297 Ill. 399,130 N. E. 
prosecutor and witnesses was refused); 1897, 779, semble; N. H. 1846. Lord 11. State, 18 
Shelp 1.'. U. S ... 26 C. C. A. 570, 81 Fed. 694: N. H. 173, 175 (" Undoubtedly it is competent 
1917, U. S. v. Pierce, D. C. E. D. N. Y., 245 to the respondent, when a witness is called in 
Fed. (Espionage Act; names, etc., of witnessea such a cllSe to be examined against him, to 
aworn before the grand jury, not furnished, except that such witness is not named in the 
the offense not being capital). list furnished to bim, for the purpose of ex-

t 1817, R. 11. Watson, 32 How. St. Tr. 1,69 eluding tbe testimony of that witness"); 
(residence misdescribetl); 1840, R. 11. Frost, 1902. State 11. Greenleaf, 71 N. H. 606. 54 Atl. 
Gurney's Rep. 77. 188. 778, 4 St. Tr. N. s. 85, 38 (State 11. Lord followed). 
172,303, 9 C. & P. 129 (residence misdescribed). Contra: 1906, Schaumloeffel v. State. 102 

U. S. Fed. 1851, U. S.I1. Hanway, 2 Wall. Md. 470, 62 At!. 603; 1906, Cairnes 11. Pelton, 
Jr. 139, 165, 168 (here the testimony, though 103 Md. 40, 63 At!. 105 (Schaumloeffel I'. 
offered in rebuttal, was held to have been State approved). 
properly due in chief; the implication WI18 that Note that in lllinoia th'l statute of this 
the rule did not apply to genuine rebuttal- f01'1II is treated by the COUits as one of the 
testimony): 1891, LoganD. U. S .• 144 U. S. first sort (ante, § 1852). 
263, 306, 12 Sup. 617 (not decided; but Lord lEna. 1840, R. v. Frost, mpra (by nine to 
11. State apparently approved): 1902, Bird 11. six, it was held that an objection taken at the 
U. S., 187 U. S. 118, 23 Sup. 42 (not decided; time of {'ailing the first witness was not good, 
witness held properly named in the list de- because, if it had been taken earlier, the trial 
livered): 1895, Thiede 11. Utah, 159 U. S. 510, might have been postponed and a good de-
515.16 Sup. 62 (murder; quoted ante, § 1852, livery made); U. S. 1795, U. S. 1>. Stewart, 
n. 4); 19M, Balliet 11. U. S., 129 Fed. 689, Wharton's St. Tr. 172, 2 Dall. 343 (trial post-
692, 64 C. C. A. 201 (fraud in the mails; the poned to allow reasonable time, after list 
U. S. statute held not applicable); D. C. furnished, for investigation; present point 
1899, Horton 11. U. S., 15 D. C. App. 310. 319 not decided); 1891, Logan ". U. S., 144 U. S. 
(notice naming an incorrect abode, held not 263, 3M, 308, 12 Sup. 617 (failure to deliver a 
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3. Under the peculiar wording in some statutes of this type, requiring a 
list of the witnesses that are to be produced "for proving the indictment," 
a witness offered in rebuttal is wholly without its scope, and therefore need 
not be named on the list.4 In the statutes which do not contain this qualify
ing clause, it would seem proper to construe them as meaning only the wit
nesses "intended to be produced," and thus a witness not known beforehand 
to be needed would be without their scope, and the distinctions accepted 
under other statutes (ante, § 1853, par. b) would become applicable. But this 
point seems not yet to have been judicially decided. 

4. As a rule of procedure, the requirement of these statutes, and its judicial 
interpretation, is without the present purview." 

§ 1855. Bame: (III) Statutory Rule of Evidence 8J:pleUly excluding Un
Uated Witnesses. The foregoing statutes in terms provide merely a rule of 
preliminary procedure; any rule of Evidence arising out of them rests solely 
on implication, and therefore is more or less in the hands of the Courts to 
form. But in one jurisdiction (Iowa), later imitated by another (Oregon), 
a statute has expressly laid down a rule of Evidence (additional to those of 
the usual type, ante, § 1851), prescri!>ing the precise terms upon which wit
nesses may be excluded.! 
list under the statute, and refusal to grant post- English statute I thc jury-list and witncss
ponemcnt, held error, where objection was list must be delivered at the same time); Can. 
made when the case was called for trial; but 1915, R. ~. McClain, 23 D. L. R. 312, Alta. 
whether the error sufficed alone to require a (Can. Cr. C. § 876, held not applicable to a 
reversal was not decided); 1906, Cairnes v. charge signed by the AttorneY-General's 
Pelton, 103 Md. 40, 63 Atl. 105; 1846, Lord agent in Alberta under Cr. C. § 873A; though 
II. State, 18 N. H. 173, 176 (objection must be "as a me!lSure of fairness and justi~e, the 
taken when the case is called: so also where Crown ought to furnish to the accused in 
the objection of insufficient description of some fOWl thc names of the witne55~s intended 
residen;:e applies in common to the whole list: to be called": the trial Court's discretion 
but an <,bjection to the description of residence controls): U.S. Fed. 1795, U. S. v. In~urgents, 
of a lingle witness may be taken when he is 2 Dall. 335, 342 (statute applied in general) : 
produced): 1912, People II. Roman, 18 P. R. 1826, U. S. v. Curtis, 4 Mason 232, 235 (the 
352 (defendant" should request a list of the latter limit of the period is .. before the cause 
witnesses in time"). is tried by the jury, and not before the party 

, U. S. II. Hanway, 2 Wall. Jr. 139, 165, 168, is arraigned," because the arraignment is here 
.elllble (cited aupra): 1895, Goldsby v. U. S., not the beginning of the" trial "): 1840, U. S. 
160 U. S. 70,16 Sup. 216 (under an Arkansas v. Dow, Taney C. C. 34, 35 (the "two entire 
statute requiring delivery of a list of the wit- days" must be exclusive of the day of delivery 
nesses "to be produced on the trial for proving and day of arraignment); 1906, Ball r. U. S., 
the indictment," witnesses in rebuttn! need 147 Fed. 32, 36, C. C. A. (U. S. Rev. St. 1878, 
not be indorsed: in this opinion the cases in §1033,doesnotapplytoterritorial eourts; here 
the Courts of Iowa, Illinois, Kansas, Nebraska, in Alll8ka): 1908, Jones v. U. S., 9th C. C. A., 
and Michigan are cited indiscriminately, with- 162 Fed.417 (conspiracy to defraud) ; Okl.1921, 
out regard to the radical differences of the Gobcn II. State, Okl. Cr. ,201 Pall. 812 
statutes under which the rulings were given: (murder: rule of Const., Art. II, § 30, applied: 
such a treatment is inexcusable, and serves denin! of a motion for continuance, held error). 
only to confuse). Note that (on the principle of § 6, an!~} 

The same oonclusion is reached under the in trials in Federal courts the Federal statute 
,imilar words of the Iowa statute dealt with in applies, and not the statute of the State where 
the next section. the trial is held: 1908, Jones v. U. S., 9th 

5 The following rulings, howei'er, may be C. C. A., 162 Fed. 417 (collecting prior cases) : 
placed here as being ,If service in the present and Federal cases cited ante, § 1850, note 3. 
relation: they seem to be all that have hitherto § 18~1i. 1Iowa: Code 1897, § 5373, Rev. 
been made in reglU'd to the witness-list: Eno. C. §§ 9435, 9436 (" The county attorney, in 
1839, R. v. Frost, aupra, 4 State Tr. N. s. 85, offering the evidence in support of the indict-
461 (examining at length the history of the ment in the order prescribed in the last section, 
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This statute, originally passed shortly after the ruling in State v. Abrahams,2 
has been radically amended in order to avoid the arbitrary operation of its 
original terms; 3 but it still remains an example of the evils of over-technicality 
in favor of an accused. Its adoption b~' other jurisdictions is not to be 
recommended. The judicial rulings in this State since 1858, resting as they 
do upon the express evidential commands of a unique statute, cannot be 
employed in other Courts. The purely local nature of the profuse rulings 
upon the words of this statute renders it impracticable to deal with them 
here; except to point out that the statute is held not to apply to wit
nesses offered in rebuttal 4 or to documentary evidence,S nor to exclude 
witnesses named erroneously without misleading efl'ect6 or witnesses not 
materiaI.7 

§ I&')5a. : (IV) Statutol'7 Rule of Procedure allow!nr Inspection of 
Witneucts' TeltfmoQ. The foregoing methods provide merely for a list of 
witnesses, to be furnished to the defendant. But may he obtain also the 
tenor of their testinwny; i. e. supposing them not to tell him their story vol
untarily on request, is there any legal rule enabling him to get it from them? 
There are two such rules, introduced b~r statute: 

(1) In a few jurisdictions (e. g. England, Minnesota), the statute providing 
for a Jist of witnesses gives also the right to inspect the reported testimony or 
the depositions of the witnesses before the grand jury.1 

(2) In jurisdictions allowing depositions to be taken unconditionally by an 

shall not be Pf!l"Iuitted to introduce any 1907, State t'. Johnson, 133 Ia. 38, 110 N. W. 
",itness who was not examined berpre a com- 170. 
m~tti!lg magistrat1! or the grand jury. and the Oreaon: St. 1899. p. 100, § 5 (" the name of 
minutes or whose testimony were not pre- each witness examined on oath or affil"lnlltion 
sented wil,h the indictment to the court, unless by a district attorney in support or any inror
he shall have given to the deCendant a notice in mation" shall be inserted or indorsed beCore 
writing, stating the name, place or residence, filing;" otherwise the te~timony of such wit
and occupation' oC said witness, and the sub- ncss cannot be heard against the derendunt at 
stance of what he expects to prove by him on the trial of such information "). But the 
the trial, at least four days before the com- Oregon statute no longer appears in the law. 
m<:lncement of such trial. Whenever the 2 Cited supra, § 1852, par. (b), note 5. 
county attorney desires to introduce evidence 3 St. 1858, e. 109, Code 1860, § 4786, Code 
to support the indictment, of which he shall not 1873, § 4421, containcd Imbstantially the 
have givan said four days' notice because of enRctment supra, a.~ far as the proviso; St. 
insufficient time thereCor since he learned snid 1876, o. 168, § 3, Code 1880, § 4421, added the 
evidence could be obtained, he may move the proviso. 
Court for leave to introduce such eviden~e, 4 1859, State ~. Gillick, lOla. 98, 100; 
giving the same pnrticulars as in the Comlcr 1867, State r. Parish, 22 la. 284, 285. 
case, and showing diligence Bu"h as is required 5 1894, State P. Farrington, 90 Ia. 681, 
in a motion for a continuance, supported by 57 N. W. 606; 1897, State ~. Boomer, 
affidavit; wher('~lpon, if the Court sustains 103 Ia. 106, 72 N. 'V. 424 (clerk producing 
said motion, the defendant shall elect whethl'r records; notice of their contents unnecessary); 
aaid cause shall be continued on his motion, or 1907, StIlte v. Bennett, 137 Ia. 427, 110 N. W. 
the witness shall then testify; and if said de- 150. 
rendant shall not elect to have said cause con- I 1899, State v. Dale, 109 Ia. 97, 80 N. W. 
tinued, the "ounty attorney may examine snid 208; 1902, State 11. Dunn, 116 Is. 219, 89 
witness in the snme manner and with the same N. W. 984; 1904, State v. Trusty, 122 Ia. 82, 
effect as though four days' notice had been 97 N. W. 989. 
given the defendant as hereinbefore provided, 71903, State v. Hasty, 121 In. 507, 96 N. W. 
except [that! the county attorney in the ex- 1115. 
amination oC said witness shall be strictly con- § 181511&. I Statutes cited ant,. § 1851, Ilnd 
fined to the matters set out in his motion ") ; case8 cited in notes 4, 5 to § 1850. 

952 

• 

• 

•• 



II 1845-1863J TESTIMONIAL EVIDENCE: CRIMINAL CASES § 1855a 

accused (ante, § 1401), such a deposition is virtually also a discovery before 
trial.2 

§ 1856. elrii Cuu: (I) DiacoyerJ from Party-Opponent; (1) in Equity. 
The common law in civil cases required no notice to be givf:D in advance 
to the opponent as to the names of witnesses intended to be produced 
(ante, § 1845). Nor have the reasons that produced a change in the law 
for criminal prosC{!utioRs (ante, § 1847, par. 1) had any bearing on the 
policy applicable to civil litigation. Mr. Bentham long ago proposed some 
such a modification,l but this remains as one of the few important sugges
tions of his that has not had palpable results in legislation. Probably our indif
ference to the need of improvement and our disinclination to attempt any 
solution of the problem IS due to two reasons, first, the extreme difficulty of 
framing a fair practical rule which shall not be cumbrous and merely obstruc
tive, and, secondly, the sufficient general acquaintance ordinarily possessed by 
each party with the possible range of persons whose testimony might be mate
rial, by reason of which no actual hardship occurs except in occasional instances. 

By statute, however, several exceptions have been created. Only one of 
these is expressly intended to furnish compulsory notice of the opponent's 
evidence; in the other instances, the notice results rather as an incident of 
some other purpose. As these statutes originally were designed ~o confer 011 

common-law trials the benefit already possessed in chancery proceedings, it 
is necessary to notice first the scope of the chancery rule. 

(1) Discovery in chancery. In chancery practice, a party to a suit at law 
has always been entitled, by a bill of dUJc01~ery, to ascertain before trial the 
tenor of his opponent's knowledge and belief upon a.ll the facts in issue
in other words, to obtain disclosure of his testimony before trial. The sound
ness of this policy rests upon reasons already examined (ante, § 1847, par. 2). 
But the tenor of this discovery was strictly limited to the opponent' . ., own 
te8tinwny, that is, his own a~missions resting on his knowledge and belief. 
It is true that. the bill required from the opponent an answer under oath 
stating all that he claimed in opposition; but to this extent what was obtained 
was no more than a sworn pleading, stating such material facts as would be 
alleged in any pleading. But of the e\'idence which he was to bring forth 
(except so far as he himself could testify) in support of those 2acts the 
names of his witnesses and the circumstances to which they would testify
he was required to betray nothing in advance.2 In answering as a witness 

2 1911. Welborn I). Fnulconer. 237 Mo. 297. 
141 S. W. 31 (applying Rev. St. 1909, § 5173; 
able opinion by Blair, C.). 

§ 1866. I 1827, Bentham, Rationale of 
Judicial Evidence, b. IX, c. 7, Bowring's ed., 
vol. 7, p. 368 (called an .. anticipative survey 
of the contents of the budget of evidence "). 

Under the name of .. settlement 0/ ulUta," a 
similar expedient in the way of preliminary 
procedure was strongly urged by L. C. J. Den
man, during Mr. Bentham's lifetime and as a 

of his teachings (Arnould's Life of Lord 
Denman. I, 201): and analogous meJl!Ul'e-8 
ha"e since come to foun part of the English 
procedure. The subiect is elaborately ex
amined in Mr. Samuel Rosenbaum'lI valuable 
Studies in English Civil Procedure (1915) and 
in his monograph on the Rule-Making Au
thority in the English Supreme Court. 

t 1826. Preston I). Carr, 1 Y. & J. 175; 1863. 
Ingilby ~. Shafto, 33 Beav. 675. 
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to facts, it was no excuse for him that his testimony would incidentally reveal 
his witnesses' names; 3 but this did not impugn the general principle that 
he was entitled to keey to himself all evidential data excepthis own testimony. 

This principle. which obtained equally for documentary evidence (po8t, 
§ 1858), was applied in scores of cases to a great variety of arguable situations, 
but as a guiding doctrine was not open to dispute: 4 

1836, Sir James WIGR.UI, V. C., Discovery, §§ 31, 32: "Proposition I: It is the right, 
as a general rule, of a plaintiff in equity to elramine the defendant as to all matters of 
fact which, being well pleaded in the bill, are material to the proof of the plaintiff's case 
and which the deiendant does not by his form of pleading admit. Proposition II: 
Courts of equity, as a general rule, oblige a defendant to pledge his oath to the truth 
of his defence. With this (if a) qualification, the right of a plaintiff in equity to the 
benefit of the defendant's oath is limited to a discovery of such material facts as relate 
to the plaintiff's case, and does not extend to a discovery of the manner in which or the 
evidence by means of which the defendant's case is to be established, or to any discovery 
of the defendant's evidence." 

§ 1856a. Same: (2) Statutol'J' Diacovel'J' in Law Casel. 
(a) Interrogatorier to Party-Opponent. This equitable practice of requiring 

discovery of the opponent's own testimony before trial was, as an exception 
to the general rule, a doctrine of clear wisdom, open to no objection (ante, 

~ 1836. Storey 11. Lord Lennox, 1 Keen 341. take bim by surprise, the Court will give no 
357 (Lord Langdale, M. R.: .. In telling the effect to such evidence "tithout first giving 
truth, as he is bound to do, the defendant may the party to be affected by it an opportunity 
incidentally disclose to the plaintiff that which of controverting it"); 1846. M'Mahon 11. 
may enable the plaintiff to lcarn tbe names of Burchell. 1 C. P. Cooper, 457, 477 (L. C. 
th' witneaaes and the nature of the evidence; Cottenham approved the preceding doctrine; 
and if this consequence could be used as a at pages 480-509 other cases are collected). 
ground for resisting a discovery, one of the But the rule seems never to bave been ac
most extensively useful parts of the jurisdic- cepted in the United States: 1837. Smith 11. 
tion of the courts of equity would be lost"). Burnham, 2 Sumner 612,0 623 (a learned 

C Compare the quotations ante. § 1846, and opinion by Story. J., pointing out that the 
the following: 1838. StOry. Equity Pleading, reasons for the English rule are not satisfac-
6th cd., § 572. tory, and denying its validity in the United 

There was, to be aure, one settled exception. States); 1846, Brandon tl. Cabineaa. 10 Ala. 
but apparent only, to the rule that notice of 155. 162 ("[From Austin 11. Chambers] it 
the opponent's own case could not be obtained would seem that the rule is founded upon the 
beforehand. namely, the rule for using a secrecy with which evidence in chancery ill 
party's written admi38ions. If A produced at taken, as it is there put upon the fact that the 
the trial an admission of liability by B, not party would be deprived of the power of eross
specified beforehand in the pleadings, the trial exo.mining the witness, if the name of the 
might be postponed for B's benefit. This rule. person was not stated in the bill, to wbom the 
however, in its orthodox fOlom, was not a nile admissions werc made: this objection could 
excluding such evidence. but merely refusing not apply in this State. where the party must 
to act upon it until time had been given to an- always have the power of cro_amination" ; 
swer it: 1837, Austin I). Chambers, 6 Cl. & F. but the rule was held in any case inapplicable 
I, 38 (admi:lsiuns not put directly in i68Ue by to admissions used in rebuttal of the defend
the pleadings, so sa to give an oppori;unity of ant's own case); 1870, Story. Equity Plead
contradicting or explaining, are not to be given ing, 8th ed .• by Redfield. § 2600. 
binding effect); 1838. Attwood 11. Small, 6 Cl. As to that exquisite of antique 
& F. 232, 319. 350, 488,.516 (similar doctrine) ; chancery porcelain, viz. whether discovery 
1838, Copland 11. Toulmin, 7 Cl. & F.349, 373; can be compelled at all when the complainant 
1843. Malcolm 11. Scott, 3 Bare 39. 63 (letters wail)ea answer una.,. oath, tbere is a cc,llection 
not charged in the bill: Wigram, V. C .• held of exhumed learning in the following modem 
that "if one party should keep back evidence opinion: 1918, Swann 11. State, 23 Ga. App. 
which the other might explain, and thereby 105, 97 S. E. 564, per Sims, J. 
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§ 1847, par. 2); and it was accordingly engrafted by statute Upon the prac
tice in common-law Courts, without the cumbrous appurtenances of a bill . 
for discovery. This reform came about in England in 1854,1 after nearly a 
generation of agitation, and has been since adopted by statute in most 
American jurisdictions.2 These statutes provide for the submission before 

18Ha. 1 ENGLAND: Rules of Supreme 
Court, 1883. Order XXXI. Rule 1 (" In any 
eaul!8 or matter the plaintiff or defendant by 
leave of the Court or a Judge may deliver in
terrogatories in writing for the enmination 
of the opposite parties. or anyone or more of 

. BUsh parties. and such intenogatories when 

I delivered shall have a nots at the foot thercof 
. stating which of such interrogatories each of 
such persons is required to answer: Provided 
that interrogatories which do not relate to 
any matters in question in the cause or 
matter shall be deemed irrelevant, notwith
standing that they might be admissible on 
the oral croBlHlxamination of a witness ") ; 
Rule 2 (" A copy of the interrogatories 
proposed to be delh-ered shall be delivered 
with the summons or notice of application 
for lesve to deliver them at least two clear 
days before the hearing thereof (unless in 
any case the Cou:t or Judge shall think fit. 
to dispense with this requirement) and the 
particular intel'logatorics sought to be de
livered shall be submitted to and considered 
by the Court or Judge"); Rule 5 ("If any 
party to a cause or matter be s body cor
porate or a joint-stock company, whether in
corporated or not. O! :my other· Wy of 
persons, empowered by law to sue or be 
sued. whether in its own nanle or in the 
name or any officer or other person. any oppo
site party may apply for an order allov.ing 
him to deliver interrogatories to any member 
or officer of such corporation, company. or body, 
and an order may be made accordingly"); 
Rule 11 (" If any person interrogated oDlits 
to answer, or answers insufficiently. the party 
interrogating may apply to the court or a 
judge for an order requiring him to answer. 
or to answer further, as the case may be. And 
an order may be made requiring him to answer 
or answer further. either by affidavit or by 
, viva-voce' examination. as the judge may 
direct"). 

CANADA: Alberta: Rules of Court 1914. 
NOB. 234-250; Brituh Columbia: Rules of 
Court 1912, Rules 343-3701: Manitoba: 
Rev. St. 1913. c. 46. Rules 398 423: New 
Bn.mawick: Consol. St. 1903, c. 127. § 3, 
c. Ill, § 240, c. H2. § 44; Newfoundland: 
Consol. St. 1916, e. 83, Order 25; Northweat 
Tel r. Consol. Ord. 1898. c. 21, Rules 201-225; 
NlY/)Q. SClJtia: Rules of Court 1900. Order 30; 
Ontaf'io: Rev. St. 1914. Rules of Court 1914. 
Rules 271. 275. 327-337: Prince Edward 1,1. 
St. 11173. c. 22. II : Yukon: Coneol. 
Ord. 1914. c. 48, Rules 211-235. 

to the number of details regulated. Typical 
forms are given from California, Indiana, and 
Massar-husetts. The statutes quoted ante. 
§ 488 (parties' qualifications) and § 1382 (de
positions) often include this subject. with pro
visions of the sort mentioned in par. (1) 
of the text. Federal: Equity Rules 1912. 
Rule 58 (" evidence !material to ~the cause :of 
action or defense of his adversary" is compel
lable); Alaooma: Code 1907. §§ 4049 4057; 
Arizona: Rev. St. 1913. § 1680; Arkamas: 
Dig. 1919. §§ 1248-1260; California: C. C. P. 
1872, § 2021 (deposition may be taken "at 
any time after the service of summons." etc., 
"I. when the witness is a party to the action." 
etc.); § 2032 (a deposition may be used on 
proving that a witness is deceased, etc., but 
this condition docs not apply to depositions 
taken under sub-section 1 of § 2021. aupra); 
§ 2055. as added by St. 1917. April 5 ("A 
part.y to the record of any civil action or pro
ceeding or a person for whose immediat(' 
benefit such action or proceeding is prosc
cuted or dt'fended, or the directors, officers, 
superintendent or managing agcnt of any 
corporation v .. hich is a party to the record, 
may be examined by the adverse party as if 
under cross-examination, subject to the rules 
applicable to the examination of other wit
nesses. Thc party calling such adverse wit
ness shall not be bound by his testimony, and 
the testimony given by such witness may be 
rebutted by the party calJing him for such 
examination by other evidence. Such wit
ness, when so called. may be examined \)y his 
own counsel, but only as to matters testified 
to on such examination ") ; Connecticut: 
Gen. St. 1918. §§ 5764-5769. 5741 (covers 
matters "material to the support or defense 
of the suit "); Florida: Rev. Gen. St. 1919. 
§§ 2734-2735; Gcor(Jia: Rev. C. 1910. 
§§ 4550 4553; IUin0i8: Rev. St. 1874. c. 51. 
§ 6; Indiana: Burns' Ann. St. 1914. § 365 
("Either party may propound interlOgato
ries, to be filed with the pleadings, relevant 
to the matter in controversy, and require the 
opposite party to answer the same under oath. 
And corporations. through their proper 
officers, agent. or agents, shaH be required to 
answer interrogatories as natural persons"); 
§ 533 (" A party to an action may be examined 
as a witness concerning any matter stated ill 
the pleading, at the instance of the adverse 
party. or of anyone of several ndverse par
ties; and for that purpose mlly be compelled. 
in thr. same manner, and subject to the same 
rules of examination as any other witness. to 

t The Iltatutes vary in style, 88 teetify either at the trial. or conditionally, 
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trial of interrogatories to the opponent to be answered by him, usually in 
writing, but sometimes also (or alternatively) orally before an officer of 
Court. 

The interpretation of these statutes 3 raises several important questions of 

or upon commission ") ; § 534 (" The ex- C. P. A. 1920. §§ 288-302; St. 1920. May 21. 
amination, instelid of being had at the trial. c. 926 (amending C. P. A. §§ 288. 2S1); North 
may be had at any time before the trial, at Carolina: Con. St. 1919. §§ 899-907; Nor/h 
the option of the party claiming it. before Dakota: Compo L. 1913. §§ 7862-7869; Ohio: 
any officer authorized to take depositions. Gen. Code Ann. 1921. §§ 11348-11350. 
on a previous notice to a party to be examined §§ 11497. 11555; Oregon: Laws 1920. §§ 837. 
and any other adverse party of at least five 851: Pennsyl~ania: St. 1887. May 23, Dig. 
days. unleSs. for good cause shown. the court 1920, § 10291 (" In any civil proceeding tho 
order othelwise. But the party to be ex- testimony of any competent witnCSl! may be 
amined before the trial shall not be compelled taken by commission or deposition "); Porto 
to attend in any other county than that of Rico: here discovery is obtained by the 
his "); Iowa: Code 1919. § 7247; Spanish procedure: 1902. Kuinlan 11. Me
Kanaaa: Gen. St. 1915. § 6420 (anti-trust lendez, 3 P. R. 119 (fmm and time of notice); 
law); § 7241 (in civil cases, any party may South Carolina: C. C. P. 1922. §§ 667-674: 
take the deposition of "the adverse party, South Dakota: Rev. C. 1919. §§ 2713-2716; 
his agent or employee." or of any "officer, Tenncssee: Shannon's Code, 1916. §§ 5684-
director. agent. or employee" of a corpora- 5693 (either party may have such discovery 
tion. ete .• when such adverse party. etc., "is as the rules of equity allow); Tezm: Rev. 
without the jurisdiction of the court or can- .Civ. St. 1911, §§ 3663. 3679-3684; Virginia: 
not be reached by the process of the trial Code 1919, §§ 6225, 6226, 6236. 6238: Wash
court"); Kentucky: C. C. P. 1895. §§ 143. ington: R. &; B. Code. 1909, §§ 1225-1230. 
151. § 606. par. 4; Loui8iana: C. Pro 1900, 1903. 1906: We8t Virainia: Code 1914. 
§§ 347-356: St. 1908. No. 126 (quoted ante, C. 130, § 33: Wisconsin: Stats. 1919. §§ 4096-
§ 916): MIl88achusett8: Gen. L. 1920. c. 231; 4098. 4068: Wyoming: Compo St. 1920, 
§ 61 (Interrogatories; anl' party. after the §§ 5808. 5859, 5689. 
entry of an action at law or the filing of a bill 3 The following citations will be referred to 
in equity. "may interrogate an adverse party in the ensuing notes: 
for the discovery of facts and doeuments ad- ENGI.AND: The practice under this statute 
millBible in evidence at the trial of the case" ; may be b,,~:! in the following cases: 1878. 
word "party" defined); § 62 (answers to be Eade 11. Jacobs. L. R. 3 Exch. D. 335: 1882. 
in wliting. etc.); § 63 (filing, etc.; "No party Attorney-General v. Gaskill. L. R. 20 Ch. D. 
interrogated shall be obliged to answer a 519; 1883, Lyell 11. Kennedy. L. R. 8 App. 
question or produce a document tending to Cas. 217; 1921, Re La SolliliUl Les Affreteurs 
criminate him or to disclose his title to any Rliunis, 3 K. B. 1 (discovery by the Crown). 
property the title whereof is not material to CANADA: Alberta: 1916. McLean 11. Cana
an issue in the proceeding in the course of dian Pacific R. Co., 28 D. L. R. 550 (number 
which he is interrogated, nor to disclose the of persons examinable under Rules 225. 234) ; 
names of witnesses, except that the court 1916, Medicine Hat Wheat Co. 11. Nonia 
may compel the party interrogated to dis- Commission Co. Ltd., 29 D. L. R. 379 (p,-t1.
close the names of witnesses and their ad- nership parties): 1917. Lea 11. Medicine i;;nt. 
drCSl!ell if justice seems to require it, upon sucb 35 D. L. R. 109 (party's employee): UP 
terms and conditions as the court may deem R. 11. Williams, 19 D. L. R. 706. Alta. (di ... 
expedient. • • • "): § 64 (refusal to answer) : covery for breach of trust in a stock syndicate 
§ 65 (examination of corporate and muni- agl2ement: Rule 571 applied); 
cipal officers or minors): § 66 (costs); § 67 Ontario: 1915. Menzies 11. McLeod. 25 D. L. R. 
(protection of immaterial matter): Michigan: 777. Onto (action to establish a will; Onto 
Compo L. 1915, §§ 12022-12028 (geneml Rules 1913, No. 327. considered. as to "party 
power in Court): § 12552 (quoted ante. adverse in interest": here. a legatee) : 
§ 488): § 12560 (judgment by default, etc.. Saskatchewan: 1916. Proby 11. Erratt Co .• 31 
on refusal): Mississippi: Code 1906. §§ 1938. D. L. R. 342 (necessity of subprena under 
1939, Hem. §§ 1598. 1599; Montana.: Rev. C. Rule 503). 
1921. §§ 10645. 10652; N~ada: Rev. L. 1912, UNITED STATES: Federal: For a valuable 
§§ 5454. 5420. 5421 : N elD Hampshire: collection of rulings on the scope of interroga
Pub. St. 1901. C. 225. § 11: New Jer8ey: tories of discovery under the' Federal Equity 
Comp. St. 1910, Practice. §§ 140-148: St. Rules. 1912. see the article of Mr. Wallace R. 
1911. C. 279, p. 491 (rules for interrogatories Lane." Federal Equity Rules," Harv. L. Rev •• 
in the district court); St. 1914, April 1, C. 96 XXXV, 276; 
(amending Gen. St .• Practice. § 144): New Georgia: 1919. Creech 11. Ossep, 149 Ga. 577, 
Mezico: Annot. St. 1915, § 2171; New York: 101 S. E. 576 (under Civ. C. § 5910, provid-
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principle in respect to party's liability to interrogation (apart from the further 
questions considered in §§ 1856b, 1856c, 1856d, P08t): 

(1) Even where no statute exists explicitly modelled upon eq'.litable dis
covery by interrogatories, the same purpose is attainable by using one of two 
other types of statutes primarily dealing with other principles, yiz.:· (a) a 
statute declaring all parties in ci vii cases "competent Rod c01nl)cllable to 
testiEy 'viva voce' or by dep08ition"; (b) a statute providing that "either 
party may take the deposition of any IJer80n as witness before trial." Under 
both of. these types of statutes the party-opponent is assimilated into the 
class of ordinary witnesses, and accordingly his deposition may be compelled 
before trial. In some jurisdictions these statutes have been liberally inter
preted as introducing discovery by interrogatories, oral or written: 4 

1874, BREWER, J., in Re Abeles, 12 Kan. 451: "The single question in this case is whether 
a pmy to an action can <:orupel a witness, l'esiding in the county where the action is pending, 
to give his deposition prior to the trial? or must he, if he desires his testimony, compel hig 
personal attendance at the trial by subpcena and attachment? That the witness whose 
testimony iR sought is the adverse party does not affect the question, for, by section 321 of 
the Civil C~de, either party can compel the adverse party • at the trial, or by deposition, 
to testify as a 'witness, in the same manner, and subject to the same rules, all other witnesses.' 
By section 346 of the Code the deposition of a witness may be used when the witness is 
absent from the county at the time of trial, or when from age, infirmity. or imprisonment, 

ing that either party may take the deposition 
of a witness before trial, a party opponent is 
a witness) ; 
Idaho: 1922, Mahbett 11. Mabbett, Ida. 
-". 202 Pac. 1057 (mother in custody or 
minor children; on habeas corpus by father, 
the mother is examinable as an adverse party 
under Compo St. § 8035) ; 
Illinoi8: 1916, Schmidt V. Cooper, 274 III. 
243, 113 N. E. 641 (under Rev. St. C. 51, § 24, 
a deposition may be taken before a master by 
a complainant in chancery before answer is 
filed or issue formed, regardless of the consent 
of the witness; here the deponent was n de
fendant. and the procecding was virtually for 
discovery; the witness' liability before a 
master to answer the interrogatories in gen
eral is distinguished from his specific claim 
of privilege, which must be referred to the 
Court for a ruling); 1921, Drandenburg V. 

Buda Co .• 299 Ill. 133, 132 N. E. 514 (dis
covery in aid of suit at law on a contract for 
aerviees; demurrer on the ground that Rev. 
St. c. 51, § 9, superseded the jurisdiction to 
give discovery in aid of law, overruled) ; 
Iowa: 1914, Meikle v. Hobson, 167 la. 666. 
149 N. W. 865 (the party-opponent's deposi
tion ma.y not be taken before trial; Code 
sections construed) ; 
Mauachu8ettS: 1920, Cutter 'D. COClper, 234 
Mass. 307, 125 N. E. 634 {scope of St. 1913. 
C. 815, quoted supra, note 2, 89 removing prior 
limitations, expounded, in an action for 
alienation of affections where the defendant's 
interrogatories to the plaintitJ bad not been 

answered; n new trial on exceptions may be 
ordered, even after trial had on the issues. 
where the refusal to answer before trial has 
resulted in the non-disclosure of matp.rial 
facts. to the party's injury) ; 
Nebraska: 1904. Olmsted v. Edson, 71 Nebr. 
17, 98 N. W. 415 (parties compdled to gil'!' 
depositions before trial; "taking tht; deposi
tit:'n of 11 party is the only substitute we ha\'(' 
for a bill of discovery under our praetice ") ; 
New York: 1920, P('oplc ex rei. Le'\\'ia r. 
Fowler, 229 N. Y. 84, 127 N. E. 793 (order 
for cnmination of will-proponent before 
trial, held proper under C. C. P. §§ 870-886, 
2770, in surrogate proceedings); 1922. BI'II 
I). Gilbert Paper Co., N. Y. Sup., 193 N. Y. 
Supp\. 26 (under C. P. A. 1920. § 140. thl' 
opponent of discovery now has the burden of 
showing that the discovery is not necessary) ; 
Oklahoma: 1920. Gainan I). Readdy, 79 Ok!. 
111, 191 Pac. 602 (discovery from plaintiff, 
refused where no reason for needing it was 
shown) ; 
South Dakota: 1917, Niblo to. Ede. 39 S. D. 
338, 164 N. W. 109 (under St. 1913, c. 16~, 
amending C. C. P. § 480, a party-opponc,nt's 
l'lI:amination on discovery may be had with
out ahowing special neces..~ity, etc.; New 
York and Wisconsin practice compared; 
McCoy. J., diss.); 1920, Milwaukee Corru
gating Co. 1'. Flagge, 170 Wis. 492, 175 N. W. 
777 (Stats. § 4096 hcld to be a provisional 
remedy, and rulings under it not to be ap
pealable). 

, Cascs cited aupra, note 3. 
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the witness is unable to attend court, or is dcad. Giving a right to use a deposition under 
the contingencies named gi\'cs the right to prepare for those contingencies. It cannot, of 
course, have been contemplated that the contingency must exist before the deposition can be 
taken; for in one of the cases at least the happening of the contingency would destroy the 
power to obtain the testimony. 1£ the deposition of a witness can be used in case of his 
death, the party must have a right to take that deposition beforehand. So of the other 
contingencies named in the statute. Now the giving of testimony, whether on the trial or 
by deposition, is not a privilege of the witness, but a right of the party. He need not solicit; 
he can compel. It to us, therefore, that under our statutes a witness may be com
pelled to give his deposition, although he reside in the county where the action is 
pending. It is said this power is liable to abuse, and that a .... ;tness may be compelled 
to give repeated depositions, and still be present at the trial. Courts will see that 
this power is not abused, or the time of a witness unnecessarily taken. It is also said that 
large amounts of costs v.;U be accumulated. This wilI not injure the adverse party, for 
a party taking depositions which he not use must himself pay their cost. It is also 
said that this pennits one to go on a 'fishing eJ. .. pedition' to ascertain his adversary's testi
mony. This is an equal right of both parties, and justice will not be apt to suffer if each 
party knows fully beforehand his adversary's testimony." 

Practically, however, different limitations may apply under such statutes, 
viz. 1, the procedure and the scope oJ"inquiry may be different; 5 2, the rule 
about ·impeaching one's own witness (ante, § 916), may cause obstruction, 
though under genuine discovery statutes (supra, n. 2) that rule is commonly 
declared inapplicable; 3, the rule about cross-examining fo one',,! own case 
(post, § 1891) may also cause obstruction, though under genuine discovery
statutes it may not; 4, a deposition in the strict sense cannot be used on the 
trial unless the deponent is deceased or otherwise unavailable (ante, § 1402), 
whereas a genuine discovery-answer is of course free from this condition 
(ante, § 1416); but here the California Code and others (supra, n. 2) ex
pressly make an exemption for the party-opponent's (so-called) deposition. 

(2) In the Federal Courts, the general question whether the rules of Evi
dence in the Staie of trial should apply has been the subject of complicated 
statutory development and judicial interpretation, affecting both the prin
ciple of conflict of laws (ante, § 6) and the method of taking Federal deposi
tions (ante, §§ 1381, 1411). In its bearing on the present question, viz. 
whether by any method a discovery before trial can be obtained from the 
opponent, this development has left the judicial rulings in a deplorably 
complicated condition.6 

5 muatrated in the following: 1898, process of extraction by discovery is merely a 
Matthews 1'. R. Co., 142 Mo. 645, 669, 44 process of learning what the opponent's testi-
S. W. 802. mony is or will be and is in its very natu~e not 

G The statutes here cited will be found .. a mode of proof in the trial"); 1901, Flower 
quoted in full ante, §§ 6, 1381: 1885, Ex parte 1'. MacGinniss, 50 C. C. A. 291, 112 Fed. 377 
Fisk, 113 U. S. 713, 5 Sup. 724 (N. Y. C. C. P. (a deposition cannot be taken, under R. S. 
§§ 870 ff., providing for discovery before trial, f 863 and Sup. Ct. Rule 68, until the cause is 
is inconsistent with U. S. Rev. St. § 861, U. S. at issue): 1903, Hanks Dental Ass'n v. Tooth 
Code, § 1360, providing that ~'the mode of Crown Co., 194 U. S. 303, 24 Sup. 700 (the 
proof in the trial of actions at common law defendant took the deposition of the plnintiff's 
shall be by oral testimony and examination president before trial. under N. Y. C. C. P. 
of witnesses in open court." and the latter 1871, § 870: held (1) that it was inadmissible 
must prevail: clearly unsound, since the under U. S. Rev. St. 1878, §§ 861, 863, 866, 
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(3) Under some types of statutes, literally construed, discovery is ob
tainable unconditionally. But in orthodox chancery practice there were 
numerous restrictions. Hence, under the statutes the question is sometimes 
presented whether the discovery sought from the opponent is necessary, e. g. 
whether the facts are equally well known to the party interrogating, whether 
the opponent's testimony later at the trial would not answer all purposes, 
whether the discovery is sought merely for annoyance or delay, and the like! 

(4) The question is constantly presented, who is a party-opponent, the 
measure being essentially aimed to secure discovery from parties onl~', not 
from third persons who are mere witnesses (post, § 1856d).8 With the 
modern development of corporation3 in industry and commerce, a special 
question is thus presented as to the liability to discovery of stockholders, 
officers, agents and employees, of a corporation. :Modern statutes have usually 
amended the earlier ones so as to include such persons by express definition.9 

867. following Ex parte Fisk, supra; (2) that friends: 1907, Vano tl. Canadian C. C. Mills 
under St. 1892, Mar. 9, c. 14, quoted ante, Co., 13 Onto L. R. 421. 
§ 1381, note 3, providing that in Federal courts ~ The following cases deal specifically with 
an additional" mode of taking the depositions the scope of such statutes: 
of witnesses" may be "the mode prescribed England: 1900, Welsbach Incand. G. L. 
by the laws of the State," etc., the deposition Co. 1>. New SUnlight I. Co., 2 Ch. 1; for the 
was equally inadmissible, since the word earlier English cases, there is a good collection 
.. mode" in St. 1892 docs not have" a broader and a careCul study oC them in an article by 
significance" than in Rcv. St. § 861: yet it Mr. Alex. McGregor, ,. What Person~ in the 
would seem that iC the Court in Ex parte Fisk Service of a Litigating Corporation :m.' ex
held the word "mode" in Rev. St. § 861 to aminnble for DiHcovery on its Behalf," Cana
include discovery before trial and thus to dian Law Review. II. 254 (1902). 
conflict with N. Y. C. C. P. § 870, it is in- Canada: Alta. 1912, Nichols & S. Co. tl. 

consistent here to hold that the word "mode" Skedanuk, 6 D. L. R. 115 (member of an 
in St. 1892 does not include discovery bcfore agency firm, as "officer"); 1919, McDougall 
trial): 1905. Blood 11. Morrin, HO Fed. 918. and Secord 11. Merchants' Bank, 46 D. L. R. 
C. C. (under U. S. Re\·. St. §§ 863, 876, pro- 672 (practictl rcviewed by Harvey. C. J.); 
viding for depositions 'de bene' of witncsses Onl. 1902, Morrison tl. Grand T. R. Co., 
residing more than one hundred miles away. ·1 Onto L. R. 43, 5 Onto L. R. 38 (a locomotive 
a party may take the deposition of his oppo- engineer is not an officer of a corporation); 
nent, so residing, before trial; Ex parte Fisk 1904, Kircher 11. Imperial L. & I. Co., 7 Onto 
distinguished): 1907, Smith tl. International L. R. 295 (discovery granted against a manager 
Mercantile Co., C. C. N. J., 154 Fed. 786 who had resigned): 1904. Cantin II. News 
(Hanks Dental Ass'n tl. Tooth Crown Co., Pub. Co., 8 Onto L. R. 531 (discovery against 
followed, refusing to allow interrogatories to n" former servant of the defendants." not 
opponent under N. J. Pub. L. 1903, § 140, granted); 1905, Clarkson r. Bank of Hamil
p. 537); 1909, Frost v. Barber. C. C. S. D. ton, 9 Onto L. R. 317 (the corporation should 
N. Y .• 173 Fed. 847 (following Hanks Dental suggest the officer or agent best qualified to 
Ass'n tl. Tooth Crown Co.); 1919. Levinstein give the due information); 1904, McWilliams 
tl. Dupont de Nemours & Co., D. C. Mass., tl. Dicksol1 Co .• 10 Onto L. R. 639 (whether 
258 Fed. 667 (commission to take testimony the answer of a party corporation may be 
of an officer oC the deCendant; held that struck out, Cor refusal of its officer to give 
under U. S. Rev. St. § 863, iSHue must first be discovery): 1906, Da\ies 11. Sovereign Bank, 
joined: and that under U. S. Rev. St. § 866, 12 Onto L. R. 557 (a member of a municipal 
"to prevent a failure or delay oC justice," council, not being its head, is not examinable 
this section .. should not be invoked merely as an officer or servant of the corporation): 
for the purpose of a preliminary examination 1912, Ontario & W. C. F. Co. 11. Hamilton 
before trial of an adverse party," and that G. & B. R. Co., Onto H. C. J., 1 D. L. R. 485 
such a commission could not issue ex parte).. (former employee); Soak. 1912, Toronto 

~ Cases cited aupra, note 3; and the passage G. T. Co. tl. Municipal C. Co., 1 D. L. R. 652 
quoted from Mr. Justice Daly, in the text. (former employee). 
par. (6). United Stales: Fed. 1903. Bock tl. Interna-

I Cases cited aupra, note 3. tional NB.v. Co" 124 Fed. 711 (interrogatories 
As to discovery from infanta and their rn:zt in admiralty to the officers of a corporation). 
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(5) The statutes usually provide, as against a party improperly refusing 
to answer interrogatories, that his pleading may be struc/.· out, or that judg
ment may be taken by default, or that both measures mny be resorted to. This 
consequence, being the same as provided for a refusal to produce documents, 
is considered under that head (post, § 185ge). 

(6) Further details of this statutory interpretation are not within the 
present purview; but the following passage will illustrate the operation of the 
statute in a single State: 

1900, ~Ir. Justice D.4.I.1', "Preparation for Trial," The Brief, II, 299: "In preparing 
for the trial of your action, it may be necessary to take the deposition of the adverse party 
with the expectation of having to use it as evidence. The Code cont('ll'plates the use of 
the deposition upon the trial, and the examination is not allowed fur the mere purpose 
of enabling the applicant to prepare for trial. The examination is in every case of very 
great benefit to the party applying Cor it, and for that reason is almost invariably resisted 
with vigor, the conflict giving rise to a vast amount of litigation, producing decisions not 
always easy to re<'oncile and not always adhered to. In my experience no remedy has been 
more warmly conteste<I, and it is hardly possible to-day to make an application for it without 
a fatiguing study of a vast numher of ('ase~. The reason for this is due to the resistance 
naturally to be expected to an assumt.>t! inq~lisitorial investigation, which may disclose the 
case of an adversary lind discover its weakness, and to the disposition of the Courts to 
limit the privilege of examination for fear of ahuSt.'. ,- -: 

II The remedy first made its appearance in our practice with the Code of Procedure in the 
middle of the century now drawing to a close. The Illngunge of the old Code ('No action to 
obtain discovery under oath in aid of the prosecution or defense of another action shaH 
be aHowed; nor shaH any l'xamination of a party be had on behalf of the adverse party, 
except in the manner pr(.'S('ribed by this chapter,') led the Courts at first to consider the 
examination as a mere substitute for the former bill of discovery and thus, logically, in 
administering the remedy, to hold that parties availing themselves of it were bound to con
form as near as might be to the rules and practice governing bills of discovery. Under the 
present Code, in which the examination of a party before trial, at the instance of his adver
sary, the examination of a v.;tness 'de bene essc' and the taking of depositions for the per
petuation of testimony in anticipated litigations are all grouped in one article, it is held 
that the proceeding is purely statutory, to be governed by the provisions of the Code, and 
not to be ('on trolled by the foroler practice. • 

"This dearing away of former restrictions did not, howevcr, tend to diminish litigation 
upon the subject, and there is yet much to perplex the practitioner in the very fine distinc
tions which have been favored by the Courts. The tcnden('y of the Courts is not yet toward 
liberality, in permitting examinations of parties at the instance of their adversaries, and a 
very wide discretion is exercised in d('tNmining whether the facts set forth in the applicant's 
affidavit show that the tt.-stimony is material and necessary. A perusal of the stnhlte might 
reasonably lead to the conclusion that the Legislature intended to afford a very bruad amI 
general remedy; but a review of the great array of decisions upon the article would lelll\ 
to the conviction that the Courts, in the conscientious discharge of duty, have made a deal 
of work and trouble for themselves which might have been avoided, without special injury, 
by a less conservative construction, by permitting the examination except where it is 
obviously intended to annoy and harass and by ('(Infining the examination strictly to the 
issues, or limiting it to particular matters as the statute expressly pel'mits •... In favor 
of a liberal extension of the right to examine an adversary, may be urged the disposition 
which led to the invention of bills of discovery in the past, and the great progress made 
in substituting for them the oral examination. Pleadings themselves are but one form of 
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e:~tracting from an adversary in advance of the trial admissions or answers to the 
against him. • . . 

"If the examination is allowed by the Court it need not be limited to the affinnative cause 
of action or defense of the party desiring the examination, but may be a general examina
tion, the same as if it were had at the trial. ••• [The examination has been refused] where 
there is no proof thatthe facts are not as well known to the party seeking the examination as 
to the adversary whom he "ishes to examine; where it is not shown tltat an examination 
of the adversary could not be had at the trial and it does not appear that an examination 
before trial is necessary or important; where it is made to appear that the examination is 
sought merely for the purpose of annoyance or delay; where the infol'mation sought can 
be obtained from records or documents; where it cannot be ascertained on what issue the 
party desires the examination or where a defendant sought to examine a plaintiff before 
service of a complaint in order to frame an answer; where it is not alleged that the facts 
exist which are sought to be proved by the examination; and, generally, where the Court 
is not satisfied that the examination of the adYersary is either material or necessary. The 
instances under this head are too numerous to cite; and it may be suggested that each ('sse 
,,;11 be judged upon its own facts and that the practitioner, in groping his way through the 
maze of adjudications on this division of the subject, will find common sense a not untrust-
worthy guide." . 

(7) From the operation of the present principle, with its corollaries (PaBt, 
§§ 1856b, 18560, 1856d) must be distinguished certain other rules of Emderzce 
which constantly come into operation in resorting to statutory interroga
tories of discovery to :t party-opponent: 

(a) The rule about impeaching one's own witness (ante, § 916) may set 
limits to interrogatories seeking to discredit the opponent's character.10 i 

(b) The rule requiring that a deponent must be deceased or otherwise un
available does not apply to a party offering his opponent's discovery-answers 
(ante, § 1416). It does apply to the opponent himself, and prevents him 
from using them in his own behalf. But if he is deceased or otherwise un
available, his 8ltcOeSsor in interest should be allowed to introduce the answers 
(ante, § 1389). 

(c) The rule permitting the whole of an 'Utterance to be offered by an oppo
nent, to explain a part only which the first party has introduced (post, § 2122) 
has a special application to a party-opponent's answers of discovery (post, 
§ 2124). 

(d) The rule privileging a client's communicatiO'll3 to his attorney may 
sometimes limit discovery (post, § 2318). 

§ 1856b. Sa.me: (2) StatutoI'J' DiscoveI'J'; (b) Opponent's Own Case not 
Diaclosa.ble. In the interpretation of these statutes, it seems to be generally 
held that their purpose was merely to extend to all Courts the expedient that 
formerly existed in chancery alone (ante, § 1846), that therefore the principle 
is not changed, and that the discovery is limited to the extraction of the 
party'.'f own testimony and cannot be asked merely to ascertain his other 

10 N. Se. Rules of Court 1900, Ord. 30, 
R. 1; B. C. 1900. Balik of British Columbill 
'C. Trapp, 7 Br.· C. 354 (on examination lor 
discovery, the opponent may be trl.'uted as if 

on cross .examination, under the Rules of 
Court); 1903, Hopper 1>. DunsJlluir. 10 B. C. 
23 (similar; good opinion by Hunter, C. J.). 
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evidence to support Iris own case. So that the common law in this respect 
(supra, par. 1) remains unchanged for civil cases: 1 

1895, LINDLEY, L. J., in Be Strachan, 1 Ch. 439, 445: "[The applicant] wants to see 
how her opponent hopes to prove his case, and what she wants to see is the evidence he 
has procured to prove the insanity which he alleges and she disputes. In England it is 
consider.ed contrary to the interests of justice to compel a litigant to disclose to his opponent 
before the trial the evidence to be adduced against him. It is considert.'<l that so to do 
would give undue advantages for cross-examination and lead to endless side--issues, anel 
would enable ,vitnesses to be tampered with and give unfair advantage to the unscrupulous. 
It is very true that an honest and fair-dealing litigant, on seeing how strong a case his oppo
nent had, might at once withdraw from further litigation. Rut our rules of evidence and of 
discovery are not based upon the theory that it is advantageous to let each side know what 
the other can prove, but rather the reverse." 

In a few of the statutes this limitation is preserved in express words. 
But it may be questioned whether this result is a wise one. Some uch'ances 
§ 185Gb. 1 Besides the following cases; court is that it should not ordinarily be ex

some of the rulings cited ante, § 1856a, note 3. ercised in this class of cases. No new situa
and post, § 1856c, deal with this topic. The tion has resulted from the pllssa~e of the 
ensuing citations include some adopting the Cjvil Practice Act [1!l20) and the udolltion of 
more liberal rule: ENGLAND: 1914, Osram the new rules of practice"); 1!l22, Re Groot
Lamp Works v. Gabriel Lamp Co .• 1 Ch. 699. haert, Sup. App. Div. 194 N. Y. SuP!>!. 5i7 
2 Ch. 129 (discovery allowed of facts relevant (damages for brcach of contruct of hiring) ; 
to facts in issue). Wisconsin: 1884, Kelly '11. R. Co., 60 Wis. 

CANADA: 1913, Carney '11. Carney, 15 480, 19 N. W. 521 (careful opinion; "the 
D. L. R. 267, Sask. (execution of a will; "all obiect of our statute, as it now stands, is to 
matters relevant to any issue raised in the elicit a full and complete disclosure of what
pleading" may be covercd). ever may be relevant to the controversy"); 

UNI'I'ED STATES: Federal: 1918. Mar- 1886, Whereatt'l1. 65 Wis. 639, 2i N. W. 
quette Mfg. Co. 'II. Oglesby Coal Co .• D. C. 630,28 N. W. 333. 
N. D. Ill., 247 Fed. 351 (mining trespass; In Enolalld and Canada. the rule for dis
under Equity Rule 58, discovery is demand- covery in libel seems to give special difficulty: 
able on a matter which relates both to plain- 1905, White v. Credit Reform Ass'n, 1 K. B. 
tiff's and to defendant's case); 1919, Quirk 653 (libel by a mercantile agency; certain 
v. Quirk, D. C. S. D. Cal., 259 Fed. 597 (under inquiries as to the source of infol'mation, etc., 
Eq. Rules 1912, No. 58, the interrogatories passed upon); 1905, Edmondson '11. Birch. 
are no longer limited to matters supporting 2 K. B. 523 (similar); 1906, Plymouth M. C. 
the plaintiff's case; enlightened opinion by & I. Soc'y 11. Traders' P. Ass'n, 1 K. B. 403 
Trippet, J., quoted supra) ; (similar); 1906, Massey-Harris Co. v. DeLaval 
Massachusetts: 1910, Grebenstein v. Stone & S. Co., 11 Onto L. R. 227, 591 (libel; discovery 
Webster Eng. Co., 205 Mass. 431, 91 N. E. of information concerning dcfendant's plea 
411 (Rev. L. 1902. C. 173, § 57. construed to of privilege); 1906. McKergow v. Comstock, 
limit the discovery to matters supporting the 11 Onto L. R. 63i (libel; discovery of matters 
applicant's own case); 1912, Looney v. SaI- relevant to defendant's good faith in exercis
tonstall, 212 Mass. 69. 98 N. E. 698 (under ing a qualified privilege); 1918, Hays v. Wei
St. 1909, C. 225, quoted ante. § 1856a, the dis- land, 43 D. L. R. 137, Onto (libel; question 
eovery is not limited to the party's own casc) : as to the names of the persons to whom 
New York: 1920, Schcff '11. Lewis, Sup. App. copies of the libel were given, held relevant, 
Div., 180 N. Y. Suppi. 831 (breaeh of con- and the answer not refusable because it would 
tract for sale of goods, brought by the assignee; disclose the names of the party's witnesses) ; 
party may not examine an opponent on 1918, Fitzgerald tl. Watson, 2 Ir. R. 411 
matters forming only part of opponent's (libel: to the plaintiff's interrogatory, "}'rom 
case); 1922, Shaw V. Samly Realty Co., Sup. whom did you obtain the information, etc.?" 
App. Div .• 194 N. Y. Suppi. 531 (personal the defendant answered, refusing, "The in
iniury; interrogatories to the defendant fOlmation was received by me confidentially 
amounting to a gcneral examination not while I occupied a responsible and confiden
allowed; Clarke. P. J.: "We hlwe allowed tial position"; discovery was compelled, 
specific or limited examinations when owner- but it was conceded that the practice had 
ship or control has been denied. Thc power been different in actions for libel by news
to permit a general examination undoubtedly papers; the opinions fully collect prior 
exists. but the matured judgment of the rulings). 
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ought to be conceded (ante, § 1847) towards the abandonment of the rigid 
common-law doctrine of secrecy. As the matter now stands, many Courts 
are in their rulings exhibiting the inherent practical difficulties and incon
sistencies which arise from the attempt to reconcile the antiquated limi
tations of the bill of discover." with the spirit of thes~ statutes and of modern 
progress. The following opinion expresses a liberal attitude worthy of imi
tation and full of promise for the future: 

1919, ThrpPET, .J., in Quirk v. Quirk, U. S. D. C. S. D. Cal., 259 Fed. 59i (applying U. S. 
Equity Rule 58 of ]!H2): "Since the Equity Hules were reformed for expediting and ~im
plifying the practice and the attainment of the ends of justice, they should have a liberal 
interpretation and enforcement to that end. Some of the Courts seem indined to throw 
difficulties in the way of discovering the tmth as provided by the rule under discussion, 
and oppose the evident purpose of it. The old rules are abolished. There is no reason why 
the procedure now should be hampered by restrictions imposed h~' all~' prc\'iuus mles or 
procedure. The truth should always be sought after, and the Courts should eagerly enforce 
any method of seeuring the truth. 

"It makes no difference whether the facts arc as lnuc·h within the knowledge of the plain
tiff as of the defendant. The facts have to be prnWlI, and if the plaintiff can get an admis
sion from the defendant, it saves the necessity of proving the faets, except by such admission 
of the defendant. The rule expressly provides that the plaintiff may propo~e interrogatories 
to elicit facts material to the support or defen~ of the ca~e. To say that thc plaintiff shall 
not inquire about the facts that may relate to the defense is to construe the rule in plain 
cletogation of its language and purpose. 

"The provision giving the plaintiff 21 days after the joinder of issue to file interrogatories 
was inserted in the rule for the evident purpose of allowing the plaintiff to inquire concern
ing the defense. The plain objl.'Ct of this rule is to dispose of i~sues in advance of the trial 
by compelIing the parties to muke admissions. This rule, properl~' enforce.i, will compel 
the parties to be honest eoncerning their plcadings, and parties 10 litigation ought to be 
compellcd to be honest by putting them on oath lind requiring thelll to be specific concern
ing the facts at i~sue. There is no reasou why t h,' parties should wllit until the day of trial, 
and then bring in witnesses to prove facts that the parties ma~' he compelled to admit under 
oath prior to the trial. The truth is IIlways the tnlth; and teJling the tmth will not hurt 
anyone, except in so far us he ought to be hurt . 

.. The only protection' that should be aifordCfl an~' litigant from answering any interrog
atories, which ('all for material facts for the plaintiff or the defendant, is to protect him in 
his constitutional rights, sue-h as to be compelled in a criminal ('ase to be a witness against 
himself, and in matter of public policy, where the statute prohibits disclosures, such as 
confidential communications, etc. 

"Such a practice as here indicated would tend to shorten trials and materially aid the 
administration of justice and that is the very purpuse of the rule under discussion." 

The same conflict between orthodox rule and liberal tendencies, as to 
scope of discovery, appears in the practice for discover." of documents (post, 
§ 1859c). 

§ 1856c. Same: (2) Statutory Discovery; (c) Names of Witnesses not Dis
closable. As a corollary of the foregoing limitation, the opponent cannot 
be asked to disclose the names of the witnesses to his awn case.! This restric-

§ 181i6c. ! The follo\\ing citations include 
tnose of a few jurisdictions which have aban
doned the restriction: 

ENGLAND: 1878, Eadc v. Jacobs, L. R. 
3 Exch. D. 335; 1886. Marriott v. Chronber
lain, L. R. 1; Q. B. D. 154. 163 (" It is not 
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tion is open to the same doubts of policy as the foregoing. The practice can 
afford to be much liberalized in this aspect. Occasionally a Court or a Legis
lature is found definitely taking a step to remove the restriction.2 

permissible to ask the names of persons which he proposes to prove his own ease ") : 
merply as being witnesses whom the other Rev. L. 1902. e. 173. §§ 35. 57-63 (same): 
party is going to call and their names not 1901. Robbins 1'. R. Co .• 180 Mass. 51. 61 
fonning any substantial part of the material N. E. 265; 1905. Spinney v. Boston Elev. R. 
facts"; but Store~' v. Lord Lennox. quoted Co .• 188 Mass. 30. 73 N. E. 1021 (the demand
aTite. § 1856. n. 3. was also ap)lroved); 1888, nnt is entitled to the opponent's oath that the 
Humphries v. Taylor D. Co .• L. R. 39 Ch. D. matters asked for arc within the statute; 
693; 1895. Re Strachan, 1 Ch. 439, 445; here a report of the conductor upon a rail-
1895. Kennedy 11. Dodson. 1 Ch. 334; 1911, road accident. giving the names of persons 
Nu.sh v. Layton. 2 Ch. 71 (Maniott v. present, etc.); HIO!}, Carroll v. Boston Elev. 
Chamberlain approved. and its apparent R. Co., 200 Mass. 5:17. 86 N. E. 793 (names 
contradictions explained); 1913. Wootton v. not disclosable}; 1912, Looney 1:'. Saltonstall, 
Sevier, 3 K. n. 499 (names of witnesses to 212 Mass. 69, 98 N. E. 698 (semble. under St. 
be given, on the facts); l!114. Osram Lamp 1909, e. 225. this limitation is not abolished}. 
Works t'. Gabriel Lamp Co., 2 Ch. 129 (in- But in 1911 the progressive stC)' was taken 
fringemcnt of patent; approving Marriott of removing this limitation as to names of 
v. Chamberlain on the point that the s~o)le witnesses; St. 1911, e. 593 (the Court may 
of discovery "is not confined to the fnets compel either party. upon terms. to disclose 
directly in isslie. but extends to any fnets the the names and addresses of his witnesses "if 
cxistenee or non-existence of whir.h is relc- justice seems to require it. • , • where the 
vant to the existencc or non-existence of the· nnmes of witnessl'8 are in the exclusive posseB
fnets directly in issue "). In practice there is sion of one party to the action"}; 1913, 
more or less exchange of information. volun- Delaney v. Berkshire St. H. Co .• 215 Mass. 
tarily betwfl(~n counsel. before trial, as to 591. 102 N. E. 901 (St. 1911, c. 593. inei
names of witnesses and substance of testimony dentally referred to. in suppressing improper 
expected. argument by counsel); St. 19l:!. c. 815. now 

CANADA: Br. C. 1897, Jones v. Pembcr- Gen. L. 1920. e. 231, § 63. recasting the whole 
ton. 6 B. C. 69; ehapter, Rev. L. c. 173. on discovery. re
Man.: 1903. Gibbins v. :\letcalfc, 14 Man. tained this advance; quoted in full aTlte, 
364 (names of witnesses) ; § 1856a. It has been interpreted as follows: 
N. Sc. 1904. Wood v. Dominion L. Co., 1919. McNeil v. Middlesex & B. St. R. Co., 
37 N. Se. 250; 233 Mass. 254. 123 N. E. ()7() (injury to per-
Onto 1899. Coyle v. Coyle. 19 Onto Pr, 97; sonalty; plaintiff's r'.lquest for names and 
1905. Garland 11. Clarkson. 9 Onto L. R. 281 addresses of witnesses, left to the trial Court's 
(range of discovery discussed; disco\'cry discretion) ; 
from n beneficial party; powers of n referee); Mis8ouri: 1912. State ex. rei. Evans v. Broad-
1918. Hays v. "'Veiland, 43 D. L. R. 137 (libel; dus. 245 Mo. 123. 142. 149 S. W. 473 (per
cited a1ite, § lS56b). sonal injury; defendant's claim agent held 

UNITED STATES: Federal: 1876. Storm v. not bound to disclose the names of persons 
U. S., 94 U. S. 76. 84 (in ,examining on the on the ear as pussengers and known to him 
stand. parties" cannot complain if thc Court as possible witnesses; citing the abo·te text 
excludes questions propounded merely to as- with approval) ; 
certain the name3 of persons whom they may Nebraska: 1909, Ex parte Button. Ex parte 
desire to call as witnesses to disprove the case Hammond. 83 Nebr. 636, 120 N. W. 203 (not 
of the opposite party"); decided} ; 
A.lahama: 1916. Montgomery L. & T. Co. v. New Hampshire: Pub. St. 1901, e. 224, § 14 
Hal'ris. 197 Ala. 358, 72 So. 619 (personal (" No party shall be compelled. in testifying 
injury) ; or giving a deposit';on. to displose the names 
Florida: 1903, Volusia Co. Bnnk v. Bigelow, of the witnesses by whom nor the munner in 
45 Fla. 638, 33 So. 704 ; which he proposes to prove his case." unless 
Marylalld: 1906. Cairnes V. Pelton, 103 Md, in taking his own deposition}; 1862. Carter 
40. 63 At\. 105 (a bill of particulars need not v. Beals. 44 N. H. 408. 412 (statute applied) ; 
include the names of witnesses}; 1865. Enton 11. Famler. 46 N. H. 200. 202 
Massachusetta: Puh. St. 1882. C. 167, § 28 ("If it reasonably appears that the answer 
(" No party shall be required to state evi- of the party will disclose the names of his 
dence, or to disclose the means by which he witnesses and the manner of proving his case, 
intends to prove his ense ") ; §§ 49-56 (" no end he states that it will do so. he ought not 
party shall be obliged to disclose the names of to be required to state fully how it will have 
the witnesses by whom or the manner in that effect": other clauses or the statute in-

2 E. g., England and Massachusetts, eited BUpra, note 1. 
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In patent-infringement suits, an early statute leaves the subject still in the 
course of development.3 

§ 1856d. Same: (II) Statutory Discovery from Third Persons not Parties. 
The principle of a bill of discovery was never considered to be applicable 
to third persons 'I1ot parties so as to secure from them before trial a disclosure 
of possible cvidence; just as it was not available against such persons to 
secure an inspection of documents (post, § 185i). 

But under the modern deposition statutes (ante, § 1382) permitting parties 
more or less freely to take depositions before trial, may not such discovery 
be effectually sought? It would bc a sound extension of the principle to 
permit it; the chancery practice was too cautious; modern polic~' tcnds to 
acknowledge this.l The obstacle, however, is that the statutes, aiming merely 
to preserve for the trial testimony in danger of being lost, impose usually as 
a condition that the witness shall be ill or about to leavc the State, etc. This 
restricts the opportunity of gctting discovcr~' to a narrow class of witnesses. 

But where the statute does not ex-pressly impose such a condition for 
takillg the deposition (but only for using it), ma~' not thc trial Court in dis
cretion decline to impose these traditional limits, and grant an order to take -
where he deems it wise? It would seem so. The contrarY has been laid • 
terpretcd and applied): 1879, Penniman 11. struing the nmbiguous language of l\"lr. J. 
Jones, 59 N. H. 119 (statute applied): 1906, Story ill Philadelphia & T. R. Co. T. Stimp
Noyes fl. Thorpe, 73 N. II. 481, 62 Atl. 786, son, 14 Pet. 448. 459, and correcting the con-
787 (cases collected. but the point not d~ trary statemcnt in Grccnleaf on Evidence, II, 
eided) : § SOl, founded on Mr. J. Story's language); 
XCIL' ./erscy: 191a, Watkins v. Cope, 84 1870, Seymour 11. Osborne, 11 Wall. 516, 539 
N. J. L. 143,80 Atl. 545; (assimilating the practice in equity, as to the 
Ohio: 1906, Ex parte Schoepf, 74 Oh. I, 77 name5 of users): IS78, Bates v. Coe, 98 U. S. 
N, E. 279 (street-car injury) ; 31, 33; 1879, Planing-Machine Co. v. Keith, 
Oregon: 1908, Arnlstrong v. Portland R. Co., 101 U. S. 479, 493 (like Wilton v. Railroads). 
52 Or. 437, 97 Pac. 715 (here the Court rc- § 1856d. 1 In a few of the following ruies 
fused to strike out the defendant's answer and rulings a more liberal rule was applied. 
where its secretary hlld refused to obey a in the direction above noted in the text: 
subprena calling for disclosure of the names CANADA: AUa. Rules of Court 1914, Nos. 
of dcfendant's witnesses) : 383, 384 (a witness may be cxumined as for 
Wiaconsill: 1887, Meier v. Paulus, 70 Wis. discovery); B. C. Rules of Court 1912, 
165, 35 N. W. 301; l!1l3, Horlick's Malted No. 487 (any person may be summoned for 
Milk CO. V. Spil'gcl Co., 155 Wis. 201, 144 examinatic.n); Ollt. Rules of Court 1913. 
N. W, 272; and Wi~consill cases cited ante, No. 271 (the Court may order the examina-
i lS56b. tion of .. any person" before trial). 

Compare the rule for names and testimony UNITED STATES: Fed. 1907. Kurtz 1'. 
of witnc83e., as disclo.<rd 10 the allorncy under Brown, 152 Fed. 372, C. C. A.; 1 !JOb. BrowlI 
a pri"ilege (l)O.~t, § 2319). fl. Huey, C. C. E. D. Pa .• 160 Fcd. 483 (stu,"k

Distinguish di~cover)' to ohtain the naml's broker purchasing for another's aC'count, here 
of other parties: la. Code 191!l, § 7072. held not a third person): 1900, Griesa 1'. 

• 1847, Wilton 11. Railroads, 1 Wall. Jr. Mutual Life Ins. Co., Sth C. C. A., 169 Fed. 
192 (under St. July -1, 1836, 5 Stats. 123, sulr li09 (discover)' held allowable, in litigation 
stantially identical with Re\,. St. 1878, between an insurance company and legatees, 
§ 4920, cl. 7, U. S. Code, § 6163, providing against the widow liS lel~ul C'ustodian of the 
that a defendant in a patent-infringement insured's bod~·, the iS~11C being as to suicide) ; 
Iluit, who pleads previous in .... ention or usc, Cal. 1900, Union Coil. Co. v. Superior Court. 
shall give notice thirty days beforehand of 149 Cal. 790, 87 Pac. 1035, semble (discover)' 
the names and residences of the persons from a third person as to the whereabouts of 
alleged to have made prior in .... ention or usc, certain defendants. so as to be enabled to 
it is held that no notice is required of the serve them ",;th process, refused: but the 
names of witnesses by whom the specified rulir.g is absurd as regards the ground stated 
prior usc or invention is to be proved; con- in the opinion, that the partietl' whereabouts 
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down, in an opinion which deserves notice for the inadequacy of the reasons 
put forward: 

1906, lntcrnatwnal Coal Mining Company v. Pennsylwnia Railroad Co., 214 Pa. 469, 
63 At!. Sii. Assumpsit to recover rebates; from the reeord it appeared that while an action 
was pending, plaintiff entered a rule to take depositions on John Lloyd on eight days' notice. 
At a meeting held in pursuance of the rull', Lloyd was asked whether any officer or director 
of the Pennsylvania f!ailroad Company was a stockholder in the Columbia Coal Company. 
The witness refused to answer the question. The Court subsequently made an order direct
ing him to answer the question propounded to him. 

BROWN, J.: "For cause existing, courts of equity permit testimony to be taken for its 
perpetuation. . • . When, in view of the condition, circumstances or conduct of a witness, 
his testimony may be lost to the party needing it, if not taken in advance of the trial, it 
ought to he so takeil, bllt as courts of equity have not gone beyond this, it is the limit for 
court,; of law. By the rule in the court below, under which the appellee insists that it has 
a right to examine the appellant. outside of court and in advance of the trial, either party 
to a pending action may at any time, as a matter of course, with no cause existing for doing 
so, proceed to examine any witness in advance of the trial, though he be neither aged, intinn 
nor going, and there be no reason for supposing that he ,\;11 not appear in court when sub
prenaed to do so. The rule is: 'A mle may in like manner be entered by either party to 
take the tlepositions of witnesses ,,;thout regard to the circumstances of their being aged, 
infirm or going witnesses, stipulating, however, eight days' notice to the adverse party; 
subject, ne"ertheless, in all other respects to the existing rult!s and regulations.' 

"In the regular and orderly trial of a cause witnesses appear in open court, and jurors, 
from seeing, as well as hearing them, pass upon their credibility. Exception to this wise 
rule of the common law must be based upon some necessity requiring it to be disregarded 
in the interest of justice. But under the mle in ';;he court below, for no reason and with no 
necessity for taking the deposition of a witness in advance of a trial, either party to the 
action, upon a mere whim or capri('e, may compel the examination of every one of his wit
nesses before It magistrate or notary public in advance of the trial, and rf..'quire the opposite 
party, with his counsel, to appear as often as such an examination takes place. In this 
disorderly innovation upon trial before a jury, licensed by the rule below, the rights of wit

are not to be overlooked. As a rule, it is inconvenient for anyone to be interrupter I 
in his business or vocation in life by being compelled, in obedience to a subprena, to appear 
in court to testify on the trial of a cause; but every member of society must expect at times 
to be subjected to this inconvenience, because the administration of justice and his duty 
as a citizen require him to submit to it. This, however, is not the case when he is com-

.. cannot be said to be material"; suclt rea- a plaintiff to fish for infolmation of any causes 
Boning is not fit logic for judicial officers hav- of action he may have against other per
ing responsibilities to the life nnd property sons than the defendants"}; 1917, American 
of the community; the opinion, moreover, Security &; T. Co. 11. Brooks, 225 Mass. 500. 
refers to the question of compelling" the de- 114 N. E. 732 (defendant a collp.ction agency) ; 
fendant or a stranger" to make discovcry as Oh. 1906, Ex porte Schoepf, 74 Oh. 1, 77 
if there were no distinction between the two, N. E. 276, 279 (street-cor injury); Pa. 1906. 
and it does not appear whnt was the precise International Coal M. Co. v. Pennsylvania R. 
status of the person summoned}; Ky. 1914, Co., 214 Po. 469, 63 At!. 877; W. Va. 1902, 
Willis v. Bank of Hardinsburg, 160 Ky. 808, Hurricane Tel. Co. 11. Mohler, 51 W. Va. 1, 
170 S. W. 188 (allowing the witness'to be 41 S. E. 421 (good opinion, with a full cita
made to depose, underCiv. C. §§ 554, 557,[558) ; tion of cases). 
MCl88. 1887, Post 11. R. Co., 144 Mass. 341, The following case further illustrates this 
348, 11 N. E. 540 ("It is clear that Courts do question: 1910, Boston &; Maine R. Co. v. 
not compel discovery from persons who sus- State, 75 N. H. 513,77 At\. 996. 
tain no other relation to the contemplated In these cases the problems that arise 
litigation, or to the subject of the Buit, than concern often the magistrate's 01' notary's 
that of witnesses; and it is also clear that a power to rule on the relevancy of the questions 
bill for discovery cannot be used to enable (posl, §§ 2195, 2210). 

966 



§§ 1845-1863 TESTIMONIAL EVIDENCE: CIVIL CASES § 1S56d 

pelled to appear before a commissioner to testify in advance of the trial upon the mere whim 
or caprice oC a plaintiff or deCendant, and in the absenc.'C of any necessity requiring him to 
so appear. There having been no reason shown why the appellant should have been sub
jected to the inconvenienc.'C and annoyance oC being called before a notary public to testify 
as a witness Cor the plaintiff in advance oC the trial, he has a right to complain of the unwar
ranted calling of him away froID his business, t·spe<·ially as he is liable to be called into court 
by the very party taking his deposition, to te;.tify on the trial of the cause. It is of this 
that he complains, and his complaint is just .... We arc infQ!"!lIed thet the !eerned ("Ourt 
below has indicated its own view in this regard by rescinding the rule and adopting in its 
place one by which, 'upon notice and cause shown,' witnesses may be examined without 
regard to their being aged, infirm or going." 

Now the real ground of opposition here was the witness' dislike to disclose 
the fact as to the holding of stock. It was not an annoyance at being sum
moned from his business. It seldom is. The learned Court's labored expo
sition of this annoyance to witnesses puts forward a conventional ground 
which is not the real ground. There is no propriety in shielding thus the 

. true controversy over the policy of this kind of discovery. Cant reasons 
had better be abandoned. The real issue is, Can not discovery be properly 
extended, leaving to the trial Court to control the possibilities of abuse? 

§ 1856e. Sundry Rules affecting Prior Disclosure of Testimony. Apart 
from the foregoing statutory adoption of chancery discovery for common
law cases, a few other methods of limited scope are found: 

(1) A statutory exception to the common-law rule is in fact created 
wherever the prior filing of affidavits is required. l 

(2) In a few jurisdictions a party appealing case from a magistrate may 
not use at the second trial any testimony not produced hefore the magistrate.2 

A similar measure is often applied to administrative tribunals whose decisions 
are subjected to review by the Courts. 

(3) In all cases of depositums taken hy the opponent, the notice required 
by the rule exacting an opportunity of cross-examination (ante, § 1378) 
results practically in advising the other party of the evidential facts desired 
to be proved by the opponent, and thus amounts to an exception under the 
present principle. 

(4) So, also, the requirement that depositions be filed with the clerk of court 
a specified number of days before trial 3 accomplishes the same purpose, even 
where the other part~' did not attend the taking.4 Whether an express notice 

§181i6e. lExample: Mo. Rev. St. 1919.§5384 
(affidavits as to indorsement. partnership. pro
test by notary. etc .• must be filed a specified 
time before trial). Compare § 1710. an/e. 

2 ltfd. Annot. Code 1914. Art. 75. §§ 83. 84 
(in cases of disputed boundaries. documents 
and witlJesses not uscd at the survey Dlay. on 
certain conditions. be excluded at the trial); 
N. J. Gen. St. 1896. Justices' Courts. §§ 86. 
137. 160 (on appeal from justicc's judgment, 
notice required on certain conditions for evi
dence not produced below; apparently abol
ished by the last clause in 1894). 

But the object of this measure seems mainly 
to be. not to protect against unfair surprise. 
but to diminish lengthy litigation and increase 
respect for magistrates' justice by compelling 
partics to treat it as a real trial and not merely 
as an empty fOI'Dlality preceding the actual 
contest. 

3 See the statutes eitcd' anle, §§ 1380-
1383. 

4 The following case illustrates this ap
plication of such a statute: 1885, Searle 
II. Richardson, 87 Ia. 170. 172, 25 N. W. 
113. 
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must be given under the present rule, where a deposition taken for a former 
trial is desired to be used at a second trial, depends more or less on the wording 
of these statutes.s 

In no other respect does statute seem yet tu have made any inroad upon 
the common-law rule. 

3. Documents 

§ 185i. Inspection by Discovery in Equity. Just as in chancery practice 
the party-opponent lacked a privilege as party to withhold his testimeny 
and was compellable to disclose all his testimonial knowledge and belief, 
so he was compellable at the trial or hearing to produce documents in his 
possession which were serviceable as evidence (post, § 2219). It was there
fore not difficult for the Court of Chancery to sanction the policy of obliging 
the opponent to exhibit such documents to the other party before the hearing, 
in order that the latter might inspect and cop~' them. Conceding no privilege 
of ultimate suppression, it was easy to require an earlier disclosure. Renee 
in chancery practice there was an apparent exception, as already not,~d 
(ante, § 1846), to the general rule den-ying the right of inspection before 
trial. :i\Ioreover, since the auxiliary jurisdiction of chancery was available 
to secure such discovery in aid of an action at common law, as well as in aid 
of biIls for relief in chancery, this right of inspection was available, through 
a separate proceeding in chancery, for the purposes of a suit at law. 

The 'modus operandi' was as follows: 

1877, Professor C. C. Langdcll, Equity Pleading, § 166: "[The plaintiff appliesl to 
the Court for an order that the defendant produce the documents described in the answer 
and leave them with the clerk in court, and that the plaintiff have leave to inspect the 
same and take copies thereof. If the order is made, the documents produced pursuant 
to the order are treated as part of the answer; the effect of the production being the same 
as if the d(}('lllIlents produced had been set forth verbatim in the answer. Indeed, by the 
ancient practice, documents were thll~ set forth in the answer, instead of being merely 
described. . . . By the modern practice, when documents have been left with the defend
ant's clerk in court, pursuant to an order, if the plaintiff "ishes to have them produced 
before an examiner or at the hearing of the cause or on a trial at law, he does 1I0t subprena 
the defendant as formerly, but the defendant's clerk in court attends ,,;th them upon 
request and upon being paid his usual fees. A production of doeuments may be wanted for 
three distinct purposes, first, that they may be inspected and a copy of them taken, secondly, 
that they may be exhibited to \\;tnesses for the purpose of prodng their execution or any 
other fact connected with them, thirdly, that they may be read in evidence at the hearing 
or tri!ll of the cause. All of these purposes are perfectly accomplished by the modern prac
tice; while the ancient practice failed to accomplish perfectly the first purpose, for it gave 
the plaintiff no opportunity to inspect the document till after the cause was at issue." 

5 Illustrations : Notice required: 1852, 
Samuel v. Withers, 16 1'110. 532, 535, 541 
(under an early statute for chancery prac
tice; .. notice of its intended use should be 
given, or it should be filed anew in the suit, 
~o that the party against whom it was in
tended to be read may have knowledge 

thereof"); 1853, Gitt v. Watson. 18 Mo. 
274 (decree in a former ch:mcery suit. not 
required to be filed); 1860, Cabannli fJ. 

Walker, 31 Mo_ 274, 279,286 ("The rule ..• 
is not an inflexible one, and may be dispensed 
with when the enda of justice require it "). 

Contra: 1869, Shaul 17. Brown, 28 la. 37, So. 
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But this right of inspection in chancery was an exception in superficial 
a~:pearance only to the general rule (ante, § 1845) that a party is not entitled 
to ascertain before trial the tenor of his adversary's evidence. The strict 
limitation of this right of inspection was that it should include only those 
documents which contained the evidence of the applicant, and not those which 
contained the adversary's own evidence. If, for example, A sued B to en
force a contract, and the instrument was in B's possession, A could obtain 
inspection of that instrument, but not of a release which B might also possess. 
It is true that A might sometimes be unaware of the precise contents or 
even of the existence of documents evidencing his own case but possessed 
by B, and to this extent the discovery and inspection would relieve him from 
the risk of unfair surprise and would thus in spirit be an exception to the 
general rule and a decided improvement OVer his situation under common
law procedure. But this would be merely an accidental result in a given 
case; in theory of law he was inspecting merely that which was in a sense 
already his own. The strict and invariable rule, already briefly noted (a)~te, 
§ 1846), in harmony with the rule already examined for witnesses (ante, 
§ 1856b), was that no inspection in advance could be demanded of thost! 
documents which were to serve merely as the adversary's own evidence. 

In short, there was in chancer~r no exception to the broad principle of the 
common law that a party is not entitled to ascer!ain before trial the tenor of 
the documentary evidence which the adrersary possesses to :mpport his own 
case. 

However difficult and inconsistent this principle might be in its detailed 
application, it is essential to note its unquestioned acceptance as a principle; 
because wb.atever advances have been made in a more enlightened direction 
will thus be seen to be a distinct derogation from the established doctrine of 
chancery and to he wholly the creature of statute: 1 

1833, L. C. BROUGlLUf, in Bolton v. Liverpool, 1 Myl. & K. 88, 91: "I take the prin
ciple to be this: A party has a right to the production of deeds sustaining his own title 
affirmatively, but not of those which are not immediately connected with the support of 
his own title and which form part of his adversary's. He cannot call for those which, 
instead of supporting his title, defeat it by entitling his adversary. Those under which 
both claim he may have, or those under which he alone claims. . .. The plaintiff here 
does not claim anything positively or affirmatively under the documents in question; he 
only defends himself against the claims of the corporation, and suggests that the docu
ments evidencing their title may aid his defence. How? By proving his title, he says. 
But how can those documents prove his title? Only by disclosing some defect in that of 
the corporation. . . • He rests on the right which he has in common with all mankind to 
be exempt from dues and customs; and he says, • Prove me liable if you can'; the cor
poration have certain documents which they say prove this liability. He cannot call for 

§ 1857. 1 The details of chancery practice, duetion of Documents for Inspection, pp. 6 If. ; 
for the reason already explained (ante, § 4), 1895, Sutherland, Production and Inspection 
are without the purview of this work; the of Books and Papers; 1905, Ormerod 1'. St. 
orthodox rules as to production of documents George's Ironworks, 1 Ch. 505 (earlier prac
may be found in the usual treatises, and es- tice as to taking copies, considered). .' 
pecially in the following: 1851, Pollock, Pro-
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these documents merely because they may upon inspection. be found not to prove his 
liability, and so to help him and hurt his adversary whose title they are." 

1852, POLLOCK, C. D., in Hunt v. Hewitt, 7 Exch. 236, 244: "The right of a plaintiff 
in equity is limited, first, to a discovery confined to the questions in the cause; secondly, 
of such material documents as relate to the proof of his, the plaintiff's, case on the trial; 
and not e.xtend to the discovery of the manner in which the defendant's case is to 
be established, or to evidence which relates e.xclusively to his case. The party applying, 
therefore, who is in the same situation as a plaintiff ill equity, must show, first, what is 
the nature of the suit, and of the question to be tried in it; and it seellls also, that he should 
depose in his affidavit to his having just ground to maintain or defend it; secondly, the 
affidavit ought to state with sufficient distinctness the reason of the application and the 
nature of the documents, in order that it may appear to the Court or judge that the docu
ments are asked for the purpose of enabling the party applying to support his case, not 
to find a flaw in the case of the opponent, and also that the opponent may admit or deny 
the possession of them. To this affidavit the opponent may answer, by swearing that he 
has no such documents, or that they relate exclusively to his own case, or that he is for any 
sufficient reason privileged from producing them; or he may submit to show parts, cover
ing the remainder, on affidavit that the part concealed does not in any way relate to the 
plaintiff's case." 

1877, Professor Langdell, Equity Pleading, §§ 59, IiI: "In equity the parties are never 
entitled to inspect each other's documents, nor to have copies of them, nor in any way to 
know their precise contents until they are rend upon the hearing. • • • But it is not always 
easy to distinguish accurately between what is evidence for the defendant and what is e"i
deuce for the plaintiff. So long as each party confines himself to evidence in support of an 
affinnative case or defence, there is little difficulty .•.• But it is sometimes assumed that 
when evidence is sought in support of a merely negative case, the e,idence itself (and con
sequently the charge) may be negative [and yet be the plaintiff's own evidence); but this 
seems to be clearly erroneous. Whell, therefore, a plaintiff in equity alleges that the defend
ant founds his case or defence upon a certain document in his possession, and then charges 
that the document does not in fact establish any such case or defence, while he is ostensibly 
seeking evidence in ~upport of his own negative case or defence, he is in truth merely seeking 
to pry into the defendant's evidence, either \\ith a view to finding out its weak points or 
ill the hope of finding something which will tell in his OWII favor •••• It seems therefore 
that such a charge is wholly illegitimate." 

§ 1858. Inspection at Common Law (Oyer and Profert; Motion to Pro
duce; Documents of Common Interest or of Trusteeship; Corporate Records; 
Insurance Policies). At common law the party-opponent was absolutely 
privileged from producing on the trial documentary evidence in his possession 
(post, § 2219). It was natural, then, to find that an inspection of his docu
mentary evidence before trial could also not be obtained. It would be 
conceivable that he might be compellable to produce it upon trial and yet 
not to exhibit it before trial, in other words, that his privilege might be 
abolished (as it has been), while his duty to avoid surprise might not be 
granted (as it has not always been). But it was entirely unlikely to find 
the privilege to withhold at the trial coexisting with an obligation to alloW 
inspection before trial. Accordingly, what we find is that the limited right 
of inspection which did exist ran more or less parallel with the situations in 
which the privilege was either not applicable or was virtually negatived in 
chancery practice and therefore (to avoid circuity) in common-law practice also. 
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III brief, there were five distinct classes of situations in which a court 
of common law allowed to the party the inspection before trial of docu
ments in the adversary's possession. Of these five situations, two alone pre
sented genuine and plain exceptions to the general rule (ante, § 1845) that a 
party is not entitled to ascertain before trial the tenor of his adversary's 
evidence; the others rested either on some independent rule of law or on an 
attempt to approach the chancery rule tlIat a part~' was entitled to inspect 
his own evidence that happened to be in the adversary's hands. 

(1) Profert and Oller. B~r the doctrine of profert and oyer, a party plead
ing a deed of a limited class was obliged to set forth its contents in his plead
ing; the historical connection of this doctrine with the rule forbidding proof 
of documents except hy the original has been alrettdy noticed (allte, § 1177). 
As a consequence of this profert, i. e. the profl'er at the trial, the opponent 
was entitled to o~'er, i.e. the hearing of the readillg of the document. But 
these phrases had grown up in the early days of oral pleading; and, ever 
since the practice of written pleading, the two parts of the process had been 
replaced, respectively, the profert, by a statement of the tenor of the docu
ment in the pleading of the party offering it, and the oyer, by an opportuLlit~· 
for the opponent before trial to inspect it and be furnished with a copy. 
The practice in the early 1800s was thus described by the most famous 
pleader (next to Mr. Joseph Chitty) of his day: 

1828, Mr. TJ'm. Tield, Practice, 9th ed., I, 586: "Oyer of deeds, etc" is demandabie 
by the defendant or by the plaintiff. If the plaintiff in his declaration necessarily make 
a • profert in curia' of any deed, writing, letters of administration, or the like, the defend
ant may pray oyer of the deed, etc., and must have a ('Opy de\iwred to him, if demanded. 
paying for the same at the rate of fourpence per sheet. And a defendant who prays oyer 
of a. deed is entitled to a copy of the attestation and lIames of the witnesses, as well as of 
every other part of the deed. So like,,;se, if the defendant in hi:! plea make a necessary 
'profert in curia' of any deed, etc., the plaintiff may pray oyer, and shall have a copy at the 
like rate. And the party of whom oyer is demanded is bound to carry the deed to the 
adverse party. • •. Formerly all demands of oyer were made in ('ourt, where the deed is 
hy intendment of law when it is pleaded ,,;th a 'profert in curia'; and therefore, when oyer 
is craved, it is supposed to be of the Court, and lIot of the party; and the words 'ei legitur 
in hll'C verba,' etc" a.re the act of the Court. In practice, however, oyer is now usually 
demanded and granted by the attorneys." 

The effect of this degenerated tradition was practically to accomplish the 
wholesome purpose of allowing an inspection of the adyersary's own docu
mentary evidence before trial. .-

Thus, to the extent that profert was required and oyer was demandable 
(a11d they were correlative), a genuine exception to the general contrary 
rule (ante, § 1845) was recognized. It will be seen, howeyer, that its recog
nition did not depend on any radical inruad upon the usual policy; for the 
party pleading the deed had in effect already betrayed its general tenor, and 
there was little to gain by an inspection, unless the hamhniting or the names 
of the attesting witnesses were desired to be ascertained. lV!oreover, the 
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narrow scope of the requirement, and the arbitrary quibbles governing 
its application, reduced it to a very limited usefulness. It contained 
the germ of great possibilities; but it was in practice not an extensive 

• exception: 

1831, Common Law Practicc Commissioners, Third Report, 45: "By law, no profert is 
requi:-ed to be made and consC<lucntly no oyer can be demanded of any instrument, except 
private deeds, letters testamentary, and lettcrs of administration. If therc are othcr cases, 
they arc unfrequent ami obscure. The following arc consequently cxcluded: records and 
public writings of whatevcr description, private writings undcr seal but not falling within 
the legal definition of deeds (for example, a sealed will or a scale<! award), and private 
writings not under seal of whatevcr dcscription; and cven of private dce<ls a nnmerous 
class is cxcepte<!, viz., such as takc effect either by Iivcry of seisin or by operation of the 
statute of uses. . .. The whole of this practice appears to be too strict, too intricate, and 
too proli.x, and in some parts of it obscurc and unsettle<!. It is strongly calculate<! to give 
rise to technical difficulty and formal objection, and tends in some other respects also to 
produce unnecessary delay ami e:-,:pense. Thc truth is that the law of profcrt and oyer was 
originally dcvise<! in refcrem'e to a state of things that no longcr cxists; bcing altogcther 
founde<! on that method, now for so many ages obsolcte, of oral pleading between litigants 
actually confronting cach other in opcn court." . 

Profert and oyer have now virtually disappeared under modern statutes 
(post, § 1859a). 

(2) Corporate and llfanorial Records. That a member of a corporation 
or a copyholder of a manor had a right to inspect the records of the corpo
ration or the manor had been settled before the 1700s; the membership of 
the one depended on the entry in the records and the title of the other passed 
by registration upon the books of the manorial lord. But this right to 
inspect rested not on a rule of Procedure or Evidence, but on the substantive 
law; in other words, the general right to inspect for a reasonable purpose 
existed apart from the pendency of litigation, and the right to inspect for 
obtaining evidence was merely an incidental exercise of the general and 
independent right. It would and did follow that a party to a cause could 
obtain evidence by inspection of the records of a corporation of which he was 
a member, even though the corporation was not a party to the cause,l and, 
conversely, that a party to a cause could not obtain inspection of the records 

§ 1868. 1 1730, Attorney-General II. Coven
try, Bunb. 290 (cited infra, note 5); 1745, R. 
v. Hostmen, 2 Stm. 1223 (mandamus to admit 
a person to the fraternity; "the Court said 
that every member of the corporation had, 
as such, a right to look into the books for any 
matter that conccrned himself, though it was 
in a dispute with others "). 

There was of course much learning as to 
whether a person had an entitling interest 
though not in strictness a member; mOTeover, 
the right was in those days confined to public 
corporations so-called; but these details are 
without the present purview; the following 
rulings illustrate them: 1701, R. v. Worsen
ham, 1 Ld. Raym. 705; 1734, Warriner \I. 

Giles, 2 Strs. 954 (city market books); 1746, 
Brewers' CO. II. Benson, Barnes 236 (defendant 
aJlowcd inspection of plaintiff's books, though 
no member, because their by-laws affected his 
right to trade); 1773, Allan II. TIlP, 2 W. BI. 
850 (inspection of records of Clement's Inn, 
not a public corporation, not allowed); 1819, 
R. r. Sheriff of Chester, 1 Chitty 476 (action 
for neglecting to levy a writ; inspection of 
books of quarter scssions held not within the 
rule); 1824, Harrison II. Williams, 3 B. &: C. 
162 (action for penalty under a eity by-law; 
inspection by defendant of corporate books 
allowed, the defendant being under corporate 
jurisdiction, though not a member). 
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of an opponent-corporation if he was not as a member entitled to inspection 
generally.2 

Thus, whatever right of inspection was and still is recognized in such 
cases depends upon the extent of the substantive right of members of corpo
rations, under the law of private corporations,3 or of municipal corporations,4 
and is therefore without the present pun·jew. 

(3) Documenf8 subject to a Common Interest or a 1'ru8teeship. Apart from 
the preceding class of cases (which rested on no rule of Evidence properly so 
called), and from the rule of oyer, the common-law Courts at the beginning 
of the ] 700s recognized no right to obtain before trial an inspection of docu
ments in an adversary's hands: 5 

1698. Grocnrelt v. Burrell. 1 Ld. Raym. 21)2 (refusing to the plaintiff an inspection and 
copy or the records of the college of physicians. in an action against one of them for false 
imprisonment): "This record may be pleaded ",;thout a 'profert in curia,' and therefore 
no oyer can be prayed of it, aud therefore the defendants shall not be bound to give a cop~', 
for it would be in effect to discover their evidence. And the plaintiff has no right in this 
record, therefore this case differs from the case of the public books of a corporation, for 
there the party has an interest. In the same manner. where there is a dispute betwecn a 
lord and a copyholder, the copyholder shall see the rolls. because he has an interest in them." 

In the first half of the 1 iOOs are to be found rulings in which not only is 
the inspection refused where it would certainly haye been granted a century 

21744. R.ll. Bridgeman, 2 Stra. 1203 (dis- 190i, Hub Construction Co. v. New England 
pute between Wigan corporation nnd dc- B. Club, i4 N. H. 282, Oi At!. 5i4; 1900. 
fendant; inspection refused. for otherwise Fuller 1). Hollander, 61 N. J. Eq. 048, 47 Atl. 
"one private man would have as good a right 646; 1901, Trimble t·. American Sugar-Ref. 
to inspect the deeds and evidences of an- Co., 61 K. J. Eq. 340, 48 Atl. !H2; 1899, He 
other"}; 1800, Southampton 1). Graves. 8 Steinway, 159 N. Y. 250, 53 N. E. 1103; 
T. R. 590 (inspection of corporate records of 1919, Lien v. Savings Loan & Trust Co., 43 
defendant refused to plaintiff not a member; N. D. 260. 1i4 N. W. 621; 1915. State r. 
Lord Kenyon, C. J.; "Where the dispute is Ice, W. Va. ,84 S. E. 181; 1921. State 
between different corporators, there an in- ex reI. Dernpsl'Y v. Werra A. F. Co., In 'Vis. 
spection may be granted; but. I cannot con- 651. 182 K. W. 3M. 
ceive why an inspection of the muniments of 4 For the right of a citizen to inspect public 
a corporation should be granted when a records, see the following; 1921. Caldwell v. 
similar inspection would be denied between Board of Public Works. Cal. ,202 Pal'. 
private persons only"). 870 (county cngineer's plans. etc .• for a reser-

3 For the right of a stockholder. desiring to voir project in the Hetch Hetchy vaIley); 
learn of the corporate doings. to obtain in- 1905. Stute v. McMillan. 49 Fla. 243, 38 So. 
spection (usuaIly, whether he must proceed 666 (records of deeds. etc.); 1903, Marsh v. 
by mandamus rather than by biIl of discovery), Sanders, 110 Ln. 726. 34 So. i52 (poIl-tax 
see the following cases; books); 1906. State v. Grimes, 29 N ev. 50. 

CANADA: 1903, Merritt v. Copper Crown 84 Pac. 1061 (collecting the cases); 1906. 
Co., 36 N. Sc. 383. Clement v. Graham, 78 Vt. 290. 63 Atl. 146 

UNITED STATES: 1905, Guthrie v. Hark- (State auditor's vouchers); 1904, Payne r. 
ness. 199 U. S. 148, 26 Sup. 4; 1922, State Staunton, 55 W. Va. 202, 46 S. E. 92i. 
ex reI. Theile 1). Cities Service Co., . Del. a Accord: 1730, Attorney-General o. Co .... -
-, 115 At!. 733; 1910, Venner v. Chicago entry. Bunb. 290 (action against trustees of a 
City R. Co., 246 Ill. 170,92 N. E. 643; 1912. charity; inspection not compeIled; "this 
White I). Manter, 109 Me. 408, 84 Atl. 890; being their pr.ivate evidence. they shall not be 
1918, Knox v. Coburn. 117 Me. 409, 104 At!. obliged to discover it; und it is not like the 
789; 1915, Klotz 1l. Pan-American Mateh case of corporation books or court rolls, which 
Co .• 221 Mass. 38. 108 N. E. 764 (foreign cor- are of'a public nature"; even for manorial rolls, 
poration); 1920. Shea v. Parker, 234 Mass. a stranger to the manor could not obtain in-
592. 126 N. E. 47 (whether the stockholder spection, though otherwise for a copyholder. 
may eopy the names of the stockholders); whether the lord oCthe manor is a party or not). 
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later, hut even the very principle and distinction on which the Courts later 
proceeded were expressly denied a recognition.6 

But with the accession of Lord :i.\Iansfield, in 1756, to that moral dominion 
in the common-law realm which he exercised throughout a generation, a de
cided change was noticeable. His ideas were a century ill advance of his 
time, as subsequent e\'ents proved. But while he held sway, a broad and 
liberal practice pre\'ailed a practice who~e avowed objeet was to afford 
summarily to a part,\' at law, UpO~l mere motion, as ample an assistance of the 
present sort as he could have obtained by the tedious and expensive proces~ 
of a bill of discovery in chancery.7 This advanced rule seems to have been 
unquestioned during Lord ::\Iansfield's time.s 

On the arrival of Lord Kenyon as his successor, in 1788, a halt was called. 
The antagonism of mental attitude between this reactionary and his brilliant 
predecessor, and between their respective schools of followers, is well known. 
The unprogressive influences of thought were now in command of the Eng
lish judiciary. So far as anyone man could nullify the (to him) dangerous 
innovations of the preceding regime, Lord Kenyon set himself to do it, 
Applying in decorous fashion and umier the forms of law the maxim of a 
Kilkenny fair, he proceeded to strike where\'er he saw SUdl an innonltioll. 
That it had been introduced or developed by Lord Mansfield was enough for 
him; it stood condemned. The result was, in the first place, a repudiatioll 
of this general practice of granting inspection wherever it could have been 
obtained in chancer.". anti, in the next place, It maz~' uncertninty as to the 
precise extent to which the right would still be conceded.9 Kot nil the ad
vance was lost; the tradition of Lord :lHansfield's generation still lingered Oil 

in practice, in spite of his successor's unequivocal censure; and after Lord 
Kenvon's death ill 1802, a counter-reaction set in. There was also still the • 

8 1705. Ward ~. Appricc, 6 Mod. 264 (in
spection not compellcd of a book kept by the 
defendant liS pllrt-owncr of a ship, but in
trusted to the custody of the plaintiff as an
other part owncr; •. if he has broke his trnHt. 
you must seck for remedy in equity"; y~t 
the Court .. owned it to be a mischievous case," 
where .. one common hook of their transac
tions" was kPpt thu8 private; and conceded 
that in an action on a single indenture in
spection would he allowed the opponent); 
1707, Hill r. Aland. 1 Salk. 215 (action on 
special agreement in a note; defendant not 
allowed to havc a copy from the plaintiff; to 
which. in 1795. Mr. Evans, the editor, ap
pends the significant note ... qrurre, whether in 
modern practice BUt'h a rule would not be 
made absolute?"). 

The remarks of the Court in Jevens II. Har
ridge, 1 Wms. Saund. 8 (1667). sometimes cited 
us an early ret'ognition of the later doctrine. 
do not seem to bear this meaning. Mr. J. 
Vaughan Williams. in Pritchett r, Smart 
(1&19), 7 C, B. 625, says: .. It is difficult 

to say how the Court acquired the equitablc 
jurisdietio:l which they exercise in compelling 
the production of documents." 

7 1785, Barry t!. Alexander, Tidd's Pract. I. 
SH!?, 9th Eng. ed. (Mansfield, L. C. J.: "Wher
ever the defendant would be entitled to a dis
covery, he should have it here, without going 
into cquity"). 

• In 1800, in Southampton II. Graves, 8 
T. R. 590, Mr. J. Grose remurked: "When J 
first came into this court, it was undcrstood 
to be the constan t pruetice to grant rules of 
this kind as mutters of course." It seems to 
have been generally conceded by the judges of 
the ensuing generntion that the common-Jul" 
right o( inspection came in with Lord Mansfield 
and was under him more liberal than after" 
wards; e. o. by Dallas. C. J., in Threlrall ~. 
Webster, infra. 

g 1823, Dallas, C. J., in Threlrall II. Web
ster, 1 Bing, 161: .. My mind is sullounded by 
difficulties on the subject of these applications, 
although it has been usual to coDlply with 
them." 
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unquestionable rule, noticed above (par. 2), permitting inspection of cor
porate and manorial books; and it was apparently upon the analogy of this 
doctrine that the phrasing of the general right of inspection by parties now 
came to be fashioned. 

It began to be said, from 1800 onwards, that a party 1I.1a8 entitled to prior 
inspection -whenever he had an interest in the document, or (in another phrasing, 
meant to be equivalent) wherever the opponent was the mrtual trmtee of the 
document. But there was for a generation afterwards no semblance of 
judicial agreement, either as to this formal definition, or, when it was accepted, 
as to its application in similar cases. It is impossible to harmonize the 
rulings that ensued; until, in the secoud quarter of the century, something 
like a consensus was reached for a definition of the abo\'c tenor.1O 

10 The rulings are as follows: 1 i98, Chet- bands.,. for tbe benefit and advantage of 
wind II. Marnell, 1 B. & P. 2il (inspection re- the party desiring to see them ") ; 1819, 
fused for defendant of a bond on whil"h I\t,tion I\lorrow v. Saunders, 1 B. & B. 318 (inspec
was brougbt; the suggestion of forgery dis- tion allowed to plaintiff of a partnership deed, 
inclined the judge to order tbe plaintiff to do in an action on a contract to fOim a partner
that" which might be the means of cOIwi,·t- ship; no counterpart of the deed having eyer 
ing him of a capital felony"; n poor renson. existed); 1823. Threlfall II. Webster, 1 Bing. 
since the plaintiff could not recover on trial un (inspection refused for plaintiff of bills of 
without doing the same supposed dangerous exchange on which action was brought, said 
thing); 1808, Blakey II. Porter, 1 Taunt. 3H6 to have come into defendant's hnnds by 
(plaintIff allowed to inspect and copy nil ill- fmud; Dallas, C. J.: "How to dispose of 
dcnture of lease, in an action on a covellllllt these cases must depend upon the discretion 
therein, plaintiff never ha .... ing bad a duplicatt! of the judges "); 1823. Beale II. Bird. 2 Dow!. 
origina\); 1811, Bateman t. Phillips, 4 Taunt. &. R. 419 (inspection of agreement fOlming the 
157 (unstampcd agreement of guarantee. in basis of the action, not allowed for the purpose 
which plaintiff was interested. though not of pleading in abatement); 1823, Pickering v. 
technically a party to it; order for production Noyes, 1 B. &.. C 262 (" Is there any case 
by defendant granted, that plaintiff might where a deed has been ordered to be produced, 
stamp it and render it admissible in evidence) ; unless it has been deposited ill the hands of the 
1812, King II, King. 4 Taunt. 666 (similar facts holder as a trustee for others only or for others 
to Blakey 1'. Porter, with similar ruling; "it jointly with himself?"; inspection refused of 
must be understood that wben one part only a deed to defendant in an action of trespass 
is executed of a deed, the party wbo bolds it is q. c. f.); 1824, Hildyard v. Smith. 1 Bing. 457 
trustee for the other"); 1815, Street v, Brown, (action on a bill of exchange; inspection re-
6 Taunt. 302 (inspection refused for the plain- fused to defendant. thougb forgery V>'l\S sug
tiff, in an action on a charter-party, of the de- gested); 1825, Ratcliffe v. Bleasey, 3 Bing.148 
fcndant's counterpart, the plaintiff's part (" Tbe principle established by 1111 the cases is 
being lost; the principle of granting is "that that a party can only be compelled to produce 
the party holding the deed was a trustee for a deed where he holds it as trustee for an
tbe other"): 1814, Harris 11. Aldrit, 2 Chitty other"; here inspection of a partnership deed 
229 (inspection allowed of a mortgage by was refused to a plaintiff in an a('tion for 
defendant to plaintiff; being in plaintiff's breach of agreement, the plaintiff not being a 
possession, it bad been seized and given in cus- party to the deed; .. if the plaintiff had any 
tody, with the plaintiff's other papers, to a interest, the defendant would not be per
constable apprehending bim on a charge of mitted to withhold the deed "): 1827, Wood
felony); 1817, Cooke v. Tanswcll. 8 Taunt. cock 1l. Worthington, 2 Y. & J. 4 (lease; "where 
131 (order for inspection of an indenture, re~- one part only is executed. the inspection may 
ognized; "these applications are themseh'es be obtained against the party who has the 
of novel introduction; the Court is inclined custody of it, who is considered to be a trustee 
rather to confine than to enlarge the prac- of the other party; but where two parts have 
tice"); 1819, R. II. Sheriff of Chester, 1 Chitty been executed interchangeably between the 
4i6 (Abbott. C. J.: "The ordinary case parties, the rule is different"); 1827, Brown
where the Court allows a party to inspect ing II. Aylwin, 7 B. & C. 204 (inspection al
documents in the hands of a third person is lowed to plaintiff of defendant's brokers' 
that in which the party called upon is the books, containing the sole original of a contract 
trustee for the applicant, ••• where the in issue; here the defendant's bond to the city 
documents came originally into the trustee's covenanted to allow such inspection); 1828, 
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The rule thus established may properly be called a common-law doctrine, 
although it was modelled on equitable analogy, was late in permanent ac
ceptance, and was seldom recognized in the practice inherited by American 
courts.ll 

Rundle 17. Beaumont, 4 Bing. 537 (action on a prosecution of the action ") ; 1848, Ley 17. 

charter-party; inspection of plaintiff's log- Barlow, 1 Exch. 800 (parliamentary contract 
book refused to defendant, no interest being and subscriber's agreement of a railroad cor
shown; Ratcliffe 17. Bleasey held to express poration, the plaintiff being an allottee of 
the law); 1828, Rowe I). Howden, 4 Bing. shares; Parke, B.: "All the parties to that 
539 (action by ship-o"'ners against broker; deed have 'prima facie' a right to inspect it, 
inspection of a letter in defendant's hands re- as it is not private property"); 1849. Pritchett 
fused. plaintiff ha~ing no interest); 1829, v. Smart. 7 C. B. 625 (action on bill of ex
Bousfield 17. Godfrey. 5 Bing. 418 (action on a change; inspection of opponent's books not 
written contract; inspection allowed, for allowed. since the applicant "has no interest 
stamping and copying, of a sole original of in the book "); 1852, Doe v. Roc. 1 E. & B. 
which defendant had surreptitiously obtained 279 (right of entry for breach of covenant in 
possession); 1830, Blogg 17. Kent. 6 Bing. lease; inspection allowed to tenant); 1853. 
614 (inspection allowed to plaintiff of the solo Second Report of Common Law Practice 
original of a contract sued upon); 1830, Im- Commissioners, 34 (" Independently of statu
perial Gas Co. 1). Clarke. 7 Bing. 95 ("trustee" tory enactment, the Courts of common law 
rule recognized; here, the inspection was sanc- have exercised the power of compelling the 
tioned for a director against the corporation) ; production of documents for the purpose of 
1831, Hewitt 11. Pigott. 7 Bing. 400 (deed to bcing stamped so as to bc available in evidence. 
trustees for creditors; order for inspection as also the inspection of documents upon 
refused; Park, J.: .. In general a party is not which the action or defence is immediately 
bound to exhibit his muniments to an ad ver- founded. as well as of documents necessary 
eary"); 1883, Cocks v. Nash. 6 C. & P. 154 for tho purpose of evidence in which the appli
(trustee of a deed for the plaintiff. held not cant has a direct iniercst and which aro held 
compellable to produce it for the derendant) ; by tho opposite party in a fiduciary capacity. 
1835, Edginton 1). Nixon. 2 Bing. N. C. 316 Imd of ccrtain documents of a public char
(copy granted against one who had obtained acter such as the rolls of a manor or corpora
the original by spoliation); 1837. Charnock tion books"); 1860. Price v. Harrison. 8 C. B. 
~. Lumley. 5 Scott 438 (action on an agree- N. s. 617. 634 (Williams. J.: "About 25 or 30 
ment by defendant to publish plaintiff's book; years ago. the rule laid down was that inspec
inspection or the agreement allowed to the tion would only be granted where there was 
plaintiff); 1838. Smith 1). Winter, 3 M. & W. but one copy of the dOL'Ument and the party 
309 (inspection refused to defendant of a holding it held it as a quasi-trustee for the 
deed to A •• for whom defendant was surety; other party; but long before the late act [of 
defendant held not to he "such a party as en- 14 & 15 Viet.] the rule had been extended so 
titles bim to inspect the deed "); 1841. Wool- as to include every case where the party seek
ner 11. Devereux. 9 Dowl. Pro 672 (inspection ing to inspect has an interest in the docu
allowed by defendant of a note on which ment"); 1920. O'Rourke 11. Darbishire. A. C. 
action was brought; "the judge has jurisdic- 581 (scope of proprietary right of discovery. 
tion to make such an order. if the circum- considered). 
stances call for it. as, if there is any suggestion 11 There were early statutes in many States. 
of forgery. or that the instrument has been and this may explain the paucity of eommon
deait with since it was executed. or whero law rulings. 
the party swears that he has no recollection The early New York cases are as follows: 
that he has made such a note"); 1843. 1811. Brush 11. Gibbon. 2 Cow. 18. note (in
Thomas 11. Dunn. 6 M. &; Gr. 274 (action on spection allowed to defendant of a. note in 
a contract; inspection ordered for defendant plaintiff's possession. defendant expecting to 
of the original in plaintiff·s attorney's hands; prove it It forgery); 1813. Lawrence 11. Ins. 
deposit with the masters being refused); 1845. Co .• 11 Johns. 245. note (inspection allowed to 
Goodliff II. Fuller. 14 M. & W. 4 (inspection an insured of documents in possession of the 
refused to plaintiff of plaintiff's letters to de- insurer); 1822. Willis I). Bailey. 19 Johns. 268 
fendant. in an action for breach of promise of (inspection refused of papers not shown to be 
mfiuiage; "this is not a case where the instru- the foundation of the action; the prior deci
ment ill held by one of the parties as a trustee sion was reached "not without some hesita
for the other "); 1846. Steadman 17. Arden. 15 tion," and proceeded on the principle that 
M. &; W. 587 (facts like the next case; Alder- similar discovery in equity could have been 
son. B.: "All that is material is that both had); 1824. Dcnslow 11. Fowler. 2 Cow. 592 
parties have an interest in the documents and (trover for a bond; inspection not allowed the 
that an inspection of them is material to the plaintiff of the bond. which had been de-
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The interesting question is whether it represented in fact an exception 
to the general rule against allowing prior inspection of the adversary's own 
evidence. On the one hand, it was clearly regarded by the common-law 
judges as something less than could be obtained in chancery; and in chancery, 
as already noticed (ante, § 1857), the inspection was limited to documents 
sustaining the applicant's own case. MoreoYer, its underlying theory was 
that the applicant was merely inspecting his own property. On the other 
hand, it is plain that the documents sometimes granted for inspection were 
purely revelations of the adversary's own evidence; that is to say, the ap
plicant might have an "interest" in them, and yet they might be solely 
his adversary's muniments of claim, as where to a defendant is granted 
inspection of a note sued upon. However this might be, it would seem that 
the common-law Courts believed that they were doing less, and never more. 
than the Chancellor would have done; and the apparent anomalous instances 
may perhaps be e>.."plained under the ensuing principle (par. 4). 

(4) Postponing Defendant's Pleading. In the time of Lord Mansfield there 
arose a practice of securing inspection, by indirection, in fayor specially of 
defendants. This consisted in allowing the defendant a stated interval to 
plead unless the plaintiff in the meantime permitted the inspection.12 The 
effect of this seems to have been distinct from the order of inspection, just 
examined (aupra, par. 3), in that, first, it was ayailable only for defendants, 
and secondly, it was unlimited as to the class of documents. Neyertheless 
it was sometimes spoken of as an equivalent for a bill of discovery; 13 and its 
precise status does not seem clear. After 1800 it probably became merged 
in the confused practice already noticed as to orders to produce, and it is 
probable that some of that confusion was due to precedents in which defend
ants, under the present principle, had reeeh'ed different treatment from 
plaintiffs. 

(5) [n3Urance Documents. In actions upon insurance policies, the practice 

livered to defendant); 1824. People 1). Vail. doctrine: 1904. Alabama O. I. School 1). Rey-
2 Cow. 623 (inepection allowed of an applica- nolds. 143 Ala. 579.42 So. 114 (books kept by 
tion for a high~·ay. 8.8 being a public docu- a party in a fiduciary relation are subject to 
ment); 1824. Jackson v. Jones, 3 Cow. 17 inspection for pending litigation. irrespective 
(ejectment; inspection allowcd to the plain- of the general limitations of discovery in 
tiff of deeds relied on by the defendant for his equity). 
defence. the plaintiff expecting to prove them 12 1789. Witter D. Cazalets. Tidd's Practice. 
10rgeriee); 1825, Wallis 1). Murray. 4 Cow. I. 592, 9th Eng. ed. (Buller, J., giving 8.8 a rea-
399 (inspection allowed to plaintiff of a written son that the defendsnt within the time might 
contract on which the action W8.8 founded. in any case obtain discovery in equity); see 
though It counterpart, now lost. had once been it also recognized by Heath, J .• in Bateman!l. 
in plaintiff's hands; the English limitation as Phillips (1811). 4 Taunt. 157, 163; and by 
to trusteeship, discarded; equitable principle Eldon. L. C .• in Princess of Wales Il. Lord 
of discovery adopted); 1826. Bank of Utica Liverpool (1818). 1 Swanst. 114. 
1). Hillard. 6 Cow. 62 {inspection not allowed 13 1808. Clifford ~. Taylor. 1 Taunt. 167 
to defendant of entries in plaintiff's books re- (defendant allowed to plead after delivery to . 
lating to a note declared on; .. this practice is him of copies of policies. etc.. by plaintiff; 
of recent origin in England "); 1832. Townsend Mansfield, C. J.: .. This practice of compcl
v. Lawrence, 9 Wcnd. 458 (Wallis v. Murray ling the delivery of copies is very convenient. 
held to represent the sound doctrine). for it saves the delay and expense of a bill in 

Occasionally a modern court notices the equity"). 
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became settled, in the early 18005, to grant inspection of all relevant docu
ments.14 Whether this was merely a clear instance of the principle of par. 3, 
nbove, or fell rather under the practice noted in par. 4, above, or formed a dis
tinct arbitrary rule by itself, is not clear. In this class of cases, at any rate, 
the right to inspection had become settled, irrespective of whether the docu
ments belonged to one's own case.15 

(6) Any right of inspection before trial was available solely against the 
opponent, and, except for the case of corporate records (ante, § 1857, par. 2), 
not against a third person not a party; 16 this was upon the analogy that a 
bill of discovery did not lie against a third person (ante, § 1856d), and though 
open to argument as a needless restriction, it seems not to have been changed 
under most modern statutes (post, § 18591). 

§ 1859. Inspection nnder Statutes. By the middle of the 18005, in Eng
land, and long before that time, in a few of the United States, professional 
opinion had come to be satisfied that some better methods, more summary in 
effect and more broad in scope, should be made available for parties seeking 
inspection of documents in the adversaries' hands; and legislation every
where made changes. l This legislation was plainly animated by a conviction 

• 

H 1808. Goldschmidt 1). Mafl'yat, 1 Camp. tiff's title); 1888, Hcnry 11. Ins. Co., 35 Fcd. 
559, 562 (in actions on policies of insurance, 15, semble. 
orders to the plaintiff to produce all papers § 1869. 1 The statutes are as follows; the 
concerning the cause" had become extremely Ii~t includes those which in any way affect the 
corumon, ..• as they often obviate the right of inspection before trial or the compul
necessity of going into a court of equity"); aory production upon trial; in the latter ns-
1808, Clifford v. Taylor, supra, note 13; 1866, pect, however, they will be again considered 
Rayner 11. Ritson, 6 B. & S. 888 (insurer is en- in dealing with the Party's Privilege as to 
titled to inspect all documents in insured's Documents, post, § 2219: 
possession material to the issue. irrespective ENGLAND: 1851. St. 14 & 15 Vict. c. 9&, § 6 
of whether they form a part of the insurer's (upon action pending, any judge may 011 ap
c8l!e; the traditional practice is not taken plication by either party" compel the opposite 
away by St. 14 & 15 Vi ct.) ; 1904, Boulton 11. party to allow the party making the applica
Houlder. 1 K. B. 784 (action to recover in- tion to inspect all documents in the custody 
Burance money paid in excess; the plaintiff or under the control of such opposite party 
was allowed discovery of certain ship's papers; relating to such action or other legal proceed
practice in insurance cases reviewed). ing. and, if necessary, to take examined copies 

15 It was not recognized in the United of the same or procure the same to be duly 
States: 181:~. Sage 11. Ins. Co., 5 Day Conn. stamped, in all cases in which previous to the 
409, 413 (inspection not required, for the in- passing of this act a discovery might have 
sured, of documents in an insurer's hands; been obtained by filing a bill or by any other 
"this would be a very extraordinary and proceeding in a court of equity"); 1853, 
novel practice in our courts of law"); except Second Report of Common Law Practice 
perhaps in New York; Lawrence 11. Ins. Co., Commissioners, 35 (recommended that the 
supra. note 11. application for documents be accompanied by 

16 1735, Crew 11. Saunders. 2 Stra. 1005 (ac- a right to discovery whether the opponent 
tion against postmasters; plaintiff refused in- had in fact such documents in his possession, 
specU"n of books of post-oflice authorities, so as to make the process coextensive with 
not being parties; the plaintiff not having a that of a bill in chancery; the following statute 
personal interest in the books); 1833, Cocks carried this out) ; 1854, St. 17 &: 18 Vict. c. 125, 
'0. Nash, 9 Bing. 723 (inspection refused to § 50 ("Upon the application of either party 
defendant, surety for N. of a deed between N. to any cause or other civil proceeding in any 
and her creditors. held by H. as trustee; the of the BUperior courts upon an affidavit by 
apparent renson being that the trustee on the such party of hia belief that any document to 
trial might appear to be absolutely privileged the production of which he is entitled for the 
from disclosure); 1825, Davenbagh 11. M'Kin- purpose of . discovery or otherwise is in the 
nie. 5 Cow. 27 (inspection not allowed of a possession or power of the opposite party, it 
deed in E.'s hand, constituting a link in plain- shall be lawful lor the Court or judge to 
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that the existing principles were defective, and that, for the reasons already 
examined (ante, § 1847), a determined inroad should be made on the sports-

order" that the opponent answer us to such of the originai book~. order a copy of any 
custody and us to the objection if any to entries therein to be furnished and verified 
production; and then .. the Court or judge by the affidavit of some person who has ex
may make such further order thereon as shall amined the copy with the original entries. 
be just "); 1883. as amended to W:ll. Rules and such affidadt shull state whether or not 
of the Supreme Court. Order XXXI. Rule 12 there are in the original book any and whut 
(any party may apply for an order" direeting erasures. interlineations. or alterations. Pro
any other party to any cause or mutter to vided that. notwithstanding that h'Urh copy 
make discovery on oath of the documents has been tiupplied. the Court or a judge may 
which arc or have been in his potiScssion or order inspection of the book from which the 
power. relating to any matter ill question copy was made"); Rule 21 ("If any party 
therein. On the hearing or such upplication fails to comply with any order to answer in
the Court or judge may either refuse or IId- terrogatories. or for discovery or inspection 
journ the same. if satisfied that sueh dis- of documents. he shull be liable to attachment. 
covery is not necessary. or not necessary at He shall IIlso. if II pluintiff. be liable to have 
that stage of the cause or matter. or make his action dismissed for wnnt of prosecution. 
such order. either generally or limited to cer- and. if a defendant. to have his defcnce. if 
tain classes of documents. IlS may. in their 11IIY. struck out. and to be placed in the same 
or his discretion. be thought, fit. Providcd position as if he had not defendl:'d. and the 
that discovery shall not be ordered when and pllrty intcrrogating may apply to the court 
so far as the Court or judge shall he of opinion or Il judge for an ordl:'r to that effect. and an 
that it is not necessary either for disposing order may be made accordingly"). 
fairly of the cause or matter or for saving C.U;ADA: Alberta: Rules of Court 1914. 
costs"); Rule 14 (a judge may at any stage Nos. 238-241, 364-376; British Coillmbia: 
during a cause "order the production by any Rules of Court 1912. Rulcs 343-370/; 
party thereto. UpOn oath. of such of the docu- Manitoba: Rcv. St. 1913. c. 46. Rules 424-
ments in his possession or power, relating to 441; NeIL' Brll'lswick: Consol. St. 1903. 
any matter in question in such cause or matter. c. 111. §§ 240-255. c. 112. §§ 72-80; New
as the Court or judge shall think right; and found/and: Consol. St. 1916. c. 83. Ord. 28; 
the Court may deal with such documents. Northwest Terr. Consol. Ord. 1898. c. 21. 
when produced. in such manner as shall ap- Rules 191-200. 207. 208; No~a Scotia: Rules 
pear just"); Rule 15 (any party may give of Court 1900. Ord. 30. Rules 12-22; Ontario: 
notice to any other party "in whose pleadings Rules of Court 1914. Rules 274,341.348-353; 
or affidavits reference is made to any docu- Prince Edward lsI. St. 1873. c. 22. §§ 244-
ment." to produee sueh document for inspec- 248; St. 1853. c. 12. §§ 1. 9; Yukon: Consol. 
tion and copying by the opponent; and nOrd. 1914. c. 48. Rulcs 201-210. 
party not compi)ing shall not be allowed to UNITED STATES: Fede7'al: St. 1789. c. 20. 
put such document aftcrwards in evidencc. § 15. Re\,. St. 1878. c. 12. § 724. Code 1919. 
"unless he shall satisfy the Court or a judge § 1361 (in trials at law. the U. S. courts may 
that such document relatcs only to his own on motion require the parties .. to produce 
title. he being s defendant to the eause or books or writings in their possession or powl:'r. 
matter. or that he had some other cause or which contain evidence pertinent to the iSBul'. 
excuse which the Court or judge shall deem in cases and under circumstances where they 
!!Ufficient." etc.); Rule 18. par. 2 (" Any ap- might be compelled to produce the same by the 
plication to inspect documents. exeept such ordinary rules of proceeding in chancery" ; on 
as are referred to in the pleadings. particulars. failure to produce, judgUlcnt of nonsuit or 
or affidavitl'l of the party against whom the default may be given); St. 1874. June 22. 
application is made. or disclosed in his affi- c. 391. § 5. Code § 10104 (in civil Buitt! under 
davit of documents. shall be founded upon an revenue-laws. on failure to produce, allega
affidavit showing of what documents in spec- tions are to be taken as confessed. unlcss non
tion is sought. that the party applying is en- production is explained to the Court's sati&
titled to inspect them. and that they are in faction); Equity Rules 1912. Rule 58 ("doc
the possession or power of the other party. uments ... containing evidence material to 
The Court or judge shall not make !!Ucb the cause of action or defense of his adver
order for inspection 6f such documents when Bary ") ; 1920. Admiralty Rule.!!. U. S. Sup. Ct .. 
and 50 far as the Court or judge shall be or 268 Fed. No.4. p. ix. Rule 32 ("documentll 
opinion that it is not necessary either for dis- which are or have been in his pOlSSession or 
posing fairly of the cause or matter or for power. relating to any matter or question in 
saving costs"); Rule 19A. par. 1 ("Where issue"); 1909. Hammond Packing Co. u. 
inspection of any business books is applied Arkansas. 212 U. S. 322. 2!:. Sup. 370 (an 
for. the Court or a judge may. if they or he order under the Arkans68 Anti-Trust Aet 
Mall think fit, instead of ordering inspection of 1905. striking out an answer of refusal 
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man's theory that the adversary is entitled to keep his own evidence to him
self until the trial. Nevertheless, looking merely at the words of the statutes 

and entering judgment by default, held not (stolen ore; claimant may inspect the books 
a violation of the 14th Federal Amend- of any person engaged in milling, shipping, 
ment) ; etc., ores); § 5377 ("the books and accounts 
.1labama: Code 1907, §§4058, 4059 (in trials of any deceased person or mental ineompe
at law, "on motion and due notice thereof," tent shall be subject to the inspection of all 
the Court may "require the parties to pro- persons interested therein ") ; 
duce books or writings in their possession or Columbia (Dist.); Code 1919, § 1072 (" In an 
power, which contain cvidence pertinent to action at common law the Court may, on 
the issue, in cases and under circumstances motion, and 011 reasonable notice thereof. 
where they might be compci1ed to produce require the parties to produce books and writ
the same by the ordinary rules of proceedings ings in their possession or power, which con
in choncery"; on penalty, for failure to com- tain e\;dence pertinent to the issue, in cases 
ply. of judgment of nonsuit or default) ; and under circumstances where they might 
Ala8ka: Compo L. 1913, § 1322 (like Or. heretofore have been compelled to produce 
Laws 1920, § 533) ; the same by the ordinary rules of proceeding 
Arizona: Rev. St. 1913, § 1759 (like Cal. in chancery"); 
C. C. P. § 1000; but using" any book. docu- Connecticut: Gen. St. 1918, §§ 5764 ·5769 
ment, or paper" as the description of the (covers documents "material to the support 
things to be inspected); § 1760 (" Any party or defense of the suit ") ; 
to a civil action may, not less than five days Delaware: Rev. St. 1915, § 4228 ("At any 
before the trinl, serve upon the adverse party. time during the pendency of actions at law, 
or his attorney. a written notice requiring the Court, on motion and due notice thereof. 
such adverse party to produce at the trial may order Il party to produce books or writ
such books, papers. documents or wdtings, ings in his possession or control, which con
in his possession, or under his control, as may - tain e\;dence pertinent to the issue, under 
be specified in such notice, and if the adverse circumstances in which the production of the 
party fai!s to prodUce the same at the trial same might be compelled by Il court of chan
the party giving the notice shall be entitled cery"; upon failure to comply, judgment of 
to give secondary evidence of the content!! of nonsuit or default may be given, lind the 
such books, papers, documents or writings ") ; chancery powers of enforcement may be used) ; 
ATlcamas: Dig. 1919, §§ 4137-4141 (the Florida: G. S. 1919. § 2733 (on ten days' 
Court may compel" any party to a suit pend- notice, the Court may require the opponent 
ing therein to produce any books, papers. "to produce books and other writings in his 
and documents in his possession or under his possession, power or custody, which shall con
control relating to the merits of such suit or tain evidence pertinent to the issue"; on 
to any defense therein." upon suitable affi- failure to comply without excuse, judgment 
davit; on failure to comply, II nonsuit may of nonsuit or default may be given) ; 
be ordered or a plea. struck out or a particular Georgia: Rev. C. 1910, §§ 5837-5842 (Courts 
defence barred); -§ 4143 (regulating proceed- of comm.on law may on ten days' notice re
ings in equity for producing documents) ; quire "either party to produce books and 
California: C. C. P. 1872, § 1000 (the Court other writings in his possession. power, cus
may, in a pending action, "upon notice, tody or control which shall contain evidence 
order either party to give to the other. within pertinent to the cause in question. under cir
a specified. time, an inspection and copy. or cumstances where such party might be com
permission to take a copy. of entries of ac- pelled to produce the same by the ordinary 
counts in any book, or of any document or rules of proceeding in equity"; detailed rules 
pllper in his possession, or under his control. as to notice; penalty of judgment of nonsuit 
containing evidence relating to the merits of or default may be imposed); 1904, Branan 1l. 

the action or the defense therein"; on penalty. Nashville C. & St. L. R. Co., 119 Ga. 738, 46 
in case of refusal, of exclusion of the document S. E. 882 (Code applied) ; 
from evidence or of direction to presume it to HaUJaii: Rev. L. 1915, § 2.591 (the Court may 
be as alleged. and also of punishment for con- "compel the opposite party to allow the party 
tempt); 19m, San Fernando C. M. & R. Co. making the application to inspect all docu-
1l. Humphrey, III F!ld. 772 (statute applied) ; ments in the custody or under the control of 
Colorado: Compo L. 1921, C. C. P. § 390 such Party relating to such cause or other 
(like Cal. C. C. P. § 1000); § 1774 (in irriga- proceeding, and if necessary to take examined 
tion proceedings, no party "willfully refusing copies of the same. in all cases in which pre
to produce any book or paper, if in his or "ious to Sept. 19. 1876, Il discovery might 
their power to do so, when rightfully de- have been obtained in a court of equity" by 
manded for examination and copying. shall the applicant) ; 
be allowed the benefit of any testimony or Idaho: Compo St. 1919, § 1193 (like Cal. 
proofs in his, her, or their behnlf"); § 3350 C. C. P. § 1000) ; 
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concerning documentary evidence, it is not in every case apparent that they 
have done so. This, therefore, became a chief question in the application of 

Illinoi8: Rev. St. 1874. c. 51. § 9 (Courts are direct it to be presumed to be as alleged); 
empowered "in any action pending before § 7270 (either party. if "'~uired, shall deliver 
them, upon motion, and good and sufficient to the other" a copy of any deed instrument 
cause shown. and reasonable notice thereof or other writing whereon his action or defense 
given, to require the parties or either of them is founded or which he intends to offer in eyi· 
to produce books or writings in their possession dcnee at the trial"; on refusal. the party's 
or power which contain evidence pertinent to original shall be excluded at the trial); § 6420 
the issue"); 1904. Swedish·American Tel. (anti·trust law); 
Co. v. Fidelity & C. Co., 208 Ill. 562, 70 N. E. Louisiantt: C. Pro 1900, § 140 (the Court may 
768 (provided the terms of the order require order a party to bring into court "the books, 
the exhibition of relevant documents and papers and other documents which are in his 
entries only, the statute is not unconstitu- possession and which are material in the 
tional; here, the books of an insured, in an cause," upon swom petition; on refusal, 
action by a liability-insurer. were produced unless production is shown impossible. the 
to show the date on which the premium was fu('ts are to be tuken as confessed); § 473 (on 
agreed to be based; but there ill no occasion motion, a party may be ordered to produce 
for invoking the Constitution to limit such in court on the trial da~' .. books. papers or 
statutes) ; other documents" in his possession) ; 
Indiana: Bums' Ann. St. 1014. § 502 (a Maille: Rev. St. 1916. c. 87, § 24 ("Where 
Court may" upon affidavit of their nccessity books, papers. or written instruments material 
and materiality upon motion compel by order to the issue" are in opponent's possession, 
either party to produ('e nt or before the trial "and access thereto is refused," production 
any book paper or document in his posses- .. for inspection" may be ordered upon motion; 
sion or power," upon reasonable notice); nonsuit or default may follow failure to 
§ 503 (a Court may" under proper restrictions comply) ; 
upon due notice order either party to give the Maryland: Ann. Code 1914, Art. 75, § 99 
other within a specified time an inspection (the Court may on motion require the par~ 
and copy of any book, or part thereof, paper ties to produce certified copies of books or 
or document in his possession or under hill writings "in their possession or power," 
control containing evidence relating to the containing evidence "pertinent to the issue," 
merits of the action or the defense therein"; in cases where they might be compelled to 
on refusal, the Court may "exclude such or give discovery in chancery; on failure to 
punish the party refusing or both ") ; comply. judgment may be given by default) ; 
Iowa: Code 1897. § 4654, Code 1919, § 7361 Ma8sachusetts: Gen. L. 1920. e. 231. §§ 7, 32 
(a Court "may in its discretion by rule require (for written instruments declared on by 
the production of any papers or books which plaintiff or relied on in answer, a Court may 
are material to the just detellnination of any on motion order the filing of a copy or the 
cause pending bl'fore it, for the purpose of original; quoted post, § 1859a, n. 4); § 38 
being inspected and copied by or for the party (" no party shall he required [in his pleading) 
thus calling for them "); Code 1897, §§ 4655. to state evidence. or to disclose the means by 
4656. Code 1919, §§ 7362, 7363 (requisites of which hc intends to prove his cause "); §§ 61-
petition stated; on failure, without exCUse to 67 (quoted ante. § 18560); § 68 (" Every 
obey order, the same consequences prescribed party to any cause or proceeding may inspect 
as for failure to obey subprena) ; and take copies of any document referred to 
KamCl8: Gen. St. 1915, § 7241 (in civil cases, in the pleading or particulars of any other 
any party may take the deposition of the party and relied on by such other party," 
adverse party or agent, etc., if out of the jur- unless it is not in opponent's control or that 
isdiction or cannot be reached; and if due pro- he has" some other rcasonable excuse," etc.) ; 
duction of documents. etc., is not made, thc Michioan: Compo L. 1915, §§ 12025-12027; 
Court may strike from the files the pleadings Minnesota: Gen. St. 1913. § 7529 (in justices' 
of such adverse party and render judgment courts," when a cause of action or counter
against him); § 7269 (either party may dc- claim arises upon an account. or instrument 
mand of the opponent "an inspection and for the payment of money only, it shall be 
copy, or pennissioll to take a copy, of a book sufficient for thc party to deliver the account 
paper or document in his possession or under or instrument to the Court" and state the 
his control containing evidence relating to amount due; the Court may at the time of 
the merits of the action or defense therein" ; pleading require that such writing or account 
the demand to be written and to specify par- be exhibited to the inspection of the adverse 
ticulars; on refusal within four days, the party with liberty to copy the same; or, if 
Court may on motion and notice order such not so exhibited, may prohibit its being after
inspection or 1!0py, and on failure to comply ward given in evidence); § 8447 (like Cal. 
with the order, may exclude the document or C. C. P. § 1000) ; 

981 

• 



§ 1859 NOTICE OR DISCOVERY OF EVIDENCE [CHAP. LXII 

these statutes; namely, whether they had not merely furnished a more sum
mary procedure in common-law courts (for this was usually clear), but had 

Mississippi: Code 1906, § 1003, Hem. § 723 being inspectr:d and copied by or for the party 
("The Court in which any uction or suit is thus calling (or them"; procedure regulated; 
pending muy on good cause shown, und after failure to produce, without excuse, may be 
notice of the application to the opposite pUliy, treated as 011 failure to obey subpCJ)nu) ; 
order either party to give to the other, within Nevada: I',ev. L. 1912, § 5416 (like Cal. 
a specified time und on Buch tellns as moy he C. C. P. § 1000) ; 
imposed, an inspection lind copy, or pemlis- New Hampshire: Puh, St. 1901, c. 224, § 14 
sion to toke a copy. of any books. papers. or (" no party shall be compelled, ..• in giv
documents in his possession or under his eon- ing a deposition, to produce any writing 
trol containing evidence relating to the merits which is muteriul to his own cose or defense," 
of the action or proceeding or of the defense unless on taking his own deposition); St. 1903. 
thereto"; on penalty, for a refusal, of having c. 37 (discovery of hooks, ete., from non
the documcnts excluded from evidence, or resident director of domestic corporation) ; 
nonsuit or judgment by default); 1902, New Jersey: Compo St. 1910, Practice. 
Equitable Life Ass. Soc'y v. Clark, 80 Miss. §§ 142, 143 (the Court may, "in their discre-
471,31 So. 964 (statute of 1900 applied); tion and upon five days' notice of the appliea
Missouri: Rev. St. 1919, § 1374 (the Court tion, order either party to give to the other, 
shall have power "to compel any party to a within a specified time and under such tenns 
suit pending therein to prodUce :my books, as may be imposed, an inspection and copy 
pnpera and documents in his possession or or pel'mission to take a copy of any books, 
power relating to the merits of IIny suit or of papers or documents in his possession or 
any defense therein "); §§ 13i5-1377 (pro- under his control containing evidence relatiug 
cedure regulated; on fuilure to obey. the to the merits of the action or proceeding or 
Court may order nonsuit or strike out the of the defense thereto"; on refusal, such doeu-

• 
answer or bar a particular defence or punish ments shall not be given in evidence, and the 
us for contempt); § 1378 (substantially like Court may punish for contempt); St. 1912, 
Cel. C. C. P. § 1000, adding a provision for .,.231 (Practice Act Supplement), Schedule A, 
photographs. but omitting the clause as to Rules of Court No. GG (" Any party may 
directing a presumption of contents); § 5411 without affidavit apply for un order directing 
(,n an action for recovery of a sum due on any other party to make discovery on oath 
account, and where the matter is .• a proper of the books, papers, or other documents, 
and usual subject of charge on books of ac- which are or ha'/e been in his possession or 
count," the Court may require from either under his control relating to any matter in 
party the production of "either his ledger or question in the cause. The granting of the 
original book of entries, or both; and no dis- order shall be discretionnry, as to the whole 
puted account shall be allowed upon the oath or any part of the discovery applied for"): 
of the party, when it shall appear ~hat he has Ncw Mexico: Annot. St. 1915, § 4130 ("no 
a book of original cntries, unless such book party shall be required to state evidence in 
shull be produced upon reasonable request ") ; his pleadings. or to disclose therein the means 
Montana: Rev. C. 1921, § 9771 (like Cal. by which he intends to prove his case"): 
C. C. P. § 1000); §§ 4215 4217, 4245 (the Court may "in his 
Nebra.9ka: Rev. St. 1922, § 8901 (if a party discretion and upou due notice order either 
refuses to give inspection and copy, after de- party to give to the other, within a specified 
mand iu writing" specifying the book, paper, time, an insper.:tion and a ('opy, or permission 
or document with sufficient particularity to to take a copy. of a paper in his possession or 
euable the other party to distinguish it," fol- under his coutrol containing evidence relat
lowed by a judge's order to give a copy, the ing to the merits of the actiou"; on refusal, 
judge may exclude the document when offered the Court may on motion exclude the paper 
in evidence; the rule applies to a "book, as evidence or punish for cOllt.empt or both; 
·paper, or document in his possession or under on failure to obey iu prescribed time the order 
his control, containing evidence relating to for production, the Court may order non
the merits of the action or defense thereiu ") ; suit or strike out answer or bar a partiCUlar 
§ 8902 (a party refusing" if required" to give defense affected or punish by contempt); 
.. a copy of any deed, instrument, or other § 4146 (original or copy of an instrument 
writing whereon the action or defense is "upon which the action or defense is founded" 
founded, or which he intends to offer iu evi- must be filed with the pleadings, if in the 
dence at the trial," "shall not be pel'mitted" party's" power or control," and on failure 
to give the original in evidence); §§ 8904- without sufficient reason, "such instrument 
8906 (the Court may by rule require "the of writing shall not be admitted in evidence 
production of any books or papers which arc upon the trial ") ; 
lIlllterial to the just dctermination of any Ncw York: Rcv. St. 1828, pt. III, C. I. tit. III 
cause pending before it, for tllc pUrpose of § 21 (vol. II, p. 199) ("The Supreme Court 
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also e}.."Panded the scope of the class of documents of which inspection was 
demandable. 

shall have power in such cases as shall he pools and trusts; on failure of an officer. 
deemed proper to eompcl any party to a suit agent, cte., to attend and testify or produce 
pending therein to produce and discover books, the Court may strike out the party's 
books, papers, and documents in his pOBses- pleading and ~:.,.c judgmcnt by default); 
sion or power, relating to the merits of any Ohio: Gen. Codc Ann. 1921, § 11551 (thl.' 
such suit or of any dcfence therein "); § 22 Court may, on motion and reasonahll.' notice. 
(the Court "shall be governed by thc princi- "rcquire the parties to produce books and 
pies and practice of the Court of chancery in writings in their posscssion or power which 
compelling discovery "); 1830, Rules of N. Y. contain evidence pertinent to the issue in 
Supreme Court, No. 28, as quoted in Cowen easc:! and undcr circumstances where thev 
& Hill's edition of Phillipps on Evidenl'c, might herctofore havc been compclled to pr~ 
note 832 (application for discovery may be duce the same by the ordinary rules of pro
made, 1. by the plaintiff, to compel the dis- ceeding in chancery"; on failure to comply, 
eovery of papers or documents in the posses- the Court may give judgment of nonsuit or 
sion or under the control of the deflmdant, default); §§ 11552, 11553 (cither party may 
which may be necessary to enable the plain- demand in writing, specifying" with sufficient 
tiff to declare or to answer any pleading of the particularity to enable the other party to dis
defendant; 2, by the defendant, to enable tinguish it," .. an inspection and copy or per
the defendant to answer any pleading of the .mission to take a copy of a book paper or 
plaintiff; 3, the plaintiff r.fter declaring, and document in his possession or under his con
the defendant after pleading, may be com- tTol containing evidence relatinl1: to thc merits 
pelled to produce and discover all docUUlcnts of the action or dcrensl'''; procedure regu
on which the action or defence is foundcd; lated; on refusal within four days, the Court 
4, after issue joined, either party may be com- may issue order for inspection and copy; on 
pelled to discover all documents necessary to failure to obey order, the Court may exclude 
enable the other to prepare Cor trial); C. C. P. the documcnt, or direct it to bl.' prrsumed as 
18n, § 803, C. P. A. 1920, § 324 (" A court of aUeged); § 11554 (either party "shall if re
record, other than a justice's court in a city, quired deliver to the other party" "a copy of 
has power to compel a party to an action any instrument of writing whereon the action 
pending thercin to produce and discover, or or defense is founded or which he intends to 
to give to the other party an inspection and offer in evidence at the trial"; on refusal, the 
copy or permission to take a COpy or photo- original shall be excluded from evidence) : 
graph, of a book, document or other paper, or Oklahoma: Compo St. 1921, §§ 634, 635 (sub
to make discovery of any artide or property, stantiaUy like Oh. Gen. Code Ann. §§ 11552, 
in his possession or under his control relating 115M) ; 
to the merits of the action or of the defence Oreoon: Laws 1920, § 533 (like ClI\. C. C. P. 
therein"); C. P. A. 1920, §§ 325-328, 345 § 1000, omitting "upon notice." sub~tituting 
(proceedings rcgulated; the rules of practice "any book, document or paper" to describe 
win regulate the procedure; upon refusal to the material, and substituting, "neglect or 
comply. the Court may dismiss II. cumplaint refuse" obedience for "refusc" compliance); 
or strike out an aIlswer, etc., or bar a par- Pell1l8yltania: St. 1198, Feb. 2i, § I, Dig. 
ticular elaim or defence, or, for refusal to 1920, § 10296, Evidence (Courts Brc to hllvc 
allow inspection and coPY, cxclude the docu- power, in a pending action, "on motion and 
ment or punish for contempt or both) ; upon good and sufficient CBuse shown by lIffi
North Carolina: Con. St. 1919, § 1823 (like davit or affirmation, and due notice given, to 
N. D. Compo L. 1913, § 7861); § 1824 (like rcquire the parties or either of them to pro
U. S. Code, § 1361, but omitting the Iimita- duce books or 'I'.-ritings in their possession or 
tion as to niles of proceeding in chancery); power which contain evidence pertinent to 
1905, Mills v. Biscoe L. Co., 139 N. C. 524, the issuc," upon penalty, on failure to comply, 
52 S. E. 200 (procedure of inspection con- of judgment of nonsuit or default 3S to the 
sidered) ; subject to which the documents apply) ; 
North Dakota: Compo L. 1913, § 1861 (the Porto Rico: Rev. St. &: C. 1911, § 5358 (like 
Court may "in his discretion and upon due Cal. C. C. P. § 1000); 
notice order cither party to give to the other Rhode Island: Gen. L. 1909, C. 212. § 50 (if a 
within a specified time an inspection and party makes affidavit .. that the opposite 
copy or pcrmission to:take a copy of any books party is in the possession or control of somc 
papers and documents in his possession or document which the applicant is antitled to 
under his control relating to the merits of the examine. and prays for its production," a 
action or the dcfense therein"; on refusals, Court may hear the petition and answer, and 
the Court may exclude the paper from evi- •. if proper, compel the party having the same 
denee or punish the party or hath); § 9960 in his or its possession or control to nllow thl' 
(action against a violation of the laws pgainst applicant to examine the same and if necessary 
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In considering the statutes for this purpose, then, it must be remembered 
that there were already three chief modes available; one of these was the 
right of oyer of docllments liable to profert; the others were the equitable 
bill of discovery and (its related process) the motion at common law for in
spection of documents held under a common interest. (1) For the first, the 
question now was whether oyer was still demandable. (II) For the second 

to take examined copies of the same or have 
such original documents impounded and mILke 
such further order in the premi8e~ as shall be 
just ") ; 
South Carolina: C. C. P. 1922. § (l(j5 (like 
N. C. Con. St. 1919. § 1823); 
South Dakota: Rev. C. 1919. § 2196. Justice 
Courts (" When the cause of action or COUlI

terclaim a'rises upon an account or instrument 
for the payment of money only. the court. at 
any time hefore the trial. may by an order 
require the original to be exhibited for the 
inspection of. and a copy to be furnished to. 
the adverse party. at such time us mlly be 
fixed in the order; and. if such order is not 
obeyed. the account or instrument cannot he 
given in evidence "); § 7212 (like N. Do 
Camp. L. 1913. § 78(ll); 1909. McGeary v. 
Brown. 23 S. D. 573. 122 N. W. 605 (statute 
applied) ; 
Tennes8ee: Shannon's Code. 1916. §§ 5684-
5693 (either party is entitled to discovery" in 
all cases where the same party would by the 
rules of O:!luity be entitled to a discovery in 
aid of such suit ") ; 
Utah: Compo L. 1917. § 7204 (like Cal. C. C. P. 
§ 1000; omitting reference to .. inspection •• ) ; 
Virginia: Code 1919. §§ 6237. 6238 (a party 
may file an affidavit that there is .. a book of 
accounts or other writing. in p('ssession of an 
adverse party or claimant. containing mate
rial evidence for him. specifying with reason
able certainty such writing or the part of such 
book"; if it appears that the affiant" has no 
means of proving the contents" except by the 
desired production, and that the request is 
not tardy and the contents arc •. relevant and 
material." an order may issue; nnd judgment 
of nonsuit or default may be given; this 
method to be an optional remedy alternath'e 
with a bill of discovery in equity) ; 
Vermont: Gen. L. 1917, § 2044 ("Supreme. 
county. municipal and city courts may. in 
the trial of actions at law, on motion and due 
notice thereof given. require the parties to 
produce books or writings in their possession 
or power. which contain evidence pertinent 
to the issue or relative to the action, where 
they might be compelled to produce the 
same by the ordinary rules and proceedings 
in chancery. and if the party fails to comply 
with the order. the court JDay render judg
ment against such party by nonsuit or de
fnult. When an nction is pending in court 
agair.st a person. liS cashier. director or other 
officer of a bank. for a violation of the pro-

• 

visions of the general banki!)g laws of this 
state. or on a bond for the performance of his 
duties as cashier. director or other officer of 
n bank. such court may compel the production 
of the books. papl'rs and records of the bank, 
upon trial. by service of n subprena • duces 
teeum' on the officers of the bank having the 
same in charge"); St. 1919. Apr. 3. No. 126. 
amending Gen. L. §§ 4!J51-4953 (production 
of documents by corporntion) ; 
Wa8hington: R. & B. Code 1909. § 1262 (like 
Cal. C. C. P. § 1000; but defining the mate
Tillins "any book. document or paper") ; 
West VirCiinia: Code 1914. C. 130, § 43 (upon 
affidavit by a party .. that a particular book 
of accounts or other writing or paper is im
portant for him to have in the trial of his 
cause." a subprena d. t. may issue upon" any 
party to the action." to produce the document 
before the court to "be used as evidence on 
the trial"; und unless the opponent can 
prove that he has not control of the document 
or that i\ is "such as should not be used ao 
evidence on the trial." he may be attached. 
and judgment of default or nonsuit may be 

• gIven) ; 
Wisconsin: Stats. 1919. § 4182a (special 
regulations for insurance companies' records) ; 
§ 4183 (like N. D. Compo L. § 7861); Circuit 
Court Rule IS under § 4183 (application may 
be made by either party for documents 
.. which may be necessary to enable the ap
plicant to frame his complaint answer or 
reply. as the case may be. or which shall be 
material to any application made by him for 
Rny provisional remedy"; or by either party, 
after issue joined. for documents in the op
ponent's .. possession or control. on which his 
action or defense is founded or which may be 
necessary to enable the party applying there
for to prepare for trial"; on failure without 
excuse to comply. judgment may be given after 
striking out the complaint reply or answer) ; 
Wyoming: Compo St. 1920. §§ 5855-5858 
(like Oh. Gen. C. Ann. §§ 11551-11554). 

The rulings interpreting these statutes will 
not be given here (except upon some general 
questions ensuing). because they depend so 
much upon the special wording of the local 
statute. and because they cannot be fully un· 
derstaod without examining the orthodox 
chancery rules, ",hieh are without the present 
purview. The annotatioDs to the above col
lections of statutes contain in most instances 
the relevant ",lings in the respective juris
dictions . 
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and third,the questions were (1) whether the discovery-process of Chancery 
had been transferred to the common~law Courts, so as to grant or enlarge 
the right of inspection before trial; and (2) if it had been thus transferred, 
whether the discovery-process itself had been enlarged, so as to include even 
more than had been obtainable in equity, i. e. to include inspection of the 
adversary's own documentary evidence. 

These questions depended in part upon the words of the statutes and in 
part upon the supposed objects of the reform; and upon the latter considera~ 
tion it is relevant to remember that at the same time as these statutes, or 
just previously to them, the opponent's privilege to withhold his own testi~ 
mony at the trial (post, § 2218) had almost everywhere been abolished. 

§ 1859a. Same: Civil Opponent's Docnments; (I) Oyer v. Qne 
of the recommendations of the Practice Commissioners in England in 1831 1 

was that the principle of oyer be extended to include all. documents pleaded; 
and the result, though long-deferred, of this recommendation was the 
abolition, in 1852, of profert as a r~quirement and the implied retention 
and enlargement of 0~'er.2 This implication the Courts confirmed.3 In 
the United States, a few statutes have expressly made a similar enlargement.4 

§ 1859a. ! Quoted an/c. § 1858. par. 1. bond or other instrument sued on, tlpon notice 
: St. 15 & 10 Viet. c. 70. §§ 55,56 (the terms to the attorney of the party"); FlOTilla: Rev. 

are quoted in the next note). Gen. St. 1919. § 2626 (like St. 15 & 16 Vict. . 
; 1860, Penarth Harboul" D. & R. ('0. 1'. c. 76. § 55, abolishing profert and oyer, but 

Cardiff W. Co., 7 C. B. N. s. 816 (Wmes, J.: entitling the opponent to set out the document 
"Tl.e 55th section, which abolishes profert and ill his pleading); 11linoi3: Rev. St. 1874, 
oym', is not the material one, but the 56th, e. llO, § 20 ("It shal1 not be 1,e~easary in any 
which provides that' a party pleading in all- pleading to make profert of the instrument 
swer to any pleading in which any document alleged; hut in any action or defence upon an 
is mentioned or referred to shal1 be at liberty instrument in writing, whether under seal or 
to set out the whole or Buch part thereof us not, if the Bame is not lost or destroyed, the 
may be material'; ••. that gives him the opposite party may have oyer thereof and pro
right to set out any document mentioned or ceed thereon in the same manner as if profert 
referred to in his opponent's pleading, whether had. been properly made according to the 
under seal or not, and by necessary implication common law"); 1820, Mason't·. Buckmaster. 
it gives him a right to apply to the Court for Breese 27 (under the early statute, profert was 
inspection and a copy, in ordcr to enable him- not necessary for a note sued on, since the 
self to do so"; Williams, J.: "I think we arl! Court on plea of oyer could order production) ; 
bound to take care that a party shal1 not in- 1894, Lester v. People, 150 Ill. 408, 417, 23 
cidentally be prejudiced by a provision which N. E. 387, 37 N. E. 1004 (the statute does not 
has • diverso intuitu,' by abolishing profert., apply to documents u&ed as e~idence only) ; 
deprived him of that advantagc"; but tho St. 1907. June 3, p. 443, § 34 (reenacts the fore
majority did not desire that the inspection going e. 110. § 20); Massachmett/$: Gr;a. L. 
could extend beyond sealed instrumrnts; in 1920. e. 231, § 7 ("Written instruments" shall 
1852, Lord Camphell had said 'obiter' in Doo he declared on, except insurance policies, by 
v. Roe, 1 E. & n. 279, 285. thut inspection setting out a copy or the part relied on, or the 
could always be obtained "where an action is legal effect; .. if the whole contract is not set 
brought on an instrument"); 1860, Price v. out, a eopy or the original. as the Court may 
Harrison, 8 C. B. N. s. 617, 635 (Williams. J.: require, shall be filed upon motion of the de
"It may now be considered as fully established fendant," and the copy may be made a part 
in all the courts that the right to inspect [in of the record as if oyer had been granted; 
analogy to oyer] extends to any writing, .. no profert or excuse therefor need be inserted 
whether under seal or not, which is relied on in a dec!aration "); ibid. c. 231, § 32 (similar 
by the other side as the foundation of his for instruments in an answer or subsequent 
claim or defence"). pleading); Virginia: Code 1919, § 6082 ("It 

'.4labama: Code 1907, § 5326 (no profert shill not be necessary ••• to make pro[el t of 
is required; but" at any time previous to any deed. letters testamentary. or commission 
triai the defendant may have inspection of the of administration; but a defendant may have 
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r"1859b. Same: (II) Adoption of Chancery Rule; (1) Time of Dis
closure. In England the statutes which purported to deal with these 
practices were passed as a result of the general agitation for reform headed 
by Lord Brougham and Lord Denman. They had been recommended by 
the Practice Commissioners in a cautious wa~', as early as 1830; but they 
were not enacted until 1851 and 1854. 

In the United Statcs the earliest statute seems to have been that of the 
Federal Congress in 1i89, followed by Pennsylvania, in 1798, and this closely 
by Georgia, in 1799. But the movement for revision and codification in 
New York, a quarter of a century later, seems to have been the signal for a 
general progress, or at least to have attracted more attention and to have 
furnished more frequently (in the statute of 1828) a model for adaptation 
than the earlier statutes for which Congress and the States of Pennsylvania 
and Georgia are entitled to credit. 

In applying these statutes, several distinct questions of principle (as already 
noted) are presented: (1) first, whether the Chancery process of inspection 
before trial was transferred to common-law Courts. 

(1) In the great majority of these statutes, their express terms make it 
clear that in common-law proceedings a mode has been sanctioned for ob
taining inspection and copy before trial. 

But in those statutes of which the Federal law is the type,l the enactment 
does no more, in form, than nullify the opponent's common-law privilege 
(post, § 2219) of withholding in general his documentary evidence at the trial, 
i. e. it merely authorizes the Court to "require the parties to produce books 
or writings in their possession." Thus the doubt arises whether this provision 
was intended not only to take away the above privilege at the trial, but also 
to require the furnishing before trial of an opportunity of inspection and 
copying. The argument against the larger view of the statute's intention 
has been thus phrased: 

1853, CURTIS, J., in Iasigi Y. Brown, 1 Curt. 401: "By the common law, a notice to 
produce a paper merely enables the rarty to give parol e,,;dence of its contents, if it be 
not produced. Its non-production has no other legal consequence. This act of Con~ress 
has attached to the non-production of a pa~r, ordered to be produced at the trial, the 
penalty of a ll!>nsuit or default. This is the whole extent of the law. It does not enable 
parties to compcl the production of papers before trial, but only at the trial, by making 
such a case, and obtaining such an order as the act contemplates. . . . I think the Court 
should not decide finally 011 the materiality of the paper, except during the trial; because 
it would occupy time unnecessarily, and it might be very difficult to decide beforehand, 
whether a paper was pertinent to the issue, and whether it wItS so connected with the case, 

oyer in like manner as if profert were made ") ; unless a copy is annexed to or filed with the 
West Viroinia: Code 1914, c. 125, § 33 (likc pleading). 
Va. Code, § 6082); 1905, Riley». Yost. 58 In Tennes«ee, it may be assumed that oyer 
W. Va. 213, 52 S. E. 40. survives: Shannon's Code 1916, § 4608 

The following statute seems to belong here: (" Profert shall be required as heretofore "). 
MiII8. Code 1906, § 735, Hem. § 518 (for" any § 185gb. 1 Including those of Alabama, 
writing of which profert is made or ought Arkansas, Delaware, District of Columbia, 
to be made," no evidence shall be admitted Florida, Georgia. Illinois, and Pennsylvania. 
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that a Court of equity would compel its production. points could ordinarily be 
decided without difficulty during a trial, after the nature of the case, and the posture and 
bearings of the evidence are seen." 

That this illiberal and unprogressive view is unsound is sufficiently indicated 
in the following passages: . 

1895. SmoNToN, .J., in Lucker v. PhlEniJ: Assurance Co .• 6i Fed. 18: "It seems to be a 
narrow construction of § i24 to limit its operation to the actual trial. Its purpose clearly is 
to provide a substitute for a bill of diseovery and to secure at law the purposes which such a 
bill would subserve; all the cases recognize this. On a bill for diS<'overy, necessarily the fact~ 
sought would be discovered before trial. Besides this, the section says that this order for 
the production of papers can be made 'in cases and under where the~ .. might 
be compelled to produce the same by the ordinary rules of proceeding in chancery'; the 
proceedings in chancery require the deposit of the papers callefl for \\;th the clerk, who upon 
notice produces them in court or before the examiner. There is another point of view of 
this matter. The object of a motion of this character is to enaLle a party, in advance of 
the submission of the issue, to ascertain the strength or weakness of his case. An inspec
tion of the papers may end the case. It is better to reach this result in this short wa~' than 
in the middle of a trial." 

1900, BUADFoRD, J., ill BkJcde Co. v. Bancroft Co .. us Fed. liS, 182: .. ~(} reason is per
ceived why a Court of law after issue joined ill an action pending therein should have greater 
difficulty ill determining the pertinency of evidence contained in documents of which pro
duetion before trial is sought than a Court of equity in deciding on the propriety of com
pelling discovery or production of similar documents for inspection before trial in aid of 
the plaintiff's or defendant's case ill an action at law. To adopt the narrower construction 
of § i24 on the ground that a Court of law cannot well ascertain after issue joined but before 
trial the pertinency of the contents of books or writings would practically involve condem
nation of the long established and beneficial practicc in chancery of awarding discovery or 
production of documents in aid of an action at law .... It is, and was at and prior to the 
time of the passage of the Judiciary Act, within the settled jurisdiction of chancery and a 
usual practice to order production before trial of un action at law of documents (.'olltaining 
pertinent evidence for inspection by a party having the requisite interest therein and desir
ing to use the same in preparing himself for trial. It must be assumed that Congress in 
passing the Judiciary Act was aware that the 'circum~tances' under which production might 
be compelled in chancery embraced cases where the purpose of the party applying was to 
inspect, examine, and take copies of the books or writings before the trial of an action at 
law in order to prepare for such trial. It is reasonable, then, to conclude that the statute 
authorizes the Court. in actions at law to order production for inspection, after issue joined. 
in all cases and under all circuDlstances where it might have been ordered in chancery in 
aid of parties to such actions, and that this Court sitting as a Court of law can in such 
actions under pain of nonsuit or default enforce the production of books or \vritings to the 
same extent and for the same as when sitting as n Court of equity and compelling 
production in aid of such Unless the tenns 'in cases and under circumstances 
where they might be compelled to produce the same by the ordinary rules of proceeding 
in chancery' are to be wrested from their natural meaning, it is difficult to perceive that 
production before trial is not equally with production at the trial within the scope of the 
provision. There is no sufficient warrant for an assumption that Congless intended that 
production of books and writings for inspection should be had only at the trial. Such 
a practice would in many instances be inconvenient, dilatory, and expensive, with nothing 
to justify it, leading to postponements to allow time for inspection and calculated to embar
rass or defeat the due administl'ation of justi<.oe." 
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Such, was the view taken in the greater number of Federal circuitsj2 but. 
the illiberal view, after long conflict of rulings in the intermediate courts, was 
finally sanctioned by the Federal Supreme Court.3 

In some of the other jurisdictions having statutes of similar form the 
liberal view has been judicially adopted, i. e. that a mode of obtaining in-
spection and copy before trial is provided in them.4 . 

§ 1859c. Same: Statutory Rule; (2) Opponent's Own Case not Disclos
able. Supposing the statutory process to have provided for inspection 
and copy before trial, the question next arises whether, as regards the 
class of doclIments obtainable, the scope of the process is merel~' coexten
sive with the equitable bill of discovery or is larger than that. Did the 
statute not only supply to common-law Courts a speedy mode of doing 
what could have been done by applying to Chancery and thus merely 
enlarge the scope of the common-law motion (ante, § 1858) to equal that 
of the chancery bill, but also enlarge the statutory process beyond that of 
the chancer~' bill? The question is one of vital principle, since the chan
cery bill of discovery, as already n<?ticed (ante, § 1857), did not presume 
to doubt the general common-law doctrine that there is no right of 
inspection of the adversary's own documentary evidence. \Yas all advance 
in this respeGt inter.ded to be made by the statute, and was the enlight
ened step (anf~, § 1847) intended to be taken of conceding the right of 
prior inspection and copy of even the adversary's own documentary evidence? 

On the one hand, some of the statutes make expressly a negative answer, 
in that they declare the inspection obtainable "under the circumstances 

2 1879, Chonte. J., in U. S. 11. Hutton, 10 substitutc for thc bill of discovery"); N. H. 
Ben. 26S; 1895, Lucker v. Phamix Assur. Co., 1917, Lncoss r. Lebanon, 78 N. H. 413, 101 
67 Fed. 18 (rcviewing thc conflict of rulings; Atl. 364 (personal injury: the power to comp!'1 
quoted 3upra): 1898, Ryder D. Bateman. 93 disclosure of documents by a party at the trinl 
Fe-1. 31, Hnmmond, J.: 1900. Bloede CO. D. implies also, without exprcs.~ statutory pro-
Bun('rtlrt Co .• 98 Fed. 175 (quotcd 3upra); vision, the power to require discovery be/ore 
1902, Gray.'. Schneider, C. C., 119 Fed. 474. trinl: rational opinion by Young, J.): Pa. 

a .1cr,r..rd: 1896, U. S. ~. National Lead Co., 1837, Arrott D. Pratt, 2 Whnrt. 565. 
75 Jo\.-d. 94 (going upon the strict senile of the Contra: Ill. 1894, Lester t'. People. 150 1\I. 
words of the statute. "on the trinl"): 1907, 408, 419, 23 N. E. 387, 37 N. E. 1004 (the 
Cll88att ~. Mitchell C. & C. Co., C. C. A., stntute docs not authorize a compulsory sub-
150 Fed. 32, 39 (careful but unconvincing mission to in~pection hy the opponent before 
opinion by Lanning, J.: Buffington, J .• partly trial in prpparation therefor): Po. 1890, Raub 
dissenting): 1907, Webster Coal & C. Co. 11. V. \'0.11 Horn, 133 Pa. 573, 574, 19 Atl. 704 
Cassatt. 207 U. S. 181,28 Sup. 108 (rew,rsing ("uniform practice under the Act" recognizes 
Cassatt 11. r.!itchell C. & C. Co., 6llpra. but on no right to inspt'ction before trinl: such in-
nnother point); 1911. Carpenter v. Winn, 221 spection is therefore confined to the eommon-
U. S. 533, 31 Sup. 683 (commented on in Ill. law doctrine as to "parties having a common 
L. Rev. VI, 266): 1916, Gcnl'ral Jo'i\m Co. 1'. interest in the instrument": the opinion does 
Sampliner, Oth C. C. A., 232 Fed. 95 (Carpenter not give due consideration to the authorities) : 
r. Winn followed). Wis. 1919. Cousins r. Schroeder, 169 Wis. 438, 

4 Ga. 1854, Faircloth v. Jordan, 15 Ga. 511. 172 N. W. 953 (applying Stats. § 4096, and 
515: Ill. 1904. Swedisb-Americnn Tel. Co. r. following Carpenter ~. Winn. U. S., supra). 
Fidelity & C. Co., 208 Ill. 562, 70 N. E. 708 Of course. the common-law practice (ante, 
(Lester v. People. infra, repudiated; the power § 1858) remains unless superseded by the 
is to require production, "whether before the statute: 1851, Bluck r. Gompertz, 7 Exch. 67 
trial, for tho purpose of preparing for the (netion on n b'Uarantee us to bills of exchange; 
snme, or at the trinl, to be used as evidence": inspection allowed): 1890, Raub ~. Van Horn, 
~'Seet. 9 was intended in actions at law to be IIUprO. 
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determined by the ordinary rules of proceeding in chancery." I On the other 
hand, some statutes make it clear that the scope of a chancery bill was not 
to be the limit of the statutory process.2 There are, however, also certain 
statutes which either contain no significant words of definition, or use a 
general phrase describing the documents as "pertinent to the issue" or 
"relating to the merits of the action or defence" or "relating to any matter 
in question." C nder such statutes it is easy to see that a progressive and 
enlightened view (ante, § 1847), discarding the sportsman's theory of litiga. 
tion and obliging the adversary in ordinary cases to disclose his documentary 
evidence, might justly have been taken in the application of the statutory 
process.3 But it is regrettable to notice that this has rarely been done; the 
instincts of professional technicality and conservatism have been too strong, 
and the limitations of the orthodox bill of discovery have been perpetuated.4 

That this has resulted, in many instances, in doing violence to the broad lan
guage of the statutes is plain enough; whether it is also a disobedience to the 

§ 1859c. 1 Such, for example. is the Federal 
statute, and Ruch its necessary npplicntion: 
1806, Hylton's Lessee~. Brown. 1 Wash. C. C. 
298,344: ISIS. Bas v. Steele. 3 Wash. C. C. 381. 
386; 1885. Boyd t·. U. S .• 116 U. S. 616. 6:31. 
6Sup. 524: 18!)4. Kirkpatrickt'. Pope Mfg. Co .. 
61 Fed.46: 1598. Ryden. Bateman, 93 Fed.31: 
1916. Wolcott t'. National Electric S. Co .• 
D. C. Mass .• 235 Fed. 224 (under new Rule 
58. Fer\.'ral Equity Rules. 1912. the scope of 
discovery is no different). But the change 
of 1912 has been otherwise construed for 
interrol!:atories: ante. § 1856b. n. 1. and 
rulings cited in Mr. W. R. Lanc's article 
cit cd arlte, § 18560, notc 3. 

So also under thc original English statute of 
1851: 1852, Hunt v. Hewitt. 7 Exch. 236: 
1859, Metropolitan S. O. Co. v. Hawkins. 4 
H. &: N. 146: 1859. Shadwell I). Shadwell. 
6 C. B. N. s. 679; 1859. London Gaslight Co. 
r. Chelsea. 6 C. B. N. s. 411: 1868. Boyd v. 
Petrie. L. R. 5 Eq. 290; 1871. Wilson v. Thorn
hury. L. R. 17 Eq. 517; 1875. Vale v. Oppert. 
L. R. 10 Ch. App. 340: 1878. Taylor v. Batten. 
L. R. 4 Q. B. D. 85; 1881. Dauvillier v. 
Myers. L. R. 17 Ch. D. 346. 

I As. for example. in California. by a pro
vision that the adversary refusing inspection 
may be prohihited from using the document in 
evidence at the trial; this could apply only to 
docume'lts in support of the adversary's own 
casc. 

I This has been done in New York, for ex
ample: M~. J. Daly. in Thl' Brief, vol. II. 
p. 308, quoted supra. § 1856; 80. too. now ~n 
Massachusetts and elsewhere: 1912. Looney 
If. Saltonstall. 212 Mass. 69. 98 N. E. 698 
(semble. under St. 1909. c. 225. quoted ante. 
§ 18560. the discovery is not limited to the 
party's own case): 1918. Fox v. Derrickson. 7 
Boyce Del. 129. 104 Atl. 155 (salc of tomatoes: 
the discovery includes not merely papers conati-

tuting thc cause of action. but" all documents 
relating to the merits of thc case "); 1917. 
Lacoss tI. Lebanon. 78 N. H. 413. 101 Atl. 364 
(personal injury; photograph of machinery 
made by defendant. required to be discovered; 
that it evidenced facts also involved in the 
defendant's casc. held not to prevent dis
em'ery: P. S. 1891. c. 224. §§ 13. 14. dis
tinguishing between 0. deposition and a party's 
discovery. explained). 

4 Such has been the interpretation in Eng
land. even under thc unqualified tenus of the 
Rules of 1883: 1881. Bewickc v. Graham. L. R. 
7 Q. B. D. 400; 1883. Attorney-General v. 
Emerson. L. R. 10 Q. B. D. 191: 1883. 
Kearsley tI. Philips. L. R. 10 Q. 13. D. 465; 
1883. Re Piekering. L. R. 25 Ch. D. 247: 
1893. Lewis v. Londesborough. 2 Q. B. 191: 
1895. South Staff. T. Co. 11. Ebbsmith. 2 Q. B. 
669; 1899. Attorney-General t •• Newcastle
upon-Tyne Co., Z Q. B. 478 (documents which 
impeach the defendllnt's case. though they do 
not support the plaintiff's case. are privileged ; 
precedents examined); 1906. Nelson &: Sons 
11. Nelson Line. 2 K. B. 217 (discovery from a 
nominal plaintiff); 1920. O'Rourke v. Dar
hishirl'. A. C. 581. 

So in Canada: 1872, Stovel v. Coles. 4 Onto 
Ch. C. 9; 1910. Von Ferber t'. Enright. 19 
Man. 383 (a party is still "not entitled to 
discovery of thc evidence which relates ex
rlusively to the case of the opposite party"). 

So also in sC"eral of the St(lte Courts: 1894. 
Lestcrt'. People. 150 Il1. 408. 418. 23 N. E. 387. 
37 N. E. 1004; 1921. Statcr. Minneapolis Cold 
Storage Co.. Minn. ,184 N. W. 854 (de
linquent taxes); 1832, Townsl'nd v. Lawrcnce. 
9 Wend. N. Y. 458 ("the object of the statute 
was to substitute the rule of court in place of 
a bill 01 discovery"); 1893. Arnold v. Pawtuxet 
V. W. Co., 18 R. 1. 189. 194.26 At!. 55. 
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intended wishes of the Legislature is a matter for mere speculation; but in 
any event these Courts have lost an easy opportunity to take a creditable 
part in effecting solid legal progress with the powerful means freely placed 
in their hands by the Legislature. 

§ 1859d. Same: Statutor;v Rule; (3) Relevancy; Specification of Docu
ments; Opponent's Oath; Copies; Impon n ding. The Chancery rule, it 
will be remembered, applied only to relevant documents, 8pecifically de
.vcribed, and existing in the opponent's p088e88ion or control, and this limita
tion tends to be preserved under the statutory rule. l In Chancery, there was 
here much learning as to the concl'IMivene88 of the opponent'8 oath as to the 
relevancy of the document and the fact of his possession.2 

The discovery authorized by the statutes usually includes, in express words, 
an opportunity to make and take a copy, and not mereiyto inspect the originaJ.3 

§ 1859d. 1 England: 1917, 1'he Consul matter, held compellable to state the entire 
Corfitzon, A. C. 550 (prize claim of condem- contents for the judge's decision). 
nation of ship on the ground of contraband Another question arising under these stat
cargo: defining the limits of the judge's power utes is the burden of proof where the opponent 
to specify documents): Canada: 1918, Royal denies possession: 1908, Schlesingertl. Ellinger, 
Bank 11. Wallis, 41 D. L. R. 383, Alta. (mode. 134 Wis. 397, 114 N. W. 825. 
of specifying contents of a ledger). The primitive and childish technicality with 

United States: 1908. Oro W. L. & P. Co. which some Courts still handle this part of 
v. Orovillc, C. C. N. D. Cal., 162 Fed. 975 procedure may be seen in the following ruling. 
(the relevancy of the documents shown must dated not 1414, nor 1814, but 1914: State t'. 

be IlS fully shown, under the statutory rule, Trimble, 254 Mo. 542, 163 S. W. 860 (appeal 
as under the former Chancery practice): 1921. from un order granting discovery to plaintiff: 
Burleson Mica Co. ~. Southern Exp. Co., - the action WIlS for the death of a track-watch-
N. C. ,109 S. E. 853 (non-delivery by a man. said to have been killed by train No. G 
bailee: plaintiff's application for inspection of running with no headlight: the discovery 
papers. under Cons. St. §§ 1823, 1824, held not asked for covered all train sheets, etc., as to 
sufficiently specific). all trains on that night at that place, but the 

But such rulings seem an unCortunate loss discovery conceded by defendant covered only 
oC an opportunity for progress; the old Chan- train sheets, etc., for No.6: held that the 
eery practice of discovery was a stench on the order of the trial judge granting the plaintiff's 
threshold of justice: why keep any of its request was "absolutely null and void," un
nauseous clements? Compare the simple amendable and inCllrllble, by reason of its ex
practice under a subpama d. t. against a third ceBsive scope: any the slightest excess in 
person (post, § 2200). discovery-orders beyond the exact limits oC 

This rule must be distin!,.'uished from the the legislative authority being a Violation of 
ILnalogous questions which arise under the the Constitution: the opinion must be read 
party's documentary privilege (post, § 2200), to be appreciated; here may be noted that its 
lind the client's privilege for documents com- doctrine not only commits the absurdity of 
municatcd to his attorney (post. § 2318). declaring civil discovery protectible under the 

2 Langdell, Equity Pleading, §§ 164, 169: Constitution, but humiliates the Judiciary by 
England: 1855, Adams v. Lloyd, 3 H. & N. announcing that the Legislature in its statuto 
351. 361: 1891, O'Shea v. Wood, Prob. 237, on this subject "limits the authority of the 
286: 1912, British Ass'n of Glass Bottle Courts of this State": if Courts had exercised 
Mfrers. 11. Nettlefold. A. C. 709; Canada: more of their legitimate authority in the 
1912,StapleYll.Canadian P.R. Co., Alta. S. C.. machinery of justice. and less of their inter-
6 D. L. R. 97, 180: 1912. MacMahon v. Rail- ference in economic matters, the Nation would 
way P. Ass. Co., Onto H. C. J., 5 D. L. R. 423 he better off). 
(cross-examination of tho opponent: learned 3 1922, Re Becker, Sup. App. Div., 192 
opinion by Riddell. J.): United States: 1906, N. Y. Suppl. 754 (mayor's records; "the 
Nelson V. U. S., 201 U. S. 92, 26 Sup. 358: right oC inspection includes the right to 
1918. Swepston V. U. S., 6th C. C. A., 251 copy"). 
Fed. 205 (accused's "disavowal by sworn an- Whether the applicant party may himself 
swer or otherwise is not conclusive" in pro- make the cOP/l from the document at the officr 
ceet\ings for contempt): 1916, RUBsellll. Bush, of the producing party. or whether he is obliged 
19G Ala. 309, 71 So. 397 (witno.!ss who had to be satisfied with a copy made and furnished 
destroyed Ii letter eontainjng aome irrelevant by the latter, is an interesting and often im. 
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Whether the originals may be impounded, in the Court's discretion, is a larger 
question, whi'.!h involves also the practice under the ordinary process of sub
prena 'duces tecum' (post, § 2200). 

§ 185ge. Same: Statutory Rule j (4) Consequences of Refusal to Dis
close. The statutes usually provide, as a means of enforcement, in case 
of the opponent's reju,Yal to allow in:~pection of copy before trial, (a) that 
the judge may direct the jury to presume the document to be of the tenor 
alleged by the demandant, or may refuse to allow the opponent to prove it 
as a part of his own case; 1 and (b) that a judgment of nonsuit or of default 
may be entered; the latter provision being not' per se' a penalty but merely 
a remedial measure.2 

§ 1859f· Third Persons' Docnments. A bill of discovery does not lie 
against a third person not a party, either for his testimony or for docu
ments in his possession (ante, § 1858, par. 6). But in a few jurisdictions 
a wise regard to the due flexibility of procedure has led to the statutory 
authorization of such documentary discovery.l The same considerations 

portant point of practice: 1905, Olmerod lI. 

St. George's Ironworks, 1 Ch. 505 (approving 
the Cormer alternative). 

§ 18S9c, 1 Kan. 1920, Stone lI. Jarbalo 
State Bank, 107 Kan. 332, 190 Pac. 1094 
(deCendant's copy of a contract, demanded 
under C, C. P. 1915, § 7270, but not produced 
for inspection before trial, held properly ex
cluded when olTered by defendant at trial: 
inColmality oC notice held not material: posses
sion oC document by deCendant's employee held 
no excuse); N. J. 1884, Brown v. Farley, 
38 N. J. Eq. 186, 190 (defendant reCusing to 
produce his deed for inspection and photo
graphing, not o.lIowed to give it in evidence, 
under express statute); 1897, Flemming v. 
Luwleas, 56 N. J. Eq. 138,38 Atl. 864 (similar: 
the statute is "a mere declaration oC a power 
which already existed in the Court"). 

2 Fed. 1908, Hammond Packing Co. r. 
Arko.nsas, 212 U. S. 322, 342, 350, 29 Sup. 370 
(anti-trust statute; constitutionality aftitllled 
oC St. 1789, § 15, Rev. St. 1878, § 724, giving 
power to enter judgment by default against a 
party reCusing to obey an order to produce 
books or evidence; distinguishing Hovey v. 
Elliot, 167 U. S. 409, which dealt with punish
ment Cor contempt decreed without a hearing) : 
Ala. 1916, Russell v, Bush, 196 Ala. 309, 
71 So. 397 (party destroying purposely a letter 
called Cor); Ill. 1911, Walter Cabinet Co. v. 
Russell, 250 III. 416, 95 N. E. 462 (in the 
absence oC express statutory authority, the 
trial Court cannot enter judgment against 0. 

claim, Cor non-production oC documents); 
Ind. 1920, Kwiatkowski v. Putzhaven, 189 
Ind. 119, 126 N. E. 3 (statute valid; but the 
party cannot be held in contempt until a 
judicial order has been made upon him to 
answer, with an opportunity to comply, sub
tiequent to a reCusal beforcamaster or notary) : 

I a. 1907, Free v. Western U. Tel. Co., 135 Ia. 
69, 110 N. W. 143 (method of penalizing a 
refusal by entering judgment, etc., considered) ; 
Mo. 1912, Miles v. Al'Dlour, 239 Mo. 438, 
144 S. W. 424 (applying Rev. St. 1909, §§ 6361, 
6389); N. Dak. 1906, Hanson 1l. Lindstrom, 
15 N. D. 584, lOS N. W. 798 (plaintiff failed 
to supply on demand before trial a copy of a 
contract, for the defendunt's use in preparing 
his answer; on the facts the statute, Rev. C. 
1899, § 5644, was hcld not applicable); Wa8h. 
1906, Lawson v. Black Diamond C. M. Co., 
44 Wash. 26, 86 Pac. 1120 (Code &: Stats. 1897, 
§ 6047, construed in relation to ib. §§ 6009, 
6113, providing for giving judgment against 
a party refusing to answer interrogatories dis
covering documents); Wis. 1904, Roberts v. 
Francis, 123 Wis. 78, 100 N. W. 1076 (penalty 
Cor non-production, not enCorced on the facts). 

§ 1869[. 1 ENGLAND: 1854, St. 17 &: IS 
Viet. c. 125, §§ 47, 48 (pro\ides Cor interlocu
tory production of writings by witnesses on 
tel'ms to be imposed by the judge); 1907, 
L'Amie v. Wilson, 2 Ir. R. 130 (appl~ing 
St. 1879, 42 Viet., Bankers' Books' Evidence 
Act, c. 11, § 7, a.~ to the mode oC obtaining 
inspection oC a third person's account in a 
bank). 

CANADA: Alta. Rules oC Court 1914, 
No. 385 (the Court may order a v.itness to 
produce documents on examination beCore 
trial); B. C. Rules oC Court 1917, No. 489 
(o.ny person may be required to produce 
documents at any stage); Onto Rules of Court 
1913, No. 341 (a person on examination beCore 
trial may be ordered to produce any document 
which "he could be required to produce o.t 1\ 

trial"); Rules oC Court 1913, No. 350 (when 
a non-party possesses 0. document liable to 
production at the trial, the Court may direct 
.. the production and inspection thereoC" he-
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which apply to interrogatories of discovery to a third person (ante, § 1856d) 
here also demand a liberal and flexible rule. 

A special class of statutes, not related in origin to any of the preceding 
kinds, is formed by those which, in permitting the partY'8 use of copies of 
docllments, usually being in a third person's posses8ion, require the party in
tending to use one to show the copy or the original before trial to the opponent, 
so that the latter may by comparison with the original protect himself against 
imposition. Such a provision is a genuine exception to the common-law rule 
against requiring disclosure of evidence before trial (ante, § 1845). This 
measure has been taken in many jurisdictions for certified copie8 of recorded 
deeds in general; 2 for reports of surveyors; 3 for copies of abstracts of title 
whose originals are in the control of some conveyancer or title-guarantor and 
are by statute made usable under the principle already examined,4 and for 
copies of sundry documents.s 

§ 1859g. Criminal Cases. At common law, no right of inspection of 
documents before trial was conceded to the accused; 1 and of ;course the 
privilege against self-crimination prevented any such concession to the prose-
cution (post, § 2264). . 

But the same considerations of fairness whieh led to the statutes providing 
for a list of witnesses to be furnished the accused (ante, § 1851) call also for 
conceding the opportunity of inspection of documents; the danger of an 

fore trial, and the prcparation of a certified 
copy); Yukon: Con sol. Ord. 1914, ('. 48, 
Rule 278. 

The following ruling holds such a statute 
to be constitutional: 1906, Washington Nat'l 
Bank V. Daily, 166 Ind. 631, 7i N. E. 53 
(cited post, § 2193. n. 3). 

2 The statufes are colleeted allte, § 1651. 
3 The statutes are collected ante, § 1665. 
4 The stntutes are collected ante, § 1705. 
5 The following statutes have already been 

set out elsewhere, for other principles: CAN
ADA: DOni. Rev. St. 1906, C. 145, Evicl. Act. 
§ 28, as amended by St. 1921, C. 18 (reasonable 
notice, not less than seven days, required for 
using certain certified copies; cited ante, 
§§ 1651, 1680, 1681); Alta. St. 1910. 2d seBS., 
c. 3, § 50 (cited antc, § 1223); B. C. Rev. St. 
1911, C. 78, § 39 (like Dom. Evid. Act, § 28) : 
§§ 40, 42 (notice of copy of will; cited anle. 
§ 1681); § 45 (notice of copies of deeds, etc.; 
cited ante, § 1651); § 46 (notice of commercial 
documents; cited anle, § 1223); llan. Rev. 
St. 1913, c.65,§ 22 (like Dom. Evid.Act,§ 28); 
§§ 27, 28 (likc Onto Re\,. St., c. 76, § 49, substi
tuting three days, for the counter-notice); 
N. B. Consol. St. 1903, C. 127, § 35 (telegrams; 
cited post, § 2154); § 41 (incorporation
document; cited ante, § 1680); § 63 (regis
tered conveyances in general; quoted ante, 
§ 1225); § 69 (notice of sale under mortgage; 
cited antc, § 1225); N. Sc. Rev. St. 11l00. 
c. 163, § 22 (probated wills; cited ante, § 1(81) ; 

Ollt. Rev. St. 1914, e. 76, § 43 (probate of wills i 
cited ante, § 1681); § 47 (registered documents i 
cited antc, § 1225); § 49 (commercial docu
ments; cited ante, § 1223); P. E. I. St. 1889. 
§ 43 (cited ante, § 1225); § 48 (cited emie. 
§ 1223); Sask. Rev. St. 1920, e. 44, § 26 
(cited ante, § 1223); Yukon: Consol. Ord. 
1914, C. 30, § 23 (probated wills; cited ante, 
§ 1681). 

UNITED STATES: .Mass. Gen. L. 1920. 
C. 152, § 9 (physician's report of industrial 
accidents). 

§ 18590. 1 1792, R. v. Holland, 4 T. R. 690 
(" the rule for inspection is confined to civil 
cases, and those where the party applying is 
interested in the papers"): 1911, Com. 17. 

Jordan, 207 Mass. 259, 9:l N. E. 809 (cited 
post, § 1863). 

In Farnham v. Colman, 19 S. D. 342, 
103 N. W. 161 (1905). where the defendant. 
charged with murder. asked mandamus against 
the committing magistrate to compel the 
State's attorney to produce a written dying 
dedaTlltion, which he had refused to produce 
un subpoona, the refuBal of the writ was placed 
'JIl other grounds. 

Compare the practice as to inspection of 
chnttels, etc. (post, § 1863), and inspection of 
testimony beforc the grand jury or magistrate 
(ante, § 1850); also the practice as to com
pulsory production by the prosecution at the 
triaL (post, ~ 2224). 
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unscrupulous tampering with documents, and the possibility of manufac
turing a refutation, are here far less than for witnesses: 

1888, CARPENTER, J., in Daly v. Dimock, 55 Conn. 579, 589 (granting an order for the 
inspection of testimony at the coroner's inquest): "The argument that the \\Tit ought not 
to be granted because it is the indicted party who asks for it, is not a very weighty one. 
The law every man to be innocent until the contrary appears; and its policy is 
to give every man accused of crime a reasonable opportunity to prepare and to 
a jury his defense. The State does not desire to procure convictions by any unfair conceal
ment or surprise. It concerns itself quite as much in having the innocent acquitted as in 
having the guilty convicted. While it affords every reasonable facility for the prosecution 
of offenders, it is no less solicitous to give to every accused person a fair and reasonable 
opportunity to make his defense." 

Thus far, however, this just concession has been made in only a few juris
dictions.:! 

§ 1860. Same: Other Rules a1Iecting Production of Documenta, Discrimi
nated. These rules for compelling prior inspection and opportunity for 
copying or for excluding a document unless prior inspection and copying 
has been allowed must be distinguished from other rules, bearing upon the 
same situn:tion and sometimes applied in the same statute or decision. 

(1) At common law the party had a privilege 1wt to give testimony or fur
nish documenl8, either before or during trial. The above-mentioned statutes 
have of course equally struck away this privilege so far as it affects the pro
duction at the trial (poat, § 2219). 

(2) At common law, the original of a doc'Ument must be produced, or its non
production excused, by the party desiring to use it. (a) If the party, in pro\'
ing his own case, notified the opponent possessing a document to produce it 
at the trial, and the opponent refused to do so, the party was thereupon 
allowed to use a copy, because the original had proved unavailable for him 
(ante, § 1200). (b) In that situation, if the party was thus forced to use a 
copy, the opponent-poaaeaaor was in consequence, by way of penalty,forbiddell 
thereafter to 'USe the original in contradiction of the tenor of the copy (ante, 
§ 1210). This prohibition, it will be seen, affected only the case where at 
tIle trial production was refused and the party demanding, in proving his 
case, used a copy. But some of the discovery-statutes just examined equall~· 
forbid the opponent's proof of his own case by an original document whi(·h 
he has refused either to show before trial or to produce at the trial (ante, 
§ 1859d) •. 

(3) At common law, a party's non-production at the trial of a relevant 
document was always regarded as allowing the inference, under certain con
ditions, that its tenor was unfavorable to him and was what his opponent 
claimed it to be (ante,.§ 291). The principle has orten been applied to the 

2 1910, State I). Hinkley, 81 Kan. 838, U. S.; motion by accused to have inspection 
106 Pac. 1088 (applying Cr. C. § 209, Gen. of the numbers of the tickets, so as to obtain 
St. 1901. § 6651); 1917, U. S. v. Riera. 10 evidence from Spain; denied, because no 
P. R. 186 (brineina: [lottery-tickets into the necesaity was shown). 
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prescnt situation, by the statutes noted in § 1859 ;i. c. in case of a refusal to 
allow inspection or furnish a copy before trial, the judge rna:.' direct the jury 
to presume it to be the tenor alleged by the party demanding; this measure 
being suitable for a document forming part of the demanding party's case 
and desired by him to be proved (ante, § 1859d). 

(4) The party-possessor's non-product'ion or non-exhibition, on notice, 
whether before or at the trial, by some statutes authorizes the Court to direct 
a jUdgment of nonsuit or default respectively (ante, § 1859d). 

(5) The party-possessor's non-production or non-exhibition, on notice, 
would also, after order by the Court, be a contempt, and this the statutes 
sometimes expressly provide. 

(6) The opponent's failure by affidacit to deny the execution of a document 
is usually, by statute, made equivalent to an admission of its genuineness, so 
that he cannot at the trial dispute its genuineness. This rule (1)08t, § 2595) 
is in form a rule of pleading; yet in policy it rests in part on the consideration 
that in fairness the opponent should give prior notice of his intention to 
dispute execution; it thus works in the spirit of an exception to the general 
common-law principle dealt with in the foregoing sections. 

(7) The statutes authorizing inspection are not intended to override any 
of the settled privileges for withholding evidence (except the general privi
lege of a party-opponent as such). Hence, any order of inspection must be 
subject to an exception for documents falling within one of the privileges. 
The privileges most likely to be invoked are those for trade-secrets (post, 
§ 2213), official secref.~ (post, § 2213), marital cGmmzmications (post, § 2336). 
and client-and-attorney cmnmunications (post, § 2307). 

§ 1861. Docnment shown to Opponent at Trial; Opponent's Inspection as 
malting it Evidence. For the reasons of policy already considered (ante, 
§ 1847, par. 4), the general rule suffers a virtual exception, well recognized 
at common law, where a party, having a document at the trial, uses it for 
any evidential purpose. Here it is no hardship to him, and it is a decided 
dictate of fairness, to require him to submit ,it for the opponent's in8pectian, 
even though the former has not yet technically and finally put it in 

. evidence. 
(a) In the first place, this rule applies where the party's witness employs 

a writing in aid of recollection, whether as a record of past recollection or 
merely to stimulate present rt!Collection; in this aspect it has already heen 
cOllsiderc,d (ante, §§ 753, 762). 

(b) In the second place, when a writing is offered fo a witness for the pre
liminary purpose of testifying to its execution or identity, with the object of 
not actually offering it in evidence until a later stage in the case, fairness 
requires that the opponent should see it then or before the witness leaves the 
stand, in order that the opponent may cross-examine as to the writing; for 
otherwise the writing might not be actually offered until after the witness 
had left the court-room and become unavailable for the purpose of cross-

994 



• 

• 

§§ 1845-1863} DOCUMENTS INSPECTED AT TRIAL § 1861 

• • exammatlon. This application of the rule is in the United States generally 
accepted.1 . 

(0) In the third place, whenever a document is finally put in evidence, it 
would seem that the general principle requiring the production of the original 
signifies a production for in.~pection by the opponent, and not merely by the . ~ Jury.-

From the present question is to be distinguished the rule of some Courts 
(dealt with post, § 2125) that where a party has vohmtarily produced at thc 
trial his own document, at the request and for the use of the opponent, the op
ponent's mere inspection of the document, without using it, ma~'e8 the wh()le of 
it admis.,ible in the first party's favor. This rule is in form a rule of Complete
ness, and must therefore be considered under that head. But the motive for it!>· . 
adoption is only to be explained by remembering the general common-law rule 

§ 1861. 1 ENGLAND: 1849. Collierr. Nokes. Idaho: Compo St. 1919. § SOH (like Cal. 
2 C. &: K. 1012 (the defendant, on cross-exami- C. C. P. § 2054, first clause only); Loui~i{/na: 
nation, having obtained from the plaintiff's 1905, State r. Rogers, 115 La. 164. 38 So. 952 
witneaa testimony to the execution of a lease (here the ruling, that the opponent is entitled 
and an inventory and the handwriting of some to see a contradietory letter before the witness 
letters, the plaintiff claimed the right to see answers whether it is his, seems overstrict) : 
them; Wilde, C. J., said: "My own opinion MarylaNd: 1913. Eckels & S. I. M. Co. ~. 
is that if the handwriting. or any of the eon- Cornell E. Co., 119 Md. 107, 86 At!. 38 (rule 
tents of any paper shown to a witness, is held not applicable to a printed article used 
dr.poscd to, the opposite counsel is entitled to improperly on cross-examination of an expert 
Bee it, othern;se he perhaps would not be able under § 1700, antc); Mississippi: 1847. 
to shape his line of conduct: he would not be Andcrson t. Root, 8 Sm. & M. 362; Montana: 
80 entitled if the witness merely deposed to the Re\,. C. 1921. § 10671 (like Ca!. C. C. P. 
nature of the paper, or to its having been pro- § 2054); Oregon: Laws 1920, § 866 (like Cal. 
duced on a given occasion. or any similar C. C. P. § 2054); Phili1)pinc lsi. C. C. p. 
thing": but he deferred to the opposite ruling 1901. § 345 (like first two clauses of Ca!. 
of Parke, B.; the distinetion taken by Wilde, C. C. P. § 2054); Porto Rico: :Rev. St. &. C. 
C. J., seems untenable). 1911, § 1529 (like Cal. C. C. P. § 2054). 

UNITED STATES: Federal: 1916, Prdjun 11. Contra: Eno. 1824, Sinclair t. Stevenson. 
U. S., 6th C. C. A .• 237 Fed. 799 (here a letter 1 C. &. P. 582, 583 (per Best, C. J .. dting no 
in a foreign language: the failure to let the authority); 1830, Grindall r. Grindal\, K. B., 
opponent hear it translated by the interpreter BUttel worth's Rep. 293 (Tenterdel1. L. C. J.: 
before it was read aloud by the interpreter, .. When it is read is your time to look at it: 
held not material): Alabama: 1890, Rich- I eannot tell whether it may be read or no ") ; 
mond &. D. R. Co. I). JOI.es, 92 Ala. 218, 226, 1834. Russell 11. Rider. 6 C. & P. 416, 8cmble. 
9 So. 276 (document said to have an attesting Bosanquet, J.: U. S. 1891, Calderon v. 
witneaa, shown to another witncaa to prove his O'Donahue, 47 Fed. 39 (mere showing for 
execution; refusal to show beforehand to op- identification does not give the right to in
posing counsel, held improper, because it de- spection; unlcss the document is offered in 
pri\'cd him of the opportunity to require the evidenee or its contents are mentioned oth!'r 
attesting witness to be first called); Alaska: than for identification; this is apparently 
Camp. L. 1913, § 1504 (like Or. Laws 1920, unsound): 1914, Com. v. Dorr, 216 Mass. 314, 
§ 866): Arkansas: Dig. 1919, § 4194 ("When- 103 N. E. 902 (in the trial Court's discretion). 
ever a writing is shown to a witness. it may be For the time of roodino the document to tlte 
inspected by the adverse party"): California: jury, see poal, §§ 1883, 1884. bro· 
C. C. P. 1872, § 2054 (" Whenever a writing is In chanceru practice, the documents pro
showll to a witness. it mny be inspected by the duced at the hearing are to be available for 
opposite party, and no question must be put the opponent's inspection; 1874, Hilyard ~. 
to the witneea concerning a writing until it Harrison, 37 N. J. L. 170 (for documents offered 
has been so shown to him "): 1877, People ~. in evidence and thus under control of Court, an 
Stevens, 52 Ca\. 457 (after a witness had opportunity for inspection will be ordered in 
identified papers, they were not read nor open Court or before an officer or the party
offered in evidence; held, that the opponent poaaessor; but not delivery to the opponent). 
had the right to inspect before croaa-examina- I Compare the rule in The Queen's Case. 
tion, or at least before the close of testimony) ; GnU, §§ 1185, 1261. 
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now under consideration, namely, that the opponent was not of right entitled 
to any prior warning of the tenor of the first party's evidence; so that, if he 
requested the production of a document to aid his own case, and if he was 
allowed to peruse it for selecting such parts, he might request it upon tha.t 
pretext and then decline to use any part, and yet would thus have obtained 
some information as to his opponent's documents. This appeared (to the 
Courts adopting the above rule) as a surreptitious evasion of the common-law 
principle which favored keeping him in total ignorance; and hence they 
strove indirectly to prevent this evasion by penalizing the opponent, i. e. by 
allowing him to accept inspection at the risk of making the whole of the 
document admissible against him, even though it would otherwise have been 
inadmissible. This measure, though illiberal, was thus at any rate logical; 
but it never obtained a general vogue. 

•• 

4. Chattels, and Bodil7 Members 

§ 1862. Inspection before Trial; (1) Civil Cases. (a) So far as concerned 
chattels and prem~es in his possession or control, the adversary in com man-law 
actio1l3, like the true gamester that the I~w encouraged him to be, held safely 
the trump cards of the situation, free from any legal liability of disclosure 
before trial; in this respect there was not recognized even the limited right of 
inspection (ante, § 1858) which after the days of Lord Mansfield had been 
conceded for documentary evidence.1 But in chancery, under the same whole
some principle and practice by which bills of discovery were allowed for 
ascertaining the opponent's testimony and the documents in his possession 
(ante, §§ 1856, 1857), the inspection of chattels and premises in his possession 
or control was obtainable wherever fairness seemed to demand it. Whether 
the precise limitations of the bill of discovery for documents prevailed, 
namely, the limitation to facts supporting the applicant's own case (ante, 
§ 1857), is not clear. But the general power to require the adversary to 
permit inspection was settled: 

1819, Kyna$ion v. ECl8t India Co., 3 Swanst. 248 (bill to recover tithes; inspection of 
defendant's premises by plaintiff's witnesses demanded, to discover the value thereof). 
Messrs. Jf'ethereU and Palmer, for the plaintiff: "The principle is that wherever, in respect 
of the property of one individual, a right acerues to another which cannot be measured 
without inspection of the subject of property, the Court is competent to compel the proprie
tor to permit that inspection, as indispensable to the purposes of justice." L. C. ELDON, 

approving this: "Though novel in circumstances, this cnse is not novel in principle. The 
purpose of inspection is to inform the conscience of the Court, and appointed by 
it are entitled to be considered as its officers. . . . The question is, whether in such a case 

§ 1861. 1 1825, Dell tl. Taylor, 6 Dowl. &: property of both"): 1840, Turquand tl. 

R. 388 (inspection not allowed to plaintiff of Guardians, 8 Dowl. Pro 201 (action for work 
copper-plates, delivercd to defendant by plain- done on the defendant's premises; a common
tiff, and forming the subject of the action; law judge held to have no power to order 
.. no instance is to be found in which the Court inspection by ; defendant's refustal 
has ordered an inspection. to either party to could only be the IlUbject of comment to the 
a suit, of anything which is not the common jUry). 
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the Court must not have the means of ascertaining by the inspection of witnesses the nature 
of the premises, in order to ascertain their value; and whether the law Ineant to leave it 
thus, that the defendants were to state in their answer their opinion, and to send their Owll 

surveyor to give his opinion of the value, but on the other hand the plaintiff was to be in 
such that he could examine no witnesses who knew with precision the value 
of the premises. • • . It is admitted that where a man hM a right to receive a certain sum 
in the pound on the value of trees, the Court has ordered inspection of the so in the 
case of a commission on diamonds, inspection would be ordered of the diamonds. I remem
ber a case where, on the suggestion that a machine used by the defendant was an infringe
ment of a patent, the Court ordered the defendant to allow an entry into his premises for 
the purpose of ascertaining by inspection whether the machine Was an infringement. • . • 
If 'without this proceeding the Court must miscarry, and cannot attain the justice of the 
case v.ithout inspection, my opinion is that, on principle, it has authority to order inspec
tion, taking care to impose as little inconvenience as possible on those on whom order 
is made." 

1902, CRASB, J., in Reyrwlda v. Burge8s S. F. Co., 71 N. H. 332,51 At!. 1075 (allov.ing 
a bill of discovery of a strap said to have caused an injury): "Unless the equitable 
remedy of discovery has been superseded by the provision of some plain, adequate, 
and complete remedy at law, or is not applicable to a case of tort like that alleged 
in the plaintiff's action at law, points that are hereinafter considered, it is certain 
that the defendants, through their officers and agents, might be compelled in a suit like 
the one to discover the form in which the strap Was constructed, the character of 
the workmanship by which and the materials from which it v.'as made; in short, all the 
facts within their knowledge, information, or belief tending to show that it was defective. 
If they had in their possession a plan of the strap or of the broken pieces, they might be 
compelled to produce it for examination by the plaintiff. Why, then, may they not be 
compelled to produce the broken pieces themselves? [I} Two reasons are suggested: One 
-positive, and, if well founded, substantial that the defendants' right to and 
control the property, grov.ing out of their ownership of it, cannot be infringed in this way; 
and the other' negative, and not applying to the merits of the question that there 
is no precedent for a discovery and inspection of such property. It must be admitted that 
the defendants' right of property in the broken strap will be interfered v.ith to some extent 
if they are required to produce it, a~d allow the plaintiff and others to e."{amine it. But 
such interference will not differ in kind or degree from that which occurs when a party is 
required to produce his letters, deeds, plans, other documents, or books for inspection. 
The rights of the defendants arising from the ownership of the strap are no more sacred 
than would be their rights arising from the ownership of a plan of the strap, if they had 
one. The infringement of property rights in such upon the ground that it 
is necessary to the administrl\tion of justice. Such is alIeged by the plaintiff and 
admitted by the defendants. It is apparent that an of the strap v.iIl afford 
a better means of ascertaining the truth in to its suitableness or unsuitableness for 
the office it was to perform than any possible description or plan of it could afford, and the 

. for an inspection of it is correspondingly greater than the necessity for an oral 
or a plan. . • . [2] The defendants' second objection is because the discovery 

. and inspection are sought for the purpose of having the broken strap examined by persons 
v.ith a view of enabling them to testify as experts in the action at law. This objection 
must also be overruled. It is evident that CXJlP"l; "«,9timony may be competent upon the 
issue to be tried, whether it relate to the form of th~ strap, the manner of its construction, 
or the character of the materials from which it was made. The defendants have ample 
opportunity to procure such testimony. Justice that the plaintiff shall also have 
nn opportunity to have the strap examined by persons in whose skill and scientific knowl
edge she has confidence. There cannot be a fair trial of the case unless such opportunity 
is given to the plaintiff. Indeed, it may be that she cannot establish her right if she 
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have one without huving lhe opportunity .... (3) The defendants place much reliance 
upon their third point, viz., that the equitable remedy for discovery cannot be invoked in 
aid of an action at law for a personal tort. They do not question, and, in view of the author
ities, cannot question, the proposition that discovery may be had in aid of actions of tort 
relating to property, such as trover, detinue, trespass, waste, etc. But they say that a 
defendant cannot bc called upon to implicate himself directly or indirectly in a personal 
tort, because it would tend to show moral turpitude, and so is inconsi5tent with principle5 
of natural justice. . . . If the absence of authorities is entitled to any weight, it is, under 
the circumstances, wry slight. Cases for personal torts arising from the action of the 
defcndant, wilful torts, so to speak, in which the defendant could 'make discovery 
without incriminating himself, must, from the nature of the case, be very rare. It is p0s

sible that there have been none excepting Macaulay u. Shackell, and cases of like nature 
that havc been deeided in accordance therewith without again raising the queStion. Cases 
for negligenee were not common prior to the middle of the last century. The use of steam 
ami eleetricity, and the commercial activity consequent thereon, hav8 immensely multiplied 
cases of this kind. Lord Campbell's act for gh,;ng compensation to the families of persons 
killed by the negligcnce of others was enacted in 1846. Eight years latcr a procedure bill 
was passed, largely through the agency of Lord Campbell (17 & 18 Viet. c. 125), by which, 
among other things, it was provided that either party to a ciyil action in the superior courts 
'shall be at liberty to apply to the court or a judge for a rule or order for thc inspection by 
the jury, or by himself, or by his witnesses of any real or personal property, the inspection 
of which may be material to the proper determination of the question in dispute.' .•• 
In passing, it may be remarked that if the act and·the reason of its t!nactment do not show 
that its author understood that Courts of equity had jurisdiction to ord'er an inspection 
of real or personal property when such inspection was material to the proper detel'mination 
of an issue, it certainly shows that he felt there was a necessity for such inspection in the 
administration of justice. The net relieved parties from the neeessity of resorting to equity 
for discovery, and reasonably a:'1. _,'mts for the absence, in England, of bill of discovery in 
aid of actions at law for negligence since that time. • . . If Macaulay v. Shackell 2 and Wil
mot v. Maccabe 3 are not authorities in favor of the maintenance of the plaintiff's bill, the 
general principles governing the remedy of discovery certainly justify its maintenance. 
The case may be a new case in specie, so far as discovery is concerned, but it belongs to 
a class to which the remedy of discovery is applicable." 

, 

This power was in England exercised in ordering inspection of mines, 
and in sundry other inslanccs,4 particularly in patent cases.5 

2 1 Bligh N. s. 96. (hill to c1iscowr whether cloths improperly 
3 4 Sim. 263. pawllp.d by the plaintiff's factor B. were in 
4 1686, Marsden v. PanshaU, 1 Vern. 407 the defendant's hands; the defendant not p.d· 

----" 
5 1815, Bovill v. Moore. 2 C. P. Coop. 56 

(patent infringement; L. C. Eldon allowed the 
plaintiff .. to inspect the defendant's machine 
and Bee it work "); 1816, Browne v. Moore. 3 
Bligh 178 (infringement; inspection of plain
tiff's machine allowed; ordered "that the 
plaintiff should put the machine into a state to 
work, according to the specification enrollcd, 
etc., and pelJnit Mr. J. M. to see it work in 
that state on the succeeding morning"); 1832, 
RusseU v. Cowley, 1 Webster Pat. Cas. 457; 
Brougham, L. C. (infringement; two persons 
on each side having been agreed to be ap· 
pointed as inspectors of the works, to give 
evidence, an order was made for inspection by 
them, "it being the object and intention ofthiK 

Court to enable the said plaintiff to give such 
evidence . . . us will enable him to X>la~e out. 
if the fact be so, the infringemen~ "j; 1835, 
l\lorgan v. Seaward, 1 Webster Pat. Cas. 167, 
169, Shadwell, V. C. (infringcIDl;!nt; injunc
tion refused, but account ordered, .. the 
plaintiffs and their witnesses w be at liberty to 
inspect at all seasonable times, gi"in" reason
able notice," the machinery to be made) ; 
1856, Jones I). Lee, 36 Eng. L. & Eq. 558, 
Exch. (action on a licensee's covenant; plain
tiff allowed "to go to the defendant's factory 
and inspect any machines he has there "). 

Compare the rule for names of witnesses 
(ante, § 1856c). 
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In the United States, there seem to have been few instances of Ii demand 
for it in chancery cases; 6 nor under the simplified code-procedure has there 
been a disposition to adopt these transferred equitable powers. i But by 

mitting the identity of the cloths, it was or
dered that the defendant "let the plaintiff, with 
two or more persons present, have a sight of 
the cloths pawned by B.," so that the plaintiff 
might bring an action at law); 1799, Lonsdale 
~. Curwen, 3 Bligh 168, note (bill to prevent the 
digging of coal by defendant in mines under 
the plaintiff'a premises; to obtain "1\ perfect 
and complete report of the workings," the de
fendant was ordered to pClmit certain persons 
to inspect the mines"; the reporter adds, 
"The practice in courts of equity of granting 
orders for inspection of mines, machines, etc., 
is well settled "); 1804, Walker ~. Fletcher, 3 
'llligh 172 (similar to the preceding case; fOfm 
of order given); 1814, Earl of Macclesfield r. 
Da\'is, 3 Ves. & B. 16 (jewels, etc., bequeathed 
to the plaintiff as heirlooms, and said to be in 
an iron chest in the possession of the defend
ant's banker, the defendant claiming a lien; 
on motion, L. C. Eldon allowed the plaintiffs 
:111 order to the defendant" to permit the said 
box with its contents to be inspeeted by the 
plaintiffs, or any person they may appoint, at 
all seasonable times, upon request "); 18 HI, 
KynW!ton t7. East India Co., 3 Swanst. 248 
(quoted 6upra); 1821, East India CO. I'. 

Kynaston, 3 Bligh 153, 157, 168 (oroet' of the 
Chancellor in the preceding case affil DIed by 
the House of Lords); 1848, Twentynlan r. 
Barnes, 2 DeG. &; Sm. 225 (fraudulent altera
tion of a docuDlent; order for experts' inspec
tion, declined, on an undertaking by the 
opponent not to remove the document from 
the record-officc); 1849, Attorney-General r. 
Chambers, 12 Benv. 159 (order of inspection 
of coal mines, granted); 1849, Lev.is 11. Morris, 
8 IIare 97 (the plaintiff's inspection of his 
mine, leased to the defendant, allowed); 1860, 
Bennett ~. Whitehouse, 28 Beav. 119 (tres
pass to a mine; the plaintiff allowed to inspect 
the defendant's mine); 1860, Ennor 1'. Bar
well, 1 DeG. F. &; J. 529 (an order to allow 
trenches to be cut, to ascertain a geological 
fonnation, held too extensive, but the power 
not doubted); 1861, Bennett ~. Griffitho, 3 E. 
& E. 467, 476 (inspection of a. mine; .. the 
power to order an inspet'tion of real or personal 
property has long existed in courts of equity: 
and we find that, liS ancillary to that power, 
the Courts of equity have ordcred the re
moval, where neccssary, of obstructions to the 
inspection "). 

Distinguish the fonowing: 1841, Blakcsley 
v. Wheildon, 1 Ha.re 276 (specific perfolmance 
decreed under a contract of sale of a mine 
reserving the power t,o inspect). 

8 Compare here the citations pod, §§ 2221, 
2224 (party's privilege not to disclose chattels 
and premises); Federal: 1867, Thornburgh 

• 

~, Savage M. Co., u. S. Diet. Ct., 1 Pac. Law 
Mag. 267, 7 Morris Mining R. 667 (quoted 
post, § 2221; inspection of a mine, allowed) ; 
11.\94, Montana Co. ~. St. Louis M. & M. Co .. 
1052 U. S. 160, 14 Sup. 506 (quoted infra, n. 9); 
1907, Mutual Life Ins. Co. \1. Griesa, C. C. 
Kansas, 156 Fed. 398 (bill in equity to cancel 
a policy of life insurance; the decel18ed was 
killed by falling from the roof of his house; 
the issue was whether he had taken morphine, 
just previously, with intent to suicide thereby, 
and had deliberately thrown himself from the 
roof to conceal the suicide; the insurer ap
plied for an order to exhume the body of the 
deceased; granted, in a scholarly and sensible 
opinion by Smith :,ld'herson, J.; the order 
directed the appointment of a pathologist to 
examine for the effect of the fell, and a chemist 
to examine for morphine; the opinion repu
diates a privUeRe protecting from such dis
closure); 1909, Griesa v. Mutual Life Ins. Co., 
8th C. C. A., 169 Fed. 50il (same case on 
appeal; point not decided); Ma8sachuaettB: 
1869, Stockbridge Iron Co. ~. Cone Iron 
Works, 102 Mass. 80, 82, 88 (mine trespass; 
order of inspection made, apparently by con-
8cnt, but apparently sanctioned by the Court 
without regard to this); Mi8souri: 1917, 
State ex rei. American Mfg. Co. v. Anderson, 
270 Mo. 533, 194 S. W. 268 (action pending 
for an Unspecified l:ause; application by 
plaintiff for an order to pel mit plaintiff to 
enter defendant's premises, with witnCMe:!, 
and to measure and to make photographs; 
held that the trial Court had inherent power, 
without statute, to make such an order; able 
opinion by Woodson, J.); New Hampahire: 
1902, Reynolds ~. Burgess S. F. Co., 71 N. H. 
332, 51 At!. 1075 (bill granted for discovery of 
the pieces of an engine-strap of the defendant, 
alleged to have caused death; inspection by 
plaintiff's witnesses and attorneys allowed; 
quoted aupra); New Jer8ey: 1877, Thomas 
Iron Co. ~. Allentown'M. Co., 28 N. J. Eq. 
77, 82 (inspection of a mine, allowed; Bennett 
~. Whitehouse, Eng., approved). 

Compare also the cases cited ante, § 1163 
(view by jUry), P08t, § 2194 (8ubpama 'duces 
tecum,' for chattels), and post, § 2220, (party's 
privilege). 

7 1901, Sullivan r. Nicoulin, 113 Ia. 76, 84 
N. W. 978 (services in plastering a house; 
right to obtain inspection of the house by 
plaintiff's witnesses on order of Court, !lot 
decided); 1883, Cooke 11. Lalance G. M. Co., 
aN. Y. Civ. Proc. 332 (order for inspection of 
defendant's machine, on which plaintiff was 
injured, refused); 1910, Danahy 11. Kellogg, 
126 N. Y. Suppl. 444 (action for death in an 
automobile collision; the defendant W!ked for 
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§ 1862 NOTICE OR DISCOVERY OF EVIDENCE [CHAP. LXII 

statute in a few jurisdictions ample express power has been given for ordering 
an opportunity of inspection, not only of premises and chattels but also of 
bodily members.8 The commoner instances of the application of the principle 
an order to permit exhumation of the body and Manitoba: R. S. 1913. c. 46. Rules 605. 891 
examination by the microscope to discover (like Eng. St. 1854. § 58. and Order 50, 
whether death r(,Bulted from heart disease Rule 3); Newfoundlalld: Consol. St. 1.916, 
independently existing; denied; "we base e. 83, Ord. 46, Rule 4 (like Eng. Ord. 50, 
our dcciaion squarely on the absence of any Rule 3); Nova Scotia: Rules of Court 1919. 
right or authority in the court to grant the Ord. 50. Rule 3 (like Eng. Ord. 50, Rule a) ; 
inspection asked," i. e. under the Code of Civil 1896, Gray v. Hardman, 28 N. Se. 235 (the 
Procedure). judge's discretion controls; here, the in-

See a valuable article by Charles E. Town- spection of a mine); Ontario: Rales of Court 
send, "The Possibilities of Discovery in 1913, No. 266 (inspection of property be
Patent Cases; Some Recent Judicial Develop- fore trial may be ordered for a party or his 
ments," California L. Rev., IV, 1 (1915). witnesses); § 370 (the judge may order the 

8 The following statutes apply to premises detention, inspection, etc .• of property, etc., 
und chattcls only, and should be compared with like Eng. Ord, 50, R. 3); 1899, Hills v. Union 
those cited ante, § 1163, P08t. § 2221; thc stat- L. &: S. Co., 19 Onto Pro 1 (rule not applied to 
utes as to inspection of the person's body are order inspection of premises not in occupation 
placed post. § 2220; of the opponent); Prince Edward I Bl. St. 1873, 

ENGLAND; 1854, St. 17 &: 18 Viet. C. 125, C. 22, § 252 (jury's view or inspection by the 
§ 58 (" Either party shall be at liberty to apply party or his witnesses" of any real or personal 
to the Court or a judge Cor a rule or order for property the inspection of which may be 
the inspection by the jury or by himself or by material to the proper determination oC the 
his witnesses of any real or personal property question in dispute" may be ordered). 
the inspection of which may be material to· UNITED STATES; Federal: 1894, Montana 
the proper determination of the question in Co. v. St. Louis M. &: M. Co., 152 U. S. 160, 
dispute," and the Court may make such 14 Sup. 506 (Montana statute held constitu
order as seems fit); 1861, Bennett '/1. Griffiths, tional; the power "has never been denied; 
3 E. &: E. 467 (statute applied; quoted aupra) ; if it exists [for a court of equity], • a fortiori' 
1883, Rules oC the Supreme Court, Order 50, the State has power to provide a statutory 
Rule 3 (" It shall be lawful for the Court or a proceeding to accomplish the same result ") ; 
judge, upon the application of any party to a ATi~ona: Rev. St. 1913, Civ. C. § 1636 
cause or matter, and upon such temlS as may (ejectment; Court may allow party "to enter 
be just, to make an order for the detention, upon the land in controversy and make survey 
preservation, or inspection of any property or thereof for the purposes oC the action ") ; 
thing being the subject of such cause or California: C. C. P. 1872. § 742 (in an action 
matter or as to which any question may arise for "recovery of real property or for damages 
therein; and for all or any of the purposes for an injury thereto," the judge may au
aforesaid, to authorize any persons to enter thorize either party to "enter upon the prop
upon or into any land or building in the pos- erty and make survey and measurement 
session of any party to such cause or matter; thereof, and of any tunnels, shafts, or drifts 
and for all or any of the purposes aforesaid to therein," etc.); St. 1911, May 23, p. 831, 
authorize any samples to be taken or any obser- § 19a (workmen's compensation, etc.; com
vation to be made or experiment to be tried, mission may direct an "inspection of t~e 
which may be necessary or expedient for the premises where the injury occurred to be 
purpose oC obtaining full infolluation or evi- made"; quoted in full ante, § 4c); Colorado: 
denee"); 1893, Macalpine v. C"lder, 1 Q. B. Compo St. 1921, C. C. P. § 399 (provisions for 
545 (Order 50 applied); 1852, St. 15 &: 16 inspection oC mining property in dispute) ; Gen. 
Vict. e. 83, § 42 (in patent cases, inspection St. § 3318 (the Court mllY order defendant 
may be ordered); 1860, Patent Type Founding to allow the inspection of a miM, in a cla-im 
Co. 17. Lloyd,S H. dr N. 192 (statute applied). for drainage, where deCendant has refused to 

C.UiADA; Alta. Rules oC Court,1914, R. 196 allow plaintiff's inspection); § 3300 (same Cor 
(like Onto Rule 266); British Columbia: 1898, an action involving title or right of possession 
Esquimalt &: N. R. Co. 1:'. New Vancouver of a mining claim); Florida: Rev. Gen. St. 
Coal Co., 6 Br. C. 194 {inspection oC a mine 1919, § 2688 ("Either party shall be at liberty 
allowed, under Court Rule 514); 1902, Star to apply to the Court Cor a rule or order Cor 
Mining &: M. Co. 1). White Co., 9 Br. C. 422 the inspection by himself or by his witnesses 
(similar; inspcction of the plans, and copies of any real or personal property the inspection 
thereoC, also allowed); 1916, Seattle Con- of which may be material to the proper deter
struetion &: D. D. Co. 17. Grant Smith &: Co., mination of the question in dispute") ; Hawaii: 
26 D. L. R. 671, B. C. (samples oC the hull of Rev. L. 1915, § !lO90 (like Fla. Rev. Gen. St. 
a Boating wharf, not directed to be taken § 2688); Idaho: Compo St. 1919, § 6965 (on 
under Rule 659, in the trial Court's discretion) ; an issue as to a mining claim, the Court may 
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are issues of mining trespass, indu.'Jtrial accideni8, tiile to realty, and in~ratlce 
clai1M (involving exhumation of a corp.'Je). 

on 3 days' notice order to pellnit .. e:ramina- §§ 6929, 6930 (damage by adjacent mining oper-
tion, survey, and other privileges," including ations; Court may order sunrey, i. e. examina-
removal of loose rock, etc., and work to be tion, by a .. competent disinterested surveyor or 
done); 1910, Bacon t'. Federal M. & S. Co., mining engineer or both"; for this purpose 
19 Ida. 136, 112 Pac. 1055 (statute applied) ; "there shall be given free access to the mine," 
Iou-a: Code 1919, § 737 (landowncr adjoining and suitable transportation in the mine shall 
coal mine may have examination and survey be furnished); Ohio: Gen. Code Ann. 1921, 
to ascertain encroachments); M icMaan: §§ 969, 970 (adjacent owner alleging a need for 
Compo L. 1915, § 13368 (actions relating to protection of his interest may have a survey 
realty; on application by either party, court of a mine made, by entry with assistants); 
may direct a survey); Montalla: Rev. C. Rhode Island: Gen. L. 1909, ('. 292, § 20 (in 
1921, §§ 9492-9494 (whenever it is "necessary actions for personal injuries the Court may 
for the ascertainment, enforcement, or pro- require the defendant to pCllnit the plaintiff's 
tection" of a mining right, "that an inspection attorney, with or without experts, "to vIew 
examination, or sun'ey of such mine," etc., and examine the place and cause of such 
be had, the judge may order it, after three injury" IlS direct cd by the judge); Utah: 
days' refusal of the possessor upon demand in Camp. L. 1917, § 7251 (like Cal. C. C. P. 
\\Titing); 1890, St. Louis M. & M. Co. t'. § 742, adding in first clause, "or to Quiet title 
Montana Co., 9 Mont. 288, 23 Pac. 510 or to determine adverse claims thereto"); 
(statute applied and held constit.utional; l'crrnont: Gen. L. 1917, § 2621 (" A superior 
learned opinion by Blake, C. J.); 1901. judge or the attorney general may, to prevent 
Anaconda C. M. Co. (State ex rei.) r. District a failure of justice, upon the petition of the 
Court, 25 Mont. 504, 65 Pac. 1020 (statute state's attorney, order an autopsy to be made 
applied); 1902, Heinze (State ex reI.) r. Dis- in the prepar.ltion of a state cause for trial in 
trict Court, 26 Mont. 416, 68 Pac. 794 (statute any court, and fix the compensation therefor, 
applied); 1902, Geyman (State ex reI.) t1. not to exceed twenty-five dollars "); § 2620 
District Court, 26 Mont. 483, 68 Pac. 861 (" A superior judge or the attorney general 
(statute applied); 1903, Parrot S. & C. Co. may, to prevent failure of justice, order an 
(State ex reI.) r. District Court, 28 Mont. 528, examination to b" made by an expert or ex-
73 Pac. 230 (applied and held constitutional; perts, either within or without the State, in 
Holloway, J .• diss., on the ground that t.he the investigation of tl crime supposed to have 
defendant could not be compellcd to usc its been committed within the State. Such order 
hoists. etc., for enabling the inspection to be shall be madc only on the petition of thc 
made); 1903, Heinze (State ex rei.) r. District State's attorney for the county in which the 
Court, 29 Mont. 105, 74 Pac. 132 (Parrot S. & crime is supposed to ha"e bcen committed, 
C. Co. v. District Court, supra, followed; setting forth the facts because of which the 
Holloway, J., diss.); 19M, Mendenhall order is applied for, and verified by affidavit. 
(State ex reI.) V. District Court, 29 Mont. 363. and shall name the expcrt or experts by whom 
74 Pac. 1078 (preliminary conditions for an the examination is to be made, and limit the 
order detel'mined); 19M, Boston & M. C. C. expense of the examination, and such exppnse 
& S. M. Co. (State ex reI.) t1. District Court, shall be paid in the manner provided for the 
30 Mont. 206, 76 Pac. 206 (preliminary ron~ payment of witness fees in state causes in the 
ditions for an order, detelmined); New county court"); WiSco7lsin: Stats. 1919, 
Jersey: Compo St. 1910, Evidence, § 30 (the § 3825 (where the concealment of ·a de
Court may order a party to permit inspection ceased's property is suspected, Court may 
by witnesses or the opponent of any premises compel production of documents or writ
or chattels in his control, wbcre inspection ings); § 4095a (in any civil action a party 
would aid the ascertainment of tmth); N etc may obtain an order "for the inspection by 
Merica: Annot. St. 1915, §§ 3467-3474 (mines such party or his "itnessps of any real or 
and minerals; any party to a suit ruay enter personal property in the possession or control 
the place, to measure or survey, after notice: of an opposing party the inspection of \\'hieh 
on refusal of the party in possession to pemlit may be deemed material and necessary to the 
entry, the judge may exclude all his evidence trial and detelmination of the action or pro
or order judgment for the other party, or ceeding"); 1913, Horlick's Malted Milk Co. 
direct the sheriff to put the other part~· in t>. Spiegel Co., 155 Wis. 201, 144 N. W. 272 
possession for measuring or surveying) ; New (action for unfair competition; the plaintiff 
Yark: C. P. A. 1920, § 324 (" discovery of any had obtained some evidence of the defendant's 
article or property"; quotedanle,§1859); §982 methods by buying at the defendant's store 
(action for realty; when a sun"ey is necessalJ":or bottles in which the defendant was selling its 
expedient to enable either party to prepare his product under the defendant's name, and the 
case, court may order opponent to pennit entry defendant askeli for inspection of these bottles, 
for survey); .North Carolina: Con. St. 1919, etc.; nllowed). 
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It must be noted the present question, i. e. of the right to inspect the 
opponent's premises or chattels before trial, is distinct from that of the oppo
nent's privilege to withhold them from evidence at the trial (post, §§ 2194, 
2221), and from that of the propriety of ordering a jury's view during trial 
(ante, § 1163); the precedents are sometimes not to be discriminated. 

(b) In personal injur~" claims, an inspection of the claimant's body, to 
enable the defendant to prepare for trial, is as necessary as any other aspect 
of discovery e\'er was. This measure has bcen conceded wherever the larger 
question of Privilege has been answered in the negative; the authorities are 
therefore considered under that head (post, § 2220). 

§ 1863. Sa.me: (2) Crimtna,l Cases. The t non possumus' tendency of the 
common-law Courts to reCuse any measure of discovery before trial is seen 
at its extreme phase in criminal cases. The accused was conceded no right 
to inspect beforehand chattels (or premises) in the control of the prosecution.1 

This attitude was consistent with the refusal to require a list of witnesses 
to be furnished (ante, § 1850). But the same considerations which led to 
the universal legislative reversal of policy in that measure should have 
availed to include this one also. The danger of manufacturing counter
evidence is even less in the case of chattels and premises. Moreover, that 
danger, however great, is not a valid reason. The possibility that a dishonest 
accused will misuse such an opportunity is no reason for committing the 
injustice of .refusing the honest accused a fair means of clearing himself. 
That argument is outworn; it was the basis (and with equal logic) for the 
one-time refusal of the criminal law (ante, § 5i5) to allow the accused to pro
duce any witnesses at all. Modern rationalism should extend to the accused 
this right of inspection.2 

§ 1863. I 1921, State II. Howard, 191 10.. 
728, 183 N. W. 482 (accused is not entitled to 
inspect exhibits here, a vistol, etc. used 
by grand jury and filed with minutes; the 
statute requiring them to be filed is directory 
only); 1868, Com. v. Andrews, Mass., Davis' 
Rep. 4 (murder; a motion by defendant to 
require the Attorney-General to allow an 
inspection of parts of the deceased's body and 
of personalty of the defendant in the prose
cution's possession, subject to restrictions as 
to mutilatioll, was rejected; subject to the 
Court's discretiQIl to allow a postponement, 
etc., in case of surprise at the trial); 1911, 
Com. ». Jordan, 207 Mass. 259, 93 N. E. 809 
(defendant not entitled to a copy of the 
autopsy report or to an opportunity to inspect 
weapons, etc., in the prosecutor's possession, 
apart from his right to a bill of particulars 
to enable him to prepare his defence; the rule 
thus announced is needlessly harsh on defend
Illl ts, ·and should not be accepted elsewhere; 

to lay down such a ntle at the prelicnt day 
shocks one's sense of rcasonableness); 1887, 
State II. Brooks, 92 Mo. 542, 578, 5 S. W.257, 
330 (murder; whether the defendant was 
entitled to have expert witnesses examine the 
exhumed corpse, about which the prosecution 
had declared its intention to olTer experts who 
had examined it; undecided). 

For production or inspection at the trial, 
sce post, § 2224. 

For inspection by autopsy or by lIicU', sce 
ante, §§ 1152, 1162, 1862. 

: 1917, State v. Howland, 100 Kan. 181, 
163 Pac. 1071 (statutory rape; a child was 
born; the mother was of Indian blood, and 
the accused was of dark complexion; the 
defendant's counsel was refused access by 
the State's attorney to the hospital for the 
purposc of inspecting the child to ascertain 
whether its color and features would furnish 
evidence of paternity; held error). 

END OF VOL. III 
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